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VIBOINIA — Supreme  Court  of  Appeals. 

LUNSFORD  L.  LEWIS,  PRHSiiaarr. 

JtrDGBS. 

BENJAMIN  W.  LACY.  THOMAS  T.  FAUNTLEROY. 

ROBERT  A.  RICHARDSON.  DRURY  A.  HINTON. 

WEST  VERGINIA— Supreme  Court  of  Appeals. 
DA1?IEL  B.  LUCAS,  President. 

JUIM3B8. 

HENRY  SHANNON.  JOHN  W.  ENGLISH. 

HOMER  A.  HOLT. 

NOBTH  CABOUNA— Supreme  Court. 

AUGUSTUS  8.  MERRIMON,  Chiep  Justice. 

ASSOCIATE  JUSTICES. 

ALPHONSO  C.  AVERY.         JAMES  E.  SHEPHERD. 
JOSEPH  J.  DAVIS.  WALTER  CLARK. 

SOUTH  CAROLINA— Supreme  Court. 

W.  D.  SIMPSON,  Chief  Justice.* 

ASSOCIATE  justices. 

HENRY  McIVER  SAMUEL  McGOWAN. 

QEOBGIA— Supreme  Court. 

LOGAN  B.  BLECKLEY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

MARK  H.  BLANDFORD.*       THOMAS  J.  SIMMONa 
SAMUEL  LUMPKIN.' 

>Died  December  36, 1890. 

'Term  expired  January.!,  1891. 

'Elected  to  succeed  Hon.  M\re  H.  BLAyoFORO. 
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Afplioants  fob  Ltoensb. 

1.  When  Examined.  Applicants  for  li- 
cense to  practice  law  will  be  examined  on 
Friday  and  Saturday  of  the  week  next  pre- 
ceding the  first  week  of  each  term. 

2.  Requirementt.  Each  applicant  most 
have  attained  the  age  of  twenty-one  years, 
and  ia  required  to  have  read  the  constitution 
of  this  state  and  the  United  States;  Black- 
stone's  Commentaries,  (the  second  book  with 
care;)  Coke,  Crnise,  Washburn,  or  Williams 
on  Real  Property;  Stephen  and  Chitty  on 
Pleading,  (first  212 pages;)  Pomeroy  on  Civil 
Bemedies;  Adams  on  Equity;  Greenleaf  on 
Evidence, (first  volume;)  Williams  orScboul- 
er  on  Executors;  Smith  on  Contracts;  Addi- 
son or  Blgelow  on  Torts;  the  Code  of  l^orth 
Carolina,  especially  the  Code  of  Civil  Pro- 
cedare.  It  is  not  intended  to  confine  the 
student  to  the  special  treatises  above  men- 
tioned, other  than  Blackstone,  but  any  stand- 
ard author  on  the  same  subjects  may  be  used 
in  their  place.  Each  applicant  must  have 
read  law  for  twelve  months  at  least,  and  shall 
file  with  the  clerk  a  certificate  of  good  moral 
character,  signed  by  two  members  of  the  bar 
who  are  practicing  attorneys  of  this  court. 

5.  Deposit.  Each  applicant  shall  deposit 
with  the  clerk  a  sum  of  money  sufiScient  to 
pay  the  license  fee  before  he  shall  be  exam- 
ined; and  if,  upon  his  examination,  be  shall 
fail  to  entitle  himself  to  receive  a  license,  the 
money  shall  be  returned  to  him. 

Appbau— When  Heabd. 

4.  Docketing.  Each  appeal  shall  be  dock- 
eted for  the  judicial  district  to  which  it  prop- 
erly belongs.  Appeals  in  criminal  actions 
shall  be  placed  at  the  head  of  the  docket  of 
each  district,  if  received  before  the  district  is 
called.  Appeals  in  both  civil  and  criminal 
cases  shall  be  docketed,  each  in  its  own  class, 
in  the  order  in  which  they  are  filed  with  the 
clerk. 

Oreeavllle  v.  Steani'^hip  Co.,  S8  N.  a  188,  8  S. 
E.  Bep.  506;  RolUns  v.  Love,  97  N.  a  810, 3  a  B. 
Bep.  leO;  PitUnan  v.  Kimberly,  93  N.  a  663. 

6.  Whm  H«ard.  The  transcript  of  the 
xeoord  on  appeal  from  a  judgment  rendered 
Iwfwe  the  oommencemeat  of  a  term  of  this 


court  must  be  docketed  at  snch  term  before 
the  completion  of  the  call  of  the  docket  of 
the  district  to  which  it  belongs  and  stands 
for  argument  in  its  order.  The  transcript  of 
the  record  on  appeal  from  a  court  in  a  coun- 
ty in  which  the  court  shall  be  held  during 
a  term  of  this  court  maybe  filed  at  such 
term  or  at  next  succeeding  term.  If  filed 
before  the  perusal  of  the  docket  of  the  dis- 
trict to  which  it  belongs,  it  shall  be  beard  in 
its  order;  otherwise,  if  a  civil  case,  it  shall 
be  continued,  unless,  by  consent,  it  is  sub- 
mitted upon  printed  argument;  but  appeals 
in  criminal  actions  shall  each  be  heard  at  the 
term  to  which  it  is  docketed,  unless,  for 
cause  or  by  consent,  it  Is  continued. 

Walker  v.  Scott,  103  N.  C.  487, 9  a  B.  Rep.  «S8; 
101 N.  O.  481,  loa  B.Rep.  628. 

6.  Appeal*  in  Criminal  Aotioni.  Ap- 
peals in  criminal  cases,  docketed  before  the 
perusal  of  the  criminal  docket  for  any  dis- 
trict, shall  be  heard  before  the  appeals  in  civil 
cases  from  said  district.  Criminal  appeals, 
docketed  after  the  perusal  of  the  district  to 
which  they  belong,  shall  be  called  immedi- 
ately at  the  close  of  argument  of  appeals 
from  the  twelfth  district,  unless  for  cause 
otherwise  ordered,  and  shall  have  priority 
over  civil  cases  placed  at  the  end  of  the 
docket. 

7.  Call  of  Baeh  Judicial  Dtatriot 
Causes  from  the  first  district  will  be  called 
on  Monday  of  the  first  week  of  each  term  of 
the  court;  from  the  second  district  on  Mon- 
day of  the  second  week;  from  the  third  dis- 
trict, on  Monday  of  the  third  week;  from' 
the  fourth  district,  on  Monday  of  the  fourth 
week;  from  the  fifth  district,  on  Monday  of 
the  fifth  week;  from  the  sixth  district,  on 
Monday  of  the  sixth  week;  from  the  seventh 
district,  on  Monday  of  the  seventh  week; 
from  the  eighth  district,  on  Monday  of  the 
eighth  week;  from  the  ninth  district,  on 
Monday  of  the  ninth  week;  from  the  tenth 
district,  on  Monday  of  the  tenth  week;  from 
the  eleventh  district,  on  the  Monday  of  the 
eleventh  week;  and  from  twelfth  district,  on 
Monday  of  twelfth  week. 

8.  End  qf  Docket.  The  call  of  causes  not 
reached  and  disposed  of  during  the  period  al- 
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lotted  to  each  distrlct,.and  those  pat  to  the 
foot  of  the  docket,  shall  begin  at  the  close  of 
argument  of  appeals  from  twelfth  district, 
and  each  cause  in  its  order  tried  or  contln  ued, 
subject  to  Rule  6;  but  at  the  term  of  the 
court  held  nexl,  preceding  the  end  of  the  year, 
no  civil  cause  will  be  called  and  tried  after 
the  expiration  of  the  twelve  weelcs  designated, 
unless  by,  consent  of  parties,,  and  the  assent 
of  the  court. 

9.  Call  of  the  Docket.  Each  appeal  shall 
be  called  in  its  proper  order.  If  any  party 
shall  not  be  ready,  the  cause,  if  a  civil  action, 
may  be  put  to  the  foot  of  the  district  by  the 
consent  of  counsel  appearing,  or  for  cause 
shown,  and  be  again  called  when  reached,  if 
the  docket  shall  be  called  a  second  time;  oth* 
erwise,  the  first  call  shall  be  peremptory;  or 
at  the  first  term  of  the  court  in  the  year,  it 
may,  by  consent  of  the  court,  be  put  to  the 
foot  of  the  docket.  If  no  counsel  appear  for 
either  party  at  the 'first  call,  it  will  be  put  to 
the  end  of  the  district  unless  a  printed  brief 
is  filed  by  one  of  the  parties,  and,  if  none  ap- 
pear at  the  second  call,  it  will  be  continued 
unless  the  court  shall  otherwise  direct.  The 
appeals  in  criminal  actions  will  be  called  per- 
emptorily for  argument  on  the  first  call  of 
the  docket,  unless  for  good  cause  assigned. 

10.  Submission  on  Printed  Argument. 
When,  by  consent  of  counsel,  it  is  desired  to 
submit  a  case  without  oral  argument,  the 
court  will  receive  printed  arguments,  without 
regard  to  the  number  of  the  case  on  docket, 
or  date  of  docketing  appeal.  Such  consent 
must  be  signed  by  counsel  of  both  parties 
and  filed,  and  the  clerk  shall  make  a  note 
thereof  on  the  docket,  but  the  court,  notwith- 
standing, can  direct  an  oral  argument  to  be 
made  if  it  shall  deem  best. 

11.  If  Orally  Argued.  When  the  case  is 
argued  orally  on  the  regular  call  of  the  dock- 
et in  behalf  of  only  one  of  the  parties,  no 
printed  argument  for  the  other  party  will  be 
received,  unless  it  is  filed  before  the  oral  ar- 
gument begins.  No  brief  or  argument  will 
be  received  after  a  case  has  been  argued  or 
submitted,  except  upon  leave  granted  in  open 
court,  after  notice  to  opposing  counsel. 

12.  If  Brief  Filedly  Either  Party.  When 
a  case  is  reached  on  the  regular  call  of  the 
docket,  and  a  printed  brief  or  argument  shall 
be  filed  for  either  party,  the  case  shall  stand 
on  the  same  footing  as  if  there  were  an  appear- 
ance by  counsel. 

13.  Oases  Heard  Out  of  Their  Order.  In 
cases  where  the  state  is  concerned,  involving 
or  affecting  some  matter  of  general  public 
Interest,  the  court  may,  upon  motion  of  the 
attorney  general,  assign  an  earlier  place  in 
the  calendar,  or  fix  a  day  for  the  argument 
thereof,  which  shall  take  precedence  of  other 
business.  And  the  court,  at  the  instance  of 
a  party  to  a  cause  that  directly  involves  the 
right  to  a  public  office,  or  at  the  instance  of 
a  party  arrested  in  a  civil  action  who  is  in 
jail  liy  reiison  of  inability  to  give  bond  or 


from  refusal  of  the  court  to  discharge  him, 
may  make  the  like  assignment  in  respect  to 
it.    [As  ammded  1891.] 

14.  Cases  Heard  Together.  Two  ormore 
cases  involving  the  same  question  may.  by 
leave  to  the  court,  be  heurd  together,  but 
they  must  be  argued  as  one  case;  the  court 
directing,  when  the  counsel  disagree,'  the 
course  oil  the  argument. 

When  Dismissed. 

15.  If  Appeal  not  Prosecuted.  Cases  not 
prosecuted  for  two  terms  shall,  when  reached 
in  order  after  the  second  term,  be  dismissed 
at  the  cost  of  the  appellant,  unless  the  same, 
forsufflcientcauae,sbBll beoontinued.  When 
so  dismissed,  the  appellant  may,  at  any  time 
thereafter,  not  later  than  during  the  week  al- 
lotted to  the  district  to  which  It  belongs  at 
the  next  succeeding  term,  snove  to  have  the 
same  reinstated,  on  notice  to  the  appellee, 
and  showing  sufficient  causa 

Brantly  r.  Jordan,  92  N.  C.  £91 ;  Wiseman  v. 
Commissioners,  104  N.  C.  880, 10  S.  E.  Rep.  481; 
Bryan  v.  Moring,  90  N.  C.  10, 6  8.  J3.  Rep.  739. 

16.  Motion  to  Dismiss.  A  motion  to  dis- 
miss an  appeal  for  non-compliance  with  the 
requirements  of  the  statute  in  perfecting  an 
appeal  must  be  made  at  or  before  entering 
upon  the  trial  of  the  appeal  upon  its  merits, 
and  such  motion  will  be  allowed  unless  such 
compliance  be  shown  in  the  record,  or  a 
waiver  thereof  appear  therein,  or  such  com- 
pliance is  dispensed  with  by  a  writing,  signed 
by  the  appellee  or  his  counsel,  to  that  effect, 
or  unless  the  court  shall  allow  appropriate 
amendments. 

Hntohiion  v.  Rumfelt,  83  N.  C.  425:  Barbee  v. 
Green,  91  N.  C.  l&S;  Rose  v.  Balier,  99  N.  C.  333, 
6S.  E.  Rep.,919;  Walker  v.  Scott,  103  N.  C.  487,  9 
8.  E.  Rep.  488;  Hughes  v.  Boone,  100  H.  C.  847,  S 
a  E.  Rep.  193;  Cross  v.  WlUiams,  91  N.  C  496. 

17.  Dismissed  by  Appellee.  If  the  appel- 
lant in  a  civil  action  shall  fail  to  bring  up 
and  file  a  transcript  of  the  record  before  the 
call  of  causes  from  the  district  from  which  it 
comes  is  concluded,  during  the  week  appro- 
priated to  the  district,  at  a  terra  of  this  court 
in  which  such  transcript  is  required  to  be 
filed,  the  appellee,  on  exhibiting  the  certifi- 
cate of  the  clerk  of  the  court  from  which  the 
appeal  comes,  showing  the  names  of  the  par- 
ties thereto,  the  time  when  the  judgment  and 
appeal  were  taken,  the  name  of  the  appellant, 
and  the  date  of  the  settling  of  thecaseon  ap- 
peal, if  any  has  been  filed,  and  filing  said 
certificate  or  a  certified  transcript  of  the  rec* 
ord  in  tliis  court,  may  move  to  have  the  ap- 
peal docketed  and  dismissed  at  appellant's 
cost,  with  leave  to  the  appellant,  during  the 
term,  and  after  notice  to  the  appellee,  to  ap- 
ply for  the  redocketing  of  the  cause;  and  if 
an  appellant  shall  fail  to  file  the  transcript  of 
the  record  of  his  appeal  within  the  time  he 
might  do  so,  so  that  the  appeal  shall  stand 
for  argument  at  the  term  to  which  it  is  taken, 
the  appellee  may  move,  during  the  week  as- 
signed to  the  district,  to  dismiss  the  same  as 
above  provide^,  and  his  motion  shall  be  al- 
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Til 


(6wed.  unTess  reason  able  exoase  for  sach  fail* 
ure  sball  be  sbowa  within  such  time  as  the 
ctMirt  may  direct,  in  which  case  the  court 
may  deny  the  motion  and  allow  a  continu* 
ance. 

Wilson  V.  Seagle,  84N.  C.  110:  Sever  ▼.  HcLangh- 
Un,  83  N.  C.  832;  Walker  v.  Seott,  103  N.  G  487,  9 
8.  E.-  Rep.  488;  104  N.  C.  481,  10  8.  E.  Rep.  623; 
Bowen  ▼.  Fox,  99  N.  C.  127, 6  S.  E.  Rep.  437 :  Avery 
V.  Pritchard,  93  N.  C.  286. 

18.  When  Appeali  Dismissed.  When  an 
appeal  is  dismissed  by  reason  of  the  failure 
of  the  appellant  to  bring  up  a  transcript  of 
the  record,  and  the  same,  or  a-certiflcate  for 
the  purpose,  as  allowed  by  Rule  17,  is  pro- 
cured by  appellee,  and  the  case  dismissed,  no 
order  shall  be  made  setting  asiile  the  dismissal 
or  allowing  the  appeal  to  be  reinstated,  even 
though  the  appellant  may  be  otherwise  enti- 
tled to  such  order,  until  the  appellant  shall 
have  paid,  or  offered  to  pay,  the  costs  of  the 
appellee  in  procuring  the  transcript  of  the 
record,  or  proper  certificate,  and  in  causing 
the  same  to  be  doclseted.  ' 

Tbanscbifts. 

19.  Transcript  of  the  Record.  (1)  The 
record : — In  every  record  of  an  action  brought 
to  this  court,  the  proceedings  shall  be  set 
forth  in  the  order  of  time  in  which  they  oc- 
curred, and  the  several  processes,  or  orders, 
etc.,  shall  be  arranged  to  follow  each  other 
In  the  order  the  same  took  place,  when  prac- 
ticable. 

Perry  v.  Adams,  96  N.  C.  847,  9  a  E.  Bep.  659. 

(2)  Pages  numbered: — The  pages  of  the 
record  shall  be  numbered,  and  there  shall  be 
written,  on  the  margin  of  each,  a  brief  state- 
ment of  the  subject-matter  contained  therein. 

(3)  Index: — On  some  paper  attached  totlie 
record,  there  shall  be  an  index  thereto,  in  the 
following,  or  some  equivalent,  form. 

SnmmoDS — Date pagel 

Complaint— First  cause  of  actioo ''   2 

^  Second  cause  of  action.........    '    8 

Affidavit  for  attachment,  etc **    4 

20.  Insuffirjient  Transcript.  If  any  cause 
shall  be  brought  oh  for  argument,  and  the 
above  regulations  shall  not  have  been  com- 
plied with,  the  case  shall  be  put  to  the  foot 
of  the  district,  or  the  foot  of  the  docket,  or 
continued,  as  may  be  proper,  and  it  shall  be 
referred  to  the  clerk,  or  some  other  person, 
to  put  the  record  in  the  prescribed  shape,  for 
which  an  allowance  of  five  dollars  will  be 
made  to  him,  to  be  paid  in  each  case  by  the 
appellant,  and  execution  therefor  may  imme- 
diately issue. 

Gordon  v.  Sanderson,  88  N.  C.  1;  Howell  v.  Bay, 
Id.  558:  State  v.  Jones,  83  K.  C.  691;  Ureen  t.  Col- 
lins, 6  Ired.  189. 

21.  Marginal  Rrfereneea.  A  case  will 
not  be  beard  nntil  there  shall  be  put  in  the 
margin  of  the  record,  as  required  in  the  next 
preoiding  paragraph,  brief  references  to  such 
parts  of  the  text  as  are  necessary  to  be  con- 
sidered in  a  decision  of  a  case. 

22.,  Of  Unneoestarg  Rfnorda,  The  cost 
<tf  copies  of  nnnecessaiy  and  irrelevant  testi- 


mony, or  of  irrelevant  matter  about  the  ap> 
peal  not  needed  to  explain  the  exceptions  or 
errors  assigned,  and  not  constituting  apart, 
of  the  record  of  the  action  of  the  court  taken 
during  the  progress  of  the  cause,  shall,  in  all 
cases,  be  charged  to  the  appellant,  unless  it 
appears  that  they  were  sent  up  by  the  ap- 
pellee, in  which  case  the  cost  shall  be  taxed 
against  him. 

Grant  v.  Reese,  83  N.  C.  79;  Clayton  v.  Johns- 
ton, Id.  423;  Tobacco  Co.  v.  McElwee,  90  N.  C.  71, 
1  a  B.  Rep.  676. 

Pleadings. 

7S.  Memoranda  of.  Memoranda  of  plead- 
ings will  not  be  received  or  recognized  in  the 
supreme  court  as  pleadings,  even  by  consent 
of  counsel,  but  the  same  will  be  treated  as 
frivolous  and  impertinent. 

24.  Assigning  Ttoo  or  More  Causes  ofAC' 
turn.  Eveiy  pleading  containing  two  or  more 
causes  of  action  shall,  in  each,  set  out  all  the 
facts  upon  which  it  rests,  and  shall  not,  by 
reference  to  others,  incorporate  in  itself  any 
of  the  allegations  in  them,  except  that  ex- 
hibits, by  marks  or  numbers,  may  be  referred 
to  without  reciting  their  contents  when  at- 
tached thereto. 

25.  When  Scandalous.  Pleadings  contain- 
ing scandalous  or  impertinent  matter  will,  in 
a  plain  case,  be  ordered  by  the  court  to  be 
stricken  from  the  record  or  reformed,  and  for 
this  purpose  the  court  may  refer  it  to  the 
clerk  or  some  member  of  the  bar  to  examine 
and-report  the  character  of  the  same. 

26.  Amendments,  The  court  may  "amend 
any  process,  pleading,  or  proceeding,  either 
in  form  or  substance,  for  the  purpose  of  fur- 
thering justice,  on  sacb  terms  as  shall  be 
deemed  just,  at  any  time  before  final  judg- 
ment, or  may  make  proper  parties  to  any  case, 
where  the  court  may  deem  it  necessary  and 
proper  for  the  purpose  of  justice,  and  on 
such  terras  as  the  court  may  prescribe." 
Code.  §  965. 

Exceptions. 

27.  How  Assigned.  Every  appellant  shall 
set  out  in  his  statement  of  case  served  on  ap- 
peal his  exceptions  to  the  proceedings,  rul- 
ings, or  judgment  of  the  court,  brietiy  and 
clearly  stated  and  numbered.  Jf  there  be  no 
case  settled,  then,  within  ten  days  next  after 
the  end  of  the  term  at  which  the  judgment  is 
rendered  from  which  an  appeal  shall  be  taken, 
or  in  case  of  a  ruling  of  the  court  at  cham- 
bers and  not  in  terra-time,  within  ten  days 
after  notice  thereof,  the  appellant  shall  file 
the  said  exceptions  in  the  clerk's  ofiSce.  No 
other  exceptions  than  those  so  set  out.  or 
filed,  and  made  part  of  the  case  or  record,  shall 
be  considered  by  this  court,  except  exceptions 
to  the  jurisdiction,  or  because  the  complaint 
does  not  state  a  cause  of  action,  or  motions 
in  arrest  ^or  the  insu£Bciency  of  an  indict- 
ment. 

lIoDanlel  v.  Pollock,  87  N.  C-  603;  HcKlnnon  v. 
Horrison,  104  N.  C.  864, 10  S.  B.  Rep.  613,  and  cases 
^bere  dted;  Thornton  v.  Brady^  100  N.  C.  38,  6  8. 
S.  Bepb  910;  Davenport  t.  Lesiy,  9B  N.  0. 8(«. 
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28.  What  to  be  Printed.  Fifteen  copies 
of  BO  much  and  sacli  parts  of  the  record  as 
may  be  necessary  to  a  proper  understanding 
of  tlie  exceptions  and  grounds  of  error  as- 
signed, as  appear  in  the  record  in  each  civil 
action,  sliall  be  printed. 

SmiUi  ▼.  Tlte,  88  H.  C.  517, 4  S.  B.  Bep.  208; 
Rancher  v.  Anderson,  S8  H.  0. 105:  WittT.  Long, 
Id.  388. 

29.  How  Designated.  Tbe  counsel  for  the 
appellant  shall  designate  sach  parts  of  the 
record  as  are  required  to  be  printed  and  have 
tbe  same  copied  for  the  printer;  if  he  shall 
fail  to  do  so,  the  clerk  of  this  court  shall 
cause  the  same  to  be  done  at  the  appellant's 
cost;  and  such  printed  matter  shall  consist  of 
the  statement  of  the  case  on  appeal,  and  of 
the  exceptions  appearing  iu  the  record  to  l>e 
reviewed  by  the  court;  or,  in  case  of  a  de- 
murrer, of  snch  demurrer  and  the  pleadings 
to  which  it  is  entered.  This  will  not  preclude 
the  parties  in  the  argument  from  referring 
to  the  manuscript  parts  of  tlie  record  when- 
ever they  may  deem  it  needful  to  tbe  argu- 
ment, nor'  from  reading  the  record  in  full 
when  necessary  to  tbe  proper  understanding 
of  the  case. 

Brlggs  V.  Jervls,  98  N.  C.  4M,  4  a  B.  Rep.  681. 

SO.  //  not  Printed.  If  the  record  in  an 
appeal  shall  not  be  printed,  as  required  by 
this  and  the  next  preceding  paragraph,  at  the 
time  it  shall  l>e  called  in  its  order  for  argu- 
ment, the  appeal  shall,  on  motion  of  the  ap- 
pellee, be  dismissed;  but  the  court  may,  aft- 
er five  days'  notice  at  the  same  term,  for 
good  cause  shown,  reinstate  the  appeal  upon 
the  docket,  to  be  heard  at  tbe  next  succeed- 
ing term,  like  other  appeals:  provided,  never- 
theless, that  this  and  tbe  next  preceding  para- 
graph shall  not  apply  to  appeals  in  criminal 
actions  or  appeals  in  forma  pauperis. 

Horton  v.  Green,  104  N.  C.  400, 10  B.  B.  Rep.  470; 
Witt  V.  Lon^,  88  N.  C.  888;  Walker  ▼.  Scott,  103  N. 
C.  4S7,  9  8.  S.  Rep.  488. 

31.  Coats  of  Printing.  Costs  for  print- 
ing the  record  shall  be  allowed  to  the  suc- 
cessful party  in  the  case,  at  the  rate  of  sixty 
cents  per  page  of  tbe  size  of  the  pUge  in  the 
North  Carolina  Reports,  for  each  page  of  one 
copy  of  the  record  printed,  not  exceeding 
twenty  pages,  unless  otherwise  specially  al- 
lowed by  the  court,  to  l>e  taxed  in  the  bill  of 
costs;  and  if  the  clerk  of  this  court  shall 
prepare  the  manuscript  copy  of  tbe  parts  of 
the  record  to  be  printed  in  any  appeal,  he 
shall  be  allowed  ten  cents  per  copy  sheet  for 
such  service,  such  allowance  to  be  taxed  and 
paid  as  other  fees  and  charges  allowed  to  the 
clerk  by  law. 

82.  rf  Record  Insmgieiently  Printed.  If, 
after  a  case  shall  be  called  for  argument,  it 
shall  be  made  to  appear  to  the  court  that  it 
cannot  be  heard  intelligently  until  additional 
parts  of  the  record  be  printed,  the  court  may, 
on  motion  of  appellee's  counsel,  continue  the 
cause  to  tbe  end  of  tbe  district  to  give  appel- 
lant time  to  print  such  additionai  portions. 


and  dismias  tiM  apped  if  todi  order  be  not 
complied  with.  After  argameat.  tbe  court 
may,  ex  tiuro  motu,  if  it  appear  that  required 
portions  of  the  record  have  not  been  printed, 
suspend  the  further  consideration  of  the  ques- 
tions raised  by  tbe  appeal,  and  cause  tbe  cleric 
to  notify  appellant  or  bis  counsel  to  furnish 
within  a  reasonable  time  a  sufficient  sum  to 
pay  for  said  printing,  or  tbe  appeal  will  be 
continued  or  dismissed  at  the  ^oretion  of 
tbe  court. 
Bethea  v.  Byrd,  98  N.  &  14U 

'  AROUMENTc 

S3.  Oral  Argument.  (1)  Tbe  counsel  for 
tlu)  appellant  shall  l>e  entitled  to  open  and 
conclude  tbe  argument.  (2)  The  counsel 
for  the  appellant  may  ho  heard  for  one  hour 
and  a  half,  including  the  caning  argument 
and  reply.  (3)  The  counsel  for  the  appellee 
may  be  beard  one  hour  and  a  half.  (4 1  The 
time  occupied  in  reading  tbe  record  before 
the  argument  begins  shall  not  be  counted  as 
part  of  the  time  allowed  for  the  argument; 
but  this  shall  not  embrace  such  parts  of  the 
record  as  may  t>e  read  pending  the  argument. 
(5)  The  time  for  argument  may  be  extended 
by  the  court  in  a  case  requiring  such  exten- 
sion :  but  application  for  such  extension  must 
l>e  made  l>efore  tbe  argument  begins.  The 
court,  however,  may  direct  the  argument  of 
such  points  as  it  may  see  fit  outside  of  the 
time  limited.  (6)  Any  number  of  counsel 
may  be  heard  on  either  side  within  the  limit 
of  the  time  al>ove  speciQed,  but,  if  several 
counsel  shall  be  beard,  each  must  confine 
himself  to  a  part  or  parts  of  the  subject-mat- 
ter involved  in  the  exceptions  not  discussed 
by  his  associate  counsel,  unless  directed  others 
wise  by  the  court,  so  as  to  avoid  tedious  and 
useless  reptitioo. 

34.  Printed  Argument  or  Bri^s.  When 
tbe  cause  is  submitted  on  printed  argument 
under  Bule  10,  or  a  brief  is  filed,  whether 
counsel  appear  or  not,  such  brief  or  argu- 
ment, if  of  appellant,  shall  set  forth  a  brief 
statement  of  tbe  case,  embracing  so  much 
and  such  parts  of  tbe  record  as  may  be  nec- 
essary to  understand  the  case;  the  several 
grounds  of  exceptions  and  assignments  of 
error  relied  upon  by  the  appellant;  the  au- 
thorities relied  upon  classified  under  each  as- 
signment; and,  if  statutes  are  material,  the 
same  shall  be  cited  by  the  book,  chapter,  and 
section ;  but  this  shall  not  be  understood  to 
prevent  the  citation  of  other  authorities  in 
the  argument. 

35.  Copies  i^fSrt^  to  be  Fumtsfud.  Fif- 
teen copies  shall  lie  delivered  to  the  clerk  of 
the  court,  one  of  which  shall  be  filed  with 
the  transcript  of  the  record,  one  handed  to 
each  of  the  justices  at  tbe  time  tbe  argument 
shall  begin,  one  to  the  reporter,  and  one  to 
the  opposing  counsel,  when  he  shall  call  for. 
the  same. 

36.  Brirf  of  Appellee.  The  appellee  shall 
file  tbe  same  number  of  lilttt  briefs,  except 
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that  ba  may  omit  the  statement  of  tbe  caae, 
and  it  sball  be  distributed  in  like  manner. 

87.  Co9t  of  Britfa.  Tbe  actual  coat  of 
printing  bis  briefs,  not  exceeding  sixty  cents 
par  page  of  tbe  size  of  tbe  pages  in  tbeNortb 
Carolina  Beports,  and  not  exceeding  ten 
pages,  sliall  be  allowed  to  tbe  successful  par- 
ty, to  be  taxed  in  tbe  biU  of  costs. 

88.  Reargument.  Tbe  court  will,  of  its 
own  motion,  direct  a  reargument  before  de- 
ciding any  case.  If,  in  its  judgment,  it  is  de- 
sirable. 

Lenoir  y.  Mining  Co.,  104  N.  a  480,  10  a  B. 
Bep.6!». 

39.  Agreement  of  Counsel.  Tbe  court  will 
not  recognize  any  agreement  of  counsel  in 
sny  case  unless  the  same  shall  appear  in  the 
record,  or  in  writing  filed  in  tbe  cause  in  this 
court. 

McCanless  t.  ReTnolds,  91  H.  O.  Si44;  Short  t. 
Sparrow,  90  N.  C.  848,  9  B.  E.  Rep.  288:  Offlcers  ▼. 
Bland,  91 N.  C.  1 ;  HanufaoturiDg  Co.  T.  SimpiODB, 
WN.C.89,  l&B.  Rep.SSS. 

40.  Bntry  of  Appearanee.  An  attorney 
shall  not  be  recognized  as  appearing  in  any 
case  unless  he  shall  first  sign  a  printed  or 
written  request  by  him,  in  bis  own  proper 
bandwriting,  addressed  to  tbe  clerk  of  tbe 
court,  that  he  be  entered  as  counsel  of  rec- 
ord in  the  case  mentioned  therein,  and  such 
request  shall  be  attached  to,  and  filed  with, 
the  transcript  of  the  record  in  such  case;  and, 
upon  filing  such  request,  the  clerk  shall  en- 
ter the  name  of  such  attorney,  or  he  may  en- 
ter it  himself,  thereby  making  him  counsel 
of  record  for  tbe  party  he  may  designate 
Uierein.  Such  appearance  of  counsel  shall 
be  deemed  to  be  general  in  the  case,  unless 
a  different  appearance  be  indicated.  Coun- 
sel of  record  are  not  permitted  to  withdraw 
from  a  case,  except  by  leave  of  tbe  court. 

Walton  <T.  Sugg,  FhU.  (N.  C.)  08. 

Cektiobabi  and  Supersedkas. 

41.  When  Applied  for.  Generally,  the 
writ  of  certiorari,  as  a  substitute  for  an  ap- 
peal, must  be  applied  for  at  the  term  of  this 
court  to  which  the  appeal  ought  to  have  been 
taken,  or,  if  no  appeal  lay,  then  before  or  to 
tbe  term  of  this  court  next  after  the  judg- 
ment complained  of  was  entered  in  the  su- 
perior court.  If  the  writ  shall  be  applied  for 
after  that  term,  sufficient  cause  for  the  delay 
must  be  shown. 

State  T.  Johnston,  98  K.  C.  Si!!9;  State  v.  McDow- 
ell, Id.  541;  State  t.  Sloan,  97  N.  C.  499,  2  S.  B. 
Bep.  666;  Porter  v.  Railroad  Co.,  97  N.  C.  68,  2  S. 
E.  Hep.  580;  Mayo  v.  Leggett,  96  N.  C.  237, 1  S.  B. 
Bep.  622;  BriggB  v.  JerrU,  98  N.  C.  454,  4  8.  E. 
Bep.  631;  Suiter  ▼.  Brittie,  92  N.  C.  68. 

42.  How  Applied  for.  The  writs  of  eet' 
tiorari  and  supersedeas  shall  be  granted  only 
QpOD  petition  specifying  the  grounds  of  ap- 
plication therefor,  except  when  a  diminution 
of  the  record  shall  be  suggested,  and  it  ap- 
pears upon  the  face  of  the  record  that  it  is 
manifestly  defective.  In  which  case  the  writ 
of  eertiorart  may  be  allowed,  upon  motion 


in  writln|;.  In  all  other  cases,  tbe  adverse 
party  may  answer  tbe  petition.  Tbe  petition 
and  answer  must  be  verified,  and  tbe  appli- 
cation shall  be  beard  upon  the  petition,  an- 
swer, affidavit,  and  snob  other  evidence  as 
may  be  pertinent. 

Sponoe  v.  Tapscott,  92  N.  C.  676:  Bryan  v.  Mor^ 
Ing,  99  N.  a  16,  5  S.  B.  Rep.  789;  Ware  v.  Hlsbet, 
92  N.  C.  202;  WUUamson  T.  Boykin,  99  N.  C.  288, 
6  &  K  Bep.  878;  Briggs  t.  Jervis,  98  N.  O.  4S4, 
4  a  B.  Rep.  68L 

43.  NoUeeof.  UTo  snob  petition  or  motion 
In  the  application  shall  be  heard  unless  tbe 
petitioner  shall  have  given  the  adverse  party 
ten  days'  notice,  in  writing,  of  the  same; 
but  tbe  court  may,  for  just  cause  shown, 
shorten  the  time  of  such  notice. 

Additional  Issues. 

44.  If  Other  Issues  Necessary,  It,  pend- 
ing the  consideration  of  an  appeal,  tbe  su- 
preme court  shall  consider  the  trial  of  one  or 
more  issues  of  fact  necessary  to  a  proper  de- 
cision of  the  case  upon  its  merits,  such  issues 
shall  be  made  up  under  tlie  direction  of  the 
court  and  certified  to  tbe  supreme  court  for 
trial,  and  tbe  case  will  be  retained  for  tbe 
purpose. 

Motions. 

45.  In  Writing.  All  motions  made  to 
the  court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facts 
on  which  they  are  founded,  and  the  purpose 
of  the  same.  Such  motion,  not  leading  to 
debate,  nor  followed  by  voluminous  evidence, 
may  be  made  at  tbe  opening  of  the  sessions 
of  tbe  court. 

HoCoy  T.  LasBtter,  4>4  N.  a  18L 

Abatement  and  Bevtvob. 

46.  Death  of  Party.  Whenever,  pending 
an  appeal  in  this  court,  either  party  shall 
die,  the  proper  representatives  in  the  person- 
alty or  realty  of  the  deceased  party,  accord- 
ing to  the  nature  of  the  case,  may  volunta- 
rily come  in,  and,  on  motion,  be  admitted  to 
become  parties  to  the  action,  and  thereupon 
the  appeal  shall  be  beard  and  determined  as 
in  other  cases,  and,  if  such  representatives 
shall  not  so  voluntarily  become  parties,  then 
the  opposing  party  may  suggest  the  death 
upon  tbe  record,  and  thereupon,  on  motion, 
obtain  an  order  that,  unless  such  representa- 
tives shall  become  parties  within  the  first 
five  days  of  the  ensuing  term,  the  party  mov- 
ing for  such  order  shall  be  entitl«l  to  have 
the  appeal  dismissed;  or,  if  the  party  moving 
shall  be  the  appellant,  he  shall  be  entitled  to 
have  the  appeal  heard  and  determined,  ac- 
cording to  the  course  of  the  court:  provided, 
such  order  shall  be  served  upon  tbe  opposing 
party. 

47.  When  Appeal  Abates.  When  the  death 
of  a  party  is  suggested,  and  the  proper  repre- 
sentatives of  the  deceased  fail  to  appear  by 
tbe  fifth  day  of  the  term  next  succeeding 
such  suggestion,  and  no  action  shall  be  taken 
by  tbe  opposing  party  within  the  time  to 
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compel  their  appearance,  the  appeal  shall 
abate,  unless  otherwise  ordered. 

OpnaoNS. 

48.  When  Certified  Doum.  "The  clerk 
shall,  on  the  first  Monday  in  each  month, 
transmit,  by  some  safe  band,  or  by  mail,  to 
the  clerks  of  the  superior  courts,  certiflcates 
of  the  decisions  of  the  supreme  court,  which 
shall  have  been  on  file  ten  days,  in  cases  sent 
from  said  court."    Acts  1887.  c.  41. 

The  Judqhbnt  Docket. 

49.  Hoto  Kept.  The  judgment  docket  of 
this  court  shall  contain  an  alphabetical  index 
of  the  names  of  the  parties  in  favor  of  whom 
and  against  whom  each  judgment  was  en- 
tered.  On  this  docket  the  clerk  of  the  court 
will  enter  a  brief  memorandum  of  every  final 
judgment  affecting  the  right  to  real  property, 
and  of  every  judgment  requiring,  in  whole 
or  in  part,  the  payment  of  money,  stating  the 
names  of  the  parties,  the  term  at  which  such 
judgment  was  entered,  its  number  on  the 
docket  of  the  court;  and,  when  it  shall  ap- 
pear  from  the  return  on  an  execution,  or 
from  an  order  for  an  entry  of  satisfaction  by 
this  court,  that  the  judgment  has  been  satis- 
fled,  in  whole  or  in  part,  the  clerk,  at  the  re- 
quest  of  any  one  interested  in  such  entry, 
and  on  payment  of  the  lawful  fee,  shall  make 
a  memorandum  of  such  satisfaction,  whether 
in  whole  or  in  part,  and  refer  briefly  to  the 
evidence  of  it. 

EzBOcnoNS. 

60.  Teste  of  Executions.  When  an  ap- 
peal shall  be  taken  after  Clie  commencement 
of  a  term  of  this  court,  the  judgment  and 
teste  of  the  execution  shall  have  effect  from 
the  time  of  tlie  tiling  of  the  appeal. 

51.  Isstiing  and  Return  of.  Executions 
issuing  from  this  court  may  be  directed  to 
the  proper  officers  of  any  county  in  the  state. 
At  the  request  of  a  party  in  whose  favor  exe- 
cution is  to  be  issued,  it  may  be  made  re- 
turnable on  any  specifled  day  after  the  com- 
mencement of  the  term  of  this  court  next  en- 
suing its  teste.  In  the  absence  of  such  re- 
quest, the  clerk  shall,  within  thirty  days 
after  the  certificate  of  opinion  is  sent  down, 
issue  such  execution  to  the  county  from 
which  the  cause  came,  making  it  returnable 
on  the  first  day  of  the  next  ensuing  term. 
The  execution  may,  when  the  party  in  whose 
favor  judgment  is  rendered  shall  direct,  be 
made  returnable  to  the  term  of  the  superior 
court  of  said  county  held  next  after  the  date 
of  its  issue,  and  thereafter  successive  execu- 
tions will  only  be  issued  from  said  superior 
court,  and  when  satisfied  the  fact  shall  be 
certified  to  this  court,  to  the  end  that  an  en- 
try to  this  effect  be  made  here. 

Petition  to  Bebear. 

62.  When  Filed.  A  petition  to  rehear 
may  be  filed  at  the  same  term  or  during  the 
vacation  succeeding  the  term  of  the  court  at 


which  the  judgment  was  rendered,  or  within 
twenty  days  after  the  commencement  of  the 
succeeding  term;  and,  upon  filing  of  such 
petition,  the  chief  justice,  or  either  of  the 
associate  justices,  may,  upon  such  terms  as 
he  sees  fit,  make  an  order  restraining  the  is- 
suing of  an  execution,  or  the  collection  and 
payment  of  the  same,  until  the  next  term  of 
said  court,  or  until  the  petition  to  rehear 
shall  have  been  determined. 

Watson  v.  Dodd,  73  N.  C.  S40;  Bicks  v.  Skinner, 
Id.  1;  Haywood  v.  Dares,  81  N.  O.  8;  Devereux  v. 
Devereux,  Id.  13;  Smith  v.  Lyon,  88  N.  C.  2;  Earp 
T.  Richardson,  8 L  N.  C.  5;  Williams  v.  Williams, 
71  N.  C.  216;  Etherldge  v.  Vemoy,  Id.  184;  Grant 
V.  Edwards,  80  K.  a  81;  Neal  v.  Cowles,  71 N.  C. 

see. 

53.  What  to  Contain.  The  petition  must 
assign  the  alleged  error  of  law  complained  of; 
or  the  matter  overlooked;  or  the  newly-dis- 
covered evidence;  and  that  the  judgment 
complained  of  has  been  performed  or  secured. 
Such  petition  shall  be  accompanied  with  the 
certificate  of  at  least  two  members  of  the  bar, 
who  have  no  interest  in  the  subject-matter, 
and  have  never  been  of  counsel  for  either 
party  to  the  suit,  that  they  have  carefully  ex- 
amined the  case  and  the  law  bearing  upon  the 
same,  and  the  authorities  cited  in  the  opin- 
ion, and  that,  and  their  opinion,  the  decision 
is  erroneous,  and  in  what  respect  it  is  erro- 
neous. The  petition  shall  be  sent  to  the 
clerk  of  this  court,  who  shall  indorse  thereon 
the  time  when  it  was  received,  and  deliver 
the  same  to  the  justice  designated  by  the  pe- 
titioner; but  the  petition  shall  not  be  filed 
until  he  or  one  of  his  associate  justices  shall 
indorse  thereon  that  the  case  is  a  proper  one 
to  be  reh^rd;  and  notice  of  the  action  had 
shall  be  given  to  the  petitioner  by  the  clerk  of 
this  court.  The  rehearing  maybe  granted  as 
to  the  whole  case,  or  restricted  to  specified 
points,  as  may  be  directed  by  the  justice  who 
grants  the  application.  [Amended  February 
Term,  1891.] 

Wilson  v.  Llneberger,  90  N.  C.  180 ;  Lookbart  v. 
Bell,  Id.  499;  Strickland  v.  Draughan,  91  N.  C.  108; 
White  v.  Jones,  92  N.  C.  888;  Weathersbee  v.  Far- 
rar,  98  N.  C.  25.5,  3  a  E.  Bep.  482;  Dupiee  v.  In- 
surance Co.,  93  N.  C.  237;  Hannon  v.  Qrizzard,  99 
K  C.  161,  6  S.  E.  Rep.  93. 

54.  Notice  of.  Before  applying  for  an  or- 
der to  restrain  the  issuing  of  an  execution,  or 
the  collection  and  payment  of  the  same,  writ- 
ten notice  must  be  given  the  adverse  party 
of  the  intended  motion,  as  prescribed  bylaw, 
and  also  of  the  proposed  application  for  a  re- 
hearing of  the  case,  with  a  copy  of  the  peti- 
tion therefor.  The  court,  may,  however, 
grant  a  temporary  restraining  order  without 
notice. 

Clerks  and  Commissioners. 

55.  Report  in  -Hand  of.  The  clerk  and 
every  commissioner  of  this  court  who,  by  vir- 
tue or  color  of  any  order,  judgment,  or  decree 
of  the  supreme  court  in  any  action  or  matter 
pending  therein,  has  received,  or  shall  receive, 
any  money  or  security  for  money,  to  be  kept 
or  invested  for  the  benefit  of  any  party  to 
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such  action  or  matter,  or  of  any  other  person, 
shall,  at  the  term  of  said  conrt  held  next  aft- 
er the  first  day  of  January  In  each  year,  re- 
port to  the  conrt  a  statement  of  said  fund, 
setting  forth  the  title  and  number  of  the  ac- 
tion or  matter,  the  term  of  the  conrt  at  which 
the  order  or  orders  under  which  the  cleric  or 
such  commissioner  professes  to  act  was  made; 
the  amoant  and  character  of  the  investment, 
and  the  security  for  the  same,  and  his  opin- 
ion as  to  the  sufiBciency  of  such  security.  In 
eve'y  subsequent  report,  he  shall  state  the 
condition  of  the  fund,  and  any  change  made 
in  the  amount  or  character  of  the  investment, 
and  every  payment  made  to  any  person  en- 
titled thereto. 

56.  Report  Recorded.  The  reports  re- 
quired by  the  preceding  paragraph  shall  be 
examined  by  the  court,  or  some  member 
thereof,  and,  with  their  or  bis  approval  in- 
dorsed, shall  be  recorded  in  a  well-bound 
book  kept  for  the  purposes  in  the  oflBce  of  the 
clerk  of  the  supreme  court,  entitled  "Record 
of  Funds,"  and  the  cost  of  recording  the  same 
shall  be  allowed  by  the  court  and  paid  out  of 
the  fund.  The  report  shall  be  filed  among 
the  papers  of  the  action  or  matter  to  which 
the  fund  belongs. 

Books. 

57.  Books  Taken  Out.  A.  book  belonging 
to  the  supreme  court  library  shall  not  be  taken 
therefrom  except  into  the  supreme  court 
chamber,  unless  by  the  justice  of  the  court, 


the  governor,  the  attorney  general,  or  the 
head  of  some  department  of  the  executive 
branch  of  the  state  government,  without  the 
special  permission  of  the  marshal  of  the  court, 
and  then  only  upon  the  application  in  writ- 
ing of  a  judge  of  a  superior  court  holding 
court  or  hearing  some  matter  in  the  city  of 
Raleigh,  the  president  of  the  senate,  the 
speaker  of  the  bouse  of  representatives,  or 
the  chairman  of  the  several  committees  of 
the  general  assembly;  and  in  such  case  the 
marshal  shall  enter,  in  a  book  kept  for  the 
purpose,  the  nameof  the  officer  requiring  the 
same,  the  name  and  number  of  the  volume 
taken,  when  taken  and  when  returned. 

Clbbx. 

58.  Minute  Book.  In  addition  to  the  rec- 
ords now  kept  by  the  clerk,  he  shall  keep  a 
permanent  minute  book  containing  a  brief 
summary  of  the  proceedings  of  this  court  in 
each  appeal  disposed  of. 

LiBRARIAM. 

59.  Reperta  by  Him.  The  librarian  shall 
keep  a  correct  catalogue  of  all  books,  peri- 
odicals, and  pamphlets  in  the  library  of  the 
supreme  court,  and  report  to  the  court  on 
the  first  day  of  the  spring  term  of  eacn  year 
what  books  have  been  added,  during  the  year 
next  preceding  his  report,  to  the  library  by 
purchase  or  otherwise. 

Revised  and  adopted  at  fall  term,  1889. 


Dfgitized  by 


Google 


KULES  OF  PRACTICE 


SUPERIOR  COURTS  OF  NORTH  CAROLINA. 


'RVTJBS. 

1.  EntHet  on  Reoorda.  No  entry  shall  be 
made  on  the  records  of  the  superior  courts 
(the  summons  docket  excepted)  by  any  other 
person  than  the  clerk,  bis  regular  deputy,  or 
some  person  so  directed  -  by  the  presiding 
judge,  or  the  judge  himself. 

2.  Surety  on  Prosettution  Bond  and  Bail. 
No  person  who  is  bail  in  any  action  or  pro- 
ceeding, either  civil  or  criminal,  or  who  is 
security  for  the  prosecution  of  any  suit,  or 
upon  appeal  from  a  justice  of  the  peace,  or  is 
security  in  any  undertaking  to  be  affected  by 
the  result  of  the  trial  of  the  action,  shall  ap- 
pear  as  counsel  or  attorney  in  the  same  cause. 
And  it  shall  be  the  duty  of  the  clerks  of  the 
several  superior  courts  to  state,  in  the  docket 
for  the  court,  the  names  of  the  bail,  if  any, 
and  security  for  the  prosecution  in  each  case, 
or  upon  appeal  from  a  justice  of  the  peace. 

8.  Opening  and  Conclusion.  In  all  cases, 
civil  and  criminal,  when  no  evidence  is  in* 
troduced  by  the  defendant,  the  right  at  reply 
and  conclusion  shall  belong  to  his  counsel. 

4.  Examination  of  Witnesses.  When 
several  counsel  are  employed  on  the  same 
side,  the  examination  or  cross-examination 
of  each  witness  shall  be  conducted  by  one 
counsel;  but  the  counsel  may  cliange  with 
each  successive  witness,  or,  with  leave  of 
the  court,  in  a  prolonged  examination  of  s 
single  witness.  When  a  witness  is  sworn 
and  offered,  or  when  testimony  is  proposed 
to  be  elicited,  to  which  objection  is  made  by 
counsel  of  the  opposing  party,  the  counsel  so 
offering  shall  state  for  what  purpose  the  wit- 
ness, or  the  evidence  to  be  elicited,  is  offered; 
whereupon  the  counsel  objecting  shall  state 
his  objections,  and  be  heard  in  support  there- 
of, and  the  counsel  so  offering  shall  be  heard 
in  support  of  the  competency  of  the  witness, 
and  of  the  proposed  evidence  in  conclusion, 
and  the  argument  shall  proceed  no  further, 
unless  by  special  leave  of  the  court. 

Olive  V.  OUre,  95  N.  0. 485 ;  Dupree  y.  Insnrance 
C!o.,  93  N.  C.  2S7. 

5.  Motion  for  OonUmuanoe.  When  a 
party  in  a  civil  suit  moves  for  a  continuance 
on  account  of  absent  testimony,  such  party 
shall  state,  in  a  written  aflSdavit,  the  nature 
of  socb  testimony,  and  what  be  expects  to 


prove  by  it,  and  the  motfoD  shall  be  dedded 

without  debate,  unless  permitted  by  the  court. 

(The  above  rules  Bubstantially  prescribed 

by  the  supreme  court  at  January  term,  1815.) 

6.  Decision  on  Right  to  Condude  not 
Appealable.  In  any  case,  where  a  question 
shall  arise  as  to  whether  the  counsel  for  tho 
plaintiff  or  the  counsel  for  the  defendant  sliali 
have  the  reply  and  the  conclusion  of  tlie  ar- 
gument,  except  in  the  cases  mentioned  in 
liule  3,  the  court  shall  decide  who  is  so  en- 
titled, and  its  decision  shall  be  final,  and  not 
reviewable. 

Brooks  V.  Brooks,  90  N.  0. 143;  Cheek  v.  Wat- 
son, Id.  803;  Austin  v.  Secrest,  91 N.  C.  814. 

7.  Issues.  Issues  shall  be  made  up  as  pro- 
vided and  directed  in  the  Code,  §§  395,  396. 

Wright  V.  Cain,  98  N.  C.  896;  McDonald  v.  Car- 
son, 94  N.  0.  497;  Carpenter  v.  Tucker,  98  N.  C. 
81«,  8  S.  B.  Rep.  881;  Silver  VaL  Min.  Co.  v.  Bal- 
timore Gold,  etc.,  Co.,  99  N.  C.  445, 6  S.  E.  Rep.  785; 
Davidson  v.  Giflord,  100  N.  C.  13,  6  S.  E.  Rep.  71S. 

8.  Judgments.  Judgments  shall  be  dock- 
eted as  provided  and  directed  in  the  Code,  § 
433. 

9.  Transcript  of  Judgments.  Clerks  of 
the  superior  courts  shall  not  make  out  tran- 
scripts of  the  original  judgment  docket,  to  be 
docketed  in  another  county,  until  after  the 
expiration  of  the  term  of  the  court  at  whicb 
such  judgments  were  rendered. 

Norwood  V.  Thorp,  64  N.  C.  683:  Farley  v.  Lea, 
4  Dev.  &  B.  169. 

10.  Docketing  Magistrates'  Judgments. 
Judgments  rendered  by  a  justice  of  the  peace 
npon  a  summons  issued  and  returnable  on 
the  same  day  as  the  cases  are  successively 
reached  and  passed  on,  without  continuance- 
as  to  any,  shall  stand  upon  the  same  footing, 
and  transcripts  for  doclteting  in  the  superior 
court  shall  be  furnished  to  applicants  at  th» 
same  time  after  such  rendition  of  judgment, 
and,  if  delivered  to  the  clerk  of  such  court  oa 
the  same  day,  shall  create  liens  on  real  estate, 
and  have  no  priority  or  precedence  the  one 
over  the  other,  if  all  are,  or  shall  be,  entered 
within  ten  days  after  such  delivery  to  said 
clerk. 

11.  Transcript  on  Appeal  to  8upr«m» 
Court.  In  every  case  of  appeal  to  the  su- 
preme court,  or  in  which  a  case  Is  taken  to- 
the  supreme  court  by  means  ot  the  writ  of 
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eerttoTttri  as  a  substitute  for  an  appeal.  It 
BlwU  be  the  duty  of  the  clerk  of  the  superior 
oourt,  in  preparing  the  transcript  of  the  rec- 
ord for  the  Btipreme  court,  to  set  forth  the 
proceedings  in  the  action  in  the  order  of 
time  in  wliicb  thejr  ooourrdd,  and  the  severai 
processes,  or  orders,  and  they  shall  be  ar- 
ranged to  f^low  each  other  in  order  as  nearly 
as  practicable.  The  pages  of  the  transcript 
■hail  be  plainly  numbered,  and  there  shall  be 
written  on  the  margin  of  each  a  brief  state- 
ment of  the  subject-matter,  opposite  to  the 
same.  On  some  paper  attached  to  the  tran- 
script of  the  record,  there  shall  l>e  an  index 
to  the  record  in  the  following,  or  some  equiv- 
alent, form: 

Summons— Date .-. Faeel 

Complaint— First  cause  of  action...- ''    2 

Complaint— Second  cause  of  action **    8 

AlDakvitfor  atlaohment,... **   4 

— and  BO  on  to  the  end. 

12.  Tranaci-ipU  ori  Appeal — When- Bent 
Vp,  Transcripts  on  appeal  to  the  supreme 
court  shall  be  forwarded  to  that  court  in 
twenty  days  after  the  case  agreed  or  case 
settled  by  the  judge  is  filed  in  office  of  clerk 
of  the  superior  court. 

Code,  S  551 ;  Walker  v.  Scott,  IM  N.  C.  481, 10  B. 
S.Rep.SiS. 

18.  Reports  of  Clerha  and  Commission- 
ers. Every  clerk  of  superior  court,  and  every 
commissioner  appointed  by  such  court,  who, 
by  virtue  or  color  of  any  order,  judgment,  or 
decree  of  the  court  In  any  action  or  proceed- 
ings pending  in  it,  has  received  or  shall  re- 
ceive any  mon^  or  security  for  money,  to  be 
kept  or  invested  for  the  benefit  of  any  party 
to  Buch  action,  or  of  any  other  person,  shall, 
at  the  term  of  snch  court  held  on  or  next 
^ter  the  first  day  of  January  in  each  year, 
report  to  the  judge  a  statement  of  said  fund, 
setting  forth  the  title  and  uuml>er  of  the  ao> 
tion,  and  the  term  of  the  court  at  which  the 
order  or  orders  under  which  the  officer  pro- 
fesses to  act  were  made,  the  amount  and 
character  of  the  investment,  and  the  security 
for  the  same,  and  his  opinion  as  to  the  suffi- 
ciency of  the  security.  In  every  report,  after 
tiie  first,  he  shall  set  forth  any  change  made 
in  the  amount  or  character  of  the  investment 
since  the  last  report,  and  every  payment 
made  to  any  person  entitled  thereto.  The 
reports  required  by  the  next  preceding  para- 
graph shall  be  made  to  the  judge  of  the  su- 
perior court  holding  the  first  term  of  the  court 
in  each  and  every  year,  who  shall  examine, 
or  cause  the  same  to  be  examined,  and,  if 
found  correct,  and  so  certified  by  him,  shall 
be  entered  by  the  clerk  upon  his  book  of  ac- 
counts of  guardians  and  other  fiduciaries. 

14.  Recordari.  The  superior  court  shall 
grant  the  writ  of  recordari  only  upon  the  pe- 
tition of  the  party  applying  for  it,  specifying 
particularly  the  grounds  of  the  application 
for  the  same.  The  petition  shall  be  verified, 
and  the  writ  may  be  granted  with  or  without 
notice;  if  with  notice,  the  petition  shall  be 
heard  upon  answer  thereto  duly  verified,  and 


upon  affidavits  and  other  evidence  offered  by 
the  parties,  and  the  decision  thereupon  shall 
be  final,  subject  to  appeal  as  in  other  cases; 
if  granted  without  notice  the  petitioner  shall 
first  give  the  undertaking  for  costs  and  for 
the  writ  of  supersedeas,  if  prayed  for  as  re- 
quired by  the  Code,  §  545.  In  such  case,  the 
writ  shall  be  made  returnable  to  the  term  of 
the  superior  court  of  the  county  in  which  the 
judgment  or  proceedings  complained  of  were 
granted  or  had,  and  ten  days'  notice  in  writ- 
ing of  the  filing  of  the  petition  shall  l>e  given 
to  the  adverse  party  before  the  term  of  the 
oourt  to  which  the  writ  shall  ba  made  return- 
able. The  defendant  in  the  petition,  at  the 
term  of  the  superior  court  to  which  the  said 
writ  is  returnable,  may  move  to  dismiss  or 
answer  the  same,  and  the  answer  shall  be 
verified.  The  court  shall  hear  the  applica- 
tion at  the  return  term  thereof, — unless,  for 
good  eause  sliown,  the  hearing  shall  be  con- 
tinued,— upon  the  petition,  answer,  affida- 
vits, and  such  evidence  as  the  court  may 
deem  pertinent,  and  dismiss  the  same,  or  or- 
der, the  case  to  l>e  placed  on  the  trial  docket 
according  to  law.  In  proper  cases  the  court 
may  grant  the  writ  of  certiorari  in  like  man- 
ner, except  that,  in  case  of  the  suggestion  of 
a  diminution  of  the  record  it  shall  manireslly 
appear  that  the  record  is  imperfect,  the  court 
may  grant  the  writ  upon  motion  in  the  cause. 

15.  Judgment — When  to  Require  Bonds 
to  be  Filed.  In  no  case  shall  the  court  make 
or  sign  any  order,  decree,  or  judgment  di- 
recting the  payment  of  any  money  or  securi- 
ties for  money  belonging  to  any  infant  or  to 
any  person,  until  it  shall  first  appear  that 
snch  person  is  entitled  to  receive  the  same 
and  has  given  the  lionds  required  by  law  in 
that  respect,  and  such  payment  shall  be  di- 
rected only  when  such  bonds  as  required  by 
law  shall  have  been  given  and  accepted  by 
competent  authority. 

16.  Ifext  Friend — ffoto  Appointed.  In 
all  cases  where  it  is  proposed  that  infants 
shall  sue  by  their  next  friend,  the  court  shall 
appoint  such  next  friend  upon  the  written 
application  of  a  reputable  disinterested  per- 
son closely  connected  with  such  infant;  but 
if  such  person  will  not  apply,  then  upon  the 
like  application  of  some  reputable  citizen,  and 
the  court  shall  make  sucli  appointment  only 
after  due  inquiry  as  to  the  fitness  of  the  per- 
son to  be  appointed. 

Young  V.  Young,  91  N.  C.  860. 

17.  Guardian  ad  Litem — Eou>  Appoint- 
ed. All  motions  for  a  guardian  ad  litem 
shall  be  made  in  writing,  and  the  court  shall 
appoint  such  guardian  only  after  due  inquiry 
as  to  the  fitness  of  the  person  to  be  appoint- 
ed, and  such  guardian  must  file  an  answer  in 
every  case. 

Moore  v.  Gidney,  75  N.  C.  84. 

18.  Oases  Put  at  Foot  of  Docket.  All 
civil  actions  that  have  been  at  issue  for  two 
years,  and  that  may  be  continued,  by  consent, 
at  any  term,  will  be  placed  at  the  end  of  the 
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docket  for  the  next  term  tn  their  relative  or- 
der upon  the  docket.  When  the  continuance 
shall  be  ordered,  and  when  a  civil  action 
'shall  be  continued,  on  motion  of  one  of  the 
parties  the  court  may,  in  its  discretion,  order 
that  such  action  be  placed  at  the  end  of  the 
docket,  as  if  continued  by  consent. 

19.  When  Opinion  is  Certified.  "When 
the  opinion  of  the  supreme  court  in  any 
cause  which  has  been  appealed  to  that  court 
has  been  certified  to  the  superior  court,  such 
cause  shall  stand  on  docket  in  its  regular 
order  at  the  first  term  after  receipt  of  the 
opinion  for  judgment  or  trial,  as  the  case 
may  be,  except  in  criminal  actions  in  which 
the  judgment  has  been  affirmed. 

Acta  1887,  c.  193,  $  8. 

20.  Calendar.  When  a  calendar  of  civil 
actions  shall  be  made  under  the  supervision 
of  the  court,  or  by  a  committee  of  attorneys 
under  the  order  of  the  court,  or  by  consent 
of  the  court,  unless  cause  be  shown  to  the 
contrary,  all  actions  continued  by  consent, 
and  numbered  on  the  docket  between  the 
first  and  last  numbers  placed  upon  the  calen- 
dar, will  be  placed  at  the  end  of  the  docket 
for  the  next  term,  as  if  continued  by  consent, 
if  such  actions  have  been  at  issue  for  two 
years., 

21.  Cases  Set  for  a  Day  Certain.  Nei- 
ther civil  nor  criminal  actions  will  be  set  for 
trial  on  a  day  certain,  or  not  be  called  for 
trial  before  a  day  certain  unless  by  order  of 
the  court;  and  if  the  other  business  of  the 
term  shall  have  been  disposed  of  before  the 
day  for  which  a  civil  action  is  set,  the  court 
will  not  be  kept  open  for  the  trial  of  such' 
action  except  for  some  special  reason  appar- 
ent to  the  judge,  but  this  rule  will  not  ap- 
ply when  a  calendar.  Has  been  adopted  by  the 
court. 

22.  Calendar  under  Control  of  Court. 
The  court  will  reserve  the  right  to  determine 
whether  it  is  necessary  to  make  a  calendar, 
and,  also,  for  the  dispatch  of  business,  to 
make  orders  as  to  the  disposition  of  causes 
placed  upon  the  calendar,  and  not  reached  on 
the  day  for  which  they  may  be  set. 

28.  Non-Jury  Cases.  When  a  calendar 
shall  be  made,  all  actions  that  do  not  require 
the  intervention  of  a  jury,  together  with 
motions  for  interlocutory  orders,  will  be 
placed  on  the  motion  docket,  and  the  judge 
will  exercise  the  right  to  call  the  motion  docket 
at  any  time  after  the  calendar  shall  be  taken 
up. 

24.  Appeals  from  Justices  of  the  Peace. 
Appeals  from  justices  of  the  peace  in  civil 


actions  will  not  be  called  for  trial  unless  the 
returns  of  such  appeals  have  been  docketed 
ten  days  previous  to  the  term,  but  appeala 
docketed  less  than  ten  days  before  the  term 
may  be  tried  by  consent  of  parties. 

25.  On  Consent  Continuance — Judgment 
for  Costs.  When  civil  actions  shall  be  con- 
tinued by  consent  of  parties,  the  court  will, 
upon  suggestion  that  the  charges  of  witnesses 
and  fees  of  officers  have  not  been,  paid,  ad- 
judge that  the  parties  to  ttie  action  pay  re- 
spectively their  own  costs,  subject  to  the  right 
of  the  prevailing  party  to  have  such  costs 
taxed  in  the  final  judgment. 

26.  Time  to  File  Pleadings— Sow  Com- 
puted, When  time  to.  file  pleadings  is  al- 
lowed, it  shall  be  computed  from  the  expira- 
tion of  the  term  as  fixed  by  law. 

27.  Counsel  not  Sent  For.  Except  for 
some  nnusual  reason,  connected  with  the 
business  of  the  court,  attorneys  will  not  be 
sent  for  when  their  cases  are  called  in  their 
regular  order. 

28.  Criminal  Dockets.  Clerks  of  the  courts 
will  be  required,  upon  the  criminal  dockets 
prepared  for  the  court  and  solicilor.  to  state 
and  number  the  criminal  business  of  the  court 
in  the  following  order:  First,  all  criminal 
cases  at  issue;  second,  all  warrants  upon 
which  parties  have  been  held  to  answer  at 
the  term;  third,  all  presentments  made  at 
preceding  terms  undisposed  of;  fourth,  all 
cases  wherein  judgments  nisi  have  been  en- 
tered at  the  preceding  term  against  defend- 
ants and  their  sureties,  and  against  default- 
ing jurors  or  witnesses  in  behalf  of  tbestate. 

29.  CirM  and  Criminal  Dockets—What  to 
Contain.  Clerks  will  also  be  required  upon 
both  civil  and  criminal  dockets  to  bring  for- 
ward and  enter  in  different  columns  of  suf- 
ficient space,  in  each  case— First,  the  names 
of  the  parties;  second,  the  natui-e  of  the  ac- 
tion; third,  a  summary  history  of  the  case, 
including  the  date  of  issuance  of  process, 
pleadings  filed,  and  a  brief  note  of  all' pro- 
ceedings and  orders  therein;  fourth,  a  blank 
space  for  the  entries  of  the  term. 

80.  Books.  The  clerks  of  the  superior 
courts  shall  be  chargeable  with  the  care  and 
preservation  of  the  volumes  of  reports,  and 
sliali  report  at  each  term  to  the  presiding 
judge  whether  any  and  what  volumes  have 
been  lost  or  damaged  since  the  lasli  preceding 
term. 

Revised  and  adopted  by  the  justices  of  the 
supreme  court,  at  fall  term,  1889,  by  virtue 
of  Code,  g  961. 

Barnes  v.  Baston,  93  N.  0. 116, 8  S.  E.  Bep.  TH. 
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OnrTKRDINOKB  T.  FoBD  et  al. 

(Suvnmt  Court  ufApmmlt  of  ViirgMUi.    Nor. 
Amuir— VnfAi.  Obdxs— Rbcobi>— Rbtukn  ix  At- 

TAOHKBNT. 

1.  Where  in  attachment  an  order  is  entered 
■d]ndging  the  rights  of  the  parties,  bnt  after- 
wwds  intervening  creditors  file  petitions,  and 
defendant  moves  to  quash  the  attachment,  the 
order  entered  on  the  motion  to  quash  is  the  final 
order,  and  not  the  one  first  entered. 

8.  A  return  in  attachment  which  fails  to  state 
that  the  property  levied  on  is  the  property  of  de- 
fendant 18  fatally  defective,  and  the  attachment 
void. 

8.  The  certificate  of  the  clerk  that  a  certain 
paper  was  among  the  papers  of  the  case  does  not 
make  it  a  part  oX  the  record  on  appeal,  it  not  ap- 
pearing to  have  been  used  in  evidence  on  the 
triaU 

Error  to  corporation  court  ot  Lyncb- 
barg. 

Joa.  Cbrtsttan  and  Joba  M.  Payne,  for 
plaintins  In  error.  A.  H.  Burrougbs  and 
KIrkpattick  &  Blackford,  for  defendant  in 
error. 

HiNTON,  J.  On  the  22d  day  of  Augast, 
1887,  the  plaintiffs  J.  A.  Ford  and  W.  F, 
MatthewH  obtained  from  a  instice  of  the 
peace  an  uctuchment  for  rent  to  become 
due,  upon  n  complaint  stating  that  "H.  J. 
OffterUlnRer  Intends  to  remove,  is  remov- 
iuKi  and  has  removed  his  effects  from  the 
leased  tenement  aforesaid,"  etc.  This  at- 
tachment was  returned  on  the  same  day, 
"Executed  •  •  •  by  levying  on  the  fol- 
lowing property,  to-wlt. "  Here  follows  a 
long  list  of  articles  described  byname,  and 
then:  "The  lease  of  the  said  building  for 
12  months,  hotel  and  bar-room  license  for 
the  city,  year  of  1887. "  On  the  3d  day  of 
September,  the  corporation  court  of  the 
city  of  Lynchburg  entered  an  order  ad- 
judging that  the  plaintiffs  were  entitled 
to  the  sum  of  $1,100,  payable  in  Install- 
ments as  mentioned  therein,  and  their 
costs.  On  the  6th  day  of  the  same  month, 
another  order  was  entered,  directing  a 
sale  of  all  the  attached  property,  on  credit 
as  to  the  Ieaee,and  forcash  as  to  theother 
property.  At  the  same  time,  Coblins  & 
Co.,  Judgment  creditors  of  Offterdlnger, 
filed  their  petition,  claiming  that  the  plain- 
tiffs had  never  levied  on  the  lease,  and  had 
no  lien  thereon,  and  that  they  had  a  lien 
on  said  lease  by  virtue  of  their  execution 
tasned  upon  their  judgment  on  the5th  Sep- 
T.128.K.no.l — 1 


tember,  1887.  On  the  9tb  day  of  Septem- 
ber, 1887,  John  M.  Payne  filed  his  petition 
disputing  the  validity  of  the  plaintiffs'  at- 
tachment, and  claiming  the  property  at- 
tached as  trustee  under  a  deed  of  trust 
from  Offterdinger  and  wife  to  him,  execut- 
ed on  the  24th  August  J885.  On  the  8tb 
day  of  October,  1887,  R.  G.  H.  Kean,  city 
attorney  for  the  city  of  Lynchburg,  filed 
the  petition  of  the  city,  asking  that  cer- 
tain taxes  be  allowed  out  of  the  proceeds 
of  the  sale  of  the  proi)erty.  On  the  30tb 
September,  1887,  the  defendant  Offterding- 
er moved,  the  court  to  quash  the  attach- 
ment, but  no  notice  seems  to  have  been 
taken  of  this  motion  until  the  12th  of 
December,  1887,  when  it  was  quashed,  and 
the  right  to  the  proceeds  of  the  sale  of  the 
property  being  determined  by  a  Jury  in 
favor  of  P^ord  and  Matth'ews,  the  court 
entered  an  order  directing  the  same  to  be 

Said  over  to  them,  except  the  excess  of 
176.38,  which  It  directed  should  be  paid 
over  to  Coblins  &  Co.  From  this  last- 
mentioned  Judgment  and  order  Payne, 
trustee,  took  tills  writ  of  error. 

In  his  petition  two  errors  are  assigned : 
(1)  That  the  attachment  Is  void  because 
the  return  does  not  state  that  the  proper 
ty  levied  on  was  the  property  of  the  de- 
fendant. (2)  Because  the  levy  was  made, 
as  shown  by  the  return,  on  one  year  of  a 
five-years  lease.  The  defendants  in  error, 
however,  insist  that  these  objections,  if 
there  be  anything  In  them,  cannot  now 
avail,  for  the  reason  that  the  appeal  was 
not  taken  in  time.  They  say  that  the  or- 
der of  September  3d  finally  determined  the 
righto  of  the  defendants,  and  that,  as  the 
writ  of  error  In  this  case  was  not  allowed 
until  the  4th  December,  1888,  more  thnn  12 
months  had  elapsed  before  It  was  obtained. 
In  this  suggestion  we  do  not  concur;  for, 
no  matter  what  might  be  the  effect  of  that 
order  standing  by  itself  It  is  plain  that  In 
this  case,  as  the  petitions  subsequently 
filed  brought  In  question  the  propriety  oi 
that  decree,  and  might  have  resulted  in 
overturning  it,  It  cannot  have  that  effect. 
We  therefore  conclude  that  the  order  oi 
December,  1887,  Is  the  final  order  in  the 
case,  and  that  the  writ  of  error  was  al- 
lowed In  time.  We  also  think  that  the 
first  assignment  of  error  made  by  the  de- 
fendant Is  valid,  for  the  reason  assigned 
by  him,  namely,  because  the  return  does 
not  show  that  the  property  levied  on  was 
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the  property  of  the  defendant.  That  this 
was  neceHaary  was  decided  by  this  court 
aa  far  back  as  the  year  1827,  in  the  case  of 
Clay  ▼.  Nellson,  5  Rand.  (Va.)  596,  and  the 
same  doctrine  has  been  Bince  announced  in 
the  caHe  of  Hubertaon  r.  Hoge,  VS  Va.  124, 
1  8.  E.  Rep. 6K7.  See,  also.  Wade,  Attachm. 
$144.  But  the  court  Is  also  of  opinion 
that,  as  U  nowhere  appears  from  the  rec- 
ord that  the  leuse  held  by  the  said  Offter- 
diu^er  was  for  a  term  of  five  years,  the 
second  assi^nrnent  of  error  cannot  be  con- 
sidered, it  is  true  that  the  clerk  certifies 
that  a  certain  paper  purporting  to  be  a 
copy  of  a  lease  for  Ave  years  was  found 
among  the  papersin  the  cause,  but,  as  has 
often  been  decided,  the  certificate  of  the 
clerk  cannot  make  this  paper  a  part  of 
the  record. and, as  it  does  not  appear  any- 
where in  the  record  to  have  been  relied  on, 
ItcHnnotbe  treated  as  a  part  of  the  rec-. 
ord.  White  v.  Toncray,  9  Leigh,  347; 
Cunningham  v.  MltcheU,  4  Rand.  (Va.) 
189;  Improvement  Co.  v.  Kam,  80  Va.  589. 
But  for  the  reasons  before  stated,  the  Judg- 
ment complained  of  must  be  reversed  and 
annulled,  and  the  attachment  and  the  re- 
turn of  the  officer  levying  the  attachment  in 
4ald  proceedings  must  be  qaasbed. 
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Conrad's  Adm'b  t.  EFrmoEB's  Ex's. 
(Supreme  Court  oj  Appeaia  <ff  Viirgtnia.) 

CoTXNAKTS— Eviction — RBCovsxr  ntoH  Grantor 

— VXLDB  OF  L.UID. 

1.  A  vendee  who  purchases  with  notioe  of  the 
Infirmity  of  his  title,  and  puts  improvements  on 
the  land  which  he  conveys  at  an  advanced  price, 
can,  when  evicted  fi-om  5-16  of  the  land,  recover 
from  his  vendor  5-16  of  the  price  be  paid,  while 
he  must  pay  his  grantee  6-10  of  the  advanced 
price  he  received. 

3.  Where  a  grantor  is  called  upon  to  defend 
the  title,  and  Immediately  employs  competent 
counsel  to  do  so,  the  grantee  cannot,  when  evict- 
ed, recover  from  him  counsel  fees  as  well  as  the 
value  of  the  land. 

E.  S.  Conrad,  for  appellant.  W.  B.  Comp- 
toij,  G.  G.  Grattan,  and  SIpe  &  Harria,  for 
appellee. 

Lact,  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Rockingham  county, 
rendered  on  the  19th  day  of  April,  1889, 
and  Is  a  controversy  between  the  parties 
In  the  suit  of  Efflnger  v.  Hall,  in  the  said 
court,  which  was  considered  In  this  court 
in  1885,  and  decided  at  the  November  term 
thereof  of  that  year,  and  Is  reported  in 
Rl  Va.  94.  By  reference  to  that  case,  it  will 
be  seen  that  one  James  Hall  of  Harrison- 
burg, Va.,  by  will  prubated  In  March,  1835, 
devised  certain  real  estate  to  his  wife,  for 
life,  and,  at  her  death,  to  be  sold,  and  the 
proceeds  divided  as  stated.  The  widow 
married,  and  she  and  her  husband  con- 
veyed the  life-estate  to  purchasers  named 
In  the  record,  and  subsequently  some  of 
the  parties  entitled  to  the  proceeds  of  the 
sale  of  the  said  lands,  upon  the  execution 
of  the  will,  after  the  termination  of  the 
Mfe-estate  conveyed  their  Interests;  and 
tbe  purchasers  thus  acquired  11-16  of  the 
said  proceeds.  In  1850,  the  purchaser 
conveyed  some  15  acres,  situated  in  the 
town  of  Harrisonburg,  to  the  appellee's 
testator,  M.  H.  Effinger,  which  were  di- 


vided into  town  lots  and  built  npon  by 
subsequent  purchasers,  among  them  the 
appellant's  intestate.  The  life-estate  ter- 
minated in  1879  by  the  death  of  tbe  wife  of 
James  Hall,  who  had  become  Mrs.  Don- 
dale.  Whereupon,  certain  claimants  under 
the  win  of  James  Hall  who  had  not  part- 
ed with  their  interests  in  the  proceeds  of 
the  sales  of  these  lands  devised  by  the  will 
to  be  sold,  filed  their  bill  against  Effinger 
and  the  various  persons  in  possession  of 
said  land  under  deeds  from  Liggett,  tbe 
purchaser  of  tbe  other  interests,  asking 
that  the  will  be  construed,  that  tbe 
land  be  sold,  and  that  the  proceeds  be  dis- 
tributed. In  that  suit,  the  circuit  court 
decided  that  tbe  complainants  were  enti- 
tled to  5-16  of  the  lands  witbont  compen- 
sating the  defendants,  for  the  Improve- 
ments the  latter  had  i)ut  upon  them,  and 
directed  the  lands  to  be  sold.  Upon  ap- 
peal here  by  the  defendants  In  that  salt, 
the  decree  of  the  circuit  court  was  affirmed. 
The  controversy  on  this  appeal  is  as  fol- 
io ws  :  The  property  abont  which  this  dis- 
pute Is,  which  is  a  part  of  the  above-men- 
tioned lands  of  James  Hall,  deceased,  was 
conveyed  August  19, 1862,  by  Smith,  com- 
missioner, to  Wm.  A.  Conrad,  in  consid- 
eration of  the  sum  of  $8,800.  On  Septem- 
ber 26,  1862,  Conrad  conveyed  to  John  T. 
Harris  with  general  warranty.  Under 
the  decree  of  this  court  of  November,  1885, 
above  referred  to,  the  "property  was  sold 
to  Harris  at  $4,500,  on  the  24th  day  of 
June,  1886.  This  sale  was  confirmed  by 
the  court,  and  the  cause  was  referred  to  a 
commissioner,  with  instructions  to  ascer- 
tain the  rights  and  liabilities  among 
themuelves  of  the  defendants.  The  com- 
missioner reported  the  right  of  recovery  ol 
those  claiming  underthewarranty  of  Effin- 
ger, deceased,  to  be  6-16  of  the.purthaso 
price  paid  said  Efflnger,  with  Interest 
from  the  date  of  eviction  and  the  costs 
incurred  in  defending  the  title.  Concern- 
ing this  rule  as  to  the  measure  of  dam- 
ages, there  appears  to  be  no  dispute. 
The  statement  of  Judge  Richardson  In 
Clk-k  V.  Green,  77  Va.  835,  from  Threlk- 
eld  V.  FItzhugh,  2  Leigh,  451,  "that  the 
purchaser  upon  eviction  in  a  case  like 
this,  Is  only  entitled  to  the  purchase  price 
paid  with  interest  from  the  date  of  evic- 
tion and  costs, "  is  conceded  on  both  sides. 
But  the  circuit  court  baring  confirmed 
the  commissioner's  report,  the  appellant 
appeals  to  this  court,  and  assigns  as  error 
the  decision  of  the  court  that  there  was, 
in  the  said  suit  of  Efflnger  v.  Hall,  an  evic- 
tion as  to  5-16  only,  of  the  property  sold, 
claiming  that  there  was  a  total  eviction 
as  to  Harris,  and  that  he  (Conrad)  was 
therefore  entitled  to  recover  of  Efflnger  the 
whole  amount  of  his  purchase  money. 
There  was  a  technical  eviction  of  the  whole 
property,  but  the  value  of  11-16  was  not 
lost,  but  retained,  and  the  actual  loss  was 
only  5-16  of  the  property,  and  to  this  the 
recovery  is  limited  under  the  terms  of  the 
rule  above  stated.  The  commissioner 
fl.Ted  (and  thecourt  approved)  the  liability 
of  Efflnger  to  Conrad  at  6-16  of  the  pur- 
chase price  paid  by  him  tn  Efflnger  at  date 
of  eviction,  and  the  liability  of  Conrad  to 
Harris,  his  vendee,  was  fixed  npon  the 
same  principle,  but,  as  the  lot  was  expen- 
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rively  Improved  when  Harris  purchased, 
baring  been  bailt  upon  by  Conrad,  the 
price  paid  was  f4,500,  by  Harris  to  Con- 
rad, whereas  Conrad  biinsht  the  unim- 
proved property  at  fl,S74;  the  commis- 
sioner taking  as  his  basis  the  purchase  price 
stated  in  the  deed,  in  each  case. 

The  appellant  claims  that  he  shonld  be 
accorded  a  fee  of  f  50  as  an  attorney's  fee 
lor  defending  the  title  EfiSnger  sold,  which 
should  be  paid  by  Efflnger;  bat  this  claim 
the  court  disallowed  upon  the  ground 
that,  when  called  upon  by  Conrad  to  de- 
fend the  title,  be  promptly  employed  and 
paid  a  competent  attorney  to  do  this,  and 
sbonld  not  therefore  be  required  to  pay 
any  other  attorney.  The  effect  of  the 
court's  decision  in  this  case  is  to  ap- 
ply the  rule  of  compensation  as  stated 
from  Click  v.  Green,  supta,  to  each  of  the 
purchasers,  Conrad  and  Harris,  Conrad 
being  compensated  upon  the  basis  of  &-16 
of  $1,874,  and  Harris  upon  the  basis  of 
f4,n00.  Conrad  claims  that  he  should  re- 
cover of  Eflinger  all  that  Harris  recovered 
of  him,  but,  under  the  decision  in  Hall  v. 
EflSnger,  supra,  he  was  held  to  have  pur- 
chased with  notice  of  the  infirmity  of  his 
title,  and  so  he  cannot  have  his  recovery 
based  upon  lmpro\ement8  made  by  him, 
and  is  held  to  the  basis  of  his  purchase 
money,  etc.  The  same  rule  has  been  ap- 
plied to  Harris,  but  it  affects  blra  different- 
ly because  he  did  not  erect  the  valuable 
improvements,  but  purchased  them. 
Therefore  the  amount  of  his  purchase 
money  exceeding  that  of  Conrad,  his  re- 
covery exceeds  Conrad's.  And  the  decn^e 
of  the  circuit  court  upon  that  question  is 
correct,  and  not  erroneous.  As  to  the  fee 
claimed,  it  was  rightly  rejected,  as  Efiinger 
bad  employed  and  paid  competentcouDHel. 
npon  the  whole  case  we  are  of  opinion  to 
affirm  the  decree  of  the  circuit  court  ap- 
pealed from. 

(33  S.  C.  436)  """"■ 

MowBT  et  at.  v.  Crocker  et  al. 

{Supreme  Court  of  South  CaroUna.    Oct  20, 
1890.) 

MOBTOASRB — LnN— RCCORDINO. 

Under  Oen.  Bt  B.  C.  {  1776,  making  a 
watfTtga^  recorded  after  40  days  from  its  execu- 
tion a  lien  as  against  subsequent  creditors  from 
the  date  of  its  record  only,  a  mortgage  recorded 
after  such  time,  and  after  the  mortgagee  has  no- 
tice of  other  mortgages  given  to  secure  debts 
■rising  after  that  for  which  bis  mortgage  was 
given,  is  subordinate  to  sacb  other  mortgages. 

Appeal  from  common  pleas  circuit  court 
ofUnion  county;  J.  H.  Hudson,  Judge. 

D.  A.  TowBsend,  for  appellant  William 
Jetferies.  WUUam  Monro,  for  respond- 
ents. 

MclTBB,  J.  The  questions  presented  by 
fbls  appeal  are  as  to  the  priorities  of  certain 
alleged  liens  on  a  certain  tract  of  land  in 
Union  county.  They  grow  out  of  the  fol- 
lowing facts:  On  the  24th  of  August,  18^(0, 
the  ddlendant  Crocker  executed  a  mort. 
gage,  covering  the)  real  estate  in  question, 
to  one  L.  D.  Mowry,  who  subsequently 
assigned  the  same  to  the  plaintiffs.  This 
mortgage  was  dnb'  recorded  in  the  prop. 
er  ofllce  .on  >the  day  of  its  date,  and  the 
proceeds  of   the  sale  of    the  mortgaged 


premises  have  proved  insufflcient  to  pay 
the  amount  due  on  said  mortgage.  The 
defendant  William  Jones  claimed  to  hold 
a  flret  lien  on  said  tract  of  land  by  virtue 
of  a  paper  of  which  the  following  is  a  copy: 
"The  state  of  South  Carolina, Union  coun- 
Igr.  Know  all  men  by  these  presents  that 
I,  ^7illlam  Crocker,  of  the  state  and  coun- 
ty aforesaid,  for  and  In  consideration  of 
the  sum  of  five  hundred  dollars  to  me  in 
hand  paid  by  Wm.  Jones,  of  tlie  state  and 
county  aforesaid,  and  to  secure  to  the 
said  William  Jones  the  |>ayment  of  the 
said  sum  of  flvebundred  dollars,  with  thein- 
terest  at  ten  per  cent,  from  date,  I  hereby 
mortgage  to  the  said  Wm.  J  ones,  his  heirs 
and  assigns,  my  home  tract  of  land,  lying 
•  •  •,  containing  two  hundred  and 
seventy-two  acres,  more  or  less ;  and  it  is 
agreed  by  the  said  parties  that  this  mort- 
gage is  due  on  the  first  day  of  November 
next.  Witness  my  hand  and  seal  this  the 
flrstdayofMay.A.D.  1877.  [Signed]  Will- 
lAM  Crocker.  [Seal.]  Test:  Rhodt  Orr." 
To  this  paper  was  appended  the  affidavit 
of  the  subscribing  witness,  Rhody  Orr, 
that "  she  saw  William  Crocker  sign  the 
within  mortgage,"  and  the  same  was  re- 
corded in  the  office  of  the  register  of  mesne 
conveyances  on  the  7th  of  May,  1877.  The 
defendant  William  Jefferiee  likewlseclatms 
a  first  Hen  on  said  tract  of  land  by  virtue 
of  a  paper  of  which  the  following  is  a 
copy:  "f432  88/100.  One  day  after  date  1 
promise  to  pay  William  Jefferies,  or  or- 
der, four  hundred  and  thirty-two  88/100 
dollars,  with  annual  interest  at  10  percent, 
from  January  Ist,  1879,  according  to  note 
given  to  him  in  May,  1875,  for  cash  ad- 
vanced, which  note  is  lost,  and  this  one  Is 
hereby  given  instead.  The  cash  advanced 
was  for  the  payment  of  a  balance  due  to 
the  land  whereon  I  now  live,  and  said 
land  stands  for  thesaid  claim  and  interest 
thereon  until  paid  for.  The  said  lout  note 
is  hereby  acknowledged  1o  liare  been  a 
prior  Hen  on  said  land  to  all  other  liens  or 
mortgages  on  said  place,'Und  this  note 
shall  till,  to  all  intents  and  purposes,  the 
place  of  the  lost  one.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal.  May 
19th,  1881.  [Signed]  William  Crocker. 
[Seal.]  Signed  in  presence  of  us:  W.  B.  Mc- 
KiNNKY.  W.  H.  Crocker.  "  This  paper  was 
recorded  in  the  office  of  register  of  mesne 
conveyances  on  the  24th  of  August,  1881.  In 
the  further  consideration  of  this  case,  these 
two  papers,  though  certainly  hot  formal 
mortgages,  and  not  entitled,  strictly 
speaking,  to  be  so  styled,  yet,  lor  conven- 
ience, will  be  so  designated.  The  testi- 
mony was  taken  and  reported  tothecourt 
by  the  master,  and  is  all  set  out  in  the 
case,  but,  as  we  do  not  understand  that 
the  exceptions  of  appellant  raise  any  ques- 
tion of  fact,  no  statement  of  the  testimony 
is  necessary.  It  will  be  sufficient  to  say 
that,  while  there  was  some  conflict  In  the 
testimony  as  to  whether  the  attorney  of  L. 
D.  Mowry  had  any  actual  notice  of  the 
Jones  mortgage  (there  being  no  pretense 
that  Mowry  himself  had  any  such  notice) 
before  the  Mowry  mortgage  was  taken, 
there  does  not  seem  to  be  any  dispute  as 
to  the  fact  that  snch'  attorney  had  seen 
the  record  of  the  Jones  mortgage  on  the 
books  of  the  office  of  register  of  mesnecon- 
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veyancefl.  There  vrae  also  some  conflict 
of  testimony  as  to  whetlier  Jetferieu  had 
notice  nf  the  Jones  iDortgaise  at  the  time 
be  ttiok  his  mortgage  of  the  19th  of  May, 
1881;  but  he  admits  in  his  testimony  he 
learned  of  it  between  that  date  and  the 
24th  of  Aagust,  1881,  when  he  had  his 
mortgage  recorded,  and  that  informatibn 
was  what  induced   him   to  put  his  mort- 

fag^e  on  i-ecord.  There  was  no  testimony, 
owever,  that  any  of  the  other  parties 
had  any  notice  of  any  Icind  of  the  alleged 
lost  note,  constituting  a  lien,  in  favor  of 
Jefferies,  to  renew  which  the  paper  of  19th 
of  May,  1881,  copied  above,  was  claimed 
to  have  been  given  until  after  that  paper 
was  recorded  on  the  24th  of  August,  1881. 
The  circuit  Judge  found,  as  matter  of  fact, 
"that  Mowry  did  not  have  actual  notice 
of  the  existence  of  Jones'  mortgage,  or 
rather  of  this  paper;  but,  if  Mowry  bad 
actnal  notice  of  the  paper,  nevertheless  his 
mortgage  will  have  priority. "  He  further 
found  that  neither  Mowry  nor  Jones  had 
any  notice  of  the  Jefferies  mortgage,  which 
was  taken  and  recorded  subsequently  to 
theirs,  and  he  held  that  both  the  Mowry 
mortgage  and  the  Jones  mortgage,  had 
priority  over  that  of  Jefferies.  He,  there- 
fore, tendered  Judgment  that  the  proceeds 
of  the  sale  of  the  mortgaged  premises  be 
applied  first  to  the  Mowry  mortgage, 
and,  if  there  be  any  remainder  after  such 
application,  then  to  the  Jones  mortgage, 
and  next  to  the  Jefferies  mortgage.  From 
this  Judgment  the  defendant  Jefferies  alone 
appeals,  upon  the  following  grounds: 
"(1)  For  that  his  honor  erred  in  finding 
that  the  Mowry  mortgage  had  priority 
over  the  Jefferies  mortgage.  (2)  For  that 
bis  honor  erred  in  finding  that  the  Jones 
mortgage  had  priority  over  the  Jefferies 
mortgage.  [The  third  and  fourth  grounds 
raise  the  same  questions  in  different  forms.] 
(6)  For  that  his  honor  erred  In  rendering 
Judgment  against  Jefferies  for  costs,  and 
especially  for  costs  accrued  after  the  sale. " 
It  Is  perfectly  clear  that,  as  between  the 
Mowry  mortgage  and  the  Jefferies  mort- 
gage, the  former  wonld  be  entitled  to  pref- 
erence, for  It  was  first  taken,  and  was 
.  duly  recorded  before  the  Jefferies  morN 
gage,  and  there  is  no  evidence  whatever 
that  Mowry  at  the  time  he  took  his  mort- 
gage  had  any  notice,  of  any  kind,  of  the 
alleged  lost  note,  claimed  to  constitute  a 
lien  In  favor  of  Jefferies  arising  as  far  back 
as  1876,  according  to  the  termti  of  the 
paper,  or  1878,  according  to  the  testimony, 
so  that  there  can  be  no  doubt  that,  as  be- 
tween these  two  papers,  standing  alone, ' 
Mowry  would  have  priority.  The  appel- 
lant, however,  claims  to  work  out  priority 
for  Jefferies  in  this  way:  That,  Mowry 
having  had  actual  notice  of  the  Jones 
mortgage,  the  latter  thereby  acquired 
priority  over  the  former;  and  that,  the 
Jefferies  mortgage  having  been  duly  re- 
corded before  the  Jones  mortgage  was  le- 
gally recorded.  It  thereby  acquired  prior- 
ity  over  the  Jones  mortgage,  and  as  a 
consequence  over  the  Mowry  mortgage, 
which  had  become  subject  to  the  Jone<i 
mortgage,  by  reason  of  the  fact  that 
Mowry  had  actual  notice  of  it.  There  are 
several  objections  fatal  to  this  view:  (1) 
The  clrcnit  Judge  has  found  as  matter  of 


fact  that  Mowry  did  not  have  actnal  no- 
tice of  the  Jones  mortgage,  and  there  fs 
no  exception  to  this  finding  of  fact ;  and, 
more  than  this,  Jones,  having  abandoned 
his  appeal,  has  acquiesced  in  the  judgment 
ascerlaining  this  fact,  and  subordinating 
his  lieu  to  that  of  Mowry.  (2)  The  circuit 
judge  has,  in  effect,  found  as  matter  of  fact 
that  Jefferies  had  notice  of  the  Jones 
mortgage  when  he  took  his  lieu  of  the  19th 
of  May,  1881.  (3)  Even  if  Jefferies  did  not 
have  such  notice,  yet,  his  mortgage  not 
having  been  recorded  within  40  days, — ^the 
time  prescribed  by  law  for  that  purpose,— 
it  could  only  take  eSect  as  a  lien  against 
subsequent  creditors  from  the  date  of  its 
recording,— 24th  August,  1881.  Gen.  St. 
$1776:  King  y.  Fraser.  23  S.  C.  643.  And 
he  admits  in  his  testimony  that  he  had  no- 
tice of  the  Jones  mortgage  before  that 
date,  and  that  such  notice  was  what 
prompted  him  to  put  bis  mortgage  on  rec- 
ord. Now,  ag  both  Mowry  and  Jones 
were  subsequent  creditors  of  Crocker,  the 
debt  of  the  former  having  arisen  in  1880, 
and  the  latter  in  1877,  and  the  debt  of 
Jefferies  having  arisen  at  least  as  far  back 
as  1876,  if  not  1873,  it  Is  quite  clear,  under 
the  authorities  Just  cited,  that  the  lien  ac- 
quired by  Jefferies  nnder  the  paper  set  np 
by  him  as  such  could  acquire  no  validity 
as  against  such  creditors  until  It  was  :*<«- 
corded,  24th  August,  1881:  and,  as  he  him 
self  admits  that  be  then  had  actual  notice 
of  the  Jones  mortgage,  and  constructive 
notice,  arising  from  the  record,  of  the 
Mowry  mortgage,  his  Uuu  must  be  regard- 
ed as  Buborditiate  to  both  of  those  mort- 
gages. As  is  said  by  Mr.  Justice  McOow- 
AN,  in  King  v.  Fraser,  supra,  in  speaking 
of  the  effect  of  the  provision  In  section 
1776,  giving  to  a  mortgage  recorded  after 
the  expiration  of  the  time  allowed  for 
that  purpose  a  lien  from  the  date  at  which 
it  is  recorded :  "So  far  as  other  creditors 
are  concerned.  It  wonld  seem  to  be  the 
same  in  effect  as  the  giving  a  new  mort- 
gage, or  changing  the  date  of  the  old  one 
on  [to]  that  day."  This  being  so,  the 
present  case  may  be  considered  as  if  Jeffe- 
ries had  taken  his  mortgage  on  the  24th 
of  August,  1881 ;  and,  as  he  then  unques- 
tionably had  notice  both  of  the  Jones  and 
the  Mowry  mortgages,  his  lien  would  un- 
doubtedly be  subordinate  to  theirs.  This 
view  is  absolutely  conclusive;  for,  even  if 
It  could  be  held,  as  contended  for  by  ap- 
pellant, that  Mowry  had  actual  notice  of 
the  Jones  mortgage,  by  reason  of  the  un- 
disputed fact  that  his  attorney  saw  It 
spread  upon  the  records,  and  that  the 
judge  erred  in  holding,  as  matter  of  law, 
otherwise,  yet  while  this  might  benefl' 
Jones,  if  he  were  in  a  position  to  claim 
such  benefit,  we  do  not  see  how  it  would 
avail  Jefferies;  who,  as  we  have  seen, 
never  acquired  any  lien  as  against  either 
Jones  or  Mowry,  subsequent  creditors, 
until  the  24th  of  August,  1881,  when  Jeffe- 
ries had  notice  both  of  the  Jones  and  the 
Mowry  mortgages.  We  do  not,  however, 
wish  to  be  understood  as  deciding  that 
the  fact  that  a  mortgagee  has  seen  upon 
the  records  an  informal  and  defective  pa- 
per, which  at  most  amounts  only  to  an 
equitable  mortgage,  and  which  was  im- 
properly recorded,  la  sufficient  to  affect 
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him  with  actual  notice.  Upon  that  ques- 
tion there  seems  to  be  a  conflict  of  author- 
ity; and,  {18  it  does  not,  under  the  view 
which  we  talie  of  this  case,  properly  arise, 
we  do  not  propose  to  decide  it  now.  It 
seems  to  us,  therefore,  that  there  was  no 
error  on  the  part  of  the  circuit  Judge  in 
holdiuK  that  the  plaintiffs  were  entitled  to 
priority  over  appellant.  Theflfthground, 
in  relation  to  coats,  cannot  be  sustained, 
under  the  well-settled  rule  that  in  cases  of 
this  kind  questions  of  costs  are  matters 
addressied  to  the  discretion  of  the  circuit 
court,  with  which  this  court  rarely  inter- 
feres; and  in  this  case  we  see  no  ground 
for  interferinK.  The  Judgment  of  this 
court  is  that  the  Judgment  uf  the  circuit 
court  be  afiSrmed. 

Simpson,  C.  J.,  and  McOowam,  J.,  con- 
cur. 

(S3  S.  C.  MS) 

Ex  parte  White. 

Jn  re  Peeples'  Estate. 

(Supreme  Court  of  South  CamUna.    Oct.  SO, 
1880.) 

AtrmAis  VBOM  Fbobati  Cookts— Pkaotiob— 

AjTBAULBUi  ORDEBS. 

1.  Const  8.  C.  art  4,  t  16,  gives  thecironit 
eonrt  "appellate  lurisdiotion  in  all  suoh  oases  as 
may  De  provided  by  law. "  Code  B.  C.  {  66,  pro- 
vides that  "the  circuit  court  shall  have  appellate 
lorisdiction  of  all  matters  originally  witmn  the 
jnrisdiction  of  the  probate  court, "  and  section  60 
provides  that  "such  court  shall  proceed  to  the 
trial  and  determination  of  the  question  according 
to  tbe  rules  of  law,  and,  if  there  shall  be  any 

aoestion  of  fact,  *  •  •  Issue  may  be  Joined 
lereon  under  direction  of  the  court,  and  a  trial 
thereof  had  by  Jury. "  Held,  that  on  spiieal  from 
tte  probate  conrt  to  the  circuit  court  in  a  case  of 
which  Qie  former  had  original  Jurisdiction,  and 
no  request  is  made  for  the  trial  of  an  issue  in  the 
eircnit  court  by  Jorv,  the  circuit  court  has  appel- 
late Jurisdiction  only,  and  an  order  sending  the 
case  back  to  the  probate  court  to  talce  testimony 
on  a  certain  question,  which  had  been  omitted  at 
the  original  hearing,  was  erroneous.  OTerruling 
Twltty  V.  Houser,  7  S.  C.  153. 

2.  Where  such  order  Is  made  on  motion  of 
one  party  simply  and  without  review  of  the  pro- 
ceedings in  the  probate  court,  it  cannot  be  op- 
held  even  though  regarded  as  an  order  for  a  new 
trial.    Overruling  Twltty  v.  Houser,  78.  C.  158. 

3.  As  such  order  deprives  the  successful 
party  In  the  probate  court  of  this  right  to  have 
the  appeal  decided  by  the  circuit  court  it  is  ap- 
pealable. 

Appeal  from  common  pleas  circuit 
court  of  Colleton  county ;  Wallace,  Judge. 

Jotin  D.  Edwards  and  Howell,  Mnrpby 
&  Farrow,  for  appellants.  Cbas.  Boyle, 
for  respondent. 

McIvER,  J.    Inasmuch  as  the  question 

presented  by  this  appeal  does  not  involve 
any  of  the  questions  raised  by  the  plead- 
ings, but  only  involves  the  validity  of  a 
preliminary  order,  it  will  not  be  necessary 
to  make  so  full  a  statement  of  the  facts  as 
would  otherwise  be  proper.  We  will,  there- 
tore,  conflne  ourselves  to  a  statement  of 
BO  much  as  may  be  necessary  for  a  proper 
understanding  of  the  queBtion  raised  by 
this  appeal.  The  proceeding  was  origi- 
nally commenced  in  the  court  of  probate 
for  Colletou  county,  by  petition,  filed  by 
Georgianna  White,  asking  that  letters  of 
administration  on  the  personal  estate  of 


Thos.  M.  Peeples,  previously  granted  to 
one  Rolnnd  W.  Peeples,  be  revoked,  and 
administration  committed  to  petitioner. 
This  demand  was  based  upon  the  follow- 
ing allegations,  substantially :  That  the 
said  Thos.  M.  Peeples  died  intestate,  leav- 
ing, as  his  only  heirs  at  law,  bis  daughter, 
the  petitioner,  and  certain  grandchildren, 
who  are  the  children  of  a  deceased  son ; 
that  the  petitioner  was  at  the  time  of  her 
father's  death  detained  at  home  by  sick- 
ness, and,  without  her  knowledge  or  con- 
sent, the  said  Roland  W.  Peeples,  falsely 
and  fraudulently  representing  that  he  was 
a  legitimate  son  of  the  intestate,  applied 
tor  and  obtained  letters  of  administration 
upon  his  estate;  and  that,  as  soon  as  she 
learned  that  such  letters .  had  been  grant- 
ed, and  was  able  to  leave  her  home,  she, 
under  the  advice  of  counsel  learned  In  the 
law,  filed  her  petition  tor  the  purposes 
above  stated.  These  allegations  being 
denied  hy  said  Roland  W.  Peeples,  the 
case  was  heard  by  the  Judge  of  probate, 
who  found  as  matter  of  fact  that  the  peti- 
tioner was  duly  notified  of  the  application 
of  Roland  W.  Peeples  for  letters  of  admin- 
istration, and  petitioner  not  only  acqui- 
esced In  but  approved  of  such  application; 
that  Roland  W.  Peeples  was  not  guilty  of 
the  slightest  fraud  on  the  court  in  obtain- 
ing said  letters;  that  the  Intestate  was 
married  to  his  first  wife,  the  mother  of  pe- 
titioner, but  there  was  no  evidence  what- 
soever, where  or  in  what  state  such  mar- 
riage was  celebrated ;  that  the  fruit  of  this 
marriage  was  two  children,  the  petitioner, 
and  one  son,  John  Peeples;  that,  about  the 
year  1854,  the  intestate  removed  to  the 
state  of  Florida,  and  became  domiciled 
there ;  that,  in  the  year  1857,  the  said  Thos. 
M.  Peeples  obtained  a  divorce  in  the  cir- 
cuit court  of  Florida,  from  his  wife,  who, 
at  that  time,  resided  in  this  state ;  that 
after  said  divorce  was  obtained  Thos.  M. 
Peeples  married  in  the  state  of  Florida 
one  Sarah  Ann  Caller,  and  that  the  said 
Roland  W.  Peeples  is  the  fruit  of  that 
marriage ;  that  after  the  birth  of  said  Ro- 
land,—to-wit,  in  the  year  I860,— the  said 
Thos.  M.  Peeples  returned  to  this  state, 
and  continued  to  live  here  up  to  the  time 
of  bis  death.  Upon  these  facts  the  Judge  of 
probate  found  as  matter  of  law  that  there 
was  no  ground  for  revoking  the  letters  of 
aduiinstratlon  previously  granted  to  Ro- 
land W.  Peeples;  that,  under  the  facts  be- 
fore him,  Roland  W.  Peeples  is  the  legit- 
imate son  of  Thos.  M.  Peeples,  "for,  in  the 
first  place,  there  is  no  evidence  to  show 
that  the  first  marriage  of  Thos.  M.  Peeples 
was  celebrated  in  this  state,  and,  hence, 
the  dicta  of  the  South  Carolina  Judges 
holding  that  a  marriage  celebrated  in  this 
state  cannot  be  dissolved  save  by  the 
laws  of  this  state,  have  no  application  to 
the  case  at  bar;"  that,  even  if  the  proof 
had  shown  that  the  first  mariiage  was 
contracted  in  this  state,  yet,  the  decree  of 
divorce  in  Florida  dissolved  that  mar- 
riage, and  hence  the  second  marriage  la 
the  state  of  Florida  was  valid,  and  the  is- 
sue thereof,  Roland  W.  Peeples,  was  legit- 
imate. He  therefore  rendered  a  decree  dis- 
missing the  petition,  with  costs.  From 
that  decree  the  petitioner  appealed  to  the 
circuit  court  upon  the  several  grounds  set 
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out  in  the  record,  one  of  whtcli  was  In 
these  words :  "  Because  the  probate  Judp^ 
erred  in  flndinK  •  •  •  that  there  was 
no  evidence  where, or  in  what  state, Thos. 
M.  Peeples  was  married  to  his  wife  Caro- 
line, when  he  should  have  found  that  said 
marriaKe  was  solemnissed  in  this  state. " 
After  the  appeal  was  perfected,  the  peti- 
tioner gave  notice  that  she  would  move 
bis  honor.  Judge  Wallace,  at  chambers 
in  Beaufort,  on  a  day  named,  "for  an  or- 
der to  send  the  cause  back  to  the  probate 
Judge  with  leave  to  talce  testimony  as  to 
when  and  in  what  state  the  first  marriage 
of  Thomas  M.  Peeples  was  solemnised. " 
Pursuant  to  this  notice  the  motion  was 
heard  by  Judge  Wallace  at  chambers,  but 
be  reserved  his  derision,  and,  upon  the  call 
of  the  case  in  the  circuit  court  at  Colleton, 
further  argument  was  beard  by  the  same 
Judge  who  presided  at  that  court,  and, 
again  reserving  his  decision,  he  finally  made 
the  following  order:  "Upon  the  coming 
up  of  this  cauHe  for  hearing.  It  being  an 
appeal  from  the  Judge  of  probate's  decree 
to  this  court.it  is  moved  by  Charles  Boyle, 
attorney  for  petitioner,  on  the  proceed- 
ings before  the  probate  judge  filed  in  this 
court  on  appeal,  that  the  said  cause  be 
sent  back  to  the  probate  Judge  for  further 
bearing,  with  leave  to  petitioner  to  take 
testimony  as  to  what  state  or  place  the 
marriage  of  Thomas  M.  Peeples  with  his 
wife  Caroline,  was  solemnized,  and  with 
leave  also  to  the  respondent  to  take 
such  testimony  on  this  point  as  he  may  see 
fit.  This  order  is  granted  upon  the  au- 
thority of  T witty  V.  Honser,  7  S.  C.  153, 
which  seems  to  decide  the  very  question  in 
issue  here."  From  this  order  Roland  W^. 
Peeples  appeals  upon  the  several  grounds 
set  out  In  the  record. 

There  Is  some  controversy  between  the 
parties  as  to  whether  the  order  appealed 
from  was  granted  by  the  Judge  at  cham- 
bers or  by  the  circuit  court,— the  appellant 
berein  contending  that  it  was  a  chambers 
order,  and  basing  one  of  his  grounds  of 
appeal  upon  that  view,  while  the  respond- 
ent herein  contends  that  the  order  was 
granted  by  thecircuitcourt.  Whilettisnot 
entirely  clear  which  of  these  views  is  thecor- 
rect  one,  yet,  as  the  order  is  entitled  "  In 
the  common  pleas,"  and  its  phraseology 
seems  to  Indicate  that  it  was  granted  by 
the  conrt,  on  the  call  of  the  chse  for  hear- 
ing, we  are  inclined  to  adopt  that  view, 
especially  as  it  Is  the  one  most  favorable 
to  respondent  herein.  The  question  then 
is  whether  the  circuit  court  had  Jurisdic- 
tion to  grant  the  order  in  question.  This 
case  unquestionably  was  one  involving 
solely  a  matter  of  administration,  and 
was  therefore  under  the  express  terms  of 
the  constitution,  art.  4,  §  20,  within  the 
Jurisdiction  originally  of  the  court  of  pro- 
bate; but  as  the  fifteenth  section  of  article 
4  of  the  constitution  confers  "appellate  ju- 
risdiction in  all  such  cases  as  may  be  pro- 
vided by  law"  upon  the  court  of  common 
pleas,  and  as  section  55  of  the  Code  pro- 
vides that  "the  circuit  court  shall  have  ap- 
pellate Jurisdiction  of  all  matters  origi- 
nally within  the  Jurisdiction  of  tbeprobate 
court,"lt  is  quite  clear  that  the  court  of 
common  pleas  had  appellate  Jurisdiction 
In   this  case,  and   appellate  Jurisdiction 


only,  for  the  Code,  after  providing  the 
manner  In  which  an  appeal  may  be  taken 
and  perfected  from  a  decree  of  the  conrt 
of  probate,  expressly  declares  In  section  60 
that,  when  the  certified  copy  of  the  proceed- 
IngHlnthecourt  of  probate  shall  have  been 
filed  in  the  circuit  court,  "such  court  shall 
proceed  to  the  trial  and  determination  of 
the  question,  according  to  the  rules  of 
law,  and.  If  there  shall  be  «iny  question  of 
fact  or  title  to  land  to  be  decided,  Issne 
may  be  Joined  thereon  uuder  the  direction 
of  the  court,  and  a  trial  thereof  had  by 
Jury."  In  Stewart  v.  Blease,  4  B.C.  44, 
this  provision  of  the  Code  is  construed  to 
mean  that  where  a  case  originally  within 
the  jurisdiction  of  the  court  of  probate 
has  been  heard  there,  and  carried  thence 
by  appeal  to  the  circuit  court,  the  hearing 
in  the  latter  court  Is  strictly  on  appeal, 
excppt  where  an  Issue  of  fact  or  of  title  to 
land  is  to  be  decided,  cither  party  may  ap- 
ply to  the  circuit  <!ourt  for  an  order  that 
such  issue  may  bo  tried  by  a  Jury.  Speak- 
ing of  such  a  case,  Moses,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court  says:  "The 
hearing  of  the  case  in  the  circuit  court  is 
strictly  on  appeal,  except  as-  will  be  here- 
inafter referred  to,  limiting  the  presiding 
judge  to  a  review  of. and  Judgment  on,  the 
evidence  taken  below. "  The  exception  re- 
ferred to  is  as  to  the  right  of  either  par- 
ty to  demand  a  trial  by  a  jury  of  an  issue 
to  which  such  a  right  of  trial  attaches. 
This  authoritative  construction  of  the 
statute  is,  we  think,  correct.  The  theory 
of  the  act  is  that  where  a  case  originally 
within  the  jurisdiction  of  the  court  of  pro- 
bate is  carried  by  appeal  to  the  circuit 
court,  the  last-name<i  court  can  exercise 
only  appellate  jurisdiction.  This  is  so 
from  the  very  nature  of  the  case,  and  is 
recognized  by  the  language  of  the  statute, 
— "shall  proceed  to  the  trial  and  determi- 
nation of  the  question  according  to  the 
rules  of  law;"  that  is,  according  to  the 
rules  regulating  the  hearing  of  appeals. 
But,  inasmuch  as  there  may  be  Issues  of 
which  the  parties  are  entitled  to  a  trial  by 
jury,  and  Inasmuch  as  the  court  of  pro- 
bate is  not  provided  with  the  means  of  af- 
fording puch  a  mode  of  trial,  provision  is 
made  that  in  such  a  case  a  party  desiring 
It  may  obtain  A  jury  by  applying  to  the 
circuit  court,  which  is  provided  with  the 
means  of  affording  such  a  mode  of  trial. 
It  Is  clear,  therefore,  that  when  this  case 
was  carried  by  appeal  from  the  decree  of 
the  court  of  probate  to  the  circuit  court, 
the  latter  could  only  exercise  appellate  ju- 
risdiction therein,  there  having  been  no 
api>lication  made  to  the  circuit  court  for 
the  trial  of  any  issue  by  a  Jury.  It  is  equal- 
ly clear  that,  in  granting  the  order  now 
^nnder  consideration,  the  court  did  not  ex- 
ercise its  appellate  jurisdiction,  which  ac- 
cording to  Stewart  v.  Blease,  supra,  is  lim- 
ited "to  a  review  of,  and  Judgment  on. 
the  evidence  taken  below,"  and  must  be 
BO  from  the  nature  of  an  appeal,  which 
necessarily  involves  the  Idea  of  a  review 
of  the  action  of  the  tribunal  from  which 
the  appeal  is  taken,  for  the  purpose  of  as- 
certaining whether  there  is  any  error  in 
such  action,  and  excludes  the  idea  of  any 
original  notion, or  the  introduction  of  any 
new  evidence,  by  the  appellate  tribunal. 
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Acrordlnirly,  it  was  held  In  Stark  r.  Hop- 
BOD.  22  8.  C.  42,  that  where  the  circuit 
ladge,  while  hearing  an  appeal  from  the 
court  of  probate,  to<ik  into  consideration 
and  acted  upon  certain  tentimuny,  which 
In  bis  opinion  had  been  erroneously  ruled 
out  by  the  court  of  probate,  there  waa  er- 
ror, bocause,  as  was  said  by  Mr.  J  ustice 
McOowAN,  speaking  for  the  court:  "So 
lar  as  the  rejected  testimony  was  con- 
cerned, the  circuit  Judge  ttjok  original 
larlsdictlon  In  the  case,  which,  we  think, 
was  error.  It  was  like  taking,  in  the  ap- 
pellate court,  new  testimony  which  had 
neveT  been  before  the  probate  judge  whone 
iadgment  waa  under  review  upon  appeal. " 
Now,  the  order  here  in  question  does  not 
purport  to  be,  and  Is  not  in  fact,  based 
upon  any  error  discovered  in  the  decree  or 
proceedings  of  the  court  of  probate,  alter 
a  review  thereof  by  the  circuit  court,  for  it 
Is  stated  in  the  ** agreed  case "  that  "no 
testimony  was  read,  and  the  motion  was 
the  original  chambers  motion  heard  in 
open  court;"  and  It  Is  manifest  from  the 
terms  of  the  order  that  its  sole  object  was 
to  enable  the  petitioner  to  supply  certain 
teetimony  which  the  record,  upon  Which 
alone  the  circuit  court  had  any  authority 
to  act,  did  not  contain,  and  it  was  based 
aolely  upon  the  authority  of  Twltty  v. 
HoDRer,  7  S.  C.  153,  which  will  be  presently 
eonsidered.  There  was  no  showing  that 
the  teetimony  sought  to  be  supplied  had, 
thon^b  inadvertence,  accident,  or  other 
cause,  been  omitted  from  the  certified  copy. 
of  the  proceedings  in  the  court  of  probate, 
filed  In  the  circuit  court  for  the  purposes 
of  the  appeal,  and,  on  the  contrary,  It  ap- 
peared from  the  decree  of  the  Judge  of  pro- 
bate, which  was  a  part  of  such  record, 
that  "there  was  no  evidence  whatsoever, 
where,  or  in  what  state,  said  first  mar- 
riage was  celebrated. "  It  la  manifest  that 
the  sole  purpose  of  the  order,  just  as  In 
Twitty  V.  Honser,  was  tO  enable  the  peti- 
tioner to  fumisb  certain  testimony  which 
she  had  omitted  to  offer  at  the  original 
hearing.  For  an  appellate  tribunal  to 
grant  sui-h  an  order  Is  so  manifestly  in- 
consistent with  every  proper  conreptlon 
of  the  ofilce  of  an  appeal  that  it  cannot  be 
sustained.  Besides  being  entirely  outside 
of  the  jurisdiction  with  which  such  a  tri- 
bnnal  Is  Invested,  it  would  tend  not  only 
to  encourage  loose  and  careless  practice, 
▼ery  detrimental  to  the  orderl.v  conduct 
of  the  business  of  the  courts,  but  would 
efface  the  lines  of  distinction  between  orig- 
inal and  appellate  jurisdiction. 

It  is  urged,  however,  by  the  counsel  for 
respondent  herein, that  the  6rder  appealed 
from  may  be  regarded  simply  as  an  order 
for  a  new  trial,  and,  as  such,  dearly  with- 
in the  jurisdiction  of  the  circuit  court. 
We  cannot  so  regard  the  order,  for,  as  in- 
dicated above,  the  whole  proceedings 
show  that  such  was  not  its  character; 
bnf,  even  if  it  could  be  so  regarded,  hav- 
ing been  made  simply  on  the  motion  of 
one  of  the  parties,  without  any  review  or 
consideration  by  the  circuit  court  of  the 
proceedings  in  the  court  of  probate,  it 
eoald  Dot  be  sustained.  When  a  case  is 
carried  by  appeal  from  an  interior  to  a  su- 
perior court,  the  successful  party  in  the 
court  below  has  a  legal  right  to  have  the 


appeal  beard  and  determined  by  tbe  ap- 
pellate tribonal,  and  there  Is  error  of  law 
In  depriving  him  of  such  right.  He  has  a 
right  to  retain  his  Judgment  until  some 
error  has  been  found  therein  by  the  appel- 
late tribunal.  Hence,  even  it  It  was  possi- 
ble foi*  us  toconelude  that  Judge  Wallace 
granted  an  order  for  a  new  trial,  without 
any  bearing  or  consideration  of  the  merits 
of  the  appeal,  such  order  could  not  be  sus- 
tained, as.lt  would  amount  to  a  denial  of 
tbe  substantial,  legal  right  of  the  appel- 
lant herein  to  have  tbe  appeal  from  the 
decree  of  tbe  judge  of  probate  heard  and 
determined  by  the  tribunal  to  which  It 
was  addressed.  The  several  casea  cited 
by  counsel  for  respondent  herein,  in  which 
appella  te  tribunals  ha  ve  sent  cases  hack  for 
anew  trial, orforfurtberhearlng,aBtopar- , 
ticular  issues,  are  not  in  point,  for  In  those ' 
cases  the  appellate  tribunal  first  heard 
and  considered  tbe  appeal,  and  not  being 
satisfied  of  the  correctness  of  the  conclu- 
sion reached  below,  either  as  to  the  whole 
case  or  as  to  some  material  issue  Involved 
therein,  ordered  a  new  trial,  or  a  further 
bearing;  but  we  think  It  would  be  very 
difficult,  if  not  impossible,  to  find  any  case, 
unless  It  be  that  of  Twitty  v.  Houser,  in 
which  an  appellate  tribiinal  has  under-  . 
taken  to  order  a  new  trial,  or  a  further 
hearing,  without  first  hearing  and  consid- 
ering the  appeal.  This  was  not  done  in 
the  present  case,  and  .ludge  Wallacb 
based  his  conclusion,  evidently  with  some 
hesitation,  solely  upon  the  authority  of 
the  case  of  Twitty  v.  Houser.  supra.  It 
only  remains,  then,  to  consider  whether 
that  case  Is  in  point,  and,  if  so,  whether  it 
should  be  permitted  to  stand  as  an  au- 
thority,— a  reargumeut  having  been  or- 
dered to  afford  counsel  an  opportunity  to 
be  heard  on  the  last  mentioned  question. 
While  there  are  some  few  points  of  differ- 
ence between  the  case  of  Twitty  v.  Hous- 
er, and  the  present  case,  yet,  we  m  use  say 
that  we  agree  with  Judge  Wallace  that 
the  principles  decided  by  that  case  would 
be  conclusive  of  this,  if  it  Is  permitted  to 
stand  as  authority.  Indeed,  that  case 
went  much  further  than  this,  for  there  the 
order  appealed  from  was  made  by  a  cir^ 
cult  Judge  at  chambers,  and  without  no- 
tice, although  the  language  used  by  Chief 
Justice  Moses,  in  delivering  the  opinion  of 
the  court,  would  seem  to  indicate  that  he 
regarded  the  order  as  made  by  tbe  circuit 
court,  after  a  hearing  of  the  case  on  ap- 
peal.' But  as  the  order  was  sustained, 
and  was  in  fact  made  by  the  circuit  judge 
at  chambers,  and  without  notice,  the  de- 
cision must  be  regarded  as  in  favor  of  the 
validity  of  such  an  order;  and,  if  an  order 
so  made  was  valid,  it  would  seem  to  fol- 
low that  a  similar  order  made  by  tbe  cii^ 
cult  court  would  likewise  be  valid.  While, 
therefore.  Judge  Wallace, not  having  the 
power  to  overrule  that  case,  may  have 
been  justified  in  following  it,  yet,  when  the 
question  reaches  a  tribunal  which  is  in- 
vested with  such  power,  it  seems  to  ua 
that  such  power  should  be  exercised  when 
the  former  decieion  In  not  only  clearly  er- 
roneous, but  likely  to  lead  to  evil  results, 
especially  where  such  decision  establishes 
no  rule  of  property,  and  is  not  otherwise 
entitled  to  t>e  adhered  to  auder  tbe  whole- 
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some  doctrine  ot stare declalB.  From  what 
we  have  said  above,  we  think  it  clear  that 
tbe  decision  in  tliat  case  is  not  onty  entire- 
ly erroneoDS,  but  is  at  variance  with  every 
]u8t  coDceptlun  of  the  scope  ol  appellate 
jurisdiction,  and  that  su  tar  from  having 
been  followed  in  any  instance,  is  in  con- 
flict with  at  least  two  of  the  decisions  of 
tills  conrt,— Stewart  v.  Blease,  and  Stark 
V.  Hopson,  sapra.  We  feel  no  hesitation 
therefore  in  overrnllnjj  so  much  of  the  de- 
cision in  the  case  of  T  witty  v.  Houser,  7  S. 
C.  153,  as  affects  the  question  presented  for 
our  consideration  in  this  case. 

The  respondent  has  made  the  point  in 
his  argument  here  that  the  order  of  Judge 
Wallace  Is  not  appealable,  but,  inasmuch 
as  we  have  seen  that  the  effect  of  such  or- 
der was  to  deny  to  the  appellant  a  sub- 
stantial legal  right,  the  misltion  cannot 
be  sustained.  Blakely  v.  Frailer,  11  S.  C. 
122.  The  judgment  of  this  court  is  that 
tbe  order  appealed  from  be  reversed,  and 
that  the  case  be  remanded  to  the  circuit 
court  for  such  further  proceedings  as  may 
be  necessary. 

Simpson,  C.  J.,  and  McGowan,  J.,  con- 
cur. 


(S  S.  0.  401) 

Sams  et  al. 


T.  Hoover. 


<auipreme  Cintrt  Off  South  CarxMna.  Oct  7, 1890.) 

JCSTIOSS  O*  TBS   FSACS— KbW  TbIAI/— MOTION  OK 

Appb^l. 
Circuit  oonrts  having  only  appellate  juris- 
diction in  actions  originating  in  mal  justices' 
courts,  a  motion  for  a  new  &ial  in  the  justice 
court  on  the  ground  of  after-diaoovered  evidence 
cannot  1>e  entertained  )>y  a  olrottit  court  on  appeal 
from  the  Justice  court. 

Appeal  from  common  pleas  circuit  court 
of  Hampton  county ;  WiTHERSPooN,  Judge- 

A.  M.  Tovmans,  for  appellant.  W. 
8.  TllUogbast,  for  respondents. 

McIvER,  J.  The  action  in  this  case  was 
originally  instituted  In  the  trial  'justice's 
court,  and  the  plaintiff  having  recovered 
Judgment  there,  the  defendant  gave  due 
notice  of  appeal  to  the  circuit  court.  Up- 
on the  call  of  the  case  in  the  last-men- 
tioned court,  defendant  moved  for  a  new 
trial  in  the  trial  justice's  court  upon  the 
ground  of  after-discovered  evidence  set 
out  in  an  affidavit  of  one  Williams,  which 
may  be  found  in  the  "case,"  it  being  then 
too  late  to  move  before  the  trial  justice 
for  a  new  trial  within  the  time  prescribed 
by  statute^  His  honor  Judge  Withkrspoon 
dismissed  the  motion  upon  two  grounds: 
(1). Because  the  circuit  cqurt  had  no  au- 
thority to  grant  themotion.  (2)  Because, 
even  if  the  circuit  court  had  such  author- 
ity, no  sufficient  grounds  had  been  shown 
for  granting  the  motion.  From  this  Judg- 
ment defendant  appeals,  alleging  error  In 
both  of  the  grounds  upon  which  the  cir- 
cuit Judge  based  his  Judgment  in  refusing 
the  motion.  The  appellate  Jurisdiction  of 
the  circuit  court.  In  cases  originating  in 
a  trial  justice's  court,  does  not  embrace 
the  hearing  of  a  motion  for  a  new  trial  in 
the  latter  court  upon  tbe  ground  of  after- 
discovered  evidence,  for  an  appeal  neces' 
sarily  involves  the  idea  of  reviewing  some 
action  of  the  court  below,  alleged  to  be 


erroneous,  and  a  motion  for  a  new  trial 
upon  the  ground  of  after^dlscovered  ev)> 
dencedoes  not  involve  such  an  Idea.  It 
does  not  allege  any  error  In  the  action  of  the 
court  from  which  the  appeal  is  taken,  but  la 
designed  solely  to  supply  a  supposed  defi- 
ciency in  the  evidence  upon  which  thecourt 
below  acted.  It  has  none  of  tbe  features  ol 
an  appeal,  but  It  Is  a  purely  original  mat- 
ter for  the  first  time  brought  to  tbe  atten- 
tion of  the  court,  and  hence  the  circuit 
court,  exercising  only  appellate  Jurisdic- 
tion, had  no  anthorlty  to  entertain  such 
motion.  It  is  upon  this  principle  that 
this  court,  having  only  appellate  jurisdic- 
tion, except  In  a  certain  class  of  cases, 
has  invariably  declined  to  entertain  a  mo- 
tion tor  a  new  trial  in  the  circuit  conrt, 
upon  tbe  ground  of  atter-dlscovered  evi- 
dence, but  has  only  gone  so  tar  as  to  sns- 
I>end  the  appeal,  so  that  the  appellant  may 
make  the  motion  before  the  circuit  court, 
provided  a  proper  prima  facie  showing  is 
made  here  to  warrant  such  a  conrse.  But 
it  does  not  appear  that  any  such  applica- 
tion was  made  to  tbe  circuit  court  In  this 
case;  and,  even  It  It  had  been  made,  it 
could  not  have  availed  the  defendant  any- 
thing, as  the  time  limited  for  making  a 
motion  for  a  new  trial  before  a  trial  Justice 
upon  any  ground  had  already  expired. 
The  power  of  a  trial  justice  to  grant  a  new 
trial  for  any  cause  being  derived  solely 
from  the  statute  which  limits  the  time 
within  which  such  power  may  be  exer- 
cised, we  do  not  see  bow  any  court  could 
disregard  such  limitation.  This  may  l)e 
very  unfortunate,  as  the  alleged  new  evl. 
dencemaynot  bedlscovered  until  after  the 
expiration  of  the  time  prescribed  by  stat- 
ute, within  which  a  motion  for  new  trial 
before  a  trial  justice  may  be  made.  It 
may  be  a  casus  omissus,  but  this  court 
has  neither  the  authority  nor  the  disposi- 
tion to  undertake  to  supply  omissions  In 
a  statute,  whether  supposed  or  real.  The 
same  difficulty  cannot  arise  in  a  motion 
before  tbe  circuit  court 'for  a  new  trial  up- 
on the  ground  of  after-discovered  evidence, 
for  the  statutes  (Gen.  St.  $§2113.2652)  which 
confer  the  power  to  grant  new  trials  up- 
on that  court  do  not  prescribe  any  time 
within  which  such  motions  must  bemade; 
and  sections  286  and  287  of  the  Code  mani- 
festly relate  only  to  motions  for  new  trial 
upon  tbe  ground  arising  out  of  something 
which  occurred  at  the  trial.  See,  also. 
State  v.  David,  14  S.  C.  428.  We  agree, 
therefore,  with  the  circuit  judge,  that  he 
had  no  authority  to  entertain  the  motion. 
We  also  concur  with  him  that,  even  if  he 
hod  such  au£faority,  tbe  motion  should 
have  been  refused.  "To  justify  the  grant- 
ing of  a  motion  for  a  new  trial  upon  the 
ground  ol  after-discovered  evidence,  the 
moving  party  must  establish,  to  the  sat- 
isfaction of  the  court  before  which  the 
motion  is  made,  at  least  three  facts:  (1) 
That  the  proposed  new  evidence  was  dis- 
covered after  the  former  trial.  (2)  That 
It  could  not,  .by  the  use  of  due  diligence, 
have  been  discovered  in  time  to  be  offered 
at  the  former  trial.  (3)  That  it  Is  mate- 
rial. State  V.  Workman,  15  S.  C.  540:  Du- 
rant  v.  Phllpot.  16  S.  C.  116.  The  affidavit 
of  Williams  above  referred  to  is  wholly 
deficient  in  regard  to  the  first  two  of  the8« 
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facta,  and  there  ia  not  enouKli  in  the 
"case"  to  enable  ub  to  determine  whether 
the  proposed  new  evidence  was  material 
or  not,  as  we  are  not  informed  what  was 
the  real  iBsne  at  the  former  trial.  But, 
even  assaming  that  it  is  material,  there  Is 
not  a  particle  of  evidence  in  the  record 
which  shows  either  that  the  new  evidence 
was  In  fact  discovered  after  the  former 
trial,  or  that  It  coald  not,  by  the  use  of 
due  diligence,  have  been  discovered  in  time 
to  have  been  offered  at  the  former  trial ; 
and  either  of  these  defects  would  be  fatal 
to  the  motion.  In  addition  to  this  we 
may  add  that  the  conclusion  of  the  circuit 
Judge  that  the  showing  made  is  not  suffi- 
cient to  warrant  the  granting  of  the  mo- 
tion is  final  and  not  appealable,  unless  it 
appears,  as  It  did  In  the  case  of  State  v. 
David,  supra,  that  such  conclusion  was 
based  upon  some  erroneous  ruling  of  law. 
The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

8nu>80N,C.  J., and  McOowan,  J., concur. 

(ss  s.  o.  «n)  ~~~ 

HaBT  ▼.  CHABLOTTE,  C.  ft  A.  R.  CO. 

(Aiprgme  Court  qf  South  CairoUna.    OoL  90^ 

1880.) 

DAiiASSS—BviDBNOii— Lessor  or  Rulboad. 

1.  In  sn  action  for  personal  injuries  alleged 
to  have  been  caosed  by  defendant's  negrlieence, 
evidence  of  expenses  incurred  by  plainufl  in 
treating  himself  for  tite  injuries  is  admissible, 
and  it  Is  a  question  for  the  Jury  whether  or  not 
•nch  expenses  were  reasonable  or  necessary. 

2.  A  railroad  company  is  liable  in  exemplary 
damages  for  an  injury  caused  by  the  recklessness 
of  its  lessee. 

Appeal  from  common  pleas  circuit  court 
of  Edgefield  county. 

Action  by  .lames  R.  Hart  against  the 
Charlotte,  Columbia  &  Augusta  Railroad 
Company.  Verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.  Follow- 
ing are  the  exceptions  set  out  in  the  "case 
on  appeal"  referred  to  in  the  opinion: 
"  (1)  For  that  his  honor  erred  in  admit- 
ting the  testimony  of  the  plaintiff  in  re- 
gard to  expenses  incurred  in  trip  to  the 
electric  wells  In  Georgia,  and  In  use  of 
those  wells,  when  it  had  not  been  shown 
that  these  expenditures  were  necessary  to 
restore  plaintiff's  health,  or  that  he  was 
advised  to  make  the  same.  (2)  For  that 
his  honor  erred  in  admitting  the  testi- 
mony of  plaintiff  in  regard  to  trip  to  Glenn 
Springs,  when  there  was  no  evidence  that 
this  trip  was  In  the  line  of  any  medical 
treatment.  (3)  For  that  his  h6nor  erred 
In  allowing  plaintiff  to  state  in  his  opin- 
ion the  value  of  his  services  on  his  farm. 
(4)  For  that  his  honor  erred  In  charging 
the  Jury:  'If  you  find  that  the  injuries 
were  caused  by  the  maliciousness,  oppress- 
iveness, or  recklessness  of  the  servants  of 
defendant,  or  Its  lessees,  then  you  may  al- 
so add  such  sum  by  way  of  exemplary 
damages  as  you  may  think  proper,  to 
teach  defendantto  behave  better  in  future, 
not  only  for  the  protection  of  plaintiff,  but 
of  the  public.also.'  (5)  For  that  his  honor 
erred  in  charging  that  the  plaintiff,  if  he 
was  entitled  to  any  damages,  was  entitled 
to  compensation  for  the  pain  and  bodily 
suffering  which  he  had  undergone.  (6) 
For  that  his  honor  erred  <n  refusing  to 


charge  that  the  damages  mentioned  in 
section  1639  of  theGeneral  Statutes  are  pe- 
cuniary, such  as  the  person  injured  has 
sustained  in  money,  and  do  not  include 
exemplary  damages,  or  such  as  ore  al- 
lowed for  mental  or  physical  pain  and 
anguish.  (7)  For  that  his  honor  erred  in 
charging  that  defendant,  the  lessor  com- 
pany, was  liable  in  exemplary  damages 
for  the  maliciousness,  oppressiveness,  or 
recklessness  of  the  Richmond  &  Danville 
Railroad  Company,  the  lessee  company. 
(8)  For  that  his  honor  erred  in  charging 
that  the  defendant  was  liable  for  any 
damages  under  section  1539  of  the  General 
Statutes,  when  he  should  have  charged 
that  the  lessee  company  In  the  operation 
of  said  road  was  responsible  therefor.  (0) 
Because  his  honor  in  his  whole  charge 
confined  the  attention  of  the  Jury  to 
whetberthe  plaintiff  had  shown  negligence 
on  the  part  of  the  defendant,  by  not  com- 
plying with  the  statute,  and  gross  negli- 
gence on  the  part  of  the  plaintiff;  and  ex- 
cluded the  question  of  contributory  negli- 
gence or  want  of  ordinar>  care  on  the 
part  of  the  plaintiff,  in  case  the  Jury  should 
find  that  the  statute  had  been  complied 
with."  Following  is  folio  114  of  the'Ssaae 
on  appeal, "  referred  to  in  the  opinion,  and 
also  folio  116:  "114.  Question.  What  was 
the  value  of  your  services  a  day  on  your 
farm?  Answer.  Worth  a  good  deal.  Mr. 
Abney.  I  object  to  that.  The  witness 
may  give  data,  from  which  the  jury  may 
estimate  the  value  of  bis  services  about 
the  farm  for  the  time  which  he  alleges  he 
was  unable  to  perform  such  service;  but 
It  seems  to  me  Incompetent  for  this  wit- 
ness to  value  his  services  without  any 
fact.  The  Court.  It  Is  matter  of  expe- 
rience with  the  witness  what  the  value  of 
bis  services  were  to  him.  State  what  the 
▼alue  is.  116.  (Exception  noted.)  Q. 
What  was  the  value  of  your  services  on 
or  about  your  farm?  A.  Very  valuable 
right  about  then.  In  the  midst  of  a  crop. 
I  could  not  havehired  one  to  do  the  work. 
It  cost  me  75  cts.  a  day,  but  I  was  worth 
more  than  that  myself.  Q.  You  were 
worth  more  to  your  farm  than  an  ordi- 
nary hand?  A.  Yes,  sir.  I  controlled  it; 
the  others  worked  under  me.  I  had  to 
hire  some  one  regularly  in  my  place  to  fin* 
Ish  that  crop. " 

John  C.  Haakell,  for  appellant.  Sbeppard 
Bros.,  for  respondent. 

Simpson,  C.  J.  The  action  below  was 
brought  by  the  plaintiff  respondent  to  re- 
cover damages  for  injuries  alleged  to  have 
been  sustained  by  him  through  the  negli- 
gence of  the  Richmond  &  Danville  Railroad 
Company,  a  lessee  of  defendant  company. 
The  negligence  is  alleged  In  the  complaint 
to  have  consisted  of — "(1)  In  failing  to 
give  the  required  signal  by  ringing  a  bell, 
or  sounding  the  steam-whistle,  asthe  loc<>- 
motive  and  cars  approached  the  crosslnf 
of  a  public  highway  along  which  the  plain- 
tiff was  traveling,  by  reason  whereof  the 
plaintiff  was  unaware  of  the  approach  of 
said  cars;  and  also  that  defendant  had 
failed  or  omitted  to  remove  an  embank- 
ment standing  along  the  line  of  said  road, 
so  as  to  admit  to  persons  traveling  along 
said  public  highway,  from  the  town  of 
Johnston    southward,    a   view   of    said 
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locomottre  and  cam  running  towrarda 
■aid  town  of  Johnston  from  the  sonthem 
terminns  of  said  railroad, "  by  reason  of 
which  It  Is  alleged  that  while  plaintiff  was 
traveling  In  a  buggy  drawn  by  one  horse, 
said  horse  was  struck  by  defendant's  loco- 
motive and  Instantly  killed,  his  buggy 
broken  up,  and  himself  severely  Injured, 
etc.,  to  his  damage,  $5,000.  Upon  the  trial 
of  the  case  the  Jury  rendered  a  verdict  for 
f2,500.  The  appeal  of  defendant  allege 
en-or  in  the  presiding  Judge,  in  admitting 
certain  testimony,  in  charging  certain 
propositions,  and  in  refusing  to  charge 
certain  requests,  specifications  of  which 
will  be  found  in  the  exceptions  In  the 
"case.**  It  seems  that  the  respondent, 
shortly  after  bis  |in]ury,  took  a  trip  to  the 
electric  wells  in  Georgia,  and  also  to  Olenn 
Springs  In  this  state,  and  he  was  permit- 
ted by  his  honor,  the  ti-lal  Judge,  to  testi- 
fy, against  defendant's  objection,  as  to  the 
expenses  incurred  on  these  trips,  as  part 
of  the  damages  claimed. 

The  first  two  exceptions  of  defendant  al- 
lege error  to  the  admission  of  this  testi- 
mony, on  the  ground  there  was  no  pre- 
liminary, affirmative  evidence  introduced 
showing  that  these  trips  were  a  part  of 
any  ordinary  or  usual  course  of  treatment 
tor  such  injuries  as  plaintiff  had  received, 
and  that  the  expenses  incurred  therein 
were  reasonable  and  necessary.  Where 
an  alleged  wrong  la  shown  to  hare  been 
the  cause  of  the  injury  complained  of.  It  is 
also  to  be  deemed  the  cause  of  all  of  Its 
concomitant  and  Incidental  details,  which 
are  conetltutent  parts  of  the  injury.  Includ- 
ing necessary  and  judicious  expenditures 
made  to  stay  or  efface  the  wrong,  or  to 
limit  the  injury.  1  Suth.  Dam.  9«.  Where 
a  horse  was  Injured,  and  was  sent  to  a 
farrier  for  treatment,  it  was  held  that  the 

glaintiff  was  entitled  to  recover  for  the 
eep  of  the  horse,  as  well  as  for  the  charge 
of  the  farrier.  Id.  100,  158.  Expenses  for 
surgical  and  medical  aid  and  nursing 
when  necessary  and  reasonably  Incurred, 
are  part  of  the  Injury,  and  may  be  recov- 
ered under  proper  pleadings.  S  Sutb. 
Dam.  720.  There  can  be  no  doubt  that, 
if  the  expenses  Incurred  by  the  plaintiff 
here  in  the  matter  involved  in  these  excep- 
tions were  necessary,  reasons ble,  and  ju- 
dicious expenditures  they  would  be  a 
proper  ingredient  in  the  damages  of  the 
plaintiff,  provided,  of  course,  that  the  in- 
jury intended  thereby  to  be  stayed  and 
effaced  had  been  caused  by  the  negligent 
act  of  the  defendant  as  alleged.  Now, 
whether  such  expenditures  were  reasona- 
ble and  necessary  and  Judicious  was  a 
question  of  fact.  His  honor  did  not  un- 
dertake to  decide  this  question  of  fact,  bat 
be  simply  admitted  the  testimony  offered 
as  competent,  as  bearing  upon  the  amount 
of  said  expenditures,  leaving  the  question 
as  to  their  necessity  and  reasonableness 
open  to  the  Jury,  subject  to  such  farther 
testimony  as  might  be  Introduced  pro  and 
eon. 

The  third  exception  complains  that  the 
respondent  was  allowed  to  state  his  opin- 
ion of  the  value  of  his  services  on  his  farm, 
and  the  argument  of  counsel  Is  that  this 
was  error,  because  the  witness  did  not 
state  the  facts  upon  which  bis   opinion 


was  based.  On  examining  the  folio  In  the 
"case "referred  to  by  counsel,  114, it  will 
be  seen  that  the  witness  did  state  the  facts 
upon  which  be  gare  his  opinion.  He  said 
that  an  ordinary  hand  was  worth  76  cents 
per  day,  and  that  he  was  worth  more 
than  that,  because  he  controlled  the  place, 
and  others  worked  under  blnj,  and  also 
that  his  services  were  valuable  right  then 
"in  the  midst  of  the  crop."  Besides,  the 
witness  gave  no  opinion  as  to  the  value 
of  his  services  in  money;  be  simply  stated 
that  they  were  worth  a  "good  deal. " 

Fourth.  His  honor  charged  the  jury  that 
if  they  found  that  the  injuries  were  caused 
by  the  maliciousness,  oppressiveness,  or 
recklessness  of  tbeservants  of  defendant,  or 
its  lessees,  "then  you  may  also  add  such 
sum,  by  way  of  exemplary  damages,  as 
you  may  think  proper,  to  teach  defendant 
to  behave  better  In  future,  not  only  for  the 
protection  of  plaintiff,  but  of  the  public 
also, "  and  this  portion  of  thecharge  is  tbe 
basis  of  tbe  fourth  exception,  and  also  of 
the  seventh.  They  raise  tbe  question 
whether  an  employerls  responsible  for  tbe 
malicious,  oppressive,  and  reckless  eon- 
duct  of  an  employe  injurious  to  another, 
in  exemplary  and  punitive  damages. 
There  is  no  doubt  but  that  the  employer 
would  be  responsible  in  such  cases  for  tbe 
actual  damage  Incurred  if  the  Injury  re- 
sulted from  an  act  within  the  scope  of  the 
employe's  duties,  but  whether  to  these 
damages  could  be  added  others,  which  are 
known  as  exemplary  and  vindictive,  is  an- 
other question.  .While  his  honor  below 
ruled  that  the  defendant  lessor  could  be 
held  responsible  In  punitive  damages  for 
any  malicious,  oppressive,  or  reckless  act 
of  the  lessee  resulting  In  injury  to  tbe 
plaintiff,  yet  he  stated  to  the  jury  that 
there  was  no  evidence  in  the  case  showing 
either  malicious  or  oppressive  conduct, 
and  therefore  that  these  questions  were 
not  Involved  in  the  case,  or  before  them. 
The  question  of  error,  then,  as  to  so  much 
of  the  charge,  may  be  passed  over,  yet  his 
honor  left  tbe  question  of  recklessness  to 
the  Jury,  charging  that  If  there  was  reck- 
lessness on  the  part  of  the  lessee,  etc.,  the 
defendant  might  be  made  to  respond  in 
exemplary  damages.  And  now  the  precise 
question  before  us  presented  In  these  two 
exceptions  is  whether  this  last  portion  of 
the  charge  was  error.  Upon  this  question 
there  seems  to  be  some  difference  of  opin- 
ion In  the  courts  of  the  different  states, 
bat  th<>  weight  of  authority  elsewhere,  we 
think,  siistainB  the  circuit  Judge  here,  con- 
trary to  the  old  doctrine  that  the  master 
was  not  liable  for  a  willful  or  malicious 
trespass  of  bis  servant,  unless  the  act  was 
done  by  the  command  or  approval  of  the 
master.  SeeSSuth.Dam.270etseq.  luour 
state,  the  three  cases  of  National  Bank  v. 
Atlanta, etc., By. Co.,  25S.C.  222;  Harmon 
v.BallwayCo.,  28  S.C.  405,5  S.E  Eep.hSS; 
and  the  case  of  Qntnn  v.  Bailroad  Co.,  29 
g.  C.  886,  7  S.  E.  Rep.  614,— settled  the  law 
with  us  in  conformity  with  the  charge. of 
his  honor.  See,  also.  Palmer  ▼.  Railroad 
Co.,  8  S.  C.  583.  We  do  not  see  that  the 
charge  of  his  honor  was  amenable  to  excep- 
tion B,  when  read  and  construed  as  a 
whole,  nor  does  It  fully  appear  that  bis 
honor  was  requested  to  draw  the  distluc- 
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tlon  pointed  ont  In  said  exception.    Ex- 
ception 7  is  overruled. 
■   It  is  tlie  Judgment  of  this  court  that  tlie 
Jadgment  of  tbe  circuit  court  be  affirmed. 

McItbb  and  McOowan,  JJ.,  concur. 

(33  S.  C.  StS) 

Ross  y.  TaoRNLET  et  ah 

(Supreme  Court  of  South  Carolina.    Sept  29, 
1890.) 

Tbbtambmtabt  Powxbb. 

A  trustee  under  a  will,  who  bad  also  qual- 
ified as  an  administrator  de  bonia  rum  e.  t.  a. 
having  in  his  bands  funds  belon^ng  to  non-res- 
ident beneficiaries,  who  were  minors  without  a 
guardian  and  necessitous,  instituted  proceedings 
to  obtain  the  authority  of  the  court  to  pay  tbe  in- 
eome  of  the  share  of  such  children  to  their  fatlier 
for  their  support,  and  upon  final  settlement  to 
pay  over  the  eorjmg  to  a  duly-qualified  guardian. 
Held,  that  he  did  not  thereby  forfeit  the  right 
given  him  by  the  will,  to  make  a  sale  of  testa- 
tor's real  estate  without  the  intervention  of  the 
eoort. 

Appeal  from  common  pleas  circuit  court 
of  Cliarleston  county ;  H ddbon.  Judge. 

The  report  of  tbe  master,  referred  to  In 
the  opinion,  is  as  follows: 

"As  directed  by  the  previous  orders 
herein,  I  have  continued  in  charge  ot  this 
case  since  my  last  reports,  (filed  20tb  July 
and  Slst  October,  1888,)  and  held  such  ref- 
erences as  requested  by  the  solicitors,  and 
taken  testimony  herewith  filed.  From 
the  testimouy  it  appears  that  the  real  es- 
tate ot  the  testator,  Jontah  S.  Payne,  re- 
maining unsold,  consists  ot  a  portion  ot 
what  was  known  as  'Payne's  Farm,' 
about  two  milet)  from  the  court-huuse, 
containing  about  250  acres,  a  considerable 
part  ot  which  is  marsh.  Tbe  available 
portions  ot  the  high  land  have  been  rented 
by  tbe  plaiutitt  to  Mrs.  Bender,  with  the 
understanding  that  whenever  the  prop- 
erty is  sold  she  will  surrender  possession 
upon  giving  such  reasonable  notice  as  will 
give  time  to  gather  any  growing  crops. 
The  rent  received  is  9200.  The  property  is 
within  the  corporate  limits,  and  the  state, 
county,  and  municipal  taxes  generally  ab- 
sorb this  amount,  tbe  plain  tiff  ha  vingsome- 
times  to  advance  the  money  for  the  taxes, 
and  there  being  sometimes  a  surplus.  The 
plaintiS  has  had  tbe  land  surveyed  by  8. 
Lewis  Simons,  surveyor,  tbe  high  land  be- 
ing divided  into  lots,  more  in  accordance 
with  recent  methods  ot  selling  than  the 
previous  plat  made  many  years  ago.   The 

Slain  tin  testifies  that,  up  to  this  time,  there 
as  been  no  demand  for  these  lands,  and 
be  has  thought  it  best  for  the  interest  ot 
tbe  heirs  and  devlnees  that  they  should 
retain  the  land.  It  isnow  agreed  by  all  the 
sollcttorsrepreeenting  theplatutitf  and  the 
parties  in  interest,  Josiah  P.  Thomley,  one 
of  the  defendants  who  filed  an  answer  In 
propria  persona,  not  being  represented  by 
a  solicitor,  that  it  is  tor  tbe  interest  ot 
all  parties  to  any  interest  in  said  land 
that  the  same  shall  be  sold,  and  that 
Thursday,  the  12th  day  ot  December,  188tt, 
will  bethe  best  da.y  for  such  sale.  It  is  fur- 
ther agreed  that  it  will  l>e  the  best  to  sell 
tbe  high  land  in  lots  according  to  tbe  plat 
of  8.  Lewis  Simons,  produced  before  me 


and  marked 'A,' and  the  marsh  land  in 
one  body  as  delineated  In  plat  of  S.  Lewis 
SimonH,  marked  'B.'  Tbe  question  has 
been  raised  whether  such  sale  shall  be 
made  by  the  plaintiff,  Arthur  B.  Rose,  as 
trustee  and  admlnlHtrator  with  the  will 
annexed  ot  the  said  Josiah  S.  Payne,  un- 
der the  power  of  sale  given  by  the  will, 
or  whether  it  shall  be  by  the  master  un- 
der the  order  of  the  court;  and  I  am  re- 
quested by  tbe  solicitors  to  make  a  report 
npou  the  nature  and  scope  of  the  proceed* 
ings,  and  practice  of  the  court,  to  aid  the 
court  in  the  decision  of  the  question.  The 
complaint,  (filed  15th  December,  1885,) 
sets  forth  in  full  the  will  of  tbe  testator, 
Josiah  8.  Payne,  by  which  he  appointed 
J.  Clarence  Cochran,  Dr.  Arthur  B.  Rose, 
(the  plaintiff  herein,)  and  Cowlan  Grave- 
ley,  trustees,  and  the  said  J.  Clarence  Coch- 
ran, sole  executor,  and  disposes  ot  his  en- 
tire estate  for  the  benefit  ot  his  wife  and 
daughters,  Maria  Torens  Graveley,  wife  ot 
John  Graveley,  and  her  children;  and  Julia 
Henrietta  Payne,  who  ■  afterwards  mar- 
ried John  Thomley,  and  her  children,  th» 
particulars  of  which  need  not  be  here  fully 
stated.  In  tbe  third  clause  the  testator 
desires  his  executors  to  sell  and  dispose 
ut  the  rest  and  residue  ot  his  estate,  real 
and  personal,  wheresoever  and  whatso- 
ever, as  soon  after  his  death  as  he  can  do 
so  conveniently  and  Judiciously,  so  as  to 
convert  the  whole  iuto  money,  but  leaves 
the  time,  term,  and  mode  of  sale  to  bis 
sole  Judgment  and  discretion  exclusively, 
and.,  until  such  sale  be  effected,  he  author- 
ises and  empowers  him  to  receive  the 
rents,  and  to  make  leases  of  any  or  all  of 
his  real  estate  upon  such  rents  and  con- 
ditions, and  tor  such  term  of  time,  as  he 
shall  think  best.  In  the  ninth  clause  he 
requests  three  trustees  named,  after  the 
investment  ot  the  funds  committed  to 
them,  to  arrange  themselves  that  one 
only  of  them  shall  receive  and  disburse  the 
interest  on  said  investments,  and  receive 
commissions  thereon.  In  the  last  clause 
the  testator  appoints  the  said  J.  Clarence 
Cochran  sole  executor  ot  bis  will,  with  full 
power  to  sell  bis  whole  estate,  real  and 
personal.  The  complaint  further  states 
that,  after  the  death  ot  testator,  his  daugh- 
ter Julia  Henrietta  married  Dr.  John 
ThomW,  and  has  the  following  children : 
Josiah  Payne,  Julian,  Jane  R.,  and  John 
Thomley,  infants,  who  resided  with  their 
mother,  during  her  lite-time,  at  Charlottes- 
ville, Va.  That,  up  to  the  time  ot  his 
def^th,  the  said  J.  Clarence  Cochran  acted 
as  sole  trustee.  In  accordance  with  a  mem- 
orandum in  writing  annexed  to  tbe  will, 
by  which  testator  expressed  the  wish  that 
tbe  trustees  should  act  in  the  order  named, 
tbe  said  memorandum  having  been  ac- 
cepted as  part  ot  the  will  by  all  the  parties 
In  interest.  That  a  friendly  suit  was  in- 
stituted in  April,  1881,  by  Isabella  J.  Payne 
et  al.  V.  J.  Clarence  Cochran  et  al.,  having 
as  its  object  the  confirmation  of  the  sale 
of  the  lot  ot  land  at  the  comer  ot  Broad 
and  Friend  streets,  in  the  city  of  Charles- 
ton, devised  by  testator  to  his  wife,  the 
said  Isabella  J.  Payne,  tor  life,  (objection 
having  been  made,  as  appears  by  exami- 
nation of  the  proceedings,  of  the  right  of 
the  executor  to  sell  during  the  life-time  of 
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Mrs.  Pajrue.)  That  the  sale  was  confirmed 
by  the  conrt, and  the  proceedlnxa  invested 
In  stock  of  the  state  of  South  Carolina,  In 
the  names  of  J.  Clar^ice  Cochran  and  Ar- 
thur B.  Rose,  trustees  nnder  the  \vill. 
That  in  that  suit  CowlanGraveleyformal- 
ly  renounced  the  trust,  and  was  dis- 
charged therefrom.  The  testator's  wid- 
ow, Isabella  J.  Payne,  accept^  the  pro- 
visions of  the  will,  and  died  testate,  at 
Charlottesville,  Va.,  on  17th  December, 
1884.  That  Mrs.  Julia  Henrietta  Tbomley 
died  testate  at  Charlottesville,  Ya.,  on  23d 
January,  1885,  leavlnjc  surviving  her  her 
husband,  John  Thomley,  and  the  four  chil- 
dren whose  names  are  above  given.  That 
Mrs.  Maria  T.  Graveley,  one  of  the  life- 
tenants  under  the  will, is  living,  is  capable 
of  rectdvlng,  and  Is  receiving,  the  one-halt 
net  Income  due  her  as  lite-tenant.  That 
her  daughters,  Isabella  E.  and  Anita  Julia, 
are  both  living,  are  of  age,  and  unmar- 
ried. That  John  Graveley,  the  husband 
of  Mrs.  Maria  T.  Graveley,  died  about  the 
Slst  March,  1885.'  That  J.  Clarence  Coch- 
ran, having  died  2d  of  April,  1885,  possessed 
of  considerable  property  of  testator,  re- 
maining unsold,  the  plaintiff  has  taken 
out  letters  of  administration  with  the 
will  annexed  of  thesald estate  of  Josiab  S. 
Payne,  not  administered,  and  has  received 
possession  of  all  the  said  property  from 
the  personal  representative  of  the  said  J. 
Clarence  Cochran,  upon  proper  orders  ol>- 
tained  in  the  court  of  probate.  'That 
the  said  Arthur  B.  Rose,  as  administrator 
de  bonia  bod  cum  testamento  aanexq,  nn- 
der power  of  sale  given  In  the  aforesaid 
will,  is  about  to  sell  the  remaining  real  es- 
tate of  the  said  testator,  so  that  as  speed- 
ily as  possible  the  estate  may  be  In  con- 
dition to  be  Anally  settled,  as  directed  in 
the  provisionsof  the  aforesaid  will.'  That 
by  the  provisions  of  the  said  will,  upon 
the  death  of  testator's  widow,  the  estate 
is  to  be  divided  into  two  equal  parts, — 
the  income  on  one-half  to  be  paid  to  Maria 
Torens  Graveley  during  her  life,  and  the 
eorpns,  upon  her  death,  under  certain  con- 
ditions, to  go  to  her  children ;  the  income 
on  the  other  one-half  to  be  paid  to  Mrs. 
Julia  Henrietta  Thomley  during  her  life, 
and  the  corpus,  upon  her  death,  to  go  to 
her  children  under  certain  conditions. 
That  Mrs.  Payne,  the  widow  of  testator, 
is  dead,  and  Mrs.  Maria  W.  Thomley  is 
dead.  That  the  portion  of  the  income  to 
which  she  is  entitled  has  been  paid  to  Mrs. 
Graveley,  who  is  capable  of  receiving  the 
same;  but  that  the  other  portion  of  the  in- 
come, to  which  Mrs.  Thomley  was  enti- 
tled, has  not  been  paid  in  conHequence  of 
her  death,  leaving  surviving  her  husband, 
John  Thomley,  and  four  minor  children 
whose  names  are  before  stated.  That 
the  said  children  were  living  with  their 
father,  John  Thomley,  at  Charlottesville, 
Va.  "That  Mrs.  Graveley  and  her  children 
reside  in  London,  England.  That,  upon 
the  death  of  Mrs.  Thomley,  her  children 
above  named  became  entitled,  under  the 
will  of  their  grandfather,  nut  only  to  the 
one-half  of  the  net  income  to  which  their 
mother  was  entitled  during  her  life,  but, 
the  life-estate  having  fallen  in,  to  the  cor- 
pusof  the  net  one-half  of  theestate.  That 
the  plaintiff  has  in  his  poscsslon,  as  trus- 


tee and  administrator,  the  interest  and 
income  to  which  the  said  children  of  Mrs. 
Thomley  are  entitled ;  and  that  there  la 
a  considerable  amount  of  the  eorpaa  to 
which  they  are  entitled  in  his  possession. 
That,  upon  the  completion  of  the  sales  of 
real  estate  not  yet  disposed  of,  there  will 
bo  still  more  to  pass  to  said  children.  That 
the  plalntifi  is  advised  that  the  said  chil- 
dren being  minors  not  residents  of  this 
state,  and  having  no  guardian  under  the 
control  of  the  courts  of  this  state,  it  would 
not  be  proper  or  safe  for  him  to  transfer 
the  funds  beyond  the  jurisdiction  of  this 
court,  without  its  order  to  do  so  upon 
proper  security  being  given.  That  he  is 
anxious  that  the  funds  now  in  his  hands, 
and  such  as  shall  accrue  from  investmenti 
up  to  the  time  of  final  settlement,  be  paid 
to  said  children ;  but,  also,  that  upon  the 
final  settlement  of  the  estate  he  may  be 
authorised  and  directed  to  pay  over  the 
corpus.  That  he  is  informed  that  said 
children  are  necessitous,  and  that  their  fa- 
ther's means  are  quite  limited.  Therefore, 
he  prays  Judgment  (1)  that  he  be  author- 
ised to  pay  over  the  income  to  which  said 
children  are  entitled,  or  so  much  thereof  as 
the  conrt  may  see  fit,  to  their  father,  John 
Thomley,  for  the  maintenance  and  sup- 
port of  said  children,  his  receipt  to  be  a 
sufficient  discbarge  to  him, such  payments 
to  be  made  semi-annually  until  the  estate 
is  finally  settled;  (2)  that,  whenever  the 
estate  is  in  such  condition  that  a  final  set- 
tlement can  be  made,  he  be  allowed  and 
authorised  to  pay  over  the  one-halt  of  the 
corpus  of  said  estate,  after  deducting  all 
costs,  fees,  and  expenses  of  whatever  nat- 
ure or  kind  that  may  legally  have  accrued 
upon  the  said  fund  to  a  guardian  proper- 
ly and  duly  qualified  according  to  the  law 
of  this  state,  after  giving  the  proper  secu- 
rity ;  and  tor  further  relief. 

"The  parties  having  all  been  duly  served 
and 'having  answered,  the  case  was  re- 
ferred to  the  late  Master  Hanckel,  and  his 
report  (filed  13th  March,  1886,)  was,  by  or- 
der of  his  honor.  Judge  Wallace, filed  the 
same  day, confirmed,  and  the  plaintiff  was 
authorized  and  directed  to  pay  over  to 
Dr.  .Tohn  Thoraley,  the  father  of  the  four 
children  of  Mrs.  Julia  N.  Thomley,  the 
sum  then  in  his  hands  to  which  said  chil- 
dren were  entitled,  and  other  amounts  of 
the  income  thereafter  coming  into  his 
hands  for  said  cliildren,— the  receipts  of 
said  John  Thoraley  being  his  sufficient 
discharge  for  the  sums  so  paid  for  the 
maintenance  and  education  of  said  chil- 
dren, until  such  arrangments  for  the  care 
of  the  estates  can  be  made,  as  the  court 
may  thereafter  direct;  thattbemasterpay 
the  coHts  of  the  proceedings  out  of  any 
funds  In  his  hands  avallnble  thereto.  By 
order  of  his  honor.  Judge  Norton,  filed 
22d  June,  1888,  the  case  was  referred  to  me 
to  carry  out  the  orders  directed  to  the 
late  Master  Hanckel,  and  to  report  upon 
all  matters  Involved  In  the  cause,  with 
leave  to  report  any  special  matter.  On 
t^th  June,  1888,  Frank  A.  Massie.  of  Char- 
luttesville.Va.,  filed  a  petition  in  the  cause, 
stating  that  Dr.  John  Thoraley  had  died 
in  November,  1887,  and  that  he  had  been 
duly  appointed  guardian  of  the  tour  chil- 
dren of  Mrs.  Thomley  by  the  court  of  Al- 
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bemarle  countj,  Va.,  and  praying  that, 
opon  tbts  conrt'H  being  aatlBtied  as  to  his 
fitness  to  be  such  guardian,  tbe  legality 
of  his  appointment  by  a  court  of  compe- 
tent Juiisdiction,  and  the  sntBcfency  of  the 
secarity  given  by  him,  petitioner  be  made 
a  party  defendant  in  the  said  suit,  with 
leave  to  file  sucb  answer  therein  as  "bo  may 
be  advised,  and  that  tbe  said  Arthur  B. 
Boee  be  directed  to  pay  to  petitioner,  as 
gnardlan,  all  interest  and  property  In  his 
hands  to  which  said  children  are  entitled. 
Upon  this  petition  his  honor,  Judge  Nor- 
TON'.by  order  filed  19th  June,  1888,  ordered 
that  tbe  petitioner  be  made  a  party  de- 
fendant, with  leave  to  file  an  answer;  that 
the  master  report  upon  the  matters  stated 
to  the  petition;  that,  in  the  mean  time, 
the  said  Arthur  B.  Hose  do  pay  to  tbe 
petitioner  the  income  which  he  held  for 
tbe  children  of  Mrs.  Thomley;  that  the 
master  report  what  would  be  a  proper 
counsel  fee  for  the  a  ttomey  for '  the  said 
minors,  and  the  attorney  for  the  tmstee 
and  tbe  administrator.  Tbe  answer  of 
tbe  said  Frank  A.  Massie,  guardian,  was 
filed  19th  July,  1888.  Among  other  things 
(In  paragraph  6)  he  alleges  and  avers 
that  the  real  estate  now  In  the  bands  of 
the  trustee.  Dr.  A.  B.  Bose,  cannot  now  be 
sold  by  him,  said  trustee  or  administra- 
tor,except  under  thedirectlonof  theconrt; 
that  it  produces  little  or  no  Income,  and 
that  it  should  be  sold  under  the  directions 
of  tbiaconrt  at  as  early  day  in  the  com- 
tog  autumn  as  possible,  and  prays  that  the 
•aid  trustee  and  administrator  may  ac- 
count for  all  the  funds  In  bis  hands  belong- 
ing to  said  infants,  and  for  all  the  rents  he 
has  received  for  the  real  estate  in  bis 
bands ;  that  said  trustee  and  administra- 
tor be  directed  to  assign,  transfer,  and 
deliver  to  biro  all  securities  in  bis  hands 
belonging  to  said  Infants,  and  to  pay  to 
him  all  money  belongiuK^o  them;  that  the 
real  estate  belonging  to  the  said  estate 
may  be  sold  under  the  direction  of  the 
court;  and  for  further  relief.  Joslab 
Payne  Thomley,  one  of  the  children  of 
Mrs.  Henrietta  Thornle> .  having  arrived 
at  tbe  age  of  21  years  on  tbe  17th  July, 
1889,  filed  his  answer  by  consent  of  all  par- 
ties In  propria  persona  on  19th  July, 
claiming  that  bis  share  of  his  grandfather's 
estate  should  be  paid  to  him  directly.  The 
report  filed  by  me  20th  July,  1888,  the  oi^ 
der  of  his  honor.  Judge  Norton,  therein, 
filed  2Sth  July,  1888,  and  my  report  filed 
80th  October,  1888,  show  all  that  has  been 
done  in  the  ta  use,  and  a  reference  to  them 
will  save  the  necessity  of  further  state- 
ment in  this  report.  Arthur  B.  Bose,  trus- 
tee and  administrator  under  said  order, 
paid  the  costs  of  the  proceedings,  and  a 
counsel  fee  of  9200  to  bis  solicitor,  out  of 
tbe  entire  funds,  and  a  fee  of  $160  to 
Messrs.  Lord  &  Hyde,  attorneys  for  the 
children  of  Mrs.  Thomley,  paid  out  of  their 
shares.  Upon  this  payment  to  them  by 
the  said  order  of  Judge  Norton,  Messrs. 
Lord  &  Hyde  were  discharged  and  re- 
leased as  counsel  for  tbe  minor  defendants 
end  Joslab  P.  Thomley.  The  said  Arthur 
B.  Hose  assigned  to  the  said  Frank  A. 
Massie,  as  guardian  of  each  of  tbe  minor 
ebildren  of  Mrs.  Thomley,  consol  stock  of 
the  state,  registered  In  name  of  said  guard- 


Ian,  98,403.68  eaeta.  I  have  thought  It  best 
to  state  thus  fully  and  particularly  the 
pleadings,  reports,  and  orders,  that  the 
court  may  understand  the  nature  and 
scope  of  the  proceedings. 

"Asto  the  practice  of  the  court,  at  th» 
request  of  the  solicitors,  I  respectfully  re 
port  as  follows:  Where,  (as  In  this  case,) 
the  heirs  at  law  of  tbe  testator  are  par- 
ties to  the  proceedings,  asit  was  held  to  be 
competent  for  tbe  court  to  appoint  any 
person  to  execute  a  bonreyanne,  as  in 
Dean  v.  Lanford,  9  BIch.  Eq.  428,  where 
land  has  been  sold  by  an  executor  and 
tmstee  but  no  conveyance  had  been  made. 
It  was  held  competent  to  order  the  con- 
veyance to  be  made  either  by  tbe  com- 
plainant, who  was  the  administrator  of 
the  deceased  executor  and  trustee,  or  by 
the  commissioner  It  the  heirs  of  the  testa- 
tor were  parties  to  the  proceedings.  In 
tbe  case  of  American  Bible  Society  v.  No- 
ble, 11  BIch.  Eq.  186,  the  bill  was  filed  by 
distributees  against  the  widow  of  John  B. 
Bull  and  his  administrator,  as  he  was 
supposed  to  have  died  intestate,  for  parti- 
tion. Some  of  the  personalty  was  sold  by 
the  commissioner  under  the  order  of  the 
court.  A  will  of  Bull  was  discovered  after 
tbe  filing  of  tbe  bill,  and  adjudged  to  be 
valid,  and  Noble  qualified  as  executor. 
By  the  circuit  decree  the  commissioner 
was  ordered  to  make  sale  of  the  real  and 
personal  estate.  The  executor  appealed 
on  the  ground  that  he  was  directed  by  the 
will  to  make  the  sale,  and  that  the  sale 
ordered  by  the  court  should  be  made  by 
him,  and  not  by  the  commissioner.  The 
appeal  conrt  sustained  tbe  appeal.  The 
opinion  of  the  conrt  was  delivered  by 
Chancellor  Wabdlaw.  In  it  he  says,  (page 
199:)  'When  the  order  for  sale  of  the 
estate  was  orig:inally  granted,  John  Bull 
seemed  to  be  intestate  as  to  his  whole  es- 
tate, and  this  court,  having  custody  of 
the  estate  property,  directed  the  sale  to 
be  made  by  its  own  officers ;  and  as  far  as 
the  order  has  been  executed  it  must  be 
supported,  and  if  the  executor  is  dissatis- 
fied with  his  compensation  for  trouble  and 
management,  his  remedy  Is  in  the  law 
court  for  extra  compensation  under  the 
act  of  1789.  But,  as  we  understand  the 
tacts.  Berry  Hill  Is  still  unsold,  and  as  we 
have  adjudged  this  tract  to  be  parcel  of 
the  General  Bull  esta  te,  which  the  executors 
were  directed  by  the  testator  to  sell,  and, 
as  there  is  no  charge  of  Insolvency  or  mis- 
conduct made  as  to  tbe  executor,  we  ad- 
judge that  itishia  privilege  to  make  the  sale 
o(  Berry  Hill,  and  so  much  of  the  decretal 
order  as  directs  it  to  be  made  by  the  com- 
missioner be  rescinded.'  Chancellor  John- 
ston concurred  throughout,  'except  as  to 
the  right  of  the  executor  to  sell,'  as  to 
which  he  says:  'I  apprehend  that  much 
inconvenience  and  perplexity  will  arise  in 
fnture  cases,  where  the  executor  Is  author- 
ized to  make  partial  sales.  Sound  prac- 
tice, (and  this  is  only  a  question  of  prac- 
tice,) requires  that,  where  an  estate  is  to 
be  administered  by  the  court,  the  whole 
funds  should  bo  in  the  bands  of  its  offi- 
cers.' Page  204.  In  Thomson  V.  Palmer,  2 
BIch.  Eq.  82,  it  was  held  that,  where  an 
executor  of  an  insolvent  estate  files  a  bill 
enjoining  creditors  from  sning,  and  calling 
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tbem  Jn  under  an  order,  the  {dnda  In  the 
hands  of  the  executor  should  be  placed  io 
the  poHHesRion  of  the  court,  and  If  a  sale 
be  ordered,  whether  It  seems  of  real  or 
personal  estate,  the  sale  should  be  made 
by  the  master  and  the  funds  received  by 
him.  In  delivering  the  opinion  of  the  appel- 
late court, Chancellor  Johnston  states  the 
priuctplets  and  reasons  which  govern  the 
practice  of  the  court  in  terms  more  general 
than  were  perhaps  necessary  in  that  par- 
ticular case.  He' says:  'There  remains 
another  point  reqnlring  the  special  notice 
of  thecourt.  When  an  executor  or  adiuio- 
Istrator  comes  for  the  aid  of  the  court  in 
administering  the  estate  In  his  hands,  the 
court  should  be  placed  in  possession  of  the 
funds  to  be  administered ;  and  when  the 
court  Is  called  upon  to  order  a  sale  of  land 
In  aid  of  assets,  it  should  have  the  coro- 
mand  of  the  proceeds  of  sale  to  be  admin- 
istered. We  should  not  be  required  to  en- 
Join  creditors  from  proceeding  elsewhere, 
unless  we  are  placed  in  possession  of  the 
funds  to  which  the  creditors  are  entitled, 
so  as  to  enable  ub  to  satisfy  all  the  just 
rights  with  which  we  have  interfered.  The 
sale  which  the  executor  was  allowed  to 
make  should  have  been  made  bytbeofflcers 
of  this  court,  by  which  not  only  the  fund 
would  have  been  In  the  bands  of  the  court, 
but  the  sale  would  have  been  made  at  far 
less  expense,  the  commissions  of  the  master 
being  less  than  those  of  the  executor.' 
These  cases  are,  I  think, sufficient  to  show 
the  practice  of  the  court  prlorto  the  adop- 
tion of  the  Code  of  Procedure.  Section  807 
is  as  follows:  'Property  to  be  sold  must 
be  sold  in  the  county  where  it  lies,  and  In 
the  following  manner:  All  sales  of  real 
estate  under  the  ordera  of  the  probate 
court  shall  be  made  by  the  judge  of  pro- 
bate. All  sales  under  the  order  of  the 
court  where  the  title  is  to  be  made  by  the 
clerk  of  the  circuit  court,  shall  be  made  by 
the  clerk.  All  other  Judicial  sales  shall  be 
made  by  the  sheriff,  as  now  provided  by 
law.  In  those  counties,  where  the  office  of 
master  exists,  the  master  shall  make  all 
sales  ordered  by  the  court  in  granting 
equitable  relief,  conformably  to  the  prac- 
tice of  the  courts  of  equity  of  this  state 
before  said  courts  were  abolished.  Up- 
on such  sale  being  made,  and  the  terms 
complied  with,  the  officer  making  the 
same  must  execute  a  conveyance  to  the 
purchaser,  which  conveyance  shall  be 
eflectuni  to  pass  the  rights  and  interest  of 
the  parties  adjudged  to  be  sold.'  In  the 
case  of  Armstrong  y.  Humphreys,  5  S.  0. 
128,  it  was  held  that  the  provision  requir- 
ing proi>erty  adjudged  to  be  sold,  to  be 
sold  in  the  county  where  it  lies,  and  by 
the  sheriff  of  the  county,  was  mandatory,' 
and  even  if  it  was  directory  merely,  it 
would  still  follow  that  the  courts  were 
bound  to  pursue  such  direction,  and  a  de- 
cree or  order  disregarding  it  would  have 
to  be  considered  as  erroneous.  The  mas- 
ters' act  1878,  m  »t.  at  Large,  609;  Gen. 
St.  S  700.)  enacts 'that  each  master  shall 
make  all  such  sales  as  the  court  may  order 
him  to  make  in  granting  equitable  relief, 
and  shall  execute  all  proi>er  conveyances 
therefor.'  In  Ostendortt  v. Brown,  15  S.C. 
116,  it  was  held  that^ '  since  the  master's 
act  of  1878,  (16  St.  607,)  all  sales  in  the  coun- 


ties therein  named,  ordered  by  the  court 
in  equity  cases,  must  be  made  by  the  mas- 
ter.' The  counsel  for  the  guardian  of  the 
minor  children  of  Mrs.  Thornley  contends 
that  it  is  of  greater  importance  to  the  in- 
terest of  the  said  minors  that  the  sale  of 
the  real  estate  of  their  grandfather,  Josiah 
S.  Payne,  shall  be  made  l>y  the  master  un- 
der the  decree  of  the  court  in  proceedings 
to  which  all  who  have  an  interest  in  the 
property  are  parties  and  bound  by  the  de- 
cree, than  when  made  by  an  executor  or 
trustee.  The  expenses  of  a  sale  by  the  ad- 
ministrator would  be  greater  than  If  the 
sale  is  made  by  the  master.  The  adminis- 
trator would  have  to  employ  a  broker  to 
sell,  whose  charges  would  come  out  of  the 
proceeds  of  sale.  The  costs  of  papers  where 
sales  are  made  by  a  broker  are  generally 
considerably  larger  than  when  made  by  a 
master;  and  if,  as  is  probable,  the  parties 
who  have  an  interest  in  the  land  should  buy 
at  said  sale  to  protect  their  interest  and  to 
prevent  sacrifice,  the  addlthmal  amount 
which  they 'would  be  required  to  pa,y  for 
papers  would  reduce  the  amount  they 
would  receive  on  account  of  their  shares. 
The  plat  of  Mr.  Simons,  accordingto  which 
it  isagreed  thattbesaieshould  bemade, di- 
vides the  land  into  217  lots.  The  commis- 
sions of  the  master  would  be  less  than  those 
to  which  the  administrator  with  the  will 
annexed,  would  be  entitled.  See  Thom- 
son V.  Palmer,  supra.  He  contends,  fur- 
ther, that  the  plaintiff  has  Toluntarlly 
cotne  into  court  asking  its  aid  In  adminis- 
tering the  estate  of  his  testator,  and  his 
protection  in  paying  over  not  only  the 
income,  but  the  corpus,  of  the  estate,  as 
well  the  proceeds  of  sale  of  the  real  estate 
as  of  the  personal,  to  the  parties  entitled 
thereto,  some  of  whom  are  not  within  the 
jurisdiction  of  the  court,  (the  court  has 
recognized  and  sarictioned  the  necessity 
and  propriety  of  the  application,  by  or- 
dering the  fees  of  plalntiif's  counsel  to  be 
paid  out  of  the  estate.)  that  the  guardian 
of  the  absent  minors,  having  been  made  a 
party,  has  invoked  the  protection  of  the 
court  for  said  minors,  and  prayed  that  the 
ri;ul  estate  in  which  they  have  an  interest 
shall  not  be  sold  by  the  administrator 
and  trustee  at  his  discretion,  but  that  it 
shall  be  sold  only  by  the  order  and  direc- 
tion of  the  court,  and  that  the  said  admin- 
istrator and  trustee  shall  account  for  the 
rents  and  profits  of  said  real  estate  re- 
ceived by  him;  that  this  constitutes  a 
case  for  the  granting  of  equitable  reli^ 
conformably  to  the  practice  of  the  courts 
of  equity  of  this  state  before  said  courts 
were  abolished,  and  that  said  courts 
would,  under  the  circumstances  of  this 
case,  have  ordered  the  sale  of  the  real  es- 
tate, the  proceeds  of  which  are  to  be  paid 
over  under  its  orders  and  decrees,  to  be 
made  by  the  officer  of  the  court,  and  the 
said' proceeds  held  by  him, and  the  convey- 
ance to  be  made  by  said  officer  so  as  to 
pass  the  interest  of  all  parties  to  the  cause. 
Infants  as  well  as  adults.  But  he  further 
contends  that  the  provisions  of  the  Code 
of  Procedure  and  the  masters'  act,  requir- 
ing that  all  sales  ordered  by  the  court  In 
granting  equitable  relief,  (or  as  expressed 
in  Ostendorff  v.  Brown,  supra,  in  equity 
cases,)  shall  be  made  by  the  master  in 
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the  conaties  where  there  Is  a  maater,  are 
mandatory,  and  canDOt  be  diereKarded, 
or,  even  If  directory  merely,  it  would  still 
follow  that  the  courts  are  bound  to  pur- 
>ne  such  directions,  and  a  decree  or  order 
dlsregardluK  them  would  have  to  be  con- 
sidered as  erroneous.  Armstrong  v.  Hnm- 
phreys;  OatendortI  t.  Brown,  supra. 

"The  counsel  for  the  administrator  and 
trustee  contends  that  the  plalntllt  does 
not,  lu  his  complaint,  seek  the  aid  of  the 
court  in  admlnisterlug  the  estate  of  his 
testator,  nor  does  he  ask  the  order  of  the 
court  for  the  sale  of  the  real  estate,  but, 
on  the  contrary,  avers  hla  purpose  of  aell- 
ing  the  same  under  the  power  given  blm 
fai  the  will,  but  only  makes  the  applica- 
tion for  the  benefit  of  the  children  of  Mrs. 
Thomley,  to  enable  them  to  receive  their 
sbares,  no  order  being  necessary  to  en- 
able Mrs.  Gravele.v  to  receive  her  shares; 
that  he  is  entitled  to  sell  the  real  estate 
under  the  power  given  in  the  will,  although 
the  court  may  order  and  direct  him  as  to 
the  time  and  terms  of  said  sale,  so  as  to 
protect  the  interest  of  the  minors,  and  to 
the  disposition  to  be  made  of  their  shares ; 
that  the  court  should  not  deprive  blm  of 
the  commisslona  on  such  salea  to  which 
helsentltled,  (11  Rich.  Eq.  186,  supra ;)  that 
an  order  for  the  sale  of  the  real  estate  by 
the  master  not  having  been  contemplated 
by  the  complnlnnnt,  and  not,  therefore, 
being  within  the  scope  or  purpose  of  the 
complaint,  it  is  questionable  whether  pur- 
chasers at  a  sale  made  by  the  maater  would 
accept  the  title,  aa  It  may  be  questionable 
whether  the  court  has  jurisdiction  to 
make  such  sale  under  these  proceedings. 
As  the  solicitors  request  me  to  report  my 
conclusion  upon  thequestions  raised,  I  will 
do  so,  althongh  feeling  some  delicacy  in 
the  matter,  because  it  is  Important  that 
the  questions  shall  be  settled  by  the  court, 
and  It  Is  best  that  they  be  brought  to  a 
practical  issue.  Without  recapitulating 
the  reasons,  I  will  only  state  that  I  con- 
cur in  the  views  taken  by  the  connsel  for 
the  guardian  of  the  minor  defendants.  I 
respectfully  recommend  that  the  entira 
real  estate  of  the  testator,  Josiah  S. 
Payne,  remaining  unsold,  be  sold  in  such 
parcels  and  upon  such  terms  as  the  court 
shall  direct,  and  on  such  day  as  the  solicit- 
ors in  the  cause  shall  agree  upon  In  writ- 
ing; that  the  sale  be  ordered  to  be  made 
by  the  master,  after  due  advertisement; 
and  be  bold  the  proceeds  of  sale  subject 
to  the  further  order  of  the  court. " 

B.  E.  Young,  for  appellants.  J.  Bacb- 
nan  Cbtaolm  and  Lord  &  Hyde,  tor  re- 
spondents. 

McGowAN,  J.  Isaiah  8.  Payson  died 
August  22, 1859,  leaving  a  will,  and  heirs 
and  next  of  kin.  as  follows,  viz. :  Widow 
Isabella  I.  Payson,  and  two  daughters, 
Maria  T.  Gravely,  wife  of  John  Gravely, 
of  England,  and  Julia  Henrietta  Payson, 
afterwards  the  wife  of  John  Thomley,  of 
Charlotteavllle,  Va.  Among  other  things, 
the  testator  directed  by  his  will  that  his 
ezecntor  should  sell  and  dispose  of  the  rest 
and  residue  of  bis  estate,  real  and  person- 
al, "as  soon  after  hla  death  as  be  can  do 
BO  conveniently  and  Judiciously,  so  as  to 


convert  the  whole  into  money,"  bntleaves 
the  times,  terms,  and  mode  of  sale  to  his 
sole  Judgment  and  dlacretion  exclusively; 
"and  until  such  sale  shall  be  effected,  I  au- 
thoHse  and  empower  him  to  receive  the 
rents. "  After  directing  some  legacies  to 
be  paid,  the  aale  moneys  of  the  residue  are 
given  to  J.  Clarence  Cochran,  Arthur  B. 
Bose,  and  Cowlan  Gravely,  to  be  invested, 
and  the  increase  to  be  Invested  and  paid, 
— one-third  to  Mrs.  Payaon  for  life;  one- 
third  to  Mrs.  Gravely  for  life,  and,  upon 
her  death,  to  her  issue  if  she  left  any,  and 
if  none,  to  the  legatees  under  her  will,  and 
it  no  will,  to  testator's  "right  heira;"  and 
the  remaining  third  to  Julia  Henrietta 
Payson,  in  the  same  way.  The  part  giv- 
en to  his  wife  for  life  went,  after  her 
death,  to  the  daughters  above.  The 
other  clauses  of  the  will  are  unimportant 
in  this  case,  except  the  last,  which  is  as 
follows:  "I  nominate,  constitute,  and  ap- 
point my  good  friend  J.  Clarence  Cochran, 
executor  of  this  my  will,  with  full  power 
to  sell  my  whole  estate,  real  and  person- 
al, "  etc.  Julia  Henrietta  Payson  married 
John  Thomley  of  Virginia,  and  during 
her  life  received  her  share  of  the  Income, 
but  she  died  January  28, 1886,  leaving  her 
husband,  John  Thornley,  and  four  chil- 
dren, vis.,  Josiah  Payson,  Julia,  Jane 
Bichlng,  and  John,  who  became  entitled 
In  their  own  right  to  a  considerable  inter- 
est In  the  estate  of  their  grandfather,  the 
testator.  Soon  after,  in  April,  1K85,  the 
executor,  Mr.  Cochran,  also  died,  without 
having  full.v  administered  the  estate  and 
especially  leaving  unsold,  (as  it  was  con- 
sidered Injudicious  to  sell,)  a  tract  of  land, 
partly  marsh,  on  Charleaton  Neck,  known 
as  "Payne's  Farm."  Dr.  Arthur  B.  Ruse, 
the  only  remaining  trustee  under  the  will, 
took  upon  himself  the  duties  nf  the  trust, 
and  alao  quallfled  aa  administrator  de 
bonis  noD  with  the  will  annexed.  Upon 
taking  charge  ot  the  unadmlnlstered  es- 
tnte,  he  found  that  the  children  of  Mrs. 
Thomley  were  entitled  to  a  portion  of  the 
income  in  his  hands;  and,  although  they 
needed  It  for  maintenance  and  support, 
there  was  no  one  to  whom  It  could  be 
aafely  paid,  aa  they  were  minors,  beyond 
the  limits  of  the  state  and  without  guard- 
ian. Under  these  circumstances,  on  De- 
cember 16. 1885,  he,  aa  the  representative  of 
the  estate  and  with  the  entire  consent  of 
all  the  parties,  instituted  those  proceed- 
ings to  obtain  the  authority  ot  the  court 
to  pay  the  share  of  the  Thornley  children 
to  their  father,  Dr:  John  Thomley,  with- 
out his  being  appointed  guardian.  The 
complaint,  among  other  things,  contained 
the  following  statement:  "That  uiion  the 
death  of  Mrs.  Thomley  bercblldrpn  became 
entitled  under  the  will,  not  only  to  one- 
half  of  the  net  income,  to  which  their 
mother  was  entitled  during  herlife,  but,  the 
lite-estate  having  fallen  into  theeorpua,  to 
one-half  the  estate  that  tbe  plaintiff  has 
in  his  possession  as  trustee  and  adnilnis* 
trator.  the  income  to  which  the  children 
ot  Mrs.  Thornley  are  entitled,  etc.;  that 
the  plalntllt  is  advised  that  the  said  chil- 
dren being  minors,  non-residents,  and  hav- 
ing no  guardians  under  the  control  ot  ths 
courts   ot  this   state,  it   would  not  b« 
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proper  or  aafe  to  tranafer  the  fundu  be- 
yoDd  the  jnrlsdictlon  of  this  court,  without 
Its  order  to  do  so  upoo  proper  security 
given ;  chat  be  is  anxlouB  that  the  funds 
now  in  his  hands,  and  such  as  shall  come 
from  investments  up  to  the  time  of  final 
settlement,  be  paid  to  said  children,  but 
also  that,  upon  the  final  settlement  of  the 
estate,  he  may  be  authorized  and  directed 
to  pay  over  the  corpus.  That  he  Is  in- 
formed that  said  children  are  necesMtous, 
and  that  their  father's  means  are  quite 
limited,"  etc.  The  court  sustained  this 
view,  and  ordered  the  administrator  to 
pay  over  to  Dr.  John  Thomley,  father  of 
the  minors,  the  Increase  in  his  hands  be- 
lonfi^lng  to  them  for  their  use,  etc.  But  in 
1889,  Dr.  Thomley,  the  father,  died,  and 
thereupon  Frank  A.  Massle  was  appoint- 
ed gniardian  of  the  children,  in  the  state 
of  Virginia.  He  asked  and  obtained  leave 
as  guardian,  to  come  into  the  case  as  a 
defendant;  and  bis  answer,  for  the  first 
time,  changed  the  consent  character  of 
the  proceedings, demanded  an  accounting, 
and  alleged  that  the  real  estate  now  in 
the  hands  of  the  trustee  and  administra- 
tor with  the  will  annexed  cannot  now  be 
sold  by  him,  except  under  the  direction  of 
court;  that  It  produces  little  or  no  in- 
crease ;  and  that  it  should  be  sold  under 
the  direction  of  court.  The  question 
whether  Dr.  Rose,  the  representative  of 
the  estate,  by  the  proceeding  which  he  filed 
for  a  particular  purpose,  had  forfeited  the 
right  given  by  the  will  to  make  the  sale, 
and  that  the  master,  under  the  order  of 
eourt,  must  make  It,  was  referred  to  Mas- 
ter Miles,  who  made  a  full  and  elaborate 
report,  reviewing  the  authorities,  (which 
should  appear  in  the  report  of  the  case,) 
and  recommending  that  the  court  order 
the  sale  to  be  made  by  the  master. 

Upon  exception  this  report  came  before 
Judge  Hddson,  who  adjudged  that  Ar- 
thur B.  Bose,  as  trustee  and  administra- 
tor de  bonis  non  with  the  will  annexed  of 
the  estate  of  Joslah  S.  Payson,  has  full 
power  of  sale  of  the  real  estate  of  Joslah 
8.  Payson,  without  the  Intervention  of  the 
court,  and  overruled  the  report.  From 
this  judgment  Frank  A.  Massie,  guardian, 
and  Julia  Thomley,  appeal  .upon  the  fol- 
lowing grounds :  (1)  That  the  trustee  and 
administrator.  Dr.  A.  B.  Bose,  having 
craved  the  aid  of  the  court,  In  the  admin- 
istration of  the  estate  intrusted  to  him, 
put  the  estate  into  the  care  and  custody 
of  the  court,  and  that  the  court  should 
have  taken  care  that  the  estate  Is  admin- 
istered for  the  advantage  of  those  benefi- 
cially entitled  thereto,  and  not  for  that  of 
the  administrator  ortrustee.  (2)  That  in 
this  case  the  court,  even  if  It  does  not  or- 
der the  sale  to  be  made  by  the  master, 
should  have  kept  a  supervision  over  the 
administrator  and  trustee,  and  required 
him  to  sell  the  property,  under  the  direc- 
tion of  the  court.  (8)  That,  as  this  is  an 
equity  case,  all  sales  of  the  property  in- 
volved should  be  made  by  the  master  not 
only  as  a  matter  of  law,  but  also  as  a 
matter  of  discretion,  because  sales  made 
by  the  master  are  made  "at  far  less  ex- 
pense" thau  if  made  by  the  administrator, 
etc    (4)  That  bis  honor  should  have  fur- 


ther held  that  the  court  will  not  allow  an 
administrator,  executor,  or  trustee  to  bur- 
den those  interested  in  the  estate  with  a 
double  set  of  costs.  Either,  trusting  to 
himself  and  his  counsel,  he  must  adminis- 
ter the  estate  himself,  or,  If  he  goes  into 
court  for  its  aid,  and  then  creates  extra 
costs,  and  expenses,  and  relieves  himself 
of  responsibility,  he  must  then  administer 
the  estate  under  the  direction  of  the  court, 
in  the  least  expensive  manner  and  tiiroiigh 
its  officer.  And,  finally,  all  this  is  made 
the  stronger  and  the  more  obligatory  on 
the  court,,  where  minors  are  concerned. 
Under  the  law  every  man  has  the  right  to 
make  bis  own  will,  and,  if  he  desires  to 
have  his  property  sold,  to  declare  how  and 
by  whom  it  shall  be  done.  When  Dr. 
Bose  received  his  letters  as  administrator 
with  the  will  annexed,  there  can  be  no 
doubt  that  he  had  the  right  (section  1972, 
Oen.  St.)  to  sell  all  the  unsold  property  of 
the  testator,  Payson,  according  to  the 
terms  of  his  will ;  and,  as  it  appears,  he 
had  the  land  surveyed,  divided  into  lots, 
and  was  making  arrangements  to  sell 
when  the  earthquake  came,  which  made  a 
sale  at  that  time,  or  soon  after,  nnadv^sa- 
ble.  Nothing  has  since  occurred  to  deprive 
him  of  that  undoubted  right,  unless  it  may 
be  found  in  the  proceedings  which  he  in- 
stituted in  the  court  after  the  death  of 
Mrs.  Thomley  (1885)  for  the  purposes  there- 
in indicated.  We  think  that  the  doctrine 
of  Thomson  v.  Palmer,  2  Bich.  Eq.  36,  is 
sound, — that  "when  an  executor  or  ad- 
ministrator comes  for  the  aid  of  the  court, 
in  administering  the  estate  in  his  bands, 
the  court  shall  be  placed  in  possession  of 
the  fund  to  be  administered,  and  when  the 
court  is  called  upon  to  order  a  sale  of  land 
in  aid  of  assets,  it  should  have  the  com- 
mand of  the  proceeds  of  sale  to  be  admin- 
istered," etc.  We  do  not,  however,  see  the 
analogy  claimed  to  exist  between  that 
ca«e  and  the  one  at  bar.  There  Is  no  sug- 
gestion here  that  the  estate  is  Insolvent, 
with  numerous  creditors,  or  that  there  is 
any  such  complexity  in  it  as  to  make  it 
necessary  that  the  court  should  adminis- 
ter It,  or  that  any  such  request  was  made. 
Undoubtedly  an  executor,  under  certain 
circumstances,  may  ask  the  court  to  re- 
lieve him,  and  to  take  upon  Itself  the  ad- 
iplnlstration  of  the  estate;  but  we  do  not 
understand  that  such  must  be  the  result 
of  every  application  for  any  purpose  to 
the  CO  art ;  bu  t  its  effect  m  Ubt  depend  large- 
ly upon  the  character  of  the  appllratiou 
made.  If  the  proceediugs  in  this  case  must 
have  the  effect  of  transferring  to  the  court 
the  whole  administration,  it  can  only  be 
as  a  necessary  incident  or  legal  effect ;  for 
the  whole  record  shows  that  such  inten- 
tion or  expectation  was  not  in  the  minds 
of  the  executor  or  any  of  the  parties.  It 
does  uot  strike  us  as  exactly  accurate  to 
say  that  the  executor  "put  the  estate  into 
the  care  and  control  of  thecourt."  Nor  do 
we  think  that  such  result  was  the  neces- 
sary consequence  of  the  proceeding.  The 
executor.  Dr.  Bose,  had  in  his  hands  cer- 
tain funds  belonging  to  the  Thomley  chil- 
dren, who  were  minors  without  guardians. 
He  could  not  be  expected  to  pay  them,  un- 
til they  were  represented  by  some  one  wbo 
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conid  irive  tegal  acquittance,  but  he  was 
wintnf^to  make  payment  to  the  father. 
provided  the  court  would  authorize  such 
paijrment.  The  primary  object  ol  the  pro- 
ceeding was  to  obtain  that  authority  (or 
the  exclusive  benefit  of  those  In  whose  be- 
half complaint  is  now  made.  There  was 
not  un  intimation  iu  the  proceedings  as 
to  transferring  the  administration  to  the 
court. 

We  cannot  distinguish  this  case  in  prin- 
ciple from  that  of  Society  v.  Noble,  11 
Rich.  Eq.  186.  In  that  case  a  bill  was  filed 
by  distributees  against  the  administra- 
tor and  widow  of  John  B.  Bull,  as  he 
was  supposed  to  have  died  intestate. 
Some  of  the  property  had  been  sold  by  the 
order  of  the  court,  when  a  will  was  dis- 
covered. By  the  circuit  decree,  the  com- 
misBlouer  was  ordered  to  make  sale  of  the 
remaining  property.  The  executor  ap- 
pealed on  the  ground  that  he  was  directed 
by  the  will  to  make  the  sale.  Held,  that 
the  circuit  decree  was  erroneous,  and  that 
the  executor  had  tberlghtto  makethesale. 
In  delivering  the  Judgment  of  the  equity 
appeal  court.  Chancellor  WARDLAWsaid: 
"  Ab  we  understand  the  facts, '  Berry  Hill ' 
is  still  unsold,  and  as  we  have  adjudged 
thi8  trar-t  to  be  parcel  of  the  General  Bull 
estate,  which  the  execu  tors  were  directed 
by  the  testator  to  sell,  and  as  there  is  no 
charge  of  insolvency  or  misconduct  made 
as  to  the  executor,  we  ad]udi;e  that  it  is 
his  pilviiege  to  make  the  sale  of 'Berry 
Hill '  and  that  so  much  of  the  decretal  or- 
der aa  directs  it  to  be  made  by  the  com- 
missioner be  rescinded,"  etc.  Here  there 
is  not  the  slightest  intimation  of  insolv- 
ency or  misconduct  on  the  part  of  the  ex- 
ecutor. In  the  late  case  of  Anderson  v. 
Butler,  81  S.  C.  198,  9  S.  E.  Rep.  797.  the 
chief  Justice,  in  delivering  the  Judgment  of 
the  court,  said :  "  Now  this  power  [to  sell] 
having  been  conferred,  and  it  not  being  re- 
voke, it  is  the  law  of  the  case  and  must 
control,  unless  suspended  or  vacated  by 
the  courts  for  some  reason  authorizing  the 
court  thus  to  suspend  or  tu  vacate.  Doubt- 
less an  executor  may  be  removed  from  his 
ofHceand  bis  powers  revoked  by  thecourta 
for  subsequent  insolvency,  incompetency, 
or  fraudulent  conduct  in  reference  to  the 
management  of  the  estate;  but  in  the  ab- 
sence of  these  and  all  similar  causes,  we 
know  of  no  authority  In  the  courts  to 
take  from  the  executor  the  power  and  du- 
ties conferred  upon  him  by  the  testator. 
[Citing  the  above  case  of  Noble.]  As  we 
nave  said  every  one  has  the  right  to  make 
bis  own  will,  and  to  appoint  his  own 
agents  for  carrying  it  into  effect,  and, 
when  not  against  the  law  of  the  land,  it 
would  be  an  usurpation  of  power  and  a 
dangerous  infringement  of  a  sacred  right 
for  the  courts  to  change,  or  in  any  way 
modify,  the  wishes  and  purposes  of  the 
testator,  as  solemnly  expresRed  in  his  last 
will  and  testament."  We  do  not  think 
that  the  case  should  be  controlled  by  the 
dfifferent  statutes  cited,  as  to  who  Is  the. 
proper  oflScer  to  make  sales  ordered  by 
the  court  of  common  pleas.  The  question 
Is  not  what  officer  shall  make  a  sale  or- 
dered by  the  court,  but  whether  the  court 
•hould  order  the  sale  at  all,  or  leave  it  to 
be  made,  as  the  law  directs,  under  the 
v.l28.B.no.l— 2 


terms  of  the  will  itself.  The  Judgment  ol 
this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

Simpson,  C.  J.,  and  McIvbb,  J.,  concur. 

(85  Oa.  S3r.) 

LrviNGSTON  V.  Hudson. 

(.Supreme  Court  of  Oeorgta.    Oct  8,  1890.) 

Tax-Titles— DocmBNTi.BT  Bvidbncb. 

1.  It  is  no  objection  to  the  admissibility  in  ev- 
idence of  a  sheriff's  tax-deed,  rei^lar  on  its  face, 
that  it  is  not  sliown  that  the  comptroller  eeneral 
had  properly  advertised  the  land  before  issuing 
the  fl.  fa.  for  taxes,  and  that  the  deed  does  not 
show  that  the  land  was  properly  advertised,  as 
it  will  be  presumed  that  the  recitals  of  the  deed 
as  to  the  conduct  of  the  sheriff  are  correct,  and 
that  the  comptroller  general  did  his  duty. 

2.  A  deed  purporting  to  have  been  executed 
in  another  state  before  a  justice  of  the  peace, 
and  not  duly  probated  In  the  county  where  the 
land  is  situated,  is  not  admissible  in  evidence, 
though  improperly  recorded  in  that  coun^. 

8.  Parol  evidence  that  defendant  had  retnmed 
certain  land  to  the  tax  receivw,  and  paid  ^e 
taxes  thereon  for  certain  years,  is  not  admissible 
where  it  is  not  shown  uat  the  tax-digests  are 
lost,  or  not  obtainable,  as  they  are  the  best  evl- 
denoe. 

4.  Where  a  tax  fl.  fa.  is  in  evidence,  and  has 
no  executed  transfer  upon  it,  evidence  that  it  was 
delivered  to  a  certain  person  by  one  L.,  together 
with  other  ^  fas.,  transferred  to  L.  by  the  comp- 
troller general,  and  that  L.  directed  the  proceed- 
ings under  it,  does  not  show  that  such  fi.  fa.  was 
transferred  to  L.  by  the  comptroller  general. 

6.  In  an  action  for  land  claimed  by  plaintiff 
under  a  tax-deed,  the  law  presumes  that  the 
comptroller  genera!  did  his  duty  in  advertising 
the  land  for  sale  for  taxes,  and  it  is  incumbent 
on  defendant  to  show  that  he  did  not  so  advertise. 

6.  Where  it  does  not  appear  that  defendant 
was  present  at  a  tax-sale,  or  that  he  knew  tue 
land  was  to  be  sold,  or  that  he  failed  to  disclose 
that  the  land  was  not  wild,  a  charge  that  if  he  , 
was  present,  and  failed  to  make  such  disclosure, 
he  would  be  estopped  is  reversible  error. 

Error  from  superior  court,  Laurens 
county ;  Roberts,  Judge. 

T.  L.  Gr/ner  and  R.  A.  Stanley,  tor  plain- 
tiff in  error.  J.  M.  Stvbbs  and  Mercer 
Hayaea,  for  defendant  in  error. 

Blanoford,  J.  The  plaintiff  in  error 
moved  the  court  for  a  new  trial  upon  the 
several  grounds  which  are  embraced  in 
the  motion,  which  motion  was  refused, 
and  thereupon  the  plaintiff  in  error  says 
the  court  committed  error. 

1.  The  first  special  assignment  of  error 
is  that  the  court  admitted  in  evidence, 
over  the  objection  of  defendant's  counsel,  a 
certain  wild-land  deed  made  by  the  sheriff 
of  Laurens  county  to  James  T.  Hudson, 
plaintiff,  to  the  lot  of  land  In  dispute,  the  ' 
same  being  a  sheriff's  deed.  The  ground 
of  this  objection  is  that  the  plaintiff  did 
not  first  show  that  the  comptroller  gen- 
eral of  the  state  of  Georgia  bad  adver- 
tised the  land  conveyed  in  said  deed  for  30 
days  before  issuing  said  e.  fa.  for  taxes, 
and  because  the  recital  in  said  deed  did 
not  show  it  was  ever  advertised  in  any 
particular  newspaper  published  at  the 
capital  of  the  state  of  Georgia,  aa  re- 
quired by  law.  We  think  that  this  ground 
is  not  well  taken.  The  deed  being  regular 
upon  its  face,  the  recitals  therein  In  re- 
spect to  the  conduct  of  the  sberiS  are  pre- 
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Bumed  to  be  con-ect.  The  law  farther  pre- 
Bumee  that  eeery  officer  does  his  duty; 
and  it  will  -be  presnined  that  the  cunip- 
trpller  general  did  bin  duty  before  issuing 
the  execution  by  makins  the  proper  ad- 
yertlsenicnt. 

2.  The  next  ground  of  error  complains 
that  the  plalntlH  did  not  first  show  that 
the  comptroller  general  had  furnished  to 
the  clerk  of  the  superinr  court  a  list  of  the 
lot  of  land  in  dispute.  What  has  been 
said  in  reference  to  the  first  ground  in  the 
motion  applies  equally  to  this.  The  law 
will  presume  In  favor  of  the  comptroller 
general  that  he  did  perform  his  duty  by 
giving  to  the  clerk  of  the  superior  court  a 
list  of  all  the  wild  lands  In  his  county. 

8.  The  next  ground  of  error  alleged  la 
that  the  court  admitted  in  evidence,  over 
the  objection  of  defendant's  counsel,  a  cer- 
tified copy  of  a  deed  made  to  Andrew  T. 
Cunningham  to  the  lot  of  land  In  dispute, 
with  other  lands  under  said  deed,  plaintiff 
introducing  the  same  under  a  notice  duces 
tecum,  directed  to  A.  T.  Cunningham,  Ware 
county,  with  an  entry  on  the  same  only 
of  the  sheriff  of  said  Ware  county  that 
said  A.  T.  Cunningham  was  not  to  be 
found  in  said  county,  as  set  forth  in  the 
copy  duces  tocum  and  copy  deed.  The 
particular  ground  of  objection  in  this  as- 
Bignment  is  not  stated, and  thesame  is  not 
sufllciently  specified  and  set  forth. 

4.  The  seventh  ground  of  objection  Is 
that  the  court^  ruled  out,  and  excluded 
from  the  Jury  trying  the  case,  the  deed  of 
the  defendant  to  the  land  in  dispute,  when 
Bald  deed  had  been  recorded  by  the  clerk 
of  the  superior  court  of  the  county  where 
the  land  lay,  ruling  "  that  the  said  deed 
was  executed  before  a  Judge  of  a  court  of 
record,  the  deed  purporting  to  have  been 
executed  In  Florida  before  a  Justice  of  the 
peace. "  We  find  no  error  in  this  ruling  of 
the  court.  The  deed  having  been  recorded 
in  Laurens  county  improperly,  a  probate 
of  the  same  not  having  been  duly  made, 
the  defendant  was  not  entitled  to  have 
the  Bame  admitted  to  the  Jury. 

5.  Thenpzt  ground  of  error  complained 
of  is  that  the  court  erred  in  ruling  out, 
and  excluding  from  the  Jury,  the  evidence 
of  the  defendant,  to-wit:  that  he  had  re- 
turned the  land  In  dispute  to  the  tax  re- 
ceiver, and  had  paid  the  taxes  on  the  same 
to  the  tax  collector,  tor  the  years  1876  and 
1876,  and  the  receipts  for  the  same  were 
lOBt;  the  court  ruling  that  the  digests 
were  the  only  evidence  that  could  be  In- 
troduced. We  think,  as  the  case  then 
Btood  before  the  jury,  that  this  ruling  of 
the  court  was  correct.  If  the  tax-digests 
had  been  lost  or  mislaid  so  that  the  same 
could  not  be  found,  we  think  this  evidence 
should  have  been  admitted;  but  there  is 
no  pretense  in  this  case  that  the  tax-di- 
gests were  lost,  or  could  not  be  produced. 
And  it  may  be  that  if  the  digests,  when 
produced,  failed  to  show  that  the  land 
was  given  in,  and  the  taxes  paid,  by  the 
defendant,  this  testimony  would  then 
have  been  admissible. 

6.  The  next  assignment  oferruris  that 
the  court  excluded  from  the  jary  the  testi- 
mony of  Dennis  McLendon,  the  sheriff  at 
the  time  of  the  sale  of  said  land,  as  wild 
land,  by  whom  defendant    proposed   to 


prove  that  the  tt.  fn.  was  a  transferred  0. 
fa,,  by  the  comptroller  general.  W.  L.  Gold-' 
smith,  to  J.  M.  Lowery,  of  Laurens  coun- 
ty, and  that  said  Lowery  delivered  said 
n.  fa.  to  McLendon,  directed  the  levy  to 
be  made,  the  advertisement  to  be  made 
and  run  in  a  certain  newspaper  published 
in  said  county,  at  an  agreed  price  per  lot, 
and  directed  the  sale  of  thelotlnsaid/I./ii., 
under  the  same  instructions  as  of  other  0. 
fas.  that  were  transferred  to  said  Lo  weryby 
said  comptroller  general.  Defend  ant  offered 
this  testimony  to  show  that  said  0.  fa. 
was  a  transferred  S.  fa.,  and  that  the  wit- 
ness McLendon  bad  never  received  any  in- 
BtructlonB  or  order  from  the  comptroller 
genera]  concerning  the  ff.fu.,  and  had  nev-  . 
er  transmitted  to  him  any  amount  of 
money  for  taxes  as  set  forth  in  the  S.  fa., 
nor  any  amount  arising  from  the  sale  of 
the  land,  but  that  the  same  was  fully  con- 
trolled by  the  said  Lowery.  These  facta 
would  not  prove  a  transfer,  theO.fa.  itself 
being  in  evidence,  and  having  no  executed 
transfer  upon  It.  / 

7.  The  next  assignment  of  error  is  that 
the  court  charged  the  jury  that  the  law 
presumes  that  the  comptroller  general  in 
this  case  did  bis  duty  in  advertising  the 
sale  of  thiH  lot  of  land  for  taxes,  and  that 
it  is  incumboit.on  the  defendant  to  show 
that  the  comptroller  general  did  not  so  ad- 
vertise. We  think  this  charge  of  the  conrt 
was  right  under  the  law. 

8.  The  last  assignment  of  error  is  that 
the  court  charged  the  jury  that  "if  you  be- 
lieve the  lot  of  land  was  sold  by  the  sher- 
iff of  said  county,  and  Livingston  was 

F resent  and  permitted  it  sold,  then  he 
Livingston]  would  beestopped, if  he  failed 
to  disclose  the  fact  of  its  not  being  a  wild 
lot."  We  think,  under  the  facts  of  this 
case,  that  this  charge  of  the  court  was  er- 
ror, the  facts  not  warranting  the  concla- 
ston  that  Livingston  was  present  at  the 
time  of  the  sale,  or  that  he  knew  that  the 
land  was  to  be  sold,  or  that  he  failed  to 
disclose  the  fact  that  the  land  was  not  a 
wild  lot ;  and  for  this  reason  we  reverse 
the  Judgment  of  the  conrt  below  in  refus- 
ing to  grant  a  uew  trial. 


.  (K  Oa.  751) 
Tbavblrbs'  Ins.  Co.  ▼.  Sheppard. 

{Supreme  Court  vf  Qtargia.    Oct  8, 1890.) 

Lira  IN8T7BAKOK— ACnOKB  ON  POUOIE8— EVTDBNCS 

—Res  Oest^— Psoor  or  Dbatb — Cbkdibiutt 
or  Witness. 

(a)   BCLINOS  ON  TEE  JLDMI8SION  Or  BVIDENCa. 

1.  In  an  action  upon  a  policy  of  insurance,  m 
copy  of  the  policy  being  annexed  to  the  declara- 
tion, and  the  declaration  being  otherwise  suffl- 
cient  under  the  Code,  the  policy  is  admissible  la 
evidenoe  at  the  trial,  without  the  application  on 
which  it  was  founded,  notwithstanding  the  policy 
refers  to  the  application,  and  makes  it  a  part 
thereof,  and  notwithstanding  the  application  seta 
forth  matters  not  written  in  the  policy,  but  ex- 
pressly declared  therein  to  be  warranties. 

8.  Where  the  policy  stipulates  for  prelimi- 
nary proof  of  loss,  and  the  declaration  alleges  that 
such  proof  was  furnished,  and  where  the  whole 
declaration  Is  denied  by  plea,  the  plalntiS  is  en- 
titled to  verify  the  allegation  by  submitting  In 
evidenoe  the  affidavits  which  were  furnished  to 
the  company  as  preliminary  proof.  But  the  affi- 
davits are  evidence  for  the  sole  purpose  of  showing 
compUanoewith  the  terms  of  the  poiiogr  aa  to  1 
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limln&ry  proof,  and  the  better  opinion  is  that  their 
snffloiencT  is  for  Uie  court  They  are  no  evidence 
against  the  company  of  any  fact  stated  in  their 
contents. 

&  Though  the  poU<7  stipnlates  that  the  pre- 
liminary proof  of  deaui,  etc.,  to  be  furnished, 
shall  be  "direct  and  affirmative  proof, "  any  proof 
that  ou^bt  to  be  satisfactory  will  suffice,  although 
it  may  involve  Inference  of  the  main  fact  from 
other  facts,  and  therefore  be  properly  denominated 
"oircnmstantltJ, "  rather  than  "direct,"  evidence. 

4.  The  good  or  bad  faith  of  an  insurance  com- 
pany in  refusing  to  pay  after  demand  is  to  be  de- 
termined by  the  evidence  adduced  at  ttie  trial 
upon  the  merits  of  the  controversy,  and  not  by 
ex  parte  affidavits  produced  to  the  company  as 
preUmlnaty  proof,  or  for  the  company's  informa- 
tion to  induce  voluntary  payment.  Probable 
cause  for  refusing  payment  will  negative  the  im- 
putation of  bad  faith,  and  without  such  probable 
cause  refusal  will  be  at  the  company's  peril.  Ex 
pane  affidavits  are  not  admisaiole  to  illustrate 
the  question  of  good  or  bad  fath. 

6.  In  an  action  by  a  woman  upon  a  policy  of 
insurance  on  the  life  of  her  husband,  her  charac- 
ter is  not  Involved,  and  evidence  of  her  good 
character  is  not  admissible.  Nor  is  her  charac- 
ter as  a  witness  in  her  own  behalf  open  to  sup- 
porting evidence,  where  no  Impeacdiing  evidence 
has  been  introduced  by  the  defendant. 

e.  The  person  whose  life  was  insured  having 
disappeared  while  a  hunt  was  in  progress,  in 
which  he  with  two  others  pto^icipated,  what  one 
of  his  comrades  said  to  the  other  on  the  scene  of 
the  hunt,  when  they  met  a  few  minutes  after  the 
disappearance  occurred,  and  also  while  they 
were  on  the  way  to  search  for  their  missing  com- 
panion, wa9  admissible  In  evidence  as  part  of 
the  ret  aeeioe,  to  explain  their  conduct  in  aban- 
doning uie  hunt,  engaging  in  the  search,  and  con- 
ducting it  in  a  parucular  manner;  these  acts  of 
theirs  being  relevant  evidence  in  a  suit  upon  the 
policy,  and  the  declarations  being  of  a  nature  to 
account  for  and  illustrate  the  acts  with  which 
they  were  connected,  and  being  apparently  in- 
stinctive and  spontaneous  utterances,  free  from 
any  reasonable  suspicion  of  device  or  after- 
thought. Thon^  not  medaeir  contemporaneous 
with  the  main  fact  of  the  dls^pearanoe,  they 
were  made  while  the  transaction  of  which  that 
main  tact  constituted  a  part  was  incomplete,  and 
while  the  stream  of  action  which  began  with  the 
hunt  and  terminaied  with  the  search  was  un- 
broken.' 

7.  An  exclamatory  affirmation,  such  as  "Shep- 
pard  has  killed  himself  1"  though  a  part  of  the 
ret  gestCB,  ia  not  evidence  of  the  matter  of  tact 
which  it  affirms,  where  all  the  drcumscances 
show  that  it  was  the  expression  of  a  mere  opin- 
ion. Its  function  as  evidence  should  be  con&ied 
to  lllostrating  such  relevant  conduct  of  the 
speaker  as  it  tends  to  explain,  and  such  relevant 
conduct  of  the  hearer  as  it  prompted  or  Influ- 
enced. A  declaration  importing  that  the  speaker 
thought  he  caught  a  glimpse  of  a  man  falling 
from  a  boat  into  the  river  deals  with  matter 
of  fact,  not  with  matter  of  opinion.  It  relates  to 
an  indistinct  perception  of  the  senses,  not  to  a 
mere  inference  or  conclusion  of  the  mind. 

8.  The  manner  and  appearance  of  a  speaker 
whose  acts  and  utterances  Delong  to  the  ret  gettce 
are  relevant  evidence;  and  that  he  looked  wild, 
and  seemed  excited,  is  matter  of  fact,  not  of  opin- 
ion, for  wliich  reasons  ought  to  be  specified.  The 
signs  of  emotion  may  be  described  by  the  use  of 
general  terms,  without  any  enumeration  of  par- 
ucnlars. 

0.  The  ret  gestce  of  tiie  disappearance  in- 
volved in  this  case  terminated  with  the  conclusion 
of  the  searcii,  and  subsequent  excitement,  con- 
versations, etc.,  of  the  persons  connected  with 
the  transaction,  and  upon  a  different  scene,  were 
irrelevant  and  inadmissible. 

10.  The  action  being  by  a  wife  upon  a  policy 
of  insurance  in  her  favor  upon  the  life  of  her 
hosbtmd,  the  insurance  being  against  death  by 
acddeoit  within  one  year  from  the  date  of  the 
policy,   and  he  liaving  disappeared-within  the 


year,  that  his  family  regarded  him  as  dead,  or 
recognized  him  as  Ming  dead,  is  not  competent 
evidence  in  behalf  of  the  plaintiff. 

11.  The  grief  and  sickness  of  the  plaintiff  con- 
sequent upon  hearing  of  her  husband's  death,  and 
that  by  reason  of  destitution  she  had  to  sell 
clothing  to  supply  wants,  are  not  relevant,  and 
therefore  not  adnussible  evidence  in  her  behalf. 

12.  That  plaintiff  and  her  husband  were  at- 
tached to  each  other,  and  lived  together  on  affec- 
tionate terms  up  to  the  time  of  his  disappearance, 
is  relevant  and  admissible,  as  tending  to  throw 
some  light,  In  connection  with  other  evidence,  on 
the  nature  and  cause  of  his  long-continued  ab- 
sence. 

18.  That  a  sister  of  plaintiff,  who  resides  with 
her,  never  saw  any  letter  or  communication  in  a 
mysterious  manner  which  would  lead  her  to  sup- 
pose that  plaintiff  was  in  communication  with 
her  husband,  or  that  she  (the  sister)  has  nothing 
to  lead  her  to  believe  he  is  still  alive,  is  irrele- 
vant and  inadmissible. 

14.  The  opinion  of  a  witness  as  to  the  difficulty 
of  recovering  the  body  of  a  man  if  be  fell  into  tiM 
river  at  a  certain  place  is  admissible,  his  reasons 
for  the  opinion  appearing  from  the  testimony 
taken  as  a  whole,  and  the  place  being  Identified 
as  the  point  at  or  near  whicn  the  person  in  ques- 
tion disappeared. 

15.  Testimony  as  to  the  character  of  the  river, 
etc.,  at  a  particular  point  shown  to  the  witness, 
is  not  admissible,  wltaout  some  evidence  tending 
to  identify  that  point  with  the  one  at  which  the 
disappearance  occurred 

16.  A  man  who,  as  pilot  and  mate,  is  well  ao- 
qnainted  with  a  river.  Is  competent  to  give  his 
opinion  as  to  whether  one  fallng  into  it  would 
likely  be  found  after  death,  and  among  tiie 
reasons  for  his  opinion  the  witness  may  cite  an 
Instance  of  a  person  who  fell  overboiurd  many 

fears  ago,  and,  though  searched  for,  was  never 
ound.  * 

17.  One  who  baa  navigated  the  river  by  steam- 
boat for  about  five  years  may  express  his  opinion 
in  connection  with  a  description  of  the  stream 
and  a  statement  of  facts  showing  his  acquaint- 
ance with  the  characteristics  of  the  river  and  the 
adjacent  swamps. 

18.  Witnesses  acquainted  with  the  plaintiff's 
husband  having  testified  in  behalf  of  the  com. 
pony  that  they  saw  lilm  alive  in  Alabama  af tei 
nis  disappearance,  and  others,  not  acquainted 
with  him,  tiiat  they  too  saw  a  man  in  Alabama, 
of  whom  an  authentic  photograph  of  the  plain- 
tiff's husband  exhibited  at  the  trial  appeared  to 
be  a  likeness,  such  evidence  cannot  be  rebutted 
by  the  testimony  of  a  witness  on  the  part  of  the 
plaintiff  that  he  knew  her  husband,  and  saw  a 
man  in  Georgia  whom  he  at  first  thought  was 
him,  but  changed  his  opinion,  upon  being  In- 
formed that  the  man  was  or  had  been  a  citizen  of 
the  town  at  which  the  witness  met  with  him. 
This  testimonv  is  irrelevant  and  inadmissible. 

IB.  That  witnesses  said  before  they  testified, 
on  first  seeing  the  photograph  above  referred  to, 
somie  of  them  that  it  was  the  picture  of  one  man, 
and  some  that  it  was  the  picture  of  ano^er,  is 
not  relevant  or  admissible  to  rebut  the  testimony 
of  the  company's  witnesses,  who  deposed  that  It 
was  a  likeness  of  the  man  seen  by  them  In  Ala- 


90.  The  brother  of  plaintiff's  husband  being  a 
witness  In  her  behalf,  it  was  competent  for  him 
to  testify  to  the  reason  which  induced  him  to 
transfer  to  plaintiff's  child  a  policy  which  he, 
the  witness,  held  on  the  life  of  his  brother,  the 
child's  father,  although  to  state  such  reason  in- 
volved the  father's  sayings  as  to  his  wishes  or 
Intention  in  behalf  of  his  child. 

21.  The  fact  that  plaintiff  failed  to  answer  a 
letter  written  to  her  by  an  agent  of  the  insurance 
company  being  In  evidence,  It  was  competent  for 
her  to  explain  why  she  did  not  answer  ft,  though 
a  part  of  the  explanation  was  that  her  counsel 
advised  her  not  to  answer. 

28.  Where  the  policy  sued  on  arises  out  of 
business  transacted  wiUiin  this  state,  whether 
the  contract  of  inauranoe  be  oonolnded  here  or 
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elsewhere,  the  statute  (Code,  {  3850)  tonehlng  the 
allowance  of  connsel  fees  on  account  of  baafalth 
in  withholding  pavment  after  demand  applies; 
but  the  evidence  of  what  amount  would  be  rea- 
sonable should  be  confined  to  a  certain  fee,  and 
inquiry  should  not  extend  to  a  conditional  fee, 
there  being  no  evidence  of  any  contract  for  a  con- 
ditional fee  in  the  particular  case.  Nor  can  any 
estimate  be  made  to  cover  future  litigation  by 
motion  tor  a  new  trial,  writ  of  error,  etc. ,  there 
being  no  certainty  tiiat  such  future  litigation  will 
occur.  If  witnesses  estimate  fees  on  a  basis 
which  is  too  comprehensive,  or  on  a  misconcep- 
tion as  to  what  the  nature  of  the  case  involves, 
they  should  be  requested,  on  cross-examination, 
to  eliminate  the  superfluous  elements,  and  cor* 
rect  their  estimates  accordingly. 

i23.  Interrogatories  which  assume  a  material 
fact  in  controversy,  such  as  the  death  of  a  per- 
son, or  that  he  fell  into  the  river,  are  manifestly 
objectionable  as  leading;  but  it  is  discretionary 
with  the  trial  court  to  exclude  tite  answers  or 
not  In  this  instance  the  discretion  was  not 
abused,  it  appearing  that,  though  some  of  the 
answers  were  colored  In  form,  the  testimony  ot 
the  witness,  read  as  a  whole,  was  not  vitiated  or 
affected  in  substance  by  the  nature  of  the  inter- 
rogatories. 

(b)   KDUNOS  RUBOTINS  BVIBBNCB. 

94.  It  Is  no  excuse  to  an  insurance  company 
for  delaying  payment  on  a  life  policy  that  a  re- 
port was  current  and  generally  believed  in  Vbo 
neighborhood  in  which  the  person  whose  life  was 
insmed  resided  that  he  was  not  deaa,  but  bad 
absconded,  for  the  purpose  of  defrauding  the  com- 
pany, and  other  like  companies;  nor  is  such  re- 
port admissible  to  corroborate  witnesses  who  tes- 
tified that  they  saw  him  alive  after  his  disap- 
pearance; nor  Is  it  admissible  to  repel  ao  impa- 
tation  oast  bv  plaintifTs  counsel  .upon  the  com- 
pany that  it  aid  originated  the  report,  although 
the  circumstances  might  show  that  such  an  im- 

Sutation  was  unfounded,  and  although  the  plain- 
iff  herself,  as  well  as  others,  communicated  the 
report  to  the  first  insurance  agent  who  visited 
the  neighborhood. 

25.  The  manner  and  deportment  of  a  third  per- 
son in  giving  an  account  to  a  witness  of  what  he 
saw  or  knew  connected  with  the  disappearance 
of  the  person  whose  life  was  insured.  Is  irrele- 
vant, such  third  person  not  being  a  witness  In 
the  case,  and  his  recital  of  the  facts  to  the  wit- 
ness under  examination  not  being  a  part  of  the 
res  gesta. 

26.  The  contents  of  letters  exchanged  between 
two  witnesses  in  the  case  are  irrelevant  and  in- 
admissible, except  for  the  purpose  of  impeach- 
ment; and,  where  that  purpose  is  not  in  view, 
such  contents  should  neither  be  read  nor  recited 
in  the  hearing  of  the  Jury.  Where  a  witness  un- 
der cross-examination  had  acted,  not  upon  read- 
ing a  letter,  but  upon  hearing  it  read,  it  was 
enough  to  allow  him  to  refer  to  the  letter  to  re- 
fresh his  memory  as  to  what  he  had  heard  read, 
without  permitting  him  to  read  aloud  to  the  Jury, 
and  without  permuting  cross-examining  counsel 
to  read  from  the  letter  in  the  hearing  of  the  Jury. 

37.  A  letter  written  by  an  agent  of  the  insur- 
ance company  to  the  plaintiff,  requesting  her  co- 
operation in  further  efforts  to  find  her  husband, 
and  to  which  she  made  no  reply,  is  not  admissi- 
ble evidence  in  behalf  of  the  company. 

'J8.  It  Is  no  cause  for  a  new  tricii  that  the  court 
sustained  an  objection  to  an  unintelligible  ques- 
tion propounded  to  a  witness  on  cross-examina- 
tion, the  whole  question  being:  "'I  understand 
you  to  say,  when  Mr  Rutherford  examined  you, 
in  your  opinion,  what  about  the  writings  of  those 
papers, — those  letters  ?'  [referring  to  Uie  letters 
signed  '  Murray  •  and  '  T.  M.  Horton. ']  " 

(C)   NATUBB  or  THB  PI..UltTirr'S  EVIDBKOa. 

29.  Though  the  policy  stipulates  for  "direct 
and  positive  proof  of  death  by  external  violence 
and  accidental  means,  such  death  may  be  estab- 
lished by  oircnmstantial  evidence,  that  kind  of 
evidence  being  sufficient,    by  the  laws  of  this 


state,  to  support  an  action  on  any  policy  of  in- 
surance, liiere  was  no  error  in  denyinc  a  non- 
suit. 

(d)  OOMDUOT  or    THB    TBLU.,    AHO    IRKaQULABTTUS 
PBNDINO  ITS  PKOOKKSS. 

80.  Witnesses  who  have  testified  as  experts  in 
handwriting  may  be  cross-examined  in  any  ap- 
propriate way,  to  test  their  skill.  Writings  and 
parts  of  writings,  no  matter  by  whom  written, 
may  be  exhibited  to  them  for  their  opinion  as  to 
the  identity  of  the  handwriting  with  that  in 
question,  and  neither  the  witness  nor  the  opposite 
counsel  Is  entitled  to  know  what  writings  will 
be  used  for  this  purpose,  or  whether  they  are 
genuine  or  not,  or  by  whom  they  were  written. 

81.  In  the  re-examination  of  his  own  witness, 
counsel  has  no  right  to  recite  his  understanding 
of  the  evidence  given  by  the  witness  on  cross-ex- 
amination, as  preliminary  to  having  the  witness 
explain  his  testimony.  Questions  to  elicit  ex- 
planation can  be  propounded  without  so  doing, 
and  It  is  no  abuse  of  discretion  for  Uie  court  U> 
arrest  such  a  recital. 

82.  An  immaterial  error  Is  the  same  as  none; 
but,  according  to  strict  practice,  the  court  was 
correct  In  ruling,  as  out  of  order,  a  motion  to 
compel  the  produotion  of  a  document  under  a  no- 
tice to  produce,  the  motion  beln^  made  while  the 
trial  was  in  active  progress,  and  when  a  witness 
was  on  the  stand  for  examination. 

88.  Evidence  of  character  to  support  the  credit 
of  a  witness  is  not  receivable  before  impeaching 
evidence  has  been  adduced.  This  genejral  rule  is 
not  to  be  varied  to  serve  the  convenience  of  the 
supporting  witnesses,  or  because  their  attendance 
on  the  court  Is  voluntary,  and  they  refuse  to 
walL 

84.  It  Is  hurtful  error  for  the  court.  In  pres- 
ence of  the  jury,  to  have  some  of  the  pnrate 
papers  of  one  of  the  parties  marked  for  Identifl- 
cation,  at  the  instance  of  opposing  counsel,  over 
the  protest  ot  counsel  having  the  custody  and  con- 
troLof  the  papers,  they  not  having  been  offered 
In  evidence  so  as  to  become  "assets  of  tiie  case. " 
Such  an  interference  might  be  construed  as  im- 
plying a  suspicion  in  the  mind  of  the  court  that 
the  papers  would  be  unfairlv  dealt  with,  and  that 
marking  them  ^aa  a  needful  precaution  to  pre- 
vent It 

85.  It  Impairs  the  right  of  fair  and  orderly 
trial  to  allow  counsel  for  one  of  the  parties  to 
disparage  evidence  offered  by  his  adversary  as  it 
comes  in  by  maicing  to  the  court  in  the  hearing 
of  the  jury,  an  address  upon  the  infirmities  of  the 
evidence,  the  counsel  declaring  at  the  same  time 
that  he  does  not  object  to  its  reception,  but  de- 
sires it  to  be  received. 

88.  Complaint  to  the  court,  pending  the  trial, 
that  improper  intercourse  is  carried  on  by  a  party 
with  some  of  his  witnesses  who  have  been  se- 
questered "under  the  rule"  to  await  their  exam- 
ination, should  not  be  made  in  the  presence  and 
hearing  of  the  jury;  but,  if  necessary,  the  jury 
should  be  retired  In  order  to  afford  fit  opportu- 
nity for  making  the  complaint,  and  havicg  it  in- 
vestigated. Whether  merely  putting  witnesses 
"under  the  rule"  inhibits  all  intercourse  with 
them  before  they  are  examined  or  only  forbids  in- 
teruourse  for  an  improper  purpose,  qucereT 

87.  It  is  highly  reprehensible  for  a  ministerial 
officer  in  attendance  upon  the  court  to  make  pub- 
licly, in  the  purlieus  of  the  court,  remarks  about 
a  pending  case,  calculated  to  depress,  discourage, 
or  overawe  the  witnesses  for  one  of  the  parties 
who  have  been  sequestered  by  the  court  and  are 
waiting  to  be  called  for  examination;  but  in  this 
case  the  imputed  misconduct  is  not  fully  verified, 
nor  does  it  appear  that  any  actual  harm  resulted. 

38.  The  death  of  the  plaintiff's  husband  being 
fairly  questionable  under  the  evidence  adduced  at 
the  trial,  no  reason  appears  for  Imputing  bad 
faith  to  the  company  in  refusing  to  pay  the  pol- 
icy, or  for  awarding  against  itdamages  and  coun- 
sel fees,  under  the  statute,  on  account  of  such  re- 
fusal. 

(iSi/UofriM  b]/  the  Court.) 
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Error  from  superior  court,  Bibb  county; 
GosTiN,  Judge. 

Henry  Jackson,  Lanier  &  Anderson,  and 
HartJem/in,  Davis  A  Nottingham, tor  plain- 
tiff In  error.  Bncon  &  Rntberford,  lor  de- 
fendant In  error. 

B1.EOELET,  C.  J.  The  verdict  against  the 
company  was  for  96,000,  the  amount  of 
the  policy,  together  with  over  f  1,000  for 
interest  thereon,  f 760  for  att<jmeyB'  fees, 
and  15  per  cent,  on  the  aggregate  for  dam- 
ages; the  total  finding  being  $7,576.27. 
The  court  refused  to  grant  a  new  trial  on 
any  of  the  almost  three  score  and  ten 
grounds  embraced  In  the  motion.  The 
general  grounds  of  the  motion  will  not 
Ee discussed, save  as  to  one  ot  them,  which 
will  be  considered  briefly  in  concluding 
this  opinion.  The  special  grounds  admit 
of  clasHlflcatlon,thnB:  ^a)  Rulings  on  the 
admission  of  evidence;  (6)  rulings  on  the 
rejection  ot  evidence;  (e)  nature  of  the 
plaintiff's  evidence,  and  its  sufficiency  to 
withstand  a  motion  for  donsuit;  (d)  con- 
duct of  the  trial,  and  irregularities  pend- 
ing Its  progress. 

(a)  RUUNGSONTHB  ADMISSION  OF  RVIDBNCE. 

1.  Was  the  policy  of  Insurance  admissi- 
ble, without  the  application  upon  which 
It  was  Issued?  The  policy  purports  on  Its 
face  to  issue  "in  consideration  of  the  war- 
rantiesmade  in  the  application  for  this  In- 
surance, and  of  the  sum  ottwenty-five  dol- 
lars ; "  and  it  contains  a  further  reference 
to  the  application  as  follows:  "Provided 
always,  that  this  policy  Is  issued  and  ac- 
cepted subject  to  all  the  provisions,  condi- 
tions, limitations,  and  exceptions  herein 
contained  or  referred  to,  and  upon  the 
express  agreement  that  all  the  statements 
and  declarations  made  in  the  application 
forthlsinsurance  arewarranted  to  be  true 
In  all  respects,  and  that  said  application 
•  •  •  is  referred  to  and  made  a  part  of 
this  contract;  and  It  this  policy  •  •  • 
has  been  obtained  through  misrepresenta- 
tion, fraud,  or  concealment,  •  •  •  then 
the  same  shall  be  absolutely  void."  The 
last  condition  in  the  policy  declares  that 
"all  the  provisions  and  conditions  afore- 
said, and  a  strict  compliance  therewith 
daring  the  continuance  of  this  policy,  are 
conditions  precedent  to  the  making  of  this 
contract."  The  action  was  complaint, 
and  the  plaintiff's  petition  or  declaration 
said  nothing  nf  the  application;  it. pleaded 
the  policy  only,  and  set  out  a  copy,  the 
copy  being  annexed  to  the  petition.  No 
objection  was  made  to  the  petition,  by 
demurrer  or  otherwise.  The  defendant 
treated  the  plaintiff's  pleading  as  sufflcient, 
and  the  evidence  offered  coincided  there- 
with. The  document  counted  on,  de- 
scribed, and  copied  was  the  one  offered 
and  admitted.  Moreover,  tested  by  the 
Code,  §  3392,  the  pleading  was  quite  suffi- 
cient, and  we  think  it  follows  that  In  mak- 
ing a  prima  facie  case  for  recovery  the  ac- 
tion Is  to  be  treated  as  founded  on  so 
much  of  the  contract  as  Is  set  forth  In  the 
policy,  leaving  stipulations,  warranties, 
and  conditions  expressed  only  in  the  ap- 
plication to  be  brought  to  the  notice  of 
the  court    defensively  by  the  company. 


This  view  of  the  relation  of  the  policy  to 
the  application  Is  perhaps  sound.  Inde- 
pendently of  statutory  provisions.  We 
are  inclined  to  think  that,  upon  general 
principles  of  modern  pleading  and  prac- 
tice, a  policy  of  this  kind  can  be  pleaded 
and  proved  separate  and  apart  from  the 
application,  though  authorities  on  the  sub- 
ject differ.  The  affirmative  is  njore  or  less 
supported  by  Throop  v.  Insurance  Co.,  19 
Mich.  ^424;  Insurance  Co.  v.  McOookey,  83 
Ohio  St.  655;  Redman  v.  Insurance  Co.,  49 
Wis.  431,  4  N.  W.  Rep.  591 ;  Insurance  Co. 
V.  Rogers,  119  HI.  An,  10  N.  B.  Rep.  242; 
Insurance  Co.  v.  Hogan,  80  III.  85;  Insur- 
ance Co.  V.  Robertson,  59  111.  123;  Herron 
V.  Insurance  Co.,  28  111.  235;  Simmons  v. 
Insurance  Co.,  8  W.  Va.  486;  Roach  v. 
Fund  Co.,  28  S.  C.  431,  6  S.  E.  Rep.  286; 
Insurance  Co.  v.  Kessler,  84  Ind.  310;  In- 
surance (te.  y.  Wiler,  100  Ind.  92.  And  see 
Insurance  Co.  v.  Cannon,  48  Ind.  284;  In- 
surance Co.  V.  Monninger,  18  Ind.  362;  In- 
surance Co.  V.  Ewlng,  92  U.  S.  377.  Contra, 
Bobbltt  V.  Insurance  Co.,  66  N.  C.  70:  Bid- 
well  V.  Insurance  Co. ,8  Sawy.261;  Gilmore 
V.  Insurance  Co.,  55  Cal.  123,  Rogers  v.  In- 
surance Co.,  72  Iowa,  448,  84  N.  W.  Rep. 
202;  Insurance  Co.  v.  Sailer,  67  Pa.  St. 
108;  Association  v.  George,  97  Pa.  St.  238. 
And  see  Bacon,  Ben.  Sue.  §463;  Bliss,  Life 
Ins.  6  61,  p.  91;  2  Wood.Flre  ins.  1119. 1186. 
2.  Was  it  error  to  admit  in  evidence  the 
affidavits  which  had  been  produced  to  the  ^ 
company  as  preliminary  proof  of  injury 
and  death?  These  affidavits  were  made 
by  Boykln,  Turner,  and  Brown,  respect- 
ively. The  contract  of  the  company,  as 
expressed  in  the  policy,  was  to  pay, "  with- 
in ninety  days  after  sufficient  proof  that 
the  insured,  within  any  time  during  the 
continuance  of  this  policy,  shall  have  sus- 
tained bodily  injuries  effected  through 
external,  violent,  and  accidental  means, 
within  the  Intent  and  meaning  of  this  con- 
tract and  the  conditions  thereunto  an- 
nexed, and  such  injuries  alone  shall  have 
occasioned  death  within  ninety  days  after 
the  happening  thereof."  The  declaration 
alleged  that  "proper  and  sufficient  proof" 
bad  been  furnished  ot  accidental  death, 
and  that  payment  had  been  demanded. 
The  company,  by  plea,  traversed  the  whole 
declaration,  averring  that  the  allegations 
therein  were  not  true,  and  that  at  the  time 
of  bringing  the  action  Sheppard  was  not 
dead,  but  was  then  In  life.  The  policy 
under  the  head  of  "Conditions"  contains 
a  furtiier  clause  as  follows:  "In  the  event 
of  any  accidental  injury  for  which  claim 
may  be  made  under  this  policy,  immediate 
notice  shall  be  given  In  writing  addressed 
to  the  secretary  of  the  company  at  Hart- 
ford, Conn.,  stating  the  full  name,  occupa- 
tion, and  address  of  the  insured,  with  full 
particulars  of  the  accident  and  injury; 
and  also,  In  case  of  death  resulting  from 
such  Injury,  immediate  notice  shall  be  giv- 
en in  like  manner;  and  failure  to  give  such 
immediate  written  notices  shall  invalidate 
all  claims  under  this  policy;  and,  unless  di- 
rect and  affirmative  proof  of  the  same,  and 
ofthedeath,  or  duration  of  total  dlBabiilty, 
shall  he  furnished  to  the  company  within 
seven  months  from  the  happening  of  such 
accident,  then  all  claims  accruing  under 


Digitized  by 


Google 


22 


80UTHEASTEEN  REPOBTEB,  Vol.  12. 


(Ga. 


this  policy  sball  be  waived  and  forfeited 
to  the  company."  There  waa  no  snjtgeB- 
tion  by  counsel  tor  the  defendant  that 
the  affldarita  tendered  in  evidence  were 
not  produced  to  the  company  in  due  time, 
aa  preliminary  proof  of  injury  and  death. 
The  objections  atated  and  urged  were  that 
the  affidavits  were  hearsay,  irrelevant, 
and,  not  beinK  poaitive  and  direct  proof, 
they  were  not  the  character  of  proof  re- 
quired by  the  policy ;  also  that  they  were 
not  admiasible  upon  the  qaeation  of  de- 
mand, because  the  company,  by  retuaing to 
pay  ou  theground thatiSheppard  waa alive, 
waived  demand,  and  thus  proof  of  demand 
waa  unnecessary.  The  court,  after  receiv- 
ing the  evidence,  instructed  the  jury  that 
the  affidavits  were  admitted,  not  to  prove 
the  fact  of  death,  but  for  the  purpose  of 
showing  that  the  proofs  were  submitted 
to  the  company  within  the  time  required 
by  the  policy.  If,  by  affirming  that  de- 
mand had  been  waived,  and  saying  that 
proof  of  demand  waa  unnecessary,  the 
counsel  meant  that  the  company  had 
waived,  or  did  then  waive,  compliance 
with  the  condition  in  the  policy  requiring 
preliminary  proof  of  Injury  and  death,  the 
counsel  should  have  ao  announced  in 
plain  terma.  In  the  state  of  the  pleadings, 
nothing  abort  of  an  explicit  waiver  would 
entitle  him  to  exclade  the  evidence  aa  ir- 
relevant or  unnecessary.  By  the  plead- 
ings, the  parties  were  at  issoe  no  leas 
upon  the  queation  whether  preliminary 
proof  had  been  furnished  according  to  the 
conditions  of  the  policy  than  upon  the  ulti- 
mate queatioDS  of  accident  and  death.  It 
was  not  to  prove  a  demand  for  payment 
that  the  affidavits  were  offered,  but  to 
show  that  a  condition  precedent  to  a 
right  of  action  on  the  policy  had  been  per- 
formed. Mo  doubt,  performance  of  the 
condition,  or  proof  of  its  performance, 
could  be  waived  at  the  trial,  and  if  done 
expressly,  especially  if  the  waiver  were  in 
incorporated  in  the  pleadinga,  —  which 
wonld  be  easy  by  amending  the  anawer, — 
any  evidence  on  the  aubject  would  be  need- 
less, and  therefore  irrelevant.  Such  evi- 
dence has  but  one  legitimate  object,  and 
that  is  to  meet  the  condition  of  the  policy 
as  a  preliminary  to  bringing  action  where 
voluntary  payment  haa  been  denied.  In 
supporting  an  action,  beyond  clearing  the 
way  for  It,  the  preliminary  proof  haa  no 
efficacy  whatever.  Insurance  Co.  v.  I^wis, 
42  Oa.687;  Insurance  Co.  v.  Stibbe,  46  Md. 
802;  Insurance  Co.  v.  Gould,  80  111.  388; 
Newmark  v.  Insurance  Co.,  30  Mo.  160; 
Breckinridge  v.  Insurance  Co.,  87  Mo.  63; 
Sexton  V.  Inaurance  Co.,  9  Barb.  191; 
Howard  v.  Inaurance  Co.,  4  Denio,  602. 
Indeed,  the  general  and  better  opinion 
seems  to  bn  that,  where  the  preliminary 
proofs  are  in  writing,  the  only  cpncem  of 
the  jnry  with  them  is  to  pass  on  their  au- 
thenticity and  identify  them  as  the  proofs 
submitted  to  the  company.  The  question 
of  their  Hufflciency  is  for  the'court.  Klein 
V.  Inaurance  Co.,  18  Pa.  St.  247;  Insur- 
ance Co.  V.  Sennett,  41  Pa.  St.  162 ;  Insur- 
ance Co.  V.  O'Neill,  (Pa.)  1  Atl.  Rep.  592; 
Inaurance  Co.  v.  Doll,  35  Md.  89 ;  Insurance 
Co.  V.  Stibbe,  supra ;  Neese  v.  Insurance 
Co.,  66  Iowa,  604,  8  N.  W.  Rep.  460 ;  Gauche 


7.  Insurance  Co.,  4  Woodp,  102, 10  Fed.  Rep. 
847. 

3.  Waa  the  objection  well  founded,  that 
the  affidavita  were  hearsay,  and  not  the 
character  of  proof  required  by  the  policy, 
because  not  positive  and  direct  proof?  As 
this  objection  was  not  confined  to  any 
particular  affidavit,  but  waa  urged  gen- 
erally againat  all,  it  ia  enough  to  aet  out 
here  one  of  the  affidavits,  and  consider  the 
queation  with  reference  to  it  alone.  The 
affidavit  of  Boykin  waa  sworn  to  on  the 
19th  day  of  February,  1885,  and  the  state- 
ment contained  therein  waa  as  follows: 
"My  name  ia  Redding  Boykin.  I  live  in 
and  farm  near  Bristol,  which  ia  my  F.  O. 
addreas,  in  Liberty  Co.,  Fia.  I  knew  Tbos. 
J.  Sheppard,  and  was  very  well  acquaint- 
ed with  him.  On  the  6th  day  of  January, 
1886,  I  was  with  Thoa.  J.  Sheppard,  Felix 
Brown,  and  Alexander  Turner.  On  the 
day  above  mentioned,  we  went  together 
on  a  hunt,  and  went  in  a  common  batteaa 
through  the  river  awamps  to  theAppa- 
lachicola  river.  We  took  or  got  into  a 
batteau  at  Shdppard's  orange  grove.  We 
reached  the  fiver,  I  auppoae,  at  about  10 
o'clock  in  the  forenoon.  We  crossed  over 
the  river  and  bunted  awhile.  Then  the 
party  came  back  and  took  the  boat  for  a 
point  above  on  the  opposite  side  of  the 
river.  We  left  Felix  Brown,  when  Turner, 
Sheppard,  and  I  took  the  boat,  to  take 
care  of  some  dogs  until  we  returned.  We 
went  up  the  river  to  a  point  ahont  half 
a  mile  from  where  we  left  Brown.  Turner 
and  myself  got  ashore  to  hunt  deer 
down  the  river.  Sheppard  remained  in 
the  boat,  and  waa  to  take  the  boat  down 
to  a  point  where  Turner  and  I  were  to 
join  him  and  take  the  boat  for  the  camps 
at  Sheppard's  grove.  Turner  and  I  sep- 
arated, but  went  abont  in  the  same  direc- 
tion. I  was  Bometimea  fifty,  sometimes 
one  hundred,  yards,  or  more,  from  the 
bank  of  the  river.  I  was  coming  in  or 
near  the  bank  when  the  accident  occurred. 
I  heard  the  report  of  the  gun,  and  looked 
at  once  in  the  direction  of  the  gunshot.  I 
glimpsed  Sheppard  tailing.  I  distinctly 
heard  him  strike  the  water.  There  waa 
some  woods  or  brush  between  me  and 
Sheppard.  I  was,  I  think,  about  40  yards 
away.  I  went  quickly  to  the  place,  where 
I  found  the  boat  drifting  several  yards 
from  the  bank,  containing  the  bat  and 
gun  ot  Sheppard.  I  called  at  once  for  Tar. 
ner  to  come  there.  Turner  was  some  fur- 
ther away  than  I.  When  Turner  came  we 
cut  polea  and  Bounded  for  the  body  ot 
Sheppard.  A  abort  distance  from  the 
bank,  we  found  the  water  too  deep,  and 
the  current  too  strong.  We  could  not  do 
much  in  that  way.  The  water  a  few  yards 
from  the  bank  waa  about  twenty  feet  deep. 
The  accident  occurred  about  4  o'clock  la 
the  afternoon.  Turner  and  I  took  the 
boat  and  went  down  the  river  to  where 
we  left  Brown,  and  took  him  aboard,  and 
went  to  the  camp  at  the  grove,  which  we 
did  not  reach  till  after  dark.  To  the  beat 
ot  my  knowledge,  recollection,  and  belief, 
Sheppard  ahot  himaelf  in  attempting  to 
walk  aahore  from  the  atem  ot  the  t)oat. " 
In  tbia  atatement  there  ia  no  bearany,  but 
It  is  true  that  injury  and  death  are  not  es- 
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tabliBhed  by  "direct  and  afflrmatlre 
proof,"  wlthont  the  aid  of  Inference.  It 
was  probably  the  deslgrn  of  the  cotopany, 
in  framlnK  the  policy,  to  exact  preliminary 
proof,  in  which  inference  should  have  no 
share;  but  if  so,  countenance  cannot  be 
given  by  the  courts  to  auch  an  at- 
tempt to  vary  the  ordinary  rules  of  ev- 
idence. We  shall  see  hereafter  that  this 
cannot  be  done  as  to  the  ultimate 
proof  at  the  trial  of  an  action  found- 
ed on  the  policy,  and  it  would  certain- 
ly be  inconsistent  to  uphold  a  stipula- 
tion for  higher  or  more  complete  proof,  as 
a  condition  to  a  right  of  action,  than 
would  be  requisite  to  support  the  action 
itself.  To  do  this  would  be  like  upholdinK 
a  condition  in  a  grant  repugnant  to  the 
grant,  and  allowing  the  main  object  and 
purpuse  to  be  defeated  by  a  condition.  If 
the  terms  "direct  and  a£Brmative  proof, " 
as  used  in  the  clanse  of  the  policy  we  are 
considering,  admit  of  more  than  one  con- 
struction, they  should  receive  a  construc- 
tion which  will  harmonise  them  with  the 
rules  of  la  won  thesubject  of  evidence;  and 
If  they  admit  of  one  construction  only,  and 
that  Is  at  variance  with  these  rules,  the 
clause  must  give  way  to  them  in  so  far  as 
the  conflict  extends.  Preliminary  proof, 
satisfactory,  or  which  ought  to  beaatls- 
fnctory,  to  establish  loss,  is  nil  that  can 
be  reasonably  exacted,  and  we  think  the 
affidavit  of  Boykln  can  well  be  treated  as 
a  sufficient  compliance  with  the  policy  on 
that  subject,  in  so  far  as  the  requirement 
is  compatible  with  law.  By  the  aid  of  in- 
ference, both  accident  and  death  might  be 
deduced  from  the  facts  testified  to  directly 
in  the  affidavit,  if  no  rebutting  or  explan- 
atory circumstances  appeared. 

4.  Was  the  affidavit  of  W.  B.  Sheppard, 
a  brother  of  the  assured, admissible  in  evi- 
dence to  charge  the  company  with  notice 
of  tbe  information  therein  contained,  for 
the  puri>08e  of  illustrating  the  good  or 
bad  faith  of  the  company  in  refusing  pay- 
ment? This  affidavit  was  sworn  to  in  July,' 
witbln  tbe  seven  months  limited  by  the 
policy  for  producing  preliminary  proof. 
Its  contents  consist  of  a  recital  of  the  clr- 
camstances  attending  the  disappearance 
of  Sbeppard,  based,  no  doubt,  mainly  on 
hearsay,  together  with  some  representa- 
tions as  to  a  reward  having  been  offered 
for  the  recovery  of  his  body,  and  as  to 
tbe  character  of  the  river  and  the  nature 
of  tbe  obstacles  to  recovering  the  body  of 
a  person  drowned  therein.  It  furnished 
tbe  names  and  address  of  numerous  citl- 
sens,as  persons  acquainted  with  the  river, 
and  having  knowledge  of  these  obstacles. 
Perhaps  there  might  be  no  valid  reason 
against  treating  this  affidavit  as  snpple- 
mental  to  the  proofs  of  death  previously 
submitted,  and  as  combining  with  them 
to  strengthen  tbeir  force  and  effect  as  pre- 
liminary verification,  but  It  was  not  com- 
petent evidence  for  the  purpose  of  subject- 
ing this  company  to  tbe  imputation  and 
the  consequences  of  bad  faith.  Thefaltb  of 
the  company  should  not  be  Judged  by  the 
preliminary  proofs,  or  other  ex  piiHe  affi- 
davits, bat  by  the  case  made  at  the  trial. 
The  preliminary  proofs  go  to  the  liability, 
not  to  tbe  faith,  of  the  company.  Its  du- 
ty to  pay,  without  delay  or  resistance. 


would  arise  out  of  the  fact  of  accidental 
death  and  the  reception  of  sufficient  pre- 
liminary proofs,  and  that  duty  could  not 
be  made  more  obligatory  by  any  addi- 
tional Information  volunteered  by  the 
plaintiff  before  or  after  suit.  In  refusing 
payment  after  due  demand  according  to 
the  statute,  tbe  company  would  act  at 
its  peril,— a  peril  neither  increased  nor 
diminished  by  the  amount  of  information 
It  might  have  or  obtain,  but  only  by  the 
weakness  or  strength  of  its  defense,  as 
manifested  at  tbe  trial,  any  weakness  in 
'the  plaintiff's  case  being  of  course  counted 
as  part  of  the  strength  of  the  defense.  A 
defense  going  far  enough  to  show  reason- 
able and  probable  cause  for  making  it 
would  vindicate  the  good  faith  of  the 
company  as  effectually  as  would  a  com- 
plete defense  to  the  action.  On  the  other 
band,  any  defense  not  manifesting  such 
reasonable  and  probable  cause  would  ex- 
pose the  company  to  theimputatlun  of  bad 
faith,  and  to  the  astsc-Bsment  of  damages 
therefor,  under  section  2850  of  the  Code. 
It  would  be  dangerous  practice  to  let  one 
party  pelt  the  other  with  ex  pArte  affida- 
vits at  will,  and  then  bring  these  affida- 
vits in  at  the  trial  to  raise  or  support  tbe 
charge  of  bad  faith.  This  affidavit  is  no 
legitimate  evidence  for  the  jury  of  any  fact 
which  It  recites  or  affirms.  Insurance  Co. 
V.  Schn-fflcr,  44  Pa.  St.  269.  Nor  would  it 
be,  had  it  been  made  by  agents  or  em- 
ployee of  the  company.  Carroll  v.  Rail- 
road Co.,  82  Ga.  452, 10  S.  E.  Rep.  163.  It 
is  mere  "side-wind"  evidence,  a  class  of  evi- 
dence than  which  none  not  absolutely 
false  can  be  more  pernicious.  Chief  Jus- 
tice TiLOHMAN,  in  Thurston  v.  Murray,  8 
Bin.  828, — in  which  cose  a  paper  had  been 
read  to  tbe  Jury,  not  as  evidence  of  tbe 
truth  of  tbe  matter  contained  In  it,  but  as 
evidence  of  a  communication  from  the  as* 
sured  to  tbe  underwriter, — said:  "This 
point  involves  a  question  of  considerable 
Importance,  whether  the  assured  shall  be 
permitted  to  bring  before  the  jury  papers 
which  in  themselves  arenot  legal  evidence. 
It  is  agreed  that  the  copy  of  the  decree  was 
not,  per  «e,  evidence.  Why,  then,  should  It  be 
read?  Because,  say  the  plaintiffs,  it  was 
exhibited  to  the  defendant's  broker  as  one 
uf  the  proofs  of  loss,  and  it  is  expected  by 
the  underwriters  that  these  proofs  of  loss 
should  always  be  exhibited.  Upon  tbe 
same  principle,  every  paper  which  the  as- 
sured wishes  to  read,  however  improper 
In  itself,  may  be  brought  before  tbe  Jury; 
for  it  is  in  bis  power  to  lay  before  the 
broker  what  papers  be  pleases.  •  •  • 
It  appears  to  me  that  it  will  be  of  danger- 
ous consequence  if  papers  are  thus  Intro- 
duced by  a  side  wind,  which,  not  being 
evidence  in  themselves,  could  not  be 
brought  forward  directly. " 

5.  The  plaintiff,  Mrs.  Sbeppard,  testified 
in  her  own  behalf,  and  was  thus  before  the 
Jury  both  as  party  and  witness.  After  the 
evidence  for  the  defense  was  all  in,  numer- 
ous witnesses  were  Introduced  by  the 
plaintiff,  who  testified  that  her  personal 
character  for  integrity,  honesty,  and  up- 
rightness was  considered  good, — flrst- 
class;  that  they  never  heard  anything 
against  her,  and  would  believe  ber  as  soon 
as  they  would  anybody.    Was  this  testi- 
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mony  admissible?  No  attack  upon  ber 
character  had  been  made,  either  by  sener- 
al  evidence  to  impeach  her  credit  or  by 
proof  ot  previous  statements  Incdnsistent 
with  ber  testimony  as  given  at  the  trial. 
Thus,  in  the  capacity  of  witness,  her 
character  .was  not  in  issue.  Was  it  In  is- 
sue in  the  capacity  of  party  to  the  suit? 
The  suit  was  for  an  alleged  breach  of  con- 
tract. The  defendant  denied  any  breach, 
and  set  up  that  the  life  insured  had  not 
terminated,  but  was  still  in  existence. 
Certainly  the  nature  of  the  action  did  not 
involve  the  general  character  o(  the  plain- 
tiff, nor  was  there  any  Imputation  deroga^ 
tory  thereto,  express  or  Implied,  in  defend- 
ing upon  the  general  issue  or  the  special 
plea.  Thus,  whether  we  look  to  the  suit 
as  a  whole  or  to  either  side  separately,  the 
nature  otthe  controversy  does  not  involve 
the  character  of  either  of  the  parties.  Nei- 
ther by  the  pleadings  nur  by  the  evidence 
does  the  defendant  impute  to  the  plaintiff 
any  complicity  in  the  disappearance  of  her 
husband,  or  any  personal  knowledge  that 
he  is  still  alive,  and  ber  honesty  and  good 
faith  in  prosecuting  the  action  can  add 
nothing  to  its  strength,  nor  would  her  bad 
faith,  were  she  chargeable  with  any,  ag- 
gravate its  Inherent  weaknens.  If  her  hus- 
band be  in  fact  dead,  and  It  be  so  made  to 
appear  by  the  evidence,  she  ought  to  re- 
cover, and  would  recover,  although  she 
might  believe  him  still  in  life.  Her  honesty 
or  dishonesty,  her  rectitude  or  the  want 
of  it,  has  nothing  whatever  to  do  with  the 
merits  of  her  claim  or  the  measure  of  her 
recovery.  Whether  she  is  a  good  woman 
or  a  bad  one,  her  rights  as  a  suitor  in  this 
litigation  are  the  same;  and  her  own  mer- 
its or  demerits  as  a  lady  can  throw  no 
light,  according  to  the  principles  of  foren- 
sic evidence,  upon  the  question  ot  whether 
her  husband  Is  dead  or  alive,— the  one  de- 
cisive question  upon  which  the  result  of 
the  suit  depends.  The  Code  (section  8767) 
and  the  common  law  coincide  in  restrict- 
ing the  right  of  a  party  to  adduce  evidence 
of  his  own  general  character  to  cases  in 
which  the  nature  ot  the  action  involve 
such  character.  Nash  v.  Ollkeson,  5  iSerg. 
&  R.  S53:  Anderson  v.  Long,  10  Serg.  &  R. 
55;  Atkinson  v.  Graham,  6  Watts,  411; 
Smets  V.  Plunket,!  Strob.  872;  Fowler  v. 
Insurance  Co.,  6  Cow.  673;  Gough  v.  St. 
John,  10  Wend.  646;  GIvens  v.  Bradley,  8 
Bibb,  192;  Potter  v.  Webb,  6  Greenl.  14; 
Gutzwlller  v.  Lackman,  28  Mo.  168 ;  Dud- 
ley V.  McOuer,  65  Mo.  241;  Church  v. 
Drummond,  7  Ind,  17;  Barton  v.  Thomp- 
son, 56  Iowa,  571,  9  N.  W.  Rep.  899,  and 
41  Amer.  Rep.  119,  and  notes;  Du  Bose 
V.  Du  Bose,  75  Ga.  753.  Courts  differ,  how- 
ever, sometimes,  in  applying  the  rule. 
Contrast  Henry  v.  Brown,  2  Heisk.  218, 
with  some  of  the  above.  Also  Spears  v. 
Insurance  Co.,  1  Bazt.  870,  and  Mosley  v. 
Insurance  Co.,  56  Vt.  142,  with  Schmidt  v. 
Insurance  Co.,  1  Gray,  529,  and  Innurance 
Co.  V.  Jachnlchen,  (Ind.)  10  N.  E.  Rep.  686. 
Also  McNabb  v.  Lockhart,  18  Ga.  495,  and 
Falkner  v.  Behr,  75  Ga.  672,  with  Morris  v. 
Hazlewood,  1  Bush,  208,  and  Wright  v. 
McKee,  87  Vt.  161.  But  no  court,  so  tar  as 
we  know,  has  ever  held  that  a  case  like 
the  present  is  one  for  the  admission  of  evi- 
dence of  general  character  for  the  vindica- 


tion of  either  party.  The  honor  of  neither 
party  would  be  tarnished  by  the  result  of 
the  suit,  no  matter  what  the  result  might 
be.  No  doubt  a  verdict  rendered  on  the 
basis  that  Sheppard  Is  alive  would  tend 
to  disgrace  him,  but  it  could  have  no  Just 
bearing  against  the  personal  honor  or 
reputation  of  bis  wife.  And  what  is  more 
to  the  purpose,  Vav  fair  repute  and  good 
name  can  hare  no  probative  force  what- 
ever npon  the  question  of  whether  he  ia 
alive  or  dead.  The  case  ot  McNabb  v. 
Lockhart,  supra,  was  urged  upon  us  by 
counsel,  and  a  supplemental  brief  devoted 
to  It  alone.  That  case  is  certainly  not  in 
point,  for  McNabb  set  up  that  he  had  lost 
the  money  which  had  been  intrusted  to 
him  as  a  bailee,  and  to  recover  which  the 
action  was  brought,  aji.1  whether  he  had 
lost  it  or  stolen  it  was  the  ultimate  ques- 
tion involved.  On  that  question  his  good 
character  might  throw  some  light,  and  a 
decision  agaiinst  his  defense  would  have 
fixed  a  stain  upon  his  reputation  for  hon- 
esty. 

6.  Boy  kin  and  Turner  were  the  persons 
engaged  with  Sheppard  in  the  hunt  tor 
deer  which  terminated  in  Sheppard's  dis- 
appearance. Boykin  died  before  the  trial, 
and  no  testimony  from  him,  other  than 
his  affidavit  taken  us  preliminary  proof, 
was  introduced.  Turner  was  examined 
by  interrogatories,  and  a  portion  ot  his 
testimony — some  of  it  in  answer  to  direct 
and  some  to  cross  interrogatories — was, 
in  substance,  as  follows:  "Boykin  and 
myself  were  to  go  down  the  river  by  land, 
and  Sheppard  was  to  run  down  in  a  boat, 
about  three-quarters  ot  a  mile,  to  a  cer- 
tain shanty,  there  get  out,  and  make  a 
stand.  We  were'  to  rejoin  him  at  that 
point.  I  went  out  100  or  150  yards  from 
the  river,  and  Boykin  was  between  the 
river  and  me,  but  how  far  from  the  river 
I  do  not  know.  As  we  were  driving  along 
down  the  river  for  deer,  I  heard  a  gun  fire 
in  the  direction  of  the  river,  and  after- 
wards some  noise,  but  for  some  time  did 
not  stop  to  listen.  When  I  did  stop,  I 
heard  some  one  calling  me  excitedly,  and  I 
went  in  that  direction,  and  in  a  very  short 
time  met  Boykin  coming  towards  die  on  a 
run,  and  calling  as  he  came.  He  was  very 
much  excited,  and  looked  very  wild. 
When  he  came  up  he  said  Tom  Sheppard 
had  killed  himself,  or  had  shot  himself. 
Which  of  these  expressions  he  used,  I  do 
not  remember.  We  hurried  back  to  the 
place.  On  the  way  back,  he  said  he  heard 
the  gun  fire,  and  heard  a  splash  In  the 
water,  and  thought  he  glimpsed  Sheppard 
as  he  fell  from  the  boat.  He  said  he  was 
right  out  there,  indicating  with  his  hand 
a  spot  about  16  or  20  yards  from  where 
Sheppard  was,  and  there  was  a  thick  strip 
of  cano-brake  between  him  and  Sheppard . 
He  said  he  heard  a  splash  in  the  water  as 
ot  some  object  striking  it.  After  we 
reached  the  river  bank  I  shot  off  my  gun, 
then  got  in  the  boat  and  examined  it.  It 
was  fastened,  and  was  floating  on  the 
water  about  three  feet  from  the  bank. 
There  was  no  blood  on  it,  and  I  could  see 
none  on  the  water.  Sheppard's  gun  and 
hat  were  In  the  boat,  the  hat  Just  in  front 
ot  the  middle  seat,  and  the  gun  lying  up 
and  down  the  boat  In  rear  of  that  seat. 
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<rltb  tbebntt  against  the  middle  piece.  It 
was  a  breecti-loadingr  fthot-gan,  with  bam- 
mers  known  as  'rebonndlng,'  without 
ootches  in  the  turn  bier  to  hold  athalf-coclc, 
the  hammers  being  held  above  thetube  by 
a  spring.  One  ol  the  hammers  was  off. 
Only  one  barrel  would  fire.  It  was  empty, 
except  a  shell.  With  long  poles  Boykin 
and  I  made  search  in  the  river  for  Shep- 
pard's  body,  but  could  not  find  it.  After 
a  short  time  the  search  was  discontlnned, 
because  night  was  approaching.  The 
boat  was  found  about  two  hundred  yards 
below  where  Boykin  and  I  got  out,  and 
aboutonehundred  or  150  yardsfrom  where 
I  was  when  the  gun  was  fired,  at  which 
time  I  had  gone  about  300  or  400  yards. 
I  saw  BoykiU  in  a  few  minutes  after  I 
heard  the  gun."  Were  the  declarations 
made  by  Boykin  to  Turner  admisstble  evi- 
dence as  part  of  the  res  gestw  ?  The  fact 
in  issue  was  the  accidental  death  of  Shep- 
pard.  No  witness  saw  him  die,  or  knew 
certainly  that  he  was  dead.  His  death,  if 
established  at  all,  could  be  established  by 
clrcumstautial  evidence  only.  Among 
themostdlrectand  material  circumstances 
bearing  upon  the  question  of  his  death 
was  his  disappearance  as  detailed  in  the 
evidence  of  Turner,  above  quoted.  The 
disappearance,  as  a  whole,  was  a  mate- 
rial, evidentiary  fact,  relevant  to  the  mat- 
ter in  issue.  As  a  whole,  it  was  a  compos- 
ite or  complex  fact,  consisting  of  divers 
partlcnlare,  including  the  hunt,  its  aban- 
donment by  Boykin  and  Turner,  and  the 
search  which  Immediately  ensued.  To 
understand  the  significance  of  the  disap- 
pearance, it  is  necessary  to  investigate 
both  the  hunt  and  the  search,  together 
with  the  circumstances  attending  them. 
The  bunt  was  a  concerted  enterprise  for 
Joint  execution  upon  a  given  scene  by  three 
actors,  each  of  whom  assumed  a  part,  and 
entered  upon  Its  performance.  It  was 
never  finished,  but  was  abandoned,  first 
by  Boykin,  then  by  Turner.  There  can  be 
no  doubt  that  the  abandonment  of  the 
hunt  and  institution  of  the  search  consti- 
tuted a  part  of  the  res  gpstm  of  the  disap- 
pearance; for,  though  the  disappearance, 
as  a  physical  fact,  was  complete  before  the 
search  began,  as  an  evidentiary  fact  to 
throw  all  the  light  that  it  is  capable  of 
throwing  on  the  question  of  death,  it  was 
Jncomplete  until  it  was  verified  by  the  re- 
sults of  the  search.  Boykin  and  Turner, 
as  well  as  Sheppard,  were  actors  in  the 
disappearance,  and  their  acts,  as  throw- 
ing light  upon  it,  are  to  be  investigated 
and  explained.  The  disappearance  did 
not  consist  alone  of  Sheppard 's  exit  from 
the  boat,  but  included  his  subsequent  ab- 
sence therefrom  and  failure  to  return  un- 
'  til  a  reasonable  time  bad  elapsed  for  his 
return  bad  his  absence  been  tempora- 
ry only.  It  embraced  both  affirmative 
and  negative  elements,  and,  as  a  whole, 
was  a  continuous  act.  Its  time  relation 
was  unchanged  until,  failing  tn  return,  he 
was  looked  for  and  could  not  be  found. 
It  is  certain  that  Boykin  did  not  abandon 
the  hunt  and  enter  upon  the  search  by  rea- 
son of  the  same  causes  which  influenced 
Tnmer.  Turner  heard  the  report  of  the 
gnn,  and  at  the  same  time  some  noise,  but 
these  alone  did  not  induce  him  to  give  up 


the  hunt.  He  remained  in  it  until  beheard 
some  one  calling  him,  and  then  did  not 
enter  upon  the  search  until  after  he  had 
met  Boykin  and  beard  a  part  of  his  decla- 
rations. Without  knowing  what.Boykln 
said  to  him  when  they  met,  it  would  only 
be  matter  of  conjecture  why  Turner  aban- 
doned the  hunt  permanently  and  engaged 
in  the  search;  and,  without  a  recital  of 
the  subsequent  declarations, — those  made 
while  he  and  Boykin  were  on  the  way  to 
the  river, — it  would  be  matter  of  conject- 
ure only  as  to  what  Induced  Boykin  to 
leave-the  hunt,  seek  Turner,  and- engage  in 
the  search.  The  search  itself  being  a  rele- 
vant and  material  fact,  declarations  made 
at  the  time  calculated  to  account  for  and 
explain  it  are  also  relevant.  The  transac- 
tion which  was  In  progress  when  the  dis- 
appearance occurred  was  the  hunt,  in 
which  Boykin  and  Turner,  as  well  as  Shep- 
pard, participated.  The  bunt  passed, 
without  any  interval  between  them,  into 
the  search ;  the  same  actors,  save  Shep- 
pard, were  In  both ;  and  the  stream  of  ac- 
tion, though  it  swerved  abruptly  from  its 
original  course,  flowed  in  an  unbroken 
current  till  the  search  was  concluded. 
Moreover,  the  scene  of  action  was  un< 
changed.  As  compared  with  that  in  con- 
templation when  the  hunt  began,  it  was 
contracted,  but  was  not  otherwise  varied. 
There  were  acts  done  by  Boykin  which 
were  meaningless,  without  some  verbal 
explanation.  He  had  abandoned  thehunt, 
was  CHllIng  for  Turner,  and  was  running 
towafrds  him.  Why?  He  explained  why 
by  his  declarations.  They  were  needed 
then  to  illustrate  bis  conduct.  They  were 
also  needed  to  illustrate  the  conduct  of 
Turner,  who,  instead  of  going  back  and 
resuming  the  hunt,  which  he  had  left  teu)- 
porarily  on  hearing  some  one  calling  him, 
abandoned  the  hunt,  went  with  Boykin 
to  the  river,  examined  the  boat,  and 
searclied  in  the  water.  These  acts  of 
Turner  would  not  be  explained  by  the  con- 
duct alone  of  Boykin,  but  are  explained  by 
that  and  the  declarations  taken  together. 
Moreover,  so  far  as  he  was  concerned,  the 
declarations  doubtless  bad  an  influence  on 
the  scope  and  manner  of  the  search.  Why 
did  he  direct  his  examination  to  the  boat 
and  the  water  alone,  not  extending  it  to 
the  land?  So  far  as  appears,  he  did  not 
even  look  for  tracks  on  shore.  As  the 
boat  was  tied  when  he  reached  it,  this 
would  bean  unaccountable  omission,  were 
it  not  for  the  light  thrown  on  it  by  what 
Boykin  had  said  as  to  his  having  caught 
a  glimpse  of  Sheppard,  and  heard  him,  or 
some  object,  strike  the  water.  "With  tlie 
information  which  Boykin  professed  to 
have,  it  was  his  duty  to  commuuicateit 
to  Turner,  and  the  duty  of  both  to  act 
upon  it  as  they  did.  To  make  the  com- 
munication would  be  the  natural  and 
spontaneous  impulse  of  any  man  under 
like  circumstances.  The  mere  human  ma- 
chine, run  by  vital  and  emotional  forces 
alone,  with  no  conscious  exertion  of  the 
will,  would" promptsuch  a  disclosure  in  al- 
most every  conceivable  case,  under  like  cir- 
cumstances. The  declarations  must  have 
been  made  very  shortly  after  the  gun  was 
fired,  for  It  was  only  a  few  minutes  until 
Turner  saw  Boykin,  who  was  then  run- 
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Dln&  towards  him.  Some  ot  the  declara- 
tlonR  were  made  ae  soon  as  tbey  met,  and 
the  rest  while  they  were  hurrying  baclc  to 
the  river.  The  diBtance  they  had  to  jto  is 
not  stated,  but  it  could  not  have  been  far, 
ae  Turner  was  only  100  or  150  yards  from 
the  boat  when  he  heard  the  report  of  the 
Kun,  and  from  that  time  till  he  saw  Boy- 
kin  was  but  a  few  minutes.  Taking  all 
the  evidence  together,  there  are  indica- 
tions that  Boykin  had  been  to  the  river, 
and,  finding  the  boat  drlftiug,  had  hauled 
it  in  and  tied  it  to  the  bank  before  he 
started  in  quest  of  Turner.  But  this  could 
have  occupied  only  a  short  time,  and  was 
not  such  an  intervening  action  on  the  part 
of  Boykin  as  to  separate  bis  subsequent 
proceedings  and  the  declarations  accom- 
panying them  from  the  antecedent  stages 
of  the  general  transaction.  It  would  be 
altogether  natural,  if  Boykin  saw  and 
heard  what  he  reported,  for  him  to  go, 
first,  to  the  boat,  and,  having  secured 
that,  to  hurry  instantly  to  Turner,  with  a 
view  of  procuring  hifi  assistance.  Doubt- 
less all  be  did  was  in  hot  haste,  and  with 
no  pause  or  interval  in  the  rush  of  his 
movements.  The  impression  made  upon 
the  mind  by  Turner's  evidence  is  that 
only  a  brief  time,— a  very  brief  time, — 
elapsed  after  he  beard  the  report  of  the 
gun  until  he  appeared  with  Boykin  on  the 
bank  of  the  river  where  the  boat  was 
found.  He  speaks  of  a  few  minutes,  of 
running  and  of  hurrying,  from  which  it  Is 
natural  to  Infer  rapid  action  and  brief 
time.  It  cannot  becorrect  to  treat  Boy- 
kin and  Turner  as  mere  spectators  in  the 
scene  of  Sbeppard's  disappearance.  They 
were  not  merely  in  the  environment  of  the 
event;  they  were  a  part  of  Its  organism, 
actors  In  it,  parties  to  it,  if  not  on  its  act- 
ive, certainly  on  its  passive,  side.  Shep- 
pard  did  not  merely  disappear,  he  disap- 
peared from  them.  It  was  upon  them  that 
his  disappearance  smote,  as  it  were,  di- 
rectly. Upon  them  the  blow  fell,  and  their 
conduct  in  re<;elvlng  it  illustrates  its  char- 
acter and  the  manuer  in  which  it  was  de- 
livered. On  the  principle  of  action  and  re- 
action, its  immediate  elTect  upon  them 
tends  to  illustrate  its  nature  and  char- 
acter. This  being  so,  the  declarations, 
made  by  one  and  heard  by  the  other,  and 
the  matter  ot  them  influencing  both  in 
their  action  and  conduct,  were  pertinent 
and  material.  There  were  acts  done  by 
them  which  constitute  good  primary 
evidence  in  this  case,  and  the  declarations 
throw  light  upon  and  explain  them.  But, 
looking  at  the  declarations  in  their  rela- 
tion to  Sheppard'sacts  alone,  and  regard- 
ing Boykin  and  Turner  in  no  wise  as  act- 
ors themselves  further  than  thatthoy  were 
engaged  at  the  time  in  participating  with 
Sheppard  in  the  hunt,  it  would  be  no 
strain  to  treat  the  declarations  as  a  part 
of  the  res  gestm  from  that  stand-point. 
The  departure  of  Sheppard  in  the  boat 
for  a  point  three-quarters  of  a  mile  dis- 
tant, the  finding  of  the  boat  200  yards 
from  the  place  ot  departure,  with  Shep- 
panl  no  longer  on  board,  would  iudlcate 
with  fair  certainty  that  he  left  the  boat 
at  some  point  within  the  200-yard8'  dis 
tance.  When,  where,  and  how  he  left  it- 
are  matters  of  inference  from  all  the  cir- 


cumstances taken  together.  Some  ot  these 
circumstances  are  the  folio  wing:  Boykin 's 
route  lay  nearer  the  river  than  Turner's. 
Turner,  from  the  point  of  departure,  which 
was  the  same  for  all  three  ot  the  hunters, 
had  gone  three  or  four  hundred  yards 
when  be  beard  the  report  ot  a  gun  to- 
wards the  river.  He  went  bat  little  fur- 
ther until  he  beard  some  one  calling  him, 
and  presently  be  saw  Boykin  running  to- 
wards bim.  Tbey  met.  Boykin  exclaimed 
that  Sheppard  had  shot  or  killed  himself. 
Tbey  hurried  forward  to  see  about  it. 
On  the  way  Boykin  explained  his  reasons 
for  thinking  what  he  had  ]ust  announced. 
Tbey  arrived  at  the  river,  found  the  boat, 
Sbeppard's  hat  and  gun,  but  Sheppard 
was  missing.  Of  threecomrades  in  a  pend- 
ing hunt,  one  was  gone,  and  one  of  the 
two  iefthad  made  astatementtotheother 
as  to  what  be  heard  and  saw  in  regard  to 
the  matter.  The  three  had  a  common  in- 
terest in  the  hunt,  and  the  two  left, a  com- 
mon interest  in  the  fate  of  the  one  who 
was  absent.  The  hunt  had  been  suddenly 
and  unexpectedly  cut  short  by  this  start- 
ling episode,  and  Boykin  was  the  first  to 
discover  and  report  it,  and  bis  report  was 
made  within  a  few  minutes  after  the  gun 
was  fired.  These  facts  are  all  vouched  by 
sworn  evidence.  Were  Boykin's  declara- 
tions so  related  to  the  main  fact,  of  which 
fact — to-wlt,  Sbeppard's  separation  from 
the  boat— thei-e  can  be  no  possilUe  doubt, 
as  to  be  a  part  of  the  res  gestee  of  the 
same?  "Declarations  accompanying  an 
act,  or  BO  nearly  connected  therewith  in 
time  as  to  be  free  from  all  suspicion  of  de- 
vice or  after-thought,  are  admissible  in  ev- 
idence as  part  of  res  ffestee. "  Code,  §  8778. 
What  the  law  altogether  distrusts  is  not 
after-speech,  but  after-thought.  TheCode 
introduces  no  new  rule,  but  frankly  recog- 
nizes in  its  letter  the  full  breadth  of  the 
ti'mporul  element  In  the  rule  which  it 
found  existing,  as  expounded  in  the  lumi- 
nous and  able  opinion  of  Judge  Nisbet  in 
Mitchum  v.  State,  11  Ga.  615,  an  opinion 
delivered  in  1852,  and  so  excellent  in  thought 
and  expression  as  to  tempt  a  New  Hamp- 
shire judge,  in  Tucker  v.  Hennlker,  41  N. 
H.  817.  to  assume  to  himself  the  author- 
ship of  a  considerable  portion  «f  it  relat- 
ing to  another  subject.  The  rule  contem- 
plates that  all  the  res  gestae,  including 
declarationR  forming  part  thereof,  must 
transpire  within  the  present  Mme  of  the 
transaction.  But  that  time,  while  it  can- 
not be  less,  may  beroore,  extended  than  the 
present  time  of  the  principal  fact,  in  some 
instances  a  little.  In  others  much,  and  in 
others  very  much  more.  Usually,  if  they 
can  all  be  ascertained,  some  of  the  rea 
gifstm  will  be  found  simultaneous  with, 
and  some  anterior  and  others  posterior 
to,  the  principal  fact.  Thus,  suppose  an 
electric  discharge  during  a  summer  shower 
to  be  the  principal  fact,  the  formation  of 
the  cloud,  the  falling  of  the  rain,  the  thun- 
der, and  its  re»'erberation,  would  all,  for 
some  purposes,  be  within  the  res  gestae  of 
the  event,  though  the  principal  fact  was 
but  a  flash  of  lightning.  This  example 
may  serve  as  a  figure  to  cbaracterlxe  the 
instances  in  which  declarations  subs&- 
guent  to  the  fact  are  receivable  in  evidence. 
Let  thunder  represent  mental  impressions 
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produced  by  the  event.  Then  reverbera- 
tion will  represent  admlHsible  declarations 
reporting  these  impressions.  It  will  rep- 
resent them  by  a  close  analogy  in  two  re- 
spects :  l-lrst,  in  being  speedy ;  second.  In 
being  spontaneous.  That  they  shall  ^e 
or  appear  to  be  spontaneouri  is  indiepen- 
sable,  and  It  Is  for  this  reason  alone  that 
they  are  reyulred  to  be  speedy.  There 
mast  be  no  fair  opportunity  for  the  will  of 
the  speaker  to  mould  or  inudify  them. 
His  will  must  have  become  and  remained 
donnant,  so  tslr  as  any  deliberation  in 
concocting  matter  for  speech  or  selecting 
words  is  concerned.  Moreover, his  speech, 
beiiides  being  in  the  present  time  of  the 
transaction,  must  be  in  the  presence  uf  It 
In  respect  to  space.  He  must  be  on  or 
near  the  scene  of  action,  or  of  some  mate- 
rial part  of  the  action.  His  declarations 
must  be  the  utterance  of  human  nature, 
of  the^ntis  Jioino,  rather  than  of  the  indi- 
vidual. Only  an  oath  can  guaranty  indi- 
Tldnal  veracity;  butspontaneous  impulse 
may  be  a  safflcient  sanction  for  the  speech 
of  man,  as  such, — man  as  distinguished 
from  this  or  that  particular  man.  True, 
the  verbal  deliverance  in  each  Instance  is 
that  of  an  individual  person;  but  if  the 
Btate  of  his  mind  be  such  that  his  indlvid- 
uaiityis  for  the  time  being  suppressed  and 
silenced,  so  that  he  utters  the  voice  of 
humanity  rather  than  of  himself,  what  he 
says  is  regarded  by  the  law  as  in  some  de- 
gree trustworthy.  Boykin's  connection 
with  Sheppard,  his  interest  In  what  befell 
him,  and  his  relation  to  Turner^  rendered 
it  proper  for  him  to  make  the  communica- 
tion which  he  did  to  Turner,  and  he  made 
it  upon  the  first  opportunity,  which  op- 
portunity was  gained  by  running  in  quest 
of  him,  and  In  such  a  short  time  as  reason- 
ably to  exclude  any  suspicion  of  device  or 
after-thought.  Not  death  only,  but  acci- 
dental death,  must  appear  in  order  to  sup- 
port the  action.  As  bearing  upon  the  ele- 
ment of  accident,  any  evidence  is  relevant 
which  tends  to  show  that  Bo^'kin  did  not 
kill  Sheppard.  His  declarations  throw 
light  upon  that  question.  Were  hecharged 
with  the  homicide,  and  on  trial  for  it,  his 
conduct  and  declarations  so  soon  after  the 
gun  fired  would  be  competent  evidence  in 
bis  behalf.  Suppose,  instead  of  saying  to 
Turner  what  he  did,  he  had  told  him  that 
he  himself  shot  Sheppard,  and  threw  him 
into  the  river,  would  not  this  have  been 
evidence  for  the  company,  as  part  of  the 
res  ^ie«t«,  to  disprove  accidental  death? 
While  we  think  it  is  not  necessary  to  in- 
voke the  rule  of  discretion,  yet,  under  the 
operation  of  that  rule,  It  is  safe  to  hold 
that  there  was  no  error  in  admitting  the 
evidence. 

7.  Considered  in  the  light  of  the  circum- 
stances, it  Is  obvious  that  the  exclama- 
tion that  Sheppard  had  killed  himself,  or 
had  shot  himself,  was  matter  of  inference 
or  opinion  on  the  part  of  Boyklo.  Such 
being  its  nature,  it  would  be  proper  to  in- 
struct the  Jury  that  this  would  be  evi- 
dence fur  no  purpose  but  to  explain  the 
conduct  of  Boykin  and  Turner.  Were  Boy- 
kin  himself  alive,  and  on  the  stand  as  a 
witness,  he  would  not  be  permitted  to  ex- 
press to  the  Jury  his  opinion,  even  though 
he  superadded  the  reasons  on  which  it 


was  founded:  for  the  question  whether 
Sheppard  shot  himself  or  not  is  matter  of 
fact  to  be  found, by  the  Jury,  and  not  mat- 
ter of  opinion  appealing  to  the  skill  or  sa- 
gacity of  a  witness.  There  being  no  ob- 
jection to  the  charge  of  the  court,  we  are 
to  presume  that,  on  this  subject  us  well  as 
every  other,  it  was  correct;  and  to  this 
part  of  Boykln's  declarations  no  objection 
was  taken  on  the  ground  that  they  In- 
volved inference  or  opinion.  To  the  latter 
part  of  the  declarations,  however,  this 
objection  was  taken.  We  suppose  it  was 
Intended  to  apply  to  the  expression  that 
he,  Boykin,  thought  he  glimpsed  Sheppard 
as  he  fell  from  the  boat,  this  being  the 
only  seeming  reference  to  opinion  which 
we  find  in  the  whole  statement  outside  of 
the  exclamation  which  we  have  just  con- 
sidered. Onr  construction  of  the  expres- 
sion Is  that  It  embodies  no  Inference  but  a 
direct  reference  to  an  immediate  percep- 
tion of  the  senses.  Such  perceptions  may 
be  more  or  less  dim  or  indistinct,  and  by 
the  use  of  the  word  "thought,"  Boykin 
meant  to  signify  that  hid  ocnlar  percep- 
tion of  something  falling  from  the  boat 
was  Indistinct,  but  nevertheless  that  he 
had  such  a  perception,  and  considered  it 
reliable. 

8.  Boykin's  conductlncalllngfurTumer, 
running  in  search  of  him,  and  so  forth,  be- 
ing a  part  of  the  res  gesUe,  his  manner 
and  appearance  when  they  met  were  "also 
relevant.  That  he  was  very  much  excited, 
and  looked  very  wild,  was  competent  evi- 
dence, and  was  not  amenable  to  the  ob- 
jection that  it  was  mere  opinion,  without 
any  disclosure  of  the  reason  or  facts  up- 
on which  it  was  founded.  An  observer 
may  testify  to  the  exhibition  by  another 
of  excitement,  or  any  emotion,  such  as 
alarm,  without  specifying  the  various 
minute  facts  which  Indicated  the  same  to 
the  mind  of  the  witness.  The  emotions 
register  themselves  in  the  appearance  and 
manner,  and  when  a  witness  testifies  to 
the  existen'^e  of  the  emotion,  his  plain 
meaning  is  that  he  observed  the  numer- 
ous, and  often  nameless,  indications  by 
which  that  species  of  emotion  Is  common- 
ly manifested. 

0.  The  fair  and  natural  limitation  of  the 
rea  gestae  of  the  disappearance  is  the  close 
of  the  search  made  by  Boykin  and  Turner 
upon  the  scene  of  the  disappearance  Itself, 
Thissbutsoutcertain  testimony  of  Brown, 
who,  though  a  member  of  the  general 
'hunting  expedition,  had  been  left  behind, 
some  distancedown  the  river,  when  the  last 
hunt  was  entered  upon,  to  take  care  of 
the  dogs;  this  testimony  being  that,  when 
Boykin  and  Turner  returned  In  the  boat 
to  where  he  was,  they  appeared  to  be 
very  much  excited,  but  Turner  was  more 
excited  than  Boykin.  It  also  shuts  out 
the  evidence  of  Turner,  In  which,  speaking 
of  what  occurred  at  the  camp  that  night, 
he  said  he  was  awake  some  time  in  the 
forepart  of  the  night,  and  they  talked 
about  the  matter  until  he  went  to  sleep. 
Also  the  evidence  of  Brown,  that  as  long 
as  he  was  awake  they  talked  about  the 
accident  that  had  occurred  that  day; 
that  their  con  vereatlon  was  of  adistressed 
kind ;  and  that  as  long  ns  they  were  up 
they  were  discussing  the  disappearance  of 
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Sbeppard.  While  this  erldence  !b  not  of  a 
nature,  perhaps,  to  harm  the  case  in  any 
way,  yet  it  Is  wanting  in  relevancy  to  the 
iasue,  and,  in  our  opinion;  ought  for  that 
reason  to  have  been  excluded. 

10.  The  plaintiff  proved  by  a  brother 
and  a  brother-in-law  of  Sheppard  that 
the  family  of  Sbeppard  "  recognized  him 
as  being  dead;"  by  another  brother  that 
"the  family  regard  him  as  dead;"  and  by 
her  own  brother,  who  lives  in  the  family 
with  her,  that  "the  family  recognize  him 
as  dead. "  Was  this  evidence  admissible? 
The  question  in  issue  was  not  simply  as 
to  death,  but  death  by  accident  within 
the  year  covered  l)y  the  policy,  which  was 
from  June,  1884,  to  June,  1885.  The  belief 
which  sprang  up  in  the  family  must  have 
taken  its  rise  from  particular  facts,  all 
of  which  were  so  recent  when  this  suit 
was  brought,  in  January,  1883,  that  they 
were  lilcely  to  be  susceptible  of  proof  at 
the  trial.  They  were  premises  from  which 
any  conclusion  by  members  of  the  family 
must  have  been  drawn;  and  as  thesesame 
premises,  together  with  others  less  influ- 
ential in  the  family,  could  be  placed  before 
the  Jury,  there  would  be  no  necessity  to 
resort  to  family  opinion  or  belief  as  evidence 
to  aid  thelnry  in  reaching  a  rightconclusion 
for  themselves.  The  admif<sibility  of  fam- 
ily reputation  rests  on  necessity,  (Code,  § 
3770;)  and  where  no  necessity  has  arisen, 
from  lapse  of  time  or  otherwise,  it  is  much 
safer  to  confine  the  evidence  of  death  to 
the  original  facts,  and  exclude  the  deriva- 
tive family  opinion  as  irrelevant.  Though 
some  members  of  the  family  may  have 
died  before  the  trial,  enough  of  them  sur- 
vived to  acquaint  the  jury  with  any  facts 
known  to  the  family  tending  to  establish 
the  death  of  Sheppard;  and  his  wife,  two 
brothers,  and  a  brother-in-law,  besides 
her  own  brother,  were  examined  as  wit- 
nesses. Moreover,  any  opinion  which  could 
have  been  formed  in  the  family  had  to 
take  its  rise  in  company  with  an  interest 
on  the  part  of  Mrs.  Sheppard  in  the  sub- 
ject-matter of  this  action  and  in  some 
other  policies  of  insurance  on  the  life  of 
her  husband.  In  a  case  where  the  fact  of 
death  is  directly  in  question,  and  where 
the  whole  pressure  is  upon  that  fact,  to- 
gether with  the  manner  of  its  occurrence, 
no  element  of  pedigree  being  involved,  and 
the  death,  if  any,  being  so  recent  tlmt 
scarcely  one  year  had  elapsed  when  theac- 
tlon  was  brought,  family  belief  or  opinion 
would  seem  as  likely  to  mislead  as  to  lead- 
correctly,  especially  if  the  principal  mem- 
ber of  the  family  as  now  existing  would 
have  a  strong  motive  of  interest  to  mould 
the  family  opinion  in  one  way  rather  than 
in  another.  Our  Code,  §  3772,  recognises 
family  reputation  as  a  means  of  proving 
pedlRree,  including  the  fact  of  death  with 
other  facts  embraced  in  genealogical  in- 
quiries. Here  pedigree  is  not  in  question, 
and  the  whole  spirit  of  the  law  of  evidence 
is  adverse  to  allowing  the  plaintiff  to  sup- 

Sort  her  action,  under  the  circuntstances, 
y  proving  her  own  belief  and  that  of 
other  members  of  her  family  as  tending  to 
establish  the  real  existence  of  the  princi- 
pal fact  involved  in  her  cause  of  action. 

11.  As  there  was  no  imputation  upon 
Mrs.  Sheppard  of  complicity  in  any  scheme 


of  simulated  death,  her  grief  and  sickness 
consequent  upon  hearing  of  her  husband's 
death  or  disappearance  were  irrelevant. 
So,  too,  was  her  destitution,  and  the  sale 
of  clothing  to  supply  her  wants  or  those 
of  her  child.  The  evidence  as  to  these  mat- 
ters was  improperly  admitted. 

12.  The  plaintiff  testified  that  the  rela- 
tions between  herself  and  her  husband 
were  pleasant;  that  if  she  had  not  loved 
him  she  would  not  have  married  him, — 
"  which  continued  up  to  the  time  of  his 
death."  Mrs.  I  very,  who, wets  an  inmate 
of  the  family  when  the  disappearance  oc- 
curred, and  had  been  for  some  three  months 
previously,  testified  that  "she  never  heard 
any  quarrel  between  plaintUf  and  her  hus- 
band ;  they  were  kind  to  each  other ;  cer- 
tainly there  was  love  between  them ;  saw 
nothing  to  indicate  anything  to  the  con- 
trary. "  This  evidence  was  admissible,  as 
throwing  light  upon  Sheppard's  pro- 
longed absence,  and  the  probable  cause  of 
it.  With  happy  domestic  relations,  there 
would,  according  to  the  ordinary  motives 
of  human  nature,  be  less  cause  for  such  an 
absence,  were  it  dependent  on  his  own  will, 
than  if  those  relations  had  been  different. 
In  this  way  the  fact  that  Sheppard  and 
wife  lived  on  affectionate  terms  would 
tend  somewhat  to  negative  any  theory 
either  of  suicide  or  of  voluntary  desertion 
of  his  home  and  family.  Certainly  a  hus- 
band whose  affections  were  in  a  normal 
state,  and  fully  reciprocated,  would  be 
more  likely  to  return  or  be  beard  from, 
were  he  not  dead,  than  he  would  were  he 
under  the  influence  of  different  sentiments 
at  the  time  of  his  departure.  Authority, 
as  well  as  the  reason  of  the  thing,  favors 
the  admission  of  the  evidence.  Tledale  v. 
Insurance  Co.,  26  Iowa,  170, 178. 

13.  Miss  Horton,  plaintiff's  sister,  testi- 
fied that  she  (the  witness)  had  nothing  to 
lead  her  to  believe  that  Sheppard  was 
alive.  This  was  objected  to  as  irrelevant. 
The  objection  was  well  taken.  The  belief 
of  the  witness  being  irrelevant,  her  having 
seen  nothing  to  induce  her  to  form  an 
opinion  stands  upon  the  same  footing. 
She  was  competent  to  testify  to  any  rele- 
vant matters  of  which  she  had  knowledge, 
whether  her  knowledge  wenttotheafiBrm- 
ative  or  the  negative  of  such  matters; 
but  their  sufScieucy  to  generate  in  her  a 
belief  would  have  nothing  to  do  with  the 
case.  The  motion  for  a  new  trial  (thirty- 
seventh  ground)  imputes  to  her  a  further 
statement  as  follows:  "I  have  never  seen 
any  communication,  or  letters  in  a  mys- 
terious way,  to  lead  me  to  suppose  that 
my  sister,  Mrs.  Sheppard,  was  in  commu- 
nication with  T.  J.  Sheppard."  In  the 
brief  of  evidence,  this  statement  is  not 
found.  The  brief  represents  her  as  say- 
ing: "Have  nothing  to  lead  to  believe  my 
sister  has  been  in  communication  with 
him."  In  either  of  these  forms,  we  think 
the  evidence  would  be  Incompetent,  for  the 
same  reason  which  we  have  Just  pointed 
out  respecting  her  belief  as  to  the  death  of 
Sheppard.  To  say  that  nothing  is  known 
to  cause  belief,  and  thatno  belief  exists,  are 
virtually  one  and  the  same  thing.  To  dis- 
claim knowledge  which  would  induce  us 
to  believe  is  therefore  no  more  than  to  dis- 
claim belief. 
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14.  Tamer,  barlDK  with  Bojkin  made 
tbe  first  searcb  in  the  river  for  Sheppard's 
body,  assisted  in  two  sabsequent  searches, 
all  of  them  froitless.  In  the  first  and  sec- 
ond, long  poles  were  used,  and  in  the 
third,  iead-iines  and  hoolsis.  With  this 
experience  to  qualify  hiin,  he  was  compe- 
tent to  testify,  as  lie  did,  that  "it  would 
bare  been  a.  very  difficolt  matter  to  re- 
cover a  body  in  such  a  place. "  The  objec- 
tion that  this  was  giving  an  opinion  with 
no  reasons  tor  it  is  not  well  talcen.  The 
witness,  in  his  preceding  answers,  had 
said:  "Just  at  the  bank  where  the  buat 
lay  there  was  a  little  copnter-current 
about  12  or  13  feet,  but  outside  there  was 
a  very  strong  current.  The  water  was 
▼cry  swift,  with  tbe  exception  of  a  small 
counter-current  near  tbe  bank.  •  •  • 
Tbe  water  was  about  seven  feet  deep,  to  a 
point  about  twelve  feet  from  tbe  bank, 
and  from  there  out  into  tbe  river  it  was 
about,  12  or  15  feet  deep.  There  were  some 
tree-tops  and  logs  not  over  forty  yards 
below  tbe  point  where  I  found  the  boat. 
•  •  •  There  was  current  strong  enough 
to  wash  tbe  body  under  the  logs  and  tree- 
tops  just  below,  and,  once  under  tbem,  it 
1b  not  probable  that  it  would  have  got  to 
the  surface. "  This  detail  of  facts  ought  to 
satisfy  even  a  captious  demand  for  rea- 
sons. 

15.  In  answer  to  one  of  the  Interroga- 
tories addressed  to  him,  Brown  testified 
that  "it  was  a  strong  current.  The  place 
showed  to  me  as  toe  place  where  Shep- 
pard  fell  in  was  open.  Just  below  there 
were  trees  and  drift-wood.  **  Besides  an 
objection  to  the  form  of  the  interrogatory, 
the  answer  was  objected  to,  because  it  did 
not  appear  that  the  place  shown  to  Brown 
was  the  correct  place.  The  witness,  in 
answer  to  another  interrogatory,  testified 
that  "a  certain  body  of  water  (Moccasin 
alough)  runs  into  the  river  about  three- 
fourths  of  a  mile  above  where  Sheppard 
was  killed. "  This  was  objected  to  for 
substantially  the  same  reason,  together 
with  others.  The  same  objection  was  urged 
to  an  opinion  given  by  the  witness  that 
without  a  boat  it  would  be  Impossible  for 
a  person  to  get  out  of  the  swamp  at  tbe 
point  where  Boykin  said  Sheppard  fell 
into  the  river.  It  is  obvious  that  none  of 
this  evidence  has  any  relevancy,  if  tbe 
point  to  which  tbe  witness  refers  is  not 
shown  to  be  the  one  at  which  tbe  boat 
from  which  Sheppard  disappeared  was 
found  by  Boykin  and  Turner.  We  have 
searched  tbe  record  in  vain  for  something 
to  vouch  the  accuracy  and  veracity  of 
Brown's  informant  as  to  the  place  where 
the  boat  was  found.  We  have  also  had 
tbe  aid  of  counsel,  both  by  oral  argument 
and  an  elaborate  brief,  and  our  attention 
bas  been  directed  to  nothing  which  sup- 
piles  the  missing  link.  The  suggestion  of 
counsel  is  that  absence  of  tbe  link  goes 
not  to  tbe  admissibility,  but  to  the  effect, 
of  the  evidence.  It  is  clear,  however,  that 
BO  effect  whatever  is  due  to  tbe  evidence, 
(and  this  is  tbe  test  of  relevancy,)  unless 
It  applies  to  the  place  at  which  Sheppard 
disappeared.  Of  bis  own  knowledge, 
Brown  does  not  profess  to  know  where 
tbe  boat  was  found,  or  where  Sheppard 
fell  Into  tbe  river,  or  that  be  fell  in  at  all. 


A  certain  ioeality  was  pointed  out  to  him 
by  Bodkin  as  being  the  place  where  Sbei>- 
pard  fell  in,  but  unfortunately  Brown 
gives  no  mark  or  description  by  which  tb3 
place  shown  to  him  can  be  identified  as 
one  and  the  same  with  that  which  it  was 
represented  to  be  by  his  informant.  He 
seems  to  have  in  view  a  point  aJvout  three- 
fourths  of  a  mile  below  the  mouth  of  the 
Moccasin  slough,  whereas  Turner,  the 
only  witness  who  knew  the  true  point,  lo- 
cates it  about  BOO  yards  below  tbe  mouth 
of  the  slough.  The  brief  of  counsel  collects 
from  the  evidence  marks  of  Identity  as  to 
the  neighborhood,  sufticient  to  show  that 
the  two  points,  if  not  the  same,  must  be 
in  the  vicinity  of  each  other.  But  this 
serves  no  purpose  for  the  simple  reason 
that  Brown,  the  witness,  predicates  tbe 
statements  objected  to,  not  of  the  neigh- 
borhood, but  of  a  particular  point,  to- 
wit,  the  "place  shown"  to  blm,  "where 
Sheppard  was  killed,"  the  "point  where 
Boykin  said  Sheppard  fell  in. "  Hesaysthat 
without  a  boat  it  would,  in  his  opinion, 
be  impossible  for  a  person  to  get  out  of 
the  swamp  at  the  point  where  Boykin 
said  Sheppard  fell  into  tbe  river,  but 
whether  it  would  or  would  not  be  possi- 
ble at'otber  points  in  the  neighborhood  he 
expresses  no  opinion ;  nor  was  bis  opinion 
touching  any  other  point  called  for  by  tbe 
interrogatories.  Tbe  evidence,  taken  as  a 
whole,  indicates  that  he  was  qualified  to 
give  a  broader  opinion  than  he  did  give, 
but  the  opinion  he  actually  gave  is  re- 
stricted totbeonepolnt.and  isconsequent- 
ly  irrelevant,  there  being  no  evidence  even 
tending  to  show  that  the  point  where 
Boykin  said  Sheppard  fell  in  was  tbe  same 
at  which  he  did  fall  in,  if  he  fell  in  at  all. 
The  opinion,  as  well  as  the  other  evidence 
of  Brown  touching  the  particular  local- 
ity designated  by  bis  informant,  should 
have  been  excluded. 

16.  Tbe  objection  of  irrelevancy,  which 
was  taken  to  the  whole  of  Lapham's  evi- 
dence, was  not  sustainable.  He  was  well 
acquainted  with  the  river  by  actual  ex- 
perience as  mate  and  pilot  in  navigating 
it,  and  testified  as  to  its  channel,  current, 
etc.,  in  the  vicinity  of  the  scene  of  Shep- 
pard's  disappearance  as  located  by  the 
evidence  of  Turner.  Tbe  information 
which  he  gives  touching  Moccasin  slough 
and  the  river  Styx  throws  some  light  on 
what  might  be  the  nature  of  the  current 
600  yards  below  tbe  mouth  of  the  slough, 
where,  according  to  Turner,  the  empty 
boat  of  Sheppard  was  found.  In  connec- 
tion with  his  opinion  that  a  body  falling 
overboard  would  probably  sink  to  the 
bottom,  and  be  caught  by  and  entangled 
with  some  of  the  numerous  logs  and  tree- 
tops  in  the  bottom,  tbe  rapid  flow  of  the 
current  holding  it  firmly  there,  the  wit- 
ness gave,  besides  his  long  experience  in 
the  navigation,  thetwo  facts  that  the  wa- 
ter is.  very  swift,  and  the  bed  of  the  river 
at  that  point  is  lined  with  large  trees  of 
various  descriptions  which  have  fallen 
from  the  bank.  Thi»  relieves  bis  opinion 
from  the  only  objection  to  it  which  is  speci- 
fied in  the  motion  for  a  new  trial, — name- 
ly, that  he  gave  no  reason  for  it.  He  un- 
dertakes to  say  as  a  fact  that  tbe  bed  of 
tbe  river  is  lined  with  trees,  and  states 
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nothing  to  fihow  that  this  Is  mere  opinion. 
Why  should  counsel  or  thlH  court  OBSume 
it  to  bo  mere  opinion?  Nothing  In  the 
natureot  the  subject-matter  renders  it  un- 
knowable as  a  fact.  That  20  years  before 
Sheppard's  disappearance  a  person  fell 
overboard;  at  or  near  the  mouth  of  Moc- 
casin slough,  was  drowned,  and  his  body 
never  recovered,  was  not  admissible  as  an 
independent  fact,  but,  as  a  fact  connected 
with  the  above  opinion  Just  given  by  the 
witness,  was  not  without  some  sliu:ht  rel- 
evancy. It  was  of  little  consequence  for 
any  purpose. 

17.  The  witness  Hochstrasser  testified 
in  answer  to  Interrogatories  as  follows: 
"I  am  familiar  with  the  Chattahoochee 
and  Appulachicola  rivers.  I  run  on  a  steam- 
boat on  the  two  rivers  forabout  five  years. 
The  Appulachicola  river  was  permanent- 
ly obstructed  by  the  Confederate  forces, 
and  the  water  flowed  through  Moccasin 
slough,  a  narrow  passage  from  there  Into 
the  river  Styx,  returning  to  the  narrows 
of  the  Appalachlcola  river.  The  river  Styx 
and  the  Chattahoochee  run  parallel  with 
each  other,  and  Moccasin  slough  connects 
them,  and  the  Styx  empties  into  Chatta- 
hoochee rtver  about  the  narrows.  The 
swamp  at  this  point  is  miles  in  extent,  an 
average  width  of  three  miles, and  impatisa- 
ble  except  in  boats,  and  then  by  means  of 
deep  creeks  and  sloughs.  The  current  of 
the  river  where  Moccasin  slough  runs  into 
the  river  Styx  just  below  extremely  swift. 
That  portion  of  the  river  is  filled  with 
rafts,  logs,  tree-tops,  and  other  obstruc- 
ticms.  There  Is  a  very  poor  prospect  of 
recovering  a  body  that  falls  Into  the  river 
just  above  these  rafts  or  obstructions  in  a 
swift  current,  also  very  little  prospect  of 
recovering  a  body  washed  into  the  swamp 
by  these  cross-currents.  There  would  be 
no  chance  to  recover  a  body  that  fell  into 
the  river  at  the  place  mentioned,  unless  it 
should  drift  with  the  current  of  the  river." 
So  much  of  this  as  relates  to  the  prospect 
or  chance  of  recovering  a  body  in  the  river 
or  the  swamp  was  objected  to  as  irrele- 
vant, and  as  mere  opinion  without  rea- 
sons, and  because  not  referring  to  theplace 
where Slieppard  dlHappeared.  In  the  light 
of  Turner's  evidence,  it  applies  to  the  im- 
mediate vicinity  of  the  disappearance,  if 
not  to  the  precise  locality.  It  deals  with 
the  characteristics  of  river  and  swamp  in 
that  neighborhood.  In  the  answer,  as 
sent  here  in  the  transcript  of  the  record, 
there  Is  evidently  an  omission  of  one  or 
more  words  where  the  witness  says :  "The 
current  of  the  river  where  Moccasin  slough 
runs  Into  the  river  Styx  just  below  ex- 
tremely swift.  "  Looking  to  the  interroga- 
tory to  which  this  Is  a  response,  we  find  it 
asfollows:  "Isnot  the  current  of  the  river 
where  Moccasin  slough  runs  Into  the  river 
Styx,  and  just  below,  exceedingly  swift, 
and  is  not  that  portion  of  the  river  filled 
with  rafts,  logs,  tree-tops,  and  other  ob- 
structions?" Obviously,  the  answer  was 
intended  to  be  as  broad  as  the  question. 
So  construing  it,  what. is  called  this  or 
that  "point"  is  not  restricted  to  a  partic- 
ular spot,  as  was  kindred  phraseology  in 
the  evidence  of  Brown,  (supra,)  but  em- 
braces the  junction  with  Moccasin  slough, 
and  some  indefinite  portion  of  the  river 


"just  below."  In  speaking  of  so  large  a 
river,  whether  "just  below  "would  com- 
prehend the  distance  of  600  yards,  the  dis- 
tance indicated  by  Turner's  evidence  from 
the  mouth  of  Moccasin  slough  to  the  spot 
where  Sheppard  disappeared,  is  not  cer- 
tain. The  expression  Is  ambiguous,  and 
could  go  to  the  jury  for  their  constructdoo. 
The  witness  gives  facts  on  which,  added 
to  his  general  knowledge  of  the  rtver,  he 
might  well  base  the  opinion  he  expresses. 
Some  assistance,  though  it  might  be  very 
slight,  could  be  derived  by  the  jury  front 
the  facts  and  the  opinion,  taking  them 
together.  It  seems  to  us  that  the  evidence 
was  not  altogether  without  relevancy. 

18.  Sheppard  resided  in  Liberty  county, 
Pla.,  and  was  between  80  and  40  miles 
from  home  when  he  disappeared.  After 
his  disappearance,  and  in  the  latter  part 
of  the  same  month,  (January,  1886,)  a 
stranger,  calling  himself  Horton,  which  is 
the  family  name  of  Mrs.  Sheppard,  arrived 
at  Perdue  Hill,  Munroe  county,  Ala.  Us 
remained  there  most  of  the  time  until  the 
following  May,  then  left,  as  it  would  seem, 
via  Selma  and  Montgomery,  and  the  evi- 
dence affords  no  distinct  trace  of  him  aft- 
erwards. The  defendant's  theory  Is  that 
Horton  was  Sheppard.  As  tending  to 
support  this  theory,  it  adduced  the  evi- 
dence of  witnesses  that,  early  in  May,18}<6. 
they  saw  Sheppard  upon  the  Alabama 
river,  a  passenger  on  the  same  stenm-boat 
with  themselves,  and  that  he  landed  from 
the  boat  at  Clay  born,  Ala.,  which  is  with- 
in three  miles  of  Perdne  Hill.  The  com- 
pany also  proved  by  other  witnesses  that 
an  authentic  photograph  of  Sheppard,  ex- 
hibited to  them  at  the  trial,  was,  or 
seemed  to  be,  a  likeness  of  Horton.  The 
plaintiff  replied  to  this  evidence  by  that  of 
a  witness,  who,  according  to  the  brief  of 
evidence,  testified,  in  substance,  that  be 
knew  Sheppard:  had  sepn  him  twice, — 
once  in  a  business  transaction  about  in- 
surance, and  was  at  his  wedding;  that  in 
June  or  July,  1885,  after  he  was  reported 
dead,  a  man  came  to  the  hotel  in  Gaines- 
ville, Oa.,and  registered  from  Texas;  wit- 
ness watched  him.  and  thought  he  was 
Sheppard,  but  decided  not  to  do  anything 
until  after  making  some  investigation; 
found  he  had  been  living  in  Gainesville  be- 
fore, aud  had  just  been  oft;  got  informa- 
tion to  satisfy  himself  that  this  man  was 
not  Sheppard,  and  does  not  think  bis 
name  was  Horton.  Tlie  motion  for  a  new 
trial  quotes  (or  rather  misquotes)  some  of 
this  evidence,  and  excepts  to  it  as  Incom- 
petent because  irrelevant  and  hearsay. 
The  quotation  runs  thus:  "In  the  summer 
of  18^5,  at  Gainesville,  Ga.,  he  saw  a  man 
that  looked  so  much  like  Thos.  J.  Shep- 
pard, whom  he  had  seen  twice  before,  that 
be  was  satisfied  that  the  man  was  Shei»- 
pard,and  was  about  to  hav?  him  arrested 
when  he  found  out  from  the  citizens  of 
Gainesville  that  the  man  was  an  old  citl- 
cen  of  that  town. "  Taking  either  version 
as  correct,  the  sum  of  the  evidence  is  that 
the  witness  saw  a  man  whom  he  thought 
was  Sheppard,  but  changed'hls  opinion  in 
consequence  of  information  received  from 
others.  His  informants,  whether  citlaenB 
or  not,  are  anonymous.  He  does  not  tes- 
tify that  the  man  was  or  was  not  Shep- 
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pard.  bat  that  be  first  concluded  that  he 
was.  and,  after  invcstiKatiun,  concluded 
that  he  was  not.  He  thinks  his  name  was 
not  Uorton,  but  what  he  thinks  It  was,  or 
what  it  was  in  fact,  or  what  the  citizens 
said  it  was,  be  nowhere  discloses.  If  be  had 
changed  his  mind  on  closer  and  more  care- 
fni  inspection  of  the  man,  whom  he  took  at 
first  to  be  Sheppard,  the  premises  on 
which  he  proceeded,  as  well  as  the  final 
conclusion  deduced  therefrom, would  have 
been  covered  by  his  oath  as  a  witness; 
but  as  the  change  was  brought  about  not 
by  inspection,  but  by  information  derived 
from  others,  the  premises  are  unverified 
save  as  to  this  effect  upon  his  mind.  All 
we  know  of  them  is  that  they  were  sufH- 
oient  to  convert  him  from  one  opinion  to 
another;  but  for  their  actual  truth  there  is 
absolutely  no  guaranty.  It  surely  can  be 
no  answer  to  witnesses,  who  think  they 
are  not  mistaken  upon  a  question  of  iden- 
tity, to  show  that  another  witness  was 
mistaken  upon  a  like  question  in  another 
Instance,  especially  if  the  evidence  of  his 
mistake  is  chiefly,  or  even  partly,  what  he 
has  been  told  by  third  persons  not  sworn. 
T«8t  the  matter  by  a  supposed  case  of 
handwriting.  Witnesses  swear  that  a 
loHtdeed  is  in  the  handwriting  of  Shep- 
pard. Others  come  forward  and  depose 
that  they  thought  a  certain  other  deed 
was  in  his  handwriting,  but  on  Inquiry 
they  became  satisfied  that  It  was  not,  but 
was  in  the  handwriting  of  another  person, 
not  even  naming  him.  No  one  would  sup- 
pose such  evidence  admissible.  Or  take 
the  still  more  apt  illustratlun  of  a  lost 
deed,  where  the  identity  of  the  deed  itself, 
not  of  the  writer,  is  in  question.  Certain 
witnesses  testify  they  sa  w  the  deed  after 
it  was  lost,  and  others  that  they  saw  an 
original  deed  corresponding  with  a  photo- 
graphic copy  produced  In  court.  Would 
It  be  any  answer  to  prove  by  another  wit- 
ness that  he  saw  a  deed  which  he  at  first 
thought  was  the  lost  document,  but,  by 
reason  of  Information  which  he  considered 
reliable,  he  became  convinced  that  his 
opinion  was  erroneous,  and  therefore 
abandoned  the  measure  which  he  had  In- 
tended to  take  for  the  purpose  of  securing 
the  forthcoming  of  the  missing  paper? 

19.  On  the  theory  of  answering  the  de- 
fendant's proof  that  the  photograph  of 
Sheppard  was  a  likeness  of  Horton,  the 
plaintiff  introduced  three  witnesses,  each 
of  whom  testified  that  on  being  shown 
the  same  photog:raph  he  said  to  the  per- 
son who  presented  it  that  it  was  the  pict- 
ure of  Tom  Collins,  and  three  more,  who 
each  testified  that  on  a  like  occasion  they 
said  it  was  a  picture  of  £.  B.  Smith.  Even 
U  what  these  witnesses  thought  at  the 
trial  as  tn  the  original  of  the  photograph 
would  be  relevant,  certainly  what  they 
said  on  a  previous  occasion  as  to  their 
opinion  then  had  no  relevancy.  The  plct- 
nrewas  an  authentic  photograph  of  Shep- 
pard, and,  as  evidence  tending  to  show 
that  Uorton  was  Sheppard,  the  resem- 
blance of  the  photograph  to  Horton  was 
established.  Nothing  is  more  obvious 
than  that  this  evidence  could  not  be  met 
by  proof  that  certain  persons  said  the 
photograph  was  like  Collins,  and  certain 
others  that  It  was  like  Smith.    Moreover. 


grant  that  what  they  said  was  true,  un- 
less Collins  or  Smith  was  Horton,  it  is  dif- 
ficult to  see  how  their  resemblance  to  him 
would  tend  to  prove  that  he  was  not 
Sheppard.  Such  an  argument,  if  pursued 
to  its  consequences, could  be  used  to  prove 
that  Sheppard  was  not  himself.  It  is  not 
within  the  range  of  possibility  to  negative 
the  accuracy  of  a  witness  who  refers  a 
copy  to  one  original,  by  showing  that 
divers  witnesses  were  mistaken  in  refer- 
ring It  to  another.  His  correctneus  would 
presuppose  mistake  on  their  part  If  they 
differed  with  him,  and,  if  they  were  mis- 
taken, he  would  have  to  differ  with  them 
to  be  correct.  The  logical  result  must  be 
that. their  evidence  would  prove  nothing, 
and  would  consequently  be  irrelevant. 

20.  Besides  other  policies  of  insurance 
upon  his  life,  Sheppard  had  one  payable 
to  his  brother.  This  was  in  the  New  Eng- 
land Mutual  Company.  The  brother  tes- 
tified at  the  trial  that  Sheppard  intended 
to  change  that  policy  for  the  benefit  of  his 
child  which  was  expected.  He  also  testi- 
fied that  he  (the  witness)  executed  an  as- 
signment to  the  child  because  Sheppard 
declared  such  'was  his  intention.  The 
child  was  bom  in  March,  after  Sheppard's 
disappearance,  and  the  assignment  to  it 
was  executed  in  the  winter  following. 
The  brother  being  a  witness  for  the  plain- 
tiff, it  was  competent  to  show  by  him 
that  he  was  not  to  be  a  gainer  by  Shep- 
pard's death,  and  that  he  was  free  from 
the  bias  of  Interest  in  giving  his  testimony. 
For  this  purpose  the  fact  of  the  assign- 
ment was  relevant,  and  in  explaining  the 
transaction  he  could  well  state  what  In- 
duced it.  The  objection  to  so  much  of  his 
evidence  as  consisted  in  reciting  what 
Sheppard  had  said  to  him  as  to  his  inten- 
tion is  not  sustainable.  The  motion  for  a 
new  trial  complains  that  Mrs.  Sheppard 
was  allowed  to  testify  to  a  statement 
made  to  her  by  her  husband  touching  the 
same  policy,  and  give  her  reply  to  the 
same,  but  the  brief  of  evidence  does  not 
bear  this  out.  The  conversation  detailed 
in  the  brief  was  not  In  relation  to  this 
policy,  hut  to  another.  It  seems  to  us 
quite  Irrelevant,  but,  as  the  motion  for  a 
new  trial  does  not  cover  It,  we  forbear  to 
deal  with  It  as  a  point  in  the  case.  At 
most,  it  is  a  mere  trifle. 

21.  The  plaintiff,  pending  the  suit,  it 
would  seem,  received  a  letter  from  an 
agent  of  the  Insurance  company,  which 
she  did  not  answer,  because  she  considered 
it  Insulting.  In  her  testimony,  she  added 
to  this  explanation  of  her  silence  that  she 
sent  the  letter  to  her  counsel,  who  advised 
her  not  to  answer  It.  That  this  advice 
was  given  was  objected  to  as  hearsay  and 
irrelevant.  We  consider  it  as  a  part  of  the 
explanation  of  her  failure  to  reply  to  the 
letter,  and  therefore  admissible  if  her  ex- 
planation was  relevant;  and  this  seems 
to  have  been  conceded,  f«)r  some  of  It  was 
not  objected  to.  Even  If  error,  we  wonder 
that  such  a  trifle  should  be  supposed  by 
learned  counsel  to  be  cause  for  a  new  trial. 
The  same  observation  applies  to  many  of 
the  points  made  in  this  motion,  they  are  so 
painfully  minute  and  debilitated. 

22.  The  Code.  §  28.50,  subjecting  insur- 
ance companies  to  liability  tor  damages. 
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and  reasonable  counsel  feee  for  bad  faith 
in  failing  to  pay  losses,  applies,  both  in  its 
letter  and  parpose,  to  torelgrn  companies 
doing  bosiness  in  tbla  state  as  well  as  to 
domestic  companies.  If  it  be  true,  there- 
fore, that  the  policy  on  which  this  case  is 
founded  is  a  Connecticut,  not  a  Ghiorgia 
contract,  and  it  it  be  true  also  that  the 
laws  of  Connecticnt  do  not  impose  such  a 
liability,  this  policy,  having  been  issued 
by  a  company  doing  businees  in  this  state, 
is  nevertheless  subject  to  the  provisions  of 
our  statute  as  to  the  consequences  of  bad 
faith  in  failing  to  comply  with  the  compa- 
ny's undertaking  to  pay  within  60  days 
after  demand.  It  follows  that  evidence  of 
what  would  be  a  reasonable  fee  for  plain- 
tiCsconnsel  was  admissible.  But  tbatevl- 
dence  should  have  been  confined  to  a  fee 
certain,  inasmuch  as  no  contract  for  a  con- 
ditional fee  was  shown.  The  Jury  could 
have  no  nse  for  evidence  as  to  what  would 
be  a  reasonable  amount  for  any  sort  of 
fee  which  they  could  not  allow,  and  surely 
they  could  make  no  allowance  for  a  con- 
ditional fee,  unless  it  was  proved  that 
there  was  a  contract  for  such  a  fee.  The 
law  implies  a  contract  between  client  and 
counsel  for  a  certain,  but  none  for  a  con- 
ditional fee.  Nor  was  it  competent  to  ad- 
mit evidence  as  to  any  fee  orrompeusation 
for  services  which  would  be  rendered  only 
on  the  contingency  that  the  litigation 
should  be  protracted  beyond  the  trial,  and 
verdict  by  motion  for  a  new  trial,  or  by 
writ  of  error.  The  jury  could  make  no 
practical  application  of  such  evidence 
without  assuming  that  the  litlgatfon 
would  be  so  protracted,  and  that  nssuoip- 
tion  might  not  be  realUed,  In  whlrh  event 
the  company  would  have  to  pay  for  serv- 
ices not  rendered,  or  expenses  not  Incurred. 
Any  estimate  of  the  -witnesses  beyond  the 
amount  of  a  certain  fee  for  services  up  to 
judgment  on  the  verdict,  and  for  the  usual 
care  and  attention  afterwards  In  enforcing 
the  judgment,  should  have  been  excluded. 
But,  in  order  to  carry  out  the  statute  in 
Its  full  spirit  and  purpose,  it  might  perhaps 
be  allowable,  in  a  proper  case,  for  the  jury, 
under  the  direction  of  the  court,  so  to 
mould  their  verdict  as  to  leave  the  amount 
of  fees  for  successful  resistance  to  future 
litigation  open  for  assessment  by  another 
Jury  tifter  the  litigation  was  all  over.  Un- 
der the  Code,  §§  3562,  4213,  the  power  to 
mould  verdicts  seems  broad  enough  to 
cover  such  a  measure  for  the  attainment 
of  complete  justice.  The  motion  made  to 
mie  out  all  the  evidence  of  the  witnesses 
as  to  fees,  because  their  basis  of  estimate 
Included  a  misconception  of  the  nature  of 
the  case  as  Involving  the  character  of  the 
plaintiff,  and  the  honor  of  her  husband, 
was  properly  denied.  The  remedy  was  to 
aave  the  witnesses,  on  cross-examination, 
to  vary  and  correct  their  estimate  by  leav- 
ing out  this  element,  and  reducing  the 
amount  accordingly. 

23.'  We  have  now  dealt  with  all  the  ob- 
jections going  to  the  substance  of  the  evi- 
dence admitted,  but  it  remains  to  dispose 
of  objections  which  were  taken  to  the  form 
of  the  questions  by  which  some  of  It  was 
elicited.  Two  of  the  interrogatories  pro- 
pounded to  Brown  were  attacked  as  lead- 
ing, but,  as  this  exception  was  not  filed 


with  the  interrogatories  before  the  issuing 
of  the  commission,  as  required  by  the  thir- 
ty-seventh roleof  thesnperiorcourt8,(Code, 
p.  1850,)  It  came  too  late.  To  30  of  the  In- 
terrogatories propounded  to  Tamer,  an 
exception  on  this  gronnd  was  duly  filed, 
and  was  overruled  by  the  court  as  to  each 
and  all  of  them.  No  doubt  most  of  these 
Interrogatories  are  leading,  but  many  of 
them  relate  only  to  collateral  or  introduc- 
tory matters  not  in  dispute,  and  not  bear- 
ing directly  on  the  merits  of  the  contro- 
versy. As  to  such  matters,  leading  ques- 
tions are  allowable.  2  Tayl.  Ev.  S  1404;  I 
Qreenl.  Ev.  §  434.  But  several  of  the  In- 
terrogatories assume  that  Sheppard  fell 
Into  the  river,  which  was  a  disputed  and 
most  material  fact,  and  one  or  two  of 
them  that  he  was  dead,  end  that  there 
was  news  of  his  death.  This  sort  of  as- 
sumption is  one  of  the  most  pemicloas 
forms  In  which  the  vice  of  leading  ques- 
tions can  make  Its  appearance.  Its  tenden- 
cy being  to  induce  the  witness  to  adopt 
the  theory  of  the  facts  propounded  by  the 
examiner,  and  shape  his  testimony  in  a 
way  to  lend  support  to  that  theory. 
Even  an  honest  and  well-meaning  witness 
may  sometimes  be  drawn  by  this  device 
into  coloring  the  letter,  if  not  the  spirit, 
of  his  evidence  more  highly  than  the  exact 
truth,  so  far  as  his  knowledge  of  it  ex- 
tends, would  warrant.  It  is  not  lawful, 
as  a  general  rule,  to  propound  in  chief 
"questions  which  involve  or  assume  the 
answers  which  the  party  desires  the  wit- 
ness to  make,  or  which  suggest  disputed 
facts  as  to  which  the  witness  is  to  testify." 
1  Whart.  Ev.  §  499;  Steph.  Dig.  Ev.  art. 
128.  That  this  rule  was  flagrantly  violated 
in  several  Instances  will  be  manifest  from 
a  mere  glance  at  the  following  Interrog- 
atories. The  answers  are  also  set  out,  not 
to  elucidate  the  question  whether  the  in- 
terrogatories are  leading,  for  on  that 
question  any  answers  would  be  Irrelevant, 
but  to  show  that  the  letter  of  some  of  the 
answers  was  Influenced  by  the  form  of  the 
questions,  although  the  witness  did  not 
know  either  that  Sheppard  was  dead  or 
ttiat  be  fell  into  the  river,  and  made  it 
perfectly  clear  elsewhere  In  his  testimony 
that  he  had  no  such  knowledge:  "Ques- 
tion. State  what  was  the  nature  of  the 
current  at  the  point  where  Sheppard  fell 
in,  whether  It  was  slow  or  swift.  Answer, 
.lust  at  the  point  where  the  boat  lay,  there 
was  a  little  counter-current,  but  12  or  16 
feet  about  outside  there  was  a  very  strong 
current.  Q.  How  far  below  the  mouth  of 
Moccasin  slough  was  the  point  where 
Sheppard  fell  in  the  water?  A.  The 
point  where  Sheppard  fell  in  the  water 
was  about  600  yards  below  the  mouth  of 
Moccasin  slough.  Q.  State  whether  or 
not  there  were  any  logs  or  tree-tops  or 
rafts  either  where  Sheppard  fell  in  or  just 
below,  and,  if  Just  below,  how  far  below. 
A.  There  was  some  tree-tops  and  logs  not 
over  40  yards  where  we  found  the  boat.  Q. 
What  time  In  the  evening  was  It  that 
Sheppard  fell  Into  the  river?  A.  It  was 
very  late  in,  the  evening,  and  very  dark 
and  cloudy.  '  It  was  a  dark  and  gloomy 
day.  It  was  only  a  short  time  before 
night.  Q.  Uid  either  you  or  Buykin  or 
Brown  carry  the  news  of  Sheppard's  death 
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that  nisbt  to  bis  wife  or  father  and  moth- 
er? If  yoa  say  you  did  not,  why  did  not 
one  of  you  three  go?  A.  We  did  not  carry 
the  news  to  the  Sheppard  family  that 
night.  I  did  not  feel  able  to  go. "  A  few 
others  of  the  leading  questions  were  cal- 
culated to  do  harm,  but  perhaps  did  none, 
construing  all  the  answers  of  the  witness 
together.  His  testimony,  In  its  general 
effect,  makes  the  Impression  that  he  was 
a  truthful  and  unbiased  witness.  In  sev- 
eral instnncps,  the  attempt  to  lead  him 
was  unsuccessful ;  and,  though  the  letter 
of  bis  answers  was  sometimes  shaped  by 
the  form  of  the  question,  there  was  no 
IierYcrsion  of  the  spirit  and  meaning  of  his 
testimony,  considered  In  its  totality.  For 
this  reason  we  hold  that  the  court  did  not 
abase  Its  discretion  in  admitting  all  the 
answers  that  were  otherwise  competent, 
notwithstanding  the  vicious  character  of 
many  of  the  Interrogatories.  To  admit  or 
reject  evidence  drawn  out  by  leading  ques- 
tions is  generally  discretionary  with  the 
trial  court.  Ewing  v.  Moues,  51  Oa.  410; 
Farkas  v.  Stewart,  73  Ga.  00;  Parker  v. 
Railway  Co..  83  Ga.  539, 10  S.  E.  Kep.  233. 

(6)   BULI.NOS    BKJECTING     EVIDENCE. 

24.  The  company  offered  to  prove  that 
within  two  or  three  days  after  the  disap- 
pearance of  Sheppard,  and  before  any  in- 
surance company  knew  of  the  same,  it 
waa  currently  reported  and  believetl  in  the 
neighborhood  of  his  home  that  he  was  not 
dead,  but  had  run  off  to  defraud  the  insur- 
ance companies;  also  that  this  report  was 
communicated,  about  the  lust  of  January, 
by  the  plaintiff  herself  and  others  to  the 
first  insurance  agent  who  vlHlted  theneigh- 
borhood.  This  evidence  had  three  several 
purposes:  (1)  To  repel  the  imputation  of 
plaintiff's  counsel,  announced  to  the  Jury, 
that  defendant  had  put  out  this  report, 
or  one  like  it,  In  pursuance  of  a  conspira- 
cy with  a  certain  witness  to  fabricate  a 
defense;  (2)  to  vindicate  the  good  faith  of 
the  comjiany  In  refusing  to  pay;  and  (3) 
tocorroboratethewltnesses  whohad  testi- 
fied that  they  saw  Sheppard  alive  after  his 
disappearance.  As  to  the  first  object, 
though  the  plaintiff's  counsel  proclaimed  a 
theory  of  conspiracy  and  fabrication,  and 
afterwards  argued  It  to  the  jury,  no  evl-' 
dence  was  adduced  in  support  of  it.  This 
being  so,  what  occasion  was  there  to  meet 
Itotlierwisethan  by  aflat  denial  ?  It  would 
expand  and  protract  trials  indefinitely  if 
evidence  iiad  to  be  heard  in  answer  to  all 
the  Insrenious  theories  advanced  by  coun- 
sel, or  to  forestall  the  invention  and  appli- 
cation of  all  theories  that  might  seem 
plausible.  To  render  evidence  admissible 
requires  relevancy  to  the  case,— to  the  mat- 
ters in  issue.  Relevancy  to  the  soi^histry, 
the  invention,  or  the  elocution  of  counsel 
will  not  suffice.  The  second  |)urpose,  that 
of  vindicating  the  good  faith  of  the  com- 
pany, was  no  less  wanting  in  sufficiency. 
We  have  already  said,  under  another  head 
of  this  opinion,  that  the  question  of  good 
or  had  faith  must  be  solved  by  evidence 
applicable  to  the  merits  of  the  controversy, 
and  not  by  a  collateral  inquiry  depending 
on  evidence  having  no  relevancy  to  the 
merits,  but  only  to  the  special  question. 
If  the  company  thought  proper  to  act  up- 
y.l2B.B.no.l— 8 


on  a  local  report  or  rumor  to  the  effect 
that  Sheppard  was  still  alive,  it  was  re- 
sponsible for  tracing  the  rumor  to  Its 
source,  and  verifying  its  authenticity.  An 
insurance  company  cannot  justify  its  re- 
fusal to  pay  a  loss  in  due  time  by  pleading 
and  proving  a  report  or  rumor  that  noloss 
had  been  sustained.  The  third  purpose, 
that  o"f  corroborating  witnesses  who  testi- 
fied they  had  seen  ^$heppard,  would  seem 
to  presuppose  that  cumulative  evidence 
can  dispense  with  some  profjerty  or  char- 
acteristic which  It  would  have  to  possess 
were  It  offered  without  the  evidence  which 
It  Is  designed  to  strengthen  and  fortify. 
While  this  presuppf>Hiti()n  may  be  correct 
in  some  instances,  we  think  this  is  not  one 
of  those  instances.  Unless  the  prevalence 
of  the  alleged  report  would  be  relevant 
evi<lence.  If  offerod  by  itself,  as  tending  to 
prove  Sheppard  not  dead,  but  alive,  we 
see  not  how  It  could  gain  admission  by 
connecting  It  with  what  certain  witnesses- 
had  seen.  Their  seeing  was  the  same 
whether  there  was  such  a  report  or  not; 
and,  unless  the  report  has  in  and  of  itself 
some  evidentiary  force,  the  probability 
that  Sheppard  was  in  fact  seen  is  neither 
more  nor  less  than  if  no  such  report  ever 
existed.  The  result  Is  that  the  evidence 
offered  and  rejected  was  not  adnilssible  for 
any  of  the  three  purposes  specified. 

25.  According  to  the  motion  for  a  new 
trial,  the  court  rejected  the  evidence  of  the 
witness  Revell  In  these  words:  "When 
Redding  Boykin  Hrst  saw  nie  after  the 
dlRai)pearance  of  Sheppard,  and  told  me 
about  It.  he  did  not  appear  like  he  felt  all 
right,  from  the  fact  that  he  kept  his  eyes  on 
the  ground."  According  to  the  brief  of 
evidence,  a  part  of  the  evidence  of  thU 
witness  received  was  in  thewe  words: 
"Uurlngthe  conversation,  he  [Boykin]  did 
not  apiiear  like  he  felt  all  right,  because 
he  kept  bis  eyes  on  theground.  He  didn't 
look  towards  me."  As  Boykln's  interview 
with  Revell  was  no  part  of  the  res  fffstiB, 
what  he  said  or  how  he  looked  or  felt  on 
that  occashm  was  altogether  Irrelevant. 
It  follows  that  not  less,  but  more,  of  Re- 
vell's  -testlmtmy  was  received  than  was 
admissible.  Furthermore,  no  court  could 
be  expected  to  grant  a  new  trial  upon 
this  trivial  and  attenuated  poiiit,'even 
were  it  well  founded  In  fact  and  In  law. 

26.  Nell  and  Miss  Hunt  Were  witnesses 
for  defendant.  W.  B.  Sheppard  was  a 
witness  for  the  plaintiff.  Miss  Hunt  had 
written  a  letter  to  Neil's  wife  saying  that 
she  hsd  seen  Sheppard  in  Alabama.  Nell 
had  read  a  portion  of  this  letter  to  W.  B. 
Sheppard,  and  thereupon  the  latter  had 
written  to  Miss  Hunt,  who  returned  no 
answer.  While  under  cross-examination, 
W.  B.  Sheppard  said  he  could  not  remem- 
ber what  Miss  Hunt  had  written  to  Mrs. 
Nell,  except  that  she  had  seen  Sheppard 's 
ghost.  The  court  refused  to  allow  defend- 
ant's counsel  to  read  to  the  witness  In  the 
hearing  of  the  jury  any  portion  of  the  let- 
ter,  or  any  extract  from  It,  as  a  founda- 
tion for  asking  him  if  that  was  not  what 
Neil  said  to  him.  It  refused  also  to  allow 
the  witness  to  read  any  of  the  letter  aloud 
before  the  jury,  and  would  only  allow  blm 
to  read  it  silently,  for  the  purpose  of  re- 
freshing his  memory.    It  also  rejected  the 
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letter  Itself  as  evidence.  Tf  the  witnesR,  in 
wrltiuj;  to  Miea  Hunt,  acted  upon  her  let- 
ter ti)  Mrs.  Neil,  it  was  only  Indirectly,  for 
he  testified  that  he  had  not  read  any  of 
the  letter.  He  acted,  therefore,  not  upon 
the  letter  itself,  but  upon  what  Neil  read 
as  a  portion  of  Its  contents.  He  was  al- 
loweil  to  repeat  to  the  jury  from  memory 
all  that  Neil  read,  and  to  use  the  letter  to 
refresh  hl«  memory,  not  only  as  to  the 
sense,  but  the  words,  of  the  reading  to 
wliich  he  had  listened.  Surely  this  was 
enough  to  explain  the  relation  of  the  letter 
to  the  mere  fact  of  writing  a  letter  on  the 
same  subject  to  Miss  Hunt;  and  It  was 
only  this  (act  and  the  failure  of  Miss  Hunt 
to  rei)ly  which  the  court  thouijht  relevant, 
the  bearing  of  the  testimony  being,  as  we 
may  suppose,  to  UluKtrnte  the  bias  of  Miss 
Hunt  as  a  witness  In  the  case  for  the  de- 
fendant, at  whose  Instance' she  had  come 
from  Alabama  to  attend  the  trial,  and 
yet  had  failed  to  so  much  as  answer  a  let- 
ter written  to  her  by  the  brother-in-law  of 
the  plaintiff.  The  court  held,  not  only 
that  one  of  these  letters,  but  that  both  of 
them,  when  offered  by  the  defendant  to- 
gether, were  Irrelevant,  neither  being  of- 
fered for  the  purpose  of  impeaching  t^e 
witness  W.  B.  Sheppard.  Certainly  letters 
from  one  witness  to  a  third  person,  and 
from  one  mere  witness  to  another,  what- 
ever might  be  their  contents,  ought  not  to 
affect  eitherof  the,  parties  to  the  suit  other- 
wise than  as  a  means  of  discrediting  one 
or  botli  of  the  correspondents.  Of  course, 
If  the  letters  were  inadmissible,  any  ex- 
amination touching  their  ccmtents  which 
would  Involve  a  direct  recital  of  such  con- 
tents would  be,  not  equally,  but  more  In- 
admissible. Consequently  It  was  not  er- 
ror to  deny  defendant's  counsel  the  privi- 
lege of  referring  to  the  contents  of  the  let- 
ters in  cross-examining  the  witness.  As 
the  object,  according  to  the  record,  was 
not  ImpeHchment,  It  matters  not  what 
other  object  was  in  view.  There  was  no 
evidence  on  which  to  found  any  theory  that 
•the  witness  was  in  combination  with  his 
brother  to  defraud  tlie  insurance  com- 
panies, though  that  theory  was  formulat- 
ed and  Insisted  upon. 

27.  Pending  this  suit.'a  letter  was  writ- 
ten to  the  plaintiff  by  ud  agent  of  the  In- 
surance company  requesting  certain  In- 
formation fol*  use  In  identifying  her  hus- 
band, and  Inviting  her  co-operation  in 
further  efforts  to  find  him.  This  letter,  to 
which  no  reply  was  made,  was  ruled  not 
to  be  admissible  evidence  in  behalf  of  the 
company.  The  correctness  of  this  ruling 
Is  self-evident. 

2S.  On  cross-examination,  a  witness  was 
asked  this  question  by  defendant's  coun- 
sel: "I  understand  yon  to  say  when  Mr. 
Rutherford  examined  you,  in  your  opin- 
ion, what  about  the  writings  of  those  pa- 
ppi-8.  those  letters?  [referring  to  the  letters 
signed,  *  Murray  '  and  '  T.  M.  Horton.']  "  It 
is  not  stated  what  objection,  but  only 
that  objection  was  made  to  the  question 
and  sustained.  This  ruling  is  complained 
of  as  error.  Perhaps  the  objection  was 
that  the  question  was  nonsense,  or  at 
least  unintelligible;  and,  if  so,  it  was  well 
taken.  Manifestly  the  question  as  It  comes 
to  us  in  the  record,  whatever  may  have 


been  its  previous  state  and  condition.  In 
amenable  to  that  objection.  It  seems  to 
have  a  "glimmering  of  reason,"  but  no 
more. 

(C)  NATURE  OF  THE  PI.AINTIFF'8  EVIDENCE, 
AND  ITS  SOFFICIENCT  TO  WITUBTAKD  A.  MO- 
TION FOB  NONSUIT. 

29.  Amotion  for  a  nonsuit  was  made  up- 
on two  grounds:  (1)  That  the  applica- 
tion for  insurance  was  not  put  in  evidence 
with  the  policy.  (2)  Because  the  testi- 
mony did  not  establish,  in  accordance  with 
the  terms  of  the  policy,  by  direct  and  pos- 
itive proof,  thatSheppard  was  dead,  or,  if 
dead,  that  it  was  from  a  personal  injury 
caused  by  external  violence  and  accident- 
al means.  The  motion  was  overruled. 
Touching  the  first  ground,  we  have  al- 
ready dealt  with  it  substantially  under  the 
first  head  of  this  opinhm.  the  conclusion 
there  announced  being  that  it  was  not  in- 
cumbent on  the  plaintiff  to  introduce  the 
application,  and  that  the  policy  might  be 
regarded,  for  the  purpose  of  the  plaintiff's 
case,  as  setting  forth  the  contract  on 
which  the  action  is  founded.  The  princi- 
ple involved  in  the  second  ground  of  the 
motion  has  also  been  dealt  with,  inci- 
dentally and  to  a  limited  extent,  under 
the  third  head  of  the  opinion,  where  the 
terms  of  the  policy  with  reference  to  pre- 
liminary proof  were  considered  and  dis- 
cussed. Tile  provisions  of  the  policy  di- 
rectly involved  by  the  present  question 
rtad  as  f()llows:  "Provided  always  that 
this  Insurance  shall  not  extend 'to  •  •  • 
any  bodily  injury  of  which  there  shall  he 
no  external  and  visible  sign,  •  •  • 
nor  to  any  case  except  whera  the  injury  la 
the  proximate  and soiecause  of  the  •  •  • 
death;  and  no  claim  shall  be  made  under 
this  policy  when  the  death  »  •  •  may 
have  been  caused  by  suicide,  felonies,  or 
otherwise,  sane  or  insane.  •  •  •  And 
this  insurance  shall  not  be  held  to  extend 
to  disappearances,  or  to  any  case  of  death 
or  pei-Ronal  Injury,  unless  the  claimant  un- 
der this  policy  shall  establish  by  direct 
and  positive  proof  that  the  said  death  or 
personal  injury  was  caused  by  external  vi- 
olence and  accidental  means. "  The  com- 
panyscts  up  no  aflirmatlvedefense  involv- 
ing death  by  suicide  or  any  other  means 
not  covered  by  the  policy.  The  fact  of 
death  by  any  means  is  controverted,  and 
the  continuance  of  life  is  affirmatively 
predicated.  Still,  the  plaintiff  must  make 
ont  her  case:  but  in  so  doing  she  can  use 
the  presumption  against  suicide  which  the 
law  rectignizes  aa  arising  out  of  the  in- 
stincts of  nature,  one  of  which  is  the  love 
of  life.  Where  the  fact  of  death  is  estab- 
lished, and  the  evidence  points  equally  or 
Indifferently  to  accident  or  suicide  as  the 
cause  of  it,  the  theory  of  accident  rather 
than  of  suicide  is  to  be  adopted.  Cronk- 
hlte  V.  Insurance  Co.,  (Wis.  1889.)  43  N.  W. 
Rep.  731;  Mallory  v.  Same,  47  N.  T.52;  In- 
surance Co.  V.  McConkey,  127  U.  S.  661,  8 
Sup.  Ct.  Rep.  1360.  To  these  three  cases 
the  same  Insurance  company  which  is  now 
before  us  was  a  party,  and  the  provisions 
of  the  policies  involved  in  them  were  no 
doubt  the  same  as  In  the  one  upon  which 
we  are  adjudicating.  Any  construction 
of  these  terms  which  would  dispense  with 
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direct  and  positive  evidenceaa  betnreen  sa- 
icide  and  accident  would,  if  carried  out, 
cunslBtentl J  dispense  with  it  as  to  the  fact 
of  death  itself;  and  we  think  such  a  con- 
struction, if  possible,  ought  to  be  and  must 
be  adopted  and  applied.  In  one  sense  all 
oral  evidence  Is  direct.  Indeed,  a  very  emi- 
nent authority  on  the  subject  takes  no  ac- 
coant  whatever  of  circumstantial  evidence, 
but  treats  the  one  sense  of  "direct,"  to 
which  we  have  referred,  as  the  only  sense 
In  which  the  word  is  correctly  used  in  the 
law  of  oral  evidence.  He  says:  "Oral  ev- 
idence must  in  all  cases  be  direct."  Steph. 
Dig.  Ev.  art.  62.  His  treatment  of  the  sub- 
ject shows  that  what  he  means  Is  that, 
whether  the  fact  to  which  a  witness  testi- 
fies be  the  ultimate  fact  to  be  proved  or 
only  an  evidentiary  fact  tending  to  prove 
It,  the  testimony  itself  must  api)ly  imme- 
diately and  directly  to  the  fact  as  to  which 
the  witness  speaks.  If  we  take  the  policy 
as  meaning,  by  the  use  of  the  terms  "  direct 
and  posit! vjB,"  this  much  and  no  more,  it 
can  be  easily  reconciled  with  the  rules  of. 
law  on  the  sabject  of  evidence.  But  the 
more  general,  and  with  us  ths  established, 
use  of  the  term  "direct  evidence,"  gives 
to  thera  a  different  and  more  restricted 
meaniug.  "Ail  evidence  may  be  divided 
Into  two  classes:  (1)  Direct,  which  con- 
sists in  the  testimony,  whether  immediate- 
ly or  mediately  derived  from  those  who 
had  actual  knowledge  of  the  principal  or 
disputed  fact;  or  (2)  Indirect  or  Inferen- 
tial evidence,  where  an  inference  Is  made  as 
to  the  truth  of  the  disputed  fact,  not  by 
means  of  the  actulil  knowledge  which  any 
witness  had  of  the  fact,  but  from  collat- 
eral facts  ascertained  by  competent 
means."  I  Starkie,  Ev.  15.  Our  Code.  § 
3748,  ttays:  "Direct  evidence  is  that  which 
immediately  points  to  the  qu'|<tion  at  is- 
sue. 'Indirect' or*  circumstantial  •  Is  that 
which  only  tends  to  establish  the  Issue  by 
proof  of  vurlous  facts,  sustaining,  by  their 
consistency, the  hypothesis  claimed."  And 
section  3750  declares:  "Generally  the  rules 
of  evidence  are  the  same  in  all  the  courts 
of  this  state  and  upon  every  trial.  The 
exceptions  exist  only  by  express  statute." 
It  Is  manifest  that,  if  it  was  the  purpose 
of  the  insurance  company  to  exact  by  con- 
tract direct  evidence  of  death  and  accident, 
in  the  sense  contemplated  by  Starkie  and 
onr  Code,  as  above  quoted,  then  the  rule 
of  evidence  laid  down  by  the  policy  is  In 
conflict  with  that  established  by  law, — a 
conflict  which  must  be  reconciled  by  ad- 
herence to  the  law,  and  repudiation  of  this 
article  In  the  policy.  The  rule  which  we 
must  observe,  where  no  statutory  excep- 
tion can  be  shown,  Is  that  all  questions, 
civil  and  criminal,  can  be  solved  byclrcum- 
Btantial  as  well  as  by  direct  evidence,  and 
that  In  civil  cases  the  preponderance  of  tes- 
timony is  considered  sufficient  to  produce 
mental  conviction.  Code,  §  8749.  Wheth- 
er that  preponderance  is  the  result  of  one 
or  the  othei  kind  of  evidence,  or  of  a  union 
of  both,  our  law  treats  it  as  decisive  of 
the  case;  and  no  matter  where  a  contract 
is  made,  or  a  cause  of  action  arises,  the 
rules  of  evidence  applicable  to  the  litiga- 
tion are  controlled  by  the  law  of  the  fo- 
runa.  The  general  principle  that  legal 
rales  of  evidence  are  not  controllable  by 


mere  stipulation  or  contract  is  a  settled 

guestion  with  us.  Carrugl  v.  Insurance 
o.,  40  Ga.  141 ;  Insurance  Co.  v.  Carrngi, 
41  Ga.  674;  Insurance  Co.  v.  Coleman,  58 
Ga.  2.55.  And  we  understand  the  principle 
to  be  recognized  elsewhere.  "The  condi- 
tion that  direct  and  positive  proof  must 
be  made  of  death  having  been  caused  by 
external,  violent,  and  accidental  means 
did  not  deprive  the  plaintiff,  when  making 
such  proof,  of  the  benefit  of  the  rules  of 
law  established  for  the  guidance  of  courts 
and  juries  In  the  investigation  and  deter- 
mination of  facts."  Insurance  Co.  V.  Mc- 
Conkey,  127.  U  S.  661,  8  Sup.  Ct.  Rep.  1360. 
"The  evidence  was  sufRcieut  within  the 
rules  of  Jaw :  and  the  language  of  the  pol- 
icy cannot  be  construed  to  take  the  case 
out  of  the  ordinary  rules  of  evidence." 
Reynolds  v.  Association,  1  N.  Y.  Supp. 
738,  (June,  1888.)  Though  the  whole  of 
plaintiff's  evidence  Is  circumstantial,  and 
though  the  facts  directly  in  issue  are  es- 
tablished, 11  at  all,  Inferentially  from  cir- 
cumstances, the  evidence  was  sufficient  to 
entitle  her  to  go  to  the  jury,  and  the  mo- 
tion for  a  nonsuit  was  properly  denied. 

(d)  CONDUCT    OF    THE    TRIAL,  AND    IRRGOD- 
LARITIEB  PBNDINO  ITS  PROORBB8. 

30.  One  of  the  questions  which  arose  dur- 
ing the  trial,  and  which  bore  on  the  al- 
leged iijentlty  of  Horton  with  Sheppard, 
was  whether  certain  letters  purporting 
to  be  written  by-Hort<in  were  in  the  same- 
handwriting  as  certain  other  documents, 
which  latter  were  written  by  Shei)pard. 
On  this  question,  experts  were  examined 
by  defendant;  and  to  tent  their  skill  the 
plaintiff's  counsel  interrogated  them  upon 
certain  Incomplete  or  mutilated  writings, 
which  were  partial  copies  by  another  hand 
of  documents  which  Sheppard  had  writ- 
ten, though  that  thecopies  were  written  by 
another,  and  not  by  Sheppard,  was  not 
avowed  or  proved  until  this  test  exami- 
nation was  concluded.  These  copies,  be- 
ing some  of  the  writings  to  which  the  ex- 
pert testimony  applied,  and  being  proved 
to  be  copies  not  written  by  Sheppard, 
were  admitted  In  evidence,  to  which  de- 
fendant objected,  because  they  were  not 
proved  to  be  genuine,  nor  submitted  to  de- 
fendant before  the  announcement  of 
"Ready,"  and  because  they  had  been  mu- 
tilated by  plaintiff's  counsel  In  presence 
of  the  court  by  cutting  off  matter  which 
was  neither  submitted  todefendant'scoun- 
eel,  nor  tendered  in  evidence.  The  purpose 
of  the  experiment  was  to  show  that  the 
experts  were  not  reliable;  that  they  would 
mistake  writing  not  done  by  Sheppard 
for  writing  which  he  had  done.  The  whole 
object  of  the  test  would  have  been  defeat- 
ed had  other  proof  been  required  that  the 
documents  were  genuine  before  they  could 
be  used.  By  what  color  of  right  could  the 
defendant  claim  to  see  or  know  anything 
of  them  before  the  trial  commenced  ?  And 
why  should  not  scraps  and  fragments  be 
used  to  test  the  experts  on  the  mere  ques- 
tion of  manual  or  mechanical  execution? 
The  contents  or  completeness  of  the  writ- 
ings had  no  evidentiary  relation  to  the 
hand  In  which  they  were  written.  The 
complaint  that  plaintiff's  counsel  was  al- 
lowed to  fold  the  papers,  and  exhibit  to 
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one  of  the  experts  only  the  part  exposed, 
and  the  further  complaint  that  he  was  al- 
lowed to  exhibit  them  to  him  at  all  for 
comparison  with  the  «<^naine  writings  or 
other  writings  attrlliuted  to  Sheppard,  are 
both  without  merit,  for  the  reason  that, 
to  test  the  skill  of  the  expert,  it  was  rea- 
sonable and  proper  to  grant  to  counsel  a 
wide  and  liberal  discretion  in  the  use  of 
means  and  methods.  The  same  observa- 
tion applies  to  cutting  off  and  withhold- 
ing Huch  partH  of  the  papers  as  counsel 
wished  to  conceal,  the  papers  being  his 
own,  and  not  then  haring  been  offered  in 
evidence. 

31.  Defendant's  counsel,  in  the  redirect 
examination  of  one  of  his  own  witnesses, 
commenced  a  recital  as  follows:  "I  un- 
derstand yon  at  first  to  decline  to  give  an 
opinion  upon  the  letters  of  June  2d  and 
Fel)rnary  6th,  because  one  was  written  in 
pencil,  but  I  understood  you  afterwards, 
when  Mr.  Rutherford  examined  you,  to 
8a>— "  Here  thecourt,on  objection  of  plain- 
tiff's counsel,  i-efused  to  allow  the  defend- 
ant's counnel  to  continue  the  recital  of  his 
understanding  of  what  the  witness  had 
said  on  the  cross-examination,  and  to 
call  for  an  explanation  thereof.  It  was 
only  the  recital  which  the  court  arrested, 
not  any  explanation  offered  by  the  wit- 
ness, nor  any  direct  question  adapted  to 
elicit  an  explanation.  Certainly  it  was  not 
error  for  the  court  to  cut  counsel 'short  in 
a  recapitulation  moulding  and  shaping 
the  testimony  in  his  own  language.  If  a 
question  to  draw  out  an  explanation  was 
Intended,  it  could  have  been  put  without 
the  elaborate  introduction  which  the  coun- 
sel's opening  foreboded.  We  cannot  thinic 
it  a  proper  practice  for  counsel  to  deliver 
an  exordium  on  his  understanding  of 
what  a  witness  has  said  to  clear  the  way 
for  an  explaniition.  Counsel  linows  what 
his  witness  has  said,  or  does  not  know,  or 
Is  in  doubt.  If  he  knows,  he  canput  his 
question  at  once;  it  he  does  not  know,  or 
\b  in  doubt,  he  can  ask  the  witness  to  tell, 
and  then  put  his  question.  In  this  way 
an  explanation  can  be  obtained,  with  no 
recital  whatever  of  counsel's  understand- 
ing; and  it  is  the  better,  and  usually  the 
briefer  way.  At  all  events,  the  discretion 
of  the  court  as  to  such  matters  is  ample, 
and  In  this  instance,  we  doubt  not,  it  was 
properly  exercised. 

82.  There  was  a  letter  from  one  of  de- 
fendant's female  witnesses  to  the  plaintiff, 
which  the  defendant  wished  to  use  in  evi- 
dence. Notice  to  produce  it  had  been 
given.  By  consent  of  parties,  plaintiff's 
counsel  t3tained  possession  of  it,  but  with 
a  promise  to  produce  it  when  desired.  By 
llkeconHeut,  its  production  was  further 
postponed;  but  at  length,  while  the  writer 
was  on  the  stand  as  a  witness,  defendant's 
counsel,  desiring  to  exhibit  the  letter  to 
her  for  identification,  and  then  to  exam- 
ine her  upon  It,  and  finally  to  offer  it  in 
evidence,  called  tor  the  letter,  and  plain- 
tiff's counsel  refused toBurrender  It,  where- 
upon the  court  was  moved  to  compel  ics 
production.  Plaintiff's  counsel  responded 
that,  because  the  matter  was  delicate,  he 
preferred  not  to  gfve  his  reasons  in  the 
presence  of  the  writer  of  the  letter  why  it 
ought  not  to  change  custody,  and  suggest- 


ed that  the  writer  retire.  The  court  In- 
quired if  there  was  any  objection,  and  de- 
fendant's counsel  replied  that,  if  anyat- 
tack  was  to  be  made  on  her,  it  was  her 
due  to  remain  and  bear  it,  and  further 
stated  tliat  she  intended  returning  to  Al- 
abama that  night.  The  court  then  ruled 
that  the  motion  to  compel  production 
was  not  in  order,  and  postponed  the  mat- 
ter until  next  morning.  The  witness  was 
In  attendance  upon  the  court  during  the 
following  morning,  and  did  not  leave  the 
city  until  2  o'clock  in  the  afternoon. 
There  is  no  complaint  that  the  letter  was 
not  produced  in  time  to  serve  every  pur- 
pose for  which  it  was  desired ;  but  the  de- 
fendant wants  a  new  trial  because  the 
court  erred  in  ruling  the  motion  out  of  or- 
der, and  in  postponing  the  matter  until 
next  morning.  Pouhtless,  according  to 
strict  practice,  the  motion  was  out  of  or- 
der ;  but,  if  the  court  erred  In  so  ruling, 
and  in  declining  to  entertain  it  until  next 
morning,  what  harm  was  done  for  which 
a  new  trial  should  be  granted  ?  An  im- 
material error  Is  the  same  ad  none. . 

33.' In  opening  the  case  to  the. Jury, 
counsel  for  plaintiff  had  charged  a  con- 
spiracy by  the  defendant  company  and 
two  of  its  witnesses  to  make  it  appear 
falsely  that  Sheppard  was  alive.  One  of 
these  witnesses  resided  in  Alabama,  and 
bad  taught  school  in  f  lorida.  Witnesses 
brought  by  defendant  from  these  states 
were  in  attendance  upon  the  court  to  sup- 
port her  character.  When  her  examina- 
tion was  concluded,  the  trial  had  been  in 
progress  for  10  days,  and  the  non-resident 
witnesses  had  become  impatient  to  return 
to  their  homes,  and  had  announced  their 
determination  to  leave  on  the  next  train, 
if  they  could  not  be  examined  that  day. 
Because  it  was  likely  that  several  days 
more  would  lie  consumed  in  taking  testi- 
mony before  these  witnesses  could  becalled 
in  regular  order,  counsel  asked  leave  to 
examine  them  then,— that  is,  immediately 
after  the  witness  concerning  whose  char- 
acter they  were  to  testify, — which  leave 
the  court  denied,  on  the  ground  that'  no 
impeaching  evidence  had  been  adduced  by 
the  plaintiff,  and  therefore  no  supporting 
evidence  was  at  tliat  stage  admissible. 
The  result  was  that  the  supporting  wit- 
nesses returned  to  their  homes'  before  the 
plaintiff  introduced  any  further  evidence, 
and  were  not  examined.  ThereaKon  given 
by  the  court  for  this  ruling  is  one  of  the 
commonplaces  of  the  law.  The  rales  of 
law  cannot  be  varied  to  serve  the  conven- 
ience or  even  the  necessities  of  witnesses, 
resident  or  non-resident. 

34.  Several  letters,  as  one  after  another 
they  were  proved  to  be  genuine,  were 
banded  by  defendant's  counsel  to  plain- 
tiff's counsel  for  inspection.  On  handing 
them  back,  three  of  them  were  pointed  out 
by  the  latter,  with  the  request  not  to  mix 
these  three  with  the  others,  to  which  de- 
fendant's counsel  replied  that  he  would  at- 
tend to  them.  Thereupon,  at  the  instance 
of  plaintiff's  counsel,  the  court  ruled  that 
the  counsel  had  a  right  to  have  the  papers 
identified  so  that  they  could  not  be  mixed 
with  other  papers,  and  said  that  counsel 
for  defendant  could  put  some  mark  upon 
them  for  identification.    The  counsel  re- 
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fnslng  to  do  this,  the  conrt,  over  counaerB 
protest,  directed  him  to  hand  them  to  the 
Btenogcrapher  to  be  merited,  and  directed 
the  stenographer  to  mark  them.  When 
this  occurred,  the  letters  had  not  been 
offered  in  evidence,  nor  had  the  direct  ex- 
amination of  the  witness  called  to  prove 
them  been  concladed.  In  appealins  to  the 
court  to  intervene  in  the  matter,  counsel 
{or  plaintiff  said  he  wished  the  letters  pat 
in  the  hands  of  the  stenograplier  or  the 
court,  so  that  he  could  cross-examine  the 
vritness  upon  them,  and  that  "  they " 
(meaning,  apparently,  opposing  counsel 
and  client)  might  get  them  mixed  up  with 
the  others,  so  that  be  could  not  have  the 
privilege  ol  examining  the  witness  con- 
cerning them.  In  our  opinion,  the  action 
of  the  court  was  not  only  an  unwarrant- 
able interference  with  the  custody  of  pri- 
vate papers,  they  not  having  then  been 
offered  in  evidence  so  as  to  become  "assets 
of  the  case, "  but  that,  though  not  so  In- 
tended, it  was  a  mischievous  interference, 
in  that  it  would  naturally  be  construed 
by  the  Jury  as  implying  a  suspicion  in  the 
mind  of  the  court  that  the  defendant's 
counsel  could  not  be  trusted  to  keep  his 
own  papers  as  they  ought  to  be  kept,  and 
deal  with  them  fairly,  without  being 
watched.  The  counsel  could  mark  the 
papers  himself,  or  let  the  stenographer 
mark  them,  bat  they  must  be  marked. 
For  wliat?  For  Identification,  lest  they 
should  get  mixed  with  other  papers,  and 
the  right  of  cross-examination  touch- 
ing them  be  endangered  or  lost.  Suppose 
they  should  have  gotten  mixed  and  be- 
come incapable  of  identification  before 
cross-examination  of  the  witness, no  harm 
conld  have  resulted  to  the  plaintiff.  The 
letters  could  not  have  been  put  in  evidence 
on  the  unfinished  examination  of  the  wit- 
ness, and  the  risk  of  preserving  their  iden- 
tity, and  the  means  of  proving  it,  was  up- 
on the  defendant.  As  they  had  not  needed 
any  s|iecial  mark  for  identification  before 
they  made  their  appearance  at  the  trial, 
why  should  they  need  any  afterwards  un- 
til they  had  become  "assets  of  the  case?" 
A  court  should  not  on  mere  motion  aid 
one  side  to  police  the  other  as  to  papers  ol 
which  the  court  has  no  custody,  but  which 
are  in  the  exclusive  custody  nf  one  of  the 
parties  or  bis  counsel.  Such  Interfering 
during  the  trial  is  calculated  to  impress 
the  Jury  unfavorably  towards  the  side 
over  which  the  surveillance  Is  exercised. 

35.  Certain  letters  were  offered  in  evi- 
dence by  the  defendant,  to  which  plain- 
tiff's counsel  did  not  object,  and  so  an- 
nounced ;  but  he  proceeded  to  make  an  ex- 
planatory speech  on  the  subject,  to  this 
effect :  "To  the  two  letters  of  June  the  2d. 
we  could  object,  and  are  unwilllngfor  them 
to  come  in  without  a  statement,  for  that 
might  put  us  In  the  position  of  admitting 
that  they  have  been  proved  in  the  proper 
way.  I  will  state  my  objection.  These 
two  papers  purport  on  the  inside  to  be  ad- 
dressed to  'My  Dear  Emma,'  but  there  is 
no  proof  that  they  were  received  by  the 
person  to  whom  they  were  addressed, 
—no  proof  that  these  Identical  papers 
were  received  by  her.  Mr.  Roberts  refused 
to  say  how  he  got  them.  When  my  Broth- 
er Davis  objected,  I  was  in  the  act  of  stat- 


ing that  we  did  not  want  It  taken  (or 
granted  from  our  allowing  these  papersto 
come  in  that  there  had  been  any  proof 
that  these  were  the  identical  papers.  I 
think  I  have  the  right  to  make  the  state- 
ment to  the  court  that  they  have  not  been 
proved,  and  I  believe  we  could  successfully 
object  to  them ;  but,  as  we  want  them  In, 
I  will  allow  them  to  come  In.  He  [Mr. 
Davis]  raised  a  question  of  the  Impropriety 
of  the  objection,  but  there  Is  no  evidence 
that  this  person  ever  received  these  letters, 
and  none  that  it  is  the  identical  handwrit- 
ing which  came  to  the  person  to  whom 
they  were  addressed.  That  would  be  a 
substantial  objection,  and  we  conld'  urge 
it,  and  rule  out  any  part  of  this  testi- 
mony. "  The  court,  over  the  objection  of 
defendant's  counsel,  allowed  this  speech 
to  be  injected  into  the  evidence  as  it  came 
in.  So  far  as  we  know,  such  a  practice  is 
without  precedent.  It  is  In  a  high  deg.ree 
aggressive  and  improper.  A  verdict  wqn 
by  such  means  in  a  case  fairly  doubtful  or 
disputable  ought  to  be  set  aside.  Miscon- 
duct of  counsel  tending  to  prejudice  his 
adversary  is  inconsistent  with  fair  trial, 
and  it  is  a  miscarriage  of  forensic  Justice 
for  a  suitor  to  lose  bis  case  without  a  fair 
trial,  whether  he  deserves  to  lose  it  when 
properly  tried  or  not.  Counsel  are  no  less 
bound  than  courts  not  to  violate  the  con- 
ditions of  fair  trial.  If  they  do  it,  they  and 
their  clients  must  take  the  consequences, 
and  must  understand  that  the  fruits  of 
success  in  an  unfair  trial  are  not  secure. 
In  the  present  instance,  we  are  altogether 
certain  that  counsel  had  no  conscious  In- 
tention to  break  through  the  proprieties, 
much  less  the  principles,  of  trial.  Never- 
theless, led  no  doubt  by  his  zeal,  he  did 
both.  He  announced,  in  substance,  that 
he  did  not  object  to  the  evidence  offered. 
If  he  did  not,  what  right  had  he  to  address 
the  court  in  the  hearing  of  the  Jury  on  the 
inflrmltles  of  the  evidence,  and  on  it«  lia- 
bility to  an  objection  which  he  did  not 
propose  to  use  to  exclude  it?  The  reason 
he  assigned  was  that,  without  making  a 
statement  to  the  court,  he  might  be  under- 
stood as  admitting  something  which  he 
denied.  But  why  should  he  not,  if  the 
trial  was  to  be  a  fair  one,  be  understood 
as  admitting  all  that  his  failure  to  object 
to  the  evidence  legally  implied,  and  what 
danger  was  there  that  he  would  be  under- 
stood as  admitting  more?  He  was  not 
entitled  to  be  beard  in  sach  a  speech,  at 
that  stage  of  the  trial,  to  save  bis  conduct 
In  forbearing  to  object  to  the  evidence 
from  any  misconstruction  whatever.  He 
was  out  of  order,  whether  the  admission 
which  he  wished  to  bar  flo"wed  from  his 
conduct  or  not.  If  It  did,  he  had  no  right 
to  bar  It;  and,  It  it  did  not,  there  was  no 
need  to  bar  It.  Thus  the  speech  bad  no 
legitimate  function.  What  was  its  Illegiti- 
mate function  ?  To  disparage  the  evidence 
as  It  passed  in  on  Its  way  to  the  Jury ;  to 
taunt  It  as  Illegal,  because  amenable  to  a 
substantial  objection  whioh  the  counsel 
might  urge,  and  have  it  excluded,  but 
which,  partly  of  his  free  grace  and  favor, 
and  partly  because  hewanted  the  evidence 
in,  he  passed  by  without  so  much  as  sub- 
mitting It  for  the  opinion  of  the  conrt. 
Had    he   taken    that  opinion,  the   court 
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might  have  differed  with  him ;  and  ao  It 
mieht.be  best  to  decide  the  qaeetion  hlm- 
seli,  and  proclaim  his  decision  in  an  in- 
formal luldress  to  the  coart.  Moreover, 
he  himself  wanted  the  evidence  in,  and.  If 
so,  what  sense  or  reason  would  there  be 
In  objecting  to  It?  Why  did  he  want  It 
In?  Of  course  because  It  would  not  only 
be  harmless,  but  beneficial,  to  his  side. 
This  not  only  runs  it  down  to  epro.as  evi- 
dence for  the  defendant,  but  below  zero. 
What  more  could  be  said  to  disparage  evi- 
dence than  that  it  is  too  weak  legally  to 
get  before  the  jury,  and  so  unserviceable 
after  It  gets  there  that  the  other  side 
wants  it  In.  and.  though  able  to  keep  it 
out,  forbears  to  do  so? 

36.  Atthe  re<iuest  of  plaintiff's  counsel, 
defendant's  witnesses  were  "put  under 
the  rule;"  that  is.  each  witness,  until  bis 
own  examination,  was  required  to  remain 
out  of  the  Court-room,  and  out  of  hearing 
of  the  te8tlm«>ny  of  other  witnesses.  While 
one  of  the  wltnesHes  was  under  examina- 
thm,  plaintiff's  counsel  complained  in  open 
court,  and  in  the  prenence  and  hearing  of 
the  jury,  that  Dr.  Lewis,  an  agent  of  de- 
fendant, who  was  asKlsting  in  the  trial  of 
the  case,  went  out  Hfter  the  examination 
of  some  of  the  wltnenses,  and  talked  to 
Others  who  had  not  yet  been  examined; 
4hat  these  convcpHatlous  were  private, 
and  what  was  said  the  counsel  did  not 
know;  that  his  information  was  derived 
from  the  sheriff  in  charge,  whose  duty  it 
was  to  look  after  such  matters,  and  that 
he  (the  counsel)  wantetl  the  practice 
stopped ;  that  It  was  wrong,  and  he  could 
see  no  necessity  for  the  agent  going'  and 
talking  with  his  witnesses  Immeiliately. 
after  others <)f  them  wereexamlneji.  Coun- 
sel for  defendant  replied  that  he  had  L>r. 
Lewis' authority  for  saying  that  he  had 
mentioned  to  none  of  his  witnesses  any- 
thing that  another  had  testified.  Plain- 
tiff's counsel  replied :  "It  would  be  better 
for  him  to  state  It  under  oath."  The 
court  had  a  public  InveHtigntion  in  pres- 
ence «)f  the  jury,  and  found  that  Dr.  Lewis 
had  gone  out  and  conversod  with  another 
agent  of  the  company,  who  was  "under 
tlie  rule,"  but  had  no  improper  conversa- 
tion. Of  course  It  U  not  allowable  for 
counsel  to  raise  a  side  Issue,  pending  a 
trial,  which  casts  a  groundless  Imputa- 
tion upon  the  good  fnlth  of  the  adverse 
party  In  dealing  with  witnesses  over 
whom  the  court  has  assumed  a  special 
control  for  the  very  purpose  of .  keeping 
their  testimony  pure.  Any  public  charge 
or  insinuation  of  tampering  with  sources 
of  evidence  tends  to  render  the  accused 
party  nnd  his  case  odious,  and  it  Is  reck- 
less mischief  to  put  such  polstm  afloat  In 
the  atmosphere  of  a  trial  without  good 
cause  for  It.  Even  with  cause  apparently 
good,  a  considerate  regard  for  the  possi- 
bilities of  mistakes  would  suggest  that 
such  matters  should  not  be  opened  and 
discussed  In  the  hearing  of  the  jury.  Op- 
portunity can  always  bemade  or  found  to 
obtain  the  ear  of  the  court  for  so  delicate 
a  topic  withtjut  having  the  jury  for  an 
audience.  The  Jury,  if  necessary,  can  be  di- 
rected by  the  court  to  withdraw,  and  a  re- 
qoest  for  such  withdrawal  ought  to  be 
made  before  broaching  the  subject.    The 


Jtiiy  have  no  concern  with  the  conduct  of 
the  parties  not  failing  under  their  own  ob- 
serration,  unless  the  conduct  Is  of  such  a 
nature  as  to  be  evidence  for  their  consid- 
eration in  the  pending  trial;  and, if  of  that 
nature, It  should  be  proved  before  them  as 
part  of  the  evidence  in  the  cause.  Mo  fact 
which  Is  to  Influence  their  verdict  should 
reach  them  otherwise.  By  any  test  of 
wholesome  practice,  though  the  letter  ot 
counsel's  complaint  as  to  the  mere  fact  of 
intercourse  with  one  of  the  sequestered 
witnesses  was  well  founded,  the  complaint 
had  too  much  of  the  "hue  and  cry"  In  it. 
Looking  to  the  time  and  maimer  ot  mak- 
ing It,  it  seems  to  have  had,  relatively  to 
the  jury,  more  publicity  than  was  needful. 
This  is  all  the  criticism  to  which  we  think 
it  exposed  as  to  method.  As  to  matter, 
confining  the  question  to  the  letter  of  the 
complaint,  there  may  be  doubt  whether 
the  facts  directly  charged  amounted  to 
any  violation  of  the  judicial  quarantine. 
When  witnesses  are  sequestered,  inter- 
course with  them  for  a  puiTJose  inconsist- 
ent with  the  object  to  be  subserved  is  of 
course  interdicted  ;  but  whether  total  non- 
intercourse  without  leave  of  thecoma  is 
enjoined, unless  there  is  some  express  order 
to  that  effect,  is  not  quite  certain.  The 
distinction  between  the  two  constructions 
of  the  rule  is  material,  for  It  would  not  be 
consistent  to  hold  that  intercourse  is  free 
for  all  purposes  but  one,  and  then  hold 
that  the  bare  fact  of  Intercourse  affords 
just  ground  for  complaint,  so  as  to  put 
the  party  on  a  vindication  of  Its  object  by 
purgation  or  proof.  The  presumption 
would  be  in  favor  of  *the  object  being  le- 
gitimate, not  against  it.  As  we  have  list- 
ened to  no  careful  discussion  of  the  ques- 
tion, we  leave  it  undecided.  This  we  can 
do  with  propriety,  as  In  disposing  of  the 
present  case  we  are  uninfluenced  by  this 
ground  of  the  motion  for  a  new  trial. 

37.  One  of  the  grounis  of  the  motion  for 
a  new  trial  impntes  misconduct  to  a  dep- 
uty-sheriff who  was  In  attendance  upon 
the  court,  and  who,  during  the  progress 
of  the  trial,  made  some  verbal  demon- 
stration of  feeling  In  favor  of  the  plaintiff, 
and  against  the  defendant;  and  some  of 
the  defendant's  witnesses,  who  were  wait- 
ing at  the  tims  to  be  examined,  having 
been  se(juestered  by  orderof  the  court, may 
have  heard  hisdiscourse.  This  ground,  as 
it  stands  in  the  motion.  Is  not  fully  vert- 
flea  by  the  Judge.  We  will  only  deal  very 
briefly  with  the  principle  involved  in  it, 
and  need  not  even  recite  the  particular 
facts  brought  out  against  the  conduct  of 
the  officer.  It  Is  enough  to  say  that  the 
language  imputed  to  him  mightliave  some 
tendency  to  depress  and  discourage,  if  not 
overawe,  witnesses  of  susceptible  feelings 
and  timid  dispositi(m.  Of  coarse,  it  is 
highly  reprehensible  foran  officer  .to  mani- 
fest partisanship  In  a  case  on  trial  in  a 
way  to  produce  that  kind  of  result.  In- 
stead of  being  a  minister,  aiding  In  dis- 
pensing justice,  he  would  he  an  agent  for 
wrong  and  Injustice.  In  the  present  case, 
however.  It  does  not  appear  that  the  otR- 
cer  wrought  any  actual  mischief,  though 
he  may  have  attempted  It.  His  miscon- 
duct was  not  complained  of,  and  the  cOnrt 
made  no  ruling  upon  It,  until  after  verdict. 
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This  being  bo,  In  order  tor  it  to  be  caase 
fur  a  new  trial,  some  actual  Injury  done 
by  it  would  have  to  be  shown. 

38.  Having  discusHeU  and  disposed  of  all 
tho  special  grounds  of  the  motion  for  a 
new  trial,  it  remains  only  to  touch  upon 
the  general  grounds;  and  in  doing  this  we 
shall  confine  our  observations  to  that  ele- 
ment of  the  verdict  which  burdens  the  de- 
fendant with  damages  ond  counsel  fees, 
leaving  the  recovery  of  principal  and  inter- 
est to  abide  the  n-sult  of  another  trial, 
with  no  intimation  from  us  as  to  the  sufli- 
cieney  or  insufficiency  of  the  evidence, 
taken,  as  a  whole,  to  warrant  such  recov- 
ery. We  have  a  conviction,  to  tlie  extent 
of  absolute  certainty,  that  the  allowance 
of  damages  and  counsel  fees  was  ground- 
less and  unwnrranteil.  Any  rule  orprin- 
ciple  which  would  deny  to  the  company 
the  right  of  full  and  free  litigation  In  such 
a  case  as  this  would  deny  it  in  any  case. 
The  company  had  stipulated  in  the  policy 
against  liability  in  the  event  of  sulRlde 
or  mere  disappearance.  Here  was  a  dis- 
appearance, and  whether,  in  the  light  of 
all  the  evidence,  it  was  the  result  of  death 
or  of  device,  is  fairly  qiiestiooable.  Two 
witnesses  who  knew  Sheppard  testified 
pcwitively  that  they  saw  him  after  his  dis- 
appearance. The  man  calling  hImHelf 
Uorton  turned  up  in  Alabama  within  less 
than  a  month  after  the  disappearnnce. 
The  coincidences  tending  to  Identify  him 
with  Sheppard  are  numerous,  such  as  (1) 
liersonal  resemblance,  including  photo- 
graphic likeness,  complexioii,  color  of  hair 
and  eyes;  (2)  resemlilance  of  handwrit- 
ing; (3)  each  liad  a  process  for  clarify- 
ing syrup;  (4)  each  had  8tudie<l,  or  pro- 
feKBed  t,o  have  studied,  medicine;  (5)  the 
name  Horton  was  Mrs.  Sheppard's  family 
name  liefore  her  marriage.  On  the  other 
hand,  the  evidence  tending  to  support  the 
theory  of  death  Is  very  strong,  and  may 
be  quite  sufficient  to  resist  and  overbear 
all  that  which  has  a  contrary  tendency. 
But  these  conflicting  tendencies  ought  to 
be  determined  by  a  jury,  and  It  Is  no  abuse 
of  the  privilege  of  litlgntion  for  the  insur- 
ance company  to  await  such  a  determina- 
tion, and  forbear  to  niake  a  decision 
againHt  Itself.  As  well  might  the  plaintiff 
be  required  to  make  a  decision  against 
herself,  on  pain  of  damages  and  counsel 
feefl,  in  case  it  should  turn  out  that  a  jury 
should  believe  her  husband  is  not  dead 
and. so  find.  Though  we  have  pointed  out 
several  errors  committed  by  the  court  in 
the  progress  of  the  trial,  most  of  them  are 
of  such  minor  consequence  as  to  be  no 
cause  for  granting  a  new  trial ;  but  a  few 
of  them  had  a  material  bearing,  some  on 
the  merits  of  the  controversy,  and  one  or 
two  on  the  right  of  the  company  to  have 
a  fair  trial.  The  result  is  that  a  new  trial 
Is  necessary.    Judgment  reversed. 


fUn  N.  c.  291) 

COMMIBBIONEUS    OF  GRANVILLE  V.  COMMIS- 
SIONERS OF  Vance. 

{Supreme  Court  of  North  Carolina.    Oct  38, 
1890.) 

COUHTIXS— FOBMATION  FROM  OLD  COUNTHIS  —  AP- 
POBTIONlraUT  OF  DEBTS — TaXSS. 

1.  Acts  N.  C.  1881,  o.  113,  creating  the  connty 
Of  V«noe,  provided  that  "that  portion  of  the  citT- 


lens  and  taxable  property  taken  from  the  coun- 
tiee  of  Franklin  and  Granville,  and  attached  to 
the  coQDty  of  Vance,  shall  not  'be  released  from 
their  proportion  of  ue  outstanding  public  debta 
of  the  sud  counties  of  Granville  and  I^^nklin 
contracted  before  the  passage  of  the  act;  said 
proportions  to  l>e  ascertained  and  determined  by  ' 
the  county  commissioners  of  Granville,  Franklin, 
and  Vance  counties  in  such  manner  and  by  such 
method  as  m»y  be  agreed  upon. "  Granville  coun- 
ty appointed  a  oommissioner  to  act  with  a  like 
commissioner  from  Vance  county  in  determining 
such  proportion,  but  the  latter  county  took  no  ao- 
tion  whatever.  Held,  the  former  could  maintain 
an  action  against  it  to  have  an  account  taken  to 
ascertain  the  indebtedness,  at  the  passage  of  the 
act,  and  obtain  judgment  for  the  amount  found  due 
as  Vance  county's  proportion,  and  for  mnndamttt 
to  compel  a  levy  thereof  upon  the  people  and 
properyr,  detached  from  Granville  county. 

2.  The  interests  and  claims  of  Granville  and 
Franklin  counties  against  Vance  county  were  sev- 
eral, and  it  was  not  necessary  to  join  Franklin 
county  as  a  party  plaintiff. 

3.  The  act  created  no  change  in  the  liability  of 
the  people  and  propertv  taken  from  Granville 
county.  It  continued  their  liability  just  as  it 
stood  at  the  time  of  the  separation,  and  as  if  no 
separation  bad  taken  place. 

4.  In  determining  the  indebtedness  of  Gran- 
ville county  at  the  separation,  judgments  ren- 
dered against  it  before  tbe  separation,  and  paid 
after  the  separation  with  money  raised  before, 
must  be  deducted. 

5.  The  total  Indobtedness  at  the  time  of  sep- 
aration, March  5,  1S81,  must  be  reduced  by  the 
balance  of  taxes  collected  or  collectible  in  1880, 
and  on  hand  September  1, 1881,  since  sucb  balance 
was  applicable  to  the  payment  of  indebtedness 
outstanding  March  5,  1880. 

6.  Such  indebtedness  should  not  be  rednoed 
by  the  amount  of  the  taxes  collected  in  1880,  and 
applied  to  the  current  expenses  from  March  6, 
1881,  to  September  1,  1881,  since  such  taxes  were 
expressly  desigued  by  law  for  that  purpose. 

7.  Mor  by  an  amount  e^ual  to  thu  value  of 
certain  lands  held  at  the  time  of  separation,  in 
excess  of  the  needs  of  the  county.  The  people 
detached  had  no  right  to  have  such  lauds  sold  to 
pay  the  county  debt,  in  the  absence  of  an  appro- 
priation to  that  purpose  before  the  separation. 

Appeal  from  superior  court,  Vance  coun-  ' 
ty;  BoYKiN,  Judge. 

The  county  of  Vance  was  created  by  and 
organized  under  and  In  pursuance  of  the 
statute,  (Acts  ISXl,  c.  113,)  and  as  to  Its 
territory  it  is  composed  of  detached  parts 
of  the  counties  of  Granville,  Franklin,  and 
Warren.  The  fifteenth  section  of  that  stat- 
ute provides  as  follows:  "That  that  por- 
tion of  the  citizens  and  taxable  property 
taken  from  the  counties  of  Franklin  and 
Granville  and  attached  to  the  county  ol 
Vance  shall  not  be  released  from  their  pro- 
portion of  the  outstanding  public  debts  of 
the  said  counties  of  Granville  and  Frank- 
lin contracted  before  the  passage  of  this 
act;  said  proportions  to  l)e  ascertained 
and  determined  by-  the  county  commis- 
sioners of  Granville,  Franklin,  and  Vance 
counties.  In  such  manner  and  by  such 
method  as  may  be  agreed  up<m. "  Soon 
after  the  election  of  commissioners  for  the 
county  of  Vance  the  board  of  commission- 
ers of  the  county  of  Granville  appointed  a 
commissioner  charged  with  authority  to 
act  conjointly  with  a  like  commissioner  to 
be  appointed  by  the  board  of  commission- 
ers of  the  county  of  Vance  in  settling  the 
matters  and  things  mentioned  and  referred 
to  In  the  statutory  provision  above  re- 
cited ;  but  the  latter  board  had  not  ap- 
pointed  such   like   commissioner,  or  bus- 
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gested  or  proposed  any  manner  or  method 
o(  making  sucb  settlement,  at  the  time  this 
action  was  brouKht,  on  the  4tb  day  of  Sep- 
tember, 1882.  The Htatute above  cited  was 
ratified  on  the  5th  of  March,  1881.  The 
plaintiff  board  alleged  in  its  complaint 
that  the  county  of  Granville  owed  an  out- 
standing: public  debt,  at  and  next  before 
the  enactment  of  the  statute  above  cited ; 
that  it  bad  appointed  a  coinmiHsioner  as 
above  stated;  that  the  defendant  had  re- 
fused to  appoint  a  like  comuiinsloner,  or 
to  take  any  action  looking  to  a  settlement 
of  the  matters  and  things  mentioned  In  the 
above-recited  section  of  the  statute,  as 
therein  contemplated;  and  it  demanded 
Judgment  as  follows:  "(1)  That  an  ac- 
count may  be  taken  by  and  under  the  or- 
der and  direction  of  the  court  so  as  to  as- 
certain and  determine  the  true  amount  of 
the  public  debt  of  the  said  county  of  Gran- 
viUe  contracted  before  and  outstanding  at 
the  time  of  the  passage  of  the  said  act,  and 
of  the  intercHt  thereof,  and  also  the  proper 
proportion  thereof  of  that  portion  of  the 
citizens  and  taxable  property  taken  from 
the  county  of  Granville  and  attached  to 
the  county  of  Vance  as  aforesaid  within 
the  meaning  and  Intent  of  the  said  act,  or 
that  the  same  may  be  ascertained  and  de- 
termined in  such  othermannerasthecourt 
may  think  proper  to  direct;  (2)  that  the 
plaintilT  may  have  Judgment  tor  the  pro- 
portion aforesaid  of  the  said  public  debt 
of  said  county  of  Granville,  when  ascer- 
tained and  determined  as  aforesaid,  and 
interest  on  thesame,  and  for  costH  of  suit; 
(8)  that  the  defendant  may  be  compelled 
by  writ  of  nianiJamus  to  levy  and  collect, 
according  to  law,  on  the  taxable  polls  and 
property  of  that  portion  of  the  said  coun- 
ty of  Vance  which  was  taken  from  the  said 
county  of  Granville  and  attached  to  the 
said  county  of  Vance  as  aforesaid  sufli- 
'  cient  taxes  for  the  payment  of  the  said 
Judgment,  and  to  apply  the  said  taxes, 
when  collected,  to  the  payment  of  the 
same;  (4)  that  the  plaintiff  may  have  such 
further  or  other  relief  as  the  nature  of  the 
circumstances  of  this  case  may  requireand 
to  thecourtshall  seem  meet. "  Thedefend- 
ant,  in  its  answer,  admitted  the  right  of 
the  plaintiff  to  have  an  account  taken; 
denied  that  theoutstandlngdebt  was  such 
or  so  much  as  alleged  in  the  complaint; 
that  it  had  refused  to  take  proper  action 
as  contemplated  by  the  statute;  averred 
Its  readiness  to  take  such  action  at  all 
proper  times,  and  submitted  to  the  court 
its  readiness  and  willlngneen  to  take  such 
action  as  might  be  proper,  etc. ;  and  it  al- 
leged that  it  was  entitled  to  have  certain 
real  estate,  not  necessary  for  public  pur- 
poses of  the  plain  tiff,  sold,  and  theproceeds 
of  sale  applied  in  part  payment  of  such 
ontstanding  debt,  etc.  The  plaintiff  filed 
its  reply,  denying  the  defense  alleged.  Aft- 
erwards, by  consent  of  the  parties, "  all  the 
matters  of  controversy  Intheaction"  were 
referred  to  referees.  Their  findings  of  fact 
were  to  be  "final  and  conclusive,"  and  re- 
ported; and  they  were  to  stateseparately 
their  conclusions  of  law  and  all  questions 
and  issues  of  law  raised,— these  to  be  re- 
viewed and  affirmed  or  reversed  by  the 
court,  etc.  Afterwards  the  referees  made 
an  elaborate  and  detailed  report,  and  with 


a  view  to  present  certain  questions  of  latr 
raised,  among  other  things  reported  as  fol- 
lows: "By  request  of  thecouusel  of  defend- 
ants, in  order  to  enable  the  defendants  to 
raise  and  present  thequestlonsof  law  here- 
inafter mentioned,  and  with  the  consent 
of  the  counsel  of  the  plaintiff,  the  under- 
signed report  the  following:  (1)  That 
during  the  month  of  May,  18S1,  the  sheriff 
and  treas,urer  of  said  county  of  Granville, 
under  an  order  made  by  the  board  of  com- 
missioners of  said  couuty  on  the  7th  day 
of  December,  1880,  paid  the  sum  of$3,45i>.42 
out  of  the  tax  levy  of  188U  upon  the  judg- 
ments rendered  and  docketed  prior  to 
March  5,  1881,  against  the  board  of  com- 
missioners of  Said  county  of  Granville, 
which  Judgments  are  charg^ed  in  this  ac- 
count without  credit  for  such  amount,  and 
the  same  was  allowed  him  on  the  17th  day 
of  May,  1881,  upon  an  examination  of  his 
account  at  that  date,  by  the  finance  com- 
mittee of  the  board  of  comuiissioners  of 
said  county  of  Granville.  (2)  That  the 
board  of  commissioners  of  said  county  of 
Granville  expended  out  of  the  taxes  col- 
lected on  the  tax-levy  of  the  year  1H80  the 
sum  of  92,700  for  the  current  expenses  of 
said  county  from  the  6tli  day  of  March, 
18N1,  to  Ueptember  1,  1881.  (3)  That  on 
the  settlement  of  the  sheriff  and  treas- 
urer of  said  county  of  Granville  for  the 
tax-levy  of  the  year  1880,  which  settlement 
was  made  September  1,  1n81,  there  was 
a  balance  of  cash  in  his  bands  of  (b,26U.60, 
after  deducting  Schedules  B  and  C,  in- 
cluding f2l)0  of  the  tax-levy  of  1H70. "  "  (5) 
That  on  the  Bth  day  of  February,  1X79,  the 
Justices  of  said  county  of  Gran  villedirected 
the  commissioners  of  said  county  to  make 
sale  of  a  portion  of  the  poor-house  lands 
of  Granville  county  unnecessary  for  pauper 
purposes;  that  in  pursuance  of  this  direc- 
tion the  said  commlsHioners  ordered  such 
sale  November  17, 1879,  and  the  same  was 
made  and  reported  December  15,  1879,  and 
ratified  by  said  commissioners  the  Oth  day 
of  January,  1880;  that  the  sale  was  re- 
ported to  the  Justices,  who  refused  to  con- 
firm the  same;  that  no  further  steps  were 
taken  towards  making  sale  prior  to  the 
6th  day.  of  March,  1881,  bat  that  sale  has 
since  been  made  of  a  portion  of  said  poor- 
house  lands  under  an  order  made  since  the 
5th  day  of  March,  1881,  by  Justices  of  the 
peace  and  the  commissioners  of  Granville 
couuty;  that  the  laud  thus  ordered  to  be 
sold  November  17,  1879,  was  reasonably 
worth  the  sum  of  ^5,000,  and  a  copy  of  the 
order  of  the  commissioners  directing  said 
saleis  hereto  annexed."  "(7)  That  among 
the  county  orders  hereinbefore  mentioned 
as  issued  after  the  5th  day  of  March,  1881, 
for  debts  contracted  before  the  5th  day  of 
March,  1881,  and  existing  and  outstanding 
against  Granvillecounty  at  that  date, and 
which  are  Included  In  the  amount  of  in- 
debtedness hereinbefore  mentioned  as  ex- 
isting and  ontstanding  against  thecounty 
of  Granville  on  said  5th  day  of  March, 
1881,  was  a  county  order.  No.  19e,for9158.- 
89,  issued  to  Robert  Garner  on  the  5th  day 
of  July,  If^l,  for  stationery  furnished  the 
county  of  Granville  for  the  year  1880,  and 
that  said  order  was  allowed  said  Qamer 
as  a  credit  in  the  settlement  on  let  Septem- 
ber, 1881,  of  his  coUectlona  of  taxes  undel 
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the  tnx-levy  of  the  year  1880.  The  connael 
of  the  dofenOnnts  InHlHteU,  as  matter  of 
law,  that  iH'foi'eeBtlinatlnK  the  Raid  town- 
8lil|)'H|ii-op(ii-tlanorthei>ulilk'Indfbte<1neHS 
afortrmiid  of  the  county  of  Granville,  exiut- 
Ine  and  oatHtandInK  on  the  5th  day  of 
AJarch,  18S1,  tliere  ouRht  to  be  deducted 
then'fiom  the  Raid  num  of  $3,450.42  paid 
after  tlieSthday  of  March.  IRsl,  upon  Jud»?- 
mentM  rendered  and  doirketed  before  aaid 
5th  day  of  March,  18S1,  as  aforesaid;  al«o 
the  8al<lHuni  of  $2,700, expended  for  current 
expenHcs  of  the  county  of  Granville  from 
5th  day  of  March,  IsKI,  to  September  1, 
IHKl,  out  of  the  taxes  collectwl  on  the  tax- 
levy  of  the  year  ISSOas  aforesaid  ;  also  the 
said  Hum  of  $5,000,  value  uf  the  landH  or- 
dere<l  I4th  day  of  November,  1x79,  to  be 
sold  AH  aforesaid ;  also  the  saidHnin  of  $9,- 
2C0.60,  balance  of  cash  in  hnntis  of  said 
Boltert  (iarner  as  sheriff  and  treasurer,  on 
settlement  made  Ist  September,  isxl,  as 
aforesaid;  also  the  said  sum  of  $1,000, 
mine  of  the  portion  of  lot  leased  by  the 
comnilsKioners  <>f  Granville  county  to  the 
comniiKsiuners  of  the  town  of  Oxford  as 
aft>reHaid;  also  the  said  snm  of  $lii.>M9. 
amount  of  county  order  No.  196,  Issue*!  to 
■aid  Uobert  (inmer  the.')th  day  of  March, 
1^9<l,  and  allowed  him  as  a  cre<llt  In  settle- 
ment on  1st  September,  IKHI,  as  aforesaid, 

— all  of  wliichsumsanionntto .    The 

plaintiffs'  counsel  insisted  the  contrary, 
and.  it  beluK  a  mere  qnestion  of  law  upon 
the  facts  stnte<l  herein,  the  .  un<lerHluiieil, 
who  are  unalile  to  agree  on  any  of  thene 
qnestions  of  law,  submit  it  for  decision  to 
the  c<»nrt.  Defendants  also  denied  their 
liability  fornnycosts  upon  Judgments  ren- 
dered since  March  5,  Ixsi ;  and  this,  with 
other  questions  of  law.  is  left  to  the 
Jndjre."  The  defendant  flle«l  several  ex- 
ceptions to  the  above  part  of  the  report, 
asslKnine  as  error  that  the  referees  hail 
failed  hnd  refused  to  decide  each  of  the 
qnestions  of  law  in  its  favor;  and  it  fur- 
ther excepted  as  follows:  "(8)  That  said 
referees  do  not  find  as  a  fact,  as  from  the 
evidence  they  should  have  done,  that  coun- 
ty orders,  juror  and  witness  tickets,  re- 
ferre<l  to  thent  as  havlnp;  been  issued  sub- 
setinent  to  March  1.  IXNI,  togetlier  with 
other  orders,  juror  and  witness  tickets,  in- 
clnde<l  in  their  statement  of  the  outstniid- 
InK  indebtedness,  were  for  the  current  ex- 
penses of  sail!  county  tor  the  fiscal  year 
ending  .Inne  30,  IXKI,  covered  by  and  paid 
out  of  the  tax-levy  for  18.S0,  and  ascertain 
the  amount  thereof,  and  state  their  con- 
clusion of  law  therein.  (It  is  admitted 
thntthestatement  of  indebtedness  included 
orders,  juror  and  witness  tickets,  betuK 
part  of  the  current  expenses  of  Granville 
for  the  year  ending  June  30,  1««1.)"  The 
court  gave  judgment  tor  the  plaintiff,  and 
the  defendant  appealed,  assigning  error  as 
follows:  "The  defendants  excepted  to  the 
Judgment,  and  for  ground  of  exception  say 
that  the  court  erred  in  overruling  excep- 
tions 1.  2,  8,  4,  5,  8,  and  8  to  referees'  re- 
port. " 

Graham  *  Wlnnton.tor  plaintiffs.  C.  M. 
Cooke,  T.  M.  Pittmtio,  and  Fuller  &  Snow, 
tor  defendants. 

Mrrrimon,  C.  J.,  (After  stating  the  facts 
as  above.)    The  defendant  contended  In 


this  court  that  the  complaint  fallsto  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  therefore  the  action  must  be  dis- 
missed. This  objection  is  unfounded  In 
any  aspect  of  it.  The  parties  have  corpo- 
rate capacity  to  sue  and  be  sued,  and  the 
I>laintiff  may  maintain  an  action  against 
the  defendant  as  to  any  cause  of  action 
against  it  it  may  have  of  w'alch  the  court 
ordinarily  has  jurisdiction.  It  certainly 
has  the  right  to  have  its  cause  of  action, 
and  rights  In  and  about  the  same  when 
denied  and  withheld,  lltijfnted,  settled,  en- 
forced, and  administered  by  appropriate 
judicial  procednre,  certainly  In  all  cases 
where  some  i>articular,  effectual  method 
of  redress  is  not  prescribed.  Clearly  the 
plaintiff  alleges  a  cause  of  action.  As  to 
that  part  of  the  county  of  Vance  taken 
from  the  county  of  Granville  the  statute 
creating  the  former  county  provides,  as 
it  might  do,  that  "the  citizens  and  taxa- 
ble property"  therein  "shall  not  be  re- 
leased from  their  proportion  of  the  out- 
standing" public  debt  of  the  county  of 
Granville;  and  It  prescribes  further  that 
such  proporticm  of  that  debt  shall  be  as- 
certained and  determined  by  certain  coun- 
ty commiKsloners  "in  such  manner  and  by 
such  method  as  may  be  agreed  upon." 
Thus  an  imitortant  pecuniary  liability  to 
and  In  favor  of  the  county  of  Granville 
was  continued  to  be  settled  and  deter- 
mined In  the  way  prescribed.  '  But  the 
conimisHloners  directed  and  required  to 
ascertain  and  determine  that  liability 
failed,  neglected,  and  refused,  as  is  alleged, 
to  ascertain  and  determine  the  same.  Has 
the  county  of  (iranvllle  no  redress  in  such 
case?  Has  the  court  no  jurisdiutional  an- 
tliorlty  to  compel  the  defaulting  ccimmis- 
si  juers  to  a  discharge  of  the  duties  im- 
posed upon  them  by  proper  action,  and 
the  application  of  pertinent  principles  of 
law  and  e<inity?  The  very  purpose  of  the 
court  Is  to  afford  appropriate  reme<ly  and 
grant  relief.  Such  actions,  in  cases  in 
many  respects  like  this,  have  been  often- 
timi-s  entertained.  Code,  §§  702-706;  Com- 
missioners of  Currituck  Co.  v.  Commissioo 
ers  of  Dare  Co.,  79  N.  C.  5(!5. 

It  was  further  objected  that  the  statute 
provides  that  "said  proportions  [of  the 
outstanding  debt  of  the  county  of  Gran- 
ville] to  be  ascertained  and  determined  l>y 
the  county  commissioners  of  Granville, 
Franklin,  and  Vance  counties  in  such  man- 
ner and  by  such  method  as  may  Ite 
agreed  upon,"  and  the  commissioners  of 
the  county  of  Franklin  were  not  called 
upon  to  join  in  the  discharge  of  such  du- 
ties, and  are  ifot  parties  this  action.  We 
tfiink  that  this  clause,  properly  interpreted, 
implies  that  the  commissioners  of  Vance 
and  the  commissioners  of  Granville  coun- 
ty should  have  co-operated  for  the  pur- 
pose specified  as  to  the  claim  of  Granville 
county,  and  the  commissioners  of  Vance 
and  Franklin  counties  as  to  t'he  like  claim 
of  Franklin  county.  The  purpose  was  to 
ascertain  and  determlnetheclalms  of  Gran- 
ville and  Franklin  counties,  respectively 
and  distinctly.  Each  of  these  counties  had 
no  interest  in  theclalm  of  the  other;  but  the 
county  of  Vance,  as  to  parts  of  Its  cltiz.en8 
and  taxable  property,  was  interested  ad- 
versely to  Granville  and  Franklin  cpnn- 
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ties,  not  jointly,  but  severally  and  dis- 
tinctly. Ill  the  nature  of  the  matter  there 
was  DO  Bubstantlal  reason  why  tjie  com- 
DilHsioners  of  the  three  rountles  should  co- 
operate conjointly  for  the  purpose  speci- 
fied. There  was  substantial  reason  why 
the  commissioners  of  the  county  of  Vance 
should  act  ccinjointly  with  the  commis- 
sioners of  Granville  county  as  to  theclaim 
of  that  county  without  refcard  to  the  sim- 
ilar claim  of  Franklin  county.  This  inter- 
pretation is  not  unr(>asonble,  and  it  seems 
that  the  parties  acted  upon  it,  certainly  to 
some  extent.  Moreover,  the  defendant,  in 
its  answer,  submits  to  hare  the  matters 
In  controversy  settled  by  this  action.  The 
fifteenth  section  of  the  statute  cited  above 
provides  "that  that  portion  of  thecitizens 
and  taxable  property  taken  from  the 
counties  of  Franklin  and  Granville  and  at- 
tached to  the  county  of  Vance  shall  not  be 
released  from  their  proportion  of  the  out- 
standing public  debts  of  the  said  counties 
contracted  before  the  passage  of  this  act. " 
This  provision  created  no  new  or  addi- 
tional liability;  it  simply  continued  an 
existing  one,  for  the  present  purpose,  as 
to  the  outstanding  public  debt  of -the 
county  of  Granville,  contracted  before  the 
enactment  of  the  statute,  the  5tb  of  March, 
iKKl.  As  to  this  delit.  that  part  of  the 
county  of  Granville  which  became  a  part 
of  the  county  of  Vance,  the  citizens  and 
taxable  property  embraced  by  it,  contin- 
ued to  be,  in  effect,  a  part  oj  the  county  of 
Granville.  T'he  Intention  was  that  the  lia- 
bility should  continue  to  exist  just  as  if 
the  citizens  and  taxable  property  were 
still,  and  notwithstanding  the  erection  of 
the  county  of  Vance,  part  of  tlie  county  of 
Granville.  ConiniiHsionersof  CurrituckCo. 
V.  Commissioners  of  Dare  Co.,  79  N.  C.  585. 
And  in  ascertaining  and  determining  the 
proportion  of  the  debt  to  lie  paid  by  the  citi- 
zens and  taxable  property  so  in  the  coun- 
'  ty  of  Vance  they  should  be  treated  as  if  In 
.Granville  county.  They  are  neither  to  be 
favored  nor  discriminated  against  In  as- 
certaining the  outstanding  debt,  or  the 
part  of  it  to  be  paid  by  them. 

We  are  of  opinion  that  the  exception  of 
the  appellant  as  to  the  sum  of  f 3,450.42, 
paid  after  the  6th  of  Maivh,  1S81.  upon 
Jiidgmeuts  rendered  and  docketed  before 
that  date,  must  be  sustained,  because  the 
money  so  paid  was  part  of  the  taxes  due 
and  collected  in  and  as  for  the  year  1880. 
This  sum  of  money,  above  that  necessary 
to  pay  the  current  expenses  of  the  county, 
was  properly  applicable  to  the  payment 
of  such  judgments.  The  tax-payers  repre- 
sented by  the  defendant,  paid  the  part 
thereof  due  from  them,  and  for  that  pur- 
pose, just  as  did  the  other  tax-payers  of 
the  county. 

And  so,  also,  and  for  the  like  reason,  the 
exception  as  to  the  sum  of  $9,200.60,  part 
of  taxes  collected  in  1S80,  balance  in  bands 
of  the  county  treasurer  on  the  Ist  of  Sep- 
tember, 1881,  must  be  sustained.  The 
taxes,  so  far  as  appears,  levied  and  col- 
lected or  collectible  In  the  year  1880,  were 
intended  to  pay  the  current  expenses  of 
the  county,  and  the  whole  surplus  was 
properly  applicable,  first,  to  the  outstand- 
ing debt  on  tlie  ."ith  of  March,  1881,  and 
generally,  to  any  debt  the  county  owed 


afterwards.  The  law  contemplates  that 
taxes  shall  be  collected  promptly,  and 
that  the  money,  when  collected,  shall  be 
applied  promptly  to  the  payment  of  cur- 
rent county  expenses,  and  to  the  payment 
of  outstandiug  county  debts  due  and  pay- 
able. If  the  money  to  pay  part  of  the 
debt  was  paid  by  the  tax-payers  as  taxes, 
surely  those  of  them  represented  by  the 
defendant  should  not  be  prejudiced  by  the 
delay  to  apply  it  to  the  payment  of  part 
of  the  debt  until  after  the  5th  of  March, 
1881 .    That  would  be  rank  Injustice. 

The  excepti(m  founded  upon  the  ground 
that  the  sum  of  $2,700  of  the  taxes  of  1880 
•was  applied  to  the  payment  of  the  current 
cousty  expenses  from  the  5th  of  March, 
lasi,  to  the  1st  of  September,  1881,  was  not 
deducted  in  ascertaining  the  outstanding 
debt  in  question,  cannot  be  sustained  be- 
cause the  raxes  levied  and  collected  or  col- 
lectible In  1880  were  collected  for  and 
properly  applied  to  that  purpose.  At  the 
time  of  the  statute  creating  the  county  of 
Vancewas  enacted  this  money  was  in  con- 
templation of  law  designated  for  and  de- 
voted to  that  purpose. 

The  other  exception,  based'  upon  the 
ground  that  the  "county  order"  No.  196, 
dated  and  issued  on  the  5th  of  July,  1881, 
was  notdeducted  from  the  debt  In  contro- 
versy, is  groundless,  because  It  appears 
that  It  was  for  a  debt  c«jntracted  before 
the  5th  of  Mai-ch,  1881.  It  was  contracted 
beforeand  properly  constituted  part  of  the. 
outstanding  debt  at  that  time.  The  order 
issued  afterwards  was  merely  evidence  of  it. 

We  are  likewise  of  opinion  that  the  ex- 
ception founded  upon  the  ground  th^t  the 
sum  of  $5,000,  the  vaiueof  certain  land  of  the 
county  of  Granville,  not  necessary  for  pub- 
lic purposes,  and  which  it  owned  in  18S0, 
was  not  deducted  from  the  outstanding 
debt  mentioned,  cannot  be  sustained.  As 
we  haVe  seen,  the  citizens  and  taxable 
property  represented  by  the  defendant,  for 
the  purpose  of  ascertnining  and  determin- 
ing their  proportionate  part  of  the  out- 
standing debt  in  question, must  be  treated 
as  it  they  and  such  taxable  property  were 
in  and  part  of  the  county  of  Granville. 
So  treating  them,  they  had  not  the  right 
on  the  5th  of  March,  1881,  or  at  all,  to 
have  the  real  estate  of  the  county  not  nec- 
essary for  public  purposes  appropriated 
to  the  payment  of  its  putstamling  debts. 
The  lavf  doe.8  not  so  appropriate  it  specifi- 
cally and  necessarily.  This  could  be  done 
only  at  the  instance  of  a  creditor  In  some 
appropriate  way,  or  by  the  properly  con- 
stituted authorities  of  the  county.  Its 
real  estate  referred  to  belonged  to  it  for 
such  lawful  purposes  as  its  constituted 
authorities  might  select,  and  they  have 
the  authority  to  determine  when  and 
how,  and  to  what  purpose,  they  will  de- 
vote it.  There  is  nothing  in  the  statute 
creating  the  county  of  Vance  that  in 
terms,  or  by  any  reasonable  interpreta- 
tion, implies  a  purpose  to  devote  or  direct 
the  appropriation  of  the  property  men- 
tioned of  the  county  of  Granville  to  the 
payment  of  its  debts;  nor  does  any  pur- 
pose appear  to  give  the  tax-payers  repre- 
sented by  the  defendant  any  benefit  of  It 
in  decreasing  the  amount  of  the  outstand- 
ing debt,  part  of  which  they  are  required 
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to  pay,  nor  to  secure  to  theni  any  part  of 
It  In  any  way  for  any  purpose.  They  had 
no  more  right  to  have  this  property  ap- 
plied in  payment  otthe  ontstandinK  debt 
on  the  6tb  of  March,  1S81,  than  other  citt- 
sens  ot  the  county  of  Granville  had  at  that 
time,  with  whom  they  were  on  au  equal 
footloK  as  to  the  debt  In  question.  If  sub- 
sequently the  county  authorities  saw  fit 
to  Bell  the  land,  and  pay  the  county  debt, 
they  might  do  so,  but  the  defendant  could 
not  b  a  ve  benefit  of  such  sale,  because  those 
tax-payers  whom  it  represents  were  not 
then  citizens  of  Granville  county.  In  the 
absence  of  statutory  proviuion  to  the  con- 
trary, when  they  became  citizens  of  Vance 
county,  they,  asHUch,ceaRed  to  have  any  in- 
terefit  in  the  property  ol  the  county  of  G  ran- 
vllle.  Commif'  "oners  of  Dare  Co.  v.  Com- 
missioners of  Currituck  Co.. 95  N.C.189.  It 
may  be  that  if  the  land  had  been  sold  prior 
to  the  5th  of  March,  1881,  and  turned  into 
a  cash  tnnd,  devoted  to  no  particular  pur- 
pose,  that  thedefendantcould  ha  ve  the  ben- 
efit of  it,  on  the  ground  that  when  acounty 
owes  debts,  aD4  has  money  not  needed  for 
a  particular  purpose,  it  ought  at  once  to 
pay  its  creditors,  but  the  land  was  not 
sold  until  after  the  time  mentioned. 

The  eighth  exception  is  without  merit, 
becanse,  as  we  have  seen,  the  taxes  ot  1880 
(so  much  thereof  as  was  neceHsuryfor  that 
purpose)  were  properly  appropriated  to 
the  payment  of  the  current  county  ex- 
penses of  1881. 

What  we  have  said  disposes  ot  all  the 
exr^ptions.  There  is  error.  The  account 
mast  be  restatQjd  in  ai-cgnlance  with  this 
opinion,  and  the  judgment  niodltied  ac- 
cordiogly,  and,  as  thuM  modified,  affirmed. 
To  that  end  let  this  opinion  be  certified  to 
tbe  superior  court.    It  is  so  ordered. 

O07  H.  C.  SM) 

WtuiJAMB  T.  Walker  et  ah 

iSwareme  Cowrt  of  Iforth  Carolina.     Oct.  90, 

1890.) 

APPEAIrABLB  OeDERS. 

An  order  in  foreclosure  proceedings  adjudg- 
ing that  plaintiff  has  a  lien  on  tbe  premises  de- 
scribed in  the  complaint  to  secure  bis  debt,  and 
directing  that  au  account  )>e  talcen  to  ascertain 
the  amount  thereof,  and  retaining  tbe  case  for 
further  action,  is  not  appealable. 

Appeal  from  superior  court,  Cumberland 
county;  MacKae,  Judge. 

Action  by  William  N.  Williams  against 
Mrs.  A.  B.  Wallier  and  A.  B.  Walker  for 
the  foreclosure  ot  a  mortgage  on  laud. 
Defendants  appeal. 

Hatcbelor  Jt  Deverenx  and  N..  W.  Ray, 
for  appellants.  H.  McD.  Robinaoa  and 
TboB.  B.  Sutton,  for  appellee. 

Merrimon,  C.  J.  This  case  is  Intended 
to  present  several  very  interesting  ques- 
tions, which  were  argued  elaborately  by 
counsel  at  the  last  term,  but  we  are  not 
at  liberty  to  decide  them  now,  because 
the  case  is  not  properly  in  this  court.  The 
counsel  tailed  to  direct  our  attention  to 
the  character  ot  the  order  appealed  from, 
•and  we  did  not  observe  it  until  we  came 
to  Bcratinlze  tbe  manuscript  record.  We 
may  add  in  tbis  connection  that  tbe  plain- 
tiff cannot  have  benefit  of  his  exception 


presenting  an  important  question  argued 
unless  he  shall  appeal  at  the  proper  time. 
It  appears  that,  upon  the  pleadings  and 
tacts  found  by  the  jury. thecourt below  ad- 
judged that  the  plaintiff  had  alien  upon  th« 
land  specified  in  thecoinplalut  to  secure  his 
debt,  and  made  an  order  directing  that  an 
account  be  taken  to  ascertain  the  balance 
of  his  debt  yet  unpaid,  and  retaining  the 
case  for  further  action.  The  feme  defend- 
ant excepted,  and  at  once  appealed  to  this 
court.  Obviously  an  appeal  did  not  lie 
from  such  interlocutory  order.  It  would 
lie  only  from  the  final  judgment.  Black- 
well  V.  McCalne,  105  N.  C.  460,  11  S.  E.  Rep. 
S60,  and  cases. there  cited.  The  appeal 
must  be  dismissed.    It  Is  so  ordered. 


(107  N.  C.  150) 

Rbizenstein  t.  Habn. 

(Supreme  Court  of  North  CaroUna.    Oct  M, 

1890. ) 

ARBrrBATION  AND  AWAKD. 

In  an  action  for  a  partnership  accounting, 
an  order  entered  by  consent  provided  that  all  is- 
sues arising  out  of  the  pleadings  should  be  re- 
ferred to  one  M.,  whose  findings  and  decision 
should  l>e  "final  and  conclusive  between  all  the 
pdrties  hereto. "  Held,  that  tbe  order  was  on 
agreement  to  submit  the  controversy  to  an  arbi- 
trator, and  make  his  award  tt  judgment  of  the 
court,  and  that,  as  there  was  no  limit  imposed 
upon  the  power  of  tbe  arbitrator,  bis  award  could 
not  be  irapoached,  in  the  absence  of  anything  on 
the  face  of  it  showing  that  he  acted  upon  an  er- 
roneous view  of  the  law. 

This  was  a  civil  action,  which  came  on 
for  trial,  before  Armkibi.d,  J.,  at  spriug 
term.  1890,  of  the  superior  court  of  Craven 
county.  Piaintitf  moved  the  court  for 
judgment  on  the  report  of  O.  Marks,  to 
whom  the  case  had  been  referred  at  a  pre- 
vious term  by  an  order  in  the  record. 
Said  order  and  report  are  as  follows,  tx>- 
wit: 

"This  cause  coming  on  to  be  heard 
before  his  honor,  E.  T.  Boykin,  Judge,  on 
the  sworn  complaint  ot  plaintiff,  and  an- 
swer ot  defendant,  and  by  consent  of  all 
parties  hereto,  it  la  ordered  and  adjudged 
that  all  the  partnerwhip  matters  of  A.  & 
M.  Hahn  and  M.  Hahn  &  Co.,  and  all  issues 
and  mattei-s  arising  out  ot  the  pleadings 
in  this  action,  be  referred  to  O.  \rarke, 
whose  findings  and  decinitra  on  the  same 
shall  he  final  and  conclusive  between  all 
the  parties  hereto.  ** 

"As  arbitrator  In  this  case.  In  which 
Charles  Reizenstein,  administrator  of  A. 
Habn,  Is  plaintiff,  and  M.  Hnhn  Is  defend- 
ant, after  hearing  ail  the  evidence  of  mat- 
ters referred  to  nie,  1  find  as  my  Judgnjent 
that  M.Hahnisindebted  to  Charles  Reizen- 
stein, administrator,  in  the  sum  of  three 
hundred  and  eighty-eight  dollars  aud 
twenty  cents,  (J38.S.20.)     O.  Mahkr.  " 

The  defendant  objected  to  plaintiff's  mo- 
tion for  judgment,  "because  there  was  no 
order  of  the  court  or  agreement  that  thft 
findings  of  said  referee  should  be  entered 
as  a  judgment  of  the  court. "  There  being 
no  exceptions  filed  or  suggested  to  the  re- 
port of  the  referee,  and  no  demand  for  a 
trial  by  jury,  his  honor  confirmed  the  re- 
port of  the  referee,  and  gave  judgment  for 
plaintiff,  in  acc()rdunce  therewith,  fcnd  de- 
fendant appealed  to  the  suprem*  court. 
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The  plaintiff,  as  admlnlstiatorot  A.  Hahn, 
brouffht  the  action  aeainet  the  defendant, 
M.  Uahn,  as  surviving  pamer  of  the  firm 
of  A.  &  M.  Hahn,  compused  of  said  intes- 
tate and  defendant,  and  allef^ed  that  the 
defendant  had  roliected  a  large  amount  of 
the  partnership  assets,  for  which  he  had 
not  accoanted,  and  that  he  refused  to  pay 
over  to  plaintiff  a  large  sum  due  him  as 
administrator,  as  aforesaid,  and  asked 
that  an  account  be  taken.  Defendant  de- 
nied that  he  had  failed  to  account  for 
said  assets,  and  averred  that  in  a  settle- 
ment with  plaintiff  he  had  overpaid  the 
latter.  Defendant  asked,  by  waj  of  coun- 
ter-clalm,  judgment  for  excess  so  paid 
over  and  above  what  was  due.  Thedefend- 
ant  also  prayed  that  an  account  be  taken. 
GreoB  A  atevenaon  and  W.  W.  Clark,  for 
appellant.  Slmmoua  A  Manlj,  tor  ap- 
pellee. 

Aybrt,  J.,  {after  Btatlng  the  fkcts  as 
t^bove.)  The  consent  order  provided  that 
all  issues  arising  out  of  the  pleadings 
should  be  referred  to  O.  Marks,  whose 
findings  and  decision  on  the  same  should 
be "  final  and  conclusive  between  all  the 
pa  rtiee  hereto."  The  a  ward  of  Marks  could 
not  have  the  effect  contemplated  by  the 
parties  unless  it  assumed  the  shape  of  a 
Judgment  or  rule  of  the  court,  so  as  to 
operate  as  an  estoppel  upon  the  parties  to 
the  action.  Bobbins  v.  Killebrew,  95  N.  C. 
19;  Lusk  V.  Gayton,  70  N.  C.  184.  As  a 
Judgment,  it  would  be  final  and  conclusive 
both  upon  plaintiff  and  defendant.  Keen- 
er V.  Ooodson,  89  N.  C.  278.  We  think,  there- 
fore, that  the  judge  who  heard  thocase  be- 
low properly  construed  the  order  as  an 
agreement  to  submit  the  controversy  to 
an  arbitrator,  and  make  his  award  a  rule 
of  court.  If  this  be  the  correct  construc- 
tion, it  follows,  then,  as  there  is  no  limit 
imposed  upon  the  power  of  the  arbitra- 
tor, that  his  award  cannot  be  impeached^ 
in  the  absence  of  anything  on  the  face  of 
It  to  show  that  be  acted  upon  an  errone- 
ous view  of  the  law.  Keener  v.  Goodson, 
supra;  Miller  v.  Bryan,  86  N.  C.  167;  Long 
v.  Fitzgerald,  97  N.  C.  89,  1  S.  E.  Bep.  844; 
Morse,  Arh.  293-297.    There  is  no  error. 

Ttie  Judgment  must  be  aflSrmed. 

(107  N.  C.  «8) 

Peebles  v.  Braswbll. 

(Suprenw  Court  of  North  Carolina.    Oct  80, 
1890.) 

AppbaI/— SatTLncmT  or  Cass— Laohxs. 

1.  A  case  «n  appeftl  >l«rned  only  by  appel- 
lant's couDsel,  and  not  ihowing  that  it  had  Men 
served  on  appellee  or  his  counwl,  cannot  be  con- 
sidered. 

"  9.  An  application  for  a  certiorari  to  a  judge  to 
settle  a  case  on  appeal,  made  seven  months  after  the 
appeal  was  taken,  will  be  denied  in  the  absence 
of  an  affidavit  to  negative  laches. 

Motion  for  certiorari. 
Oailan   &  Sod,  for   appellant.      J.   B. 
Moore,  for  appellee. 

Oi>4RR,  J.  There  is  no  case  on  appeal 
settled  by  the  judge,  nor  case  agreed  upon 
by  counsel.  There  is  a  case  on  appeal 
signed  cmly  by  appellant's  counsel,  but 
nothing  to  show  that  it  was  served  with- 
in the  time,  or  indeed  ever  at  all,  upon  ap- 


pellee or  his  counsel.  This,  it  has  been 
held,  cannot  be  considered.  Manufactur- 
ing Co.  V.  Simmons,  97  N.  C.  89,1  S.  E.Bep. 
928. 

The  appellant  now  asks  for  a  certiorari, 
but  there  is  no  affidavit  to  negative  lacbea 
on  the  part  of  the  appellant,  and.  so  far 
as  the  application  is  to  be  construed  as  be- 
ing for  certiorari  to  the  judge  to  settle  the 
case,  it  roust  be  denied.  Simmons  v.  An- 
drews, 106  N.  C.  201. 10  S.  E.  Bep.  1052,  and 
cases  there  cited.  It  is  true,  tlie  absence 
of  any  case  on  appeal  does  not  of  itself  en- 
title the  appellee  to  have  .the  appeal  dis- 
missed, as  there  may  be  error  apparent 
upon  the  face  of  the  record  proper.  Man- 
ufacturing Co.  V.  Simmons,  supra.  Upon 
examination  of  the  record  as  sent  up,  we 
find  that  the  case  was  regularly  constitut- 
ed in  court  by  summons  duly  issued  and 
served,  complaint  and  answer  filed,  orders 
made  in  the  cause  from  time  to  time,  trial 
duly  had.  Issues  submitted,  verdict  of  the 
jury  and  judgment  thereon,  all  of  which 
are  set  out  andregu  lar  except  that  copies 
of  summons,  complaint,  and  answer  are 
not  sent,  the  clerk  certifying  as  cause  for 
omission  that  said  papers  bad  been  taken 
out  of  his  ofQce  by  appellant's  counsel  and 
lost.  There  is  no  affidavit  to  controvert 
this  return  of  the  clerk,  and  no  averment 
of  any  effort  below  to  have  the  papers 
supplied,  as  was  held  requisite  in  Nichols 
V.  Dunning,  91  N.  C.  4,  though  it  is  seven 
months  since  the  appeal  was  taken.  It 
would  be  a  vain  thing  to  send  a  certiorari 
down  tor  papers  which  ara  not  In  the 
oflice,  and  to  supply  which  no  steps  have 
been  taken,  the  loss  of  which  by  appel- 
lant's counsel,  as  returned  by  the  clerk,  is 
not  controverted,  and  as  to  which  it  is 
not  even  suggested  that,  it  supplied  and 
sent  up,  they  would  show  any  error.  In- 
deed, after  jadgment.  It  is  too  late  to  ob- 
ject that  there  was  no  complaint  or  an- 
swer filed,  (Rubesun  v.  Hodges,  103  N.  C. 
49,  II  S.  E.  Bep.  263,  and  cases  cited;)  and 
appellant  is  in  no  better  condition.  The 
appellant  has  by  apparent  gross  laches, 
forwhlch  he  doesnotoffer  excuse  orpallia- 
tion,  failed  to  perfect  his  appeal.  To  per- 
mit him  to  delay  the  appellee  from  the  fruits 
of  his  judgment  would  grant  to  his  negli- 
gence more  than  it  seems  he  thought  he 
could  obtain  by  proper  diligence  in  supply- 
ing the  lost  papers  and  sending  up  a  com- 
plete record  together  with  a  case  on  ap- 
peal. The  motion  for  certiorari  is  denied, 
and  the  appellee  is  entitled  to  have  the 
Judgment  affirmed. 

T  aw  N.  C.  956) 

State  v.  Carlton. 

(Supreme  Court  <ff  North  CaroUma.    Oct.  28, 
1890.> 

Cisa  OH  ApPEAii— Costs  in  CaiMnui.  Cabbs. 

1.  VFhen  the  appellant's  case  on  appeal  Is 
served  in  time,  and  no  exception  or  vounter-caaa 
Is  served,  it  becomes  the  "oase  on  appeal." 
Peebles  v.  Braswell,  ubi  supra. 

8.  When  there  is  a  dls(»«panoy  between  case 
on  appeal  and  the  record,  the  latter  controls. 
McCanleas  v.  Flinchum,  98  B.  C.  868, 4  S.  E.  Bep. 
850. 

8.  When  the  judge  below  finds  that  the  pros- 
ecution is  not  required  by  the  public  interest,  oi 
ttiat  there  was  not  reasonable  gi-ound  therefor, 
the  prosecutor  is  properly  taxed  with  the  costs 
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Code,  S  737;  State  v.  Boberts,  106  N.  C.  868,  10  8. 
B.  Rep.  900.    Herrlmon  v.  Ckjnmiisaioners,  106  N. 
G.   368,    ipodifled  and    typographical  error  cor- 
rected.* 
(Syllabus  by  the  Court.) 

This  is  an  appeal  from  an  order  of 
WuUACE,  J.,  at  June  term,  1890,  Durham 
snperiur  court,  taxing  the  prosecutor  with 
costs.  The  defendant  was  tried  before  a 
justice  of  the  peace  for  willful  trespass  on 
land,  after  being  forbidden,  and  without 
license  to  enter,  and  was  adjudged  guilty. 
On  appeal  to  the  superior  court,  the  de- 
fendant was  acquitted.  Tlie  case  on  ap- 
peal, as  made  out  by  the  appellant  and 
to  which  no  exception  or  counter-case 
'was  served,  states  that  the  Judge  found 
the  prosecution  neither  frivolous  nor  niall- 
clous,  bat  adjudged,, without  any  further 
flnding  of  fact,  that,  as  a'  matter  of  law, 
the  prosecutor  must  in  any  event  pay  the 
costs.  The  record  of  the  judgment,  how- 
ever, shows  tliat  the  court  adjudged  that 
there  was  not  reasonable  ground  for  the 
prosecution,  and  that  it  was  not  required 
by  the  public  interest,  and  taxed  the  prose- 
cutor with  the  costs.  From  this  judg- 
ment, the  prosecutor,  S.  P.  Gooch,  ap- 
pealed. 

X.  B.  Boone,  for  appellant.  The  Attor- 
ney General,  for  the  State. 

Clark,  J.  Only  the  appellant's  state- 
ment of  case  on  appeal  is  sent  up  In  the 
transcript,  but,  as  it  appears  that  service 
thereof  was  accepted  by  the  solicitor  with- 
in the  time  allowed,  and  no  exceptions 
thereto  nor  counter-case  was  served,  it 
stands  as  the  case  on  appeal.  Russell  v. 
Davis,  W  N.  C.  lie,  6  S.  E.  Rep.  896; 
Boothe  V.  Ratdiffe,  post,  112. 

There  is,  however,  a  contradiction  be- 
tween the  record  proper  and  the  case  on 
appeal,  and  the  record  must  govern. 
Farmer  v.  Willard.  76  N.  C.401;  State  v. 
Keeter,  80  N.  C.  472;  Adrian  v.  Shaw,  84 
N.  C.  832;  McCanless  v.  Fllnchum,  98  N.  C. 
358,  4  S.  E.  Rep.  359.  From  the  record,  it 
appears  that  the  judge  held  that  the 
prosecution  was  not  required  by  the  pub- 
lic interest,  and  that  there  was  not  rea- 
sonable ground  for  the  prosecution.  The 
court,  thereupon,  properly  adjudged  that 
the  prosecutor  pay  costs,  as  required  by 
section  787.  State  v.  Roberts,  106  N.  C. 
662, 10  S.  E.  Rep.  900.  The  appellant  prob- 
ably relied  on  this  case  havingcome  up  by 
appeal  from  a  justice  of  the  peace.  But 
while  in  such  catses,  as  is  held  in  Merrlmon 
V.  Commissioners,  106  N.  C.  869, 11  S.  £. 
Rep.  2G7,  the  county  is  not  liable  In  any 
event  tor  costs  in  either  court,  that  is  by 
virtue  of  Code,  §  896.  There  is  no  provision 
that  in  such  appeals  the  prosecutor  may 
not  be  taxed  with  costs  as  in  a  case  orig- 
inating in  the  superior  court,  whenever 
the  prosecution  is  adjudged  not  based  on 
reasonable  ground,  nor  required  by  the 
public  Interest.    Code,  §  787. 

As  to  causes  of  which  a  magistrate 
has  final  jurisdiction  and  to  the  extent  of 
the  costs  in  that  court,  it  would  seem,  by 
virtue  of  Code,  §  3756.  the  prosecutor  could 
only  have  been  taxed  with  costs  when  the 
piosecntlon  Is  adjudged  frivolous  or  maJi- 

*  CortecUy  printed  in  11  a  E.  Rep.  907. 


clous,  while  section  737 extended  to  justices, 
as  well  as  other  courts,  the  power  to  tax 
prosecutor  with  costs  also,  in  cases  where 
there  was  no  reasonable  ground  for  the 
prosecution,  or  it  was  not  required  by 
public  interest.  Whatever  diflSculty  there 
might  l)e  in  reconciling  these  apparently 
conflicting  provisions  of  the  Code,  is  prac- 
tically removed  by  chapter  34,  Acts  1889, 
w  hich  purports  to  amend  section  737,  but 
which  also,  being  later  in  time,  must 
modify  section  3756  where  it  conflicts  with 
it.  This  statute  of  1889  applies  to  justices 
as  well  as  other  courts,  and  provides  that 
the  prosecutor  shall  be  taxed  with  the 
costs  if  the  defendant  is  discharged  from 
arrest  for  want  of  probaple  cause.  The 
opinion  in  Merrlmon  v.  Commissioners,  106 
N.  C.  .S69. 11  S.  E.  Rep.  267,  must  be  modi- 
fled  by  adding  to  the  instances  in  which 
the  prosecutor,  in  a  case  before  a  magis- 
trate, can  be  taxed  with  the  costs,  that  of 
the  defendant  being  discharged  for  want 
of  probable  cause,  though  it  is  still  only 
when  the  prosecution  is  adjudged  frivolous 
or  malicious  that  any  court  is  empowered 
to  imprison  the  prosecutor  for  non-pay- 
ment of  costs.  Code,  §  738.  In  this  connec- 
tion it  Is  well  to  note  that  in  line  11  of 
page  371, 106  N.  C,  (Merrlmon  v.  Commis- 
sioners,) the  word  "defendant"  is  a  mis- 
print for  "  complainant. "»  This,  however, 
can  readily  be  seen  by  the  content. 


Feb  Cubiam.    No  error. 


cm  N.  C.  70) 

High  v.  Bailbt. 

(Supreme  Court  of  Nirrth  Carolina.    Oct  98, 
1890.) 

Dbsobnt  Jlnd  DtSTBiBOTioN— Riobts  Or  Snsvmjia 
Husband— ABA}n>ONHKirr. 
Where  a  wife  left  her  husband  because  he 
would  not  give  her  anything  to  eat,  this  would 
be  such  an  abandonment  by  the  husband  as,  un- 
der Code  N.  C.  i  1482,  would  deprive  the  hus- 
band of  any  interest  in  her  estate. 

Appeal  from  superior  court,  Wilson 
county. 

Petition  by  A.  R.  High  for  a  balance  in 
the  hands  of  W.  T.  Bailey,  administrator 
of  petitioner's  deceased  wife,  M.  J.  High. 
The  only  issue  submitted  to  the  jury  was, 
did  the  petitioner  abandon  his  wife,  the 
Intestate,  as  alleged?  It  was  admitted 
that  the  petitioner  and  his  wife,  the  Intes- 
tate, were  not  living  together  at  the  time 
of  her  death.  Code  N.  C.  $  1482,  was  relied 
upon  by  the  defendant.  It  provides:  "If 
any  husband  shall  separate  himself  from 
his  wife,  and  be  living  in  adultery  at  her 
death,  or  if  she  shall  have  obtained  a  di- 
vorce a  measa  et  tboro,  and  shall  not  be 
living  with  her  husband  at  her  death,  or 
if  the  husband  shall  have  abandoned  his 
wife,  or  shall  have  maliciously  turned  her 
out  of  doors,  and  shall  not  be  living  with 
her  at  her  death,  he  shall  thereby  lose  all 
his  light  and  estate  of  whatever  charac- 
ter in  and  to  her  personal  property,  and 
all  right  to  administer  on  lier  estate." 
From  a  judgment  for  defendant,  plaintiff 
appeals. 

C.  C.  Daniels,  for  plaintUI.    F.  A.  Wood 
ard,  for  defendant. 
• — — — • , —      ■ 

•  Correctly  printed  in  U  a  B.  Rep.  987. 
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SuEPUEKD,  J.  The  single  issue  submit- 
ted to  the  jury  wiis,  did  the  petitioner 
abandon  his  wife,  the  intebtate,  aH  aileKed  ? 
And  the  only  question  preapnted  for  our 
coiiHlderation  is  wliether  there  was  any 
evidence  to  suRtain  the  afhrmative  tindin); 
of  the  Jury.  It  is  true,  as  is  contended  by 
the  couusel  for  the  plaintiff,  that  it  the 
wife  left  her  husband  voluntarily,  there 
could  be  no  abandonment  by  him,  but  if, 
In  the  language  of  his  honor,  "he  made 
her  leave,  or  so  failed  to  provide  for  her 
support  that  she  was  compelled  to  leave 
In  order  to  provide  for  herself  and  family, " 
this  would,  in  our  opinion,  be  an  aban- 
donment by  him.  One  of  the  witnesses 
testitied,  without  objection,  that  he  vis- 
ited the  family  very  often,  and  that  from 
what  he  saw  there,  the  wife  left  her  hus- 
band "because  he  would  not  give  her  any- 
thing to  eat. "  Surely  this  was  testimony 
to  warrant  the  charge  of  the  court.  There 
was  other  testimony  tending  to  sustain 
the  statement  of  the  witness,  and  the 
jury  having  passed  upon  it,  we  have  no 
authority  to  disturb  their  verdict.  It  Ih 
only  where  there  is  no  testimony  that  this 
court  interferes.   No  error. 


(W  N.  C.  437) 

Dabden  et  al.  v.  Nbitsb  &  T.  R.  Steam- 
Boat  Co. 

(Supreme  Court  of  Korth  Carolina.    Oct  28, 
1890.) 

AcKNOwi.snaMBiiT  or  Habribd  Woiisn  —  Rsois- 

TKATioN — Records — Evidenxe. 

1.  An  executrix  who  while  sole  enters  into 
an  a^eement  to  lease  land  belonging  to  the  es- 
tate IS  competent  to  acknowledge  the  lease  for 
registration  after  her  marriage,  without  being 
privily  examined,  as  directed  by  Code  N.  C.  § 
l'244i,  subsec.  6,  in  cases  where  the  acknowledgment 
of  any  instrument  concerning  the  interest  of  a 
married  woman  Is  taken,  for  such  lease  does  not 
convey  any  interest  of  hers. 

2.  Where  the  acknowledgment  or  proof  of  ex- 
ecution of  a  deed  or  other  p^per  required  to  be 
registered  is  taken  by  any  officer  outside  of  the 
county,  where  the  land  lies,  it  may  be  registered 
without  any  adjudication  or  order  of  registration 
by  the  clerK  of  the  superior  court  of  the  latter 
county  added  to  the  certificate  of  the  officer  tak- 
ing the  acknowledgment,  as  Code  N.  C.  %  1246, 
subsec.  i,  providing  that  tbecierk  of  the  superior 
court  where  the  land  lies  shall  pass  upon  the  ac- 
Imowiedgments  taken  before  other  officers,  is 
merely  directory. 

3.  The  record  of  a  suit  in  another  court  can- 
not l>e  identified  by  a  witness  to  whom  the  orig- 
inal papers  were  handed  by  the  clerk  of  that 
court,  for  such  Identification  is  merely  hearsay. 

This  was  a  civil  action,  tried  at  the  Sep- 
tember term,  1890,  of  the  superior  court  of 
Craven  county  before  Womack,  Judge. 
The  complaint  and  answer  were  as  fol- 
lows: The  plaintiffs,  complaining,  alleee 
(I)  that  they  are  the  owners,  and  entitled 
to  the  immediate  possession,  of  four  hales  of 
lint  cotton,  marked  "J..J.B.;"  (2)thatthe 
defendant  wrongfully  withholds  the  pos- 
session thereof:  (3)  that  they  have  de- 
manded possession  thereof  of  the  defend- 
ant, and  it  has  refused  to  deliver  the  same; 
(4)  that  the  value  of  said  property  is 
about  $180,  and  they  are  damaged  that 
sum  by  reason  of  said  wrongful  detention ; 
\v  herefore  tliey  demand  Judgment(  1 )  for  the 
possession  of  said  property ;  (2)  if  posses- 


sion cannot  be  had,  for  Its  VHlue,  to-wit, 
$180;  (3)  forcosts  of  this  action.  The  de- 
fendantanswers  the  complaint:  (1)  It  de- 
hies  the  fii-st  article  of  the  complaint.  (2) 
It  denies  the  second  article  of  the  com- 
plaint. (3)  It  denies  the  third  article  oi 
the  complaint.  (4)  It  denies  the  fourth 
article  of  the  complaint.  Wherefore  It  de 
mands  judgment  that  it  go  without  day 
and  for  costs.. 

There  are  two  assignments  of  error  in 
the  record,— the  first  growing  out  of  the 
admission  of  a  certain  lease  as  evidence, 
the  second  out  of  the  exclusion  of  the  rec- 
ord of  another  suit  lately  pending  in  the 
superior  court  of  Lenoir  county.  Hattie 
O.  Kennedy  and  W.  M.  Darden,  executrix 
and  executor  of  O.  H.  Kennedy,  deceased; 
on  the day  of  December,  1884,  exe- 
cuted a  certain  lease  for  a  tract  of  land 
therein  described,  for  the  purpose  of  culti- 
vation as  a  farm  for  a  term  extending 
from  the  date  of  its  execution  to  the  Ist 
day  of  January,  1889,  to  one  C.  P.  Davis, 
who  stipulated  on  his  part  to  pay  for  said 
land  an  annual  rent  of  $1,000.  This  is  a 
controversy  as  to  the  ownership  of  certain 
cotton  alleged  to  have  been  raised  on  said 
land  when  cultivated  under  said  lease. 
The  probates,  or  proofs  of  execution  on 
the  said  lease  were  as  follows:  On  the 
loth  of  May.  18S9,  the  said  W.  M.  Darden 
acknowledged  the  execution  thereof  before 
D.  M.  Patrick,  clerk  of  the  superior  court 
of  Greene  lounty,  N.  C. ;  on  the  6th  day  ol . 
May,  1889,  Hattie  D.  Borded,  formerly 
Hattie  D.  Kennedy,  acknowledged  the  exe- 
cution thereof  before  A.  T.  Grady,  clerk  of 
the  superior  court  of  Wayne  county,  N.  C. ; 
and  on  the  14th  day  of  May,  1889,  the  said 
W.  M.  Darden.  C.  P.  Davis  and  Hattie  D. 
Borden,  formerly  Hattie  D.  Kennedy,  ap- 
peared before  E.  W.Bizzeii,  clerk  of  the  su- 
perior court  of  Lenoir  county,  N.  C,  and 
acknowledged  the  execution  of  the  said 
lease,  and,  upon  a  certificate  to  that  effect, 
said  lease  was  registered  on  the  14th  day 
of  May,  1SS9.  The  said  Hattie  D.  Borden, 
during  the  year  A.  D.  1889,  at  the  time  ol 
making  said  acknowledgments,  wos  the 
wife  of  W.  H.  Borden,  and  said  W.  H.  Bor- 
den was  not  a  party  to  any  of  said  ac- 
knowledgments or  proofs.  The  lands  de- 
scribed in  said  lease  were  situated  in  Le- 
noir county,  and  the  lessors,  at  the  time 
of  the  acknowledgments  of  the  execution 
of  said  lease,  did  not  reside  in  Lenoir  coun- 
ty, but  did  reside  resiiectiveiy  in  Wayne 
and  Gr<!ene  counties.  There  was  no  cer- 
tificate of  the  clerk  of  the  superior  court  of 
Greene  county,  adjudging  the  said  lease  to 
have  been  duly  aciinowledged  or  proved  in 
the  same  manner  as  if  taken  or  made  be- 
fore him,  aa  required  by  section  1246  of  tlie 
Cofie,  subsec.  2. 

The  defendant  objected  to  the  lease  be- 
ing read — (1)  Because  said  lease  being  for 
more  than  three  years,  the  same  was  re- 
quired to  be  registered,  and  it  was  not 
registered  at  the  commencement  of  this 
action,  nor  until  the  term  established  by 
said  lease  had  expired.  (This  objection 
was  overruled,  and  the  defendant  ex- 
cepted.) (2)  Because  tlie  lease  was -no: 
legally  proved  and  registered— (1)  because 
at  the  times  of  said  acknowledgments  by 
the  said  Hattie  D.  Borden,  she  was  a  mar- 
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ried  woman, and  the  probate,  or  acknowl- 
edgment, was  not  such  as  is  required  by 
law  for  temea  covert.  (Objection  over- 
ruled, and  exception  by  defendant.)  (2) 
Becunse  the  said  Hattle  D.  Borden  and 
W.  M.  Darden  did  not  reside  In  Lenoir 
county,  and  the  acknowledf;ment  by  them 
before  the  clerk  of  the  superior  court  of 
Lenoir  county  was  not  legal.  (This  ob- 
jection was  overruled,  and  the  defendant 
excepted.)  (3)  Because,  as  to  the  ac- 
knowledgments of  said  Hattie  D.  Rorden 
In  Wayne  county,  and  said  W.  M.  Darden 
In  Greene  county,  tl^erfe  were  no  findings 
or  Judgment  by  the  clerk  of  the  superior 
court  of  J.ienoir  county  that  said  lease  was 
acknowledged  in  the  same  manner  as  If 
made  beforehim,and  order  of  registration 
of  the  certificates,  etc.,  as  required  by  the 
Code,  §  1246,  subRec.  2.  (Objection  over- 
ruled, and  defendant  excepted.)  Where- 
upon th^  lease,  against  the  defendant's 
protest,  was  read  to  the  jury.  C.  P.  Davis 
was  Introduced  as  a  witness  for  the  plain- 
tiffs,  and  testified  that  he  was  a  party  to 
the  contract,  or  lease;  that  the  cotton 
seized  was  raised  on  that  land ;  that  he 
was  in  possession  of  the  land  under  the 
lease,  as  tenant  of  the  plaintiffs,  and  that 
the  rent  and  advances  for  that  year,  due 
to  the  plaintiffs,  have  n/>t  been  paid.  D. 
E.  Perry,  a  witness  for  the  defendant,  tes- 
tified that  he  bad  heard  W.  U.  Borden, 
who  was  acting  as  the  agent  of  the  plaln- 
tlRs,  say  that  he  had  agreed  with  one 
Hardy  Loftin  that  thU  action  should 
abide  the  result  of  an  action  then  pending 
In  the  superior  court  of  Lenoir  county, 
wherein  these  plaintiffs  and  one  (Ettinger 
wpre  defendants,  and  heard  him  say  the 
CEttinger  case  was  found  against  the 
plaintiffs,  said  suit  being  of  like  nature 
with  this  action.  The  witness  then  pro- 
duced what  purported  to  be  the  original 
papers  and  judgment  roll  in  the  case  of 
plaintiffs  against  a^ttinsrer,  hereinbefore 
referred  to,  lately  pending  in  the  superior 
court  of  Lenoir  connty,  and  the  defendant 
asked  witness,  "  Where  did  you  get  these 
papers?"  the  object  being  to  show  that 
the  clerk  of  the  superior  court  of  Lenoir 
county  gave  the  witness  the  papers  as  the 
original  papers  in  said  case,  which  they 
purport  to  be,  and.  having  thus  identified 
them ,  defendants  proposed  to  in  trod uce  the 
papers  In  evidence  to  show  that  the  plain- 
tiffs had  agreed  that  they  would  be  bound 
in  this  action  by  such  result,  and  agreed 
to  take  nothing  by  this  writ,  if  the  referee 
appointed  in  that  action  should  decide  in 
favor  of  (Ettinger.  The  plaintiffs  objected 
to  the  question,  and  to  the  Introduction 
of  said  record  in  evidence,  upon  the 
grounds:  (1)  That  the  witness  could  not 
Identify  the  records  of  the  superior  court 
of  Lenoir  county;  (2)  that  the  records 
could  not  Identify  themselves;  (3)  that  the 
original  papers  and  true  record  should  not 
be  offered  In  evidence,  but  that  a  tran- 
script, properly  certified,  should  alone  be 
offered.  (Objection  of  the  plaintiffs  sus- 
tained, and  exception  by  defendant.) 

The  jury  found  the  issues  In  favor  of  the 
plaintiffs.  Motion  for  new  trial  by  defend- 
ant, on  the  grounds  mentioned  in  the  as- 
eignments  of  error.  Motion  refused.  De- 
feudant  appealed. 


W.  W.  Clark  and  Manly  <ft  Gaion,  for 
plaintiffs.     M.  D.  Stevenson,  for  defendant. 

Avery,  J.,  (aftei^  stating  the  facta  aa 
above.)  We  do  not  think  that  It  is  neces- 
sary to  determine  whether  the  acknowl- 
edgments by  both  of  the  lessors  before  the 
clerk  of  the  superior  court  of  Lenoir  coun- 
ty, where  the  land  was  situate,  was  a 
sufficient  compliance  with  the  registration 
laws  (Code,  §  1246,  and  the  subsections)  to 
make  the  registration  valid.  W.  M.  Diir- 
den,  a  resident  of  Greene  county,  acknowl- 
edged the  execution  of  the  lease  before  the 
clerk  of  the  superior  court  of  that  county 
on  the  6th  of  May,  1889,  and  C.  P.  Davis, 
the  lessee,  being  a  resident  of  Lenoir,  made 
a  similar  acknowledgment  before  the  clerk 
of  the  superior  court  of  Lenoir  county  on 
the  14th  of  May.  1889;  and  the  fact  that 
the  other  parties  to  the  instrument  ap- 
peared with  Davis  before  the  clerk  of  the 
latter  county  certainly  does  not  vitiate  the 
probate  as  to  him  under  subsection  2,  § 
1346,  Code,  If  It  would  be  otherwise  sufll- 
clent.  Hattle  D.  Kennedy,  after  she  be- 
came the  wife  of  W.  H.  Borden  and  re- 
moved to  Wayne  county,  on  the  6th  of 
May,  1889,  acknowledged  the  execution  on 
her  part  before  Grady,  clerk  of  the  su- 
perior court  of  the  county  in  which  she 
then  resided.  Subsection  0  Is  as  follows: 
"  When  the  proof  or  acknowledgment  of  a 
conveyance,  power  of  attorney,  or  other 
Instrument  concerning  the  Interest  of  a 
married  woman  In  lands,  is  taken  as  in 
this  chaptet  directed,  no  clerk  of  the  su- 
perior court  shall  adjudge  such  convey- 
ance or  other  Instrument  to  be  duly  proved 
or  acknowledged,  unless  the  private  ex- 
amination of  such  married  woman  is  taken 
according  to  tM  laws  of  this  state,  and  a 
certificate  thereof  attached  to  the  deed  or 
other  Instrument."  As  the  agreement 
was  signed  by  Mrs.  Borden  when  she  was 
a  feme  sole,  she  had  the  authority  to  enter 
into  It  in  her  representative  capacity,  and 
did  not  affect  any  individual  interest  held 
by  her  in  land,  it  was  not  necessary  that 
she  should  be  privily  examined,  or  that 
her  husband  should  In  any  way  signify  his 
assent  to  her  act.  If , Indeed,  the  InHtrument 
were  admitted  to  be  such  as,  under  any 
circumstances,  to  make  a  privy  examina- 
tion necessary  to  Its  efficacy.  Hodges  v. 
Hill,  105  N.  C.  130.  10  S.  E.  Rep.  916.  She 
acknowledged  the  genuineness  of  her  sig- 
nature and  the  delivery  of  a  paper  execut- 
ed when  she  had  unqnestioned  power  to 
act  as  executrix,  and  in  doing  so  she  was 
not  continuing  to  act  as  executrix  after 
coverture,  but  was  merely  furnishing  the 
proof,  in  the  mode  prescribed  by  law,  of 
an  agreement  previously  made  by  her 
within  the  scope  of  her  power  Hence,  her 
right  to  act  as  executrix  after  her  mar- 
riage does  not  come  in  question. 

But  counsel  contended  that  It  was  essen- 
tial to  the  validity  of  the  registration  that 
the  clerk  of  the  county  where  the  land  lies 
(Lenoir)  should  have  adjudged  the  lease 
to  have  been  duly  acknowledged  or  proved 
In  the  same  manner  as  If  taken  or  made 
before  hira,  and  while  the  judge  who  tried 
the  case  below  states  that  there  was  no 
certificate  in  the  precise  language  of  the 
statute,  he  also  says,  in  another  part  of 
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the  statement,  that  said  clerk  appended  a 
certificate  when  be  took  the  acknowledR- 
ment  of  all  the  parties  to  the  lease  on  the 
14th  of  May,  i?i(ii,  after  the  lessors  had  ap> 
peured  before  the  ulerkd  in  their  respective 
counties.  The  lease,  with  all  of  the  certifi- 
cates attached,  ou^ht  to  have  been  sent 
up  as  an  exhibit,  so  that  tlie  court  here 
could  see  tlie  form  of  the  certificate,  in- 
stead of  actini;  upon  a  statement  of  a  con- 
clusion of  law  as  to  the  nature  and  effect 
of  the  paper  signed  by  him  and  appended 
to  the  lease.  The  parties,  lessors  and  les- 
see, appeared  before  Bizzell,  clerk,  and.  in 
the  lan^uuKe  of  the  stateiiient,  "acknowl- 
edj^ed  the  execution  of  said  lease,  and,  up- 
on a  certificate  to  that  effect,  said  lease 
was  registered  on  the  14th  of  May,  18S9. " 
In  the  absence  of  more  specific  iufonna- 
.  tion,  we  must  presume  that  the  officer, 
tJioughhe  did  not  adjudge  thelease  to  have 
been  dulj  acknowledged  or  proved  before 
the  other  clerks  in  the  same  manner  as  It 
taken  or  made  before  him,  did  in  fact  ad- 
judge that  It  had  been  duly  acknowledged, 
and  jirder  it,  with  the  certificates,  to  be 
registered  after  the  other  two  certificates 
had  already  been  imlorsed  or  attached  to 
It.  We  must  presume,  too,  when  the  rec- 
ord does  not  show  the  contrary,  that  the 
offlcer  did  his  duty  and  made  his  certifi- 
cate In  proper  form.  We  do  not  deem  it 
essential  that  he  should  have  adopted  the 
very  languagenf  the  statute,and  adjudged 
that  the  lease  had  been  duly  acknowledged 
beforceach  of  theotherclerks,  it, acting  up- 
on the  assumption  that  It  had  been  after  the 
Indorsement  of  two  other  certificates,  he 
ordered  the  registration.  The  fiat  presup- 
poses the  necessary  approval  of  what  had 
been  previously  done,  ami  there  Is  nothing 
In  the  record  to  rebut  the  preKuiiiptlon 
that  a  fiat  constituted  a  part  of  Uizzell's 
certificate.  The  api>ellant  might  have  in- 
sisted upon  bringing  up  the  lease,  and 
possibly  ought  to  have  done  so.  He  has 
no  just  ground  of  complaint  if  the  certifi- 
cate is  not  in  form  what  we  assume  the 
officer  would  make  It. 

But  it  is  Important  that  we  should  pass 
upon  at  least  one  of  the  questions  that 
the  counsel  for  both  parties  discussed  be- 
fore us,  and  Intended  to  present.  Suppos- 
ing that  Bizzell  did  not,  in  terms,  order 
that  any  certificate  shontd  be  registered 
with  the  lease  but  his  own,  and  adndt- 
tlng,  for  the  sake  of  argument,  that  he 
had  no  authority  to  take  the  acknowleilg- 
ments  of  residents  of  Wayne  or  Greene 
counties  as  to  conveyances  or  leases  of 
land  lying  in  Lenoir,  we  would  still  be 
confronted  with  the  question  whether  the 
registration  at*  to  Mrs.  Hattle  I).  Borden 
and  W.  M.  Darden  upon  the  certiticates 
and  flats,  which  we  presume  were  append- 
ed, of  the  two  other  clerks,  was  valid. 
We  think  that  the  concluding  sentence  of 
subsection  6,  §  1246,  should  still  be  con- 
strued as  directory  merely,  notwithstand- 
ing the  changes  made  b.r  the  Code  since 
this  court  construed  section  2  c.  35, of  Bat- 
tle's Revisal,  In  the  case  of  Holmes  v.  Mar- 
shall, 72  N.  C.  39,  and  approved  that  con- 
struction in  Young  v.  Jackson,  92  N.  C. 
144.  The  acknowledgment  of  the  lessors 
having  been  taken  in  accordance  with  the 
terms  of  the  second,  and  that  of  the  lessee 


in  compliance  with  the  first  subsection  of 
section  1246,  by  the  clerks  of  the  superior 
courts  In  the  counties  where  they  respect- 
ively resided.  It  is  not  material  whether 
the  fiat  of  Bizzell,  in  terms  or  by  Implica- 
tion, passed  upon  the  probates  taken  by 
the  other  clerks,  and  ordered  them  to  be 
recorded  with  his  own  certificate,  and  the 
lease.  The  probate  as  to  each  of  the  par- 
ties  having  been  taken  by  a  competent 
officer,  the  right  to  order  the  registration 
follows  as  an  incident  to  the  probate  Ju- 
risdiction. Rodman,  J.,  in  Holmes  v.  Mar- 
shall, supra,  says:.  "It  would  seem  that  a 
power  to  take  probate  naturally  carries 
with  It,  as  an  incident,  a  power  to  order 
registration."  We  tidnk  that  the  most 
important  and  cogent  reasons  that  led 
this  court  in  that  case  to  sustain  the  au- 
thority ot  an  officer,  who  Is  empowered  to 
take  probate  of  deeds,  to  add  a  fiat  to  his 
certificate,  still  subsist.  We  therefore  hold 
that,  where  an  acknowledgment  or  proof 
of  the  execution  of  a  deed  or  other  paper, 
required  or  allowed  to  be  registered.  Is 
lawfully  taken  by  any  officer  other  than 
the  clerk  of  the  superior  court  of  the  coun- 
ty where  the  land  lies,  it  Is  not  essential 
to  tlie  validity  of  Its  registration  that 
the  latter  should  add  an  iidjudlcatlon  or 
order  of  registration  to  the  certificate  and 
flat  of  the  officer  taking  the  probate.  The 
provision  contained  In  the  last  sentence  of 
the  subsection,  (section  1246,  [subsec.  2,]) 
that  the  clerk  of  the  superior  court  of  the 
county  where  the  land  lies  shall  pass  upon 
the  acknowledgments  taken  before  other 
clerks.  Judges,  or  Justices  of  the  supreme 
court,  anil  determine  whether  they  have 
been  taken  In  due  form,  or  In  the  same 
manner  as  If  he  had  taken  them  himself, 
was  not  Intended  to  be  mandatory,  but 
directory  merely. 

A  witness  for  the  defendant  produced, 
while  upon  the  witness  stand,  a  bundle 
purporting  to  be  the  original  papers  In  a 
cose  lately  pending  In  the  superior  court 
of  Lenoir  county  wherein  the  plaintiffs  in 
this  actiim  and  one  (Ettinger  were  defend- 
ants, and  counsel  for  the  defendants  pro- 
posed to  ask  him  the  question,  "Where 
did  you  get  these  papers?"  The  purpose 
of  counsel  in  propounding  the  question 
was  to  identify  the  papers  as  records,  by 
showing  that  the  clerk  of  the  superior 
court  of  Lenoir  county  gave  them  to  the 
witness  as  the  original  papers,  according 
to  their  purport.  In  other  words,  the 
proposition  was  to-  show  that  the  officer 
intrusted  by  law  with  the  custody  of  them 
told  the  witness  that  they  were  original 
records  in  his  office.  The  original  papers 
offered.  If  they  were  material,  and  were 
properly  identified,  were  admissible  in  ev- 
idence. A  copy  of  this  record,  with  a 
proper  certificate  from  the  clerk,  is  de- 
clared competent  as  evidence  by  section 
1342  of  the  Code,  but  It  was  the  inconven- 
ienceof  produclngand  identifying  the  orig- 
inals that  necessitated  the  admission  ot 
exemplified  copies.  State  v.  Yoight,  90  N. 
C.  745. 

It  is  not  necessary  to  decide  whether  the 
record  was  relevant  or  pertinent,  since  the 
testimony  offered  to  Identify  it  was  mere 
hearsay  evidence,  and  iiisufficient  for  that 
purpose.    The  custodian   of   the  record 
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mislit  bare  Identified  It  if  be  had  been  in-, 
truduct'd  as  a  witness,  but  what  be  said' 
to  the  witness  in  reference  to  the  natui'e 
or  character  of  the  papers  was  no  mpre 
competent  than  proof  of  tbe  declarations 
of  any  other  person  in  reiation  to  tliem. 
Springs  V.  Schencic,  106  N.  C.  165, 11  S.  E. 
Rep.  646. 

We  conclnde,  therefore,  that  there  was 
no  error  in  the  rulings  of  his  honor  to 
which  exceptions  were  entered  below,  and 
the  judgment  must  bo  affirmed. 


007  N.  C.  62)  > 

Woon  et  ah  v.  Watson  et  a/. 

{Supreme  Court  of  North  Carolina.    Oct.  27, 
1H90.) 

JcDOMENT — For  Dbceased  Pasty — Vacating. 
A  judgment  for  a  defendant  who  at  tbe 
time  of  its  rendition  is  dead,  which  fact  is  then 
onknown,  is  not  for  that  reason  void,  and  plain- 
tilTs  motion  to  set  it  aside  on  that  ground  is 
properly  denied. 

Appeal  from  superior  court,  Bertie  coun- 
ty ;  WoMACK,  J  udg'.'. 
D.  C.  Wlnstoa,  for  plaintiffs. 

Davis,  J.  At  the  fall  term,  1889,  of  tlie 
superior  court  of  Bertie  county,  in  an  ac- 
tion by  the  plaintiffs  v.  George  Watson, 
the  ancestor  of  the  present  defendants, 
Judfrment  was  rendered  in  favor  of  the  de- 
fendant Watson  aKainst  the  plaintiffs. 
Tbe  following  is  the  case  on  appeal :  This 
was  a  motion  heard  before  Womack,  J., 
at  February  term,  1S90,  of  Bertie  superior 
court,  to  set  aside  a  judgment  herein  ren- 
dered at  fall  term,  1889,  of  said  court,  which 
is  set  ont  in  the  record,  upon  the  follow- 
ing facts  ascertained  and  found  by  the 
court :  That  at  the  time  of  the  rendition 
of  said  judgment  in  favor  of  Ueorge  Wat- 
son, he,  the  defendant,  had  for  several 
months  been  dead,  which  fact  was  then 
unknown;  that  plaintiffs gavcnoticeol  ap- 
peal from  said  judgment,  but  upon  hear- 
ing of  the  death  of  George  Watson,  toolc 
nu  stetis  to  perfect  the  same,  but  caused 
notices  to  issue  to  the  present  defendants, 
who  are  the  widow  and  heirs  at  law  of 
George  WatS(m.  of  a  motion  to  set  aside 
said  judgment,  on  the  ground  that  at  liie 
time  of  the  rendition  of  the  same  George 
Watson  was  dead.  The  defendants  en- 
tered a  special  appearance,  and  resisted 
tbe  motion  upon  the  following  grounds: 
(1)  That  it  was  the  duty  of  the  plaintiffs 
to  suggest  the  death  of  the  defendant, 
and  not  having  done  so,  they  are  bound 
by  the  judgment:  (2)  that  the  defendants 
are  the  only  parties  who  had  the  legal' 
right  to  move  to  set  aside  the  said  judg- 
ment, which  they  elect  not  to  do.  The  mo- 
tion to  set  aside  said  judgment  was 
refused,  from  which  refusal  the  plaintiffs 
appealed.  Was  the  judgm.ent  in  favor  of 
Watson,  the  dead  defendant,  against  the 
living  plaintiffs  void  or  voidable  at  the  in- 
stance of  tlie  plaintiffs?  We  find  many 
cases,  and  some  conflict  of  decisions,  in 
wbicli  judgment  was  rendered  in  favor  of 
plaintiffs  against  deceased  defendants, 
but  our  researches  have  not  enabled  us  to 
find  any  in  which  judgment  was  rendered 
in  favor  of  the  defendant  after  his  death, 
against  the  living  plaintiff.  In  Kelly  v. 
v.I2.s.E.no.l — 4 


Hooper's  Ex'rs.  3  Yerg.  395,  and  in  Carter  v. 
Carriger,  Id.  411,  it  was  held  that  a  Judg- 
ment against  a  dead  man  was  an  absolute 
nullity.  In  Holmes  v.  Honie, 8  Ho w.  Pr.  384, 
it  was  held  that  a  judgment  after  the 
death  of«  party  ma.v  bestricicen  out,  and 
the  same  was  held  in  Lockridge  v.  Lyon, 
68  Ga.  1.S7.  It  was  also  held  by  this  court 
in  Lynn  v.  Lowe,  88  N.  C.  478,  (Ruifin, 
J.,  dissenting,)  that  a  judgment  i-endered 
against  a  party  after  his  death  is  Irregu- 
lar, and  may  be  set  aside,  to  the  end  that 
the  representative  of  thed°c<»ased  defend- 
ant may  have  an  <»pportunity  to  resist  a 
judgment.  In  Knott  v.  Taylor,  9J»  N.  C. 
511,  6  S.  E.  Rep.  788,  It  was  held  that  a 
Judgment  rendered  against  a  dead  person, 
the  fact  of  his  death  being  unknown  to 
the  court  or  the  plaintiff,  was  not  void, 
bu.t  Irregular  and  voidrible.  We  refer  to 
the  interesting  discussion  in  .("..ynn  v. 
Lowe,  supra,  and  to  the  authorities  there 
cited,  as  to  the  effect  of  a  judgment  ren- 
dered against  a  defendant  who  died  be- 
fore its  rendition.  In  Freeman  on  Judg- 
ments. §  140,  it  is  sj  id :  "  if  jurisdiction  lie 
obtained  over  the  defendant  in  his  life- 
time, a  Judgment  rendered  against  him 
subsequently  to  his  death  is  not  void;'* 
again,  section  153:  "Judgments  for  or 
agaiuRt  deceased  persons  are  not  general- 
ly regarded  as  void  on  that  account;  "and 
this  view  of  the  law  seems  to  be  In  accord 
with  the  current  authorities  upon  the  sub- 
ject, though,  as  has  been  said,  there  is 
want  of  unanimity  in  the  adjudications, 
and  in  this  state  it  may  be  regarded  as 
settled  that  thcdeathof  a  party  defendant 
to  an  action  before  trial  should  be  sug- 
gested, and  the  proceedings  suspended, 
until  the  real  or  personal  representatives, 
as  the  case  may  be,  can  be  made  parties, 
and  tbe  action  continued  against  them, 
and  if  this  be  not  d(me,  and  the  plaintiff 
takes  judgment  against  adead  defendant, 
it  may  be  set  aside.  Lynn  v.  Lowe,  88  N. 
C.  478:  Knott  v.  Taylor,  99  N.  C.  511,  6  S. 
E.  Rep.  788,  and  cases  there  cited.  In  Lynn 
V.  Lowe,  the  late  chief  juistice  said:  "It 
was  obviously  the  plaintiff's  duly,  to  pre- 
vent anabatementof  their  action,  tobrlng 
the  fact  of  the  defendant's  death  to  the 
notice  of  the  court,  and  to  make  the  other 
necessary  parties  in  conseijuence  thereof, 
in  order  to  proceed  with  the  cause.  It 
could  not  he  the  dut.v  of  any  other,  since 
the  event  that  sealed  the  lips  of  tlie  de- 
ceased recalled  the  authority  of  his  attor- 
ne.y  longer  to  represent  him."  There  is 
a  manifest  reason  whya  judgmentagalnst 
a  dead  man  may  be  avoided  and  set  aside 
as  irregular  by  a  proper  motion  in  the  ac- 
tion, and  that  motion,  said  the  present 
chief  Justice  in  Knott  v.  Taylor,  "might be 
made  b.y  any  person  having  right  under 
or  derived  from  the  deceased  defendant 
thei-ein.  after  the  action  began.  This,  as 
to  the  party  who  may  make  the  motion, 
is  allowable,  because,  the  defendant  in 
the  action  having  died  before  •  •  •  the 
judgment  was  entered,  he  could  not  make 
it,  and,  in  such  case,  no  presumption  arises 
that  he  assented  to  and  was  satisfied 
with  it.  Ordinarily,  only  the  defendant 
against  whom  an  Irregular  judgment  is 
given  can  complain  of  it.  If  he  does  not, 
the  presumption  is  that  he  is  satisfied  with 
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It.  It  Is  otherwlKe  where  he  waa  dead  at 
the  ttme.  the  juilgiuent  wbb  given. "  These 
reasons  do  not  apply  to  a  Jodtcment  in 
favor  of  a  dead  defendant  against  a  liv- 
ing plaintiff.  Ko  action  shall  abate  by 
the  deuth  of  apartyexceptin'thecasespro- 
vided  in  section  188  of  the  Code.  Regular- 
ly, as  is  the  practice,  the  death  of  a  party 
to  an  action  should  be  suggested,  and  bis 
representative  made  a  party;  and  it  has 
been  held  In  California  that  where  the 
death  of  a  party  occurred  hefor«  the  ap- 
peal was  talcen,  the  fact  might  be  shown 
in theappellatecourtby affidavit.  Judson 
V.  Love,3oCal.463;  ShartMrv.Love,40Cal. 
90,  and  Taylor  v.  Railroad  Co.,  46  Cal.  887. 
If,  as  is  held  by  some  authorities,  (see  dis- 
senting opinion  of  RuKFiN,  J.,  in  Lynn  v. 
Lowe,  and  the  cases  there  cited,)  a  Judg- 
ment would  not  be  voidable  if  rendered 
against  a  dead  defendant,  it  would  seem, 
a  fortiori.  It  would  not  be  void  or  voidable 
if  rendered  in  favor  of  a  dead  defendant 
against  a  living  plaintiff,  for  there  is  a 
difference  between  the  two,  and  a  manifest 
reason  in  favor  of  sustaining  the  validity 
of  the  Judgment  against  the  living  plain- 
tiff that  does  not  apply  in  the  case  of  a 
judgment  against  the  dead  defendant. 
The  living  plalntiffcannoteexceptionsand 
appeal;  "the  lips  of  the  dead  defendant 
are  sealed."  The  plaintiff  was  prt^sent  in 
person,  or  by  attorney,  and,  whatever 
might  be  the  effect  of  a  Judgment  against 
the  dead  man,  there  was  no  iiTegularity 
of  which  the  plaintiff  can  complain.  In 
the  case  before  ns,  the  judgment,  so  far  as 
the  record  discloses,  was  regularly  taken 
in  accordance  with  the  uses  and  practice 
of  the  court.  The  fact  that  the  defendant 
was  dead  was  unlvnown  at  the  time  of  the 
trial,  and  it  proceeded  against  him  as  if 
he  were  alive,  resulting  in  a  judgment  in 
his  favor,  and  it  was  not  until  after  the 
judgment  that  the  fact  of  bis  death  ap- 
peared alluttde.  The  plaintiff  does  not 
seek  to  set  aside  the  judgment  upon  the 
ground  of  mistake,  surprise,  or  excusable 
neglect  under  section  274  of  the  Code,  nor 
is  It  pretended  that  there  was  any  fraud, 
but  simply  upon  the  ground  that  the  de- 
fendant against  whom  be  was  prosecut- 
ing his  action  was  dead  at  the  time,  and 
the  fact  of  his  death  was  unknown  to  him 
until,  the  judgment  being  adverse  to  him, 
be  sought  by  appeal  to  get  a  new  trial  or 
a  reversal  of  the  judgment.  If  declared 
void  or  irregular,  and  set  aside,  the  effect 
would  bo  to  give  the  plaintiff  a  new  trial, 
whether  he  would  be  entitled  to  it  on  the 
hearing  of  his  appeal  upon  Its  merits  or 
not,  whether  the  judgment  was  correct  in 
law  or  not.  This  would  be  manifestly 
unjust  if,  upon  the  hearing  of  the  appeal, 
it  should  appear  that  the  judgment  below 
was  correct  in  law.  In  section  938  of  the 
Code  it  Is  declared:  "In  no  nctlon  shall 
the  death  of  either  party  between  the  ver- 
dict and  the  judgment  be  alleged  for  error 
if  such  judgment  be  entered  within  two 
terms  after  the  verdict. "  Clearly  the  par- 
ty against  whom  judgment  might  be  en- 
tered would  be  entitled  to  appeal,  or  a 
writ  of  certiorari  as  a  substitute  therefor. 
The  right  of  appeal  is  given  to  any  party 
aggrieved,  as  prescribed  in  chapter  10  of  the 
Code,  or  a  writ  of  certiorari,  aa  a  substi- 


.tiite  therefor  In  a  proper  case.  The  appel- 
lant's counsel  says  that  after  learning  that 
the  defendant  was  dead  be  took  no  steps  to 
perfect  his  appeal,  because  there  was  no 
one  upon  whom  the  statement  of  case  on 
appeal  could  be  served.  We  do  not  think 
that,  even  conceding  that  the  judgment 
was  Irregular,  the  plaintiff  was  entitled 
to  have  the  judgment  set  aside,  unless 
merits  were  shown,  and  none  are  stated; 
nor  do  we  think  that  he  necessarily  losthis 
right  to  appeal  by  reason  of  the  fact  that 
the  defendant  was  dead.  He  might  have 
obtained  it,  as  Would  a  party  against 
whom  a  judgment  was  rendered,  under 
section  938  of  the  Code.  Any  party, by  ap- 
p>eal,  in  compliance  with  the  provisions  of 
the  Code  in  relation  thereto,  or  by  writ 
of  certiorari,  in  a  proper  case  as  a  substi- 
tute therefor,  has  a  right  to  have  any  de- 
cision of  the  court  below,  upon  any  mat- 
ter of  law  or  legal  inference,  reviewed  by 
the  supreme  court,  which  has  "the  power 
to  Issue  any  remedial  writs  necessary  to 
give  it  a  general  supervision  and  control 
over  the  proceedings  of  the  inferior 
courts. "  Code,  §  945.  The  heirs  of  the  de- 
ceased defendant  were  necessary  parties 
in  theprosecntionbf  theappeal,  and  might 
have  been  made  parties  by  proper  orders 
in  the  cause,  when  the  appeal  could  have 
been  heard  upon  its  merits,  but  the  Judg- 
ment was  not  void,  and  the  plaintiffs'  mo- 
tion was  properly  denied.  There  was  no 
error. 

(107  N.  C  921) 

State  v.  Pritchard. 

(.Supreme  Court  t(f  Iforth  Carolina.    Oct.  20, 
1890.) 

BlxTOBTiox— Fbks — Corrupt  Intbjjt — ^Indictiient. 

1.  On  the  trial  of  an  officer  for  extortion  in 
talcing  fees  it  is  necessary  to  prove  that  the  fees 
were  taken  with  a  corrupt  intent,  and  a  charge 
which  withdraws  the  consideration  of  that  ques- 
tion from  the  jury  is  erroneous. 

2.  On  the  trial  of  an  officer  for  a  corrupt  vio- 
lation of  his  oath  of  office,  under  Code  N.  C.  g 
1090,  by  wrongfully  taking  fees,  it  is  necessary 
to  prove  a  corrupt  intent,  and  it  is  error  to  with- 
draw the  consideration  of  that  question  from  the 
jury. 

8.  On  the  trial  of  an  officer  for  bribery  in 
taldng  unlawful  fees,  it  is  necessary  to  prove  a 
corrupt  intent. 

4.  An  indiotment  for  extortion  which  fails  to 
charge  that  the  money  was  taken  "under  color  at 
office"  is  insufficient. 

This  was  a  criminal  action  tried  to  the 
spring  term,  1890,  of  the  superior  court  o! 
Bertie  county,  before  Armfieud,  Judge. 
The  defendant  pleaded  not  guilty  to  the 
indictment,  which  was  as  follows:  "The 
jurors  for  the  state,  upon  their  oath,  pre- 
sent that  on  the  28th  day  of  October,  A.  D. 
1889,  one  A.  J.  Pritchard,  late  of  the  coun- 
ty of  Bertie,  being  then  a  justice  of  the 
peace  in  and  -for  the  aforesaid  county, 
duly  and  legally  appointed  and  author- 
ized to  discharge  the  duties  of  that  office, 
did,  on  the  said  28th  day  of  October,  1889 
at  and  in  said  county,  issue  in  the  name 
of  the  state  of  North  Carolina,  and  direct- 
ed to  any  lawful  officer  of  said  county,  a 
warrant  tor  the  arrest  of  the  person  of  one 
Virginius  Spry,  which  said  warrant  was 
made  returnable  before  him,  the  said  A.  J. 
Pritchard,  as  a  justice  of  the  peace  of  the 


Digitized  by  V^jOOQIC 


N.  C.) 


STATE  V.  PttlTCHARD. 


51 


aforesaid  connty,  at  his  office  In  the  town 
of  Windsor,  upon  a  day  to  the  Jurors  un- 
Itnawn;  and  the  said  A.  J.  Pritchard,  not 
regarding  thedutiesof  his  said  office  of  Jus- 
tice of  the  peace,  but  perverting  the  trust 
reposed    In  him,  and  contriving;   and  in- 
tendinf;  the  dtlsens  of  this  state,  for  the 
private  gain  of  him,  the  said  A.  J.  Pritclj- 
ard,  to  oppress  and  impoverish,  and  the 
doe  exeeation  ol  justice  as  much  as  in  him 
lay  to  hinder,  obstruct,  and  destroy,  did, 
on  the  aforesaid  day,  at  and  in  the  afore- 
said county,  willfully,  corruptly,  and  ex- 
torsi  vely  taise,  receive,  and  accept   from 
one  E.  E.  Smith,  for  and  on  behalf  of   tlie 
defendant  in  the  said  warrant  of  arrest, 
to-wit,  the  said  Vlrglnius  Spry,  a  certain 
Slim  of  money,  to-wit,  one  dollar,  as  an  in- 
ducement in  consideration  for  the  dismiss- 
ing of   the   aforesaid   warrant  of  arrest 
against  said  Virginius  Spry;  and  in  con- 
sideration of  said  sum  of  money  so  paid 
and  received  as  aforesaid,  the  said  A.  J. 
Pritchard,  justice  of  the  peace  as  afore- 
said, did  willfully  and  corruptly  neglect 
and  omit  to  bring  to  trial  the  aforesaid 
Virginiua  Spry,  as  of  right  and  according 
to  his  duty  a«fl  Justice  of  the  peace  as  afore- 
said he  ought  to  have  done,  and  did  not 
try  the  said   Virginius  Spry  on  the  said 
warrant    of   arrest,    l)ut  suppressed  the 
same  against  the  duties  of  bis  said  office, 
to    the    great   hindrance   of  justice   and 
against  the  form  of  the  statute  in  such 
case  made  and   provided, .and  against  the 
peace  and  dignity  nl  the  state."     The  evi- 
dence showed  tliat  .Si)ry  was  a  mate  upon 
the  boat  of  E.  E.  Smith,  and  that  the  war- 
rant of  arrest  was  Issued  against  him  for 
an'  assault  and  battery  upon  one  Mike  Hef- 
fron.    The  constable  did  not  at  once  find 
him,   and   he  was    not  arrested.    Smith, 
bearing   that  the  warrant  was  out,  wient 
to  the  defendant  and  offered  to  settle  the 
matter,  as  Spry's arrest  wonlilfntail  great 
expense  by  stopping  the  boat.    The  de- 
fendant objected  that  he  had  no  right  to 
settle  it  that  way,  but  being  importuned 
went  with  Smith   to  the  office  of   VV.  L. 
Williams,  an  attorney,  to  take  his  advice 
about  the  matter.  Williams  told  him  that 
if  he  had  looked  into  thecase.and  wassat- 
isfied  that  it  was  a  trivial  affair,  he  had  a 
right  to  fine  Spry  and  stop  thecase.    After 
repeated  refusals  defendant  finall.v  disposed 
of  the  case  by  imposing  a  fine  of  60  cents 
upon  Spry,  and  receiving  ?1  forthecon- 
staljle'sfee.    He  paid  the  tine  to  the  sheriff, 
and  the  f  1  to  the  constable,  it  being  his 
legal  fee.    Smith  offered  to  pay  the  justice's 
costs,  but   the   latter  refused   to   receive 
them.     Defendant  testified  that  he  consid- 
ere<i  that  he  had  alread.v  heard  all  the  evi- 
dence from   Heffron.  tlie  prosecuting  wit- 
ness, that  he  would  have  heard  if  both  he 
and  Spry  had  been  before  him.    This  was 
substantially  all  the  evidence.    The  court 
charged   the  jury.  In  effect,  that  if  the  de- 
fendant took  the  money  for  himself  or  any 
one  elKe.  knowing  at  the   time  that  the 
warranthadnot  been  executed, and  know- 
ing the  other  circumstances  of  the  case, 
then  they  should  find  him  guilty;  and  that 
be  eonid  not  justify  his  acts  on  the  ground 
that  he  took  advice  of  a  lawyer  or  any- 
body else;  to  which  defendant  excepted, 
and  requested  charges  to  the  effect  that  he 


could  not  be  convicted  except  upon  proof 
that  he  acted  from  corrupt  motives,  and 
that  his  refusal  to  take  a  fee  for  himself, 
and  the  fact  that  he  sought  the  advice  of 
counsel,  were  circumstances  going  to  show 
that  he  acted  In  good  faith.  He  was 
found  guilty,  and  adjudged  to  be  removed 
from  office,  to  pay  a  fine  of  $25,  and  be  im- 
prisoned in  the  countyjail  for  10 days,  from 
which  judgment  he  appeals. 

The  Attorney   General,    for  the  State. 
Winston  &  WUliaws,  for  defendant. 

Avery,  J.  The  Judge  who  tried  the  cause 
below  evidentl.y  acted  upon  the  idea  that 
the  indictment  was  sufficient  as  a  charge 
of  extortion.  This  offense  is  defined  to  be 
the  unlawful  taking  by  an  officer  (de  facto 
or  de  Jure)  by  color  of  his  office  from  any 
person  any  money  or  thing  of  value  that 
is  not  due,  or  more  than  isdue,  or  before  it 
Is  due.  1  BIsh.  Crim.  Law,  §  573;  4  Bl. 
Comm.  141 ;  People  v.  Whaley,  6  Cow.  661 ; 
State  v.  McEntyre,  3  Ired.  171;  State  v. 
Cansler,  75  N.  C.  442.  In  order  to  prove  this 
charge  it  is  necessary  to  show  that  the 
fees  were  demanded  willfuily  and  corrupt- 
ly, and  not  through  any  mistake  of  law  or 
fact.  2  BIsh.  Crim.  Law,  §§  390,  399,  400; 
Rose.  Crim.  Ev.  marg.  p.  833,  and  note; 
Com.  V.  Shed.  1  Mass.  227:  Cutter  v.  State, 
36  N.J.  Law,  125;  People  v. Whaley,  supra; 
State  V.  Canslor,  supra.  While  the  ruling^s 
of  the  courts  have  beensomewhatconflict- 
Ing  upon  tills  point,  the  weight  of  author- 
ity as  well  as  reason  leads  us  totheconclu- 
sion  that  all  officers,  and  especially  those 
wfio  are  acting  Judicially,  have  a  right  to 
demand  that  a  jury  shall  pass  upon  their 
intent  in  taking  the  foes,  and  find  that  the 
act  was  willful  and  corrupt  before  they  can 
be  lawfully  convicted  of  this  serious 
charge.  The  words  "  under  color  of  his  of- 
fice" imply  that  the  officer  has  taken  ad- 
van  tageof  his  position  and  corruptly  used 
the  relation  that  he  sustains  to  the  gov- 
ernment to  drive  others  to  submit  to  his 
exactions.  1  Bish.  Crim.  Law,  §5«7.  We 
find,  upon  exaniinaticm,  that  in  the  two 
cases  cited  by  the  attorney  general  from 
the  Tennessee  Reports  (State  v.  Critchett, 
ILea,  271,  and  State  v.  Merritt,5  Sneed,67) 
the  court  was  considering  indictments 
framed  under  a  section  of  the  Code  of  that 
state,  the  substance  of  which  is  set  out  in 
the  opinion  in  one  of  them.  In  the  case  of 
Coates  v.  Wallace,  17  Serg.  &  R.  75,  the  su- 
preme court  of  Penns.vlvania,  too,  con- 
strued a  statute  giving  a  penalty  for  tak- 
ing fees  not  due  or  more  than  wasdue.  We 
think  that  the  court  erred  in  refusing  to 
submit  the  question  of  intent  to  the  jury, 
if  the  indictment  cannot  be  sustained  as  a 
cliarge  of  some  other  offense  than  extor- 
tion at  common  law,  or  even  if  it  is  suffi- 
cient as  a  charge  of  the  offense  created  by 
the  last  clause  of  section  1090  of   the  Code. 

It  seems  essential,  too,  that  it  should  be 
charged  in  the  indictment,  as  well  as 
proven  on  the  trial,  that  the  mon«»y  was 
taken  "under  color  of  office."  Ail  of  the 
definitions  and  all  of  the  approved  prece- 
dents of  indictments  for  extortion  at  com- 
mon law  contain  the  words  "under  color 
of  his  office."  2  Whart.  Crim.  Law,  § 
1576;  2  Whart.  Prec.  iBd.  form  902:  State 
V.  Bisaner,  97  N.  C.  603,  2  S.  E.  Rep.  368; 
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Arcbb.  Crim.  PI.  438;  BIsh.  Crim.  Proc.  §5 
320,  321;  State  v.  Cansler,  7b  N.  C.  442;  2 
Bish.  Crim.  Law,  393;  Peoples.  Whaley, 
supra;  Rex  v.  Balne8,6  Mod.  192;  Runnells 
V.  Fletcher,  15  Mass.  525.  But  it  was  sug- 
gested by  the  attorney  general  that  the 
indictment  could  be  sustained  under  sec- 
tion 1090  of  the  Code,  which  creates  two 
distinct  offenses,  one  of  which  is  a  misde- 
meanor punishable  at  the  discretion  of  the 
court,  by  fine  or  imprisonment  In  the  com- 
mon jail  not  exceeding  two  years  or  by 
both,  while  a  person  convicted  of  the  oth- 
er, the  corrupt  violation  of  his  oath  of  of- 
fice, must  also  be  removed  from  oSice.  If 
the  Indictment  Is  suflBcient  under  the' last 
clause  of  said  section,  then  it  was  proper 
to  charge  and  it  was  necessary  to  prove 
the  corrupt  intent,  and  it  would  follow, as 
In  a  trial  for  extortion  at  common  law, 
that  it  was  error  to  refuse  to  allow  the 
jury  to  pass  upon  the  motive  of  the  de- 
fendant. But  it  is  not  necessary  to  dis- 
cuss the  question  whether  the  testimony 
would  have  warranted  a  conviction  of  the 
misdemeanor  created  by  the  first  clause  of 
said  section,  because  it  is  of  the  essence  of 
either  uflense  described  in  said  section  that 
It  should  be  charged  and  proved  that  the 
accused  officer  was  required  by  law  to 
take  an  oath  of  office  before  entering  upon 
the  discharge  of  his  duties.  If  the  Indict- 
ment had  been  drawn  so  as  to  properly 
charge  the  misdemeanor  under  the  first 
clause,  some  grave  questions  would  have 
arisen  as  to  the  sufficiency  of  the  evidence 
to  justify  a  conviction,  and  it  would  have 
been  also  necessary  to  modify  the  judg- 
ment. We  have  not  deemed  It  proper  to 
follow  the  argument  of  counsel  and  paaa 
upon  all  of  the  various  questions  present- 
ed. It  Is  not  necessary  that  we  should  de- 
termine whether  the  receipt  of  money, 
voluntarily  tendered  by  a  person  other 
than  Spry,  who  was  amenable  under  the 
indictment  pending  before  the  defendant's 
court,  and  supposed  to  be  to  some  extent 
under  the  power  of  the  latter,  would  con- 
stitute, the  offense  of  extortion  at  com- 
mon law,  if  properly  charged.  We  omit 
to  pass  also  upon  the  question  whether 
Smith,  the  employer,  could  lawfully  ten- 
der a  submission  for  his  servant  at  all,  or, 
if  at  all,  before  Spry  had  been  arrested. 
It  was  suggested  also  that  the  indictment 
might  be  sustained  as  a  charge  of  bribery 
at  common  law.  "Bribery  is  the  volun- 
tary giving  or  receiving  of  any  thing  of 
value  In  corrupt  payment  of  an  official 
act  done  or  to  be  done."  2  Blsh.  Crim. 
Law,  §  85,  and  note.  The  distinction  be- 
tween bribery  and  extortion  seems  to  bo 
that  the  former  offense  consists  in  offer- 
ing a  present  or  receiving  one,  the  latter 
in  demanding  a  fee  or  present  by  color  of 
office.  So  in  indictments  for  bribery,  too, 
it  seems  that  it  must  be  charged  that  the 
money  was  given  or  received  corruptly, 
and  the  proof  must  correspond  with  the 
charge.  Archb.  Crim.  PI.  p.  437,  §  6;  Blsh. 
Crim.  Proc.  §  99;  Rose.  Crim.  Ev.  marg.  p. 
343etseq.  We  conclude,  therefore,  that  the 
exception  of  the  defendant  to  the  refusal  of 
his  honor  to  submit  the  question  of  intent 
to  the  jury  should  Jbe  sustained.  There  is 
error  lor  which  a  new  trial  will  be  granted. 


Shepherd,  J.,  ieoncarrtng.)  This  cause 
was  submitted  to  the  jury  entirely  upon 
the  ground  that  the  defendant  was  prop- 
erly charged  with  the  offense  of  extortion. 

1  concur  in  the  disposition  made  of  the  ap- 
peal, for  the  reason  that  the  indictment 
does  not  sufficiently  charge  such  an  oHense. 
The  facts  set  forth  savor  more  of  bribery  or 
malfeasance  in  office  than  of  extortion.  I 
do  not  agree,  however,  that  it  is  necessary 
to  prove  a  corrupt  intent  in  all  cases  of  ex- 
tortion. If  an  officer  takes  moie  fees  than 
are  due  or  before  they  are  due,  by  mistake 
offset,  he  is  excusable;  otherwise,  where 
he  takes  them  by  mistake  of  law.  Bishop, 
in  his  Criminal  Law,  (3d  Ed.,  vol.  2,  c. 
885,  tit.  "Extortion, ") says :  " But  in  these 
matters,  asin  others  relating  to  the  Intent, 
there  Is  a  difference  between  ignorance  of 
the  law  and  Ignorance  of  fact.  Though 
the  former  does  not  excuse,  the  latter, 
where  there  is  no  carelessness,  does. "  The 
authorities  are  conflicting,  but  I  prefer  the 
law  as  laid  down  by  this  court,  in  State 
v.  Dickens,  1  Hay w.  407 :  "  Every  officer  Is 
bound  to  know  what  the  law  is  upon  the 
subject  of  fees  to  be  taken  by  himself.  Ue 
cannot  excuse  himself  for  taking  more 
than  the  legal  fee  by  saying  he  was  mis- 
led by  the  rates  published  or  by  the  ad- 
vice of  an  attorney.  •  •  •  If  such  or 
the  like  excuses  were  admitted,  it  would 
hardly  ever  he  possible  to  convict  an  offi- 
cer of  extortion.  He  might  always  con- 
trive to  ground  his  conduct  upon  misap- 
prehension or  improper  advice."  This 
case  has  been  frequently  cited  with  entire 
approbation  by  this  court,  notably  by 
Pearson,  J.,  in  State  v.  Boyett,  10  Ired. 
336,  in  which  case  he  quotes  the  above 
language,  and  also  by  the  present  chief  . 
justice  in  State  v.  McBrayer,  98  N.  C.  619, 

2  S.  E.  Rep.  755.  It  has,  I  think,  been 
ever  regarded  as  the  settled  law  in  North 
Carolina.  The  ill-reported  case  of  State  v. 
Bright,  2  Car.  Law  Repos.  634,  does  notnec> 
eesarily  conflict  with  this  view,  as  the  mis- 
take there  may  have  been  one  of  fact,  and 
theconrt  may  also  have  been  influenced  by 
the  peculiar  form  of  the  verdict.  This  ob- 
scurely reported  case  and  the  very  brief 
and  general  opinion  ought  not  to,  have  the 
effect  of  overruling  the  law  as  'carefully 
laid  down  in  State  v.  Dickens,  and  ex- 
pressly approved  by  this  court  in  the  later 
decisions  mentioned. 

Merrimon.  C.  J.    I  concur  In  what  is 
said  by  Justice  Sbbphbbd. 

"~"~  (107  K.  C.  175) 

Betill  V,  Cox. 
(Supreme  Court  of  JVorfh  CaroUna.    Nov.  10, 

1890.) 

CoMTBAOTB  or  M^RBoro  Wonx. 
H  Ik  feme  toile  employs  a  servant  for  a  defi- 
nite period  and  marries  before  the  expiration  of 
such  period,  compensation  for  the  whole  time  can 
be  recovered  in  a  Justice's  jurisdiction,  if  under 
taOO;  but  if  there  was  an  express  or  implied 
agreement  for  services  for  an  indefinite  time, 
compensation  for  services  rendered  after  mar- 
riage can  only  be  recovered  against  the  wife 
when  charged  expressly  or  by  necessai?  impltca- 
tioQ  on  her  separate  estate,  and  only  then  Vy  as 
action  in  the  superior  court. 
(SyUabua  by  (he  Coitrt) 
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This  action  wasbrousht  to  recover  com- 
pensation tor  services  by  plaintiff  to  the 
testatrix  of  the  defendant,  and  tried  upon 
an  appeal  from  a  justice's  court,  at  the 
AuRUBt  term,  1890,  of  the  superior  court  of 
Guilford  county,. before  McRab,  J.,  and 
a  jury  upon  the  following  issue,  to-wit : 
"Is  the  defendant  indebted  to  the  plaintiff 
as  alles:ed;  if  so,  how  much?"  The  plain- 
tiO,  in  support  of  the  issue  on  her  part, 
ottered  testimony  tending  to  prove  that 
the  testatrix  sent  for  her;  that  she  went 
to  her  home  and  remained  there,  doing  the 
coolclng,  washing,  and  house-worli,  and 
some  out-door  worlc.from  February,  18S5, 
to  May,  1888,  about  three  years  and  three 
months,  and  that  in  August,  1886,  testa- 
trix was  married  to  the  defendant,  Who  Is 
now  her  administrator,  and  that  the  serv- 
ices rendered  by  her  were  reasonably  worth 
one  dollar  per  week,  and  further,  tbat  tes- 
tatrix, about  a  weelt  after  plaintiff  went 
to  her  house,  told  her  if  she  would  stay 
with  her  she  should  be  paid  for  her  serv- 
ices. And  in  further  support  of  said  issne, 
plaintiff  Introduced  testimony  tending  to 
show  that  she  continued  to  live  with  the 
testatrix  after  her  marriage  to  defendant, 
(administrator,)  serving  as  before,  and 
that  after  said  marriage  testatrix  became 
an  Invalid,  was  confined  to  her  bed  for  a 
year,  had  to  be  lifted  up  and  down,  and 
that  she,  the  plaintiff,  during  said  time  did 
all  thewaltingupon  her.  It  was  admitted 
that  testatrix  of  defendant  died  In  1889, 
and  left  a  last  will  and  testament,  the  ex- 
ecution of  which  was  committed  to  the  de- 
fendant as  administrator  with  the  will  an- 
nexed. The  defendant  also  Introduced  evi- 
dence. The  plaintiff  insisted  that  the  al- 
leged promise  to  pay  for  her  services  was 
a  continuing  contract,  and  that  she  was 
entitled  to  recover  for  the  whole  time  she 
remained  with  testatrix,  and  as  well  the 
time  after  her  marriage  with  Cox  as  be- 
fore. The  defendant  insisted  that  If  she 
was  entitled  to  recover  at  all,  she  could 
not  recover  against  testatrix  from  the 
time  of  her  marriage  with  Cox,  but  must 
look  to  her  husband.  His  honor  instruct- 
ed the  jury  as  follows,  to-wIt:  "If  the 
plaintiff  went  there  at  the  request  of  testa- 
trix to  work  for  her,  and  testatrix  prom- 
ised to  pay  her  for  her  services,  she  Is  en- 
titled to  reasonable  wages,  and  If  those 
services  were  for  the  necessary  expenses 
and  support  of  the  family,  and  were  con- 
tinued after  the  marriage  of  Mrs.  Wright 
andec  a  contract  to  be  paid  for  her  serv- 
ices, she  will  be  entitled  to  recover  in  this 
action  for  the  whole  time. "  To  this  iiart  of 
tbe  charge  the  defendant  excepted.  Verdict 
and  judgment  for  the  plaintiff.  Appeal  by 
defendant.  , 

DlHard  &  King  and  J.  E.  Boyd,  tor  plaln- 
tlff.    J.  T.  Morebead,  for  defendant. 

Clark.  J.  If  tbe  testatrix,  while  a  fisme 
sole,  had  contracted  with  piaintlH  for  serv- 
ices for  a  definite  period,  the  marriage  of 
tbe  testatrix  before  the  expiration  of  such 
time  would  not  impair  the  obligation  of 
tbe  antenaptdal  contract,  and  plaintiff 
could  have  recovered,  in  an  action  before 
a  magistrate,  compensation  (if  not  more 
ttaeji  f200)  for  the  whole  period,  although 
part  ol  the  services  were  rendered  after 


marriage.  Code, §1823;  Hodges  v.  Hill,  105 
N.  C.  130. 10  S.  E.  Rep.  916.  But  when  the 
contract  is  for  no  specified  time,  the  obliga- 
tion to  pay  arises  as  the  services  are  ren- 
dered. Marriagu  Iiaving  changed  the 
statuaot  the  employer,  ber  liability  in  such 
case  for  services  rendered  after  marriage 
depends  upon  whether  expressly  or  by  nec- 
essary implication  she  charged  her  sepa- 
rate estate  with  payment  for  such  services. 
Farthing  v.  Shields,  106  N.  C.  289,  10  S.  E. 
Eep.998.  And  that  can  only  be  determined 
in  an  action  brought  in  the  superior  court. 
Dougherty  v.  Sprinkle,  88  N.  C.  800. 

Feb  Curiam.    Error. 

OW  N.  C.  900) 

State  v.  Newcomb. 

(Supreme  Court  of  North  CaroUna.    Nov.  & 
1890.) 

iNToxiOATnre  Liquobs— Licbnsb  to  Rbtail. 
A  license  to  sell  liquors  in  quantities  from 
one  quart  up  to  five  gallons  is  not  a  license  to  re- 
tail within  the  meamng  of  the  charter  of  the  ci^ 
of  Greensboro,  (Prlv.  Acts  N.  0. 1889,  c  219,  S  76,) 
providing  that  a  license  to  retail  liquors  cannot 
be  granted  by  the  county  commissioners  without 
the  consent  of  the  t>oard  of  aldermen,  but  such 
license,  issued  by  the  commissioners  vrithout  the 
consent  of  the  aldermen,  is  valid  under  Acts  N. 
C.  1889,  c.  316,  {  82,  permitting  the  county  com- 
missioners to  grant  licenses  to  sell  liquors  in 
quantities  of  fl\;e  gallons  or  less. 

Appeal  from  superior  court,  Guilford 
county:  MacRab,  Judge. 

The  Indictment  charges  the  defendant 
with  having  unlawfully  retailed  and  sold 
to  a  person  specified  "spirituous  liquor  by 
a  measure  less  than  five  gallons,  to-wIt, 
by  the  quart,  the  said  E.  Q.  Newcomb  not 
having  then  and  there  a  license  to  sell  and 
retail  spiritnouB  liquors  by  the  measure 
last  aforesaid,"  etc.  The  defendant  plead- 
ed not  guilty.  Tbe  Jury  found  by  their 
special  verdict  that  tbe  defendant  did  in 
August  of  the  present  year  sell  a  quart  of 
liquor  to  the  person  specified ;  that  attbat 
time  he  had  a  license  dated  the  7tb  day  of 
July,  1890,  authorizing  him  to  carry  on  the 
business  of  "liquor  dealer,  for  selling  in 
quantities  of  one  quart  up  to  five  gallons, 
at  his  place  of  business,  at  Odell  Building, 
South  Elm  St.,  [Greensboro,]  for  the  peri- 
od commencing  July  1, 1890,  and  ending 
January  1, 1891. "  This  license  was  signed 
by  the  sheriff  of  said  county,  and  counter- 
signed by  the  register  of  deeds  thereof,  and 
was  in  all  respects  sufficient  in  form.  The 
place  thus  specified  is  situate  within  the 
city  of  Greensboro.  Upon  the  special  ver- 
dict the  court  directed  a  verdict  of  not 
guilty  to  be  entered,  and  gave  judgment 
thereupon  in  favor  of  the  defendant.  The 
solicitor  for  the  state  excepted,  and  ap- 
pealed to  this  court,  insisting  that  the 
license  was  void  because  granted  to  sell 
spirituous  liquors  in  said  city  without 
permission  first  granted  by  the  board  of 
aldermen  thereof,  as  prescribed  and  re- 
quired (as  contended)  by  the  charter  of 
that  city.    Prlv.  Acts  1889,  c.  219.  §  76. 

The  A  ttorney  Geueml,  for  the  State.  J. 
T.  Morebead,  for  defendant. 

Merrimon,  C.  J.,  (after  stating  tbe  facta 
as  above.)    It  is  conceded  for  the  state 
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that  if  the  license  put  in  evidence  on  the 
trial  by  tlie  deteniiant  was  valid,  then  ho 
was  not  Kuilty.  We  are  of  opiulon  that  it 
was  in  ali  reHpects  valid,  ana  authorized 
by  tlie  statute,  (Acts  1889,  c.  216,  §  32.) 
which,  amuntc  otlier  thingis,  provides  that 
"every  ptTHoii,  compi-ny,  or  firm,  for  sell- 
ing Hplrltuous  •  •  •  liquors,  •  •  » 
Biiall  pay  a  license  tax  semi-anDnally.  in 
advance,  on  the  Ist  day  of  January  and 
July,  as  follows:  First,  for  selling  in 
quantities  of  Ave  gallons  or  less  for  each 
six  months,  to  lie  collected  by  the  sheriff," 
etc.  The  same  section  authorizes  the 
county  coramlHsioners.as  prescribed,  to  is- 
sue an  order  to  the  sheriff  to  ^rant  a 
license  so  to  sell,  "eiccept  in  territory  where 
the  sale  of  liquors  is  prohibited  by 
law."  The  charter  of  the  city  of  Greens- 
boro, (Priv.  Acts  1889,  c.  219,  §  75.)  pro- 
vides "  that  it  shall  nut  be  lawful  tor  the 
commlHsioners  of  Guilford  county  to  grant 
any  license  to  retail  spitituous  liquors 
within  the  limits  of  the  city  without  per- 
nilHsion  first  obtained  from  the  board  of 
aldermen  In  being  at  the  time  of  the  ap- 
plicutiun  to  the  county  commissioners, 
and  If  any  license  shall  be  granted  without 
perniisBion  in  writing,  attested  by  the  clerk 
of  the  board,  and  exhibited  to  the  county 
commiHsloners,  and  tiled  with  the  clerk  of 
the  board  of  county  commissioners,  the 
same  shfiil  be  utterly  void,  "etc.  It  is  con- 
tend>'d  for  the  state  that  selling  such  liq- 
uor by  the  quart  is  retailing  the  same 
within  the  meaning  of  the  statutory  pro- 
vision just  recited,  and  therefore  the 
license  relied  upon  by  the  defendant  was 
void.,  inasmuch  as  It  was  granted  by  or- 
der of  the  county  commissioners  of  Guil- 
ford witlioul  the  permlFsion  of  the  board 
of  aldermen  of  the  city  of  Greensboro.  We 
think  this  is  a  clear  misapprehension  of 
what  is  meant  by  retailing  spirituous  liq- 
uors in  the  above  and  other  statutes. 
The  sta tute  (Code,  §  1076)  provides  that  "If 
any  person  shall  retail  spirituous  liquors, 
by  the  small  measure,  or  any  other  man- 
ner than  is  prescribed  by  law.  he  shall  be 
guilty  of  a  miHdemeanor,  and  shall  be  fined 
or  imprisoned,  or  both,  in  the  discretion 
of  the  court."  The  statute  (Code,  §  3701) 
prescribing  how  a  llcejise  to  retail  spiritu- 
ous liquors  shall  be  granted,  provides  that 
"every  person  desiring  to  sell  spirituous 
or  malt  liquors,  wines,  cordials,  or  bitters 
in  quantities  less  than  a  quart  shall,  be- 
fore engaging  In  said  sale,  file  his  petition 
stating  the  place  and  house  in  which  he 
proposes  to  retail,  and  obtain  an  order  to 
the  sheriff  from  the  board  of  countj-  com- 
mlsKioners  of  the  county  t.o  grant  him  a 
license  to  retail  at  that  place,  which  order 
theyshall  grant  to  all  property  qualified 
Applicants,"  etc.  This  is  the  statute,  and 
the  only  one,  that  prescribes  what  consti- 
tutes retailing  by  the  small  measure,  as 
contemplHtedbythe  statute,  (Code,  §107fi,) 
and  it  is  the  license  to  thus  retail  that  the 
charter  of  the  city  of  Greensboro  forbids 
the  county  commissioners  of  the  county  of 
Guilford  to  direct  to  be  issued  without  the 
permission  of  the  board  of  aldermen  of 
that  city,  granted  In  the  way  prescribed. 
Muller  V.  Commissioners,  89  N.  C.  171 ; 
State  V.  Brlttaln,  Id.  576.  The  statute 
(Code,  §  f<701)   has  not  been  repealed  or 


modified.  The  Bevernl  revenue  laws  passed 
by  the  legislature  since  that  statute  was 
enacted  repeal  preceding  similar  laws,  in- 
cluding chapter  55  of  the  Code,  only  so  tar 
as  the  preceding  ones,  referred  to,  are  In- 
consistent with  subsequent  ones.  It  will 
be  found  that  none  of  subsequent  date 
repeal,  in  terms  or  by  implication,  the 
statutory  provision  last  above  recited. 
License  to  retail  spirituous  liquors  must 
be  granted  now  as  heretofore.  The  stat- 
ute (Acts  1S89,  c.  216,  §  32)  which  Imposes 
a  tax  of  $50  for  the  license  to  sell  spiritu- 
ous liquors  for  six  months  In  quantities  of 
live  gallons  and  less  does  not  affect  the 
statute  above  cited,  defining  and  regulat- 
ing the  sale  of  such  liquors  by  the  small 
measure.  It  only  has  the  effect  to  make 
the  tax  for  the  license  the  same  in  amount 
lor  retailing  as  for  selling  by  the  quart, 
and  not  exceeding  five  gallons.  Hence  it 
is  provided  in  the  section  last  cited  that 
"no  license  taken  out  under  this  section 
shall  authorize  any  sale  of  any  greater  or 
lessquantitythanspecifled  insaid  license." 
The  license  in  question  did  not  purport  to 
grant  the  defendant  the  right  to  retail 
spirituous  liquors  in  the  city  of  Greens- 
boro, nor  did  he  bo  retail,  so  far  as  ap- 
pears from  the  record.  The  county  com- 
missioners had  authority  to  direct  that  a 
license  be  granted  to.bim  to  sell  spiritnoas 
liquors  by  measure,  not  less  than  a  quart 
or  greater  than  five  gallons,  in  that  city, 
and  this  without  permission  of  its  boanl 
of  aldermen.  They  did  not  have  author- 
ity to  direct  a  license  to  be  granted  to  him 
to  retail  such  liquors  there  without  such 
permission,  nor  did  they  do  so.  The 
license  in  question  is  therefore  valid.  There 
Is  no  error.  Let  this  Opinion  be  certified 
to  the  superior  court  according  to  law. 
It  is  BO  ordered. 


(107  N.  C.  186) 

Denmark  v.  ATLANxrc  &  N.  C.  R.  Co. 
(Supreme  Covrt  of  NorlA  Carolina.  Oct.  37, 1890. ) 

TrIAI/— ISSUBS  FOB  JURT— NSOUOENOB. 

Under  Code  N.  C.  i  S95  etseq.,  requiring  is- 
sues of  fact  raised  by  tbe  pleadings  to  t>e  sub- 
mitted to  tlie  jury,  it  is  error,  in  an  action  for 
personal  injuries,  where  the  principal  issue 
raised  by  the  pleadings  is  wlietber  plaintiff's  in- 
juries were  caused  by  defendant's  negligence,  to 
refuse  to  submit  that  issue  to  the  jury. 

Appeal  from  superior  court,  Wayne 
county ;  Whitaker,  Judge. 

Action  for  personal  Injuries  by  Kleber 
Denmark  against  tlie  Atlantic  &  North 
Carolina  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

Aycock  i&  Lhmiels,  for  plaiutlH.  W.  W. 
Clark,  for  defendant. 

Avery,  J.  The  counsel  for  the  defend- 
ant tendered  the  following  issues:  "(1) 
Were  the  plaintiff's  injuries  caused  by  the 
negligent  running  of  defendant's  engine? 
(2)  Was  there  contributory  negligence  on 
the  part  of  the  plaintiff?  (3)  What  dam- 
ages is  the  plaintlH  entitled  to  recover?" 
The  Judge  who  presided  declined  submit 
those  proffered,  and  substituted  Instead 
of  them  a  singlelssue,  which,  with  response 
of  the  jury  to  it.  is  as  folUiwa:  "What 
damages,  if  any,  is  the  plaintiff  entitled  to 
recover?   Answer,  f 5,000."   Thedetendant 
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excepted  to  the  refusal  of  the  court  to  snb- 
nilt  those teudered,  and  to  the  auhstltutton 
of  the  issue  passed  upon  by  the  jury.  When 
the  judge  wlio  tries  an  action  assumes  the 
responsibilityof  settling  the  issues,  be  finds 
that  this  court,  in  construing  the  statute, 
has  laid  down  three  rules  for  his  guidance: 
(1)  Only  issues  of  fact  raised  by  the  plead- 
ings must  be  submitted  to  the  jury.  (2) 
The  verdict,  whether  in  response  to  one  or 
many  issues,  must  establish  facts  sufficient 
to  enable  the  court  to  proceed  to  judg- 
ment. (3)  Of  the  issues  raised  by  the 
pleadings,  the  judge  who-  tries  the  case 
may,  lo  his  discretion,  submit  one  or 
many,  provided  that  neither  of  theparties 

10  the  action  is  denied  the  opportunity  to 
present  to  the  jury  any  view  of  the  law 
arisin;^  out  of  the  evidence,  through  the 
medium  of  pertinent  instructions,  ou  some 
issue  passed  upon.  McAdoo  y.  Kailroad 
Co..  105  N.  C.  140, 11  S.  E.  Rep.  316;  Emery 
v.  Railroad  Co.,  102  N.  C.  209.  9  S.  E.  Kep. 
139;  Bonds  v.  Smith.  106  N.  C.  562, 11  S.  K. 
Rep.   .122;  Boyer  v.  Teague,  106  N.  C.  633, 

11  S.  E.  Rep.  665.  The  question  of  the 
quantum  of  damages  ie  an  incidental  one, 
the  right  to  have  them  assessed  at  all  de- 
pending upon  the  preliminary  det:lBion  of 
the  real  issues  of  fact  raised  by  the  plead- 
ings. Hence,  in  common  practice,  when 
the  a/.<!/pr/(w  Judge  Instructs  the  jury  how 
to  write  their  rcHponses  to  them,  he  gen- 
erally directs  that,  if  their  Undines  upon 
certain  preliminary  Issues  are  favorable 
to  the  defendant,  it  will  dispense  with  the 
necessit.v  of  assessing  the  plaintiff's  dam- 
age. But,  In  some  other  instances  in  com- 
mon practice,  the  incidental  nature  of  the 
question  of  amount  of  damages  is,  with 
the  approval  of  thecnurt below. answered, 
and  that  and  the  appellate  tribunal  subse- 
quently pass  upon  the  reserved  issue  of 
law  whether  the  responses  to  the  main  is- 
sues are  a  suQiclent  predicate  for  a  judg- 
ment for  the  amount  so  conditionally  de- 
termined. This  common  practice  is  founds 
ed  upon  reason  and  authority.  It  is  well 
settled  that  the  statutes  (Code.  §395et8eq.) 
are  mandatory  in  the  requirement  that  ah 
issue  or  iHSues  of  fact,  raised  by  the  plead- 
ings, shall  besubraittedtothejury.  Ruda- 
sill  V.  Falls,  92  N.  C.  222.  But  section  400, 
In  express  terms,  distinguishes  issues  of 
fact  from  mere  inquiries  of  damages,  by 
providing  that  "every  issue  of  fact  joined 
in  the  pleadings,  and  inquiry  of  damugea 
required  to  be  tried,  etc.,  shall  be  tried  at 
the  next  term, "  etc.  In  Miller  v.  Melchor, 
13  Ired.  439,  Pearson,  J.,  delivering  the 
opinion  of  the  court,  announced  that  the 
action  of  trespass  for  mesne  profits,  which, 
it  had  been  contended,  was  a  distinct  ac- 
tion for  damages,  was  in  fact  "a  mere 
elongation  of  the  action  of  ejectment," 
that  action  being  divided,  at  the  sugges- 
tion of  the  court,  into  two  parts  in  order 
to  save  time,  and  merely  as  a  matter  of 
convenience."  Hence  it  was  held  not  to 
be  error  in  that  case  to  allow  the  jury  to 
assess  actual  damage  in  ejectment,  be- 
cause the  nature  of  the  original  action 
was  such  that,  upon  the  finding  that  the 
defendant  was  guilty  of  the  trespass,  he 
could  recover  damages  only  as  an  incident 
to  that  finding.  The  inquiry  as  to  dam- 
ages vras  postponed  to  save  time,  because, 


in  case  the  verdict  was  "not  guilty,"  the 
time  spent  in  hearing  evidence  as  to  the 
quantum  of  damages  would  have  been 
wasted.  Sothe  common  practice. regulat- 
ed by  Code,  §  386,  of  taking  judgment  by 
default  upon  the  main  issues,  and,  when 
the  demand  is  for  unliquidated  damages, 
of  continuing  the  inquiry  to  the  next  term. 
Is  a  recognition  of  the  distinction  we  have 
drawn.  But  this  court  has  held  that  it 
Was  error,  where  issues  of  fact  were  raised 
by  the  pleadings,  to  allow  the  jury  to  re- 
turn as  their  verdict  that  "they  find  all  is- 
sues of  fact  In  favor  of  the  plaintiff,  and 
assess  his  damages"  at  a  given  sum. 
Bowen  v.  Whltaker,  92  N.  C.  3(i9.  The 
main  issue  of  fact  raised  by  the  pleadings 
was,  whether  the  plointifl's  injuries  were 
caused  by  the  negligence  of  the  defendant 
company,  and  that,  with  appropriate  in- 
struction, wbuld  have  been  suttlclent. 
Scott  V.  Railroad  Co.,  96  N.  C.  428,  2  S.  E. 
Rep.  151 :  McAdoo  v.  Railroad  Co.,  105  N. 
C.  151, 11  S.  E.  Rep.  316.  But,  while  it  Is 
not  error  to  decline  to  do  so,  it  is  generally 
much  more  satisfactory  to  the  court  be- 
low, and  to  the  appellate  court,  to  add  an. 
issue  involving  contributory  negligence, 
and  also,  where  the  qucHtlon  Is  raised  by 
conflicting  evidence,  a  third  so  framed  that 
thejury  may  specifically  determine  wheth- 
er the  defendant  could,  by  the  exercise  of 
ordinary  care,  have  avoided  inflicting  the 
injury  complained  of  notwlthHtanding  the 
negligence  of  the  Injured  party.  It  is  not 
irecesaarytopass  upon  the  other  exception, 
and  perhaps  not  advisable  to  do  so,  be- 
cause, upon  another  trial,  additional  evi- 
dence may  be  offered  so  as  to  present  u 
ease  widely  different  from  that  befora  us. 
There  was  error  in  refusing  to  submit  at 
least  the  issue  involvihg  the  question 
whether  the  Injury  was  caused  by  the  de-' 
fendant's  negligence,  and  a  new  trial  must 
be  granted. 
Error.    New  trial. 


Brunhild  v, 


am  N.  c. 
Potter  et  al. 


at) 


(Supreme  Court  of  North  Carolina,     Oct  87, 
1890.) 

SHERIFFa  AMD  C0X8TA.BLES — FaILUHB  TO  LbVT  EX- 
ECUTION— NoMiNAi.  Damages. 

1.  Code  N.  C.  i  1888,  providing  that,  "when 
a  claim  shall  be  placed  in  the  hands  of  any  sher- 
iff •  *  *  for  collection,  and  he  shall  not  use 
due  diligence  in  collecting  the  same,  he  shall 
be  liable  (or  the  full-  amount,  notwithstanding 
the  debtor  may  have  been  at  all  times,  and  is 
then,  able  to  pay  the  amount  thereof, "  applies  to 
simple  "claims"  only,  and  not  to  executions. 

2.  In  an  action  on  a  sheriff's  bond  for  negli- 
gently failing  to  leyy  an  execution,  where  the 
jury  does  not  find  what  damage,  if  any,  plaintiff 
sustained  by  such  negligence,  and  it  does  not  ap- 
pear that  his  claim  is  not  collectible  from  the  ex- 
ecution debtor,  he  is  entitled  to  nominal  dam- 
ages only. 

Appeal  from  superior  court,  Ureene 
county;  Bovkin,  Judge. 

The  relator  obtained  judgment  in  the 
county  of  Greene,  before  a  justice  of  the 
peace,  for  $143.41,  with  Interest  from  the 
22d  day  of  October,  1887,  and  for  costs, 
f  3.90,  and  duly  docketed  the  same  in  the 
office  of  the  clerk  of  the  superior  court  Of 
that  county.  Thereupon  an  execution 
was  duly  issued,  and  placed  in  the  bauds 
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of  the  defendant  Bheiiff  of  the  same  eonn- 
ty,  on  the  19th  day  of  October,  t!ftj«.  This 
action  Ih  brought  by  the  relator  against 
the  defendant  Blierltf  and  the  sureties  to 
bis  ofHcial  bond.  It  Is  alleKed  among 
other  things  in  the  complaint  that  the 
said  sheriff  committed  breaches  of  said 
bond  in  tliat  be  "wronKt.ally  and  nesli- 

~  gently  failed  to  levy  said  elxecution  on  the 
personal  property  of  Haid  J.  J.  Potter  for 
several  daj's,  and  on  the day  of  Oc- 
tober, 1S88,  aftar  said  ezeeution  was 
placed  in  the  hands  of  said  defendant,  H.. 
D.  Potter,  siiertff,  as  aforesaid,  said  J.  J. 
Potter  conveyed  a  large  amount  of  his 
personal  property,  by  mortt^age,  to  G.  W. 
Sugg,  and  did  not  retain  more  than  he 
■was  entitled  to  as  his  personal  property 
exemption;  that  said  H.  D.  Potter,  slier- 
Iff,  as  aforesaid,  could,  by  due  diligence, 
have  cuIIecte<J  from  said  J. °  J.  Potter,  de- 
fendant In  Raid  execution,  the  amount  of 
plaintiff's  judgment,  interest  and  coHts; 
that  the  salil  defendant  sheriff,  as  afore- 
said, uninwrully,  wrongfully,  and  negli- 
gsntly  (ailed  to  perform  his  duties,  by  not 
levying  and  coilevting  from  said  J.  J.  Pot- 
ter the  amount  of  plaintiff's  debt  and  in- 
terest and  costs,  to  plain  tiff's  damage  two 
hundred  dollars. "  The  defendants  denied, 
In  their  answer,  "that  said  sheriff  wrong- 
fully and  negligently  tailed  to  levy  said 
execution  on  tlie  perMonal  property  of  said 
J.J.  Potter  (or  several  days,"  and  also 
denied  that,  in  any  respect  as  to  sai<l  exe- 
cuticm.  he  had  committed  any  breach  of 
bis  said  bond,  etc.  The  court  subinitte«l  to 
the  Jury  issues,  whereof  the  following  is  a 
copy:  "(1)  Did  the  defendant  H.D.Pot- 
ter negligently  (ail  to  le^y  and  collect  the 
execution  descriiied  In  the  complaint  upon 
the   personal  property  of  J.  J.  Potter? 

^  (2)  What  damnge.if  any,hns  plaintiff  sus- 
tained?" The  jury  j-esponded  "Yes"  to 
the  first  ishue:  but  made  no  response  to 
the  second  issue.  There  was  conflicting 
evidence  as  to  the  Instructions  given  to 
the  sheriff  on  delivering  him  the  execution, 
and  as  to  whether  he  unreasonably  de- 
luj'ed  the  levy,  and  as  to  whetlier  there 
was  any  proiierty  Bul>ject  to  said  execu- 
tion above  or  beyond  the  property  laid  off 
as  the  debtor's  personal  property  exemp- 
tion. There  was  evidence  tending  to  show 
timt  said  J.J.Potter  was  insolvent  at  the 
time  said  execution  was  placed  in  the 
hands  of  the  sheriff  after  his  exemption. 
The  court  ex|ilalned  the  doctrine  of  negli- 
gence, and  the  rule  of  reasonable  diligence, 
to  the  jury.  There  was  no  exception  to 
this  part  o(  the  charge.  The  court  gave 
Judgment  upon  the  verdict,  whereof  the 
following  is  a  copy:  "This  cause  coming 
on  tcf  he  lieard  l)y  the  court  and  Jury,  and 
the  first  issue  having  been  found  by  the 
Jury  in  favor  of  the  plaintiff,  it  Is  consid- 
ered and  adjudged  that  the  plaintiff  re- 
cover of  the  defendant  H.  D.  Potter,  and 
the  sureties  on  his  official  bond,  the  de- 
fendants J.  B.  Faircioth,  R.  I).  8.  Dixon. 
Jonas  Williams,  and  D.  W.  Patrick,  the 
sum  of  Ave  thousand  dollars,  to  be  dis- 
charged upon  the  payment  of  the  sum  of 
one  hundred  and  forty-eight  dollars  and 
forty  one  cents,  with  Interest  thereon  from 
the  23d  day  of  October,  1887,  together  with 
the  coats  of  this  action. "  From  this  judg- 


ment, defendants  appealed  to  this  coart, 
assigning  as  ground^  of  error  therein :  (1) 
That  the  plaintiff  is  not  entitled  to  recov- 
er on  the  verdict ;  (2)  that  In  no  event  Is 
the  plaintiff  entitled  to  recover  the  whole 
of  his  Judgment  debt;  (3)  that  the  court 
should  have  ordered  a  new  trial;  (4)  that 
the  court  should  have  charged  that,  it 
they  should  lind  negligence  and  the  solv- 
ency of  the  debtor,  then  the  jury  should 
answer  the  second  issue  aa  to  the  amouut 
of  damages. 

G.  M.  Lindsej  and  W.  C.  Miinroe,  tor 
plaintiff.  W.  T.  Fairclotb  and  T.  C.  Woo- 
len, (or  defendants. 

Mkrrimon,  C.  J.,  (fitter  stating  the  fiicts 
asHbove.)  In  our  judgment,  the  relator 
was  entitled  to  only  nominal  damages  up- 
on the  verdict.  It  seems  that  the  court 
Intended  to  apply  the  statutory  provision 
((.■o<le.  §  ISSS)  which  provides  that,  "  wlinn 
a  cfaim  shall  be  placed  in  tlie  hands  of  any 
sheriff,  coroner,  or  constalile,  for  collec- 
tion, and  he  shall  not  use  due  diligence  in 
collecting  the  same,  he  sliall  be  iiai>le  (or 
the  full  amount  of  the  claim,  notwith- 
standing the  debtor  may  have  Iteen  at  all 
times,  and  is  then,  aide  to  pay  the  amount 
thereof."  But  it  will  be  olmerved  that  tliis 
applies  only  to  claims  placed  in  the  hands 
of  the  sheriff  or  other  officer  (or  collection, 
— such  claims  as  are  within  tlie  juriH<iiction 
o(  a  justice  of  the  peace,  and  may  be  collect* 
ed  by  judgment  and  process  o(  executioa 
granted  by  that  magistrate.  It  does  not 
apply  to  executions  issuing  from  tlie  supe- 
rior or  other  courts  o(  record.  The  reason 
(or  the  distinction  is  clearly  and  certainly 
pointed  out  In  McLnurin  v.  Buchanan,  1 
W Inst.  91.  The  statute  now  is  just  as  it 
was  when  that  decision  was  ma<ie,  and 
we  are  not  at  liberty,  nor  in  the  least  in- 
clined, to  disturb  it.  The  evidence  was 
conflicting  as  to  whether  the  de(ei>dant,  in 
the  execution  placed  in  the  hands  of  the 
sheriff,  and  which  he  failed  to  collect,  hud 
property  leviable  sufliclent  to  satisfy  that 
execution, and  continued  to  have  the  same 
after  the  execution  was  or  ought  to  have 
been  returned.  It  may  be  that  be  had  and 
has  such  property,  and  that  ttie  debt  may 
yet  be  collectible  by  execution.  The  con- 
trary does  not  appear  by  the  verdict. 
That  the  sheriff  negligently  (ailed  to  col- 
lect the  execution  does  not  imply  that  the 
defendant  did  not  have  property  leviable 
sutflcient  to  Batis(y  it  while  the  sheriff  had 
It,  or  that  he  then  had  the  same,  and  the 
sheriff  negligently  aliowe<l  him  to  rid  hlm- 
sei(  o(  It,  whereby  the  relator  lost  his  debt, 
or  part  thereo(.  To  entitle  the  relator  to 
substantial  damages,  the  Jury  should  have 
found  by  their  verdict,  in  effect,  that  he, 
by  reason  of  the  negligence  of  the  sheriff, 
could  not  collect  or  had  lost  his  debt,  or 
part  o(  It.  State  v.  Skinner,  iS  Ired.  564; 
McLauriu  V.  Buchanan,  supra;  State  v. 
Hampton,  I  Ired.  318. 

The  court  should  in  this  case  have  sub- 
mitted to  the  jury,  in  place  o(  the  second 
one  submitted,  tlie  question  whether  any 
substantial  damages  had  been  sustained 
by  the  relator,  and  required  them,  under 
proper  instruction,  to  respond  to  the  same. 
As  we  have  said,  the  relator  was  only  en- 
titled to  nominal  damages  upon  the  ver- 
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dkt  renilered.  There  Is  therefore  error. 
The  jndinnent  uiust  be  mollified,  allowing 
the  relator  nominal  dainaKes  only;  or,  II 
he  shall  ho  elect,  the  court  may  Hubmit  to 
another  jnry  the  iasue  we  have  suKRested 
above,  giving  them  appropriate  instrac- 
tlons  as  to  the  measure  of  damages. 
There  was  no  exception  to  the  Instruc- 
tions the  court  gave  thejory.  The  pre- 
samption  Is  that  they  were  correct,  and 
satisfactory  to  the  parties.  The  question 
of  negligence  Is  settled  by  the  verdict  ren- 
dered, and  the  only  remaining  Ingutry  is 
as  to  the  amount  of  substantial  damages 
the  relator  has  suxtalned.  He  may  or 
may  not  require  that  to  be  made.  Let 
this  opinion  be  certified  to  the  superior 
court,  to  the  end  thatfurther  steps  may 
be  taken  In  the  action  according  to  law. 
It  is  so  ordered. 

HOT  N.  c  TO) 

Smfth  y.  King  et  al. 

{Supreme  Court  of  North.  Ca/roUna.  Nov.  7,  ISW.) 

HOSBAMD  AMD  WlFS — SkPAKATIOH— DbSD  FOB 

Support. 

1.  A  deed  executed  by  a  husband  and  wife  to 
a  person  in  trust  to  secure  the  payment  of  an  an- 
nuity by  the  busbaad  to  the  wife  in  consideration 
of  the  perpetual  separation  and  living  apart  of 
the  husband  and  mfe,  and  to  maintain  the  wife 
in  such  state  while  deprived  of  the  support  of  her 
husband,  becomes  void  on  their  afterwards  liv- 
ing together  as  husband  and  wife. 

Sl  Such  a  deed  having  l>een  adjudged  not  void 
in  its  inception,  but  to  iiave  become  so  by  the  sub- 
sequent cohabitation  of  the  parties,  the  court 
should  have  ordered  a  reconveyance  of  the  legal 
title  by  the  trustee,  and  that  such  judgment  l>e 
considered  a  reconveyance,  and  be  recorded  as 
provided  by  Code  N.  C.  ii  430,  427,  since  the  pro- 
vision of  section  1271,  for  marginal  entry  of  sat- 
isfaction on  the  reoOTda,  is  only  for  trust-deeds 
and  mortgages. 

Appeal  from  superior  court,  OnUtord 
county:  R.  F.  Armfibi.d,  Judge. 

Action  by  8.  W.  U.  8mith  against  R.  R. 
King  and  Mary  A.  M.  iSmith  for  the  rescis- 
Bion  and  cancellation  of  a  deed  of  separs/- 
tion  executed  by  plaidtiff  and  his  wife,  said 
Mary  A.  M.  Smith,  conveying  certain 
preniises  to  said  King  as  trustee  to  serure 
the  payment  by  plaintiff  to  his  wife  of  an 
annuity  during  her  life.  Judgment  tor 
plaintiff,  and  defendants  appeal. 

John  A.  Barrttiger  and  J.  N.  Staples, 
tor  plaintiff.  Dillard  &  Scott,  for  defend- 
ants. 

Clark,  J.  On  grounds  of  public  policy 
deeds  of  separation  between  husband  and 
wife  were  held  invalid  In  this  state.  Col- 
lins V.  Collins,  Phil.  Eq.  1.58.  There  has 
been  no  statute  since  legalizing  such  deeds, 
but  they  seem  incidentally  to  be  recognized 
as  valid  by  section  1^1  of  the  Code. 
Smith,  C.  J.,  in  Sparks  v.  Sparks,  04  N.  O. 
637,  Intimates  that  this  section,  to  some 
extent  at  least,  renders  valid  articles  of 
seijaration.  But  it  is  not  necessary  that 
we  pass  upon  this  question,  for,  conceding 
for  the  argument  that  such  deeds, in  prop- 
er cases  will  be  upheld,  we  concur  with  bis 
honor  below  that,  it  being  admitted  that 
"at  tbe  commencement  of  this  .action  the 
wife  was. and  had  been  for  twelve  months 
next  preceding  said  term,  living  and  co- 
habiting with  theplalntlflashis  wile,"  the 


deed  of  separation  became  void  and  of  no 
effect.  It  was  allege<l  In  the  complaint 
and  admitted  on  the  trial,  as  stnte<l  in  tbe 
case  on  appeal,  that  notwithstanding  the 
consideration  expressed  on  Its  face,  the 
deed  in  fact  and  in  truth  was  executed  in 
consideration  of  the  perpetual  separation 
and  living  apart  of  the  husband  and  wife, 
and  to  maintain  the  wife  in  such  state 
while  deprived  of  the  support  of  her  hus- 
band. When  she  returns  to  his  roof,  co- 
habits with  him,  and  is  supported  by  him, 
this  annuls  all  agreement  for  a  separation 
'  and  for  the  support  rendered  necessary 
thereby.  Adams,  Eq.  45;  Shell.  Mar.  ft 
DIv.  629;  2  Rob.  Husb.  &  Wife,  316:  Shel- 
thar  V.Gregory, 2  Wend.  422.  The  law, if  It 
recognizes,  does  not  favor,  articles  of .  sep- 
aration, and  will  not  so  construe  them  as 
to  be  valid  after  the  parties  have  them- 
selves canceled  the  agreement  to  separate 
by  cohabiting  together,  unless  It  appear 
In  the  deed  plainly  that  such  separate  sup- 
port Is  to  be  continued,  notwithstanding 
any  future  reconciliation  and  cohnbitation. 
This  was  so  considered  by  Lord  Eldon  in 
Lord  St.  John  v.  Lady  St.  John.  11  Ves. 
537,  and  by  Bullbb,  J.,  in  Fletcher  v. 
Fletcher,  2  Cox.  99. 

The  court  properly  ordered  the  deed  to 
be  canceled.  There  is  noexpress  provision 
of  the  statute  that  In  such  cases  an  entry 
referring  to  the  judgment  of  cancellation 
shall  be  made  on  the  margin  of  the  regis- 
tration of  the  deed.  It  is  good  practice, 
and  to  be  commended..  Inasmuch,  howev- 
er, as  the  court  below  did  not  adjudge  the 
original  deed  void  in  Its  inception,  but  to 
have  become  so  by  matters  snlise<]nent, 
the  proper  course  was  to  hare  ordfered  a  re- 
conveyance of  tbe  legal  title  by  the  trustee, 
and  that  such  judgment  be  regarded  as  a 
deed  of  reconveyance,  and  registered. 
Code,§S  426,427.  Aswehavesald,  tliei-efer- 
ence  on  the  margin  of  registration  Is  advis- 
able also,  but  of  itself  It  does  not  recon- 
ve.T  the  title.  The  statute  giving  such 
effect  to  the  marginal  entry  of  satisfaction 
applies  only  to  thedlscharge  of  trust-deeds 
a.nd  mortgages.  Code,  S  1271.  The  judg- 
mentshouldbe  modified  in  this  particular. 

As  to  the  fourth  exception  it  appears 
that  the  Judgment  Is  based  solely  upon  the 
pleadings  and  admissions  on  the  trial,  and 
no  facts  were  in  dispute  to  be  passed  upon 
or  found  by  thfe  judge.  Brooks  v.  Brooks, 
90  N.  C.  142.  There  was  no  allegation  in 
tbe  pleadings  that  the  return  of  the  wife 
was  procured  by  fraud,  or  was  other  than 
bona  Me,  and  the  answer  states  that  her 
return  was  of  her  own  motion.  It  was 
not  error  to  refuse  to  submit  to  tbe  jury 
an  issue  not  raised  by  tbe  pleadings, 
though  the  court,  in  its  discretion,  had 
power  to  submit  the  Issue  and  permit  an 
amendment  of  the  pleadings. 

On  the  trial  the  court  suggested  that  It 
would  order  a  reference  to  ascertain  what 
debts  and  obligations  were  outstanding 
and  chargeable  upon  the  trust  property, 
and  whether  anything  was  due  the  trustee, 
whereupon  the  defendant  trustee  stated 
that  "such  reference  was  unnecessary,  tor 
that  there  were  no  debts  or  obligations 
chargeable  upon  the  property  and  noth- 
ing due  the  trustee,  as  all  the  transactions 
under  the  trust  had  been  several  years 
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SKo,  and  had  been  fully  settled  ap.''  Tb« 
defendant  has  nutbing.  therefore,  it  seems 
to  UH.  on  which  to  base  his  fifth  and  sixth 
exceptions. 

It  wag  erroneous  to  tax  the  wife  and  the 
troBtee  personally  with  costs.  By  virtue 
of  Code,  §  .535,  subsec.  1,  the  costs  should  be 
taxed  BKainst  the  estate  in  the  bands  of 
the  trustee,  and  not  against  him  person- 
ally, except  when  the  court  adjudges  that 
the  trustee  has  been  guilty  of  miamanage- 
mentorbad  faith  In  such  action  or  defense. 
Such  is  not  the  case  here,  and  the  Judg- 
ment for  costs  must  be  moJtPed  accord- 
ingly. Let  this  he  certified,  that  the  judg- 
ment may  be  modified  below  in  the  partic- 
ulars indicated. 

Pbb  Curiam.    Modified  and  affirmed. 


Om  N.  C.  88) 

Edwards  et  aJ.  t.  Bowdbn  et  al. 

(Supreme  Court  of  North  CarcUnti.    Nov.  7, 
1890.) 

MOBTOAOBS— Validitt— ComtTi.sioK. 

In  an  action  to  foreclose  a  mortgage  given 
by  a  husband  and  wife  on  the  wife's  property, 
the  wife  testified  that  at  the  time  she  executed  it 
she  was  coudned  to  her  bed  by  sickness ;  that  her 
hnsband  had  threatened  to  abandon  her  and  their 
two  children,  who  were  dependent  upon  him  for 
support,  if  she  did  not  sign  it;  that  one  of  plain- 
tiffs told  her  that  if  she  did  not  execute  the  deed 
he  would  sell  all  her  husband's  chattels,  on  wnich 
they  had  a  mortgage,  and  would  prosecute  and 
put  him  in  jail  for  failing  to  convey  to  them  cer- 
tain lauds  which  he  had  agreed  in  writing  to  con- 
vey in  order  to  get  advances.  Held,  that  while 
node  of  these  facts  were  sufficient  to  constitute 
duress,  yet,  t&ken  together,  they  were  sufficient 
to  make  out  a  defense  of  fraud  and  compulsion. 

Appeal  from  superior  court,  Ureene 
county;  Boykin,  Judge. 

Action  for  the  foreclosure  of  a  mortgage 
deed  executed  by  the  defendants  to  the 
plaintiffs  on  the  feme  defendant's  land. 
The  feme  defendant.  In  her  auswer,  alleged 
that  she  is  a  feme  covert,  and  that  she  is 
the  wife  of  the  other  defendant,  R.  E.  Bow- 
den;  that  her  signature  to  said  mortgage 
was  obtained  by  fraud  and  collusion  of 
the  plaintiffs,  and  the  threats  and  com- 
pulsion of  her  said  hnsband ;  that  her  said 
husband.  R.  E.  Bowden,  told  her  that  if 
she  did  not  sign  said  mortgage  deed  to 
plaintiffs  that  he  would  leave  and  aban- 
don her;  that  at  the  time  she  executed 
saldmoitgage  deed  to  plaintiffs  she  was 
sick  and  confined  to  her  bed  ;  that  the  said 
BettieJ.dId  not  sign  said  mortgage  deed 
willingly  and  voluntarily,  but  was  con- 
strained to  execute  the  same  by  reason  of 
the  threats  and  compulsion  of  her  said  hus- 
band, K.  E.  Bowden,  and  the  fraudulent 
misrepresentation  of  the  plaintiff  Q.  J.  Ed- 
wards. The  defendant  Bettle  J.  Bowden 
testified  that  at  the  time  she  executed  the 
mortgage  deed  sued  on,  and  at  the  time 
when  her  private  examination  was  taken, 
she  was  sick  in  bed;  that  her  husband 
had  threatened  her  that  if  she  did  not  sign 
it  he  would  leave  her;  that  she  bad  two 
children,  and  was  dependent  upon  her 
husband  for  her  and  their  support,  and 
that  she  believed  that  her  husband  would 
execute  his  threat ;  that  one  of  the  plain- 
tiffs told  her  that  if  she  did  not  exe- 
cute such  deed  be  would  sell  all  her  bus- 


band's  chattels,  upon  which  they  had  a 
mortgage,  and  would  prosecute  and  put 
bim  in  jail  for  failing  to  convey  to  them 
certain  real  estate  which  he  had  agreed  in 
writing  to  convey  to  them  in  order  to  get 
advances.  The  plaintiffs'  counsel  con- 
tended that  there  was  not  sufficient  evi- 
dence of  duress  to  avoid  the  deed  as  to  the 
f^me  defendant.  The  court  charged  the 
Jury  "  that  if  they  believed  that  at  .the 
time  the  /feme  defendant  executed  the 
mortgage  deed  sued  on  that  she  was  sick 
in  bed,  and  the  defendant  R.  E.  Bowden, 
her  husband,  bad  threatened  her  that  if 
she  did  not  execute  the  deed  that  he  would 
leave  her;  that  she  had  two  children,  and 
was  dependent  upon  her  husband  for  her 
and  their  support,  and  that  she  believed 
that  her  husband  would  execute  his  threat, 
and  that  ode  of  the  plaintiffs  told  her  that 
If  she  did  not  execute  said' deed  that  he 
would  sell  the  chattels  of  her  husbanil,  up- 
on which  they  had  a  mortgage,  and  prose- 
cute and  put  him  In  jail  for  falling  to  con- 
vey to  them  certain  real  estate  which  he 
had  agreed  In  writing  to  convey  to  them 
In  order  to  get  advances,  and  that  said 
feme  defendant,  being  Induced  by  said 
threats  of  her  husband  and  the  said  plain- 
tiffs, and  on  account  of  her  sickness,  exe- 
cuted said  deed, that  this  would  be  duress, 
and  that  they  should  find  that  she  did  not 
execute  said  deed  willingly  and  would  find 
for  the  defendants. "  To  which  part  of  the 
charge  the  plaintiffs  excepted.  From  a 
judgment  entered  on  verdict  fordefendants 
plaintiffs  appeal. 

W.  C.  Munroe,  for  plaintiffs.  G.  M.LInd- 
sey  Rrx6  F.  A.  Woodard,  fordefendants. 

Shepherd,  J.  "By  duress,  in  its  more 
extended  sense.  Is  meant  that  degree  of  se- 
verity, either  threatened  and  impending, 
or  atually  infilcted,  which  Is  sufhcieut  to 
overcome  the  mind  and  will  of  u  person  of 
ordinary  firmness."  2  Greenl.  Ev.  §  3pi. 
Bacon,  in  his  Abridgment,  (volume  2,  p. 
150,)  referring  to  Lord  Coke,  says  "that  for 
menaces,  in  four  instances,  a  man  may 
avoid  his  own  act:  (1)  For  fear  of  loss  of 
life.  (2)  Of  loss  of  member.  (3)  Of  may- 
hem. (4)  Of  imprisonment."  The  threat 
of  Imprisonment  "may  be  to  the  person  of 
the  party  or  of  the  party's  husband,  wife, 
parent,  or  child,  through  constraint  of 
which  he  in  form  consents  to  what  he 
otherwise  would  not. "  Blsh.  Cont.  §  715. 
Though  several  modem  authorities  have 
been  very  liberal  in  the  application  of  this 
doctrine,  we  think  that  a  wise  public  pol- 
icy requires  that  contractssolemnly  entered 
into  by  deed  should  not  be  avoided  except 
upon  tlie  most  Imperative  demands  of  ne- 
cessity and  justice,  and  we  cannot,  there- 
fore, sanction  the  principle  of  some  of  the 
decisions  that  a  mere  threat  of  unlawful 
imprisonment,  standing  alone,  will  be  suf- 
ficient to  avoid  a  deed.  There  should  be 
some  process  Issued  or  some  steps  taken 
towards  the  execution  of  the  threat,  or 
at  least  some  circumstances  attending  it, 
which  would  produce  a  reasonable  appre- 
hension of  imminent  ari-est  or  imprison- 
ment. In  thecase  of  Ware  V.  Nesbit,94  N. 
C.  664,  the  husband  bad  been  actually 
arrested  and  balled,  and  the  wife  was  pres- 
ent and  "greatly  excited."     Afterwards 
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the  sureties  of  the  husband,  threatened  to 
surrender  him  and''send  him  back  to  jail" 
unlesH  the  debt  was  ccmpromised.  The 
wife  knew  of  this,  and  under  the  Influence 
of  this  threat  executed  the  deed.  No  in- 
structions were  asked,  says  the  court,  to 
the  effect  that  the  evidence  was  insuf- 
ficient to  sustain  the  alleged  duress, 
and  the  ruling  was  based  only  upon 
exceptions  to  the  instructions  given  to 
the  jury.  The  decision  leaves  us  in  some 
some  doubt  whether  the  courtwouldhavp 
held  that  the  evidence  was  suflflclent  had 
the  point  been  properly  presented.  As- 
suming, however,  that  the  testimony  was 
sufficient,  the  case  is  distinguishable  from 
the  present  in  that  the  husband  had  act- 
ually been  arrested,  and  was,  it  seemB,  in 
Imminent  danger  of  a  new  imprisonment 
by  reason  of  his  being  surrendered  by  his 
bail.  This  much  we  have  been  careful  to 
say  In  order  to  exclude  the  Idea  that  we 
think  that  the  simple  threat  of  the  pluin- 
titt  in  this  case  was  in  itself  sufficient  to 
constitute  technical  duress.  Neither  would 
the  threat  to  foreclose  the  mortgage  up- 
on the  husband's  chattel  property  have 
that  effect;  nor  do  we  think  that  the 
threat  of  abandonment  made  by  a  hus- 
band would,  unditr  ordinary  circum- 
stances, amount  to  such  duress.  We  are 
of  tlie  opinion,  however,  that  while  neither 
of  these  grounds  would  in  itself  be  suffi- 
cient to  warrant  a  finding  of  technical  du- 
ress, yet,  when  they  are  taken  together, 
and  In  connection  with  the  Important 
facts  that  the  wife  was  prostrated  by 
sicknens,  and  that  her  privy  examination 
was  taken  at  once,  and  wliiie  she  was  in 
that  condition,  there  was  sufficient  te^ti- 
mooT  to  be  submitted  to  the  jury  In  sup- 
port of  the  allegation  of  fraud  and  com- 
pulsion which  is  set  up  in  the  answer. 
Especially  Is  this  so  when  the  court  made 
the  establishment  of  all  of  these  circum- 
stances necessary  to  an  afllrmative  find- 
ing by  charging  the  Jury  that  "if  she  [the 
defendant]  was  induced  [to  execute  the 
deed]  by  the  said  threats  of  her  husband 
and  the  said  plaintiff,  and  on  account  of 
her  sickness, "  they  should  find  In  her  fa- 
vor. The  argument  here  proceeded  al- 
most entirely  upon  the  ground  of  legal  du- 
ress, but  we  think  that,  taking  ail  of  the- 
alleged  facts  to  be  true,  a  case  would  be 
made  out  which  would  call  for  the  equi- 
table intervention  of  thecourt.  "Inequity 
there  Is  no  rule  defining  infiexibly  what 
kind  or  amount  of  compulsion  shall  be  suf- 
ficient ground  for  avoiding  a  transaction. 
•  •  •  Thequestion  to  be  decided  in  each  ' 
case  Is  whether  the  party  was  a  free  and 
voluntary  agent.  Any  Influence  brought 
to  bear  upon  a  person  entering  into  an 
agreement,  or  consenting  to  a  disposal  of 
property,  which, having  regard  to  theage, 
capacity- of  the  party,  the  nature  of  the 
transaction,  and  all  the  circumstances  of 
the  case,  appears  to  have  been  such  as  to 
preclude  the  exercise  of  free  and  deliberate 
Judgment,  Is  considered  by  courts  of 
equity  to  be  undue  influence,  and  is  a 
ground  for  setting  aside  the  act  procured  by 
its  employment."  Pol.  Cont.524.  "Where 
there  Is  no  coercion,  amounting  to  duress, 
but  a  transaction  is  the  result  of  a  moral, 
social,  or  domestic  force  exerted  upon  a 


party,  controlling  the  free  action  of  his  will, 
and  preventing  any  true  consent,  equity 
may  relieve  against  the  transaction  on  the 
ground  of  undue  influence,  even  though 
there  may  be  no  invalidity  at  law.  In  the 
vast  majority  of  instances  undue  influence 
naturally  has  a  field  to  work  upon  In  the 
condition  or  circumstances  of  the  person 
Influenced  which  render  him  peculiarly  sus- 
ceptible and  yielding, — his  dependent  or 
fiduciary  relation  towards  the  one  ex- 
erting the  influence,  his  mental  or  phys- 
ical weakness,  his  pecuniary  necessities, 
his  ignorance,  lack  of  advice,  and  the 
like."^  Pom.  Eq.  Jur.  §  951.  It  is  true 
that  where  duress  alone  is  relied  upon, 
e'xulty  follows  the  law,  (2  Pom.  Eq.  Jur. 
§  950.)  but  there  is  something  more  in 
this  case.  We  have  a  woman  on  a  bed  of 
sickness,  we  have  the  confidential  relation 
of  husband  and  wife,  and  the  presumed  in- 
fiuence  of  the  husband  over  her.  Pom. 
Eq.  Jur.  §  963;  Bisp.  Eq.  §  237;  Huguenin 
V.  Baseley,  2  White  &  T.  Lead.  C'as.  597, 
notes.  Wehavealsothehusband  threaten- 
ing to  abandon  her  and  their  two  chil- 
dren, who  were  dependent  upon  him  for 
support;  and  this  In  connection  with  the 
threats  of  unlawful  prosecution  and  Im- 
prisonment of  the  husband.  These  com- 
bined circumstances  bring  the  case  within 
the  principle  stated  by  Pollock  and  Pom- 
•eroy,8upra,undalsoby2Greenlpaf  on  Evi- 
dence, supra.  Who  says  that  fiu-ts  which 
in  themselves  do  not  amount  to  technical 
duress  are"admi88ible  in  evidence  to  make 
out  a  defense  of  fraud  and  extortion  In 
obtaining  the  instrument."  It  Is  upon 
this  ground  that  we  rest  our  decision 
Affirmed. 


007  N.  C.  9M)- 

Statk  v.  Scoqoins  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  8, 
1890.) 

INTOXICATINO  LlQCORS— SaLK  TO  MiN'OKS. 

1.  On  an  indictment  under  Code  N.  C.  i  1077, 
for  selling  lQtoxicatii\g  liquor  to  a  minor,  the 
only  testimony  was  that  of  the  minor  testifying 
on  behalf  of  the  state.  He  testified  that  he  was 
a  minor.  That  be  had  never  bought  liquor  from 
either  of  defendants  directly,  but  that  when  be 
wanted  a  drink  he  would  give  the  mo|ii'y  to  an 
adult  outside.  They  would  then  go  in.togetlier. 
The  adult  would  order  drinks  for  two.  Defend- 
ants would  put  up  two  glasses  and  the  liquor. 
Witness  and  the  adult' would  pour  out  their 
drinks,  and  after  they  were  taken  the  adult  would 
pay  for  them.  That  he  bad  done  this  two  or 
three  times  a  week  for  two  years.  That  defend- 
ants knew  nothing  about  bis  giving  the  money  to 
the  adult.  Witness'  appearance  clearly  showed 
that  he  was  a  miuor.  Held  that,  there'  buiug  a 
presumption  that  defendants  knew  the  minor's 
age,  the  court  was  warranted  in  i-barging  that  it 
the  evidence  was  true  defendants  ^^ere  guilty. 

2.  An  indictment  for  selling  liuuor  to  a 
minor  will  lie  against  two  partners,  where  one, 
in  the  presence  of  the  other,  or  a  clerk,  in  the 
presence  of  and  with  the  consent  of  both,  makes 
a  sale  to  a  minor. 

This  was  an  Indictment,  under  section 
1077  of  the  Code,  for  selling  liquor  to  a  mi- 
nor, tried  at  the  June  term,  1«9(),  of  the 
superior  court  of  Dnrhatn  county,  before 
WoMACK,  J.  The  defendant  ai»pealed.  Al- 
bert Rigsbee,  witness  for  the  state,  testi- 
fied: "1  am  eighteen  years  old,  and  un- 
married.   The  defendants  sold  spiiituous 
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liquors  at  retail  In  the  town  of  Durham. 
I  never  bought  liquor  from  either  of  them 
directly.  When  1  wanted  a  driuk  I  would 
ask  some  person  of  full  age  if  he  wanted  a 
drink,  and  would  give  him  the  money  out- 
side of  the  bar,  and  we  would  go  in  to- 
gether. He  would  call  tor  the  liquor.  The 
defendants  would  set  up  two  glasses.  We 
would  pour  out  our  liquor,  and  drink,  and 
be  (the  grown  person)  would  pay  for  it, 
I  couldn't  say  how  often  I  have  done  that 
In  two  years,  but  some  two  or  three  times 
a  week.  Both  defendants  would  set  up 
the  liquor.  I  would  give  the  money  out 
of  doors,  and  the  defendants  would 
know  nothing  about  it."  The  witness' 
appearance  clearly  indicated  that  he  was 
a  minor.  The  state  rested  its  case,  and 
the  defendants  introduced  no  evidence. 
The  solicitor  asked  his  honor  to  instruct 
the  jury  that  if  they  believed  the  evidence 
the  defendants  were  guilty.  The  defend- 
ants demurred  to  the  evidence,  for  that  it 
did  not  show  that  both  parties  partici- 
pated in  any  one  sale.  His  honor  over- 
ruled the  defendants'  demurrer  to  the  evi- 
dence, to  which  the  defendants  excepted. 
His  honor  charged  the  Jury  that  if  they 
were  fully  satisfied  that  the  evidence  woa 
true,  then  the  defendants  were  guilty:  to 
which  cliarge  defendants  excepted.  Ver- 
dict of  guilty.  Sentence  pronounced  to 
pay  a  fine  of  920  each,  and  costs.  Appeal 
by  defendants.  Errors  assigned  for  failure 
of  his  honor  to  sustain  the  demurrer  and 
the  charge  as  given. 

The  A  ttorney  General,  for  the  State.  J. 
S.  Manniag  and  R.  B.  Boone,  for  defend- 
ants. 

Avery,  J.,  {after  stating  tbe  facta  as 
above.)  The  witness  RigsUee  was  only  18 
years  old.  and,  in  tbe  conduct  of  their  bus- 
iness, all  dealers  in  spirituous  liquors  are 
presumed  to  act  with  a  knowledge  of  that 
fact.  He  had  repeatedly,  within  two 
years  before  the  finding  of  the  indictment, 
gone  into  the  room  where  the  defendants, 
as  partners,  retailed*  spirituous  liquors, 
after  giving  to  some  adult,  who  accom- 
panied him  to  the  bar,  the  money  to  pay 
for  two  drinks,  and  had  seen  the  defend- 
ants set  out  two  glasses  in  response  to  a 
call  by  bis  companion  for  drinks  for  both, 
and,  after  the  drinks  were  taken  by  both, 
bad  seen  the  defendants  receive  payment 
for  theui  from  the  person  to  whom  the 
witness  had  furnished  the  money  on  the 
outside,  but  never  in  the  presence  of  either 
of  the  defendants.  This  Is  not  one  of  those 
cases  in  which  the  Jury  must  find  whether 
there  was  an  actual  intent  on  the  part  of 
the  defendants  to  evade  the  statute.  The 
law  presumes  that  they  Intended  the  nat- 
ural consequences  of  their  own  act,  and  It 
they  sold  in  violation  of  the  express  terms 
of  the  statute  they  were  guilty  Ipso  facto, 
whatever  might  have  been  their  actual 
purpose.  State  v.  McBrayer,  98  N.  C. 
619,  2  S.  E.  Rep.  765;  State  v.  Lawrence, 
97  N.  C.  492,  2  S.  E.  Rep.  367.  Tbe  law 
raises 41  presumption  that  tbe  defendants 
knew  that  Rigsbee  was  under  21  years  old, 
and  thei-e  is  no  evidence  to  rebut  it.  but, 
on  the  contrary,  the  testimony  as  to  bis 
youthful  appearance  strengthens  the  arti- 
ficial force  given  to  tbe  bare  proof  of  bis 


age.  When,  therefore,  they  saw  Rigsbee 
come  into  thdr  bar-room  time  and  again, 
and  repeatedly  placed  glasses  upon  tbe 
counter  at  tbe  request  of  his  adult  com- 
panion, but  for  the  use  of  both.  It  was  an 
attempted  evasion  of  the  law  so  palpable 
that  the  court  was  warranted  in  passing 
upon  their  guilt  upon  demurrer  to  tbe  tes- 
timony, and  instructing  thejnry  to  return 
a  verdict  accordingly.  The  dealers,  in  this 
instance,  delivered  tbe  spirituous  liquors 
directly  to  a  boy,  known  by  them  to  be 
under  21  years  of  age,  by  handing  bim  a 
bottle  and  glass.  If  it  is  not  a  sale,  it  is, 
within  the  meaning  of  the  statute,  giving 
the  spirituous  liquors  to  the  minor,  though 
another  may  have  paid  for  it.  The  evil 
intended  to  be  remedied  was  the  demoral- 
isation of  young  persons  by  furnishing  to 
them  intoxicating  drinks,  and  leading 
tbem  into  ruinous  habits,  even  with  tbe 
permission  of  a  parent.  State  v.  Law- 
rence, supra.  The  demurrer  was  upon  the 
ground  that  there  was  no  testimony  suffi- 
cient to  show  a  sale  by  both  defendants 
on  any  particular  occasion.  The  judge 
instructed  the  jury  that  If  they  believed 
tbe  evidence  both  were  guilty.  In  misde- 
meanors there  are  no  accessories,  but  al] 
are  either  principals  or  not  guilty  at  all. 
Where  one  partner  is  present,  and  sees  the 
other  partner  sell  to  a  boy  under  21  years 
old,  or  either  or  both  permit  a  clerk  to  do 
tlie  same  thing  in  their  presence,  an  indict- 
ment will  lie  against  both  or  either,  who 
may  be  present,  juat  as  though  be  bad  act- 
ually delivered  the  drinks.  State  v.  Cas- 
well, 2  Humph.  399;  2  Whart.  Crim.  Law, 
§  2458.  There  is  no  error.  Judgment  af- 
firmed. 


am  N.  0. 171) 
LsoNARn  V.  Leonard. 

{Supreme  Court  of  North  CaroUna,    Nov.  7, 

1890.) 

&.DUI.TBBT  OF  WlVB— FOBPEITUBS  OF  YKAB'B 

Pkovisions. 
When  the  wife  commita  adultery,  and  is 
not  living  with  her  tiusband  at  the  time  of  his 
death,  she  is  barred  of  the  right  to  "year's  pro- 
visions."   Code,  S2116. 
(SyUalyus  by  the  Court.) 

Appeal  from  superior  court,  GuiUord 
county ;  Btnuu,  Judge. 

Action  by  Salome  Leonard  against 
Samuel  H.  Leonard,  as  executor,  etc. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals. 

J.  H.  Dillard  and  James  E.  Boyd,  for 
plaintiff.  John  W.  Orabam  and  L.  M. 
Scott,  for  defendant. 

Clark,  J.  This  was  a  proceeding  by  tbe 
plaintiff,  claiming  to  be  the  widow  of 
James  Leonard,  against  the  executor,  to 
require  him  to  give  bond  and  to  allot  to 
ber  a  year's  provisions,  alleging  that  be 
bad  refused  to  do  so  upon  her  application. 
The  jury,  in  response  to  Issues  submitted, 
found  that  the  plaintiff  committed  adul- 
tery prior  to  1868,  and  bad  not  since  lived 
with  ber  husband,  and  was  not  living 
with  bim  at  his  death.  It  is  unnecessary 
to  comiider  the  other  exceptions,  as  upon 
the  issues  found  we  think  Judgment 
should  have  been  entered  for  tbe  defend- 
ant.   Code,  g  2116,  provides:  "It  any  mar- 
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ried  woman  shall  commit  adultery,  and 
Bball  nut  be  IIvIdk  with  ber  husband  at 
bis  death,  she  shall  thereby  lose  all  right 
to  a  year's  provision,  and  to  a  distribu- 
tive share  from  the  personal  property  of 
her  husband,  and  such  adultery  may  be 
pleaded  in  bar  of  any  action  or  procetsdins 
for  the  recovery  of  such  rights  and  estates. " 
Formerly  the  adultery  of  the  wife,  and  liv- 
ing separate  from  her  husband  at  the  time 
of  bis  death,  oosted  the  woman  of  her 
dower,  (St.  18  Edw.  I. ;  Walters  v.  Jor- 
dan. 13  Ired.  361,)  but  did  notdeprlveher  of 
her  year's  provision  and, distributive  share 
of  tbe  estate,  ( Walters  v.  Jordan,  12  Ired. 
170.)  In  Acts  1871-72.  c.  193,  §  44, it  was  en- 
acted that  if  any  married  woman  shall 
elope  with  an  adulterer,  she  shall  thereby 
lose  all  right  to  dower,  year's  provision, 
and  dibtribative  share.  In  Cook  v.  Sex- 
ton, 79  N.  C.  305,  this  act  was  construed  by 
the  court,  which  held  It  to  be  entirely  pro- 
spectl  ve.  and  not  applicable  w hen  the  elope- 
ment had  taken  place  prior  to  the  passage 
of  the  act,  but  also  held  that  the  legisla- 
ture might,  by  the  use  of  appropriate 
words,  have  taken  away  the  Inchoate 
right  to  dower  and  year's  provisions,  etc. 
The  Code  of  1883  does  not  re^nact  the  act 
of  1871-72,  above  cited,  but  in  section  2116 
it  uses  In  regard  to  year's  provision  and 
distributive  share  the  language  veffta- 
tim  uspd  in  section  2102  in  regard  to  for- 
feiture of  dower.  The  forfeiture  by  these 
sections  takes  ellect,  not  when  the  wife 
shall  commit  adultery,  but  when  she  does 
80,  and  " shall  jiot  be  living  with  her  hus- 
band at  his  death."  It  leaves  open  to  her 
tbe  door  of  condonation  and  pardon,  and 
It  Btamls  open,  and  the  forfeiture  is  nOt 
complete  till  the  death  of  the  husband 
without  the  reconciliation  and  return  of 
the  wife.  Here  the  act  was  passed  in  1883. 
The  death  of  the  husband  took  place  in 
18R7.  If  tbe  words  should  be  taken  as 
pnmpective,  still  the  forfeiture  was  in- 
earred  and  completed  many  years  subse- 
quent to  the  adoption  of  the  statute.  In 
Its  wording  it  essentially  differs  from  the 
act  construed  in  Cook  v.  Sexton,  and  that 
decision  has  no  application. 


Per  Cobiam.    Error. 
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taupreme  Cawrt  of  North  Carolima.     Oct.  U, 

1890.) 

TsrsTS — Suit  to  Establish — Eviosnob. 
In  an  eqnt^  action  to  have  defendant  de- 
clared a  trustee  for  plalntlif's  benefit  in  respect 
to  certain  land  conveyed  by  plaintlfl  to  one  P., 
and  devised  by  the  latter  to  defendant,  the  evi- 
dence relied  on  to  support  the  alleged  imst  con- 
sisted of  two  unsealed  paper  writings,  one  signed 
by  P.,  and  the  other  by  defendant,  declaring  that 
the  snbscrlbers  held  tne  land  In  trust  for  plain- 
tiS,  and  were  willing  to  execute  title  to  him. 
°  These  writings  were  made  after  conveyance  to  P., 
and  were  entirely  voluntary,  field,  that  they 
were  not  in  themselves  sufficient  to  create  a  valid 
tmst,  and  tliat,  as  plaintilf  would  therefore  be 
compelled  to  resort  to  jthe  original  transaction  to 
make  out  his  case,  it  was  error  to  exclude  testi- 
■tony  offered  by  defendant  to  show  that  the  con- 
veyance to  P.  was  intended  to  defraud  the  cred- 
ftors  of  plaintUt. 

Appeal   from    superior  court,   Halifax 
county;  Botkim.  Judge. 


Action  by  Fannie  H.  Pittman,  as  taeli 
ol  John  B.  Pittman,  deceased,  against 
P.  Eliza  Plttmau,  to  i-ecover  land  con- 
veyed by  plaintiff's  anceutur  to  defend- 
ant's devisor.  There  were  verdict  and 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

R.  O.  Burton,  Jr.,  lor  appellant.  T.  N. 
Hill  and  W.  H.  Day,  tor  appellee. 

Shepherd,  J.  Tbe  plaintiff  seeks  the 
equitable  aid  of  the  court  for  the  purpose 
of  having  tbe  defendant  declared  trustee 
for  her  benefit  in  respect  to  a  certain  tract 
of  land  of  which  the  defendant  is  legally 
seised  in  fee.  It  appears  that  on  the  17tb 
of  October,  1871,  the  plaintiff,  upon  the  ap- 
parent consideration  of  ^.500,  conveyed  the 
land  In  question  to  R.  W.  Pittman,  who 
devised  it  to  tbe  defendant  in  this  action. 
It  is  alleged  by  the  defendant  that  the 
conveyance  to  her  devisor  was  made  for 
the  purpose  of  defrauding  the  creditors  of 
the  plaintiff,  and  that,  as  the  plaintiff  doeti 
not  "come  into  equity  with  clean  hands," 
she  is  entitled  to  no  relief.  Turner  v. 
Eford,  6  Jones,  Eq.  106;  Jackson  v.  Mar- 
shall, 1  Murph.  323;  Vick  v.  Flowers,  Id. 
321 ;  York  v.  Merritt,  77  N.  C.  213.  Testi- 
mony was  offered  tending  to  establish  this 
defense,  but,  upon  objection,  it  was  ex- 
cluded by  the  court,  and  tbe  defendant 
excepted. 

The  evidence  in  support  of  the  alleged 
trust  consists  of  two  unsealed  paper  writ- 
ings.  one  signed  by  R.  W.  Pittman,  tbe 
grantee  of  the  plaintiff,  and  the  other  by 
the  defendant,  his  devisee.  These  writ- 
lugs  dei-lare  that  the  subscribers  hold  the 
land  in  trust  for  tbe  plaintiff,  and  that 
they  are  willing  to  execute  title  to  her. 
The  writings  were  made  subsequently  to 
tbe  transfer  of  the  legal  title,  and  appear 
to  be  entirely  voluntary.  We  suppose 
that  his  honor  excluded  the  testimony 
offered  by  the  defendant  upon  the  ground 
that  the  writings  upon  their  face  entitled 
the  plaintiff  to  the  relief  demanded,  and 
that,  as  she  was  not  compelled  to  resort 
to  the  original  transaction— that  is,  the 
transfer  of  the  legal  title— in  order  to  make 
out  her  case,  the  testimony  as  to  the  al- 
leged IIIeKal  purpose  was  irrelevant.  State 
T.  Severs,  86  N.  C,  688.  We  can  conceive  of* 
no  other  theory  upon  which  the  testimony 
was  rejected ;  for,  if  the  writings,  by  any 
reasonable  construction,  relate  to  the 
trausfer  of  the  legal  title,  the  testimony 
would  have  been  plainly  admissible,  as  the 
plaintiff  would  necessarily  be  establishing 
hertrust  through  a  transaction  which  the 
defendant  offers  to  show  Is  tainted  with 
fraud,  and  this  it  is  well  settled  she  cannot 
do.  See  Turner  v.  Eford,  and  the  other 
cases  cited,  supra.    ,  ^  ^.   ^  ^v.  ^  a.x. 

Assuming,  then,  with  bis  honor,  that  the 
writings  contained  no  evidence  of  a  decla- 
ration of  trust  contemporaneous  with  the 
transmission  of  the  legal  title,  or  of  any 
other  antecedent  obligation,  we  are  con- 
fronted with  the  Interesting  question 
whether  the  legal  owner  of  land  can  be 
divested  of  bis  property  by  a  simple  volun- 
tary parol  declaration  that  he  holds  it  in 
trust  for  another.  The  seventh  section  ol 
the  statute  of  29  Chas.  II.,  requiring  "all 
declarations  or  creations  of  trusts  or  ton- 
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fldences  of  any  lands,  tenements,  or  here- 
ditaments sliall  'je  manifested  and  proved 
by  some  writing  signed  by  the  party,  "etc., 
has  been  very  generally  adopted  in  the 
TTnited  States,  and  the  doctrine  of  the  dec- 
laration of  express  trusts,  as  laid  down 
by  the  vaiious  text-writers,  is  based  al- 
most entirely  upon  decisions  of  the  courts 
since  the  enactment  of  the  said  statute. 
.%B  the  above  provts'ion  is  not  embraced  in 
our  statute  of  frauds.  It,  therefore,  be- 
comes necessary  that  we  should  inquire 
Into  the  manner  in  which  express  volun- 
tary trusts  in  land  could  be  created  at 
common  law.  Foy  v.  Foy,2Hayw.  (N.  C.) 
131.  Doubts  were  at  one  time  entertained 
whel  her  trusts  could  be  created  by  parol, 
but  it  is  well  established  that  this  could  be 
done  at  common  law,  both  as  to  real  and 
personal  proi>erty.  "A  trust  in  realty, 
like  a  use,  was  in  technical  language'  a ver- 
able,'  that  is,  could  be  created  by  word  of 
mouth.  The  better  opinion  is,  however, 
that  this  <8  only  true  uf  thpse  cases  in 
which  the  legal  estate  could  be  created  by 
feoffment,  where  of  coui-se  no  writing  was 
necessary.  But,  where  a  deed  was  req- 
uisite for  the  conveyance  of  the  legal  es- 
tate, as  in  covenant,  to  stand  seised  to 
uses,  these  uses  and  trusts  were  not  aver- 
able,  but  could  be  treated  only  in  the  same 
manner  as  legal  estates.  Bisp.  Eq.  95; 
Hill.  Trustees,  86;  Gilb.  Uses,  270.  Trusts 
and  uses  were  raised  in  the  same  manner; 
and,  if  a  feoffmpnt  was  mode  without  con- 
sideration, a  use  resulted  to  the  feoffer,  un- 
less the  use  or  trust  was  declared  at  the 
time  of  the  conveyance.  Now,  it  must  be 
observed  that  no  consideration  was  nec- 
essary to  a  feoffment.  The  conveyance  it- 
self raised  the  use,  and  separated  it  from 
the  legal  estate.  The  use  so  raised  would, 
however,  as  we  have  said,  in  the  absfince 
of  a  consideration,  result  to  the  feoffer  un- 
less declared  at  the  time  of  the  feoffment, 
and  this  declaration  might  be  voluntarily 
made  by  parol,  eitherin  favor  of  the  feoffee 
or  of  a  third  person.  But  there  was  a 
great .  difference  in  this  respect  between  a 
conveyance  which  operated  by  transmut- 
ing the  possession  and  the  covenant  to 
stand  seised,  which  had  no  operation  but 
by  the  creation  of  a  new  use;  and  as  this 
*  use  was  raised  by  equity,  and  equity  never 
acts  without  a  consideration,  a  consider- 
ation was  always  necessary  to  the  trans- 
fer of  the  interest  by  this  conveyance, 
whereas,  In  the  case  of  a  feoffment  or 
fine,  the  use  arises  upon  the  conveyance 
itself.  •  •  •  It  seems,  therefore,  that  at 
common  law  only  the  solemn  conveyance, 
by  livery  or  record,  could  raise  the  use  by 
its  own  virtue,  and  dispense  with  the  deed 
tor  declaring  It,  as  well  as  the  considera- 
tion for  raising  it."  Roberts,  Frauds,  92. 
It  appears  then  that  at  common  law  no 
use  or  trust  could  be  raised  in  lands  with- 
out a  consideration,  except  in  the  single 
instance  of  a  conveyance  operating  by 
transmutation  of  possession,  the  char- 
acter of  the  conveyance  alone  being  sufH- 
cient  to  raise  the  use,  and  to  dispense  with 
the  necessity  for  a  consideration.  This 
view  is  distinctly  approved  in  Wood  v. 
Cherry,  73  N.  C.  110,  where  it  is  said  by 
Pearson.  C.  J.,  that  "a  trust  can  only  be 
created  in  oneof  fourmodes :   (1)  By  trans- 


mission of  the  legal  estate,  when  a  simple 
declaration  will  raise  the  use  or  trust. 
(2)  A  contract  based  upon  valuable  con- 
sideration to  stand  seised  to  the  use  or  In 
trust  for  another.  (3)  A  covenant  to 
stand  seised  to  the  use  of  or  in  trust  for 
another,  upon  good  consideration.  (4) 
When  the  court,  by  its  decree,  converts  a 
party  Into  a  trustee,  on  the  ground  of 
fraud. "  See,  also,  Frey  v.  Ramsour,  66  N. 
C.  466;  Shields  v.  Whitnker.  82  N.  C.  516; 
Malone,  Real  Prop.  Tr.  487. 

Counsel  for  the  plaintiff  called  our  at- 
tentitm  to  passages  to  be  found  In  2  Pom. 
Eq.  Jur.  §§  996, 997, 1  Lewin,  Trusts, 68,  and 
other  works  to  the  effect  (as  stated  In 
Bisp.  Eq.  102)  that,  where  a  settler  is 
possessed  of  the  legal  title  to  the  subject- 
matter  of  the  settlement,  he  may  create  a 
valid  trust  thereof,  cither  by  a  declaration 
that  he  holds  the  property  In  trust  or  by 
a  transfer  of  the  legal  title  to  the  property 
to  a  third  party  upon  certain  trusts;  In 
other  words,  he  may  constitute  either 
himself  or  another  person  the  trustee.  If 
he  makes  himself  the  trustee,  no  transfer 
of  the  subject-matter  is  necessary.  Wo 
have  examined  with  much  care  the  cases 
cited  in  sujiport  of  this  very  general 
proposition,  and  especially  those  collected 
in  the  English  and  American  ncites  to 
Ellison  V.  Ellison,  1  White  &  T.  Lead.  Gas. 
pt.  1,  p.  291,  the  leading  case  upon  voluntary 
trusts.  As  far  as  our  researches  have  ex- 
tended, we  can  find  no  decision  which  au- 
thorizes the  application  of  the  principle 
stated  to  a  case  like  ours.  The  cases  are 
somewhat  conflicting,  and  chiefly  concern 
the  voluntary  disposition  of  choses  in  ac- 
tion and  equitable  interests  in  land. 
These  being  in  England,  and  many  of  the 
states,  Incopable  of  transfer  at  law,  and  eq- 
uity requiring  a  consideration,  it  followed 
that  no  gift  could  be  made  of  them  as  in 
the  case  of  things  passing  by  delivery  or 
otherlegnl  methods  of  transfer.  Toobvlate 
this  dIfliLUlty.it  was  held  that,  if  the  own- 
er declared  himself  a  trustee  in  respect  to 
such  property,  equity  would  give  to  such 
declaration  the  same  effect  as  the  law 
would  give  to  a  gift  of  property  susceptible 
of  and  iierfected  by  a  legal  assignment.  The 
doctrine,  it  seems,  was  extendetl  to  cases 
where  the  owner  had  the  right  to  make  a 
legal  transfer  of  the  property,  and  the  de- 
cisions disclose  .many  refined  distinctions, 
and  much  conflict  of  judicial  opinion, 
leaving  us  without  any  very  clear  and 
well-defined  principles  upon  which  the 
doctrine,  as  thus  extended,  is  to  be  admin- 
istered. We  think,  however,  that  it  was 
not  intended  to  apply  where  the  law  re- 
quires, as  In  the  case  of  land,  a  certain 
method  of  transfer;  and  this  view  Is  well 
sustained  by  Judge  Hare,  in  Bond  v. 
Bunting,  78  Pa.  St.  210.  "It  was  estab- 
lished," he  says,  "at  an  early  period  that ' 
the  transfer  of  the  legal  title  in  trust  for 
a  third  person  would  vest  the  beneficial 
interest  In  the  latter.  Such  was  the  origin 
of  uses,  and  subsequently  of  trusts.  A 
declaration  of  trusts,  under  the  circum- 
stances, substantiates  the  existence  of  a 
duty  which  would  be  obligatory.  Inde- 
pendently of  the  declaration;  but  It  does 
not  follow  that  an  admission  can  give 
rise  to  a  fiduciary  obligation  where  nona 
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exists.  'The  ordinary  power  of  a  chan- 
cellor,* said  Gibson,  C.  J.,  in  Bead  v.  Rob- 
inson.6  Watts  &  S.  329, 'extends  no  further 
than  ttaeexecDtion  of  a  trust  sufficiently 
framed  to  put  the  title  out  of  the  grantor, 
or  to  the  execution  of  an  aj^reement  for  a 
trust  founded  on  a  valuable  considera- 
tion :'  and  the  language  of  the  same  judge 
in  Morrison  v.  Belrer,  2  Watts  &  S.  8G, 
shows  that  be  regarded  a  declaration  of 
trust  as  inoperative,  where  it  did  not  rest 
on  an  antecedent  obligation.  In  this  un- 
certainty, we  may  revert  to  principles. 
A  declaration  of  trust  by  the  owner  of 
property  in  favor  of  a  volunteer  has  no 
peculiar  efficacy.  It  Is  simply  a  gift,  which 
derives  its  force  from  the  will  of  the  donor. 
As  applied  to  land,  it  is  consequently  Inval- 
id If  not  underseal,  and,  perhaps, even  then 
unless  the  estate  lies  in  grant.  Where  the 
law  prescribes  the  mode  of  conveyance, 
it  must  be  followed.  When,  however, 
there  are  no  legal  means  of  transfer,  any 
words  expressing  an  intention  to  confer  a 
present  interest  may  be  effectual  in  equi- 
ty. "  This  reasoning  is  supported  by  Sir 
John  Bomh.ly,  M.  R.,in  Bentley  v.  Macl<ay, 
15  Beav.  12,  who  says  that,  in  all  cases 
where  the  legal  owner  Intends  voluntarily 
to  part  with  the  property  In  favor  of  oth- 
er persons,  thecoiirtrequlreseverything  to 
be  done  which  is  requisite  to  make  the 
legal  transfer  complete.  See,  also,  2  Pom. 
Eq.  Jur.  §  y9S,  and  notes. 

In  Thompson  v.  Branch,  Meigs,  390,  we 
have  a  case  directly  in  point.  It  Is  there 
decided  that  "an  unsealed  written  ac- 
knowledgment or  memorandum  by  a 
party  clothed  with  the  legal  title  to  land 
that  another  is  interested  in  it  a  certain 
number  of  acrtS,  will  not  raise  a  trust  to 
convey  the  quantity  speciOed  without 
proof  of  a  consideration  paid  to  the  par- 
ty making  the  acknowledgment  or  mem- 
orandum." The  court  said:  "We  cannot 
recogn'ze  the  principle  contended  for.  The 
legal  title  was  in  Joseph  Branch.  If  he  Is 
forced  to  part  with  that  legal  tltle,ltmust 
be  npon  the  ground  that  he  holds  it  in 
trust  for  Jojin  Branch.  But  how  can  a 
trust  be  raised  without  a  consideration?" 
In  view  of  the  above  reason  and  author- 
ity, we  are  of  the  opinion  that  the  writ- 
ings relied  npon  by  the  plaintiff  are  not  in 
themselves  sufficient  to  entitle  her  to  re- 
lief, and  that,  inasmuch  as  she  must,ln  the 
absence  of  a  consideration,  connect  the 
declaration  with  the  transmission  of  the 
legal  title,  the  testimony  tending  to  show 
the  fraudulent  purpose  of  the  conveyance 
was  erroneously  rejected.  It  may  be  that 
the  greater  security  afforded  by  the  sev- 
enth section  of  the  statute  referred  to  has 
encouraged  some  departure  from  the  an- 
cient rules  of  the  common  law  upon  the 
subject  under  consideration;  but  in  North 
Carolina,  where  we  have  no  such  statuto- 
ry protection,  and  where  express  trusts  in 
land  may  still  be  declared  by  parol,  very 
grave  considerations  of  public  policy  for- 
bid any  relaxation  of  the  rules  of  the  com- 
mon law  in  this  respect.  To  declare  a 
trust  in  thlRcase  would  contravene  sever- 
al other  principles  which  have  been  firmly 
established  by  this  court,  one  of  which  is 
that  no  parol  trust  can  be  proved  by  sub- 
seqnent    declarations    alone.     Smiley    v. 


Pearce,  98  N.  C.  185.  8  S.  E.  Rep.  631 .  Again, 
this  court  has  decided  that,  in  the  absence 
of  legislation,  no  peculiar  efficacy  Is  to  be 
given  to  a  parol  declaration  simply  because 
it  happens  to  be  in  writing,  and  that  upon 
principle  it  is  of  no  higher  dignity  than  one 
which  is  purely  oral.  Williftms  v.  Hodges, 
95  N.  C.  32.  No  w,  if  this  be  so,  and  we  hold 
that  these  declarations  are  sutticient.  It 
will  be  difficult  to  escape,  what  would 
seem  to  be  the  logical  conclusion,  that  a. 
voluntary  trust  may  be  declared  by  a  sim- 
ple oral  declaration,  unaccompanied  by 
the  transfer  of  the  legal  title.  We  are  not 
prepared  to  adopt  a  principle  which  must 
necessarily  result  in  a  serious  impairment 
of  the  stability  of  titles  to  land  In  this 
state,  and  we  are  deeply  impressed  with 
the  conviction"  that  the  only  "sure  and 
safe  way"  is  to  adhere  strictly  to  the  prin- 
ciples of  the  common  law  In  reference  to 
this  important  subject.  There  must  be  a 
new  trial. 

(107  N.  C.  411) 

Lassiter  v.  Cpohurch  et  al. 

{Supreme  Court  of  North  Carolina.    Oct.  87, 
1890.) 

EXXCUTOR3  i.f(t>  ADHnnSTRl.TORS— SAI.B  OF  LANDS 
— RErERENCE. 

1.  A  written  agruement  by  an  administrator, 
and  one  who  has  a  claim  against  his  intestate's 
estate,  to  refer  such  claim,  and  the  award  there- 
on, made  under  Code  N.  C.  %  1420,  which  author- 
izes such  a  reference,  and  provides  that  the 
agreement  to  refer  and  the  award  shall  be  filed 
in  tho  office  where  the  letters  of  administraUon 
were  granted,  is  admissible  to  prove  the  intes- 
tate's indebtedness,  in  a  proceeding  by  the  ad- 
ministrator to  sell  land  to  pay  debts. 

2.  Section  1426  provides  that  the  proceedings 
of  the  referees  shall  be  the  same  as  if  the  refer- 
ence had  been  ordered  in  an  action,  and  that 
their  award  "shall  be  a  lawful  voucher"  to  the 
administrator.  Code,  S  422,  provides  that  the  re- 
port of  referees  in  a  reference  ordered  by  the 
court  "shall  stand  as  tho  decision  of  the  court. " 
Held,  that  an  award  In  a  reference  under  section 
1426  was  conclusive  as  to  the  debt  against  the  in- 
testate's estate,  unless  impeached  for  fraud  or 
collusion. 

This  was  a  special  proceeding,  com- 
menced l)efore  the  clerk  of  the  s\iperlor 
court  of  Wake  county,  against  the  defend 
ants,  heirs  at  law  of  George  Fuller,  de- 
ceased, to  sell  land  to  make  assets  to  pay 
debts,  and  brought  up,  on  Issues  of  fact 
joined,  and  tried  before  .\rmkikld,  J.,  and 
a  jury  at  the  October  term,  18s9,  of  Wake 
superior  court.  The  plaintiff  alleged  the 
existence  of  a  debt  due  from  his  Intestate 
to  Mary  Barbee,  the  want  of  personal  as- 
sets, and  the  necessity  for  the  sale  of  land' 
to  make  assets,  to  pay,  etc.  Some  of  the 
defendants  answered  admitting  the  alle- 
gations of  the  complaint,  and  the  defend- 
ants Samuel  Upchurch  and  Peter  Olive 
answered  denying  the  allegations,  and  the 
following  Issues  were  joined  and  submit- 
ted: "(I)  Dldthedecedentowethedebtal- 
leged  to  Mary  Barbee?  (2)  Were  there 
personal  assets  which  the  administrator 
received,  or  ought  to  have  received,  appll- 
cabletosalddebt,  and  if  so  what  amount?" 
To  prove  the  alleged  indebtedness  of  the 
intestate,  the  plaintiff  put  in  evidence  an 
agreement  in  writing  with  the  claimant 
to  refer  the  matter  incontroversy'to  three 
referees,  in  accordance  with  the  provisions 
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of  section  1426  of  tbe  Code,  and  also  the 
award  of  the  referees.  This  evidence  was 
objected  to  by  the  defendants.  The  objec- 
tion was  overruled,  and  the  defendants  ex- 
cepted. The  plaintiff  then  testified,  In  sub- 
stance, that  no  personal  estate  of  the  in- 
testate came  into  his  hands,  except  what 
was  laid  off  to  the  widow  of  the  intestate 
as  her  year's  support,  and  that  there  was 
not  a  sofflclency  of  personal  property  for 
her  year's  support,  but  a  large  deficiency 
.  as  appeared  by  the  record.  "  The  defend- 
ants then  offered  evidence  tending  to  show 
that  the  debt  allowed  by  the  referees 
against  the  plaintiff  as  administrator, 
was  in  fact  not  a  valid  debt  against  the 
estate  of  his  Intestate.  The  plaintiff  ob- 
jected, and  tbe  court  held  that,  unless  the 
defendant  had  some  evidence  tending  to 
show  fraud  or  collusion  between  the  plain- 
tiff and  the  referees,  or  some  frand  on  tbe 
part  of  the  plaintiff  in  regard  to  the  debt, 
this  evidence  would  be  incompetent;  and, 
the  defendants  admitting  that  they  had 
no  such  evidence,  the  court  excluded  the 
evidence,  and  defendants  excepted.  Under 
the  direction  of  the  court,  there  was  a  ver- 
dict for  the  plaintiff. "  There  was  a  judg- 
ment for  the  plaintiff,  and  defendants  ap- 
pealed. 

W.  J.  Peele,  for  appellants.  R.  W.  York, 
tor  appellee. 

Davis,  J.,  {after  atatlajf  tbe  tkcts  as 
above.)  Two  questions  are  presented  by 
tbe  record  for  the  consideration  of  this 
court:  (1)  Was  the  agreement  to  refer, 
under  section  1426  of  the  Code,  with  tbe 
award  of  the  referees,  competent  evidence 
to  prove  the  indebtedness  of  the  intestate? 
and  (2)  in  absence  of  fraud  or  colluHion, 
could  the  defendants,  admitting  thatthere 
was  no  fraud  or  collusion,  show  that  the 
debt  allowed  by  the  award  of  the  refereps 
against  tbe  plaintiff  administrator  was 
In  tact  not  a  valid  debt  against  the  estate 
of  his  intestate? 

The  Code  (section  1426)  authorizes  the 
administrator  to  agree,  in  writing,  with 
one  who  has  a  claim  against  the  estate  of 
bis  intestate  "  to  refer  tbe  matter  In  con- 
troversy, whether  the  same  be  of  a  legal 
or  equitable  nature,  to  one  or  more  dlHln- 
terested  persons,  not  exceeding  three, 
whose  proceedings  shall  be  the  same  in  all 
respects  as  If  such  reference  had  been  or- 
dered in  an  action.  Such  agreement  to 
refer,  and  the  award  thereupon,  shall  be 
filed  In  the  clerk's  office  where  the  letters 
were  granted,  and  shall  be  a  lawful  vouch- 
er tor  the  personal  representative.  The 
same  may  be  impeached  In  any  proceeding 
against  the  personal  representative  for 
fraud  therein."  It  it  was  competent  for 
the  plaliitiO  to  prove  the  Indebtedness  of 
bis  Intestate,  as  it  undoubtedly  was,  we 
are  unable  to  see  upon  what  principle  the 
evidence  was  Incompetent;  and  we  think 
bis  honor  below  was  clearly  right  in  ad- 
mitting the  evidence. 

The  force  and  effect  of  the  reference,  and 
award  of  the  referees,  presents  a  question 
not  so  easy  of  solution.  The  proceedings 
of  the  referees  "shall  be  the  same  In  all  re- 
spects as  if  such  reference  had  been  ordered 
in  an  action,"  and  their  award  Is  to  be 
died  In  the  clerk's  office,  "and  shall  be  a 


lawful  voucher. "  The  trial  by  reterera  or- 
dered in  an  action  "shall  be  conducted  in 
the  same  manner  as  a  trial  by  tbe  court. " 
Shall  their  award  have  tbe  same  forceand 
effect?  In  a  reference  ordered  by  the  court. 
"  the  report  of  the  referees  upon  the  whole 
issue  shall  stand  as  the  decision  of  tbe 
court,  and  judgment  may  be  entered  there- 
on upon  application  to  the  judge."  Code, 
§  422.  It  Is  insisted  by  counsel  tor  the  de- 
fendants that  the  submission  to  arbitra- 
tion and  the  award  constituted  only  an 
executory  agreement,  (Crawford  v.  Orr,  84 
N.  C.  251,)  and  bad  no  more  binding  force 
as  against  the  heirs  than  would  a  recog- 
nition of  the  debt,  and  promise  to  pay,  by 
the  administrator.  However  that  may 
be  In  ordinary  submissions  by  parties  to 
arbitration,  we  think  that  section  1426  of 
the  Code  waip  intended  to  create  an  expe- 
ditious and  inexpensive  mode  by  which 
controversies  between  executors,  admin- 
istrators, or  collectors  anc^  claimants 
against  tbe  estates  of  testators  and  intes- 
tates may  he  settled  and  determined; 
and,  fairly  Interpreted,  the  award  of  tbe 
referees,  unless  Impeached  for  fraud  and 
collusion,  should  have  the  effect  at  least  to 
determine  and  put  an  end  to  the  contro- 
versy, if  not  of  a  judgment  in  an  action,  be- 
tween the  parties.  Itse(tect,lfunimpeMched 
forfrnud  and  collusion. is  to  determine  and 
settle  the  validity  or  invalidity  of  the  debt, 
in  a  mode  prescrihed  and  authorized  by 
law,  and.  It  not  intended  to  put  an  end 
to  the  controversy  involved,  the  statute 
Is  useless;  but,  if  it  has  this  effect,  then 
the  award,  when  filed,  whether  for  or 
against  the  administrator,  is  equivalent 
to  a  judgment,  and  can  only  be  attacked 
fur  collusion  and  fraud.  Speer  v.  James, 
94  N.  C.  417,  and  cases  there  citod.  It  Is 
insisted  by  the  defendants  that,  if  tbe 
award  is  sufficient  to  charge  the  estate  of 
the  intestate  with  the  debt,  thy  will 
thereby  be  deprived  of  the  right  of  trial  by 
jury.  The  answer  Is:  They  have  a  jury 
trial  in  this  action,  and  in  this  respect  the 
only  question  is  as  to  the  conclusivenesa 
or  inconclusivenesB,  and  the  force  and 
effect,  of  evidence  in  establishing  or  dis- 
proving the  existence  of  a  debt  against 
the  estate  of  the  intpstate;  and  any  valid 
judgment  against  the  administrator  would 
have  the  same  effect.     There  Is  no  error. 


oat  N.  c. 

OVBBMAN  y.  Sabsbr. 


432) 


(SupreiM  Court  cf  Nortft,  Carolina.    Oct  97, 
1890.) 

FlXTOBBS  —  BBTWBBIC  LtPB-TSNAJTr  AND  RXHAIX- 

dbr-Hax. 
Machineiy  sttached  to  the  realty  by  a  ten- 
ant by  the  curtesy  after  his  term  begins,  for  the 
purpose  of  millinR  com  and  ginning  cotton  for 
the  neighborhood,  as  well  as  himself,  belongs, 
on  his  death,  to  his  executor  as  against  the  re- 
mainder-man. 

Appeal  fpom  superior  court,  Wayne 
county;  Q.  H.  Brown,  Judge. 

This  was  a  controversy  submitted  with- 
out action  on  tbe  following  statement: 
"  The  plaintiff  is  executor  of  the  estate  of 
£11  Sasser,  8r.,  who  died  In  Manrh,  1890, 
and  the  defendants  are  the  children  of 
said  Ell  Sasser  by  his  first  wife,  Eliza  Sas- 
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Ber,  who  died  in  1877.  leaving  the  defend- 
ants heirs  at  law.  Abuat  the  year  1873, 
said  Elita  Sasser  and  one  Amanda  Cas- 
sely,  wife  ot  T.  M.  Cassely,  became  the 
owners  as  tenants  in  common  in  {ee  of  a 
certain  tract  of  land  in  «ald  county  on 
which  is  a  water  mili-power  used  for 
Srindlus  com,  etc.,  and  for  ginning  and 
packing  cotton,  etc.,  in  a  mill  and  gin 
boase  situated  on  said  water-power,  on 
said  land.  On  the  death  of  said  Eliza 
Sasser,  her  Interest  in  said  landed  prop- 
erty descended  to  the  defendants,  and 
ber  bnsband,  said  Eli  Sasser,  became  ten- 
ant, by  the  curtesy  thereof.  Soon  after 
the  death  of  said  Eliza  Sasser  the  said  Eli 
Sasser,  Sr.,  and  said  T.  M.  Cassely  pur- 
chased a  small  engine  and  located  It  by 
the  side  of  said  mill  and  gin  house,  for  the 
purpose  of  grinding  and  ginning,  a:B  afore- 
said, by  steam-power  when  the  water- 
power  became  insufficient,  and  it  was  so 
used.  Subsequently  said  EII  Sasser,  Sr., 
and  said  T.  M.  Cassely  disposed  of  said 
small  engine  and  purchased  a  larger  en- 
gine and  boiler,  the  one  in  controversy, 
and  placed  it  at  the  side  of  said  gin  and 
mill  house,  for  the  purpose  of  grinding 
grain  and  ginning  cotton  from  said  farm, 
and  for  others  in  the  neighborhood.  They 
also  placed  in  said  bouse,  for  the  same 
purpose,  a  cotton  press,  gin,  and  condens- 
er, an  anvil  and  vise  and  blacksmith  tools. 
The  engine  is  about  three  feet  from  the 
bouse  with  side  tfmbers  bolted  to  the  en- 
gine, and  these  set  on  cross-timbers  in  the 
ground.  The  Inspirator  of  the  engine 
goes  through  the  floor  to  the  water,  and 
thus  the  engine  is  supplied  with  water  for 
•team,  etc.  The  gin  sets  on  the  floor,  and 
is  held  In  position  by  cleats  nailed  to  the 
floor.  The  condenser  Is  set  on  top  of  the 
gin,  and  nailed  to  It  and  to  the  Joists 
above.  The  anvil  is  nailed  to  the  block 
on  which  it  sets,  and  the  block  extends 
into  the  ground.  The  vise  Is  nailed  to  a 
bench  at  the  top,  which  bench  is  nailed  to 
the  bouse,  and  its  posts  in  the  ground. 
The  bellows  are  supported  by  posts  in  the 
ground  and  braced  by  pieces  nailed  to  the 
nouae.  The  blacksmith  tools  are  loose  in 
tbeshop.  Said  Eli  Sasser,  Sr.,  bequeathed 
all  of  bis  interest  in  said  property  to  bis 
second  wife,  Mary,  and  others,  and  the 
plaintiff,  as  executor,  claims  the  same,  ex- 
cept tbe  cotton  press,  and  defendants 
claim  said  articles  as  attached  to  and  do- 
acending  with  the  land  of  their  mother  to 
tbem.  The  value  of  said  articles  is  more 
than  9200." 

C.  B.  Ayeock,  for  plaintltl.    W.  B.  AUeo, 
tor  defendants. 

Clabk,  J.,  latter  statinar  the  facts  as 
abore.)  In  the  great  case  of  Elwes  v. 
Maw.  8  East,  88,  2  Smith,  Lead.  Cas.  228, 
Lord  ELLENBORoroH  considers  the  doc- 
trine of  fixtures  as  depending  largely  In 
Its  application  upon  the  relations  of  the 
parties,  wbicb  he  divides  into  three 
classes:  (I)  Executor  and  heir.  As  be- 
tween these  the  common-law  mle  that 
whatever  is  affixed  to  the  freehold  be- 
comes a  part  of  it,  and  passes  with  it, 
quicqaid  pltattAtar  solo,  solo  cedit,  is  ob- 
served in  fall  vigor.  In  this  class  fall  also 
mor^agor  and  mortgagee,  venddr  and 
v.l28.s.no.l— 5 


vendee,  as  to  whom  Xhe  strict  rule  of  tbe 
common  law  is  still  in  force.  Foote  v. 
Godch,  96  N.  C.  265. 1  S.  B.  Hep.  525.  (2) 
Between  executor  of  tenant  for  life,  or  in- 
tall,  and  the  remainder-man,  in  which 
cose  the  right  to  fixtures  is  considered 
more  favorable  for  the  executor.  (3)  Be- 
tween landlord  and  tenant,  in  which 
case,  in  favor  of  trade  and  to  encourage 
industry,  the  greatest  latitude  is  allowed, 
so  that  all  fixtures  setup  for  better  enjoy- 
ment of  trade  are  retained  by  the  tenant, 
though  this  does  not  Include  fixtures  used 
for  agricultural  purposes.  Where,  howev- 
er, they  are  used  for  mixed  purposes  of 
trade  and  agriculture,  they  are  held  to  be- 
long to  the  tenant.  Williams,  Pers.  Prop. 
16,  note,  and  numerous  cases  cited.  The 
reason  of  the  distinction  is  pointed  out  by 
Pearson,  C.  J.,  very  succinctly  In  Moore 
V.  Vallentlne,  77  N.  C.  188.  When  additions 
are  made  to  the  land  by  tbeowner,  wbetti- 
er  vendor,  mortgagor,  or  ancestor,  the  pur- 
pose is  to  enhance  the  value  and  to  be  per- 
manent. With  tbe  tenant,  the  additions 
are  made  for  a  temporary  purpose,  and 
not  with  a  view  of  making  tbem  part  of 
the  land ;  hence,  for  the  encouragfement  of 
trade,  manufacturing,  etc.,  the  tenant  is 
allowed  to  remove  what  had  apparently 
become  affixed  to  the  freehold,  if  affixed 
for  purposes  of  trade,  and  not  merely 
tor  better  enjoyment  of  the  premises. 
Pemberton  v.  King,  3  Dev.  376.  In  the 
present  caJse,  it  is  agreed  that  "the  engine, 
cotton-gin,  and  condenser  were  attached 
to  the  mill  by  the  tenant  by  the  curtesy 
after  his  term  commenced,— not  solely  for 
the  better  enjoyment  of  the  land  and 
farm,  but  for  the  purpose  of  milling  com 
and  ginning  cotton  for  the  neighborhood, 
as  well  as  himself,  and  for-the  mixed  pur- 
pose of  trade  and  agriculture. " 

His  honor  properly  held  that  they  be- 
longed to  the  executor  of  the  life-tenant 
as  against  the  rnmalnder-man.  Tbe  case 
comes  under  tbe  second  class  mentioned 
by  Lord  Ellen  borodoh.  and  there  are 
few  adjudications  on  that  class,  but  the 
ruling  of  tbe  court  below  is  sustained  by 
that  of  Lord  Hardwickb  in  Law  ton  v. 
Lawton,  3  Atk.  13;  and  In  Dudley  v. 
Warde.l  Anib.  118;  and  the  observation  of 
Lord  Mansfield  in  Lawton  v.  Salmon,  1 
H.  BI.  260.  There  are  subsequent  cases 
which  all  seem  to  follow  the  above  prece- 
dents. Tyler,  Fixt.  (Ed.  1S77.)  490.  491, 
496,  608.  In  our  own  Reports,  Pemberton 
V.  King,  2  Dev.  376;  Feiinster  v.  Johnson, 
64  N.  C.  259;  and  Railroad  v.  Deal,  90  N.  C. 
110,— which  recognized  the  right  of  ten- 
ant to  remove,  were  cases  between  tenant 
and  lessor,  while  Bryan  v.  Lawrence,  6 
Jones.  (N.  C.)  337;  Latham  v.  Blakely, 
70N.  C.  36«;  Deal  v.  Palmer,  72  N.  C.  682; 
Bond  V.  Coke,  71  N.  C.97;  Foote  v.  Oooch, 
96  N.  C.  265,  1  S.  E.  Rep.  625;  and  Home 
V.  Smith,  105  N.  C.  322,  11  S.  E.  Rep.  373,— 
which  adjudged  tbe  fixtures  to  have  be- 
come part  of  the  freehold,  all  came  under 
Lord  Ellenborouoh's  first  class,  supra. 
This  is  the  first  instance  In  which  the  rule 
as  to  fixtures  between  executor  of  tenant 
for  life  and  remainder-man  has  come  be- 
fore  the  courts  of  this  state.  It  assimi- 
lates to  that  between  landlord  and  tenant, 
the    principal    difference    perhaps    being 


Digitized  by 


v^oogle 


66 


SOUTnEASTEHN  REPORTER,  Vol.  12. 


(N.  a 


that  the  executor  chn  remove  suchfixtares 
wlthina  reDBunabletluie  aftertbe  death  of 
the  li(>tenant,  wliei-eas  between  landlord 
and  tenant,  the  tenant  cannot  go  on  the 
premlKes  to  remove  the  fixtures,  after  the 
termination  of  his  lease,  without  being  a 
trespasser,  except  in  those  cases  where  the 
duration  of  bis  term  is  not  fixed  but  un- 
certain, or  where  there  is  an  agreement 
that  he  may  remove  after  the  expiration 
of  the  lease. 

Per  Ccriam.    Ko  error. 


007  K.  C.  24) 

Mbyeks  et  ah  v.  Rice  et  ah 

(Supreme  Court  aj  NorOt  Carolina.    Oct  87, 
1890.) 

PiBTinON— LiBNS  FOB  OWELTT. 

Code  N.  C.  it  Ui93-1900,  regulatingr  parti- 
tion proceedlDgrs  among  tenants  in  common,  em- 
power the  commissioners  to  divide  the  land  into 
as  nearly  equally  valuable  shares  as  possible, 
and  "to  subdivide  the  more  valuable  tracts  as 
ihey  may  deem  best,  and  to  charge  the  more  val- 
aable  dividends  witn  such  sums  of  money  as  they 
may  think  necessary  to  the  dividends  of  Inferior 
value,  in  order  to  make  an  equitable  partition. " 
Held,  that  each  partitioner  who  receives  an  in- 
/erior  dividend  lias  a  separate  lien  for  equality 
of  partition  on  the  more  valuable  dividend  of 
land,  and  one  who  purchases  the  latter  on  execu- 
tion obtained  by  a  part  only  of  those  partitioners 
to  whom  inferior  dividends  were  allotted,  takes 
it  subject  to  the  liens  of  those  who  did  not  Join 
in  obtaining  the  execution. 

Appeal  from  superior  court.  Bertie  coun- 
try; Akmfield,  Judge. 

This  was  a  motion  in  the  npeciai  pro- 
ceeding for  an  execution,  in  effect  a  veadt- 
tioDi  exponas,  to  sell  land,  based  upon  the 
following  8tat.ement  of  facts  agreed  upon 
by  the  parties  and  submitted  tu  the  court 
for  Its  judgment:  (1)  J.  H.  Herring  died 
in  Bertie  county, in  1881, seised  in  fee  of  the 
following  land  In  that  county  :  The  Nicholls 
tract,  in  Mitchell's  township,  adjoining 
the  lands  of  Mills  Eure,  Joseph  VYillough- 
by,  and  others,  containing  180  actes,  more 
or  less.  Also,  the  Herring  tract,  in  same 
township,  containing  125  acres,  more  or 
less,  adjoining  the  lands  of  J.  A.  Rice,  John 
Rice,  and  others,  which  lands  descended, 
subject  to  the  widow's  dower,  to  J .  H.  Her- 
ring's six  children,  his  only  heirs  at  law, 
the  /bwe  plain  tlH  Louisa,  the  fbme  defend- 
ant Roxanna  Rice,  W.  C.  Herring,  W.  S. 
Herring,  J.  W.  Herring,  and  Fannie  D. 
Herring,  now  Fannie  D.  Marsh.  (2)  That 
during  ISSl,  the  above  lands,  by  proceed- 
ings instituted  in  this  cause  by  J.M.Meyers 
and  wife,  Louisa  V.,  against  the  other 
heirs  at  law,  were  duly  partitioned  be- 
tween the  said  heirs  at  law  by  commis- 
sioners duly  appointed.  (3)  That  said 
commissioners,  October  21,  1881,  made 
their  report,  In  which,  after  valuing  the 
whole  lands  at  $2,40U,  they  divided  it  into, 
six  equal  shares,  Nos.  1,  2.  S,  4,  5,  and  6. 
Each  share,  except  No.  2,  was  valued  at 
less  than  $400.  No.  2  was  valued  at  9800, 
and  cliarged  in  favor  of  the  other  heirs,  re- 
spectively, for  equality  of  partition.  This 
share  No.  2  was  allotted  to  the  feme  plain- 
tiff, Louisa  V.  (4)  Share  No.  6  was  allot- 
ted to  Fannie  D.  Marsh,  valued  at  9260, 
and  share  No.  2  was  charged  In  her  favor, 
with  $140  for  equality.    Share  No.  5  was 


valued  at  $310  and  allotted  to  J.  "W.  Her- 
ring, and  share  No.  2  was  charged  in  his 
favor,  with  $90  for  equality.  (5)  Fannie 
D.  Marsh  and  J.  VV.  Herring  were  under 
21  years  of  age  October  21, 1881,  and  re- 
mained so,  the  said  Fannie  till ,1887, 

and  said  J.  W.  Herring  till  March  20, 1889. 

Fannie   D.  married   Marsh,  while 

under  age,  and  has  remained  covert  ever 
since.  (6)  That  the  report  of  the  commis- 
sioners was  confirmed  by  the  courts. 
None  of  the  charges  for  equality  were  paid 
till  1888,  when  proceedings  were  had  by  all 
the  heirs  at  law,  except  Fannie  D.  Marsh 
and  J.  VV.  Herring,  to  enforce  the  payment 
of  the  amounts  due  them  respectively,  and 
under  said  proceedings, — to-wlt,  execu- 
tions In  this  cause  in  favor  of  the  heirs  at 
law, except  Fannie  D.  and  J.  \V.  Herring. — 
the  said  share  No.  6  was  sold  to  the  plain- 
tiff J.  M.  Meyers  by  the  sheriff  of  Bertiecouii- 
ty  at  $23U,  and  deed  made  to  him.  Tills 
sale  wus  made  October  31,  1888.  (7)  The 
sum  paid  by  J.  M.  Meyers  was  not  more 
than  sufficient  to  pay  the  heirs  at  law, 
other  than  Fannie  D.  and  J.  W.  Herring, 
and  the  whole  was  paid  over  to  them 
against  the  protest  of  said  Meyers,  who  in- 
sisted to  the  sheriff  and  clerk  that  the  heirs 
last  named  should  prorate  in  said  fund, 
and  no  part  of  the  amount  due  them  has 
ever  been  paid.  (8)  That  Fannie  D.  and  J. 
W.  Herring  knew  of  the  sale  made  October 
31,  1888.  (9)  That  one  -C.  W.  Mitchell,  aft- 
er the  said  purchase  by  Meyers,  loaned 
him  $275,  $230  of  which  was  used  in  pay- 
ing the  sheriff  for  the  land,  and  a  mort- 
gage upon  said  land  was  executed  to  Mitch- 
ell to  secure  him,  which  was  duly  regis- 
tered before  the  service  of  the  notice  in  this 
cauSe.  (10)  J.  M.  Meyers  Intermarried 
with  Louisa,  J.  A.  Rice  with  Roxannn,  be- 
fore 1881,  and  were  parties  to  the  partition 
proceedings.  Upon  these  facta,  M.  G.  Marsh 
and  wife,  Fannie  D.,  and  J.  W.  Herring, 
moved  the  court  to  Issue  execution  la 
this  cause,  and  direct  a  sale  of  share  No. 
2  for  the  purpose  of  paying  the  charges  for 
equality  aforesaid.  Interest  and  cost,  in 
favor  of  said  Fannie  D.  and  J.  W.  Herring. 
J.  M.  Meyers  resists  this  motion,  and  in- 
siHts  that  by  virtue  of  the  sole  and  sher- 
iff's deed  of  October  31, 1888,  he  obtained 
title  to  the  land,  discharged  of  any  claim 
in  favor  of  said  parties.  The  court  gave 
the  following  judgment:  "It  is  ordfered 
that  execution  issue  in  favor  of  Fannie  D. 
Marsh  and  J.  W.  HeiTing,  against  share 
No.  2  of  the  lands  of  the  late  i.  H.  Herring, 
allotted  in  this  cause  to  the  fiwe  plain- 
tiff, and  described  particularly  In  the  de- 
cree iu  this  cause, for  theainounts  charged 
against  said  share  tor  equality  of  parti- 
tion,—to-wlt,  the  sum  of  one  hundred  and 
forty  dollars  in  favor  of  Fannie  D.,  and 
ninety  dollars  in  favor  of  J  W.  Herring, 
with  interest  on  each  sum  from  October  21, 
1881,  till  paid,  and  all  cost  hereof,— and 
that  the  said  lands  be  exposed  for  sale  to 
pay  the  same.  Let  execution  and  order  of 
sale  Issue  accordingly."  Thereupon,  the 
plalntiB  ai)pealed. 

n.  C.  WiDSton,  for  plaintiffs.    Prudea  S 
Vann,  for  defendants. 

Merrimon,  C.  J.,  (after  statin ff  the  facta 
aa  above.)    The    statute  (Code,  §§  1892- 
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1900)  proncribee  how  real  estate  may 
be  i>artitioned  among  pereonu  clatmlng 
the  Bame  aa  tenants  in  common,  and  it  is, 
among  other  things,  provided  that  com- 
mis8ioner»  for  the  purpose  Bhall  "meet  on 
the  premises  and  partition  the  same  among 
the  tenants  in  common,  according  to  their 
respective  rights  and  Interest  therein,  by 
dividing  the  land  into  pqual  shares  in 
point  of  ralne  or  as  nearly  so  as  possible, 
and  for  this  purpose  they  are  empowered 
to  subdivide  the  more  valuable  tracts  as 
they  may  deem  best,  and  to  charge  the 
more  valuable  dividends  with  such  sums 
ot  money  as  they  may  think  necessary  to 
be  paid  to  the  dividends  nf  inferior  value, 
in  order  to  make  an  equitable  partition. " 
Tto  charge  made,  as  thns  allowed  upon 
the  more  valuable  dividend  ot  land,  at 
once  becomes,  not  a  personal  charge 
against  the  party  to  whom  this  dividend 
is  allotted,  but  upon  the  land  itself;  and 
iudgment  confirming  the  report  of  the 
commissioners  who  partitioned  the  land 
'  creates  and  establishes  the  charge  and  a 
lien  or  liens  upon  such  more  valuable  divi- 
dend in  favor  of  the  party  or  parties  who 
received  thelees  valuable  dividends.  More- 
over, the  charges  thus  made  axe  several 
and  in  favor  of  the  parties  respectively 
who  received  the  lees  valuable  dividends, 
if  there  be  more  than  one.  Such  charge 
and  lien  may  be  enforced  by  vendltiooi 
exponas,  at  the  Instance  of  the  party  en- 
titled, and  also  in  tome  cases  by  process 
of  attachment.  Wynne  v.Tunstall,!  Dev. 
Eq.  23;  Jones  v.  Sherrard,  2  Dev.  &  B.  Eq. 
180;  Waring  v.  Wadsworth,  80  N.  0.345; 
Halso  V.  Cole,  82  N.  0. 16.3;  and  there  are 
numerous  cases  to  the  like  effect.  In  the 
present  case,  the  more  valuable  dividend, 
di^signated  as  No.  2,  was  charged  with 
#140  in  favor  of  the  less  valuable  dividend, 
designated  an  No.  6,  allotted  to  Fannie  D. 
Marsh,  one  of  the  appellees,  and  with  $yO 
in  favor  ot  the  dividend  designated  as  No. 
5,  allotted  to  the  appellee  J.  W.  Herring, 
and  also,  with  other  sums  In  favor  of 
others  of  the  tenants  in  common  who  re- 
ceived lees  valuable  dividends.  Certalq  of 
the  latter  applied  for  and  obtained  execu- 
tion to  enforce  their  respective  liens,  and 
the  more  valuable  dividend  so  charged 
•was  sold  under  the  same,  and  the  appel- 
lant purchased  at  the  sale.  He  contends 
that  he  purchased  that  dividend  discharged 
of  the  charges  and  liens,  in  favor  of  the 
less  valuable  dividends  allotted  to  the  ap- 
pellees. The  court  held  otherwise,  and 
this  Is  assigned  as  error. 

We  are  of  opinion  that  the  objection  of 
the  appellant  Is  not  well  founded.  The 
more  valuable  dividend — the  land  itself — 
was  charged  with  the  sums  of  money  speci- 
fied In  favor  of  thosu  of  less  value  allotted 
to  the  appellees  respectively.  The  latter 
each  bad  an  interest  in  the  land  to  the  ex- 
tent of  the  charge  in  favor  of  his  dividend, 
not  in  common  with  others  who  bad  less 
valuable  dividends,  with  like  charges  in 
their  favor,  but  separate  and  distinct  from 
them.  So  that  If  the  more  valuable  divi- 
dend bad  paid  the  money  charged  upon  It 
in  favor  of  one  of  the  less  valuable  ones, 
such  payment  could  not  affect  simitar 
charges  b>  favor  of  others.  The  payment 
of  the  money  thus  madea  charge  upon  the 


more  valuable  dividend  in  favor  of  a  less 
valuable  one  might  be  enforced  by  vfindl- 
tlonl  exponas  sued  out  at  the  InstaAce  of 
the  owner  thereof,  but  the  sale  of  the  land 
under  it  could   not  affect  adversely  other 
like  charges  upon  the  same,  because  Its 
purpofe    would    be   only    to  enforce  the 
charge  specified  In  It,  and  not  another  or 
other  charges,  in  the  absence  of  some  order 
of  the  court  to  the  contrary  made  upon 
proper  application,  and  upon  notice  there- 
of to  the  owners  of  the  dividends  of  less 
value  having  like  charges.    There  is  noth- 
ing in  the  nature  of  the  writ  of  venditioni 
exponas,  nor  Is  there  any  principle  of  law 
or  statutory  provision  or  rule  of  practice, 
that  makes  a  sale  of  land  under  such  writ 
operate  so  as  to  pass  the  title  thereof  to 
the  purchaser  discharged  of  senior  incum- 
brances, or  incumbrances  of  thesamedate, 
upon  It,  other  than  that  mentioned  in  it, 
and  which  its  direct  purpose  is  to  enforce. 
It  would  be    unreasonable  and    unjust, 
and  as  well  violative  of  common  right,  to 
deprive  such  incumbrancers  of  their  Inter- 
ests in  the  land,  and  their   security  and 
rights  growing  out  of  it,  by  such  a  sale, 
without  giving  them  fair  opportunity— a 
day  in  court— to  be  heard  as  to  the  ex- 
pediency and  proijrlety  of  a  sale  thereof. 
It  is  not  sufficient  to  say  they  might  look 
to  and  share  in  the  proceeds  of  the  sale  of 
the  land  to  their  respective  rights  and  the 
priorities  of  them.    If  heard,  they  might 
be  able  to  show  that  a  sale  should  not  be 
made  at  the  time,  and  In  the  way,  pro- 
posed liy  the  mover  for  the  writ  of  vendi- 
tioni exponas.    They  have  the  right  to  be 
heard  In  court,  and  they  cannot  be  de- 
prived of  that  right  without  notice  and 
reasonable  opportunity  to  be  lieard.    The 
purchaser  of  the  land  cannot  reasonably 
complain  that  he  expected  to  bny  a  perfect 
title.    He  had  opportunity  to  see  the  writ 
under  which  the  sale  was  made,  the  Judg- 
ment or  order  of  the  court  authorizing  or 
directing  it,  and  know  from  the  proper  rec- 
ords and  registries  that  there  were  other 
incumbrances  on  the  land   than  that  or 
those  which  the  sale  was  Intended  to  en- 
force.   Sales,  to  enforce  charges  upon  land 
such  as  those  under  consideration,  are  not 
altogether  like  the  ordinary  sales  of  land 
to  satisfy  judgments  for  money;  hut  a 
sale  under  the  writ  of  fferl  facias  does  not 
operate  to  pass  the  title  to  the  land  sold 
under  it  discharged  of  prior  liens  of  judg- 
ments for  money  upon  it.    A  sale  of  land  - 
under  a  junior  judgment  is  made  subject  to 
the  lien  of  a  senior  judgment,  and  a  second 
sale  thereof  may  be  made  to  enforce  the 
latter,  and  such  second  sale  will  pass  the 
title  to  the  purchaser  as  if  the  first  sale 
had  not  been. made.    This  is  well  settled, 
and  upon  the  ground  that  a  sale  under  ex- 
ecution cannot  have  the  effect  to  pass  the 
title  to  laud  discharged  of  all  prior  liens. 
The  judgment  docketed  creates  the  lien, 
and  it  must  have  effect  and  be  enforced  in 
the    order   of    priority.     Halyburton  v. 
Greenlee,  72  N.  C.  316;  Cannon  v.  Parker, 
81   N.   C.  320;  Worsley   v.  Bryan,  86  N.  C. 
843;  Titman   v.  Rhyne,  89  N.  C.  64;  Bur- 
ton V.  Spiers,  92  N.  C.  503.    Certain  of  the 
tenants  in  common,  to  whom  were  allot- 
ted dividends    of  less  value,  in  favor  of 
which  the  dividend  of  greater  value  waa 
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charged,  with  certain  enmBof  money  sped- 
fled,  applied  for  and  obtained  a  veDdttioni 
exporma  to  enforce  the  charges  in  their 
favor,  and  the  dividend  of  greater  valne 
BO  charged  was  8old,  the  appellant  being 
the  purchaser.  That  application  did  not 
embrace  the  appellees;  no  notice  of  the 
same  was  given  to  them,  nor  did  the  vent/f- 
ttoal  exponas  purport  to  embrace  the 
charges  in  favor  oftbeir dividends  orthem- 
selves.  Th6  appellant  was  chargeable 
with  notice  of  these  facts.  It  was  his  duty 
to  himself  to  see  the  writ  under  which  the 
land  was  sold,  and  the  record  authorizing 
the  same,  and'  the  presumption  is,  he  did 
BO.  It  must  be  taken  tliat  he  knew  be 
purchased  subject  to  the  rights  of  tbe  ap- 
pellees and  tbe  charges  In  their  favor.  It 
seems  he  did.  In  fact.  He  purchased  the 
land  for  Buch  less  than  halt  its  assessed 
value.    Judgment  affirmed. 


aOT  N.  0.  47) 

Tofts  v.  Griffin. 

(Supreme  Cmurt  qf  North  CaroUna.    Oct  S7, 
1890.) 

CoKsmoNAii  Saxx— Rights  or  P^irtiks. 
Where  a  purchaser  of  personalty,  iinder  a 
contract  by  which  the  title  is  to  remain  in  the 
seller  until  payment  of  tbe-entire  price,  has  nn- 
condlUonally  promised  to  pay  the  price,  and  has 
taken  possession  of  and  nsecl  the  property  as  his 
own,  and  It  is  burned  while  In  his  possession  be- 
fore default  in  payment  of  the  purchase  money 
and  without  neglfgenoe  on  his  part,  he  is  Uable 
for  the  prioe. 

Appeal  from  superior  conrt,  Bertie  coun- 
ty;  WoMACK,  Judge. 

Action  by  James  W.  Tufts  against  J.  S. 
Griffin  on  a  note  given  by  defendant  for 
part  of  a  purchase  price  of  a  soda  fountain 
parchased  by  him  of  plaintiff.  By  the  con- 
tract of  sale  the  title  to  the  property  sold 
was  not  to  pass  until  the  entire  price  was 
paid.  The  property  was  destroyed  before 
the  note  matured.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

D.  C.  Winatoo,  for  plaintiff.  W.  L.  WllU 
lams,  for  defendant. 

Shepherd,  J.  This  is  a  case  of  the  first 
Impression  in  this  state.  We  have  here  an 
absolute  promise  of  the  defendant  to  pay ' 
the  plaintiff  a  certain  sum, it  beingthe  bal- 
ance of  the  purchase  money  due  the  plaintiff 
npon  tbe  sale  of  a  soda  apparatus  to  the 
defendant.  Thesalewas  a  conditional  one, 
•  (see  Clayton  v.  Hester,  80  N.  C.  276:  Frick 
V.  Hllliard,»5N.C.117;  and  thecases  cited.) 
and,  under  the ,  contract,  the  defendant 
took  the  apparatus  into  his  possession, 
and  used  it  in  all  respects  as  his  own. 
Without  any  negligence  on  the  part  of  the 
defendant  and  before  any  default  In  the 
payment  of  the  purchase  money,  the  prop- 
erty was  destroyed  by  fire.  The  question 
is,  who  shall  bear  the  lOss?  The  defend- 
ant insists  that  it  should  fall  npon  tbe 
plaintiff  because  the  transaction  amounted 
to  nothing  more  than  an  executory  agree- 
ment to  sell,  and  that,  inasmuch  as  the 
plaintiff  cannot  now  perform  the  con- 
tract, the  defendant  should  not  be  com- 
pelled to  pay.  It  Is  very  true  that  such 
contracts  are  sometimes  called  "execu- 
tory," (as  In  the  case  of  Ellison  y.  Jones, 
4  Ired.  48,)  and  the  vendee  is  also  termed  a 


"bailee."  (Perry  v.  Young,  1(»  N.  C.  466, 11 
S.  E.  Rep.  611,)  but  it  must  be  observed 
that  these  expressions  are  used  in  referenc* 
to  the  strict,  legal  title  to  the  property, 
and  they  can  therefore  have  no  influence 
in  the  determination  of  the  present  ques- 
tion, which  is  purely  one  of  considerations 
for  an  absolute  promise  to  pay.    Tbe  re- 
cent decision  in  Bnmley  v.  Tufts,  66  Miss. 
49,  5  South.  Rep.  627,  is  directly  in  point. 
There,  it  seems  that  this  same  plalntiti 
sold  a  soda  apparatus  under  a  contract 
precisely  similar  to  this,  and  the  property 
was  destroyed,  as  in  this  case,  after  some 
of  the  notes  bad  been  paid,  and  before  tbe 
maturity  of  the  others.  Tbe  court  decided 
that  the  plaintiff  was  entitled  to  recover 
the  amount  due  upon  the  remaining  notes. 
As  we  entirely  concur  in  tbe  reasoning  up- 
on which  the  decision  is  based,  we  will  re- 
produce a  part  of  the  language  of  the 
opinion.    The  court  says:  "Burnley  un- 
conditionally and  absolutely  promised  to 
pay  a  certain  sum  for  the  property,  tbe 
possession  of  which  he  received  frumT.ufts. 
The  fact  that  the  property  has  been  de- 
stroyed while  in  his  custody,  and  before 
the  time  for  the  payment  of  the  note  last 
due,  on  payment  of  which  only  bis  right 
to  the  legal  title  of  the  property  would 
have  accrued,  does  not  relieve  him  of  pay- 
ment of  the  price  agreed  on.    He  got  ex- 
actly what  he  contracted  for, — vIjs.,  the 
possession  of  the  property,  and  the  right 
to  acquire  ati  nbsolnte  title  by  payment  ol 
tbe  agreed  price.    The   transaction  was 
something  more  than  an  executory  condi- 
tional sale.    The  seller  had  done  all  he 
was  to  do  except  to  receive  the  purchase 
price.   The  purchaser  had  received  all  that 
he  was  to  receive  as  the  consideration  of 
his  promises  to  pay.    The  Inquiry  is  not 
whether,  if  he  had  foreseen  the  contingency 
which  has  occurred,  be  would  have  pro- 
vided against  it,  nor  whether  he  might 
have  made  a  more  prudent  contract;  but 
it  is  whether  by  the  contract  be  has  made 
his  promise  absolute  or  conditional.    The 
contract  was  a  lawful  one,  and,  as  we 
have  said,  imposed  upon  the  buyer  an  ab- 
solute obligation  to  pay.    To  relieve  him 
from  this  obligation,  the  court  must  make 
a  new  agreement  for  tbe  parties.  Instead 
of  enforcing  the  one  made,  which  it  cannot- 
do."    As  Is  said  In  the  foregoing  extract, 
the  vendor  has  done  all  that  he  was  re- 
quired    to    do,    and     the      transaction 
amounted  to  "a  conditional  sale  to  be  de- 
feated upon  the  non-performance  of  tbe 
conditions.    •    •    •    The  vendee  bad  an 
interest  In  the  property  which  he  could 
convey,  and  which  was  attachable  by  bis 
creditors,  and  which  conld  be  ripened  into 
an  absolute  title  by  the  performance  of  ttie 
conditions."     1  Whart.  Cont.  S  617.    Tbe 
vendee  had  the  actual,  legal,  and  rightful 
possession  with  a  right  of  property  upon 
the  payment  of  the  money.    Vincent  y. 
(Tomell,  18  Pick.  296.     The  vendor  could 
not  have  Interfered  with  this  possession 
"until  a  failure  to  perform  the  conditions." 
Newhall    v.    Kingsbury,    131     Mass.   446. 
Having  acquired  these  rights,  under  the 
contracts,  and  the  property  having  been 
subjected  to  the  risks  Incident  to  the  exer- 
cise of  the  exclusive  right  of  possession,  it 
would  seem  against  natural  lustice  to  say 
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that  there  ttsb  no  consideration  for  the 
promise,  nnd  that  the  loss  shonld  fall  up- 
on the  pluinttff.  The  case  of  Swallow  v. 
Emery,  111  Mass.  356.  cited  by  the  defend- 
ant, may,  perhaps^  be  distinguished  from 
ours.bpcuuse  It  was  agreed  that,  upon  the 
payment  cf  the  price,  the  vendor  was  to 
execute  a  bill  of  sale  to  the  vendee.  How- 
ever this  may  be,  we  think  that  the  prin- 
ciples enunciated  In  Burnley  v.  Tufts,  su- 
pra, are  better  sustained,  both  by  reason 
and  authority,  and  we  therefore  affirm 
the  Judgment  of  the  court  below.  No  ei- 
ror. 

nm  n:  a  MS)  """"' 

JONBS  et  Ml.  y.  COMUIBSIONEBS  OF  PKRSON. 

(Suipremie  Court  of  Niyrth  CaroUtia.    Nov.  0, 
1880.) 

Rtn.TtoAP  Aid  Bonds — Comstittjtiokai,  Law— 
BgcATioN  OF  Taxation. 

1.  The  statute  of  limitations  does  not  mn 
■gainst  the  right  of  a  tax-payer  to  contest,  by 
equitable  proceeding,  the  validity  of  the  election 
by  whiidi  it  was  detenkiined  to  Issue  township 
bmida  in  aid  of  a  railroad. 

2.  Bnch  action  must  be  brought,  however, 
within  a  reasonable  time  after  the  election,  and 
before  the  rights  of  third  persons  have  accrued 
under  the  action  of  tbe  authorities  who  have  is- 
sued the  bonds  in  aocordanoe  with  the  result  of 
the  election,  and  where  the  action  la  delayed  for 
three  years  after  the  election  and  issuance  of  the 
bonds,  plaintiSs  are  not  entitled  to  relief  by  in- 
InncUon  to  restrain  the  commissioners  from  col- 
lecting the  taxes  to  pay  the  interest  on  the  bonds 
as  provided  In  the  law  authorizing  the  election. 

8.  Const.  N.  O.  art  6,  {  1,  provides  that  the 
general  assembly  shall  levy  a  capitation  tax  on 
every  male  of  a  oertain  age,  which  shall  be  equal 
on  each  to  the  tax  on  property  valued  at  tSOO  in 
cash.  Article  7,  |  0,  provides  that  all  taxes  lev- 
led  by  any  county,  ol^,  town,  or  township  shall 
he  uniform  and  ad  valorem  upon  all  property 
In  the  same.  Held,  that  the  equation  required 
by  article  6,  1 1,  only  refers  to  taxes  levied  for 
t£e  ordinary  pwtMses  of  state  and  county  govern- 
ment, and  that  a  law  allowing  a  township  to  vote 
railroad  aid  bonds  to  be  paid  by  a  tax  on  the 
property  in  the  township  without  requiring  a 
capitation  tax  also,  was  valid  under  article  7,}  S. 

Appeal  from  superior  court,  Person 
county;  Oravbs,  Judge. 

The  statute  (Acts  188S,c.842,  §9  8-10)  en- 
titled "An  act  to  renew  the  charter  of  tbe 
Boxboro  Railroad  Company,  and  for  other 
purposes, "proyidee  that  the  county  of 
Pemon.  or  any  township  In  that  county, 
may  nabscribe  tor  tbe  capital  stock  of  said 
railroad  company;  that  townships,  re- 
spectively, may  subscribe  for  such  stock, 
not  exceeding  In  its  par  value  the  sum  of 
910,000,  and  If  a  majority  of  all  the  votes 
cast  (at  an  election  to  be  held)  shall  be 
"  For  subscription, "  as  in  the  statute  pre- 
scribed,  and  it  sncb  subscription  shall  be 
made,  then  the  county  commissioners  of 
said  county  shall  Issue  coupon  bonds  of 
the  township  HO  nobscriblog  as  prescribed, 
and  "shall,  In  addition  to  tbe  other  taxes, 
each  yearcompute  and  levy  upon  all  prop- 
erty In  each  of  the  townships  so  subscrib- 
ing to  the  capital  stock  of  said  railroad 
company  a  sufficient  amount  to  pay  the 
Interest  on  the  bonds  issued  on  account  of 
thesubscriptlon  of  said  township,  and  pro- 
vide a  sum  equal  to  one-tenth  of  said  sub- 
scription for  a  sinking  fund, "  etc.  In  pur- 
suance of  the  directions  of  this  statute  an 
election  was  ordered  and  held  in  Hollo- 


way's  township  in  said  county  on  the  7tb 
day  of  August,  1R86,  to  ascertain  whether 
a  majority  of  the  votes  cast  would  be  in 
favor  of  subscribing  for  such  capital  stock 
to  the  am  out  of  96.000.  The  said  commis- 
sioners ascertained  the  result  of  such  elec- 
tion, and  declared  that  a  majority  of  the 
qualified  voters  of  that  township  had 
voted  In  favor  of  the  subscription  of  the 
sum  last  mentioned,  and  thereupon  and 
thereafter,  on  the  15th  of  December,  1886, 
they  appointed  an  agent,  as  allowed  by 
the  statute,  to  so  subscribe  for  such  last- 
mentioned  amounts  of  stock.  Afterwards 
appropriate  bonds  were  Issued  and  taxes 
levied  to  pay  the  accruing  interest  there- 
on, and  to  provide  a  sinking  fund.  The 
plalntiffB  arecitisens  and  tax-payers  of  the 
township,  mentioned,  and  bring  this  ac- 
tion, which  began  cm  tbe  7tb  of  Novem- 
ber, 1889,  in  behalf  of  themselves  and  all 
other  like  tax-payers  against  the  commis- 
sioners of  said  county,  to  have  theelectlon 
mentioned  declared  void  for  Irregularities 
specified  and  set  forth  in  the  complaint, 
for  a  perpetual  Injunction  restraining  tbe 
defendants  from  levying  the  taxes  to  pay 
the  interest,  etc.,  on  .said  bonds,  and  for 
general  relief.  The  plaintiffs  filed  their  com- 
plaint and  an  amended  complaint,  alleg- 
ing, much  In  detail,  IrreKularitfes  In  and 
about  the  election;  that  the  same  was 
void ;  that  a  majority  of  the  qualified  vot- 
ers of  the  township  did.  not  vote  in  favor 
of  "For  subscription,"  etc.  The  defend- 
ants fifed  answers,  denying  directly  the 
material  allegations  of  the  complaint,  and 
alleging  specifically  that  the  election  was 
duly  and  ref^ularly  held  as  directed  by  the 
statute,  and  thnt  a  majority  of  the  qual- 
ified voters  of  tbe  township  voted  "For 
subscription, "  etc.  The  plnlntlffs  moved 
for  an  injunction  pending  the  action.    The 

g leadings  were  used  as  affidavits  at  the 
earing  of  tbe  motion,  and  both  parties 
produced  numerous  other  affidavits,  and 
also  documentary  evidence.  Tbe  court 
granted  tbe  motion,  and  the  defendants, 
baring  excepted,  appealed  from  the  order 
allowing  tbe  same  to  this  court. 

J.  A.  Lour  and  W.  W.  Kttchtn,  for 
plaintiffs.  John  W.  Daniel,  A.  C.  Deoola- 
ton,  J.  W.  Graham.  W.  W.  Fuller,  and  H*. 
A.  Quthrie,  for  defendants. 

Mrbrimon.O.  J.,  {after  statingthe  tiusta.) 
A  chief  purpose  of  this  action  Is  to  contest 
the  validity  of  the  election  mentioned  In 
tbe  pleadings,  and  if  it  should  be  adjudged 
valid  and  sufficient,  then  to  contest  the 
correctness  of  tbe  result  thereof  as  ascer- 
tained and  declared  by  the  defendants,  and 
to  this  aspect  of  the  case  our  attention  Is 
first  directed.  It  Is  not  questioned  that 
tbe  statute  (Acts  1885,  c.  842)  authorised 
and  required  the  defendants  to  cause  such- 
election  to  be  held  In  the  contingency  pro- 
vided for.  It  appears,  we  think,  very  clear- 
ly from  the  evidence  that  they  purported 
to  do  so  by  proper  orders  and  action  sub- 
stantially in  all  respects  In  pursuance  of 
and  as  required  by  that  statute.  The  pre- 
sumption Is,  nothing  to  the  contrary  ap- 
pearing, that  they  exercised  the  antbori^ 
and  powers  conferred  upon  them  correctly, 
and  hence  tha  t  the  election  was  properly 
held  and  tbe  result  thereof  correctly  ascer- 
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talned.  Tlie  plalntirtH  contend,  however, 
that  they  have  the  right  to  contest  that 
election  in  this  action  in  the  respects  and 
for  the  causes  and  grounds  alleged  and 
specified  in  their  complaint.  Very  certain- 
ly, an  election  like  that  in  questlou  might 
be  contested  by  tax-payers  affected  by  it 
for  sufficient  cause.  Perry  v.  Whltaker, 
71  N.  C.  475,477;  Smallwood  v.  Newbem, 
SON.  C.  36;  McCormac  v.  CommiBsloners, 
Id.  441;  Caldwell  v.  Commissioners,  Id. 
45S;  Bradshaw  v.  CoDimissioners,  92  N.  C. 
978:  McNair  v.Commisoioners.StS  N.C.  370; 
McDowell  V.  Construction  Co.. 96  N.  C.  514, 
2  8.  E.  Kep.  351 ,  Goforth  v.  Construction 
Co.,  96  N.  C.  536,  2  S.  E.  Rep.  361 ;  Wood  v. 
Town  of  Oxford,  97  N.  C.  227,  2  S.  E.  Rep. 
653;  Rigsbee  v.  Durham,  98  N.  C.  81,3  S.  E. 
Rep.  749,  99  N.  C.  341,  6  S.  E,  Rep.  64.  But 
such  contest  must  be  begun  within  a  rea- 
sonable period  of  time  next  aftertlie  result 
of  the  election  has  been  declared,  and  or- 
dinarily before  any  authorized  action  has 
been  taken  in  pursuance  of  it,  whereby 
rights  of  parties  may  have  accrued.  What 
may  be  ouch  reasonable  period  must  de- 
pend, to  some  extent,  upon  the  circum- 
Btances  of  each  case.  Regularly  contest 
should  be  made  promptly  after  the  result 
of  the  election  shall  be  us'-ertained.  It  Is 
betterthat  this  should  bedone  in  all  cases, 
but  there  might  bo  causes  that  would  ex- 
cuse some  delay,  as  where,  in  cases  like 
this,  the  commissioners  at  first  manifested 
a  purpose  not  to  take  action  in  pursuance 
of  the  ascertained  result,  but  after  the 
lapse  of  time,  longer  or  shorter,  they 
(raadulently  and  colluslvely,  with  persons 
or  corporations  seeking  and  intending  to 
take  benefit  thereby,  should  proceed  .to 
take  action.  In  such  case,  tax-payers 
might  then  promptly  take  action  to  con- 
test the  .election  for  any  proper  cause,  if 
rights  of  innocent  parties  had  notaccrued. 
Justice,  fairness,  and  sound  public  policy 
alike  suggest  and  require  that  such  con- 
tests shall  be  made  in  good  faith,  with  rea- 
sonable promptness,  and  for  Just  cause. 
The  nature  of  such  matters  forbid  inten- 
tional, careless,  or  negligent  delay.  The 
election  in  question  was  apparently  suffi- 
ciently regular  and  valid.  It  was  held  on 
the  7th  day  of  August,  1886.  In  December 
of  that  year  a  tax-payer  of  the  township, 
suing  in  behalf  of  himself  and  all  other 
tax-payers  Interested,  brought  his  action 
in  the  proper  court  to  contest  the  election 
as  to  its  validity  and  the  declared  result 
thereof.  In  Angust  of  the  year  next  there- 
after that  action  was  ended  by  a  Judgment 
of  nonsuit.  This  action  v/as  begun  on 
the  4th  of  November,  1889,  after  the  agent 
of  the  township  mentioned  bad  subscribed 
for  capita]  stock  of  the  railroad  company 
mentioned,  after  the  bonds  of  the  town- 
,  Bbip  had  been  Issued  in  pursuance  of  the 
election,  and  after  thedefendan  ts  had  levied 
the  tax  to  pay  accruing  interest  on  such 
bonds,  and  provide  for  the  sinking  fund 
required.  No  fraudulent  conduct  on  the 
part  of  the  defendants  is  charged,  nor  any 
collusion  between  them  and  the  «ald  rail- 
road company,  nor  Is  any  cause  assigned 
for  the  long  delay  In  bringing  this  action. 
In  view  of  these  facts  we  think  it  very 
clear  that  the  plaintiffs  ought  not  to  be  al- 
lowed to  maintain  the  action.    Familiar 


with  the  facts  alleged  by  them,  advertent 
to  the  tact  that  an  action  had  been 
brought  to  contest  the  election,  which 
was  abandoned,  as  they  must  have  been; 
that  the  railroad  company  was  actively 
prosecuting  the  constructUm  of  Its  road, 
which  the  subscription  for  its  capital 
stock  was.  Intended  to  promote;  with  the 
fact  that  an  agent  was  appointed  to  sub- 
scribe for  the  stock, — they  delayed  to  bring 
their  action  for  more  than  three  years. 
No  excuse  whatever  for  such  delay  Is  al- 
leged. Manifestly  the  plaintiffs  carelessly 
and  negligently,  and  without  the  slightest 
cause,  so  far  as  appears,  failed  to  bring 
their  action  within  a  reasonable  period  of 
time,  and  this,  too,  while  Important  facts, 
of  which  they  must  have  had  knowledge, 
prompted  them  to  do  so  if  they  were  dis- 
satisfied with  the  election  for  any  proper 
ca<isR.  There  was  not  merely  negligent 
delay,  but  as  well  Important  rights  of  par- 
ties had  accrued,  who,  so  far  as  appears, 
were  in  no  way  chargeable  with  any 
fraudulent  conduct  as  to  such  rights,  or 
with  notice  of  the  alleged  irregularities  of 
the  election.  While  the  law  is  careful  to 
protect  the  rights  of  tax-payers  In  this 
and  like  cases,  they  must  be  diligent  and 
Invoke  its  aid  in  apt  time.  Elections  are 
serious  and  important  things,  and  not  to 
be  Interfered  with  for  slight  causes,  or 
at  any  and  all  times,  at  the  pleasure  of 
complaining  parties.  They  are  authorized 
by  the  law,  and  serve  Important  purposes 
in  the  economy  of  government,  and  when 
apparently  regular  and  valid,  must  be  up- 
held In  all  connections,  unless  they  shall 
be  contested  at  the  proper  time  and  in  the 
proper  wa.y. 

The  counsel  for  the  appelleescited  and  re- 
lied in  part  upon  McDowell  v.  Construction 
Co.,  supra,  to  show  that  this  action  was 
brought  in  apt  time.  That  case  is  very 
different  in  material  respects  from  the 
present  one.  In  It  the  plaintiffs  alleged 
facts  and  circumstances  and  produced  ev- 
idence going  strongly  to  prove  the  same, 
to  show  excusable  and  not  unreasonable 
delay  In  bringing  the  action.  They  alleged 
fraudulent  combinations  of  the  d^end- 
ants  to  have  the  defendant  commissioners 
unlawfully  declare  the  result  of  the  elec- 
tion, and  that  the  defendants,  otiier  than 
themselves,  had  notice  and  knowledge  of 
their  unlawful  and  fraudulent  acts,  etc. 
That  case  came  before  this  court  by  ap- 
peal from  the  order  of  the  court  below 
denying  a  motion  for  injunction  pending 
the  action.  It  was  not  hereupon  the  mer 
its.  The  court  there  said,  among  other 
things :  "  There  is  no  statutory  provision 
that  requires  such  elections  to  be  contest- 
ed at  once  after  they  take  place,  and  in  a 
particular  manner.  It  was  therefore  suf- 
ficient for  the  plaintiff  to  bring  his  action 
within  a  reasonable  period  and  in  the  or- 
dinary method. "  The  defendants  pleaded 
"that  more  than  three  years  having 
elapsed  since  the  result  of  th«*  election  wua 
declared  and  announced."  and  insisted 
that  therefore  the  plaintiff's  right  to 
maintain  this  action  is  barred  by  the  stat- 
ute of  limitation,  (Code,  §  155.)  The 
plaintiffs  contended  that  they  had  the 
right  to  bring  their  action  at  any  time 
within  10  years  next  after  the  result  of  the 
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election  was  declared,  and  insisted  that 
their  cause  of  action  was  embraced  by  the 
statute,  (Code,  §  168.)  We  think  the  stat- 
ute ut  limitation  has  no  application  in 
this  and  like  coses.  The  action  is  peculiar 
and  exceptional.  The  purpose  is  not  to 
litigate,  settle,  and  administer  any  positive 
primary  rightotthepiaintitl's.bntBimply  to 
contest  the  validity  ol  the  election,  to  try 
and  determine  that  it  was  urwas  not  reg:- 
nlar  and  valid,  and  the  result  thereof  duly 
ascertained  or  otherwise,  and  to  grant 
such  relief  in  that  respect  as  the  nature 
and  circnrostancee  of  the  case  may  re- 
quire. The  rights  of  the  plaintiffs  are  only 
mcondary  and  incidental,  dependent  upon 
the  election  and  its  results.  The  matter  in 
controversy,  the  real  cause  of  action,  con- 
cerns the  public,  (all  the  tax-payers  of  the 
township,)  and  in  some  cases  possibly 
others;  The  plaintiffs,  by  reason  of  tlieir 
interests  as  such  tax-payers,  secondary  and 
indirect  In  their  nature,  are  allowed  to 
maintain  the  action,  not  to  litigate  their 
several  and  particular  liabilities  to  pay 
the  taxes  levied,  but,  as  we  have  said,  to 
contest  the  validity  or  invalidity  of  the 
election,  and  thus  settle  and  conclude  the 
general  liability  or  non-Iiabillty  created  by 
it  as  contemplated  by  the  statute  allow- 
ing the  election  to  be  held.  No  statute 
gives  this  action  and  actious  in  like  cases; 
nor  is  there  any  statutory  provision  for 
contesting  elections  of  the  kind  in  ques- 
tion. The  constitution  (article  7,  §  7.)  al- 
lows municipal  corporations,  as  pre- 
scribed, to  contract  debts,  pledge  their 
faith,  or  to  loan  their  credit  "by  a  vote  of 
the  majority  of  the  qualified  voters  there- 
in." But  this  does  not  imply  that  the  ac- 
tion of  the  authority  to  order  an  election 
for  such  purpose,  and  ascertain  the  result 
thereof,  shall  be  final  and  conclusive,  cer- 
tainly not  in  the  absence  of  some  positive 
legislative  enactment  so  providing.  Gen- 
erally the  duties  of  persons  charged  with 
the  conduct  of  such  elections  are  largely 
ministerial,  and  they  are  not  well  quali- 
fied to  decide  legal  questions  arising  in 
and  about  the  elections  they  superintend. 
It  is  intended  that  they  shall  observe  stat- 
utory directions,  hold  tbeelectlons,  and  as- 
certain the  result  of  them  by  adding  the 
votes  cast  together,  and  such  result  will 
prevail  unless  persons  interested  shall  see 
fit  at  the  proper  time  to  contest  the  elec- 
tion in  some  aspect  of  It.  Such  elections 
not  unfre<iuentlyare  of  very  great  moment 
to  tax-payers,  as  well  as  those  who  are  In- 
tended to  take  particular  benefit  by  them. 
They  may  involve  riguts,  liabilities,  and 
questions  of  law  and  fact,  very  important 
and  complex  in  their  nature.  The  law 
does  not  contemplate  or  Intend  that  the 
action  of  the  persons  who  hold  the  elec- 
tion and  ascertain  its  results,  in  matters 
BO  serious,  shall  be  conclusive.  They 
might,  through  Ignorance,  honest  mistake, 
or  corrupt  purpose,  decide  improperly 
questions  Involving  the  validity  or  inva- 
lidity of  the  election,  or  they  might  falsely 
ascertain  the  result  thereof.  It  cannot 
be  that  tax -payers,  in  such  case,  have  no 
remedy,  legal  or  equitable.  Clearly,  in  the 
absence  of  any  statutory  remedy,  the  su- 
perior courts,  in  the  exercise  of  their  pow- 
ers of  general  Jurisdiction  both  legal  and* 


equitable,  may  entertain  actions  brought 
by  Interested  parties  to  contest  such  elec- 
tions, and  determine  that  they  are  valid 
or  iavalid,  and  as  well  the  true  result  of 
them,  and  tn  that  end  may  make  such  or- 
ders and  take  such  action  as  may  be  al- 
lowed by  general  principles  of  law  and 
equity  applicable.  Such  exceptional  ac-  . 
tions  are  equitable  in  their  nature,  and  are 
allowed  by  the  courts  in  the  exercise  of 
their  chancer.v  Jurisdiction  to  prevent  a 
failure  of  justice,  and  g^ive  Just  effect  to 
the  will  of  the  people.  They  have  been 
sustained  in  many  cases.  See  those  cited 
supra.  See,  also,  Calaveras  Co.  v.  Brock- 
way,  30  Cal.  325;  Gibson  v.  Supervisors,  80 
Cal.  359,  22  Pac.  Rep.  2%;  Boren  v.  Smith. 
47  III.  482:  People  t.  Wiant.  48  111.  263; 
Dickey  v.  Reed,  78  111.  2«2. 

As  we  have  seen,  it  is  not  the  purpose  of 
the  plaintiffs  by  this  action  to  enforce  any 
direct,  positive  private  rights  of  their 
own.  but  to  protect  the  tax-payers,  whose 
rights  are  affected  adversely,  as  is  alleged, 
against  an  election  unlawfully  ordered  and 
held,  or  If  It  was  lawful  in  form,  then  to 
give  effect  to  the  will  of  the  people  of  the 
township  ad  expressed  at  and  by  it.  To 
these  ends  they  invoke  the  chancery  au- 
thority of  the  court  as  above  explained. 
But  the  court  will  not  grant  Its  aid  so  In- 
voked unless  it  appears  that  the  plaintiffs 
have  been  reasonably  diligent,  this  depend- 
ing upon  the  facts  and  circumstances  of 
the  case,  in  bringing  their  action.  Espe- 
cially it  will  not  where  they  have  negligent- 
ly delayed  to  bring  their  action  until  the 
rights  of  Innocent  parties  have  accrued. 
Nor  will  the  court  tolerate,  much  less  en- 
courage, merely  captlouH  or  vexatious  in- 
terference with  such  elections.  It  must 
appear  that  the  action  is  prompted  by 
good  faith,  reasonable  diligence,  and  a 
substantial  causeof  action.  Otherwise  the 
plaintiffs  cannot  have  the  relief  they  de- 
mand, and  the  action  will  be  dismissed. 
Their  right  to  sue  does  not  depend  at  all 
upon  the  statute  of  limitation,  but  upon 
the  application  of  plain  principles  of 
equity,  which  require  that  a  party  seeking 
relief  must,  before  he  is  entitled  to  have 
the  same,  do  as  to  the  matter  in  question 
what  in  Justice,  fairness,  and  good  con- 
science he  should  have  done  on  his  part. 
In  cases  like  the  present  one.  unless  such 
constituent  equitable  element  appears,  no 
sufficient  cause  of  action  is  alleged.  Vigl- 
lantibus  non  dormlnenUbus  terjuitas  aab- 
renlt.  Story,  Eq.  Jur.  §§  959a,  1284a.  We 
are  therefore  of  opinion  that  the  plaintiffs 
have  not  alleged  a  causeof  action  that  en- 
titles them  to  contest  the  election  men- 
tioned in  the  pleading  as  to  its  validity, 
or  as  to  the  ascertained  result  of  the  same. 
Hence  the  motion  for  an  injunction  pend- 
ing the  action  on  that  account  should 
have  been  denied  by  the  court  below. 

The  plaintiffs  further  contended  in  th«s 
court  below,  and  as  well  In  this  court, 
that  the  statute  first  above  cited,  under 
which  the  election  was  held,  the  bonds  in 
question  were  issued,  and  the  tax  com- 
plained of  was  levied,  was  void  as  to  such 
bonds  and  tax  "in  that  it  authorises  a  tax 
upon  property  alone,  and  not  upon  polls, 
thereby  destroying  the  equation  required 
by  the  constitution  for  such  purposes  to 
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be  preserved  In  taxation. "  In  our  ]adg- 
ment  a  proper  and  nocessary  interpreta- 
tion of  ttie  several  provisions  of  the  cou- 
stitntion  pertinent  and  material  to  the 
question  thus  raised  does  not  warrant 
such  contention  of  the  plaintiffs.  They 
insist  that  the  constitution  (article  5,  §§  1, 
8.)  prescribe,  define,  and  establish  the  sev- 
eral subjects  of  taxation,  and  the  neces- 
sary equation  of  the  same  as  between  tax 
on  polls  and  the  same  on  property  of  all 
kinds  for  the  purposes  contemplated  by 
the  statutory  provision  in  qnentlon.  The 
article  Just  cited  Is  entitled  **  Revenue  and 
Taxation, "  and  the  sections  cited  provide 
that  "the  general  assembly  shall  levy  a 
capitation  tax  on  every  male  inhabitant 
of  the  state  over  twenty-one  and  under 
fifty  years  of  age,  which  shall  be  equal  on 
each  to  the  tax  on  property  valued  at 
three  hundred  dollars  In  cash.  The  com- 
missioners of  the  several  counties  may  ex- 
empt from  capitation  tax, In  special  cases, 
on  account  of  poverty  and  infirmity,  and 
the  state  and  county  capitation  tax,  com- 
bined, shall  never  exceed  two  dollars  on 
the  bead. "  "  Laws  shall  be  passed  taxing 
by  a  uniform  rule  all  moneys,  credits,  In- 
vestments in  bonds,  stocks,  Joint-stock 
companies,  or  otherwise,  and  also  all  real 
and  personal  property,  according  to  Its 
true  valne  In  money.  The  general  assem- 
bly may  also  tax  trades,  professions,  fran- 
chises, and  Incomes,  provided  that  no  in- 
come shall  be  taxed  when  the  property 
from  which  the  income  Is  derived  is  taxed." 
Thus  Is  established  the  equation  of  capita- 
tion and  property  taxation  contended  for 
by  the  plaintiffs.  But  it  is  settled  by 
many  decisions  of  this  court  that  it  does 
not  establish  an  exclusive  system  or  scheme 
of  taxation  applicable  and  to  be  observed 
in  all  cases  and  for  all  purposes ;  that,  on 
the  contrary,  it  applies  only  to  the  revenue 
and  taxation  necessary  for  the  ordinary 
purposes  of  the  state  and  the  several 
counties  thereof.  Neither  in  terms,  nor  by 
Implication  or  effect,  does  it  apply  to  all 
purposeti  mentioned  In  the .  article  cited ; 
especially  it  does  not  apply  to  the  raising 
of  revenue  necessary  to  pay  the  debts  of 
the  state,  and  of  the  several  counties  ex- 
isting anterior  to  the  adoption  of  the  pres- 
ent constitution  and  other  purposes  spec- 
ified. It  is  also  important  In  this  connec- 
tion to  observe  that  that  article  does  not 
provide  nordeclare  that  the  equation  so  es- 
tablished shall  be  of  universal  and  exclu- 
sive application;  that  it  in  terms  requires 
that  the  capitation  tax  shall  be  levied 
when  property  shall  be  taxed ;  that  It  ex- 
pressly mentions  only  the  state  and  coun- 
ties In  connection  with  the  subjects  of  rev- 
enue and  taxation,  and  does  not  mention 
cities,  towns,  and  other  municipal  corpo- 
rations, or  make  any  reference  to  or  pro- 
vide for  or  as  to  them.  It  does  not  pro- 
vide or  direct  how  the  revenues  for  those 
purposes,  ordinary  or  extraordinary,  shall 
be  raised.  As  It  so  expressly  provides, 
much  in  detail,  as  to  state  and. county  rev- 
enue and  taxation.  It  is  singular  that  It 
tails  to  make  some  reference  to  municipal 
corporations  In  such  respect  If  it  was  in- 
tended to  embrace  them.  That  it  does 
not  so  intend  Is  the  more  manifest  In  that 
they  are  expressly  provided  for  in  such  re- 


spects In  hnother  distinct  article  of  the 
constitution.  Moreover,  the  state  and 
counties,  in  their  nature  as  to  their  pur- 
poses and  wantH,  are  In  many  Important  re- 
spects very  dlHerent,  and  on  a  diffentnt 
tooting,  from  ordinary  municipal  corpora- 
tions as  to  revenue  and  taxation,  and  It 
is  therefore  appropriate  and  orderly  that 
provision  as  to  them  Is  made  In  a  separate 
article.  University  R. Co.  v.  Uolden,03N.C. 
410;  Haughton  V.  Commissioners,  70  N.  C. 
466;  Street  v.  Commibsioners,  Id.  644; 
French  v.  Commissioners, 74  N.C.  692.  And 
there  are  numerous  other  cases  to  the  like 
effect.  Article  7  of  the  constitution  is  enti- 
tled "  Municipal -Corporations, "  and  is  ex- 
clusively devoted  to  that  subject.  Partic- 
ularly, for  the  present  purpose.  It  preHcribes 
and  establishes  how  they  may  create 
debts,  and  the  method  of  raising  revenue 
for  their  purposes.  The  fourteenth  section 
thereof  provides  that  "  the  general  assem- 
bly shall  have  full  power  by  statute  to 
modify,  change,  or  abrogate  any  and  all 
of  the  provisions  of  this  article,  and  sub- 
stitute othere  in  their  place,  except  sec- 
tions 7,  9,.  and  13."  Sections  7  and  9,  not 
subject  to  modification,  change,  or  abro- 
gation, have  express  reference  to  debts 
and  liabilities,  such  as  municipal  corpora- 
tions may  create  or  incur,  and  to  taxa- 
tion. Tbey  are  material  here,  and  pro- 
vide that  "no  county, city,  town,  or  other 
municipal  corporation  shall  contract  any 
debt,  pledge  its  faith,  or  loan  its  credit, 
nor  shall  any  tax  be  levied  or  collected  by 
any  officer  of  the  same  except  for  the  nec- 
essary expenses  thereof,  unless  by  a  vote 
of  the  majority  of  the  qualified  voters 
therein."  "All  taxes  levied  byanyciiunty, 
city,  town,  or  township  shall  be  uniform 
and  ad  valorem  upon  all  property  In  the 
same,  except  property  exempted  by  this 
constitution."^  It  should  be  noted  that 
counties  are  embraced  In  these  sections,  as 
they  are  also  in  article  6,  cited  and  consid- 
ered above.  As  we  have  seen, in  the  latter 
article  the  equation  of  taxation,  as  above 
explained,  applies  to  the  raising  of  revenue 
for  their  ordinary  purposes,  that  is  for 
their  ordinary  purposes  as  political  sub- 
divisions of  the  state,  but  It  does  not  apply 
In  the  levy  of  taxes  to  pay  debts  of  coun- 
ties contracted  anterior  to  the  adoption 
of  the  present  constitution.  As  simply 
such  subdivisions  of  the  state  they  are  not 
municipal  corporations  proper,  but  are' 
constituent  parts  of  the  state,  serving 
mainly  Its  purposes  in  the  administration 
of  government  in  the  localities  where  they 
are  severally  situate.  In  the  sections 
above  recited  of  article  7  they  are  put  on 
the  footing  of  municipal  corporations 
proper,  as  they  may  be  for  some  purposed 
to  a  greater  or  lees  extent,  particularly  In 
the  creation  of  debts  and  the  like,  as  they 
maybe  allowed  to  create  them  by  statute. 
It  is  not  contemplated  that  counties 
simply  as  such  shall  ordinarily  contract 
debts  or  create  obligations  In  the  nature 
of  debts.  It  Is  intended  that  money  shall 
be  raised  currently  by  taxation  to  serve 
their  ordinary  purposes  and  pay  their  or- 
dinary expenses.  As  we  have  already  seen, 
countlesroust  begoverned  by  the  equation 
and  limitation  of  taxation  In  raising  rev- 
enue to  defray  their  ordinary  expenses,  as 
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grovtded  In  article  5  of  the  constitution, 
lit  In  raining  revenue  to  discharge  any 
debt  or  other  obligation  they  may  con* 
tract  or  asuame,  as  allowed  by  section  7 
of  article  7,  they  mtist  be  governed  by  and 
observe  the  method  of  taxation  prescribed 
and  established  by  that  article.  And  other 
munivipal  corporatiuns  must  be  governed 
by  that  article  aa  to  all  taxes  they  may 
have  authority  or  occasion  to  levy.  This 
is  so,  because  that  article  requires  that 
"all taxes  levied  byany county, city, town, 
or  township  shall  be  uniform  and  ad  va- 
lorem upon  all  property  In  the  same  except 
property  exempted  by  this  constitntion. " 
it  is  insisted,  liowpver,  in  this  connection 
that  the  last-recited  provision  simply  es- 
tabllHlies  themethod  of  assessing  property 
for  taxation,  and  that  it  does  not  intend 
or  purport  to  designate  the  subjects  of 
taxation:  that  article  5,  §§  1,3, establishes 
what  shall  be  such  subjects  in  all  cases, 
and  certainly  by  municipal  corporations. 
This  is  a  niisappreheiiBlon,  because,  as  we 
have  already  seen,  the  last-cited  article 
does  not  mention  or  apply  to  municipal 
cori><>ratIon8;  does  not  mention  or  refer 
to  them,  except  counties  as  to  their  ordi> 
nary  expenses;  nor  does  it  purport  in 
terms  or  just  implication  to  prescribe  and 
designate  the  subjects  of  taxation  for  pur- 
poxes  other  than  such  as  are  mentioned 
and  sppclHed  therein.  It  seems  to  us  very 
clear  that  the  lost-recited  clause  does  not, 
nor  was  it  intended  simply  to,  establish 
the  method  of  asses.sing  propei-ty  (or  tax- 
ation, it  as  well  and  further  designates 
what  shall  bethe  subject  of  such  taxation, 
to- wit,  "all  property  in  the  •  •  •  coun- 
ty, city,  town,  or  township."  It  did  and 
does  n«»t  further  provide  for  the  levy  of 
the  capitation  tax.  It  the  purpose  was 
simply  to  estaiillHb  a  method  of  assepsing 
projiorty,  the  appropriate  pliraseology 
would  be:  "All  pt-operty shall  be  taxed  by 
a  uniform  rule  and  sri  valorem."  It  was 
not  necessary  to  designate  the  aitaa  of  the 
property. 

Section 6  of  article  7  (now  abrogated)  re- 
flects some  light  upon  the  meaning  of  the 
einuse  under  eonslderntion.  It  provides 
tliat  "the  township  board  of  trustees 
sbtill  assess  the  taxable  property  of  their 
townsliip,  and  mal<e  return  to  the  county 
comnilHtiioners  for  revision,  as  may  bp  pre- 
scritied  l)y  law."  No  provision  was  made 
In  that  or  any  connection  for  liHting  and 
reporting  to  thecountyconimisKloners  the 
names  of  pei-sonssubject  to  capitation  tax. 
Why  such  omission.  If  it  were  intended  to 
levy  the  capitation  tax  for  municipal  cor- 
poration purposes?  8uch  omission  is  the 
more  significant  as  section  6  of  article  5 
provides  that  "the  taxes  levied  by  the 
commi8slon<^r8  of  the  several  counties  for 
county  purposes  shall  be  levied  in  like 
manner  with  the  state  taxes,"  etc.  This 
obviously  implies  levying  taxes  for  ordi- 
nary county  purposes,  though  special, 
Including  the  capitation  tax.  No  such  or 
like  provision  appears  in  article  7.  This 
ia  singular  If  the  purpose  was  In  the  last- 
named  article  to  provide  for  the  capita- 
tion tax.  Moreover,  if  article  6  was  In- 
tended to  have  general  ai>plication,  and 
to  include  municipal  corporations,  as  con- 
tended, and  if  section  9  of  article  7  was 


intended  simply  to  provide  a  method  ot 
assessment  of  property  for  taxation,  as 
insisted,  then  the  latter  provision  is  un- 
necessary and  nugatory,  because  such 
method  of  assessment  is  In  effect  provided 
in  section  8  of  article  &.  It  is  not  to  be 
presumed  that  a  section  of  the  constita- 
tion,  and  especially  one  so  distinctive, 
was  Intended  to.  serve  no  purpose.  It 
must  be  interpreted  as  designating  the 
subject  of  taxation  upon  which  taxes  shall 
be  levied  for  municipal  purposes.  More- 
over, the  constitution  is  a  solemn  instru- 
ment of  the  highest  dignity  and  impor- 
tauce.  It  is  Intended  that  the  whole  and 
definite  part  and  clause  thereof  shall  have 
effect  in  all  proper  connections  and  rela- 
tions for  the  pu^poses  expressed  and  in- 
tended therein.  Its  provisions  are  not  pre- 
sumed or  intended  to  be  inoperative  or 
impracticable,  nor  must  they  be  so  takeq 
and  treated.  On  the  contrary,  they  must 
receive  such  Interpretation  as  will  give 
them  each  and  all  practical  effect,  if  this 
can  be  done.  Now,  the  equation  of  taxa- 
tion referred  to,  and  on  which  the  appeU 
lees  rely  In  support  of  their  view,  necessa- 
rily Implies  limitation  of  taxation.  If  such 
equation  and  limitation  are  intended  to 
and  must  be  applied  generally  as  to  taxes 
levied,  including  those  to  meet  the  ordi- 
nary expenses  and  purposes  of  the  state 
and  counties,  and  also  the  like  ordinary 
expenses  of  municipal  corporations,  then 
the  provision  (article?,  §  7)  allowing  the 
latter  to  contract  debts,  pledge  their  faith, 
and  loan  their  credit,  is  practically  inop- 
erative and  nugatory,  because,  in  such 
case,  the  subjects  of  taxation  (property 
and  polls)  in  the  state  are  Inadequate  to 
allow  the  levy  o(  taxes  for  any  such  last- 
mentioned  purpose.  Tbis  was  so  at  and 
before  the  time  of  the  adoption  of  the 
constitution,  and  has  been  so  ever  since 
that  time.  Tbi^  certainly  appears  from 
many  statutory  enactments,  the  legisla- 
tive and  financial  history  of  the  state,  and 
as  well  from  common  knowledge  of  the 
affairs  of  the  state,  its  resources,  wealth, 
and  population.  Indeed,  such  equation 
and  limitation  have  scarcely  allowed  a 
levy  of  taxes  adequate  to  meet  the  ordi- 
nary expenses  of  thestate  and  counties,  and 
it  Is  altogether  probable  that  it  was  not 
intended  to  apply  to  municipal  corpora- 
tions. This  view  is  strengthened  by  arti- 
cle 8.  §  4,  which  provides  that  "it  shall  be 
the  duty  of  the  legrlslatnre  to  provide  for 
the  organization  of  cities,  towns,  and  in- 
corporated vlllnges,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning 
their  credit  so  as  to  prevent  abuses  in  as- 
sessments and  in  contracting  debts  by 
such  municipal  corporation."  This  section, 
taken  in  connection  with  article  7,  of 
which  it  is  in  effect  a  part, makes  manifest 
the  purpose  to  give  the  legislature  control 
of  the  subjiKt'  of  municipal  taxation,  ex- 
cept as  to  the  method  and  subject  ot  tax- 
ation. It  Is  not  at  all  probable  that  Its 
purpose  was  to  give  the  legislature  con- 
trol of  such  taxation  simply  within  the 
equation  and  limitation  of  taxation  as 
established  in  article  5,  §  1.  For  such  pur- 
pose, as  we  have  seen,  it  would  bn  nuga- 
tory.   We   are  therefore    of  opinion    (1) 
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that  the  eqaatlon  and  limitation  of  taxa- 
tion establiHlied  by  tlie  constitution  (arti- 
cled, §  1)  applies  only  to  taxes  levied  for 
tlie  ordlnar.v  purposes  ol  the  state  and 
counties,  and,  as  to  levies  of  taxes  for  such 
purposes,  it  must  be  observed ;  (2)  that 
a  county  when  it  contracts  a  debt,  pledges 
its  faith,  or  loans  its  credit  as  allowed  by 
article  7.  §  7,  must  levy  taxes  necessary  to 
raise  revenue  for  sucli  purposes  upon  all 
the  property  in  the  same,  except  such 
property  aa  is  exempted  from  taxation; 
(S)  that  a  city,  town,  or  other  municipal 
corporation,  "for  the  necessary  expenses" 
thereof,  must  levy  taxes  upon  all  the 
property  in  the  same,  with  the  like  excep- 
tion; (4)  that  a  city,  town,  or  other  mu- 
nicipal corporation,  when  it  contracts  a 
debt,  pled);e8  its  faith,  or  loans  its  credit 
as  allowed  by  article  7,  §  7,  must  levy  taxes 
,  upon  all  the  property  in  the  same  with 
'  the  like  exception ;  (5)  that  the  constitn- 
tion  does  not  require  that  a  capitation 
tax  shall  be  Ievie<1  except  when  taxes  are 
levied  for  the  ordinary  purposes  of  the 
state  and  oounties.  Such  ordinary  pur- 
poses embrace  the  case  where  county  com- 
missioners levy  more  than  the  double  of 
the  state  tax  "for  a  special  purpose,  with 
the  approval  uf  the  general  assembly, "  as 
provided  In  article  6,  §  6.  Such  "special 
purpose"  must  be  of  the  ordinary  pui^ 
poses  of  the  county,  such  as  that  to  build 
a  court-house,  a  public  jail,  or  an  Impor- 
tant bridge,  as  to  which  it  maybe  deemed 
necessary  to  create  a  special  fund. 

We  do  not  mean  to  say  that  the  general 
assembly  has  not  power  to  require  a  cap- 
itation tax  to  be  levied  when  taxes  are 
levied  upon  property.  We  simply  decide 
that  it  is  not  essential  that  it  do  so.  We 
are  not  called  upon  here  to  decide  that  it 
may  not  require  a  capitation  tax  to  be 
levied.  It  seeniS  that  it  may.  The  power 
to  do  ao  has  been  frequently  exercised. 
See  Brothers  v.  Comm'issioners,  70  N.  C. 
TX.  Hence  we  conclude  that  the  statute 
in  question  is  not  void  because  it  failed  to 
require  a  capitation  tax  to  be  levied  in  ob- 
servance of  article  5,  §  I,  of  the  constitu- 
tion, or  at  all.  A  capitation  tax  was  not 
necessary  to  the  validity  of  »be  statatA. 
We  think  that  the  interpretation  we  have 
thus  given  the  several  articles  and  clauses 
of  the  constitution  bearing  npon  the  im- 
portant question  raised  by  the  appellees  is 
the  true  one,  indeed  the  only  one  consist- 
ent with  their  phraseology,  terms  and  pur- 
poses, and  that  renders  the  whole  in  \arge 
measure  harmonious.  We  know  that  it 
has  been  said,  obiter,  in  several  cases, 
that  the  equation  and  limitation  of  taxa- 
tion referred  to  above  must  be  observed  in 
levying  taxes  for  municipal  purposes ;  but 
it  has  not  been  'SO  decided,  certainly  not 
ezpriissly  decided,  nor  can  it  be,  in  our 
Judgment,  without  defeating  the  true  in- 
tent reasonably  appearing.  The  plaln- 
tlBs'  counsel  further  contended  that  the 
township  mentioned  in  the  pleading  bad 
no  corporate  existence,  and  therefore  the 
statute  as  to  It  is  void.  This  contention 
is  unfounded.  Townships  haveadestinct- 
Ive  existence  for  specified  purposes  created 
by  statute,  (Code,  §  707,  pars.  18. 14.)  and 
the  legislature  may  confer  upon  and  invest 
them  with  corporate  powers  for  a  partic- 


ular pertinent  purpose;  as  to  snbscrlbe  for 
the  capital  stock  of  a  railroad  company, 
to  iasne  its  bonds  to  raise  money  to  pay 
for  the  same,  to  levy  taxes  upon  the  prop- 
erty of  the  tax-payers  therein  to  pay  the 
accruing  interest  uiion  such  bonds,  and  to 
pay   the  same  at   their   maturity.    And 
there  is  no  reanon  why  the  statute  may 
not  require  the  county  commissioners  to 
order   the   election,  ascertain  the   result 
thereof,  issue  bonds,  and  levy  taxes  in  the 
township,  as  was  done  in  this  case.    In- 
deed, such  provision  was  convenient  and 
expedient.    The  townships  are  constitu- 
ent parts  of  the  county  organization,  and 
county  officers  may  well  be  charged  with 
duties  and  authority  In  respect  to  debts 
they  may  be  allowed  by  statute  to  con- 
tract. It  Is  settled  that  townships  may  sub- 
scribe for  the  capital  stock  of   railroad 
companies  whun  empowered  for  that  pur- 
pose by  statute.    Wood   v.  Town  of  Ox- 
ford. 97  N.  C.  227,  2  S.  E.  Rep.  653;  Brown 
V.  Commissioners,  100    N.  C.  92,    5  S.  E. 
Rep.  178,  and  cases  there  cited.   The  plain- 
tiffs failed  to  allege  a  cause  of  action,  and 
therefore  the  court  should  have  denied  the 
motion  for  an  injunction  pending  the  ac- 
tion.   To  entitle  the  plaintiffs  to  relief  by 
injunction  pending  the  action  they  must 
allege  a  cause  of  action  that  entities  them 
to  have  the  same,  whatever  may  be  the 
result  of  the  trial  upon  the  merits.    Harri- 
son V.  Bray,  92  N.  C.  48S;  Moore  v.  Mining 
Co.,  104  N.  C.  684, 10  S.  E.  Rep.  679;   Rich- 
mond, etc.,  R.  Co.  v.  Durham,  etc.,  Ry.  Co., 
104  N.  C.  fi58, 10  S.  E.  Rep.  669.    There  is  ei^ 
ror.    Let  this  opinion  be  certified  to  the  su- 
perior court  according  to  law.    It  is  so  or- 
dered. 

a«  N.  C.  SW) 

State  v.Pbtehs. 

(Supreme  Court  of  North  CaroUna.    Nov.  S, 
1890.) 

Fbbjukt— IirmcmiiiT— EvnwNOB— Wasrutt. 

1.  When  perjury  is  charged  to  have  been 
committed  bjr  a  witness  In  the  trial  of  a  crim- 
inal prooeeding  which  was  begun  by  warrant,  If 
the  court  had  jurisdiction  to  investigate  the  of- 
fense charged,  it  is  no  defense  that  the  warrant 
was  issued  without  complaint  or  atDdavit. 

S.  To  prove  the  falsity  of  the  oath,  the  evi- 
dence is  not  necessarily  to  equal  in  weight  the 
testimony  of  two  witnesses.  It  is  suffloient  if 
there  is  the  testimony  of  one  witness,  and  oor- 
rotraratlve  circumstances  sufficient  to  turn  the 
scale  against  the  oath  which  is  otiarged  to  have 
been  false. 

8.  The  form  of  Indictment  for  perjury  pre- 
scribed by  chapter  88,  Axsta  1889,  Is  sufficient  and 
legaL 

4.  The  formal  conolusion,  "against  the  peace 
and  dignity  of  the  state,"  and  "against  the  form 
of  the  statute,"  etc.,  is  unnecessary  in  an  Indict- 
ment for  any  offense  wliatever,  Init  is  mere  sur- 
plusage. Bute  V.  Kirionan,  lOt  N.  C.  Oil,  10  S. 
E.  Rep.  812,  approved. 

5.  when  time  Is  not  of  the  essence  of  an 
offense,  as  in  perjury,  the  omission  to  charge  any 
time  in  the  indiotment  is  not  ground  to  arrest 
judgment    Code,  i  1189. 

0.  Where  the  indictment  for  perjury  alleges 
it  to  have  been  committed  in  an  acUon  vherein 
"the  state  was  plalntifT  and  A.  B.  defendant"  it 
is  no  variance  if  the  warrant  was  entitled  "State 
and  CIU- of  G.  vs.  A.  B. " 

7.  When  the  indictment  alleges  the  perjury 
to  have  been  committed  in  the  "trial  of  an  action 
between  the  State  vs.  A.  B.,"  it  is  immaterial 
whether  the  court,  if  it  had  jurisdiction  of  the 
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snbject-matter,  erronAonsly  or  correctly  assumed 
or  refused  to  assume  final  jurisdiction,  or  wbetber 
tt  acquitted,  i-onvicted,  or  bound  over  the  defend- 
ant in  such  action.  A  preliminary  trial  U  a  trial 
of  an  action  within  the  statute. 

8.  The  statute  has  merely  simplified  the  form 
of  indictment  for  perjury.    The  constituent  ele- 
ments of  the  offense  remain  unchanged,  and  re- 
quire the  same  proof  as  heretofore. 
{Syllainu  by  fM  Court) 

TiKllRtment  for  perjury,  tried  before  WoM- 
ACK,  J.,  and  a  jury,  at  May  term,  1880,  of 
Oatlford  superior  court.  The  indtctmeot 
wwa  aa  folluws:  "Tbe  )nrora  for  the  (state 
upon  their  oath  pieeen^  that  George  Pe- 
ters, of  Guilford  county,  did  unlawfully 
commit  perjury  upon  the  trial  of  an  action 
In  the  mayor's  court  of  the  city  of  Greens- 
boro, before  James  W.  Forbes,  mayor,  in 
Oatlford  county,  wherein  tbe  state  was 
plaintltl  and  Amos  Phillips  was  defendant, 
by  falsely  asserting  on  oath  that  he  (mean- 
ing the  said  George  Peters)  had  not  pur* 
chased  any  spirituous  liquors  from  Amos 
Phillips  less  than  half  a  pint  on  Sunday, 
April  27, 1890,  knowing  tbe  said  statement 
to  be  false,  or  being  ignorant  whether  or 
not  said  statement  was  true,  against  the 
form  of  the  statute  in  sncb  case  made  and 
provided,  and  against  the  peace  and  dig- 
nity of  the  state. "  The  false  swearing  was 
alleged  to  have  taken  place  before  the 
mayor  of  Greensboro,  In  tbe  trial  of  Amos 
Phillips  upon  the  following  warrant, 
which  was  introduced  in  evidence:  "State 
and  City  of  Greensboro  against  Amos 
Phillips,  before  James  W.  Forbes,  ma.vor. 
Warrant  for  retailing.  State  of  North 
Carolina  to  tbe  Chief  of  Police  of  tbe  City 
of  Greensboro,  or  other  lawful  officer  of 
Gnilford  County,— Greeting :  Whereas, 
complaint  has  been  made  before  roe  this 
day,  on  tbe  oath  of  W.  J.  Weatherly,  that 
Amos  Phillips,  on  or  about  the  28th  day 
of  April,  1800,  with  force  and  arms,  at  and 
in  tbe  county  aforesaid,  and  within  the 
city  limits,  did  wlUfolly  and  unlawfully 
aell  spirituous  liquors  inside  tbe  corpora- 
tion to  one  Gieorge  Peters,  in  quantity  less 
than  five  gallons,  without  having  license, 
against  the  statute  In  such  cases  made 
and  provided,  against  the  peace  and  dig- 
nity of  the  state,  and  in  violation  of  the 
city  ordinance,  (section  8,  c.  16,  p.  110:) 
These  are  therefore tocommand  you  forth- 
with to  apprehend  the  said  Amos  Phillips, 
and  him  have  before  me  at  tbe  mayor's 
office,  then  and  there  to  answer  the  said 
cbai^,  and  bedealt  with  according  to  law. 
Given  under  my  hand  and  seal  this  7th  day 
of  May,  A.  D.  1890.  Jas.  W.  Forbbs,  May- 
or. [Seal.]  "  The  evidence  Is  substantial- 
ly stated  In  the  opinion.  The  Jury  re- 
turned a  verdict  of  guilty.  Motion  in  ar- 
rest of  Judgment,  on  the  ground  that  the 
Indictment  was  not  sufficient  in  its  aver- 
ments to  charge  the  crime  of  perjunr.  Mo- 
tion denied.  Sentence  prononnced  as  in 
tbe  record  from  which  defendant  appealed. 

Tbe  Attorney  General,  for  the  State. 
Joba  W.  Graham,  for  defendant. 

Clabk,  J.,  latter  stating  tbe  Acta  aa 
above.)  The  defendant's  counsel  asked  a 
witness,  "  Was  not  the  warrant  on  which 
Amos  Phillips  was  tried  Issued  without  a 
sworn  complaint  or  affidavit  being  made 


by  any  person  whatever?"  The  indict- 
ment charged  the  perjury  to  have  been 
committed  in  that  trial.  The  question 
was  ruled  nut  on  objection  by  the  state, 
and  defendant  excepted. 

In  State  v.  Bryson.  84  N.  C.  780,  Ashe, 
J.,  In  construing  the  act  which  Is  now 
Code,  §  1133,  says  that  no  written  affida- 
vit or  complaint  is  essential,  and  that  the 
appellate  court  "can  only  look  at  the  war- 
rant which  is  thecomplalnt,"  and  "can- 
not look  behind  the  warrant  for  objec- 
tions lying  in  the  defects  or  irregularities 
of  the  preliminary  evidence. "  If  the  objec- 
tion now  made  could  not  have  availed 
Phillips  on  appeal  a  fhrtiori.  It  could  not 
be  raised  in  this  collateral  way  by  tbe  de- 
fendant. In  England,  where  a  written  in- 
formation on  oath,  it  seems.  Is  necessary 
to  the  validity  of  a  warrant,  it  was  held 
by  a  full  bench  in  the  court  of  crimlnul  ap- 
peals In  a  recent  case— (Beg.  v.  Bugbee,  14 
Cox,  Crim.  Cas.  284  (1879)— that  on  an  in- 
dictment for  perjury,  alleged  to  have  been 
committed  by  a  witness  in  a  case  where 
the  warrant  was  Issued  without  either 
written  information  or  any  oath  what- 
ever, this  Irregularity  could  not  avail  tbe 
witness  in  such  case  when  on  trial  for  per- 
jury committed  In  such  action  any  more 
than  whether  the  court  in  such  case  pro- 
nounced a  legal  or  Illegal  Judgment. 
Those  are  matters  which  concerned  tbe 
defendant  In  that  casn,  but  not  tbe  wit- 
ness if  the  conrt  had  jarlsdictlon  of  the 
offense  charged  in  the  warrant.  In  State 
V.  La  valley,  9  Mo.  834,  tbe  court  says  that 
It  is  no  defense  for  a  person  charged  with 
perjury  to  show  that  the  court  committed 
error  in  its  proceeding,  provided  it  had  ju- 
risdiction of  the  snbject-matter  and  of  tbe 
parties,  and  that  any  other  rule  would 
change  tbe  issue,  so  that,  instead  of  try- 
ing the  defendant  for  false  swearing,  the 
conrt  would  review  the  regularity  and 
correctness  of  the  proceeding  in  another 
case.  In  State  v.  Alexander,  4  Hawks,  182, 
tbe  court  upon  the  face  of  the  warrant 
had  no  Jurisdiction  of  tbe  action  In  which 
the  false  oath  was  taken.  Tbejurlsdlctlon 
depends  not  upon  the  affidavit  preliminary 
to  issuing  the  warrant,  but  on  the  nature 
of  tbe  offense  charged  in  the  warrant. 
Tbe  defendant  asked  the  court  to  Instruct 
the  Jury  "that,  as  the  evidence  of  Weath- 
erly and  others  did  not  establish  the  fact 
that  the  liquid  which  Phillips  had  was 
spirituous,  and  that  as  their  evidence, 
with  the  other  circumstances  taken  to- 
gether, only  afforded  an  Inference  that  It 
was  spirituous  liquor,it  was  not  sufficient 
to  convict  of  an  indictment  for  perjury," 
and  further"  that  no  witness  corroborated 
the  evidence  of  Wea  therly  as  to  the  sale  by 
Phillips  to  the  defendant,  nor  was  there 
any  confirmatory  circumstances  as  to  the 
sale  itself  from  PhillipB  to  defendant,  and 
that  it  amounted  only  in  dther  of  above 
eases  to  the  oath  of  Weatherly  against 
tbe  oath  of  Peters,  tbe  defendant,  and 
that  such  was  not  sntflcient  to  warrant  a 
conviction  for  perjury."  The  court  did 
not  give  these  instructions,  and  defendant 
excepted.  A  witness  for  the  state  testified 
that  on  the  Saturday  night  before  tbe 
Sunday  (April  27, 1890)  on  which  the  ille- 
gal sale  of  spiritnonB  liquor  by  Philllpa 
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veas  charged  to  have  been  committed,  be 
saw  Phillips  get  a  Jug  of  white  liquid 
drawn  from  a  barrel  in  a  bar-room,  and 
pay  for  it,  and  take  it  and  place  it  near 
where  he  afterwards  saw  him  in  the  alley, 
on  the  north  Bide  ot  the  street,  on  the  Sun- 
day referred  to,  on  which  day  he  saw  Phil- 
lips go  to  where  it  had  been  placed  several 
times,  and  return  with  a  bottle,  from 
which  he  poured  out  the  drinks  in  a  small 
glass,  holding  much  less  than  half  a  pint, 
to  divers  colored  men,  who  drank  and 
handed  Phillips  money,  and  be  saw  Peters 
in  tbe  crowd.  Another  witness,  one 
Weatherly,  testified  that  the  liquid  looked 
like  com  whisky ;  that  Phillips  poured  It 
out  of  a  bottle  into  a  "short"  glass  hold- 
ing much  less  than  half  a  pint;  that  he 
saw  the  defendant,  Peters,  drink,  and  give 
Fbllllps  a  nickel,  and  that  divers  other  col- 
ored  men  came  to  Phillips  at  the  same 
place,  in  tbe  alley  on  the  north  side  of  the 
street,  in  tbe  course  of  some  hours.  A 
tbird  witness  testified  to  tbe  crowd  of  col- 
ored men  coming  to  Phillips,. who  was  on 
the  north  side  of  tbe  street,  into  the  alley, 
described  by  tbe  other  witnesses,  and  that 
the  defendant,  Peters,  was  among  them. 
The  witness  heard  money  rattling  out  in 
tbe  alley,  but  did  not  look  to  see  who  bad 
It,  and  did  not  see  any  transaction  be- 
tween Phillips  and  Peters.  There  was  al- 
so evidence  bythe  mayorand  another  wit- 
ness that  on  tbe  trial  of  Amos  Phillips,  tbe 
defendant,  Peters,  wa«  sworn  and  exam- 
ined as  a  witness,  and  testified  that  be  did 
not  buy  any  liquor  in  quantity  less  than 
half  a  pint  from  Amos  Phillips  on  the  day 
testified  to  by  tbe  state's  witnesses,  and 
that  be  was  not  on  the  north  side  of  the 
street  on  that  Sunday.  The  false  oath 
charged  in  tbe  indictment  is  that  tbe  de- 
fendant testified  at  the  trial  of  Amos  Phll- 
Upstbat  "be  bad  not  purchased  any  spir- 
ituous Uqnortrom  Amos  Phillips  less  than 
half  a  pbit  on  Sunday,  April  27.  1890." 
Tbe  materiality  ot  tbe  oath,  and  that  the 
defendant  so  swore,  are  not  controverted 
by  any  exception  taken.  We  think  .there 
was  sufficient  evidence  to  go  ,to  the  Jury 
upon  tbe  question  whether  the  liquid  dis- 
pensed on  that  occasion  by  Amos  Phillips 
was  spirituous  liquor.  One  witness  testi- 
fied that  he  saw  defendant  purchase  of 
Amos  Phillips  some  of  the  liquid  in  quan- 
tity less  than  half  a  pint  on  Sunday,  April 
27, 1890,  and  pay  for  it.  The  testimony  of 
other  witnesses  of  sales  by  Amos  Phillips 
of  the  liquid  at  the  same  time  and  place  to 
divers  others,  and  of  defendant  being  in 
the  crowd,  and  on  the  north  side  of  the 
street,  together  with  defendant's  denial 
before  the  mayor  that  he  was  on  that 
day  north  of  tbe  street,  together  with  all 
the  circumstances  In  evidence,  make  evi- 
dence coi'roborative  of  the  single  witness 
who  testified  as  eye-witness  of  the  sale  by 
Phillips  to  Peters.  State  v.  Brown,  79  N. 
C.  642.  It  is  not  required  that"tbe  corrob- 
orative circumstances  should  equal  in 
weight  the  testimony  of  one  witness,  but 
there  must  be  enough,  in  addition  to  the 
testimony  of  ope  witness,  to  turn  the  scale 
as  against  tbe  weight  of  tbe  prisoner's 
oath  on  the  former  trial."  2  Bish.  Crim. 
Proc.  S  871.  The  instructions  asked  were 
properly  refused. 


The  defendant  moved  in  arrest  of  Judg- 
ment, on  the  ground  that  "the  bill  of  in- 
dictment was  not  sufficient  in  its  aver- 
ments to  charge  the  crime  of  perjury. " 
The  bill  of  Indlctmentls  asubstantial  copy 
of  the  form  authorized  by  chapter  83,  Aita 
1889,  except  that  it  adds  the  formal  con- 
clusion, "against  the  form  of  the  statute, 
in  such  case  made  and  provided,  and 
against  thn  peace  and  dignity  ot  the  state. " 
These  words  are  not  required  by  the  act 
cited,  nor  are  they  necessary  or  material 
In  an  indictment  tor  any  offense  in  this 
sta'te,  as  was  held  by  the  court  in  State  v. 
Kirkman,  104  N.  C.  911, 10  S.  E.  Rep.  S 13. 
The  same  rule  obtains  in  England.  Tbe 
House  of  Lords,  in  the  famous  perjury  case 
of  Castro  V.  Queen,  (better  known  as  the 
Tlchbome  Cajse,)  L.  R.  6  App.  Cas.  229, 
held.  Lord  Chancellor  Sblbornk  and  Lords 
Blackburn  and  Watson  concurring  in  the 
opinion,  affirming  the  court  below,  that 
by  virtue  ot  St.  14  &  16  Vict,  (similar  to 
our  Code,  J  1183)  the  words  "against  the 
form  of  the  statute  and  ajgalnst  the  peace 
and  dignity  ot  the  queen  "were  not  essen- 
tial in  any  Indictment,  and  their  omission 
not  ground  either  for  a  motion  to  qofuh 
or  In  arrest  of  Judgment.  Bat  we  take  it 
that  their  use  Is  meresurplusage.  The  de- 
fendant contends  however  that  the  indict- 
ment Is  defective  In  that  no  time  is  laid. 
The  act  does  not  require  It,'  and  indeed,  as 
time  Is  nut  uf  the  essence  of  the  offense, 
"  the  omitting  to  state  tbe  time  at  which 
it  was  committed"  is  not  ground  to  stay 
or  reverse  the  Judgment.    Code,  §  1189. 

It  Is  urged  here  tbat  the  warrant  in  the 
case  against  Amos  Phillips  was  entitled, 
"  State  and  City  of  Oreensboro  vs.  Amos 
Phillips,"  and  that  it  charged  that  the 
offense  was  against  tbe  ordinance  ot  tbe 
city  ot  Greensboro,  when  the  illegal  sale 
of  spirituous  liquor  is  an  oHense  only  cog- 
nizable by  state  authority.  No  objection 
was  taken  below  to  the  introduction  of 
the  warrant,  nor  was  there  any  prayer  for 
Instruction  that  there -was  a  variance  be- 
tween the  allegation  and  proof.  If  we 
could  notice  such  objection,  when  taken 
here  for  the  first  time,  1 1  is  sufficient  to  say 
tbat  the  warrant  in  proper  terms  charges 
a  sale  of  spirituous  liquor,  without  license, 
and  as  an  offense  against  the  state.  The 
additional  averment  in  tbe  warrant  that 
It  was  a  violation  of  a  town  ordinance 
also  was  mere  surplusage  as  was  tbe  use 
of  tlie  words,  "and City  ot  Greensboro, "  In 
entitling  the  warrant.  State  v.  Collins,  85 
N.  0.  511 ;  State  v.  Brown,  79  N.  C.  642. 

Objection  was  also  taken  here  that  on 
the  face  of  the  record  tbe  mayor  had  no 
jurisdiction  of  the  offense  charged  against 
Phillips,  and  therefore  the  defendant  could 
not  be  convicted  of  false  swearing,  the  ac- 
tion beiuR  cora.m  nonjudiee.  By  virtue  ot 
Code,  §  3818,  the  mayor  Is  a  court,  with 
the  Jurisdiction  ot  a  magistrate,  and  as 
such  be  bad  authority  to  Investigate  the 
charge  of  selling  liquor  without  license. 
It  does  not  appear  whether  he  assumed 
final  Jurisdiction  or  merely  bound  the  par- 
ty over  to  court,  or  acquitted  the  defend- 
ant or  dismissed  the  action.  Nor  is  it  ma^ 
teriai,  since  the  subseqaent  erroneous  or 
Illegal  judgment  of  the  mayor  could  not 
affect  the  guilt  or  innocence  ot  this  defend- 
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ant.  The  charge  In  the  warrapt  deter- 
mines the  jnrlBdiction,  ana  not  \rhat  is 
done  in  the  trial. 

It  Is  farther  objected  that  the  allegation 
ol  the  false  oath  as  having  been  talcen  at  the 
**  trial  of  an  action, "  etc.,  is  not  su  tfivleut- 
ly  definite.  Still  it  is  socb  allegation  as  is 
declared  suflSclent  by  the  statute,  and  we 
cannot  see  that  It  can  make  any  difference 
whether  It  was  a  "preliminary  trial"  or  a 
trial  with  final  Jurisdiction.  Elthercomes 
within  Code.  §  1092.  The  many  tecbnlcall- 
ties  which  have  hampered  the  administra- 
tion of  justice  in  regard  to  false  swearing 
moved  the  legislature  to  enact  section  118& 
of  the  Code,  and  more  recently  thd  above- 
cited  act  prescribing  a  simple  form  of  in- 
dictment for  that  offense.  Chapter  83, 
Acts  1889.  The  authority  of  the  legislature 
to  prescribe  forms  of  indictment  is  sus- 
tained In  State  v.  Moore,  104  N.  C.  74S,  10 
S.  £.  Rep.  183.  The  form  of  indictment 
here  authorised  points  out  to  the  defend- 
ant that  the  offense  charged  Is  perjury, 
tbe  court  and  the  names  of  the  parties  to 
the  proceeding  In  which  it  is  alleged  to 
have  been  committed,  the  words  alleged 
to  have  beon  sworn,  and  their  falsity. 
Tbe  charge  is  stmpUfled.  But  the  constit- 
nent  elements  of  the  offense  remain  as  be- 
fore. They  are  Included  in  the  allegatloD, 
"did  commit  perjury, "  and  it  must  still 
be  shown  in  proof  that  the  defendant  made 
oath  or  aflSrmation  subBtantlally  as 
charged  that  the  defendant  waB  duly  sworn 
by  an  ofiBcer  competent  to  adminUter  tbe 
oath,  and  in  a  matter  of  which  be  bad 
Jarisdlctlon,  and  In  one  of  tbe  Instances 
specified  in  Code,  §  1U92,— /.  e.,  "in  a  salt, 
controversy,  matter,  or  cauBe  depending 
in  any  of  the  courts  of  the  state,  or  in  a 
deposition  or  affidavit  taken  pursuant  to 
law,  or  in  an  oath  or  affirmation  daly  ad- 
ministered of  or  concerning  any  matter  or 
thing  whereof  such  person  is  lawfully  re- 
quired to  be  sworn  or  affirmed;"  that  it 
was  In  a  material  matter,  and  tbe  jury 
must  be  further  satisfied  that  such  oath  or 
affirmation  was  willfully  and  corruptly 
false.  When,  however,  falsity  is  proven. 
It  has  been  held  that  the  burden  Is  on  the 
defendant  to  show  that  It  arose  from  sur- 
prise, inadvertence,  or  mistake,  and  not 
from  a  corrupt  motive.  State  v.  Chambcr- 
lin,  80  Vt.  660:  2  Whart.  Crim.  Law,  (0th 
Ed.)  9  1820. 

Feb  Cobiau.    No  error. 

(107  N.  C.  81)  """"" 

COPFERBMITB  T.  WOSON. 

(AtprenM  Court  of  North  Carolina.    Oct  97, 

18U0.) 

RsvTVAi.  09  Aonos—LanTXTios. 
Code  N.  C.  1 164,  provides  that,  "If  a  per- 
son entitled  to  Inrinft  an  action  die  before  the  ez- 
irirstion  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survives,  an 
action  may  l>e  commenceJ  by  Us  representatives 
after  the  expiration  of  that  time  and  within  one 
year  trom  tus  death. "  Held  that,  where  a  right  of 
action  anrvtves  in  favor  of  an  intestate,  the 
notion  must  be  faronght  within  a  year  after  his 
death,  withont  reference  to  the  time  of  adminis- 
tration. 

Appeal  fromsoperior  court,  Pasquotank 
county;  Spikb  whitakeb.  Judge. 


Action  by  Ellshs  Coppensmltb,  Sidmlnte- 
trator  de  bonis  non  of  William  Copper- 
smith, deceased,  for  sums  claimed  to  be 
due  plaintiff's  Intestate  by  the  former  ad- 
ministrator, Bcnoin  Cartwright,  since  de- 
ceased. Tbe  action  was  brought  on  the 
administrator's  bond  of  Cartwright,  and 
against  his  personal  representatives.  De- 
fendant pleaded  the  statute  of  limitations. 
Code  N.C.  §  164,  provides  as  follows:  "If  a 
person  entitled  to  bring  an  action  die  be- 
fore the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause 
of  action  survives,  an  action  may  be  com- 
menced by  his  representatives  after  tbe  ex- 
piration of  that  time,  and  within  one  year 
from  his  death.  If  a  person  against  whom 
an  action  may  be  brought  die  before  tbe 
expiration  of  the  time  limited  for  the  com- 
mencement thereof  and,  thecause  of  action 
survives,  an  action  may  be  commenced 
against  his  personal  representatives  after 
the  expiration  of  that  time;  and  within  one 
year  after  the  issuing  of  letters  testament- 
ary or  administration. "  From  a  judg- 
ment for  plaintiff,  ddendant  appeals. 

Qr&ndjr  A  Aydlett,toT  defendant. 

Sbepbbbo,  J.  The  only  exceptions  pre- 
sented by  the  record  relate  to  the  claims 
of  John  T.  Coppersmith,  as  administrator 
of  Elisabeth  Delon  and  Fannie  B.  Copper- 
smith. Theclalmsof  tbe  Intestates  were  not 
barred  at  tbe  time  of  their  deaths,  which  oc- 
curred respectively  in  1872  and  1866.  There 
was  no  administration  upon  their  estates 
until  within  a  year  of  the  commencement 
of  this  action,  in  1886.  The  defendant  puts 
bis  case  entirely  upon  the  construction  of 
the  Code,  §  164.  He  argues  that  under  this 
section  there  is  a  distinction  made  between 
cases  where  tbe  action  surrives  In  favor 
of,  and  those  in  which  the  action  survives 
against,  a  deceased  person,  in  that  -  in  tbe 
former,  the  action  must  be  brought  within 
a  year  of  the  death  of  the  intestate,  with- 
out reference  to  the  time  of  administration, 
and  that  In  the  latter,  it  need  not  be 
brought  until  within  a  year  after  admin- 
istration. Tbe  distinction  contended  for  is 
very  apparent  from  the  language  of  the 
statute,  and  is  doubtless  founded  upon  the 
reasons  given  In  Hall  v.  Oibbs,  87N.  C.  4; 
Baird  v.  Reynolds,  00  N.  C.  460,6  S.  £.  Rep. 
377;  Long  v.  Clegg,  04  N.C.  763.  These 
were  eases  under  the  statute  of  presump- 
tion. And.inthelatter  cnseit  Issald  that 
the  time  during  which  there  was  no  ad- 
ministration upon  the  estate  of  the  claim- 
ant should  be  counted,  because  of  the  r^ 
mlssness  of  those  entitled  to  obtain  admin- 
istration. Dunlap  V.  Hendiey,  02  N.  C.  115, 
may  be  sustained  without  reference  to 
what  was  said  upon  this  point,  and  we 
cannot  regard  It  as  authority  against  the 
plain  letter  of  the  statute.  In  our  opinion, 
the  claims  are  barred.    Error. 

(Uff  N.  a  <8S) 

Deans  v.  Wilmington  &  W.  R.  Co. 

{Supreme  Covrt  cf  North  CaroUna.    Nov.  0, 

1890.) 

KiOSOAD  COMFAKIIS—  FXBSOHS  OIC  Tas  TBAOK— 

IlUURIIS — ^NjEOUaBNOB. 

When  a  train  running  at  the  rate  of  about  20 
miles  an  hour  runs  over  a  man,  who  oould  have 
been  seen  hj  the  engineer  at  a  distance  of  three- 
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foorths  of  a  mile,  lying  apparently  helpless  on 
Oio  track,  the  queitlon  of  the  compaDy's  negll- 
genoe  is  for  the  Jury.  Modifying  Herring  v. 
Railroad  Co.,  10  Ired.  4ua. 

Civil  action  for  damages  tried  before 
MacRae.  J., at  March  term,  1890,  of  Wayne 
superior  court.  The  Issues  were:  (1)  Was 
B.  F.  Deans  (the  plaintiff's  intestate)  IciUed 
by  the  negllpcence  of  the  defendant?  (2) 
Did  he  by  his  own  negligence  contribute 
to  his  death?  (3)  What  damage,  it  any. 
Is  the  plain tlfi  administratrix  entitled  to 
recover?  The  plaintiff  introduced  the 
following  evidence.  W.  A.  Deans  testified 
that  "deceased  was  between  33  and  34 
years  old.  I  went  to  the  scene  of  the  ac- 
cident about  2  p.  M. ;  half-hour  after  it  oc- 
curred. The  train  usually  passed  that 
spot  about  12  M.  I  found  B.  F.  Deans 
[plaintiff's  intestate]  lying  on  the  ground 
across  the  ditch,  about  10  feet  from  the 
track:  his  bead  was  mashed  to  pieces,  and 
there  were  signs,  on  the  rails,  of  his  hav- 
ing been  run  over  on  the  side  of  the  tract: 
on  which  the  engineer  sat  in  his  cab.  It 
is  two  miles  from  Goldsboruugb  to  the  first 
curve  in  the  road.  The  place  where  be  was 
killed  was  between  3U0  and  400  yards  from 
the  first  curve  towards  Goldsboroogb. 
There  is  gravel  of  a  light  color  on  the  foot- 
path on  the  outside  of  the  rails,  and  peo- 
ple walk  there.  It  was  a  showery  day. 
I  think  I  could  have  seen  a  man  three- 
quarters  of  a  mile  off.  Deceased  had  on  a 
^ark  overcoat,  bat  I  don't  recollect  the 
color  of  his  pants.  The  path  I  spoke  of  is 
between  the  ditch  and  the  end  of  the  cross- 
ties,  and  the  road-bed  Is  gravel,  with  a 
white  sandy  gravel.  I  don't  know  that  it 
was  slippery  where  he  was  killed."  Wit- 
ness further  testified  as  to  the  value  of  the 
life  of  the  intestate.  Un  cross-examina- 
tion, the  witness  stated  that  "deceased 
drank  whisky  at  times.  He  was  not  a 
drinking  man  during  crop  time,  but  after 
the  crops  were  laid  by,  and  he  had  real- 
ised therefrom,  he  would  sometimes  gpt 
on  a  spree,  especially  about  the  Cliristmas 
holidays, but  did  not  get  drunk  every  time 
he  came  to  town.  When  I  got  to  his  body 
on  the  day  of  the  accident,— to- wit,  De- 
cember 24,  1887,— one  Pate  had  a  small 
bottle  of  whisky,  and  It  looked  as  if  about 
a  drink  had  been  taken  out,  and  therewas 
a  broken  glass  on  the  g^round  which  had 
the  smell  uf  whisky  about  it.  Deceased 
lived  about  a  mile  from  the  railroad. 
There  is  a  county  road  running  parallel 
from  Ooldsborough  In  that  direction  to  the 
deceased's  house,  which  is  a  little  nearer 
than  the  path. "  P.  Taylor  testified :  •* On 
December  24, 1887, 1  was  engaged  at  the 
water-station  of  defendant  company. 
Saw  deceased  early  that  morning  pass  the 
station,  going  to  town.  People  pass  that 
way.  Became  back  between  land  2  p.  u., 
and  I  had  some  talk  with  him— say  about 
26  minutes,  He  went  towards  home  on  the 
railroad,  and  I  went  in  the  sectlnn-house 
and  sat  down.  The  last  time  I  saw  him, 
be  was  lying  on  the  road-bed,  before  the 
train  came,  with  his  feet  towards  the 
ditch.  I  looked  towards  town  and  saw 
the  train  coming  between  the  station  and 
water-tank.  When  the  engineer  (Morris) 
came  along  I  motioned  to  him  three  times. 
He  was  sitting  In  tala  seat  looking  at  me 


when  I  motioned,  but  did  not  seem  to  an- 
derstand  what  I  meant.  I  was  standing 
on  the  ditch  bank."  (Witness  motioned 
by  raising  his  hand  towards  the  engineer 
who  was  looking  out  the  window  of  bis 
cab.)  On  cross-examination :  "I  think  de> 
ceased  was  about  three-qnarters  of  a  mile 
from  me  when  I  saw  him.  It  had  been 
raining  some,  the  wind  was  blowing, — 
a  cold,  rainy  day,  but  not  freezing,— bat 
a  man  could  see  very  well,  though  it  was 
a  cloudy  day.  The  rails  were  wet.  When 
deceased  left  me  near  water  station  I  saw 
him  about  a  hundred  yards  from  me, 
walking  on  the  narrow  path  outside  ol 
the  cross-ties.  He  had  a  pint  tickler  of 
liquor,  and  offered  me  some,  but  I  would 
not  drink.  It  was  about  two-thirds  full, 
and  he  seemed  to  have  been  drinking,  but 
seemed  to  know  his  business.  He  walked 
steadily  when  he  left  me.  He  took  a  drink 
at  the  water  station,  and  another  when 
he  left  me  in  about  15  minutes.  The  train 
that  killed  him  did  not  stop  at  the  water- 
tank.  I  thinl<  the  train  was  running  about 
twenty  miles  an  hour.  Have  seen  trains 
run  much  faster.  Never  saw  any  one  mo- 
tion at  the  engineer.  I  knew  the  engineer. 
Had  been  at  the  water-tank  about  twelve 
months,  and,  as  the  train  passed  that 
day,  the  engineer  blew  the  whistle  when 
it  got  near  to  deceased.  I  could  not  see 
the  deceased  when  the  whistle  blew.  When 
I  last  saw  him  he  was  lying  across  the 
road-bed,— not  between  the  rails,  but  be- 
tween the  ends  of  the  cross- ties  and  the 
ditch.  I  did  not  see  his  head  on  the  rail. 
If  I  had,  I  would  have  signaled  down  the 
engineer  and  stopped  the  train.  I  would 
hare  done  this  by  placing  my  hat  on  the 
track.  I  did  not  do  that,  because  I  did 
not  know  his  head  was  on  the  track. " 
Upon  the  conclusion  of  the  plaintiff's  evi- 
dence, his  honor  intimated  that  he  wonid 
Instruct  the  Jury  to  find  the  first  issue  in 
the  negative,  and,  in  deference  thereto,  the 
plalntiO  submitted  to  a  nonsuit,  and  ap- 
pealed. 

Aycnck  &  Daalels,  for  plaintiff.  W.  R. 
Attea  and  laa&c  F.  Dorteh,  for  defendant. 

Atbby,  J.,  (after  atatlng  the  facts  aa 
above.)  When  this  court,  in  the  case  of 
Gnnter  v.  Wicker,  85  N.  C.  312,  adopted  the 
rule  laid  down  in  Da  vies  v.  Mann,  10  Mees. 
&  W.  545.  that  "notwithstanding  the  pre- 
vious negligence  of  the  plaintiff.  If  at  the 
time  when  the  Injury  was  committed  it 
might  have  been  avoided  by  the  exercise  of 
reasonable  care  and  prudence  on  the  part  of 
the  defendant,  an  action  will  lie  for  dam- 
ages," it  was  thenceforth  aligned  with 
one  of  two  classes,  holding  widely  diver- 
gent views  as  to  the  effect  of  contributory 
negligence  on  the  part  of  a  plaintiff,  un- 
der certain  circumstances,  upon  his  right 
of  recovery.  That  raling  has  been  express- 
ly approved  In  a  large  number  of  later 
cases,  and  is  now  firmly  grounded  as  a 
part  of  our  system,  in  so  far  as  it  is  dis- 
tinct from  that  of  any  other  courts  where 
the  common  law  of  England  prevails. 
Farmer  v.  Railroad  Co.,  88  N.  C.  564;  Tcp- 
rentinev. Railroad  Co., 92  N.C.638;  Aycock 
V.  Railroad  Co.,  89  N.  C.  321 ;  Troy  v.  Rail- 
road Co.,  99  N.  C.  298,  6  8.  E.  Rep.  77;  Me- 
Adoo  V.  Railroad  Co.,  105  N.  C.  140,11  S.  E 


Digitized  by  V^jOOQIC 


>.  C.) 


DEANS  0.  WILMINGTON  &  W.  B.  CO. 


79 


Rep.  316;  Dally  v.  Railroad  Co.,  106  N.  C. 
801,  11  S.E.Rep.820;  Lay  v.  Rallmad  Co., 
106  N.  C.  404,  11  S.  £.  Rep.  412;  Bullock  y. 
Railroad  Co.,  105  N.  C.  180. 10  S.  E.  Rep. 
988;  Carlton  v.  Railroad  Co.,  104  N.  C.  3C5, 
10  S.  E.  Rep.  516;  Wilson  v.  Railroad  Co., 
90  N.  C.  69.  See,  also.  Weymlre  v.  Wolfe. 
S2  Iowa,  533,  S  N.  W.  Rep.  541 ;  Railroad 
Co.  y.  Kellam,  92  111.  245;  Meeks  y.  Rail- 
road Co.,  56  Cal.  513;  Kenyon  v.  Railroad, 
5  Hun,  479.  In  those  states  where  the  very 
opposite  yiew  was  taken,  it  was  held  that 
where  one  went  upon  the  track  of  a  rail- 
road company  at  a  point  other  than  a 
crossing,  where  the  public  have  a  right  of 
way.  without  special  license,  he  was  a 
trt^passer  and  could  not  recover  for  any 
injury  inflicted  upon  him  through  the  neg- 
bgence  of  such  company's  agents  or  em- 

Sloyes,  unless  it  was  wanton.  Mulherrlnv. 
ailroad  Co.,  81  Pa.  St.  866;  Rounds  v. 
Railroad  Co.,  64  N.T.  129:  Pennsylvania  Co. 
y.  Sinclair,  62  Ind.  301;  Donaldson  v.  Rail- 
road, 21  Minn.  293 ;  Beach, Contrib.  Neg.  §67 
•tseq. ;  Express  Co.  y.  Nichols,  33  N.J.  Law, 
434.  In  delivering  the  opinion  in  Manly  v. 
Railroad  Co.,  74  N.C.  655,  Justice  Bynum, 
foreshadowed  by  an  intimation  the  subse- 
quent adoption  by  this  court,  in  Ountery. 
Wicker,  supra,  of  the  principle  stated  in 
Da  vies  y.  Mann,  and  after  it  bad  been  ap- 
proved in  so  many  well-considered  opin- 
ions. It  bMame  apparent  that  it  would  be 
Illogical  and  Inconsistent  to  adhere  to  the 
rule  laid  down  in  Herring  v.  Railroad  Co., 
10  Ired.402,  or  the  interpretation  generally 
given  to  Judge  Pearson's  language  by 
the  leading  text-writers  of  this  country. 
In  that  case,  the  engineer  might  have  seen 
two  little  negroes  who  were  lying  on  the 
track  asleep,  according  to  conflicting  tes- 
timony, from  200  yards  to  a  half-mile,  be- 
fore bis  engine  reached  them.  He  did  not 
actually  discover  that  the  children  were 
asleep  till  he  was  within  25  or  SO  yards  of 
them.  The  testimony  showed  also  that 
the  train  could  have  been  stopped  by  the 
engineer  within  from  75  to  100  yards.  The 
]ndge  belowcharged  the  Jury  that  the  rail- 
road company  was  not  liable  for  the  neg- 
lect of  the  engineer  to  keep  a  lookout 
along  the  track,  except  when  he  was  ap- 
proaching a  ciosslng  of  a  public  road  over 
the  railway,  and  was  not  responsible  for 
bis  fA.iiure  to  use  the  appliances  at  his  com- 
mand to  stop  the  train,  until  he  actually 
saw  the  children  asleep  on  the  track,  at  a 
distance  of  25  or  30  yards.  This  instruc- 
tion was  sustained  by  the  court  in  the  face 
of  the  fact  that  counsel  tor  the  plalntilt 
cited  and  relied  upon  Da  vies  v.  Mann, 
supra,  and  the  court  failed  even  to  advert 
to  the  doctrine  laid  down  in  that  case.  It 
must,  therefore,  have  been  the  settled  pur- 

S[>se  of  this  court,  when  the  doctrine  of 
ayles  y.  Mann  was  approved,  to  modify 
this  rale,  whenever  the  point  should  be 

glalnly  presented,  and  that  contingency 
as  never  arisen  until  the  present  time. 
We  have  reiterated  the  principle  that, 
where  au  engineer  sees  a  human  being 
walking  along  or  across  the  track  In  front 
of  his  engine,  he  lias  a  right  to  assume 
without  further  information  that  be  Is  a 
reasonable  person,  and  will  step  out  of 
the  way  of  harm  before  the  engine  reaches 
kim.    McAdoo  y.  Railroad  Co.,  105  N.  C. 


168, 11  S.E.Rep.316;  Dally  v.  Railroad  Co., 
supra:  Parker  v. Railroad  Co.. 86  N.  C.221. 
It  is  not  negligence  in  an  engineer  to  act, 
in  the  absence  of  specific  information,  on 
the  presumption  that  a  man  who  Is  ap- 
parently awake  and  Is  moving,  is  in  full 
pussession  of  all  of  his  senses  and  faculties. 
But  it  has  been  repeatedly  held  by  this 
court  that  it  is  the  duty  of  an  engineer, 
while  running  an  engine,  to  keep  a  careful 
outlook  along  the  track  In  order  to  avoid 
or  avert  danger,  In  case  he  shall  discover 
any  obstruction  in  his  front,  whether  at 
a  crossing  or  elsewhere.  Bullock  v.  Rail- 
road Co..  supra;  Carlton  t.  Railroad  Co., 
supra ;  Wilson  v.  Railroad  Co.,  supra.  If 
the  engineer  discover,  or  by  reasonable 
watchfulness  may  discover,  a  person  lying 
upon  the  track  asleep,  or  badly  Intoxicat- 
ed, or  see  a  human  being  who  Is  known  by 
him  to  be  Insane,  or  otherwise  luHeuslble 
to  danger,  or  unable  to  avoid  It,  upon  the 
track  in  his  front,  it  is  bis  duty  to  resolve 
all  doubts  in  favor  of  the  preservation  of 
life,  and  immediately  use  every  available 
means,  short  of  Imperiling  the  lives  of 
passengers  on  his  train,  to  stop  It.  Rail- 
road Co.  v.  Miller,  25  Mich.  279;  Railroad 
Co.  v.  St.  John.  5  Sneed,  524;  Railroad  Co. 
y.  Smith,  62  Tex.  178;  Isbell  v.  Railroad 
Co.,  27  Conn.  393;  Meeks  y.  Railroad  Co., 
56  Cal.  513.  For  similar  reasons  we  have 
held  that  the  test  of  negligence,  where 
live-stock  are  killed  or  injured  by  a  train, 
is  involved  in  the  question  whether  the 
engineer,  by  keeping  a  proper  lookout, 
could  have  discovered  the  animal  in  time 
to  have  prevented  the  injury.  Carlton  v. 
Railroad  Co.,  and  Wilson  v.  Railroad  Co., 
supra.  In  Bullock  v.  Railroad  Co.  the  same 
criterion  was  applied,  where  it  was  al- 
leged that  an  engineer  might  have  discov- 
ered that  a  wagon  was  stalled  at  a  cross- 
ing In  time  to  prevent  injury  by.  stopping 
his  train. 

The  pertinent  portions  of  the  testimony 
In  the  case  before  us  may  he  gathered  and 
groui)ed  as  follows,  bearing  in  mind  al- 
ways that,  if,  in  the  most  favorable  as- 
pect for  the  plaintiff,  there  was  a  question 
raised  that  it  was  the  exclusive  province 
of  the  Jury  to  determine,  then  there  was 
error:  A  witness  on  the 'road-side  could 
see  plaintiff's  intestate  lying  on  the  side 
of  the  track  three-fourths  of  a  mile  dis- 
tant. He  could  not  tell  from  his  position, 
and  at  that  distauce,  whether  he  was  ly- 
ing across  the  rail,  but  thought  his  head 
was  on  the  road-bed  beyond  the  ends  of 
the  cross-ties.  When  the  engineer  was 
passing,  the  witness  waved  his  hand  at 
him  as  a  signal  to  be  watchful.  The  en- 
gineer looked,  but  did  not  seem  to  com- 
prehend what  was  meant.  The  train  was 
running  at  the  rate  of  about  20  miles  an 
hour.  The  witness  who  made  the  signal 
bad  been  engaged  at  the  water-tank  for 
about  11  months,  and  had  been  often  seen 
there  by  the  engineer,  but  had  not  made 
his  acquaintance.  Could  the  engineer  by 
ordinary  care  have  seen  that  the  plain- 
tiff's intestate  was  lying  apparently  help 
leas  upon  the  track,  with  his  head  Inside 
of  the  rail.  In  time  to  h'ive  stopped  the 
train  before  it  reached  bim  ?  Defendant's 
counsel  contended  that  there  was  no  tes- 
timony offered  to  show  within  wha  t  di» 
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tance  the  engineer,  by  using  all  available 
appliances,  could  hare  stopped  the  train, 
and  therefore  the  Jury  could  not  connlder 
thequestlon  whether  he  could  have  avoid- 
ed Intlirtlns  the  Injury.  With  the  data 
famished  by  the  evidence,  it  was  the  prov- 
ince of  the  Jury,  either  with  or  without 
additional  llKht  from  expert  witnesses,  to 
determine  bow  many  feet  or  yards  of  track 
the  train  must  have  traveled,  after  the  en- 
Srlneerrevoiraed  his  engine,  and  blew  brakes, 
before  he  could  haveputacompleteatop  to 
11a  movement.  The  jury  were  at  liberty  to 
exercise  their  own  common  sense,  and  to 
086  the  knowledge  acquired  by  their  ob- 
servation and  experience  in  every-day  life, 
in  sol  vine  the  question  whether  the  engi- 
neer, in  the  exercise  of  due  diligence,  might 
have  discovered,  from  his  elevated  position 
on  the  engine,  the  fact  that  plaintiff's  In- 
tefltate  was  lying  helpless  across  the  rail, 
and  whether,  by  prompt  and  strenuous 
effort,  he  could  have  saved  his  life  without 
putting  his  passengers  in  Jeopardy.'  Rail- 
road Co.  V.  Miller, 25  Mish.  292;  Nehrbaa  v. 
Railroad, 62Cal.822.  Courts  and  Juries  act- 
ing within  their  resjiectlve  provinces  must 
take  notice  of  matters  of  general  knowl- 
edge and  use  their  common  sense,  where 
the  evidence  makes  the  issue  of  law  or  fact 
depend  upon  their  exercise.  Best,  Ev.  262, 
note  />  2  Wood,  By.  Law,  1064,  note. 
If  the  facts  had  been  undisputed,  and  such 
that  only  one  inference  could  have  been 
drawn  from  them.  It  would  have  been  the 
duty  of  the  court  to  decide  whether  there 
was  negligence ;  but,  upon  the  testimony 
before  them  in  this  case,  the  Judge  should 
have  left  the  Jury  to  say  whether  they 
coold  deduce  satisfnctorily  from  the  evi- 
dence the  inference  that  the  engineer  dis- 
covered, or  could,  by  ortllnary  care,  have 
discovered  that  plaintiff's  Intestate  was 
lying  apparently  insensible  upon  the  track, 
in  time  to  have  avoided  the  injury,  or 
whether  they  thought  a  preponderance  of 
testimony  was  In  favor  of  the  Inference 
that  defendant's  employes  could  not  have 
averted  the  accident  by  exercising  the  dili- 
gence required  by  law.  Smith  v.  Railroad 
Co..  99  N.  C.  241.  6  S.  E.  Rep.  896;  Troy  v. 
Railroad  Co.,  99  N.  C.  298,  6  S.  £.  Rep.  77 ; 
Railroad  Co.  v.  PIcksley,  24  Ohio  St.  654. 
Men  of  fair  and  reasonable  minds  might 
have  drawn  different  conclnsions  from  the 
evidence  in  this  case,  although  there  is 
no  material  conflict  between  the  testi- 
mony of  the  witnesses  examined,  and 
therefore  the  Jury  should  have  been  al- 
lowed to  determine  whether  the  engineer 
might  have  ascertained,  by  keeping  a 
proper  outlook,  the  real  condition  of  the 
deceased,  admitting  even  that  he  was 
divnk;  and,  by  timely  exertion,  have 
saved  him  harmless  without  peril  to  the 
passengers  or  other  persons  on  the  train. 
2  Thomp.  Neg.  1178,  1179;  2  Wood,  Ry. 
Law,  p.  1259,  §  819.  Judge  Cooley,  in  his 
work  on  Torts,  p.  670,  says:  "If  the  ease 
is  such  that  reasonable  men,  unaffected  by 
bias  or  prejudice,  would  be  agreed  con- 
cerning the  presence  or  absence  of  due 
care,  the  Judge  would  be  quite  Justified  in 
Baying  that  the  law  deduced  the  conclu- 
sion accordingly.  If  the  facts  are  not  am- 
biguous, and  there  is  no  room  for  two 
honest  and   apparently  reasonable  con- 


cluaioos,  then  the  Judge  shonld  not  be 
compelled  to  snbmit  the  question  to  the 
Jury  as  one  in  dispute. "  The  rule  applica- 
ble to  our  case  is  that,  though  the  facta 
may  be  undisputed,  yet,  if  two  reasonable 
and  fair-minded  persons  might  draw  infer- 
ences from  tilem  so  different  that  accord- 
ing to  the  conclusion  of  fact  reached  by 
one  there  would  be  negligence,  while  that 
deduced  by  another  would  show  the  exer- 
cise of  ordinary  care,  then  the  Issne  should 
be  submitted  to  the  Jury.  We  think  that 
his  honor  erred  in  declaring  the  testimony 
insufficient  in  any  aspect  of  it  to  warrant 
the  inference  on  the  part  of  the  Jury  that 
the  defendant  might  have  prevented  the 
injury  by  the  exercise  of  ordinary  care. 
There  must  be  a  new  trial. 

'~~~'  am  N.  c.  92) 

Wbitb  t.  Morris  et  a/. 

(Svipreme  Court  <ff  NorOt,  CaroUna.   Oct  IS, 

1890.) 

IirvAif  or— SsBvioa  or  PBocsas— OviLXDtur  ad 

IdTSK. 

1.  Code  N.  0.  i  370,  provides  that  "no  judg- 
ment shall  be  reversed'  or  affected  by  reason  of 
any  error  or  defect  in  the  pleadings  or  proceed- 
ings, whioli  shall  not  affect  the  substantial  rights 
of  the  adverse  party. "  Section  217  provides  that 
service  on  a  minor  under  14  years  old  must  be  on 
him  personally,  and  on  his  father,  mother,  or 
guardian,  or  the  person  with  whom  he  resides. 
Section  887  makes  valid  the  "proceedings,  actions, 
decrees,  and  judgments"  in  civil  actions  and 
special  prooeedings,  though  there  has  been  no 
personal  service  in  actions  against  infants,  unless 
Impeached  and  set  aside  for  fraud.  Held,  that 
a  judgment  against  infants  will  not  be  set  aside, 
in  the  absence  of  fraud,  on  the  ground  that  they 
were  never  served  with  process,  where  there  has 
been  service  of  process  upon  their  grandfather 
with  whom  they  resided,  and  an  appearance  and 
answer  for  them. 

3.  The  recitals  in  a  final  judgment  that  a  cer- 
tain person  was  appointed  Buardian  ad  Utem  of 
the  iuant  defendants,  and  taut  an  answer  Uiere- 
for,  filed  by  him,  and  appearing  in  the  record, 
was  allowed  and  adopted  as  the  answer  of  the 
infants,  constitute  in  themselves  evidence  to  sup- 
port a  finding  that  in  suoh  case  such  person  was 
appointed  guardian  ad  Utem,  and  as  suoh  filed 
an  answer  for  the  infant  defendants. 

8.  The  oourt  having  jurisdiction  of  the  par- 
ties, if  there  was  no  consent  to  the  facts  being 
found  by  the  Judge  without  a  jury,  the  proper 
remedy  was  by  appeal,  and  not  by  motion  to  set 
aside. 

This  is  a  motion  to  set  aside  a  Judgment 
rendered  in  this  action  at  the  fall  term, 1871, 
of  the  superior  court  of  Pasquotank  coun- 
ty, "on  the  ground  that  It  is  irregular  add 
void,"  heard  before  Whitakbr,  J.,  at 
spring  term,  1890,  of  the  superior  court  of 
Pasquotank  county.  The  defendants  say 
that,  at  the  time  this  action  was  Insti- 
tuted, and  Judgment  obtained  against 
them,  they  were  ag^ed,  reapectlvely,  seven 
and  nine  years,  and  that  no  defense  was 
made  for  them,  as  they  are  informed  and 
believe;  that  they  were  without  general 
guardian;  that  they  were  never  served 
with  process,  and  never  had  a  day  in  court 
to  make  their  defense;  that  the  court 
failed  to  appoint  a  guardian  ad  Utem  for 
them,  as  required  by  law,  and  no  defense 
was  made  for  them ;  that  no  Issues  were 
submitted  to  a  Jury  as  required  bylaw; 
that  a  Jury  trial  was  not  waived;  that  the 
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IndKmeDt  was'lireirolar  and  Toid;"  and 
that  they  have  a  Kood  and  meritorious  de- 
fense to  the  action.  The  plaintlft  denies 
all  tbls,  and  says  that  the  judgment  was 
regalarly  and  properly  rendered  upon  the 
flndiugs  of  fact  by  the  court,  and,  if  there 
were  any  Irregularities  in  the  proceedlnprs, 
they  were  cured  by  the  Judgment,  and  by 
the  act  of  1879,  etc.  She  further  says  that 
the  defendants  were  represented  by  able 
counsel,  who  filed  an  answer  tn  the  com- 
plaint for  them;  and  that  a  fair  and  Im- 
partial trial  resulted  In  the  judgment  now 
Boaght  to  beset  aside;  and  that,  by  rea- 
son of  the  delay  of  the  defendants  to  make 
this  motion,  by  lapse  of  time,  death  of  wit- 
nesses, and  failure  of  memory,  It  will  be  a 
hardship  upon  her  if  this  motion  shall  be 
granted.  It  appears  from  the  record  sent 
op  as  a  part  of  the  case  on  appeal  that  the 
original  summons  was  issued  on  the  10th 
day  of  April,  1871 ;  that  it  was  "on  the  re- 
tnm-day  thereof"  returned  by  the  sheriff, 
ezecated  as  follows:  "Reteived  March 26, 
1871.  Served  by  leaving  a  copy  of  the  sum- 
mons with  the  gi-andtnther  of  tlie  defend- 
ants, Reuben  Nixon,  with  whom  they  lived. 
Copy  of  summons  left  at  his  house," — 
signed  by  the  sheriff.  It  further  appears 
from  the  record  that  a  complaint  was  duly 
filed  at  the  spring  term,  1871,  alleging  In 
detail  and  at  length,  the  sale  of  the  land 
described  therein  by  Mordecai  Morris  (the 
ancestor  of  the  defendants)  to  the  plain- 
tiff, the  consideration  thereof,  the  execu- 
tion of  thedeed  by  Mordecai  Morris,  and  Its 
loss;  that  Mordecai  Morris  is  dead,  and 
the  infant  defendants  were  his  only  heirs 
at  law :  and  closing  with  the  prayer  "  that 
a  guardian  ud  litem  be  appointed  for  the 
said  minor  defendants  to  answer  the  com- 
plaint, and  defend  their  Interest  in  this  ac- 
tion, and  that  the  plaintiff  may  have  a  de- 
cree that  said  deed  was  executed  and  lost, 
and  that  the  title  to  said  laryl  Is  in  the 
plaintiff  from  the  execution  of  said  deed,- 
and  that  the  defendants  may  be  decreed 
to  execute  a  new  deed  to  plaintllf  convey- 
ing the  said  land  to  her,  and  for  such  other 
relief,"  etc.  To  this  complaint  an  answer 
was  filed  at  the  same  term,  (spring  term, 
1871,)  by  "Martin  &  Reld,  attorneys  for  de- 
fendants," denying.  In  detail,  all  the  ma- 
terial allegations  of  the  complaint.  They 
fnrtber  say  that.  If  any  deed  was  ever  ex- 
ecated,it  was  only  Intended  as  a  mortgage 
or  trust;  was  so  received  by  plaintiff;  and 
all  that  was  due  has  been  long  since  paid. 
At  the  fall  term,  1871 .  the  following  appears 
from  the  record:  "Mary  A.  White  vs.  Lu- 
cintca  Morris  &  Eloise  Morris,  by  Wm.  L. 
Reld,  Guardian  ad  Litem.  .Upon  applica- 
tion to  the  court,  William  L.  Reld,  Esq.,  Is 
appointed  guardian  ad  litem  and  procheln 
ami  to  the  infant  defendants,  and  his  an- 
swer to  this  complaint  allowed  and  adopt- 
ed as  the  answer  of  said  Infant  defendants. 
And  thereupon,  upon  the  pleadings  and 
testimony  In  said  action.  It  Is  ordered,  ad- 
judged, and  decreed  bytheoourtthat  there 
^as  a  contract  of  sale  and  for  the  con- 
veyance of  the  land  named  in  thepleadlngs 
from  Mordecai  Morris  to  the  plaintiff  before 
that  day;  and  that  said  conveyance  was 
actnally  executed  as  early  as  the  28th  day 
of  January,  A.  D.  1868,  conveying  the  said 
lands  named  in  the  pleadings  in  fee  to  the 
T.12s.B.no.a— 6 


Bald  plaintiff,  for  the  consideration, 
amongst  others,  of  the  sum  of  twenty- 
eight  hundred  dollars;  and  that  said  deed 
is  lost.  It  Is  ordered,  adjudged,  and  de- 
creed that  the  lands  named  In  the  plead- 
ings be,  and  they  are  hereby,  declaml  to 
be  vested  in  fee  in  the  plaintiff,  Mary  A. 
White,  and  that  the  defendants  do  make 
a  conveyance  of  said  lands  when  they 
come  of  age  to  the  plaintiff,  or  to  her  heirs 
or  assigns.  It  Is  ordered  and  adjudged 
that  this  Judgment  be  enrolled  and  regis- 
tered in  Pasquotank  county,  and  that  the 
costs  be  paid  by  the  plaintiff.  C.  C.  Pool, 
Judge  Superior  Court."  This  decree  was 
enrolled,  and  also  registered  In  the  office 
of  register  of  deeds  for  the  county.  From 
the  evidence  furnished  by  the  record  In  the 
cause  and  affidavits,  (not  necessary  to 
be  set  out  In  determining  the  questions  be- 
fore this  court,)  the  court  finds  the  follow- 
ing facts:  That  no  summons  or  notice 
was  served  on  either  of  these  defendants, 
or  upon  any  guardian  ad  litem;  that  both 
of  the  defendants,  at  the  time  of  said  Judg- 
ment, were  infants,  und6r  14  years  of  age, 
and  had  no  general  or  testimony  guardian; 
that  the  date,— March  26.1871— indorsed  on 
back  of  summons  by  B.  F.  Wllley,  sherlS 
of  Gates  county,  was  Sunday ;  that  sum- 
mons was  issued  April  19, 1871;  thatW.L. 
Reld  and  W.  F.  Martin,  attorneys  at  law, 
filed  an  answer  for,  and  in  the  name  of, 
the  defendants;  that  W.  L,  Reid  was  ap- 
pointed guardian  ad  litem  for  defendants, 
and  filed  an  answer  as  such;  that  this 
was  an  action  to  set  up  a  last  deed,  al- 
leged to  have  been  executed  to  piaintiS 
for  valuable  consideration  by  one  Morde- 
cai Morris  for  land  formerly  owned  by  Mor- 
decai Morris,  who  was  dead  at  the  insti- 
tution of  this  action,  having  left  no  will; 
that  the  defendants  were  the  only  heirs  at 
law  of  said  Mordecai  Morris;  that  the  de- 
fendants were  26  and  27  years  old  when 
they  made  this  motion;  that  this  motion 
was  made  at  spring  term,  1888;  that  de- 
fendants instituted  suit  February,  1886,  to 
set  aside  this  Judgment,  but  said  suit  waa 
dismissed  at  June  term,  1887.  .  Defendants 
excepted  to  the  finding  of  the  court,  of  the 
fact  that  W.  Ij.  Reld  filed  an  answer  as 
guardian  ad  litem  for  the  defendants,  up- 
on the  ground  that  there  Is  no  evidence  for 
finding  that  fact.  There  wan  no  evidence 
before  the  court  of  said  W.  L.  Reid's  ap- 
pointment as  guardian  ad  litem  for  de- 
fendants except  the  final  Judgment  ren- 
dered In  the  court,  and  no  evidence  In  re- 
gard to  said  Reid  filing  an  answer  as  said 
guardian  ad  litem,  except  what  appears 
in  said  flnaljudgment,  and  defendants' affi- 
davit made  apart  of  thiscase.  Therewas 
no  answer  of  W.  L.  Reid,  as  guardian  ad 
litem  of  defendants,  found  on  file  with  the 
papers  in  this  cause,  and  no  evidence  that 
it  had  been  lost.  All  of  the  pleadings  In 
the  original  cause  are  hereto  attached, 
and  made  part  of  this  case.  Upon  the 
facts  found,  the  court  rendered  judgment 
dismissing  defendants'  motion.  Defend- 
ants excepted. 

Graodjr  d  Aydlett,  for  appellant.    Ah 
bertson  A  Son,  for  appellee. 

Dayis,  J.,  (after  stating  the  fiicta  $u 
above.)    Was  the  Judgment  in  question 
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Irregular  and  void?  There  Is  a  presump- 
tion In  favop  or  the  validity  of  every  judg- 
ment of  a  court  of  competent  jarisdictlon, 
and  In  this  there  is  no  distinction  between 
Judgments  against  adults  and  Judgments 
against  infants,  where  the  parties  are 
properly  within  the  Jurisdiction  of  the 
court.  Mauney  v.  GIdney,  88  N.  C.  200. 
And  while  it  is,  for  obvious  reasons,  the 
duty  of  the  courts  to  see  that  the  rights 
and  interpsts  of  infants  are  guarded  and 
protected,  and,  where  they  are  without 
regular  guardians,  to  tee  that  suitable 
and  fit  persons  are  appointed  guardians 
ud  litem  to  protect  and  defend  them  in 
their  rights  when  litigated  before  the 
courts,  yet,  in  the  absence  of  any  charge 
that  the  court  has  been  imposed  upon  by 
trand  and  collusion,  it  will  be  presumed 
that  every  court  having  Jut'lsdiction  of  the 
parties  and  the  subject-matter  does  what 
is  necessary  to  give  effect  to  its  proceed- 
ings, and  this  presumption  in  favor  of  the 
validity  of  judicial  proceedings  will  not 
permit  the  judgments  of  courts  to  be  set 
aside  or  annulled,  In  the  absence  of  fraud, 
lor  mere  informalities,  technicalities,  or 
omissions  that  do  not  affect  their  merits 
or  defeat  the  ends  of  Justice.  OibdIh  pne- 
Bumuntur  rite  esse  acta.  It  would  tend 
to  lessen  public  confidence  in  the  efficacy 
of  judicial  proceedlnes  If  the  judgments  of 
courts,  after  the  lapse  of  years,  are  to  be 
disturbed  for  the  want  of  formal  and  tech- 
nical precision  in  the  record  of  their  pro- 
ceedings and  Judgments.  It  -is  (or  this 
manifest  reason  of  public  policy,  as  well 
as  in  the  Interest  of  substantial  justice, 
which  is  not  always  subserved  by  reopen- 
ing and  prolonging  litigation,  that  the 
courts  have  gone  very  far  in  upholding 
the  validity  of  loose  and  Informal  proceed- 
ings and  judgments,  as  in  the  case  of 
Howerton  v.  Sexton,  90  N.  C.  581,  and  sim- 
ilar cases.  Besides,  It  is  (enacted  (Code, 
5  27G)  "that  no  judgment  shall  be  reversed 
or  affected  by  reason  "  of  any  error  or  de- 
fect in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  o( 
the  adverse  party."  In  this  case  the  de- 
fendants insist  that  the  Judgment  was  ir- 
regular and  void,  upon  several  grounds. 
The  first  is  that  there  was  no  personal 
servlceon  the  infants.  Formerly  an  infant 
was  brought  into  court  Just  as  any  other 
defendant  was.  If  he  had  a  general  guard- 
ian, process  was  served  upon  the  guai-d- 
ian;  it  there  was  nn  general  guardian,  the 
court  acquired  Jurisdiction  by  service  of 
process  upon  the  Infant,  and  appointed 
some  suitable  person— frequently  some 
officer  of  the  court—  as  guardian  ad  litem, 
who  accepted  service,  and  defended  for 
him ;  but  since  the  Code  of  Civil  Procedure 
(section  217)  the  service  upon  a  minor  un- 
der the  age  of  14  years  must  be  upon  him 
personally,  and  also  bis  father,  mother,  or 
guardian,  or,  if  there  be  none  In  the  state, 
then  upon  any  person  having  the  care  an^ 
control  of  such  minor,  or  with  whom  he 
shall  reside,  or  in  whose  service  he  shall 
be  employed.  In  the  present  case,  process 
was  not  served  upon  the  defendants  per- 
sonally, as  was  required,  but  upon  their 
grandfather,  with  whom  they  lived.  The 
tallnra  of  personal  service  is  cured  by  the 
««tof  1879.  (Code,  $  387,)  which  makes  valid 


the  "proceedings,  actions,  decrees,  and 
Judgments, "  in  civil  actions  and  special  pro> 
ceedings  of  the  courts,  notwithstanding 
there  haa  been  no  personal  service  of  sum- 
mons in  actions  pending  against  infants, 
and  prior  to  March  14,  1879,  unless  im- 
peached and  set  aside  for  fraild.  But  the 
defendants  say  that  the  curative  act  of 
1879  does  not  apply  to  cases  in  which  there 
has  been  no  service  of  process  upon  any 
one,  and  that  in  this  case  there  never  was 
any  valid  service  of  process  upon  anybody, 
because  It  was  served,  as  appears  by  in- 
dorsement on  the  summons,  on  the  26th 
day  of  March,  1871 ;  and  that  is  found  aa 
a  fact  to  have  bpen  Sunday,  and  was 
therefore  void.  The  record  shows  that 
the  summons  was  Issued  on  the  19th  day 
of  April,  1871,  and  executed  on  the  2(5th  of 
March,  1871.  This  was  impassible  in  the 
order  of  time,  and  It  Is  manifest  that  there 
was  some  mistake  In  regard  to  the  dates. 
But  assuming  that  it  was  on  Sunday,  it  is 
said  io  Statev.  Rlcketts,  74N.C.192,that 
"In  this  state  every  act  may  lawfully  t>e 
done  on  Sunday  which  may  lawfully  be 
done  on  an.v  other  day,  unless  tliere  be 
some  act  of  the  legislature  forbidding  it  to 
be  done  on  that  day. "  Under  tb«  law, 
prior  to  the  Code,  it  was  made  illegal  to 
execute  any  civil  process  on  Sunday,  and 
all  such  'process  might  be  "abated  by 
plea,"  (Rev.  Code,  c.  81,  S  54;)  and  now, 
under  the  Code,  $  291,  no  person  can  be  ar- 
rested In  a  clvlt  action  on  Sunday.  But 
we  need  not  pursue  this  branch  of  the 
question,  as  there  was  an  appearance; 
and,  as  is  well  settled,  this  cared  any  pre- 
ceding irregularity,  and  constituted  a 
cause  in  court,  and  placed  the  defendants 
in  the  same  situation  in  relation  to  It  aa  U 
process  had  been  properly  and  regularly 
served  upon  them.  Turner  v.  Douglass,  73 
N.  C.  127.  It  gave  the  court  Jurisdiction. 
In  Marshall  v.  Fisher,  1  Jones.  (N.  C.)  Ill, 
it  is  said  that  a  Judgment  against  an  in- 
fant appearing  by  attorney,  though  er- 
roneous, "Is  of  full  force  and  effect  until  it 
be  reversed,"  and  the  objection,  says 
Pbakson,  J.,  could  only  be  taken  advan- 
tage of  by  a  writ  of  error.  As  writs  of  er- 
ror are  nowabnlished  In  civil  actions,  and 
appeals  substituted  therefor,  (Code,  j  544 
et  seq.,)  it  can  now  be  only  by  an  appeaL 
See,  also.  Turner  v.  Douglass,  supra.  The 
defendants  rely  upon  Stancill  v.  Gay,  92  N. 
C.  464;  JLarklns  v.  BuUard,  88N.C.35;  and 
Perry  v.  Adams,  98  N.  C.  167.  3  S.  E.  Rep. 
729.  There  is  a  very  clear  distinction  be- 
tween those  cases  and  this.  In  them, 
there  was  no  service  of  process  at  all  on 
anybody,  no  guardian  ad  litem  ap- 
pointed to  protect  their  rights, and  no  an- 
swer by  any  one  for  them ;  and  the  cura- 
tive act  of  1879,  neither  by  Its  letter  nur 
spirit,  was  IntRuded  to  make  the  proceed- 
ings and  Judgments  valid  in  such  cases. 
In  Perry  v.  Adams,  the  present  chief  Jus- 
tice said :  "  The  object  of  thecuratlve  stat- 
ute is  to  cure  the  Judgment  and  proceed- 
ing, when  such  personal  service  was 
omitted,  but  it  does  not  embrace  cases 
where  no  service  was  made  upon  the  in- 
fant, or  any  other  person  in  his  bnhaU,  as 
the  statute  requires  to  be  done. "  In  the 
case  before  us,  there  was  service  upon  the 
grandfather  of  the  infants,  with  whom 
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tbey  lived,  and  an  oppearance  and  answer 
tor  them. 

The  defendants  Bay,  secondly,  that  tbere 
waR  no  evidence  before  tbe  court  to  sap- 
port  the  finding  of  fact  that  "  W.  L.  ReJd 
fllud  an  answer  as  guardian  nd  litem  (or 
the  defendants,  or  ol  bis  appointment  as 
guardian  at/ i/t^'m."  Therecltals  and  facts 
appearing  in  the  record  constitute  evi- 
dence in  theniBelvesto  support  the  finding, 
and  this  objection  cannot  be  sustained. 
The  law  is  careful  in  protecting  the  rights 
of  infants,  and  when  they  are  brought 
within  the  Jurisdiction  of  the  courts,  by 
proper  or  sufficient  process,  a  gunrdian 
«(/  ntem  should  be  appointed  for  them ,  who 
shall,  "if  the  cause  In  which  he  is  appoint- 
ed be  a  civil  action,  file  bis  answer  to  the 
complaint  within  the  time  required  for 
other  defendants, "  and  tbe  requirements 
of  the  Code,  §  181;  and  the  present  chief 
Justice  said,  in  Ward  v.  Lowndes,  9ff  N.  C. 
Srs.  2  8.  E.  Rep.  591 :  "This  statute  should 
be  strictly  observed,  but  mere  irregular- 
ities in  observlngits  pro  visions,  not  affect- 
ing tbe  substance  of  its  purpose,  do  not 
necessarily  vitiate  the  action  or  special 
proceeding,  or  proceedings  in  them. "  In 
Williamson  v.  Hartman,  92  N.  C.  239,  it  is 
said:  "Generally  a  judgment  will  be  set 
aside  only  when  the  irregularity  has  not 
been  waived  or  cured,  and  has  been  or 
may  be  such  as  has  worked,  or  may  yet 
work,  serious  Injury  or  prejudice  to  the 
party  complaining  interested  In  It. "  While, 
as  has  been  said,  the  courts  will  always 
be  careful  of  the  rights  of  infants,  it  will 
not  set  aside  irregular  judgments  against 
tb<>m  as  a  matter  of  course;  and,  bt^ore 
doing  so.  it  ought  to  appear  from  the  rec- 
ord or  otherwise  that  the  infant  bas  suf- 
fered some  anbstantlal  wrong  or  Injury. 
Of  course  It  may  be  Impeached  for  fraud, 
and  will  also  be  set  aside  if  void. 

It  is  insisted,  thirdly,  that  no  Issues  were 
BDbmitted  to  tbe  jury,  and  that  there  was 
no  waiver  of  trial  by  Jury,  as  required  by 
the  Code,  and  the  judge  bad  no  right  to 
find  the  facts  In  the  manner  set  out,  and 
that  the  judgment  rendered  was  void  tor 
tbis  fatal  irregularity.  The  defendants 
were  properly  in  court  by  their  guardian 
ad  litem  and  by  attorney,  and  It  was  com- 
petent for  them  to  waive  a  jury  trial, 
which  should  have  been  properly  and  reg- 
ularly done  In  the  mode  prescribed  by  stat- 
ute; but  If  the  judge  proceeded  to  find  the 
facta,  and  tbere  was  no  objection,  neither 
before  nor  after  the  rendition  of  the  Judg- 
ment during  the  term,  and  without  ap- 
peal, it  must  be  taken  to  ha\'e  been  ren- 
dered by  consent  and  a  waiver,  and  tbey 
will  be  estopped.  Leach  v.  Railroad  Co.,  66 
N.  C.  486;  Crump  ▼.  Thomas,  85  N.  C.  272; 
Stevenson  v.  Felton,  99  N.  C.  58,  5  S.  B. 
Rep.  399;  Spencer  v.  Credle,  102  N.  C.  68, 
8  S.  E.  Rep.  901;  Railroad  v.  Parker,  105  N. 
C.  246, 11  S.  E.  Rep.  328.  When  the  court 
has  jurisdiction  of  the  parties  and  of  the 
subject-matter,  and  renders  Judgment  reg- 
ularly in  term,  it  will  be  assumed  after 
Judgment  that  any  preceding  informality 
bas  been  waived  by  consent;  and  if  the 
Judgment  is  taken  without  objection, 
tbongb  it  be  erroneous,  if  there  Is  no  ap- 
peal, it  will  be  too  late  to  say  ihat  there 
was  no  waiver.    The  court  having  juris- 


diction ot  the  parties,  it  tbere  was  no  con- 
sent, the  proper  remedy  was  by  appeal,  as 
in  the  cases  of  Andrews  v.  I-ritchett,  66  N. 
C.  887,  and  Chasteen  v.  Martin,  81  N.  C.  51. 
It  appears  from  the  recital  in  the  judg- 
ment that  tbe  guardian  ad  litem  adopted 
the  answer  that  had  been  filed  for  the  de- 
fendants. This  answer,  sent  np  as  part 
of  the  case,  Is  not  a  mere  formal  answer, 
bnt  a  denial,  in  detail,  of  the  allegations 
of  the  complaint,  and  sets  forth  affirma- 
tively matters  of  defense,  manifesting  an 
Intelligent  Interest  in  behalf  of  the  infant 
d«!fendants.  It  does  not  appear  how  the 
defendants  suHered  any  wrong  or  injury, 
or  that  any  Injustice  was  done  them ;  and 
in  tbe  absence  ot  fraud,  of  which  there  Is 
no  allegation  or  intimation,  the  judgment 
must  be  presumed  to  have  been  fairly  and 
regularly  taken.  Wiseman  v.  Penland,  79 
N.  C.  197.    No  error. 


(107  N.  C.  886) 

Statb  t.  McDdtfib  et  aJ. 

(Supreme  Court  of  North  CaroUna.    Nov.  17, 
1890.) 

FOKNIOATIOR  XfCa  ADDtffBKT  —  FBOOT  OT  MaB- 
BLi.Oa — ISSTRUCTIOXa — ^BXOXPTIOKB. 

1.  On  an  indictment  for  fornication  and  adul- 
tery, the  husband  of  the /erne  defendant  is  a  com- 
petent witness  against  her  to  move  her  marrliue 
to  him.    Code,  {588. 

2r  The  single  state  being  presumed  to  exist  till 
the  contrary  is  shown,  we  prosecution  is  not 
oallad  on  to  prove  the  defendants  are  not  married. 
Such  marriage  being  peculiarly  within  the  knowl- 
edge of  the  defendants,  the  burden  is  on  them  to 
show  it. 

8.  It  is  not  error  to  refuse  a  prayer  for  instruc- 
tions, however  correct,  when  there  is  no  evidence 
to  support  it 

4.  An  exception  "to  the  charge  as  ^iven*  la 
too  general. 
{.SvllabuM  try  Ote  Court.) 

This  was  an  indictment  tor  fornication 
and  adultery  tried  before  Orates,  J.,  and 
a  Jury  at  October  term,  1890,  ot  Moore  su- 
perior court.  It  was  in  evidence  that  in 
the  spring  of  1889  tbe  defendants  lived  to- 
gether in  a  small  house  containing  one 
room  near  west  end  of  Moore  county; 
that  tbe  witness  boarded  with  them  two 
weeks  during  that  spring;  that  they  slept 
together  on  a  bnnk.and  witness  saw  tbem 
in  the  bunk  together  tour  different  times 
daring  tbe  two  weeks;  that  he  did  not 
eat  with  them,  but  slept  in  tbe  same 
house;  that  the  next  time  he  saw  them 
together  was  at  a  church  in  Richmond 
county,  in  August,  1889,  when  tbe  male 
defendant  asked  witness  to  go  home  wli^ 
bim,  which  witness  did,  and  stayed  one 
night;  that  defendants  were  togretber  that 
night,  (tbe  house  bad  but  one  room;) 
that  the  defendants  were  not  married  as 
he  knew.  Another  witness,  one  Hackney, 
testified  without  objection  that  he  and 
female  defendant  were  lawfully  married  20  • 
years  ago,  and  bad  never  been  divorced. 
Tbe  d^endants  introduced  no  evidence, 
bat  asked  the  court  to  instruct  the  jury 
(1)  that  tbe  jury  cannot  convict  the  de- 
fendants upon  any  evidence  ot  their  living 
together  in  Richmond  county,  and  this 
evidence  is  merely  admissible  tor  the  pur- 
pose of  corroborating  the  evidence  of  the 
substantive  offense  alleged  to  have  beeo 
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committed  in  Moore  county;  (2)  that  tbe 
bardenia  upon  the  state  tosatlsfy  the  Jury 
beyond  a  reaHonable  donbt  that  tlie  de- 
fendants were  not  married,  and,  if  tbe 
state  haH  failed  to  satisfy  the  Jury  beyond 
a  reasonable  doulit  upon  this  point,  the 
]nry  staould  return  a  verdict  of  not  gniltty. 
The  court  refused  to  gire  tbe  Instractions 
anlied,  and  defendants  excepted.  The 
court  charged  the  ]ary,  among  other 
things,  that  the  burden  of  proving  defend- 
ants not  married  was  nut  on  the  state, 
but,  being  a  matter  peculiarly  within  the 
knowledge  of  defendants,  it  devolved  up- 
on them  to  show  that  they  were  mar- 
ried. Theconrtfurther  instructed  thejury 
that  it  they  found  that  the  female  defend- 
ant habitually  surrendered  herself  to  the 
gratification  of  the  male  defendant  tor  two 
weeks  that  would  be  sufflcient  to  consti- 
tute the  offense  of  fornication  and  adul- 
tery. Tbe  defendants  excepted  to  the 
charge  as  given.  Verdict  cf  guilty.  Judg- 
ment, and  appeal  by  defendants. 

Duaglasa  4t  <S'Aa  if,  for  appellants.    Tbe 
Attorney  Qeaeral,  for  tJie  State. 

Clark,  J.,  (after  etatlng  the  CsLCta  as 
above.)  It  is  said  in  McKinnon  v.  Mor- 
rison, IM  N.  C.  854,  10  S.  E.  Rep.  618,  af- 
firming prior  authorities  cited,  that  "an 
nnpotnted  broadside  challenge  to  tbe 
charge  as  g^ven^is  too  Indefinite  to  be 
considered,  and  that  "the  law  is  well  set- 
tled in  this  respect. "  That  case  has  t>een 
several  times  since  cited  and  approved. 
The  first  prayer  for  Instructions  is  legally 
correct.  The  state  having  given  evidence 
of  an  offense  committed  in  Moore  county, 
any  evidence  tending  to  show  fornication 
Imd  adultery  between  tbe  parties  prior  to 
the  bar  of  the  statute  of  limitations  or  in 
another  coiinty  would  be  merely  corrob- 
orative. State  v.  Guest,  100  N.  C.  410,  6 
S.  £.  Rep.  253.  But  it  was  not  error  to 
refuse  a  charge,  however  correct  in  law, 
which  there  was  no  evidence  to  support. 
Staton  V.  Mnllis,  92  N.  C.  628;  Leak  v. 
Covington,  9»  N.  C.  559,  6  S.  E.  Rep.  241. 
There  was  no  evidence  of  the  defendants 
"living  together  in  Richmond  county." 
The  house  to  which  the  witness  was  invit- 
ed in  August,  18S0,  is  not  stated  to  have 
been  in  Richmond  county.  No  inference 
is  to  be  drawn  that  it  was  so  located,  for 
the  presumption  is  that  the  charge  was 
corrrect;  but,  indeed,  if  any  inference  is  to 
be  drawn,  it  is  that  the  house  was  in 
Moore.  The  evidence  is  that  the  defend- 
ants were  living  in  a  one-room  house  on 
the  western  edge  of  Moore,  in  the  spring 
of  1889,  and  there  being  no  evidence  of  a  re- 
moval when  the  male  defendant  invit«d 
witness  home  to  the  one-room  house  in 
August,  it  not  being  stated  where  the 
house  was,  there  Is  no  presumption  that  it 
was  not  the  same  house.  The  fact  that 
■defendants  were  at  a  church  in  Richmond 
county  when  such  Invitation  was  given 
does  not  supply  the  lack  of  evidence  on 
the  point,  for  we  know  judicially  that 
Richmond  county  lies  partly  on  the  west- 
ern edge  of  Moore.  We  concur  with  his 
honor  In  the  instruction  given  in  lieu  of 
the  second  prayer  for  instruction.  Whether 
defendants  were  married  or  not  was  a 
matter  peculiarly  within  their  knowledge. 


It  married,  they  could  have  easily  havb 
shown  that  fact,  and  at  once  have  put  an 
end  to  the  proceeding.  Tbey  were  them- 
selves competent  witnesses.  To  call  upon 
the  state  tu  prove  a  negative  of  this  char- 
acter would  virtually  repeal  the  statute. 
Parties  might  com^  to  this  state  from 
other  states  or  forelgrn  countries,  or  in- 
deed from  distant  counties  in  this  state. 
The  statecould  not  possibly  prove  in  many 
cases  that  the  parties  had  at  no  time  and 
in  no  place  ever  been  married.  This  con- 
struction would  license  concubinage.  On 
the  other  hand,  it  is  no  hardship  on  the 
defendants  when  so  charged  with  a  scan- 
dalous offense  to  prove  that  they  live  in 
honorable  wedlock.  A  similar  rule,  and 
for  the  same  reason,  prevails  in  indict- 
ments for  retailing  without  license.  If  the 
retailing  is  shown,  the  burden  is  on  the 
defendant  to  show  that  he  has  license  so 
to  do.  State  v.  Morrison,  8  Dev.  299; 
State  T.  Emery,  98  N.  C.  668, 8  S.  E.  Rep. 
636;  State  v.  Sorrell,  98  N.  C.  738.  4  8.  B. 
Rep.  630. 

"The  state  need  not  prove  that  tbe  de. 
fendants  are  unmarried.  It  wlU  be  pre- 
sumed such  is  the  case  till  defendants  offer 
proof  to  the  contrary."  8  Amer.  &  Eng. 
Enc.Law,663:  Bisb. St.  Crimes. $693.  Two 
other  reasons  are  also  to  be  given  for  this 
rule  as  to  this  offense.  "  The  single  state 
is  the  natural,  and  during  early  life  the 
only  possible,  one;  nor  is  there  any  period 
at  which  it  is  necessarily  terminated  or 
merged,  in  marriage.  In  the  absence, 
therefore,  of  testimony  tending  to  the  con- 
trary, the  presumption  is  that  tlie  celibacy 
which  exists  in  youth  continues.  There- 
fore, until  drawn  in  question,  no  affirma- 
tive testimony  on  this  point  was  required 
from  the  prosecution.  Gaunt  v.  State, 
60  N.  J.  Law,  491,  14  Atl.  Rep.  600,  (1»88;) 
People  v.  Colton,  2  Utah,  457.  And  again, 
while  the  burden  is  on  the  state  to  prove 
the  res  /reatse  of  the  offense,  marriage  or 
non-marriage  Is  no  part  thereof.  It  is  a 
stotos  which  exists  prior  to  such  acts,  and 
independently  of  them.  The  single  state, 
existing  flret,  in  the  absence  of  evidence  is 
presumed  to  continue,  and,  if  it  has  been 
changed  to  the  marriage  state  between 
the  defendanto,  it  is  a  matter  peculiarly 
within  their  knowledge,  and  there  is  no 
good  reason  to  call  on  the  state  to  prow 
a  negative.  In  civil  cases,  the  party  who 
claims  property  or  legltimacv  under 
and  by  virtue  of  a  marriage  is  called  upon 
to  prove  it.  The  objection  is  urged  that 
the  adoption  of  the  same  rule  in  criminal 
cases  would  enable  grand  Juries  to  indict 
any  married  couple  In  the  state.  This  Is 
to  presume  thatgrand  juries  and  solicitors 
are  corrupt  or  actuated  by  malice.  In 
practice  it  will  be  found,  as  has  l>een  the 
experience  in  regard  to  retailing  without 
license,  that  those  who  are  dealing  legiti- 
mately have  no  motive  for  concealment, 
and  grand  Juries  and  solicitors  will  respect 
the  limitations  of  their  duty.  Indictments 
will  not  be  found  except  in  those  cases  in 
which  an  investigation  is  demanded  by  the 
surrounding  cireumstances,  and  In  those 
very  rare  cases  in  which  it  will  be  found 
that  the  indicted  parties  were  in  tact 
married,  it  is  better  that  they  should 
show  their  atatua  as  married  people^  a 
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fact  which  is  best  known  to  tbemselvefl, 
than  that  justice  Rhould  fail  in  numberless 
cascH  by  the  state  beint;  burdened,  not 
with  proving;  the  res  gestae  of  the  otTense, 
but  with  tracing  the  previous  lives  of  the 
parties -to  sliow  non-marriage,  which 
would  often  be  utterly  Impracticable,  The 
experience  of  the  lower  courts  la  that  the 
marriage  of  the  defendants  is  In  fact  never 
rplied  on.  but'the  defense  is  that  the  par- 
ties do  not  cohabit,  the  burden  of  proving 
which  lies  upon  the  state. 

The  defendants  except  here  tor  the  first 
time  to  the  evidence  of  the  witness  who 
testified  that  he  was  the  husband  of  the 
fetDc  defendant,  and  rely  upon  .State  v. 
Ballard,  79  N.  C.  627,  which  holdB  that, 
while  an  exception  to  evidence  is  waived 
if  not  taken  at  the  time,  yet,  in  crim- 
inal cases,  if  evidence  rendered  incom- 
petent by  statute  Is  admitted  without  ob- 
jection, the  admission  may  still  be  as- 
signed as  error.  It  Is  not  necessary  that 
we  call  In  question  this  rule,  for.  If  wo 
sbonld  concede  its  correctness.  It  has  no 
bearing.  The  evidence  if  objected  to  in 
apt  time  would  have  been  properly  ad- 
mitted. Code.  S  688,  makes  the  husband 
or  wife  Insompetent  and  not  compellable 
"to  give  evidence  for  or  against  the  other, 
la  any  action  or  proceeding  on  account  ot 
adoltei7,  (except  to  prove  the  fact  of  mar- 
riage.) "  Indeed,  the  fact  of  the  marriage 
is  not  within  the  reason  of  the  rule  of  pub- 
lic policy  which  makes  the  husband  or 
wife  incompetent  to  prove  any  transac- 
tions after  marriage.  lo  its  nature,  mar- 
riage is  intended  to  be  not  confidential, 
bat  public  and  notoiloas.    Mo  error. 

Shbphbrd,  J.,  dvbttaate. 


(107  N.  C.  MS)  — 

UlLCBRIST  V.  MiDDLBTOM.' 

(AilMvme  Court  <if  North  Carolina.    Oct  97, 
1890.) 

Kraomaar— EviDSNcs — Pus^oino. 

1.  Although  the  Brant  from  the  state  In  the 
cbMXn  of  title  under  which  plaintifC  in  ejectment 
daims  Is  void,  yet,  where  defendant  has  shown 
title  out  of  the  state  by  a  valid  grant,  plalntlS 
may  show  title  in  himself  by  evidence  of  posses- 
sion under  color  of  title. 

8.  In  ejectment,  a  general  denial  In  the  an- 
swer of  plaintiff's  allegations  of  title  and  right  to 
posseBsioD  is  equivalent  to  a  confession  of  ouster. 

This  was  enaction  to  recover  land,  tried 
by  Btncm,  J.,  at  the  February  term,  1S90, 
of  the  superior  court  of  Richmond  county. 
The  plaintiff  introduced:  (1)  Agrantfrom 
the  state  to  Duncan  McFarland,  dated 
13tb  January,  1K47,  on  an  entry  dated 
July  4, 1801.  (2)  A  deed  from  John  Mc- 
Kay to  J.  B.  Buchanan,  dated  September 
23, 1863.  (8)  A  mortgage  from  Buchanan 
to  Lilly  Bros.,  dated  April  20,  1876:  (4) 
A  decree  for  the  sale  of  mortgaged  land  at 
spring  terra,  1880,  of  the  superior  court  ot 
Richmond  county.  (5)  A  sale  by  a  com- 
missioner, J.  D.  Shaw,  appointed  to  sell 
to  E.  Lilly,  and  a  decree  confirming  the 
sale  at  fall  term,  1880.  (6)  A  deed  from 
Shaw,  commissioner,  to  E.  Llll.y,  April  25, 
18K1.  (7)  A  deed  from  E.  Lilly  to  plain- 
tlir.  May  2,  1881.  It  was  admitted  that 
the  grant  to  McFarland  and  the  deeds 
and  mortgages  above  set  out  covered  the 
locua  la  <7{io,  and  that  the  proceedings  tor 

'Behearlng  granted. 


the  foreclosure  of  the  Lilly  Bros,  mnr^ 
gage  were  all  regular.  Plaintiff  then  ln> 
troduced  as  a  witness  Ed.  Buchanan,  who 
testified:  He  was  a  brother  of  J.  B. 
Buchanan,  who  purchased  the  land  from 
John  McKay;  that  he  knew  the  disputed 
land;  that' J.  B.  Buchanan  went  into  pos- 
session of  It  In  1863,  cleared  a  part  of  it, 
got  flre-wood  on  a  part  of  it,  and  contin- 
ued in  possession,  clearing  and  cultivating, 
until  he  died  In  1882;  that  he  cleared  In  all 
at  different  times,  and  was  cultivating  12 
or  16  acres;  that  he  rented  it  the  last  year 
be  lived  there  from  Lilly  Bros,  as  he  under- 
stood. Upon  cross-examination  testified: 
Buchanan  went  In  possession  as  far  back 
as  he  could  recollect,  about  1863;  that  wit- 
ness was  bom  in  18o5;  that  be  cut  flre- 
wood  on  it  every  year,  as  he  needed  It. 
That  he  did  not  live  on  the  land,  but  about 
100  yards  from  the  line,  and  sometimes 
got  fire-wood  on  the  land  he  lived  on.  It 
was  admitted  that  the  Jocua  in  quo  was 
100  acres.  Plaintiff  testified  in  his  own 
behalf  that  he  found  J.  B.  Buchanan  In 
possession  when  he  purchased  from  Lilly, 
and  that  he  rented  to  him  until  be  died. 
That  for  the  year  1881,  be  was  to  pay  to 
plaintiff  f  :!00  rent. 

The  defendant  claimed  title  under  the 
grant  to  McFarland,  introduced  by  the 
plaintiff,  and,  tor  the  purpose  of  connect- 
ing himself  with  that  grant.  Introduced: 
(1)  The  record  of  a  petition  for  partition 
between  Duncan  McFarland  and  others 
against  William  Cooper  McFarland  and 
others,  who  were  the  belrs  at  law  of  Dun- 
can McFarland,  the  grantee.  This  record 
showed  the  petition  to  have  been  filed  at 
July  term,  1847,  of  the  court  of  pleas  and 
quarter  sessions  of  Richmond  county,  and 
the  decree  ordering  partition;  the  ap- 
pointment of  commissioners,  and  the  re- 
port, and  the  confirmation  oftbereport,  ot 
the  commisaloners,  at  July  term,  1849; 
the  registration  of  the  report,  etc.,— all  ot 
which  is  admitted  to  be  regular,  and  It  is 
admitted  that  in  the  land  assigned  Tryon 
McFarland  In  severalty  Is  located  the 
"locus in  qno."  (2)  A  petition  for  parti- 
tion between  John  G.  Pearson  and  wife 
and  Duncan  McFarland,  as  heirs'at  law 
of  Tryon  McFarland,  which  record  is  ad- 
mitted to  be  regular,  and  which  setB  apart 
to  John  G.  Pearson  and  his  son,  Tryon, 
the  portion  of  land  which  rovers  the 
"locus  in  quo;"  the  decree  being  granted 
at  April  term,  1852,  of  the  court  of 
pleas  and  quarter  sessions  of  Rich- 
mond county.  It  was  admitted  that  Pear- 
son married  Mary  Little  McFarland,  a 
daughter  of  Tryon  McFarland,  who  died 
before  the  decree  of  partition  at  April 
term,  1852,  and  had  by  her  one  son,  Tryon 
Pearson,  who  died  in  February,  1872.  (3) 
A  deed  from  Buchanan,  sheriff  of  Rich- 
mond county,  to  Duncan  McCall,  dated 
January  17, 18i54,  conveying  to  hira  the  in- 
terest ot  J.  G.  Pearson  In  the  land  assigned 
to  him  and  his  son,  Tryon  Pearson ;  it  be- 
ing admitted  that  the  interest  of  John  G. 
Pearson  was  that  of  a  life-estate  as  tenant 
by  the  curtesy.  (4)  A  deed  from  Duncan 
McCall  to  Ferdinand  McLeod,  dated  Sep- 
tember 24, 1857,  conveying  to  him  the  life- 
estate  of  J.  G.  Pearson  in  the  land  pur- 
chased by  him  at  the  execution  sale  by 
Buchanan,  sheriff.    (5)  A  deed  from  John 
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O.  Pearaon  to  Addison  Stevens,  dated 
April  17, 1875,  conveying  to  him  a  fee-sim- 
ple in  the  land  set  apart  to  him  and  his 
son,  Tryon  Pearson,. In  the  partition  pro- 
ceedings. It  was  admitted  that  Tryon 
Pearson,  the  son  of  John  G.  Pearson,  died 
nn'married,  and  without  brothers  or  sis- 
ters, and  that  his  father,  John  G.Pearson, 
Inherited  from  him.  (6)  A  deed  from  A.H. 
Stevens  and  wife  to  Mary  A.  McCall,  dated 
7th  January,  1878,  which  conveyed  the 
land  pun-hased  from  Pearson  by  Stevens. 
(7)  A  deed  from  A.  D.  McCall  and  wife, 
Mary  A.  McCall,  to  defendant,  dated  Fist 
March,  1879,  conveying  to  him  the  same 
land.  Defendant  next  introduced  a  grant 
to  Duncan  McLaurin,  dated  March  31, 
1842,  on  an  entry  made  in  1841,  which  it 
was  admitted  covered  the  "locus  In  quo;" 
next,  a  deed  from  Duncan  McLaurin  to 
Ferdinand  McLeod,  (admitted  to  be  the 
same  Ferdinand  McLeod  to  whom  Dun- 
can McCall  conveyed  on  September  24, 
1857 ;)  next,  a  deed  from  Ferdinand  Mc- 
Leod to  John  L.  Fairley,  dated  IBthAprll, 
1868;  next  letters  of  administration  de 
boats  noo  on  theestate  of  John  L.  Fairley, 
granted  to  defendant  on  7th  day  of 
May,  1876;  next,  the  record  of  the  appli- 
cation of  the  defendant  as  administrator 
d.  b.  B.,  to  sell  land  for  assets,  decree  of 
sale,  and  order  of  confirmation, — all  ad- 
mitted to  be  regular,  the  summons  being 
issued  July  10,  1878;  next,  a  deed  from 
defendant  as  administrator  d.  b.  a.  of 
John  L.  Fairley  to  William  H.  McLanrin, 
dated  17th  March,  1879;  then  a  deed  from 
William  H.  McLaurin  to  defendant,  dated 
18tb  March,  1879.  It  is  admitted  all  theve 
deeds  cover  the  "  loeua  in  quo. " 

For  the  purpose  of  this  appeal,  It  was 
admitted  that  the  estate  of  John  L.  Fair- 
ley  descended  to  five  children,  three  of 
whoseclaims  to  thelandarenot  barred  by 
the  statute  of  limitations,  and  two  of 
whose  claims  are  barred  by  the  statute. 
Robert  Leak,  a  witness  for  the  defendant, 
testified  tha^  he  bad  a  conversation  with 
John  B.  Buchanan  In  1874  or  1876  about 
the  land  in  dispute;  that  Buchanan  told 
witness  be  wanted  him  to  cut  all  the 
largest  timber  becoold,  as  be  (Buchanan) 
did  not  know  how  long  he  would  own  It. 
There  was  evidence  tending  to  show  that 
John  G.  Pearson  died  during  the  pending 
of  this  action.  The  defendant  then  intro- 
dnced  the  following  entries  from  the  min- 
ute docket  of  the  court  oi  pleas  and  quar- 
tersessionsof  Rlchmondcounty:  "Minute 
docket,  April  term,  1852.  John  Q.  Pearson 
et  ah  vs.  D.  B.  McFarland  et  al.  This 
cause  coming  on  to  be  heard  on  the  peti- 
tion, answers,  exhibits,  and  report  of  the 
commissioners,  it  is  consideitMl  by  the 
court  that  tbe  parties  are  tenants  In  com- 
mon, as  set  forth  in  tbe  said  petition,  and 
entitled  to  partition,  so  that  each  may 
hold  his  own  in  severalty;  and,  it  appear- 
ing to  the  satisfaction  of  tbe  court  that 
partition  of  the  said  land  has  been  made 
in  manner  and  form  as  the  law  requires,  it 
is  therefore  adjudged  by  the  court  that  tbe 
proceedings  and  appropriations  in  this 
ease  made  and  had  be  in  all  respects  con- 
firmed, and  that  the  appropriations  with 
this  decree  be  certiHed  by  the  clerk,  and 
enrolled   In   his  oflSce,  and  registered  in 


the  oflSce  of  said  county,  as  evidence  of  the 
return  and  appropriations  being  binding 
and  valid  in  and  among  the  said  parties 
forever,  and  that  the  cost  of  said  proceed- 
ing be  paid  by  all  equally..  And  it  is  fur- 
ther adjudged  by  the  eourt,  Duncan  B.  Mc- 
Farland, to  whom  is  appropriated  lot  No. 
1.  (the  more  valuable,)  pay  to  John  C. 
Gully  and  wife,  to  whom  tbe  less  valuable 
lot.  No.  2,  was  appropriated,  the  sum  of 
one  hundred  and  seventy-two  dollars  and 
flftycents.  Judgment  accordingly."  This 
was  Introduced  forthe purpose  of  showing 
a  judgment  against  John  G.  Pearson,  un- 
der which  defendant  claims  the  land  of 
said  Pearrson  was  sold  by  the  sheriff. 

The  plaintiff  then  introduced  tbe  follow- 
ing entries  from  theminute  docketot  court 
of  pleas  and  quarter  session  of  Richmond 
county  at  January  term,  1864:  "January 
term,  1854.  Minute  docket,  state  of  North 
Carolina.  At  a  court  of  pleas  and  quarter 
session  begun  and  held  for  Richmond 
county  at  the  court-house  in  Rockingham 
on  the  16th  day  of  January,  b^ng  the 
third  Monday  of  said  month  In  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
fifty-four,  and  in  the  79tbyearof  American 
independence;  the  following  justices  being 
presentund  presiding, to-wit:  W.F.Lbak, 
Grorob  Northam,  and  Elisha  I.  Long. 
Minutes,  Thursday,  January  17th,  1854. 
John  G.  Pearson  et  al.  vs.  Duncan  B.  Mc- 
Farland et  al.,  or  the  CJlerk's  Office  vs. 
John  Q.  Pearson  and  Son.  In  this  cause 
John  G.  Pearson  and  son,  by  their  attor- 
ney, come  into  open  court,  and  move  the 
court  to  set  aside  the  execution,  or  that  v. 
e.  execution  issued  against  him  in  this 
case<  returnable  to  the  present  term  of  this 
court,  for  the  reason  that  said  execution 
is  not  sustained  by  any  judgment,  which 
motion  is  sustained  by  the  court;  and  it 
is  ordered  that  the  execution  be  set  aside 
for  the  reason  aforesaid.  Whereupon  said 
Pearson  and  son  pay  the  sheriff  the 
amount  due  on  said  execution  or  v.  e.  ex- 
ecution."  Also  the  following  entries  at 
Jul.v  term.  1853.  It  was  admitted  that  the 
minute  docket  of  said  court  for  the  Octo- 
ber term,  185.3,  did  not  show  any  record  of 
an  order  to  issue  an  execution  returnable 
to  January  term,  1854,  of  the  court.  The 
defendant  was  then  permitted  by  the  court 
to  offer  the  following  execution,  with  all 
the  Indorsements,  and  inspection  of  the 
execution  shows  that  the  return  of  the 
sheriff  is  erased  on  sp.id  execution : 

"State  of  North  Carolina.  To  the  sher- 
iff of  Richmond  county,  greeting:  Where- 
as, we,  by  our  writ  iJeri  faciaa  to  you  di- 
rected, did  command  you  that,  of  the 
goods  and  chattels,  lands  and  tenements, 
of  John  Q.  Pearson  and  son,  Tryon  Pear- 
son, you  should  cause  to  be  made  the  sum 
of  ten  dollars  and  flfty-elght  cents,  ad- 
judged for  cost  in  the  suit  of  J.  G.  Pearson 
et  al.  vs.  D.  B.  McFarland  et  al.,  (petition 
for  partition  of  land,)  and  that  you  should 
have  the  said  moneys,  besides  your  fees, 
before  oursaidcourtatRiickingham.afore- 
sald,  on  the  third  Monday  in  July  next, 
then  and  there  to  render  the  said  court  the 
debt,  costs,  and  charges  aforesaid,  at 
which  time  and  place  you  returned  that 
you  had  levied  tbe  said  writ  on  the  follow- 
ing property,  viz..  Levied  the  within  exe- 
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cation  on  six  hundred  and  flfty-tbree  acres 
of  land  lylnK  on  the  east  side  of  Ktaxe 
road  leading  from  FayettevflletoCherave, 
and  joining  the  lands  of  Ferdinand  Mc- 
Leod  and  others,  July  12tb.  1853,— we  com- 
mand you  to  expose  to  public  sale  the  prop- 
erty aforesaid;  that  yon  cause  to  be  made 
tbesum  of  eleven  dollars  and  seventy-three 
cents;  and  have  you  the  said  moneys,  be- 
sides your  fees  for  this  service,  before  oar 
said  court  nt  Rockingham  aforesaid,  on 
the  third  Monday  in  January  next,  then 
and  there  to  render  to  the  said  court  the 
costs  and  charges  afoi'esaid.  We  also 
command  you  that  of  the  goods  and  chat- 
tels, lands  and  tenements,  of  the  said 
John  G.  PeafHon,  you  cause  to  be  made 
snch  residue  of  the  aforesaid  debt,  dam- 
ages,  interpst,  and  costs  as  shall  remain 
unpaid,  and  have  that  money,  and  every 
part  and  parcel  thereof,  at  the  day  and 
place  aforesaid,  to  render  unto  the  said 

bis   debt,  damages.  Interest,  and 

costs.  Herein  tail  not,  and  have  you  then 
and  there  this  writ.  Witness,  Charles  0. 
Terry,  clerk  of  our  said  court,  at  Rock- 
ingham, the  third  Monday  in  October,  A. 
D.  1853,  and  in  the  seventy-ninth  year  of 
American  independence.  C.  C.  Tkbky,  C. 
C.  C.    Issued  80th  day  of  December,  1853." 

Indorsements  on  execution : 
"bill  or  COST. 
Clerk,  docketing  petition,  one  dollar. $  1  00 

"      5  copy  sheets  petition,  ten  cents  each         50 

*  1  certificate,  twenty  cents. 20 

"      6  copy  sheets  amended  petition,  ten 

cents  each 3  S5 

*  S  orders,  twenty  cents  each 40 

■     4eontinuances,  thirty  cents  each....     130 

*  Entering  decree. 76 

"     Recording  report  sixty  cents 60 

"      Register's  fees  sixty  cents.. 00 

Sheriff  Buchanan,  summoning  three  sets, 

sixteen  commissioners,  thirty  cents  each..  4  80 
Surveyor  Jolrn  Ik  Fairley,  ticket,  twelve 

doUars. 13  00 

State  tax 1  00 

AUy.  Banlcs'  fee,  four  dollars 4  00 

Clerk's  two  fi.  fas.,  thirty-five  cents  each...         70 

ISO  60 
Deduct  two-ttairda. 20  83 

tlO  28 
Sheriff  Buchanan,  levy,  UO  ots.,)  forty  cents  40 
Clerk,  oaofl.  fa.  and  vendi.,  thirty-five  cents 

each.. 70 

Cleric,  (a  C.  Teriy,)  tUs  vendi.,  thirtj-flve 

cents. 85 

til  78 
1  OS 

•13  78 

"January  16, 1864.  I  did  this  day,  after 
due  advertisement  according  to  law,  put 
vp  at  public  sale,  at  the  court-house  in 
Bockingham,  the  within-described  lands, 
at  which  time  and  place  Duncan  McCall 
became>the  last  and  highest  bidder  at  the 
Bom  uf  twenty-three  dollars,  of  which  sum 
pay  the  cost  In  this  case,  twelve  dollars 
and  forty -eight  cents.  The  balance  applied 
to  the  tax  on  the  said  lands.  William 
Buchanan,  Sheriff. " 

"Ex.  do.,  page  149,  No.  6.  Offlc^  vs. 
John  G.  Pearson.  Vendi.  to  January 
term,  1864.  This  execution  set  aside  by 
order  of  tbe  court,  and  the  balance  of 
cost  due  thereon  has  been  paid  by  Ferdi- 


nand McLeod,  agent  of  J.  O.  Pearson  and 
son.    WiLMAM  Buchanan,  Sheriff." 

Plaintiff  asked  the  following  special  in- 
structions: (1)  That  the  deed  from  Buch- 
anan, sheriff,  to  Duncan  McCall  did  not 
convey  title.  (2)  That  if  the  Jury  believe 
that  the  plaintiff,  and  those  under  whom 
he  claims,  have  been  in  the  adverse  pos- 
session of  the  land  in  dispute,  under  color 
of  title,  cultivating  the  same,  continuous- 
ly getting  wood  from  it,  from  ^e^r  to 
year,  from  the  1st  of  January,  1870,  to  the 
commencement  of  this  action,  plaintiff 
would  be  entitled  to  recover.  (3)  That  if 
tbe  Jury  are  satisfied  that  Ttyon  Pearson, 
son  of  John  G.  Pearson,  died  in  February, 
1872,  then  the  whole  estate  would  be  in 
John  O.  Pearson,  and  the  statute  of  limita- 
tion would  run  against  bim,  and  those 
claiming  under  him,  from  that  date.  (4) 
That  if  tbe  Jury  believes  that  the  plaintiff, 
and  those  under  whom  he  claims,  had  tbe 
continuous  and  adverse  possession  of  the 
lands  described  in  thecomplaint  from  Jan- 
nary  1,  Is70,tol882,  and  that  theland  was 
granted  to  Duncan  McLiaarin,the  plaintiff 
is  entitled  to  recover  tbe  estate  which  de- 
Birended  to  Angfus  Fairley  and  Mrs.  Mcln- 
tyre,  they  not  being  under  disability.  (5) 
That  it  the  Jury  believes  that  the  plaintiD, 
and  those  under  whom  he  claims,  have 
been  in  the  continuous  and  adverse  pos- 
sesslon  of  the  land  from  Janaary  1, 1870, 
to  1882,  and  that  the  land  was  granted  to 
Duncan  McLaurin,  then  the  plaintiff 
would  be  entitled  to  recover  that  portioai 
ol  the  estate  of  Francis  Fairley  and  Eu- 
genia Fairley  which  descended  upon  An- 
gus Fairley  and  Mrs.  Mclntyre  at  the 
death  of  Francis  and  Eugenia. 

The  defendant  asked  for  the  following 
special  instructions:  (1)  That,  if  the  jury 
find  that  John  G.  Pearson  died  during  the 
pendency  of  this  action,  then  the  plaintiff 
cannot  recover  the  land  in  dispute,  or  the 
possession  thereof,  and  they  will  find  the 
first  and  second  issues  in  favor  of  the  de- 
fendant; that  is,  that  the  plaintiff  Is  not 
the  owner  of  the  land,  and  the  defendant 
is  not  unlawfully  in  tbe  possession  there* 
of.  (2)  That,  if  John  G.  Pearson  died  dur- 
ing thu  pendency  of  this  suit,  the  plnin- 
tiff  cannot  recover  the  land  in  dispute, but 
can  recover,  at  most,  only  tbe  mesne  prof- 
its or  damages.  (8)  That,  if  the  Jury  find 
that  the  plaintiff  and  defendant  are  ten- 
ants In  common  of  the  disputed  land,  tbe 
plaintiff  cannot  recover  rents  and  profits 
or  damages,  as  there  is  no  evidence  of  a  de- 
mand on  defendant  for  thesame.  (4)  That 
upon  the  evidence,  it  believed,  the  plaintiff 
cannot  recover  more  than  as  a  tenant  in 
common  with  defendant.  (6)  That,  not 
being  more  than  a  tenant  In  common,  be 
cannot  recover  any  damages,  he  not  hav- 
ing made  any  demand  tor  same  on  defend* 
ant.  (6)  That  it  the  Jury  And  that  D.  W. 
Middleton  qualified  as  administrator  of 
John  L.  Fairley  on  May  7, 1878,  and  John 
Ii.  Fairley  died  in  August,  1862,  the  posses- 
sion of  the  plaintiff,  and  those  under 
whom  he  claims,  would  not  be  adverse  to 
him  as  the  purchaser  of  this  land  at  his 
sale  for  assets.  The  said  administrator 
has  one  year  after  his  qualification,  under 
section  164  ot  the  Code,  within  which  to 
bring  his  action  for  the  sale  ot  tbe  land 
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for  assets.  (7)  If  the  jury  find  that  Jobn 
L.  Falrley  died  in  August.  1862,  or  in  ls$2, 
and  D.  W.  Mlddleton  qualified  as  adminis- 
trator in  1878,  tlie  posseBslon  of  the  plain- 
tiff,  and  those  under  whom  he  claimed, 
would  not  be  adverse  to  the  creditors  of 
John  L.  Falrley,  or  to  his  administrator, 
D.  W.  Mlddleton,  and  the  sale  of  the  ad- 
ministrator for  assets  wonid  pass  title  to 
the  purchaser  at  such  sale,  notwithstand- 
ing such  possession.  (8)  That  th6  recitals 
in  a  sheriff's  deed  are  prima  facie  evidence 
of  the  facts  recited.  (9)  That  if  there  was 
a  iudKmeut  for  costs  against  John  Q. 
Pearson,  or  John  G.  Pearson  and  his  son 
Tryon  Pearson,  and  execution  to  the  sher- 
iff on  same,  and  sale  thereunder,  and  a 
purchase  hy  Duncan  McCall,  (who  was 
not  a  party  to  said  judKuient  or  execu- 
tion,) on  the  16th  January,  1854,  the  set- 
ting asideofsaid  execution  on  I:hel7tb  Jan- 
nary,  1854,  could  not  affect  the  title  of  Mc- 
Call. (10)  That  said  action  of  the  court 
could  not,  consequently,  affect  the  title  of 
those  claiming  under  Mc('all ;  that  tfaeset- 
ting  aside  of  the  said  execution  on  Janu- 
ary 17, 1854,  coDld  not  affect  McCall's  title, 
if  the  Jury  believe  the  evidence.  (11)  That 
the  county  court,  by  setting  aside  the  exe- 
cution, could  not  affect  McCali's  title  as 
purchaser,  unless  he  had  notice  of  the  mo- 
tion or  proceeding  to  set  aside  execution. 
(12)  That  there  is  no  evidence  that  Dun- 
can McCall  had  notice  of  the  motion  to  set 
aside  said  execution,  or  that  he  bad  his 
day  in  court  to  resist  it.  (13)  That,  if 
•the  jury  believe  the  evidence,  there  wfis  a 
judgment  of  the  court  of  pleas  and  quar- 
ter sessions  authorizing  the  said  execution 
and  sale.  (14)  That,  if  the  jury  believe  the 
evidence,  Duncan  McCall  acquired  the  in- 
terest of  John  O.  Pearson  in  the  land  in 
dispute  under  said  execution  sale;  the  lo- 
cation of  the  land  being  admitted.  (15) 
That  Duncan  McCall  acquired  the  interest 
of  John  G.  Pearson  in  the  land  in  dispute 
at  said  execution  sale,  if  the  jury  believe 
the  evidence.  (16)  That  the  sheriff's  deed 
relates  back  to  the  day  of  the  sale  under 
execution,  and  that  the  purchaser  would 
acquire  the  interest  or  estate  of  defendant 
in  execution  as  of  the  day  of  sale.  (17) 
That  the  fiction  that  the  proceedings  of  a 
court  relate  back  to  the  first  day  of  the 
term  of  the  court  will  not  be  allowed  to 
divest  a  title  acquired  under  an  execution 
sale  made  during  the  first  day  of  the  term, 
provided  the  action  or  proceedings  of  the 
court  tiappened  after  the  execution  sale. 
(This  seventeenth  Instruction  Isappllcable 
only  to  the  deed  from  Buchanan,  sheriff,  to 
Duncan  McCall,  and  Is  given  to  the  jury  as 
law;  but  as  Immaterial  to  this  case,  un- 
der the  view  of  the  law,  the  court  holds  as 
embraced  In  the  other  instruction  given.) 
(18)  That  the  action  and  order  of  the 
court  setting  aside  the  execution  in  the 
case  of  John  G.  Pearson  and  others  against 
D.  B.  McP^nrland  and  others  is  void  as  to 
Duncan  McCali.  the  purchaser  at  the  execu- 
tion sale,  as  he  had  no  notice  of  the  mo- 
tion to  Bet  aside  execution,  or,  rather, 
that  there  is  no  evidence  that  he  had  any 
notice.  (19)  That  the  erasure  of  the  re- 
turn of  the  sheriff  on  said  execution  in 
said  case  cannot  affect  the  title  of  Duncan 
McCall  acquired  under  the  execution  and 


sale.  (20)  That  the  plaintiff  cannot  re- 
cover damages  for  any  use  or  occupation 
of  the  land  by  the  defendant  after  the 
death  of  John  G.  Pearson.  (21)  That  the 
question  of  a  conflict  of  grants,  and  mesne 
conveyances  thereunder,  does  not  apply 
in  this  case,  because  (1)  the  plaintiff  does 
not  claim  under  either  of  said  grants;  (2) 
the  principle  that  the  state  cannot  grant 
but  once  applies  only  when  the  two  grants 
are  those  under  which  the  plaintiff  claims, 
as  the  defendant  is  entitled,  in  order  to 
defeat  the  plaintiff's  recovery,  to  show 
title  In  any  one,— that  is,. title  out  of  the 
plaintiff. 

His  honor  gave  all  the  Instructions  asked 
for  by  plaintiff,  except  the  3d,  and  his  hon-  ' 
or  qualified  this  by  stating  to  the  Jury 
that  the  statute  of  limitation  would  not 
run  against  the  defendant  us  to  three-fifths 
of  the  interest  in  the  land,  as,  by  the  ad- 
mitted facts  in  the  case,  three  of  the  heira 
of  John  L.  Falrley  are  not  barred.  His 
bonor  refused  the  following  instructions 
asked  for  by  defendant,  to-wit:  The  1st, 
2d,  3d,  5tta,  6th,  7th,  9tb,  10th,  11th.  14tb. 
16th,  18th,  19th,  and  20th;  and  gave  the 
following,  to-wit:  8th,  12th,  13th,  16tb, 
and  12th  and  17th  as  modified;  and  gave 
the  4th  prayer  for  instructions  asked  by 
defendant,  except  as  to  damages  and  costs, 
and  this  part  of  the  instructions  he  re- 
fused. To  each  and  every  one  of  the  in- 
structions given  by  the  court  at  the  re- 
quest of  the  plaintiff  the  defendant  duly 
excepted,  and  entered  an  exception  as  to 
each  instruction  so  given,  and  the  defend- 
ant also  excepted  to  the  refusal  of  the 
court  to  give  each  of  the  Instructions  re- 
quested by  him,  and  entered  an  exception 
to  the  refusal  of  the  court  to  give  said  in- 
structions as  they  were  asked.  The  de- 
fendant also  excepted  to  the  ruling  of  the 
court  modifying  his  fourth  prayer  for  In- 
struction. His  honor  charged  the  jury  a« 
follows:  "(1)  1'he  deed  from  Buchanan, 
sheriff,  to  McCall  conveyed  no  title.  (2) 
In  no  event  is  the  plaintiff  entitled  to  re- 
cover more  than  (2-6)  two-fifths  of  the 
land  in  dispute,  as  defendant  has  shown 
that  he  has  title  to  (8-5)  three-fifths  under 
the  Falrley  deed.  (3)  The  burden  Is  upon 
the  plaintiff  to  satisfy  the  jury,  by  a  pre- 
ponderance of  the  evidence,  that  he  has  a 
good  title  against  all  the  balance  of  the 
world.  It  makes  no  difference  whether  the 
defendant  has  shown  title  in  himself  or 
not.  The  question  is,  has  the  plaintiff 
shown  a  good  title  in  himself?  (4)  The 
deed  from  McKay  to  J.  B.  Buchanan  Is  col- 
orable title,  and  the  plaintiff  lias  traced 
that  title  to  himself,  and  it  is  admitted  it 
covers  the  disputed  land,  and  seven  years' 
adverse  possession  under  color  of  title  will 
give  a  good  title  against  persons  not  un- 
der disability ;  but  the  burden  is  upon  the 
plaintiff  to  fully  satisfy  the  jury,  in  this 
case,  that  be  has  had  adverse  possession 
for  seven  years  under  claim  of  title,  and 
under  known  and  visible  boundaries.  Has 
the  plaintiff  satisfied  you  that  he,  and 
those  under  whom  heclalms,  have  had  sev- 
en years'  adverse  possession  under  known 
and  visible  boundaries?  If  he  has,  he  is 
entitled  to  recover,  and  your  answer  to 
the  1st  issue  will  be, 'Yes,  to  (2-6)  two- 
fifths.'    II  the  plaintiff  has  satisfied  you 
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that  be  has  had  seven  years'  adverse  pos- 
aesslon,  as  above  stated,  of  a  part  of  the 
land.cultlvatinK  a  part,  and  getting  fire- 
wood pB  of  apart,  in  this  case,  there  being 
no  evidence  of  any  possession  of  any  oth- 
er  part  of  the  disputed  land  by  any  other 
peraun,  or  under  any  other  title,  the  law 
presameR  his  possession  to  extend  to  the 
boondaries  as  claimed  by  blm.  The  seven- 
years'  adverse  possession  mast  begin  Jan- 
nary  1.  1870.  and  extend  to  seven  years,  as 
the  time  from  1863  to  the  Ist  of  January, 
1870,  is  not  to  be  counted  by  you.  If  yon 
answer  the  first  issue, '  Yes,  to  (2-6)  two- 
fifths,'  then  you  will  answer  the  second  is- 
sue, '  Yes,  to  (2^)  two-fifths.'  If  you  an- 
swer tlie  first  and  second  Issnes,  'Yes,' 
then  the  plaintmis  entitled,  to  (2-e)  two- 
fifths  of  the  annual  rental  value,  as  you 
may  find  It,  under  the  evidence;  that  is, 
find  what  is  the  value  of  the  rent  for  one 
year,  and  the  plaintiiT  Is  entitled  to  two- 
fifths  of  that  sum,  and  so  tor  every  year, 
tieginning  at  the  commencement  of  the 
suit,  up  to  this  time,  nnd  add  these  soms 
together,  and  the  aggregate  will  be  your 
answer,  which  you  will  give  in  figures. " 

The  defendant  excepted  to  the  instruc- 
tions of  the  court:  (1)  That  the  deed 
from  Buchanan,  sheriff,  conveyed  no  title 
to  Duncan  McCall.  (2)  That  the  court 
charged  the  ]nry  that  the  plaintiff  could 
recover  two-fifths  of  the  land  in  dispute. 

(3)  That  the  court  charged  that  if  the 
Jury  found  the  first  issue,  "  Yes,  as  to  (2-6) 
two-filths,"  then  they  will  find  the  second 
issue,  "  Yes,  as  to  (2-5)  tTco-flftbs  of  the 
land  in  dispute. "  (4)  That  if  the  Jury  an- 
swer the  first  and  second  issues,  "Yes," 
then  the  plaintiff  Is  entitled  to  recover 
(2-5)  two-fifths  of  the  annual  value  of  the 
land  as  yon  may  find  it  under  the  evidence. 
(5)  That  his  honor  charged  the  Jury,  in 
substance,  that  plaintiff  might  recover 
two-fifths  of  the  land  in  dispute.  (6)  That 
bis  honor  charged  the  Jury  that  the  plain- 
tiff might  recover  two-fifths  of  the  rents 
and  profits,  or  damages  for  detention  In 
withholding  the  property.  (7)  Defendant 
further  excepts  in  this  case  that  his  honor 
adjudgred  that  defendant  should  be  taxed 
with  costs  in  this  action.  Defendant 
moved  for  a  new  trial  upon  the  foregoing 
exceptions,  and  for  judgment  as  stated  in 
the  record.  Motion  denied,  and  defendant 
excepts.  Judgment  and  appeal  by  defend- 
ant. Notice  of  appeal  waived.  Bond  in 
■am  of  f50  adjudged  sufficient.  The  de- 
fendant excepts  to  the  proceedings  and 
Judgment  In  this  case:  (1)  Because  his 
honor  received  Incompetent  testimony 
after  objection  by  the  defendant,  as  stated 
In  the  case.  (2)  Because  his  honor  reject- 
ed and  ruled  out  competent  testimony,  to 
which  ruling  the  defendant  duly  excepted 
as  stated  in  the  record.  (8)  Because  his 
honor  refused  to  give  the  prayers  for  in- 
structions as  submitted  by  the  defendant, 
and  which  are  set  forth  in  the  cnsc,  to 
which  refusal  thedelendant  duly  excepted. 

(4)  Because  his  honor  refused  the  defend- 
ant's prayers  for  judgment,  and  each  of 
them,  as  set  forth  in  the  record.  (5)  Be- 
cause his  honor  refused  and  denied  the  de- 
fendant's motion  for  a  new  trial  as  made 
and  set  forth  In  the  case  and  record.  (6) 
Because  his  honor  charged  the  Jury  as  set 


forth  in  the  record,  contrary  to  the  de- 
fendant's prayers  for  instructions,  and 
contrary  to  law,  in  the  particularx  set 
forth  in  the  case,  and  pointed  out  by  de- 
fendant's exceptions  to  the  charge.  (7) 
That  his  honor  charged  the  Jury  that  the 
deed  of  Buchanan,  sheriff,  to  Afc('all  did 
not  pass  title,  as  it  was  afterwards  set 
aside  b.v  the  connty  court.  (8j  The  defend- 
ant further  excepts  to  the  rulings  and 
charge  of  his  honor,  upon  the  grounds  set 
forth  in  the  case,  and  renews  each  and  ev> 
ery  exception  therein  stated,  and  those 
stated  in  the  record.  (9)  That  the  court 
adjudged  that  the  defendant  should  pay 
the  costs  ol  this  action,  whereas  the  court 
should  have  adjudged  that  plaintiff  should 
pay  the  costs,  or,  at  most,  that  the  costs 
should  be  apportioned  according  to  the 
interests  recovered  by  the  parties,  respect- 
ively, and  adjudged  to  belong  to  each. 
The  plaintiff,  complaining,  alleges:  "(1) 
That  he  is  the  owner,  and  entitled  to  the 
immediate  possession,  of  the  following 
tract  of  land,  [here  follows  description  of 
land ;]  (2)  that  defendant  is  in  the  posses- 
sion of  said  land;  (3)  that  the  defend- 
ant unlawfully  withholds  the  possession 
of  said  lands  from  the  plaintiff.  Where- 
fore plaintiff  demands  Jndgment  against  the 
defendant  (1)  for  the  possession  of  said 
land;  (2)  for  two  hundred  dollars  dam- 
ages sustained  by  plaintiff  by  reason  of 
the  unlawful  withholding  of  possession 
of  same  from  him  by  defendant;  (8)  for 
the  costs  of  this  action."  The  defendant, 
answering,  says :  "(1)  That  the  first  al- 
legation of  plaintiff's  complaint  Is  not 
true;  (2)  that  the  second  allegation  there- 
of is  not  true;  (8)  that  the  third  allega- 
tion of  plaintiff's  complaint  is  not  true. " 
The  following  issues  were  submitted  to 
the  jury,  and  they  responded  as  follows, 
to-wlt:  "(1)  Is  the  plaintiff  the  owner 
and  entitled  to  the  possession  of  the  land 
in  dispute?.  Answer.  Yes,  to  (2-5)  two-fifths. 
(2)  Does  the  defendant  unlawfuliv  with- 
hold the  possession  from  the  plaintiff? 
Answer.  Yes,  to   (2-5)   two-firths.    (3)  Is 

ftlalntlff  entitled  to  recover  damages,  and 
t  so,  bow  much?  Answer.  $76.80.  (4) 
Has  John  O.  Pearson  died  during  the 
pending  of  this  action.  Answer.  Yes.  (5) 
At  what  time  did  said  John  O.  Pearson 
die?    Answer.  Between  1883  and  1884." 

"Judgment.  This  cause  coming  on  to 
be  heard,  and  the  jury  having  found  that 
the  plaltatiff  is  the  owner  and  entitled  to 
recover  the  possession  of  two-fifths  of  the 
land  described  In  complaint,  and  having 
assessed  the  plaintiff's  damages  at  sev- 
enty-six and  80-100  dollars,  on  motion  of 
counsel  for  plaintiff  it  is  ordered  and  ad> 
Judged  that  plaintiff  recover  of  the  defend- 
ant two-fifths  of  the  land  described  in 
complaint,  and  seventy-six  and  80-100  dol- 
lars damages,  and  the  costs  of  this  action 
to  be  taxed  by  the  clerk  of  this  court. 
Jno.  Ohat  Btnum.  Judge  Presiding. "  The 
defendant  excepted  to  this  Judgment,  but 
not  as  to  Its  form.  In  this  cause  the  de- 
fendant moves:  (1)  For  Judgment,  upon 
the  pleadings  and  issues  and  verdict,  for 
the  land  and  cost.  Motion  denied,  and 
defendant  excepts.  (2)  Motion  in  arrest 
of  Judgment  by  the  defendant  as  to  the 
two-fifths  of  the  land,  damages,  and  costs. 
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Motion  denied  and  exceptions  by  detend* 
ants.  (S)  Motion  for  a  new  trial  as  to 
the  two-fi{thH  of  the  land,  damageH,  and 
costs.  Motion  denied,  and  exceptions  by 
the  defendant.  (4)  Motion  for  a  new  trial 
(generally.  Motion  denied,  and  exceptions 
by  defendant.  (.5)  Motion  for  Judgment 
DOD  obstfiote  veredicto.  Motion  denied, 
and  exceptions  by  the  defendant. 

J.  D.  Sbaw,  for  plaintiff.  Barwell  <ft 
Walker  and  Jones  &  Itllett,  tor  defendant. 

Avert,  J.,  {after  atattng  the  facta  aa 
above.)  Two  grants  were  Introduced, 
both  of  which  covered  the  land  In  contro- 
versy. The  one  issued  to  Duncan  McFar- 
land  January  13, 1847,  on  an  entry  dated 
July  4, 1801,  was  offered  by  the  plaintiff, 
while  the  other  offered  by  defendant  was 
issued  to  Duncan  McLaurln  March  31,1842, 
on  an  entry  made  In  1841.  The  plaintiff 
introduced  also  adeed  from  John  McKay 
to  J.  B.  Buchanan,  dated  September  25, 
1863,  toKether  with  several  mesne  convey- 
ances connecting  the  plaintiff  by  a  regular 
chain  with  Hnid  Buchanan,  and  offered  tes- 
timony tending  to  show  continuous  pos- 
session under  said  deeds  as  color  of  title 
on  the  part  of  plaintiff  through  his  tenant, 
and  those  under  whom  he  claims,  from 
September  2.5,  1863,  till  1882.  The  defend- 
ant Introduced  a  deed  from  Duncan  Mc- 
Laurln (the  grantee  in  the  patent  of  1842) 
to  Ferdinand  McLeod,  and  also  a  subse- 
quent deed  from  said  McLeod  to  John  L. 
Falrley,  dated  April  16,ia58.  It  whs  in  evi- 
dence aiRO  that  John  L.  Falrley  died  before 
the  yeAr  1802;  that  Thomas  Gibson  quali- 
fied as  his  administrator, and  died  in  1872; 
and  that  the  defendant  was  appointed 
and  qualitled  as  administrator  de  bonis 
nooof.HBid  Falrley,  May  7, 1876.  Thedefend- 
ant,  asadministratorof  said  Falrley,  insti- 
tuted a  special  proceedlne.ln  July,  1878,  to 
sell  the  land  conveyed  by  McLeod  to  him, 
which  It  is  admitted  covers  the  land  in  dis- 
pute, and  is  the  same  granted  to  Mc 
Laurin  In  1842,  and  under  a  decree  in  said 
proceeding  It  w€is  sold  to  make  assets, 
when  William  H.  McLanrin  became  the 
purchaser.  The  defendant,  as  administra- 
tor, conveyed  to  said  McLaurln,  In  pursu- 
ance of  said  decree,  March  17,  1879,  and  on 
the  next  day,  March  18,  1879,  said  Mc- 
Laurln conveyed  the  same  land  to  the  de- 
fendant. For  the  purposes  of  this  appeal 
it  was  admitted  that  the  estate  of  John 
L.  Falrley  descended  to  his  five  children, 
three  of  whose  claims  to  the  land  are  not 
barred,  and  two  of  whose  claims  are 
barred  by  the  statute  of  limitations.  The 
defendant  also  attempted  to  establish  his 
title  by  a  chain  ol  mesne  convej'ances  con- 
necting him  with  the  grant  to  Duncan  Mc- 
Farland. 

The  well-established  rule  is  that  an  en- 
try of  land  creates  an  Inchoate  equity  in 
It.  which,  upon  the  payment  of  the  pre- 
scribed amount  of  purchase  money  to  the 
state,  within  the  time  limited  by  the  law, 
(Code,  §  2705;  Kev.  St.  c.  42.  §  11 ;  Act  1809, 
c.  771,)  will  entitle  the  enterer  to  a  grant; 
and  where  a  Junior  enterer  has,  meantime, 
with  actual  or  constructive  notice  of  the 
older  entry,  procured  a  grant  for  the  same 
laud,  the  latter  may  be  declared  a  trustee 
tor  tlie  former,  and  compelled  to  convey 


the  land  tohlm.  Plemmons  v.  Fore. Sired. 
£q.312;  Featherston  v.  Mills,  4  Dev.  686; 
Harris  V.  Ewing,  IDev.&B.  Eq.  369.  Where 
an  enterer  allows  his  entry  to  lapse  before 
taking  out  his  grunt,  the  entry  becomes 
null,  and  any  grant  founded  upon  it  is  al- 
so void  on  Its  face,  and,  even  without  a 
direct  proceeding  to  impeach  it,  will  be 
treated  by  the  courts  as  inoperative,  and 
iusufBclent  to  divest  title  out  of  the  state, 
because  It  is  apparent,  on  inspection,  that 
it  was  Issued  without  authority  ot  law, 
when  the  efficacy  ot  the  entry  was  gonti 
by  the  efflux  of  time,  and  in  this  case,  after 
the  right  of  another  who  had  shown  more 
diligence  bad  accrued.  Stanly  v.  Blddle,  4 
Jones,  Eq.  883;  Code,  S§  2767,2768;  Bev. 
St.  c.  42,  6§  11, 12;  Act  1809,  c.  771;  Wilson 
v.  Land  Co.,  77  N.  C.  457;  Horton  v.  Cook, 
1  Jones,  Eq.  270;  Biyson  y.  Dobson,  8 
Ired.  Eq.  140.  Grants  that  appear  upon 
inspection  to  have  been  issued  in  the  face 
of  any  positive  prohibition  contained  in  a 
statute  have  been  uniformly  treated,  even 
In  legal,  as  distinguished  from  equitable, 
proceedings,  as  utterly  void;  but  courts 
of  law,  under  the  former  practice,  would 
refuse  to  hear  testimony  de  bora  a  grant 
to  impeach  it  for  fraud  in  obtaining  it,  and 
would  hear  parol  evidence  to  invalidate  It 
only  on  the  ground  that  the  law  forbade  It 
to  be  issued.  Stanly  v.  Blddle,  supra ;  Avery 
V.  Strother,  Cam.  &  N.  434,  (496) ;  Stanmire 
V.Powell,  13  Ired.  312;  Strother  v.Cathey, 
1  Murph.  162;  Brown  v.  Brown,  106  N.  C. 
451,  11  S.  E.  Rep.  647;  Harshaw  v,  Taylor.. 
8  Jones,  (N.  C.)  513.  Judge  Hbndbkson, 
In  Tate  v.  Orcenlee,  2  Hawks,  231,  says.  In 
discussing  the  question  when  a  grant  can 
be  treated  as  Invalid  in  the  trial  of  ac- 
tions of  ejectment :  "  But  1  cannot  bring 
myself  to  believe,  if  the  cause  of  its  nullity 
Is  apparent  upon  its  face,  that  the  court 
roust  shut  its  eyes  against  the  defect,  and 
declare  the  grant  to  be  valid.  But  If  in 
such  a  case  parol  or  other  evidence  cfe  bora 
the  grant  is  offered,  it  should  be  rejected, 
not  because  the  grant,  if  true,  is  not  suffi- 
cient toavold  it,  but  that  the  party  comes 
unprepared  to  resist  or  controvert  It." 
Harris  v.  Norman,  96  N.  C.  59,  2  S.  E.  Bep. 
72.  While  the  presumption  Is,  when  no 
defect  of  authority  appears  upon  the  face 
of  the  grant,  that  the  executive  officers, 
who  have  the  right  to  issue  It,  have  acted 
within  the  scope  of  their  general  powers, 
it  Is  otherwise  when  by  reading  it  It  la 
manifest  that  the  entry  had  become  void 
before  its  issue.  With  such  apparent  de- 
fect of  power  in  the  maker,  it  becoqies  sub- 
ject to  the  attack  in  the  trial  of  issues  in- 
volving the  title  to  land,  just  as  any  deed 
may  be  impeached  in  such  trials  for  want 
of  capacity  in  the  maker,  or  fraud  in  the 
A<cf/im,  notwithstanding  the  fact  that  the 
grantor  Is  the  sovereign  state.  Jones  v. 
Cohen,  82  N.  C.  75;  Helms  v.  Green,  105  N. 
C.  269,  11  S.  E.  Bep.  470.  The  rule  laid 
down  by  Prakson,  C.  J.,  in  Harshaw  v. 
Taylor,  3  Jones,  (N.  C.)  513,  Is  the  familiar 
principle  that,  where  an  officer  or  tribunal 
has  general  jurisdiction,  the  i>re8umption 
Is  thatthey  have  acted  within  the  purview 
of  the  powers,  and  that  their  acts  were 
valid;  but  this  pi-esuniptlon  will  not  be 
allowed  to  prevail, even  in  a  trial  of  issaes 
involving  only  title  to  land,  where  It  ap. 
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pears  that  tbe  execntlve  officers  have  Is- 
sned  a  Krant  upon  a  lapsed  entry,  and  the 
presumption  of  its  validity,  an  against  an- 
other ftrav  t  free  from  sucb  defect,  Is  there- 
by rebutted.  In  the  case  of  Lovlnggood  v. 
Burgess,  Busb.  407,  also  it  was  held  that 
a  arrant  Issned  by  the  proper  authority, 
and  apparently  valid,  could  not  be  collat- 
erally attacked  by  showing  de  bars  the 
grant  some  irregularity,  fraud,  or  mistake 
in  the  preliminary  proceedings.  But, 
treating  the  grant  to  McFarland  as  void, 
the  plaintiff,  though  tbe  burden  is  upon 
him  in  the  inclpiency  of  tbe  trial  to  show 
title  good  against  the  world,  is  not  pre- 
cluded from  taking  advantage  of  the  fact 
that  the  defendant  had  proven  the  title 
out  of  the  state,  by  offering  and  locating 
the  McLauriu  grant.  When,  in  addition,  it 
appeared  that  Buchanan  went  into  pos- 
session of  the  disputed  land,  under  the 
deed  from  McKay  to  him  in  1863,  and  con- 
tinued in  possession,  cultivating  and  clear- 
ing land,  either  in  bis  own  right  or  as  ten- 
ant of  plaintiff  orof  thelntermediate  gran- 
tees, through  whom  the  latter  claimed  un- 
til the  year  1882,  it  followed,  of  course, 
that  tbe  possession  under  color  of  title, 
even  exclusive  of  the  time  elapsing  before 
January  1, 1870,  was  sufflcient  to  mature 
title  in  the  plalatitt,  except  against  per- 
sons laboring  under  some  disability  that 
suspended  the  operation  of  tbe  statute  of 
limitations  as  to  their  rights.  It  is  ad- 
mitted that  the  plaintiff's  right  of  action 
against  threeof  the  heirs  at  law  of  Fairley 
is  barred,  while  the  statute  was  running 
as  to  the  other  two  long  enough  to  ma- 
ture title  in  the  plaintiff  for  their  undivided 
Interests. 

It  is  not  necessary  to  consider  any  ex- 
ception to  the  testimony  or  charge  of  the 
court  growing  out  of  the  attempt  on  the 
part  of  the  defendant  to  establish  title 
through  the  void  grant  to  McFarland,  as 
he  did  not  claim  to  have  held  possession 
under  the  conveyances  subsequent  to  the 
grant.  Considering  the  McFarland  grant 
as  void,  we  are  relieved  for  that  reason,  if 
not  uDon  other  grounds,  from  discussing 
or  passing  a|ion  the  exceptlonsto  evidence 
growing  out  of  the  attempt  by  the  defend- 
ant to  trace  bis  title  to  that  source,  as 
well  as  those  to  so  much  of  the  charge  of 
the  court  as  related  to  the  same  subject. 

We  come  then  to  the  questions  whether 
the  denial  of  plaintiff's  title  and  right  to 
poRseseton  was  in  law  an  ouster  by  the 
defendant  of  his  co-tenant.  It  is  a  well- 
settled  rule  of  law  that  a  tenant  in  com- 
mon cannot  maintain  an  action  against 
bis  co-tenant  for  the  possession,  or  title 
and  possession^  of  their  undivided  land, 
unless  an  actual  ouster  is  proved  or  ad- 
mitted by  the  pleadings.  Halford  v.Teth- 
erow,  2  Jones,  (N.  C.)  393.  It  is  conceded 
that,  in  order  to  prove  an  actual  ouster 
by  conduct  io  pata,  it  must  be  shown  that 
the  tenant  in  possession,  in  refusing  the 
lawful  demand  of  his  co-tenant,  or  other- 
wise, asserted  a  dominion  over  the  com- 
mon property  irreconcilable  with  the  rec- 
ognition of  the  rights  of  the  latter. 
Hence,  it  has  been  held  (1)  that  the  sole 
reception  of  the  profits  of  land  by  one  ten- 
ant In  comn:on  is  not  an  ouster,  and  will 
raise  no  presumption  of  an  ouster  against 


bis  fello'WR,  nntll  be  has  enjoyed  the  exclu- 
sive profits  of  such  rents  for 20 years;  and 
the  granteeof  a  tenant  in  common,  though 
he  may  hold  possession  under  a  deed  pur- 
porting to  convey  the  whole,  stands  in 
this  respect  precisely  in  the  position  of  his 
grrantor.  Linker  v.  Benson,  67  iN.  C.  150; 
Caldwell  v.  Neely,  81  N.  C.  114;  Page  v. 
Branch.  97  N.  C.  97, 1  S.  E.  Rep.  625.  (2) 
That  where  a  tenant  In  common  of  a  tract 
of  land  demands  of  his  co-tenant,  who  is 
in  possession  of  It,  the  whole  tract,  in- 
stead of  asking  to  be  let  into  possession 
to  the  extent  of  his  interest,  the  refusal  to 
comply  with  such  a  demand  is  not  an 
ouster.  Mei-edith  v.  Andres,  7  Ired.  6.  (3) 
That,  so  long  as  tbe  relation  of  tenant  in 
common  of  land  exists  between  two  per^ 
sons,  au  action  of  trespass  will  not  He  in 
fa  vor  of  onb  against  the  other  tor  assert- 
ing dominion  over  the  common  property. 
McPberson  v.  Seguine,  3  Dev.  153.  In  stat- 
ing the  foregoing  well-established  princi- 
ples, we  have  given  a  summary  of  the 
points  settled  by  all  the  authorities  cited 
and  relied  upon  by  the  defendant  to  sus- 
tain the,  position  that  the  plaintiff,  upon 
the  admitted  facts,  or  upon  the  proof  and 
the  pleadings,  cannot  recover,  because 
there  is  no  sufflcien*'  evidence  of  an  ouster, 
and  that  the  judge  below  should  have  so 
instructed  the  jury.  It  seems  in  this  case 
that  neither  party  pursued  the  proper  or 
adviHal>lR  course  in  the  attempt  to  assert 
his  rights.  The  plaintiff,  if  he  did  not  in- 
tend to  incur  any  risks,  ought  to  have 
made  a  formal  demand  to  be  put  Into  pos- 
session as  to  two  undivided  fifths  of  the 
land,  with  the  defendant,  and  on  refusal 
or  failure,  within  a  reasonnble  time  on  the 
part  of  the  latter,  to  comply  with  such  de- 
mand, be  would  have  had  the  unques- 
tioned right  to  maintain  an  action  for 
possession.  When  the  plaintiff  brought 
suit  claiming  the  whole,  and  without  giv- 
ing any  previous  notice,  the  defendant 
could  have  answered  that  he  was  holding 
possession  as  a  tenant  in  common  for  the 
benefit  of  both  himself  and  the  i>Iaintiff, 
and  had  always  been  ready  and  willing  to 
let  in  his  co-tenant  to  the  extent  of  his  in- 
terest, which  was  two-fifths,  and  to  ac- 
count for  any  rents  received,  if  the  plain- 
tiff had  made  demand  to  be  so  let  in,  and 
for  an  account  of  profits.  Johnston  v. 
Pate,  83  N.  C.  110.  Upon  the  finding  or 
admission  that  the  interests  of  the  parties 
were  as  averred  in  the  answer,  the  defend- 
ant would  have  been  entitled  to  judgment 
for  costs.  Sedg.  &  W.  Tr.  Title  Land, 
§S  283,  284.  But  tbe  blunder  of  the  plain- 
tiff was  cured  when  the  defendant  set  up 
an  unqualified  denial  of  the  claim  of  sole 
seisin  on  tbe  part  of  the  plaintiff.  Allen  v. 
Salinger,  103  N.  C.  17,  8  S.  E.  Rep.  913;  Jd. 
105  N.  C.  8.^3,  10  S.  E.  Rep.  1020.  If  de- 
fendant deliberately  waives  his  right,  and 
loses  his  opportunity  to  admit  by  answer 
or  disclaimer  tbe  true  Interest  of  the  plain- 
tlH,  and  then  attempts  to  deny  the  ouster, 
he  cannot  complain  that  he  loses  the  ben- 
eflt  of  tbe  relation  of  co-tenant  by  his  pre- 
vious denial  of  its  existence.  It  has  been 
generally,  if  not  unlverBally,  held  by  the 
courts  in  this  country  that  a  denial  of  a 
plaintiff's  title  or  right  of  entry,  or  an 
averment  that  thedefendant  held  adverse- 
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1y  OKalnst  all  persona,  or  the  clalin  of  ex- 
clusive poBsesHlon  with  a  plea  of  "not 
gnilty, "  was  an  admission  of  actual  oust- 
er. Harrison  v.  Taylor,  33  Mo.  211;  Siglar 
V.  Van  Riper,  10  Wend.  414;  Miller  v. 
Myles,  46  Cal.  535;  Greer  v.  Tripp,  66  Cal. 
209;  Noble  v.McFarland.Sl  111.  226;  McCal- 
lum  7.  Boswell,  15  D.  C.  Q.B.  343;  Scott  v. 
McLeod,  14  D.  C.  a  B.  674.  In  Clason  t. 
Rankin,  1  Duer.  387,  Chief  Justice  Oaklet 
laid  down  the  rule  that  "a  denial  In  the 
defendant's  answer  of  all  right,  title,  and 
interest  in  the  plaintiff  is  an  admission 
that  hia  own  possession  is  adverse,  and 
may  therefore  be  treated  as  a  confession 
of  oaster,   superseding   the    necessity  of 

5 roof  upon  the  trial."  It  is  true  that 
adge  Pearson,  in  Halford  v.  Tetherow, 
2  Jones,  (N.  C.)  396,  after  laying  down  the 
rule  that  " one  tenant  in  common  cannot 
ane  his  fellow,  unless  there  is  an  actual 
ouster,  either  proven  or  admitted  by  the 
pleading,  "declares  that  putting  in  the  plea 
of 'not  guilty"  in  ejectment,  without  en- 
tering into  the  consent  rule,  was  not  an 
admission  of  "an  actual  ouster,  "and  In 
this  respect  differed  from  the  supreme 
court  of  Illinois.  But,  conceding  that  the 
principle  stated  in  that  case  was  correct, 
this  court,  in  Allen  t.  Salinger,  followed 
the  rulings  of  the  courts  of  New  Yoric, 
that,  under  the  new  procedure,  where  the 
title  is  not  in  issue,  a  general  denial  of  the 
allegations  of  the  title,  and  especially  of 
the  right  to  Immediate  possesnion,  is  un- 

SQestlonably  tantamount  to  the  confes- 
on  of  ouster  In  the  fictitious  action  of 
ejectment;  so  that  the  pleadings  in  this 
case  place  the  plaintiff  and  defendant  in 
precisely  the  same  position  as  the  parties 
in  Halford  v.  Tetherow  would  have  occu- 
pied towards  each  other  if  the  faci;  had 
been  set  out  in  the  record  that  they  had 
entered  into  the  consent  rule  which  Judge 
Peakson  declared  would  ba've  been  an 
admission  of  ouster  in  the  pleadings.  It 
is  not  reasonable  to  suppose  that  the  de- 
fendant, when  It  has  bten  settled  that  the 
answer  Is  to  be  construed  as  an  admission 
of  ouster,  will  any  longer  insist  that  it 
was  erroneous  to  render  Judgment  that 
the  plaintiff  be  let  into  possession  as  to 
two  undivided  fifths,  or  to  instruct  thejury 
that  if  they  found  that,  by  continuous  ad- 
verse possession,  he  had  acquired  title  to 
that  proportion  of  the  whole,  they  would 
find  a  wrongful  possession  on  the  part  of 
the  defendant  to  the  same  extent,  and  as- 
sess the  damages  two-fifths  of  the  value 
of  the  whole  of  the  land.  If  defendant's 
possession  was  adverse,  the  ornly  question 
that  arises  out  of  that  admission  is 
whether  there  shall  be  a  Judgment  against 
him  (or  the  sole  and  exclusive  right  to  the 
land  in  dispute,  and  for  the  whole  of  the 
rents,  or  for  the  undivided  fractional  in- 
terest of  which  the  jury  find  him  the  right- 
ful owner.  One  tenant  in  common  of  land 
may  sue  alone,  and  recover  the  entire  In- 
terest in  the  common  property  against 
another  claiming  adversely  to  his  co-ten- 
ants, as  well  as  to  himself,  though  be  act- 
Daily  prove  title  to  only  an  undivided  in- 
terest. This  he  is  allowed  to  do  in  order 
to  protect  the  rights  of  bis  co-tenants 
against  trespassers  and  disseisors.  But 
«» here  It  appears  In  the  eatabiisbment  of 


the  titles,  or  la  admitted,  aa  In  thia  eaae, 
that  a  defendant,  who  has  confessed  onat- 
er  by  denying  the  plaintiff's  title,  la  In 
reality  a  tenant  In  common  with  the  lat- 
ter, it  is  the  duty  of  the  court  to  Instract 
the  jury,  by  a  specific  finding,  to  ascertain 
and  determine  the  undivided  Intereet  of 
the  plaintirr.  This  course  obviates  the  dan- 
ger of  concluding  the  defendant  by  a  gen- 
eral finding  that  the  plaintiff  is  the  owner. 
The  principle  enunciated  in  Allen  ▼.  Sal- 
inger, 103  N.  C.  14,  8  S.  E.  Rep.  913,  and  ap. 
proved  in  Lenoir  ▼.  Mining  Co.,  106  N.  C. 
473, 11  S.  E.  Bep.  616.  brought  into  pwfect 
harmony  the  rulings  of  this  court  In  Orer- 
cash  v.  Kltchle,89  N.  C.  884,  and  In  Taneey 
V.  Greenlee,  90  N.  C.  817,  by  showing  bow 
one  tenant  In  common  might  sue  a  tres- 
passer, who  is  Infringing  upon  the  rights 
of  himself  and  his  co-tenants,  and  recover 
the  entire  land,  or  sue  his  co-tenant,  who 
simply  refuses  to  recognise  his  right  in  bla 
answer,  and  recover  such  intereat  aa  be 
may  establish  title  fur. 

Even  if  we  concede  the  right  of  tbe  de- 
fendant to  have  the  exceptions  last  filed 
passed  upon,  we  think  that  we  have  dia- 
pused  of  every  exception  In  the  dlscusalon 
of  general  principles.  A  large  number  ot 
exceptions  to  the  evidence  grew  out  of  the 
futile  attempt  on  the  part  of  the  defend- 
ant to  establish  a  chain  of  title  through 
the  void  grant  to  McFarland,  and,  aa 
already  stated,  need  not  be  considered  It 
the  grant  Is  void  nnon  Its  face.  There  la 
no  error,  and  the  Judgment  must  be  af- 
firmed. 


a07  N.  C.  3S5) 
COMMISSIONBSS   OF  Maxton   ot  al.  V.  GOM- 
M18BIONEBS  OF  BOBBSON  COUKTT. 

(Supreme  Covrt  of  North  CarcMma.    Nov.  17, 
1890.) 

iKTOZIOATnrO  L14UOB8 — ^lilCBNBB — MiiirDAinn. 

When  county  conunissloners  refuse  to  grant 

license  to  retail  liquor,  on  the  ground  ttuu  the 

applloant  Is  cot  a  fit  person,  a  tnandamus  will 

not  lie  to  compel  the  oommissioners  to  grant  It. 

(SyUalnu  by  Ote  Covrt.) 

This  was  an  application  for  a  maadA- 
nttts  to  compel  the  commissioners  of  Bobe- 
son  county  to  grant  license  to  retail  liquor 
to  J.  T.  Pool  and  others,  plalntilfs  in  thIa 
action,  heard  on  demurrer  to  tbe  answer 
by  Graves,  J.  Demurrer  was  overroied, 
mandnmua  refused,  and  Judgment  against 
plaintiffs  for  costs.    Appeal  by  plaintiffb. 

T.  a.  Sutton,  (or  appellants.  WUliHrn 
Black  and  T.  A.  McNeill,  (or  appellees. 

Clabk,  J.  In  the  answer  it  is  alleged— 
"the  defendants  deny  that  they  willfully 
and  absolutely  refused  to  grant  license  to 
said  applicants  on  that  or  any  other  occa- 
sion, but  that, after  hearing  evidence  both 
for  and  against  the  said  applicants,  and 
argument  of  counsel,  and  due  considara- 
tion  of  the  application,  the  defendants 
were  of  the  opinion  that  said  applicants 
were  not  fit  persons  to  retail  spirituous 
liquors,  and,  also,  they  further  aver  that 
on  the  hearing  of  their  said  applications 
tor  an  order  tor  license  to  retail  at  Max 
ton,  in  this  county,  on  22d  August,  1890,  the 
defendants  examined  witnesses,  and  heard 
testimony  as  to  good  moral  character  and 
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fitness  of  the  said  applicants,  as  required 
by  law,  and  also  aa  tuttae  places  at  which, 
io  Bald  town  of  Maxton,  they  proposed  to 
eondact  their  traffic,  and  after  hearing  ar- 
guments or  counsel,  and  dneconsideratlon 
of  the  evidencp,  they  were  of  the  opinion 
that  the  evidence  was  not  satisfactory, 
and  did  not  establish  that  applicaatswere 
men  of  good  moral  character,  or  that  the 
places  at  which  It  was  proposed  to  retail 
were  suitable  for  that  business,  and  denied 
the  same.  Defendants  further  deny  that 
they  acted  willfully  or  arbitrarily  in  said 
matter,  but  proceeded  on  their  convic- 
tions of  duty  in  the  light  of  evidence  and 
the  facts."  The  demurrer  admitted  these 
allegations  to  be  true.  It  is  settled  that 
upon  such  state  of  facts  a  mandam  aa  could 
not  issue.  Mnller  v.  Commissioners,  89  N. 
C.  171 ;  Jones  v.  Commissioners,  106  N.  C. 
436. 11  S.  E.  Rep.  514.  The  plaintiffs  roly 
upon  sections  75, 76,  c.  25,  Prl v.  Laws  1887, 
and  contend  that  Inasmuch  as  the  answer 
admits  that,  at  the  election  held  in  Max- 
ton,  "license"  to  sell  liquor  carried  the 
majority  of  votes,  the  countycommission- 
ers  weft  deprived  of  any  discretion  In  ro- 
Kard  to  the  character  of  the  applicant  to 
sell  liquor  in  that  town,  provided  permis- 
sion in  writing  had  been  granted  to  such 
applicant  by  the  commissioners  of  the 
town.  We  do  not  think  so.  The  sections 
referred  to  prohibit  the  county  commis- 
sioners from  granting  license  to  retail 
Mqnor  in  said  town  without  permission. 
In  writing,  from  the  commissioners  of  the 
town,  and  prohibit  the  town  commission- 
en  from  granting  such  permission,  nnlsss 
the  town  shall  vote  for  "license,"  and,  in 
that  event,  all  laws  prohibiting  the  sale  of 
liquors  in  said  town  are  repealed.  The 
town  of  Maxton,  having  so  voted,  was 
like  any  other  territory  in  which  there  was 
np  prohibitory  law,  and  the  power  and 
datics  of  the  county  commlsBloners  were 
the  same  in  regard  to  It,  except  that  be- 
fore they  could  grant  license  to  any  per- 
son, however  fit  they  might  adjudge  him 
to  be,  the  permission  of  the  town  commls- 
Bloners, In  writing,  must  be  first  had.  It 
takes  a  concurrence  of  both  boards  to  aa- 
ttaorlce  a  license  to  sell  liquor  in  the  cor- 
porate limits.  State  v.  Propst,  87  N.  C. 
660.  We  do  not  see  why  the  commission- 
ers of  Maxton  were  Joiaed  as  parties  plain- 
tiff with  the  applicants  for  license.  Their 
presence  seems  to  have  been  unnecessary, 
bnt  in  no  wise  prejudicial. 

Pbb  Curiam.    No  error. 

(S3  S.  C.  414) 

Atkinson  et  al.  v.  Dowmno  ef  a/. 
ISupreme  Court  <4  SoiUh  Carolina.    Oct  IS, 

1800.) 
FO-VriBA— RBLXABB— WIL.L8. 

1.  Where  lands  are  devised  to  one  tor  life, 
with  power  to  appoint  the  remainder  to  such  of 
the  testator's  children  and  grandcbildreii  as  the 
life-tenant  may  see  fit,  with  a  limitation  over  to 
the  testator's  three  sons,  in  case  the  power  of  ap- 
pointment is  not  exercised,  the  power  is  not 
coupled  with  a  tmst,  and  may  be  released  by  the 
life-tenant  dnrlnK  her  life. 

2.  An  ondivided  one-foorth  interest  in  certain 
lots  was  devised  to  testator's  wife  for  life,  with 
power  to  appoint  the  remainder,  and  the  other 
ttaree-fonrthatohisflireesonsinfee.  Aoertalnleg- 


acy  was  made  a  charge  on  all  the  lands  devised, 
and,  for  the  pnrpose  of  raising  money  to  pay  it,  tlw 
sons  conveyed  their  interest  to  the  liie-tenant,  who 
thereupon,  by  an  Instrument  of  donbtfal  efll- 
(dency,  attempted  to  exercise  the  power  by  ap- 
pointing to  one  of  the  sons,  and  then  joined  with 
him  in  executing  a  fee-simple  warranty  deed,  to 
a  porchaser  of  the  lots.  Held,  these  Instruments 
operated  as  a  release  of  the  power  of  appointment, 
and  the  purchaser  took  a  good  title  In  fee. 

Appeal  from  court  of  common  pleas, 
Barnwell  county ;  Hudson,  Judge. 

W.  A.  Holman  and  Jas.  B.  Burckhalter, 
for  appellants.  Bates  &  Simma,  tor  re- 
spondent John  C.  DowUng. 

McIvGB,  J.  Angus  Patterson  died 
many  years  ago  leaving  a  will,  whereby 
be  disposed  of  bis  estate,  both  real  and 
personal,  as  follows :  After  certain  pecun- 
iary legacies,  among  which  was  one  to  his 
grandson  Angus  P.  Vott  of  f  5,000,  which 
should  be  a  charg^e  upon  his  entire  real  es- 
tate, he  gave  his  real  estate  to  his  wife 
and  three  sons,  Edward,  Angus,  and  Jabez ; 
"  that  Is  to  say,  one-fourth  part  thereof  to 
my  wire  during  her  life,  and  the  other 
tbree-toorth  parts  unto  my  sons  In  per- 
petuity. On  the  death  of  my  wife  I  give, 
devise,  and  bequeath  all  the  estate  which 
she  wtll.have  at  the  time  of  her  death,  or 
be  entitled  to  under  this,  my  last  will  and 
testament,  unto  such  of  my  children  and 
grandchildren,  in  such  parts,  parcels,  and 
proportions,  and  upon  such  trusts,  limita- 
tions, and  conditions  as  my  wife,  by  her 
last  will  and  testament,  or  other  writing 
executed  in  the  presence  of  three  or  more 
witnesses,  shall  direct  and  appoint;  but 
if  my  wire  shall  tall  or  omit  to  execute  a 
last  will  or  testament,  or  other  writing, 
upon  her  death', "  he  bequeathed  the  per^ 
sonal  estate  to  all  of  his  children,  and  de- 
vised the  real  estate,  to  which  his  wife 
might  then  be  entitled  under  the  will,  to 
his  three  sons.  The  testator  in  his  will 
expressed  the  desire  that  so  much  of  the 
Income  of  bis  estate,  over  and  above  the- 
support  and  education  of  his  children,  as 
might  be  necessary,  at  least  to  the  extent 
of  $1,500,  should  be  invested  as  a  fund  tor 
the  payment  of  debts,  legacies,  and  such 
other  amounts  as  the  estate  might  be  Just- 
ly liable  for.  It  turned  out,  however,  that 
nothing  was  saved  from  the  annual  in- 
come over  and  above  the  expense  of  main- 
taining the  family,  and  the  education  of  the 
children,  up  to  the  time  of  the  commence- 
ment of  the  war  between  the  states,  short- 
ly before  which,  the  personal  property  was 
divided  among  the  parties  entitled  there- 
to. Some  time  in  the  year  186U,  with  a 
view  to  provide  for  the  payment  of  the 
legacy  of  $5,000  to  the  grandson  Angus  P. 
Nott,  which  was  not  payable  until  be  at- 
tained the  age  of  21  years,  and  which,  as 
we  have  seen,  was  a  charge  upon  the  en- 
tire real  estate,  an  arrangement  was 
made  between  the  three  sons,  Edward, 
Angus,  and  Jabez  and  their  mother,  Mrs. 
Hannah  Patterson,  the  widow  of  the  tes- 
tator, whereby  the  former.  In  considera-' 
tion  of  the  covenant  hereinafter  stated, 
conveyed  to  the  latter  the  lot  of  land  in 
the  town  of  Barnwell,  whjch  is  the  sub- 
ject-matter of  the  present  ccmtroversy; 
and  Mrs.  Hannah  Patterson  executed  her 
covenant  to  them  to  assume  the  sole  ra- 
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sponaiblllty  for  the  payment  of  the  said 
iegacy  when  it  should  become  payable. 
And,  with  a  view  to  raise  the  funds  neces- 
sary to  make  such  payment,  Mrs.  Hannah 
Patterson  bargained  and  sold  the  said 
lots  of  land  to  one  .Tames  Patterson  for 
the  sum  of  $5,000,  taking  bis  bond  and 
mortgage  to  secure  the  payment  of  the 
purchase  money.  The  title  to  said  prem- 
ises was  made  In  the  following  way:  Mrs. 
Patterson  first  executed  an  instrument  in 
writing  in  which,  after  reciting  the  said 
power  of  appointment,  and  declaring  her 
Intention  to  exercise  the  same  In  the  man- 
ner and  form  prescribed  by  the  will  of  her 
testator,  she  directed  and  appointed  the 
remainder  in  her  undivided  one-fourth  life 
interest  in  the  said  premises,  after  the  ter- 
mination of  her  life-estate,  to  the  said  Ja- 
bez  Patterson,  his  heirs  and  aKSlgns,  with 
full  covenants  of  warranty,  to  which  pa- 
per, however,  there  appear  to  be  only  two 
subscribing  witnesses;  and  on  the  same 
day  she  and  the  said  Jabes  joined  in  a 
deed  to  the  said  James  Patterson  tor  the 
said  premises,  conveying  the  same  to  him 
in  fee,  with  full  covenants  of  warranty. 
James  Patterson  having  failed  to  pay  in 
full  the  amount  due  on  bis  said  bond  and 
mortgage,  the  premises  were  sold  under 
foreclosure  proceedings,  instituted  about 
the  time  when  the  legacy  to  Nott  became 
payable,  nud  bought  by  Mrs.  Hannah 
Patterson,  who  subsequently  sold  the 
same  to  certain  trustees  of  a  joint-stock 
company,  who  sold  to  the  defendant  J.  C. 
Dowling.  It  is  conceded  that  the  legacy 
to  AngdS  P.  Nott  was  paid  In  full  by  Mrs. 
Hannah  Patterson  out  of  the  proceeds  of 
the  sales  above  mentioned.  Mrs.  Hannah 
Patterson  died  in  1889,  leaving  a  will,  in 
which,  after  referring  to  the  power  of  ap- 
pointment conferred  upon  her  by  the  will 
of  her  husband,  she  makes  the  following 
disposition:  "I  give,  devise,  and  bequeath 
all  my  estate,  including  that  which  I  have 
the  power  to  dispose  of,  or  will,  under  the 
'will  of  my  husband,  and  all  which  I  have 
acquired,  real,  personal,  and  mixed,  and 
now  owned  by  me,  or  that  I  may  here- 
after acquire  and  own  at  the  date  of  my 
death,  to  ray  four  daughters,  Isabel  C.  Al- 
dric'h,  Lucretla  Atkinson,  Marlon  Trottl, 
and  Julia  May,  share  and  share  alike. " 
Three  of  these  daughters,  the  plaintiffs 
herein,  bring  this  action  for  partition  of 
the  lots  of  land  above  referred  to;  the 
fourth  daughter,  Mrs.  Aldrlch,  declining 
to  join  as  a  plaintiff  in  this  action,  and 
for  that  reason  being  made  a  party  de- 
fendant. Their  claim  Is  based  upon  the 
ground  that  Mrs.  Hannah  Patterson  hav- 
ing only  a  life-estate  in  the  one  undivided 
fourth  part  of  the  premises,  with  a  power 
of  appointment  of  the  remainder,  after  the 
termination  of  her  life-estate,  and  having 
exercised  such  power  by  her  will,  duly  ex- 
ecuted. In  favor  of  her  four  daughters, 
they  are,  therefore,  now,  after  the  termi- 
nation of  Mrs.  Patterson's  life-estate,  en- 
titled to  the  undivided  fourth  part  of  said 
premises,  to  be  divided  among  them,  share 
and  share  alike.  Of  course  this  proceeds 
upon  the  theory  that  the  attempted  exer- 
cise of  the  power  of  appointment  by  Mrs. 
Patterson  in  favor  of  her  son  Jabess  was 
not  a  >alld  exercise  of  the  power,  because 


the  paper  by  which  it  was  attempted  wa« 
not  executed  In  the  presence  of  three  wit- 
nesses as  required  by  the  terms  of  the  In- 
strument Creating  the  power;  and  this 
seems  to  be  conceded  by  respondent.  We 
may  remark,  however,  in  passing,  that 
the  will  of  Angus  Patterson  does  not  re- 
quire that  the  power  shall  be  exercised  by 
will  or  by  an  Instrument  in  writing  in  the 
presence  of  three  subscribing  wltneeses, 
but  the  language  is:  "By  her  last  will  and 
testament  or  other  writing  executed  in 
the  presence  of  three  or  more  witnesses." 
Now  if  this  language  could  be  construed 
as  requiring  the  power  to  be  exercised  by 
will  only,  then  it  would  follow  that  three 
subscribing  witnesses  would  be  necessary, 
tor  the  statute  requires,  that  such  a  paper 
should  be  so  executed.  Bnt  can  the  lan- 
guage be  so  construed?  The  words,  "or 
other  writing,"  would  seem  to  imply  the 
contrary.  If  so,  then  the  witnesses  re- 
quired need  not  necessarily  be  subscribing 
wJtnesses,  for  the  testator  has  not  said  so, 
and  the  law  would  not  so  Imply,  if  the 
donee  ot  the  power  saw  fit  to  exercise  it 
by  some  other  writing  than  a  will.  It  is 
very  manifest  from  the  terms  of  the  paper 
in  which  Mrs.  Patterson  undertook  to  ex- 
ercise her  power  of  appointment  in  favor 
of  her  son  Jabes  (a  copy  of  which  is  set 
out  in  the  "case")  that  she  fully  intended 
to  make  a  valid  exercise  of  her  power  In 
strict  conformity  to  the  directions  of  the 
donor  of  the  power,  for,  after  reciting  the 
terms  of  her  husband's  will  creating  the 
power,  she  declares  that  by  virtue  of  the 
power  of  appointment  thus  conferred  she 
does,  "by  this  writing,  executed  in  the 
presence  of  three  witnesses,  direct,  limit, 
and  appoint, "  etc.  This  paper,  then,  con- 
taining In  itsell  the  evidence  that  it  was 
executed  in  the  presence  of  the  requisite 
number  of  witnesses,  might  possibl.T  be 
regarded  as  a  valid  execution  of  the  pow- 
er, even  though  there  appears  to  be  only 
two  subscribing  witnesses  to  the  paper. 
Although  this  would  seem  to  be  a  very 
rigid  and  narrow  view,  yet  when  we  find 
that  eminent  jurist,  Kent,  in  the  fourth 
volume  of  his  Commentaries,  at  pages  324, 
325,  saying:  "II  is  the  plain  and  settled 
rule  that  the  conditions  annexed  to  the 
exercise  of  the  power  must  bo  strictly  com- 
plied with,  however  unessential  they 
might  have  been,  if  no  such  precise  dlrec- 
tlonshad  beenglven.  They  are  Incapable  ot 
admitting  any  equivalent  or  substitution, 
for  the  person  who  creates  the  power  has 
the  undoubted  rlj^ht  to  create  what  checks 
he  pleases  to  impose  to  guard  against  a 
tendency  to  abuse.  The  courts  have  t>een 
uniformly  and  severally  exact  upon  tnis 
point.  •  •  •  When  there  are  several 
modes  of  executing  a  power,  and  no  direc- 
tions are  given,  the  donee  may  select  his 
mode,  and  the  courts  seldom  require  any 
formalities  in  the  execution  ot  the  power 
beyond  those  required  by  the  strict  letter 
of  the  power;"  and  when  we  find  the 
same  author  speaking  in  the  next  para- 
graph of  "the  excessive  and  scrupulous 
strictness  required,"  especially  with  re- 
spect to  the  attestation  of  instruments  ot 
appointment,  etc.,— a  court  of  equity  might 
be  warranted  in  adopting  an  extremely 
literal  construction  of  the  language  used 
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by  the  donor  uf  a  power  in  order  to  carry 
into  effect  the  maniteBt  intention  of  the 
partleH,  and  to  subserve  the  ends  of  Jnstice. 
But  waiving  this,  as  the  point  was  not 
made  or  argued,  we  will  proceed  to  con- 
Btder  the  case  upon  the  assumptiou  th&t 
the  paper  Jost  considered  was  not  a  valid 
execution  of  the  power. 

It  will  be  necessary,  then,  to  inquire,  first, 
what  was  the  nature  of  the  power  con- 
ferred upon  Mrs.  Patterson  by  the  will  of 
ber  husband?  Without  going  Into  any 
elaborate  dissertation  upon  the  nature  of 
po'wers.  or  the  several  classes  into  which 
they  have  been  arranged  by  the  various 
law  writers  upon  tbesubject,  itisanfficient 
for  us  to  say  that  we  think  the  power  here 
in  question  falls  into  the  class  designated 
in  tbe  books  as  a  power  "collateral  or  in 
gross, "  a  somewhat  singular  designation, 
it  is  true.  In  1  Sugden  on  Powers,  41,  a 
power  of  that  class  is  defined  to  be  a  power 
given  to  a  person  •  •  •  to  whom  an 
estate  is  given  by  the  deed,  but  which  en- 
ables bim  to  create  such  estates  only  as 
win  not  attach  on  tbe  interest  limited  to 
him, "  and  tme  of  the  illustrations  given  is 
'a  power  to  a  tenant  for  life  to  appoint 
tbe  estate  after  his  death  among  bis  chil- 
dren," and  the  same  definition  and  illus- 
tration aresubstantially  adopted  in  4  Kent, 
Comm.817.  ItlBqulteclearthatthe  power 
here  in  question  comes  precisely  up  to  this 
definition,  for  by  tbe  willol  Angus  Patter- 
son—tbe  instrument  creating  the  power — 
an  estate  is  given  to  Mrs.  Patterson  for 
her  life,  accompanied  with  a  power  to  cre- 
ate other  estates,  which  would  not  attach 
on  tbe  interest  limited  to  her,  or,  as  Kent 
expresses  it,  estates  independent  of  her 
own ;  and  it  falls  precisely  under  the  illus- 
tration, for  she  Is  made  a  tenant  for  lite 
with  power  to  appoint  the  remainder, 
after  tbe  termination  of  her  life-entate, 
among  such  of  her  children  and  grandchil- 
dren as  she  might  think  proper.  Such  a 
power  can,  nnquestionably,  as  a  general 
mie,  be  released  or  extinguished  by  the  act 
of  the  donee.  1  Sugd.  Powers,  73.  But 
where  such  a  power  Is  coupled  with  a  trust 
we  suppose  it  would  be  otherwise.  Thus 
where  an  estate  for  life  Is  given  by  will  to 
one  with  power  to  appoint  the  remainder, 
after  the  termination  of  bis  life-estate, 
among  thechildren,  and  there  is  no  limita- 
tion over  upon  the  failure  to  exercise  the 
power,  there  a  trust  will  be  implied  in  fa- 
vor of  the  children,  and  tbe  court  will 
make  tbe  appointment  among  the  children 
equally.  But  where  there  Is  a  limitation 
over,  upon  thefailureto  exercisethe power, 
no  such  trust  can  be  Implied,  for  the  rea- 
son that  it  would  defeat  the  intention  of 
tbe  testator.  Where  there  Is  no  limitation 
over,  tbe  power  g^ven  to  the  life-tenant  to 
appoint  the  remainder  among  thechildren 
of  such  life-tenant  is  regarded  asexpressive 
of  an  Intention  on  the  part  of  the  testa- 
tor that  such  remainder  should  go  to  the 
children  of  the  donee  of  the  power  in  such 
shares  as  he  might  see  fit  to  designate,  but, 
in  the  absence  of  any  such  designation  by 
a  failure  to  exercise  the  power,  the  Inten- 
tion oftbetestatorthat  thechildren  should 
bavethe remainder  would  be  respected,  and 
T-he  same  would  be  divided  equally  among 
them.   Thus  in  Withers  v.  Yeadon,  1  Rich. 


Eq.  at  page  331,  it  la  said :  "  When  the  tes- 
tator gave  his  son  a  power  to  appoint 
among  his  grandchildren,  as  he  might 
choose,  he,  In  effect,  signified  his  wish  that 
some  of  his  grandchildren  should  have  tbe 
benefit  of  his  property,  it  being  indifferent 
to  bim,  though  possibly  not  indifferent  to 
his  son,  which.  The  substance  of  the 
power,  then,  was  to  enable  hla  son  tomake 
an  inequality  among  persons  all  stand- 
ing in  equal  favor  with  the  testator;  in 
plain  terms,  to  enable  him  to  disappoint, 
to  some  extent,  persons  to  whom  the  tes- 
tator would, butfrom  motives  of  deference 
to  his  son,  have  made  an  equal  appoint- 
ment. The  cases  show  that,  under  such 
circumstances,  when  the  power  given  is 
not  executed,  tbe  court  will  return  to  tbe 
forefather,  and  conform  the  bounty  to  the 
or!g:inal  state  of  his  affections."  But 
where  there  Is  a  limitation  over,  upon  the 
failure  to  exercise  tbe  power,  there  is  no 
occasion  for  or  propriety  In  resorting  to  in- 
ference as  to  tbe  intentions  of  the  testator, 
for  he  has  declared  his  Intention,  in  sucb 
event,  in  explicit  terms,  and  to  imply  a 
trust  in  such  a  case  would  defeat  his 
declared  intention.  There  being  a  valid 
limitation  over  in  this  case  it  is  clear 
there  was  no  Implied  trust  coupled  with 
the  power.  Mrs.  Patterson  was  under 
no  obligation  to  exercise  the  power, 
but  might,  if  she  saw  fit,  fail  or  refuse  to 
do  so.  Tlie  testator  manifestly  contem- 
plated tbe  event  of  her  failing  to  nxerclse 
tbe  power,  and  specially  declared  what 
should  be  the  disposition  of  tbe  remainder 
in  such  event,  and  hence  there  was  no 
ground  upon  which  a  trust  could  be  im- 
plied. 

If,  then,  the  power  In  this  case  was  of  such 
a  character  as  that  it  could  be  released  or 
extinguished  by  tbe  act  of  the  donee  of  the 
power,  the  next  question  is  whether  it  was 
in  fact  released  or  extinguished.  We  know 
of  no  law  which  requires  that  such  ^  re- 
leaseshuuld  beevidenced  by  any  particular 
form  of  writing.  Any  evidence,  therefore, 
which  satisfactorily  proves  the  fact  is  suffi- 
cient. We  cannot  doubt  that  the  evidence 
in  this  case  is  amply  sufficient  to  show 
that  Mrs.  Patterson  did  intend  to  release, 
and  did  in  fact  release  and  extinguish,  ber 
power  of  appointment  so  far  as  the  lots 
herein  question  are  concerned.  Any  other 
view  would,  it  seems  to  us,  necessarily  in» 
volve  the  ideathatshe  Intended  to  commit 
a  fraud,  an  Idea  which  cannot  for  a  mo- 
ment be  entertained.  It  isadmittedin  the 
case  that  the  sale  of  these  lots  was  made 
with  a  view  to  raise  the  funds  necessary 
to  pay  the  Nott  legacy, for  which  Mrs.  Pat- 
terson had  assumed  thesole responsibility, 
in  consideration  of  a  conveyance  to  her  by 
her  sons  of  their  interests  in  remainder  in 
these  lots,  and  that  the  proceeds  of  such 
sale  wore  applied  to  that  purpose,  thereby 
relieving  the  balance  of  thereal  estate  from 
the  burden  of  that  charge.  She  Joined  In 
conveying  the  absolute  fee  to  James  Pat- 
terson, with  full  covenants  of  warranty; 
and,  to  say  nothing  of  the  paper  by  which 
she  undertook  to  exercise  her  power  of 
appointment  In  favor  of  her  son  Jabcs, 
which  was  manifestly  designed  solely  for 
the  purpose  of  perfecting  the  title  to  the 
lots,  we  do  not  see  bow  she  could  more 
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dearly  have  expressed  ber  Intraitlon  to  re* 
lease  her  power  of  appointment  so  far  as 
these  lots  were  concerned,  or  how  shecould 
more  eHectually  have  extlngalshed  such 
power.  Indeed,  but  for  the  fact  that  the 
weight  of  English  authority  (tor  there 
seems  to  be  none  In  this  state  npon  this 
point)  is  Raid  to  be  the  other  way,  we 
woald  be  Inclined  to  hold  that  when  the 
remainder-men  in  fee  conveyed  to  her  their 
interests  In  these  lots,  she  then  holding 
the  life-estate,  she  bteame  the  absolute 
owner  In  fee,  and  her  power  of  appoint- 
ment, as  to  the  remainder,  not  being 
coupled  with  any  trust,  was  merged  in  her 
general  and  absolute  power  over  the  es- 
tate by  virtue  of  her  ownership  of  the  fee. 
But  as  it  is  not  necessary  to  the  decision 
of  this  case  we  will  not  now  undertake  to 
decide  the  point.  It  is  contended,  bow- 
ever,  that  even  if  Mrs.  Patterson  had  the 
right  to  release  her  power  of  appointment 
as  a  whole,  she  could  not  release  as  to  a 
part,  and  retain  tbebalance.  When  one  is 
invested  with  a  power  to  appoint  the  dis- 
position of  several  distinct  pieces  of  prop- 
erty, we  do  not^ee  why  the  donee  of  the 
power  may  not  exercise  it  as  to  one  of  the 
pieces,  and  omit  to  exercise  It  as  to  the 
others.  For  example,  if  there  had  never 
been  any  sale  of  the  lots  in  question,  we 
see  no  reason  why  Mrs.  Patterson  could 
not  have  appointed  the  same  to  the  use  of 
one  or  more  of  her  daughters,  and  omitted 
to  make  any  appointment  as  to  the  1,000 
acres,  the  balance  of  tbereal  estate,  or  why 
she  may  not  bave  appointed  these  lots  to 
the  use  of  two  of  her  daughters,  and  have 
appointed  the  1,000  acres  to  the  use  of  the 
other  two.  Upon  the  same  principle  we 
see  uo  reason  why  she  could  not  release 
h6r  power  to  appoint  as  to  one  Of  these 
pieces  of  property,  and  exercise  It  as  to  the 
other.  We  agree  therefore  with  the  circuit 
judge  that  Mrs.  Patterson's  will,  though 
expressed  in  broad  terms,  must  be  con- 
strued as  expressive  of  an  Intent  on  her 
part  to  exercise  her  power  of  appointment 
only  over  that  portion  of  the  property 
over  which  she  retained  the  power,  she 
knowing,  and  the  public  records  showing 
to  the  world,  that  she  had  previously  re- 
linqnished  her  power  to  appoint,  as  to  the 
lots  here  in  controversy.  The  judgment  of 
this  court  is  that  the  judgment  of  the  clr> 
cnit  court  be  affirmed. 

Simpson,  C.  J.,andMcG6wAN,J.,concar. 


State  t.  Moore.i 

{Sumreme  Court  qf  South  CairoUna.   Nov.  Term, 
1886.) 

This  cause  having  been  dismissed  by  the 
clerk,  a  motion  to  reinstate  was  dismissad 
without  prejudice,  "it  not  appearing  that 
proper  notice  had  been  given  to  the  re- 
spondent."  A  notice  that  appellant 
would  on  January  10, 1887,  move  to  rein- 
state, had  been  mailed  at  Charleston,  S. 
C,  on  January  6,  1887,  addressed  to  re- 
spondent's solicitor  at  Greenville,  S.  C. 

>  This  case,  filed  at  November  term,  1886,  is  now 
pabliahed  by  request,  with  others,  in  order  that 
the  Southeastern  Reporter  may  cover  all  oases  in 
volume  36,  South  Carolina  Reports. 


(W  S.  C.  607) 

Smith  v.  Thomasor.' 

(SuproM  Court  cf  South  CaroUma.    Nov.  Teno, 

1886.) 

AprKUiABUi  Obdbbs — RsoomaTMBNT  om  HAa- 

tsb'b  Rspobt. 

No  appeal  lies  from  an  order  reoommltUng 

a  report  to  the  master  on  account  of  his  having  M 

the  nearing  excluded  the  testimony  of  a  partyt 

whom  he  held  to  be  Incompetent  as  a  witness. 

At  the  bearing  of  this  case  before  the 
master,  be  held  that  the  defendant  was 
not  competent  as  a  witness,  and  excladed 
his  testimony.  On  account  of  this  raltng. 
Judge  Kershaw  recommitted  the  report 
to  the  master,  and  the  plaintiff  appealed 
from  that  order.  The  appeal  was  dis- 
missed by  this  court,  as  prematurely 
brought. 

No  opinion.  Appeal  dismissed,  aa  pre- 
mature, without  prejudice. 


OS  s.  o.  m) 
BouKNioHT  et  al.  y.  Davis,  Auditor,  et  at. 

(Supreme  Court  C(f  South  CamHAna.    Oct  UL 
1890.) 

UuHioiFAi,  Am  TO  Rail  WATS  — Act  to  Fix  IdA 

BlUTT. 

1.  Under  Act  S.  C.  Dea,  1888,  imposing  upon 
certain  townships  a  liability  for  bonds  issued  by 
them  to  aid  in  the  construction  of  the  Carolina, 
Cumberland  Qap  &  Chicago  Railroad,  under  pro- 
ceedings which  were  ineffectual  to  render  them 
liable  therefor,  it  is  suiBoient  to  fix  such  llabllt^ 
that  a  majority  of  the  qualified  voters  of  tliA 
township  had  signified  their  willingness  to  subject 
themselves  to  taxation  to  pay  the  bonds,  and 
when  such  fact  appears  it  is  immaterial  nhat  ir- 
regularities were  committed  in  the  original  pco- 
oeedings  to  authorize  the  issnanoe  of  the  bonds. 

3.  Where  one  circuit  judge  has  Issued  a  tem- 
porary injunction  restraining  the  levy  of  a  town- 
ship tax  until  further  orders  of  tiie  court  with 
leave  to  other  persons  interested  to  become  par- 
ties and  move  for  a  dissolution  thereof,  another 
circuit  judge  has  jurisdiction  to  dissolve  the  in- 
junction upon  motion  of  such  new  party.  This 
would  not  be  a  review  and  reversal  by  one  circuit 
judge  of  the  nets  of  his  predecessor. 

Appeal  from  common  pleaa  circuit  court 
of  Bdgefleld  county;  Wallace,  Judge. 

Gnry  &  Evans,  for  appellants.  <8tm- 
kins  &  Butler,  tor  appellee  Potts. 

McIvER,  J.  This  action  was  commenced 
on  the  21st  of  August.  188B,  by  the  plain- 
tiffs, as  tax-payers  in  Shaw  township  In 
the  county  of  £dg:efleld,  for  the  benefit  ot 
themselves  as  such,  as  well  as  for  the  ben- 
efit of  the  other  tax-payers,  who  are  too 
numerous  to  be  made  parties,  against  the 
defendant  Davis,  as  auditor  of  Edgefield 
county,  for  the  purpose  of  enjoining  him 
and  his  successors  in  office  from  proceed- 
ing under  the  mandate  of  the  county  com- 
missioners of  said  county  to  levy  and  as- 
sess a  tax  of  four  mills  on  the  dollar  ot  the 
taxable  property  in  said  township,  to  pay 
certain  bonds  issued  In  behalf  ot  said  town- 
ship, to  aid  In  the  construction  ot  the  Car- 
olina, Cumberland  Gap  &  Chicago  Rail- 
road. On  the  same  day  that  the  action 
was  commenced,  the  plaintiffs  served  a  no- 

'This  case,  filed  at  Novemberterm,  1886,  ia  now 
published  by  request,  with  others,  in  arder  that 
the  Southeastern  Reporter  may  cover  all 
In  volume  26,  South  Carolina  Reports. 
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tlce  on  the  defendant  Davis  that  they 
'woald  more  before  his  honor,  Jadge 
PRE88UY,  at  his  chambera,  on  the  27th 
day  of  ADgnBt.  lSi9,  tor  a  temporary  in- 
Junction,  basing  their  application  upon 
the  allegations  uf  thn  complaint,  which 
-was  verified,  atnd  sandry  afDdarits,  copies 
of  which  are  set  ont  In  the  cose.  On  the 
day  appointed  for  the  hearing  of  the  mo- 
tion. Judge  Pbbsslet  granted  a  tempo- 
rary injanctlon  "  nntil  the  further  order  of 
thecoart."  In  that  order,  the  ]a(1ge  far- 
ther directed  "that  any  person  or  pemons 
holding  any  of  the  bonds  of  Bbaw  town- 
ship, or  Interested  In  the  same,  may  here- 
bybareleareto  become  a  party  or  parties 
totbecauae,  and  to  movetbecourt,  as  soon 
as  he  or  they  may  desire,  to  dissolve  said 
injnnction  upon  proper  notice  to  theplain- 
titfb. "  In  parsuance  of  sncb  ieave,  the  oth- 
er defendant,  George  Putts,  was,  by  an 
order  of  his  honor.  Judge  Norton,  dated 
30th  September,  1889,  duly  made  a  party 
defendant,  as  the  holder  of  said  bonds, 
and  the  plaintitTS  were  required  to  serve  a 
copy  of  their  complaint  upon  him  within 
a  specified  time,  and  said  Oeorge  Potts 
was  granted  leave  to  answer  within  .30 
days  from  such  service.  The  answer  was 
duly  served,  and,  at  the  same  time,  the 
plaintiCtk  were  served  with .  a  notice  that, 
on  the  answer  and  other  papers  served 
therewith,  a  motion,  in  behalf  of  said 
George  Potts,  would  be  made  before  the 
court  ot common  pleas  at  tne  ensuing  No- 
vember term  thereof  to  dissolve  the  injunc- 
tion granted  by  Judge  Presslby.  This 
motion  was  beard  at  the  ensuing  March 
term  of  the  court  of  common  pleas  (the 
case  having  been  continued  by  consent  at 
the  November  term)  by  his  honor.  Judge 
Wallace,  who  granted  a  short  order  dis- 
solving said  Injunction.  From  this  last- 
mentioned  order,  plaintiffs  appeal  upon 
the  several  grounds  set  out  in  the  record, 
which  substantially  raise  but  two  qoes- 
tlons:  (1)  Whether  Judge  Wallace  had 
Jurisdiction  to  grant  the  order  in  question. 
'  (2)  U  so,  whether  it  was  properly  granted. 
Ab  to  the  question  of  jurisdiction,  we  do 
not  see  how  tbere  can  be  a  doubt.  Tbis  is 
not  a  case,  as  seems  to  be  assumed  by  the 
argument  ot  appellants,  in  which  one  cir- 
cuit judge  has  undertaken  to  review  and 
reverse  the  action  ot  bis  predecessor.  On 
the  contrary.  It  was  simply  a  motion  to 
dissolve  a  temporary  Inlnnctlon  previous- 
ly granted,  practically  ex  parte,  and  with- 
ont  notice,  so  far  as  the  defendant  Potts, 
the  moving  party  here,  was  concerned,  for 
'  be  was  not  a  party  to  the  action  at  the 
time  the  temporary  Injunction  was  grant- 
ed. In  such  a  case,  the  Code  (section  246) 
expressly  provides  for  a  motion  to  dis- 
solve, "  with  or  without  answer. "  More 
than  this,  the  order  of  Judge  Presslkt  ex- 
pressly grants  the  injunction  only" until 
the  further  order  of  thecoart;"  and  that 
lodge  seeing  that  other  parties  should  be 
bronght  before  the  court  before  any  final 
determination  should  be  made,  even  as  to 
the  matter  of  injnnction,  made  provision 
for  bringing  In  such  other  parties,  and  in 
terms  provided  that  such  parties  when 
bronght  In  might,  on  proi>er  notice,  move 
to  dissolve  the  temporary  injunction. 
We  think  It  clear,  therefore,  that  Judge 
T.I28.B.no.8— 7 


Wallace  could  take  jurisdiction  of  the 
motion  to  dissolve  the  temporary  injunc- 
tion. 

The  plalntltfa,  by  one  of  their  gronnda 
of  appeal,  seem  to  complain  that  they 
were  not  allowed  to  go  to  trial  upon  the 
merits  ot  the  case,  the  issues  having  been 
Joined  by  the  pleadings.  The  ground  upon 
which  Judge  Wallace  based  his  concia- 
slon  is  not  stated  Inhlsorder;  bntitseems 
to  be  conceded  in  the  arguments  here,  on 
both  Bides,  that  Judge  Wallace  held  that 
the  act  uf  1888,  entitled  "An  act  to  pro- 
vide for  the  payment  of  township  bonds 
issued  in  aid  ot  railroads  in  tbis  state, "  (20 
St.  12,)  was  final  and  conclusive  of  the 
questions  raised  by  the  pleadings.  As- 
suming this  to  bo  so,  then  If  the  judge  was 
right  in  so  holding,  that  was  decisive  of 
the  merits  ot  the  case,  and  be  might  have 
gone  further  and  rendered  judgment  dis- 
missing the  complaint,  instead  of  confin- 
ing himself  to  the  granting  of  the  motion 
to  dissolve  the  temporary  injunction, 
which  of  course  would  have  toliowed 
necessarily  from  a  judgment  dismissing 
the  complaint.  The  real  question,  then, 
is  whether  the  provisions  ot  the  act  ot 
1888  are  final  and  conclusive  ot  the  qnes- 
tions  presented  by  the  pleadings  in  this 
case.  The  scope  and  effect  of  that  act 
have  been  so  fully  considered  in  the  recent 
cases  of  State  v.  Wbltesldes,  and  State  v. 
Neely,  80  S.  C.  679,  687.  »  S.  E.  Kep.  661, 
664,  that  It  cannot  be  necessary  to  gu  into 
the  discussion  again.  It  Is  sufficient. here 
to  say,  in  general  terms,  that  the  legisla- 
ture, finding  that  certain  townships  bad  un- 
dertaken—ineffectually  as  it  turned  out— 
to  impose  upon  themselves  a  legal  liability 
for  certain  bonds  issued  by  them  in  aid  in 
the  construction  of  railroads,  determined, 
by  the  exercise  otitsown  legislative  power, 
to  fix  upon  said  townships  a  legal  liability 
tor  the  sums  of  money  represented  by  said 
bonds,  and  by  its  own  power  of  taxation 
to  impose  npon  the  tax-payers  a  tax  suffl. 
dent  to  pay  the  same,  because  the  quali- 
fied voters  bad  expressed  their  willingness 
to  be  so  taxed.  Now  in  this  case  there  is 
no  allegation  that  the  qualified  voters  of 
Shaw  township  bad  not  expressed  their 
willingness  tu  be  taxed  for  the  payment 
of  the  bonds  which  had  been  issued  to  aid 
in  the  construction  of  the  Carolina,  Cum- 
berland Gap  &  Chicago  Railroad.  On  the 
contrary,  it  is  alleged  in  the  complaint 
that  an  election  was  held  tor  the  purpose 
ot  determining  that  question,  and  the  re- 
sult was  declared  by  the  proper  authority 
to  be  lu  favor  of  the  subscription  to  the 
railroad.  The  gmvAmeti  of  .the  com- 
plaint, as  well  as  of  the  affidavits  upon 
wblch  the  motion  for  the  temporary  in- 
junction was  based,  is  that  there  was  in- 
formality and  Illegality  in  some  of  the  pre- 
liminary steps  required  by  the  act  of  18i3 
to  be  taken  before  the  election  could  be 
ordered  under  the  provisions  of  that  act, 
notably  in  falling  to  procure  the  signature 
ot  a  majority  ot  the  owners  ot  real  estate 
to  the  petition  tor  the  election  or  vote 
npon  the  question  of  subscription.  Now, 
however  important  this  might  have  been. 
If  the  question  had  arisen  under  the  pro- 
visions of  the  act  of  1888,  it  is  manifestly 
of  no  consequence  whatever  nn<l«r  the  act 
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of  1888.  The  onlyqupsttontbat  conld  pos- 
sibljrarise  under  that  act  would  be  vrbetlier 
a  majority  of  tbe  qualified  voters  ot  Shaw 
townHhip  bad  slenifled  tiieir  willinKnera 
to  subject  themselren  to  taxation  lor  the 
purpose  ot  payinfc  the  bonds  here  in  ques- 
tion;  and  this  is  not  only  not  denied,  but 
is  substantially  alleged  in  the  complaint. 
It  is  clear,  therefore,  that  the  provisions 
of  the  act  ot  1888  are  final  and  conclusive 
of  the  questions  prcBented  in  this  case. 
The  judgment  ot  this  court  is  that  the  or- 
der appealed  from  be  affirmed. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 


«s  8. 


a  «T) 

Habman  t.  Waonkr  et  ah 


(Supreme  Court  qf  South  Carolina.    Oot  Si, 
1890.) 

KXIOOTOBS— MitWANAOBHENT  OF  ESTATB  —  CBBD- 
ITOBS'  BlUi— Ubcbivbbs. 

1.  Where  an  executor  institutes  a  proceeding 
In  the  nature  of  a  creditors'  bill  to  settle  the  es. 
tate,  praying  that  all  the  creditors  be  made  par- 
ties, and  that  they  be  enjoined  from  prosecuting 
Actions  at  law  against  him  as  executor,  it  is  com- 
petent for  the  court  to  appoint  a  receiver  of  the 
personal  estate  at  tbe  Instance  of  the  creditors, 
upon  its  being  shown  that  the  executor  is  mis- 
managing the  assets,  and  it  is  Qot  essential  that 
the  creditors  should  first  reduce  their  claims  to 
jud^ent,  and  obtain  a  letam  of  nulla  bona  on 
their  executions. 

2.  In  such  case  the  court  has  Jurisdiction  to 
appoint  a  receiver  upon  a  showing  by  the  cred- 
itors that  the  executor  is  wasting  or  mismanag- 
ing the  assets,  and  the  fact  that  tbe  creditors 
themselves  are  not  entitled  to  their  possession, 
the  legal  title  beine  in  tbe  executor,  does  not 
affect  the  right  of  the  creditors  to  tbe  appoint- 
ment of  a  receiver  for  the  protection  of  the  in- 
terest which  they  have  in  tbe  estate  for  the  pay- 
ment of  their  debts. 

8.  Under  Code  S.  C.  i  365,  giving  a  judge  at 
chambers  authority  to  appoint  a  receiver,  and  un- 
der subdivision  5  of  that  section,  givinga  courtau- 
thority  to  punish  as  for  contempt  the  disobedi- 
ence of  any  person  ordered  to  deliver  over  money 
or  property,  a  judge  at  chamt>ers  hii.<i  authority  to 
grant  an  order  of  attachment  against  an  executor 
who  has  refused  to  turn  over  the  assets  to  a  re- 
ceiver as  ordered  by  the  court. 

4.  Where  an  appeal  without  bond  is  taiien  by 
the  executor  from  an  order  appointing  a  receiver 
of  the  personal  property  of  the  estate,  it  does  not 
operate  to  stay  the  execution  of  the  order,  under 
Code  S.  C.  S  850,  providing  that,  if  a  Judgment 
direct  the  delivery  of  documents  or  personal  prop- 
erty, an  appeal  therefrom  shall  not  operate  as  a 
stay  of  proceedings,  unless  the  property  be 
brought  into  court,  or  bond  with  surety  be  given. 

5.  Where  the  executor  obteins  an  order  from 
a  justice  of  thesupreme  court  stayingali  proceed- 
ings unaer  the  order  appointing  a  receiver,  on 
condition  that  he  give  bond  within  10  days,  which 
be  fails  to  do,  the  order  staying  the  proceedings 
becomes  a  nullity,  and  the  court  may  proceed  to 
enforce  the  delivery  of  the  property  to  the  receiver. 

R.  The  executor  who  is  also  the  husband  and 
distributee  of  testatrix  cannot,  in  his  return  to 
a  rule  to  turn  over  the  property  to  a  receiver,  set 
up  for  the  first  time  a  homestead  exemption  claim 
against  her  creditors. 

Appeal  from  common  pleas  circuit  court 
ot  Newberry  county;  Fraser,  Judge. 

Geo.  S.  Mower,  for  appellant.  Snbei  & 
Caldwell,  O.  L.  Schumpert,  J  ones  &  Jovea, 
Ooffgeas  &  Hunt,  Jobaatone  &  Cromer,  J. 
Y.  Valbreath.  Y.  J.  Pope,  and  M.A.Caj^ 
Hale,  for  appellees. 


McOowAN,  J.  Mary  E.  Harman,  late  of 
tbecounty  of  Newberry,  die^1^Ma^ch  6,1888, 
leaving  of  force  her  last  will  and  testa- 
ment, by  which,  after  the  payment  of  her 
debts,  she  devised  and  bequeathed  her 
whole  estate  to  her  husband,  Thomas  F. 
Harman,  the  plaintiff.  The  testatrix  also 
appointed  ber  said  husband  executor  of 
her  will,  with  "full  power  to  nell  and  di»- 

Eose  of  the  estate  as  to  him  should  seem 
est."  He  qualified,  and  took  upon  him- 
self the  administration ;  but,  finding  that 
the  debts  were  numerous,  and  aggregat- 
ing more  than  the  personal  property  was 
sufficient  to  pay.  In  July,  1887,  he  institut- 
ed this  proceeding,  in  the  nature  of  a  cred- 
itors' bill,  tor  a  settlement  of  the  estate  of 
his  testatrix,  praying  that  the  creditors 
of  the  CHtate  should  be  called  In,  and  en- 
joined from  proceeding  at  law  against 
htm  as  executor,  tor  the  sale  of  the  lands 
in  aid  of  the  assets  In  paying  debts;  that 
the  assets  should  be  marshaled ;  and  that 
he  should  be  allowed  to  retain  in  his  own 
right  whatever  might  remain  after  the 
payment  of  the  debts,  etc.  On  July  14, 
1887,  .fudge  Presbly  made  an  order  refer- 
ring the  case  to  the  master,  Silas  John- 
stone, Esq.,  calling  In  the  creditors  to  es- 
tablish their  demands,  and  enjoining  tbem 
from  suing  at  law,  etc. :  the  report  of "  the 
master  to  he  filed  10  days  before  tbe  next 
term  ot  the  court,"  etc.  It  seems  that  the 
report  was  not  filed  until  July  12, 1889. 
and  that  it  euibraced  only  an  account  ot 
the  "unsecured  claims  "against  the,  estate, 
forthe  reason  thatthere  was  an  agreement 
among  the  parties  as  follows,  vli. :  "(I) 
That  said  executor  shall  acknowledge  and 
decree  that  said  unsecured  claims  are 
interest-bearing  from  November  1.  1887; 
{'£)  that  said  executor  shall  pay  10  per 
cent,  on  said  unsecured  claims  within  60 
days  from  this  date,  and  tbe  costs  of 
court  fnstan^er;  (H)  that  tbe  substance  of 
the  above  shall  be  reported  by  the  master, 
and  said  report  confirmed,"  etc.  Accord- 
ingly, the  master  made  his  report  only  on 
"the  unse<'ured  claims."  "In  consldera-  ' 
tl(»n  of  the  above,  the  attorneys  agree  to 
stay  all  further  proceedings  until  Novem- 
ber 1,18>«."  On  April  19, 1889, 0.L.  Schum- 
pert, E^q.,  one  of  the  attorneys  for  the 
"unsecured  creditors,"  filed  an  affidavit, 
which  charge<l  that  the  executor  had  failed 
to  comply  with  his  agreement,  and, among 
other. things,  stated  as  follows:  "Depo- 
nent further  says  that  he  Is  Informed  and 
believes  Ibat  the  said  executor  is  utterly 
insolvent,  and  indeed  owns  no  property  in 
his  own  name  and  right.  That  said  ex- 
ecutor has  never  made  any  return  to  the 
probate  court  ot  said  county  of  bis  sales 
or  collections  in  connection  with  the  said 
estate,  or  of  hisdisbumements,  nor  has  he 
exhibited  his  accouift  with  the  said  estate 
to  tbe  master  or  officer  of  the  court,  but 
that  he  has  collected  moneys,  incurred 
debts,  assigned  securities,  and  finally  sold 
out  to  his  own  brother-in-law  the  whole 
stock  of  goods  and  meix-handise  in  the 
store  of  bis  testatrix,  (which  was  appraised 
at  $6,9U0  in  value  soon  after  her  death,^ 
without  authority  from  this  or  any  other 
court,  without  the  consent  of  creditors, 
and  without  any  object,  so  far  as  tbe  de- 
ponent perceives  or  Is   informed,  except 
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that  of  poBfleesing  bimeeir  o(asmach  munr 
tiy  as  puBBible,  and  auitlDg  bis  own  inter- 
ests and  coDvenienoes  ratber  than  turtber- 
ins  tbe  ligbta  and  interest  of  creditors. 
Tbe  deponent  does  not  Icoow  tor  wbat 
price  tbe  said  stock  Ot  soods  was  sold, 
bat  be  bas  been  informed  and  believes tbat 
it  was  sold  tor  less  than  f  1,600,  one-third 
of  wbicb  was  casb,  and  the  remainder  un- 
aecared.  And  the  deponent  further  says 
tbat  tbe  said  executor  has  bad  tbe  exclu- 
sive possession  and  enjoyment  of  all  the 
real  estate  of  his  said  testatrix  ever  since 
ber  death.  That  he  has  continued  the 
mercantile  basiness  In  which  she  was  en- 
caged daring;  her  life,  until  within  the 
last  four  or  five  weeks,  and  has  manag^ed 
tt  according  to  bis  ow  n  pleasure,  without 
•  satbority  from  any  court,  without  the 
consent  or  sapervision  of  creditors,  and 
witbont  rendering  any  accoant  of  bis  man- 
agement. And  tbe  deponent  farther  says 
tbat  tbe  unsecured  claims  outstanding 
against  ttaeestateamonnt,accordlng  to  the 
master's  report  on  February  14, 18S9,  which 
was  confirmed  by  this  court  on  February 
16, 1889,  on  motion  of  tbe  said  executor's  at- 
torney, to  upwards  of  96,300;  tbat  the 
liens  of  mortgage  on  tbe  real  estate 
amount,  as  deponent  is  Informed  and  be- 
lieves, to  upwards  of  $3,500:  and  that  the 
•aid  real  estate  is  not  worth.  In  the  de- 
ponent's opinion,  mure  than  f7,000.  And 
tbe  deponent  further  says  that  tl^e  course 
of  the  said  executor  convinces  him  that 
the  said  estate  has  been  grossly  misman- 
aged, and  that  he,  the  said  executor,  is 
either  incompetent  or  unwilling  to  con- 
duct the  same  as  the  intetecits  of  creditors 
demand,  and  that  said  executor  is  unfit  to 
be  longer  trusted  with  the  control  of  said 
estate.  And  in  further  support  of  this 
opinion,  tbe  deponent  says  that,  although 
in  the  prime  of  life,  and  without  business, 
the  executor  has  turned  over  tbe  real  es- 
tate to  the  management  of  his  wife, "  etc. 
On  April  20,  1889,  Judge  Wallacr  iasned  a 
rate,  requiring  Harnian,  the  executor,  to 
show  cause  why  a  receiver  ot  the  proper- 
ty of  the  testatrix  should  not  be  appolnt- 
^  to  take  possession  and  administer 
the  same  under  the  orders  ot  tbe  court. 
Tlie  rule  was  made  returnable  by  Judge 
Wai.lacl  before  himself,  first  at  Union, 
but  afterwards,  on  motion  of  plaintiff's 
attorney,  at  Georgetown,  when  the  appli- 
cation was  beard  on  May  7, 1889,  and  up- 
on the  return  of  the  executor,  and  afH- 
davits  pro  and  coo  granted,  so  far  as  the 
personal  estate  ot  the  testatrix  was  con- 
cerned. D.  B.  Wheeler  was  appointed  re- 
ceiver, and,  upon  his  entering  into  bond 
as  was  required,  he  "  was  authorized  to 
demand,  sue  for,  and  collect  all  sums  of 
money  owing  to  the  estate, "  etc.  From 
this  order  the  plaintiff  gave  notice  of  ap- 
peal upon  tbe  following  grounds,  viz.: 
"(1)  Because  bis  honor  erred  in  deciding 
'  that  Thomas  F.  Harman  has  failed  to 
administer  the  estate  ot  his  said  testatrix 
as  required  by  law,  and  tbe  will  of  his  said 
testatrix,  and  demanded  by  tbe  interest  ot 
creditors;'  (2)  because  heerred  in  deciding 
that  tbe  said  Thomas  F.  Harman  bas  be- 
come insolvent,  if  not  so  at  the  death  ot 
tbe  said  testatrix,  and  is  therefore  not  a 


sate  custodian  of  the  estate  committed  to 
his  care  under  the  said  will;  (S)  because 
bis  honor  erred  in  deciding  '  that  the  es- 
tate ot  said  testatrix  now  visible  is  proba- 
bly InsufBcient  to  extinguish  the  demands 
acknowledged  and  established  against  it;' 
(4)  because  bis  honor  erred  in  continuing 
tbe  injunction  made  In  tbe  order  to  show 
cause,  and  in  making  the  same  perpetual ; 
(6)  because  his  honor  erred  in  appointing 
a  receiver  of  the  personal  estate  of  his  said 
testatrix  mentioned  in  the  order  of  May  7, 
1889;  (6)  because  bis  honor  erred  in  not 
deciding  tbat  this  plaintiff  had  shown 
good  and  sufBclent  cause  why  a  receiver 
should  not  be  appointed  as  well  of  tbe 
personal  estate  of  bis  testatrix  *  as  ot  tbe 

FC&l  osteite  '  "  Otc 

On  July '4, 1889,  David  B.  Wheeler,  who 
bad  been  appointed  receiver  on  May  7, 1889, 
filed  an  attidavit  that  be  had  given  bond 
as  required,  and  had  demanded  in  writing 
that  tbe  executor,  Harman,  should  turn 
over  to  bim  all  the  property  of  the  testa- 
trix referred  to  in  tbe  orderappointinghim 
receiver;  but  that  the  said  Harman  posi- 
tively refused  to  deliver  the  property  as 
ordered,  whereupon  Judge  Fraber  directed 
a  rule  against  the  said  Harniun  requiring 
bim  to  show  cause  before  the  said  Judge 
Frasek,  "in  open  court,  at  Newberry  C. 
H.,  on  Friday,  July  12, 1889,  whyhe  should 
not  be  attached  tor  contempt  of  court  in 
failing  to  turn  over  to  thesaid  receiver  the 
personal  property  of  the  testatrix,  Mary 
E.Harnian,as  directed."  Harman,  theex- 
eciitor,  made  return,  submiiting,  among 
other  things,  that,  at  the  time  Wheeler  at- 
tempted to  qualify  as  receiver,  he  (Har' 
man)  had  perfected  an  appeal  to  the  su- 
preme court  from  Judge  Wallace's  order 
appointing  a  receiver;  that  on  the  same 
day  he  gave  notice  of  amotion  l)efore  Chief 
Justice  Simpson  tor  an  order  staying  all 
proceedings  under  the  order  appealed  from, 
until  the  appeal  should  be  decided;  that 
the  chief  justice  had  granted  the  order,  on 
condition,  nowever,  that  the  appellant 
should  enter  into  bond  ln*thp  sum  of  $2,000 
"to  obey  the  decision  of  the  supreme  court 
on  the  appeal,"  which  condition  he  pro- 
posed to  perform.  At  tbe  hearing,  as  no- 
ticed at  Newberry,  it  appeared  that  the  ap- 
pellant had  not  given  the  bond  required 
by  the  order  of  the  Chief  Justice,  but,  as 
the  time  within  which  he  might  do  so  had 
not  expired.  Judge  Fraser  ordered  "  that 
tbe  further  hearing  of  themle  becontlnued 
until  Tuesday,  July  23, 1889,  at  Spartan- 
burg, at  chambers. "  "From  this  order  the 
appellant  again  gave  notice  of  appeal  up- 
on the  grounds:  "(I)  Because  the  matter 
then  before  the  court  was  not  such  as,  un- 
der the  law,  could  be  heard  and  decided  at 
chambers,  without  consent;  (2)  liecause 
his  honor,  the  circuit  judge,  had  no  power 
or  jurisdiction  to  order  a  bearing  of  the 
matter  then  before  the  court,  to  be  beard 
by  bim  in  another  county,  at  chambers, 
without  consent;  (3)  because  the  circuit 
judge  had  no  power  or  Jurisdiction  to  or- 
der a  bearing  ot  tbe  mattertlien  before  tbe 
court,  to  he  heard  at  chambers,  in  another 
conuty,  without  consent, "  etc.  On  July 
22(1,  the  day  before  that  appointed  for  tbe 
bearing  of  tbe  rale,  the  appellant  made  a 
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Rupplemental  retnm,  in  wblch  be  stated 
that  be  had  abandoned  bis  intentton  of 
giving  the  bond  required  by  tbe  order  ot 
tbe  cbiet  Justice  to  stay  the  proceeding, 
and  that  he  had  turned  over  the  property 
required  to  be  delivered  to  the  receiver, 
with  certain  reservations  as  to  the  boolis 
ot  account,  and  especially  the  following, 
signed  bybim:  "I acknowledge  tbatlbold 
the  property  below  described,  subject  to  the 
determination  ol  the  court  upon  the  ques- 
tion whetherl  am  entitled  to  the  sameun- 
der  the  homestead  exemption  laws  of  this 
state.  In  caselt  Is  decided  I  am  not  entitled 
thereto,  I  am  to  turn  thesame  o  verto  David 
B.  Wheeler^as  receiverol  the  estate  ot  Mary 
E.  Harman,  deceased,  under  the  order  of 
Jadge  Wallace,  (May  7,  1889.)  declining, 
for  tbe  reason  stated,  to  turn  the  same 
over  to  him  at  this  time."  Then  follows 
list  of  the  property  retained.  Judge 
Frasbb  held  that  the  return  as  amended 
Was  "insufficient;  that  tbe  question  as  to 
any  homestead  rights  which  Harman  may 
huve  in.  the  estate  of  bis  deceased  wits  can- 
not now  be  properly  made.  If  there  are 
any  such  rights,  they  must  be  set  up  in 
some  other  proceeding, "  etc.  He  ordered 
that  the  rule  be  made  absolute,  and  tba-t 
tbe  saiid  Thomas  F.  Harman  do  turn  over 
to  tbe  said  D.  B.  Wbeeler,  receiver,  tbe  said 
books  of  account,  and  all  the  property 
mentioned  in  the  return  as  claimed  as 
homestead,  within  10  days,  etc. ;  and  that 
tbe  said  Thomas  F.  Harman  do  pay  flO 
costs  of  this  motion.  From  this  order  al- 
so, the  executor,  Harman,  finally  appeals 
apontbefollowinggrounds:  "(1)  Because 
bis  honor  was  wlthontjurlsdictioii  to  bear 
and  determine  the  matters  adjudged  In 
said  order  at  chambers,  without  consent; 
(2)  because  his  honor  erred  in  adjudging 
the  returns  to  the  rule  Issued  July  8, 1889, 
insufficient;  (3)  because  his  honor  erred  in 
deciding  that  plaintiff's  appeal  from  the 
order  of  May  7, 1889,  did  not  stay  proceed- 
ings thereunder ;  (4)  becau8e.hishonorerred 
in  not  deciding  that  plaintiff's  appeal  from 
tbe  order  of  May^  7, 1889,  operated  to  stay 
further  proceedings  thereunder;  (5)  be- 
cause he  erred  In  deciding  that  the  court 
bad  jurisdiction  to  issue  tbe  rule  herein, 
while  the  motion  for  an  order  to  stay  pro- 
ceedings was  pending  before  tbe  chief  jus- 
tice; (6)  because  his  honor  erred  In  not  de- 
ciding that  thecourt  was  without  jurisdic- 
tion to  issue  tbe  rule  herein,  while  the  mo- 
tion for  an  order  to  stay  was  pending  be- 
fore tbe  chief  justice ;  (7)  because  his  honor 
erred  in  overruling  plaintiff's  objection  to 
the  hearing  of  the  matters  embraced  in 
said  rule,  and  the  return  thereto,  at  cham- 
bers, without  consent;  (8)  because  his 
honor  erred  in  hearing  and  determining 
the  matters  embraced  in  said  rule  and  re- 
tam  thereto,  notwithstanding  tbe  appeal 
from  tbe  order  of  July  \H,  1889,  directing 
tbe  hearing  to  be  heard  at  chambers  at 
Spartanburg ;  (9)  because  his  honor  erred 
in  ordering  plaintiff  to  pay  ten  dollars 
costs."  The  appellant  also  gave  notice 
that  he  would  move  thebupremecourt  •*  to 
review  the  order  of  July  13, 1889,  directing 
the  hearing  on  said  rule  to  be  at  cham- 
bers, at  Spartanburg,  without  the  consent 
ot  plaintiff,  upon  the  grounds  embraced  In 


tbe  notice  of  appeal  tberetrom  heretofore 
served,"  etc. 

As  to  tbe  appeal  from  tbe  order  of  Judge 
Wallace,  tbe  exceptions  make  substan- 
tially but  one  point,  vis.:  that  It  was  er- 
ror to  appoint  a  receiver  to  take  tbe  per- 
sonal property  of  tbe  testatrix  out  of  tbe 
control  of  the  executor  appointed  by  ber, 
and 'deliver  it  to  a  receiver,  to  be  adminis- 
tered under  the  supervision  of  the  court. 
(1)  It  was  urged  that  the  judge  bad  no 
jurisdiction  to  grant  equitable  relief,  in- 
cluding the  appointment  of  a  receiver,  for 
tbe  reasoii  that  the  creditors  bad  not  first 
exhausted  their  legal  remedies,  wbichconld 
only  be  shown  by  proof  of  an  ezecation 
obtained  on  the  law  side  of  tbe  court,  with 
a  return  upon  it  ot  nalla  bona,  which 
was  uot  shown.  There  is  such  a  doctrine' 
applicable  to  cases  inter  rtvos,  but,  as  we 
understand  it,  this  rule  ot  evid?nce  has  no 
application  to  a  "creditors'  bill,"  to mar> 
shal  tbe  assets  of  tbe  estate  of  a  deceased 
debtor.  It  is  quite  clear  that  a  creditor 
may  file  what  is  known  as  a  "creditors' 
bill  "against  the  executor  of  bis  dead  debt- 
or, to  make  him  accouut  for  tbe  estate  in 
his  bands,  without  having  first  obttkined 
a  Judgment  upon  the  law  side  of  the  court, 
and  procured  upon  It  a  return  of  oalla 
bona.  Tbe  executor,  Harman,  instituted 
this  action,  one  of  the  objects  of  which 
was  to  enjoin  the  creditors  from  sning 
him  atilaw;  and,  if  no  progress  can  be 
made  on  the  equity  side  of  tbe  court,  until 
such  judgment  and  return  are  shown,  tbe 
executor  would  surely  be  beyond  reach  on 
either  side  of  the  court.  We  do  not  think 
the  rule  of  evidence  in  question  baa  any 
proper  application  to  a  case  like  this.  See 
Pelzer  v.  Hughes,  27  S.  C.  408,  8  S.  E.  Rep. 
781,  and  Austin  v.  Morris,  23  S.  C.  408,  both 
ot  which  were  cases  inter  vivoa.  (2)  It 
was  further  urged  that  there  was  no  juris- 
diction to  appoint  a  receiver  to  take  the 
assets  out  of  the  hands  of  the  executor, 
who  had  legal  title  to  them,  and  deliver 
them  to  a  receiver  for  tbe  benefit  of  credit- 
ors, who  had  no  specific  legal  right  to 
them;  that  a  receiver  is  only  appointed  to 
take  and  hold  possession  of  property 
where  the  title  is  in  controversy,  which  is 
not  the  case  here.  This  action  undoubted- 
ly was  instituted  by  the  executor,  but  It  is 
as  much  In  the  nature  of  a  creditors'  bill 
as  if  the  creditors  bad  brought  it  against 
the  executor.  It  is  true  that  the  creditors 
are  not  entitled  to  the  possession  of  the 
assets  themselves,  which  are  intrusted  to 
a  representative  (executor)  of  tbe  deceased 
debtor;  but  they  have  an  Interest  in  the 
assets  for  tbe  payment  ot  their  debts,  and 
the  representative  (executor)  is  a  quasi 
trustee  for  them,  and  this  gives  them  the 
right,  in  a  proper  case,  to  have  a  receiver 
appointed  to  take  charge  of  the  assets  in 
order  to  prevent  waste.  As  Mr.  Pomeroy 
puts  it:  "The  thlnl  class  [when  receiver 
may  he  appointed]  embraces  those  cases 
in  which  the  person  holding  title  to  tbe 
property  is  in  a  position  of  trust  or  ot 
qa&si  trust,  and  is  violating  his  fiduciary 
duties  by  misusing,  misapplying,  or  wast- 
ing the  property,  and  is  thereby  endanger- 
ng  the  rights  ot  other  persons  beneficla!!! 
interested."  8  Pom.  Eq.  Jur.  p.  861  >  ;  |SM 
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and  notes.  In  administration  Baits  a  re- 
ceiver will  be  appointed,  when  the  execu- 
tor or  administrator  has  been  guilty  uf 
Tniscondact,  waste,  or  misuse  of  assets, 
and  there  is  real  danger  of  loss.  Now, 
taking  this  as  our  guide,  we  must  say  we 
agree  with  the  circuit  judge  that  a  case 
was  made  for  the  appointment  of  a  re- 
ceiver. We  thinlc  there  was  no  error  In  the 
order  of  Judge  Wallace. 

Then,  as  to  the  orders  of  Jndgc  Frabeb 
attaching  the  appellant  for  refusing,  as 
ordered,  to  turn  over  the  personal  proper- 
ty of  the  testatrix  to  the  receiver  appoint- 
ed, the  exceptions  may  be  condensed  into 
three  propositions :  First.  That  the  Judge 
bad  not  Jurisdiction  to  grant  the  order  of 
attachment  atcbambers.  Secoud.  That  it 
was  error  to  grant  the  order  pending  an 
appeal  from  the  order  appointing  the  re- 
ceiver, which  stayed  all  proceedings  under 
It.  until  the  appeal  was  heard.  Third. 
That  it  was  error  to  require  the  appellant 
"to  surrender  the  personal  proi>erty  claimed 
t>7  bim  as  a  homestead  exemption.  (I) 
The  attachment  rule  was  first  noticed  to 
be  heard  "in  open  court  at  Newberry  C. 
H.,  on  Jaly  12, 1889,"  but  it  thus  appeared 
that  the  time  allowed  by  the  order  of  the 
chief  Justice,  for  the  appellant  to  give  bond 
to  stay  the  proceeding,  had  not  expired ; 
and  Judge  Fraber  "continued  the  further 
bearing  of  the  rulin  until  Tuesday,  July  23, 
1889,  at  Spartanburg."  On  that  day  it 
appeared  that  the  appellant  bad  failed  to 
give  the  bond  required,  and  Judge  Fraber, 
after  hearing  the  whole  case,  granted  the 
order  Qf  attachment.  Was  that  order 
void  for  the  want  of  jurisdiction  to  grant 
It?  It  does  not  seem  so  to  us.  A  judge 
has  the  express  authority  to  appoint  a  re- 
ceiver at  chambers,  (Code,  §  265,)  and  why 
may  he  not  in  the  same  way  make  the 
supplemental  order  to  enforce  obedience 
to  the  appointment?  SubdivlRlou  5  of 
section  265  provides  that  "whenever,  in 
the  exercise  of  its  authority,  a  court  shall 
bave  ordered  the  deposit,  delivery,  or  con- 
veyance of  money  or  other  property,  and 
the  order  Is  disobeyed,  the  court,  besides 
punishing  the  disobedience  as  lor  con- 
tempt, may  make  an  order  requiring  the 
Kheriff,"  etc.  In  the  cases  of  Kltnck  v. 
Black,  14  S.  C.  246,  and  Pelzer  v.  Hughes, 
27  S.  C.  408,  8  8.  E.  Rep.  781,  attachmeuts 
for  contempt  of  court  in  refusing  to  obey 
orders  were  granted  by  a  judge  at  cham- 
bers. The  very  nature  of  such  cases,  and 
the  danger  sought  to  be  provided  against, 
would  seem  to  make  it  necessary  that  the 
remedy  for  disobedience  should  be  as 
prompt  and  summary  as  the  appointment 
itself.  (2)  When  the  order  of  attachment 
was  granted  at  Spartanburg  on  July  23, 
18$9,  was  there  a  legal  appeal  pending 
from  the  order  appointing  the  receiver 
which  stayed  further  proceedings  under  it 
tintil  the  appeal  was  heard?  Section  850 
of  the  Code  provides  "that,  if  the  judg- 
ment appealed  from  direct  the  asBlgnment 
or  delivery  of  documents  or  personal  prop- 
erty, the  execution  of  the  judgment  shall 
not  be  stayed  by  appeal,  unless  the  thtngpj 
required  to  be  assigned  or  delivered  be 
brought  into  court,  etc.,  or  unless  an  un* 
dertaking  be  entered  into  on  the  parr  of 
the  appellant  by  at  least  two  sureties," 


etc.  The  order  appointing  a  receiver  cer- 
tainly directed  a  "delivery  of  documents 
and  personal  property,  "and  as  the  under- 
taking required  was  not  griven,  we  think 
there  was  no  legal  appeal,  wbicb  stayed  fur- 
ther proceedings  under  the  order  of  Judge 
Wallace.  But  it  is  urged  that,  afternotice 
of  appeal,  the  appellant  made  application 
to  Chief  Justice  Simpson  for  an  order  stay- 
ing fur  ther  proceedings  pending  the  appeal. 
Such  an  order  was  granted,  but  on  condi- 
tion that  the  appellant  should,  within  10 
days,  enter  into  bond  In  the  sum  of  f  2,000, 
"to  the  effect  that  the  appellant  will  obey 
the  order  of  the  supreme  court,  upon  the 
appeal  from  said  order. "  This  bond  tbe 
appellant  failed  to  give  within  the  time 
indicated,  and  tbe  order,  by  its  own  terms, 
became  a  nullity.  So  that,  on  July  28, 
1887,  when  the  attaching  order  was  grant- 
ed, there  was  no  appeal  pending  wlilcb 
stayed  tbe  proceeding.  See  In  re  Wbipper, 
10  8.  E.  Bep.  679.  (3)  It  is  not  stated  that 
tbe  testatrix,  Mrs.  Harman,  left  any  chil- 
dren, and  we  have  not  been  referred  to 
any  law  which  gives  to  the  husband  a 
homestead  exemption  In  the  property  of 
his  deceased  wife,  as  against  her  creditors.  . 
If  any  such  right  exists,  we  agree  that  it 
could  not  for  tbe  first  time  be  properly  set 
up  in  the  return  to  the  rule  In  this  case. 
Thomas  F.  Harman,  as  beneficiary  under 
bis  wife's  will,  will  be  entitled  to  what- 
ever remains  of  her  estate  after  tbe  debts 
are  paid,  but  of  course  the  debts  must  be 
first  paid,  and,  as  executor,  it  is  bis  duty 
to  make  all  proper  efforts  to  have  tbem 
paid.  It  Is  not  intended  to  decide  any- 
thing as  to  the  question  of  homestead; 
but  we  cannot  sa.v  that  the  circuit  judge 
committed  error  in  requiring  full  perform- 
ance of  the  order  of  Judge  Wallace  ap- 
pointing the  receiver.  The  judgment  of 
this  court  is  that  the  judgment  of  tbe  cir^ 
cult  court  be  afilrmed. 

Simpson,  C.  J.,  and  MoIybb,  J.,  concur. 

(M  8.  C.  «77) 

Boss  V.  Oeorqia,  C.  &  N.  Bt.  Co. 

{SupreiM  Court  af  Soutk  CaroUma.   Oct.  90, 

1890.) 

Obbtbuotion  or  PsrvATii  Wat  bt  Rahsoas— 
Rbitbdibs. 

1.  Tbe  owner  of  a  private  right  of  way  which 
Is  obstructed  by  a  railway  oompany  in  the  con- 
struction of  its  road  cannot  recover  in  an  action 
for  damages,  but  must  proceed  to  obtain  compen- 
sation in  the  manner  prescrilied  by  the  statute, 
(Gen.  St.  S.  C.  g|  1550-1661.)  although  tbe  statutes 
speak  generally  of  tbe  taldng  of  "lands"  for  ntil- 
way  purposes,  and  not  of  easements. 

i.  Oen.  St  S.  C.  1531,  provides  that  "when  a 
railroad  is  laid  out  across  a  highway  or  other 
way,  it  shall  l>e  constructed  so  as  not  to  obstruct 
the  same."  Section  15S9  prescribes  a  specific 
penalty  for  tbe  wrongful  acts  prohibited  by  Uie 
chapter  including  the  obstruction  of  ways  pro- 
Ubited  by  section  1581.  Held,  that  the  owner  of 
a  private  way  oonld  not  maintain  an  action  of 
trespass  for  damages  against  a  railway  oompany 
that  obstructed  it,  but  could  bring  an  action  for 
the  penalty  as  prwcribed  by  section  1680. 

8.  Where,  In  an  action  against  a  railway 
company  for  obstructing  a  private  way,  the  com- 
plaint alleges  that  the  way  is  so  entirely  ob- 
structed by  the  railway  emlMnkment  that  plain- 
tiff is  utterly  unable  to  pass,  and  the  proof  shows 
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that  the  way  is  only  partially  obstructed,  leaving 
ample  room  for  egress  and  regress,  a  nonsuit 
should  be  granted,  as  the  variance  is  fatal. 

Appeal  from  common  pleas  circuit  court 
of  Chester  county ;  Pressi.ky,  Judge. 

J.  L.  GleBD.  for  apx^eilant.  Henry  & 
Oage,  for  respondent. 

McIvKB,  J.  The  substantial  allega- 
tions of  the  complaint  aro  as  follows: 
That  plaintiff,  being  the  owner  of  a  lot  in 
the  town  of  Chester,  is  entitled  to  "a  pri- 
vate way "  known  as  "  Peace  Street, "  30 
feet  In  width,  as  his  only  means  of  eereas 
from  his  said  lot  into  Ptne  street,  a  public 
highway  in  said  town;  that  defendant 
has  obstructed  said  private  way  "  by  erect- 
ing therein  and  across  the  same  an  em- 
bankment of  earth  from  four  to  twelve 
leet  nigh,  so  that  the  plaintiH  is  utterly 
unable,  as  was  and  if*  bis  right,  to  pass 
and  repass  along  the  said  way  with  teams 
or  on  foot;"  that  the  plaintiff  has  been 
damaged  thereby  to  the  amount  of  f.500, 
for  which  sum,  together  with  costs,  judg- 
ment is  demanded.  The  defendant,  by  its 
answer,  deniep  these  allegations,  and  as  a 
further  defense  says  that,  if  the  said  pri- 
vate way  has  been  in  any  way  obstructed 
by  defendant,  it  has  been  done  in  the  con- 
struction of  its  railway  upon  its  own 
land,  in  accordance  with  and  by  virtue  of 
the  powers  granted  by  the  legislature  to 
defendant  in  its  charter,  and  that  plaintiff 
still  has  an  unobstructed  way  from  his 
lot  to" Pine  street,  provided  by  defendant; 
and  it  is  submitted  that  it  plaintiff  has 
been  deprived  of  bis  use  of  Peace  street  by 
the  construction  of  defendant's  railway, 
his  only  remedy  Is  to  have  his  damages 
assessed  in  the  mode  prescribed  by  stat- 
ute. The  testimony  on  the  part  of  the 
plaintiff  was  that  he  had  purchased  from 
one  Wylie  a  lot  upon  which  he  resided, 
which  was  described  In  the  deed  from  said 
AVylie  as  bounded  on  the  south  by  Peace 
street,  and  was  so  represented  on  a  plat 
attached  to  said  deed;  "that  Peacestreet, 
laid  out  30  feet  wide,  was,  at  the  time  of 
plaintiff's  purchase,  and  at  the  trial,  the 
plaintiff's  only  way  leading  from  out  of 
the  plaintiff's  lot  to  a  public  way,  to-wtt, 
Pine  street;  that  the  defendant  corpora- 
tion constructed  its  road-bed  along  and 
in  the  said  Peace  street,  from  Its  Junction 
with  Pine,  south-westwardly  to  a  point 
where  it  passes  the  south-western  comer 
of  plaintiff's  lot,  beginning  with  a  fill 
about  twelve  feet  high,  and  ending  with  a 
fill  four  feet  high  in  front  of  plaintiff's  lot; 
that,  after  the  construction  of  the  All, 
Peace  street  was  twenty-five  feet  wide  In 
front  of  plaintiff's  house  and  twelve  feet 
wide  at  the  Junction  with  Pine  street,  and 
at  most  other  points  was  twenty  feet 
wide. "  At  the  close  of  the  testimony  on 
the  part  of  the  plaintiff,  a  motion  for  a 
noneuit  was  made  and  refused,  to  which 
exception  was  duly  taken.  The  defendant 
then  offered  testimony  tending  to  show 
that  the  original  location  of  the  road-bed 
had  been  so  changed  as  to  leave  a  way  25 
feet  wide  between  the  foot  of  defendant's, 
embankment,  and  the  front  of  plaintiff's 
lot,  and  that  defendant  had  procured 
from  the  land-owners,  between  plaintiff's 
lot  and  Pine  street,  an  additional  right  Qf 


way,  so  as  to  give  plaintiff  an  unobstruct- 
ed outlet  to  Pine  street,  not  narrower  at 
any  point  than  12  feet,  as  indicated  by  the 
diagram  offered  in  evidence,  which  should 
be  Incorporated  in  the  report  of  this  case. 


PINB  STREET. 


VTLIB  STREET. 

Upon  the  case  as  thus  presented,  the  jury 
were  instructed,  among  other  things,  as 
follows:  "  Where  one  person  sells  a  lot  and 
calls  for  a  street  as  a  boundary  of  the  lot 
he  sells,  that  gives  the  purchaser  of  the  lot 
the  right  to  use  the  street.  *  •  •  No 
corporation  has  the  right  to  obstruct 
him  in  the  use  of  it.  Admitting  that  the 
railroad  company  had  the  right  to  cross 
it,  or  cross  it  diagonally,  it  is  stilt,  under 
the  law  of  land,  bound  to  cross  It  in  such 
a  manner  as  not  to  obstruct  him  in  the 
use  of  it.  If  it  has  done  so,  he  is  entitled 
to  your  verdict:  First.  That  the  plaintiff 
Is  entitled  to  the  use  of  P.  street  as  a  pri- 
vate way.  Your  verdict  will  be  that  he  is 
entitled  to  the  use  of  the  street, — to  the 
unobstructed  use  of  P.  street ;  and  we  find 
that  the  defendant  corporation  has  ob- 
structed the  said  street,  and  would  give 
the  plaintiff  so  many  dollars  damages." 
Then,  after  Instructing  the  jury  as  to  the 
claim  for  exemplary  damages, — a  matter 
not  now  involved  in  the  case. — the  circuit 
judge  proceeded  to  say:  "Then,  what  are 
the  actual  damages?  The  party.  It  seems, 
was  obstructed  in  the  use  of  the  street 
wholly  for  about  a  year,  or  perhaps  a  lit- 
tle more,  (though  of  this  we  do  not  find  in 
the  testlmc)ny  as  reported  In  the  case  a 
particle  of  evidence.)  Furthermore,  even 
when  the  street  was  open  so  that  he  may 
have  the  use  of  it,  he  has  not  the  use  of  the 
street  according  to  the  width  that  Mat 
purchase  called  for.  That  is  the  testi- 
mony, and  the  question  then  is,  does  the 
narrowing  of  that  street  injure  the  value 
of  his  property?  Will  it  permanently  in- 
jure the  value  of  his  property?    If  so,  then 
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it  is  damaged.  Anything  which  will  per> 
manentiy  injure  the  value  of  his  property, 
the  damage  to  that  property  must  be  al- 
lowed." And,  at  the  conclusion  of  the 
charge,  these  words  are  used :  "  My  simple 
charge  is  that  if  that  street  is  obstructed 
and  made  less  convenient  by  the  railroad, 
so  as  to  injure  the  value  of  the  property, 
the  plaintiO  is  entitled  to  recover  the  loss 
in  value  to  his  property,  and  also  tor  the 
time  his  road  was  obstructed,  whatever 
the  Jury  may  think  is  right. "  The  jury  re- 
turned a  verdict  in  the  following  form : 
"  We  And  the  piaintiO  has  the  right  to  the 
nnobstructed  use  of  Peace  street,  and  fire 
(95)  dollars  damages  in  this  case." 

The  defendant  appeals  upon  the  several 
grounds  set  out  in  the  record,  in  which  er- 
ror is  imputed  to  the  circuit  judge  in  the 
following  particulars:  (1)  In  refusing  the 
motion  for  a  nonsuit.  (2)  In  not  holding 
"that  the  use  of  a  part  of  Peace  street  by 
the  defendant  in  the  construction  of  its 
railway  was  lawful  and  not  wrongful,  and 
that  plain tiH  was  only  entitled  to  have  an 
assessmentof  theamountof  compensation 
due  him  tor  the  obstruction  of  Peacestreet 
by  defendant. "  (3)  In  holding  that  plain- 
tlB  was  entitled  to  any  other  remedy  than 
the  special  proceeding  provided  by  stat- 
ute for  the  assessment  of  the  amount  to 
be  paid  by  railway  companies  forrlghtS' 
of  way.  (4)  In  holding  that  a  private 
right  of  way  or  the  use  thereof  could  not 
be  condemned,  or  In  any  way  acquired, 
without  the  consent  of  the  owner.  (5)  In 
holding  that  the  defendant  could  not,  by 
virtue  of  its  charter,  construct  its  rail- 
way upon  land  over  which  plaintiff  had 
a  right  of  way,  even  though  defendant 
had  permiSHion  of  the  owner  of  the  land, 
orowued  the  land  itself.  (6)  In  holding 
that  defendant  could  not,  for  the  purpose 
of  conatructrng  Its  railway,  alter  and 
change  the  location  of  Peace  street,  even 
though  as  good  a  way  should  be  provided 
for  those  entitled  to  the  use  of  Peace 
8tT«et.  (7)  "  Because  his  honor  erred  In  di- 
recting the  Jury  to  find  in  the  verdict  any- 
thing else  than  the  amount  of  damages 
they  might  think  the  plaintiff  entitled  to 
tor  the  changing  and  alteration  of  Peace 
street. "  It  has  been  deemed  necessary  to 
make  a  much  fuller  statement  of  the  pro- 
ceedings below  than  is  usually  required, 
because,  as  it  seems  to  me,  there  is  some 
confusion  as  to  the  real  nature  and  scope 
of  the  action.  Even  the  circuit  Judge  in 
some  portions  of  his  charge  seems  to  have 
regarded  it  as  an  action  to  recover  dam- 
ages for  the  permanent  injury  done  to 
plaiotiff's  own  property  by  the  construc- 
tion of  the  railroad  over  and  along  the 
private  right  of  way  claimed  by  him  In 
what  Is  called  "Peace  Street, "  although, 
strictly  speaking.  It  is  not  a  street,  but 
simply  a  private  way,  as  is  conceded  on 
both  sides.  But,  from  other  remarks  made 
in  the  charge,  it  would  seem  thathe regard- 
ed itas  an  ordinary  action, such  aswasfor- 
merly  designated  as  an  action  on  the  case, 
to  recover  damages  for  the  obstruction  of 
a  private  way.  In  one  view  of  the  case, 
it  would  become  extremely  Important  to 
determine  whether  the  present  action  be- 
longed to  the  former  or  to  the  latter  class; 
tor,  if  it  belonged  to  the  former,  then  the 


damages  recovered  would  be  a  satlsfac^ 
tlou  of  the  injury  complained  of  for  all 
time  to  come,  whereas.  If  it  belongs  to  the 
latter  class,  then  the  defendant  would  be 
liable  to  repeated  actions,  with  ever-in- 
creasing damages,  as  a  means  of  forcing 
the  removal  ol  the  nuisance.  But,  under 
the  view  which  I  takeof  thecase,  this  ques- 
tion becomes  immaterial.  It  seems  to  me 
that  when  the  legislature  granted  a  char- 
ter to  the  defendant  company,  authorizing 
It  to  construct  a  railway  between  the 
points  therein  designated.  It  must  be  re- 
garded as  having  conferred  upon  said 
company  the  right  to  take  and  condemn 
SDch  lands  and  rights  of  way  as  might  be 
necessary  to  effect  the  purpose,  and  also 
the  right  to  cross  or  run  along  any  high- 
way or  other  way  which  might  be  encoun- 
tered on  the  route  selected  between  the 
designated  termini.  This  is,  by  virtue  of 
the  right  of  eminent  domain,  retained  by 
the  state,  the  only  Ilmitatioo  upon  which 
is  found  in  section  23,  art.  1,  of  the  consti- 
tution forbidding  the  taking  of  private 
property  "for  public  use,  or  for  the  use  of 
corporations,  or-  for  private  use,  without 
the  consent  of  the  owner,  or  a  Just  com- 
pensation being  made  therefor. "  In  the 
thirteenth  section  of  the  charter  of  the  de- 
fendant company  (Act  18X6,  10  St.  6»7)  it 
is  provided  "  that  this  company  shall  en- 
Joy  the  benefits,  and  be  subject  to  the 
provisions,  of  sections  1560—1561,  inclusive, 
of  chapter  40  of  the  Oeneral  Statutes  ot 
South  Carolina,  with  respect  to  the  man- 
ner ot  acquiring  lands,  or  the  right  ot  way 
over  lands  required  by  it."  Now,  it  will 
be  observed  that  these  sections  of  the  Gen- 
eral Statutes  Just  referred  to  do  not  pur- 
port to  confer  the  right  to  take  or  con- 
demn the  property  ot  the  citizen  tor  the 
construction  of  a  railway,  or  other  struct- 
ure of  like  kind,  under  the  right  of  emi- 
nent domain,  for  this  is  conferred  by  the 
charter  of  the  company  claiming  such 
right,  and  these  sections  only  purport  to 
p 'escribe  the  manner  in  which  this  is  to 
be  done,  and  the  mode  by  which  the 
amonnt  ot  compensation  Is  to  be  ascer- 
tained. Hence,  while  these  sections  do 
not,  In  express  terms,  refer  to  the  taking 
orcondemnation ot  aprivate  rightot  way, 
but  only  speak  generally  ot  "lands,"  yet  it 
seems  to  me  that  the  obvious  inteation 
was  to  include  in  the  term  "lands"  all 
rights  or  easements  growing  thereout. 
Any  other  construction  would  inevitably 
lead  either  to  theconclusionthat  the  legis- 
lature did  not  Intend  to  confer  the  right  to 
take  or  condemn  a  private  right  of  way  for 
the  construct  iou  ot  a  railway,  or  that  they 
intentionally  provided  no  mode  by  which 
the  owner  of  such  private  right  of  way 
could  obtain  compensation  for  the  taking 
of  his  property.  The  former  is  so  palpa- 
bly absurd  in  its  results  as  to  forbid  its 
adoption ;  for,  if  the  right  to  take  or  con- 
demn a  private  way  for  the  construction 
of  a  railroad  has  not  been  conferred,  then  It 
follows  that,  when  a  railway  company 
in  the  construction  of  its  road  reaches  a 
private  way,  it  must  stop  until  it  can  ob- 
tain the  consent  of  the  owner  of  such  right 
of  way,  and  thus  a  great  public  enterprise 
may  beabsolutely  defeated  by  the  obstinai- 
cy  ot  some  perverse  individual.    The  idea 
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that  land— the  freehold  ItseU— may  be 
taken  under  the  li^ht  of  eminent  domain, 
and  yet  a  mere  eaBement  Krowint;  out  of 
or  appurtenant  to  the  laud  cannot  be-, 
seeme  too  extraordinary — to  useno  harsh- 
er term — to  admit  of  its  adoption.  So, 
too,  I  cannot  think  that  the  legislature 
would  be  so  grossly  unjust,  and  so  regard- 
less of  its  constitutional  obligations,  as  to 
omit  intentionally  any  provision  for  the 
assessment  of  compensatiou  to  the  owner 
of  a  private  right  ol  way  taken  or  con- 
demned for  the  use  of  a  corporation.  It 
seems  to  me,  therefore,  that  the  provisions 
contained  in  section  1550-15G1,  prescribing 
tile  mode  in  which  the  amount  of  com- 
pensation to  which  the  owner  of  private 
groperty  may  be  entitled,  when  the  same 
I  taken  under  the  right  of  eminent  domain, 
applies  to  all  species  of  property  that  may 
be  so  taken.  If  this  be  so,  then  it  seems 
to  be  conceded  that  the  plaintiff's  only 
remedy  was  by  a  proceeding  under  the 
statute  to  obtain  compensation,  and  hence 
the  present  action  cannot  be  sastalned. 
The  motion  for  nonsuit  should,  therefore, 
have  been  granted. 

But,  even  if  I  am  In  error  In  this  view,  I 
do  not  seen  bow  the  present  action  can  be 
sustained.  The  circuit  judge  seemed  to 
think  that,  as  no  provision  had  been  made 
by  statute,  whereby  the  plaintiff  could  ob- 
tain redress  for  the  injury  alleged  to  have 
been  done  him, he  was  entitled, "under  the 
general  law  of  the  land, "  to  maintain  this 
action  for  damages.  Now, even  if  it  be  as- 
sumed that  the  plaintiff  could  not,  under 
the  provisions  of  sections  1550-1561  of  the 
General  Statutes,  obtain  compensation  for 
the  violation  of  his  legal  rights,  yet  there 
Is  a  provision  in  the  same  chapter  of  the 
General  Statutes  which  does  afford  him  a 
remedy,  and  hence  there  is  no  necessity  for 
his  resort  to  "  the  general  law  of  the  land. " 
Section  1531  of  the  General  Statutes  Is  in 
these  words :  "  When  a  railroad  is  laid  out 
across  a  highway  or  other  way,\t  shall  be 
constructed  so  as  not  to  obstruct  the 
same."  Now.  surely  the  words  which  I 
have  italicized  are  broad  enough  to  cover 
a  private  way;  and  the  necessary  inference 
from  the  terms  of  the  section  is  that,  while 
it  Is  not  unlawful  to  lay  out  a  railroad 
across  a  private  way,  yet  it  is  unlawful  to 
lay  it  out  In  such  a  manner  as  to  obstruct 
the  same.  Now,,  as  there  is  no  specific 
penalty  prescribed  in  that  section  for  the 
doing  of  the  unlawful  act  there  forbidden, 
we  must  look  to  section  1539  of  the  same 
chapter,  where  a  specific  penalty  is  pre- 
Bciibed  tor  doing  any  unlawful  act  pro- 
hibited by  that  chapter,  "where  no  spe- 
cific penalty  is  hereinbefore  already  pro- 
vided;" so  that,  under  this  view  of  the 
case,  it  is  quite  clear  that  the  plaintiff's 
remedy  (If  entitled  to  any)  was  by  an  ac- 
tion for  the  penalty  prescribed  by  section 
1639,  and  there  was  no  warrant  for  an  ap- 
peal to  "  the  general  la  w  of  the  land ; "  and 
this  we  have  held  distinctly  in  the  case  of 
Railroad  Com'rs  v.  Railroad  Co.,  26  S.  C. 
858,  2  S.  E.  Rep.  127. 

There  is  also  another  ground  upon 
which  the  motion  for  nonsuit  might  have 
been  granted.  Referring  to  but  without 
repeating  here  the  precise  language  of  the 
eomplalnt  set  out  above,  the  plaintiff's 


cause  of  action  seems  to  be  tbtit  defendant 
obstructed  his  right  of  way  by  erecting 
therein  and  across  the  same  an  embank- 
ment of  earth  from  4  to  12  feet  high, 'so 
that  plaintiff  is  utterly  unable  to  pass  and 
repass  along  said  way.  Now,  there  is  not 
only  an  utter  absence  of  any  testimony  to 
sustain  this  allegation,  but,  on  the  con- 
trary, plaintiff's  own  testimony,  as  set 
out  in  the  case,  shows  that  tt  is  not  true. 
According  to  his  own  statement,  after  the 
road  was  constructed,  his  right  of  way  in 
front  of  his  own  lot  was  25  feet  wide,  and 
at  no  point  was- it  narrower  than  12  feet, 
and  this  it  would  seem  left  him  ample 
means  of  egreas  from  his  lot  to  the  public 
streets  of  the  town  of  Chester.  Such  a 
variance  between  the  allegata  and  probata 
would  seem  to  be  fatal.  It  seems  to  me, 
therefore,  that  the  judgment  of  this  court 
should  be  that  the  judgment  of  the  circuit 
court  be  reversed,  and  that  the  complaint 
be  dlsmlseed ;  and  this  being  the  opinion 
of  the  majority  of  this  court,  it  Is  so  ad- 
Judged. 

McQOWAN,  J.,  concQFB. 

Simpson,  C.  J.,  {dUaenttng,)  The  n>- 
spondent,  some  time  in  1886,  purchased  a 
lot  in  the  town  of  Chester  Irom  one  W. 
Gill  Wylle.  The  deed  from  Wylle  called  for 
Peace  street  as  a  southern  boundary. 
This  seems  to  have  been  a  private  way  30 
feet  wide,  running  along  the  southern 
boundary  of  this  lot  and  other  lots  into 
Pine  street,  which  is  a  public  street  of  the 
town.  Some  time  in  1888,  the  defendant, 
appellant,  in  constructing  its  track  and 
building  its  road  through  the  town  of 
Chester,  entered  upon  Peace  street  at  its 
junction  with  Fine  street,  and  running 
along  It,  by  lessening  Its  width,  and  erect- 
ing embankments  thereon,  as  it  Is  alleged, 
obstructed  it,  to  the  damage  of  the  piain- 
tiS,  and  the  action  below  was  brought  to 
recover  said  damages.  The  principal  de- 
fense set  up  was  that,  if  plaintiff  had  suf- 
fered any  damages  for  which  he  was  en- 
titled to  recover,  bis  remedy  was  to  have 
said  damages  assessed,  as  provided  by  the 
statute  in  such  cases;  and  therefore  that 
the  present  action  could  in-  no  event  be 
maintained.  And  upon  this  ground  a  mo- 
tion tor  a  nonsuit  was  made  by  the  de- 
fendant at  the  close  of  plaintiff's  testi- 
mony, which  being  overruled,  the  case 
proceeded  to  a  verdict  for  the  plaintiff  as 
follows,  to-wit:  "We  find  the  plaintlB 
has  the  right  to  the  unobstrnctM  use  of 
Peace  street, and  five  (95)  dollars  damages 
in  this  case."  His  honor  the  trial  judge. 
In  addition  to  overruling  the  motion  tor 
nonsuit,  charg^ed  the  jury  that  the  injury 
complained  of,  if  any,  could  not  be  re- 
dressed under  the  act  In  reference  to  con- 
demnation and  assessment  of  lands  by 
railroads,  etc.,  and  for  railroad  purposes; 
but  that  the  court  of  common  pleas  waa 
the  only  jurisdiction  in  which  relief  in  such 
cases  could  be  found,  and  that  the  action 
below  was  the  proper  and  legal  mode  ot 
seeking  such  relief.  The  exceptions— there 
being  several— allege  error  In  difterBtit 
phraseology  to  this  ruling,  the  appeUant 
contending  that  plaintiff's  canae  of  action, 
if  he  had  any,  fell  under  the  act  afureBaid, 
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which  being  statutory,  the  plaintlir  was 
con  filled  to  the  mode  of  procedure  therein 
provided;  so  the  qaestion  In  the  case  is, 
whether  or  not  the  act  aforesaid  was  in- 
tended to  apply  to  causes  of  action  like 
that  below.  Now,  while  it  is  true  that 
the  act  in  question  supplies  to  railroad 
corporations  the  necessary  machinery  for 
acquiring;  right  of  ways  over  the  lands  of 
others,  and  also  lots  for  the  erection  of 
depots,  station-houses,  etc.,  yet  there  is 
nothing  in  said  act  which  provides  for  the 
transfer,  or  rather  the  brealiing  up,  of 
ways,  edther  public  or  private.  On  the 
contrary,  section  1531  seems  to  contem- 

glate  that  said  ways  shall  not  be  serious- 
r  Interfered  with.  That  section  provides 
that,  when  a  railroad  is  laid  out  across  a 
highway  or  other  way,  it  shall  be  con- 
Btracted  so  as  not  to  obstruct  the  same ; 
thus  evidently  intending  that  there  should 
be  no  injury  done  to  such  ways,  or  at  least 
no  each  inlury  as  would  require  an  assess- 
ment of  the  value  of  the  way,  under  the 
railroad  act  as  to  condemnation,  etc. 
The  right  to  cross  and  to  run  along  said 
ways,  as  we  suppose,  is  given,  but  there 
must  be  no  obstruction.  When,  then,  an 
obstruction  is  made,  it  is  of  course  illegal, 
and,  (f  injury  results  therefrom,  the  party 
injured  Is  eiftitled  to  redress,  and,  not  be- 
ing authorized  to  seek  his  redress  under 
the  railroad  act,  he  must  of  course  apply 
to  the  court  of  common  pleas.  The  first 
five  exceptions  are  disposed  of  by  what 
has  been  said  above.  The  sixth  his  honor 
did  not  charge;  on  the  contrary,  be  said, 
in  substance,  that  such  ways  might  be 
changed  or  altered  if  as  good  a  way  was 
left.  This,  as  it  seems  to  us.  at  least,  was 
included  In  the  charge  where  his  honor 
said:  'Admitting  the  railroad  company 
bad  the  right  to  cross,  etc.,  yet  it  must  be 
done  in  such  manner  as  not  to  obstruct." 
In  other  words,  a  sufficient  way  must  be 
left  orprovlded.  The  seventh  failsto  raise 
a  legal  question.  We  think  the  term  "oth- 
er way"  in  the  statute  is  sufficiently 
broad  to  cover  Peace  street  here.  I'  can- 
not concur  in  the  majority  opinion. 

(87  V».  «) 

Dickinson  t.  Clement  et  sU. 
(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

IS,  *1890. ) 
CKBDrroRs'  BiU/— Judicial  Salis— Rbsaia 

1.  Under  Code  Va.  1887,  |  8397,  providing 
that  a  court  may  order  the  sale  of  property  upon 
such  terms  as  it  may  deem  best,  an  order  of  re- 
sale of  land  which  shortens  the  terms  ol  credit 
from  one,  tvro,  and  three  years,  allovred  in  the 
first  sale,  to  six,  twelve,  and  eigbteen  months, 
is  neither  harsh  nor -inequitable,  where  it  appears 
that  the  Judgment  debtor  bought  In  the  land  at 
the  first  sale,  and  has  made  default  in  payment 
of  the  porchaae  money,  thus  rendering  a  resale 
necessary. 

2.  where  Judgment  creditors  who  have  filed 
a  creditors'  bill,  and  obtained  an  order  of  sale 
of  the  debtor's  land,  garnish  persons  who  pur- 
chased land  firom  the  debtor  before  the  bill  was 
filed  and  gave  their  bonds  for  the  price,  but 
feU  to  realize  aoylhinK  from  the  garnishments, 
the  debtor  is  not  entitled  to  have  the  Judgments 
rednoed  by  the  amount  of  such  bonds  because  of 
their  attempted  subjection  by  the  unsuccessful 
garnishments  to  the  creditors'  claims. 

Scott  &  Dnpny,  for    appellant.    E.  C. 
Burka,  for  appellees. 


Fauntlebot,  J.  The  petltiob  of  Ran- 
dolph Dickinson  complains  of  a  decree  of 
the  circuit  court  of  Franklin  county  en- 
tered on  the  19th  day  of  May,  1888,  in  the 
chancery  cause  in  said  court  pending,  in 
which  C.  I.  Clement  and  wife  and  others 
are  complainants,  and  Randolph  Dickin- 
son, petitioner,  is  defendant.  Tbe  female 
appellee,  Mrs.  Clement,  is  the  sister  of  the 
appellant,  Randolph  Dickinson,  who  be- 
came indebted  to  her  some  time  before  the 
late  civil  war  for  upwards  of  f8,000,  for 
money  lent  as  alleged.  Tbe  debt  fell  due 
on  January  1, 1862.  She  indulged  him  for 
some  18  years,  be  paying  in  the  mean  time 
a  part  of  tbe  debt.  In  a  suit  at  law 
against  bim  for  the  unpaid  balance  of  tbe 
said  debt,  she  recovered  a  judgment  on 
the  13tb  day  of  April,  1876.  Fallbtg  to  get 
satisfaction  of  this  Judgment  by  execution 
out  of  appellant's  personal  estate,  she  and 
her  husband.  In  1878,  filed  tbeir  bill  In  equi- 
ty to  enforce  the  lien  of  their  judgment 
against  appellant's  real  estate.  The  suit 
was  in  the  form  of  a  general  creditors' bill, 
though  the  liens  other  than  the  JndgmMit 
of  Clement  and  wife  were  insignificant. 
The  appellant,  Dickinson,  was  the  owner 
of  valuable  lands  in  Franklin  county, 
bound  by  these  Hens.  He  had  sold  several 
parcels  of  his  land  to  different  persons, 
three  parcels  prior  to  the  Judgment  of 
Clement  and  wife  and  two  parcels  subse- 
quent thereto.  The  sales  were  on  credit, 
and  the  purchase  money  aggregated  about 
f  2,340,  the  title  being  retained  until  the 
purchase  money  should  be  paid.  The 
lands  retained  by  appellant  were  more 
than  sufficient  in  value  to  satisfy  the  liens 
sought  to  be  enforced  against  them.  Ac- 
counts of  the  lands  thus  retained  by  ap- 
pellant, and  of  the  liens  thereon,  aud  their 
respective  priorities,  were  ordered  and 
taken,  and  the  report  thereof  made  on 
the  25th  of  April,  1879,  was  confirmed  by 
the  court,  whereupon  a  decree  was  made 
directing  a  sale  of  the  lands  to  satisfy  the 
liens.  The  sale  was  made  by  the  commis- 
sioner appointed  for  tbe  purpose,  on  the 
IStb  day  of  January,  1882,  on  the  terms 
prescribed  by  the  decree,  on  a  credit  of  one, 
two,  and  three  years,  for  equal  interest 
bearing  installments  of  the  purchase  mon- 
ey, except  as  to  a  small  amount  in  cash, 
the  purchasers  giving  bonds  with  surety 
and  title  retained  by  the  court.  The  land 
was  sold  in  parcels.  The  appellee  Mrs. 
Clements  bought  (me  parcel,  and  jointly 
with  Martha  C.  Dickinson  another,  and  a 
third  parcel  was  bought  by  Creed  H. 
Adams,  the  prices  of  the  three  parcels  sold 
aggregating  $1,618.50.  The  whole  of  the 
residue  of  the  land,  which  was  the  bulk 
of  It,  was  bought  by  the  owner,  Randolph 
Dickinson,  appellant,  at  $5,083.50;  These 
sales  were  reported,  and,  there  being  no 
exception  or  objection  to  the  sales,  they 
were  confirmed  by  the  court.  When  Dick- 
inson's first  purchase  money  bad  become 
due,  he  defaulted,  and  a  rule  for  resale 
was  made  against  him.  He  answered  the 
rule,  setting  up  as  a  defense  that  Clement 
and  wife  had  sued  out  on  tbeir  Judgment 
process  of  garniahment  against  his  debt- 
ors, who  had  purchased  lands  from  him, 
of  whom  they,  he  alleged,  had  made  col- 
lections to  which  be  was  entitled  as  cred- 
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Its  on  what  he  owed  tbeni  by  Jadgment, 
and  he  asked  for  an  account  o{  these  al- 
leged collections.  The  court,  deeming  the 
answer  to  the  rule  as  Insufficient,  on  the 
81st  of  October,  1883.  ordered  the  resale. 
Upon  the  petition  of  DickinBon  asking  the 
court  to  review  this  decree  or  order  for  a 
resale,  to  set  It  aside,  and  order  the  ac- 
counts' asked  for,  and  meantime  to  en- 
Join  the  execution  of  the  decree,  an  Injunc- 
tion was  awarded ;  and  on  the  coming  In 
of  the  answer  of  Clement  and  wife  to  the 
petition  admitting  the  suing  out  of  the 
procens  of  garnishment,  but  denying  that 
anything  had  been  realized  thereby,  and 
averring  that  the  garnishment  proceed- 
ings had  been  dismissed,  the  court,  by 
Its  decree  of  20th  of  May,  1884,  dissulved 
the  injunction,  and  denied  the  rehear- 
ing. Thereupon  Dickinson  appealed  to 
this  court,  which  reversed  the  decree  of  the 
«lrcuit  court,  and  remanded  the  cause  for 
lurtber  proceedings.^  Pursuant  to  the 
'decree  of  this  court,  the  circuit  court  or- 
dered the  accounts  and  Inquiries  directed 
by  this  court,  and  Master  Commissioner 
JackRon  made  his  report,  which,  upon  ex- 
ceptions by  Dickinson,  was  recommitted. 
He  made  a  second  report,  which  was  ex- 
cepted to  by  Dickinson,  and  the  cause  was 
recommitted  to  another  master  commis- 
sioner. Carper,  who  made  his  report;  and 
to  this  also  Dickinson  excepted.  The 
court,  liy  Its  decree  of  May  19, 1888, adopt- 
ed Statement  No.  1  of  Carper's  report, 
which  showed  the  amount  of  the  purchase 
money  owing  to  the  court  by  Dickinson, 
and  approved  and  adopted  a  statement 
which  it  ordered  to  be  made  out  at  the 
bar.  Statement  d.  C,  showing  the  balance 
due  Clement  and  wife  on  their  Judgment; 
and  ordered  that  the  Ihnds  purchased  by 
Dickinson  at  the  former  sale  be  resold  un- 
less, within  the  time  prescribed,  Dickinson, 
the  defaulting  purchaser  from  th^e  court, 
should  pay  to  the  receiver  the  purchase 
money  shown  by  Statement  No.  1  of  com- 
missioner's report  to  be  due  to  the  court; 
the  decree  reciting  that  this  amount  of 
purchase  money  dae  by  Dickinson  ''was 
not  more  than  sufficient  to  pay  off  the 
Hens  proved  against  him  in  this  cause 
now  remaining  unpaid,  and  the  unpaid 
costs  of  this  suit."  It  is  from  this  decree 
that  this  appeal  is  taken. 

There  is  no  error  In  the  decree  com- 
plained of  which  will  Justify  or  move  this 
court  to  reverse  It.  The  appellant,  Dickin- 
son, is  a  defaulting  purchaser  at  a  Judicial 
sale,  regularly  made,  duly  reported  to  and 
confirmed  by  the  court,  without  exception, 
of  his  own  land  to  satisfy  admittedly 
Just,  and  solemnly  Adjudicated,  debts  due 
by  him,  oneof  them  a  large  sum  which  he 
has  owed  to  the  female  appellee,  his  sister, 
for  over  28  years.  The  original  amount 
of  the  Judgment  due  to  his  sister,  Mrs. 
Clement,  is  not  disputed,  and  the  State- 
ment G.  C,  made  and  adopted  by  the 
court,  showing  the  balance  due  Clement 
and  wife  on  their  Jndgihent.  is  admitted 
to.be  correct,  except  that  appellantciaims 
that  he  is  entitled  to  other  credits  for  col- 
lections alleged  to  have  been  made  by  the 
garnishment  proceedings  which  were  not 

'NotT^orted. 


allowed  In  that  statement,  and  which  be 
could  and  would  have  established  if  the 
proper  accounts  had  been  ordered,  and 
the  opportunity  allowed  him.  It  was  in 
part  upon  this  allegation,  assigned  as  er- 
ror, that  the  decree  of  28th  of  May,  1884, 
was  reversed  by  this  court,  upon  former 
appeal,  and  the  case  remanded  to  the  cir- 
cuit court  to  Inquii-e  into  the  matter  of 
these  garnishment  proceedings,  and  their 
fruition.  The  circuit  court  did  order  the 
Inquiry,  and  Commissioner  Jackson  made 
the  inquiry,  and  reported  that  nothing 
was  realized  or  collected  on  them.  That 
report  was  recommitted  to  Commissioner 
Jackson  expressly  in  the  language  of  the 
order,— "in  order  to  allow  Dickinson  time 
to  take  proof," — and  the  commissioner 
was  "ordered  on  reopening  of  said  account 
to  give  said  Dickinson  notice  thereof." 
Commissioner  Jackson,  after  giving  Dick- 
inson the  notice  required,  renewed  the  in- 
quiry directed  by  the  court,  and  he  report- 
ed that  he  was  "unable  to  report  any  oth- 
er facts  not  stated  in  his  prior  report,  and 
which  he  sees  no  cause  to  amend. "  Then 
even  this  second  report  of  Commissioner 
Jackson  was  recommitted  toCommission- 
er  Carper,  and  he  made  the  report,  which 
was  approved  and  adopted  by  the  court, 
as  the  basis  of  its  decree.  Thus  Dickinson 
had  three  regular,  formal  occasions  made 
for  him  to  ofler  proof  of  the  collections 
which  he  alleged  to  have  been  made  by 
Clement  and  wife  on  their  garnishment 
proceedings,  and  yet  In  neither  lustance 
did  he  offer  any  proof  whatever  to  sup- 
port his  allegations  as  to  the  pretended 
collections  by  Clement  and  wife;  allega- 
tions which  had  been  denied  by  them  In 
their  sworn  answer,  wherein  they  say 
"  they  deny  they  ever  realised  one  cent  on 
account  of  suggestions  caused  to  be  issued 
by  them,  but  said  suggestions  were  all  dis- 
missed, because  these  respondents  could 
not  compel  complainant  Dickinson  to  con- 
vey the  legal  title  to  said  parties,  and  they 
would  not  pay  without. "  The  burden  of 
proof  was  on  Dickinson,  and  be  made 
none,  nor  even  offered  any.  On  the  con- 
trary, his  only  evidence  on  this  point 
proves  that  no  collections  whatever  were 
made  by  Clement  and  wife  by  virtue  of  the 
gamishmeut  proceedings,  and  Dickinson 
says  in  his  answer.  In  reference  to  these  al- 
leged collections  by  Clement  and  wife,  that 
"these  debts  for  lands  sold  '  by  him  "have 
never  been  collected."  But  he  contends 
that  the  collection  of  the  purchase-money 
debts  due  to  him  by  his  vendees  for  par- 
cels of  his  land  sold  to  them  was  by  the 
ineSectual  garnishment  proceedings  taken 
away  from  him,  and  that  Clement  and 
wife  are  bound  In  equity  to  take  these 
land  bonds  of  his  at  their  face  value,  and 
to  credit  the  amount  of  them  upon  their 
Judgment  against  him.  In  exoneration, 
pro  tanto,  of  his  lands  which  were  sold 
by  the  court  to  pay  the  Judgment,  and 
which  he  (Dickinson)  bought  at  the  said 
sale,  and  for  which  he  is  in  default  of  pay- 
ment. There  is  nothing  in  the  record  to 
show  that  the  lien  creditors  ever  agreed 
to  accept  these  bonds,  and  forbid  the  pros- 
ecution of  their  right  and  remedies  against 
the  lands  bought  by  Dickinson  and  re- 
tained by  him  until  the  land  bonds  were 
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collected :  and  the  record  shows  that  the 
proceeding  by  rules  agalnBt  hts  vendees 
fur  the  purchase  money  for  the  parcels  of 
the  lands  sold  by  him  was  on  his  motion, 
at  his  suggestion,  and  to  aid  him  to  make 
the  bonds  available  lor  his  relief.  But  he 
was  and  is  the  principal  debtor,  and  the 
great  bulk  of  the  lands  which  were  bought 
by  blm  at  its  Judicial  sale  to  satisfy  the 
lien  creditors  is  the  primary  fund  in  the 
hands  of  the  court,  liable  for  the  payment 
of  the  Hens  adjudicated,  and  for  which 
land  was  sold  and  bought  by  him.  under 
the  decree  of  the  court.  Indeed,  the  lien 
creditors  have  noright  to  go  against  these 
parcels  of  the  lands  detached  and  sold  by 
him  until  they  shall  have  exhausted  the 
land  retained  by  him.  CodeVn.  1887.  S 
3575.  Appellant,  Dickinson,  is  a  default- 
ing purchaser  of  land  sold  by  the  court, 
and  the  decree  appealed  from  Is  merely  to 
resell  the  same  lands,  or  so  much  of  them 
as  he  retains  to  satisfy  the  adjudged  liens 
fur  which  the  lands  were  sold,  the  main 
and  principal  of  which  liens  is  the  unsatis- 
fied Judgment  debt  of  his  sister,  Mrs.  Clem- 
ent, which  he  has  owed  to  her,  and  the 
payment  of  which  be  has  successfully 
dnded  up  to  this  time,  for  over  28  years, 

It  is  assigned  as  error  that  "the  terms 
upon  which  appellant's  lauds  are  decreed 
to  be  sold  are  harsh  and  oppressive,  even 
If  it  were  proper  to  sell  them  at  all  at  this 
time;  that  there  are  very  few  men  in  tbla 
section  able  to  bid  for  these  lands  upon 
sucb  terms. "  This  is  a  resale  of  lands  be- 
lonKlngr  to  the  court,  for  the  lien  creditors, 
for  tlie  default  of  Dickinson,  the  purchaser, 
to  comply  with  the  terms  of  the  first  sale; 
and,  though  the  court  might  well  have  or> 
dered  the  lands  to  be  resold  for  this  default 
for  cash,  so  far  as  Dickinson  is  concerned, 
yet  the  terras  prescribed  by  the  decree  are 
one-fourth  of  the  purchase  money  In  cash, 
and  for  the  residue  a  credit  of  eqnul  In- 
Btalltnents  of  six,  twelve,  and  eighteen 
months,  with  interest  from  day  of  sale. 
The  statute  provides  that  "a  court  in  a 
suit  pending  therein  may  make  a  decree  or 
order  for  the  sale  of  property  in  any  part 
of  the  state,  and  may  direct  the  sale  to  be 
for  casbi  or  on  such  credit  and  terms  as  it 
may  deem  best. "  Id.  §  8897.  Can  it  be  con- 
tended that  the  terms  of  this  resale  of  land 
sold  under  a  former  decree  nf  the  court  to 
satisfy  adjudged  and  admitted  liens,  and 
bought  by  tbe  owner  of  the  land,  should 
be  on  the  same  terms  of  credit  allowed  by 
the  first  decree  of  one,  two,  and  three 
years,  for  equal  installments  of  the  pur- 
chase money?  If  so,  then,  on  successive 
resales  for  default  of  the  purchaser  who 
was  allowed  to  buy  bis  own  land,  how 
Ions  would  it  take  to  end  the  suit,  and 
when  and  what  would  tbe  lien  ■  creditors 
get  in  the  end  ? 

There  is  no  error  or  injustice  in  tbe  prin- 
ciples of  tbe  cause  as  settled  in  the  decree 
of  tbe  IBth  of  May,  1888.  but  there  Is  an  er- 
roV  inadvertently  made  in  tbe  figures  of 
tbe  amount  which  Dickinson  is  required 
to  pay  to  the  receiver,  in  default  of  which 
his  land  is  ordered  to  be  resold,  which 
amount  exceeds  the  amount  of  the  unpaid 
Hens,  as  shown  by  tbe  record,  in  tbe  sum 
of  $341.73.  After  the  decree  was  entered, 
tbe  lien  creditors  discovered  the  mistake, 


and,  in  vacation,  corrected  it,  as  they  had 
tlie  right  to  do,  under  the  statute,  (Id. 
S  3451,)  by  a  writing  dated  the  10th  of  An- 
g:nst,  1888, signed  by  them,  attested  by  the 
clerk  of  the  court,  and  filed  among  the 
papers  of  the  cause,  releasing  tbe  said  de- 
cree to  the  amount  of  the  said  excess  over 
the  amount  of  tbe  unpaid  liens,  to- wit,  the 
said  sum  of  $541.73.  And  thus,  the  error 
in  the  amount  decreed  to  be  paid  being 
corrected  and  cured,  as  the  statute  pro- 
vides, there  is  no  error  in  the  record,  and 
it  leaves  tbe  dpcree  to  be  enforced  for  tbe 
sum  of  $6,008.82,  as  of  tbe  I9th  of  May, 
1888,  and  the  costs  to  be  credited  by  the 
costs  of  tbe  transcript  of  the  record  in  the 
first  appeal,  which  was  included  in  the 
costs  recovered  by  appellant  upon  that 
appeal,  but  which  the  clerk  of  tbe  circuit 
court  failed  to  certify.  As  thus  amended, 
we  are  of  opinion  to  aflirm  the  decree  ap- 
pealed from.    AfiSrmed. 

(87  V».   71) 

LircHFORD  et  al.  ▼.  Dat. 

(Supreme  Court  of  Appeals  of  VVratnta.   Nov. 
18,  1890.) 

RBOOBD  ok  APraAI^^UBISDIOnONAI,  Akouht.    ' 

1.  Code  Vs.  S  8459,  provides  that,  if  appellee 
desire  any  part  of  the  record  to  be  copied,  and 
appellant  obJeoL  the  qnestion  may  be  referred  to 
the  Judge,. and  the  olerk  shall  make  out  the  traa- 
script  according  to  the  Indge's  instraction.  The 
question  being  referred  to  the  Judge  in  a  large 
number  of  cases,  he  instructed  the  clerk  to  maxe 
out  a  complete  record  to  serve  as  the  record  in 
all  the  oases  which  were  identical,  but  that  each 
case  ought  to  show  the  names  of  parties  litigant, 
amounts  and  dates,  and  that  reference  for  the  rec- 
ord for  that  case  should  be  made  to  tbe  complete 
record.  Held,  that  the  clerk  having  mentioned 
only  the  names  of  the  other  oases,  and  there  be- 
ing no  evidence  In  the  transcript  of  the  dates  or 
amounts  thereof,  tbe  appeals  in  such  oases  ooold 
not  be  considered. 

2.  The  amount  Involved  in  a  case  being  less 
than  1500.  the  Jurisdictional  amount  of  this  court 
as  fixed  by  Const.  Va.  art.  6,  i  8,  and  there  be- 
ing nothlug  to  bring  the  case  within  the  excep- 
tions provided  In  said  section,  an  appeal  therein 
must  be  dismissed. 

W.  W.  Larkin,  for  appellants.    JJ.  Tajr- 
lor  Scott,  Atty.  (Jen.,  tor  appellee. 

Lact,  J.  This  is  an  appeal  from  a  de 
cree  of  the  corporation  court  of  the  city  of 
Lynchburg,  rendered  on  the  27tb  day  of 
September,  1889.  In  making  up  the  record 
in  this  case  tor  an  appeal,  the  counsel  rep- 
resenting the  parties  intending  to  appeal 
gave  notice  to  the  counsel  of  the  opposite 
party  of  such  intention,  as  required  by 
section  3467  of  the  Code  of  Vii-glnia..  The 
counsel,  however,  were  not  able  to  make 
up  the  record  by  agreeing  on  the  copies  as 
provided  for  by  section  3458,  and,  under 
section  3469,  the  question  was  submitted 
to  the  Judge.  Section  3469  is  as  follows: 
"if  the  appellee  or  defendant  in  error  or 
his  counsel  desire  any  part  of  the  record 
to  be  copied,  and  tbe  appellant  or  his 
counsel  object  to  the  same,  tbe  question 
may  be  referred  to  the  Judge  of  the  court 
in  which  tbe  case  was  decided,  who  shall 
decide  the  same,  and  the  clerk  in  making 
out  the  transcript  shall  conform  to  his  In- 
structions. "  The  Judge  of  tbe  corporation 
court  ot  Lynchburg*  to  whom  the  ques- 
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tlon  wae  referred  under  the  foregoing  sec* 
tlon  of  the  Code,  directed  the  clerk  as  fol- 
lowB :  "  In  respect  to  copying  the  records 
for  appeal  In  the  coses  mentioned  within, 
(Day,  Sergeant,  ▼.Lltchford,  and  flity-one 
cases,)  make  one  complete  record  in  one 
'case,  which  record  la  to  serve  as  the  record 
for  all  the  cases,  which  are  identical,  omit- 
ting only  what  counsel  may  mutually 
agree  to  omit.  It  is  useless  to  copy  a 
paper  in  one  case,  or  many  cases,  when 
the  same  or  a  like  paper  (with  exception 
of  names,  dates,  and  amounts)  is  already 
copied  In  another  record,  which  may  be 
r^erred  to ;  but  each  case  ought  to  show 
the  names  of  parties  litigant,  amounts, 
etc.,  referring  for  the  record  In  that  case 
to  the  record  in  the  case  which  Is  com- 
pletely made  up."  The  record  in  theLltch- 
ford  Case  is  completely  made  up,  but  the 
others  are  not  copied,  their  names  only  be- 
ing mentioned.  There  is  no  evidence  in  the 
transcript  of  thedates  norof  the  amounts, 
although  thejudge  of  the  court  authorized 
by  law  to  do  so  has  directed  that  enough 
shall  be  copied  of  each  case  to  show  "the 
names  of  the  parties  litigant,  the  amounts 
and  dates. "  This  is  not  uucb  a  record  In 
these  cases  as  will  enable  this  court  to 
consider  them.  This  court  cannoc  reverse 
or  affirm  a  case  on  appeal,  simply  upon 
inspection  of  its  name.  And  the  motion 
is  made  here  to  dismiss  them  for  want  of 
Jqrisdiction,  the  amount  involved  being 
less  in  each  case  than  the  Jurisdictional 
amount  of  $600. 

While  we  cannot  determine  this  question 
by  an  Inspection  of  the  several  cases  which 
appear  here  only  by  their  names,  we  find 
that  in  the  Ldtchford  Case,  which  is  pre- 
sented to  this  court  as  the  typical  case  by 
^e  appellants'  counsel,  (the  same  counsel 
representing  all  the  cases,)  and  by  whose 
request  and  insistence  the  transcript  of 
the  record  was  so  made  up,  that  the  con- 
troversy is  over  the  sum  of  $26.63,  and 
$2.96,  an  amount  so  small  that  its  selec- 
tion as  the  type  of  all  Indicates  that  all 
are  of  the  same  or  a  similar  amount.  The 
case  of  LJtcbford  v.  Day,  being  below  the 
]arisdictionaI  amount  of  $600  prescribed 
tor  this  court  by  the  constitution  of  the 
state,  must  be  dismissed  for  that  cause, 
and  the  other  appeals  must  be  dismissed 
as  Improvidently  awarded.  If  they  are 
like  the  type,  they  must  be  dismissed  for 
the  same  reason  for  which  that  is,  and  if 
aniike  that  they  are  not  propei-ly  before 
this  court,  and  must  be  dismissed.  None 
of  them  involve  a  matter  in  controversy 
exclusive  of  costs  equal  in  value  or  amount 
to  $500.  The  constitutionality  of  no  law 
is  Involved,  and  they  do  not  come  within 
any  of  the  exceptions  provided  for  by  the 
second  section  of  article  6  of  the  constitu- 
tion of  the  state,  (Mcintosh  v.  Braden,  80 
Va.  217;  Hawkins  v.  Gresham,  86  Va.  34,  6 
S.  E.  Rep.  472,)  and  must  be  dismissed  for 
the  stated  reasons.    Appeals  dismissed. 

(«7  Va.  94) 

Wilson  ▼.  Common wb a  ltb. 

(SMprsnw  Court  qf  AppeaU  of  VtrginkL   Nov. 
^^  18,T890.) 

iKTOsif  A.TION  — BuPFioixiror . 
An  information  against  a  peddler  for  sell- 
ing withoat  a  license  which  ia  not  filed  upon  a 


presentment  or  Indictment  by  a  grand  jury,  or 
upon  the  sworn  complaint  of  a  competent  witness, 
as  required  by  Coda  Va.  18S7»  f  mo,  is  inaslB- 
dent. 

Error  to  corporation  coort  of  Alexandria 
City;  J.  K.  M.  Nobton,  Jadge. 

Stun.  Oi  Bnnt,  for  plaintiff  In  error.  R, 
Taylor  Seott,  At^.  Gen.,  tor  the  Common- 
wealth. 

HiNTON,  J.  Tbtais  a  proceeding' by  In- 
formation against  one  O.  S.  Wilson  for 
peddling  for  sale  and  selling  and  bartering 
goods,  wares,  and  merobandise  withoat 
having  the  license  required  by  law.  It  no- 
where appears,  however,  that  the  Informa- 
tion in  this  case  was  filed  either  upon  a 
presentment  orindlctmentbyagrand  Jury, 
or  upon  a  com  plaint  in  writing,  verified  by 
the  oath  of  a  competent    witness,  as  re- 

gulred  by  the  statute,  (see  section  8900. 
ode  1887,)  i^dlt  cannot  therefore  be  main- 
tained. At  common  law.  Indeed,  a  crim- 
inal information  might  liave  been  "filed 
by  the  attorney  general  ex  otBcio  upon  bis 
own. discretion  without  any  leave  of  the 
court,"  or  "by  the  king's  coroner  and  at- 
torney in  the  court  of  king's  bench,  osually 
called  the '  Master  of  the  Crown  Office,'  wbo 
Is  tor  this  purpose  the  standing  officer  of 
the  public. "  Neither  of  these  methods  of 
procedure  now  obtain  in  this  state,  If,  In- 
deed, the.7  ever  did,  which  seems  at  least 
doubtful.  1  Bish.  Crim.  Proc.  (8d  Ed.)  ($ 
142-145;  Com.  v.  Ayres,  6  Qrat.  668;  Chris- 
tian's Case,  7  Orat.  687.  For  a  long  aoAaa  of 
years,  by*  a  practice  unknown  to  the  com- 
mon law  in  England,  presentments  have 
been  allowed  to  stand  in  this  state,  as  the 
foundation  for  an  Information  In  cases  of 
misdemeanor,  or  the  commonwealth's  at- 
torney has  been  allowed,  by  express  Stat- 
ute, to  file  an  information  upon  a  com- 
plaint in  writing,  verified  by  the  oath  of  a 
competent  witness.  Code  1878,  c.  201.  S  8: 
Code  1887,  S  8990 ;  Christian's  Case,  supra. 
In  the  present  case,  there  being  neither  a 
presentment  (for  the  only  presentment 
mentioned  In  the  record  is  one  against 
"one  Osbom,  ug't  Kendall  Mfg.  Co.,  tor 
peddling  soaplne  without  a  license")  nor 
a  complaint  in  writing  which  may  stand 
as  a  foundation  for  the  information,  it  tnl- 
lowB,  as  a  matter  of  course,  that  the  Judg- 
ment must  be  reversed,  the  information 
must  be  quashed,  and  the  prosecution 
must  be  dismissed. 

~~~^  OB  Vk  TO 

Lawbon  et  al.  t.  BRANSFORD,(thir^-seTen 
cases.) 

{Supreme  Court  of  Appeal*  cf  Virgtnia,    Kov. 
18,  1890.) 

APPSAI/ — JUBISniCTtONAI.  Amoditt. 

The  amonnt  involved  in  each  of  sevecal 
oases  against  the  same  defendant  being  less  than 
(500,  tlie  Ivirisdlctional  amount  of  tnis  court  as 
fixed  by  ue  constitution  of  Virginia,  the  appeals 
tbeiein  must  be  dismissed. 

W.  W.  Larkin.  for  appellants.  R.  Tajr- 
lor  Scott,  Atty.  Gen.,  for  appellee. 

Lact,  J.  These  are  appeals  from  a  de- 
cree of  the  corporation  court  of  Lynch- 
burg, rendered  on  the  27tb  day  of  Septem- 
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ber,  1889.  In  each  case  the  record  shows 
the  amount  In  controveray  Is  less  than  the 
Jaiisdictional  Bum  of  f500  prescribed  for 
this  conrt  by  the  constitution  of  the  state, 
and  the  attorney  general  moves  to  dismiss 
the  cases  for  that  cause.  The  amount  in 
each  case  is  less  than  sufficient  to  Kive  this 
conrt  Jurisdiction,  and  the  appeals  cannot 
be  united  forthatpnrpose.accordingto  an 
nnbroken  line  of  decisions  in  this  court. 
Dmbarsrer  v.  Watts,  25  Grat.  167;  Fink  v. 
Denny,  75  Va.  663;  McCarty  v.  Hamaker, 
6  S.  K.  Rep.  538.  And,  the  amounts  being 
seyeraily  less  than  the  said  Jurisdictional 
sum,  the  said  appeals  must  be  dismissed. 
Hawkins  t.  Gresham,  86  Va.  34.  6  S.  £. 
Bep.  472;  Mclutosh  v.  Braden,  80  Va.  217. 
Appeals  dismissed. 


(87  V«.  77) 

Oksookt  et  ol.  ▼.  BRANsroBs,  (numerons  cases.) 
^8upreme  Court  tf  Appeals  qf  Firgrtnla.    Kor. 

W.  W.  Larkin,  for  appellaats.  B.  Taylor  Scott, 
Atty.  Oea.,  for  appellee. 

Laot,  J.  These  are  appeals  from  a  decree  of 
the  ooriwratiOn  conrt  of  the  city  of  Lynchbuv, 
tendered  on  the  19th  day  of  June,  1889.  In  each 
of  these  oases,  the  record  shows  that  the  amount 
la  controversy  is  less  in  value  or  amount  then 
1600,  and  the  attorney  general  moves  to  dismiss 
for  want  of  iurisdlction.  which  will  be  done,  for 
the  reasons  in  writing;  filed  with  the  record  in  the 
snit  of  Lawson  v.  Bransford,  (ante,  106,)  decided 
lliia  day.    Appeals  dismissed. 

an  N.  c.  4M» 

Fbrrbll  et  al.  v.  Thompson. 

iSupreme  Court  oj  North  Carolina.   Nov.  ID, 
1890.3 

HoBat,in>  AXD  Wm— Wajvck  or  Mabttai.  Riobts 
n  Phuokaltt— Waivxb  or  Exosftioms  —  Ra- 
viaw. 

1.  Under  the  laws  of.  North  Carolina  existing 
in  180S,  a  wife's  interest  in  slaves  coming  to  her 
as  a  distributee  of  her  tether's  estate  vested  ab- 
solutely in  lier  husband,  jure  martU;  and,  al- 
though he  afterwards  abandoned  her,  she  cannot 
have  judgment  against  a  court  oommissioner  for 
the  proceeds  of  a  sale  of  such  slaves  made  «m- 
der  proceedinga  for  partition,  when  the  husband 
is  sail  living,  and  is  a  party  to  the  action. 

3.  The  fact  that  the  husband  refused  to  al- 
low the  proceeds  of  such  sale  to  be  set  off  against 
a  debt  due  from  himself  to  the  commissioners, 
saying  that  he  wanted  his  wife  to  receive  the 
money,  did  not  constitute  a  waiver  of  his  marital 
right,  so  as  to  give  the  wife  a  right  of  action 
against  the  commissioner,  especially  when  the 
husband  testified  that  he  had  "never  assigned  or 
released  to  any  one  any  part  of  said  proceeds  of 
sale." 

3.  Tlie  fact  that  a  notice  of  appeal  served 
after  the  expiration  of  the  term  at  which  judg- 
ment was  rendered,  stated  only  that  the  appeal 
was  "on  account  of  the  erroneous  rulings  of  the 
Judge  on  motion  for  a  new  trial, "  did  not  consti- 
tute a  waiver  of  an  exception  to  the  Judgment, 
since  a  notice  of  appeal,  though  included  in  the 
record,l8  properly  no  part  of  it 

4.  When  the  record  shows  no  exceptions  to 
the  evidence,  or  instructions,  or  rtfnsal  to  give 
instructions,  the  reviewing  oonrtwill  not  eon- 
aider  any  questions  arising  thereon. 

5.  Questions  as  to  the  weight  of  evidence, 
and  the  effect  of  newly-discovered  evidence,  are 
addressed  solely  to  the  discretion  of  the  trial 
court  on  motion  tot  a  new  trial,  and  its  action 
thereon  In  refusing  a  new  trial  is  not  reviewable. 

This  was  a  civil  action  before  MaoBae, 
Jndse.to  recover  a  share  in  the  proceeds  of 


sale  of  slaves  belonging  to  the  dlstribotee* 
of  John  Mathews,  deceased,  the  father  of 
the  fftne  plaintiff,  made  by  the  defendant, 
a^  commissioner  appointed  by  the  court 
to  sell  the  same  for  partition.  It  Is  alleged 
in  the  complaint,  and  admitted  in  the  an- 
swer,  that,  at  the  NovemlMr.term,  1862,  of 
the  late  court  of  pleas  and  quarter  ses- 
sions of  Nash  county,  an  order  was  duly 
made  appointing  the  defendant  rommis- 
sloner  to  sell  the  slaves  named  in  the  com- 
plaint, for  division  among  the  children  of 
John  Mathews,  deceased,  the  owner  of 
said  slaves;  that,  in  pursuance  of  said  or- 
der, the  said  commissioner  sold  said  slaves 
on  the  24th  of  January,  1863,  for  the  prices 
respectively  named  In  the  complaint,  and 
made  his  report  of  the  sale  at  the  Febru- 
ary term,  1868,  of  said  court,  at  which 
term  said  sale  was  duly  confirmed ;  and 
that  there  were  nine  children  of  Jolin 
Mathews,  of  whom  the  Ame  plalbtlB, 
Lydia  Ferrell,  wtis  one.  It  Is  further  al- 
leged in  the  complaint,  but  denied  in  the 
cwswer,  that,  applying  the  scale  of  depre- 
ciation of  Confederate  money,  the  Ihtae 
plaintiff,  Lydia  Ferrell,  Is  entitled  to 
$219.86,  in  good  money,  with  Interest  from 
January  24, 1868,  and  that  the  defendant 
has  refused  and  failed  to  pay  the  same,  or 
any  part  of  the  money  due  as  aforesaid, 
and  the  plaintiffs  pray  Judgment  tber^or. 
The  defendant  denies  that  the  Ame  plain- 
tiff is  entitled  to  the  money  named,  and 
says  "that  the  share  of  the  feme  plaintiff 
in  the  diaves  which  came  to  her  by  her  fa- 
ther's death,  and  mentioned  in  the  com- 
glaint,  vested,  by  virtue  of  her  marriage. 
1  her  husband,  P.  Ii.  Ferrell;  and,  upon 
settlement,  defendant  paid  to  him,  the 
said  Ferrell,  the  full  amount  due  from  sale 
of  said  slaves. "  The  defendant  further  re- 
lies upon  the  lO-years  statute  of  limita- 
tions and  of  presumptions.  Th^follbw- 
ing  issues  were  agreed  upon,  and  sub- 
mitted: "(1)  Is  the  plaintiffs'  claim 
barred  by  the  statute  of  limitations?  (2) 
Have  the  matters  in  controversy  been  for- 
merly adjudicated?  (3)  Is  the  defendant 
Indebted  to  the  plaintiffs,  or  either  of 
them,  as  alleged  in  the  complaint?  "  If  so. 
In  what  sum  ?  The  male  and  feme  plain- 
tiffs Intermarried  in  the  year  1856.  This 
action  was  commenced  on  the  14th  day  of 
July,  1888.  There  was  evidence,  which  is 
sent  up  with  the  record,  tending  to  show 
that  in  1876,  Lydia  Ferrell  brought  an  ac- 
tion against  the  defendant  upon  the  same 
cause  of  action  as  the  present,  and  it  is  In- 
sisted by  the  defendant  that  the  matter  in ' 
controversy  in  this  action  was  adjudi- 
cated adversely  to  the  plaintiff,  but  no  ex- 
ceptions are  presented  by  the  record  either 
to  evidence  or  to  any  ruling  or  charge  of 
his  honor  in  relation  thereto,  and  no  ques- 
tion in  regard  thereto  is  presented  for  our 
review.  It  was  in  evidence,  and  not  con- 
troverted, that  the  slaves  were  sold  by  the 
defendant  as  commissioner  in  1808,  and 
that  he  paid  respectively  the  distributive 
shares  of  the  proceeds  of  the  sale  of  the 
slaves  to  tM  the  distributees  except  the 
plaintiffs.  W.  C.  Ferrell,  a  witness  for  the 
plaintiffs,  a  brother  of  the  male  plaintiff, 
testified.  In  substance,  that  defendant  told 
bim  in  1866  that  he  bad  proposed  to  pay 
the  money  to  P.  L.  Ferrell  (the  male  plain- 
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titf)  at  the  conclnsion  of  the  Bale;  that 
Ferrell  had  bought  some  negroes  at  the 
bale, and  "defendant  proposed  to  discount 
and  allow  him  in  settlement  the  amount 
due  plaintiff  Lydia,  but  that  he  refused  to 
do  it,  and  paid  the  money  for  the  slaves  he 
had  bought.  Defendant  said  he  had  not 
settled  for  Lydia's  share."  There  was 
other  evidence  of  this  witness  In  regard  to 
a  trust-deed  made  by  the  male  plaintiff  to 
the  defendant,  to  secure  an  indebtedness 
to  him,  tending  to  show  that  there  was 
a  settlement  between  the  male  plaintiff 
and  the  defendant  about  August,  1864, 
In  which  there  was  a  balance  due  the 
male  plaintiff  of  about  $100.  On  cross- 
examioation,  the  witness  said  he  did  not 
know  what  transactions  had  been  be- 
tween the  male  plaintiff  and  defendant 
since  1864.  Witness  had  heard  of  a  suit 
brought  by  the  plaintiff  Lydia  against  tbe 
defendant,  be  supposed,  about  this  same 
matter.  Upon  redirect  examination,  he 
said  that  In  1878  the  defendant  told  him 
that  he  was  not  going  to  pay  the  money 
nnlessthe  law  compelled  hlra ;  that  he  held 
a  note  of  P.  L.  Ferrell,  which  he  claimed 
88  a  set-off.  Tbe  deposition  of  tbe  male 
plaintur  was  put  in  evidence  for  the  plain- 
tiffs, and  he  deposed  that  be  moved  to 
Texas  in  1870;  that  the  feme 'plaintitf"  was 
his  wife  up  to  1868;"  that  she  left  him 
^ twice  before  that  time,  first  In  1863,  (does 
not  remember  the  second  time;)"  that  In 
1858  or  1H59  he  made  a  "trust-deed  ".  to  the 
defendant;  that  his  or  his  wife's  Interest 
was  nut  sold  under  that  deed ;  that  in  1864 
he  and  the  defendant  had  a  settlement, 
when  the  defendant  fell  in  debt  to  him 
f  180,  and  paid  him  in  money ;  that  the  de- 
fendant never  paid  him  any  part  of  tbe 
proceeds  of  sale  of  the  slaves,  and  that  he 
*  never  assigned  or  released  to  any  one 
any  part  of  said  proceeds  of  sale;"  that 
after  the  war  he  and  his  wife  were  living 
together,  and  he  proposed  "  to  collect  this 
money, "  and  she  told  him  "  to  let  it  alone, 
that  It  was  doing  well  enough,  and  he  did 
not  undertake  to  collect  it,  and  never  said 
anything  about  it  afterwards."  Upon 
cross-examination,  be  said  his  wife  left 
talm,  and  he  went  to  Texas  in  1870,  and 
married,  and  has  had  six  childrttn  by  that 
marriage.  The  defendant  testified,  in  sub- 
stance, that  the  male  plaintiff  was  owing 
blm  (defendant)  more  than  he  owed  the 
male  plaintiff,  and  he  proposed  to  settle, 
but  the  male  plaintiff  said  "he  wanted  his 
'  wife  to  have  her  share,  and  would  not  set- 
tle;" that  the  male  plaintiff  "made  de- 
mand on  defendant  more  than  one  time. 
He  would  tell  defendant  he  wanted  his 
wife  to  have  that,  [the  share  of  the  pro- 
ceeds of  sale  of  slaves,]  and  defendant 
would  tell  him  if  he  would  pay  defendant 
bis  claim,  defendant  would  settle  with  bis 
wife."  His  honor  charged  the  jury:  "As 
to  the  statute  of  limitations.  The  statute 
of  limitations  does  not  bar  Mrs.  Ferrell, 
because  she  Is,  and  has  been  all  the  time, 
a  married  woman.  Does  It  bar  Mr.  P.  L. 
Ferrell,  tbe  other  plaintiff?  The  defend- 
ant admits  the  sale  of  the  slavps,  and  the 
reception  of  tbe  parchase  money  by  him  as 
commissioner.  So  be  was  holding  the 
money  as  a  trustee,  and,  ordinarily  speak- 
bikg,  tbe  etatnte  of  Umitatlona  does  not 


ran  against  him  anUl  a  demand  and  re- 
fusal. But  If  In  this  case  yon  find  the  tact 
to  be  that,  before  P.  L.  Ferrell  l-.-ft  North 
Carolina,  in  1870,  the  defendant  declined  to 
pay  over  the  monty  to  his  wife,  or  to  him, 
claiming  that  P.  L.  Ferrell  was  Indebted 
to  him  in  a  larger  amount,  the  statute  of 
limitations  began  to  run  against  P.  L. 
Ferrell  from  the  time  of  such  refusal  by  de- 
fendant to  pay,  and  your  response  to  thto 
issue  should  be,  'yes,'  as  to  P.  L.  Ferrell. 
But  if  there  was  no  denial  of  tbe  debt,  or 
refusal  to  pay,  the  statute  of  Umitatlona 
did  not  begin  to  run  until  a  demand,  and 
there  Is  no  question  made  In  the  pleadings 
as  to  the  necessity  of  a  demand,  and  your 
response  should  be,  'No.'  Have  the  mat- 
ters in  controversy  been  formerly  adjudi- 
cated? It  is  contended  that  there  was  an 
action  in  1876  between  Lydia  Ferrell  and 
defendant  upon  the  same  cause  of  action. 
The  papera  have  been  lost,  and  we  have 
to  rely  upon  secondary  eTldence  as  to  the 
contents  of  tbe  complaint.  If  the  com- 
plaint was  for  the  same  cause  of  action, 
and  a  demurrer  was  Interposed  by  defend- 
ant, and  a  judgment  was  rendered  against 
the  plaintiff  on  the  merits,  she  Is  bound  by 
it.  She  ought  to  have  appealed,  or  to 
bare  had  leave  to  amend  her  complaint. 
And,  if  this  Is  tbe  case,  yonr  response 
should  be  as  to  Lydia  Ferrell,  'Yes.'  It  la 
not  contended  that  P.  L.  Ferrell  was  a 
party  to  that  suit,  so  as  to  him  your  re- 
sponse should  be,  'No.*  But  If  that  action 
was  against  Alfred  Thompson,  as  guard- 
Ian  of  Mrs.  Ferrell, it  was  another  matter, 
and  your  response  should  be, 'No.'"  Tbe 
defendant  asked  for  cbe  following  instruc- 
tions: "(1)  If  the  plaintiff  P.  L.  Ferrell  to 
Indebted  to  defendant,  Alfred  Thompson,  in 
tbe  amount  of  tbe  judgment  against  Sam- 
uel Marshbumeand  P.  L.  Ferrell,  then  the 
plaintiffs  are  noteutttled  to  recover  In  thia 
action.  (2)  That  tbe  Judgment  rendered 
at  fall  term,  1876.  in  the  case  of  Lydia  Fer- 
rell ▼.  Alfred  Thompson,  is  a  bar  to  recov- 
ery as  to  the  piaintiS  Lydia  in  this  action. 
(8)  That  the  allegation  repeatedly  made 
by  defendant,  Thompson,  that  he  would 
not  pay  proceeds  of  sale,  was  denial  of  tbe 
fact  that  he  held  the  fund  in  fiduciary  ca- 
pacity, and  the  statute  of  limitations  was 
set  In  motion,  which  was  prior  to  1870." 
The  jury  responded, "No,"  to  the  first  and 
seco'nd  Issues,  aod  judgment  was  rendered 
in  favor  of  the  plaintiff  Lydia  Ferrell  for 
$188.38,  with  interest  on  $73.24  from  No- 
vember 19, 1885,  and  costs  of  tbe  action, 
etc.  "Defendant  moved  for  new  trial  (1) 
because  the  verdict  was  against  the  weight 
of  testimon.y;  (2)  for  newly-discovered 
evidence.  Motion  denied.  Judgment. 
Defendant  excepted  to  the  judgment,  for 
that  it  should  have  been  rendered  in  favor 
of  P.  L.  Ferrell,  and  not  In  favor  of  hto 
wife,  as  tbe  slaves  sold  vested  absolutely 
In  tbe  husband,  P.  L.  Ferrell,  and  that  hto 
wife  had  no  legal  Interest  in  said  slaves, 
or  the  proceeds  of  sale.  Defendant  ai>- 
pealed." 

F.  A.  Woodard,  tor  appellant.  Buna  A 
Buttle,  tor  appellees. 

Davis,  .T.,  (after  ttatlag  tbe  iketa  am 
above.)  It  has  been  often  held,  and  to 
well  settled,  that  the  appellate  Jurtodtetloa 
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of  this  court  In  an  action  properly  constl- 
tnted  in  a  court  of  competent  jurisdiction, 
■o  far  as  the  plcadlogs,  verdict,  and  judg- 
ment are  concerned,  will  be  conflned  to 
■■ch  except  ions  as  are  shown  in  the  rec- 
ord to  have  been  taken  in  the  court  be- 
low. Phipps  V.  Pierce,  94  N.  C.  514,  and 
eases  there  cited.  The  evidence  and  his 
honor's  charge  are  sent  op,  but  the  record 
presentB  no  exceptions  to  either,  and  we 
need  not  consider  whether  objections,  if 
properly  taken  below,  might  besucceusful 
ly  maintained  here. 

Whether  his  honor  was  correct  In  charg- 
ing the  Jury  thatthestatute  of  iimitatlons 
did  not  bar  Mrs.  Ferrell,  because  she  Is 
and  has  all  the  time  been  a  married 
woman,  or  should  have  instructed  them 
that  the  statute  of  limitations  had  no  ap- 
plication, bat  that  it  was  govei-ned  by 
the  statute  of  presumptions,  in  which 
there  is  no  saving  of  the  rights  of  persons 
under  disabilities,  as  held  in  Headea  v. 
Womack,  88  N.  C.  468,  and  Houck  v. 
Adams.  98  N.  C.  619,  4  S.  £.  Rep.  50%  and 
cases  there  cited,  we  need  not  consider; 
nor  are  we  called  upon  to  review  his  hon- 
or's charge  as  to  whether  the  statute  of 
limitations  began  to  run  against  the  male 
plaintiff,  though  the  uncontro verted  evi- 
dence, both  for  the  plaintiff  and  defend- 
ant, upon  that  question  is  that  the  defend- 
ant refused  to  pay  prior  to  1870;  nor  does 
it  apiiear  whether  the  instructions  asked 
by  the  defendant  were  given  or  refused; 
nor  is  any  exception  presented  In  relation 
thereto.  The  only  exceptions  that  ap- 
pear to  have  been  taken  are:  "(1)  BecauHe 
the  verdict  was  against  the  weight  of  tes- 
timony. (2)  For  newiy-disiovered  evi- 
dence. (3)  To  the  judgment  in  favor  of 
the  /feme  plaintiff,  Instead  of  P.  I..  Ferrell, 
the  husband. "  It  has  been  too  often  held 
to  need  repetition  that  the  first  and  see- 
on  address  themselves  solely  to  the  dis- 
cretion of  the  judge  below,  and  are  not  re- 
vlewablb  by  us, and  the  only  question  pre- 
sented by  the  record  for  our  consideration 
Is,  -was  the  judgment  rendered,  erroneous? 
The  counsel  for  the  plaintiff  says  this  ob- 
jection cannot  avail  the  defendant,  be- 
canse,  "  after  the  judgment  had  been  ren- 
dered, and  indeed  after  the  expiration  of 
the  term,  a  notice  was  served  on  the  plain- 
tuts  of  an  appeal  by  the  defendant, '  on  ac- 
count of  the  erroneous  rulings  by  the  judge 
on  motion  for  a  new  trial.'"  He  insists 
that  this  notice,  which  appears  in  the  rec- 
ord, "shows  that,  if  any  exception  was 
taken  during  the  trial  because  the  Jndg- 
'meut  was  rendered  in  favor  of  the  /bme 
plaintiff,  such  exception  was  abandoned, 
and  that  point  Is  not  involved  in  this  ap- 
peal,"and  the  "record  "and  not  the"ca8B" 
controls.  The  answer  to  this  objection 
Is  that  the  "notice  of  appeal,"  though  tn 
the  record,  is  no  more  a  part  of  it  than 
the  "case"  on  appeal,  which,  having  been 
settled  by  his  honor  on  disagreement  of 
counsel,  is  conclusive,  unless  in  conflict 
with  the  record  proper.  In  fact,  "  the  con- 
cise statement  of  the  case  required,  and 
□ot  the  notice,  must  show  the  exceptions 
and  grounds  of  appeal. 

Upon  the  verdict,  was  the  Judgment  prop- 
erlyrendered  in  favor  of  the  feme  plaintiff? 
We  need  not  consider  whether  she  was  a 


necessary  party  to  theactlon  or  wbether,as 
the  property,  Jure  maritl,  vested  in  the  hus- 
band, he  should  ha  vtj  sued  alone,  (Spiers  v. 
Alexander,  1  Hawks,  07;  Armstrong  v.  Si- 
monton,2  Murph.351 ;]  but  we  are  of  opin- 
ion tliat  the  judgment  in  favor  of  the  feme 
glaintilf  was  erroneous.  Whatever  may 
e  the  effect  of  his  abandonment  of  her, 
or, as  he  says, of  lier  abandonment  of  him, 
the  interest  of  the  feme  plaintiff  in  the 
slaves  had  vested  absolutely  in  the  hus- 
band before  the  separation,  and  was  sub- 
ject to  his  debts  and  liabilities.  Pettijohn 
V.  Beasley,  4  Dev.  512,  and  cases  cited.  Mo 
act  of  the  wife  was  necessary  to  vest  the 
slaves  or  her  distributive  share  in  them  in 
her  husband,  nor  could  she  in  any  man- 
ner have  prevented  it.  Whether,  if  the 
husband  had  died  before  the  payment  of 
the  distributive  share,  it  would  have  gone 
to  his  personal  representativi>s  or  survive 
to  the  wife,  we  need  not  consider,  for  the 
husband  is  still  living,  and  though  he  has 
lived  is  another  state  for  many  years,  and 
married  another  woman,  joins  in  this  ac- 
tion without  objection.  Mardree  v.  Mar- 
dree.  9  Ir}d.  295. 

But  it  is  contended  by  counsel  for  the 
plaintiffs  that  the  male  plaintiff  waived 
his  marital  rightin  tavorof  the  /^/lieplain- 
tiff  when  he  refused  to  receive  his  wife's 
part  of  t  lie  proceeds  of  the  sale  of  sla  ves,  and 
said  it  belongs  to  her,  and  he  wanted 
her  to  have  it.  The  counsel  for  the  plain- 
tiffs says;  "Suppose  that  the  title  to  an 
undivided  one-ninth  interest  in  the  slaves 
did  vest  •  •  •  in  the  said  P.  L.  Ferrell, 
[the  male  plaintiff,]  there  is  no  reason  why 
he  may  not  have  waived  his  right,  or  hare 
conveyed  such  interest  in  the  slaves  to  his 
wife.  »  •  •  Whenever  a  contract  would 
begoodatlawif  madebya  husband,  with 
trustees  for  his  wife,  that  contract  will  be 
sustained  in  equity  when  made  by  thehus- 
band  and  wife,  without  tlie  intervention  ot 
trnstees.  The  husband  in  our  case  plain- 
ly consldei-ed  the  wiie  meritorious,  and 
there  may  have  been,  not  only  u  meritori- 
ous, but  a  valuable,  consideration  for  his 
contract  with  her.  At  any  rate,  the  judge 
could  not  take  upon  himself  to  say  that 
there  was  no  consideration  for  such  a  con- 
tract. The  defendant  by  his  answer  raises 
no  such  issue,  nor  asks  for  the  Jury  to  pass 
upon  such  an  issue.  Tavlor  v.  Eatmun, 
92  N.  C.  605;  Woodruff  v.  Bowles.  104  N.  C. 
207, 10  S.  £.  Rep.  482.  Conceding  that  this 
would  be  so,  if  there  were  no  creditors  ot 
the  husband  whose  rights  would  be  affect- 
ed, the  complainant  alleges  no  such  claim 
tor  the  feme  plaintiff,  and  the  answer  dis- 
tinctly denies  any  interest  in  the  wife; 
avers  the  ownership  of  the  husband,  and 
that  he  has  been  paid  in  settlement;  and 
the  evidence  shows,  and  this  Is  not  con- 
troverted, that  the  defendant  refused  to 
pay  to  the  wife  unless  the  husband  would 

gay  defendant's  claim  against  him.  And, 
esldes,  the  male  plaintiff  testifies  that  he 
"never assigned  or  released  to  anyone  any 
part  of  said  proceeds  of  sale,"  and  joins 
the  fkme  plaintiff  in  praying  judgment 
therefor,  and  the  cases  cited  by  counsel 
have  no  application  to  this  case.  By  the 
law  as  it  then  was,  the  title  to  the  wife's 
interest  in  the  slaves  vested  absolutely  In 
the  husband;  became  liable  for  the  pay- 
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ment  of  hie  debts ;  and  there  1b  no  allega- 
tion In  the  complaint,  nor  Is  there  any 
CTldeuce,  that  the  defendant  agreed  to 
bold  in  trust  for  the  wife.  On  the  don- 
trary,  the  answer  denies  any  Interest  In 
the  wife,  and  the  evidence  is  that  he  re- 
fused to  pay  to  the  husband  or  his  wife 
unless  the  male  plaintiff  would  pay  de- 
fendant's claim,  and  the  Judgment  is  erro- 
neous.    Error. 

(107  N.  C.  6) 

Booths  v.  Ratcuffk. 

aSviprems  Court  of  North  Carolina.    Oct  SB, 

1890.) 

Mi.BTXB  iiCD  Sbbvant— Action  vob  Wi.ow— 
Appbaju. 

1.  In  an  action  for  services  rendered,  plsin- 
tUt  tesUfled  that  be  contracted  to  worlc  for  de- 
fendant for  a  year  for  a  certain  sum  and  a  Iioase 
to  live  In;  that  it  was  agreed  that.  If  either  party 
became  dissatisfied  during  the  year,  plaintiff  was 
to  stop  worlc;  and  that  he  left  durinRr  the  year 
because  the  house  furnished  him  by  defendant 
was  unfit  to  live  in.  Held,  that  plaintiff  could 
recover  on  a  guantmn  menM,  as  be  had  a  right 
to  terminate  the  contract  at  any  time,  and  actu- 
ally terminated  it  for  legal  cause, 

S.  Where  nothing  was  said  when  a  contract 
of  hiring  was  made  as  to  when  the  servant  should 
be  paid,  but  afterwards  the  master  said  tliat  he 
would  pay  from  time  to  time  diuring  the  year, 
and  paid  a  portion,  there  was  no  contract,  ex- 
press or  implied,  that  nothing  should  be  paid  un- 
til tne  end  of  the  year. 

S.  Where,  on  appeal,  the  appellant's  "case" 
alone  Is  sent  up,  but  it  appears  that  It  was  served 
wilUn  the  proper  time,  and  that  no  counter-ease 
was  served,  it  will  be  considered  as  the  "case  on 
api>eal." 

Appeal  from  superior  court,  Vance  coun- 
ty :  BoYKiN,  Judge. 

Action  by  Peter  Boothe  against  Robert 
fiatcllffe  for  f  21.86  as  wages  for  work  on 
defendant's  farm  from  January  Ito  March 
22, 1800.  Defendant  denied  plaintiff's  right 
to  recover,  claiming  that  he  owed  him 
nothing,  and  alleging  that  plaintiff  had 
hired  to  bim  for  the  year  1890,  and  left 
March  22,  1890,  without  cause.    He  admit- 

'  ted  payment  to  plaintiff  of  one  dollar  on 
his  wagea.  Plaintiff  admitted  the  hiring 
was  for  a  year,  but  claimed  that  be  left 
defendant's  employment  fur  cause.  Upon 
the  trial  plaintiff  offered  himself  as  a  wlt- 

'"  nesB  in  his  own  behalf,  and  testified  that 
be  contracted  to  work  for  defendant  on 
bis  farm  during  the  year  1S90  for  f  100,  and 
waa  to  be  allowed  12  holidays,  and  be  fur- 
nished a  house  to  stay  In  by  defendant; 
that,  if  either  party  became  dissatisfled 
during  the  year  with  the  bargain,  he  waa 
to  stop  work ;  that  at  the  time  the  con- 
tract was  made  nothing  was  said  about 
when  the  money  should  be  paid;  that 
afterwards  defendant  told  him  he  would 
pay  him  from  time  to  time  during  the 
year,  as  be  had  it,  and  plaintiff  might  need 
it,  and  asked  plaintiff  if  he  would  sue  him 
if  be  could  not  pay  it  all  cash  by  the  end 
of  the  year;  that  he  (plaintiff)  told  defend- 
ant this  would  be  satlstuctory;  that  he 
would  take  portions  of  his  wages  when- 
ever defendant  desired  to  pay  It;  that  de- 
fendant paid  plaintiff  one  dollar  on  his 
said  wages  in  February;  that  the  house 
In  which  defendant  put  plaintiff  leaked 
Tery  badly,  and  wet  plaintiff's  bed  fre- 
qaentty,  and  that  plalntitt  frequently  asked 


defendant  to  repair  the  same,  or  patch 
the  roof,  or  allow  plaintiff  to  do  so,  but 
defendant  would  not,  and  that  on  Man:b 
22d  plaintiff  left  defendant's  employment 
for  no  other  reason  than  tbat  the  house 
he  was  required  to  occupy  was  unfit  to 
live  In.  Opon  this  evidence  plaintiff  rest- 
ed, and  the  trial  Judge  thereupon  atated 
that  be  would  instruct  the  Jury  that,  up- 
on plaintiff's  own  showing,  he  was  not 
entitled  to  recover,  and  he  did  so  Instnict 
them,  and  upon  his  instructions  the  Jaiy 
found  for  the  defendant.  Judgment  for 
defendant,  and  plaintiff  appeals. 
T.  T.  Hteka,  for  appellant. 

(Xark,  J.  The  appellant's  case  on  ap- 
peal alone  is  sent  up,  but,  as  it  is  further 
made  to  appear  that  it  was  served  within 
the  time  allowed  by  law,  and  no  counter- 
case  was  served,  it  must  be  taken  as  the 
"case  on  appeal."  Russell  v.  Davis,  99 
N.  C.  115.  6  S.  E.  Rep.  895;  Simmons  T.  An- 
drews, 106  N.  C.  ^1, 10  8.  E.  Rep.  10S2. 
The  only  evidence  before  the  court  on  the 
trial  below  was  the  testimony  of  the 
plaintiff.  Taking  that  to  be  true,  while 
the  hiring  was  by  the  year,  it  was  also 
further  agreed  that  either  party  could  put 
an  end  to  the  contract  at  any  time.  Be- 
sides, the  plaintiff  quit  his  employment  for 
good  legal  cause.  Under  these  eirenm- 
stances,  it  was  clearly  error  to  instruct 
the  Jury  that  "  upon  plaintiff's  own  show- 
ing he  could  not  recover"  upon  aquHotam 
meruit  tor  services  rendered.  It  also  ap- 
pears that  there  was  no  Implied  or  express 
contract  tbat  nothing  was  to  be  paid  till 
the  end  of  the  year,  but  the  reverse;  and 
for  that  reason  also  the  plaintiff  could 
recover,  as  was  held  in  Chamblee  v.  Baker, 
96  N.  C.  98. 


Pkb  Cdbiau.    Error. 


(lOr  N.  C.  890) 

Statb  v.  Morton. 

(Su/preme  Court  oj  North  Carolina.    Nov.  IQl 
18SK).) 

HoMxcma— KvioascB— CoBROB(Huno8  or  Wtr- 
intss. 

1.  On  a  murder  trial,  a  witness  testified  that 
a  few  weeks  before  the  homicide  ae  received  an 
anonymous  lettor  containing  threats  against  de- 
ceased, and  sliowing  that  the  writer  was  iealoos 
of  deceased.  Witness  testified  that  defendant 
afterwards  told  him  that  she  wrote  it^nd  seat 
it  to  the  post-olBce  by  a  colored  t>oy.  The  cross- 
examination  of  witness  allowed  a  purpose  to  im- 
peach him,  particularly  to  question  the  aoonraoT . 
of  his  statements  concerning  the  letter.  Hela, 
that  the  testimony  of  a  negro  boy  that  he  took  a 
letter  for  defendant  to  the  post-ofBce,  which  she 
told  him  not  to  let  any  one  nut  a  certain  person 
see,  and  tbat  this  was  atwut  a  month  before  the 
time  testified  to  by  the  first  witness,  was  prop- 
erly submitted  to  the  ]nry  to  corroborate  the  first 
witness. 

2.  The  rejection  of  the  testimony  of  a  witness 
for  defendant  that  on  the  night  of  the  murder 
other  persons,  and  not  defendant,  were  accmsed 
of  the  murder  in  the  presence  of  the  person  who 
testified  to  receiving  the  letter,  and  ll^t  he  said 
nothing,  was  error,  as  his  silence  tended  to  show 
that  he  did  not  Uieii  know  of  the  taata  tHrtiflert  to' 
by  hioL 

Appeal  from    superior    eourt,  Lenoir 
county ,  Arufibld,  Jadge. 
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.  The  prisoner  in  indicted  for  tbe  mnrder 
ot  Julia  Emory,  alias  .IxiWa  Morgan.  Vv- 
on  her  arraignment,  site  pleaded  notgniity. 
On  tbe  trial,  tbe  state  introduced,  as  a 
witness,  Giies  Parlier,  wbo  testified  to 
facts  and  circumstances  tbat  tended 
strongly  to  prove  the  guilt  of  the  prisoner. 
Among  other,  things,  be  testified  that, 
aboat  tbe  middle  of  July  last,  he  received 
an  anonymous  letter  through  tbe  post- 
ofiice,  which  he  destroyed,  and  afterwards 
she  owued  she  wrote  It.  Its  contents 
tended  to  show  tbat  she  was  Jealous  of  tbe 
deceased,  and  made  threats  against  her. 
Be  said:  "The  letter  was  not  signed. 
Eight  or  ten  days  after  I  got  the  letter  I 
went  to  see  prisoner,  and  aslced  her  if  she 
wrote  me  a  letter.  She  said  she  did.  I 
asked  her  bow  she  got  it  to  tbe  office.  Sbe 
said  sbe  hired  a  black  boy  to  carry  It.  I 
Bslced  what  Julia  Morgan  bad  done  to  ber, 
and  why  she  wanted  to  shoot  her, "  etc. 
The  state  introduced  next,  after  the  wit- 
ness mentioned  above,  "Jacob  Cox,  a  col- 
ored boy,  of  the  age  of  12  years,  who,  un- 
der objection  of  tbe  defendant,  was  per^ 
mitted  by  the  court  to  testify :  '  I  brought 
a  letter  to  tbe  office  for  prisoner.  Sbe  told 
me  not  to  let  anybody  see  it  butMr.  Hunt- 
er. She  gave  me  one  cent  for  bringing  it, 
and  gave  me  five  cents  after  that.  This 
was  in  July,  about  one  month  ago.'  The 
defendantexcepted  to  theadmisnion  of  the 
testimony  of  Cox  concerning  the  letter. " 
"On  tbeci^ss-examinatlonof  Ann  Emory, 
(mother  of  deceased,)  a  witness  for  the 
state,  defendant's  counsel  offered  to  prove 
by  tbe  witness  tbat  on  tbe  night  of  the 
homicide,  in  tbe  presence  of  Oiles  Parker, 
(above  mentioned,)  otherpersons, and  not 
tbe  prisoner,  were  accused  of  tbe  homicide, 
and  tbat  Parker  said  nothing,— without 
previously  asking  Parker  if  this  was  so. 
Tbe  proposed  testimony  was  excluded, 
and  defendant  .excepted."  There  was  a 
verdict  of  guilty  and  Judgment  of  death, 
from  which  tbe  prisoner  appealed  to  this 
court. 

'  George  Roantree,  for  appellant.    Tbe  At- 
torney General,  for  tbe  State. 

Mbrrimon,  C.  J.,  (after  Bt&tlng  the  facta 
as  above.)  "The  first  exception  isunfound- 
ed  in  any  aspect  of  it.  Tbe  letter  referred 
to  by  tbe  witness  Parker  was  important 
and  competent  evidence,  tending  to  show 
unfriendly  motive  and  hostile  purpose  of 
the  prisoner  towards  the  deceased  shortly 
— two  or  three  weeks — t>eforethe homicide. 
The  nature  of  the  testimony  of  that  wit- 
ness, and  tbe  character  of  the  cross-exam- 
ination of  him,  manifestly  showed  a  pur- 
pose to  impeach  him,  and  particularly  to 
question  tbe  accuracy  of  what  he  said  in 
respect  to  the  letter.  It  was,  therefore, 
competent  for  the  state  to  prove  pertinent 
facts  and  circumstances  corroboratory 
of  this  witness  as  to  what  he  said  in  re- 
spect to  receiving  the  letter,— bow  he  got 
It,  tbe  time,  and  tbe  person  from  whom 
hereceived  it.  Hetestilled  that  hereceived 
an  anonymous  letter  about  the  middle  ot 
July  last  through  the  post-offlce;  that 
eight  or  ten  days  afterwards  be  saw  the 

grisoner,  and  she  said,  in  response  to  his 
iguiry,  tbat  she  had  written  bim  a  letter 
•bont  that  time,  and  that  she  sent  the 
T.12s.B.no.8— 8 


same  to  tbe  post-offlce  by  a  colored  boy. 
Tbe  witness,  a  colored  boy,  testified  that 
about  the  time  mentioned,— about  a 
month  before  he  was  testifying,— at  the 
request  of  tbe  prisoner,  he  took  a  letter 
for  her  to  the  post-offlce  with  the  caution, 
given  bim  not  to  let  any  one  see  it  except 
a  person  mentioned.  This  evidence,  not 
very  definite  of  itself,  taken  in  connection 
with  the  testimony  of  tbe  impeached  wit- 
ness, tended,  perhaps  not  very  strongly,  to 
show  that  the  latter  witness  had  received 
a  letter  from  the  prisoner  about  tbe  time 
mentioned  by  him,  and  tbat  the  prisoner 
sent  the  same  through  the  post-oflice. 
The  evidence  tended  to  strengthen  what 
the  impeached  witness  said,  and  to  In- 
crease the  probability  that  It  was  true. 
If  the  evidence  of  tbe  colored  boy  had  been 
more  definite  as  to  time,  and  he  bad  testi- 
fle<I  that  the  letter  was  addressed  to  the 
witness  Parker,  or  that  tbe  prisoner  bad 
said  that  it  was'  for  bim,  then  it  would 
have  been  much  stronger;  but,  as  it  was, 
it  had  some  relevancy  and  point  taken  in 
connection  with  other  evidence,  and  it 
was  the  province  of  the  Jury  to  determine 
its  weight  and  force.  State  v.  Green,  92 
N.  C.  779;  State  v.  Whitfield.  Id.  881,  and 
the  cases  there  cited ;  State  v.  Freeman, 
100  N.  C.  429,  5  S.  E.  Rep.  921. 

The  second  exception  must  be  sustained. 
If  the  witness  Parker  was  present  on  the 
night  of  tbe  homicide  at  the  place  where 
it  was  perpetrated,  and  had  knowledge  of 
the  facts  and  circumstances  as  to  which 
be  testified,  going  so  strongly  to  show 
that  the  prisoner  was  the  guilty  party, 
and  beard  persons  accuse  others  than  the 
prisoner  of  tbe  crime,  and  be  said  nothing 
to  thecontrary,  that  he  did  not, in  tbe  ab- 
sence of  explanation,  was  a  fact  going  to 
bis  discredit,  and  competent  to  go  to  the 
Jury  on  tbe  trial  as  tending  to  impeach 
his  testimony.  He  wan  not  bound  then 
tu  deny  the  truth  of  such  accusation,  or 
to  tell  tbe  facts  of  which  he  bad  knowl- 
edge; pointing  to  the  prisoner  as  the  guilty 
party,  but  it  was  unusual  and  singular 
that  he  did  not.  Without  some  cause 
prompting  him  to  silence  on  such  an  oc- 
casion, it  is  improbable  that  be  would 
have  heard  innocent  persons  accused  of 
BO  grave  a  crime,  and  said  nothing  in 
their  favor,  when  he  knew  or  had  very 
strong  reasons  to  believe  that  they  were 
Innocent,  and  tbe  prisoner  was  not.  It 
such  accusations  were  so  made,  silence  on 
bis  part,  no  cause  for  it  appearing,  fairly 
Implied  that  he  acquiesced  in  such  accusa- 
tions, and  tbat  he  did  not  know  ot  tbe 
guilt  of  the  prisoner.  Such  silence  was 
some  evidence  to  show  that  he  did  not 
then  know  of  ber  guilt,  or  of  the  facts 
tending  so  strongly  to  prove  it,  as  be  tes- 
tified he  did,  and  sbe  was  entitled  to  tbe 
benefit  of  it  as  going  in  some  degree  to 
Impeach  bis  testimony.  In  Bedford  v. 
Rice,  2  Dev.  &  B.  39,  this  court  said :  "  Cer- 
tainly, also.  It  [tbe  testimony]  mlgbt  t>e 
Impeached  by  proof  of  declarations  made 
by  bim,  at  variance  with  tbe  testimony. 
A  declaration  ot  another,  in  his  presence 
and  bearing,  and  not  contradicted,  is  prop- 
er to  be  submitted  to  the  Jury  as  evidence 
that  he  acquiesced  in  and  admitted  the 
truth  ot  such  declaration."    This  was  aft- 
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erwardB  reiterated  in  State  ▼.  McQueen, 
1  Jones,  (N.C.)  177.  So,  alsoi  Ouy  v.  Man- 
nel,  89  N.  C.  83;  State  v.  Surks.  Id.  530; 
State  V.  Burton,  W  N.  C.  947.  The  evidence 
offered  and  rejected  wan  not  as  to  a  mat- 
ter collateral  to  that  as  to  'which  the  wit- 
ness Parker  had  testified.  It  would  tend 
to  show  that  he  had  made— assented  to— 
statements  inconsistent  ivltb  bis  testi- 
mony in  respect  to  the  very  matter  about 
which  be  was  examined.  In  such  case,  It 
was  not  necessary  to  inquire  of  the  wit- 
ness, before  offering  the  disparaging!:  tes- 
timony, whether  he  did  not  assent  to  the 
accusation  of  persons  other  than  the  pris- 
oner at  the  time  mentioned.  State  v.  Pat- 
terson. 2  Ired.  846.  It  was  certainly  rele- 
vant to,  and  bearing  directly  upon,  the  is- 
sue to  show  that  the  whole  or  any  mate- 
rial part  of  the  testimony  of  the  witness 
was  not  true;  and  evidence  directly  tend- 
ing-to  prove  this  was  competent.  There 
is  error.  The  prisoner  is  entitled  to  a  new 
trial,  and  we  so  adjudge.  To  that  end, let 
this  opinion  be  certified  to  the  superior 
court.    It  is  so  ordered. 


(107  N.  C.  895) 

Statb  t.  Summbrpigld. 

(Supreme  Cou/rt  of  North,  CaroUna.     Nov.  10, 
1890.) 

UumoiPAi.  Orsinancbb— ExposiMo  Mbbchansibb 
IN  Front  of  Storbs. 
A  immicipality  authorized  by  the  le^s- 
iatiire  to  pass  any  ordinance  in  the  nature  of  a 
police  rofirulation  that  is  consistent  with  the  laws 
of  the  land  may  prohibit  the  exposing  of  any 
produce,  merchandise,  cooked  provisions,  poul- 
try, fruit,  vegetables,  or  other  commodity,  on  the 
space  between  stores  and  the  sidewalk,  and  used 
as  part  of  the  sidewalk,  as  well  as  upon  the  side- 
walk. 

This  was  a  criminal  action.  Instituted 
by  a  warrant  returnable  before  the  court 
of  tbe  mayor  of  the  town  of  Durham,  and 
carried  by  appeal  to  the  superior  court  of 
Durham  county,  where  it  was  tried  at  the 
October  term,  1890,  before  MacRae,  J. 
The  special  verdict  of  the  jury,  and  the  rul- 
ing and  judgment  of  the  court,  were  as  fol- 
lows: "The  Jury  for  their  verdict  find:  (1) 
Tbe  town  of  Durham  is,  and  was  at  the 
time  of  the  commission  of  tbe  alleged 
offense  hereinafter  specified,  a  municipal 
corporation,  chartered  under  tbe  Laws  of 
1868-69  and  1874-75,  c.  110,  as  amended  by 
the  Laws  of  1889.  That,  among  other 
powers  given  tbe  commissioners  of  said 
town  by  Its  said  charter  is  the  following: 
Sec.  33.  'That  the  commissioners,  when 
convened,  shall  bave  power  to  make  and 
provide  for  the  execution  thereof  such  or- 
dinances, by-laws,  and  regulations  for  the 
better  government  of  the  town  as  they 
may  deem  necessary :  provided,  the  same 
be  allowed  by  the  provisions  of  the  act, 
and  consistent  with  the  law  of  tbe  land.' 
(2)  That  the  commissioners  of  said  town, 
duly  convened  in  meeting  prior  to  the  19th 
day  of  September,  1890,  made  and  enacted 
the  following  ordinance  or  by-law,  viz.: 
Sec.  9,  c.  2.  'No  produce,  merchandise, 
cooked  provisions,  poultry,  fruits,  vege- 
tables, or  other  commodity,  shall  be  kept 
exposed  for  sale  in  or  upon  any  sidewalk, 
or  the  space  in  front  of  buildings  used  as 
•  sidewalk,  alley,  gutter,  or  street  of  tbe 


town;  norsbull  any  stand  beplaced  tlrar^ 
onforsucb  purpose;  nor  shall  anysncli 
articles  be  exposed  as  samples  on  any  of 
the  alleys,  sidewalks,  or  the  space  in  front 
of  buildings  used  as  a  sidewalk  or  street, 
in  such  manner  as  to  be  in  the  way  of  per- 
sons traveling  the  same.  Any  jjerson  vio- 
lating this  provision  shall,  upon  convic- 
tion, be  fined  five  dollars  for  each  offense.' 
(3)  That  the  sidewalk  on  Main  street  in 
said  town  is  ten  feet  wide.  That  the  dis- 
tance from  the  outer  curbing  of  said  sid^ 
walk  to  the  buildings  is  more  than  ten 
feet.  That  the  whole  of  said  space  from 
the  outer  curbing  of  the  said  sidewalk  to 
the  building  is  more  than  ten  feet.  That 
tbe  whole  of  said  space  from  the  outer 
curbing  to  tbe  building  has  been  paved  by 
order  of  the  town  authorities,  but  at  tbe 
expense  of  the  owner  of  the  property,  B.  L. 
Duke.  That  said  space  used  has  never 
been  condemned  for  tbe  public  use,  nor  held 
adversely  by  the  town,  but  used  as  a  side- 
walk tor  a  number  of  years,  but  not  tor 
twenty  years.  B.  L.  Duke  leased  said 
property  to  tbe  defendant.  (4)  That  the 
defendant's  place  of  business  is  on  Main 
street, in  said  town.  (5)  That  on  the  19th 
day  of  Septeml>er,  189U,  the  defendant  ex- 
posed merchandise — to-wit,  clothing — for 
sale  and  as  samples  on  the  said  sjtace  not 
incluaed  in  the  said  ten  feet  from  the  onter 
curbing,  so  as  to  be  in  the  way  of  persons 
traveling  on  said  space  npt  included  in  tbe 
said  ten  feet.  Upon  the  said  facts,  if  tbe 
court  be  of  opinion  that  the  defendant  Is 
guilty,  the  jury  find  her  guilty;  but,  if  the 
court  be  of  the  opinion  that  the  defendant 
is  not  guilty,  the  jury  find  her  not  guilty. 
Upon  theforegoing  special  verdict.  It  is  con- 
sidered and  adjudged  by  the  court  that 
the  defendant  is  guilty,  and  tbat  she  paya 
fine  of  five  dollars,  and  the  cokt  of  this 
action,  to  be  taxed  by  the  cl^rk,  from 
which  judgment  the  defendant  appealed." 
R.  B.Buone,  for  appellant.  Tbe  Attor- 
ney General  and  W.  W.  Fuller,  for  the 
State. 

AvEBT,  J.,  (after  stating  tbe  facta  aa 
above.)  Under  the  general  police  power, 
tbe  legislature  may  delegate  to  a  munici- 
pality tbeauthority  to  pass  ordinances  tor 
the  preservation  of  tlie  health  or  the'pro- 
motlon  of  the  comfort,  convenience,  good 
order,  and  general  welfare  of  its  cltlxens, 
provided  always  tbat  they  are  not  In  con- 
flict with  the  provisions  of  the  federal  and 
state  constitutions,  framed  for  the  protec- 
tion of  the  citizens  In  the  enjoyment  of 
equal  rights,  privileges,  and  immunities. 
State  V.  Moore,  104  N.  C.  714, 10  S.  E.  Rep. 
143;  State  v.  Fendergrass,  106  N.  G.  664, 10 
S.  £.  Rep.  1002. 

Counsel  for  defendant  rested  their  case 
bore  upon  the  ground  tbat,  in  passing  tbe 
ordinance  under  which  the  indictment  was 
framed,  tbe  town  of  Durham  assumed  con- 
trol of  or  appropriated  the  land  between 
tbe  sidewalk  and  the  store  which  belonged 
to  defendant's  lessor,  Duke,  and  pcMsed 
under  her  dominion  by  virtue  of  her  lease, 
without  making  compensation  for  it.  It 
must  be  admitted  tbat  tbe  corporation 
has  offered  no  testimony  tending  to  prove 
an  easement  in  tbe  space  two  feet  wide, 
immediately  in   front    of    tbe  building. 
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Willie  the  street  and  sidewalk  for  tbe  pnr> 
pones  of  this  action  are  considered  as 
either  condemned  or  dedicated  to  public 
use,  it  does  not  appear  tliat  the  niunicipal 
authurtties  have  exercised  any  control 
over  the  space  mentioned  except  to  put 
paving  apon  it,  and  the  evidence  is  that 
the  street  was  not  paved  20  years  before 
the  mayor's  warrant  was  issued.  It  is 
manifest  therefore  that  the  absolute  own- 
ership of  a  strip  of  land  was  still  in  tlie 
defendant's  iessor,  and  the  right  to  use  it, 
subject  only  to  such  reasonable  restraint 
as  the  legislature  or  the  town  in  the  ex- 
ercise of  Its  delegated  police  powers  might 
impose,  passed  to  the  lessee.  State  v.  Puri- 
fy, 86  N.  C.  681 ;  Stewart  v.  Frink,  94  N.  C. 
487.  So  that  the  only  question  presented 
Is  whether  the  municipal  authorities  had 
tbe  power  to  pass  the  ordinance  for  tbe 
violation  of  which  the  defendant  was 
tried.  Under  the  charter  of  the  town,  the 
commissioners.  It  seems,  had  the  power 
to  pass  any  ordinance  in  the  nature  of  a 
police  reenlallon  that  was  "consistent 
with  tbe  law  of  the  land,"  or,  in  other 
wordR.  was  not  in  conflict  with  the  federal 
or  state  constitutions,  and  was  not  pro- 
hibited by  the  express  provisions  of  the 
charter  Itself.  We  infer  from  the  state- 
ment that  the  municipal  authorities  are 
not  expressly  prohibited  from  passing  the 
by-law  by  tbe  charter,  and  therefore  the 
discussion  must  be  confined  to  the  single 
question,  whether  the  leg^islature  could 
empower  the  coniraissioners  to  pass  it. 
The  ordinance  applies  to  all  classes  of  per- 
sons, and  is  public  in  its  character,  and 
therefore, if  itis  not  calculated  to  restrain, 
bnt  only  toimpose  reasonable  regulations 
upon,  the  conduct  of  trade,  and  for  a  legit- 
imate purpose,  the  commissioners  had 
autbority  to  enact  it.  State  v.  Moore, 
supra ;  State  v.  Pendergrass,  supra.  The 
courts  have  been  disposed  to  construe 
mncb  more  liberally  grants  to  municipali- 
ties of  authority  to  exercise  a  limited  con- 
trol over  the  markets  by  prescribing  rea- 
sonable regulations,  either  for  the  protec- 
tion of  tbe  health,  or  the  comfort  or  con- 
venience, of  its  people,  than  laws  that  pur- 
port to  invest  such  corporations  with 
more  extraordinary  powers.  1  Dill.  Mun. 
Corp.  S'*^-  Tbe  oi-dinance  prohibits  all 
dealers  from  exposing,  either  on  tbe  side- 
walk, or  otber  space  in  front  of  a  building 
"used  as  a  sidewalk,  alley,  gutter,  or 
street  of  the  town"  any  "produce,  mer- 
chandise, cooked  provisions,  poultry,  fruit, 
vegetables,  or  other  commodity."  The 
general  assembly  having  delegated  to  the 
corporation  general  police  power, restrict- 
ed only  by  any  inhibition  in  the  organic 
law,  or  in  the  express  provisions  of  the 
charter  itself,  we  hold  that  tbe  commis- 
sioners were  authorized  to  forbid  by  gen- 
eral ordinance  the  exposure  of  any  of  the 
articles  named  on  tbe  land  used  as  a  pass- 
way  in  front  of  the  stores,  as  well  as  upon 
the  sidewalks,  in  such  manner  as  to  be  in 
the  way  of  persons  passing  over  such 
open  space.  It  is  admitted  that  the  de- 
fendant exposed  clothing  for  sale  between 
the  building  occupied  by  her  and  the  side- 
walk. While  the  corporation  could  not 
dalm  that  tbe  land  on  which  the  clothing 
waa   placed,  constituted   a  part   of   the 


street,  and  which  Duke,  the  owner,  would 
have  the  unquestionable  right,  at  least  at 
any  time  before  the  expiration  of  20  years 
from  tbe  laying  down  of  the  pavement 
over  it,  to  extend  his  building  so  as  to 
cover  it,  so  long  as  the  lessor  and  lessee 
leave  it  open  tor  people  to  pass  over  it  to 
the  store,  the  commissioners,  in  tbe  exer- 
cise of  their  powers,  may  prevent  it  from 
being  obstructed  by  the  merchandise. 
The  facttbatproduee,  merchandise, meats,  . 
etc.,  exposed  in  front  of  stores  might,  In 
the  opinion  of  the  commissioners,  based 
on  reasonable  grounds,  endanger  the 
health  of  tbe  citizens  of  the  town,  or  In- 
commode them  In  passing  by  a  way  left 
open  for  them  by  the  owner,  or  might 
frighten  horses  attached  to  vehicles  driven 
along  the  streets,  would  be  sufficient  to 
warrant  tbe  enactment  under  the  general 
autbority  to  prohibit  nuisances,  protect 
health,  and  prevent  individuals  from  so 
using  their  own  property  as  to  subject 
others  to.  serious  and  unnecessary  incon- 
venience or  danger.  State  v.  Stovall,  103 
N.  C.  416,  8  S.  E.  Rep.  900;  Cooley,  Const. 
Lim.  *58;  Intendant  y.  Sorrell,  1  Jones, 
(N.  C.)  49.  There  is  no  error.  The  judg- 
ment below  must  be  aflSrmed. 


(107  N.  C.  918) 

State  t.  Barkeb. 

(Supreme  Court  of  North  CaroUna.    Nov.  17, 
1890.) 

Obard  Jcbt — CoNSTiTimoHAi.  Law. 

1.  .A  grand  jury  had  a  well-understood  mean- 
ing at  the  adoption  of  our  declaration  of  rights, 
and  one  of  its  most  essential  features  was  that 
the  .concurrence  of  12  of  its  memliers  was  neces- 
sary to  the  finding  of  a  presentment  or  indict- 
ment. 

2.  An  act  of  the  legislature,  making  the  con- 
cnrrence  of  nine  sufficient,  is  not  authorized  by 
the  constitution  of  North  Carolina. 

(Syllabtu  by  the  Court.) 

This  was  an  indictment  for  perjury, 
tried  before  Mbareb.  J. ..and  a  jury  at  tbe 
September  term.  1890,  of  the  criminal  court 
of  New  Hanover  county.  The  defendant 
pleaded  In  abatement  to  the  Indictment, 
and  it  was  admitted  by  tbe  state,  that 
when  the  bill  was  found  there  were  only 
11  members  of  the  grand  jury  present,  the 
twelfth  grand  Juror  having  been  excused 
by  the  foreman  on  account  of  his  being  a 
brother-in-law  of  the  prosecutrix.  Under 
the  act  of  assembly  establishing  the  said 
court  thenumberot  tbe  grand  jury  is  fixed 
at  12,  and  it  Is  provided  that  the  concur- 
rence of  9  of  that  body  shall  be  sufficient 
to  the  finding  of  an  indictment.  Acts  1S85, 
c.  63.  §  18.  ^I8  honor  overruled  the  plea, 
and  the  defendantexcepted.  The  trial  pro- 
ceeded, and  there  was  a  verdict  of  guilty. 
Other  exceptions  were  taken  to  the  rulings 
of  the  court  in  the  course  of  the  trial,  bnt 
as  they  are  not  passed  upon  In  the  opin- 
ion it  is  unnecessary  that  they  should  be 
repeated. 

ti.  C.  Weill,  for  appellant.  Tbe  Attorney 
General,  for  the  State. 

Shepherd,  J.,  (after  stating  tbe  fkcta  as 
above.)  "No  freeman  shall  be  taken  or 
imprisoned,  or  disseised  or  outlawed,  or 


Digitized  by 


v^oogle 


116 


SOUTHEASTERN  BEPOBTEB,  You  12. 


CN.a 


banished  or  In  any  ways  destroyed,  nor 
wlil  we  pass  upon  him  or  commit  him  to 
prison  nnless  by  the  le^al  Judgment  of  bis 
peers  or  nnless  by  the  law  of  the  land." 
Such  is  the  laneuage  of  Kin^  John  in  the 
Magna  Cbarta,  which  instrument  was 
called  by  Sir  Edward  Coke  "the  charter  of 
the  liberties  of  tlie  klnttdom  upon  great 
reason  because  liberos  facit  It  makes  the 
people  free. "  "  To  have  produced  it, "  says 
Sir  James  Macintosh,  "to  have  preserved 
it,  to  have  matured  it,  constituted  the 
immortal  claims  of  England  upon  the  es- 
teem of  mankind."  The  particular  pro- 
vision which  we  have  quoted,  or  its  sub- 
stance, is  to  be  found  in  the  federal  and 
various  state  constitutions,  and  the  great 
principles  which  it  asserts  are  no  less 
cherished  in  America  than  in  the  mother 
country.  It  Is  true  that "  the  law  of  the 
land,"  in  respect  to  the  trial  of  persons 
accused  of  crime,  is  not  specifically  de- 
fined, but  it  was  so  well  understood  in 
England,  in  reference  to  the  necessity  of 
an  indictment  in  capital  felonies,  that 
Erskine,  in  his  speech  in  17S4,  in  defense  of 
the  dean  of  St.  Asaph,  said,  in  the  presence 
of  the  Judges  of  the  king's  bench :  "  If  a 
man  were  to  commit  a  capital  oKense  in 
the  face  of  all  the  Judges  of  England,  their 
united  authority  could  not  put  him  upon 
bis  trial;  they  could  file  no  complaint 
against  him,  even  upon  the  records  of  this 
supreme  criminal  court,  but  could  only 
commit  him  for  safe  custody,  which  is 
equally  competent  to  every  Justice  of  the 
peace.  The  grand  Jury  alone  could  arraign 
him,  and  in  their  discretion  might  likewise 
finally  discharge  him  by  throwing  out  the 
bill  with  the  names  of  all  your  lordships 
as  witnesses  on  the  back  of  it. "  So  jeal- 
ous of  their  liberties,  however,  were  our 
North  Carolina  ancestors  that  they  were 
not  content  with  adopting  the  forgoing 

grovision,  but  they  were  careful  to  farther 
isert  in  their  declaration  o(  rights  a  par- 
ticular definition  of  the  general  words, 
and  also  to  extend  the  privileges  conferred 
to  all  "criminal  charges"  whatever. 
This  they  did  by  declaring  "  that  no  free- 
man shall  be  put  to  answer  any  criminal 
sharg^e  but  by  indictment,  presentment, or 
impeachment. "  In  thus  putting  the  con- 
stmctlnn  of  the  general  language  beyond 
all  controversy,  they  wrought  wisely  and 
well,  as  the  supreme  court  of  the  United 
States,  in  Hurtado  v.  California,  110  D.  S. 
516,  4  Sup.  Ct.  Rep.  Ill,  has  recently  held 
that  the  seemingly  equivalent  words  "due 
process  of  law, "  in  the  fourteenth  amend- 
ment of  the  constitution  of  the  United 
States,  did  not  deprive  the  state  of  Cali- 
fornia of  the  right  to  provide  that  a  man 
could  be  put  upon  trial  for  his  life  upon 
"Information"  only.  The  declaration 
mentioned  has  always  been  a  part  of  the 
fundamental  law  of  North  Carolina,  and 
is  to  be  found  in  our  present  constitution 
in  its  full  vigor,  and  unaltered  in  any  par- 
ticular ex'*ept  as  to  petty  offenses  where 
the  punishment  cannot  exceed  a  fine  of 
fSO,  or  a  term  of  imprisonment  for  80  days ; 
and  even  in  these  cases  there  is  a  right  of 
appeal  to  the  superior  court,  where  they 
may  be  tried  de  novo.  It  is  conceded 
that  the  words  "presentment  and  indict 
ment"  imply  the  existence  of  a  grand  Ju- 


ry, and  that  the  provision  referred  to 
should  be  read  as  if  those  words  bad  been 
included.  This  being  undoubtedly  true, 
we  are  now  to  inquire  whether,  nnder  the 
constitution,  a  bill  of  indictment  can  be 
found  without  the  concurrence  of  at  least 
12  of  the  grand  Jurors.  Judge  Oooley,  in 
his  work  on  Constitutional  Limitations, 
60,  says  that  "constitutions  are  to  becon- 
stmed  in  the  light  of  the  common  law  and 
of  the  fact  that  Its  rules  are  still  in  force. 
By  this  we  do  not  mean  that  the  common 
law  is  to  control  the  constitution,  or  that 
the  latter  is  to  l>e  warped  and  perverted 
in  its  meaning  in  order  that  no  inroads, 
or  as  few  as  possible,  may  be  made  in  the 
system  of  common-law  rules,  but  only 
that  for  its  definitions  we  are  to  draw 
from  that  great  fountain,  and  that  in 
Judging  what  it  means  we  are  to  keep  in 
mind  that  it  is  not  the  beginning  of  law 
for  the  state,  but  that  it  assumes  the  ex- 
istence  of  a  well-understood  system,  wbich 
is  stUl  to  remain  in  force,  and  be  adminis- 
tered, but  under  such  limitations  and  re- 
strictions as  that  instrument  inposee." 

We  think  it  can  hardly  be  questioned 
that  when  our  first  constitution  was 
adopted  in  1776  the  mode  of  prosecution 
upon  the  indictment  of  a  grand  Jury  was 
"a  well-understood  system"  everywhere 
among  the  English-speaking  people,  and 
especially  in  respect  to  the  number  requi- 
site to  the  finding  of  a  bill.  Indeed,  there 
seems  not  a  dissenting  voice  among  the 
authorities  that  the  concurrence  of  12  of 
the  grand  Jury  was  necessary,  although 
it  has  frequently  been  held  that  that  body 
may  consist  of  any  number  from  13  to  SS. 
Originally  the  body  now  called  a  "  Gran  1 
Jury "  consisted  of  only  12  persons,  and 
they  were  chosen  for  each  hundred. 
Bracton.  bk.  8,  p.  116.  And  an  early  Sax- 
on law  in  Ethelred's  reign  (A.D.  97H-1Q16) 
directed  "that  twelve  thanes,  with  the 
sheriff  at  their  head,  should  go  and  upon 
their  oaths  inquire  into  all  offenses. "  Ben- 
nett, in  his  note  to  Kex  v.  Marsh,  33  E.  C. 
Li.  72,  says  that  "in  early  times  each  Jury 
presented  only  for  its  own  hundred,  and, 
when  consisting  of  only  twelve,  entire 
unanimity  was  necessary  to  their  action. 
But  afterwards.  In  42  Eaw.  III.,  (A.  D. 
1368,)  the  sherlB  was  directed  to  return, in 
addition  to  the  usual  number  of  twelve,  a 
panel  of  knights,  which  formed  what  was 
called  *Le  Grande  Inquest.'  •  •  •  Their 
duty  was  to  present  for  the  whole  coun- 
ty, instead  of  simply  for  the  hundred, 
twelve  being  still  required  for  a  finding  in 
accordance  with  immemorial  antiquity. 
•  •  •  It  never,  however,  reached  higher 
than  twenty-three,  so  that  the  original 
twelve  might  always  remain  a  majority  ot 
the  whole  body,  and  be  able  to  present  on 
the  same  finding  of  the  same  number  as  of 
ancient  times.  •  •  •  That  twelve  con- 
tinned  to  be  the  minimum  number  of  a 
grand  Jury  is  equally  clear;  for  ns  early 
as  41  Elisabeth  in  Clyncurd's  Case,  2  Cro. 
Elts.  654,  It  was  distinctly  held  that  the 
grand  Jury  could  not  consist  ot  less  than 
twelve,  and  that  the  indictment  should 
show  that  it  was  upon  the  oath  ot  twelve 
men.  See,  also.  State  v.  Symonds,  36  Me. 
128."  The  discriminating  annotator  if 
amply   sustained    by   other  autborittes. 
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Thus  we  find  Sir  Edward  Coke  (Co.  liltt. 
VXb. )  defining  an  indictment  to  be  "  an  ac- 
cusation found  by  an  inquest  of  twelve  or 
more  upon  tlieir  oath."  And  to  the  same 
effect  is  Com.  Dig.  ("Indictment,  A,") 
and  2  Hawk.  P.  C.  c.  25,  §  1.  Sir  Matthew 
Hale  (2  P.  C.  161)  says  that  "If  there  be 
thirteen  or  more  of  the  grand  inquest,  a 
presentment  by  less  than  twelve  ought 
not  to  be. "  And  Lord  Benman,  in  Bex  v. 
Marsb,  supra,  quotes  with  approval  the 
words  of  the  same  author  that  "it  may 
be  the  presentment  was  by  a  less  number 
than  twelve,  in  which  case  it  is  not  good." 
Sir  William  Blackstone  (volume  4.  Comm. 
806)18  equally  explicit.  He  says:  "But 
to  find  a  bill,  there  must  at  least  twelve 
of  the  Jury  agree;  for  so  tender  is  the  law 
of  England  of  the  lives  of  the  subjects  that 
no  man  can  be  convicted  at  the  suit  of 
the  king  of  any  capital  offense,  unless  by 
the  unanimous  voice  of  twenty-four  of  his 
equals  and  neighbors;  that  is,  by  twelve, 
at  least  of  the  grand  jury,  in  the  first  place, 
assenting  to  the  accusation,  and  after- 
wards  by  the  whole  petit  Jury  of  twelve 
more  finding  him  guilty  upon  his  trial. 
But  if  twelve  of  the  grand  Jury  assent,  it 
ia  a  good  presentment,  though  some  of 
the  rest  disagree."  See,  also,  1  Whart. 
Crim.  Law,  §  466.  In  addition  to  the  fore- 
going authorities  we  have  the  language  of 
Nasb,  C.  J.,  in  State-y.  Moss,  2  Jones,  (N. 
C. )  60,  that "  every  free  peraon  ctaarged  with 
a  criminal  offense  has  a  right  to  the  decis- 
ion of  twenty-fonr  of  his  fellow-citlsens 
upon  the  question  of  his  KXtttt— First,  by 
a  grand  Jury;  and,  aecovdly,  by  a  petit 
Jury  of  good  and  lawful  men.  To  the 
same  effect  are  the  words  of  Judge  Gas- 
ton, In  State  ▼.  Davis,  2  Ired.  168.  He 
says  that "  there  must  be  twelve  at  least, 
because  the 'concurrence  of  that  number 
was  absolutely  necessary  to  put  the  de- 
fendant on  his  trial.  King  v.  Inhabitants 
of  St.  Michael,  2  W.  BL,  718;  2  Barrows, 
1088;  1  Chit.  Crim.  Law,  705." 

In  the  face  of  nil  these  authorities  It  Is 
too  plain  for  argument  that  whenever  it 
was  requisite  that  an  indictment  should 
be  found  the  concurrence  of  12  grandjurors 
was  absolutely  necessary.  In  some  of  the 
states  the  constitutions  provide  for  a  less 
number,  and  in  a  few  othenK  it  is  done 
without  any  constitutional  warrant. 
"  Whether  this  is  necessary, "  says  Thomp- 
son &Merriam  on  Juries,  (section  654.)  "pre- 
sents an  interesting  question,  which  seems 
never  to  have  been  satisfactorily  dpter- 
mined."  There  can  be  no  doubt  that  the 
mode  of  procuring  and  the  qualification  of 
gruid  Jurors-  may  be  changed  from  time 
to  time,  but  we  regard  the  concurrence  of 
12  in  the  finding  of  a  presentment  for  indict- 
ment as  a  fundamental  principle.  It  is 
urged  that  if  thelegislature  can  change  the 
qualification  ofgtand  jurors,  it  is  also  com- 
petent for  it  to  change  the  number  neces- 
sary to  the  finding  of  a  bill.  It  is  sufficient 
to  say  in  answer  to  this  argument  that 
such  changes  as  to  the  qualification  of 
petit  jurora  are  also  made  from  time  to 
time,  but  no  one,  in  this  state  at  least,  has 
ever  bad  the  hardihood  to  contend  that  a 
smaller  number  than  12  can  make  a  consti- 
totlonal  petit  jury.  If  the  concurrence  of 
nine  is  sufficient,  why,  indeed,  should  not 


that  of  a  lesser  number,  say  two  or  three, 
be  valid,  and  thus,  step  by  step,  what  has 
always  been  considered  one  of  the  greatest 
safeguards  of  the  freedom  of  the  citisen 
be  broken  down  and  sweptaway?  Wedo 
not  concur  with  those  authora  who  say 
that  in  a  popular  government  the  grand 
jury  is  not  as  important  as  it  is  when  used 
to  protect  thecitizenfrom  tbetyrannyand 
oppression  of  kings.  Experience  has  shown 
that  even  in  popular  governments  the 
rights  and  privileges  of  the  citizen  may  be 
ruthlessly  invaded,  and  we  are  sure  that 
our  people  are  not  prepared  to  adopt  a 
precedent  whicb,  followed  by  othera  of  a 
like  character,  will  gradually  pave  the 
way  to  a  total  abrogation  of  one  of  the 
"greatest  bulwarks  of  liberty."  It  may 
be,  in  the  interest  of  convenience  and  econ- 
omy, that  in  the  trial  of  offenses  of  a  low 
grade  the  accusation  by  presentment  or  in- 
dictment should  be  dispensed  with,  and 
this  has  already  been  done,  as  we  have 
seen,  in  respect  to  a  certain  class  of  offenses. 
Whether  it  is  wise  to  make  any  further  ex- 
ceptions is  a  question  which  is  addressed 
to  the  people;  but  while  the  constitution 
continues  to  require  the  intervention  of  a 
grand  jury,  we  must.  In  the  absence  of  any 
provision  to  the  contrary,  uphold  the  sys- 
tem in  its  essential  features  as  it  existed 
and  was  nnderetood  by  the  authora  of  our 
declaration  of  rights.  That  the  concur- 
rence of  12  is  fundamental,  and  cannot  be 
altered  by  the  legislature,  we  have  the  lan- 
guage of  this  court  in  State  f .  Davis,  su- 
pra. 'Judge  Gaston,  after  saying  that  the 
concurrence  of  12  is  absolutely  necessary, 
proceeds  as  follows:  "These  great  prin- 
ciples of  the  common  law  were  brought 
over  to  this  country  by  our  ancestors,  and, 
with  an  extension  of  their  application  to 
other  offenses,  were  by  the  constitution 
made  a  part  of  our  fundamental  law,  and 
cannot  be  violated  either  by  the  Judiciary 
or  the  legislature."  In  State  v.  Moss,  su- 
pra, it  is  said  by  Nash,  C.  J.,  that  "the 
power  of  the  Judiciary  to  adjudge  an  act 
of  the  general  assembly  unconstitutional 
is  too  firmly  established  to  be  questioned," 
and  C!ooIey  (see  Const.  Llm.  4<S)  states 
"that  to  do  this  is  so  plain,  and  the  duty 
is  BO  generally— and  we  may 'almost  say 
univeraally— conceded,  that  we  should  not 
be  justified  in  wearying  the  patience  of  the 
reader  in  quoting  from  the  very  numerous 
authorities  upon  the  subject."  Indeed  the 
Judiciary  of  North  Carolina  were  among 
the  firat  to  exeroise  this  right,  (Dr.  Battle's 
address  on  supreme  court,  appended  IDS 
N.  C)  and  without  such  a  check,  says 
Daniel  Webster,  (Works,  vol.  3,  p.  29,)  "no 
certain  limitation  could  exist  on  the  exer- 
cise of  legislative  power. "  Courts,  how- 
ever, should  exereise  this  power  with  great 
care,  for  "every  act  of  the  legislature  must 
be  presumed  to  beconstitutional,  and  with- 
in its  authority,  and  is  to  be  declared  un- 
constitutional only  when  no  doubt  ex- 
ists." State  V.  Moss,  supra.  Entertaining 
no  doubt  that  the  constitution  contem- 
plated a  grand  jury  as  it  substantially  ex- 
isted at  common  law,  and  that  one  of  its 
most  essential  features  was  that  12,  at 
least,  of  its  members  should  concur  in  the 
finding  of  the  bill,  we  must  bold  that  so 
much  of  the  act  in  question  aa  dispenses 
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with  the  concurrence  of  euch  a  nninber  1b 
void.  The  plea  in  abatement  should  have 
been  alloweid.    Error. 

(107  N.  C.  103) 

Skinnrb  et  a/,  v.  Tehky. 

(Supreme  Court  of  North  Carolina.    Oct  18, 
1890.) 

JUDOMENT  BT  DBrAUI-T— VaOATING — INQUIRY. 

1.  Code  N.  C.  i  274,  providing  for  the  setting 
aside  ol  a  judgment  taken  against  a  party 
through  his  "mistake,  inadvertence,  surprise,  or 
excusable  neglect, "  does  not  authorize  the  set- 
ting aside  of  a  judgment  obtained  against  a  party 
through  bis  mistake  or  ignorance  of  the  law. 

2.  Under  Code  N.  C.  SJ  885,  886,  providing  in 
what  cases  judgment  by  default  shall  be  final, 
and  in  what  cases  Inquiry  shall  be  had,  where 
the  cause  of  action  is  for  services  as  attorney, 
where  no  som  absolute  is  alleged  to  have  been 
agreed  on  for  such  services,  on  default  an  inquiry 
is  necessary. 

8.  A  motion  to  set  aside  a  judgment  should 
not  be  denied  upon  the  particular  grounds  as- 
signed thereby  and  the  mover  left  to  make  an- 
other motion  for  the  same  purpose,  simply  assign- 
ing in  ite  support  a  ground  not  specified,  but  which 
plainly  appeured  in  the  record. 

4.  An  objection  that  such  a  motion  was  made 
In  vacation,  and  in  the  wrong  county,  is  without 
merit  where  service  of  the  notice  of  motion  is  ac- 
cepted,, the  hearing  continued  by  consent,  and 
both  parties  are  represented  by  counsel  at  the 
hearing  without  any  such  objection  being  made. 

Appeal  from  superior  court,  Perquimans 
county;  Whit aker,  Judge. 

The  plaintiffs  having  filed  their  com- 
plaint, the  defendant  filed  his  demurrer  to 
the  same.  The  court  held  that  tUis  de- 
murrer was  frivolous,  and  the  defendant 
excepted,  declaring  his  purpose  to  appeal 
to  this  court.  He  then  at  once  moved  the 
court  to  allow  him  to  file  an  answer  to 
the  complaint,  but  this  motion  was  denied 
upon  the  ground  that  tbecourt  "had  no 
power  to  permit  the  answer  to  be  filed." 
The  court  then  gave  Judgment  for  the 
plaintiffs,  and  the  defendant,  having  ex- 
cepted thereto,  appealed  to  this  court,  but 
he  abandoned  and  failed  to  prosecute  his 
appeal.  Within  a  lew  days,  and  within  12 
months  next  after'  the  rendition  of  the 
Judgment,  the  defendant,  in  vacation, 
filed  his  petition  In  the  action,  the  mate- 
rial part  of  which  is  as  follows:  "(1)  At 
the  trial,  when  your  honor  overruled  de- 
fendant's demurrer,  and  authorized  plain- 
tiffs' counsel  tu  draw  a  judgment  of  recov- 
ery against  defendant  for  the  amount  de- 
manded in  the  complaint  of  plaintiffs,  the 
defendant,  this  petitioner,  understood  your 
honor  to  refuse  his  application  to  be  al- 
lowed to  file  an  answer,  and  was  thus  sur- 
prised and  misled  as  to  the  proper  course 
to  be  pursued  by  him  in  the  management 
of  his  case.  (2)  After  the  trial,  the  defend- 
ant, your  petitioner,  discovered  evidence 
that  would  have  had  a  very  material 
effect,  as  be  believes, in  modifyingthejudg- 
ment  aforesaid,  if  It  had  been  before  the 
court  upon  a  trial  of  the  case  upon  its  mer- 
its. That  evidence  was  the  written  re- 
ceipt of  Thomas  O.  Skiuner,  one  of  the 
plaintiffs  in  said  action,  for  seventy -five 
dollars  in  full  of  all  fees  down  to  Septem- 
ber 23, 1S87,  and  the  written  receipt  of  the 
other  plaintiff,  J.  H.  Blount,  for  twenty 
dollars.  Said  receipts  are  herewith  filed 
as  a   part  of   this   petition.    That  said 


plaintiffs'  services  after  that  date  were  less 
onerous,  and  not  more  efUcient  than  they 
had  previously  been.  That  at  the  time  of 
the  trial,  this  petitioner  did  not  know  of 
the  existence  of  the  said  written  receipts, 
and  discovered  them  by  accident,  while 
searching  for  other  papers  after  the  ad- 
journment of  court.  He  could  not,  by  the 
exercise  of  due  diligence,  have  discovered 
this  evidence  in  time  for  the  trial.  (3) 
That  the  enforcement  of  the  Judgment, 
aforesaid  would  Inflict,  as  your  petitioner 
feels,  a  most  inequitable  hardship  apon 
hini ;  that  a  trial  of  the  case  upon  its  mer- 
its could,  at  most,  work  no  other  injury 
to  the  plaintiffs  than  a  brief  postponement 
of  their  demands,  provided  said  demands 
should  be  ultimately  determined  in  their 
favor  by  the  court ;  and  that  your  peti- 
tioner believes,  and  accordingly  avers, 
that,  upon  a  full  and  fair  trial  of  the  case 
upon  its  merits,  the  judgment  aforesaid 
would  be  most  materially  reduced  in 
amount,  if  not  entirely  reversed.  (4)  That 
there  was  never  any  express  contract  made 
for  the  services  rendered  by  plaintiffs  and 
recovered  In  said  Judgment;  that  the  case 
was  twice  appealed  to  the  supreme  court 
by  the  adverse  party,  and  that  piaintifls 
paid  no  attention  tothecase  inthatcoart, 
and  that  the  sum  charged  by  plaintiffs  In 
the  suit  in  which  their  services  were  ren- 
dered was  grossly  excessive  in  comparison 
with  the  services  rendered.  Wherefore,  in 
consideration  of  the  surprise  aforesaid,  by 
which  your  petitioner  wan  so  overwhelmed 
as  for  the  time  to  lose  a  Judicious  control 
of  himself  and  his  case,  and  in  considera- 
tion of  the  after-discovered  evidence  above 
referred  to,  and  in  consideration  of  the 
tact  that  a  trial  of  the  case  upon  its  mer- 
its would  work  no  wrong  or  Injury  to  any 
of  the  parties,  your  petitionei-  prays  that 
the  judgment  aforesaid  may  be  set  aside; 
that  the  case  may  be  reinstated  upon  the 
docket;  that  petitioner  may  be  allowed 
to  file  an  answer  in  the  case;  and  that  the 
case  itself  may  be  tried  upon  its  merits. 
And  for  such  other  and  further  relief  as  to 
justice  and  equity  may  appertain."  The 
plaintiffs  each  filed  their  answer  to  this 
petition,  and,  without  objection  from 
them,  the  court  afterwards  heard  the  mo- 
tion to  set  the  Judgment  aside,  the  coun- 
sel of  both  parties  being  present  and  de- 
bating the  same,  in  a  county  other  than 
that  in  whose  court  such  judgment  wan 
given.  The  court  gave  judgment,  whereof 
the  following  is  a  copy  :  "  tJpon  consider- 
ing the  petition  and  affidavits  and  exhib- 
its filed  herein,  and  the  facts  found,  an 
above  set  forth,  and  the  court  being  ot 
the  opinion  that  It  now  has  not  the  power 
to  vacate  or  to  set  aside  said  judgment, 
rendered  at  the  spring  term,  ISiW,  of  Per- 
quimans superior  court,  it  is  ordered  that 
the  petition  be  dismissed  at  the  cost  of  the 
petitioner,  Harvey  Terry. "  The  petitioner 
excepted  to  the  ruling,  and  appealed  to  the 
supreme  court. 

L.  D.  Starke,  for  appellant.  W.  B.  Rod' 
wan,  Jr.,  for  appellees. 

Merrimok,  C.  J.,  (after  stating  the  facta 
as  above.)  The  statutory  provision, 
(Code,  S  ^4)  invoked  by  the  defendant 
provides  that  "the  Jadgs    •    •    •    may 
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also,  in  his  discretion,  an.d  upon  sncb 
terms  as  may  be  just,  at  any  time  within 
one  year  after  notice  tliereol,  relieve  a  par- 
ty from  a  judgment,  order,  or  otiier  pro-- 
ceeding  taken  aeainst  iiim  through  his 
mistalie,  Inadvertence,  HurprlHu, or  excusa- 
ble neglect, "  etc.  This  implies  not  simply 
any,  but  reasonable,  mistake,  inadvert- 
ence, or  excusable  neglect  as  to,  or  sui- 
prise  occasioned  by,  some  fact,  or  some- 
thing that  has  or  has  not  been  done,  of 
which  the  complaining  party  ought  to 
have  knowledge,  and  which,  if  he  had  had 
such  knowledge,  might  have  prevented  the 
judi^nient,  order,  or  other  proceeding  of 
which  he  complains.  And  such  judgment, 
order,  or  other  proceeding  must  have  been 
given  or  taken  against  him  tiirough  sifch 
mistake,  inadvertence,  surprise,  or  excus- 
able neglect.  The  statutory  provision 
does  not  extend  to  mistakes  as  to  the  law 
applicable,  or  as  to  what  the  complaining 
party  might  or  ought,  or  ought  not,  to 
do  in  the  course  of  the  trial,  or  as  to  what 
steps  he  ought  to  take  with  a  view  to 
have  errors  of  the  court  corrected.  Itdoes 
not  imply  that  theconrt  may  grant  a  new 
trial  or  set  aside  u  judgment  for  errors  of 
law  of  the  court,  or  upon  the  ground  that 
the  party  was  ignorant  of  the  law  or  his 
rights,  an.d  as  to  the  methods  and  means 
whereby  he  might  assert  or  enforce  them. 
He  may  reasonably  be  misled  or  surprised 
by  matters  of  fact,  and  on  that  account 
be  excused  and  relieved  from  the  Judgment 
againHt  him,  but  errors  of  the  court  must 
be  corrected  by  itself  in  the  appropriate 
way  and  at  the  proper  time  or  by  the 
court  of  errors.  The  judgment  Of  which 
tbe  defendant  complains  was  not  giten 
against  him  through  bis  mistake,  inad- 
vertence, surprise,  or  excusable  neglect  as 
to  a  fact,  or  matters  of  fact.  His  mistake 
was  as  to  what  steps  he  ought  to  have 
taken  to  have  the  alleged  errors  of  the 
court  corrected.  The  court  held  that  his 
demurrer  was  frivolous,  and  he  excepted. 
He  then  requested  the  court  to  allow  him 
to  file  an  answer,  and  thus  make  defense. 
The  court  held  that  it  had  not  power  to 
allow  him  to  file  an  answer,  and  he  again 
excepted,  and  appealed.  This  was  his 
proper  course,  but  he  abandoned  his  ap- 
peal, and  thus  lost  his  opportunity  to 
have  tbe  errors  assigned  corrected.  That 
be  tbus  improvidently  lost  his  remedy 
through  mistake  or  Ignorance  of  the  law 
la  no  reason  why  the  judgment  should  be 
set  aside.  The  court  therefore  properly 
denied  the  motion  upon  the  groundb  spe- 
cially assigned. 

We  think,  however,  that  the  court 
should  have  granted  the  motion  so  far  as 
to  modify  the  judgment,  and  make  the 
same  a  judgment  by  default  and  inquiry, 
as  allowed  by  the  statute,  (Code,  §  3K6.)  It 
was  clearly  irregular  in  that  it  was  final. 
The  plaintiffs'  cause  of  action  alleged  did 
not  warrant  such  judgment.  They  al- 
leged in  their  complaint  simply  that  the 
defendant  was  Indebted  to  them  "in  the 
sum  of  one  thousand  dollars  for  services 
rendered  upon  his  retainers, "  in  the  case 
specified.  They  did  not  allege  and  set 
"forth  one  or  more  causes  of  action,  each 
consisting  of  the  breach  of  an  express  or 
implied  contract  to  pay,  absolutely  or  up- 


on a  contingency,  a  sum  or  sums  of  mon- 
ey fixed  by  tbe  terms  of  tbe  contract,  or 
capable  of  being  ascertained  therefrom  by 
computation,"  or  that  the  defendant  bad 
agreed  and  promised  to  pay  them  the  snm 
specified  or  any  particular  sum  of  money. 
They  must  have  done  so  to  entitle  them 
to  a  judgment  by  default  final.  Code,  §§ 
385,  386;  Witt  v.  Long,  93  N.  C.  388;  Hart- 
man  v.  Farrlor,  95  N.  C.  177.  That  the  de- 
fendant's demurrer  was  adjudged  to  b^ 
frivolous  (Moore  v.  Hobbs,  79  N.  C.  535) 
cuuld  not  help  the  plaintiffs,  and  entitle 
them  to  Judgment  by  default  final.  The 
statute  (Code,§  388)  does  not  provide  that 
such  adjudication  shall  have  such  effect. 
It  simply  puts  the  demurrer  out  of  the 
way,  and  leaves  the  party  prejudiced  by  it 
to  obtain  his  Judgment  as  if  it  had  not 
been  filed.  Regnlarly,  the  plaintiff  or  par- 
ty prejudiced  thereby  should  apply  to  tl»e 
court  at  the  return-term  to  have  the  de- 
murrer or  other  pleading  adjudged  friv- 
olous, but,  if  he  fails  to  do  so  thnn,  and 
,  does  so  Buccessfnlly  afterwards,  he  would 
be  in  the  like  case  as  if  he  had  failed  to 
take  judgment  by  default  final  or  by  de- 
fault and  Inquiry,  when  he  might  have 
dune  so  at  the  return-term,  and  failed  to 
do  so.  , 

Such  irregularity  of  the  Judgment  was 
not  assigned  specifically  as  one  of  tbe 
grounds  of  the  motion,  but  the  real  pur- 
pose of  the  latter  was  to  have  the  Judg- 
ment in  question  set  aside  for  any  proper 
cause.  The  motion  was  made  in  the  ac- 
tion, and  it  embraced  the  whole  record 
within  its  scope,  so  that  tbe  court  could 
see,  and  ought  to  have  seen,  the  irregular- 
ity, and  granted  the  defendant  such  relief 
as  the  nature  of  his  motion  would  allow, 
and  be  appeared  to  be  entitled  to  have. 
There  was  no  substantial  reason  why  such 
relief  should  not  be  granted.  It  would  be 
circuitous,  dilatory,  and  serve  no  useful  or 
Just  purpose  to  deny  the  motion  npon  the 
particular  grounds  assigned  by  the  mover, 
and  leave  him  to  make  another  motion 
for  the  same  purpose,  simply  assigning  In 
its  support  a  ground  not  specified,  but 
which  plainly  appeared  in  tbe  record  at 
the  hearing  of  the  first  motion.  The  law 
does  not  encourage  unnecessary  circuity 
of  method,  but,  on  the  contrary,  the  court 
will  settle  and  administer  the  right  In  tbe 
action  promptly  without  regard  to  mem 
forms.  Moore  v.  No  well,  »4  N.  C.  2B5; 
Patrick  v.  Railroad,  93  N.  C.  422;  Harris 
V.  Sneeden,  104  N.  C.  369, 10  S.  E.  Rep.  477. 

It  wasobjpcted  In  this  court  ontheargu- 
ment,  that  the  motion  was  made  in  vaca- 
tion, and  heard  In  acounty  other  than  that 
in  Whose  court  the  Judgment  was  given. 
This  objection  would  have  foree  but  for 
the  fact  that  it  sufficiently  appears  by 
the  record  that  the  plaintiffs,  the  parties, 
consented  to  allow  it  to  be  thus  made  and 
beard.  It  appears  that  the  plaintiffs  ac- 
cepted service  of  notice  of  the  application, 
that  the  hearing  was  continued  by  con- 
sent from  day  to  day,  and  that  the  par- 
ties, both  the  plaintiffs  and  defendant, 
were  represented  by  counsel,  who  argued 
the  motion  at  length  at  the  hearing,  and  no 
such  objection  was  made.  At  all  events, 
none  appears  in  the  record.  The  reasona- 
ble andstrong  implication  is  that  tbe  par- 
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ties  consented  to  allow  the  motion  to  be 
made  and  heard  In  vacation  and  at  the 
place  specified.  By  consent  this  might  be 
done.  Coates  ▼.  Wtllces,  94  N.  C.  174;  By- 
num  V.  Powe,  97  N.  C.  374,2  S.  E.  Rep.  170; 
McNeill  V.  Hodges,  99  N.  C.  248,  6  S.  E.  Rep. 
127;  Gatewood  v.  Lealc,  99  N.  C.  363,6  S. 
E.  Rep.  706.  There  is  therefore  error.  To 
the  end  that  the  order  denying  the  motion 
may  be  reversed,  and  Judgment  entered  in 
accordance  with  this  upiuion,  let  the  mat- 
ter bo  certified  to  the  superior  court,  ac- 
cording  to  law. 

O07  N.  C.  US) 

Lawrencr  t.  Weeks. 

{Supreme  Court  of  North  CaroUna.   Oct  20, 
1890.) 

LlBN  OV  CBATTEI.  Il0IIT0i.0B. 

B.  and  W.  agreed  to  divide  a  crop,  the  for- 
mer to  fumisbi  the  land,  team,  and  implements, 
and  the  latter  to  do  the  work.  Defendant  made 
advances  to  W.,  and  took  an  agricultural  lien, 
and  also  an  agreement  from  B.  releasing  his  pre- 
ferred lien  for  rents.  The  lien  was  registered, 
but  not  the  agreement.  Subsequently  B.  execut- 
ed a  lien  and  mortgage  on  the  crop  to  secure  the 
price  of  a  team,  wtuob  mortgage  was  duly  re- 
corded, and,  before  maturity,  transferred  for 
value  to  plaintift,  who  hadnonotioe  of  B.'s  agree- 
ment with  defendant.  The  crop  raised  on  the 
land  was  seized  and  converted  by  defendant 
Held,  that  tiie  rights  of  plaintiff  under  his  mort- 
gage were  not  affected  by  the  unregristered  agree- 
meot  and  defendant  was  liable  to  plaintiff  for 
one-half  the  value  of  the  crop. 

This  is  a  controversy,  without  action, 
heard  and  determined  before  Aumfikld,  J., 
at  September  term,  1890,  of  the  superior 
court  of  Halifax  county,  upon  the  follow- 
ing facts,  agreed  upon  and  submitted :  (1) 
In  the  beginning  of  the  year  1889,  one  W. 
S.  Biggs  was  engaged  In  the  cultivation 
of  the  soil  in  said  county,  upon  the  follow- 
ing described  land:  His  own  land, 
bounded  by  the  lands  of  the  Higgs  tract, 
W.  F.  Riddicic,  and  W.  H.  Kitchen.  (2) 
Upon  said  land,  the  said  year,  the  said 
Biggs  cultivated  a  one-horse  crop  for 
wages,  and  a  one-horse  crop  was  cultivat- 
ed therecm  by  Bryant  Wiggins,  under  the 
followlog  agreement  between  himself  and 
said  Biggs:  Biggs  was  to  furnish  the 
land,  farming  implements,  the  corn,  and 
feed  the  team,  and  the  said  Wiggins  was 
to  do  tfae  necessary  work,  and  the  crop 
was  to  be  equally  divided.  (3)  The  said 
Biggs,  on  the  19th  day  of  April,  1889,  exe- 
cuted to  John  T.  Brlnkley  the  annexed  lien 
and  mortgage,  which  was  duly  recorded 
on  the  24th  day  of  suld  month.  The  note 
therein  mentioned  was  for  the  purchase 
money  of  horses,  theretofore  sold  to  said 
Biggs  by  said  Brlnkley.  (4)  The  said 
Brlnkley,  immediately  after  the  execution 
of  said  mortgage,  sold  the  note  therein 
mentioned  for  valuable  conBlderatl<m  to 
the  plaintiff,  and  the  same  is  now  due  and 
unpaid.  (5)  To  enable  the  suld  Wiggins 
to  cultivate  the  said  crop,  the  defendant, 
J.  R.  Weeks,  agreed  to  make,  and  did 
make,  advances  to  him  In  the  sum  of  $80, 
and  took  from  him,  before  making  any 
advances,  the  annexed  agricultural  Hen, 
which  was  duly  registered  on  the  12th  day 
of  March,  18X9,  and  excepting  that  part 
thereof  which  readi<  as  follows:  "I,  the 
owner  of  the  land  described  in  the  torego- 


ing  Instrument,  do  hereby  agree  with  the 
said  J.  R.  Weeks,  in  consideration  of  the 
advance  to  be  made  to  Bryant  Wiggins 
by  J.  R.  Weeks,  that  the  above-given  lien 
shall  have  priority  to  the  rents  due  me  by 
Bryant  Wiggins  during  the  year  18H9,over 
any  rents  to  which.  I  may  be  entitled,  up- 
on the  crop  to  be  made  by  said  Bryant 
Wigginson  said  land  dnringsaid  year.  W. 
S.  BmoB.  [Seal.]  Witness:  J.  R.  Andeb- 
soN, " — which  was  never  registered.  (6) 
There  were  two  bales  of  cotton  raised  on 
the  land  cultivated  by  said  Wiggins,  worth 
f  92.63,  and  the  said  Weeks  took  possession 
of  both  bales,  and  converted  them  to  bis 
own  use.  (7^  The  plaintiff  had  no  actual 
nptlce  of  the  signing  of  the  said  writing 
by  said  Biggs,  at  the  time  of  the  transfer 
by  said  Brinkley  to  him,  bat  said  Brink- 
ley  had  actual  notice  of  si^d  paper  signed 
by  said  Biggs  at  the  time  of  the  execution 
of  the  mortgage  and  lien  to  him.  If  the 
court  shall  be  of  the  opinion  that  the  plain- 
tiff is  entitled  to  recover,  it  will  give  Judg- 
ment in  his  favor  for  (46.26,  one-half  the 
value  of  said  cotton,  or  any  amount  be 
may  be  entitled  to,  and  for  costs,  other- 
wise it  will  give  Judgment  against  the 
plaintiff  for  costs.  The  court  gave  Judg- 
ment for  the  defendant,  and  the  plalatUt 
appealed. 

W.  A.  Dunn  and  Batcbelor  A  Devereux, 
for  appellant.  R.  O.  Burton,  Jr.,  for  ap- 
pellee. 

Davis,  J.,  (after  stating  ibe  facts  as 
above.)  The  agricultural  lien  set  out  Is 
in  the  usual  form  for  supplies  to  an 
amount  not  to  exceed  fSO,  to  be  advanced 
to  Bryant  Wiggins,  during  the  year  18^ 
"to  be  by  him  expended  In  the  cultivation 
of  a  crop  during  said  year  upon  the  fol- 
lowing described  land,  •  *  >  •  owned 
by  W.  S.  Biggs, situate  in  Conconary  town- 
ship." The  mortgage  from  Biggs  to 
Brlnkley.  also  set  out  in  the  case.  Is  to 
secure  advances  "in  money  or  supplies  to 
an  amount  not  to  exceed  the  sum  of  one 
dollar, "and  an  existing  indebtedness  of 
$2«0.56,  due  the  1st  dny  of  November  fol- 
lowing, and  conveys,  besides  certain  per- 
sonal property, "  all  ofthecrops  which  may 
be  made  by  him  the  prenent  year  on  the 
land  of  his  own  in  Halifax  county,  bound- 
ed by  the  lands  of  the  Higgs  tract,  W.  T. 
Biddick,  and  W.  H.  Kitchen  land,  and  up- 
on any  other  that  he  may  cultivate  in 
said  county, "etc.  It  is  insisted  for  the 
plaintiff  (appellant)  that  the  Hen  given  by 
Wiggins  to  Weeks  is  void  for  vagueness 
and  uncertainty  In  the  description  of  the 
land:  "Owned  by  W.  S.  Biggs,  In  Con- 
conary township."  It  is  further  contend- 
ed for  the  appellant  that  if  it  he  conceded 
that  the  Instrument  executed  by  Biggs,  and 
attached  to  the  lien  given  by  Wiggins  to 
Weeks,  subordinated  his  interest  in  the 
crop  to  the  debt  that  might  be  due  from 
Wiggins  to  Weeks  for  ad  vancements,  yet, 
us  It  was  not  registered,  it  passed  nothing 
as  against  cre<11tor8  or  purchasers  for 
value;  and  to  this  itis  replied.  It  passed  an 
equity  which  is  good  against  the  plaintift 
as  to  his  pre-existing  debt.  These  are 
questions  with  which  we  need  not  trouble 
ourselves,  for,  as  the  note,  with  the  mort- 
gage securing  it,  was  not  due  till  Novem- 
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ber,  1889.  and  was  transferred  to  tta« 
plalntin  before  It  xras  due,  and  wltbont 
notice  to  hliu,  he  took  It  discharged  of 
anyequitythateitherthemaker  or  anyone 
claiming  throngh  him  might  have  aKsinst 
the  payee  In  the  note.  While  Brlnkley, 
the  payee  nf  the  note,  and  mortgagee,  had 
actual  notice  of  the  pn  pore  signed  byBlggps, 
releasing  his  preferred  Hen  tor  rents  to 
Weeks,  yet  Weeks  had  the  lien  executed  by 
Wiggins  dniy  registered,  without  tnklng 
the  precaution  to  have  the  agreement  of 
Biggs  registered  with  it  as  a  part  thereof, 
and,  as  to  third  parties,  the  agreement 
had  no  more  force  and  effect  than  an  un- 
registered mortgage  or  Hen  would  have; 
and  an  unregistered  mortgage  or  lien  will 
not  operate  to  the  prejudice  of  creditors 
or  purchasers  tor  value,— certainly  of  pur- 
chasers or  creditors  for  value,  and  with- 
out notice.  This  U  too  well  settled  to 
need  citation  of  authority.  The  defend- 
•  ant  says  that  the  mortgage  to  Brlnkley 
did  not  include  the  crop  made  on  the 
land  by  Wiggins,  for,  asto  that,  Biggs  and 
Wl^^ins  were  agricultural  partners,  and 
for  this  he  cites  the  cases  of  Lewis  v.  Wil- 
kli]R,Pbll.£q.803.and  Reynolds  v.  Pool,  84 
N.  C.  S7.  There  was  no  contract  of  part- 
nersblp,  (Code,  S  1744,)  certainly  none  by 
express  agreement ;  and  both  the  Hen  made 
l>y  Wiggina  to  the  defendant.  Weeks,  and 
the  unregistered  agreement  by  Biggs  at- 
tached thereto,  not  only  preclude  the  idea 
of  a  partnership  by  implication,  but  they 
show  too  plainly  to  admit  of  doubt  that 
the  relation  between  Biggs  and  Wiggins 
was  that  of  landlord  and  tenant  or  crop- 
-per.  Upon  the  case  submitted,  the  plain- 
tiff was  entitled  to  Judgment  for  fl6.28, 
and  costs.    Tbnre  is  error. 

aOT  N.  C.  88)  — — 

Smith  v.  Tindall. 

(SupreiM  Coiirt  <tf  North  CamMna.    Oot.  90, 
1890.) 

Rsirrnia  on  BniBsa. 
'  Where  a  lease  of  a  farm  on  shares  Is  In- 
deflnite  as  to  the  time  of  its  termination,  and  no 
time  Is  fixed  therein  for  division  of  the  crops, 
the  lessor  is  entitled  to  so  much  of  the  gathered 
OOP  aa  is  necessary  to  pay  the  rents  due  him 
and  advaucements  made  by  him,  without  wait- 
ing until  the  whole  of  the  crop  shall  be  gathered. 

Appeal  from  superior  court,  Greene 
county;  Boykin.  Judge. 

Tbis  was  a  civil  action,  tried  before  Bot- 
siN.  J.,  and  jury,  spring  term,  1800,  of 
Greene  superior  court.  The  following  is  a 
copy  of  the  material  part  of  the  case  set- 
tled on  appeal :  Tbe  plaintiff  claimed  to 
be  the  owner  of  the  property  in  contro- 
versy, which  was  a  crop,  as  landlord  of  the 
defendant,for  rents  doe  from  the  defend- 
ant, and  for  advances  made  by  plaintiff  to 
enable  him  to  cultivate  the  land  which  he 
bad  rented  from  tbe  plaintiff,  and  on 
which  the  property  in  controversy  was 
raised.  The  defendant  claimed  that  the 
plaintilf  was  tbe  owner,  and  entitled  to 
tbe  possession  of  the  same.  Under  proper 
proceedings  in  "claim  and  delivery"  the 
property  had  been  delivered  to  the  plaln- 
tifi.  On  tbe  trial  the  plaintilf  proved  that 
the  property  was  worth  1211.69;  that 
tbere  was  due  from  the  defendant  to  the 


plalntin,  for  rent  and  advances,  a  sum 
considerably  In  excess  of  the  property  la 
controversy.  There  was  no  evidence  to 
show  that  the  defendant  bad  removed 
any  of  the  crop  from  the  premises,  or  bad 
disposed  of  any  of  the  crop,  without 
plaintiff's  permissiun,  or  as  to  when  the 
rent  was  due,  or  the  advances.  The  crop 
was  not  all  gathered  when  this  action 

was  brought,  which  was  on  the day 

of ,  prior  to  theSlstday  of  December, 

of  the  year  during  which  the  lund  was 
rented  and  the  crop  raised,  which  is  the 
subject  of  tbe  controversy.  It  was  In  evi- 
dence That  the  crop  had  been  consumed. 
The  court  instructed  the  Jnry  to  answer 
the  first  iRBue,  which  was,  "Is  the  plaintiff 
tbe  owner,  and  entitled  to,  the  immediate 
possession  of  tbe  'property  In-  controver- 
sy?" "No."  The  plalntin  excepted.  His 
honor  rendered  Judgment  for  a  return  of 
the  property  to  the  defendant,  if  such  re- 
turn can  be  had,  and.  If  not,  then  for 
f 211. 59,  the  value  thereof,  together  with 
in terent  and  costs,  from  which  Judgment 
the  plaintiff  appealed  to  the  supreme 
court,  on  the  grounds  that  the  court 
should  have  instructed  the  jnry  to  find 
that  the  plaintiff  was  tbe  owner,  but  not 
entitled  to  Immediate  possession,  of  tbe 
property  in  controversy,  and  that  the 
judgment  should  have  been  rendered  only 
tor  the  costs,  and  not  for  the  value  there- 
of, as  a  return  thereof  could  not  be  bad. 

W.  C.  Munroe,  tor  appellant.  O.  M. 
Llndaey,  for  appellee. 

Mebrimon,  C.  J.,  (after  atating  tbe  Cacta 
aa  above.)  The  crop  In  question  was 
vested  in  possession  of  tbe  plaintiff,  as 
landlord,  aad  he  had  a  paramount  lien 
thereon  until  the  rents  and  the  money  due 
to  him  tor  advancements  made  by  him  to 
the  defendant  to  make  the  crop  were  dis- 
charged. The  statute  (Code,  g  1754)  soex- 
pressly  provides.  Ho  far  as  appears  the 
lease  was  indefinite  as  to  the  time  of  its 
termination,  and  no  particular  time  was 
speclfiinl  therein  when  the  crop  should  be 
divided,  or  when  the  plalntin  might  en- 
force his  lien.  In  such  case  the  lease  termi- 
nates when,  within  a  reasonable  time, 
the  crop  shall  be  gathered  and  divided; 
and  the  crop  should  be  divided,  in  the  ab- 
sence of  agreement  to  the  contrary,  as 
soon  as  conveniently  it  may  be.  Indeed, 
unless  otherwise  provided  by  agreement, 
the  crop  should  be  divided  from  time  to 
time,  as  considerable  parts  thereof  shall 
be  gathered,  especlaHy  where  the  gather^ 
ing  of  the  whole  Is  delayed  for  a  consider- 
able length  of  time.  Tbere  is  no  reason, 
ordinarily,  why  this  shall  not  be  done, 
and  reasons  of  convenience,  economy,  safe- 
ty of  tbe  parts  of  the  crop  gathered,  and 
security  of  the  rights  of  the  parties  inter- 
ested, strongly  suggest  that  it  should  be. 
In  this  case  it  does  not  appear  that  by  the 
terms  or  ettect  of  tbe  contract  of  lease  the 
crop  was  not  to  be  divided,  and  the  plain- 
tin  have  his  part  thereof,  until  after  th* 
whole  crop  should  be  gathered.  Nor  was 
any  reason  suggested  on  the  argument, 
nor  can  we  conceive  of  any  Just  one,  why 
tbe  plalntin  was  not  entitled  to  have  his 
share  of  the  crop  gathered  at  the  time  he 
demanded  it.  His  claims  were  paramount. 
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and  had  to  be  satisfied,  thongb  they  took 
the  whole  crop.  So  the  law  provides. 
Why,  then,  should  he  delay,  or  be  allnwiKl 
to  delay,  the  plaintiff  iu  having  what  was 
his  own?  Hence  the  plaintiff  was  enti* 
tied,  at  the  time  he  brought  the  action, 
to  have  so  much  of  the  gathered  crop  as 
was  necessary  to  pay  the  rents  due  him, 
and  to  pay  for  the  advancements  made  by 
bim.  But  the  defendant  denied  his  right 
in  that  respect,  contending  that  his  right 
did  not  accrue  until  the  whole  of  the  crop 
should  be  gathered,  and  he  refused  to  al- 
low tlie  plaintiff  to  have  any  part  of  the 
crop.  Thereupon  the  action  was  brought. 
On  the  trial  it  appeared  that  the  property 
(the  part  of  the  crop  gathered)  delivered 
to  the  plaintiff  was  less  than  the  part 
thereof  to  which  he  was  entitled  as  land- 
lord.  He  got,  by  virtue  of  the  ancillary 
proceeding  of  claim  and  delivery,  only 
part  of  what  he  had  the  right  to  have. 
He  ought,  therefore,  so  far  as  appears,  to 
have  recovered.  This  case  Is  materially 
different  from  Jordan  v.  Bryan,  103  N.  C. 
69,  9  S.  E.  Rep.  135.  In  that  case  the  lease 
was  lor  the  year  18S7.  and  "the  time 
agreed  on  when  the  advances  made  for 
1887  should  be  due  and  demandable  was 
when  all  the  crops  were  gathered  and  di- 
vided. There  was  no  agreement  as  to  the 
time  when  the  crops  should  be  divided." 
As  we  have  seen,  in  the  present  case,  the 
lease  was  indefinite  as  to  the  time  of  its 
termination,  and  no  time  was  fixed  there- 
in, by  its  terms,  when  the  crop  shonld  be 
divided,  or  when  the  plaintiff  might  de- 
mand and  have  his  part  thereof.  The 
court  erred  in  directing  the  jury  to  render  a 
verdict  in  the  negative  upon  the  issue  sub- 
mitted to  them.  The  plaintiff  is  entitled 
to  a  new  trial,  and  we  so'  adjudge.  To 
that  end  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 


(107  N.  C.  36) 

Commissioners  of  Oreene  County  et  al. 
V.  Murphy  et  al. 

(Supreme  Count  of  North  Carolina.    Oct.  30, 
1890.) 

COLLBCnOM  OF  Taxbs — Rbmedies. 

The  mode  of  collecting  taxes  belne  pre- 
sorllied  and  pointed  out  by  statute,  an  actioo  in 
equity  cannot  be  maintained  by  a  county  to  en- 
force the  recovery  of  taxes  until  the  statutory 
remedies  stiall  be  exhausted. 

Appeal  from  fcuperiorcourt,  Greene  coun- 
ty; E.  T.  BoYKiN,  Judge. 

This  action  is  brought  by  the  board  of 
commissioners  of  the  county  of  Oreene  to 
enforce  the  collection  of  certain  alleged  ar- 
rearages of  taxes  due  that  county  for  the 
years  1881  to  1886,  inclusive,  levied  upon 
certain  real  estate  specified,  the  property 
(at  the  time  of  such  levy)  of  the  defendant 
John  Murphy,  and  charged  against  him, 
parts  of  which  he  has  since  sold  to  other 
defendants,  and  to  enforce  the  alleged  lien 
of  such  tuxes  Imposed  upon  the  real  estate 
mentioned.  It  is  alleged  in  the  complaint 
that  so  much  of  the  taxes  levied  upon  the 
land  as  were  due  to  the  state  were  paid ; 
that  so  much  of  the  same  as  were  due  the 
said  county,  or  a  considerable  part  there- 
of, hare  not  been  paid ;  that  jadgmeuta 


for  the  same  against  the  sheriff  of  that 
county,  charged  with  thecollectlonof  such 
taxes,  and  the  sureties  to  his  offlcial  bonds, 
were  obtained  in  favor  of  said  county; 
that  parts  of  these  judgments  have  been 
paid,  and  other  parts  thereof  remain  un- 
paid. It  is  not  alleged  that  the  sureties  of 
the  said  sheriff,  against  whom  judgments 
were  taken,  are  insolvent,  or  that  such 
balances  unpaid  could  not  becollectedfrom 
them  by  execution.  Another  sheriff  was 
afterwards  charged,  in  1888,  to  collect  from 
the  defendant  Murphy  the  alleged  arrear- 
ages of  taxes,  but  be  desisted  from  so  do- 
ing upon  the  ground  that  said  Murphy 
made  affidavit,  as  allowed  by  statute, 
that  he  had  paid  such  taxes  to  the  former 
sheriff ;  bat  the  plaintiffs  allege  that  there 
was  no  such  payment  In  fact.  The  com- 
plaint demands  judgment  against  the  de- 
fendant Murphy  tor  the  amount  of  such 
taxes  unpaid;  that  the  same  be  declared 
to  be  alien  upon  the  real  estate  mentioned  ;■ 
that  the  same  be  sold ;  and  for  general  re- 
lief. The  defendants  demur  to  the  com- 
plaint, and  assign  as  groijnds  of  demurrer, 
among  other  things,  that  the  plaintiffs 
have  no  capacity  in  law  or  authority  to 
bring  or  maintain  the  action;  that  the 
court  has  no  jurisdiction  to  entertain  the 
action ;  that  tlie  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cauxe  of  ac- 
tion, etc.  •  The  court  sustained  the  de- 
murrer and  dismissed  the  action,  and  the 
plaintiffs  appealed. 

W.  v.  Munroe,  for  appellants.  O.  it. 
LiDdaey  and  T.  C.  Wooteo,  tor  appellees. 

Merrimon,  C.  J.,  (.after  stating  the  fUcta 
as  above.)  If,  in  possible  cases,  the  chan- 
cery jurisdiction  of  the  court  might  be  in- 
voked to  enforce  liens  upon  real  estate  cre- 
ated by  taxes  duly  levied  thereupon,  and  the 
collection  of  arrearages  of  taxes  in  favor 
of  the  state  or  counties,  the  present  is 
not  one  of  them.  The  taxes  specified  In 
the  complaint  were  duly  levied  upon  the 
land  mentioned.  A  tax-list  and  the  order 
to  collect  were  placed  In  the  hands  of  the 
sheriff  charged  by  the  law  to  collect  the 
taxes  therein  specified.  He  foiled  to  collect 
the  same,  ar«  he  was  bound  to  do,  or  he  did 
collect  them  and  failed  to  account  therefor, 
and  thus  committed  a  breach  of  the  condi- 
tions of  his  appropriate  official  bond,  and 
for  such  breaches-  judgments  against  him 
and  his  sureties  to  his  bond  were  obtained 
in  favor  of  the  county  of  Greene.  Such 
remedy  is  given  by  statute.  It  is  not  al- 
leged that  these  judgments  cannot  *)e  col- 
lected, nnd  that  the  county  has  no  remedy 
other  than  that  sought  by  this  action. 
The  statutes  in  respect  to  revenue  and 
taxation  contemplate  and  intend  that 
taxes  shall  be  levied,  and  the  collection 
thereof  promptly  enforced,  in  the  way  and 
by  the  means  and  remedies  therein  pre- 
scribed, and  certainly  no  action  like  the 
present  one  can  be  employed  to  enforce 
such  collection  until  the  statutory  remedies 
shall  be  exhausted,  it  then.  There  Is  no 
statutory  provision  that  prescribes  or  al- 
lows the  remedy  intended  by  this  action. 
Gatling  V.  Commissioners,  92  N.  C.  536; 
Wade  V.  Commissioners,  74  N.  C.  81 ;  Hug- 
gins  V.  HInson,  Fhll.  (N.  C.)  126.  It  is  very 
clear  that  this  action  cannot    be  main- 
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tained.  and  we  need  not  advert  in  detail  to 
the  numeruusaasiguments  of  error.  Judg- 
ment aliirmed. 

a07  N.  C.  116)        I        ~"~~ 

KoRNBOAT  ▼.  Farmers*  A  Merchants' 
Steam-Buat  Co. 

(Supreme  Court  of  North  CaroUna.     Oct  90, 
1890.) 

BmoKcsMSNT  OP  liUN  ON  Stbam-Boat— Partibs. 
In  an  action  to  enforce  a  lien  .en  a  steam- 
boat for  mactiinery  placed  therein,  a  motion  by 
defendant  that  a  suiisequent  mortgaigeeof  therea- 
■el  be  made  a  party  defendant  is  properly  denied, 
as  anch  mortg^ee  is  not  a  necessary  party. 

Api>eal  from  superior  court,  Craven 
county:  T.  B.  Womack,  Judge. 

This  action  is  brought,  as  stated  in  the 
case  settled  on  appeal  tor  this  court,  to 
recover  of  the  defendant  f  2,000  on  a  con- 
tract made  by  the  plaintiffs  with  the  de- 
fendant for  certain  machinery  described  in 
article  2  of  the  complaint,  and  for  f  79  16 
for  the  value  of  certain  articles  furnished 
to  defendant,  as  alleged  in  article  1  of  the 
second  cause  of  action  In  the  complaint, 
and  to  have  the  same  declared  a  lien  on 
the  steam-boat  Carolina,  described  in  the 
complaint;  and  that  said  steam-boat 
be  sold  to  satisfy  the  same,  under  the  con- 
tract, lien,  and  notice  set  out  in  Kxhibit 
A.  -Which  was  also  a  part  of  the  com- 
plaint. The  defendant,  in  Its  answer,  de- 
nied the  allegntions  of  the  complaint,  and 
set  np  the  fact  that  said  steam-boat  had 
been  conveyed  to  T.  E.  Hooker,  by  a  bill 
of  sale  tvhich  Is  dated  January  25, 1^84,  and 
was  recorded  In  the  United  States  custom- 
house January  26,  1884.  At  the  May  term, 
1886.  of  said  court,  the  cause  was  referred 
to  Henry  R.  Bryan,  Esf).,  pursuant  to  the 
order  in  the  record.  The  cause  came  on 
for  a  hearing  upon  the  report  of  the  ref- 
eree, and  the  exceptions  tiled  thereto  by 
the  defendant,  and  his  honor  found  the 
facts  to  be  as  repcjrted  by  the  referee,  and 
adopted  them  as  his  own.  The  defendant 
thereupon  moved  that  the  plaintiff  be  re- 
quired to  make  T.  E.  Hooker  a  party  to 
the  action.  Motion  refused.  Exception 
by  defendant.  The  exception  of  the  de- 
fendant was  then  overruled,  to  which  de- 
fendant excepted,  and  Judement  rendered 
as  set  out  in  the  record.  To  which  judg- 
ment defendant  excepted,  for  error  by  the 
court  as  above  set  out. 

Green  &  Stevenson  and  TV.  TV.  Clark,  for 
appellant.    Clement  Af/toi'j',  for  appellee. 

Mbrrihon,  C.  J.,  (after  stating  the  facta 
as  above.)  After  the  court  had  found  the 
facts  of  the  case  in  the  course  of  the  ac- 
tion, and  was  ready  to  proceed  to  give 
fudgment,  the  defendant  moved  that  J.  E. 
Hooker  be  made  a  party  thereto,  on  the 
suggested  ground  that  the  defendant  had 
executed  to  him  a  mortgage  of  the  vessel 
mentioned  to  secure  his  debt  subsequent 
to  the  Hen  thereon  of  the  plaintiff  specified 
in  the  complaint.  That  such  person  had 
such  mortgage  did  not  render  him  a  nec- 
essary party  to  this  action-.  Any  rights, 
legal  or  equitable,  acquired  by  him  by  vir- 
tue of  It.  were  subsequent,  subject  to  and 
distinct  from  the  lien  of  the  plaintiff.  The 
plalntiO's  cause  of  action  was  distinctly 


against  the  defendant,  not  against  the 
mortgagee;  his  rights  in  litigation  did  not 
at  all  depend  upon  the  rights  or  claims  of 
that  mortgagee;  nor  had  the  latter  rights, 
or  cause  of  action  as  against  the  plaintill 
and  the  defendant,  as  to  the  plain  tlH's 
bause  of  action  In  litigation.  Granting 
that  the  mortgagee  bad  some  interest  in 
the  vessel,  it  was  acquired  subsequent  to 
the  plaintiff's  first  lien,  and  it  was  not 
necessary  to  litigate  that  interest,  settle 
and  determine  the  same,  In  order  that  the 
plaintiff's  cause  of  action  should  be  settled 
and  determined.  It  is  only  "when  a  com- 
plete determination  of  the  controversy 
cannot  be  bad  without  the  presence  ot 
other  parties,  the  court  must  cause  them 
to  be  brought  in. "  Code,  §  189 ;  Colgrove 
V.  Koonce,  78  N.  C.  363;  Wade  v.  Sanders, 
70  N.  C.  277;  McDonald  v.  Morris,  89  N.  C. 
99;  Boyle  v.  Bobbins,  71  N.  C.  130.  The 
plaintiff  alleged  no  cause  ot  action  against 
the  mortgage?  mentioned,  nor  does  he 
seek  redress  against  it.  If  the  title  to  the 
vessel  was  in  the  latter,  the  defendant 
might  have  made  that  a  defense;  indeed, 
it  seems,  that  it  intended  to  make  such  de- 
fense. Morehead  v.  Railroad  Co.,  96  N.  C. 
362, 2  S.  E.  Rep.  247 ;  Sons  of  Temperance  v. 
Aston,  92  N.  C.  588.  If  there  was  a  defect 
of  material  parties,  the  defendant  should 
have  taken  advantage  of  the  same  in  apt 
time,  by  demurrer,  if  such  defect  appeared 
from  the  complaint;  otherwise,  in  bis  an- 
swer. Otherwise,  he  will  be  deemed  to 
have  waived  such  objection.  Code,  §  239, 
par.  4,  §§  241,242;  Usry  v.Sult,91  N.  C.  406; 
Lunn  V.  Shermer,93  N  C.  164;  Leak  v.  Cov- 
ington, 99  N.  C.  559.  6  S.  E.  Rep.  241 ;  Silver 
Val.  MIn.  Co.  v.  Baltimore,  etc.,  Co.,  99  N. 
C.  445,  6  S.  E.  Rep.  735.  The  defendant  did 
not  demur  upon  the  ground  that  the  mort- 
gagee was  a  necessary  party,  nor  did  it 
so  insist  In  the  answer;  but,  if  it  had  done 
so,  such  objection,  as  we  have  seen,  would 
not  necessarily  have  availed  anything. 
When  the  action  Is  for  the  recovery  of  real 
or  personal  property,  a  person  not  a  par- 
ty to  It,  who  has  an  interest  in  the  sub- 
ject-matter of  ~the  action,  may  upon  his 
application,  be  made  a  party  b.y  proper 
amendment.  The  mortgagee  here  did  not 
ask  to  be  made  a  party.  Code,  §  lis9.  On 
the  argument  the  defendant's  counsel  cit- 
ed and  relied  upon  Hinson  v.  Adrian,  86 
N.  C.  61.  But  that  case  does  not  decide 
that  subsequent  incumbrancers  are  neces- 
sary, essential  parties  to  actions  to  en- 
force prior  Incumbrances,  and  must,  there- 
fore, be  made  such.  It  simply  decides  that 
subsequent,  Indeed  aU,  Incumbrancers 
should  be  made  parties  with  a  view  to  a 
complete  administration' of  their  rights 
respectively  in  their  just  order.  It  applies 
a  rule  of  equity  practice,  very  convenient 
and  wholesome,  that  ought  generally  to 
be  observed.  The  court  may  allow  a  mo- 
tion to  bring  in  such  parties.  It  might 
ex  mero  motu  direct  and  require  them  to 
be  brought  In,  where  it  could  see  from  the 
record  that  there  were  interested  incum- 
brancers not  before  it.  Southal  v.  Shields, 
81  N.  C.  28,  recog^nlzes  the  same  rule  ot 
practice.  In  that  case,  however,  the 
rights  of  the  fewe  plaintiff  depended  in 
some  measure  upon  the  rights  of  the  par- 
ties which  the  courtdlrected  to  b« brought 
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In.  The  cases  lost  cited  do  not  Imply  tbat 
a  senior  incombraucer  cannot  have  Ills 
rights  enforced  by  action  In  the  absence  of 
the  Junior  incnmbrancer.  Tliere  is  no  im- 
perative reason  wby  be  cannot,  and  while, 
ordinarily,  the  latter  might  apply,  or  the 
court  might,  for  proper  considerations  ap- 
pearing, direct,  that  lie  be  brought  in,  It 
ought  not,  would  not,  unless  because  of 
Tery  welghtyconslderatlons,  delay  the  ac- 
tion alter  the  case  had  been  heard,  and 
was  ready  for  the  final  Judgment  to  be 
given,  to  bring  him  in.  In  this  case,  the 
subsequent  incumbrancer  did  not  astc,  nor 
did  the  court  deem  it  necessary,  that  he  be 
brought  into  the  action,  nor  did  the  de- 
fendant move  that  he  be,  until  the  court 
bad  settled  the  facts,  and  was  about  to 
proceed  to  Judgment,  and  there  was  no 
serious  consideration  assigned  why  be 
should  be.  The  court  properly  declined  to 
grant  the  motion.    Judgment  affirmed. 


(107  N.  c.  1) 

HoBBs  y.  Atlantic  &  N.  C.  Bt.  Co. 

ISupreme  Cawt  of  North  CaroUna.    Oct  90, 
1880.) 

NsouaxNos  OF  Fkllow-Sbrvast— Plbadiiio. 
A  complaint  stating  that  plaintUt,  a  brake- 
man,  was  injured  by  tiie  negUgence  of  an  en- 
gineer does  not  state  a  cause  of  action  against 
ueir  common  master,  in  the  absence  of  allega- 
tions that  plaintiff  was  exposed  to  unusnal  and 
unreasonable  risks,  or  that  the  master  retained 
the  engineer  knowing  him  to  be  incapable.  Fol- 
lowing Hagins  v.  Railway  Co.,  11  B.  B.  Rep.  590. 

Appeal  from  superior  court.  Craven  coun- 
ty; R.  F.  AuMFiuun,  Judge. 

Action  by  Lewis  H  ebbs  against  Atlantic 
&  North  Carolina  Railroad  Company  to 
recover  for  personal  Injuries.  Defendant 
demurred  to  the  complaint  in  that  It  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  that  it  appears  from  the 
complaint  that  if  the  plaintiff  received  any 
injury  it  was  through  the  negligence  of  bis 
fellow  workman,  an  engineer  employed  by 
defendant.  The  demurrer  was  overruled 
and  defendant  appeals. 

W.  W.  Clark,  for  appellant.  H.  R.  Bijran 
and  V.  R.  Thomas,  for  appellee. 

Clark,  J.  In  this  case,  as  in  Hagins  v. 
Hnilroad  Co.,  106  N.  C.  537. 11  S.  E.  Rep. 
590,  it  Is  set  out  In  the  complaint  that  the 
injury  to  the  plaintiff,  who  was  a  fireman, 
as  in  that  case  a  brakeman,  was  caused 
by  the  negligence  of  the  engineer.  This 
case  must  be  governed  by  that.  While  it 
is  not  always  easy  to  draw  the  line  be- 
tween what  constitutes  a  fellow-servant 
and  what  a  superior  employe,  or  vice-prin- 
cipal, the  relation  between  a  brakeman  or 
fireman  and  the  locomotive  engineer  la 
well  settled  to  be  that  of  fellow-servants. 
It  was  BO  beld  In  the  first  case  on  thesubject, 
(Murray  v.  Railroad  Co.,  1  McMul.  S>i&,) 
and  has  been  repeatedly  and  uniformly  so 
ruled  since,  (Jordan  v.  Wells, 3  Woods, 527; 
Bull  v.  Railroad  Co.,  67  Ala.  206;  Railroad 
V.  Handnian,  13  Lea,  423;  Henry  v.  Rail- 
road Co.,  49  Mich.  495,  13  N.  W.  Rep.  S!2; 
Paulniier  v.  Railroad  Co.,  84  N.  J.  Law, 
151;  Railroad  Co.  v.  Elliott,!  Cold.  611; 
Jones  V.  Yeager,  2  Dill.  64;  (Taldwell  v. 
Brown,  63  Pa.  St.  463;  Bailroad  Co.  ▼. 


Baab,  16  Lea.  145;  Bailroad  Co.  r.  Waller, 
48  Ala.  459;  Howard  v.  Railroad  Co.,  2$ 
Fed.  Rep.  837;  Railroad  Co.  v.  Blohn, 
73  Tex.  637,  II  S.  W.  Rep.  867, 1889.)  And 
there  are  many  others.  In  Dobbin  v.  Rail- 
road, 81  N.  C.  446,  it  is  beld  tbat,  to  make 
the  company  liable^  the  negligent  employe 
must  be  something  more  than  a  mere  fore- 
man over  other  hands;  and,  in  Kirk  t. 
Bailroad  Co.,  94  N.  C.  625,  Smith,  C.  J., 
says:  "The  operation  of  the  principle  [ot 
non-liability  of  master  for  negligence  of  fel- 
low-servant] is  not  altered  by  the  fact 
that  the  servant  chargeable  with  negU- 
gence Is  a  servant  of  superior  authority, 
whose  lawful  directions  the  other  is  bound 
to  obey. "  The  same  view  is  held  in  Webb 
V.  Bailroad  Co.,  97  N.  C.  387,  2  S.  E.  Rep. 
440,  by  the  present  chief  Justice,  although 
In  the  latter  case  the  negligent  servant 
had  authority  to  employ  and  dismiss  the 
Injured  employe.  The  principle  above 
quoted  from  Kirk  v.  Railroad  Co.  Is  fully 
sustained  by  Whart.  Neg.J  229;  Wood, 
Mast.  &  S.  $437;  Cooley,  Torts,  pp.  643, 
644 ;  Shear.  &  R.  Neg.  §  100 ;  Pierce,  R.  R. 
806;  Wright  v.  Railroad  Co.,  25  N.  Y.  664, 
and  cases  cited.  It  is  not  necessary  to 
draw  tb?  line  in  this  case,  as  the  relation- 
ship of  the  parties  here  falls  clearly  on  the 
side  of  their  being  fellow-servants.  There 
Is  no  allegation  here  tbat  the  company  ex- 
posed the  plaintiff  to  unusual  and  unnec- 
essary risks,  or  that,  knowing  that  l^e 
engineer  was  unfit  or  incapable,  they  re- 
tained him  in  their  service.  Indeed,  the 
services  appear  to  have  been  those  inci- 
dent to  the  scope  of  plaintiff's  employment 
as  fireman,  and  the  Injury  was  caused  by 
negligence  of  the  engineer,  his  fellow-serv- 
ant. The  allegations  In  the  complaint 
that,  "as  such  fii-eman,  the  plaintiff  was 
under  the  direction  and  control  of  the 
locomotive  engineer, "  and  that  "engine, 
with  train  of  freight  cars  attached,  were 
managed,  controlled,  and  conducted  by 
said  engineer,  and  other  agents  and  serv- 
ants of  defendant  company, "  in  no  wise 
distinguish  the  case  from  the  ordinary 
one  of  fireman  and  engineer.  Tb'e  doctrine 
that  a  master  is  not  liable  to  an  employe 
for  the  negligence  of  a  co-employe  rests  np- 
on  the  principle  that  a  mab,  as  a  rule,  is 
no  more  liable  for  the  Wrongs  done  by  an- 
other than  be  is  for  his  debts.  There  are 
some  exceptions  to  the  rule,  among  them, 
for  instance,  that  pnssengera  Injured  by 
the  negligence  of  servants  of  a  common 
carrier  can  recoverdamages  of  the  carrier, 
because  of  the  breach  of  the  contract  of 
safe  carriage,  and  so  where  a  stranger  la 
injured  by  the  acts  of  a  servant  within  the 
scope  of  bis  employment.  This  last  Is  up- 
on the  ground  of  public  policy,  and  also 
because,  as  to  the  stranger,  the  servant 
is  the  agent  of  the  master.  An  effort  to 
make  a  further  exception  so  as  to  make 
the  common  master  liable  to  a  servant  for 
an  injury  done  him  by  the  negligence  of  a 
fellow-servant  first  came  before  the  conrta 
in  England,  in  1N37,  in  the  case  of  Priestley 
V.  Fowler,  3  Mees.  &.  W.  1.  in  whicb  Lord 
Abinoer,  (Sir  James  Scarlett,)  In  n  very 
able  opinlim,  pointed  out  the  inconven- 
iences, and  often  the  great  injustice,  which 
would  be  produced  If  the  master  were  held 
responsible.    The  principle  laid  down  waa 
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that  a  servant,  on  entering  npon  bis  em- 
ployment, contracted  with  a  view  tu  tbe 
ordinary  risks  of  sncli  employment;  and 
farther  that  It  was  public  policy  that  it 
should  be  so,  since,  if,  for  injnry  to  a  serr- 
ant  by  nefclisrence  of  his  fellow,  he  coald 
not  bold  tbe  master  liable,  servants  would 
be  prompted  by  their  own  interests  to  ob- 
serve want  of  skill  or  care  on  tbe  part  of 
their  fellows,  and  promptly  report  the 
same.  This  principle  was  also  laid  down, 
witfaont  any  knowledge  of  tbe  Westmin- 
ster decision,  by  ttae  supreme  court  of 
Sontta  Carolina  in  Murray  v. Railroad  Co., 
1  McMnl.  385,  (1841.)  and  applied  to  rail- 
road corporations,  (the  case  was  that  of 
a  fireman  injured  by  tbe  negligence  of  an 
engineer,)  and  followed  by  the  able  opin- 
ion of  Shaw,  C.  J.,  In  Farwell  v.  Railroad 
Co.,  4  Mete.  (Mass.)  49.  It  was  applied  to 
tbe  railroads  in  England,  in  1860,  in  tbe 
case  of  Hutchinson  v.  Railroad  Co.,  6 
Exch.  848.  Since  then  tbe  same  ruling  has 
been  made  in  a  long  line  of  decisions  so 
that  Qkat,  J.,  in  Randall  t.  Railroad  Co., 
loe  U.  8. 478, 8  Sup.  Ct.  Rep.  822,  well  says 
that  "  the  rale  of  law  Is  now  firmly  estab- 
lished that  one  who  enters  the  service  of 
another  takes  upon  himself  the  ordinary 
risks  of  the  negligent  acts  of  his  fellow- 
servants.  In  the  course  of  bis  employment." 
There  are  modifications  where  tbe  fellow- 
servant  Is  acting  as  principal,  or  alter 
ego,  also  when  tbe  master  fumisbes  ma- 
chinery which  he  knows,  or,  with  care, 
ouffht  to  have  known,  to  be  detective,  or 
retains  an  unfit  or  incompetent  servant, 
who  does  the  iniury,  or  exposes  the  serv- 
ant to  unusual  ri8ks,not  contemplated  by 
the  scope  of  bis  employment.  But  the 
present  case,  as  we  have  seen,  dues  not 
come  within  any  of  these.  Notwithstand- 
ing that  the  general  rule  of  non-liability  of 
the  master  is  so  well  settled.  It  is  still  fre- 
qnently  urged  that,  as  to  railroads,  there 
shoold  be  an  exception  made.  But  what- 
evermaybe  argued  in  favor  of  or  against 
the  propriety  of  snch  exception,  tbe  courts 
have  not  felt  authorized  to  make  it.  Tbe 
change,  wherever  it  has  been  made,  has 
come  by  legislative  enactment.  In  Georgia, 
the  common  law  has  been  repealed  by  sec- 
tions 2088  and  8086  of  the  Code,  which  pro- 
vide that  when  an  employe  of  any  rail- 
road company  Is  injured  by  another  em- 
ploye, without  any  default  or  negligence 
on  bis  own  part,  tbe  company  is  liable  for 
damages,  as  to  passengers,  for  injuries 
caused  by  want  of  due  care  and  diligence. 
Similar  provisions  have  been  adopted  in 
several  other  states,  (McKlnney,  Fellow- 
Servants,  SS 100-109,)  and  in  their  courts 
are  to  be  found  the  declaions  which  are  in 
conflict  with  ours.  Wherever  the  common 
law  has  remained,  as  in  this  state,  un- 
changed by  statute,  the  holdings  of  tbe 
eonrts  are  In  substantial  conformity  to 
onrs.  The  common-law  rule  has  also  been 
very  much  modified  in  England  by  statu- 
tory enactment,  (the  Employers' Liability 
Act  of  1880,  commonly  known  as  the 
"Gladntone  Act;")  and  that  fact  must  be 
considered  witb  reference  to  all  the  later 
English  decisions.  The  demurrer  should 
have  been  sustained. 

Pns  CuBiAif.    Error. 


CUT  N.  a  S2() 

In  n  Bbbbt. 

(Sui)reme  Court  of  North  Carolina.   Nov.  •, 
1890.) 

DninssAi.  or  Apfkai.. 
Whan  the  appeal  is  not  dookataA  when  re< 
qnlred  Ij  mis  5,  and  the  record  is  not  printed,  as 
provided  by  rale  88,  and  no  bond  for  oosta  on  ap- 
peal la  flled,  nor  leave  given  to  appeal  in  forma 
poiuperta,  the  appeal  will  be  diamused. 

Appeal  from  superior  court.  Orange 
county. 

Motion  made  in  supreme  court  to  dis- 
miss appeal. 

John  W.  Qrabam,  for  appellee. 

Clakk,  J.  Tbe  appellee  moves  to  dis- 
miss this  appeal,  and  assigns  as  grounds 
therefor:  (1)  Because  the  order  appealed 
from  was  made  at  November  term,  1889,  of 
tbe  court  below,  and  the  appeal  was  not 
docketed  at  the  spring  term,  1890,  of  this 
court  as  required  by  rale  6.  (2)  Because 
tbe  record  is  not  printed  as  required  by 
rule  28.  (8)  Because  no  statement  of  case 
on  appeal  was  served  on  appellee  or  his 
counsel,  within  tbe  time  allowed  bylaw. 
(4)  Because  no  bond  for  costs  on  appeal 
is  flled,  nor  leave  obtained  to  appeal  /d 
forma  paaperta.  (6)  Because  It  Is  appar. 
ent  that  the  attorney  who  took  the  appeal 
has  no  client.  It  appears  from  tbe  record 
(1)  that  the  appeal  was  taken  at  Novem- 
ber term,  1889,  of  Orange  superior  court, 
and  the  transcript  was  not  docketed  In 
this  court  till  October  17. 1890.  (2)  That 
no  part  of  the  record  has  been  printed,  and 
no  leave  was  granted  to  appeal  la  forma 
pauperis.  By  repeated  decisions  of  tbe 
court,  either  is  sufficient  ground  to  entitle 
appellee  to  have  the  appeal  dismissed. 
This  renders  it  unnecessary  to  consider  the 
other  grounds  assigned  in  the  motion. 

Feb  Ccbiaji.    Appeal  dismissed. 

(lOT  N.  C.  «) 

Land  v.  Wilminoto.n  &  W.  R.  CO. 

{Supreme  Cowrt  of  North  CaroUna.    Nov.  6, 
1890.) 

Tajuxo  Lard  fob  RAnjtOAO— AsaissiDura  o* 
Daxaobs— Limitation. 
The  charter  of  a  railroad  company  provided 
that  wben  it  had  appropriated  land  without  au- 
thority, no  action  shall  be  brought  by  the  owner, 
except  a  petition  to  hare  his  damage  assessed,  for 
the  bringing  of  which  no  time  was  limited  by 
charter.  Held  that  a  petition  by  the  owner  for 
the  assessment  of  damages  was  neither  ao  action 
of  trespass  nor  one  on  a  liability  created  by  stat- 
ute, within  Code  Civil  Froa.  N.  0.  S  166,  limiting 
suon  action  to  three  years. 

Appeal  from  superior  court,  Nash  coun- 
ty; E.  T.  BoYKiN,  Judge. 

Don  GllUam,  for  appellant.  Baaa  4t 
Battle,  lor  appellee. 

Sbbphrrd,  J.  Tbe  defendant  entered  up- 
on the  land  of  the  petitioner,  and  con- 
structed its  road  in  1886.  It  has  no  convey- 
ance of  tbe  land,  nor  has  it  acquired  any 
title  by  lapse  of  time.  Its  title,  therefore, 
must  be  derived  from  the  provisions  of  Its 
charter,  and  this  does  not  provide  for  tbe 
vesting  of  title  in  the  defendant  until,  either 
at  its  Instance  (section  l4  of  its  charter, 
Bev.  St.)  or  that  of  the  petitioner,  (sectton 
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18.  Id.,)  the  damages  have  been  assessed 
and  paid.  This  is  also  true  of  the  general 
railroad  act,  (chapter  49,  Code,)  the  priv- 
ileges of  which  are  extended  to  existing 
railroad  corporations.  Code,  §  1982.  Nu 
such  proceeding:s  were  instituted  by  either 
party  until  the  petitioner  tiled  this  petition 
on  the  15th  of  February,  1890.  Cnllke  the 
charter  of  the  North  Carolina  Railroad 
Company,  (section  29,)  there  is  no  time  pre- 
scribed in  tbecbarterof  the  defendant,  nor 
in  the  general  railroad  act,  in  which  the 
owner  is  to  be  barred  of  his  right  of  entry 
or  compensation.  It  must  follow,  then, 
that  the  defendant  is  occupying  the  land 
of  the  petitioner  without  any  legal  title, 
and  that,  in  the  absence  of  any  statutory 
provision  to  the  contrary,  the  petitioner 
could  sue  in  trespass  or  in  ejectment.  The 
possession  of  the  defendant,  however,  is 
protected  by  a  provision  of  its  charter  to 
the  effect  that  where  the  delenlant  has  en- 
tered without  any  legal  proceedings,  no 
action  of  trespass,  or  of  any  otlier  charac- 
ter, shall  be  brought  by  the  owner,  except 
a  pietitlon  to  have  his  damages  assessed. 
This  talces  away  all  damages  for  the  pre- 
cedent trespass,  and  confines  the  owner  to 
the  compensation  provided  by  the  statute. 
These  extraordinary  privileges  which  have 
been  confcrced  upon  the  defendant  ought 
to  be  sufficient,  it  would  seem,  to  meet  all 
the  reasonable  demands  incident  to  the 
construction  of  its  road.  But  it  Is  insisted 
that,  while  it  may  occupy  the  owner's 
land,  and  acquire  title  by  an  adverse  pos- 
BeSHlon  of  20  years,  the  owner  is  powerless 
to'prosecute  his  only  remaining  remedy, 
except  within  the  first  three  years  of  that 
period.  We  cannot  believe  that  such  an 
anomalous  state  of  affairs'  was  contem- 
plated by  the  legislature.  The  defendant 
could  have  acquired  title  by  instituting 
proceedings  under  its  charter,  but  this  it 
has  fulled  to  do,  and  it  would  be  only  fol- 
lowing the  dictates  of  common  justice  to 
allow  the  owner  his  compen8atif)n  (not 
damages  for  the  trespass)  at  any  time  be- 
fore the  XJOBsession  of  the  defendant  has 
ripened  Into  an  indefeasible  title.  In  other 
words,  so  longas  the  defendant  is  content 
to  occupy  the  land  without  title,  theowner 
should  not  be  prevented  from  pursuing  his 
single  remedy.  In  the  absence  of  any  leg- 
islation in  the  charter,  or  in  the  general 
railroad  act,  the  defendant  relies  upon  sec- 
tion 155,Rubd8.  2, 3,  Code  Civil  Proc.  Pierce, 
in  his  wnrlc  on  Railroads,  192,  says  that 
such  special  remedies  are  not  ordinarily 
barred  by  the  general  statutes  of  llmitar 
tlon,  but  that  this  is  usually  done  "by 
Bomeexpress  provision  in  thestatute  which 
creates  the  remedy."  Conceding,  how- 
ever, that  the  general  statute  applies,  we 
are  of  the  opinion  that  the  present  pro- 
ceeding is  not  embraced  in  any  of  Its  pro- 
visicins.  Subdivision  8  relates  only  to  ac- 
tions of  trespass,  which  we  have  seen  can- 
not be  maintained  at  all  against  the  de- 
fendant, .^part  from  this,  however,  tres- 
pass is  not  the  true  character  of  this  pro- 
ceeding. In  support  of  this  view,  we  have 
a  casedlrectly  in  point,  from  Pennsylvania, 
(McClinton  v.  Railroad  Co., 66  Pa.  Ut.  404.) 
In  which  it  is  held  that  "  the  petition  prop- 
erly used  is  not  for  the  recovery  of  past 
damages  under  an  unlawful  entry,  but  lor 


compensation  for  a  right  to  be  invested 
In  the  company.  Though  the  latter  is 
often  denominated  'damages,'  its  subject 
is  essentially  different  from  the  former.  It 
is  called  'damages'  only  in  the  sense  of  an 
unliquidated  demand.  But  in  Its  nature 
It  is  the  price  of  a  purchased  privilege.  On 
the  contrary,  the  claim  for  the  tortiona  en- 
try and  illegal  user  of  the  land  is  purely 
and  properly  damages.  It  is  obvious, 
therefore,  that  the  statute  of  limitations  is 
not  applicable  to  the  petition,  which  dues 
not  determine,  unless  by  consent  of  the 
parties,  the  former  damages  for  intrusion, 
but  compensation  only  for  the  future  use." 
The  other  provision  relied  upon  (subdivis- 
ion 2)  refers  to  actions  "  upon  a  liability 
created  by  statute  otherthan  a  penalty  or 
forfeiture. "  We  are  unable  to  understand 
how  the  liability  incurred  by  the  Interrup- 
tion of  an  owner's  constitutional  right  to 
occupy  and  enjoy  his  property,  can  be  said 
to  be  created  by  any  statute.  It  is  true 
that,  under  the  defendant's  charter,  the 
petitioner  is  shum  of  all  of  the  usual  priv- 
ileges of  ownership,  save  only  a  right  to 
have  compensation  by  a  particular  method 
of  procedure.  This  right  to  conipenHation 
Is  conferred  by  the  constitution,  and  the 
liability  of  the  defendant  is  not  created, 
but  only  regulated,  by  statute.  The  lan- 
guage of  the  provision  mentioned  is  con- 
tained in  the  Codes  of  several  states,  and 
we  have  been  unable  to  find  any  decision 
applj'lng  it  to  cases  lilce  ours.  It  means 
precisely  what  it  says, — "  a  liability  created 
by  statute, "  such  as  "an  assessment  tor 
the  reclamation  of  swamps  and  over- 
flowed lands,"  (People  v.  Hulbert,  71  Cal. 
72, 12  Pac.  Rep.  43,)  or  the  claiuia  of  a  dis- 
trict attorney forhiscommlssions  on  debts 
recovered  for  the  county,  where  the  stat- 
ute provides  for  his  payment,  (Higby  v. 
Calaveras  Co.,  18  Cal.  176,)  and  lilce  cases. 
These  references  serve  to  Illustrate  the 
meaning  of  the  words  of  the  statute,  and 
very  clearly  indicate  that  they  do  not  em- 
brace a- mere  regulation  for  the  enforce- 
ment of  a  right  secured  by  the  fundament- 
al law  of  the  land.  In  conclusion,  we  will 
add  the  remarks  of  Chief  Justice  Thomp- 
son in  Railroad  Co.  T.  Bunion,  61  Pa.  St.  378, 
that "  the  defendant  has  no  right  to  com- 
plain of  delay  as  a  reason  for  Invoking  the 
statute.  The  company  might  and  ought 
to  have  proceeded,  and  had  the  damages 
assessed  and  paid  them, if  it  did  not  Intend 
that  the  plalntiH  •  •  •  might  take  his 
time  to  test  the  damage.  Inconvenience,  or 
otherwise,  that  the  road  would  be  to  his 
property  before  proceeding. "  The  •  peti- 
tioner is  entitled  to  the  relief  prayed  for. 
Affirmed. 

(107  N.  C.  183) 

Hern'DON  v.  Imperial  Firk  Ins.  Co. 

(Supreme  Court  of  North  Carolina.    Nov.  6, 

1890.) 

ImnsANCB  FoLicT — Abbftbatiok  Cljluss. 
An  arbitration  clause  in  a  fire  Inauranoe 
policy  provided  that  the  amount  of  toss  should  be 
determined  by  appraisers  to  be  selected  one  by 
the  company,  and  one  by  the  insured,  and  that 
their  award  should  bo  binding  and  conclusive  aa 
to  the  amount  of  loss,  but  that  no  appraisal  nor 
agreement  for  appraisal  should  be  oonstarued  aa 
an  admission  of  the  validity  of  thepoUcy,  or  as 
•  waiver  of  any  of  its  oonditiona.    Mttd,  wat  the 
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clause  was  valid,  and  In  an  action  on  the  policy, 
where  defendant  had  pleaded  that  the  loss  had 
been  settled  by  arbitration,  it  was  error  to  in- 
struct the  jury  that  the  agreement  to  submit  to 
arbitration  and  the  sward  of  the  appraisers  were 
not  competent,  either  to  support  the  plea  of  arbi-' 
traUon  and  award  or  as  a  binding  agreement  on 
the  parties  thereto.  Following  Pioneer  Manuf 'g 
Co.  T.  Phoenix  Assnr.  Co.,  10  S.  B.  Rep.  1057. 

Appeal  from  saperlor  court,  Uuibam 
county;  Armfiri.d,  Jnd((e. 

This  i^as  an  action  oua  policy  of  Ore  in- 
surance. The  defendant  pleuded  among 
other  things  that  the  amount  of  the  loaa 
taad  been  settled  by  arbitration.  The  pol- 
icy contained  the  following  provision: 
"(B)  Proceedings  in  case  of  loss.  It  being 
understood  aQ,d  agreed  that  all  proceed- 
ings after  loss  shall  be  in  accordance  with 
the  terms  and  stipulations  printed  on  the 
back  of  this  policy,  which  are  hereby  de- 
clared to  be  a  partoithiscontract.andare 
to  be  resorted  to  in  order  to  determine  the 
rights  and  obligations  of  the  parties  here- 
unto. "  Indorsed  on  the  back  of  the  policy 
was  the  following:  " Proceedings  in  case 
of  loss.  In  case  of  loss,  the  assured  shall 
give  Immediate  notice  In  writing  thereof 
to  this  company,  and  sball,'witbln  thirty 
days  thereafter,  render  to  this  corapany 
a  particular  account  of  said  loss,  under 
oath,  stating  the  other  insurance  if  any, 
etc.  The  sound  value  of,  and  loss  or 
damage  to,  property  partially  or  totally 
destroyed,  (unless  the  amount  of  said  loss 
or  damage  Is  agreed  upon  between  the  as- 
sured and  this  company.)  shall,  at  the 
written  request  of  either  party,  be  deter- 
mined by  an  appraisal  of  each  a  rtlcle  of  per- 
sonal property,  or  by  an  estimate  In  de- 
tail of  a  building,  by  competent  and*  im- 
partial persons, — one  to  be  selected  by 
this  companj-,  and  one  by  the  assured; 
and.  when  either  party  demand  it,  the  two 
so  chosen  shall  select  a  third  person  to  act 
with  them  in  case  of  disagreement,  and 
•aid  persons  soselected  shall  form  a  board 
of  appraisers,  and  the  award  under  oath 
of  any  two  in  writing  shall  be  binding 
and  conclusive  as  to  such  sound  value, 
loss,  or  damage;  but  no  appraisal  nor 
agreement  for  appraisal  shull  be  con- 
strued, under  any  circumstances,  as  an 
admission  of  the  validity  of  said  policy, 
or  of  this  company's  liability  thereon,  or 
a  waiver  of  any  condition  of  said  policy." 
Appraisers  were  appointed  In  accordance 
with  these  provisions,  and  thej'  assessed 
the  loss  at  $4,25U.5U.  At  Che  trial,  the  de- 
fendant offered  In  evidence  the  submission 
to  appraisers,  their  oath,  and  theiraward, 
all  in  writing,  which  were  excluded,  the 
fiourt  holding  that  the  agreement  to  sub- 
mit to  appraisers,  and  the  award  of  the 
appraisers,  were  not  competent  for  any 
purpose,  either  to  support  the  plea  of  arbi- 
tration and  award  or  as  an  agreement 
binding  on  the  parties  thereto.  There 
was  a  verdict  for  the  plaintiff  for  $9,200, 
and  the  defendant  appealed. 

J.  W.  Hiufid^te  and  J.  S.  Manning,  for 
appellant.     W.  W.  Fuller,  for  appellee. 

Sbrpherd,  J.  His  honor  held  "  that  the 
agreement  to  submit  to  appraisers  and 
the  award  of  the  appraisers  were  not  com- 
petent for  any  purpose  or  in  any  way, 
«ittaer  to  support  the  plea  of  arbitrament 


and  award  or  as  a  binding  agreement  up- 
on the  parties  thereto."  The  contrary 
was  decided  at  the  last  term  of  this  court 
in  Pioneer  Manuf'g  Co.  v.  Phoenix  Assur. 
Co.,  106  N.  C.  28, 10  S.  E.  Kep.  1067.  In 
addition  to  the  many  authorities  cited 
in  that  case,  we  will  now  add  the  recent 
case  of  Hamilton  v.  Insurance  Co.,  136  D. 
8.  242, 10  Sup.  Ct.  Rep.  94.").  In  Justice  to 
the  learned  judge  who  tried  this  case,  we 
will  remark  that  the  questions  passed  up- 
on by  him  had  not  then  been  decided  by 
this  court.    New  trial. 


(107  N.  C.  220) 

Bi.AKE  et  al.  V.  Brouobton  et  al.         ' 

(Supreme  Cowrt  of  North  Carolina.    Nov.  6, 
_    1890.) 

UOBTOAOB   FORBCLOSnilX — SUBSBQUBKr  ASTAXOBS 

— EvisBNCB — Instructioii. 

1.  On  foreclosure  by  an  assignee  of  a  mort- 
gage, the  mortgagee  mayl>e  cross-examined  as  to 
his  statements  and  representations  made  before 
the  assignment,  that  the  mortgage  debt  had  been 
paid,  in  order  to  discredit  his  evidence  at  the  trial 
that  the  mortgage  debt  was  unpaid  when  the  as- 
signment was  made. 

2.  An  instruction  tliat,  as  the  mortgagor  had 
parted  with  his  interest  in  the  land,  his  assent  to 
the  Assignment  of  the  mortgage  was  unnecessary, 
cures  an  error  in  the  admission  of  the  mor^gor's 
testimony  that  he  had  not  assented  to  the  assign- 
ment 

3.  Where  the  evidence  is  conflicting  as  to 
whether  or  not  the  mortgage  debt  had  l>een  paid, 
and  whether  or  not  the  mortgage  was  simply  b»- 
ing  held  by  the  assignee  as  security  for  advances 
made  to  a  subsequent  purchaser  of  the  land,  the 
mortgagor  may  testify  to  admissions  by  Oie  mort- 
gagee to  the  effect  that  the  mortgage  debt  had 
been  paid  by  such  subsequent  purchaser  of  the 
land. 

4.  Where  a  mortgage  debt  has  been  paid,  the 
mortgage,  though  not  discharged  of  record  as 
provided  by  Code  N.  C.  i  1271,  cannot  be  held  as 
security  for  money  thereafter  loaned  or  advanced 
by  an  assignee  of  the  mortgage  to  the  owner  of 
the  land,  as  against  purchasers  for  value  from 
such  owner  before  the  advances  were  made. 

5.  One  who  conveys  land  with  covenants 
against  incumbrances  is  a  proper  party  on  fore- 
closure of  a  mortgage  executed  by  a  former  owner 
of  the  land,  and  is  entitled  to  judgment  dismiss- 
ing the  bill,  where  she  establishes  the  fact  that 
the  mortgage  debt  has  been  paid,  though  her 
gi-antees  have  suffered  Judgment  to  go  against 
them  bydefault.  ' 

6.  Where  the  contents  of  a  deed  have  been 
given  in  evidence  without  objection,  the  admis- 
sion of  the  deed  itself  is  harmless  error. 

This  was  a  civil  action  brought  to  fore- 
close two  mortgages,  set  otit  in  the  com- 
plaint, tried  b«fore  MacRae,  J.,  at  the 
February  term,  1890,  ol  the  superior  court 
of  Wake  county. 

The  record,  with  the  evidencesent  there- 
with. Is  voluminous,  but  we  reproduce  on- 
ly so  much  thereof  as  is  necessary  to  a  full 
and  clear  understanding  of  the  questions 
presented  for  our  consideration.  The  alle- 
gations of  the  complaint,  so  far  as  mate- 
rial to  this  appeal,  are  in  substance,  that 
on  the  15th  day  of  May,  ISfU,  D.  H.  Craw- 
ford and  M.  A.  Crawford,  his  wife,  execut- 
ed a  mortgage  on  certain  real  estate  there- 
in mentioned  to  John  Watson,  guardian, 
etc.,  to  secure  the  payment  of  a  bond  exe- 
cuted on  the  same  day  for  ^f270;  that  on 
the  8th  day  of  August,  1886,  the  said  Craw- 
ford and  wife  executed  a  mortgage  to  B, 
F.  Montague  on  certain  real  estate  men* 
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tloned  therein,  to  secure  the  payment  of  a 
bond  of  f  53.90  executed  to  the  said  Monta- 
gue on  the  Baine  day ;  that,  on  the — 

day  of ,  the  said  Watson,  guardian, 

etc.,  by  Inrlnrsement,  transferred  the  bond 
made' to  him  toB.  F.  Montague,  for  value, 
without  recourse;  that  on  the  2d  day  of 
March,  1886,  the  said  Montague,  by  In- 
dosement,  transferred  both  the  said  bond 
indorsed  to  bim  by  the  said  Watson  and 
the  bond  made  by  Crawford  and  wife  to 
himself  to  the  plaintiff,  and  that  neither  of 
said  bonds  have  been  paid;  that  on  the 
19th  day  of  June,  1886,  the  said  Crawford 
and  wife  sold  and  conveyed  their  Interest 
in  the  land  andpremisescontalnod  in  both 
of  said  mortgages  to  the  defendant  Flora 
Ann  Wicker,  who  thereafter  sold  and  con- 
veyed the  same  to  the  defendants  J.  M. 
Broughton  and  W.N.Jones;  that  the  said 
BroughtoD  and  Jones  are  in  the  posses- 
sion of  the  said  lands  and  premises,  col- 
lecting and  appropriating  the  rents  and 
profits  to  their  own  use;  that  the  said 
Broughton  is  Insolvent,  and  the  said 
Junes' is  a  man  of  small  means,  and  they 
ask  for  the  appointment  of  a  receiver, etc., 
and  that  the  said  premises  be  sold,  etc. 
The  defendants  Broughton  and  Jones  filed 
answers,  but  without  bond,  as  required, 
and  for  want  of  answers  there  was  a 
judcrment  by  default  against  the  defend- 
ants other  than  Flora  Wicker.  The  de- 
fendant Flora  Wicker  answered  denying 
so  much  of  the  complaint  as  tllleges  that 
there  were  Incumbrances  (other  than  for 
state,  county,  and  city  taxes  mentioned) 
on  said  property  at  the  time  she  sold  and 
conveyed  to  the  defendants  Broughton 
and  Jones,  and  she  averred  that  said 
debts  and  incumbrances  set  out,  as 
claimed  by  the  plaintiff,  were  fully  paid 
off  and  satisfied  by  one  W.  N.  Andrews  be- 
fore his  death,  and  that  the  sale  and  con- 
veyance made  by  her  to  the  said  Brough- 
ton and  Jones  was  in  fee-simple,  and  free 
and  discharged  from  any  incumbrances, 
except  the  taxes  mentioned,  and  she  asks 
Judgment  that  the  Incumbrances  set  up  by 
the  plaintiff  in  his  complaint  be  surren- 
dered for  cancellation,  and  for  such  other 
relief,  etc. 

At  the  February  term,  1890,  the  follow- 
ing issues  were  submitted  by  consent: 
"(1)  Have  the  mortgages  described  in  the 
complaint  or  any  part  thereof  been  satis- 
fied? (2)  What  amount,  if  any,  is  now 
due?"  There  was  evidence  tending  to 
show  that  the  bonds  had  been  discharged ; 
.that  the  plaintiff  purchased  of  W.  N.  An- 
drews certain  property  mentioned  In  the 
pleadings  at  the  price  of  f  1,750;  that  An- 
drews purchased  for  the  defendant  Flora 
Wicker  the  property  In  controversy,  sub- 
ject to  thetwo  mortgages,  and  that  it  was 
the  agreement  that  the  plaintiff  Blake 
should  pay  off  and  discharge  the  mort- 
gages out  of  the  purchase  money  of  the 
property  sold  to  him  by  Andrews,  and 
that  he  did  pay  off  and  discharge  the  same 
at  and  in  accordance  with  the  request  of 
said  Andrews ;  that  afterwards  the  said 
Blake  loaned  money  to  Andrews,  and 
held  the  uncanceled  bonds  and  mortgages 
as  a  security  therefor.  There  was  evi- 
dence tending  to  controvert  this,  and  to 
show  that  the  mortgage  debts  had  not 


been  paid  off  and  discharged.  It  was  ad- 
mitted that  the  mortgages  were  never 
marked  "  Satisfied  "  on  the  register'R  books. 
B.  F.  Montague  testified  for  the  plaintiff: 
"These  notes  were  Indorsed  by  me  in  my 
handwriting.  I  have  no  recollection 
about  it  except  that  Andrews  settled. 
These  figures  (f367.08)  are  mine.  I  sup- 
pose they  represent  the  calculation  of 
what  Is  due.  I  was  slightly  acquainted 
with  Mr.  Andrews.  The  credit  of  f  21.60 
indorsed  is  in  Watson's-  handwriting." 
Cross-examination:  "I  remember  Mr. 
Jones  coming  to  my  office,  but  don't  rec* 
ollect  the  time.  I  had  some  conversation 
with  him  about  this  matter.  He  asked 
me  if.I  had  ray  money.  I  told  bim  I  had. 
He  asked  me  would  I  cancel  the  mort- 
gage; that  he  had  found  it  was  nnsatis- 
fied.  I  told  him  I  did  not  know  that  I 
would  have  any  objection  to  cancel  tbem. 
Some  time  afterwards,  perhaps  the  same 
day,  I  saw  Mr.  Devereux,  and  heshow^ 
me  this  Indorsement,  which  I  had  forgot- 
ten, then  1  declined  to  cancel. "  The  testi- 
mony of  this  witness,  as  to  his  conversa- 
tion with  defendant  Jones,  is  objected  to 
by  plaintiff..  Objection  overruled,  and 
plaintiff  excepted.  (First  exception.)  The 
presiding  Judge  told  the  Jury  that  this  tecf- 
tlmony  as  to  what  Mr.  Montague  said 
could  not  bind  the  parties  plaintiff,  as  it 
was  not  said  in  their  presence;  that  it 
was  only  admitted  on  cross-examination 
as  affecting  the  credlbllty  or  accuracy 
of  the  witness.  Witness  Montague  farther 
stated  on  cross-examination:  "I  don't 
recollect  stating  to  Mr.  Jones  that  these 
mortgages  were  paid,  and  I  would  caned 
them.  I  think  Jones  said  he  had  pur- 
chased." The  same  objection  and  excep- 
tion as  before  is  made  by  plaintiff.  Testi- 
mony admitted,  with  the  same  explana- 
tion to  the  Jury.  (Second  exception.) 
Witness  further  testified:  "I  don't  recollect 
that  Crawford  assented  or  dissented  to 
the  transfer  of  these  mortgages.  I  have 
many  transactions,  and  don't  recollect 
much  about  this  one."  The  plaintiff 
closes.  Defendants  resume.  D.  H.  Craw- 
ford testified  that  he  was  the  mortgagor 
in  the  two  mortgages;  that  he  never  as- 
sented to  the  transfer  of  the  notes  to  W. 
R.  Blake;  that  he  did  not  know  anything 
about  It.  (Plaintiff  objects  to  the  testi- 
mony. Objection  overruled,  and  plaintiff 
excepts.  Third  exception.)  Witness  thinks 
that  Mr.  Jones  came  to  him,  and  asked 
him  about  these  notes,  and  witness  told 
hiro  he'  thought  they  were  all  settled. 
Witness  did  not  know  anything  about  it. 
When  witness  executed  the  deed  to  Flora 
Wicker,  Mr.  Montague  told  witness  that 
the  papers  were  all  settled.  To  all  this 
testimony  plaintiff  objects.  Objection 
overruled,  plaintiff  excepts.  (Fourth  ex- 
ception.) The  presiding  Judge  told  the 
Jury  as  to  this  testimony  that  Mr.  Oaw- 
ford's  assent  to  the  transfer  of  the  notes 
was  not  necessary,  as  he  had  parted  with 
his  interest  in  the  property.  Cross-Exam- 
Ined.  Mr.  Montague  told  witness  he 
had  his  money  and  the  papers  were  all 
fixed.  The  land  belonged  to  witness' 
wtfe.  Witness  had  sold  his  Interest  In  it. 
The  taxes  were  due  on  it  when  witness 
sold,— f  120,  more  or  less.    When  Andrews 
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boujcht  the  property  be  understood  the 
tax«!>>  ivere  not  paid.  WitnesB  sold  the  prop- 
erty tu  Audrt'WH  and  wlte,  and  made  the 
deed  to  Flora  Wicker  by  Audrews'  direc- 
tion. Redirect.  WltnessaiKnedtbeuenotes. 
Witness  hsHclilldreo  by  bis  wife.  Defendant 
closm.  Plaintiff  recalls  Mr.  Montague,  who 
testifies:  Witness  does  not  recollect  any 
conversation  with  Crawford.  Knows  be 
waa  there.  Witnesscould  not  have  told  talm 
the  moi'tKages  were  settled,  because  the 
transfer  was  fresh  in  witness'  mind.  He 
did  not  object  to  the  transfer  of  the  notes; 
he  was  right  there.  Cross-Examined. 
Blake  was  not  there.  Andrews,  Craw- 
ford and  witness  were  all  that  were  pres- 
ent. Defendant  offered  a  deed,  W.  N.  An- 
drews and  others  to  W.  R.  Blake,  for  the 
Cabarrus  street  property.  FlalntlB  ob- 
jects. Objection  overruled,  plaintiff  ex- 
cepts. (Fifth  exception.)  Also  defendant 
oRered  a  deed, Crawford  and  wife  to  Flora 
-Wicker.  Plaintiff  closes.  The  presiding 
Judge  Instructed  the  Jury  in  response  to 
defendants'  prayers:  (1)  "If  Blake,  tor  a 
valuable  consideration,  contracted  with 
Andrews  to  pay  the  mortgages  set  out  in 
tbe  complaint,  and  in  pursuance  of  said 
contract  paid  the  mortgages  and  had 
tbem  assigned  to  him,  such  assignment  of 
the  mortgages,  or  tbe  debts  therein  de- 
scribed, would  operate  as  a  discharge,  and 
tbe  plaintiO  would  not  be  entitled  to  re- 
cover." Plaintiff  excepted.  (Sixth  excep- 
tion.) (2)  "If  the  plaintiff  Blake,  at  the 
time  tbe  mortgages  were  assigned  to  bim, 
had  In  hand  money  belonging  to  W.  N. 
Andrews,  which  he  had  agreed  to  apply  to 
the  mortgages,  and  in  pursuance  of  such 
agreement  be  paid  the  mortgages,  and 
they  were  assigned  to  him,  such  assign- 
ment would  be  a  discharge."  Plaintiff 
excepted.  (Seventh  exception.)  The  pre- 
siding Judge  further  charged  the  Jury: 
"The  question  is  whether  the  mortgages 
were  paid.  Did  Blake  agree  to  pay  off  the 
mortgages,  and  give  Andrews  the  money 
to  pay  them,  and  did  Andrews  go  and 
pay  off  tbe  debts  to  Montague?  If  this 
was  the  transaction,  the  mortgages  have 
been  satisfied;  and  If  satisfied  they  could 
not  revive  the  mortgages  by  any  sub- 
sequent agreement."  Plaintiff  excepted. 
(Eighth  exception.)  "But  if  it  was  a  dis- 
tinct transaction  between  Andrews  and 
Blake,  by  which  Blake  advanced  money— 
$367.08— to  Andrews,  and  to'  secure  tbe 
payment  of  the  money  so  advanced  An- 
drews had  the  notes  and  mortgages  as- 
signed to  Blake,  it  was  not  a  payment  and 
satisfaction  of  the  mortgage,  and  they 
should  toswer, 'No.'"  Plaintiff  excepted. 
(Ninth  exception.)  Plaintiff  filed  tbe  fol- 
lowing exceptions  in  writing:  Tbe  plain- 
tiff excepts  to  the  charge  of  his  honor:  "(1) 
In  that  his  honor  chanted  the  Jury  that. 
It  Blake  agreed  to  pay  the  mortgages,  and 
gave  Andrews  the  money  to  pay  them, 
and  did  Andrews  go  and  pay  off  the  debts, 
the  mortgages  have  been  satisfied.  (3) 
But  if  it  wasa  distinct  transaction  between 
Andrews  and  Blake,  by  which  Blake  ad- 
vanced money — f387.0!)— to  Andrews,  and 
toserure  the  payment  of  the  money  so  ad- 
vanced Andrews  had  the  notes  and  mort- 
gages assigned  to  Blake,  it  was  not  a  pay- 
ment and  satisfaction  of  the  mortgage, 
v.l2s.B.no.4 — 9 


and  your  answer  will  be, '  No.'  (8)  To 
each  and  every  one  of  the  special  instruo* 
tiunn  asked  and  given  by  the  defendant. " 
(Tenth,  eleventh,  and  twelfth  exceptions.) 
The  Jury  responded  to  the  first  issue, 
"Yes."  The  plaintiff  moved  for  Judg- 
ment, notwithstanding  the  verdict,  on 
ground  that  Judgment  having  been  taken 
against  all  other  defendants,  except  Flora 
Wicker,  at  October  term.  1889,  and  it  ap- 
pearing from  the  pleadings  that  she  had 
conveyed  the  lot  in  fee-simple  to  W.  N. 

Jones  and  J.  M.  Bronghton  on  tbe 

day  of ,  1889,  and  before  this  action 

was  commenced,  she  had  no  interest  in 
the  controrersy,  and  the  issue  should  not 
have  been  submitted  to  the  Jury.  Motion . 
denied,  and  plaintiff  excepti>d.  (Thirteenth 
exception.)  Judgment  fur  defendant. 
Plaintiff  appeals.  The  J  udgmen  t  rendered 
against  the  defendants  Broughton  and 
Jones  at  October  term,  1889,  was,  upon 
motion  of  counsel  for  Flora  Wicker,  va- 
cated and  annulled.  There  was  a  verdict 
and  Judgment  thereon  for  the  defendants, 
and  plaintiff  appealed. 

T.  P.  Devereux  and  Batcbelor  di  Dever- 
eux,  for  appellants.  J.  N.  Holding,  tor 
appiellees. 

Davis,  J.,  {after  stattog  tbe  ikcta  aa 
above.)  The  first  and  second  exceptions 
relate  to  the  testimony  elicited  upon  cross- 
examination,  In  regard  to  the  conversa- 
tion of  Mr.  Montague  with  Mr.  Jones. 
His  honor  stated  that  it  was  only  admit- 
ted on  cross-examination  as  affecting  the 
credibility  or  accuracy  of  the  witness.  No 
citation  of  authority  is  needed  to  show 
that  it  was  competent  for  the  purpose 
stated.  Besides,  the  objection  does  not 
appear  to  have  been  taken  to  the  ques- 
tion, but  to  the  answer,  and  "it  is  not  ad- 
missible for  counsel  to  be  quiet,  and  allow 
tbe  evidence  to  come  out  and  take  advan- 
tage of  it  if  favorable,  and,  it  not,  ask  that 
it  be  stricken  out  and  not  considered." 
Wiggins  V.  Guthrie,  101  N.  C.  661,  7  S.  E. 
Rep.  761 ,  and  cases  cited ;  1  Greenl.  Ev.  S| 
469-461.  The  exceptions  cannot  be  bus* 
tained. 

The  third  and  fourth  exceptions  relate 
to  the  testimony  of  D.  H.  Crawford.  Uis 
honor  told  the  Jury  as  to  this  testimony 
that  Mr.  Crawford's  assent  to  the  transfer 
of  the  notes  was  not  necessary,  as  he  bad 
parted  with  his  interest  In  the  property, 
and  tbe  testimony  objected  to  in  the 
third  exception,  even  If  incompetent,  and 
if  the  objection  had  been  taken  in  time, 
was  cured  by  this  charge.  Bridgers  v. 
Dill,  97  N.  C.  222, 1  S.  E.  Rep.  767. 

As  to  the  fourth  exception :  There  was 
evidence  tending  to  show  that,  prior  to 
the  alleged  indorsement  to  tbe  plaintiff, 
one  W.  N.  Andrews  bad  agreed  to  buy 
from  Crawford  (tbe  witness)  and  bis  wife 
for  the  defendant  Flora  Wicker  tbe  prop- 
erty embraced  In  tbe  mortgages,  and  pay 
off  and  discharge  the  mortgage  debt.  The 
defendant  Broughton  had  testified  in  sub- 
stance that  the  plaintiff  Blake  told  him 
that  be  (plaintiff)  had  paid  off  the  mort- 
gages at  the  request  of  said  Andrews,  and 
that  be  still  owed  Andrews  on  the  proper- 
ty purchased  of  him.  That, sometime  aft- 
er that,  Andrews  came  to  lilm  and  told  him 
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he  wanted  fSOO.  He  replied,  "I  don't  owe 
'ou  that  much.  I  have  paid  off  the  mort- 
israges  as  you  requested. "  That  Andrews 
replied  he  must  have  fSOO.  To  let  him 
have  It,  and  hewonldmakeitallrlghtwith 
htm.  That  he  let  him  have  fSOO,  and  told 
hirii  that  he  (Andrewb)  would  owe  him  a 
balance,  and  he  could  not  cancel  those 
mortgages.  That  Andrews  dieu  stIU  ow- 
ine  hiin  a  balance,  and  that  was  how  he 
canif  In  possession  of  the  mortRaKes,  and 
did  not  cancel  them.  The  plaintiff  Blaice 
tpstitted,  in  substance,  that  be  nerer  told 
BrpuKhton  that  he  had  paid  oft  tha  mort- 
gaRen,  bnt  he  told  him  he  had  given  An- 
drews the  money  to  pay  them  off.  He  says: 
"1  never  spoke  to  Montague.  I  owed  An- 
drews some  f  500  or  ¥600  at  the  time  I  let 
him  have  $3K7.U3  to  take  up  the  mort- 
gages. He  went  off,  and  returned  with 
these  papers  [notes  and  mortgages]  In- 
dorsed to  me.  I  understood  be  was  going 
to  pay  the  money,  and  give  me  credit  for 
the  money.  He  did  not  do  that,  but  had 
the  mortgages  transferred  to  me,  and  held 
me  for  the  $500  or  f 600,  and  I  paid  It  after- 
wards, and  the  notes  secured  by  the  mort- 
gages have  never  been  paid."  Andrews, 
with  whom  this  conversation  was  had,  is 
dead,  but  the  evidence  was  admitted 
without  objection.  Montague,  the  as- 
signee of  one  of  the  notes  and  payee  of  the 
other,  had  testified  for  tlie  plaintiff  that 
he  had  no  recollection  about  the  matter 
"except  that  Andrews  settled,"  and,  upon 
cross-examination,  to  what  occurred  be- 
tweeubim  and  the  defendant  Jones.  There 
was  a  conflict  between  the  testimony  of 
the  defendant  Broughton  and  the  plaintiff 
Blake  In  regard  to  the  satisfaction  of  the 
mortgages.  The  witness  Crawford  was 
the  obligor  and  mortgagor  interested  in 
having  the  notes  paid  before  he  executed 
the  deed,  free  from  incumbrance,  to  the 
defendant  Wicker;  and  what  Montague, 
the  mortgagee  and  assignee,  had  told  him, 
taken  in  connection  with  the  evidence  in 
regard  to  the  agreement  with  Andrews  to 
discharge  the  mortgage,  made  his  testi- 
mony competent  as  corroborating,  if  not 
independent,  evidence.  At  all  events,  tne 
objection  was  to  the  answer,  and  not  to 
tlie  question,  and  came  too  late,  and  there 
was  no  motion  to  withdraw  it  from  the 
jury.  McRae  V.  Malloy.  93  N.  C.  154;  Me- 
roney  v.  Avery,  64  N.  C.  812;  Wiggins  v. 
Guthrie,  supra. 

The  fifth  exception  was  to  the  admission 
of  the  deed  from  Andrews  and  others  to 
the  plaintiff  Blake.  This  was  the  deed 
tor  the  property  for  which  Blake  him- 
self testified  that  he  was  to  pay  $1,750, 
from  the  proceeds  of  which,  according  to 
the  testimony  for  the  defendants,  Blake 
was  to  pay,  and  did  pay  off  and  discharge 
the  incumbrance  upon  the  land  in  contro- 
versy, and  the  plaintiff  Blake  himself  bad 
testified  in  regard  to  the  deed  and  Its  con- 
tents, and  this  evidence  was  before  the 
Jnry  without  objection;  and  if  it  was  com- 
petent to  admit  its  contents,  which  was 
without  objection,  we  are  anable  to  see 
why  the  deed  Itself  was  not  competent. 
It  certainly  could  work  no  barm  to  the 
appellant,  for  he  had  produced  the  deed 
hinmelf,  and  testified  in  regard  to  It,  and 
the  exception  was  properly  overruled. 


Tbe  sixth,  seventh ,  and  eighth  exceptions 
are  to  the  charge  of  bis  honor.  He 
charged  the  jury  that  "if  Blake  tor  a  valu- 
able consideration  contracted  with  An- 
drews to  pay  the  mortgages  set  out  in 
the  complaint,  and  in  pursuance  of  said 
contract  paid  the  mortgages  and  had 
them  assigned  to  him,  such  assignment  of 
tbe  mortgages,  or  the  debts  therein  de- 
scribed, would  operate  as  a  discharge. " 
The  appellant  relies  upon  the  fact  that  the 
mortgages  were  not  discharged,  and  en- 
try of  satisfaetion  made  upon  tbe  record 
In  the  office  of  the  register  of  deeds,  as  pre- 
scribed by  the  Code,  §  1271.  There  was  ev- 
idence tending  to  show  that  the  mortgage 
debts  had  been  discharged,  and  if  so, 
though  the  mortgages  were  not  marked 
"  satisfied "  on  the  register's  books,  they 
were  no  longpr  operative.  After  their  sat- 
isfaction, though  not  BO  marked  on  the 
record,  they  certainly  could  not  be  held  as 
a  security  for  money  loaned  or  advanced 
to  the  prejudice  of  a  purchaser  for  value 
from  the  mortgagor  or  his  assigns.  Hav- 
ing been  paid  off  and  discharged,  the  want 
of  cancellation  could  not  have  the  effect 
to  revive  them  and  give  them  new  life  and 
vitality  to  defeat  such  a  purchaser. 
Walker  v.  Mebane.  90  N.  C.  259;  Ballard  v. 
Williams,  95  N.  C.  126,  and  the  cases  cited 
therein.  This  disposes  of  the  sixth,  sev- 
enth, and  eighth  exceptions. 

The  ninth  exception  could  not  possibly 
harm  the  plaintiff,  as  it  was  manifestly  in 
his  favor. 

The  tenth,  eleventh,  and  twelfth  excep- 
tions are  but  repetitions,  and  have  already 
been  disposed  of. 

Tlie  thirteenth  exception  is  to  the  rofns- 
al  of  his  honor  to  give  judgment  for  the 
plaintiff  noB  obstante  veredicto.  By  ref- 
erence to  the  deed  from  the  defendant 
Wicker  to  her  co-defendants  Broughton 
and  Jones,  it  will  M  seen  that  she  "cove- 
nants to  and  with  the  said  parties  of  the 
second  part  (Broughton  and  Jones)  and 
their  heirs  that  she  is  seised  of  said  prem- 
ises In  fee,  and  has  a  right  to  convey  tbe 
same  In  fee-simple;  that  the  said  premises 
are  free  from  any  incumbrance,  and  that 
she  will  warrant  and  defend  thetitle  made 
herein  against  all  lawful  claims."  The  de- 
fendant Flora  Wicker,  having  been  made 
a  party  defendant  by  the  plaintiff,  and 
having  conveyed  the  land  to  her  co-de- 
fendants Broughton  and  Jones  with  cove- 
nants of  wart-anty,  had  a  right  to  defend 
the  title  which  she  had  so  conveyed,  and 
she  was  clearly  entitled  to  the  judgment 
given.    There  is  no  error. 

(107  N.  C.  322) 

PoFPBK  et  Hi.  V.  LUC48  et  al. 

{.Supreme  Court  of  North  Carolina.    Nov.  17, 

1890.) 

CoNruomro  Bpxcial  Vebdiot  —  BBTTmo  Asms. 
Where  a  special  verdict  Is  unintelllfrible, 
inconsistent,  and  conflicting,  it  Is  properly  tel 
aside,  as  no  proper  Judgment  can  be  rradeted 
thereon. 


This  is  a  civil  action  to  recover  po 
Bion  of  a  certain  soda  and  mineral  appa- 
ratus, known  as  the  "Eifert  Machine," 
tried  before  Btnum,  J.,  at  September  term, 
1889,  of  the  superior  court  of  New  Hanover 
county.    The  plaintiffs  alleged  title  to  tbe 
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machine,  ander  a  contract  set  ont  at 
length  with  the  complaint,  and  asked 
jndfnnent  for  the  posHession  thereof,  or  for 
$330,  its  value,  in  case  its  delivery  cannot 
be  had,  and  for  $250  damages.  The  de- 
fendants, answering,  admitted  the  posses- 
sion of  the  property  and  af^rreement,  under 
which  the  plaintlHs  claim  it,  but  they  say, 
in  bar  of  the  plaintiffs'  right  to  recover, 
and  set  up  as  a  counter-claim,  that  the 
plaintiffs  entered  into  a  new  contract  with 
them,  set  out  at  length  with  the  answer, 
by  which  they  agreed  to  ship  a  new  ap- 
paratus to  them,  and  take  back  the  old 
machine,  which  they  now  seek  to  recover 
in  part  payment  for  the  new,  and,  in  the 
mean  time,  permit  the  defendants  to  re- 
tain possession  of  the  old  apparatus. 
They  allege  a  breach  of  this  contract,  and 
ask  Judgment  that  the  plaintiffs'  demand 
for  the  possessiun  of  the  property  be  de- 
nied, and  for  $500  damages  for  breach  of 
the  contract.  The  following  issues  were 
submitted  to  the  Jury,  each  of  which  was 
answered,  as  inaicated :  "  (1)  Are  the  plain- 
tifte  entitled  to  the  recovery  of  the  posses- 
sion of  the  property  specified  in  the  com- 
plaint? Answer.  Yes.  (2)  Do  the  de- 
tendants  unlawfully  detain  this  property? 
A.  Yes.  (3)  What  is  the  plaintiffs'  dam- 
age for  detention?  A.  One  hundred  dul- 
lars.  (4)  What  is  the  balance  due,  it  any, 
on  the  Elfert  machine?  A.  Seventy  dol- 
lars. (5)  Did  plaintiffs,  since  the  lnstitu< 
tion  of  this  action,  agree  to  take  theEifert 
machine,  in  controversy,  in  part  payment 
of  a  new  machine,  and  to  allow  the  de- 
fendant Lucas  to  keep  the  old  machine  un- 
til the  new  machine  arrived?  A.  Yes.  (6) 
Did  plaintiffs  fail  to  perform  their  contract? 
A.  Yra.  (7)  What  damages,  if  any,  have 
defendants  sustained  by  reason  of  the 
breach  of  said  contract?  A.  Twenty  dol- 
lars. "  Upon  the  rendition  of  the  verdict 
the  plaintiffs  asked  for  the  follovring  Judg- 
ment: "This  action  having  been  tried  be- 
fore bis  honor,  and  a  Jury  impaneled  to 
try  the  issues  raised  by  the  pleadings,  and 
the  Jury  having  found  that  the  plaintiffs 
are  the  owners  and  entitled  to  the  posses- 
sion of  the  personal  property  described  in 
the  complaint,  that  the  defendants  unlaw- 
fully detained  the  same  from  the  plaintiffs, 
and  assessed  the  damages  to  plaintiffs  at 
$100.  and  the  said  Jury  having  also  found 
that  the  plaintiffs  made  the  contract  with 
defendants  set  up  In  the  answer  by  way  of 
Counter-claim,  and  committed  a  breach  of 
the  same,  and  assessed  the  damages  of  de- 
fendants at  $20,  it  is  now  adjudged  that 
the  plalntitTs  recover  of  the  defendants  the 
possession  of  said  personal  property,  or 
$330  in  case  delivery  of  said  property  can- 
not be  had,  and  also  $100  damages,  to- 
gether with  the  costs  of  this  action,  to  be 
taxed  by  the  clerk;  and  It  is  further  ad- 
judged that  the  defendants  recover  of  the 
plaintiffs  the  sum  of  $20,  which  they  shall 
have  the  right  to  set  off  against  the  said 
Judgment  for  damages  In  favor  of  the 
plaintiffs  and  against  said  defendants  in 
thl9  action. "  The  court  refused  the  plain- 
tiffs' prayer,  and  rendered  the  following 
lodgment:  "Dpon  the  verdict  tbepiaintifta 
demanded  Judgment,  which  the  court  de- 
clined tu  grant,  and  plaintiffs  excepted. 
Defendants  moved  for  a  new  trial  on  the 


ground  of  error  by  Instructions  of  court 
Motion  overruled.  The  defendants  d» 
manded  Judgment,  which  the  court  de- 
clined to  grant,  and  defendants  excepted. 
Thereupon  the  court  ordered  that  the  ver- 
dict rendered  by  the  Jury  be  set  aside,  from 
which  said  order  and  the  refusal  to  grant 
either  of  the  Judgments  aforesaid,  both 
parties  appealed. " 

T.  W.  Stmnfce  and  Iredell  Mearea,  for 
appellants.    J.  D.  Bellaaty,  for  appellees. 

Davis,  J.,  (after  stating  the  facts  aa 
above.)  The  jury  did  not  find  the  value 
of  the  personal  property  to  be  $820,  and 
there  is  no  aspect  in  which  the  verdict  can 
be  viewed  that  would  entitle  the  plaintiHs 
to  the  Judgment  asked,  or  to  any  Judg- 
ment, for  it  is  unintelligible,  inconsistent, 
and  conflicting,  and  was  properly  and  ex 
necessitate  set  aside  by  his  honor  because 
no  proper  Judgment  could  be  rendered  up- 
on it.  Morrison  v.  Watson,  95  N.  C.  479. 
Section  412  of  the  Code  does  not  embrace 
all  the  grounds  upon  which  a  verdict  may 
be  set  aside  and  a  new  trial  ordered. 
Thomas  v.  Myers,  87  N.  C.  31,  and  cases 
cited.  We  suggest  that,  upon  a  new  trial, 
Issnes  may  be  eliminated  from  the  com- 
plaint, and  answer  less  calculated  to  con- 
fuse the  Jury.  The  appeal  must  be-dia- 
missed. 


(107  N.  C.  906) 

State  y.  Fucmino. 

ISuipreme  Court  of  North  CaroUna.    Oct  90, 
1890.) 

BcBOLABT— EjOBnixo — Jttdoksnt. 

1.  At  a  trial  for  burglary  when  the  evidence 
was  that  defendant  entered  through  an  open  win- 
dow, the  bli^da  of  which  were  fastened  with  a 
"catch"  on  the  InAlde,  and  that  the  door  of  the 
kitchen,  which  he  entered,  was  tmlted,  there  was 
no  error  in  a  ctiarge  that  to  constitute  a  breaking 
either  the  window-blind  or  the  outside  door  of 
the  kitchen  must  have  been  fastened,  and  that  to 
constitute  a  fastening  it  was  not  necessary  that 
the  inmates  of  the  house  should  bave  resorted  to 
locks  and  bolts,  If  the  doors  or  windows  were  Held 
in  position  by  their  weight,  and  thus  relied  on  a* 
■eeurity. 

SS.  Under  Aots  TS.  C.  1889,  c  434,  an  Indict- 
ment for  burglary,  which  fails  to  allege  that  the 
dwelling-houae  was  In  the  actual  occupation  of 
any  one  at  the  time  of  the  commission  of  the 
crime,  is  good  only  as  an  indictment  for  burglary 
in  the  second  degree. 

8.  At  a  trial  for  burglary  in  the  first  degree,  a 
conviction  may  be  had  for  burglary  In  the  second 
degree. 

4.  A  motion  to  arrest  the  judgment  because 
the  indictment  failed  to  charge  that  the  offense 
was  committed  since  Act  N.  C.  1889,  c.  4S4,  chang- 
ing the  punishment  for  burglary,  was  properly 
denied  where  the  charge  and  proof  were  both  of 
an  offense  committed  since  the  act  of  1889. 

Appeal  from  superior  court,  Pitt  coun- 
ty ;  WoMACK,  Judge. 

Defendant,  James  Fleming,  appeals  from 
a  conviction  of  burglary  in  the  second  de- 
gree. The  indictment  charged  that,  about 
ll  o'clock  on  the  night  of,  etc.,  the  dwell- 
ing-house of  Matthew  James,  feloniously, 
burglariously,  did  break,  etc.,  with  intent 
to  steal,  etc.  The  daughter  of  the  prose- 
cntor  testifled  that,  on  the  night  stated 
In  the  indictment,  some  one  opened  the 
blinds  of  a  window  (the  window  being  up) 
and  got  into  the  bouse.    The  blinds  were 
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fastened  with  a  "catch  "  on  the  Inalde,  but 
the  witness  coald  not  etate  positively 
whether  she  fastened  them  or  not  when  she 
closed  them  that  night.  The  person  who 
entered  through  the  window  escaped  by 
passing  ont  by  the  same  window,  and  then 
the  witness  heard  some  one  wallcing  about 
the  kitchen,  (which  is  under  the  same  roof 
with  the  room  entered,!  the  outside  door 
of  which  she  fastened  by  bolting.  There 
was  evidence  that  several  articles  were 
missed  upon  examination  of  the  apart- 
ments the  next  morning,  and  also  that  the 
defendant  was  the  party  who  entered  the 
house,  as  charged.  The  court  instructed 
the  Jury  that  to  constitute  a  breaking  in 
this  case  either  the  window-blind  must 
have  been  fastened  or  the  outside  door  to 
the  kitchen  must  have  been  fastened.  To 
constitute  a  fastening  it  was  not  neces- 
sary that  the  inmates  of  the  house  should 
have  resorted  to  locks  and  bolts;  if  doors 
or  windows  (after  being  shut  as  described 
by  the  witness)  are  held  in  their  position 
by  their  own  weight,  and  thns  relied  on 
as  a  security  against  intrusion,  it  is  suffl- 
cient.  But  it  would  not  be  a  breaking  if 
they  were  ajar,  and  the  prisoner  simply  in- 
creased thesise  of  theopeningand  entered. 
The  Jury  must  be  fully  satisfied  from  the 
evidence  that  either  the  window  blind  or 
door  was  so  shut,  fastened,  and  relied  on 
as  a  security  against  intrusion,  at  the  time 
of  the  entry;  for  burglary  cannot  be  com- 
mitted by  entering  through  an  open  door 
or  window.  The  court  also  told  the  jury 
that  upon  the  indictment  the  prisoner  could 
not  be  found  guilty  of  burglary  in  the  first 
degree,  but  they  could  render  either  of  the 
following  verdicts:  Ouilty  of  burglary  In 
the  second  degree;  guilty  of  larceny;  or 
not  guilty.  There  was  a  verdict  of  guilty 
in  the  second  degree.'  Prisoner  excepted. 
There  was  a  motion  in  arrest  of  Judgment 
in  that  the  bill  fails  to  charge  the  particu- 
lar facts  constituting  burglary  in  either  of 
the  two  degrees,  as  created  and  defined  by 
the  act  of  1889.  Motion  overruled.  Judg- 
ment and  appeal. 

Ntxon  &  Galloway,  for  appellant.  The 
Attorney  Oeaeral,  for  the  State. 

Ci^RK,  J.  The  charge  of  the  court  as  to 
what  would  be  a  sufUcient  "breaking"  is 
fully  sustained  by  the  precedents.  If  a 
door  or  window  is  firmly  closed,  it  is  not 
necessary  that  it  should  be  bolted  or 
barred.  iState  v.  Boon,  13 Ired.  244;  Wbart. 
Crlm.  Law,  §§  758,  767.  and  cases  cited. 
Take  the  case  of  raising  a  window  notfast- 
ened,  .although  there  was  a  hasp  which 
could  have  been  fastened,  (Rex  v.  Hyams, 
7  Car.  &  P.  441,  and  State  v.  Carpenter,  1 
HouMt.Crlm.  Cas.  867;)  ur  where  the  pris- 
oner entered  by  raising  or  pulling  down 
the  sash  kept  in  its  place  merely  by  a  pulley 
weight,  (Rex  v.  Haines, Russ.  &  R.  451;)  or 
bvpusblng  open  acloseiddoor.notlatched, 
(State  V.  Reid,20  Iowa,413;)  or  closed, but 
not  locked,  (Hild  v.  State,  67  Ala.  80;)  or 
firmly  closed,  though  there  was  no  fasten- 
ing of  any  kind  on  thedoor,  (Finch  y.  Com., 
14  Orat.  643;)  or  (Reg.  v.  Bird,  9  Car.  &  P. 
44)  where  the  glass  of  a  window  had  been 
cut,  but  every  portion  of  the  glass  re- 
mained in  its  place  until  the  prisoner 
pushed  It  in  and  so  entered;  or  where  a 


window  was  on  hinges  with  nafls  behind 
it  as  wedges,  but  which  nevertheless 
would  open  by  pushing,  and  was  so 
opened  by  the  prisuner, — in  all  of  which 
cases  the  "breaking"  was  held  to  be  suffi- 
cient. If  the  entrance  was  either  by  pull- 
In^r  open  the  blinds  which  had  been  shut, 
whether  Fastened  or  not,  or  through  the 
door  which  had  been  bolted,  the  above  do- 
cisions  apply.  The  indictment  charged 
the  oHense  as  tn  the  old  form,  without  al- 
leging that  the  dwelling-house  was  in  the 
actual  occupation  of  any  one  at  the  time 
of  the  commission  of  the  crime.  This  was 
not  required  at  common  law,  nor  under 
Code,  §  995,  but  now  under  the  provlglons 
of  chapter  434,  Acts  1889.  the  omission  of 
'that  averment  makes  thelndictment  good 
only  as  an  Indictment  for  burglary  in.  the 
second  degree,  and  for  that  offense  the  de- 
fendant was  convicted.  To  constitute  a 
sufflcleat  indictment  for  burglai7  in  the 
second  degree,  it  is  not  required  to  use  the 
negative  averment  that  the  dwelling-boose 
was  not  actually  occupied  at  the  time  of 
the  commission  of  the  crime.  Burglary 
being  sufficiently  charged,  as  at  common 
law,  the  omission  of  the  additional  aver- 
ment of  actual  occupation  required  by  the 
Act  of  1889  to  constitute  the  capital  felony 
of  burglary  in  the  first  degree  leaves  simply 
the  Indictment  good  tor  the  other  degree  ot 
burglary  In  which  that  averment  is  not  es- 
sential. It  is  not  necessary  in  an  indict- 
ment for  manslaughter  to  negative  the  al- 
legation of  malice  aforethought,  though 
its  absence  is  part  of  ttie  settled  definittun 
of  the  offense. 

We  do  not  understand  the  provision  ot 
the  statute,  that  on  an  indictment  for  burg- 
lary in  the  first  degree  the  Jury  can  re- 
turn a  verdict  of  burglary  in  the  second 
degree  if  they  deem  it  proper  so  to  do,  to 
make  such  verdict  independent  of  all  evi- 
dence. The  Jury  are  sworn  to  find  the 
truth  of  the  charge,  and  the  statute  does 
not  give  them  a  discretion  against  the  ob- 
ligation ot  their  oaths.  Its  meaning  Is  to 
empower  the  Jury  to  return  a  verdict  ot 
guilty  of  burglary  in  the  second  degree 
upon  a  trial  for  burglary  in  the  first  de- 
gree. If  they  deem  it  proper  so  to  do  from 
the  evidence,  and  to  be  the  truth  of  the 
matter.  This  is  in  analogy  to  a  verdict 
of  manslaughter,  which  may  be  rendered 
on  an  indictment  for  murder.  If  thecoort 
had  erred  in  charging  that  the  defendant 
could  not  be  convicted  of  burglary  in  the 
first  degree,  we  do  not  see  how  the  defend- 
ant couldexcept  thereto.  Thecharge  that 
the  Jury,  if  satisfied  of  the  larceny,  bat  not 
of  the  burglary,  could  convict  of  the  lar- 
ceny was  correct.  State  v.  Orisham,  I 
Hayw.  (N.  C.)  18.  As,  however,  the  con- 
viction was  not  of  larceny,  but  of  the 
greater  offense,  the  defendant,  in  no  view 
of  the  case,  was  prejudiced.  Indeed,  the 
court  might  have  told  them  further  that 
they  might  (if  evidence  Justified  it)  find 
the  defendant  guilty  of  breaking  into  a 
dwelling-house  not  burglariously  under 
Code,  B  996,  (an  offense  which  is  punish- 
able, to  sameextent  and  in  the  same  man- 
ner, as  larceny,)  but  there  was  no  request 
BO  to  charge,  and  the  omission  is  not  er- 
ror. State  v.  Bailey.  100  N.  C.  528.  6  8.  B. 
Rep.  872;  McKiunon  v.  Morrison,  104  N.  G. 
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S54.  lb  s.  E.  Rep.  618;  Taylor  v.  Plammer, 
105  N.  G.  56.  11  8.  E.  Rep.  26S. 

The  objection  taken  In  ttalB  conrt  that 
tbejad^nient  should  bearrested  beraaseit 
is  not  charged  In  the  indictment  that  the 
oOenee  was  committed  since  the  act  ol 
1889  Is  dtspofsed  of  by  the  opinion  in  State 
V.  Uairord,  104  N.  C.  874,  10  S.  E.  Rep.  624, 
In  which  a  similar  point  was  raised,  and 
In  which  Mrrrimon,  C.  J.,  points  oat  the 
Inapplicability  of  the  case  of  State  v.  Wise, 
66  N.  C.  120,  which  Is  again  relied  on  In  the 
argument  In  this  case.  Since  here  the 
charge  and  proof  both  are  of  an  offense 
committed  sabBcaaent  to  the  act  changing 
the  punishment.  State  v.  Wise  cannot  ap- 
ply. Were  thisnottrae,wheneTertbepiin- 
iabnaent  of  any  offense  ia  changed  bystat- 
ate  it  would  be  necessary  that  all  indict- 
meDtn  therefor,  for  all  time,  (antU  the  pun- 
ishment is  again  changed,)  should  contain 
an  averment  negativing  the  comniiasion 
of  the  offense  prior  to  the  passage  of  the 
act.  Such  cannot  be  required.  Should  the 
proof  in  any  case  show  that  in  fact  the 
crime  was  coirmitted  prior  to  the  amend- 
atory act,  in  the  absence  of  any  saving 
clause  therein,  the  principle  laid  down  In 
State  V.  Wise  would  apply. 


Pbb  Cdbiah.    No  error. 


ao7  N.  c.  za) 

BL.ACKWBIX  ▼. 
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St.  D.  B.  Co. 


{Supreme  Court  ttf  North  CaroUina.    Nov.  7, 
1890.) 

EUMOTAI.  at  CaUUS— ClTUBITBHIP— LOOAI.  FBW- 
UDIGI. 

1.  In  order  to  remove  a  caoae  from  a  state  to 
a  federal  court  on  account  of  diverse  citizenship. 
It  must  appear,  from  the  petition  for  removal  or 
elseithere  in  uie  record,  that  the  parties  were 
citizens  of  different  states  when  the  action  was 
oommenced,  as  well  as  when  the  application  for 
the  removal  was  made. 

2.  Under  Act  Cong.  March  8,  1887,  an  appli- 
oatlon  for  the  removal  of  a  cause  from  a  stale  to 
a  federal  court,  on  account  of  prejudice  and  local 
Influence,  must  be  made  to  the  tedersl  and  not  to 
the  state  court. 

Appeal  from  anperlor  court,  Person 
county:  Armfibld,  Judge. 

At  the  appearance  term,  after  the  plain- 
tiff bad  filed  bis  complaint,  the  defendants 
filed  tbeir  petition,  whereof  the  following 
is  a  copy:  "The  petition  of  E.  S.  Moor- 
man, C.  R.  Moorman,  and  M.  N.  Moorman 
respectfully  shows  that  they  are  members 
of  the  firm  of  E.  S.  Moorman  &  Co.,  de- 
fendants In  this  action,  and  that  they  are 
non-reeldenta  of  the  state,  and  residents  of 
Lynchburg,  in  the  state  of  Virginia,  and 
the  amunntsned  for  In  thin  action  is  fifteen 
thousand  dollars,  and  the  plaintiff  Is  a 
resident  of  the  state  of  North  Carolina, 
and  M.  N.  Moorman  makes  this  afilda- 
vit  for  himself  and  his  said  co-defendants, 

gartners  of  E.  8.  Moorman  ft  Co. ;  that  he 
as  reason  to  believe,  and  does  believe, 
that  from  local  Influence  they  will  not  be 
able  to  obtain  Justice  in  the  state  courts, 
and  this  suit  can  be  wholly  determined  be- 
tween the  plaintiff  and  these  defendants, 
and  avers  that  they  only  are  actually  in- 
terested In  this  controversy.  Wherefore, 
tbe  said  defendants  ask  that  this  suit  be 
removed  ta  tbe  circuit  court  of  tbe  United 


States  next  to  be  held  for  tbe  western  dis- 
trict of  North  Carolina,  at  Greensboro,  on 
the  second  Monday  of  October,  1890;  and 
they  hare  filed  the  bond  required  by  law 
for  such  removal. "  The  petition  '  was 
signed  by  the  parties  and  sworn.  There- 
upon the  court  made  an  order,  of  which 
the  following  is  a  copy :  "  Upon  the  appli- 
cation made  by  the  defendants  £.  S.  Moor- 
man &  Co.  tor  tbe  removal  of  this  cause 
into  tbe  circuit  court  of  the  United  States 
upon  the  grounds  stated,,  tbe  said  motion 
is  refused. "  The  defendants  excepted,  and 
appealed  to  this  cQurt,  assigning,  as 
grounds  of  their  exception,  "that,  undei 
tbe  act  of  congress,  approved  March  S, 
1887,  they  were  entitled  to  such  removal, 
and  that,  in  fact,  at  the  time  the  motion 
was  made,  there  was  no  controversy  pend- 
ing, except  between  the  plaintiff  and  these 
defendants;  that,  having  complied  with 
tbe  cu:t  of  congress  by  filing  the  affidavit 
and  bond  required,  these  defendants,  as  a 
matter  of  law,  had  a  right  to  such  remov- 
al." 

J.  W.  Orabam,  for  appellant.  June 
Parker,  for  appellees. 

Mbrrimon,  C.  J.,  (after  at&tlug  tbe  fiute 
as  above.)  The  alleged  £:round  of  tbe  ap. 
plication  for  the  removal  of  this  action  in- 
to the  circuit  court  of  the  United  States, 
as  allowed  by  the  statute,  (25  U.  S.  St.  at 
Large,  c.  8«6.  f  1,)  is  that  the  plaintiff  Is  a 
citizen  of  tbe  state,  and  the  defendants 
are  citizens  of  the  state  of  Virginia.  To 
give  the  circuit  court  jurisdiction  in  cases 
where  it  depends  upon  the  citizenship  of  the 
parties,  as  In  this  case,  such  citizenship 
must  distinctly  appear  from  positive  aver- 
ments In  the  pleadings,  or  affirmatively, 
and  with  equal  clearness, In  other  parts  of 
the  record,  and  to  have  existed  at  tbe  time 
the  action  began.  And  so,  where  cases 
are  removed  from  a  state  court,  such  citl- 
senship  must  likewise  clearly  appear  from 
tbe  petition  for  removal,  or  elsewhere  in 
the  record,  and  that  the  same  existed  at 
the  time  of  the  commencement  of  the  ac- 
tion, as  well  as  when  the  application  for 
removal  was  made.  Otherwise,  the  circuit 
conrt  could  not  have  Jurisdiction,  and  the 
action  would  be  removed  to  the  state 
court,  there  to  be  disposed  of  according  to 
law.  This  is  clearly  settled  by  many  de- 
cisions of  the  supreme  court  of  the  United 
States,  and  they  are  authoritative.  Olbson 
V.  Bruce.  108  U.  S.  561,  2  Sup.  Gt.  Rep.  878; 
RailwayCo.  v.Swan.lll  U.S.870.4Sup.Ct. 
Rep.  510;  Crebore  v.  Railway  Co.,  181  U.S. 
240.  9  Sup.  Ct.  Rep.  602;  Stevens  v.  Nichols, 
180  U.  S.  230,  9  Sup.  Ct.  Rep.  618 ;  Jackson 
T.  Allen,  182  U.  S.  27,  10  Sup.  Ct.  Rep.  9. 
The  diverse  citizenship  of  the  parties  at 
the  time  the  action  began  Is  not  alleged  In 
tbe  petition,  nor  does  it  at  all  appear  in 
any  part  of  the  record.  It  Is  essential  that 
It  should  so  appear.  The  motion  was 
therefore  properly  denied. 

The  allegation  in  the  petition  tbat  tbe 
defendan  ts  "  believe  that  from  local  preju- 
dice they  will  not  be  able  to  obtain  Justice 
in  tbe  state  courts,"  etc.,  has  no  perti- 
nency or  force  In  this  application.  Appli- 
cations to  remove  actions  for  that  cause 
should  1>e  made  in  the  appropriate  circuit 
court  of  tbe  United  States.    26  U.  S.  St.  at 
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Larfce,  c.  866,  5 1.  There  Is  no  error.  Let 
this  opinion  be  certified  to  the  saperior 
eonrt  according  to  law.    It  is  so  ordered. 


(107  N.  C.  278) 

Allen  v.  Rotstbb  et  ah 

Ouprtxne  Covxt  of  North  Carolina.    Nov.  7, 
1890.) 

ASMIXISTRATOBS  —  ACTION  TO  Ck>in>BL  DlSTMBC- 
TION — AOCOUNTISO — COMMISSIOXS. 

1.  Code  N.  C.  i  1510,  proTides  that  actions  for 
legacies  and  distributlTe  shores  of  an  estate  may 
be  brought  in  the  superior  court  after  the  lapse 
of  two  years  from  the  qualification  of  the  admin- 
istrator, unless  the  administrator  sliaU  sooner 
file  his  final  account  Section  1513  gives  the 
court  the  power  to  order  final  or  partial  distribu- 
tion within  the  two  years,  when  there  shall  be  no 
necessity  for  retaining  tna  fund.  Held,  that  a 
complaint  in  an  action  to  compel  final  distriba- 
Uon  need  not  allege  that  two  years  had  elapsed 
after  the  qualification  of  the  administrator,  and 
before  the  action  was  begun,  because  the  admin- 
istrator might  consent  to  account  fully  or  partial- 
ly before  such  lapse  of  time;  and,  if  there  ex- 
isted valid  reasons  why  he  should  not,  he  should 
set  them  up  as  a  defense. 

a.  Ckide  N.  C.  t  ISW.  which  malres  it  the  du^ 
of  the  clerk  of  the  supenor  court  to  audit  an  aa- 
ministrator's  account,  and  to  indorse  his  approv- 
al thereon  if  it  be  found  satisfactory,  is  substan- 
tially complied  with  by  an  examination  of  the 
account  by  the  deputy  clerk  in  the  clerk's  presence, 
and  by  bis  direction,  and  the  indorsement  of  the 
clerk's  approval  thereon,  though  the  clerk  may  not 
have  scrutinized  the  sev«ral  items  of  the  account 
and  the  vouchers  as  thoroughly  as  he  should  have 
done. 

8.  Where  there  is  evidence  that  the  admin- 
istrator bought  property  belonging  to  the  estate 
at  less  than  its  reasonable  value,  and  that  he 
failed  to  account  for  rents  received  by  bim,  the 
Jury  should  be  instructed  that,  if  they  found  this 
to  be  the  fact,  the  administrator  was  not  entitled 
to  counsel  fees  for  defending  the  action  to  com- 
pel flual  distribution,  nor  to  oommissions  on  such 
sums  of  money  as  he  ought  Justly  to  have  aooount- 
ed  for,  but  did  not. 

Appeal  from  superior  conrt,  OranvlUe 
eoanty;  IVomack,  Judge. 

This  action  is  brought  by  the  plaintiff. 
Bolenext  of  kin  (it  the  intestate  of  the  de- 
fendant administrator,  upon  the  bond  of 
the  latter,  and  his  sureties  thereto.  The 
plaintiff  alleges  that  the  defeudant,  as  ad- 
ministrator, took  into  his  possession  con- 
siderable personal  property  of  his  intes- 
tate; that  he  failed  and  neglected  to  duly 
administer  the  same ;  and  especially  failed 
and  refused  to  account  with,  and  pay  to 
her,  snch  sums  of  money,  as  were  due  to 
her,  as  such  next  of  kin ;  whereby  he  com- 
mitted breaches  of  his  said  bond, etc.  The 
defendant  denies  that  h(>  has  committed 
such  alleged  breaches,  tind  alleges  that  he 
has  duly  administered  and  closed  the  es- 
tate. The  plain  titr  on  the  trial  put  In  evi- 
dence the  Inventory  of  the  defendant  ad- 
ministrator of  the  property  that  went  in- 
to bis  hands,  and  which  he  filed  In  the 
proper  office;  and  she  also  introduced  evi- 
dence tending  to  show  that  he  had  not  in 
several  respects  duly  administered  the  es- 
tate, etc.  The  defendant  administrator 
then  offered  In  evidence  a  paper  writing, 
porporting  to  be  his  "final  return  "and  set- 
tlement of  the  estate  in  his  hands,  made 
before  the  clerk  of  the  superior  court.  The 
defendant  objected  to  the  admission  of  this 
paper  writing  as  evidence,  and  Introduced 
the  deputy -clerk,  who  testified  aa  follows: 


"I  am  a  sworn  depaty  of  my  father,  who 
is  clerk  of  the  superior  court  of  this  coun- 
ty. We  held  these  rt«pectlve  positions  on 
the  26th  day  of  January,  1889.  On  that 
day,  the  administrator,  accompanied  by 
his  attorney,  produced  the  accounts  before 
the  clerk  of  the  superior  court  In  his  office. 
My  father  and  I  were  both  present.  The 
attorney  asked  something  about  the  pa- 
pers and  account.  My  father  said, 'Just 
turn  them  over  to  Robert,*  meaning  my- 
self. The  attorney  asked  father  II  It  was 
upon  his  approval  that  I  approved  the 
vouchers.  He  answered,  'Yes.'  We  all  eat 
down  to  a  table.  The  items  in  the  account 
were  called  off.  I  took  the  vouchers,  and 
wrote  on  each,  as  It  was  reached,  the  word 
'Approved.'  I  examined  the  vouchers. 
The  clerk  of  the  superior  court  was  pres- 
ent, and  all  was  done  in  hlH  hearing.  Ue 
did  not  pass  upon  the  oeparate  vouchers, 
but  approved  my  work.  The  signature  to 
the  general  approval  which  appears  on  the 
account  Ih  In  his  handwriting.  Ue  signed 
It  when  we  had  concluded  our  work.  Up- 
on the  conclusion  of  our  work,  I  filed  the 
account  In  the  office,  and  turned  the  vouch- 
ers over  to  the  administrator,  who  carried 
them  away  with  him."  The  court  found 
the  facts  thus  stated  to  bo  true,  and  ad- 
mitted the  paper  writing  In  evidence,  and 
the  plaintiff  excepted.  The  defendant  in- 
troduced two  gentlemen  of  the  bar  to  prove 
what  would  be  reasonable  compenHation 
to  his  counsel  for  managing  his  defense  In 
this  action.  The  plaintiff  objected.  The 
court  admitted  the  evldence,and  the  plain- 
tin  excepted.  The  court,  among  other 
things,  instructed  the  Jury  that  If,  under 
Its  Instructions,  "  they  should  find  that  the 
administrator  should  be  charged  with  a 
greater  sum  for  rents  than  that  returned 
In  his  account  and  Inventories,  or  that  the 
horse  [mentioned]  was  purchased  for  him- 
self, and  was  worth  more  than  ^1,  they 
might  give  the  admlnlstratorcommlsslons 
on  such  additional  sums, not  toexceed  five 
per  cent."  The  plaintiff  excepted.  The 
court  further  Instructed  the  jury  "that 
they  might  allow  the  administrator  rea- 
Bonabiecounsel  fees  In  defending  the  action, 
and  on  this  point  they  would  consider  the 
testimony "  of  the  lawyers  Introduced  as 
witnesses  as  to  that  subject.  The  plaintm 
excepted.  In  this  court,  the  counsel  of  the 
defendant  moved  to  dismiss  the  action  upi- 
on  the  grounds  that  thecomplalntdid  not 
state  facta  snfflcleut  to  constitute  a  cause 
of  action,  "io  that  It  falls  to  allege  that 
there  is  no  necessity  for  retaining  the 
funds"  until  two  years  next  after  the 
qualification  of  the  administrator,  (Code, 
1512;)  that  the  action  was  brought  within 
two  years  next  after  such  qualification; 
and  that  the  motion  was  madeln  the  court 
below  before  the  defendants  answered,  and 
was  denied  them,  and  the  defendants  ex- 
cepted. There  wasaverdlctand  Judgment 
for  the  defendants,  and  the  plaintiff  ap- 
pealed to  this  court.  Code  N.  C.  {  ]3i)9, 
makes  it  the  duty  of  the  clerk  of  the  supe- 
rior court  to  carefully  revise  and  audit  an 
administrator's  account;  and,  "if  he  ap- 
prove the  same,  be  must  indorse  bis  ap- 
proval thereon,  which  shall  be  deemed 
prtiuh  Ac/eevldence  of  correctness. "  t^de 
N.  C.  S  I&IO,  provides  that  l^acies  and  dta- 
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tributlTC)  sbares  maybe  recovered  from  an 
atliiiiiiiHtrator  by  petition  in  the  superior 
court  at  any  time  after  the  lapse  ot  two 
years  from  bisquailflcatlon,  aniess  be  shall 
sooner  tile  his  account  for  settlement.  Sec- 
tion 1512KiTes  thesuperlor  court  tbepower 
to  order  final  or  partial  distribution  with- 
in the  two  years,  when  there  shall  be  no 
necessity  for  retaining  the  fund. 

L.  C.  Edwards  and  J.  B.  Batebelor,  for 
appellant.  Qmbam  &  Y/inaton,  for  ap- 
pellees. 

Mrrkiuon,  C.  J.,  (afterstatlngtbeikcta.) 
The  defeudants  can  have  no  benefit  of  their 
exception  to  the  refusal  of  the  court  below 
to  fci'ont  their  motion  to  dismiss  tlje  ac- 
tion, if  the  motion  had  merit,  because  they 
did  not  appeal.  The  motion  here  to  dis- 
miss the  action  Is  without  merit.  The 
complaint  alleges  a  cause  of  action.  It 
need  not  necensarily  allege  that  two  years 
had  elapsed  next  after  the  administrator 
qnallfleii  as  such,  and  before  the  action  be- 
gan, because  tbeadministrator  might  con- 
sent to  account  fully  or  partially  with  the 
next  of  liin  before  such  lapse  of  time,  and 
it  there  existed  valid  reasons  why  he 
should  not,  he  should  set  these  up  as  mat- 
ters of  defense  in  a  proper  way.  It  might 
turn  out  that  the  court  would  require  the 
administrator  to  account  wUh  thedlstritt- 
ntee  in  some  measure,  and  stay  the  action 
aa  to  the  final  account  at  the  end  of  two 
years.  Clements  v.  Rogers,  91  N.C.  6S,  and 
the  casefi  there  cited;  Godwin  v.  Watford, 
11  S.  E.  Rep.  1051,  (decided  at  this  term.) 
Moreover,  the  defendant  alleges  that  he 
has  duly  and  fully  administered  the  estate, 
and  thus,  in  effect,  admits  that  there  is 
no  substantial  reason  why  he  shall  not  be 
called  to  a  final  account  with  the  next  of 
kin  by  this  action.  The  motion  to  dismiss 
the  action  must  therefore  he  denied. 

As  to  the  first  exception,  we  are  of  opin- 
ion that  if  It  be  granted  that  the  clerk 
should  have  examined  and  approved  the 
aficoont  filed  by  the  defendant  administra- 
tor, and  which  was  read  in  evidence  on 
the  trial,  the  plaintiff  objecting,  he  did  so 
In  effect.  Ue  was  present,  gave  directions, 
saw  what  was  done,  heard  what  was  said 
when  and  while  the  account  was  being 
examined  In  his  presence,  and  he  indorsed 
his  apiiroval  thereon.  The  deputy-clerk 
was  simply  acting  as  his  servant,  and  aid- 
ed blm  In  the  examination  of  the  account. 
The  clerk  clearly  Intended  to,  and  did,  ex- 
ercise his  authority,  although  he  may  not 
have  been  as  circumspect  as  he  should 
have  been,  and  did  not  scrntinlxe  the  sev- 
eral matters  and  items  embraced  by  the 
account  and  the  vouchers  as  thoroughly 
as  he  should  have  done.  The  statute 
(Code,  §  1309)  makes  such  sworn  account 
thus  examined,  indorsed,  and  filed  in  the 
office  of  the  clerk  ot  the  court  prima  facie 
evidence  of  Its  correctness.  But  It  wfis 
not  conclusive  against  the  plaintiff,  nor 
would  it  be  against  creditors,  or  any  per- 
son interested  adversely.  It  simply  shift- 
ed the  burden  of  proof,  as  to  the  correct- 
ness of  what  it  contained,  to  him  who  al- 
layed the  contrary.  Grant  v.  Hughes,  94 
N.  C.  231 :  Grant  v.  Reese,  Id.  720.  The 
eonrt,  therefore,  properly  admitted  the  ac- 
count in  evidence,  not  as  at  all  concluslvet 


but  subject  to  the  plaintiff's  right  to  con- 
tradict It  by  any  proper  evidence. 

The  other  exceptions  may  be  disposed  of 
together.  The  defendant  administrator 
was  certainly  entitled  to  be  allowed  a 
credit  for  reasonable  compensation  he 
may  have  paid  to  counsel  who  advised 
him  in  the  due  administration  of  the  es- 
tate, including  the  bringing  and  prosecu- 
tion of  necessary  actions  brought  by  him, 
and  in  defending  such  as  were  brought 
against  him.  Including  that  for  a  final  set- 
tlement ot  the  estate.  But  an  adminis- 
trator shonld  not  be  allowed  credit  for 
fees  paid  to  counsel  -  in  the  defense  ot  an 
action  to  compel  him  to  a  final  Recount 
with  the  next  of  kin,  wheu  he  unreasona- 
bly, willfully,  and  through  dishonest  and 
fraudulent  motives  refused  to  account  to 
them.  This  is  so,  because  in  such  case  the 
purpose  is  not  to  promote  and  secure  the 
just  administration,  final  settlement,  and 
distribution  of  the  estate,  but  to  promote 
the  selfish  and  sinister  purposes  nf  the 
administrator  personally.  His  purpose  is 
not  to  promote  but  to  defeat  the  right  ot 
those  justly  entitled  to  have  the  estate. 
The  case  settled  on  appeal  states  that 
"there  was  evidence  tending  to  show  that 
the  horse  [sold  by  blm]  was  purchased  for 
the  administrator,  and  he  was  worth  at 
the  time  of  the  sale  a  larger  sum  than  the 
sum  returned  by  the  administrator;  and 
that  the  rents  received,  or  that  should 
have  been  received,  by  the  administrator 
were  of  greater  valuethanf40,  [theamount 
he  accounted  for.]  Thece  was  also  evi- 
dence tending  to  controvert  these  facts." 
Such  being  the  evidence,  and  it  so  conflict- 
ing, the  court  should  have  further  in- 
structed the  jury  that  the  defendant  could 
not  be  allowed  fees  paid  by  him  to  coun- 
sel for  defending  this  action,  if  he  sought 
to  cheat  and  defraud  the  estate  and  the 
plaintlO  by  buying  the  horse  himself  tor 
less  than  his  reasonable  value,  and  by  dis- 
honestly falling  and  refusing  to  account 
for  the  rents  received  by  him;  and,  further, 
that  he  would  not  in  such  case  be  entitled 
at  all  to  commissions  for  such  sums  6t 
money  as  he  ought  justly  to  have  ac- 
counted for,  bat  did  not.  An  executor  or 
administrator  is  not  entitled  to  commis- 
sions if  he  fails  to  discharge  his  duties 
faithfully  and  honestly.  Grant  v.  Reese, 
supra,  and  the  cakes  there  cited  at  pages 
731  and  732.  Of  course,  it  would  be  other- 
wise In  this  case  if  the  defendant  adminis- 
tered the  estate  in  his  bands  faithfully  and 
justly,  and  there  was  evidence  tending  to 
show  that  he  did,  as  well  as  the  contrary. 
The  evidence  ot  the  witnesses  Introduced 
to  prove  what  was  reasonable  compensa- 
tion to  the  counsel  ot  defendant  for  his 
services  In  this  action  was  competent  to 
be  snbmitted  to  the  Jury,  in  the  view  that 
the  defendant  made  defense  in  good  faith, 
with  a  view  to  a  just  final  account  and 
didtribntlon  of  the  estate.  We  may  add 
that.  In  allowing  credit  to  the  defendant 
on  such  account,  regard  should  be  had  to 
compensation  paid  to  counsel  in  thecouk^e 
of  the  administration,  because  the  defend- 
ant should  be  allowed  credit  for  reasona- 
ble counsel  fees  paid  about  the  whole  ad- 
ministration. He  cannot  ordinarily  be  al- 
lowed to  pay  counsel  tees  tor  particular 
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flervlcefi,  when  he  should  have  connml  scon- 
eTaH.v  as  adtnlnlstratur.  He  mnat  observe 
a  JuBt  and  reaaunable  economy.  There  la, 
therefore,  error.  The  plalntin  to  entitled 
to  a  new  trial,  and  we  ao  adjudge.  To 
that  end,  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 


(1«7  N.  C.  340) 

Ex  parte  Walkeb  et  ah 

(Supreme  Court  cf  North  Cturollna.    Nov.  17, 
1880.) 

OTU.TT    or   PABTTriON— LiHITATIOKB— DlBOHABOB 

IK  Bankboptct. 

1.  The  statute  of  limitations  does  not  nm 
against  a  charge  on  land  for  owelty  of  partition, 
as  tiie  tlUe  to  the  land  so  charKod  does  not  vest 
completely  in  him  to  whom  the  same  was  allotted 
until  the  charge  is  paid,  and  till  then  the  parti- 
tion  is  not  complete. 

2.  Rer.  Code  N.  C.  o.  66, 1 18,  which  declare* 
that  Indgments  or  decrees  shall  he  presumed  to 
be  paid  or  satisfied  "within  10  years  after  tae 
right  of  action  on  the  same  aocmed, "  does  not 
raise  a  conclusiye  presumption  of  payment;  and 
the  presDmpUon  of  puyment  of  the  owelty  of 
partition  arising  from  the  fact  that  more  than  10 
years  have  elapsed  since  the  partition  decree  was 
rendered  may  he  overcome  oy  evidence  to  the 
contra^. 

8.  The  Owelty  of  partition  authorized  to  ho 
awarded  hy  commissioners  in  partition  proceed- 
ings by  Ck>de  N.  C.  H  1SB4,  1896,  is  a  legal  charge 
on  the  land,  not  created  by  the  contract  of  the 
parties,  but  by  law,  and  is  not  provable  in  bank- 
ruptcy against  the  assets  of  the  person  to  whom 
the  land  so  charged  was  allotted,  nor  Is  it  extin- 
guished by  his  discharge  in  bankruptcy. 

Appeal  trom  superior  court,  Robeson 
county. 

It  appears  that  in  1867,  at  the  May  term 
of  the  late  court  of  pleas  and  quarter  ses- 
sions, In  and  for  the  county  of  Robeson, 
an  ex  parte  petition  was  died  in  that  court 
by  John  Walker  and  others  to  obtain  par- 
tition of  the  land  in  the  petition  specified, 
amone  the  petitioners,  according  to  their 
respective  rights.  Partition  of  the  land 
was  made,  and  such  proceedings  were  had 
in  the  matter  as  that  a  final  Judgment 
Was  rendered,  confirming  the  report  of  tbe 
commissioners  appointed  to  make  parti- 
tion of  tbe  land  filed  in  tbe  case.  By  tbe 
report  and  Judgment  thereupon  lot  No.  5  of 
the  division  was  allotted  to  A.  M.  Cobb 
and  bis  wife,  Flora  C,  in  severalty;  and 
lot  No.  S  thereof  was  allotted  in  severalty 
to  John  Walker,  and  this  lot  of  land,  a 
morevaluable  dividend,  was  charged  with 
the  sum  of  f  236  in  favor  of  and  to  be  paid 
to  tbe  less  valuable  dividend  No.  6,  above 
mentioned;  and  It  also  appears  ibat  such 
sum  of  money  so  charged  has  not  been 
paid.  At  the  tall  term,  1890,  of  tbe  superi- 
or court  of  the  county  above  named,  tbe 
said  Cobb  and  wife  moved  for  tbe  writ 
of  venditioni  exponas,  the  purpose  being 
to  sell  tbe  said  lot  No.  8  to  pay  the  sum  of 
money  so  charged  upon  it.  It  further  ap- 
pears that  after  such  partition  was  mAde 
the  said  John  Walker,  to  whom  tbe  said  lot 
No.  8  was  allotted,  was  duly  adjudged  a 
bankrupt  In  the  district  court  of  tbe 
TTnited  States  In  and  for  the  district  of 
Cape  Fear,  In  North  Carolina,  and  that 
regularly  he  obtained  a  discharge  in  bank- 
ruptcy, dated  the  14th  of  October,  1871,  as 
allowed  by    tbe  bankrupt   law»  of  tbe 


United  States  then  In  force.  Afterwards, 
in  1872,  the  said  John  Walker  died  intes- 
tate  leaving  surviving  him  his  widow  and 
others,  his  children,  his  helis  at  law,  who 
oppose  the  motion  mentioned  of  the  said 
Cobb  and  wife,  claiming  and  Insisting  that 
the  said  charge  upon  the  lot  No.  8  wap 
embraced  by  the  discharge  in  bankruptcy 
of  thelntttfrtate;  that  more  than  10  years 
have  elapsed  since  the  said  charge  was 
created  and  began  to  be  efficient,  and  the 
right  of  tbe  appellees  Is  therefore  barred 
by  the  statute  of  limitation  applicable, 
and  also  that,  more  than  10  years  having 
elapsed  since  the  said  charge  was  created 
and  had  effect,  tbe  statu  *'e  applicable  raises 
the  presumption  that  the  same  has  been 
paid  and  discharged.  Upon  the  above 
state  of  facts  the  court  was  of  opinion  and 
adjudged  that  the  said  Cobb  and  wife  were 
entitled  to  the  writ  prayed  for  by  them, 
and  ordered  that  tbe  same  be  Issued.  The 
heirs  at  law  of  the  said  John  Walker,  ap- 
pearing and  opposing  the  motion  for  the 
writ,  excepted  to  tbe  decision  and  order 
of  tbe  court,  and  appealed. 

WWiam  Black,  for  appellants.  T.  A. 
McSelll,  for  appellees. 

Merkimon,  C.  J.,  (after  stating  tbe  fkcta 
as  above.)  It  Is  not  questioned  that  such 
title  to  the  laud  designated  as^Lot  No.3," 
as  John  Walker,  the  bankrupt,  had,  passed 
to  the  assignee  In  bankruptcy.  But  how 
such  title  In  the  latter  passed  from  him  to 
Walker  does  not  appear,  it  may  be  that 
he  purchased  the  same  from  the  purchaser 
at  the  sale  thereof  by  the  assignee.  It, 
however,  app^'ars  from  the  allegations  of 
the  appellee  that  Walker  owned  the  land  - 
In  some  sense  at  the  time  of  his  death; 
that  it  descended  to  tbe  appellants,  bis 
heirs  at  law,  and  they  are  now  In  posses- 
sion thereof,  and  resist  the  appellees'  mo- 
tion. 

The  decree  of  partition  which  created  tbe 
charg:e  In  question  was  entered  in  1867, 
and  might,  so  tar  as  appears,  have  been 
enforced  at  any  time  thereafter.  Uence,  If 
the  charge  be  treated  as  one  that  could  be 
affected  at  all  by  tbe  lapse  of  time,  It  was 
not  subject  to  the  present  or  any  former 
statute  of  limitation.  The  present  stat- 
ute does  not  apply  to  cases  where  the 
right  of  action  accrued  before  the  24tb  day 
of  August,  1868.  The  statutes  prevailing 
before  that  time  apply  in  such  and  appro- 
priate cases.  Code,  §  136.  There  was  no 
such  statute  of  limitation  that  could  bar 
the  appellees'  right.  Sutton  v.  Edwards, 
6  Ired.  Eq.  425;  Ruflln  ▼.  Cox,  71  N.  C.  263; 
Dobbin  V.  Bex,  106  N.  C.  444, 11  S.  E.  Rep. 
260. 

If  It  be  granted  that  tbe  statute,  (Rev. 
Code,  c.  65,  S  18,)  which  declares  that 
Judgments,  decrees,  contracts,  and  agree- 
ments shall  be  presumed  to  be  paid  or  sat- 
isfied "  within  ten  years  after  tbe  right  of 
action  on  the  same  accrued, "  could  apply 
In  cases  like  the  present  one,  It  cannot  nelp 
tbe  appellants,  because  the  court  below 
found  tbe  tact  to  be  that  the  charge  upon 
the  land  had  not  been  paid  or  satisfied, 
and  thus  the  presumption  raised  by  the 
statute  was  rebutted.  The  presumption 
was  not  conclusive.  It  might  be  rebutted 
by  any  pertinent  proof,  and  it  must  b« 
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taken  that  there  was  Bucb  pmof,  as  there 
in  no  eoniplaiut  of  the  finding  of  fact  by 
thf  court. 

In  unr  Jodgment  the  proceedinKB  and 
discharKe  1u  bankruptcy  relied  upon  by  the 
appellants  did  not  embrace,  discharge,  or 
at  all  aRect,  the  charge  upon  the  land  In 
question,  or  the  right  of  the  appellees  to 
enforce  the  same,  as  they  now  ask  to  be 
allowe<l  to  do. '  The  charge  was  not  a 
delit  against  the  bankrupt,  and  provable 
in  bankruptcy  against  his  assets  in  the 
hands  of  the  assignee.  It  was  a  legal 
charge  npon  the  land,  not  created  by  the 
contract  of  the  parties,  and  charging  one 
with  a  debt  in  favor  of  the  other,  but  by 
the  law.  -It  was  the  debt  in  contemplation 
of  law  of  the  land  charged  going  to  the 
dividend  uf  land  of  less  value,  and  for 
which  the  uwnerof  the  dividend  of  greater 
value  was  not  personally  responsible.  The 
land  alone  was  responsible,  and  the  title 
to  the  dividend  of  greater  value  did  not 
vest  completely  in  him  to  whom  tbesame 
was  allotted  until  that  dividend  had  paid 
the  charge  upon  it,  (to  the  dividend  of  less 
valae,)  and  till  then  the  partition  was  not 
comiilete.  Such  condition  of  Incomplete- 
ness ran  with  and  affected  the  title  to  the 
land,  no  matter  who  might  come  to  be 
the  owner  of  it.  Perforce  of  the  statute, 
the  dividend  of  less  value  shared  in  the 
title  of  the  dividend  of  greater  value,  had 
more  than  a  mere  lien  upon  the  land,  and 
this  interest  accrued  and  belonged  to  the 
apiK-llefs  until  the  charge  should  be  ex- 
tinguished. This  seems  tu  be  the  purpose 
of  the  sta late,  (Code,  §§  1804, 1896, )i  and 
this  court  has  so,  certainly  in  effect,  uni- 
formly Interpreted  it,  (Wynne  v.  Tunstall, 
1  Dev.  Eq.  2B;  Jones  t.  Sherrard,  2  l)ev.  & 
B.  Eq.  179;  Sutton  v.  Edwards,  supra; 
Rnflin  v.  Cox,  supra.)  Nor  did  the  aiipei- 
lees  have  a  debt  against  the  bankrupt,  se- 
cured by  a  mere  lien  or  mortgage,  or  one 
that  created  an  incumbrance  on  the  bank- 
rupt's land  in  thesenseof  thestatutpof  the 
United  States  in  respect  to  bankruptcy. 
This  is  BO  because,  as  we  have  said,  the 
charge  on  the  land  was  a  debt,  so  made 
by  statute,  due  from  it  to  the  dividend 
of  land  of  lens  value,  allotted  to  the  ap- 
pellees, and  the  partition  was  not  com- 
plete, nor  did  the  title  vest  in  severalty  In 
nlm  to  whom  the  dividend  of  larger  value 
was  allotted,  until  the  charge  should  be 
extinguished.  Walker,  the  ancestor  of  the 
appellant,  did  not  have  the  title  in  sever- 
alty tn  the  land,  because  hefailed  to  extin- 
guish the  charge  upon  it.  Moreover,  the 
charge  was  not  a  debt  due  to  the  appel- 
lees, secured  by  a  mere  lien.  Incontempla- 
tlon  of  the  statute,  they  were  tenants  In 
common  with  John  Walker,  the  bank- 
rupt, ti)  the  extent  of  the  charge,  until  the 
same  should  be  in  some  way  discharged; 
and  the  appellants  had  the  right,  under  the 
statute,  to  have  it  discharged  when  they 
might  see  fit  to  do  so,  by  a  sale  of  the 
land,  and  they  could  not  do  so  otherwise. 
The  court  of  bankruptcy  could  not  take 
notice  or  take  Jurisdiction  of  such  charge, 
l>ecauHe  in  contemplation  of  the  statute  it 

■Code  N.  C.  ti  1894,  18U6,  anthorize commis- 
cioners  in  partition  to  award  owelty  of  partition, 
and  prescribe  the  mode  of  procedure. 


was  not  a  debt  of  the  bankrupt,  nor  was 
it  a  lien  upon  his  land  in  favor  of  bis 
creditor,  enforceablein  tbebankrnptconrt. 
Judgment  affirmed. 

.  (vn  N.  c.  su) 

Bbown  t.  Kino  et  mI. 

(Supreme  Court  of  North  CaroUma.     Kor.  17, 
1S90.) 

EjECTMSNT — EVIDKNCX— NOMSinT. 

1.  In  ejectment,  a  deed  of  land  to  a  third 
person,  with  whom  plaintiff  does  not  connect 
nimseli  either  by  descent  or  purchase,  and  whlob 
deed  describes  land  with  different  boundaries 
than  those  set  out  in  the  complaint,  is  not  ren- 
dered admissible,  as  evidence  of  plaintiff's  title, 
by  the  testimony  of  a  witness  that  he  had  heard 
that  the  land  mentioned  in  the  deed  was  that  in 
dispute  between  plaintiff  and  defendant. 

2.  Testimony  by  plaintiff  in  ejectment  that 
be  is  in  possession  of  the  land  in  dispute  war- 
rants the  direction  of  a  verdict  in  dMendant's 
favor. 

8.  Where  plaintiff  went  to  the  ]ury  on  all  the 
Issues  in  the  case,  without  asking  to  correct  snoli 
testimony,  he  is  not  entitled  to  a  judgment  of 
nonsuit  alter  a  verdict  for  defendant 

This  was  a  civil  action,  for  the  recovery 
of  a  tract  of  land,  tried  before  Boykin,  J., 
and  a  Jury,  at  tall  term,  1889,  of  Jones 
county  superior  court.  Tbeplaintiff  intro- 
duced a  deed  describing  threeseveral  tracts 
of  land  from  John  Martin  Franks  to  Isaac 
Brown,  Sr.,  dated  in  1832.  There  was  evi- 
dence tending  to  show  that  the  plaintiff 
chipped  boxes  on  one  of  the  said  tracts 'set 
out  in  the  said  deed  for  seven  or  eight 
years  Immediately  preceding  the  late  civil 
war;  that  said  tract  was  exclusively 
woods  laud,  and  was  in  no  way  used  or 
occupied  during  the  said  war,  nor  after- 
wards, until  about  six  or  seven  years  be- 
fore the  commencement  of  this  action,  since 
which  time  it  has  been  in  the  possession  of 
the  plaintiff.  The  boundaries  of  neither  of 
the  said  three  tracts  werethesameas those 
set  out  in  the  complaint,  and  there  was  no 
evidence  tending  to  identity  any  of  the 
tracts  described  In  the  said  deed  with  that 
described  in  the  complaint,  except  one  of 
the  witnesses  testified  he  had  heard  one  of 
the  tracts  mentioned  in  the  deed  W€us  the 
land  In  dispute  between  the  plaintiff  and 
the  defendants,  but  said  he  did  not  know 
but  one  of  the  lines  of  said  t>°Bcts.  The 
plaintiff,  who  was  the  last  witness  exam- 
ined, testified  that,  at  the  time  of  the 
commencement  of  this  action,  he  was  in 
possession  of  the  land  described  In  the 
complaint.  When  the  plaintiff  rested  his 
case,  the  counsel  for  the  defendants  arose 
and  inquired  of  his  honor  if  he  understood 
the  plaintiff  to  testify  that  he  was  in  pos- 
session  of  the  locas  in  quo  at  the  time  this 
action  was  commenced,  and,  receiving  an 
affirmative  answer  from  the  court,  the  de- 
fendants announced  they  would  not  intro- 
duce any  evidence.  His  honor  directed 
the  jury,  if  they  believed  the  evidence,  to 
return  a  verdict  for  the  defendants.  The 
Jury  found  all  Issues  in  tavoi  of  the  defend- 
ants. Some  time  after  the  verdict  of  the 
jury  had  been  returned,  and  the  judgment 
signed  by  his  honor,  counsel  for  the  plain- 
tiff moved  to  beallowed  to  take  a  nonsuit. 
Motion  denied.    Appeal  by  plaintiff. 

George  Koantree,  for  appellant.  Manly 
&  Galon,  for  appellees. 
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Atbbt,  J.,  (after  atntlng  the  facts  as 
above.)  The  plaintiD  offered  a  deed  from 
John  Martin  Franks  to  Isaac  Brown,  8r., 
bearing  date  in  the  year  1882.  and  purport- 
ing to  convey  three  tracts  of  land.  The 
boandaries  of  the  tract,  described  in  the 
complaint  were  not  the  same  as  those  of 
any  one  of  the  three  set  out  in  the  deed. 
A  witness  testified  that  he  had  heard  that 
one  of  the  tracts  mentioned  in  the  deed 
was  the  land  in  dispute  between  the  plain- 
tiff and  the  defendants,  but  that  he,  wit- 
ness, did  not  Itnow  but  one  of  the  lines  of 
said  tracts.  There  was  no  testimony  tend- 
ing to  show  that  the  land  in  controversy 
was  that  described  in  the  complaint,  if  the 
evidence  of  the  witness  could  be  considered 
as  more  than  a  eclntillH  of  teBtimony  to 
show  the  identity  of  the  land  in  dispute 
with  any  tract  mentioned  in  the  deed  in- 
troduced. But  if  it  be  admitted  that  the 
disputed  territory  described  in  the  com- 
plaint is  covered  by  the  boundaries  set  out 
in  the  deed,  the  plaintiff  offered  no  grant, 
and,  in  order  to  show  title  under  color  in 
himself  prfraa  facie,  ought  to  have  offered 
evidence  tending  to  prove  continnous  ad- 
verse possesBion  in  himself,  or  those  under 
whom  be  claims,  or  both,  for  21  years  of 
the  time  intervening  between  the  execu- 
tion of  the  deed  to  Isaac  Brown,  Sr.,  in 
1832,  and  the  date  of  bringing  the  action, 
«xcla8tve  of  the  time  elupsing between  May 
20, 1861,  and  January  1,1870,  when  theoper- 
ationofthe  statute  was  suspended,  and 
ought,  moreover,  to  have  connected  him- 
self with  Isaac  Brown,  Sr.,  by  deeds,  or 
proof  of  devise  or  descent.  There  was  no 
attempt  to  prove  such  possession  for  21 
years,  and  therefore  the  Jndge  was  Justified 
In  telling  the  Jury  that  they  must  find  the 
Issue  of  title  for  the  defendant.  Ruffln  v. 
Overby,  105  N.  C.  78, 11  S.  E.  Rep.  261;  Mc- 
Lean V.  Smith,  106  N.  C.  173, 11  S.  E.  Rep. 
184:  Mobley  v.  Griffin,  104  N.  C.  112, 10  S. 
E.  Rep.  142;  Davis  v.  Stroud,  104  N.  0.  484, 
10  S.  E.  Rep.  666. 

It  is  familiar  learning  that  a  plaintiff 
could  not,  in  ejectment,  and  cannot,  in  the 
modem  action  for  possession,  (substituted 
for  the  former,)  recover,  without  proving 
that  the  defendant  held  ad  verse  possession 
of  the  land  in  controversy  when  the  action 
was  brought,  as  well  as  that  the  plaintiff 
was  then  entitled  to  the  possession,  or  was 
owner,  and  had  a  right  to  immediate  pos- 
session, according  to  the  allegations  of  the 
complaint.  Davis  v.  Stroud,  supra;  Gill- 
iam V.  Bird,  8  Ired.  285.  Whon,  therefore, 
the  plaintiff  testified  that  he  was  in  pos- 
session of  the  land  in  dispute  when  the  ac 
tion  was  brought, his  honorwas bound  to 
tell  the  Jury  that  there  was  no  testimony 
tending  to  proven  wrongful  possession  on 
the  part  of  the  defendant,  and  the  second 
Issue  must  be  answered  in  the  negative. 

Under  the  former  practice,  in  all  actions 
at  law,  the  plaintiff  could,  at  his  option, 
submit  to  Judgment  of  nonsuit  at  any  time 
before  verdict ;  and,  under  the  provisions 
of  our  present  Code,  he  Is  deprived  of  the 
right  to  take  that  course  only  in  cases 
where  the  defendant  claims  affirmative  re- 
lief. Graham  v.  Tate,  77  N.  C.  120;  Tate  v. 
Phillips,  Id.  126.  It  is  not  error  in  a  Judge 
to  refuse  to  order  a  Judgment  of  nonsuit 
on  motion   of   the  defendant,  where  the 


plaintiff  has  not  moved  for  such  Judgment, 
except  in  cases  where  the  dnty  is  imposed 
by  statute,  but,  on  the  contrary  the  plaln* 
tiff,  so  long  as  he  appears  and  prosecutes 
his  action,  has  the  right  to  have  the  facts 
alleged  in  his  complaint,  If  they  are  suffi- 
cient to  constitute  a  cause  of  action,  "ad- 
mitted by  demurrer,  or  found  by  a  Jury." 
Smith  V. Smith,  8  Ired. 29;  Carleton  v.  By- 
ers,  71  N.  C.  331.  It  has  been  held  that, 
even  where  the  law  expressly  allowed  u  de- 
fendant to  move  the  court  for  judgment  of 
nonsuit,  ur  dismissal,  the  motion  would 
not  lie,  as  a  matter  of  right,  after  Judg- 
ment for  the  plaintiff  had  been  entered 
without  objection.  Allison  v.  Hancock,  2 
Dev.  298;  Kingsbury  v.  Hughes,  Phil.  (N. 
C.)  328.  When  the  defendant's  counsel 
asked  the  court  whether  the  plaintiff  had 
not  testified  that  he  whs  in  possession  of 
the  land  in  controversy,  and,  upon  receiv- 
ing an  answer  In  the  affirmative,  declined 
to  offer  testimony,  the  plaintiff  was  put  on 
notice  of  what  the  inevitable  result  must 
be,  if  he  should  remain  passive.  He  might 
have  asked  to  correct  his  testimony  if  he 
was  misunderstood ;  and.  if  be  could  not 
make  the  fact  so  appear,  or  the  judge  in 
his  discretion  refused  to  hear  additional 
evidence,  be  had  the  right  to  submit  to 
Judgment  of  nonsuit,  and  thereby  avoid 
the  conclusive  effect  of  a  verdict  and  judg- 
ment upon  the  Issues.  The  plaintiff  chose 
the  battle  field  when  he  voluntarily  put 
the  title,  as  well  as  the  possession.  In  issue, 
and  It  was  also  his  own  folly  to  stand  his 
ground  till  It  was  too  late  for  him  to  with- 
draw from  the  contest.  He  persisted,  de- 
spite all  reasoning,  in  going  to  the  Jury  up- 
on the  Issue  of  title,  as  well  as  that  in- 
volving the  right  to  present  possession, 
and,  if  the  fears  of  the  learned  counsel  who 
appeared  for  him  here  for  the  first  time 
that  plaintiff  might  be  estopped  from 
claiming  title  as  against  the  defendant, 
should  be  realiced.  It  will  be  due  to  the  In- 
judicious management  of  his  case  on  the 
trial  below,  for  which  it  is  now  too  late  to 
find  a  remedy.  No  error.  Judgment  af- 
firmed. 


am  N.  c.  3X1} 
ToMLiNSON  ▼.  Wilmington  &  Ska-Coast 
B.  Co. 

(Supreme  Court  of  North  CanMna.   Nor.  17, 
1890.) 

EzuPLABT  DutAosa  —  EncnoH  or  Passbvosb. 
A  passenger  is  not  entitled  to  exemplary 
damages  for  an  unlawful  ejection  from  a  railroad 
train,  aooomplished  without  nndae  force,  or  un- 
neceMarv  harshness,  and  imaccompaniea  by  In- 
sult, malice,  or  wiUful  wrong. 

This  was  a  civil  action,  tried  at  the  May 
term,  1890,  of  the  superior  court  ofC^m- 
beriand    county    before   Brown,  J.    The 

glaintiff  was  ejected  from  defendant's  car 
y  the  conductor  for  refusing  to  pay  an 
extra  charge  for  neglect  to  buy  a  ticket  at 
the  station.  The  plaintiff  testified  In  refer- 
ence to  the  manner  and  conduct  of  the 
conductor  at  the  time  when  he  was  com- 
pelled to  leave  the  train,  as  follows,  vii.: 
"I  first  offered  twenty-five  cents  for  a 
round-trip  ticket.  He  refused.  I  then 
offered  twenty-five  cents  for  a  single-trip 
ticket  from  Wrightsville  to  Wilmington. 
He    refused,    and    demanded    the  extra 
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charge  for  not  having  a  ticket,  which  I  re- 
fused to  pay.  I  cannot  utate  any  word 
the  conductor  used.  Ue  did  not  touch  me 
or  McLaughlin.  He  used  no  insulting  lan- 
guage. He  stopped  the  train  and  told  us 
we  must  get  off,  and  we  dlA  so.  I  thought 
he  was  harsh  and  ungentletnanly. "  Ques- 
tion by  the  Court:  "State  any  violent  act 
or  any  rudeness  or  insult  offered  by  the 
conductor."  Plain  tiff  replied:  "Conductor 
did  not  touch  me,  or  use  any  improper 
language.  Only  told  us  we  would  be 
compelled  to  leave  the  train,  pr  pay  full 
fare  demanded  by  him.  We  were  made  to 
leave  the  train  near  the  place  called  the 
'Commissary,'  and  walk  to  Wilmington." 
W.  6.  McLaughlin  testified  In  behalf  of 
plaintiff  in  reference  to  the  same  matter  as 
follows:  "Conductor  said,  if  we  did  not 
pay  regular  fare,  he  would  stop  the  train 
and  put  us  off.  Conductor  did  not  use 
any  insulting  language,  or  touch  either  of 
US.  Ue  only  said,  if  we  did  not  get  oB,  be 
would  put  us  off.  He  told  us  not  to  get 
up  behind  the  train.  Conductor  did  not 
touch  either  of  us.  We  got  off  after  what 
be  said.  I  thought  he  was  harsh  towards 
us.  He  did  not  use  any  profane  or  insult- 
ing language,  spoke  iu  usual  voice,  but 
said  repeatedly  that  we  must  get  off.  or 
pay  regular  fare  demanded  by  him. "  The 
plaintiff  offered  no  other  testimony  as  to 
the  manner,  language,  or  acts  of  the  con- 
doctor  at  the  time  of  putting  him  and  his 
companion  off  the  train.  The  conductor 
testified  in  behalf  of  defendant  in  relation 
to  the  same  transaction,  among  other 
things,  as  follows:  "Plaintiff  refused  to 
pay  twenty-five  cents,  and  told  me  to  put 
him  off.  I  offered  to  pay  fare  for  him.  He 
said  he  did  nut  want  rae  to  do  so,  and  told 
me  to  stop  the  train,  and  be  would  get  off. 
I  stopped  the  train  about  one  hundred 
yards  from  a  small  regular  station .  Many 
other  persons  got  off  at  the  same  place. 
It  was  five  miles  from  Wilmington.  The 
company  were  selling  to  soldiers  special 
tickets  to  soldiers  in  uniform  at  twenty- 
five  cents,  biit  the  plaintiff  had  on  no  uni- 
form, nor  any  soldier's  ticket.  The  regu- 
lar fare  was  twenty-five  cents  one  way, 
and  fifty  cents  for  round  trip. "  The  plain- 
tiff bad  testified  that  he  had  on  militia  or 
state  guard  uniform :  that,  after  tender- 
ing 25  cents  for  a  round-trip  ticket,  be 
offered  to  pay  same  amount  for  a  single 
ticket,  but  the  conductor  demanded  an 
extra chargeforfailure  to  geta  ticket.  Itis 
not  necessary  to  give  the  testimony  of  oth- 
er witnesses  Introduced  for  the  defendant. 
Tbe  plaintiff  requested  the  court  to  charge 
that,  it  the  jury  believe  the  defendant  put 
the  plaintiff  off  its  train  unlawfully,  they 
are  entitled,  if  they  see  fit,  to  award  such 
damages  as  In  their  opinion  will  compen- 
sate the  plaintiff  for  his  unlawful  eject- 
ment, and  may  also  add  to  that  such  oth- 
er damages  by  way  of  punishment  for  the 
nnlawtolacttowardsplaintlff.  The  prayer 
was  reused,  so  far  as  It  relates  to  pnni* 
tire  damages.  Upon  the  subject  of  exem* 
plary  damages,  the  court  Instructed  the 
fary  that  In  this  case  the  evidence  was 
not  snfBclent  in  any  view  of  it  to  entitle 
tbe  plaintiff  to  recover  punitive  damages. 
Tbe  plaintiff  excepted  to  the  refusal  to 
give  tbe  instruction  asked,  and  to  that 


given,  and  assigned  as  error  the  refusal  to 
chaj-ge  that  the  jury  might  allow  ex- 
emplary damages. 

T.  H.  Sutton,  for  appellant.  E.  C.  Smith 
and  S.  C.  WeUl,  tor  appellee. 

Avert,  J.,  (after  stating  tbe  facts  aa 
above.)  The  rule  laid  down  by  this  court 
in  Rose  v.  Railroad  Co.,  106  N.  C.  170, 11  S. 
E.  Rep.  626,  was  that,  "  where  a  passenger 
is  unlawfully  expelled  from  a  railway 
train,  he  is  entitled  to  recover  the  actual 
damages  that  he  sustained  therefrom,  and 
if  the  expulsion  is  attended  with  undue 
force,  or  other  aggravating  circumstances 
calculated  to  humiliate  the  passenger  or 
wound  his  pride,  or  if  tbe  passenger  be 
lawfully  ejected,  but  undue  force  used,  ac- 
companied by  fraud,  or  an  exhibition  of 
malice,  rudeness,  recklessness,  or  other 
willful  wrong,  such  exemplary  damages 
may  be  allowed  as  the  jury  think  are  war- 
ranted by  the  tacts. "  Kno  wles  v.  Railroad 
Co.,  102  N.  C.  66,  9  S.  E.  Rep.  7;  Holmes  v. 
Railroad  Co.,  94  N.  C.  818.  We  concur  in 
the  conclusion  reached  by  his  honor  that 
tbe  plaintiff  was  not  entitled  to  recover  In 
any  view  of  the  evidence,  and  it  Is  need- 
less. In  support  of  our  opinion,  to  do  more 
than  reproduce  what  has  already  been 
said  by  this  court  In  one  case,  and  cite 
others  sustaining  tbe  same  principle.  The 
fact  that  the  plaintiff  wns  wrongfully  ex- 
pelled places  him  in  no  more  favorable  at> 
titude  as  a  claimant  of  punitive  damages 
than  if  be  had  been  rightfully  ejected,  but 
In  an  unlawful  and  unwarranted  manner, 
or  with  undue  force.  It  Is  an  essential 
prerequisite  to  the  acquisition  of  the  right 
to  recover  exemplary  damages  for  the 
wrongful  expulsion  of  a  passenger  from  a 
train  that  there  should  be  evidence  of  un- 
due force,  unnecessary  rudeness  In  the  ap- 
plication of  the  force,  or  insult,  malice,  or 
some  willful  wrong  accompanying  the  act 
of  ejecting  bim,  or  causing  him  to  leave 
the  train.  Rose  v.  Railroad  Co.,  supra, 
and  authorities  there  cited.  There  Is  no 
error,  and  the  judgment  is  affirmed. 


— —  (107  N.  C.  S86) 

Wilson  y.  Obichkbtbb  et  ah 

[Swpreme  Cowrt  of  North  CaroUna.    Kov.  7, 
1890.) 

BamjoaankBT  FBOCXBDXNes.  i 
In  supplementary  proceedings,  the  oonrt 
fonnd  that  money  in  the  hands  of  a  witness  be- 
longed to  tbe  Judgment  debtor  and  ordered  It 
paid  into  court.  A  third  peison  claimed  the 
money,  and  the  court  appointed  a  reoelver  of  the 
debtor's  property,  by  whom  an  action  to  recover 
the  money  was  brought  against  the  judgment 
debtor,  the  claimant,  and  others,  who  asserted 
title  to  l^e  money.  The  jury  found  that  it  be- 
longed to  the  judgment  debtor,  and  judgment 
was  entered  for  the  receiver.  Meanwhile  the 
money  had  remained  in  possession  of  the  court. 
Held  that,  as  all  the  redress  sought  could  have 
he«i  obtained  in  the  original  action  pending 
when  tbe  second  was  brought,  the  judgment  wlu 
be  reversed,  and  the  action  dismissed. 

It  appears  that  Edward  A.  Prior  &  Co., 
before  tbe  18tb  day  ol  April,  1889,  ob- 
tained a  judgment  In  tbe  superior  court 
of  tbe  county  of  Guilford  for  $466.46,  and 
costs,  against  W.  T.  Chichester,  which 
Judgment  was  duly  docketed  in  tbe  Judg- 
ment docket  of  that  court,  and  execution 
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iBsued  thereupon,  and  the  same  was  daljr 
returned  by  the  eheriO,  ansatisfled  beccmee 
he  found  no  projierty  to  satisfy  the  same 
or  any  part  thereof.  Thereafter,  on  the 
day  above  specified,  the  said  Judgment 
creditors  bearan  their  proceedinKs  supple- 
mentary to  the  execution,  and  the  said 
'  ladKment  debtor,  on  the  19th  of  the  same 
month,  appeared  befor»the  clerk  of  said 
court,  and  was  examined  in  respect  to  his 
property,  etc.,  and  sundry  other  witnesses 
were  liliewise  so  examined.  The  examina- 
tion of  snch  witnesses  was  duly  taken  in 
wrltlof?  and  filed.  In  the  course  of  such 
proceedings,  the  court  (the  clerk)  was  of 
opinion  that  f  592.!)0,  in  the  hands  of  a  wit- 
ness, S.  Einstein,  belonged  to  said  Judg- 
ment debtor,  and  it  made  an  order  that 
the  said  sum  of  money  be  paid  Into  court; 
and,  accordingly,  the  same  was  so  paid. 
Afterwards,  on  the  26th  of  April,  1889,  J. 
M.  Chichester  made  claim  to  the  money 
above  mentioned.  The  court  thereupon 
appointed  the  present  plaintiff  receiver  of 
the  estate,  property,  rights,  and  choses  in 
action  of  the  said  judgment  debtor.  Aft- 
erwards, the  present  plaintiff,  receiver, 
brought  this  action  against  the  said  judg- 
ment debtor  and  J.  M.  Chichester,  to  re- 
coTer  the  said  sum  of  money,  the  purpose 
being  to  try  the  right  to  the  same.  After- 
wards, C.  R.  Chichester  and  O.  P.  Chiches- 
ter, trading  as  ChlchesterBros.,  were  made 
parties  defendant  in  the  action.  They 
made  defense  and  alleged  that  the  said 
money  belonged  to  them  and  not  to  either 
of  their  co-defendants.  The  Answers  of  the 
defendants  raised  issoes  of  fact  and  law. 
The  court  submitted  to  the  jury  the  fol- 
lowing issues:  "Is  W.  T.  Chichester  the 
owner  of  the  money  paid  Into  court,  $692.- 
60?"  "Who  Is  the  owner  of  the  $592.60,  If 
W.  T.  Chichester  is  not?"  The  Jury  re- 
sponded to  the  first  of  these  issues  "  Yes, " 
and  made  no  response  to  the  second  one. 
On  the  trial,  the  plaintiff  offered  In  evi- 
dence the  written  examination  of  the  said 
judgment  creditor,  the  like  examinations 
of  the  said  S.  Einstein  and  J.  M.  Chiches- 
ter, taken  and  filed  in  the  proceedings  sup- 
plementary to  execution  first  above  men- 
tioned. The  defendants  each  objected  to 
such  admission,  but  the  court  overraled 
their  objections  and  allowed  the  said  ex- 
aminations to  be  read  to  the  jury;  and 
the  defendants  excepted.  There  was  other 
evidence  received  and  objections  andexcep- 
tions  thereto  by  tbe°  defendants,  but  the 
same  need  not  be  here  reported.  IJpon  the 
verdict,  the  court  gave  judgment  for  the 
plaintiff,  and  the  defendants  appealed. 

J.  A.  BarriDffer,  for  appellants.  W.  S. 
Ball,  for  appellee. 

Mbrrihon,  C.  J.,  (after  stating  the  facts 
as  above.)  This  action  is  brought  by  the 
receiver  appointed  in  the  course  of  the  pro- 
ceedings supplementary  to  the  execution 
above  mentioned,  and  the  judgment  debt- 
or in  such  proceedings  Is  made  a  party  de- 
fendant to  this  action.  Why  he  Is  made 
such  party  does  not  appear.  Indeed  he  Is 
not  a  necessary  or  proper  party  defendant 
or  at  all  a  prbper  party  thereto.  He  does 
not.  In  contemplation  of  law,  seek  to  re- 
toverfrom  him  the  money  in  controversy 
specified  In  the  pleadings,  or  any  redress 


against  Mm.  He,  as  receiver,  already,  by 
operation  of  law,  has  whatever  and  all 
the  right,  claim.  Interest,  and  title  to  that 
money  of  the  defendant  judgment  debtor. 
Then,  wherefore  shall  he  bring  this  action 
against  him?  What  pertinent  purpose  Is 
served  by  It  as  to  hliu?  All  proper  redreso 
as  to  him  may  and  ought  to  be  sought  In 
the  proceedings  supplementary  to  the  ex- 
ecution. The  purpose  of  this  action  onght 
to  be  to  recover  fr<im  third  parties  claim- 
ing and  having  it,  the  money  in  contro- 
versy, which  the  plaintiff  alleges  he  has 
the  right  to  have,  as  such  receiver.  The 
statute  (Code,  S§  494,  4U7)  in  cases  like  this, 
vested  the  judgment  debtor's  interest  in, 
and  title  to,  the  money  In  him,  and  an- 
thorised  him  to  bring  this  or  any  proper 
action  to  recover  the  same  from  the  de- 
fendants or  any  person  having  It.  Coatea 
V.  Wilkes,  92  N.  C^  87tt:  Rose  v.  Baker.  9» 
N.  C.  328.  6  8.  E.  Rep.  919.  In  the  course 
of  the  sapplementary  proceedings,  the 
court,  as  it  seems,  being  of  opinion  that  It 
snfl[lctently  appeared  that  the  money  In 
question  belonged  to  the  judgment  debtor. 
BO  declared  and  required  It  to  be  paid  Into 
court,  and  this  was  accordingly  done. 
Regularly  and  properly  the  defendants 
claiming  the  money  might  have  applied  to 
the  court  In  such  proceedings  to  be  al- 
lowed to  Interplead  therein  and  allege 
their  title  to  and  right  to  have  It.  This  Is 
so  because  the  court  had  possession  and 
control  of  the  fund  for  the  just  purposes 
of  the  supplementary  proceedings,  which 
were  in  a  sense  of  the  nature  of  a  credit- 
ors' bill,  and  such  interplea  might  be  al- 
lowed. It  was  so  held  In  Mnnds  v.  Cassl- 
dey,  98  N.  C.  668,  4  S.  E.  Rep.  858,  356.  In 
case  of  such  Interplea.  the  harden  would 
be  on  the  party  making  the  same  to  show 
title  to  the  money  or  property  claimed. 
Wallace  v.  Robeson,  100  N.  C.  208,  6  8.  B. 
Rep.  650.  It  seems,  however,  we  cannot 
see  why,  that  the  parties  to  such  proceed- 
ing's deemed  It  necessary, certainly  not  im- 
proper, to  apply  for  a  receiver,  and,  ac- 
cordingly, the  court,  upon  application,  ap- 
pointed the  plaintiff  to  be  such  receiver. 
Afterwards,  he  brought  this  action  as  re- 
ceiver against  the  defendants.  Improperly, 
as  we  have  seen,  against  the  judgment 
debtor,  treating  the  money  In  question  as 
if  claimed  by  the  defendants,  and  within 
their  control.  It  seems  that  the  court 
thought  this  the  proper  way  to  trj'  the 
right  of  the  defendants  to  the  money.  It 
is  said  in  the  case  settled  on  appeal  that 
"the  defendant,  J.  M.  Chichester,  put  In 
his  claim  before  the  clerk  as  owner  of  the 
said  money,  and  asked  the  court  to  pay 
the  same  to  him.  This  the  court  refused 
to  do,  and,  to  test  the  matter,  on  motion 
of  the  plaintiff  in  said  judgment,  the  said 
clerk  appointed  "  the  plaintiff  receiver.  It 
appears,  however,  from  the  complaint. 
and,  as  well,  from  the  case  settled  on  ap- 
peal that  the  money  is  still  in  the  posses- 
sion and  control  of  the  court,  under  Its 
order  directing  It  to  be  paid  into  court  as 
the  property  of  the  judgment  debtor.  As 
to  and  against  the  latter,  the  court  conld 
and  ought  in  the  supplementary  proceed- 
ings to  have  applied  the  money  to  thepay- 
ment  of  the  judgment  of  the  plaintiff  In 
such  proceedings,  unless  some  third  party 
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cinlming  the  money  had  applied  to  be  al- 
lowed to  interplead  and  allege  bis  right  to 
the  Bauie.  Wben  tbe  present  defendant  J. 
M.  CblcbeBter  **  put  In  bis  claim  before  the 
clerk,  as  owner  ot  tbe  said  money,  and 
asked  thn  court  to  pay  tbe  same  to  bim," 
if  hla  application  and  motion  to  be  al- 
lowed to  Interplead  were  properly  made, 
bia  motion  should  bare  been  allowed  by 
the  court;  and  so,  opou  like  proper  appli- 
cation, the  conrt  might  have  allowed  tbe 
present  defendants,  the  Chichester  Bros., 
to  interplead.  In  that  way,  they  might 
regularly  and  properly  have  asserted  and 
litigated  their  rights  to  have  the  money. 
The  purpose  of  the  plaintiO  in  this  action 
is  not  to  recover  tbe  money  from  the  de- 
fendants. All  the  pleadings  show  that  it 
is  not  In  their  possession  or  control;  that 
the  conrt  has  poBseSsion  and  control  ot  it 
for  all  proper  purposes  of  the  supplement- 
ary proceedings.  The  simple  purpose  ol 
tbe  action  is,  as  stated  in  tbe  complaint, 
to  have  the  court  adjudge  that  tbe  money 
is  tbe  property  of  tbe  judgment  debtor 
and  its  application.  But  tbe  conrt  has 
already  in  the  supplementary  proceedings 
adjudged,  as  against  the  judgment  debtor, 
that  the  money  was  bis;  and, In  such  pro- 
ceedings, it  may  yet  make  all  necessary 
and  further  inquiries  and  orders  in  respect 
to  It  and  Its  proper  application.  And  so, 
also,  as  we  have  seen,  tbird  parties  ciaim- 
ing  the  money,  may  Interpose  and  litigate 
their  claims  to  it  in  such  supplementary 
proceedings,  because  they  are  not  yet  ter- 
njlnated.  This  action,  therefore.  Is  nnnec- 
essary.  and  serves  no  practical  purpose. 
Indecid,it  ought  not  to  have  been  brought, 
and  cannot  be  maintained,  because  what 
It  seeks  to  accomplish  might  and  should 
properly  hare  been  sought  in  tbe  proceed- 
ings mentioned.  It  is  settled  that  when 
redress  Us  sought  in  an  action  that  might 
and  ought  to  have  been  sought  In  an  ac- 
tion pending  at  the  time  such  former  action 
was  begun, and  yet  may  be  had  there,  tbe 
•latter  cannot  be  maintained,  but  the  court 
will  ex  mero  inuta  dismiss  it  in  the  ab- 
.  senceof  a  motion  made  for  that  purpose. 
Long  T.  Jarratt,  94  N.  C.  443;  Morris  v. 
White,  96  N.  C.  91,  2  S.  E.  Rep.  254;  Albert- 
son  V.  Williams.  97  K.  C.  264, 1  B.  £.  Bep. 
«4l;  Jones  v.  Ooffey.  97  N.  C.  347,  2  S.  E. 
Kep.  166.  The  judgment  creditor  should 
have  Insisted  upon  tbe  due  application  ol 
tbe  money  In  the  supplementary  proceed- 
ings, and  when  the  court  ( the  clerk )  refused 
to  allow  the  present  defendant,  J.  M. 
Chichester,  to  interplead,  be  should  have 
excepted  and  appealed  to  tbe  judge.  The 
judgment  must  therefore  be  reversed,  and 
an  order  entered  dismissing  tbe  action 
without  prejudice  to  any  of  the  parties  to 
the  same.  To  that  end  let  this  opinion  be 
certlfled  to  tbe  8up<;rIor  court.  It  is  so 
ordered. 


(87  Va.  78) 

HtTBT  ▼.  West's  aom'b.- 
(Supreme  Court  qf  .^pprato  tf  Vlratnla,  Ror. 

ADKnmrsATOBS  Am  Bxboutobs— Aooouirenra— 

Bh  AnnrDiokTA— LAomca— LnaTAnom. 

1.  Under  a  creditors'  bill  against  an  admin- 

Istxator,   a    conunlssloner  was    appointed   who 

took  an  account  of  tbe  sums  oolleoted  by  tbe  ad- 


ministrator, and  made  a  report  thereof,  whlcb 
was  confirmed  by  the  covirt  The  distributees  of 
the  estate  were  not  made  parties  to  tbe  bill,  and 
subsequently  their  representative  filed  a  bill 
against  the  administrator  and  his  sureties  for  an 
accounting.  Held,  that  Uie  commissioner  ap- 
pointed in  this  proceeding  nas  not  precluded,  by 
the  oonflrmation  of  the  former  report,  from  show- 
ing that  certain  sums  had  been  collected  prior  to 
the  former  Investigation,  which  were  not  includ- 
ed in  the  report  thereof. 

8.  The  fact  that  deceased  died  in  1868,  and 
the  bill  was  not  filed  until  1886,  does  not  oonsti- 
tate  laches,  when  it  appears  that  the  sole  distrib- 
utee was  deceased's  faUier;  that  the  proceedings 
under  the  creditors'  bill  were  not  terminated  un- 
til 1879;  that  tbe  distributee  died  shortly  there- 
after, having  appointed  his  wife,  an  aged  lady, 
his  ezectttrlz;  that  she  lived  nntil  1886,  when 
plaintiff  brought  the  bill  as  administrator  de 
bonU  mm  cum  tettamento  arvnexo. 

Staples  £  liunfbrd,  tor  appelltait.  Joba 
W.  RIety  and  Wm.  R.  Barksdale,  for  ap- 
pellees. 

Fauntlbrot,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Halifax 
county,  rendered  on  the  18tb  of  November, 
18K7,  In  a  cause  In  which  John  W.  Bleiy, 
administrator  d.  b.  a.  e.  t.  a.  ot  Thomas 
E.  West,  deceased.  Is  complainant,  and  H. 
H.  Hurt,  administrator  ol  George  H. 
West,  deceased,  and  James  Medley,  Jr., 
and  John  L.  Hurt,  bis  sureties  as  such  ad- 
ministrator, are  defendants.  The  said 
decree  confirmed  a  report  of  said  H.  H. 
Hurt's  administration  of  said  estate  ac- 
count, ordered  and  made  In  the  said  suit, 
and  from  tbe  confirmation  of  this  report 
the  appellant,  John  L.  Hurt,  a  surety,  ap- 
peals. In  May,  1868,  George  H.  West  died 
in  tbe  county  of  Halifax, unmarried,  with- 
out issae,  and  intestate;  leaving  personal 
estate  consisting  of  money,  goods,  and 
debts  dne  to  htm.  His  father,  Thomas  B. 
West,  survived  bim,  and  was  bis  sole  dis- 
tributee. H.  H.  Hurt,  on  the  18th  of  May, 
1868,  was  appointed  and  qualifled  in  the 
circuit  court  for  tbe  county  of  Halifax  as 
administrator  of  the  said  George  ^.  West, 
deceased,  and,  together  with  James  Med- 
ley, Jr.,  and  John  L.  Hurt,  as  sureties, 
duly  executed  bis  official  bond,  in  the  pen- 
alty of  96,000,  for  tbe  faithful  discharge  ot 
his  duties  as  such  administrator.  SubSjB- 
quently,  a  creditors'  bill  was  filed  in  the 
circuit  court  of  Halifax  county  by  E. 
Barksdale,  Jr.,  complainant,  on  behalf  of 
himself  and  all  other  creditors  of  said 
George  H.  West,  deceased,  against  said 
H.  H.  Hurt,  administrator  of  George  H. 
West,  deceased.  The  said  James  Medley, 
Jr.,  and  John  L.  Hurt,  sureties,  and 
Thomas  E.  West,  distributee,  do  not  ap- 
pear to  have  been  parties  to  this  suit.  In 
this  creditors'  suit  of  Barksdale  v.  George 
H.  West's  Adm'r,  accounts  ot  the  assets 
and  debts  ot  said  George  H.  West,  de- 
ceased, were  ordered,  taken,  and  reported, 
-•the  last  reported  In  1879,— in  which  it  ap- 
peared that,  alter  tbe  payment  ol  costs 
and  debts,  there  was  in  the  bands  ol  tbe 
said  administrator,  H.  H.  Hurt,  a  bal- 
ance due  tbe  est&te  of  his  Intestate  of  f  1,- 
636.69,  as  of  October  1,  1878,  with  Interest 
on  91,433.19,  part  thereof,  from  said  Octo- 
ber 1,  1878.  This  report  was  confirmed. 
Thomas  E.  West,  tbe  father  and  distribu- 
tee of  George  H.  West,  deceased,  died,  and 
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his  widow,  Sarah  R.  West,  quallfled  au 
the  executrix  of  his  will.  She  died  In  1885, 
and  John  W.  Riely  (tlie  appellee)  qualified 
as  administrator  d.  b.  n.  c.  t.  a.  of  said 
Thomas  E.  West.  On  the  8th  of  Decem- 
ber, 188.\  said  John  W.  Riely,  administra- 
tor d.  b.  D.  c.  t.  H.  of  Thomas  E.  West,  de- 
ceased, filed  his  original  bill  in  this  suit 
against  said  H.  H.  Hart,  administrator 
of  Geori^e  H.  West,  and  his  said  sureties, 
James  Medley,  Jr.,  and  John  L.  Hurt,  al- 
leging the  death  of  said  George  H.  West, 
Intestate;  his  personal  estate:  the  qualifi- 
cation of  his  administrator;  the  claim  of 
bis  father,  Thomas  E.  West,  as  his  sole 
distributee;  the  death  of  the  said  Thomas 
E.  West,  and  the  qualification  of  tlie  com- 
plainant. John  W.  Riely,  as  his  adminis- 
trator d.  h.  n.  c.  t.  a.  This  bill  refers  to 
the  said  creitltors'  suit  of  BarUsdale  and 
others,  and  the  account  reported  and  con- 
firmed therein  In  1879.  It  charges  that  the 
balance  reported  then  of  fl,5.S6.59,  with  in- 
terest on  fl.433.19  from  October  1,1878, 
due  the  estate  of  George  H.  West  by  H.  H. 
Hurt,  the  administrator,  was  still  unpaid, 
and  belonged  to  the  estate  of  Thomas  E. 
West,  complainant's  testator.  It  charged 
further  that,  both  before  and  since  the 
said  account  reported  In  the  Baricsdale 
creditors'  suit,  the  said  administrator  of 
George  H.  West,  deceased,  H.  H.  Hurt, 
had  collected  suras  not  embraced  in  said 
account  and  report,  of  which  the  said  H. 
H.  Hurt,  administrator  of  George  U. 
West,  had  rendered  no  account ;  and  that 
he  rendered  no  account  since  the  return  of 
the  said  report  In  the  Barksdale  suit  in 
1878,  and  that  the  estate  of  said  Thomas 
E.  West  was  entitled  to  the  balance  in 
the  hands  of  George H.  West's  administra- 
tor, H.  H.  Hurt,  at  the  time  of  Riely's  said 
suit.  The  bill  prayed  that  H.  H.  Hurt, 
administrator  of  George  H.  West,  and 
said  James  E.  Medley,  Jr..  and  John  L. 
Hurt,  bis  sureties,  be  made  parties  defend- 
ant; and  the  said  H.  H.  Hurt,  administra- 
tor, ba  compelled  to  render  a  full  and 
true  account  of  his  transactions  as  such, 
and  to  pay  to  the  complainant  whatever* 
balance  should  be  found  due  by  him  on 
such  settlement.  Process  was  duly  served 
on  the  defendants,  who  filed  no  answer, 
and  the  bill  was  taken  pro  coafesso  as  to 

all  three.    On  the day  of  April,  1886, 

the  said  circuit  court  decreed  that  Its  com- 
missioner. James  H.  Guthrie,  "take  an  ac- 
count of  the  transactions  of  H.  H;  Hurt, 
as  administrator  of  George  H.  West,  tak- 
ing as  a  basis  any  account  already  settled 
by  said  administrator,  correcting  and  re- 
forming the  same  as  to  bim  may  seem 
proper,  which  account  the  said  Hurt,  ad- 
ministrator as  aforesaid,  Is  hereby  direct- 
ed to  render  before  the  said  commissioner, 
which  account  the  said  commissioner  shall 
examine,  state,  and  settle,  and  make  re- 
port thereof. "  The  commissioner,  Ontli- 
rie,  executed  this,  order  of  reference,  and 
no  exception  was  taken  to  his  report  for 
want  of  notice.  He  returned  hisreporton 
the  8d  of  November,  1886,  showing  a  bal- 
ance to  t>e  due  to  the  estate  of  George  H. 
West,  by  his  administrator,  H.  H.  H  urt, 
of  $4,854.20.  as  of  October  1, 1886,  with  in- 
terest on  $2,768.43  from  October  1, 1886; 
which   said  balance  Included  collections 


made  by  Hurt  prior  to  October  1,1878,  and 
not  embraced  In  the' account  in  the  Bnrks- 
dale  creditors'  suit,  aggregating  $956.14  of 
principal,  and  $358.77  interest  to  October 
1, 1886,  the  said  balance  of  $ report- 
ed In  the  Barksdale  suit  as  due  by  and  In 
the  hands  of  the  said  Hurt,  administrator 
of  George  H.  West,  and  collections  made 
by  him  since  the  report  In  the  Barksdale 
suit  of  1879.  There  is  no  copy  of  the  Barks- 
dale account  in  the  record,  but  it  is  no- 
where alleged  or  claimed  by  the  defend- 
ants that  any  part  of  this  $955.14,  with 
the  Interest,  as  reported,  was  embraced  in 
the  aoc<»unt  settled  and  reported  In  1879 
In  the  Barksdale  suit.  The  commissioner 
returned  the  evidence  by  which  these  col- 
lections, unaccounted  for,  were  proved. 
The  defendants  did  not  answer,  but  they 
filed  three  exceptions  to  this  report:  First, 
that  the  commissioner,  Guthrie,  had  no 
authority  to  go  behind  the  report  settled 
In  the  Barksdale  suit;  second,  that  no  de- 
cree should  be  made  in  favor  of  George  H. 
West's  distributees  until  all  bis  debts 
should  be  ascertained ;  third,  the  commis- 
sioner refU8e:l  to  allow  Hurt  credit  for 
$2U0,  fees  paid  to  William  Leigh  and  R.  W. 
Watklns,  attorneys.  In  April,  1887,  the 
circuit  court,  not  passing  on  the  report, 
or  on  the  exceptions  filed,  gave  complain- 
ant leave  to  file  an  amended  bill,  and,  ac- 
cordingly, John  W.  Riely,  administrator 
d.  b.  a.  c.  t.  a.  of  Thomas  E  West,  de- 
ceased, filed  bis  amended  bill  against  H. 
H.  Hurt,  administrator  of  George  H. 
West,  deceased,  and  bis  said  sureties,  reit- 
erating the  charge  in  the  original  bill  that 
the  administrator  of  George  H.  West,  de>> 
ceased,  owed  the  estate  the  balance  as 
reported  in  the  Barksdale  suit,  and  also 
the  sums  collected  by  him  prior  to  1879 
from  various  Individual  debtors  to  the  es- 
tate, the  items,  dates,  and  persons  named 
from  whom  collected,  and  never  account- 
ed for  or  embraced  in  the  settlement  of 
1879,  amounting  to  $949.04;  and  collections 
made  by  him  from  sundry  others,  named; 
debtors  to  the  estate,  since  the  report  In 
the  Barksdale  suit,  (items  and  dates  and 
names  specified,)  amounting  to  $1,630.19. 
To  this  amended  bill  DO  answer  was  made, 
and  it  was  taken  pro  coo/bsooas  to  all  the 
defendants.  In  August,  1887,  the  court  re- 
ferred the  account  to  its  commissioner,  A. 
R.  Green,  in  the  same  terms  as  in  Its  order 
of  reference  to  Commissioner  Guthrie. 
Commissioner  Green  returned  his  report 
October  B,  1887, — to  which  there  were  no 
exceptions  for  want  of  notice,— contain, 
ing  the  Items  specified  in  the  amended  bill, 
and  the  same  as  those  reported  by  Com- 
missioner Guthrie.  He  (Green)  reported, 
upon  evidence  satisfactory,  and  not  ex- 
cepted to,  a  balance  due  the  estate  of 
George  H.  West  by  his  administrator  of 
$6,485.48,  as  of  October  1,  1887,  vritb  inter, 
est  on  $3,221.61  from  that  date;  with  a 
special  statement  of  debts  due  by  Oeorce 
U.  West's  estate,  which.  If  allowed,  re- 
duced the  indebtedness  of  the  administra- 
tor to  $5,285.48.  To  this  report  of  Com« 
missioner  Green  the  defendants,  withont 
answering,  filed  three  exceptions :  FInt, 
that  the  commissioner  had  no  aatborItT' 
to  go  behind  the  settlement  In  the  Barks- 
dale suit  in  1879:  second,  that  tbe  commie- 
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slower  failed  to  allow  the  adminlRtrator 
credit  for  f  200,  fees  paid  to  Leigb  &  Wat- 
kiDH,  coifnsel ;  third,  that  he  had  charged 
the  adminiatrator  with  a  debt  due  from 
C.  R.  CarringtOD.  U.  H.  Hurt,  adminis- 
trator, and  J.  Medley,  Jr., never  appeared. 
John  L.  Hurt,  the  appellant,  filed  his  an- 
swer on  the  18th  of  November,  ls87,  in 
which  be  nowhere  avers  that  any  of  the 
additional  items,  charged  in  the  amended 
bill,  and  reported  by  the  commiBsloner, 
were  embraced  In  the  account  settled  in 
the  Barksdale  suit;  nor  does  he  deny  the 
(act  charged,  that  the  administrator  had 
collected  any  of  the  sums  he  is  charged 
and  reported  to  bare  collected,  both  be- 
fore and  since  the  Barksdale  report,  or 
that  tbey,  or  any  of  them,  were  inclnded 
in  the  said  report  In  that  suit.  The  cause 
was  heard,  Anally,  on  the  IStb  of  iJovem- 
her,  1S87,  when  the  court  overruled  the 
fltst  exception,  and  sustained  the  second 
and  third  exceptions,  and  decreed  that  In 
all  other  respects  tbe  report  of  Commis- 
sioner Greon  be  confirmed  and  decreed  pay- 
ment accordingly  by  the  administrator, 
H.  H.  Hart,  de  bonis  propriis,  and  by 
James  Medley,  Jr.,  and  John  L.  Hurt,  bis 
snretles.  From  this  decree,  John  L.  Hnrt 
obtained  this  appeal. 

The  controversy  in  this  cause  is  between 
tlie  estate  of  Thomas  E.  West,  deceased, 
sole  distributee  of  Oeorge  H.  West,  de- 
ceased, by  his  administrator,  J.  W.  Riely, 
on  the  one  hand,  and  the  administrator, 
H.  H.  Hurt,  of  George  H.  West,  deceased, 
and  his  sureties,  on  the  other,  where  there 
has  been  nu  settlement  of  the  estate  ac- 
coant  of  George  H.  West,  deceased,  to 
which  his  distributee  has  been  a  party,  or 
in  which  be  has  been  represented,  or  of 
which  he  bad  any  legal  knowledge.  He 
was  not  a  party,  either  actual  or  construct- 
ive, to  the  creditors'  suit  of  Barksdale 
and  others  against  the  administrator,  H. 
H.  Hurt,  tbe  sole  object  of  which  was  to 
ascertain  the  debts  against  the  estate  of 
his  intestate,  and  arsets  enough  in  the. 
hands  of  the  administrator  to  pay  them, 
and  to  enforce  their  payment,  without  re- 
srard  to  tbe  rights  of  distributees,  or  care 
or  doty  incumbent  on  tbe  complainants  to 
compel  the  administrator  to  disclose  more 
assets  than  sufficient  to  pay  their  debts. 
The  administrator,  H.  H.  Hurt,  so  tar  as 
the  record  shows,  was  tbe  only  party  de- 
fendont  to  that  suit.  Thomas  £.  West, 
the  distributee,  was  not  a  party ;  nor  was 
be,  or  his  estate,  represented  In  or  privy  to 
'  the  settlement;  nor,  so  far  as  Is  shown, 
was  be  even  cognisant  of  it.  He  had  no 
connection  or  privity  with  it,  and  it  was 
no  settlement  between  him  and  theadmin- 
istrator;  nor  was  It  such  a  settlement  as 
to  contemplated  by  tbe  statute.  No  ex 
p/irte  settlement  has  ever  been  made,  and 
the  adminiatrator  has  settled  no  account 
since  he  qualified  In  1868,  except  tbe  state- 
ment in  the  Barksdale  suit  of  collections 
enoDgh  to  satisfy  creditors  then  suing, 
and  to  cover  debts.  This  is  a  suit  by  the 
personal  representative  of  the  distributee, 
ebarging  the  collection,  by  the  adminis- 
trator of  George  H.  West,  of  large  sums, 
eonstitutlng  tbe  estate  to  which  he  is  en- 
titled as  sole  distributee,  after  tbe  pay- 
ment ol  the  debts  due  by  tbe  estate,  and 


praying  that  the  said  admlDletrator  be  de- 
creed to  render  and  settle  his  administra- 
tor account.  The  sole  issue  presented  by 
the  record  is  whether  or  not,  in  ascertain- 
ing what  assets  of  George  H.  West  have 
actually  been  received  by  H.  H.  Hnrt,  bis 
administrator,  since  bis  qualification  as 
such,  tbe  court  and  Its  commissioner  can 
Inquire  whether  any,  and.  If  any,  what, 
assets  were  collected  by  the  administrator 
prior  to  tbe  1st  October,  1878,  tbe  date  of 
the  settlement  made  in  the  creclitors'  suit 
of  Barksdale  and  others  against  the  ad- 
ministrator of  George  H.  West,  and  which 
were  not  reported  or  included  In  that  set- 
tlement, nor  everotberwise  accounted  for. 
Both  the  commissioners,  Guthrie  and 
Green,  report  the  aggrt;gate  of  the  collec- 
tions made  by  thesaid  administrator  prior 
to  the  said  Barksdale  report,  and  .not  em- 
braced in  that  report,  as  f9.'>6.14;  and  the 
fact  that  tbey  were  actually  collected  by- 
the  administrator,  as  reported.  Is  nowhere 
denied  or  attempted  to  be  disproved ;  nor 
is  there  any  pretense  or  ansertion  by  the 
defense  that  these  items  had  bean  included 
in  the  settlement  made  in  the  Barksdale 
suit,  or  had  ever  been  accounted  for  by  the 
administrator  in  any  way,  or  at  any  time. 
On  the  contrary,  there  is  no  exceptionrto 
either  of  the  reports  made  In  the  cause  on 
this  ground.  Thefact  is  distinctly  charged 
in  the  amended  bill,  and  Is  confessed  by  the 
silence  of  the  admlnistratoirandhissurety. 
Medley.  It  Is  also  confessed  by  the  surety, 
John  L.  Hurt,  the  appellant,  whose  an- 
swer on  oath  does  not  deny  tbecoilectlona 
of  the  sums  named,  from  the  persons 
named,  at  the  dates  specified ;  nor  claim 
that  they  wtre  embraced  in  the  Barksdale 
settlement.  The  defense  is  purely  technic- 
al—that, by  the  law  regulating  a  sur- 
charge and  falsification  of  a  settlement, 
tbe  settlement  In  the  Barkndalesult  In  1879 
Is  conclusive,  and  a  bar  to  all  Inquiry  Into 
tbe  transactions  of  the  ad  mlniHtra  tor  prior 
to  October  1, 1878,  the  date  of  that  report. 
But  this  Is  not  a  case  of  surcharge  or  falsi- 
fication. The  law  of  surcharge  really  ap- 
plies to  cases  of  those  settlements,  iDter 
partea,  which  are  made  under  the  law  by 
a  commissioner  of  accounts,  or  by  a  mas- 
ter commissioner  of  a  court,  where  all  the 
parties  in  interest  are  made  parties  to  the 
settlement  by  the  commissioner's  notice, 
or  by  process  or  publication  in  a  suit,  and 
who  thus  have  notice  of  the  settlement, 
and  are  afforded  an  opportunity  to  defend 
or  assert  their  rights,  and  hold  the  fiduci- 
ary to  a  strict  responsibility.  It  would 
open  a  wide  door  to  fraud  and  collusion 
to  decide  that,  by  a  settlement  or  state- 
ment made  In  a  creditors'  suit,  without 
notice  to  tbe  distributees  of  an  estate, 
either  actual  or  constructive,  the  adminis- 
trator can  report  Just  enough  assets  in 
hand  to  satisfy  the  creditors  in  that  suit, 
and  conceal  all  others,  ond  yet,  thereby, 
be  exempted  from  all  future  Inquiry  by 
the  distributee.  But,  even  were  this  a  bill 
to  surcharge  and  falsify,  the  administra- 
tor of  the  distributee  has  come  strictly 
within  the  requirements  of  tbeluworstat- 
ntory  rule.  He  has  distinctly  specified  the 
sums  charged  to  have  been  collected,  the 
times  when  collected,  and  the  persons  frodi 
whom  collected  by  the  adminlstratorprior 
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to  the  Iflt  of  October,  1878,— tbe  date  of  tbe 
Barksdale  report.  He  has  not  lmpug:ned 
the  accuracy  or  the  correctheBS  or  that  re- 
port In  tbnt  suit.  He  has  adopted  It  and 
the  balance  which  it  shows  to  be  in  tbe 
hands  of  tbe  administrator,  and  it  enters 
as  an  Item  of  the  amount  he  claims.  Bat 
be  clalmB  sums  collected  by  the  adminis- 
trator not  in  that  account,  and  in  addition 
to  it,  and  the  commissioners  report  each 
of  tbe  items  so  specified  and  claimed. 
Though  speciflcally  charged,  the  Items  are 
not  denied  or  challenged  in  the  answer; 
and,  though  reported,  tbe  reports  are  not 
excepted  to  for  want  of  evidence,  or  for 
any  Improper  evidence.  True,  the  counsel 
in  argument  raised  a  question  on  the  evi- 
dence, but  it  is  unsupported  by  the  plead- 
ings and  record,  while  it  is,  withal,  contra- 
dicted by  the  failure  of  the  auHwer  to  de- 
ny tbe  fact  of  tbe  collections.  The  bill  and 
amended  bill  are  one  continuous  suit,  and 
It  was  not  necessary  to  retake  tbe  deposi- 
tions taken  by  Commissioner  Outhrie. 

Tbe  alleged  delay  in  asserting  the  rights 
of  tbe  distributee  and  his  estate  may  be 
accounted  for  by  the  death  of  the  distrib- 
utee, the  administration  of  his  widow,  an 
aged  lady,  and  her  death,  and  by  the  ulti- 
mate qualification  of  the  complainant  as 
administrator  d.  b.  Ji.c.  t.a.,.sufncieutly  to 
repel  any  presumption  orcharge  of  laches. 
The  complainant's  cause  of  action  is  not 
barred  bytheact  of  limitation  in  this  case, 
and  there  are  no  circumstances,  such  as 
tbe  death  of  parties,  loss  of  papers,' 
etc.,  to  call  for  the  equitable  bar.  We  are 
of  opinion  that  there  Is  no  error  In  the  rec- 
ord of  which  the  appellant  can  complain, 
and  the  judgment  of  this  court  la  to  affirm 
the  decree  appealed  from. 

(87  Va.  «)  ~~~~ 

Pattbbson  v.  Eakin  et  al. 

(Supreme  Oowt  of  Appeal*  qf  Virginia.    Nov. 
S,  1880.) 

Baui  ov  Dbgbdbht's  Laud  —  Nonca  —  E<)titTT — 

COITSOLIDATIOX  OF  CiLUBBB. 

1.  The  purchaser  at  a  foreclosnie  sale  of  a 
vendor's  Uen  on  land  owned  by  a  testator  also 
took  an  assignment  of  the  debt  secured  by  the 
lien  as  well  as  of  an  unsecured  debt  agrainst  tes- 
tator's estate.  Alterwards  testator's  adult  dev- 
isees institated  a  proceeding  against  the  minor 
devisees  tor  a  sale  of  testator's  other  land,  not 
snb]eot  to  the  vendor's  lien,  prayinx  that  the  pro- 
ceeds of  the  sale  be  distributed  after  the  payment 
of  testator's  debts.  Tlie  land  was  ordered  sold, 
and  this  proceeding  was  then  consolidated  with 
tite  vendor's  lien  suit.  Beld,  that  the  purchaser 
at  tbe  foreclosure  of  the  vendor's  lien  was  enti- 
tled to  notice  of  the  confirmation  of  the  sale  or- 
dered In  the  proceedings  between  the  devisees,  as 
be  was  an  adverse  party  to  the  purchaser  at  such 
sale  within  the  meaning  of  Code  Va.  f  8480, 
which  empowers  the  circuit  Judge,  on  notice  to 
the  "adverse  party"  or  his  counsel,  to  confirm  a 
sale  of  land  made  under  a  decree  in  a  chancery 
cause. 

2.  Though  brought  by  a  different  plaintiff,  the 
consolidation  of  the  vendor's  Hen  suit  and  the 
proceedings  for  the  sale  of  testator's  other  land 
was  proper,  as  both  were  substantially  against 
the  same  defendants,  and  to  a  certain  extent  had 
the  same  object  In  view,— tbe  administration  ot 
testator's  estate. 

•  8.  A  court  of  equity  has  the  Inherent  power 
to  order  a  consolidation  of  causes,  in  Its  discre- 
Uso. 


4.  A  sale  of  a  decedent's  land  for  mora  tfaui 
sulllclent  to  pay  all  his  debts  should  not  be  set 
aside,  after  ft  has  been  absolutely  confirmed,  am 
the  petition  of  a  creditor  who  does  not  allege  or 
show  that  he  was  prejudiced  thereby,  simply  be- 
cause such  creditor  bad  no  notice  of  the  oonfir- 
mation  of  the  sale. 

This  Is  an  appeal  from  a  decree  of  tbe 
circuit  court  ot  Botetourt  county  rendered 
on  the  '26th  day  ot  May,  1890.  The  case,  so 
far  as  It  Is  necessary  to  be  stated^  is  as 
follows:  In  1878,  William  E.  Eakin,  late 
of  Botetourt  county,  died,  seised  and  pos- 
sessed of  a  lot  of  land,  upon  which  was  a 
store-house,  in  the  town  of  FIncastle,  and 
a  farm  containing  195  acres,  situate  just 
outside  ot  tbe  town.  The  latter  he  de- 
vised by  his  will  to  his  wife  for  life,  and 
at  her  death  to  his  children.  Opon  the 
former  was  a  vendor's  lien,  and  in  1883  a 
suit  was  brought  in  the  said  circuit  court 
to  enforce  It.  The  formal  parties  to  this 
suit  were  J.  P.  Spessard,  the  holder  of  the 
lien,  and  the  executrix,  heirs,  and  devisees 
of  the  decedent.  Tbe  cause  was  referred 
to  a  commiasloner  to  take  an  account  of 
the  debts,  who  duly  executed  the  decree, 
and  returned  his  report  to  the  court. 
From  this  report  it  appeared  that  the  in- 
debtedness of  the  estate  consisted  of  two' 
debts  only,  one  the  debt  secured  by  the 
vendor's  Hen,  and  the  other  an  unsecured 
debt  to  M.  W.  Camper  for  f750,  which  two 
debts  aggregated,  principal  and  interest, 
f2,194.87,  as  of  November  1, 1885.  Under 
a  decree  ol  the  court,  the  lot  was  then  sold 
to  one  Fulniler  for  S2,15U,  a  sum  more 
than  sufficient  to  satisfy  the  costs  and 
vendor's  lien,  and  the  sale  was  confirmed. 
The  purchaser  afterwards  assigned  his  in- 
terest to  tbe  appellee  J.  H.  H.  FIggatt, 
who  also  took  an  assignment  of  tbe  two 
debts  above  mentloued,  as  the  record 
showed.  In  this  state  of  things,  a  suit 
was  brought  in  tbe  same  court  in  1889,  by 
the  adult  devisees  against  the  infant  devi- 
sees, to  sell  the  farm.  The  bill  referred  to 
the  Spessard  suit  as  having  been  brought 
to  subject  the  testator's  property  to  the* 
payment  of  his  debts,  and  alleged  that  tbe 
interests  of  the  devisees,  and  especially 
the  Interests  of  the  Infant  children,  would 
be  greatly  promoted  by  a  sale  of  thefarm, 
and  a  suitable  Investment  of  the  proceeds 
for  their  benefit.  And  the  prayer  of  tbe 
bill  was  that  tbe  land  be  sold,  and  that, 
"after  satisfying  the  balance  of  the  Indebt- 
edness of  the  estate,"  the  proceeds  be  In- 
vested, etc.  Testimony  In  support  of  th« 
allegations  of  the  bill  was  taken,  and  a 
sale  was  ordered.  The  decree  authorised 
tbe  commissioner  of  sale  to  sell  publicly 
or  privately,  as  he  might  deem  best,  but 
provided  that,  in  tbe  event  ot  a  public- 
sale,  be  should  first  advertise  the  time, 
place,  and  terms  of  sale  for  four  succesrflve 
weeks  In  the  FIncastle  Herald.  It  was 
also  ordered  by  tbe  same  decree  that  the 
cause  be  consolidated  and  beard  with  the 
Spessard  suit.  The  commissioner  of  sale 
afterwards  reported  that  he  bad  sold  tbe 
farm  at  pnblic  auction  to  S.  F.  Patterson, 
the  appellant  here,  tor  f  1.550,  after  having 
advertised  tbe  sale  as  directed  by  the  de- 
cree of  sale,  and  that,  In  his  opinion,  the 
sale  was  a  good  one,  and  ought  to  be  con- 
firmed.   This  report,  to  which  there  was 
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no  Gsceptlon,  was  filed  od  the  15th  ol 
April,  IKOO,  and  on  the  same  day  notice 
xran  ^ven  by  Patterson  to  all  the  parties 
to  the  snlt  last  .mentioned,— that  is,  to 
the  -widow  and  children  of  the  testator, 
and  to  the  guardian  ad  Utew  of  the  In- 
fant children,— that  on  the  19th  of  the 
same  month  be  wonid  move  the  Judge  of 
the  circuit  court  in  vacation  toconflrm  the 
sale,  which  motion  was  made  according- 
]y,  and  the  sale  was  confirmed  without 
objection.  Afterwards,  however,  to-wlt, 
at  the  May  term,  1890,  a  petition  was  filed 
by  FlRgatt  alleghig  that,  as  assignee  as 
aforraaid,  he  was  a  creditor  of  the  estate, 
and  praying  that  the  sale  to  Patterson  be 
rescinded.  He  also  offered  an  upset  bid  of 
20  per  cent,  for  the  land.  The  grounds 
npon  Tvhlch  the  sale  was  asked  to  be  re- 
scinded were  these:  (1)  Because  It  was 
made  wtthont  any  account  of  the  debts  of 
the  decedent  having  been  talien;  (2)  be- 
cause it  was  not  :^vertised  as  directed  by 
the  decree  of  sale;  (3)  because  the  sale  had 
been  confirmed  without  notice  to  the  peti- 
tioner or  to  any  other  persons  than  the 
parties  to  the  suit  of  Eakin  v.  Ealiln  ;  and 
(4)  becau.se  the  land  was  sold  for  an  inad- 
equate price.  The  application  to  rescind 
the  sale  was  opposed  by  Patterson,  who 
filed  affidavits  to  the  effect  that,  after  con- 
firmation of  the  sale,  he  bad  talsen  posses- 
sion of  the  land,  and  improved  it,  and  had 
sold  a  part  of  it  to  a  bona  Sde  purchaser, 
who  had  paid  a  part  of  the  purchase 
money;  that  the  .land  brought  a  fair 
price,  and  the  devisees  of  the  testator, 
the  only  parties  really  interested,  were 
satisfied  with  the  sale,  and  wished  It  to 
stand.  The  circuit  court,  however,  when 
the  cause  eame  ou  to  be  heard,  set  aside 
the  sale,  on  the  ground  that  proper  notice 
of  the  motion  to  confirm  it  had  not  been 
given;  and  from  that  decr^  Patterson  ap- 
pealed. 

BeiU-  Baden  and  .7oAn  E.  Peon,  for  ap- 
pellant.   J.  B.  B.  FiggHtt,  for  appiellees. 

LiEWis,  P..  {after  atatlng  the  facta  aa 
above.)  1.  Section  8426  of  the  Code,  under 
-which  the  proceeding  to  confirm  the  sale 
was  had,  enacts  as  follows:  "On  the  mo- 
tion of  any  party  to  a  chancery  cause 
pending  in  a  circuit  court,  on  reasonable 
notice  to  the  adverse  party  or  his  counsel, 
the  judge  of  such  court  may,  in  vacation, 
make  any  Interlocutory  decree  or  order, 
or  direct  any  proceeding  therein,  prepara- 
tory to  the  hearing  of  the  cause  on  the 
merits ;  and  may  also,  after  like  notice  to 
the  adverse  party  or  his-  counsel,  and  to 
the  purchaser,  make  an  order  confirming, 
or  refusing  to  confirm,  a  sale  made  under 
a  decree  in  any  such  cause. "  We  do  not 
doubt  that,  according  to  the  true  con- 
stmction  of  this  section,  the  appellee  Fig- 
gatt  was  entitled  to  notice  of  the  motion 
to  confirm  the  sale,  although  he  was  not 
formally  a  party  to  the  suit  In  which  the 
sale  WHS  made.    He  was  confessedly,  in  a 

feneral  sense  at  least,  a  party  to  the 
pessard  suit,  which,  according  to  the 
doctrine  of  Simmons  v.  Lyies,  27  Grat. 
922,  was  a  creditors'  snlt,  although  the 
bill  was  filed  merely  to  enforce  the  ven- 
dor's lien,  saying  nothing  of  the  other 
creditors.  At  all  events,  it  was  competent 
T.128.E.no.4 — 10 


for  the  creditors,  or  any  of  them,  to  come 
in  and  prove  their  debts,  and  have  them 
paid  out  of  the  balance  remaining  after 
the  vendor's  lien  v>f-\  satisfied.  ElUcott 
V.  Welch,  2  Bland,  242.  And  being  thus 
a  party  to  that  puit,  which  was  consoli- 
dated with  the  suit  of  Eakin  v.  Eakin,  the 
said  appellee  was  Interested  in  the  sale, 
and  ought  therefore  to  have  been  notified, 
either  personally  or  through  his  counsel,  oi 
the  motion  to  confirm  it.  It  would  have 
been  competent  for  him  to  have  opposed 
the  confirmation  of  the  sale,  and  to  have 
appealed  from  the  order  confirming  it,  as 
much  so  as  If  he  had  been  a  formal  party 
to  both  suits.  He -was  therefore  an  "ad- 
verse party  "  to  the  purchaser,  within  the 
meaning  of  the  statute,  and  as  such  enti- 
tled to  notice. 

The  appellant,  however,  denies  that  it 
was  competent  for  the  court  to  consoli- 
date the  suits;  but  we  do  not  concur  in 
his  view.  Although  brought  by  different 
plaintiffs,  they  are  substantially  against 
the  same  defendants,  and  to  a  certain  ex- 
tent have  A  common  object,  /.  e.,  the  ad. 
ministration  of  the  testator's  estate ;  for 
the  one,  as  we  have  seen,  is  a  ci'edltors' 
suit,  and  the  other,  in  efiect,  prays  for  a 
settlement  of  the  estate  in  the  prayer  that, 
after  the  debts  are  paid,  the  balance  of  the 
proceeds  of  the  saleof  the  land  be  invested 
fur  the  benefit  of  the  devisees,  so  that  a 
settlement  of  the  estate  Is  a  necessary, pre- 
liminary to  the  granting  of  tlie  relief 
prayed  for  In  the  bill.  There  is  no  reason 
then  why  the  suits  should  not  have  been 
consolidated,  or  why  two  accounts 
should  have  been  taken,  thus  adding  to 
the  costs  and  delay  of  the  litigation,  when 
one  Is  ample  for  thepurposesof  both  suits. 

But  It  Is  contended  that  the  question  is 
one  not  of  convenience,  but  of  power  in 
the  court.  In  other  words,  that,  while 
causes  may  be  heard  together,  there  is  no 
such  thing  as thelrconsolidatlon  inequity. 
Bat  the  common  practice  of  our  courts  is 
to  the  contrary,  although  there  is  no  de- 
cision of  this  court  defining  the  power  of 
the  chancellor  In  this  particular,  and  the 
existence  of  the  power  has  been  doubted, 
and  in  some  cases  denied.  2  Barb.  Ch. 
Pr.  819,  and  cases  cited.  In  Claiborne  v. 
Gross,  and  Wimbish  v.  Same,  7  I.<eigh,  881, 
where  separate  suits  were  brought  by  as- 
signees of  two  judgments  to  set  aside  as 
fraudulent  a  deed  made  by  the  judgment 
debtor,  and  which  were  ordered  to  he  con- 
solidated, two  Judges  out  of  three  held  the 
order  Ineffectual ;  Judge  CARR,in  his  opin- 
ion, quoting  with  approval  the  language 
of  Chief  Baron  Richards,  in  Forman  v. 
Blake,  7  Price,  664,  who  said:  "I  never 
heard  of  an  order  in  the  course  ot  my  ex- 
perience forconbolidatlngcaunes  inequity, 
nor  can  I  conceive  npon  what  principle 
It  can  be  done."  The  third  Judge,  how- 
ever, (TccKKR,  P.,)  saw  no  reason  why, 
when  separate  suits  are  brought  which 
might  have  been  brought  by  the  plalutitts 
jointly,  they  may  not  be  consolidated  into 
a  single  cause,  though  he  did  not  think  it 
necessary  to  decide  the  point.  And  in 
Devries  v.  Johnston.  27  Orat.  806,  an 
order  was  approved  which  consolidated 
three  suits  by  the  same  plaint itfs  against 
the  same  defendants  to  subject  the  same 
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land  to  the  payment  of  their  debts.  In 
a  subsequent  case,  however,  (Barger  v. 
Buekland,  28  Grat.  85U,)  where  separate 
suits  were  brought  by  different  plaintiBa 
against  the  same  defendant  to  subject  bis 
lands  to  the  payment  of  the  debts  due  the 
plaintiffs  respectively,  this  court  said  it 
was  doubttul  whether  the  causes  could 
have  been  pioperly  conscilldated  without 
the  plaintifts'  consent,  the  court  distin- 
guishing the  case  from  Stephenson  v. 
Taverncrs,  9  Grat.  398,  which  was  a  credit- 
ors' suit  for  the  administration  of  assets.  In 
the  last-mentioned  case,  and  in  numerous 
subsequent  cases,  it  has  been  held  that, 
where  several  suits  are  brought  by  differ- 
ent creditors  against  the  same  estate,  the 
court  will  order  the  proceedings  in  all 
the  suits  but  one  to  be  stayed,  and  will  re- 
quire the  sereral  parties  to  come  in  under 
the  decree  in  that  suit,  so  that  only  one 
account  of  the  estate  may  be  necessary. 
And  the  same  rule  appliss  in  all  cases 
where  several  suits  are  brought  tor  the 
administration  of  the  same  estate,  no 
matter  by  whom  brought.  1  Dantell,  Ch. 
Pr.  (5th  Amer.  Ed.)  "TST.  This,  It  must 
be  admitted,  is,  if  not  a  technical  consoli- 
dation of  suits,  at  least  the  exercise  of  a 
power  analogous  to  it;  and  there  Is  no 
more  legislative  authority  tor  the  one 
than  the  other.  If  the  power  exists  in 
either  case  it  is  because  it  is  one  of  the  Im- 
plied or  inherent  powers  of  the  court  to 
make  reasonable  rules  for  the  transaction 
and  regulation  of  its  business;  and  it 
would  be  extraordinary  it  such  a  power 
did  not  exist.  A  question  as  to  the  con- 
solidation of  causes  in  equity  came  be- 
fore the  court  of  appeals  of  West  Virgin- 
ia in  Beach  v.  Woodyard,  5  W.  Va.  231,  in 
which  case  the  view  was  expressed  that, 
unless  governed  by  statute,  the  rule  is  the 
same  in  equity  as  at  law;  that  Is  to  say, 
that  the  power  exists,  but  that  it  Isnot  a 
matter  of  right,  but  rests  in  the  discretion 
of  the  court,  to  be  exercised  according  to 
the  particular  circumstances  of  each  case. 
To  the  same  eBect  is  Bumham  v.  Dalllng, 
16  N.  J.  £q.  310.  In  that  case,  in  granting 
a  motion  to  conRolidate  separate  suits  by 
three  wards  against  thedefendant  as  their 
guardian  for  an  acronnt,  it  was  said  that 
the  power  of  a  court  of  equity  to  consoli- 
date causes  with  or  without  the  consent 
of  the  complainant  rests  upon  the  clearest 
principles,  and  is  essential  to  prevent 
abuses,  and  to  protect  defendants  against 
oppression ;  that  the  order  for  consolida- 
tion is  not  of  light,  but  is  matter  of  dis- 
cretion, and  upon  such  terms  as  the  court 
may  direct;  tliat  the  same  reasons  exist 
tor  the  consolidation  of  causes  in  equity 
as  at  law,  although,  from  the  nature  ol 
the  proceeding,  mure  caution  may  be  re- 
quired In  the  exercise  of  the  power  by  a 
court  of  equity.  And,  referring  to  the  re- 
mark of  Chief  Baron  Richards,  above 
quoted.  It  was  said :  "  This  opinion  is  the 
more  remarkable  as  in  the  earlier  case  of 
Kelghle.v  v.  Brown,  16  Ves.  344,  a  similar 
motion  was  made  on  the  part  of  the  de- 
fendants to  consolidate  several  suits,  and 
both  Sir  Samuel  Romilly,  by  whom  the 
motion  was  made,  and  the  chancellor 
[Lord  Bldon]  speak  ol  the  practice  as  a 
familiar  one.    The  only  question  seems  to 


have  been  whether  It  was  a  special  appIU 
cation,  or  of  course.  And  the  next  day 
the  lord  chancellor  said  be  had  consulted 
Baron  Thompson  of  the  exchequer,  who 
-had  no  Idea  that  the  motion  was  of  course, 
though  sometimes  made  under  spt^ial  cir- 
cumstances. T^e  rule  announced  by  these 
decisions  Is,  we  think,- founded  in  reason, 
and  Is  'the  true  one.  It  was  therefore 
competent  for  the  court  below  to  consoli- 
date the  suits  as  itdid,and,havingconsol- 
idbted  them,  the  appellee  Flggatt  became 
a  party,  in  a  general  sense,  to  both  suits, 
and,  as  such,  ought  to  have  been  given 
notice  of  tlie  motion  to  confirm  the  sale, 
tor  the  statute  authorizing  proceedings 
In  vacation  must  be  followed.  It  at  all, 
with  strictness. 

2.  But  it  by  no  means  follows  that  the 
decree  setting  aside  the  sale  because  notice 
was  not  given  Is  right.  On  the  contrary, 
it  is  plainly  erroneous,  for  the  question  is, 
has  the  appellee  been  prejudict-d  by  the 
failure  of  the  purchaser  to  give  him  notice? 
In  a  number  of  recent  decisions,  this 
court  has  held  that  a  judicial  sale  which 
has  been  absolutely  confirmed  by  thecourt 
that  ordered  it  is  not  to  be  set  aside  tor 
mere  irregularity,  or  for  mere  inadequacy 
of  price,  or  for  an  Increase  of  price  tdoue, 
but  that,  to  rescind  It,  some  special 
ground  must  be  laid,— something  which 
goes  to  the  very  substance  of  the  con- 
tract, such  as  fraud,  accident,  mlstAke,  or 
misconduct  on  the  part  of  the  purchaser 
or  other  person  connected  with  the  sale 
which  has  worked  injustice  to  the  party 
complaining.  Insurance  Co.  v.  Cottrell,tJ6 
Va.  867,  9  S.  B.  Rep.  132;  Berlin  t.  Mel- 
horn,  75  Va.  689;  Langyher  v.  Patterson, 
77  Va.  470;  Kam  v.  Iron  Co.,  11  S.  E.  Rep. 
431.  And,  if  we  apply  this  rule  to  the 
present  case,  the  error  in  the  decree  Is  ap- 
parent. The  petition  filed  in  the  court  be- 
low praying  that  the  sale  be  rescinded 
does  not  charge  fraud,  or  any  other  rec- 
ognized ground  for  the  rescission  of  a  sale. 
It  does  not  even  allege  that  the  rights  of 
the  petitioner  have  been  prejudiced,  and 
there  is  nothing  to  show  that  they  have 
been.  It  appears  that  th6  town  property 
sold  tor  enough  to  satisfy  the  vendor's 
lien,  and  that  the  farm  sold  for  more  than 
enough  to  pay  the  Camper  debt,  so  that 
by  no  possibility  could  the  petitioner 
have  been  prejudiced  by  the  order  ronflrm- 
ing  the  sale.  It  Is  true,  it  was  stated  In 
general  terms  in  the  petition  that  he  "bad 
filed  an  attachment  against  the  Interest 
of  William  C.  Eakln,"one  of  the  adult  dev- 
isees, but  It  Is  not  stated  when  or  for 
what  the  attachment  was  sued  out,  and 
there  is  no  proof  whatever  in  the  record 
of  any  indebtedness  on  the  part  of  the 
said  William  C.  Eakln  to  the  petitioner,  or 
to  any  one  else.  The  decree  of  confirma* 
tlon,  in  any  view,  was  not  void;  and,  in 
asking  that  it  be  set  aside,  it  was  Incum- 
bent on  the  petitioner  to  show  aflSrma- 
tively  that  he  bad  been  prejudiced  by  It. 
tor  In  such  a  case  the  rule  applies  that 
that  which  does  not  appear  does  notexlst. 
And  it  tbe  petitioners  rights  have  not 
been  prejudiced,  then  be  is  not  entitled  to 
have  the  sale  rescinded,  no  matter  what 
irregularities  may  have  been  committed. 
This  is  now  the  settled  doctrine,  both  in 
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Enf;land  and  5n  VirKinia,  relating  to  ]a- 
dicial  Bales ;  and,  as  Lord  Eloon  Bald,  In 
White  V.  Wilson,  14  Ves.  151,  a  more  mis- 
cbievous  thing  conld  not  bfi  done  to  suit- 
ors than  to  relax  further  the  binding;  nat- 
ure ol  such  contracts.  The  decree  must, 
therefore,  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

(87  Va.  UO)  

Crafford  et  a/.  7.  Board  of  ScPERVisoRS 
or  Warwick  Cotjnty. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
6,  lti90.) 

Cbujsos  of  CotruTT-SE at— Application  of  Tax- 

FaTEBS — CtoRPO  RATIONS — PERSONS. 

Bess.  Acta  Va.  1887-88,  p.  465,  prortdes  that 
"It  shall  be  the  duty  of  the  ludpre  of  the  county 
oovirl,  upon  the  application  of  persons  paying  one- 
third  Of  the  taxes  on  real  estate"  in  the  county  of 
W.,  "to  order  the  officers  conducting  elections  at 
the  several  places  for  holding  elections"  in  said 
ooun^  "to  open  a  poll  for  the  purpose  of  ascer- 
taining the  sense  of  the  qualified  voters  of  said 
county  as  to  whether  or  not  the  site  of  the  court- 
house of  said  county  "  should  be  changed,  field, 
that  the  terms  "persons  paying  one-third  of  the 
taxes"  include  corporations  paying  taxes  on  real 
estate,  as  well  as  natural  persons.  Richardson 
and  HiNTON,  JJ.,  dissenting. 

CbrlattaaJk  Vbiistiaa  and  J.F.Hubbard, 
tor  appellants.  Thomas  Tubb  and  A.  S. 
Segar,  for  appellees. 

Fauntlerot,  J.  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Warwlclt 
county  rendered  on  the  22d  day  of  March, 
1889,  In  a  suit  in  which  John  H.  CraOord 
and  others,  citiiens,  tax-payers,  and  vot- 
ers ot  the  county  of  Warwick,  are  com- 
plainants, and  the  board  of  supervisors  of 
Warwick  county  are  defendants.  The 
said  decree  appealed  from  dissolved  an  in- 
junction awarded  by  the  Judge  of  the  cor- 
poration court  of  the  city  of  Manchester 
enjoining  and  restraining  the  said  defend- 
ants in  said  suit,  the  said  board  of  super- 
Tlsora  of  the  county  of  Warwick,  their 
agents,  successors,  etc.,  from  pulling 
down  and  removing  the  court-house, 
clerk's  office,  and  jail  of  the  said  county  of 
Warwick,  which  the  said  defepdants  were 
proceeding  to  do,  in  consequence  of  the 
result  of  an  election  held  in  said  county, 
under  the  order  of  the  county  court  of 
said  county  made  in  pursuance  and  by 
virtue  of  the  authority  of  an  act  of  the 
general  assembly  of  VlrKinia,  approved 
March  2, 1888,  entitled  "An  act  to  author- 
ize the  qualified  Voters  of  Warwick  coun- 
ty to  vote  upon  the  question  of  the  re- 
moval of  the  court-house  ot  said  county," 
(Sess.  Acts  1887-88,  p.  465.) 

The  point  to  be  decided  by  this  court  Is 
tbs  proper  construction  of  the  first  sec- 
tion ot  this  aforesaid  act,  m  hich  is  as  fol- 
lows: "That  it  shall  be  the  duty  of  the 
Judge  otthe  county  court,  upon  the  ap- 
plication of  persons  paying  one-third  oftbe 
taxes  upon  real  estate  in  said  county,  to 
order  the  oflScers  conducting  elections  at 
the  Reveral  places  tor  holding  elections  in 
the  county  ot  Warwick,  on  the  fourth 
Thursday  in  May,  1888,  to  open  a  poll  tor 
the  pnrpoB®  ot  ascertaining  the  senile  ot 
the  qnsuifled  voters  of  said  county  as  to 
wbetiier  or  not  the  site  ot  the  court-bouse 


of  the  said  county  shall  be  changed  from 
its  present  location  to  Newport  News,  in 
said  county,"  etc.  At  the  March  term, 
1888,  ot  the  county  court  of  Warwick 
county, — to- wit,  on  the  12th  day  of  March, 
1888. — an  order  was  made  recitinsr  that 
"upon  the  application,  in  writing,  ot 
George  B.  West,  C.  M.  Braxton,  J.  J.  Kel- 
lum,  8.  B.  ReeRer,  Y.  H.  Gordon,  A.  C. 
Jones,  C.  F.  Groome,  B.  F.  Yurlington, 
John  A.  Young,  E.  B.  Smith,  J.  M.  Curtis, 
J.  U.  Schriming^er,  and  utherfl,  it  appear- 
ing to  the  court  from  the  land  books  ot 
the  county  of  Warwick  that  the  npi)li- 
cants  pay  more  than  one-third  of  the  tux 
assessed  on  real  estate  In  said  county,  it 
is  ordered  that,  in  accordance  with  the  act 
of  asHembly  approved  March  2, 1888,  the 
sense  ot  the  qualified  voters  of  the  said 
county  be  taken  on  the  fourth  Thursday. 
in  May,  1888,  as  to  whether  or  not  the  site 
ot  the  court-house  of  the  said  county  shall 
be  changed  from  its  present  location  to 
Newport  News,  in  said  county,"  etc.  Ac- 
cordingly, on  the  4th  Thursday  in  May, 
1888,  the  said  election  was  duly  held  as 
ordered,  at  which  said  election  633  votes 
of  regintered  voters  ol  the  said  county  of 
Warwick  were  polled  and  canvasHed  tor 
the  removal  of  the  court-bouse  of  War- 
wick county  to  Newport  News,  and  878 
votes  of  registered  voters  of  said  county 
were  polled  and  canvassed  against  the 
removal  of  the  court-bouse  of  Warwick 
county  to  Newport  News.  In  pursuance 
ot  and  obedience  to  the  will  of  the 
majority  of  the  qualified  voters  ot  War- 
wick county,  as  aHcertained  at  the  said 
election,  and  duly  certified,  the  board  ot 
supervisors  ot  the  said  county  (appellees 
here)  were  carrying  into  effect  the  sense 
of  the  voters  as  so  expressed,  when  the 
appellants  presented  to  the  Judge  of  the 
corporation  court  of  the  city  ot  Manches- 
ter their  bill,  alleging  that  no  valid  elec- 
tion has  ever  been  held  or  ordered,  under 
the  provisions  ot  the  said  act  of  the  gen- 
eral assembly,  etc.,  and  praying  for  an  in- 
junction to  restrain  the  board  of  super- 
visors ot  Warwick  county  in  their  said 
proceedings,  and  tor  a  decree  declaring 
that  the  said  election  had  been  improper- 
ly' ordered,  and  was  therefore  Illegal  and 
void,  and  asking  for  general  relief.  On 
the  4th  day  of  September,  1888,  an  injunc- 
tion was  awarded  to  the  com(ilalnants, 
according  to  the  prayer  of  their  bill,  by 
the  Judge  of  the  corporation  or  hustings 
court  ot  the  city  of  Manchester,  to  "en- 
Join  and  restrain  the  defendants,  the 
board  ot  supervisors  ot  Warwick  county," 
etc.,  "their  agents,"  etc.,  "and  all  others 
from  pulling  down  and  removing  the 
court-house,  clerk's  office,  and  Jail  of  the 
county  of  Warwick  from  its  present  loca- 
tion, until  the  further  order  ot  the  circuit 
court  ot  the  county  ot  Warwick. "  The  de- 
fendants answered,  and  demurred  to  the 
bill,  and  the  circuit  court,  by  its  decree  ot 
March  22, 1889, "overruling  thesaid  demur- 
rer, ordered  and  decreed  that  the  injunc- 
tion heretofore  awarded  in  this  cause  by 
the  Hon.  J.  H.  Ingram,  Judge  of  the  cor- 
poration court  of  the  city  of  Manchester, 
September  4,  1888,  be,  and  the  same  Is 
hereby,  dissolved;  and  the  bill  ot  the 
plaintiffs  be  dismissed,"  etc.    The  que*- 
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don  raised  by  the  pleadings  In  tbis  cause 
(8  whether  or  not  corporations  are  Innlnd- 
ed  or  Hl;;nlfled  in  the  term  "  persons, "  as 
expi-essed  in  the  first  section  of  the  ssdd 
act  of  assembly  of  March  2,  1888,  under 
which  the  sense  of  the  qualified  voters  of 
Warwick  county  was  ordered  to  be  talcen, 
and  was  so  talcen,  by  the  election  afore- 
said. Tbe  appellants  contend  that  the 
word  "  persons "  in  tbe  said  act  does  not 
embrace  or  include  corporations;  and 
that  the  said  word  "persons"  should  be 
construed  to  mean  "voters  paying  taxes 
on  real  estate  in  the  county  of  Warwick ; " 
and  that  the  corporations  owning  real  es- 
tate in  the  said  county,  and  paying  taxes 
on  tbe  same  amounting  to  very  nearly  two- 
thirds  of  tbe  whole  taxes  on  real  estate 
In  the  county,  were  not  competent  sign- 
ers to  tbe  written  petition  or  application 
to  the  Judge  of  the  county  court  upon 
which  be  based  the  order  for  the  election 
to  take  or  test  tbe  sense  of  the  qualified 
voters  of  the  county  of  Warwick  as  to  the 
removal  of  the  site  of  the  court-house  of 
tbe  said  county,  under  tbe  provisions  of 
tbe  said  act.  Tbe  language  of  the  first 
section  of  the  act  under  consideration  is 
plain,  explicit,  positive,  and  unambigu- 
ous, and  neither  calls  for  nor  admits  of 
construction.  If  the  legislature  had  In- 
tended tbat  the  words  (which  it  did  use) 
"upon  tbe  application  of  persons  paying 
one-third  of  tbe  taxes  upon  real  estate  In 
said  county"  should  mean  "qualified  vot- 
ers paying  taxes  on  real  estate  in  tbe 
county  of  Warwick,"  (which  It  did  not 
use,)  it  would  presumably  have  said  so, 
and.  few,  simple,  and  unambiguous  as  tbe 
words  are  contained  in  the  said  first  sec- 
tion, the  "officers  conducting  elections  in 
the  county  of  Warwick  on  tbe  fourth 
Tbnrsday  in  May,  1888,  are  ordered  to 
open  a  poll  for  tbe  purpose  of  ascertain- 
ing the  sense  of  the  qualified  voters  of  tbe 
said  county,"  etc.,  in  the  same  sentence 
In  which  it  is  said  "tbat  it  shall  be  tbe 
duty  of  the  judge  of  the  county  court,  up- 
on the  applications  of  persons  paying  one- 
third  of  tbe  taxes  upon  real  estate  in  said 
county , to  order  the  elec  tion  to  be  held, "  etc. 
It  Is  thus  unmistakably  and  nndebatably 
manifest  upon  the  face  of  the  short  and  plain 
first  section  itself  tbat  in  the  same  sentence 
tbe  legislature  discriminated  tbe  phrase 
"persons  paying  one-third  of  the  taxes 
upon  real  estate  in  said  county  "  from  the 
phrase  "  the  sense  of  the  qualified  voters 
of  said  county,"  making  the  one  the  con- 
dition precedent  to  warrant  the  Judge  to 
order  the  election,  and  the  other  to  define 
and  confine  tbe  election  when  held  to  the 
"qualified  voters  of  said  county."  The 
legislature,  like  every  other  oracle,  must 
he  held  to  intend  to  say  what  it  has  ex- 
plicitly and  imperatively  said,  and  where, 
by  the  use  of  clear  and  unequivocal  lan- 
guage, anything  Is  enacted  by  the  legis- 
lature, effiKt  must  be  given  to  it,  and  it 
cannot  be  construed  away. 

The  whole  amount  of  tbe  taxes  upon 
real  estate  in  tbe  county  of  Warwick  for 
the  fiscal  year  of  1887-88  was  $10,009.76,  of 
which  $6,451.80  was  paid  by  corporations 
owning  real  estate  in  thesaid  county;  and 
the  first  section  of  the  act  devised  a  mode 
by  which  tbese  heavy  tax-paying  corpo- 


rations could,  to  a  certain  extent,  and  iu 
the  preliminary  action  prescribed  to  the 
election,  protect  their  large  interests  from 
the  expense  and  burden  of  the  cost  of  the 
election,  and  of  the  rc^moval  of  tbe  court- 
house from  Its  present  location  to  New- 
port News.  Tbe  detilgu  of  tbe  soitnte 
was  to  protect  the  tax -payers,  and  a  des- 
ignated class  of  tax-payers, — those  who 
paid  taxes  upon  real  estate  in  the  county, 
—from  the  Imposition  of  additional  taxa- 
tion upon  their  real  estate.  Thetnx-payer 
on  personalty  could  not  petition  tbe  coun- 
ty judge  to  order  the  election.  Why,  no- 
body knows  or  can  conjecture,  but  so  It 
waseuacted.  Corporations  paid  taxes  on 
real  estate  in  the  county,  like  Individ- 
uals, and  bad  the  same  Interest  to  protect, 
and  a  like  burden  to  bear,  should  the  ex- 
pense be  Incurred,  and  tbe  tax  Imposed  to 
pay  It.  Why  are  they  not  in  equal  pro- 
tection of  tbe  law?  They  belong  to  tbe 
designated  class,  and  they  are  equally 
within  the  reason,  the  Justice,  and  the  in- 
tent of  tbe  law.  Tbeycould  not  vote,  bat 
they  were  destg;nedly  and  expressly  given 
a  voice  in  the  question  as  to  whether  or 
not  tbe  election  should  be  ordered,  and 
thereby  have  an  additional  burden  of  tax- 
ation Imposed  upon  them. 

An  Intent  to  do  what  is .  unjust,  or  to 
discriminate,  unjustly  and  without  reason, 
between  different  cases  of  a  like  kind,  is 
not  to  be  ascribed  to  tbe  legislature.  Fish- 
er V.  Blight,  2  Cranch,  390;  Com.  v.  Kim- 
ball, 24  Pick.  S70.  The  real  estate  of  both 
the  Individual  and  the  corporation  are 
alike  subject  to  the  taxatlonwbicb  may  be 
imposed.  Can  any  reason  be  given  why 
there  sboald  be  a  discrimination  cigainBt 
corporations  owning  real  estate,  and  pay- 
ing nearly  two-thirds  of  all  the  taxes  on 
real  estate  in  tbe  county,  under  this  stat- 
ute, to  determine  tbe  question  of  whether 
additional  taxation  should  be  made  neces- 
sary ?  Would  not  this  be  an  unjust  and 
unreasonable  discrimination  between 
classes  of  tax -payers 'in  similar  cases? 
Wherever  the  governing  priuclple  Is  taxa- 
tion, the  term  "persons"  in  a  statute  bas 
been  held  to  include  corporations;  and, 
under  tbe  assessment  and  tax  laws,  cor- 
porations are  assessed  and  taxed,  al- 
though the  word  "persons"  is  used  there- 
in, and  "corporation"  Is  not  mentioned. 
In  the  case  of  Beaston  v.  Bank,  12  Pet.  134, 
135,  the  supreme  court  of  tbe  Onited  States 
said :  "Corporations are  to  be  deemed  and 
considered  '  as  persons '  when  the  circum- 
stances in  which  they  'are  placed  are 
identical  with  those  of  natural  persons 
expressly  included  in  such  statutes." 
In  Stribbling  v.  Bank.  5  Rand.  (Va.)  182, 
Judge  Cabei.l.  said:  "The  term  'per- 
son '  used  in  the  law  is  unquestionably 
BUlflclently  comprehensive  to  embrace  cor- 
pi>ratlons,  and  it  must  be  held  to  embrace 
them,  unless  there  Is  something  In  tbe  law 
showing  the  legislative  Intention  to  re- 
strict its  application."  In  n.  S.  Bank  v. 
Merchants'  Bank,  1  Rob.  (Va.)  589,  Judge 
Allen  said:  "For  civil  purposes,  corpora- 
tions are.  In  law,  deemed  persons.  U.  S. 
V.  Amedy,  II  Wheat.  393."  And,  quoting 
with  apfiroval  Beaston  v.  Bank,  12  Pet. 
134,  and  Stribbling  v.  Bank,  5  Rand.  (Va.) 
182,  goes  on  to  say,  tbe  "  only  doubt  has 
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been  whether  tlie  word  [person]  woald 
embrace  [uurporatlons]  within  penal  stat^ 
ates,"etc.  In  Rallruad  Co.  v.  Gallahne's 
Adm'r8,12  Grat.  603:  "When  the  word 'per- 
■ona'la  used  in  a  statute,  corporations,  ae- 
well  as  natural  persons,  are  Included  tor 
civil  purposes."  2  Minor,  Just.  6»7-708, 
736.  In  the  Code  of  1S49  (chapter  16,  8  17, 
p.  101)  it  is  provided  that  the  word  ''^per- 
Bons"  in  a  statute  "may  extend  to  and  be 
applied  to  bodies  politic  and  corporate,  as 
well  as  to  individuals,  unless  it  wohld  be 
Inconsistent  with  the  manitest  intention 
of  tbe  legislature, "  and  tlie  same  provision 
is  in  the  Code  of  1887.  The  word"perw 
sons"  does  certainly  include  corporations 
unless  the  Intention  of  the  legislature  is 
manifest  that  corporations  were  intended 
to  be  excluded  from  its  operation.  Corpo- 
rations are  not.  In  terns,  excluded  from 
Hb  operation.  The  omission  of  the  word 
'corporations*  does  not  exclude  them, 
for  this  act  uses  a  word  "persons,  "wbidi 
may  include  them,  and  which  must  include 
them,  unless  It  was  tbe  manifest  Intention 
of  tlie  legislature  to  exclude  them  from  tbe 
operation  of  the  act.  Nor  is  there  any- 
thing in  tbe  nature  of  tbe  act  to  exclude 
corporations  from  its  operation.  Miller's 
Ez'r  V.  Com.  and  Barrett's  Adra'rs  .▼. 
Com.,  27  Orat.  116.  See,  also,  Lebigb 
Bridge  Co.  v.  Lehigh  Coal,  etc.,  Co.,  4 
Ra wie,  9 ;  Field  v.  Railroad Co.,29  Barb.  176; 
Wright  V.  Railroad  Co.,  28  Barb.  80;  John- 
son y.  Mcintosh,  81  Barb.  267;  Wallace 
V.  Mayor,  2  Hilt.  440:  La  Farge  v.  In- 
surance Co.,  22  N.  T.  864 ;  People  v.  Insur- 
ance Co.,  8  Amer.  Dec.  261;  Mining  Co.  v. 
Pennsylvania,  126  U.  S.  189,  8  Sup.  Ct. 
Rep.  787;  Bank  v.  BilllnsB.  4. Pet.  614.  To 
hold,  as  is  the  Intention  of  the  appellant, 
that  the  legislature  Intended,  by  the  use 
of  the  words  "persons  paying  one-third  of 
the  taxes,"  etc.,  to  restrict  it  to  "voters 
paying  one-third  of  the  taxes,  "etc.,  would 
not  only  exclude  corporations,  but  non- 
residents, and  even  residents,  who  had  not 
resided  long  enough  to'  become  voters, — 
women,  minors,  aliens,  none  of  whom 
could  be  a  voter,  yet  many  of  whom,  if 
not  indeed  all,  are  tax-payers  upon  real 
estate  In  Warwick  county.  It  we  give  tbe 
other  construction  contended  for  by  the 
appellants,— that  "persons"  meant  "nat- 
ural persons, "  and  that  natural  persons 
signlnp;  the  application  should  represent 
one-third  of  the  taxes  paid  upon  real  es- 
tate,— It  would  have  put  It  In  the  power 
of  two  persons  paying  one  forty-flfth  part 
of  the  whole  real-estate  tax  in  the  county 
to  have  denied  the  wishes,  and  defeated 
the  will,  of  all  the  other  real-estate  own- 
ers, and  the  whole  population  of  the  coun- 
ty, united  in  the  application  to  tbe  Judge 
to  order  the  election.  It  is  not  to  be  im- 
puted to  the  legislature  that  they  had  any 
■neb  an  absurdity  otintention, and  Itisnot 
consistent  with  Uie  object  and  context  of 
the  act. 

If  corporations  paying  taxes  upon  real 
estate  in  Warwick  county  are  not  within 
tbe  Intent  of  the  word  "  persons "  In  the' 
act.  then  they  must  be  excluded:  and.  If 
excluded,  the  individuals  paying  taxes  up- 
on real  estate  In  the  county  who  signed 
the  petition  or  application  to  the  judge  to 
order  the  election  did  pay  more  than  one- 
third  of  tbe  taxes  paid  by  individuals  on 


real  estate  in  tbe  county  of  Warwick. 
The  amount  of  taxes  upon  real  estate,  in 
the  county  of  Warwick  paid  by  corpora- 
tions was  f6,461.80,  of  which  sum  the 
Chesapeake  &  Ohio  Railroad  C<i.  paid 
f8,180.47.  It  Is  objected  by  the  appellants 
that  Willlani  C.  Wickham,  who  signed  the 
application  to  the  judge  to  order  the  elec- 
tion, did  so  as  receiver,  and  without  au- 
thority. It  is  not  necessary  to  decide  this 
question,  inasmuch  as  those  corporations 
who  did  sign  other  than  the  Chesapeake  & 
Ohio  Railroad  Company,  by  W.  C.  Wick- 
ham. receiver,  paid  $3,271.33,  which  added 
to  the  taxes  on  real  estate  paid  by  Indi- 
viduals  who  signed  the  application, 
fl,39e.46,  amounts  to  $8,666.79;  which  Is 
more  than  one-third  of  the  whole  amount 
of  the  taxes  on  real  estate  paid  In  War-- 
wick  county  by  $383.63..  We  are  of  opin- 
ion that  the  election  was  properly  ordered 
by  the  judge  of  the  county  court  of  War- 
wick, and  that  the  election  was  duly  and 
properly  conducted :  and  that  tbe  circuit 
court  rightfully  dissolved  the  Injunction 
which  had  been  granted  In  the  cause  Sep- 
teml>er  4, 18S8,  by  the  judge  of  the  corpo- 
ration'  court  of  the  city  of  Manchester; 
and  tbe  decree  appealed  from  Is  without 
error,  and  the  same  is  affirmed. 

Richardson  and  HurroN,  JJ.,  dissent. 

(87  Va.  I) 

Thomas  ▼.  Tdbnbb's  Adh'b  et  al. 
(Suprnne  Court  of  Appeala  cf  Vtrginia.  Kov. 

attobmr  axd  cusnt— cortraot  vcr  fuh— 
Uhdus  Intlubncb. 

1.  All  dealings  between  attorney  and  client, 
for  the  benefit  of  the  former,  are  presumptively 
fraudulent  and  void,  and  before  an  attorney  caa 
recover  upon  a  contract  for  fees,  made  dar- 
ing the  exutenoe  of  that  relation,  he  most  show 
that  the  transaction  was  perfectly  fair,  and  thai 
the  client  entered  into  it  freely  and  with  such  an 
understanding  of  his  rights  as  to  enable  him  to 
thorontdily  comprehend  the  effect  of  the  contract. 

9.  uodeVa.  S  8201,  providing  that  an  attorney, 
may  contract  for  the  measure  of  his  compensa- 
tion, does  not  apply  to  an  agreement  made  after 
the  relation  of  client  and  attorney  is  established. 

8.  An  estate  worth  atx>ut  100,000  In  real  and 
personal  property  was  devised  in  tmst  for  life 
for  defendant,  a  former  slave  of  testator,  a  wo- 
man ignorant  and  unable  to  write  her  name,  with 
power  of  appointment  by  will,  and  in  default 
thereof  to  her  heirs.  Suit  was  pending  against 
the  estate  on  claims  to  the  full  value  tnereof,  and 

?ilalntifl,  tbe  administrator,  was  employed  byde- 
endant  as  her  counsel  He  employed  assistant 
counsel,  and  after  a  contest  in  the  circuit  court 
judgment  was  rendered  against  the  estate  for  $18,- 
000.  On  appeal  the  case  was  dismissed.  Defend- 
ant then  signed  a  bitten  contract,  setting  forth 
her  obligations  to  her  counsel,  and  assigning  to 
him  all  the  income  of  the  personal  estate  from 
1878  to  1880,  and  15,000  of  tne  principal,  the  fee 
of  his  assistant  to  be  allowed  by  the  court  In 
case  the  court  should  not  approve  the  15,000  item, 
then  the  counsel  was  to  receive  the  whole  income 
of  the  personal  estate  for  life.  The  paper  waa 
read  and  explained  to  her,  and  she  affixed  her 
mark,  and  aclmowledged  it  This  compensation 
would  have  exceeded  $10,000.  There  was  evi- 
dence showing  tbe  utmost  tn»t  in  counsel,  and 
his  great  influence  over  defendant  Held,  that 
the  contract  was  fraudulent  in  law,  and  void; 
but,  under  all  the  circumstances,  t5,000  was  a 
reasonable  fee. 
Lact,  J.,  dissenting.' 

■For  dissenting  opinion,  see  post,  668. 
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This  Is  ao  appeal  from  a  decree  of  the 
circuit  court  of  Nelson  county,  rendered  at 
Its  Septpmber  term,  1888,  in  a  suit  in  equi- 
ty, wherein  Thomas  P.  Fitzpatrlck.  ad- 
ministrator de  bonis  non,  with  the  will 
annexed,  of  Lemuel  Turner,  deceased,  was 
plaintiff  and  Emily  R.  Thomas  and  others 
were  defendants.  The  controversy  grows 
out  of  a  certain  written  asslRnment  ex- 
ecuted by  the  said  Emily  R.  Thomas  on 
the  18tli  of  December,  1886,  for  the  benefit 
of  the  said  Thomas  P.  Fitzpatrlck,  for 
services  previously  rendered  by  him  as  her 
attorney.  It  appears  from  the  record 
that  Lemuel  Turner  died  In  December, 
1878,  seised  and  possessed  of  a  considera- 
ble estate,  real  and  personal.  By  his  will, 
after  devlslne  certain  real  estate  to  his 
.  nephew  John  T.  Dlllard,  and  ra&)s.\i\K  a 
bequest  of  $4,000  to  Frank  P.  Turner,  he 
left  the  residue  of  his  estate  to  J.  L.  S.  Klr- 
by.  In  trust  for  the  sofe  and  separate  nee 
of  the  said  Emily  R.  Thomas  for  her  life, 
with  power  of  appoJntment  by  will,  and 
provided  that  in  default  of  such  appoint- 
ment the  estate,  at  her  death,  should  go 
to  her  heirs  and  next  of  kin.  The  said 
Emily  was  a  natural  child  of  the  testator, 
and  is  described  by  him  In  the  will  as  "a 
hlicbly-valued  colored  servant  woman,  for- 
merly my  slave,  and  now  In  my  employ. " 
The  will  was  duly  admitted  to  probate, 
and  John T. Dlllard,  who  wasuanied  there- 
in as  executor,  qualified  as  such  in  the 
county  court  of  Nelson  county,  at  Its  Feb- 
ruary term.  1870.  Soon  afterwards,  how- 
ever, his  powers  as  executor  were  revoked, 
and  the  said  Thomas  P.  Fitzpatrlck  was 
appointed  administrator  d.  b.  n.  c.  t.  a. 
A  short  while  before  the  testator's  death 
a  suit  was  commenced  in  the  circuit  court 
of  Nelson  county  aKainst  him,  by  Narclssa 
E.  Dlllard,  his  sister.  In  which  salt  large 
claims  were  asserted  atcalnst  him,  grow- 
ing out  of  his  transactions  as  executor 
and  trustee  under  the  will  of  his  father, 
Terisba  Turner,  who  died  In  1841.  These 
claims  aggregated  over  f50,000,  and,  if  es- 
tablished, would  have  probably  ansorbed 
bis  whole  estate.  Nothing  was  done  In 
the  suit  until  after  Fltzpatrtck's  qualifica- 
tion as  administrator,  when  he  undertook 
to  defend  it.  He  bad  been  previously  em- 
ployed by  the  said  Emily  R.  Thomas  as 
her  g^eneral  counsel,  and  as  administrator 
he  retained  Robert  Whitehead,  Esq.,  a 
member  of  the  Nelson  bar,  to  represent 
the  estate,  and  to  assist  bim  In  the  litiga- 
tion. The  suit  finally  resulted  In  the  cir- 
cuit court  In  a  decree  against  the  estate 
for  aboat  f  18,000.  From  this  decree  Fitz- 
patrlck, as  Hdmlnistrator,  appealed  to 
this  court,  where  the  decree  was  reversed, 
and  the  bill  dismissed,  on  the  ground  of 
laches,  death  of  parties,  loss  of  evidence, 
etc.  The  case  was  decided  here  at  the 
November  term,  1886,  and  is  reported  un- 
der the  style  of  Turner's  Adm'r  v.  Dillard's 
Ex'r,  82  Va.  536.  On  the  18th  of  De- 
cember, 1886,  soon  after  the  decision  of  the 
case  by  this  court,  the  instrument  In  qnes- 
tion  was  executed.  It  purports  to  assign, 
after  payment  of  the  debts,  etc.,  to  the 
said  Thomas  P.  Fitzpatrlck,  In  consldern- 
tlon  of  his  past  services  as  attorney,  the 
Interest  on  all  the  moneys  and  choses  In 
action  belonging  to  the  residuum  of  the 


estate  from  the  death  of  the  testator,  in 
.1878,  until  the  1st  of  January,  1890,  a  period 
of  about  11  years,  and  in  addition  thereto 
f  6,000  of  the  principal. 

The  contract: 

"  Whereas,  by  the  will  of  Lemuel  Tumor, 
deceased,  after  certain  specific  legacies  and 
bequests,  the  whole  residuum  of  the  estate 
of  the  said  Lemuel  Turner,  both  real  and 
personal,  was  given  and  passed  to  the  un- 
dersigned, Emily  R.  Thomas,  in  trust  for 
life,  with  the  power  of  appointment  by 
will  at  herdfeath,  which  residuum  wasflret 
chargeable  under  the  law  with  the  pay- 
ment of  the  debts  of  the  said  Lemuel  Tur- 
ner; and  whereas,  at  the  death  of  the  said 
testator,  a  suit  was  pending  In  the  circnit 
court  of  Nelson  county,  instituted  by  Nar- 
clssa E.  Dlllard,  claiming  a  debt  to  be  due 
by  the  said  Lemuel  Turner,  amounting  ac- 
cording to  the  pretension  of  the  plaintiff, 
to  between  thirty  and  forty  tbonsand  dol- 
lars, which, if  established,  wouldhavebeen 
snflScient  to  have  absorbed  the  whole  es- 
tate; and  whereas,  at  the  hearing  of  said 
cause  by  the  said  circuit  court  of  Nelson 
county,  a  decree  was  entered  ascertaining 
and  fixing  the  debt  for  which  the  said  es- 
tate was  llableat  aboutelghteen thousand 
dollars,  which.  If  paid,  would  have  been 
paid  out  of  the  residuum  <rf  the  estate; 
and  whereas,  the  undersigned  did,  at  the 
institution  of  said  suit,  employ  Thos.  P. 
FItzpatrtck  as  her  counsel  to  represent  her 
Interest  In  all  things  connected  with  said 
estate,  and  to  preserve  and  protect  the 
same  from  the  claim  so  asserted;  and 
wliereas,  the  said  Thos.  P.  Fitspa trick,  as 
counsel  aforesaid,  did  diligently,  and  with 
energy  and  >vith  great  labor,  attend  to 
the  preparation  of  the  said  cause  in  the  cir- 
cuit court  of  said  Nelson  county  so  as  to 
reduce  the  claim  of  the  plaintiff  to  thesaid 
sum  of  about  eighteen  thousand  dollars 
showing  that  that  sum  was  the  maximum 
which  appeared  to  be  due;  and  whereas, 
said  Thos.  P.  Flttpatrlck,  as connsel afore- 
said, did  obtain  a  writ  of  error  and  saper- 
Bedoas  to  the  decree  of  the  circnit  court  of 
Nelson,  and  did  prosecute  the  same  in  the 
supreme  court  of  appeals  of  Va.  to  suc- 
cessful Issue,  whereby  the  decree  of  the  cir- 
cuit court  of  Nelson  was  reversed  and  set 
aside  and  the  bill  of  tbeplaintiff  dismissed, 
with  costs,  thus  relieving  the  estate  of  the 
said  Lemuel  Turner  from  all  liability  on 
account  of  said  claim ;  and  whereas.  It  has 
been  decided  by  the  circuit  court  of  Nelson 
county.  In  another  proceeding,  that  the 
said  Emily  R.  Thomas  Is  entitled  to  the 
whole  estate,  both  real  and  personal,  to 
use  and  disposeof  the  same  as  hersoleand 
separate  estate,  for  and  during  her  nat- 
ural life :  and  whereas,  the  said  Emily  R. 
Thomas  is  not  only  willing,  but  anxious, 
that  the  said  Thomas  P.  Fitzpatrlck  should 
be  fully  and  amply  paid  for  all  of  his  serv- 
ices as  counsel  forthe  said  estatelndepend- 
ent  of  the  fee  and  allowances  to  bim  as  ad- 
ministrator, believing,  as  she  does,  that 
without  his  counsel  and  management  that 
'she  would  have  been  deprived  of  and  lost 
the  most,  If  not  all,  of  the  principal  and 
Interest  of  the  residuum,  and  in  order  to 
compensate  the  said  Thos.  P.  Fitzpatrlck 
for  bis  services  aforesaid  as  far  as  she  can, 
—she,  the  said  Emily  R.  Thomas,  doth 
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tranHter,  assign,  make  over,  and  release  to 
the  said  Thos.  P.  Fitepatrick  all  tbw  Inter- 
rat  which  has  or  shall  accrue  on  all  the 
moneys,  debts,  or  ehoses  in  action  belong- 
ing t(i  the  estate  uf  the  said  Lemuel  Tur- 
ner, and  embraced  In  the  residuum,  from 
the  death  of  the  said  Lemuel  Turner,  up  to 
the  first  of  Jan.,  IHW,  subject  to  the  debts 
dne  by  the  said  Lemuel  Turner  and  the 
pecnu'ary  legacy  ol  Frank  P.  Turner,  to 
be  deducted  from  the  principal  of  said 
money  and  choses  in  action  as  If  pal(|  and 
discharged  as  of  the  date  of  the  death  of 
the  said  Lemuel  Turner;  the  said  Emily 
R.  Thomas  being  entitled  to  the  annual 
interest  on  the  balance  of  said  fund  which 
she  hereby  intends  to  transfer  and  assign 
to  Tbos.  P.  FItzpatrick  in  part  compensa- 
tion for  his serrlces.  And  sbef urthertrans- 
fers  and  asalgns  to  Thus.  P.  Fltepatrick, 
so  far  as  she  may  or  can  lawfully  do,  the 
farther  sum  of  five  thousand  dollars  of  the 
principal  of  the  said  fund,  and  earnestly 
requests  that  the  circuit  court  of  Nelson 
county  will  approve,  ratify,  and  cunflrm 
tbesnme  in  any  settlement  of  accounts 
which  the  said  Thos.  P.  FItzpatrick  may 
make  as  adni'or  of  Leml.  Turner,  dec'd, 
she  being  satisfied  that  that  amount 
of  the  principal  of  the  estate  should  be 
appropriated  for  his  services  for  preserv- 
ing the  said  principal,  which  asMigmennt 
ot  principal  she  would  willingly  make  ab- 
solute if  she  was  authorized  to  do  so  with- 
out the  sanction  of  the  court;  but,  if  the 
court  should  fall  or  refuse  to  approve  and 
ratify  the  foregoing  assignment  of  prin- 
cipal, then,  to  compensate  the  said  Thos. 
P.  Fitipatrlck  for  his  services  as  far  as  she 
can,  she,  the  Bal<i  Emily  R.  Thomas,  doth 
transfer,  assign,  make  over,«nd  release  to 
the  said  Thomas  P.  FItzpatrick,  his  heirs 
and  assigns  forever,  all  the  Interest  and 
profits  accrued  and  to  accrue  upon  all  the 
funds  which  has  or  may  arise  from  the 
money,  debts,  or  ehoses  in  action  belong- 
ing to  the  estate  of  Lemuel  Turner,  dec'd, 
for  and  during  the  natural  life  of  the 
said  Emily  R.  Thomas,  the  said  Thoh.  P. 
FItzpatrick  and  bis  assigns  to  receive  and 
hold  said  interest  and  profits,  and  use  and 
enjoy  the  same  without  accountability  to 
any  one.  She,  the  said  Emily  R.  Thomas, 
willingly  makes  this  agreement  and  as- 
signment and  requests  the  court  to  ratify 
the  same,  it  being  much  less  than  she  was 
willing  to  give,  and  proposed  to  give  dur- 
ing the  litigation,  and  is  to  be  in  addition 
to  a  reasonable  and  liberal  fee  paid  to  Rob- 
ert Whitehead,  as  counsel  in  said  cause. 
In  witness  wherbof  the  said  Emily  R. 
Thomas  has  this  the  18tb  day  of  Deer., 
1886,  set  her  band  and  aflSxed  her  seal. 

her 
"Emily  R.    X    Thomas." 
mark 
To    this     instrun'ent,    as   will  be    ob- 
served, the  said  Emily  R.  Thomas,  she  be- 
ing unable  to  read  or  write,  afilxed  her 
mark  by  way  of  signature,  and  there  Is 
appended    to  It  a  certificate  of  John  J. 
Camp,  a  Justice  of  the  peace,  to  the  effect 
that  it  was  signed  by  her  in  his  presence, 
after  having  been  read  and  explained  to 
ber,  and  that  she  signed  it  willingly.    There 
la  also  an  indorsement  on  the  paper  pur- 


porting to  be  by  Peyton  Thomas,  her  bns- 
bund.-givlng  his  approval  of  the  paper,  to 
which  Indorsement  his  mark  was  affixed. 
Her  three  adult  children,  a  few  days  after- 
wards, also  indorsed  tbeirapproval  of  the 
paper,  which  indorsement  is  signed  by 
each  of  them.  Shortly  afterwards  the  bill 
in  the  present  case  was  filed  by  the  said 
Thomas  P.  FItzpatrick,  as  administrator 
as  aforesaid,  the  object  of  which,  among 
other  things,  was  to  have  a  settlement  ul 
his  administration  accounts,  and  to  ob- 
tain a  decree  confirming  the  above-men- 
tioned assignment  as  to  Van  Trump 
Thomas,  the  only  infant  child  ot  the  said 
Emily.  The  latter,  who.  together  with  all 
her  children,  and  others,  were  made  defend- 
ants, answered  the  hill,  averring  that  in 
her  Ignorance  she  had  executed  the  instru- 
ment under  a  misapprehension  of  Its  pur- 
port; that  she  thought  by  executing  It  she 
was  merely  giving  her  consent  to  u  pay- 
ment off  5.000  out  of  the  corpus  of  the  es- 
tate, and  no  more. 

The  answer  also  avers  as  follows:  "Re- 
spondent Is  informed  that  the  personal  es- 
tate, money,  ehoses  In  action,  etc.,  the  in- 
terest on  which  from  1878  to  January 
1,  1890,  the  contract  assigns  and  sur- 
renders to  complainant  as  an  additional 
fee,  will  amount  to  a  sum  of  $4,000  to 
f6,000,  which,  if  paid  complainant,  will 
make  his  fee  for  preserving  the  estate,  or, 
rather,  saving  to  it  about  $18,000,  as  much 
as  $11,000  or  $11000,  provided  he  should 
also  be  allowed  $5,000  out  of  the  principal 
of  the  estate,  and  this  in  addition  to  his 
commissions,  wblcb  will  also,  aggregate 
A  considerable  amount,  besides  other  fees 
for  services  to  the  estate."  To  this  an- 
swer there  was  a  general  replication,  and 
upon  the  issue  thus  made  up  testimony 
was  taken.  The  plaintiff  was  examined 
as  a  witness  In  his  own  behalf,  and, 
among  other  things,  testified  as  follows: 
"After  the  case  of  Dillard  v.  Turner  was 
decided  In  the  court  of  appeals,  and  we 
bad  won  it,  I  sent  word  by  Peyton 
Thomas  to  Emily  to  come  up  to  Arring- 
ton,  and  meet  me  on  a  certain  day,  in  order 
that  we  might  fix  the  fee  that  I  was  enti- 
tled to.  They  both  cameonthe  day  fixed, 
and  I  said  to  Emily,  in  the  presence  of 
Peyton  and  my  son,  W.  C.  FItzpatrick, 
that  we  bad  won  the  case,  and  whipped 
the  Dillards  out,  and  obtained  a  Judgment 
for  costs,  and  that  she  had  told  me  while 
the  case  was  being  litigated  that  if  I  could 
save  her  and  her  children  the  '  Bob  Creek  * 
farm,  upon  which  she  lived,  sbe  was  will- 
ing for  me  to  have  the  balance  ot  the  estate 
tor  my  trouble.  I  asked  her  if  she  remem- 
bered it,  and  shesaid, '  Tes ;  and  I  am  will- 
ing to  do  it  now.'  I  told  her  she  did  not 
bave  the  right  to  do  it,  and  if  sbe  did  I 
would  not  take  it;  that  she  could  not  con- 
tract to  give  me  any  part  of  the  principad 
of  tbat  estate  without  the  sanction  of  the 
court,  as  she  had  a  life-estate  with  the 
power  of  appointment  by  will,  and  In  de- 
fault of  appointment  by  will  it  would  go 
to  her  children,  and,  as  her  son  Van  Trump 
was  under  age,  the  court  would  have 
to  act  for  him,  but  as  to  rents  of  the 
lands  and  Interest  on  the  money  she  had 
full  power  over  that  to  do  as  she  pleased 
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with  It,  the  court  having  so  decided  In  ber 
suit  against  J.  L.  S.  Kirby,  trustee.  I 
told  her  I  wonid  be  BatlsSed  if  she  would 
grlve  me  all  the  interest  on  the  personal 
fund  up  to  the  1st  of  January,  1890,  I 
think,  which  she  had  a  right  to  do,  with- 
out calling  upon  the  court,  and  in  addition 
thereto  giving  me  f 5,000  out  of  the  princi- 
pal of  the  estate,  fur  preserving  that  prin- 
cipal, which  the  court  would  have  to  con- 
firm because  of  the  Infancy  of  Van  Trump, 
her  BOD.  I  wanted  her  and  her  husband 
to  sign  such  a  contract,'  if  she  was  willing, 
and  her  threeolder  children,  whohad  aeon- 
tingent  remainder  interest  in  the  95,UO0  of 
the  principal.  She  said  she  wan  ted  to  satisfy 
me  and  pay  me  well;  that  she  believed  if 
Bhe  had  employed  anybody  else  in  the  case 
but  me  she  would  never  have  gotten  a 
cent  out  of  Mr.  Turner's  estate.  I  told  her 
T  had  such  a  paper  prepared.  I  further 
told  her  that  if  the  court  didn't  approve, 
and  would  not  confirm,  the  arrangement 
as  to  the  $5,000  In  which  the  infant  was 
interested,  that  then  she  must  give  me  the 
interest  not  only  up  to  1890  on  the  person- 
al estate,  but  as  long  as  she  lived,  because, 
if  I  was  restricted  to  the  interest  only,  and 
got  none  of  the  principal,  I  would  not  get 
a  suSlclent  fee,  and  would  not  be  satisfied 
with  it.  We  all  went  into  my  counting- 
room,  and  the  contract  was  read  over  to 
her,  slowly  and  distinctly,  in  the  presence 
of  her  husband,  by  my  son,  W.  C.  Fitzpat- 
rick,  who  wrote  It.  I  had  intended  to 
get  Judge  Brown,  who  was  a  lawyer,  to 
read  and  explain  the  contract  to  her  and 
nsked  him-  to  be  there;  but  be  could  not 
attend,  from  some  cause,  on  that  day.  I 
then  got  Mr.  J.  J.  Camp,  an  old  Justice  of 
long  experience,  to  attend  to  the  matter. 
When  he  came  in  the  matter  was  talked 
over  and  explained  by  me  again  in  the  pres- 
ence of  Mr.  Camp,  and  the  contract  was 
again  read  to  Emily  by  my  son.  In  the 
presence  of  ber  husband  and  of  Mr.  Camp, 
and  section  by  section  explained  by  me  as 
It  was  read,  my  object  being  that  she 
should  fully  understand  and  comprehend 
the  paper  before  she  signed  it.  All  ques- 
tions that  she  asked  were  answered  in 
public,  either  by  myself  or  Mr.  Camp,  who 
undertook  to  explain  the  paper  to  ber. 
After  the  matter  was  fully  talked  over  and 
explained,  Mr.  Camp  told  Emily  he  thought 
1  was  liberal  with  her,  considering  the 
work  I  had  done  and  tbeestate  I  hod  got- 
ten ber,  and  advised  her  to  sign  the  con- 
tract. 8he  said  she  was  willing  to  do  so, 
and  did  sign  it,  or  have  it  signed  for  her, 
as  also  did  her  husband,  and  after  she 
signed  it  she  remarked  that  I  was  not  as 
bard  on  ber  as  she  iexpected,  as  she  did 
not  expect  roe  to  charge  less  than  $10,000. 
I  told  her  she  was  the  richest  person  in  the 
county;  that  she  owned  more  land  ;  that 
the  personal  estate  would  pay  all  the 
debts  and  the  balance  on  Frank  P.  Turn- 
er's legacy, all  thecosts  of  administration, 
my  fee  as  agreed  under  the  contract,  and 
I  thought  there  would  be  a  balance  going 
to  her  of  from  $3,000  to  $5,000.  But  as  to 
that  I  could  not  speak  definitely;  It  was 
mere  surmise,  as  the  matter  had  to  be 
settled  up  before  a  comoilssioner,  which  I 
was  anxious  to  have  done.    She  left  well 


satisfled,  and  I  never  heard  anything  to 
the  contrary,  until  some  time  last  month, 
when  I  got  information  that  she  was  dis- 
satisfied in  some  way. " 

W.  C.  Fitspatrlck,  a  son  of  the  plaintiff, 
was  also  examined,  and  testified  that  be 
usually  does  bis  father's  writing  for  biru, 
who,  on  account  of  nervousness,  writes 
badly,  and  that  be  wrote  the  contract  In 
question.  He  says  it  was  carefully  read 
and  explained  to  Emily,  in  the  presence  of 
her  husband,  Peyton  Thomas,  Thomas  P. 
Fitspatrlck,  and  Mr.  Camp,  the  Justice, 
before  she  signed  it,  and  that  she  said  she 
understood  tt,  and  was  willing  to  sign  it, 
and  did  make  her  mark  to  it.  He  also 
testified  that  while  she  was  in  the  room 
she  was  reminded  that  she  had  repeatedly 
said  if  she  got  the  Bob  Creek  farm  she 
would  be  willing  to  give  Thomas  P.  Fits- 
patrlck all  the  rest,  to  which  she  replied 
she  would  do  so  then  if  be  required  it,  but 
hoped  be  would  not  bo  too  hard  on  her. 
He  also  says  she  seemed  very  grateful  tor 
the  service  he  (the  plaintiff)  bad  rendered 
her  in  the  suit. 

John  J.  Camp,  the  Justice  who  took  ber 
acknowledgment,  also  testified,  saying 
the  contract  was  carefully  read  and  ex- 
plained to  her,  and  that  sbeexpressed  ber- 
selt  perfectly  satisfied,  and  signed  it  will- 
ingly. He  admitted,  however,  on  cross- 
examination,  that  his  impression  of  the 
contract  at  the  time  was  that  it  was  for 
a  fee  of  $5,000  only. 

Emily  R.  Thomas  teotlfled  as  follows: 
"First question:  Can  you  read  and  write? 
Answer.  No, sir;  Second  question:  State 
what  you  understood  you  were  to  pay 
Capt.  T.  P.  Fitzpatrick  as  fee  for  his  services 
In  the  suit  of-  Uillard  v.  Turner,  under  the 
con  tract  signed  by  you,  and  which  isflled  as 
an  exhibit  with  the  bill  in  this  cause.  A. 
Five  thousand  dollars  out  of  the  principal 
money.  Third  question:  Did  you  under- 
stand that  in  addition  to  the  $5,000  out  of 
the  principal  money  you  were  to  pay  him 
the  interest  on  the  money,  choses  in  ac- 
tion, etc.,  from  the  death  of  Mr.  Tnmer 
to  Ist  January,  18907  A.  He  said  the 
$5,000  was  all  that  I  owed  him  for  what 
be  bad  done;  and  I  thought  that  was 
plenty.  Fourth  question :  Do  you  mean 
to  say  that  your  reply  to  Capt.  Fitzpat- 
rick was  that  the  $6,000  out  of  the  princi- 
pal money  was  plenty?  A.  les;  I  do. 
Fifth  question:  State  the  circumstances 
connected  with  your  signing  the  contract 
aforesaid.  A.  I  signed  the  contract  tot 
$5,000,  end  he  told  me  that  was  everything 
I  owed  him  for  what  ~be  had  done.  Mr. 
Camp  told  roe  tt  was  a  liberal  fee,  and  he 
thought  I  might  sign  that.  I  was  not 
willing  to  sign  it  until  he  told  me.  Sixth 
question:  Was  Mr.  Camp  the.  magistrate 
who  took  your  acknowledgment  to  the 
contract?  A.  Yes,  sir.  Seventh  question : 
Did  Mr.  Camp  tell  you  anything  about 
what  you  were  signing  the  contract  fur? 
A.  No,  sir.  He  did  not.  Only  the  $5,000  I 
knew  anything  about.  Eighth  question: 
Who  first  asked  you  to  sign  the  contract? 
Htate  the  circumstances  under  which  yon 
were  called  to  sign  it.  A.  Capt.  Fitspat- 
rlck. He  asked  me  to  sign  the  contract 
for  $5,000  out  of  the  principal  mon^.    He 
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eald  an  the  balance  was  mine  after  I  paid 
him  the  95,000.  I  asked  him  how  mach 
the  balance  vaa,  and  be  said  be  did  not 
know  how  ntnch  it  was.  I  said  I  tbongbt 
the  $5,000  out  of  the  principal  money  was 
ennugh,  and  I  told  bim  it  was  enonsb  at 
the  time.  Ninth  question:  Did  you  say 
anything  aboat  not  nnderstanding  the 
contract  at  the  time  ol  signing  it?  A. 
Yes,  sir.  I  told  him  I  did  not  understand 
it.  He  read  it  twice  to  me,  and  I  told  bim 
I  did  not  understand  it.  I  understood 
the  f5,000,  and  told  him  that  was  all  I 
was  willing  to  give.  Tenth  question :  Did 
yon  "make  any  contract  with  Capt.  Fits- 
Patrick,  the  piaintitf,  about  a  fee  before 
the  contract  was  signed?  A.  No,  sir.  I 
did  not." 

M.  K.  Estis,  sheriff  of  Nelson  connty, 
and  substituted  trustee  for  Emily  R. 
Thomas,  testified  that  soon  after  his  ap- 
pointment as  her  trustee  she  asked  him 
for  a  settlement  of  the  personal  fund,  and 
that  he  replied  she  had  assigned  her  inter- 
est in  the  money  to  Capt.  Fitzpatrick  up 
to  1890.  She  seemed  to  be  surprised,  he 
said,  and  remarked  that  she  had  assigned 
nothing  but  $6,000  oat  of  the  principal 
fund,  and  that  if  there  was  nny  other  as- 
signment made  she  did  not  make  it. 
"That,"  he  added,  "seemed  to  be  the  first 
she  knew  of  anything  more  than  the  $5,000 
from  the  principal  sum  being  in  the  con- 
tract." 

It  ongbt  also  to  be  stated  that  the 
plaintiff,  on  his  cross-examinatiou,  in  an- 
swer to  the  question,  "  When  the  contract 
was  read  over  to  Emily  the  day  she  signed 
it,  did  she  not  say  she  did  not  understand 
it  during  the  conversation?"  answered,  "I 
don't  know.  I  have  no  recollection  of  her 
saying  she  did  not  understand  it.  -  Bat  she 
may  have  said  so  as  to  some  of  its  provis* 
Ions. "  He  was  very  partlcalar,  however, 
he  added,  In  explaining  It  to  her,  and 
tboaght  she  nnderstood  it.  When  the 
cansecame  onto  be  heard  thecircnit  court, 
being  of  opinion  that  the  contract  was 
valid  as  to  the  adnlt  parties,  and  that  It 
ought  to  be  confirmed  as  to  the  infant  de- 
fendant. Van  Tramp  Thomas,  decreed  ac- 
cordingly, and  from  that  decree  Emily  R. 
Thomas  was  allowed  an  appeal  by  one  of 
the  }adgee  of  this  court. 

Daniel  Hariann,  Jr.,  for  appellant.  J. 
Thompson  Brown,  for  appellees. 

Lewis,  P.  Tested  by  the  equitable  and 
wisely  established  rule  which  applies  tn 
such  cases,  it  Is  very  clear  that  the  decree 
apholding  the  transaction  in  question  is 
erroneous.  According  to  that  rule  all 
dealings  between  attorney  and  client,  for 
the  benefit  of  the  former,  are  not  only  re- 
garded with  ]eaIouB3'  and  closely  scru- 
tinised, bat  they  are  presumptively  invalid 
on  the  ground  of  constructive  fraud,  and 
tliat  presumption  can  be  overcome  only 
by  the  clearest  and  most  satisfactory  evi- 
dence. The  rale  is  founded  in  publio  pol- 
icy, and  operates  Independently  of  any  in- 
gredient of  actual  fraud  or  of  the  age  or 
capacity  of  the  client,  .being  Intended  as  a 
protection  to  the  clientagainst  the  strong 
Inflaence  to  which  the  confidential  rela- 
tion naturally  gives  rise.    It  Is  the  duty 


of  an  attorney  to  give  to  his  client  the 
benefit  of  his  best  judgment,  advice,  and 
exertions,  and  It  would  be  a  Just  reproach 
to  the  law  if  he  were  p)ermitted  to  bring 
bis  own  personal  interest  into  confiict 
with  that  duty  by  securing  a  benefit  to 
himself  through  the  influence  which  the  re- 
lation implies.  Ail  transactions  between 
the  parties  to  be  upheld  in  a  court  of 
equity  must  be  nherrlm&  tides,  and  the 
anna  Is  on  the  attorney  to  show  not  .only 
that  no  undue  influence  was  used  or  ad- 
vantage taken,  but  that  he  gave  his  client 
all  the  information  and  advice  us  against 
himself  that  was  necessary  to  enable  him 
to  arc  understandingly.  He  must  show, 
in  other  words,  (1)  that  the  transaction 
was  perfectly  fair;  (2)  that  it  was  entered 
Into  by  the  client  freely;  and  (3)  that  it 
was  entered  into  with  such  a  fall  under- 
standing of  the  nature  and  extent  of  his 
rights  as  to  enable  the  client  to  thorough- 
ly comprehend  the  scope  and  effect  of  It. 
Or,  as  Lord  El,don  puts  it  in  the  famous 
case  of  Huguenin  v.  Baseley,  14  Ves.  273, 
the  transaction  must  be  shown  tu  have 
been  the  "pure,  voluntary, and  well-under- 
stood act"  of  the  client's  mind,  otherwise 
a  court  of  equity  will  undo  it  as  having 
been  unduly  obtained.  And  in  the  later 
case  of  Smith  v.  Kay,  7  H.  L.  Cas.  75U, 
Lord  Ckamwoktb  said  that  there  is  no 
branch  of  its  Jurisdiction  which  a  court  uf 
equity  is  more  ready  to  exercise  than  this. 
Before  entering  on  the  business  of  his 
client  an  attorney  may  contract  for  the 
measure  of  his  compensation,  and  a  con- 
tract then  made  will  stand  on  the  same 
footing  as  any  contract  between  other 
persons  competent  to  contract.  This  is 
now  settled  by  the  statute.  Code,  S  S201. 
But  after  the  fiduciary  relation  has  com- 
menced, and  while  it  continues,  no  agree- 
ment for  compensation  will  be  upheld  in 
equity  nnless  it  be  shown  not  only  to  be 
reasonable,  but  thatitwasentered into ua- 
der  the  circumstances  Jdst  mentioned.  In- 
deed, the  established  l^le,  broadly  stated, 
is,  that  an  attorney  who  accepts  a  secu- 
rity or  other  benefit  from  bis  client  must 
show  that  the  client  had  the  information 
and  advice  which  he  presumably  would 
have  received, and  that  he  is  not  worse  oti 
than  he  presumably  would  have  been,  U 
he  had  consulted  a  competent  adviser  who 
had  no  selfish  end  in  view ;  and  especially 
Is  this  so  when  the  transaction  Is  con- 
nected ^ith  the  subject-matter  of  litiga- 
tion, as  then  the  confidence  reposed,  and 
the  Influence  of  the  relation,  place  the  client 
most  In  the  power  of  his  attorney.  Gray 
V.  Emmons,  7  Mich.  5ii3;  Dickinson  v. 
Bradford, 5ft  Ala.  581 ;  Bank  v.  Honiberger, 
4  Cold.  581 ;  McMahan  v.  Smith,  6  Helsk. 
187;  Evans  v.  Ellis,  6  Denio,  640;  Wistar's 
Appeal,  54  Pa.  St.  60;  Jennings  v.  McCon- 
nel,  17  III.  148;  Brock  v.  Barnes,  40  Barb. 
521;  Yeamans  v.  James,  27  Kan.  195; 
Stockton  V.  Ford,  11  How.  232;  2  Pom. 
Eq.  Jur.  §  960;  2  Lead.  Cas.  Eq.  (4tb  Ed.) 
1217,  notes  to  Huguenin  v.  Baseley. 

In  Brock  v.  Barnes,  where  a  security 
was  taken  by  the  attorney  from  his  client, 
the  court  used  this  language:  "If  the  In- 
strument bedeemed  to  provide  a 'remuner- 
ation for  past  services,  then  the  services 
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must  be  proved;  and,  farther,  that  there 
existed  at  the  time  of  giving  it,  if  not  a 
legal,  binding  indebtedness,  at  leant  a  jast 
and  moral  obligation  to  pay;  and,  still 
further,  tiiat  the  instrument  was  tally  un- 
derstood by  the  client,  and  was  made  in 
pursuance  of  and  in  accordance  with  a 
well-cbuHidered,  definite,  and  settled  pur- 
pose. The  paper  itself,  having  been  exe- 
cuted by  a  client  to  his  attorney,  affords 
no  presamption  on  these  points."  This 
may  sonietim«s  bear  hardly  on  the  attor- 
ney,  but  the  hardship  is  one  to  which  he 
exposed  himself  by  dealing  for  his  own  ad- 
vantage with  one  whose  interests  Intrust- 
ed to  his  care  he  is  bound  to  protect,  and 
over  whom  be  presumably  has  an  influence 
that  may  be  abused.  The  rule  is  wt-ll  ex- 
pressed by  Mr.  Justice  Story,  who  says: 
"The  situation  of  an  attorney  or  solicitor 
■  puts  it  in  his  power  to  avail  himself  not 
only  of  the  necessities  of  his  client,  but  of 
his  good  nature,  liberality,  and  credulity, 
to  obtain  undue  advantages,  bargaius, 
and  gratuities.  Hence  the  law  with  a  wise 
providence  not  only  watches  over  the 
transactions  of  partiesin  this  predicament, 
but  it  often  interposes  to  declare  transac- 
tions void  which  between  other  persons 
would  be  held  unobjectionable.  It  does 
not,"  he  adds, "so  much  consider  the  bear- 
ing or  hardship  of  its  doctrine  upon  partic- 
ular cases  as  it  does  the  importnnce  of 
preventing  ageneral  public  mischief,  which 
may  bebrought  about  by  means spcret and 
inaccessible  to  Judicial  scrutiny  from  the 
dangerous  influences  arising  from  the  con- 
fidential relations  of  the  parties."  1  Story. 
Eg.  Jur.  §  310.  Nor  is  the  rule  confined 
to  the  case  of  attorney  and  client,  but  ap- 
plies as  well  to  that  of  administrator  and 
legatee,  guardian  and  ward,  trustee  and 
cestui  que  trust,  and,  indeed,  to  all  the 
variety  of  relations  in  which  Influence  or 
dominion  may  be  exercised  by  one  person 
over  another.  Davis  v.  Strange's  Ex'r, 
11  S.  E.  Rep.  412;  Fisbburne  v.  Ferguson's 
Heirs,  S4  Va.  87-113,  4  S.  E.  Rep.  575. 

In  the  often-cited  case  of  Gibson  v.  Jeyes, 
6  Yes.  267,  the  lord  chancellor.  In  delivering 
Jadgnient,  said:  "It  is  asked,  where  is 
that  rule  to  be  found?  I  answer,  in  that 
great  rule  of  the  court  that  he  who  bar- 
gains in  matter  of  advantage  with  a  per- 
son placing  confidence  in  him  is  liound  to 
show  that  a  reasonable  use  has  been 
made  of  that  confidence,  a  rule  applying 
to  trustees,  attorneys,  or  any  one  else. " 
Nor  Is  this  rule  affected  by  the  statute 
above  mentioned,  the  object  of  which  was 
simply  to  make  the  fees  of  an  attorney 
a  lawful  subject-matter  of  contract.  And 
as  the  rule  is  founded  on  the  inflnence 
which  the  relation  originates,  it  will  oper- 
ate as  long  as  the  influence  continues,  al- 
though the  relation  Itself  has  ceased. 
Wood  V.  Downes,  18  Ves.  120;  Henry  v. 
Raiman.  26  Pa.  St.  854;  Sedgwick's  Cura- 
tor V.  Taylor,  84  Va.  820,  6  S.  E.  Rep.  226; 
Weeks,  Attys.  S  268,  note.  These  princi- 
ples are  well  Illustrated  by  the  case  of 
Statham  v.  Ferguson,  25  Grat.  28.  In 
that  case  the  widow  of  a  decedent  and 
his  administrators  and  a  number  of  the 
heirs  at  law  and  next  kin  united  in  a  deed 
whereby  the  widow  agreed   to  accept  io 


lieu  of  her  Interest  in  the  estate  the  provis- 
ion made  for  her  in  a  certain  paper  writ- 
ing, intended  by  the  decedent  as  bis  will, 
but  probate  of  which  had  been  refused 
because  of  Its  defective  attestation.  Be- 
fore the  deed,  which  was  prepared  by  the 
counsel  for  the  adminlstratora,  was  read 
to  her  she  was  told  what  her  rights  were 
under  the  Intended  will,  and  what  they 
were  by  law  independently  of  it.  She 
was  also  told  that  by  executing  the  deed 
she  would  sustain  a  considerable  loss. 
She  answered  that  she  was  aware  of  that, 
and  after  the  deed  was  read  she  expressed 
herself  as  satisfied,  and  signed  it.  She 
soon  afterwards,  however,  instituted  a 
suit  to  set  it  aside,  and  the  court,  being 
satisfied  that  she  had  executed  it  hastily 
and  without  any  definite  idea  of  the  value 
of  the  estate,  or  of  the  effect  of  the  deed 
upon  her  interest,  declared  it  invalid.  "It 
was  the  duty  of  the  administrators,"  said 
the  court,  "invested  as  they  were  by  law 
with  the  title  to  the  whole  personal  es- 
tate, and  standing  as  they  did  In  the  con- 
fidential relation  in  which  they  stood  to- 
wards her,  to  take  care  that  l)erore  she 
made  a  donation  of  her  estate,  or  a  large 
j>ortion  of  it,  to  themselves, ns  she  did,  she 
should  be  fully  Informed  of  her  rights  on 
the  subject,  and  the  effect  of  her  act,  or  at 
least  should  have  ample  time  and  oppor- 
tunity to  consult  counsel  and  advise  with 
disinterested  friends;  and  they  should 
have  advised  her  to  avail  herself  of  those 
advantages.  That  uberrima,  Odes,  which 
the  law  expects  and  exacts  of  peraons 
standing  in  such  a  confidential  relation 
to  another  required  them  to  do  so.  In- 
stead of  doing  so,  if  they  did  not  advise 
and  encourage,  they  at  least  by  their  acts, 
facilitated  the  preparation  and  execution 
of  the  deed,  when  they  must  have  known 
that  she  bad 'not  the  necessary  informa. 
tlon  and  proper  advice  to  enable  her  to 
act  wisely  and  discreetly  in  so  important 
atransaction."  These  remarks  apply  with 
peculiar  foree  to  the  present  case,  not  only 
because  the  case  in  its  facts  resembles 
the  present,  but  because  here,  when  the 
contract  was  executed,  the  appellee  held 
to  th3  appellant  a  relation  that  was 
doubly  confidential;  that  is,  he  was  not 
only  her  adviser  and  attorney,  but  be 
was  the  administrator  (/.  6.  n.,  with  the 
will  annexed,  and  she  the  principal  lega- 
tee. True,  he  says  the  litigation  had  end- 
ed, and  that  the  relation  of  attorney  and 
client  had  ceased,  but  nothing  is  clearer 
from  the  record  than  that  if  the  relation 
had  ceased  the  infiuence  growing  out  u( 
it  had  not.  The  contract  was  executed, 
it  not  before,  certainly  only  a  few  days 
after,  the  order  of  this  court  was  certified 
down  to  the  cireult  court.  Moreover,  It 
appeare  that  he  had  been  retained  by  her 
as  her  general  counsel  even  before  the 
litigation  commenced,  and  It  does  not  ap- 
pear thatthaf  relation  had  been  either  dis- 
solved or  suspended.  But,  be  that  as  it 
may,  the  relation  of  administrator  and 
legatee  was  subsisting  at  the  time,  and 
continues  to  the  present  time.  Then,  was 
the  contract  made  voluntarily?  Did  the 
appellee  fully  and  candidly  explain  to  the 
appellant  the  nature  and  extent  of  her 
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rights?  Ana  did  she  thorooKhly  compre- 
hend the  Bcupe  and  effect  of  her  act?  AH 
of  theue  questiona  we  arp  constrained  tu 
answer  in  the  negative.  Indeed,  the  case 
Beeras  to  have  been  treated  In  the  circuit 
court  as  thouKb  the  onus  was  on  her  to 
prove  actual  fraud,  which,  as  we  have 
seen,  is  exactly  the  reverse  of  tlie  true  rule 
relating  to  such  transacttuns.  There  is 
no  proof  of  any  contract  for  a  fee,  or  of 
any  suggestion  of  an  assignment  or  other 
security,  prior  to  her  appearance  before 
the  appellee  In  obedience  to  bis  summons, 
when  the  contract  which  he  bad  previous- 
ly  prepared  was  produced  and  read  to 
her.  At  that  time  she  bad  Just  emerged 
from  a  litigation  which  bad  threatened 
ber  all,  and  which  had  been  successfully 
conducted  for  her  by  the  appellee.  She 
was,  moreover,  an  Ignorant  woman,  un- 
nsed  to  the  transaction  of  legal  business. 
Nothing,  therefore,  was  more  natural 
than  that  there  should  have  been  the  full- 
est confidence  reposed  on  the  one  side  and 
the  strongest  influence  on  the  other,  which 
was,  no  doubt,  beighteued  or  intensified 
by  a  sense  of  relief  und  gratitude  which 
the  result  produced.  This,  indeed,  is  man- 
ifetit  from  the  record.  The  contract  I tseH 
shows  it,  especially  that  clause  wherein 
she  declares  her  belief  that  without  bis 
counsel  and  management  all  would  have 
been  lost.  And  other  instances  of  his  in- 
flneuce,  not  to  say  ascendancy,  over  her 
are  shown  by  the  evidence.  Thus  he  him- 
self testifies  that  he  told  her  when  he  sent 
for  her  to  sign  the  contract  that  slie  must 
give  him  the  income  on  the  whole  person- 
al fund  during  her  life  if  the  court  should 
not  approve  a  payment  of  $5,000  out  of  the 
principal  as  to  her  infant  son,  otherwise 
he  would  not  be  satisfled,  which,  no  doubt, 
strongy  influenced  her  to  sign  the  con- 
tract, and  to  ask  the  court,  as  she  did,  to 
confirm  it.  Then  her  remark  after  the 
contract  was  signed,  wbicb  he  also  men- 
tions in  bis  deposition,  namely,  that  be 
had  "not  been  as  hard  on  her  as  she  ex- 
pected, "is  not  a  little  suggestive  of  a  situ- 
ation of  dependence.  To  the  same  pur- 
port is  the  evidence  of  W.  C.  Fitzpatrlck, 
the  appellee's  son,  who  says  he  heard  her 
say.  as  the  contract  sets  forth,  that  if  she 
had  employed  any  other  attorney  she  be- 
lieved she  would  not  have  gotten  any- 
thing. The  same  witness  also  says  that 
while  she  was  in  the  room  where  the  con- 
tract was  signed  she  was  reminded  (he 
does  not  say  by  whom)  that  she  bad  re- 
peatedly declared  if  she  got  the  Bob  Creek 
farm  she  would  be  willing  to  give  Mr. 
Fitzpatrick  (the  appellee)  all  the  rest,  and 
that  she  replied  she  would  rtoso  then  "if  he 
required  it,"  but  "she  hoped  he  would  not 
be  too  hard  on  her. "  He  also  says  she 
leemed  "very  gratefnl,"  all  of  which,  to 
say  nothing  of  any  other  evidence  in  the 
case, shows  very  clearly  that  thecon tract, 
instead  of  being  an  act  of  rational  consid- 
eration, an  act  of  pure  volition,  uninflu- 
enced, was  rather  tlie  impulsive,  hasty, 
and  unadvised  act  of  one  who,  to  use  the 
anrprisingly  apt  language  of  the  appellee's 
own  coansel.  was  under  a  "generous 
thraldom  of  gratitude"  to  the  attorney, 
whom  she   regarded  as  her  "deliverer." 


In  other  words,  she  was  subject  to  the  In- 
fluence originated  by  a  confidential  rela- 
tion. It  is  argued,  she  had  a  right  to  be 
generous,  and  so  she  had,  and  she  evi- 
dently meant  to  be;  but  that,  instead  ol 
helping  the  appellee's  case,  is  a  Atrong  cir- 
cumstance against  it.  The  learned  coun- 
sel seem  to  have  forgotten  that  it  was  as 
much  the  appellee's  duty  to  put  her  on  her 
guard  against  ber  own  generous  inclina- 
tions as  against  himself.  A  disinterested, 
competent  adviser,  had  such  a  one  been 
consulted,  presumably,  would  have  done 
so,  and  in  view  of  his  large  personal  inter- 
est in  the  matter,  and  her  ignorance  and 
inexperience,  be  ought  to  have  recom- 
mended her  to. seek  such  advice;  for,  as 
was  well  said  in  Doswell  v.  Anderson,  1 
Pat.  &  H.  185,  when  the  interest  and  duty 
of  a  fiduciary  are  placed  in  opposite  scales, 
we  need  no  law  books  to  teach  us  which 
will  preponderate,  independent  advice, it 
is  true,  was  not  essential  to  the  validity 
of  the  contract,  but,  as  a  precaution 
against  nndue  influence,  it  is  always  prop- 
er and  would  have  been  especially  so  in 
tbe  present  case.  There  is  no  principle  of 
equity,  therefore,  upon  which  the  contract 
In  question  can  be  made  to  stand.  The 
rule  we  have  mentioned  was  intended  to 
prevent  it,  or,  in  other  words,  to  shut  the 
door  as  well  against  the  temptation  of  an 
attorney  to  take  advantage  of  the  un- 
guarded generosity  as  of  the  actual  neces- 
sities of  his  client.  Hence  it  matters  not 
that  the  evidence  shows,  in  a  general  way, 
that  the  contract  was  read  and  explained 
to  the  appellant,  and  that  she,  expressing 
herself  as  satisfled,  afterwards  signed  it, 
or,  rather, affixed  her  mark  to  it.  To  sup- 
port the  transaction  it  was  for  the  appel- 
lee to  show  that  the  Instrument  was  exe- 
cuted without  a  speck  of  imposition  or 
nndue  Infiuence,  and  that  it  was  the  result 
of  a  well-considered,  definite,  and  settled 
pnrpose  on  her  part.  And  by  undue  influ- 
ence, in  this  connection,  is  not  meant  an 
actual  Influence  consciously  and  designed- 
ly exerted,  but  tbe  influence  which  natu- 
rally springs  from  a  confldentlal  relation. 
"The  question,"  said  Lord  Eldon,  in 
Huguenin  v.  Baseley,  "is  not  whether  she 
(the  party  subject  to  Influence)  knew  what 
she  was  doing,  had  dune,  or  proposed  to 
do,  but  bow  the  intention  was  produced, 
whether  all  that  care  and  providence  was 
placed  around  ner  as  against  those  who 
advised  her,  which,  from  their  situation 
and  relation  with  respect  to  her,  they 
were  bound  to  exert  on  her  behalf." 

That  there  was  any  Independent  advice 
In  the  preseutcasecan hardly  bepretended. 
Tbe  justice  of  the  peace,  whose  certificate 
of  acknowledgment  is  appended  to  tbe 
contract,  was  called  in,  not  by  the  appel- 
lant, but  by  the  appellee,  and  was  called 
in,  as  in  his  deposition  hesays  he  thought, 
merely  to  take  her  acknowledgment.  He 
was  not  asked  to  act,  and  did  not  under- 
take to  act,  and  perhaps  was  not  com- 
petent to  act,  as  her  adviser,  and,  more- 
over, says  he  understood  the  contract  as 
the  appellant  swears  she  did.  The  instru- 
ment is  quite  a  long  one,  and  perhaps 
somewhat  obscure,  which  is  an  additional 
reason    why   Independent  advice   should 
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have  been  recommended  by  tbe  appellee, 
especially  as  he  had  prepared  the  contract 
himseU  without  previous  consultation 
with  tbe  appellant.  Her  husband,  it  is 
true,  was  present  when  tbe  contract  was 
signed ;  but  he  was  as  ignorant  as  she,  and 
no  doubt  quite  as  much  in  need  of  advice 
respecting  a  transaction  of  such  impor- 
tance. The  concluding  clause  of  the  con- 
tract, upon  which  much  reliance  wao placed 
In  tbe  argument,  is,  indeed, iuthesewords: 
"The  said  Emily  B.  Thomas  willingly 
makes  this  agreement  and  assignment, 
and  requests  the  court  to  ratify  tbe  same, 
it  being  much  less  than  she  was  willing 
to  give,  and  proposed  to  give,  during  the 
litigation."  But  this, instead  of  removing 
the  imputation  of  undue  iniBnence,  is  rather 
an  additional  evidence  of  It.  Bridgeman 
V.  Green,  Wilm.  68.  71.  In  Twyne's  Case,3 
Colie,  81a,  cited  in  2Minor,  Inst.  603,  one  of 
the  enumertated  badges  of  fraud  in  that 
case  was  this:  "That  the  deed  contains 
that  the  gift  was  made  honestly,  truly,  and 
bona  fide,"  for,  said  the  court.  "c/ausii/» 
tnconsuef  semper  lailueuat  auapicloaem. " 
It  is  very  clear,  therefore,  in  the  light  of 
these  principles,  that  the  contract  In  ques- 
tion cannot  be  upheld  as  "the  pure  volun- 
tary act"  of  the  appellant's  mind.  But, 
apart  from  tbequestion  uf  undue  influence, 
and  of  her  understanding  of  the  contract, 
did  she  understand  the  nature  and  extent 
of  her  rights  ?  There  is  no  evidence  that 
she  did,  and  we  must  therefore  assume 
that  she  did  not.  Tbe  appellee,  although 
be  had  been  her  counsel  from  the  death  of 
the  testator,  and  was  also  tbe  administra- 
tor of  the  estate,  admits  that  he  hjmself 
was  not  definitely  informed  on  the  sub- 
ject; for  in  bis  deposition  he  says :  - "  After 
she  signed  the  contract  •  •  •  I  told 
her  she  was  the  richest  person  in  tbe  coun- 
ty; that  she  owned  more  land;  that  the 
personal  estate  would  pay  all  tbe  debts, 
tbe  balance  on  Frank  Turner's  legacy,  all 
the  costs  of  -administration,  including  my 
fee  as  agreed  on  In  the  contract,  and  that 
I  thought  there  would  be  a  balance  going 
to  her  of  from  $3,000  to  $5,000.  But  as  to 
that  I  conid  not  speak  definitely.  It  was 
only  surmise."  On  the  other  band,  the 
appellant  contends  that  the  balance  ought 
to  exceed  f6,000,  and  this  seems  probable, 
although  the  exact  amount  does  not  ap- 
pear from  the  record.  Enough,  however, 
does  appear  to  show  that  under  the  con- 
tract, if  sustained,  the  appellee's  compen- 
sation would  exceed  $10,000.  The  result, 
therefore,  was  that,  as  the  appellant  was 
in  the  dark  as  to  the  nature  and  extent  of 
her  rights,  it  was  impossible  fur  her  to 
comprehend  the  scope  and  effect  of  the  con- 
tract, even  had  she  construed  it  as  the  ap- 
pellee did,  and  for  this  reason,  also,  the 
same  must  be  declared  invalid  as  to  her, 
independently  of  the  objections  to  its  va- 
lidity already  considered. 

We  have  carefully  examinnd  tbe  case, 
and  are  of  opinion  that  a  decision  could 
hardly  be  rendered  more  repugnant  to 
public  policy,  or  one  tbe  probable  conse- 
quences of  which  would  be  more  mischlev- 
ons,  than  would  be  a  decision  upholding 
this  contract  under  the  circumstances  dis- 
closed by  tbe  record.    To  uphuld  it  would 


be  to  overturn  or  to  Ignore  principles 
which  are  not  only  deeply  rooted  in  tbe 
law,  but  which  ought  to  be  considered,  if 
not  sacred,  at  least  immutable.  In  tbis 
connection  we  cannot  do  better  than  to 
quote  the  language  of  tbe  supreme  court 
in  Stockton  v.  Ford,  11  How.  282,  where 
it  is  said :  "There  are  few  of  the  business 
relations  of  life  Involving  a  higher  trust 
and  confidence  than  that  of  attorney  and 
client,  or,  generally  speaking,  one  more 
honorably  and  faithfully  discharged,  few 
more  anxiously-  guarded  by  tbe  law  or 
governed  by  sterner  principles  of  morality 
and  Justice,  and  it  is  the  duty  of  the  courts 
to  administer  them  in  a  corresponding 
spirit,  and  to  be  watchful  and  industrious 
to  see  that  confidence  thus  reposed  shall 
not  be  used  to  tbe  detriment  of  the  party 
bestowing  it."  It  is  right,  however,  to 
add  tbat  there  is  nothing  in  tbe  present 
case  affecting  the  moral  character  of  tbe 
appellee,  whose  only  fault  has  been  that 
in  dealing  with  tbe  appellant  he  over- 
looked, or  did  not  sufficiently  attend  to, 
the  rule  of  equity,  to  which  we  have  called 
attention,  relating  to  dealings  between  per- 
sons  standing,  or  who  have  lately  stood.  In 
a  confidential  relation.  Then  thequestlon 
is,  the  contract  being  invalid,  what  is  tbe 
proper  disposition  to  make  of  the  case? 
The  entire  residuum  of  the  estate  was  left 
by  the  testator  in  trust  for  the  sole  and 
separate  use  of  the  appellant  fur  life,  with 
power  of  tCppointment  by  will,  and,  in  de- 
fault of  such  appointment,  to  her  beirs 
and  nextofkin.  Her  children  aretherefore 
only  remotely  and  contingently  interested, 
and  one  of  them  is  an  infant.  The  others, 
wlto  aresii/yuris,  assented  to  the  contract, 
and  have  not  appealed  from  the  decree, 
although  in  their  depositions  they  say 
they  thought  the  contract  was  for  $6,000 
only,  to  be  paid  oat  of  the  principal.  In 
cases  somewhat  similar  to  the  present  It 
has  been  held  tbat  although  the  contract 
cannot  be  upheld,  yet  that  it  will  be  per- 
mitted to  stand  as  a  security  for  what  is 
Justly  payable  under  an  implied  contract. 
The  appellee  has  confessedly  rendered  val- 
uable service,  but  there  was  no  other  con- 
tract for  a  fee  than  the  one  we  have  been 
considering.  It  is  conceded,  however,  by 
all  parties  before  the  court,  tbat  a  fee  of 
$3,000  would  not  be  an  extravagant  one 
for  the  services  rendered,  although  the  ap- 
pellee had  tbe  assistance  throughout  the 
litigation  of  an  able  attorney,  Mr.  White- 
head, who  charged  and  has  been  paid 
$700.  We  think  a  reasonable  fee  ought  to 
be  allowed  tor  protecting  the  trust-«etate 
against  the  claims  asserted  against  it, 
and  that  an  allowance  of  $5,000 to  be  paid 
out  of  the  corpus  of  tbe  estate  is  reasona- 
ble and  ample.  The  defense  of  the  case  in 
the  circuit  court  Involved  considerable  of 
time  and  labor,  although  a  stronger  case 
for  the  application  of  tbe  equitable  doc- 
trine relating  to  laches  and  stale  de- 
mands could  hardly  be  imagined.  The  es- 
timates of  the  attorneys  who  were  ex- 
amined as  witnesses  in  the  present  case  on 
the  subject  of  tbe  appellee's  compensation 
seem  to  have  been  based  on  the  Idea  of  an 
employment  on  a  contingent  fee, bat  there 
was  no  such  employment;  nor  Is  that  * 
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proper  basis  upon  which  to  ascertain 
what  is  jnatly  dne  under  an  Implied  con- 
tract. ' 

The  decree,  In  so  far  as  It  Is  lu  conflict 
with  this  opinion,  will  therefore  be  re- 
versed, and  the  cause  remanded  for  such 
further  proceedings  not  Inconsistent  there- 
with as  may  be  necessary  In  order  to  a 
final  decree. 


y.  HouNiHAN  et  a/. 


Lact,  J.,  dissents. 

.  (85  Va.  4»)  — 

Hannon  et  a/. 

{Suiprtme  Court  of  ApptaU  <if  Firoinia.    Bept 
.  20,  188S.) 

Dbscbst  or  RsALTT— Cbildhbh  or  Ai.rE!ts — Mab- 

BIAOB  SbTTLEMENTS — ASTERSB  POSSBSSION. 

1.  Children  bom  in  another  state  of  alien 
parents  residing  in  such  state  may  inherit  through 
rach  liTing  alien  parents  real  estate  in  Virginia. 

2.  Under  Code  Va.  187S,  o.  140,  {  1,  providing 
that  "any  agreement  made  npon  the  consideration 
of  nuLrriage"  is  invalid  anless  the  same  be  in 
writing,  a  parol  agreement  that  certain  property 
shall  go  to  the  smrvlvor  is, void,  in  the  absence  of 
fraud  or  any  agreement  to  reduce  the  settlement 
to  writing,  the  subsequent  marriage  not  being 
such  part  performance  as  to  take  the  case  out  of 
Uie  statute. 

S.  Money  acquired  by  a  woman  as  widow  and 
distributee  of  her  first  husband  becomes  the  prop- 
erty of  her  second  husband  as  soon  as  he  takes 
possession  thereof,  and  therefore  property  bought 
therewith  is  the  husband's. 

4.  The  possession  by  a  widow  of  land  to 
which  she  has  a  right  x>t  possession  under  her 
dower  rights  is  not  adverse  to  the  husband's 
heirs,  though  she  continued  in  possession  under 
the  erroneous  supposition  that  she  was  her  hus- 
band's lawful  heir. 

Appeal  from  decree  of  circuit  court  of 
Auj^sta  county,  entered  on  the  24th  of 
June,  1886,  in  the  suit  wherein  JobnHount- 
ban  and  others  were  complainants,  and 
the  appellants,  Patrick  Hannon, Cornelius 
Bannon,  John'O'Nlel,  Michael  Ollmartin, 
and  Mary,  his  wife,  James  Daley,  Isaac 
Daley,  Ann  Daley,  and  Nicholas  Daley,  the 
last  three  being  infants,  were  defendants. 
The  object  of  the  suit  was  to  quiet  the 
title  to  a  certain  house  and  lot  in  the  city 
of  Staunton.  The  complnluants  claimed 
the  property  as  devisees  of  Bosanna  Han- 
non. The  defendants  claimed  it  as  ttie 
heirs,  of  James  Bannon,  deceased.  The 
suit  was,  by  agreement,  prosecuted  in  the 
form  of  a  suit  In  equity,  instead  of  In  the 
form  of  an  action  of  ejectment.  The  case 
is  therefore  to  be  treated  as  If  the  heirs 
had  been  plaintltls  in  ejectment,  and  the 
devisees  defendants  therein.  James  Han- 
non, a  native  of  Ireland,  became  a  natu- 
ralised citiien  of  the  United  States,  and  in 
July,  1858,  married  Rosanna,  widow  of 
Peter  Crltchard,  deceased;  and  in  Octo- 
ber, 1868,  said  James  Hannon  bought  at 
ynblic  auction  from  George  M.  Cochran, 
r.,  trustee,  the  property  in  controversy, 
and  paid  in  cash  one-third  of  the  purchase 
money.  The  legal  title  was  conveyed  to 
him  by  the  trustee,  to  whom  he  recon- 
▼eyed  the  same  to  secure  the  purchase 
money  n>malninK  unpaid.  The  title  still 
remains  in  the  trustee,  though  the  balance 
yet  unpaid  Is  inconsiderable,  In  conse- 
quence of  additional  payments  made  by 
James  Hannon  in  his  life-time,  and  since 
his  death,  out  of  the  proceeds  of  the  sale 


of  part  of  the  lot  of  land  in  question.  In 
June,  1861,  James  Hannon  died  iutestate, 
and  without  issue,  but  leaving  aarvlving 
him  his  widow,  Rosanna,  and  as  his  next 
of  kin  the  said  Patrick  Hannon  and  the 
others,  who  were  the  defendants  below. 
Patrick  was  naturalltea  as  a  citizen  of  the 
United  States  in  October,  1864,  and  the 
other  defendants  below,  except  Cornelius, 
wberechildrenof  Johanna,  sisterof  James, 
and  bom,  in  the  United  States.  John 
O'Niel  and  Mary  Ollmartin,  his  sister, 
were  bom  In  1858  and  1859,  respectively : 
Willie  the  Daleys  were  bora  after  the  de- 
cease of  James  Hannon  in  1861.  Cornelius 
resided  in  New  York  from  the  tlitae  of  his 
arriral  in  America,  and  appears  not  to 
have  become  a  naturalized  citizen.  The 
rest  have  resided  In  Illinois  from  1861,  or 
since  their  birth.  Bosanna  Hannon  re- 
mained In  po8SR8<>ion  of  the  property  in 
controversy  from  the  death  of  her  hus- 
band, James  Hannon.  until  her  own 
death,  in  1876.  She  made  a  will,  by  which 
she  gave  to  John  Edward  Hounihan,  the 
Infant  son  of  John  and  Catharine  Houni- 
han, "all  of  her  estate  and  property  of 
every  kind  and  description,"  but  did  nut 
expressly  bequeath  or  mention  the  house 
and  lot  in  question.  In  the  event  of  the 
sod's  death  under  age,  unmarried,  and 
without  issue,  the  property  should  be  his 
mother's.  In  addition  to  the  aforesaid 
facts,  the  bill  also  stated  that,  when 
James  and  Bosanna  were  married,  he 
was  28  years  of  age,  illiterate,  dull,  intem- 
perate, and  aday-laborer,  without  means, 
and  that  she  was  at  least  46  years  of  age, 
and  possessed  of  several  thousand  dollars 
which  bad  been  devised  to  her  absolutely 
by  her  first  husband;  that  her  last  hus- 
band, James  Hannon,  had  purchased  the 
property  in  controvei-sy  for  ?3,250,  paid 
one-third  cash,  and  gave  his  bonds,  pay- 
able in  one  and  two  years  in  equal  Install- 
ments, for  the  residue;  that  the  cash  pay- 
ment and  all  other  payments  were  made 
with  the  money  of  his  wife,  Bosanna,  ex- 
cept those  made  with  the  proceeds  of  the 
part  sold.  The  bill  also  stated  that,  by 
an  antenuptial  agreement  between  them, 
all  property  then  owned  by  her,  or  after- 
wards acquired  by  her,  should  be  the 
absolute  property  of  the  survivor.  It 
moreover  set  forth  that  James  Hannon 
left  surviving  him  no  blood  kindred, either 
In  this  country  or  in  his  native  land  ;  that 
he  died  intestate;  and  that  his  wife,  Bo- 
sanna, was  his  heir  under  the  laws  of  this 
state;  and  thnt,  as  such  heir,  she  held 
possession  of  the  house  and  lot  openly, 
notoriously,  continuously,  and  hostilely 
against  all  the  world,  from  her  husband's 
death  to  her  own  decease;  and  that  she 
had,  conjointly  with  the  trustee  of  James 
Hannon,  conveyed  a  strip  of  the  lot  to  A. 
B.  Arthur,  by  deed  dated  1st  September, 
1870,  wherein  she  described  herself  as  the 
"heir  at  law  of  James  Hannon."  The 
adult  heirs  answered  this  bill,  and  denied 
or  disavowed  knowledge  of  the  matters 
and  things  alleged,  and  call  for  proof  of 
every  material  allegation.  They  claim  to 
be  the  true  next  of  kin,  and  the  lawful 
heirs  of  the  decedent,  James  Hannon,  and 
they  say  that  Johanna  his  sister  was 
twice  married,  and  that  she  died  In  1111- 
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nol8,  in  1880,  wltboat  haTlDR  become  a 
natnrallzed  citizen,  but  that  ber  children 
were  all  born  In  the  United  StateB;  that 
Boeanna  held  possession  of  the  house  and 
lotas  the  widow  of  Jaiues  Hannon,  and 
was  entitled  to  hold  same  until  her  dower 
was  asBigned  ber;  and  that  her  posses- 
sion did  not  amount  to  an  ouster  of  the 
estate  by  descent  of  tlie  heirs  at  law.  Nu- 
nieroos  depositions  were  taken  on  both 
sides.  The  cause  ^ame  on  to  b,e  heard  on 
the  bill,  tbe  answers  of  the  adult  and  the 
answer  of  the  infant  defendants  by  their 
guardian  ad  Utem,the  exhibits  and  depusi- 
tlonB,and  on  the  bill  takeu  forconfesRedas 
to  the  trustees,  Georgfe  M.  Cochran,  •!  r.,  and 
James  C.  Cochran,  and  on  the  arguments 
of  counsel.  On  consideration  whereof,  the 
circuit  court  decreed  that  the  complain- 
ants Catharine  Huuniban  and  ber  infant 
son  John  Edward  Houiiihan  were  entitled 
to  the  house  and  lot  in  the  bill  and  pro- 
ceedings mentioned,  under  and  according 
to  tlie  terms  and  provisions  of  the  will  of 
Mrs.  Rosanna  Hannon,  against  tbe  claims 
and  demands  of  the  defendants  Patrick 
Hannon  and  others,  and  to  recover  of 
those  defendants  the  costs  of  this  suit, 
and  that  tbe  trustee,  Oeorge  M.  Cochran, 
Jr.,  should  convey  said  bouse  and  lot  to 
said  Catharine  and  her  son,  by  deed  with 
special  warranty,  upon  the  payment  of 
the  balance  of  tbe  purchase  money  there- 
on, as  to  the  amount  of  which  there  was 
dispute.  From  this  decree  the  defendants 
below  obtained  an  appeal  and  auperse- 
deaf. 

abeffey  <6  Biimgardner,  for  appellants. 
Eider  &  Nelson,  for  appellees. 

BicHARDsoN,  J.,  (after  stating  tbe  facta 
as  above.)  We  come  now  to  consider  tbe 
several  points  involved  in  this  appeal.  It 
is  undeniable  thai  the  evidence  positively 
proves  that  the  appellants  were,  at  the 
time  of  the  death  uf  James  Hannon,  the 
nearest  of  his  blood  kindred,  and  that  Pat- 
rick was  a  natnrallzed  citizen,  and  John 
O'Niel  and  his  sister  Mary  Gilmartin,  rbll- 
dren  of  Johanna,  who  wasnotnaturalized, 
were  bora  in  the  state  of  Illinois,  and  were 
in  being  at  tbe  time  of  the  death  of  James 
Hannon ;  and  it  is  clear  that  they  were 
capable  to  take,  as  his  lawful  heirs,  any 
property  whereof  he  died  absolutely  pos- 
sessed or  seised  in  fee.  This  court  in 
Com.  v.  Towles,  6  Leigh,  743,  expressly 
decided  that  a  person  bom  in  another 
state  of  this  Union  is  entitled  to  all  the 
rights  and  privileges  of  this  state.  In- 
deed, such  is  both  the  spirit  and  letter  of 
thefederal  constitution.  See,  also,  1  Tuck. 
Hi.  Comm.  57;  1  Minor.  Inst.  130.  And  tbe 
doctrine  prescribed  by  our  own  statute 
is  that  children  bom  in  this  state  can  in- 
herit through  living  alien  ancestors. 
Hence,  it  follows  that,  if  children  born  of 
alien  parents  residing  in  this  state  can  In- 
herit real  estate  here,  such  children,  bom 
in  Illinois,  may  do  tbe  same  in  Virginia. 
I  Lomax,  Dig.  pp.  92,  584,585;  Jacksons  v. 
Sanders,  2  Leigh.  109.  It  is  therefore  mani- 
fest that  Rosanna  Hannon  could  nut  in- 
herit the  property  in  controversy  as  the 
lieir  of  her  deceased  bnsband,  James  Han- 
non, because,  at  his  death,  he  had  blood 
kindred  who  were  capable  of  inheriting, 


and  whom  tbe  law  prefers  to  ber;  and 
thus  one  of  the  grounds  upon  which  ber 
devisees  base  their  claim  is  wholly  re- 
moved. 

On  behalf  of  the  appellees,  It  is  also  in- 
sisted that  there  was  an  antenuptial  con- 
tract between  Kosanna  and  James,  where- 
by they  agreed  that  "whichever  lived  the 
longest  was  to  have  the  property."  But 
of  such  contract  there  seems  to  be  a  signal 
absence  of  proof  in  the  record.  The  only 
evidence  in  any  way  bearing  on  such  con- 
tract is  the  testimony  of  the  witness  Mc- 
Aleer.  He  says:  "  When  I  got  home  I  un- 
dei-stood  that  Hannon  had  been  sick.  1 
went  to  see  him.  Hehad  then  gotten  better. 
Mrs.  Haun<m,  in  the  course  of  conversa- 
tion, told  me  that  in  bis  ravings  he  had 
said  that  if  anything  happened  to  him 
bis  friends  would  be  coming  looking  after 
that  propert.v.  That  she  said:  'James, 
that  is  not  tbe  contract  you  and  me  made 
when  we  got  married.  The  contract  waa 
that  whichever  lived  the  longest  was  to 
have  the  property.'  James  Hanson 
laughed  over  her  bringing  the  con  tract  in  to 
the  conversation.  I^om  tbe  way  he 
laughed  over  it,  I  thought  be  acquiesced 
in  it,  but  he  did  not  say  yes  or  no."  It 
cannot  be  seriousl.y  pretended  that  such 
testimony  proves  the  ailege<l  antenuptial 
contract;  nor  is  McAleer's  evidence  aided 
by  that  of  the  witness  Kurtz,  who  says: 
"I  beard  them  both  talk  about  the  prop- 
erty. Well,  she  said  it  was  her  property, 
and  that  she  wanted  It  fixed  in  her  name, 
and  he  said  that  he  also  wanted  it  fixed 
in  her  name."  Whatever  was  or  may 
have  been  the  inclinations  of  one  or  both 
of  them,  the  unyielding  fact  remains,— the 
property  was  never  "  Uxed  in  her  name, " 
it  by  such  expression  was  meant  conveyed 
by  deed  to  her,  or  for  ber  benefit.  Indeed, 
it  is  nnt  pretended  tnat  the  alleged  con- 
tract was  ever  reduced  to  writing:  but  It 
is  claimed  that  a  parol  antenuptial  con- 
tract will  be  enforced  at  the  instance  ol 
either  party,  when  satisfactorily  proved. 
Just  here  lies  the  trouble;  and,  as  the 
alleged  contract  in  this  case  is  not  satis- 
factorily proved,  it  will  suffice  to  dismiss 
the  subject  with  a  mere  reference  to  tbe 
statute,  (section  1,  c.  140, Code  1873,)  where 
it  is  declared  that  "any  agreement  made 
upon  the  consideration  of  marriage"  la 
invalid  unless  tbe  same  be  in  writing,  etc. 
And  there  could  be  no  departure  from  the 
statutory  rule  where  thei-e  has  been  no 
fraud  and  no  agreement  to  reduce  the  set- 
tlement to  writing.  But  if  the  wife  has 
placed  reliance  solely  npon  the  honor, 
word,  or  promise  of  the  husband,  no  relief 
will  be  granted ;  for  in  such  a  case  tbe 
party  chooses  to  rest  upon  a  parol  agree- 
ment, and  must  take  the  consequences, 
and  in  such  case  the  subsequent  marriage 
is  not  deemed  a  part  performance  taking 
the  case  out  of  the  statute,  contrary  to 
the  rule  which  prevails  in  other  cases  of 
contract.    See  2  Story,  Eq.  Jnr.  §  768. 

It  is  also  insisted  that  James  Hannon 
made  the  cash  payment  with  bis  wife's 
money,  and  that  there  was  clearly  a  re- 
sulting trust  in  her  favor.  The  most  care- 
ful search  of  the  record  fails  to  disclose 
any  evidence  whatever  of  this  claim.  For, 
outside  of  themerestatements  of  witnesses 
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that  8he  said  so,  there  Is  nothlnsr  that 
teade  in  the  leant  to  aphold  this  conten- 
tion: and  it  1b  plain  that  her  seir-servient 
declarations  cannot  be  adduced  as  evi- 
dence in  behalt  of  her  devisees.  But  this 
money  of  Mrs.  Hannon  was  the  money 
which  she  acquired  as  widow  and  distrib- 
utee of  her  fli-st  husband,  Uritchard.  She 
fossessed  no  separate  estate  in  that  iponey. 
t  became  the  property  of  Jumes  Hunnun, 
Jure  iiiariti, H08UOD  as  helald  hands  on  it; 
and,  if  with  this  money  he  paid  for  the 
property  in  controversy,  he  invested  there- 
in his  own  and  not  his  wife's  money. 

The  appellees,  in  their  bill, did  not  express- 
ly set  up  the  bar  of  the  statute  of  limita- 
tions to  the  right  of  entry,  or  the  right  to 
recover,  of  the  heirs  of  James  Hannon. 
But  tiiey  say  in  their  bill  that  James  Han- 
non bad  died  intestate,  leaving  surviving 
bira  no  blood  Itindred  either  in  this  coun- 
try or  in  bis  nativetland;  that  his  wife, 
Rosanna,  was  his  heir  at  law;  that  as 
such  heir  at  law  she  held  possessiun  of  the 
bonse  and  lot  from  the  death  of  her  hus- 
band to  the  time  of  her  own  decease. 
continnously,  openly,  notoriously,  and 
bostilely :  and  that  since  her  death  the  ap- 
pellees had,  under  her  will,  held  similar 
possession.  And  it  is  very  likty  that  the 
decree  of  the  court  below  was  based  on 
the  idea  of  such  adversary  possesKion  for 
a  period  of  15  years  before  suit  brought, 
as  a  bar  against  the  claims  of  the  next  of 
blood,  liln  of  James  Hannon.  After  care- 
ful examination  of  the  authorities,  and 
consideration  of  this  point,  we  have  ar- 
rived at  the  conclusion  that  the  decree  of 
the  circuit  court  cannot  be  sustained  even 
on  that  ground.  As  we  have  seen,  the  bill 
does  not  declare  that  Mrs.  Hannon  held 
possession  under  any  claim  founded  on  the 
alleged  antenuptial  contract,  or  upon  the 
alleged  resulting tnistcreated  in  her  favor, 
it  is  said,  by  the  use  of  her  money  in  the 
payment  of  the  purchase  price  of  the  prop- 
erty, but  solely  on  the  pretense  that,  as 
James  Hannon  had  died  intestate  with- 
out any  blood  i<indred  capable  of  Inherit- 
ing real  estate  in  Virginia,  Mrs.  Hannon 
was  his  heir  at  law,  and  held  possession 
as  such  heir.  This  claim  Is  founded  upon 
the  tenth  subdivision  of  section  1  of  the 
sta  tote  of  descents,  which  prescribes  that, 
"if  there  be  neither  njatemal  nor  paternal 
kindred,  the  whole  shall  go  to  the  hus- 
band or  wife  of  the  intestate."  It  is  ob- 
vious, therefore,  that  the  statute  affords 
no  Bufflcient  aid  to  the  contention.  Nor 
can  It  be  seriously  contended  that  such 
a  claim,  or  such  a  possession,  is  adverse 
and  hostile  to  the  claim  of  the  heirs  of 
the  higher  class  In  the  course  of  de- 
scents, as  it  is  plainly  founded  on  the  mis 
talcen  supposition  that  no  beirs  of  such 
higher  class  existed,  and  was  in  manifest 
subordination  to  the  claims  of  that  class 
if  it  tpmed  out  that  any  such  did  exist. 
SeeCodel873,  c.  119,  §1.  At  the  death  of 
her  husband,  the  possession  of  the  proper- 
ty in  controversy  devolved  upon  the 
widow,  Mrs.  Rosanna  Hannon,  and  she 
continued  In  possession  on  the  su])posl- 
tion,  though  an  erroneous  one,  that  she 
waa  his  lawful  heir,  not  adyerseiy,  but  in 
subservience  to  the  superior  claims  of  his 
blood  kindred,  should  any  such  present 


themselves.  This  she  claimed  In  1869,  In 
the  deed  conveying  in  conjunction  with  the 
trustee  Cochran  a  strip  of  the  lot  to  Ar- 
thur, which  was  sold  in  order  that  the- 
proceeds  might  go  on  the  unpaid  purchase 
money. 

Again,  Mrs.  Hannon  was  In  possession 
of  the  property  as  widow  entitled  to  dow- 
er in  the  real  estate  of  which  her  husband 
had  died  seised  in  fee-simple.  "Until  her 
dower  was  assigned  her,  she  was  entitled 
to  hold,  occupy,  and  enjoy  the  mansion 
and  the  curtilage  fi-ee  of  charge. "  In  this 
case  "mansion  and  curtilage"  embraced 
all  the  real  estate  whereof  her  husband 
died  seised  as  of  fee.  Therefore  she  was 
entitled  to  hold,  occupy,  and  enjoy  the 
whole  of  the  property  here  In  controversy 
until  her  death,  as  dower  was  never  as- 
signed Now,  it  is  an  elementary  principle 
that,  "when  a  party  is  In  actual  posses- 
sion, and  bus  a  right  to  the  possession  un- 
der a  legal  title,  which  is  not  adverse,  the 
possession  nlll  not  in  law  be  deemed  ad- 
verse." 2Sturkle,  Ev.  657;  Doe  v.  Bright, 
wen,  10  East,  583, — a  case  very  similar  to  the 
case  at  bar.  In  that  case  the  property  be- 
longed to  Lady  Harwood,  who  died  with- 
out issue,  leaving  her  husband  surviving 
her.  He  had  the  property  for  a  period 
equal  to  the  bar  of  limitations  bad  his 
possession  been  adverse.  There  had  been 
a  settlement  whereby  the  property  was 
limited,  upon  failure  of  issue,  to  the  sur- 
vivor in  fee.  Issue  failed.  Lord  Harwood 
survived.  He  claimed  under  the  settle- 
ment. After  his  wife  died  he  had  levied  a 
fine,  and  applied  to  be  admitted  as  a  ten- 
ant of  the  court  rolls,  the  land  being  copy- 
hold, and  was  admitted  accordingly  to 
hold  the  land  In  fee.  But  Lady  Harwood 
was  a  minor  when  the  settlement  was  exe- 
cuted, and  hence  it  was  invalid.  He  was 
entitled  to  possession  during  his  life  as 
tenant  by  the  curtesy.  Her  heirs  claimed 
the  land.  His  heirs  claimed  it  on  the 
ground  ihat  ber  heirs  were  barred  by  the 
statute  of  limitations.  The  question  was 
whether  his  possession  was  adverse  to  her 
heirs,  and  upon  its  decision  the  case 
hinged.  The  court  decided  that  the  pos- 
session was  not  adverse.  The  parallelism 
of  that  case  and  this  is  obvious.  Lord 
Harwood,  in  that  case,  held  possession, 
claiming  to  hold  in  fee,  though  in  law 
only  entitled  to  hold  for  his  life  as  tenant 
by  the  curtesy.  In  this  case  Mrs.  Hannon 
held  possession,  claiming  to  hold  in  fee, 
though  in  law  entitled  to  hold  only  for 
her  life  as  dowress.  See,  also,  Nichols  v. 
Reynolds,  1  R.  I.  30;  Rung  v.  Shoneberger, 
2  Watts,  23;  Jackson  v.  Sharp,  9  Johns. 
163;  Arnold  v.  Stevens.  24  Pick.  106.  It 
is  a  settled  principle  that  the  possession  of 
the  tenant  for  life,  during  the  continuance 
of  such  life-estate,  will  not  bar  the  remain- 
der-man, though  the  tenant  for  life  may 
claim  an  estate  longer  than  for  life,  the 
possession  of  such  life-tenant  and  of  those 
claiming  under  him  being  not  adversary 
to,  but  consistent  with,  and  in  support  of, 
the  title  of  him  in  remainder.  See  Ball  v. 
Johnson,  8  Grat.  285;  Hope  y.  Railroad 
Co.,  79  Va.  283.  In  the  last-named  case, 
C.,  in  1851,  conveyed  to  the  company  the 
right  of  way  through  the  land  held  by  her 
as  dower.    At  her  death,  Hope,  the  i^ 
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mainder-maii,  broaght  his  action  for  the- 
land.  The  defendant  company  pleaded  the 
Htatute  of  Ilmltationa.  The  court  held 
that  the  statute  afforded  no  bar  to  the  ac- 
tion. It  aeeniB  equally  well  settled  that, 
where  one  enters  into  possesalon  under  a 
lawful  title  to  a  particular  estate  in  the 

g remises,  he  is  presumed  to  continue  to 
old  possession  under  that  title  antii  he 
commits  some  notorious  act  of  ouster'  or 
adverse  possession,  which  Is  brought  home 
to  the  knuwledae  and  notice  of  those  en- 
titled either  with  or  after  him.  In  Caper- 
ton  V.  Gregory,  li  Grat.  505,  Thompson 
claimed  the  property  under  an  alleged 
will,  giving  It  to  him  exclusively,  and  took 
possession  of  the  whole  of  It,  and  denied 
the  title  of  the  other  coparceners;  but  they 
bad  full  notice  thereof.  And  so  in  Layne 
V.  Norris,  16  Grat.  243.  In  Sedg.  &  W.  Tr. 
Title  Land,  §  283,  It  is  said:  "The  ad- 
verse possession  sets  running  a  limitation 
which  In  the  end  may  operate  as  a  bar. 
It  does  so  only  upon  the  theory  that  the 
party  disseized  has  slept  upon  his  rights, 
and  by  his  silence  and  Iiiaxitlun  had  waived 
them.  The  rule  is  just  if  the  uuster  or  ad- 
verse possession  Is  brought  home  to  the 
knowledge  of  the  owner,  or  is  of  such  defi- 
nite, hostile,  and  public  character  that 
such  knowledg^e  may  be  fairly  presumed: 
but  it  is  unjust  and  unreasonable  if  en- 
forced  without  such  limitation.  •  •  » 
The  rule  rests  upon  knowledge,  acquies- 
cence, and  laches  on  the  part  of  the  own- 
er." It  is  undeniable  that  In  the  case  here 
there  is  not  one  of  these  essential  elements. 
Here  the  next  of  blood,  kin  of  the  intes- 
tate, resided  In  different  states  distant 
from  the  city  of  Staunton,  intestate's 
home,  and  were  bumble  in  condition,  ig- 
norant of  the  circumstances,  and  almost 
entirely  illiterate,  and  have  even  been  mis- 
led by  false  information.  So  far  from  be- 
ing guilty  of  laches  In  asserting  their 
rights,  they  were  wholly  unaware  of  the 
very  existence  of  those  rights.  Laches,  it 
has  been  held  by  this  court,  cannot  be  Im- 
puted to  onewbo  is  ignorant  of  bis  rights. 
And  would  It  not  be  a  strange  and  hard 
construction  of  the  law  to  hold  that  one 
who  was  in  possession  under  a  limited 
right  could  be  allowed  to  claim,  unknown 
to  the  true  owners,  the  entire  estate,  and 
then  to  defeat  that  claim  upon  the  plea  of 
having  held  the  same  under  such  adver- 
sary possession  for  the  period  which 
barred  those  true  owners?  That  such  a 
construction  would  be  unjust,  harsh,  and 
oppressive  la  too  obvious  to  need  more 
than  to  state  the  proposition. 

We  confess  that  these  views,  which  lead 
necessarily  to  a  result  opposite  to  that 
arrived  at  by  the  court  below,  have  been 
reached  only  after  a  most  careful  and 
painstaking  investigation,  and,  with  re- 
luctance, on  account  of  prepossessions 
favorable  to  the  claim  of  the  devisees  of 
Mrs.  Hannon,  induced  by  the  peculiar  cir- 
cnmstances  of  the  case,  she  being  the  evi- 
dent source  of  the  purchasing  power,  it 
being  through  her  that  her  husband  ac- 
quired the  means  with  which  he  made  the 
Surchase  of  the  property  in  controversy, 
nt  the  law,  by  virtue  of  her  marriage 
with  James  Hannon,  gave  him  those 
means,  and  he  made  the  purchase  in  his 


own  name,  and  took  the  title  to  himself, 
as  be  had  the  right  to  do ;  and  his  widow 
acquired  no  more  or  further  right  than  as 
his  widow  or  dowerage  by  her  long  and 
uninterrupted  possession  of  the  whole  of 
tbe  property,  whereof  she  was  legally  en- 
titled to  only  a  part.  The  law  is  so  writ- 
ten, and  it  must  prevail.  For  these  rea- 
sons, we  are  of  opinion  that  tbe  decree  ap- 
pealed from  is  erroneous,  and  must  be  re- 
versed, with  costs  to  the  appellants.  A 
decree  will  be  entered  here  declaring;  the 
appellants  to  be  the  true  heirs  at  law  of 
James  Hannon,  deceased,  and  capable  of 
inheriting  through  him ;  that  they  are  the 
legal  owners  of  the  property  in  question 
by  inheritance  from  said  Hannon,  subject 
to  the  balance  due  thereon ;  and  that  the 
cause  be  remanded  tor  further  proceedings 
in  accordance  with  tbe  views  herein  ex- 
pressed, and  the  decree  here  entered.-  De- 
cree reversed. 

^  (88  Va.  SJl) 

McCauant  et  a.L  v.  Nuckolls  et  al. 

(Supreme  Court  of  Appeals  of  Virgrinia.    Aug. 

as,  1888.) 

CoKSTBUCTioK  or  Wiu^— RioHTB  or  DwnBBEB. 
1.  Testator,  by  the  first  clause  of  Us  will, 
gave,  with  a  sinf^Ie  exception,  all  his  land  to  his 
wife  daring  widowliood,  with  power  to  dispose  of 
it  according  to  the  necessities  of  their  fire  chil- 
dren. By  the  second  clause  be  provided  that  his 
children  render  an  account  of  tao  property  they 
bad  received,  and  that  out  of  his  property  such 
amounts  be  made  equal,  and  then  the  balanoe  be 
divided  equally  among  them.  By  tbe  third  clause 
his  wife  was  to  select  such  personal  property 
as  she  thought  proper.  By  the  fourth  clause  he 
provided  tbiat  at  the  death  of  his  wife  all  his 
property  be  divided  equally  among  his  five  chil- 
dren, unless  his  wife  saw  proper  to  make  such 
a  difference  ae  the  health  and  necessities  of  the 
children  demanded,  in  which  case  she  was  given 
full  power  to  make  such  discrimination  aa  she 
saw  proper.    Held,  that  testator's  wife  had  full 

Sower  as  to  whether  she  should  discriminate,  and 
ow  much  she  should  discriminate,  in  the  distri- 
bution to  the  ohildren  of  the  land  devised  to  her, 
and  that,  having  by  her  will  given  half  to  one 
child,  and  the  other  half  to  the  other  four  chil- 
dren, to  be  so  divided  that  the  share  of  one  should 
be  greater  in  value  hy  CSOO  than  that  of  eiUier  of 
the  other  three,  such  distribution  could  not  Im 
questioned. 

a.  Under  the  second  clause  of  said  will  the 
children  were  entitled  to  have  the  personal  prop- 
erty remaining  after  the  widow  had  made  her 
selection  under  the  tUrd  clause  distributed  so 
that  their  shares  should'  be  equal,  after  making 
allowances  for  the  advances  that  had  been  made 
to  them;  and,  there  having  been  no  aocounting, 
one  should  have  been  directed  of  the  personal 
property  of  said  testator  that  came  into  his  wife's 
hands  as  administrator,  and  of  the  disposition 
thereof  made  by  her,  and  of  the  advanoements 
made  to  the  ohildren  by  testator  and  by  his 
widow. 

8.  Buoh  property  as  the  widow  had  a  right  to 
select  and  did  select  under  the  third  clause  of  the 
will  vested  in  her  absolutely. 

4.  Tbe  single  piece  of  real  estate  excepted 
firom  the  devise  to  testator's  widow,  not  having 
been  disposed  of  by  ber  under  her  power  of  ap- 
pointment, Hhould  be  divided  equally  amonx  the 
three  children  receiving  the  smallest  shares  from 
their  mother,  subject  to  the  right  of  the  other 
two  to  hare  this  property  and  the  shares  of  all 
five  put  together  and  divided  equally. 

5.  The  provisions  of  testatrix**  frtU  giving 
to  one  daughter  one-half  the  land,  her  halt  to  be 
taken  off  £e  entire  tracts  next  to  •  certain  oreek, 
and  to  include  timber  snlOcient  for  said  half  next 
to  certain  lands,  and  giving  the  remaining  lukU 
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to  be  divided  equally  aimnis  the  other  four  ohU- 
dren,  except  that  one  ehonla  have  tSOO  more  in 
the  half  to  be  divided  among  the  four,  constitn- 
ted  the  fire  children  tenants  in  common  in  the 
lands,  giving  one  a  half  intOTest  in  value  to  be 
laid  Mfwhen  partitioned  as  directed,  and  giving 
to  the  other  four  the  other  half  in  value,  to  be  so 
divided  that  one's  share  should  be  neater  by 
IGOO  in  value  than  either  of  the  other  three, 
which  three  should  ba  equal. 

Appeal  from  circuit  eonrt,  Grayson 
eoonty. 

James  A.  Walker  and  J.  W.  Backler,  tor 
the  appellants.    Robert  Crockett  and  K. 

C.  Jackson,  tor  the 'appellees. 

Fauntlerot,  J.  Pey  ton  G.  Hale  died 
on  the  24 tb  of  December,  1885,  Beised  and 
possessed  of  a  considerable  real  and  per- 
sonal estate  situated  in  Grayson  county, 
Va..  having  first  made  and  published  bis 
last  will  and  testament,  in  the  words  and 
fignmt  followinK,  to-wit : 

^I,  Peyton  G.  Hale,  being  of  sound  and 
disposing  memory,  do  make  this  my  last 
will  and  testament:  (1)  I  will  and  be- 
queath to  my  wife,  Jane  D.  Hale,  all  of 
my  lands  lying  and  being  in  the  county  of 
Grayson,  except  the  tract  known  as  the 
'Brown  Place,'  to  nee  as  she  sees  proper 
during  her  widowhood,  and  also  lor  her 
to  dispose  of  as  she  sees  proper  according 
to  the  necessities  of  our  five  children,  vik., 
Nannie  V.  Hale,  Mary  A.  Klrby,  Lucy  J. 
Perkins,  and  Ellen  McCamant,and  Lucinda 
Hale.  (2)  That  after  my  funeral  expenses 
and  all  JUHt  debts  are  paid,  that  all  of  my 
above-named  children  to  render  a  Just  ac- 
count of  all  the  money,  property,  etc,  that 
they  have  received,  and  out  of  the  proceeds 
of  my  property  all  the  children  above 
named  to  be  made  equal,  such  as  has  re- 
ceived more  than  others,  such  as  In  ar- 
rears to  have  a  sufficient  amount  until 
they  are  made  equal,  and  then  the  residue 
to  t>e  equally  divided  with  the  above- 
named  children.    (8)  That  my  wife,  Jane 

D.  Uale,  Is  to  select  as  much  personal 
property  as  she  thinks  proper  for  her  own 
use,  such  as  horses,  cattle,  sheep,  and  all 
othiiBr  property,  such  as  bedding,  and  ail 
other  property  that  she  thinks  is  neces- 
sary tor  the  use  and  benefit  of  herself  and 
family.  (4)  My  will  and  desire  Is  that,  at 
the  death  of  my  wife,  Jane  D.  Hale,  that 
my  property  be-  equally  divided  between 
all  of  my  five  children,  unless  my  wife, 
Jane  D.  Hale,  sees  proper,  while  she  la  In 

.  h«r  natural  mind,  sees  proper  to  make 
soch  a  difference  as  she  thinks  the  health 
and  necessities  of  the  children  demands. 
It  so,she  has  the  fall  power  to  make  such 
dlserimlnatJon  as  she  sees  proper. 

"Given  under  my  band  this  9th  day  of 
November,  1878. 

"P.  G.  Halk.    [Seal.] 

"Attested:  Johnson  Boxbb.  G.W.WAit- 
BKK.    J.  A.  Wbiobt. 

"Teste:  Gbo.  W.  Cobnett.  Wu.  E. 
Stonb. 

"I,  Peorton  O.  Hale,  being  of  sound 
mind  do  add  this  codicil  to  my  foregoing 
will,  dated  on  the  9th  day  of  Nov.,  1878. 
I  desire,  and  so  will,  that;  if  any  of  my 
children  or  heirs  ever  attempt  to  breake 
or  set  aside  my  said  will  as  It  is  written, 
thm  they  shall  have  no  part  or  Interest 
in  my  property,  but  shall  be  disinherited; 
T.12S.B.110.4 — 11 


and  I  hereby  appoint  my  wife,  Jane  D. 
Hale,  and  Wm.  £.  Perkins  executrix  and 
executor  of  this  my  said  will  above  writ- 
ten, and  this  codicil  to  my  said  will,  dated 
Nov.  »th,  1878. 

"  In  witness  whereof,  I  have  set  my  hand 
and  seal  this  the  6th  of  August  1885. 

"Pbyton  G.  Halb.    [Seal.] 

"Teste:  Gko.  W.  Cobnett.    wm.  Bed- 

WEI.L. " 

On  the  6th  day  of  January,  1886,  the 
foregoing,  said  last  will  and  testament  of 
Peyton  G.  Hale,  deceased,  with  the  codicil 
thereto,  was  duly  admitted  to  probate  In 
the  county  court  of  Grayson  county,  and 
Jane  D.  Hale,  the  executrix  named  in  the 
codicil,  qualified  as  such  executrix,  and 
gave  bond  with  securities  in  the  penalty 
of  $250.  The  said  Jane  D.  Hale,  having 
thus  qualified  as  executrix  of  the  will  of 
her  dtveased  husband,  Peyton  G.  Hale, 
took  possession  of  all  the  real  and  per- 
sonal estate  of  which  the  said  Peyton  G. 
Hale  died  seised  and  possessed  except  an 
undivided  interest  in  the  tract  of  land 
known  as  the  "  Brown  Place, "  which  was 
of  little  value,  and  Ici  the  possession  of 
Mary  A.  Kirby.  Jane  D.  Hale  survived 
her  said  husband,  Peyton  G.  Hale,  until 
June,  1887,  when  she  died,  having  made 
and  published  her  last  will  in  the  words 
and  figures  as  follows,  vix. : 

"In  the  name  of  God,  amen.  I,  Jane  D. 
Hale,  of  the  county  of  Grayson,  do  make 
this  my  last  will  and  testament:  Item  1. 
I  desire  and  direct  that  my  executor,  here- 
inafter named,  pay  all  of  my  Just  debts 
and  funeral  expenses.  Item  2.  I  desire 
that,  after  my  death,  my  personal  proper, 
ty,  money,  and  choses  in  action,  be  equal- 
ly divided  butween  my  four  daughters, 
Nannie,  Lucy,  Ellen,  and  Ann;  that  is, 
what  remains  after  paying  my  funeral  eX" 
penses.  Item  S.  Whereas,  my  late  hus- 
band, Peyton  G.  Hale,  by  bis  last  will  and 
testament,  which  has  been  duly  probated 
In  the  county  court  of  Grayson  county, 
willed  and  bequeathed  to  me  all  the  lands 
which  be  owned  lying  and  being  in  the 
county  of  Grayson  except  the  tract  known 
asthe  'Brown  Place,'to  be  used  by  moasi 
might  see  proper  daring  my  widowhood, 
and  to  dispose  of  the  same  as  I  might  see 
proper  according  to  the  necessities  of  our 
five  children,  mentioned  in  bis  said  last 
will ;  and  whereas,  in  my  opinion,  such  a 
necessity  has  arisen  which  wascontemplat- 
ed  by  my  said  busband  in  bis  last  will, 
that  a  difference  should  be  made  among 
our  said  children  In  the  division  of  the 
land  among  them :  Now,  therefore,  I  fur- 
ther win  and  bequeath  to  my  daughter 
Lucinda  Hale  one-hair  of  the  lands,  home 
place  and  Warrick  place,  her  half  to  be 
taken  off  the  entire  tracts  next  to  Elk 
creek,  and  to  include  timber  sufficient  foi 
the  said  half,  next  to  Martin  Brewer's  and 
William  Bhudie's  lands.  Item  4.  I  will 
that  the  remaining  half  of  the  land  shall 
be  divided  equally  between  my  other  four 
daughters,  Nannie  Hale,  Lucy  Perkins, 
Ellen  McCamant,  and  Ann  Kirby,  except 
this:  Ann  Kirby,  I  will,  shall  have  fiv» 
hundred  dollars  more  in  the  said  half  of 
land  to  be  divided  among  the  four  dangh 
ters  named ;  or,  if  my  four  daughters  last 
named  desire  to  sell  their  bait  of  the  land 
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tr tiled  to  them,  then  they  may  do  so,  and 
out  of  the  prureedB  of  the  sale  of  the  half 
^ve  my  daughter  Ann  Kirby  tlve  hundred 
dollars,  and  divide  the  remainder  equally 
between  Nannie,  Lacy,  Ellen,  and  Ann. 
Item  5.  I  deulre  and  bo  will  to  my  daugh- 
ter Lncinda  Hale  all  my  household  and 
kitchen  furniture  remaining  at  my  death, 
and  all  her  stock  and  monuy  which  she 
bason  band  at  my  death  shall  be  hers; 
also  It  Is  my  will  that  my  daughter  Lu- 
cinda  Hale  have  all  the  grain,  hay,  and 
meat  on  hand  at  my  death,  and  the  other 
personal  property  be  equally  divided,  as 
stated  in  item  2  of  this  will.  Item  6.  I  fur- 
ther will  and  direct  that  If  either  of  my 
said  children  shall  attempt  to  break  this 
will,  or  to  defeat  its  provisions,  that  the 
one  making  such  effort  shall  be  cat  oH 
absolutely  with  a  shilling,  and  the  provis- 
ion made  herein  for  such  an  one  shall  be 
divided  equally  among  my  other  children. 
Item  7.  I  hereby  constitute  and  appoint 
Wm.  E.  Perkins  to  he  the  executor  of  this' 
mylast  will  and  testament.  Item  8.  there- 
by revoke  all  former  wills  made  by  me. 

"Witness  my  band  and  seal  this  15tb 
day  of  February,  1«87. 

•^J  ANE  D.  H AI.K.    [Seal.]  " 

The  foregoing  said  lust  will  and  testa- 
ment of  Jane  D.  Hale,  deceased,  was  duly 
admitted  to  probate  In  the  county  court 
of  Grayson  county  July  5,  1887.  I>ur1ng 
the  18  months  that  Jane  D.  Hale  survived 
her  husband,  Peyton  G.  Hale,  deceased, 
she  returned  no  sale  bill  or  inventory  to 
bis  estate:  nor  did  she  settle  any  esecuto- 
rial  account.  She  never  made  any  distri- 
bution of  the  personal  estate  not  retained 
by  her,  under  the  third  clause  of  the  will, 
but  sold  by  her  as  executrix;  nor  did  she 
ever  account  for  or  distribute  the  solvent 
bonds  and  choses  In  action,  as  directed  by 
the  second  clause  of  Peyton  G.  Hale's  will, 
to  euuaiize  the  participation  of  his  chil- 
dren in  that  portion  of  his  personal  estate 
not  bequeathed  to  his  widow,  or  su6]ect 
to  the  power  of  appointment  given  to  her 
by  his  will.  The  Dili  charges  that  of  these 
choses  in  action  and  personal  assets,  thus 
dedicated  by  Peyton  G.Hale's  will  for  this 
special  purpose,  the  executrix,  Jane  D. 
Hale,  gave  a  large  portion  to  her  young- 
est daughter.  Lncinda,  who  was  unmar- 
ried and  living  with  her  mother.  The 
bill  charges  that  personal  chattels  which 
were  not  selected  and  retained  by  the 
widow,  under  the  third  clause  of  the  will, 
were  sold  by  Jane  D.  Hale,  the  executrix, 
and  a  large  sum  realized  therefrom;  and 
that,  at  bis  death,  Peyton  G.  Hale  was 
possessed  of  a  large  amount  of  solvent 
bonds,  and  other  choses  in  action,  which 
came  into  the  hands  of  Jane  D.  Hale,  the 
executrix,  but  of  which  she  returned  no 
inventory,  nor  rendered  any  account. 

The  cardinal  rule  for  the  interpretation 
of  wills  Is  to  collect  the  intention  of  the 
testator  from  the  whole  will,  taken  to- 
gether as  a  consistent  whole,  formed  of  ull 
ita  parts;  and.  If  such  intention  be  law- 
ful, full  effect  mnst  be  given  to  it.  Inten- 
tion Is  the  life  and  soul  of  a  will,  and  the 
great  point  to  be  ascertained.  When  It 
la  clear,  and  violates  no  rule  of  law,  it 
must  govern  with  absolute  sway.  Woot- 
ton  ▼.  Bedd'B  Ex'r,  12  Grat.  196;  Boissean 


V.  Aldrldges,  6  Leigh.  233-243;  Lucas  ▼. 
Dutfield,  6  Grat.  456;  Parker  v.  Wasley'g 
Ex'r,  9  Grat.  477;  Cheshire  v.  "Purcell,  11 
Grat. 771;  Wyatt  v.  Sadler's  Heirs,  1  Munf. 
Ci37;  Buston's  Ex'rs  v.  Boston,  2  Dall. 
244:  FInly  v.  King's  Lessee,  8  Pet.  877; 
Smith  V.  Bell,  6  Pet,  68-75;  Land  t.  Otley, 
4  Band,  (Va.)  213;  Beno's  Ex'rs  v.  Davis, 
4  Hen.  &  M.288;  Bootle  v.BIundeIl,19  Ves. 
521.  The  power  of  appointment  may  be 
a  discretionary  trust, — a  clear  discretion 
or  choice  given  to  the  donee  of  the  power 
to  act,  or  not  to  act,— and  such  may  be 
confetTed  by  will.  Minor,  Inst.  741.  In 
the  nature  of  things,  there  is  a  wide  dis- 
tinction between  a  "discretionary  power" 
and  a  "trust."  In  the  former  a  party  may 
or  may  not  act,  in  his  discretion ;  in  the 
latter  the  trust  will  be  executed,  notwith- 
standing the  omission  to  act.  Story,  Eq. 
Jur.  §  1070;  Brown  v.  Higgs,  8  Ves.  669, 
and  notes;  2  Spence,  Eq.  Jur.  81.  As  re- 
gards such  powers  as  are  discretionary, 
and  depend  on  the  opinion  and  Judgment 
of  the  donee  of  the  power,  the  courts,  un- 
less In  rases  of  fraud,  have  no  Jurisdiction 
to  Interfere.  2  Spence,  Eq.  Jur.  81,  and  au- 
thorities cited  In  notec:  2  Lead.  Cas.  Eq. 
pt.  2,  p.  1086,  and  cases  there  cited.  The 
will  of  the  testator  is  the  creator  of  the 
power,  the  law  of  its  execution,  and  the 
guide  of  the  donee  of  the  power.  Id. 
pt.  2,  pp.  1861 ,  1862.  When  a  trustee  has 
a  power  at  his  discretion,  and  he  honestly 
exercises  it,  the  court  of  chancery  will  not 
control  his  Judgment;  as  where  a  testator 
devises  his  lands,  goods,  and  chattels  to 
A.  upon  trust  to  give  to  his  children  and 
graudchildran.  or  his  nephews  and  nieces, 
according  to  their  merits,  and  the  trustee 
gives  all  to  one.  It  has  b^en  held  that  the 
others  shall  not  be  relieved,  because  the 
testator  submitted  the  whole  to  his  Judg- 
ment. 2  Spence,  Eq.  Jur.  87,  and  cases 
cited  In  note  e,  p.  18.  In  the  case  of  Kemp 
V.  Kemp,  5  Ves.  846,  Lord  Eldon,  in  con- 
struing the  will  of  Martha  Scattergood, 
held  that  the  words,  "what  remains  after 
paying  these  legacies,  I  give  to  my  cousin, 
Martha  Kemp,  for  her  life,  and  then  to  be 
disposed  of  among  hercbildren  as  sheshaJl 
think  proper,"  conferred  upon  Martha 
Kemp  the  power  of  appointment;  and  bis 
lordship  deduced  from  all  the  English  cases 
the  rule  that  It  is  not  the  rule  under  a 
power  to  appoint  among  several  objects 
that  they  must  take  equally,  unless  a 
good  reason  appears.  In  this  case  Mar- 
tha Kemp  dispo.sed  of  £1,900  among  three 
children,  giving  to  one  £10,  to  another  £60, 
and  all  the  residue  to  the  third  child.  It 
was  held  that  the  £.10  share  was  substan- 
tial, and  not  illusory.  See  Bhett  v.  Ma- 
son, 18  Grat.  641;  Morriss  v.  Morrlss,  8S 
Grat.  61 :  Cowles  v.  Brown,  4  Call.  477.  A. 
will  made  in  the  execution  of  a  power  not 
only  so  operates,  but  has  in  most  respects 
the  qualities  of  a  proper  will.  It  is  am- 
bulatory until  the  testator's  death,  and 
may  be  revoked.    2  Minor,  Inst.  742. 

In  expounding  the  will  of  Peyton  G.  Hale, 
there  Is  no  unsklllfulness  or  negligence  of 
expression,  no  technical  informalities,  nor 
perplexing  complication  of  words  and  sen- 
tences In  the  way.  The  words  and  the 
provisions  of  the  will  are  as  plain,  explicit, 
positive,  and  unambiguous  as  language 
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and  intention  can  be  expreased.  The  first 
«Iauae  of  the  will  gives  to  the  wife  of  the 
testator,  "Jane  D.  Hale,  aU  of  my  lands 
lying  and  being  In  the  county  of  Grayson, 
except  the  tract  known  aa  the  '  Brown 
Place,'  to  use  as  she  sees  proper  dtfring 
her  widowhood,  and  also  tor  her  to  dia- 
poeeof  as  she  aees  proper,  according  to  the 
necessities  of  oar  five  children,"  naming 
them ;  and  the  testator,  after  having  in 
the  second  and  third  clauses ofhis  will,  dis- 
posed of  all  his  personal  property,  repeats 
and  camulates,  in  the  fourth  clause,  the 
powerexpressly given  in  the  first  clause  to 
bis  wife  to  make  unequal  appointments  of 
his  lands  among  his  children  by  adding 
the  language,  too  plain  to  be  misunder- 
stood, to  his  will  and  desire,  that  after 
hifl  wife's  death  his  property  should  be 
equally  divided  among  bis  children,  "  nn- 
'  less  my  wife,  Jane  D.  Hale,  sees  proper, 
while  she  la  in  her  natural  mind,  sees  prop> 
er  to  make  such  a  difference  as  she  thinks 
the  health  and  necessities  of  the  children 
demand.  If  so,  she  baa  the  full  power  to 
make  such  discrimination  as  she  sees 
proper. "  The  manifest  purpose  of  the  tes- 
tator, as  expressed  so  emphatically,  and 
reiterated  In  the  first  and  fourth  clauses  of 
hia  will,  was  to  put  bla  wife  (in  whose 
wisdom,  experience,  and  affection  for  their 
children  the  record  shows  he  had  the  must 
unbounded  confidence  and  respect)  In  his 
own  stead,  with  reference  to  bis  children, 
and  the  distribution  of  his  lands  among 
them,  and  to  confer  upon  hIa  wife  full 
power  and  discretion  to  make  such  dis- 
crimination among  them  In  the  division  wf 
the  land  aa  she  thinks  or  sees  proper;  that 
is,  as  absolute  a  dominion  over  its  divis- 
ion and  distribution  as  he  himself  had,  or 
conld  have  exercised.  The  condition  of 
the  health  and  necessities  of  one  or  more 
of  the  children  Justifying  an  exercise  of  the 
power  of  appointment  conferred  upon  bis 
wife  Is  left  absolutely  and  entirely  to  ber 
personal  Judgment,  and  the  share  or  por- 
tion which  each  one  of  tbem^waa  to  take, 
in  the  event  of  her  exercising  the  power 
vested  in  her,  la  likewise  left  wholly  to  ber 
discretion.  And  Jane  D.  Hale,  having  ex- 
ercised this  discretion  In  the  manner  ex- 
pressed by  her  In  ber  will,  the  courts  have 
no  right  to  question,  interfere  with,  or 
supervise  her  Judgment  as  deliberately  ex- 

Sressed  therein.  SLomax,  Dig.  224 ;  Thorn- 
ike  V.  Reynolda,  22  Grat.  21;  Hill,  Trus- 
tees, 741,  742,  745;  2  Lomax,  Dig.  234,  235: 
Brown  v.  Hlggs,  6  Ves.  501,  8  Ves.  670; 
Pink  V.  De  Thiiisey.  2  Madd.  167;  French 
V.  Davidson,  8  Madd.  396;  Walker  v.  Walk- 
er, 5  Madd.  424;  Cowles  v.  Brown,  4  Call. 
477;  Cochran  v.  Paris,  11  Grat.  348;  Steele 
V.  Levlsay,  Id.  464;  Morrlss  v.  Morrlss,  33 
Grat.  81,  82. 

There  Is  no  error  In  the  decree  com- 
plained of  in  holding  that  under  the  will 
of  Peyton  6.  Hale,  deceased,  hia  wife, 
Jane  D.  Hale  took  a  freehold  estate  In  the 
lands  therein  devlfied  to  ber,  limited  to  ber 
widowhood,  with  all  the  legal  rights  inci- 
dent to  such  an  estate;  and  that  by  the 
first  and  fourth  clauses  of  the  will  the  tes- 
tator devised  to  his  wife  discretionary 
power  to  appoint  unequal  portions  of  hia 
lands  among  hia  children.  If,  In  her  Judg- 
ment, the  health  and  necessities   of  the 


said  daughters  demanded  it;  and  that  the 
exercise  of  this  power  of  appointment  la 
the  division  of  the  land  made  by  .lane  D. 
Hale,  by  her  will,  was  made  bonn  Bde,  and 
is  not  aubject  to  the  control'  of  the  court; 
and  that  the  appointments  made  by  her  of 
the  said  land  to  her  five  children  were  not 
illusory  us  to  any  of  them. 

Theconrt  correctly  construed  the  second 
clause  of  the  will  of  Peyton  G.  Hale  aa 
directing  that,  after  deducting  the  chat- 
tels selected  by  the  widow,  Jane  D.  Hale, 
under  the  third  clause  of  the  will,  the 
whole  personal  estate  was  to  be  appro- 
priated and  applied  by  his  executrix  to  the 
payment  of  his  funeral  expenses  and  his 
debts,  and  the  Buri>lus  to  distribution 
among  his  five  daughters  in  due  courae  of 
administration,  the  said  daughters  being 
required  to  bring  into  hotchpot  their  sev- 
eral advancements,  and,  upon  accounting 
therefor,  to  be  made  equal  in  the  distribu- 
tion. But  the  court  did  err  in  not  direct- 
ing one  of  its  commissioners  to  take  an 
account  showing  what  personal  chattels 
and  chosea  in  action,  bonds,  ur  other  evi- 
dences of  debt,  as  well  as  money,  belong- 
ing to  the  estate  of  Peyton  G.  Hale  came 
into  the  hands  of  his  executrix,  Jane  D. 
Hale,  and  what  disposition  abe  made 
thereof,  and  In  not  directing  the  aald  com- 
missioner tosettle  the  executorial  account 
of  the  said  Jane  D.  Hale,  executrix  of  the 
will  of  Peyton  G.  Hale,  deceased,  and  also 
the  account  of  Jackson  Hlggins,  curator 
of  the  estate  of  Jane  D.  Hale,  deceased. 
And  the  court  ei^ed  in  not  directing  an  ac- 
count of  the  advancements  made  by  Pey- 
ton G.  Hale,  In  his  life-time,  and  by  Jane 
D.  Hale,  since  his  death,  of  any  chosea  In 
action,  or  other  personal  property  of  hia 
estate,  other  than  what  she  selected  and 
retained  for  ber  own  use  and  for  the  use  of 
ber  family,  under  the  third  clause  of  the 
will,  to  the  end  of  an  eiiuallcatlon,  by 
hotchpot,  of  the  shares  of  the  five  children 
of  the  testator  in  his  said  rhoses  of  action, 
and  in  such  excess  of  personal  property  of 
his  estate  after  payment  of  debtti,  and  in 
excess  of  selection  and  retention  by  the 
said  Jane  D.  Hale,  under  the  third  clause 
of  the  will  of  Peyton  G.  Hale.  The  court 
did  not  err  in  the  construction  given  to 
the  third  clause  of  Peyton  G.  Hale's  will 
In  holding  that  such  property  aa  alio  had 
the  right  to  aelect  under  the  aatd  third 
clauae,  exclusive  of  choses  In  action,  and 
which  she  did  so  select  or  retain,  was  vest 
ed  In  Jane  D.  Hale  abaolutely.  The  court 
correctly  construed  the  will  of  Jane  D' 
Hale  as  constituting  the  five  daughtera 
tenants  in  common  In  the  lands  named  In 
the  third  and  fourth  clauses  of  that  will, 
except  the  Brown  place,  giving  to  the  ap- 
pellee Luclnda  an  interest  of  one-half  in 
value  of  the  whole  place,  to  be  laid  off, 
when  partitioned,  next  to  Elk  creek,  and  to 
includeaaufllclentproportlon  of  woodland 
next  to  Martin  Brewer's  and  William 
Rhudie's  lands,  and  giving  to  the  other 
four  daughters  the  other  halt  In  value  of 
said  land,  to  be  so  divided  that  Mrs.  Ann 
Klrby'a  ahare  should  be  fSOO  in  value 
greater  than  either  Mrs.  Nannie  Hale's, 
Mrs.  Lucy  Perkins',  or  Mrs.  Ellen  MuCam- 
ant's  share,  so  that  the  shares  of  the  last 
three  named  shall  be  equal  in  value.    Thi 
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:oart  did  not  err  in  decreelns  that  the 
Bruwn  place,  not  having:  been  disposed  of 
by  the  testatrix.  Mm.  Hale,  under  her 
power  of  appointment,  shall  be  equally 
divided  between  the  defendants  Mrs.  Nan- 
nie Hale,  Mrs.  Lucy  Perltlns,  and  the  plain- 
tiff Mrs.  Ellen  McCRuinnt,  subject,  how- 
ever, to  the  right  of  the  defendants  Mra. 
Luclnda  Nuclcolls  and  Mrs.  Ann  Kirby,  or 
either  of  them.  Into  hotchpot,  and,  ac- 
eoonting  for  these  shares,  to  participate 
In  ah  eiiual  division. 

Gpun  the  whole  case,  we  find  no  error  in 
the  decree  complained  of  construing  the 
will  of  Peyton  G.  Hale,  deceased,  and  the 
will  of  Jane  D.  Hale,  deceased,  in  execu- 
tion of  the  powerof  appointment  slven  to 
her  by  the  first  and  fourth  clauses  of  the 
will  of  her  testator,  Peyton  G.  Hale,  de- 
ceased. But  we  are  of  opinion  that  the 
testator,  Peyton  G.  Hale,  made  provision, 
by  the  second  and  third  clauses  of  his  will, 
for  the  eqnalization  of  the  shares  of  his 
five  daughters  in  his  personal  property, 
after  the  payment  of  his  debts,  and  after 
the  exercise  of  the  right  of  selection  and 
retention  given  to  his  wife,  Jane  D.  Hale, 
by  the  third  clause  of  his  will,  of  any  and 
all  the  personidty,  except  the  choses  in  ac- 
tion, which  he  thought  would  beaufflcient 
to  equalise  the  shares  of  his  five  children, 
In  his  bounty;  and  that  Jane  D.  Hale,  as 
executrix  of  the  will  aforesaid,  did  not 
properly  regard  and  execute  the  second 
and  third  clauses  of  the  will  of  Peyton  O. 
Hale,  deceased ;  and  that,  a«  before  said, 
the  court  erred  in  not  directing  an  inquiry 
by  one  of  its  master  commissioners  to  as- 
certain and  report  what  personal  prop- 
erty, choses  in  action,  bonds,  and  other 
evidence  of  debt,  as  well  as  money,  belong- 
ing to  the  estate  of  Peyton  G.  Hale  came 
into  the  hands  of  his  executrix,  Jane  D. 
Hale,  and  what  dispobition  she  mode 
thereof,  and  In  not  ordering  a  settlement 
of  the  fiduciary  account  of  the  said  exec- 
ntrix,  Jane  D.  Hale,  and  also  of  the  ac- 
connt  of  Jackson  Higglns,  curator  of  the 
estate  of  the  said  Jane  D.  Hale,  deceased; 
and  that  the  court  erred  also  in  not  or- 
dering an  account  of  the  advancements 
made  by  Peyton  G.  Hale,  in  his  life-time, 
and  by  Jane  D.  Hale,  since  his  death,  t« 
their  five  daughters.  For  the  foregoing 
reasons,  we  are  of  opinion  to  affirm  the 
decree  complained  of  in  the  particulars 
and  to  the  extent  set  forth  in  this  opinion, 
and  to  reverse  it  for  thd  errors  specified 
herein ;  and  for  this  purpose  an  order  will 
be  entered  here  remanding  the  cause  to  the 
eircuit  court  of  Grayson  county,  for  fur- 
ther proceedings  in  accordance  with  this 
opinion  and  the  order  of  this  conrt.  De- 
cree reversed  in  part  and  affirmed  in  part. 


(33  S.  C.  4»8) 

Eablb  et  al.  ▼. 


Earls  et  al. 


ISuiprane  Court  cf  Sovih  Carolina.    Nov.  87, 
1890.) 

RM  A]Min>iai.TAr-A00OTJIiTIKeBT  AOMUnSTIUTOB. 

A  proceeding  by  an  administrator  for  the 
sale  of  bu  intestate's  land  because  of  the  insuffi- 
ciency of  her  personalty  to  pay  her  debts  neces- 
sarily involves  an  ascertainment  of  the  amount 
of  ber  personal  assets,  and  an  accounting  there- 
for by  {he  administrator;  and  the  granting  of  a 
deereeorderliig  thesale  IsoonoltiaiveontheheirB, 


who  were  all  parties  to  the  prooeedlag,  that  • 
note  given  t^  the  administrator  to  tlM  mtesUta 
in  her  lUe-tfme  for  the  purchase  price  of  land 
has  l>een  applied  by  the  administrator,  as  cash  la 
his  hands,  to  the  payment  of  her  debts,  and  such 
decree  will  bar  a  suosequent  action  by  the  heirs 
BKainst  the  administrator  for  the  purchase  price 
of  the  land. 

Appeal  from  common  pleas  cirouit  court 
of  Anderson  county;  Norton,  Judge. 
.    Murray  A  Murray,  for  appellants.   J.  L. 
Tribble,  for  respondents. 

Simpson,  C.  J.  This  action  was  com- 
menced originally  for  the  partition  of  a 
certain  tract  of  land  situate  in  Anderson 
connty,  known  as  the  "  Evergreen  Place, " 
and  alleged  to  have  belonged  to  Mrs.  Elis- 
abeth U.  Earle  at  ber  death,  and  subject 
to  partition  among  the  plaintiffs  and 
defendants  hereinabove  as  her  heirs  at 
law.  After  the  action  had  progressed 
somewhat  as  above  for  partition,  it  ap- 
pearing that  the  defendant  Elias  J.  Earle 
claimed  the  said  land  as  his  own  by 
reason  of  an  alleged  purchase  by  him 
from  bis  mother  in  1856,  at  the  price 
of  f 6,000,  for  which  he  gave  his  note, 
receiving  from  his  mother.  Mrs.  Elis- 
abeth H.  Earle,  bond  for  title,  the  com- 
plaint, by  order  of  the  master  to  whom 
the  case  had  been  referred,  was  amended, 
so  as  to  charge  the  said  Elias  J.  Earle 
with  this  purchase-money  note,  and  in- 
terest, above,  as  administrator  of  bis 
mother,  alleging  that  said  note  had  never 
been  paid  in  the  life-time  of  the  said  Mrs. 
Earle,  and  claiming  that  the  said  Ellas  J. 
Earle  should  account  for  it,  as  administra- 
tor; and,  failing  to  do  so.  that  the  said 
tract  of  land  should  be  sold,  the  proceeds 
to  be  applied  to  the  payment  of  said 
note,  and  then  distributed  among  plain- 
tiffs and  defendants  according  to  their 
rights  as  distributees.  This  order  of 
amendment  by  the  master  was  after- 
wards confirmed  by  his  honor.  Judge 
Hudson.  The  contract  of  sale  between 
Mrs.  Earle  and  her  son  Ellas  J.  Earle  took 
place  In  1856,  when  the  said  Elias  took 
possession,  and  has  been  in  possession 
ever  since.  Mrs.  Earle  died  in  1866,  hav- 
ing resided  mostly  with  her  son  on  the 
premises.  Elias  Earle,  in  1866.  became 
the  administrator  of  his  mother,  and  also 
administrator  de  boats  aon  on  the  estate 
of  Claudins  E.  Earle,  of  which  estate  the 
said  Mrs.  Elizabeth  Earle  had  been  ad- 
ministratrix, but  died  without  ftall  admin- 
istration, rendering  it  -necessary  for  admin- 
istration de  boals  dod.  Thereafter,  in 
1870.  the  defendant  Ellas  Earle,  finding  the 
estate  of  Mrs.  Elizabeth  Earle  indebted,  on 
account  of  a  devastavit  in  the  estate  of 
Ciaudlun  Earle^institnted  a  proceeding  for 
the  sale  of  real  estate  in  aid  of  the  personal 
property,  for  relief,  etc.  To  this  proceeding 
the  parties  now  before  the  court  as  the 
heirs  at  la  w  of  the  said  Mrs.  E.  Earle  wereaU 
made  parties,  the  minors  being  represent- 
ed  by  guardians  ad  litem,  duly  appointed. 
That  case  proceeded  to  Judgmentordering 
the  sale  of  certain  land,  and  the  proceeds 
to  be  applied  to  the  debts  of  Mrs.  Earle. 
No  mention  was  made  therein  of  the  Ever- 
green tract. 

The  defendant  Ellas  J.  Earle  answered 
setting  up— JiYrat.  The    defense  that  ttie 
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amendment  to  the  complaint  snould  not 
have  been  allcwed,  as  It  changed  entirely 
tbc  nature  ot  tlie  action.  Second.  That 
he  had  actaally  and  presumptively  paid 
the  pnrchaae-raoney  note;  that  he  was  pro- 
tected by  the  statnte  ot  limitations.  And, 
anally.the  whole  matter  was  res  atUodlea- 
ta  nnder  the  action  which  he  instituted  In 
1870  to  Bcll  real  estate,  ete.,  for  the  pay- 
ment ot  tbe  debts.  The  case  finally  reached 
a  hearinK  betore  his  honor.  Judge  Nortox, 
In  1888,  who,  holding  that  the  amendment 
to  the  complaint  bad  changed  the  action 
trom  an  action  for  partition  to  an  ac- 
tion to  compel  Ellas  J.  Earle  to  pay  $6,000, 
with  interest  trom  the  17th  November, 
1K56,  tor  distribution  as  Elisabeth  Earle's 
personal  estate,  or  that  hedeliver  up  Ever- 
green tor  partition  among  her  heirs,  pro- 
ceeded to  determine  these  questions  under 
the  defenses  set  up,  and  he  decreed — Fint. 
That  tbe  preHumption  of  payment  did  not 
arise  under  the  facta.  Second.  That  the 
statute  of  limitations  could  not  protect 
the  defendant,  and  especially  that  tbe 
statute  could  not  protect  the  defendant 
against  the  claim  ot  Samuella  Q.  CatJln, 
who  had  recently  arrived  at  age;  that, 
when  Ellas  J.  Earle  became  administra- 
tor, the  amount  due  on  his  note  became 
cash  in  bis  hands.  And,  Soally,  that,  In 
the  action  Instituted  by  him  in  1870  for  the 
sale  ot  real  estate  in  aid  of  the  personal 
aaaeta  for  the  pay mentot debts, it  was  neo- 
esaariiy  adjudged  that  tbe  personal  estate 
of  Mrs.  E.  Earle,  including  the  proceeds  of 
this  note,  were  insufficient  to  pay  the 
debts  ot  Mrs.  E.  Earle,  and  that  her  heirs 
and  distributees  were  not  entitled  to  any 
part  ot  such  proceeds.  Holding  as  a  con- 
closion  therefrom  that  tbe  matter  of  the 
liability  of  Ellas  Earle  was  res  adJndUsata, 
and  therefore  that  tbecomplaintshouldbe 
dismissed,  which  be  ordered  and  adjudged 
should  be  done,  tbe  pialntiltB  appealed,  al- 
l^(hig  error  to  the  decree  of  Judge  Nor- 
ton in  two  particulars:  Fint.  that  he 
erred  in  finding  as  matter  of  face  that  the 
defendant  Ella*  Earle  bad  made  a  pay- 
ment on  bis  note  to  his  mother  in  1868  of  f2,- 
000;  and,  second,  that  he  erred  in  sustain^ 
ingtbepleaofrMac(/(7c//cAta.  The  defend- 
ant Ellas  J.  Earle  gave  notice  that,  if  the 
court  found  itself  unable  to  affirm  tbe  de- 
cree upon  the  grounds  stated,  then  he 
would  urge  its  affirmance  upon  other 
grounds  stated  in  said  notice,  which, 
however,  from  the  view  we  take  ot  the 
ease,  need  not  be  considered  herein,  as 
tbe  contingency  upon  which  this  motion 
.  is  made  does  not  arise.  We  think  the  doc- 
trine of  res  adjudleata  is  applicabl(>,  and 
is  therefore  fatal  to  the  action.  Ex  parte 
-Boberts,  19  S.  C.  157.  The  same  parties 
now  before  the  court  were  betore  tbe  court 
in  the  action  of  1870  above  referred  to,  and, 
although  it  doea  not  appear  positively 
tbat  the  question  of  tbe  liability  of  tbe  de- 
fendant E.  J.  Earle  for  the  amount  of  his 
note  for  $6,000  was  therein  raised  and  ad- 
judged, yet  that  question  was,  as  his 
honor,  Judge  Norton,  says,  necessarily 
tUToived..  The  claim  ot  the  administra- 
tor B.  J.  Earle  was  that  the  personal  as- 
sets were  not  sufficient  to  pay  the  'debts 
of  his  intestate,  and  thatreal  estatesbould 
be  sold  In  aid  thereof.     This  claim  cer- 


tainly involved  an  ascertainment  of  tbc 
amount  of  said  personal  assets,  and  an 
accounting  therefor,  before  there  could  be 
ajud^mentofsale,  which  was  granted.  See 
Moore  v.  Davidson,  22  S.C.106;  Warren  v. 
Raymond,  17  S.  C.  189;  Paper  Co.  v.  Lang- 
ley,  28  8.  C.  146;  Fraser  v.  City  CouncU,  IS 
H.C.  400;  n.  S.  V.  Throckmorton,  98  n.  8. 
08.  But  in  this  case  we  are  cotnpelled  to 
assume,  as  It  seems  to  us,  especially  after 
this  long  delay  and  acquiescence  on  the 
part  of  all  ot  the  parties  in  interest,  a  de- 
lay ot  nearly  20  years,  that  this  matter 
was  actually  examined  and  considered. 
We  do  not  see  how  the  court,  in  1870, 
could  have  reached  the  conclusion  that  It 
was  necessary  to  sell  real  .estate  lu  aid  of 
the  personalty  without  first  determining 
that  tbe  debts  ot  the  estate  would  ex- 
haust said  personalty,  including  whatever 
amount  the  administrator  bad  in  his 
hands  as  cash  from  his  own  note  to  the 
IntSHtate.  Having  reached  this  conclusion 
upon  tbe  vital  question  of  rea  adjudicata, 
which  goes  to  the  foundation  of  plaintiff's 
action,  there  is  no  necessity  to  examine 
into  the  alleged  error  ot  fact,  as  to  tbe 
payment  of  $2,000  by  E.  J.  Earle  on  his 
note.  Nor  is  It  necessary  to  adjudge  and 
determine  the  questions  embracied  in  the 
notice  of  the  d^endant,  as  grounds  upoik 
which  be  would  rely  to  snstaln  the  decree, 
in  the  event  that  this  court  should  find 
itself  unable  to  affirm  it  as  made.  It  Is  tbe 
Judgment  of  this  court  that  the  Judgment 
of  tbe  circuit  court  be  affirmed  on  the  plea 
of  Tea  adjndicata. 

McIvER  and  McQowan,  JJ.,  concur. 

"  (33  S.  C.  461) 

Akebs  et  al.  ▼.  Rowan,  Hberltt,  et  al. 
8HAND  ▼.  Central  Nat.  Bank  op  Co- 
lombia.   Samr  v.  Rowan,  Sheriff,  et  al. 

(Suipnme  Court  qf  Scntth  CaroUna.    OOL  as, 
1890.) 

AsnemaoiT  fob  Bwnrrt  or  Cbsditobs  —  Tamr- 
MRinoMB — Cbatoj.  MoBTaAess— Attaohmxht. 

1.  Under  Qen.  Bt.  a  C.  1882,  o.  7S,  |  SOU, 
declaring  void  securities  given  by  an  insolvent 
debtor,  with  a  view  to  giving  a  preference  witbin 
to  days  betore  making  a  general  assignment/  an 
insolvent  debtor  Is  one  whose  property,  when  re- 
dnMd  to  cash  by  the  ordinary  legal  process,  ia 
not  sufficient  to  pay  his  debts. 

8.  Where  a  mortgage  to  •  bank  by  an  insolv- 
ent within  90  days  before  a  general  assignment, 
is  arawn  by  the  solicitor  of  the  bank,  who  was 
also  a  director,  knowledge  of  the  debtor's  in- 
solvency, acquired  from  him  by  the  sol  lei  tw 
while  acting  as  his  attorney,  is  not  Imputed  to 
the  bank,  though,  after  the  accrual  of  the  debt 
secured  by  the  mortgage,  the  solicitor  was  re- 
tained by  the  debtor  with  knowledge  «kf  his  rela- 
tion to  the  bank. 

8.  A  bank  allowed  a  merchant  to  overdraw 
his  account  on  security  of  bills  of  lading  depos- 
ited with  it  On  March  16th,  when  the  over- 
drafts amounted  to  t9,185,  the  bank  let  him  have 
tl,800,  and  returned  tne  bills  of  lading,  taking  a 
mortgage  for  the  entire  debt  on  his  stock  ot 
goods,  and  on  all  additions  thereto  thereafter 
to  be  made.  At  the  same  time  he  agreed  to  de- 
posit all  his  fonds  in  the  bank.  Hewas  to  be  al- 
lowed to  check  against  the  deposit  for  sooh  soms 
as  should  be  necessary  to  run  hU  business,  and 
the  balance  was  to  go  in  payment  of  the  debt 
On  April  80th,  this  had  been  reduced  to  17,714.68, 
and  he  gave  a  new  mortgage  of  the  same  tenor  •• 
the  first,  which  was  surrendered.  At  his  re- 
quest, neither  of  the  mortgages  was  reoovded. 
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On  July  aoth,  the  debt  had  been  rednoed  to 
$4,531.89,  and  to  secure  that  sam  a  third  mortgage 
was  given  on  the  stock  of  goods.  On  August 80th,  < 
the  bank  seized  the  goods  under  the  last  mort- 
gage, and  on  September  2d  the  merchant  made  a 
geneittl  assignment.  A  number  of  drafts  drawn 
on  him  through  the  bank  had  been  sent  back  by 
It  unpaid,  but  the  testimony  was  indeilnite  as  to 
the  amount  of  the  drafts,  their  number,  and  the 
time  of  th€ftr  dishonor,  and  though  the  cashier 
offered,  during  his  examination  as  a  witness,  to 
prepare  a  list  showing  those  particulars,  it  did 
not  appear  that  it  was  called  for.  Held,  that 
the  evidence  was  not  sufficient  to  sustain  a  find- 
ing that,  when  the  last  mortgage  was  given,  the 
bank  haid  reasonable  cause  to  oelieve  that  the 
merchant  was  insolvent. 

4.  A  mortgage  of  a  stock  of  goods,  and  of  all 
additions  thereto  thereafter  to  be  made,  is  valid, 
and  the  lien  attaches  to  the  after-acquired  prop- 
erty as  soon  as  it  is  purchased;  and,  such  a  mort-. 
gage  having  been  given  more  than  90  days  before' 
an  assignment,  a  second  mortgage  given  within 
that  time  in  renewal  of  the  first  cannot  be  avoid- 
ed as  an  unlawful  preference  under  Gen.  8t  S. 
O.  1882,  c.  72,  t  2016,  thoagh  the  first  mortgage 
had  not  been  recorded,  and  the  40  days  allowed 
therefor  by  statute  had  expired. 

5.  A  mortgage  by  an  insolvent  debtor,  with 
a  view  to  giving  a  preference,  made  within  90 
days  before  a  general  asssignment,  being  declared 
void  by  Gen.  St.  8.  C.  1882,  c.  72,  S  201.'5,  a  cred- 
itor who,  before  the  execution  of  the  assignment, 
levies  on  property  covered  by  such  a  mortgage, 

.Is  entitled  to  priority  over  the  assignee. 

Appeal  from  common  pleas  circuit  court 
of  Richland  county;  Norton,  Judge. 

Tbe  facte  are  stated  In  the  opinion, 
which  refers  lor  a  fuller  statement  to  the 
master's  report  and  the  decree,  which  are 
as  follows: 

"  To  the  honorable  the  circuit  court  of 
common  pleas  for  the  county  and  state 
above  named,  the  undersigned,  master  for 
Richland  county,  respectfully  reports:  The 
three  actions  above  entitled  were  sepa- 
rately brought,  but  by  a  single  order  of 
r^erence  were  referred  to  me  'to  take  the 
evidence,  and  hear  and  determine  all  the 
issues,  both  of  law  and  of  fact,'  therein, 
and  were,  by  consent  of  counsel,  tried  to- 
gether, the  same  evidence  being  considered 
as  offered  in  all  the  cases.  A  pressure  of 
other  matters  prevents  my  discussing  the 
evidence,  or  stating  my  reasons  for  my 
findings  and  conclusions.  I  find  the  fol- 
lowing to  be  tbe  facts  of  the  case:  (1) 
That  for  a  year  or  more  prior  to  the 
month  of  March,  1886,  J.  S.  Robblns,  who 
is  named  as  .a  party  defendant  In  tbe  ac- 
tion first  above  entitled,  was  engaged  in 
tbe  mercantile  business  in  the  city  of 
Columbia  as  a  wholesale  and  retail  dealer 
in  provisions,  groceries,  hay,  etc.,  doing 
all  of  his  banking  business  with  tbe  de- 
fendant, tbe  Central  National  Bank  of 
Columbia.  (2)  That  he  was  permitted  to 
overdraw  his  account  in  said  bank  from 
time  to  time,  upon  the  security  of  bills  of 
lading  for  merchandise  at  the  various  rail- 
road depots  in  the  city  of  Columbia,  which 
were  taken  up  by  said  bank,  until,  on  the 
16th  day  of  March,  1886,  such  overdrafts 
amounted  to  nine  thousand  one  hundred 
and  eighty-five  dollars,  (99,185,)  when  said 
bank  advanced  to  him  the  further  sum  of 
eighteen  hundred  dollars  (91,800)  to  pay 
certain  acceptances  of  bis,  then  maturing, 
taking  therefor  his  note  tor  the  said 
rigbteen  hundred  dollars,  (f  1,800,)  and  a 


chattef  mortgage  to  secure  the  said  note, 
and  the  overdraft  above  mentioned,  the 
bank  surrendering  Its  bills  of  lading,  and 
he  promisluR  to  deposit  all  bis  funds  in  the 
said  bank,  and  to  transfer  to  it  as  security 
certain  bills  and  accounts;  but  be  was  to 
be  allowed  to  check  agninst  his  deposits 
for  such  sums  ae  would  be  necessary  to 
run  his  business,  the  net  balance  only  of 
the  deposits  to  go  to  the  reduction  of  bis 
overdraft,  which  it  was  expected  would 
he  paid  up  within  forty  days.  (3)  That 
on  the  30th  day  of  April,  1886,  having  re- 
duced his  overdraft  to  five  thousand  nine 
hundred  and  fourteen  and  58-100  dollars, 
(9»,914.58,)  but  not  having  paid  anytlilng 
on  the  note,  he  gave  a  renewal  note  for 
tbe  same  amount,  payable  at  thirty  days, 
and  executed  a  new  mortgage  as  a  renew- 
al of  the  first  one,  which  was  surrendered 
to  him,  but  wan  probably  not  marked 'sat- 
istied'  or 'canceled.'  (4)  Ttiat  both  of  these 
mortgages  were  executed  In  good  faith  by 
Robbing,  and  the  otBcers  of  the  bank  had 
no  reason  to  believe  htm  to  be  insolvent, 
as  he  really  was,  but  neither  of  the  said 
mortgages  was  ever  recorded,  because  it 
was  so  requested  by  him.  (6)  That  dur- 
ing tbe  month  of  May.  1886,  Robblns  be- 
came more  and  more  embarrassed,  many 
drafts  upon  him  being  returned  dishon- 
ored, eome  of  them  through  tbe  Central 
National  Bank,  and  many  suits  were  com- 
menced against  him,  which  was  known  to 
some  of  the  officers  of  the  bank.  (6)  That 
from  the  execution  ot  the  first  mortgage 
he  was  required,  in  pursuance  ot  his  prom- 
ise, to  deposit  all  his  funds  in  said  bank, 
whether  in  the  shape  ot  cash,  ur  billa  and 
notes,  the  net  amounts  going  as  payments 
on'  account  of  his  said  overdraft.  (7) 
That  from  about  the  16tb  day  of  June, 
1886,theofficer8ofthehank  had  reasonable 
cause  to  believe  that  Robblns  was  insolv- 
ent, in  the  legal  sense  ot  the  term,  but  the 
payments  and  deposits  made  by  hlni  were 
made  in  pursuance  ot  his  previous  prom- 
ise, and  In  the  regular  course  of  his  busi- 
ness with  said  hank,  and  they  considered 
that  they  were  requiring  of  him  only  what 
he  was  legally  and  morally  bound  by  his 
promise  to  do.  (8)  That,  tor  the  purpose 
of  gaining  time,  Robblns  employed  counsel 
to  stave  oB  judgments  iu  all  of  the  suits 
against  him,  except  in  the  case  ot  N.  K. 
Fairbanks  &  Co.,  which  he  seems  to  have 
Inadvertently  overlooked,  having  put  the 
papers  In  his  desk  to  hand  to  his  counsd. 
which  he  forgot  to  do.  (9)  That  on  the 
20th  day  ot  July,  1886,  having  reduced  bis 
overdraft  to  two  thousand  seven  hundred 
and  thirty-one  and  89-100  dollars,  (92,- 
731.89,)  Robblns  executed  a  new  mortgage 
to  secure  tbe  same,  and  a  renewal  ot  th» 
eighteen  hundred  dollar  note,  such  mort- 
gage being  intended  as  a  renewal  of  tbe 
previous  mortgages,  and  not  aa  a  change 
thereof;  said  mortgage,  as  the  previous 
ones  had  done,' covering  all  goods  then  in 
his  store,  and  at  the  several  railroad 
depots,  or  elsewhere  in  the  city  ot  Colum- 
bia, and  all  goods  to  be  thereafter  ac- 
quired and  added  to  said  stock.  (10) 
That,  in  the  Interim  between  the  date  cuid 
maturity  of  the  mortgage  of  the  80th  ot 
April,  the  stock  of  goods  bad  been  mate- 
rially changed  by  sales  and  purchases,  and 
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Bobbins  had  contracted  some  debts,  which 
bare  not  been  paid.  This  is  also  trne  of 
the  interim  between  the  maturity  of  said 
murtKaKe  and  the  ezecutluu  of  the  mort- 
Ktifee  of  July  20.  18H6.  (11)  That,  in  pursu- 
ance of  the  promise  made  when  toe  Cen- 
tral National  Bank  surrendered  the  bills  of 
lading  held  by  it  in  March,  Bobbins,  on 

the day  of  Augast,  18M6,  transferred 

to  Raid  bank  certain  of  his  book-accounts, 
upon  which  considerable  sumH  have  since 
been  collected  by  said  bank.  (12)  That 
said  accounts  had  not  been  transferred 

prior  to  the  said  day  of  August, 

1886.  (13)  That,  in  making  such  transfer 
of  these  accounts,  Bobbins  must  be  held 
to  have  intended  the  necexsary  conse- 
quences of  bis  act,  a  preference  to  the  bank 
over  bis  other  creditors,  in  fraud  of  chap- 
ter n  of  the  General  Statutes  of  1882,  and 
the  bank  had  reasonable  cause  to  believe 
that  lie  so  Intended.  The  same  would  be 
true  of  the  mortgage  of  the  20th  July,  if  it 
stood  as  an  isolated  transaction,  but  I 
have  already  found  that  it  was  a  renewal 
of  the  mortgage  executed  previous  to  the 
ninety  dnys  preceding  the  2d  day  of  Sep- 
tember, 188A,  and  conferred  no  new  rights. 
(14)  That  N.  K.  Fairbanks  obtained  an 
order  for  judgment  in  the  case  above  re- 
ferred to  on  the day  of  July,  1S86, 

but  did  not  enter  up  Judgment  or  Issue  ex- 
ecution until  the  80th  day  of  August,  hav- 
ing postponed  doing  lo  at  the  earnest  so- 
licitation of  Bobbins,  although  there  was 
no  collusion  between  them,  and  Bobbins 
did  not  contribute  1u  any  way  to  the  ob- 
taining of  said  judgment,  or  connive  at 
their  getting  any  advantage  over  thcdr 
other  ereditom.  (15)  That,  Bobbins' con- 
dition steadily  growing  worse,  said  bank, 
on  the  30th  day  of  August,  1886,  by  S.  W. 
Rowan,  as  its  agent,  seized,  under  the 
mortgage  of  July  20th,  all  the  goods  cov- 
ered thereby  that  cuuld  be  found ;  and  at 
the  same  time  said  S.  W.  Rowan,  as  sher- 
iff of  Richland  county,  levied  upon  the 
same  goods  under  the  execution  issued  up- 
on the  judgment  of  N.  K.  Fairbanks  &  Co., 
and  also  levied  under  said  execution  upon 
a  horse,  wagon,  and  harness,  and  some 
money  not  covered  bysaid  mortgage.  (10) 
Tha  t  on  the  2d  day  of  September,  1886,  Bob- 
bins executed  and  delivered  to  Robert  W. 
Shand,  Esq.,  as  assignee,  a  deed  ol  assign- 
ment of  all  ills  property  for  the  benefit  of 
his  creditors,  without  preferences,  dra<rn 
strictly  in  accordance  with  the  provisions 
of  chapter72  of  theGeneralStatuteaof  1882. 
(17)  That  Robl>ins  did  not  intend,  by  any 
of  bis  transactions  with  the  bank,  to  make 
a  general  assignment  of  his  property  for 
the  benefit  of  creditors,  but  intended  only 
to  secure  said  bank,  and  the  officers  of 
said  bank  were  guilty  of  no  act  inconsist- 
ent with  honesty  and  fair  dealing,  and 
supposed  that  they  were  requiring  only 
what  the  bank  bad  a  legal  and  moral 
right  to  damand  and  receive.  (18)  That 
the  plaintiffs,  in  the  action  first  above  en- 
titled, are  bona  ffae  creditors  of  Bobbins 
to  the  amounts  alleged  in  the  complaint 
therein. 

'  1  conclude,  as  matters  of  law,  (I)  that 
the  two  mortgages  executed  by  Bobbins 
in  March  and  April,  1886,  respectively, 
were    Talid,  and    having  been  executed 


more  than  ninety  days  previous  to  the  ex- 
ecution of  the  deed  of  assignment  are  not 
open  to  attack,  even  by  the  assignee;  (2) 
that  the  terms  'Insolvent'  and  'insolven< 
cy '  are  used  in  chapter  72  of  the  General 
Statutesof  1S82,  as  indicating  'a condition 
of  present  iuablllty  to  meet  one's  just  ob- 
ligations as  they  become  due;'  (3)  that 
the  Judgment  in  the  case  of  N.  K.  Fair- 
banks &  Co.  V.  J.  S.  Bobbins  is  valid  as 
against  all  parties,  but  that  the  lien  of  the 
levy  of  the  execution  thereon  did  not  at- 
tach to  any  of  the  goods  covered  by  the 
mortgage  to  the  bank,  and,  even  if  that 
mortgaKi*  should  be  set  aside  as  against 
the  assignee,  it  would  not  operate  to  give 
to  that  levy  a  lien  which  it  has  never  pos- 
sessed ;  (4)  that  the  mortgage  of  July  20. 
1K86,  if  standing  as  an  isolated  transac- 
tion, would  have  been  avoided  by  the  as- 
signment of  September  2,  18S6,  bat  inas- 
much as  it  was  a  mere  renewal  of  the  pre- 
vious mortgages,  and  conferred  no  right 
or  lien  which  the  bank  did  not  claim  by 
virtue  of  the  previous  ones,  it  cannot  be 
held  to  have  given  undue  preference  to  the 
bank  in  fraud  of  chapter  72  of  the  General 
Statutes  of  1882,  and  the  bank  is  entitled 
to  tiie  proceeds  of  the  sale  of  the  mort- 
gaged goods;  (5)  that  Inasmuch  as  the 
payments  and  deposits  of  money  made  by 
Bobbins  were  made  iu  his  regular  course 
of  business,  and  in  pursuance  of  a  promise 
made  previous  to  the  ninety  days  preced- 
ing the  assignment,  they  were  not  avoided 
by  the  assignment,  and  the  assignee  Is  not 
entitled  to  recover  the  amount  thereof; 
(6)  that  the  assignment  of  the  accouutu  in 
August,  and  'all  transfers  of  notes,  bills, 
and  accounts,  between  the  15th  day  of 
June,  1886,  and  the  2d  day  of  September, 
1886,  although  made  in  pursuance  of  a 
promise  made  more  than  ninety  days  pre- 
ceding the  assignment,  were  avoided  by 
the  said  assignment,  and  the  assignee  is 
entitled  to  an  accounting  fur  the  proceeds 
of  collections  thereon,  and  to  have  all  un- 
collected turned  over  to  him.  The  result 
of  these  conclusions  is  (1)  that  the  com- 
plaint in  the  action  first  above  entitled 
should  l>e  dismissed ;  (2)  that  ithe  defend- 
ant, Samuel  W.  Bo  wan,  as  sheriff  of  Blcb- 
land  county,  should  apply  to  the  execu- 
tion of  N.  K.  Fairbanks  &  Co.  the  proceeds 
of  the  sale  of  the  horse,  wagon,  and  har- 
ness, and  money  levied  upon ;  (3)  that  the 
order  of  injunction  restraining  S.  W.  Bow- 
an,  as  against  the  Central  National  Bank 
of  Columbia,  from  pacing  over  to  the  said 
bank  the  proceeds  of  the  sale  of  the  mort- 
gaged goods,  should  be  dissolved;  (4) 
that  said  theCentral  National  Bank  of  Co- 
lumbia should  account  to  Bobert  W. 
Shand.  as  assignee,  for  the  proceeds  of  all 
collections  from  notes,  bills,  or  accounts 
transferred  to  it  by  Bobbins  between  the 
15th  day  of  June,  1886,  and  the  2d  day  of 
September  following,  and  also  for  anybal- 
ance  of  the  proceeds  of  the  sale  of  the 
mortgaged  goods  after  satisfying  the  debt 
secured  by  the  mortgage.  The  testimony 
taken  by  me,  together  with  the  exhibits 
thereto  annexed,  is  herewith  filed  as  Ex- 
hibit X.  All  of  which  Is  respectfully  sul>- 
mitted.  JoBN  T.  Sbibbls,  Master.  Rich- 
land county." 
"These  three  cases  were  heard  togetba 
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before  the  master,  who  makes  one  report 
on  them,  and  tbey  come  before  mo  on  ex- 
ceptions to  the  flodlnga  of  tact  and  conclo- 
sionH  of  law  in  the  two  cases  last  nbove 
entitled.  There  being  no  exceptions  to 
the  report  on  the  part  of  Akers  &  Bros,  et 
al.,  piaintitfs,  in  the  suit  first  above  enti- 
tled, the  report  must  be  confirmed  as  to 
them,  and  their  complaint  in  that  action 
is  hereby  dismissed,  with  costs.  I  will 
here  discnss  only  the  points  as  to  which  I 
differ  with  the  master:  F'irst.  The  master 
fixes  the  15th  day  of  Jane,  1886,as  the  date 
when  the  Central  National  Bank  had  no- 
tice of  the  iHBolvency  ol  Bobbins.  In  this, 
my  conclosion  is  that  he  erred,  and  my 
finding  is  that  the  bank  had  such  notice 
for  the  whole  period  of  ninety  days  pre- 
ceding the  2d  day  of  September,  isse,  the 
date  of  assignment;  that  is,  from  the  4th 
day  of  June,  1886,  inclusive,  his  actual  in- 
solvency having  existed  when  be  executed 
the  mortgage  In  Mareb,  and  continued  up 
to  the  assignment.  If  the  master's  defini- 
tion of  the  term  '  Insolvency '  Is  correct, 
f.e.,thatit  is'a  condition  of  presentinnbil- 
Ity  to  meet  one's  Just  obligations  as  they 
become  due,'  It  follows,  as  the  night  the 
day,  that  the  bank  knew  of  it  when  the 
first '  mortgage  was  taken,  and  its  board 
of  directors  refused  to  allow  his  overdraft 
to  stand,  except  upon  such  conditions  as 
deprived  bim  of  ability  to  pay  any  other 
debt  without  Its  consent.  I  do  not  think, 
however,  that  our  courts  have  adopted  'so 
harah  a  construction ;  and  my  own  opin- 
ion is  that  an  insolvent  debtor  is  one  who 
does  not  own  a  sufficiency  of  property, 
when  reduced  to  cash  by  the  ordinary  le- 
gal processes,  to  pay  his  debts,  with  ac- 
crued costs  and  Interest.  But,  in  the  view 
I  take  of  the  case,  it  la  not  necessary  for 
me  to  decide  this,  as,  in  my  own  opinion. 
Bobbins  was  Insolvent  for  the  period 
named  in  any  sense  of  the  term,  and  the 
bank  had  reasonable  cause  to  believe  him 
BO  prior  to  the  4th  day  of  June,  1886.  In 
Mareh,  he  owed  the  bank  f 9,186,  and  to 
oet  f  1,800  more  be  mortgaged  all  that  he 
had,  and  all  that  he  expected  to  get,  in  the 
shape  of  g;oods  and  merehandise,  and 
promised  to  assign  all  bis  choses  in  action, 
stipnlating  that  at  Its  pleasure  only  he 
might  nse  some  money  in  the  conduct  of 
his  bUBinesB.  He  failed  to  pay  up  his  in- 
debtedness within  the  time  stipulated, 
and  on  the  80th  day  of  April,  1886,  gave  a 
new  mortgage  to  secnre  the  balance.  Nei- 
ther of  these  mortgages  was  recorded,  be- 
canse  he  requested  that  they  should  not 
be,  and  this  was  known  to  the  president 
and  board  of  directors.  Prior  to  the  4th 
day  of  June,  numerous  suits  were  com- 
menced against  him,  and  were  defended 
only  for  the  purpose  of  delay.  Col.  John 
T.  Sloan,  Jr.,  one  of  the  dlrectore  of  the 
bank,  aud  Its  solicitor,  knew  of  these 
facts,  and  filed  the  answer  for  Bobbins, 
and  in  argument  it  is  urged  that  he  did 
not  and  could  notcommunlcatehisknowl- 
edge  to  the  bank  on  account  of  his  rela- 
tions to  Bobbins;  but  Bobbins  had  em- 
ployed him,  knowing  him  to  be  a  director 
of  the  bank,  and  the  solicitor  through 
whom  the  bank  acted  in  taking  the  sever- 
al mortgages.  Notice  to  Sloan  in  these 
eapadtles  is  notice  to  the  bank.    In  such 


matters  the  director  is  the  bank.  Sop- 
pose  Bobbins  had  owed  Sloan  as  an  Indl- 
ridual,  and  had  given  him  the  same  Infor- 
mation as  an  attorney,  could  Sloan,  the 
individual,  have  said  that  he  was  igno- 
rant of  the  knowledge  that  Sloan,  the  at- 
torney, had?  Surely  not.  Nor  can  Sloan, 
the  bank,  claim  to  be  ignorant  of  the 
knowledge  of  Sloan,  the  attorney.  More- 
over, the  bank  itself  had  for  collection, 
and  returned  unpaid,  many  claims  against 
Bobbins  prior  to  the4tb  day  of  June,  and 
it  Is  held  to  knowledge  of  those  facts;  for, 
although  such  acts  may  have  been  per- 
formed by  subordinate  officers,  the  acts  of 
such  officers,  within  the  scope  of  their  em- 
ployment, are  the  acts  of  the  bank.  la 
this  case  the  acts  of  the  subordinate  offi- 
cers were  entered  of  Tecord  on  the  books 
of  the  bank,  and  were  reported  to  Its 
cashier,  the  chief  executive  officer  thereof. 
Notice  to  a  subordinate  officer  may  not 
benotlce  to  the  bank,  but  when,  by  a  sub- 
ordinate officer,  it  performs  an  act,  it  is 
clearly  the  act  of  the  bank  which  it  la 
bound  to  know.  Second.  The  master 
found  that  the  payments  made  by  Bob- 
bins within  the  ninety  days  preceding  bis 
assignment  were  made  in  the  regular 
conrse  of  his  business,  and  concluded  that 
they  were  therefore  valid  as  against  hia 
assignee.  Payments  made  under  the  cir- 
cumstances detailed  by  all  of  the  witnesses 
could  not  be  said  to  have  been  in  the  reg- 
ular course  of  a  merchant's  business,  and 
I  find  that  they  were  not.  But.  even  If  bo 
made,  tbe  fact  would  be  pertinent  only  to 
the  inquiry  whether  the  bank  had  reasona- 
ble cause  to  believe  him  to  be  insolvent, 
and  I  have  found  that  it  had  such  groonds 
from  other  evidence.  The  statute  makes 
uo  exception  in  favor  of  any  payments, 
but  is  appUcttble  to  all  made  nnder  thecir- 
cumstances  named  In  the  statute.  Such 
payments  were  preferences  in  fraud  of 
the  act,  and  are  void  as  against  the  as- 
signee. Third.  The  master  found  that 
the  mortgage  of  July  20, 188B,  was  a  mere 
renewal  of  the  previous  ones,  and  con- 
cluded that  therefore  it  did  not  confer  a 
preference  in  fraud  ol  the  act.  I  find  that 
it  was  not  a  mere  renewal,  and  that  It 
did  c( infer  additional  rights  upon  the 
bank.  The  forty  days  allowed  by  law  for 
the  recording  of  the  mortgage  of  April  90, 
1886,  had  expired  on  the  9th  of  June,  and 
as  to  all  subsequent  creditors  and  pur- 
chasers it  had  ceased  to  exist  as  a  lien,  al- 
though there  was  a  possibility  of  Its  l>eing 
instilled  with  new  life,  and  becoming  a 
new  lien  by  being  recorded.  The'  mort- 
gage of  July  20th  gave  then  to  the  bank 
what  it  did  not  then  hold  as  to  such  cred- 
Itore  who  are  now  represented  by  the  as- 
signee. It  comes  directly  under  the  pro- 
visions of  the  act,  and  must  be  held  to 
have  been  avoided  by  the  assignment,  al- 
though good  as  between  the  partdes. 
Fourth.  The  master  found  as  matter  ot 
fact  that  the  levying  of  tbe  execution  of  N. 
K.  Fairbanks  &  Co.,  and  the  selsure  by 
the  sheriff  of  the  goods  and  eOecta  of 
Bobbins,  were  contemporaneous.  In  thia 
I  concur,  but  I  cannot  agree  with  the 
mastnr  that  in  the  event  of  the  mortgage 
given  to  the  bank  being  pet  aside, It  would 
not  give  Fairbanks'  levy  a  lies  oa  the 
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goods  covered  bj  said  mortgage.  I  hold 
that  tbe  propertj  ot  Bobbins,  so  far  as 
Fairbanks  was  eoncerbed,  was  as  if  no 
mortgage  wbatever  was  on  thq  property, 
and  there  is  no  reason  why  tbe  levy  was 
not  goud  to  tbe  amount  ot  the  Judgment. 
It  Is  theretore  ordered,  adjudged,  and  de- 
creed (1)  tiiat  tbe  report  of  tbe  roaster  be 
and  the  same  is  hereby  confirmed  In  all  re- 
spects lu  which  it  is  not  hereby  modified; 
(2)  that  the  defendant,  tbe  Central  Na- 
tional Bank  of  Columbia,  do  account  be- 
rore  the  master  (or  all  sums  paid  to  it  t>y 
Bobbins  on  account  of  prior  indebtedness, 
from  the  4th  day  ot  June,  1886,  up  to  tbe 
time  of  bis  assignment,  and  for  the  pro- 
ceeds o(  all  noteti,  bills,  drafts,  accounts, 
or  other  evidences  of  Indebtiednees  as- 
signed or  turned  over  to  it  by  him  within 
said  period,  except  in  so  far  as  it  may 
have  paid  him  actual  cash  oritsequtvalent 
tberefor  at  tbe  tiQie  of  such  assignment 
or  transfer,  and  that  it  do  also  account 
for  all  goods  and  merchandise  orotber 
things  of .  value  turned  over  to  It  within 
the  same  period  under  like  circumstances, 
together  with  interest  on  all  such  sums; 
(8)  that  Samuel  W.  Bowan,  Esq.,  as  sher- 
iff of  BIchland  county,  do  apply  the 
proceeds  of  tbe  sale  of  the  mortgage 
goods  in  his  bands  first  to  the  satisfac- 
tion of  the  execution  of  N.  K.  Fairbanks  & 
Co.,  and  then  pay  over  the  balance  to  tbe 
plaintiff,  Robert  W.  Shand,  as  assignee  of 
J.  8.  Bobbins;  (4)  that  N.  K.  Fairbanks 
&  Co.  have  their  costs  of  the  action  out  of 
tbe  plaintiff,  and  that  the  plaintiff  have  his 
costs  of  both  actions  out  of  the  defendant, 
tbe  Central  National  Bank  of  Columbia. " 

John  r.  Sloan,  Jr.,  tor  Centml  Nat.  Bank 
of  Columbia.  CJark  A  Muller  and  LjrJee  A 
Huyvaworth,  for  Bobert  W.  iSband.  W.  S. 
iiontelth,  fur  Akerset  al.  IdarsbnII  A  We»- 
ton,  for  N.  K.  Fairbanks  ft  Co.  John  T. 
Rbett,  for  Samuel  W.  Bowan. 

McIvBR,  J.  There  being  no  appeal  from 
tbe  Judgment  dismissing  the  complaint  in 
tbe  case  first  above  stated.  It  may  be  dis- 
missed from  further  consideration.  It  re- 
mains, therefore,  only  tu  consider  the  ap- 
peals in  tbe  other  two  cases.  It  appears 
that  one  J .  S.  Bobbins,  who  bad  for  a  year 
or  more  previous  to  the  transactions  here 
brought  under  review,  been  engaged  in 
tbe  mercbantile  business  in  the  city  of 
Columbia,  on  the  2d  of  September,  1886, 
made  a  general  assignment  for  tbe  benefit 
of  bis  creditors  to  the  plaintiff,  Shand,  In 
conformity  to  the  provisions  of  chapter  72 
of  tbe  General  Statutes  of  1882,  and  these 
two  actions  were  brought  by  him,  as  such 
assignee,  the  one  to  require  tbe  bank  to 
account  for  certain  payments  alleged  to 
have  been  made  by  Bobbins  to  the  bank, 
on  pre-existing  Indebtedness,  and  certain 
assignments  of  sundry  choses  In  action 
alleged  to  have  been  made  by  said  Bob- 
bins to  said  bank  as  a  security  for  such 
indebtedness,  and  the  other  to  require 
Bowan,  tbe  sheriff,  to  pay  over  to  plain- 
tiff the  proceeds  ot  tbe  sale  of  the  goods 
and  chattels  of  said  Bobbins,  which  had 
b<!en  seized  and  sold  by  him,  as  well  un- 
der a  mortgage  executed  by  Bobbins  to 
the  bank  as  under  an  execution  issued  to 
poforce  a  Judgment  recovered  by  Fair- 


banks ft  Co.  against  said  Bobbins.  These 
claims  thus  made  are  based  upon  the  alle- 
gation that  the  payments  and  assign- 
ments above  referred  to,  as  well  as  tbe 
mortgage  to  the  bank,  were  made  within 
90  days  before  the  execution  of  the  deed  ol 
assignment,  and,  as  against  tbe  same, 
are  void  under  tbe  provisions  of  section 
2016  of  the  General  Statutes,  but  that,  the 
mortgage  being  good  and  valid  as  be- 
tween the  parties  to  it,  Fairbanks  ft  Co. 
could  acquire  no  Hen  on  the  mortgaged 
property  under  a  Judgment  entered  uter 
condition  broken ;  and  hence  that  plaintiff 
was  entitled  to  the  entire  proceeds  of  the 
sale  of  the  mortgaged  property.  To  es- 
tablish these  claims  on  the  part  of  the 
plaintltl  it  is  necessary  for  him  to  show 
(1)  that  Bobbins  was  Insolvent  at  the 
time  of  tbe  transactions  had  with  the 
bank  here  sought  to  be  avoided ;  (2)  that 
these  transactions  were  entered  Into  by 
Bobbins  **  with  a  view  to  give  a  preference 
to  the  bank;"  (8)  that  tbe  bank  bad  "rea- 
sonable cause  to  believe"  that  Bobbins 
was  Insolvent  at  the  time;  (4)  that  the 
bank  bad  " reasonable  cause  to  believe" 
that  such  transactions  were  made  by 
Bobbins  "In  fraud  "of  tbe  provisions  of 
chapter  72  of  the  General  Statutes;  (6) 
that  these  transactions  took  place  within 
90  days  before  tbe  execution  of  tbe  deed  ol 
assignment. 

To  determine  whether  the  plalntiS  has 
succeeded  In  establishing  all  ot  tbese  ma- 
terial facts,  a  brief  statement  of  the  sev- 
eral transactions  between  tbe  bank  and 
Bobbins,  as  developed  by  the  testimony, 
will  be  necessary,  though  tbe  same  will  be 
found  more  fully  stated  in  the  report  ol 
the  master,  and  the  decree  ot  tbe  circuit 
Jadge,  both  of  which  should  be  incorpo- 
rated in  the  report  of  this  case.  It  seems 
that  from  tbe  first  Bobbins  was  permit- 
ted to  overdraw  bis  accouut  with  the 
bank,  upon  the  security  of  bills  of  lading 
deposited  with  the  bank  for  merchandise 
purchased  by  Bobbins.  This  course  ot 
buHlnesscoutinued  until  the  16th  ot  March, 
1886,  when  it  was  found  that  ^the  over- 
drafts amounted  to  something  over  f  9.000, 
and  on  that  day  tbe  bank  loaned  Bobbins 
on  bis  own  note  the  further  sum  of  f  1,800 
to  pay  certain  acceptances  ot  bis  then  ma- 
turing inanotfaerbank,and  took  from  him 
a  mortgage  on  his  stock  of  goods  then  in 
tbe  store,  as  well  as  all  that  might  there- 
alter  be  acquired,  to  secure  said  loan,  as 
well  as  the  amount  of  the  overdrafts 
above  mentioned,  and  surrendered  the 
bills  of  lading;  tbe  understanding  being 
that  Bobbins  would  deposit  all  bTs  funds 
in  the  bank,  and  transfer  to  it  as  further 
"security  certain  bills  and  accounts,"  he 
being  allowed  to  check  against  his  de- 
posits "for  Bucb  sums  as  would  be  neces- 
sary to  run  bis  business, "  the  balance  go- 
ing to  the  reduction  ot  his  overdrafts, 
"  which  it  was  expected  would  be  paid  up 
within  forty  days. "  This  course  ot  bust 
ness  seems  to  have  continued  until  tbe 
80th  ot  April,  1886,  when  it  appeared  that 
Bobbins  had  reduced  his  account  for  over- 
drafts something  over  f5,000,  but  bad 
paid  nothing  on  the  note  for  f  1,800,  and 
on  that  day  he  gave  a  renewal  note  for 
the  same,  and  "  executed  a  new  mortgage 
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as  a  renewal  of  the  first  one,  which  was 
surrendered  to  him,  but  was  probably 
nut  marked  'satlufied*  or 'canceled.'"  This 
mortgaKe  was  of  the  same  tenor  and 
form  as  the  former  one,  but  neither  of 
them  were  ever  recorded,  because  Bobbins 
requested  that  they  should  not  be  put  tip- 
on  i-ecord,  as  it  would  injure  his  credit. 
During  the  month  of  May',  the  creditors  of 
Bubblnscommenced  bringing  Ruits against 
bim,  the  earliest  bnving  been  commenced 
on  the  I4th  of  that  month,  but  none  of 
these  suits  were '  carried  Into  judgment 
until  after  the  transactions  here  brought 
in  question  occurred;  and  the  testimony 
tends  to  show  that  service  was  accepted 
in  most  if  not  all  of  these  cases,  with  a 
view  to  prevent  its  being  known.  At  all 
events  there  is  no  evidence  that  the  bank 
knew  anything  of  these  suits  before  the 
last  mortgage  was  taken,  unless  the  no- 
tice to  Sloan  can  be  regarded  as  notice  to 
the  bank,  which  will  hereinafter  be  con- 
sidered. It  Is  true  the  cashier.  Sawyer, 
does  say  in  his  testimony:  "We  knew 
that  pressure  had  been  brought  to  bear  by 
some  ol  his  creditors,  but  we  bad  confi- 
dence in  his  ability  to  pay  us.  We  had  no 
uneasiness."  But  he  does  not  say  when 
this  knowledge  was  acquired,  wbetner 
before  or  after  the  last  mortgage  was 
taken  and  the  payments  and  assignments 
complained  of  had  been  made.  Hn,  too, 
there  is  a  want  of  deflnlteness  as  to  the 
time  when  the  drafts  drawn  on  Bobbins 
through  the  bank  commenced  to  go  back, 
and  the  amounts  of  such  drafts.  The 
cashier  offered  in  bis  testimony  to  pre- 
pare a  list  of  the  drafts  sent  back,  but  it 
does  not  appear  that  any  such  Ust^was 
ever  called  for  by  plaintiff,  it  also  ap- 
pears that  Bobbins  employed  counsel  to 
appear  in  all  the  suits  brought  against 
him,  except  that  of  Fairbanks  &  Co., 
which  seems  to  have  been  inadvertently 
overlooked.  The  result  was  that  none  of 
these  cases  were  put  in  judgment  until 
after  the  deed  of  assignment  was  execut- 
ed except  that  of  Fairbanks  &  Co.,  in 
which  Judgment  was  entered  on  SOtb  ol 
August,  1886.  though  the  order  for  Judg- 
ment was  obtained  some  time  in  July,  but 
at  what  precise  date  does  not  appear, 
though  the  inference  is  that  it  was  in  the 
latter  part  of  the  month,  probably  after 
the  last  mortgage  to  the  bank  was  exe- 
cuted. One  ol  the  counsel  thus  employed 
by  Bobbins  was  Mr.  Sloan,  who  was  ihen 
solicitor  of  the  bank,  and  also  one  of  the 
directors;  and  one  of  the  questions  in  the 
case  is  whether  his  knowledge,  thus  €m:- 
qnired.  can  be  imputed  to  the  bank.  On 
the  20th  of  July,  18S6,  Bobbins,  hurlng  re- 
duced his  account  for  overdrafts  to  about 
the  sum  of  f  2,700,  but  having  paid  noth- 
ing on  the  fl,800  note,  executed  a  new 
mortgage  on  his  stock  of  goods  then  on 
band  as  well  as  such  as  be  might  there- 
after acquire,  to  secure  these  two  amounts; 
and  some  time  In  August,  1886,  ( the  pre- 
cise date  not  being  stated,)  Bobbins,  in 
Bnrsuance  of  the  arrangement  made  In 
[arch,  1886,  when  the  bank  surrendered 
the  bills  of  lading,  transferred  to  the 
bank  certain  of  his  book-accounts,  upon 
which  considerable  sums  have  been  col- 
lected by  the  bank.    On  the  80th  of  Au- 


gust, 1886,  the  bank,  through  its  agent, 
the  defendant,  Bowan,  seized  the  stock  of 
goods  in  the  store  of  Bobbins,  the  said 
Bowan,  as  sheriff,  at  the  same  time  levy- 
ing on  said  stock,  as  well  as  a  horse,  wag- 
on, and  harness,  together  with  some 
money  found  in  the  store,  and  all  the 
property  so  seized  and  levied  on,  except 
the  money,  was  sold  by  said  Bowan,  who 
now  holds  the  proceeds  subject  to  such 
decree  as  may  be  made  herein.  The  mas- 
ter, to  whom  all  the  issues  were  referred, 
found,  among  other  things,  as  matter  of 
fact,  that  from  about  the  15th  of  June, 
1880,  the  bank  had  reasonable  cause  to  be- 
lieve that  Bobbins  was  insolvent,  in  the 
legal  sense  of  the  term,  but  the  payments 
and  deposits  made  by  him  were  made  in 
pursuance  of  his  previous  promise,  and  In 
the  regular  coarse  of  his  business  with 
the  bank,  who  considered  that  they  were 
requiring  of  him  only  what  he  was  legally 
and  morally  bound  by  bis  promise  to  do; 
that  between  the  date  and  maturity  of 
the  mortgage  of  SUth  of  April,  as  well  as 
between  the  date  and  maturity  of  the 
mortgage  of  20th  of  July,  the  stock  of 
goods  had  been  materially  cbang:ed  by 
sales  and  purchases,  and  Bobbins  had  con- 
tracted debts  which  have  not  been  paid; 
that  the  mortgage  of  20th  of  July  was  In- 
tended as  a  renewal  of  the  previous  mort- 
gages, and  not  as  a  change  thereof;  that 
the  officers  of  the  bank  were  guilty  of  no 
8u:t  Inconsistent  with  honesty  and  fair 
dealing,  and  supposed  that  they  were  re- 
quiring from  Bobbins  only  what  they  bad 
a  legal  and  moral  right  to  demand ;  and 
that  the  judgment  of  Fairbanks  &  Co. 
was  obtained  without  any  collusion  or 
connivance  with  or  on  the  part  of  Bob- 
bins, who  did  not  contribute  in  any  way 
to  the  obtaining  of  said  Judgment.  And. 
as  matter  of  law,  he  found,  among  oth- 
er things,  that  the  terms  "insolvent"  and 
"Insolvency,"  as  used  in  chapter  72  of  the 
General  Statutes,  signify  "a  condition  of 
present  inability  to  meet  one's  Just  obli- 
gations as  they  become  due;"  that  the 
mortgage  of  20th  of  July  being  a  mere  re- 
newal of  the  previous  mortgages,  and 
confen'ing  no  rieht  or  Hen  which  the  bank 
did  not  claim  by  virtue  of  the  prevluus 
ones,  it  cannot  be  held  to  have  given  any 
preference  to  the  bank  in  fraud  of  the  pro- 
visions of  chapter  72  of  the  General  Stat- 
tutes,  and  hence  that  the  bank  is  entitled 
to  the  proceeds  of  the  sale  of  the  mort- 
gaged goods;  litMt  inasmuch  as  the  pay- 
ments and  deposita  of  money  made  by 
Bobbins  to  and  with  the  bank  were  made 
in  his  regular  course  of  business,  and  in 
pursuance  of  a  promise  made  previous  to 
the  90  days  preceding  the  assignment, 
they  were  not  avoided  by  the  assignment, 
and  hence  the  assignee  is  not  entitled  to 
recover  the  same ;  that  the  assignment  of 
the  accounts  and  other  choses  in  action 
made  in  August,  although  made  In  pursu- 
ance of  a  previous  promise,  made  before 
the  90  days  commenced  to  run,  were 
avoided  by  the  assignment,  and  the  as- 
signee Is  entitled  to  an  accounting  for  the 
same;  and  that  the  Judgment  of  Fair- 
banks &  Co.  Is  valid,  as  against  all  the 
parties,  but  that  the  lien  secured  by  the 
levy  of  the  execution  did  not  attach  to 


Digitized  by 


Google 


S.  C.) 


AKEKS  V.  BOWAN. 


Ifl 


sny  of  tbe  goods  covered  by  the  niort- 
gage,  and  even  If  Bucb  mortgage  abuuld 
be  held  void,  au  against  the  assignee,  this 
would  not  operate  to  give  such  execution 
a  Hen  on  the  goods  embraced  in  the  mort- 
gage. To  this  report  all  parties  excepted, 
and  the  case  having  been  beard  by  bis 
honor,  Jadge  Nobton,  be  held,  among 
other  thingH,  (1)  that  the  master  erred 
In  fixing  the  15th  of  June  as  the  date  when 
the  bank  had  notice  of  the  InHolvency  of 
Bobbins,  and,  on  the  contrary,  his  conrlu- 
slon  was  that  tbe  bank  bad  reasonable 
cause  to  believe  that  Bobbins  was  Insolv- 
ent not  only  In  the  rigid  sense  of  that 
term  adopted  by  tbe  master,  bat  also  in 
any  sense  of  that  term,  prior  to  tbe  4tb  of 
June, — the  day  on  which  the  00  days  com- 
menced to  run, — and  In  fact  he  seems  to 
think  that  tbe  bank  had  reasonable  cause 
to  believe  that  Bobbins  was  insolvent, 
even  In  the  more  restricted  sense  of  that 
term,  which  be  s(>emB  to  prefer  to  that 
adopted  by  the  master,  vix.,  "that  an  in- 
solvent debtor  is  one  who  does  not  own 
a  snfUclency  of  property,  when  reduced  to 
cash  by  tbe  ordinary  legal  processes,  to  pay 
bia  debts,  with  accrued  costs  and  inter- 
est," as  tar  back  as  March,  1886,  when 
thn  first  mortgage  was  given ;  (2)  that  tbe 
master  erred  In  holding  that  the  pay- 
ments made  to  the  bank  by  Bobbins,  with- 
in the  90  days  prior  to  the  execution  of 
tbe  deed  of  assignment,  were  made  in  tbe 
regular  course  of  business,  but,  even  it  so 
made,  tbey  might  still  be  avoided,  by  the 
fact  tbat  tb^e  bank  bad,  at  tbe  time, 
reasonable  cause  to  believe  tbat  he  was 
insolvent;  (8)  tbat  the  master  erred  in 
finding  that  the  mortgage  of  20tb  of  July 
was  a  mere  renewal  of  the  previous  mort- 
gagee; (4)  that  tbe  master  erred  in  hold- 
ing tbat,  even  it  tbe  mortgage  to  tbe  bank 
be  aet  aside,  thia  would  not  give  Fair- 
banks &  Co.  a  lien  on  tbe  goods  embraced 
in  the  mortgage,  by  virtue  of  their  levy 
thereon.  Judgment  was  accordingly  ren- 
dered, in  pursuance  of  these  views,  and 
from  that  Judgment  both  the  plaintiff  and 
tbe  Central  Bank  appeal,  raising  the  sev- 
eral questions  which  will  now  be  consid- 
ered, and  first  the  appeal  of  the  bank. 

If  the  terms  "insolvent"  and  "Insolv- 
ency, "  as  used  in  our  assignment  law,  can 
be  properly  Interpreted  as  8lgnltving''a 
condition  of  present  inability  to  meet  one's 
)aat  obllgatlonr  as  they  become  due,"  or, 
to  express  it  in  other  words,  "  a  present 
inability  to  pay  debts  as  they  mature  in 
the  ordinary  course  of  business, "  then  it 
seems  to  me  clear  tbat  the  conclusion 
adopted  by  the  circuit  court  must  be  af- 
firmed, unless  it  appears  that  the  transac- 
tions between  the  bank  and  Bobbins,  with- 
in the  90  days  preceding  tbe  execution  of 
tbe  deed  of  assignment,  should  properly  be 
regarded  as  mere  renewals  or  exchanges 
of  securities  acquired  by  the  bank  prior  to 
the  commencement  of  the  currency  of  the 
90  days.  I  propose  then  to  Inquire  first 
whether  that  Is  tbe  proper  construction 
of  the  terms  "Insolvent"  and  "insolvency  " 
as  used  in  our  assignment  law.  So  far  as 
I  am  Informed,  we  have  no  case  in  this 
state  which  authoritatively  adjudicates 
thia  question,  and  nonesuch  has  been  cited. 
On  the  contrary,  reliance  la  placed  mainly, 


It  not  entirely,  upon  the  fact  tbat  tbe  ea- 
preme  court  of  the  United  States  has  placed 
such  an  Interpretation  upon  those  terms 
as  used  In  tbeUnitediStnteB  bankrupt  law; 
and,  under  the  rule  that,  when  one  sover- 
eignty adopts  an  enactment  of  another, 
tbe  interpretations  of  its  law  by  the  latter 
is  usually  accepted  by  the  former,  it  Is  con- 
tended that  tbesameinterpretatiun should 
be  given  to  those  terms  as  used  In  our  as- 
signment law.  While  I  do  not  propose  to 
controvert  the  correctness  of  this  general 
rule,  or  to  indicate  any  of  the  qualifica- 
tions to  which  it  is  subject,  I  do  not  think 
it  is  applicable  to  tbe  present  case,  for  tbe 
simple  reason  that  our  assignment  law 
cannot  be  regarded  as,  in  any  sense,  a 
bankrupt  or  an  insolvent  law.  Bot-rill, 
Assignm.  (4tb  Ed.)  §  47,  p.  67 ;  Mayer  v. 
Hellman,  91  U.  S.  496;  Beck  v.  Parker,  05 
Pa.  Si.  262.  Hence,  It  seems  to  tnethat 
the  rule  does  not  require  us  to  adopt  tbe 
construction  which  tbe  courts  of  one  sov- 
ereignty bave  placed  upon  the  terms  of  an 
act  adopted  for  one  purpose,  In constrtrtng 
oar  act  adopted  fur  a  different  puritos^, 
even  though  some  of  tbe  terms  used  id 
both  acts  may  be  practically  the  same. 
On  the  contrary,  as  I  understand  lt,one'ot 
tbe  primary  rules  in  the  construction  of  a 
statute  is  that  tbe  words  used  therein 
should  be  taken  in  their  ordinary  and  pop- 
nlarsigniflcation,  unless  there  is  something 
In  the  statute  requiring  a  different  inters 
pretation.  Cooley,  Const.  Lim.  68,  69; 
Potter,  Dwar.  St.  127-146.  This  is  really 
nothing  more  than  aruleot  common  sense, 
for  it  must  be  supposed  that  the  legisla- 
ture in  enacting  a  statute  intended  that 
the  words  used  therein  should  be  under> 
stood  in  the  sense  In  which  tbey  are  or- 
dinarily and  popularly  understood  by  the 
people  for  whose  guidance  and  govern- 
ment the  law  was  enacted,  unless  there  is 
something  in  the  statute  showing  that  the 
words  in  question  were  used  In  some  other 
sense.  Now,  it  cannot  be  denied  tbat  the 
usual  and  popular  signification  of  tbe 
terms  "insolvent"  and  "insolvency  "  is  not 
that  which  it  is  here  proposed  to  attrib- 
ute to  them,  but,  on  the  contrary,  those 
terms  are  generally  used  to  denote  "an  In- 
sufflciency  of  the  entire  property  and  as- 
sets ol  an  individual  to  pay  his  debts;" 
and  this  Is  admitted  by  Field,  J.,  in  Toot 
V.  Martin,  13  Wall,  at  page  47,  to  be  the 
"general  and  popular  meaning"  of  those 
terms.  It  seems  to  me,  therefore,  that  this 
is  the  proper  interpretation  to  be  given 
those  terms  in  our  assignment  law,  as  I 
am  unable  to  find  anything  In  that  stat- 
ute Indicating  an  intention  that  a  more 
rigid  and  narrow  interpretation  should  be 
given  to  them.  Especially  should  this  be 
so  when,  so  tar  as  I  am  informed,  there  is 
no  instance  where  the  courts  of  this  state 
have  shown  any  disposition  to  give  to  the 
terms  "  insolvent "  and  "  insolvency  "  apy 
such  narrow  and  rigid  interpretation  as 
that  adopted  by  the  supreme  court  of  the 
United  States  in  construing  their  bank- 
rupt law.  On  the  contrary,  as  far  as  I  am 
informed,  our  courts,  whenever  called  up- 
on to  consider  the  question  of  insolvency 
in  any  form,  have  invariably  treated  it  as 
tbat  condition  in  which  a  debtor  is  found 
when  bis  property  is  Insufficient  to  yield  a 
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(and  Bafficient  to  pay  his  debts  throngta 
the  agency  ot  tbe  process  of  law.  It  seems 
to  me,  therefore,  that  the  fandamental 
error  on  this  branch  of  the  case  is  In  Im- 
partlng  to  the  terms  "insolvent"  and  "in- 
solvency"  a  more  narrow  and  rigid  inter- 
pretation than  they  should  bear. 

It  is  tme  that  the  clrcnit  ]adce,  while 
not  expressly  overruling  the  master's  con- 
clusion of  law,  as  to  the  proper  significa- 
tion of  those  terms,  does  express  his  prefer- 
ence for  the  signification  which  I  hare 
adopted,  but  holds  that  in  any  sense  ot 
those  terms  Bobbins  was  Insolvent,  and 
that  the  bank  had  reasonable  cause  to 
believe  him  to  be  so  at  the  time  the  trans- 
actions here  sought  to  be  avoided  were 
entered  Into.  Without  stopping  to  in- 
quire when  Bobbins  became  insolvent,  in 
theproper  sense  ol  thatterm, — a  matter  as 
to  which  tbe  testimony  seems  to  be  very 
indefinite,— and  assuming,  for  the  purpose 
of  this  inquiry,  that  Bobbins  was  Insolv- 
ent at  that  time,  the  important  question 
still  remains  whether  the  bank  had  then 
reasonable  cause  to  believe  htm  to  be  so. 
Tbe  circuit  Judge  seems  to  base  his  conclu- 
sion as  to  this  question  upon  two  points: 
(1)  Tbe  tact  that  Col.  Sloan,  being  the 
solicitor  of  the  bank  and  one  of  Its  direct- 
ors, and  knowing  that  a  nnmber  of  suits 
had  been  brought  against  Bobbins,  his 
knowledge  must  be  imputed  to  the  bank. 
( 3)  That  drafts  dra  wn  on  Bobbins  thro  ugh 
tbe  bank  bad  been  returned  unpaid  prior 
to  the  4tb  of  June,  and  the  bank  must  be 
held  to  knowledge  of  those  facts,  as  they 
were  entered  on  tbe  books  of  the  bank, 
and  reported  to  the  cashier  by  the  collec- 
tion clerk.  Berg.  As  to  the  first  of  these 
points.  It  seems  to  me  that  the  circuit 
fudge  overlooked  tbe  qaallflcationsto  the 
admitted  general  rule  that  notice  to  the 
agent  Is  notice  to  the  principal.  Sloan, 
though  he  was  at  the  time  the  solicitor  of 
the  bank  and  one  of  Its  directors,  did  not 
acquire  knowledge  of  the  fact  that  suits 
were  commenced  against  Bobbins  while 
acting  in  either  ot  those  capacities.  On 
tbe  contrary,  be  acquired  it  as  the  attor- 
ney ot  Bobbins,  and  therefore,  so  far  from 
being  under  any  obligation  to  communi- 
cate such  knowledge  to  the  bank.it  would 
have  been  a  violation  of  the  professional 
confidence  reposed  in  him  by  Bobbins  for 
him  to  have  done  so.    The  manifest  pur- 

gose  of  Bobbins  was  "to  stave  oft"  action 
y  bis  creditors,  and  to  conceal,  as  far  as 
practicable,  tbe  fact  that  he  was  being 
sued ;  and  hence  it  would  have  been  a  clear 
breach  of  confidence  on  Sloan's  part  to 
have  communicated  to  the  bank  knowl- 
edge that  he  bad  acquired  as  the  attorney 
ot  Bobbins,  and  It  cannot,  for  a  moment, 
be  assumed  that  he  had  done  so.  As  Is 
well  said  by  Bradley,  J.,  in  tbe  Case  of 
Distilled  Spirits,  11  Wall.,  at  page  367: 
"The  general  rule  that  a  principal  Is  bound 
by  tbe  knowledge  of  his  agent  Is  based  up- 
on the  principle  of  law  that  tt  Is  the 
agent's  duty  to  communicate  to  his  prin- 
cipal the  knowledge  which  he  has  respect- 
ing the  subject-matter  of  negotiation,  and 
the  presumption  that  be  will  perform  that 
duty.  When  It  is  not  the  agent's  duty  to 
communicate  such  knowledge,  when  It 
would  be  unawful  tor  blm  to  do  so,  as,  for 


example,  when  It  has  been  acquired  confi- 
dentially as  attorney  for  a  former  client  in 
a  prior  transaction,  the  reason  of  the  rule 
ceases,  and  In  such  a  case  an  agent  would 
not  be  expected  to  do  that  which  woald 
involve  the  ttetrayal  of  professional  confi- 
dence; and  bis  principal  ought  not  to  be 
bound  by  his  agent's  secret  and  confi- 
dential Information. "  See,  also.  Wicker- 
sham  V.  Zinc  Co..  18  Kan.  481;  Bank  v. 
Christopher,  40  N.  J.  Law,  436;  Bank  v. 
Chase,  72 Me.  228,  SO  Amer.  Bep.  319,  especial- 
ly the  note  to  tbe  last-named  case,  where 
there  is  an  elaborate  review  of  the  author- 
ities, both  English  and  American.  See, 
also,  2  Pom.  £q.  Jur.  S§  66&-678,  and  tbe 
cases  there  cited.  Theseauthoritlessbow, 
beyond  all  dispute,  that  the  conceded  gen- 
eral rule  that  notice  to  tbe  agent  Is  notice 
to  the  principal  Is  subject  to  qualification, 
and  that,  though  an  attorney  or  director 
of  a  corporation  may  be  its  agent,  yet 
knowledge  which  such  an  officer  has  ac- 
quired while  acting  tor  himself,  or  for  a 
third  person,  and  not  for  the  corporation, 
cannot  be  Imputed  to  bis  principal;  and 
more  especially  is  this  so  where  such 
knowledge  cannot  be  communicated  to 
the  principal  \Tlthout  a  breach  of  confi- 
dence on  the  part  of  the  agent.  I  think  it 
is  clear,  therefore,  that  any  knowledge 
which  Sloan  acquired  when  acting  as  at- 
torney for  Bobbins  cannot  be  imputed  to 
tbe  bank. 

As  to  the  second  'point  upon  whicta  tbe 
circuit  Judge  seems  to  rely  to  sustain  his 
conclusion  that  the  bank  had  reasonable 
cause  to  believe  Bobbins  was  Insolvent 
prior  to  the  4th  of  June,  to-wlt,  the  fact 
that  many  drafts  drawn  on  him  through 
the  bank  were  sent  back  unpaid,  it  does 
not  seem  to  me  that  there  is  any  sufficient 
evidence  to  sustain  it.  The  testimony  up- 
on this  subject  comes,  mainly,  from  the 
collection  clerk.  Berg,  and  his  testimony 
is  very  indefinite  as  well  as  to  the  amounts 
of  the  drafts,  their  number,  and  when  they 
were  sent  back,  and  when  we  find  that  the 
cashier  had  offered  to  prepare  a  list  show- 
lug  these  facts,  and  that  no  such  list  ap- 
pears to  have  been  called  for,  and  when 
we  remember  that  it  was  Incumbent  upon 
the  plaintiff  to  prove  such  facts  as  would 
warrant  the  inference  that  the  bank  had 
reasonable  cause  to  believe  Bobbins  to  be 
Insolvent,  It  does  seem  that  there  is  a  fail- 
ure of  testimony  as  to  this  point.  I  can 
very  well  understand  how  the  sending 
back  of  a  single  draft  might  be  sufficient 
to  warrant  such  an  Inference,  If  the  inter- 
pretation placed  upon  the  words  "insolv- 
ent" and  "Insolvency"  by  the  supreme 
court  of  the  United  States,  in  constraing 
their  bankrupt  law,  should  bo  adopted  as 
a  proper  interpretation  of  those  words  as 
used  in  our  assignment  law.  But  it  is 
pomewhat  difficultto perceive  how  the  fact 
that  tbe  drafts  were  returned  unpaid,  or 
even  that  some  of  the  creditors  of  Bobbins 
had  brought  suits  against  him,  would  re- 
quire or  even  warrant  the  inference  of  "in- 
solvency" In  what  I  regard  the  proper 
sense  of  that  term.  It  seems  to  me  that 
Ic  was  Incumbent  on  tbe  plaintiff  to  prove 
something  more  than  this  before  he  oonid 
fix  upon  the  bank  knowledge  or  even  rea- 
sonable cause  to  believe  that  Bobbina  wat 
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InaoWeot;  especianr  fa  view  of  tbe  ondla- 
puted  and  undispatable  testimony  of  the 
president,  cashier,  and  several  of  the  dl- 
rectors  that  they  bad  no  socb  knowlerisc, 
and  entertained  no  sach  belief,  In  addition 
to  the  testimony  of  seyeral  prominent 
bnaineea  men  in  the  city  to  the  same  effect. 
I  do  not  think,  therefore,  that  there  Is  any 
testimony  at  all  sulBclent  to  warrant  the 
inference  that  the  bank  either  knew  or  had 
reasonable  cause  to  believe  that  Bobbins 
was  "insolvent," in  the  proper  sense  of 
that  term,  when  the  last  mortgoKe  was 
taken. 

Bat  even  If  I  am  In  error  in  this  it  seems 
to  me  that  that  mortgage  may  be  sus- 
tained upon  the  ground  taken  by  the  mas- 
ter,— that  It  was  a  mere  renewal  of  foi-mer 
■scurlties.  It  appears  that,  from  tbe  com- 
mencement of  the  dealings  between  the 
bank  and  Bobbins,  the  former  held  secu- 
rities for  such  Indebtedness  as  the  latter 
might  Incur,— first,  in  the  shapeof  tbe  bills 
of  lading  which  were  surrendered  when 
the  security  was  converted  into  the  form 
of  a  mortgage,  with  a  pledge  on  the  part 
of  Bobbins  to  transfer  to  the  bank  certain 
choses  in  action,— then  the  first  mortgage 
was  renewed  by  the  mortgage  of  the  30th 
of  April,  which  was  in.  torn  renewed  by 
that  of  tbe  aotb  of  July,  which  is  here 
brought  In  question.  So  that,  in  fact,  the 
preference  given  to  tbe  bank  was  as  far 
back  as  March,  1886,  when  it  is  conceded 
that  it  is  la  wtul,  and  I  confess  I  do  not  see 
bow  the  subsequent  transactions  can  be 
regarded  as  anything  more  than  a  renewal 
or  exchange  of  securities  which,  when  orig- 
inally taken,  must  be  regarded  as  lawful; 
and  It  Is  especially  dlfScult  to  see  how 
socb  subsequent  transactions  can  be  re- 
garded as  preferences  given  In  fraud  pf  tbe 
provisions  of  section  2016  of  tbe  General 
Statates,  when  their  manifest  purpose 
was  not  to  give  them  any  preference,  but 
simply  to  change  the  form  of  those  previ- 
onsly  given.  Such  renewals  or  exchange 
Of  securities,  even  when  made  within  the 
time  limited,  have  been  sanctioned  even 
under  tbe  stringent  construction  placed 
opon  the  bankrupt  law  by  the  supreme 
court  of  the  Dnited  States.  Bumhisel  v. 
Finnan,  22  Wall.  17U;  Qark  v.  Iselin,  21 
Wall.  880.  It  Is  contended,  however,  that 
tbe  mortgagfe  of  20th  of  July  cannot  be  re- 
garded as  a  mere  renewal  of  that  of  tbe 
30tb  of  April,  because  it  covered  pr.operty 
other  tb(ui  that  embraced  in  the  previous 
mortgage,  the  point  being,  as  I  understand 
It.  tbat  while  the  mortgage  of  tbe  80th  of 
July  covered  all  of  the  goods  In  the  store 
at  tbat  date,  which  included  any  addi- 
tions to  the  stock  made  after  the  matur- 
ity of  tbe  mortgage  of  80th  of  April,  such 
additions  would  not  be  covered  by  tbe 
April  mortgage.  I  do  not  see  the  founda- 
tion for  this  position.  It  is  settled  in  this 
4tate,  at  least,  that  a  mortgage  of  after^ 
acquired  property  is  good  and  valid,  un- 
less rendered  invalid  by  some  other  cause, 
and  tiiat  the  lien  of  tbe  mortgage  attaches 
so  soon  as  the  property  Is  acquired  by  tbe 
mortgagor,  (Parker  v.  Jacobs,  14  S.  C.  112;) 
and,  so  far  as  the  present  Inquiry  Is  con- 
eemed,  I  do  not  see  that  it  makes  any  dlf> 
faence  whether  such  lien  Is  a  legal  or  an 
•qnitable  lien,  for  In  either  aspect  it  may 


be  enforced  by  tbe  mortgagee.  So  that  if 
the  bank,  instead  of  taking  a  new  mort 
gage  on  the  20th  of  July,  had  on  that  day 
put  the  April  mortgage  on  record,  I  do 
not  see  why  a  lien  would  not  then  have 
been  acquired  upon  the  same  property  as 
that  embraced  In  the  July  mortgage,  tbe 
terms  of  the  two  mortgages  being  the 
same.  Trust  Co.  v.  McPherfion,  26  S.  C. 
481,  2  S.  E.  Bep.  287.  As  to  tbe  payments 
and  assignments  of  the  bills,  notes,  and 
accounts  to  the  bank,  it  seems  to  me  that 
if  the  mortgage  of  20tb  of  July  be  sus- 
tained, they  should  be  also,  no  matter  at 
what  time  made,  for,  being  the  proceeds 
of  the  sales  of  the  mortgaged  property, 
(tbe  stock  of  goods,)  they  could  In  no 
proper  bense  be  regarded  as  payments  or 
assignments  made  in  fraud  of  the  assign- 
ment act. 

Next  as  to  the  plaintiff's  appeal.  Al- 
though, under  the  view  which  I  takeof  the 
case,  this  cannot  be  regarded  as  a  practical 
question,  inasmuch  as  if  the  mortgage  of 
20th  of  July  be  sustained  there  can  be  no 
doubt  tbat  It  has  priority  over  the  Judg- 
ment of  Fairbanks  &  Co.,  yet  it  way  be 
proper  to  consider  the  question  in  another 
aspect  of  the  case.  I  agree  in  the  view 
taken  by  the  circuit  Judge  as  to  this  mat- 
ter. If  the  mortgage  is  void,  then  it  must 
be  regarded  as  a  mere  nullity,  without 
ever  having  had  any  vitality  or  lien ;  and. 
If  BO,  then  I  see  no  reason  why  the  lien  ac- 
quired by  the  levy  of  the  Fairbanks  exe- 
cution, prior  to  the  execution  of  the  deed 
of  assignment,  should  not  be  allowed  its 
priori^.  The  assignment  law  does  not 
declare  the  mortgage  voidable  at  the  in- 
stance of  the  assignee,  or  that  it  shall  be 
regarded  as  void  as  against  tbe  assignee, 
but  it  declares  that  a  mortgage  gl  ven  un- 
der the  circumstances  mentioned  "shall  be 
void, "  and.  If  so,  then,  as  the  circuit  iudge 
very  properly  says,  the  case  must  be  con- 
sidered as  If  no  mortgage  bad  ever  been 
given.  The  cases  of  Beed  v.  liclntyre,  98 IT. 
S.  607,  and  Boese  v.  King,  108  U.  S.  379,  2 
Sup.  Ct.  Bep.  765,  cited  to  sustain  the  view 
contended  for  by  plaintiff,  are  not  in  point. 
In  the  former,  the  judgment  was  not  re* 
covered  until  after  the  deed  of  assignment 
was  executed,  and  as  tbat  deed  never  was 
declared  void,  as  made  with  intent  to  bin- 
der and  delay  creditors,  the  fact  being  ad 
mitted  that  there  was  no  such  Intent,  but 
was  simply  supersedefl,  by  conuent,  by 
tbe  proceedings  in  bankruptcy,  it  followed 
necessarily  that  the  Judgment  never  could 
have  acquired  any  lien  upon  the  property 
in  question,  as  it  had  passed  out  of  the 
debtor  by  a  valid  deed  before  the  judgment 
was  recovered.  In  the  other  case,  the 
debtor  on  the  25th  of  March,  1873,  made  an 
assignment  under  the  statute  of  New  Jer- 
sey, which,  unlike  our  statute,  contained 
a  provision  barring  the  claims  of  all  cred- 
itors who  shall  come  in  under  the  assign- 
ment and  claim  a  dividend  out  of  the  as- 
signed assets,  without  reference  to  the  fact 
of  whether  they  executed  releases  or  not, 
thus  imparting  to  that  statute  tbe  dis- 
tinctive feature  of  a  bankrupt  or  insolvent 
law;  and  tbe  Judgment  therein  question 
was  not  recovered  until  8d  of  February, 
1876,  more  than  two  years  after  the  as- 
signment was  executed,  and  after  the  ex- 
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piratlon  of  the  time  within  which  the  as- 
dienment  could  be  attached  under  the  pro- 
viBions  of  the  bankrupt  act.  It  is  clear, 
therefore,  that  In  that  case  theaBBignnient, 
which  never  had  been  set  aside,  and  which, 
under  the  facts  found  In  that  case.T-to. 
wit,  that  it  was  not  made  with  intent  to 
hinder,  delay,  or  defraud  creditors,— never 
could  have  been  set  aside,  except  possibly 
by  a  proceeding  in  bankruptcy,  if  insti- 
tuted In  due  time,  and  which  was  prior  in 
date  to  the  Jndsment,  was'entitled  to  pri- 
ority. The  real  point  of  controversy  in 
tbat  case  was  whethertbeassignmentcon- 
lessedlyniadeunder  the  provisions  of  a  stat- 
ute containing  a  feature  which  imparted 
to  it  the  character  of  an  Insolvent  or  bank- 
rupt law,  wasnot  absolutely  volAabiaitIo 
because  made  under  a  statute  of  the  state 
which  bad  been  superseded  and  suspended 
by  the  passage  of  the  United  States  bank- 
rupt law:  and  so  the  minority  of  tbecourt, 
consisting  of  four,  held,  while  the  majority 
held  tbat  the  whole  act  was  not  super- 
seded, but  only  that  feature  of  it  impart- 
ing to  it  the  character  of  an  insolvent  law. 
The  other  case  of  Smith  v.  Brainerd,  35  N. 
W.  Rep.  271,  cited  to  sustain  plaintiff's  ap- 
peal, !  have  not  had  access  to ;  but  it  ia 
sufficient  to  say  that  it  Is  not  authority 
binding  on  this  court.  The  Judgment  of 
this  court  is  that  the  judgment  of  the  cir- 
cuit court.  In  so  far  as  it  conflicts  with  the 
views  herein  announced,  be  reversed,  and 
that  in  all  other  respects  it  be  afBrmed, 
except  that  the  costs  of  the  two  actions 
last  above  stated  should  be  paid  out  of  the 
assets  of  the  assigned  estate  in  the  hands 
of  the  plaintiff. 

WAVUkCK  and  Withbbbpoon,  JJ.,  con- 
ear. 

«e  Ga.  70) 

rATTKRSON  T.  STATX. 

{Supretne  Court  cf  Oeoivia.    Oct.  17,  1890.) 

ASSAULT  WITB  ISTHXT  TO  EuX— ImAHITT — ETI- 
DBHCa. 

1.  T1>e  witness  not  being  an  expert,  his  opln- 
Mm  that  fnim  the  manner  of  the  accused,  and 
trom  all  the  oircumstanoes  sorronndlng  the  trans- 
action, the  aocnsed  acted  under  an  insane  delu- 
sion, and  was.  impelled  by  an  Irresistible  Im- 
pulse, was  not  competent  evidence. 

a.  In  deciding  a  legal  Question  touching  the 
admissibility  of  evidence,  the  court  may  saslgn 
reasons  for  the  decision  in  the  hearing  of  the 
Jnry,  ot  forbear  to  do  so  at  discretion. 

8.  The  indictment  being  for  an  assaalt  with 
Intent  to  mnrder,  and  there  being  nothing  in  the 
evidence  to  reduce  the  act  to  the  minor  offense 
of  stabbing,  nor  to  suggest  the  question  of  man- 
slaughter If  death  had  ensued,  it  was  not  Incum- 
bent upon  the  court  to  aubmii  the  law  of  stab- 
bing or  of  manslaughter  to  the  ]ui7. 

4.  The  other  special  gronnds  in  the  motion 
are  not  cause  for  a  third  trial,  the  second  verdict 
being  a  neoessary  outcome  of  the  evidence  under 
the  law  of  the  case. 
(SuUalnu  by  the  Court.) 

Error  from  saperior  court,  Fnlton  coan- 
ty ;  R.  H.  Clarrb,  Judge. 

R.  J.  Jordan,  for  plaintiff  In  error.  C 
D.  BllJ,  Sol.  Qen.,  for  the  State. 

Blecklrt,  C.  J.  1.  The  witness  Dodg- 
»,  who  ia  not  shown  to  have  been  an  ex- 
pert, was  asked  byconnael  for  the  accused 
tbls  question:  "From  the  manner  of  the 


man,  and  from  ail  the  circumstances  snr- 
rounding  that  transaction,  dun't  you  be- 
lieve that  Mr.  Patterson,  at  the  time,  at 
that  particular  juncture,  was  acting  un- 
der an  insane  delusion;  and  don't  yon 
think  that  he  was  lmp>'iled  to  do  what  he 
did  by  some  Irresistible  impulse?"  The 
court  ruled  the  question  inadmissible,  and, 
in  assigning  the  reasons' for  his  ruling, 
declared  his  opinion  to  be  adverse  to  reo. 
ogiilzing  emotional  or  moral  Insanity  as 
a  defense  ta  a  charge  of  crime.  Whether 
the  reasons  given  by  the  court  were  good 
or  not,  we  think  the  witness  under  exam- 
ination shouUl  not  have  been  allowed  to 
express  an  opinion  in  answer  to  the  ques- 
tion propounded.  The  question  called 
upon  him  to  perform  the  functions  of  a 
juror  rather  than  of  a  witness^  He  was 
requested  to  say  whether.  In  bis  opinion, 
"from  the  manner  of  the  man,  and  from 
all  the  circumstances  surrounding  the 
transaction,"  the  accused  was  acting  un- 
der an  insane  delusion,  and  Impelled  by 
some  irresistible  impulse.  He  was  not 
even  confined,  as  a  basis  for  bis  opinion, 
to  tacts  in  evidence,  but  was  asked  to 
speak  from  all  the  circumstances  surround- 
ing the  transaction,  whether  they  were  all 
In  evidence  or  not.  Moreover,  there  was 
no  evidence  whatever  tending  to  establish 
an  insane  delusion,  or  any  other  delusion, 
and  none  from  which  an  Irresistible  Im- 
pulse could  rightly  be  inferred  in  a  man  of 
sane  mind. 

2.  It  may  be  true  that  the  court  entered 
Into  more  elaboration  in  rendering  a  de- 
cision upon  the  inadmissibility  of  the  ev- 
idence than  was  necessary,  but  that  was 
a  matter  for  the  determination  uf  the 
judge  himself.  What  he  said  was  perti- 
nent, and,  even  if  it  had  not  been,  it  was 
a  statement  of  the  reasons  on  which  the 
decision  rested  in  the  judge's  mind,  and  his 
decision  being  correct,  bis  roasons  for  It 
could  not  render  it  erroneous.  Tbejodge 
may  give  his  reasons  for  deciding  any 
legal  question  thus  and  so:  and  that  the 
Jury  hear  them,  or  rather  overhear  them, 
will  certainly  not  vitiate  the  trial. 

8.  Under  the  evidence,  there  were  no 
facts  which  fairly  raised  the  question  of 
manslaughter,  or  of  the  minor  offense  of 
stabbing.  If  the  accused  was  guilty  of 
anything,  his  o&ense  was  assault  with 
intent  to  murder.  The  charge  of  the  court 
was  correct  in  every  part  of  it  bearing  on 
that  offense.  This  being  so,  and  the  evi- 
dence being  overwhelming  In  favor  of  the 
verdict,  tn  grant  a  new  trial  because  the 
court  did  not  submit  the  law  of  man- 
slaughter and  of  stabbing  would  bewtaolly 
unwarranted. 

4.  None  of  the  other  special  grounds 
taken  in  the  motion  for  a  new  trial  are 
sufficient  to  work  a  reversal  of  the  Judg- 
ment, modified,  as  some  of  them  are,  by 
the  explanatory  notes  of  the  Judge.  We 
discover  nothing  to  indicate  tbat  the  ac- 
cused has  not  had  a  fair  and  legal  trial; 
and,  this  being  the  second  verdict  of 
gnilty,  we  are  free  from  all  manner  of 
doubt  as  to  his  being  a  proi>er  subject  for 
punishment.  The  verdict  being  indubita- 
bly correct,  and  a  necessary  outcome  of 
the  evidence  nnder  the  law  of  the  case.  It 
would  be  only  a  very  grave  error  ot  th* 
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court  that  woold  entitle  the  accused  to  a 
third  trial.    For  the  case  on  a  former  writ 
of  error,  see  84  Ga.  — ,  11  8.  E.  Rep.  820. 
Judgment  affirmed.' 


(S6  Oa.  1) 


SiLVBT  V.  McCoOL. 


(Supreme  Court  qf  Oeorgbi.    Oct.  8, 18B0.) 

VxNvoa.  AND  Vbndib— OsscBiPTios  or  Lasd  Sou> 
— Dbpicibnct  ni  Amodst— Ihtkekst. 
1.  Where  a  coDvevaace,  or  a  bond  to  conTer, 
itwignates  a  public  highway  as  ooe  of  the  bouna- 
■riee  of  the  tract,  the  instnunent  will  generally 
Im  construed  as  comprehending  the  highway  It- 
self to  the  center  or  middle  thtead. 

3.  No  fraud  being  charged  upon  the  vendor  In 
vointiDg  out  the  limTts  or  describing  the  prem- 
ises, nor  any  reason  shown  why  the  vendee  could 
not,  or  did  not,  see  for  himself  where  the  public 
road  was,  or  how  it  was  related  to  the  land  for 
which  be  bargained,  the  same  being  Inclosed  by 
a  fence  and  bounded  on  every  side  by  a  road  or 
alley  outside  of  the  fence,  there  was  no  cause  for 
reducing  the  price  on  account  of  the  location  of 
the  road  unless  there  was  mutual  mistake. 

8.  The  plea  alleging  mutual  mistake,  upon 
irtilch  the  case  was  tried,  was  wide  enough  to 
admit  all  the  evidence  necessary  to  show  the 
difierenoe,  If  any,  between  the  tract  banained  for 
and  tbe  one  obtained,  and  t)ielr  difference  in 
value,  if  any;  but  the  evidence  adduced  being 
silent  aa  to  any  difference  In  value,  the  jury  had 
no  basis  on  which  to  allow  any  deduction  what- 
ever from  the  stipulated  price. 

4.  The  rate  of  interest  specified  In  the  con- 
tiaot  being  8  per  cent,  per  annum,  that  rate  ran 
after  maturity,  as  well  as  before. 

6.  Where  a  deed  giving  a  description  of  the 
premises  was  used  as  the  basis  of  a  survey,  and 
the  witnesses  so  testify,  the  deed  is  admi8»ible 
to  enable  the  jury  to  understand  and  apply  the 
•ral  evidence. 
(SyUatnu  by  the  Court.) 

Error  from  aaperior  court,  Fulton  coun- 
ty ;  Clarkb,  J  odgre. 

T.  P.  Westmoreland,  for  plalntiO  In  er- 
ror. R.  J.  Jordan,  L.  W.  Tbomas,  and  Reid 
(k  Stewart,  for  defendant  In  error. 

BuECKLKT,  C.  J.  1.  The  land  sold  by 
Mc^ool  to  Bomar.  as  described  In  the  bond 
for  titles,  was  "all  that  tract  or  parcel  of 
land  situated,  lying,  and  being  on  the 
■ortb-weet  side  of  the  Macon  Railroad 
and  Newnan  wagon  road,  running  back 
north-west  from  a  stake  comer  on  said 
roads  four  hundred  and  twenty  feet; 
thence  west  of  south  eight  hundred  and 
twenty-five  feet  to  the  original  south  line; 
tbence  east  along  the  land  line  six  hundred 
and  ninety  feet  to  the  Kewnan  road; 
thence  north  of  east  along  the  road  three 
hundred  and  flfty-flve  feet,  to  the  begin- 
ning comer,  containing  about  seven  and 
one-taalf  acres  off  of  land  lot  119,  with  all 
the  rights,  members,  and  appurtenances 
of  said  lot  of  land  In  any  way  appertain- 
ing and  belonging. "  This  action  is  foand- 
ed  upon  the  notes  given  for  the  purchase 
money.  The  tract  was  surrounded,  at 
the  time  of  tbe.sale,  and  still  is.  by  fences, 
and  by  roads  or  alleys  outside  of  the 
iences.  But  some  of  the  evidence  indicates 
that,  to  obtain  the  measurement  in  feet 
expressed  in  the  bond,  the  lines  would  be 
prolonged  beyond  the  fence  on  the  New- 
nan  road  BO  as  to  take  in  some  of  that 
road,  as  now  used,  and  as  it  was  used  at 
tbe  time  of  tbe  sale  and  tor  many  years 
previously.    Other  evidence  indicates  that 


tbe  whole  tract  has  been,  or  can  be.  inea» 
ured  off  so  as  not  to  embrace  any  portion 
of  the  Newnan  road  proper,  although  that 
road,  as  used  by  the  public,  encroaches 
upon  it.  Let  it  be  conceded,  however, 
that  the  Newnan  road  occupies  some  of 
the  front  of  the  tract.  It  is  certain  that 
the  measurement  in  feet  requisite  to  con- 
form to  tbe  bond  would  notextend  beyond 
the  middle  thread  of  that  road,  except  a 
little  at  or  near  one  comer.  Tnls  being 
so,  and  there  being  no  evidence  that  the 
public  owns,  or  ever  has  claimed,  more 
than  an  easement  in  the  land  occupied  by 
this  public  road,  the  terms  of  the  bond 
might  well  be  construed  to  cover  the  fee 
of  the  road-bed  up  to  the  center  line,  and 
thua,  that  there  is  no  substantial  vari- 
ance between  the  actual  tract,  as  it  has 
been  measured  out,  and  the  descHptlon  of 
it  contained  in  tiie  bond.  Where  land  is 
bounded  by  a  highway,  if  the  public  only 
have  a  right  of  wa.v  over  the  land,  and 
not  a  title  to  the  soil,  and  the  land  is  de- 
scribed as  bounding  on  or  running  along 
the  highway,  or  the  like,  the  line  is  the 
center  of  tbe  highway;  and  in  ail  cases  of 
doubt,  tbe  presumption  is  in  favor  of  tbe 
boundary  being  in  the  center  of  the  road. 
2  Amer.  &  Eng.  Enc.  Law.  607;  3  Washb. 
Real  Prop.  (6th  Ed.)448  et  seq.  We  rather 
think  that  the  proper  construction  of  the 
bond  for  titles  In  the  present  case  is  that 
It  embraces  within  Its  terms  tlie  fee  over 
one-half  the  breadth  of  the  Newnan  road 
on  which  it  fronts,  and  there  is  no  evidence 
in  the  record,  either  showing  bow  mucli 
the  easement  of  the  public  lessenM  tbe  value 
of  the  tract.  If  anything,  or  that  the  tract 
would  be  more  valuable  if  the  road  were 
elsewhere;  neither  is  there  any  evidence 
tending  toshow  that  Bomardid  notknow 
that  the  road  was  In  fact  in  the  same  sit- 
uation relatively  to  the  fences  and  the  gen- 
eral body  of  tbe  lot  as  It  was,  and  as  it 
still  Is.  He  saw,  or  could  have  seen,  the 
exact  location  of  the  property.  If  be  took 
possession  of  it,  he  must  have  accepted  it 
in  the  state  in  which  It  then  was,  and 
still  Is.  He  has  not  been  evicted  from  any 
part  of  it,  nor  have  his  heirs  or  adminis- 
trator, so  far  as  appears,  been  subjected 
to  any  eviction  since  his  death.  It  seems 
to  us,  therefore,  that  this  litigation  Is  real- 
ly about  nothing.  It  Is  not  shown  that 
tbe  public  has  i-equired  any  building  to  be 
removed,  or  any  tree  to  be  cut  down,  or  , 
flower  destroyed,  or  that  tbe  public  has 
asserted  any  right  to  do  this,  or  to  have 
it  done.  Indeed,  there  is  no  evidence 
whatever  as  to  the  public  right,  except  the 
location  and  use  of  the  Newnan  road  out- 
side of  the  land  as  actually  inclosed  by 
fence. 

3.  The  pleas' stricken  made  no  charge  of 
actual  fraud,  and  showed  no  reason  why 
Bomar  was  not  as  well  aware  of  the  loca- 
tion of  the  Newnan  road,  and  tbe  situa- 
tion of  the  property  relatively  to  that 
road,  as  McCool,  or  how  he  was,  or  could 
be,  misled  as  to  whether  tbe  trees  and 
flowers  were  in  the  road  or  out  of  it.  It 
is  not  alleged  that  he  was  absent,  or  that 
for  any  other  reason  he  failed  or  omitted 
to  Inspect  the  premises.  Nothing  Is  sng- 
gested  to  relieve  him  from  the  duty  of  at*, 
suring  himself  whether  some  of  the  land 
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he  was  bargalnlnsr  tor  lay  in  the  road  or 
out  of  It.  Ue  could  see  for  hlmBelt  how 
far  it  was  from  the  center  of  the  road,  aa 
ased,  to  the  fence;  and,  indeed,  the  bound- 
aries of  the  lot  on  every  side  were  open 
and  visible  to  his  inspection.  At  least, 
nothing  to  the  contrary  Is  set  up  iu  these 
pleas. 

8.  The  plea  of  mutual  mistake,  as  left 
standing  by  the  court,  afforded  ample 
room  for  admitting  all  evidence  which  any 
plea  could  have  furnished  room  tor,  to 
show  how  much  less  the  tract  obtained 
was  worth  than  the  one  bargained  for.  if. 
Indeed,  there  was  any  difference  between 
the  two.  But  no  evidence  on  this  subject 
was  adduced.  How,  then,  could  the  Jury 
rightfully  make  any  deduction  from  the 
pumhase-money  notes  on  account  of  mis- 
take? The  defendant  did  not  ask  for  a  re- 
scission, but  only  for  a  reduction  or  appor- 
tionment of  the  price.  Yet,  no  evidence 
whatever  was  brought  In  by  which  to  as- 
certain the  amount  which  ought  to  be  de- 
ducted. If,  by  reason  of  mistake,  there 
was  a  false  tract  accepted, in  lieu  of  a  true 
one  purchased,  the  difference  between 
the  value  of  the  two,  apportioning  such 
value  by  the  purchase  price,  would  be  the 
deduction  which  ought  to  be  made.  Smith 
v.  Kirkpatrlck,  79  Ga.  410,  7  8.  E.  Rep.  258. 
The  Jury  made  a  small  deduction  from  the 
notes,  but  how  they  arrived  at  the 
amount,  we  do  not  know.  As  the  case 
stood  before  them  under  the  evidence,  we 
think  their  finding  was,  to  this  extent, 
an  error  against  the  plaintiff  below.  It 
we  could  order  a  new  trial  In  his  favor,  we 
should  be  inclined  to  do  so;  but  this  is 
not  in  oar  power,  as  be  doesnotcomplain. 

4.  Theallowance of  interest  at8percent. 
was  correct,  that  being  the  contract  rate 
expressed  in  the  notes. 

5.  There  was  no  error  in  admitting  the 
deed  from  Oamage  to  McCool,  that  deed 
having  been  used  by  the  surveyors  in  run- 
ning the  lines,  and  they  referring  to  it  in 
their  testimony  as  a  standard  by  which 
they  were  guided  in  making  the  snrvey. 
This  testimony,  or  a  part  of  it,  was  in- 
troduced by  the  defendant,  and  the  deed 
was  pertinent  to  enable  the  Jury  tally  to 
nnderstand  that  part  of  the  oral  evidence. 
There  was  no  error  inretusins  a  new  trial. 

Judgment  affirmed. 

°  (Se  Ob.  E) 

Cbawfobd  t.  Oeoroia  Tao.  Et.  Co. 
(Supreme  Court  q/  Oeorgiok.    Oot  8,  1880.) 

ITbW  TbIAIt— MUTAKI— IkSTBUCTIONS— ElXFIB* 
KvlDKSCB. 

1.  Before  annonnoiiig  ready  for  trial,  the 
plaintiff .  should  be  prepared  with  evidence  to 
mainttdn  the  action,  not  merely  to  change  the 
burden  of  proof,  where  known  witnesses  to 
material  facts  alleged  In  the  declaration  are  ab- 
sent, and  there  has  not  been  time  since  discover- 
iner  them  to  take  their  testimony  by  interrog- 
atories, and  the  plaintiff  voluntarily  goes  to  trial 
instead  of  applying  for  a  continuance,  the  absence 
ol  these  witnesses,  though  afterwards  fnlly  ao- 
ooonted  for,  will  be  no  cause  for  a  new  trial. 

2.  That  a  witness  for  the  losing  part^  tfistlUM 
at  the  trial  in  a  way  to  be  mlsunaerstoiad,  is  no 
cause  for  a  new  teial  if  the  mlsonderstanding 
could  have  been  prevented  by  due  diligence  in 
oonsnltlng  with  the  witness,  and  conducting  his 
ezaotlnatron. 


8.  Aa  to  an  alleged  mistake  by  one  of  the  wit- 
nesses in  behalf  of  the  prevailing  party,  this  case 
is  distlngnishable  from  Scofield,  etc,  Co.  v.  State, 

64  aa.  m. 

4.  Where  the  declaration  sets  forth  several 
particulars  in  respect  to  which  it  alleges  negU- 
eeuce,  the  court  in  charging  the  Jury  mayoonnoo 
Its  instructions  to  those  partienlars  on  which  the 
plalDtlfl  insists  at  the  tnal.  and  upcm  which,  ac- 
cording to  the  evidence,  the  merits  ot  the  case 
depend,  and  may  treat  the  others  as  not  involved 
in  the  controversy.  The  charge  given  was  full  and 
oorreot 

6;  Bxpert  evidence  of  blacksmitiu  or  other 
workers  in  metal  is  not  indispensable  in  order  to 
show  that  the  "spring  rail"  of  a  railroad  switch, 
the  hreaking  of  which  caused  the  accident,  was, 
or  appeared  to  be,  sound,  and  made  of  fit  mate- 
rial. The  Jury  may  regard  other  evidence  as 
sulBcIent  to  vindicate  the  company's  dUlgenca 
iSyUcOma  by  the  Court) 

Error  from  city  court  ot  Atlanta ;  Yam 
Epps,  Judge. 

Hoke  A  barton  Smttb,  tor  plalntiiT  in 
error.  Jackson  &  Jaokaon,  for  defendant 
in  error. 

Bleckley,  C.  J.  1.  The  main  ground  of 
the  motion  for  a  new  trial  relied  npon  in 
the  argument  was  the  ground  relating 
to  so-called  newly-discovered  evidence. 
We  see  no  reason  to  doubt  that,  by  the 
use  of  full  diligence,  this  evidence  might 
have  been  obtained  in  time  for  the  trial. 
It  related  to  matters  affirmed  to  be  thus 
and  so  in  the  plaintiff's  declaration,  and 
the  evidence  to  prove  that  the  facts  were 
as  alleged,  and  to  reply  to  the  evidence 
which  might  be  adduc^  by  the  defendant 
tending  to  show  the  contrary, should  have 
been  discovered  before  the  action  was 
brought.  A  plaintiff  should  not  bring:  an 
action,  and  rely  upon  the  chances  for  dla- 
cuverlng  evidence  afterwards  to  support 
It.  Moreover,  these  witnesses  had  been 
discovered  before  the  trial,  and  if  there 
had  not  been  time  to  take  their  testimony 
by  interrogatories,  and  they  themselves 
were  not  in  attendance  when  thecase  was 
called,  the  plaintiff  ahould  have  applied 
tor  a  continuance,  and  not  gone  to  trial 
taking  the  chances  for  a  recovery  without 
these  witnesses,  and,  having  lost,  obtain 
a  new  trial  now  because  they  were  not 
present.  This  would  be  to  accept  the  re- 
sults ot  a  first  trial  if  they  were  favorable, 
and  reject  them  if  they  were  unfavorable. 
It  is  said  that  the  plaintiff  was  not  bound 
to  anticipate  that  the  prima  ikele  case 
made  by  simply  showing  that  her  son 
was  killed  without  his  fault  by  the  running 
of  the  cars,  would  be  mot  and  overcome 
by  the  defendant,  and  therefore  that  there 
was  no  need  to  be  prepared  with  mora 
than  prtma  fttc/e  evidence  before  announc- 
ing ready  for  trial.  This  theory  cannot 
be  correct.  Otherwise  a  new  trial  would 
have  to  be  granted  whenever  the  plalntllT 
has  gone  far  enough  to  change  the  burden 
of  pT%>of,  should  he  lose  his  case,  and  then 
show  on  a  motion  tor  a  new  trial  that  he 
could  answer  the  defendant's  evidence  it 
allowed  anotheropportunity.  A  plalntllt, 
to  be  really  ready  for  trial,  mast  be  pre. 
pared  not  only  to  cast  the  nnna,  bnt  to 
keep  up  the  preponderance  of  the  evidence, 
until  the  case  is  finally  submitted  to  the 
Jury.  The  declaration  is  not  only  to  be 
proved,  bnt  its  truth  is  to  be  maintained 
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nntn  the  }ai7  can  set  their  seal  apon  it  by 
a  verdict. 

2.  It  is  said  that  one  of  the' plain tUfa 
witnesses  was  misnnderstood,  and  that 
hia  evidence  was  not  put  before  the  Jury 
80  as  to  convey  the  sense  and  meaning 
which  he  intended.  Proper  diligence  in 
the  preparation  of  the  cause  and  in  con- 
sulting with  this  witness  would  doubt- 
less have  prepared  counsel  to  understand 
what  the  witness  would  testify,  and  to 
conduct  the  examination  in  a  way  to 
have  the  jury  also  understand  It  correctly. 
II  there  had  not  been  suf&clent  opportnnl* 
ty  to  consult  with  the  witness  before  his 
examination,  time,  on  a  proper  showing 
to  the  court,  could  have  been  allowed  for 
that  pnri)ose,  even  pending  the  trial. 

3.  The  defendant's  witness  Strickland 
does  not  depose  in  his  affidavit,  now  pro- 
duced by  the  plaintlB,  that  he  made  a  mis- 
take 111  bis  testimony.  He  puts  the  matter 
conditionally,  and  there  Is  no  such  evidence 
that  the  condition  existed,  as  there  was  in 
Scofield.  etc.,  Co.  v  State,  54  Ga.  635,  that 
the  witness  had  made  a  material  mistake. 
In  this  Instance,  if  there  was  a  mistake  as 
to  the  siieed  of  the  train  or  the  point  at 
which  the  grade  of  the  track  changed,  the 
use  of  proper  diligence  to  prepare  for  trial 
would  have  secured  the  evidence  to  correct 
or  contradict  the  witness  before  the  trial 
began.  Here,  the  scene  of  the  occurrence 
was  definite,  and  the  plaintiff  knew  Just 
whereto  inquire  for  witnesses,  and  where 
all  the  material  facts  involved  In  tbetrans- 
actiou  concentrated.  The  local  knowledge 
needed  was  attainable  by  a  timely  exami- 
nation of  the  scene  of  the  accident. 

4.  The  charge  of  the  court,  read  in  the 
Ught  of  the  evidence,  was  full  and  correct. 
It  covered  all  the  material  questions  in  the 
case,  even  ^.he  request  to  charge  whicli 
was  declined.  In  so  far  as  that  request  was 
legal  and  appropriate.  It  states  that  the 
three  points  of  negligence  enumerated 
were  all  that  were  insisted  upon,  and  this 
we  are  to  consider  as  true,  as  the  judge 
nowhere  certifies  to  the  contrary.  It  is 
not  incumbent  on  the  court  to  charge  up- 
on all  the  negligence  alleged  In  the  declara- 
tion, but  only  so  much  of  it  as  the  evi- 
dence applies  to  and  as  the  plaintiff  insists 
upon  at  the  trial.  There  Was  absolutely 
no  testimony  to  uphold  the  allegation 
that  a  "  Y"  is  improper  or  less  safe  than  a 
sidelug.  All  the  evidence  upon  the  sut>- 
Ject  was  directly  to  the  contrary, 

5.  The  suggestion  that  expert  evidence 
from  blacksmiths  or  workers  in  metal  is 
necessary  to  clear  the  road  of  negligence, 
the  accident  having  been  caused  by  the 
breaking  of  a  spring  rail,  assumes  that,  as 
matter  of  law,  the  Jury  bad  no  right  to  be 
satisfied  with  any  other  evidence.  We 
think  thereis  no  such  lawastbis.  Wheth- 
er a  piece  of  iron,  steel,  or  other  metal 
forming  part  of  a  railway  track,  is  sound 
or  onsound,  and  whether  It  is  apparently 
suited  to  the  purpose  for  which  it  is  used, 
to  a  question  on  which  any  practical  per- 
son uf  experience  in  railroading  can  give 
an  opinion  in  connection  with  the  facts  on 
which  the  opinion  to  founded.  Indeed,  the 
competency  of  the  evidence  seems  not  to 
have  been  disputed ;  and,  if  it  was  compe- 
tent, we  think  the  Jury,  if  they  believed  It 

T.12s.E.no.4— 12 


trustworthy,  bad  a  right  to  consider  it> 
and  base  their  verdict  upon  it.  We  dis- 
cover no  lack  of  evidence  to  authorize  the 
Jury  to  reach  theconcliision  at  which  they 
arrived.  There  was  no  error  in  denying 
the  motion  for  a  new  trial.  Judgment 
affirmed. 


BowB  et  al. 
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{Supreme  Court  of  Georgia.    Oct.  10, 1890.) 
Action  tor  Bimhtit  or  Asotbeb — RinncATion 
— BiLi.  OF  Fakticulabs— Sai.1 — Ketixw  of  Evi- 

DSKOE. 

1.  Where  one  lias  bTought  an  action  in  the 
name  of  another  as  suing  for  bis  use,  without 
first  obtaining  the  consent  of  the  plsintlfl,  in 
whom  is  the  legal  title  to  the  cause  of  action, 
the  latter  may  ratifv  at  any  time  while  the  ac- 
tion is  pending,  and  such  ratUlcatlon  will  relate 
back  to  the  commencement 

(a)  The  fact  of  ratification  appearing,  an 
amendment  to  the  declaration  making  the  plain- 
tiff a  party  Is  surplusage,  he  being  already  a 
party. 

(b)  When  the  hill  of  particulars  annexed  to 
the  aeclaiation  is  improperly  headed,  the  defect 
is  amendable,  and  is  cured  Iqr  verdict 

2.  In  an  action  for  goods  sold  and  delivered, 
U  it  appears  from  the  evidence  that  the  articles 
set  out  in  the  bill  of  particulars  were  furnished 
under  the  contract,  and  that  the  items  are  cor- 
rect, due,  and  unpaid,  a  priTna/ocie  case  is  made 
for  recoveiy. 

8.  The  statute  for  bringing  cases  to  this  court 
contemplates  that  no  evidence  shall  be  brought 
up  which  is  clearly  Immaterial.  When  this  rule 
Is  violated,  and  the  material  is  blended  and  inter- 
mixed with  the  Immaterial,  so  that  the  labor  of 
selection  and  separation  Is  cast  upon  the  court,  In- 
stead Ol  being  performed  oy  counsel,  the  verdict 
will  generally  be  treated  as  correct.  In  so  far  as 
it  depends  upon  a  state  of  facts  to  support  it 
(SyUohiw  by  (he  Court.) 

Error  from  city  court  of  Atlanta;  Yan 
Eppbs,  Judge. 

J.  B.  Good  win  and  Arnold  Jt  Arnold,  tor 
plaintiffs  in  error.  Candler,  Tbomaon  <ft 
Candler,  for  defendant  in  error. 

BLBCEI.ET,  C.  J.  The  action  was  brought 
In  1888  by  petition,  the  petition  Import- 
ing on  Its  face  that  the  Gress  Lumber  Com- 
pany, a  corporation  under  the  lawsottbto 
state,  sued  for  the  use  of  A.  B.  Steele.  It 
alleged  that  the  defendants  below  (plain- 
tiffs in  error  here) -were  Indebted  to  the  pe- 
titioner In  the  sura  of  (5U3,  besides  Inter- 
est, on  an  account,  "as  will  more  fully  ap- 
pear from  the  bill  of  particulars  hereto 
attached."  A  bill  of  particulars  was  at- 
tached, headed:  "Mr.  W.  F.  Bowe,  At- 
lanta,  bought  of  A.  B.  Steele."  The  peti- 
tion contained  a  second  count,  as  follows: 
"Petitioners  further  show  that  said  W.  F. 
Bowe  and  M.  £.  Maher  are  indebted  to  it, 
for  the  use  of  A.  B.  Steele,  in  the  fnrthersum 
of  five  hundred  and  three  and  sixty-one- 
100  dollars,  besides  interest,  for  that  here- 
tofore—to-wit,  on  the day  of  July, 

1886— the  said  defendants.  In  the  name  of 
W.  F.  Bowe.  haying  thecontract  for  certain 
work  at  the  U.S. barracks  In  said  county, 
made  a  contract  with  said  Oress  Lumber 
Company  to  famish  a  certain  bill  of  lum- 
ber for  the  said  barracks,  it  being  under- 
stood at  the  time  between  the  parties  that 
A.  B.  Steele  was  to  furnish  one-half  of  said 
lumber,  and  that  both  defendants  were  con- 
tracting tor  and  were  to  be  responsible 
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(or  the  same,  alttaooftb  It  was  to  be  '  billed ' 
la  the  name  of  \V.  F.  Bowe  only ;  that,  un- 
.ler  Bald  contract  and  agreement  by  and 
kietweeu  eald  defendants,  oo  the  one  side, 
iind  said  Gress  Lumber  Company  and  A. 
B.  Steele,  on  the  other,  said  Steele  fur- 
nished to  said  Maher  and  Bowe,  billing 
the  same  in  the  name  of  W.  F.  Bowe,  lum- 
ber, as  shown  in  the  account  hereto  at- 
tached as  a  bill  of  particulars  under  the 
first  count.  Thereby  said  defendants  be- 
came indebted  tu  petitioners,  for  the  said 
use,  in  the  said  sum  of  five  bundled  and 
vhree  and  lii-iuo  dollars,  which  said  sum 
».hey  refuBe  to  pay."  Defendants  having 
|)leaded  specially  that  neither  of  them 
uaade  any  contract  or  had  any  relations 
with  A.  B.  Steele  touching  tlie  lumber  the 
price  of  which  was  sued  toe,  an 4  that 
Steele  had  no  authority  or  consent  of  the 
Gress  Lumber  Company  to  bring  or  pros- 
ecute tbiB  suit  in  the  company's  name  fur 
his  use,  the  special  plea  was  tried,  by  con- 
sent, before  the  Judge  without  a  Jury. 
After  hearing  evidence, the  Judgesustalned 
the  plea,  holding  that  no  authority  of  the 
company  bad  been  obtained,  and  was 
about  to  dismiss  the  petition,  but  did  not 
do  80,  allowing  the  plaintiff  to  amend, 
the  amendment  filed  being  as  follows: 
"And  now  comes  the  plaintiff  and  shows 
that  the  Gress  Lumber  Company  consents 
to  and  ratifies  the  bringing  of  said  action, 
and  prays  to  be  made  a  party  plaintiff, 
suing  for  the  use  of  A.  B.  Steele,  to  said 
action."  Mr.  Gress,  the  i)reHidetit  of  the 
company,  being  present  in  court,  assented 
to  this  amendment,  and  it  was  allowed, 
over  the  objection  of  the  defendants.  The 
action  was  afterwards  tried,  and  a  verdict 
rendered  for  the  plaintiff.  The  defendants 
moved  for  a  new  trial,  and  the  motion 
was  overruled. 

1.  It  is  manifest  that  the  corporation 
was  the  plaintiff  In  the  action  from  the  be- 
ginning; hence  that  portion  of  tbeamend- 
ment  making  it  a  party  was  superfluous. 
All  that  was  needed  was  for  the  company 
to  ratify  the  action,  and  allow  itto  proceed, 
which  was  done  by  the  president  of  the 
company,  who  appeared  in  open  conrt  for 
the  purpose.  The  ratification  related 
back  to  the  commencement  of  the  action, 
and  gave  as  much  authority  for  the  use  of 
the  corporate  name  by  Steele  as  if  he  bad 
obtained  permission  to  use  the  namefor  his 
benefit  before  instituting  the  action.  This 
is  the  general  rnle  as  to  the  effect  of  ratifi- 
cation. Perry  v.  Hudson,  10  Gn.  362. 
Moreover,  the  second  count  in  the  petition 
indicates  that  there  was  an  equitable  ele- 
ment in  the  contract  referred  to  in  favor 
of  Steele,  who  was  to  furnish  one-half  of 
the  lumber  for  certain  work  at  the  United 
States  barracks,  for  which  the  defendants 
were  both  to  be  responsible.  Under  this 
allegation,  it  is  not  unlikely  that  Steele 
bad  a  right  to  use  the  nameof  thecorpora- 
tlon  on  the  sole  condition  of  Indemnifying 
it  against  costs.  Be  this  ae  it  may,  how- 
ever, we  think  there  was  no  obstacle  to 
prosecuting  the  action  after  tho  president 
of  the  company  ausented  to  and  ratified 
it.  .  It  was  not  a  void  action,  but  on  its 
face  was  good,  and  was  capable  of  being 
kept  good,  and  was  kept  so  by  ratifica- 
tion.   The  heading  to  the  bill  of  particu- 


lars la.  only  an  awkwardness,  and  waa 
amendable  so  as  to  make  the  same  harmo- 
nious with  the  terms  of  the  petltbm ;  and 
as  the  matter  is  one  of  form,  rather  than 
of  substance,  it  Is  Immaterial  that  no 
amendment  of  ithasyet  been  made.  Such 
a  defect  was  curable,  and  la  cured,  by  the 
verdict.  In  Barron  v.  Walker.  80  Qa.  121, 
7  S.  E.  Rep.  272,  a  new  cause  of  action  was 
sought  to  be  brought'into  the  declaration, 
whereas  here  the  cause  of  actlcm  remained 
the  same,  and  was  alleged  in  the  petition 
as  originally  filed  to  be  In  favor  of  the 
original  party  plaintiff,  (the  corporation.) 
who  sued  In  behalf  of  the  uspe,  both  then 
and  now  claiming  the  fruits  of  the  action. 
The  only  material  new  matter  brought  In- 
to the  pleading  is  the  ratification,  and 
that  comes  in  avoidance  of  the  defend- 
ants' special  plea.  We  think  It  does  avoid 
It  effectually.  That  it  did  not  come  too 
late  is  manifest,  for  the  court  bad  passed 
no. order  dismissing  or  disposing  of  the 
case,  and  the  allowanceof  the  amendment 
followed  at  once  upon  the  announcement 
that  the  plea  was  sustained  by  the  evi- 
dence. No  final  Judgment  was  rendered 
terminating  the  action. 

2.  The  cause  vraa  tried  before  the  Jury 
on  pleas  going  to  the  merits  of  the  con- 
troversy. Thecourtcharged  the  jury:  "It 
the  plaintiff  has  shown  to  your  satisfac- 
tion that  the  lumber  embraced  in  the  ac- 
count sued  on  was  furnished  to  the  de- 
fendants under  the  contract  mentioned  in 
tile  declaration,  and  that  the  Items  of  that 
account  are  correct,  due,  and  unpaid,  he 
is  entitled  to  recover,  unless  there  Is  some- 
thing presented  in  the  pleas  of  the  defend- 
ants to  obviate  that  result."  Thtacbarge 
is  complained  of  as  not  holding  the  piadn- 
tlB  to  the  burden  of  sbowing  thatthe lum- 
ber furnished  was  in  accordance  with  the 
terms  of  the  contract,  and  delivered  with- 
in the  time  stipulated  in  the  contract.  It 
seems  to  (is  that  a  fair  construction  of  the 
court's  language  implies  both  these  ele- 
ments. If  the  lumber  was  furnished  undAr 
the  contract,  and  the  items  of  the  account 
are  correct,  due,  and  unpaid,  it  would  seem 
to  us  that  the  contract  was  in  all  respects 
compiled  with,  and  we  can  have  little  or 
no  doubt  that  the  Jury  understood  the 
charge  correcMy. 

8.  Whether  the  Jury  arrived  at  a  right 
result  or  not  we  cannot  possibly  ascer- 
tain with  perfect  accuracy  without  read- 
ing and  studying  a  mass  of  evidence  which 
is  quite  voluminous,  and  which  is  capable 
of  being  condensed,  so  far  as  it  is  material, 
within  manageable  compass.  The  whole 
brief  has  been  brought  to  this  court  with- 
out separating  the  material  from  the  im- 
material, and  In  this  respect  the  act  of 
1889  has  not  been  complied  with,  either 
in  letter  or  in  spirit.  We  are  quite  willing 
to  examine  all  the  evidence  in  any  case 
which  is  material,  it  counsel  will  take  the 
trouble  to  eliminate  that  which  is  imma- 
terial. But  when  both  are  left  intermin- 
gled, so  that  we  have  to  read  all  the  trash 
and  rubbish  which  drifts  into  thecase  dur- 
ing the  trial,  and  cull  the  material  evi- 
dence out  ol  It,  we  shall  generally  take  It 
for  granted  that  the  Jury  and  the  court 
below  have  performed  their  functions  in 
weighing  the  evidence,  as  a  whole,  cor^ 
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rectly.    We  do  so  in  this  InstaDce.    The 
head-notes  are  a  part  of  this  opinion. 
Judgment  affirmed. 


(86  Oa.  15) 

8xx>AN  T.  Of.orqia  Pao.  Rt.  Co. 
(Supreme  Cowrt  of  Oeorgia.    Oct  10,  1890.) 

InjDRISS  to  SBBTANT— Ck>!)TBlBCTOBT  NbOU- 
OBNCC. 

A  brakeman  upon  a  railway  who  la  under 
orders  always  to  couple  cars  wiu  a  stick,  and 
who  has  been  in  the  employment  of  the  company 
for  a  considerable  time,  and  has  always  heard 
that  such  was  the  rule  of  the  company,  (as  it  in 
fact  was, )  cannot  recover  of  the  company  for  an 
injury  to  bis  hand  sustained  wtiile  endeavoring 
to  make  a  coupling  directly  with  his  hand  with- 
out the  use  of  a  stick.  It  makes  no  difference 
that  other  employes  frequently  or  customarily 
disregarded  the  rule,  utuess  the  company,  with 
knowledge  of  their  practice,  acquiesced  in  it  in  a 
way  to  sanction  It,  or  practically  to  abrogate  the 
role.  Nothing  less  would  relieve  the  plaintiff 
from  abiding  by  his  unifcHin  orders. 
{Syllabtis  by  the  Cowrt.) 

Error  from  city  court  of  Atlanta;  Van 
Eppes.  Judge. 

Hoke  &  Burton  Smith,  for  plaintlfl  in  er- 
ror. Jackson  &  Jackson,  for  defendant 
In  error. 

Bleckley,  C.  J.  The  plaintiff's  band 
was  injured  while  be  was  between  thecars 
endeavoring  to  make  a  coupling  by  tbe 
direct  use  of  bis  hnnd.  He  testifleid  at  tbe 
trial  that  be  bad  been  in  tbe  employment 
of  the  company  for  a  considerable  length 
of  time,  and  said :  "I  have  always  heard 
that  it  is  the  rale  of  tbe  company  to 
couple  with  a  stick.  That  Is  what  I  have 
always  heard.  Those  were  my  orders,  to 
always  couple  with  a  stick. "  The  printed 
rules  of  the  company  contained  this 
clause:  'Cars  must  not  be  coupled  by 
hand.  Sticks  for  the  purpose,  long 
-  enough  to  prevent  going  between  thecars, 
will  t>e  furnished  on  application  In  Atlan- 
ta, Birmingham,  and  Columbus. "  It  thus 
appears  that  the  plaintiff's  information 
as  to  the  rule  was  correct.  He  had  pro- 
vided himself  with  a  stick  of  his  own  selec- 
tion, which  he  thought  was  more  suitable 
for  tbe  purpose  than  those  furnished  by 
the  company,  and  this  stick  be  had  en- 
deavored to  use  in  making  this  particular 
coupling;  but,  failing  to  succeed,  he  went 
between  the  cars,  and  tried  to  accomplish 
tbe  work  with  his  hand.  Had  be  abided 
by  tbe  rule  of  which  he  bad  always  beard, 
and  by  tbe  orders  which  had  been  given 
to  bim.  It  Is  manifest  that  tbe  injury  of 
whicb  be  complains  would  not  have  been 
received.  Whatever  fault  there  may  have 
been  in  other  employes,  that  fault  would 
have  been  harmless  to  him  if  he  had  not 
violated  his  instructions.  The  whole 
pressure  of  the  case,  therefore,  is  upon  the 
question  whether  he  ought  to  be  excused 
for  committing  such  violation.  Tbe  court 
charged  the  jury  that  "it  would  make  no 
difference  (if  you  find  that  be  knew  of  tbe 
rule,  or  that  tbe  facts  In  evidence  charged 
him  with  notice  of  it)  that  other  employes 
frequently  or  customarily  disregarded  it. 
To  make  this  reply  available  as  an  excuse 
for  non-observance  by  the  plaintiff,  you 
must  be  satisfied  from  the  evidence  that 
the   defendant,   tbe    railroad    company. 


knowing  of  the  practice  of  employes  to 
disr^ard  it,  acquiesced  in  It  In  such  a 
way  as  to  sanction  it,  or  as  to  be  held 
practically  to  have  abrogated  It."  We 
think  this  charge  was  correct,  in  view  of 
the  fact  that  the  plaintiff,  besides  hav- 
ing always  beard  that  there  was  such  a 
rule,  had  orders  to  always  comply  with 
it.  (Such  being  bis  orders,  he  should  not 
have  taken  any  license  from  the  conduct 
of  others,  so  long  as  he  had  reason  to 
think  that  the  rule  was  still  in  force,  and 
that  be  was  expected  to  abide  by  it.  This 
view  of  the  subject  disposes  of  several 
grounds  of  tbe  motion  for  a  new  trial,  and 
Indeed,  under  the  evidence,  is  decisive  of 
the  substantial  merits  of  the  whole  case. 
Some  of  the  grounds  of  tbe  motion  are 
very  trivial,  we  might  say  almost  frivo- 
lous, and  to  discuss  them  In  detail  would 
be  a  waste  of  time.  It  is  sufbclent-to  say 
that,  In  tbe  light  of  the  pluiutlff'sown  tes- 
timony, he  has  no  cause  for  a  new  trial, 
for  the  one  controlling  reason  that  he 
owed  the  duty  to  the  company  as  well  as 
to  himself  to  keep  bis  band  out  of  tbe  sit- 
uation of  danger  in  which  he  placed  it. 
He  knew  his  orders,  and  they  had  always 
been  Invariable;  there  had  been  no  excep- 
tion. By  violating  them  in  this  instance 
heexposed  himself  to  the  very  peril  against 
which  the  company  had  endeavored  to 
guard  him.      Why  then  shonid  the  com- 

gany  compensate  him  for  a  loss  sustained 
y  his  own  misconduct?  Tbe  law  is  not 
BO  unreasonable  as  to  require  a  new  trial 
In  a  case  like  his,  over  the  finding  of  a 
jury,  and  the  approval  of  that  finding  by 
tbe  trial  judge.  The  court  committed 
no  error  In  overruling  the  motion.  Judg- 
ment affirmed. 

On  rules  of  work,  and  their  violation, 
counsel  cited  Wood,  Mast.  &  Serv.  §§  400, 
401:  8  Wood,  Ry.  Law,  S3S2;  Railroad  Co. 
V.  Plunkett,  2  Amer.  &  Eng.  R.  Cus.  1.S3; 
Fay  T.  Railroad  Co..  II  Amer.  &  Eng.  R. 
Cas.  193;  Sprong  v.  Railroad  Co.,  58  N. 
T.  66;  Hayes  v.  Manufacturing  Co..  41 
Hun,  407;  Railway  Co.  v.  Leverett.  48 
Ark.  848. 3  S.  W.  Rep.  60. 


(86  Oa.  32) 


Brown  v.  Doanb. 


(Supreme  Court  of  Oeorgia.    Oct  18,  18S0.) 

ViHsoB  AND  Vbndeb— CJoNSTBUorrvi  Tbust— 
Fbaud. 

1.  If  by  a  false  and  fraudulent  oral  promise, 
which  he  intends  at  the  time  of  making  it  after- 
wards to  violate,  the  vendee  of  two  contiguous 
parcels  of  land,  which  he  has  contracted  for  by 
separate  and  distinct  contracts,  induces  the  ven- 
dor to  convey  to  bim  l>oth  parcels  by  one  and  the 
same  absolute  unconditional  deed,  he  paying  for 
one  parcel,  but  not  for  the  other,  equity  by  rev 
son  of  his  fraud  will  fasten  upon  bim  a  con- 
structive trust  in  behalf  of  the  vendor,  as  to  the 
parcel  not  paid  for,  although  the  two  parcels  are 
not  described  in  the  deed  as  several  tracts,  but 
both  together  are  treated  as  one  tract 

3.  Whether  a  written  undertaking  to  pay  for 
land,  when  the  vendor  produces  and  pats  in  the 
hands  of  the  vendee  a  complete  chain  of  paper 
title  from  the  state  down  to  the  vendor,  imports 
a  duty  in  the  vendor  to  made  efforts  to  procure 
such  a  title  to  be  executed  If  It  floes  not  already 
exist,  is  open  to  explanation  by  parol  evidence,  the 
language  of  the  Instrument  being  ambiguous. 
{^Uabut  by  the  Court) 
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Error  from  anperlor  coort,  Fulton  coun- 
ty; Clarke,  Judge. 

Arnold  &  Arnold,  for  plaintiff  In  error. 
B.  V.  Carter,  tor  defendant  in  error. 

Blgcklet,  C.  J.  Mre.  Brnwn,  by  war- 
ranty deed,  absolute  in  terms,  expressing 
a  consideration  ol  f:.',4001n  hand  paid,  con- 
veyed to  Doane  in  fee-Biniple,  as  one  tract 
containing  60  acres,  more  or  less,  parts 
of  land  lots  Nos.  94  and  99  In  tbe  four- 
teenth dlstrictof  Fulton  county.  Doaneat 
the  same  time  delivered  to  her  his  written 
obligation  reciting  that  he  had  purchased 
her  home  plantation  near  Hapeville,  to 
which  she  had  made  him  a  deed,  and  pro- 
ceeding as  follows:  "I  hereby  agree  and 
bind  myself  to  pay  to  Mrs. Sudle  C.  Brown 
tbe  suui  of  f200,  without  interest,  when- 
ever she  produces  and  places  in  my  hands  a 
good  cliain  of  title  in  fee-simple  from  plat 
and  grant  down  and  into  Mrs.  Sudle  C. 
Brown  of  the  five  acres  o(  land  on  land  lot 
number  94  •  •  •  which  is  embraced  in 
said  Mrs.  Sudle  C.  Brown's  deed  to  me. 
This  note  is  not  to  be  transferred  to  any 
one,  and  to  be  paid  only  when  tbe  condi- 
tions for  which  said  note  Is  given  are 
strictly  complied  with. "  This  sum  of  9200 
added  tof2,200actua]ly  paid  would  be  req- 
uisite to  make  up  the  amount  expressed 
in  the  deed  as  theconslderatlon.  Tbepar- 
ties  differing  as  to  the  sufficiency  of  the 
chain  of  title  which  Mrs.  Brown  after- 
wards presented  to  Doane,  and  he  refusing 
to  accept  the  same,  and  also  refusing  to 
pay  the  balance  of  the  purchase  money  or 
to  surrender  the  five  acres  of  land,  she 
filed  her  petition  in  the  nature  of  a  bill  in 
equity,  to  compel  him  to  do  one  or  the 
other  of  these  things.  She  alleged  in  her 
petition  as  amended,  in  substance,  that, 
before  and  at  the  time  the  deed  was  exe- 
cuted, he  promised  and  agreed  that  be 
would  restore  to  her  the  five  acres  of  land, 
(of  which  at  the  time  of  the  conveyance 
he  bad'  obtained  possession  aa  a  part  of 
the  tract,)  in  case  she  could  not  produce 
the  chain  of  title  described  in  his  obliga- 
tion. The  case  coming  on  for  trial,  and 
some'  of  her  evidence  being  introduced, 
and  more  offered  but  excluded,  she  pro- 
posed to  still  further  amend  the  petition 
by  adding  the  following  in  substance: 
"Petitioner  avers  that,  at  the  time  of  and 
before  the  deed  from  herself  to  Doane  was 
made,  he  promised  and  agreed  to  return 
the  five  acres  in  land  lot  94,  in  case  it  de- 
veloped that  petitioner  could  not  procure 
a  plat  and  grant  from  the  state  down. 
On  the  faith  of  said  agreement  to  return 
back  the  five  acres  in  case  it  turned  out, 
after  a  reasonable  search,  that  petitioner 
had  no  plat  and  grant  from  the  state 
down,  petitioner  made  the  deed  to  said 
five  acres  together  with  the  other  fifty-five 
acres,  and  she  would  not  have  made  such 
deed,  except  on  the  faith  of  said  agree- 
ment. The  five  acres  was  not  paid  for, 
and  has  never  been.  Tbe  contract  as  to 
tbe  five  acres  was  separate  and  distinct 
from  the  sale  of  tbe  56  acres.  Petitioner 
has  made  every  effort  to  obtain  such  title, 
but,  as  it  was  not  in  existence,  she  was 
not  able  to  find  it.  Defendants,  though 
requested,  failed  to  return  tbe  land.  The 
promise  and  failure  to  return  tbe  land 


constitute  a  fraud  on  the  part  of  defend- 
ant, whose  original  design  wasfrandnlent. 
Said  original  design  was  fraudulent.  Said 
original  representation  was  made  with  in- 
tent to  Induce  petitioner  to  make  such  ab- 
solute conveyance,  tuid  with  the  Intention 
of  holding  said  land  after  such  conveyance 
was  made.  Petitioner  further  avers  that 
the  deed  and  note  constitute  an  ambigu- 
ous contract,  and  that  the  parol  agree- 
ment was  that,  in  case  she  could  not,  aft- 
er a  reasonable  search,  obtain  the  required 
title,  the  land  was  to  be  returned  and 
conveyed  back  to  her.  She  avers  tbat 
she  retained  the  beneficial  interest  in  the 
land,  and  prays  tbat  a  resulting  trust 
and  a  conveyance  to  her  be  decreed." 
The  amendment  was  disallowed,  and  the 
plaintiff  offering  no  more  evidence,  the 
court  granted  a  nonsuit.  For  a  more  en- 
larged statement  of  the  tacts,  see  tbe  offi- 
cial report. 

1.  The  bill  of  exceptions  assigns  several 
errors,  but,  at  this  stage  of  the  proceed- 
ings, it  is  necessary  for ,  us  to  deal  specific- 
ally with  only  one  of  the  assignmentfi. 
We  think  the  court  erred  in  disallowing 
the  amendment,  and,  consequently,  that 
the  trial  was  conducted  throughout  on  a 
misapprehension  of  tbe  law  applicable  to 
the  case.  Tbe  amendment  alleged  that 
the  purchase  of  the  five  acres  was  made 
by  a  separate  contract, and  tbat  this  part 
of  the  tract  was  Included  in  the  deed  by 
reason  of  Doane's  promise  and  undertak- 
ing to  restore  It  it  the  plaintiff  could  not 
produce  tbe  title  papers  stipulated  for, 
and  tbat  be  made  the  promise  to  induce 
the  plaintiff  to  execute  such  absolute  con- 
veyance and  with  the  intention  of  holding 
the  land  after  such  conveyance  was  made. 
This  virtually  charges  him  with  actual 
fraud  and  deceit  not  only  in  violating  tbe 
parol  promise  relied  upon,  but  in  making 
the  same.  If  he  procured  the  conveyance 
of  these  five  acres  by  means  of  a  willful 
and  intentional  fraud,  equity  will  lay 
hold  of  his  conscience  and  compel  him  to 
perform  his  promise,  notwithstanding  it 
was  made  orally  and  never  reduced  to 
writing.  There  is  no  law  which  requires 
a  fraudulent  undertaking  to  bemanifested 
by  writing.  Those  who  use  promises, 
which  they  make  deceitfully,  for  the  pur^ 
pose  of  accomplishing  fraudulent  designs, 
are  grenerally  careful  not  to  fumisb  writ- 
ten evidence  of  their  turpitude.  Sucb 
promises,  whatever  may  be  their  terms, 
do  not  unless  reduced  to  writing,  raise  ex- 
press trusts,  but  the  law,  acting  upon 
them  according  to  their  nature,  makes 
them  a  basis  upon  which  to  build  up  in 
favor  of  the  defrauded  party  an  Implied 
or  constructive  trust.  Code,  §§  8194,  2316, 
par.  2.  "A  second  well-settled  and  even 
common  form  of  trusts  ez  maJeScIo  occurs 
whenever  a  person  acquires  the  legal  title 
to  laud  or  other  property  by  means  of  an 
intentionally  false  and  fraudulent  verbal 
promise  to  hold  the  same  for  a  certcdn 
specified  purpose,  as,  for  example,  a  prom 
ise  to  convey  the  land  to  a  designated  in- 
dividual, or  to  reconvey  it  to  the  grantor, 
or  the  like,  and  having  thus  fraudulently 
obtained  the  title,  be  retains,  uses,  and 
claims  the  property  as  absolutely  bisown. 
so  tbat  the  whole  transaction,  by  meant 
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o(  which  the  ownership  Is  obtained,  la  In 
fact  a  acheme  of  actoal  deceit.  Eqaity  re- 
gnrds  such  a  person  as  holding  the  prop* 
erty  charged  with  a  constructive  tmst, 
and  will  cumpel  him  to  talflU  the  trnst  by 
conveying  according  to  his  engagement. 
2  Pom.  Eq.  Jar.  §  1065.  "In  order  that 
the  doctrine  of  trusts  ex  waleOeio,  with 
respect  iu  land,  may  be  enforced  under 
any  circumstances,  there  must  be  some- 
thing more  than  a  mere  verbal  promise, 
however  unequivocal,  otherwise  the  stat- 
nte  of  frauds  would  be  virtually  abrogat- 
ed. There  muRt  be  an  element  of  positive 
fraud  accompanying  the  promise,  and  by 
means  of  which  the  acquisition  of  the 
legal  title  Is  wrongfully  consummated." 
Id.  §  1056.  The  distinction  between  mak- 
ing a  promise  with  Intention  to  break'  it, 
and  a  mere  breach  of  a  promise  not  fraud- 
ulent  in  itself,  is  well  brought  out  by  the 
cases  of  Manning  v.  PIppen,  M  Ala.  857. 
6  South.  Rep.  672,  and  Brock  v.  Brock,  8 
South.  Bep.  11,  read  in  connection  with 
Patton  V.  Beecher.  62  Ala.  579.  Nothing 
contrary  to  the  principle  of  these  authori- 
ties was  cited  in  the  argument.  The  caseot 
Stillman  v.  Canales,  25  Tex.  813,  read  by 
the  learned  counsel  for  defendant,  was  an 
action  at  law  for  the  purchase  money,  and 
Involved  no  question  as  to  the  effect  of 
trand  committed  at  the  time  of  passing 
the  legal  title.  The  same  may  be  said  of 
Bnnkle  v.  Johnson,  80  III.  828,  and  Ball  v. 
UcArthnr,  82  Ga.  672,  9  S.  £.  Bep.  5M. 
Nor  was  there  any  question  of  fraud  in- 
volved in  Olbert  v.  Peteler,  88  N.  Y.  165. 

8.  The  petition  and  amendments  pro- 
eeeded  npon  a  constmction  of  the  obliga- 
tion of  Doane  to  pay  the  f  200,  which  may 
or  may  not  be  correct.  The  terms  "  when- 
ever she  produces  and  places  In  my  bands 
a  good  chain  of  title  In  fee-simple  from 
plat  and  grant  down  and  into  Mrs.  Sudle 
C.  Brown," seem  to  us  ambiguous.  The 
plaintiff  construes  them  as  not  contem- 
plating anything  to  be  done  on  her  part 
to  procure  such  a  title,  but  only  to  discov- 
er and  produce  it,  in  case  it  was  already 
In  existence  when  this  transaction  took 
place.  Should  this  construction  prove  In- 
correct, It  may  be  that,  even  If  a  fraud  up- 
on herwas  designed  In  the  hegflnning,  she 
could  not  rightfully  reclaim  these  five 
acres  of  land  until  she  had  made  diligent 
and  faithful  effort,  without  success,  to 
procure  and  produce  such  a  title,  though 
It  may  not  be  yet  In  existence.  We  doubt 
not  that,  under  the  provisions  of  our 
Code,  S§  2757,  3801,  extrinsic  evidence 
would  be  receivable  to  aid  the  court  and 
jury  in  arriving  at  the  true  meaning  of 
this  ambiguous  langniage-  Mason  v.  Deese, 
80  Ga.  308;  Barrett  v.  Powell.  68  Qa.  652. 
The  court  erred  In  disallowing  the  amend- 
ment, and,  consequently,  in  granting  a 
nonsuit.    J  udgment  reversed. 


tf«  Ga.  9) 


Clark  et  a,l.  v.  Fxk. 


(aupreme  Court  of  Oeorgta.    Oct  8,  1890.) 

EVIBB»C»— ISeTRUCTIOIIS — PWVOLODS  APPEAL. 

1.  In  an  action  on  an  account,  an  interroga- 
tory to  plaintiff  as  a  witness,  "Examine  this  ao- 
coont,  and  state  whether  the  same  is  just  due, 
oorrect,  and  unpaid,"  the  account  being  exhib- 
ited to  the  witneea.  Is  aUowsble  within  the  dis- 


oretton  of  the  trial  conrt,  and  is  not  objeotiona- 
hie  as  leading  and  intended  to  elicit  a  general  an- 
swer which  can  be  a  conclusion  of  law  only. 

8.  Where  the  evidence  shows  that  the  goods 
sued  for  weie  ordered  from  plaintiff  by  defend- 
ants through  a  hroker,  and  purchased  at  a  stated 
sum,  and  were  received  by  defendants,  on  an 
invoice  furnished  by  plaintiff,  defendants  cannot 
oomplain  of  a  charge  that  if  the  goods  were  sold 
and  delivered  by  plaintiff  to  defendants,  and  Uie 
charges  therefor  are  reasonable  and  ]ust,  plain- 
tiff may  recover. 

8.  An  appeal  is  frivoloos  when  It  is  entirely 
without  merit,  and  entered  merely  to  delay  the 
creditor  in  the  collection  of  his  debt. 

Error  from  superior  court,  Fulton  coun- 
ty ;  Clarke,  Judge. 

Action  by  Fee  against  Clark  &  Co.  and 
others  on  an  account  stated.  From  a  ver- 
dict for  plaintiff,  and  a  Judgment  refusing 
defendants'  motion  for  a  new  trial,  they 
bring  error. 

Hooper  Alexander,Xor  plaintiffs  in  error. 
E.  A.  Angler,  for  defendant  in  error. 

Blandfobd,  J.  A  verdict  having  been 
rendered  In  the  conrt  lielow  against  the 
defendants,  they  moved  the  court  for  a 
new  trial  npon  several  grounds,  which 
was  refnsed  by  the  court. 

The  flrstground  of  nror  assigned  Is  that 
the  court  admitted  in  evidence  the  answer 
of  Fee  to  a  certain  interrogatory,  the  In- 
terrogatory being:  "Examine  this  ac- 
count, [the  account  being  stated,]  and 
state  whether  the'  same  is  Just,  due,  cor- 
rect, and  unpaid."  The  objection  made 
was  that  the  interrogatory  was  leading 
and  Intended  to  elicit  a  general  answer 
that  could  be  nothing  more  than  a  conclu- 
sion of  law.  We  do  not  think  there  Is  any- 
thing In  this  ground.  The  account  being 
exhibited  to  the  witness,  the  queation  waa 
allowable  in  the  dlacretlon  of  the  trial 
court. 

The  second  ground  of  the  motion  la  al- 
most Identical  with  the  flrat. 

The  third  ground  of  the  motion  la  that 
the  verdict  la  contrary  to  the  evidence, 
and  without  evidence  to  support  it.  An 
examination  of  the  testimony  in  the  case 
shows,  not  only  that  the  verdict  was  not 
without  evidence  to  support  it,  but  that 
the  evidence  was  so  strong  as  to  require 
the  verdict. 

The  fifth  ground  of  the  motion  com- 
plains of  error  because  the  court  charged 
the  Jury :  -  If  you  believe  from  the  evidence 
that  the  goods  were  sold  and  delivered  by 
the  plaintiff  to  the  defendants,  and  that 
the  charges  therefor  are  reasonable  and 
Just, yon  should  consider  that  the  account 
has  been  established,  and  that  the  plain- 
tiff Is  entitled  to  recover."  This  charge 
was  more  favorable  to  the  plaintiffs  in  er- 
ror than  the  evidence  warranted,  the  evi- 
dence being  that  the  goods  were  ordered 
from  the  defendant  in  error  by  the  plain- 
tiffs In  error  through  a  broker,  and  wen 
purchased  through  the  broker  at  a  statec' 
sum ;  were  received  by  the  plaintiffs  in  er- 
ror npon  an  invoice  famished  by  the  d& 
fendant  In  error;  and  the  same  were  sold 
by  the  plaintiffs  In  error. 

It  is  further  alleged  that  the  court  erred 
In  charging  the  Jury:  " An  appeal  Is  friv- 
olous and  Intended  for  delay  only  when 
the  appeal  Is  entirely  without  merit,  a  d 
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entered  merely  to  postpone  tbe  creditor 
In  the  collection  of  bis  debt. "  We  think 
tbia  ie  a  correct  statement  of  tbe  law  as 
to  a  friToluuB  appeal.  See  Hartridge  v. 
IlcDanle),  20  6a.  308,  399;  Gilmore  v. 
"Wright,  Id.  198;  Garrison  v.  WlIcoxBon.U 
Ga.  157;  McMillan  v.  Lawrence,  25  6a.  192. 
These  embrace  all  the  errors  complained 
of  in  the  motion  for  a  new  trial.  Looking 
at  tbe  whole  record,  this  court  Is  forced  to 
the  conclgsion  that  the  case  was  brought 
bere  tor  delay  only.  Tbe  judgment  of  the 
court  below  is  affirmed,  with  10  per  cent, 
damages  assessed  upon  the  principal  sum 
recovered.    Judgment  affirmed. 


(8<  Oa.  U) 

Alexander  t.  Williamson. 
(Supreme  Court  of  QevrgUt.  Oct.  8,  1890.) 
Appkal — Record — Bill  or  Ezcbftions. 
Aut  Ga.  No7.  11,  1889,  S  9,  (Pamph.  Acts, 
p.  115,)  provides  that,  "when  a  party  desiree  to 
review  the  judgment  of  the  court  in  granting  or 
refusing  a  new  trial,  the  plaintiff  in  error  shall 
speciflcally  set  out  the  errors  complained  of,  and 
snail  specify  only  •  •  •  snoh  •  •  •  parts 
of  the  record  as  are  material  to  a  olear  nnder- 
Btanding  of  the  errors  complained  of.  The  judge 
to  whom  such  bill  of  exceptions  is  tendered  shall 
•  •  •  cause  the  same  to  •  •  "  refer  to  so 
much  of  the  evidence  and  such  other  parts  of  the 
record  as  are  material  to  a  clear  understanding 
of  tbe  errors  complained  of. "  Held  that,  where  a 
bill  of  exceptions  assigning  as  error  the  refusal 
to  grant  a  new  trial  did  not  mention  the  record 
at  all,  the  writ  of  error  would  be  dismissed. 

Error  from  city  court  ot  Atlanta ;  Van 
Epph,  Judge. 

R.  J.  Jordan,  for  plaintiff  in  error.  Reid 
&  Stewart,  for  defendant  in  error. 

Simmons,  J.  This  case  comes  here  upon 
a  bill  ot  exceptions,  which  assigns  as  er- 
ror tbe  judgment  ot  the  court  below  re- 
fusing to  grant  a  new  trial.  Section  2  of 
tbe  act  approved  November  il,lK89,  which 
pre8cril>e8  the  manner  of  taking  cases  to 
tbe  supreme  court,  (Pamph.  Acts,  p.  116,) 
declares  that, "  when  a  party  desires  to  re- 
view the  judgment  ot  tbe  court  in  grant- 
ing or  refusing  a  new  trial,  tbe  plaintiff  in 
error  shall  specifically  set  out  tbe  errors 
complained  of,  and  shall  specify  only  so 
much  of  tbe  brief  ot  evidence  and  such 
other  parts  of  tbe  record  as  are  material 
to  a  clear  understanding  of  tbe  errors 
complained  ot.  Tbe  judge  to  whom  such 
bill  ot  exceptions  is  tendered  shall,  by  any 
needful  alteration,  cause  the  same  to  con> 
form  to  tbe  truth  and  to  refer  to  so  much 
ot  tbe  evidence  and  such  other  parts  ot  the 
record  as  are  material  to  a  clear  under- 
standing ot  tbe  errors  complained  of,  and 
be  shall  cause  tbe  clerk  to  send  up  only  so 
much  of  tbe  evidence  and  other  parts  ot 
the  record  as  he  may  certify  are  material, 
except  as  hereinafter  provided. "  The  act 
further  provides  that,  "should  the  clerk 
below  embody  In  the  transcript  of  the  rec- 
ord any  part  of  the  record  not  specified  ta 
the  bill  of  exceptions,  or  in  tbe  judKe's  or- 
der, he  shall  be  allowed  nothing  for  that 
part  of  the  transcript. "  Upon  examina- 
tion of  tbe  bill  ot  exceptions  in  this  case. 
It  will  bo  found  that  it  fails  entirely  to 
conform  to  the  provisions  of  tbe  act.  In- 
stead of  specifying  the  parts  ot  tbe  record 


material  to  a  clear  understanding  of  the 
errors  complained  of.  It  does  not  mention 
tbe  record  at  all.  The  judge  bad  no  right 
to  certify  to  such  a  bill  of  exceptions ;  nor 
did  tbe  clerk  have  any  authority  to  at- 
tach any  part  of  the  record  of  the  case  to  the 
bill  of  exceptions,  and  certify  to  tbe  same. 
The  clerk  can  only  send  up  such  parts  of 
the  record  as  are  specified  in  the  bill  ot  ex- 
ceptions, or  in  the  Jndsre's  ord^r.  There 
being,  therefore,  no  legal  record  in  tais 
case,  we  are  compelled  to  dismiss  tbe  writ 
of  error.  Hardee  v.  Lovett.  11  S.  E.  Rep. 
1021,  (March  term,  1890.)  We  do  this  less 
reluctantly  because  from  our  examination 
of  the  grounds  of  error  alleged  in  the  mo- 
tion for  a  new  trial,  and  the  evidence  set 
out  in  tbe  bill  ot  exceptions,  we  think  tbe 
court  did  right  in  refusing  to  grant  a  new 
trial.    Writ  of  error  dismissed. 

~~~~  (S6  Ga.  22> 

Georgia  Fao.  Rt.  Co.  t.  Bowers. 
(Supreme  Court  qf  Otorgia.  Oot  10, 1800.) 
iKJiniT  TO  Ehflots— CoNTBiBUTOBT  NsoLiasvraL 
1.  In  an  aeUon  against  a  railroad  company 
for  injuries  alleged  to  have  l>een  caused  by  de- 
fendant's failure  to  give  proper  signals,  where 
defendant's '  witnesses  testify  that  defendant's 
agent  exhibited  a  white  light  with  a  green  light 
under  it,  which  was  a  danger  sign^  and  plidn- 
tiff's  witnesses  testify  tliat  they  were  looking 
and  saw  no  green  light,  but  that  a  white  light 
only  (a  safety  signal)  was  exhibited,  and  hoth 
sets  of  witnesses  are  equally  positive,  the  evidence 
requires  no  charge  on  the  subject  of  positive  and 
negative  testimony. 

3.  In  an  action  by  an  engineer,  employed  by 
defendant  railroad  oompany,  for  injuries  sus- 
tained in  a  collision,  plaintiff  is  not  chargeable 
with  neijlleence  on  the  ground  that  he  approached 
a  ^tation  three  miles  ftom  the  place  ol  tbe  acci- 
dent at  too  great  speed,  and  that  the  engine  was 
not  then  within  his  control,  where  it  does  not  ap 
pear  that  the  accident  was  caused  thereby,  and 
no  accident  occurred  at  that  station. 

Error  from  cityconrtot  Atlanta;  Van 
Epfeb,  Judge. 

Jackson  &  Jackson.tor  plaintiff  in  error. 
JR.  J.  Jordan,  tor  defendant  in  error. 

Blandford,  J.  This  was  an  action  by 
t)ie  defendant  in  error  against  tbe  plalntllt 
in  error  to  recover  damages  by  reasou  of 
the  alleged  negligence  of  tbe  plaintill  in 
error  in  failing  to  give  proper  signals,  it 
appeared  upon  tbe  trial  ot  the  case,  by  the 
proof  submitted  by  tbedefeadant  in  error, 
that  when  be  approached  a  certain  sta> 
tion  upon  the  railroad  of  tbe  plaintiR  In 
error  tbe  agent  of  the  plaintiff  in  error  ex- 
hibited a  white  light,  which  meant  that 
the  road  was  clear,  and  that  tbe  train  up- 
on which  thedefendant  in  error  was  might 
proceed  without  encountering  collision  or 
obstruction.  On  the  contrary,  tbe  plain- 
tiff In  error  Insisted  that  its  agent  exhibit- 
ed a  white  light,  and  under  it  a  green 
light,  which  indicated  that  tbe  train  opon 
which  the  defendant  in  error  was  should 
proceed  with  caution,  and  that  there  was 
anotbef  train  upon  the  road  between  Iiim 
and  tbe  next  station.  This  was  tbe  direct 
Issue  between  tbe  parties,  defendant  In  er- 
ror tontending  one  thing,  and  pluintiff  In 
error  insisting  upon  tbe  other,  the  wit- 
nesses for  both  parties  testifying  in  their 
favor,  and  one  set  ot  witnesses  being  aa 
positive  as  the  other  set.    The  witnesses 
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for  the  (lelmdant  in  error  Inslated  that 
they  were  looking, and  that  no  green  light 
'nras  presented  by  the  a^ent,  the  wltoeuses 
for  the  platntifl  In  error  testlfyini;  with 
almost  eqnal  positlveness  that  there  was 
a  green  light  exhibited  under  the  white 
light.  Under  snch  circnmstances,  it  was 
for  the  Jury  to  say  what  was  proved,  and 
tbey  found  in  favor  of  the  defendant  in  er- 
ror. So  we  think,  under  these  circum- 
stances, that  the  question  as  to  positive 
and  negative  testimony  was  not  involved 
In  the  case,  and  therefore  there  was  no  evi- 
dence which  required  the  court  to  charge 
aptm  the  subject  of  positive  and  negattve 
testimony. 

Another  question  made  in  the  case  is 
that  it  appears  from  the  testimony  that 
the  defendant  in  error,  as  engineer,  ap- 

g reached  the  station  at  Mapleton  at  too 
igh  a  rate  of  speed,  at  such  a  rate' that 
the  train  was  not  within  bis  control  when 
be  reached  Ihat  station,  and  therefore 
plaintiff  in  error  insists  that  the  defendant 
in  error  was  guilty  of  negllgetace  in  not 
having  bis  train  under  control  at  the  Ma- 
pleton  station,  and  that.  If  he  had  so  done, 
the  accident  would  not  have  occurred  at 
the  other  station.  It  appears  from  the 
evidence  that  the  collision  occurred  some 
three  miles  distant,  and  it  does  not  ap- 
pear that  it  occurred  by  reason  of  thespeed 
with  which  the  defendant  in  error,  as  en- 
gineer, approached  the  station  at  Maple- 
ton.  No  accident  occurred  there,  and  we 
think  that,  if  the  theory  of  the  detendnntin 
error  is  correct,  the  facts  to  sustain  vvhlch 
the  Jury  found  to  be  proved,  he  was  not 
chargeable  with  negligence  ou  account  of 
the  rate  of  speed  with  which  his  train  ap- 
proached the  station  at  Mapleton.  Plain- 
tiff in  error  also  insists  that  the  damages 
found  by  the  Jury  in  this  case  are  excess- 
ive. We  do  not  think  so.  The  injury 
which  the  defendant  in  error  received  was 
very  serious  and  grave.  Thereare  several 
other  points  iDsisted  upon  by  the  plaintiff 
in  error  which,  to  our  minds,  are  wholly 
immateriul  in  the  determination  of  this 
eaM;  and,  whether  they  are  well  taken  or 
not,  it  is  unnecessary  to  consider,  as  they 
cannot,  in  the  view  we  take  of  the  case, 
be  cause  for  a  new  trial.  Judgment  af- 
firmed. 


(86  0&.  26) 


Nesbit  v.  Donala. 


(Sttpreme  Court  of  Oeorgia.    Oct  10, 1800.) 
APTBAlr— Kbvibw— Pbactics. 
1.  Where  the  evidence  is  conUictinff,  the  dis- 
cretion of  the  trial  Judge  In  refusing  an  In]  unction 
or  the  appointment  of  a  receiver  mil  not  be  in- 
terfered with  on  appeal. 

3.  Wtiere  a  petition  in  an'  action  to  set  aside 
a  certain  instrument  alleges  that  the  instrument 
is  a  deed,  and  is  void  because  procured  by  fraud, 
plaintiUs  cannot  contend  on  appeal  that  the  in- 
strument is  a  ivill,  and  is  void  oecaose  not  eze- 
cated  according  to  law. 

Error  from  superior  court,  Fulton  coun- 
ty; Clarkr,  Judge. 

J.  R.  Wbtteaide,  for  plaintiff  in  error.  R. 
J.  Jorclun,  for  defendant  in  error. 

SiiiMONS,  J.  Melissa  Nesbit,  Lula  Will- 
lams,  and  Henry  Williams  (the  latter  by 
his  next  friend)  filed  their  petition  against 


S.M.  Donald, seeking  to  set  aside  a  certain 
deed  of  gift  made  by  Ann  Davis,  an  aunt 
of  the  petitioners,  to  the  defendant  and 
two  of  the  petitioners,  Melissa  Nesbit  and 
Lula  Williams,  upon  the  ground  that  the 
defendant  procured  the  deed  to  be  made 
by  fraud  and  undue  influence;  that  the 
signing  of  It  was  not  the  free  act  of  the 
said  .\nn  Davis;  that  there ^as  noconsld- 
eration  whatever  for  it ;  and  that  it  was 
contrary  to  her  intention  and  desire  as 
to  the  dispoaitlon  of  her  property,  and 
was  a  cloud  upon  the  titlewhich  they  had 
a  right  to  have  removed.  The  petition 
also  prayed  for  an  Injunction  and  the  ai>- 
polntment  of  a  receiver. 

1.  The  case  comes  to  this  court  upon 
exceptions  by  the  plaintiffs  to  the  refusal 
by  the  trial  Judge  to  grant  an  injunction 
and  appoint  a  receiver.  We  do  not  think 
he  erred  in  so  doing.  The  evidence  of  the 
plaintiBs,  and  of  the  defendant,  was  con- 
flicting upon  the  questions  made  in  the 
bill;  and,  as  frequently  decided  by  this 
court,  where-  such  conflict  exists,  and  the 
trial  Judge  refuses  an  injunction  or  the  ap- 
pointment of  a  receiver,  his  discretion  wiV 
not  be  interfered  with. 

2.  In  the  argument  before  us,  it  was  in- 
sisted by  counsel  for  the  plai^itiffs  in  error 
that  the  instrumeut  sought  to  be  set  aside 
was  not  a  deed,  but  was  a  wlil;  and  that 
it  was  void  as  a  will  because  executed  ic 
the  presence  of  two  witnesses  only,  in- 
stead of  three,  as  the  Code  prescribes.  This 
point,  however,  so  far  as  the  record  dis- 
closes, was  not  made  in  the  court  below. 
On  the  contrary,  the  petition  alleges  that 
the  Instrument  is  a  deed,  but  is  void  be- 
cause procured  by  fraud  and  undue  influ- 
ence; and  this  was  the  only  point  made 
by  the  pleadings  and  the  evidence  before 
the  trial  Judge.  The  plaintiffs  in  error 
cannot  change  the  issue  after  the  case 
comes  to  this  court,  and  insist  that  the 
Instrument  is  void  upon  a  ground  not 
taken  in  the  pleadings  in  the  court  below. 
It  the  instrument  Is  a  will  and  not  a  deed, 
the  plaintttts  in  error,  if  they  desire  to  do 
BO,  may  amend  their  bill  and  make  the 
proper  allegations;  and  the  learned  Judge 
in  the  court  below  will  doubtless  decide 
the  question  according  to  law.  As  the 
case  now  stands  we  must  aflSrm  the  Judg- 
ment.   Judgment  affirmed. 


Wtnnb  v.  Conkun. 


(86  Qa.  40) 


(Supreme  Court  of  Oeorgla.    Oct  18, 1890.) 

MiSTUt  Aim  Bbrvakt— NiouasHOS  or  Minob 
Bbrvakt. 
Plaintiff,  18  years  of  age,  had  been  injoret} 
while  in  deftedant's  employ.  Previous  to  the 
Injury  he  liad  been  put  to  work  on  a  large  D\a- 
chioe,  which  a  boy  of  his  size  and  age  could  not 
successfully  operate.  The  boys  in  the  shop  were 
allowed  to  use  the  machine  for  their  own  pur- 
poses when  not  required  u>  work  for  their  em- 
ployer. Plaintiff  was  injured  while  using  ttie 
machine  for  Ms  own  purposes,  and  alleged  negli- 

gence  on  defendant's  part  in  not  preventing  him 
rom  using  the  machine,  but  he  did  not  testify 
whether  he  knew  that  the  machine  was  danger- 
ous, or  whether  he  had  capacity  to  appreciate 
the  danger.  Held,  that  it  was  error  to  grant  a 
nonsuit,  as  the  question  whether  plaintiff  had 
capacity  to  appreciate  the  danger  and  provide 
agaipst  it  was  for  the  Jufy. 
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Error  from  city  eoart  of  Atlanta;  Van 
Eppes,  Judge. 

Arnold  A  Arnold,  for  plalntitT  in  error. 
P.  L.  iiynatt,  for  delendant  iu  error. 

Blandford,  J.  The  declaration  of  tlie 
plaintiff  in  error  alleged  tbat  he  was  em- 
oloyed  by  the  defendant  in  error  to  worlt 
■n  and  about  his  tln-Bhop.todo  Biicb  work 
as  might  be  required  of  him  by  his  em- 
ployer; tbat  he  was  13  years  of  age,  and 
had  been  put  to  work  by  the  defendant 
apon  a  large  and  heavy  machine,  known 
as  the  "square- shears,"  for  catting  tin; 
that  he  was  too  young  and  small  to  work 
this  machine  properly  and  safely ;  that 
while  in  the  course  of  bis  employment,  aft- 
er he  had  finlahod  his  work  for  his  em- 
ployer, be  went  to  this  mncblne,  and  was 
ratting  out  some  trinket  for  himself;  tbat 
the  foreman  was  present  in  the  shop,  and 
did  not  prevent  him  from  so  doing ;  that 
while  thus  using  the  machine,  and  not  be- 
ing able  to  appreciate  the  danger,  be  bad 
two  Angers  of  bis  band  cut  off ;  and  be  al 
leges  negligence  on  the  part  of  bis  master 
In  not  preventing  him  from  nalng  the  ma- 
chine, and  asks  damages  .for  such  Injury. 
The  testimony  introduced  by  the  plaintiff, 
which  was  weak,  tended  to  support  his 
declaration.  He  showed  that  the  machine 
was  large  and  heavy,  and  tbat  a  boy  of  bis 
sise  and  age  was  not  able  to  successfully 
operate  it;  that,  previous  to  the  injury, 
be  bad  several  times  l>een  put  to  work  on 
this  machine;  that  the  boys  in  tbe  sbop 
were  allowed  to  use  the  machine  in  mak- 
ing any  trinkets  or  things  they  desired, 
when  not  required  to  work  for  their  mas- 
ter. He  showed  that  be  was  13  years  of 
age.  He  did  not  testify  whether  or  not 
be  then  knew  tbe  machine  was  dangerous, 
or  whether  he  bad  sufficient  capacity  to 
appreciate  and  prevent  the  danger.  At 
the  conclusion  of  tbe  plaintiff's  evidence, 
npon  motion  of  the  defendant,  the  court 
awarded  n  nonsuit,  and  tbe  plaintiff  ex- 
cepted, and  says  tbe  court  committed  er- 
ror in  so  doing.  We  think  the  case  made 
by  tbe  plaintiff  was  quite  a  weak  one  for 
the  consideration  of  the  ]nry ;  yet,  we  are 
not  prepared  to  affirm  the  Judgment  of  the 
court  below  awarding  a  nonsuit.  It  is 
laid  down  by  Shearman  ft  Kedfield,  in 
their  work  on  Negligence,  (volume  1,  $ 
218,)  and  fully  sustained  by  the  authori- 
ties referred  to,  tbat  "it  has  always  been 
assumed,  and  usually  without  argument, 
that  tbe  general  rule  limiting  theTlability 
of  a  master  to  his  servants  applies  to  mi- 
nor servants  as  well  as  to  others;  no  dis- 
tinction being  made  on  account  of  their 
Incapacity  to  contract  for  the  assumption 
of  such  perils.  Thus,  where  a  servant  is 
set  at  dangerous  work,  the  mere  fact  of 
his  minority  does  not  render  the  master 
liable  for  tbe  risk,  if  tbe  servant  has  suffi- 
cient capacity  to  take  care  of  himself,  and 
knows  and  can  properly  appreciate  the 
risk.  But,  whiletbe  mere  fact  of  minority 
is  deemed  immaterial,  it  is  well  settled,  in 
America,  at  least,  tbat  any  actual  inca- 
pacity of  a  minor  to  understand  and  ap- 
preciate the  perils  to  which  be  is  exposed 
is  td  be  fully  considered,  and  that  be  can 
recover  from  his  master  for  injuries  suf- 
lered  from  any  perils,  the  nature  ol  which 


he  did  not  know,  or  could  not  properly 
appreciate,  it  he  did  nominally  know,  and 
to  which  a  prudent  and  rlght-mlhded  mas- 
ter would  not  have  allowed  him  to  be  ex- 
posed. "  Now,  in  this  case,  whether  the 
plaintiff  knew  of  the  hazard  or  peril, 
whether  be  was  of  aufficient  age  and  capac- 
ity to  appreciate  the  same,' and  provide 
against  danger,  are  questions  of  fact, 
wbicb  cannot  be  )ndlcially  determined  by 
a  court,  but  must  be  left  to  the  considera- 
tion of  a  Jury.  We  think  the  case  of 
Rhodes  v.  Banking  Co.,  decided  January- 
27, 1890,  and  wbicb  will  be  found  in  lu  8.  E. 
Rep.  922,  applies  to  the  present  case;  and 
what  was  said  in  tbat  case  to  some  extent 
governs  this  case.  So,  after  much  consid- 
eration and  investigation,  we  have  ar- 
rived at  the  conclusion  that  the  coort  be^ 
low  erred  in  granting  a  nonsuit.  Judg- 
ment reversed. 

"""^  (86  Oa.  a) 

Clark  v.  Lkb  et  al. 
(Supreme  Court  of  Georgia,    Oct.  10,  1890.) 
Bbbaoh  of  Bons— TaxxNT  Holduts  Ovaa. 
Where^  In  an  aotlon  to  recover  possession 
of  realty  against  one  as  a  tenant  holding  over, 
defendant  files  a  counter-affidavit  and  gives  bond 
conditioned  to  pay  plaintiff  whatever  sum,  with 
costs,  be  may  recover  in  the  suit,  a  Judgment 
dismtssingdefendant's  affidavit  for  defects  there- 
in, where  there  was  no  recovery  of  a  money  indg- 
ment,  even  for  costs,  gives  plaintiff  no  right  of 
action  on  the  bond. 

Error  from  superior  court,  Fulton  coan- 
ty ;  CLAKKR,  Judge. 

For  former  report,  see  80  Oa.  illft,  6  S.  B. 
Rep.  170. 

Creo.  <S.  Thomas  and  Harrison  A  Peeploe, 
for  plaintiff  in  error.  W.  M.  Bray  and 
Hoke  &  Barton  Smith,  for  defendants  in 
error. 

Simmons,  J.  Clark  sued  Lee,  Hamilton, 
Cooper,  and  Peel,  making  in  bis  petition 
tbe  following  allegations,  in  substance: 
In  March,  1H82,  Lee  went  into  possession 
of  cartaln  described  realty  as  a  tenant  of 
petitioner,  agreeing  to  pay  a  certain 
monthly  rental.  In  January,  1888,  Lee 
being  in  arrears  tor  rent,  petitioner  de- 
manded tbe  rent  due,  and  Lee  faillnx  to 
pay,  demanded  possession  of  the  premises, 
wbicb  Lee  refused  to  deliver.  On  Febru- 
ary 8, 1883,  petitioner  commenced  proceed- 
ings before  a  magistrate  against  Lee  as  a 
tenant  holding  over,  and  copies  of  the  affi- 
davit'of  petitioner,  and  the  dlspossessory 
warrant  sued  out  thereon,  are  annexed  to 
tbe  petition.  On  February  12,  1883,  Lee 
made  and  delivered  to  the  offlcerwho  waa 
executing  the  warrant  a  pretended  coun- 
ter-affidavit, and  also  delivered  to  blm  a 
certain  writing,  pretending  tbat  It  was  a 
bond  with  good  security,  payable  to  peti- 
tioner for  such  sum  as  might  be  recovered 
against  Lee  on  the  trial  of  the  case  In 
terms  of  the  law,  as  required  in  section 
4079  of  the  Code.  After  a  long  litigation 
about  this  matter,  Lee  was  finally  ejected, 
and  Clark  brought  suit  upon  the  bond  to 
recover  da  mages  for  a  breach  thereof.  The 
case  came  on  for  trial,  and  counsel  tor  the 
defendants  demurred  to  tbe  same,  and  the 
demurrer  was  sustained,  and  the  case  dis- 
missed.   The  able  and  learned  Judge  who 
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decided  the  case  in  tbe  court  below  deliv- 
ered bis  opinion  in  writing,  and  had  It 
attached  to  the  record.  We  bare  exam- 
ined the  opinion,  and,  with  the  exception 
of  a  few  verbal  changes,  adopt  it  as  the 
opinion  of  this  court.  It  is  as  follows: 
"The  qnestion  to  be  determined  by  the 
court  Is  whether  or  not,  under  the  facts 
stated  In  tbe  declaration,  there  ban  been 
any  breach  of  tbe  bondsued  upon.  Whether 
there  has  been  a  breach  of  sueh  bond  or 
not  mnst  depend  of  course  upon  tbe  con- 
dition of  the  bond,  and  upon  what  has 
taken  place  between  tbe  partly  thereto. 
The  condition  of  tbe  bond  is  that  the 
obligor  sball  pay  to  tbe  plaintiff  in  the 
suit  whatever  sum,  with  costs,  the  plain- 
tiff sball  recover  against  tbe  defendant  on 
the  trial  of  the  case  between  these  two 
parties.  The  case  made  between  them  is 
as  to  whether  or  not  the  defendant  is  a 
tenant  of  the  plaintiff.  If,  on  the  trial  of 
this  Issue,  It  Is  determined  advertiely  to  the 
defendant,  then  it  Is  tbe  right  of  tbe  plain- 
tiff to  recover  of  the  defendant,  by  the  ver- 
dict of  a  jury,  double  the  amount  of  rents 
stipulated  to  be  paid  by  tbe  defendant  to 
tbe  plalntiti;  or,  II  there  be  no  contract  as 
to  rents,  double  what  the  premises  are 
shown  to  be  worth  for  rent.  What  I  have 
stated  shows  the  condition  of  the  bond. 
Now  what  has  taken  place?  When  this 
case  came  up  for  trial,  the  defendant's  affi- 
davit was  dismissed  on  account  of  some 
defect  in  It.  Nothing  further  was  done. 
The  case  then  in  legal  ettn^t  left  the  conrt. 
There  was  no  obstruction  to  the  execution 
of   tbe  warrant.    The   warrant   was   in 

goint  of  fact  executed.  There  certainly 
as,  therefore,  been  no  breach  of  the  bond 
In  terms;  that  is,  no  failure  by  the  obli- 
gors to  pay  the  plaintiff  tbe  sum  recovered 
by  bim  on  the  trial  of  the  case.  It  is 
claimed  on  the  part  of  the  plaintiff,  how- 
ever, that  this  Judgment  by  which  the  de- 
fendant's affidavit  was  dismissed  from  tbe 
court  was  equivalent  to  a  Judgment  of  re- 
covery, and  that,  accordingly,  there  has 
been  atkreacb  of  the  bond  in  substance. 
To  support  this  view,  the  plaintiff  has 
eited  three  cases,  to-wit.  Freeman  v.  Nor- 
well,2S  6a.S69;  Qlover  v.  Gore,  74  Ga.  680; 
Marshall  v.  Livingston,  T7  Ga.  24.  These 
are  cases  in  which  it  was  determined  that 
where  in  an  action  of  troverthe  defendant 
does  not  give  bond  for  the  property,  (bond 
being  required,)  and  the  plaintiff  does  give 
bond,  and  the  plaintiff  afterwards  volun- 
tarily dismisses  bis  action  of  trover,  this 
dismissal  amounts  to  a  breach  of  the  bond. 
It  is  held  to  be  a  breach  of  the  bond  be- 
cause, in  tbe  opinion  of  the  supreme  conrt, 
the  dismissal  amounts  to  a  judgment  of 
restitution;  that  is,  a  judgment  that  the 
property  be  restored  to  the  defendant  In 
the  action.  It  is  held  thattbls  Is  the  effect 
of  tbe  Judgment  without  anything  more 
being  done;  that  the  judgment  perse  has 
that  operation  in  law.  The  effect  of  the 
Judgment  rendered  in  this  case  dismissing 
tbe  defendant's  affidavit  Is  altogether  dif- 
ferent. What  that  effect  is  the  supreme 
conrt  has  clearly  stated  in  this  very  case 
when  before  it  for  review.  80  Ga.  619,  6  S. 
E.  Rep.  170.  This  is  the  language  of  the 
court:  'Tbecounter-afiI<lavit  is  the  means 
of  bringing  tbe  case  into    the  superior 


conrt.  and  giving  that  court  Jurisdiction 
of  that  kind  of  cases.  Whenever  the  coun- 
ter-affidavit Is  so  defective  as  not  to 
make  any  Issue,  or  when  the  same  has 
l>eeq  dismissed  by  the  court,  tbe  whole 
case  goes  out  of  conrt.  There  is  no  case 
for  the  court  to  try.  By  operation  of  law 
the  warrant  is  withdrawn  frt)ni  the  eonrt, 
and  returns  Into  tbe  bands  of  thesherifl  or 
other  officer  tu  whom  it  is  directed.  In 
tbe  case  of  Habersham  v.  £ppinger,61  Ga. 
199,  this  court  held  that  it  is  the  counter- 
affidavit  which  brings  tbe  case  into  the 
superior  court;  and  "unless  that  was 
legal,  it  was  the  duty  of  the  sheriff  to  go 
on  with  bis  levy  and  sale :  and  when  the 
court  dismissed  that  counter-affidavit  be- 
cause it  was  illegal,  thecase  was  no  longer 
in  that  court,  and  it  had  no  Jurisdiction 
to  pass  tbe  order,  or  render  the  judgment 
dismissing  the  plaintiff's  warrant,  or  set- 
ting it  aside.  Tbe  rase,  by  operation  of 
law-,  was  remanded  to  the  sheriff,  and  the 
superior  court  had  no  jurisdiction  of  it 
further."'  Now  in  the  trover  case,  the 
effect  of  the  judgment,  as  I  have  said,  is  to 
entitle  the  defendant  at  once  to  an  order 
for  the  restitution  of  the  property.  The 
plaintiff  in  the  trovercase  having  engaged 
by  his  bond  to  restore  it,  there  Is  a  breach 
of  the  bond  whenever  there  is  a  Judgment 
for  its  restoration,  and  a  failure  to  restore. 
In  this  case,  tbe  plaintiff  was  entitled  to 
recover  of  the  defendant  such  a  sum  of 
money  as  the  Jury  might  find  the  plaintitt 
was  entitled  to  upon  exhibition  of  bis 
proof,  and  upon  its  t>eing  established  that 
the  defendant  was  the  tenant  of  the  plain- 
tiff. It  is  only  after  such  a  Judgment  of 
recovery  has  been  bad.  and  there  is  a  fail- 
ure to  pay,  that  the  condition  of  the  bond 
has  been  broken.  The  plaintiff,  therefore, 
has  no  cause  of  action  on  the  bond.  The 
declaration  alleges  no  recovery  whatever, 
not  even  for  costs.  Had  costs  been  recov- 
ered, an4  not  paid,  there  would  have  been 
a  liability  upon  the  bond  to  that  extent." 
Judgment  affirmed. 


(86  aa. 

Schumann  v.  Tolbebt  et  al. 


25) 


(Supreme  Court  of  Georgia.  Oct  10,  1890.) 
Malicious  PBOSKcnrios — Bvidskcs. 
In  an  action  for  maliciously  and  wlthoat 
probable  cause  sulnp  out  a  process  of  garntsb- 
ment,  where  the  evidence  Is  so  conflictinr  as  to 
warrant  a  verdict  either  way,  It  Is  reversible  er- 
ror to  exclude  from  evidence  a  petition  previously 
filed  against  plaintiff  by  defendants,  praying  for 
the  appointment  of  a  receiver  and  an  inlunctioii, 
on  the  ground  that  plaintiff  was  an  insolvent 
trader,  and  the  debt  was  past  duo,  and  the  order 
ci  the  court  denying  such  petition. 

Error  from  superior  conrt,  Fulton  coun- 
ty; Clahkr,  Judge. 

Hall  &  Hammond,  for  plaintiff  in  error. 
W.  R.  Brown  and  King  A  Anderson,  ior 
defendants  in  error. 

BLANDroRD,  J.  This  was  an  action  to 
recover  damages  brought  by  the  plaintiff 
against  the  defendants  on  account  of  the 
defendants  having  maliciously,  without 
probable  cause,  sued  out  a  process  of  gar- 
nishment in  an  action  brought  by  Tulbert 
against  Schumann.  In  a  case  like  this,  the 
main  question  to  be  considered  Is  whether 
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the  process  of  gamiehment  was.  In  tact, 
sued  out  maliciously,  and  without  prob- 
able cause.  And  the  evidence  in  this  case 
bein^  verj  close  upon  that  question,  and 
it  appearing  to  be  aofficient  to  authorize 
a  venllct  of  the  Jury  either  way,  we  tliinli 
that,  where  the  defendants  in  error  had 
applied  previously  to  the  judge  of  the  su- 
perior court  to  appoint  a  receiver  and 
^rant  an  Injunction  against  the  plaintiff 
in  error,  upon  the  ground  that  he  was  in- 
solvent, and  the  debt  was  past  due,  he  be- 
ing a  merchant  and  trader,  not  only  the 
petition  filed  against  the  defendant  by  the 
pinintiffs,  but  also  the  order  of  the  chan- 
cellor refusing  the  injunction  and  the  ap- 
pointment of  a  receiver,  should  have  been 
admitted  in  evidence  upon  the  trial  of  the 
case.  It  certainly  had  a  tendency  to  throw 
some  liglit  upon  the  question  of  whether 
tlie  defendants  bad  been  actuated  by  ma- 
licious motives  or  not  in  suing  out  the 
process  of  garnishment  complained-  of. 
And  upon  this  ground  the  judgment  of  the 
court  below  is  reversed.  Judgment  re- 
versed. 


(86  Ga.  43)  

Atlanta  &  West  Point  R.  Co.  v.  Lqftin. 
(Supreme  Court  of  Oeorgia.    Oct  18,  1890.) 

AOdDKNT  AT  RaILKOAD  CkOSBINO — COHTBIBCTOBT 

Neouqencb. 
Code  Ga.  J  2972,  provides  that  il  plaintiff, 
by  ordinary  care,  could  have  avoided  the  conse- 
quences of  defendant's  negligence  he  cannot  re- 
cover. In  an  action  for  injuries  from  being  stmclc 
by  a  train  while  plaintiff  was  crossing  a  railroad 
track  in  the  day-time,  at  a  place  not  a  public 
crossing,  plainUfl  testified  that  he  looked  and 
llatenea  before  ^ing  on  the  track,  and  could 
have  seen  a  train  MO  yards  distant,  but  saw 
none,  and  that  he  was  struck  while  making  the 
third  step  in  crossing  the  traolc  Held,  that 
plaintiil,  by  his  own  testimony,  was  guilty  of 
negligence,  and  could  not  recover. 

Error  from  city  court  of  Atlanta ;  Yam 
Eppbs,  Judge. 

Calhova,  King  &  Spalding  a.nA  J.  T.  Pen- 
dleton, for  plaintiff  in  error.  Bigby  dt  Ber- 
ry, for  defendant  in  error. 

Simmons,  J.  Loftin  sued  the  railroad 
company,  and  recovered  a  verdict  of  $1,- 
000  for  personal  injuries,  which  he  alleged 
be  had  sustained  by  reason  of  the  defend- 
ant's negligpnce.  A  motion  for  a  new  trial 
was  made  by  the  defendant,  and  was  over- 
ruled by  the  court.  On  the  trial  of  the 
case,  the  plaintiff  testified,  in  substauce, 
as  follows:  Upon  returning  from  a  visit 
to  a  neighbor,  he  had  to  cross  the  railroad 
track  about  2:30  o'clock  in  the  afternoon. 
Be  thought  the  train  had  gone  by.  The 
wind  blew  pretty  briskly.  When  he  got 
pretty  close,  he  looked  up  and  down  the 
road,  and  saw  no  train,  and  heard  none 
blow.  When  he  got  almost  across,  he 
looked  and  the  train  was  right  upon  hinr. 
In  trying  to  escape,  he  fell.  It  did  not 
knock  hlmclcaroft.  Itcarried  him  around 
into  a  gully.  When  be  first  saw  the  train 
be  just  put  his  foot  nearly  in  the  track. 
He  was  nearly  across  the  track  when  he 
first  saw  the  train.  The  place  at  which 
he  was  hurt  was  about  20  yards  inside  the 
limits  of  the  city  of  Orantvilie,  and  a  blow 
post  was  about  111  yards  above  the  place 
where  be  was  hurt,  and  it  was  287  yards 


from  the  crossing  to  where  he  was  hurt. 
There  was  a  footpath  about  a  foot  wide 
that  crossed  the  place  where  he  was  burt. 
When  he  came  to  the  track;  he  thought 
the  train  was  behind  the  regular  time,  but 
he  looked  up  and  down  the  track,  and 
could  see  about  400  yards  up  the  track. 
He  looked  for  the  train  just  before  he  went 
to  cross.  He  was  about  one  step  from 
the  track  when  he  looked.  He  could  see 
400  yards  np  the  track,  and  there  was  no 
train.  Be  stepped  on  the  cross-ties,  and 
then  in  no  time  got  his  foot  middle  way. 
He  was  standing  one  step  from  the  track, 
and  there  was  no  train  in  400  yards,  and 
be  tried  to  cross,  and  got  nearly  to  the 
outside  rail  when  the  train  stru(;k  him. 
When  he  started  across,  he  did  not  see  any 
train  in  400  yards.  Four  steps  would 
have  carried  him  over  to  the  far  rail  on 
the  other  side.  The  train  struck  him 
while  he  was  making  the  third  step.  He 
said  he  looked  the  first  time,  and  there 
was  no  train.  When  he  went  to  cross  he 
heard  a  sort  of  lumbering.  He  looked 
and  saw  the  train,  and  it  was  right  upon 
him.  The  train  was  not  more  than  10 
steps  from  him  when  he  made  the  third 
step.  It  would  have  had  to  run  about  290 
yards  between  the  time  he  made  the  flist 
step  and  the  time  he  made  the  third.  The 
railroad  proved  by  two  witnesses  that 
the  plaintiff  said  shortly  after  he  was 
hurt  that  he  saw  the  train  before  it  struck 
him,  and  that  he  thought  he  could  make 
It  across  the  road  before  it  struck  him. 
There  was  conflicting  evidence  as  to 
whether  the  whistle  on  the  engine  was 
blown  at  the  blow  post  111  yards  above 
where  the  plaintiff  was  struck. 

Leaving  out  of  consideration  the  ques- 
tion as  to  whether  the  railroad  was  negli- 
gent or  not,  we  think  the  trial  judge  erred 
in  refusing  to  grant  a  new  trial.  We 
think  It  clearly  appears  from  this  evidence 
that,  if  the  plaintiff  in  the  court  below  had 
exercised  any  sort  of  diligence,  he  could 
have  avoided  the  Injury.  It  was  broad, 
open  daylight,  and  a  train  could  have  been 
seen  400  yards  from  the  place  where  the 
plaintiff  was  hurt.  He  was  not  upon  a 
public  crossing.  He  testified  that  be 
looked  and  listened  and  saw  no  train, and 
yet,  according  to  his  testimony,  by  the 
time  he  took  three  steps  across  the  track 
he  was  struck  by  the  engine.  It  could  not 
possibly  have  taken  him  more  than  six 
seconds  to  have  made  the  three  steps,  yet 
according  to  his  testimony  the  train  must 
have  come  in  sight  and  run  290  yards  in 
that  time.  It  seems  to  us  that,  if  the 
train  had  been  near  enough  to  strike  him 
by  the  time  he  could  make  three  steps,  he 
could  have  seen  It  in  time  to  have  avoided 
the  injury  If  he  had  exercised  any  diligence 
at  all.  Our  Code  (sectiim  2972)  provides 
that  if  the  plaintiff  could,  by  ordinary 
care,  have  aAoided  the  consequences  to 
himself,  caused  by  the  defendant's  negli- 
gence, he  is  not  entitled  to  recover.  The 
plaintiff's  o\>  n  testimony  having  shown 
that  he  could  have  avoided  the  injury  by 
the  exercise  of  ordinary  care,  and  it  being 
the  only  eviuence  introduced  in  his  behalf 
as  to  the  manner  in  which  he  was  injured, 
we  think  the  court  below  ought  to  hare 
granted  a  new  trial.     Moreover,  the  ae> 
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count  he  gave  of  the  manner  of  his  Injury 
was  so  improbable  that  it  wa8  not  worthy 
of  any  credit.  To  say  that  the  train  ran 
400  yards,  and  stmcli  him  before  he  coald 
take  four  at^ps  across  .  the  track,  and 
knocked  him  off  without  breaking  any 
bones  or  lacerating  his  skin,  and  that,  too, 
while  he  was  standing  in  the  middle  of  the 
track,  is  too  improbable  to  believe.  We 
are  inclined  to  think  that  the  account  he 
gave  shortly  after  he  was  hurt  is  the  true 
one;  that  is,  that  he  saw  the  train,  but 
thought  he  could  cross  before  it  struck 
him.    Judgment  reversed. 


(107  N.  C.  204) 

Everett  et  al.  v.  Williamson,  Trustee. 

(Supreme  Court  of  North  Ccarolina.    Dec.  1, 
1890.) 

APPJEAI. — EXCBFTI0N8— ASSIONXBNT    OV  BBBOBS— 
SCKBBNSBB  OF  LEXSB. 

1.  When  an  ezoep^on  to  eTidenoe  is  so  vague 
M  not  to  point  out  the  nature  of  the  error  com- 
plained of,  it  will  not  be  considered. 

2.  An  exception  for  "misdirection  in  the 
charge, "  without  specifying  any  particulars,  is 
too  generaL  McEinnon  v.  Hoirison,  im  N.  C. 
8S4,  10  8.  E.  Rep.  518,  cited  and  approved. 

5.  When  there  is  a  motion  for  a  new  trial  be- 
low for  a  refusal  to  give  instructions  asked,  this 
is  sulBcient  assignment  of  error.  Taylor  t.  Hum- 
mer, 106  N.  C.  60,  U  S.  B.  Rep.  206,  cited  and 
distinguished. 

4.  A  prayer  for  instruction  need  not  be  griven 
in  the  very  words  asked,  if  charged  in  substance. 

6.  When  the  sunrender  of  a  lease  before  its 
expiration  is  unconditionally  accepted  by  the  les- 
sor, without  any  reservation,  he  has  no  claim 
against  the  lessee  for  damages  by  reason  of  the 
diminished  rent  paid  thereafter  hy  the  new  les- 
see. 

0.  The  frame  of  the  issues  is  largely  left  to 
the  discretion  of  the  presiding  ludge  If  they  are 
such  as    arise  upon  the  pleadings.    Emery  v. 


Railroad,  103  N.  C.  209,  9  I 
(Sl/Uohw*  hy  the  Covrt.) 


Rep.  189. 


This  was  an  action  tor  claim  and  deliv- 
ery, tried  before  Shipp,  J.,  and  a  jury,  at 
September  term,  1889,  of  Bichmond  supe- 
rior court.  The  plaintiffs  and  defendant 
butb  claim  the  property  in  dispute  under 
one  Travis  Quick,  who,  it  is  admitted, 
waa  the  owner  of  it.  The  plaintiffs  claim 
the  crop  and  the  live-stock  sued  for  under 
an  agricultural  lien  and  chattel  mort- 
gage combined,  dated  Ist  January,  1885, 
and  they  claim  the  engine,  etc.,  under 
chattel  mortgage  and  conditional  sale 
made  In  1881.  The  defendant  claimed  the 
crop  and  live-stock  and  engine  all  under 
the  stipaiations  of  a  lease,  da  ted '6th  Octo- 
ber, 1883,  the  conditions  of  which  defend- 
ant alleged  had  been  broken.  The  plain- 
tiffs seised  the  property  under  claim  and 
delivery,  and  they  sold  the  same  and  held 
the  proceeds  of  sale  at  time  of  trial.  It 
was  admitted  that  the  property  brought 
a  fair  price,  and  there  was  no  issue  and 
no  contention  as  to  its  value.  The  piain- 
tifto   introduced  liens  and  chattel  mort- 

fages  made  by  one  Travis  Quick,  due  Ist 
anuary,  1885;  also  chattel  mortgage  exe- 
cuted by  the  said  Quick  to  Leak,  Everett 
k  Co.,  dated  August  27, 1881.  Copies  were 
tatroduced  as  evidence.  A  wit-ness,  Everett, 
one  of  the  plaintiffs,  testlfieil  as  to  the  part- 
nership ol  Everett,  Wall  &  Co.   Objection 


was  made  to  effect  of  chattel  mortgage. 
Overruled.  Everett  testified  that  there 
was  f  8,009.21  due  on  the  mortgages  and 
crop  Hens  introduced,  etc.  Defendant  in- 
troduced a  paper  purporting  to  be  a  lease 
and  mortgage  of  the  personal  property  of 
hia  tenant,  as  alleged,  Travis  Quick. 
There  was  no  dispute  as  to  the  execution 
of  this  paper.  Detendant  Williamson  was 
examined  as  a  witneKs  tor  himaelf.  Ue 
testified  that  he  lived  In  Alabama  in  the 
fall  of  1885.  In  that  time  he  received  let- 
ters from  Travis  Quick  saying  that  be 
could  not  carry  out  his  lease.  He  came  out 
"from  Alabama"  in  January,  18S6.  Quick 
said  he  could  not  carry  out  his  contract, 
and  wanted  to  surrender  everything,— 
property,  and  all  things  conveyed.  Ev- 
erything. Witness  objected  to  giving  up 
the  lease.  Quick  had  not  paid  the  annui- 
ty mentioned  in  the  contract  of  lease;  he 
had  paid  tbe  rents  for  the  two  years  1884 
and  1885.  Heciaimed  that  injury  bad  beea 
done  to  the  land,  or  that  the  ditches  had 
been  neglected, — hill-side  ditches.  There 
was  a  claim  for  Inferiority  or  the  want 
of  proper  grades ;  amountcould  not  bede- 
termlned;  something  due  on  transporta- 
tion, etc.  Quick  surrendered  all  the  prop- 
erty, and  he  took  It  as  coiiipensatiou  for 
breaches  of  covenant  in  the  lease.  Quick 
paid  him  35  bales  of  cotton  in  1884,  and 
the  same  in  1885.  He  had  not  paid  amount 
due  on  the  lease,  and  owed  him  $105, 
balance  due  according  to  terms  of  lease. 
After  Quick  gave,  up  the  property  and 
premises  he  tried  to  rent  the  land,  and 
could  not  get  more  than  23  bales  of  rot- 
tuu  per  annum.  Leased  for  the  year  1888 
to  John  Broach  for  25  bales.  At  /the  end 
of  the  year,  leased  again  to  Broach  for 
two  years  at  20  bales  per  annum.  Broach 
was  to  build  some  houses  and  pay  taxes. 
He  could  not  lease  the  property  for  more 
than  20  bales  of  cotton.  Ue  told  the 
sheriff  that  he  \YOuld  surrender  all  but 
the  eight  mules,  which  he  (Quick)  had 
when  the  lease  was  made.  Ue  did  not 
get  a  letter  from  Everett  in  reference  to 
this  matter  In  the  fall  .  of  1885.  Quick 
turned  over  the  property  to  him  on  the 
19th  of  January,  or  perhaps  the  18th.  Ue 
may  have  said  something  to  hl(n  about 
surrendering  the  lease  on  the  streets  of 
Rockingham.  The  property  was  turned 
over  on  that  day,  and  tbe  suit  began  on 
the  next.  Broach,  a  witness,  testified 
that  he  was  a  son-in-law  of  (Jnick's. 
Williamson  called  hlra  across  Tne  street 
in  Rockingham,  where  he  and  Quick  were, 
and  also  Terry.  Ue  said  "  that  hd  hud 
called  me  over  to  witness  that  old  man 
Quick  had  given  up."  Ue  further  testified 
that  the  ditches  were  not  kept  open  ;  that 
the  bill-sides  were  so  steep  that  theditches 
would  have  caused  more  washing,  etc., 
than  if  the  same  bad  not  been  made.  There 
weretwoplaces  cultivated,  and  the  cotton 
was  ginned  at  the  same  machine.  There 
wereobjectionsto  the  evidence  in  reference 
to  this  matter.  Overruled.  The  plaintiff, 
at  this  point,  asked  leave  to  amend  tbe 
complaint.  This  was  objected  to,  but  al- 
lowed u|ion  terms,  all  of  which  was  made 
a  part  of  the  record. 

The  plain  tiffs  then  introduced  Quick,  who 
testified  that  be  cultivated  both  places  in 
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1885, 12  horses  on  the  Mary  Hall  place,  and 
15  on  WilliamBon'a  place.  Cotton-seed 
mixed.  SberiS  seized  cotton  on  both  places. 
Mulea  weie  same  as  those  mortgaged  to 
plaintiff.  BouKhtanenglnein  1881;  wasto 
bo  Everett's  until  paid  (ur.  That  he  had 
paid  all  the  rents  for  the  two  years,  but 
had  not  paid  the  annuity  of  18H5.  Prop- 
erty  hud  not  gone  down  in  1884  and  18S6. 
He  turned  it  all  over  because  defendant 
said  he  was  going  to  hold  under  older  pa- 
pers. The  Williamson  place  was  in  better 
condition  In  1886  than  1883.  Witness  said 
that  they  might  fight  it  out.  He  would 
have  nothing  more  to  do  with  it.  He 
could  not  pay  the  rent.  CnltiTated  two 
places.  Everett,  recalled,  stated  that  he 
had  written  letters  to  Williamson  while 
In  Alabama  in  reference  to  this  matter. 
That  be  had  a  conversation  with  William- 
son. That,  as  he  understood,  he  made  no 
claim  to  the  property.  Cynthia  Cole  died 
in  1887.  There  was  other  evidence  as  to 
the  damage  to  the  land.  Williamson  and 
Quick  each  swore  that  the  annuity,  so 
called,  bad  not  been  paid  to  annuitant. 
Miss  Cole;  not  paid  by  Quick,  nor  by 
Williamson.  The  deputy-sheriff  was  ex- 
amined, and  said  he  seized  the  property  un- 
der process  in  bis  hands,  and  that  it  was 
sold  and  brought  a  fair  price.  His  seizure 
was  on  the  19th  of  January,  1886.  While 
be  had  charge  of  the  nroperty  he  gathered 
some  cotton  from  the  Hall  place;  all  car- 
ried to  Williamson's  gin  and  cotton  ginned 
together.  The  plaintiffs  and  defendant 
each  tendered  issues.  The  court,  after 
bearing  the  parties,  adopted  those  sug- 
gested by  the  plaintiffs  which  were  as  fol- 
lows, (the  responses  of  the  jury'  being 
added:)  "(1)  Are  the  plaintlfla  entitled 
to  the  posspssion  of  the  property  described 
In  the  complaint  or  any  part  thereof? 
Tea.  (2)  Did  defendant  unlawfully  with- 
hold possession  of  said  property,  or  any 
part  thereof 7  Yes.  (8)  Did  Travis  Quick 
comply  with  the  covenants  and  stipula- 
tions contained  in  the  lease,  and  made  by 
him  to  J.  U.  Williamson,  trnstee,  during 
the  continuance  of  the  lease?  Yes.  (4) 
What  damage,  If  any,  did  defendant  sus- 
tain by  reason  of  said  broach?  Nothing. 
i5)  What  amount  of  rent,  U  any,  was 
due  defendant  by  T.  Quick  at  end  of  lease? 
No  amount." 

Defendant  excepted  to  these  issues,  and 
tendered  others,  four  in  nnmber:  "(1) 
Are  the  plaintiffs  owners  of  the  property 
described,  and  entitled  to  possession?  (2) 
Did  the  defendant  wrongfully  withh<ild 
the  same?  (3)  What  damage  have  plain- 
tiffs sustained  by  the  wrongful  wlthhold- 
tog  the  property,  etc.?  (4)  Value  of  the 
property. " 

There  was  no  dispute  as  to  the  value 
of  the  property.  The  plaintiffs  requested 
specific  instructions  to  the  Jury.  Defend- 
ant requested  the  following:  "(1)  That 
there  4b  no  evidence  that  Williamson  pro- 
cured the  abandonment  by  Quick  of  the 
lease,  or  in  any  way  caused  him  to  fall 
to  perform  any  condition  of  the  lease.  -  (2) 
That,  if  Quick  did  not  pay  the  annuity 
itipulated  in  the  lease,  then  the  Jury  will 
find  third  issue,  'No.'  (3)  That,  if  they 
believe  Quick,  that  be  did  not  pay  annuity 
lor  U8fi,   they  will  answer  third   issue. 


'No.'  (4)  That,  if  they  believe  the  evi- 
dence, they  will  answer  fifth  issue,  '  Forty- 
five  bales  of  cotton,  weighing  five  hun- 
dred pounds.'  (5)  If  they  bielieve  the  whole, 
they  will  answer  the  th|rd,  'No.'  (6) 
That,  if  they  believe  the  evidence,  they 
will  find  as  damages  the  defendant  sus- 
tained at  least  the  value  of  fifteen  bales 
per  annum  for  the  three  years  of  lease 
unperformed  by  Quick,  and  the  unpaid  an- 
nuity of  $48."  The  court  charged  the 
Jury,  in  substance,  as  follows:  The  testi- 
mony was  recapitulated.  The  lease  un- 
der which  the  defendant  claimed  was  care- 
fully read  to  the  Jury,  and  their  attention 
called  to  the  breaches  assigned  by  the  de- 
fendant under  which  he  claimed  the  prop- 
erty "  They  were  told  that,  so  far  as  the 
annuity  due  to  Miss  Cole,  there  was  only 
the  testimony  of  Williamson  and  Quick, 
each  of  whom  said  that  the  annuity  dae 
in  1885  had  not  been  paid  by  either  of 
them.  Their  attention  was  called  to  the 
facts  generally,  and  specially  that,  if  the 
covenants  in  the  lease  had  been  violated, 
the  defendant  bad  a  right  to  restrain  the 
property  in  controversy. "  The  court  fur- 
ther told  the  Jury  that  there  was  evidence 
tending  to  show  that  the  lease  made  by 
Quick  had  been  surrendered  to  the  defend- 
ant, and  had  been  accepted.  That  they 
must  Judge  from  all  the  evidence  whether 
or  not  such  was  the  fact.  That  counsel 
had  debated  the  matter  fully.  The  court 
further  told  the  Jury  "that  if  the  condi- 
tions of  the  lease  had  been  performed  by 
Quick,  and  that,  if  the  lease  had  been  sur- 
rendered with  the  understanding  that  It 
should  be  canceled,  then  the  claim  of  the 
defendant  could  not  be  sustained,  and 
that  such  a  surrender  and  acceptance 
would  end  the  matter,  or  equivalent 
words."  Judgment  in  favor  of  plalntlBa. 
Appeal  by  defendant. 

J.  A.  Loekbart,  for  appellant.  J.  D. 
Sbaw  and  Jones  Jt  TiUett,  for  appellees. 

Clabk,  J.  The  defendant  excepted  to 
the  issues  adopted  by  the  court,  and  to 
the  refusal  to  submit  those  tendered  by 
himself.  We  think  the  issues  submitted  by 
the  court  were  proper,  and  better  adapted 
to  settle  the  controverted  matters  of  fact 
raised  by  the  pleadings.  The  court  cer- 
tainly  did  not  exceed  the  discretion  aU 
lowed  in  framing  issues.  Emery  r.  Rail- 
road, 102  N.  C.  2UB,  9  S.  E.  Rep.  139. 

It  appears  in  the  statement  of  the  case 
that  two  objections  were  made  to  the  evi- 
dence, and  overruled ;  but  It  is  not  clear 
by  whom  the  objections  were  made,  and 
they  are  so  stated  that  it  is  impossible  to 
see  the  natureorpurportof  the  objections. 
Besides,  the  party  objecting  seems  to  have 
acquiesced  In  the  action  of  the  court,  as  no 
exception  was  taken  to  the  overruling  of 
the  objections  as  required  by  Code,  6  412, 
(2.) 

The  defendant,  after  verdict,  moved  tor 
a  new  trial  for  refusal  to  give  certain  In- 
structions asked  for  by  him,  and  for  mis- 
direction, which  motion  the  court  refused. 
The  exception  to  the  charge  in  this  whoI» 
sale  manner  for  "misdirection,"  without 
indicating  in  what  particulars,  is  Insuffi- 
cient to  point  out  to  the  Judge  what 
should  be  sent  up,  or  to  pat  the  apples 
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on  notice  of  the  points  to  be  argned  In  tbla 
court.  It  iB  therefore  too  Keneral  to  be 
considered.  McKinnon  t.  Morrison,  104 
N.  C.  S54. 10  S.  E.  Rep.  618.  It  is  otherwise 
as  to  the  refusal  to  «^ve  the  specific  In- 
Btractions  asked.  This  case  differs  from 
Taylor  v.  Plummer,  105  N.  C.  66, 11  S.  £. 
Rep.  266.  There,  though  appellant's  pray- 
er for  Instructions  was  refused,  there  was 
"nothing  to  show  that  the  appellant  was 
dlBsatlsfied  with  anything  that  occarred 
on  the  trial  beyond  the  fact  that  he  ap- 
pealed,"—neither  exceptions  to  the  refusal 
to  grant  the  prayer  for  Instroctlons,  nor 
assignment  of  error  therefor.  Here,  the 
appellant  mured  for  a  new  trial,  and  as- 
signed as  error,  for  which  It  should  be 
granted,  the  refusal  to  give  the  instmc- 
tionB  which  had  been  asked  by  him.  Tbls 
was  sufficiently  specific  to  cause  every- 
thing bearing  on  those  points  to  be  in- 
cluded in  the  case  on  appeal,  and  was  fair 
notice  to  the  appellees  that  the  rights  of 
the  appellant  to  have  the  instmctions 
granted  would  be  insisted  on  in  this  court. 
The  defendant  requested  the  court  to 
charge  as  follows :  "(1)  That  there  Is  no 
evidence  that  Williamson  procured  the 
abandonment  by  Quick  of  the  lease,  or  in 
any  vay  caused  him  to  fail  to  perform 
any  condition  of  the  lease. "  This  was  im- 
material, and  oughtnotto  have  been  given. 
It  was  not  pertinent  to  any  Issue.  The 
qnearion  at  issue  was  not  whether  Will- 
iamson had  "procured  the  abandonment" 
or  "caused  him  to  fail, "but  did  Quick  sur- 
render up  the  lease  to  be  canceled,  and 
was  the  same  accepted  by  Williamson? 
That  was  the  question,  and  the  defendant 
did  not  ask  the  court  to  charge  the  Jury 
that  there  was  no  evidence  of  this,  and 
d^d  not  except  to  the  charge  of  the  court 
a>  given  on  this  point.  Indeed,  there  was 
evidence  to  show  the  surrender  and  can- 
eellatlon  of  the  lease,  and  the  verdict  in 
effect  finds  that  the  defendant  canreled 
and  Burrendered  the  lease  as  contended  by 
the  plaintiffs. 

The  third  Issue  was:  "Did  Travis  Quick 
comply  with  the  covenants  and  stipula- 
tions contained  in  the  lease  made  by  him 
to  J.  H.  Williamson,  trustee,  during  the 
continuance  of  the  lease. "  To  which  the 
lory  responded,  "Tes."  The  defendant's 
second,  third,  and  filth  prayers  were:  **  (2) 
That,  it  Quick  did  not  pay  the  annuity 
stipulated  In  the  lease,  then  the  Jury  will 
find  third  issue, '  No.'  (S)  That,  if  they 
believe  Quick,  that  he  did  not  pay  annuity 
tor  18N6,  they  will  answer  third  issue, '  No.' 
•  •  ♦  (6)  If  they  believe  the  whole,  they 
win  answer  the  third,  'No.' "  In  this  con- 
nection, his  honor  charged  the  Jury  as  fol- 
lows: "They  were  told  that,  so  far  as  the 
annuity  due  to  Miss  Cole,  there  was  only 
the  testimony  of  Wlllisimson  and  Quick, 
each  of  whom  said  that  the  annuity  due 
in  1886  had  not  been  paid  by  either  of 
them.  Their  attention  was  called  to  the 
facts  generally,  and  specially  that,  if  the 
cnvsnants  in  the  lease  had  been  violated, 
the  defendant  had  a  right  to  retain  the 
property  In  controversy."  This  was  a 
substantial  compliance  with  the  prayer. 
It  would  seem  that  upon  this  charge  the 
)nry  might  have  found  in  response  to  the 
tbird  iSBoe  that  the  stipulations  of  the 


lease  had  not  been  complied  with,  at  least 
to  the  extent  of  the  $48,  due  on  the  annuity 
for  the  year  1885.  That  the  jury  did  not 
so  find  when  instructed  whs  ground  to 
movethe  court  below  for  a  newtrial  in  its 
discretion,  but  is  not  sufiicient  to  justify 
an  exception  for  not  giving  an  instruction 
which  the  court  in  substance  gave,  though 
not  in  the  identical  words  asked.  More- 
over, it  must  be  noted  that  Quick  testified 
that  the  land  was  in  an  improved  condi- 
tion when  he  gave  it  up,  and  Everett  tes- 
tified that  Williamson  at  that  time  made 
no  claim  to  the  property.  It  may  be, 
therefore,  that  upon  the  whole  evidence 
the  Jury  found  that  the  surrender  and  can- 
cellation of  the  lease  between  Quick  and 
Williamson  were  absolute  and  uncondi- 
tional, including  a  release,  of  the  f48  an- 
nuity due  for  1885. 

The  other  prayers  were :  "  (4)  That,  if 
they  believe  the  evidence,  they  wilt  answer 
fifth  Issue,  'Forty-five  bales  of  cotton, 
weighing  five  hundred  pounds.'  •  •  • 
(6)  That,  if  they  believe  the  evidence,  they 
will  find,  as  damages  the  defendant  sus- 
tained, at  least  the  value  of  the  fifteen 
bales  per  annum  for  the  three  years  of 
lease  unperformed  by  Quick,  and  the  un- 
paid annuity  of  f48."  The  fifth  Issue  was: 
"  What  amount,  if  any,  was  due  defendant 
by  T.  Quick  at  end  of  lease?"  There  was 
evidence  tending  to  show  that  defendant 
voluntarily  canceled  and  accepted  the 
surrender  of  the  lease  from  Quick  three 
years  before  it  would  have  expired,  and 
rented  the  premises  to  another  party  for 
those  years.  It  appeared  from  defend- 
ant's testimony  that  he  was  careful  to 
call  some  one  across  the  street  to  witness 
that  Quick  had  given  up.  Williamson's 
conduct  and  languag^e  tend  to  show  that 
he  was  himself  anxious  to  have  it  estab- 
lished by  a  witness  that  Quick  had  surren- 
dered in  order  to  rent  to  Broach ;  and  he 
did  rent  to  Broach  that  same  year.  The 
principal  contention  was  whether  the  de- 
fendant accepted  the  surrender  of  the  lease 
or  not.  If  he  did,  unless  there  was  reser- 
vation of  the  right  to  hold  Quick  liable  for 
rent  thereafter,  the  defendant  lost  the 
right  to  claim  damages  by  reason  of  the 
diminished  rent  paid  by  bis  new  tenant. 
Peane  v.  Caldwell,  127  Mass.  242.  "The 
effect  of  a  surrender  is  to  terminate  the  re- 
lation of  landlord  and  tenant,  with  all 
the  obligations  of  the  parties  to  that 
relHtion. "  Tayl. Landl. &  Ten.  §  518.  "So 
where,  before  the  expiration  of  a  lease  un- 
der seal,  the  lessee  actually  surrendered 
possession  of  the  premises  to  his  lessor, 
who  accepted  the  same  and  leased  them 
to  another,  it  was  held  to  be  in  effect  a 
surrender."  1  Washb.  Real  Prop.  p.  647, 
c.  10,  S  7,  (6.)  When  the  tenant  abandons 
the  premises,  and  the  landlord  enters,  he 
cannot  recover  for  rent  accruing  subse- 
quently. Schuisler  v.  Ames,  50  Amer.  Dec. 
168;  Terategge  v.  Society,  47  Amer.  Rep. 
186;  Jones  v.  Carter,  15  Mees.  &  W.  718. 
The  court,  therefore,  properly  declined  to 
give  these  prayers,  and  in  lieu  thereof  told 
the  Jury  that  If  the  conditions  of  the 
lease  bad  been .  perturmed  by  Quick,  and 
that  if  the  lease  bad  been  surrendered  with 
the  understanding  that  it  should  be  can- 
celed, then    the  claim    of  the  ddendant 
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could  not  be  Bustalned,  and  tbat  snch  a 
surrender  and  acceptance  would  end  the 
matter, or  equivalent  words.    Mo  error. 


007  N.  C.  UO) 

County  Boahd  of  Education  t.  Commib- 

SIONERB  of  CUKRITUOK  COUNTY. 

(Supreme  Court  of  North  Carolines,    Oct  18, 
1890.) 

Taxition— Btatb  anb  Countt  Taxes— LunT-7 
Division. 
1.  Under  Const.  N.  C.  art  6,  J  1,  providing 
that  the  whole  tax-levy  for  the  ordinary  purposes 
of  state  and  county  governments  cannot  exceed 
06^  cents  on  property  valued  at  (100  in  cash,  a 
tax-levy  for  the  state  is  paramount,  and  counties 
can  only  levy  taxes  to  the  extent  the  power  of 
taxation  has  not  been  exhausted  by  the  levy  for 
the  state. 

'i.  The  levy  of  the  school  tax  for  the  state  was 
not  formally  and  speoiUcally  set  forth  in  the  tax- 
list,  as  required  by  Acts  N.  C.  18b9,  o.  818,  i  82, 
but  was  12X  cents.  The  total  tax-levy  of  the 
state  was  4U>J  cents  on  a  valuation  of  tlUO.  Held, 
that  the  fact  that  the  school  tax  was  informally 
set  forth  did  not  entitle  the  county  to  levy  a  tax 
above  36  1-6  cents,  and  any  tax  collected  by  it 
above  that  sum  belonged  to  the  state. 

Appeal  from  superior  court,  Currituck 
county;  Whitaker,  J udRe. 

This  action  Is  brought  tu  the  name  of  the 
state  on  therelbtionuf  the  county  board  ol 
education  against  the  buard  uf  commis- 
sioners ot  the  coun  ty  ol  Currituck,  the  treas- 
urer and  sheriff  ot  that  county,  to  compel 
the  defendants  to  pay  to  the  relators  the 
sum  of  money  specified  and  demanded  in  the 
com  plaint  fur  the  purpose  of  the  free  public 
schools  ot  the  county  named.  The  follow- 
ing is  a  copy  of  the  material  parts  of  the 
complaint:  "(1)  That  the  defendants,  the 
board  of  county  commissioners  and  the 
magistrates  of  Currituck  county,  at  their 
regular  meeting  in  June,  in  18s9,  at  which 
meeting  it  was  their  duty  to  levy  the  taxes 
tor  said  year,  levied  on  the  hundred  dol- 
lars' worth  of  property  41^  cents  for  coun- 
ty purposes,  (the  state  having  levied  25 
cents  on  the  hundred  dollars  worth  ot 
property,)  and  failed  and  refused  to  levy 
12  cents,  or  any  other  sum,  on  the  hun- 
dred dollars'  worth  of  property  for  school 
purposes,  as  prescribed  by  section  2589  ot 
the  Code.  (2)  The  sum  of  41^  cents,  levied 
as  aforesaid,  was  necessary  tp  defray  the 
many  expenses  of  the  county  government, 
and  the  same  could  not  be  mnt  with  a 
smaller  levy.  (S)  That  the  taxable  proper- 
ty listed  in  said  county  for  the  year  1889 
amounts  in  value  to'  l|^6t)0,422.19.  and  the 
tax-list,  as  levied,  went  Into  the  hands  ot 
the  sheriff  of  the  county,  and  was  by  bim 
collected  and  paid'  Into  the  hands  of  de- 
fendant, treasurer  of  said  county,  who  has 
in  band  now  of  the  same  the  sum  of  $871, 
which  is  sufiicient  to  pay  12;^  cents  named 
b.v  the  plaintiff  for  and  due  the  school 
fund,  but,  if  taken,  would  leave  the  coun- 
ty without  sufiicient  funds  to  pay  Its  ordi- 
nary and  necessary  expenses.  (4)  That 
the  said  treasurer  is  about  to  pay  out  all 
the  funds  now  'n  his  hands,  as  afoiesaid, 
upon  orders  ot  the  county  commissioners, 
in  the  ordinary  course  of  the  ousiness  of 
the  county,  which  will  not  leave  any  fund 
out  ot  which  can  be  levied  and  collected 
the  12U  cents  tor  the  school  fund.  (5) 
Tbat  aU  tbe  school  fund  arisiug  from  all 


other  sources  tban  tbe  12^  cents  men- 
tioned in  item  1  of  this  complaint  is  ex- 
hausted, and  unless  the  said  12)^  cents  are 
given  to  the  schools,  the  same  will  be  en- 
tirely without  the  means  of  having  public 
school  for  four  months. "  The  defendants 
demurred  to  the  complaint,  and  assiia;ned 
grounds  ot  demurrer  as  follows:  "(i)  It 
does  not  appear  tbat  it  was  the  duty  of 
tbe  commissioners  and  Justices  of  tbe  peace 
to  make  the  levy  of  12^  cents  set  forth  in 
the  complaint,  nor  the  duty  ot  Cowell, 
treasurer,  to  pay  the  same  to  the  plaintiff, 
or  retain  it  for  plaintiff.  (2)  It  appears 
tbat  tne  tax  already  levied  is  equal  to  the 
full  limit  allowed  by  the  constitution.  (3) 
It  appears  that  the  tax  assessed  of  41 
cents  for  county  purposes  isnotmure  tban 
sufficient  to  provide  for  tbe  same,  and  if 
12^  cents  be  deducted,  as  demanded,  tbe 
county  will  be  left  without  means  to  pay 
its  ordinary  and  necessary  expenses.  (4) 
It  appears  tbat  the  said  commissioners 
and  Justices  met  and  performed  their  dn-- 
ties,  as  they  understood  tbem,  at  the  time 
and  place  required  by  law,  and  tbat  they 
bave  no  authority  to  reconvene  and  make 
tbe  levy  at  any  other  time.  (6)  It  ap- 
pears that  tbe  tacts  stated  are  insufficient 
to  entitle  the  plaintiff  to  tbe  writ  of  man- 
damaa  against  said  commissioners  and 
Justices  of  the  peace. "  The  court  overruled 
the  demurrer,  nnd  gave  Judgment  for  the 
plaintiff,  and  the  defendants  appealed. 

Pruden  &  Vann,  for  appellants.  Tbe 
Attorney  General,  for  appellee. 

Merrimon,  C.  J.,  {after  stating  tbeHteta 
as  above.)  It  is  settled  by  many  decisions 
of  tills  court  that  the  equation  and  limit- 
ation of  taxation,  established  by  tbe  con- 
stitution, (article  5,  §  1.)  prohibits  and 
prevents  the  levy  of  a  greater  capitation 
tax  tban  twodoiiars  oneacb  taxable  poll, 
and  a  tax  for  the  equal  amount  on  prop- 
erty valued  at  9300  in  cash,  to  raise  rev- 
enue for  the  ordinary  purposes  of  tbe  state 
and  county  governments.  This  Is  equal 
to  a  tax-levy  of  66\  cents  on  property 
valued  at  $100  in  cash.  For  such  pur- 
poses, the  whole  tax-levy  cannot  exceed 
the  sums  mentioned.  University  v.  Hold- 
en,  63N.C.410:  Mauney  v.  Commissioners, 
71  N.  C.  486;  Trull  v.  Board,  72  N.  C.  388; 
French  v.  Board,  74  N.  C.  692;  GrIBen  v. 
Board,  Id.  701;  Clifton  v.  Wynne,  80  N.  C. 
145;  Barksdale  v.  Commissioners,  93  N.  C 
472. 

Tbe  taxes  tor  the  state  are  levied  by 
statute,  and  before  the  levy  for  tbe  several 
counties  by  the  propercountyanthoritles; 
and  hence,  as  well  as  for  other  reasons, 
the  tax-levy  tor  the  state  is  paramount, 
has  precedence,  and  must  prevail,  to  the 
exclusion,  if  need  be,  ot  tbe  like  levy  for 
the  county,  unless  otherwise  provided  by 
statu  te.  And,  moreover,  tbe  several  coun- 
ties can  only  levy  taxes  to  meet  tbe  ordi- 
nary expenses  of  the  county- government 
within  the  limitation  of  taxation  men- 
tioned, and  to  the  extent  the  power  of 
taxation  for  ordinary  state  and  county 
purposes  has  not  been  exhausted  by  tbe 
levy  for  the  state.  Any  levy  for  such  pur- 
pose beyond  this  limitation  would  be 
void,  because  in  violation  ot  tbe  constitu- 
tion, and  without  authority.  Tbe  statute 
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(Acts  1889,  c.  216,  §  8)  preTalllns  at  the 
time  the  defendant  commlsBloiiers  and  the 
jOBticea  of  the  peace  undertook  and  pur- 
ported to  make  the  tax-levy  in  question 
levied  a  tax,  for  the  ordinary  purposes  of 
the  state,  of  25  cents  on  property  of  the 
value  of  $100.  The  other  statute  (Code, 
S2S89)  also  levied  a  tax  of  12)^  cents  on 
property  of  the  like  value  for  the  support 
of  the  public  schools,  and  the  other  stat- 
ute (Acts  l^i89,c.  198,  §  17)  also  levied  a  like 
tax  of  3  cents  for.penHions.  Thus  the  tax- 
levy  for  the  ordinary  purposes  of  the  state 
was  40}i  cents  on  property  of  the  value  of 
flOO.  This  left  the  county  authorities 
named  at  liberty,  within  the  limitation, 
to  levy  a  tax  for  ordinary  county  pur- 
poses of  "only  26 1-6  cents  on  property  valued 
at  f  100.  For  the  reasons  already  stated, 
they  could  not  exceed  that  sura;  hence 
the  levy  they  undertook  to  make  in  excess 
of  it  was  void.  The  levy  made  by  tbem 
was  valid  only  to  the  extent  of  26 1-6  cents 
on  property  valued  at  f  100. 

The  levy  of  12)^  cents  school  tax  for  the 
state,  and  3  cents  for  pensions,  was  not 
formally  and  specifically  set  forth  in  the 
tax-list,  a  copy  of  which  was  directed  and 
delivered  to  the  sheriff,  as  directed  by  the 
statute,  (Acts  imt,  c.  218,  §  82,)  as  it 
should  have  been.  Nevertheless  the  sher- 
iff, as  tax  collector,  collected  as  taxes  a 
sain  of  money  equal  to  the  whole  levy  for 
the 'state,  as  explained  above,  and  also  the 
lawful  levy  for  the  county,  to-wlt,  26  1-6 
cents  for  the  county.  The  excess  of  this 
levy  collected  as  for  the  county  did  not 
make  it  belong  to  the  connty.  The  latter 
was  not  entitled  to  have  it,  because,  as  to 
It,  the  levy  for  the  county  was  void,  it  be- 
ing to  that  extent  in  excess  of  the  limita- 
tion of  taxation.  Although  the  money  was 
BO  collected  as  taxes  for  the  county,  it,  in 
contemplation  of  law,  belonged  to  the 
state  by  virtue  of  the  levy  for  public 
schools.  '  The  mere  fact  that  it  was  col- 
lected as  taxes  under  an  Improper  head, 
informally  and  under  misapprehension, 
conld  not  entitle  the  county  to  have  it,  nor 
could  such  fact  deprive  the  state  of  the 
right  to  have  it  by  virtue  of  the  lawful 
levy  for  a  lawful  purpose.  To  place  the 
tax  levied  by  the  statute  on  the  tax-list 
was  not  essential  to  create  the  right  of  the 
state.  If  the  county  authorities  had  un- 
dertaken to  levy  and  collect  taxes  for 
county  purposes,  to  the  amount  of  06% 
cents  on  property  of  the  value  of  $100,  Ig- 
noring the  statutory  levy  for  the  state, 
this  surely  could  not  have  the  effect  to  de- 
prive the  state  of  so  much  of  the  taxes  col- 
lected as  might  be  embraced  by  the  levy 
for  it.  In  such  case,  it  would  be  the  duty 
of  the  sheriff  to  account  and  pay  to  the 
state  its  part  of  the  taxes  collected.  From 
the  tax-list,  the  state's  share  could  be 
readily  ascertained.  Clifton  v.  Wynne,  su- 
pra. The  money  in  question,  therefore, 
belongs  to  the  state.    Judgment  affirmed. 

am  N.  c.  851)  

Brdmmitt  v.  McGcirb. 

(Sumtme  Court  of  North  CaaroUntu     Nov.  6, 
1880.) 

VOLnSTABT  PaTMEHT— MiSTAKB. 

Where  a  payment  In  excess  of  the  amount 
due  Is  made  by  a  debtor,  under  a  mistake  of  fact 


which  ordinary  diligence  in  looking  up  bis  re- 
ceipts would  have  removed,  the  money  cannot  be 
recovered,  though  the  payment  was  made  to  pro- 
tect the  purchaser  of  onaltels  mortgaged  to  se- 
cure the  debt,  against  which  purchaser  replevin 
had  been  brought 

This  was  a  civil  action,  originally  com- 
menced  before  a  Justice  of  the  peace,  and 
tried,  upon  appeal,  before  MacRae,  J.,and 
a  Jury,  at  the  July  term,  1800,  of  the  su- 
perior court  of  Granville  county.  The  fol- 
lowing is  the  case  settled  on  appenl,  by 
appellee,  and  accepted  by  appellant: 
The  plaintiff  alleged  that  the  defendant 
was  indebted  to  him  for  money  paid  in  ex- 
cess of  rent  account,  for  a  certain  house  in 
Oxford,  for  the  year  1886.  The  defendant 
denied  the  debt,  and  alleged  besides  that 
the  matter  in  controversy  had  been  com- 
promised and  settled  by  the  execution 
of  a  chattel  mortgage  and  bund;  by 
the  execution  of  a  bond  and  security 
to  stay  proceedings;  by  the  Judgment 
of  S.  V.  Ellis.  J.  P.;  and  by  the  pay- 
ment of  said  mortgage.  W.  W.  Brum- 
mitt,  the  piaintlff,  testified:  "I  rented  a 
house  for  the  year  1886,  in  Oxford,  of  R, 
H.  McGuire.  I  was  to  give  him  one  hun- 
dred and  twenty-five  dollars  for  the  year, 
and  executed  a  note.  1  paid  him  a  quar- 
terly payment  in  advance,  and,  after- 
wards, paid  him  $21.25,  and  $10.  I  stayed 
in  the  house  about  seven  months,  until 
about  the  1st  of  August.  1  moved  away 
about  that  time.  The  day  I  moved,  Mr. 
Allen,  defendant's  attornej',  told  me  he 
would  indict  me  if  1  did  not  give  him  the 
keys,  and  I  gave  them  to  him.  In  Febru- 
ary, 1888.  8  mo^ths  after  I  had  left  the 
house,  one  N.  U.  Whitfield,  a  clerk  in  de- 
fendant's store,  proposed  to  me  to  buy  my 
pony.  1  asked  $80  for  the  pony ;  he  said 
he  would  give  it,  and  told  me  when  to 
bring  him  down.  I  brought  the  pony, 
and  Whitfield  came  outand  told  meto give 
him  to  the  boy  standing  there,  and  he 
would  pay  me  for  the  pony  as  soon  as  Mc- 
Guire came  back  from  the  court-house. 
I  waited  until  McGuire  came  back,  and 
went  into  the  otflce  with  him.  McGuire 
said, 'You  owe  me  a  note  I  have  got 
against  you,' taking  the  note  from  his  safe. 
I  said  I  aid  not  think  1  owed  him  any- 
thing. He  said:  'Yes,  you  do.  We  have 
got  your  pony,  and  you  will  have  it  to 
pay  before  you  get  him.'  Whitfield  sa'd 
nothing  to  me  about,  the  note.  Ue  was 
not  present.  I  then  left  McGuire's  office,. 
and  went  up  to  Whitfield's  house  to  get 
my  pony.    Whitfield  had  the  pony  iockctd 

up,  and  told  me, it, if  Icould  get  him, 

to  get  him.  I  then  went  home.  It  was 
Saturday.  Monday  I  came  back  and 
fixed  up  the  papers  to  get  the  pony.  I  did 
not  know  how  much  I  owed  McGuire,  and, 
before  giving  up  the  pony,  he  required  me 
to  execute  to  N.  H.  Whitfield  a  note  for  $38 
secured  byachattel  mortgageon  the  pony 
and  other  property,  which  was  assigned 
to  McGuire.  I  have  paid  the  $38  note  to 
McGuire.  Since  looking  up  the  receipts  I 
had  taken,!  find  that, on  the  day  the  note 
for  $38  was  executed,  I  owed  him  only 
$10.41.  McGuire  claimed  I  owed  him  the 
balance  on  the  $125  note.  It  was  $41  or 
$42  I  paid  McGuire  on  the  $38  note  mads 
payable  to  N.  U.  Whitfield,  and  assigned 
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to  blm.  McOalre  got  a  new  tenant  In 
about  two  weeks,  I  tblnk."  Defendant's 
coanael  then  aekKd  witness  If  he  did  not 
trade  the  pony  before  the  VVhitfleld  mort- 
gage was  due;  ItMcGuire  did  not  Institute 
dala.  and  delivery  proceeding,  and  take 
the  ^  yrse  from  Young  Dixon ;  if  be  was 
not  present  at  the  trial,  and  did  not  con- 
sent to  the  Judgment  of  S.  V.  Ellis,  J.  P. : 
and  if  be  did  not  pay  the  |38  note  to  Mc- 
Onlre.  To  all  these  Interrogatories  the 
plaintiff  objected,  upon  the  ground  that 
the  plaintiff  was  not  a  party  to  the  claim 
and  delivery  proceedings,  and  was  not 
bound  by  the  proceedings  or  the  Judg- 
ment therein  rendered.  Objection  .over- 
ruled. Witness  then  said  he  had  heard  of 
the  claim  and  delivery,  but  that  he  was 
not  a  party  to  the  suit,  nor  was  he  pres- 
ent at  the  trial,  nor  did  he  consent  to  the 
Judgment;  that  he  paid  the  $38  note  to 
protect  Dixon.  He  traded  the  pony  to 
Dixon.  Judgment  in  case  of  N.  U.  Whit- 
field, to  Use  of  B.  H.  McGnlre,  vs.  Young 
Dixon  was  settled  between  the  parties 
April  24,  1880.  The  note  set  put  is  lor  $38, 
executed  under  seal  by  the  plaintiff,  Brum- 
mitt,  to  N.  U.  Whitfield,  on  the  6tb  day  of 
February,  1888,  payable  on  or  before  the 
Ist  day  of  October,  1888, "secured  by  mort- 
gage," and  Indorsed  by  Whittield  to  de- 
fendant, McGulre,  "without  recourse." 
Jordan  Mclver  was  sworn.  He  said  the 
house  Brummitt  lived  In  was  occupied  In 
about  two  weeks  after  Brummitt  l€^.  B. 
T.  Fuller  was  sworn.  He  said  be  moved 
Brummitt  from  the  bouse.  It  was  the 
1st  of  August.  R.  H.  McGulre  testi&ed: 
"Brummitt occupied  the  house  until  about 
the  middle  of  August,  and  I  did  not  get 
a  renter  in  two  or  three  weeks  after  the 
time.  Isold  the  Brummitt  note  for  f  123, 
subject  to  a  credit  of  $62.60,  to  Whitfield 
tor  f'JO.  He  did  not  pay  cash  for  tbe  note, 
but  1  charged  him  up  with  the  $20  tbe  day 
I  sold  him  the  note.  When  Whitfield 
bought  the  pony  of  Brummitt  be  offered 
the  $125  note  on  which  $62.50  was  due,  and 
the  balance  in  money  for  tbe  pony.  Brum- 
mitt refused  to  do  this.  Whitfield  took 
the  new  note  for  $38.  After  he  got  tbe 
note  for  $38,  he  assigned  the  same  to  me 
without  recourse."  Witness  then  produced 
bis  books  and,  after  examining  them,  said 
the  entries  were  made  in  the  book  on  Feb- 
ruary ftth,  which  was  five  days  after  the 
note  was  sold  to  Whitfield,  and  that  tbe 
entry  showed  it  was  $18  instead  of  $20, 
as  stated,  but  that  tbe  trade  between  him 
and  Whitfield  was  fairand  square.  "  When 
1  found  that  Brummitt  had  traded  the 
pony  on  which  I,  as  assignee  of  Whitfield, 
held  tbe  $38  note  and  mortgage,  I  insti- 
tuted claim  and  delivery  proceedings,  and 
Crews,  the  constable,  brought  the  pony  to 
town  under  the  papers.  The  day  of  tbe 
trial,  April  24. 1889,  John  Elliott  came  in 
and  gave  me  bis  note  at  80  days'  time  to 
stay  tbe  proceedings.  I  took  the  note  and 
the  suit  was  stopped  and  settled. "  N.  H. 
Whitfield  testified:  "I  bought  the  $125 
note  from  McGulre  for  $20.  1  didn't  pay 
him  cash.  I  bought  the  pony  from  Brum- 
mitt, and  sent  him  up  home  to  the  stable, 
and  locked  blm  up.  Brnmmitt  executed 
the  note  and  mortgage  to  me,  and  as- 
signed it  to  McGulre.    The  trade  between 


me  and  McGnlre  was  fair  and  square.* 
Defendant's  counsel  asked  the  court,  in 
writing, '  and  before  the  argument,  to 
charge  as  follows :  "  (1)  Taking  tbe  plain- 
tiff's own  evidence,  he  cannot  recover.  (2i 
Money  paid  voluntarily,  with  full  knowl- 
edge of  all  the  tacts.  In  the  absence  of  any 
agreement  expressed  or  implied  to  repay 
it,  cannot  be  recovered  back,  even  it  paid 
under  protest.  (3)  There  is  no  evidence 
in  this  case  of  any  agreement  to  repay  the 
money  paid  McGulre  by  Brummitt,  or  El- 
liott, his  agent.  (4)  The  plaintiff  is 
estopped  by  tbe  chattel  mortgage  of  $88- 
(5)  The  plaintiff  is  estopped  by  the  pay- 
ment of  the  $40  by  Elliott.  (6)  There  1» 
no  evidence  that  Brummitt  paid  the  money 
without  a  knowledge  of  the  facts.  17) 
This  action  cannot  relate  to  or  affect  the 
execution  of  the  $38  bond  and  mortgage 
of  61h  February,  1888.  It  the  plaintiff  de- 
sires to  attack  that  transacdon  on  the 
ground  of  fraud,  force,  or  duress,  or  com- 
plicity bet  ween. McGulre  and  Whil  field,  he 
must  do  it  in  a  court  of  equity,  and  not  the 
court  of  a  Justice  of  the  peace.  (8)  In  no 
aspect  of  this  case  can  the  plaintiff  recover 
of  the  defendant. "  -  His  honor  gave  the 
seventh  Instruction  in  part,  and  declined  to 
give  the  others,  and  charged  the  Jury  as 
follows:    "If  plaintiff,  or  Elliott  tor  blm, 

Said  the  defendant  mors  than  he  owed 
Im,  on  rent  of  the  house,  by  mistake, 
thinking  be  owed,  when  he  did  not  Owe. 
him  the  amount  so  paid,  he  is  entitled  to 
recover  it  back,  and  you  must  ascertain 
the  amount  so  paid  and  answer  'Yes,' 
and  set  down  the  amount  so  paid.  The 
house  was  rented  by  the  year  tor  $12.\  It 
the  defendant  took  back  the  bouso  be- 
fore tbe  term  expired  the  plaintiff  would 
not  owe  him  the  $125,  but  a  proportion- 
ate part  of  it,  at  $10.41  per  month.  But  it 
there  was  a  sale  to  Whitfield,  by  McGulre, 
of  the  note  given  by  plaintiff  to  d^endant 
before  It  was  due,  and  Whitfield  bought 
the  pony,  and  Brummitt  gave  Whitfield 
his  note  for  $38  In  the  course  of  the  trade, 
and  this  note  was  atterw  ards  assigned  to 
defendant,  and  paid  by  plaintiff,  tbe  plain- 
tiff Is  not  entitled  to  recover,  and  yonr 
answer  shall  be '  No.' "  There  wiw  a  vee- 
diet,  and  Judgment  tor  the  plalntifl  for 
$27.69.  The  defendant  excepted  to  tbe 
charge,  as  given,  and  for  failure  to  charge 
as  requested.  Also  because  the  Judge 
submitted  the  question  of  mistake  in  pay- 
ing the  debt  by  plaintiff,  whereas  there 
was  no  evidence  of  such  mistake  to  go  to 
tbe  Jury,  Motion  for  a  new  trial  because 
the  verdict  was  contrary  to  tbe  weight 
of  tbe  evidence,  and  beca  use  there  was  n6 
evidence  that  tbe  plaintiff  or  Elliott  paid 
the  defendant  more  than  he  owed  him  tor 
rent  of  the  house  by  mistake.  Motion 
overruled.    Appeal  to  supreme  court. 

R.  W.  WluBton,  for  appellant.  T.  T. 
HIeka,  tor  appellee. 

Davis,  J.,  {after  Btatiag  tbe  Ibete  as 
above.)  The  defendant  asked  for  eight 
specific  instructions,  as  set  oat  In  the  case, 
all  of  which,  except  the  seventh,  which 
was  given  in  part,  (what  part  was  given 
and  what  refused  does  not  appear.)  wen 
refused.  It  the  defendant  was  entitled  to 
any  one  of  these  instructions,  and  It  was 
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not  cured  by  the  cbarge,  as  given,  there 
was  error.  It  te  well  settled  that  money 
paid  ander  a  mistake  of  fact  may  be  re- 
ccvered  back,  and,  it  is  equally  well  settled 
that  money  demanded  and  paid,  with  a 
fall  knowledge  of  all  the  facta,  cannot  be 
rerovered  back.  The  plaintiffs  counsel 
relies  upon  the  case  of  Pool  v.  Allen,  7 
Ired.  120,  and  Adams  v.  Reeves,  68  N.C.184. 
In  Pool  V.  Allen,  Pool,  the  plaintiff,  owed 
Allen;  and,  having  removed  to  another 
state,  left  two  agents  In  this  state  with 
directions,  among  other  thiDgH,to  pay  the 
debt  due  the  defendant,  the  then  creditor, 
Allen.  Allen  had  placed  the  debt  in  the 
hands  of  a  constable  for  collection.  One 
of  the  agents  paid  the  money  to  the  con- 
stable who  bad  the  claim  in  hand  for  coU 
lection,  and  the  other  agent,  meeting  with 
the  defendant,  (creditor,)  paid  the  money 
to  him,  and,  after  discovering  that  the 
money  bad  been  paid  to  the  constable  for 
tbe  creditor,  (Allen,  the  defendant,)  it 
was  held  that  tbe  plaintiff  (Pool,  the  debt- 
or) could  recover  back  the  money  paid  un- 
der mistake,  tbe  debt  having  been  al- 
ready paid.  The  money  was  paid  and  re- 
ceived In  discharge  of  a  debt  then  believed 
to  subsist.  "  In  that, "  says  Kuffin,  C.  J., 
"  there  was  a  total  mistake  on  the  part  of 
the  person  making  the  payment,  and, 
probably,  on  that' of  the  receiver  also; 
and  it  is  plain  that  money,  thus  gut  an- 
der  a  mistake,  and  for  no  consideration, 
cannot  be  kept  ex  eqao  et  bono."  In 
Adams  v.  Beeves,  it  is  said:  "A  volun- 
tary payment,  with  a  knowledge  of 
all  the  facts,  cannot  -be  recovered  back, 
alttaungh  there  was  no  debt,  but  a  pay- 
ment under  a  mistake  of  fact  may  be," 
and  for  this  many  authorltlea  are  cited. 
We  see  nothing  in  Pool  v.  Allen,  or 
in  Adams  v.  Beeves,  In  conflict  with  tbe 
well-aettled  law  that  money  voluntari- 
ly paid  with  a  full  knowledge  of  all  the 
jtacta  cannot  be  recovered  back.  But  the 
Iplaintifl  says:  "In  this  cane  there  was 
compulsion,  for  the  horse,  at  tbe  time  the 
money  was  paid  or  arranged  to  be  paid, 
was  locked  up  in  the  clerk's  stable. "  This 
was  no  such  compulsion  or  legal  dnreesaa 
to  make  void  a  payment  made  long  there- 
after, though  made,  aa  tbe  plaintiH  saya, 
to  "protect  Dixon,"  to  whom  he  bad  sold 
tbe  mortgaged  horse;  and,  if  there  was 
any  mistake  as  to  the  amount  due  when 
the  note  and  mortgage  were  executed  on 
February  6,  1888,  as  a  settlement  of  the 
controversy  then    existing    between  the 

Sartleo,  the  plaintiff  had  ample  time  before 
lie  note  was  due  tbe  let  of  October  fol- 
lowing, and,  certainly,  before  tbe  pay- 
ment was  made,  April  24, 1889,  by  the  exer- 
cise of  ordinary  diligence  to  "look  up  the 
receipts  be  had  taken, "  and  discover  tbe 
mistake  before  the  money  was  paid.  It 
appears  from  tbe  testimony  of  the  plain- 
tut  himself  that  there  wasoo material  fact 
of  which  he  was  ignorant  at  the  time  of 
tbe  payment,  and  no  mistake  as  to  tbe 
amount  of  the  debt,  which,  by  ordinary 
diligence, hemlght  not  bave  discovered  be- 
fore the  debt  was  paid.  The  plaintiff  ought 
not  to  bave  given  the  note  It  the  settle* 
meat  was  not  satisfactory,  and  he  ought 
not  to  have  paid  it  more  than  a  year  after 
It  be  denied  its  correctness  or  validity.  In 
▼.12B.B.no.6 — 18 


Matthews  v.  Smith,  67  f^.  C.  874,  tbe  platai- 
tlff  teutifled  tbt^t"hewaB  forced  to  pay 
the  note  to  relieve  his  sureties  from  a 
suit,  "and  it  was  held  that  he  could  not 
recover  the  money  back  if  he  paid  it  with 
a  full  knowledge  of  the  facts,  and  that  tbe 
court  ought  to  have  instructed  the  jury 
"that,  according  to  the  plaintiffs'  own 
testimony,  he  had  full  knowledge  of  the 
facts. "  In  Devereux  v.  Insurance  Co.,  08 
a.  C.  6.  8  8.  £.  Rep.  639,  It  was  held  that  a 
payment  voluntarily  made,  with  a  full 
knowledge  of  all  the  facts,  though  reluct- 
antly done,  and  under  protest,  cannot  be 
recovered  back.  Money  voluntarily  paid, 
with  a  knowlegeof  ail  the  facts,  cannot  be 
recovereil  back,  although  there  was  no 
debt.  (Commissioners  v.  CowmiBsioners, 
76  N.  C.240;  CommiBsioners  v.  Setzer,70  N. 
C.  426.  Nor,  if  thus  paid,  can  it  be  recov- 
ered back,  though  paid  in  satisfaction  of 
an  unjust  demand,  or  one  that  had  no 
validity.  4  Wait,  Act.  &  Def.479.  and  cases 
there  cited.  Nor,  it  the  payment  be  made 
In  ignorance  or  mistake  of  fact,  can  it  be 
recovered  back,  where  the  means  of  knowl* 
i  edge  or  Information  is  In  reach  of  the  par- 
ty paying,  and  be  is  negligent  in  obtaining 
it.  Marriot  v.  Hampton,  3  Smith,  IamA. 
Gas.  1711;  Adams  v.  Beeves,  snpra.  With- 
out expressing  any  opinion  as  to  the 
method  resorted  to  by  the  defendant  to 
obtain  payment  of  his  ci  aims  for  rent,  we  are 
of  opinion  that  the  plaintiff  when  he  gave 
the  note  In  February,  1888,  and,  certainly, 
when  be  paid  it  more  than  12  months 
thereafter,  was,  according  to  his  own  evi- 
dence. In  possesaion,  or,  by  ordinary  dili- 
gence, might  have  been  in  possession,  of 
all  the  facts  upon  which  he  bases  his  claim 
now  set  up  to  recover  back  the  money, 
and  might  have  availed  himself  of  them 
In  contesting  the  defendant's  demand,  but 
having  given  tbe  note  In  February,  1888, 
and  paid  It  In  April,  1889,  under  the  legal 
compulsion  or  duress,  and  without  setting 
up  any  defense,  or  contesting  Its  validity 
tor  any  cause,  as  he  might  have  done,  be 
waived  any  defense  that  he  might  have 
bad,  and,  by  bis  own  act,  "settled,"  and 
cannot  now,  under  the  circnmstances,  as 
testified  by  him,  recover  It  back.  The  de- 
fendant was  entitled  to  the  first  Instruc- 
tion asked,  and  this  relieves  us  of  the  ne> 
cessity  of  considering  the  others.  There  is 
error. 


(107  N.  C.  8E8) 

MrrcBELL  ▼.  TxnDER. 

(Suprame  Court  cf  North  Carolina.   Dea  1, 
1880.) 

Cash  oh  Airaii.. 
When  the  judge  nistains  esoeptloiu  flleA 
by.  appellee  to  appellant'!  statement  of  case  oa 
appeal,  and  dlrecta  the  case  thus  modified  to  be 
redrafted  and  sent  up,  It  Is  the  duty  of  the  appel- 
lant to  have  this  done.  When  be  does  not  do  tnis, 
but  merely  sends  np  his  statement  of  case,  to- 
gether with  appellee's  exceptions  and  the  order 
of  the  Judge,  there  is  no  "case  settled  on  appeal, " 
and  the  court  in  its  discretion  (if  there  are  no 
errors  on  the  face  of  the  record  proper, )  may,  on 
motion  of  appellee,  or  ex  mero  motu,  either  affirm 
the  Judgment  or  remand  the  case. 
{SyUabvs  by  the  CowrL) 

Appeal  from  superlorcoart,  WlUces  conn* 
ty;  OiLMKB,  Judge. 
D.  M.  Fanhea,  for  appellant. 
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Ci.ARK,  J.  The  appellant  served  his 
statement  of  case  on  appeal,  to  which  the 
appellee  filed  numerous  exceptions.  The 
ludt^  BUHtHlned  all  of  the  appellee's  excep- 
tions, and  directed  that  the  case  be  re- 
drafted by  Incorporating  the  exceptions 
sustained  and  striking  out  the  parts  of  the 
appellant's  case  which  this  made  neces- 
sary. This  has  not  been  done.  The  tran- 
script sent  up  contains  merely  the  appel- 
lant's case,  together  with  the  appellee's  ex- 
ceptions and  the  order  of  the  judge  sus- 
taining the  exceptions.  The  appeal  Is  not. 
in  a  condition  to  be  Intelligently  presented 
and  argued.  There  is,  Indeed,  in  contem- 
plation of  iawno  "casesettled  on  appeal." 
The  court  in  Its  discretion  might,  there- 
fore, Weil  afflrm  the  Judgment  below,  as 
there  appear  to  be  no  errors  upon  the  face 
■  »f  the  record  proper.  The  appellee,  how- 
ever, has  not  moved  the  court  to  affirm 
the  Judgment,  and.  In  the  present  case, 
the  court  will  no  do  so  ex  mero  motn. 
Such  loose  practice,  however,  will  not  be 
tolerated.  The  case  will  be  remanded 
that  the  appellant  may  have  an  opporto- 
olty  to  comply  with  the  order  of  the  Jud^ 
by  redrafting  and  reforming  the  "case  on 
appeal, "  in  conformity  with  the  amend- 
ments and  alterations  required  by  the  or- 
der. The  transcript  should  not  be  cum- 
bered with  appellant's  statement  of  case, 
defendant's  exceptions  thereto,  and  judge's 
order.  These  are  minutise  of  the  settle- 
ment with  which  this  court  has  nothing 
to  do.  It  has  often  held  that  It  will  not  go 
behind  the  case  settled.  Had  the  Judge 
died  after  passing  upon  the  exceptions, 
and  before  the  case  had  been  reformed,  as 
ordered  by  him,  and  counsel  could  not 
agreeupon  the  redraft,  then,  ex  necessitate, 
these  matters  should  be  sent  up  that  this 
court  might  pass  uponthescope  and  effect 
of  the  order;  but  here,  though  the  Judge 
has  gone  out  of  office,  it  is  still  made  his 
duty  to  settle  the  case,  by  the  last  para- 
graph of  Code,  §  550.  The  redrafted  case 
should  be  sent  to  him  for  signature;  and, 
when  signed  and  settled  by  him.  It  will 
be  sent  up  as  the  transcript  of  the  "case 
on  appeal. "    Remanded. 

r.T,    N.  C.  «04) 

State  v.  Mabtin. 

ISwareme  Court  ctf  North  CaroUiia.     Kov.  7, 
1890.) 

Uauoious  Kiscaisr — Ikdictmbht. 
Und%  Code  N.  C.  i  1082,  providing,  as 
■mended  by  Act  N.  C.  1885,  o.  53,  that,  il  any 
one  shall  wantonly  and  willfully  Injure  the 
property  of  another,  he  shall  be  gvllty  of  a  mis- 
demeanor, an  Indictment  is  sufficient  which  al- 
leges that  the  accused  "wantonly  and  willfully 
did  Inlure, "  without  charging  that  it  was  unlaw- 
fully done. 

Appeal  from  superior  court,  Chatham 
county;  Womack,  Judge. 

The  indictment  charges  that  the  defend* 
ant  "'wantonly  and  willfully  did  Injure  five 
yards  ol  cloth  of  the  goods  and  chattels, " 
etc.  Upon  the  plea  of  not  guilty,  there 
was  a  verdict  of  guilty.  The  defendant 
moved  In  arrest  of  judgment,  assigning 
as  grounds  of  the  motion  that  the  indict- 
ment did  not  charge  that  the  act.  was  done 
"onlawtully."  The  motion  was  denied, 
mad  the  court  gav«  ludgment  against  the 


defendant.    He  excepted  and  appealed  to 
this  court. 
2'be  Attorney  General,  for  the  State. 

Mrrrimon,  C.J.  The  statute,  (Code,  S 
1082,)  as  amended  by  Acts  1885,  c.  63,  pre- 
scribes tiiat,  "If  any  person  shall  wantonly 
and  willfully  injure  the  personal  property 
of  another,  he  shall  be  guilty  of  a  misde- 
meanor, whether  the  property  be  de- 
stroyed or  not,  and  shall  be  punished  by 
fine  or  impiisonroent,  or  bothj  in  the  dis- 
cretion of  the  court."  The  Indictment 
charges  In  the  very  words  of  the  statute 
that  the  act  was  done  "wantonly  and 
willfully. "  It  thus  charges  the  essential 
and  leading  quality  of  the  criminal  offense 
created  by  the  statute,  and  their  terms 
sufficiently  imply  that  the  act  was  done 
unlav^fully.  Lawfnl  acts  are  not  done 
wantonly  and  willfully.  There  is  no  error. 
Let  this  opinion  be  certified  to  the  supe- 
rior court,  according  to  law.  It  is  so  or- 
dered. 


Gay  et  al.  v 


(107  N. 

Davis  et  al. 


C.  2») 


(Supremo  Court  cf  North  CcuroUna.    Nov.  ft, 
1890.) 

FOBB0U>STJBB  OF  HOBTOAOBS — ATTOKSETS'  FbBS. 

The  court  has  no  authority  to  allow  fees 
to  oonnsel  dlreotly  for  services  rendered  to  oom- 
missioners  appointed  to  sell  land  under  foreelo»- 
ure  proceedings. 

Appeal  from  superior  court,  Granville 
county;  Womack,  Judge. 

The  case  is,  in  substance,  this:  A  Judg- 
ment in  the  action  was  entered  againat 
certain  of  the  defendants,  in  which  they 
were  required,  by  a  day  designated,  to 
pay  the  moi-tgage  debt  'specified ;  and  it 
was  ordered  further  that.  If  the  same 
should  not  be  paid  on  or  before  that  day, 
the  defendant  administrator  of  one  of  the 
deceased  mortgagors,  as  commlasloner  ap- 
pointed for  the  purpose,  sell  the  land  de- 
scribed In  the  pleadings,  and  apply  the 
funds  of  the  sale  to  the  payment  of  the 
mortgage  debt,  the  payment  of  the  costs 
of  the  action,  the  allowance  to  himself  ol 
$20  for  making  sale,  etc.,  an  allowance  ot 
^25  to  his  counsel,  as  commissioner,  and 
^5  allowance  to  Hicks  for  making  his  re- 
port of  costs,  etc.  The  land  was  twice 
sold,  the  last  time  for  $652.39.  The  appel- 
lants excepted  to  so  much  of  the  Judgment 
as  directs  the  commissioner  to  pay  to  hia 
counsel  $25  out  of  the  fund  raise<l  by  ttM 
sale  of  the  land,  and  appealed  to  this  court. 

J.  B.  Batcbelor  and  L.  C.  Edwards,  for 
appellants.  Graham  &  Winston,  for  ap- 
pellees. 

Merrimon,  C.  J.,  (after  stating  tbe  fitett 
aa above.)  Thereisnostatutoryprovlsloit 
in  this  state  that  has  been  brought  to  our 
attention  or  within  our  knowledge  that 
prescribes  or  authorizes  an  allowance  ot 
compensation  directly  to  the  counsel  of 
commissioners  charged  wHh  a  particular 
duty  by  an  order  of  court,  or  otherwise, 
or  to  counsel  ot  trustees,  whatever  may 
be  the  nature  of  the  trusts  wherewith  they 
may  be  charged.  Nor  is  there  any  general 
rale  of  practice  prevailing  in  courts  that 
permits  such  allowances  to  be  made.  In 
the  absence  of  atatotory  provisloat  tbe 
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eoarts,  in  the  exercise  of  chaocery  powers, 
make  allowances  to  conimlssouers  and 
tmsteea  in  appropriate  cases,  and  snch  al- 
lowances are  sometimes  enlarged  so  as  to 
embrace  -  reasonable  compentiatlun  to 
coansel  of  sacb  commissioners  or  trustees 
in  eases  where  coansel  is  necessary  to  a 
proper  discharge  of  tbeir  duties ;  but,  la 
aacb  cases,  tbe  courts  are  careful  to  see 
that  the  services  were  necessary,  that  tbe 
charges  are  reasonable,  and  are  charged 
against  the  proper  parties.  In  Mordecai 
▼.  Deverenz,  74  N.  C.  876,  tbe  late  Chief 
Jostlce  Pbasbon,  a  lawyer  and  Judge  of 
great  fexperieDce  and  observation,  said: 
'This  court  has  never  interfered  between 
attorney  and  client  in  making  allowance 
for  professional  services,  and  we  are  not 
Inclined,  at  this  late  day,  to  assume  the 
power  to  do  so.  We  make  allowance  to 
a  clerk  for  stating  an  aeconnt,  or  to  a 
commissioner  for  making  sales,  on  the 
ground  that  the  work  is  done  by  order  of 
tbe  court;  but  we  have  never  supposed 
that  we  could  be  called  on  to  settle  fees 
between  client  and  attorney,  although 
uhere  be  a  fund  in  the  keeping  of  the 
court. "  The  court  has  no  authority  to 
determine  what  compensation  counsel 
shall  demand  or  ought  to  have.  It  has 
anthority  to  determine  what  are  just  and 
reasonable  expenses  of  and  allowances 
to  commissioners  and  trustees  when  they 
eome  within  its  Jurisdiction  for  appropri- 
ate purposes.  In  some  cases,  they  need 
and  require  the  aid  of  legal  counsel  in  the 
discharge  of  their  duties.  Such  connsel  is 
necessary  for  the  just  protection  and  ad- 
vantage of  all  persons  interested  in  the 
execution  of  the  purposes  of  the  commls- 
BioD  or  trust,  but  tbe  court  can  only  know 
and  deal  with  tJie  party  over  whom  It  has 
Jurisdiction  and  control.  As  to  them,  un- 
less otherwise  provided  by  statute,  it  can 
determine  the  measure  of  charges  and  al- 
lowances, and  who  shall  pay  tbe  same, 
and*  that  the  same  shall  or  shall  not  be 
paid  out  of  funds  of  which  the  court  has 
control.  Tbe  court,  therefore,  erred  In 
making  the  allowance  to  counsel,  and  di- 
recting the  commissioner  to  pay  the  same. 
It  should  simply  have  allowed  the  com- 
missioner reasonable  compensation  for 
selling  the  land,  disposing  of  tbe  fund, 
and  executing  the  deed  to  the  purchaser, 
etc.,  as  directed  by  the  Judgment.  Whet 
to  snch  reasonable  compensation  orallow- 
ance,  must  depend  very  largely  upon  the 
nature  and  circumstances  of  each  case. 
Ordinarily,  the  duties  of  a  commissioner 
appointed  to  sell  a  tract  or  tracts  of  land 
are  very  plain  and  simple.  He  does  not 
need  and  ought  not  to  require  the  aid  of 
counsel;  and,  in  such  rases,  no  allowance 
on  that  account  should  be  made  to  him. 
He  elm  ply  Incurred  necessary  costs.  There 
may  be  exceptional  cases  in  which  a  com- 
missioner might  not  unreasonably  require 
tbe  aid  of  coansel,  and  be  would  be  al- 
lowed tu  make  reasonable  charge  on  that 
accoant,  but  tbe  court  will  be  very  cao- 
ttous  in  making  such  allowances,  and  very 
careful  to  prevent  abases.  Indeed,  it 
would  be  better  in  cases  when  counsel 
nay  be  required  that  the  court  should  In 
advance  allow  snch  aid  to  be  employed. 
It  was  suggested  on  the  aiyument  that 


tbe  small  allowance  of  f  20  to  the  com  mis- 
sionerwas  surely  not  intended  to  embrace 
fees  to  counsel  for  preparing  the  deed  for 
the  purchaser.  If  this  were  so,  it  conld 
not  warrant  the  allowance  made  to  coun- 
sel ;  the  rule  of  practice  above  pointed  out 
forbade  it.  But,  bo  far  as  we  can  see,  the 
duty  of  the  commissioner  was  very  sim- 
ple, and  be  did  not  need  the  aid  of  counsel. 
The  land  did  not  sell  for  a  great  sum,  and 
the  allowance  to  the  commissinner  was 
considerably  greater  than  tbe  statutory 
allowance  (Code,  $  1910)  to  commissioners 
appointed  to  sell  land  for  partition  for 
"selliug  such  land  and  making  title  there- 
to."  That  statute  provides  that,  for 
such  sales  amounting  to  $500  or  less,  the 
allowance  shall  not  exceed  910,  and  when 
the  sameamounts  to  more  than  that  sum, 
and  not  exceeding  f  2.000,  it  shall  not  ex- 
ceed 2  per  cent,  of  the  amount  of  the  sale. 
The  duties  of  such  commissioners  are  very 
like,  and  not  less  burdensome,  than  the 
duty  of  the  commissioner  in  this  case. 
The  purpose  of  tbe  legislature  is  to  make 
the  sales  of  land  for  partition  cost  the  par- 
ties interested  as  little  as  practicable,  and 
we  are  unable  to  see  why  such  purpose 
should  not  prevail  as  to  like  sales  made 
under  orders  of  the  court  for  other  pur- 
poses, having  proper  regard  as  to  the  ex- 
tent of  the  services  rendered.  There  is  er- 
ror. The  Judgment  must  be  modified  by 
striking  from  It  the  allowance  to  counsel, 
and  thus  modified,  affirmed.  To  that  end, 
let  this  opinion  be  certified  to  tbe  superior 
court.    It  is  so  ordered. 

(107  N.  C.  2J1) 

Browninq  y.  Bbbbt  et  at. 

(Supreme  Cvwrt  of  NorO^  Oanilina.    Var.  7, 
1890.) 

BHATXJTB  OF  Fa^UDft— Pl.EAJ>IKa — VjJLlAlfCm. 

1.  fVhere  plaintiff  declares  under  a  verbal 
contract,  void  under  the  statute  of  frauds,  and 
defendant  either  denies  that  he  made  the  contract 
or  sets  up  another  and  different  agreement,  or 
admits  the  oral  agreement,  and  pleads  speolallv 
tbe  statute,  testimony  offored  to  prove  the  parol 
contract  is  incompetent 

3.  Under  a  complaint  for  damages  tor  breach 
of  an  alleged  parol  lease  of  a  mill  for  one  year, 
with  the  privilege  of  keeping  it  for  five,  there 
can  be  no  recovery  upon  proof  of  an  unqualified 
lease  for  five  years,  the  variance  being  fatal. 

Appeal  from  superior  court,  Orange 
county;  Armfibld,- Judge. 

The  plaintiff  alleged  in  his  complaint 
that  tbe  defendants,  as  tenants  in  com- 
mon, were  the  owners  of  a  certain  grist 
and  saw  mill  on  Eno  river,  which  they 
leased  to  him  for  the  term  of  one  year, 
with  the  privilege  of  keeping  it  for  five 
years  if  he  should  be  disposed  to  do  so. 
Thedefendants  In  their  answer  denied  that 
they  had  entered  into  such  a  contract  with 
plaintiff.  The  plaintiff  further  alleged  that 
the  defendants  on  their  part  stipulated  to 
make  such  repairs  from  time  to  time  as 
might  be  needed,  but  that  the  water-house 
washed  away,  and  the  machinery  was  In 
bad  condition,  and  In  consequence  of  the 
failure  and  refusal  of  defendants  to  make 
needful  repairs,  as  they  had  contracted  to 
do,  he  had  suffered  great  damage.  Plain- 
tiff was  lntn>duced  as  a  witness  in  his 
own  beball,  and  testified  that  the  defend- 


Digitized  by 


v^oogle 


196 


SOUTHEASTEliN  BEPOBTEB,  Vol.  12. 


(N.a 


ants  were  the  owners  as  tenants  In  com- 
mon of  a  certain  mill  property  on  £no 
river,  in  said  county,  consisting  of  grist- 
mills, (flour  and  corn,)  saw-mill,  and  wool- 
carding  machinery;  that  in  September, 
1886,  he  saw  the  defendants  together,  and 
rented  or  leased  said  property  from  them, 
the  rental  to  be  a  proportion  of  the  tolls 
from  the  mills  and  carding  machine,  and 
they  were  to  have  certain  repairs  made, 
which  he  detailed  at  length ;  that  his  term 
of  lease  was  to  begin  on  the  1st  day  of  Jan- 
uary, 18K6;  that  one  .Jackson  had  the 
property  rented  np  to  the  1st  day  of  Jan- 
nary,  1886,  and  was  in  pussesslon;  that 
JackHOu  did  not  occupy  the  dwelling  upon 
the  pi-emises,  known  as  the  "Miller's 
HouBe, "  which  he,  Jackson,  had  rented, 
and  that  be,  by  the  permission  of  Jackson 
and  the  defendant  John  Berry,  moved  into 
it  in  November,  1885,  and  on  the  1st  of 
January,  1886,  Jackson  gave  him  fnll  pos- 
session of  the  entire  property;  that  the 
mills  and  carding  machine  were  much  out 
of  repair;  that  defendants  saw  him  there 
several  times,  and  that  he  paid  them  rents 
monthly,  and  that  he  repeatedly  requested 
that  they  make  the  repairs  they  had 
agreed  to  make,  but  they  failed  to  do  so; 
that  he  remained  in  possession  of  the  prop- 
erty during  the  year  188G,  and  at  the  end 
of  the  year  he  was  dispossessed  by  legal 
process  before  a  Justice  of  the  peace;  that 
he  talked  with  defendant  John  Berry  in 
February,  1886,  and  again  soon  after, 
about  the  repairs,  and  he  said  be  could 
make  none,  as  be  owned  only  a  small  in- 
terest. He  also  called  defendant  Maria 
Berry's  attention  to  the  needed  repairs 
twice,  and  she  promised  to  have  them 
made,  but  in  April,  1886,  she  said  she  would 
not  have  repairs  made,  as  the  property 
would  soon  change  hands;  and  it  was 
sold  for  partition  in  August  afterwards, 
and  defendants  Maria  Berry  and  Lizzie 
Beriy  bought  it;  that,  by  reason, of  the 
failure  of  defendants  to  make  the  repairs 
tiiey  had  agreed  to  make,  he  lost  custom 
and  work  that  be  otherwise  would  have 
done  at  said  mills  and  carding  machine, 
and  thereby  Buffered  loss  to  the  amount  of 
f  300.  He  testified  in  detail  as  to  loss  of 
custom  because  the  repairs  had  not  been 
made.  He  further  testified  that  the  con- 
tract of  lease  or  rental  was  not  reduced  to 
writing.  On  cross-examination  by  defend- 
ant's counsel,  he  testified  that  the  con- 
tract of  lease  or  rental  of  said  property 
ivas  not  In  writing;  that  he  leased  the 
property  for  five  years;  that  he  told  de- 
fendants that  he  would  not  move  to  and 
take  possession  of  the  property  for  a  less 
term  than  three  or  five  years,  and  that 
thereupon  the  contract  was  made  for  five 
years,  and  that  he  was  to  call  again  when 
the  contract  was  to  be  put  in  writing  and 
signed  by  him  and  the  defendants;  that 
be  did  call  twice  for  that  purpose,  but  de- 
fendants were  away  from  home  each  time, 
and  that  he  never  saw  defendants  Maria 
Berry  and  Lizzie  Berry  again  till  after  be 
bad  moved  to  the  mills,  and  that  the  con- 
tract of  lease  or  rental  was  never  reduced 
to  writing.  The  plaintiff's  counsel  insist- 
ed that  the  plaintiff  did  not  understand 
th«  questions  asked,  and  they  were  re- 
peatea,  and  the  plalatltf  deliberately  and 


repeatedly  answered  tbatthelease  or  rent- 
al was  for  five  years,  without  qnaliflca- 
tlon  or  condition,  and.  In  response  to  a 
qnestlon  from  bis  own  counsel,  he  said  the 
same.  The  court  then  asked  him  if  then 
was  anjrthlng  said  In  the  contract  about 
his  renting  the  property  for  one  year,  with 
the  privilege  of  a  longer  term  If  he  should 
desire,  and  he  said  there  was  not;  that  be 
leased  it  for  five  years;  that  he  told  de- 
fendants that  he  would  not  lease  for  a  lees 
term  than  three  or  fl  ve  years ;  and  that  the 
contract  was  for  five  years,  to  b^n  the 
1st  day  of  January,  1886,  and  that  it  was 
not  in  writing.  Thereupon  the  cburt  in- 
formed plaintiff's  counsel  that  the  instruc- 
tions to  the  jury  would  be  that  pialntifl 
could  not  recover.  In  consequence,  the 
plaintiff  submitted  to  a  nonsuit,  and  ap- 
pealed to  the  supreme  court,  and  assigns 
for  error  the  opinion  of  the  court  in  hold- 
ing that  plaintiff  was  not  entitled  to  re- 
cover, insisting  that,  although  the  con- 
tract of  lease  might  be  void  under  tbestat- 
ute  of  frauds,  yet  he  was  entitled  to  re- 
cover for  failure  of  defendants  to  make  the 
repairs  they  had  agreed  to  make. 

Graham  &  Winston,  for  appdlants. 
Jnoe  Parker,  for  appellee. 

Avert,  J.,  (aftta-  stating  tlie  iketa.) 
Where  the  plaintiff  declares  upon  a  verbal 
contract,  void  under  the  statute  of  frauds, 
and  the  defendant  either  denies  that  he 
made  the  contract  or  sets  up  another  and 
a  ditfprent  agreement,  or  admits  the  oral 
agreement,  and  pleads  specially  the  stat- 
ute, testimony  offered  to  prove  the  parol 
contract  is  incompetent,  and  should  be  ex- 
cluded on  objection.  Holler  v.  Richards, 
102  N.  C.  646,  9  S.  £.  Rep.  460;  Morrison  v. 
Baker,  81  N.  C.  76;  Bonham  v.  Craig,  80  N. 
C.  224.  In  the  case  last  cited.  Chief  Justice 
Smith  lays  down  the  rule  substantially 
that  an  absolute  denial,  in  an  answer  to 
the  allegation  in  the  complaint  that  em- 
bodies the  agreement  sued  on,  drn^s  In 
question  and  puts  at  issue  not  only  its 
validity, but  itslegal  existence.  Theplain- 
tiff's  counsel  contend,  however,  that  the 
testmiony  offered  to  establish  the  contract 
was  admitted  without  exception,  and  the 
failure  to  object  to  its  introduction  places 
the  defendants  in  the  same  position  that 
they  would  have  occupied  had  they  ad- 
mitted the  making  as  well  as  the  binding 
force  of  the  parol  agreement  sned  on. 
Counsel  Insisted  also  that,  though  the  lease 
for  five  years  was  void  under  the  statute, 
the  contract  would  be  enforced  as  a  lease 
for  one  year,  becoming  a  tenancy  from 
year  to  year  in  case  of  holding  over  after 
January,  1887,  and  the  defendants  could  be 
compelled  to  perform  the  mutual  stipnla- 
tions  for  repairs  on  their  part.  If  we  ad- 
mit, for  the  sake  of  argument  only,  that 
this  position  is  tenable,  we  encounter  Im- 
mediately the  insuperable  barrier  to  the 
piaintlB's  recovery  on  the  supposed  prima 
ikete  case  on  which  he  rested,— that  there 
Is  a  variance  between  the  allegation  and 
the  proof.  The  plaintiff  testified,  reiterat- 
ing the  statement  more  than  once,  that 
the  parol  agreement  on  the  part  of  the  de- 
fendants was  in  terms  an  unqualified  lease 
of  the  premises  for  five  years,  and  nut  for 
one  year  with  the  privilege  of  five,  aa  al- 
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leged  In  the  romplaint.  So,  U  the  contract 
alleged  Is  not  that  proven,  It  was  his  hon- 
or's duty  to  tell  the  Jary  that  the  plalntlO 
could  not  prove  a  cause  of  action  essen- 
tially diCerent  from  that  declared  npon, 
and  ask  a  verdict  upon  such  evidence,  even 
conceding  the  correctness  of  the  plaintiff's 
legal  proposition.  If  the  plaintiff  had 
amended  the  complaint  here  by  leave  of 
the  court,  he  must  have  made  It  conform 
to  the  evidence  by  alle^ng  that  be  entered 
nnder  a  void  verbal  lease  for  five  years. 
If  the  defendants  allow  this  denial  of  the 
old  contract  to  stand  as  their  defense  to 
the  new  cause  of  action.  It  cannot  be  main- 
tained, or.  If  they  do°  not  choose  to  deny 
the  parol  asreement,  and  enter  the  plea  of 
the  statute,  it  would  put  an  end  to  the 
nation.  It  is  unnecessary  to  pass  upon 
the  other  question  discussed  by  counsel. 
There  was  no  error.  The  Judgment  must 
be  affirmed. 


am  N.  o.  S60) 

LOTTIN  y.  HiMBS. 

{ffupnme  Court  ef  Nvrth  CaroUma.   Hov.  17, 
1890.) 

MoBTeAsa  ov  FcroBa  Cbops. 
A  mortKage  executed  in  1S88  on  crops  to  be 
enltivBtad  during  1689,  1890,  and  1891,  conveys  no 
title,  legal  or  equitable,  whlolioan4>e  enforced  by 
tialm  and  delivery. 

Appeal  from  superior  court,  Lenoir 
county. 

George  Rountree,  for  appellant.  W.  B. 
Allen,  for  appellee. 

CLAkK,  J.  In  June,  1888,  the  defendant, 
to  secure  an  existing  Indebtedness  of  $825, 
executed  to  the  plaintiff  a  murtgage.''ln 
and  to  all  crops  now  being  cultivated,  or 
hereafter  to  be  cultivated,  for  the  years 
1888.  li:«88, 1890, 1891,  and  as  long  thereafter 
as  may  be  necessary  to  pay  off  and  dis- 
charge said  debt,  on  a  tract  of  land,"  (de- 
scribing it.)  This  Is  an  action  in  which  It 
is  sought  by  claim  and  delivery  to  recover 
the  crops  grown  on  said  tract  during  the 
year  18S9.  Unless  said  mortgage  con- 
veyed to  the  plaintiff  either  a  legal  or.equl- 
table  title  to  the  crop  of  1889,  the  plaintiff 
cannot  recover.  It  is  held  by  Davis,  J.,  in 
Wooten  V.  Hill.  98  N.  C.  52,  3  S.  E.  Rep. 
846:  "The  authorities  do  not  warrant  the 
conveyance  of  an  Indefinitely  prospective 
nnplanted  crop,  and  we  think  it  should  be 
limited  to  crops  planted,  or  about  to  be 
planted,  as  the  crops  next  following  the 
conveyance;"  that  Is,  the  crops  of  the 
years  current  when  the  mortgage  Is  exe- 
cuted. This  case  is  to  the  same  purport 
as  the  opinion  by  Pbabson,  C.  J.,  in  Mas- 
tin  V.  Mavlow,65  N.  C.  696,  and  it  has  been 
cited  and  approved  by  Smith,  C.  J.,  In 
State  V.  Oarrls,  98  N.  C.  738.  4  S.  E.  Rop. 
688;  by  Shrphrro,  J.,  in  Smith  v.  Coor. 
104  M.  C.  139, 10  S.  E.  Rep.  466;  and  by 
Atkkt,  J^ln  Taylor  v.  Hodges,  106  N.  C. 
844. 11  S.  E.  Rep.  166.  We  think  the  mort- 
gage was  invalid  as  a  conveyance  of  title, 
either  legal  or  equitable,  to  the  crop  of 
1888,  and  the  proceeding  by  claim  and  de- 
livery must  fail. 

Whether  the  mortgage  was  good  as  a 
contract  which  the  plaintlO  might  enforce 
in  equity  by  subjecting  each  successive 
crop,  or  whether  his  remedy  Is  at  law  by 


damages  for  breach  of  contract,  we  need 
not  decide;  for.  If  the  plalntilf  can  have 
specific  performance  as  to  each  crop  as  It 
matures, this  is  only  a  right  in  equity,  and 
not  an  equitable  title,  and  he  could  not 
recover  the  possession  of  the  crop  by 
claim  and  delivery.  We  may  note,  how- 
ever, that  public  policy,  as  indicated  by 
leglcdation,  does  not  favor  the  plaintUTs 
contention.  Code,  S  1799,  limits  the  agrl- 
cnltural  Hen  for  advances  to  the  crop  of 
the  year  current  when  such  advances  are 
made.  The  act  prohibiting  the  deallne  In 
futures  and  similar  legislation  indicate 
the  same  policy.  Political  economists  as- 
sure ns  that  even  the  civilised  world  is 
never  more  than  two  crops  ahead  of  star- 
vation. If,  therefore,  it  is  legalised  that 
the  crops  of  future  years  can  be  conveyed 
or  mortgaged,  it  would  be  possible  for 

gowerful  syndicates  to  forestall  the  mar- 
et,  and  control  the  very  means  of  exist- 
ence of  a  whole  people.  To  an  oppressive 
extent  this  is  done  when  only  the  crop  of 
the  current  year  is  subject  to  lien  or  mort- 
gage. Besides,  if  mortgages  on  future  suc- 
cessive crops  are  valid,  those  who  give 
them  would  be  tempted  not  to  plant,  and 
this  would  diminish  production  and  the 
general  prosperity  which  is  dependent  on 
it.  We  are  Indebted  to  the  counsel  of  the 
appellant  for  an  able  and  instructive  argu- 
ment showinggreat  research  and  thought, 
but  he  fails  to  convince  us  that  we  should 
reverse  the  precedents  above  cited,  which 
are  directly  in  point,  and  in  which  the 
principle  now  contended  for  was  carefully 
considered,  and  rejected  by  the  court.  No 
error. 

ao7  N.  C.  tU) 
CARnEN  V.  Cabdsn. 

(Supreme  Covrt  of  North  CaroUma.    Nov.  17, 
1890.) 

ATTAOHMUIT— OBOUHDS— NON-RSSIDSHaB. 

A  Methodist  preaohsr  asaigned  to  and  liv- 
ing in  a  district  outside  his  state  Is  a  non-resi- 
dent, within  the  meaning  of  attachment  laws, 
though  he  Intends  to  retun,  and  still  claims  a 
reaidence  in  the  state,  and  visits  it  onoe  or  twice 
a  year. 

Appeal  from  superior  court.  Orange 
county;  R.  F.  ARMriKi.D,  Judge. 

Action  by  O.  O.  Garden  against  J.  J. 
Garden,  begun  in  August,  1^,  before  a 
Justice  of  the  peace,  who  Issued  an  order 
of  attachment  on  an  affidavit  that  defend- 
ant waA  a  non-resident.  Plaintiff  recov- 
ered Judgment,  and  defendant  appealed  to 
the  superior  court,  where  a  verdict  was 
given  for  plaintiff.  On  defendant's  mo- 
tion, the  order  of  attachment  was  va- 
cated, the  court  making  the  following 
finding  and  order:  "This  cause  coming 
on  upon  motion  of  the  defendant  to  dis- 
solve and  vacate  the  attachment,  it  Is 
found  by  the  court,  upon  the  affidavitssnb- 
mltted,  that  the  defendant,  by  the  direc- 
tion ol  the  bishop  of  the  Methodist  Gburcb, 
was  assigned  to  the  Baltimore  conference 
as  an  itinerant  preacher  of  said  church ; 
that  he  remained  in  said  conference  from 
April,  1884,  to  March,  1888, Intending  to  re- 
turn to  North  Carolina;  that  the  defend- 
ant always  regarded  and  considered 
North  Carolina  as  his  home,  and  visited 
the  same  once  a  year  during  bis  absence, 
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and  generally  ottener;  that  his  abaence 
was  ol  longer  duration  than  was  Intend- 
ed or  contemplated  by  the  defendant; 
that  defendant  always  Intended  to  retam 
to  his  home  in  North  Carolina,  and  li^e 
In  said  state.  Plaintiff  aslied  for  a  Jury 
to  pass  upon  the  residence  or  non-resi- 
dence of  defendant,  n'hich  was  refused  by 
the  court.  Upon  the  foreKoing. facts,  as 
fonnd  by  the  court,  it  Is  adjudged  tbatthe 
attachment  be  dissolved  and  vacated. 
PlalntIO  appeals. 

Orab&w  A  Winaton,  for  appellant.   J.  8. 
It&hDiDg,  for  appellee. 

Shkphbrd,  J.  The  single  question  pre- 
sented by  this  appeal  is  whether,  upon  the 
facts  found,  the  attachment  should  have 
been  dissolved.  We  are  unable  to  dis- 
tinguish this  case  from  that  of  Wheeler  v. 
Cobb,  75  N.  C.  21.  It  Is  there  said  that, 
"without  deciding  who  in  law  is  a  non- 
resident in  other  respects,  but  confining 
:he  decision  to  a  construction  of  tills  stat- 
ute,.the  conclusion  Is  that  where  one  vol- 
untarily removes  from  this  to  another 
state  for  the  purpose  of  discharging  the 
duties  of  an  office  of  indefinite  duration, 
which  required  his  continued  presence  there 
for  an  unlimited  time,  such  a  one  is  a  non- 
resident of  this  state  fur  the  purposes  of 
an  attachment,  and  that,  notwithstanding 
he  may  occasionally  visit  this  state,  and 
may  have  the  intent  to  return  at  some  un- 
certain future  time. "  The  prominent  idea 
is  "that  the  debtor  mij^stbe  a  non-resident 
of  the  state  where  the  attachment  is  sued 
out ;  not  that  he  must  be  a  resident  else- 
where. •  •  •  The  essential  charge  is 
that  be  is  not  residing  or  living  in  the 
state,  that  is,  be  has  no  abode  or  home 
within  it,  where  process  may  be  served 
BO  as  effectually  to  reach  him.  In  other 
words,  bis  property  Is  attachable  i(  his 
residence  la  not  such  as  to  subject  him  per- 
■onally  to  the  jurisdiction  of  the  court, 
and  place  him  upon  equality  with  other 
residents  in  this  respect. "  Wap.  Attachm. 
86.  We  cannot  understand  how  these  lat- 
ter conditions  could  have  existed  when 
the  defendant  was  living  in  Maryland, 
ylslting  this  state'  only  once  or  twice  a 
year,  and  with  only  a  general  intention  of 
returning  at  some  indefinite  time,  and 
malting  his  home  here.  Non-residence, 
within  the  meaning  of  the  attachment 
law,  means  the  "actual  cessation  to  dwell 
within  a  state  for  an  uncertain  period, 
without  definite  intention  as  to  a  time  for 
returning,  althongh  a  general  intention 
to  return  may  exist."  Weltliamp  v. 
Loehr,  63  N.  Y.  Super.  Ct.  88. 
Reversed. 

DOT  N.  C.  IM) 

Bdik  t.  Scott  tft  al. 

(SimrgnM  Court  nf  North  CaroWma,    Nov.  18, 
1890.) 

OOHFSZHHOT  OF  Wrm8»— SSTTIXO  APAXT  O* 
HOMBSTSAD. 

1.  In  aa  aoUon  to  recover  land  boogfat  I>y  the 
Iilalatiff  at  an  execution  sale,  under  a  ]adgment 
oiitalned  byhlmaell  he  is  not  a  competent  witness 
to  prove  the  date  of  the  debt  on  which  such  Jude- 
ment  was  rendered,  when  the  Judgment  debtor  Is 
•ince  deceased  and  defendant  claims  under  him. 
Sumner  v.  Candler,  88  N.  C.  71,  approved. 


S.  In  snch  action,  if  it  appear  that  no  home- 
stead was  laid  oS,  advantage  can  be  talcen  of 
it,  though  not  specially  pleaded  by  defendant. 
Mobley  V.  QrilBn,  101 N.  (£  113, 10 B.  B.  Bap.  US, 
approved. 

8.  The  date  of  a  judgment  will  be  talcen  aa 
the  date  of  the  debt  upon  which  it  was  rendered. 
unless  the  contrary  appear  of  record. 
{SyUabut  bu  the  Court.) 

This  was  a  civil  action,  to  recover  land, 
tried  before  Brown,  J.,  and  a  Jury,  at  May 
term,  1890,  of  Cumberland  superior  court. 
The  defendants  appealed. 

R.  P.  Buxton,  lor  appellants.  NeUJ  W. 
Rfiy,  for  appellee. 

Clark,  J.  The  plaintiff  seelcs  to  recover 
the  land  in  controversy,  as  purchaser  at 
a  sale,  under  an  execution  issued  oa  a 
judgment  In  which  he  was  plaintiff.  1° 
appears  from  the  evidence  offered  by  tbe 
plaintiff  that  no  homestead  was  laid  oft, 
and  that  tbe  land  was  all  that  tbe  Judg- 
ment debtor  owned.  The  judgment  ob- 
tained before  a  magistrate  and  doclceted 
in  the  superior  court  was  dated  April  1, 
1873,  and  bore  interest  from  that  date.  It 
did  not  show  the  date  of  the  indebtedness 
on  which  it  had  been  rendered.  The  orig- 
inal papers  t>eIore  the  justice,  and  tbe  note 
on  which  judgment  had  been  granted,  had 
been  lost.  The  debt  was  preMumably  of 
the  date  of  the  judgment.  Hill  v.  Oxen- 
dine,  79  N.  C.  381 ;  Mebane  v.  Layton,  89  N. 
C.  396.  It  therefore  became  material  to 
show  the  date  of  tbe  ndte.  Mobley  v.  Grif- 
fin, 104  N.C.  112,10  S.E.  Rep.  142;  McOraclt. 
en  V.  Adler,  98  N.  C.  4O0,  4  S.  E.  Bep.  138. 
Tbe  Judgment  debtor  was  deceased  at  tbe 
time  of  this  trial,  and  his  widow  Is  the 
principal  'defendant,  having  intermarried 
with  theotherdefendant.  The  case  states: 
"  The  plaintiff  then  proposed  to  prove  by 
himself  the  date  of  the  said  note,  and  con- 
tents thereof,  to  show  when  said  debt  waa 
contracted,  in  addition  to  what  may  b«- 
contained  in  tbe  judgment  roll  of  the  su- 
perior court.  Tills  was  objected  to  by  tht- 
defendant.  Objection  overruled,  and  ex- 
ception by  defendant.  Plaintiff  then  tes- 
tified that  the  note  referred  to  was  dated 
in  1861,  but  couldn't  give  exact  date."  It 
was  error  to  admit  this  testimony.  In 
Huasey  v.  KIrlcman,  95  N.  C.  63,  it  is  held 
that  while  a  plaintiff  In  an  action  may  be 
competent  to  testify  to  the  handwriting 
of  a  deceased  person  to  a  paper  writing 
by  which  it  is  sought  to  charge  his  estate, 
he  is  incompetent  to  testify  to  the  con- 
tents of  such  paper.  In  the  present  case, 
the  answer  "  the  note  was  dated  in  1861 " 
means  clearly  that  the  paper  was  executed 
In  1861 ,  for  it  is  stated  that  the  question 
was  cwked"toshow  when  the  debt  waa 
contracted."  This  necessarily  was  testi- 
mony as  to  a  personal  transaction  between 
the  plaintiff  and  the  deceased,  and  incom- 
petent, under  Code,  §  590;  Sumner  v.  Cand- 
ler, 86  N.  C.  71. 

The  date  of  the  indebtedness  is  not  stat- 
ed in  the  justice's  judgment,  nor  has  such 
Judgment  been  since  amended  to  show  It. 
There  was  a  motion  for  leave  to  Issue  ex- 
ecution which  was  allowed,  and,  in  stat* 
ing  the  case  on  appeal,  (Buie  v.  Simmons, 
90  N.  C.  9,)  from  the  order  allowing  it,  tht 
Judge   does  state  incidentally,  aa  a  fact 
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found, tbat  the  Indebtedness  was  contract* 
ed  prior  to  1868.  Bach  finding;  Is  not  In 
the  record  proper,  but  in  the  statement  ol 
the  case  on  appeal,  and  was  not  as  to  a 
matter  In  Issue  on  the  motion.  It  was 
not  an  estoppel.  Williams  v.  Clouse,  91  N. 
0.  822.  The  plain tiS  eyidently  thought 
tbis,  and  endeavored  to  show  the  date  by 
his  own  testimony,  as  above.    Error. 


om  N.  c.  ») 

Hancock  et  al.  v.  Wootbn  et  rI. 

(Supreme  Court  of  North  Carolina.   Nov.  10, 
1890.) 

BaiTINO  ABIDS  FRUSBUhEVT  A88IONMINT  —  PAS- 
TISS  —  PBXrSBBBD  CBBOITOKS  —  RiOHT  TO  FHO- 
CBSDS. 

1.  In  a  suit  by  creditors  to  set  aside  an  as- 
signment as  fraudulent,  a  preferred  creditor  is 
not  a  necessary  party  defendant,  and,  if,  having 
been  Joined  as  defendant,  he  dies  before  trial,  it 
rests  in  the  discretion  of  the  court  whether  his 
perscmal  representatives  should  be  made  parties, 
and  the  trustee  under  the  assigmnent  cannot  de- 
mand that  the  trial  be  delayed  until  that  is  done. 

2.  In  a  suit  by  creditors  to  reduce  their  debts 
to  Judgment,  and  to  set  aside  a  fraudulent  assign- 
ment, where  the  assignment  is  set  aside,  and  a 
receiver  of  the  property  appointed,  a  preferred 
creditor,  who  claimed  under  the  assignment  and 
united  with  the  trustee  in  defending  it,  is  not  en- 
titled to  prove  his  debt  and  prorate  with  the 
plaintiffs  in  the  proceeds  of  the  property. 

S.  The  suit  in  such  case  is  not  converted  into 
a  general  creditor's  bill  by  an  order  requiring 
notice  to  be  published  for  all  creditors  to  come  in 
uid  make  themselves  parties,  and,  the  preferred 
creditor  having  allied  himself  with  theaefenders 
of  the  fraudulent  assignment,  he  cannot,  after  a 
decree  setting  it  aside,  come  In  under  that  order. 

Appeal  from  superior  court,  Greene 
county;  Connor,  Judse. 

This  was  a  suit  by  creditors  to  reduce 
their  debts  to  judgment  and  to  set  aside, 
as  fraudulent,  an  assignment  made  by  W. 
J.  Wooten  to  W.  A.  Darden,  trustee,  both 
of  whom  were  made  defendants.  Simeon 
Wooten  and  Julia  Wooten,  the  wife  of  W. 
J.  Wooten,  were  preferred  creditors,  un- 
der the  assignment,  and  were  joined  as  de- 
fendants. Julia  Wooten  died  before  trial. 
There  was  a  decree  for  the  plaintiffs,  and  a 
receiver  of  the  property  was  appointed. 
An  appeal  was  taken  by  Simeon  Wooten 
and  W.  A.  Darden,  the  trustee. 

W.  R.  Allen,  for  appellants.  F.A.  Wood- 
ard  and  W.  C.  Atunroe,  for  appellees. 

Sbephrsd,  J.  1.  The  first  exception  is 
addressed  to  the  ruling  of  bis  honor  upon 
the  question  of  parties.  The  appellants 
(who  are  W.  A.  Darden,  the  trustee,  and 
Simeon  Wooten,  a  preferred  creditor)  ob- 
jected  to  proceeding  to  trial  because  of 
the  death  of  the  defendant,  Mrs.  Julia 
Wooten,  another  preferred  creditor.  Her 
heirs  at  law  bad  no  interest  in  the  land 
conveyed  in  the  assignment  because  she 
had  joined  with  her  husband,  the  trustee, 
in  the  execution  of  the  deed,  and  It  was 
binding  as  to  them;  and,  for  the  further 
reason,  that,  upon  ber  death,  her  interest. 
If  any,  remained  in  her,  vested  by  surviv- 
orship in  her  husband.  Woodford  v. 
HIgly,  1  Wlnst.  237.  Neither  did  she  have 
any  Interest  in  the  personalty,  as  what- 
ever interest  she  may  have  had  therein, 
paaaed  to  her  husband,  as  sole  distributee. 
The  only  interest  then  which  she  could,  in 


any  view,  have  Asserted  against  the  plain- 
tiffs was  that  of  a  preferred  creditor,  and 
her  personal  representative  did  not  then 
apply,  nor  has  he  ever  applied,  to  be  made 
a  party;  nor  does  it  appear  that  he  has 
ever  offered,  in  any  way,  to  enforce  the  al-. 
leged  claim  of  his  Intestate.  The  appel- 
lants, therefore,  were  the  only  persona 
who  prayed  that  her  representatives  be 
made  parties  to  the  action.  Did  they 
have  a  right  to  insist  upon  this  and  thus 
delay  the  trial?  As  it  does  not  appear 
that  Simeon  Wooten  bad  any  interest 
which  conflicted  with  that  of  Mrs.  Woo- 
ten, and  as  it  was  not,  at  that  stage  of 
the  proceeding  that  he  could  have  had  It 
determined,  (the  issue  being  contined  to 
the  validity  of  the  deed  alone,)  it  Is  plain  to 
us  that  he  had  no  legal  right  to  iuHist  up- 
on the  objection.  Such  conflicting  claims 
between  the  cestvis  que  trnstevt,  had  any 
existed,  could  have  been  passed  upon  sub- 
sequent to  the  trial  of  the  issue,  aud  to 
that  end  the  court  conl J  have  brought  In 
the  proper  parties.  Mitf.Ch.  Fl. 430,  notes. 
The  question  presented,  then, is  whethei 
the  presence  of  Mrs.  Wooten  was  neces- 
sary upon  the  trial  of  the  said  issue,  and 
whether  the  trustee  could,  as  a  matter  of 
right,  insist  upon  the  joinder  of  "her  rep- 
resents tives. "  Without  discussing  the 
general  subject  of  the  joinder  of  trustees 
and  cestui^  que  trusteat,  and  leaving  un- 
touched the  principles  declared  in  the  sev- 
eral dei^isions  oF  this  court,  as  applied  to 
particular  cases,  we  will  consider  the 
single  question  here  presented,  to- wit: 
Whether,  in  an  action  brought  by  a  cred- 
itor to  set  aside  an  alleged  fraudulent 
trust  or  assignmen  t,  it  is  necessary  upon 
the  trial  of  an  Issue,  as  to  the  validity  of 
the  trust  or  assignment,  that  the  cestula 
que  trusteat  Bboul6  be  made  parties  de- 
fendant; and  whether  the  trustee,  as  a 
matter  of  right, can  in  all  cases  have  them 
made  co-defendants.  In  Barrett  v. 
Brown,  86  N.  C.  656,  cited  ^  the  appel- 
lants, there  Is  a  general  expression  favoring 
the  affirmative  of  the  proposition,  but  It 
will  be  noted  that  the  plaintiff  In  that 
case  was  seeking  to  enforce  the  trust  by 
having  an  account  taken  in  order  that  she 
might  have  her  "pro  rata  share  of  her 
claim, "  and  the  court  very  properly  decid- 
ed that  the  trustee  had  a  right  to  have 
each  cestui  que  trust  present  In  order  that 
he  might  contest  the  claims  of  the  others 
and  thus  protect  the  trustee  and  have  a 
complete  settlement  of  the  whole  litiga- 
tion. Quite  different  Is  the  case  before  us. 
"There  is  a  broad  distinction  (says  Pom- 
eroy  on  Remedies,  §  367, cited  with  approv- 
al by  Wait  on  Fraudulent  Conveyances,  § 
137)  between  the  case  of  an  action 
brought  in  opposition  to  the  trust,  to  set 
aside  the  deed  or  other  instrument  b^ 
which  it  was  created,  and  to  procure  it  to 
be  declared  a  nullity,  and  that  of  an  ac- 
tion brought  In  furtherance  of  the  trust, 
to  enforce  its  provisions,  to  establish  it  as 
valid,  or  to  procure  it  to  be  wound  up  and 
settled.  In  the  first  case  the  suit  may 
be  maintained  without  the  presence  of 
the  beneflciarles,  sluce  the  trustees  repre- 
sent them  all  and  defend  for  them. "  To 
the  sameeBect  is  the  opinion  of  Chancellor 
Walwobth  in  Bogers  v.  Bogers,  8  Paige, 
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879.  This  case  seenib  to  be  regarded  as  a 
leading  one,  and  has  been  almost  univer- 
sally cited  in  the  reports  and  text-books. 
The  chancellor  says:  "But  -where  the 
complainant  claims  in  opposition  to  the 
assignment,  or  deed  of  trust,  and  seeks  to 
set  aside  the  same,  on  the  ground  that  it 
Is  fraudulent  and  void,  he  is  at  liberty  to 
proceed  against  the  fraudulent  assignee, 
or  trustee,  who  is  the  holder  of  the  legal 
estate  in  the  property,  without  joining 
the  cestui  que  trust.  Such  has  been  the 
uniform  practice  of  this  court  in  relation 
to  cases  of  this  description."  Such,  also, 
is  the  opinion  of  Lord  Redesdai.e  (Mitf.  Ch. 
PI.  4th  London  Ed.  175)  and  of  Justice 
8tory,  (Eq.  PI.  §§  21.'),  216.)  See.also,  Bur- 
till,  Assignm.  599;  Russell  v.  Lasher,  4 
Barb.  232;  Wheeler  v.  Wheedon,  9  How. 
Pr.  293;  Tucker  v.  Zimmerman,  61  Ga. 
699.  The  overwhelming  weight  of  author- 
ity is  in  favor  of  the  rule,  as  above  stated : 
"The  true  explanation  ol  this  doctrine 
[says  Story,  supra,  §  141]  Is  that  in  cases  of 
this  sort  courts  of  equity  proceed  upon 
the  analogy  of  ,the  common  law,  which 
treats  the  personal  representative  of  the 
deceased  debtor,  or  testator,  as  the  regu- 
lar representative  of  all  persons  interest- 
ed In  the  personal  assets,  and  bound,  by 
blB  boDB  Sde  acts,  so  far  as  third  persons 
are  concerned. "  This  Tiew  is  also  strong- 
ly sustained  in  Cheatham  v.  Rowland,  92 
N.  C.  840,  in  which  the  court'  refused  to 
Join  the  cestu//><7uetrustent.  at  the  instance 
of  the  trustees,  where  a  claim  was  assert- 
ed against  the  trust  property.  "The  trus- 
tees [says  the  court]  are  the  proper  per- 
sons, as  legal  owners  in  charge,  to  man- 
age and  take  care  of  the  common  proper- 
ty, not  only  in  its  preservation,  but  In  its 
defense  against  unjust  and  unreasonable 
demands,  from  whatever  source  they  may 
come.  •  •  •  When  the  trust  is  abused 
and  they  neglect  or  misappropriate  the 
property,  those  interested  may  interpose 
to  prevent  tlie  injury  tind  enforce  the  exe- 
cution of  the  trust,  or  even  have  the  estate 
taken  away  and  put  Into  other  hands. " 
Many  reasons  founded  npon  expediency, 
OB  well  as  justice,  are  assigned  for  the  rule 
as  stated,  prominent  among  which  is  the 
avoidance  of  the  delay  resulting  from  the 
death  of  eestuis  que  trusteat,  and  the 
time  elapsing  before  their  representatives 
can  be  made  parties.  Again,  in  the  case  of 
a  general  assignment,  (as  this  appears  to 
be,)  great  dlfflculty  will  be  met  In  the  serv- 
ice of  process  upon  a  large  number  of  cea- 
tuls  que  traatest, especially  where  some  of 
them  are  non-residents,  or  whose  resi- 
dence is  unknown.  Adhering,  as  we  do, 
to  the  principle  as  laid  down,  that  the  ees- 
tuis que  trusteat  are  not  necessary  par- 
ties in  actions  to  set  aside  deeds  of  trust, 
or  assignments  for  the  benefit  of  creditors, 
we  think  that  we  are  authorized,  under 
the  liberal  provisions  of  the  Code,  to  say 
that  a  creditor  may  join  the  eestuis  que 
trusteat  In  such  an  action,  and  that  the 
eestuia  que  trusteat  may  themselves  apply 
to  be  made  parties  defendant.  But,  while 
they  may  thus  be  made  parties,  we  do 
not  think  that  the  death  of  any  or  all  of 
them,  pending  the  suit,  should  be  a  cause 
of  delaying  the  trial  of  the  issue  toaching 
the  validity  of  the  deed,  unless  It  appears 


that  the  trustee  is  not  defending  in  good 
faith,  or  that  the  ends  of  justice  will  be  bet- 
ter subserved  by  having  the  representa- 
tives present.  This  is  addressed  to  the 
wise  discretion  of  the  court  to  be  exer- 
cised in  view  of  the  particular  clrcumstaa* 
ces  attending  each  case.  The  court  may, 
also,  upon  proper  cause  shown  by  the 
trustee,  (such  as  a  want  of  funds  to  con- 
duct the  defense,  or  for  the  purpose  of  in- 
demnity against  costs,)  require  the  joinder 
of  the  eestuis  que  trusteat,  but  the  same 
discretion  as  to  compelling  a  trial  is  vest- 
ed in  the  court,  in  this  case  asin  the  oth- 
ers. In  the  event  of  the  death  of  any  such 
parties.  Applying  these  principles  to  the 
case  before  us,  it  Is  clear  that  his  honor 
was  right  in  not  postponing  the  trial  be- 
cause of  the  death  of  Mrs.  Wooten.  The 
Issue  did  not,  in  tlie  least,  affect  her  claim, 
but  was  confined  solply  to  the  validity  of 
the  deed.  Her  represeutantlve  did  nut  ap- 
ply to  be  made  a  party,  nor  did  the  trus- 
tee show  any  proper  ground  why  her  rep- 
resentative should  be  joined.  Neither  did 
it  appear  to  the  court  in  any  way  that 
the  trustee  was  not  making  a  Ao&stidede- 
fense.  On,the  contrary,  it  seems  that  the 
case  was  stubbornly  contested  from  the' 
beginning  to  the  end.  We  are,  therefore, 
of  the  opiuion  that  the  first  exception 
cannot  be  Hustalned. 

2.  The  second  exception  Is  to  the  ruling 
of  the  court  declining  (after  the  deed  was 
found  to  be  fraudulent)  to  allow  Simeon 
Wooten  to  prove  his  debt,  and  prorate 
with  the  plaintiff  creditors  in  the  proceeds 
of  the  property  conveyed  therein.  It  does 
not  appear  that  the  said  Wooten  partici- 
pated in  the  fraudulent  intent  of  the  tm»- 
tor,  but  he  claimed  under  the  deed,  and 
united  with  the  trustee  in  defending  It 
against  the  just  claims  of  the  plHlntllta. 
Ue  has  never  abandoned  his  adverse  posi- 
tion, and  is,  even  now,  insisting  upun  a 
new  trial  upon  the  issue  involving  the  va- 
lidity of  thesaid  trust.  Occupying  this  an- 
tagonistic position,  he  seeks  to  share  In 
the.fruits  of  the  plaintiff's  recovery,  and 
the  question  Is,  shall  he  be  permitted  to 
do  so?  In  order  to  determine  this  point. 
It  is  necessary  to  consider  the  true  charac- 
ter of  this  action.  It  is  claimed  that  it  ia 
in  the  nature  of  a  creditors'  bill,  and  that 
In  such  actions  all  creditors  may,  at  any 
time  before  final  decree,  be  allowed  to 
come  in  and  prove  their  claims.  Undonbt- 
ediy,  such  is  an  incident  of  what  Is  ordi> 
narily  called  a  "geq,eral  creditors'  bill.* 
Such  bills  are  nsually  instituted  for  the 
purpose  of  winding  up  the  Insolvent  es- 
tates of  deceased  persons  or  the  affairs  ot 
a  corporation.  These  may  be  illustrated 
by  the  cases  of  Pegram  ▼.  Armstrong,  82 
N.  C.  826;  Wordsworth  v.  Davis,  75  N.  C. 
159;  Long  v.  Bank,  81  N.  C.  41;  Olenn  ▼. 
Bank,  80  N.  C.  97;  Dobson  v.  Simonton, 
93  N.  C.  268.  In  such  cases  there  are  many 
parties  standing  in  the  same  situation  as 
to  their  rights  or  claims  upon  a  particu- 
lar estate  or  fund,  and  the  shares  of  a  part 
cannot  be  determined  until  the  rights  ot 
all  the  others  are  settled  or  ascertained. 
Of  this  nature,  also,  are  bills  brought  to 
enforce  trusts  or  assignments  for  creditors, 
and  other  Instances  where  there  Is  a  com- 
munity of  Interest,  or  where  the  law  de- 
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Tolves  opoo  the  conrt  the  dnty  of  taking 
a  fund  Into  its  custody,  and  dtotrlbutlnfc 
It  according  to  the  reepertiye  intereets  of 
tbe  partiefl.  In  such  caHca,  no  priority  can 
be  acquired  by  one  party  suing  or  making 
bimself  a  party  before  tbe  others;  and, 
perhaps,  onn  who  has  vainly  endeavored 
to  defeat  the  purposes  of  the  action,  may, 
upon  proper  terms,  l>e  allowed  his  share 
In  tbe  fund.  Such  creditors'  bills,  bow* 
ever,  are  totally  diftftreut  from  those  insti- 
tnted  by  an  unsecured  creditor  (or  several 
credttora  If  they  choose  to  unite)  against 
a  IlTlng  debtor.  Here  the  field  is  open  to 
all.  and  he  who  first  secures  a  priority  shall 
reap  the  reward  of  his  diligence.  Such 
bills  are  often  said  to  be  in  the  nature  of 
an  equitable  S.  &.  or  equitable  levy, 
(Bisp.  Eq.  §  628,)  and  under  them  the  vig- 
Uant  creditor  may  acquire  a  priority  as  be 
does  when  he  pursues  the  analogous  rem- 
edy of  execution  at  law .  Bills  of  this  kind 
are  called  "judgment  creditors'  bflls,"  (see 
Harv.  Law  Rev.  Oct.,  1890,)  and  are  so 
familiar  In  our  prnctice  that  It  is  hardly 
nece^ury  to  illustrate  them  by  a  reference 
to  actufil  cases.  They  were  entertained 
In  equity  forthe  purpose  of  subjecting  equi- 
table and  other  interests  which  could  not 
be  reached  and  sold  under  execution,  and 
also  for  the  purpose  of  removing  obstruc- 
tions to  legal  remedies,  as  by  setting  aside 
frandulent  conveyances  and  tbe  like.  Un- 
der tbe  former  practice,  in  either  of  tbelast- 
mentiuned  cases.  It  was  necessary  before  a 
resort  cuuld  be  had  to  a  court  of  equity 
that  the  creditor  should  first  obtain  Judg- 
ment and  show  that  the  legal  remedy  by 
execotiun  was  ineffectual;  but  this,  under 
tbe  decision  of  this  court  In  Bank  v.  Har- 
•ris,  84  N.  C.  206,  is  now  unnecessary,  and 
both  caoses  of  action  may  be  included  In 
one  suit.  This  decision  by  no  means  Ig- 
nores tbe  distinct  character  of  a  Jqdgment 
creditors' bill.  On  the  contrary.  It  express- 
ly recofcnlies  It  as  it  formerly  existed,  dis- 
pensing only  with  the  necessity  of  obtain- 
ing a  Judgment  ^n  an  independent  action. 
The  result  of  tbe  decision  la  to  render  the 
proceeding  still  more  efhcacions,  as  we 
think  that,  by  its  institution,  it  creates  a 
preference  by  way  of  an  equitable  lien 
whether  the  interest  sought  to  be  subject- 
ed be  legal  or  equitable.  This  view  is  sup- 
ported by  Wait  In  bis  Fraudulent  Convey- 
ances, S  %t  who,  in  commenting  upon 
Bank  v.  Harris,  says  that,  upon  the  prin- 
ciple of  the  case,  "It  would  seem  to  follow 
that  the  usual  incidents  of  a  [judgment] 
creditor's  suit  would  attach  totheproceed- 
toK. "  It  is  believed  that  any  other  rule 
would  be  attended  with  inextricable  con- 
fusion, and  conflict  as  to  priorities  among 
Tarious  creditors  pursuing  their  remedies 
in  other  actions  and  jurisdictions.  Even 
If  this  were  not  so  as  to  legal  assets,  yet, 
if  we  assimilate  in  its  effect  tbe  judgment, 
when  actually  obtained,  to  an  execution 
at  law,  (and  as,  we  think,  must  surely 
follow  from  the  principle  of  Bank  v.  Har- 
ris, supra,  and  especially  In  view  of  the 
system  of  Judgment  liens  adopted  by  the 
Code.)  the  plaintiffs  in  this  action*  would 
BtlU  have  priority,  as  they  have  all  ob- 
tained JudKments,  and  Simeon  Wootenhas 
none.  Ue  and  the  plaintiffs  have  been 
fightlDg  at  arms-length,  each  endeavoring 


to  establish  a  priority  over  tlie  other. 
The  plaintiffs  have  been  vlctorions,  and 
the  deed  having  been  declared  fraudulent 
and  void,  as  to  them,  their  preference 
must  be  recognised,  and  the  claim  of  the 
losing  party  postponed.  This,  as  we  have 
said,  would,  perhaps,  have  been  otherwise 
if  there  had  been  such  a  community  of  in- 
terest in  the  property  as  to  make  It  the 
subject  of  a  general  criedlturs'  bill,  but  no 
such  result  as  contended  for  can  follow 
where  there  Is  no  such  commqp  Interest, 
and  where  the  property  is  open  and  sub- 
ject to  the  action  of  the  most  vlgilantcred- 
Itur.  Lex  rigilHntibus  tkret.  In  coming  to 
this  conclusion  we  are  but  applying  in  one 
action  the  same  principles  which  were  for- 
meriy  administered  in  the  divided  Jurisdic- 
tions of  law  and  equity.  The  true  spirit  of 
equity  in  cases  of  this  character  is,  we 
think,  fully  reflected  by  tbe  remarks  of 
Chancellor  Walwohth  in  Bdmeston  v 
Lyde,  1  Paige,  637.  He  says:  "On  further 
examination,  it  may  seem  unjust  that  the 
creditor  who  has  sustained  all  the  risk  and 
expense  of  bringing  bis  suit  to  a  successful 
termination  should,  In  the  end,  be  obliged 
to  divide  the  avails  thereof  with  those 
who  have  slept  upon  their  rights,  or  have 
Intentionally  kept  back  that  they  might 
profit  by  his  exertion."  To thesame  effect 
is  the' language  of  Chancellor  Kbnt  in  Mc- 
Dermutt  v.  Strong,  4  .lohns.  Ch.  691.  It  is 
urged  that  the  order  made  at  spring  term, 
1887,  (consolidating  the  various  actions 
and  requiring  notice  to  be  published  for 
all  creditors  to  come  In  and  make  them- 
selves parties,)  had  theetfectof  converting 
this  Into  a  general  creditors'  bill.  If  we 
are  correct  In  the  view  we  have  taken, 
such  an  order  could  not  have  been  made 
over  the  objection  of  the  plaintiffs  if  its  ef- 
fect was  to  deprive  them  of  the  priority 
they  had  attained  by  the  commencement 
of  the  action,  nor  could  the  consolidation 
of  other  pending  suits  produce  such  a  re- 
sul  t.  The  order,  however,  was  not  object- 
ed to,  and  its  effect,  as  to  questions  of  pn- 
ority  among  the  plaintiffs,  is  not  beuire 
us,  as  there  seems  to  be  no  confiict  be- 
tween them.  Conceding,  however,  that 
the  order  placed  all  who  availed  them- 
selves of  itb  provisions  upon  an  equal  foot- 
ing, it  amounted  to  no  more  than  if  they 
had  united  in  the  first  instance,  for  tbe 
property  involved  was  not,  as  we  have 
seen,  the  subject  of  a  general  creditors' 
bill,  and  the  action  in  its  essential  features 
still  retained  its  original  characteristics. 
Tbe  order  certainly  cannot  be  extended  so 
as  to  embrace  those  who.  Instead  of  ac- 
cepting its  terms,  allied  themselves  with 
tbe  defenders  of  the  fraudulent  assignment 
in  their  efforts  to  defeat  the  sole  purpose 
of  the  action.  Our  attention  has  been 
called  to  the  case  of  Means  v.  Do wd,  12817. 
S.  273,  9  Sup.  Ct.  Rep.  65.  In  that  case  the 
creditors  secured  by  the  frandulent  assign- 
ment were  permitted  to  file  their  claims, 
because  they  were  actual  creditors  and  the 
estate  of  the  bankrupt  was  in  the  custody 
of  the  law,  and  In  this  respect,  as  in  many 
others,  a  proceeding  in  bankruptcy  is  in 
the  nature  of  a  general  creditors'  bill.  The 
entire  estate  had  to  be  settled  among  all 
of  the  creditors,  and  there  seems  to  be  no 
positive  rule  of  law  or  equity  which  make* 
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the  misconduct  of  a  creditor  a  cause  of 
forfeiture  of  his  debt.  The  decision,  there- 
tore,  is  not  applicable  to  an  action  like 
ours.  For  the  recwons  gi  ven,  we  are  of  the 
opinion  that  bis  honorcommitted  no  error 
in  deciinlDK  to  allow  Simeon  Wooten  to 
file  his  claim  and  share,  equally,  with  the 
plaintiffs  In  the  proceeds  of  the  property 
included  in  the  fraudulent  aselsniment. 

8.  We  hare  very  carefully  examined  the 
record  for  the  purpose  ofdiscoTeriuR  upon 
what  principle  the  claim  of  the  trustee  to 
be  subrogated  to  the  rigfhts  of  certain  cred- 
itors is  based.  We  have  been  unable  to 
And  anything  in  support  of  this  conten- 
tion, and  the  exception  in  this  respect 
must  be  overruled,  npon  the  whole  case, 
presenting,  as  it  does,  several  novel  and 
very  Interesting  questions,  we  can  find  no 
error.    Affirmed. 

Om  N.  C.  817) 

IJTATB  ex  re/.  Commisbionrrb  of  Wades- 
BORonoB  ▼.  Atkinson  et  a/. 

tSupretM  Court  of  North  CaroUna.    Nov.  17, 
1890.) 

Taxation  bt  Towns— Liability  of  CoLLBOroa— 
Failubi  to  Collect. 

1.'  The  provision  in  the  charter  of  the  town 
of  W.,  limiting  taxation  to  10  cents  on  tlOO,  (Acts 
N.  C.  1835,  o.  75,)  was  repealed  by  Aots  1879,  c. 
165,  and  Code  N.  C.  i  8800,  giving  towns  gener- 
ally power  to  lay  taxes  on  real  and  personal  es- 
tate and  on  polls.  Held,  that  a  tax  of  GO  cents  on 
$100,  and  a  poll-tax  levied  1>y  W.,  which  did  not 
exceed  the  limit  of  li<  per  cent  prescril)ed  by  Acts 
1881,  c.  116,  were  valid. 

3.  A  town  constable  cannot  escape  liability 
for  failure  to  collect  taxes  committed  to  Iilm,  on 
the  ground  that  the  list  contained  no  direction  to 
him  to  collect 

Appeal  from  superior  court,  Anson 
county;  Shipp,  Judge. 

This  action  is  brought  against  the  de- 
fendant Atkinson  as  late  constable  of  the 
town  of  Wadesborough  and  the  sureties 
to  his  official  bond,  for  an  alleged  breach 
of  the  condition  thereof,  in  that  he  failed 
to  collect  and  account  for  certain  taxes 
due  to  the  plain  tiff's  relators  as  he  was 
charged  and  bound  to  do,  etc.  The  plead- 
ings raised  certain  issues  of  fact,  which 
were  tried  by  a  Jury,  who  rendered  their 
verdict  adversely  to  the  defendants. 
Thereupon,  the  court  directed  a  referee  to 
ascertain  and  state  an  account  of  the 
taxes  the  defendant  constable  collected, 
or  ought  to  have  collected,  and  failed 
to  account  for,  etc.,  and  to  make  report 
of  his  account,  etc.  The  referee  took  ana 
stated  an  account  as  directed,  and  made 
report  tliereof.  The  f<iliowingisso  much 
thereof  as  ft  is  necessary  to  repeat  here : 
"Facts.  I  find  the  facts  to  be  that,  on  the 
first  day  of  September.  1882,  the  town 
comratssioners  of  Wadesborough  levied  a 
tax  of  fifty  cents  on  the  one  hundred  dol- 
lars valuation  of  property,  and  one  dollar 
and  fifty  cents  on  each  poll;  that  the 
same  was  made  ont  by  the  defendant,  and 
was  taken  charge  of  by  him  under  verbal 
directions  from  the  mayor;  that  there 
was  no  written  order  on  said  list  to  col- 
lect the  taxes  therein  specified ;  that  the 
defendant  proceeded  to  collect  the  taxes 
on  said  list,  and  continued  to  do  so  untU 
bis  term  of  office  expired;  that  the  de- 
fendant, as  marshal,  had  special  taxes  to 


collect,  a  statement  of  which  Is  herewith 
sent,  (the  taxes  amounted  to  fourteen 
hundred  and  eighty-two  dollara  and 
twenty-fourcents;)  and  that  the  defendant 
paid  out,  or  is  entitled  to  credit  for,  thir- 
teen  hundred  and  one  dollars  and  twenty- 
one  cents,  as  per  statement  of  account 
hereto  attached,  and  that  there  is  a  bal- 
ance due  tbe  plaintiff  of  one  hundred 
and  eighty-one  doliai>s  and  seventy-three 
cents,  with  interest  from  September  4th, 
1883,  till  paid.  Conclusions  of  law.  1  con- 
clude that  it  was  the  duty  of  the  defend- 
ant to  collect  the  taxes  levied,  and  that, 
on  tbe  foregoing  facts,  be  had  authority 
to  collect  the  same,  and  that,  if  he  failed 
to  do  so,  he  is  liable. "  Tbe  defendants 
filed  numerous  exceptions  to  the  findings 
of  fact,  and  also  to  the  referee's  conclu- 
sions of  law,  as  follows :  "  Defendant  ex- 
cepts to  theconclusions  of  law  (1)  because 
he  findq  it  wtus  the  duty  of  the  defendant 
Atkinson  to  collect  the  taxes  levied,  which 
is  erroneous ;  (2)  because  there  is  error  in 
the  finding  that  he  bad  authority  to  col- 
lect the  same;  (8)  because  there  la  error  in 
the  finding  that,  if  he  failed  to  do  so,  he  is 
liable.  (4)  Defendants  except  to  any  Jadg- 
ment  against  tbera,  and  insist  that  there 
should  be  judgment  against  the  plaintiff 
for  costs."  The  court  gave  judgment  In 
favor  of  the  relators,  and  the  defendants 
appealed. 

J.  D.  Shuw,  for  appellant.  J.  A.  Lock- 
art,  for  appellee. 

Merrimon,  O.  J.,  (after  atattng  the  facta 
aa  above.)  The  exceptions  to  findings  of 
fact  by  the  referee,  approved  by  the  court, 
cannot  be  considered  here.  The  findings 
of  fact  were  conclusive,  as  there  was  no 
exception  upon  the  ground  that  there 
was  no  evidence  to  support  them.  Coop- 
er V.  Middleton,  94  N.  C.  86;  Usry  v.  Suit, 
91  N.  C.  408;  Wiley  v.  Logan,  96  N.C.  868. 

Tbedetendants  contended  that  the  rela- 
tors had  no  authority  to  levy  tbe  taxes  in 
question,  and,  therefore,  tbe  defendant 
constable  was  not  bound  to  collect  the 
same.  It  was  insisted  particularly  that 
the  levy  exceeded  that  allowed  by  the 
charter  of  tbe  town  of  Wadesborough. 
That  town  was  Incorporated  by  the  stat- 
ute, (Acts  1825,  c.  76,)  and  section  7  there- 
of allowed  the  proper  town  authorities  to 
"lay  and  collect  such  lazes  on  town  prop- 
erty not  exceeding  ten  centa  on  each  hun- 
dred dollars,"  etc.,  but  this  limitati<m 
was  expressly  repealed  by  the  subsequent 
statute,  (Acts  1879,  c.  165.)  Moreover,  the 
statute  (Acts  1878-74,  c.  88)  amends  the 
charter  of  this  town  so  as  to  confer  upon 
it  power  to  tax  all  property  taxed  by  the 
state,  and  section  6  thereof  provides  **  that 
the  powers  herein  granted  shall  he  in  ad- 
dition to  those  already  allowed  by  law. 
and  the  said  town  of  Wadesborough  shall 
have  all  the  privileges  and  rights  allowed 
to  the  most  favored  town  in  the  state," 
and  section  7  provides  that  this  act,  and 
that  of  which  it  is  amendatory,  "shall  be 
libera.lly  construed  in  favor  of  the  corpo- 
rate authorities  of  said  town. "  This  pro- 
vision is  not  very  definite  as  to  the  In- 
crease of  the  powers  of  taxation,  but  it 
would  seem  that  part  of  the  purpose  of  it 
was   to   allow    the   authorities    to    levy 
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taTes  as  any  other  town  mlgbt  do.  Bat 
any  doubt  In  this  respect  la  removed  by 
the  statute  (Code,  §  8800)  applicable  to 
"towns  and  cities"  greneraily,  except 
when  their  chartem  otherwise  provide, 
which  in  terma  confers  upon  snch  "towns 
and  cities"  power  to  "lay  a  tax  on  real 
and  personal  estate  within  the  corpora- 
tion, "  and  also  "  on  snch  polls  as  are  tax- 
able by  the  general  assembly  for  pnblic 
purposes,"  not  oftener  than  annually. 
In  the  absence,  of  power  specially  con- 
ferred upon  the  town  of  Wadesborough 
to  levy  taxes  for  its  purposes  on  polls,  the 
statutory  provision  just  cited  extended  to 
and  embraced  it,  (Code,  §  3»27;)  so  that 
the  town  authorities  bad  ample  power 
to  levy  tbe  tax  in  question.  They  did  not 
exceed  the  limit  upon  their  power  pre- 
scribed by  the  statute,  (Acts  1881,  c.  116, 
schedule  B.)  which  prohibited  towns  and 
cities  from  levying  a  greater  tax  on  real 
and  personal  property  than  1%  per  cent, 
of  the  value  thereof. 

The  relators  had  power  and  authority 
to  appoint-  the  defendant  to  be  town 
constable,  and  as  such  It  became  and  was 
his  duty  to  collect  the  taxes  levied  for  the 
town ;  and  It  was  the  duty  uf  tbe  relators 
also  to  take  from  him  a  proper  bond  con- 
ditioned for  the  faithful  discharge  of  bis 
duties  as  constable,  and  particularly  for 
the  faithful  collection  and  accountinK  tor 
the  taxes  he  might  be  charged  to  collect. 
Ck>de,  S§  3800,  8808,  8809.  Moreover,  one 
condition  of  his  bond  sued  upon  is  that  he 
"shall  faithfully  collect,  account  for,  and 
pay  ov3r  to  the  proper  officer  all  fines, 
penalties,  and  taxes  wlilch  it  shall  be  bis 
daty  to  collect,  as  such  officer. "  But  tbe 
appellants  Insist  that  the  tax-list  was 
not  duly  placed  in  the  constable's  hands 
tor  collection,  having  written  on  the  same 
an  order  of  collection.  Neither  the  char- 
ter of  tbe  town,  nor  the  general  statute 
in  respect  to  towns  and  cities,  required 
that  snch  order  should  be  so  Indorsed. 
It  is.sufflcicnt  that  the  taxes  were  levied, 
and  that  a  proper  list  of  the  same  was 
made  out  to  charge  the  tax-payer.  It  ap- 
pears the  relators  made  the  levy.  It  must 
be  taken  that  this  levy  was  regular  and 
Bufflclent.  The  contrary  Is  not  suggested. 
The  list  was  made  out, — the  just  Inference 
is,  made  out  from  the  proper  data  for  the 
purpose — by  the  constable,  and  he  took 
cbarge  of  the  same  "  under  verbal  direc- 
tions from  tbe  mayor. "  It  is  not  suggest- 
ed that  such  list  is  not  a  true  one.  Tbe 
levy  gave  it  life  and  force,  and  created  the 
liability  of  the  tdx-payer.  It  had  official 
sanction.  The  mayor  recognized  it.  and 
tbe  constable  accepted  it  as  sufficient.  It 
was  sufficient,  certainly,  in  the  absence  of 
objection,  and  be  cannot  be  beard  now 
to  say  the  contrary.  The  law  charged 
bim  to  collect  the  taxes  as  levied,  and  tbe 
tax-payers  to  pay  the  same.  The  list  di- 
rected him  as  to  who  owed  the  taxes  and 
tbe  amount  due.  If  the  tax-payer  had  re- 
fused to  pay  tbe  taxes  charged,  cmd  ques- 
tioned bis  authority  In  any  respect,  be 
might  properly.  If  there  had  been  need, 
have  obtained  other  and  further  evidence 
of  bis  authority  from  the  town  authori- 
ties and  their  records.  His  authority 
sprang  ont  of  the  levy,  and  his  official 


character  in  connection  therewith.  He 
undertook  and  purported  to,  and. did,  ex- 
ercise his  authority,  and,  as  it  appears, 
collected  most  of  the  taxes  due.  Why  he 
did  not  collect  the  balance  does  not  ap- 
pear. The  presumption  is  that  he  could, 
and  ought  to,  have  done  so.  He  shows 
no  legal  excuse  why  he  did  not.  He 
cannot  be  heard  to  say,  nor  can  hiu  sure- 
ties, that  the  list  was  not  sufficient.  So 
far  as  appears,  it  served  all  the  purposes  of 
a  reiiular  list.  It  does  not  appear — he  does 
not  suggest — that  a  tax-payer  refused  to 
pay  on  account  of  the  tax-list  he  had  or 
on  any  other  account.  Under  the  tax 
levy,  and  as  town  constable,  be  assumed 
the  duty  of  collecting  the  taxes  levied, 
and  the  law  charges  him  with  a  faithful 
discharge  of  that  duty,  and  makes  him 
and  his  sureties  responsible  for  his  de- 
fault. It  would  be  nnreasonable,  unjust, 
and  monstrous,  to  allow  a  public  officer 
to  escape  responsibility  because  of  mere 
Irregularity  of  which  he  had  knowledf.'e 
witbont  objection,  and  whicb  was  In  nart 
at  least  attributable  to  himself.  Thd 
law  does  not  tolerate,  much  less  sanction, 
such  subterfuge  and  evasion.  Judgment 
affirmed. 


Thornton  ▼, 
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(Supreme  Court  of  North  Carolina.   Nov.  18, 
1890.) 

HomsTBAS— AiLonom. 
Where  a  liomestead  has  been  allotted,  •• 
prasoribed  by  Code  N.  C.  o.  10,  and  the  time  tot 
BlingobjectiODs  has  passed,  and  the  return  of  the 
appraisers  has  been  registered,  a  second  allot- 
ment made  at  the  Instance  of  a  jttdgment  creditor 
Is  void,  thongh  his  debt  was  subsequent  to  tlie 
prior  allotment,  and  he  cannot  show  that  the 
premises  have  Increased  to  more  than  tl,(IOO  in 
value. 

Appeal  from  superior  court,  Cumberland 
county ;  O.  H.  Brown,  Jr.,  Judge. 

Action  by  A.  O.  Tbomton  against  C.  P. 
Vanstory.  It  appeared  In  testimony,  and 
by  the  admission  of  all  parties,  that  one 
of  the  defendants  (Vanstory)  herein  had 
recovered  a  judgment  herein  against  tbe 
plaintiff,  which  had  been  duly  docketed  In 
tbe  superior  court,  and  execution  Issued 
thereon ;  that  on  March  4, 1890,  under  that 
execution,  the  homestead  exemption  of 
tbe  plaintiff  was  set  apart  by  tbe  sheriff 
and  appraisers,  and  returned  to  the  office 
of  tbe  clerk.  In  due  time  and  place,  the 
plaintiff  filed  objections  and  exceptions  to 
the  appraisement,  and  appealed  to  this 
court,  and  the  same  was  duly  docketed 
for  trial.  On  the  trial,  the  plaintiff  offered 
in  evidence  the  record  of  an  assignment  of 
a  homestead,  dated  April  20, 1885.  It  was 
admitted  that  the  plaintiff's  homestead 
bad  been  duly  and  legally  set  apart  under 
another  execution,  and  tbe  record  thereof 
registered  April  20, 1886.  It  wns  admitted 
that  the  last-named  assignment  of  home- 
stead, by  its  metes  and  hounds,  covered 
tbe  entire  dwelling-bouse  and  residence 
lot  of  the  plaintiff  as  described  therein.  It 
was  admitted  that  the  assignment  of 
homestead,  dated  March  4, 1890,  Included 
In  Its  metes  and  bounds  a  little  more  than 
half  of  the  said  lot,  and  that  tbe  line  ran 
through  tbe  dwelUng-bouse,  dlvldUng  it 
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liito  two  parts,  sivlng  the  plaintiff  the 
eastern  part  of  the  lot,  and  airide  entrance 
to  the  dwelling,  and  one-bait  ot  the  stair- 
way, and  the  entire  kitchen.  There  was 
evidence  on  the  part  of  the  plaintiff  tend- 
ing to  prove  that  the  part  assigned  to  him 
March  20.  1890,  was  not  worth  fl.OOO. 
There  was  evidence  on  part  of  the  defend- 
ant that  said  part  was  rally  worth  91,000, 
and  that  the  entire  lot,  both  parts  to- 
gether, is  worth  from  f  1,750  to  f  2,500  at 
this  date;  It  is  admitted  that  the  debt 
npon  which  defendant Vanstory  recoverea 
Judgment  against  the  plaintiff,  referred  to 
above,  is  founded  on  a  debt  contracted 
since  the  allotment  of  homestead  in  April, 
1885, increased  in  value  over  and  above  fl, 
000,  and  defendant  offered  to  prove  these 
facts  in  support  thereof,  vis. :  That  there 
was  a  dwelling-house  on  said  lot  on  April 
90,1885,  included  in  said  assignment,  and  al- 
lotted to  plaintiff ;  that  since  then  it  had 
been  burned  and  entirely  destroyed ;  that 
the  plaintiff  had  erected  a  new  dwelling- 
house  thereon,  since  the  old  one  was  burned, 
containing  eight  rooms,  which  could  not 
have  been  allotted  in  April  20, 1885,  and 
worth  at  least  fOOO  to  fSOO  more  than  the 
old  one,  and  that  the  lot  and  property 
had  then  increased  in  value  $600  to  f800, 
and  that  the  whole  lot  assigned  in  April, 
1885,  the  old  dwelling  being  burned  and 
new  dwelling  erected  thereon,  is  worth 
from  f  1,750  to.  f 2,600  at  date  of  January, 
1890,  allotment.  There  was  no  answer  or 
pleading  of  any  kind  filed  herein  on  the 
part  of  the  defendant  setting  up  such 
facts,  and  no  eqnitable  or  other  proceed- 
ings appear  to  have  been  commenced  by 
him,  seeking  t6  set  aside  the  allotment  of 
April  20, 1885,  on  such  ground,  or  asking  a 
reallotment.  The  court  refused  to  submit 
the  said  issne,  and  exdnded  such  testimo- 
ny, to  which  defendant  excepted.  The 
due  and  regular  allotmentof  homestead  of 
April  20, 1885,  being  admitted  by  the  de- 
fendant, the  court  gave  Judgment,  setting 
aside  the  allotment  of  March  4, 1890,  and 
gave  judgment  against  defendant,  Vaoi- 
story,  for  costs.  The  defendant  appealed. 
Sutton  A  Cook,  for  appellant.  N.  W. 
B»jr,  for  appellee. 

Atert,  J.,  {after  stating  the  Acta.) 
Where  a  homestead  has  been  allotted  in 
the  manner  prescribed  in  chapter  10  of  the 
Code,  the  time  for  filing  objections  has 
passed,  and  the  return  of  the  appraisers 
has  been  registered,  as  in  this  case,  a  sec- 
ond allotment  made  by  appraisal  in  the 
manner  prescribed  In  said  chapter,  at  the 
Instance  of  a  judgment  creditor,  will  be 
treated  as  void,  though  bis  judgment  may 
have  been  rendered  and  docketed  after  the 
homestead  was  first  laid  off.  In  such  a 
case,  where  the  creditor  flies  objections  to 
the  return  of  the  appraisers  so  appointed 
at  his  instance,  and  otters  proof  tending 
to  show  that,  by  the  return,  the  apprais- 
ers assigned  to  the  "homesteader,  "land 
worth  more  than  fl,000,  the  courts  will 
not  treat  such  objections  filed  as  raising 
an  issue  as  to  the  value  for  the  jury.  Oui- 
ley  V.  Cole,  102  N.  C.  833,  9  8.  E.  Rep.  198; 
96  N.  C.  447,1  S.  E.  Rep.  520;  Ray  v.  Thorn- 
ton, 95  N.  C.  571.  There  was  no  error  in 
the  refusal  ot  the  court  below  to  submit 


the  Issue  tendered,  to  the  Jory,  nor  In  the 
order  setting  aside  the  second  allotment 
as  void.   No  error.    Jndgment  affirmed. 


GUTHBIB  T. 


aOT  N.  C.  3S7) 

Baoom  et  at. 


(Supreme  Court  cS  NortA  CaroUna.   Sow.  U, 
1880.^ 

Sarmna  Abidb  Frauddlhiit  Cohvstaxok— Plxab- 
iite. 

1'.  Though  the  debtor  ooold  not  recoTer  land 
placed  in  secret  trust  to  defraud  creditors,  Us 
assignee  in  bankruptcy,  or  the  latter's  ),-antee,  it 
not  estopped  to  claim  It. 

2.  tinder  Code  N.  C.  1 188,  the  stetate  of  lim- 
itation must  be  pleaded,  and  cannot  be  taken  ad- 
vantage of  by  demurrer,  even  where  an  eanltable 
claim  appears  on  the  face  of  the  bill  to  beoarred. 

.  Appeal  from  superior  court,  Cumberland 

county;  .1.  C.  McRab,  Judge. 

Action  by  W.  A.  Guthrie,  grantee  of  D. 
0.  McRae,  assignee  In  bankruptcy  of  E.  W. 
Bacon,  against  E.  W.  Bacon,  W.  8.  Hair, 
Mary  M.  Hair,  C.  K.  Carter,  Q.  A.  Hall, 
and  P.  v.  Fisher,  to  enforce  a  parol  trust 
to  land  held  by  W.  8.  Hair,  and  occupied 
by  the  other  defendants  named,  except 
Bacon,  as  tenants. 

Rose  <St  Rose,  for  appellant.  N.  W.  Raj 
and  T.  B.  Sutton,  tor  appellees. 

Shkphkrd,  J.  As  this  action  waa  dis- 
missed npon  demurrer,  we  most,  of  coarse, 
assume  that  all  of  the  allegations  ot  the 
plnlntifl  are  trne.  It  appears  from  tbe 
complaint  that  E.  W.  Bacon  purchased 
the  land  in  controversy  at  an  administra- 
tlon  sale,  paid  for  the  same  with  bia  own 
money,  and,  for  the  purpose  of  detraodlns 
bis  creditors,  procnred  It  to  be  conveyed 
to  W.  S.  Hair,  who  agreed,  by  parol,  to 
hold  it  in  trust  tor  him.  It  also  appears 
that  the  said  Hair  and  other  defendants 
are  claiming  the  land  under  and  through 
the  said  fraudulent  conveyance.  It  ia 
plain  that  E.  W.  Bacon,  by  reason  of  his 
fraudulent  Intent,  had  no  Interest  what- 
ever in  the  property,  which  he  conld  have 
asserted  in  a  court  ot  equity.  In  a  similar 
case,  it  was  said  ^hat  such  a  deb  tor"  did  not 
ha:ve  even  a  right  in  equity,  as  it  is  alleged 
that  the  trust  was  Infected  with  fraud ;  in 
which  case  the  court  will  not  act  at  the 
instance  ot  either  par^. "  Page  v.  Oood- 
man,  8  Ired.  Eq.  16;  Everett  v.  Baby,  104 
N.  C.  479, 10  8.  E.  Rep.  628.  The  creditors 
of  Bacon,  however,  had  a  right  to  follow 
the  fund  which  had  thus  been  fraudulently 
withdrawn.  Page  v.  Goodman,  supra; 
Rhem  v.  TuU,  13  Ired.  57;  Gowing  v. 
Rich,  1  Ired.  568;  Dobson  v.  Erwin,  1  Dev. 
&  B.  669 ;  Gentry  v.  Harper,  2  Jones,  Eq. 
177;  McGIU  V.  Harman,  Id.  179;  Wall  v. 
Falriey ,  77  N.  C.  105 ;  Dixon  v.  Dixon,  81 N.  C. 
823 ;  Everett  v.  Raby,  supra.  This  right 
vested  In  the  assignee  ot  Bacon  when  he 
became  a  bankrupt,  and  the  assignee 
representing  the  creditors  would  not  have 
been  estopped  from  asserting  It.  Boone 
V.  Hall,  7  Bush,  66;  In  re  Metsger,  3  N.  B. 
R.  856;  Bradshaw  v.  Klein.  1  N.  B.  R.  542; 
In  re  Wynne,  4  N,  B.  R.  28.  The  plaintlll. 
under  the  peculiar  provisions  ot  the  bank- 
rupt law,  and  the  very  comprehensive  lan- 
guage of  the  conveyance  executed  to  him 
by  the  assignee,  acquired  tbe  said  right  to 
pursue  the  fund,  and  the  complaint  there* 
tore  sets  forth  a  cause  ot  action. 
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The  detendantB,  bowever,  IneiBt  that  tbe 
action  la  barred  by  tbe  lapse  of  tlrne,  and 
our  attention  is  called  to  tbe  bankrupt 
act.  (section  2,)  wblch  provides  that  such 
canses  ot  action  shall  be  prosecuted  with- 
in two  years  trom  tbe  time  they  accrued 
agrainst  tlie  asslpruee.  It  is  urged  upon 
tiie  authority  ot  Robinson  y.  Lewis,  Busb. 
Eq.  58.  that  where  an  equitable  claim 
appears,  upon  the  face  ot  the  bill,  to  be 
barred  by  lapse  of  time,  or  the  statute 
of  limitation,  It  may  be  taken  advan- 
tage of  by  demurrer,  and  tbat  It  need  not 
be  specially  pleaded.  This  was  unqnes- 
tiunably  true  under  the  former  system, 
but  the  statute  now  requires  it  to  be 
pleaded.  (Code,  §  188,)  and  no  distinction 
to  made  in  this  respect  between  equitable 
and  legal  causes  of  action.  Smith,  C.  J., 
In  Freeman  t.  BproKue,  82  N.  C.  868,  .while 
conceding  the  practice  under  the  old  sys- 
tem, says  "that  as  the  separate  systems 
are  now  merged  In  a  single  mode  ot  pro- 
cedure. In  order  to  secure  uniformity  ot 
practice,  the  rule  which  prevailed  at  law 
u  adopted  and  prescribed."  Of  course,  If 
tbe  titld  were  Involved,  lapse  of  time  could 
be  relied  upon,  without  any  plea,  in  order 
to  show  title  out  of  the  plaintiff  as  well  as 
in  tbe  defendants,  but  such  Is  not  the  case 
here:  and,  even  If  the  title  were  in  Issue, 
tbe  complaint  does  not  show  any  adverse 
possession  in  the  d^endants,  without 
which  the  defense  would  be  Incomplete. 
We  are  of  the  opinion  tbat  the  complaint 
Bet  forth  a  cause  ot  action,  and  that,  in 
tbe  absence  of  the  plea  ot  tbe  statute,  It  is 
not  barred.  The  Judgment  dismissing  tbe 
action  shoald,  tberelore,  be  reversed. 


am  N.  a  ni) 

Snbeden 


V.  Habbu  et  aL 


0ttpnm»  Court  qf  Nartk  CaroVna.  Nov.  18, 
188a) 

AFFUI.  raOM  IXTXBLOCOTOBT  Obosb. 
An  appeal  will  not  Uefromanlnterlooutory 
order  making  appellant  a  party  defendant. 

Appeal  from  superior  court.  New  Han- 
over county ;  J.  O.  Btndm,  Judge. 

On  tbe  5tb  ot  April,  1888,  the  plaintiff 
brought  this  action  against  two  of  the 
defendants,  George  Harrix  and  Henry  P. 
West.  Un  the  6th  uf  April,  1889,  without 
leave  ot  the  court,  be  caused  a  summons 
to  bo  issued  making  the  appellant  D.  L. 
Bussell  a  party  defendant  with  tbe  defend- 
ants at  first  made  such.  At  tbe  spring 
term,  1889,  on  a  day  in  the  term,  the  court 
made  an  order  discontinuing  tbe  action  as 
to  tbe  appellant.  .  At  tbe  same  term,  on 
the  next  day,  that  order  was  stricken  out, 
and  the  appellant  was  notified  to  show 
cause  why  he  should  not  be  made  a  defend- 
ant. At  the  September  term  of  the  same 
year,  the  court  allowed  the  motion  to 
make  appellant  Russell  a  party  defendant, 
and  allowed  the  plaintiff  SO  days  within 
which  to  file  his  complaint,  and  the  defend. 
ant  appellant  60  days  within  which  to  file 
bis  answer.  The  appellant  contended 
tbat  tbto  was  but  an  allowance  to  tbe 
plalntlir  to  make  bim  a  defendant ;  tbat 
tbe  summons  issued  theretofore  as  to  bim 
was  void;  and  tbe  plaintiff  would  have  to 
Issue  another  summons  as  to  him,  return- 
able to  tbe  next  term.    Plaintiff  Insisted 


that  the  apjKllant  was  in  court  under 
the  summons  Issued,  and  the  notice  to 
show  cause,  and  that  tbto  was  the  appear- 
ance term.  The  court  held,  as  a  matter  ot 
law,  and  not  tw  matter  of  discretion,  that 
this  was  theappearance  term,  and  ordered 
the  pleadings  to  be  filed  as  to  this  term. 
The  appellant  excepted,  and' appealed  to 
this  court. 

IredoII  MearoB,  for  respondent.  8.  C. 
Weill,  for  appellant. 

Mbkrimon,  C.  J.,  {after  at&tlag  tbe  facta 
as  above.)  The  facts  stated  above  appear 
only  from  what  purports  to  be  tbe  case 
settled  on  appeal  in  a  case  therein  men- 
tioned. There  is  no  transcript  of  a  record 
proper.  It  dues  not  appear  that  a  court 
was  held  at  the  time  and  place  prescribed 
bylaw;  no  summons  nor  pleadings  ap- 
pear; there  Is  no  transcript  of  the  record 
of  an  action  in  the  superior  court.  More- 
over, if  a  proper  transcript  appeared,  tbe 
supposed  appeal  was  taken  from  an  Inter- 
locutory order  from  which  cm  appeal  at 
once  did  not  lie.  The  appellant  should 
have  assigned  error  on  tbe  record, and  ap- 
pealed from  a  final  ]u<igment.  Tbe  appeal 
must  be  dismissed.    It  la  so  ordered. 


Bone  v.  Statk. 


Qa.  U8) 


(Supreme  Court  of  Otorgla.    "Sot.  Mi,  1890.) 

GODBTS — GOHSTTnnlOXAI.  tiAW— MnBDXB— Bvi- 
SXBCB— ISSTBUCnOMB— APPBAU 

1.  Act  Qa.  Sept.  8»,  1879,  as  amended  by  Aot 
Deo.  9«,  1886,  (Acts  1886,  p.  81,)  providinff  that, 
In  connnes  oonTaining  a  olty  of  10,000  or  more  in- 
habitants, (WO  or  more  Judges  of  the  superior 
oonrt  may  ait  in  bank,  or  that  lucb  courts  may 
be  held  in  two  or  more  sections  by  different  Judges 
at  the  same  time,  does  not  oonfiiot  with  Const.  Os, 
art  6,  11  8,  4,  which  declare  tbat  'there  shall 
be  a  Indge  of  the  superior  courts  for  each  Judicial 
oircuit,"  and  that  "the  superior  courts  shall  sit 
in  each  county  not  less  than  twice  in  each  year. " 

8.  Buoh  aot  is  not  unoonstitntional  because 
it  provides  for  ooonties  containing  large  cities 
aa\y,  as  the  legislature  has  power  to  olassify  in 
general  terms. 

8.  On  a  trial  tat  murder,  a  remark  by  the 
trial  Judge  when  defendant,  his  family,  and 
counsel  were  passing  from  the  court-room  to  an- 
other room  to  oonsuit,  tiiat  "this  is  spectacular, "' 
aod  certain  remarks  by  him  to  the  solicitor  genwal 
as  tollows:  "Small  potatoes,  Mr.  Hill.  Br  Mr. 
HIU.  And  few  in  the  bill,  your  honor.  By  the 
Court.  And  stringy  at  thai,  "—are  not  such  rul- 
ings or  .Intimations  as  are  subject  to  re\riew  on 
appeal.' 

4.  Bvldence  of  the  contents  of  a  certain  lost 
letter  is  inadmissible  where  the  witness  is  not 
shown  to  have  any  knowledge  of  the  handwrit- 
ing of  the  alleged  author. 

6.  As,  under  the  Georgia  Code,  "self-defense" 
Is  the  same  as  "Justifiable  homicide, "  It  is  not 
reversible  error  to  use  the  one  term  for  the  other 
in  charging  the  lory  on  a  murder  trial. 

6.  Where  dMendant  knew  on  the  night  of  the 
killing  that  deceased  had  visited  his  (defend- 
ant's) daughter,  and  then  threatened  to  kill  de- 
ceased, went  away  and  procured  a  pistol,  and, 
after  deceased  had  left  defendant's  house,  killed 
him,  and  there  is  no  evidence  that  he  killed  him 
to  prevent  his  having  further  illicit  intercourse 
with  defendant's  daughter,  the  court  properly 
refused  to  cliarge  thai  if  the  killing  were  for 
that  purpose.  It  would  be  for  the  Jury  to  say 
whether  such  killing  was  one  of  the  Instances  re- 
ferred to  In  that  aeotion  of  the  Code  of  (Jeorgia 
defining  Justifiable  homicide  in  the  oUose  "all 
other  InstanoM  which  stand  upon  the  same  foot- 
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ingof  reason  and  Inattce  as  those  enmnerated 
shall  be  justifiable  homieide. " 

7.  The  court  properly  refused  an  instruction 
that  a  father  has  a  right  to  8la}[  an  aggressor  to 
prevent  seduction  of  and  fornication  with  his 
minor  daugther. 

8.  Where  a  defendant  becomes  a  witness  in 
Us  own  behalf,  it  is  not  error  to  allow  a  witness 
tar  testify  in  rebuttal,  who  had  returned  to  the 
courtroom  and  heuti  his  evidence  after  the  wit- 
nesses had.  been  separated  under  the  statute. 

9.  On  appeal  objections  to  evidence  must  state 
the  ground  of  objection  urged  at  the  time  of  the 
introduction  of  the  evidence. 

Error  from  superior  court,  Fulton  coun> 
ty;  R.  H.  Ci.ark,  Judge. 

F.  R.  Walker  and  Jaa.  A.  Oray,  for 
plaintiff  in  error.  C.  D.  BUI,  Soil.  Oen.,  for 
tbe  State. 

Blandfobd,  J.  Tbe  plaintiff  in  error 
was  convicted  in  the  superior  court  of 
Fulton  county  of  tbe  offense  of  muriler, 
and  be  moved  tlie  court  for  a  new  trial 
npon  tbe  several  grounds  contained  in  bis 
motion,  wbicb  was  refused  by  the  court, 
an.d  be  excepted. 

1.  The  general  grounds,  as  to  the  ver- 
dict being  contrary  to  law  and  the  evi- 
dence and  without  evidence  to  support 
it,  seem  to  us  untenable.  Tbe  evidence 
introduced  by  the  state  showed  very 
clearly,  as  will  appear  by  the  record,  that 
this  was  a  case  of  murder.  Even  the 
statement  of  tbe  accused  himself  was  suffi- 
cient to  show  that  this  was  a  case  of  mur- 
der. 

2.  Tbe  first  special  ground  in  the  motion 
for  A  new  trial  alleges  that  Bicbard  H. 
Clark,  the  presiding  Judge,  had  no  au- 
thority to  hold  the  superior  court  of  Ful- 
ton county,  or  to  try  movant  upon  the 
charge  preferred  against  bim,  the  said 
Bichard  H.  Clark  being  Judge  of  the  Stone 
Mountain  Judicial  circuit,  and  Marshall  J. 
Clarke  the  Judge  of  the  Atlanta  Judicial 
circuit,  at  tbe  same  time  holding  and  pre- 
siding over  the  superior  court  of  Fulton 
county,  then  in  sesolon  and  engaged  In  the 
trial  of  civil  business  In  the  room  provided 
by  the  county  authorities  for  the  superior 
court ;  and  movant  avers  that  tbe  act  of 
•the  legislature  of  Georgia  providing  tor 
two  sections  of  tbe  superior  court  In  coun- 
ties wherein  there  Is  a  city  of  10,000  inhab- 
itants, and  incorporated  In  sections  247, 
247a-247(-,  of  the  addenda  to  tbe  Code  of 
Georgia,  and  acts  amendatory  thereof,  is 
anconstitutional  and  void.  Article  6,  §  3, 
par.  1,  of  the  constitution  of  this  state 
declares:  "There  shall  be  a  judge  of  the 
supeirior  courts  for  each  Judicial  circuit, 
whose  term  of  office  shall  be  four  years, 
and  until  his  successor  is  qualified.  Ue 
may  act  in  other  circuits  when  authorized 
by  law."  The  eighth  paragraph  of  the 
following  section  declares  that  "the  su- 
perior courts  shall  sit  in  each  county  not 
less  than  twice  In  each  year,  at  such 
times  as  have  been  or  may  be  appointed 
by  law. "  The  act  which  is  called  in  ques- 
tion by  the  plaintiff  in  error  is  that  of 
September  29,1879,  (Acts  1878-79,  p.  149.)  as 
amended  by  the  act  of  December  24, 1886, 
(Acts  1886,  p.  84,)  which  act  is  entited  "An 
act  to  declare  and  amend  the  laws  of  this 
State  touching  the  Jurisdiction  and  modes 
of  procedure  u  tbe  superior  conrts  in  cer- 


tain caHes,  so  far  as  relates  to  counties 
having  therein  a  city  of  ten  thousand  or 
more  inhabitants."  Tbe  act  of  1879,  as 
amended  by  tbe  act  of  1886,  makes  pro- 
vision that  two  or  more  Judges  of  the  su- 
perior court  may  preside  in  bank,  or  that 
said  courts  may  be  held  in  two  or  more 
sections  at  the  same  time  by  different 
Judges,  in  any  separate  rooms  in  theconrt- 
liouse  or  at  the  county-site  ai«  may  be 
convenient;  tbe  second  section  providing 
for  exceptions  to  the  rulings  of  tbe  Judge, 
and  writs  of  error  to  the  supreme  court. 
The  original  act  provides  that  "  all  busi- 
ness, and  all  causes  pending  or  wblcb  may 
be  brought  In  said  courts  other  than  in- 
dictments for  felonies,  which  latter  are  to 
be  tried  In  tbe  said  superior  courts  in  man- 
ner and  form  as  heretofore  practiced," 
shall,  be  embraced  within  its.  provisions. 
This  section  was  amended  by  the  act  of 
1886  so  as  to  embrace  "all  business  and  all 
causes,  whether  civil  or  criminal,  pending, 
or  which  may  be  brought, in  said  conrts." 
We  do  not  think  that  the  act  of  1879,  as 
amended  by  the  act  of  1886,  is  in  any 
manner  in  conflict  with  tbe  constitution 
of  this  state;  and  therefore  the  plaintiff  in 
error  can  take  nothing  by  this  ground  of 
bis  exception.  Tbe  constitution  requires 
at  least  two  sittings  of  the  superior  court 
in  each  county,  but  does  not  prohibit 
more  sittings  to  be  held ,  nor  does  it  prohibit 
two  or  more  sections  of  the  superior  court 
presided  over  by  different  Judges  sitting 
at  the  same  time  where  tbe  interest  of  the 
public  requires  the  same  to  be  done ;  so 
that  Justice  shall  not  be  denied  to  any 
one.  Nor  is  it  unconstitutional  becaaae  it 
provides  for  this  scheme  only  for  counties 
containing  large  cities,  the  legislature 
having  power  to  classify  In  general  terms. 

3.  The  error  assigrned  in  the  second 
ground  of  the  motion  is  as  to  the  conduct 
of  the  presiding  Judge,  who,  when  the 
prisoner  and  bis  family  and  his  counsel 
were  passing  from  the  conrt-room  into  an 
adjoining  room  to  consult,  remarked: 
"This  Is  spectacular."  We  do  not  think 
this  was  any  ruling  or  such  intimation  by 
tbe  court  as  would  make  it  a  Bubject-ma1>- 
ter  of  review  by  this  court ;  and  wecannot 
say  whether  It  was  calculated  to  woric 
the  plaintiff  in  error  any  injury  or  not. 

4.  The  third  ground  of  exception  com- 
plains  of  certain  remarks  made  by  tbe 
court  to  the  solicitor  general,  as  follows: 
"  By  the  Court.  Small  potatoes,  Mr.  Hill 
By  Mr.  Hill.  And  few  In  the  bill,  your 
honor.  By  the  Court.  And  stringy  at 
that."  We  do  not  clearly  understand  the 
meaning  of  these  remarks  by  the  court 
and  the  solicitor  general,  bnt  this  assign- 
ment of  error  is  subject  to  what  we  bare 
already  said  as  to  the  second  ground. 

6.  The  fourth  ground  com  plains  that  tbe 
court  committed  error  in  admitting  in  evi- 
dence, over  the  objection  of  defendant's 
counsel,  the  contents  of  a  certain  note 
which  it  was  claimed  was  written  by  Jes- 
sie Bone,  the  daughter  of  tbe  accused,  to 
tbe  deceased.  Woodward.  We  think  the 
court  ought  not  to  have  admitted  the  con- 
tents of  this  note  in  evidence,  tbe  note 
having  been  lost,  and  the  witness  not 
bavingshown  any  knowledge  of  her  hand- 
writing, either  by  having  seen  her  write 
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or  having  had  correspondence  with  her, 
or  having  stated  that  be  knew  her  hand- 
writing. A  wltaeas  may  testify  to  band-: 
writing  if  be  Icnows  the  same,  and  it  mat- 
ters  not  how  that  Icnowledge  may  be  ac- 
quired ;  but  it  is  very  clear  to  our  minds 
that  he  shoald  have  that  linowledge  be- 
fore be  can  testify  as  to  the  contents  of  a 
writing  which  is  lost.  While  we  think  this 
was  error,  we  do  not  think  it  was  such  an 
error  as  should  work  a  reversal  of  this 
case,  inasmuch  as  we  are  satisfied  that 
without  this  evidence  the  accused  would 
properly  have  been  convicted ;  and  indeed 
we  cannot  see  bow  the  jury  cuuld  have 
rend««d  any  other  verdict.  Were  this  a 
close  case  upon  the  facts,  however,  we 
might  be  inclined  to  reverse  the  judgment, 
and  doubtless  would.  The  CHse  of  Smith 
▼.  State.  77  Oa.  7U5,  does  not  apply  to  the 
fectn  of  this  case.  In  that  case  the  wit- 
ness di'^  identity  the  letter  by  a  certain 
blot  thereon,  which  he  noticed  when  be 
carried  the  letter  to  defendant. 

.6.  The  fifth  assignment  of  error  com- 
plains that  the  court  did  not  fairly  and 
fnliy  sabmit  ail  the  issues  In  the  case  to 
flie  jury.  We  think,  npon  reading  the 
charge  of  the  judge  who  tried  the  case, 
that  he  fairly  and  fully  submitted  to  the 
Jnry  all  the  issues  involved  In  the  same. 

7.  The  sixth  assignment  of  error  com- 
plains of  the  Instructions  which  the  court 
Kave  to  the  jury  as  to  the  prisoner's  state- 
ment. We  think  the  court  might  have 
been  content  on  this  subject  to  have  given 
to  the  )nry  the  rule  laid  down  by  the  law ; 
that  is,  that  the  prisoner  has  a  right  to 
make  a  statement,  and  the  jury  may  give 
to  that  statement  such  force  as  they 
may  think  proper,  and  may  believe  the 
same  In  preference  to  the  sworn  testimony 
In  the  case,  M  they  tliink  it  be  true,  but  we 
do  not  think  that  the  instructions  of  the 
coart  to  the  jury  upon  this  point  Injured 
the  plaintiff  In  error  in  any  way  whatever, 
as  be  gave  in  substance  the  law  in  charge. 

8.  The  seventh  ground  complains  that 
the  court  erred  In  charging  the  jury  as  fol- 
lows: "The  defendant  maintains  before 
you  that  the  homicide  was  committed  in 
■elf -defense. "  The  error  complained  of  is 
that  the  blending  together  of  the  terms 
"self-defense"  and  "justifiable  homicide" 
was  unnecessary  and  illegal.  In  looking 
at  the  whole  of  the  charge  we  are  satis- 
lied  that  the  court  intended  to  instruct  the 
Jmy  upon  the  subject  of  Justifiable  homi- 
cide, self-defense  under  our  Code  being  the 
same  as  justifiable  homicide. 

9.  The  eighth  ground  of  the  motion  com- 
plains that  the  trial  judge  erred  in  charg- 
ing the  Jury  as  to  the  meaning  of "  all  oth- 
er Instances,"  which  occurs  In  that  section 
•f  the  Code  defining  Justifiable  homicide. 
We  do  not  think  that  the  criticism  upon 
the  charge  of  the  court  as  Implied  In  this 
KTOund  of  error  is  well  sustained  by  the 
record.  We  are  of  the  opinion  that  thi 
«oort  very  fairly  left  It  to  the  jury  to  say 
'Whether  in  this  case  there  were  "  other  in- 
stances" than  those  mentioned  in  theCode 
which  stood  upon  a  like  footing  of  reason 
and  Justice  with  those  speclflcally  enumer- 
ated in  that  section  of  the  Code  cited  by 
the  court  which  should  be  deemed  Justifi- 
able homicide.    We  think  the  court  gave 


a  very  fair  exposition  of  this  section  of  the 
Penal  Code. 

10.  The  ninth  assignment  of  error  is  the 
refusal  of  the  court  to  give  the  following 
in  charge  to  the  jury,  as  was  requested  in 
writing  by  d^endant's  counsel:  "It  the 
deceased  had  been  in  the  habit  of  visiting 
the  dauKhter  of  the  defendant  at  the  de- 
fendant's bouse,  and  then  having  criminal 
intercourse  with  her,  and  the  fact  of  such 
criminal  intercourse  having  come  to  the 
father,  and  he  killed  the  deceased  for  the 
purpose  of  preventing  further  criminal  In- 
tercourse with  bis  daughter,  and  such 
killing  was  then  and  there  necessary  to 
prevent  the  deceased  from  having  further 
criminal  intercourse  with  the  defendant's 
daughter,  then  it  would  be  for  you  to  say 
whether  this  would  be  one  of  those  in- 
stances enumerated  In  sections  4)181, 4382, 
and  4S33  of  the  Code  of  Georgia ;  and,  if 
yon  find  such  to  be  the  case,  then  you 
would  be  authorized  to  find  the  killing  to 
be  a  justifiable  homicide,  and  the  defend- 
ant not  guilty. "  We  thlnK  the  court  did 
right  in  refusing  to  give  this  request  In 
charge  to  the  Jury,  there  being  no  evidence 
to  authorise  the  same,  the  evidence  being 
t,hat  the  accused  knew  on  the  nlKlit  of  the 
homicide  that 'the  deceased  had  visited  his 
daughter,  threatened  to  kill  him,  went  olf 
some  distance  to  procure  a  pistol,  and, 
when  the  deceased  had  left  his  house  and 
had  proceeded  some  distance  thernfrom, 
he  was  shot  down  by  the  accused,  and 
from  the  wounds  died.  There  was  not  a 
particle  of  evidence  to  show  that  be  killed 
the  deceased  to  prevent  him  from  having 
further Illicl  t  Intercourse  with  bis  daugh  ter, 
BO  wuthink  the  court  did  rightto  refuse  this 
instruction.  The  tenth  ground  of  the 
motion  complains  that  the  court  erred  in  re- 
fusing to  give  in  charge  to  the  Jury  a  request 
made  by  the  defendant  In  writing,  which  is 
almost  Identical  with  the  one  above  quot- 
ed. What  we  have  said  as  to  the  la  St  ground 
of  error  assigned  applies  equally  to  this. 
The  eleventh  ground  complains  that  the 
court  erred  In  refusing  to  slve  the  follow- 
ing written  request  ny  defendant:  "The 
daughter,  so  long  as  she  is  a  minor  and 
resides  under  her  father's  root,  is  subj  ct 
to  bis  control.  It  Is  his  riKht,  within  the 
bounds  of  reason,  to  say  who  shall  or  who 
shall  not  visit  and  associate  with  her 
there.  If  a  person  has  been  visiting  even 
with  her  father's  knowledge  and  without 
his  objection,  and  the  father  afterwards 
ascertained  thatthe  purposes  of  such  visits 
were  for  the  commission  of  adultery  or 
fornication,  or  fumicatlon  and  adultery, 
he  has  the  right  to  demand  that  such  vis- 
its cease,  and  to  use  just  such  force  as  is 
necessary  to  prevent  their  repetition.  The 
Penal  Code  enumerates  certain  Instances 
of  justifiable  homicide,  and  then  In  anoth- 
er section  sets  forth  the  general  provis- 
ions, 'all  other  Instances  which  stand  up- 
on the  same  footing  of  reason  and  justice 
as  those  enumerated  shall  be  justifiable 
homicide.'  One  of  the  principles  of  reason 
and  Justice  on  which  a  homicide  can  be 
justified  is  this:  that  such  homicide  was 
committed  as  a  defense  against  a  serious 
injury,  or  to  stay  Its  progress.  A  father 
has  tiie  right— yea.  It  Is  his  duty— to  pro- 
tect and  defend  his  daughter  against  the 
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seducer  or  the  furulcatur.  So  long  as  tbe 
daaghter  Is  a  minor  and  resides  under  her 
father's  rool  it  is  her  duty  to  conform  to 
any  reasonable  and  Just  regulations  he 
may  lay  down  for  guiding  her  conduct  or 
choosing  her  associates,  and  It  would  be 
the  duty  of  all  other  persons  to  acquiesce 
in  the  father's  authority  or  directions,  so 
tar  as  known,  in  respect  thereto;  and,  if 
any  man  should  violate  this  principle  for 
tbe  purpose  of  seduction  or  fornication, 
the  father  would  have  a  right  immediate- 
ly and  swiftly  to  resort  to  force  for  his 
own  and  her  protection,  and  to  use  Just 
BO  much  force  as  is  necessary,  and,  to 
malce  such  defense  complete  and  effective, 
even  to  slay  the  aggressor  if  such  killing 
should  be  actually  necessary  (or  such  pur- 
pose." We  think  what  we  have  already 
said  as  to  other  objections  will  equally  ap- 
ply to  this  exception. 

11.  The  twelfth  ground  of  the  motion 
for  a  new  trial  complains  that  the  witness 
J.  M.  Wright,  over  defendant's  objection, 
was  permitted  to  testify  In  rebuttal  to  the 
defendant's  statement.  The  witnesses 
were  separated  under  the  statute,  but, 
about  the  time  defendant  went  upon  the 
stand,  witness  Wright  entered  the  court- 
room and  took  his  seat  beside  the  solicitor 
general,  remaining  there  all  the  while  de- 
fendant was  making  his  statement;  and 
counsel  for  the  accused  contend  that  the 
said  Wright  was  rendered  Incompetent  as 
a  witness,  especially  as  in  rebuttal  to  the 
prisoner's  statement.  When  witnesses  are 
"pnt  under  the  rule,"  as  it  is  culled,  (that 
is,  wheu  they  are  separated,)  and  one  or 
more  of  them  should  come  into  the  court- 
room, even  while  other  witnesses  are  upon 
tbe  stand,  and  beat  wbat  was  testified  to 
by  them,  this  court  has  held  that  it  Is  dis- 
cretionary with  tbe  court  below  to  allow 
(Bocb  witnesses  to  testify  or  not.  But  In 
this  case,  where  the  prisoner  came  for- 
ward and  took  tbe  stand  to  make  a  state- 
ment, there  was  clearly  no  error  to  allow 
a  witness  who  had  been  put  under  the 
Tole,  but  who  had  entered  the  court-room 
and  heard  this  statement,  to  testify  in  re- 
buttal of  the  same. 

12.  The  thirteenth  ground  complains  that 
the  court  erred  In  permitting  the  solicitor 
^neral  to  propound  to  witness  J.  M. 
Wright,  over  defendant's  objection,  the 
following  questions:  "  Wbat  did  he  say,  If 
anything,  about  any  struggle  in  that 
statement  before  the  coroner's  Jury 7  "  To 
which  the  witness  responded:  "He  did 
not  say  they  had  any  struggle.  Said 
didn't  have. "  The  preciseobjectlon  to  this 
testimony  is  not  stated,  and  we  do  not 
see  very  readily  why  tbe  same  was  error. 
But  we  have  frequently  ruled  that  objec- 
tions of  this  sort  to  the  evidence  mast 
state  tbe  ground  of  objectiou  which  was 
urged  at  the  time  of  its  introduction. 
Tbe  fourteentb  ground  of  tbe  motion  for  a 
new  trial  Is  subject  to  the  same  objection. 
It  complains  of  tbe  Introduction  of  certain 
evidence  by  tbe  witnesses  Wright,  Ounn, 
Bedford,  Simpson,  and  others,  without 
stating  npon  what  ground  tbe  evidence 
was  objected  to.  The  fifteenth  ground 
WA  do  not  consider,  for  the  reason  that 
the  objection  to  tbe  evidence  is  not  stated. 


nor,  so  far  as  the  record  discloses,  was  It 
stated  to  tbe  court  below. 

18.  The  sixteenth  ground  complains 
that  the  court  erred  in  refusing  tu  rule 
out,  upon  defendant's  motion,  tbe  answer 
of  the  witness  Hall  as  to  tbe  contents  of 
the  note  said  to  have  been  written  by  Jes- 
sie Bone  to  the  deceased.  Wehavealready 
disposed  of  this  ground  of  the  motion. 
The  seventeenth  ground  of  tbe  motion  com- 
plains that  the  court  erred  in  permitting 
a  certain  witness,  over  defendant's  objec- 
tion, to  testify  as  to  certain  matters,  it 
not  appearing,  however,  that  the  grounds 
of  this  objection  were  stated  or  urged  be- 
fore the  court  at  the  time  the  testimony 
was  admitted.  These  embrace  all  tbe 
grounds  in  the  motion  for  a  new  trial; 
and,  upon  considering  the  whole  case,  we 
think  there  was  no  error  on  the  part  ot 
the  court  below  in  refusing  to  grant  a  uow 
trial.    Judgment  affirmed. 


DATIS  y.  WlUBERLT. 


CSS  Oa.  4G) 


(JSupreme  Court  cf  Oeorg^    OtH.  U,  1890.) 
JnsoMairt  bt  Dsvault— Axttiohs  vvtvexs  Paxt- 

NSBS— PLBl.DINa  AND  PbOOF. 

1.  In  a  snit  by  one  partner  atnlnst  another 
for  a  sum  certain,  defendant  may  partioipate  in 
striking  a  ]arv,  and  may  cross-examine  plaintiff's 
witnesses,  although  he  has  filed  no  pleas. 

2.  Where  the  only  allegations  in  the  declara- 
tion are  that  defendant  is  indebted  to  plaintiff  in 
a  certain  som,  whlQh  he  refuses  to  pay.  and  that 
there  has  been  a  partnership  between  the  parties 
which  has  been  dissolved,  evidence  as  to  the 
amount  of  indebtedness  of  the  firm,  the  amount 
of  assets  at  the  time  of  dissolution,  and  that 
plaintiff  took  possession  of  tne  latter  a^d  paid 
the  firm  debts,  which  amounted  to  more  than  the 
assets,  la  inadmissible  for  plaintiff. 

Error  from  city  court  ot  Atlanta;  7am 
Eppes,  Judge. 

Bt&lnck  &  Btmey,  for  plalntltt  in  error. 
Cox  A  Raid,  for  defendant  in  error. 

Simmons,  J.  Davis  sued  Wlmberly  for 
f  824.46.  allM^ing  that  amount  wtw  due  bim 
by  Wimberly;  that  they  had  been  part- 
ners; and  that  the  partnership  was  dis- 
solved; and  that  Wimberly  had  this 
amount  of  money  more  than  he  was  enti- 
tled to.  Wimberly  filed  no  plea.  When 
the  caae  was  called,  the  court  ordered 
counsel  to  strike  a  Jury.  Counsel  for  plaio- 
titi  objected  to  defendant  participating 
in  striking  the  Jury,  upon  the  ground  that 
be  had  filed  no  plea  and  had  no  standing 
in  court,  which  objection  was  overmlecl 
by  tbe  court.  Plaintiff  was  Introduced 
as  a  witness,  and  bis  counsel,  having  fin- 
ished his  examination,  objected  to  bis  be- 
ing cross-examined  by  the  defendant,  oi| 
the  ground  that,  having  filed  no  plea,  be 
was  not  entitled  to  cross-examine  bis  wit- 
nesses. This  objection  was  ovemilud  by 
the  court,  and  these  two  rulings  of  the 
court  constitute  the  first  two  assignments 
of  error  alleged  in  the  bill  of  exceptions. 
The  plaintiff  having  testified,  among  other 
things,  as  to  the  amount  ot  debts  owed 
by  tiie  firm  at  the  time  of  dissolatlon  and 
the  value  of  the  assets  which  had  come  In- 
to his  bands,  and  as  to  tbe  relative 
amounts  of  tbe  debts  and  assets,  and  as 
to  tbe  payment  of  tbe  debts  by  bim  on  mo- 
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tion  of  dcfendant'a  counsel,  the  court 
rilled  out  said  evidence,  npon  the  ground 
that  the  same  was  not  covered  by  the 
pleadings,  to  which  decision  iilalntlO  ex- 
cepted. After  ruling  this  evidence  out, 
the  court,  on  motion  of  defendant's  coun- 
sel,  granted  a  nonsuit,  and  thme  rulingfl 
constitute  the  other  errors  assigned  in  the 
bill  of  exceptions. 

We  tblnlc  that,  although  the  dWendant 
in  this  case  had  filed  no  pleas,  he  was  en- 
titled to  participate  in  the  selection  of  the 
Jury  to  try  the  ease  brought  against  him, 
and  to  cross-examine  any  witnesses  intro- 
duced by  the  plaiutltf.  While  he  could  not 
introduce  testimony  in  his  own  behalf,  he 
bad  a  right  to  stand  by  and  see  that  the 
plaintiff  made  out  such  a  case  as  would 
entitle  hira  to  recover.  As  was  said  by 
this  court  in  the  case  of  Hayden  v.  John- 
son, 69  Oa.  106:  "Default,  according  to  the 
system  of  practice  which  ha«  long  prevailed 
in  tbis  state,  is-  not  equivalent  to  a  con- 
fession of  the  plaintiff's  cause  of  action. 
The  defendant,  while  in  default,  may  re- 
sist passively  whatever  is  brought  to  at- 
taclv  him,  bnt  cannot  make  a  counter-at- 
tack. Though  not  allowed  to  return  the 
fire,  he  is  not  obliged  to  run,  but  may 
stand  until  he  is  shot  down. "  In  the  case 
of  Durden  v.  Carhart,  41  Ga.  81,  this  court 
said:  "The  only  effect  of  a  failure  to 
plead,  is  the  loss  of  the  right  to  introduce 
evidence.  But  this  neither  relieves  the 
plaintifl  from  the  necessity  of  making  out 
his  case  by  proof  nor  deprives  the  defend- 
ant of  the  right  to  object  that  the  plaintiff 
has  failed  to  meet  this  requirement." 
Counsel  for  the  plaintiff  in  error  relied  up- 
on the  case  of  Stephens  v.  Ga8-LightCo.,81 
6a.  150,  6  S.  E.  Rep.  838,  to  support  his 
contention  that  the  trial  judge  erred  in  al- 
lowing the  defendant  to  strike  a  jury,  and 
to  cross-examine  plaintiff's  witnesses. 
That  cas3,  npon  this  point,  only  ruled 
that  where  defendant  had  been  sued  up- 
on an  open  account,  and  suit  was  served 
personally  upon  him,  and  he  failed  to  file 
any  plaa  thereto,  under  section  S457  of  the 
Code,  the  case  was  considered  in  default, 
and  the  plaintitt  permitted  to  take  Judg- 
ment as  if  each  and  every  item  were 
proved  by  the  testimony ;  and  that,  under 
this  state  of  facts,  the  Judge  did  not  err  in 
refusing  to  allow  counsel  for  the  defend- 
ant to  address  the  jury,  there  being  noth- 
ing lor  counsel  to  argue  before  the  Jury, 
the  statute  construing  defendant's  failure 
to  file  a  plea  as  an  admission  of  the  cor- 
rectness of  the  account.  This  not  being  a 
suit  npon  an  open  account,  as  the  one  in  81 
Ga.  and  6  8.  K.  Rep.,  but  one  between  part- 
ners, that  case  Is  nut  in  point.  The  court 
was  therefore  right  in  allowing  the  defend- 
ant in  this  case  to  strike  the  Jury,  and 
cross-examine  plaintiff's  witnesses. 

The  next  two  grounds  of  complaint  are 
that  the  court  erred  in  ruling  out  the  testi- 
mony of  plaintiff  mentioned  above,  and  in 
granting  a  nonsuit.  This  was  an  action 
by  one  partner  against  the  other  for  mon- 
ey which  the  plain  tiff  claims  the  defendant 
bad  collected,  and  failed  to  account  for  to 
the  firm.  The  only  allegation  in  the  dec- 
laration was  indebtedness  of  the  defend- 
ant to  the  plaintiff;  that  there  had  been 
a  partnership  between  them,  which  had 
v.l28.E.no.6— 14 


been  dissolved;  and  that  the  defendant 
refused  to  pay  to  plaintiff  any-part  of  said 
indebtedness.  The  plaintiff  testified  as  to 
these  facts,  and  undertook  to  prove  fur- 
ther the  amount  of  the  indebtedness  of  the 
firm;  the  amount  of  the  assets  on  hand  at 
the  time  of  the  dissolution;  that  these  as- 
sets went  into  his  possession;  that  he 
paid' the  debts  of  thefina;  and  that  the 
amount  of  said  debts  was  mure  than  the 
amount  of  the  assets  which  he  received. 
We  do  not  think  these  facts  could  be 
proved,  under  the  allegations  in  the  dec- 
laration. In  a  case  of  this  sort,  where 
one  partner  is  trying  to  collect  money 
from  thef  other,  these  facts  should  have 
been  alleged  in  the  declaration.  It  is  dif- 
ferent, in  our  opinion,  from  nn  ordinary 
suit  of  a  creditor  against  a  debtor.  In  a 
suit  of  the  latter  kind,  where  the  statu- 
tory form  is  followed,  the  requirement 
that  the  allegata  and  probata  shall  corre- 
spond is  not  so  strict.  This  evidence  be- 
ingproperly  ruled  out,  there  was  not  sutB- 
clent  evidence  left  to  authorize  the  Jury  to 
find  'or  the  plaintiff,  and  the  court  there- 
fore did  right  in  directing  a  nonsuit.  We 
think,  however,  that  the  plaintiff  has  mer- 
it in  his  case,  and  we  therefore  direct  that, 
it  be  will  amend  bis  declaration  proper- 
ly, be  be.  allowed,  upon  motion,  to  rein- 
state his  ca<ie,  and  have  a  trial  npon  the 
merits  thereof,  and  that  the  defendant 
also  have  leave  to  file  pleas  In  the  case. 
Judgment  affirmed,  with  direction. 

(86  Ga.  -125) 

Clahke  v.  Douglass. 

(Supreme  Court  of  Oeorgia.    Nov.  10,  1890.) 

Tax  Exicdtion— Assiovment— Pailcbi  to  Rb- 

COKD. 

CodeQa.  $89ta,  provides  that,  whenever  any 
person  other  than  the  person  against  whom  the 
same  has  issued  shall  pay  any  execution  issued 
for  taxes,  the  execution  may  be  transferred  to 
said  party,  and  said  transferee  shall  have  th« 
same  rights  and  priorities  as  might  hare  been  ex- 
ercised before  said  transfer:  "provided,  said 
transferee  shall  have  s^d  execution  entered  up- 
on the  execution  docket  of  the  superior  court  of 
the  county  in  which  the  same  was  issued. 
*  *  *  And,  in  default  thereof,  such  executions 
shall  lose  their  lien  upon  any  property  which  has 
been  transferred  bona  fide,  and  for  a  valuable 
consideration,  before  the  record,  and  without  no- 
tice of  the  existence  of  such  •  •  »  execu- 
tions. "  Held,  that  a  transfer  of  a  tax  execution, 
under  the  statute,  was  not  binding  as  against  a 
third  person,  unless  the  execution  was  recorded 
as  required  thereby. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Ci.AKKE,  Judge. 

J.  C.  Held,  for  plain  tiff  In  error.  Arnold 
ik  Arnold,  for  defendant  in  error. 

Blandfokd,  J.  The  county  of  Fulton 
issued  a  writ  of  execution  against  Samuel 
R.  Hoyle,  as  principal,  and  W.  H.  Clarke 
and  others,  securities.  Mrs.  Clarke,  the 
plaintiff  in  error,  bought  this  execution, 
which  was  Issued  tor  county  taxes,  and 
caused  the  same  to  be  transferred  to  her 
by  the  county  attorney,  at  the  instance  ot 
the  commissioners  ot  the  county  of  Ful- 
ton, so  far  as  the  same  was  against  ber 
husband,  W.  H.  Clarke.  This  execution 
and  transfer  were  not  recorded,  but  Mrs. 
Clarke  caused  the  same  to  be  levied  upon 
certain  property  of  W.  H.  Clarke,  one  of 
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the  defendanta  In  said  execation.  Tbs 
property  was  sold,  and  the  money  arising 
from  the  sale  went  Into  the  hands  of  the 
sberiO.  Mrs.  Douglass  also  had  an  execu- 
tion against  W.  U.  Clarke,  and  she  noti- 
fied the  sheriff  to  hold  said  money,  and 
a  rule  was  bruagbt  to  distribute  the  same. 
The  court  awarded  the  money  In  tbesbor- 
Iff's  bands,  or  a  part  thereof,  to  Mrs.  Doag- 
lass,  upon  her  execation  against  W.  U. 
Clarke,  decreeing  that  so  much  of  the  fund 
in  the  sherin's  hands  as  might  be  neces- 
sary should  be  applied  In  satisfaction  of 
the  Douglass  d.  ta.,  and  the  remainder  on 
the  other  0.  f».,  to  which  judgment  Mrs. 
Clarke  excepted. 

The  execution  trajisferred  to  Mrs.  Clarke 
was  not  IsBued  upon  any  Judgment  of  the 
court.  Section  891a  of  our  Code  declares 
that  "whenever  any  person  other  than 
the  perHon  against  whom  the  same  has  is- 
sued shall  pay  any  execution  issued  for 
state,  county,  or  municipal  taxes,  or  any 
other  execation  iissued  vv  Ithout  the  Judg- 
ment of  a  court,  under  any  law,  the  officer 
whose  duty  it  is  to  enforce  said  execution 
shall,  upon  the  request  of  the  party  paying 
the  Kame,  transfer  said  execution  to  said 
party;  and  said  transferee  shall  have  the 
same  rights  as  to  enforcing  said  execution 
and  priority  of  payment  as  might  have 
been  exercined  or  claimed  before  said  trans- 
fer: provided,  said  transferee  shall  have 
said  execution  entered  upon  the  execation 
docket  of  the  superior  court  of  the  county 
in  which  the  same  was  issued ;  and,  If  the 
person  against  whom  the  same  was  is- 
sued resides  in  a  different  county,  then  also 
in  the  county  of  such  person's  residence, 
within  thirty  days  from  said  transfer. 
•  »  •  And,  in  default  thereof,  such  ex- 
ecutions shall  lose  their  lien  upon  any  prop- 
erty which  has  been  transferred  bon&  Me, 
and  for  a  valuable  consideration,  before 
the  record,  and  without  notice  of  the  ex- 
'Istence  of  such  execution  or  executions. " 
We  think,  under  this  section  of  the  Code, 
to  make  the  transfer  of  such  an  execution 
available  against  third  persons,  that  the 
same  should  havebeen  recorded  as  required 
by  law.  No  execution  such  as  this,  which 
Is  embraced  in  this  section  of  the  Code,  can 
be  transferred  except  under  and  by  virtue 
of  tbis  act,  and  therefore  the  terms  of  the 
act  must  be  strictly  complied  with.  The 
execution  must  nut  only  have  been  trans- 
ferred by  the  proper  person,  but  must  also 
have  been  properly  recorded,  in  order  to 
bind  a  third  party  as  required  by  law. 
We  tbink,  therefore,  that  tbe  execution  in 
favor  of  Mi's.  Douglass  took  precedence 
over  the  execution  held  under  this  transfer 
to  Mrs.  Clarke,  and  that  the  court  was 
right  In  directing  the  execution  of  Mrs. 
Douglass  to  be  first  paid  out  of  tbe  fund  in 
the  hands  of  the  sfaerltf.  Bank  v.  Dan- 
fortb,  80  Oa.  56,  7  S.  E.  Rep.  646;  Murray 
V.  Bridges,  69  Oa.  644 ;  Hoy  t  t.  Byron,  66 
Oa.  861.    Judgment  affirmed. 

(86  Ob.  164) 

Tatlos  t.  Buunr. 

(Supreme  Court  <^  Qeor^ia.    "Sm.  10,  ISOIL) 

PAxnnusHip— FiBM  Propebtt— BacarrBB— Lr- 

4UMUT10ir. 

One  who  has  entered  Into  partserahlp  with 
•aoUicr,  to  wliom  he  has  paid  a  portion  of  the 


price  of  his  share  of  tbe  partnership  properly, 
and  given  his  notes,  which  are  not  vet  due,  for 
tbe  oalanoe,  has  sufflcient  interest  in  the  flna 
property,  after  the  partnersliip  has  gone  into  op- 
eration, to  maintain  a  bill  for  the  appointment  of 
a  receiver  thereof,  and  to  enjoin  the  other  partner 
from  proceeding  with  the  firm  business. 

Error  from  anpertor  court,  Fulton  coan- 
ty ;  M.  J.  Clarke,  Judge. 

The  official  report,  referred  -  to  in  tbe 
opinion,  is  as  follows : 

"Taylor,  on  August  16, 1«90,  by  hU  peti- 
tion, made  these  allegations:  That  on 
January  22,  1890,  he  and  Bliley  entered  In- 
to a  written  agreement;  that,  prior  to 
making  this  agreement,  Bliley  had  l>een  in 
the  business  of  an  undertaker,  and  had.  an 
outfit  used  in  carrying  on  the  buntness, 
which  he  valued  at  f  2,594.80,  as  would  be 
seen  in  the  written  agreement;  thatin  the 
agreement  he  contracted  to  sell  to  peti- 
tioner a  half  interest  In  tbis  property  for 
f  1.267.46,  the  title  to  remain  in  Bliley  un- 
til the  purchase  money  was  paid ;  that  pe- 
titioner paid  in  rash  $600,  and  gave  bla 
note  tor  f 667.46;  that  the  agreement  fur- 
ther recited  that  Bliley  and  Taylor  had 
formed  a  partnership  to  conduct  thp  un- 
dertaking bosinem,  the  firm  name  was  to 
be  Bliley  &  Taylor,  and  all  the  profits 
of  the  business  were  to  be  equally  divided 
between  them ;  that  the  firm  entered  at 
once  upon  the  bosiness,  which  progressed 
very  slowly,  the  income  from  It  being  very 
small.  BO  that,  since  tbe  partnership  was 
formed,  petitioner  has  received  from  tbe 
business  only  f22;  that,  feeling  that  tbe 
business  was  dull,  and  that  there  was  nu 
likelihood  of  a  support  from  it,  he  applied 
to  Bliley  three  months  ago  to  dissolve 
the  partnership,  proposing  that  If  Bliley 
would  let  him  have  back  his  f600.  and  the 
note,  he  would  give  him  up  all  hlstiroeend 
labor  uptothattime,  but  Bliley  refused  to 
entertain  the  proposition,  and  petitioner 
then  proposed  to  take  f  350,  and  tbe  note, 
and  leave  the  business,  but  this  Bliley  re- 
fused to  do,  and  so  petitioner  gave  BlUey 
notice  that  he  would.  In  three  months, 
dissolve  the  partnership;  that  tbe  three 
mon  thsbave  elapsed,  butBllleyaeems  more 
inexorable  than  ever,  keeping  the  books 
locked  up  and  concealed  from  petitioner, 
refusing  to  consult  with  him  about  the 
business,  or  talk  about  his  interest  in  the 
matter,  and  In  everyway  trying  to  ignore 
him;  that  Bliley  is  morose  and  grum,  and 
at  times  iusaltlng  to  petitioner,  and  con- 
siders the  businessashisexclustvely;  that. 
In  this  state  of  things,  petitioner  Is 
obliged  to  resort  to  thecdurt;  that,Utbere 
were  more  profits  in  the  business  than 
would  be  indicated  by  the  amount  above 
stated  as  having  been  paid  i>etitioner,  he 
has  no  way  of  ascertaining  it,  as  he  Is  al- 
most entirely  excluded  from  any  knowl- 
edge of  the  business;  that  the  firm  has 
been  sued  tor  the  rents  of  the  building  It 
occupies,  and.  Indeed,  things  seem  to  be  In 
such  a  strait  that  it  is  necessary  the 
business  should  be  In  some  way  termin- 
ated ;  that,  even  as  late  as  the  day  before 
the  petition,  BlUey  locked  up  tbe  boose 
and  went  away,  leaving  petitioner  sitting 
at  the  door;  that  he  could  not  state  ac- 
cnrately  the  debts  of  the  firm  as  he  had 
not  been  allowed  any  acquaintance  with 
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the  same  by  BUley,  bnt  be  knows  that  It 
owes  aeveral  hnndred  dollara.  He  prayed, 
amuog  other  things,  that  BUley  be  en- 
joined from  further  proceeding  with  the 
business;  that  a  riiceiver  be  appointed  to 
take  charge  uf  it,  tu  the  end  that  it  might 
be  settled  up,  and  the  partnership  dis* 
solvrd,  and  the  rights  of  the  parties  ad- 
Jasted ;  that  be  be  paid  the  $600  which  he 
pot  into  the  bubiness,  and  the  note  which 
be  executed  be  delivered  up  to  him  and 
canceled,  and  BUley  be  enjoined  from  sell- 
ing it ;  that,  if  there  were  any  profits  in 
the  business,  he  be  given  bis  part  of  them 
under  the  contract ;  and  for  general  relief, 
etc.,  and  the  appointment  uf  a  temporary 
receiver.  There  was  attached,  as  an  ex- 
hibit, to  the  petition  a  copy  of  the  agree- 
ment referred  to  in  it,  which  was  accom- 
panied with  a  list  of  the  articles  in  the 
nndertaking  ontfli.  By  amendment,  peti- 
tioner chargHd  that  since  he  filed  his  peti- 
tion he  had  learned  that  Bliley  bad  mort- 
gaged the  partnership  property  for  f 560; 
that  he  had  also  ascertained  tbat  Bliley 
gave  In  bis  entire  property  as  $1,600,  which 
is  much  less  than  petitioner  thought  It 
was  worth,  and  which  amount  might  be 
covered  by  a  homestead;  that,  since  he 
filed  the  petition,  Bliley  had  told  him  that 
be  should  not  have  a  cent  of  the  money 
tbat  be  pnt  Into  the  firm,  nor  should  he 
have  anything  for  bis  services,  and  that 
when  the  property  was  brought  to  sale 
he  intended  to  see  that  it  did  not  bring 
enough  to  pay  him  anything;  tbat  Bliley 
peremptorily  and  insolently  orders  him 
cat  of  the  store,  and  tells  him  tbat  he 
(rtiall  not  come  into  it,  so  that  to  keep 
tbe  peace  he  has  forseveral  days  remained 
away.tbos  necessarily  leaving  everything 
In  tbe  bands  of  a  man  whom  he  believes 
to  be  totally  unscrupulous;  tbat  be  feels 
warranted  In  this  latter  statement,  be- 
cause be  is  credibly  informed  tbat.  In  sev- 
ering his  connection  with  a  firm  in  tbe 
same  business,  Bliley  cut  out  the  leaves  of 
a  book  on  which  his  uidlvidaalaccoantap- 
peared. 

"Bliley  answered  the  petition  as  fol- 
lows :  Some  weeks  before  the  partnership 
was  formed,  Taylor  and  bis  mother  Im- 
portuned bim  to  take  Taylor  in  bis  busi- 
ness as  a  partner,  assuring  him  that  Tay- 
lor would  devote  bis  'nrfaole  time  and  ener- 
gy to  the  business,  and  would  do  all  he 
could  to  make  it  a  spcress.  He  finally 
agreed  to  sell  Taylor  a  half  Interest  In  the 
property,  and  admit  bim  as  a  partner 
npon  the  terms  contained  In  the  agn%e- 
ment  referred  to  In  tbe  petition.  Respond- 
ent has  faithfully  attended  to  the  business, 
and  devoted  bis  whole  time  to  it,  bnt  Tay- 
lor has  been  a  detriment  rather  than  a 
belp,  by  reason  of  his  neglect,  and  his  ac- 
tions In  and  aniund  tbe  place  of  business. 
Taylor  has  been  almost  continoonsly  un- 
der tbe  inflnence  of  whisky,  or  some  other 
Intoxicant,  since  tbe  22d  of  January,  1890 ; 
at  times  be  would  get  drunk  and  absent 
himself  from  the  place  of  business  for  days 
at  a  time,  and  respondent  would  not 
know  where  he  was,  and  would  have  the 
^vbole  care  of  the  business  on  hlmseU. 
When  Taylor  was  drinking  be  made  htm- 
melt  very  disagreeable  by  nsing profane lan- 
jcuage  lu  their  place   ot  bosiness,  and 


would  often  sit  in  front  ot  it  in  a  semi- 
stupor  or  sleep,  and  be  anything  but  an 
attractive  or  profitable  advertisement,  so 
tbat  respoTidcnt's  friends  would  call  his  at- 
tention to  Taylor's  condition,  and  suggent 
tbat  it  would  be  better  if  Taylor  would 
retire  from  sight.  He,  from  time  to  time, 
remonstrated  with  Taylor,  and  felt  con- 
strained to  ask  bim  to  please  not  to  sit  In 
front  when  under  the  infiuence  of  liquor, 
and  often  asked  bim  to  go  into  the  back 
room  and  lie  down  until  he  got  more  so- 
ber. Notwithstanding  all  this,  as  the 
partnership  had  been  entered  into  for  12 
months,  he  feels  it  his  duty  to  carry  out 
tbe  agreement  in  good  faith.  It  is  not 
true  tbat  he  denies  Taylor  access  to  the 
books,  or  considers  the  business  as  bis 
exclusively;  the  books  are  kept  in  the 
place  of  business  at  a  place  of  which  Tay- 
lor is  aware,  and  respondent  does  not  try 
to  conceal  them  from  him,  or  exercise  any 
more  dominion  over  them  than  is  nciies- 
sary  to  take  proper  care  of  them.  It  is  un- 
true that  be  refused  to  talk  about  the  bus- 
iness of  the  firm,  except  when  Taylor  was 
under  the  influence  of  liquor.  He  never 
intended  to  insult  Taylor,  and,  when  he 
remonstrated  with  him,  only  desired  that 
Taylor  might  do  better,  and  the  business 
should  appear  to  be  in  respectable  bands. 
The  persons  who  have  patronized  the 
'firm  are  almost  exclusively  respondent's 
friends.  Taylor  was  away  from  and  neg- 
lected the  business  so  much,  and  was  un- 
der the  influence  of  liquor  so  much  of  the 
time,  that  respondent  felt  it  was  necessary 
to  look  after  the  details  ot  the  business, 
s^  that  accounts  were  collected,  bills  paid, 
-etc.,  and,  in  doing  so  he  did  not  attempt 
to  prohibit  Taylor  from  doing  the  same. 
There  is  a  suit  pending  against  respondent 
as  a  tenant  holding  over,  bnt  he  has  inter- 

Sosed  his  defense,  and  is  advised  tbat  it 
I  a  good  one.  The  firm  is  Indebted,  but 
tbeamonnts  due  it  are  about  equal  to  its 
indebtedness.  Tbe  Income  has  not  been 
snfilcient  to  pay  the  expenses  of  tbe  busi- 
ness, and  he  has  paid  out  of  his  own  pock- 
et money  to  satisfy  firm  Indebtedness,  so 
tbat  the  firm  is  indebted  to  him,  while  pe- 
titioner Is  Indebted  to  the  firm,  and  there 
are  no  profits  in  his  hands  to  which  Tay- 
lor is  entitled.  The  firm  is  solvent.  Its  as- 
sets being  sufficient  to  pay  all  its  indebt- 
edness. It  respondent  ever  gets  the  bal- 
ance of  the  purchase  money  represented 
by  Taylor's  note  it  will  be  by  sale  of  the 
property  mentioned  in  the  agreement,  or 
out  of  the  profits  of  the  business,  as  Tay- 
lor is  insolvent.  He  did,  a  few  days  before, 
lock  the  door  of  their  place  of  business 
while  petitioner  was  sitting  close  by,  but 
be  did  this  because  there  was  a  corpse  ly- 
ing in  the  place  of  business,  and  he  felt  it 
was  not  safe  and  proper  to  leave  tbe  door 
open,  knowing  that  he  could  not  trust 
Taylor  by  reason  of  Taylor's  habits,  but 
Taylor  had  a  key  to  the  door,  and  could 
go  in  if  be  wished  to.  Taylor  is  welcome 
to  exercise  such  dominion  over  the  books 
and  over  the  firm  as  a  partner  is  entitled 
to,  and  respondent  will  not  try  to  prevent 
him.  The appolntmentiif arecelver would 
be  disastrous  to  respondent  because  Tay- 
lor still  owes  tbe  note.  The  agreement 
with  Taylor  was  that  his  mother  waa  to 
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sign  the  note,  and  she  has  nerer  doD^  it. 
II  the  property  should  be  sold  at  receiver's 
sale  It  would  be  sacrificed,  and  Taylor's 
portion,  11  he  were  entitled  to  any  por- 
tion, ot  the  proceeds  would  not  be  soffi- 
cient  to  pay  the  note.  When  respondent 
purchased  bis  outfit  to  ran  his  undertake 
<nt£  business  he  gave  a  mortgage  to  secure 
the  payment  of  the  purchase  money  to  L. 
H.  Hall  &  C!o.,  and  after  he  gave  it,  con- 
tinued to  run  an  account  with  Hall  &  Co., 
and,  when  he  formed  the  partnership  with 
Taylor,  he  owed  Hall  &  Co.  about  $650  on 
the  account,  and  about  three  months  after 
the  partnership  was  formed,  in  a  settle- 
ment with  Hall&Co.,hetoolc  up  the  mort- 
gage, and  renewed  it  for  f550.  He  knew 
bis  Interest  In  the  property  was  ample  to 
pay  the  ¥5o0,  and  acted  in  perfect  good 
faith  towards  Taylor.  He  had  plenty  of 
property  to  pay  bis  debts,  and  the  mort- 
gage is  due  when  Taylor's  note  is  dtte; 
the  mortgage  being  given  on  the  belief 
that  Taylor's  note  would  pay  the  debt, 
and  Hall  &  Co.  were  informed  of  respond- 
ent's plans,  and  assented  to  them.  Re- 
spondent was  a  member  of  the  firm  of  D. 
O.  Wyly  &  Co.,  and,  when  he  was  abont  to 
sever  his  connection  with  that  firm,  he 
rendered  his  account,  and,  there  being  dis- 
satisfaction abont  the  account,  the  books 
ot  that  firm  were  examined  by  two  per- 
sons, each  of  whom  reported  that  the  firm 
owed  respondent  more  than  respondent 
claimed  at  first,  and,  on  the  last  report,  a 
settlement  was  made,  and  he  left  the  firm. 
He  does  not  remember  to  have  takien  the 
leaves  on  which  bis  individual  accountap- 
peared,  butafterthis  settlement  was  made 
he  had  a  perfect  right  to  them.  He  is  am- 
ply solvent;  intends  to  carry  out  the 
agreement  between  him  und  Taylor.  The 
appointment  of  a  receiver  would  be  very 
burttul  to  bis  business  reputation,  etc. 

"On  the  hearing  of  tbe  application  tor 
injunction  and  receiver,  the  evidence  for 
petitioner  tended  to  show  that  the  man- 
ner of  Bllley  towards  Taylor  was  fre- 
quently gruff  and  insulting  and  unpleas- 
ant; that  Taylor  was  attentive  to  his 
business,  sober,  and  at  his  place  ot  busi- 
ness ;  that  he  bad  never  been  so  intoxi- 
cated as  to  incapacitate  him  tor  bnsiness 
while  he  was  a  partner  with  Bllley,  and 
that  ~the  allegations  in  Bllley's  answer 
to  the  effect  that  he  was  so  Intoxicated 
and  siimllar  allegations  were  lalse;  that 
Bllley  represented  to  him  that  there  was 
no  incumbrance  upon  tbe  property,  and 
that  the  firm  owed  no  debts ;  that,  in 
winding  up  the  business  ot  D.  O.  Wyly  & 
Co.,  the  leaves  containing  the  individual 
account  of  Bltley  bad  been  cut  out  from 
the  book  in  which  the  account  ap- 
peared; that  Taylor,  on  May  16,  1890, 
served  Bllley  with  a  written  notice  to 
dissolve  the  partnership.  There  was 
also  evidence  that  at  times  Bliley  was 
morose,  and  hard  to  get  along  with, 
and  at  other  times  very  pleasant.  Petl- 
tlonor  also  introduced  the  partnership 
contract.  The  testimony  for  defendant 
tended  to  show  that  Bllley  was  attentive 
to  his  business,  and  always  at  his  place 
of  bnsiness,  and  Taylor  was  inattentive, 
and  frequently  drunk,  or  under  tbe  influ- 
ence of  whisky,  and    that  be  was  nut 


suited  to  business;  that  Bin«y  treated 
Taylor  kindly,  BO  far  as  witnesses  knew; 
that  Taylor  took  very  little  interest  In 
tbe  business,  and  gave  in  no  property  for 
taxation.  One  of  the  witnesses,  who  bad 
testified  for  petitioner  as  to  tbe  cutting 
out  of  tbe  leaves,  testified  for  defendant 
that  he  did  not  know  that  Bllley  meant 
any  fraud  to  any  one  by  cutting  them 
out,  and  that  Bliley  was  %  man  worthy 
of  belief  and  esteem.  The  court  denied 
the  injunction  and  receiver  prayed  for, 
and  petitioner  excepted. " 

P.L.  Mjrnatt  <ft  Son,tOT  plaintiff  in  error. 
(yNelll  A  Eraser,  for  defendant  in  error. 

Simmons,  J.  Tbe  tacts  will  be  found  in 
■the  oflSclal  report.  Under  these  facts  we 
think  the  trial  judge  erred  in  refusing  an 
injunction  for  the  reasons  set  out  in  his 
Judgment.  That  Judgment  is  based  upon 
the  idea  that  the  title  to  the  property 
described  in  the  contract  was  In  the  de- 
fendant, and  that  the  plaintiff  therefore 
was  not  entitled  to  an  injunction,  or 
tbe  appointment  ot  a  receiver.  We-dltfer 
from  the  learned  Judge  upon  this  ques- 
tion. Under  tbe  facts,  we  think  that  the 
plaintitt  had  sufiicientinterest  in  the  proi^ 
erty  to  authorise  him  to  file  tbe'biU,  and 
have  an  injonction  and  receiver,  it  tbere 
was  no  other  difficulty  in  tbe  way.  He 
had  paid  about  half  the  price  ot  tbe  prop- 
erty which  bad  been  delivered  to  talm  as  a 
partner,  and  tbe  partnership  had  gone 
into  operation.  While  -Bllley  may  have 
had  tbe  legal  title  to  the  property,  Taylor 
had  such  an  equitable  interest  as  would 
authorise  bim  to  retain  it  in  his  poaaea- 
sion,  especially  when  the  notes  for  the  pur- 
chase money  which  Taylor  had  given  to 
Bllley  tor  the  other  half  had  not  become 
due.  It  Bllley  had  sold  the  property  to  Tay- 
lor, Individually,  and  delivered  it  to  him, 
Taylor  certainly  could  have  bdd  It 
against  Bliley  until  he  had  refused  to  pay 
the  balance  ot  tbe  purchase  money.  As 
the  trial  judge  put  his  Judgment  npon  an 
erroneous  construction  of  the  contract, 
and  did  not  exercise  bis  discretion  upon 
the  merits  of  the  case,  we  reverse  the  judg- 
ment, and  direct  that  the  plaintitt,  It  he 
sees  proper,  may  apply  again  to  the  judge, 
and  have  bim  exercise  bis  discretion  upon 
the  merits  of  the  case.  Judgment  re- 
versed. 

■~~~"  (88  Ga.  IBS) 

CiTT  COt;XCIL  OF  AUOCSTA  ▼.  LOMBA.BD. 

{Supreme  Court  of  Qeorgia.    Nov.  la,  1890l) 
Wbtt  or  Erbok— Whbk  Libs. 
ffhere  the  action  Is  against  one  defendant 
only,  a  writ  of  error  will  lie  to  a  judgment  over- 
ruling a  general  demurrer  to  tlie  deowration,  al- 
though the  case  is  still  pending  la  the  court  be- 
low. 
(SyUobtM  bv  Oie  Court.) 

Error  from  superior  court,  Blcbmond 
county;  Ronbt,  Judge. 

John  S.  DHvldsoa,  for  plalntlS  In  error. 
Twig/fa  A  Verdery,  tor  defendant  in  error. 

Blkcklbt,  C.  J.  The  case  below  was  an 
action  at  law  tor  damages.  The  declara- 
tion was  demurred  to  generally  at  tbe  ap^ 
peara nee  term.  At  a  subsequent  term, 'ttie 
case  came  on  to  be  heard  "  on  the  trial  of 
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said  demurrer. ".  The  ptaintiff  amended 
the  declaration,  and  thereupon  the  court 
overruled  the  demurrer.  This  was  on  the 
4th  of  February,  and  on  the  10th  of  Febru- 
ary, 1890,  the  bill  of  exceptions  was  signed 
and  certified.  The  errors  alleged  are  that 
the  court  erred  in  allnwlns  the  amend- 
ment and  in  overruling  the  demurrer.  On 
the  call  of  the  case  here,  counsel  for  the  de- 
fendant in  error  movedtu  dismiss  the  writ 
of  error,  because  the  case  is  still  pending 
in  the  court  below.  On  the  argument  of 
the  motion,  some  collateral  facts  were 
stated  by  counsel,  and  were  admitted  by 
opposing  counsel  to  be  correctly  stated. 
But  we  find  none  of  them  set  forth  in  the 
bill  of  exceptions,  and  consequently  can- 
not make  an  authoritative  ruling  with 
them  as  a  basis.  We  therefore  leave  them 
ont  of  consideration  altogether.  The 
pendency  of  the  ca«e  below  Is  no  obstacle 
to  a  writ  ot  error,  where  the  decision  com- 
plained of,  "if  It  had  been  rendered  as 
claimed' by  the  plaintiff  in  error,  would 
have  been  a  final  disposition  of  the  case. " 
Code,  S  4:!50.  Had  the  general  demurrer 
to  the  declaration,  which  the  court  oveiv 
ruled,  been  sustained,  the  action  below 
would  have  been  finally  disposed  ot.  It 
is  manifest,  therefore,  that  this  writ  of 
error  was  not  prematurely  brought.  Rail- 
road, etc..  Co.  V.  Denson,  88  Oa.  267,  9  S.  E. 
Rep.  788. 
Motion  denied. 

(M  Oa.  tt» 

Andbews  v.  Central  R.  Co. 
VSujrreme  Court  of  Oeorgia.    Nov.  31, 1890.) 
AoaisaiiT  at  IUii.wat  CxoMne. 
nioarh  a  atandins  railwar  train  be  an  nn- 
Mthoriaed  obstruction  of  a  publlo  crossing,  a  per- 
son  aUempting   to  pass   between  the  cars  by 
eUmblng  over  the  platform  and  bmnpers,  if  in- 
Jored    tnereby,   in   oonseqnenoe    of    a    sudden 
movement  of  the  train,  cannot  recover  unless  the 
engineer,  conductor,  er  some  other  person  having 
eontrol  of  the  train's  movements,  knew  of  his 
attempt  to  cross,  or  bad  notice  of  his  exposure  to 
danger. 
Ot/Uabuk  by  the  Court.) 

Error  from  superior  conrt,  Burke  coun- 
ty; RoNET,  Judge. 

The  official  report,  referred  to  in  the 
opinion,  is  as  follows:  The  petition  ot 
Andrews  alleged,  in  substance,  that  the 
railroad  company  had  damaged  him 
98,000;  that  in  October,  1888,  in  the  town 
of  Mldvllle,  Burke  county,  in  the  usual 
course  of  business,  he  had  occasion  to  go 
from  astore'on  one  slduof  the  main  street, 
through  which  the  track  of  defendant  ran 
lengthwise,  to  a  store  on  the  opposite  side 
of  the  street;  that  he  proceeded  in  the 
customary  and  proper  course,  and  in  do- 
ing so  found  that  a  very  long  freight  train 
of  defendant  had  stopped  in  the  street, 
and  bad  for  a  considerable  time  been 
standing  In  the  street ;  that  he  proceeded 
until  coming  to  the  point  opposite  the 
store  to  which  be  was  going,  and,  at  the 
Intersection  ot  another  public  crossing 
with  the  one  already  mentioned,  he  pro- 
ceeded openly,  and  In  the  presence  of  the 
employes  of  the  train,  to  pass  between 
two  of  the  freight-cars  about  the  middle 
(rf  the  train,  by  climbing  upon  the  projec- 
tion or  platform  of  the  freight-car;  that 


it  was  in  the  day-time,  and  he  used  all 

? roper  care  and  caution  in  passing  be- 
ween  the  cars ;  that  the  train  had  been 
standing  there  for  a  long  while,  and  no 
indication  wns  given  of  any  intention  to 
start,  and  it  remained  standing  some  time 
after  the  Injury;  that  it  was  very  long, 
and  directly  across  the  public  crossing,  and 
while  he,  in  the  exercise  of  all  due  care  and 
caution,  was  openly  proceeding  between 
the  cars  at  the  public  crossing,  the  train 
was  negligently.  Improperly,  and  reckless- 
ly, without  blowing  the  whistle,  ringing 
the  bell,  warning  of  conductor,  or  other 
sign  or  signal,  suddenly  and  violently 
bumped  and  knocked  backward  a  tew 
yards  by  the  engine,  forcing  the  cars  to- 
gether, and,  in  thejolt  and  Jar,  catching  his 
right  foot  between  the  bumpers,  violently 
mashing,  bruising,  straining,  and  dislocat- 
ing it,  inflicting  great  pain  and  suffering, 
etc.  Defendant  demurred,  upon  the 
grounds  that  the  declaration  set  ont  no 
case  of  action;  was  deceptive  and  volQ 
forlndeflnltenessand uncertainty;  showed 
upon  Its  face  that  the  alleged  Injury  was 
caused  by  plaintiff's  negligence;  and 
showed,  if  there  was  any  negligence  on 
the  part  of  defendant,  plaintilf  could  have 
avoided  the  consequences  thereof  by  the 
exercise  of  ordinate  care.  This  demurrer 
was  sustained,  and  plaintiff  excepted. 

Foster  <ft  Lamar,  for  piainUIt  In  error. 
Lawton  &  Cuontngbam  and  Joba  J.Jonea 
A  Son,  for  defendant  in  error. 

Blecklbt,  C.  J.,  (alteretattn/f  tbetketa 
as  above.)  No  doubt  the  railroad  com- 
pany, on  the  facts  alleged  in  the  declara- 
tion, (for  which  see  the  report.)  had^no 
right  to  obstruct  the  public  crossing  with 
Its  train,  and  delay  the  plaintiff  unduly  In 
his  passage  along  the  street  from  one  side 
ot  the  railway  to  tlie  other;  but  the  ob- 
struction, and  the  nature  of  it,  were  open 
and  visible  and  there  is  no  sufficient  rea- 
son alleged  why  the  plaintiff  should  not 
have  anticipated  that  the  train  might 
move  at  any  moment.  Nevertheless,  in- 
stead of  waiting  for  the  train  to  get  out  of 
the  way,  applying  for  It  to  be  moved,  or 
attempting  to  go  round  it,  he  vohintarlly, 
and  without  warning  any  one  of  bis  In- 
tention, exposed  himself  between  the  cars 
by  climbing  upon  their  platforms  adjacent 
to  the  bumpers,  and  was  injured.  There 
Is  nothing  alleged  from  which  it  can  right- 
ly be  Inferred  that  his  presence  and  posi- 
tion were  known  to  the  engineer,  or  to 
any  person  controlling  the  movements 
of  the  train.  It  Is  alleged  that  he  proceed- 
ed to  pass  between  the  cars  "openly,  and 
in  presence  of  the  employes  of  said  train," 
but  It  was  a  very  long  train,  and  where 
he  attempted  to  cross  was  about  the  mid- 
dle of  it.  Who  were  the  employes  present, 
or  what  was  their  relation  to  the  train, 
is  not  stated.  It  would  be  a  mere  guess 
to  hold  that  the  conductor  was  one  of 
those  present,  and  it  would  be  an  absurd 
gness  to  hold  that  the  engineer  was  one 
of  the  number,  his  proper  place  being  up- 
on the  locomotive  at  the  end  ot  the  train, 
and  the  movement  of  the  cars  which 
caused  the  Injury  being  so  soon  after  the 
plaintiff  exposed  himself  to  danger  that 
the  engineer  must  have  been  at  his  post 
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when  that  exposure  became  visible,  even 
to  an  immediate  by-atander.  It  the  en- 
gineer, conductor,  or  any  other  person 
whose  duty  it  might  have  been  to  keep 
the  train  still  while  tlie  plaintiff  was  pass- 
ing between  the  cars,  knew  that  he  was 
BO  passing,  or  had  notice  of  his  exposure 
to  danger,  it  was  easy  to  allege  it.  Why 
should  such  a  material  tact— the  only  fact 
which  would  gave  the  plaintiff  a  right  to 
any  diligence  in  his  favor  when  in  such  a 
hazardous  position— be  left  to  conjecture 
or  Buppusition,  instead  of  being  plainly 
and  distinctly  set  forth  as  a  part  of  the 
cause  of  action?  Code,  §  3332.  In  the  ab- 
sence of  such  an  averment,  the  plaintiff's 
hurt,  by  having  his  foot  caught  between 
the  bumpers  and  crushed,  must  be  attrlb 
nted  to  his  own  rashness.  It  was  nut  er- 
ror to  sustain  the  demurrer  to  the  declara- 
tion. Upon  his  own  showing,  the  plaintiff 
was  without  any  legal  right  to  recover. 
Judgment  affirmed. 

(M  Oa.  KB)  ' 

Lester  t.  Hbidt. 
(Supreme  Court  of  Qeonfia.    Nov.  26, 1890.) 
lAuM  or  Laks — StrmoiBMOT  of  Hemorajiduh. 
The  memoraqdiim  made  and  signed  by  a 
real-estate  broker  to  authenticate  a  contract  for 
the  sale  of  land  is  insnlBcient,  If,  though  it  states 
the  price,  (cash,)  it  refers  to  additional  terms 
agreed  on  between  the  contracting  parties,  these 
terms  not  being  evidenced  by  writing,  but  left  In 
parol. 
{.SyUabu*  by  the  Court.) 

Error  from  superior  court,  Chatham 
county:  Fallioant,  Judge. 

Denmark,  Adariia  <fi  Adams,  for  plaintiff 
in  error.  J.  B.  Sa,us^,  for  defendant  in 
error. 

Blbcelbt,  C.  J.  The  real  estate  alleged 
in  the  petition  to  have  been  the  subject 
of  sale  and  purchase  was  a  certain  plan- 
tation consisting  of  two  lots  of  land. 
The  broker's  memorandum  was  as  fol- 
lows: "This  is  to  certify  that  I  have  this 
day  sold  to  D.  B.  Lester  the  property 
placed  in  my  bands  by  Thos.  P.  Ueidt, 
for  the  sum  of  four  thousand  dolls., 
(cash.)  on  the  terms  that  he,  the  said 
Tbos.  B.  Heidt,  agreed  upon  with  the  said 
D.B.Lester.  [Signed]  Robert  fi.TATBM, 
Real-Estate  Dealer.  May  2,  1889."  We 
need  not  inquire  whether  the  writing  suffi- 
ciently identifies  the  property.  It  is  fatally 
deficient  in  its  failure  to  express  a  com- 
plete and  entire  contract.  It  discloses  on 
its  face  that  something  more  was  agreed 
upon  that  is  set  forth.  There  were  terms 
embraced  in  the  convention  between  the 
parties  of  which  the  writing  affords  no. 
evidence,  save  tliat  they  bad  been  agreed 
upon,  and  were  terms  additional  to  those 
stated  in  the  writing.  The  Instrument  is 
silent  as  to  what  they  were,  but  they  are 
recognized  as  terms.  That  they  were  re- 
ferred to  at  all  Indicates  that  they  were 
material.  According  to  the  petition,  they 
were,  in  fact,  material,  for  it  avers  that 
out  of  the  price  of  f4,000  named  in  the 
writing  was  to  be  retained  by  the  pur- 
chaser $800,  to  be  applied  to  a  mortgage 
with  which  the  property  is  incumbered. 
No  offer  is  made  in  the  petition  to  pay  the 
whole  price,  as  a  condition  to  the  specific 


performance  prayed  for,  but  only  to  pay 
what  remains  after  retaining  fSOO,  or  so 
much  less  'as  may  be  sufficient  to  dis- 
charge the  mortgage.  The  writing,  con- 
strued without  qualification  by  the  unex- 
pressed terms  referred  to,  imports  that 
the  whole  sum  of  f4,000  is  to  be  paid. 
The  petition  seeks  to  have  a  conveynnce 
decreed  on  paying  less  than  that  sum,  and 
names  f8UU  less  as  the  probable  deduction 
contemplated  by  the  parties  on  account  of 
the  mortgage.'  A  deduction  twice  or 
thrice  as  great,  and  for  any  purpose 
whatsoever,  even  for  liquidating  a  mort- 
gage on  some  other  property,  would  be 
quite  as  consistent  with  the  memorandum 
and  as  fully  comprehended  in  its  phrase- 
ology as  this.  It  is  obvious  that  all  the 
evils  of  parol  evidence  might  be  realized 
as  to  a  part  of  this  contract,  so  much  of  it 
as  is  left  out  of  the  writing,  were  the  pres- 
ent action  held  maintainable.  The  plain- 
°tltf  might  testify,  or  bring  witnesses  to 
testify,  that  the  terms  agreed  upon  were 
thus  and  so,  and  the  defendant  that  they 
were  wholly  dlfierent.  As  well  might 
the  temptation  to  perjury  pervade  the 
whole  contract  as  a  ma  t<>rlal  portion  of 
It.  The  rule  is  that  the  writing;  in  order 
to  be  sufficient  to  satisfy  the  statute,  must 
be  co-extensive  with  the  stipulations.  It 
must  cover  the  entire  contract.  Riley  v. 
Farnsworth,  116  Mass.  223;  Parkhurst  v. 
Van  Cortlandt,  1  Johns.  Ch.  273;  Williams 
V.  Morris,  U5  U.  8.  444;  1  Reed,  St.  Frauds. 
§  392;  Browne,  St.  Frauds.  (4th  Ed.,)  §§ 
371a,  376;  Wood,  St.  Frauds,  §  370.  There 
may  be  various  writings,  provided  they  re- 
fer one  to  another,  but  they  cannot  be 
correlated  and  connected  together  by  pa- 
rol evidence.  North  v.  Mendel,  73  Ga.  WO. 
If  parol  evidence  is  Incompetent  to  supply 
the  connecting  link  between  two  writings, 
much  more  Is  it  incompetent  to  supply 
sOme  of  the  chain  of  the  contract  itself, 
though  there  may  t>e'a  written  link  by 
which  to  attach  it  to  that  portion  of  the 
chain  which  the  writing  covers.  The 
present  case  is  altog^ether  unlike  Mohr  v. 
Dillon,  80  Ga.  572,  5  8.  E.  Rep.  770.  There, 
the  broker  knew  what  the  contract  was, 
attempted  to  enter  the  whole  of  it  in  his 
memorandum,  and  made  written  signs 
acordingly ;  but,  by  reason  of  chasms  and 
abbreviations,  the  signs  were  ambiguous. 
Their  meaning  was  not  clear,  and  needed 
the  light  of  surrounding  circumstances 
and  contemporaneous  facts  to  explain  It. 
Here,  the  broker  might  or  might  not  have 
known  what  the  whole  contract  was,  but 
certainly  a  part  of  it  was  unauthenticated 
by  his  signature,  for  he  made  no  attempt 
to  bring  the  terms  agreed  upon  by  the 
contracting  parties  between  themselves 
within  the  purview  nf  his  memorandum. 
He  purposely  omitted  them  from  the  writ- 
ing. In  this  respect  the  writing  is  not 
ambiguous,  but  certain,  clear,  and  defi- 
nite. It  hints  at  but  one  meaning,  and 
expresses  with  couclusive  certainty  what 
it  attempts  to  express.  No  amount  of  evi- 
dence consistent  with  its  language  could 
render  its  signlQcation  more  obvious  or 
intelligible.  Its  deficiency  is  one  of  omis- 
sion, not  of  imperfect  or  obscure  expres- 
sion. Its  infirmity  is  not  doubtful  or  am- 
biguous speech,   but  utter  silence.    The 
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rase  of  Jobnson  y.  Ronald,  4  Mnnt.  77,  la 
not  In  point,  tor  there  the  price  was  shown 
by  the  parol  evidence  not  only  to  have 
been  fixed,  but  paid,  and  the  vendee  was 
In  possession.  The  writing  was  therefore 
aided  by  part  performance.  Here,  on  the 
contrary,  nothing  whatever  In  the  nature 
of  performance  Is  alleged,  beyond  tender 
or  offer  to  pay  in  conformity  to  terms  not 
expressed  in  the  writing.  The  right  to 
a  conveyance  In  the  present  case  deiiends 
alone  on  the  sufficiency  of  the  broker's 
memorandnm.  That  being  insufficient, 
there  was  no  error  in  sustaining  the  de- 
murrer.   Judgment  affirmed. 


(8B  Oa.  TS) 

Sullivan  v.  McDonald. 
(Supreme  Court  qf  Oeorgia.    Oct  li,  1890.) 

IXBOLrBXCT— PBOCBSUBS — RSCSITIBS. 

Act  Oa.  Sept  28, 1881,  entiUed  "An  act  to 
anthorize  proceedings  in  equity  in  certain  cases  of 
insolvency"  pives  the  court  power,  when  credit- 
ors file  a  petition  under  the  act,  "to  collect  the 
assets  •  •  •  and  appropriate  the  same  to  the 
creditors,"  and  provides  that  "the  assets  shall  be 
divided  pro  rata  among  the  creditors,  preserv- 
ing all  existing  liens. "  field  that  where,  on  a. 
petition  filed  under  the  act,  the  court  has  ap- 
pointed a  reoelver  of  the  property,  the  court  can- 
not on  petition  of  one  of  the  Jqdgment  creditors, 
whose  claim  is  much  less  than  the  value  of  the 
property,  and  does  not  appear  to  have  priority 
over  other  Judgments  against  the  debtor,  allow 
■ach  creditor  to  sell  tEe  property  or  any  part 
thereof  on  his  judgment,  but  wnere  the  liens  are 
not  sufficient  to  exhaust  the  estate,  the  court 
must  administer  the  latter  and  divide  the  pro- 
ceeds according  to  law. 

Error  from  saperior  conrt,  Fulton  coun- 
ty ;  M.  J.  Clabkb,  Jndge. 

Broylea  A  Soae,  for  plaintiff  in  error. 
Jaa.  B.  CoDjrers,  for  defendant  in  error. 

Simmons,  J.  It  appears  from  the  r^ord 
in  this  case  that,  in  J  anuary,  1890,  Will- 
iams and  other  crt-ditors  filed  their  bill, 
under  the  act  of  September  2N,  1881,  en- 
titled "An  act  to  authorise  proceedings  in 
equity  in  certain  cases  of  insolvency, "etc., 
against  A.  C.  Ladd,  malting  the  proper  al- 
legations In  accordance  with  the  act,  and 
applying  forthe  appointment  of  a  ntceiver 
to  take  charge  of  his  property.  This  peti- 
tion was  presented  to  Jndge  Makshall  J. 
Clarke,  Judge  of  the  superior  court  of  the 
Atlanta  circuit,  and,  on  the  11th  of  Jan- 
aary,  he  passed  an  ordpr  appointing  Sulli- 
van receiver  of  said  property,  and  direct- 
ing that,  as  such,  he  take  charge  of  the 
same,  to  be  held  and  managed  under  the 
direction  of  the  court.  Onthe26tbof  July, 
1890,  O.  L>.  McDonald  filed  his  petition  to 
tbe  superiorcourt  of  said  county,  alleging, 
to  substance,  that,  on  January  11, 1876,  he 
obtained  a  verdict  and  Judgment  against 
A.  C.  Ladd  et  al. ;  that  on  the  28th  of  Feb- 
mary,  1876,  execution  Issued,  and  was 
levied  on  certain  lands  and  limekiln  prop- 
m^yof  Ladd;  that  Mrs.  Ladd  interposed 
a  claim,  which  was  tried,  and  the  property 
found  subject;  that  she  moved  for  a  new 
trial,  which  was  refused  by  the  court,  and 
tbe  supreme  court  affirmed  tbe  Judgment 
(06  Oa.  665;)  that  Ladd  then  filed  an  affi- 
davit of  illegality,  upon  which  a  trial  was 
bad  and  a  verdict  rendered  in  favor  of  the 
plalntlO;  that  afterwards,  in  December, 


1889,  Ladd  premnted  a  petition  for  injunc- 
tion, relief,  etc.,  praying  that  the  petition- 
er's 0.  Hbl.  be  enjoined  from  proceeding; 
and  that  this  was  refused.  The  petition 
then  sets  out  the  proceedings  for  the  ap- 
pointment of  Sullivan  as  receiver,  and  al- 
leges that  Sullivan  had  taken  possession 
of  the  property  of  Ladd  as  receiver,  includ- 
ing the  lands  and  limekiln  property,  which 
had  been  levied  on  by  tbe  petitioner's/?.^. 
And  the  petitioner  prayed  that  a  rule  aiat 
might  issue  reguiring  Sullivan, as  receiver, 
to  show  cause  why  the  a.  fa.,  should  not 
proceed  to  sell  the  property  of  Ladd,  or 
enough  of  It  to  pay  tbe  d.  fa.  The  rule 
niai  was  Issued,  and  served  upon  Sullivan, 
who  demurred  to  the  same,  on  the  ground 
that  it  contained  no  sufficient  allegations, 
if  ti-ue,  to  authorize  tbe  granting  of  the 
prayer  thereof.  This  demurrer  was  over- 
ruled, and  it  was  adjudged  that  the  peti- 
tioner have  leuve  to  proceed  with  his  ex- 
ecution, and  advertise  and  sell  enough  of 
the  property  of  Ladd,  in  tbe  hands  of  Sul- 
livan, to  fully  pay  off  bis  claim,  the  bal- 
ance, if  any,  to  be  turned  over  to  the  re- 
ceiver, who  should  continue  to  operate  tbe 
property  as  be  was  then  operating  it,  un- 
til it  should  be  sold  by  tbe  sheriff.  The 
receiver  excepted  to  the  overruling  of  the 
demurrer,  and  the  order  granting  the  pe- 
titioner leave  to  proceed,  as  stated.  This 
petition  was  heard  and  acted  on  by  Judge 
Richard  U.  Clark,  Judge  of  tbe  Stone 
Mountain  circuit,  in  the  absence  of  Judge 
Marshall  J.Cljlrkk,  Judge  of  the  Atlanta 
circuit. 

Under  these  facts  we  think  the  Judge 
erred  in  granting  leave  to  McDonald  to 
sell  the  property,  or  any  i>art  thereof, 
which  prior  thereto  had  been  placed  in  tbe 
hands  of  a  receiver  of  the  court.  We  think 
that  where  creditors  file  a  petition  under 
theact  of  1881, supra, and  make  tbe  proper 
allegations  therein,  and  the  Jndge  acts 
thereon  by  the  appointment  of  a  receiver 
who  takes  charge  of  the  property,  he  can- 
not afterwards,  upon  tbe  petition  of  one 
of  the  Judgment  creditors,  allow  such 
creditor  to  sell  the  property,  oi  any  part 
thereof,  under  his  Judgment  and  execution, 
and  thus  deprive  the  court  of  administer 
ing  such  property,  under  the  provisions  of 
the  act.  We  think  the  act  contemplates 
that,  when  the  court  appoints  a  receiver, 
and  takes  charge  of  tbe  property  of  the 
debtor,  the  whole  estate  of  the  debtor 
shall  be  administered  by  the  court.  Tbe 
act  prescribes  that  it  shall  be  in  the  power 
of  the  court,  under  the  creditors*  bill,  "to 
collect  the  assets,  real  and  personal,  in- 
cluding choses  in  action  and  money,  and 
appropriate  the  same  to  the  ".reditors  of 
such  trader.  •  •  •  And  the  assets  shall 
be  divided  pro  rata  among  the  creditors, 
preserving  all  existing  liens. '  The  act  also 
gives  the  Judgf  power  to  make  a  suitable 
allowance  for  the  debtor  pending  litiga- 
tion, and  authorises  blm.^on  final  Judg- 
ment, to  recommend  the  discharge  of  the 
debtor  from  all  bis  liabilities  It  was 
doubtless  tbe  intention  of  the  legislature 
in  passing  the  act,  to  bring  all  the  assets 
of  tbe  debtorintoacourtof  equlty.so  that 
tbe  court  might  fully  administer  upon  tbe 
estate  of  tbe  debtor.  The  court  is  to  or- 
der th«  property  sold  at  tbe  proper  time 
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by  its  receiver,  and  tbe  proceeds  ot  the  sale 
brougbt  into  court  and  paid  ont  accord- 
ing to  tbe  priority  of  the  claims  against 
the  debtor.  Nor  does  it  matter,  m  our 
opinion,  that  there  are  existing  liens 
against  the  debtor  when  the  application 
is  made  to  tbe  court  for  the  appointment 
of  a  receiver.  If  these  Hens  are  aufflclent 
to  consume  theen tire  estate,  the  court  will 
not  appoint  a  receiver,  as  was  decided  by 
this  court  in  Barnwell  v.  WoHord,  87  Ga. 
60,  and  In  other  cases  subsequent  thereto. 
It  the  estate  is  large,  and  the  liens  are  of 
small  amount,  tbe  court,  upon  a  proper 
showing,  may  appoint  a  receiver,  and 
when  it  does  so,  it  must  fully  administer 
the  estate  for  the  beet  interests  of  tbe 
debtor  and  tbecredltors.  We  do  not  think 
the  court  could  properly  administer  the 
estate  of  the  insolvent  debtor,  if  each  ]ndg- 
ment  creditor  having  a  small  Judgment 
against  the  debtor  were  allowed  to  inter- 
fere  with  the  administration  by  selling  tbe 
property  piecemeal.  It  appears  from  the 
record  in  this  case  that  Ladd  was  indebted 
some  f  25,00<),and  that  bis  estate  was  very 
valuable,  but  waH  not  sufficient  to  pay  off 
this  large  indebtedness.  It  also  appears 
that  the  Judgment  lien  of  McDonald  was 
tor  $366.26  principal,  besides  Interest.  To 
allow  McDonald  to  sell  such  a  large 
amount  of  property  under  this  small  ex- 
ecution, would  interfere  very  greatly  with 
the  proper  administration  of  the  estate  by 
tbe  court,  and  might  be  calculated  to  in- 
jure a  large  number  of  other  creditors. 
Moreover,  the  record  discloses  that  there 
were  other  Judgment  creditors  besides  Mc- 
Donald ;  and  it  does  not  appear  whether 
McDonald's  Judgment  is  older  than  the 
other  Judgments.  It  one  creditor  having 
a  lien  be  allowed  to  sell  a  portion  of  the 
property,  why  may  not  tbe  other  lien 
creditors  do  likewise,  and  thus  take  tbe 
estate  out  of  tbe  bands  of  a  conrt  ot  eq- 
uity, and  put  it  back  In  a  court  of  law? 
Tbe  whole  amount  of  the  Hens  may  not  in 
this  case  amount  to  more  than  $1,000,  and 
yet,  according  to  the  contention  ot  coun- 
sel tor  tbe  defendant  in  error,  tbe  value  of 
tbe  estate  may  be  frittered  away  by  snc- 
cessive  sales  of  portions  thereof  under 
these  small  Hens.  This  would  seriously 
Interfere  with  tbe  proper  administration 
ot  the  estate  by  tbe  court.  Tbe  proper 
construction  of  the  act  is  that,  where 
there  are  not  sufficient  liens  to  exhaust 
tbe  estate,  tbe  court,  in  a  proper  case 
made,  should  take  charge  ot  the  estate, 
and  administer  It,  selling  it  at  the  proper 
time,  and  bring  the  money  into  court,  and 
divide  it  according  to  law.  Judgment 
reversed. 

(U  G*.  42) 

Central  Railboab  &  Banxino  Co.  t. 
Folds. 

(Supreme  Court  of  Oeorgia.    Oct  18, 1890.) 

RsntBTATiMBNT  AmB  NoNsxm— Hsvonr. 
A  motion  to  reinstate  after  granting  anon- 
Boit  is  in  the  nature  of  a  motion  for  reoonsideBa- 
tloa,  and  therefore  the  granting  thereof  will  be 
ditturbed  only  tot  an  abuse  of  Qie  court's  discre- 
Uon. 

Error  from  city  eoart  of  Atlanta;  Van 
Epp«,  Judga. 


Calhonn,  King  &  Spatdtog,  and  J.  T. 
Pendleton,  for  plaintlH  in  error.  Arnold 
<C  Arnold,  tor  defendant  In  error. 

Blandford,  J.  The  conrt  In  this  ease 
awarded  a  nonsuit.  Tbe  detendant  in  er- 
ror, who  was  tbe  plaintitf  in  the  court  t>e- 
low.  moved  tbe  court  to  set  aside  the 
Judgment  ot  nonsuit,  and  reinstate  tbe 
case,  which  tbe  court  did,  wtaerenpon  the 
detendant  excepted,  and  alleges  this  was 
error.  Where  a  motion  is  made  to  rein- 
state a  case  after  a  nonsuit  has  been 
awarded,  It  is  in  the  nature  of  a  motion 
tor  a  reconsideration,  and  addresses  itself 
to  the  sound  legal  aiscretlon  of  the  court. 
Tbls  court  would  be  very  loath  to  Inter- 
fere with  the  Judgment  ot  the  conrt  below, 
reinstating  tbe  case.  In  other  words,  it 
would  have  to  be  such  a  case  as  that  it 
should  appear  that  the  court  abused  his 
discretion  in  reinstating  tbe  case.  In  tbia 
case  we  do  not  think  there  was  any  abuse 
ot  tbe  discretion  of  the  court  In  setting 
aside  tbe  Judgment  of  nonsuit,  and  in  re- 
instating tbe  case.  Tbe  Judgment  Isaf* 
firmed. 

'~~~  (86  Qa.  BO) 

Chattahoooheb  Bbick  Co.  v.  Scllitam. 
(Supreme  Court  of  Qearyia.    Oct  17,  1880.) 

HXASUBS  OT  DaKAOSS— iNSTBUCnOKS— Nsw  Tbiai. 
— ITEWLT-DlSCOTBaED  EVIDSNOB. 

1.  The  charge  on  the  subject  of  damages,  com- 
plained of  in  the  ftftli  ground  ot  the  motion  for  a 
new  trial,  was  correct,  and  in  view  of  the  evi- 
dence was  suiBdently  definite  and  oompreheasTva. 

3.  In  stating  to  the  Jury  what  the  parties  re- 
speotively  insist  upon,  the  court  is  to  be  under- 
stood as  referring  to  tlieir  contention  at  the  time 
of  the  trial  as  mrtles,  and  net  to  their  evidence 
as  witnesses.  What  the  court  states  on  this  sub- 
ject in  the  charge  will  be  taken  as  correct  unless 
the  contrary  appears. 

8.  Tbe  testimony  furnished  data  upon  whldi 
the  imy  could  estimate  the  amount  of  damages 
resulting  from  lost  time,  at  least  the  minimum  if 
not  the  maximum  amount  of  such  damages. 

4.  Instructions  to  the  Jury,  literally  oorreot, 
aa  to  admissions  made  in  a  written  agreement  of 
the  parties,  will  not  needlessly  lie  oonstmed  as 
mling  on  admissions  elsewhere  made  in  tbe 
plealinn  or  the  evidence. 

6.  Where  it  did  not  appear  from  the  declara- 
tion that  certain  items  to  which  the  evidence  re- 
fers were  embraced  in  a  much  larf^r  round  sum 
admitted  in  the  declaration,  and  where  the  court 
charged  with  reference  to  these  items  upon  the 
evidence  alone,  making  no  reference  to  the  deo- 
larution,  the  attention  of  the  court  should  have 
been  called  by  counsel  to  the  admission  therein  of 
the  larger  sum,  and  a  suggestion  made  that  it 
covered  the  controverted  items,  it  snob  was  the 
fact. 

0.  It  was  at  most  a  mere  Irregnlari^  to  al- 
low the  written  charge  of  the  court  to  go  out  witb 
the  Jnnr:  and  this  not  being  objected  to  at  tha 
time,  it  is  no  cause  for  a  new  triaL  Whether  it 
U  not  the  better  practice  in  some  cases,  If  not  in 
all,  ouonv. 

7.  Where  there  is  no  evidence  as  to  the  char- 
acter of  witnesses,  a  charge  to  consider  the  char- 
acter of  each  witness  is  Irrelevant;  but  an  irrel- 
evant charge  not  calculated  to  be  more  hurtful  to 
one  party  than  the  other  is  generally  no  cause  for 
a  new  trial.  In  this  case  there  was  no  reference  to 
the  personal  knowledge  of  the  Jurors;  If  there 
had  been,  whether  previous  decisions  as  to  that 
question  ought  to  be  overruled,  quart. 

8.  The  court  erred  in  chiu^ng  the  Jury  to 
look  to  the  reawnable  cost  of  the  woi^  on  four 
miles  of  the  railway  aa  a  measure  of  dednotiaa 
from  the  agreed  pries  to  be  paid  the  r'*'"*^**  per 
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mile,  \nA,  m  Ibe  error  oould  not  have  oooasloned 
any  ezoess  in  the  verdlot  beyond  one  hnndred 
doiUrs,  the  case  need  not  be  tried  ovier  if  the 
piaintis  will  write  off  that  siun  from  the  verdict 
together  with  the  interest  reooreredon  that  much 
ct  tiie  inincipal. 

9.  The  newly-discovered  evidence  bein^  on- 
mnlative,  and  due  diligence  as  to  some  of  It  not 
having  been  exercised,  it  is  no  oanse  for  a  new 
*rlal.  , 

(SyUobiM  by  th»  Court.) 

Error  trom  city  court  of  Atlanta ;  Van 
Epps,  Jod^e. 

The'  official  report  referred  to  la  the 
opinion  ia  subetantially  aa  follows : 

The  petition  of  Snllivan  alleeed,  In  brief, 
that  in  1888  he  contracted  with  the  Chat- 
tahoochee Brick  Company  for  the  laying 
of  57  miles  of  railroad  track,  and  snrfacinK 
the  road-bed  ot  the  railroad,  from  Rome, 
Oa.,  to  within  10  miles  of  Chattanooga, 
Tenn.,for  $300  per  mile,  the  brick  company 
agreeing  to  furnish  all  material  needed  for 
the  work,  and  provide  transportation  for 
the  same  to  the  point  of  work ;  and  agreed 
that,  after  March  1,  1888,  the  road-bed 
shonld  be  graded,  and  all  the  trestles  bvilt 
ready  to  receive  the  track  as  fast  as  peti- 
tioner would  need  it  for  iHyIng  track,  trom 
both  ends  of  the  67  miles ;  that  he  prepared 
to  ezecote  his  part  of  the  contract  at  the 
time  agreed  upon,  but  the  brick  company 
failed  to  have  the  road-bed  ready  for  him 
until  about  April  10, 1888;  that  neverthe- 
less he  entered  upon  the  discharge  of  his 
duties  tinder  the  contract,  and  after  much 
delay  and  hinderance,  caused  by  tM  fall- 
are  ot  the  company  to  carry  out  its  ubli- 
gatlons,  he  did,  by  June  25, 1888,  complete 
the  laying  of  the  track  as  he  had  agreed  to 
do,  for  which  he  was  entitled  to  receive  of 
It  f  17.100;  that  he  performed  other  work 
and  services  for  it  at  its  special  instance 
and  request,  consisting  in  building  and 
patting  in  at  different  points  on  the  rail- 
road 95  cattle-guards,  amounting  to 
f  1,187.60,  ezca  vatlons  tor  these  guards  ot 
the  value  ot  fll9.70,gradinghlghwayroad 
crossings,  and  grading  and  leveling  road- 
beds in  advance  of  track-laying,  etc., 
Sl,l<t9.30,  and  furnishing  boat  spikes. 
f32.80;  that,  in  addition  to  this,  the  com- 
pany failed  to  supply  him  with  sufflclent 
croHs-tles  to  lay  its  track,  and  at  Its  In- 
stance and  request  he  laid  rails  upon  31 
miles  with  fewer  cross-ties  than  were  re- 
quired by  the  speciflcatlons,  and  after- 
wards, at  its  Instance  and  request,  put  In 
other  ties  upon  the  31  miles,  at  cost  to  him 
ot  $1,634.25.  He  further  alleged  that  he 
was  damaged  by  delays .  In  the  work, 
caused  by  failure  ot  the  company  to  have 
its  road-bed  ready,  etc.,  at  various  times 
set  out  in  his  declaration  from  March  29, 
1888.  to  June  21, 1888.  So  that  the  entire 
Indebtt^dness  of  the  company  to  him  would 
amount  to  the  sum  of  $24,051 .89,  except  tor 
certain  credits  to  which  It  was  entitled. 
These  credits  consisted  ot  the  following 
Items:  Cash  paid  by  it  to  him,  99,142.51 : 
for  servict^  of  locomotive  engineers  and 
firemen,  $960.50;  tor  amount  paid  J.  Ca- 
vender  for  cattle-guards,  $750;  amount 
paid  J.  D.  Stevens  tor  hauling  cross- ties, 
$132.70;  tor  timber  and  framing  IS  cattle- 
guards,  $95.23;  for  amount  paid  J.  D. 
Beard  on  salary,  $38.84,— the  whole  ot  the 


credits  amoanting  to  $11,119.80.  During 
the  progress  ot  the  trial,  defendant  ad- 
mitted that  It  originally  owed  plaintiff 
for  his  work  and  espenditnres,  $19,634.95, 
and  denied  that  it  owed  plaintiff  the 
further  sum  of  $4,297.35,  claimed  by  him. 
Uf  the  credits  on  this  Indebtedness  claimed 
by  defendant,  plalntitr  admitted  $10,143.60; 
and  denied  further  alleged  credits  claimed 
by  defendant,  amounting  to  $9,126.78. 
Upon  the  question  as  to  how  many  miles 
the  tracb^  of  plaintiff  covered,  the  testi- 
mony for  plaintiff  tended  to  show  that  It 
extended  from  a  point  20  miles  south  of 
Chattanooga  to  Rome,  a  distance  of  57 
miles,  tor  which  he  was  to  be  paid,  under 
the  contract,  $3U0  per  mile.  In  his  testi- 
mony he  stated  that'  his  average  profit  per 
mile  was  about  $36.  The  four  miles  In  dis- 
pute between  the  parties,  plaintiff  did  no 
actual  Work  upon,  but  this  work  was 
done  bycertain  convicts  underdlrectlon  of 
defendant;  but  plaintiff  claimed,  and  his 
testimony  tended  to  show,  that  his  con- 
tract covered  the  four  miles,  and  that  de- 
fendant was  not  released  from  its  obliga- 
tion to  pay  him,  but  was  entitled  to  a 
credit  for  the  convict  labor.  Upon  this 
point  the  testimony  for  defendant  tended 
to  show  that  these  tour  miles  were  not 
covered  by  plaintitt'a  contract,  but  the 
work  upon  them  was  done  entirely  by  it, 
and  they  were  not  Indebted  to  him  any- 
thing with  regard  to  it.  Cpon  the  subject 
as  to  when  plaintiff  should  begin  work  un- 
der the  contract,  and  had  the  right  to  ex- 
pect the  road-bed  to  be  In  such  condition 
as  to  eiiuble  him  to  proceed  with  his  work 
uninterruptedly,  there  was  direct  conflict. 
The  evidence  tor  the  plaintiff  tended  to 
show  that  this  time  was  no  later  than  on 
or  about  the  29th  of  March,  1888;  while, 
on  the  other  hand,  the  testimony  tor  the 
defendant  tended  to  show  that  tiiere  was 
no  specific  time  agreed  upon.  Upon  the 
subject  ot  delays  tor  which  defendant  was 
responsible,  the  testimony  tor  the  plaintltt 
tended  to  show  that  the  delays  were  at 
snch  times  and  from  such  causes,  substan- 
tially, as  claimed  In  his  declaration,  ex- 
cept that  it  appeared  that  the  delay  at 
Tryori  factory  was  caused  by  a  legal  pro- 
cess, for  which  it  did  not  appear  that  de- 
fendant was  responsible.  It  further  tend- 
ed to  show  that  some  of  the  men  in  his 
employment  received  wages  by  the  month, 
while  others  (the  larger  number  ot  his  em- 
ployes) were  day-laborers;  that  generally, 
during  these  delays,  his  whole  force  had 
to  be  kept  together,  and  paid  in  order  to 
prevent  his  bands  trom  scattering;  and 
that,  tor  various  reasons,  such  as  the  con- 
dition of  the  weather,  lack  of  full  tlelng  ot 
the  track,  lack  ot  work  which  could  be 
done  profitably,  and  the  fact  that  hands 
ot  plaintiff  were  kept  waiting  from  day  to 
day  by  promises  made  on  behalf  of  defend- 
ant, but  little  could  be  done  by  the  hands. 
The  testimony  tor  the  defendant,  on  the 
other  hand,  tended  to  show  that,  during 
these  delays,  the  day-laborers  In  plaintiff's 
employment  were  not  paid  by  him;  that 
they  were  not  used  in  bringing  up  back 
work,  such  as  surfacing  the  track  and  the 
like,  at  which  they  could  have  been  profit- 
ably employed,  and  at  which  it  was  cus- 
tomary to  employ  a  force  during  such  de- 
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lays;  and  that  much  of  the  delay  and  bad 
management  of  the  work  were  caused  by 
plaintiff  being  Intoxicated,  etc.  Plaintiff 
admitted  that  hHwaslntoxleatedattimes, 
but  his  testimony  tended  to  show  that 
this  did  not  occur  at  such  times  as  to  ln> 
terfere  with  his  manasement  of  the  work. 
The  testimony  for  plaintiff  further  tended 
to  show  that  after  plaintiff  had  completed 
laying  the  track  it  was  found  that  much 
of  it  was  nut  laid  according  to  the  con- 
tract, so  that  a  great  deal  of  wdrk  In  the 
way  of  surfacing,  etc.,  had  to  be  done  up- 
on it ;  and  that,  up  to  the  9th  of  August, 
nor  at  any  other  time  about  that  date, 
was  there  anything  erer  said  by  plaintiff 
to  the  representative  of  defendant,  about 
blame  for  delay  or  damages.  The  testi- 
mony for  plaintiff  tended  to  show  that  he 
was  entitled  to  be  paid  for  employing  per- 
sons to  watch  the  cattle-gaps;  while  the 
testimony  for  the  defendant  tended  to 
show  that  much  of,  If  not  all,  this  claim 
was  unfounded.  The  testimony  for  plain- 
tiff further  tended  to  show  that  he  was  en- 
titled to  be  paid  for  excavations  made  for 
cattle-guards,  as  claimed  by  him  in  the 
declaration;  ,while,  on  the  other  band, 
the  testimony  for  defendant  tended  to 
show  the  contrary.  As  to  the  credits 
claimed  by  defendant  and  denied  by  plain- 
tiff, the  testimony  for  defendant  tended  to 
show  that  it  was  entitled  to  the  amount 
paid  Wlngtield  and  Allen,  $60,  because  it 
was  for  framing  cattle-guards  which  It 
paid  for,  and  which  were  embraced  in  the 
95  cattle-guards  for  which  plain  tiff  claimed 
payment  of  it;  It  was  entitled  to  the  cred- 
it claimed  for  the  amount  paid  D.  A.  Cray- 
ton,  f  103.45,  on  July  10th, for  a  similar  rea- 
son; and  to  the  credit  claimed  for  the 
amount  paid  J.  A.  Crayton,  $2U0,  on  June 
9th,  for  a  similar  reason;  and  that  it  was 
entitled  to  a  credit  for  the  amountclalmed 
to  have  been  paid  Alexander,  f 235.75,  on 
August  9th,  for  a  similar  reason.  As  to 
these  creditH,  (except  f  99  in  the  Alexander 
transaction,)  plaintiff  testified  that  he 
knew  nothing  of  them.  Histestimony  tend- 
ed to  show  that  they  wete  credits  which 
should  not  be  allowed  against  him.  Upon 
the  subject  of  the  labor  of  convicts  for 
which  defendantclttimed  a  creditof  f 7,176.- 
23,  theevldenceforplalntiff  tended  to  show 
that,  without  his  knowledge,  the  defendant 
putconvicts  todo  work  which  wascovered 
by  his  original  contract;  that,  when  be 
remonstrated  on  the  subject,  he  was  told 
that  It  was  done  because  tbei%  was  some 
trouble  among  the  men  in  his  employment, 
and  it  was  thought  by  defendant  be  would 
not  be  able  to  get  his  work  through  in 
time;  that  ho  was  told,  by  persons  au- 
thorized to  represent  defendant,  that  it 
could  do  the  work  cheaper  than  he  could, 
and  what  profits  tliere  wotald  be  in  it  of 
course  It  would  be  willing  to  give  to  him ; 
that  it  would  put  these  men  on  and  do  the 
work,  and  would  not  churge  plaintiff  any- 
thing hut  the  cost  of  doing  it,  and  he  re- 
plied that,  if  It  would  cost  him  nothing  but 
the  actual  cost  of  the  convicts  on  the 
work,  he  was  satisfied  to  let  them  go 
ahead ;  that  he  never  made  an  arrange- 
ment with  defendant  by  which  he  was  to 
pay  it  at  the  rate  of  f  1.25  a  day  for  these 
convlcta;    that  the  agreement  was  that 


defendant  was  to  go  ahead  and  do  the 
work,  and  whatever  it  cost  it  would 
charge  plaintiff;  that  there  was  never 
anything  said  to  him  about  $1.25  per  day 
until  after  the  work  was  completed,  when 
the  defendant  presented  its  claim  to  him, 
and  he  objected  to  it  at  the  time.  Dpun 
the  other  hand,  the  testimony  for  defend- 
ant tended  to  shqw  that  its  claim  as  to 
the  amount  due  it  for  the  convict  labor 
was  correct;  that  plaintiff  was  drunk  and 
neglecting  his  work ;  that  his  hands  had 
struck  because  they  were  not  paid;  that 
it  was  necessary  for  defendant  to  put  a 
force  to  work  in  order  that  the  work 
should  be  completed  within  the  time  by 
which  plaintiff  had  agreed  to  finish  it,  or 
else  defendant  would  have  had  a  heavy 
forfeit  to  pay ;  that  the  situation  w  as  dis- 
cussed with  plaintiff,  and  it  was  agreed 
that  the  convicts  should  be  put  to  work 
at  $1.25  per  day  for  the  convicts,  and  $2 
per  day  for  foremen,  and  plaintiff  should 
be  charged  for  the  days  they  worked ;  that 
plaintiff  consented  to  this  arrangement, 
appeared  to  be  gratified  at  it,  and  defend- 
ant told  him  to  go  on  under  just  the  same 
terms;  that  It  would  charge  him  as  above 
stated  per  day,  and  then  credit  him  with 
$300  a  mile  just  as  he  was  getting  credit 
on  the  other  arrangement;  that,  when 
the  account  was  presented  to  plaintiff 
after  the  completion  of  the  work,  he  did 
not  object  to  It;  and  that  theconvictR  cost 
about  70  cents  each  per  day,  guards  were 
paid  $1  per  day,  and  foremen  about  $2  per 
day,  and  the  number  employed  was  stat- 
ed. Much  of  the  testimony  in  the  ease 
was  upon  the  subject  of  credits  claimed  by 
defendant  for  payments  made  to  plaintilT, 
and  principally  upon  the  credits  of  June 
7th. $1,200. and  June  20th,  $745.  Upon  thU 
subject  the  testimony  for  defendant  was 
positive  that  it  paid  to  plaintiff,  through 
Bates,  $950  of  the  amount  for  which  it 
claimed  credit  under  the  date  of  June  7tb, 
although  it  did  not  produce  his  receipt  for 
this  sum:  and  It  was  equally  positive 
that  it  paid  to  plaintiff,  through  Bates, 
the  $745  claimed  as  a  credit  under  date  of 
June  20th;  and  that  $200  of  the  item  of 
.June  7th  was  paid  at  plaintiff's  request  to 
Stephens,  this  amount  of  $2(K)  being  prob- 
ably covered  by  the  amount  claimed  by  it, 
and  admitted  by  plaintiff  as  the  amount 
paid  Stephens  under  date  of  June  9tb. 
The  testimony  for  plaintiff  tended  to  show 
that  of  these  two  amounts,  to-wit.  $1,200 
and  $745,  he  may  have  received  $740  or  $S40, 
he  was  uncertain  which,  but  certainly  no 
more  than  $840. 

The  Jury  found  for  plaintiff  $4,237.17 
principal,  with  interest  and  costs,  and  de- 
fendant moved  for  a  new' trial  upon  the 
following  grounds:  (1-3)  Verdict  con- 
trary to  law,  evidence,  etc.  (4)  Error  In 
charging:  "The  burden  is  on  the  plaintiff 
to  satisfy  your  minds  as  to  the  number 
of  miles  of  track-laying  his  contract  em- 
braced. He  insists  that  it  covered  all  the 
way  from  K'>me  to  Redmond's  section. 
The  defendant,  on  the  contrary,  insistg 
that,  under  the  terms  of  the  contract  as 
finally  understood  and  agreed  between 
the  parties,  the  plaintiff's  part  only  ex- 
tended from  the  Rome  and  Decatur  junc- 
tion to  Redmond's  section.    This  Is  a  sim- 
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pie  Imae  of  fftct  to  be  decided  by  yoa  in 
the  U^bt  of  the  evidence,  and  of  all  the 
facta  and  circamstaucee  ol  the  case  as  dis- 
closed. 11  you  find  this  Issue  with  the 
plaintiff  you  will  give  him  an  additional 
credit  of  f  1,200,  of  course  subject  to  a 
counter-charge  for  the  reasonable  cost  of 
the  work.  If  yon  find  it  with  the  defend- 
ant, you  need  take  no  further  notice  of 
it,  as  it  is  covered  under  the  agreement. " 
(5)  Error  in  chanting:  "If  you  believe 
from  the  evidence  that  the  defendant 
agreed  with  the  plaintiff  to  furnish  all  the 
material,  and  to  carry  it  to  the  point  of 
work;  and  that  on  and  after  the  1st 
of  March  the  road-bed  should  be  graded, 
and  trestles  built  ready  to  receive  the 
track  as  fast  as  plaintiff  woald  need  the 
same  for  laying  the  track, from  both  ends; 
and  tbat  plaintiff  put  himself  into  posi- 
tion to  carry  the  work  forward  with  a 
reasonable  force  of  hands  proportioned  to 
the  work  to  be  done,  and  the  time  It  was 
to  be  done  in ;  and  tbat  defendant  broke 
its  contract,  and  did  nothave  its  road-bed 
graded  and  its  trestles  built  as  fast  as 
pialntin  demanded  the  same  for  carrying 
out  bis  own  contract  with  them;  and 
that  thereby  his  force  of  hands  were  nec- 
eenarily  and  unavoldedly  kept  idle,  and 
the  plaintiff  suffered  damage  from  this 
cause, — be  would  be  entitled  to  recover 
therefor.  It  would  be  the  duty  of  the 
plaintiff,  if  you  find  the  contract  as  he  In- 
sista  it  was.  to  so  employ  his  bands  as  to 
diminish  his  damages  as  uinch  as  possi- 
ble, and  to  avoid  damage  if  be  could  by 
the  exercise  of  reasonable  diligence.  If 
there  was  work  on  the  other  parts  of  the 
road  within  his  contract  which  he  could 
employ  them  on,  he  would  be  bound  to 
do  Ho;  and.  If  he  suffered  loss  by  bis  own 
negligence  .or  inattention,  he  could  not  re- 
cover therefor."  (6)  Error  In  charging: 
"The  defendant  insists  that  the  contract 
was,  that  they  would  furnish  the  work 
which  Mr.  Sullivan  had  to  do,  with  con- 
vict labor,  charging  him  for  laborers  f  1.25 
per  day,  and  foremen  or  bosses.  f2  per 
day,  and  would  allow  him  the  difference 
between  that  and  f300  a  mile.  Mr.  Sulli- 
van insists  that  the  contract  was  that  he 
was  to  be  charged  only  what  the  labor 
done  by  the  convicts  cost  the  defendant, 
and  that  they  were  to  allow  him  the  differ- 
ence. Now,  if  you  believe  from  the  evi- 
dence tbat  the  defendant  was  to  pay  the 
plaintiff  the  difference  between  the  actual 
cost  of  the  convict  labor  to  them  and  f800 
a  mile,  for  the  part  of  the  road  on  which 
they  entered  with  these  convicts  within 
Mr.  Sullivan's  contract,  you  would  ascer- 
tain from  the  evidence  what  this  cost  was, 
and  charge  him  with  only  tba  actual 
cost."  (7)  The  testimony  did  not  show 
what  part  of  the  time,  if  any,  during  de- 
lays, was  actually  lost  by  the  force.  (8) 
The  court  erred,  after  having  read  his 
charge  to  the  Jury,  in  giving  his  charge, 
which  was  in  writing,  to  the  jury,  who 
bad  it  with  them  in  their  room  during 
tbeir  consideration  of  the  verdict,  and  un- 
til the  verdict  was  rendered.  (9)  Error  In 
ebarglng:  "Mr.  Sullivan  insists  that  the 
contract  wan  that  be  was  to  be  charged 
only  what  the  labor  done  by  the  convicts 


cost  the  defendant,  and  tbat  they  were  to 
allow  him  the  difference."  (10)  Because 
of  newly-discovered  evidence.  (11)  Be- 
cause, when  speaking  of  the  agreement 
made  by  the  parties  pending  the  trial,  as 
to  admitted'and contested  items,  the  court 
charged  the  jury  as  follows)  "You  should 
credit  plaintiff  with  what  is  admitted  in 
this  agreement  to  be  due  him,  and  charge 
him  with  the  amount  admitted  to  have 
been  received  by  him;  that  is,  credit  him 
with  $19,634.96,  and  charge  him  with 
f  10.14H.50. "  Defendant  inslHts  that  this 
amount  limited  the  amount  admitted  by 
the  plaintiff  to  the  f10,143.50,  and  prevent- 
ed the  jury  from  considering  al  1  the  f9,- 
142.51  cash  admitted  in  the  declaration, 
and  by  plaintiff's  testimony.  (12)  Because 
the  court,  when  speaking  of  the  creditsfor 
$950  and  $745,  claimed  by  defendant,  erred 
In  charging  as  follows:  "  If  you  are  satis- 
fled  from  the  evidence  that  Mr.  Sullivan 
got  these  sums,  or  either  of  them,  or  any 
part  thereof,  you  should  charge  him  with 
the  amount  he  actually  received.  If  yon 
are  not  so  satisfled,  you  will  disallow 
them."  Testimony  was  offered  by  both 
parties  as  to  these  two  items,  and  defend- 
ant insisted  that  they  were  embraced  in 
the  $9,142.50  admitted  by  plaintiff,  and  for 
that  reason  should  be  allowed.  This 
charge  confined  the  jury  to  the  evidence, 
and  excluded  consideration  of  the  admis- 
sion in  the  declaration,  and  It  allowed  the 
Jury  to  And  against  plaintiff's  admission, 
as  a  witness,  that  lie  got  part  of  the  $950. 
(13)  Because  the  court  erred,  when  in 
speaking  of  the  credibility  of  witnesses,  be 
charged  the  jury  to  consider  "the  charac- 
ter of  each  witness,  and  his  opportunity  to 
know  the  facts  about  which  he  testifies." 
There  was  no  testimony  as  to  the  charac- 
ter of  any  witness. 

In  support  of  the  ground  as  to  newly- 
discovered  evidence,  the  defendant  pro- 
duced a  rfx^iptaigned  by  plaintiff,  and  dat- 
ed J  une  9,  1888,  acknowledging  the  receipt 
from  Bates,  superintendent  for  defendant, 
of  $950.  Also  the  affldavit  of  one  Schafer, 
who,  during  1888,  was  employed  as  an 
engineer  to  lay  track  for  Sullivan.  This 
affidavit  was  to  the  effect  that,  when  the 
convicts  were  put  on  the  work,  Sullivan's 
men  were  on  a  strike,  and  had  been  for  a 
week,  because  they  had  not  been  paid ;  that 
it  was  rumored  in  the  camps  and  on  the 
works  that  Sullivan  was  in  Chattanooga 
on  a  spree,  and  when  he  came  upon  the 
work  he  had  the  appearance  of  one  who 
had  been  on  a  drunken  spree:  that  affiant 
was  present  every  time  the  hands  were 
paid  off  on  a  portion  of  the  work  covering 
several  of  plaintiff's  claims  for  delays,  and 
the  day-laborers  were  never  paid  for  lost 
time  or  for  the  time  when  they  were  not 
at  work:  that  during  the  delays  at  Cabin 
creek  and  Summit  cut,  there  was  plenty 
of  surfacing,  back  spiking,  and  lining,  etc., 
to  do,  and  the  force  was  kept  employed 
at  these;  and  that  sometimes  during  de- 
lays the  weather  would  be  bad  so  that 
the  hands  could  not  have  worked  if  there 
bad  been  no  delay  from  other  causes.  Al- 
so the  affidavit  of  the  engineer  who  ran 
the  construction  train  forplaintlff  when  he 
was  laying  a  portion  of  the  track  In  ques- 
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tion.  TliiB  affldarlt  was  to  the  effect  that 
the  construction  train  brought  material  tor 
track  layinK  faster  than  it  waa  used,  and 
no  delay  waa  caased  for  lack  of  material 
at  any  time  while  a£9ant  was  working 
for  Sullivan;  that  Sullivan  claimed  be  was 
short  of  hands, and  affiant  knew  that  ma- 
terial would  so  accumulate  that  a  train 
going  out  on  Friday  would  not  go  back 
with  another  load  until  the  following 
Tuesday ;  that  the  day-laborers  were  not 
paid  except  for  the  actual  time  put  in  by 
them ;  and  that  there  was  no  necessity  for 
any  hands  to  be  idle,  for  there  was  plenty 
of  work  to  do  in  putting  In  lacking  ties, 
surfacing,  etc.  Also  the  affidavit  of  one 
of  the  Jurora  who  tried  the  case  to  the 
effect  that  his  hearing  wcw  impaired; 
that  he  tried  to  hear  what  was  said  on 
this  trial,  but  could  not  say  whether  he 
did  bear  it  all ;  and  that  he  can  read  com- 
mon plain  writing  on  familiar  subjects, 
and  examined  the  charge  of  the  judge  in 
this  case,  but  some  parts  of  it  be  could  not 
read  sufficiently  to  make  sense  of  it.  Also 
the  affidavits  of  W.  B.  Lowe  and  J.  W. 
English  to  the  following  effect :  English 
is  president  of  defendant,  and  Liowe  one  of 
Its  directors,  Lowe  having  charge  of  the 
work  in  qnestion.  Lowe  had  charge  also 
of  the  preparation  of  this  case,  and  prior 
to  the  trial  searched  for  receipts  given  by 
plaintiff  for  money  paid  him.  Ue  searched 
In  all  the  places  where  such  papers  were 
kept  by  the  company  and  its  officers  and 
agents,  and  produced  on  the  trial  all  such 
as  he  could  find.  He  searched  for  the  re- 
ceipt for  $950  given  by  Sullivan  to  Bates 
on  June  9, 1888;  and,  after  diligent  search 
In  every  place  where  it  was  likely  to  be  or 
where  he  had  any  hope  of  finding  it,  he 
failed  to  find  It.  Since  the  trial,  in  look- 
ing over  some  old  papers  that  had  been 
considered  of  no  value,  and  were  not  in 
the  usual  or  proper  place  for  valuable  pa- 
pers, he  did  find  It.  Neither  he  nor  English 
knew,  until  after  the  trial,  that  the  facts 
stated  in  the  affidavits  above  mentioned 
could  be  proved  by  the  affiants,  and  they 
believed  each  of  the  affiants  to  be  reputa- 
ble and  worthy  of  credit.  The  attorneys 
for  the  defendant  also  made  affidavit,  to 
the  effect  that  they  had  no  knowledge 
where  the  receipt  of  Sullivan  tor  the  $950 
was,  until  after  the  trial,  and  that  they 
did  not  know,  until  after  the  trial,  that 
the  facts  stated  in  the  affidavits  as  above 
mentioned  could  be  proved  by  the  affiants. 
The  motion  was  overruled,  and  the  de- 
fendant excepted. 

J.  L.  Hopkins  &  Son  and  Candler,  Tbom- 
aoD  A  Candler,  for  plaintiff  in  error.  Cal- 
boun.  King  &  Spalding  and  Dean  &  Smith, 
tor  defendant  In  error. 

Br.RCKLBT,  C.  J.  The  facts  appear  in  the 
official  report. 

1.  There  was  no  error  In  the  charge  of 
the  court  set  out  in  the  fifth  ground  of  the 
motlou  for  a  new  trial,  which  Instructed 
the  jury  that.  If  they  found  a  certain  state 
of  facts  by  which  the  plaintiff  suffered 
damage,  be  would  be  entitled  to  recover 
therefor.  The  point  is  made  that  the 
court  gave  the  Jury  no  rule  for  determin- 
ing the  kind  of  damage  or  tor  measuring 


the  amount.  Of  conrse  the  charge  Is  to 
be  applied  to  the  evidence,  and  that  shows 
that  thedamageconslsted  of  the  plaintiff's 
expenses  Incurred  pending  certain  inter- 
vals of  time  during  which  the  plalntlO 
could  not  proceed  with  the  work  by  rea« 
■on  of  the  failure  of  the  defendant  to  have 
ready  tor  his  use  preliminary  work  which 
was  essential.  The  evidence  also  furnished 
material  from  which  the  amount  of  the 
damage  could  be  computed  by  the  Jury. 
It  is  said,  also,  that,  if  the  delays  occurred, 
it  was  the  plaintiff's  duty  to  keep  bis 
hands  engaged  on  "back  work,"  and  that 
he  was  not  bound  to  pay,  and  never  did 

gay,  his  laborers  when  they' were  kept  Idle 
y  delays;  also,  that  testimony  was  In- 
troduced on  this  question,  and  that  the 
court  withheld  from  the  jury  that  part  of 
the  defense,  and  the  testimony  relating  to 
It.  This  criticism  is  met  by  the  clause  of 
the  charge  which  made  It  a  condition  ot 
recovery  that  the  defendant  should  have 
broken  its  contract,  and  that  thereby  the 
plaintiff's  force  were  necessarily  and  un- 
avoidably kept  idle,  and  that  the  plaintiff 
suffered  damag;e  from  this  cause.  Had 
more  specific  instructions  been  desired,  the 
attention  of  the  court  should  have  been 
called  to  it  by  way  ot  request  to  amplify 
and  particularice. 

2.  The  sixth  ground  ot  the  motion  tor  a 
new  trial  takes  Issue  with  the  court  as  to 
what  was  or  was  not  insisted  upon  by  the 
plaintiff  and  the  defendant  respectively. 
We  understand  the  court  to  mean  that 
each  party  insisted  upon  something  at  the 
trial,  and  that  what  each  insisted  upon 
was  thus  and  so.  This  statement  must . 
be  taken  here  as  correct,  inasmuch  as  the 
judge  nnither  certifies  that  it  is  incorrect 
nor  that  he  was  requested  to  vary  or  mod- 
ify it.  The  same  may  be  said  qf  the  ninth 
ground  of  the  motiun,  which  makes  a  like 
criticism  upon  the  charge  of  the  court  as 
to  what  the  plaintiff  insisted  upon.  It 
seems  to  be  thought  by  the  learned  coun- 
sel for  the  defendant  (the  plaintiff  In  error 
here)  that  the  court  was  endeavoring  to 
make  a  summary,  not  of  the  plalutift'B 
claim,  but  of  his  testimony.  We  see  noth- 
ing to  indicate  that  the  court  was  at- 
tempting, In  this  part  of  the  charge,  to 
follow  the  plaintiff  as  a  witness,  but  only 
to  state  his  position  as  a  party.  It  was 
for  the  Jury  to  determine  whether  or  not 
what  he  insisted  upon  as  a  party  waa 
supported  by  hia  own  or  any  other  testi- 
mony. 

R.  The  seventh  ground  of  the  motion 
states  that  the  testimony  did  not  show 
what  part  of  the  time.  If  any,  during  de- 
lays was  actually  lost  by  the  force.  We 
think  the  evidence  affords  data  upon 
which  to  make  a  fair  computation  of  the 
amount  of  damages  resulting  from  lost 
time;  at  all  events,  that  the  minimum,  U 
not  the  maximum,  of  loss  could  be  ascer- 
tained. 

4.  The  eleventh  ground  of  the  motion 
excepts  to  the  court's  charge  touching  the 
agreement  of  the  parties  made  pending  the 
trial  as  to  admitted  and  contested  items, 
the  court  saying:  "You  should  credit  tlM 
plaintiff  with  what  Is  admitted  in  this 
agreement  to  be  due  him.  and  charge  Um 
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with  the  an*  >unt  admitted  to  have  been 
received  hy  him ;  that  is,  credit  him  with 
4(19,(KU.96.and  charge  him  with  $10,148.60." 
The  complaint  ia  that  this  limited  the 
amount  admit jted  by  the  plalntlfl  to  flO,- 
143.B0,  and  prevented  the  jury  Irom  consld- 
erinK  all  of  the  $g,142..50  admitted  in  the 
declaration  and  the  plalntlfl'B  testimony. 
This  crlticisra  Is  altogether  unfounded. 
The  court  was  charging  speciflcally  upon 
the  agreement  made  at  the  trial,  and  Its 
effect  as  to  two  aggregate  sums,  the  one 
to  be  placed  on  one  side  of  the  account, 
and  the  other  on  the  other  side.  Surely 
what  the  court  said  was  literally  correct, 
and  to  our  minds  it  would  carry  no  impli- 
cation as  to  how  any  item  or  items  not 
included  In  the  agreement  were  to  be  dealt 
with.  It  in  not  pretended  that  an  express 
negative  was  put  upon  the  allowance  of 
any  sum  admitted  In  the  declaration  or  in 
the  plaintiff's  testimony,  and  to  imply 
such  a  negative  the  Jury  would  have  to 
place  upon  the  court's  lai]guag:e  a  strained 
and  distorted  construction.  We  do  not 
mean  to  say  that  the  agreement  itself 
would  not  bear  that  construction,  for  we 
rather  thiulc  <t  would,  so  far  as  any  ad- 
missions in  the  declaration  are  concerned, 
one  of  the  purposes  of  the  agreement  seem- 
ing to  be  to  group  together  all  the  admit- 
ted and  disputed  items  for  and  against 
each  party.  We  can  discover  no  clear  rea- 
son why  the  court,  the  counsel,-  and  the 
Jury  should  not  have  looked  to  the  agree- 
ment for  all  the  material,  or  rather  for  a 
description  of  it,  out  of  which  the  full  ac- 
count between  the  parties  was  to  be  con- 
structed ;  but  what  we  rule  is  that  this 
part  of  the  charge  was  not  erroneous. 

5.  The  twelfth  ground  of  the  motion 
complains  that  the  courtcharged  in  away 
to  exclude  from  the  consideration  of  the 
Jury  the  effect  of  an  admission  made  in  the 
declaration  upon  certain  Items,  one  for 
$860,  the  other  for  f  745,  claimed  by  defend- 
ant. II  either  of  these  items  was  included 
In  the  admission  of  the  gross  sum  of  f9,- 
142.60  set  out  by  the  plalntiti  in  bis  decla- 
ration,  we  think  theattention  of  the  court 
should  have  been  called  to  that  fact.  It 
dooR  not  appear  that  the  court  knew  or 
wasiniormed  thattheee  itemsentered  Into 
that  gross  sum,  or  that  the  defendant 
claimed  that  such  was  the  fact.  The  court, 
thinking  no  doubt  that  theqnestlon  61  the 
allowance  of  these  items  turned  on  the  ev- 
idence and  not  on  the  pleading.  Instructed 
the  Jury  accordingly ;  and  if  they  were  In 
fact  covered  up  and  comprehended  in  a 
larger  sum  so  as  not  to  be  recognisable 
without  an  examination  of  the  pleadings, 
why  did  counsel  remain  silent,  and  forego 
the  benefit  of  an  admission  which,  as  now 
suggested,  was  contain.ed  in  the  declara- 
tion itself?  We  can  find  nosuch  admission 
In  the  declaration;  that  is,  none  which 
Identifies  these  items  as  matters  Included 
In  the  gross  sum  of  $9,142.50  designated  in 
the  declaration  as  ca.sh  paid  by  the  de- 
fendant to  the  plaintiff,  without  the  speci- 
fication of  any  particulars.  The  declara- 
tion is  silent  as  to  particalors. 

0.  According  to  Oholston  v.  Oholston, 
81  Qa.  625,  it  was  not  correct  practice  to 
■end  out  with  the  Jury  the  written  charge 


of  the  court  read  to  them  from  the  bench. 
There  is  no  statutory  provision  in  this 
state  on  the  subject,  and  that  being  so, 
were  we  to  follow  tbe.rule  which  prevails 
in  some  Jurisdictions,  we  could  hold  the 
matter  subjeqt  to  the  discretion  of  the 
court.  2  Thomp. Trials,  $2588.  Thereason 
given  by  the  trial  Judge  for  allowing  the 
charge  to  go  out  in  this  instance  was  that 
it  had  In  It  many  statements  as  to 
amounts,  etc.,  which  the  Jury  could  not 
remember,  and  for  which  they  would  want 
to  make  reference  to  the  charge.  We  find 
this  to  be  HO,  and,  as  no  objection  was 
made  by  counsel  tosendlngthe  charge  out, 
we  think  it  is  no  cause  for  a  new  trial. 
Indeed,  some  of  us  regard  It  as  a  whole- 
some practice  for  every  cane.  But  we  all 
agree  that  at  most  it  is  only  an  irregular- 
ity, and  that  the  omission  to  object  was 
a  waiver  of  objection.  Bass  v.  Winfry,  20 
Oa.  634,  opinion  by  Bemninq,  J. 

7.  It  is  complained  that  the  court 
charged  the  Jury,  In  speaking  of  the  credi- 
bility of  witnesses,  to  consider  the  charac- 
ter of  each  witness,  and  his  opportunity 
to  know  the  facts  about  which  he  testifies. 
There  was  no  testimony  as  to  the  charac- 
ter of  any  witness.  For  this  reason  the 
charge,  while  it  was  Irrelevant,  could  not 
have  been  more  hurtful  to  one  party  than 
to  the  other.  There  is  no  cause  for  treat- 
ing it  as  prejudicial  to  the  defendant 
rather  than  to  the  plaintiff.  It  would  not 
be  sound  law  to  grant  a  new  trial  on  ac- 
count of  an  irrelevant  charge  not  neces- 
sarily hurtful  to  either  party,  unless  it  was 
likely  to  have  influenced  the  verdict.  In 
this  case,  we  can  see  no  reason  for  sus- 
pecting that  this  allusion  to  character  had 
any  Influence  whatever.  Indeed,  on  ac- 
count of  certain  facts  In  the  record,  the 
defendant  has  much  less  cause  to  complain 
of  it  than  the  plaintiff.  It  will  be  observed 
that  the  charge  made  no  express  reference 
to  any  knowledge  which  the  Jurors  them- 
selves might  have  touching  the  character 
of  witnesses,  and  In  this  respect  it  differs 
from  the  cases  of  Anderson  v.  Tribble,  66 
Oa.  584;  Head  v.  Bridges,  67  Oa.  227;  and 
Howard  v.  Btate,  73  Oa.  84.  We  were  re- 
quested to  review  these  cases,  in  so  far  as 
they  sanction  the  mere  personal  knowl- 
edge of  Jurors  touching  the  character  of 
witnesses  as  a  factor  in  the  determination 
of  credibility.  We  are  strongly  inclined  to 
the  opinion  that  in  this  respect  they  are 
unsound,  but  we  can  make  no  authorita- 
tive ruling  upon  the  question  in  disposing 
of  the  present  case;  or  the  charge  no  w  un- 
der examination,  fairly  construed,  does 
not  present  the  point.  It  was  Inapplica- 
ble in  its  terms,  for  the  reason  that  there 
was  no  evidence  to  which  the  Jury  could 
properly  apply  it,  and  they  were  not  in- 
structed to  apply  It  to  their  own  informa- 
tion or  personal  knowledge.  This  is  all 
we  deem  necessary  to  say  on  this  topic  at 
present. 

8.  The  court  erred  in  charging  the  Jury, 
as  set  out  in  the  fourth  ground  of  the  mo- 
tion for  a  new  trial,  in  one  particular, 
which  was  after  saying  that.  If  the  Jury 
found  that  the  four  miles  of  railway  ex- 
tending from  Rome  to  the  Home  and  De- 
catur Junction  was  included  In  the  con- 
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tract,  they  would  g^ve  the  plalntifr  credit 
for  fl,a0O.in  adding :  "  Of  coarse  snbjectto 
a  counter-tharKe  for  the  reasonable  cost 
of  the  work."  We  think  there  was  no  ev- 
idence to  warrant  the  Jury  in  looklnfr  to 
the  reasonable  cost  of  the  work  for  aoieas- 
nre  of  the  correct  counter-claim  against 
this  $1,200  Item.  If  this  four  miles  were 
embraced  In  the  contract,  the  plaintiff 
would  be  entitled,  either  to  the  difference 
between  f  1,200  and  the  cost  to  the  defend- 
ant of  dotnK  the  work  by  convict  labor  or 
to  tlie  difference  between  f  1 ,200  and  the 
price  of  the  convict  labor,  as  contended 
tor  by  the  defendant.  There  was  evidence 
tending  to  show  that  the  reasonable  cost 
of  the  work  was  $1,100,  the  plaintiff  hav- 
ing testified  that  his  proiits  on  the  work 
done  by  hlinself  averaged  $25  a  mile.  If 
the  Jury  followed  the  instructions  of  the 
court,  they  most  probably  allowed  the 
plaintiff  $100  for  these  four  miles.  We  can- 
not ascertain  from  the  evidence,  certainly 
not  without  a  great  deal  of  study  and  cal- 
culation, what  It  actually  cost  the  defend- 
ant to  do  this  work  by  convict  labor. 
Nor  can  we  make  an  accurate  estimate  of 
how  much  the  convict  labor,  estimated  at 
the  price  contended  for  by  the  defendant, 
wofild  amount  to  for  this  particular  part 
of  the  work.  But  on  no  baflis  of  calcula- 
tion which  the  evidence  anywhere  points 
out  would  the  cost  of  doing  this  work  at 
the  prices  claimed  by  the  defendant  for 
convict  labor  exceed  $300  a  mile,  the  com- 
pensation which  by  the  original  contract 
was  to  be  paid  to  the  plaintiff  for  doing 
it.  We  think  the  results  of  the  error  in 
the  charge  of  the  court  may  be  wholly 
eliminated  by  assuming  that  the  jury  could 
not  have  allowed,  and  did  not  allow,  for 
this  item  more  than  $25  per  mile,  as  the 
difference  between  the  reasonable  cost 
given  them  as  a  standard  In  the  charge  of 
the  court  and  the  $300  per  mile  which  the 
plaintiff  would  have  been  entitled  to  re- 
ceive, had  he  done  the  work  himself.  We 
think,  therefore,  tha  t  If  a  new  trial  were 
had  on  account  of  this  error,  It  would  not 
Involve, exceeding  $100,  as  matter  fairly  In 
dispute,  on  which  the  error  of  the  court 
could  have  had  any  influence.  Rather 
than  order  a  new  trial  unconditionally  on 
account  of  this  disputed  item,  we  prefer 
to  reverse  the  judgment  overmllng  the 
motion  for  a  new  trial,  with  direction 
that.  If  the  plaintiff  will  write  off  from  the 
verdict  $100,  and  the  Interest  recovered  on 
that  sum,  the  judgment,  modified  to  con- 
form thereto,  then  stand  affirmed. 

9.  The  newly-discovered  evidence  is  fair- 
ly open  to  the  objection  that  It  Is  cumula- 
tive, and  to  the  further  objection  that 
there  was  no  full  diligence  in  procuring 
some  of  it  in  time  to  be  used  on  the  trial. 
With  these  Infirmities,  we  cannot  hold  It 
good  cause  for  a  new  trial.  Touching  the 
payment  covered  by  the  newly-found  re- 
ceipt, there  was  evidence  at  the  trial  from 
both  sides,  and  there  is  no  certainty  or 
even  probabllKy  that  the  Jury  did  not  fol- 
low the  defendant's  evidence  as  to  the 
amount  of  the  payment,  which  was  the 
•ameamount  shown  by  the  receipt.  Judg- 
ment affirmed,  with  direction. 


(88  Ga.  1S6) 

MooBK  et  al.  ▼.  Neill. 

Waxelbadm  et  al.  v.  Same. 

(Swprtme  Court  of  Oeorgia.    Nov.  21,  1890.) 

Validitt  or  ATTACBmirm— Ambncmbiit. 

1.  Tbese  attachments  were  void,   under  tba 

ruling  In  Melnhard  v.  Neill,  85  Oa.  — ,  11  S.  EL 

Rep.  618. 

3.  Void  attachments  would  derive  no  validitr 
from  any  amendment  of  the  petitions  on  whi<£ 
they  were  issued,   void  proceedings  not  being 
amendable. 
(Syllabiu  by  the  Court.) 

Ek-ror  from  superior  court,  Burke  coun- 
ty ;  RoNET,  Judge. 

Phil.  P.  Johnston  and  E.  L.  Brlason, 
for  plaintiffs  in  error.  Lawson  A  Call»- 
way  and  Boykin  Wright,  for  defendant  In 
error. 

BLBCKI.KT,  C.  J.  1.  The  affidavit  sup- 
porting the  petition  for  attachment  in 
each  of  these  cases  were  substantially  the 
same  In  all  essential  particulars  as  those 
which  were  ruled  insufficient  in  Meinhard 
V.  Neill,  85  Ga.  —  USE.  Rep.  618.  That 
case,  being  directly  in  point,  is  a  controll- 
ing, and  to  UB  a  satisfactory,  authority  in 
the  present  cases. 

2.  The  only  remaining  question  Is  wheth- 
er the  court  erred  In  denying  the  applica- 
tion made  by  the  plaintiffs  in  attachments 
to  amend  their  petitions  for  attachment 
by  appending  to  the  same  certified  copies 
of  certain  documents  connected  with  other 
attachment  cases,  but  which  had  never 
been  part  or  parcel  of  the  papers  apper- 
taining to  these  two  cases,  or  either  of 
them.  This  application  was  made  long 
after  the  attachments  were  issued  and 
levied,  and  not  until  a  motion  was  pend- 
ing to  dismiss  the  levy,  which  motion  in- 
volved the  question  whether  the  attarb- 
ments  on  their  face  wem  void.  Their  v«^ 
lldity  or  Invalidity  would  have  to  be  de- 
termined before  the  right  to  amend  the 
petitions  could  properly  be  decided ;  for.  It 
they  were  void,  there  was  nothing  to 
amend.  That  they  were  void,  is  estal>- 
llshed  by  the  case  of  Meinhard  v.  Neill, 
above  cited.  It  follows  that,  In  Its  effecta, 
that  case  is  controlling  on  the  question  of 
amendment  also.    Judgment  affirmed. 

(87  Va.  119,  123) 
ATLiANTIC  &  D.  R.  C!o.  y.  RSID. 

Same  t.  Trcttt. 

(Suipreme  Court,  of  Appeaii  of  Viirginta.    Nov. 

Ware  or  Brkoh— -Juiiisdiotionai.  AjfocitT. 
The  supreme  odurt  of  appeals  has  no  Juris- 
diction of  a  writ  of  error  by  a  railroad  company, 
in  condemnation  propeedings,  from  the  award  of 
a  second  board  of  commissioners,  where  the  dif- 
ference between  such  award  and  tliat  of  the  first 
board,  to  which  the  railroad  company  did  not  ob- 
ject, and  which  was  set  aside  on  motion  of  tha 
land-owner,  is  less  than  tS(X),  which  sum  is  fixed 
as  the  limit  of  the  appellate  Jurisdiction  ot  snob 
court  by  Const  Va.  art  0,  {  2. 

C.  H.  Cauaey,  tor  plaintiff  in  error.  Let 
Britt,  for  defendant  in  error  Reld.  R.  M. 
Pnatia,  for  defendant  in  error  Troltt. 
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Richardson,  J.  Tbese.areseparate  writs 
of  error  to  two  separate  JudgmentH  of  the 
circuit  conrt  of  Nansemond  county  ren- 
dered on  the  IBtb  day  of  February ,  1889,  af- 
firming the  Judgments,  respectively,  of  the 
county  court  of  said  county,  in  the  above- 
entitled  causes,  in  certain  proceedings  talc- 
en  in  said  county  court  by  the  Atlantic  & 
Danville  Kailroad  Company  to  condemn 
80  much  of  theland  upon  the  lineof  itsroad 
in  said  county  as  it  proposed  to  talce  for  its 
purposes.  The  facts  are  these:  TbeAtian. 
tic  A  Danville  Railroad  Company, desiring 
to  bave  condemned  for  its  right  of  way 
through  Nausemond  county,  so  mucft  land 
as  was  necessary  for  that  purpose,  after 
having  posted  and  published  notice  as  re- 
quired by  law,  proceeded  under  section 
1085,  Code  1887,  and  procured  from  the 
county  court  of  Nansemond  county  the 
appointment  of  a  board  ot  commissioners 
to  ascertain  a  Just  compensation  to  the 
owners  ot  the  lands  which  the  company 
proposed  to  talce;  said  section  1085  au- 
thorising the  commissioners  appointed 
thereunder  to  ascertain  the  compensation 
to  be  paid  to  all  the  owners  of  land  to  be 
taken  along  the  line  uf  the  road  In  the 
county.  This  board  of  commissioners  was 
appointed  on  the  IStb  day  ot  September, 

1887,  and  by  their  report,  which  was  re- 
turned to  court  at  the  succeeding  October 
term,  they  ascertained  that  Esther  Reid, 
the  defendant  in  the  first  of  these  causes, 
was  entitled,  as  a  Just  compensation  for 
the  land  of  which  the  said  Esther  is  tenant 
of  the  freehold,  and  which  is  wanted  by 
Bald  company,  to  the  sum  of  $100;  on  con- 
sideration of  which  report  the  said  county 
court  ordered  the  same  to  be  filed,  and  the 
consideration  thereof  continued,  and  that 
the  clerk  of  said  court  deposit  the  said 
sum  ot  flOO,  which  bad  been  paid  into 
conrt  by  said  company,  as  provided  by 
section  1083,  Code  1887,  in  the  Farmers' 
Bank  ot  Nansemond.  subject  to  the  further 
order  ot  said  court.  At  the  December 
term,  1887,  of  said  county  court,  the  de- 
fendants, by  their  attorneys,  moved  tfie 
court  to  quash  the  reports  theretofore  filed, 
because  ot  Informalities  and  irregularities 
appearing  on  the  face  thereof,  which  mo- 
tion the  court  suRtained,  and  the  report 
was  quashed.  And  thereupon,  on  the  mo- 
tion ot  the  defendants,  the  powers  of  the 
board  ot  commissioners  appointed  on  the 
13th  day  of  September,  1887,  were  revoked, 
and  they  were  removed  from  office,  and  a 
new  board  of  commissioners  was  ap- 
pointed by  said  county  court  in  the  room 
and  stead  of  the  board  first  appointed, 
and  the  new  board  so  appointed  was 
vested  with  all  the  rights,  powers,  and 
dotdee  imposed  b>  law  upon  the  board  ot 
commissioners  removed  as  aforesaid.  At 
the  January  term,  1888,  of  said  county 
court,  to-wit,  on  the  10th  day  of  January, 

1888,  the  first  board  ot  commissioners,  ap- 
pointed on  said  13th  day  of  Septemlier, 
iSSl,  made  a  second  or  supplemental  re- 
port, including  the  subject-matter  of  the 
compensation  of  their  first  report,  to  which 
second  report  the  defendants  at  once  ex- 
cepted, which  exceptions  the  court  sus- 
tained, and  quashed  the  said  report  of  the 
said  first  board  ot  commissioners,  and 
again  entered  an  order  by  which  it  revoked 


the  powers  ot  said  first  board  of  commis- 
sioners, and  removed  them  from  ofllce,  tor 
satisfactory  reasons  appearing  to  the 
court,  and  by  virtue  of  the  authority  con- 
ferred by  sections  lOSO  and  1086,  Code  1887. 
Thereupon  the  plaintiff  company  being 
present  by  counsel  during  the  whole  pro- 
ceeding, thecourt,  under  theauthority  con- 
ferred as  aforesaid,  appointed  again  the 
said  second  board  of  commissioners,  who 
were  vested  with  like  powers  and  duties  ot 
the  board  first  appointed.  To  this  action 
of  the  court,  the  plaintiff  company  took 
no  exceptions.  The  commissioners  consti- 
tuting the  new  board  severally  took  and 
subscribed  the  oath  in  manner  and  form 
prescribed  by  section  1086, Code  1887,  which 
oaths  were  certified  by  a  notary,  and, 
with  his  certificate,  filed  in  the  clerk's  office 
of  said  county.  Said  new  board  of  com- 
missioners, after  being  duly  sworn,  met  to- 
gether on  the  land  whereof  Esther  Reid 
was  tenant  of  the  freehold,  and  which  the 
said  company  proposed  to  take,  on  the 
17th  day  of  February,  1888,  and  ascertained 
the  coranensation  for  the  land  ot  Esther 
Reid  taken  at  the  sum  of  f  112.60,  and,  for 
the  damage  to  the  residue  ot  the  tract, 
the  sum  of  $160,  m  a  king  in  all  $262.50.  And 
the  said  board  made  report  to  said  county  - 
court  In  the  form  prescribed  by  the  stat- 
ute then  in  force,  (Acts  1883-84,  p.  60.)  To 
this  report  of  the  new  board  ot  commis- 
sioners, the  plaintiff  company  afterwards 
filed  exceptions;  and  on  the  24th  day  ot 
April,  1888,  the  parties  appearing  in  court 
by  counsel,  and  the  ptaiutifl  company  fail- 
ing to  introduce  any  evidence  except  what 
appeared  upon  the  face  of  the  proceedings, 
and  no  good  cause  being  shown  against 
thesald  report  of  thesecoud  board  of  com- 
missioners, the  court  confirmed  the  same, 
ordered  it  to  be  recorded,  and  entered  up 
Judgment  agninst  said  plaintiff  company 
in  favor  ot  Esther  Reid,  for  $112.60,  the 
excess  over  the  amount  assessed  by  the 
first  board  of  commissioners,  as  autborr 
Ized  by  section  1082,  Code  1887,  with  inters 
est  and  costs  against  said  company.  To 
this  Judgment  of  the  court,  the  piaintiK 
company  entered  two  bills  of  exceptions, 
which  were  signed,  sealed,  and  made  a 
part  of  the  record;  and  on  the  applica- 
tion of  said  railroad  company  a  writ  ot 
errortosnid  Judgment  of  the  county  court 
was  allowed  by  the  Judge  of  the  circuit 
court  ot  said  county.  On  the  15th  ot  Feb- 
ruary, 1889,  this  cause  came  on  tor  trial  in 
the  circuit  court,  when  the  said  Judgment 
of  the  county  court  was  affirmed,  and 
Ju<igment  was  entered  against  the  said 
plaintiff  company,  tor  said  sum  of  $112.50, 
with  interest  from  the  24th  day  of  April, 
1888,  until  paid,  and  costs.  To  this  Judg- 
ment ot  the  circuit  court,  a  writ  of  error 
was  allowed  by  one  of  the  Judges  of  this 
court. 

The  questions  upon  which  the  Judgment 
ot  this  court  iainvoked  are  set  forth  in  the 
plaintiff's  two  bills  of  exception  to  rul- 
ings ot  the  county  court;  but  these  ques- 
tions cannot  be  considered  by  this  court, 
as  the  case  must  go  off  upon  a  purely 
Jurisdictional  question.  The  Judgment  ot 
the  circuit  court,  which  is  complained  of 
here,  is  only  for  the  sum  of  $112.50,  a  sum 
manifestly  less,  at  the  date  of  the  Judg- 
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ment  complained  of,  than  9600,  the  mini- 
mum  JuriBdictlonal  amonnt  of  this  conrt. 
The  language,  "matter  In  controversy," 
as  used  In  reference  to  the  Jurisdiction  of 
this  court  in  section  2,  art.  6,  of  the  constl- 
tiition  ol  this  state.i  means  the  "subject 
of  litiKution,  the  matter  for  which  suit  is 
brought,  and  npon  which  issue  is  joined." 
Harman  v.  lynchbnrg,  33  Grat.  37.  FTn- 
doubtedly,  the  matter  in  controversy  in 
the  present  case  is  "a  matter  pecuniary, 
merely. "  The  right  of  the  railroad  com- 
pany to  take  the  land  of  the  owner  for  its 
purposes  is  not  contested,  nor  is  the  title 
of  the  defendant  to  said  land  in  any  way 
brought  in  question.  The  only  matter  in 
dispute  is  the  amonnt  of  damages  which 
the  railroad  company  must  pay  the  owner 
for  the  land  tak<i'n  from  her  by  the  com- 
pany for  its  purposes.  The  essence  and 
substance  of  the  Judgment  complained  of 
Is  the  payment  of  the  sum  whereby  the 
railroad  company  may  discharge  itself. 
Umbarger  v.  Watts,  25  Grat.  167;  Smith  v. 
Rosenheim.  79  Va.  540.  Clearly,  this  court 
is  without  jurisdiction,  and  the  writ  of  er- 
ror must  be  dismissed  as  having  been  im- 
provideutly  allowed. 

The  principles  which  underlie  the  case 
of  Atlantic  &  D.  R.  Co.  v.  Truitt  ai-e  pre- 
cisely the  same  as  those  applied  in  the  pre- 
ceding cane  of  Atlantic  &  D.  R.  Co.'  v. 
Reid,  and  the  result  must  be  the  same. 
The  same  two  boards  of  commissioners 
acted  in  each  case.  In  the  present  case, 
the  first  board  of  coiumissloners,  appoint- 
ed on  the  13th  day  of  September,  1887,  re- 
turned their  report  to  the  county  court  at 
the  October  terra,  1887,  in  which  the  dam- 
ages' to  the  land  of  the  defendants,  George 
W.  and  Irving  Truitt,  were  assessed  at 
f400.  The  new  board  of  commissioners 
ascertained,  as  a  just  compensation  for 
the  land  taken,  the  sum  of  $325,  and  tor 
the  damages  to  the  residue  of  the  tract, 
the  sum  of  $500,  a  total  of  $825.  To  this 
report  the  plaintiff  company  excepted. 
The  case  came  on  for  trial  In  the  county 
court  on  the  24th  day  of  April,  1888,  when 
said  court  confirmed  the  said  report  of  the 
second  ur  new  board  of  commissioners, 
and  entered  judgment  In  favor  of  the  de- 
fendants against  the  plaintiff  company  for 
$4%,  the  excess  of  the  amount  ascertained 
over  the  amount  ascertained  by  the  first 
board  of  commissioners.  To  this  judg- 
ment the  plaintiff  company  tendered  two 
bills  of  exceptions,  which  were  signed  and 
sealed  by  the  conrt,  and  made  part  of  the 
record.  The  plaintiff  company  then  ap- 
plied to  and  obtained  from  the  judge  of 
the  circuit  court  a  writ  of  error  to  the 
said  Judgment  of  the  county  court.  The 
case  came  on,  and  was  heard  In  the  cir- 
cuit court  on  the  1.5th  day  of  February, 
1880,  when  the  circuit  court  afiirmed  the 
Judgment  of  the  county  court,  and  gave 
Judgment  in  favor  of  the  defendants 
against  the  plain  tiff  company  for  said  sum 
of  $425;  and  to  this  Judgment  of  the  cir- 
cuit court  a  writ  of  error  was  allowed  by 
one  of  the  judges  of  this  conrt.    The  judg- 

1  Const.  Va.  art.  S,  t  3,  provides  that  the  su- 
preme ooart  of  appeals  "shall  not  have  jurisdio- 
Qon  in  dvll  cases  where  the  matter  in  oontro- 
vwsy,  exclusive  of  oostt,  is  less  in  Tain*  or 
■moimt  than  1500. " 


ment  complained  of  Is  for  a  sum  less  thaa 
that  necessary  to  confer  Jurisdiction  npoa 
this  court.  Therefore,  and  for  the  reaaona 
given  In  the  preceding  caae  of  Atlantic  A 
Danville  Railroad  Co.  v.  Beid,  the  writ  of 
error  In  this  case  must  also  be  dismissed 
as  having  been  improvldently  allowed. 
Writ  of  error  dismissed  In  both  cases. 

^  Va.  96) 

Arbinqton  t.  Commonwealth. 

(Supreme  Covrt  <ff  Appeals  of  Viirffinia.    Nor. 
30,  1890.) 

iKToxKUTiKa  LiqnoBs — SiO^s  wirBonr  LioBxn— 

*  FOKMKB  JbOFAXDT. 

1.  An  indictment  drawn  under  Pnb.  Acts  Va. 
1889-90,  p.  342,  i  1,  which  prohibits  the  sale,  "by 
sample,  representation,  or  otherwise, "  of  intox- 
ioating  liquors,  "either  by  wholesale,  retail,  or 
to  be  drunk  at  the  place  where  sold,  or  in  any 
other  way,  without  a  license, "  must  definitely 
state  the  place  at  which  the  alleged  sale  was 
made,  and  also  whether  the  sale  was  Taj  whole- 
sale, retail,  or  to  be  drank  on  the  premisea,  so 
that  defendant  may  know  for  what  he  is  pross- 
outed,  and  thereby  be  enabled  to  {repaie  U«  de- 
fense. 

3.  But,  as  time  is  not  of  the  essence  of  the 
offense,  a  general  allegation  as  to  the  time  of  the 
sale  Is  sufilcient,  under  Code  Va.  $  8099,  whion 
provides  that  an  indictment  shall  not  be  rendered 
invalid  for  stating  imperfectlv  the  time  at  which 
the  offense  was  committed,  where  time  Is  not  of 
the  eteence  of  the  offense.  . 

8.  Neither  need  the  indictment  state  that  the 
alleged  sale  was  "by  sample,  representation,  or 
otherwise, "  as  this  is  not  an  essential  ingredi- 
ent of  the  offense. 

4.  A  prosecution  for  selling  liquor  on  Sun- 
day, in  violation  of  Code  Va.  i  SaOi,  is  no  bar  to 
a  subsequent  proseoutionforaaaleoi  the  same  liq- 
uor without  a  license,  in  violation  of  Pub.  Acts  Va. 
1889-90,  p.  243,  {  1,  as  the  conunonwealth,  in  or- 
der to  convict,  must  make  proof  of  a  different 
state  of  facts  under  the  first  statute  from  that  un- 
der the  second. 

Error  to  corporation  court  of  Alexan- 
dria. 

J.  M.  Jobnaon,  for  plaintiff  In  error. 
The  Attorney  Oener&l,  for  the  Common- 
wealth. 

ItEwia,  P.  The  plaintiff  in  error  was  In- 
dicted In  the  corporation  court  ol  the  city 
of  Alexandria,  for  that  "on  a  certain  day, 
between  the  18th  day  of  September,  1889, 
and  the  12th  day  of  September,  1890,  in  the 
said  city,  she  did  unlawfully  sell  wine, 
ardent  spirits,  and  malt  liquors,  without 
having  first  obtained  a  license  therefor,  re- 
quired by  law."  The  Indictment  was 
drawn  under  the  statute  which  provides 
that  no  person  shall,  within  the  limits  of 
this  state,  sell  or  offer  to  sell,  by  sample 
or  representation  or  otherwise,  wine,  ar- 
dent spirits,  malt  liquor,  or  any  mixture 
thereof,  either  by  wholesale,  retail,  or  to 
be  drunk  at  the  place  where  sold,  or  in  aoy 
other  way.  without  first  having  obtained 
a  license  therefor.  Pub.  Acts  1889^90,  p.  242, 
§  1.  The  defendant  demurred  to  the  indict- 
ment, but  the  demurrer  was  overruled. 
She  thereupon  pleaded  not  guilty,  and  also 
filed  a  special  plea  olformer  conviction,  to 
which  the  commonwealth  replied  gener- 
ally. And  the  case  having  been  submitted 
to  a  jury,  she  was  found  guilty,  and  after^ 
wards  sentenced.  In  accordance  with  the 
verdict,  to  pay  a  fine  of  $100. 

1.  The  first  point  made  is  that  the  dc^ 
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marrer  to  the  indictment  ougbt  to  have 
been  sustained ;  and  this  position  is  well 
taken.  The  indictment  is  bad— i'^ret,  be- 
eaose  it  dues  not  state  any  definite  place 
In  the  city  at  which  the  alleged  sale  was 
made;  and,  secondly,  because  it  does  not 
state  in  what  way  the  sale  was  made, 
whether  by  wholesale  or  retail,  or  whether 
the  liquor  was  sold  to  be  drunk  at  the 
place  where  sold  or  otherwise.  Head's 
Caw.  11  Grat.  810;  Boyle's  Case,  14  Grat. 
674;  Young's  Case,  15  Grat.  664.  It  was 
held  in  Bead's  Casp  that,  in  an  indictment 
lor  selling  liquor  by  retail,  the  defendant 
Bhoald  be  apprised  of  the  place  alleged,  so 
that  he  may  be  prepared  with  proof,  if 
any  he  have,  to  show  that  the  place  of 
■ale  and  that  of  drinlcinKare  not  the  same. 
He  may  be  licensed,  said  the  court,  to  sell 
at  one  place,  within  the  county,  and  rely- 
ing on  bis  license,  and  his  conscionsiiess  of 
baring  sold  at  no  other  place,  would  go 
confldently  to  trial;  yet  upon  the  trial, 
under  the  general  charge  of  selling  in  the 
county,  proof  may  be  offered  to  show  a 
sale  at  any  place  within  the  county.  This 
proof  he  could  not  anticipate,  yet,  ft  be 
bad  known  it,  he  might  have  prepared 
blmsdf  to  repel  it  by  testimony.  And  the 
same  rule  applies  to  an  indictment  for  sell- 
Ing  liquor  by  wholesale  or  otherwise,  in- 
asmuch as,  by  section  549  of  the  Code,  it  is 
provided  that  a  license  to  sell  liquor,  un- 
less otherwise  expressly  authorized,  shall 
designatea  specified  honseorother definite 
place  at  which  the  business  Is  to  be  carried 
on.  And  in  Boyle's  Case  it  was  held  that 
the  indictment  must  state  the  mode  in 
which  the  sale  was  made,  as  inference  can 
never  supply  a  total  want  of  averment  in 
regard  to  an  essential  part  of  an  offense. 
This  is  merely  stating  in  different  form  the 
elementary  principle  of  criminal  pleading 
laid  down  in  Head's  Case,  namely,  that 
an  Indictment  must  always  allege  the 
offense  with  such  fullness  and  precision 
tbat  the  defendant  may  know  forwhat  be 
is  pmsecu<ted,  and  thereby  be  enabled  to 
prepare  his  defense;  and,  further,  that  the 
conviction  or  acquittal  may  be  pleaded 
In  bar  of  any  future  prosecution  for  the 
same  offense;  a  rule  not  affected  by  the 
Mtatnte.  now  brought  into  section  4011  of 
the  Code,  which  provides  that  "  no  excep- 
tion shall  be  allowed  for  any  defect  or 
want  of  form  in  any  presentment.  Indict- 
ment, or  information,"  for  an  offense 
against  the  revenue  laws,  but  that  "  the 
court  shall  give  Judgment  thereon  accord- 
ing to  the  very  right  of  the  case. "  Young's 
Case,  supra.  The  indictment  in  the  pres- 
ent case  Is  not  in  conformity  with  this 
rule.  It  does  not  state  with  the  requisite 
precision  the  place  at  which  the  alleged 
sale  was  made,  nor  doos  it  set  out  the 
offense  with  such  certainty  as  to  enable 
the  defendant  to  intelligently  prepare  her 
defense.  It  simply  charges  in  general 
terms  a  sale  without  a  license  in  the  city 
of  Alexandria,  thus  omitting  to  state  an 
essential  ingredient  of  any  offense  de- 
scribed in  the  statute.  To  constitute  the 
offense  of  selling  liquor  without  a  license, 
under  the  section  of  the  statute  upon 
which  the  indictment  is  drawn,  the  sale 
must  be  either  by  wholesale,  or  retail,  or 
to  be  drunk  where  sold,  for  although  the 
v.l2s.E.no.6 — 16 


statute  adds  the  words,  "or  in  any  other 
way,"  there  is  in  i-eallty  no  other  way 
known  to  the  law  In  which  a  licensed  sale 
of  liquor  can  be  made,  and  the  rule  is  a 
fundamental  one'  in  criminal  procedure 
that  an  indictment  upon  a  statute  must 
state  all  the  circumstances  which  consti- 
tute the  definition  of  the  offense  in  the  act. 
It  is  generally  safflclent  to  charge  the 
offense  In  the  language  of  the  act,  though 
not  always,  as  where  generic  terms  are 
used  in  the  statute,  in  which  case  the  in- 
dictment must  state  the  species, — It  must 
descend  to  particulars.  1  Archb.Crlm.  Pr. 
291;  Boyd's  Case,  77  Va.  52;  United  States 
V.  Hess,  124  D.  S.  4S3,  8  Sup.  Ct.  Kep.  571. 

As  to  the  general  allegation  of  time  in 
the  Indictment,  to  which  objection  is  made, 
we  are  of  opinion  that  that  is  sufficient. 
Time  is  not  of  the  essence  of  the  offense, 
and  the  statute  is  express  that  "no  Indict- 
ment or  other  accusation  shall  be  quashed 
or  deemed  Invalid  for  omitting  •  "  •  to 
state,  or  stating  imperfectly,  the  time  at 
which  the  offense  was  committed,  when 
time  is  not  the  essence  of  the  offense." 
Code,  §  3999;  Savage's  Ca«e,  84  Va.  619,  5 
8.  E.  Bep.  665. 

It  is  also  objected  that  the  indictment  Is 
defective  because  it  does  not  state  wheth- 
er the  alleged  sale  was  made  by  sample, 
representation,  or  otherwise.  But  this, 
not  being  an  essential  ingredient  of  the 
offense,  need  not  have  been  stated. 

2.  The  next  assignment  of  error  relates 
to  the  ruliug  of  the  court  in  excluding  the 
record  of  a  former  prosecution  in  the  same 
court  against  the  defendant  for  selling  liq- 
uor on  Sunday,  which  the  defendant  of- 
fered in  evidence  in  support  of  the  plea  of 
autrefoia  coavlct.  Whether  this  ruling 
was  correct  or  not  depends  upon  whether 
the  offense  charged  in  theformer  and  pres- 
ent prosecution  is  the  same;  for  as  the  de-  . 
fense  of  former  conviction  or  acquittal 
rests  upon  the  principle  that  no  man  shall 
be  twice  put  in  Jeopardy  for  the  same 
offense,  the  plea,  as  Blackstone  says,  must 
be  upon  a  prosecution  for  the  same  identi- 
cal act  and  crime.  4  Bl.  Comm.  S36.  And 
in  determining  this  question  of  identity, 
the  test  is  "not  whether  the  defendant  has 
already  been,  tried  for  the  same  act,  but 
whether  he  has  been  put  in  Jeopardy  for  the 
same  offense.  A  single  act  may  be  an 
offense  against  two  statutes,  and,  if  each 
statute  requires  proof  of  an  additional  act 
;ivhlch  the  other  does  not,  an  acquittal  or 
conviction  under,  either  statute  does  not 
exempt  the  defendant  from  prosecution 
and  punishment  under  the  other. "  Moray 
V.  Com.  108  Mass.  433;  State  v. Stewart,  11 
Or.  52,  238,4  Pac.  Rep.128;  Statev.Sonner- 
kalb,  2  Nott  &  McC.  280:  State  v.  Taylor, 
2  Bailey,  49;  State  v.  Horneman,  16  Kan 
4S2;  State  v.  Coombs,  ft2  Me.  529;  Ruble  v. 
State,  51  Ark.  170, 10  S.  W.  Rep.  262;  Peo- 
ple V.  Carty,  19  Pac.  Rep.  490;  Whart. 
Crira.  PI.  &  Pr.  (9th  Ed.)§471;  1  Chit  Crim 
Law,  453. 

According  to  some  of  the  authorities, 
the  test  is  whether  the  evidence  required 
to  support  a  conviction  In  one  cast 
would  be  sufficient  in  the  other;  or,  as 
Bishop  expresses  it,  the  offenses  are  not 
the  same  when  each  indictment  sets  out 
an  offense  differing  In   all    Its    elements 
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from  that  In  the  other,  thouKh  both  relate 
to  one  transactlun,— a  proposition,  he 
'  adds,  the  exact  limits  of  which  are  ditflcult 
to  define.  1  Blsh.  Crim.  Law,  (7th  Ed.)  5 
1051.  Applying  this  test  to  the  present 
CHse,  it  is  clear  that  the  former  and  pres- 
ent prosecutions  are  not  for  the  same 
olfenHe,  but  that  each  indictment  sets  out 
a  sepurECte  and  distinct  offense.  The  two 
Indictments  are  under  different  statutes; 
the  penalties  prescribed  are  different;  and 
the  evidence  required  to  support  a  convic- 
tion in  either  cnse  is  not  the  same.  The 
first  was  under  section  3804  of  the  Code, 
for  selling  intoxicating  liquors  on  Sunday, 
and  in  that  case  all  tliat  was  incumbent 
on  the  commonwealth  to  show  was  a 
sale  on  that  day.  In  the  present  case,  the 
indictment  is  under  thestatute  first  above 
mentioned,  and  sets  out  an  offense,  an 
essential  element  of  which  is  a  "sale  of  liq- 
uor without  a  license;"  the  object  of  one 
statute  being  the  protection  of  the  morals, 
peace,  and  good  order  of  the  commu- 
nity by  prescribing  a  penalty  for  selling 
liquor  on  the  Sabbath  day,  the  object  of 
the  other  being  the  enforcement  of  the 
revenue  laws  by  making  it  a  misdemeanor 
to  sell  liquor  without  a  license.  In  the 
recent  case  of  Ruble  v.  State,  51  Ark.  170, 
10  S.  W.  Rep.  2C2,  the  defendant,  who  was 
indicted  for  selling  liquorto  a  minor  with- 
out the  consent  of  bis  parents  or  guard- 
ian, pleaded  a  former  conviction  for  sell- 
ing the  same  liquor  without  a  license. 
But  the  plea  was  overruled,  on  the  ground 
that  the  single  act  of  selling  conHtituted 
two  offenses,— one  under  the  statute  pro- 
hibiting the  sale  of  liquor  without  a 
license,  the  other  under  another  statute 
making  It  an  offense  to  sell  liquor  to  a 
minor  without  the  consent  of  his  parents 
or  guardian.  "Under  the  first  statute," 
said  the  court,  "the  defendant  was  guilty, 
if  he  had  no  license,  although  he  sold  to  a 
minor  with  the  consent  of  his  parents  or 
guardian;  and  under  the  other,  he  was 
guilty,  if  he  sold  to  a  minor  without  the 
consent  of  his  parents  or  guardian,  al- 
though he  had  or  had  not  a  license. 
The  acts  necessary  to  constitute  the  of- 
fenses are  so  wholly  unconnected  and  dis- 
tinct as  not  to  be  comprehended,  the  one 
within  the  other.  The  essential  and  con- 
stituent elements  of  the  same  aredlfferent. 
A  party  may  be  guilty  of  one,  and  inno- 
cent of  the  other ;  or  guilty  of  both,  and 
the  acquittal  of  one  is  not  an  acquittal  of 
the  other.  They  are  separate  and  distinct 
offenses.  In  Morey  v.  Com.,  supra,  it  wuh 
held  that  a  conviction  upon  an  indictment 
for  lewd  and  lascivious  cohabitation  Is  no 
bar  to  the  conviction  and  sentence  of  the 
same  defendant  upon  an  indictment  for 
adultery,  although  proof  of  the  same  acts 
of  unlawful  intercourse  Is  introduced  on 
both  sides;  the  principle  of  the  decision, 
as  stated  in  the  syllabus,  being  that,  al- 
though proof  of  one  particular  fact  is  nec- 
essary to  a  conviction  under  either  of  two 
Mtatutes, yet, If  each  statute  requires  proof 
uf  an  additional  fact  which  the  other  does 
not,  an  acquittal  or  conviction  under  ei- 
ther is  no  bar  to  prosecution  and  punish- 
ment under  the  other.  And  upon  the 
same  principle  it  was  decided  by  the 
same    court    In    Com.    v.    Harrison,  11 


Gray.  808,  that  a  conviction  for  selling  liq- 
uor without  a  license  is  no  bar  to  a  prose- 
cution against  the  same  defendant  for 
keeping  open  a  shop  on  the  Lord's  day, 
although  the  same  acts  of  sale  are  relied 
on  In  proof  of  each  case.  These  authori- 
ties, which  are  only  a  few  of  many  that 
might  be  cited  to  thesameeffect, sufficient- 
ly illustrate  the  principle  upon  which,  in 
our  opinion,  the  record  In  question  was 
rightly  excluded  by  thecourt  below.  But, 
for  the  reasons  stated  in  connection  with 
theflrst  assignment  of  error,  the  judgment 
must  be  reversed  and  the  defendant  dis- 
charged from  further  prosecution  under 
the  said  indictment. 


(87  Va.  O) 

Jones  v.  Commonwealth. 

(Supreme  Cowrt  of  Appeals  of  Virginia.    Nor. 
18.  1890.) 

AsaiULT— INDIOTUBNT— OmIBSIOX  OV  VBRIB*— 

Vbrdici^-Rbvbbsai.  OS  Apfeau 

1.  An  indictment  alleging  that  ucoused  mads 
an  assault  with  a  stone,  and  "did  feloniously, 
maliciously,  and  unlawfully  beat,  wound,  lU- 
treat,  and  cause  bodily  injury,"  etc,  sufficiently 
conforms  to  the  language  of  Code  Va.  $  8671 :  "U 
any  person  maliciously  shoot,  stab,  cut,  or 
wound, "  etc. 

2.  The  recital  in  the  records  of  a  felony  eaas 
that  "thereupon  came  a  jury,  •  •  •  who,  be- 
ing selected  and  tried  in  the  manner  prescnbel 
by  law  for  the  selection  and  trial  of  juries  ia 
cases  of  felony,  were  sworn,"  etc.,  will  not  tak* 
the  place  of  the  affirmative  showing,  which  is 
necessary,  that  there  was  a  writ  of  venire  /ocioa 
in  the  case. 

8.  The  provision  of  Code  Va.  %  8156,  that 
in  felony  cases  "no  irregularity  In  any  writ  of 
venire  facias,  or  the  drawing,  siunmoning,  re- 
turning, or  impaneling  of  jurors,  shall  be  sulB- 
cient  to  set  aside  a  verdict,  unless,"  etc.,  does 
not  apply  to  a  felony  case  in  which  there  was  ne 
vmire  at  all. 

4.  The  charge  In  the  Indictment  being  that 
the  injury  was  done  maliciously,  "with  intent  ts 
maim,  disfigure, "  etc,  a  verdict  si|Dply  finding 
the  prisoner  guilty  of  "malicious  assault"  la  fa- 
tally defective. 

5.  Where  tha  indictment  was  found  upon  the 
evidence  of  17  persons,  and  the  main  questioa 
was  whether  the  offense,  which  was  committed 
on  a  crowded  street,  was  committed  by  the  pris- 
oner or  some  one  else,  the  limiting  of  prisoner's 
counsel  to  30  minutes  in  his  argument  to  the  joiy 
is  ground  for  reversal,  thotigh  it  does  not  appear 
how  many  witnesses  there  were  on  the  trial. 

6.  The  refusal  of  the  court  to  stop  the  trial, 
and  give  the  prisoner's  counsel  time  to  then  pre- 
pare a  bill  of  exceptions,  is  not  ground  for  re- 
versal, where  there  appears  to  have  been  no 
abuse  of  the  court's  discretion. 

Thomas  N.  WUllama,  for  plaintiff  in  eI^■ 
ror.  R.  Taylor  Scott,  Atty.  Gen.,  for  tbs 
Commonwealth. 

Lewis,  P.  This  is  a  writ  of  error  to  a 
Judgment  of  the  corporation  court  of  the 
city  of  Lynchburg  in  a  prosecution  for  a 
felony.  "The  indictment  charges  that  the 
prisoner,  "Charlie  Jones,  on  the  24th  daj 
of  December,  in  the  year  1889,  within  tha 
said  city,  in  and  upon  one  Chalmers  Waiv 
rick,  then  and  there  being,  an  assault  did 
make,  and  with  a  rock  in  the  hands  of 
him,  the  said  Charlie  Jones,  then  and  tbera 
had  and  held,  the  said  Charlie  Jones,  then 
and  there  him,  the  said  Chalmers  Warrick, 
did  feloniously,  maliciously,  and  unlaw- 
I  fully  beat,  wound,  Ultreat,  and  cause  bod- 
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flj  Injury,  with  tbe  intent  in  so  doing, 
him,  tbe  said  Chalmers  Warricic,  to  maim, 
disflgure,  disable,  and  kill,"  etc.  There 
was  a  demurrer  to  the  indictment,  which 
was  overruled,  whereupon  the  prisoner 
was  pat  upon  his  trial,  and,  the  jury  hav- 
ing heard  tbe  evidence, and  the  arguments 
of  counsel,  returned  a  verdict  in  these 
words :  **  We,  the  Jury,  find  the  prisoner 
guilty  of  malicious  assault,  and  fix  his 
sentence  at  five  yearsin  the  penitentiary." 
He  thereupon  moved  the  court  to  set 
aside  the  verdict,  and  to  grant  him  a  new 
trial,  but  the  motion  was  overruled,  and 
soitence  pronounced  in  accordance  with 
the  verdict. 

Taking  up  the  assignments  of  error  in 
tbe  order  in  which  they  are  presented,  we 
are  of  opinion  that  the  demurrer  to  the 
indictment  was  rightfully  overruled.  The 
Indictment  suflSdentiy  conforms  to'  the 
language  of  the  statute,  (Code,  §  8671,) 
and  is  Bulficient. 

There  are  other  objections,  however,  to 
tbe  proceedings  in  the  court  below  which 
are  well  taken.  The  first  o!  these  is  that 
there  was  no  writ  of  venire  facias  in  the 
ease.  Tbe  attorney  general,  in  opposl- 
tion  to  tbis  view,  relies  on  a  recital  in  the 
lecord,  which,  after  setting  forth  the  ar- 
raignment, etc.,  proceeds  as  follows: 
•Thereupon  came  a  jury,  to-wit,  [naming 
the  Jurors,]  who,  being  selected  aud  tried 
in  the  manner  prescribed  by  law  for  tbe 
selection  and  trial  of  Juries  in  cases  of 
felony,  were  sworn,"  etc.;  and  from  tbls 
tbe  court  must  presume,  It  is  contended, 
tbat  all  was  rightly  done  which  was  re> 
quired  tc»  be  done.  But  this  is  a  mistaken 
view.  It  has  been  repeatedly  decided 
by  this  court  that  a  venire  Is  an  indis- 
pensable process,  both  at  common  law 
and  under  the  statute  to  authorize  tbe 
■heriff  to  summon  a  Jury  in  a  felony  case, 
and  therefore  tbat  the  omission  to  direct 
a  venire,  when  required.  Is  an  error  ap- 
parent on  tbe  record,  of  which  advantage 
may  be  taken  on  motion  In  arrest  of  Judg- 
ment, or  for  the  first  time  on  a  writ  of  er- 
ror In  tbe  appellate  court.  Hall's  Case,  80 
Ya.  555;  Richard's  Case,  81  Va.  110.  This 
is  on  the  principle  that  that  which  Is  es- 
sential must  affirmatively  appear  by  the 
record,  for  it  is  well  settled  that  the  pre- 
sumption that  all  acts  have  been  rightful- 
ly done  cannot  supply  tbe  substantive 
parts  of  a  proper  record  In  a  felony  case. 
Hence  It  Is,  that  where  a  waiver  by  the 
accused  leaves  tbe  record  destitute  of  an 
essential  part,  he  may  afterwards  take 
advantage  of  the  defect,  notwithstanding 
the  waiver,  as  where  he  waives  the  right 
to  be  present  throughout  the  trial,  or  con- 
sents to  go  to  trial  without  arraignment 
or  plea.  1  BIsh.  Grim.  Pr.  (3d  Ed.)  §  125; 
Dougherty  v.  Com.,  69  Pa.  St.  286;  Spur- 
geon's  Case,  10  S.  E.  Rep.  979 ;  Hopt  v.  Peo- 
ple, 110  D.  S.  574, 4  Sup.  Ct.  Rep.  2U2.  La  w- 
reoce's  Case,  SO  Grat.  845,  to  tbis  extent  is 
couseqnently  overruled. 

But,  apart  from  what  has  Just  been  said, 
the  third  bill  of  exceptions  shows  express- 
ly that  tbe  Jury  were  not  summoned  un- 
der a  venire  ikclaa,  but  simply  from  a  list 
tamisbed  by  the  Judge,  and  that  on  this 
noand  the  prisoner  moved,  after  verdict, 
■I  arrest  iA  Judgment.    Tbe  motion,  how- 


ever,  was  overruled,  because  tbe  objection 
was  not  made  before  the  Jury  was  sworn, 
and  because,  in  the  opinion  of  the  court, 
the  prisoner  had  not  been  prejudiced. 
The  attorney  general,  In  support  of  this 
ruling,  refers  to  section  3156  of  tbe  Code, 
which  provides  that  "no  irregularity  in 
any  writ  of  venire  facias,  or  in  the  draw- 
ing, summoning,  returning  or  Impaneling 
of  jurors,  shall  be  sufficient  to  set  aside  a 
verdict,  unless  the  party  making  the  ob- 
jection was  Injured  by  the  irregularity,  or 
unless  the  objection  was  made  before  the 
swearing  of  tbe  Jury."  But  this  section 
was  not  intended  to  apply  to  Juries  in 
felony  cases,  as  is  manifest  not  only  from 
tbe  context,  but  from  section  4048,  which 
makes  it  apply  to  Jurors  In  cases  of  mis- 
demeanor. For  why  expressly  declare, 
in  the  last-mentioned  section,  that  the 
provision  shall  apply  to  misdumeanoroases 
if  it  was  originally  Intended  to  apply  to  all 
cases,  criminal  as  well  as  civil?  It  is 
made,  bowevor,  to  apply  to  felony  cases 
by  an  act  approved  January  18,  1888, 
(Acts  iaS7-88,  p.  18.)  But  does  that  meet 
the  objection  under  consideration?  We 
think  not.  The  object  of  the  section,  as 
amended  by  the  act  Just  mentioned,  Is  to 
cure  any  Irregularity  in  the  venire  facias, 
but  not  to  appl.r  to  a  felony  case  In  which 
there  is  no  vevire  at  all.  The  venire.  In 
every  case  of  felony,  is  a  part  of  the  "  due 
process  of  law"  which  the  legislature  has 
provided,  and  It  would  require  very  plain 
language  in  a  statute  to  Justify  the  courts 
in  holding  tbat  the  omission  to  direct  thu 
writ,  when  required,  is  cured  by  verdict  If 
not  objected  to  before.  People  v.  McKay, 
18  Johns.  212.  Brlstow's  Case,  15  Grat. 
634,  which  has  been  referred  to,  has  no 
application.  In  that  case,  the  objection 
was  not  that  there  was  no  venire,  but 
that  the  Jury  had  been  Improperly  selected 
after  the  venire  had  been  executed,  and  it 
was  held  that  the  objection  came  too  late 
afterverdlct.  The  difference  between  that 
case  and  this  Is  that  here  the  omission 
to  direct  a  venire  leaves  the  record  desti- 
tute of  an  essential  part,  which,  therefore, 
cannot  be  supplied  by  presumption,  nor 
affected  by  the  doctrine  of  wafver;  where- 
as, any  defect  in  selecting  the  Jury  from 
the  persons  brought  in  under  the  venire, 
not  being  thus  essential,  may  be  waived; 
and  so,  upon  the  same  principle,  objection 
to  the  competency  of  a  Juror  must  be 
made  before  be  is  sworn  upon  the  Jury, 
unless  by  leave  of  the  court. 

Another  well-founded  objection  Is  that 
the  verdict  itself  is  defective,  and  ought, 
on  that  ground,  also,  to  have  been  set 
aside.  The  charg:e  in  the  indictment  is 
that  the  injury  was  done  maliciously,  with 
Intent  to  malm, disfigure,  disable,  and  kill. 
But  the  verdict  simply  finds  the  prisoner 
guilty  of "  malicious  assaul  t, "  without  even 
saying  with  what  Intent  the  assault  was 
committed.  The  rule  Is  that  the  verdict 
must  be  a  complete  finding  In  due  form, 
upon  the  whole  issue,  and  if  It  does  not 
find  the  issue,  presented,  or  is  silent  on 
some  element  of  the  offense,  it  should  be 
set  aside, as  no  valid  Judgment  can  be  ren- 
dered upon  it.  lu  Randall's  Case,  24  Grat. 
644,  the  Indictment  was  for  shooting  with 
Intent  to  kill,  and  the  Jury  found  a  verdict 
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of  " maltetons  shooting. "  This  conrt  held 
the  verdict  fatally  defective  on  the  gronnd 
that  "  malicious  shootint;,  merely,  Is,  In 
itself,  no  offense  at  all, "  and  revei-sed  the 
indgment  of  the  lower  conrt. 

The  next  assignment  of  error  is  based 
upon  the  prisoner's  second  bill  of  excep- 
tions, which  recites  that  after  the  evidence 
had  been  closed,  the  court  announced  that 
the  argument  before  the  jury  would  be 
limited  to  30  minutes  on  a  side,  and  re- 
stricted the  counsel  accordingly,  to  which 
ruling  the  prisoner  excepted.  We  are  of 
opinion  that  the  exception  is  well  taken. 
It  appears  from  the  record  that  the  indict- 
ment was  found  upon  the  evidence  of  17 
witnesses,  whose  names  are  written  at 
the  foot  of  the  Indictment,  and  It  is  fairly 
inferable  from  the  record  that  not  less 
than  that  number  of  witnesses  testified 
before  the  petit  Jury  for  the  common- 
wealth. How  many  were  examined  fur 
the  prisonerdocB  not  appear..  The  alleged 
offense  was  committed  on  the  main  street 
of  the  city,  on  the  night  of  Christmas  eve, 
and  at  a  place  at  which  a  crowd  had  col- 
lected. The  principal  point  before  the  Jury 
seems  to  have  been  as  to  the  Identity  of 
the  prisoner;  that  Is,  as  to  whether  the 
rock  with  which  the  Injury  was  done  was 
thrown  by  the  prisoner  or  by  another  per- 
son, and  upon  this  point  the  evidence  was 
conflicting.  It  is  obvious,  therefore,  that 
the  ruling  of  the  court  in  restricting  the 
argument  to  80  minutes,  against  the  ob- 
jection of  the  prisoner,  was  an  undue 
abridgment  of  his  rights,  for  which.  If 
there  were  no  other  error  In  the  case,  the 
indgment  would  have  to  be  reversed.  It 
is  the  right  of  every  party  charg^ed  with 
crime  to  be  fully  heard  by  counsel  on  his 
whole  case,  although  the  court,  undoubt- 
edly, has  a  superintending  control  over 
the  course  of  the  argument  to  prevent  the 
abuse  of  that  or  any  other  right.  It  is  a 
power,  however,  to  be  exercised  with  dis- 
cretion, and  with  reference  to  the  particu- 
lar circumstances  of  each  case,  subject  to 
revelw  by  an  appellate  court.  Word's 
Case,  8  Leigh,  743;  Proff.  Jury,  S  249.  In 
People  V.  Keenan,  13  Cal.  581,  which  was 
a  prosecution  for  a  felony,  and  In  which 
case  14  witneflses  were  examined,  the  trial 
court  restricted  the  argument  to  an  hour 
and  a  half  for  each  counsel,  of  which  the 
prisoner  had  two,  and  this  was  held  to  be 
error.  In  Dilie  v.  State,  34  Ohio  St.. 617,  II 
witnesses  were  examined,  and  theevidence, 
which  occupied  half  a  day  In  Its  delivery, 
was  circumstantial  and  conflicting.  The 
accused  was  defended  by  two  counsel,  who 
were  limited  by.  the  conrt  to  30  minutes  in 
the  argument,  and  it  was  held  that  this 
was  such  an  abuoe  of  power  as  to  prevent 
a  fair  trial.  In  Hunt  v.  State,  49  6a.  256, 
which,  like  the  present  case,  was  an  indict- 
ment for  an  assault  with  intent  to  kill.  It 
was  held  that  the  trial  conrt,  in  restrict- 
ing the  defendant's  counsel  to  30  minutes 
in  his  argument  before  the  Jury,  over  his 
protest  that  he  could  not  do  Justice  to  his 
client's  case  in  that  time,  "committed  a 
grave  error, "  which  was  ground  for  a  new 
trial.  And  In  Williams  v.  State,  60  Ga. 
867,  it  was  said  that  the  length  of  argu- 
ment, in  the  trial  of  a  felony.  Is  not  a  mat- 
ter for  predetermination   by  the  court; 


that,  as  the  argument  progresses,  the 
court  may  confine  its  range  to  the  facta 
and  law  of  the  case,  and  may  Interdict  idle 
repetition,  but  that  while  counsel  speait 
to  the  point,  and  proceed  In  good  faith, 
wasting  nor  time,  the  court  ought  to  be 
patient  and  bear  what  is  said. 

Another  assignment  of  error  relates  to 
the  refusal  of  the  court  to  stop  the  trial 
to  enable  the  counsel  for  the  prisoner  to 
prepare  a  bill  of  exceptions.  It  appeara 
from  the  record  that  in  the  progress  of  the 
trial  tlie  attorney  for  the  commonwealth 
propounded  sundry  questions  to  several  of 
the  witnesses,  touching  the  Identity  of  the 
prisoner,  which  the  counsel  tor  the  latter 
moved  the  conrt  to  require  to  be  reduced 
to  writing,  but  which  the  conrt  refused  to 
do,  whereupon  he  asked  for  time  to  pre- 
pare a  bill  of  exceptions,  which  motion 
was  also  refused,  on  the  ground  that  there 
would  be  no  difficulty  in  preparing  the  bill 
after  verdict,  to  which  ruling  an  ex- 
ception was  taken.  The  usual  practice  in 
Jury  trials  is  for  the  party  excepting  to 
any  ruling  of  thecourt  to"save  the  point" 
at  the  time  the  ruling  is  made,  and  to 
formally  prepare  the  bill  of  exceptions  aft- 
erwards during  the  term.  4  Minor,  Inst. 
746;  Page  v.  Clopton,  80  Grat.,  415.  But 
it  is  merely  a  question  of  prtuitlce,  which 
is  largely  left  to  the  discretion  of  the  court, 
to  be  exercised  according  to  the  circum- 
stances of  the  particular  case;  and  unless 
the  appellate  court  can  see  from  the  rec- 
ord that  this  discretion  has  been  abused, 
and  that  the  exceptor  has  been  preju- 
diced thereby,  which  does  not  appear  la 
the  present-case,  it  will  not  interfere  with 
the  action  of  the  trial  court.  Coleman's 
Case,  25  Grat.  866.  For  the  reasons,  how- 
ever, already  stated,  the  Judgment  must 
be  reversed,  and  the  case  remanded  for  a 
new  trial. 

(«  Va.  KB) 

FINI.ET  eft  al,  y.  Bbbnt  et  «/. 
(Supreme  Court  of  AppMls  vf  Virffinlo.  Kov. 

KXLIOIOUB  BOCTBTMS— DiVISIOS  0»  ChUKCH— 

Rights  in  Pbopbktt. 

1.  Where  property  Is  left  In  trost  for  the  sola 
and  exclusive  Denefit  of  the  rellgloas  congrega- 
tion of  regular  orthodox  Methodist  Protestants  of 
a  certain  place,  the  majority  of  such  congrega- 
tion oannot,  by  leaving  such  church  and  Joining 
the  Methodist  Kpisoopal  Church,  take  such  prop- 
erty with  them  for  the  use  of  the  latter  church. 

a.  Act  Va.  1867,  pp.  649,  650,  providing  that 
In  case  of  division  in  a  religious  congregation  the 
determination  of  the  majority  as  to  what  branch 
such  congregation  shall  tbereafter  belong  shall 
conclude  questions  as  to  property  held  in  trust  for 
the  congregation,  is  unconstitutional,  as  impair- 
in?  the  obligation  of  a  contract,  when  applied  to 
property  theretofore  left  in  trust  tor  a  particular 
congregation. 

R.  L.  T.  Be&le  and  J.  B.  Sener,  for  ap- 
pellants.    W.  W.  Walker,  tor  appellees. 

Lact,  J.  This  is  an  appeal  from  a  d»^ 
cree  of  the  circuit  court  of  Northumber- 
land county  rendered  on  the  29th  day  of 
June,  1R88.  The  bill  was  filed  by  the  ap- 
pellants to  construe  a  deed,  made  by  one 
William  Harding  on  the  let  day  of  Octo- 
l>er,  1860,  and  to  enforce  the  same  for  their 
benefit.    This  deed  was  a  grant  in  trust 
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to  troRteeB,  by  the  said  William  Harding 
and  wite.  uf  a  lot  or  parcel  of  land  de- 
■cribed  therein,  "  on  which  the  new  Meth- 
odist Protestant  Cbarcb  in  UeathsviUe 
was  erected,  in  the  said  county  of  North- 
nniberland,  (nr  the  use  and  beneflt  of  the 
reliKluuB  congresation  of  the  Methodist 
Protestant  Church  at  Ueathsvllle,  which 
will  assemble  there  for  the  purpose  of 
woi-Hbip;  to  have  and  to  hold  the  same, 
in  trust  for  the  sole  and  ezclusire  use  and 
beneflt  of  religious  congregations  of  reg- 
ular orthodox  Methodist  Protestants 
which  may  thereafter  assemble  there  to 
worship,  when  the  said  house  is  complet- 
ed, or  at  any  church  which  may  here- 
after be  built  at  or  near  the  present  site 
or  sltnatlon,  for  the  purpose  of  religions 
worsbipof  the  Methodist  Protestants,  and 
for  no  other  use  or  purpose  whatever." 
The  bill  set  forth  that  the  church  e<liflce 
was  completed,  and  from  that  time  regu- 
larly ased  and  occupied  by  the  Methodist 
Protestants'  ministers  and  congregation 
from  the  date  of  completion  up  to  the  year 
of  1H71,  without  molestation  or  claim  from 
any  other  religious  denomination.  That 
anbsequently  a  claim  was  asuerted  to  the 
use  of  the  edifice  by  the  Methodist  Episco- 
pal Church  South,  and  finally  the  com- 
plainants allege  that  they  have  been 
wholly  deprived  of  this  church  edifice  by 
the  ministerB  and  members  of  the  Meth- 
odist Episcopal  Church  South.  That  in 
1870  an  effort  was  made  to  effect  a  corpo- 
rate union  of  the  two  denominations  of 
Methodist  Protestants  and  Methodist 
Episcopalians  in  Virginia,  and  at  a  reg- 
ular conference  held  at  Norfolk  in  the  year 
1870  a  majority  of  the  delegates  attend- 
ing tbeconference,  by  their  votes,  agreed  to 
dissolve,  leaving  each  individual  member 
free  to  connect  himself  with  the  Methodist 
Episcopalian  organization  or  not,  as  he 
or  she  might  prefer.  That  immediately 
after  this  vote,  those  members  of  the  con- 
ference who  refused  to  dissolve  their  or- 
ganisation, and  formed  the  majority  so 
▼otinK.  organized  as  a  conference  of  the 
Methodist  Protestant  denomination,  and 
continued  to  meet  with  delegates  chosen 
according  to  the  rules  and  regulations  of 
their  organization  annually  in  conference 
up  to  1874,  when  by  its  own  action  It 
united  with  and  was  incorporated  in  the 
Halston  conference  of  Methodist  Protest- 
ants for  Virginia.  That  from  its  own 
body  of  ministers,  and  ministers  deputed 
by  the  sister  conference  of  Maryland,  a 
minister  was  annually  sent  to  officiate  in 
the  circuit  of  which  the  society  worship- 
ping at  Heathsvllle  formed  a  part,  and 
quarterly  meetings  composed  of  delegates 
from  this  and  tlie  other  societies  in  the 
drenit  were  held  In  the  church  building 
until  the  Methodist  Protestants  were 
locked  out  In  1886;  and  that  now  there 
la  a  regular  orthodox  Methodist  Protest- 
ant minister  in  charge  of  the  circuit  em- 
bracing the  society  at  Heathsvllle.  That 
the  trustees  now  holding  the  trust  in  ques- 
tion refused  to  allow  the  complainants 
and  their  fellow  members  to  occupy  or  use 
In  any  way  the  said  building  so  deeded  to 
tbena  in  trust  for  the  sole  and  exclusive 
use  of  regular  orthodox  Methodist  Protest- 
ants   worshiping  at    Heathsvllle.     The 


defendants  demur,  and  answer,  denying 
every  niaterlal  all^ation  of  the  bill ;  and. 
In  substance,  claim  that  since  the  action  of 
disbandment,  referred  to  above,  of  the 
Heaths ville  congregation  in  1871,— that  Is. 
since  the  declaration  of  "^he  majority  In 
the  said  church  conference,— there  has  been 
no  congregation  of  the  Methodist  Protest- 
ant Church  at  Heathsvllle;  and  assert 
their  claim  as  Methodist  Episcopalians 
to  the  said  church  property.  There  is 
much  controversy  and  dispute  between  the 
parties,  but  both  sides  admit  tuid  claim 
under  the  deed  creating  a  trust,  which  has 
been  set  forth  at  length  above  as  the  deed 
of  William  Harding,  and  the  court  is  called 
on  to  construe  and  enforce  this  trust.  To 
this  end,  we  look  to  the  terms  of  the  deed 
creating  the  trust  set  forth  above.  The 
terms  are  for  the  purpose  of  Methodist  Prot- 
estants, and  for  no  other  use  or  purpose 
whatever.  The  grant  is  to  trustees  of  the 
Methodist  Protestant  Church.  The  trust 
Is  "for  the  sole  and  exclusive  use  and  ben- 
efit of  the  religions  congregation  of  regu- 
lar orthodox  Methodist  Protestants  which 
may  hereafter  assemble  there  to  wor- 
ship." Must  the  court  enforce  the  trust, 
according  to  its  terms,  to  the  end  desig- 
nated in  the  instrument  creating  it?  ft 
Is  the  province  of  the  courts  to  construe 
contracts  as  they  are  made.  One  party 
claims  to  be  the  parties  described  In  the 
deed,  the  other  admits  that  they  are  not, 
but  claim  that  a  majority  of  the  congre- 
gation whom  they  represent  and  claim 
under  have  left  the  Methodist  Protestant 
Church  and  joined  the  other  church  de- 
nomination named  above,  and  taken 
the  church  property  with  them.  Did  the 
majority  of  the  congregation  have  the 
power  to  alter  and  change  the  terms  of 
the  trust?  If  so,  whence  was  it  derived? 
Certainly  not  from  the  terms  of  the  grant. 
These  Christians  could  change  tlieir  relig-  . 
louB  faith,  had  the  right  to  go  to  any  de- 
nomination to  which  their  belief  or  choice 
led,  and  they  could  take  with  them  all 
property  which  belonged  to  them,  but 
they  were  without  power  to  change  the 
character  of  the  trust  in  question. 

The  question  at  issue  here  is  not  new  la 
the  courts  of  this  commonwealth,  and 
cannot  t>e  said  to  be  an  open  question  In 
this  court.  In  the  case  of  Boxwell  v. 
Affleck,  79  Va.  407,  this  court,  citing  with 
approval  Ho8kinsonv.PuBey,82  0rat.  481, 
said :  "This  court  has  said  upon  a  similar 
question,  in  Hoskinson  v.  Pusey.  the  deed 
is  the  same  in  substance  as  the  deed  In 
Brooke  v.  Shacklett,  18  Orat.  801,  and  the 
construction  must  be  the  same.  Accord- 
ing to  that  construction,  the  conveyance 
Is  not  for  the  use  of  the  Methodist  Epis- 
copal Church  in  a  general  sense.  Such  a 
conveyance  in  this  state  would  be  void, 
but  it  is  a  conveyance  for  the  use  of  a  par- 
ticular congregation  of  that  church,  in  the 
limited  and  local  sense  of  the  term  ;  that 
is,  for  the  members  as  such  of  the  congre- 
gation of  the  Methodist  Episcopal  Church 
who,  from  their  residence  at  or  near  th9 
place  of  public  worship,  may  be  expected 
to  use  it  for  that  purpose.  Such  a  convey- 
ance is  valid  under  our  statutes.  See  Code 
1878,  c.  76,  9  8.  Who  are  the  beneficiaries 
entitled  to  the  control  and   use   of   the 
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cbaich  butldlns?  Looking  to  the  deed 
alon<>,the  answer  'Aould  be  those  who  are 
members  of  the  congregation  or  local  so- 
ciety, and  as  such  meinbei-s  of  the  Metho- 
dist Episcopal  Church. "  In  this  case,  the 
appellees  do  not  claim  to  belong  to  the 
Methodist  Protestant  Church  at  all,  but 
they  claim  that  a  majority  ol  the  congre- 
gation have  decided  to  belong  to  a  differ- 
ent denomination  altogether,  and  they  no 
longer  answer  the  requisites  ol  the  trust, 
and  they,  under  the  terms  of  the  deed,  can 
claim  no  benefits  under  It.  Who,  then, 
are  the  cestuls  que  trustent  under  the  deed 
in  question?  The  beneficiaries  entitled  to 
the  trust-estate.  Looking  to  the  deed 
alone,  the  answer  would  be  those  who  are 
members  of  the  congregation  or  local  so- 
ciety, and  as  such  members  of  the  Metho- 
dist Protestant  Church.  Opinion  of 
Burrs,  J.,  in  Hoskinson  v.  Pusey.  32  Qrat. 
481.  And,  again,  according  to  the  test  ap- 
plied in  Den  v.  BnltOD,  12  N.J.La  w,  215, cited 
with  approbation  In  the  opinion  of  Judge 
Daniel  In  Brooke  v.  Shacklett,  supra: 
"To  constitute  a  memb«r  ol  any  church, 
two  puints  at  least  are  essential,  without 
meaning  to  say  that  others  are  not  so, — a 
profession  of  Its  faith,  and  a  submission 
to  its  government."  In  this  case,  as  In 
that,  questions  are  raised  as  to  the  mem- 
bership of  these  persons,  but  it  Is  clear 
that,  although  few,  they  are  members  of 
that  church  and  congreg(itlon,  professing 
that  faith  and  a  submission  to  that  gov- 
ernment. Professing  its  faith,  they  receive 
its  pastors,  and  submit  to  Its  discipline 
and  government.  But  the  appellees  make 
no  such  claim.  They  profess  to  adhera  to 
a  different  denomiuation,  and  they  deny 
the  discipline  and  government  of  the  Meth- 
odist Protestant  Church,  and  disbanded 
their  church  society,  so  tar  as  they  could 
do  so,  rather  than  submit  to  it;  and,  at 
the  least,  abandoned  that  church/ and  ad- 
hered elsewnere.  There  is  no  need  of 
proof,  which,  however,  is  not  wanting. 
They  admit  and  claim  to  be  members  of 
the  Methodist  Episcopal  Chun-h  iSouth, 
recognizing  its  authority,  submitting  to 
its  government,  and  asserting  for  them- 
selves and  the  ministers  assigned  by  this 
church  a  claim  to  the  exclusive  use  of  the 
church  building.  The  trust-deed  in  this 
case  must  be  held  to  be,  under  the  consti- 
tution and  laws  of  this  commonwealth,  a 
valid  and  binding  contract,  enforceable  as 
Bnch  according  to  its  terms.  And  accord- 
ing to  its  terms  it  Is  a  grant  to  the  appel- 
lants, or  those  under  whom  they  claim, 
and  whom  they  represent,  and  should  be 
enforced  according  to  its  terms,  and  not 
otherwise. 

The  circuit  eonrt  of  Northumberland 
county  dismissed  the  bill  of  the  plaintirfs 
by  virtue  of  the  provisions  of  the  act  of 
the  legislature  of  1867  (Sees.  Acts,  pp.  649, 
650)  providing  that,  in  the  contingency  of 
a  dlvisionof  any  religious  society,  it  should 
be  lawful  for  a  majority  to  determine  to 
which  branch  such  congregation  shall 
hereafter  belong,  which  determination 
duly  reported  to  court  should  conclude 
questions  as  to  the  property  held  in  trust 
tor  such  congregation.  If  this  act  affected 
this  contract  of  Harding  and  wife  at  all, 
it  impaired  its  obligation,  deprived  the 


ceatuia  que  trustent  named  therein,  and 
created  by  the  trust,  of  their  property 
rights,  and  conveyed  the  right  to  dispose 
of  this  property  to  others  than  those  to 
whom  it  was  granted,  and  vested  in  oth- 
ers the  power  to  divest  the  right  of  prop- 
erty existing  under  its  provisions  and  dis- 
pose of  these  to  other  persons,  and  for  a 
different  purpose  than  that  which  the  deed 
provided  for.  This  was  beyond  the  legiit- 
lative  power,  and  was  In  violation  of  the 
constitution  of  the  United  States  (section 
10,  art.  1,)  and  of  the  constitution  of  Vir- 
ginia, (article  5,  §  14,)  and  is  therefore  void, 
and  of  no  effect.  The  terms  of  the  deed 
must  be  followed,  and  its  trusts  enforced, 
as  they  are  there  created,  and  the  benefi- 
ciaries thereunder  can  be  no  others  than 
such  as  tlie  deed  provides  for.  The  decree 
of  the  circuit  court  of  Northumberland, 
having  been  contrary  to  these  views,  la 
erroneous,  and  must  be  reversed  and  an- 
nulled, and  the  cause  remanded  to  the  said 
circuit  court  for  proceedings  to  be  had 
therein  in  accordance  with  this  opinion, 
and  in  order  to  a  final  decree  in  the  cause 
providing  for  the  relief  asked  for  in  the  bill 
of  the  plaintiff. 

— —  (87  Va.  H) 

HocKMAN  et  al.  v.  McClannahan  et  al., 
(two  cases.) 

{Supreme  Court  of  AppeaU  of  Vtrginta.    Hov. 
19,  1890.) 

DjUIX— ACKMO'WI.BDOIIBNT    Or  UABItiaD  WOKAS— 
CEBIinCATB. 

1.  Code  Va.  I860,  c.  121,  i  4,  provides  that 
where  a  husband  and  wife  have  signed  a  deed 
"she  may  appear  before  a  court  authorized  to  ad- 
mit such  writing  to  record,  or  before  the  cleric 
thereof  in  his  office,  and  if,  on  being  examined 
privily  and  apart  from  her  husband  by  the  clerli, 
and  having  such  writing  fully  explained  to  her, 
she  aclmow  ledge  the  same  to  be  her  act,  and  de- 
clare that  she  had  executed  it  willingly,  and  does 
not  wish  to  retract  IL  such  privy  examination, 
acknowledgment,  and  declaration  shall  thereup- 
on be  reoorded, "  etc.  JBeld,  that  a  cortlllcate  of 
the  wife's  acknowledgment  Is  not  sufBcIent  which 
states  that  the  husliand  and  wife  aclmowledged 
the  deed,  and  then  that  the  wife,  being  privily 
examined,  and  having  the  writing  explainad  to 
her,  "declared  that  she  had  willingly  executed 
the  same,  and  does  not  wish  to  retract  it;"  for 
such  certificate  must  show  that  the  privy  exam- 
ination, etc,  preceded  the  acknowledgment. 

2.  A  notaiy  who  has  taken  an  aclcnowledg- 
ment  cannot  contradict  his  own  oertljQcate  by  tes- 
tifying to  fraud  and  coercion  on  the  part  oil  the 
husband  towards  the  wife. 

Appeal  from  circuit  court,  Shenandoah 
county. 


Lact,  J.  These  two  cases  involve  the 
same  principles,  and  are  dependent  In  this 
court  upon,  the  same  assignment  of  error, 
and  the  parties  substantially  interested 
are  the  same.  The  cases  areas  follows: 
One  Rebecca  McClannahan,  now  deceased, 
and  under  whom  the  appellants  in  both 
suits  claim  the  lands  in  controversy,  as 
her  next  of  kin  and  heirs  at  law,  and  who 
wao  the  wife  of  the  appellee,  Thomas  Mc- 
Cli\nnnhan,  who  Is  the  appellee  in  both 
suits,  was,  on  the  8th  day  of  June,  1873, 
entitled  to  certain  interests  in  the  lands  in 
controversy,  and  on  that  day  conveyed 
certain  interests  in  the  said  lands  to  one 
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Samael  McClannahan,  tbe  brother  of  the 
utid  Thomas,  which  intereatB  are  de- 
scribed by  tbe  said  Rebecca  and  Thomas 
assail  their  right,  title,  and  interest  in 
and  to  the  lands  to  which  thf^sald  Rebecca 
MnClannahan  is  entitled  as  one  of  the  chll 
dren  of  Christian  Hockman,  deceased,  and 
as  one  of  the  heirs  of  Samuel  M.  Hockman, 
deceased,  lying  and  being  in  tbe  said  coun- 
ty of  Shenandoah ; "  and  the  same  was  In- 
gtanter  recunveyed  by  Samuel  to  the  said 
Thomas.  And  on  the  27th  day  of  Febru- 
ary, 1874,  the_  said  Rebecca,  having  ac- 
quired other  interests  in  these  same  lands 
by  the  death  of  her  brother,  Joseph  Hock- 
man,  on  that  day  conveyed  the  same, 
along  with  her  husband,  tbe  said  Thomas, 
to  one  Harrison  Ci'ablU,  describing  tbe 
same  as  "all  the  right,  title,  and  Interest 
of  tbe  said  Rebecca  McClannahan  in  and 
to  tbe  lands  whereof  her  brother,  Joseph 
Hockman,  died  seised  and  possessed,  lying 
and  being  in  said  county,  on  and  near  tbe 
North  Fork,"  etc.,  which,  in  like  manner 
as  before,  was  reconveyed  iostanter  by'the 
grantee,  Harrison  Crablll,  to  the  said 
Thomas,  the  husband,  the  object  of  each 
deed  being  to  vest  the  title  to  the  wife's 
lands  in  the  husband.  Thomas  McClanna- 
han, the  appellee.  Tbe  said  Rebecca  Mc- 
Oannahan  having  in  the  mean  time  died, 
in  December,  1$87,  the  bills  were  filed  in 
these  suits,  tbe  plaintiffs  (the  appellants 
here)  suing  as  tbe  next  of  kin  and  heirs 
at  law  of  Rebecca  McClannahan,  above 
named,  to  have  the  deeds  above  mentioned 
set  aside  and  annulled  for  various  reasons 
therein  assigned.  Qpon  the  hearing,  the 
circuit  court  of  Shenandoah  dismissed  the 
bills  of  the  plaintiffs,  and  they  appealed 
to  this  court. 

The  first  error  assigned  is  the  refusal  of 
the  court  to  annul  the  deed  of  1872  because 
of  the  Irregularity  and  insutficiency  of  the 
acknowledgment  of  the  married  woman 
aforesaid,  as  certified  by  the  clerk  taking 
tbe  same.  Tbe  certificate  to  the  deed  of 
1872  is  as  follows:  "State  of  Virginia, 
Shenandoah  -county— to-wit:  I,  George 
W.  Mlley,  clerk  of  the  county  court  of  said 
county,  in  the  state  of  Virginia,  do  certify 
that  Thomas  McClannahan  and  Rebecca, 
his  wife,  whose  names  are  signed  to  the 
writing  above,  bearing  date  on  the  8th 
day  of  June,  1872,  personally  appeared  be- 
fore me  in  my  office  and  acknowledged 
said  writing  to  be  their  will  and  deed ; 
and  Rebecca  McClannahan,  being  ex- 
amined by.me  privily  and  apart  from  her 
husband,  and  having  the  writing  afore- 
said fully  explained  to  her,  declared  that 
she  bad  willingly  executed  the  same,  and 
does  not  wish  to  retract  it."  Our  statute 
(Code  Va.  1860,  §  4,  c.  121)  provldss  that 
"  when  a  husband  and  his  wife  have  signed 
a  writing  purporting  toconveyortrnnsfer 
any  estate,  real  or  personal,  she  may  ap- 
pear Itefore  a  court  authorized  to  admit 
Bucb  writing  to  record,  or  before  the  clerk 
thereof  in  his  ofllcn,  and  if,  on  being  ex- 
amined privily  and  apart  from  her  bus- 
band  by  the  clerk,  and  having  such  writ- 
ing fully  explained  to  ber,  she  acknowl- 
edge the  same  to  be  ber  act,  and  declare 
that  she  had  executed  it  willingly,  and 
does  not  wish  to  retract  it,  such  privy  ex- 
amination, acknowledgment,  and  declara- 


tion shall  be  thereupon  recorded,"  etc., 
and  the  form  of  the  cerriflcate  is  pre- 
scribed In  accordance  with  the  law.  In 
the  certificate  in  this  case,  the  wife  and 
husband  appeared  and  acknowledged  th» 
writing  to  be  their  deed  ;  whereas  the  stat- 
ute required  that  the  acknowledgment  of 
the  wife  should  be  after  she  was  removed 
from  the  presence  and  actual  supefrvlslon 
of  her  husband;  and  if,  after  tlie  writing 
had  been  fully  explained  to  her, she  should 
acknowledge  the  same  to  be  her  act,  and 
declare  that  she  had  executed  It  willingly, 
and  did  not  wish  to  retract  it,  t  nt  then 
it  should  be  recorded.  But  in  this  case 
the  acknowledgment  was  before  the  privy 
examination,  and  before  the  writing  had 
been  fully  explained  to  her;  whereas  the 
deed,  upon  Its  face,  shows  that  she  was 
illiterate,  and  could  not  sign  her  name, 
and  doubtless  she  was  unable  to  read  the 
deed  for  herself.  But  the  argument  is 
that,  upon  her  privy  examination,  she  de- 
clared that  she  had  willingly  executed  it, 
and  does  not  wish  to  retract  it,  and'  that 
this  was,  in  substance,  an  acknowledg- 
ment; that,  if  she  did  willingly  execute  it, 
then  It  was  her  act,  and  the  declaration 
that  she  had  willingly  executed  It  was  a 
declaration  that  it  was  her  act,  and  that 
a  declaration  that  It  was  her  act  was  an 
acknowledgment  that  it  was  ber  act. 
The  law,  however,  requires,  in  express 
terms,  that  she  shall  both  acknowledge 
it  to  be  ber  act,  and  declare  that  the 
act  was  willingly  done.  Can  one  be 
made  to  sufiice  for  both  ?  The  law  does 
not  authorize  the  recordation  of  the 
deed,  except  upon  such  "privy  exam- 
ination, acknowledgment,  and  declara- 
tion." They  are  distinctly  repeated  in 
the  section  which  provides  for  the  record- 
ation and  the  divesting  thus  of  the  wife's 
right.  Can  we  say  that,  acknowledgment 
and  declaration  being  the  same,  one  will 
suffice,  when  the  statute  requires  both;  or 
can  we  say  that,  both  being  required  aft- 
er privy  examination,  one  may  come  be- 
fore, and  be  in  the  presence  of  the  hus- 
band, and  the  other,  coming  after,  will 
suffice  for  both?  The  acknowledgment 
being  in  the  presence  of  the  husband,  and 
before  the  writing  had  been  explained  to 
her,  is  it  not  altogether  void  ?  And  the 
declaration  that  she  had  willingly  execut- 
ed the  deed,  standing  without  the  allegei- 
tion  that  she  now  acknowledges  it  as  her 
act,  standing  alone,  is  tlie  statute  com> 
plied  with,  and  Is  the  wife's  right  passed? 
It  is  well  settled  by  our  decisions  that  a 
literal  compliance  with  this  statute  is  not 
necessary.  When  there  has  been  a  sub- 
stantial compliance  therewith,  it  is  suffi- 
cient. See  Langhorne  v.  Hobson,  4  Leigh, 
225;  Tod  V.Baylor,  Id.  498;  Slter  v.  Mc- 
Clauachan,  2  Grat.2S0,— in  this  court;  and 
Dennis  v.  Tarpenny,  20  Barb.  371 ,  Dundas 
V.  Hitchcock,  12  How.  256;  Deery  v. 
Cray,  6  Wall.  795;  Watson  v.  Michael.  21 
W.  Va.  568.  But  the  result  of  tbe  authori- 
ties Is  that,  while  a  substantial  compli- 
ance with  the  statute  will  suffice,  yet  it 
must  be  a  substantial  compliance  with 
every  requisite  of  the  statute.  None  of  the 
requirements  can  be  dispensed  with,  and 
a  compliance  with  some  of  them  be  held 
to  contain  tbe  substance  of  them  all.   The 


Digitized  by 


Google 


i:s2 


SOUTHEASTERN  BEPOBTBB,  Vol.  12. 


(Va 


^xamtnation  must  be  privy;  the  writing 
must  be  explained  to  ber;  these  are  pre- 
requfsitea.  And  after  this  the  wife  inuet 
thea  (1)  acknowledge  tbe  deed  to  be  lier 
act,  (2)  declare  that  she  did  wiUlnfely  exe- 
cute it,  and  (3)  that  she  does  not  now 
wish  to  retract  it.  If  she  does  not,  uuder 
these  circumstances,  acknowledge  it  to  be 
her  act,  and  declare  that  she  willingly  exe- 
cuted it,  then  the  law  will  regard  the  exe- 
cution as  inroluntary,  and  as  under  coni- 
palulon,  and  she  is  not  bound.  If  she  now 
does  not  go  a  step  further,  and  declare, 
under  these  circumstances,  with  the  shield 
of  privacy  thrown'  around  her,  that  she 
docs  not  now  wish  to  retract,  (has  not 
changed  her  mind,)  she  is  not  bound.  A 
substantial  compliance  with  all  and  each 
of  these  is  all  that  is  required,  but  none 
can  be  dispensed  with ;  for  that  would  be 
to  disregard  the  law,  which  it  Is  neces- 
sary to  follow.  ■  In  this  case  there  has 
ibeen  no  acknowledgment  by  the  wife  of 
the  act,  after  privy  examination  and  ex- 
planation out  of  the  presence  of  her  hus- 
band, unless  we  can  hold  that  a  declara- 
tion that  she  did  execute  willingly  can  be 
held  to  be  such  acknowledgment.  But  the 
statute  requires  that  there  shall  be  both, 
not  either;  and  both  are  distinctly  repeat- 
ed in  the  statute  which  requires  recorda- 
tion of  the  deed  of  a  married  woman. 
This  question,  upon  the  surface,  and  in 
the  abstract,  appears  to  be  one  contain- 
ing but  little  substance;  but,  when  con- 
sidered in  connection  with  tbe  statute,  it 
la  a  question  whether  the  statute  has 
been  complied  with.  The  statute  direct- 
ing an  acknowledgment  after  privy  ex- 
amination, and  tbe  acknowledgment  be- 
ing In  this  case  before  such  privy  examina- 
tion, to  hold  this  certificate  good  would 
be  to  disregard  this  requirement  of  the 
law,  which  we  are  not  authorised  to  do. 
The  cases  of  Blair  v.  Sayre,  29  W.  Va.  616, 
2S.  E.  Rep.  97,  and  Laldley  v.  Land  Co., 
SO  Vr.  Va.  511,  4  S.  E.  Rep.  705,  are  two 
well-considered  decisions  of  our  sister 
state  upon  this  subject,  and  we  refer  to 
these  cases,  and  the  numerous  cases  they 
cite  from  thisand  otherstates  on  this  sub- 
ject. In  Blair  v.  Sayre,  supra,  the  learned 
Judge  who  delivered  that  opinion  said: 
"  In  Laidley  v.  Knight,  23  W.  Va.  735,  we  held 
that  when  tlie  married  woman  had  ac- 
knowledged the  writing  to  be  her  act  during 
the  privy  examination,  and  then  declared 
that  she  bad  willingly  acknowledged  the 
same,  and  did  not  wish  toretractit,  there 
was  a  substantial  compliance  with  tbestat- 
ute",  because  the  word  'acknowledged,'  as 
there  used,  meant 'executed,' as  It  mani- 
festly referred  to  an  act.  done  previously 
to  tbe  privy  examination.  But  here  the 
word 'acknowledged' refers  evidently  to 
a  previous  act  ou  her  part,  and  therefore 
the  word,  as  here  used,  can  only  mean '  de- 
clared,' and  clearly  shows  that  during  the 
privy  examination  she  did  not  acknowl- 
edge the  writing  to  be  her  act;  and,  there- 
fore, that  requirement  was  entirely  omit- 
ted, as  it  «  as  in  McMullen  v.  Eagan,  21  W. 
Ya.  238.  It  is  Impossible  to  sustain  the 
eertidcate,  and  it  is  fatally  defective." 
'  This  case  is  like  that  case  in  this  respect: 
The  certificate  does  not  set  forth  what  the 
statute  requires,— that  tbe  wife,  being  ex- 


amined pririly  and  apart  from  her  hus- 
band, acknowledged  the  deed  to  be  her 
act, — and  it  is  therefore  Insufficient ;  and 
the  deed  of  1872af  oresaid  was  Inoperative  to 
pass  or  convey  the  wife's  interest  in  tbe 
lands  mentioned  and  described  In  tlie  said 
deed ;  and  the  grantee, Samuel,  took  noth- 
ing thereby,  and  could  convey  nothing,  so 
that  Thomas  acquired  nothing  by  the 
deed  from  Samuel,  and  the  lands  remain- 
ing In  the  wife  at  ber  death  passed  and 
descended  to  the  appellants,  as  her  next 
of  kin  and  heirs  at  law;  and  the  circuit 
court  ought  to  have  set  aside  .and  an- 
nulled tbe  said  deed  at  their  suit,  and 
granted  the  relief  ed  far  as  prayed  in  the 
bills, and  partitioned  the  said  landsamong 
or  sold  them  for  distribution,  as  might 
appear  right ;  and  the  action  of  the  circuit 
court  of  Shenandoah  county,  in  dismiss- 
ing the  bills  and  refusing  this  relief,  was  er- 
roneous, for  which  the  said  decrees  ap- 
pealed from  will  be  reversed. 

Tbe  next  ground  of  error  assigned  is  that 
tbetevidence  abovved  fraud  and  coercion 
on  the  part  of  the  husband  towards  the 
wife.  There  Is  no  proof  of  this  as  to  the 
deed  of  li^2 ;  and,  as  to  the  deed  of  1874, 
there  is  no  proof  which  can  be  regarded. 
The  notary  who  took  the  acknowledg- 
ment in  the  said  deed  of  1S74  now  falsifies 
bis  own  certificate,  but  this  he  will  not 
now  be  heard  to  do.  See  Bank  v.  Paul, 
75  Va.  601;  Harklns  v.  Forsyth,  11  Leigh. 
301 :  Hairston  v.  Randolphs,  12  Leigh,  458. 
In  Harklns  t.  Forsyth,  supra.  Judge 
Tucker  said:  "The  validity  of  tbe  deed  is 
made  to  depend  not  upon  the  truth  of  tbe 
certificate,  bu  t  upon  Its  existenceand  its  de- 
livery to  the  clerk."  And  Judge  Staples 
says  In  the  first-named  case,  (76  Va.  601.) 
speaking  of  this  certificate:  "  It  is  tbe  au- 
thentic and  sole  medium  of  proving  that 
the  fbme  covert  has  acknowledged  the  deed 
with  all  tbe  solemnities  required  by  the 
statute."  And  there  is  not  only  no  evi- 
dence of  coercion  by  the  husband,  but  tbe 
contrary  is  shown.  It  is  also  claimed 
that  the  notary  who  took  -tbe  acknowl- 
edgment of  the  wife  to  the  deed  of  1874 
was  not  in  office  at  the  time;  but  this  is 
not  sustained  by  the  record,  tbe  said  no- 
tary having  qualified  in  the  time  pre- 
scribed by  law.  It  Is  also  contended  that 
the  wife,  by  her  deeds,  did  not  convey,  by 
apt  and  proper  words  in  this  deed,  her 
entire  interest  mentioned ;  but  the  deed  of 
1874  grants  unto  the  said  Harrison  Cra- 
bill,  and  bis  heirs,  all  the  right,  title,  and 
interest  of  the  said  Rebecca  McCiannahan 
in  and  to  the  lands  whereof  her  brotbw. 
Joseph  Hockman,  died  seised  and  pos- 
sessed, "then  describing  the  lands,  and  the 
interest  of  Joseph  Hockman,  deceased, "  etc. 
This  was  a  grant,  in  direct  terms,  of  all 
the  right,  ti  tie,  and  interest  of  the  said  Re- 
becca, in  tbe  said  lands;  and,  while  there 
does  not  appear  any  error  in  the  descrip- 
tion, no  misdescription  should  inure  to 
the  benefit  or  advantage  of  a  grantor,  (or 
her  successors,)  who  had  conveyed.  In 
general  terras,  her  entire  Interest  in  the 
lands  of  which  Joseph  Hockman  died 
seised.  We  are  of  opinion  that  the  circuit 
court  did  err  In  refusing  to  annul  the  deed 
aforesaid  of  1872,  and  for  that  error  the 
said   decrees   will   be  reversed,  and    the 
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causes  remauded  for  further  proceedingB 
to  be  had  ttierein  in'accordance  witb  this 
opinion;  but  we  are  of  opinion  that  there 
is  no  other  error  in  the  said  decrees.  For 
the  above  reasons,  aiid  to  the  extent  indi- 
cated, the  said  decrees  are  reversed  and 
annulled,  and  the  cases  remanded  to  the 
said  circuit  court  of  Shenandoah  county 
for  further  proceedings  to  be  bad  therein 
in  accordance  with  this  opinion,  In  order 
to  a  final  decree  In  the  causes. 


(87  Va.  US) 

Uardt  et  al.  v.  Wil.bt  et  al. 

(Supreme  Court  qf  Appealt  of  Firginia.    Sfov. 
VS,  1890.) 

Rsuoiotra  Booistibs— Powbbs  ow  Ceubob  Tbub- 

TBKS. 

Land  was  conveyed  to  certain  persons  in 
trost,  on  condition  that  they  build  thereon  a  house 
of  worship  when  thev  thought  fit,  and  permit  cer- 
tain persons  to  preaon  in  said  church,  and  tliat 
the  tmstees  should  permit  the  building  to  be 
used  "for  such  other  purposes  as  should  be 
deemed  appropriate  and  necessary  to  further  the 
cause  of  Christ. "  There  was  nothing  in  the  deed 
in  the  nature  of  a  covenant  to  rebuild,  or  words 
indicating  a  desire  on  the  part  of  the  grantor 
that  the  land  should  revert  upon  a  failure  of  the 
trustees  to  maintain  the  ohtirch.  Held,  that  a 
chondi  having  been  erected  thereon,  and  used  as 
long  as  it  was  fit  for  use,  the  trustees  might  sell 
the  land,  and  invest  the  proceeds  in  a  parsonage 
tor  the  same  congregation  in  connection  with  a 
new  church  on  a  different  lot.  Lswis  and  Faunt- 
ISBOT,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Henrico  coun- 
ty. 

Courtney  A  Patterson,  for  appellants. 
W.  W.  Gordon,  for  appellees. 

HiNTON,  J.  By  deed  dated  April  1, 1856, 
Catherine  Pemberton,  then  Bethel,  cun- 
veyetl  to  John  B.  Morton  and  others,  trus- 
tees named  therein,  and  their  successors  in 
ofBce,  a  lot  or  parcel  of  ground  described 
as  lying  and  being  in  the  town  of  Sydney, 
in  tbe  county  of  Henrico,  near  the  city  of 
Richmond,  being  a  part  of  lot  No.  16  In 
the  plan  of  said  town,  fronting  62  feet  on 
tbe  north  side  of  Elmwoud  street,  and 
running  back  between  parallel  lines  96  feet, 
"in  consideration  of  the  sum  of  one  dol- 
lar. In  trust  that  they  shall  erect  and 
build,  or  cause  to  be  erected  and  built, 
thereon,  at  such  time  as  in  their  judgment 
it  may  be  Judiciously  and  properly  done, 
a  bouse  or  place  tor  religious  worship  and 
for  Sabbath-School  purposes  for  the  use 
of  the  members  of  the  Methodist  Episcopal 
Charcb  South,  according  to  the  rules  and 
discipline  which,  from  time  to  time,  may 
be  agreed  upon  and  adopted  by  the  min- 
isters and  preachers  of  the  said  church  at 
tbeir  general  conference,  and  in  further 
trust  and  confidence  that  they  shall,  at 
all  times  forever  hereafter,  permit  such 
ministers  and  preachers,  belonging  to  the 
said  church,  as  shall  from  time  to  time  be 
duly  authorized  by  the  general  conference 
of  Uie  p^inlHters  and  preachers  of  tbe  said 
Methodist  Episcopal  Church  South,  or  by 
tbe  annual  conference  authorized  by  the 
general.conlerence,  to  preach  and  expound 
tbe  word  of  God  therein,  and  tor  such 
otber  religious  purposes  as.  in  the  estima- 
tloD  of  the  said  ministers  and  preachers, 
and  In  tbe  eetlmation  ol  tbe  meml>er8  of 


the  Methodist  Episcopal  Cbnrch  Sonth> 
worshiping  In  said  house,  shall  deem  nec- 
essary and  appropriate  to  further  tbe 
cause  of  Christ  and  the  interests  of  said 
church  in  the  community."  Immediately 
after  the  execution  of  this  deed  a  house  of 
worship  was  erected  on  this  property, 
and  the  same  was  used  continuously  as  a 
place  of  worship,  in  accordance  with  the 
proTlsIons  of  the  deed,  for  a  period  of 
nearly  SOyears.  At  the  expiration  of  that 
time,  tbe  church  building  became  unsafe 
and  unfit  for  the  purpose  for  which  It  had 
been  used,  and  the  site  Itself  being  ineligi- 
ble, in  view  of  the  large  increase  in  tbe 
membership  of  the  church,  the  trustees  de- 
termined to  sell  the  building,  which  was 
worthless,  except  for  the  old  material  of 
which  It  was  composed,  and  to  devote 
the  proceeds  arising  from  the  sale  of  it 
and  the  lot  to  the  erection  of  a  parsonage, 
to  be  used  In  connection  with  a  new  and 
commodious  house  of  worship  which  had 
been  built  in  tbe  place  of  tbe  old  one,  upon 
more  suitable  grounds.  On  the  22d  of 
March,  1883,  the  same  Catherine  Pember- 
ton conveyed  the  now  vacant  lot  to  James 
C.  Hardy,  as  trustee  for  bis  wife,  Sarah 
F.  Hardy.  Dpon  this  state  of  tacts. 
Hardy  and  wife  filed  their  bill,  charging 
that  the  trustees  had  abandoned  what- 
ever rights  accrued  to  them  by  virtue  of 
the  deed  of  April  1, 1856,  and  praying  that 
the  court  would  declare  the  uses  and 
trusts  created  by  said  deed  to  have  failed, 
and  that  the  beneficial  Interest  therein 
had  resulted  to  the  grantor  therein,  and 
passed  by  the  deed  of  March  22, 1883,  to 
James  C.  Hardy,  as  trustee  for  his  wife, 
Sarah  F.  Hardy.  The  decision  of  the 
chancellor  being  adverse  to  the  plaintiffs, 
the  case  has  been  brought 'before  us  by 
an  appeal,  and  it  has  been  argued  for  the 
appellants  on  several  points  with  both 
ability  and  earnestness,  which,  however, 
will  not  be  noticed  as  they  are  not,  in  our 
Judgment,  necessarily  involved  In  tbe  de- 
termination of  the  case. 

The  deed  of  April  1, 1866,  was  evidently 
modeled  after  the  deed  in  Brooke  v.  Shack- 
lett,  13  Grat.  810.  as  an  examination  of  that 
case  win  sho.w.and  we  think  upon  the  au- 
thority of  several  cases  In  this  court  that 
such  adeed  must  be  deemed  valid.  Brooke 
V.  Shacklett,  supra:  Hoskinson  v.  Pusey, 
32  Grat.  428 ;  Boxwell  v.  Affleck,  79  Va.402. 
The  obvious  purpose  of  the  grantor  In  ex- 
ecuting that  deed  was  the  advancement  of 
tbe  cause  of  Christianity  by  tbe  building 
up  a  local  congregation  in  that  vicinity, 
and,  to  aid  In  the  accomplishment  of  this 
object,  she  gave  or  rather  sold,  for  such  Is 
the  language  of  the  deed,  the  lot  in  ques- 
tion for  the  small  amount  of  one  dollar 
upon  two  trusts,  or  rather  conditions, 
namely:  First,  that  the  trustees  should 
build,  or  cause  to  be  built,  thereon,  at  such 
time  as,  in  their  Judgment,^  it  might  be 
judiciously  done,  a  house  for  religious 
worship;  and,  aecond,  that  they  should 
permit  certain  persons  to  preach  In  said 
church,  and  that  the  trustees  should  per- 
mit thebullding  to  be  used  "for  such  other 
purposes  as  should  be  deemed  appropriate 
and  necessary  to  further  the  cause  ol 
Christ. "  There  are  no  words  In  tbe  deed 
that  caa  be  properly  construed  Into  a  cov- 
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enant  to  rebaHd,  nor  any  Indicating  a  de- 
sire, on  tlie  part  of  tlie  grrantor,  that  the 
land  Bhonid  revert  npon  a  failure  of  the 
tmstees  to  maintain  the  church.  Under 
these  circumBtances,  we  tbinlt  the  trustees 
have  done  ali  that  could  be  required  of 
them.  They  built  the  church  in  a  reason- 
able time,  and  allowed  it  to  be  used  for  the 
purposes  contemplated  by  the  deed  as 
louK  as  It  was  tit  for  use.  Neither  do  we 
think  it  would  be  a  diversion  of  the  prop- 
erty to  make  sale  of  it,  and  invest  the  pro- 
ceeds in  a  parsonage  for  the  same  congre- 
gation, although  worshiping  at  a  different 
place;  for  the  object  of  the  grantor  was 
rather  to  "further  the  cause  of  Christ," 
than  to  tie  the  congregation  down  to  that 
particular  spot.  The  case  is  not  unlike 
the  case  of  Mead  ▼.  Ballard,  7  Wall.  290, 
where  It  was  held  that  a  grant  of  land, 
"upon  tbeexpress  understanding  and  con- 
dition" that  a  certain  institute  of  learn- 
ing, then  Incorporated,  "  shall  be  perma- 
nently located  upon  said  land,"  between 
the  date  of  the  deed  and  the  same  day  in 
the  succeeding  year,  was  a  condition  sub- 
seqaent,  but  was  fulfilled  by  the  location 
of  the  institute  at  the  designated  place 
within  the  required  time. 

The  court  is  of  opinion,  however,  that 
the  decree  of  the  chancery  court  is  errone- 
ous in  holding  tha  t  the  trustees  have  the 
right  to  sell  the  property  without  adding 
that  it  must  he  sold  under  the  provisions 
and  in  the  manner  indicated  in  chapter  64 
of  the  Code  of  1887,  for  the  sale  of  church 
property.  The  decree  will  therefore  be 
amended  In  this  respect,  and  as  amended 
be  affirmed.  ' 

Lbwu  and  Faontlbrot,  JJ.,  dissent. 

(107  N.  C.  45») 

JSUMMBRLIN  ▼.  COWLES. 

(Supreme  Court  of  Iforth  Carolina.    Deo.  1, 
1890.) 

Appk&I/— AmKDiraNT  or  Oranoir. 

Where,  on  appeal  from  a  iudgment  for  de- 
fendant non  obitcmte  verdUstQ,  tae  supreme  oourt 
Intend  almply  to  reverse  the  Judgment,  but,  Ivin- 
advertenoe,  the  words  "and  a  new  trial  must  be 
had  in  the  oourt  below,  and  we  «o  adjudge"  are 
added  to  the  opinion  after  the  words  "the  Iudg- 
ment is  reversed, "  the  oourt  may,  on  disoovering 
the  error,  and  without  notice  to  the  parties,  strike 
ont  the  former  words,  and  the  trial  oourt  there- 
after properly  renders  Judgment  on  the  verdict 
for  plaintiif  without  a  new  triaL 

Appeal  from  superior  court,  Wilkes 
county :  J.  H.  Mbkbimon,  Jadge. 

R.  B.  Qleno,  (or  appeUant.  D.  M.  Far- 
ebea,  for  appellee. 

Merrimon,  C.  J.  This  case  came  before 
this  court  by  a  former  appeal  at -the  Sep- 
tember term,  1888,  and  was  then  decided 
adversely  to  the  defendant.  101  N.C.478,  7 
B.  E.  Rep.  881.  It  appeared  from  the  rec- 
ord in  that  appeal  that  "the  Jury  found 
the  iBSae  In  favor  of  the  plaintiff,  but  the 
court,  being  of  opinion  that  upon  the 
tacts  proved  the  plaintiff  was  not  entitled 
to  recover,  rendered  Judgment  for  deiend- 
ant,  and  the  plaintitt  appealed."  The  de- 
cision of  this  court  was  to  the  effect  that 
the  court  below  erred  in  that  it  gave  judg- 
ment tor  tha  defendant,  and  it  simply  re- 


versed the  Judgment  of  the  latter  court. 
It  was,  however,  added  by  mere  inadvert- 
ence, at  the  end  of  the  opinion  of  this 
-court, after  thewords  "the  Judgment.is  re- 
versed, "  the  other  words  "  and  a  new  trial 
must  be  had  in  thecourt  below, and  we  so 
adjudge."  At  the  next  suceeding  term  of 
this  court,  the  counsel  for  the  appellant  In 
that  appeal  called  the  part  of  the  order 
above Inentloned  (added  by  inadvertence) 
to  the  attention  of  the  court,  and  it  at 
once  corrected  the  mistake  by  striking 
ont  the  words  "and  a  new  trial  must  be 
had. "  No  special  notice  of  this  correction 
was  given  to  the  appellee  (the  present  ap- 
pellant) before  the  same  was  made,  but 
his  counsel  of  record,  who  had  argued  the 
case  for  him,  had  informal  notice  that  the 
plaintiff's  counsel  would  bring  the  mat- 
ter to  tbo  attention  of  this  court.  The 
judgment  of  this  court,  as  so  corrected, 
was  duly  certified  to  the  superior  court. 
It  appears,  among  other  things  stated  in 
the  case  settled  on  appeal,  "that,  at  fall 
term,  1889,  of  the  superior  court,  the  plain- 
tiff moved  for  judgment  upon  the  certifi- 
cate of  the  supreme  court,  as  tbua  amend- 
ed, which  was  refused  by  the  court,  the  de- 
fendant's counsel  stating  that  a  petition 
was  on  file  for  a  rehearing  in  the  supreme 
court,  which  petition  was  afterwards  re- 
fused. At  March  term,  1890,  the  plaintiff 
again  moved  thecoartfor  Judgment,  which 
motion  isopposed  bythedefendant'scoun- 
sel  on  the  ground  thata  new  trial  had  been 
awarded  by  the  supreme  court  at  Sep- 
tember term,  1889, and  thattbesubsequent 
proceedings  in  the  supreme  court  were 
without  notice  to  the  defendant. "  Upon 
the  verdict  mentioned  above,  in  favor  of 
the  plaintiff,  the  court  gave  judgment  in 
her  favor,  and  the  defendant  appealed  to 
this  court.  The  appellant's  exception 
seems  to  rest  upon  the  unfounded  supposi- 
tion that  this  court  had  no  authurity, 
without  special  notice  to  him,  to  strike  oat 
of  its  order  mentioned  so  much  thereof  as 
it  did  not  intend  to  make-or  enter,  and 
which  was  improperly  entered  by  mere  In- 
advertence. It  certainly  had  such  author- 
ity, and  it  was  its  duty  to  correct  Its  rec- 
ords, and  make  them  speak  the  truth  by 
inserting  what  did  not  appear  or  striking 
ont  what  improperly  appeared.  It  might 
do  so  ex  mero  mota,  or  when  the  Incor- 
rect entry  should  be  brought  to  its  atten- 
tion by  the  parties  Interested,  or  either  of 
them,  or  by  any  other  person.  The  pow- 
er of  thecourt  tor  such  purpose  is  Inherent, 
and  essential.  Cook  v.  Moore,  100  N.  C. 
VM,  6  S.  E.  Rep.  796,  and  the  cases  there 
cited.  When  such  mistake,  by  inadvert-  . 
ence,  is  that  of  the  court  as  to  its  orders 
and  judgments  as  determined  upon,  and 
which  it  Intended  to  enter,  but  failed  to 
enter  according  to  its  resolution  tuid  pur 
pose,  or  entered  improperly,  and  it  had 
knowledge  of  the  facts,  or  the  mistake  ap- 
peared by  the  record  Itself,  notice  to  the 
parties  to  the  action  of  the  purpose  ot 
the  court  to  make  the  correction  Is  not  es- 
sential, becanse  the  court,  having  heard 
the  parties  in  the  course  ot  the  action  np- 
on the  merits,  concerns  Itself  itself  to  know 
what  orders  and  judgments  It  will  render, 
and  to  see  that  it  enters  the  same  truly 
according  to  its  resolutlOQ  and  purpose. 
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The  court  shoald.  however.  In  such  case, 
direct  ItB  proper  ofBcer  to  give  the  parties 
notice  of  such  correction,  U  they  were  not 
still  in  court.  It  would  be  better  and 
safer,  nevertheless,  to  tiive  notice  to  the 
parties  before  any  such  correction  is 
made,  particularly  It  it  be  at  all  Import 
tant.  The  correction  made  by  this  court 
complained  ot  was  properly  made.  It  Is 
manifest  from  the  statement  of  the  case, 
and  the  opinion  of  the  court,  in  the  former 
appeal,  that  it  did  not  intend  to  direct 
that  a  new  trial  be  had.  The  verdict  ot 
the  jury  in  fa ror  of  the  plaintiff  remained 
upon  the  record  undisturbed.  No  ques- 
tion as  to  it  was  raised  by  the  exceptions. 
The  court  below  (cave  ]udement  tor  the 
defendant,  notwithstanding  the  verdict. 
In  that,  this  court  held  there  was  error. 
The  «>pinion  shows  that  the  purpose  of 
this  court  was  simply  to  reverse  the  judg- 
ment, and  let  the  court  below  proceed  to 
give  a  proper  judgment  in  favor  of  the 
plaintm  upon  the  verdict.  Besides,  the 
judges  of  this  court  had  Icnowledge  of  the 
tact  that  the  purpose  ot  the  court  was 
simply  to  reverse  the  judgment  ot  the 
court  below.  It  was  hence  its  duty  to 
itself,  and  to  justice,  without  reference  to 
the  parties,  to  enter  its  judgment  truly, 
and  when  it  saw  that  by  mere  Inadvert- 
ence an  Improper  order,  and  one  not  In- 
tended, had  been  entered,  to  strike  the  Im- 
proper part  thereof  from  the  record. 
Wherefore  should  the  parties  have  been 
present  to  insist  upon  or  oppose  the  cor- 
rectioji?  What  could  they  have  done  to 
prevent  the  correction  being  made?  What 
could  the  appellant  have  done  to  prevent 
the  true  entry?  Nothing  whatever.  The 
ease  bad  been  argued,  and  the  court  sim- 
ply proceeded  to  enter  its  judgment  truly, 
as  It  bad  resolved  to  do.  The  appellant 
cannot  justly  complain  that  be  did  not 
bare  notice  ot  the  correction,  as  made,  so 
that  be  might  have  taken  such  steps  after 
the  lodgment  as  he  might  do.  He  had 
notice.  It  appears  that  he  applied  to  re- 
bear  the  case,  and  his  application  was  de- 
nied. Ue  sniTered  no  prejudice.  The  ap- 
pellant's exception  is  to  the  judgment,  and 
very  general.  So  tar  as  we  can  see,  it  was 
founded  only  upon  the  ground  ot  objection 
already  adverted  to.  As  we  hare  seen, 
this  court  bad  decided  the  case  adversely 
to  bim,  and  reversed  the  judgment  In  his 
favor.  The  verdict  ot  the  jury  was  in 
favor  ot  the  plaintiff,  and  the  court  gave 
judgment  (a  proper  one)  in  her  favor. 
The  appellant  could  not  raise  a  second 
time  the  qnestlons  decided  by  this  court 
adversely  to  him.  There  was  no  occasion 
fur  a  new  trial  of  the  issues  of  fact,  nor 
bad  this  court  granted  such  trial.  It  sim- 
ply reversed  the  Judgment  given  by  the 
court  below,  and  it  follows,  as  a  conse- 
qoence,  that  that  court  should  give  a  prop- 
er judgment  in  favor  ot  the  plaintiff,  as  it 
did  do.    Judgment  affirmed. 

(107  N.  C  606)  '~^ 

Maphis  v.  Peorau. 

(jBupreme  Cowr%  of  North  CaroVma.   De&  1, 
1890.) 

Dnsa— AaxHOWLaooMnm. 
Under  Code  N.  C.  |  683,  giving  to  Mknowl- 
•dgments   taken   before  oommiasioners  of  afll- 


davlts  resident  in  other  states  "the  same  force 
and  effect  *  *  *  as  if  the  same  had  been  made 
or  taken  before  any  competent  autliority  in  this 
state, "  It  is  immaterial,  as  affecting  the  valid- 
ity of  a  deed,  wbither  the  persons  wliose  ac- 
knowledgments thereto  are  taken  before  a  com- 
missioner of  affidavits  in  another  state  are  then 
domiciled  in  Uiat  state  or  in  this. 

Appeal  from  superior  court,  Forsyth 
county;  McC!orkle,  Judge. 

C.  M.  Buabee  and  J.  L.  Patterson,  tor 
appellant. 

Mbrrimon,  C.  J.  This  case  brings  In 
question  a  second  time  the  validity  of  the 
probate  of  the  deed  held  to  be  sufficient  in 
Buggy  Co.  V.  Pegram,  102  N.  C.  640,  9  8.  E. 
Bep.413.  That  case  is  an  antbority  direct- 
ly in  point,  and  must  govern  the  present 
one.  Notwithstanding  the  earnest  and 
elaborate  argument  of  the  appellant's 
counsel,  we  approve  it  as  correctly  de- 
cided, and  do  not  feel  called  upon  lo  add 
a  word  to  what  is  there  said.  Judgment 
affirmed. 

OW  N.  C.  164) 

HiNTON  et  al.  V.  Ferrebkb  et  al. 

(Supreme  Oowrt  of  North  Carolina.    Oct  UL 
1890.) 

UixancD  WouAif—BujttsB  ab  Substt— Forb- 

OLOSURS  OF  HOBTOAOB. 

A  mortgage  on  separate  property  of  a  mar- 
ried woman  to  secure  a  debt  ot  her  nusband  is 
not  dischaived  by  the  holder  receiving,  in  satis- 
faction of  the  debt,  a  new  note,  compounding  the 
interest  aocnied,  and  extending  the  time,  and  a 
second  mortgage  by  the  wife  on  the  property, 
wliioh  is  void  because  she  was  not  prlvuy  exam- 
ined as  to  its  execution. 

Appeal  from  superior  court,  Camden 
county ;  Connob,  Judge. 

In  1876,  W.  B.  Ferrebee  and  Sarah  M.  Fer- 
rebee,  bis  wife,  executed  a  promissory  note, 
secured  by  mortgage  on  the  separate 
property  ot  the  wife.  In  1886,  the  note 
was  delivered  to  the  makers,  and  a  new 
one  given  by  them  for  the  principal  and 
accrued  Interest.  This  note  was  secured 
by  a  mortgage  on  the  property,  given  at 
the  same  time,  but  the  wife  was  not  priv- 
ily examined  as  to  Its  execution.  This 
suit  was  brought  to  foreclose  the  mort- 
gage given  In  1876.  There  was  a  judgment 
tor  the  defendants,  and  the  plaintiffs  ai>- 
pealed. 

Orandy  A  Aydlett,  for  plalntUts.  Fatler 
<ft  Snow,  tor  defendants. 

Shepherd,  J.  Under  the  direction  of  the 
court,  the  jury  found  that  the  indebted- 
ness secured  by  the  mortgage  of  1876  had 
not  been  paid;  that  it  was  not  barred  by 
the  statute  of  limitations;  that  the  mat- 
ters in  controversy  bad  not  been  previous- 
ly adjudicated.  His  honor,  however,  was 
of  opinion  that  taking  all  ot  the  plaintiffs' 
testimony  to  be  true,  the  mortgage  was 
discharged.  The  ruling  is  baaed  upon  tbe 
principle  that  It  "the  creditor  enters  Into 
a  binding  contract  to  give  time  for  pay- 
ment to  the  principal, "  and  this  is  done 
without  tbe  consent  ot  the  surety,  tbe  lat- 
ter is  discharged.  Adams,  Eq.  107.  This 
Is  undoubtedly  true  as  a  general  legal 
proposition,  bnt  we  think  that  it  is  inap- 

gltcable  to  the  tacts  of  tbis  case.    Ktand- 
ig  alone,  tbe  acceptance  ot  tbe  debt  of 
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1885  trom  the  busband  for  the  original  In- 
debtedness, "compounding  the  interest  ac- 
crued," and  extending  the  time,  would 
have  nnqaestlonably  discharged  thesurety 
wite.  But  ttie  testimony,  which  we  must 
-  accept  as  true,  discloses  quite  a  different 
state  n(  circumstances.  It  plainly  appenrs 
that  the  bond  and  mortgage  of  1886  were 
given  in  renewal  of  those  of  1875,  in  pur- 
suance of  an  entire  agreement;  that  is  to 
say,  that  not  only  a  new  bond  was  to  bo 
given,  but  also  a  new  and  valid  mortgage. 
The  bond  was  accordingly  executed  by  the 
husband  and  wife,  but  she  was  never  le- 
gally privily  examined  as  to  the  execution 
of  the  mortgage,  and  the  latter  Is  therefore 
of  no  effect.  The  defendants,  the  devisees 
of  Mrs.  Ferrebee,  now  -repudiate  the  en- 
tire transaction  on  the  ground  of  covert- 
ure, and  at  the  same  time  endeavor  to 
assert  a  technical  discharge  growing  en- 
tirely out  of  the  same.  The  discbarge  of 
bonds  under  the  principle  Invoked  was 
originally  administered  In  equity  alone, 
and  surely  no  court  of  equity  would,  un- 
der the  circumstances  of  this  case,  decree  a 
release  of  the  surety.  It  is  true  that  the 
bond,  especially  by  the  husband  and  wife, 
being  a  mere  executory  contract,  could  be 
avoided  by  the  wife  upon  the  plea  of  cov- 
erture, and  would  be  of  no  effect  as  to  her 
as  a  legal  obligation,  (Farthing  v. Shields, 
106N.  C.  289,  10  S.  E.  Bep.  998;)  but  we 
cannot  hold  that  its  acceptance  by  the 
plaintiff,  upon  the  very  material  induce- 
ment that  she  was  to  concurrently  exe- 
cute a  valid  mortgage  to  secure  it,  ( which, 
as  we  have  seen,  was  never  done,)  was 
such  an  alteration  of  the  original  con- 
tract, "without  her  consent, "as  to  dis- 
charge her  from  the  obligation.  We  place 
our  decision,  not  upon  the  ground  of  any 
legal  efficacy  to  be  attached  to  the  acts  of 
tite  wife,  but  upon  the  princlpledeclared  in 
Bnnia  v.  McGr^or,  90  N.  C.  222;  Walker 
y.  Brooks,  99  N.  C.  307. 6  S.  E.  Rep.  68 ;  and 
Hodge  V.  Powell,  96  N.  C.  64.  2  S.  £.  Rep. 
1^  If.  as  held  In  these  cases,  a  married 
woman  cannot  retain  the  fruits  of  a  con- 
tract which  she  repudiates  on  the  ground 
of  coverture,  it  must  follow  that  she  can- 
not, under  such  circumstances,  assert  a 
techlcal  right  to  the  discharge  of  an  an- 
tecedent obligation.  We  are  of  the  opin- 
ion that  the  mortgage  of  1876  has  not  been 
discharged,  and  that  the  plaintiff  is  enti- 
tled to  a  decree  of  foreclosure.  The  Indebt- 
edness is  to  be  computed  according  to  the 
terms  of  the  original  mortgage.  Re- 
versed. 


(107  N.  c.  Ul) 

Suoo  ▼.  Farbab  et  al. 

(Supreme  Court  cf  North  CaroUna.    Oot  90, 
1890.) 

£iun>i«ai>'*  Lmr  oh  Csops— WAms— Rivooa- 
•non. 
Ttumgh  a  landord  has  oonsented  that  one 
who  has  bought  cotton,  on  which  he  lias  a  land- 
lord's lien,  may  pay  the  price  to  his  tenants,  his 
oonsent  is  without  consioeration,  and  may  be  re- 
voked at  any  Ume  before  it  has  been  acted  on, 
and  the  landlord  can  recover  the  amount  of  his 
Uen  from  the  purchaser,  who,  with  knowledge 
of  the  revocation,  pays  the  tenant  for  tlie  cotton. 

This  was  a  civil  action  tried  at  spring 
terAi,  1890,  of  Edgecombe,  on  appeal  from 


a  Justice's  court,  before  Wouack,  J.    Tbers 
was  evidence  tending  to  show  that  the 

filaintlB  leased  certain  lauds  for  the  year 
888  to  Keel  &  Bro.,  at  the  stipulated  rent 
of  4,800  pounds  of  lint  cotton,  and  that 
during  said  year  he  advanced  to  them,  to 
be  used  In  the  cultivation  of  the  crops 
grown  on  said  land,  guano  of  the  value  of 
1,606  pounds  of  lint  cotton ;  that  Keel  & 
Bro.  paid  plaintifl  6,886  pounds  of  cotton, 
leavlug  still  due  on  said  advance  589 
pouudR  of  cotton ;  that  on  thelilth  day 
of  Octobei,  1888,  Peyton  Keel,  of  Keel  & 
Bro.,  delivered  to  the  defendants  five  bales 
of  cottpn  of  the  crop  grown  on  said  land 
during  that  year,  and  the  20th  of  October, 
1888,  one  bale  more  of  said  cotton;  that, 
on  the  22d  of  October,  1888,  O.  C  Farrai; 
of  the  defendant  firm,  applied  to  the  plain- 
'^n  to  know  if  the  said  firm  could  not  pay 
the  price  of  said  cotton  to  the  said  Keel  & 
Bro..  when  plaintiff  consented  that  they 
might  do  en;  that  upon  reflection  the 
plaintiB  addressed  a  letter  to  O.  0.  Farrar 
the  following  morning,  notifying  him  that 
he  woula  not  waive  bis  lien  as  landlord 
until  the  balance  due  him  (589  pounds  lint 
cotton)  was  paid,  and  recalling  the  per- 
mission given  the  day  before  that  the  mon- 
ey might  be  paid  to  Keel  &  Bro.,  which 
letter  was  delivered  to  the  said  Farrar  on 
the  same  day  it  was  written ;  that  there- 
after, on  the  25th  of  October,  1888,  with- 
out having  before  seen  either  of  the  firm 
of  Keel  &  Bro.,  or  had  any  communication 
with  them  after  the  time  the  cotton  was 
delivered  by  them  to  these  defendants, 
these  defendants  paid  to  the  said  firm  of 
Keel  &  Bro.  the  price  of  theslx  bales  of  cot> 
ton .  There  was  evidence  on  the  part  of  the 
defendants  tending  to  show  that  the  price 
of  the  said  cotton  was  paid  by  the  defend- 
ants before  the  said  letter  was  received. 
It  was  further  contended  on  the  part  of 
the  defendants  that  the  plaintiff  had  no 
power  to  recall  or  revoke  the  permission 
given  the  defendaats  to  pay  the  money  to 
Keel  &  Bro.  By  consent  of  parties,  his 
honor  reserved  this  question  until  after 
verdict,  and  submitted  this-  issue  to  the 
Jury:  "In  what  sum  are  the  defendants 
indebted  to  the  plaintiff?"  The  Jury  an- 
swered for  their  verdict,  "Flfty-ono  dollars 
and  twenty-one  cents. "  His  honor,  being 
of  opinion  with  the  defendaats  upon  the 
question  reserved,  rendered  Judgment  for 
the  defendants.    Plaintiff  appeals. 

Gllllaa  A  Son,  for  appellant.  R.  L.  StUf 
ton,  for  appellees. 

Davis,  J.,  (after  stating  the  Iketa  as 
above.)  The  facts  of  this  case  are  not  as 
fully  and  clearly  stated  as  they  might 
have  been,  but  it  Is  plaluly  to  be  inferred 
from  the  record  that  the  defendants  pur^ 
chased  the  cotton  of  Keel  &  Bro.  (the  ten- 
ants of  the  plalutlB)  before  his  Hen  as 
landlord  had  been  fully  satisfied.  The 
plaintiff  bad  one  of  three  remedies.  Ha 
could  have  sued  tor  the  specific  property, 
or  in  tort  for  its  conversion,  If  Its  deliveiT 
was  refused,  (Belcher  v.  Grimsley,  88  N.  C. 
88,)  or  be  might  have  waived  the  tort  by 
ratifying  the  sale,  and  have  brought  bla 
action  in  the  nature  of  aaeampalttor  mon- 
ey had  and  received.  He  has  elected  to 
pursue  the  last-named  remedy,  and  he  is 
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entitled  to  recover,  nnleM  the  defense  relied 
npon  is  ralld.  Tbe  "price"  oltlie  cotton 
-was  in  the  hands  of  the  defendants  sub- 
ject to  the  lien  and  for  the  use  of  the  plain- 
tiff, and  bis  right  to  it  was  distinctly  rec- 
ognised. Now,  in  this  state  of  the  case, 
the  plaintiff,  upon  the  application  of  one  of 
tbe  defendants,  and  witboat  any  consid- 
eration therefor,  consented  that  the  de- 
fendants might  pay  tbe  price  to  Keel  & 
Bro.  So  far  as  appears,  tbe  latter  had  no 
knowledge  of  this  transaction,  nor  does 
there  appear  to  bave  existed  any  privity 
between  them  and  tbe  defendants.  Before 
the  defendants  bad  paid  the  money  to  Keel 
Sc  Bro.,  who  appeared  to  have  been  tbe 
only  parties  Interested  in  tbe  matter,  and 
b^ore,  so  far  as  tbe  case  discloses,  they 
even  had  .knowledge  of  the  plaintiff's  con- 
sent that  the  defendants  migbt  pay  the 
money  to  them,  and  before  there  was  any 
alteration  or  change  in  tbe  condition  or 
relation  of  tbe  parties,  tbe  plaintiff  re- 
yoked  tbe  permission  given  to  the  defend- 
ants, and  required  them  to  pay  the  money 
to  him  according  to  tbe  original  obliga- 
tion. It  is  contended  for  tbe  defendants 
that,  when  tbe  plaintiff  consented  that 
they  might  pay  tbe  price  of  tbe  cotton  to 
Keel  &  Bro.,  "it  was  a  complete  waiver 
and  cancellation  of  plalntlO's  lien,  and 
that  very  instant  the  ownership  of  the 
price  of  said  cotton  became  a  vested  right 
In  Keel  &  Bro.,  and  they  could  have 
■accessfnlly  maintained  their  action 
against  tbe  defendants  for  the  recovery 
thereof,  had  they  declined  to  pay  it  to 
them,"  and  that  the  plaintiff  had  no  pow- 
er to  recall  or  revoke  the  permission  given 
tbe  d^end ants  to  pay.  tbe  money  to  Keel 
A  Bro.  Undoubtedly,  if  tbe  defendants 
had  paid  tbe  money  to  Keel  So  Bro.  before 
tbe  revocation  of  tbe  permission,  they 
wonld  not  be  liable,  for  they  would  have 
1>een  paying  ont  the  plaintiff's  money  In 
accoraance  with  bis  express  authority 
and  permission ;  but  we  are  unable  to  see, 
U  plaintttTs  permission  was  necessary, 
why  he  could  not  revoke  it  at  any  time 
before  it  was  acted  npon,  or  how  be  lost 
bis  Uen  by  what  occurred  between  him 
and  tbe  defendants.  Tbe  agreement  was 
an  executory  one,  and  without  considera- 
tion, and,  even  it  It  appeared  that  the  de- 
fendants were  acting  as  the  agents  of  Keel 
A  Bro.,  (and  no  agency  appears.)  it  would 
not  have  worked  a  discharge  of  tbe  Uen. 
Keel  ft  Bro.  could  not  have  compelled 
either  the  plaintiff  or  defendants  to  have 
executed'  the  agreement  against  the  plaln- 
titf*s  consent  for  the  plain  reason  thatthere. 
was  an  entire  absence  of  any  considera- 
tion. "A  lien  must  be  regarded  as  some- 
thing of  value.  It  may  be  given  up  with- 
out any  valuable  consideration ;  but  an 
ag^reement  to  give  it  up,  in  order  to  be 
obligatory,  must  be  based  npon  a  legal 
consideration. "  Danforth  v.  Pratt,  42  Me. 
SO.  The  plalntlB  simply,  and  without  any 
consideration,  gave  bis  consent  to  the  de- 
fendants to  pa^  the  price  of  the  cotton  to 
Keel  A;Bro.  Before  tbe  defendants  had 
acted  opon  tbe  consent  thus  given,  and  be- 
fore any  rights  had  accmed  to  anybody 
by  reason  of  tbe  consent,  it  was  with- 
drawn, and,  when  paid,  it  was  against 
the    consent    of    the    plaintiff,    without 


any  authority,  and  made  the  defend- 
ants liable.  Tbe  fact  that  the  defend- 
ants paid  tbe  money  to  Keel  &  Bro.,  after 
the  revocation  of  authority  to  do  so, 
cannot  protect  them.  Tbe  cases  cited  by 
counsel  for  tbe  defendant  have  no  applica- 
tion to  tbis  case.  The  case  of  McDougall 
V.  Crapon,  95  N.  C-  292,  relates  to  a  com- 
mun-law  lien  where  tbe  surrender  of  the 
possession  is  a  discharge  of  tbe  Hen,  where- 
as the  lien  here  is  conferred  by  statute, 
and  is  not  lost  by  tbe  wrongful  act  of  the 
tenant,  who  cannot  transfer  the  posses- 
sion to  any  one  to  tbe  prejudice  of  tbe 
landlord.  In  tbe  other  case,  (Bremv.Cov- 
ington.  104  N.  C.  591,  10  S.  £.  Rep.  706,) 
there  was  a  consideration,  and  the  order 
was  .held  to  be  irrevocable.  Here,  there 
was  no  consideration,  and  tbe  revoca  tion 
was  beforeany  rights  had  accrued  to  be 
prejudiced.  Tbe  plaintiff  was  entitled  to 
recover,  and  there  Is  error. 

"""^  (lOT  N.  C.  B6S) 

SODTHBBLAND  V.  FREMONT  et  DX. 

(Supreme  Court  of  North  Carolina.   Oct.  90, 
ISW.) 

StmsTiBs — Fossou>anBB  or  Mortqaob — VvsAsisa 
— LncrrATiONs — Boka  Fide  Pubchasbr. 

1.  A  corporation  borrowed  money  and  eze- 
onted  to  the  lenders  notes  indorsed  in  blank  be- 
fore delivery  by  three  persons,  who  were  tbe  sole 
stockholders.  Aiterwairds,  one  of  them  rave  s 
mortgage  to  ^demnlfy  the  others  against  loss  by 
reason  of  bis  {allure  to  pay  the  iiroportion  of  the 
debt  for  which  he  '  should  be  liable  with  them 
"as  oo-sureties. "  Held,  that  they  were  co-sure- 
ties, and  notiguarantors. 

2.  A  mortgsKe  havin^r  been  improperly  re- 
leased of  reoord  by  the  mortgagee,  without  con- 
sent of  another  for  whose  securi^  it  was  idso 
given,  the  release  may  be  avoided  in  a  suit  by 
Qie  latter  to  foreclose  either  by  replication  or  by 
amendment  of  the  complaint,  and  in  either  form 
the  pleading  Klates  to  the  commencement  of  the 
action,  the  impeachment  of  the  release  being 
merely  an  incident  of  the  suit  to  foreclose,  and 
not  an  independent  cause  of  action  against  which 
the  statute  of  limitations  would  run  as  against  a 
osnse  of  action  for  relief  on  aooouat  of  fraud. 

8.  A  trust-deed  intended  to  operate  as  a 
mortgage  having  been  improperly  released  of 
record  by  the  trustee,  one  is  not  a  purchaser  for 
value,  but  takes  subject  to  the  trust-deed,  who 
receives  a  mortgEige  purporting  to  secure  pay- 
ment of  a  sum  certain  at  a  future  time,  but  In 
fact  given  to  indemnify  the  mortgagee  from  lose 
nnder  a  liability  already  inonired  by  him  as 
sniety  for  the  mortgagor. 

Appeal  from  superior  court,  Richmond 
county ;  Bynum,  Judge. 

On  August  8,  1876,  the  Wilmington  A 
Seaboard  Railway  Company  made  its 
two  several  promissory  notes,  payable 
12  months  after  date,  with  8  per  cent,  in- 
terest per  annum,  payable  quarterly,  one 
to  J.  W.  Leak,  for  $5,750,  and  tbe  other  to 
R.  S.  Ledbetter,  for  $2,875.  Each  of  said 
notes  was  indorsed  in  blank  in  tbe  order 
named,  by  F.  M.  Wooten,  T.  J.  Souther- 
land,  and  S.  L.  Fremont,  who  were  tbe 
sole  stockholders  in  tbe  railway  company. 
Afterwards,  on  the  31st  day  of  May,  1880, 
S.  L.  Fremont  executed  a  deed  to  F.  M. 
Wooten  for  the  lands  described  therein  in 
trust  to  indemnify  Wooten  and  Souther- 
land,  for  "any  loss  or  damage  they,  or 
either  of  them,  may  sustain  by  reason  of 
any  failure  on  the  part  of  said  Fremont 
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to  pay  the  proportion  of  Raid  debt  of  the 
said  railway  company,  for  wlilcli  said 
Fremont  would  be  liable  aH  between  bira 
and  the  said  Wooten  and  the  said  Bonth- 
erland,*'if  the  railway  company  should 
fall  to  pay  the  debt  or  any  part  of  it. 
Mrs.  Fremont  did  not  join  in  the  execu- 
tion ot  this  deed.  At  different  times  be- 
tween April  10,  1879,  and  December  17, 
1880,  the  cumpany  made  payments  on  said 
debts  amounting  to  f  3,983.42,  and  at  dif- 
ferent times  between  November  8,  '1876, 
and  April  16. 1879,  the  plaintiff  Souther- 
laud  made  payment  amounting  to  $4,388.- 
36.  The  balance  was  paid  by  him  in  1881, 
amounting  to  f  2,782.87.  He  brought  this 
action  to  recover  of  the  defendant  S.  L. 
Fremont,  by  way  of  contribution,  one- 
half  of  the  full  amount  so  paid  by  him,  and 
seeks  to  foreclose  the  mortgage  or  deed  of 
trust  for  that  purpose.  Mrs.  Fremont 
was  made  a  party  to  the  action.  A  sum.- 
mona  was  issued  in  the  name  of  Wooten 
and  Soutberland  vs.  S.  L.  Fremont  and 
Mrs.  Mary  E.  Fremont,  on  the  22d  day  of 
October,  1884,  and  was  executed  as  to 
Mary  E.  Fremont,  the  wife,  on  the  27th 
day  of  October,  1884.  Afterwards,  on  the 
5th  day  of  March,  1885,  another  summons, 
with  like  title,  was  Issued,  and  on  the 
12th  day  of  March,  1885,  was  executed  as  to 
S.  L.  Fremont,  iSr.,  and  on  the  28th  day  ot 
March,  1885,  a  like  summons  was  Issued, 
and  on  the  6th  day  of  ApHI,  1885,  was  exe- 
cuted as  to  Mrs.  Fremont.  The  complaint 
was  not  filed  until  the  9th  day  of  June, 
18S7.  S.  L.  Fremont  died  during  the  penden- 
cy of  this  action,  and  his  administrator 
and  heirs  have  been  made  parties.  After- 
wards, his  wife,  Mary  E.  Fremont,  died, 
and  her  helm  (children  of  S.  L.  and  Mary 
E.  Fremont)  are  d^^fendants.  On  80th  Sep- 
tember, 1882,  F.  W.  Wooten,  without  the 
knowledgeur  consent  of  Soutberland,  exe- 
cuted to  S.  L.  Fremont  a  release  of  "alt 
his  right,  title,  interest,  claim,  and  de- 
mand, either  at  law  or  in  equity,"  In  the 
lands  described  in  the  deed  in  trust.  This 
release  was  registered  June  5,  1884. 
Soutberland  knew  nothing  of  this  release 
antil  the  September  term,  1889.  When  it 
was  exhibited  by  the  defendants,  plaintiff 
flied  an  amendment  to  his  complaint  al- 
leging that  the  release  had  been  executed 
without  his  knowledge  or  consent,  and 
that  S.  L.  Fremont  took  it  with  full 
knowledge  of  his  rights  and  equities. 
After  Mrs.  Fremont  was  served  with 
summons  in  this  case,  she  took  from  her 
husband,  S.  L.  Fremont,  a  mortgage, dat- 
ed 8d  -luly,  1885,  which  was  registered  in 
Richmond  county.  The  consideration  for 
this  mortgage  from  Fremont  was  shown 
by  parol  evidence  to  have  been  as  follows: 
On  8d  January,  1882,  S.  L.  Fremont  bor- 
rowed $4,000  from  Rev.  Mr.  Bnell,  of  Ashe- 
▼ille,and  gave  his  note  with  his  wife  as  se- 
curity, and  she  with  him  executed  a  mort- 
gage on  her  property  in  Wilmington  to 
secure  this  note  to  Mr.  Buell.  In  order 
to  indemnify  his  wife  from  her  contingent 
llabilty  as  his  surety  on  the  Buell  note, 
which  was  then  unpaid,  8.  L.  Fremont 
gave  hia  wife  a  note  for  $4,000,  and  the 
mortgags  on  the  lands  In  controversy. 
There  was  a  Judgment  for  the  defendants, 
and  the  plaintiff  appealed. 


Jones  6k  Tillett,  for  appellant.  Barwell 
<ft  Walker  and  J.  D.  Sbn  w,  for  api>elleea. 

Shephkrd,  J.,  {after  Btatlag  the  facta  aa 
above.)  His  honorcharged  the  Jury  that, 
if  they  believed  the  testimony,  S.  L.  Fre- 
mont was  not  liable  to  the  plalntltt  by 
"reason  of  the  contract  of  indemnity" 
which  Is  the  subject  of  this  action.  Put- 
ting aside  for  the  present  the  defenses  ot 
the  statute  of  limitations,  and  that  Mrs. 
Fremont  was  a  bona  Ode  purchaser  tor 
value,  we  will  first  examine  Into  the  cor- 
rectness of  this  Instruction  with  reference 
to  the  contention  of  the  defendants  that 
the  obligation  of  S.  L.  Fremont  was  that 
of  a  guarantor,  and  that  be  wtts  dis- 
charged from  any  liability  thereon  because 
of  the  laches  of  the  plaintiff,  and  other  de- 
fenses peculiar  to  that  species  of  contract. 

1.  The  bonds  executed  by  the  railroad 
company  -respectively  to  Ledbetter  and 
Leak  on  the  3d  of  August,  1875,  were  nego- 
tiable instruments,  and  were  Indorsed  In 
blank  by  the  plaintiff  (F.  M.  Wooten)  and 
H.  L.  Fremont.  It  Is  presamed  that  the 
indorsements  were  contemporaneous  with 
the  execution  of  the  bonds.  Tredwell  v. 
Blount,  86  N.  C.  88;  Carroll  v.  Weld,  18  III. 
6.S2:  2  Daniel,  Neg.  Inst.  J  1757;  Cook  v. 
Southwick,  9  Tex.  615.  Thttrelsmuch  di- 
versity of  opinion  as  to  whether  such  In- 
dorsers  are  liable  as  guarantors  only. 
Brandt,  in  his  work  on  Suretyship  &  Guar- 
anty, §  147,  maintains  the  atilrmative  "in 
the  absence  of  evidence  as  to  the  liability 
intended ;"  while,  on  the  other  hand,  Dan- 
iel, in  his  Negotiable  Instraments,  supra, 
says  that  "the  very  opposite  presumption 
arises."  See,  also,  1  Pars.  Cont.  206,  cited 
with  approval  in  Baker  v.  Robinson,  68 
N.  C.  191.  The  latter  view  is  further  sus- 
tained In  Daniel  v.  McKae,  2  Hawks,  680; 
Dawson  v.  Pettwny,  4  Dev.  &  B.  896,  and 
other  cases  In  our  Reports.  We  do  not  see 
how  Crawford  v.  Lytle,  70  N.  C.  886,  cited 
by  the  defendants,  conflicts  with  the  fore- 
going authorities,  as  in  that  case  the  In- 
dorsement was  subsequent  to  the  making 
of  the  note.  Even  where  the  contrary  la 
held,  there  is  no  question  that  as  between 
the  parties  the  prima  ftusle  contriust  of 
guaranty,  arising  from  such  an  indorse- 
ment, may  be  rebutted,  and  the  true  rela- 
tionBhIp  shown.  Baker  v.  Robinson,  su- 
pra. "It  is  well  settled,"  says  Brandt.sa- 
pra,  S  15S,  "that  the  agreement  upon 
which  the  blank  Indorser  of  another's  ob- 
ligation signed,  and  the  liability  which  be 
Intended  to  assume,  may  (at  least  he- 
■tween  the  original  parties  or  those  parties 
and  a  holder  with  notice)  he  shown  by 
parol  evidence,  and  he  will  be  held  only  ac- 
cording to  such  agreement  and  intention." 
It  Is  diflicult  to  conceive  how  the  real 
agreement  and  intention  In  the  present 
case  could  have  been  more  clearly  mani- 
fested than  by  the  solemn  declaration  ot 
Fremont  himself  under  his  hand  and  seal. 
This  is  contained  In  a  deed  of  trust  execut- 
ed by  him  to  F.  M.  Wooten  on  the  81(t  ot 
May,  1876.  This  Instrument,  after  reciting 
the  bonds  above  mentioned  as  "being 
signed  by  the  said  S.  L.  Fremont,  F.  M. 
Wooten,  and  Thoraaa  J.  Soutberland,  aa 
co-sureties,"  proceeds  as  follows:  "And 
whereas,  the  said  S.  L.  Fremont  Is  deslr. 
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OUB  to  indemnify  and  save  harmless  the 
•aid  Franuia  M.  Wooten  and  Tliomas  J. 
Soutberland  from  any  loss  or  damage 
they,  or  either  of  them,  may  sustain  by 
reason  of  any  failure  (in  the  part  of  said 
Fremont  to  pay  the  proportion  of  said 
debt  of  the  said  railway  company  for 
which  said  Fremont  would  be  liable  as 
between  him  and  the  said  Wooten  and  the 
said  Southerland.asco-sareties  with  tliem, 
In  the  erent  the  said  railway  company 
should  fail  to  pay  the  said  debts,  or  any 
part  thereof:  Now,  this  indenture  wit- 
nesseth,"  etc.  The  deed  conveys  certain 
land  situated  in  Richmond  county  in  this 
Btate,  and  was  duly  registered.  The  con- 
dition is  that  it  the  said  railroad  com- 
pany, the  maker  of  the  bonds,  "shall  fall 
to  pay  its  two  notes  due,  the  one  to  J.  W. 
Leak  and  the  other  to  R.  !S.  Ledbetter,  as 
aforesaid,  or  any  part  of  said  notes,  so 
that  the  said  sureties  on  said  notes  shall 
be  compelled  to  pay  said  notes  or  any  part 
thereof,  then,  it  the  said  S.  L.  Fremont 
■ball  indemnify  and  save  harmless  the 
■aid  F.  M.  Wooten  and  the  'said  T.  J. 
Boatherland  from  any  loss  or  damage,they, 
or  either  of  them,  shall  sustain  by  reason 
of  any  failure  on  the  part  of  said  Fremont 
to  pay  the  proportion  of  the  railway  com- 
pany for  which  he  would  be  liable  to  said 
Wooten  and  Southeriand,  by  reason  of  be- 
tng  a  co-surety  with  them  on  said  notes, 
"  •  •  then  this  deed  shall  be  void; 
•  •  *  otherwise  to  remain  in  full  force 
and  effect. "  S.  L.  Fremont  then  being  a 
co-surety,  and  not  a  guarantor,  it  must 
follow  that  the  defenses  resting  upon  the 
latter  theory  must  fail,  and  the  plaintiff, 
having  paid  the  large  balance  due  upon 
the  bonds,  will  be  entitled  to  recover,  un- 
l««>8  some  legal  barrier  is  interposed  by  the 
defendants. 

2.  We  will  next  consider  the  ruling  of 
the  court  below  upon  the  statute  of  llmit- 
aUnns.  The  purpose  of  this  action  being 
the  subjection  of  the  land  by  reason  of  the 
■on-pertormance  otthecovenant  of  tndem- 
■ity  contained  in  the  deed  of  trust,  and 
the  statutory  period  of  10  years  not  hav- 
ing elapsed,  it  would  ordinarily  follow 
that  the  action  would  not  be  barred. 
Capehart  v.  Dettrick,  01  N.  C.  344.  It  ap- 
pears that  on  the  30tb  of  September,  1882, 
wooten,  the  trustee,  without  the  kuowl- 
edg«>  of  the  plaintiff,  executed  a  deed  of  re- 
leaoe  to  Fremont,  which  instrument  had 
been  registered  at  the  time  of  the  execu- 
tion of  the  mortgage  to  Mrs.  Fremont. 
The  conditions  of  the  trust-deed,  so  far  as 
the  plaintiff  is  ooncemed,  have  never  been 
performed.  It  is  insisted  that  no  action 
to  enforce  the  trnst  can  be  maintained  un- 
til this  deed  of  release  is  set  aside,  and  that 
the  right  to  have  it  set  aside  constitutes 
an  independent  cause  of  action  which  is 
barred  in  three  years.  It  is  also  contended 
that  the  amendment  to  the  complaint, 
with  reference  to  the  unauthorized  release, 
did  not  relate  to  the  commencement  of  the 
action.  We  do  not  concur  in  either  bf 
these  views.  Under  the  circiimstances  of 
this  case,  the  impeachment  of  the  unlaw- 
ful discharge  was  only  incident  to  the 
canae  of  action.  The  nnlawful  discharge 
misht  have  been  avoided  either  by  replica- 
tion or  by  the  amendment  of  the  com- 


glaint.  In  either  form,  the  pleading  would 
ave  related  to  the  institution  of  the  suit. 
The  case  of  Ely  v.  Early,  94  N.  C.  1,  bears 
such  a  striking  analogy  to  ours,  and  the 
principles  there  laid  down  so  plainly  dis- 
pose of  this  contention  of  the  defendants 
that  we  think  it  unnecessary  to  further 
pursue  the  discussion  upon  this  point.  As 
between  the  parties,  it  cannot  be  denied 
that  the  deed  of  release  would  have  been 
set  aside,  and  that  a  strong  equity  was 
attached  to  the  land  In  favor  of  the  plain- 
tiff. He  has  not  lost  this  equity  unless 
Mrs.  Fremont  is  a  bona  Ode  purchaser, 
and  here  we  are  met  with  a  question 
which  has  caused  us  much  careful  consid- 
eration. 

3.  There  is  no  doubt  that  a  mortgagee 
or  trustee  of  land  conveyed  to  secure  a 
pre-existing  debt  or  liability  isapui-cbaser 
for  value  within  the  statutes  of  13  and  27 
Eliz.,but  it  would  seem,  says  Pearson,  J., 
in  Potts  V.  Blackwell,  3  Jones.  Eq.  440, 
that "  they  take  subject  to  any  equity  that 
attached  to  the  property  in  the  hands  of 
the  debtor,  and  cannot  discharge  them- 
selves from  it  on  the  ground  of  being  pur- 
chasers without  notice,  in  like  manner  as 
a  purchaser  at  execution  sale  takes  sub- 
ject to  any  equity  againcit  the  debtor 
without  reference  to  the  question  of  no- 
tice." This  doctrine  is  also  declared  in 
Small  V.  Small,  74  N.  C.  16,  where  it  is 
said  that  "  the  creditor  who  takes  a  deed 
of  trust  is  not  out  of  pocket  one  cent;  so 
he  stands  in  the  shoes  of  the  debtor,  and 
takes  subject  to  any  equity  binding  the 
land  in  the  hands  of  the  debtor. "  '  This  is 
further  sustained  in  Day  v.  Day,  84  N.  C. 
408,  and  other  cases,  and  cannot  now  be 
regarded  as  an  openquestion  in  thlsstate. 
It  is  argued,  however,  that  although  the 
mortgage  of  Fremont  to  his  wife  was 
given  to  secure  a  pre-existing  liability,  it 
is  nevertheless  unaffected  by  the  foregoing 
principles,  because,  by  its  acceptance,  the 
law  Implied  an  agreement  on  the  part  of 
Mrs.  Fremont  to  suspend,  until  default, 
any  other  remedies  which  she  might  have 
had  in  respect  to  her  liability  as  surety  to 
her  husband  of  the  Buell  debt.  This  im- 
plied promise  is  relied  upon  as  a  new  con- 
sideration to  defeat  the  important  equity 
of  the  plaintiff.  Conceding  the  principle 
declared  in  Harshaw  ▼.  McKesson.  65  N.  C. 
688,  that  the  taking  of  a  mortgage  for  an 
existing  Indebtedness  implies  a  promise  to 
suspend,  until  default,  all  personal  reme- 
dies against  the  mortgagor,  let  us  inquire 
what  remedies  Mrs.  Fremont  had,  and* 
whether  they  were  in  fact  affecte<l  by  her 
acceptance  of  the  mortgage.  Although 
she  had  not  paid  the  debts  for  which'  she 
was  surety,  she  could  have  maintained 
an  action  in  the  nature  of  a  bill  quia  timet 
to  compel  her  husband,  the  principal,  to 
discharge  the  indebtedness,  (2  Story,  Eg. 
J  ur.  §  840 :  Burroughs  v.  McNeill,  2Dev.  &  B. 
Eq.  297 ;)  or  she  might  have  required  Buell, 
the  assignee,  to  bring  suit  against  the 
principal  by  requesting  him  in  writing  so 
to  do,  as  is  provided  in  the  Code,  S  2007. 
These  were  her  remedies.  Were  they 
suspended  by  the  acceptance  of  the  mort- 
gage? We  think  not;  and  for  the  follow- 
ing reasons:  First.  The  mortgage  from 
which  the  promise  is  to  be  implied  does 
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not  contain  the  slightest  reference  to  the 
Bnell  debt,  bat  Is  made' to  secure  what 
porportD  to  be  the  ahsolute  indebtedness 
of  Fremont  to  bis  wife.  There  being  no 
apparent  connection  between  the  trannac- 
ttons,  it  ia  plain  that  no  promise  to  sds- 
pend  the  remedies  mentioned  can  be  im- 
plied. And  It  is  donbtful  in  the  absence 
of  fraud  or  mistake  whether  equity  would, 
against  the  consent  of  the  parties,  allow 
the  instrument  to  be  corrected.  Secood, 
Bappoee,  however,  that  tlie  correction 
bad  been  niade,  or  that  parol  evidence 
bad  been  admitted)  (as  was  done,)  to 
show  the  real  agreement,  would  that  agree- 
ment have  the  effect  contended  for?  We 
thinli  not.  There  would  then  be  no  abso- 
lute debt,  nor  any  particular  time  forfore- 
cloBure,  but  simply  a  mortgage  to  indem- 
nify against  any  loss  which  Mrs.  Fremont 
might,  in  the  indeflnlte  Aiture,  sustain. 
It  would  seem  that  an  indemnity  against 
an  apprehended  loss  would  not  imply  an 
agreement  to  forbear  the  taking  of  steps 
to  prevent  the  loss  from  occurring.  We 
hardly  think  that  the  principle  of  Ear- 
shaw  V.  McKesson,  supra,  applies, and  we 
are  not  disposed  to  extend  the  doctrine  of 
that  case  t)eyond  the  limit  of  actual  prec- 
edent. Third.  The  alleged  implied  agree- 
ment is  executory.  If  the  land  mortgaged 
was  subject  to  equities  which  would  ren- 
der it  valueless  as  a  security,  there  would 
be  no  consideration;  and  therefore  such 
an  agreementcould  not  beenforced.  Even 
it  there  had  bem  an  express  covenant  not 
to  sue,  based  upon  such  a  consideration. 
It  would  be  of  no  avail,  as  equity  would 
relieve  against  the  covenant.  It  is  more- 
over plain  that  a  release  by  a  creditor  will 
not  entitle  blut  as  a  purchaser  unless  it  is 
so  worded  as  to  take  effect  at  once;  for, 
it  it  rests  merely  in  the  covenant,  and  the 
assignee's  title  falls,  equity  will  give  relief 
by  declaring  the  covenant  Invalid.  Such 
a  covenantor  is  at  most  in  thesituationof 
a  purchaser  who  has  given  a  bond  or 
other  security  instead  of  pay ing.  Lud  w  ig 
V.  Higbtey.  6  Pa.  St.  132;  Basset  v.  Nos- 
wortby,  2  White  &  T.  Lead.  Cas.  (4th 
Amer.  Ed.)  pt.  l,p.88,  notes.  If, however, 
one  without  notice  has  entered  into  an  ir- 
revocable obligation,  sach  as  becoming 
'  bail  tor  another,  or  the  indorsement  of 
negotiable  paper  which  has  been  trans- 
ferred before  maturity  or  notice,  there 
would  be  such  a  valuable  consideration  as 
would  prevail  over  prior  equities.  Free- 
man V.  Deming,  3  Sandf.  Ch.  368.  If  we 
nre  correct  in  the  above  reasoning,  it  fol- 
lows that  Mrs.  Fremont  was  under  no 
bindijig  obligation  to  forbear  the  prosecu- 
tion of  any  remedies  which  she  might  have 
possessed  against  her  husband,  and  that 
there  was  no  consideration  tor  the  mort- 
gage other  than  the  pre-existing  liability 
as  surety.  It  may  be  said  that  the  alleged 
agreement  has  been  partly  executed,  inas- 
much as  Mrs.  Fremont  did  not,  in  tact, 
prosecute  her  said  remedies.  We  are  of 
the  opinion  that  such  inaction  alone,  even 
in  pursuance  of  a  valid  agreement,  would 
not  bar  the  plaintiff's  equity.  It  is  not  to 
be  tolerated,  say  the  text-writers,  that 
what  equitably  belongs  to  one  shall  be 
given  to  another  who  has  parted  with 
QOtbing,  and  whose  condition   has  not 


been  altered  for  the  worse.  To  preclnde 
the  equities  of  the  plaintiff,  it  must  not 
only  he  shown  that  Mrs.  Fremont  took 
without  notice  and  upon  an  agreement  to 
forbear,  but  that,  by  reason  of  such  con- 
tract of  forbearance,  she  has  sustained 
some  real  loss.  Executory  promises  ot 
this  character  are  recognized  as  sufficient 
considerations  to  support  legal  obliga- 
tions, as  illustrated  in  the  case  of  Bank  ▼. 
Brldgers,  »8  N.  C.  67,  3  S.  £.  Rep.  828,  bat 
they  cannot  be  allowed  to  defeat  equities 
that  have  attached  to  land  unless  they 
have  been  "fully  completed,"  (Todd  v. 
Outlaw,  79  N.C.24.3;)  and  a  mere  part  per- 
formance before  notice  cannot  have  this 
effact,  if  the  owner  of  the  equity  can  re- 
store the  st^tv  quo,  or  make  proper  com- 
pensation. So,  in  the  case  of  the  purchase 
of  land,  the  part  payment  before  notice 
does  not  defeat  theequity.  The  purchaser 
is  protected  only  pro  t»ato.  "  If  he  has 
paid  the  whole,  he  will  be  protected  for  the 
whole.'  If  part  only,  he  will  be  protected 
tor  so  much.  If  he  has  paid  nothing,  he  is 
entitled  to  no  protection."  Basset  v.  Nos- 
worthy,  supra,  79,  note.  If  the  simple  ac- 
ceptance of  a  mortgage  or  trust  deed  to  se- 
cure an  existing  debt  or  liability  is  to  have 
the  effect  contended  for,  the  distinction 
beween  present  and  pre-existing  indebted- 
ness as  to  prior  equities  will  be  practically 
abolished,  since  it  rarely  happens  that  a 
mortgage  or  trust  to  secure  a  pre-e:$ist1ng 
liability  does  not  provide  for  foreclosure 
at  a  date  subsequent  to  tbe  actual  matu- 
rity of  the  obligation  as  fixed  by  tbe  orig- 
inal contract.  A  court  of  equity  cannot 
attach  such  grave  results  to  a  mere  tech- 
nical consideration,  and  will  not  permit  it 
to  defeat  an  equity  in  favor  of  one  whose 
real  condition  has  not  been  substantially 
altered,  and  who  has  suffered  no  loss. 
There  must  be  a  new  trtaL 
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(Suprenw  Court  cf  North  Carolina.    Hot.  f, 
1890.) 

RSKOVAI.  oy  Catibbs— DrvxBU  CmzBNaHip. 
To  remove  s  oaose  from  a  state  to  a  federal 
court  on  account  of  diverse  citizenship,  It  must  be 
shown  by  the  petition  for  removal,  or  elsewhere 
in  the  record,  that  the  parties  were  citixeos  of 
different  states  when  the  action  was  oommenced; 
and  this  does  not  appear  from  an  allegation  of  the 
complaint  that  they  are  residents  respectively 
of  the  states  of  which  the  petition  for  remow 
states  them  to  be  citizens  at  the  time  of  the  appli- 
cation. 

Appeal  from  superior  ooart,  Darbam 
county;  GRAVfcs,  Judge. 

In  this  action,  at  the  appearance  term, 
tbe  plaintiff  filed  his  complaint,  and  the 
following  is  a  copy  of  the  first  paragraph 
thereof:  "The  plaintiffs,  complaining  ot 
tbe  defendant,  allege  (1)  that  0.  M.  Hem- 
don  is  a  resident  of  the  state  of  North  Car- 
olina, and  ot  Durham  county;  that  G: 
W.  S.  Loncks,  W.  H.  Wheeler,  and  P.  H. 
Olatflller,  are  residents  of  the  state  ot 
Pennsylvania,  and  that  defendant  to  a 
corporation  duly  organised,  and  doing 
business  in  said  state  ot  North  Carolina, 
and  was  such  corporation,  engaged  lb 
said  business,  at  the  time  hereinafter 
mentionedi  said  corporation  having  been 
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formed,  am  plaintttts  believe,  under  the 
laws  of  Connecticut,  bat  having  complied 
with  the  laws  of  North  Carolina  Kovem- 
InKfirelnsuranrecoropanles."  At  the  same 
term,  the  defendant  tiled  Its  petition, 
whereof  the  follo^in{;  is  a  copy :  "The  de- 
fendant respectfully  showeth  to  the  court 
that  the  plain  tiff,  C.  M.  Hemdon,  Is  a  clti- 
len,  resident  of  the  county  of  Durham, 
state  of  North  Carolina,  in  the  western 
district  of  North  Carolina  of  the  cir- 
cuit court  of  the  United  States;  that  his 
co-plaintiffs,  G.  W.  S.  Loncks  and  W.  H. 
Wheeler,  trading  as  Loucks  &  Wheeler, 
and-  as  York  Manufacturing  Company, 
and  P.  H.  Glatflller,  are  residents  and 
citizens  of  the  state  of  Pennsylvania; 
that  thedefendant  is  a  corporation  organ- 
ised and  existing  under  the  laws  of  the 
state  of  Connecticut,  and  is  a  citizen  and 
resident  of  said  state,  and  not  a  citizen  or 
resident  of  the  state  of  North  Carolina; 
that  plaintiff  had  Issued  from  the  superior 
court  of  Durham  county,  in  the  state  of 
North  Carolina  a  summons,  citing  the  de- 
fendant to  appear  in  said  court  on  the  6th 
Monday  after  the  Ist  Monday  in  Septem- 
ber. 1889.  it  being  on  the  14th  day  of  Oc- 
tober. 1N89;  that  plaintiffs  have  filed  their 
complaint  setting  forth  a  caune  of  action 
against  the  defendant  upon  a  policy  of  in- 
surance against  loss  by  fire,  issued  to  the 
plaintiff,  C.  M.  Hemdon,  and  one  R.  H. 
Atwater,  as  partners,  and  subuequently  as- 
signed to  the  plaintiff,  CM.  Hemdon,  upon 
which  policy,  the  property  therein  insured 
alleged  to  be  destroyed  by  fire,  the  plain- 
tiffs sue  to  recover,  in  said  state  court,  of 
the  defendant,  In  the  sum  of  f  2,500,  princi- 
pal money,  exclusive  of  interest,  and  costs. 
Wherefore,  defendant  petitions  and  prays 
that  said  cause  be  removed  to  the  circuit 
court  of  the  United  States  for  the  western 
district  of  North  Carolina,  according  to 
law."  This  petition'is  signed  by  counsel, 
and  Bwom  to  by  petitioner's  agent.  The 
court  denied  the  motion  for  an  order  of 
removal,  and  the  defendant,  having  ex- 
cepted, appealed  to  this  court. 

J.  W.  Hinsdale  and  J.  IS.  Manning,  tor 
appellant.    W.  W.  Poller,  for  appellee. 

Mebriuon,  C.  J.,  (after  atatfng  the  tkcta 
as  above.)  It  Is  settled  by  many  authori- 
tative adjudications  that  a  civil  action 
pending  In  a  state  court,  as  to  which  the 
Jnrisdiction  of  the  circuit  court  of  the 
United  St^teH  cannot  arise  or  attach,  un-* 
less  the  parties  plaintiO  and  defendant 
therein,  respectively,  are  citizens  of  differ- 
ent states,  is  not  removable  into  such  cir- 
cuit court,  unless  such  diverse  citizenship 
shall  distinctly  appear  to  have  existed  at 
the  time  when  the  action  began,  as  well 
as  when  the  removal  was  applied  for;  and 
it  must  appear  affirmatively  from  positive 
averments  in  the  petition  for  removal,  or 
likewise  affirmatively,  and  with  equal  dis- 
tinctness, in  the  record,  or  it  may  appear 
from  what  appears  in  the  petition  and 
the  record  taken  together.  Gibson  v. 
Bmce,  108  U.  S  561,  2  Sup.  Ct.  Rep.  S78; 
Grace  y.  Insurance  Co.,  109  U.  S.  278,  8 
Bap.  Ct.  Rep.  207;  Railway  Co.  v.  Swan, 
111  U.S.  379,4  Sup.  Ct.  Rep.  610;  Steam- 
ship CO.  V.  Tugraan,  106  U.  S.  118,  1 
Sup.  Ct.  Rep.  68 ;  Akers  v.  Akers,  117  U. 
T.128.£.no.5 — 16 


S.  197.  6  Sup  Ct.  Rep.  669;  Hancock  v. 
Holbrook.  112  U.  S.  229,5  Sup.  Ct.  Rep.  115; 
Stevens  v.  Nichols,  130  U.  S.  230,  9  Sup.  Ct. 
Rep.  518;  Creborev.  Railroad  Co.,  181  U.  S. 
240, 9  Sap.  Ct.  Rep.  692;  Jackson  v.  Allen, 
132  U.  8.  27, 10  Sap.  Ct.  Rep.  9 ;  Biuckwvll 
v.  Railroad  Co.,  ante,  133,  (decided  at  the 
present  term  of  this  court.)  It  does  not 
appear  from  the  petition  that  the  diverse 
citizenship  of  the  parties  therein  alleged 
existed  at  the  time  the  action  began.  It 
is  simply  alleged  as  existing  at  the'time 
the  petition  was  filed.  This  is  not  suffi- 
cient. Stevens  v.  Nichols,  supra ;  Black- 
well  V.  Railroad  Co.,  supra.  Nor  does 
such  diverse  citizenship  appear  from  the 
record.  It  Is  alleged  In  the  complaint, 
simply,  that  the  plaintiffs  are  residents  of 
states  mentioned ;  but  this  does  not  imply 
that  they  are  citizens  of  those  states,  and 
dtisenship  thereof  must  be  alleged,  or  ap- 
peartnsomewaysufflriently.  The  petition 
alleges  citizenship  at  the  time  the  petition 
was  filed.  But  it  may  be  that  the  parties 
acquired  such  citizenship  after  the  action 
began,  and  with  the  view  to  raise  the  Ju- 
risdiction of  the  circuit  court.  Nor  can 
the  positive  affirmative  allegation  of  clti- 
senship  in  the  petition  for  removal  help 
or  enlarge  the  allegation  of  mere  resi- 
dence in  the  complaint,  because  resi- 
dence does  not  imply  citizenship  for  the 
purpose  of  giving  each  Jurisdiction.  More- 
over, the  allegation  of  the  residence  of 
the  parties  in  the  complaint  vias  not 
necessary  In  the  pleading  in  the  state 
court,  nor  was  it  intended  to  thereby  al- 
lege citizenship.  It  was  merely  descriptive 
of  the  parties,  and  intended  to  identify 
them.  It  ought  to  have  been  omitted  al- 
together. It  cannot  be  inferred  that  the 
purpose  was  to  allege  citizenship,  and  not 
mere  residence.  Parker  v.  Overman,  18 
How.  137;  Robertson  v.  Cease,  97  U. 
S.  646;  Grace  v.  Insurance  Co.,  l09  U. 
S.  278,  3  Sup.  Ct.  Rep.  207.  Inasmuch  as 
it  did  not  appear  from  the  petition  for 
removal  of  the  action,  nor  from  the  record, 
that  the  diverse  citizenship  of  the  parties, 
necessary  to  give  the  circuit  court  of  the 
United  States  Jurisdiction  thereof,  existed 
at  the  time  the  action  began,  the  court 
properly  declined  the  petitioner's  mo- 
tion. There  Is  no  error.  Let  this  opinion 
be  certified  to  the  superior  court,  accord- 
ing to  law.    It  Is  so  ordered. 

(107  N.  C.  191) 
HaumoK  V.  LAxo^BRiBa  Ixs.  Oo. 

(Suiprmne  Court  cj  Iforth  Carolina,    Nor.  7, 
ISM.) 

Appeal  from  superior  oonrt,  Jhurluun  cosnty; 
Qbaveb,  Judfce. 

This  was  an  action  against  the  Lancashire  In- 
surance Company  on  a  policy  issned  by  it  The 
complaint  states  that  one  of  the  plaintiits,  C.  H. 
Hemdon,  is  a  resident  of  the  state  of  North  Caro- 
llna,  that  his  co-pIaintUfs,  O.  W.  S.  Loucks,  W. 
H.  Wheeler,  and  P.  H.  Glatflller,  are  residents 
of  the  state  of  Pennsylvania,  and  that  the  defend- 
ant is  a  corporation  organized  under  the  laws  of 
Oreat  Britun.  The  defendant  filed  a  petition  for 
the  removal  of  the  cause  to  the  circuit  court  of 
the  United  States.  The  statements  of  the  citi- 
lenship  of  tbeparties,  made  by  the  petition,  was 
as  follows:  Tnat  plaintiff,  C.  U.  Hemdon,  is  a 
citizen  and  resident  of  Durham  county,  state  of 
North  Carolina,  residing  in  the  western  district 
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of  North  Carolina,  of  the  circuit  covirt  of  tbe 
United  Btatm:  that  his  co-plaintiffs,  G.  W.  B. 
LoQcks  and  w.  H.  Wheeler,  trading  as  Loncks 
&  Wheeler,  and  as  "Sork  ManufaJturlng  Com- 
pany, and  P.  H.  QIatflller,  are  residents  of  the 
state  of  Pennsylvania;  that  the  defendant  is  a 
corporation,  organized  and  ezistinK  under  the 
laws  of  Qreat  Britain,  and  is  not  a  citizen  or  res- 
ident of  the  stute  of  North  Carolina.  The  peti- 
tion for  the  removal  of  the  cause  was  denied,  and 
the  defendant  appealed. 

John  W.  Hinsdale  and  J.  S.  Matvn^ng,  tot  ap- 
pellant   W.  W.  Fuiler,  for  appellee. 

Mebsikon,  C.  J.  This  case  is,  in  all  material 
respects  for  the  present  purpose  like  that  of 
Hemdon  v.  Insurance  Co.,  ante,  240,  ^decided  at 
this  term,)  and  must  be  governed  by  it  The  de- 
fendant here  is  a  corporation  of  Great  Britain, 
In  a  sense  a  foreign  subject,  but  this  does  not 
render  unnecessary  the  allegation  of  the  citizen- 
ship of  the  plaintilb.  Mossman  v.  Higginson,  4 
Dall.  IS;  Hodgson  t.  Bowerbank,  5  Crauch,  SOS; 
Jackson  v.  Twentyman,  3  Pet  1S6;  Curt.  Jur.  0. 
8.  Cts.  Ill;  Steam-Bhlp  Co.  v.  Tugman,  106  U. 
B.  118,  1  Sup.  Ct  Rep.  68.  There  is  no  error. 
Let  this  opinion  be  certified  to  the  superior  court 

It  Is  80  ordered. 


(107  N.  C.  128) 

HiNTON  V.  PRITCHABD. 

(Supreme  Court  of  North  Carolina.    Oct  20, 
1890.) 

Abbolctb  Deed  as  Uobtoaoe— FabOl  Trust— 

LlUlTATION  AKD  LaOHES. 

1.  The  defendant  in  ejectment  had  purchased 
the  land  for  14,800,  of  which  he  paid  12,800. 
Judgment  was  taken  against  him  for  the  balance, 
and  the  land  which  was  then  worth  from  tl2,000 
to  915,000  was  sold  and  bid  in  by  the  plaintiff  for 
18,097.  The  plaintiff  then  held  a  mortgage  on 
defendant's  interest  for  $700,  which  has  not  been 
discharaed.  The  defendant  testified  that  the 
plaintiff  agreed  by  parol  to  purchase  and  hold  the 
land  for  him  until  be  could  redeem.  Several  wit- 
nesses testified  that  at  different  times  the  plain- 
tiff told  them  that  he  held  intrust  for  the  defend 
ant  Shortly  after  the  purchase,  the  plaintifl  took 
possession,  and  held  it  for  7  or  8  years.  Held, 
that  the  evidence  waa  sufDoient  to  establish  the 
trust 

9.  The  defendant's  right  to  enforce  the  trust 
Is  not  barred  by  the  statute  of  limitations,  nor  by 
lapse  of  time,  where  it  appears  that  the  failure 
to  close  the  trust  for  so  long  a  period  was  by 
mutual  assent 

8.  TbeplalDtlft  having  in  another  case  re- 
covered judgment  against  the  defendant,  which  Is 
s  lien  on  the  latter's  interest  in  the  land,  the 

Slaintiff  should  not  be  required  to  convey  to  the 
efendant  until  the  judgment  is  paid. 

Appeal  from  saperlor  coart,  Hertford 
county;  Whitakeb,  Judge. 

It  iB  alleged  in  the  complaint  that  the 
plaintiff  is  the  owner  In  fee,  and  entitled 
to  the  possession  of,  the  land  therein  spec- 
ified ;  tnat  the  defendant  is  nnlawfully  in 
and  sn  withholds  the  possession  thereof 
from  the  plaintiff,  and  he  demands  Judg- 
ment for  pu8seiiRl(>n  thereof  for  rents,  etc. 
The  answer  denies  such  allegations,  and 
alleges  for  defense  that,  at  a  sale  of  the 
land  at  the  time  and  place  specified,  the 
defendant  bought  the  same  tor  the  price 
of  $4,800,  and  of  this  sum,  at  once,  paid 
$2,3U0;  that  he  failed  to  pay  the  balance 
of  f  2,000  according  to  the  terms  of  sale, 
and  the  land  was  afterwards  sold  to  pay 
the  balanbe;  that  the  defendant  applied 
to  the  plaintiff  to  aid  him,  which  he  con- 
sented to  do,  and  "it  was  agreed  and  un- 
derstood between  the  plaintiff  and  the  de- 


fendant that  plaintiff  should  appear  at 
the  sale  to  be  had  In  the  spring  of  theyear 
1879.  buy  the  land,  and  take  title  to  him- 
self, but  the  same  was  to  be  held  as  secu- 
rity for  such  sum  as  the  plaintiff  might  be 
compelled  to  advance  for  the  protection  of 
the  defendant's  Interest  in  the  land.  (8) 
That  the  plaintiff  appeared  at  the  sale  ro- 
ferred  to,  and  bid  the  sum  of  about  $3,- 
lOU,  and,  according  to  the  agreement  with 
the  defendant,  the  title  was  made  to  the 
plaintiff;  that  the  deed  was  made  and  re- 
ceived upon  the  express  agreement  and 
understanding  between  the  plaintiff  aud 
the  defendant  that  the  same  was  .only 
held  as  security  for  the  said  sum  of  $3,100, 
bid  and  advanced  at  the  sale  aforeaaid, 
and  upon  the  further  understanding  and 
agreement  that  the  plaintiff  would  con- 
vey the  Bald  land  to  the  defendant  when 
the  plaintiff  should  be  repaid  the  amount 
of  his  said  bid.  (9)  That  after  the  said 
sale  It  was  agreed  between  the  plaintiff 
and  the  defendant  that  the  plaintiff  should 
receive  the  rents,  and  the  plaintiff  did  so 
receive  them  from  the  time  of  the  purchase 
In  the  year  1879  until  the  latter  part  of 
the  year  1887,  or  the  first  part  of  the  year 
1888;  (10)  that  the  plaintiff  received,  or 
could  have  received  by  exercising  proper 
diligence,  the  sum  of  three  hundred  ($300) 
dollars  per  annum  as  rent  from  said  farm 
for  the  nine  years,  during  which  he  re- 
ceived the  rent;  (11)  that  the  plaintiff,  by 
tils  negligence,  has  permitted  the  build- 
ings to  decay,  and  the  land  to  go  to  waste 
generally,  and  by  such  negligent  acts  of 
plaintiff  the  said  farm  has  depreciated  in 
value  to  the  amount  of  fifteen  hundred 
dollars;  (12)  that  the  plaintiff   has  been 

Cald  every  dollar  of  his  said  bid  of  $3,100, 
ut,  notwithstanding  said  payment,  he  re- 
fuses to  execute  to  defendant  a  deed  for 
the  land,  as  he  has  agreed  to  do.  Where- 
fore, defendant  prays  judgment  (1)  that 
an  account  be  ordered  between  the  par- 
ties ;  (2)  that  the  plaintiff  be  directed  and 
commanded  by  the  court  toexecnte  a  deed 
in  fee-simple  to  the  defendant;  (8)  and  tor 
such  other  and  further  relief  as  tothecourt 
may  seem  meet."  The  defendant  admlta 
that  the  plaintiff  bad  a  mortgage  on  the 
land  to  secure  a  debt  he  owed  the  plain- 
tiff at  the  time  the  latter  bought  It.  The 
plaintiff,  in  his  reply,  denias  all  the  mate- 
rial allegations  of  the  defense,  and  alleges 
that  hepurchased  the  land  for  himself,  and 
not  tor  the  defendant  in  any  sense;  that 
he  at  once  took  possession  and"  control  ol 
the  land,  and  had  possession  of  it  for  9  or 
10  years  without  objection,  until  the  de- 
fendant  took  possession  thereof  wrongful- 
ly in  1888;  that  the  defendant's  claim  is 
barred  by  the  statute  of  limitations; 
that,  it  it  exists,  it  is  stale,  and  ought  not 
to  be  enforced;  that  the  contract  was 
void  because  not  in  writing;  that,  at  and 
before  the  time  he  purchased  the  land,  he 
had  a  mortgage  upon  the  defendant's  in- 
terest therein  to  secure  a  debt  due  to  him 
from  the  defendant,  which  amounted  on 
the  18th  of  October,  1889,  to  $1,799.72;  that 
he  has  a  judgment  against  the  defendant 
tor  $l,0!i6.87,  with  interest  on  $952.88,  at 
the  rate  of  8  per  cent,  per  annum  from 
March  19, 1888,  and  tor  costs,  which  judg- 
ment was  duly  doclceted  in  the  county  ot 
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Hertford,  where  the  land  is  situate;  that, 
at  all  events,  the  defendant  cannot  be  en- 
titled to  have  title  to  the  land  nntil  he 
Bball  have  paid  to  the  plalntiO  the  sum  of 
money,  and  Interest  thereon,  that  he  paid 
fur  the  same,  the  mortgage  debt,  and  the 
snm  of  money  due  upon  the  judgment 
mentioned.  The  court  submitted  the  fol- 
lowing is&nes  to  the  jury,  who  rendered 
their  verdict  upon  the  same  as  Indicated 
at  the  end  of  each :  "  (1)  Is  the  plaintiff  in 
this  action  trustee  In  the  deed  of  trusts 
referred  to  in  the  amended  answer  of  date 
May,  1871,  and  was  said  deed  of  trusts  reg- 
istered and  unpaid  at  the  time  of  sale  at 
which  plaintitf  became  purchaser?  An- 
swer. Tes.  (2)  Is  the  land  described  in 
the  deed  of  trusts  the  sanie  songht  to  be 
recovered  in  this  action?  A.  Yes.  (3)  Did 
the  plaintiff  agree  with  defendant,  prior 
to  the  sale  by  commissioner,  that  he 
would  purchase  said  land  for  the  defend- 
ant, and  hold  the  same  as  alleged  in  the 
answer?  A.  Yes.  (4)  How  long  since 
said  sale  has  the  plaintiff  at  anytime  been 
in  the  continuous  possession  of  the  land 
described  in  the  pleadings?  A.  Seven 
years,  and  one  month.  (5)  Has  such  pos- 
session been  adverse,  or  by  agreement 
with  the  defendant?  A.  By  agreement. 
(6)  Is  defendant's  claim  barred  by  the 
statnte  of  limitations?  A.  No.  (7)  Is 
the  said  claim  a  stale  one,  as  alleged  in 
the  reply?  A.  No.  (8i  What  is  the  an- 
nual value  of  said  land?  A.  Fifty  dkillars. 
(9)  Did  the  plaintiff  buy  said  land  at  a 
sale  madeunder  order  of  court  in  the  cause 
of  defendant  Pritcbard  against  Aslcew, 
and  under  deed  from  Bagley,  commission- 
er in  that  cause?    A.  Tes." 

The  ease  settled  on  appeal  states  that 
on  the  trial,  dtfendnnt,  as  a  witness  in 
hl»  own  behalf,  was  asked:  "State  If 
yon  ever  had  any  agreement  with  the 
plaintiff  in  reference  to  the  purchase  of 
the  land  In  controversy,  and,  If  so,  what 
that  agreement  was."  The  plaintitf  ob- 
jected to  this  question.  The  objection 
was  overruled,  and  the  plaintitf  excepted. 
The  witness  answered:  "Yes, -I  had  an 
agreements  I  ma'^s  an  arrangement  with 
Mr.  Hlnton  to  buy  the  land  for  me.  Mr. 
Binton  agreed  that  he  would  buy  the 
land  for  me;  that  I  might  take  charge  of 
the  land,  and  cut  timber  off  it,  and  apply 
the  stnmpags  to  the  paympnt  of  the 
money  advanced  by  him;  and, if  that  was 
not  sufficient,  I  could  sell  oR  certain  por- 
tions of  the  land,— enough  to  pay  the 
debt;  that  I  could  have  four  or  five  years, 
or  longer,  to  pay  amount  advanced  by 
bim ;  that  in  selling  off  the  land  he  would 
have  to  know  that  I  was  getting  a  fair 
price  for  it;  that  when  the  amount  ad- 
vanced by  him,  and  the  mortgage  debt 
due  by  me  to  him,  for  9*^  or  f  700  was 
paid,  he  would  convey  the  land  to  me; 
that  the  rents  might  go  to  the  payment 
of  these  two  debts."  Plaintiff  objected 
to  the  above  answer.  The  objection  was 
overruled,  and  he  excepted.  This  witness 
farther  testified:  "The  sale  to  which  ref- 
erence vras  made  in  said  agreement  was 
the  sale  that  took  place  in  May.  1879. 
The  sale  was  by  Bagley,  commissioner  of 
snpnme  court  in  case    of  Pritehatd  v. 


Askew,  the  Prltchard  being  myself. "  The 
witness  was  then  asked:  "Did  you  have 
an  Interest  in  this  land  at  the  time  of  the 
sale?"  The  plaintiff  objected  to  this 
question.  The  objection  was  overruled 
and  the  plaintiff  excepted.  The  witness 
answei'ed:  "I  had  an  iutercHt  at  the 
time  John  L>.  Hlnton,  the  plaintiff,  pur- 
chased at  that  sale. "  I'he  witness  was 
anked:  "How  did  he  purchase?"  To  this 
question  the  plaintiff  objected.  The  ob- 
jection was  overruled,  and  the  plaintiff  ex- 
cepted. The  witness  answered  :  "He  pur- 
chased the  land  for  me."  The  witness 
was  asked :  "  Did  you  have  any  conversa< 
tlon  with  the  plaintiff  after  the  purchase 
of  that  land?"  To  which  question  the 
plaintiff  objected.  The  objection  was 
overruled,  the  plaintitf  excepted,  and  the 
witness  answered:  "Yes.  plaintiff  told 
me  be  had  bought  the  land  as  agreed 
upon;  that  I  could  go  down  and  see 
Sumner  and  make  terms  with  him  about 
staying  there  the  balance  of  the  year." 
'The  objection  overruled,  and  the  plain- 
titf excepted.  The  witness  further  testi- 
fied: "I  relied  upon  the  agreement  made 
with  plaintiff,  and  made  no  arrangement 
to  get  money  to  save  the  land  from  any 
other  source. "  This  answer  was  objected 
to  by  plaintiff,  the  objection  overruled, 
and  plaintiff  excepted.  The  witness  fur- 
ther testified:  "I  think- plaintiff  paid  for 
the  land  about  fS.lOO.  The  value  of  the 
land  at  that  time  was  $12,000  or  f  16,000. 
I  took  possession  of  the  farm  after  the 
sale.  I  went  to  the  farm,  and  rented  it 
out  to  Mr.  Sumner.  I  could  not  state  to 
whom  Mr.  Sumner  paid  rent.  I  gave  him 
no  directions  about  paying  the  rent  to 
any  one  else;  could  not  say  bow  long 
Mr.  Sumner  remained  there.  After  the 
sale  I  remained  in  possession  of  the  land 
until  January,  1880.  I  did  not,  during 
that  period,  resided  upon  the  farm.  The 
plaintitf  has  bad  possession  of  the  farm 
since  the  sale  for  some  time;  don't  know 
how  long."  The  witness  was  asked: 
"  While  the  plaintitf  Hlnton  was  in  pos- 
session of  the  term,  did  he  hare  conver- 
sation with  you  as  to  the  way  in  which  he 
held  It?"  To  this  question,  the  plaintitf 
objected.  The  objection  was  overruled, 
the  plaintiff  excepted,  and  the  witness 
answered :  "  He  did.  He  told  me  I  could 
move  over  there  on  the  farm,  and  cut 
the  timber  on  it,  and  pay  the  debts  off. 
He  said  he  had  several  applications,  but 
would  not  sell  any  portion  without  my 
consent."  To  this  answer  the  plaintitf 
objected.  The  objection  was  overruled, 
and  the  plaintitf  excepted.  The  wit- 
ness further  testified:  "This  conversa- 
tion was  in  1881.  I  had  several  conversa-  * 
tions  with  plaintiff  on  same  subject;  the 
last  one,  in  substance  like  the  first,  in  1886. 
I  am  in  possession  now.  I  took  posses- 
sion about  January  1, 1888,  and  have  re- 
mained ever  since.  A  t  the  time  I  took  pos- 
session, the  land  was  vacant.  My  son,  with 
my  tenant,  lives  there. "  On  the  cross-ex- 
amination, the  witness,  in  answer  to  ques- 
tions asked  bim  by  the  plaintitf,  testified: 
"The  purchase  was  in  May.  I  was  pres- 
ent at  that  time.  Mr.  Bhaw,  who  had 
bought  at  previous  sale,  was  in  posses- 
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Bion,  and  bia  tenant  remained  nntll  Ist 
January,  lt)80.  That  was  the  arrange- 
ment I  made  with  Mr.  Samner.  After  let 
January,  MS80,  don't  know  who  bad  pos- 
aeRBlon  til)  1888,  when  I  took  possession. 
I  first  bought  this  land  of  John  O.  Askew, 
admluistrator  of  W.  J.  Perry,  In  1863,  for 
f4,300,  on  one  and  two  years'  time.  1  was 
not  present  at  the  sale  In  January  before 
tbe  sale  in  May.  Theland  wassoldatthat 
time,  and  brought.about  f  2,S00.  Tbe  last 
sale  was  at  public  auction.  At  tbe  time  of 
tbe  sale,  I  owed  plaintiff  about  f  600  or  $700, 
secured  by  mortgage  on '  this  land.  He 
agreed  that  If  I  would  pay  him  this  in* 
debtedneas,  and  the  amount  to  be  ad- 
vanced by  him  in  the  purchase  of  the  land, 
he  would  convey  tbe  land  to  me.  No  rate 
of  Interest  was  agreed  on.  In  January, 
1879,  (the  first  sale,)  tbe  weather  was  too 
bad  for  travel.  I  tried  to  get  to  sale,  but 
was  prevented  by  bad  weather.  Thu  land 
is  chiefly  valuable  for  timber."  To  none 
of  the  testimony  of  the  witness  on  his 
cross-examination  was  there  any  objec- 
tion by  the  plaintiff.  Several  other  wit- 
nesses were  examined. for  the  defendant, 
who  each  testified  that  he  had  a  conversa- 
tion with  tbe  plaintiff  subsequent  to  the 
time  tbe  latter  purchased  the  laud,  in 
which  he  admitted,  more  or  less  directly, 
that  he,  purchased  the  land  in  question, 
and  took  a  deed  for  tbe  same  at  the  in- 
stance of  and  for  the  defendant  substan- 
tially as  alleged  by  him.  The  plaintiff  ob- 
jected to  all  such  evidence.  The  court  ad- 
mitted the  same,  and  the  plaintiff  except- 
ed. 

The  court  adjudged  that  tbe  plaintiff 
held  tbe  land  In  trust  to  secure  the  pay- 
ment to  him  of  the  mobey  he  paid  for  the 
same,  and  also  tbe  mortgage  debt  men- 
tioned. It  directed  an  account  to  be  tak- 
en ;  that,  upon  the  payment  of  the  money, 
tbe  plaintiff  should  convey  the  land  to  the 
defendant ;  that,  if  the  same  was  not  paid 
within  90  days,  commissioners  appointed 
should  sell  the  land  and  apply  the  proceeds 
of  tbe  sale  to  tbe  payment  of  tbe  debts 
so  due,  etc. ;  and  also  gave  Judgment  that 
the  plaintiff  pay  the  costs,  etc.  The  plain- 
tiff excepted  to  the  judgment,  and  ap- 
pealed to  this  court,  assigning  grounds 
of  exception  as  follows:  "(1)  Upon  tbe 
pleadings  and  findings,  no  parol  trust 
'  ought  to  have  been  attached  to  the  land 
in  his  bands,  but  be  should  be  declared  the 
absolute  owner  of  the  same  free  from  any 
trusts;  (2)  that  if  any  trusts  were  de- 
clared, plaintiff  ought  not  to  be  required 
to  convey  the  legal  title  to  defendant  till 
he  has  settled  in  full  wbat  be  owes  tbe 
plaintiff,  upon  all  the  accounts  set  out  in 
tbe  pleadings;  (3)  that  all  these  matters 
ought  to  have  been  included  .in  the  refer- 
ence ordered;  (4)  that  no  cost  should 
have  been  adjudged  against  plaintiff." 

W.  V.  Pradm,  for  appellant.  E.  F.  Ayd- 
tott  and  J.  W.  Albertaoa,  Jr.,  for  appellee. 

Merriuon,  C.  J.,  (after  atattog  tbeikcta 
aa  above.)  The  defendant  bad  purchased 
the  land  in  controversy,  and  paid  a  largre 
part  of  the  purchase  money,  but  did  not 
get  the  title  for  it.  Afterwards,  judgment 
was  obtained  against  bim  tor  tbe  balance 


of  tbe  purchase  money,  and  the  land  wtus 
sold  to  satisfy  that  judgment,  and  at  the 
sale  thereof  tbe  plaintiff  purchased  and 
took  tbe  title  therefor.  The  defendant, 
however,  alleges  that  the  plaintiff  at  the 
time  of  and  before  tbe  sale  agreed  by  parol 
to  aid  bim  by  purchasing  the  land  for 
him,  and  taking  the  title  to  it  to  himself, 
and  holding  it  In  trust  for  tbe  defendant, 
to  be  conveyed  to  him  when  and  as  soon 
afterwards  as  be  should  pay  the  plaintiff 
the  amount  of  money  the  latter  paid  for  it 
at  the  instance  of  tbe  defendant,  and  that 
the  plaintiff  did  purchase  tbe  land  la  pur- 
suance of  such  agreement  charged  with 
such  trust  in  favor  of  the  defendant.  Tbe 
plaintiff  denies  that  be  made  any  such  or 
like  agreement.  It  is  conceded  that  such 
a  trust  when  it  exists  may  be  upheld  and 
enforced,  but  it  is  contended  that  tbe  evi- 
dence produced  on  the  trial  to  prove  its 
existence  was  incompetent,  or,  if  com- 
petent was  insufficient  in  quantity  and 
kind  to  establish  it.  The  defendant, 
testifying  in  bis  own  behalf,  stated  that 
the  parol  agreement  was  made  substan- 
tially as  alleged  by  bim  in  the  plead- 
ings. The  defendant  was  certainly  an 
eligible  witness  to  prove  any  pertinent 
fact  that  might  be  proven  by  parol 
evidence.  It  was  material  to  prove  tbe 
parol  agreement  as  alleged,  and  the  tes- 
timony of  the  defendant  was  compe- 
tent and  pertinent  for  that  purpose.  The 
testimony  of  several  witnesses,  as  to  ad- 
missions and  declarations  of  the  plain- 
tiff on  numerous  occasions  after  be  pur- 
chased the  land  in  respect  to  the  alleged 
agreement,  was  competent  as  corroborato- 
ry of  tbe  evidence  of  tbe  defendant.  Bnt  sach 
evidence  would  not  of  itself  be  sufficient  to 
establish  the  alleged  trust.  It  should  be 
supplemented  and  strengthened  by  perti- 
nent facts  and  circumstances  admitted  or 
proven  to  existtfeAoro  the  deed  for  the  land 
taken  by  the  plaintiff  inconsistent  with 
his  purpose  to  purchase  the  same  excln- 
siveiy  for  himself,  and  tending  more  or  less 
strongly  to  show  a  purpose  to  create  the 
trust.  The  trust  is  in  derogation  of  wbat 
is  expressed  in  the  deed,  and  tbe  burden 
Is  on  the  party  asserting  its  existence  to 
make  it  appear  by  certain  strong  and  con- 
vincing proof.  The  court  is  slow  to  de- 
clare and  establish  such  trust,  except  ap- 
on  the  strongest,  pertinent  proofs.  It 
looks  anxiously  for  facts  and  circumstan- 
ces pointing  to  it  in  addition  to  the  simple 
evidence  as  to  the  agreement  creating  it. 
Brown  V.  Carson,  Busb.  £q.  272;  Clement 
V.  Clement,  1  Jones,  Eq.  184;  Lof^tt  v. 
Leggett,  88  N.  C.  108;  Williams  v.  Hodges. 
95  N.  C  .32;  Smiley  v.Pearce,98  N.C.185,  S 
S.  E.  Rep.  631 ;  McNalr  v.  Pope,  100  N.  C. 
404, 6  S.  E.  Rep.  2!34.  There  were  admis- 
sions in  the  pleadings  and  evidence  other 
than  that,  that  went  directly  to  prove  tbe 
agreement  tending  strongly  tosbow  that 
the  plaintiff  agreed  to  aid  tbe  defendant 
and  purchase  the  land  in  trust  as  allured. 
The  evidence,  we  think,  was  pertinent  and 
snfflcient  if  the  Jury  believed  it.  It  was  In 
evidence,  and  not  controverted,  so  tar  as 
appears,  that  the  defendant  at  first  pur- 
chased the  land  tor  $4,300;  that  of  this 
sum  he  paid  at  once  $2,800;  that  the  plain- 
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tW  afterwards  pnrrhaaed  it  at  the  price  of 
tSjaift',  that  at  tlie  time  of  bis  pumhaae  It 
waR  worth  from  f  12,000  to  f  15,000;  and 
thatat  the  time  he  had  a  mortgage  of  the 
defoidant'B  Interest  In  It  to  eecnre  a  debt 
doe  from  bim  to  the  plaintlB  for  aboat 
f  700,  which  debt  and  mortgage  yet  remain 
nndiHcharged.  Now,  it  would  be  mostnn- 
reaeonable  to  inter,  and  highly  improba- 
ble, that  the  defendant  would  be  content 
to  lose  the  money  he  bad  paid  for  the 
land,  and  to  allow  the  mortgage  debt  to 
remain  undiecharged,  when  the  land  at 
the  time  the  plaintiff  purchased  it  was 
worth  four  times  what  he  paid  for  it. 
This  is  especially  so,  in  view  of  the  rela- 
tion of  the  parties  as  mortgagor  and 
mortgagee.  And,  moreover,  it  is  scarcely 
probable  that  the  plaintiff  conld  or  would 
be  so  nnconseionable  as  to  take  the  de- 
fendant's land  at  such  a  sacrifice.  It  ap- 
pears that,  shortly  after  the  plaintiff 
booght  the  land,  he  took  poasession  of  it, 
and  held  It  for  seven  or  eigh  t  years,  and 
this  might  go  to  show  that  he  bought  it 
for  himself;  but  this  fact  is  shorn  of  Its 
force  by  repeated  admissions  and  declara- 
tions made  to  the  defendant  and  several 
other  witnesses  at  various  times,— some 
of  them  as  late  as  1886,— to  the  effect  that 
he  held  the  land  in  trust  for  the  defendant, 
llie  defendant's  cause  of  action  is  not 
barred  by  the  statute  of  limitations,  nor 
by  the  lapse  of  time.  There  was  eridence 
tending  to  prove  that  the  plaintiff  took 
and  held  possession  of  the  land  by  an 
agreement  with  the  defendant,  recognis- 
ing the  tatter's  right,  and  tbe  ]nry  so 
found,  anttl  within  a  short  period  before 
^is  action  was  brought.  The  failure  to 
dose  the  trust  for  so  lung  a  while  seems 
to  have  been  by  tbe  mutual  assent  of  the 
parties.  We  are  therefore  of  opinion  that 
the  several  exceptions  to  evidence  re- 
ceived on  the  trial  are  antoanded,  and 
that  tbe  conrt  properly  gave  Judgment  d^ 
daring  tbe  trast  In  favorof  the  defendant. 
We  think,  however,  It  erred  in  refusing  to 
embrace  In  the  ordw  directing  an  account 
tbe  docketed  ]odgment  mentioned  and 
specified  in  tbe  pleadings  in  favor  of  the 
plaintiB,  and  against  tbe  defendant,  and 
refusing  to  direct  the  payment  of  the  same. 
That  Judgment  was  a  lien  upon  whatever 
Interest  the  defendant  bad  in  tbe  land, 
subject  to  the  two  prior  liens  of  the  plain- 
tiff. Tbe  conrt  had  Jurisdiction  of  the 
parties  to  the  judgmentand  tbe  land  upon 
which  it  was  a  lien,  it  was  liefore  the 
court,  and, so  far  as  appears,  there  was  no 
valid  objection  to  it.  There  was  no  rea- 
son why  the  conrt  should  nnt  administer 
the  plaintiff's  right  to  have  it  paid,  or  di- 
rect that  It  share  in  its  order  tlie  proceeds 
of  the  sale  of  the  land.  It  was  not  essen- 
tial that  it  should  be  enforced  by  the  ordi- 
nary execution.  The  Jurisdiction  of  the 
eonrt  as  to  it  was  sufficient  to  enable  it 
tu  enforce  the  lien.  Currle  v.  Clark,  101  N. 
C.  821,  7  S.  E.  Hep.  776.  Tbe  Judgment  ap- 
pealed from  must  be  so  enlarged  in  its 
scope  as  to  embrace  the  Judgment  Just 
mentioned,  and  direct  Us.  payment;  and 
tbe  Judgment  thus  enlarged  must  beat- 
firmed.  To  that  end,  let  this  opinion  be 
certified  to  the  superior  court.  It  is  so  or- 
dered. 


on  N.  (V  1M> 
Ha  WES  v.  Blackwrll.  et  a/. 

(jBupreme  Court  of  Sorth  CaroUna.   Nov.  17, 
1890.) 

RiSBTS  or  Patxs  or  Chxcx. 
The  drawer  of  a  check  had  s  deposit  mors 
than  aufOcient  to  par  it  when  drawn.  Before 
pre«ented,  the  banlc  bad  aaaignerl  for  the  benefit 
of  creditors,  as  had  also  the  drawer  of  the  check, 
and  payment  was  refused.  Held,  that  the  holder 
oould  not  recover  Judgment  against  the  bank,  or 
its  assignees,  or  the  assignees  of  the  drawer,  hut 
only  a^nat  the  drawer,  with  an  adjudication 
that  the  dividends  paid  dt  the  bank's  assignees 
on  account  of  the  deposit  be  applied  pro  rata  to 
the  payment  of  the  Judgment. 

Appeal  from  superior  court,  Durham 
county;  R.  F.  Akmfisld,  Judge. 

Tbe  plaintiff  is  bolder  for  value  ut  the 
check  specified  in  the  complaint,  whereof 
the  following  is  a  copy:  "fSOS.HO.  Dur- 
ham, N.  C;,  Nov.  loth,  1888.  The  Bank  of 
Durham  pay  to  S.  H.  Hawns,  or  order, 
five  hundred  eight  and  80-100  dollars.  No. 
1632.  J.  W.  Blackwell.  "  The  defendant 
J.  W.  Blackwell  is  the  drawer  of  tbe  check, 
and  the  defendants  M.  W.  Hicks  and  S.  E. 
Watts  are  trustees  in  the  deed  of  trust  ex- 
ecuted by  him,  (presently  to  be  men-i 
tioned,)  to  secure  bis  creditors  therein 
mentioned.  The  defendant  W.  T.  Black- 
well  was  president  and  owner  of  the  Bank 
of  Durham,  and  the  detoidants  W.  S.  Hal- 
liburton and  V.  Ballard  are  trustees  in  tbe 
deed  (presently  to  be  mentioned)  executed 
by  bim  to  secure  his  creditors  therein 
named.  The  case  was  sabmitted  to  tbe 
court  for  its  Judgment,  upon  the  following 
state  of  facts,  agreed  upon  by  the  parties: 
"The  check  referred  to  in  article  1  of  the 
complaint  was  forwarded  by  defendant  J. 
W.  Blackwell  to  plaintiff,  S.  H.  Hawes,  at 
Richmond,  Va.,  on  Saturday,  November 
10,  1888,  and  reached  plaintiff  on  Monday, 
Noveml>er  12, 1888.  It  was  presented  on 
November  16, 1888,  to  the  Bank  of  Dur^ 
bam,  and,  not  being  paid,  was  protested. 
That  said  check  was  received  by  the  First 
National  Bank  of  Durham,  at  Durham,  in 
November,  1888.  That  J.  W.  Blackwell 
was  promptly  notified  of  the  non-payment 
of  said  check  and  its  protest.  That  W.  T. 
Blackwell  conducted  a  banking  house  and 
businessinthetown  of  Durham.  ThatJ.W. 
Blackwell,  a  resident  of  the  town  of  Dur- 
ham, was  a  depositor  of  the  Bank  of  Dur- 
ham, and  had  on  deposit,  to  his  credit,  in 
the  Bank  of  Durham  on  November  10, 1888,  a 
large  sum  of  money,  more  than  enough  to 
pay  the  check  of  f  508.80  forwarded  by  him 
to  plaintiff.  That  on  November  13, 1888,  W. 
T.  Blackwell  made  and  delivered  to  de- 
fendants Ballard  and  Halliburton  a  deed 
in  tinist  for  the  benefit  of  creditors,  which 
was  duly  registered  in  the  county  of  Dur- 
ham, on  November  15, 1888,  at  6  o'clock  a. 
M.  That  J.  W.  Blackwell,  on  November 
14, 1888,  executed  and  delivered  to  defend- 
ants Hicks  and  Watts  a  deed  in  trust  for 
tbe  benefit  of  bis  creditors,  which  said  deed 
was  registered  in  the  county  of  Durham 
on  November  15, 1888,  before  9  o'clock  of 
said  day.  That  both  of  said  deeds  were 
sufficient  in  form  to  convey  ail  tbe  real 
and  personal  estate  of  the  respective  gran- 
tors, and  all  their  real  and  personal  es> 
tate,  all  notes,  accounts,  books,  debts, 
money,  and  cboses  In  action ;  and  all  otta- 
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er  personal  property,  of  every  kind  and 
nature  whatever,  and  wheresoever  situ- 
ate, were  conveyed  In  said  deeds,  (copies 
of  said  deeds  attached  as  a  part  ot  this 
agreement.)  That,  at  the  time  said  check 
was  presented  for  payment,  the  account 
ot  J.  W.  Black  well  stood  In  credit  at  the 
Bank  of  Darham,  In  a  sum  more  than  suf- 
ficient to  pay  the  check  ot  plaintiff.  That 
In  the  deed  ot  W.T.  Black  well  the  deposit- 
ors of  the  Bank  ot  Durham  were  in  the 
class  of  fifth-preferred  creditors,  who  were 
directed  by  said  d(^d  to  be  paid  in  full  be- 
fore any  succeeding  class  of  creditors,  and 
the  estate  of  said  VV.  T.  Blackwell  is  suffi- 
cient to  pay  in  full  the  depositors  of  the 
Bank  of  Durham.  That  the  check  Klven 
to  plaintiff  by  defendant  Blackwell  is  not 
preferred  in  the  said  J.  W.  Blackwell's 
deed  ot  trust,  and  the  said  J.  Vf.  Black- 
well's  property  is  probably  not  sufficient 
to  pay  any  part  of  said  check.  That  the 
trustees  of  W.  T.  Blackwell  have  paid  the 
depositors  otthe  Bank  of  Durham  the  sum 
of  70  per  cent,  of  each  deposit,  50  per  cent. 
of  which  was  paid  before  this  action  was 
brought,  and  20  per  cent,  of  which  has 
been  paid  since  the  bringing  of  this  action. 
That  the  remaining  30  per  cent.,  now  due 
by  the  trustees  of  the  Bank  of  Durham,  or 
w.  T.  Blackwell,  the  account  of  J.  W. 
BlackwoH's  deposit,  is  sufficient  to  pay 
said  check.  That  protest  fees  tor  protest- 
ing said  check  are  f  2.76,  which  have  been 
paid  by  plalutltf.  That  no  part  ot  said 
check  or  the  protest  fees  have  been  paid 
plaintiff,  though  be  has  demanded  pay- 
ment of  the  defendant.  That  the  defend- 
ants Ballard  and  Halliburton  took  posses- 
sion of  the  property  conveyed  to  them  in 
the  deed  of  trust  otW.  T.  Blackwell,  on 
November  16, 1888,  immediately  after  the 
registration  of  the  said  deed  on  said  day, 
and  had  then  no  notice  ot  the  existence  of 

Slaintltf's  check.  That  the  defendants 
licks  and  Watts  took  possession  of  the 
property  conveyed  to  them  In  the  deed  of 
J.  W.  Blackwell,  on- the  16tb  day  of  No- 
vember, 1888,  immediately  after  the  regis- 
tration of  said  deed,  and  bad  no  notice  at 
that  time  ot  the  existence  of  plaintiffs' 
check.  J.  W.  Blackwell's  trustees  bad 
knowledge  ot  the  assignment  of  W.  T. 
Blackwell  and  the  Bank  ot  Durham  before 
the  presentment  ot  said  check,  and  before 
they  or  W.  T.  Blackwell's  trustees  had  no- 
tice of  its  existence;  and  W.T. Blackwell's 
trustees  had  knowledge  of  J.  W.  Black- 
well's assignment  before  the  said  check 
was  presented,  and  b^ore  they  had  notice 
ot  its  existence.  Plalntitf  lived  In  Rich- 
mond, Va.,  in  November,  1888.  There  were 
two  daily  mails  each  way  between  Dur- 
ham and  Richmond,  and  several  banks  in 
both  places.  Plalntitf  sent  J.  W.  Black- 
well  a  receipt  for  the  money  paid  by  the 
check,  which  receipt  he  received  November 
18,1888."  The  court  "adjudged  that  the 
plaintiff  recover  of  the  defendants  the  sum 
of  five  hundred  and  eleven  and  66-100  dol- 
lars, and  Interest  thereon  from  November 
16, 1888,  until  paid,  to  be  paid  oat  of  the 
funds  of  the  Bank  ot  Darham,  or  W.  T. 
Blackwell,  due  to  the  account  ot  J.  W. 
Blackwell  as  a  depositor  of  said  Bank  of 
Darham ;  and  that  the  plalutltf  recover  his 
costs,  to  be  taxed  by  the  clerk."    The  de- 


fendants excepted,  and  appealed  to  this 
court. 

W.  W.  Fuller,  for  appellants.  J.  S. 
Manniag,  for  appellee. 

Mbrr'iuon,  C.  J.,  {after  atatiog  the  facta 
as  above.)  When  a  bank.  In  the  course 
of  its  business,  receives  deposits  of  money, 
in  the  absence  of  any  agreement  to  the 
contrary,  the  money  deposited  with  it  at 
once  becomes  that  of  the  bank,  part  of  its 
general  funds,  and  can  be  used  by  it  tor 
any  purpose,  just  as  It  uses  or  may  use  its 
moneys  otherwise  acquired.  The  depos- 
itor, when  and  ^  soon  as  he  so  makes  a  de- 
posit, becomes  a  creditor  ot  the  bank,  and 
the  latter  becomes  his  debtor  tor  the 
amount  of  money  deposited,  agreeing  to 
discharge  the  debt  so  created  by  honoring 
and  paying  the  checks  or  orders  the  depus- 
itora  may  from  time  to  time  draw  upon 
it,  when  presented,  not  exceeding  the 
amount  deposited.  The  relation  of  the 
bank  and  depositor  is  simply  that  of  debt- 
or and  creditor,  the  debt  to  be  discharged 
punctually  Jn  the  way  just  Indicated.  The 
contract  between  them,  whether  express 
or  implied,  Is  legal  in  its  nature,  and  there 
Is  no  element  or  quality  in  it  different  from 
the  same  in  ordinary  agreements  or  prom- 
ises founded  upon  a  valuable  considera- 
tion to  pay  a  sum  ot  money  specified  or 
Implied  to  another  party.  There  are  none 
of  the  elements  of  a  trust  in  it.  The  bank 
does  not  assume  or  become  a  fiduciary  as 
to  the  money  deposited  for  the  depositor, 
nor  does  it  agree  to  hold  a  like  sum  in 
trust  for  him.  Boyden  v.  Bank,  65  N.  C. 
18:  Bank  v.  Millard,  10  Wall.  152;  Bank  v. 
Schnler,  120  U.  8.  511,  7  Sup.  Ot.  Rep.  644. 
Hence,  it  the  bank  should  fail  to  pay  its 
depositor  when  called  upon  to  do  so,  the 
latter  would  have  his  remedy  by  proper 
action,  juiit  as  in  the  ordinary  case  where 
the  debtor  refused  to  pay  his  creditor  the 
debt  heowed  him.  If  the  depositorshoald 
draw  bis  check  on  the  bank  for  some  part 
of  his  deposit,  the  debt  the  bank  owed 
him,  the  payee  or  holder  ot  such  check 
could  not  maintain  his  separate  action 
against  the  bank  tor  non-payment  of  the 
check  on  presentation  ot  the  same  for  pay- 
men  t, — it  could  not  uutil  the  bank  accept- 
ed the  check,  or  agreed  to  pay  it.  Then, 
and  not  till  then,  wnuld  the  bank  become 
his  debtor  in  his  sole  right  as  against  It. 
The  check,  however,  in  the  bands  ot  the 

gayee  therein,  or  the  holder  thereof,  would 
ave  an  Interest  in  the  deposit  as  against 
the  drawer  to  the  amount  specified  in  the 
check,  subject  to  the  right  of  the  bank  to  pay 
ailoutstandlngchecksofthedeposltor,  and 
such  as  he  might  subsequently  draw,  and 
which  might  be  paid  before  it  had  notice 
of  the  check  in  question,  and  sabject  to 
the  right  ot  the  bank  to  set  oft  debts  dne 
which  the  depositor  might  owe  at  the 
time  such  check  should  t>e  presented.  Tbe 
check,  as  to  the  drawer  thereof.  Is,  in  el- 
feet,  an  assignment  to  the  holder  thereof 
to  the  amount  specified  in  the  check ;  and, 
under  the  method  of  civil  prucednrein  ttaia 
state,  the  depositor  and  the  holder  ot  tbe 
check  might  Jointly  maintain  an  action 
against  the  bank  tor  the  deposit.  In  catia 
it  tailed  to  pay  the  same  when  culled  up- 
on, and  they  might  recover,  subject  to  tbe 
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rights  of  the  bank  as  nbovecxplalned.  And 
so  also,  if  the  depn.  tor  had  given  his 
check  for  the  whole  of  his  deposit,  the 
holder  might  maintain  his  separate  action 
against  the  bank,  if  it  refused  to  pay  the 
same,  snbject  to  its  rights  as  to  checks  on 
the  deposit  paid  before  notice  of  sach 
check,  and  likewise  subject  to  Its  rights  of 
set-off.  This  is  bo  because  the  check  for 
the  whole  deposit  would  be,  in  effect,  an 
assignment  of  the  depositor's  whole  debt 
against  the  bank  to  the  holder  of  such 
check.  He,  being  tlie  real  owner  of  the  de- 
posit,— the  debt,— might  sue  for  it  in  his 
own  name;  and  a  holder  of  a  check  for  a 

gart  of  the  deposit  might  In  some  cases 
ave  appropriate  equitable  lellef  as  against 
the  depositor  and  the  bank.  If  they  should 
seek  to  impair  his  rights  as  the  equitable 
owner  against  the  drawer  of  part  of  the 
deposit.  Such  check  makes  the  holder 
thereof  part  owuer  of  the  deposit,  as 
against  the  drawer,  subject  to  the  rights 
of  the  bank.  The  depositor  agrees  in  ef- 
fect, by  Implication  of  law,  to  set  apart 
so  much  of  his  deposit  as  is  spejsifled  in  the 
check  for  the  holder  thereof.  As  against 
the  drawer,  that  much  of  the  deposit  be- 
longs to  the  drawee.  If,  however,  it  turns 
oat  That  the  check  is  not  paid  by  the  bank 
on  dae  presentation  for  payment,  the 
holder  of  the  check  will  have  his  remedy 
against  the  drawer.  The  depositor— the 
drawer— agrees  that  the  check  will  be 
paid  by  the  bank  when  it  shall  be  duly  pre- 
sented to  it  for  payment;  and,  it  it  shall 
not  be,  then  there  will  be  a  breach' of  the 
drawer's  contract  with  the  holder  of  the 
check.  Kahnweiler  v.  Anderson,  78  N.  C. 
138;  Nlmocks  t.  Woody,  97  N.  C.  1,  2  S.  E. 
Rep.  249;  Brem  t.  Covington,  104  N.  C.589, 
10  8.  £.  Rep.  706;  Spain  v.  Hamilton's 
Adm'r,  1  Wall.  604,  624;  Bank  t.  Schuler, 
lao  C.  8.  611,  7  Sup.  Ct.  Rep.  644;  2  Morse, 
Bank.  S  496. 

Now,  in  the  present  case,  the  depositor 
of  the  Bank  of  Durahm,  James  W.  Black- 
well,  was  the  simple  creditor  of  that  bank 
to  Vtt^  amount  of  his  deposit.  It  owed 
blm  a  debt  for  that  sum,  Just  as  it  owed 
its  creditors  other  than  its  depositors. 
It  did  not  hold  the  money  he  deposited, 
or  any  part  of  Its  moneys,  in  special  trust 
for  bim,  or  for  any  persons  to  whom  he 
gave  checks  on  the  bank.  The  owner  of 
the  bank,  the  defendant  William  T.  Black- 
w^,  might  sell,  assign,  and  transfer  all 
bis  property,  including  all  the  assets  of 
his  bank,  as  he  did  do,  to  the  defendant 
trustees  for  his  creditors,  including  the  de- 
posits of  general  depositors  in  the  bank ; 
and  the  latter  were  on  the  same  footing 
as  other  creditors,  except  as  he  classified 
them,  and  preferred  certain  classes  over 
others  in  the  trust  created  for  tbdr  benefit. 
The  depositor,  James  W.  Blackwell, might 
bave  maintained  his  action  against  the 
bank  to  recover  from  it  the  amount  of  his 
deposit  therein  when  and  as  soon  as  it 
failed  and  refused  to  pay  him  the  same. 
The  presect plaintitf  might  havejoined  him 
In  such  action,  because  he  had,  in  effect, 
assigned  to  the  plaintiff  part  of  the  depos- 
it, a  part  equal  to  the  amount  of  the 
check.  But  the  plaintiff  could  not  have 
maintained  a  separate  action  against  the 
bank  for  the  amount  of  the  check,  because 


the  bank  did  not  accept  and  agree  to  pay 
it,  nor  did  the  plaintiff  have  any  equitable 
or  other  lien  upon  the  assets  of  the  bank. 
It  was  not  charged  with  a  particular  trust 
in  favor  of  the  plaintiff.  He  was  on  no 
better  footing  than  any  other  creditor  of 
the  bank.  The  plaintiff  might  have  main- 
tained his  action  against  the  drawer  of 
the  check,  the  subject  of  the  action,  be- 
cause the  drawer.in  legal  effect. contracted 
with  him  that  the  check  would  be  paid  on 
presentation  to  the  bank,  and  it  was  not 
so  paid.  He  can  maintain  this  action 
against  the  defendant  drawer  of  the  check, 
because  of  such  breach  of  contract.  More- 
over»  such  drawer,  when  he  drew  the  check 
in  favor  of  the  plaintiff,  in  effect  sold  and 
assigned  to  hira  a  part  of  his  particular 
deposit, — his  debt  against  the  bank, — equal 
to  the  sum  of  money  specified  in  the  check. 
Hence,  if  the  plaintiff  shall  recover  against 
the  drawer  of  the  check  in  questiun.he  will 
be  entitled,  in  equity,  to  share  in  whatever 
sum  shall  be  paid  to  such  drawer,  or  the 
defendant  trustees  for  his  creditors,  on 
account  of  his  deposit  in  the  Bank  of  Dur- 
ham by  the  trustees  of  William  T.  Black- 
well.  This  is  so,  because  the  drawer, 
James  W.  Blackwell,  as  we  bave  seen,  in 
legal  effect,  specially  set  apart  so  much  of 
his  deposit  as  was  equal  to  the  amount  of 
the  check  drawn  in  favor  of  the  plaintiff  to 
pay  it.  The  ground  of  the  plaintiff's  re- 
covery from  the  defendant  James  W. 
Blackwell  Is  that  the  latter  drew  the  check, 
on  the  bank  In  favor  of  the  plaintiff,  and 
thereby  agreed  that  the  bank  would  pay 
the  same  when  presented  tor  payment. 
But  the  bank  did  not  pay  the  check,  and 
the  plaintiff's  action  at  once  accrued 
against  the  drawer,  as  we  have  seen,  up- 
on such  breach  of  contract.  The  plaintiff 
may  recover  for  such  breach  the  amount 
of  the  check,  and  he  has  a  right  to  have 
so  much  of  the  drawer's  deposit  as  was 
specially  set  apart  to  pay  the  check  ap- 
plied to  the  payment  of  his  Judgment 
against  the  drawer,  because  that  part  of  . 
the  deposit  was  devoted  to  the  purpose 
of  paying  the  check.  For  the  reasons 
stated,  the  plaintiff  is  not  entitled  to  re- 
cover Judgment  against  William  T.  Black- 
well  and  the  defendant  trustees  for  his  cred- 
itors, on  account  of  the  plaintiff's  check, 
nor  against  the  defendant  trustees  for  the 
creditors  of  J  ames  W.  Blackwell.  He  Is  en- 
titled to  recover  Judgment  against  James 
W.  Blackwell  for  the  amount  of  his  check, 
and  to  have  it  adjudged  that  so  much  of 
the  dividends  in  the  hands  of  the  defend- 
ant trustees  for  the  creditors  of  William 
T.  Blackwell  as  shall  be  paid  on  account 
of  the  deposit  of  James  W.  Blackwell  as 
will  be  equal  to  the  pro  rata  share  thereof 
in  favor  of  the  check  of  the  plaintiff  be  ap* 
plied  to  the  payment  of  the  plaintiff's 
Judgment,  so  far  as  the  same  may  be  ade- 
quate; and  to  have  it  further  adjudged 
that  the  defendant  trustees  of  the  cred- 
itors of  the  defendant  James  W.  Black- 
well  shall  4II0W  such  Judgment  to  share 
In  the  assets  In  their  hands  in  the  class  of 
creditors  to  which  it  shall  belong  by  the 
terms  of  the  deed  of  trust,  whose  provis- 
ions they -are  charged  to  execute;  and, 
further,  to  pay  out  of  the  dividends  they 
have  received  from  the  defendant  trustees 
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tor  the  creditors  of  William  T.  Blaokwell 
on  account  of  such  deposit  of  the  d^end- 
ant  James  W.  Blaokwell  the  pro  rata 
share  of  the  check  of  the  plaintiff  in  such 
dividends,  to  the  credit  of  the  plaintiff's 
ludgment,  so  tar  as  the  same  maj  be  ade- 
qnate.  Theire  Is  error.  The  jndKment 
must  be  corrected  as  directed  in  this  opin- 
ion, and,  when  so  corrected,  atHrmed.  To 
that  end,  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 


a07  N.  C.  910) 

STATB  ▼,  MANNINO. 

(Suoreme  Court  of  North  CaroUna.    Rot.  17, 
1890.) 

SSLLINO  HORTOAOBD  PBOPSBTT. 

Where,  on  Indictment  for  selling  mort- 
gaged property  with  intent  to  defraud  the  mort- 
gagee, it  appears  that  other  property  included  in 
uie  mortgage  was  not  disp(»ed  of,  it  is  error  to 
charge  that  the  law  -presumes  the  Intent  if  the 
act  was  willfully  and  knowingly  done,  as  this  is 
not  true  where  the  act  would  not  naturally  and 
necessarily  produce  the  speclfled  result;  but 
whether  it  would  is  a  question  for  the  jury. 

Appeal  from  superior  court,  Pitt  coun- 
ty;  BuYKiN,  Judge. 

Indictment  for  selling  mortgaged  prop- 
.  erty. 

Jaiaea  B.  Moore,  for  appellant.  The 
Attorney  General,  tor  the  State. 

SuBPHKRD  J.  The  defend  ant  mortgaged 
a  mule  and  other  property  to  one  Keel, 
and  disposed  of  the  mule  while  the  mort- 
gage was  In  force.  There  was  evidence 
tending  to  show  that  at  the  time  of  the 
disposition  of  the  mule  the  other  property 
included  In  the  mortgage  was  sufficient  to 
pay  the  mortgage  debt.  The  defendant 
asked  the  court  to  charge  the  Jury  that 
the  "  mere  selling  or  trading  the  mule  did 
not  make  him  guilty;"  that  "they  must 
find  that  be  did  it  with  Intent  to  hinder, 
delay,  or  defraud  the  right  of  the  mort- 
gagee." His  honor  Instructed  the  Jury 
that  while  it  was  true  that  the  act  must 
be  accomplished  with  the  Intent,  as 
charged,  the  law  presumed  such  Intent  if 
the  act  was  "willfully  and  knowingly 
done,"  and  "that  every  one  was  con- 
clusivoly  presumed  to  have  intended  the 
consequences  of  his  acts."  This  is  un- 
doubtedly correct  as  a  general  proposi- 
tion, but  its  nnquallfled  appllcalion  in  the 
g resent  case  was,  we  think,  erroneous,  as 
is  honor  assumed  to  be  true  a  very  Im- 
portant fact  which  should,  under  proper 
instructions,  have  been  submitted  to  the 
Jury.  This  was  whether  the  selling  of  the 
mule  would  have  naturally,  necessarily 
resulted  in  the  consequences  mentioned; 
to-wit,  the  hindering,  deia.ving,  or  defraud- 
ing therlghta  ofthe  mortgagee.  Tbestat- 
nte  (Code,  ^  1089)  under  which  the  Indict- 
ment Is  drawn  is  essentially  different  from 
those  which  make  the  simple  doing  of  a 
forbidden  act  unlawful,  as  in  the  cases  of 
removal  or  disposal  of  crops  before  the 
liens  of  the  landlord  are  satlRBed,  the  sale 
of  spirituous  liquor  without  license,  and 
the  like.  Under  this  statute  the  forbidden 
act  must,  in  order  to  be  indictable,  be  ac- 
complished with  a  specific  Intent,  and  the 
courts  cannot  disregard  this  clearly,  ex- 
pressed purpose  ofthe  legislature.    Now 


it  Is  very  plain,  as  statea  by  bis  honor, 
that,  if  an  act  must  necessarily  produce  a 
certain  result,  It  must  be  presumed  that 
such  ^result  was  Intended;  but  whether 
such  a  result  necessarily  follows  an  act 
must,  as  we  have  said,  be  first  found  by 
the  Jury  before  the  presumption  can  arise. 
If  the  property  included  in  the  mortgage 
(other  than  the  mule)  was  abundantly 
sufficient  and  available  to  pay  the  Indebt- 
edness, there  could  be  no  such  prejudicial 
result  as  contemplated  by  the  statute. 
Suppose  fSOO  worth  of  property  is  mort- 
gaged to  secure  a  debt  of  f  10,  can  it,  with 
reason,  be  said  that  a  disposition  of  a 
small  part  of  the  property  would  neces- 
sarily hinder,  delay,  or  defraud  the  mort- 
gagee? This  would  be  applying  a  much 
harsher  rule  of  construction  to  a  penal 
statute  (which  of  conrsemust  beconstrued 
strictly)  than  Is  recognlied  in  the  trial  of 
civil  cases  for  the  fraudulent  disposition 
of  property,  and  we  cannot  iiellevei  that 
such  was  the  intention  of  the  legislature. 
This  view  also  finds  support  in  the  lan- 
guage of  the  latter  part  of  the  statute,  in 
which  Jt  Is  provided  that  upon  the  failure 
of  an  officer,  after  diligent  search,  to  find 
,tbe  property,  or  the  failure  to  produce  It 
upon  the  demand  of  the  mortgagee,  there 
should  be  only  a  prima  facie  case  as  to 
the  disposition  and  Intent.  To  further 
illustrate,  take,  for  instance,  the  case  of 
State  V.  Barbee,  92  N.  C.  820,  In  which  the 
defendant  was  indicted  for  shooting  at  a 
railroad  train  with  intent  to  injure  the 
car,  etc.  If  the  shooting  had  been  done 
from  a  point  a  mile  distant  from  the  train, 
the  court  would  have  erred  in  telling  the 
Jni7  that  the  law  presumed  the  intent 
from  the  act  of  shooting,  but  it  was  prop- 
erly left  to  the  Jury  to  say  whether  the  act 
was  done  In  such  close  proximity  to  the 
train  as  to  "naturally  and  necessarily  re- 
sult" in  such  injury,  in  which  case  the  law 
would  have  presumed  that  the  defendant 
Intended  the  consequences  of  bis  act.  His 
honor,  In  the  present  case,  after  statiog 
these  general  propositions  of  law,  ahonld 
have  directed  the  Jury  to  determine  what 
were  the  necessary  consequences  of  the 
disposition  of  the  mule,  and, in  doing  this, 
that  they  should  consider  the  amount  ot 
the  debt,  the  value  and  the  availability  of 
the  undisposed  property  and  Its  character, 
and,  if  they  believed  that  the  disposition 
of  the  mule  would  naturally  or  necessarily 
result  in  the  hindering,  delaying,  or  defeat- 
ing of  the  debt,  the  law  presumed  that 
the  defendant  intended  such  a  result. 
What  we  have  said  has  reference  only  to 
the  presumption  of  intent;  tor,  no  matter 
how  much  property  may  be  reaerred,  if 
the  actual  criminal  intent  be  proved,  the 
defendant  would  be  guilty.    New  trial. 

am  N.  c.  87») 
State  v.  Jacobs. 

(Swpreme  Court  qf  Nortk  CoroUno.    Nor.  18, 

1890.) 

CBmnrAi.  Law— Asbbst  or  JunoiODr*— CBai>- 

EBIUTT  OF  WiTNBSS. 

1.  That  two  Indicted  with  prisoner  for  a  mur- 
der had  already  lieen  oonvlctea  is  no  ground  for 
arrest  of  Judgment. 

a.  A  statement  made  by  witness  before  trial 
may  be  shown  to  corroborate  his  testimony, 
where  an  attempt  is  made  to  iitipiHifh  Uhl 
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8.  That  •  witnees  who  teBtlfied  that  he  mw 
pceae&t  when  deoeaaed  waa  shot  did  not  know 
where  deoeaaed  lived,  or  the  date  when  she  waa 
ahot,  wiU  not  warrant  a  charge  to  diabelleve  hia 
testimony. 

Appsal  trom  superior  court,  RobeBon 
eoanty;  Bkown,  Judge. 

The  appellant  prisoner  and  three  others 
were  indicted  together  for  the  murder  of 
CaudlB  Arps.  Upon  their  arraignment, 
the;-  severally  pleaded  not  gnilty.  On  the 
trial,  a  witness  lor  the  state,  Alexander 
Oxendine,  testified  that  he  waa  present 
when  the  prisoner  shot  the  deceased ;  be 
stated  that  others  also  fired  guns  at  her. 
On  his  cross-examination,  which  tended 
to  impeach  his  testimony,  be  said :  " I  tes- 
tified on  my  trial  [he  had  been  Indicted  and 
tried  for  the  same  otfensej  that  Make  and 
I  did  nothing,  but  that  Furdie  [the  ap- 
pellant] and  Steve  Jacobs  did  the  shoot- 
ing at  Mrs.  Arps.  I  did  not  icnow  myseU 
where  Mrs.  Arps  lived,  and  don't  know 
the  date  when  she  was  shot."  Another 
witness  for  the  state,  Atlas  Oxendine,  tea- 
Ufled  that  he  saw  the  prisoner,  and  others 
indicted  with  him,  "going  towards  Mrs. 
Arps',  evening  before  she  was  shot.  Early 
next  morning,  on  Saturday,  saw  prisoner 
and  Steve  Jacobs  and  Alex.  Oxendine  near 
the  Pot  Jacobs  place,  between  prisoner's 
honse  and  Mrs.  Arps'.  They  were,  going, 
towards  prisoner's  house.  Purdie  Ja- 
cobs [prisoner]  asked :  'How  far  going.' 
Purdie  said  he  had  been  to 'Squire  Mcln- 
tyre's.'  He  went  on  to  say :  '  Secrets  are 
out;  you  will  be  apt  to  get  into  them, 
and  don't  say  anything  about  seeing  me 
this  morning,  or  it  will  not  be  good  tor 
yon.'"  Witness,  cross-examined  at  length 
by  prisoner's  counsel,  also  stated  that  he 
made  statement  of  above  to  "Squire  Mc- 
Intyre."  Sqnire  Mcln  tyre  was  also  exam- 
ined for  the  state,  and  testified  that  the 
prisoner  was  at  his  house  early  the  next 
morning  after  the  homicide;  that,  X  min- 
utes after  prisoner  left.  Atlas  Oxendine 
(witness  next  above  mentioned;  came  to 
bis  house,  and  stated  that  he  saw  Purdie 
and  Steve  Jacobs  and  Alexander  Oxendine 
early  that  morning,  and  that  Pordie 
■aid  not  to  tell  that  he  saw  them,  or  It 
would  not  be  good  for  him.  This  state- 
ment of  Atlas-  Oxendine  to  witness  was 
objected  to  by  prisoner.  The  state  ottered 
it  only  to  corroborate  Atlas  Oxendine. 
Oblection  overruled.  Exception  by  pris- 
oner. There  was  a  verdict  of  guilty,  and 
lodgment  ol  death.  There  was  a  motion 
tor  a  new  trial,  the  prisoner  assigning  as 
error  "(1)  the  exception  to  admission 
of  evidence  ot  witness  Mclntyre  above  set 
tortb,"  which  was  not  sustained;  (2)  be- 
eau8e:-the  court  failed  to  instruct  the  Jury 
that  they  should  not  believe  Alex.  Oxen- 
dine's  testimony,  because  be  could  not 
state  any  date  or  night  when  Mrs.  Arps 
was  shot."  The  court  did  fail  to  so 
ehaive  the  Jnry.  The  motion  was  over- 
ruled. The  prisoner  also  moved  in  arrest 
of  Judgment  upon  the  ground  that  "it  i^p- 
peared  trom  the  record  that  Steve  Jacobs 
and  Alex.  Oxoidlne  had  already  been  con- 
victed ot  the  same  murder  ot  Mrs.  Arps  on 
this  bill  of  Indictment. "  The  motion  wtw 
denied,  and  the  prisoper  excepted,  and  ap- 
pealed to  this  court. 


Wm.  B/acft^,  for  appellant.  TbeAttornej 
Qenera},  for  the. State 

Merbimon,  C.  J.,  {after  trtatitifr  tho 
ikets  as  above.)  There  Is  no  merit  in  any 
of  the  prisoner's  exceptions.  The  motion 
In  arrest  of  judgment  is  wholly  without 
force.  That  two  of  the  persons  indicted 
with  the  prisoner  tor  the  murder  charged 
In  the  indictment  bad  been  tried  and  'con- 
victed could  not  relieve  or  excuse  bim  from 
answering  for  the  crime  charged  against 
him.  He  and  they  were  alike  guilty,  and 
It  can  make  no  difference  that  two  of  them 
were  tried  atone  time  and  the  prisoner  at 
another. 

As  to  the  first  exception  to  evidence,  it 
appears  from  the  nature  ot  the  evidence  ot 
the  witness  Atlas  Oxendine,  and  the  char- 
acter of  his  cross-examination,  that  the 
purpose  ot  the  prisoner  was  to  impeach 
his  testimony.  It  wascompetent,  therefore, . 
to  corroborate  bim  by  proving  that  he 
bad  before  the  trial  stated  to  the  witnoes 
Mclntyre,  In  snbstanc6,  part  of  the  mate- 
rial facts  stated  by  him  on  the  trial.  Tbis 
Is  settled.  State  v.  Whitfield,  92  N.  C.  831 ; 
State  V.  Bo  we,  98  N.  C.  629,  4  S.  E.  Rep. 
6U6;  State  v.  Brewer,  98  N.  C.  607,  8  S.  E. 
Rep.  819 ;  State  v.  Morton,  ante,  112,  (de- 
cided at  this  t^rm.) 

The  evidence  of  the  witness  Alexander 
Oxendine  was  relevant  and  competent. 
The  court  had  no  authority  to  tell  the  Jury 
that  they  should  not  believe  it.  It  was 
their  province  to  believe  or  disbelieve  it. 
That  the  witness  himselt  could  not  tell 
where  the  deceased  lived,  nor  the  time 
when  sbewasshot.did  not  destroy  his  tes- 
timony. That  he  did  not,  might  or  might 
not  go  to  his  discredit,  this  depending 
upon  attending  tacts,— as  to  bis  oppor- 
tunities, length  ot  time,  etc.  We  have 
carefully  examined  the  record,  and  find  It 
in  all  respects  sufficient  to  warrant  the 
Judgment.  There  is  no  error,  and  the 
Judgment  must  be  affirmed. 


Statb  t.  Moobb. 


aw  N.  C.  770) 


(SunreiM  Court  of  Iforfh  CamiUma.    Nov.  18, 

1890.) 
VSRDICT  IH  CbIMIKAI.  CABBS. 

It  la  not  within  the  province  of  the  ooort  to 
find  defendant  not  guilty  on  a  special  verdict.  In 
whl<^  after  certain  facts  found,  it  is  stated: 
"If,  on  these  faots,  defendant  iaguilty  inlaw,  we 
find  him  guilty;  if,  on  these  faots,  he  is  notguilty 
in  law,  we  find  him  not  guil^. " 

Appeal  trom  superior  court,  Anson 
county;  Graves,  Judge. 

In  this  case,  the  defendant  is  charged  in 
a  criminal  warrant  with  a  violation  ot  an 
ordinance  of  the  town  of  McFnrland.  He 
was  convicted  before  the  mayor  of  that 
town,  and  appealed  to  the  superior  court. 
In  the  latter  court,  the  warrant  was 
amended,  and  he  pleaded  former  acquittal. 
On  the  trial,  the  Jury  rendered  what  pur- 
ported to  be  a  special  verdict,  which  con- 
cluded as  follows :  "  It,  on  these  facts  [the 
facts  found]  the  defendant  is  guilty  in  law, 
we  find  him  guilty ;  It,  on  these  facts,  he  la 
not  guilty  in  law,  we  find  htm  notguilty." 
Thereupon  the  court  made  this  entry  on 
the  record:    "Upon  this   verdict   of   the 
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)nry,  the  eonrt  flnds  the  defendant  not 
guilty,  and  orders  that  be.be  discharged." 
The  Kolicitor  for  the  state  excepted  and 
appealed. 

Tbe  A  ttorney  General,  for  the  State.  J. 
A.  Lock  hart,  for  appellee. 

Merrimo.v,  C.  J.,  (after  stating  the  facta 
as  above.)  Tbe  trial  was  incomplete  and 
ineffectual,  certainly  for  the  purposes  of 
this  action.  The  Jury  rendered  no  verdict 
of  guilty  or  not  guilty ;  they  simply  found 
that  certain  facts  stated  by  them  were 
true.  It  was  not  tbe  province  of  the  conrt 
to  find  that  the  defendant  was  guilty  or 
not  guilty.  It  should  have  said  that  tbe 
facts  found  did  or  did  not  constitute  the 
offense  charged  in  the  warrant,  and  tbe 
verdict  of  tbe  Jury  should  have  been  rea> 
dered  by  them  in  accordance  with  tbe 
opinion  of  tbe  court.  This  is  well  settled, 
.and  it  is  strange  indeed  that  courts  so  fre- 
quently, no  doubt  by  mere  inadvertence, 
fail  to  observe  the  law  in  such  respect. 
State  V.  Bray,  89  N.  C.  480;  State  v. Stew- 
art. 91  N.  C.  .568;  State  v.  Morris,  104  N.  C. 
837,  10  S.  E.  Rep.  454.  There  is  error.  Tbe 
case  must  be  tried  and  disposed  of  accord- 
ing to  law.  To  that  end,  let  this  opinion 
be  certified  to  the  superior  court.  It  is  so 
ordered. 

(107  N.  C.  771) 

Statb  v.  HonoA. 
{Supreme  Comt  of  North  CairoWna.   Deo.  1, 1890. ) 

Appeal  from  superior  court,  Uoore  county; 
Okavrs,  Judge. 

J.  C.  BtocK,  for  appellant  The  AUomeuOvn- 
tnU,  for  the  State. 

CuuiK,  J.  1116  jury  have  rendered  no  verdict. 
They  find  certain  facts  to  be  true,  and  add:  "If, 
apon  the  foregoing  state  of  facts,  his  honor  be 
of  opinion  that  the  defendant  is  guilty,  then  the 
jury  find  him  guilty;  if  not,  then  the  }ary  find 
him  not  guilty. "  The  record  then  stated:  "His 
honor,  upon  the  foregoing  facts,  being  of  the  opin- 
ion that  tbe  defendant  is  guilty,  adjudges  that  he 
pay  a  fine  of  tS&,  and  costs. "  This  was  doubtless 
an  inadvertence,  but  the  effect  is  a  Judgment  pro- 
nounced without  a  verdict  to  support  it.  State  v. 
Moore,  ante,  249,  (at  this  term, )  and  cases  there 
cited.  Regularly,  the  court,  upon  the  facts  found, 
should  have  instructed  the  Jury  that  their  ver- 
dict should  be  guilty,  or  not  guilty,  and,  such  ver- 
dict having  been  entered  up,  the  court  should 
thereupon  have  sentenced  the  prisoner,  or  have 
discharged  him,  as  the  case  mignt  be.  From  the 
former  Judgment,  the  defendant  might  appeal, 
and  from  the  latter,  the  state.  Code,  %  1287.  For 
the  reasons  given,  we  must  declare  that  there  is 
error.  The  transcript  of  the  record  on  appeal 
was  imperfect  in  not  setting  out  that  the  court 
was  held,  etc.  State  v.'  Butts,  91  N.  C.  A24. 
This,  however,  has  been  amended  by  a  supple- 
mentary record  having  since  been  sent  up.    Error. 


(107  N.  C.  2S6) 

Aiken  et  al.  t.  Gardner. 

(Supreme  Covrt  of  North  CaroUna.    Nov.  84, 
1890.) 

AlXOTWENT  or  HOMKSTBIH — APFSAI.. 

Upon  appeal  from  the  report  of  appraisers 
allotting  a  homestead  to  a  Judgment  debtor,  the 
equities  of  the  parties  cannot  be  passed  upon,  the 
duties  of  the  appraisers  extending  no  further 
than  the  valuation  and  allotment  by  bounds  <^ 
the  homestead. 

This  is  a  question  as  to  the  allotment  of 
a  homestead,  heard  on  objections  filed  be- 


fore Btndm,  J.,  at  tbe  March  term,  1889,  of 
the  superior  court  of  Durham  county. 
Tbe  case  on  appeal,  as  stated  by  tbe  Judge, 
is  as  follows:  "(1,  It  is  admitted  that  tbe 
Judgment  under  which  the  execution  was 
Issued,  and  homestead  allotted,  was  dock- 
eted in  Durham  county,  February  22,  1886. 
(2)  It  is  admitted  that  the  mortgages  to 
Wyatt,  Womble,  and  others  were  dated— 
Womble,  'SOth  .of  April,  1887;'  to  Mrs, 
Gardner,  'August,  1887;'  Wyatt  &  Bowl- 
ing, '7tb  of  December,  1887,'— covering  the 
land  levied  on  and  included  in  homestead 
allotment.  (8)  The  contract  with  Rhine 
wa^  dated  April  20,  1885,  and  registered 
March  27, 1889;  and  on  7tb  February,  1888, 
another  contract  was  made  with  thesame 
party,  and  registered  March  27, 1889.  (4) 
The  execution  was  Issued  February  21, 
1889;  homestead  allotment  made  Febrn> 
ary  25,  1889.  Rhine  filed  exceptions  on 
March  19,  1889.  (6)  Defendant  purposes 
to  file  bis  exceptions  April  1,1S89.  (6)  The 
date  of  bond  for  title  to  Gardner  was  20lb 
of  April,  1885;  deed  made  In  pursuance  to 
this,  9tb  of  May,  1887.  This  deed  was  reg- 
istered. Tbe  plaintiffs  moved  to  dismiss 
the  exceptions  filed  by  Gardner  and  Rhine, 
upon  the  ground  that  Gardner's  was  not 
taken  in  apt  time,  and  that  Rhine  had  no 
Buch'interest  as  to  allow  him  to  file  excep- 
tions, as  shown  by  tbe  exceptions  them- 
selves. Defendant  Insisted  they  were  In 
apt  time,  as  tbe  return  of  the  appraisers 
did  not  show  when  it  was  filed,  and 
that  there  was  no  minute  returned  on  the 
docket  of  the  clerk  showing  tbe  time  of  fil- 
ing. Plaintiffs  admitted  this  to  be  so,  and 
asked  leave  to  examine  the  clerk  and  sher- 
iff to  prove  tbe  time  of  filing,  and  to  have 
tbe  record  made  nunc  pro  tunc.  Thecourt 
admitted  the  testimony.  Tbe  clerk  was 
sworn  by  thecourt,  and  testified  that  tbe 
return  was  filed  In  bis  office  on  17tb  of 
March,  1889,  or  either  that  be  did  not  en- 
ter the  same  because  his  fees  were  not 
paid,  and  be  was  not  requested  to  do  so 
by  the  plaintiffs ;  that  he  made  no  tran- 
script to  be  filed  with  the  register  for  same 
reason.  Clerk  further  testifies  that  no 
transcript  was  filed  by  the  officer  at  all, 
only  the  original.  Clerk  further  testifies 
that  he  made  no  entry  of  It  at  all,  did  not 
mark  it  filed,  but  put  the  return  In  the  box 
containing  the  Judgment.  Tbe  court  al- 
lowed the  clerk  to  make  tbe  record  show- 
ing the  date  of  filing.  Thecourt  overruled 
the  plaintiffs'  motion  to  dismiss.  Plain- 
tiffs then  moved  to  overrule  the  exc^>- 
tions  of  the  defendant,  Gardner,  and  of 
Rhine,  upon  the  ground  that  tbe  excep- 
tions did  not  show  that  tbe  land  artually 
allotted  to  the  defendant  was  not  worth 
one  thousand  dollars,  and  that  the  ques- 
tion as  to  tlie  equities  of  the  parties  could 
not  be  raised  In  this  proceeding.  The  de- 
fendant proposed  to  prove  that  tbe 
money  alleged  to  be  due  on  the  mortgages 
was  for  part  of  the  purchase  money  oY  the 
land ;  that  Mrs.  Gardner  had  loaned  her 
husband  $300  October  20,  1885,  flOO  April 
22,  1887,  to  pay  for  the  land,  and  that 
then  tbe  deed  as  executed  to  her  husband. 
It  was  turned  nrer  to  ber  by  her  husbaDO 
to  be  held  until  she  was  reimbursed ;  that 
this  money  was  her  separate  property. 
The  defendant  asked  tbe  court  to  submit 
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tbe  followlDK  Issues:  The  allotment  of 
homestead,  the  murtfcage,  the  contract, 
the  receipts  ol  Mrs.  Oarduer,  the  bond  tor 
title,  the  deed,  judgroeat,  and  execution, 
and  the  exceptions  filed  with  this  state- 
ment to  constitute  case  in  supreme  court. 
The  court  excluded  tbe  evidence  offered 
by  defendant,  refused  to  submit  to  thi 
Jury  the  Issues  tendered,  and  held,  as  a 
matter  of  law,  that  the  record  by  the 
clerk  oaoc  pro  ttioc  did  not  debar  defend- 
ant, Gardner,  of  his  right  to  file  excep- 
tions; that  the  only  inquiry  in  this  pro- 
ceeding was  the  actual  value  of  the  land 
allotted ;  and  that  in  this  proceedins  the 
questions  raised  by  defendant  and  Rhine 
could  not  be  raitsed  and  passed  upon,  and, 
as  tbe  exceptions  did  not  allege  the  land 
actually  allotted  was  not  worth  $1,000,  the 
fficceptions  should  be  overruled;  and  de- 
fendant appealed." 

W.  W.  Falter  and  J.  S.  Manning,  for  ap- 
pellant. J.  C.  L.  Harris  and  R.  W.  York, 
for  appellees. 

Avert,  J.,  (.after  stating  tbe  tacts  as 
abo-re.)  There  was  no  exception  that 
raised  the  question  whether  the  home- 
stead allotted  was  worth  more  or  less 
than  $1,000.  The  Judge  below  finds  that 
the  objections  were  filed  in  apt  time,  but 
holds  tbat  no  issue  was  ralHcd  by  them 
which  it  was  his  duty  to  submit  in  this 
proceeding.  We  concur  with  bis  honor  in 
tbe  opinion  that  tbe  equities  set  up  by  the 
parties  cannot  be  passed  upon  on  an  ap- 
peal from  the  appraisers,  whose  duties  ex- 
tended no  further  than  the  valuation  and 
allotment  by  bounds  of  the  homestead. 
GuUey  v.  Cole,  102  N.  C.  Sas,  9  S.  E.  Rep. 
196;  Tbomton  v.  Vanstory,  ante,  203, 
(at  tbis  term.)    No  error. 

007  N.  a  867) 

State  t.  RrrcaiB. 

(Supreme  Court  vf  North  CaroUna.    Nor.  94, 
1890.) 

£:S<UPB— IRDIOTKINT  AT  COIOIOK  liAVT. 

An  indictment  for  permitting  a  prisoner  to 
escape  from  custody  which  charees  tbat  tbe  pris- 
oner was  arrested  by  defendant  by  autbority  of  a 
warrant  for  bastardy,  and  that  defendant  subse- 

aaently,   unlawfully  and  negligently,  permitted 
le  prisoner  to  escape,  is  valid  at  common  law. 

Appeal    from     superior    court,   Stanly 
county ;  Shipp,  Judge. 
Tlie  Attorney  General,  tor  the  State. 

Clark,J.  An  escapeis  defined  to  be"  when 
one  who  Is  arrested  gains  his  liberty  be- 
fore be  is  delivered  in  due  course  of  law," 
(1  Rush.  Crimes,  467;)  and  by  another 
eminent  authority  tersely  as  "the  depart- 
ureof  a  prisoner  from  custody,"  (2  Whart. 
CYim.  Law,  $  2606.)  These  definitions  are 
dted  and  approved  by  Smith,  C.  J.,  in 
SUte  V.  Johnson,  94  N.  C.  9:!4.  The  indict- 
ment charges,  in  proper  and  sutticient 
terms,  tbat  the  prisoner  was  arrested  by 
tbe  defendant  by  authority  of  a  warrant 
for  bastardy,  and  that  tbe  defendabt  sub- 
sequently, unlawfully  and  negligently,  per- 
mitted tbe  prisoner  to  escape.  Tbe  war- 
rant for  bastardy  was  legal,  and  sufficient 
authority  to  arrest  such  prisoner.  Code, 
§  83;  State  v.  Palin,  63  N.  C.  471;  State  v. 


Green,  71  N.  C.  172.  The  Indictment  was 
therefore  valid  at  common  law.  as  may  be 
seen  from  above  citations.  This  renders 
it  unnecessary  to  consider  whether  the  in- 
dictment was  not  also  sufficient  under  tbe 
statute.  Code,  $  1022.  Tbe  motion  to 
quash  was  improvidently  allowed.  Er- 
ror. 


am  N.  c. 
State  v.  Bbrrier  et  al. 


856) 


(Supreme  Court  cf  North  CaroUnet.   Nov.  34, 
1890.) 

Cboss-Examination  of  WlTNISa. 
A  Witness  for  the  state  testified,  on  cross- 
examination,  that  her  feelings  towards  tbe  de- 
fendants were  not  friendlv,  and  was  then  asked 
if  there  was  not  a  bitter  feud  between  her  family 
and  that  of  defendants.  Heid,  that  the  question 
was  properly  excluded. 

Appeal  from-  superior  court,  Davidson 
county ;  Bynom,  Judge. 
Tfie  Attorney  General,  for  tbe  State. 

Clark,  J.  A  witness  for  the  state  was 
asked,  on  croes-examlDation,  as  to  her 
feelings  towards  the  defendants.  She  an- 
swered that  they  were  not  friendly.  She 
was  then  asked  if  there  was  not  a  bitter 
feud  between  her  family  and  the  family  of 
the  defendants.  On  objection  bythestate, 
the  question  was  excluded,  and  defendanta 
excepted.  The  sole  pertinency  of  the  last 
question  was  to  lay  the  foundation  on 
which  to  base  further  questions,  or  infer- 
ence tbat  witness  was  not  friendly  to  tbe 
defendants.  As  she  bad  already  answered 
that  inquiry  direct,  the  latter  question 
could  serve  no  purpose,  and  was  properly 
excluded.    No  error. 

^^"^  (107  N.  C.  46J) 

Drake  v.  Connelly  et  al. 

(Stmreme  Covrt  of  North  Carolina.   Nov.  24, 
1890.) 

Cass  ok  APFSij/— brsTBUonoNS. 

1.  Where  a  case  on  appeal  and  counter-case 
were  both  served  in  proper  time,  but  the  Judge 
died  before  settling  the  case,  and  appellant  moved 
for  a  new  trial  on  the  ground  that  the  case  had 
not  been  settled,  a  motion  by  appellee  to  with- 
draw his  case,  and  leave  appellant's  statements 
to  stand  as  the  case  on  appeal,  should  be  al- 
lowed. 

2.  In  a  case  npon  appeal,  at  the  end  of  tbe 
statement  of  the  evidence,  tbe  clerk,  instead  of 
copying  tbe  prayer  for  instruction,  referred  to  it 
as  follows:  "See  page  16  and  17."  This  was 
immediately  followed  by  tbe  words:  "His  honor 
declined  all  said  special  instructions,  and  de- 
clined to  put  his  instructions  in  writing,  as  re- 
quested, and  defendants  excepted. "  Then  fol- 
lowed the  charge  of  the  court.  Held,  that  the 
case  must  be  read  as  If  the  prayer  had  been  writ- 
tea  out  In  full  at  the  place  of  the  reference,  and 
thus  it  would  appear  that  it  was  made  *at  or 
before  the  close  of  the  evidence, "  as  required  by 
Code  N.  C.  i  414. 

8.  Under  the  provisions  of  such  section,  re- 
quiring tbe  charge  to  be  put  in  writing,  a  refusal 
to  do  so  entitles  defendants  to  a  new  trial. 

Appeal  from  superiorconrt,  Iredell  coun- 
ty; Uhipp,  Judge. 

Action  by  £.  B.  Drake,  administrator, 
against  J.  B.  Connelly  and  his  sureties  on 
his  ofiiclal  bond  as  clerk  of  the  superior 
court,  Iredell  county.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Code  N.  C.  9 
414,  provides  tbat  the  Jndge  shall  put  bis 
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instnctlonB  In  'writing,  and  read  tbem  to 
tho  Jury. 

W.  M.  Robbina,  for  appellants.  D.  M. 
Farcbes,  for  appellee. 

Shepherd,  J.  The  appellants  served 
tbeir  case  on  appeal,  aud  tbe  appellee  his 
counter-case,  both  In  proper  time.  The 
Judge  took  tbe  papers  to  settle  tbe  case, 
but  died  before  It  was  done.  The  appel- 
lants move  In  this  court  for  a  new  trial, 
on  the  ground  that  the  case  has  not  been 
settled.  Theappellae  asks  to  withdraw 
his  case,  and  leave  the  appellants'  state- 
ment to  stand  as  tbe  case  on  appeal.  We 
think  the  appellee's  motion  -should  be  al- 
lowed. We  do  not  Bee  how  the  appellants 
can  object  to  the  statement  made  out  by 
themselves.  It  is  very  evident  from  an  in- 
spection of  the  record  that  the  defendants' 
prayer  forinstructions  doeis  not  appear  in 
its  proper  place  in  the  transcript  prepared 
by  the  clerk.  It  is  to  be  found  on  pages  16 
and  17,  and  is  immediately  preceded  by  an 
order  in  tbe  cause  made  at  a  former  term 
by  his  honor  Judge  Philips,  and  is  suc- 
ceeded by  the  verdict  of  the  Jury  at  Sep- 
tember term,  1800.  In  the  case  upon  ap- 
peal, at  the  end  of  tbe  statement  of  the 
evidence,  the  clerk,  instead  of  copying  the 
prayer  for  instructions,  refers  to  it  as  fol- 
lows: "See  page  16  and  17."  This  is  im- 
mediately followed  by  the  words:  "His 
honor  declined  all  sdid  special  instruc- 
tions, and  declined  to  put  his  instructions 
In  writing,  as  requested,  and  defendants 
excepted. "  Then  follows  the  charge  of  tbe 
court.  We  must  therefore  read  tbe  case 
as  if  the  prayer  bad  been  written  out  in  full 
at  the  place  of  the  reference,  and  thus  it 
would  appear  that  it  was  naiade  in  apt 
time, — "at  or  before  the  close  of  the  evi- 
dence." Code,  §  414.  As  one  of  the  in- 
structions asked  was  that  the  charge 
should  be  put  in  writing,  and  read  to  the 
Jury,  the  refusal  to  do  so  was  very  plainly 
n  violation  of  the  above  provision  of  tbe 
Code.  The  defendants  are,  for  this  xeo- 
son,  entitled  to  a  new  trial. 

aOT  N.  C.  48B) 

Bank  ▼.  Bdhns  et  a/. 

(Supreme  Court  cf  North  CaroUna.    Nov.  18, 
1890.) 

Appsai,  noM  Curax  of  Coubt— Ckbtiorabi. 

1.  Code  N.  C.  {  488,  par.  1,  confers  on  the 
elerk  of  court  acting  for  and  In  the  place  of  the 
eourt,  aathority  to  refuse  or  grant  an  order  re- 
quiring a  judgment  debtor  to  appear  andv  answer 
oonoeming  his  property.  By  sections  363  and 
868,  any  party  may  appeal  from  any  decision  of 
the  clerk  of  the  superior  court,  on  an  issue  of 
law.  or  legal  Inference,  to  the  Judge,  without  un- 
dertaking; bat  an  appeal  can  only  be  taken  by  a 
party  aggrieved,  who  appeared  and  moved  for  or 
opp(Med  the  order  or  Judgment  appealed  from,  etc. 
MeUU  that  an  appeal  lies  at  onceirom  an  order  of 
the  clerk  requiring  a  Jodgment  debtor  to  appear 
and  answer  conoerning  his  property,  where  the 
•fDdavlt  for  the  order  Is  objected  to  on  the  gronnd 
ef  its  insufflclency,  and  the  olork  has  no  author- 
ity to  allow  ordisallunrthe  appeal;  and,  on  bis  re- 
fusal to  prepare  a  statement  of  tbe  case  as  re- 
Jiuired  by  Code,  {  364,  the  court  in  term,  or  a 
udge  at  chambers,  may  direct  him  to  do  so  by 
simple  order. 

a.  An  order  of  the  court  granting  a  writ  of 
ttrUorari,  ownmamUng  the  elerk  to  send  to  the 


Judge  a  transcript  of  the  record,  is  not  In  aor 
sense  interlocutory,  and  no  app«d  lies  trom  ft 
at  once,  or  at  all. 

Appeal  from  superior  court,  Moore  eoan- 
ty ;  Obatbs,  Judge. 

It  appears  Irom  tbe  record  tbat,  on  the 
2Rth  of  September,  1885,  the  plaintiff  bad 
a  Judgment  against  the  defendant,  in  tbe 
superior  court  of  tbe  county  of  Moore,  for 
f  l,089.88,etc.,and  thatthe  same  was  dock- 
eted ;  that  afterwards,  on  tbe  2eth  of  Jane, 
lfi90,  it  began  its  proceedings  supplement* 
ary  to  tbe  execution  against  the  defend- 
ants, and,  as  to  tbe  same,  filed  the  afiBda- 
vlt  of  its  agent,  upon  which  is  based  its 
motion  before  the  court,  (the  clerk,)  tor 
an  order  requiring  the  defendants  to  an- 
swer, etc.,  aa  required  by  law  In  such 
cases.  The  defendants  Insisted  that  the 
affidavit  was,  in  law.  Insufficient  In  re- 
spects specified  to  warrant  such  order. 
'The  court  decided  that  it  was  sufficient, 
and  made  the  order  demanded.  The  de- 
fendants excepted,  and  appealed  to  tbe 
Judge.  The  court  refused  to  allow  tbe  ap- 
peal. Afterwards,  tbe  defendants  filed 
their  petition  to  tbe  Judge  of  the  court,  de- 
manding that  the  writ  of  certlomrt  be  di- 
rected to  tbe  clerk  of  the  court, command- 
ing him-  to  send  to  him  tbe  papers.  Judg- 
ments, and  orders  in  such  proceedings  be- 
fore him,  (the  clerk,)  acting  as  and  for  the 
court.  At  October  term,  1890,  of  said 
court,  the  court  made  Its  order  directing 
and  requiring  the  clerk  of  tbe  court  to 
"send  up  to  the  next  term  of  this  court  a 
complete  trahscript  of  the  proceedings  in 
supplementary  proceedings  had  before 
him  m  this  cause."  The  plaintiff  excepted 
to  this  order,  and  appealed  to  this  coart, 
assigning  as  error:  "{I)  That  tbe  court 
should  not  have  granted  a  writ  of  eertio- 
mrt  to  tbe  defendants  at  this  stage  of  tbe 
proceedings,  the  defendants  not  being  en- 
titled to  appeal  from  a  refusal  of  tbe  clerk 
to  dismiss  for  want  of  Jurisdiction,  or  for 
any  other  cause,  and  the  writ  of  certlonul 
being  a  sutratltnte  for  an  appeal.  (2)  The 
defendants  were  not  entitled  to  said  order 
upon  their  petition. " 

A.  W.  Haywood,  for  plaintifl.  Jobn 
Derereux,  Jr.,  for  defendants. 

Merbimon,  C.  J.,  {utter  stating  tbe  Aete 
aa  above.)  Tbe  statute  (Code,  §  488,  par. 
1)  confers  upon  tbe  clerk  of  the  superior 
court,  acting  for  and  in  tbe  place  of  the 
court,  authority  to  hear  aud  allow  or  dis- 
allow the  motion  of  the  plaintiff  for  nn  or- 
der requiring  the  defendants  to  "appear 
and  answer  "concerning  their  property,  aa 
therein  allowed.  Tbe  order,  when  made, 
was  to  be  treated  and  to  have  effect  as 
tbat  of  the  court.  If  no  person  interested 
and  having  notice  wade  objection  to  the 
same.  But  is  it  expressly  provided  by  the 
statute  (Code,  §§  252,  253)  tbat  "any  par- 
ty may  appeal  from  any  decision  of  the 
clerk  of  the  superior  court,  (In  cases  and 
matters  where  he  may  act  as  and  for  the 
court.)  on  an  issue  of  law  or  legal  InfM^ 
ence,  to  the  Judge,  without  undertaking; 
*  *  *  but  an  oppeal  can  only  be  taken 
by  a  party  aggrieved,  who  appeared  and 
moved  for  or  opposed  the  order  or  Jndg^ 
ment  appealed  from,  or  who,  being  en- 
titled to  be  heard  therein,  had  no  notice 
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or  opportantty-  to  be  beard,  which  fact 
may  be  ebown  by  affidavit  or  proof." 
Sncb  appeal  certainly  lay  at  once  from  tbe 
order  complained  of  in  tbis  case,  because 
tbe  affidavit  objected  to  on  tbe  ground  of 
its  Insufficiency  in  law,  and  the  order 
founded  upon  it,  so  far  as  appears,  lay  at 
tbe  foundation  of  the  proceedings  supple- 
mentary to  the  execution.  Indeed,  It  ap- 
pears that  tbe  afiidavit  was  essential  be- 
cause tbe  motion  founded  upon  it  was 
made  after  the  execution  was  Issued,  and 
before  it  was  returned  by  tbe  sberitl.  Code, 
S  488,  par.  2.  It  may  be  that  if  the  defend- 
ants' objections  bad  been  sustained  the 
motion  of  tbe  plaintiffs  could  not  have 
been  granted  at  all,  and  the  proceedings 
might  have  been  abandoned.  It  may  be 
that  an  appeal  to  the  Judge  dues  not  Heat 
once  from  every  decision  of  the  clerk  "on 
an  issue  of  law  or  legal  Inferrace,"  object- 
ed to  by  a  party,  but  it  certainly  does  in 
a  casA  like  the  present  one,  when  an  objec- 
tion affects  tbe  very  existence  of  proceed- 
ings. We  are  clearly  of  the  opinion  that 
the  appeal  lay.  The  clerk  bad  no  author- 
ity to  allow  or  disallow  the  appeal.  The 
complaining  party  had  the  right  to  take 
it,  and  to  have  tbe  same  entered.  As  the 
clerk  refused  to  prepare  a  statement  of  the 
case,  of  his  dectoion.  etc.,  as  required  in 
Bpch  cases  by  the  statute,  (Code,  J  ^^>) 
the  court  In  term,  or  the  Judge  at  cham- 
bers, might,  upon  proper  application,  di- 
rect, by  simple  order,  the  clerk— its  own 
oflBoiBr — to  do  as  the  law  required  him  to 
do.  The  plalntilf  appealed  from  tbe  or- 
der of  the  court  granting  the  writ  of  cer- 
tiorari to  be  directed  to  tbe  clerk,  com- 
manding him  to  send  to  the  Judge  a  tran- 
script of  the' record  of  tbe  proceedings,  etc. 
The  court  did  not  examine  the  decision  of 
the  clerk  complained  of;  that  matter  was 
mot  before  it.  Tbe  purpose  of  Its  order 
was  to  enable  it  to  review  the  decision  of 
the  clerk,  and  correct  the  error,  if  any 
should  appear.  The  order  appealed  from 
was  not  In  any  proper  sense  Interlocutory, 
It  was  merely  Incidental  In  theconrse  of  tbe 
action,  and  no  appeal  lay  from  It  at  once,  or 
at  all.  The  supposed  appeal  must  there- 
fore be  dlsmiraed.    It  is  so  ordered. 


a«  M.  c.  8SJ)  

State  y.  Pbrdub  et  al. 

{Su^pnme  Cwtrt  of  North  CaroUna.    Nov.  9L 
1890.) 

iNDZOTIfKKT— JOIHDBB  OF  OmtHSM— VBRDICT. 

An  indictment  In  one  count  charged  cer- 
tain of  the  defendants  with  violating  Acts  N.  C. 
188B,  c.  51,  S  1,  making  it  a  misdempanor  to  re- 
sist •  pablic  olfloer  in  discharging  the  duties  of 
his  oflloe.  In  the  other  count  it  cbarged  tbe  otber 
defendants  with  violating  section  3  of  the  statute 
making  it  a  misdemeanor  to  refuse  to  aid  a  pub- 
lic offloer  in  arresting  any  person  or  in  retaking 
■ay  person  who  has  escaped  from  legal  custody. 
Tliere  was  a  verdict  of  "not  guilty"  as  to  the  de- 
fendants named  in  the'  first  count,  and  a  verdict 
of  "guilty  "as  to  the  others.  Held,  that  an  objec- 
tion that  the  two  offenses  could  not  be  tried  in 
the  same  Indictment  came  too  late  after  verdict; 
that  the  acquittal  of  the  defendauts  named  in  the 
Arst  count  was  equivalent  to  a  nol.  proB.  as  to 
theni;  and  that  the  verdict  of  guilty  as  to  the 
others  laft  sniBoient  to  enable  the  court  to  pro- 
Itoladgment, 

Tbe  Attorney  General,  for  tbe  State. 


Davis,  J.  Indictment  under  chapter  51 
of  the  Acts  of  1889,  tried  before  Bt.vum,  J., 
at  the  iSeptember  term,  18iH),  of  tbe  su- 
perior court  of  Davidsou  county.  The  in- 
dictment contains  two  counts,  the  first 
chaining  tbe  defendants  Henry  Pe'*due 
and  Lizcie  Perdue  with  willfully  and  un- 
lawfully resisting,  delaying,  and  obstruct- 
ing a  public  officer  In  aisctaarging  a  duty 
of  bis  office,  in  violation  of  section  1,  c. 
51,  Acts  1889,  and  the  second  charging  the 
defendants  Isam  Floyd,  Jim  Floyd,  Jule 
Orubb,  Bob  Cecil,  and  Albert  Myers,  with 
wiilfnlly  neglecting  and  refusing  to  aid 
such  officer  In  arresting  the  persons  (three 
In  number)  named  In  the  warrant  of  ar- 
rest, having  been  lawfully  commanded  to 
aid  such  officer,  In  violation  of  the  second 
section  of  the  act.  The  defendants  plead 
not  guilty,  and  upon  tbe  trial  there  was  a 
verdict  of  not  guilty  as  to  Henry  Perdise 
and  Lizzie  Perdue,  the  only  defendants 
named  In  tbe  first  count,  and  a  verdict  of 
guilty  as  to  ,Tale  Orubb,  Bob  Cecil,  and 
Albert  Myers,  the  only  defendants  on 
trial  in  tbe  second  count.  Tbe  defendants 
Grubb,  Cecil,  and  Myers  "moved  tbe  court 
to  arrest  the  judgment  on  thegronnd  that 
there  was  a  defect  in  the  bill  of  Indictment 
in  this,  to- wit:  that  two  distinct  offenses 
were  charged  In  the  bill  of  indictment,  and 
that  there  was  a  misjoinder  of  counts  and 
offenses  not  triable  in  thesameindlctment, 
and  against  distinct  and  different  parties 
in  tbe  two  counts.  Per  contra,  the  solic- 
itor maintained— Ffrst,  the  counts  could 
be  Joined,  the  whole  oSense  being  at  the 
same  time  and  being  one  transaction,  and 
the  act  contemplating  a  joinder;  and, 
second,  that  if  there  was  a  mlsjolndcir,  it 
was  cured  by  the  verdict  acquitting  the 
defendants  in  the  first  count,  tbe  indict- 
ment being  sufficient  to  proceed  to  Judg- 
ment as  to  the  defendants  in  the  second 
count.  Tbe  court  allowed  the  motion  in 
arrest  of  Judgment,  and  rendered  Judgment 
discharging  tbe  defendants,  from  wblcb 
the  state  appealed. 

The  first  section  of  the  Act  of  1889,  c.  61, 
under  which  tbe  defendants  Henry  and 
Lizzie  Perdue  are  indicted,  makes  it  a  mis- 
demeanor for  any  person  to  willfully  and 
unlawfully  resist,  delay,  or  obstruct  a 
public  officer  In  discharging  orattempting 
to  discharge  the  duties  of  his  office;  and 
the  second  section,  under  which  tlie  othet 
defendants  are  indicted,  enacts  that  "any 
person  who,  after  having  been  lawfully 
commanded  to  aid  an  officer  In  arresting 
any  person,  or  in  retaking  any  person  who 
has  escaped  from  legal  custody,  or  In  ex- 
ecuting any  legal  process,  wliifully  neg- 
lects or  refuses  to  aid  such  officers,  shall 
be  guilty  of  a  misdemeanor."  The  defend- 
ants named  in  tbe  first  count,  and  who 
were  acquitted,  were  charged  with  a  vio- 
lation of  the  first  section  of  tbe  act,  and 
the  defendants  named  in  the  second  count, 
and  against  whom  there  was  a  verdict  of 
guilty,  were  charged  with  a  violation  ol 
the  second  section  of  the  act.  In  State  v. 
Hall,  97  N.  C.  474. 1  S.  E.  683,  it  is  said: 
"Different  parties  cannot  be  charged  with 
different  and  distinct  offenses  in  the  same 
indictment."  In  that  case  two  distinct 
offennes  werecharged  agalnsttwo  distinct 
boards  of  officers  sustaining  distinct  re- 
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latlona  to  the  dt?  of  Wilmington,  and  the 
objection  was  taken  by  demurrer.  In  the 
present  case  the  ottenaescharged  are  of  the 
same  grade,  are  kindred  In  their  nature, 
relate  to  the  same  transaction,  and  sub- 
ject to  the  same  punishment.  Two  of  the 
defendants,  as  tu  whom  there  was  a  ver- 
dict of  not  fiuilty,  are  indicted  In  one 
count  for  resisting  an  officer  in  the  dis- 
charge of  his  duty,  under  the  first  section 
of  the  act,  and  th«  others,  as  to  whom 
there  was  a  verdict  of  guilty,  are  Indicted 
for  refusing  to  aid  the  officer  under  the 
second  section  of  the  act.  Tnere  is  no  ob- 
jection as  to  the  sufficiency  of  each  count, 
as  to  the  persons  respectively  embraced 
therein,  to  charge  the  offenses  set  out,  but 
it  is  insisted  that  they  cannot  be  tried  in 
the  same  Indictment.  If  this  objection 
had  been  taken  in  apt  time  it  might  have 
been  available  to  the  defendants,  unless 
the  solicitor  should  elect  to  enter  a  noL 
proa,  as  to  one  or  the  other  of  the  connts, 
or  quash  the  indictment,  and  proceed  up- 
on separate  indictments,  which  he  might 
have  done;  but  we  think  the  objection 
after  verdict  is  too  late,  and  that  "suffi- 
cient matter  appears  to  enable  the  court 
to  proceed  to  Judgment."  Code,  §  1183: 
State  V.  McNeill,  93  N.  C.  5.'>2.  and  cases 
there  cited ;  State  v.  Harris,  106  N.  C.  &^2^ 
and  cases  cited.  The  verdict  of  not  guilty 
as  to  the  defendants  in  the  first  count  was 
equivalent  to  a  nol.  pros,  as  to  them,  and 
there  being  a  verdict  of  guilty  as  to  the 
other  defendants,  upon  the  distinct  count 
in  the  indictment,  properly  charging  an 
offense  against  them,  upon  which  the 
court  can  proceed  to  Judgment,  there  is  no 
ground  for  arrest  of  Judgment.  State  t. 
Beel,  80  N.  C.  442.    There  is  error. 

(107  N.  C.  858)  

Statb  v.  Baowbll  et  al. 

(Supreme  Court  of  North  CaroUna.    Nov.  94, 
1890.)    ■ 

Bbasiho  urn  PcBUSHDro  Iisttbb  —  IimiomiiT. 
An  indictment  cbarglzig  defendants  with 
onlawfully  and  without  authority  reading,  pub- 
lishing, and  making  known  the  contents  of  a  let- 
ter received  through  the  United  States  mall, 
which  fails  to  describe  the  letter  to  have  been  "a 
sealed  letter, "  and  to  cliarge  the  alleged  reading 
•nd  publishing  to  have  been  done  with  knowl- 
edge that  the  letter  had  been  opened  without 
proper  authority,  fails  to  charge  any  offense  un- 
der Acts  N.  C.  1889,  a  41,  S  S,  declaring  that 
"any  person  who  willfully,  and  without  author- 
ity, opens  and  reads,  or  causes  to  be  opened  or 
reao,  a  sealed  letter  or  telegram,  or  publishes 
the  whole  or  any  portion  of  such  letter  or  tele- 
gram, knowing  it  to  have  been  opened  or  rnd 
without  authority,  shall  be  guilty  of  •  misde- 
meanor. " 

This  is  an  indictment  charging  the  de- 
fendants with  reading,  publishing,  and 
making  known  the,  contents  of  a  letter 
without  aiithority,in  violation  of  chapter 
41,  S  2,  of  the  Acts  of  1889,  tried  before  Bv- 
NDu,  J.,  at  the  August  term,  1890,  of  the 
BDperlor  court  of  Iredell  county.  The  in- 
dictment charges  that  the  defendants,  on 
or  about  the  10th  day  of  July,  1890,  did 
"unlawfully,  wllllnlly, and  without  proper 
authority,  take  into  their  possession  a  cer- 
tain letter  written  by  Emma  L.  Ban  kin  to 
S.  C.  Banktn,  on  or  about  Jane  20, 1890, 
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which  said  letter  was  duly  received  by  the 
said  S.  0.  Bankin  through  the  United 
Utates  mail  at  the  post-office  in  Muores- 
vllle,  N.  C,  on  or  about  the  24th  day  of 
June,  1890,"  and  that  the  said  defendants 
"did,  on  or  about  the  12tli  day  of  July, 
1890,  unlawfully,  willfully,  and  without 
authority, read,  publish,  and  make  known 
the  contents,"  etc.,  "of  the  said  letter, 
against  the  form  of  the  statute,"  etc.  Be- 
fore the  Jury  was  impaneled,  the  d^end- 
ants  moved  "to  quash  the  bill  of  indict- 
ment upon  the  plea  that  the  bill  fails  to 
charge  an  offense,  under  the  statute,  and 
particularly  for  that  it  fails  to  describe  the 
letter  in  qnration  to  have  been 'a  sealed 
letter,' and  fails  to  chargethe  alleged  read- 
ing and  publishing  to  have  been  dene  with 
knowledge  that  said  letter  bad  been  opened 
without  proper  au  thority. "  After  hearing 
the  argument  of  counsel,  his  honor  quashed 
the  Indictment,  and  the  state  appealed. 

Tbe  Attorney  General  and  R.  U.  Battle, 
for  the  State.  W.  ii.  RobbUm,  for  appel- 
lees.- 

Datis.  J.,  {after  atatlng  the  Acta  aa 
above.)  The  following  is  the  act  under 
which  the  defendants  are  indicted :  "  Any 
person  who  willfully  and  without  author- 
ity opens  and  reads,  or  causes  to  be  opened 
or  read,  a  sealed  letter  or  telegram,  or 
publishes  the  whole  or  any  portion  of  such 
letter  or  telegram,  knowing  it  to  have 
been  opened  or  read  without  authority, 
shall  be  guilty  of  a  misdemeanor,"  etc 
Acts  1889,  c.  41,  S  2.  This  indictment  is  for 
an  offense  created  by  statute,  and  it  not 
onl.T  falls  to  follow  the  language  of  the 
statute  descriptive  of  the  offense,  but,  by 
the  most  litieral  construction,' it  cannot  be 
made  to  charge  that  tne  defendants  opened 
or  read  a  "sealed  letter  or  telegram, "  or 
that  they  "publlnhed  the  whole  or  any 
portion  of  such  letter  or  telegram,  know- 
ing it  to  have  been  opened  and  read  with- 
out authority, "  and  these  are  necessary 
words,  descriptive  of  the  offense,  without 
which  the  indictment  fails  to  charge  any 
oSenue  under  the  statute.  State  v.  Deal. 
92  K.  C.  802:  State  v.  Uall,  93  N.  C.  671; 
State  V.  Aidridge,  8«  N.  C.  680;  State  v. 
Watkins,  101  N.  C.  702,8  S.  E.  Rep.  316.  and 
cases  there  cited.  It  is  innisteo  for  the 
state  thatthe  letter  was"  received  through 
the  United  States  mall,"  and  tbe  material 
charge  here  was  the  unlawful  publishing 
and  making  known  its  contents,  without 
authority.  Wedo  notseehow  this  can  aid 
the  Indictment.  The  statute  does  not 
make  it  an  offense  to  open,  read,  and  make 
public  a  letter  received  through  the  United 
States  mail,  but  it  must  be  a  "sealed  let- 
ter," emd  opened  or  read  without  author- 
ity, or  published,  "knowing  it  to  have 
been  opened  or  read  without  authority. " 
This  is  not  charged,  and  the  indictment 
was  properly  quashed^    Them  Is  no  error. 

'~^~"  aw  N.  C.  69S) 

CUEV^NT  T.  Ck>ZABT. 

(Suoreme  Court  <ff  North  CaroUna.   Nor.  U, 
1890.) 

Bom  or  DscxDurr's  Estais— Pmnoit. 

In  s  petition  by  •  Judgment  creditor  to 
have  his  debt  paid  out  of  the  assets  in  tbehandsot 
the  administrator,  and,  if  they  Mrs  InsofllcleBt,  to 
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set  aside  as  frandnleot  a  deed  made  by  the  de- 
cedent, and  to  have  the  lands  sold  to  pay  debts, 
be  must  allege  that  the  personal  property  has 
been  exhausted  without  discharging  the  debts  of 
the  estate,  or  that  it  is  insolBcient  to  pay  them, 
thongh  Code  N.  C.  $  1448,  [trovides  that  a  cred- 
itor can  compel  a  personal  representative  to  ac- 
count and  pay  the  creditors  what  may  be  due  to 
each  of  them. 

The  plaintiff  appealed  from  the  jndg- 
ment  refuniiiK  to  declare  the  demurrer  friv- 
olous, rendered  by  McRak,  J.,  at  the  Sep 
tember  term,  1890,  of  the  superior  court  of 
Granville  county.  The  facts  are  set  forth 
in  the  defendant's  appeal  taken  at  the 
same  time,  as  follows :  "The  petition  of 
Thnmas  D.  Clement,  as  administrator  of 
Amos  Oooch,  deceased,  respectfully  sbow- 
eth:  (I)  That  Amos  Gooch.  iate  of  said 
county  of  Granville,  died  intestate  in  said 
county  some  time  in  the  mouth  of  March, 
1885;  (2)  that  on  the  16th  of  March,  1885, 
your  petitioner  was  duly  appointed  and 
qoallfled  as  administrator  upon  said  in- 
testate's estate:  (3)  that  on  the  1st  of 
September,  1S77,  Thomas  J.  Smith  and 
James  C.  Cozart  and  John  G.  Harris,  for 
a  valuable  consideration, executed  and  de- 
livered tn  the  said  Amos  Gooch,  deceased, 
their  bond  for  the  payment  to  him  of  the 
sum  of  fl.OOO;  (4)  that  at  the  September 
term.  1886,  of  the  superior  court  of  said 
county,  your  petitioner,  as  administrator 
of  said  Amos  Gooch,  recovered  judgment 
on  said  bond  against  said  Thomas  J. 
Smith  and  said  James  C.  Cozart  for  the 
sum  of  fl,245,  with  interest  on  $1,000,  the 
principal  sum  in  said  bond,  at  the  rate  of 
6  per  cent,  per  annum'  until  paid,  from 
•th  of  February,  1884,  and  for  cost  of  ac- 
tion; (5)  that  on  tbel5th  day  of  Febru- 
ary, 1888,  tbe  said  Thomas  J.  Smith,  who 
was  a  son-in-law  of  the  said  James  C.  Coz- 
art, paid, in  part  satisfaction  of  said  judg- 
ment debt,  the  sum  of  $468.32,  and  that 
oo  other  or  further  payment  has  been 
made  towards  the  satisfaction  of  said 
debt:  (6)  that  by  deed,  absolute  on  its 
face,  bearing  date  the  Slat  day  of  Novem- 
ber, 1871,  the  said  James  C.  Cozart  and  his 
wife,  Jane,  for  the  recited  consideration  of 
two  thousand  dollars,  conveyed  by  a  deed 
absolute  on  Its  face  to  their  son-in-law 
David  C.  Lunsford,  and  to  their  son 
Thomas  O.  Cozart,  two  of  tbe  defendants 
above  named,  three  tracts  of  land,  to-wit, 
a  tract  of  160  acres,  a  tract  of  130  acres, 
and  a  tract  of  82  acres,  in  all  872  acres, 
(which  was  all  the  land  then  or  afterwards 
owned  by  the  said  James  C.  Cozart,)  upon 
the  secret  trast  that  said  bargainees 
should  and  would  hold  said  lands  for  the 
use  and  benefit  of  the  said  James  C.  Coz- 
art, and  his'  said  wife,  Jaue,  during  their 
Uvea,  and  the  life  of  the  survivor  of  them, 
remainder  to  the  heirs  at  law  of  the  said 
James  n.  Cozart ;  (7)  that  said  deed  was 
made  by  said  bargainors  with  intent  to 
hinder,  delay,  and  defraud  the  then  and 
all  subsequent  creditors  of  said  James  C. 
Cotart,  and  this  covinous  purpose  of  said 
bargainors  was  well  known  to  said  bar* 
Calnee«,  and.thecefftu/  que  trust  In  said 
secret  trast,  at  tbe  time  of  the  execution 
of  said  deed;  (8)  that  no  part  of  said  re- 
cited consideration  of  $2,000  was  ever  paid 
by  said  bargainees  to  said  bargainors,  nor 
was  It  ever  intended,  by  either  said  bar- 


gainors or  said  bareainecs.  that  said  sum 
of  $2,000,  or  any  part  thereof,  should  be 
paid,  but  said  deed  was  in  truth  and  was 
intended  by  the  parties  to  it,  to  be  a  vol- 
untary conveyance;  (U)  that  said  James 
C.  Cozart  died  intestate  in  said  county  in 
the  year  1887,  and  letters  of  administra- 
tion on  his  estate  were  granted  and  issued 
to  his  son,  the  defendant,  William  W.  Coz- 
art, on  the  24th  day  of  April,  1888;  (10)  that 
the  said  James  C.  Cozart,  at  the  time  of 
bis  death,  as  aforesaid,  was  seised  in  fee  of 
said  above-mentioned  three  tracts  of  laud 
so  attempted  to  be  by  him  conveyed  to 
his  said  son  and  son-in-law  for  and  with 
the  covinous  intent  aforesaid;  (11)  that 
on  the  4th  day  of  December.  1884,  the  said 
David  C.  Lunsford  and  his  said  wife,  Nancy 
J.,  and  the  said  Thomas  G.  Cozart  and  bis 
wife,  Bettle  F.,  for  the  nominal  considera- 
tion of  one  dollar,  conveyed  by  deed  said 
three  tracts  of  land  to  the  defendant,  Will- 
lam  W.  Cozart,  a  son  of  the  said  James  G. 
Cozart,  in  trust  for  the  use  and  benefit  of 
the  said  James  C.  Cozart  and  his  said  wife, 
Jane,  for  their  lives,  and  the  life  of  the  sur- 
vivor, and  then  to  be  sold  by  the  said  trus- 
tees, and  the  proceeds  of  said  sale  to  be 
divided  among  thechildren  or  heirs  at  law 
of  the  said  James  C.  Cozart;  (12)  that  the 
said  Thomas  J.  Smith  is  insolvent;  (13) 
that  the  said  James  C.  Cozart  died  pos- 
sessed of  a  small  amount  of  personal  prop- 
erty, hut  of  what  value  your  petitioner  is 
not  informed,  nor  has  he  any  means  of 
knowing;  (14)  that  the  said  James  C. Coz- 
art left,  him  surviving,  the  following  chil- 
dren, who  are  bis  only  heirs  at  law,  to- 
wit,  the  defendants  William  W.  Cozart, 
Thomas  G.  Cozart,  James  H.  Cozart,  Fran- 
cis Peed,  Lucy  Piper,  Nancy  J.,  wife  of  the 
defendant  David  C.  Lunsford,  Martha, 
wife  of  the  defendant  James  Jones,  Arietta, 
wife  of  William  C.  Peed,  Larceny,  wife  of 
the  defendant  Jesse  V.  Roberts,  and  Sally, 
wife  of  the  defendant  Thomas  J.  Smith. 
Wherefore,  your  petitioner  demands  Judg- 
ment: (1)  That  the  defendant,  William 
W.  Cozart,  as  administrator  of  James  C. 
Cozart,  deceased,  shall  pay  to  your  peti- 
tioner, as  administrator  of  Amos  Gooch, 
deceased,  the  balancedue  in  said  Judgment 
debt  out  of  the  proceeds  of  estate  of  the 
said  James  C.  Cozart,  deceased,  in  bis 
bands  as  administrator  as  aforesaid;  and, 
(2)  If  there  shall  not  be  in  his  hands  a  suffi- 
ciency of  personal  estate  or  assets  to  pay 
said  debt,  then  that  said  William  W.  Coz- 
art, as  administrator  as  aforesaid,  or  as 
trustee  as  aforesaid,  may  be  ordered,  ad- 
Judged,  and  decreed  to  sell  said  lands,  or 
so  much  thereof  as  may  be  necessary  to 
pay  said  debt,  and  with  the  proceeds  of 
said  sale  to  pay  said  debt;  (3)  for  his  cost 
of  this  proceeding;  (4)  for  such  other  and 
further  relief, '  etc.  "The  defendants  de- 
mur to  the  complaint  filed  herein,  and  as- 
sign as  reasons  therefor  as  follows:  (1) 
That  It  does  not  appear  from  said  com- 
plaint that  the  intestate,  J.  C.  Cozart,  was 
Indebted  to  plaintiff's  intestate,  or  any 
other  person,  at  the  time  of  the  execution 
of  the  deed  to  Lunsford  and  Cozart  on  the 
21st  day  of  November,  1871;  (2)  that  it 
does  not  appear  that  the  personal  estata 
of  the  Intestate,  J.  C.  Cozart,  was  insuffi- 
cient to  pay  bis  debts,  or  that  tbe  same 
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has  been  exhausted  In  the  payment  of  the 
same.  Wherefore,  defendants  demand  that 
the  action  be  dlBmissed.  and  that  they  re- 
cover of  plaintiff  the  cost  of  this  action, 
to  be  taxed  by  the  clerk. "  Tbeconrt  over- 
ruled the  demurrer. 

L.  C.  Edwards  and  Batcbelor  A  Dover- 
eax,  for  appellant.  Gra,bam  A  Winston, 
for  appellee. 

AvBBT.  J.,  (ailer  stating  tbe  facts.) 
It  is  too  well  settled  to  leave  room 
fur  dlscuHsion  that  a  personal  represent- 
ative mast  allege,  in  a  petition  to  sell 
land  to  make  assets,  either  that  the  per- 
sonal property  has  been  exhausted  with- 
out discharging  the  indebtedness  of  the 
estate  or  is  insuflacient  to  pay  it.  It  is  esr 
sentlal  that  the  exhaustion  or  the  InsuflS- 
ciency  of  assets  arising  or  that  will  arise 
from  the  sale  of  personalty  should  appear 
either  by  a  direct  allegation  or  by  neces- 
sary Implication  from  the  facts  stated  in 
the  complaint.  Shields  v.  McDowell,  82 
N.  C.  187.  Where  a  personal  representa- 
tive wasted  or  misapplied  the  fund  arising 
from  the  sale  of  personal  property,  and 
died  without  malcing  good  the  deficit.  It 
was  held  that  license  to  sell  the  land  would 
not  be  granted  to  the  admluiutrator  de 
bonis  non,  until  he  had  proceeded  against 
the  estate  and  bond  (If  one  was  filed)  of  bis 
predecessor,  or  had  made  it  appear  that 
he  could  recover  nutlilng,  but  must  sim- 
ply incur  unnecessary  costs  by  instituting 
and  prosecuting  such  suits.  Lilly  v. 
Wooley,  94  N.  C.  413 ;  Carlton  v.  Byers,  TO 
N.  C.  m. ;  Smith  v.  Brown,  99  K.  C.  377,  6 
S.  E.  Rep.  667.  The  provisions  of  section 
1446  of  the  Code  necessarily  hinge  upon 
those  of  section  1436.  and  therefore,  though 
it  be  admitted  that  it  was  a  suQScientcom- 
pliance  with  the  requirements  of  tbe  for- 
mer section  to  allege  that  the  conveyance 
was  made  with  intent  to  defraud  subse- 
quent creditors  alone, still  it  must  appear, 
when  the  license  to  sell  is  aslceii  for,  that 
there  is  an  unsettled  indebtedness  that 
cannot  be  paid  out  of  the  assets.  The 
deed  executed  by  James  C.  Cozart  was 
valid  inter  partes,  and  tbe  grantees,  even 
if  tbe  conveyance  was  made  with  fraudu- 
lent'intent,  had  the  same  right  as  the  heir 
had  to  demand  that  the  personal  estate 
should  be  exhausted  before  tbe  land 
should  be  declared  subject  to  sale  for  his 
debt.  If  the  action  had  been  brought  by 
the  defendant  as  administrator,  his  peti- 
tion must  necessarily  have  contained  pre- 
cisely the  same  allegations  with  regard 
to  the  insufiiclency  of  the  personalty  as 
ttaongh  J.  C.  Cozart  had  made  no  convey- 
ance, and  a  proceeding  bad  been  instituted 
against  the  heirs  of  Cozart  to  sell  the  land 
for  assets,  and.  In  addition,  he  must  have 
distinctly  alleged  that  the  deed  was  exe- 
cuted with  intent  to  defraud  creditors. 
Instead  of  tbe  allegation  contained  in  the 
petition  in  this  case, — that  his  intestate 
"  died  possessed  of  a  small  amount  of  per- 
sonal property,  but  to  what  value  your 
petitioner  is  not  informed,  nor  has  be  any 
means  of  Icnowing," — tbe  defendant  ad- 
ministrator must  have  distinctly  stated 
that  there  was,  at  least  according  to  his 
best  information,  a  deficiency  of  personal 
assets.    But  the  plaintiff  contended  that 


as  a  creditor  he  had  a  right  to  bring  and 
maintain  an  action  in  the  nature  of  cred- 
itors' bill,  under  the  provislona  of  the 
Code,  9 1448,  without  even  a  formal  invi- 
tation to  other  creditors,  or  an  allegation 
that  there  were  any  other  debts  except 
that  due  to  himself.  That  section  is  tbe 
act  of  1871-72,  c.  218,  §  1.  (Battle,  Revisal, 
c.  45,  S  78,)  as  amended  by  Inserting  the 
words  "or  civil  action,"  after  "special 
proceeding,"  as  provided  by  the  act  of 
1876-77.  c.  241,  §  6,  the  eHect  of  the  amend- 
ment being  to  give  a  creditor  his  option  to 
bring  his  action  in  the  superior  court  be- 
fore the  clerk  or  returnable  at  a  r^ular 
term.  So  that  we  are  confronted  with  the 
questions  whether  section  1448  can  be  con- 
strued as  authorizing  the  plaintiff  on  the 
20th  of  June,  1889, to  bring  and  afterwards 
to  maintain  this  action  in  the  superior 
court,  founded  upon  an  unpaid  balance  of 
a  judgment  rendered  against  defendant's 
Intestate  In  1S86,  when  said  intestate  died 
in.  1^,  and  letters  of  administration  were 
granted  to  defendant  on  the  24th  of  April, 
1888.  We  think  that  thesectlon  mentioned 
unquestionably  confers  upon  a  single  cred- 
itor, in  behalf  of 'himself  and  other  credit- 
ors, if  there  be  any  others,  the  right  to 
bring  a  civil -action  to  compel  a  personal 
representative  to  render  an  account  of  his 
administration,  and  to  pay  to  tbe  cred- 
itors what  may  be  due  to  each  of  them. 
Haywood  v.  Haywood.  79  N.  C.  42.  But 
the  plaintiff  does  not  rest  bis  claim  upon 
the  ground  that  there  were  assets  in  tbe 
hands  of  the  defendant,  (who  had  quali- 
fied as  administrator  only  13  months  be- 
fore the  summons  was  issued,)  and  that 
defendant  refused  to  pay  over  a  sum  in  his 
hands,  properly  applicable  to  the  satisfac- 
tion of  the  plaintiff's  Judgment.  He  seems 
deliberately  to  have  omitted  any  prayer 
even  that  an  account  be  taken  of  the  ad- 
ministration, when  the  law  permits  him 
to  bring  bis  action  for  the  express  pur- 
pose of  compelling  the  personal  represent- 
ative "to  an  account  of  his  administra- 
tion." If  he  has  asked  for  an  account  be- 
fore thA  expiration  of  two  years  from  the 
time  of  taking  out  letters,  without  the  far- 
ther allegation  that  the  defendant  had  in 
his  bauds  funds  that  must  be  ultimately 
applied  to  the  payment  of  his  debt  for  rea- 
sons set  forth  in  the  petition,  a  grave  ques- 
tion would  have  arisen  as  to  his  status  in 
court  when  he  was  merely  claiming  the 
right  to  have  bis  debt  satisfied  out  of 
such  fund.  But  tbe  purpose  of  the  plain- 
tiff, as  disclosed  ip  his  complaint,  and 
avowed  by  counsel  on  the  argument,  la 
first  to  secure  a  finding  that  the  deed  made 
by  defendant's  Intestate  was  fraudulent 
and  void,  and  then  to  demand  Judgment 
that  the  defendant  sell  the  land  conveyed 
by  his  intestate,  or  so  much  of  it  as  may 
be  necessary  to  pay  the  Judgment  saed 
on.  We  do  not  think  that  section  144S 
can  be  construed  to  empower  a  creditor  or 
creditors  to  institute  or  maintain  an  ac- 
tion (where  objection  is  raised  by  demur- 
rer certainly)  to  compel  the  personal  rep- 
resentative to  sell  the  lands  of  a  decedent 
to  make  assets,  unless  It  is  alleged  in  tbe 
complaint  that  the  personal  estate  is  in- 
sufficient to  discharge  the  debts,  or  has 
been  exhausted  and  ia  no  longer  avallabl* 
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for  their  aatiafaction.  It  was  not  the 
parpose  ol  the  legldlature  to  enable  an  ex- 
ecator  or  administrator  aimply  becanae  a 
creditor  has  Instituted  an  actidn  In  the 
■npertor  conrt,  even  where  there  is  culln- 
aion,  to  obtain  license  to  sell  land  belong- 
log  to  the  heir  or  devisee,  or  frandulently 
eonveyed  to  another  by  their  testator  or 
Intestate,  when  by  talcing  an  account  it 
may  be  made  to  appear  that  the  personal 
estate  is  more  than  safficient  to  satisfy 
all  of  the  indebtedness.  The  liability  of 
the  land  to  be  subjected  to  thepayment  of 
the  debts,  under  the  act  of  1846.  was  sec- 
ondary entirely,  and  is  not  iprarred  till  it 
appears  that  there  is  an  insufficiency  of 
assets.  Wilson  v.  Bynnm,  92  N,  C.  728.  If 
the  plaintiff  insists  that  he  can  maintain 
his  action  as  a  creditors*  bill,  not  by  vir- 
tue of  section  1448,  but  b^scause  "the  Code 
has  not  taken  away  from  tlie  superior 
courts  any  Jurisdiction  heretofore  exercised 
by  courts  of  equity,  except  in  cases  excln- 
sively  within  the  Jurisdiction  of  justices  of 
the  peace,"  and  becanse courts  of  equity 
formerly  took  cofcnisance  of  such  bills, 
then  be  encounters  the  same  and  addition- 
al difficulties.  In  the  case  of  Wilson  v. 
Bynnm,  supra.  Justice  Ashe,  delivering 
the  opinion  of  the  conrt,  says:  "But, 
when  there  is  deficiency  of  assets,  it  Is  nev- 
ertheless the  doty  of  the  administrator  to 
take  the  necessary  steps  prescribed  bylaw 
to  sell  the  real  estate  of  his  intestate  for 
the  payment  of  his  debts,  and  when  he  re- 
fuses  to  do  so,  he  may  be  compelled  by  the 
clerk  of  the  superior  court  to  perform  the 
duty,  or  the  creditor,  as  in  this  case,  may 
bring  an  action  in  the  nature  of  a  credit- 
ors' bill  against  him  and  the  heirs  at  law 
or  devisees,  as  the  case  may  be,  for  sale 
of  land  under  the  equity  jurlBdlctlon  of  the 
court.  •  *  *  Here  the  plaintiffs  allege 
that  they  have  a  judgment  against  the  es- 
tate of  Charles  McDowell,  and  the  admin- 
istrator declines  to  file  a  petition  for  the 
sale  of  the  land ;  that  the  assets  of  tbe  es- 
tate have  been  exhausted  by  the  payment 
of  debts  and  the  emancipation  of  tbe 
slaves,  and  other  casualties  of  tbe  war; 
and  that  the  defendants,  devisees,  have 
lands  In  their  possession  devised  by  Charles 
McDowell,  testator."  The  error  pointed 
oat  by  this  court  tor  which  a  new  trial 
was  awarded  was  the  refusal  of  the  judge 
btiow  to  submit  an  issue  to  the  jury  in- 
volving tbe  question  whether  tbe  assets 
bad  been  exhausted  by  the  payment  of 
debts,  etc.  Tf  It  was  not  material  that  tbe 
deficiency  of  assets  should  have  been  al- 
lied, why  did  the  conrt  hold  that  it  was 
error  tu  refuse  to  allow  that  question  to 
be  passed  upon  by  the  jury?  It  Is  well 
settled  by  a  line  of  decisions  in  this  state 
that  only  an  administrator  d»  boala  non 
can  maintain  an  action  for  an  account 
against  the  personal  representative  of  the 
former  administrator.  Merrill  v.  Merrill, 
92  N.  C.  657;  Tnlburt  v.  Hollar,  102  N.  C. 
406, 9  S.  B.  Kep.  480;  Wilson  v.  Pearson,  102 
N.  C.  818,  9  8.  £.  Rep.  707.  But  where  the 
administrator  refuses  to  bring  an  action  up- 
on tbe  bond'  of  a  former  administrator, 
or  declines  upon  request  of  the  creditor, 
aod  where  there  is  a  deficiency  of  assets 
to  Instltiite  a  proceeding  against  tbe  heirs 
at  law  or  devisees  to  sell  land  for  assets, 
T.12B.B.I10.fr— 17 


the  creditor  may  maintain  a  creditors' 
bill  by  alleging  such  exhaustion  or  defi- 
ciency of  assets  as  well  as  such  refusal  to 
bring  suit  and  nototherwlse,  against  both 
tbe  recusant  personal  representative  and 
the  heirs  or  devisees,  as  tbe  case  may  be. 
Wilson  V.  Bynura,  supra.  The  objection 
that  there  was  no  allegation  of  a  refusal 
on  tbe  part  of  the  defendant  to  bring  suit 
was  not  raised  by  the  demurrer,  nnr  Is  it 
one  of  the  grounds  upon  which  the  motion 
to  dismiss  rests.  If  the  demurrer  had 
specifled  that  ground,  it  would  have  given 
riro  to  an  interesting  question  growing 
out  of  the  tact  that  it  appears  from  the 
pleadings  that  W.  W.  Conurt  Is  a  necessary 
party  in  his  own  Individual  right  as  a 
claimant  of  title  to  an  interest  in  the  land 
through  the  alleged  fraudulent  deed,  and 
must,  if  he  bad  instituted  this  suit  in  bis 
representative  capacity,  have  made  him- 
self a  party.  He  could  not,  as  an  Individ- 
ual, attack  the  title  under  which  be  held. 
It  is  not  necessary  to  pass  upon  this  ques- 
tion here,  however.  Tbe  objection  raised 
by  the  demurrer  that  there  was  no  allega- 
tion of  a  deficiency  of  assets  ooght  to  have 
been  sustained  by  his  honor.  In  plain- 
titr's  appeal,  therefore,  we  hold  that  there 
was  no  error  in  refusing  to  treat  the  de- 
murrer as  frivolous. 

~~~"  (in  N.  a  708) 

CunmrT  v.  Oosabt. 

(Supreme  Court  qf  Ncrth  CmroUaui.    Kov.  18, 
1890.) 

Appeal  from  saperior  oonrt,  Granville  ooanty. 

Upon  the  facta  set  forth  In  the  plaintiff's  ap 
peal,  (ante,  264,)  the  defendant  excepted  to  th« 
judgment  of  the  oonrt  overmUng  the  denrairer, 
and  appealed. 

Oraham  A  Winston,  tor  appellant  Z.  C.  Bd- 
vairds  and  Batehelor  A  Dtvereuoc,  tar  appellee. 

AvsxT,  J.  For  the  reasons  given  In  the  diaoos- 
aion  of  the  plaintiff's  appeal,  we  hold  that  there 
was  error  In  oveirullDg  the  demurrer  of  the  de- 
fendant. 

(S3  S.  C.  S05) 
FUBIUMO  V.  FUHUMO. 

(Suprmne  Court  of  South  Carolina.    5ov.  47, 
1880.) 

Jjoat Anom  o*  Aonoss—Nav  Psomisb— Ftaut- 
nte— ArpBAii. 

1.  Where  the  bolder  of  a  note  seeks  te  avoid 

the  bar  of  the  statute  of  limitations  bv  a  subse- 
quent promise  arising  fh>m  a  partial  payment 
made  within  tJie  statutory  period,  the  action  must 
be  brought  on  the  subsequent  promise  as  a  new 


cause  of  action,  and  not  on  the  note  itself,  though 

that  waa  not  barred 

made. 


when  such  payment  waa 


2.  A  complaint  which  allegea  that  defendant 
ezeonted  a  note  of  which  platntiff  subsequently 
became  the  holder,  that  several  partial  paymentr 
were  made,  wltUout  atating  by  whom,  and  which 
then  prays  for  judgment  for  the  amount  of  the 
note,  with  interest,  lesa  the  paymenta  set  out, 
shows  conclusively  that  tbe  action  Is  on  the  note 
Itaelf,  and  not  on  a  subsequent  implied  promise 
to  pay  the  balance  remaining  due  on  tbe  note: 
ana  plaintiff  cannot  recover  where  the  note  ItseL^ 
Is  barred  by  the  statute  of  limltationa. 

8.  Tbe  supreme  court  will  not  review  a  qnea- 
tlon  of  law  not  presented  to  or  passed  oo  by  th« 
court  below. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  eooaty ;  Ixl.ab,  Judge. 
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W.  H.  Martin,  for  appellant.    JobBSon 
A  RIcbey,  lor  respondent. 

McIvEK,  J.  The  plaintiff,  by  hie  com- 
piaiut,  alleges:  (l)  Tbat  on  the  let  day  of 
February,  1877,  the  defendant  made  his 
note  In  writing,  under  aeal,  whereby  he 
promised  to  pay,  one  day  after  the  Baid 
date;  to  the  order  of  J.  H.  Fleming,  with 
Interest  at  10  per  cent.,  $374.50.  (2)  "  That 
the  said  note  Is  past  due,  and  no  part 
thereof  has  been  paid,  except  the  follow- 
ing sums,  to-wlt:  One  dollar  January  22, 
1KS3;  two  hundred  dollars  May  11, 1883 
fifty  dollars  May  10,  1884;  fifty  dollars 
April  2. 1885;  and  three  dollars  November 
6,1886."  (3)  That  said  J.  H.Fleming  died 
Intestate  2oth  of  April,  1882.  (4)  That  on 
theSd  of  July,  1882,  letters  of  administra- 
tion on  the  estate  of  said  'J.  H.  Fleming 
were  duly  grauted  to  the  plaintiff,  who 
thereupon  duly  qualified,  and  entered  upon 
the  discharge  of  his  duties  as  such  admin- 
istrator. (5)  That  plaintiff,  as  such  ad- 
ministrator, is  the  legal  owner  and  holder 
of  said  note.  Then  follows  the  demand 
for  judgment  in  the  usual  form.  To  this 
complaint  the  defendant  answered  as  fol- 
lows: "(1)  He  alleges  that  he  has  no 
knowledge  or  Information  sufficient  to 
form  a  belief  as  to  the  allegations  of  para- 
graph 11  of  plaintiff's  complaint.  (2)  He 
alleges  that  plaintiff's  cause  of  action  ac- 
crued more  than  six  years  next  preceding 
the  commencement  of  this  action,  where- 
fore defendant  asks  tbat  the  complaint 
be  dismissed,  with  costs. "  It  is  stated  in 
the  case  that  the  action  was  commenced 
on  the  17th  of  January,  1889,  which  was 
considerably  more  than  six  years  after  the 
plaintiff's  cause  of  action,  If  the  note  be 
regarded  as  such,  has  accrued.  At  the 
trial,  the  plaintiff  having  offered  the  note 
In  evidence  proposed  to  prove  the  several 
payments  Indorsed  thereon,  to  which  de- 
feudant's.  counsel  objected,  saying  that  It 
was  apparent  that  the  action  on  the  note 
was  barred  by  the  statute  of  limitations, 
and  that  he  objected  to  his  proving  pay- 
ments as  a  new  cause  of  action,  which  was 
not  set  out  in  the  complaint.  The  objec- 
tion was  overruled,  and  the  plaintiff  pro- 
ceeded with  his  evidence  tending  to  show 
that  the  several  payments  mentioned  in 
the  complaint  were  made  by  the  defend- 
ant, and  closed  his  case.  Defendant  of- 
fered no  testimony,  and  the  jury  were  in- 
structed that.  If  a  note  was  given  In  1877, 
"it  will  go  out  of  date  in  six  years;  unless 
there  Is  some  acknowledgment  by  the 
maker  of  the  note  as  to  Its  validity.  It 
goes  out  of  effect  In  that  time.  It  does 
not  matter  whether  It  had  a  seal  to  It,  or 
had  not.  I  charge  you  that  any  payment 
upon  that  note,  Indorsed  upon  It,  would 
keep  the  note  alive,  and 'continue  It  in 
force,  and,  if  six  years  has  not  elapsed 
since  the  last  payment  made  on  the  note, 
then  the  statute  of  limitations  is  no  bar 
to  the  plaintiff's  recovery,  and  that  be  Is 
entitled  to  recover  upon  the  note  the 
amount  ol  the  note,  less  these  payments 
upon  It,  with  Interestatthe  rate  of  ten  per 
cent.,  as  stated  in  the  note."  The  jury 
having  rendered  a  verdict  for  the  plaintiff, 
and  judgment  having  been  entered  there- 
on, defendant  appeals  upon  grounds  which 


allege  the  folio wipg  errors:  (1)  "In  ad- 
mitting In  evidence  the  payments  indorsed 
on  the  note,  upon  which  this  action  is 
founded;"  (2)  in  instructing  the  jury  that, 
"If  six  years  has  not  elapsed  since  the  last 
payment  made  on  the  note,  then  the  stat- 
ute of  limitations  is  no  bar  to  the  plain- 
tiff's recovery ; "  (3)  In  Instructing  the  jury 
"that  plaintiff  Is  entitled  to  recover  the 
amount  of  the  note,  less  the  payments, 
with  Interest  at  the  rate  of  ten  per  cent. " 
The  plaintiff's  counsel  has  also  given  no- 
tice that  he  will  insist  upon  sustaining 
the  judgment  appealed  from  upon  the  fol- 
lowing grounds:  "(1)  Because  no  part  of 
plaintiff's  complaint  was  denied;  (2)  be- 
cause the  statute  of  limitations  was  not 
sufficiently  pleaded  by  the  defendant  to 
avail  himself  thereof. " 

It  must  now  be  regarded  as  the  settled 
law  of  this  state  that  where  an  action  is 
brought  to  recover  a  sum  of  money  orig- 
inally secured  by  n  note,  and  the  same  Is 
not  commenced  within  the  time  prescribed 
by  the  statute  of  limitations,  no  recovery 
can  be  had  on  the  note  as  the  cause  of  ao 
tlon.  If  the  statute  be  properly  pleaded, 
for  the  right  of  action  on  the  note  is 
barred  and  gone  forever;  bntlf  It  is  sought 
to  avoid  the  bar  of  the  statute  In  such  a 
case  by  some  subsequent  promise,  dtber 
express  orlraplled,  the  action  must  be  upon 
such  subsequent  promise  as  a  new  cause 
of  action, a  consideration  of  which  maybe 
furnished  by  the  original  liabilit.y ,  either 
legal  or  moral,  as  the  case  may  be,  upon 
the  original  note.  Walters'  v.  Kraft,  S3  S. 
C.  578;  Dickson  v.  Gourdln,  29 S.  C.343,  78. 
E.  Rep.  510,  and  the  cases  cited  In  those 
two  cases.  This  being  so,  the  practical 
inquiry  in  the  present  case  is  whether  the 
action  is  upon  the  note  set  out  In  the  first 
paragraph  of  the  complaint,  or  upon  soma 
subsequent  promise  implied  from  the  pay- 
ments mentioned  inthesecond  paragraph. 
It  seems  to  us  clear  that  the  action  Is 
based  upon  the  note  alone,  and  there- 
fore subject  to  the  bar  of  the  statuta 
There  is  bo  allegation  in  the  complaint 
whicb,  even  by  the  most  liberal  construc- 
tion, can  he  regarded  as  setting  up  any 
subsequent  promise  as  the  cause  of  ac- 
tion. Indeed  the  very  manner  In  wblch 
the  payments  relied  upon,  as  Implying  a 
new  promise,  are  stated  shows  conclusively 
that  they  were  stated  not  for  the  purpose 
of  alleging  a  subsequent  promise  to  pay 
the  sum  of  money  originally  secured  by 
the  note,  but  simply  for  the  purpose  of  In- 
dicating the  amount  really  due  on  the 
note;  and  this  view  Is  confirmed  .by  the 
fact  that,  in  the  demand  for  judgment, 
the  plaintiff  prays  for  judgment  tor  the 
amount  mentioned  in  the  note,  with  Inter- 
est from  the  date  thereof,  at  the  rate  of  10 
per  cent,  per  annum,  "less  tbecredita  here- 
in setout."  But  whatls absolutely conclo- 
slve  upon  this  point  Is  that  there  is  no  al- 
legation In  the  complaint  that  the  pay- 
ments were  made  by  the  defendant,  and 
It  Is  quite  certain  that  such  an  allegation 
would  havebeen  absolntelyeeBential.ttthe 
cause  of  action  Intended  to  be  set  out  was 
the  subsequent  promise  Implied  from  the 
payments :  for  nothing  can  be  clearer  ttaaa 
it  would  be  necessary  to  allege  that  the 
defendant  had  done  the  act  from  which 
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the  BnbReqnent  promise  was  to  be  implied. 
Tbere  being,  then,  no  allegation  in  the 
complaint  that  the  defendant  had  made 
any  subsequent  promise  to  pay  the  sum 
of  money  mentioned  in  the  note,  and  nu  al- 
legation that  he  had  done  any  act  from 
vrhicb  a  subsequent  promise  could  be  im- 
plied, it  follows  Inevitably  that  the  action 
rnnet  be  regarded  8impl;y  as  an  action  on 
the  note,  to  which  the  allegations  found 
in  tbe  complaint  are  quite  appropriate, 
and  nut  an  actibn  upon  any  subsequent 
promise,  either  expres's  or  implied.  From 
thia  it  follows  that  the  circuit  judge  erred 
in  overmiing  defendant's  objection  to  tes- 
timony introduced  to  prove  a  con  tract  dot 
Bet  oat  in  the  complaint ;  and  hence  de- 
Itodant's  first  g^round  of  appeal  must  be 
snatained.  For  a  lilce  reason,  the  second 
ground  mast  also  be  sastained.  If,  as 
we  have  seen,  the  action  was  on  tbe  note, 
and  if,  as  is  manifest  from  the  terms  of  tbe 
note,  and  the  time  when  this  action  was 
commenced,  the  action  was  barred  by  the 
statute  of  limitations,  then,  unquestion- 
ably, there  was  error  in  charging  tbe  Jury 
that,  "if  six  years  have  nut  elapsed  since 
tbe  payment  made  on  the  note,  then  the 
statute  of  limitations  is  no  bar  to  the 
plaintiff's  recovery;"  tor  it  is  apparent 
that  much  more  than  six  years  had 
elapsed,  since  the  accrual  of  the  right  of 
action  on  tbe  nute,  before  this  action  was 
commenced,  and  therefore  the  statute  was 
a  complete  bar.  Under  this  view,  the 
question  presented  by  the  third  ground  of 
appeal,  as  to  whether  plaintiff  could  re- 
cover interest  at  the  rate  of  10  per  cent. 
on  a  new  promise,  cannot  arise,  and  need 
not,  therefore,  be  considered. 

The  position  taken  by  counsel  for  re- 
spondents that  the  action  on  tbe  note 
was  never  barred  because  the  payments 
commenced  before  tbe  expiration  of  six 
years  from  the  maturity  of  the  note,  and 
that  period  had  not  elapsed  between  any 
of  tbe  successive  payments,  the  last  hav- 
ing been  made  within  six  years  before  tbe 
commencement  of  this  action,  cannot  be 
sustained;  for  it  is  directly  opposed  to 
the  express  terms  of  the  statute  as  con- 
strued by  the  former  court  of  appeals  in 
Smith  V.  Caldwell,  15  Rich.  Law, 865,  which 
construction  has,  In  terms,  been  approved 
by  this  court  In  Walters  v.  Kraft,  supra. 
One  of  the  rules  laid  down  by  Wardi.aw, 
J.,  in  Smith  T.  Caldwell,  as  settled,  was 
expressed  in  the  following  language: 
"That,  where  the  statutory  period,  count- 
ing from  the  original  accrual  of  the  cause 
of  action,  expired  before  commencement 
of  tbe  suit,  a  promise  shown  for  tbe  pur- 
pose of  opposing  tbe  plea  of  the  statute  is 
itself  tbe  true  cause  of  action ;  and  thia, 
whether  such  promise  was  made  before 
or  after  tbe  expiration  of  the  period  Jnst 
meationed.  If  before,  the  legal  liability 
was  its  consideration ;.  if  after,  the  moral 
obligation."  This,  especially  the  words 
which  we  have  italicized,  affords  a  con- 
dnsive  answer  to  respondent's  position. 

It  only  remains  to  consider  the  addition* 
al  grounds  upon  which  respondent  has 
given  notice  that  he  will  seek  to  sustain 
tbe  Judgment  below.  Under  the  ruling  in 
the  case  of  Bonham  y.  Bishop,  28  S.  C.  105, 
tt  is  very  questionable  whether    these 


grounds  could  be  considered  kt  all;  but 
another  insuperable  difficulty  is  encoun- 
tered. This  is  a  court  fur  the  correction  of 
errorof  law,  and  our  Jurisdiction,  except  in 
limited  class  of  cases,  of  which  this  is  not 
one,  is  confined  to  a  review  of  tlie  rulings 
of  the  court  below.  Now,  in  tliis  case,  Ik 
does  not  appear  that  either  of  these  ad- 
ditional grounds  was  considered,  or  passed 
upon,  or  even  presented  to  the  circuit 
court.  On  the  contrary,  it  is  manifest  from 
the  proceedings  below  that  it  was  as- 
sumed by  all  parties  tbat  tbe  allegations 
of  the  second  paragraph  of  the  complaint 
were  properly  put  in  issue,  and  the  plain- 
tiff proceeded  to  offer  testimony,  against 
the  objection  of  defendant,  to  sustain 
those  allegations;  and  as  the  whole  con- 
troversy below  manifestly  turned  upon 
the  question  whether  the  action  was 
barred  by  the  statute  of  limitations,  and 
there  is  nothing  to  indicate  that  any  ob- 
jection was '  taken  as  to  tbe  form  In  which 
that  defense  was  pleaded,  hence  there  is 
nothing  for  us  to  review  as  to  this  point. 
It  is  quite  clear,  therefore,  that,  if  there 
was  no  other  objection,  the  questions 
which  these  grounds  purport  to  raise  can- 
not be  considered  by  a  court  wbone  juris- 
diction is  limited  to  a  review  of  the  pro- 
ceedings below.  It  must  not  be  inferred, 
however,  tbat  we  think  that  either  of 
these  grounds,  even  if  properly  presented, 
could  have  been  sustained.  "The  judg- 
ment of  this  court  is  that  the  Judgment 
of  tbe  circuit  court  be  reversed,  and  tbe 
case  remanded  to  that  court  for  anew 
trial. 

Simpson,  C.  J.,  concurs. 

McQowAN,  J.,  (coneurrlng.)  The  obliga- 
tion sued  on  was  a  sealed  note,  but  hav- 
ing been  given  for  the  payment  of  money 
only  after  the  Code,  the  period  of  limita- 
tion was  six  years.  .When  thu  action  was 
brought,  six  years  had  expired ;  but  in  the 
mean  time,  and  before  the  bar  was  com- 
plete, one  or  more  payments  were  made, 
and  the  question  is  whether  the  six  years 
must  be  counted  from  tbedateof  the  note, 
or  of  the  last  payment.  Section  131  of  tbe 
Code  provides  that  "no  acknowledgment 
or  promise  shall  be  sufficient  evidence  of 
a  new  nr  continuing  contract,  whereby  to 
take  the  case  out  of  the  operation  of  this 
title,  unless  the  same  be  contained  in 
some  writing  signed  by  the  party  to  be 
charged  thereby ;  but  payment  of  any  part 
of  principal  or  interest  Is  equivalent  to  a 
promise  in  writing, "  etc.  It  is  clear  tbat 
the  last  payment  on  this  note  was  equtv* 
alent  to  a  promise  in  writing  to  pay  the 
balance  still  due,  and  was  recoverable  for 
six  yearsfrom  that  payment.  So  that  tiie 
only  question  is  one  of  pleading, — whether 
tbe  amount  left  due  at  the  last  payment 
could  be  recovered  by  action  on  the  note 
itself,  stating  tbe  payment,  or  could  only 
be  recovered  on  the  acknowledgment,  as 
an  Implied  new  contract.  The  question 
reaches  only  to  the  form  of  action.  The 
old  practice  certainly  allowed  the  balance 
due  to  he  recovered  in  an  action  on  the 
note  Itself,  when  the  payment  was  made, 
leaving  a  balance,  before  tbe  bar  was 
complete.    In  Pyles  v.  Bell,  30  8.  C.  SM^ 
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it  was  Bald :  "In  reprard  to  the  statiite  of 
limitationB,  the  rule  Is  well  settled,  that 
alter  the  debt  Is  barred  iiothlnK  short  of 
an  expreua  promise,  or  what  Is  equiva- 
lent to  such  promise,  will  sutiice  to  take 
a  case  out  ol  the  statute;  but,  before  the 
bar  of  the  statute  is  complete,  mere  ac- 
knowledgments, as  shown  by  part  pay- 
ments, or  otherwise,  are  sufRcient  to  keep 
the  original  debt  alive,  by  giving  at  each 
acknowledgment  a  new  starting-point 
for  the  running  of  the  statute. "  Rucker  v. 
Fra«ier.4  Strob.  94;  Lomax  v.  Robertson, 
Dud.  (S.  C.J  3fi7;  Bowdre  v.  Hampton,  6 
Rich.  Law,  212.  It  has  always  seemed  to 
me  that  this  old  practice  afforded  the  most 
simple  and  convenient  form  to  recover 
that  which  can  be  nothing  more  or  less 
than  a  balance  on  the  original  note,  re- 
vived by  acknowledgment.  But  aa  it  la 
really  only  a  question  as  to  the  form  of  ac- 
tion, and  it  is  very  desirable  that  the 
practice  should  be  clearly  settled,  I  yield 
my  objection,  and  concur. 

m  B.  0.  808) 

FoaaETH  V.  GIafpnet  et  al. 

(Sumreme  Court  of  South  CaroUna.    Bept.  20, 
1880.) 

KxSCirTOBS     AKD    AOHINISTBATOBS    —   WlTNXSS— 

Tkassactions  tnTE  Deobdbht  —  Hiwun.iBw  Ea- 

BOB. 

1.  In  an  aetion  against  administrators,  there 
U  no  error  in  admittfuK  in  evidence  a  letter  trom 
one  of  them  to  plaintiii's  attorney,  in  reply  to  a 
letter  In  regard  to  tbe  claim,  stating  that  probably 
■omethlng  was  due  plaintiff,  but  they  could  not  pay 
anyttiing  until  there  was  a  settlement  MgItbb, 
J.,  dissenting. 

3.  In  an  action  for  services  rendered  on  a 
boUding  for  deceased,  plaintiff's  testimony  as 
to  work  done  by  him  on  deceased's  preinises 
when  the  latter  was  at  home,  and  could  not  have 
been  ignorant  of  such  work,  la  not  within  Code 
B.  C.  f  400,  forbidding  plaintiff  to  testify  as  to  a 
"transaction"  with  deceased. 

8.  Wherethecourtoonflnedplalntifftoa  single 
cause  of  action,  and  limited  the  evidence  to  such 
eanse  of  action,  defendant  cannot  complain  of  the 
court's  remark,  when  limiting  plaintiff  to  sach 
eause  of  action,  that  other  allegations  of  the  com- 
plaint were  merely  as  a  matter  of  evidence. 

4.  There  was  no  error  in  ohar^g  that,  if  a 
payment  was  made  on  another  claim  than  Uiat 
sued  on,  it  would  not  take  the  one  sued  on  out  of 
the  statuto  of  limitations;  but,  if  made  on  the 
one  sued  on,  or  on  the  whole  account  between  the 
parties,  then  it  would  prevent  the  bar  of  the 
Btatate. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Hudson.  Judge. 

Carry,  Bomar  &  tilwpson,  for  appel- 
lants,   a.  Wilson,  for  respondent. 

McGowAN,  J.  On  March  26, 1886,  W.  W. 
Gatfney,  Sr.,  died,  and  the  defendants  ad- 
ministered upon  bis  estate.  In  June,  1887, 
this  action  was  brought  against  them  by 
the  plaintiff  for  the  recovery  of  an  ac- 
count, (f750,)  alleged  to  have  been  due  to 
him  by  the  intestate.  Two  causes  of  ac- 
tion were  set  out  In  tbe  complaint:  (1) 
For  tbe  balance  due  for  building  certain 
boaaes,  as  a  carpenter;  and  (2)  for  a  sum 
of  money  due  the  plaintiff  as  damages  for 
breach  of  contract.  In  the  purchase  and 
sale  of  certain  lota  of  land,  In  Qatfney 
CHty,  etc.  Tbe  defendants  denied  the 
whole  claim,  answering  that  if  plaintiff 


ever  hud  any  demand  against  the  intes- 
tate, either  for  work  done  or  for  money 
received  from  the  sale  of  Tots,  as  stated, 
the  same  had  long  since  been  paid  In  caah, 
and  by  tbe  board  and  lodging  of  the  plain- 
tlB  by  tbe  intestate,  about  the  time  the 
account  claimed  is  alleged  to  have  been 
contracted.  And  the  defendants  Insist 
that  the  plaintiff  is  now,  and  was  before 
the  commencement  of  the  action.  Indebt- 
ed to  them,  as  administrators,  on  a  coont- 
er-clalm,  for  said  board  -  and  lodging  and 
cash,  in  tbe  sum  of  $600;  further,  that.  If 
there  was  any  agreement  as  to  lots  of 
land  between  plaintiff  and  the  intestate, 
the  same  was  and  Is  void,  under  the  stat- 
ute of  frauds ;  and  also  pleading  the  stat- 
ute of  limitations.  A  motion  waa  made 
to  require  the  plaintiff  to  elect  upon  which 
cause  of  action  be  would  stand,  and,  the 
mptlon  being  granted,  the  plaintiff  elected 
to  proceed  on  the  cause  of  action  for  buUd- 
Ing  the  houses  referred  to ;  the  Judge,  as 
stated,  ruling:  "I  will  hold  that  the  only 
thing  you  can  recover  In  this  action  for 
work  and  labor  done  is  the  balance  due, 
and  that  is  all  you  ask,  and  that  this  oth- 
er is  merely  as  a  matter  of  evidence."  It 
appeared  that  tbe  plaintiff  did  work  fur 
the  intestate,  covering  a  considerable  pe- 
riod, completed  about  the  spring  of  loSO; 
that  the  evidence  was  conflicting  as  to 
Its  value,  the  board,  and  lodging,  etc.; 
that  the  Intestate  died  March  26, 1886.  and 
the  action  was  brought  against  the  ad- 
ministrators In  June,  1887.  The  Judge 
charged  that.  If  the  work  was  completed 
before  the  spring  of  1880,  the  action  waa 
barred,  unless  the  bar  was  prevented  by 
some  intermediate  act  or  acts  of  tbe  In- 
testate. There  was  evidence  tending  to 
show  that  the  intestate,  a  short  time 
(about  10  days)  before  his  death, acknowl^ 
edged  his  indebtedness  to  the  plaintiff, 
and  made  a  payment  of  $80  thereon.  Up- 
on that  point,  as  to  preventing  tbe  bar, 
the  Judge  charged  as  follows:^  Tbe  oral 
or  verbal  acknowledgment  would  not  be 
enough,  but  the  payment  would.  If  a, 
payment  was  made  at  that  time  upon  any 
of  the  building,  contracts.  If,  in  other 
words,  the  paymmt  was  made  upon  tbe 
statement  of  the  accounts  between  tbe 
two.  It  would  save  the  bar  of  the  whole 
account ;  and  you  will  see  now  it  becomes 
a  material  question  for  you  to  determine, 
from  the  evidence,  what  that  payment  of 
$80  was  upon.  Was  It  made  upon  any 
balance  due  for  the  building,  or  was  It 
made  upon  some  contract?  The  expres- 
sion of  the  witness  is  that  it  was  upon 
land.  If  it  was  a  payment  of  a  balance  for 
the  building,  then  tbe  bar  of  the  statute 
does  not  come  In.  So,  bow  will  you  ap- 
ply that  payment?  It  Is  for  you  to  say, 
under  all  the  evidence,  whether  this  claim 
Is  barred,  or  not,"  etc.  The  Jury  found  a 
verdict  for  the  plaintiff,  and  the  defend- 
ants appealed.  chaMug  error,  upon  the 
following  grounds,  Tu.:  (li  In  ruling  that 
BO  much  of  plaintlfTs  complaint  as  related 
to  land  contracts  between  plaintiff  and 
defendants'  intestate  should  not  be  strick- 
en out,  but  should  remain  "in,  as  a  mat- 
ter of  evidence;"  and  In  allowing  the  In* 
troductlon  of  testimony  upon  such  issues. 
(2)  In  allowing  the  introduction  of  tb« 


Digitized  by 


Google 


s.a) 


FOOOETH  «.  OAFFNBT. 


Ml 


letter  written  by  one  ot  the  defendants  to 
plaintld's  coansel.  (8)  In  allowing  the 
plaintiff  to  testlty  aa  to  "tranBactionB" 
between  himself  and  the  defendants'  intes- 
tate. (4)  In  chargins  the  Jury  apon  the 
facts  of  thecaae.  (5)  Incbancins  thejury  up- 
on tbevalue  otthe  work  done  In  such  man- 
ner as  nereiisarily  to  leave  upon  their  minds 
theinipressiou  that  the  only  testimony  they 
shoald  consider  was  the  plaintiff's  testi- 
mony, and  that  they  should  be  governed 
by  that.  (6)  In  not  char{,iqs  the  Jury 
distinctly  that,  if  they  believe  the  testi- 
mony in  thn  case,  more  than  six  years  had 
expired  since  the  completion  of  the  work 
allied  to  have  l>een  done  in  1R77,  and  al- 
so in  1880;  and,  no  payments  having  been 
proved  to  have  l>Mn  made  on  either  of 
said  claims,  they  were  both  barred  by 
the  statute  of  limitations.  (7)  In  sobmit- 
ting  to  the  ]ory  the  question  whether  the 
payments  pioved  to  have  been  made  were 
made  on  the  building  contracts  or  on  the 
land  contract,  and  instructing  them  that, 
it  the  payment  was  "made  upon  the  state- 
ment ot  the  account  betwixt  the  two,"  It 
would  save  the  whole  accunut,  when 
there  was  not  a  tittle  of  proof  showing 
that  said  payments  were  made  on  any 
other  account  than  the  alleged  land  trans- 
actions. (8)  In  refusing  a  new  trial,  when 
there  was  no  evidence  whatever  to  sus- 
tain the  verdict.  (0)  In  not  at  least 
granting  a  new  trial  unless  the  plaintiff 
would  remit  all  of  his  recovery,  except  the 
sum  ot  $140,  the  whole  of  the  alleged 
claims  being  onl^  $520,  and  the  plaintlD 
having  alleged  in  bis  complaint  that  he 
bad  received  $380  thereon,  etc. 

As  to  the  first  exception,  the  matter 
charged  as  error  did  not  in  any  way  affect 
the  case.  In  giving  his  reason  for  confin- 
ing the  plaintiff  to  his  cause  of  action  for 
work  and  labor,  the  Judge  is  reported  to 
have  said :  "  The  other  Is  in  merely  as  a 
matter  of  evidence. "  We  confess  we  do 
not  clearly  understand  it.  and  think  there 
must  be  some  mistake  in  reporting  his 
words;  but,  whether  or  not,  the  case 
clearly  shows  that  the  statement  of  the 
cause  of  action  referred  to  was  not  used, 
'as  a  matter  of  evidence, "to  thedatri- 
ment  of  the  defendants,  but  the  testimony 
was  carefully  restrained  and  limited  to  the 
eanse  t>t  action  for  work  and  labor. 

The  last  exception  seems  to  be  founded 
on  a  misapprehension ;  for,  as  we  under- 
stand it,  the  $300  had  reference  to  the  lots 
of  land  referred  to,  and  was  allowed  in  the 
statement  of  the  amount  as  a  credit  only 
against  a  charge  of  $660,  which, as  alleged, 
they  bad  been  sold  for.  But  both  the 
ehargo  and  credit  were  outside  of  the  issue 
tried.  The  admission  of  a  credit  of  $800, 
Uie  price  of  the  lots,  could  not,  of  course, 
be  disconnected  from  thechargeof  what,aE 
alleged,  they  were  sold  for. 

As  to  the  second  exceptioOj  it  seems  that 
plaintiff's  attorney,  before  he  brought 
raiti  wrote  a  note  to  the  administrators 
upon  the  subject  of  the  claim,  and  one  ot 
them  answered  that  probably  something 
was  due  to  the  plaintiff  from  the  estate, 
but  that  they  could  not  pay  him  anything 
nntil  there  was  a  settlement.  We  cannot 
■ay  tbat  the  admission  of  this  letter  in  evi- 
dence was  error  of  law. 


As  to  the  third  exception,  it  la  not  stated 
in  what  respect  the  plaintiff  was  allowed 
to  testify  as  to  "transactions"  between 
himself  and  the  defendants'  intestate.  We 
have  read  the  whole  brief  carefully,  and 
we  think  all  testimony  inadmissible,  under 
section  400  of  the  Code,  was  propwly  ex- 
cluded. It  is  true  the  plaintiff  was  at 
lowed  to  testify  as  to  what  work  was 
done  on  the  lot  and  about  the  premises  ot 
the  intestate,  while  be  was  at  home,  and 
could  not  have  been  ignorant  of  the  fact; 
but,  as  we  understand  It,  tbat  was  not 
necessarily  "a  transaction"  with  the  In- 
testate, now  dead.  The  plaintiff's  testi- 
mony was  not  Incompetent,  under  section 
400  ot  the  Code,  as  be  only  testified  to  acts 
ot  his  own,  with  which  he  in  no  way,  by 
his  own  testimony,  attempted  to  connect 
the  deceased ;  such  connection  being  made 
by  another  witness.  Bookhart  v.  Dean, 
21S.C.687. 

Exceptions  4  and  6  complain  that  the 
Judge  violated  his  constitutional  duty  In 
charging  upon  the  facts.  We  have  read 
the  whole  charge  carefully,  and  we  cannot 
say  that  the  Judge  trespassed  upon  the 
Jury  by  charging  improperly  upon  the 
facts.  The  matter  was  somewhat  compli- 
cated, and  he  took  pains  to  explain  it. 

Exceptions  6  and  7  complain  tbat  It  was 
error  ot  law  to  submit  to  the  Jury  the 
question  whether  the  payment  ot  $80, 
made  by  the  intestate,  was  on  the  account 
for  work  and  labor,  or  the  demand  grow- 
ing out  of  the  alleged  parol  agreement  as 
to  the  lots  ot  land,  or  upon  a  statement  ot 
the  whole  account  between  the  parties, 
with  the  instructions  tbat  It  the  payment 
was  made  upon  the  building  contracts,  or 
upon  a  general  statement  embracing  that 
account,  then  it  would  prevent  the  bar  of 
the  statute;  but  If  it  was  made  only  upon 
the  claim  growing  oqt  of  the  sale  otthe 
lots,  not  involved  in  this  case.  It  would 
not  prevent  the  bar.  We  cannot  say  that 
this  was  error  ot  law ;  and  the  question 
of  fact,  which  necessarily  controlled  the 
result,  was  fully  and  carefully  explained 
to  the  Jury,  whose  exclusive  province  It 
was  to  decide  it.  With  full  instructions, 
they  have  done  so,  and  we  are  without 
arithority  to  review  their  decision.  The 
Judgment  ot  this  court  is  that  the  Judg- 
ment ot  the  circuit  court  be  affirmed. 

SniPSON,  C.  J.  I  concur  In  the  result,  as 
I  do  not  think  the  statute  of  limitations 
Is  a  bar  to  the  action. 

McIvEB,  J.  While  I  concur  In  the  result 
reached  in  this  case,  I  prefer  to  rest  my 
conclusion  upon  a  different  ground  from 
that  which  is  taken  in  the  opinion  pre- 
pared by  Mr.  Justice  McGowan,  as  I  can- 
not concur  In  some  ot  the  views  which  be 
there  presents,  especially  In  what  he  says 
In  reference  to  the  second  exception,  which, 
it  seems  to  me,  is  In  conflict  with  the  de- 
cision of  this  court  In  the  case  of  Bolt  v. 
Dawklns,  16  S.  C.  198.  But,  as  the  objec- 
tion to  the  testimony  referred  to  In  that 
exception  was  withdrawn,  the  exception 
should  have  been  overruled  on  that 
ground.  Without,  however,  referring  to 
any  other  matters.  It  seems  to  me  suffi- 
cient to  say  that  the  defendants,  having 
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wholl}'  failed  to  Buatain  their  plea  ot  the 
statute  of  limitations,  which  was,  in  fact, 
their  only  defense  rnising  any  question  ot 
law,  we  are  bound  to  sustain  the  judg- 
ment below,  even  though  we  juay  not  be 
able  to  concur  in  all  the  views  presented. 
As  I  understand  it,  when  a  party  sets  up 
as  a  defense  the  statute  of  limitations,  he 
is  bound  to  show  clearly  and  distinctly 
that  the  action  has  not  been  commenced 
within  the  time  prescribed  by  the  statute. 
Now,  in  this  case,  the  cause  of  action  cer- 
tainly did  not  accrue  until  thewnrlihad 
been  completed,  there  being  no  evidcnceof 
any  special  contract  to  the  contrary.  Ac- 
cording to  the  defendants'  own  testimony, 
the  work  was  completed,  either  in  the 
spring  of  1879  or  1880,  and,  under  the  rule, 
the  plaintiff  has  a  right  to  demand  that 
we  shall  assume  that  the  woTk  was  com- 
pleted in  the  spring  of  1880.  Hence  the 
plaintiff  bad  a  right  of  action  on  the  im- 
plied contract  until  the  spring  of  1886;  the 
statutory  limit  in  a  case  of  this  kind  being 
six  years.  But,  as  the  intestate  died  on 
the  12th  of  March,  1886,  before  the  expira- 
tion of  that  period  of  time,  section  123  of 
the  Code  expressly  provides  that  the  ac- 
tion may  be  commenced  against  bis  ad- 
ministrators after  the  expiration  ot  the 
Mix  years,  "  and  within  one  year  after  the 
Issuing  of  letters  testamentary,  or  ot  ad- 
ministration. "  Strange  to  say,  however, 
it  does  nut  appear  in  the  case'  when  the 
letters  of  administration  were  granted  to 
the  defendants  in  this  action,  though  the 
only  Inference  that  can  be  drawn  from 
what  Is  there  stated  is  that  they  were 
granted  not  later  than  some  day  in  July, 
1886;  for  we  find  that  the  defendants,  on 
the  2lBt  of  that  month,  published  a  notice 
to  creditors  to  present  their  claims,  and 
the  inference  is  that  they  had  then  lately 
received  letters  of  administration.  As- 
suming, then,  that  the  letters  had  been  Is- 
sued as  early  as  the  1st  day  of  July,  1886, 
the  plaintiff  would  have  been  entitled,  un- 
der the  provision  of  the  Code  above  cited, 
to  bring  his  action  at  anytime  within  one 
year  from  that  date, — any  time  before  the 
1st  day  of  July,  1887,— and  it  is  admitted 
that  the  present  action  was  commenced 
Bome  time  In  the  month  of  June,  1887.  It 
seems  to  me  clear,  therefore,  that  the  de- 
fendants, even  according  to  their  own  tes- 
timony, have  failed  to  sustain  their  plea 
of  the  statute  of  limitations.  To  avoid 
misapprehension,  I  desire  to  add  that  It 
does  not  appear  that  any  such  question  as 
that  presented  in  the  recent  case  of  Flem- 
ing V.  Fleming,  ante,  257,  was  raised  in 
this  case;  and  hence  it  has  not  been 
deemed  appropriate  to  consider  it  here. 

(86  Oa.  132)  , 

Gavin  v.  City  of  Atlanta. 
(Suprane  Court  <if  Otargia.    Nov.  10,  1890.) 

Mmnoip^i.  CoRPOBATioNB  —  lasuijroB  or  Bohsb— 
Eliotiohs. 
CoDBt  Ga.  1877,  art.  7,  |  7.  prescribes  that 
BO  debt  exceeding  a  certain  amount  shall  be  in- 
cnrred  by  any  monlolpaUty  withoat  the  assent  of 
two-thirds  of  tbe  qualified  voters  thereof  at  an 
election  for  that  purpoae.  In  tite  oonstitation  cf 
1808,  the  words  "voting  at  an  election"  had  been 
oseo.  Code  Oa.  |  5081,  provides  that^  in  de- 
termining whether  or  not  two-thirds  of  the  quali- 


fied voters  of  a  municipality  voted  In  favor  of  tlie 
issnanoe  of  bonds,  the  tally -sheets  of  the  last  gen- 
eral election  held^  tiierein  "shall  be  taken  ■■  a 
correct  enumeration  of  tbe  qualified  voten  there- 
of. "  The  charter  of  Atlanta  authorizes  the  mayor 
and  council  to  provide  a  special  method  for  reeis- 
tration  of  voters  prior  to  any  municipal  election 
in  that  city.  Held,  that  the  rule  that  two-tiUrds 
of  those  voting  would  be  sufficient  was  abolished 
(1)  by  its  omission  from  the  constitution:  (8)  by 
the  general  act,  (section  6081,-)  and  (8)  by  the  ptx>- 
vision  of  the  charter;  that  the  provisi<m  of  the 
charter  suspended  the  general  aot  in  regard  to 
municipal  elections  in  the  city  of  Atlanta:  and 
that,  where  a  special  registration  was  required 
prior  to  a  special  election  for  the  issuance  of 
bonds  In  that  city,  the  question  whether  two- 
thirds  of  the  qualified  voters  thereof,  voted  in 
favor  of  the  issuance  of  the  bonds,  was  to  l>e  de- 
termined by  such  registration. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clarkk,  Judge. 

Ellia  &  Gray,  for  plalutifT  in  error.  John 
B.  Goodwin  and  J.  A.  Anderaoa,  tor  de- 
fendant In  error. 

Simmons,  J.  Mrs.  Gavin  filed  her  peti- 
tion tor  injunction  and  relief  against  the 
city  of  Atlanta,  and  alleged.  In  substance, 
that  she  was  a  tax-payer  of  the  city;  that 
the  city  was  about  to  issue  and  sell  bonds 
to  the  amount  of  f  250,000,  for  the  purpose 
of  building  a  new  system  of  water-works, 
and  bad  negotiated  the  bonds  for  an 
agreed  price,  and  was  about  to  deliver 
them;  and  that  these  bonds  were  Illegal 
for  the  following  reasons:  They  were 
voted  upon  at  an  election  held  on  April 
23,  1890,  specially  ordered  for  that  pur- 

Cose,  and  less  than  two-thirds  of  thenam- 
er  of  those  who  had  registered  for  the 
election  voted  in  favor  of  Issuing  the 
bonds,  1,608  votes  being  cast,  out  of  which 
number,  1,259  were  for  bonds.  At  the  last 
general  election  In  thecity,  only  1,633  votes 
were  cast,  which  were  less  than  two-thirds 
of  the  voters  registered  fur  that  election; 
so  that  the  votes  cast  at  the  special  elec- 
tion were  less  than  two-thirds  of  the  vot- 
ers who  had  registered  tor  either  the  spe- 
cial or  the  general  election.  The  consti- 
tution requires  the  assent  of  two-thirds 
of  the  qualified  voters  of  the  city  to  au- 
thorize an  issue  of  such  bonds,  and  tbe 
petitioner  contended  that  this  means  two- 
thirds  of  those  entitled  to  vote.  If  was 
contended  that  under  the  charter  ot  the 
city,  the  laws  of  Georgia,  and  the  consti- 
tution of  tbe  state,  those  persons  who  reg- 
istered were  not  only  qualified  voters,  but 
expressed  by  the  act  of  registration  a  desire 
toparticipatelnthe  Issue  raised  by  this  spe- 
cial election,  and  they  could  as  well  act 
against  the  bunds  by  non-partlclpatlou, 
as  by  active  prottet  at  tbe  ballot-box; 
that  registration  was  a  test  of  the  quaU- 
flcatlon,  and  the  qualified  voters  ot  tbe 
city  were  those  who  enrolled  themselves 
under  thelaw;  and  that  two-thirds  of  the 
voters  at  either  the  general  or  special  eleo-' 
tion  having  failed  or  refused  to  vote  for 
the  bonds,  they  were  Illegal,  and  ought 
to  be  enjoined.  The  defendant,  by  Its  an- 
swer, practically  admitted  all  the  allega- 
tions In  the  petition.  It  admitted  that  tbe 
number  of  persons  registered  for  the  last 
general  city  election,  preceding  the  special 
election  in  question,  were  2,755,  and  the 
number  of  votes  cast  in  the  general  elee- 
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tlon  were  1,683.  .  The  number  of  peTsons 
Festered  tor  the  water-bundB  election  of 
April  29,  l»9fl,  were  2,583,  and  the  number 
of  TO  tee  oast  at  that  election  were  1,608; 
1,259  being  tor  iesue  of  bonds,  and  349 
against.  The  defendant  contended  that 
the  bonds,  having  received  two-thirds  of 
the  votes  actually  cast  in  the  special  elec- 
tion, and  also  two-thirds  of  the  votes  act- 
vatly  cast  In  the  general  election,  although 
not  two-thirds  of  the  registered  voters  at 
either  election,  were  valid.  The  Injunc- 
tion prayed  for  was  refused,  and  the  peti- 
tioner excepted. 

As  we  have  seen,  the  plaintiff  contended 
that  the  bonds  had  not  received  the  consti- 
tutional majority  because  they  bad  not 
received  the  assent  of  two-thirds  of  the 
qoallflcHl  voters  of  the  cit3r,  the  qualified 
voters  being  those  who  had  registered  for 
that  special  election.  Tne  defendant  ad- 
mitted that  two-thirds  of  the  voters  who 
had  registered  did  not  vote  In  favor  of 
the  issuance  of  bonds,  but  contended 
that,  under  the  Code,  S  508/,  two-thirds  of 
the  number  of  thosewhu  had  voted  at  the 
last  general  election  had  assented  to  the 
Issuance  of  the  bonds,  and  they  were 
therefore  legal.  The  constitution  of  1877, 
art,  7,  §  7,  (Code,  §  5191,)  prescribes  that 
no  debt  exceeding  one-fifth  of  1  per  cent,  of 
the  assessed  value  of  taxable  property 
therein  shall  be  incurred  by  any  county, 
municipality,  or  political  division  of  the 
state,  "  without  the  assent  of  two-thirds 
of  the  qualified  voters  thereof,  at  an  elec- 
tion for  that  purpose,  to  be  held  as  may 
be  pretjcribed  bylaw."  The  act  of  1879 
(Code.  §508/)  declares  that  "in  determin- 
iag  the  question  whether  or  not  two- 
thirds  of  the  qualified  voters  in  said  coun- 
ty, municipality,  or  division  voted  in  fa- 
vor of  the  issuance  of  said  bonds,  the 
tally-sheets  of  the  last  general  election 
held  in  said  county,  municipality,  or  di- 
vision shall  be  taken  as  a  correct  enumer- 
ation of  the  qualified  voters  thereof. "  The 
l^slature,  in  granting  the  present  char- 
ter of  the  city  of  Atlanta,  provided  that 
"  the  mayor  and  general  council  of  said 
city  shall  have  power  and  authority  to 
provide  for  the  registration  of  voters 
prior  to  any  municipal  election  in  said 
city,  to  make  all  needful  rules  and  regu- 
lations for  the  same,  and  require  that  no 
person  be  permitted  to  vote  unless  regis- 
tered as  aforesaid."  Code  Atlanta  1886, 
§  102.  In  accordance  with  this  provision 
of  its  charter,  the  mayor  and  general  coun- 
cil of  Atlanta  passed  the  necessary  ordi- 
nances providing  for  the  registration  in  all 
municipal  elections,  and,  according  to  the 
bill  and  answer  in  this  case,  required  a  spe- 
cial registration  for  this  special  election, 
with  the  result  stated.  The  question  for  us 
to  decide  is  whether  themayor  and  council, 
Id  determining  whether  or  not  two-thirds 
of  the  qualified  voters  voted  in  favor  of 
the  Issuance  of  bonds,  should  be  guided 
by  the  general  act  of  1879,  (Code,  §  508/,) 
by  the  common-law  rule,  or  by  the  regis- 
tration list  which  they  had  required  taken 
for  that  special  election.  We  admit  the 
common-law  rule  to  be  that  where  an 
election  is  held,  and  a  majority  or  two- 
thirds  vote  is  necessary,  the  majority  or 
two-thirds  of  those  voting  at  the  election 


would  be  Buffldent.  But  the  authorities 
generally  concur  that,  where  the  law  pre- 
scribes how  the  majority  or  two-thirds 
shall  be  ascertained,  that  method  prevails, 
and  not  the  common-law  rulf.  We  are 
very  clear  that  the  common-law  rule  does 
not  prevail  in  this  state,  for  the  leg^lslature 
has  prescribed  a  different  rule  in  all  cases 
where  it  has  not  enacted  other  means  to 
ascertain  whether  the  necessary  two- 
thirds  majority  has  been  given  In  a  partic- 
ular election.  It  is  not  disputed  that  the 
legislature  has  the  authority  to  prescribe 
the  test  for  ascertaining  the  necessary  ma- 
jority. C&BUTHERS,  J.,  in  the  case  of 
Louisville,  etc.,  B.  Co.  v.  County  Court,  1 
Sneed,  637,  holds  that  the  legislature  has 
such  power.  It  is  a  rule  of  evidence  in 
such  cases  to  ascertain  the  number  of 
qualified  voters  which  the  legislature  has 
power  to  prescribe.  We  think  that  section 
508/  of  the  Code,  supra,  applies  only 
where  there  has  been  no  other  or  better 
means  of  ascertaining  who  the  qualified 
voters  are;  but  that  it  does  not  apply 
In  any  case  where  the  legislature  has  pro- 
vided for  registration  in  a  particularcoun- 
ty  or  municipality.  Whenever  it  has  pro- 
vided for  a  registration,  as  in  the  case  un- 
der con8iderath>D,  that  is  the  true  and 
legal  test  for  ascertaining  whether  the 
requisite  two-thirds  majority  has  been  re- 
ceived or  not.  The  constitutional  provis- 
ion which  requires  the  assent  of  two- 
thirds  of  the  qualified  voters  Is  manda- 
tory. It  would  be  absurd,  under  this  pro- 
vision, to  hold  that  the  qualified  voters  of 
a  municipality  should  register  in  order 
that  It  mght  be  ascertained  who  are  qual- 
ified to  vote,  and  then  hold  that  this 
registration  has  no  effect  In  determining 
the  number  of  qualified  voters  in  the 
municipality,  but  that  the  test  should  be 
the  number  of  voters  at  an  election  some 
12  months  prior  to  that  time.  Suppose  in 
this  case  that  4,259  persons  had  registered, 
and  3,000  of  them  had  voted  against  the 
issuance  of  tbese  bonds,  would  it  be  said 
that  because  1,259  (two-thirds  of  those 
who  voted  at  the  last  general  election) 
had  voted  In  favor  of  the  bonds,  that  was 
two-thirds  of  the  qualified  voters  of  the 
city,  when  the  registration  (the  test  pre- 
scribed tor  this  city)  showed  that  1,259 
was  not  a  third  of  the  qualified  voters, 
much  less  two-thirds?  In  this  special 
election,  the  number  of  persons  registered 
were  2,583.  These  were  all  prima  facte 
qualified  voters.  These  were  the  persons 
whom  the  law  said  were  the  only  quali- 
fied voters  in  the  city  of  Atlanta.  No  oth- 
er person  in  the  city  than  those  registered 
could  have  voted  at  that  election.  The 
qualified  voters,  therefore,  having  been  as- 
certained under  the  law,  the  constitution 
is  mandatory  that  two-thirds  of  them 
shall  assent  before  bonds  shall  be  Issued. 
The  legislature  has  no  power  to  prescribe 
a  less  number,  when  that  number  Is  legal- 
ly ascertained ;  and  therefore  section  508/ 
cannot  apply,  the  true  number  being  as- 
certained by  menus  of  aaothcr  method 
adopted  by  the  legislature,  and  adopted 
for  the  express  purpose  of  ascertaining 
who  are  the  qualified  voters  in  the  par- 
ticular case.  Of  course,  if  the  legislature 
does  not  adopt  a  different  method  tbav 
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tbat  prescribed  in  section  6087,  that  la  to 
be  the  test ;  but,  when  It  prescribed  a  par- 
ticular method  of  ascertaining  the  quali- 
fied voters  in  a  particnlarcoantyormiinic- 
ipality.  we  hold  that  this  must  be  the  test. 
It  the  leglBlature  shonld  not  prescribe  the 
means  of  ascertaining  the  number  of  quali- 
fied voters,  the  common-law  rule  woald 
prevail,  and  the  test  would  be  two-thirds 
of  those  voting  at  that  election ;  but,  as 
we  have  said  before,  we  think  the  l^s- 
lature  has  prescribed  a  different  rule  in 
this  state,  (1)  by  passln;;  a  general  law 
applicable  to  ail  counties  and  municipali- 
ties tor  which  no  other  rule  has  been  en- 
acted, and  (2)  in  providing  tor  registra- 
tion in  certain  counties  and  municipalities. 
And  we  are  strengthened  in  this  view  by 
the  fact  that,  in  the  constitution  of  1868, 
the  rule  laid  down  was  the  common-law 
rule,  the  langunge  of  that  constitution  be- 
ing "a  majority  of  the  qualified  voters  of 
such  town  or  city  voting  at  an  election 
held  for  the  purpose. "  (article  3,  §  6,  par. 
4.)  while  in  the  present  constitution  the 
words  "  voting  at  an  election  "  are  left  out, 
which  seems  to  us  to  indicate  that  the 
conveution  desired  to  abolish  the  former 
rule,  and  to  prescribe  that  the  dumber  re- 
quired should  be  two  thirds  of  all  the 
qualified  loters  of  the  county  or  monici- 
pality,  and  not  merely  two-thirds  of  those 
voting  at  the  election.  We  are  aware 
tbat  the  supreme  court  of  the  United 
States,  in  Carroll  Co.  v.  Smith.  HI  U.  S. 
556,  4  Sup.  Ct.  Bep.  639,  has  put  a  different 
Interpretation  upon  the  word's  of  the  con- 
stitution of  Mississippi,  which  are  similar 
to  the  words  of  our  own  constitution; 
bat,  as  appeara  from  the  report  of  that 
case,  while  there  was  a  registration  law 
In  the  state  of  Mississippi,  It  was  for  gen- 
eral elections,  and  did  not  require  special 
registration  for  special  bond  elections,  as 
the  law  governing  the  city  of  Atlanta 
does.  And  the  court  in  that  case  say, 
quoting  from-  the  opinion  of  Chief  Justice 
WAITS  in  County  of  Cass  v.  Johnston,  96  U. 
S.  369,  tbat  the  rule  laid  down  would  be 
different  if  the  legislative  will  to  tbat  effect 
Is  clearly  expressed.  We  think  we  have 
shown  that  both  the  convention  whish 
adopted  the  constitution  and  the  legisla- 
ture have  clearly  expressed  the  intention 
that  the  common-law  rale  on  the  subject 
shall  not  prevail  in  this  state  (1)  by  omlt- 
tingit  from  the  constitution ;  (2)  by  passing 
a  general  act  prescribing  a  different  test ; 
and  (S)  by  authorizing  special  registra- 
tion in  the  city  of  Atlanta.  The  reasons 
tor  the  change  of  the  rule,  and  the  benefit 
accruing  therefrom  tocQunties  and  munici- 
palities, are  so  obvious,  nnder  the  peculiar 
condition  of  affairs  in  this  state,  that  wo 
deem  it  unnecessary  to  state  them.  Jndg- 
mhrtt  reversed. 


(t6  Oa.  IM) 
Western  Union  Tel.  Co.  v.  Coolsdob. 
(Supreme  Court  ef  Oeorgia.    Nov.  10,  1890.) 

ftLBORAPB    COKPl.lnB8  —  RSPSAL   OT  STATUTMS— 

AonoK  won  Btatctobt  FnrAi.TT. 
L  Aot  Cte.  Nov.  19,  1889,  (Acta  1888-iB9,  p. 
ITS,)  is  entitled  "An  act  to  eooonrage  and  aathor- 
ise  the  oonstmoUoiiof  telegraph  lines  in  the  state 
of  Georgia,  and  conferring  certain  privileges, 
powers,  and  penalties  on  the  owners  thereof,  and 


to  |n>vlde  a  peniilty  for  dlvnlglag  the  oanteati 
of  any  private  message  1>y  sny  person  eonnected 
with  such  telegraph  oompany. "  Section  1  anths^ 
ixes  any  company,  legally  onarteced,  to  oonstroct 
and  operate  telegraph  lines  on  public  lilghwaya, 
and  across  and  under  any  waters  in  the  state. 
The  remaining  sections  make  it  the  duty  at  tele- 
graph compames  to  receive  and  tJransmlt  mes- 
sages on  pajrment  of  the  usual  charge,  forltid  dis- 
crimination, provide  that  messages  slnll  be  trans- 
mitted In  the  order  received,  with  a  certain'  ex- 
ception, and  provide  a  penalty  for  divul^fing  the 
contents  of  any  private  telegram,  field  that,  as 
the  act  did  not  apply  to  any  telegraph  oompany 
whose  lines  were  previously  constructed,  and  ap- 
peared to  be  in  violation  of  the  constitational  pro- 
vision that  no  act  shall  contain  more  than  one 
subject-matter,  it  did  not  repeal  Act  Qa.  18tf7, 
(Acts  1880-87,  p.  Ill,)  regulating  telegraph  com- 
panies. 

9.  A  provision  in  a  telegraph  blank  that  all 
olaima  for  damages  for  negligence  in  sending  the 
dispatch  shall  be  made  in  writing  within  a  cer- 
tain time,  or  the  company  shall  not  be  liable, 
does  not  apply  to  an  acuon  tor  a  statutory  penalty 
tor  such  negligence. 

Error  from  city  court  of  Atlanta;  Van 
Eppbs,  Judge. 

Action  by  Cooledgo  against  the  Western 
Union  Telegraph  Company  to  recover  a 
statutory  penalty  for  defendant's  ne^ect 
in  transmitting  a  telegraph  message. 
From  a  judgment  for  plaintllt,  defendant 
brings  error. 

Btgby  A  Berry,  tor  plaintiff  in  error.  J. 
F.  Daniel,  for  defendant  In  error. 

BLANDroRD,  J.  1.  The  controlling  qnea- 
tlon  in  this  case  is  whether  the  act  passed 
by  the  general  assembly  on  the  12th  of  No- 
vember, li<89,  as  to  telegraph  companies, 
(Acts  1888-49,  p.  175.)  repeals  the  act  paaaed 
on  October  22, 1887,  (Acts  1886-87, p. Ill,)  re- 
lating to  the  sam«  subject-matter.  The 
last-named  act  is  "An  act  to  prescribe  the 
duty  of  electric  telegraph  companies  as  to 
receiving  and  transmitting  dispatcliea,  to 
prescribe  penalties  for  violatlona  thereof, 
and  for  other  purposes. "  The  first  section 
of  this  act  makes  it  the  dnty  of  every  elec- 
tric telegraph  company  with  a  line  of 
wire  wholly  or  partly  In  tbla  state,  and 
engaged  in  telegraphing  tor  the  public,  to 
receive,  during  the  nsual  office  hoars,  aO 
dispatches,  whether  from  other  telegraphic 
lines  or  from  indlvidaals ;  and  on  payment 
or  tender  of  the  asoai  charge,  according 
to  the  regulations  of  such  company,  shall 
transmit  and  deliver  the  same  with  impar- 
tlalll7  and  good  faith,  and  with  doe  dili- 
gence, nnder  penalty  of  flOO,  which  penal- 
ty may  be  recovered  in  a  justice  or  other 
court  having  jarlsdlctlon  thereof,  by  either 
the  sender  of  the  dispatch,  or  the  person 
to  whom  sent  or  directed,  whichever  may 
flret  sue.  The  first-mentioned  act  (tbat  of 
November  12, 1889)  is  declared  by  its  title 
to  be  "An  act  to  encourage  and  authorise 
the  construction  of  telegraph  lines  in  the 
state  of  Georgia,  and  conferring  certain 
privileges,  powera,  and  penidties  on  the 
ownere  thereof,  and  to  provide  a  penalty 
for  divnlging.the  contents  of  any  private 
message 'by  any  peraon  connected  with 


such  telegraph  company. "  The  flret  i 
tion  authorises  any  telegraph  compaay, 
chartered  nnder  the  laws  of  this  state,  or 
any  other  state  of  the  United  States,  to 
construct,  maintain,  and  operate  lines  of 
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electric  teleRrapb  upon,  along,  and  over 
thelilKhwaysand  public  roada.and  acrnss 
and  under  any  watero  In  this  state,  by  the 
erection  of  postR,  piers,  abntments,  and 
otber  fixtures,  except  bridKes.  necessary 
to  Biistain  ttie  wires  of  lt6  lines ;  but  it 
shall  nut  incommode  tbe  use  of  any  hlKb- 
ways  or  public  roads,  or  endanger  or  in- 
tercept the  navigation  ot  any  waters. 
The  second  section  makes  It  the  duty  of 
every  telegraph  company  to  receive  dis- 
patches trora  and  for  any  other  telegraph 
company  or  association,  and  from  or  for 
any  person, on  payment  oftheasoalcharge 
for  tbe  transmission  ot  dispatches, accord- 
ing to  the  regulations  of  the  company, 
and  to  transmit  the  same  faithfnlly  and 
impartially,  and  for  every  neglect  or  re- 
fusal so  to  do,  the  company  shall  forfeit 
a  sum  uf  not  exceeding  f  100,  to  be  recov- 
ered In  an  action  of  tort,  by  the  person, 
astiociatlon,  or  company  sending  or  desir- 
ing to  send  the  dispatch.  The  third  sec- 
tion prohibits  telegraph  companies  or  as- 
sociations from  discriminating  against 
other  companies,  associations,  or  Indlvid- 
nals  sending  or  desiring  to  send  a  dis- 
patch, and  provides  a  penalty  of  a  sum 
not  exceeding  f  100  to  be  recovered  in  an 
action  of  tort.  Tbe  fourth  section  pro- 
vides that  it  shall  be  the  duty  of  every 
company  or  association  to  transmit  all 
dispatches  in  tbe  order  in  which  they  are 
received,  under  a  like  penalty  of  $100,  but 
making  an  exception  in  favor  of  proprie- 
tors or  publishers  df  newspapers.  The  fifth 
section  provides  a  penalty  for  any  person 
connected  with  any  telegraph, company  In 
this  statewhoshalldivulgetlie  contents  of 
any  private  telegram.  We  havethasgiven 
a  summary  of  the  act  of  1S89.  Tbe  title  of 
the  act  would  seem  to  be  to  authorize  and 
encourage  the  construction  of  telegraph 
lines  in  this  state,  and  to  confer  certain 
privileges  and  powers  upon  such  compa- 
nies, and  penalties  upon  the  owners  there- 
of, and  to  provide  a  penalty  for  divulging 
the  contents  of  any  private  message,  by 
any  person  connected  with  such  telegraph 
company.  This  title  of  the  act  seems  to 
contemplate  more  than  one  subject-mat- 
ter, fur  it  looks  to  the  encouragement  and 
anthurisation  of  telegraph  lines  to  be  con- 
structed in  the  state  of  Georgia,  and  con- 
fers privileges,  powers,  and  penalties  upon 
the  owners  thereof;  while,  at  the  same  time, 
it  also  provides  a  penalty  for  divulging 
the  contents  of  any  private  message,  by 
any  person  connected  with  such  telegraph 
company.  And  so  it  appears  all  through 
the  act.  after  the  first  section  thereof,  that 
there  are  other  matters  contained  therein 
different  from  that  of  authorizing  and  en- 
couraging the  construction  of  telegraph 
lines  within  the  state.  It  seems  to  us 
tb&t  the  matters  contained  in  the  second 
and  third  sections  of  this  act  are  not  ger- 
mane to  those  contained  In  the  first  sec- 
tion :  and  so  with  the  other  sections.  So  it 
would  appear  that  this  act  is  in  violation 
of  that  provision  of  the  constitution  which 
prohibits  any  act  of  the  legislature  from 
containing  more  than  one  subject-matter; 
and,  furthermore,  it  appears  to  us  that 
this  act,  so  far  as  it  conforms  to  the  title, 
applies  only  to  such  telegraph  companies 
M  might  construct   their  lines  after  the 


Eassage  ot  the  same.  We  think  that  the 
igtsiatnre  did  not  intend  to  apply  this 
act  to  any  telegraph  company  which  had 
been,  theretofore,  constructed  in  this  state, 
and  hence  we  think  that  the  act  does  not 
operate  to  repeal  the  act  of  1S87  above  re- 
ferred to. 

2.  Again,  It  Is  Insisted  by  counsel  for  the 
plaintiff  In  error  that,  by  the  terms  of  the 
dispatch,  all  claims  fur  damages  on  ac- 
coant  of  sending  the  same  should  be  made 
in  writing,  within  a  certain  time  after  tbe 
sending  of  tbe  dispatch,  otherwise  that 
the  company  would  not  be  liable;  and 
that  the  defendant  in  error  in  this  case 
made  no  claim  upon  the  telegraph  compa- 
ny for  damages  before  bringing  his  suit. 
We  do  not  think  that  rale  of  the  telegraph 
company  applies  to  a  case  like  this.  This 
la  not  an  action  for  damages,  but  it  Is  an 
action  brought  to  recover  a  penalty  un- 
der a  statute,  and  therefore  we  think  that 
the  condition  printed  on  the  telegraph 
blanks  of  the  company,  requiring  all 
claims  to  be  made  in  writing  within  60 
days,  does  not  apply  to  a  case  anch  aa 
this.  We  are  aware  that  there  are  decis- 
ions of  otber  courts  in  tbe  United  States 
in  conflict  with  this  opinion,  but  there  are 
many  others,  however,  fully  in  accord  with 
it.  The  case  of  Telegraph  Co.  v.  Cobbs, 
47  Ark.  344, 1  S.  W.  Rep.  668,  fully  sustains 
onr  position. 

These  are  the  malnqnestlons  In  the  case, 
and  the  judgment  of  the  coort  below  be- 
ing in  accordance  with  the  views  we  bars 
herein  expressed,  it  Is  therefore  affirmed. 

(88  Qa.  74) 

Allkn  v.  Mutual.  Loan  &  Bankinq  Co. 

(Supreme  Covrt  of  Oeenyia.    Oct  17,  1890.) 

BsTimiTHmnrar  or  IjOst  Pi^sADmeB— BsBviaa  or 
Frocsss. 

1.  Plaintiff's  attorney  tertlfled  that  after  111- 
ing  the  declaration,  and  after  the  case  was  ea- 
tered  on  the  docketl  on  Inquiring  of  the  olerk,  he 
was  informed  that  the  papers  were  lost  or  mislaid, 
but  that  h&  the  clerk,  would  get  them,  and  that 
witness  did  not  know  the  papers  were  lost,  and 
the  olerk  testified  that  It  was  his  habit,  on  re- 
ceiving a  declaration,  to  annex  process  thereto, 
and  that  he  thought  he  had  done  so  in  this  case. 
Held,  that  it  was  not  error  to  allow  the  declara- 
tion and  process  to  be  established  by  copy. 

8.  Where  plaintiff's  attorney  testifies  that  the 
sheriff  informed  liim  that  the  declaration  had 
l>een  served  upon  defendant,  and  that  he  was  mis- 
led thereby,  or  he  would  have  moved  for  an  or- 
der giving  further  time  to  perfect  servloe  at  the 
first  term  of  court  after  the  declaration  was  filed, 
it  is  not  error  to  grant  such  a  motion  made  at  the 
second  term. 

Error  from  city  court  of  Atlanta;  Van 
Efps,  Judge. 

Fruok  A.  Arnold,  for  plaintiff  in  error. 
SimmoDs  A  Conlgan,  for  defendant  in  er- 
ror. 

Blandford,  J.  The  defendant  in  error 
sued  the  plaintiff  in  error,  and  filed  its  dec- 
laration with  the  clerk  of  tbe  superior 
court.  The  case  was  entered  on  the  dock- 
et. Defendant  in  error,  through  its  attor- 
ney, inquired  alter  the  papers,  aiid  '^as 
Informed  by  the  clerk  that  they  wore  lost 
or  mislaid,  but  that  be  would  get  them 
for  him.  At  the  second  term  of  the  court, 
tbe  defendant  in  error  moved  to  establish 


Digitized  by 


v^oogle 


266 


SOUTHEASTERN  BEPOBTEB,  Vol.  12. 


(Ga. 


the  lost  declaration  and  the  process  at- 
tached thereto;  and  on  the  trial,  plain- 
tiff's attorney  havins  testified  am  to  his  in- 
quiry regarding  the  papers  in  the  case, 
and  his  being  assured  by  the  clerk  that  he 
would  get  them  for  him,  stated  that  he 
did  not  know  they  were  lost.  Defendant,  in 
error  also  showed  by  the  clerk  that  it  was 
his  habit,  directly  after  receiving  a  decla- 
ration, to  annex  process  thereto;  and, 
while  he  conld  not  say  positively  he  had 
done  so  in  this  case,  he  thought  he  had. 
The  court  allowed  a  copy  to  be  estab- 
lished in  lieu  of  the  original  declaration 
and  process,  and  this  the  plaintiff  in  error, 
Allen,  says  was  error.  We  see  no  objec- 
tion to  the  court's  having  ordered  the  dec- 
laration and  procetts  to  be  established  up- 
on the  evidence  submitted. 

The  next  question  made  Is  that  at  that 
term  of  the  court  plaintiff  moved  for  an 
order  giving  further  time,  until  the  next 
term  of  the  court,  within  which  to  perfect 
service  of  the  declaration  and  process  on 
the  defendant,  now  the  plaintiff  In  error. 
It  was  shown  by  the  evidence  of  plaintiff's 
attorney  that  he  Inquired  of  the  sheriff, 
who  informed  him  that  the  declaration 
had  been  served  upon  the  plaintiff  In  er- 
ror; that  he  was  misled  by  this  Informa- 
tion given  lilm  by  the  sheriff,  or  he  would 
have  moved  tor  this  order  at  the  first 
term  of  the  court  after  the  declaration 
was  filed.  The  court  allowed  the  order 
asked  for,  and  Allen,  the  defendant  in  the 
court  below,  excepted.  He  says  this  was 
error.  While  we  think  the  court  could 
have  refused  the  order  and  dismissed  the 
case,  yet  we  think  he  had  a  right  to  hear 
the  testimony  produced  by  the  plaintiff  in 
the  court  below ;  and.  It  he  was  satisfied 
that  the  plaintiff  had  used  due  diligence 
to  ascertain  whether  the  declaration  and 
process  had  been  served,  he  then  bad  a 
right  to  order  the  service  to  be  perfected 
as  was  done.  The  granting  of  such  a  mo- 
tion Is  largely  In  the  discretion  of  the 
court.  And  while  this  court  might  not 
Interfere  with  the  court  below,  whether 
It  directed  that  further  time  should  be  giv- 
en or  refused,  still  we  do  not  think  It  was 
error  to  have  allowed  the  order  asked  for. 

Judgment  affirmed. 


0$  Ga.123) 


Fbanois  v.  Statb. 


(/Supreme  Court  of  Oeorgia.    Nov.  10,  1890.) 
Arrtki.  nt  CsiiokaIi  Cabbs— Rxvmr. 
Where  there  is  evidence  to  anpport  a  ver- 
dict of  guilty  in  a  ortmlnal  caae,  and  the  trial 
eonrt  has  tehiaed  a  new  Uial,  its  lodgment  will 
not  be  Interfered  with  on  appeaL 

Error  from  city  court  of  Atlanta. 

O.  L.  Franeta  and  Arnold  A  Arnold,  tor 
plaintiff  In  error.  F.  M.  O'Bryan,  Sol. 
Qen.,  tor  the  State. 

Blandfobd,  J.  Francis  was  Indicted, 
and  found  guilty  of  stabbing.  He  moved 
the  court  tor  a  new  trial,  which  the  court 
refused,  and  he  excepted.  The  exceptiona 
In  this  case  are  that  the  verdict  Is  con- 
trary to  law,  contrary  to  the  evidence, 
and  contrary  to  equity  and  Justice.  We 
have  examined  the  evidence  In  this  record 
cloaely,  and  while  there  la  some  doubt 


npon  our  minds  whether  the  accused 
should  have  been  convicted,  yet  we  think 
there  was  evidence  from  which  the  Jury 
could  very  reasonably  have  Inferred  his 
guilt.  This  being  so,  and  the  court  below 
being  satisfied  with  the  verdict  of  the 
Jury,  we  therefore  do  not  feel  authorised 
to  Interfere  therewith,  and  the  Judgment 
of  the  court  below  Is  affirmed. 


(88  Ol  70 

RiCHUOND  St,  D.  R.  Co.  V.  Davis. 

(Supreme  Court  of  QeorulCL.  Oct.  17,  1890.) 
Appbai/— Revhw— Wbioht  or  Btxdbsob. 
Where  the  evidence  is  conflictintp  on  the 
qnestion  whether  the  death  of  plaintifTs  nusband 
was  caused  by  injuries  received  through  defend- 
ant's negligence  or  by  disease  not  consequent  up- 
on such  injuries,  and  the  jury  find  -for  plaintiff, 
a  Judgment  refusing  defendant's  motion  for  a  new 
trial  will  not  be  disturbed,  unless  the  record 
shows  that  the  verdict  was  the  result  of  improper 
influence. 

Error  from  city  court  of  Atlanta;  Yam 
Epps,  Judge. 

Jackson  dkJuckson,tor  plaintiff  in  error. 
J.  T.  Glean  and  J.  M.  Slaton,  for  defend- 
ant In  error. 

Blandfobd,  J.  The  verdict  having  gone 
In  favor  of  the  plaintiff  in  the  court  below, 
the  railroad  company,  who  is  the  plaintill 
In  error  here,  moved  the  court  for  a  new 
trial,  mainly  npon  the  ground  that  the 
verdict  was  strongly  and  decidedly  against 
the  weight  of  the  evidence,  and  without 
evidence  to  support  it.  The  action  was 
brought  by  the  defendant  in  error  to  re- 
cover damages  tor  the  homicide  of  her  hus- 
band, whom,  she  alleged,  was  killed  by 
the  carelessness  and  negligence  of  the  serv- 
ants and  agents  of  the  railroad  company 
in  moving  an  engine  against  a  car,  upon 
which  deceased  was  at  work  at  the  time, 
by  which  he  was  thrown  from  a  ladder, 
and  received  the  Injuries  from  which  he 
died.  The  court  refused  the  motion  for  a 
new  trial  on  the  part  of  the  railroad  com- 
pany, and  it  excepted.  "  When  doctors 
disagree,  who  shall  decide?"  The  law 
says  the  Jury.  When  they  are  sworn  and 
Impaneled  to  try  a  case,  the  law  says, 
after  they  have  heard  the  evidence,  they 
are  Invested  with  power  to  determine  all 
questions  growing  out  of  the  facts  sab- 
mltted  to  them,  whether  they  be  scientific, 
metaphysical,  or  technical.  The  lawsives 
them,  or  seems  to  invest  them,  under 
such  circumstances,  with  powers  to  dis- 
cern, discriminate,  and  determine  upon  all 
questions  of  fact.  When  thus  circum- 
stanced, they  conld  determine  whether  the 
cause  of  the  deceased's  death  was  strictars 
of  the  esophagus,  and  whether  this  strict- 
una  was  caused  by  dyspepsia,  or  on  ac- 
count of  certain  acfds  of  the  stomach,  or 
whether  It  resulted  from  certain  injuries 
to  the  stomach  received  by  the  deceased  in 
consequence  of  a  fall  caused  by  the  negli- 
gence of  the  servants  and  agents  of  the 
railroad  company.  The  Jury  conld  also 
determine  whether  the  death  of  plaintiff's 
husband  was  from  ulceration  of  the  stom- 
ach, produced  by  this  Injury  received  from 
the  fall,  or  whether  It  was  in  consequence 
of  disease  not  attributable  to  such  injury. ' 
Under  such  circumstances,  the  law  seems 
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to  Inare  the  Jntr  with  the  sagacity  ol  Dr. 
Hombouk  to  ''^ken  what  alls  them,  their 
disease,  and  what  will  mend  it."  The 
ca'ie  seems  to  us,  from  the  record,  to  have 
been  properly  submitted  to  the  Jury  by  the 
court,  who  lalrly  stated  the  Issues  and 
contentions  of  the  parties.  It  appears 
from  reading  the  charge  that  the  court 
properly  Instructed  the  Jury  as  to  the  law 
goremlng  the  same.  The  evidence  In  the 
case  was  conflicting  upon  the  question  of 
-whether  the  husband  of  the  defendant  la 
error  died  in  consequence  of  the  injury  he 
received  from  a  fall  caused  by  the  negli- 
gence of  the  plaintiff  In  error,  or  whether 
the  deceased  died  from  disease  not  conse- 
quent upon  the  Injury  he  thus  received. 
The  jury  found  in  favor  of  the  defendant 
in  error,  and  we  cannot  say  but  what  they 
had  snfiSclent  evidence  to  authorize  their 
finding.  The  court  below  was  satisfied 
not  to  disturb  their  verdict,  and,  under 
such  circumstances,  this  court  would  rare- 
ly interpose  to  grant  a  new  trial  unless 
the  record  showed  that  the  verdict  of  the 
Jnry  was  the  result  of  some  improper  In- 
fluence, and,  as  no  such  thing  is  shown  by 
this  record,  the  Judgment  of  the  court  be- 
low refusing  to  grant  a  new  trial  la  af- 
firmed.   Judgment  affirmed. 

(107  N.  C.  5SS)  ~'~~ 

BoBBiTT  et  al.  y.  Jonbs. 

(Supreme  Court  q/  North  CaroUna.    Dea  1, 
1800.) 

EixacnxoRS  i.kd  Adionistbatobb— Tbusts— AI/- 
LOWANOB  ov  Claims— LnirTA.TiON. 

1.  An  execntor  nnder  a  will  held  oertaln 
funds  as  trustee  for  A.  for  life,  and  in  remainder 
for  B.  and  C,  and  he  filed  a  final  aooount  show- 
ing a  balance  in  his  hands  due  the  estate,  bat 
made  no  reference  to  the  trust  fond,  field,  that 
the  trust  did  not  devolve  upon  his  administrator, 
and  that  the  latter,  not  finding  anv  fund  desig- 
nated as  a  "trust  fond,  "and  not  having  reoogniied 
the  trust,  or  set  apart  any  partioalar  assets  to 
meet  its  reqnhnaments,  was  not  a  trustee  of  an 
unclosed  trust,  and  that  A.,  B.,  and  C.  were  as  to 
snch  administrator  creditors  only,  and  should  liave 
presented  their  claims  as  other  creditors. 

a.  The  remainder-men,  as  well  as  the  life- 
tenant,  had  a  right  to  sae  for  the  fond,  and  iiave 
another  trustee  appointed  to  hold  It  for  the  par- 
poses  of  the  trnfit.  Their  right  of  action  accrued 
within  a  reasonable  time  after  the  granting  of 
letters  of  administration,  and  these  having  been 
granted  prior  to  the  Ist  of  July,  1809,  the  former 
law  as  to  the  settlement  of  estates  was  applica- 
ble. 

8.  The  adminisbiitor,  having  Died  his  final 
aocoant  in  August,  1809,  and  paid  over  the  bal- 
ance to  the  distributees  without  taking  refunding 
bonds,  would  not  have  l>een  protected  by  the 
seven-years  statute  of  limitation  prescribed  in 
the  Revised  Code;  but  as  this  provision  of  the 
Kevised  Code  requiring  refunding  Donds  was  re- 
pealed In  1888-69,  and  the  settlement  was  made 
after  snch  repeal,  and  before  the  act  of  1870,  de- 
claring the  act  of  1868-49  prospective  only,  bat 
validating  all  bona  flde  settlements  made  under 
Its  provisions,  held  that,  as  ttie  plaintifb  never 
presented  their  claims  or  sued  for  the  same  until 
1889,  ttiey  were  barred  by  the  statute  of  Umltft- 
Uons. 
(Si/Uobiu  bu  tl*e  Court) 

Appeal  from  anperior  court,  FrankUn 
eoanty;  Botkin,  Judge. 

Action  by  Kandall  Bobbitt,  J.  R.  Bob- 
bltt,  and  ifartha  Bobbitt,  children  and 
helm    of    Frederick    Bobbitt,    deceased. 


against  E.  F.  Jones,  administrator,  etc., 
of  James  Collins,  deceased.  The  com- 
plaint alleged  that  one  Elisabeth  Bobbitt 
died  in  1850,  and  appointed  James  Collins 
the  execntor  of  her  will.  By  this  will,  she 
authorized,  empowered,  and  directed  her 
executor  to  sell  all  of  her  property,  real 
and  personal,  and  apply  the  proceeds 
thereof,  Srst,  to  the  payment  of  her  Just 
debts,  and,  secondly,  to  hold  the  balance, 
after  paying  her  debts,  In  trust  for  the  use 
and  benefit  of  their  three  children,  to-wlt, 
Rebecca  Yarborough,  Mary  Wood,  and 
Frederick  Bobbitt,  and  to  pay  them 
the  Interest  on  the  same  during  their  Uvea, 
and  at  the  death  of  either  of  them  to  pay 
his  or  her  third  part  thereof  to  his  or  her 
children,  being  tbe  grandchildren  of  said 
testatrix.  Afterpaying  all  tbeexpenses  of 
administration,  there  remained  In  the 
bands  of  James  Collins,  as  executor,  the 
sum  of  91,718.79,  as  a  trust  fund  for  Rebec- 
ca Tarborough,  Mary  Wood,  and  Fred- 
erick Bobbitt,  and  their  children.  Plain- 
tiffs alleged  that  Rebecca  Tarborongh  and 
Mary  Wood  and  thcdr  children  had  been 
paid  their  share  of  said  fund.  James  Col- 
lins died  In  1860,  and  defendant,  E.  F. 
Jones,  duly  qualified  as  his  administrator. 
Plain  tiffs  further  alleged  that  Jones  admin- 
istered the  estate,  and  paid  the  funds  in 
his  hands  to  the  next  of  kin  of  James  Col- 
lins, without  accounting  to  them  for  their 
share  of  the  trust  fund,  and  that  no  part 
thereof  had  ever  been  puid  to  them.  They 
prayed  for  a  Judgment  against  Jones  for 
whatever  should  be  found  due  them  on  an 
accounting  by  him.  Defendant,  Jones,  an- 
swered, alleging  that  James  Collins  had 
purchased  land  in  1851  as  trustee  for  Fred- 
erick Bobbitt  and  his  children ;  that  the 
profits  thereof  had  been  appropriated  by 
said  Frederick  Bobbitt  during  his  life- time, 
and  by  plalntlffis,  bis  children,  after  bis 
death;  and  that  the  price  paid  for  the 
land  was  equal  to  the  share  to  which 
plaintiffs  were  entitled  under  the  wlU  ot 
Elisabeth  Bobbitt.  On  the  trial  it  was  ad- 
mitted that  Frederick  Bobbitt  died  in  No- 
vember, 1878, and  that  plaintiffs  have  been 
of  full  age  since  that  time;  that  none  of 
them  are  or  were  under  disability:  and 
that  neither  one  of  them  aie;d  any  notice  ot 
their  claim  with  defendant,  Jones,  as  ad- 
ministrator of  James  Collins.  It  was  also 
admitted  that  Jones  filed  his  final  ac- 
count, as  administrator,  in  August,  1869, 
and  that  it  contained  no  reference  to  the 
claim  of  Frederick  Bobbitt  and  his  chil- 
dren. Said  account  discovered  a  balance 
in  the  administrator's  hands,  which  was 
paid  to  the  heirs  of  James  Collins.  There 
was  no  evidence  that  any  refunding  bond 
was  taken  from  said  heirs  by  the  adminis- 
trator for  the  benefit  of  after-discovered 
creditors.  Tbe  court  directed  tbe  jury  to 
find  that  plaintlffb'  cause  of  action  bad 
l>een  barred  by  the  lapse  of  time,  and 
plaintiffs  appeal. 

F.  S.  Spnjul,  tor  appellants.  C.  M.  Cooke, 
tor  app^ee. 

Shbphbbo,  J.  Tbe  only  question  pT«- 
aented  by  the  record  is  whether  the  claim 
of  the  plaintiffs  is  barred  by  the  lapse  ot 
time.  If  it  is  barred  against  tbe  defend* 
ant,  Jones,  the  administrator  ot  Colling 
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U  must  also  be  barred  asainst  the  heirs  of 
the  latter,  as  It  does  not  appear  that  the 
administrator  or  the  sureties  on  his  bond 
are  insolvent,  or  that  the  land  which  de- 
scended to  the  heirs  of  Collins  Is  charged 
with  any  tmst,  either  express  or  con- 
stractlve.  In  any  respect,  to  the  fnnd  which 
is  sought  to  be  recovered.  Much  of  the 
learned  and  elaborate  brief  of  the  plalo- 
tiftb'  coansel  was  predicated  upon  the  idea 
that  the  defendant  administrator  was  the 
trustee  of  an  unclosed  trust,  and  it  was 
urged  that  for  this  reason  the  statute  of 
limitation  or  presumption  could  not  avail 
him.  We  are  unabletosee  how  he  occupied 
that  relation.  He  was  simply  the  admin- 
istrator of  Collins,  who  was  the  executor 
of  Mrs.  Elisabeth  Bobbltt,  and  who,  be- 
fore his  death,  had  filed  a  final  account 
showing  a  balance  due  the  estate  of  his 
testatrix.  As  to  this  balance  Collins  was 
a  trustee,  under  the  will,  holding  It  tor  the 
life  of  Frederick  Bobbltt,  and  in  remainder 
for  the  plaintiffs.  This  trust  did  not  de- 
volve apon  his  administrator,  nor  did  the 
latter  find  any  fund  designated  as  a  "trust 
fnnd, "  nor  is  there  anything  whatever  in 
the  record  to  show  that  he  ever  recog- 
nized the  said  trust,  or  "set  apart"  any 
particular  portion  of  the  assets  to  meet 
its  requirements.  Hill,  Trustees,  853.  It 
was  his  duty  to  collect  all  of  the  assets  of 
bis  intestate,  and  apply  them  in  due  course 
of  administration.  As  to  the  defendant 
administrator,  these  plaintiffs  and  Fred- 
erick Bobbltt,  the  life-tenant,  were  cred- 
itors, and  they  shonld  have  collected  the 
fnnd,  and  bad  a  new  trustee  appointed. 
Benbuty  v.  Benbury,  2  Dev.  &  B.  Eq.  236. 
All  of  them  had  a  cause  of  action  against 
the  defendant  administrator  upon  his 
qnaliflcatlon,  and,  like  other  creditors, 
they  shonld  have  presented  their  claim 
within  the  period  prescribed  by  law. 
This  they  failed  to  do,  and  now,  after  the 
lapse  of  nearly  20  years  since  the  filing  of 
the  final  administration  account  and  set- 
tlement, they  bring  this  action.  As  the 
letters  of  administration  were  granted  in 
1800,  and  the  cause  of'  action  accrued  to 
the  plaintiffs  prior  to  the  Ist  of  July,  1869, 
this  case  must  be  governed  by  the  law 
as  it  formerly  existed.  The  final  account 
was  filed  on  the  26th  of  August,  1869,  and 
the  defendant  administrator  paid  over  the 
balance  In  bis  hands  to  the  distributees  of 
Collins,  "and  their  receipt  and  acknowl- 
edgment of  settlement  appears  on  the 
record  at  the  foot  of  the  said  final  ac- 
count." As  the  administrator  did  not 
take  any  refunding  bonds,  it  is  argued 
that  he  cannot  avail  himself  of  the  limita- 
tions prescribed  by  the  Revised  Code.  The 
seven-yenrs  statute  of  limitation  (section 
11,  c.  65,  Rev.  Code}  does  not  require  the 
averment  that  such  bonds  have  been  tak- 
en, (Cooper  V.  Cherry,  8  Jones,  N.  C.  823; 
Glover  v.  Flowers,  95  N.  C.  59;)  and  as 
more  than  seven  years  have  elapsed  since 
the  advertisement  for  the  presentation  of 
claims  and  the  settlement,  and  the  com- 
mencement of  this  action,  it  must  follow 
that  the  action  is  barred.  Conceding,  how- 
ever, that  the  case  is  governed  by  the  two- 
years  statnte  of  limitation,  (section  12,  c. 
65,  Rev.  Code,)  which  required  the  taking 
of  such  refunding  bonds,  we  are  still  uf 


the  opinion  that  the  plaintiffis  cannot  r»> 
cover,  because  at  the  time  of  this  settie- 
ment,  the  above  requirement  of  law  had 
been  repealed.  The  repealing  act  was 
passed  In  April,  1869,  and  took  effect  on 
and  after  the  1st  day  of  July  of  that  year, 
(Acts  1868-«0,c.  113.)  It  forms  the  basis  Of 
the  present  chapter  in  the  Code  on  "Execu- 
tors and  Administrators, "  and,  although 
It  afterwards  appeared  that  the  said  act 
was  Intended  to  be  prospective  only,  it- 
contained  no  provision  to  that  effect,  and 
the  repealing  clause  (section  115)  was  ab- 
solute and  unconditional.  Many  doubts 
arose  as  to  the  effect  of  this  legislation  up- 
on existing  administrations,  and,  for  the 
purpose  of  settling  the  question,  an  act 
was  passed  on  the  1st  day  of  March,  1870, 
(Acts  1869-70,  c.  58,)  declaring  that  the 
said  act  of  1868-69  should  apply  to  the  es- 
tates of  such  deceased  persons  only  where- 
of original  administration  was  granted 
subsequent  to  the  1st  of  July,  1869.  It 
was  also  provided  that  "  If  any  person, 

grior  to  the  ratification  of  this  act,  shall 
ave  bona  Sde  administered  any  estate  or 
any  part  of  the  estate  of  any  deceased  per- 
son, whereof  original  administration  was 
granted  prior  to  said  Ist  day  of  July,  1868, 
under  the  said  act  of  1868-69,  he  shall  not 
be  deemed  guilty  of  &  devastuvtt."  The 
settlement  by  the  administrator  in  this 
case  having  been  made  during  the  nncer- 
taln  period  mentioned,  and  under  the  said 
act,  it  must  follow  that  the  defendant  Is 
protected.  The  administrator,  having 
made  due  advertisement,  filed  his  final 
account  in  1868-69,  and  paid  over  the  bal- 
ance due  the  estate  to  the  distributees; 
and,  the  plaintiffs  never  having  presented 
their  claims,  we  are  of  the  opinion  tbat 
the  rulings  of  his  honor  shonld  be  affirmed. 


UOT  N.  a  «34) 

State  v.  Hebndon. 

(Supreme  Court  t)f  North  Carolina.    Dea  1, 
1890.) 

Hasiaii  Oobfus— Rbvuw  Br  Cxbtio&ibi — Cnnx- 
rrtNO  Opinion. 

1.  Upon  s  petition  of  habecu  oorpiM.  ths 
jadee  wdo  hears  the  writ  ludge*  in  his  souna  dis- 
creUon  what  amount  of  testimony  is  proper  to  be 
heard,  and  whether  the  petitioner  should  be  ad- 
mitted to  bail,  and  his  action  in  that  regard  is 
not  subject  to  review;  but,  when  he  declines  to 
hear  any  testimony,  or  to  investigate  the  case  up- 
on the  return  of  the  writ,  on  the  ground  tbat  it  ap- 
peared tiiat  a  true  bill  for  a  capital  offense  has 
been  found  by  a  grand  jury  against  the  petitioner, 
this  is  a  ruling  of  law  which  the  petitioner  is  en- 
titled to  have  reviewed  and  reversed. 

8.  As  the  statute  gives  no  appeal  In  snoh 
cases,  the  court  will  ezeroise  its  oonstitaUonal 
power  of  supervision  of  the  lower  courts,  by  a 
writ  of  certiorari.    Const,  art  ^  I  8. 

8.  If,  upon  such  certiorari,  the  conit  reverses 
and  sets  aside  the  judgment  of  the  court  below, 
and  the  proceedings  are  remanded,  no  procedendo 
issues  to  any  parucular  JudgcL  but  the  petitioner 
oan  exercise  his  statutory  right  to  apply  de  novo 
to  any  Judge  authorized  to  grant  the  wnt  of  hobaos 
corpu*. 

4.  The  court  in  its  Indgment  mi^  direct  aa 
opinion,  certifled  down  in  advance  ei  the  staV 
ntory  time. 
MuRRTMON,  O.  J.,  dissenting. 
(SyUohua  bv  the  Court) 

This  was  an  application  for  babeaa  eor^ 
pua  heard  before  MaoRab,  J.    Upon  tha 
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retnm  of  the  writ,  It  appearing  that  the 
petitioner  was  in  jail  by  virtue  ot  a  true 
bill  for  murder,  duly  retamed  by  the  grand 
Jaiy  of  Dnrham  coonty,  bis  honor  "de- 
clined the  application  ot  the  prisoner  to 
examine  the  witnecnses  in  this  matter,  with 
a  Tlew  to  the  admission  of  the  prisoner  to 
bail,  npon  the  (n^nnd  that  the  troe  bill 
fbnnd  by  the  grand  Jary  shows  probable 
eaos?,"  and  remanded  the  prisoner  to  Jail. 
This  is  an  application  tor  a  writ  of  certto- 
nuri,  to  the  end  that  the  ruling  of  the 
Judge  may  be  certlfled  to  this  conrt  and 
reviewed. 

W.  W.  Fttller,  J.  S.  Manning,  and  R.  B. 
Boona,  for  appellant.  The  Attorney  Oen- 
vnJ,  for  the  State. 

Clabk,  J.  If  the  Judge,  npon  the  inves- 
tigation of  the  evidence  on  a  petition  tor 
babeaa  corpaa,  adindges  that  there  is  or 
is  not  probable  cause,  and  admits  or  re- 
fuses to  admit  to  ball,  no  appeal  or  certify- 
Tart  Ilea  dther  in  favor  of  the  state  or  the 
petitioner.  Walton  v.  Oatlln,  60  N.  C.  810; 
State  V.  Miller,  97  N.  C.  451, 1  S.  E.  Bep. 
776.  The  quantum  of  evidence,  and  the 
number  of  witnesHes  to  be  examined,  must 
necessarily  be  left  also  to  tbesound  discre- 
tion of  the  Judge  who  hears  the  writ,  and 
his  action  in  that  regard  cannot  be  re- 
viewed. When,  however,  on  the  return  of 
the  writ,  the  Judge  declines  to  hear  evl- 
dffice  because  an  indictment  for  a  capital 
oSense  has  been  found  ag^nst  the  peti- 
tioner, this  presents  a  rnling  of  law  which 
the  petitioner  is  entitled  to  have  reviewed 
by  tnlB  court.  The  statute  nowhere  pro- 
vides for  an  appeal  In  such  case,  bat  the 
eonstltatlon  (article  1,  9  ^)  guaranties 
the  writ  ot  babeaa  eorpna,  and  if  such  mU 
lag  has  the  effect  to  deny  Its  eflBcacy  to 
any  one  who,  on  investigation  at  the  evi- 
dence, might  have  been  entitled  to  ball, 
thiacoort  by  vlrtneot  the  constitotlon  (ar- 
tiele  4,  9  8)  has  "the  power  to  issue  any  re- 
medial writ  necessary  to  give  it  a  general 
snpervlaion  and  control  over  the  proceed- 
ings of  the  inferior  courts. "  It  appearing 
that,  npon  the  return  of  the  writ,  the 
Jndge  declined  to  hear  evidence  or  investi- 
gate the  charge,  the  writ  of  eertlorari 
should  issue  that  we  may  be  farther  ad- 
vised concerning  the  matter.  Walton  v. 
Oatlln,  supra;  Ex  parte  Biggs,  64  N.  C. 
902;  State  v.  Jetlor8on,6e  N.  C.  800.  A  cer- 
tified transcript  ot  the  record  being  in 
conrt,  by  consent,  it  is  docketed  and  taken 
as  a  retnm  to  the  eerttorart.  From  such 
transcript,  It  appears  that,  on  the  return 
•>t  the  writ,  the  Judge  declined  to  hear  any 
testimony,  upon  the  gn^und  that  the  true 
bill  was  probable  cause.  The  question 
then  la  whether  the  finding  of  a  true  bill 
either  deprived  the  Judge  of  the  power  to 
Investigate  the  evidence,  and  admit  prls- 
joer  to  bail,  or  was  so  conclusive  vt  the 
tact  that  there  was  probable  cause  as  to 
deprive  a  dtisen  of  the  right  to  have  the 
cause  of  his  detention,  and'  his  right  to  be 
admitted  to  ball.  Inquired  into  by  virtue 
of  this  great  writ  ot  right.  We  think  not. 
The  grand  Jury,  it  must  be  remembered, 
bear  the  state's  witnesses  only,  and  only 
voch  ot  them  as  may  be  sent  befoie  them 
by  tbe  solicitor,  or  by  order  of  the  conrt. 
Code,  9  1742.    It  may  happen,  and  often 


does,  that,  upon  hearing  the  state's  evi- 
dence only,  the  conviction  produced  is 
ample  to  Justify  the  grand  Jury  In  finding 
a  true  bill  for  murder;  yet,  upon  an  exam- 
ination of  the  witnesues  tor  both  sides, 
by  a  Judge  npon  tbe  vtit  ot  babeaa  eorpua, 
it  may  appear  that  there  was  no  probable 
cause  as  to  tbe  charge  of  murder,  and  that 
it  is  a  case  of  manslaughter,  and  therefore 
bailable,  or  excusable  homicide,  or  it  may 
be  that  there  Is  no  probable  cause  upon  the 
whole  evidence  that  the  defendant  was 
the  guilty  party.  The  defendant  should 
not  bo  deprived  ot  this  right  guarantied 
to  him  by  the  constitution,  and  be  com- 
pelled to  lie  in  Jail,  probably  for  months, 
when  an  intelligent  Judge,  npon  hearing 
the  whole  evidence,  tlie  benefit  of  which  is 
denied  to  a  grand  Jury,  might  properly 
adjudge  that  there  was  no  probable  cause, 
as  to  the  capital  olfmse,  at  least,  and  ad- 
mit the  defendant  to  bail.  We  are  aware 
that  in  State  v.  Mills,  2  Dev.  420,  a  most 
eminent  Judge  has  indicated  arfmendo  an 
opinion  that,  after  a  true  bill  found  for  a 
capital  ntfense,  the  petitioner  is  debarred 
from  the  right  to  have  his  claim  to  be  ad- 
mitted tc  ball  Inquired  into  upon  a  writ  of 
babeaaeorpna.  But  that  decision  was  made 
under  the  former  constitution  and'  stat- 
utes. Under  the  former  statute,  when  it 
appeared  upon  the  return  of  the  writ  that 
the  petitioner  wan  in  Jail  upon  process  tor 
trial  upon  a  capital  offense,  the  prisoner 
could  not  be  bailed.  Rev.  St.  c.  55,  9  8; 
Rev.  Code,  c.  65,  8  S.  Now.  however,  the 
Code  (section  1161)  provides  that  any  Jus- 
tice of  the  supreme  conrt,  or  Judge  ot  tbe 
superior  or  criminal  court,  "shall  have 
power  to  ball  persons  committed  to  bail 
charged  with  crime  in  all  eases. "  This,  we 
take  it,  means  that  any  person  charged, 
bnt  not  convicted,  of  any  crime  whatever, 
may  be  admitted  to  ball.  It  the  Judge,  upon 
hearing  the  testimony  npon  a  writ  of  bar 
beaa  eorpna  adjudges  that  upon  the  facta 
developed  the  petitions*  Is  entitled  to  be  re- 
leased on  ball.  Section8087andl624.Babd. 
2,  provide  that.  If  upon  return  of  the  writ  It 
appear  that  the  petitionerta  in  custody  by 
virtue  ot  a  Judgment,  be  shall  not  be 
balled.  Section  1044,  provides  that,  upon 
the  return  of  the  writ,  the  Judge  "shall  ex- 
amine into  the  facts  contained  in  the  re- 
turn, and  into  the  cause  ot  the  restraint," 
and  "  hear  the  allegations  and  proofs  on 
both  Bides,  and  do  what  to  Justice  shall 
appertain  in  delivering,  bailing,  or  re- 
manding the  party. "  In  treating  the  find- 
ing ot  the  grand  Jury  as  conclusiveof  prob- 
able cause,  and  refusing  to  hear  any  evi- 
dence or  proof,  we  think  the  Judge  denied 
the  prisoner  the  remedy  he  was  entitled  to 
have  by  virtue  of  this  last  section.  The 
true  bill  was  no  proof  of  the  charge,  nor 
did  the  Judge  hear  any  proof  for  the  peti- 
tioner at  all,  though  offered.  The  Judge 
having  refused  to  hear  the  evidence,  and 
to  puss  upon  the  right  of  the  prisoner  to 
be  admitted  to  bail,  committed  error,  and 
It  must  be  so  adjudged.  Lynch  v.  People, 
88  HI.  494;  Com.  v.  Butherford,  5  Band. 
(Ya.)  646;  Lnmm  v.  State, 8  Ind. 298;  Peo- 
ple V.  tk>le,  6  Park.  Crim.  R.  696;  2  Hawk. 
P.  C.  c.  16,  9  79;  Hurd,  Hab.  Corp.  489; 
Cbarcb,  Hab.  Corp.  p.  640  There  are 
other  oases,  aswheretbeprtounerls  so  (rick 
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as  to  be  in  danger  ot  his  life,  or  the  prose- 
cution is  nnreasonahly  delayed,  aud  the 
like,  in  which  the  prisoner  has  been  let  to 
bail  after  indiatmentfoand.  Kirk's  Case, 
5  Mod. 454;  U.S.  v.  Jonee.S  Wa8b.C.C.  224; 
Bac.  Abr.  "Bail  In  Criminal  Cases,"  D; 
Hurd,  Hab.  Corp.  445.  But  these  aud  like 
cases  stand  on  a  different  fuotlnj;  from  the 
present  application,  and  are  only  author- 
ity that  a  habens  corpus  may  lie  after  in- 
dictment found  for  a  capital  offense..  A 
statutory  remedy  Is  now  given  where  the 
trial  is  unreasonably  delayed  by  Code, 
S  1658.  In  a  recent  historical  case,  Jeffer- 
son Davis,  after  an  indictment  found  for 
treason,  was  admitted  to  ball  by  the 
United  States  court.  Where  the  charge  Is 
of  a  capital  felony,  which  is  prima  facie 
not  bailable,  the  courts  are  very  slow  to 
admit  to  ball,  tor  there  Is  good  authority 
that  "all  that  a  man  hath  will  he  give  In 
exchange  for  his  life, "  and,  after  indict- 
ment found,  it  is  only  In  a  <;lear  case,  and 
with  great  caution,  that  a  judge  will  ad- 
mit to  bail;  tor,  while  the  indictment  is 
no  presumption  otgullt  on  the  trial  before 
the  petit  Jury,  it  la  otherwise  in  the  appli- 
cation for  ball.  The  presumption  then  la 
in  favor  of  the  correctness  of  the  action  of 
the  grand  jury,  and  it  may  be  that  testi- 
mony was  before  them,  which  is  not  pro- 
duced belore  the  Judge.  We  merely  decide 
that  the  finding  ot  the  trne  bill  does  not 
preclude  the  application.  Ot  course,  after 
indictment  found,  the  Judge  cannot  abso- 
lutely discharge  the  prisoner  in  any  case, 
however  clear  a  case  of  Innocence  may  be 
made  out,  but  must  require  his  appearance 
at  the  next  term  of  court.  Code,  S  1826, 
gives  the  prisoner  the  right  to  apply  tor 
the  writ  to  any  ot  the  justices  ot  the  su- 
preme court,  or  any  Judge  of  the  superior 
court.  Section  1627,  subd.  4,  requires  an 
averment  in  the  petition,  that  the  legality 
ot  the  restraint  has  not  been  already  ad- 
Judged  upon  a  prior  writ  ot  bttbeaa  corpuM. 
As  this  Judgment  annuls  and  sets  aside  the 
ruling  ot  the  Judge  below,  there  Is  now  no 
former  Judgment  which  passes  upon  the 
petitioner's  right.  He  can  therefore  ap- 
ply de  novo  to  any  one  of  the  judges,  as 
authorized  by  the  statute,  to  whom  he 
could  have  applied  in  the  first  instance. 
This  is  not  an  appeal  from  a  judge,  as 
judge  holding  the  courts  of  any  district, 
nor  is  it  a  case  where  the  error  must  be 
corrected  by  the  individual  Judge  who 
committed  it.  Therefore,  no  procfidendo 
issues.  The  judgment  below,  denying  the 
right  to  have  witnesses  examined,  is  over- 
ruled, and  the  proceedings  are  remanded 
to  the  superior  court  of  Durham  county, 
to  the  end  that  the  petitioner  have  leave 
to  renew  his  application,  if  so  advised. 
There  .being  no  prior  adjudication  pre- 
venting a  new  application  by  the  petition- 
er, we  cannot  interfere  with  bisstatntory 
right  to  select  the  judge  to  whom  he  shall 
apply. 

The  value  and  efficacy  ot  this  writ  de- 
pends largely  upon  the  promptness  with 
which  it  is  heard.  It  has  therdore  been 
suggested  that  one  mason  why  an  appeal 
or  certiorari  should  not  lie  is  because  of 
the  necessary  delay  which  would  be  caused 
thereby.  There  might  be  some  force  in  the 
Ruggeatlon  if  the  appeal  or  certiorari  were 


granted  on  behalf  ot  the  state,  and  the  pe- 
titioner should  lie  in  Jail  pending  the  hear- 
ing here.  This  can  hardly  be  urged,  how- 
ever, when  the  effect  of  the  decision  here 
may  be  to  grant  the  prisoner  the  privilege 
of  bail  of  which  otherwise  he  would  be  en- 
tirely deprived.  Besides,  the  court  has  the 
power  to  advance  such- cause,  and  hear  It 
at  any  time  out  ot  its  order.  Rule  13.  The 
statute  (Acts  1887,  c.  41,  which  is  also  rule 
48  of  this  coart)  requires  the  clerk  of  this 
court,  on  the  first  Monday  in  each  month, 
to  certify  down  all  opinions  which  shall 
have  been  on  file  10  days.  We  do  not  od- 
derstand  that  this  court  is  thereby  de- 
prived ot  its  power  to  have  opinions,  whMi 
It  deems  proper,  certified  down  at  an  ear- 
lier da  te.  On  motion  of  petitioner's  coun- 
sel. It  is  therefore  ordered  that  the  clerk  ot 
this  court  forthwith  certify  this  opinion 
and  decision  to  the  superior  court  of  Dur- 
ham countgr.    Error. 

Mbrrimon,  C.  J.,  {dissenting.)  I  think 
the  law  of  this  state  in  respect  to  ball,  es- 
pecially as  to  persons  charged  with  and 
committed  to  prison  to  answer  for  capital 
crimes,  as  it  prevailed  before  the  adoption - 
ot  the  present  constitution,  has  not  been 
materially,  if  at  all,  modified  by  statute. 
The  present  constitution  simply  declares 
that  "excessive  bail  should  not  be  re- 
quired." The  statutory  provision,  (Code, 
S  1161,)  cited  in  the  opinion  ot  the  court, 
and  interpreted  as  having  some  modifying 
effect,  (exactly  what  Is  not  stated.)  it 
seems  to  me  ought  not  to  be  so  construed. 
It  prescribes  that  "any  justice  otthe  sn- 
preme  court,  or  judge  of  a  superior  court, 
or  ot  a  criminal  court,  shall  have  power 
to  bail  persons  committed  to  prison 
charged  with  crime,  in  all  cases;  any  ]ns- 
tice  ot  the  peace  or  chief  magistrate  ot  any 
Incorporated  city  or  town,  shall  have  the 
same  power  in  all  cases  where  the  punish- 
ment is  not  capital. "  The  purpose  ot  this 
regulation  certainly  is  not  to  declare 
that  persons  committed  to  prison  to  an- 
swer tor  capital  crimes  shall  be  entitled  to 
be  let  to  bail  in  all  cases,  and  at  all  events, 
or  to  prescribetn  what  particular  cases, 
or  class  ot  capital  cases,  or  under  what 
circumstances  of  them,  the  persons  la 
prison  to  answer  tor  them,  shall  t>e  let  to 
bail.  The  regulation  does  not  purport  to 
do  so,  nor  has  it  such  purpose.  It  simply 
implies  that  the  Judges  -designated  sbaU 
have  authority  to  let  persons  in  prison, 
on  account  ot  crime,  to  bail  in  capital  as 
well  as  other  cases,  when  the  person  Is 
entitled, nnderthe  general  lawot  thestate. 
to  have  bail.  It  confers  on  them  general 
power  as  to  bail.  The  other  regulation 
(Code,  §  1160)  has  like  meaning.  It  pro- 
vides, as  to  persons  who  are  charged  witli 
crime,  and  have  not  yet  been  committed 
to  prison,  "any  Justice  of  the  supreme 
court,  or  a  Judge  of  a  superior  court,  or  of 
a  criminal  court  in  all  cases  "  may  let  the 
person  so  charged  to  bail.  This,  likewise. 
Implies  sncb  power  as  to  capital  crimes,  la 
all  cases  where  the  party  charged  la  enti- 
tled to  ball.  That  this  is  the  correct  In- 
terpretation, appears  the  more  manifest 
from  other  statutory  provisions  regulat- 
ing the  subject  ot  ball  which  expressly 
recognise  a  dlstlacUoa  between  offenses 
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that  are  bailable,  and  snch  as  are  not. 
Thus,  the  other  regulation  (Code,  {  1156) 
provides  that,  "If  the  oflense  with  which 
the  prisoner  is  charged  be  bailable,  •  •  • 
or  the  ofIf*iiBe  be  not  bailable,  the  prisoner 
shall  be  committed  to  prison."  And  so, 
also.thestatuturyregpilMtion  in  respect  to 
habeas  corpus  (Code,  §  1647)  provides  that 
the  petitioner  shall  be  let  to  bail  "if  the 
case  be  bailable, "  etc.  The  distinction  be- 
tween bailable  offenses  and  such  as  are 
BOt  bailable,  Js  distinctly  recog^nised  in 
■lany  places  and  connections,  but  there  is 
no  constitatiunal  ur  statutory  regulation 
that  at  all  prewribes  in  what  case  ur  un- 
der what  circumstances  a  person  charged 
with  a  capital  offense,  but  notcommitted, 
or,  charged  and  committed  to  prison,  and 
held  to  answer,  shall  be  let  to  bail.  In 
such  coses,  tba  prisoner  may  have  bail  as 
allowed  by  the  common  law,  and  not 
otherwise.  At  common  law,  all  pemons 
charged  with  capital  felonies  were  before 
conviction  bailable,  but  the  constitution 
of  tbls  state  of  1776  (section  89)  modified 
that  law  by  providing  that  "all  prisoneis 
shall  be  bailable  by  sutBcient  sureties, 
unless  for  capital  offenses,  when  the  proof 
to  evident  or  prRsnmption  great."  That 
coDstitutioa  however,  Including  the  pro- 
vision Just  cited,  has  been  superseded  by 
the  present  constitution,  which  contains 
no  such  provision.  Hence,  the  right  to 
ball  in  capital  cases  is  left  as  at  the  com- 
mon law.  Code,  §  641.  By  that  law, 
bail  might  be  granted  In  snch  cases  only 
by  a  high  Jndicial  officer  upon  thorough 
scrutiny  of  the  facts  and  great  caution. 
Sir  William  Blackstone  says:  "it  is  agreed 
that  the  court  of  king's  bench  (or  any 
]adge  thereof  In  time  of  vacation)  may 
bail  for  any  crime  whatsoever,  be  it  trea- 
son, murder,  or  any  other  offense,  accord- 
ing to  the  circumstances  of  the  case.  And 
herein  the  wisdom  of  the  law  Is  very  mani- 
fest. To  allow  ball  to  be  taken  common- 
ly (or  such  enormous  crimes  would  greatly 
tend  to  elude  the  public  Justice;  and  yet 
there  are  cases,  though  they  rarely  hap- 
pen, in  which  it  would  be  hard  and  unjust 
to  confine  a  man  in  prison,  though  accused 
even  of  the  greatest  offense.  The  law  has 
therefore  provided  one  court,  and  only 
one,  which  has  discretionary  power  of  bail- 
ing In  a ny  case,  except  only  even  to  this  h Igh 
Jarisdiction,  and  of  conrse  to  all  Inferior 
ones,  such  persons  as  are  committed  by 
either  house  of  parliament,  so  long  as  the 
seesion  lasts,  or  such  as  are  committed 
for  con  tempts  by  any  of  the  king's  superior 
eonrto  of  Justice."  4  Bl.  Comm.  2i)9.  SOO. 
The  power  thus  conferred  upon  the  court 
of  king's  bench  is  conferred  upon  the  Jus- 
tices of  the  snpreme  and  the  Judges  of  the 
■nperlor  and  criminal  courts,  in  this  state. 
But  such  power  ought  not  to  be,  cannot 
properly  be,  exercised  arbitrarily.  It 
shonld-  be  done  with  great  care,  and  opon 
thorough  scrutiny  of  the  evidence  going  to 
prove  the  prisoner's  guilt.  If  It  satisfies 
the  Jndge  that  he  is  guilty,  he  shonld  not 
allow  ball,  uniesR  In  very  exceptional  cases, 
snch  OS  where  tue  prisoner  is  afflicted  with 
some  disease,  and  his  continued  confine- 
ment In  prison  will  probably  result  in  his 
death. 
The  indictment   (or  a  capital    o((enae 


raises  a  strong  presumption  of  the  pri»> 
oner's  guilt,  and  he  ought  not  to  nava 
bail,  unless  he  alleges  and  proves,  to  the 
satisfaction  of  the  Judge,  that  he  is  not 
guilty,  except  in  the  exceptional  cases  men- 
tioned. The  law  Intends  that  persons 
solemnly  accused  of  capital  crimes,  when 
the  evidence  tends  strongly  to  prove  their 
guilt,  shall  not  have  opportunity  to  flee 
and  escape  Justice;  they  must,  therefore, 
be  detained  in  Jail,  not  to  punish  them, 
but,  to  the  end,  they  may  certainly  an- 
swer for  the  crimes  charged  against  them. 
Their  rights  should  be  carefully  observed, 
but  the  rights  of  society  and  the  aiata 
should  be  observed,  as  well.  If,  in  possi- 
ble cases,  the  prisoner  is  not  guilty,  when 
the  evidence  proves  his  guilt  to  the  satis- 
faction of  the  court,  this  is  his  misfortune, 
and  he  must  submit  to  the  inconvenience 
and  distress  occasioned  thereby,  until,  in 
the  conrse  of  the  law.  he  shall  be  tried. 
Until  the  adoption  of  the  present  consti- 
tution, it  was  nnderiitood  to  be  the  law 
of  the  state  that,  after  indictment  for  a 
capital  offense,  a  prisoner  was  not  baila- 
ble. This  was  so  by  reason  of  the  provis- 
ion of  the  constitution  of  1776  above  recit< 
ed.  It  was  therefore  the  late  Chief  Justice 
RcFFiN  said.  In  State  v.  Mills,  2  Dev.  420: 
"For,  after  bin  found,  a  defendant  is  pre- 
sumed to  be  guilty  to  most,  if  nut  all,  pur- 
poses, except  that  of  a  fair  and  impartial 
trial  before  a  petit  Jury.  The  presump- 
tion is  so  strong  that,  in  the  case  of  a  cap- 
ital felony,  the  party  cannot  be  left  to 
bail."  See,  also,  State  v.  I)ew,  Tayl.  (N. 
C.)  88,  (142.)  For  the  reasons  stated,  the 
law  is  now  otherwise  to  the  extent  that 
the  prisoner  may  rebut  the  strung  pre- 
sumption raised  by  the  Indictment.  I  do 
not  concur  in  the  disposition  made  of  this 
case.  The  writ  of  certiorari  allowed  by 
this  court.  In  contemplation  of  law,  was 
directed  to  the  Judge  before  whom  the 
habeas  corpus  proceeding  was  pending, 
and  who  heard  the  same,  commanding 
him  to  certify  to  this  court  the  whole  rec- 
ord  of  the  proceeding  to  the  end  that  It 
might  review  his  action  and  correct  his 
alleged  errors.  By  consent  the  case  was 
treated  as  if  he  bad  done  so.  IJpcliurch  v. 
Scott,  2  Winst.  187;  Cox  t.  Oee,  Id.  181; 
Johnson  v.  Mallett,  Id.  136.  The  writ  put 
tbls  court  In  relation  with  him  as  Judge, 
and,  as  it  decided  there  was  error,  its  de- 
cision should  have  been  certified  to  the 
Jndge  below,  directing  him  to  proceed  to 
hear  and  dispose  of  the  proceeding  be- 
fore him  according  to  law.  But  by  order 
of  this  court,  the  proceding  Is  left  Incom- 
plete and  unfinished,  and  the  petitioner  Is 
told  simply  that  he  may  file  another  peti- 
tion before  some  other  Judge.  It  seems  to 
me  that  this  course  is  at  least  disorderly, 
and  not  warranted  by  principle,  precedent, 
or  practice,  nor  is  there  necessity  for  it. 
This  court  had  no  relation  In  the  case  with 
the  superior  court  of  the  county  of  Dur- 
ham. The  writ  of  certiorari  was  not  di- 
rected to  that  court,  nor  did  It  have  Juris- 
diction of  the  matter.  It  Is  true  that 
habeas  corpus  proceedings  are  largely 
summary  in  their  character,  but  they 
should  have  logical  order,  consistency, 
and  completeness.  It  might  not  be  con- 
venient for  the  Jndge  belo  w  to  farther  hear 
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and  dispose  of  the  cuee.  It  ao,  be  miKbt 
make  au  order  tranaferrlng  it  to  another 
ladge  to  be  heard  and  disposed  of  by  talm. 
A  Judge,  observlnfc  well-settled  practice, 
frequently  is rants  the  writ  ot  habeas  corpus 
upon  application,  and  makes  it  retnrna>- 
ble  before  another  Judge  who  hears  and 
diapuses  of  the  matter.  This  is  necessary, 
Trequently,  for  ttie  convenience  o(  Judges, 
the  parties,  and  witnesses,  and  with  a 
view  to  economy. 

,101  N.  C.  sot)  

Mdrpht  et  a/,  y.  Gibbs. 

\8uprem«  Court  of  NorOi  Carolina.    Deo.  8, 
1890.) 

AiBinniBNT  or  Pi^ADtttat—ArPKASj. 
1.  Under  Code,  i  273,  the  court,  in  its  discre- 
tion, may  allow  the  motion  of  one  of  several 
plaintiffs  to  strike  ont  his  name,  and  the  exercise 
of  sncb  discretion  by  refusing  or  grantlnK  the 
motion  is  not  reviewable. 

3.  If  the  judge  refuses  the   motion  on  the 
ground  of  a  want  of  power,  an  appeal  Ilea. 
ISyUabut  try  the  Cowt.) 

Appeal  from  J.  H.  Mebrihon,  J.,  at  fall 
term,  1890,  of  McDowell  superior  cdurt. 
Tbe  action  was  uriglnally  begun  by  Fan- 
nie E.  Murphy  against  defendaut  for  re- 
covery of  certain  cross-ties.  At  the  return 
term,  ifall,  188S,)  by  leave  ot  the  court, 
and  without  objection  of  defendant,  D.  F. 
Jarrett,  brother  of  plnlntllf,  was  made  a 
party  plaintllf,  and  the  complaint  was 
filed  In  their  names,  alleging  that  tbey 
were  the  owners  ot  certain  cross-ties 
wrongfully  cut  and  removed  from  their 
land  by  tbe  defendant,  and  the  defendant 
filed  his  answer  in  denial  thereof.  The 
cause  was  continued,  by  consent,  till  fall 
term,  1890.  At  that  term,  after  the  jury 
was  Impaneled,  counsel  for  plaintiffs  stat- 
ed to  the  court  that  the  plaintiff  D.  F.  Jar- 
rett was  tbe  sole  owner  ot  the  cross-ties 
sued  for,  and  of  the  land  upon  which  tbe 
trespass  was  committed  in  cutting  them, 
and  asked  to  withdraw  the  name  ot  Fan- 
nie E.  Murphy,  and  complain  in  the  name 
of  Jarrett  alone.  The  defendant  objected. 
Tile  court  stated  that  it  would  allow  the 
amendment  it  it  had  the  power  to  do  so, 
but,  being  ot  tbe  opinion  that  it  had  no 
Jurisdiction  to  grant  tbe  motion,  denied 
'It.  Plaintiffs  thereupon  submitted  to  a 
nonsuit  and  appealed. 

J.  F.  Morpbew  and  W.  H.  Bower.tor  ap- 
pellants. Jobo  Devereax,  Jr.,  tor  appellee. 

Glabk,  J.,  (after  atatiag  tbe  tuta  as 
above.)  The  Code,  §  273,  empowers  tbe 
court,  before  and  after  Judgment,  "to 
amend  any  pleading,  process,  or  proceed- 
ing by  addlne  or  striking  ont  the  name  ot 
•any  party, "  etc.  The  refusal  or  granting 
such  motion  Is  a  matter  of  discretion,  and 
not  reviewable  unless  tbe  refusal  Is  placed, 
as  in  this  case,  on  the  want  of  power,  and 
then  an  appeal  lies.  Henderson  v.  Gra- 
ham, H4  N.  C.  496.  If  the  effect  of  the 
amendment  had  been  to  allow  a  substitu- 
tion of  one  plaintiff  for  another,  it  would 
have  been  within  the  competency  of  the 
court.  Reynolds  v.  Smathers,  87  N.  C.  24, 
and  cases  tbere  cited.  Jarrett,  however, 
had  been  made  a  party  two  years  before, 
without  exception.  The  case  stood, 
therefore,  as  if  both  plalntlfls  had  been 


named  In  tbe  original  process.  Tbe  mo- 
tion of  tbe  plaintiff  Murphy  to  be  allowed 
to  withdraw,  and  to  amend  the  process 
and  pleading  by  striking  out  her  name, 
was  within  the  power  and  rested  intiie 
discretion  of  tbe  court.    Error. 


007  N.  C.  39) 

TmaPEN  T.  Magbt. 

(/Supreme  Court  of  North,  CaroUna.    Out  tt, 
1890.) 

JAimirOBO's  Lns  os  Cbops.  ' 
1.  Code  K.  C.  I  1764,  provides  that  cmns 
rained  on  leased  lands  shall  be  deemed  to  m 
vested  in  possession  of  tbe  lessor  until  the  rent  la 
paid;  that  the  lien  thus  given  shall  be  para- 
mount; and  that  no.  part  of  the  crop  oan  be  re- 
moved by  the  lessee  or  his  assigns  l>efore  the 
rent  is  satisfied,  without  the  lessor's  oonaeat. 
Plaintiff  leased  land  for  a  year,  and  advaaoed 
seed,  eta,  to  her  tenant  to  enable  the  latter  to 
make  a  crDp,'the  seed,  etc,  to  be  returned  in 
kind.  At  the  end  of  the  year,  she  leased  the  land 
for  another  year  to  the  same  tenant,  and  agreed 
that  he  should  retain  her  share  of  theformer  crop 
to  enable  him  to  make  another  crop.  Held,  that 
this  constituted  an  advancement  for  the  aeoond 
year,  and  gave  plalntiH  a  lien  oo  the  crop  theie- 
of,  tnough  ner  snare  of  the  first  year's  crop  had 
never  been  set  apart  to  her  or  divided  tram  the 
bulk  belonging  to  the  tenant,  and  thongh  such 
share  was  M  he  returned  in  kind  or  paid  for  in 
money. 

8.  One  who  receives  from  the  tenant,  and  ap- 
propriates to  his  own  use,  more  than  enough  of 
the  second  year's  crop  to  pay  plaintiff's  claiin,  is 
Ualtle  to  plaintiff  therefor. 

a.  M.  T.  Foantaia,  tor  appellee. 

Datib,  J.  This  is  an  action  to  recover  a 
balance  alleged  to  be  due  to  tbe  plaJntlfl 
for  rent  and  advancements  to  one  James 
Hardy,  from  whom,  it  is  alleged,  the  de- 
fendants purchased  and  received  property 
subject  to  a  statutory  lien  to  secure  the 
payment  of  said  rent  and  advances,  heard 
opon  the  report  of  a  referee,  and  exc«>- 
tions  thereto,  before  Womaok,  J.,  at  the 
spring  term,  1890,  of  tbe  superior  court  tA 
Edgecombe  connty.  Tbe  plaintiff  alleges, 
in  detail,  that  James  Hardy  rented  land 
of  her  successively  for  the  years  1884, 1885, 
and  1886,  upon  the  terms  set  ont  in  the 
complaint,  to  make  crops;  that  be  was 
indebted  to  her  for  a  balance  doe  on  rent, 
and  foi^  supplies  advanced  In  making 
crops  on  said  land;  and  that,  withoni 
her  knowledge  or  consent,-  he  sold  and  de> 
livered  to  J.  B.  Thigpen  &  Co.  cotton, 
com,  and  fodder,  upon  which  she  had  a 
statntory  lien  for  the  rent  and  advance- 
ments due,  more  than  sufficient  to  dis- 
charge tbe  same;  that  J.  R.  Thigpea  ti 
dead,  and  tbe  defendant,  Maget,  is  sur- 
viving partner  to  J.  R.  Thigpen  &  Co.,  and, 
upon  demand,  refused  to  pay  said  debt, 
and  this  action  is  brought  to  recover  tbe 
same.  There  was  an  answer  den.ving  tbe 
allegations  of  the  complaint.  At  spring 
term,  1887,  by  "consent  of  parties,  the 
action  was  referred  to  John  L.  Bridgers, 
"under  the  Code."  At  the  October  term, 
1880,  the  referee  made  bis  report  of  find- 
ings of  tact  and  conclusions  of  law,  as  foU 
lows: 

"nwDiNos  or  tact. 

"(1)  Tbe  plaintiff  rented  her  Dnpree 
farm  to  James  Hardy  for  the  year  1864. 
Hardy  was   to  pay  21   boles  ot  cotton 
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welgtalnj;  460  each.  PlalnttB  advanced  to 
Hardy,  to  enable  him  in  making  the  crop 
of  that  year,  com  and  (udder  to  the  value 
of  178.35.  She  also  advanced  to  Hardy, 
for  the  same  purpose,  the  cotton  seed  from 
81  packed  bales  of .  cotton.  They  were  In 
plaintiff's  gin-house  when  received  by 
Hardy.  The  seed  from  61  packed  bales  of 
cotton  amounted  to  1,886  buRhels.  When 
Hardy  quitted  the  farm,  he  was  to  return 
to  the  plaintiff  the  same  quantity  of  seed, 
and  If  be  did  not  he  was  to  make  up  the 
difference  in  money. 

"(2)  That  the  said  Hardy  rented  the 
farm  on  the  same  terms  for  the  year  1885. 
Plaintiff  about  the  first  of  the  year  spoke 
to  Hardy  about  the  cotton  seed,  corn, 
and  fodder  which  heowed  her  for  the  year 
1884.  He  said  that  be  bad  plenty  of  cot- 
ton seed  to  pay  them  with.  Plaintiff  re- 
plied :  '  You  are  going  to  take  in  some  ten- 
ants, and  I  only  want  my  seed,  the  excess 
Is  yours;  that  if  yon  divide  seed  with  the 
tenants  you  will  have  to  make  up  mine, 
that  la  the  amount  you  owe  me.'  He  said 
he  needed  the  seed,  and  I  advanced  them 
to  him  on  my  terms,  the  same  as  before. 
VThen  aeked  for  the  com.  and  fodder,  be 
said  he  had  more  than  enough  to  pay  it, 
but  that  he  would  need  It  In  his  crop.  The 
plaintiff  then  told  him  that  he  could  have 
It  for  the  year  1885.  Neither  the  cotton 
seed  nor  fodder  was  separated  from  tbe 
bulk  of  Hardy's  seed  and  com.  It  was  on 
plaintiff's  farm. 

"  (3)  In  the  faU  of  1885,  Hardy  came  to 
the  plaintiff  and  rented  the  farm  on  tbe 
same  terms.  Plaintiff  asked  him  how 
mncb  cotton  seed  he  had  on  hand,  and  he 
said  '  enough  to  pay  you,'  then  told  him 
he  could  have  them  for  the  year  1886  as  be- 
fore. Some  time  in  December,  1885,  plain- 
tiff told.  Hardy  that  she  would  send  for  the 
com  and  fodder  which  he  owed  her.  He 
said  that  he  could  not  spare  it;  that  divid- 
ing bis  crops  among  hia  tenants  that  he 
would  need  It,  and  could  not  get  along 
without  it,  and  wantedfme  to  let  him  have 
It  another  year.  I  told  bim  I  would  ad- 
vance it  to  him  as  before.  Tbe  cotton  seed 
and  com  were  on  plaintiff's  farm.  There 
was  no  separation  of  tbe  amounts  which 
were  going  to  the  plaintiff  from  the  bulk 
which  belonged  to  Hardy. 

"  (4)  In  tbe  year  1886.  Hardy  rented  the 
farm  on  the  same  terms,  and  tbe  same 
was  shared  with  him  by  a  party  named 
Shelton;  and  it  was  also  agreed  that 
Hardy  should  have  the  ditches  shrubbed 
off  and  cleaned  out  and  the  plaintiff  was 
to  pay  (or  cleaning  out  canal. 

"  (6)  That  Hardy  paid  all  of  his  rent  for 
1886.  except  737  pounds  lint  cotton,  which 
was  worth  8%  cents  per  pound. 

"(6)  That  before  the  end  of  the  year  1S86, 
Hardy  left  the  (arm  and  his  crop;  and 
the  plaintiff  bad  a  part  of  the  same  gath- 
ered,—one  lot  of  486  pounds,  and  another 
lot  of  ^1  pounds ;  that  the  first  lot  sold 
for  936.86,  and  the  second  lot  sold  for  $19.- 
C7.  Plaintiff  paid  on  account  of  market- 
^.g  same  the  sura  o{  f  11.20,  for  picking, 
and  tbe  sum  of  $6.82  for  hauling  and  gin- 
ning. 

"(7)  That  the  plaintiff  advanced  to 
Hardy  on  aceoont  of  his  ditching  tbe  sum 
ol«28^. 

T.iaB.B.no.6— 18 


"(8)  That  Hnrdy  returned  to  plaintiff 
1,244  bushels  of  cotton  seed,  leaving  a  dif- 
ference of  644  bushels  of  seed  which  Hardy 
owed  to  tbe  plaintiff,  or  the  value  thereof ; 
that  the  value  of  cotton  seed  was  12% 
cents  per  bushel. 

"(9)  That  said  Hardy  is  indebted  to 
the  plaintiff  in  the  sum  of  |204.K8,  as  is 
shown  by  the  following  statement: 

t888.  To  1,880  bushels  cotton  seed  at  18K 

cents  per  bushel 1285  70 

"  com  and  fodder  to  the  value  of . . .      73  26 
'  "  advanced   cash    in    summer  for 

ditching 28  20 

■■  Paid  for  picking,  hauling,  and  gln- 

ningpartcrop 10  62 

*  787  lbs.  rant  ootton  dne  at  (^  cents 

per  lb 02  64 

OilOSl 
"oRson*. 

By  1.SM  bnsbels  of  ootton  seed  at 

12Uota.perbnshel 0165  00 

"  486  lbs.  of  ootton  sold  by  plain- 
tiff.       8880 

"  260  lbs.  of  ootton  sold  by  plain- 
tiff       1080 

121145 

Balance  due  plaintiff  Jannary 
IM,  1887. 020180 

"(10)  That  the  defendant  firm,  J.  R. 
Thigpen  &  Co.,  some  time  early  in  Febru- 
ary, 1886,  begun  to  make  advances  to  tbe 
said  Hardy  under  an  agricultural  lien,  Mt 
was  admitted  that  tbe  defendant  had 
a  lien,)  and  did  advance  to  him  a  large 
amount  of  supplies. 

"(11)  That  the  plaintiff  made  no  agree- 
ment with  the  defendants,  or  either  of 
them,  not  to  make  advancements  to  Har- 
dy; that  after  tbe  defendant  took  the 
lien,  and  began  to  make  advances  to 
Hardy,  the  plaintiff  made  only  one  ad- 
vancement to  Hardy,  which  was  $28.20,  to 
have  some  ditching  done. 

"  (12)  That  the  defendants  took  and  ap- 
propriated to  their  own  use,  of  the  crops 
of  com  and  cotton  grown  and  raised  on 
the  said  farm  by  tbe  said  Hardy  during 
tbe  year  1886,  an  amount  much  larger  in 
value  than  the  sum  in  which  the  said 
Hardy  was  Indebted  to  the  plaintiff. 

"CONCLOSIONS  OF  LAW. 

"(1)  That  plaintiff  made  advances  to 
the  said  Hardy  for  the  year  1886  of  cotton 
seed  to  the  amount  of  1,886  bushels,  and  of 
com  and  fodder  to  the  amount  ut  $73.^. 

"(2)  That  said  Hardy  is  indebted  to 
plaintiff  in  the  sum  of  $^.20,  advanced  for 
ditching,  and  the  sum  of  $16.62,  money  ex- 
pended In  bousing  the  crop  after  Hardy 
left  it. 

"(8)  That  Hardy  is  indebted  to  plain- 
tiffs to  tbe  value  of  787  pounds  of  lint  cot- 
ton, worth  Sji  cents  per  pound,  balancefor 
the  year  1886,  on  rent. 

"(4)  That  tbe  defendant  Is  liable  to 
plaintiff  for  the  indebtedness  of  said  Hardy 
amounting  to  $204.86,  with  interest  from 
January  1, 1887. 

"(6)  That  plaintiff  is  entitled  to  Judg- 
ment against  defendants  for  $204.45,  and  In- 
terest from  January  1, 1887,  and  coat  of 
this  action. " 

At  fall  term,  1B89,  there  was  a  Judgment 
confirming   the  report,  which  at  spring 
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term,  1890,  by  connent  of  all  parties,  was 
stricken  oat,  and  defendant  filed  excep- 
tions, both  to  flndlnRB  of  fact  and  conclu- 
sions of  law,  as  follows:  "(1)  To  conclu- 
sion of  law  1,  for  that  he  finds  the  plaln- 
tlH  made  advances  to  said  Hardy  for  the 
year  1886  cotton  seed  to  the  amount  of 
1,886  bushels,  and  com  and  fodder  to  the 
value  of  f  73.25.  (2)  To  conclusion  of  law 
8,  for  that  he  flpds  Hardy  owes  plaintiff 
737  pounds  of  lint  cotton,  worth  8%  cents 
per  pound,  rent  for  the  year  1886.  (3)  To 
conclusion  of  law  4,  for  that  he  finds  the 
defendant  liable  to  plalntitf  for  the  indebt- 
edness of  said  Hardy  amounting  to  $204.43, 
with  Interest  from  January  1, 1887.  (4) 
To  conclusion  of  law  5,  for  that  he  finds 
plaintiff  entitled  to  Judgment  against  de- 
fendants for  said  sum  of  $204.43,  with  In- 
terest on  same  from  January  1, 1887,  and 
cost  of  this  action." 

The  court  rendered  Jndjnnent  sustaining 
specifications  2  and  3  of  exception  l,to  find- 
lug  r>f  fact,  and  overruled  all  other  excep- 
tions of  defendant,  both  of  law  and  fact, 
and  gave  Judgment  against  defendant  for 
the  sum  of  $192.75,  with  Interest.  From 
this  judgment,  defendants  appealed.  Ex- 
ceptions to  the  findings  of  fact  are  sent  up 
with  the  record,  but  as  they  present  no 
questions  subject  to  the  review  of  this 
court,  we  take  no  notice  of  them. 

1.  By  section  1754  of  the  Code,  when 
lands  shall  be  rented  or  leased  for  agricul- 
tural purposes,  unless  otherwise  agreed 
between  the  parties  thereto,  any  crops 
raised  on  said  lands  "shall  be  deemed  and 
held  to  be  vested  in  possession  of  the  les- 
sor, or  his  assigns,  at  all  times  until  the 
rents  for  said  land  shall  be  paid, "etc. 
The  lien  thus  provided  for  shall  be  pre- 
ferred to  all  other  liens,  and  no  part  of  the 
crops  can  be  removed  before  its  satisfac- 
tion, either  by  the  lessee  or  his  assigns, 
without  the  consent  of  the  lessor,  or  his 
assigns.  It  is  insisted  for  the  defendants 
that  the  advancements,  according  to  the 
facts  found,  were  for  the  year  1884,  and 
not  for  the  year  188G,  and  constituted  no 
liens  upon  the  crops  of  that  year,  because, 
from  the  findings  of  tact.  Hardy  rented  the 
plaintiff's  land  for  the  years  1885  and  1886, 
on  the  same  terms  as  for  the  year  1884, 
and.  at  the  end  of  the  years  1884  and  1885, 
all  the  cotton  seed,  corn,  and  fodder  be- 
ing in  bulk  and  undivided,  the  plaintiff  set- 
tled her  rent  with  Hardy,  without  having 
any  particular  part  of  the  cotton  seed, 
com,  and  fodder  set  apurt  to  herself  to 
satisfy  the  advances;  and,  not  having  the 
cotton  seed,  corn,  and  fodder  in  actual 
possession  to  advance  to  Hardy  tor  an- 
other year,  upon  the  terms  agreed,  the  al- 
leged lien  upon  the  crops  of  1^  was  for  a 
pre-existing  debt.  We  understand  this  to 
be  the  contention  of  the  defendant's  coun- 
sel. It  is  true  the  crop  was  in  the  posses- 
sion of  the  plaintilt  only  by  virtue  of  the 
statute;  but  the  cotton  seed,  com,  and 
fodder,  though  not  divided  and  set  apart 
from  the  bulk  of  the  crop,  were  all  deemed 
to  be  vested  in  possession  of  the  plaintiff, 
and  what  was  due  to  her  being  known  in 
quantity  and  value,  what  necessity  was 
there  for  measuring  off  so  many  bushels  of 
cotton  seed  and  com,  in  order  to  give 
effect  to  an  agreement  or  contract  of  rent- 


ing for  the  following  year?  Cat  bono  all 
that  trouble?  The  contracts  or  agree- 
ments tor  1886  and  1886,  upnu  the  facts 
found,  were  new  and  independent  con- 
trncts  or  agreements,  and,  there  being 
enough  cotton  seed,  com,  and  fodder  be- 
longing to  the  plaintiff  on  her  farm  to  pay 
for  the  advancements  made,  and  Hardy 
needing  them  to  aid  him  In  making  a  crop 
tor  the  following  year  on  said  farm,  it  was 
competent  for  her  to  agree  that  he  should 
have  them  tor  that  purpose,  and  for  Har- 
dy to  agree  to  take  them  for  advance- 
ments; and  that  is  a  fair  construction  of 
the  contract,  as  found  by  the  referee. 
That  the  cotton  seed  were  to  be  returned 
in  kind,  or  the  value  paid  in  money,  made 
them  none  the  less  an  advancement.  Did 
the  plaintiff  lose  her  lien  because  she  did 
not  have  the  cotton  seed, corn,  and  fodder 
divided  and  set  apart,  take  actual  posses- 
sion, and  make  actual  delivery  to  Hardy, 
as  contended?  The  legal  title  to  the  crop, 
and  its  possession,  were  vested  in  her. 
Hardy's  possession  was  her  possession. 
He  could  neither  dispose  of  it  to  another 
nor  keep  and  use  it  himself,  without  her 
consent,  until  he  had  discharged  the  lien; 
and  when  she  consented  and  agreed  that 
he  might  have  it  to  aid  him  in  making  an- 
other crop  on  the  land,  by  virtue  of  that 
agreement  the  lien  attached  to  the  crop, 
so  to  be  made,  as  would  any  other  ad- 
vancement. But  the  defendant's  counsd 
says:  "It  cannot  be  said  that  Hardy 
agreed  to  receive  it  as  an  advancement,  tor 
the  referee  does  not  find  this  to  be  a  fact; 
and  indeed  he  could  not  so  find,  for  there 
is  no  evidence  that  he  ever  did  anything 
of  the  kind,  but  be  positively  refused  to  re- 
ceive it  as  such."  We  thluk  this  is  a  mis- 
apprehension of  the  finding  of  the  referee. 
While  he  does  not  find  in  so  many  words 
that  Hardy  agi^eed  to  receive  the  cotton 
seed,  com,  and  fodder  as  an  advancement, 
be  does  not  find  that  Hardy  refused  to  re- 
ceive them  as  such ;  and,  while  the  find- 
ings of  fact  are  not  for  our  review,  inas- 
much as  Hardy  could  not  have  removed, 
disposed  of,  or  used  the  crop  on  which  the 
plaintiff  had  a  lien  without  first  satisfying 
the  lien,  or  without  her  consent,  and  as  he 
did  use  the  cotton  seed,  com,  and  fodder,  he 
must  have  done  so  with  her  consent,  and 
the  lien  attached  or  he  would  have  sub- 
jected himself  to  an  Indictment,  and  we 
think  the  fair  construction  of  the  referee's 
findings  is  that  they  were  advancements, 
and  the  defendant's  first  exception  cannot 
be  sustained. 

2.  Weareunabletoseeanygronndupon 
which  the  second  exception  can  be  main- 
tained. The  referee  finds  as  a  fact  that 
737  pounds  of  lint  cotton  on  the  rent  of 
1886,  were  unpaid,  and  they  were  certainly 
due. 

3.  The  third  exception  is  to  the  ruling 
that  the  defendant  is  liable  to  the  plaintiff 
for  the  indebtedness  of  Hardy.  Every 
person  who  makes  advancements  to  a  ten- 
ant or  cropper  of  another,  does  so  with 
notice  of  the  rights  of  the  landlord,  and 
that  any  lien  that  he  may  have  on  the 
tenant's  crop  la  preferred  to  all  others,  and 
the  risk  is  his,  tf  the  tenant  does  not  sat- 
isfy the  preferred  lien  by  complying  with 
the  contract  and  all  sttpulatlons  in  regard 
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tbereto.  TbiRpen  V.  Lelgb,  93  N.  C.  47. 
The  defendant  having  received  of  Hardy, 
and  appropriated  to  his  own  use,  more 
than  enough  of  the  crop  npon  which  the 
plaintiff  bad  a  lien  to  pay  the  debt,  he  bt>- 
caine  liable  therefor,  and  the  third  excep- 
tion cannot  be  sustained. 

4.  If  the  defendant  was  liable  to  the 
plaintiff  to  the  amount  of  the  indebted- 
ness of  the  tenant,  Uardy,  to  the  plaintiff, 
it  necessarily'  follows  that  the  plaintiff 
was  entitled  to  judgment  therefor,  and 
the  fourth  exception  cannot  be  sustained. 

There  is  no  ercor,  and  the  Judgment  ol 
the  court  below  most  be  affirmed. 

(lOT  N.  o.  BM)  

Hbuoib  v.  Bdildimo  ft  Loan  Abs'n. 

(Supreme  Court  of  North  CaroUna.    Dea  8, 
1890.) 

jvoamxm  aoaikbt  cobpoaatioks— coixatxbai. 
Attaox  bt  Htockhouiebs. 

1.  A  jTidgment  againat  a  obrporatlon,  regu- 
larly taken  in  a  court  of  competent  jurisdiction, 
cannot  be  attacked  or  impeached  by  any  member 
of  the  oonporatJon  eoccept  f<ir  fraud  or  collusion. 
•  3.  Code  N.  C.  t  067  et  seq.,  proridea  that  cor- 
parations  wbOM  oluurtars  have  expired  or  been 
annnlled  ahall  oontinne  as  bodies  corporate  for 
tliree  yean,  tor  the  purpose  of  winding  up  their 
bnsinesa,  and  that  receivers  shall  be  ai>pointed  to 
settle  their  affairs,  etc.  Defendant  company's 
charter  had  neither  expired  nor  been  annulled, 
bat  the  company  took  meaanies  to  close  up  its  bus- 
iness and  make  settlement  with  its  members. 
More  than  three  years  thereafter  plaintilt  bronght 
soit  against  defendant  and  obtained  indgment. 
JEfeld,  that  the  sutute  did  not  apply  to  defendant, 
and  that  it  could  not  be  obiectea  that  plaintiff's 
jndgment  was  Irregular  and  void,  beoaose  his  ac- 
tirai  was  brought  more  than  three  years  after  the 
closing  up  of  its  business. 

8.  The  final  settlement  made  between  defend- 
ant and  its  members  was  mot  valid  as  against  oor- 
porate  creditors. 

4.  Orders  issued  by  a  corporation  to  a  stock- 
holder In  payment  for  stock  do  not  entitle  such 
stockholder  to  share  the  corporate  assets  as  a 
hona  fide  creditor,  but  only  as  a  stockholder  in  the 
sorplus  after  the  corporate  debts  are  paid. 

6.  A  corporation  cannot  buy  in  or  deal  in  its 
own  stock  to  the  prejudice  of  its  creditors. 

This  is  an  appeal  from  a  Jadgment  of 
HacRab,  J.,  sustaining  a  demurrer  to  an 
interplea  filed  by  C.  E.  Cheatham,  in  cer- 
tain proceedings  supplementary  to  exe- 
eatiou,  rendered  at  the'  July  term,  1890,  of 
the  superior  court  of  Granville  county. 
The  record  is  voluminous,  but  the  follow- 
ing Bommary  is  sulSclent  tor  the  purpose 
of  this  appeal:  At  the  Febniary  term, 
1889,  of  tbe  superior  court  of  Granville,  the 
plaintiff  recovered  judgment  against  tbe 
defendant  amoclation  for  the  sum  of  $2,- 
091.64,  with  interest  on$1.0S6  till  paid.sub- 
Ject  to  a  credit  of  $600.  Execution  was  is- 
soed  thereon  and  duly  returned  unsatisfied. 
Tbe  defendant  has  no  known  and  visible 
property  subject  to  execution,  and  no 
eqaftable  interest  in  land  within  the  lien  of 
the  lodgment,  but  has  and  owns  choses  in 
action  and  things  of  value  unaffected  by 
any  Hen  and  Incapable  of  levy,  which,  it 
is  alleged,  ought  to  be  applied  to  the  pay- 
ment of  said  Judgment,  particularly  fSaO, 
In  the  bands  of  its  treasurer,  J.  C.  Cooper, 
and  an  equitable  interest  in  a  tract  of  200 
acres  of  land,  set  out  In  tbe  affidavit,  and 
It  Is  alleged  that  tbe  defendant  and  Its 
ofBcersunJnstly  refuse  to  apply  said  money 


and  equitable  interest  in  said  land  to  the 
satlsfnction  of  plaintiff's  judgment,  and 
he  prays  that  an  order  may  issue,  requir- 
ing the  defendant,  through  its  officers 
named,  to  appear  and  answer,  etc.,  and 
that  the  defendant  and  its  officers  In  the 
meanwhile,  and  until  the  further  order  of 
court  be  directed  not  to  dispose  of  the 
fund  and  the  interest  in  said  land.  Upon 
this  application  on  affidavit,  January  3, 
1890,  the  judge  made  an  order  enjulnlng 
tbe  defendant.  Its  agrents,  and  officers,  and 
ordering  them  to  appear  and  antiwer  con- 
cerning the  property  of  the  defendant  as- 
sociation. Thereafter,  by  an  order  made 
upon  the  application  of  Mrs.  Catherine  E. 
Cbeatbam,  allowiug  her  to  interplead  in 
tbe  proceeding,  she  filed  an  interplea,  al- 
leging, itf  substance,  that,  though  the 
plaintiff  had  recovered  the  judgment  set 
out  in  bis  application,  he  was  not.  In  law 
or  in  equity,  entitled  to  recover  said  judg- 
ment, and  that  she  had  brought  an  action 
in  the  superior  court  of  Granville  county 
against  the  plaintiff  and  defendant  asso- 
ciation, within  a  year  after  the  rendition 
of  said  judgment,  for  the  purpose,  among 
others,  of  having  said  judgment  set  aside 
and  canceled,  because,  "it  the  proper  de- 
fense bad  been  set  up  to  J.  M.  U^gie's 
tplaln tiff's]  claim,  the  samecould  not  have 
leen  recovered;"  that  the  Jndgment  "is 
unconscionable  and  unjust,  and,  if  tbe 
same  be  collected, "  she  will  fall  In  the  col- 
lection of  her  claim  against  tbe  defendant 
association  which  she  alleges  to  i>e  "Just 
and  honest."  There  Is  no  allegation  of 
any  fraud  or  collusion  l>etween  the  plain- 
tiff and  tbe  defendant  association,  and  we 
need  not,  for  the  reason  presently  to  be 
given,  notice  the  grounds  set  out  at  great 
length  in  the  record,  upon  which  Mrs. 
Cheatham  bases  her  application  to  have 
plaintiff's  Jndgment  set  aside.  But  sbe 
further  says  by  her  interplea  that  tbe  de- 
fendant association  has  no  property  ex- 
cept that  now  sought  to  be  subjected  to 
the  payment  of  the  plalntltTs  Judgment; 
that  It  has  long  since  ceased  to  do  bnsi- 
ness  under  Its  charter,— many  of  Its  mem- 
bers are  Insolvent,  some  dead  and  some 
have  removed  to  distant  states,  so  that 
an  assessment  cannot  be  made  upon  their 
shares  of  stock  to  satisfy  her  claim,  to  the 
payment  of  wblcbtbe  money  and  property 
no  w  sought  to  be  subjected  by  the  plaintiff 
bad  been  specifically  appropriated,  as- 
signed, and  set  apart.  In  June,  1879,  tbe 
president  and  executive  committee  of  the 
defendant  association  drew  two  orders 
on  their  treasurer,— one  in  favor  of  L.  A. 
Pascball,  administrator,  with  the  will  an- 
nexed of  Dr.  William  R.  Hicks,  tor  f  272.86, 
with  Interest  at  8  per  cent,  on  |247.08, 
from  December  20, 1874,  until  paid,  "being 
the  amount  payable  to  said  intestate's 
estate  on  his  six  shares  of  stock  in  said  as- 
sociation, "  and  tbe  other  in  favor  of  Catb- 
erine  E.  Hicks,  administratrix  of  H.  C. 
Hicks,  deceased,  for  $424.17,  with  interest 
at  8  per  cent,  until  paid,  "being  the  bal- 
ance payable  to  said  intestate  on  bis  stock 
in  said  association."  These  orders  are  now 
owned  by  Mrs.  Cheatham  who  was  Mrs. 
C.  E.  Hicks,  ^Idow  and  adminstratrix  of 
H.  C.  nicks,  and  succeeded  to  the  shares 
of  stock  owned  by  him  and  by  Dt.  W.  B. 
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HIckB,  and  who  "  owned,  In  her  own  right, " 
certain  shares  of  stock  in  said  association, 
and  she  alleges  In  her  affidavit  that,  "at 
the  time  said  orders  were  drawn,  there 
were  just  sufficient  assets  and  credits  In 
the  hands  of  the  treasurer  for  the  pay- 
ment of  the  same  in  full;  that  the  officers 
of  said  association  now  admit,  and  have 
all  along  admitted,  the  correctness  and 
instice  of  said  debts, "  and  the  "  drawing 
and  accepting  the  orders  aforesaid  was, 
and  is  an  equitable  assignment  of  said 
funds,  in  the  hands  of  said  officers  of  said 
association;"  that  the  property  now 
sought  to  be  applied  by  the  plaintiff  to 
the  payment  of  his  Judgment  is  a  part  of 
the  assets  originally  in  the  hands  of  the 
said  treasurer  for  the  payment  of  said  or- 
ders, upon  which  they  were  drawn,  "and 
the  same  have  ever  since  been  treated  by 
said  association,  and  its  managing  officers 
as  the  property"  of  the  affiant,  and  ought 
to  be  paid  to  her, "  and  that  plaintiff 
should  be  adjudged  to  have  no  right,  title 
or  interest,  therein,  or  any  lien  thereon  by 
reason  of  his  said  Judgment, " etc.  Shefur- 
thei*  alleges  that  one  C.  C.  Heggie,  a  son  of 
the  plaintiff,  was  a  member  of  the  defend- 
ant association,  and, In  1873 and  1874, bor- 
rowed money  of  the  defendant  associa- 
tion, and  executed  mortgages  qn  lands 
mentioned  to  secure  the  payment  of  the 
same,  and  his  equity  of  redemption  there- 
in was  sold  in  February,  187.5,  and  bought 
by  the  pl{UntlB,  and  she  believes  the  same 
was  bid  In  by  the  plaintiff  tor  said  C.  C. 
Heggie,  and  paid  tor  with  his  money,  and 
the  money  sought  to  be  recovered  by  the 
plaintiff,  J.  M.  Heggie,  was  charged  by  the 
defendant  association  against  the  said  0. 
C.  Heggie  "as  fines,  forfeitures,  penalties, 
and  interest  upon  certain  shares  of  stock 
in  said  association  held  by  said  C.  C.  Hng- 
gte;  and  that  said  transactions  were 
usurious,  yet  they  were  in  strict  accord- 
ance with  the  charter  and  by-laws  of  said 
association,  of  which  said  G.  C.  Heggie 
was  a  member,  entitled  to  all  its  privi- 
leges, and  liable  to  all  the  penalties  of  us- 
ury that  the  association  was  liable  tor; 
and,  as  to  said  transactions,  he  and  the 
said  corporation  were  In  part  delicto," 
and  he  is  estopped,  by  reason  of  his  partic- 
ipation in  said  unlawful  dealings,  to  sue 
tor  usury  or  set  up  the  plea  of  usury. 

Accompanying  the  Interplea  of  Mrs. 
Cheatham,  and  as  part  thereof,  is  an  affi- 
davit of  J.  W.  Hays,  secretary  of  the  de- 
fendant association,  in  which  he  sets  forth 
in  "full  and  voluminous"  detail  "all  the 
facts  relative  to  the  orders  drawn  by  the 
executive  committee  in  favor  of  said  Cath- 
erine E.  HIckB,  (now  Cheatham,)  Henry  C. 
Hicks,  and  W.  R.  Hicks."  Mr.  Hays  ^de- 
nies  that  the  defendant  association  has 
unjustly  refused  to  apply  said  funds  *  ■  • 
to  the  sstisfactlon  of  said  Judgment, "  and 
says  that  he  considered  said  "property 
applicable  to  the  orders  drawn  upon  the 
treasurer"  of  the  association  in  favor  of 
Mrs.  C.  B.  Hicks,  H.  C.  Hicks,  and  W.  R. 
Hicks,  hnd  the  "defendant  association  has 
not  recognMed  the  claim  set  up  by  the 
plalntltt  to  the  same.  He  also  says,  in  hit 
full  and  exhaustive  statement,  among 
other  things,  that  in  the  administration 
of  the  attairs  of  said  corporation  the  said 


officers  endeavored  to  observe,  keep,  and 
maintain  the  laws,  rules,  and  regulations 
of  said  corporation,  as  sot  forth  and  pre- 
scribed  in  the  said  charter  and  by-laws, 
so  long  as  they  were  permitted  to  do  so 
under  the  general  laws  of  the  state  of 
North  Carolina;  and  to  the  best  of  the 
knowledgre,  Information,  and  belief  of  this 
defendant,  the  business  and  affairs  of  sAld 
corporation  were  conducted  and  managed 
strictly  In  conformity  with  the  said  char- 
ter and  by-laws  of  said  corporation,  as  the 
same  were  understood  nnd  Interpreted  by 
the  officers  and  managers  thereof,  and  by 
all  the  members  of  said  corporation,  untfl 
after  the  publication  of  the.  decision  of  the 
supreme  court  of  North  Carolina  at  the 
June  term,  1876,  thereof,  in  the  case  of  Mills 
V.  Association,  reported  In  75  N.  C.  at 
page  292,  from  which  decision  it  was  per- 
ceived that  the  methods  upon  which  this 
and  other  similar  building  and  loan  asso- 
ciations in  this  state  had  been  conducting 
their  business  were  discountenanced,  and 
would  not  be  sustained  by  thecourts,  and 
therefore  the  officers  and  managers  of  'the 
People's  Building  &  Loan  Association  ot 
Oxford'  took  measures  for  closing  its  busi- 
ness and  making  settlements  with  Its 
members  as  speedily  as  practicable,  and  in 
a  manner  that  was  considered  Just  to  all 
concerned.  This  method  of  settlement 
was  to  collect  from  those  members  whose 
stock  had  been  redeemed,  and  who  had 
thereby  become  debtors  to  the  associa- 
tion, the  amount  of  money  which  bad 
been  advanced  to  them,  with  8  per  cent, 
interest  thereon  from  the  time  of  such  ad- 
vancements, and  to  pay  to  those  whose 
stock  had  not  been  redeemed,  and  who 
therefore  would  be  creditors,  the  amounts 
which  had  been  paid  In  on  thdr  stock, 
with  8  per  cent,  interest  thereon  from  the 
time  of  such  payments  by  them  as  afore- 
said ;  and  It  was  estimated  that  the  as- 
sets of  the  association,  including  the 
profits  which  had  been  previously  made, 
would  enable  the  association  to  defray 
the  expenses  It  had  Incurred,  and  to  make 
such  settlement  with  its  creditor  mem- 
bers." It  is  also  stated  "that  a  con- 
siderable amount  had  accumulated  in  the 
hands  of  the  treasurer,  for  which  there 
Was  no  demand  in  the  redemption  ot 
stock  In  the  usual  manner,  and  it  was 
sought  to  use  this  surplus  fund  in  extin- 
guishing, as  far  as  practicable,  the  claims 
upon  the  association,  of  those  whose  stock 
remained  unredeemed.  This  procedure  was 
generally  acceptable  to  the  membership  of 
the  association,  and  much  of  the  unre- 
deemed stock  was  thus  retired. "  But  one 
member,  Henry  C.  Hicks,  now  deceased, 
who  was  the  former  husband  ot  Mrs. 
Cheatham,  and  to  whose  interest  she  suc- 
ceeded, "declined  to  have  his  stock,  which 
was  unredeemed,  retired  in  this  way,  but 
insisted  that  the  association  should  con- 
tinue to  do  business  in  manner  Indicated 
by  the  charter  and  by-laws,  until  it  should 
run  its  course  to  the  end. "  There  is  a  de- 
tailed account  and  estimate  made  by  the 
secretary  of  the  defendant  association  on 
the  1st  ot  January,  1880,  showing  that  the 
agsr^ote  amount  payable  to  Bin.  Cheat- 
bam  from  the  association  on  the  stock 
owned  by  her  and  the  estates  ot  B.C. 
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Hicks  and  Wllliain  B.  Hicks  to  wbose  "In- 
terest or  stock  in  eatd  association "  sbe 
had  succeeded,  was  $1,069.04,  with  interest 
on  $775.25^  from  January  1, 18K0,  at  8  per 
cent.    It  also  appears  that  the  assets  of 

.the  defendant  association  amounted  to 
f  1,090  which  were  set  apart  for  settlement 
with  Mrs.  Cheatham  of  which  $828.82  has 
been  collected,  from  which  $500.18  has  been 
paid  to  her  leaving  a  balance  of  $328.64  in 
the  hands  of  the  treasurer,  which,  with  such 
interest  as  the  association  may  have  in 
the  land  mentioned  in  the  plaintitrs  appli- 
cation, constitute  the  assets  of  the  associa- 
tion, and  sufficient  to  pay  Mrs.  Cbeatham, 
allowing  a  margin  of  $31  on  account  of 
any  loss,  etc.,  and  that  there  were  no  other 
or  jast  claims  against  the  association,  ex- 
cept those  payable  to  her.  It  appears 
from  the  record  that  the  defendant  associa- 
tion filed  exceptions  to  the  report  of  the 
referee,  and  to  the  Judgment  overruling  the 
same,  rendered  at  the  January  term,  1889, 
and  appealed  to  the  supremecourt,  buttbe 
appeal  was  never  perfected  nor  was  any 
further  action  taken  in  relation  thereto  by 
the  defendant  association.  To  this  inter- 
plea  of  Mrs.  Cheatham,  the  plaintiff  de- 
murs and  assigns  thefollowingas  sp^ouoAb 
of  demurrer :  "(1)  Because  it  appears, 
from  said  Interpleader  and  theexhlblts  and 
pleadings  and  other  evidence  referred  to 
in  said  Interpleader,  that  the  said  Catn- 
erine  "E.  Cheatham's  intestate,  Henry  C. 
Hicks,  was  a  stockholder  in  the  defendant 
corporation,  and,  as  such,  was  a  party  to 
the  action  of  James  M.  Heggie  against  the 

.  said  corporation,  in  which  judgment  was 
rendered  by  Judge  John  Gbat  By.num  at 
January  term,  1889.  of  this  court  in  favor 
of  the  plaintiff  and  against  the  defendant 
corporation  for  the  sum  of  $2,091.64,  with 

faiterest  on  $1,086  from until  paid, 

subject  to  a  credit  of  $600,  paid  20th  April, 
1887,  and.  as  such  party,  is  bound  and 
concluded  by  said  Judgment  of  this  court ; 
(2)  because  it  likewise  appears  that,  from 
said  Judgment,  an  appeal  was  prayed  and 
granted  to  the  supreme  court;  (8)  because 
it  also  bppears  the  motion  of  the  said 
Catherine  E.Cheatham, administratrix,  as 
aforesaid,  was  not  made  in  said  cause  of 
James  M.  Heggie  against  said  defendant 
association  at  all,  as  it  should  have  been 
done,  but  was  made  In  the  supplemental 
proceedings  filed  by  said  James  M.  Heggie 
against  said  association,  and  that  more 
than  a  year  and  a  day  after  the  rendition 
of  said  Judgment  was  said  motion  In  said 
proceeding  made;  <4)  because  It  likewise 
fully  appears  from  said  Interpleader  and 
exhibits,  as  aforesaid,  that  said  Henry  C. 
Hicks.  Intestate  of  said  Catherine  E.  Cheat- 
bam,  was  a  stockholder  in  said  associa- 
tion, and  that  the  debt  which  she  seeks  to 
recover  by  means  of  said  interpleader  was 
the  balance  due  to  said  Henry  C.  Hicks  as 
such  stockholder  by  said  association,  on 
account  of  stock  paid  for  by  him,  and  due 
to  htm,  out  of  the  assets  of  said  corpora- 
tion At  a  final  dissolution  of  the  said  cor- 
poration, and  due  and  payable  only  after 
the  creditors  of  said  corporation  were 
paid ;  (6)  because  It  likewise  appears  from 
said-  Interpleader  and  exhibits,  as  afore- 
said, and  the  said  judgment  of  said  J.  M. 
Heggie  against  said  corporation,  referred 


to  In  said  interpleader,  that  said  J.  M. 
Heggie  was  a  creditor  of  said  association, 
and,  as  such,  entitled  to  the  funds  referred 
to  In  said  pleadings  before,  and  in  prefer- 
ence to,  said  Henry  C.  Hicks,  or  his  admin- 
istratrix, who  was  snch  stockholder  and 
member  of  said  association. "  ThepIaintlO 
further  moves  to  dismiss  the  Interplea  of 
Catherine  E.  Cheatham,  because  it  doss 
not  state  facts  sufiielent  to  constitute  a 
cause  of  action  or  demand.  That  she  is  a 
stockholder  and  member  of  the  defendant 
corporation,  alleges  no  fraud  In  the  action 
of  the  said  corporation  In  regard  to  said 
Judgment,  or  that  the  same  was  permit- 
ted to  be  taken  illegally  or  in  violation  of 
any  right  of  said  stockholder  or  any  equi- 
ty which  would  permit  her,  as  a  stock- 
bolder,  to  attack  the  conduct  and  action 
of  the  corpora  tlon,  and  she  cannot  attack 
said  Judgment,  but  is  estopped  thereby. 

T.  T.  Htcka,  fur  appellant.  Graham  dt 
Winston,  tor  appellee. 

Davis,  J.,  (nfter  stating  tbethcts  as 
above.)  Whatever  may  have  been  the 
nature  of  the  plaintiff's  claim,  whether 
Just  or  unjust,  conscionable  or  uncon- 
scionable, his  judgment.  If  regularly  taken 
In  a  court  of  competent  Jurisdiction,  and 
In  accordance  with  the  conrseand  practice 
of  the  court,  created  a  lien  upon  any  prop- 
erty owned  by  the  defendant  corporation, 
and  Its  payment  may  ha  enforced  by  exe- 
cution, or,  if  execution  be  returned  hnsat- 
Isfled,  by  proceedings  supplementary  to 
execution,  as  prescribed  by  section  488  et 
seq.  of  the  Code,  and  the  Judgement  cannot 
be  attacked  or  Impeached  by  any  member 
of  the  defendant  association  or  its  credit- 
ors, except  tor  fraud  or  collusion.  The 
corporation  represents  the  share  owners 
in  defending  actions  Involving  the  rights 
and  obligations  of  the  corporation,  and, 
In  the  absence  of  fraud  or  collusion, 
binds  them,  and  individual  stockholders 
cannot  assert  or  defend  the  rights  of  the 
corporation.  Moore  v.  Mining  Co.,  104  N 
C.  634.  10  S.  E.  Rep.  679;  Cook,  Stocks,  ' 
678;  Foundry  Co.  v.  Killlan,  99  N.  C.  501, 
S.  E.  Rep.  680.  The  plaintiff  having  ob- 
tained his  judgment  against  the  defendant 
association,  the  liability  and  rights  of  the 
corporation,  and  of  its  members  in  rela- 
tion thereto,  are  settled. 

But  counsel  for  Mrs.  Cheatham  Insist 
that  the  plaintiff's  judgment  is  "  irregular 
and  void,"  because  the  action  in  which  It 
was  rendered  was  commenced  in  July, 
1884,  "more  than  three  years  after  the 
dissolution  of  the  corporation,  and  more 
than  three  years  after  It  had  ceased  to  do 
business  under  its  charter, "  etc.,  "  and  no 
receiver  was  ever  appointed, "  and  for  this 
he  cites  the  Code,  §  667  et  seq ;  Von  Glahu 
V.  De  Rosset,  81  N.  C.  467;  and  Dobson 
v.  Slmonton,  86  N.  C.  492.  This  Is  a  misap- 
prehension. It  is  admitted  that  the  com- 
pany had  ceased  to  do  business  under  its 
charter,  and  that,  In  1876,  as  stated  In 
the  affidavit  of  Mr.  Hays,  "  it  took  meas- 
ures for  closing  Its  business  and  making 
settlement  with  Its  members  as  speedily 
as  practicable ; "  and  this,  as  appears  from 
the  affidavit,  was  b.v  applying  the  accum- 
ulated assets  In  the  hands  of  the  treasur- 
er, to  the  payment  of  the  stockholders 
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to  redeem  or  retire  tbeir  stock,  which  pro- 
eedure  wati,  aR  It  not  unnaturally  would 
be,  "generally  acceptable  to  the  member- 
ship ot  the  asHOclatlon,  "hue  the  corpora- 
tion could  not  settle  with  Ite  members  by 
the  application  of  Its  assets  to  the  retire- 
ment or  redemption  of  the  stock  of  the 
shareholders,  until  it  had  first  settled  and 
discharged  all  of  its  liabilities.  It  is  well 
settled,  at  least  in  this  country,  that  the 
capital  stock  of  the  corporation  Is  a  trust 
fund,  to  be  preserved  for  the  benefit  of  cor- 
porate creditors,  and  no  agrpement  or  ar- 
rangement between  a  corporation  and  Its 
stockholders,  whereby  the  latter  are  to  be 
released  from  indebtedness  on  their  sub- 
scriptions, will  be  valid,  or  of  any  force, 
as  against  creditors.  Wat.  Corp.  p.  126 
et  seq.;  Cook,  Stocks,  {  42;  Foundry 
Co.  T.  Kllltan,  supra.  A  fortiori  would 
any  arrangement  or  agreement  by  which 
the  assets  of  the  corporation  should  be 
divided  and  distributed  among  the  share- 
holders In  payment  for  their  stock,  before 
its  liabllltlea  to  creditors  are  settled,  be 
void  as  to  creditors.  The  Code,  §  667,  re- 
lied upon  by  counsel,  relates  to  corpora- 
tions whose  charters  shall  expire  by  lim- 
itation, or  be  annulled  by  forfeiture,  or 
otherwise,  and  provides  that  such  corpo- 
rations shall  be  continued  as  bodies  cor- 
porate for  three  years,  for  the  purposes 
mentioned  in  that  and  the  following  sec- 
tions, and  has  no  application  to  a  case 
like  the  present,  in  which  the  charter 
granted  In  1872  had  not  expired  or  been 
annulled,  and  it  appears  from  the  record 
that  payments  were  made  by  thecorpora- 
tlon  to  Mrs.  Cheatham  after  1876.  and  as 
fate  as  February  7,  1889.  Besides,  H.  C. 
Hicks,  as  appears  by  Mr.  Hay's  affidavit, 
"declined  to  have  bis  stock,  which  was  un- 
redeemed, retired,  •  •  •  but  insisted 
that  the  association  should  continue  to 
do  business  In  the  manner  indicated  by 
the  charter  and  by-laws  until  it  should 
mu  Its  course  to  the  end,"  and  it  would 
be  singular  if  he,  or  one  succeeding  to  his 
stock,  could  be  allowed  at  a  much  later 
period  to  avail  himself  of  that  section  ot 
The  Code,  not  only  to  defeat  the  applica- 
tion of  the  assets  of  the  defendant  corpo- 
ration to  the  payment  and  satisfaction  ot 
a  Judgment  against  it,  but  to  subject  the 
assets  to  the  payment,  or  (as  the  corpora- 
tion considered  it)  the  redemption  or  re- 
tirement of  his  stock,  for  which,  as  stated 
by  Mrs.  Cheatham  In  her  complaint,  he 
had  not  "paid  in  full  the  amount"  of  his 
subscription.  What  amount  had  been  as- 
sessed and  paid  by  the  shareholders  upon 
their  stock  does  not  appear,  but  the  full 
amounts  bad  not  been  paid. 

It  is  further  Insisted  for  Mrs.  Cheatham 
that  it  appears,  from  the  account  stated, 
and  upon  which  Judgment  was  rendered. 
In  favor  of  the  plaintiff  against  the  defend- 
ant association,  that  the  defendant  asso- 
ciation had  been  more  than  paid,  and 
there  was  no  necessity  for  the  sale  of  the 
land,  and  the  plaintiff's  "remedy  was 
against  the  land  to  recover  It "  and  not 
against  the  association.  Whether  the 
plaintiff  might  have  had  such  a  remedy 
against  the  land,  we  need  not  consider, 
as  there  was  a  judgment  in  bis  favor  in  a 
court  of    competent    Jurisdiction    from 


which,  though  an  appeal  was  taken,  no 
appeal  was  ever  prosecuted,  and  no  mem- 
ber or  creditor  of  the  defendant  associa- 
tion can  attack  or  Impeach  it  except  tor 
fraud  or  collusion,  and  there  Is  not  only 
no  allegation  of  this,  but  the  whole  rac> 
ord  precludes  all  suspicion  of  it. 

It  is  further  contended  by  counsel  for 
Mrs.  Cheatham  that  C.  C.  Heggle,  havinK 
been  a  member  of  the  defendant  corpora- 
tion, was  estopped,  being  to  pari  delicto, 
and  could  not  allege  usury  against  It,  as 
was  held  in  Latham  v.  Association,  77  N. 
C.  145 :  and  the  plaintiff  assignee,  of  his  eq- 
uity of  redemption,  was  also  estopped,  and 
this  defense  was  ,not  set  up  ty  the  defend- 
ant association;  and  Mrs.  Cheatham, "be- 
ing Interested  in  the  administration  of  the 
assets,  and  In  preventing  the  priority  at- 
tempted to  be  given  to  tbe  plaintiff, "  and 
"not  being  a  party  to  plaintiff's  action, 
is  not  estopped  to  show  the  invalidity  of 
his  Judgment,"  and  that  It  is  void.  If  in- 
valid and  void,  as  Insisted  by  counsel,  the 
authorities  cited  were  not  needed  to  show 
that  it  might  be  "  set  aside  at  any  time. " 
That  is  well  settled,  but,  as  we  have  seen 
In  the  case  before  us,  the  Judgment  was 
not  void.  It  was  regularly  rendered  by  a 
court  ot  competent  Jurisdiction,  both  as 
to  the  parties  and  the  subject-matter,  and 
no  fraud  or  collusion  is  alleged  or  shown. 
In  the  case  of  Dobson  v.  Bimonton,  86  N. 
C.  492,  cited  by  counsel,  the  Judgments  Im- 
peached were  nullities,  having  been  ren- 
dered when  there  was  no  such  corporation 
as  the  Bank  of  States ville  In  existence, 
either  in  law  or  in  fact.  No  such  bank 
ever  bad  a  de  Jure  existence,  and  its  de 
facto  existence  ceased  on  the  Ist  of  June, 
1876.  A  receiver  was  appointed,  and  Jadg- 
ments  rendered  on  process  which  issued 
after  the  de  tacto  existence  of  the  corpora- 
tion had  ceased,  and  served  upon  its  for- 
mer de  ikcto  officers,  were  not  valid  and 
might  be  impeached  by  any  person  inter- 
ested in  the  administration  of  its  assets. 
The  case  before  us,  is,  as  we  have  seen, 
very  different.  Its  charter  bad  not  ex- 
pired or  been  annulled,  and  it  wtus  acting 
under  the  control  of  is  regularly  and  legal- 
ly constituted  offlcera,  with  whom  the  ap- 
pellant herself,  a  member  of  the  associa- 
tion, was  dealing  as  such,  and  who,  so  far 
from  acting  In  concert  or  collusion  with 
the  plaintiff,  resisted  his  claim,  denied  its 
validity,  and  insisted  "  that  there  were  no 
other  or  Just  claims  against  the  associa- 
tion," except  those  of  appellant.  Of 
course,  if  anything  has  been  realized  upon 
the  execution  in  the  hands  of  the  sheriff, 
the  defendant  will  be  entitled  to  credit 
therefor. 

It  is  furthercontended  for  appellant  that 
the  orders  on  which  her  action  was  com- 
menced in  November,  1889,  are  an  equita- 
ble assignment  of  the  funds  on  which  they 
were  drawn,  and  that  her  action  "is  an 
equitable  execution  or  supplemental  pro- 
ceeding" to  subject  the  same,  which  "ap- 
pellant Individually  did  receive  in  full  pay- 
ment  of  ail  her  stock  from  the  defendant, 
J.  W.  Hays,  then  acting  for  the  defendant 
corporation,  on  August  20, 1881,  and  she 
has  not,  in  fact,  since  that  day,  been  a 
member  of  said  corporation, "  which  con- 
stituted her  a  boon  dde  creditor  ot  the  d» 
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tmdant  corporation,  (whicb  she  InslatB 
was  then  defunct,)  with  a  lien  upon  tts  as- 
Bets,  slie  t>elng  a  purcbaser  of  eaid  orders 
for  value.  As  we  have  seen,  the  orders 
were  iasned  in  payment  tor  stock  held  by 
her  and  her  intestates  as  stockholders  "In 
said  corporation,"  and,  not  only  the  as- 
sets, but  the  capital  stock,  as  well,  consti- 
tuted a  trust  fund  for  the  benefit  of  corpo- 
rate creditors,  and  the  corporation  conid 
not  pay  ur  assli^  to  a  stockholder,  nor 
conld  a  stockholder  receive,  any  of  the  as- 
sets from  the  corporation  for  the  retire- 
ment or  redemptiou  uf  his  stock,  till  after 
all  the  liabilities  of  the  corporation  have 
been  discharged.  There  is  nothing  in  the 
record  to  show  that  the  defendant  corpo- 
ration has  ever  been  dissolved,  or  its  cor- 
porate affairs  settled  in  any  way  recog- 
nised by  law,  and  the  appellant's  stock 
continued  to  be  liable  for  the  corporate 
debts,  and  she  and  other  stockholders 
were,  and  c«)uld  only  be,  entitled,  by  vir- 
tue of  their  stock,  to  share  in  the  surplus, 
after  discharging  all  the  liabilities  of  the 
corporation  to  its  crediturst 

It  is  further  Insisted  by  counsel  for  ap- 
pellant that  "the  corporation  had  the 
right  to  buy,  or  to  buy  in  and  cancel  its 
own  stock,  and  to  issue  orders  on  its  treas- 
urer inpayment  therefor;"  and  for  tliis 
position  he  cites  a  number  of  authorities, 
but  upon  examination,  it  will  be  found 
that  the  authorities  are  not  uniform,  and, 
as  is  said  in  the  note  to  sections  Slu  and 
311  of  Cook,  Stocks,  cited  by  counsel,  quot- 
ing Coppin  V.  Greenlees,  88  Ohio  St.  279: 
"  We  think  the  decided  weight  of  author- 
ity, both  in  England  and  the  United 
States,  is  against  the  existence  of  the  pow- 
er, nnlees  conferred  by  express  or  clear  im- 
plication," and  the  author  In  the  text 
says:  "If  the  sale  is  completed,  and  the 
corporation  afterwards  become  insolvent, 
the  shareholder  who  sold  the  stock  to  the 
corporation  is  liable,  on  the  winding  up, 
as  though  he  never  had  made  such  sale. " 
Cook,  supra,  and  at  section  309.  While 
the  aathoritlee  cited  hold  that  the  corpo- 
ration may  purchase  its  own  stock,  the 
rule  la  sabject  to  many  restrictions,  "  one 
of  which  is  that  it  shall  not  be  done  in 
such  manner  as  to  take  away  the  security 
upon  which  the  creditors  of  the  corpora- 
tion have  a  right  to  rely  for  the  payment 
of  their  claims. "  It  is  further  said,  in  one 
of  the  authorities  cited,  "in  Illinois,  the 
state  where  the  rights  of  the  corporation 
to  make  such  purchases  is  most  clearly 
.and  decisively  established,  the  collatertd 
principle  that  snch  purchases  are  to  be  de- 
clared illegal  and  voidable  at  the  instance 
of  corporate  creditors  who  are  injured 
thereM'is  distinctly  stated  and  rigidly  ap- 
plied.''^ Section  812.  Fraser  v.  Ritchie,  8 
111.  App.  664.  It  is  held  by  the  cases  cited 
that  conceding  that  for  legitimate  pur- 
poses the  corporation  can  buy  in  its  stock, 
we  think  no  lien  Is  created  thereby  upon 
Its  assets  for  the  payment  of  the  purchase 
money,  and  none  of  the  cases  cited  are  in 
conflict  with  the  well-settled  principle  that 
the  corporation  cannot  buy  in  or  deal 
with  its  stock  to  the  prejudice  of  creditors. 

Counsel  for  the  appellant  further  Insists 
that,  as  shown  by  the  affidavit  of  Mr. 
Hays,  after  the  decision  in  Mills  v.  Asso- 


ciation, 76  N.  C.  292,  the  corporation  adopt- 
ed "  a  Just  and  liberal  method  of  settle* 
ment  of  Its  affairs"  and  **  this  Is  not  an  ac- 
tion to  recover  the  price  of  stock  sub- 
scribed for,  but  a  contest  between  two 
creditors,  the  one  attempting  to  enforce 
the  payment  of  a  Just  debt,  the  other  to 
collect  a  penalty,  which  equity  abhors, 
and  which  was  recoverable  by  somebody 
else,  if  at  all, "  and  the  assets  sought  to  be 
recovered  were  the  property  of  the  appel- 
lant before  the  plaintiff  recovered  his  judg- 
ment. Whatever  may  have  been  the  orig- 
inal merits  of  the  plaintiff's  claim,  after  he 
had  obtained  Judgment,  he  became  a  Judg- 
ment creditor,  with  all  the  rights,  as 
against  the  defendant  corporation  and  its 
shareholders,  that  any  other  Judgment 
creditor  might  have,  and  the  appellant  is 
seeking  to  recover  the  value  of  stock  sub- 
scribed, and  fur  which,  as  appears  from 
the  record,  there  had  never  been  payment 
In  full,  and  which,  as  we  have  seen,  was 
liable  to  the  demands  of  creditors.  As  to 
creditors,  the  liability  of  shareholders,  to 
the  extent  of  their  stock,  begins  with  the 
subscription,  and  can  only  end  with  a 
bona  Sde  sale  and  transfer,  or  the  wind- 
ing up  and  settlement  of  the  affairs  of  the 
corporation.  However  fair  and  Just  may 
have  been  the  measures  adopted  by  the  de- 
fendant corporation,  "for  closing  its  busi- 
ness and  making  settlement  with  its  mem- 
bers, "  it  appears  from  the  report  of  the 
referee  that  on  the  21st  day  of  June,  1878, 
Heggie  executed  a  mortgage  to  secure  ad-  , 
vances;  that  on  that  day  he  receivMt 
f  622.21,  and  on  July  19, 1873,  he  received 
$138.69;  that  payments  were  made  thereon 
from  time  to  time  till  May  1, 1874,  when 
the  payments  made  exceeded  the  amount 
borrowed,  with  Interest  thereon  to  the 
amount  of  $77.63,  and  thereafter  the  defend- 
ant corporation  foreclosed  the  mortgage 
executed  June  21, 1878,  by  sale,  and  re- 
ceived the  amount'of  $1,086,  from  the  sale, 
and  it  is  for  the  amount  of  the  excess, 
with  interest  that  the  plaintiff  obtained 
Judgment,  and  not  a  "  penalty, "  but  the 
"  fines,  penalties,  and  forfeitures,  "so  severe- 
ly denounced  in  the  case  of  Mills  v.  Asso- 
ciation, 76  N.  C.  292,  constituted  the  claim 
and  defense  of  the  defendant  corporation. 
Lastly, counsel  say:  "Appellant can  never 
compel  contributions  from  other  stock- 
holders opposed  to  the  corporation.  It  sha 
only  is  required  to  pay  plaintiff's  claim." 
This  is  a  misapprehension.  The  appel- 
lant Is  not  required  to  pay  plaintiffs' 
claim,  but  the  Judgment  is  against  the  d»- 
tendant  corporation,  and  the  plaintiff  Is 
only  seeking  to  subject  its  assets,  to  which 
appellant  has  no  rightful  claim  till  all  its 
liabilities  are  discharged.  If  the  corpora- 
tion and  Its  stockholders,  who  should  deal 
Justly  and  fairly  with  her,  shall  fail  to  do 
so.  It  maybe  her  misfortune,  but  that  can- 
not affect  the  legal  rights  of  a  Judgment 
creditor  of  the  corporation.  There  is  no 
error.  

(107  N.  C.  806) 

BoBERTS  et  a/,  y.  Lbwald  et  al. 
(Stupreme  Court  cf  North  CofroUna.     JXvr.  9i, 

isgo.) 

iNJUxrcnoN— CBscrroBs'  Bnx. 
1.  A  creditors'  bill  whiuh  alleges  an  indebt- 
edaMs  to  plaint!  <t»,  and  that  noteii  were  giva^ 
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Uterefor  for  the  pnrpoaa  of  hindering  nlalntifb 
In  bringing  their  action,  and  to  enable  the  debtor 
to  execute  »  deed  of  trust,  which  plaintiffs  ask  to 
have  adjudged  fraudulent  and  void,  stales  a  cause 
of  action  sufficient  to  sustain  an  order  restraining 
the  defendant  trustee  from  disposing  of  the  prop- 
erty speoifled  in  the  deed  of  trust  pending  the 
action. 

2.  The  evidence  upon  the  application  for  tlte 
Injunction  tending  to  prove  fraud,  but  It  appear- 
ing that  a  sale  of  the  property  In  controversy  will 
promote  the  interest  of  the  parties,  and  that  the 
trustee  is  solvent  and  capable,  an  order  denying 
the  Injunction  will  be  reversed  and  the  trustee 
restrained  from  disposing  of  the  fund  derived 
trom  such  sale  pending  the  action. 

Appeal  from  aaperior'  court,  Cumber- 
land county;  Btnum,  Jndge. 

H.  MelK  Roblnaon,  H.  L.  Cook,  N.  A. 
Sinclair,  and  A.  W.  Haywood,  (or  appel- 
lants. N.  W.  Ray  and  T.  EL.  Satton,  for 
appellees. 

Mbrrimon,  C.  J.  This  action  is  broagrht 
by  the  plaintiffe.  In  behalf  of  ttaemBelvea 
and  all  other  creditors  of  the  defendant 
Lewald,  tu  obtain  ]ud«nnent  agalngt  him 
for  certain  debts Rpectfled  in  thecomplaint, 
and  to  hare  a  deed  of  trust,  executed  by 
blm  to  the  defendant  Nlmocks,  conveying; 
to  the  latter  all  his  property,  in  trust,  to 
.be  sold,  and  the  proceeds  of  sale  applied 
to  the  payment  of  certain  debts  mentioned 
In  the  deed,  declared  and  adjudged  fraud- 
ulent and  void ;  to  have  the  property,  so 
fraudulently  conveyed,  sold,  and  the  pro- 
ceeds of  soch  sale  applied  to  the  payment 
of  the  Judgment  of  the  plalntitrs,  and  the 

Judgments  of  other  like  creditors  who  may 
oin  in  this  action,  etc.  Among  other 
things,  it  is  alleged  in  the  complaint 
"tbat,  on  the  8th  day  of  July,  1889,  plain- 
tiffs, Roberts  &  Huge,  sold  and  delivered 
to  the  defendant  K.  Lewald  a  bill  of  boots 
and  shoes,  amounting,  In  the  aggregate, 
to  the  sum  of  twelve  hundred  and  forty- 
seven  dollars,  for  which  said  K.  Lewald 
ezecnted  to  plaintiffs,  on  the  16th  day  of 
November,  18K9,  bis  three  several  promisso- 
ry notes,  dated  October  15, 1889,  or  there- 
about, the  first  note  for  $415.67,  and  pay- 
able January  15  to  18,  1890;  the  second 
note  for  $415.67,  to  be  due  February  15  to 
18, 1890,  and  the  tbird  note,  (or  $416.66, 
to  be  due  March  16  to  18, 1890,  and  all 
bearing  Interest  from  maturity  at  the 
rate  of  six  per  centum  per  annum.  That 
plaintiffs  believe,  and  so  aver,  that  at  the 
time  of  the  purchase  of  the  goods  from 
affiant's  firm,  mentioned  in  pnragraph  3 
of  this  complaint,'  and  at  the  time  of  the 
execution  of  the  said  promissory  notes, 
and  at  all  times  since,  said  K.  Lewald  in- 
tended to  detrand  plaintiffs,  and,  In  execn- 
tion  of  his  said  fraudulent  Intent,  said  K. 
I.iewald  Induced  plaintiffs  to  accept  said 
notes. so  as  to  make  the  debt  fall  dueafter 
the  time  he  Intended  to  make  his  said 
fraodnlent  deed  of  trust;  and  plaintiffs 
believe,  and  so  charge,  that  the  said  deed 
of  trust  to  R.  M.  Nlmocks  was  made  with 
the  fraudulent  intent  and  purpose  of  hin- 
dering, delaying,  and  defrauding  plaintiffs, 
and  other  creditors  of  the  said  K.  Lewald. 
That,  on  the  14th  day  of  December,  1889, 
the  defendant  K.  Lewald  executed  to  the 
defendant  R.  M.  Nlmocks  a  deed  of  trust, 
eonvegrlag  to  him  all  of  the  boots,  shoes, 


clothing,  dry  goods,  and  all  other  articles 
of  merchandise,  o(  every  description,  con- 
tained in  the  store-house  on  Hay  strvet  in 
the  town  of  Fayettevllle,  N.  C,  where  he 
was  doing  business  as  a  merchant,  to- 
gether with  all  other  property  of  every 
description  owned  by  the  said  K.  Lewald, 
except  the  exemptions  allowed  bylaw." 
The  complaint  rarther  alleges  at  great 
length,  and  much  in  detail,  facts  and  clr- 
cnmstances  which,  if  proven  to  be  true, 
render  the  deed  of  trust  fraudulent  and 
void  as  to  the  plaintiffs,  and  many  other 
creditors.  It  is  alleged  that  the  property 
is  InsufBclent  to  pay  the  debts  specified  In 
the  deed ;  that  the  defendant  trustee  is  un- 
fit to  administer  the  trust;  that  he  con- 
nives at  and  helps  the  d^endant  Lewald 
in  his  fraudulent  schemes  and  purposes, 
etc.  The  defendants  in  their  answers  ad- 
mit some  of  the  material  facts,  deny  otbers, 
and  especially  deny  the  alleged  fraud,  and 
the  fraudulent  character  of  the  deed  of 
trust,  and  allege  that  the  defendant  tros- 
tee  is  In  all  respects  a  fit  and  proper  per- 
son to  be  trustee;  that  he  is  entirely  solv- 
ent and  responsible;  that  the  sale  of  the 
goods  should  not  be  delayed,  etc.  At 
chambers,  on  the  30th  day  of  December, 
18S9,  a  Judge  granted  a  restraining  order, 
of  which  the  following  is  the  material 
partt  "On  reading  theforegoingaffldavlt, 
it  Is  ordered  that  the  defendant  R.  M. 
Nlmocks  showcnuse  before  the  Judgetaold- 
ing  the  January  term  of  thesnperiorcoart 
at  the  court-house  in  Fayettevllle,  on  Mon- 
day, the  20tb  day  of  January,  1890,  at  12 
u.,  why  the  injunction  prayed  tor  should 
not  be  granted,  and  in  the  mean  time  the 
said  defendant,  his  agents  and  servants, 
are  restrained  from  disposing  of  any  of 
the  assets  which  have  or  which  may  here- 
after come  Into  the  hands  of  said  Nlmocks, 
as  trustee,  under  the  deed  of  assignment 
made  by  said  Lewald  to  said  Nlmocks, 
and  referred  to  in  the  affidavits."  After- 
wards on  the  4th  of  January,  1890,  this 
order  was  modified  ai>  follows :  "It  Is  fur- 
ther considered  that  the  order  heretofore 
made  by  me  be  modified  so  as  to  permit 
the  assignee,  R.  M.  Nlmocks,  to  sell  and 
dispose  of  the  goods  and  effects  assigned 
to  him  by  the  deed  of  trust  referred  to  In 
the  complaint,  and  he  is  restrained  from 
disposing  of  the  fund  arising  from  said 
sale,  except  the  personal  property  exemp- 
tion of  Lewald,  to  be  paid  In  cash,  until 
the  retnm-day  of  the  order  to  show  cause 
heretofore  granted."  Afterwards,  ths 
court  heard  the  motion  for  an  Injunction 
pending  the  action  upon  the  complainfr 
and  answers  used  as  aflldavits,  exhibits, 
and  numerous  affidavits  produced  by  the 
plaintiffs  and  defendants,  and  vacated  the 
restraining  order,  and  denied  the  motion. 
The  plaintiffs  excepted,  and  appealed  to 
this  court. 

The  defendants  moved  in  this  court  to 
dismiss  the  action  upon  the  ground  that 
the  complaint  (ails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  mo- 
tion cannot  be  allowed.  The  action  la 
brought  in  behalf  of  all  creditors  of  the  de- 
fendant J>ewald  who  may  become  parties 
thereto,  and  It  appears  from  the  record 
that  a  creditor  other  than  the  plaintltli 
(who  brought  the  action)  has  become  n 
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party  plalntlfl,  and  filed  a  propw  plead* 
ing  allesliiR  his  cause  of  action  as  sncb 
creditor.  Moreover,  the  plalntilfe  wbo 
broaght  the  action  all^e  a  canse  of  action 
that  may  be  snstalned  whan  the  action 
shall  be  tried  npon  the  merits.  It  Is  true 
the  notes  specified  In  the  complaint  were 
nut  dae  at  the  time  the  action  began,  bat 
the  complaint  alleges  the  indebtedness  of 
the  defendant  Lewald  to  the  plaintiffs,  for 
which  the  notes  were  given,  and  which 
they  represent ;  and  it  further  alleges  that 
the  notes  were  given  by  the  maker  of  them 
fortbe  fraud nient  purpose  of  hindering  the 
plain  tilts  in  bringing  their  action  at  once, 
and  to  enablebim  to  execute  the  more  suc- 
cessfully and  effectually  the  deed  of  trust 
alleged  to  be  fraudulent.  It  Is  not  proper 
now  to  decide  that  the  action  can  or  can- 
not be  snstalned,  as  to  the  notes  men- 
tioned, in  some  aspect  of  them,  or  that  It 
can  or  cannot  be  sustained  as  to  the  cause 
ol  action— the  inedebtedness— of  the  de- 
fendant debtor  that  they  represent;  bat, 
certainly,  a  cause  of  action  is  alleged  suffi- 
cient and  fit  in  its  character  and  substance 
to  be  litigated,  and  thus  is  sufficient  for 
the  preiient  purpose,  whatever  may  be  the 
dnnl  result.  It  is  settled  that  a  creditors' 
action,  sncb  as  this  purports  to  be.  can 
and  will,  in  proper  cases,  be  entertained 
and  snstalned.  This  is  so,  because  the 
court  has  Jurisdiction  of  both  the  legal 
and  equitable  rights  of  parties  in  the  same 
action,  when  these  are  properly  alleged  In 
the  pleadings.  Banic  v.  Harris,  84  N.  C. 
306;  Mebane  v.  Lay  ton,  86  N.  C.  671 ;  Dob- 
son  V.  SImonton,  98  N.  C.  268;  Frank  v. 
Boblnson,  96  N.  C.  28, 1  H.  E.  Rep.  781. 

The  defendants  also  moved  here  to 
affirm  the  judgment  upon  the  ground  that 
'no  sufficient  statement  of  exceptions  has 
been  filed  by  the  appellant,  and  there  Is  no 
finding  of  fact. "  Nor  can  this  motion  be 
allowed.  The  motion  for  an  Injanction  is 
equitable  in  Its  nature,  and  hence,  apon 
appeal  from  the  order  of  the  court  below 
allowing  or  denying  the  same,  It  becomes 
tbe  duty  of  this  court  to  examine  the  evi- 
dence before  the  court  below,  find  the 
facts,  and  determine,  upon  such  finding, 
that  the  motion  was  properly  allowed  or 
denied.  But  this  court  can  so  review  and 
find  the  facts  only  when  the  same  evidence 
Is  sent  up  to  this  court  that  was  before 
tbe  court  below.  When  the  evidence  is 
not  all  sent  up,  and  cannot,  for  any  cause, 
b«  brought  ap,  this  court  can  only  exam- 
ine qnestions,  legal  or  equitable  in  their 
nature,  raised  by  the  facts  as  found  by  the 
court  below.  Jones  v.  Boyd,  80  N.  C.  258; 
Young  V.  Rollins,  80  N.  C.  126;  Worthy  v. 
Shields.  Id.  192;  Coates  v.  Wilkes,  92  N.  C. 
376;  Oatewood  v.  Bums,  99  N.  C.  857,  6  S. 
E.  Rep.  686.  All  the  evidence  before  the 
court  below  in  this  case  has  been  sent  up, 
and  is  before  us  now.  The  exceptions  are 
▼ery  general  In  their  character,  but  they 
Bofficlently  raise  the  question  whether  or 
not,  upon  tbe  facts,  the  court  should  have 
allowed  an  injunction  pending  the  action, 
and,  if  it  should  have  been  granted,  what 
sbunld  have  been  its  particular  character, 
compass,  and  purpose.  We  have  exam- 
ined and  considered, cnref ally,  the  evidence 
before  us,  and,  without  adverting  to  It  in 
detail,  (we  ought  not  to  do  so,)  we  can- 


not hesitate  to  dedare  and  find  tbat  It 
tends  to  prove  the  substance  of  tbe  allega- 
tions of  fraud  In  the  deed  of  trost.  and  the 
fraudulent  conduct  of  the  maker  thereof, 
as  allesed.  While  the  evidence  tends,  not 
BO  strongly,  to  prove  tbat  the  defendant 
trustee  Is  not  so  careful  as  he  ought  to  be 
In  the  discharge  of  his  duty  as  to  the  prop- 
erty with  which  he  is  charged,  it  shows 
tbat  he  Is  capable,  and  abundantly  solv- 
ent, and  tbat  It  will  promote  the  Interest 
of  all  parties  to  seU  tbe  property  in  com^ 
troversy  as  rapidly  as  this  may  be  pru- 
dently done.-  We  are,  however,  of  opinion 
that  no  part  of  tbe  fund  arising  from  the 
sale  of  the  property  should  be  paid  In  dis- 
charge or  on  account  of  any  debt  specified 
In  the  deed  of  trust,  or  which  it  purports 
to  secure,  pending  the  action.  The  order 
of  Injunction  should  therefore  be  granted, 
restraining  the  defendant  trustee  from 
paying  any  part  of  such  debt  pending  tbe 
action  until  it  shall  be  disposed  of  upon 
its  merits,  or  otherwise.  The  court  has 
authority  to  thus  secure  the  fund  arising 
from  the  sale  of  the  property ;  otherwise, 
the  trustee  might  dispose  of  the  fund  as 
directed  by  the  deed,  and  greatly  embar- 
rass, if  not  altogether  defeat,  the  rights 
of  the  plain tlfffe  to  have  the  same,  or  part 
thereof,  applied  to  the  payment  of  their 
debt,  when  and  If  th^  shall  recover  Judg- 
ment for  the  same.  Frank  v.  Robinson,  M 
N.  C.  28, 1  S.  E.  Rep.  781.  The  defendants' 
counsel,  on  the  argument,  cited  and  relied 
upon  Levenson  v.  Elson,  88  N.  C.  182,  and 
Rhelnstein  v.  Blxby,  92  N.  C.  807.  In  these 
cases,  the  application  was  for  an  Injuno- 
tion  and  receiver;  but  here  the  trustee  la 
simply  restrained  from  disposing  of  tbe 
fund  within  the  Jurisdiction  and  control  of 
tbe  court  pendtng  the  action.  This  case 
comes  within  the  rule  applied  in  Harrison 
V.  Bray,  92  N.  C.  488;  Ellett  v.  Newman. 
Id.  619;  Whittaker  v.  Hill,  9«  N.  C.  2. 1  S. 
E.  Rep.  689;  Lumber  Co.  v.  Wallace,  96  N. 
C.  22.  There  Is  error.  To  the  end  an  in- 
junction may  be  granted,  as  In  this  opin- 
ion directed,  let  the  latter  be  certified  to 
tbe  superior  court.    It  Is  so  ordeiM. 


Bond  v.  Wool. 


om  N.  c.  i$») 


(Stmrmne  Oovrt  aj  KorA  CaroUna.    Oct.  U, 
1800.) 

RIPAXL4V  RieKTs— KAViaAsi.a  Watsbs— Ixnnco- 
noN. 

1.  FlaintUt  and  defendant  owned  adloinlng 
lots  fronting  aoath  on  a  navigable  aound,  defend- 
ant's lot  adjoining  plaintiff's  on  the  west  With- 
in Ms  own  Unas,  extended  soatb  over  tbe  water, 
tbe  plaintlfi  built  flsb-houses  and  a  wbart,  to 
which  access  was  had  at  the  west  side  of  Us  lot 
By  extending  the  lines  sUll  further,  deep  water 
could  have  been  reached  by  tbe  plaintiff  at  t^e 
end  of  his  lot,  instead  of  at  the  side.  Held,  that 
the  defendant  had  a  right  to  extend  tbe  lines  of 
his  lot  south  to  deep  vrater,  and  to  improve  be- 
tween them,  though  by  so  doing  he  shut  off  ao- 
oess  to  plaintiff's  wharf  on  tbe  west 

3.  A  littoral  or  riparian  owner  has,  at  com- 
mon law,  a  qualified  Interest  in  tbe  water  front- 
age belonging  by  nature  to  his  land,  and  the  right 
to  construct  tbereon  wharves,  piers,  or  landings. 

&  Thi«  right  is  not  affected  by  AcU  TSf.  C. 
1777,  c.  144,  I  10,  wblch  restricted  to  tbe  water- 
mark the  right  of  entry  on  navigable  waters,  bat 
did  not  by  any  prohibftary  provision  prevent  the 
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riparian  grantee  from  aeqniring.  with  the  abso- 
lute property  to  the  margin  of  the  water,  the 
qosllned  property  which  gave  him  access  to  the 
navigable  water. 

4.  Code  N.  O.  I  8761,  excepted  from  entry 
lands  covered  by  nayigable  streams,  but  "prorid- 
ed  that  persons  owning  lands  on  any  navigable 
sound,  river,  creek,  or  arm  of  the  sea,  may,  for 
the  purpose  of  erecting  wharves  on  the  side  of  the 
deep  water  thereof,  next  to  their  own  land,  make 
entries  of  the  land  covered  by  water  adjacent  to 
their  own,  as  far  as  the  deep  water,  and  obtain 
title  as  In  other  cases. "  Held,  that  the  section 
was  not  Intended  to  wrest  from  the  riparian  own- 
er any  rights  he  already  had,  but  only  to  allow 
him  to  acquire  an  absolute  Instead  of  a  qualified 
property. 

5.  A  mere  threat  to  tear  down  a  wharf, 
without  any  overt  act  evincing  a  purpose  to  exe- 
cute It,  Is  not  sufficient  to  warrant  an  Injtmctlon, 
unless  the  insolvency  of  the  defendant  is  shown. 

This  was  a  cirit  action  heard  before 
Whitarkr,  J.,  at  the  spring  term,  1890,  of 
the  Buperlor  court  of  Chowan  county.  The 
contention  of  the  particH  will  be  better 
underatood  with  the  aid  of  the  map  referred 
to  in  the  testimony: 


6m£ET 


Tbeeomplalntls  asfollowa:  "The  plain- 
tiff, curoplalning;  of  the  defpndant,  says  (1) 
that  on  the  3d  of  November.  1887,  be  was 
the  owner,  and  in  the  quiet  and  rightful 
poBsesHion.of  certain  bntldinga  and  struct- 
ures in  Edenton  at  the  foot  of  Water 
Btr«et,  which  were  used  by  him  in  landloK 


fish  caught  in  the  Albemarle  sound,  and 
paclcing  the  same  for  marliet,  and  which  ha 
had  constructed  at  large  expense;  (2) 
that  these  houses  and  structures  are 
reached  by  boats  from  the  Albemarle 
sound  and  Edenton  bay,  and,  if  this 
means  of  approach  be  cut  off,  they  will 
be  rendered  entirely  valueless;  (3)  that 
on  the  day  named,  the  defendant  threat- 
ened wrongfully  to  tear  down  and  destroy 
said  buildings  and  structures,  and,  unless 
restrained  by  this  court,  will  do  so,  wrong- 
fully and  unlawfully;  (4)  that  the  defend- 
ant also  threatened  at  the  same  time,  and 
has  procured  timber  for  the  purpose  of 
carrying  out  bis  said  threat,  to  construct 
a  wharf  in  Edeuton  bay,  running  out  from 
certain  lots  owned  by  hiui  In  Edenton,  in 
such  a  manner  as  to  obstruct  and  cut  off 
all  approaches  by  water  to  the  plaintiff's 
said  property,  and  so  as  to  obstruct  and 
impair  the  navigation  of  said  bay  and  Al- 
bemarle sound;  (5)  that  Edenton  bay  and 
Albemarle  sound   are  navigable  waters; 

(6)  that  Edenton  is  an  incorporated  town ; 

(7)  that  the  detendant  is  not  a  citieen  of 
the  United  States,  and  has  obtained  and 
can  obtain  no  grant  (or  the  land  covered 
by  the  water  in  which  he  proposes  to  con- 
struct his  said  wharf;  (8)  that  the  said 
action  of  said  Wool  Is  wronglul  and  un- 
lawful. Wherefore  plaintiff  demands  Judg- 
ment that  the  defendant  be  restrained 
and  enjoined  perpetually  from  destroying, 
interrering  with,  and  injuring  the  plain- 
tiff's said  houses  and  structures,  and  from 
obstructing  the  approaches  to  the  same, 
and  from  building  the  wharf  aforesaid, 
and  for  other  relief  to  which  this  com- 
plaint may  entitle  him.  "^ 

The  answer  of  defendant  is  as  follows: 
"The  answer  of  the  defendant  to  the  com- 
plaint of  the  plaintiff  in  this  action  :  (1) 
The  defendant  denies  the  allegation  in  the 
first  section  of  the  complaint  so  far  as  ad- 
mitting title  in  the  buildings  and  hounes 
named,  or  to  the  land  on  wlitch  they  stand, 
in  the  plaintiff,  and  he  denies  the  same. 
He  admits  that  the  plaintiff  Is  in  possession 
of  and  uses  a  house  situated  as  described 
in  the  complaint,  and  for  the  purpose  of 
receiving,  shipping,  and  packing  fish.  (2) 
Defendant  has  not  sufficient  Information 
in  regard  to  the, facts  alleged  in  second 
clause  of  complaint  to  form  a  belief  and 
he  denies  the  same.  (3)  He  denies  that 
he  ever  threatened  to  destroy  ortear  down 
the  building^  erected  by  the  plaintiff,  as 
charged  in  the  third  clause  ot  the  com- 
plaint. Defendant  alleges  that  plaintiff  is 
in  possession  of  a  lot  in  the  town  ot  Eden- 
ton, at  the  intersection  ot  Blount  and 
Oranvilie  streets,  and  which  runs  with 
Granville  street,  and  is  bounded  by  the 
same  to  the  waters  of  Edenton  bay.  The 
defendant  owns  a  lot  adjoining,  running 
from  Blount  street  to  the  waters  of  Eden- 
ton bay;  and  he  alleges  that  the  dividing 
line  between  him  and  the  plaintiff,  con- 
tinued into  the  water,  will  embrace  and 
inclose  nil  the  buildings  and  structures 
erected  by  the  plaintiff.  The  defendant 
was  preparing  to  erect  a  wharf  within  his 
own  lines  upon  the  waters  of  the  bay,  as 
he  hud  a  right  to  do,  and,  to  this  end,  he 
drove  a  line  ot  piles  within  his  own  Unee, 
near  tlie  line  of  the  plaintiff,  but  not  enr 
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croaching  npon,  the  Une  contlnned  In  the 
water,  or  toQCIiIn{;  or  InterferiDK  with 
the  bnl]iling;B  of  the  plain  tiO.  The  plain tlO 
tore  down  a  portion  of  the  defendant's 
piles;  claims  the  right  to  all  the  defend- 
ant's water-front.  The  plaintiff  has  a 
cle^r,  nnubstructed  water-front  to  the  deep 
water  of  the  bay  hy  continuing  his  lines 
In  a  straight  direction,  parallel  with  Gran- 
Tille  street.  The  defendant  also  has  ac- 
cess to  deep  waterby  continuing  his  lines 
in  the  same  direction.  The  plaintllT  is  not 
content  with  reaching  deep  water  himself, 
bat  he  claims  also  the  right  to  run  bis 
lines  across  the  lines  of  the  defendant, 
and  bar  his  access  to  the  water.  Much 
claim  is  inequitable  and  unlawful,  and  is 
the  foundation  of  the  present  action.  (4) 
The  defendant  denies  that  he  ever  threa't- 
ened  or  attempted  to  interfere  with  plain- 
tifTs  buildings.  He  did  procure  timber  to 
build  a  wharf  upon  his  water-front,  within 
his  own  lines  extended  to  deep  water,a8he 
has  a  rightto  do,  and  he  avers  that  be  has 
the  right  lawfully  to  do  this;  but  the 
wharf,  as  he  intended  to  build  it,  would  not 
interfere  with  any  of  plaintiff's  buildings, 
and  cannot  interfere  with  or  injure  them. 
Nor  has  he  made  any  preparation  with 
any  material  or  other  means  tu  do  the 
acts  he  is  charged  with  in  this  section  or 
any  other  section  of  the  complaint.  He 
farther  denies  that  the  erection  of  a  wharf 
npon  his  water-front  at  deep  water  will 
at  all  Interfere  with  or  obstruct  the  access 
of  the  plaintiff  to  the  deep  water  of  the 
bay  or  sound.  Plaintiff  htis  an  onob- 
strncted  way  to  such  deep  water,  which 
would  not  be  touched  at  all,  nor  in  the 
least  obstructed,  by  the  erection  of  his 
wharf.  He  denies  also,  as  charged,  that 
the  erection  of  his  wharf  at  deep  water 
will  obstruct,  or  at  all  Interfere  with, 
the  free  navigation  of^the  bay  or  sound ; 
and  he  denies  that  be  has  yet  erected  any 
wharf.  (5)  He  admits  the  fifth  clause  of 
the  complaint,  and  also  the  sixth  clause. 
(7)  He  denies  the  seventh  allegation  of  the 
complaint.  (8)  He  denies  the  eighth 
clause  of  complaint,  and  alleges  that  the 
plaintiff  has  no  equity,  and  has  alleged, 
none  in  his  complaint.  And  he  prays  to 
be  hence  discharged  with  his  costs,  and 
that  the  Injunction  be  dissolved." 

"The  defendant,  having  obtained  leave 
to  file  an  amended  answer  in  this  cause, 
says  (1)  that  allegations  1,  2,  3,  4,  7,  and 
8  of  the  complaint  are  untrue;  (2)  that 
allegatlouH  6  and  6  thereof  are  true;  (8) 
that  the  buildings  mentioned  In  the  com- 
plaint are  In  and  upon  the  navigable  and 
pabllc  waters  mentioned  in  Item  6  of  the 
complaint, and  a  public  nuisance;  (4)  that 
the  said  buildiuKS  are  constructed  of  the 
most  inferior  kind  of  material,  and  are  not 
worth  more  than  200  dollars;  (5)  that  the 
defendant  Is  entirely  solvent,  and  answera- 
ble in  any  amount  of  damages  which  the 
glaintitf  may  recover  of  him.  Wherefore 
e  prays  that  he  recover  his  cost  of  the 
plaintiff,  and  go  without  day." 

A  lury  was  duly  Impaneled,  and  the  fol- 
lowing evidence  introduced:  H.  A.  Bond, 
Jr.,  tlie  plaintiff,  testified:  "I  am  engaged 
in  the  fishing  business.  My  fish-bouses 
are  at  the  Inter'tectlon  of  Granville  and 
Water  streets;  have  been  there  ever  since 


197S.  Fish-houses  are  located  on  an  old 
sunken  wharf.  At  the  time  I  built,  my 
father  had  possession  of  the  water-lot 
fronting  these  fish-houses.  Defendant 
threatened  to  tear  down  part  of  my 
wharf.  We  had  him  enjoined.  He  want- 
ed to  build  a  fish-house  Immediately  upon 
front  of  landing-place.  This.lf  dune,  would 
destroy  my  water-privileges.  The  draught 
of  my  boats,  loaded,  about  two  feet; 
unloaded,  eight  or  ten  inches.  •  •  • 
The  part  of  the  bay  where  fish-houses  are 
is  known  as  'Matchemacomac  Creek.'  In 
tact,  this  and  Edenton  bay  are  one  body 
of  water.  All  this  water,  up  to  where 
these  bouses  are,  is  navigable  by  small 
boats.  Main  channel  is  about  60or  70  feet 
south,  and  25  feet  west.  Boats  approach 
fish-houses  from  the  bay.  I  built  fish- 
houses,  and  at  that  time  water  about 
same  as  it  Is  now, — 8  inbbes  shallowest 
part,  two  feet  a  t  deepest.  Boats  of  fi  ve  tons 
could  go  to  fish-house.  The  red  line,  the 
short  black  line,  and  the  long  black  line 
running  from  Blount  street  south  to  the 
water.  The  red  line  is  the  one  I  contend 
to  be  the  proper  line  between  me  and  the 
defendant.  The  short  black  line  is  where 
defendant  has  bis  fence.  The  long  black 
line  Is  the  one  defendant  claims  as  the  line 
between  me  and  him.  Defendant  started 
to  run  bis  pilings  60  or  70  feet  from  shore, 
about  on  red  line,  and  towards  my  fish- 
houses.  If  pilings  had  been  run  that  way 
along  red  Hue,  when  they  got  in  front  of 
fish-houses  there  would  be  about  one  foot 
between  pilings  and  wharf.  I  heard  de- 
fendant say  if  I  didn't  remove  my  wharf 
he  would.  He  had  personally  ordered  me 
to  do  it.  No  lot  between  fish-houses  and 
street.  At  time  I  built  fish-house,  from  8 
inches  to  2  feet  on  old  wharf,  I  never  knew 
anybody  to  be  in  possession  of  It.  The 
fish-house  runs  west  from  Granville  street 
into  water."  Redirect  examination: 
**  What  appears  in  map  as  the  west  line  of 
Oranviile  street  is  not  the  true  line;  the 
true  line  Is  west  of  .that.  My  fish-house  Is 
on  Matchemacomac  creek.  India  wharf 
and  John's  island  constitute  the  two 
points  of  the  mouth  of  that  creek.  The 
creek  flows  Into  the  bay.  The  navigable 
water  is  in  front  of  defendant's  hit,  and  on 
the  western  side.  The  difference  between 
depths  of  water  on  western  side  of  defend- 
ant's lot  extended  and  the  water  immedi- 
ately in  front  of  my  wharf  Is  that  on  west- 
em  side  it  is  deep  enough  for  any  boat 
navigating  these  waters,  while  im media t»> 
ly  in  front  of  my  wharf  it  is  not  more  than 
two  feet.  Deep  water  continues  from  de- 
fendant's lot,  extended  half  way  across  to- 
wards my  fish-huuse.  Smallest  boats 
could  get  to  my  fish-house;  ordinary 
boats  could  not.  The  red  line  is  the  true 
line  between  my  father's  lot  and  the  de- 
fendant's lot.  My  fish-houses  don't  ob- 
struct this  line.  In  building  on  defend- 
ant's lot,  deep  water  would  be  reached  in 
less  than  half  the  distance  on  the  western 
side  than  on  the  eastern  side.  Nut  possi- 
ble for  boats  to  run  on  northern.  It  Is 
not  possible  for  boats  to  run  on  north  side 
of  my  fisb-h&use.  There  is  water  there, 
but  It  is  too  shallow.  If  Improvements 
be  not  kept  up,  water  encroaches  upon 
land.    West  line  of  Granville  street  ought 
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to  be  lurther  west."  H.  A.  Bond,  Sr.,  for 
plalntiir,  testified:  "I  remember  when 
the  old  wharf  was  in  nse  all  the  way  from 
the  flsh-houBe  to  my  fence.  That  whurf 
has  sunk  down.  Lot  No.  187  extended 
(rum  Bloant  street  soath  to  the  extennlon 
of  Water  street,  and  includes  and  covers 
the  old  wharf.  Ice-house  company  had 
possession  of  this  lot."  Cross-exam Ina- 
tlon:  "From  southern  boundary  of  my 
lot  the  space  has  been  under  water  ever 
since  I  have  known  it.  Old  wharf  has 
been  down  thirty  or  forty  years.  From 
flsh-house  to  dry  land,  fifty  feet."  H.  A. 
Bond,  Jr.,  plaintilt,  recalled,  testified:  "I 
have  known  lot  No.  187 since  I  was  a  small 
boy.  Am  forty-fire  years  old.  Buildings 
on  it  when  I  first  knew  it;  ice-hoose  on 
it  when  I  first  knew  It,  and  since  then. " 
Cross-examined:  "Ice-hoase  at  comer  of 
Bloant  and  Oranrille  streets,  north-east 
comer  of  lot  No.  187.  N.  S.  Railroad  depot 
situated  in  Matchemacomac  creek.  Large 
steamers,  150  tons,  and  5  or  6  feet  draught, 
come  to  this  depot.  Depot  further  up 
creek  than  my  flsh-house.  From  western 
side  of  fish-hoose  going  south  it  is  150  feet 
to  deep  water.  On  southern  side  of  fisb- 
liouse  water  fifteen  inches  deep.  On  west- 
era  side  ten  inches.  From  south  side  to 
channel  water  gradually  gets  deeper. 
From  dry  land  to  fish-houses  covered  by 
water  ever  since  I  can  recollect.  Going 
north  from  a  line  east  and  west  to  depot 
from  fish-house,  water  six  feet  deep.  Have 
seen  100-ton  vessels  launched  from  lot 
known  as  'Rhip-Yard,'  and  which  is  west 
and  Immediately  adjoining  defendant's 
lot."  Kedtrect:  "Ship-yai-d  lot  66  feet  from 
my  fish-lot.  My  flsh-house  over  the  wa  ter. 
166  feet  from  flsh-house  to  high-water 
mark. " 

Plaintiff  also  introduced  the  following 
evidence:  (1)  Deed  from  W.  D.  Pmden,  ad- 
ministrator, A.  H.  Bond,  to  Uenry  A. 
Bond,  8r.,  conveying  lot  No.  187,  described 
as  follows:  "The  following  real  estate  in 
Edenton,  North  Carolina:  Lot  No.  187,  in 
said  town,  known  as  the '  Ice-Uouse  Lot,' 
containing  one-fourth  acre,  more  or  less, 
bounded  north  by  Blount  street;  east  by 
Granville  street;  south  by  Edenton  bay ; 
and  west  by  Jacob  Wool-Jones' lot."  And 
the  summons  against  the  heirs  at  law  of 
A.  H.  Bond,  petition,  and  orders  in  the 
cause  to  make  real  estate  assets,  under 
which  the  sale  of  the  said  lot  and  deed 
were  made.  (2)  Will  of  Mrs.  Penelope 
Bond,  conveying  the  said  lot  to  A.  U. 
Bond,  describing  it  as  follows :  **  All  my 
right,  title,  and  interest  in  a  certain  wa- 
ter-lot, or  lot  of  land  with  the  water-front, 
and  partially  covered  by  water,  situated 
in  the  town  of  Edenton  on  Granvlllestreet, 
and  commonly  called  the  'Baptising 
Wharf,'  known  and  distinguished  In  new 
plan  of  said  town  as  lot  No.  187,  with  all 
the  appurtenances  thereto  belong^ing. " 
Will  probated  and  recorded  May  term, 
1866.  (8)  Will  of  Samuel  Dickinson  con- 
veying  lot  No.  187  to  Penelope  Bond.  Pro- 
bated December,  1802.  (4)  Summons  in 
this  cause  dated  November  8,  1887.  (5)  Af- 
fidavit of  Jacob  Wool,  defeadant,  dated 
June  16, 1888,  to  become  a  citizen  of  the 
United  States,  in  which  he  swears  he  was 
at  that  tlm*  a  subject  of  Germany.    (6) 


Section  1  of  plaintUTs  eomplalnt,  and  i 
tlon  1  of  defendant's  answer,  as  foDows: 
First.  Section  1  of  complaint:  "Thattm 
the  Sd  of  November,  1887,  he  was  in  tbs 
quiet  and  rightful  possession  of  certain 
buildings  and  structures  in  Edenton  at  the 
foot  of  Water  street,  which  were  used  by 
him  in  landing  fish  caught  in  Albermarto 
sound,  and  packing  the  same  for  market, 
and  which  he  had  constracted  at  -a  large 
expense."  Second.  Section  1  of  original 
answer:  "The  defendant  denies  the  al- 
legation in  the  first  section  of  the  com- 
plaint so  far  as  admitting  title  inthebnild- 
ings  and  bouses  named,  or  to  the  land  on 
which  they  stand,  in  the  plaintiff,  and  he 
denies   the  same.    He  admits   that   the 

Claintilf  is  in  possession  of  and  uses  a 
ouse  situated  as  described  in  the  com- 
plaint, and  tor  the  purposes  of  receiving, 
shipping,  and  packing  fish. " 

The  defendant  demurred  to  the  evldoioe. 
The  court  sustained  the  demurrer,  and 
gave  the  Judgment  set  out  in  the  record. 
The  plaintiff  excepted  (1)  to  the  Jadnnait 
sustaining  the  demurrer  to  the  evidence, 
and  (2)  to  the  Judgment  rendered.  Plain- 
tiff appealed. 

W.  M.  Bond  and  Prudea  A  Vaod,  for 
plaintiff.  Albertaon  d  Son  and  C.  M.  Baa- 
bee,  for  defendant. 

Avert,  J.,  {after  atatiog  the  fketa.)  By 
demurring,  the  defendant  admits  the  trutli 
of  the  testimony  In  the  aspect  most  favor- 
able to  the  plaintiff.  Nelson  v.  Whitfield. 
82  N.  C.  46.  He  therefore  concedes  that 
the  plaintin,  and  those  under  whom  he 
claims,  have  had  open,  notorious,  adverse 
possession  of  lot  No.  187  (which  is  bound- 
ed by  Blount  and  Granville  streets  on  the 
north  and  east,  by  defendant  Jacob  Wool's 
lot  on  the  west,  and  by  Machemacomae 
creek,  an  arm  of  Edenton  bay,  on  the 
south)  for  more  than  50  years,  under  a 
connected  chain  of  title  beginning  wth  the 
will  of  Penelope  Bond  in  the  year  1802.  It 
is  further  admitted  that  the  red  llnemn- 
nlng  about  one  foot  west  of  the  plaintifra 
flsh-house  is  the  western  boundary  line  of 
lot  No.  187  extended  southward  across  or 
into  Machemacomae  creek,  and  that  the 
piles  driven  by  the  defendant  into  the 
water  to  form  a  support  for  his  proposed 
building  were  not,  and  an  extension  ot 
them  would  not  have  been,  at  any  point 
east  of  said  red  line.  Does  the  testimony 
not  denied  show  that  the  defendant.  Wool, 
was  a  trespasser  when  the  action  began? 
We  think  not.  In  the  absence  of  any  spe- 
cific legislation  on  the  subject,  a  littoral 
proprietor  and  a  riparian  owner,  as  is  uni- 
versally conceded,  have  a  qualified  prop- 
erty in  the  water-frontage,  belonging  by 
nature  to  their  land;  the  chief  advantage 
growing  out  of  the  appurtenant  estate  m 
the  submerged  land  being  the  right  of  ac- 
cess over  an  extension  of  thdfr  water- 
fronts to  navigable  water,  and  the  right 
to  construct  wharves,  piers,  or  landings 
subject  to  such  general  rules  and  regula- 
tions as  the  legislature,  in  the  exercise  ot 
its  powers,  may  prescribe  for  the  protec- 
tion of  public  rights  in  rivers  or  navigable 
water.  Gould.  Waters,  S  149;  Yates  v. 
Mllwaukee,10 Wall. 497;  Dutton  ▼.Strong, 
1  Black,  81 ;  Stillman  ▼.  Uanutactnring  Uo., 
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8  Woodb.  ft  M.  639-fi51;  Van  Dolaen  v. 
Ma^or,  etc.,  17  Fed.  Kep.  817;  28  Myer'a 
Fed.  Dec.  'Riparian  andUttoral  Proprie- 
tors, "689-761,  especially  pages  691  and  706; 
Hoock.  Rivers,  §S  280,  281;  State  v.  Nai^ 
rows  Island  aub,  100  N.  C.  477,6  S.  E.  Rep. 
411;  Broadaaz  v.  BalEer,94  N.  C.681;  Rail- 
road Ck>.  V.  Sobamier,  7  Wall.  272;  L«trls 
V.  Keeling,  1  Jones,  (N.  C.)  299. 

Leaving  uur  legislation  out  of  view,  the 
plaintiff  or  H.  A.  Bond.  Sr.,  under  wliom 
he  claims,  is,  at  least  In  the  discussion  of 
this  appeal,  to  be  considered  as  holding, 
as  an  Incident  to  the  ownership  of  lot  No, 
187,  the  right  to  build  flsh-huuses  over  the 
water  at  any  point  east  of  the  red  line, 
and  soathward  and  in  front  of  said  lot  be- 
tween the  land  and  navigable  water,  and 
this  privilege  the  plaintiff  has  exercised 
and  enjoyed  since  the  year  1878,  as  had  his 
father  for  near  20  years  before.  But  the 
defendant,  Wool,  has,  If  his  interest  is  not 
affected  by  our  statute,  a  property  of  the 
very  same  nature  in  all  of  the  water 
bounded  by  his  front,  on  the  north,  the 
red  line  on  the  east,  navigable  wate^  on 
the  south,  and  an  extension  of  his  western 
boundary  line  southward  to  navigable 
water  on  the  west.  He,  too,  has  thn  right 
to  construct  piers,  wharves,  landings,  and 
fish-bouses  within  the  limits  mentioned. 
According  to  the  testimony,  he  had  driven 
pilea  Into  the  earth  under  the  shallow  wa< 
ter  In  a  line  )ost  up  to  and  west  of  the  red 
line,  bnt  had  not  extended  his  foundation 
as  far  south  as  the  plaintiff's  flsh-honses. 
Clearly,  then,  if  the  western  boundary  line 
of  lot  No.  187  be  located  where  plaintiff 
claims  that  it  mns,  the  defendant  had  not 
trespassed  on  the  water-front  of  that  lot 
by  croBsing  over  to  the  east  of  it,  but  had, 
as  far  as  his  plans  were  developed,  by  his 
acts,  shown  a  purpose  tp  avoid  the  conse- 
quences of  occupying  the  territory  east  of 
bis  own  frontage,  or  east  of  the  red  line, 
w^hlcb  meant  the  same.  This  qualified 
property,  that  according  to  well-settled 
principles,  as  Interpreted  in  nearly  all  of 
tbe  highest  courts  of  the  United  States,  is 
necessarily  Incident  to  riparian  owner- 
■blp,  extends  to'  the  submerged  land 
bounded  by  the  water-front  of  a  particu- 
lar proprietor,  the  navigable  water,  and 
two  parallel  lines  extended  from  each  side 
of  bis  front  to  navigable  water.  At  com- 
mon law,  land  covered  by  water  was  the 
snbject  of  grant,  except  where  the  tide 
ebbed  and  flowed,  but,  with  the  exception 
of  a  short  Interval,  land  covered  by  navi- 
gable water  beyond  tbe  influence  of  tides 
was  not  snbject  to  entry  and  grant  under 
tbe  statutes  In  force  in  North  Carolina 
from  1777  to  1864.  Hatfield  v.  Grlmstead, 
7  Ired.  139;  Acts  1777,  c.  114,  (1  Potter's 
Bevlsal,  p.  278;)  Rev.  St.  c.42,  8  1.  The 
Act  of  1864-66  (Code,  {  2761)  provides  that 
"all  vacant  and  unappropriated  land  be- 
longing to  the  state  shall  be  subject  to 
entry  except  lands  covered  by  navigable 
Btreams:  provided,  that  persons  owning 
lands  on  any  navigable  sound,  river,  creek, 
or  arm  of  tbe  sea,  for  the  purpose  of  erect- 
log  wharves  on  the  side  of  the  deep  waters 
thereof,  next  to  their  lands,  may  make  en- 
trtoa  of  tbe  land  covered  by  water  adjacent 
to  their  own  as  far  as  the  deep  water  of 
■acta  Bonnd,  river,  creek,  or  arm  of  tbe  sea. 


and  obtain  title  as  In  other  cases.  But 
persons  making  such  entries  shall  be  con- 
fined to  straight  lines  including  only  the 
fronts  of  their  own  tracts,  and  shall  in  no  re- 
spect obstructor  impair  navigation.  And 
when  any  such  entry  shall  be  made  in  front 
of  the  lands  of  any  incorporated  town,  the 
town  corporation  shall  regulate  the  line 
on  deep  water  to  which  entries  shall  be 
made.  And  for  all  lands  thus  entered, 
there  shall  be  paid  into  the  treasury  the 
sum  of  one  dollar  per  acre.  Also,  when 
any  person  shall  have  erected  a  wharf  on 
public  lands  of  the  description  aforesaid, 
before  the  passage  of  this  section,  such 
person  shall  have  the  liberty  to  enter  said 
land,  including  his  wharf,  ander  the  re- 
strictions, and  upon  the  terms,  above  set 
forth."  It  seetns  that  the  act  of  1777,  c. 
114,  §  10,  restricted  the  right  of  entry  on 
navigable  waters  to  the  water-mark,  but 
did  not,  by  any  prohibitory  provision, 
prevent  the  riparian  grantee  from  acquir- 
ing, with  the  absolute  property  to  the 
margin  of  the  water,  the  qualified  proper- 
ty, which  gave  him  access  to  the  navigable 
v^ater,  and  the  right  to  erect  piers  and 
wharves  so  that  he  might  utilise  tbe  water 
for  transportation  of  persona  and  tbs 
products  of  the  land.  The  act  of  1864-66 
(Code,  1 2761,  par.  1)  made  an  exception  in 
favor  of  riparian  owners  of  land  on  any 
"navigable  sound,  river,  creek,  or  arm  of 
the  sea,"  by  giving  to  thein  the  exclusive 
prlvileg^e  of  acquiring  the  absolate  fee  in 
the  precise  territory  on  their  fronts,  in 
which  they  already  held,  as  incident  to  the 
original  grant,  the  qnalifled  property  or 
appurtenant  right,  which  we  have  defined. 
It  docs  notseem  that  the  general  assembly 
Intended,  if  it  had  the  power  to  do  so,  to 
wrest  from  riparian  proprietors  any  rights 
that  they  already  held,  but  to  allow  them, 
at  a  fair  price,  to  acquire  an  absolute  in- 
stead of  a  qnalifled  property.  It  is  appar- 
ent that,  where  one  holds  lands  abutting 
upon  navigable  waters  of  the  kind  men- 
tioned in  the  act,  it  would  be  the  part  of 
wisdom,  if  the  right  of  access  to  and  use 
of  the  water  is  at  all  valuable,  to  close 
with  the  state,  and  take  the  proffered  title 
in  fee.  One  of  the  advantages,  of  whicb 
we  can  conceive,  arises  out  of  the  provis- 
ions of  the  very  next  subsection  to  that 
we  are  diflcnssing;  so  that  in  no  view  of 
the  case  has  tbe  plaintiff  or  his  lather  ac- 
quired more  than  a  qualified  property  In 
the  land  covered  by  water,  or  any  right 
or  Interest  whatever  west  of  the  red  line, 
while  tbe  defendant  has  driven  no  piles 
east  of  that  line.  The  defendant  has  not, 
therefore,  committed  any  trespass  on  the 
plaintiff's  front.  If  the  defendant.  In  order 
to  gain  access  to  the  deep  water  on  hia 
own  natural  front,  bad  located  a  flsb- 
honse  immediately  west  of  that  occupied 
l)y  the  plaintiff,  he  would  not  In  any  view 
of  the  case  have  incurred  liability  to  an 
action  on  the  part  of  the  plaintiff.  Tbe 
plaintiff  offered  no  grant.  He  had  a  right 
to  take  out  a  patent  only  for  tbe  land  ex- 
tending out  to  the  deep  water  between 
the  red  line,  and  a  prolongation  of  bis 
eastern  boundary-line  southward  towards 
the  bay.  If  his  flsh-house  opened  on  deep 
water  only  on  the  west,  he  could  remove 
it  far  enough  south  to  gain  access  to  nav- 


Digitized  by 


v^oogle 


286 


SOUTHEASTERN  BEPOBTEB,  Vol,  12. 


(N.  0. 


Igable  water  by  tbe  soutbem  door,  and  he 
or  bis  father  has  tbe  privilegre  of  acquiring 
title  to  the  land  on  bis  natural  front  to 
that  point.  There  Is  no  greneral  allesa- 
tlon  in  the  complaint  that  tbe  defendant 
had  treBpassed  upon  th)  plaintiff's  land, 
(lot  No.  187,)  but  a  specific  charge  that  he 
has  trespassed  by  driving  piles  into  the 
land  covered  by  water  along  a  certain 
line.  If,  tberefore,  there  Is  evidence  to 
show  a  trespass  north  of  the  shore  by 
crossing  over  the  red  line,  there  is  no  alle- 
gatiun  in  the  complaint  that  would  corre- 
spond with  the  proof,  even  under  the  lib- 
eral rule  laid  down  in  Harris  v.  Sneeden, 
104  N.  C.  369,  10  S.  £.  Rep.  477. 

Tbe  only  remaining  question  Is  whether 
the  teBtimony  establishes, the  right  of  the 
plaintiff  to  demand  a  perpetual  injunc- 
tion in  order  to  restrain  the  defendant 
from  injuring  or  destroying  the  flsh-houso, 
or  any  part  of  it.  Notwithstanding  tbe 
denials  in  the  answer,  tbe  defendant,  by 
demurring  to  the  evidence,  admits  that  he 
threatened  to  tear  down  a  part  of  plain- 
tiff's wbarf,  and  proposed  to  build  a  fish- 
bouse  and  landing  immediately  west  of 
that  occupied  by  plaintiff,  and  that  he 
said  in  the  plaintiff's  precence,  after  order- 
ing the  latter  to  remove  his  said  wharf, 
that  if  the  order  should  not  be  obeyed,  he 
would  remove  It  himself.  As  we  have  al- 
ready stared,  in  substance,  the  testimony 
not  only  fails  to  establish,  prima  fncte,  a 
continuous  trespass  on  tbe  part  of  tbe  de- 
fendant upon  any  portion  oi  the  premises 
claimed  by  tbe  plaintiff,  but  it  does  not 
show  even  that  bis  lot  or  water-front  has 
at  any  time  been  actually  invaded  by  tbe 
defendant.  His  demand  for  extraordina- 
ry relief  rests,  therefore,  solely  upon  the 
Idea  that  he  may  rightfully  invoke  the  aid 
of  equity  to  prevent  the  threatened  Injury 
to  the  fish-house  or  wharf.  The  general 
rule  is  that  where  one  is  shown  to  be  en- 
gaged in  committing  acts  that  would 
amount  to  waste,  if  his  occupation  or  en- 
try upon  the  land  is  wrongful,  equity  will 
not  interpose  by  injunction  unless  (1)  the 
plaintiff  also  sets  up  an  apparently  good 
title,  and  the  owner  (alls  to  deny  at  all, 
or  to  sufflclently  controvert,  such  claim 
of  title;  (3)  unless  It  appears  by  tbe  alle- 
gation of  specific  facts  that  the  acts  com- 
plained of  will  probably  be  productive  of 
irreparable  injury  to  the  plaintiff.  Aa  a 
general  rule,  too,  such  relief  will  not  be 
granted  to  put  a  stop  to  or  prevent  the 
commission  of  waste,  unless  it  appears, 
lilcewise,  that  the  party  who  is  doing  the 
injury  Is  insolvent;  but  an  exception  to 
this  general  principle  grows  out  of  the 
provision  of  chapter  401,  Laws  1885,  that 
It  shall  not  be  necessary  to  allege  the  in- 
solvency of  a  defend  ant  where  the  trespass 
Is  continuous  in  its  nature,  or  consists  In 
the  cutting  and  removing  of  timber-trees. 
The  facts  admitted  fall  to  bring  this  case 
within  the  exception.  Rollins  v.  Henry, 
n  N.  C.  467;  Dunkart  v.  RInehart,  87  N. 
C.  224;  Lumber  Co,  v.  Wallace,  93  N.  C.  22; 
Ousby  V.  Neal,  99  N.  C.  146.  5  S.  E.  Rep. 
901 ;  Lewis  v.  Lumber  Co.,  99  N.  C.  11.  6  S. 
B.  Rep.  19;  Frink  v.  Stewart,  94  N.  C.  484, 
The  mere  threat  made  by  tbe  defendant, 
who  is  perfectly  solvent,  toteardo\ina 
part  of  a  landing,  without  any  overt  act 


evincing  a  purpose  to  execute  It,  is  not  of 
itself  sufficient  to  warrant  tbe  interposi- 
tion of  the  court  of  equity.  High,  InJ. 
425;  Gibson  v.  Smith,  2  Atk.  182.  The 
threatened  injury  differs  widely  from  tbe 
tearing  down  of  dwelling-houses,  or  the 
cutting  down  of  fruit-trees,  or  orna- 
mental trees,  for  which  it  has  been  held 
that  there  could  not  be  sufficient  compen- 
sation in  damages.    High.  In].  462. 

For  obvious  reasons,  tbe  defendant  baa 
the  right  to  build  a  wharf  or  landing  on 
his  own  water-front,  and  cover  it  so  as  to 
protect  fish  or  other  articles  landed  there, 
and  he  will  not  be  restrained  in  the  exer- 
cise of  this  right,  because,  in  building  at 
the  deep-water  line,  he  may  cut  off  tbe 
western  approach  to  the  plaintiff's  boose, 
or  close  its  western  door.  There  is  no 
error,  and  tbe  judgment  below  is  affirmed. 

aw  N.  C.  M») 

Jones  et  al.  v.  Hoooard  at  al. 

(Supreme  Court  of  North  CaroMna.    Deo.  IB. 
1890.) 

AppBii.  BT  Both  i>ABTn»— Kboord. 
1.  Wlien  both  parties  appeal,  a  transcript  of 
the  record  must  be  sent  up  for  each.    This  rule 
cannot  be  waived  by  consent  of  counsel.    Ferry 
V.  Adams,  06  N.  C.  847,  8  S.  B.  Rep.  669. 

8.  The  transcript  is  Imperfect  If  it  does  not 
appear  therefrom  with  reasonable  certainty  that 
the  court  was  duly  held,  and  that  it  had  obtained 
Jurisdiction  of  the  padrties  by  service  or  waiver  of 
process.  Utate  v.  Butts,  91  N.  C,  5S4;  Daniel  v. 
Kogers,  95  N.  C.  184:. 
(SyUabus  by  the  Court.) 

Appeal  from  superior  court,  Bertie  coun- 
ty. 
Wlnaton  A  WUIIams,  for  appellants. 

Clark,  J.  The  transcript  of  the  record 
is  defective  in  several  particulars. 

1.  Though  it  appears  that  both  plaiDttH 
and  defendant  appealed  only  one  tran* 
script  is  sent  up,  it  does  not  appear  wbich. 
Hence  the  appeal  cannot  be  determined. 
Perry  t.  Adams,  96  N.  C.  347,  2  S.  E.  Rep, 
659. 

2.  It  does  not  "  appear  In  tbe  record  with 
reasonable  certainty  that  a  court  was 
held  by  a  judge  authorised  by  law  to  hold 
it,  and  at  the  time  and  place  prescribed 
by  law,"  State  v.  Butts,  91  N.  C.  524. 
There  is  in  the  transcript  a  copy  of  a  coin- 
mission  to  a  judge  to  hold  a  term  of  Bertie 
court  In  lieu  of  the  judge  regularly  desig- 
nated by  statute,  and  a  judgment  certi- 
fied to  have  been  signed  by  him,  but  noth- 
ing to  show  that  in  fact  be  attended  and 
held  that  term  of  the  court.  Clerks  in 
making  up  transcripts  for  this  court  should 
follow  the  requirements  of  law  as  stated 
by  tbe  present  chief  justice  In  the  case  just 
cited,  omitting  in  civil  cases,  of  course, 
the  recital  as  to  the  grand  jury. 

3.  The  transcript  of  tbe  record  does  not 
show  any  process  nor  pleading,  nor  that 
the  defendants  have  been  brought  Into 
court  by  any  means  known  to  tbe  law. 
There  appears  only  a  statement  of  facta 
agreed,  signed  by  counsel,  a  judgment  and 
leave  to  both  parties  to  appeal  Id  fyrmm 
pauperis  upon  certificate  and  affidavit 
filed,  and  a  copy  of  the  Judge's  commission 
as  just  stated.  This  is  not  a  controversy 
"submitted  without  action, "  under  Code^ 
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S  667.  It  larks  the  eeBentlal  requirements 
of  that  section.  WHmlugton  v.  Atkinson, 
88  N.  C.  64;  Jones  v.  Commissioners,  Id. 
66.  There  Is  uo  waiver  of  process  ap- 
parent, nor  aDything  to  show  that  the 
eanse  was  properly  conatltatefl.  The  case 
Is  the  same  as  that  of  Buwiand  v.  Mitch- 
ell, 90  N.  G.  G49,  and  Daniel  v.  RoKers,  96 
N.  C.  134.  Since  these  defects  have  been 
called  to  the  attention  of  the  parties,  a 
second  transcript  has  been  sent  up  which 
contains  a  ropy  of  the  complaint,  state- 
ment of  facts  agreed,  and  judgment.  There 
te  still  neither  process-,  waiver  thereof,  nor 
answer,  nor,  in  Hen  thereof,  an  affidavit 
ander  Code,  567,  nor  anght  to  show  that 
the  term  of  the  conrt  was  regularly  held, 
nor  that  the  cause  was  regularly  consti- 
tuted in  court.  We  cannot  assume  juris- 
diction upon  such  a  record,  and,  to  the 
end  that  a  full  and  perfect  transcript  may 
be  sent  up,  the  cause  Is  remanded. 


OOT  N.  C.  «E6) 

MoNBOE  et  aJ. 


▼.  LSWALD. 


ISupreme  Court  oj  North  Carolina.    Nov.  18, 
1890.) 

Chkditobs'  Bcll — Consolidation  or  Aonom. 

1.  .Where  an  action  in  the  nature  of  a  Judg- 
ment aeditors'  bill  is  pending,  It  Is  error  to  dis- 
miss prooeedings  suppiementuy  to  execution  in- 
stituted in  behalf  of  another  creditor  against  the 
same  debtor. 

2.  Where  several  of  such  proceedings  are 
pending,  and  the  same  property  is  sought  to  be 
sabjected,  or  wherb  in  either  of  such  proceedings 
a  receiver  is  appointed  of  property  which  is  the 
■abject  of  the  other  proceedings,  the  court  should, 
In  proper  cases,  order  that  the  same  be  consoli- 
dated, preserving  the  priorities  acquired  by  the 
mpenor  diligence  of  the  various  litigants. 

(S]/aahu»  by  the  Court.) 

"This  cause,  coming  on  to  be  heard  be- 
fore the  clerk,  and  being  heard  upon  the 
motion  of  the  defendant  to  dismiss  the 
sapplemental  proceedings  and  order  in  the 
above  entitled  cause,  and,  after  argument 
of  counsel  on  both  sides,  it  being  made  to 
appear  to  the  satisfaction  of  the  court 
that  there  is  now  pending  iu  this  court  a 
creditors'  bill  in  the  name  of  Roberts  & 
Hoge,  in  behalf  of  themselves  and  all  oth- 
er creditors  of  said  K.  Lewald,  and  that 
same  was  pending  prior  to  the  institution 
of  these  proceedings,  the  court  doth  con- 
sider that  upon  this  fact  the  said  supple- 
mental procedings  be  dismissed,  and  that 
the  order  made  in  said  cause  be  vacated, 
and  the  costs  of  these  proceedings  be 
taxed  against  the  plaiutifls.  From  which 
Judgment  the  plaintiffs  appeal  to  the  Judge, 
and  all  the  papers  in  the  case  are  herewith 
handed  up,  this  January  16, 1890.  Notice 
given  to  defendant's  counsel.  C.  O.  Cain, 
Clerk  of  Superior  Court." 

"The  above  cause,  coming  on  to  be  beard 
on  appeal  from  the  order  of  the  clerk  of 
the  superior  court  of  Cumberland  county, 
and  being  heard  by  me  at  chambers,  in 
Carthage,  Moore  county,  after  due  notice 
to  the  attorneys  for  the  plaintiffs  and  de- 
fendants, and  the  counsel  of  both  parties 
being  present,  after  hearing  the  argument 
of  both   parties,  and  reading  the  record 

Erodnced  t>efore  me,  it  is  ordered  and  ad- 
dgpd  that  the  order  of  the  clerk  dlsmlss- 
g  the  sopplemental  proceedings  made  on 


the  16th  January,  1890.  be,  and  the  same 
Is,  overruled,  and  the  -order  as  made  by 
bim  on  January  14,1890,  requiring  said  dOi 
fendant  to  appear  before  a  referee  be,  and 
the  same  is,  declared  to  tie  in  full  force,  ex- 
cept as  to  the  time  when  the  said  defend- 
ant shall  appear  and  answer,  and  the  clerk 
will  modify  said  order  as  to  the  time  when 
the  said  defendant  shall  appear  and  an- 
swer, and  with  said  modification  the  said 
order  is  declared  In  full  force.  J.  G.  Bt- 
NUM,  Judge  Presiding. " 

From  this  order  defendant  appealed. 

N.  W.  Baj',  for  appellant.  A.  W.  Hajr. 
wood,  tor  appellee. 

Shepherd,  J.,  {after  stating  tbe  facts  as 
above.)  The  plaintiffs  obtained  a  Judg- 
ment against  the  defendant,  and  insti- 
tuted proceedings  supplementary  to  exe- 
cution. Tbe  clerk  dismissed  the  proceed- 
ings, because,  prior  to  their  commence- 
ment, "Roberts  &  Hayes,  in  behalf  of 
themselves  and  all  other  creditors"  of  the 
defendant,  had  commenced  a  "creditors' 
bill"  against  him  In  the  said  county,  and 
that  said  action  was  still  pending.  At 
this  term  of  the  court.  In  Hancock  v. 
Wooten,  ante,  199,  we  have  endeavored  to 
aistlngalsh  a  "general "from  a  "judgment 
creditors'  "  bill.  TJie  mere  addltWm  to  the 
title  "  in  behalf  of  all  other  creditors,  "etc.. 
does  not  necessarily  determine  the  tme 
character  of  the  action.  In  a  general  cred- 
itors' bill,  all  of  tbe  creditors  should  be 
permitted  to  come  In  and  be  made  parties. 
In  a  judgment  creditors'  bill  this  Is  not  r»- 
quired,  and  it  may  be  Instituted  by  one  or 
any  number  of  creditors  who  may  choose 
to  unite.  They  may  Invite  others  to  come 
in  and  join  them  in  the  prosecution  of  the 
suit,  but  unless  they  do  so  the  court  can- 
not, by  compelling  in  proper  cases  the 
joinder  of  new  parties,  or  by  consolidat- 
ing the  action  with  other  proceedings,  de- 
prive the  original  suitors,  or  those  who 
have  with  their  consent  united  with  them, 
of  any  priorities  they  may  have  acquired 
by  their  superior  vigilance.  be  com- 
mencement of  such  an  action  creates  a 
preference  by  way  of  equitable  Hen  as  to 
such  real  estate  as  is  sought  to  be  sub- 
jected, and  a  lien  also  attaches  upon 
cbusps  In  action  and  other  personal  prop- 
erty from  the  time  they  come  into  the  cus- 
tody of  tbe  court  through  a  receiver,  or 
otherwise.  The  preferences  thus  created 
operate,  we  repeat,  only  upon  such  prop- 
erty as  is  thus  sought  to  be  subjected, and 
hence  it  may  follow  that  several  of  such 
bills  or  proceedings  supplementary  to  exe- 
cution may  be  prosecuted  at  the  same 
time,  without  interiering  with  each  other. 
When,  however,  they  do  conflict,  as  where 
the  same  property  is  sought  to  besut)- 
Jected,  or  where  a  receiver  is  appointed  In 
one  proceeding  of  property  which  is  the 
subject  of  another,  the  court  should  order 
the  proceedings  to  be  consolidated,  and 
they  may  thus  be  continued,  preserving 
the  respective  priorities  or  preferences  of 
the  various  litigants.  Now,  if  we  apply 
these  principles  to  the  present  case.  It  is 
clear  that  his  honor  very  properly  reversed 
the  ruling  of  the  clerk  dismissing  the  pro- 
ceedings. 

Tbe  case  does  not  contain  any  partlco* 
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lara  as  to  tb«  craditora'  bill  of  Boberts  ft 
Hays,  mor  have  we  any  Idea  wliat  proper- 
ty ia  Hought  to  be  subjected  therein.  In 
the  absence  of  anything  appearing  to  the 
contrary,  the  debtnr  being  alive,  and  sued 
as  an  Individual,  we  must  assuine  that  It 
is  ajudgiuent  creditors'  bill;  and,  this  be- 
ing so,  it  by  no  means  follows  that  the 
latter,  which  may  be  directed  against  only 
a  part  of  the  debtor's  property.  Is  tu  ex- 
clude all  other  proceedings.  Even  if  they 
conflicted,  neither  should  be  dismissed,  but 
they  should  be  consolidated,  as  we  have 
suggested.  This  would  be  otherwise  in 
the  case  of  a  general  creditors'  bill,  in 
which  proceeding  all  persons  interested 
must  be  made  parties,  and  independent 
actions  will  either  be  dismissed  or  enjoined. 

There  is  nothing  In  the  objection  that 
the  appeal  was  heard  by  his  honor  in  the 
district,  but  in  a  county  other  than  that 
in  which  the  proceeding  was  pending. 
If  all  appeals  from  the  clerk  were  required 
to  be  so  heard,  Infinite  delay  and  trouble 
would  ensue.  Such  is  not  contemplated 
by  the  Code  of  Civil  Procedure,  c.  5,  where 
appeals  in  such  cases  are  provided  for. 

Affirmed. 

(107  K.  a-617) 

Tbkxlkr  t.  HOL.L.BB  et  a/. 

(Supreme  Court  qf  North  CaroUiia.    Nov.  H, 
1890.) 

WlUM— NaTUBS  or  ESTiLTB. 

After  making  a  special  bequest  to  her  sis- 
ter, testatrix  bequeathed  to  her  au  equal  share  of 
her  estate  without  any  restriction.  Five  years 
later  testatrix  executed  a  codicil  proriding  that 
should  her  sister  "die  without  lawful  issue,  then 
and  In  that  event  it  is  my  will  and  desire  that 
ttie  part  or  parts  of  my  estate  hereby  willed  to 
hershall  revert  to  my  estate  to  be  equallydivided 
among  Uie  other  legatees. "  Held,  that  the  sister 
took  her  share  absolutely,  her  title  to  be  defeasi- 
ble whenever  she  died  without  leaving  issue. 

Appeal  from  superior  court,  Bowan 
county.  ' 

The  testatrix  of  the  plaintiff,  adminis- 
trator with  the  will  annexed,  among 
other  provisions  In  her  will,  provided  as 
follows:  "(1)  I  will  and  bequeath  to  my 
sister  Louisa  Holler  my  red  bedstead  and 
bedclotblng.  »  »  *  (3)  I  will  and  be- 
queath all  the  balance  of  my  estate  of 
every  sort  and  kind  to  my  brother  Oodfrey 
Bescherer,  Elisabeth  Trexler,  Margaret 
Ellis,  Evelia  Wilson,  Christina  Jackery, 
Louisa  Holler,  and  the  children  of  my 
brother  John,  (as  one  share.)  This  be- 
queath is  to  include  money,  notes,  and 
everything  else,  to  them,  their  heirs  and 
assigns,  forever,  subject  nevertheless  to 
the  following  restrictions,  to- wit :  That 
part  or  parts  of  my  estate  willed  to  my 
Bisters  Elizabeth  Trexler,  Margaret  Ellis, 
and  Christina  Jackery  to  be  to  their  entire 
use  and  control,  or  to  the  control  of  such 
persons  as  may  be  appointed  by  them,  and 
not  in  any  event  to  be  subject  to  the  use 
or  control  or  to  the  payment  of  the  debts 
of  their  husbands."  In  a  first  codicil  to 
this  will  she  further  provided  as  follows : 
"  Whereas,  I,  Sophia  Bescherer,  have  made 
my  last  will  and  testament  in  writing,  bear- 
ing date  of  tbe  22d  day  of  July,  A.  D.  1860, 
and  have  thereby  made  sundry  devisesand 
bequests  according  to   the  then-existing 


circumstances,  but  which  drcumstancea 
having  been  materially  changed,  I  do  by 
this  my  writing,  which  I  do  hweby  declare 
to  be  a  codicil  to  my  said  will  to  l>e  taken 
aud  construed  as  part  thereof,  will  aud 
direct  that  In  item  Sof  said  will  the  follow- 
Ing  changes  and  additions  shall  be  made 
so  OB  to  read  after  the  words  '  restric- 
tions,' to-wit :  '  That  part  or  parts  of 
my  estate  willed  to  my  sisters,  Elisabeth 
Trexler,  Margaret  Ellis,  Christina  Jackery, 
Evelia  Wilson,  and  Louisa  Holler  to  be 
to  their  entire  use,  behoof,  and  control,  or 
to  be  under  the  control  of  such  persons  as 
may  be  appointed  by  them,  and  not  In  any 
event  to  be  subject  to  the  use  or  control 
or  to  the  payment  of  the  debts  of  their 
husbands  now,  or  hereafter  by  marriage; 
and  should  my  sister  Louisa  Holler  die 
without  lawful  Issue,  then  and  in  that 
event  it  is  my  will  and  desire  that  the 
part  or  parts  of  my  estate  hereby  willed 
to  her  shall  revert  to  my  estate  to  be  di- 
vided equally  among  the  other  legatees 
heretofore  named  in  said  will. "  In  a  sec- 
ond codli-ll.  It  Is  further  provided  as  fol- 
lows: "  Whereas,  the  executor  named  in 
the  foregoing  will,  viz., Thomas  E.Brown, 
has  moved  to  Texas,  I  do  now,  in  this  my 
codicil,  to  be  taken  as  part  of  my  will, 
revoke  said  appointment,  and  in  lieu  and 
instead  thereof  do  nominate,  constitute, 
and  appoint  Moses  L.  Holmes  as  my  only 
executor  of  this  my  last  will  and  testa- 
ment; and  it  is  further  my  will  and  desire 
that,  Margaret  Ellis  having  become  in- 
sane, wherever  in  the  foregoing  will  be- 
quests and  devises  have  hitherto  been 
made  by  me  to  Margaret  Ellis  and  her 
children,  the  disposition  of  said  bequests 
and  devises  shall  be  entirely  changed 
so  as  to  read  to  Moses  L.  Holmes,  as 
trustee  of  Margaret  Ellis,  for  her  sole 
benefit  and  use  and  behoof  during  her 
natural  life,  and  at  her  death  said  bequests 
aud  devises  shall  go  to  my  sister  Chris- 
tina, and  her  children,  and  my  brother 
John,  and  his  children,  share  and  share 
equally  and  alike,  and-  instead  of  givlne 
any  interest  whatever  in  said  devises  and 
bequests  to  the  children  of  Margaret  Ellis, 
either  directly  or  remotely,  I  do  hereby 
bequeath  to  each  of  said  children,  Mary 
and  James,  the  sum  of  $60,  each  to  be 
paid  by  my  executor  or  his  representativa 
out  of  my  personal  estate. "  It  is  stated 
and  agreed  in  the  case  stated  on  appeal 
"  (3)  that  the  whole  of  said  estate  is  and 
will  be  distributable  in  money  to  the  lega- 
tees named  In  said  will,  of  which  the  de- 
fendant Louisa  Holler  Is  entitled  to  a 
share  of  one-seventh  part,  amounting  to 
about  twelve  hundred  dollars,  when  said 
estate  shall  be  fully  settled  up;  (4)  that 
the  defendant  Louisa  Holler  Is  the  wife  of 
the  defendant  George  Holler  aud  is  about 
fifty-two  years  old,  and  has  never  borne 
children;  (5)  that  the  defendant  Louisa 
Holler  claims  that  under  the  provisions  of 
said  will  she  is  entitled  to  one-seventh 
part  of  said  estate  absolutely,  wlthoat 
any  condition  or  restriction  whatever; 
(6)  that  the  plaintiff,  administrator,  is  ad- 
vised and  believes  that  said  defendant  Is 
only  entitled  to  receive  the  Interest  on  th* 
moneys  aforesaid  during  her  life,  and  that 
this  court  should   appoint  a  trustee  to 
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ettectnate  said  tnut  tor  ber  benefit,  during 
life,  and  tor  the  benefit  ot  tbe  legatees  In 
remainder  in  tbe  event  ot  ber  dying  wltb- 
ont  leaving  lawtnl  issue,  and  be  demands 
Judgment  accordingly.  The  defendant 
Louisa  Holler  contended  that  under  the 
said  win  she  took  an  absolute  estate  as 
one  ot  tbe  legatees  and  tbe  administrator 
that  Louisa  took  only  a  fee-simple  estate, 
defeasible  upon  ber  dying  without  leaving 
issue,  and  that  a  trustee  should  be  ap- 

Eolnted  to  bold  tbe  estate  t>equeathed  to 
er,  to  pay  her  tbe  Interest  thereon  during 
her  lite,  and  after  her  death,  in  case  she 
died  without  issue. to  pay  the  principal  to 
certain  persons  mentioned  in  said  will. 
His  honor  was  of  opinion  that  Louisa 
Holler  took  a  fee-simple  estate,  defea«lble 
upon  ber  dying  without  issue,  and  gave 
Judgment  accordingly,  and  appointed  a 
trustee.  From  this  judgment  Louisa  Hol- 
ler and  her  husband  George  W.  Holler  ap- 
pealed." 

Craig  <S  Ctetnent  and  Charles  Price,  tor 
appellants.    T.  F.  Klati,  tor  appellee. 

Hbrrimon,  C.  J.,  (after  stattng  tbe  facts 
as  above.)  The  intention  ot  the  testatrix 
roust  prevail,  and  that  Intention  must  be 
gathered  and  ascertained  from  a  Just  and 
reasonable  interpretation  ot  tbe  will  itsdt, 
giving  due  weight  and  Importance  to  its 
several  specific  provisions,  and  these  as 
affected  or  modified  by  other  parts  ot  it,  it 
there  be  such,  bearing  more  or  less  upon 
the  same.  The  interpretation  must  be 
made  in  the  light  ot  tbe  rules  of  interpre- 
tation and  principles  ot  law  applicable, 
the  purpose  being  always  to  ascertain  and 
effectuate  the  intention  ot  the  testator. 
We  are  ot  opinion  that  the  testatrix  in  this 
case  did  not  intend  that  her  sister  Lotiisa 
Holler  should  take  the  property  be-' 
qneatbed  to  her  absolutely,  if  she  should 
survive  the  testatrix.  She  took  the  prop- 
eity  absolutely,  ber  title  to  be  defeasible, 
however,  it  sbe  should  die  without  lawful 
issue,  whenever  this  might  be,  after  the 
death-  of  tbe  testatrix.  It  might  be  other- 
wise, and,  as  contended  by  tbe  appel- 
lants, if  tbe  clause  of  the  will  simply  Pre- 
scribed, "and  should  my  slater  Louisa  Hoi- 
tor  die  without  lawful  Issue,  then  and  in 
that  event  is  my  will  and  desire  •  •  • 
[that  the  share  I  give  her  is]  to  be  divided 
equally  among  the  other  legatees  hereto- 
fore named  in  said  will. "  But  the  clause 
contains  tbe  other  significant  and  impor- 
tant words  "that  tbe  part  or  parts  of  my 
estate  hereby  willed  to  ber  shall  revert  to 
my  estate,"  etc.  These  words  certainly 
Imply,  that  tbe  testatrix  contemplated 
that  ber  sister  should  have  the  property 
in  ber  possession,  and  utie  tbe  same  as  her 
own,  and  In  the  contingency  specified  it 
should  "revert  to  my  [her]  estate  to  be  di- 
vided," etc.  Clearly  it  was  not  Intended 
that  Locisa  should  have  the  property  in 
ber  possession  and  use  tbe  same  in  the 
lite-time  of  the  testatrix.  Then  if  she  had 
died  in  tbe  life-time  of  the  teHtatrix,  how 
could  the  "part  or  parts"  of  the  estate  so 
bequeathed  revert  as  and  for  the  purpose 
intended?  Obviously  It  could  not  sore- 
vert.  In  tbe  absence  of  any  provision  in 
the  will  to  tbe  contrary  it  most  follow 
tbat  the  ttstatrix  had  In  view  and  refer- 
v.l28;E.no.7— 19 


to  the  death  of  her  sister  Louisa,  the 
Ame  appellant,  after  her  own  death,  and 
after  ber  will  should  take  effect.  More- 
over, tiie  clanse  in  question  contemplates 
"  thatthe  part  or  parts  ottheestate"  that' 
should  so  revert  should  be  at  once  divided 
as  directed  on  tbe  happening  of  the  death 
ot  Louisa  without  lawful  issue;  but  this 
could  not  be  done  in  tbe  life-time  ot  the 
testatrix.  8he  must  therefore  have  in- 
tended tbat  such  division  should  take 
place  on  the  happening  of  the  contingency 
specified  after  her  own  death.  Such  purpose 
further. appears  in  that  the  testatrix  pro- 
vided in  the  first  codicil  that  the  bequests 
to  her  sisters,  including  her  sister  Louisa, 
should  **  be  to  their  entire  use,  behoof,  and 
control,  or  to  be  under  the  control  of  such 
persons  as  may  be  appointed  by  them,  and 
not  In  any  event  to  be  subject  to  the  use 
or  control  or  to  the  payment  of  the  debts 
of  their  husbands  now,  or  hereafter  by 
marriage. "  This  contemplates  the  use 
and  control  ot  tbe  property  after  tbe  will 
took  effect,  and  after  the  death  of  tbe  tes- 
tatrix. Tbe  counsel  for  the  appellants 
contended  that  if  the  testatrix  intended 
that  her  sister  Louisa  should  have  only 
the  use  of  the  property  bequeathed  to  her, 
sbe  would  have  provided  a  trustee  for  ber, 
as  she  did  in  the  second  codicil  tot  her  In- 
sane sister.  This  argument  is  not  sound. 
She  had  a  special  reason  for  appolntinj^ 
tbe  trustee  for  her  insane  sister, — that  ot 
ber  insanity.  This  did  not  at  all  apply  to 
Louisa.  HilHard  v.  Kearney,  Busb.  Eq. 
281;  Davis  v.  Parker,  69  N.  C.  276;  Mur- 
chison  V.  Whit  ted,  87  N.  C.  465 ;  Price  v.  John- 
son, 90  N.C.  693;  Buchanan  V.Buchanan, 99 
N.C.  808,  6  S.  E.  Bep.  430;  Williams  v. 
Lewis.  100  N.  C.  143,  6S.  £.  Bep.  485.  Judg- 
ment affirmed. 

~~-  (87  Va.  193) 
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FUunnre— Aicsjn>KBirrs— Cabbibbs— iKJUsna  to 
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1.  Under  Ciode  Va.  1887,  $  8884,  providing 
that,  if  at  the  trial  there  appears  to  be  any  vari- 
ance between  the  evidence  and  pleadings,  the 
court.  If  it  considers  that  sabstantial  justloe  will 
be  jnvmoted,  may  allow  the  pleadings  to  be 
amended  on  such  terms  as  it  may  decree  reason- 
able, it  is  proper  to  allow  a  declaration  to  whidi 
a  demurrer  has  been  sustained  to  be  amended. at 
bar  by  striking  out  immaterial  words,  and  to  re- 
fuse to  remand  the  case  to  rules. 

2.  In  an  action  for  personal  Injuries,  where 
defendant's  theory  of  the  accident  is  that  plain- 
tiff was  in]nred  while  attempting  to  alight  from 
its  train  before  it  arrived  at  its  usual  stopping 
place,  and  wUle  it  was  in  motion,  and  plaintiff's 
theory  is,  that  it  was  at  its  usual  stopping  place, 
and  was  stationary,  evidence  of  what  haid  previ- 
ously been  the  customary  stopping  place  at  that 
station  is  admissible. 

8.  The  accident  ooonrred  at  night,  during  a 
snow-storm,  while  it  was  intensely  dark,  and 
the  platforms  of  the  cars  were  covered  with 
snow.  Plaintiff,  a  woman,  was  unattended,  and 
was  inoumbered  by  heavy  clothing  and  parcels. 
There  was  no  platform  at  the  station,  and  defend- 
ant's servants,  though  present,  rendered  plain- 
tiff no  assistance.  Held,  that  it  was  not  error  to 
charge  that,  if  there  was  no  platform  or  other  prop- 
er landing  place  at  the  stopping  place,  and  defend- 
ant's servants  rendered  plaintill  no  assistance,  in 
alighting,  and  if  for  want  of  such  landing  plao» 
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end  asslstanbe  plaintiff  was  Injured  without  taxxlt 
on  ber  part,  she  could  reoorer. 

4.  It  was  proper  to  charge  that,  if  the  aod- 
dent  was  caused  by  defendant's  tallnre  to  light 
the  stopping  place,  it  was  liable,  wiieta  there 
was  evidence  that  there  were  no  lights. 

F:  L.  Smith,  tor  plaintiff  in  error.  E,  E. 
Meredith  aud  C.  E.  NIcoi,  (or  defendant  in 
error. 

RicnARDSoN,  J.  ThlB  to  a  writ  of  error 
to  a  Judftnient  of  the  circuit  court  of  the 
county  of  Prince  William,  rendered  on  the 
14th  day  of  May,  1889,  in  an  action  of  .tres- 
pass on  the  case,  wherein  Irene  U.  Hern- 
don.  an  infant  under  21  years  u(  age,  by 
ber  next  friend,  Kendrick  E.  Uemdou,  was 
plaintiff,  aud  the  Alexandria  &  Fredrlcks- 
burK  Railroad  Company  was  defendant. 
The  object  of  the  suit  was  to  recover  dam- 
ages for  Injuries  alleged  to  have  been  In- 
flicted upon  the  plaintiff  through  the  neg- 
ligence of  the  defendant.  The  facts,  as 
they  appear  by  the  certificate  of  the  trial 
Judge,  are  as  follows:  The  plahitlff  was, 
on  the  17tb  day  of  December,  1887.  a  pas- 
senger on  one  of  the  defendant's  trains 
from  Washington  City  to  Quautico,  In 
Virginia.  The  train  left  Washington  at 
4:55  P.  M.,  and  reached  Qnantico  6:05  p.  m. 
of  the  same  evening.  As  the  train  ap- 
proached Quantico,  the  name  of  the  sta- 
tion was  announced  by  a  brakeman,  Skid- 
more,  who  opened  the  front  door  of  the 
rear  car,  and  then  turned  and  opened  that 
of  the  next  car  In  front,  leaving  both  doors 
open.  He  then  resumed  bis  position  on 
the  Intermediate  platform,  and  remained 
there  until  QuanTlco  was  reached,  when 
he  descended  to  the  ground,  and  stood  at 
thetoot  of  the  steps  of  the  front  platform 
of  the  rear  car,  with  lighted  Inmp  In  hand, 
'  to  assist  passengers  leaving  the  car.  The 
conductor  was  at  the  front  end  of  the 
smoking-car,  In  the  discharge  of  his  duty; 
hl^  presence  there  being  required  by  the 
boisterous  conduct  of  three  drunken  negro 
passengers.  The  evidence  was  conflicting 
as  to  the  position  of  the  rear  brakeman, 
Evans;  the  plain  tiff  testifying  that  he  was 
sitting,  asleep,  near  the  rear  end  of  the 
rear  car,  In  which  she  was  riding,  with  his 
lantern  sitting  on  the  floor  near  him,  as 
she  passed  by  on  her  way  out  of  the  rear 
car,  and  the  brakeman  denying  that  be 
was  asleep,  and  protesting  that  he  did 
not  see  her  go  past  him.  After  the  ap- 
proach to  Quantico  was  announced,  the 
train  (lid  not  stop  until  that  station  was 
reached,  when  it  did  stop,  and  remained 
five  minutes, — ample  time  for  ail  passen- 
gers wishing  to  leave  the  train  to  do  so. 
After  the  train  stopped  at  Quantico,  the 
plaintiff,  Irene  Herndon,  was  found  In  the 
ditch  by  the  side  of  the  railroad  track  at 
a  point  133  feet  north  of  the  depot.  The 
ditch  had  sloping  sides,  and  was,  at  its 
lowest  depression,  22  Inches  from  the  low- 
er stt-p  of  the  car.  The  evidence  was  con- 
flicting as  tu  the  position  of  the  train  after 
It  stopped,  and  as  to  its  length.  The 
plaintiff  fell  from  the  train,  but  the  evi- 
dence was  conflicting  as  to  whether  the 
train  was  In  motion  or  standing  at  the 
time  she  fell ;  she  testifying  that  It  was 
then  standing.  She  was  riding  In  the  rear 
car  when  the  train  approached  Qnantico, 


and  It  was  from  the  rear  platform  or  steps 
of  that  car  that  she  fell  in  attempting  to 
leave  the  train.  By  the  fall  she  was  ren- 
dered unconscious,  and  remained  so  until 
she  was  discovered.  She  was  assisted  to 
the  depot,  and  she  walked  thence  a  halt 
mile,  to  the  bouse  of  Mr.  Bladen,  a  rail- 
road employe,  where  she  remained  and 
was  cared  (or  until  the  next  dajr,  when 
she  was  sent  for,  and  removed,  In  an  opm 
sleigh  to  her  father's  home  in  Stafford 
county,  10  miles  distant  from  Quantico. 
The  cars  were  In  good  condition,  the  rear 
car,  In  which  the  plaintiff  was  riding,  be- 
ing new.  There  was  a  platform  at  each 
end  of  each  car,  with  an  Iron  band-rail  oa 
each  side  o(  the  steps,  which  were  three  in 
number,  each  step  being  10  Inches,  except 
the  lower  step,  which  was  22  inches,  from 
the  ground.  The  cars  and  the  rooms  la 
the  depot  were  lighted.  Between  the 
depot  and  the  point  where  the  plaintiff 
was  discovered  alter  ber  (all  a  streetabout 
10  (eet  wide  crosses  the  railroad  at  right 
angles,  and  there  was  a  plank  walk  about 
3  or  4  feet  wide  extending  along  this  street 
eastwurdly  towards  the  Potomac  river. 
The  depot  Is  not  owned,  but  Is  used,  by 
thedefendant.  There  isno  platform  there, 
hut  (rom  the  depot  along  the  railroad 
thereto  a  level  sidewalk  some  3  or  4  feet 
wide,  extending  to  the  plank  sidewalk.  A 
person  alighting  from  either  the  (ront  or 
rear  platlorm  o{  the  rear  car.  In  the  posi- 
tion It  was  described  as  occupying  by 
Bladen,  the  delendant's  witness  on  the  oc- 
casion In  question,  after  the  train  became 
stationary,  would  alight  on  level  ground, 
and  be  able  t<i  reach  the  depot  by  passing 
along  the  sidewalk.  But  as  to  the  trne 
position  of  the  train,  or  the  rear  end  of 
the  rear  car  thereof,  the  evidence  Is  also 
conflicting.  At  the  time  of  the  accident, 
the  plaintiff  had  on  an  unusual  quan- 
tity of  clothing,  and  an  overcoat  ur 
cloak  of  thick  black  cloth,  reaching  to  or 
near  her  (eet,  and  a  small  satchel  aud 
picture  In  her  hands.  By  the  fall  the 
plaintiff,  besides  being  severely  bruised 
about  ber  face,  sustained  a  fracture  of  the 
superior  maxillary  bone,  and  the  loss  of 
seven  teeth,  and  such  Impairment  of  vision 
that  she  cannot  read  or  sew  at  night,  or 
on  cloudy  days,  resulting.  In  the  opinion 
of  ber  physician,  from  the  shock  to  her 
nervous  system,  and  from  which.  In  bto 
opinion,  she  will  never  recover.  On  the 
occasion  of  the  accident  there  were  no  sta- 
tionary lights  atthe  depot.  No  assistance 
was  rendered  the  plaintiff  in  alighting 
from  the  train.  The  night  was  intensely 
dark.  There  had  been  a  heavy  fall  of 
snow  during  the  day,  and  when  the  train 
reached  Quantico  snow  was  still  falling, 
but  not  so  rapidly. 

The  trial  judge  certifled  that  the  forego- 
ing were  all  the  lacts  proved,  but.  In  addi- 
tion, also  certifled  the  evidence.  At  the 
October  term,  1888.  of  said  circuit  court, 
the  defendant  demurred  to  declaration, 
and  the  court  sustained  thedemurrer.  but, 
without  remanding'  the  case  to  rules,  aJ- 
loweil  the  declaration  to  be  amended  at 
bar,  by  expunging  certain  Immaterial 
words.  But  the  case  was  continued  nntU 
tbeMayt^rm,  18K9,  when  It  was  tried.  At 
the  trial  the  court,  at  the  Instance  of  the 
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plaintiff,  gave  to  fhe  Jury  two  Instrnc- 
nons,  to  which  the  defendant  objected: 
"(1)  The  court  Instructs  the  Jury  that.  U 
they  beliere  from  the  evidence  that  at  the 
time  of  the  plaintiff's  being  injured  there 
was  no  platform  or  other  proper  landing 
placeattbe  train's  stopping  place  atQuan- 
tico.  and  the  defendant's  servants  did  not 
assist  the  plaintiff  to  alight,  and,  for  want 
of  such  platform  or  landing  place  and  as- 
sistance in  alighting  the  plaintiff  was  in- 
jured, without  fault  on  her  part,  tbtn  the 
jury  must  find  tor.  the  plaintiff.  (2)  The 
court  further  instructs  the  Jury  that,  if 
they  believe  from  the  evidence  the  night 
on  which  the  plaintiff  was  injured  was 
Intensely  dark, and  the  vision  of  the  plaiif- 
tiff  was  further  obstructed  by  a  fierce 
snow-storm  that  was  ragging  at  the  time, 
and  that  the  defendant  failed  to  light  the 
station  or  stopping  place  at  Quantlco, 
and  tbat.lnconsequenceof  the  defendant's 
failure  to  so  light  the  station  or  stopping 
place  at  tjuautlco, the plainttff.ia attempt- 
ing to  alight  from  defendant's  train,  fell 
and  was  injured,  without  fault  on  her 
part,  then  the  Jury  must  find  for  the 
plaintiff. "  At  the  time,  also,  the  plaintiff, 
having  Introduced  evidence  tending  to 
prove  that  she  was,  on  tlie  17th  .day  of 
December,  1^7,  a  passenger  on  a  train  of 
the  defendant  company,  to  be  transported 
from  Washington  city  to  Quantlco.  and 
tbat  she  had  sustained  Injury  at  the  last- 
named  place  owing  to  the  neglect  and  de- 
fault of  the  defendant,  offered  to  prove  tbe 
place  at  which  It  was  customary  tor  ^he 
defendant  to  stop  Its  trains  before  the  ac- 
cident In  question,  to  which  the  defendant 
objected;  but  the  court  overruled  tbe  ob- 
jectitm,  and  allowed  the  evidence  to  be  in- 
troduced. Tbe  Jury  found  tor  the  plaintiff, 
and  assrssed  her  damages  at  $5,000; 
whereupon  the  defendant  moved  the  court 
to  set  aside  the  verdict  ascontrary  to  the 
law  and  the  evidence,  and  to  grant  a 
new  trial ;  but  the  court  refused  the  mo- 
tion, and  gave  Judgment  according  to  the 
finding  of  the  Jury,  and  the  defendant  ex- 
cepted to  this  ruling,  as  it  had  already 
done  to  tbe  previous  rulings  referred  to. 
The  cEne  is  here  on  writ  of  error  and  sa- 
persedeas  to  said  Judgment  of  the  circuit 
court. 

On  behalf  of  the  plaintiff  in  error,  several 
objections  are  taken  and  relied  upon  as 
grounds  for  tbe  reversal  of  the  Judgment 
of  the  circuit  court. 

1.  The  first  assignment  Is  tbat  the  court 
below  erred  In  refusing  to  remand  the  case 
to  rules,  and  In  allowing  the  plaintiff  to 
amend  at  bar,  after  sustaining  tbe  defend- 
ant's demurrer  to  the  plaintiff's  declara- 
tion. We  fail  to  perceive  any  cause  of  re- 
versal In  the  actiun  of  the  court  in  this  re- 
spect. Had  the  amendment  been  of  such 
a  nature  as  to  render  necessary  some 
change  in  the  defenHe.and  a  trial  had  been 
forced  upon  the  defendant  at  the  same 
term  at  which  the  amendment  was  al- 
lowed, then  there  would  have  been  ground 
of  complaint.  But  the  amendment  con- 
sisted merely  In  striking  out  of  the  declara- 
tion certain  superfluous  and  immaterial 
words,  and,  moreover,  the  trial  was  de- 
layed until  the  succeeding  term.  It  is  not 
oiUy  common,  but  commendable,  practice 


for  trial  courts  to  allow  amendments  in 
the  pleadings  at  bar  without  putting  the 
partyto  tbe  unnecessary  trouble  and  ex- 
pense ot  going  back  to  rules,  provided  thd 
other  party  is  not  put  to  the  dlsadvanr 
tage  of  being  forced  into  trial  on  new  and 
difficult  issues.  Moreover,  we  have  statu- 
tory provisions  allowing  amendments  to 
be  made  both  before  and  at  the  trial,  and 
without  imposing  the  necessity  of  going 
back  to  rules.  Code  1887,  §§  82.58.  8263,  3384. 
The  last-named  section  provides  that,  "It 
at  the  trial  of  any  action,  there  appears 
to  be  any  variance  between  the  evidence 
and  allestations  or  recitals,  the  court,  if  It 
consider  that  substantial  justice  will  be 
promoted,  and  that  tbe  opposite  party 
cannot  be  prejudiced  thereby,  may  allow 
the  pleadings  to  be  amended,  on  such  terms 
as  to  the  payment  of  costs  or  postpone- 
ment of  the  trial,  or  both,  as  it  may  de- 
cree reasonable. "  The  amendment  in  the 
present  case,  if  not  within  tbe  letter,  is  cer- 
tainly witbin  tbe  spirit,  of  this  provision 
of  the  statute,  and  the  decisions  of  this 
court  have  been  In  accord  with  such  liber- 
al policy. 

2.  The  second  assignment  Is  that  tbe 
cireult  court  erred  in  allowing  the  plain- 
tiff, the  defendant  in  error  here,,  to  offer 
evidence  tending  to  show  where,  prior  to 
December  17,  1897,  the  date  of  the  accl- 
dent,It  had  been  customary  for  tbe  defend- 
ant, tbe  plaintiff  in  error  here,  to  stop  its 
trains  on  arriving  at  Quantico.  T,h\B  ob- 
jection cannot  be  maintained.  It  is  a  set- 
tled rule  of  evidence  that,  whatever  tends 
to  prove  the  Issue,  or  constitutes  a  link 
In  tbe  chain  of  proof,  Is  relevant  and  ad- 
missible. 1  Greenl.  Ev.  $  51a.  From  thr 
examination  of  its  own  witnesses  and  the 
cross-examination  ot  the  plaintiff's  wit- 
nesses, the  obvious  theory  of  the  defend- 
ant company,  at  the  trial  was  that  the 
plaintiff  fell  and  received  her  Injuries  by 
reason  of  her  attempting  to  a  light  from 
the  train  before  its  arrival  at  the  custom- 
ary stopping  place,  and  while  It  was  stiU 
In  motion ;  while  the  theory  Of  the  plain- 
tiff was  that  the  train  bud  arrived  at  the 
theretofore  customary  stopping  place, 
and  was  standing,  when  she  attempted  to 
leave  It,  and  was  injured.  It  is  therefore 
clear  that  testimony  to  the  effect  tbat  the 
company's  treUns  theretofore  had  habit- 
ually  stopped  at  a  particular  place  did 
tend  to  prove  the  Issue,  and  was  admissi- 
ble ;  in  other  words,  such  testimony  cer- 
tainly tended  to  create  some  ground  ot 
presumption  that  on  the  night  of  the  ac- 
cident the  train  was  stopped  at  the  point 
where  the  plaintiff  fell  and  was  Injured, 
and  that  It  was  standing  at  the  time,  and 
was  not  In  motion,  though  of'  course  any 
mere  presumption  thus  fousded  would 
necessarily  have  to  yield  to  positive  evi- 
dence to  the  contrary.  In  recognition  ot 
this  rule,  this  court  held  in  Railway  Co.  y. 
Rogera,  76  Va.  443,  that  testimony  "is  ad- 
missible to  prove  that  the  locomotive  tbat 
fired  Rogere'  woods  had,  on  other  occa- 
sions, emitted  sparks  and  set  flra  to  prop- 
erty along  the  railway.  In  order  to  show 
negligence  on  the  part  of  tbe  company.* 

3.  The  third  assignment  is  that  the  dp- 
cult  court  erred  In  giving  the  two  instruc- 
tions set  forth  above.    It  is  not  aecessaiy 
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to  repeat  them,  and  tbey  will  be  now  con- 
iildered  In  the  order  in  which  they  wera 
given. 

As  to  the  first  instmction,  can  It  be 
doubted  that  a  carrier  of  pasHengers  is  un- 
der obligation  to  provide  platforms  or 
other  safe  conveniences  for  passengers  to 
alight  on  at  their  stations,  and  to  deliver 
passengrers  safely  thereon?  We  think  not. 
There  is  abundant  authority  for  the  prop- 
osition that,  if  there  be  no  platform  at 
the  train's  usual  stopping  place,  the  rail- 
way company  is  negligent ;  and  it  its  serv- 
ants do  nut  asalst  passengers  to  alight, 
and  If,  for  want  of  such  assistance,  a  pas- 
senger in  aligbtine  be  injured  without 
fault  on  his  part,  the  company  is  liable  to 
him  In  damages  therefor.  Fatt.  By.  Ace. 
Law,  §  257  et  seq. ;  Shear.  &  R.  Neg.  §  275; 
Aug.  Carr.  468 ;  Ballroad  Co.  v.  Whltfleld,44 
Miss.  486,4^.  And  the  care  and  attention 
which  the  carrier  is  bound  to  nse  in  assist- 
ing passengers  to  alight  from  his  train 
depentl»upon  the  necessity  which  tbey  are 
under  for  assistance,  as,  for  instance,  when 
the  passenger  is  aged  and  decrepit,  or  a 
child, or  a  female  unattended  and  helpless. 
In  the  present  case,  the  railroad  company 
was  called  upon,  by  every  consideration 
of  duty  and  humanity,  to  exercise  the 
highest  degree  of  vigilant  care  tor  the  safe- 
ty of  its  passengers.  A  fierce  snow-storm 
was  raging.  The  platform  of  the  cars  and 
the  steps  leading  therefrom  were  necessa- 
rily covered  with  snow,  and  rendered  dan- 
ger jus,  especially  to  an  ubattended  female 
passenger  incumliered  as  was  this  one, 
yet  she  received  no  assistance,  no  atten- 
tion whatever,  and  was  permitted  to 
walk  forth  into  the  blinding  storm,  and 
to  encounter  all  the  perils  of  the  situation, 
her  knowledge  of  which,  and  her  capacity 
to  avoid  them,  were  almost  as  nothing 
compared  to  those  of  the  company's  serv- 
ants, who  were  present,  and  charged  with 
the  duty,  but  did  nothing  to  aid  her  in 
her  position  of  peril. 

In  the  very  instructive  case  of  McDon- 
ald V.  Railroad  Co.,  26  Iowa,  124,  a  case 
presenting  some  of  the  prominent  features 
of  the  case  at  bar.  Chief  .lustlce  Dillon 
laid  down  the  following  rule  as  applicable 
to  all  cases  of  injury  about  stations  and 
in  entering  cars:  "Railway  companies  are 
bound  to  keep  in  a  safe  condition  all  por- 
tions of  their  platforms  and  approaches 
thereto,  to  which  the  public  do  or  would 
naturally  resort,  and  all  portions  of  their 
station  grounds  reasonably  near  to  the 
platforms,  when  passengers,  or  those  who 
have  parcbased  tickets  with  a  view  to 
take  passage  on  their  cars,  would  natural- 
ly or  ordinarily  be  likely  to  go. "  In  that 
case  the  plalnUIf,  in  company  with  her 
husband,  purchased  a  ticket  at  Cedar  Rap- 
ids upon  the  defendant's  line  of  railway  to 
Fulton,  III.  In  attempting  to  get  aboard 
the  train  some  20  minutes  before  it  was 
time  for  it  to  leave,  and  at  a  point  some 
distance  from  the  usual  place,  she  stepped 
upon  the  end  of  a  plank  in  the  platform, 
which,  being  loose, and  oat  of  place  atone 
end,  gave  way,  and  let  her  down  upon  the 
track  bead  foremost  under  the  train,  break- 
ing her  leg,  and  otherwise  Injuring  her. 
It  was  so  dark  that  the  plaintiff  could 
not  see  the  condition  of  the  plank.    The 


defendants  showed  that  the  point  at 
which  the  injury  happened  was  some  300 
feet  from  the  station,  and  that  the  usual 
place  for  passengers  to  get  on  and  oB  the 
train  was  at  a  point  immediately  In  front 
of  the  station.  It  was  also  shown  by  ttw 
defendant  that  It  was  customary,  when 
the  train  arrived  from  the  west,  as  in  that 
instance,  to  run  back  so  as  to  bring  the 
baggage  and  express  cars  to  a  point  op- 
posite the  freight  depot,  for  the  pari>ofW 
of  discharging  and  receiving  baggage  and 
express  matter.  This  movement  on  the 
occasion  of  the  accident,  placed  the  pas- 
senger coaches  west  of  the  west  end  of  the 
platform,  so  that  the  nearest  passenger- 
car  was  about  one  car  length  beyond  the 
steps  at  the  west  end  of  the  platform.  It 
was  while  the  cars  wore  thus  standing 
that  the  platntitt,  without  waiting  for 
them  to  be  drawn  up  to  the  platform  is 
front  of  the  passenger  depot,  started  foi 
them,  walking  the  whole  length  of  the  plat* 
form,  and  in  descending  the  steps  received 
the  injury  for  which  the  action  was 
brought.  The  defendant  also  produced  ev- 
idence to  the  effect  that  there  was  plunty 
of  room  to  get  on  and  off  the  trains  from 
the  platform;  that  there  was  no  necessity 
for  any  one  to  go  down  the  steps,  where 
the  accident  occurred  to  get  on  the  train; 
that  before  leaving,  all  trains  drew  up 
before  the  passenger  depot,  and  stopped 
to  take  on  passengers;  that  said  steps 
were  not  intended  or  used  for  passengers 
to  get  on  the  trains ;  and  that  the  acci- 
dent happened  15  or  20  minutes  before  the 
leaving  time  of  the  train.  In  that  case, 
the  defendant  asked  the  court  to  instruct 
the  jury  as  follows:  "(1)  If  the  jury  be- 
lieve from  the  evidence  that  the  defend- 
ant, at  the  time  of  the  alleged  injury  at 
the  station  at  Cedar  Rapids,  was  provid- 
ed with  a  safe  and  suitable  platform  in 
front  of  and  adjacent  to  the  passenger 
rooms  of  said  station,  so  that  passengers 
could  safely  and  conveniently  pass  from 
said  room  to  the  train,  and  that-  passen- 
ger trains  stopped  at  said  platform  for 
the  purpose  of  receiving  passengrers,  and 
it  said  plain titt,  in  attempting  to  get  npoo 
said  train  by  a  different  and  unusual  way, 
and  at  a  different  and  unusual  place,  met 
with  said  accident,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  action.  (2) 
That  as  the  plaintiff,  Margaret  McDonald, 
attempted  to  enter  the  train  at  a  place 
not  prepared  nor  designed  by  the  defend- 
ant for  receiving  passengers  on  trains, 
there  being  no  paramount  necessity  for  so 
doing,  and  In  making  sucb  attempt  she 
received  the  said  injury,  thraiher  ownfanlt 
contributed  to  the  same,  and  the  plaintiff 
cannot  recover.  (3)  The  liability  of  the 
defendant  as  a  common  carrier  did  not 
commence  as  to  the  plaintiff  until  the  train 
which  they  were  to  take  was  drawn  up 
at  the  usual  place  fur  receiving  passengers, 
unless  they  were  directed  by  some  author- 
ized agent  of  defendant  to  go  upon  the 
train  at  another  and  different  place, or  be- 
fore the  train  reached  the  usual  place." 
Each  of  these  instructions  was  refused  by 
the  trial  court,  and  the  defendant  except- 
ed. 

The  court,  after  referring  to  the  issue 
made  by  the  pleadings,  charged  the  jury 
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aa  foIlowB:  "The  principal  qaestlon  tor 
yon  to  determine  is,  by  whose  fault  or 
n^Hgence  did  the  accident  occar?  It  one 
of  the  steps  was  loose,  and  not  nailed 
down,  by  reason  of  which  the  accident 
happened,  it  is  snch  a  want  of  care  as 
wonld  render  the  defendant  liable,  unless 
yon  find  that  the  accident  happened  or 
was  contributed  to  by  the  want  of  ordi- 
nary care  and  prudence  on  the  part  of  the 
plaintiff.  It  is  for  you  to  determine  fron^ 
the  evidence  whether  the  plaintiff  used  or- 
dinary care  and  prudence  in  leaving  the 
dei)ot  and  going  to  the  cars  by  the  way 
and  at  the  time  she  did,  and  by  ordinary 
care  is  meant  such  care  and  prudence  as 
an  ordinarily  prudent  person  would  exer- 
cise under  like  circumstances.  If  you  find 
that  an  ordinarily  prudent  person  wonld 
not  have  gone  down  the  steps  of  the  plat- 
form where  the  accident  occurred,'  but 
would  have  waited  until  the  passeuger- 
cais  were  opposite  the  passenger  depot, 
then  the  defendant  is  not  liable;  and  If 
yon  find  that  the  plaintiff  went  by  a  way 
wMch  was  ■  not  used  or  traveled  over  by 
passengers  to  enter  the  cars,  and  that  a 

gerson  of  ordinary  prudence  would  not 
are  gone  by  that  way,  you  may  fairly 
infer  that  there  was  a  want  of  ordinary 
care  on.  her  part.  Passengers  must  exer- 
cise ordinary  care  in  approaching  and  en- 
teriuK  the  cars.  It,  however,  you  find  that 
the  defendant  backed  its  train  up  to  the 
place  where  it  stood  when  the  accident 
happened ;  that  persons  could  convenient- 
ly and  safely  approach  the  train  where  it 
then  stood  but  for  the  defective  step,  and 
there  was  no  rule  or  regulation  of  thecom- 
pany  prohibiting  persons  from  approach- 
ing the  cars  by  that  way ;  and  that  an 
ordinarily  prudent  person  would  have  ap- 
proached the  train  by  that  way,— the  de- 
fendant is  liable  if  the  accident  occurred 
by  reason  of  the  defective  step. "  To  this 
charge  the  defendant  company  excepted, 
but  it  was  on  appeal  folly  sustained.  This 
Iowa  case  will  illustrate  the.  propriety  of 
the  instruction  under  consideration,  the 
first  of  the  two  instructions  given  in  the 
present  case,  as  well  as  the  correctness  of 
the  finding  therein.  The  rule  laid  down 
by  Chief  Justice  Dillon  recognizes  it  to  be 
the  duty  of  railway  conipauies  not  only 
to  have  at  their  stations  safe  and  con- 
venient platforms  for  the  use  of  passen- 
gers but  the  duty  also  to  keep  all  portions 
thereof,  and  all  approaches  thereto,  to 
which  the  public  do  or  would  naturally 
resort,  as  well  as  all  portions  of  their  ste^ 
tion  grounds,  reasonably  near  to  the  plat- 
form, in  good  repair.  In  the  pi-esent  case 
there  was  no  platform  at  the  station, 
and  the  company's  servants  rendered  the 
defendant  In  error  no  assistance  in  her  at- 
tempt to  alight  from  the  train.  It  cannot 
therafore  be  said  that  the  circuit  court 
erred  in  instructing  the  Jury  "that,  if  they 
believe  from  the  evidence  that  at  the  time 
of  the  plaintiD's  being  injured  there  was 
ilo  platform  or  other  proper  landing  place 
at  the  train's  stopping  place  at  Quantico, 
■nd  the  defendant's  servants  did  not  assist 
the  plaintiff  to  alight,  and  for  want  of 
■ucb  platform  or  landing  place  and  assist- 


ance In  allgbting  the  plaintiff  was  tnjiired, 
without  fault  on  her  part,  then  the  Juy 
must  find  for  the  plainUft. " 

As  to  the  second  instruction,  we  are  of 
opinion  that  there  was  evidence  npon 
which  to  found  it,  and  that  the  proposi- 
tion of  law  therein  contained,  as  to  the 
neglect  to  light  stations  and  platforms,  is 
supported  by  abundant  authority.  In 
Reed  v.  Axtell,  84  Va.  238,  4  8.  E.  Rep.  687, 
this  court  said:  "The  law  undoubtedly 
impresses  upon  a  railroad  company  the 
duty  of  keeping  its  stations  and  premises 
in  such  safe  condition  as  that  its  passen- 
gers, in  the  exercise  of  ordinary  care,  can 
get  npon  or  leave  the  same,  or  go  where- 
ever  they  are  expressly  or  impliedly  invited 
to  go,  without  injury;  and  this  embraces 
suitable  steps  and  platforms  as  well  as 
suitable  lights.  Keefe  v.  Railroad  Co., 
142 Uass.  %1,7  N.E.Rep.874;  3  Wood,  By. 
Law,  S  810,  and  cases  cited. "  See,  also, 
Railroad  Co.  v.  Morris,  81  Grat.  at  page 
a07,  where  this  court,  per  Bckks,  J.,  after 
stating  that  the  conductor  should  have 
cautioned  the  passenger  not  to  attempt 
to  get  oft  until  the  train  stopped,  said : 
"The  company  was  also  In  fault  in  not 
having  stationary  lights.  •  •  •  And 
this  defect  made  it  all  the  more  incumbent 
on  the  conductor  to  exercise  more  than 
usual  care  and  caution  in  letting  off  pas- 
sengers." This  language  is  peculiarly 
appropriate '  in  the  present  case,  where  an 
unattended  and  incumbered  female  pa». 
senger  was  permitted  to  go  forth  trom  the 
traiti  wholly  unaided,  and  to  grope  her 
way  in  the  midst  of  a  fierce  storm  and  in- 
tense darkness. 

The  position  of  the  plaintiff  in  error, 
that  the  appointments  at  country  sta- 
tions are  not  required  to  be  so  safe  and 
so  well  adapted  to  guard  the  lives  and 
security  of  persons  as  those  of  cities,  has 
not  the  sanction  of  law,  reason,  or  Justice. 

4.  The  fourth  and  last  assignment  of  er- 
ror is  the  refusal  of  the  court  to  set  aside 
the  verdict  of  the  Jury  and  award  a  new 
trial.  As  already  stated,  there  Is  in  this 
case  the  unusual  feature  of  a  certificate  of 
the  evidence  as  well  as  a  certificate  of  the 
facts  proved.  There  can  be  no  question 
that  the  certificate  of  facts  is  paramount; 
the  rule  w  lilch  prevails  in  this  court  being 
that  what  the  trial  Judge  has  certified  to 
be  the  facts  proved  in  the  trial  court  are 
to  be  accepted  by  this  court  as  final  and 
conclusive,  unless  manifestly  erroneous. 
Here,  however,  whether  the  facts  certified 
or  the  evidence  certified  be  considered,  the 
result  will  be  the'  same;  for  when,  under 
section  8484,  Code  1887,  the  rules  govern- 
ing a  demurrer  to  evidence  are  applied, 
and  all  the  parol  evidence  of  the  plaintiff 
in  error  that  is  in  conflict  with  theevldence 
of  the  defendant  in  error,  has  been  discard- 
ed, and  full  faith  and  credit  Is  given  to  the 
evidence  deduced  by  thedefendautin  error, 
as  well  as  to  all  Inferences  that  are  fairly 
dedoclble  therefrom,  there  can  remain  no 
question  whatever  that  the  refusal  of  the 
court  below  to  set  aside  the  verdict  and 
grant  a  new  trial  was  correct,  und  that 
the  Judgment  complained  of  is  right, 
and  must  be  aflSrmed. 
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(87  Va.  177) 

BixMK  ▼.  Bear  et  al. 

iaupnme  Court  ef  Appeal*  cif  Virgtnla.    Deo. 
4,  WW.) 

JuDsmHTB— Lntirs— Prioritt. 
moogb  the  Hen  of  a  judgfznent' which  st- 
taohed  before  a  homestead  In  the  land  was 
claimed,  cannot  be  enforced  while  the  homestead 
exists,  it  has  priority  on  the  land  after  the  home- 
stead Is  abandoned  over  a  deed  of  trust  executed 
during  the  oooupanoy  of  the  land  as  a  homeatead. 

John  E.  Roller,  for  appellant.  J,  8. 
Batnsberger,  for  appellees, 

HwTON,  J.  At  the  January  term,  1877, 
of  the  circuit  court  ot  Buckingham  county, 
the  appellee  Adam  C.  Bear  recovered  a 
Judgment  against  A.  N.  Peale,  which  was 
duly  docketed  on  the  li)tb  day  of  March, 
1877.  On  the  20th  day  of  May,  1878.  a  deed 
of  trust  was  executed  by  Peale  to  secure  a 
debt  now  claimed  by  the  appellant  Blose. 
On  the  26th  February,  18W.  Peale,  by  a 
deed  duly  executed,  claimed  bis  homestead 
in  the  surplus  of  his  property,  after  the 
payment  ot  the  debt  secured  in  the  above- 
mentioned  <lee<I  of  trust.  In  1879  a  credit- 
ors' suit  was  Instituted  by  J.  Peale's  ad- 
ministrator and  others  agalnstA.N.  Peale 
to  sell  his  lands  and  pay  off  the  liens 
against  the  same,  and  in  this  suit  a  decree 
was  rendered  April  20,  1887,  which  pre- 
ferred the  judgment  of  Bear  to  the  debt  of 
Blose,  and  from  that  decree  this  appeal  is 
taken. 

Thf  assets  to  be  distributed  belnsinsafB- 
clent  for  the  payment  of  both  debts  In  full 
tbequestlontobe  decided  is,  which  of  these 
claims  has  priority?  Fur  the  appellant  it 
Is  Insisted,  upon  many  adjudications  of 
other  states,  that,  as  the  Hen  ot  a  judg- 
ment 1b  the  liability  of  the  property  to  be 
taken  under  execution,  and  applied  to  the 
satisfaction  of  the  debt,  real  estate,  so 
long  as  it  retains  the  character  uf  a  home- 
stead, is  not  subject  to  Judgment  liens. 
And  secondly,  that  even  It  this  were  not 
eo,  that  when  Peale  left  this  state  In  April, 
1888,  he  abandoned  and  thereby,  accord- 
ing to  the  decision  ot  this  court  in  Lind- 
say V.  Murphy,  76  Va.  428,  put  an  end  to 
the  homestead,  and  that  as  a  consequence 
the  Hen  of  the  deed  uf  trust  debt  at- 
tached, to  say  the  least,  as  soon  as  the 
lien  of  the  judgment.  But  the  answer  to 
all  this  is  to  be  found  In  the  character  of 
our  homestead  exemption,  which,  nnUke 
that  in  must  of  the  other  states.  Is  not  so 
much  an  estate  in  land  itself  as  a  right  of 
occupancy  which  cannot  he  disturbed 
white  the  homestead  character  exists. 
This  view  of  the  homestead  exemption 
was  first  taken  by  the  late  lamented  chan- 
cellor. Judge  EDWAitD  U.  FiTzui;oH,  in  the 
case  of  BIchardson  v.  Butler,  reported  in  1 
Va.Law  J.120,  and  the  same  general  view, 
although  expressed  in  different  language, 
has  been  repeatedly  taken  by  this  court 
since.  Scott  v.  Cheatham,  78  Va.  83; 
Lindsay  v.  Murphy,  supra.  From  this 
view,  it  necessarily  follows  that  while  the 
lien  of  the  Judgment,  which  attached  be- 
fore the  homestead  was  claimed, could  not 
be  enforced  during  the  existence  ot  the 
homestead,  yet  that  it  revived  In  all  ot  its 
original  force  as  soon  as  Peale  put  an  end 
to  the  homestead  by  leaving  the  state. 
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The  lien  of  the  Judgment  had  att&ebed  It 
months  before  the  deed  ot  trust  was  exe- 
cuted, and  we  can  see  no  reason  for  subor- 
dinating that  lien  to  the  Hen  of  the  deed 
of  trust.  Whatever  may  be  the  effect  of 
the  provision  In  section  3649  on  this  sub- 
ject made  by  the  revisers  in  the  Code  of  1887 
on  future  cases,  we  do  not  regard  it  nec- 
essary to  consider  it  at  this  time,  since 
that  provision  was  not  in  existence  when 
this  case  arose.  We  find  no  error  in  the 
decree  appealed  from,  and  it  must  be  af- 
firmed. 

—- —  (87  Vs.  87) 

Watkins  et  al.  v.  Dcpct  et  al. 

(/Supreme  Court  ot  AppeaU  of  VHnfiiaa.  Nov. 
18,  UW.) 

Pbbsokai.  Lijlbiutt  op  IIortoaoob  —  Bjobts  or 
Lkoatbbs. 
.  Where  a  trust-deed  to  secure  the  payment 
to  the  heirs  of  the  grantor's  wife  at  her  death  of 
money  turned  over  to  her  as  the  purchase  money 
of  her  dower  property  in  the  estate  of  a  former 
hiuband  expressly  acknowledges  the  obligation 
resting  un  the  grantor  to  "return  and  pay"  the 
specified  amount  to  the  wife's  heirs,  the  amount 
will  be  held  to  be  a  debt  of  the  grantor,  and  any 
deficiency  on  a  sale  of  the  trust  property  la  paya- 
ble out  of  his  general  estate  in  the  hands  ot  nia 
legatees. 

J.  P.  FltMgerald  and  J.  C.  Glbaoa,  for 
appellants.  Christian  'A  Cbtistian  and  & 
B.  Woods,  for  appellees. 

RiCHABDSON,  J.  This  is  an  appeal  from 
a  decree  of  the  chancery  court  of  the  city 
ot  BIchmond,  rendered  on  the  16th  uf 
July,  1S88.  in  the  suit  therein  pending  in 
which  John  J.  Dupuy  and  Mary  B.,  his 
wife,  Charles  Baskerville,  and  Alice  M.,  his 
wife,  F.  S.  Sampson,  John  R.  Sampson, 
and  Thornton  B.  Sampson,  the  heirs  at 
law  ot  Caroline  S.  Watkins, deceased,  were 
complainants,  and  J.  G.  Watkins, Thomas 
W.  Scott  and  Ruth  J.,  his  wife,  John  K. 
Hancock  and  EHa  C,  his  wile,  the  legatees, 
and  L.  P.  Winston,  sheriff,  etc.,  and  ad- 
ministrator of  F.  B.  Watkins,  deceased, 
and  others,  were  defendants.  The  object 
uf  the  suit  was  to  collect  frum  the  estate 
uf  the  testator,  F.  B.  Watkins,  a  sum  ot 
money  which  he  had  attempted  to  secure 
to  the  complainants  by  a  trust-deed  exe- 
cuted October  6, 1870,  on  a  house  and  lot 
in  said  cityiandknuvvnas  "Nu.  307  Frank- 
lin street."  The  lot  thus  conveyed  in 
trust  was  afterwards  sold,  but  the  pro- 
ceeds, after  satisfying  the  prior  Hen,  prov- 
ing insufficient  to  pay  the  whole  of  said 
sum  of  $2,700,  recourse  was  soughtagalnst 
said  legatees,  who  had  ample  asHets  in 
their  hands  belonging  to  said  testator. 
The  cause  having  been  regularly  matured, 
and  all  necessary  accounts  having  been  or- 
dered and  taken  at  the  hearing,  the  circuit 
court,  by  its  decree  then  entered,  granted 
the  relief  prayed  for  in  the  bill,  and  the 
defendants  brought  the  cause  hereupon  an 
appeal  allowed  by  oneof  tbejudges  uf  thia 
court. 

The  tacts  disclosed  by  the  record  are 
these:  Dr.  F.  B.  Watkins,  about  the  year 
1859,  married,  as  his  second  wife,  Caroline 
S.  StimpBun,the  widuw  of  the  Beverend  F. 
8.  Sampson,  who  was  the  father  and  fa- 
ther-in-law uf  tbecumplalnants.  Uia  es- 
tate was  a  very  considerable  one,  the  pAr- 


Digitized  by 


Google 


Vm.) 


WATKnffi  «.  MTPUT. 


a95 


sonalty  alone  being  vslned  at  f4S.I01.86, 
of  whtcb  tals  widow,  at  the  time  of  ber 
marriage  with  Dr.  F.  B.  Watklns,  waa 
ppsaesiied  of  a  larire  portion,  while,  as  her 
dower,  ahe  held  a  tract  of  land  and  im* 
proveniPntB  at  or  near  Uampden-Sidney 
GolleKei  in  aaid  county  of  Prince  Edward. 
After  her  second  niarriape,  nnder  a  decree, 
in  a  friendly  suit  fur  the  purpose,  broaght 
In  tbe  circuit  court  of  said  county,  this 
dower  land  was  sold  in  fee  for  the  price  of 
94,581.01,  whereof  she  was  entitled  to  the 
Interest  for  her  life.  Tbe  court,  by  its  or- 
der nf  March  16, 1870,  directed  tbe  payment 
of  the  casb  reserred  to  Mrs.  Watktns,  up- 
on her  griving  bond  in  double  the  amount, 
payable  to  the  complainants,  (the  appel- 
lees here,)  conditioned  fur  the  retnm  and 
payment  of  tbe  $1,000  to  them,  that  being 
tbe  cash  payment  for  said  land,  without 
interest,  at  her  death.  By  a  subsequent 
order  of  court,  the  payment  of  the  balance 
of  the  purchase  price  of  sold  dower  land 
was  directed  to  be  made  to  her  on  the 
same  terms.  Dr.  Watlcins,  on  the  24tb  of 
Marcb,  1870,  executed  his  bond  therefor, 
and  received  the  $1,000,  and  he.  hia  wife 
joinfnK  him,  executed  a  trust-deed  on  said 
Franklin-Street  house  and  lot  to  secure, 
tbe  same.  Later,  when  another  payment 
on  said  dower  property  was  about  niatur- 
fng.  Dr.  Watkina  and  wife  executed  the 
trust-deed  of  October  S,  1870,  also  on  said 
Franklin-Street  property,  and  to  secure, 
among  other  things,  the  payment  of  the 
92,700:  and.  without  giving  any  other  se- 
curity, as  re<)uired  by  the  dwree  of  said 
circuit  court.  Dr.  Watklns  received  the  en- 
tire balance  of  said  pnrchaee'rooney.  The 
trusts  specified  in  tbe  last-named  trust- 
deed  are  as  follows:  (1)  To  secure  the  re- 
turn of  this  dower  property  purcbSHe 
money  at  the  death  of  Mrs.  Watklns.  (2) 
That  be  and  bis  wife  ahonld  possess  and 
enjoy  tbe  house  and  lot  during  their  Joint 
lives,  and  she  after  him,  free  from  his 
debts.  (8)  At  her  death  to  pay  to  her 
beirs  at  law  the  sum  of  $2,700,  with  in- 
terest from  tbe  1st  day  of  January  next 
after  ber  dea  tb :  bntsbe,  by  deed  or  will, 
might  grant  or  devise  tbe  said  $2,700  to 
whomsoever  she  might  think  proper.  (4) 
After  ber  death,  if  she  survive  biro,  and 
after  payment  of  said  $2,700  and  interest, 
tbe  said  property  should  descend  to  his 
heirs,  or  to  whomsoever  be  might  devise 
tbe  same.  (5)  He,  In  his  life-time,  or,  after 
his  death,  she,  cuuld  direct  the  trustee  to 
sell  this  property  for  the  reinvestment  In 
other  real  estate,  to  be  held  by  him  sub- 
ject to  all  the  trusts  and  provisions  of  this 
deed,  but  not  affecting  the  lien  created  by 
the  first  of  the  trusts  herein  roeationeu. 
(0)  That  it  she  die  before  her  husband, 
"said  property  and  its  legal  title  abonld 
revert  to  hira,  subject  only  to  tbe  lien  ol 
tbe  first  trust  hereby  created,  and  subject 
at  bis  death,  to  the  payment  of  said  $2,700 
and  Interest,  as  herein  directed;  it  being 
tbe  true  Intent  and  meaning  of  this  deed 
to  provide  for  and  fully  secure  the  pay- 
ment and  return  of  the  proceeds  of  the 
dower  interest  mentioned  in  tbe  suit  io 
Prince  Edward,  herein  referred  to,  the 
$2,700  and  interest  herein  mentioned,  and 
a  maintenance  and  support  uf  said  C.  S. 
Watklns,  and  a  home  for  her  during  her 


life,  and  thereafter,  that  the  propeirty  shall 
descend  and  be  devised  as  herein  directed 
at  the  time  this  deed  was  made." 

Dr.  Watkins  died  on  the  4th  of  Angni>t, 
1884,  having  by  his  will  provided,  "after 
payment  of  tato  debts, "  an  annuity  for  life 
for  his  wife,  and  given  his  whole  property 
to  his  children,  who  are  the  appellants 
here.  In  the  present  ault,  by  a  consent 
decree,  the  house  and  lot  No.  807  Frankin 
street  was  sold  for  $5,760,  and,  after  the 
payment  of  tbe  costs  and  expenses  of  sale, 
and  the  sum  of  .4,681.01  and  its  interest, 
reserved  as  tbe  proceeds  of  the  dower 
property,  there  was  left  only  the  sum  o( 
$686.40  to  be  applied  towards  the  payment 
of  tbe  $2,700  and  its  Interest,  leaving  un- 
paid of  said  $2,700  the  sum  of  $2,112.85, 
with  Interest  Irom  April  19, 1887,  till  paid. 
Tbe  complainants  below  (the  appellees 
here)  contended  that  tbe  estate  of  Dr. 
Watklns  in  tbe  hands  of  bis  legatees  was 
bound  for  the  payment  of  this  balance. 
On  the  other  hand,  tbe  legatees  contended 
that  the  said  $2,700  was  nut  a  debt  due 
from  Dr.  Watklns  to  tbe  complainants, 
bnt  was  a  mere  gift,  which  was  to  be  sat- 
isfied out  of  the  proceeds  of  the  sale  of  the 
buuae  and  lot  No.  307  Franklin  street.  It 
sufHclent  for  that  purpose,  after  satisfying 
the  prior  lien  thereon,  but  in  no  event  to 
be  a  charge  upon  his  general  estate.  The 
circuit  court,  by  It's  decree,  which  Is  here 
complained  ol,  held  that  the  said  $2,700, 
attempted  to  be  secured  on  aaid  house  and 
lot.  was  a  debt  due  from  Dr.  Watkins  to 
the  complainants  as  the  heirs  of  Mrs.  C. 
S.  Watkins,  and  that,  as  the  proceeds  of 
the  sale  of  the  said  house  and  lot  were  in- 
sufficient to  pay  the  whole  of  said  debti 
which  was  the  only  debt  the  master  was 
able  to  ascertain  and  report  against  the 
estate  of  Dr.  Watkins,  that  his  general  es- 
tate in  the  bands  of  his  legatees  was 
bound  for  the  residue  thereof. 

In  this  decree  we  fall  to  discover  any  er- 
ror. To  sustain  the  contention  of  the  ap- 
pellants that  this  sum  uf  $2,700  was  in- 
tended as  a  mere  gift,  to  be  satisfied,  if  It 
might  be,  out  of  the  proceeds  of  the  trust 
property,  tbe  record  affords  not  a  sclatiHa 
of  evidence.  On  tbe  contrary,  the  lan- 
guage of  the  third  and  sixth  aections  of 
the  trust-deed  of  October  6, 1870,  clearly 
and  explicitly  acknuwledges  the  obliga- 
tion resting  upon  Dr.  Watkins  to  return 
and  pay  this  amount,  and  expresaly  pro- 
vides for  Its  return  and  payment,  though 
tbe  pruvlslun  made  proved  inadequate  to 
tbe  discharge  of  the  acknowledged  obli- 
gation. But  it  is  contended  that  there  is 
no  bond,  no  note,  or  otber  evidence  of  tba 
indebtedness.  To  thiscontention  itis asuf- 
ficlent  answer  to  say  that  the  obligation  to 
pay  this  sum  of  money  is  acknowledged, 
and  repeatedly  acknowledg^ed,  in  the  sol- 
emnly executed  deed  of  trust,  while  not 
one  word  Is  therein  contained  to  the  effect 
that  said  sum  of  $2,700  was  Intended  as  a 
gift,  to  be  satisfied,  it  at  all,  out  of  the 
proceeds  of  tbe  sale  of  the  trust  property. 
This  construction  is  so  entirely  in  accord 
with  tbe  obvious  Import  of  the  language 
used,  and  so  consonant  with  common 
sense  and  right  reason,  that  it  would 
seem  that  no  authority  could  be  neces- 
sary to  sustain  it.    However,  the  reports 
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of  the  dedslonii  of  tbis  conrt  are  replete 
with  authorities  to  aaatain  the  i>o8ltlon 
that  the  recitals  In  the  trust-deed  of  the 
existence  of  the  indebtednestf  by  the  gran- 
tor to  the  beneficiary  Is  all-sufflclent  to  es- 
tablish ibe  indebtedness,  without  other 
proof  thereof. 

Infiacho  v.  Cosby,  26  Grat.  188,Staflics, 
J.,  speaking  for  this  conrt,  said:  "The 
tme  inquiry  is,  doea  the  debt  exist?  Is  it 
due?  Wben  this  is  satisfactorily  ascer- 
tained, the  form  of  the  security  is  impor- 
tant only  Ro  far  as  it  affects  the  remedy. 
It  is  not  essential  that  there  shall  be  any 
bond  or  note  whatever.  The  deed  of  trust 
or  mortgage  will  be  valid  without  any 
other  evidence  of  the  debt  than  is  furnished 
by  its  own  recitals.  Such  an  acknowledg- 
ment would  furnish  sufficient  evidence  of 
the  loan  in  the  absence  of  any  counter^ 
vailing  or  explanatory  evidence.  As  was 
said  by  Mr.  Justice  Stobt,  the  true  ques- 
tion is  whether  there  is  still  a  debt  sub- 
sisting between  the  parties  capable  of  be- 
ing enforced  in  any  way,  in  rem  or  ta  per- 
son aw."  Unquestionably,  the  recital  of 
indebtedness  in  the  deed  of  trust  is  prima 
fHCle  proof  of  such  Indebtedness,  which 
must  be  overcome  by  testimony  to  the 
contrary,  in  order  to  overturn  the  prima 
facie  case  thus  made.  In  the  present  case, 
however,  there  is  no  such  countervailing 
evidence,  nur  any  circumstance  which, 
when  fairly  interpreted,  has  any  tendency 
to  weaken  the  effect  of  the  express  ac- 
knowledgment of  the  debt  contained  in 
the  trust-deed.  Mr.  Minor  thus  states  the 
law:  "If  the  mortgage  property  Is  not 
sufficient  to  satisfy  the  debt,  or  if,  being 
personalty,  it  be  lost  or  destroyed,  it 
seems  to  be  an  established  principle,  as 
in  Justice  and  good  sense  it  ought  tu  be, 
that,  in  the  absence  uf  any  stipnlation  to 
thecontrary,  themortgageeisacredltorof 
the  mortgagor  for  the  surplus  left  unpaid. 
Every  pledge  Implies  a  loan,  and  every 
loan  Implies  a  debt;  so  that,  even  though 
there  be  no  express  promise  to  pay,  one  is 
always  implied  from  the  mere  existence 
of  a  mortgage."  3  Minor,  Inst.  p.  354. 
But  admitting,  tor  argument  sake,  that 
this  f2,700  was  not  payable  out  of  the 
general  assets  of  Dr.  Watkins'  estate,  yet 
it  is  undeniable  that,  under  the  estab- 
lished doctrine  of  "  marshaling  assets,  "it 
is  the  rule  that,  where  one  debt  is  payable 
out  of  only  one  fund,  and  another  is  pay- 
able out  of  two,  to  pay  first  out  of  the 
fund  in  hand  that  debt  which  cannot  be 
satisfied  from  any  other  source.  1  Pom. 
Eq.  Jnr.  S  390;  Vance  v.  Monroe,  4  Grat. 
52;  Russell  v.  Randolph,  26  Grat.  718; 
Jones  V.  Phelan,  20  Grat.  229;  Sheld.Subr. 
SS  61,  62. 

As  to  the  anomalous  provision  in  the 
third  clause  of  the  deed  of  trust,  which, 
after  acknowledging  the  indebtedness  to 
the  heirs  of  Mrs.  Watkins,  and  making 
provision  for  its  payment,  gives  to  her 
the  power  to  grant  or  devise  the  $2,700  to 
whom  she  pleased,  it  need  only  be  said 
that  the  provision  itself  was  an  idle  and 
vain  thing,— an  eccentricity  characterizing 
this  very  singular  and  curious  contract. 
But,  as  Mrs.  Watkins  never  a  vailed  herself 
of  the  so-called  power.  Its  legal  effect  need 
not   be  discussed,   as    the  character  of 


the  obligation  remains  unchanged  or  af< 
fected  thereby.  We  are,  for  the  reasons 
stated  above,  clearly  of  opinion  that  the 
decree  appealed  from  is  without  error,  and 
that  the  same  must  be  affirmed. 


Taylor  y.  Kemp. 


(W  Oa.  ui) 


(Supreme  Cowrt  oj  Oeorgia.    Nov.  13,  1890l) 

KlBOnaXT— iMFBOVBimm— LlMITATIOXS— WiLU 
—COHBTBUOnON. 

1.  Qne  who  has  purchaied  an  estate  for  the 
life  of  another  in  land  is  not  entitled  to  payment 
from  the  remainder-men  for  permanent  unnrova- 
ments  made  by  him  on  the  land  in  a  suit  for  the 
land  by  the  remainder-men,  where  they  do  not 
claim  mesne  profits,  though  he  may  have  thought 
that  hegot  a  fee-simple  title  when  he  purchaasd. 

SI.  The  statute  of  limitationa  doea.not  begin  to 
ran  against  remainder-men  in  favor  of  one  to 
whom  the  life-tenant  has  sold  the  property  until 
the  Ufa-tenant's  death. 

3.  Under  a  devise  of  land  to  be  used  by  the 
devisee  during  his  life,  without  charge  for  waste 
nor  Bubleot  to  his  debts,  and  after  his  death  to 
be  equally  divided  in  fee  among  Ills  diUdren, 
he  takes  but  a  nfe-estate. 

4.  The  (diancellor  has  no  ]nrlediotion  to  au- 
thorize the  devisee  to  sell  the  land  and  reinvest 
the  proceeds  In  other  land,  on  an  application  by 
him  as  trustee  for  his  otilldren,  as  the  will  cre- 
ates no  trust,  and  a  sale  by  the  devisee  under 
such  authority  is  invalid,  though  to  a  bona  fde 
purchaser. 

Errof  from  superior  court,  Scrlven  coun- 
ty; HiNBS,  Judge. 

W.  Hobby,  Dell  A  Wade,  tor  plaintiff  In 
error.   T.  H.  Potter,  tor  defendant  in  error. 

Simmons,  J.  In  1859,  Alexander  Kemp 
made  his  wilt,  and  appointed  his  wife  and 
his  son  W.  W.  Kemp  and  another  execu- 
tors. The  testator  devised  to  his  son  Will- 
lam  certain  land  to  be  dellrered  to  him 
when  and  as  soon  as  he  should  become  21 
years  of  age,  and  not  before.  The  execu- 
tors were  dlnvtedto  permit  his  son  to  use 
the  land,  without  charge  for  waste,  so 
long  as  he  should  live,  not  subject,  how* 
ever,  to  his  debts  or  contracts,  "  nor  to  be 
rented  eivon  by  him,"  but  to  nseltasa 
home  whenever  he  might  think  fit,  "and 
after  his  death  then  share  and  share  alike 
to  his  children ;  and,  should  any  child  or 
children  of  bis  be  dead  at  the  time  of  his 
death,  their  issue  to  take  the  share  snch 
dead  child  or  children  would  have  taken 
hud  they  been  alive,  in  fee-simple."  W. 
W.  Kemp  qnalifled  as  the  sole  executor  of 
this  will,  and  upon  the  death  of  bis  father 
went  into  possession  of  the  land.  In  1869, 
Kemp  applied  as  trustee  to  the  Judge  of 
the  superior  court  for  leave  to  sell  this 
land,  and  to  reinvest  the  proceeds  in  other 
land.  Leave  was  granted  by  the  judge, 
and  he  sold  the  land  to  Tnylor.the  defend- 
ant ;  but  it  does  not  appear  whether  the 
money  arising  from  the  sale  was  rdn- 
vested.  Kemp  died  in  January,  1886,leaT- 
ing  the  plaintiffs,  his  children.  Shortly 
after  his  death  his  children  commenced 
suit  against  Taylor  for  the  land.  Upon 
the  trial  of  the  case,  under  the  charge  ot 
the  court,  the  jury  returned  a  verdict  in 
favor  of  the  plaintiffs.  The  defendant 
made  a  motion  tor  a  new  trial,  which 
was  overruled  by  the  court.  The  fourth 
and  fifth  grounds  of  the  motion  complain 
that  the    court  erred    In    striking    the 
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defendant's  irtea.  The  anbcrtance  ot  the 
piea  was  that  Taylor  was  a  bona  Me 
pnrcliaser  without  notice  ot  any  defect  In 
the  tltln;  and  that.  If  the  title  of  the  plain- 
tifis  be  paramoaut,  be  ehoDld  not  be 
ejected  antU  the  plaintiffs  bad  fully  com- 
pensated bim  for  the  many  permanent  im- 
proYements  he  had  pat  upon  the  land; 
settlnK  forth  In  detail  the  Improvements 
he  had  made,  and  alle^ng  that,  by  reason 
of  these  improvements,  the  land  had  be- 
come enhanced  in  valae  at  least  f  1,600; 
that  the  estate  of  W.  W.  Kemp  was  Insolv- 
ent; and  lie  prayed  that  he  might  have 
such  equitable  relief  as  the  natnre  of  the 
case  required;  and  that,  if  his  prescript- 
ive title  was  not  good,  the  land  be  sold 
under  the  decree  of  the  court,  and  the  funds 
realised  distributed  equitably  between  the 
plaintiffs  and  himself  according  to  their 
respective  right. 

1. 'There  was  no  error  in  striking  this 
plea  under  the  facts  of  tbecase.  As  we  will 
presently  show,  W.  W.  Kemp  had  bnly 
a  life-estate  in  this  property,  and  that  Is 
all  that  Taylor  purchased.  He  may  have 
been  mistaken  as  to  the  title  which  be  ob- 
tained from  Kemp.and  may  have  thought 
that  he  got  a  fee-simple  title,  but  under 
the  will  it  Is  deartu  ourmfnds  that  Kemp 
bad  only  a  life-estate,  and  could  not  sell 
more  than  that.  Taylor,  therefore,  hav- 
ing purchased  only  the  life-estate,  was 
not  entitled  to  be  paid  by  these  plaintlDs 
for  any  permanent  Improvements  he  bad 
made  upon  the  land,  except  as  a  set-oB 
against  mesne  profits;  and  the  record 
shows  that  the  plaintiffs  abandoned  their 
claim  for  mesne  profits  pending  the  trial, 
and  the  court  thereupon  dismissed  these 
pleas.  Taylor  having  no  legal  or  equi- 
table title  to  the  land,  and  none  but  legal 
remedies  being  invoked  against  him,  we 
know  ot  no  law  In  tills  state  which  would 
authorise  him  to  recover  of  the  plaintiffs 
for  permanent  improvements  placed  by 
him  upon  their  land.  Fields  v.  Carlton, 
75  ea.  564, 11  8.  K.  Rep.  124. 

2.  The  sixth  and  seventh  grounds  ot 
the  motion  complain  that  the  court  ruled 
that  the  preticriptive  title  of  the  defendant 
didnotcommenceto  run  againstthe  plain- 
tiffs until  after  the  death  ot  W.  W.  Kemp, 
the  father,  and  nnlesa  seven  years  had 
elapsed  since  his  death,  it  appearing  that 
none  ot  the  plaintiffs  had  become  21  years 
old,  more  than  7  years  before  the  bringing 
ot  the  suit.  We  have  already  decided,  in 
passing  upon  the  preceding  grounds,  that 
W.  W.  Kemp  had  only  a  life-estate  In  this 
land.  Under  the  will  he  was  to  have  only 
the  use  of  It  during  his  life,  and  after  his 
death  it  was  to  go  to  his  children  or 
grandchildren,  as  the  case  may  be.  Such 
was  the  rule  in  the  case  of  Goodrich  v. 
Pearce,  83  Ga.  781,  10  S.  £.  Sep.  461,  and 
the  authorities  there  cited;  and  this  court 
has  held  in  several  cases,  recently  In  the 
ease  of  Bagley  v.  Kennedy,  81  Ga.  7:21,  8  S. 
£.  Rep.  742,  that  the  statute  did  not  com- 
mence to  run  against  the  romalnder-men 
until  the  death  ot  the  life-tenant.  So  we 
think  the  court  was  right  In  holding  that 
Kemp,  the  father,  bad  only  a  ilte-estate, 
and  that  the  statute  did  not  commence 
to  run  against  his  children  until  after  his 
death. 


8.  The  eighth  ground  complains  that  the 
court  held  that  the  sale  from  W.  W.  Kemp, 
executor,  to  the  defendant,  under  the 
deed  ot  November  10, 1869,  was  Invalid  as 
against  the  ramalndep-men,  although  it 
was-  conceded  that  the  defendant  was  a 
boB»  Sde  purchaser  without  noldce.  We 
think  the  court  was  right  also  in  this  ful- 
lug.  The  applicatlun  made  by  W.  .W. 
Kemp  to  the  chancellor  was  made  in  the 
character  ot  trustee,  and  he  states  in  the 
application  thafthls  land  was  devised  to 
him  for  life,  with  remainder  over  in  tee  to 
the  petitioner,  in  trust  tor  the  children  of 
the  i>etttloner. "  It  was  made,  therefore, 
not  as  executor,  but  as  trustee;  and  the 
will  clearly  shows  that  there  wtus  no  trust 
created  in  favor  of  him  or  his  children, 
but  that  It  was  simply  a  lite-estate  In  him, 
with  remainder  in  fee  at  his  death  to  his 
children,  and  the  prayer  ot  the  petition 
was  tor  a  sale  of  the  land,  and  a  reinvest- 
ment in  other  land.  Under  the  terms  of 
the  will,  and  the  facts  set  out  in  the  peti- 
tion, we  do  not  think  the  chancellor  had 
any  jurisdiction  to  pafls  the  order  be  did 
authorising  Kemp  to  sell  this  land  and 
reinvest  the  proceeds  In  other  land.  If, 
as  executor,  he  had  applied  to  the  chan- 
cellor tor  leave  to  sell  the  land  to  pay 
debts  of  the  estate.or  to  sell  It  for  the  pur- 
pose of  distribution,  then,  as  we  held  in 
the  cases  ot  McGowanv.  Lufburrow,82Ga. 
528,  9  S.  K.  Rep.  427,  and  Blake  v.  Black, 
11  S.  £.  Rep.  494,  the  chancellor  would 
have  had  jurisdiction  to  pass  the  order. 
But  the  application  not  being  tor  these 
purposes,  and  there  being  no  trust  created 
for  the  remainder-men.  the  chancellor  had 
no  lurisdlctlon  to  pass  the  order.  Rogen 
T.  Pace,  75  Ga.  436;  East  Rome  Town  Co. 
v.  Cothran,  81  Ga.  869,  8  S.  E.  Rep.  787. 

4.  The  defendant's  pleas  having  been 
stricken,  and  the  ruling  of  the  court  upon 
the  other  pleas  having  been  correct,  the 
court  did  not  err  in  directing  the  jury  to 
find  a  verdictforthe plaintiff  ascomplained 
ot  In  the  ninth  ground  ot  the  motion. 

Judgment  affirmed. 

■~~~"  (86  0».  IM) 

Veal  v.  Veal  et  at. 
(Supreme  Court  of  Oeorgia.    Nov.  10,  1800.) 

PaBTITSBSHIP— FlRK  AND  FbTVATS  CKKDITOXfl. 

A  mortgage  by  •  firm  on  partnership  prop- 
erty to  secure  an  individual  debt  of  one  of  the 
partners  Is  valid  as  against  firm  oreditors,  such 
debt  having  been  made  a  partnership  debt  by 
agreement  among  the  partners. 

Error  from  superior  court,  De  Kalb 
county;  Clark,  Judge. 

SinimoDa  &  Coriigan,  for  plaintiffs  In  er- 
ror. Cox  <t  Reed,  W.  M.  Ra/fsdale,  and  J. 
B.  Steward,  for  defeodant  in  error. 

Blandford,  J.  This  was  a  contest  tor 
money  in  the  hands  of  the  sheriff.  W.  J. 
Veal  claimed  the  money  under  the  foreclos- 
ure of  a  mortgage  against  Veal  &  McClel- 
land, dated  January  6, 1890,  and  duly  re- 
corded, Tbe  Keely  Company  claimed  the 
money  upon  the  foreclosure  of  a  mortgage 
against  Veal  &  McClelland, dated  January 
7,  1890,  and  duly  recorded.  The  court 
awarded  the  money  to  the  Keely  Com- 
pany, and  W.  J.  Veal  excepted  to  this  rul- 
ing ot  the  court. 
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1.  It  appeara  from  the  ivcorti  In  ttala 
case  that  L.  O.  Veal,  of  the  firm  of  Veal  & 
McClelland,  borrowed  certain  money  from 
W.  J.  Veal,  the  plaintiff  in  error,  which  he 
pot  in  as  a  part  of  his  share  of  the  capital 
stock  of  the  firm  of  Veal  &  McClelland ; 
tbatMcClelland,  his  partner,  bavingdcawn 
from  the  assets  of  the  firm  an  amount 
Rreatly  in  excess  of  his  share.  L.  O.  Veal 
proposed  to  draw  oat  enough  from  the 
lands  of  the  firm  to  pay  the  money  he 
owed  W.  J.  Veal,  his  father;  thereupon 
it  was  agreed  between  L>.  O.  Veal  and  Mc- 
Clelland, composing  the  firm  of  Veal  &  Mc- 
Clelland, to  allow  the  money  to  remain  in 
the  businesp  of  the  firm,  upon  the  condi- 
tion that  Veal  &  McClelland  would  make 
and  execute  their  mortgage  to  W.  J.  Veal 
to  secure  the  payment  of  the  money  which 
bis  son,  J  J.  O.  Veal;  had  borrowed.  Notes 
lor  the  amount  were  executed  by  the 
flrin  of  Veal  &  McClelland,  and  a  mort- 
gage to  certain  of  the  stock  of  goods  of 
Veal  &  McClelland  was  given  to  W.  J.  Veal 
to  secure  the  payment  of  the  same. 

2.  We  thluk  it  beyond  qnestlon  that  a 
firm  may  execute  a  mortgage  upon  the 
firm's  stock  of  goods,  or  other  assets,  If 
they  think  proper  to  do  so,  to  secure  the 
payment  of  an  individual  debt  of  one  of 
the  members  of  the  firm.  More  especially 
would  this  be  so  when  it  appears  that 
such  debt  has  been  made,  by  agreement 
between  the  members  of  the  firm,  a  part- 
nership debt.  It  Is  laid  down  by  Jones  on 
Chattel  Mortgagee  (section  44)  that  "a 
mortgage  b.v  partners  upon  partnership 
property  to  secure  an  individual  debt  of 
one  of  the  partners  is  valid.  The  rule  pre- 
ferring partnership  property  for  the  pay- 
ment of  partnership  debts  la  for  the  bene- 
fit of  the  partners,  aud  they  may  waive 
it.  The  giving  of  sach  a  mortgage  is  itself 
a  waiver.  The  partners,  while  the  part- 
nership property  la  still  under  their  con- 
trol, have  power  to  appropriate  it  to  se- 
cure their  Individual  debts.  The  mere  pref- 
erence of  Individual  dehts  by  mortgage 
to  secure  them  over  partnership  debts  is 
not  such  a  fraud  upon  partnership  credit- 
ors that  a  court  of  eqn^ty  will  set  it  aside. 
The  partnership  creditors  have  no  Hen  on 
the   property  of   the  partnership,  If  the 

J>artners  themnelves  have  none. "  The  rule 
aid  down  in  this  section  is  sustained  by 
the  authorities  cited,  and  we  think  this 
principle  applies  to  the  present  case.  And 
therefore,  as  It  appears  that  the  mortgage 
of  W.  J.  Veal  was  the  oldest  lien  upon  the 
property  sold,  which  brought  the  money 
into  court,  we  think  that  the  money  in 
the  hands  of  the  sheriff  should-  have  been 
first  applied  to  this  mortgage.  Judgment 
reversed. 


(86  Qa.  103) 


Oat  v.  Wadlbt. 


{SupretM  Court  cj  Oeorffla.    Nov.  10, 1890.) 

lUnjtOAD  COMPANIBB  — NXOLIOKNOB— brjUBIKS  TO 
IjIVB-BtOCK. 

Wliere  a  mare  ran  alon^  s  railroad  track 
ahead  of  a  train  until  she  fell  into  a  trestle  and 
was  Injured,  and  the  train  was  almost  stopped  to 
allow  her  to  escape,  and  the  whistle  was  blown 
continuously  to  frighten  her  from  the  track,  her 
owner  has  no  right  of  action  for  the  injuries. 


Error  from  superior  court,  Emanuel 
county;  Hinks,  Judge. 

Royera  &  Potter,  for  plaintiff  in  error. 
H.  R.  Daniel,  for  defendant  in  error. 

Blecklbt,  C.  J.  The  plaintiff's  mare 
having  run  along  the  railway  track  ahead 
of  the  train  of  her  own  accord  until,  reach- 
ing a  trestleor  open  culvert, she  fell  Into  It, 
and  was  injured,  and  the  evidence  showing 
that  the  train  was  almost  stopped  to 
give  her  time  to  escape,  and  that  the 
whistle  was  continuously  blown  to  fright- 
en her  from  the  track,  and  that  the  disas- 
ter was  caused  by  her  own  obstinacy  in 
following  the  track  when  she  might  have 
left  it,  the  owner  of  the  mare  had  no  cause 
of  action  against  the  owner  of  the  rail- 
way, and  the  presiding  judge  did  not  err 
in  granting  a  nonsuit.  Judgment  af- 
firmed. ' 

(86  04.  127) 

ViNiNQ  V.  Officers  of  Court. 
(Supreme  Court  of  Otorgia.    Nov.  10, 1890.) 
ExBcvnoN— Lbvt. 
1.  The  fact  that  an  ofBoer  who  levies  an  eze- 
cntion  Is  interested  as  plaintiff,  does  not  invali- 
date the  levy. 

a.  It  Is  proper  for  the  sheriS  to  levy  an  exe- 
cntion  on  a  luogment  in  favor  of  the  ofBcers  of 
tbe  court 

3.  The  fact  that  an  ezeoution  Is  in  favor  of 
certain  persons  who  claim  witness  fees  as  well 
as  of  the  officers  of  the  court  does  not  Invalidate 
it,  as  it  is  competent  for  the  clerk  to  tax  such 
fees  as  costs. 

4.  The  court  properly  refuses  to  dismiss  tbe 
levy  of  an  execution  on  the  ground  that  the  prop- 
erty levied  on  was  homestead  property,  and  there- 
fore not  subject  to  levy,  where  the  jury  has 
found  only  the  defendant's  aliquot  part  of  the 
property  unaffected  by  the  homestead  subject  to 
the  execution. 

Error  from  superior  court,  Clayton 
county;  Clakk,  Judge. 

J.  B.  Htttcheaon,  for  plaintiff  In  error. 
J.  T.  Speace,  for  defendant  In  error. 

Blandpord,  J.  1.  This  was  an  execu- 
tion issued  by  tbe  clerk  of  the  superior 
court  in  favor  of  the  ofBcers  of  court 
against  the  plaintiff  in  error,  which  was 
levied  upon  certain  of  his  property.  The 
defendant  In  the  court  below  moved  to 
dismiss  the  levy  upon  the  ground  that  the 
levying  officer,  being  interested  as  a  plain- 
tiff, was  incompetent  to  make  it.  The 
court  overruled  this  motion,  and  his  rul- 
ing is  excepted  to.  We  think  the  court 
did  right,  it  has  been  the  Invariable  rule 
for  the  sheriff,  or  other  levying  officer,  to 
levy  any  execution  for  costs,  whether  be 
be  interested  in  the  costs  or  not.  We 
know  of  no  instance  to  the  contrary.  In- 
deed, the  very  levy  of  any  execution,  al- 
tboueh  not  in  favor  of  the  levying  officer, 
would  give  such  officer  a  right  to  costs. 

Claimantalso  moved  to  rule  out  tbe  exe- 
cution upon  the  ground  that  it  was  levied 
by  Archer,  the  sheriff,  which  motion  was 
also  denied.  He  further  moved  to  dismiss 
the  levy  upon  the  ground  that  the  execu- 
tion did  not  follow  the  judgment  In  this. 
The  judgment  was  in  favor  of  the  officers 
of  court,  and  the  tt.  fn.  was  in  favor  of  the 
officers  of  court  and  one  Yancy  and  oth- 
ers, who  claimed  witness  fees.  This  mo- 
tion was  also  overruled,  and  movant  ex- 


Digitized  by 


Google 


Ga.) 


DAVIS  e.  JACKSOKi 


299 


cepted.  We  thnm  the  levy  was  proppriy 
made  by  Aivher^  the  oberlS;  and  that  It 
was  perfectly  competent  for  the  clerk  to 
tax  coots  In  a  ease  which  had  been  pend- 
ing in  conrt,  whether  those' costs  consisted 
of  witness  tees,  fees  due  the  clerk,  sheriff, 
Jnrors.  or  others.  AH  were  properly  the 
costR  in  that  case.  Snch  has  been  the  es- 
tablished mie  from  time  immemorial  in 
this  state. 

2.  Claimant  then  moved  to  dismiss  the 
levy  upon  the  following  grounds:  (1)  It 
having  appeared  from  the  evidence  that 
the  pioperty  levied  upon  was  homestead 
property,  which  could  not  be  levied  upon 
without  an  affidavit  having  been  filed  by 
plaintiff,  stating  that  the  debt  opun  which 
the  execution  was  founded  was  one  from 
which  the  homestead  was  not  exempt;  it 
being  admitted  that  no  snch  affidavit  had 
been  filed.  (2)  The  evidence  showed  that 
the  property  levied  on  was  homestead 
property,  and  therefore  a  trust-estate,  and 
it  cunld  not  be  levied  on  and  sold  under 
the  e.  A.,  but  plaintiff  should  commence 
equitable  proceedings  In  order  to  condemn 
the  trust-estate.  The  court  overruled  this 
motion,  and  claimant  excepted.  We  think 
this  ruling  of  the  conrt  is  in  accord  with 
the  decision  in  this  same  case,  which  will 
be  found  In  82  6a.  222, 8  S.  E.  Rep.  185. 
Only  the  defendant's  aliquot  part  unaf- 
fected by  the  homestead  in  the  property 
levied  on  wassiibject  to  the  execution,  not 
the  whole  property,  and  such  was  the  ver- 
dict of  the  Jury.  In  our  opinion,  the  ver- 
dict of  the  Jury  was  right,  and  the  judg- 
ment of  the  cunrt  below  is  affirmed. 

(88  Qa.  188)  

Davis  tt  al.  v.  Jackson  et  a/. 
(SuprenM  Couirt  of  Qeorgia.  Nov.  10,  1890.) 
HoNsuiT— Attorkkt's  Lnsf— AppaAir— Revibw. 
1.  In  an  action  on  a  contract  for  attorneys' 
fees,  plaintifh'  evidence  showed  that  defendant 
agreed  to  pay  them  a  certain  sum  to  recover  for 
him  from  one  M.  certain  land;  that  they  obtained 
a  decree  for  the  land  on  the  payment  to  M.  of  a 
certain  snm;  that  defendant  failed  to  make  the 
invment  within  a  reasonable  time,  though  plain- 
tails  informed  nim  taat  they  would  procure,  a 
deed  when  he  did  so;  and  that  they  (plaintlfb) 
then  filed  attorneys'  liens  against  the  land.  De- 
fendant testified  that,  by  the  contract,  plaintiffs 
were  to  make  the  required  payment  HeJd,  that 
the  court  properly  refused  to  grant  a  nonsuit  on 
the  ground  that  plaintifEs  had  not  complied  with 
their  contract. 

3.  The  declaration  was  in  aocord  with  plain- 
tiffs' evidence,  and  alleged  that,  after  the  filing 
of  plaintiffs'  lien,  defendant  paid  the  required 
money  to  If.,  who  conveyed  the  land  to  defend- 
ant's wife  and  son:  Held,  that  it  was  not  de- 
murrable, on  the  ground  that  it  shoned  that 
plaintilb  did  not  fulfill  their  contract,  but  filed 
their  Hen  before  completing  the  agreed  services, 
SF,  if  they  agreed  to  procure  a  deed  only  when 
defendant  paid  the  required  money,  their  liea  at- 
tached a*  against  defendant,  on  recovery  of  the 
decree. 

8.  The  acceptance  by  an  attorney  of  his  oli- 
ent's  note  for  his  fee  Is  not  a  waiver  of  his  atat- 
ntoiT  lien. 

4.  Qrounds  of  motion  for  a  new  trial  not  in- 
sisted upon  on  appeal  will  not  he  considered  by 
the  rapreme  court. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clakrb,  Judge. 

Following  is  the  official  report:  "Jack- 
son &  King  by  their  netltlon  alleged  that 


about  May  27, 18S2,  they  were  employed 
as  attorneys  at  law  for  Henry  I>arl8,  t<> 
sue  for  and  recover  in  his  behalf  from  6ua 
Morris  a  certain  described  tract  of  land, 
and  to  have  canceled  and  delivered  up  by 
Morris  a  deed  which  he  held  to  the  land, 
executed  by  Davis  and  his  wife,  or  to  have. 
Morris  forced  to  redeed  the  land  to  Davis; 
that  Davis  and  bis  wife  had  deeded  the 
land  to  Morris  to  save  him  harmless 
against  any  liability  assumed  by  him  In 
having  gone  upon  the  bond  ot  Davis,  and 
also  to  secure  Morris  in  the  payment  of 
$50  and  interest,  which  Davis  had  agreed 
to  pay  him;  that  Davis  was  ready  and 
willing  to  pay  Morris  the  $50  and  loterest, 
and  offered  to  do  so  after  all  liability  on 
the  part  of  Morris  on  the  bond  had  ceased, 
but  Morris  refnsed  to  redeed  the  property 
as  he  had  agreed ;  that,  for  the  serf'icee  of 
plaintiffs,  Davis  agpreed  to  pay  them  $100, 
which  Is  a  reasonable  fee  for  the  services 
which  they  rendered  him;  th»t.  In  pursu- 
ance of  their  agreement,  about  June  8, 
1882,  they  filed  a  bill  In  equity  in  behalf  of 
Davis  against  Morris,  containing  all  ot 
the  proper  allegations  and  prayen;  that 
the  suit  came  on  for  final  adjudication  at 
the  fall  term,  1888,  ot  Fulton  superior 
court,  and  resulted  in  a  decree  In  favor  ot 
Davis,  whereby  it  was  decreed  tfaAt  Mor- 
ris deliver  up  and  cancel  the  deed  made  to 
bim  by  Davis  and'his  wife,  and  that  Davis 
recover  the  real  estate  upon  paying  or 
causing  to  be  paid  to  Morris  the  sum,  with 
IntereHt,  for  which  it  had  been  deeded  to 
Morris  as  security ;  that  no  part  of  the 
$100  fee  had  been  paid .  petitioners ;  that 
the  case  in  which  they  were  employed  bad 
terminated,  and  their  services  were  then 
fully  and  completely  rendered;  that,  with- 
in 30  days  after  the  rendering  of  the  de- 
cree, they  filed  and  had  recorded  in  the 
clerk's  office  of  Fulton  superior  court' their 
proper  claim  of  lien  against  the  realty  for 
the  sum  ot  $100;  that  subsequent  to  the 
rendition  of  the  decree,  and  after  the  filing 
of  their  claim  of  lien,  Davis  paid  Morns 
the  money,  which  by  the  decree  be  Was 
required  to  pay  In  order  to  obtain  a  re- 
conveyance, and  Morris  In  attempted  com- 
pliance with  the  decree,  but  through  mis- 
take, or  In  willful  disregard  thereof,  made 
bis  quitclaim  deed  to  the  property  to  Da- 
vls'wlfe  and  son ;  that  the  effect  of  the  de- 
cree and  tbe  payment  of  the  money  was 
to,  and  It  did,  at  least  so  far  as  petition- 
ers am  concerned,  revest  in  Davis,  and  re- 
convey  to  him  the  title  to  tbe  realty,  yet 
Davis  refuses  to  pay  them  the  money 
which  he  owes  them  for  fees  as  above  stat- 
ed. Defendants  interposed  a  plea,  the 
nature  of  which  will  sufficiently  appea^r 
from  the  report  of  the  evidence.  They 
also  demurred  to  tbe  declaration,  on  the 
ground  that  it  showed  on  its  face  that 
plaintiffs  bad  never  fulfilled  their  contract; 
and  that  they  had  filed  their  lien  before 
completing  tbe  services  they  had  agreed 
to  render.  This  demurrer  was  overruled. 
The  evidence  for  plaintiffs  tended  to  show 
that  Davis  engaged  plaintiffs,  as  attor- 
neys at  law,  to  represent  hi Di  in  getting 
back  the  land ;  that  they  filed  the  bill  tor 
blm,  prosecuted  it,  and  obtained  a  decree 
In  his  favor,  tlie  decree  ordering  Morris  to 
reconvey  to  Davis  upon  payment  of  a'Cer* 


Digitized  by 


v^oogle 


800 


BOUTHEASTEKHr  BEPOBTBB,  YOL.  13. 


(G*. 


tain  sam,  and  belnxdated  Octobers,  18S8; 
that  the  fee  of  $100  was  a  reasonable  one, 
and  bad  never  been  paid;  that  one  of 
plalntifls  had  an  agreement  with  Davla 
for  Davis  to  haul  sand  to  a  building  of 
this  plaintiff,  bat  he  was  given  a  ticket  for 
eftch  load  of  sand  hauled,  and  the  cnstom 
was  to  pay  such  tickets  weekly,  but  the 
witness  who  testified  npon  this  point  did 
not  know  how  much  DavlB  hauled,  nor 
what  was  done  with  the  tickets  given 
blm ;  that  Davis  hauled  no  sand  after  Sep- 
tember 22,  1882;  that  Jackson,  of  plain* 
tiffs'  firm,  did  not  agree  to  advance  any 
money  for  Davis  to  pay  Morris,  but  plain* 
tiffs  were  simply  to  represent  Daris  as  at- 
torneys in  the  case.  Plaintiffs  Introduced 
the  record  of  the  suit  filed  by  tbem  for  Da- 
vis against  Morris,  with  the  decree  in  the 
case;  also  thdr  claim  of  lien,  and  the  deed 
from  Morris  to  Davis'  wife  and  son. 
Plaintiffs  havingclosed,  d<dendant8  moved 
a  nonsuit,  on  the  ground  that  it  had  not 
been  shown  that  plaintiffs  had  complied 
In  full  with  their  contract.  This  motion 
was  overruled.  The  testimony  introduced 
by  defendants  tended  to  show  the  follow- 
ing: The  agreement  between  Davis  and 
plaintiffs  was  that  plaintiffs  were  to  tender 
to  Morris  the  money  which  Davis  owed 
him,  and,  in  cose  Morris  accepted,  were  to 
pay  him  the  money,  and  take  from  him  a 
deed  of  reconveyance  to  Davis.  If  ho  re- 
fused, they  were  to  Institute  a  suit  to  com- 
pel him  to  accept  the  money,  and  make 
Davis  a  deed.  In  the  event  of  their  secur- 
ing a  favorable  decree,  they  were  to  pay 
Morris  the  amount  due,  and  get  a  deed 
from  him  to  Davis.  That  for  all  this  Da- 
vis was  to  pay  flOO,  and  pay  it  in  sand 
hauled  to  Jackson's  bDlldlng.  That  plain- 
tiffs obtained  a  decree  In  Davis'  favor,  but 
took  no  further  steps.  That  Davis  wait- 
ed several  months,  and  often  urged  them 
to  carry  out  their  contract,  but  they  ai- 
ways  put  him  off.  That  finally  be  decided 
not  to  wait  on  them  longer,  sold  a  mule, 
and  with  the  money  thus  obtained  paid 
Morris  and  got  the  deed.  That  he  had  to 
sell  the  mule  at  a  sacrifice,  and  had  to  em- 
ploy another  lawyer  to  obtain  the  deed, 
to  whom  he  paid  $20.  That  previously,  ac- 
cording to  his  agreement,  he  had  bad  sand 
hauled  to  Jackson's  building,  as  much  a§ 
$100  worth.  That  he  could  not  read  or 
write  and  kept  no  account,  and  did  not 
make  any  ef?ort  to  see  if  the  sand  was 
credited  on  the  fee,  but  supposed  Jacksou 
would  keep  that  straight.  That  he  never 
received  any  money  for  the  sand  hauled, 
but  turned  over  the  sand  tickets  to  King, 
and  supposed  they  would  be  credited  on 
the  fee.  That  Davis  never  did  agree  .to 
pay  the  whole  amount  demanded  of  him 
by  plaintiffs,  but  did  offer  to  give  King 
some  coal  In  settlement  of  the  claim.  In 
rebuttal,  plaintiffs  introduced  evidence 
tending  to  show  the  following:  That  Da- 
vis hauled  sand  to  Jackson's  building,  for 
every  load  of  which  he  was  given  a  ticket; 
that,  after  plaintiffs  entered  on  the  case, 
they  bad  Davis  to  sign  a  note  to  them  tor 
$100,  which,  ivhen  paid,  and  not  before, 
was  to  be  in  full  of  all  their  services,  past 
services,  and  those  still  to  be  rendered  in 
the  Morris  .Case;  that  th«  note  was  not 
paid,  and  the  reason  plaintiffs  took  it  was 


that  Davis  bad  applied  tor  a  homestead, 
and,  bdore  it  was  granted,  plaintiffs 
wanted  a  showing  for  fee  with  homestead 
waived;  that  plaintiffs  represented  Da  via 
in  several  other  matters  at  that  time,  and 
be  never  paid  them  any  money,  except 
what  came  from  the  sand  tickets,  which 
was  about  $36,  and  this  was  allowed  as 
a  credit  on  his  account  with  plaintitls  for 
services,  and  was  taken  into  aocount  in 
the  settiement  made  between  plaintiffs  and 
Davis  when  the  note  for  $100  was  given, 
that  after  obtaining  the  decree.  King  told 
Davis  how  much  he  was  tn  pay  Morris, 
and  about  getting  the  deed  as  decreed,  and 
also  told  Davis  to  get  the  money,  and 
he  (King)  would  attend  to  it,  but  Davis 
never  got  the  money,  and  never  said  any- 
thing more  to  King  about  it,  until  after 
King  found  out  that  he  had  paid  the  mon- 
ey and  gotten  the  deed ;  that  several  times 
since  the  gi  ving  of  the  note,  and  before  and 
after  this  suit  was  brought,  Davis  prom- 
ised to  pay  King;  and  that  plaintiffs  have 
also  brought  suit  on  the  note.  Plaintitts 
also  introduced  the  note,  whteh  was  a 
homestead  waiver  note  for  $100,  dated 
September  22,  1882,  given  by  Davis  to 
plaintiffs,  due  00  days  after  date,  for '  val- 
ue received.'  At  the  conclusion  of  the  eri- 
denc  in  rebuttal,  defendants  again  moved 
for  a  nonsuit,  on  the  additional  ground 
that  the  evidence  showed  that  plain  tilfs 
had  accepted  a  promissory  note  in  settie- 
ment of  their  claim,  which  motion  the 
court  overruled.  The  ]ury  found  for  plnln- 
tlffs  the  amount  sued  for,  and  found  that 
the  property  mentioned  was  subject  to 
the  claim  of  lien,  and  defendants  moved 
foranew  trial  upon  the  foUowinggrounda: 
(1-8)  Verdict  contrary  to  law,  evidence, 
etc.  (4)  Verdict  contrary  to  the  follow- 
ing charge:  'If  the  ]ury  find  from  the  evi- 
dence that  the  plaintiffs  agreed  not  only 
to  sue  for  and  recover  the  land,  but  also 
to  secure  and  obtain  from  Morris  a  deed 
of  reconveyance  to  the  defendant,  and 
that  after  obtaining  the  decree,  by  their 
failure  or  refusal  to  act  further,  the  defend- 
ant Davis  was  compelled  to  employ  an- 
other lawyer  to  obtain  such  a  deed,  then 
the  amount  paid  by  Davis  to  such  other 
lawyer  should  be  deducted  from  the 
amount  claimed  by  plaintiffs.'  (6)  The 
court  erred  in  g^lvlng  the  charge  above 
quoted.  The  sixth  ground  the  court  did 
not  certify.  (7)  Error  in  denying  the  mo- 
tion for  nonsuit.  The  motion  was  over- 
ruled, and  defendants  excepted. " 

Bidlock  &  BImpy,  for  plaintiffs  in  error. 
Jackson  A  King,  for  defendants  in  error. 

S1.MMON8,  J.  1.  The  tacts  of  this  case 
will  be  found  in  the  official  report.  Under 
these  facts  the  trial  judge  did  not  err  In 
refusing  to  grant  a  new  trial.  The  evi- 
dence was  conflicting  as  to  che  terms  of 
the  contract  between  Jackson  &  King  and 
Davis.  The  jury  believed  the  witnesses  for 
Jackson  &  King,  as  they  had  the  right  to 
do,  and  the  evidence  of  these  witnesses 
fully  established  the  contention  of  Jack- 
son ft  King.  The  verdict  therefore  is  not 
contrary  to  the  evidence,  nor  strongly 
and  decidedly  against  the  weight  of  evi- 
dence, nor  contrary  to  law  and  the  princi- 
ples of  justice  and  equity,  as  complained  01 
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in  the  first,  second,  and  third  groonds  ol 
the  motion  for  a  new  trial. 

2.  The  fourth  ground  of  the  motion 
complains  that  the  verdict  is  contrary  to 
a  certain  part  of  the  charge  of  the  court 
set  ont  in  the  motion,  and  the  fifth  ground 
complains  that  this  part  of  the  charge 
was  erroneous.  These  two  grounds  were 
not  insisted  upon  either  in  the  oral  argu- 
ment made  before  us  or  in  the  brief  of 
counsel;  and,  under  the  rulings  in  Brown 
T.  State,  82  Ga.  224,  7  S.  £.  Rep.  916,  and 
Parker  r.  Lanier,  82  Ga.  216,  8  8.  E.  Rep. 
87,  we  decline  to  pass  upon  these  grounds. 

3.  The  only  remaining  ground  certified 
as  true  by  the  trial  Judge  is  the  Berenth, 
which  complains  that  the  court  erred  in 
denying  the  defendant's  motion  for  non- 
suit on  the  ground  that  the  evidence 
Hbowed  that  the  plaintiffs  had  failed  to 
carry  out  their  contract,  and  also  that 
they  bad  accepted  a  promissory  note  in 
settlement  of  their  claim,  and  therefore  had 
no  lien.  The  evidence  for  the  plaintiffs  In 
the  coart  showed  what  the  contract  was, 
and  that  ItwOs  fully  complied  with  on  the 
part  of  Jaclcson  &  King.  They  testified 
that  Davis  was  to  pay  them  f  100  to  re- 
cover the  land  from  Morris ;  that  they  did 
obtain  a  decree  citmpelllog  Morris  to  re- 
convey  the  land  to  Davis  upon  the  pay- 
ment by  Davis  of  a  certain  sum  of  money; 
that  they  notified  Davis  of  this,  and  re- 
quested him  to  raise  the  money  and  tender 
it  to  Morris,  and  told  him  that  when  this 
was  doile  they  would  have  Morris  recon- 
vey  the  land  to  him;  that  Davis  neglected 
to  raise  the  money  within  a  reasonable 
lime,  and  that  they  had  their  liens  record- 
ed. Darls  testified  that  Jackson  &  King 
were  to  raise  the  money  and  pay  it  to 
Monis,  and  that  they  refused  to  do  so. 
This  testimony  being  in  on  the  part  of  the 
plaintiffs,  the  court  did  not  err  in  declin- 
ing to  grant  a  nonsuit  on  the  ground 
that  Jackson  &  King  had  failed  to  carry 
ont  their  contract. 

4.  Nor  did  the  court  6rr  in  overruling 
the  demurrer  to  the  declaration  upon  the 
ground  that  the  declaration  showed  on 
its  face  that  the  plaintiffs  had  never  ful- 
filled their. contract,  and  had  filed  their 
lien  before  completing  the  services  they 
had  agreed  to  render,  and  therefore  could 
have  no  lien  as  complained  of  in  the  ex- 
ceptions pendente  lite,  on  which  error  was 
assigned  here.  If  the  contract  between  the 
parties  was  as  stated  by  Jackson  &  King, 
the  court  did  right  in  overruling  the  de- 
murrer. According  to  their  statement  of 
the  terms  of  the  contract,  it  was  not  their 
duty,  but  was  the  duty  of  Davis,  to  fur- 
nish the  money  which,  under  the  decree, 
was  to  be  tendered  to  Morris ;  and  if  Da- 
vis neglected  to  raise  the  money  for  this 
purpose.  It  would  not  deprive  them  of 
their  Hen.  If-  they  recovered  the  land  in  a 
suit  in  equity,  and  had  nothing  more  to 
do  than  to  procure  a  deed  from  Morris 
when  Davis  should  raise  the  money  to  pay 
him,  and  If  Davis  neglected  to  raise  the 
money  within  a  reasonable  time,  their  lien 
attached  to. the  land,  as  against  Davis, 
and  he  could  not  divest  it  by  declining 
Qr  refusing  to  raise  tiie  money,  or  by  de- 
laying to  do  so  until  five  or  six  months 
thereafter,  and  then  paying  it  to  Morris, 


and  employing  another  attorney  to  pro- 
cure the  d^  from  Morris,  and  having  the 
deed  made  to  his  wife  and  son  instead  of 
himself.  According  to  the  theory  of  Jack- 
son &  King,  (which  was  found  to  be  true 
by  the  jury,)  their  lien  attached  to  the 
land  when  the  money  was  paid  to  Morris 
by  Davis;  and  this  distinguishes  the  facts 
of  this  case  from  the  facts  In  the  case  of 
Usry  V.  Usry,  64  Ga.  579,  relied ,  upon  by 
the  defendant  In  error.  In  that  case  Sam- 
uel Usry  had  obtained  a  verdict  against 
Peter  Usry  lor  400  acres  of  land,  on  the 
condition  that  he  would  refund  to  Peter 
Usry  f987.50.  Samuel  Usry  failed  to  com- 
ply with  the  conditions  of  the  verdict,  and 
did  not  refund  to  Peter,  or  offer  to  do  so, 
the  amount  of  money  required  by  the  ver- 
dict; and  this  court  held  that  Samuel's 
attorneys  had  'no  Hen  on  the  land  as 
against  Peter  until  Samuel  had  complied 
with  the  terms  and  conditions  of  the  ver- 
dict, because  the  land  still  belonged  to 
Peter ;  but  the  court  said  that,  when  Sam- 
uel should  become  entitled  to  the  posses- 
sion ol  the  land,  his  attorneys  would  then 
become  entitled  to  a  lien  thereon  for  their 
fees.  So  in  this  case,  it  appearing  that 
Davis  had  complied  with  the  terms  of  the 
verdict  and  decree  by  paying  to  Morris 
what  was  due  npon  the  land,  his  attor- 
neys were  entitled  to  their  lien  on  the 
land,  although  he  had  the  deed  made  to 
his  wife  and  son. 

6.  It  was  also  Insisted  that  the  court 
erred  In  not  granting  a  nonsuit  because 
Jackson  &  King  had  accepted  a  promis- 
sory note  In  settlement  of  their  claim,  and 
therefore  had  no  lien.  We  know  of  no  law 
in  Georgia  which  would  deprive  an  attor- 
ney of  the  Hen  given  him  by  the  Code,  if  he 
takes  the  note  of  his  cUent  for  his  fee. 

Judgment  aflSrmed. 


(86  Qa.  86) 

Richmond  &  D.  R.  Co.  v.  CmLORESs. 
{Supreme  Court  of  Oeargia.    Nov.  10, 1890.) 

CoiofOH  Cabriebs— Injuries  ■to  FA88iKesB»— ' 
EvroENCB— Dakaqes. 
1.  PI&intifF,  11  years  of  age.  a  passenger  on 
defendant's  train,  was  thrown'  by  the  backing  of 
an  engine  against  the  train  so  violently  across 
one  of  the  seats  that  he  shortly  after  bad  pains 
in  his  left  side  and  breast,  and  for  months  suf- 
fered intensely  therefrom.  It  was  claimed  that 
the  injury  was  permanent,  and  rendered  plaintiff 
incapable  of  severe  exertion,  and  decreased  bis 
capacity  for  labor  from  one-half  to  two-thirds; 
that  be  had  previously  been  bright  and  strong, 
but  since  he  had  been  dull  and  weakly.  Defend- 
ant's evidence  showed  that  the  engine  was  backed 
against  the  train  by  an  employe  without  aut^or- 
i^:  that  plaintiff's  father  said,  shortly  after  the 
aocident,  that  plaintiff  had  merely  got  a  good 
shaking.  A  physician  testified  that  a  month  be- 
fore the  aocident  he  had  treated  plaintiff;  found 
that  he  then  bad  a  difficulty  in  breathing  and 
swelling  in  the  left  side;  that  plaintiff  looked 
very  delicate;  that  shortly  after  the  aocident 
plalntifl  was  worse,  but  in  witness'  opinion  this 
was  but  a  continuation  of  the  old  trouble,  aa 
there  was  then  no  evidence  of  physical  injury  ex- 
cept from  the  disease.  Other  physicians  testified 
that  plaintiff's  trojble  was  probably  from  dis- 
ease, and  not  from  the  accident  Held,  that  a 
verdict  for  plaintiff  was  warranted. 

3.  In  suoh  case,  a  verdict  for  t6,000  is  not 
excessive. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clabkb,  Judge. 
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FollowitiKlstbe  ofBclal  report:  "Chil- 
dress, by"hl8  next  friend,  sued  the  railroad 
company  (6r  damages  tor  a  personal  in- 
Jury.  7he  evidence  for  plalntlB  tended  to 
show  .the  following:  PlaintiR  was  be- 
tween eleven  and  twelve  years  old  on 
June  4, 1887.  On  that  day  he  started  to 
Goodwin's  Crossing,  a  place  upon  defend- 
ant's road  where  its  accomtnodatiou  train 
wasaccuRtonied  to  stop  to  let  off  and  take 
on  passengers.  Ue  went  to  the  Union 
Depot  in  Atlanta,  and  was  told  that  said 
train  wan  ready,  and  he  got.  on  the  train 
and  went  inside  the  door,  and  was  hold- 
ing tu  the  door  when  theenglnecame  back 
and  struck  the  baggage-car  of  the  train 
with  great  violence,  which  caused  the  bag- 
gage-car to  strike  the  car  on  which  plain- 
tiff was,  and  he  was  thrown  across  one  of 
the  seats  in  the  car,  striking  his  leftside 
on  the  corner  of  the  seat,  and  was  thrown 
down  inthecar,  and  remained  on  the  floor 
about  five  minutes.  There  was  nu  dispute 
as  to  the  tact  that  the  blow  given  the  car 
was  very  much  more  severe  than  was 
proper.  Plaintiff,  about  an  hour  after- 
wards, by  another  train,  went  to  Good- 
win's Croj^sing,  whlc^  was  about  ten  miles 
from  Atlanta,  to  visit  his  graudtatber,  re- 
maining in  the  depot  until  the  other  train 
left.  H'e'  felt  sore,  and  that  night  had  a 
shortness  qt  breath,  like  tainting  spells. 
Most  of  the  nest  day  he  was  in  bed.  He 
was  sore  in  his  side,  and  had  a  groat  deal 
of  pain,  and  came  back  to  Atlanta  about 
the  fourth  day.  On  that  day,  or  the  next, 
be  went  back  to  Goodwin's  Crossing.  Ue 
could  not  sleep  at  night;  suffered  a  great 
deal  of  pain  in  his  side  and  breast;  had 
to  be  propped  up  to  breathe.  About  the 
twelfth  day  after  tlie  accident,  an  abscess 
in  tlie  left  lung  which  had  formed  broke, 
and  he  was  brought  back  to  Atlanta.  For 
a  long  time  he  suffered  intensely.  The  dis- 
charge from  the  abscess  was  enormouH. 
His  life  was  despaired  of.  U^  had  to  be 
constantly  watched  and  supported  in  his 
coughing  Hpelis.  He  was  confined  to  the 
bed  and  around  the  house  four  or  five 
months.  Itwa^the  next  January  before 
he  went. to  school,  but  he  could  not  stay 
at  school  all  the  time,  because  iie  was  not 
able.  During  that  period  he  had  pain  lu 
bis  breast,  and  he  suffers  pain  and  incon- 
venience from  it  now.  The  injury  is  a  per- 
manent one.  It  has  resulted  in  an  affec- 
tion of  tlie  heart,  which  renders  it  neces- 
sary that  he  should  be  kept  quiet,  and 
which  will  prevent  bis  engaging  in  any 
occupation  requiring  severe  exei-tion,  ao 
that  it  is  probable  his  capacity  to  do  any 
labor  requiring  much  physical  exertion 
has  been  lessened  from  one-halt  to  two- 
thirds.  In  tact,  it  would  be  quite  unnafn 
tor  him  to  engage  at  all  In  such  an  occupa- 
tion. Before  the  injury,  lie  was  a  bright 
boy,  strong,  and  disposed  to  take  part  in 
active  exercises.  Since,  he  has  been  dull,  in- 
disposed to  engage  in  the  sports  usual  to 
boys  of  his  age,  wenkly,  and  has  grown 
but  very  little,  Ms  weight  only  increasing 
from  about  cieventy-five  pounds  before  he 
was  injured  to  eighty-two  pounds  at  the 
time  of  the  trial,  which  was  about  throe 
years  after  the  Injury.  He  had  the  measles 
in  March,  1887,  tor  about  a  week, — an  or- 
dinary attack,— and  afterwards  had  a  re- 


lapse with  which  he  was  troubled  for 
about  two  weeks;  but  he  was  Iin proving 
and  gaining  strength,  and  there  was  no 
indication  of  any  serious  physical  trouble^ 
at  the  time  be  was  injured.  .After  the  re- 
lapse from  the  measles,  and  before tbetime 
he  was  hurt  on  the  train,  he  had  been  out 
of  the  house  part  of  the  time,  and  about 
on  the  streets  as  other  boys.  He  had  no 
pain  in  the  breast  b^ore  he  was  hurt,  and 
did  not  have  much  cough  with  tlie  measles 
at  all.  Ue  struck  the  car-seat  Just  above 
his  heart.  Did  not  faint,  but  got  up  and 
walked  out.  Ue  did  not  think  at  the  time 
he  was  much  hurt.  He  had  no  troohie 
with  his  lungs  or  pleurisy  when  he  had 
the  relapse  with  measles,  and  bad  no  phy- 
sician except  his  father,  who  is  a  physician. 
When  he  was  hurt  he  was  being  taken  to 
his  grandfather's  in  the  country  to  regain 
his  strength,  which  he  had  not  then  fully 
regained.  He  recovered  from  the  relapse, 
mentioned  above,  about  the  flrst  week  in 
April.  Ue  belonged  to  a  long-lived  family 
in  which  there  was  no  predbpositlon  to 
lung  trouble,  consumption,  or  anything 
of  the  kind.  His  father  testified,  among 
other  things,  that  he,  witness,  thought  he 
was  permanently  disabieil,  to  the  exteut 
of  one-half  of  hia  capacity ;  and  another 
witness  teatified  that  hiscapaclty  to  labor 
and  earn  money  was  lessened  one-half  or 
two-thirds.  An  abscess  Is  more  frequently 
the  result  of  pneumonia,  or  the  relapse  of 
measles,  than  of  a  blow  or  physical  In- 
Jury;  but  it  is  not  impossible  or  Improb- 
able that  one  would  be  caused  from  a 
blow  or  external  violence.  In  the  opinion 
of  medical  witnesses  nvho  examined  plain- 
tiff, the  abscess  in  this  case,  and  itaattend- 
ant  results,  were  caused  by  the  injury  he 
received  on  the  train.  There  was  external 
indication  of  the  injury,  a  bruise  right 
along  plaintiff's  ribs,  etc.  The  plaintiff 
put  in  evidence  the  Carlisle  mortality  and 
annuity  tables.  The  evidence  tor  defend- 
ant tended  to  show  that  on  the  afternoon 
of  the  injury  its  hostler  engineer  had 
brought  down  the  accommodation  train 
and  engine,  together  with  another  engine, 
to  near  the  Union  Depot,  and  had  taken 
the  other  engine  and  put  it  on  another 
track ;  that  there  was  a  flagman,  or  train 
hand,  connected  with  the  accommodation 
train,  who  was  on  the  train  at  the  time 
it  was  backed  down,  as  above  stated, 
and  who  was  left  on  the  train  by  the  en- 
gineer; that  this  flagman,  without  au- 
thority, backed  the  accommodation  train 
under  the  depot,  started  with  the  engine 
of  the  at-commodation  train  across  the 
crossing  which  ran  by  the  depot,  reversed 
the  engine,  ran  it  back  under  the  depot, 
and  struck  the  cars,  breaking  down  the 
platform  of  the  baggage-car,  and  break- 
ing the  tank  on  the  tender  attached  to  the 
engine.  The  hostler  had  never  seen  this 
flagman  try  to  run  an  engine  before.  He 
was  not  on  the  engine  the  hostler  was 
running,  nor  was  he  on  the  engine  of  the 
accomtnodatlnn  train  until  after  che  host- 
ler had  moved  off  with  the  engine  he,  the 
hus'-ler,  was  on.  While  plaintiff  was 
waiting  in  the  depot  to  take  the  other 
train,  his  father  stated  to  a  witness  that 
the  boy  complained  of  his  leg;  that  was 
all.    Hurt  his  leg  some  way,  and  got  a 
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pretty  good  shaking,  or  sometbing  like 
thut.  A  physician  testified  that  in  May, 
1887,  he  was  called  to  treat  plaintiff.  Un- 
deretood  he  had  the  measles,  and  that  he 
had  a  cough,  and  that  there  was  a  ditil- 
cnlty  about  his  breathing,  sweiilng  in  his 
leftside.  Ue  examined  the  boy  and  found 
the  swelling  in  his  left  side.  Just  above  the 
stomach,  and  thinks  that  swelling  was 
caused  by  an  effusion  of  aerum  inside  the 
pJenra  cavity.  The  boy  looked  very  deli- 
cate then,  and  looks  better  now.  A  few 
days  after  the  accident,  he  saw  the  buy 
crossing  the  road  in  front  of  his  grand- 
father's residence,  with  a  basket,  going 
to  the  apple  orchard.  A  few  days  after 
that,  be  was  called  in  to  see  the  boy,  who 
bad  a  relapse.  His  cough  and  cold  and 
difficulty  of  breathing  seemed  to  be  worse, 
and  his  opinion  was  then,  and  was  at  the 
time  of  the  trial,  that  this  relapse  bad  not 
been  caused  by  a  fresh  Injury,  but  was  a 
contlnaation  of  that  old  trouble,  or  rather 
a  relapse.  When  he  was  culled  in  he  ex^ 
amined  the  boy  again,  and  found  no  evi- 
dence of  any  pbysicsCl  injury  of  any  kind, 
except  from  the  disease.  Ue  examined  his 
chest  and  lungs,  and  there  were  no  bruises 
or  any  discoloration  to  show  that  he  had 
been  struck  anywhere.  This  was  about  a 
week  before  the  boy  got  so  bad  off.  He 
did  not  complain  about  the  collision  to 
witness,  or  about  being  hnrt,  though  his 
father  said  he  was  hurt.  Witness  was 
treating  him  for  a  continuation  of  bis  old 
trouble,— the  shortness  of  breath.  Had 
noticed  there  was  that  symptom  before 
this  accident.  Had  him  propped  up  In  bed 
in  May  on  account  of  it,  etc.  Much  med- 
ical testimony  was  introduced  fur  defend- 
ant, some  of  it  being  the  testimony  of  phy- 
sicians who  had  made  an  examination  of 
the  boy,  and  that  evidence  tended  to  show 
that  he  was  suffering  from  no  hebrt  trou- 
ble;  thathe  had  never  had  anabscess;  that 
there  was  no  external  evidence  of  his  hav- 
ing rt^eived  the  injury;  th><tbehad  some 
slight  difficulty  in  breathing,  which  was 
probably  the  result  of  an  attack  of  pleuri- 
sy or  successive  attacks,  which  had  caus?d 
a  thickening  of  the  pleura  on  the  outer 
fturface of  tlielo  wer  portion  of  the  left  lung ; 
that  this  pleurisy  may  have  been  the  re- 
sult of  some  disease,  such  as  pneumonia 
or  measles;  and  that  it  was  extremely 
improbable,  if  not  impossible,  that  an  ab- 
scess, such  as  it  was  alleged  this  boy  had 
suffered  from,  could  be  caused  by  a  blow 
or  an  external  injury,  unless  It  had  been 
-attended  by  some  fracture  of  the  ribs,  al- 
though it  was  possible  that  if  there  had 
been  previous  inflammation  a  blow  might 
have  aggravated  It."  The  Jury  found 
for  plaintiff  f  5,000,  and  defendant  moved 
for  a  new  trial  upon  the  grpunds  that  the 
verdict  was  contrary  to  law,  evidence, 
etc.,  and  excessive.  The  motion  was  over- 
ruled, and  defendant  excepted. 

J«ck8oa  A  JewksoB,  lor  plaintiffs  in  er- 
ror. C.  T.  LadsoD  and  J.  T.  Glenn,  for  de- 
fendant in  error. 

Blecklet,  C.  J.  On  the  established  prin- 
ciples uf  trial  by  Jury,  the  verdict  was 
warranted  bjr  the  evidence,  both  as  to 
liability  for  the  injury  and  amount  of  the 
damages.    Judgment  affirmed. 


m  Oa.  172) 

Port  Rotal  4  W.  C.  Ry.  Co.  v.  Griffin. 

(Supreme  Court  of  Oeorgia.    Nov.  13,  1890.) 

Avraii,— Rbvibw— Cridibiutt  of  WiTKBSSBa— 
FiBES  Sbt  bt  Looomotivbs. 

1.  Where  there  was  evidence  to  support  a  ver- 
dict, and  the  trial  court  was  satisfied  therewltti, 
it  will  not  be  dUturbed. 

3.  A  oharee  that  "when  a  witness  swears 
willfully  and  knowingly  false  to  a  material  alle- 
gation, then  it  is  the  right  of  the  jury  to  disre- 
gard the  testimony  of  such  witness, "  is  proper 
as  far  as  it  goes. 

8.  In  an  action  for  injuries  by  fire  alleged  to 
have  been  negligently  caused  by  defendant's  en- 
gine, a  charge  that  "if  you  [the  juryj  are  satis- 
fied that  the  fire  originated  In  some  other  way 
than  from  the  engine,  then  return  a  verdict  for 
defendant, "  does  not  imply  tliat,  if  the  fire  orig- 
inated trom  the  engine,  defendant  Is  liable,  with- 
out further  proof  that  it  occurred  by  reason  of 
defendant's  negligence,  as  alleged. 

Error  trom  city  court,  Richmond  cont^ 
ty;  Eve,  Judge. 

J.  Ganahl,tov  plaintiff  in  error.  Twigga 
Jt  Verdery,  for  defendant  In  error. 

Blandford,  J.  A  verdict  was  had  for 
the  defendant  in  error  in  the  court  below. 
The  railway  company  moved  tor  a  new 
trial,  which  was  denied.  The  first  two 
grounds  of  the  motion  are  the  usual  ones, 
— that  the  verdict  of  the  Jury  is  contrary 
to  the  evidence,  without  evidence  to  sup- 
port it,  etc.  We  cannot  agree  with  the 
learned  counsel  for  the  plaintiff  In  error 
who  argued  this  case,  we  think  there 
was  sufficient  evidence  to  authorize  the 
verdict  of  the  jury.  While  we  might  not 
have  rendered  the  same  verdict  had  we 
been  on  the  Jury,  yet,  when  the  Jury  had 
evidence  upon  which  to  base  their  verdict, 
and  the  court  below  was  satisfied  with  it, 
we  do  not  feel  authorized  to  interfere 
therewith.  The  next  ground  contended 
for  by  the  plaintiff  in  error  Is  that  the  jury 
failed  to  consider  the  contributory  negli- 
gence on  the  part  of  the  defendant  In  er- 
ror. We  have  considered  this  case  very 
carefully,  and  we  do  not  see  how  the  de- 
fendant in  error  In  any  way  contributed 
to  the  injury  she  received  from  fire.  She 
was  not  at  home  or  near  by  when  the  fira 
began,  and  it  does  not  appear  that  she 
had  any  part  or  lot  In  it.  It  is  com- 
plained, further,  that  the  court  erred  In 
charging  the  Jury  as  follows:  "When  a 
witness  swears  willfully  and  knowingly 
false  to  a  material  allegation,  then  it  is 
the  right  of  the  jury  to  disregard  the  tes- 
timony of  such  witness."  it  is  insisted 
that  the  implication  in  this  charge  that 
the  Jury  had  a  right  to  believe  a  proven 
falsehood  is  stronger  than  the  aRsertion 
that  they  had  a  right  to  disregard  It.  The 
statement  by  the  court  objected  to  is.  to 
our  minds,  a  clear  statement  of  the  law, 
as  far  as  it  goes ;  and,  if  any  further  state- 
ment should  have  been  made  by  the  court 
to  the  Jury,  the  same  should  have  been  re- 
quested by  counsel,  who  now  complain. 
In  looking  at  the  charge  itself,  we  see  that 
the  court  did  state  to  the  jury  that,  where 
a  witness  has  been  impeached  by  showing 
that  what  he  swore  to  was  false  In  some 
particulars,  they  might  disregard  his  tes- 
timouy  as  to  all  other  facts  testified  to  by 
him,  unless  corroborated  by  other  circum- 
stances. 
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Error  1b  assierned  also  to  tbe  followlne 
charKe  of  the  court :  "If  yon  are  satlBfled 
that  the  fire  originated  in  Bomo  other  way 
than  from  the  engine,  then  retnm  a  ver- 
dict tor  the  defendant. "  It  Is  InslBted  that 
this  charge  Implies  that  If  the  fire  did  orig- 
inate from  tbe  engine,  the  company  was 
liable  without  the  farther  proof  that  it 
occurred  by  reason  of  the  negligence  set 
out  In  the  petition;  that  is,  in  not  having 
approved  spark-arresters  and  flre-boses, 
and  In  nnfferlug  the  track  to  be  covered 
with  rubbish.  We  do  not  think  this 
charge  1b  liable  to  the  Implication  sought 
to  be  Ingrafted  upon  It;  and,  besides, 
plaintiff  in  error  did  not  ask  any  further 
Instructlona  to  the  Jury  than  were  given. 
Tbe  judgment  of  the  court  below  is,  there- 
fore, affirmed. 

(Se  Oa.  177) 

Beldino  v.  Johnson. 

(SujTrvma  Cowt  of  Oeorgla.    Nov.  19,  ISSa) 

Db^th  bt  WRONOrni.  Acr— Siz.x  or  Liquo&— 
Civil.  Daiuobb. 

1.  The  facta  that  defendant  famished  liquor 
to  a  tiiird  person  while  the  latter  was  drank,  and 
failed  to  protect  plaintiff's  husband  from  such 
person,  and  that  tbe  latter  killed  plaintiff's  hus- 
band in  defendant's  saloon,  while  defendant  was 
present,  deceased  not  beinfr  there  as  a  guest,  do 
not  render  defendant  liable  in  damages  for  the 
killing,  under  Acts  Oa.  IS87,  p.  46,  allowing  a  re- 
covery for  death,  caused  by  crime,  or  "criminal 
or  other  negligence. " 

2.  Plaintiif '8  declaration  alleged  tliat  defend- 
ant sold  liquor  to  her  husband  and  W.  in  the 
farenoon  of  a  certain  day;  that  a  quarrel  then 
arose  between  her  husband  and  W. ;  that  in  the 
afternoon  ber  husband  went  to  the  saloon,  and  "W. 
being  there  the  quarrel  was  renewed,  and  W. 
killed  her  husband;  that  W.  was  at  the  time  in- 
toxicated by  liquors  furnished  him  by  defendant; 
and  that  defendant  had  sold  liquor  to  W.  when 
the  latter  was  drunk,  and  known  by  defendant 
to  be  so.  Held,  that  the  declaration  was  proper- 
ly dismissed,  as  the  damages  were  too  remote 
under  Code  Oa.  ||  8072,  8078,  providing  that  dam- 
ages are  too  remote  which  are  only  the  possible 
result  of  the  tortious  act,  or  are  caused  by  other 
oonttngent  circumstances,  and  that  "damages 
traceable  to  the  act,  but  not  its  legal  or  material 
oonsequenoe,  are  too  remote  and  contingent. " 

Error  from  dty  court  of  Atlanta ;  Van 
Epps,  Judge. 

Following  is  tbe  official  report:  "Mrs. 
Beidlng,  as  the  widow  of  Neal  Beldlng, 
sued  Johnson  and  Whitlock,  making  the 
following  allogations  in  ber  declaration: 

.  About  9  o'clock  on  tbe  morning  of  April 
26, 18K9,  ber  husband  and  Whitlock  met  in 
tbe  bar-room  of  Johnson,  and  drank  in- 

'  toxlcating  liquors  tog^ber,  and  soon  be- 
came engageil  In  a  dispute,  which  ended  at 
that  meeting  in  the  bet  of  a  watch,  which 
ber  husband  agreed,  at  tbe  Buggestlon  of 
Whitlock,  should  be  held  by  one  Sloan,  a 
.^lerk  in  the  bar-room.  Her  husband  and 
Whitlock  then  left  the  saloon,  but  after- 
wards returned,  and  her  husband  said  he 
would  withdraw  the  bet,  and  demanded 
bis  watch;  but  to  this  Whitlock  objected, 
and  Sloan  refused  to  surrender  It  without 
Wbitlock'B  consent.  Her  husband  and 
Whitlock  bad  angry  words  about  themat- 
ter,  Whitlock  by  that  time  being  under  the 
Influence  of  liquor  purchased  at  Jobnson's 
saloon.    Whitlock  agreed  to  let  her  bus- 


band  have  his  watcb,  if  he  would  pay 
Whitiock's  expenses  of  that -day  at  tbe 
saloon,  which  proposition  ber  husband 
declined.  This  was  about  11  o'clock  in  tbe 
forenoon.  In  tbe  afternoon  be  went  to 
the  saloon,  and  demanded  his  watcti 
again.  Whitlock  was  then  considerably 
under  the  influence  of  liquors,  purcbased 
at  Johnson's  saloon,  and  that,  too,  while 
Whitlock  was  drunk,  and  was  known  to 
be  by  Johnson.  When  ber  husband  de- 
manded his  watcb  in  the  afternoon,  Whit- 
lock refused  to  allow  bim  to  have  It,  and 
tbey  then  quarreled  In  the  saloon,  In  the 
presence  of  Johnson  and  bis  clerks,  threat- 
ening to  fight,  and  Beldlng  made  prepara- 
tions to  flgbt  by  pulling  oB  bis  coat  and 
hat,  whereupon  whitlock,  without  canse, 
shot  and  killed  him.  Johnson  was  the 
owner  and  proprietor  of  the  saloon,  and 
Invited  her  husband  and  all  other  persona 
there  to  drink,  promising  him  and  all 
others  that  he  would  maintain  order,  and 
protect  all  persons  from  violence  by  any 
person  In  his  bar-room ;  but  he  not  only 
failed  to  do  this,  but  sold  liquor  to  Whit- 
lock when  be  was  dioink,  knowing  that 
Whitlock,  when  under  the  Influence  of 
liquor,  was  a  violent  and  dangerous  man, 
and  that  Whitlock  and  her  husband  were 
angry  with  each  other,  and  that  Whitlock 
bad  threatened  to  whip  her  husband. 
Johnson  and  bis  servants  continued  to 
farninh  liquors  to  Whitlock,  when  they 
knew  he  was  drunk,  and,  instead  of  pro- 
tecting ber  husband  against  Whitlock'a 
violence,  stood  by  and  saw  him  shoot  her 
husband  down,  without  cause,  and  with- 
out attempting  to  protect  him,  and  with- 
out uttering  one  word  of  remonstrance. 
The  difficulty  could  have  been  averted, 
and  the  life  of  ber  husband  saved.  If  John- 
son bad  refrained  from  selling  Whitlock 
liquor,  and  discharged  .his  duty  In  keeping 
order,  and  protecting  her  busband  from 
Whitiock's  violence.  At  the  time  her  hus- 
band was  killed,  be  was  healthy  and 
strong,  80  years  old,  able  to  earn  by  bis 
labor  f  100  per  month,  etc.,  and  she  has 
been  deprlv^  of  bis  earnings  and  protec- 
tion by  the  wrongful  and  Illegal  conduct 
of  defendants.  Wherefore  she  sued,  alleg- 
ing that  she  had  been  damaged  $20,000. " 
To  this  declaration  Johnson  interposed  a 
general  demurrer,  which  was  sustnined, 
and  the  action  dismissed  as  to  him,  and 
plalntlH  excepted. 

T.  P.  Westmoreland  and  L.  B.  Aastfn, 
Jr.,forplaintifr  In  error.  Arnold  A  Arnold, 
for  defendant  in  error. 

SiHMo.vs,  J.  Under  the  facts  alleged  In 
the  declaration,  which  wilt  be  found  set 
out  In  the  official  report,  there  was  no  er- 
ror In  sustaining  the  demurrer  and  dis- 
missing the  case.  Under  these  facts,  we 
do  not  think  Johnson  was  liable  to  the 
widow  of  Beldlng  on  account  of  ber  hus- 
band's having  been  killed  by  Whitlock  in 
.lohnson's  bar-room.  The  declaration  al- 
leges that  Johnson  sold  liquor  to  these 
parties  In  the  forenoon,  and  that  tbe 
quarrel  between  the  latter  then  originat- 
ed. In  regard  to  a  wager  they  had  made; 
yet  the  homicide  did  not  occur  until  the 
afternoon,  wheu  Beldlng  again  entered  the 
bar-room    for  the  purpose  of   obtaining 
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the  wateb  be  had  wagered  wltb  Whitlock 
in  the  forenoon.  He  did  not  enter  ae  a 
costomer  or  gneat,  bat  upon  bla  own  prl- 
Tate  baalneaa.  He  then  met  Wbltlock  the 
last  time,  the  quarrel  was  renewed,  and 
be  was  ktned.  Unr  atatnte  allows  a  re- 
eorery  by  certain  named  persons  for  a 
bomtclde,  when  "the  death  of  a  human  be- 
ing results  from  a  crime,  or  from  criminal 
or  other  negligence. "  Acts  1887,  p.  46.  It 
is  sought  to  make  Johnson  liable  In  this 
action,  because  be  furnished  liquor  to 
Wbitluck  when  drunk,  and  failed  to  pro- 
tect Belding  against  Whitlnck,  both  being 
in  bis  saloon  at  the  time  of  the  homicide, 
and  Johnson  himself  being  present.  Un- 
der the  facts  as  alleged,  we  do  not  think 
this  was  such  negligence  or  misconduct  on 
the  part  of  Johnson  as  would  aathotlse 
the  wtdow  to  recover  against  him,  es- 
pecially as  Belding  was  not  even  a  guest 
or  customer  of  Johnson  at  the  time. 

Our  Code  (sections  8072. 8078)  declares : 
"If  the  damages  are  only  the  imaginary 
or  possible  result  of  the  tortious  act,  or 
other  and  contingent  circnmstances  pre- 
ponderate largely  in  causing  the  Injurious 
effect,  such  damages  are  too  remote  to  be 
the  basis  of  recovery  against  the  wrong- 
doer." "Damage  which  are  thelegal  and 
natural  result  of  the  act  done,  though  con- 
tingent to  some  extent,  are  not  too  re- 
mote to  be  recovered.  But  da  mages  trace- 
able to  the  act,  but  not  its  legal  ornatnral 
consequence,  are  too  remote  and  contin- 
gent. "  Under  tliese  sections  of  the  Code, 
we  think  the  damages  too  remote  to  be 
recovered.  "  Other  and  contingent  circum- 
stances" preponderated  largely  In  causing 
the  homicide,  and  the  damages,  though 
traceable  remotely  to  the  act  of  selling  the 
liquor,  are  not  the  "legal  and  natural  con- 
sequence" of  the  act.  They  do  not  arise 
directly  from  that  act,  but  from  the  act  of 
shooting,  and  Indirectly  from  the  bet 
made  between  Belding  and  Wbltlock, 
Wbitlock's  refusal  to  give  up  the  watch, 
and  Belding's  return  In  the  afternoon  to 
recover  it,  and  bis  preparation  for  a  fight 
with  VVhltloclt.  These  indirect  elements 
are  more  proximate  than  ia  that  of  fur- 
nishing the  liquor.  There  are  many  cases 
in  the  reports  where  recoveries  have  been 
had  against  bar-room  keepers  for  injuries 
arising  from  the  sale  of  liquor  to  persons, 
bnt  all  of  them,  so  far  as  we  have  asrer- 
taine<],  except  the  case  of  Bommel  v. 
Schambactaer,  120  Pa.  St.  579, 11  Atl.  Kep. 
77fl,  are  founded  wholly  upon  special  stat- 
utes authorizing  recovery  for  such  injuries. 
In  no  other  state  has  the  right  to  recover 
been  placed  upon  common-law  principles; 
and  several  of  the  courts,  in  discussing  the 
question,  say  that  no  recovpry  could  be  had 
at  common  law.  As  we  have  no  special 
statute  in  this  state  authorJzing  such  re- 
covery, and  as  the  two  sections  above  cit- 
ed from  our  Code  are  declaratory  of  the 
common-law  of  this  state,  and  as  we 
think  that  under  these  sections  the  dam- 
ages claimed  are  too  remote,  weafflrm  the 
Judgment  of  the  court  below  sustaining 
the  demnrrer.  and  dismissing  the  case. 
Even  Bomroel  ▼.  Schambacher,  supra, 
would  not  be  a  precedent  for  recovery  in 
a  case  of  homicide:  for,  at  common  law, 
homicide  gave  no  cause  of  action.  Be- 
v.l2s.K.no.7— 20 


aides,  Pennsylvania  bad  a  statute  upon 
which  the  decision  in  that  case  could 
have  been  predicated.    Judgment  affirmed. 


KiMBBBLL  et  al.  T, 
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iSupnme  Court  mf  Oeorgia.    Nov.  10, 1890.) 

UnOLVBNOT — RiOHTS    OV  CBZDITOBa — ^iMJimOTIOir. 

1.  The  act  of  1881,  (Code,  |  8149a,)  for  olosing 
mt  an  insolvent  firm  oi  traders,  does  not  apply, 
the  firm  having  been  dissolved,  and  its  business 
bsTins  been  thereafter  aotaally  stopped  by  seiz- 
ure of  its  stock  in  trade,  nnder  legal  process,  to 
its  ftall  value,  some  days  antecedent  to  the  filing 
of  the  present  proceeding  against  the  firm. 

8.  Creditors  who  have  not  rednoed  their  de- 
mands to  lodgment,  and  who  have  no  lien  other- 
wise, cannot,  as  a  general  mle,  under  the  general 
law,  enloin  their  debtors  from  selling  or  dispoi- 
Ing  of  their  property. 

8.  There  being  no  rl^t  to  enjoin  ttie  debtors 
themselves  from  parting  with  their  properQr, 
an  injunction  against  a  imditor  holding  real  es- 
tate as  security  restraining  him  trom  restoring  it 
after  bis  claim  is  satisfied  shonld  not  have  been 
granted. 

4.  In  order  not  to  Interfere  with  that  element 
of  the  case  which  looics  to  reclaiming  goods  as 
procured  by  fraud  in  the  puroliase  thereof,  tbe 
debtors  are  left  to  stand  and  remain  enjoined 
l^m  selling  or  disposing  of  any  goods  purcbased 
of  theae  creditors. 
(SyUobu*  by  the  Court.) 

Error  from  superior  court,  De  Kalb 
county;  Clark,  Judge. 

Simmonfi  A  Corrigun,  for  plainttBk  in  er- 
ror. E.  C.  KontM  and  W.  B.  Browu,  for 
defendants  In  error. 

Feb  Curiam.  This  was  a  proceeding 
under  the  Insolvent  traders'  act  of  1881, 
(Code,  §  3149a  et  seq.)  The  Judge  denied 
the  application  for  injunction  and  receiver, ' 
as  prayed  for,  bnt  granted  an  injunction 
"restraining  defendants  from  selling,  or 
otherwise  disposing  of,  their  property  un- 
til the  final  decree  on  said  petition,  and 
that  M.  C.  &  J.  F.  Kiser  shall  be  enjoined 
from  reconveylng  or  returning  the  title- 
deed  he  holds  from  Kimbrell  shonld  their 
mortgage  claim  be  satisfied  out  of  the 
mortgage  property,  or,  if  any  balance 
should  bo  paid,  that  balance,  but  to  hold 
said  deed  subject  to  the  final  decree  upon 
said  petition."  As  all  the  defendants  are 
restrained  from  selling,  or  otherwise  dis- 
posing of,  their  property,  this  order,  liter- 
ally taken,  would  include  M.  C.  &  J.  F. 
Klser  &Co.,  Mrs.  Jane  Kimbrell,  and  the 
sheriff,  all  of  whom  acknowledged  service 
as  defendants,  as  well  as  the  debtors,  J. 
H.  Kimbrell,  Sr.,  and  J.  D.  Kimbrell.  con- 
stituting the  firm  of  J.  H.  Kimbrell,  Sr.,  & 
Co.  We  have  no  doubt,  however,  that  it 
was  the  purpose  of  the  judge  to  restrain 
only  these  debtor  defendants  from  selling 
or  disposing  of  their  property. 

1.  The  first  question  is,  could  this  be 
done  under  tbe  facts  of  the  case  presented 
tons  in  this  record?  J.  H. Kimbrell, Sr.,& 
Co.  became  Indebted  as  a  firm  of  traders 
to  the  plaintitrs  in  the  petition,  and,  while 
so  Indebted,  executed  a  mortgage -upon 
their  stock  In  trade  to  M.  C.  &  .1.  F.  Kiser 
&  Co.  on  the  5th  of  February,  1890.  They 
dissolved  their  partnership  on  the  same 
day,  but  it  seems  their  stock  remained  in 
the  store  and  was  offered  tor  sale  as  usual 
in  a  continuous  business  until  it  was  seised 
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by  th«  sheriff,  by  virtue  of  tbe  d.  At.  In 
favor  of  M.  O.  ft  J.  F.  Kiser  &  Co.,  iasaed 
upon  the  mortgaKe  TThlcb  bad  been  given 
to  them  on  the  5tb  of  February.  Tbe  ex- 
act date  of  this  levy  does  not  appear,  but 
It  was  before  tbe  plaintlfTs  commenced 
their  proceMinK,  which  was  on  the  let  of 
March,  1890.  The  inference  may  be  dra'wn 
that  it  was  at  least  a  weelc  before  that 
time,  for  the  plHlntiffs  allege  that  the  sale 
by  the  sheriff  was  advertised  to  take. place 
'  on  the  3d  day  of  March.  The  general  law 
(Code,  §  3U72)  requires  such  sales  to  be  ad- 
vertised for  four  weeks,  but,  by  special  or- 
der, they  may  take  place,  where  the  prop- 
erty Is  perishable,  or  expensive  to  keep, 
after  10  days'  advertisement.  Id.  §  3W8. 
The  mortgage  was  foreclosed  on  February 
17th.  The  evidence  in  tbe  record  indicates 
that  the  stock  of  goods  levied  upon  was 
not  more  than  sufficient  to  pay  the  mort- 
gage, and  there  Is  no  clear  evidence  that^ 
tbe  Arm,  as  such,  owned  other  property. 
It  is  manifest  that,  by  reason  of  tbe  disso- 
lution of  tbe  partnership,  and  the  seizure 
of  its  effects,  the  firm  had  ceased  to  be 
traders  before  the  plaintiffs  proceeded 
against  It.  This  being  so,  the  traders'  act 
of  1881  did  not  apply,  and  the  judge  had 
no  power  to  grant  any  injunction  by  v'r- 
tue  of  that  act.  "It  is  to  stop  tbe  trade 
of  a  firm  of  traders  who  owe  money.  If 
they  do  not  pay  on  demand,  that  the  act 
was  passed.  These  two  are  uq  longer 
such  traders,  and  were  not  when  the  bill 
was  brought."  Scott  v.  Jones.  74  Ga.  763; 
Comer  v.  Coates,  69  Ga,  491 ;  Coate'j  v.  Al- 
len, 71  Ga.  787;  Blancbard  v.  Yansyckle, 
70  Oft.  278. 

2.  Doubtless-  the  Judge  took  this  same 
view  of  the  subject,  for  he  declined  to  ap- 
point a  receiver,, and  grant  an  injunction, 
as  prayed  for,  liut  simply  enjoined  the 
debtors,  in  general  terms,  from  selling  or 
disposing  of  their  property.  But  such  an 
injunction  could  not  be  granted  without 
direct  aid  from  tbe  act  of  18S1,  for  the  rea- 
son that  tbe  plaiotlffs  bad  no  lien,  by 
judgment,  mortgage,  or  otiierwise,  tbe 
debts  In  their  favor  being  of  no  higliec 
rank  than  promissory  notes.  For  this  de- 
cision we  refer  to  the  cases  above  cited. 

3.  The  next  question  is  as  to  tbe  special 
injunction  grantb-d  against  M.C.  &  J.  F. 
Kiser.  That  was  equally  unwarranted; 
for,  if  the  plaintiffs  were  in  no  condition 
to  restrain  their  debtors  from  disposing 
of  their  propert.v,  they  were  not  in  a  con- 
dition to  bold  up  any  of  that  property  in 
the  hands  of  theKiRersto  await  tbe  n«ult 
of  this  suit.  Tbe  deed  held  by  the  Kisers 
to  which  the  injunction  relates  was  not  a 
conveyance  of  partnership  property,  but 
of  the  individual  propert.v  of  one  of  the 
partners,  J.  U.  Kimbrell,  Hr.,  tbe  object  of 
which  was  to  give  Kiser  ft  Co.  additional 
security  for  their  debts  against  the  firm  of 
Kin'brell  &  Co.  Why  should  the  Kisers 
be  restrained  from  surrendering  that  deed, 
whether  their  debt  should  be  paid  or  not, 
if  .they  chose  to  surrender  it,  and  rely 
wholly  on  the  Ann  proj)erty  for  the  collec- 
tion of  their  debts?  What  right  would 
that  give  other  creditors  of  the  flrra  to 
complain,  such  other  creditors  having  no 
lien  either  upon  tbe  property  embraced  in 
the  deed  or  any  other  property  7 


4.  In  dealing  with  the  tnjnncticn  grant- 
ed, we  treat  as  unimportant  to  the  pres- 
ent status  of  tbe  case  the  allegation  uf  the 
plaintiffs  that  some  of  the  debt  In  their 
favor  was  created  by  fraud,  and  tbe  ci in- 
sequent  feature  of  tbe  petition  looking  to 
a  rescission  of  the  sale  of  goods  made  by 
them  to  the  firm  of  J.  H.  Kimbrell,  8r.,  ft 
Co.  on  account  of  this  fraud.  We  under- 
stand from  the  record  that  all  these  goods, 
remaining  unsold,  were  covered  by  tbe 
mortgagee  in  favor  of  Kiser  &  Co. ;  and,  as 
there  was  no  Injunction  to  restrain  tbe 
sale  of  tbe  goods  by  the  sheriff,  we  take  it 
that  the  judge  thought  either  that  there 
was  not  sufHcient  evidence  of  fraud  In  the 
purchase  from  the  plaintiffs  or  else  that 
the  particular  goods,  not  being  specified 
by  plaintiffs  In  their  petition,  could  nut  be 
Identified  sufficiently  to  warrant  a- sepa- 
rate order  In  respect  to  them.  We  wish 
to  be  understood  as  making  no  ruling 
touching  this  element  of  tbe  petition,  or 
affecting  the  rights  of  the  plalntifTs  to 
pursue  any  goods  which  they  may  wish 
to  reclaim  by  reason  of  fraud  committed 
upon  them  in  tlie  purchase  of  the  same. 
In  order  to  leave  this  element  untouched, 
we  shall,  while  reversing  tbe  judgment, 
direct  that  the  firm  of  J.  H.  Kimbrell.  Sr., 
ft  Co.,  and  tbe  members  thereof,  remain 
enjoined  from  selling  or  disposing  of  any 
goods  purchased  from  the  plaintiffs. 
'  Judgment  reversed,  with  direction. 

(86  G«.  116) 

Smith  v.  Savannah,  F.  ft  W.  By.  Co. 

(Supreme  Court  of  Oeorgla.    Nov.  81, 1890.) 
Niw  Triai/— DiscBETioN  Or  Court — Appeal. 
Errur  is  not  assignable  on  the  reasons  of 
the  judge  for  granting  a  new  trial.    This  case  is 
within  the  ^neral  rule  subjecting  a  first  new 
trial  to  the  aiscretlon  of  the  trial  court,  there  be- 
ing no  abuse  of  that  discretion. 
(SyOainu  by  the  Court.) 

Error  from  city  court  of  Savannah ;  Hab- 
DBN,  Judge. 

Garrard  <ft  Meldrim,loT  plaintiff  in  error. 
ChiaboJta,  Erwia  &  Du  Bigaoa,  for  defend- 
ant in  error. 

Blkcklet,  C.  J.  This  is  the  first  grant 
of  a  new  trial.  The  motion  contains  sev- 
eral grounds,  some  of  them  special,  and 
some  general.  The  judgment  granting  a 
new  trial  rests  upon  the  wnole  motion, 
not  being  put  by  the  order  upon  any  par- 
ticular ground.  The  opinion  of  the  court 
discusses  the  reasons  of  the  presiding 
judge  for  deciding  as  he  did :  but  these  rea- 
sons, whether  illogical  or  not,  are  no  part 
of  the  Judgment,  ana  cnnseguently  are  not 
open  to  attack  by  asHlgning them  as  error. 
The  only  reviewable  action  of  tbe'court 
In  deciding  tbe  motion  is  the  judguient 
which  the  court  rendered.  Railroad  v. 
Smith,  74  Ga.  112.  It  is  manifest  that  the 
mind  of  the  judge  was  dissatisfied  with 
the  verdict  upon  the  merits  of  the  case,  the 
real  substance  of  the  controversy.  He  de- 
clared that  it  seemed  strongly  his  duty  to 
grant  a  new  trial.  This  being  so,  and  his 
court  being  still  in  possession  and  control 
of  all  points  involved  in  the  case,  includ- 
ing the-  reasons  of  the  judge  for  granting 
tbe  motion,   which  reasons  be  can  repoa- 


Digitized  by 


Google 


Oa.) 


SAVANNAH  ST.  ft  B.  B.  00.  e.  BBYAK. 


807 


aider  if  the  plaintiff  below  ahonld  obtain 
another  verdict  on  the  same  evidence,  we 
ace  nutbin;;  to  take  thin  case  out  o(  the 
general  rule  that  the  Drat  grant  of  a  new 
trial  will  not  be  Interfered  with,  if  errora 
were  committed  on  the  former  trial,  the 
preaomption  ia  that  tbey  will  be  corrected, 
not  repeated,  on  the  next;  and.  if  no  er- 
rors were  committed  then,  the  trial  Judge 
certainly  needs  no  aid  from  us  for  his  guid- 
ance in  conducting  the  new  trial.  We 
tbink  there  has  been  no  abuse  of  diacre- 
tlon.    Judgment  affirmed. 

(86  Oa.  231) 

I<BK  ▼.  Central  B.  Co. 
(Supreme  Cmiirt  of  Qeorgia.    Nov.  26, 1890.) 

bUURIBS  TO  EHPIiOTB  —  NCOLIOSNOB  OV  MaSTIK. 

The  presence  of  one  clinker  of  unxunial  size 
on  the  margin  of  a  railway  track  where  switch- 
ing ia  to  be  done,  and  on  which  a  brakeman  acci- 
dentally steps  in  descending  from  a  moving  en- 
gine, in  the  due  course  of  his  daties,  will  not 
render  the  company  liable  to  answer  for  a  per- 
sonal inlury  which  the  brakeman  thus  sustains. 
For  outdoor  premises  to  be  reasonably  safe,  it  is 
not  required  that  the  surface  shall  be  kept  clear 
nf  every  object  which  by  chance  might  cause  acci- 
dental Injury. 
(SuUabu*  by  the  Court) 

Error  from  city  cotirt  of  Savannah; 
Harden,  Judge. 

Gnrrard  *  Meldrtm,  for  plaintiff  in  error. 
Lawtoa  *  Cnnniagliam;  by  Edward  S. 
EUiott,  for  defendant  in  error. 

Blkcklbt,  C.  J.  This  being  the  first 
grant  of  a  new  trial,  we  should  leave  It  to 
the  general  rule,  were  it  not  that,  upon 
looking  into  the  evidence,  we  are  of  opin- 
ion that  a  new  trial  would  be  wholly  su- 
perfluous, for  the  plaintiff  was  his  own 
witnesa,  the  defendant  introduced  no  evi- 
dence, and  on  the  case  made  by  the  plain- 
tiff himself  there  can  be  no  recovery.  His 
Injnry  was  purely  accidental.  He  was 
probably  faultless  himself,  and  he  cer- 
tainly shows  no  fault  on  the  part  of  the 
company,  unless  the  company'  is  to  bo 
treated  as  an  insurer  against  accidents  to 
its  employes,  which,  of  course,  is  not  its 
legal  character  or  relation.  He  was  a 
brakeman,  and,  in  the  course  of  his  duty, 
stepped  from  the  engine  to  the  ground, 
the  engine  being  in  motion.  In  so  doing, 
he  struck  bis  right  toot  against  a  large 
clinker  of  coal  dross,  five  nr  six  inches 
throngh  one  way,  and  three  or  four  inches 
the  other.  It  was  nearly  covered  up  with 
other  dross  from  the  engine,  which  be 
stepped  into.  That  dross  consisted  of 
rakings  from  the  furnace.  These  rakings 
do  not  generally  consist  of  pure  aRbes, 
but  sometimes  have  cliijkers,  generally  so, 
uuless  they  have  been  walked  over  long 
enough  tobe  broken  up.  Frequently  clink- 
ers are  so  soft  that  walking  over  them 
will  brenk  them, and  behad  broken  many. 
Generally  a  good  many  piles  of  this  dross 
are  along  the  track.  He  could  not  say 
how  far  this  particular  pile  extended.  He 
had  seen  piles  200  yards  lung.  Dross  that 
comes  from  the  engines  is  taken  from  the 
side  of  the  track,  and  used  for  ballast  be- 
tween the  rails.  At  that  time,  a  construc- 
tion train  was  engaged  in  such  removal. 
This  particular  clinker  was   of   unusual 


Bice,  the  average  being  about  as  large  as 
a  hen  egg.  We  have  said  the  injury  was 
an  "accident."  It  might  be  termed  a 
"  doule-barreled  accident. "  First,  one  clink- 
er of  nnusnal  size  got  into  a  pile  of  dross ; 
and,  aeeoodly,  the  plaintiff  happened  to 
step  out  upon  that  particular  pile,  and 
struck  his  foot  against  that  particular 
clinker.  There  is  no  suggestion  that  the 
condition  of  the  track  or  the  neighbor- 
ing surface  was  unsafe,  aare  in  that  one 
spot,  and  there  is  no  suggestion  that  the 
plaintiff's  duty  required  him  to  step  off  at 
that  spot,  rather  than  any  other.  Had  it 
not  been  tor  the  mere  chance  of  his  select- 
ing the  particular  few  inches  of  space  oc- 
cupied by  that  one  clinker,  he  woirid  have, 
in  all  probability,  performed  his  duty  in 
safety.  It  cannot  be  incumbent  on  rail, 
road  companies  or  any  one  else,  in  such  a 
world  as  this,  to  keep  the  whole  face  of 
the  earth  on  which  servants  and  employes 
are  to  execute  their  functions  clear  of  ev- 
ery object  that  may  cause  an  employe  to 
slip  up,  or  be  thrown  down.  Such  .  a  rule 
would  require  that  farmers  should  keep 
their  premises  clear  of  corn-cobs;  tor  a 
cob,  when  stepped  upon,  may  roll  under 
the  foot  and  produce  a  fall.  Bo  of  small 
stones,  and  sometimes  sticks,  or  other 
rubbish.  The  plaintiff's  injury  was  simply 
a  misfortune,  the  incident  of  his  employ- 
ment, and  of  the  risk  consequent  thereon. 
In  the  exercise  ot  our  power  of  direction, 
we  direct  that  the  court  enter  Judgment 
tor  the  defendant  below  as  in  case  of  non- 
suit, and  that  the  motion  for  a  new  trial, 
and  the  Judgment  thereon,  be  of  no  effect, 
except  to  set  aside  the  verdict,  and  as  a 
basis  for  this  writ  of  error,  and  a  final  dis- 
position of  the  case.   Judgment  affirmed. 

(Se  Ga.  312) 

Savannah  St.  &  B.  B.  Co.  v.  Bryan. 

(Supreme  Court  of  Georgia.    Dec  10,  1890.) 
Oabkibks — IttixTRT  TO  Fassenoebs — ToBTB  or  Bm- 

PLOTB. 

A  railroad  company  is  responsible  to  a 
passenger  for  a  battery  by  the  conductor,  com- 
mitted first  on  the  car,  and  repeated  shortly  aft- 
erwards at  ttie  office  of  the  company  whither  Oi» 
passenger  had  gone  to  make  complaint  to  the  su- 
perintendent. The  i>assenger  having  been  badly 
beaten,  Idcked,  cut  with  a  Iniife,  and  his  arm 
broken,  a  verdict  for  $3,000  is  not  excessive, 
{SyUabiu  bv  the  Court.) 

Error  from  city  court  ot  Savannah; 
Harden,  Judge. 

Lawtoa  &  Cunntngham,  hy  Edward  P. 
Elliott,  tor  plaintiffs  In  error.  Garrard  A 
Meldrtm,  tor  defendant  in  error. 

Blecklet,  C.  J.  The  Jury  found  tor  the 
plaintiff  below  $2,000.  The  motion  for  a 
new  trial  complains  of  no  error  by  the 
court,  but  attacks  the  ver<llct  as  contrary 
to  law,  to  evidence,  etc.,  and  as  excessive 
in  amount.  The  motion  was  overruled. 
This  was  an  approval  ot  the  verdict  by 
the  presiding  Judge.  Treating  the  testi- 
mony of  the  plaintiff  and  his  witness  as 
reliable,  and  as  presenting  the  whole  truth 
of  the  case,  therecan  be  no  doubt  that  the 
verdict  wiis  warranted  in  all  respects., 
The  plaintiff,  being  a  passenger  on  a 
street-car,  was  called  upon  by  the  con- 
ductor for  his  tare.    He  had  money  In  his 
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pocket,  and,  telling  the  condnctor  to 
wait  a  mtmite,  was  feellDg  tor  a  nickel, 
wben  be  was  Helsed  by  the  conductor,  and 
ordered  off  the  car.  A  struKgle  ensued, 
and  the  condnctor  kicked  him  oft  the  plat- 
form, the  car  being  In  rapid  motion.  The 
plalntin  then  repaired  immediately  to  the 
office  of  the  company,  for  the  purpose  of 
making  complaint  to  the  superintendent. 
He  reached  the  office  in  about  18  or  20  min- 
utes. The  conductor  arrived  at  or  about 
the  Hame  time.  The  conductor  cursed 
him,  kicked  him  again, twice,  hit  blm  with 
his  fist,  find  shoved  blm  away.  Others 
present  took  part  with  the  conductor,  and 
plalntiB  was  badly  beaten.  The  conduct- 
or plunped  a  knife  Into  blm.  His  left  arm 
was  broken,  and  the  cut  with  the  knife 
was  In  the  back  of  the  head.  He  became 
unconHcioUB,  and  was  aftprwards  picked 
op  by  a  policeman,  some  two  blocks  dis- 
tant from  the  office.  He  could  not  say  ex- 
actly where  and  at  what  time  he  was 
cat,  bat  he  saw  the  conductor,  while  on 
the  platform  of  the  office,  draw  a  knife 
from  bis  pocket,  and  open  it  with  his 
teeth.  The  evidence  adduced  by  the  com- 
pany conflicted  with  this  account  in  sev- 
eral material  resprcts,  but  that  conflict 
counts  for  nothing  on  this  writ  of  error, 
the  Jury  having  found  in  favor  of  the 
plaintiff,  and  their  finding  having  been  ap- 
proved by  the  presiding  Judge.  The  com- 
pany Is  responsible  for  the  unlawful  vio- 
lence and  misbehavior  of  ita  employes, 
both  on  the  cars  and  at  the  office.  Gas- 
way  V.  Railroad  Co.,  58  Oa.  216;  Feeples 
V.  Railroad  Co.,  60  Oa.281;  BaUroad  Co.  v. 
Turner,  72!  Ga.  292;  Railway  Co.  v.  Brauss, 
70  Ga.  868;  Christian  v.  Railway  Co.,  79  Oa. 
460,  7  S.  E.  Rep.  216.  There  was  no  error 
in  denying  the  motion  for  a  new  trial. 
Judgment  affirmed. 


(33  S. 


C.  6U) 

McMabtbb  v.  Abthub  et  al. 


(Supnme  Court  of  South  CaroUma.    Nov.  S7, 
1890.) 

Rb8  Aimvdicxta— Rtort  or  Hokesteid — S^lb  or 
Dboeob:7T'8  Lands. 

1.  The  court  of  common  pleas  In  Soutb  Caro- 
lina has  no  authority  to  admeasure  or  lav  off  a 
homestead,  and  the  right  of  the  widow  and  chil- 
dren to  a  homestead  in  the  lands  of  a  decedent  is 
not  barred  by  a  decree  of  that  court  ordering  the 
lands  sold  to  pay  debts,  in  a  proceeding  in  which 
the  widow  and  children  did  not  assert  the  right 
of  homestead,  though  they  were  made  parties. 

3.  The  master  having  announced  at  the  sale, 
when  notice  was  given  of  the  claim  of  a  home- 
stead, that  the  lands  would  be  sold  subject  to  the 
cl^m,  which  was  not  stated  in  the  order  of  sale, 
he  tiiereby  attached  an  unauthorized  ooodition  to 
the  sale,  which  avoided  it,  and  the  purohaser  is 
not  bound  to  pay  his  bid. 

it.  Under  a  decree  ordering  the  sale  of  lands 
to  pay  debts,  it  is  the  duty  of  the  master  to  set 
off  the  homestead  to  the  widow  and  infant  chil- 
dren on  application  therefor;  Oen.  St.  8.  C.  f 
1994,  providing  that  "the  sheriff  or  other  officer" 
shall,  before  selling  under  "any  mesne  or  final 
process, "  proceed  to  lay  off  the  homestead,  as 
therein  provided. 
McIvBX,  i.,  dissenting. 

Appeal  from  common  pleas  circuit  court. 
Ulchland  county;  Aldrich,  Judge. 

Abney  &  Thomas,  lor  appellant.  An- 
Jrew  Crawford,  for  respondents. 


Simpson,  C.  J.  One  Stephen  W.  McKen- 
sie,  late  of  Richland  county,  died  In  1AS7 
testate,  leaving  a  widow,  Harriet  McKen- 
sie,  the  defendant,  and  two  minor  daugh- 
ters. His  estate  consisted  of  a  smaO 
amount  of  personal  property  and  two 
small  bouses  and  two  lots  of  land  situats 
in  the  city  of  Columbia.  The  widow  de- 
clined to  take  under  the  will,  and,  the  es- 
tate of  the  deceased  being  indebted,  a  pro- 
ceeding was  Instituted  in  the  court  of  com- 
mon pleas,  in  the  nature  of  a  creditors' 
bin,  against  the  defendant  Arthur,  as  ad- 
ministrator, with  the  win  annexed,  and 
the  said  widow  and  children  of  the  de- 
ceased, wherein  John  McMaster  was  plain- 
tiff,who  established  a  claim  of  f35  against 
said  tiBtate,  and  an  order  was  obtained 
directing  the  master  to  sell  the  premises 
described  in  the  complaint  for  cash,  tba 
proceeds  to  be  held  subject  to  the  further 
order  of  the  court.  Before  the  sale,  Mrs. 
McKensie  moved  the  court,  on  notice  for 
an  order  to  open  this  Judgment,  and  tor 
leave  to  file  an  answer  lor  the  purpose  of 
setting  up  a  right  of  homestead  in  the 
lands  of  her  deceased  husband,  tor  the  set- 
tlement of  whose  estate  the  proceedings 
above  mentioned  have  been  Institated. 
This  motion  was  refused  by  his  honor. 
Judge  Frasrr,  presiding,  who  held  that. 
Mrs.  McKenzle  not  having  answered  to 
the  proceeding  above,  although  the  sum- 
mons in  the  case  had  been  duly  served  up- 
on her,  it  was  now  too  late  for  her  to 
come  in.  He  further  said  that  be  did  not 
think  that  the  right  of  homestead  in  its  In- 
tegrity was  necessarily  Involved  in  the 
proceeding  to  settle  the  estate,  and  that, 
where  no  process  had  been  lodged,  pro- 
ceedings should  be  had  under  section  2003 
Oen.  St.  Thereupon  Mrs.  McKencle  filed 
a  petition  before  the  master  for  a  home- 
stead. This  petition  does  not  seem  to  beve 
been  acted  upon  by  the  master;  and  on 
the  day  upon  which  the  land  was  ordered 
to  be  sold  the  master  offered  it  for  sale, 
when  Mr.  Crawford,  the  attorney  of  the 
petitioner^  gave  notice  of  the  claim  of  bis 
client,  whereupon  the  master  announced 
that  the  land  would  be  sold  subject  to  the 
claim  of  homestead,  and  proceeded  with 
the  sale,  when  Mr.  Crawford,  as  attorney 
for  Mrs.  McKenzle,  bid  oIT  the  land  at  the 

price  of ,  who,  fulling  to  comply,  a 

rule  was  issued  against  him  why  he  should 
not  be  attached  for  coutempt.  Mr.  Craw- 
ford answered  the  rule,  enlarging  therein 
the  tacts  as  above,  upon  the  hearing  of 
which  his  honor,  Judge  Aldrjcu,  deeming 
the  return  satisfactory,  discharged  the 
same. 

The  appeal  is  from  this  order,  and  It  Is 
based  upon  four  exceptions,  of  which  the 
following  are  copies:  "U)  Because  the 
return  only  set  up  as  a  ground  for  dis- 
charge that  Harriet  McKenzle,  a  party  to 
said  suit,  was  entitled  to  a  homestead  In 
the  lands  sold, whereas  she  was  effectually 
barred  and  concluded  from  claiming  home- 
stead as  against  John  McMaster  In  the 
lands  sold,  by  reason  of  the  decree  or  judg- 
ment .made  or  rendered  in  the  case  of  Mc- 
Master V.  Arthur,  Adm'r,  etc.,  et  at,  and 
her  children  were  like  wise  concluded  by  rea- 
son of  tbematters  and  things  therein  found 
and  determined.  (2)  Because,  even  U  Uar- 
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riet  McKensie  and  hnr  chUdren  were  en- 
titled to  homestead,  she  could  not  claim  it 
oat  of  the  proceeds  of  sale,  and  the  re- 
spondent was  bonnd  to  pay  the  amount 
of  his  bid  In,  which  was  subject  to  the 
plaintltrs  claim,  as  said  bid  was  orer  and 
above  the  homestead,  and  was  made  sab- 
Jeet  to  any  homeetead  right.  (8)  Because 
the  return  was  insufflulent  in  settlnfc  up 
that  the  master  should  hare  set  off  home- 
stead, inasmuch  as  the  master  had  no  Juris- 
diction, under  section  2002  Gen.  St.,  to  set 
off  homestead,  as  process  bad  been  Issued 
in  said  action  to  sell  the  said  lands.  (4) 
Because  the  Judge  erred  In  awarding  costs 
against  the  plaintiff  to  the  respondent. " 

Wearenot  aware  of  any  law  which  could 
be  invoked  in  support  of  the  first  excep- 
tion. The  widow  and  children  of  a  de- 
ceased debtor  are  entitled  to  claim  a 
homestead  in  the  lands  of  the  deceased 
husband  and  father  where  he  could  have 
claimed  it  in  bis  life-time.  Now,  there  can 
be  no  doubt  that,  had  Stephen  McKensie 
been  sued  on  the  clidm  of  pialntift  in  bis 
life- time,  and  Judgment  had  been  obtained 
therrun,  this  would  not  have  deprived 
him  of  the  right  to  claim  a  homestead; 
on  the  contrary,  this  would  have  pre- 
sented the  very  state  of  tacts  upon  which 
his  claim  would  have  been  enforced.  True, 
the  Judgment  here  was  not  obtained  In 
the  life-time  of  the  debtor,  Stephen  Mc- 
Kensie, but  it  was  obtained  on  a  debt  of 
his  after  bis  death,  in  a  proceeding  for  the 
settlement  of  bis  estate  against  his  admin- 
istrator and  beira  at  law,  John  McMaster 
being  the  plaintiff.  The  debt  claimed 
was  a  valid  debt,  and  there  was  no  de- 
fense thereto  set  up,  nor  could  there  have 
been ;  but  it  seems  to  os  that,  instead  of 
its  existence  defeating  the  homestead,  It 
furnished  the  reason  why  it  should  be 
claimed.  Nor  do  we  think  that  the  widow 
and  children  were  required  to  claim  It  in 
that  proceeding.  That  was  a  proceeding 
in  the  court  of  common  pleas,  which  court 
was  without  full  Jurisdiction  as  to  home- 
steads. The  general  assembly  having  pro- 
vided statutory  proceedings  in  such 
cases  other  than  such  as  can  be  furnished 
by  the  court  of  common  pleas,  and  wblch 
this  court  has  several  times  held,  ninst,  as 
a  general  rain,  be  followed.  Norton  "v. 
Bradham,  2i  S.  C.  884;  Ex  parteStrobel,  2 
8.  O.  809.  Such  being  the  fact,  we  do  not 
think  that  the  failure  of  the  widow  and 
children  to  set  up  their  claim  in  that  pro- 
ceeding, nor  their  silence,  nor  their  seeming 
acquiescence  in  the  order  of  sale,  should 
shut  off  the  claim  now  endeavored  to  be 
enforced  In  the  mode  provided  by  the  stat- 
nte,  as  they  suppose. 

As  to  the  second  exception.  We  do  not 
understand  that  Mrs.  McKensie  Is  claim- 
ing a  homestead  out  ot  tiie  proceeds  of  the 
land,  but  she  Is  claiming  it  out  of  the  land 
itself.  Iler  position  is  that  the  Judgment 
bad  no  lien,  and  that  the  sale  thereunder 
was  illegal;  that  she  bought  nothing, and 
therefore  is  not  bound  to  pay  her  bid. 
We  tblnk  the  sale  by  the  master  was  ille- 
gal for  a  different  reason  from  that  given 
by  the  petitioner.  The  master  supple- 
mented the  order  of  the  court  by  a  condi- 
tion not  found  in  said  order,  to-wit,  that 
the  land  should  be  sold  subject  to  the 


claim  ot  the  homestead.  This  addition  to 
the  order  was  made  by  the  master  on 
the  day  of  sale,  when  Crawford  &  Co.,  at- 
torneys of  the  petitioner,  gave  notice  ot 
this  claim.  But  by  what  authority  could 
the  master  thus  supplement  said  order? 
We  know  of  none;  and,  even  admitting 
tor  this  case,  that,  had  the  order  been 
carried  out  according  to  its  terms,  the 
result  might  have  been  different,  yet.  said 
order  not  having  been  executed,  the  mat- 
ter stands  as  if  there  had  been  no  sale. 
It  was  a  void  sale,  the  master  having  no 
authority  to  sell  as  be  did,  (Bally  v.  Bal- 
ly, 9  Bicb.  £q.  395;)  and  consequently 
the  ]3etltloner  was  not  bonnd  to  pay  In 
her  bid. 

As  to  the  third  exception.  There  is  no 
doubt  but  that  the  widow  and  children 
of  the  deceased  debtor  are  entitled  to  a 
homestead  out  of  his  lands,  (section  1997. 
Geh.  St. ;)  and,  notwithstanding  the  fact 
that  the  decree  ordering  the  sale  may  be 
regarded  as  "process,"  technically,  yet, 
the  purpose  of  the  act  belug  to  secure 
such  homestead  to  such  claimants,  we 
think  the  extent  and  Intent  of  the  act 
would  sanction  the  application  here,  and 
that  the  master  should  have  set  off  the 
homestead  before  proceeding  with  the  sale. 
He  was  an  officer  holding  a  process  for 
sale,  and,  under  the  act  in  such  cases,  he 
was  bound  to  set  oft  the  homestead  be- 
fore selling,  (sections  1994, 1997,  Gen.  St.) 

The  fourth  exception  is  as  to  the  costs. 
Appellant  submitted  no  argument  upon 
this  point.  We  suppose,  therefore,  that  It 
was  abandoned.  We  may  say,  however, 
that  we  see  no  error  as  to  that  matter. 
The  appeal  has  been  considered  as  if  the 
rule  had  been  reversed  upon  Mrs.  Mc- 
Kensie, the  real  bidder  at  the  sale  in  ques- 
tion. But  If  the  case  is  to  be  regarded  as 
one  against  Mr.  Crawford  personally.  It 
clearly  appears  that  he  was  not  bidding 
tor  himself,  but  was  bidding  as  attorney 
for  Mrs.  McKensie,  which  was  known  to 
the  master,  and,  bis  bid  being  accepted 
as  such,  he  would  not  be  amenable  to  a 
rule,  so  In  any  event  we  think  that  the 
discharge  of  the  rule  was  proper  It  is  the 
Judgment  of  this  court  that  the  judgment 
of  the  circuit  court  be  affirmed.  Let  the 
case  be  remanded,  with  tlie  right  of  the 
petitioner  to  have  the  homestead  set  off 
by  the  master,  or  other  officer  holding  pro- 
cess; and,  should  there  be  an  excess  of 
land  over  and  above  the  homestead,  said 
excess  to  be  sold  under  such  order  as  may 
be  deemed  necessary  for  the  benefit  of  ap- 
pellant and  such  other  creditors  as  may 
be  entitled  thereto. 

McGowAN,  J.,  (coaeaniag.)  In  the  case 
of  Munro  v.  Jeter.  24  8.  C.  29,  it  was  held 
that  the  right  to  homestead  may  be  decid- 
ed in  an  action  to  marshal  assets  to  which 
the  claimant  is  a  party,  but  it  was  not 
held  that  it  must  be  then  decided  on  pain 
of  being  estopped  by  res  adjudicata.  Then 
could  the  sheriff  properly  sell  lands  known 
to  besubjecttoa  claim  of  homestead?  He 
clearly  could  not,  if  his  authority  to  sell 
were  final  process,  as  an  execution.  Is  he 
bonnd  to  do  so  when  his  authority  to  sell 
is  a  simple  order  to  sell?  I  can  see  no 
substantial  difference,  onless    the    order 
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to  sell  presQppoRes  the  qaestlon  of  home- 
Btead  already  adjudged,  which,  in  this 
ease.  Is  negatired  by  Judxe  Fkabeb'b  or- 
der. 

MclTBR.  J.,  {dbaentlnff.)  This  case  is 
presented  under  somewhat  a  peculiar  as- 
pect. The  main  object  of  the  action  seems 
to  have  been  to  sell  the  lands  of  the  testa- 
tor, Steijhen  W.  McKensie,  for  the  pay- 
ment of  his  debts,  his  personal  estate  be- 
ing insufficient  for  that  purpose,  and  to 
the  action  his  heirs  at  law  and  devisees,  of 
whom  his  widow,  Harriet  E.  McKe'nzie, 
was  one,  were  duly  and  properly  made 
parties.  There  was  no  exception  to  or 
appeal  from  the  order  directing  the  master 
to  sell  the  real  estate  for  the  purpose  indi- 
cted, and  no  claim  of  homestead  was  set 
up  in  snld  action,  either  by  answer  or 
otherwise.  But  after  the  sale  had  been 
ordered,  and  the  property  advertised,  the 
widow,  Harriet,  filed-  her  petition,  ad- 
dressed to  the  master,  I  presume,  though 
It  is  not  so  distinctly  stated  In  the  case, 
praying  that  a  homestead  should  be  set 
oR  to  her  and  her  minor  children.  Under 
this  petition  no  steps  appear <o  have  been 
taken,  and  no  effort  made.  In  any  proper 
form,  to  require  the  master  to  proceed  to 
have  the  homestead  setoff.  On  the  con- 
trary, the  master  exposed  the  property 
for  sale  at  the  time  directed  by  the  order, 
and,  after  the  advertisement  had  been 
read,  and  before  any  bid  had  been  made, 
Andrew  Crawford,  Esq.,  as  the  attorney 
of  tlie  widow  and  her  minor  children,  for- 
mally gave  notice  of  their  claim  of  home- 
stead, and  that  he  had  instltnted  proceed- 
ings in  the  master's  office  to  obtain  same. 
TberenpoD  the  master  announced  that  all 
persons  would  bid  subject  to  such  claim. 
The  sale  then  proceeded,  and  the  property 
was  bid  off  by  Mr.  Crawford,  who  an- 
nounced the  bidder  to  be  **  Andrew  Craw- 
ford, Attorney. "  The  bidder  declining  to 
comply,  a  rule  was  taken  out  requiring 
Andrew  Crawford,  Esq.,  to  show  cause 
why  he  should  not  be  attached  for  a  con- 
tempt in  refusing  to  comply  with  the 
terms  of  the  sale.  To  this  rnle  a  return 
was  made,  sworn  to  by  Harriet  E.  Mc- 
Kensie, in  which  she  assumes  the  responsi- 
billty  for  the  bid  of  Mr.  Crawford,  If  any, 
stating  that  he  was  acting  throughout  as 
her  agent  and  representative,  and,  after 
setting  forth,  among  other  things,  the  facts 
above  stated,  claimed  that  the  course 
pursued  by  the  master  was  illegal,  and 
that  she  was  not  bound  to  comply  with 
the  bid  made  by  the  attorney.  It  seems 
that,  after  the  order  of  sale  was  made,  as 
above  stated,  Harriet  E.  McKeniie  moved 
before  bis  honor.  Judge  Eraser,  for  an  or- 
der to  open  the  Judgment,  and  for  leave 
to  file  an  answer,  setting  up  the  claim  of 
homestead.  This  motion  was  refused, 
but  in  refusing  the  motion  Judge  Fraskii 
said  that  he  was  inclined  to  the  opinion 
that  the  right  of  homestead  was  not  nec- 
essarily involved  in  the  action,  and  that, 
where  no  process  has  been  lodged  against 
the  debtor,  proceedings  to  obtain  the 
homestead  should  be  taken  under  section 
2002  of  the  General  Statutes.  From  the 
order  refusing  the  motion  to  open  the 
Judgment,  no  appeal  was  taken,  but  Har- 


riet E.  McKenzle,  acting  on  the  Intima- 
tion of  Judge  FrabeR',  filed  the  petition  In 
the  master's  office,  above  referred  to.  The 
case  below  as  well  as  here  seems  to  have 
been  treated  as  practically  a  rule  agaiast 
Harriet  E.  McKensie,  the  real  bidder,  and 
the  circuit  Judg)  discharged  the  rule  opoa 
the  grounds  stated  In  the  "case,"  and 
from  his  order  discharging  the  rule  the 
plaintiff  appeals,  upon  the  several  grounds 
set  out  In  the  record,  as  well  as  in  the 
opinion  prepared  by  the  chief  Justice,  and 
which  need  not,  therefore,  be  repeated 
here. 

The  first  ground  raises  the  question  as 
to  the  eBect  of  the  failure  of  the  parties 
claiming  to  be  entitled  to  a  hometitead  to 
set  ap  such  claim  in  the  action,  the  object 
of  which  was  to  sell  the  real  estate  of  the 
debtor,  Stephen  W.  McKensie.  In  the  de- 
cision of  this  question  I  must  confess  to  a 
feeling  of  no  llttie  embarrassment.  While 
it  Is  well  settled  that  the  court  of  commoa 
pleas  had  no  jurisdiction  to  admeasure  or 
lay  oft  a  homestead,  but  the  same  mnst  be 
sought  in  the  modes  prescribed  by  the 
statute,  (Ex  parte  L«wie,  17  S.  C.  153; 
Myers  v.  Ham,  20  S.C.622;)  yet  it  is  equal- 
ly well  settled  that  where,  in  the  course  of 
some  proceeding  properly  before  that 
court,  it  becomes  necessary  to  adjudicate 
the  right  of  homestead,  it  has  full  power 
to  make  such  adjudication,  leaving  the 
party  in  whose  favor  such  right  is  adjudged 
to  enforce  the  same  by  a  proper  proceeding 
before  the  appropriate  tribunal.  In  the  mode 
prescribed  bystatute,  (Mnnrov. Jeter,34S. 
C.  29;  Swandale  v.  Swandaio,  ^  8.  C.  S8»; 
Bridgers  v.  Howell,  27  S.C.425,  8  S.E.Rep. 
790.)  Now  In  this  case  it  does  seem  that, 
before  any  order  for  the  sale  of  the  land 
could  properly  have  been  made,  the  all^g^ 
right  of  homestead  therein  sboald  have 
been  adjudicated.  All  the  proper  parties 
necessary  for  that  purpose  were  before  the 
court,  and  that,  as  it  would  seem,  was  the 
proper  time  to  adjudge  the  question.  But 
no  such  question  was  then  brought  to  tlie 
attention'  of  the  court,  and  of  course  it 
proi-eeded  to  order  the  sale  without  re- 
gard to  the  alleged  right  of  homestead. 
Certainly  if  the  claim  of  homestead  had 
been  set  up  and  denied,  and  there  bad  been 
no  appeal,  the  claim  could  not  afterwards 
have  been  successfully  assorted.  Now,  if 
the  claim  was  not  set  np  when  it  ought  to 
have  been,,  the  proper  parties  for  the  pur- 
pose being  before  the  court,  it  would  seem 
that  it  ought  to  stand  upon  the  same 
footing  as  if  it  had  been  set  up  and  re- 
jected. The  court  could  not  render  the 
Judgment  sought  to  be  obtained,  to-wit,a 
sale  of  the  land,  properly,  without  first 
determining  the  right  of  homestead;  for 
it  had  no  right  to  sell  land  for  the  pay> 
ment  of  debts  In  derogation  of  the  right  of 
homestead,  but,  as  the  parties  entitled  to 
such  right  did  not  see  fit  to  set  it  np,  and 
as  the  court  could  not  undertake  to  deter- 
mine a  right  not  set  up,  itwoulds?em  that 
the  Judgment  for  the  sale  of .  the  land 
amounted,  practically,  to  a  denial  of  the 
right,  and  that  it  is  too  late  now  to  set  it 
up.  It  is  true  that  the  case  of  Ex  parte 
Strobel.  2  S.  C.  309,  decides  otberwiae,  bat 
the  point  seems  to  have  received,  but  little 
consideration  In  that  case,  and  Bince  the 
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dedfllons  above  cited,  where,  as  in  Munro 
T.  Jeter,  it  is  Raid  that  In  marBhaillDK  as- 
sets it  may  become  neceMBarjr  to  decide  the 
questiun  uf  humeBtead,itseems  to  me  that 
Strobel's  case  should  be  reviewed.  Until, 
buwevcr,  that  decision  is  overruled,  I  am 
boand  by  it, and  lyield  to  it  as  aotliorlty. 
Assnminff,  then.aa  I  am  bound  by  author- 
ity to  du,that  the  riKht  of  homestead  was 
not  barred  or  adJudKed  adversely  to  the 
claimants  by  the  failure  to  set  it  up  in  the 
action  which  culminated  in  an  order  for 
the  sale  of  the  land,  I  do  not  see  how  this 
ri^ht  of  homestead  affords  any  le^al  ex- 
case  fur  a  failure  to  comply  with  the  bid. 
Harriet  £.  McKenzie  must  be  regarded  as 
bidding  voluutarily  on  laud  In  which  she 
knew  she  had  a  claim  of  homestead.  She 
was  not  deceived  or  miftled  in  any  way. 
On  tlie  contrary,  the  officer  conductins 
the  sale  explicitly  declared  that  the  pur- 
chaser would  buy  subject  to  the  claim  of 
homestead,  and  yet,  in  the  face  of  such  a 
declaration,  and  of  course  with  full  knowl- 
edge that  she  had  Instituted  proceedings  to 
obtain  a  homestead  iu  that  very  land,  she, 
throuKb  her  accredited  agent,  voiantariiy 
bid  off  the  land,  and  it  teems  to  me  that 
she  is  bound  to  comply,  fur  the  necessary 
inference  in  that  she  estimated  the  land  to 
l>e  worth  the  amount  of  her  bid  over  and 
above  the  bo'meatead.  It  is  like  the  case 
of  a  person  bidding  off  land  subject  to 
a  prior  mortgagfe,  of  which  he  has  full  no- 
tice, where  the  amount  of  the  bid  is  al- 
ways regarded  as  the  purchaser's  estimate 
of  the  value  of  the  property  over  and 
above  the  incanibranee.  It  may  be  possi- 
ble that  Harriet  E.  McKenzie  had  good 
cause  uf  complaint  against  the  mauter  for 
not  proceeding  to  lay  uS  her  homestead 
before  making  the  sale,  (as  to  which,  how- 
ever, I  express  no  opinion ;)  but  that  is 
not  a  matter  before  us,  and,  so  far  as  I 
can  see,  has  nothing  whatever  to  do  with 
the  present  inquiry.  The  simple  question 
presented  tor  our  determination  is  whether 
she  shall  be  required  to  comply  with  her 
bid,  made  with  her  eyes  open,  and  with 
full  knowledge  of  all  the  circumstances ; 
and  I  am  unable  to  discover  any  reason 
why  she  should  l>e  excused  from  compli- 
ance. If  she  saw  tit  to  buy  land  which,  as 
alleged  in  her  return  to  the  rulo.  Is  not 
worth  as  much  as  the  exemptlori  allowed, 
in  which  she  had  a  valid  claim  of  home- 
stead, that  was  her  own  folly,  and  she 
must  take  the  consequences. 

It  is  said,  however,  that  she  cannot  be 
required  to  comply  with  her  bid  because 
the  sale  was  rendered  void  by  the  declara- 
tion of  the  master  that  "all  persons  would 
l>id  and  buy  subject  to  the  claim  of  borae- 
ctead,"  which  it  is  claimed,  was  an  unau- 
thorized addition  to  the  terms  of  the  sale 
as  prescribed  by  the  court.  I  cannot  so 
regard  it.  After  notice  had  been  given  by 
the  attorney  representiug  the- claimants 
that  he  had  Instituted  proceedings  to  ob- 
tain a-  homestead  in  the  land  oHered  tor 
sale,  the  master  simply  stated  as  a  fact, 
what  every  one  must  have  known,  that 
the  purchaser  would  buy  subject  to  such 
claim.  How  this  can  be  construed  as  an 
alteration  of  the  terms  of  the  sale  I  am 
nnable  to  conceive.  But,  even  It  it  could 
be  BO  construed,  then  there  was  no  altera- 


tion of  the  terms  of  the  sale,  for  nndonbt- 
edlythe  court  could  not  order  a  sale  of 
land  tor  the  payment  of  debts  except  sub- 
ject  to  any  claim  of  homestead  that  might 
be  made  therein ;  and  this  court  certainly 
would  not  assume  that  the  circuit  court 
bad  done  what  it  had  no  power  to  do. 
Again,  It  seems  to  me  to  be  a  mistake  to 
treat  this  as  a  case  of  the  sale  of  land  un- 
der final  process.  As  I  understand  it,  the 
homestead  laws  make  two  distinct  and 
different  provisions  in  regard  to  the  mode 
of  obtaining  the  exemption  allowed,— one 
applying  to  cases  where  the  sheriff  or  oth- 
er like  officer,  for  instance,  the  coroner  or 
a  constable,  has  a  mandate  in  his  hands 
In  the  shape  of  mesne  or  final  process,  re- 
quiring him  to  sell  property  for  the  pay- 
ment of  debt;  the  other,  to  cases  where 
no  such  process  has  been  lodged  with  the 
sherlft  or  other  like  officer, — and  the  modes 
of  proceeding  In  the  two  cases  are  entirely 
different.  In  the  former  cases  the  sheriff 
or  other  like  officer  is  required  to  cause 
three  appraisers  to  be  appointed, and  pro- 
ceed as  is  directed  in  section  1994  of  the 
General  Statutes,  but  in  the  latter  cases 
the  proceeding  Is  by  petition  on  behalf  of 
the  claimants,  addressed  to  the  master,  or 
to  the  clerk  of  the  court  It  there  be  no 
master,  who  Is  required  to  proceeri  as 
directed  in  section  2002  of  the  General  Stat- 
utes. Itjs  true  that  in  section  1994  the  lan- 
guage is  that  "the  sheriff  or  other  officer," 
and  not  "the  sheriff  or  other  like  officer, 
shall,  before  selling  under  any  mesne  or 
final  process,  proceed  as  is  directed  in  that 
section;  butthe terms  of  section 2003  show 
that  the  provisions  of  section  1994  are  con- 
fined to  slieriffs  and  other  like  officers,  and 
do  not  embrace  masters  or  clerks  of  court, 
for  the  language  is :  "  No  sheriff,  constable, 
or  other  officer,  whose  dntyit  la  to  enforce 
exeeatioaa,  shall  proceed,"  etc.,  and  the 
words  which  I  have  italicized  plainly  indi- 
cate what  classes  of  officers  is  referred  to. 
Now  in  this  case  it  does  not  appear  that 
any  Judgment  had  ever  been  recovered 
against  Stephen  W.  McKenzie,  and  of 
course  no  final  process  had  ever  been 
lodged  with  the  sheriff  or  other  like  offi- 
cer; and  hence  the  only  appropriate  pro- 
ceedings on  the  part  of  the  homestead 
claimant  was  a  petition  to  the  master. 
That  officer  had  no  authority  to  proceed 
to  have  thehoraestead  laid  off  in  the  man- 
ner whicii  a  sheriff  would  have  been  re- 
quired to  do,  who  had  in  his  hands  final 
process  to  enforce  the  payment  of  a  debt, 
for  he  is  not  an  officer  whose  duty  it  is  to 
enforce  execations,  and  he  had  In  his  hands 
no  execution.  The  order  of  court  under 
which  be  was  acting  can.  In  no  proper 
sense,  be  regarded  as  final  process.  He 
was  simply  an  agentor  officer  of  the  court, 
intrusted  with  the  duty  of  carrying  out 
its  instructions,  one  of  which  was  to  sell 
certain  real  estate  for  the  purpose  of  en- 
abling the  court  to  administer  the  assets 
of  the  deceased.  The  court  itself  had  or- 
dered him  to  sell  certain  specific  real  es- 
tate, and  I  do  not  see  by  what  authority 
he  could  have  undertaken  to  disregard 
that  order,  and  proceed  to  lay  off  a  home- 
stead in  such  real  estate  In  the  manner 
prescribed  for  a  sheriff  to  proceed  before 
selling  any  property  of  a  Judgment  debtor 
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under  final  process  lodged  with  him  for 
the  enforcement  of  the  payment  of  a  debt. 
For  these  reasons  I  am  nnable  to  concnr 
In  the  conclasion  reached  by  a  majority  of 
the  court. 

ao7  N.  C.  «8,  «J)       ~~~" 

Leak  et  ah  ▼.  Gat  et  al. 

{avmramt  Oowrt  of  North  CardUma.   Nor.  17, 
1880.) 

Ho)rE8'niu>— SAI.B  on  Sxeoutiox— Right  to  Pbo- 
OBBDs  —  Ai»in>iuDiT  or  Btatdts  —  Coottitv* 
noNAX.  Law. 
1.  A  debtor  can  have  the  ftmd  arising  fixtm 
the  sale  of  the  excess  of  his  land  over  the  home- 
stead applied  to  a  mortgage  on  the  homestead, 
In  preference  to  prior  judgments  which,  under 
Coio  N.  C.  i  eoi,  as  amend^  by  Act  ItiSS,  o.  8S8, 
are  a  lien  on  the  homestead  but  do  not  sab]eot  it 
to  sale. 

8.  The  sum  of  $1,000,  arising  from  the  sale, 
Is  to  be  regarded  as  the  homestead,  though  the 
whole  tract  bring  more  than  that  amount  above 
what  was  ofleredfor  the  excess  when  exposed  for 
sale,  separately. 

8.  Where  the  debtor  elects  to  take  the  pesent 
value  of  the  use  of  the  tl,000  represenung  his 
homestead,  according  to  his  expectation  of  life, 
lienors  can  receive  unmediatel>  the  balance  ox 
the  sum. 

4.  Code  N.  O.  {  snw,  provides  that  "where  a 
port  of  a  statute  is  ameuded  it  Is  not  to  be  con- 
sidered as  having  been  repealed  and  re-enacted 
in  the  amended  form;  bat  the  portions  which  are 
not  altered  are  to  be  considered  as  having  been 
the  law  since  their  enactment,  and  the  new  pro- 
viso as  having  been  enacted  at  the  time  of  the 
amendment"  Section  601,  providing  that  a 
homestead  "shall  not  be  subject  to  the  Hen  of 
any  fudgment  •  •  •  or  to  sale  on  execution," 
was  amended  by  Act  1886,  c.  859,  by  striking  out 
the  italicized  words.  Held,  that  the  amendment 
made  the  section  retroactive,  giving  toiler  Judg- 
ments a  lien  on  the  homest^a. 

5.  Act  N.  C.  1886,  c.  859,  amending  Code  N. 
C.  %  601,  by  striking  oat  the  clause  making  home- 
steads not  subject  to  Judgment  liens,  is  not  void, 
thouRh  retroactive,  as  it  does  not  impair  the  ob- 
ligation of  contraots,  nor  interfere  with  vested 
rights. 

Appeal  from  superior  court,  Bicbmond 
county ;  J.  O.  Bynum,  Judge. 

Action  by  James  A.  Leak,  Jr.,  J.  Moyer, 
J.  S.  Spencer  &  Co.,  James  A.  Leak,  Jr., 
trustee  of  Robert  TTssery,  and  all  other 
creditors  who  should  come  In  and  make 
themselves  parties  plaintiff,  against  John 
C.  Qay,  James  A.  i.ieak,  Sr.,  B.  F.  &  H. 
C.  Lowdermllk,  M.  P.  Leak,  T.  B.  Wyath, 
and  the  Bank  of  New  Hanover,  for  the 
sale  of  the  defendant  Gay's  land,  and  the 
distribution  of  the  proceeds  according  to 
the  rights  of  the  parties.  There  was  a 
mortgage  to  James  A.  Leak,  Sr.,  dated 
May  12,  18S1,  for  a  debt  amounting  to 
about  f2,100.  then  five  jcdgments,  to  J. 
Moyer,  Robert  Ussery,  the  Lowderniilks, 
Jas.  A.  Leak,  Sr.,  and  J.  S.  Spencer  &  Co., 
respectively,  aggregating  about  $900,  and 
then  a  roortgnge  to  James  A.  Leak,  Jr., 
to  secure  a  debt  now  amounting  to  about 
1500.  Uay  answered,  claiming  his  hume- 
steail  exemption.  Commissioners  were 
ap))ointed,  and  the  homestead  allotted. 
Exceptions  were  taken,  and  an  Issue  based 
there«m  was  tried  by  u  jury,  and  the 
homestead  reallotted  according  to  the 
verdict.  The  excess  and  the  homestead 
were  both  described  by  metes  and  bounds. 
There  was  an  order  to  sell  the  lands,  the 
excess  to  b^  sold  first,  and  U  ifc  did  not 


bring  f8,700,  then  both  excess  and  faume- 
stead  to  be  sold  together.  The  excess 
brought  f  1,100,  and  homestead  and  excess, 
together,  $8,276.  This  sale  was  set  aside 
for  inade(iuacy  of  price,  and  at  the  second 
sale  the  excess  brought  fl.OOO,  and  the 
homestead  and  excess,  $3,602.60.  It  was 
referred  to  the  clei^k  to  ascertain  the  debts 
and  their  priorities,  and  be  reported  that 
the  mortgage  of  James  A.  Leak,  Sr.,  con- 
stitu  ted  the  first  lien.  The  Judgments  were 
the  next  Hens,  according  to  dates  of  dock- 
etlng,  and  then  the  mortgage  of  James  A. 
Leak,  Jr.  The  court  decreed  that  after 
payment  of  costs  the  commissioner  dis- 
tribute the  balance  of  the  fund  as  follows: 
"(1)  To  the  payment  of  the  mortgage 
debt  of  James  A.  Leak,  Sr.  (2)  To  the 
payment  of  the  mortgage  debt  of  James 
A.  Leak,  Jr.  (8)  To  John  C.  Gay  the  sum 
of  $890.84,  the  same  being  the  value  of  the 
life-estate  of  John  0.  Gay,  in  the  sum  of 
$1,000,  his  homestead  estate,  or  interest. 
(4)  The  balance  to  the  payment  of  the 
Judgments  of  J.  Moyer,  Robert  Dsseiy,  B. 
F.  £  U.  C.  Lowdermllk,  James  A.  llieiiBik, 
Sr.,  J.  S.  Spencer  &  Co.,  according  to  the 
priorities  of  said  Judgments,  to  tie  ascer- 
tained by  the  date  of  docketing  the  same, 
as  found  by  the  referee. "  The  defendant 
Gay  excepted,  totheholding  thatthe  Judg- 
ments were  liens  on  his  homestead,  con- 
tending that  the  two  mortgages  should 
be  satisfied,  and  the  balance  lie  paid  to 
him. 

Harwell  &  Walker,  for  appellant.  LttHe 
Jt  Parsons,  for  appellees. 

Avery,  J.  All  of  the  claimants  con- 
curred in  the  admission  that  James  A. 
Leak,  Sr.,  whose  mortgage  was  executed 
and  recorded  before  any  other  Hen  at- 
tached, had  the  right  to  receive  bis  entire 
debt  out  of  the  fund.  After  discharging 
that  claim,  together  with  costs,  the  referee 
reported  that  the  residue  left  would  be 
$1,884.86.  The  contestants  for  it  aiv  the 
creditors,  whose  Judgments  were  docketed 
between  the  registration  of  the  senior  and 
Junior  mortgages,  the  Junior  mortgagee, 
James  A.  Leak,  Jr.,  and  the  defendant 
John  C.  Gay,  who  claims  the  whole  fund 
as  proceeds  of  the  sale  of  his  homestead 
which  was  allotted  before  the  land  was 
sold.  If  the  defendant  Gay  had  never  exe- 
cuted either  of  the  mortgage  deeds,  the 
Judgment  creditors.  If  it  be  conceded  that 
they  acquired  any  Hen  on  the  homestead 
at  all,  could  have  looked  only  to  the 
sale  of  the  excess,  over  and  above  the 
land  allotted,  for  the  present  satisfaction 
of  any  portion  of  their  claims.  On  the 
other  hand,  if  he  had  executed  only  tli«v 
Junior  mortgage,  and  If  we  admit  that  It 
was  subordinate  as  a  Hen  to  the  Judg- 
ments, still  (he  homestead  Itself  could 
have  been  subjected  to  the  payment  of 
the  debt  secured  In  the  mortgage,  while  it 
would  have  been  exempt  from  sale  under 
execution  issued  on  any  of  the  judgments 
docketed  before  the  mortgage  was  regis- 
tered: provided,  always,  that  it  was  exe- 
cuted so  as  to  comply  with  the  require- 
ments of  the  constitution,  (article  10,  iS,) 
and  that  is  admitted.  The  defendant  Gay 
insists  that,  it  being  an  undisputed  fact 
that  the  debts  upon  which  all  of  the  ]udg- 


Digitized  by  V^jOOQIC 


K.  (3.) 


LEAK  V.  GAT. 


818 


ment  were  recovered  were  contracted  after 
the  paaeaKe  of  tbe  act  of  18T&-77,  c.  268, 
(Code,  8  6Ut,  Bobd.  4,)  and  before  the  en- 
actment  of  tbe  law  rfstoring  the  lien, 
(chapter  869,  Laws  1886.)  it  would  follow 
that  a  lien  was  neither  created  in  their 
faror  by  docketing  them,  nor  attached 
opon  the  subsequent  enactment  of  the 
Btatute.  (of  1885,)  after  they  were  docket- 
ed, and  that  his  homefltead  rli^bt  should 
be  exonerated  by  applying  tbe  sum  ol 
$834.85,  tbe  excess  of  tbe  fund  over  fl.OOO, 
to  the  payment  of  the  debt  of  the  junior 
mortKagee.  James  A.  Leak,  Jr.,  and,  after 
■atlstying  the  residue  ol  bis  debt,  the  re- 
mainder of  the  fl.OOO  .(about  f800  in 
round  numbers,) 'should  be  paid  over  to 
hlro  in  lieu  of  his  homestead.  If  there  is 
SDfficient  ground  to  support  this  conten- 
tion, his  appeal  must  be  sustained. 

It  has  been  held  that  the  homestead  in- 
terest is  one  favored  by  the  constitution ; 
and  hence  a  mortgagor  has  a  right  to  de- 
mand that  it  be  exonerated  and  dlBcbarged 
from  incumbrance  by  applying  tbe  fund 
realised  from  the  sale  of  the  excess  to  the 
payment  of  the  mortgage  debti  in  prefer- 
ence to  other  claimants  who  have  liens 
either  upon  the  land  in  which  the  home- 
stead is  allotted,  or  upon  other  lands  of 
the  debtor.  It  must  be  conceded,  no  mat- 
ter when  the  debts  of  the  Judgment  credit- 
ors were  created,  that  in  a  case  like  tbe 
present  the  debtor  has  the  right  to  de- 
mand that  the  Hunlor  mortgage  shall  be 
satisfied  out  of  the  excess  of  the  fund  over 
fl.OUO  so  as  to  exonerate  the  homestead. 
Butler  T.  Stalnback,  87  N.  C.  216 ;  Curlee  v. 
Thomas,  74  N.  C.  61.  But  the  claim  of  the 
Junior  mortgagee  exhausts  tbeexcess,  as  it 
amounts'  tomore  than fSOO.and lea vesf200 
of  it  still  unsatisfied.  Were  we  to  concede 
that  when  a  homestead  has  been  once  al- 
lotted, as  prescribed  by  law,  It  cannot  be 
reassigned  by  metes  and  bounds  at  tbe  in- 
stance of  a  creditor,  the  debtor  may  never- 
theless sell  or  incumber  that  interest  by 
observing  the  requirements  of  the  consti- 
tution, (article  10,  §  8.)  Where,  in  order 
to  satisfy  a  mortgage  or  a  debt  created 
before  the  ratification  of  the  constitution 
of  1S(>8,  the  debtor's  homestead  is'  sold,  in 
apportioning  tbe  fund  arising  from  such 
sale  the  sum  of  f  1,000  of  the  money  must 
be  treated  as  the  homestead  of  thedebtor, 
notwithstanding  the  fact  that  the  whole 
of  tbe  debtor's  land,  including  excess  and 
homestead,  sold  for  over  f  2,000  more  than 
the  sum  offered  by  bidders  for  the  excess, 
when  exposed  separately  to  sale.  In  Wil- 
son V.  Patton.  87  N.  C.  818.  where  the 
whole  of  the  debtor's  land  was  sold  un- 
der execution  IsHuIng  upon  an  old  debt, 
the  sura  of  $1,000  of  the  proceeds  of  sale 
was  treated  as  the  homestead,  as  against 
new  debts  contracted  since  the  ratifica- 
tion of  the  constitution  of  1868. 

If  we  admit  that  the  judgment  credit- 
ors had  a  lien  upon  the  land  allotted  as 
a  homestead,  still.  In  a  contest  between 
them  and  the  defendant  Gay,  he  had  the 
option  to  secure  the  ultimate  payment  to 
them,  in  such  manner  as  the  Judge  might 
direct,  of  the  residue  left  to  represent  the 
homestead  after  paying  tbe  Junior  mort- 
gagee, and  thereby  secure  to  the  beueflcl- 
aries  under  tbe  homestead  allotment  the 


use  of  or  interest  on  that  sum  (sup- 
posed to  be  about  $800)  till  the  time  fixed 
for  theenjoymentof  the  homestead  should 
have  expired ;  or,  if  he  preferred  to  do  so, 
he  had  the  right  to  demand  the  payment 
to  him  of  the  present  value  (calculated  ac- 
cording to  our  table)  of  his  life-estate  In 
f  1,000,  (not  8800.)  which  value  the  referee 
reported  to  be  8380.  The  defendant  Qay 
chose  to  take  the  present  value  instead  of 
the  use  of  the  whole  sum  but  insisted  uj)- 
on  his  right  to  receive  the  whole  residue 
absolutely  and  unconditionally.  As  we 
have  stated,  although  the  allotment  of  the 
homestead  may  preclude  all  question  as 
to  its  real  value,  yet  when  the  occupant 
subjects  it,  in  the  mode  prescribed  by  the 
constitution,  to  the  lien  of  a  mortgage, 
and  ultimately  to  sale  under  its  provisions, 
81.000  in  money,  if  It  sell  for  more  than 
that  sum,  must  represent  and  he  treated 
as  the  homestead  itself;  and  will  be  so  se- 
cured and  Invested  that  the  "homestead- ' 
er, "  or  his  family,  can  enjoy  the  interest, 
so  long  as  the  right  of  enjoyment  subsists, 
and  bis  creditors  can  ultimately  divide  it 
according  to  priorities.  But  if  the  debtor 
elect  to  take  the  full  present  value  of  the 
right  to  enjoy  the  Interest  on  the  fund  In 
future,  the  effect  must  be  to  render  neces- 
sary an  adjustment  of  rights  between  him 
and  his  creditors  immediately  npon  the 
exercise  of  his  option,  so  as  to  allow  them 
also  to  receive  the  present  value  of  their 
right  by  a  payment  of  the  residue  of  tbe 
fund  representing  tbe  homestead  (left  after 
deducting  its  value  ascertained  by  a  cal- 
culation based  upon  the  life-tables)  to 
them,  according  to  priorities,  instead  of 
awaiting  the  determination  of  tbe  right 
of  enjoyment  of  the  homestead  by  the  ben- 
efldarles,  and  then  dividing  tbe  whole  fund 
representing  it  in  tbe  same  way. 

The  disposition  of  the  fund  in  dispute 
must  depend  then  upon  the  question 
whether  the  act  of  1886  operated  retro- 
spectively so  as  to  give  to  the  judgment 
creditors,  from  its  passage,  a  lien  upon 
the  debtor's  homestead.  The  judgment 
creditors  contracted  with  a  view,  it  is 
true,  to  the  statute,  (Code,  §  601,  subd.  4,) 
which  exempted  the  homestead  from  the 
lien  of  judgments,  but  both  creditor  and 
debtor  are  presumed  to  have  kuown  that 
the  legislature  might  exercise  its  power, 
as  it  did,  in  passing  the  act  of  1885,  (chap- 
ter 359,)  by  taking  from  tho  latter  the  priv- 
ilege of  exemption  enjoyed  by  him,  while 
it  was  permitted  by  the  law-mnking  pow- 
er. It  the  amendatory  statute  (chapter 
869,,  Laws  1885)  neither  falls  within  -the  - 
constitutional  inhibition,  as  a  law  impair- 
ing the  obligation  of  a  contract,  nor  inter- 
feres with  a  vssted  right  of  the  debtor  In 
Its  application  to  the  contracts  made 
while  the  act  of  1876-77  was  in  force,  then 
It  would  follow.  If  it  appears  clearly  to 
have  been  the  legislative  Intent  to  restore 
to  pre-existing  creditors  the  Judgment  lien 
in  cases  where  it  had  been  talceu  awuy  by 
the  latter  act,  that  the  courts  must  con- 
strue the  law  so  as  to  carry  out  such  man- 
ifest purpose,  and  declare  that  the  home- 
stead of  tbe  defendant  Gay  became  subjecl 
to  the  liens  of  the  plaintiffs,  who  had  Judg- 
ments, according  to  priorities,  upon  tbe 
passage  of  the  amendatory  act.    A  stat- 
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ate  may  bA.accordlns  to  its  ezpresB terms, 
retroactive  In  Its  operation,  and  yet  not 
necessarily  void.  Tbe  legislature  is  pro- 
falbite<l  from  enacting  any  law  In  conflict 
with  the  constitution  of  the  United  States, 
or  of  the  state  of  North  Carolina.  The  re- 
strictive inhibitions  of  the  organic  law, 
state  and  federal, that  are  usually  Invoked 
to  test  the  validity  of  a  statute  as  to  any 
retrospective  operation  proposed  to  be 
given  to  it,  are  those  against  passing  laws 
impairing  the  obligation  of  a  contract, 
ex  post  ia£to  laws,  and  thosb  that  provide 
for  taking  private  property  for  public  use 
even  without  compensation.  Satterlee  v. 
Matthewson,  2  Pet.  S80.  When  the  effect  of 
a  law  Is  to  dlvewt  the  vested  right  of  prop- 
erty, except  fur  the  use  of  the  public,  and 
then  only  after  providing  for  payment  of 
its  vulne.  It  will  be  declared  void.  But  it 
Is  the  creditor  alone  who  has  the  right  to 
.  insist  that  any  law,  passed  by  the  legisla- 
ture of  a  state,  which  will,  if  enforced, 
diminiKh  the  value  of  his  debt,  take  away 
his  remedy  without  providing  another ' 
equally  as  eflioaclous,  or  destroy  his  Hen, 
is  nnronstltutlonal,  because  It  Impairs  the 
obligation  of  tbe  contract.  Statutory 
privileges  and  exemptions,  as  distin- 
guished from  those  conferred  by  the  con- 
stitution, are  granted,  subject  to  the  pow- 
er of  the  general  assembly  to  repeal  or 
modify  the  act  that  gives  them,  and  all 
private  agreements  are  entered  Into  in 
contemplation  of  law  with  full  knowledge 
that  such  privileges  or  exemptions  may  be 
recalled,  when  not  resting  In  contract. 
Cooley,  Const.  Lim.  •883;  Bull  v.  Conroe, 
13  Wis.  238:  Moore  v.  Letchford.  85  Tex. 
IM;  Harris  v.  Glenn, 66  Qa.  94;  Sparger  v. 
Campion,  54  Oa.  855;  Bolton  v.  Johns,  6 
Pa.  St.  145;  Bleakney  r.  Bank,  17  Serg.  & 
R.  64.  The  legislature  has  the  power  to 
enact  retroactive  laws  also,  in.  order  to 
add  to  the  means  of  enforcing  existing 
contracts.  1  Kent,  Comm. 455.  A  crfditor 
has  tbe  constitutional  right  to  demand 
tbfvt  his  lieu,  shall  not  be  destroyed,  or 
his  remedy  in  any  other  way  Impaired,  but 
the  debtor  can  claim  no  vested  riglit  of  ex- 
emption. The  privilege  is  granted  to  the 
latter, subject  to  the  right  of  the  sovereign 
to  recall  it  in  the  way  prescribed  In  the 
organic  law.  Harris  v.  Glenn,  supra; 
Bleakney  v.  Bank,  supra.  If  by  giving  to 
a  statute  a  retroactive  operation  it  would 
divest  any  right  of  property  that  had  al- 
ready accrued,  it  should  be  construed  to 
operate  prospectively  only, If  at  all.  Sedg. 
St.  &  Const.  Law,  p.  195.  Upon  the  idea 
that  the  public  good  is  to  be  considered 
paramount  to  private  Interests,  and  upon 
the  principle  that  private  persons  act  and 
contract  with  reference  to  the  power  of 
the  legislature,  and  at  the  risk  of  Its  exer- 
cise, it  has  been  frequently  held  by  this 
and  other  courts  of  this  country  that  a  re- 
trospective law,  making  valid  unautho- 
rized acts  of  officers,  may  be  upheld  and 
enforced,  though  the  effect  of  enforcing  it 
was  to  enable  perstms  to  establish  rights 
to  property  that  they  could  not  otherwise 
have  maintained.  Belo  v.  Commissioners, 
76  N.  C.  4M9.  The  Code,  $  501,  subd.  4,  aa 
amended  by  the  act  of  1885,  c.  859,  is  as  fol- 
lows: "The  property,  real  and  pcrscmal, 
specified  in  sabdlvislon  8  of  this  section. 


and  the  homestead  of  any  resident  of  this 
state,  shall  not  be  subject  to  sale  under 
execution,  or  other  process,  except  such  as 
may  be  rendered  or  issued  to  secure  the 
payment  of  obligations  contracted  tor 
the  purchase  of  the  said  real  estate,  or  for 
laborers'  or  mechanics'  liens,  for  work 
done  and  performed  for  tbe  claimant  of 
said  homestead,  or  for  lawful  taxes:  pro- 
vided, the  statute  of  limitations  shall 
not  ran  against  any  payment  owing  by 
the  owner  of  a  homestead  or  homestead 
Interest  durlngtbe  existence  of  such  home- 
stead or  homestead  Interest,  whether  tbe 
same  has  been  or  shall  hereafter  be  al- 
lowed, assigned, -and  set  apart  under  ex- 
ecution or  otherwise. "  The  Code,  {  8766, 
is  as  follows:  "Where  a  part  of  a  stat- 
ate  is  amended.  It  is  not  to  be  consid- 
ered as  having  been  repealed  and  re-en- 
acted in  tbe  amended  form,  but  tbe  por- 
tions which  are  not  altered  are  to  t>e  con- 
sidered as  having  been  the  law  since  their 
enactment,  and  tbe  new  proviso  as  hav- 
ing been  enacted  at  tbe  time  of  the  auiend- 
ment. "  By  tbe  amendatory  act,  tbe  words 
"  to  tbe  lien  of  any  judgment  or  decree  of 
any  court  or"  were  stricken  out  between 
the  word  "subject" and  the  words  "to 
sale,  "and  the  words  following  after  the 
word  "provided"  were  added  to  the  sec- 
tion. So  much  of  the  section,  in  its 
amended  form,  as  precedes  the  proviso 
must  be  considered  as  enacted  with  a  view 
to  tbe  rtfle  of  construction  contained  In 
section  3766,  and  must  be  "considered  as 
having  been  the  la w  "  since  it  was  enacted 
at  the  session  of  1876-77.  Since  It  does  not 
interfere  with  vested  rights,  or  impair 
tbe  obligation  of  any  contract,  to  give  tbe 
present  law  the  retroactive  effect  contem-- 
plated  and  required  by  the  provisions  of 
the  Code,  we  must  construe  it  just  as 
tbcmgh  tbe  clause  destroying  the  lien  of 
Judgments  as  to  homesteads  had  never 
been  inserted  in  the  original  act,  or  re-en- 
acted as  a  part  of  the  Code  in  November, 
1883.  However  widely  the  text-writers 
and  tbe  courts  may  differ  as  to  the  true 
rule  for  testing  tbe  question,  whether  a 
given  statute,  not  objectionable  on  tbe 
ground  of  unconstitutionality  shall  be  al- 
lowed to  operate  retroactively,  all  concur 
that  when  there  is  a  plain  expression  of 
the  legislative  Intent,  the  law  is  to  take 
effect  accordingly.  State  v.  Littlefleid.  93 
N.  C.  614:  Potter's  Dwar.  St.  1«2,  note  9; 
1  Minor,  lust.  26.  The  act  of  1885  must  be 
considered  just  as  though  section  3766  of 
tbe  Code  bad  constituted  an  additional 
proviso' to  it,  and  both  must  be  construed 
together.  State  v.  Massey,  103  N.  C.  356.  9 
S.  E.  Rep.  632;  97  N.  C.  465,  2  S.  E.  Rep.  445. 
ft  any  further  argumentis needed  to  arrive 
at  tbe  true  interpretation  to  t>e  given  to 
the  present  law.  It  will  be  observed  that 
tbe  proviso  to  the  act  which,  under  sec- 
tion 3766  alone,  took  effect  on  tbe  day  of 
its  enactment,  or  related  to  that  day,  dis- 
closes the  purpose  of  the  legislature  by 
suspending  the  statute  as  to  homestead 
already  assigned,  or  to  be  allotted  there- 
after, to  make  the  act  apply  to  both.  Tbe 
result  reached  by  the  opinion  of  the  coort 
in  Utley  v.  Jones,  92  N.  C.  263,  must  have 
been  substantially  the  same  as  to  the  dis- 
position of  the  fund  in  controversy,  if  a 
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rplerence  bad  been  made  to  aRcertaln  the 
present  value  of  the  debtor's  lUe-eetate  In 
$1  UOO.  But  the  court  failed  to  advert  to 
the  ttvo  tacts  that  tbere  was  on  the  one 
band  no  objection KrowinK  oat  ol  the  con- 
vtitntionality  ot  the  act  of  ls>j5  to  giving 
It  a  retrospective  effect,  and  on  tbe  utber, 
there  was  in  tbe  Code  a  mandatory  re- 
quirement to  so  constnie  it.  Tbere  was 
tberofure  no  error  pointed  out  by  tbe  de- 
fendant Gay.  Judgment  in  defendant's 
appeal  must  be  aifirmed. 

ON  RBBEAItlNO. 

(Dea  28, 1890.) 

Avert,  J.  This  is  a  petition  to  rehear 
tbe  appeal  of  J.  S.  Spencer  &  Co.  and  B.  F.' 
&  U.  C.  Ix>wdermi)k.  All  of  the  questions 
involved  In  both  appeals  in  this  case  were 
discussed  at  length  In  the  opinion  filed  in 
tbe  appeal  of  defendant  J.  C.  Gay,  the 
homesteader.  Tbe  fund  left,  after  satisfy- 
ing tbe  senior  mortgage  of  J.  A.  Leak,  Sr., 
nas  f  1,334.35.  For  this  sum  the  content- 
ants  in  the  court  below  were  the  junior 
mortgagee,  J.  A.  Leak,  Jr.,  tbe  home- 
steader, J.  C.  Gay,  and  the  appellants  in 
this  case,  J.  H.  Spencer  &  Co.  and  B.  F.  & 
H.  C.  Lowdermilk,  who  are  judgment  cred- 
itors, with  other  Judgment  creditors 
named  in  the  clerk's  report.  In  tbe  court 
below  it  was  ordered  that  out  ot  this 
fand,  left  after  discharging  tbe  mortgage 
debt  uf  J.  A.  Leak,  Sr.,  tbe  mortgage 
debtof  J. A. Leak,  Jr., should  be  first  paid, 
in  order  to  exonerate  tbe  homestead,  up- 
on which  it  was  a  lien.  Out  of  the  residue 
left  after  paying  the  whole  of  the  junior 
mortgage  debt.  It  was  further  ordered 
that  the  sum  of  $300.34,  the  present  value 
of  tbe  life-estate  of  John  C.  Gay,  be  paid 
to  hiun  in  lieu  of  bis  homesteadi  and  tbe 
residue,  if  any,  sbouid  be  paid  to  the  judg- 
ment creditors.  This  court  held  inexplicit 
terms  that  the  mortgagedebt  of  tbe  junior 
mortgagee  being  a  lien  for  which  tbe 
homestead  could  be  now  subjected  to  sale, 
it  would  be  first  paid  out  of  the  fund  for 
the  relief  and  exoneration  of  tbe  home- 
stead. J.  A.  Leak,  Jr.,  bad  not  appealed 
to  this  court. 

Tbe  defendant  Gay  appealed,  because 
tbe  court  refused  to  order  that  tbe  whole 
of  the  sum,  (which  it  was  stated  in  this 
court  would  amount  to  about  $!iOO,)  left 
after  paying  tbe  debt  of  the  junior  mort- 
gagee, should  have  been  paid  over  to  biro 
instead  of  f390.34,  thu  present  value  ol 
bis  homestead.  We  held  that  he  was  enti- 
tled only  to  tbe  sura  allowed  him  in  tbe 
court  below,  and  that  in  his  appeal  tbere 
was  no  error.  Tbe  appellants  in  this  case 
relied  upon  two  assignments  of  error. 
Reversing  the  order  in  which  they  were 
set  forth  in  the  record,  tbe  second  excep- 
'  tlon  was  to  the  judgment  of  the  court  be- 
low giving  to  the  homesteader  the  present 
value  of  his  homestead.  The  reasons  for 
declaring  the  defendant  Gay,  after  he  had 
elected  to  take  tbe  present  value  of  bis 
homestead,  entitled  to  that  amount  and 
no  more,  were  given  in  f u41  in  tbe  discus- 
sion of  his  appenl. 

Tbe  flntt  exception,  we  find  upon  a  more 
rritical  examination  than  was  made 
when  the  petition  to  rehear  was  allowad, 


1b  based  solely  npon  the  gronnd  that  bis 
honor  ordered  that  tbe  junior  mortgage 
debt  be  paid  out  of  the  fund  of  f  1,334.36, 
left  after  paying  the  senior  mortgage,  in 
preference  to  tbe  debts  ot  the  judgment 
creditors.  The  junior  mortgagee  was  en- 
titled to  be  so  paid,  and  in  that  tbere  was 
no  error  in  the  ruling  of  the  court  below, 
and  tbere  was  no  ground  for  a  rehearing 
here.  Whatever  sum  was  left  after  pay- 
ing, first,  the  costs  and  the  mortgage  debt 
o(  J.  A.  Leak.  Sr.;  second,  the  mortgage 
debt  of  J.  A.  Leak,  Jr.;  third,  tbe  sum  ot 
f390.34  to  J.  C.  Gay,— should  have  been  paid 
over  to  the  judgment  creditors,  and  was 
so  paid,  if  tbe  decision  ot  this  court  was  re- 
spected. If,  after  paying  the  junior  mort- 
gagee, tbere  was  not  more  than  $390.34 
left,  of  course  the  judgmentcreditors  could 
get  nothing.  In  the  defendant's  appeal, 
we  held  that  it  tbere  was  such  balance  left, 
the  homesteader  (Gay)  would  not  be  enti- 
tled to  receive  it,  because  the  effect  of  tbs 
act  of  18N5,  (cbapter  359.)  construed  with 
section  3766  of  the  Code,  was  to  restore 
the  lien  ot  the  judgments  as  of  the  time 
of  their  rendition.  But  the  restoration  ot 
tbe  lien  does  not  in  the  least  affect  the 
right  of  tbe  defendant  Gay  to  have  the 
homestead  exonerated  by  tbe  payment  of 
the  debt  of  tbe  junior  mortgage<>  out  ot 
tbe  excess  in  preference  to  the  claims  of 
the  judgment  creditors.  Neither  J.  A. 
Leak,  Sr.,  nor  J.  A.  Leak,  Jr.,  appealed. 
Tbe  judgment  of  the  court  below,  ren- 
dered by  Byndm,  J.,  directed  the  fund  to 
be  distributed  In  the  way  pointed  out  in 
the  opinion  ot  this  court  in  the  Appeal  of 
Gay.  We  therefore  adhere  to  our  former 
ruling.  There  was  no  error  in  the  order  of 
the  court  below  directing  the  distribu- 
tion ot  tbe  fund.    Petition  dismissed. 


a07  N.  C.  482) 
LSAK  «t  Ol.  V.  OiLT  et  aU 

(Suiprtme  Court  cf  North  Carolina.   Nov.  17, 
1890.) 

Appeal  from  soperior  court,  Richmond  coun- 
ty; J.  O.  Btddm,  Judge. 

For  the  facts  of  tlus  case,  see  Leak  v.  Gay, 
ante,  812. 

Shaw  Jb  Sons  and  Jones  A  T^Ulett,  for  appel- 
lants.   LttUe  A  Parsons,  for  appellees. 

AvBKT,  J.  This  is  an  appeal  by  two  of  the 
indsment  creditors,  J.  8.  Spencer  &  Co.  and  B. 
F.  &  H.  C.  Lowdermilk— 

1.  Because  of  the  payment  of  the  second  mort- 
gage out  of  the  funds,  proceeds  of  the  sale  of  land 
before  their  judgments,  said  judgments  having 
been  docketed  before  the  registration  of  said 
mortgage. 

2.  Becuufie  the  S390.S1,  the  present  value  of 
defendant's  homestead,  should  have  been  applied 
to  payment  of  the  second  mortgage,  and  the  twl- 
ance  of  the  proceeds  of  tbe  sale,  after  deducting 
the  first  mortgage  and  costs  of  suit,  to  .the  satis- 
faction of  the  judgments  docketed  prior  tn  the 
registration  of  the  second  mortgage,  according  to 
their  respective  priorities,  the  dates  of  docket- 
ing. 

We  need  only  add  to  what  has  been  said  in 
the  diseussion  of  the  defendant  Qay's  appeal ' 
that,  though  tbe  act  of  1S7H-77,  as  amended  by 
the  act  of  1885,  has  been  construed  for  the  pur- 
pose of  disposing  of  the  excess  over  the  home- 
stead, as  if  the  clause  destroying  the  lien  had 
never  been  inserted,  the  restoration  of  the  lien, 
under  the  act  of  1885,  construed  with  section 
8766  of  the  Code,  does  not  afieot  the  defendant's 
right  to  exoneration,  nxir  his  power  to  incumber 
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hia  homestead  by  a  oonveyanoe  ezecnted  in  com- 
pllance  with  section  S,  art.  10,  of  the  oonstitatioB. 
rhe  appellants  cannot  complain  of  the  election  of 
defendant  Gay,  whereby  they  receive  what  ici,  in 
contemplation  of  law,  the  present  valne  of  what 
they  would  receive  after  the  right  of  exemption, 
aooording  to  the  oalculatioa  as  to  the  probabili- 
ties of  life,  shall  cease.  There  is  no  enrar,  and 
the  Judgment  is  affirmed. 


(107  N.  C.  828) 

Sbatbb  ▼. 


HUNTLBT  et  aJ. 


iSumreme  Court  of  Nortk  CaroWna.   Nov.  SM, 
1890.) 

Vaim  ht  Civil  Casks— Applica.tion  vox  CHAjroa. 
Code  N.  C.  i  191,  provides  that  actions 
against  a  public  officer  for  an  act  done  by  virtue 
of  his  office  must  be  tried  In  the  county  where  the 
oaose  of  action,  or  some  part  thereof,  arises. 
Section  19S  provides  that.  If  the  ootmty  designated 
for  that  purpose  in  the.  summons  be  not  the  proper 
county,  the  action  may  be  tried  therein,  unless 
defendant,  "before  the  time  of  answering  ex- 
pires, "  demand,  in  writing,  that  the  trial  be  had 
in  the  proper  county.  In  an  action  agrainst  pub- 
lic officers,  plaintiff,  by  an  order  made  at  May 
term  was  allowed  80  days  to  file  his  complaint 
and  defendants  80  days  thereafter  to  answer,  both 
pleadings  to  be  tiled  as  of  Hay  term.  Before  the 
time  for  answering  had  expired,  and  before  filing 
their  answer,  defendants  filed  a  demand  for  re- 
moval of  the  cause  to  the  proper  county,  and  by 
their  answer  demanded  judgment  for  such  re- 
moval. Held,  that  the  application  must  be  con- 
sidered as  having  been  made  as  of  Hay  term,  and' 
continued  with  the  cause. 

This  io  an  appeal  from  a  Judicial  order 
of  Bynuh,  J.,  refusing  the  demand  of  the 
defendants  that  the  canse  be  removed 
from  the  soperiur  conrt  of  Rowan  county 
to  the  Boperinr  conrt  of  Anson  county, 
made  at  August  term,  1890,  of  Rowan  su- 
perior court.  The  summons  was  Issued 
and  duly  executed,  returnable  to  the 
spring  term,  1890,  of  the  superior  court  of 
Rowan  county.  The  record  shows  that 
at  the  return  term  (May  term,  1890,)  be- 
fore Shipp,  J.,  the  following  entry  was 
made:  "Continued;  thirty  days  allowed 
plaintiff  to  flle  complaint,  and  thirty  days 
thereafter  to  allow  defendants  to  answer 
as  of  this  term."  On  the  2d  day  of  June, 
1890,  (within  the  time  allowed,)  the  plain- 
tlfl  filed  a  verified  complalpt,  as  of  May 
term,  1890,  alleging.  In  sabstance,  that  in 
November,  188'J,  near  the  town  of  Wades- 
boro,  In  the  county  of  Anson,  while  the 
plaintiff  was  in  camp  with  his  wagon  and 
team,  the  defendants,  with  divers  other 
persons,  unknown  to  the  plaintiff,  did 
make  an  assault  upon  htm,  and  beat  and 
lU  treat  him ;  and,  without  auy  warrant 
or  other  legal  process,  did  violently  seize, 
arrest,  imprison,  and  detain  the  plaintiff, 
without  auy  reasonable  or  probable 
cause;  and.  In  the  night-time,  did  detain 
and  carry  the  plaintiff  into  the  town  of 
Wadesboro;  and  without  allowing  him 
the  benefit  of  a  trial,  and  riefusing  to  al- 
low him  to  give  bail  for  his  appearance, 
the  next  raornlDg,  against  his  protest,  did 
Incarcerate  this  plaintiff  In  the  common 
-  )all  of  Anson  county,  where  he  remained 
for  the  space  of  about  24  hours,— all  of 
-which  acts  were  committed  by  the  defend- 
ants maliciously,  and  without  probable 
cause,  and  were  contrary  to  law,  and 
against  the  protest  ot  plaintiff.  That 
plaintlB  was  taken  before  a  Justice  of  the 
peace  the  next  morning,  charged,  as  he 


was  Informed,  with  the  crime  of  retailing 
apirltuons  liquor  withoatbaving  a  license, 
and,  npon  a  hearing,  plaintiff  was  dis- 
charged, and  released  from  custody,  for 
the  want  of  probable  canse.  That,  by 
reason  of  said  assault,  false  imprisonment, 
and  unlawful  acts  of  the  defendanta,  the 
plaintiff  has  been  Injured,  and  he  d»- 
mands  $10,000  damages  and  costs,  etc 
On  the  80th  day  of  June,  1890,  (within  the 
time  allowed,)  the  defendants  filed  a  veri- 
fled  answer  to  the  complaint,  denying  its 
material  allegations,  alleging  that  they 
were  public  officers,  acting,  in  what  they 
did,  under  legal  authority,  and  other 
matter  in  bar  of  the  plaintiff's  right  to  re- 
cover. They  further  say  that  this  action 
Is  brought  againt  said  public  officers,  and 
other  defendants  who  aided  them,  on  ac- 
count of  acts  dune  by  virtue  ot  their  said 
office  as  aforesaid,  and  the  same  Is  Im- 
properly brought  in  the  county  of  Rowan, 
and  should  be  removed  to  the  county  ot 
Anson.  There  are  a  large  number  of 
witnesses  In  the  cass,  all  of  whom,  except 
plaintiff  and  Hinson,  reside  In  Anson 
county.  Wherefore  defendants  ask  Judg- 
ment: (1)  Fur  removal  ot  cause  to  Anson 
county.  (2)  That  the  action  be  dlsmlsaed, 
and  they  recover  their  costs.  Before  the 
said  answer  was  filed,  to-wit,  on  the  34th 
ot  June^  1800,— the  defendants  served  the 
following notlceon  theplaintlff:  "Touare 
hereby  notified  that  we  will  make  amo- 
tion before  his  honor.  Judge  Btnum,  at 
the  next  term  of  the  superior  court, 
*  *  *  to  remove  the  above-entitled  cause 
from  the  county  of  Rowan  to  the  county 
of  Anson  for  trial,  and  we  hereby  demand 
said  removal, upon  theground  and  for  the 
reason  that  said  action  has  not  been 
brought  in  the  proper  county,  but  should 
have  been  brought  In  the  county  of  An- 
son." The  defendants  (five  in  number) 
also  say.  upon  affidavits,  "that  there  are 
no  less  than  ten  witnesses  In  this  canse, 
whose  testimony  is  material  and  Impor- 
tant to  the  trial  thereof,  all  of  whom  re- 
side In  Anson  county,  and  are  persons 
without  the  necessary  means  of  attending 
a  court  at  so  great  a  distance.  All  the 
witnesses  to  the  transaction,  which  is 
made  the  subject  of  this  action,  reside  In 
said  county,  except  the  plaintiff  in  this  and 
the  action  of  L.  M.  Hinson  and  J.  J. 
Lawrence,  one  ot  the  defendants.  •  •  • 
That  all  ot  the  defendants  are  men  of  very 
small  means,  and  would  be  unable  to  se- 
cure the  attendance  of  witnesses  at  such 
distance.  And  affiants  aver  that  the  con- 
venience ot  witnesses  and  the  ends  ut  Jus- 
tice would  be  promoted  by  a  change  of 
the  place  of  trial  of  this  action  to  the 
county  uf  Anson."  The  following  Is  a 
statement  ot  the  case  on  appeal:  Before 
the  time  of  the  answering  expired,  the  de- 
fendants demanded,  in  writing,  that  the' 
case  be  removed  to  Anson  county,  upon 
the  ground  that  It  had  not  been  brought 
in  the  proper  county.  At  August  term, 
1890,  of  Rowan  superior  court,  the  case 
was  heard  by  Bynum,  J.,  upon  the  motion 
ot  defendants  for  the  removal  of  the  canse 
to  Anson  county,  npon  the  gruund  that 
the  action  was  brought  against  pnblic 
officers  and  others  who,  by  their  com- 
mand, had  aided  them,  for  acts  done  by 
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Tirtne  of  their  said  office,  all  of  whom 
resided  at  the  time  In  Anson  connty.  In 
support  of  this  motion,  the  defendants 
read  their  answer  as  an  affidavit,  which 
set  forth  the  fact  that  the  dnfendant  J.  C. 
Parsons  was  an  acting  Justice  of  the  peace 
of  Anson  county,  and  the  defendant  C.  T. 
Coppedge,  the  marshal  or  coastable  of 
the  town  of  Wadesboro,  and  that  the 
plaintiff  was  arrested  by  virtue  of  a  war- 
rant Issned  by  said  Justice,  and  executed 
by  said  marshal  or  constable;  and  that 
the  other  defendants  who  were  present 
acted  In  aid  and  by  assent  of  said  officers, 
a  copy  of  said  warrant  being  attached 
to  the  answer  In  the  caa^;  and  that  this 
action  is  brought  against  the  defendants 
on  account  of  acts  done  by  virtue  of 
their  said  office  as  Justice  of  the  peace  and 
constable,  and  against  the  other  defend- 
ants for  aiding  and  assisting  therein  in 
arresting  and  detaining  the  plaintiff,  as 
aforesaid.  The  plaintiff  filed  no  coun- 
ter-affidavit denying  these  allegations  of 
the  defendants,  but  Insisted  that  the  ac- 
tion  was  brought  against  them  as  Indi- 
▼Idaals,  and  not  as  public  officers,  as  ap- 
liears  from  his  complaint.  His  honor  de- 
nied the  motion,  and  gave  Judgment  ac- 
cordingly, from  which  the  defendants  ai>- 
pealed. 
Little  A  Paraona,  for  appellants. 

Davis,  J.,  {atter  etatlag  ibe  ikcta  aa 
above.)  The  Code,  {  191,  subsec.  2,  pro- 
vides that  actions  "  against  a  public  of- 
ficer or  person  especially  appointed  to  ex- 
ecute his  duties,'  for  an  act  done  by  him  by 
virtue  of  his  office  or  against  a  person 
who,  by  bis  command  or  in  his  aid,  shall 
do  anything  touching  the  duties  of  such 
officer,"  must  be  tried  in  the  county  where 
the  cause,  or  some  part  thereof,  arises. 
Section  195  provides  that,  "  if  the  county 
designated  for  that  purpose  in  the  sum- 
mons and  complaint  be  not  the  proper 
connty,  the  action  may  notwithstanding 
be  tried  therein,  unless  the  defendant,  be- 
fore thetimeofanHwering  expires,  demand. 
In  writing,  that  the  trial  be  had  In  the 
proper  county,"  etc.  The  allegations  of 
the  defendants,  upon  which  they  base 
their  demand  for  a  removal,  of  the  cause 
to  Anson  county  for  trial,  are  not  denied, 
and  must  therefore  be  talcen  as  true,  and 
they  are  entitled,  as  a  matter  of  right  to 
the  removal  under  section  191,  subsec.  2, 
and  section  195  of  the  Code,  unless  they 
have  lost  that  right  by  a  failure tocomply 
with  the  requirement  of  the  latter  section, 
or  waived  It  by  ansvterlng  before  demand- 
ing the  removal.  It  is  well  settled  that 
where  the  court  has  Jurisdiction  of  the 
subject-matter  of  an  action,  and  It  Is 
brought  In  the  wrong  county,  the  objec- 
tion to  the  venue  must  be  talcen  in  apt 
time,  or  it  will  be  deemed  to  have  been 
waived.  It  must  be  taken  not  only  "  be- 
fore the  time  of  answering  expires, "  as  re- 
qnired  by  section  195  of  the  Code,  but  It 
mast  be  talcen  /n  limine,  and  before  answer- 
ing to  the  merits.  Oranvilie  Co.  Board  of 
Education  v.  State  Board  of  Education. 
106  N.  C.  81,  10  S.  E.  Rep.  1002,  and  cases 
there  dted.  Did  the  defendants  in  the 
present  case  take  the  objection  to  the 
venue  in  apt  time,  or  did  they  waive  their 


objection  by  answering  to  the  merits  bo- 
fore  the  demand  in  writing  waa  made'i* 
By  the  order  made  at  May.term.the  plaiu- 
tiftwas  allowed  80  days  to  file  his  com- 
plaint, and  the  defendants  were  allowed  30 
days  thereafter  to  file  their  answer,  and 
these  were  to  be  filed  "  as  of  May  term. " 
The  plaintiff  filed  his  complaint  on  the  2d 
day  of  June.  On  the  24tb  day  of  June,  be- 
fore the  time  for  answering  bad  expired, 
and  before  their  answer  was  filed,  they 
filed  their  demand  for  lemoval,  and  gave 
notice  thereof  to  the  plaintiff ;  and  in  their 
answer,  filed  June  30th,  they  demand  Judg- 
ment "for  removal  of  cause  to  Anson 
county. "  Tbeanswer  was  filed  June  30th ; 
as  of  Ma.v  term  preceding,  aud  the  de- 
mand was  filed  the  24th,  before  the  answer, 
and  before  the  time  uf  pleading  had  ex- 
pired; aud  as  the  defendants  of  coarse 
could  not  file  their  answer  till  after  the 
complaint  was  filed,  though  It  was  filed  as 
of  M^y  term,  so,  from  the  very  nature  of 
the  case,  they  had  the  right  to  file  their 
demand  for  removal  before  answering,  as 
they  did,  and  as  of  May  term.  The  30 
days'  time  to  file  the  complaint,  and  80 
days  thereafter  to  answer,  must,  fairly 
construed,  mean  that  the  defendants  were 
to  be  allowed  that  time  to  make  any  de- 
fense or  objection  to  the  complaint,  which 
they  might  have  done  if  there  bad  been  no 
extension  of  the  time  to  fllecomplaint  and 
answer  as  of  May  term.  If  thin  be  not  so, 
the  defendants  have  lost  a  right  without 
any  fault  or  neglect  of  their  own,  and 
which  they  could  not  have  prevented  by 
any  reasonable  diligence  or  foresight.  We 
think  that  this  case  is  clearly  distinguish- 
able .from  Granville  Co.  Board  of  Educa- 
tion V.  State  Board  of  Education.  In  that 
case,  It  Is  true,  the  motion  to  remove  was 
made  before  the  lapse  of  time  allowed  to 
answer  had  expired,  but  it  was  made  after 
the  answer  was  filed,  and  the  defendant 
had  pleaded  to  the  merits,  and,  besides, 
the  demand  was  not  in  writing.  In  this 
case,  while  it  is  true  the  motion  was  not 
heard  till  the  full  term,  yet  it  was  made, 
in  writing,  before  the  answer  was  filed,  in 
fact,  and  before  the  time  to  answer  ex- 
pired ;  and,  from  the  nature  of  the  case.  It 
must  be  considered  as  having  been  made 
as  of  May  term,  before  the  answer  was 
filed,  and  con  ttnued  with  the  cause ;  and,  to 
rebut  any  presumption  of  waiver  by  an- 
swering within  the  time  allowed,  nut 
only  is  the  demand  made  in  writing,  and 
notice  thereof  given  before  the  answer  is 
filed,  but  In  the  answer  itself  the  objection 
Is  Insisted  upon ;  and,  the  objection  and 
demand  for  removal  api>earlng  in  the  an- 
swer, "we  might  regard  the  answer  in  this 
case  as  such  an  application."  as  was  said 
in   Rankin   v.   Allison,  64  N.  C.  671.    The 

SlalntlB  "insisted  that  the  action  was 
rought  against  the  defendants  as  indi- 
viduals, and  not  as  public  officers,  as  ap- 
pears from  the  complaint,"  and  this  seems 
to  have  been  the  ground  upon  which  his 
honor  denied  the  motion.  This,  we  think, 
was  an  error;  for.  If  made  properly  to  ap- 
pear, by  affidavit  or  otherwise,  that  the 
defendants  came  within  the  provision  of 
section  191,  subsec.  2,  of  the  Code,  thej  were 
entitled  to  the  order  of  removal,  if  de- 
manded In  apt  time,  which,  under  the  clr- 
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cnmBtances   of  this  caae,  we  fblnk  was 

done. 

The  record  presents  other  Interesting 
qaestions,  as  whether,  "the  courts,  being 
ut  all  times  open  forthe  transaction  of  all 
buslnesR  within  their  Jurisdiction,  except 
the  trial  ot  Issues  ol  lact,  requiring  a  jury, " 
the  defendants  might  nut  have  had  their 
demand  heard  and  passed  upon  before  the 
Fall  term,  and  whether  it  was  not  the 
duty  of  his  honor  to  find  bow  the  tact 
was,  and  determine  upon  the  uncontro- 
verted  affidavits  uf  the  defendants  whether 
they  were  not  entitled  to  the  removal  un- 
der subsection  'i  of  secticm  195  of  the  Code; 
but,  for  the  reasons  given,  we  think  the 
defendants  were  entitled  to  the  order  of 
removal,  and  we  need  not  consider  these 
qoestioDS.    There  is  no  error. 

(107  N.  C.  892)  

Hicks  et  al.  t.  Ward  et  ax. 

(Supreme  Court  of  NorOi,  CaroHna.    Dec.  8, 
1890.) 

Testahentabt  FoirsBS — JtSxEcvrios. 

1.  A  devise  to  testator's  son  "in  trust  for 
•nch  persoE  or  {jersons,  and  use  or  uses,  as  he 
shall  Dy  deed  or  will  appoint  and,  until  and  in 
defanlt  of  siich  appointment,  in  trust  for  the  sole 
and  separate  use  of  devisee's  wife,  for  life,  with 
remainder  over  to  her  children,  confers  upon  the 
devisee  a  gen«^  power  of  appointmenL  and  he 
may  execute  a  valid  mortgage  on  the  land  de- 

. vised. 

2.  Where  such  mortgage  provides  that,  in 
case  of  a  sale  thereunder,  any  overplus  remain- 
ing after  paying  the  debt  secured  thereby  shall 
be  paid  to  the  devisee,  his  heirs,  representatives, 
or  assicrns,  it  is  a  total  appointment,  and  defeats 
the  trusts  declared  in  the  will. 

Appeal  from  soperibr  court,  OrunvlUe 
county;  MacRab,  Judge. 

This  is  a  controversy,  without  action, 
submitted  upon  facts  agreed  between  the 

ftarties,  the  substance  of  which  are  as  tol- 
ows:  In  18H3,  Edward  H.  Hicks  was  ap- 
pointed guardian  of  the  infant  children  of 
bis  brother,  Thomas  C.  Hicks,  then  lately 
deceased,  and  executed  bis  bond  as  suc-h 
guardian  in  the  usual  form,  and  in  the 
penal  sum  of  $40,000,  with  good  and  siifB- 
cient  sureties  thereto.  In  or  about  tbe 
month  of  February,  1K64, Thomas  I.  Uicks, 
who  was  the  fathier  of  the  said  Ed  ward  H. 
Hicks  and  Thomas  C.  Hicks,  died,  having 
first  made  and  publiKhed  bis  last  will  and 
testament,  which  was  duly  proved.  Tbe 
said  Edward  H.  Uicks,  who  was  named 
in  said  will  as  the  executor  thereof,  was 
duly  qualiUed  aa  such.  Testator,  in  and 
by  bis  said  will,  devised  and  bequeathed 
tbe  whole  of  his  estate,  real  and  personal, 
to  his  wife,  for  tbe  term  ot  her  life,  and,  at 
her  death,  be  devised  and  bequeathed  bis 
real  estate,  and  such  part  of  his  personal 
estate  as  had  not  perisbed,  or  been  con- 
sumed in  the  use,  during  tbe  life  of  his 
wife,  as  follows:  (1)  One-fourth  part  or 
share  thereof  to  the  children  of  his  de- 
ceased son,  Thomas  C.  Hicks,  to-wlt, 
Amanda  J.  Hicks,  Thomas  C.  Hicks,  Anna 
Hicks,  and  Sophia  Hicks,  to  be  divided 
between  them  in  manner  as  set  forth  In 
said  will,  after  charging  them  with  cer- 
tain advancements,  etc.  (2)  "One-fonrth 
part  or  sham  thereof  to  my  son  Edward 
H.  Hicks,  in  trust  for  such  person  or  per- 
sons, and  use  or  uses,  as  be  sbali  by  deed 


or  will  appoint,  and,  untU  and  In  d^ault 
ot  sncb  appointment.  In  trust  for  the  sole, 
separate,  and  exclasive  use  and  benefit  ot 
my  daugbter-in-law  Harriet,  wife  ot  said 
Edward  H.  Hicks,  during  ber  life,  and,  at 
her  death,  to  be  equally  divided  between 
tbe  children  of  my  said  son  Edward  by  tbe 
said  Harriet  then  living,  and  the  tben  liv- 
ing children  of  such  of  them  as  shall  have 
died  leaving  children  per  stirpes. "  Tlie 
said  testator  also  charged  his  son  Eklward 
H.  Hicks  with  certain  advancements  made 
to  him.  (3)  Oue-tourth  part  or  share 
thereof  to  bis  daughter  Mrs.  Angelina 
Pleasant,  charging  her  also  witb  certain 
advancements.  (4)  One-fourth  part  there- 
of to  his  grandchildren,  Sophia  Skinner. 
Sallie  Skinner,  and  William  Skinner,  the 
children  ot  his  deceased  daughter,  Mrs. 
Caroline  Skinner,  also  charging  them  with 
certain  advancements,  etc.  Testator's 
widow  died  in  November,  1866,  and  there- 
upon tbe  said  Edward  H.  Hicks,  as  execu- 
tor ot  Thomas  I.  Uicks,  resumed  posses- 
aion  ot  tbe  personal  estate  of  said  testator 
bequeathed  to  her  tor  her  life,  as  afore- 
said, or  so  much  thereof  as  remained,  to 
be  divided  at  her  death  in  manner  as  by 
the  said  will  directed.  After  the  death  of 
testator's  widow,  the  said  Edward  H. 
Hicks  procured  a  bill  to  be  filed  against 
him  as  executor,  and  in  bis  own  right  as 
defendant,  in  the  names  of  William  S. 
Skinner  and  ihe  other  persons,  or  tbelr 
representatives,  interested  in  the  estate  ot 
Thomiis  I.  Uicks,  and  entitled  to  a  divis- 
ion ot  tbesame  under  bis  will,  at  the  death 
ot  his  widow,  as  plaintiffs,  for  an  account 
and  settlement  ot  the  pers  >nal  estate, 
and  a  sale  ot  the  real  estate  of  said  testa- 
tor, and  a  division  of  the  personal  estate, 
or  tbe  proceeds  thereof,  and  ot  the  pro- 
ceeds of  tbe  real  estate,  among  the  par- 
ties in  interest,  according  to  tbe  directions 
and  provisions  ot  the  will.  A  sale  of  the 
real  esta  te  was  ordered  by  the  court,  and, 
on  October  22,  ISW,  .lohn  W.  Hays,  then 
clerk  and  master  of  such  court,  under  and 
in  pursuance  of  such  order,  ottered  such 
real  estate  for  sale  in  separate  parcels, 
when  William  S.  Skinner  became  the  pni^ 
chaser  of  one  acre  thereof,  and  Edward 
H.  Hicks  became  the  purchaser  of  tlie  resi- 
due of  said  real  estate.  The  sale  was  ron- 
firmed,  and  a  commissioner  appointed  to 
take  accounts,  whose  report  was  also  con- 
firmed by  the  court,  but  Edward  H.  Hicks 
never  paid  into  court,  nor'to  the  commis- 
sioner, any  part  of  the  purchase  money 
tor  the  real  estate  purchased  by  him,  but 
accounted  for,  tbe  same  to  the  commis- 
sioner merely  by  giving  him  receipts  tor 
the  portion  thereof  to  which  he  was  enti- 
tled as  trustee  under  the  decree  of  con- 
flruiatlon  aitd  for  the  share  of  his  wards, 
Thomas  C.  Uicks,  Jr.,  Anna  and  Sophia 
Hicks,  infant  children  of  his  brother,  the 
said  Thomas  C.  Hicks,  deceased,  and  by 
filing  with  said  commissioner  receipts  of 
certain  other  ot  the  parties  in  interest  cov- 
ering their  shares.  Edward  H.  Hicks  and 
Harriet  V.  Uicks,  his  wife,  afterwards  ex- 
ecuted amortgageof  the  laud  so  purchased 
to  secure  payment  ot  certain  bonds  exe- 
cuted by  him.  It  was  recited  in  the  mort- 
gage that  the  same  was  made  by  Edward 
H.  Hicks  In  exerciaa  and  execution,  as  well 
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of  the  power  conferred  apon  or  vested  in 
blm  by  the  deed  of  John  W.  Hays,  com- 
mlsRluner.and  the  will  of  Thomas  I.  Hicks, 
deceased,  or  either  of  them,  as  ot  any  and 
all  other  powers  in  hiiu  vested  In  or  by 
any  other  manner  or  manners  whatever. 
Edward  H.  Hi<^ks  died  in  liOfl,  and  this 
action  is  brouj^ht  to  foreclose  the  mort- 
gaKCR,  and  is  resisted  by  the  heirs  at  law 
of  the  testator,  Thomas  I.  Hicks.  From 
a  decree  for  plaintiffs  defendants  appeal. 

n.  W.  Winston,  for  appellants.  J.  W. 
Ba^a,  for  appellees. 

Shbpbrrd,  J.  As  Ed  ward  B.  Hicks  pur- 
chased the  land  at  the  commissioner's 
■ale.  and  procured  it  to  be  conveyed  to 
himself  "  upon  the  same  trnsts,  and  with 
the  rights  and  powers,  declared  and  set 
forth  in  the  will  of  his  testator, "  and  as 
the  parties  to  the  action  have  agreed  to 
rest  the  decision  upon  the  construction 
of  the  said  will  In  reference  to  the  author- 
ity of  the  said  Hicks  to  execute  the  mort- 
srage  in  question,  it  is  only  necessary  that 
we  should  consider  the  nature  and  extent 
of  power  conferred  upon  him  by  the  said 
instrument.  The  testator,  after  provid- 
ing for  his ntberchildren,  devised  the  prop- 
erty which  is  the  subject  of  this  contro- 
versy to  his  son,  the  snid  Edward,  "in 
trust  for  such  person  or  persons,  and  use 
or  uses,  as  he  shall  by  deed  or  will  ap- 
point, and,  until  and  In  default  of  such 
appointment,  in  trust  for  the  sole  and  sep- 
arate and  exclusive  use  and  benefit  of  my 
daughter-in-law  Harriet  (  wife  of  said  Ed- 
wanJ)  during  her  lite,  and,  at  her  death, 
to  be  equally  divided  between  the  chil- 
dren," etc.  This  very  clearly  conferred 
upon  Eldward  a  general  power  of  appoint- 
ment, (Rogers  v.  Hintnn,  Phil.  Eq.  101,) 
and  under  it  he  bad  the  right  to  execute 
a  valid  mortgage.    It  is  unlike  a  simple 

Sower  to  sell,  which,  it  is  very  generally 
eld,  does  not  authorize  the  donee  to 
charge  the  estate  with  such  Incumbrance. 
The  language  of  the  will  is  as  bioad  and 
comprehensive  as  it  can  well  be,  and  we 
cannot  hesitate  in  holding  that  the  execu- 
tion of  the  mortgage  was  authorized  by 
the  terms  of  the  said  power  of  appoint- 
ment.   1  Sugd.  Powers,  496. 

The  other  question  to  be  determined  Is 
whether  the  execution  of  the  mortgage 
was  such  an  appointment  or  revocation 
as  to  wholly  defeat  the  trusts  declared  in 
the  will.  It  is  argued  that,  conceding  the 
power  to  execute  the  mortgage,  its  exe- 
cution was  but  an  appointment  or  revoca- 
tion pro  tanto,  leaving  the  equity  of  re- 
demption, or  the  surplus  after  a  sale,  sub- 
ject to  the  trnsts  above  mentioned.  This, 
as  a  general  proposition.  Is  well  estab- 
lished by  the  authorities,  as.  in  equity, 
mortgages  are  considered  as  only  securi- 
ties for  money,  and  no  alteration  in  the 
estate  is  made  thereby.  1  Sugd.  Powers, 
361.  It  is  equally  well  settled  that  where 
there  is  not  only  a  mortgage,  but  an  ulte- 
rior disposition  inconsistent  with  the 
former  uses,  it  will  operate  in  equity  as 
a  total  appointment  or  revocation,  unless 
there  be  a  declaration  that  it  shall  be  an 
appointment  or  revocation  only  pro  tanto. 
1  Sugd.  Powers,  supra ;  4  Cruise.  Dig  -M2. 
The  case  of    Fitzgerald   v.  Fauconberge 


(Fitzg.  207)  Is  illustrative  of  the  principle 
Just  stated.  There,  under  a  general  power 
of  appointment  or  revocation,  William 
Fowler  conveyed  the  fee  to  trustees  "  to- 
raise  and  pay  debts,  and,  after  the  pay- 
ment thereof,  that  they  should  pay  the 
overplus,  and  reconvey  the  estates  unsold 
to  him  or  to  such  persons  as  he  should 
appoint."  By  a  deed  of  the  same  date  he 
reserved  the  power  to  revoke  the  convey- 
ance, and  it  was  held  that  the  former  set- 
tlement was  wholly  revoked,  and  that 
"Fowler's  intention  was  to  do  an  act  In- 
consistent with  the  former  settlement,  and 
to  put  the  estate  into  a  new  channel." 
This  decision  was  approved  by  the  house 
of  lords,  and  is  cited  with  approval  In 
Cruise,  Dig.  bk.  4,  p.  202.  In  our  case, 
there  is  an  express  provision  that  the 
"overplus  is  to  be  paid  over  to  the  said 
Edward  H.  Hicks,  his  heirs,  executors, 
administrator,  or  assigns,"  and  we  can- 
not but  regard  this  as  a  plain  manifesta- 
tion of  the  intention  of  the  donee  of  the 
power  to  revoke  the  settlement,  and  as- 
sume entire  dominion  over  the  estate. 
Under  the  will,  he  could  have  appointed 
to'bis  own  use,  (Williams,  Real  Prop.  SOU; 
1  Sngd.  Powers,  471,)  and  thus  have  de- 
feated the  trusts;  and  he  has  completely 
exercised  this  power  by  mortgaging  the 
property,  and  limiting  the  "overplus"  to 
the  use  ot  himself  and  his  right  heirs.  In 
this  view,  we  are  sustained  by  Sir  Edward 
Sugden,  (supra,  3H1,)  who  says  that  "where 
the  equity  of  redemption  or  residuary  In- 
terest is  settled  differently,  or  a  different 
power  of  disposition  is  reserved  over  it, 
even  equity  will  hold  the  mortgage  or  con- 
veyance a  total  revocation. "  There  is  no 
error. 

(107  N.  C.  832) 

State  v.  Gates. 

(Supreme  Court  of  North  Carolina.    Dea  8, 
1890.) 

TXBlVm — ^WHAT  CoNSTITUTKS — IimiOTMBItT. 

1.  Neither  Code  N.  C.  i  787,  whicb  aathonzes 
the  court  to  tax  prosecators  with  costs,  nor  Acta 
N.  C.  lS89,  c.  S4,  extending  the  power  to  tax  costs 
against  a  prosecutor  to  cases  in  which  the  defend- 
ant is  discharged  from  arrest  for  want  of  proba- 
ble cause,  confers  power  to  tax  costs  against  a 
prosecutor  in  a  case  wheire  the  bill  is  ignored  by 
the  grand  jury,  where  there  is  no  evidence  that 
defendant  was  under  arrest,  and  perjury  cannot 
be  pre<1icated  on  false  swearing  made  on  the  trial 
of  a  motion  for  such  taxation  of  costs. 

2.  An  Indictment  for  perjury  drawn  in  pursu- 
ance of  Acts  N.  C.  1889,  c.  83,  simply  charging 
that  defendant  "did  commit  perjury,"  pointing 
out  the  name  of  the  court  and  of  the  action  in 
which  it  was  alleged  to  have  been  committed, 
and  the  words  sworn  to  by  defendant,  which  are 
allesred  to  have  been  false,  is  sufficient 

Following  State  v.  Peters,  ante,  74. 

Appeal  from  superior  court,  Durham 
county;  Womack,  Judge. 

Gates  appeals  from  a  conviction  for  per- 
jury. 

W.  W.  Fuller,  for  appellant.  The  Attor- 
ney General,  for  the  State. 

Clark,  J.  In  order  to  constitute  perjury, 
the  false  swearing  must  be  in  a  matter 
material  to  the  issue.  When,  therefore, 
the  court  has  no  jurisdiction  of  the  sub- 
ject-matter in  the  investigation  of  which 
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the  falae  swearins  to  alleged  to  bave  taken 
place,  there  eoold  be  no  iasne.  In  contem- 
plation of  law,  and  the  false  Bwearing  la 
not  perjory.  In  the  present  case,  the  per- 
jury Is  alleged  to  have  been  committed  In 
the  trial  of  a  motion  to  mark  and  tax  one 
Leathers  with  the  costs  In  a  criminal  ac- 
tion In  which  the  j^and  Jury  had  iKQored 
the  bill.  The  authority  of  the  court  to 
tax  prosecutors  with  coats  is  given  In 
Code,  S  737,  and  no  power  is  conferred  by 
that  section  to  tax  a  prosecntor  with 
costs  when  the  bill  is  ignored.  State  v. 
Horton,  89  N.  C.  581;  State  v.  Cockerham, 
1  Ired.  381.  Nor  is  this  changed  in  the 
present  Instance  by  the  recent  amend- 
ment made  to  section  787,  by  chapter  34, 
Acts  1880,  which  extends  the  power  to  tax 
costs  against  a  prosecntor  to  cases  In 
which  the  defendant  is  discharged  from 
arrest  torwantof  probablecause.for  there 
is  no  evidence  or  allegation  that  the  de^ 
fendant  in  the  ignored  blU  was  under  ar- 
rest or  dischartred  therefrom.  It  was 
pointed  out  in  State  v.  Peters,  ante,  74, 
(at  this  term,)  that  if  the  court  bud  luris- 
dictlon  of  the  subject-matter  and  of  the 
person  in  the  proceeding  In  which  the  false 
swearing  is  alleged  to  have  occurred,  It  Is 
immaterial  whether  the  court  (there  a 
magistrate)  correctly  or  wrongly  took 
final  Jurisdiction,  or  bound  over  to  court, 
convicted, or  discharged  the  defendant,  for 
the  Jurisdiction  was  to  be  determined  by 
the  facts  charged  or  proven  by  the  state 
in  such  proceedings,  and  not  by  what  oc- 
curred during  the  trial.  The  test,  accord- 
ing to  the  authorities,  seems  to  be  that  if, 
upon  the  state  of  facts  alleged  by  the 
state  or  (In  a  civil  action)  by  the  plaintiff, 
the  court  has  Jurisdiction,  there  Is  nn  issue 
it  they  are  denied  by  the  defendant,  and 
anyfatsesweariug  upon  a  matter  material 
to  such  issue  is  perjury,  although  on  the 
trial  It  might  turn  out  that  upon  the 
truth  of  the  facts  as  found,  there  was 
not  any  case  against  the  defendant,  or 
none  of  which  the  court  had  Jurisdiction. 
Here  the  contention  of  the  state  was  that 
one  Leathers  had  instituted  a  criminal  ac- 
tion frivolously  and  maliciously,  and  that 
the  grand  Jury  had  ignored  the  hill.  Tak- 
ing these  facts  to  be  all  true,  the  court  had 
no  Jurisdiction  of  the  offense,  and  it  was 
therefore,  Immaterial  in  law  whether  the 
dffendant  swore  falsely  or  not.  Studdard 
V.  LInville,  3  Hawks,  474;  State  v.  Alex- 
ander, 4  Hawks,  182;  Bu^ll  v.State,45Ark. 
386;  Collins  v.  State,  78  Ala.  433;  Reg.  v. 
Fairlie,  9  Cox,  Trim.  Gas.  209;  Whart. 
Crim.  Law,  (7th  Ed.)  S  2232a:  De8ty,Crim. 
Law,  §  75/.  The  court  erred,  therefore,  in 
refusing  the  prayer  for  instruction  asked 
by  defendant,  "that  if  the  Jury  believed 
the  evidence  the  defendant  Is  notguilty  be- 
cause the  affidavit  did  not  and  could  not 
affect  the  determination  of  the  motion  to 
tax  A.  M.  Leathers  with  the  costs  of  the 
action  in  State  v.  Gates,  pending  at  Octo- 
ber term,  1889,  of  this  court,  because  the 
bill  of  indictment  was  ignored  by  the 
grand  Jury,  and  in  such  case  the  Judge  has 
no  power  to  mark  a  prosecutor  and  tax 
him  with  the  costs. "  This  renders  It  un- 
necessary to  consider  the  other  exceptions 
noted  In  the  record. 
We  will  observe,  however,  in  regard  to 


the  objections  taken  to  the  form  of  the  In- 
dictment which  is  drawn  in  puraaance  of 
chapter  88,  Acts  1889,  that  the  constlta- 
tionallty  of  that  act  was  passed  upon  in 
State  V.  Peters,  ante,  74,  (at  this  term.) 
and  we  reaffirm  the  ruling  of  that  ease. 
The  office  of  an  indictment  is  tomform  the 
defendant  with  anfflcient  certainty  of  the 
charge  against  him  to  enable  him  to  pre- 
pare bis  defense.  This  the  form  of  indict- 
ment prescribed  by  the  act  does.  It  points 
out  that  the  charge  to  perjury,  the  name  of 
the  court  and  of  theactlon  In  which  it  wets 
alleged  to  have  been  committed,  and  the 
words  sworn  to  by  the  defendant  therdn 
which  are  alleged  to  have  been  false.  The 
defendant  certainly  conld  derive  no  Just 
benefit  from  the  insertion  In  the  charge  of 
the  mloatlsB  of  what  would  constitute  per- 
jury. The  use  of  such  phraseology  was  in- 
deed always  illogical,  and  the  experience 
of  ages  has  been  that  it  served  not  so 
much  to  enlighten  the  defendant  as  to  the 
charge  he  was  to  meet,  as  to  present  a 
network  of  technicalities  which  hindered 
the  trial  of  the  cause  upon  Its  merits,  and 
very  often  caused  a  miscarriage  of  Justice. 
Hence,  the  legislature  here,  as  elsewhere, 
in  Its  wisdom,  has  swept  these  details  all 
away,  or  rather  they  are  all  contained  in 
the  simple  allegation,  "did  commit  peijo- 
ry. "  TblB,  together  with  the  name  of  the 
case  and  court  and  the  words  alleged  to 
have  been  falsely  sworn,  are  deemed  by 
the  law-making  power  amply  sufficient 
to  enable  the  defendant  to  prepare  for  bto 
trial.    Error. 


(11)7  N.  C.  86S) 
STATIS  T.  WILL80N. 

(Supreme  Cowrt  cf  North  CaroUna.    Dea  8, 
1890.) 

Muincn>Ai.  Oai>iNA.KOBs — OssTBDonoN  ow  Da&XHS. 
Wliere  a  valid  municipal  ordlnanoe  i;M<ohil>- 
its  the  obstruction  of  a  city  drain  under  penalty, 
one  who  obstruotB  a  dtv  drain,  which  thie  city  u 
using  where  it  enters  his  lot,  Is  liable  under  the 
ardinance,  even  though  the  drain  diverts  the 
water  from  Its  natural  flow,  and  the  city  has  not 
acquired  an  easement  across  defendant's  lot,  or 
made  or  provided  for  compensation  therefor  to  de- 
fendant 

This  was  an  indictment  for  obstructing 
a  water-way  in  the  town  of  Statesville, 
in  violation  of  an  ordinance,  tried  on  ap- 
peal from  the  court  of  a  Justice  of  the 
peace,  at  the  August  term,  1890,  of  the  sn-> 
perior  court  of  Iredell  county,  before  Bt- 
NUM,  J. 

"  WARRANT. 

"State  of  North  Carolina,  county  of  Ire' 
dell,  city  of  Sta  tesville.  In  mayor's  court. 
Before  D.  A.  Miller,  Mayor.  [Seal.]  State 
V.  James  Willson.  On  this  29th  day  of 
August,  1889,  before  me,  D.  A.  Miller,  may- 
or of  the  city  of  StatesvHle,  North  Caro- 
lina, personally  appeared  A.  A.  Patterson, 
who  complains,  on  oath,  upon  informa- 
tion and  belief,  that  James  Willson  did, 
on  the  16th  day  of  August,  1889,  willfully, 
with  force  and  arms,  at  and  in  the  said 
city,  dam  up,  and  obHtruct  the  water-way 
and  the  flow  of  water  from  the  south  side 
of  Walnut  street,  l>etwpen  Race  street  and 
Oak,  in  violation  of  the  ordinances  of  tbo 
said  city  passed  July  2d,  1888.  (chapter  40, 
Priv.  Acts  1885,)  contrary  to  the  form  of  the 
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■tatnte  In  snch  cases  made  and  provided, 
and  against  the  peace  and  dignity  ol  the 
state.    A.  A.  Pattebson. 

"Sworn  to  and  subscribed  before  me,  tliis 
89tb  Aogast,  1889.    D.  A.  Miller, Mayor." 

"To  the  chief  of  police  of  said  city  or 
other  lawful  ofDcer:  Whereas,  informar 
tlon  has  been  laid  before  me,  upon  the 
oath  of  A  A.  Patterson,  that  James  'Will- 
son  did,  on  the  16tb  day  of  August,  1889, 
willfully,  with  force  and  arms,  at  and  in 
the  said  city  of  Statesville,  obstruct  the 
water-way  and  the  flow  of  water  from 
the  south  side  of  Walnut  street,  between 
Bace  street  and  Oak  street,  obstructing 
the  flow  of  water  from  said  street,  in  vio- 
lation  of  the  ordinances  of  the  said  city 
passed  July  2d,  188N,  and  chapter  40,  Priv. 
Acts  1885,  contrary  to  the  form  of  the  stat- 
ute in  such  cases  made  and  provided,  and 
against  thei)f>ace  and  dignity  ol  the  Htate: 
These  are  therefore  to  command  you  to 
apprehend  the  said  James  Wlllson,  and 
have  him  before  me  to  answer  the  charge 
aforesaid,  and  to  be  further  dealt  with 
according  tit  law.  Given  under  my  hand 
and  seal  this,  the  29th  day  of  August,  1889. 
D.  A.  Mii.LER,  Mayor.    [Seal.]" 

The  ordinance  is  as  follows:  "Ordered 
by  board  of  aldermen  of  the  city  of  States- 
ville that  no  person  shall  place  any  ob- 
struction in  any  water  way  so  that  the 
water  shall  accumulate  in  any  street,  or 
in  any  manner  obstruct  the  flow  of  water 
through  or  from  any  street  of  the  city  of 
Statesville,  whether  such  obstruction  be 
placed  on  his  own  property  or  that  of  any 
other,  and  any  one  so  offending  shall  be 
fined  fifty  dollars.  (Passed  July  2nd, 
1888.)" 

On  the  trial  the  state  introduced  evi- 
dence tending  to  show  that  the  location 
of  Walnut  street  was  within  the  corpo- 
rate limits  of  the  city  of  Statesville;  that 
said  street  had  a  ditch  mnning  along  the 
south  side  of  it;  that  there  was  a  ditch 
and  water-way  from  south  side  of  the 
street  into  and  across  the  lot  of  the  de- 
fendant, and  across  the  lot  of  O.  W.  Qegg 
to  Front  street ;  and  that  defendant.  In 
the  month  of  August,  1889,  stopped  up 
said  ditch  and  water-way, so  leading  from 
Walniit  street  to  Front  street,  by  placing 
therein  stakes,  plank,  and  dirt,  su  as  to 
dam  up  the  water  on  Walnut  street,  fur 
one  week,  making  the  street  wet  and 
muddy;  that, before  defendant  obstrncted 
said  ditch  and  water-way,  the  same  car- 
ried the  water  from  Walnut  street  to 
Front  street,  thence  to  a  branch,  and  out 
of  town.  It  was  admitted  by  the  state 
that  the  obstruction  was  put  in  said  ditch 
by  the  defendant  on  his  own  land,  under 
his  fence,  etc. 

The  defendant  Introduced  evidence  tend- 
ing to  show  that  there  was  no  water- 
way or  ditch  crossing  his  lot,  and,  if  there 
was,  it  was  not  of  oufllcient  capacity  to 
carry  the  water  that  ran  in  from  Walnut 
street,  but  ran  the  water  into  the  lot  of 
defendant  from  Wnlnut  street  without  any 
or  a  sufficient  outlet.  Defendant  intro- 
duced A.  M.  Walker,  who  stated  that  he 
was  76  years  of  age,  and  had  lived  in 
Statesville 56 years;  wastown  magistrate 
in  1843,  and  continued  to  be  for  6  or  6 
years;  was  mayor  in  1854-56;  after  this 
v.l2B.B.no.7— 21 


snperintended  street  work  up  to  within  8 
or  10  years  ago.  Laid  off  Walnut  street 
(place  of  obstmction.)  Defendant  pro- 
posed to  ask  witness  whether,  from  the 
time  he  knew  the  town  up  to  within  8  or 
10  years  ago,  the  town  or  city  of  States- 
ville had  made  any  water-way  at  the  place 
where  the  alleged  obstruction  was  done  by 
defendant.  This  was  jjHered  for  the  pur- 
pose of  showing  that  the  town  had  not 
run  the  water  through  the  land  of  defend- 
ant long  enough  to  acquire  an  easement^ 
and  the  defendant  proposed  to  follow  this 
evidence  by  showing  that  the  town  had 
not  condemned  the  lands,  where  the  ob- 
struction was,  for  a  wuter-course,  for  the 
water  running  from  Walnut  street;  and 
that  neither  he,  nor  those  under  whom  he 
claims,  had  ever  granted  a  right  of  way 
on  his  land  for  the  water  from  the  town. 
Objection  by  state  overruled.  Exception. 
Witness  stated  that  the  water  always  ran 
north,  wben  he  knew  it.  Across  Wilson's 
lot  is  south.  The  last  he  remembered  it 
running  north  was  about  1878.  Walnut 
street  was  raised  so  as  to  keep  the  water 
from  running  north.  Defendant  proposed 
to  prove  by  witness  that  the  natural  fiow 
of  the  water  was  north,  in  the  opposite 
direction  from  the  obstruction,  and  that 
it  had  been  running  that  way  up  to  1878. 
Objection  by  state  sustained.  Exception 
by  defendant.  Witness  stated  that  there 
was  always  water  on  Wlllsnn's  lot  after  a 
rain,  and  remained  there  until  it  soaked 
oft.  Defendant  proposed  to  ask  witness  if 
the  home  of  WIDson  was  not  near  this 
water,  to  be  followed  by  evidence  that  the 
water  coming  in  created  a  private  nui- 
sance in  Wlllson 's  lot,  and  that  the  ob- 
struction was  made  to  keep  out  the  water, 
and  to  abate  this  nuisance.  Objection  by 
state  sustained.  Exception  by  defendant. 
Witness  stated  that  he  did  not  think  the 
ditch  drained  the  pond  in  Willson's  lot. 
He  had  not  been  there  lately.  If  there 
was  a  ditch  across  Willson's  lot  to  Front 
street,  he  would  have  remembered  it. 
Had  seen  water  ponded  In  Willson's  lot  in 
less  than  12  months.  Defendant,  in  bis 
own  behalf,  stated:  "In  August,  1889, wa- 
ter came  in  from  Walnut  street,  flooded  th« 
lot ;  had  no  outlet ;  backed  in  my  cellar 
It  bad  to  get  a  foot  or  more  deep  in  th«, 
lot  before  It  would  run  oft.  The  lot  ad- 
Joining  was  higher  than  mine.  There  has  ' 
been  some  ditching  done  lately.  There 
was  no  way  for  the  water  to  fiow  ont  un- 
til it  filled  up  enough  to  run  out.  I  filled 
in  the  obstruction  on  my  lot.  There  was 
no  ditch  there  then  to  take  the  water  off.  . 
There  was  an  opening  under  myfence  from 
Walnut  street,  in  August,  1880;  been  there 
since  July,  1888.  I  had  that  opening  closed 
up,  and  the  water  backed  in  the  street. 
The  water  wan  running  In  that  opening 
wben  I  bought  the  lot.  There  has  been 
sort  of  a  ditch  from  Walnut  street  to 
Front  street  through  my  lot  and  Clegg's 
lot.  I  bad  a  ditcli  made.  Edmund  Petty 
said  he  put  in  the  obstruction.  There  was 
no  ditch  across  defendant's  lot,  or  scarce- 
ly any.  The  water  ran  through  on  de- 
fendant's lot  and  scattered  over  it.  When 
it  got  pretty  high  it  would  run  through 
Clegg's  lot,  and  part  stayed  in  until  It 
Boalied  away.    Wlllson  had  me  to  (k>  it. 


Digitized  by 


v^oogle 


SOUTHEASTEBN  REPOETEB,  Vol.  12. 


(N.a 


Tbere  was  a  way  tor  water  to  come  In, 
but  none  for  It  to  run  out.  There  was 
a  ditch  under  the  fence  into  the  street. 
No  ditch  of  any  account  ran  a  cross  the 
lot — ditch  was  filled  up."  Oliver  Connelly. 
"Sold  lot  to  Wlllson.  No  ditch  to  carry 
water  across  lot  at  the  time  of  the  ob- 
atruction.  Some  signs  of  a  ditch  I  put 
there."  W.  A.  Ellason,  civil  engineer.  "The 
lowest  ground  in  Clegg'a  lot  Is  nine  inches 
higher  than  bottom  of  ditch  in  Walnut 
street.  Wilson's  lot  is  lower  than  Clegg's. " 
Defendant  proposed  to  afsk  which  wns  the 
natural  flow  of  the  water,— north  or 
south.  Objection  by  state  sustained.  Ex- 
ception by  defendant.  Proposed  to  ask 
what  was  the  level  of  the  land  on  the 
north  side  of  Walnut  street  as  compared 
with  the  ditch  obstructed,  it  being  on 
south  side  of  the  street  Objection  by 
state  sustained.  Exception  by  defendant. 
WltneHS,  on  cross-examination,  testified 
that  there  was  a  ditch  through  Clegg's  lot 
of  which  he  took  a  level.  Bottom  of  that 
ditch  was  about  same  level  as  bottom  of 
ditch  on  Walnut  street;  was  five  inches 
higher  than  land  of  Willson.  It  would 
drain  Walnut  street,  but  leave  water  on 
Willson's  land;  ditch  on  Front  street  is 
three  feet  lower  than  the  ditch  on  Walnut 
street.  Thomas  Gill  said  that,  in  1870,  he 
cut  a  ditch  for  the  water  to  run  north. 
Clegg's  lot  is  iiigher  than  Willson's.  Mar- 
shall Molt  said  he  lived  on  lot  north  of 
Walnut  street.  The  side-walk  is  built  up 
a  foot  or  more  on  north  side  of  Walnut 
street.  The  land  on  north  side  is  lower 
than  the  land  on  south  side.  Defendant 
proposed  to  ask  witness  if  there  was  a 
drain  for  the  water  north.  Objection  by 
state  sustained.  Exception  by  defendant. 
John  Walker,  W.  F.  Munday,  W.G.  Lew- 
is, and  A.  J.  Evans,  witnesses  for  the 
state,  testiUed  to  substantially  the  same 
thing. 

At  the  close  of  the  evidence,  defendant 
asked  the  court  to  instruct  the  jury  that 
"a  'water-way,'  within  the  meaning  of 
the  ordinance,  is  such  a  channel  as  will 
conduct  the  water  not  only  out  of  a  street 
upon  an  adjoining  lot  there  to  stand,  but 
carry  it  off  to  some  drain  by  which  it  can 
escape  from  the  corporation;  and.  If  the 
jury  are  not  fully  satisfied  from  the  evi- 
dence that  defendant  had  such  channel, 
'  they  should  acijult.  Drainage  must  con- 
form to  natural  laws.  Water  by  natural 
law  descends,  and  If  a  proprietor  protects 
his  land  against  surface  water  by  embank- 
ment, or  erecting  an  obstruction  which 
throws  water  back  into  the  street,  he  Is 
not  indictable,  unless  the  land  thus  pro- 
tected is  lower  than  the  adjoining  lands, 
and  is  the  natural  drainage  for  the  town 
at  this  point."  The  court  refused  the 
second  instruction  asked,  and  told  the 
jury  that  the  questions  for  tiiem  to  deter- 
mine were:  (1)  Was  there  a  water-way 
as  alleged  by  the  state?  (2)  If  yes,  did 
the  defendant  obstruct  the  same?  That 
it  did  not  matter  whctlier  the  water-way 
was  of  sufl3cient  capacity  to  carry  off  all 
the  water  from  Walnut  street  or  whether 
water  ran  out  of  it  on  the  land  of  the  de- 
fendant, but  was  It  the  water-way  provid- 
ed by  the  city?  That  If  the  jury  found 
that  this  was  the  water-way,  and  that  de- 


fendant obstrncted  It,  be  was  guilty.  If, 
on  the  contrary,  they  found  that  there 
was  a  ditch  made  by  the  city  along  the 
side  of  Walnut  street,  and  a  ditch  cut 
from  that  into  the  lot  of  the  defendant, 
which  turned  the  water  into  his  lot,  with 
no  ditch  across  It,  and  Into  the  land  of 
Clegg,  and  thence  on  to  Front  street,  it 
would  not  be  a  water-way,  within  the 
meaning  of  the  ordinance,  and  defendant 
would  not  be  guilty,  even  if  he  had 
stopped  it  up  or  obstructed  it.  Defendant 
is  presumed  to  be  not  guilty,  and  the 
burden  is  on  the  state  to  satisfy  you,  be- 
yond a  reasonable  doubt,  of  the'materlal 
allegations  in  the  indictment,  before  yon 
can  convict,  and  the  material  allegations 
in  this  case  are  that  the  city  had  made  a 
water-way,  as  above  defined,  etc.  Ver- 
dict of  guilty.  Motion  for  new  trial  over- 
ruled.   Defen<lant  appealed. 

Batcbelor  &  Derereux  and  W.  Si.  Rob- 
bins,  for  appellant.  The  Attorney  General, 
Fnrcbea  &  Coble,  and  C.  H.  Armaeld,  for 
the  State. 

Avert,  J.,  (after  stating  the  facts  aa 
above.)  When  this  case  was  brought  up 
by  the  defendant  (106  N.  C.  Ti»,  11  S.  E. 
Kep.  254,)  on  appeal  from  the  refusal  of 
the  court  below  to  quash  the  warrant.  It 
was  settled  that  the  ordinance  was  valid, 
the  town  baring  authority  both  under 
the  general  statute  (Code,  §  3820)  and 
the  charter  fPrlv.  Acts  1886,  c.  40,  5  66) 
to  make  and  enforce  it.  The  question 
whether  such  an  obstruction  of  the  flow 
of  water  from  the  street  is  indictable  as  a 
public  nuisance,  and  cognisable  in  the  su- 
perior court,  is  therefore  no  longer  an  open 
one.  The  statute  (Code,  §  3803)  makes  It 
the  duty  of  the  town,  through  its  regular- 
ly constituted  authorities,  to  "provide  for 
keeping  in  proper  repair  the  streets  and 
bridges  of  the  town,  in  the  manner  and  to 
the  extent  they  may  deem  best. "  The  com- 
missioners of  the  town,  during  the  year 
1878,  thought  that  it  would  promote  the 
convenience,  and  subserve  the  best  inter- 
ests, of  the  public,  to  raise  the  level  of  the 
street  adjacent  to  the  premises  of  the  de- 
fendant, on  which  he  placed  the  obstruc- 
tion complained  of,  and  on  which  be  now 
lives,  one  foot  higher  by  filling  In  earth; 
but  by  doing  so  the  water  that  gathered 
just  south  of  the  street  so  repaired  (Wal- 
nut) was,  as  the  defendant  insisted  and 
proposed  to  prove,  diverted  from  its  nat- 
ural course,  and  instead  of  flowing  across 
the  street  to  the  north  was  forced  into 
his  lot  and  ponded  to  the  depth  of  a  font 
on  a  portion  of  it  before  it  could  be  made 
to  pass  into  a  little  drain,  and  across  his 
premises  to  a  branch  on  a  parallel  street 
further  south.  We  must  assume  that  the 
authorities  of  the  town  acted  In  good 
faith,  if  not  in  obedience  to  the  manda- 
tory requirement  of  the  statute,  in  chang- 
ing the  level  of  Walnut  street,  and  made 
only  proper  repairs  in  that  highway. 
They  were  liable  to  indictment  for  failure 
to  keep  it  in  such  condition  that  it  would 
be  passable  and  safe.  Bish.  Cont.  §S 
970-974.  The  town  had  an  unquestioned 
right  of  way  in  Walnut  street  when  It  Is 
alleged  that  the  flow  of  the  water  was 
changed.    How    or  when    the  easement 
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was- acquired,  does  not  appear;  bat  the 
existence  of  It  in  admitted.  If  the  town 
had  widened  Instead  of  elevating  the 
street,  the  additional  land  needed  for  that 
purpose  conld  not  have  been  taken  for 
public  use  without  condemnation,  in  some 
manner  provided  by  law,  and  grlvlng  just 
compensation  to  the  owner.  Under  the 
charter,  now  in  force  in  Stateeville,(Prlv. 
La  ws  ]  8S5,  c.  41),  S  41,)  the  mode  of  ascertain- 
in};  daraaji^es  is  provided  and  speciflcally 
pointed  out.  In  a  late  exhaustive  work 
on  Eminent  Domain,  by  Lewis,  (section 
221,)  the  author  says  that  the  people  uf 
IllmolB,  in  rerlBlnfc  their  constitution  in 
1870,  Inserted  a  new  and.  Important  pro- 
vision that  "private  property  should  not 
be  taken  or  damaiced  for  public  use  with- 
out Just  compensation. "  Hesays  further : 
"Every  other  state  which  has  revised 
its  constitution  since  1R70,  except  North 
Carolina,  which  never  had  any  provision 
on  the  subject,  has  followed  the  example 
set  by  Illinois,  by  adding  the  word  'dam- 
aged'or  its  equivalent  to  the  provision 
in  question, " — vis.,  to  the  pre-exlBtlng 
prohibition  against  taking  without  Just 
compensation.  The  fifth  amendment  of 
the  constitution  of  the  United  States  was 
held,  at  an  early  day,  to  be  a  llinitatlon 
on  the,  power  of  the  federal  and  not  the 
state  government.  Barron  v.  Mayor  ol 
Baltimore,  7  Pet.  243. 

Judge  Qabto.n,  In  Railroad  Co.  v.  Davis, 
2Dev.  &  B.  460,  intimated  strongly  that 
section  17,  art.  1,  of  the  constitution 
should  be  construed  as  prohibiting  the 
appropriation  of  private  property  for 
public  purposes  without  payment  of  a 
fair  equivalent;,  but  the  statute  discussed 
in  that  case  provided  fully  for  ascertain- 
ing and  paying  the  damage  of  the  land- 
owner for  the  land  appropriated,  and 
hence  the  point  was  not  decided.  Our 
constitution  has  never  contained)  howev- 
er, like  moHt  of  the  other  state  con»tltn- 
tlons,  such  an  express  Inhibition  as  that 
imposed  on  the  congress  of  the  United 
States,  against  taking  private  property 
without  Just  compensation.  Where  the 
word  "damaged"  or  some  word  of  similar 
import  has  been  added  to  "taken"  in  the 
organic  law  of  various  states,  the  courts 
have  held  that  the  effect  was  to  give  to 
the  owner  of  the  fee  in  the  street,  the  right 
to  additional  damage  when  the  streets 
are  elevated.  Lewis,  Em.  Dom.  §§  222-224, 
232.  But  while  our  organic  law  may  be 
construed  to  prohibit  taking,  its  language 
is  not  broad  enough  to  apply  in  all  cases 
where,  as  an  incident  to  the  construction 
or  change  of  grade  of  a  street,  an  owner  of 
adjacent  land  Is  Injured  by  diverting  the 
'  water  and  flooding  his  premises  or  by 
rendering  his  building  insecure.  No  pro- 
vision is  made  in  the  general  road  laws,  or 
In  railroad  charters,  or  In  acts  incorporat- 
ing towns,  as  arule,  forconpensating  land- 
owners, who  are  not  owners  of  the  fee- 
simple  title  to  any  part  of  the  highway, 
railroad,  or  street,  or  whose  lands  do  not 
abut  Immediately  on  them,  because,  for 
injuries  inflicted  incidentally  on  land  other 
than  that  appropriated  or  contiguous 
to  it,  the  corporation  can  ordinarily  be 
made  to  answer  in  damages.  If  It  were 
necessary  to  determine  in  this  case  wheth- 


er the  defendant's  damage,  on  account  of 
ponding  water  on  his  land,  could,  be  re- 
covered only  In  repeated  actions  against 
the  city,  or  whether  it  Is,,  deemed,  in  the 
absence  of  any  special  provision  in  our 
statutes  or  constitution  In  reference  to 
injury,  as  distingnisbed  from  taking,  to 
have  been  assessed,  when  the  Htreet  waa 
opened,  it  might  bec(>nie  important,  if  not 
essential,  to  first  ascertain  whether  the 
flooding  was  caused  by  failure  of  the 
town  to  furnish  a  suffident  outlet  by  a 
natural  or  artificial  drain  for  a  stream,  or 
for  the  escape  of  the  accumulated  surface 
water,  and  also  whether  the  defendant, 
or  those  under  whom  he  claims,  owned 
any  part  of  the  highway  when  It  was 
condemned,  granted,  or  dedicated.  Rail- 
road V.  Wicker,  74  N.  C.  227  r  Brown  v. 
Railroad,  83  N.  C.  128:  Bridgers  v.  Dill,  97 
N.  C.  222, 1  S.  E.  Rep.  767 ;  Fore  v.  Rail- 
road Co.,  101  N.  C.  527,8  S.  E.  Rep.  835; 
Emery  V.  Railroad  Co.,  102  N.C.  234. 10  8.  E. 
Rep.  141.  But  we  do  not  think  it  uesential 
that  we  should  determine  what  the  rem- 
edy of  defendantis  if  he  has  a  remedy.  The 
ordinance  has  been  declared  valid.  It  pro- 
hibits the  obstruction  of  a  city  drain.  The 
defendant  admits  that  he  obstructed  the 
flow  of  the  water,  when  it  entered  his  lot. 
The  judge  below,  in  his  charge,  made  the 
guilt  of  the  defendant  depend  upon  the 
preliminary  finding  by.tlie  jury  that  the 
obstruction  was  placed  In  a  drain  or 
ditch  used  by  the  city.  It  is  jiot  matprial 
therefore  to  know  whether  an  action  will 
lie  or  not,  since  the  city  was  shown  to  be 
using  the  ditch.  The  defendant  cannot, 
without  making  himself  liable  to  indict- 
ment, take  the  law  in  his  own  hands, 
declare  the  flooding  a  nuisance,  and  abate 
it  in  such  manner  as  is  calculated  to  ren- 
der the  street  impassable,  even  if  it  be  con- 
ceded that  the  water  was  diverted  and 
made  to  flow  Into  the  ditch  for  the  first 
time  in  1878 ;  and  that  the  way  for  the 
ditch  was  not  condemned  nor  compensa- 
tion made  for  prospective  damage  to  the 
owner  of  the  land ;  and  that  no  easement 
has  yet  been  acquired  by  the  town  In  the 
water-way  Owings  ▼.  Jones,  9  Md.  108; 
Noyee  v.  Shepherd,  30  Me.  173.  "No  per- 
son, not  even  the  adjacent  owner,  wheth- 
er the  fee  of  the  street  contlgnona  to  his 
lot  be  in  himself  or  in  the  public,  has  the 
right  to  do  any  act,  which  renders  the 
use  of  the  street  hazardous  or  less  secur« 
than  it  was  left  by  the  municipal  authori- 
ties. "  2  Dill.  Mun.  Corp.  S  1032.  Tlie  de- 
fendant had  no  right  by  obstructing  a 
drain  actually  used  to  carry  off  the  water 
to  flood  the  streets,  and  was  liable  to  re- 
spond In  damages  for  any  injury  caused 
by  creating  such  a  nuisance.  1  Dill.  Mun. 
Corp.  §  379;  2  Dill.  Mun.  Corp.  §  1032.  So 
far  from  having  the  right  to  abate  what 
be  considered  a  nuisance  by  closing  the 
ditch,  the  defendant,  if,  in  backing  the 
water  upon  the  street,  he  made  the  high- 
way unsafe,  subjected  himself  to  certain 
liability  to  indictment,  and  a  contingent 
responsibility  In  damages  for  Injuries  to 
others  caused  by  his  act.  It  is  not  neces- 
sary to  discuss  seriatim  the  exceptions  of 
the  defendant.  The  principiea  we  have 
laid  down  cover  all  of  them.  There  was 
no  error  In  excluding  the  testimony,  for 
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the  refusal  to  admit  wblch,  exceptions 
were  entered;  nor  Is  there  snfficlent 
ground  for  sustaining  any  of  the  excei>- 
tions  to  the  charge  that  have  been  as- 
signed as  error.    Affirmed. 

(107  N.  C.  S45) 

Rbid  et  aJ.  y.  BoT7SBi.i.L. 

ISupnme  Ctrurt  qf  North  Carolina.    Deo.  8, 
1890.) 

POWBM— BXEOCTIOS— BT  WiLL. 

Where  a  deed  oonreTing  property  in  txust 
for  the  grantor  and  his  wife  for  life  confers  upon 
the  wife  a  power  of  appointment  by  her  last  will, 
and  provides  that  in  case  she  fails  to  exercise  the 
power,  and  the  husband  surviyes,  he  shall  have 
the  property  for  life,  with  remainder  over,  the 
wife's  power  of  appointment  can  be  exercised  by 
will  only,  and,  as  a  will  la  revocable  during  the 
life-time  of  the  testator,  her  will  eannot  convey 
an  Indefeasible  fee-simple  title  during  her  life, 
even  though  she  covenants  not  to  revoke  It. 

Appeal  from  superior  conrt,  Walte  coun- 
ty ;  MacRab,  Judge. 

Action  by  C  F.  Reld  and  Harriet  Reld 
against  J.  D.  Bonshult  on  a  contract  to 
convey  land  to  defendant.  Defendant  re- 
fused to  pay  for  the  land  pursuant  to  the 
terms  uf  the  contract,  because  be  did  not 
think  that  plaintiffs  offered  to  convey 
him  a  good  feensimple  title,  as  they  had 
agreed  to  do.  It  appeared  that  plaintiff 
C.  F.  Reld,  husband  of  the  other  plaintiff, 
Harriet  F.  Reid,  had  owned  the  land  in 
fee-aimple,  and  had  conveyed  it  in  trust 
to  one  W.  W.  Dickson  by  a  deed  which 
recited  that  the  grantee  should  hold  the 
land  "  upon  the  following  uses  and  trusts, 
and  no  other;  that  is  to  say,  that  the  said 
C.  F.  Reld  and  wife,  Harriet  F.  Reld.  shall 
retain  the  possession  of  said  lands  during 
their  joint  lives,  and  shall  not  be  liable  to 
account  to  the  said  trustee  for  the  rents 
and  profits.  The  said  lands  shall  not  be 
subject  to  any  debts  that  maybe  contract- 
ed and  owing  by  the  said  C.  F.  Reid.  It 
Is  further  stipulated  and  agreed  that  the 
said  Harriet  F.  Reid  shall  have  and  is  here- 
by invested  with  the  power  of  appoint- 
ment, and  todlBpose  of  the  aforesaid  prop- 
erty herein  conveyed  by  last  will  and  testa- 
ment, and  the  said  W.  W.  Dickson,  trustee, 
as  aforesaid,  upon  the  happening  of  the 
event  of  death  of  the  said  Harriet  F.Reid, 
when  it  shall  appear  that  she  hath  madela 
last  will  and  testament,  shall  turn  over  and 
give  possession  of  said  land  to  the  parties 
entitled  under  said  will,  or  hold  the  same 
upon  such  trusts  as  may  be  declared  there- 
in. Incase  the  said  Harriet  F.Reid  should 
die  without  leaving  a  last  will  and  testa- 
ment, then  the  trustee,  W.  W.  Dickson, 
shall  hold  the  property  herein  conveyed 
for  the  sole  and  separate  use  of  the  gran- 
tor, C.  F.Reid,  during  hisnatural  life;  and, 
if  the  said  C.  P.  Reid  shall  die  in  the  life- 
time of  the  said  Harriet  F.  Reld,  then  her 
right  and  title  to  such  property  shall  be- 
come absolute  to  enable  her  to  convey 
title  as  she  may  see  proper,  free  and  dis- 
cbarg:ed  from  any  trust  or  incumbrance 
credited  by  this  deed,  but  if  the  said  Har- 
riet F.  shall  die  without  having  conveyed 
said  property  in  her  life-time,  and  without 
executing  and  leaving  a  last  will  and  tes- 
tament, then  upon  her  death,  if  she  sur- 
vive tier  said  husband,  or  upon  bis  death. 


If  be  BarTlVB  her,  the  said  W.  W.  DIckaon 
■ball  convey  said  property  to  the  child  or 
children  of  tbe  aaid  C.  F.  Reid  and  Har^ 
riet  F.,  it  any  there  be,  and,  if  there  ar« 
not  child  or  children  surviving  them,  theo 
to  the  heirs  at  law  of  tbe  said  C.  F.  Reld.** 
P>om  a  Judgment  for  defendant,  plaln- 
tifts  appeal. 

J.  N.  Holding,  for  appellants.  J.  D. 
Boasball,  for  appellee. 

Shepherd,  J.  It  is  too  plain  for  align- 
ment that  the  power  of  appointment  con- 
ferred upon  Mrs.  Reld  does  not  vest  an  ab- 
solute estate  in  her.  She  and  ber  hanband 
are  Joint  tenants  for  life,  with  a  power  of 
appointment  In  the  former.  If  she  falls  to 
execute  this  power,  and  her  husband  sor- 
vives,  be  takes  tbe  property  for  life,  and 
then  it  goes  in  remainder  to  tbe  children. 
By  the  terms  of  the  deed,  tbe  wife's  power 
of  appointment,  during  tbe  lite  of  tbe  hus- 
band, can  only  be  exercised  by  **  her  last 
will  and  testament, "and  it  is  well  settled, 
says  Chancellor  Kent,  (4Comm.  830,)  "that 
the  conditions  annexed  to  the  exercise  of 
the  power  must  be  strictly  complied  with, 
however  unessential  they  might  have  been, 
if  no  such  precise  direction  had  been  given. 
They  are  incapable  of  admitting  any 
equivalent  or  substitution ;  for  the  person 
creating  tbe  power  has  the  undoubted 
right  to  create  what  checks  he  pleases  to 
impose,  to  guard  against  a  tendency  to 
abuse.  The  courts  have  been  uniformly 
exact  on  this  point."  Altbough  a  will 
made  In  execution  of  a  power  is  not  strict- 
ly a  will,  but  simply  a  declaration  ot  a  nse, 
ye*  it  so  far  retains  the  properties  of  a 
will  as  to  be  ambulatory  .until  tbe  death 
of  the  testator,  and  consequently  revoca- 
ble in  the  same  manner  as  an  ordinary  test- 
amentary instrument.  2  Sugd.  Powers, 
14.  It  must  follow,  therefore,  that  tbe 
execution  of  a  will  by  Mrs.  Reid  in  favor 
of  the  defendant,  purchaser,  is  not  a  per- 
formance of  the  contract  of  the  plaintiffs 
to  convey  to  him  an  indefeasible  estate  in 
fee.  It  is  insisted,  however,  that  the  cov- 
enant of  Mrs.  Reld  not  to  revoke  the  will 
operates  In  some  manner  to  take  away 
the  power  of  revocation,  and  that  the 
will  and  covenant  together  are  sufficient 
to  vest  an  acceptable  title  to  the  land  in 
the  purchaser.  In  Whaley  v.  Drummond, 
(Ch.  Easter  term,  1746,  MS.)  Lord  Haro- 
wicKE  said  that  "  a  power  to  be  executed 
by  will  cannot  be  executed  by  any  act  to 
take  effect  in  the  life-time  of  the  donee  of 
the  power;"  and  to  the  same  effect  is  4 
Kent,  Comm.  831,  and  the  general  current 
of  authority.  Now  if  the  will  and  cove- 
nant are  sufficient  to  vest  a  present  inde- 
feasible fee  In  the  purchaser,  (and  he  can 
be  required' to  accept  none  other,)  the 
principle  above  stated  will  be  contravened, 
and  that  which  Is  clearly  forbidden  to  be 
done  directly  will  be  permitted  to  be  done 
Indirectly.  Such,  in  our  opinion,  is  not  tbe 
law,  and  we  are  not  suri>rlBed  that  the  re- 
searches of  the  plaintiffs'  counsel  have  re- 
sulted in  afallure  to  discover  any  authority 
in  support  of  his  contention.  There  Is  no 
error  in  the  ruling  of  tbe  court  that  the 
plaintiffs  had  not  performed  their  contract 
to  execute  to  the  defendant  a  valid  title  to 
the  property.    Affirmed. 
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(Supreme  Court  t(f  JTorth  CaroWma.    Dea  Ut, 
1890.) 

CoxBPi&LOT— IxsionnNT— JuBT—  Knonro— In- 

STBUCnONS. 

1.  In  an  Indictment  for  a  conspiracy  to  cheat 
and  defraud,  the  means  to  be  used  need  not  be 
charged. 

8.  When  there  Is  a  general  verdict  open  an 
indictment  oontaiuing  two  or  more  county  If 
•ither  count  ia  valid,  It  will  support  the  yerdiot. 
Btate  V.  Toole,  106  N.  C.  786,  11  B.  E.  Bep.  168. 

8.  When  an  Indictment,  otherwise  valid, 
does  not  convey  sufficient  information  to  enable 
the  defendant  to  prepare  for  his  trial,  he  can  apply 
for  a  bill  of  paruculars.  The  rule  governing  ap- 
I^ieations  for  a  bill  of  particulars  cited. 

4.  A  prosecutor  in  a  criminal  action  Is  not 
disqualified  for  that  reason  as  a  juror. 

5.  Though  a  challenge  for  the  defendant  Is 
enoneously  disallowed,  yet,  if  it  appear  that  no 
juror  oblecUonable  to  such  defendant  sat  on  the 
jury,  it  Is  no  ground  of  exception;  and  it  makes 
no  dlfferenoe  whether  a  juror  objectionable  to 
such  defendant  is  stood  aside  by  reason  ot  his 
having  other  challenges  unexhausted,  or  is  re- 
jected on  the  challenge  of  a  co-defendtmt. 

0.  The  acts  of  the  different  parties  alleged  to 
be  conspirators  can  be  given  in  evidence  to  prove 
the  conspiracy.    Approving  State  v.  Anderson, 

«s  N.  c.  rea 

7.  Whether  or  not  a  witness  is  an  expert  is  a 
question  of  fact  for  the  court,  and  its  finding  is 
not  reviewable.  Approving  State  v.  Cole,  MN. 
C.  058. 

8.  The  testimony  of  a  witness  as  to  a  collat- 
eral matter  cannot  be  contradicted  in  order  mere- 
ly to  Impeach  him  by  showing  its  untruth. 

0.  When  evidence  is  offered  that  the  defend- 
ants "salted"  a  gold  mine,  with  a  view  of  prov- 
ing the  conspiracy  to  cheat  and  defraud,  it  is  not 
requisite  to  show,  first,  that  the  defendants  knew 
how  to  salt  a  mine. 

10.  On  an  indictment  for  a  conspiracy  to  cheat 
and  defraud,  the  court  refused  to  charge  that  if 
the  defendants  honestly  believed  the  representa- 
tions to  be  true,  or  if  the  representations  were 
merely  matter  of  opinion,  or  if  the  prosecuting 
witness  got  cheated  by  his  fear  that  someone  else 
would  get  ahead  of  him,  the  defendants  would 
not  be  guilty.  Held  no  error,  for  the  conspiracy, 
and  not  the  execution  of  it,  is  the  issue  on  which 
the  guilt  or  innocence  of  the  defendants  depended. 

11.  The  declaration  of  a  party  after  the  con- 
summation of  a  conspiracy  is'  evidence  only 
against  the  defendant  who  makes  it 

13.  Code,  %  418,  only  requires  the  judge  to 
"explain  the  law  arising  upon  the  evidence. "  The 
mJsoonoeption  as  to  this,  founded  upon  State  v. 
Boyle,  104  N.  C.  800,  10  8.  E.  Rep.  686,  1038,  cor- 
rected. 

18.  Declarations  and  acts  of  a  party  charged 
with  conspiracy  are  competent  against  the  other 
defendants  who  entered  into  the  conspiracy, 
when  made  prior  to  its  completion. 

14.  It  is  not  material,  in  an  indictment  for 
conspiracy,  that  tiie  unlawful  purpose  should  be 
accomplished. 

(SuUabua  by  the  Cauirt.) 

This  was  an  Indictment  for  conspiracy 
to  cheat  and  defraud,  tried  before  Graves, 
J.,  and  a  Jary,  at  August  term,  18iK),  of 
Moore  superior  court.  The  Indictment 
was  aa  follows:  "The  jurors  fur  the 
state,  upon  their  oath,  present  that  N.  P. 
Brady,  M.  D.  Brady,  R.  D.  Williams,  and 
J.  W.  H.  Cockeman,  late  of  the  county  of 
Moure,  on  the  lOtii  day  ot  December,  1887, 
at  and  In  the  county  of  Moore,  with  the 
intent  to  defraud,  unlawfully,  wickedly, 
and  deceitfully  did  conspire  tog:ether  to 
cheat  and  drfraad  Wm.  K.  Jackson  of 
his  goods  and  chattels,  bonds,  and  tene- 


ments, contrai7  to  the  form  of  the  stat- 
ute In  snch  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 
And  the  Jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said 
N.  P.  Brady,  M.  D.  Brady,  R.  D.  Williams, 
and  J.  W.  H.  Cockeman,  lute  of  the  coun- 
tj  of  Moore,  at  and  in  the  said  county,  un 
the  10th  day  of  December,  1887,  with  the 
Intent  to  defraud,  unlawfully,  wickedly, 
and  deceitfully  did  conspire  together  to 
cheat  and  defiaud  Wm.  K.  Jackson  of  hto 
goods  and  chattels,  lands  and  tenements; 
and  that  the  said  defendants.  In  pursuance 
of  said  conspiracy,  did  fasely  and  fraudu- 
lently pretend  to  said  W.  K.  Jackson  that 
two  certain  tracts  ot  land  In  Chatham 
county  contained  Rold  mines,  well  know- 
ing that  neither  of  the  said  tracts  ut  land 
contained  a  gold  mine;  and  that,  in  pur- 
suance ot  the  said  conspiracy,  the-sald  M. 
D.  Brady  did  then  and  there.  In  Moore 
coimty,  unlawfully,  knowingly,  and  de- 
signedly obtain  from  the  said  w.  K.  Jack- 
son eight  hundred  dollars  in  money,  and 
the  said  Jackson's  note  for  seven  hundred 
dollars,  being  then  and  there  the  proper^ 
of  the  said  Jackson,  and  -the  said  N.  P 
Brady  did  then  and  there.  In  said  county 
of  Moore,  unlawfully,  knowingly,  and  de- 
signedly obtain  from  the  said  W.  K.  Jack- 
son a  certain  tract  ot  land  on  Deep  river, 
In  Moore  county,  of  the  value  ot  $8,000.  be- 
ing then  and  there  the  proper^  ot  the 
said  Jackson, — contrary  to  the  form  ot  the 
statute  in  such  case  made  and  provided, 
and. against  the  peace  and  dignity  ot  the 
Btate. "  The  defendants  moved  to  quash 
the  bill,  and  also  In  arrest  ot  Judgment, 
which  being  refused,  they  excepted.  There 
were  sundry  exceptions  to  the  evidence, 
to  the  charge,  and  for  refusal  to  charge, 
all  of  which  sufficiently  appear  In  theopin 
Ion.  Two  of  the  defendants'  were  acquit 
ted.  M.  D.  Brady  and  J.  W.  H.  Cocke- 
man were  convicted  and  sentenced,  and' 
appealed. 

Dou/claB  &  Sbftw,  tor  appellants.  The 
Attorney  GoDoral,  J.  C.  Black,  and  W.  J. 
Adama,  for  the  State. 

Clark,  J.,  (after  statlug  tbe  Uieta  aa 
above.)  The  defendants  moved  to  quash 
the  Indictment  as  to  each  count  on  tbe 
grounds  (1)  that  It  charged  no  Indicta- 
ble offense ;  (2)  that  it  did  not  allege  tbe 
means  by  which  tbe  cheating  and  defraud- 
ing were  to  be  effected.  This  motion  be- 
ing denied.  It  was  renewed,  on  tbe  same 
t rounds,  In  arrest  of  Judgment,  and  again 
enled.  A  general  verdict  of  guilty  as  to 
appellants  was  returned.  There  were 
two  counts  in  tbe  indictment;  and.  If 
either  was  good.ltwould  support  the  ver- 
dict. State  V.  Morrison,  2  Ired.  9 ;  State  v. 
Toole,  106  N.  C.  736. 11  S.  E.  Rep.  168,  and 
cases  there  citod.  Upon  reason  and  prec- 
edent, however,  we  think  both  counts  are 
sufficiently  alleged.  The  first  count  is  al- 
ixjost  to  totldem  verbis  with  that  In  SydsertI 
V.  Queen,  11  Adol.  &  £.  (N.  S.)  245,  which 
was  held  sufficient  by  the  court  of  excheq- 
uer chamber,  affirming  the  ruling  ot  the 
queen's  bench.  The  uplnlon  was  delivered 
by  WiLDK.C.  J.,  (afterwards LordTauRO,) 
and  cites  with  anproval Queen  v.  Oomperts, 
9Adul.&£.(N.S.)  823,  uplnlon  by  Lord  Dek- 
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han;  KlnR  v.  0111,  2  Barn.  St  Aid.  2(V4. opin- 
ion by  Lord  Trntbrdrn;  and  King  ▼. 
Eccles,  8  DouK.  837.  In  the  last  three  cases 
the  Indictment  charged  the  conspiracy  to 
cbent  and  defraud  "by  divers  means,"  but 
ttalB  was  no  specification  of  the  means,  and 
even  those  words  did  nut  appear  in  the  in- 
dictment in  Sydsertf's  Case.  In  King  v. 
Ecclea,  Duller,  J.,  says  that  the  means 
need  not  bo  charjted,  tor  they  are  "mat- 
ters of  evidence  to  prove  the  charge,  and 
not  the  crime  itself;"  and  that  It  is  quite 
sntUcient  to  charge  the  defendants  with 
illegal  conspiracy,  which  nf  Itself  Is  an  in- 
dictable offense.  And  In  Ring  v.  Gill,  also 
just  cited,  the  court  points  out  that  the 
conspiracy  would  be  Indictable  even  when 
the  parties  had  not  settled  upon  what 
means  they  would  employ  to  effectuate 
their  purpose,  and  hence  the  means  need 
not  be  charged.  To  same  effect  are  lat- 
er cases.  Latham  v.  Reg.,  9  Cox,  Crlm^ 
Gas.  516,  (1804,)  and  others.  The  same 
rule  has  been  upheld  In  Com.  v.  McKlsson, 
8  Serg.  &  R.  420,  and  in  other  cases  In  this 
country.  3  Greenl.  Ev.  §  95.  There  have 
beeu  decisions  to  the  contrary,  holding 
that  the  menna  must  be  charged,  but  the 
leading  authorities  to  that  effect  are  to  be 
found  in  the  United  States  and  New  York 
courts,  in  which  JurisdlctlonR  the  law  on 
this  subject  has  been  modified  by  statute. 
As  the  conspiracy  or  Illegal  combination 
is  the  Indictable  offense,  though  no  act 
may  be  done  in  pursuance  thereof,  and  in- 
deed without  agreeing  npon  the  means  to 
be  used,  it  is  difficult  to  discovsr  any. rea- 
son why  the  means  should  be  charged. 
"If  two  or  more  persons  conspire  to  do 
a  wrong,  this  conspiring  is  an  act  render- 
ing the  transaction  a  crime,  without  any 
step  talcen  in  pursuance  of  the  conspir- 
acy." 1  Bish.  Crim.  Law,  §  432.  And  In 
State  V.  Younger,  1  Dev.  857,  it  is  said: 
"Every  conspiracy  to  injure  Individuals, 
or  to  do  acts  which  are  unlawful,  or  prej- 
udicial to  the  community.  Is  a  conspira- 
cy, and  Indictable."  "If  unexecuted,  the 
means  cannot  be  stated:  if  executed,  the 
means  employed  are  but  evidence  of  the 
offense,  or  an  aggravation  of  it;  for  the 
crime  of  conspiracy  consists  of  theconsplr- 
acy,  andnotoftheexecutlonoflt. "  Wright. 
Crim.  Consp.  189,  191.  What  has  beeu  said 
as  to  the  first  count  applies  equally  to  the 
second.  Indeed,  the  second  count  Is  an 
almost  exact  copy  of  the  indictment  which, 
upon  a  motion  in  arrest  of  judgment,  was 
held  good  in  State  v.  Yonnger.  supra,  the 
opinion  being  delivered  by  Taylor,  C.  J . 
Wliile  the  courts  are  not  disposed  to  en- 
courage slovenly  or  careless  pleading  In 
either  civil  or  criminal  actions,  the  whole 
tendency  of  legislation  is  against  exacting 
over  refinement  and  nicety  of  technical  al- 
legation. The  office  of  the  Indictment  is 
to  give  the  defendant  notice  of  what 
charge  he  has  to  meet.  In  Goersen  v. 
Com.,  »9Ptk.  St.  898,  (which  was  an  indict- 
ment for  murder.)  it  is  tersely  said :  "The 
nature  and  causeof  a  criminal  prosecution 
is  sufficiently  averred  by  charging  the 
crime  alleged  to  have  been  committed. 
This  must  be  done.  The  mode  or  manner 
refers  to  the  instrument  with  which  it 
was  committed,  or  the  specific  agency 
oiaed  to  accomplish  the  result.    It  is  not 


necessary  to  aver  either  of  these  in  the 
indictment.  Whenever  one,  before  trial, 
needs  more  specific  Information  than  is 
contained  in  the  indictment  to  ena'bte  him 
to  make  just  defense,  it  may  1)6  obtained 
on  proper  application  to  the  court." 
There  is  nothing  in  the  case  to  suggest 
that  the  defendants  were  not  fully  aware 
of  the  specific  offense  with  which  they 
were  charged ;  but,  as  application  tor  a 
bill  of  particulars  is  not  unusual  practice 
in  indictments  for  this  crime,  and  may  t>e 
resorted  to  in  a  trial  for  all  offenses, 
though  not  very  common  hitherto  in  this 
state,  it  may  be  useful  to  cite  the  rules 
governing  such  applications,  which  are 
that  the  defendant  or  bis  counsel  should 
first  apply  to  the  officer  prosecuting  for 
the  state;  itretused,  he  should  then,b^ore 
the  cause  is  called  tor  trial,  apply  to  the 
court,  who,  In  its  sound  discretion,  will 
direct  a  bill  of  particulars  to  be  furnished. 
This  practice  is  much  favored,  because  no 
demurrer  or  motion  to  quash  lies  an  to  a 
bill  of  particulars,  but,  if  an  insufficient 
bill  is  furnished,  the  court  will  order  a 
fuller  statement  of  particulars  to  be  made. 
Such  applications  should  always  be  made 
in  time,  to  avoid  any  delay  belns  caused 
in  the  trial.  If  too  longdelayed,  the  court 
would  refuse  the  application.  The  same 
practice  obtains  in  civil  cases.  Code,  S 
250,  provides:  "The  court  may  in  all  cases 
order  a  bill  of  particulars  of  the  claim  of 
either  party  to  be  furnished." 

Second  exception.'  The  defendant  Brady 
challenged  as  a  juror  one  who  was  prose- 
cuting witness  In  another  criminal  action 
in  that  court,  in  which  the  cuplas  had 
been  served,  but  the  defendant  had  not 
pleaded.  The  challenge  was  overruled, 
and  the  defendant  then  peremptorily  chal- 
lenged the  juror.  After  having  exhaustsd 
his  perempto'ry  challenges,  the  same  de- 
fendant afterwards  challenged  one  Ray, 
offered  as  a  juror,  which  challenge  was 
disallowed.  As  a  co-defendant  who  bad 
not  exhausted  his  challenges  thereupon 
peremptorily  challenged  Ray,  it  is  clear 
that  Brady  has  no  ground  of  objection. 
Besides,  a  prosecuting  witness  in  a  crim- 
inal action  is  not  disqualified  as  a  juror. 
He  is  not  a  "party  to  an  action,"  within 
the  purview  of  the  statute.  Thestate  and 
the  defendant  are  the  only  parties  to  a 
criminal  action  by  indictment.  Indeed, 
the  disqualification  attaches  only  to  a 
party  to  a  suit  pending  and  at  an  Issue, 
and  it  Is  doubted  if  It  apply  even  to  a  de- 
fendant in  a  criminal  action.  Hodges  v. 
Lasslter.  9«  N.  C.  351,  2  S.  E.  Rep.  923. 

Tliird  exception.  During  the  trial,  cer- 
tain witnesses  testified  to  evidence  tend- 
ing strongly  to  show  .that  the  mine  sold 
to  the  prosecutor  had  been  "salted,"  that 
Is,  that  gold  obtained  elsewhere  had  been 
scattered  In  the  alleged  mine  by  the  de- 
fendants, so  that  the  prosecutor  was  mis- 
led, and  bought  the  land  believing  that 
the  gold  was  indigenous.  The  defendants 
objected  because  these  "means"  were  not 
charged  in  the  indictment.  If  they  had 
been  so  charged,  the  indictment  might 
have  been  for  the  substantive  offense,  and 
not  for  the  conspiracy ;  still,  testimony  o{ 
such  nets,  jointly  done,  by  defendants 
was  competent  as  evidence  of  a  previous 
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unlawful  combination  and  conspiracy  to 
"cheat  and  defraud "  the  prosecutor. 
State  T.  Anderaon.  92  N.  C.  732. 

Fourth  exception.  The  exception  that 
the  court  found,  after  examination,  a  wit- 
ness who  testified  that  he  had  been  a  miner 
over  2U  years  to  be  an  expert,  "although 
defendants*  counsel  propounded  to  him 
numerous  technical  questions,  all  oT  which 
be  failed  to  answer,"  canilui  be  sustained. 
Whether  or  not  a  witness  is  an  "expert" 
is  to  be  determined  by  the  Judife,  and,  like 
other  findings  on  questions  of  fact,  his 
conclusion  is  final,  and  not  reviewable. 
The  value  of  the  testimony  of  the  witness, 
when  admitted,  is  for  the  Jury.  State  v. 
Cole, 94  N.C.  95S,and  numerous  cases  there 
cited. 

Fifth  exception.  One  Cagle  testified  that 
he  bad  found  on  the  land  of  one  Stewart 
a  nugget  of  gold,  and  had  sold  it  for  eight 
dollars,  and  bad  never  notified  Stewart  of 
finding  it,  nor  accounted  .to  him  for  It. 
Stewart,  who  had  already  testified,  was 
subsequently  recalled  to  the  stand,  and  de- 
fendant proposed  "to  asic  him  concemiDg 
the  nugget,  for  the  purpow  of  Impeaching 
Cagle. "  We  do  not  see  how  the  evidence, 
if  admitted,  could  have  had  that  effect; 
bat,  as  Its  bearing  could  only  be  to  con-, 
tradict  Cagle  as  to  a  collateral  matter, 
and  was  not  asl<ed  to  show  temper  or 
bias,  it  was  properly  ruled  out. 

Sixth  exception.  The  state  asked  an  ex- 
pert, In  the  proper  hypothetical  form,  as 
to  the  quantity  oJ  gold  which  would  be 
necessary  to  salt  a  mine,  and  also  bow  the 
earth  might  be  salted  with  gold.  The  de- 
fendants objected  that  there  was  no  evi- 
dence that  the  defendants  knew  anything 
about  the  various  modes  of  salting  earth, 
or  even  knew  what  "salting"  meant. 
There  had  been  evidence  tending  to  show, 
if  believed,  that  the  defendants  bad  salted 
the  mine,  and  from  the  verdict  it  seems 
the  Jury  did  believe  it.  The  object  of  the 
state  was  to  show  that  the  defendants 
had  in  fact  salted  the  mine.  It  was  not 
necessary  to  show  first  that  the  defend- 
ants knew  how  to  do  it. 

The  defendants  asked  the  court  to  In. 
struct  the  Jury  (1)  that  there  was  no  suffi- 
cient evidence  to  go  to  the  jury  of  a  com- 
bination between  any  two  or  more  of  the 
defendants,  and  that  therefore  the  Jury 
should  acquit.  The  second  and  third 
prayers  for  instruction  were  based  on  the 
same  ground,  and'  all  three  upon  the  tes- 
timony were  properly  refused. 

The  fourth  prayer  for  instruction  was 
that,  though  the  representations  might  be 
false.  If  defendants  honestly  enterralned 
the  opinion  they  t^ere  true,  they  would  bo 
not  guilty.  The  filth  was  that,  if  the  rep- 
resentations in  regard  to  the  amount  of 
gold,  or  the  value  of  the  minerals  on  said 
land,  were  merely  expressions  of  opinion 
In.  regard  thereto,  defendants  were  not 
guilty.  The  sixth  prayer  was  that,  it  the 
prosecutor  w<m9  influenced  In  closing  the 
trade  when  he  did  by  the  fear  that  Stew- 
art, or  some  one  else,  would  get  ahead 
of  him,  the  defendants  would  be  notgulity, 
unless  the  jury  were  satisfied,  beyond  a 
reasonable  doubt,  that  such  fear  was 
caused  by  the  false  representations  ol  the 
defendants.    These  prayers   seem    based 


npon  the  misconception  that  ,the  defend- 
ants were  on  trial  tor  the  substantive 
offense  of  obtaining  the  '  property  of  the 
prosecutor  by  false  pretenses,  and  the 
court  properly  refused  them  in  the  words 
asked.  The  court  pointed  out  the  dis- 
tiactton.  and  further  told  the  Jury  that, 
even  should  they  find  there  were  false  rep- 
resentations, and  that  defendants  salted 
the  mine,  they  would  not  be  guilty  under 
this  Indictment  unless  the  Jury  found  there 
was  a  combination  and  conspiracy  to 
cheat  and  defraud. 

The  seventh  prayer  was  that  there  was 
no  evidence  tending  to  show  that  the 
transactions  in   proof  In   regard  to  M. 

D.  Brady  was  intended  to,  or  could  in 
tact,  cheat  or  defraud  the  prosecutor,  and 
should  be  discarded.  This  was  properly 
refused. 

The  last  prayer  for  Instruction  was  that 
no  admisHlon  or  declaration  of  any  of  the 
defendants  made  after  the  alleged  consum- 
mation of  the  conspiracy  Is  competent  evi- 
dence either  to  establisli  the  conspiracy  or 
Its  consummation.  The  court  properly 
charged  that  such  evidence  would  only  be 
competent  against  the  defendant  making 
sucli  admission  or  declaratiim. 

The  defendants  assign  as  error  In  the 
charge  as  given: 

1.  That "  the  court  did  not  eliminate  the 
material  facts  on  both  sides,  and  apply 
the  principles  of  law  to  them,  so  that  the 
Jury  might  decide  the  case  according  to  the 
credibility  of  the  witnesses,  and  the  weight 
of  the  evidence. "  This  exception  seems  to 
be  copied  from  that  In  State  v.  Boyle,  104 
N.  C.  800, 10  S.  E.  Rep.  696, 1023,  and  there 
seems  to  be  a  misapprehension  generally 
existing  that,  in  granting  a  new  trial  in 
that  case,  the  court  sustained  the  excep- 
tion of  the  defendant,  broadly  as  made  by 
him,  and  as  a  formula  applicable  In  all 
cases.  This  it  did  not  do.  Mekkimon,  C. 
J.,  in  State  y.  Pritchett,  106  N.  C.  667, 11  S. 

E.  Rep.  357.  What  the  court  did  was  to 
hold  that  the  statute  (Code,  §  413)  required 
the  judge  "to  state,  in  a  plain  and  correct 
manner,  the  evidence  given  in  the  case,  and 
explain  the  law  arising  thereon."  This 
the  court  held  was  not-  done  in  Boyle's 
Case,  and  .that  the  defendant  bad  Just 
ground  to  complain,  because  "his  counsel. 
In  apt  time,  bad  requested  the  court  to 
call  the  attention  of  the  jury  to  specific 
parts  of  the  evidence  tending  to  discredit 
the  evidence  of  the  prosecutrix,  and  in- 
struct them  as  to  its  nature,  bearing,  and 
application,"  which  the  judge " declined  to 
do."  In  the  present  case  the  judge  tom- 
plied,  as  we  think,  with  the  plain  requlrot 
ments  ol  the  law,  and  the  charge  is  a  clear 
and  intelligent  presentation  of  the  law 
arising  on  the  evidence. 

2.  For  failure  to  give  the  special  Instruc- 
tions asked.  They  have  already  been  dis- 
posed of. 

3.  Because  the  court  charged  the  jury: 
"Mere  expressions  of  opinion  by  the  de- 
fendants, or  any  of  them,  as  to  the  quan- 
tity of  gold  on  the  land  would  not  make 
the  defendants  expressing  such  opinion 
guilty.  The  acts  and  declarations  of  the 
defendonts  are  evidence  tor  the  Jury  to 
consider  in  determining  whether,  in  fact, 
the  defendants  did  form  the  conspiracy 
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With  wbtcb  they  are  charged;  and  here 
I  may  repeattoyou  that  the  acts  and  dec- 
larations of  any  one  of  the  defendants,  al- 
though evidence  against  the  party  making 
them  are  not  evidence  against  any  o{  the 
others,  anless  you  find  there  was  a  com- 
mon purpose.  Then  the  acts  and  declara- 
tions of  each  one  of  the  parties  who  had 
the  common  purpose  are  competent  evi- 
dence (or  the  Jury  to  consider  as  against 
each  one  of  the  defendants  who  had  such 
common  pnroose  to  unlawfully  cheat  and 
defraud  W.  K.  Jaclcson.  It  is  not  ma  te- 
rlal  In  an  Indlctmentfor  a  conspiracy  that 
the  unlawful  purpose  should  be  accom- 
plished." We  find  .no  error  in  this,  espe- 
cially when  construed  In  conntsctlon  with 
the  context  of  the  whole  charge.  No  er- 
ror. 

a07  N.  C.  792)  

State  r.  Witter. 

(Supreme  Cofurt  of  North  CaroUna.    Deo.  8, 
1890.) 

LiQUOB  LlCBKSB— RBFBAI.  OF  StaTUTB. 

Acts  N.  C.  1879,  c.  2S3,  prohibitingthe  sale 
of  spirituons  liauors  within  two  miles  of  the 
(xrart-hojse  in  MoDowell  county,  is  not  repealed 
by  Friv.  Acts  1889,  o.  188,  amending  a  town  charter, 
aid  giving  the  town  power  to  levy  the  taxes  on 
trades,  "on  every  bar-room,"  and  on  "every  per- 
son dealing  in"  liquors,  though  this  act  repeals 
"all  laws  and  parts  of  laws  inconsistent  with  the 

Erovifllons  of  this  charter  within  tlie  corporate 
imite,"  a  large  part  of  which  is  within  two 
miles  of  the  court-house ;  and  a  license  to  sell 
Uqnor  witliin  the  two-mile  limit  is  void. 

Appeal  from  superior  court,  McDowell 
county:  J.  H.  Merrimon,  Judge. 

The  Indictment  charges  that  the  defend- 
ant sold  to  a  person  named  one  pint  of 
spirituous  liquor  "  within  less  than  two 
mUes  of  McDowell  conrt-bonse, "  etc.  He 
pleaded  nut  guilty.  On  the  trial  the  jury 
rendered  a  special  verdict,  from  which  it 
appeared  that  the  defendant,  as  charged, 
sold  spirituous  liquor  within  halt  a  mile 
of  said  coar1>bou8e,  and  within  the  corpo- 
rate limits  of  the  town  of  Marion;  and 
that,  at  the  time  ot  such  sale,  he  "had  a 
[retail]  license  regularly  issued  to  him  by 
the  sheriff  of  the  county,  by  order  of  the 
board  of  county  commissioners,  and  had 
paid  all  the  tax  required  by  law  both  to 
the  state  and  county,  and  to  the  town  of 
Marion. "  Under  appropriate  instructions, 
a  verdict  of  guilty  was  entered.  The 
court  gave  Judgment  against  the  defend- 
ant, and  he  appealed. 

J.  F.  Morpbew,  tor  appellant.  The  At- 
toruey  OeneraJ,  lor  the  State. 

Merkimon,  C.  J.,  (after  stating  the  facta 
aa  Hhove.)  The  statute  (Acts  1879,  C.  a82) 
prohibits  the  sale  of  spirituous  and  other 
liquors  specified,  within  two  miles  of  the 
"court-house  in  McDowell  couuty."  If 
this  statutory  provision  has  not  been  re- 
pealed or  modified  by  the  other  statute 
presently  to  be  mentioned,  the  county 
commisslonerB  of  McDowell  county  had 
no  authority  to  order  the  sheriff  of  that 
couuty  to  grant  a  license  to  sell  spirito- 
ons  liquors  in  any  quantity  within  the 
territorial  limit  mentioned  to  the  defend- 
ant, and  the  license  that  he  purported  to 
have  would  in  that  case  be  void,  and 
of  no    effect.     The    statute    (Acts   1889, 


e.  ne,  S  83)  regulating  the  sale  of  splr- 
itnouB  and  other  liquors  prescribes  how 
a  license  to  sell  soch  liquors  shall  be 
granted,  "except  in  territory  where  the 
sale  of  liquors  is  prohibited  by  law."  Ab 
to  this,  no  license  can  be  granted.  It  is 
contended,  however,  that  the  subsequent 
statute,  (PriY.  Acts  1889,  c.  183,)  amenda- 
tory of  the  charter  of  the  town  of  Marion, 
in  the  county  of  McDowelf,  repealed  so 
much  of  the  statutory  provision  first 
above  cited  as  applies  to  territory  within, 
and  embraced  by,  the  corporate  limits  ot 
that  town,  and  these  limits  embrace  a 
considerable  part  of  the  territory  within 
which  the  sale  of  liquors  is  so  prohibited. 
The  amendatory  statute  last  above  cited, 
among  other  things,  confers  upon  the  aa- 
thorities  of  the  town  of  Marion  "power 
annually  to  levy  taxes  for  town  purposes 
on  real  and  personal  property. "  and  like- 
wise to  tax  trades,  businesses,  etc..  and 
"on  every  bar-room,"  and  "on  every  per- 
son dealing  in  spirituous,  malt,  or  vinous 
liquors,"  and  also  "on  every  wholesale 
dealer  in  spirituous,  malt,  or  vinous  liq- 
uors. "  The  repealing  clause  of  the  statute 
provides  that  "all  laws,  and  parts  of  laws, 
inconsistent  with  the  provisions  of  this 
charter  within  the  corporate  limits  bereia 
provided  for  are  hereby  repealed,  and  this 
act  shall  be  in  force  from  and  after  Its  rati- 
fication. "  It  is  to  be  observed  that  the 
statute  bf  which  the  repealing  clause  is  a 
part  Is  organic  in  Its  nature,  and  amenda- 
tory of  a  like  pre-existing  statute  on  the 
same  subject.  Its  purpose  Is  to  Incorpo- 
rate a  town ;  to  confer  upon  It,  as  a  cor- 
porate entity,  certain  defined  powers  and 
privHeges,  to  be  exercised  when  and  as 
may  be  allowed  by  its  charter,  consistent- 
ly with,  and  in  subordination  to.  the  ex- 
isting public  lawsof  the  state,  and  such  as 
may  from  time  to  time  be  enacted.  Its 
purpose  is  particular,  in  no  sense  general; 
nor  is  it  intended  by  it  to  improve,  mod- 
ify, or  repeal  existing  public  laws,  whether 
local  or  general.  It  does  not  provide  In 
terms,  nor  by  reasonable  iuipllcation  in- 
tend, that  bar-rooms  shall  be  allowed,  or 
that  spirituous  or  other  liquors  shall  be 
sold  within  the  town.  Nor  does  it  so  pro- 
vide or  imply  that  such  bar-rooms  may 
be  allowed,  or  such  liquors  sold  thei-ein, 
at  all  events,  in  the  discretion  of  the  town 
authorities  and  the  county  commlRsIon- 
ers.  It  simply  intends  to  confer  organic, 
charter  authority,  in  snob  respects,  to  t>e 
exercised  if  and  when  the  portlnent  public 
laws  of  the  state  shall  so  allow.  There- 
pealing  clause  above  recited  has  perti- 
nency to,  and  must  be  construed  in  con- 
nection with,  the  nature  and  purpose  of 
the  statute  of  which  it  is  a  part,  and  Itenoe 
It  has  reference  to  and  Implies  "all  laws, 
and  clauses  of  laws, "  conferring  power, 
authority,  and  privileges  upon,  or  deny- 
ing the  same  to,  the  town  sb  such  whose 
charter  the  statute  amends.  The  legis- 
lature, in  this  statute,  might  have  modi- 
fled  or  repealed  the  other  statute,  prohib- 
iting the  sale  of  spirituous  and  other  liq- 
uors within  two  miles  of  the  "court-house 
of  McDowell  county,"  but  it  should  have 
done  so  by  express  provision,  or  In  such 
way  as  to  certainly  manifest  such  pur- 
pose.   Snch  purpose  has  not  t>eea  clearly 
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manirested,  nor  is  it  at  all  probable  tbat 
ttan  leglBlatare  intended  to  modity  tbe 
statute  BO  as  to  exclude  from  its  operation 
tbe  territory  within  the  town  of  Marion, 
and  have  a  narrow  belt  of  territory  im- 
mediately around  it  wltbin  which  anch 
Bales  conld  not  be  made.  It  is  much  more 
probable  that  there  waii  no  purpose  in 
srantinjc  a  mere  amendatory  charter  to 
interfere  with  a  local  public  law,  torbld- 
dint;  the  sale  of  such  Uquors.  It  is  alto- 
gether probable  tbat,  If  there  had  been 
such  purpose,  It  would  have  been  expressed 
unmistakably.  State  t.  Chambers,  93  N. 
C.  600;  State  v.  Wallace,  94  N.  C.  827.  The 
license  relied  on  by  tbe  defendant  was 
therefore  void,  and  did  not  authorize  him 
to  make  the  sale  of  the  spirituous  liquars 
charged  In  the  Indictment.  There  is  no 
OTor.    Judgment  affirmed. 

(iOT  N.  C.  798) 

IStatk  v.  Ooodbon. 

(Supmne  Court  of  North  CaroUna.    Dea  8, 
1890.) 

HimDKB— E^riDBNOB. 

Defendant,  accused  of  murder,  was  one  of 
a  gang  of  railroad  laborers  at  work  about  two 
miles  from  the  house  of  deceased,  who  was  a 
lewd  woman  living  one-fourth  mile  from  the 
road  and  one-half  mile  from  town.  Defend- 
ant had  been  seen  at  times  going  towards  de- 
ceased's bouse,  and  was  so  seen  on  the  day  of  the 
homicide.  A  person  supposed  by  witness  to  be 
defendant  was  seen  that  day  walking  oriskly 
from  tbe  direction  of  deceased's  house,  occasion- 
ally looking  back.  On  the  same  day  defendant 
had  said  he  was  going  to  town  to  see  his  "old 
gal, "  expressing  a  desire  for  sexual  intercourse, 
and  was  seen  going  towards  town  drinking  liquor, 
and  saying,  "I've  got  tlOS,  and  I  expect  to  kill 
some  d — — d  woman. "  There  was  also  evidence 
that  blotches  thought  by  witness  to  be  blood 
stains  were  discovered  on  his  shirt  while  in  jail. 
There  was  no  evidence  that  defendant  bad  ever 
been  seen  with  deceased  or  at  her  bouse,  or  that 
he  had  <^er  spoken  of  her.  He  manifested  no 
anxiety  or  desire  to  flee;  and  there  was  no  evi- 
dence of  ill  will  towards  hor,  or  of  motive  to 
harm  her.  Held,  tbat  the  evidence  was  insuffi- 
cient to  sustain  a  verdict  of  guilty. 

Appeal  from  superior  court,  McDowell 
county:  J.  H.  Mbrkimon,  .Ind^e. . 

J.  F.  Morpbew,  for  appellant.  Tbe  At- 
torney G^neml,  for  the  State. 

Mrrrimon,  C.  J.  The  evidence  produced 
on  the  trial  was  abundant  to  prove  (in- 
deed It  was  not  denied)  that  some  person 
murdered  the  deceased,  but  the  prisoner 
insisted  that  there  was  no  evidence  to  go 
to  the  jury  to  prove  that  he  was  the  guilty 
party,  as  charged  In  the  Indictment.  The 
court  held  otherwise,  and  the  prisoner  ex- 
cepted, thus  presenting  a  single  question 
for  our  decision.'  It  is  well  settled  tbat 
the  evidence  produced  for  such  purpose 
Bboiild  l>e  sufficient,  in  some  reasonable 
aspect  of  It,  to  prove  the  prisoner's  guilt, 
else  tbe  court  should  instructtbe  Jury  that 
there  was  no  evidence  to  warrant  a  ver- 
dict of  guilty,  and  they  should  render  a 
verdict  of  acquittal.  State  v.  BrackvUle, 
106  N.  C.  701,  11  S.  E.  Rep.  284.  and  the 
cases  there  cited.  We  have  examined  with 
much  care.and  scrutiny  the  evidence  sent 
up  as  part  of  the  case  stated  on  appeal, 
and  are  of  opinion  that  it  was  not  Buffl- 
dent  to  prove  the  prisoner's  guilt,  or  to 


go  to  the  Jniy  tor  tbat  purpose.  Accept- 
ing tbe  evidence  as  true  and  sufficient  to 
prove  tbe  facts  to  which  it  related,  and 
giving  these  facts  severally  and  collective- 
ly, and  in  their  bearing  each  upon  tbe  oth- 
er, due  weight,  in  any  view  of  them  they 
simply  raised  a  strong  suspicion  of  his 
guilt.  The  evidence  pointluK  to  the  prison- 
er is  circumstantial.  The  facts  may  be 
true.  They  maybe  taken  in  any  combina- 
tion of  them  of  which  In  their  nature  they 
are  capable,  and  they  fail  to  prove  bto 
guilt.  They  are  Inconclusive  as  to  the  ma- 
terial fact  of  guilt.  The  evidence  thus 
taken  may  be  true,  and  yet  the  prisoner 
may  be  Innocent.  It  appears  from  the 
material  parts  of  the  evidence  pointing  to 
the  prisoner  that  he  was  a  laborer  on  the 
railroad  about  two  miles  distant  from  the 
house  of  the  deceased,  which  was  situate 
in  a  field  about  a  quarter  of  a  mile  from 
the  public  road,  and  bait  a  mile  from  town ; 
that  he  pasHcd  not  far  distant  from  her 
house  in  going  to  and  from  tbe  town  of 
Marlon;  that  he  had  been  seen  repeatedly 
in  the  neighborhood  of  her  house,  more 
than  once  going  in  the  direction  of  it. 
About  2  or  8  o'clock  of  the  evening  on 
which  the  homicide  was  probably  perpe- 
trated he  talked  with  a  witness  at  her 
house,  about  a  quarter  of  a  mile  distant 
from  tbat  of  deceased,  and  when  he  left, 
saying  that  be  was  going  to  town  about 
a  half  a  mile  distant,  he  went  across  the 
field  in  the  direction  of  where  the  deceased 
lived.  He  went  to  town  and  returned,  the 
witness  last  mentioned  seeing  him  about 
6  o'clock  the  same  evening  passing  along 
the  public  road.  Another  witness  said  he 
saw  him — was  not  positive  that  he  was 
tbe  person — passing  as  if  going  from  the 
house  of  the  deceased  across  the  field,  not 
in  the  pathway,  walking  briskly,  nearly 
in  a  trot:  looked  back  towards  the  house; 
went  a  short  distance,  and  looked  back 
again,  and  then  passed  on  out  of  sight  of 
the  witness.  On  the  same  day, In  the  fore- 
noon, he  was  heard  to  say  that  he  was  go- 
ing up  to  town  to  see  his  "  old  gal. "  He 
expressed  his  desire  to  have  sexual  connec- 
tion with  a  woman, — did  not  say  what 
woman;  was  seen  about  an  hour  by  sun 
of  the  same  day  in  the  evening;  wanted 
liquor;  badsome;  gave  the  witness  some; 
said,  "I've  'got  fl08,  and  I  expect  to  kill 
some  d— -d  woman,  and  I've  got  money 
enough  to  carry  me  wherever  I  want  to 
go."  He  went  on  down  the  railroad  from 
this  witness;  was  about  three  miles  from 
tbe  town.  A  witness,  while  the  prisoner 
was  lu  jail,  asked  him  to  take  off  bis  vest. 
He  at  first  refused,  but  did  so.  Some 
"splotches"  were  found  on  his  vest,  and 
some  on  his  pants.  The  expert  thought 
the  "splotches"  were  blood;  might  be 
mistaken ;  did  not  make  best  test.  Pris- 
oner hesitated  while  in  Jail  to  take  off  on< 
of  hlH  shoes.  He  did  no,  however.  It  did 
not  correspond  with  or  fit  the  tracks  men- 
tioned above.  Tbe  full  summary  of  the  in- 
criminating facts,  tuken  in  the  strongest 
view  of  them  adverse  to  the  prisoner,  ex- 
cite  suspicion  In  the  Just  mind  that  he  Ih 
guilty,  but  such  view  is  far  from  excluding 
the  rational  conclusion  that  some  other 
unknown  person  may  be  the  guilty  party. 
The  mind  is  not  simply  left  in  a  state  ol 
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besitancy  and  Hnxioos  donbt;  It  refaaes 
to  reach  a  conclusion.  Bat  there  Is  an  ab- 
aence  of  tacts  which  lessens  the  force  of  the 
view  joRt  mentioned  that  must  be  taken 
into  consideration  here.  So  far  as  ap- 
pears, no  one  ever  saw  the  prisoner  at  the 
hunse  of  the  deceased,  or  saw  him  with 
her,  or  heard  hira  spealc  of  her,  or  knew  of 
his  having  relations  of  intimacy  or  other- 
wise with  her.  There  is  no  evidence  that 
be  at  anytime  manifested  anxiety, nor  did 
he  flee;  nor  was  there  evidence  of  ill  will 
or  threat  on  bis  part  towards  the  de- 
ceased, nor  of  motive  to  barm  her.  He 
biid  opportunity  to  do  the  murder,  but 
there  is  a  total  absence  of  motive  to  do  it, 
nnless  It  roixht  be  very  remotely  and 
vaguely  inferred.  That  be  bad  motive,  so 
far  as  appears,  is  altogether  conjectural. 
The  inference  that  he  songht  to  or  did 
ravish  her,  and  in  that  connection  for  any 
cause  took  her  life,  is  remote,  conjectural, 
and  unsatisfactory.  There  was  large  op- 
portunity for  some  other  person  to  have 
done  the  crime.  Many  persons  lived  near 
to  her.  She  lived  half  a  mile  frotn  the 
county  town,  not  far  from  where  many 
persons  fmen)  were  working,  grading  a 
railroad.  She  was  a  laundress,  and  prob- 
ably knew  and  hud  business  with  such 
men,  manr  of  them,  no  doubt,  more  or 
less  dlHsolute  and  immoral.  There  was 
evidence  to  show  that  ehe  was  a  lewd 
woman ;  thatshe  never  had  been  married ; 
that  she  was  white,  and  bad  two  bastard 
children  of  mixed  blood.  Such  evidence, 
such  a  state  of  facts  leading  to  no  satis-- 
factory  conclusion  as  to  the  principal  fact, 
but  leaving  the  question  of  the  prisoner's 
guilt  or  innocence  in  grave  doubt,  is  not 
Bufflcient,  in  any  just  view  of  the  same,  to 
warrant  a  verdict  of  guilty,  and  the  court 
should  have  so  Instructed  the  Jury.  There 
is  error.  The  prisoner  is  entitled  to  a  new 
trial,  and  we  so  adjudge.  To  that  end, 
let  this  opinion  be  certified  to  the  superior 
court.    It  is  BO  ordered. 

(107  N.  C.  609)  

McMillan  v.  School  Committer. 

(Supreme  Court  oj  North  CaroUna.    Dea  8, 
1890.) 

BsPABATB  Schools— Croatui  Indians  and  Nb- 

OROBS. 

1.  Act  K.  C.  188S,  o.  51,  amended  bv  Act  1889, 
o.  60,  providing  for  separate  scboob  for  Uie 
Croatan  Indians,  from  which  all  negroes  "to  the 
fourth  veneration"  are  to  be  excluded.  Is  consti- 
tational. 

a.  The  word  "^neration"  as  used  in  the 
above  act  means  a  single  succession  of  living  be- 
ings in  natural  descent,  and  is  not  eqaivalent  to 
"degree." 

8.  It  will  be  preaomed  that  a  person  who  was 
a  slave  before  1865  In  this  country  is  a  negro. 

4.  An  order  from  the  board  of  education  to 
admit  a  negro  child  to  a  school  from  which,  by 
law,  negroes  are  excluded,  does  not  require  the 
school  committee  to  admit  him. 

Appeal  from  superior  court,  Robeson 
county;  Shipp,  Judge. 

Proceeding  In  mandamua  brought  by 
plaintiff  to  compel  the  admission  of  his 
children  Into  a  school  taught  in  what  was 
known  aB"SLhool-Ul8trict  No.  4. "  (Croa- 
tan.)  J.  A.  McAllister,  witness  for  plain- 
tiff testified  that  he  was  superintendent  of 
pntilic  Instruction  for  the  county,  and  that 


plaintiff  complained  to  him  that  defend- 
ants refused  to  receive  bis  children  into 
the  school.  The  county  board  of  educa- 
tion bad  charge  of  all  the  schools  in  the 
county,  white  and  colored;  and.  In  ac- 
cordance with  the  act  of  1885,  giving  to 
the  Croatan  Indians  in  Robeson  county 
separate  schools,  caused  the  census  of 
Bald  Indians  to  be  taken,  and  school-dis- 
trlctB  laid  off  for  them.  That  plaintiff's 
children  were  not  included  In  said  census. 
Plaintiff  offered  in  evidence  the  follow- 
ing paper,  which  was  excepted  to  by  de- 
fendant, but  allowed  by  the  court:  "It  Is 
ordered  by  the  board  of  education  that 
Nathan  McMillan  [platntlfi]  be  assigned 
to  Croatan  District  No.  4,  and  the  com- 
mittee of  said  district  are  hereby  directed 
to  receive  his  children  into  the  public 
school  of  said  district.  By  order  of  the 
board  of  education,  this  September  3, 1888. 
[Signed]  J.  A.  McAllister,  ClerK."  Wit- 
ness said  the  signature  was  his,  and  be 
thought  the  order  had  been  read  to  the 
board  of  education.  No  order  In  relation 
to  the  matter  was  ever  recorded  in  the 
minutes,  but  he  stated  that  all  the  orders 
of  the  board  are  recorded  in  a  book  kept 
for  that  purpose.  The  board  took  no 
vote  on  the  matter.  It  was  done  simply 
to  try  to  arrange  the  differences  between 
them  without  intending  that  it  should  be 
enforced  an  an  official  order.  The  board 
did  not  pass  upon  the  question  as  to 
whether  plaintiff's  children  were  Croatan 
Indians,  and  plaintiff  does  not  claim  to 
be  a  Croatan  Indian.  Reputation  is  that 
plaintiff  was  a  slave.  It  was  stated  that 
bis  wife  was  a  Croatan,  and  lived  in  the 
district.  Prior  to  the  passage  of  said  act, 
the  children  of  Croatan  Indians  were  as- 
signed to  colored  schools.  The  territory 
in  which  plaintiff  Uvea  is  both  a  Croatan 
and  colored  school-district,  and  there  are 
equal  school  facilities  for  each  class, — as 
convenient  as  possible  for  each.  One  Bar- 
ton, witness  for  plaintiff,  testified  that  the 
wife  of  plHlntlff  Is  a  Croatan,  and  sister  of 
one  of  the  defendants.  Witness  says  that 
plaintiff  says  he  is  not  a  Croatan.  Plain- 
tiff's father  was  a  white  man.  De  end- 
ants  except  to  the  testimony  introduced, 
to  the  effect  that  the  class  now  called 
"Croatans"  werecalled  "  mulattoes  "  before 
the  act  was  passed.  D.  C.  McMillan,  wit- 
ness for  the  defendants,  testified  that  the 
plaintiff  was  a  slave,  and  belonged  to  bis 
father,  and  that  he  never  knew  Croatans 
to  be  slaves.  There  was  testimony  of 
other  witnesses  to  the  same  effect.  The 
following  Issues  were  submitted  to  the 
Jury:  "(1)  Are  plaintiff's  children  Croa- 
tan Indians?  Answer.  No.  (2)  Were 
plaintiff's  children  Included  In  the  censns 
taken  under  the  act  of  1885?  A.  No.  (3) 
Are  plaintiff's  children  of  negro  blood 
within  the  fourtli  degree?  A.  Yes.  (4) 
Did  the  board  of  education  of  Robeson 
county  order  plaintiff's  children  to  be  re- 
ceived In  said  school?  A.  Yes."  The 
plaintiff  asked  the  following'  Instructions: 
"That,  If  jury  believe  the  evidence  as  to 
the  children  of  Nathan  McMillan  being 
negroes  within  the  fourth  .generution, 
their  answer  should  be  in  the  negative  as 
to  third  issue."  The  court  declined  to 
give  the  instruction,  except  in  bo  far  as  lt> 
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was  ^venin  tbe  cbarge,  and  charged  tbe 
)nry  a8  follows:  "That,  it  being  admitted 
tbat  iilaintlff  bimself  waa  not  a  Croatau 
Indian,  but  only  his  wife,  tfaey  mnst  an- 
swer the  first  issue, 'Np:'  tbey  must  be 
guided  by  tbe  evidence  as  to  tbe  second 
issue ;  and  that  tbe  main  issue  was  tbe 
third.  And  tbey  must  determine  from  tbe 
whole  testimony  as  to  the  third  issue;  it 
they  believe  fromthe  testl  mony  that  pltiln- 
titf  was  a  slave,  tbe  law  would  raise  a 
presumption  tbat  be  was  a  negro,  it  be- 
ing a  matter  of  common  linowledge  that 
none  but  negroes  were  slaves  In  this  coun- 
try. In  order  to  find  that  children  of  plain- 
tiff are  of  negro  blood  within  tbe  fourth 
degree,  they  should  consider  thnr  from  the 
children  to  the  father  the  plaintiff  is  one 
degree;  from  plaintiff  to  parent  would 
be  tbe  second  degree;  from  children  to 
grand-parent  would  be  the  third  degree; 
and  from  children  to  greiit-grand-pareut 
would  be  the  fourth  degree.  And  if  they 
believe,  from  the  evidence,  tbat  plaintiff's 
father  was  a  white  man,  they  must  also 
be  satisfied,  from  tbe  evidence,  that  plain- 
tiff's mother  was  a  negro.  In  order  to  make 
plaintiff's  children  negroes  within  the 
fourth  degree,  and  thus  within  the  prohi- 
bition of  the  Croatan  act,  above  men- 
tioned. If,  from  the  whole  testimony,  they 
are  satisfied  that  plaintiff's  children  are 
negroes  within  the  fourth  degree,  they 
will  answer  the  third  Issue, 'Yes;'  other- 
wise, *No.'  They  will  answer  the  fourth 
issue, 'Yes.'"  Plaintiff  moved  for  a  new 
trial,  for  refusal  to  give  the  instruction 
asked;  motion  denied  and  plaintiff  ex- 
cepted. Motion  for  judgment  on  fourth 
issue  xJOfl  obstHute  veredicto;  motion  de- 
nied, plaintiff  excepted,  and  appealed  from 
the  judgment  rendered. 

T.  A.  McNeil  and  J.  D.  Shaw,  for  appel- 
lant.    William  Biacic,  for  appellee. 

Avert,  J.,  {after  stating  the  facta  as 
above.)  Wethink  that  the  legislature  was 
not  prohibited  by  the  constitution  from 
providing separateschools,  to  be  governed 
by  committees  of  their  own  race,  and 
taught  by  teachers  selected  by  such  com- 
mittees, for  those  persons  now  residing  in 
Bolieson  county  who  claim 'to  be  descend- 
ants of  the  friendly  tribe  of  Indians  known 
as  "Croatans, "  and  that  the  act  of  1886,  c. 
51.88  amended  bychapter60of  the  Laws  of 
18S9 (which  amendatory  actexcludesall ne- 
groes"tothe  fourth  generation  "from  the 
privilege  of  attending  said  schools, )is  valid, 
and  should  beenforced.  If  it  had  not  been 
provided  in  section  2,  art.  9,  of  the  consti- 
tution that  the  children  of  the  white  race 
should  be  taught  in  8ch()ols  separate  and 
distinct  from  those  in  which  children  of 
the  colored  raceshould  receive  instruction, 
but.  that  thereshould  be  no  discrimination 
in  favor  of  or  to  the  prejudice  of  either 
race,  the  same  end  might  have  been  at- 
tained by  enacting  a  statute  embodying 
similar  provisions,  just  as  intermarriages 
between  whites  and  negroes  or  Indians 
"to  the  third  generation"  were  prohibited 
by  the  act  of  18n-72,  c.  193,  §  2,  (Battle's 
Revisal,  c.  69,  §  2,)  which  was  enforced 
before  tbe  convention  of  1875  provided  by 
section  8,  art.  14,  of  the  constitution,  that 
*edl  marriages  between  a  wbite  person 


and  a  negro,  or  between  a  white  ipei^on 
and  a  negro  of  negro  descent  to  the  third 
generation  inclusive,"  should  be  forever 
prohibite<l.  State  v.  Hairston,  63  N.  C. 
451;  State  v.  Kennedy,  76  N.  C.  251;  State 
V.  Watters.S  Ired.  456;  State  v.  Relnbardt, 
63N.  C.  647.  The  right  of  the  legislature 
to  enact  such  laws,  in  pursuance  of  the 
constitution,  as  shall  give  to  the  children 
of  the  white  and  colored  races  equal  edu- 
cational advantages,  but  In  separate 
schools,  has  been  recognized  and  declared 
by  this  court.  Fuitt  v.  Commissioners,  94 
N.  C.  709.  Railroad  companies  may  assign 
to  white  and  colored  passengers  different 
coaches,  as  innkeepers  may  furnish  them 
separate  apartments,  provided  they  fur- 
nish equal  accommodations  to  both. 
Britton  V.  Railroad  Co., 88  N.  C.536;  State 
V.  Steele,  106  N.  C.  782, 11  S.  E.  Rep.  478. 
The  laws  under  which  the  Croatan  schools 
were  started  gave  to  the  children  of  that 
race  equal  advantages  with  the  children 
of  the  colored  race,  requiring  that  the  cen- 
sus should  be  taken  in  the  same  way,  and 
the  school  money  divided  according  to 
numbers  for  the  benefit  of  the  children  of 
the  three,  instead  ottwo  races.  It  was  in 
evidence  and  admitted  that  the  plaintiff's 
children  resided  within  a  school-district  in 
which  there  was  a  school  for  negro  chil- 
dren, and  they  could  have  been  admitted 
into  tbat  school,  had  they  applied.  The 
plaintiff  is  notcalling  in  question  the  pow- 
er of  the  legislature  to  provide  separate 
schools  for  three  distinct  races,  but,  on 
the  contrary,  be  insists  only  that  bis  chil- 
dren have  been  classified  improperly,  and 
have  not  been  given  the  opportunity  to 
associate  with  others  of  the  same  caste  in 
the  Croatan  school,  his  home  being  also 
within  tbe  geographical  limits  of  their  dis- 
trict. Where  tbe  statute  of  New  York  al- 
lowed tbe  board  of  education  to  adopt 
regulations  for  the  admission  of  pupils,  so 
that  they  assigned  all  to  schools  affording 
equal  advantages,  and  a  colored  maq 
sought  by  mundHmas  to  compel  the  ad- 
mission of  his  chUdren  to  a  school  where 
white  children  were  taught,  instead  of 
that  for  colored  children,  to  which  they 
were  assigned  by  the  board,  the  two 
schools  affording  equal  advantages,  the 
supreme  court  of  New  York  refused  the 
mandamua,  among  other  reasons,  because 
a  citizen  was  not  allowed  to  select  the 
school  which  his  children  should  attend, 
in  the  face  of  a  reasonable  regulation 
made  by  tbe  board,  by  authority  of  law. 
People  V.  EastOD,  13 Abb.  Pr.  (N.  S.)  164, 165. 
In  the  case  of  State  v.  McCann,  21  Ohio 
St.  211,  Judge  Day,  delivering  the  opinion 
of  the  court,  says:  "Equality  of  rights 
does  not  involve  the  necessity  of  educating 
white  and  colored  persons  in  the  same 
school,  any  more  than  It  does  that  of  edu- 
cating children  of  both  sexes  In  the  same 
school,  or  that  different  grades  of  scholars 
mnst  be  kept  in  the  same  school.  Any 
ci€tssiflcation  which  preserves  substantial- 
ly equal  school  advantages  Is  not  prohib- 
ited by  either  the  state  or  federal  consti- 
tution, nor  would  it  contravene  the  pro- 
visions of  either. " 

It  is  clear  that  if  the  legislature  conld 
give,  by  law,  tbe  power  to  an  educational 
board  to  classify  pupils  according  to  lace. 
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aa  wen  as  aceording  to  sex,  the  law  Itaelf 
could  be  so  framed  as  to  indicate  in  gener- 
al terms  npun  what  principle  a  board  or 
committee  should  proceed  in  malcing  s 
dassiflcation,  and  to  secure  equal  advan- 
tages for  each  class.  It  is  evident  that 
there  was  a  Just  division  of  the  school 
fund  amoHK  the  three  classes,  that  school 
bouses  were  built  and  teachers  employed 
to  open  schools  in  them  in  reach  of  each 
class.  The  law  was  constitutional,  and 
the  board  of  education,  with  the  co-opera- 
tion of  the  school  committee,  xeem  to  have 
acted  fairly  and  Justly  in  carrying  out  its 
provisions.  But  the  plaintiff  insisted  that 
in  some  aspects,  if  not  in  any  phase  of  the 
evidence,  his  children  were  shown  to  be 
Croatans,  and  entitled  to  admission  into 
their  schools.  "Generation,"  as  used  in 
the  statute,  means  "a  single  succession  of 
living  beings  in  natural,  descent."  If, 
by  tracing  bacit  four  successive  gen- 
erations through  father  or  mother.  We 
reach  a  negro  ancestor  of  the  plalntitTs 
children,  then  they  are  excluded,  by  the 
terms  of  the  act  of  1889,  from  the  schools 
established  for  the  persons  whose  claim 
to  descent  from  the  Oroatan  Indians  has 
been  recognised  by  the  legislature.  The 
c<mtention  of  counsel  that  "generation" 
is  used  In  the  sense  of  "degree,"  cannot  be 
sustained.  It  is  true  that  Jurors  related 
within  the  ninth  degree  to  one  of  the  par- 
ties were  declared  subject  to  challenge,  as 
at  common  law,  in  this  state,  (State  v. 
Perry,  Busb.  830;)  but,  as  the  word  "gen- 
eration" has  no  technical  meaning,  we 
must  consider  it  as  used  In  the  sense  of  a 
succession,  its  ordinary  import,  rather 
than  of  a  degree  of  removal,  in  computing 
descents.  It  being  admitted  that  the 
plaintiff,  whose  children  were  excluded, 
was  a  slave  before  the  year  1865,  we  think 
that  the  charge  that  he  was  presumed  to 
be  a  negro  was  unquestionably  correct. 
While  they  were  In  bondage,  there  was  no 
such  thing  known'  among  the  slaves  as 
computing  degrees  ,of  removal  from  white 
ancestors.  For  all  purposes  the  law  re- 
garded them  all  as  negroes.  If  the  plain- 
till'scbildren  would  be  entitled  to  enter  the 
separate  school  of  the  Croatans  upon  any 

Sroof,  In  the  face  of  the  admission  that  he 
tmself  was  a  slave,  the  burden  was  on 
hira  to  furnish  the  evidence,  and  becaonot 
complain  of  the  ruling  of  the  court  which 
gave  him  the  opportunity  to  do  so.  The 
jury  found,  under  proper  instructions, 
that  the  children  of  the  plalntlD  were  not 
Croatans;  that  they  were  not  Included  in 
tlie  enumeration  of  the  Croatans  in  taking 
the  census  under  the  act ;  and  that  they 
were  in  fact  negroes  within  the  fourth 
generation.  But  In  response  to  the  fourth 
issue,  they  found  that,  though  they  were 
negrocR,  the  board  of  education  issued  an 
order  that  they  should  be  admitted  into 
the  Croatan  school,  and  the  plaintiff  as- 
signs as  error  the  refusal  of  the  court  he- 
low  to  render  Judgment  In  his  favor  upon 
the  verdict.  We  have  held,  for  reasos  al- 
ready given,  that  the  legislature  had  the 
power  to  pass  an  act  classirying  schools 
according  to  race,  to  provide  separate 
schools  for  the  Croatans,  and  to  prohibit 
the  admission  Into  them  of  any  negro  to 
tbe  fourth  generation.    The  board  of  edu- 


cation migbtmakeregulatlonBfor  the  gov- 
ernment of  schools  if  the  law  gave  them 
power  to  do  so,  but  they  were  not  author^ 
Ised  to  override  the  law,  and  compel  the 
committee,  in  the.face  of  the  prohibition 
of  the  act  of  1889,  to  admit  children  of 
negro  blood  to  the  fourth  generation  into 
the  Croatan  school.  It  seems  that  the 
general  assembly,  after  the  recitation  con- 
tained in  the  preamble  to  the  act  of  1885  of 
the  claim  of  the  persons  living  in  Robeson 
county,  concluded  to  recognize  that  claim 
and  act  upon  It.  The  plaintiff  himself  In- 
sists that  his  children  be  allowed,  as  Croa- 
tans, to  attend  the  separate  schools  pro- 
vided for  by  the  acts  of  1885  and  1889.  We 
will  not  consider  the  testimony  tending  to 
show  that  those  persons  were  In  face  of 
negro  descent,  or  were  formerly  called 
"mulattoes."  For  the  reasons  g^ven.  we 
think  there  was  no  error  in  the  charge  and 
rulings  of  his  honor  upon  which  the  as- 
signment of  error  was  predicated,  and  the 
Judgment  must  be  affirmed.    No  error. 


(1«  N.  c.  SO) 
OoBDON  et  at.  y.  Collstt  et  al. 

{Svupreme  Court  oj  N'orth  CaroUna.    Deo.  15, 
1800.) 

Bu  Judicata— Pbobats  or  Dbbds— Cuainvn 
Act. 

1.  When  s  qaestion  has  been  decided  on  a 
former  appeal  to  this  coart  In  Uie  same  aotion, 
the  matter  is  res  o^^udiooto,  and  not  open  for 
reconsideration  by  me  court  below. 

8.  The  statute  of  18S9,  c.  263,  validates  pro- 
bate* of  deeds  and  privy  examinations  taken  lie- 
fore  a  depuly-olerk  prior  to  January  1,  t889,  and 
it  is  Immaterial  whether  the  deputy-clerk  in 
making  the  probate  signed  as  deputy^slerk,  or 
merely  signed  the  name  of  the  olerk  thereto. 

&  The  curative  statute  (AcU  1880,  o.  258)  is 
constitutional  and  valid  if  rights  of  third  parties 
tiave  not  aoonied,  but  would  not  divest  the  title 
of  a  party  acquired  by  a  subseuaent  deed  from 
the  same  grantor,  which  is  registered  prior  to 
the  enactment  of  the  curative  statute. 
(SuUainu  2>v  Oie  Court.) 

This  was  a  civil  action,  tried  before  J. 
H.  Merrimon,  J.,  and  a  Jury  at  fall  term, 
1890,  of  Burke  superior  court.  The  same 
cause  has  been  twice  before  in  this  court, 
(102  N.  C.  532, 9  S.  E.  Rep.  486,  and  104  N.  C. 
881, 10  S.  E.  Rep.  564.)  in  the  first  of  which 
cases  the  facts  are  fully  stated.  The  plain- 
tiff offered  in  evidence,  inter  alia.,  the  note 
or  memorandum  of  a  contract  between 
Mrs.  M.  C.Avery  and  Austin  Coliett,  which 
is  set  nut  In  the  former  report  of  this  case 
in  102  N.  C.  532, 9  S.  E.  Rep.  486.  The  defend- 
ant Ruins  Avery  objected  to  the  introduc- 
tion in  evidence  of  this  lnstrnment,-on  the 
ground  that  It  was  not  a  suBIclent  note 
or  memorandum  of  a  contract  to  convey 
land  under  the  statute  of  frauds.  His 
honor  stated  that  be  would  reserve  the 
question  for  the  present,  and  admitted  the 
paper.  The  plaintiffs  having  rested,  Rufns 
Avery,  the  defendant.  Introduced  T.G.An- 
derson as  a  witness,  who  testified  that  on 
the  22d  day  of  August,  1887,  he,  the  wit- 
ness, was  acting  as  deputy-clerk  of  the 
superior  court  of  Burke  county,  and  as 
such  deputy-clerk  he  filled  out  the  certifi- 
cate of  adjudication  of  the  correctness  of 
the  probate  on  the  mortgage  deed  from 
Coilett  and  wife  to  the  plaintiffs,  nnd  the 
order  of  registration,  and  signed  the  name 
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of  S.  T.  PearaoQ,  who  was  clerk  of  said 
court,  to  said  certificate  ordering  thesame 
tu  be  r^atered ;  that  the  clerk  was  not 
present  at  the  time,  and  did  not  adjudi- 
cate that  the  Jastlee's  probate  or  bis  cer- 
tlilcate  thereof  was  correct.  To  this  evi- 
dence the  plaintiffs  objected,  and  upon  Its 
admission  excepted.  Defeudant  Avery  in- 
troduced a  deed  to  himself  from  Mrs.  M. 
C.  Avery  for  the  land  in  question,  tbesarae 
described  In  the  mortgage.  His  honor 
thereupon  stated  that  he  would  charge 
the  Jury  that.  If  the  evidence  of  Anderson 
was  believed,  the  mortgage  deed  was  in- 
valid as  against  the  defendant  Bufns 
Avery,  on  the  ground  that  the  adjudica- 
tion by  Anderson  of  the  correctness  of  the 
probate  thereof  was  not  in  accordance 
with  law;  and,  further,  that  the  paper 
offered  as  a  memorandum  of  contract  to 
convey  the  land  to  Collett  by  Mrs.  Avery 
was  not  a  contract  to  convey  the  land, 
and  could  not  affect  the  rights  of  the  de- 
fendant Bufus  Avery.  The  plaintiffs  in- 
sisted that  the  probate  was  sufficient  un- 
der the  statutes,  and  that  the  note  or 
memorandum  of  the  contract  was  also 
sufficient  under  the  statute  of  frauds.  His 
honor  stated  that  he  would  charge  the 
Jury  to  the  contrary  on  both  points, 
whereupon  the  plaintiffs  excepted,  and,  in 
deference  to  the  opinion  of  his  honor,  sub- 
mitted to  a  Judgment  of  nonsuit,  and  ap- 
pealed. 

S.  J.  Ervla,  for  appellants.  J.  T.  Per- 
kins and  Batcbelor  A  Devereax,  (or  appel- 
lees. 

Clabk,  J.,  (after  Btating  the  facta  as 
above.)  There  are  two  exceptions  stated : 
"(1)  The  court  below  held  that  the  note 
or  memorandum  between  M.  C.Avery  and 
Austin  Collett  was  not  sufficient  under 
the  statute  of  frauds."  When  this  case 
was  first  here,  (102  N.  C.  532,  9  S.  £.  Rep. 
486,)  the  same  point  was  presented,  and 
this  court  held  that  the  memorandum  was 
"asufflcient  compliance  with  the  statute. " 
The  question  is  res  Judicata.  We  must 
presume  that  the  attention  of  bis  honor 
was  not  called  to  the  decision  heretofore 
made  by  the  court.  "(2)  The  probate  of  the 
mortgage  executed  by  Collett  to  plaintiff 
was  In  due  iorm,of  date  of  August  22, 1887, 
and  pnrpoi'ted  to  be  signed  by  the  clerk  of 
the  superior  court. "  It  appeared  in  evi- 
dence that  the  probate,  though  so  signed, 
had  in  fact  been  made  by  the  deputy-clerk. 
The  court  thereupon  held  that  the  probate 
was  Invalid.  Chapter  252,  Acts  1889, 
amending  Code,  §  1260,  validates  all  pro- 
bates of  deeds  and  privy  examinations  of 
married  women  talten  prior  to  January  1, 
18^,  by  deputy-clerks  and  otliers  named 
in  tbe  act,  who  have  mistaken  their  pow- 
ers, and  enacts  that  such  probates,  and 
tbe  registrations  In  pursuance  thereof, 
shall  be  as  valid  and  binding  as  If  tbe 
same  bad  been  taken  before  or  ordered  by 
the  clerk  of  the  superior  court.  The  pow- 
er of  the  legislature  to  make  such  enact- 
ment was  sustained  In  Tatom  v.  White,  96 
N.  C.  463.  It  can  make  no  diHerence 
whether  the  deputy-clerk,  who  supposed 
he  bad  the  power  to  take  the  probate  in 
the   way  he  did,  attested  it  by  his  own 


signature,  or  signed  the  name  of  the  clerk. 
In  either  case,  the  probate  was  his,  and 
his  alone,  and  he  mistook  his  powers  in  as- 
suming to  make  it.  But  for  tbe  act  of 
1889,  in  either  case  the  probate  would  have 
been  invalid,  and  now,  by  virtue  ot  that 
act,  It  is  made  "  valid  and  binding  for  all 
intents  and  purposes." 

It  was  earnestly  contended  by  defend- 
ants' counsel  that  in  Tatom  v.  White,  su- 
pra, the  validating  act  of  1871-72,  was 
adopted  before  third  parties  bad  obtained 
a  conveyance  of  tbe  land,  and  that  decis- 
ion went  no  further;  that  where  a  con- 
veyance is  not  proved  in  tbe  manner  re- 
quired by  law,  tbe  public  register  has  no 
authority  to  record  It,  (Todd  v.  Outlaw, 
79  N.  C.  236,  and  Dukev.Markham,105N.C. 
131, 10  S.  E.Rep.  1017:)  that  a  subsequent 
purchaser  from  tbe  grantor  in  such  in- 
strument gets  a  good  title;  and  that  a 
curative  act  passed,  validating  the  defect- 
ive probate  after  the  registration  of  the 
conveyance  to  the  subsequent  purchaser, 
could  not  divest  bis  vested  rights.  We 
concur  In  this  view,  but  It  has  no  applica- 
tion to  tbe  case  before  us.  The  defendant 
Rufus  Avery  claims  under  a  deed  from  M. 
C.  Avery,  recorded  July  8, 1888.  The  plain- 
tiff claims  under  a  contract  to  convey 
made  by  M.C.Avery  to  Collett,  which  was 
registered  June  22, 1888,  and  by  mortgage 
executed  by  Collett  to  plaintiff.  This  mort- 
gage is  only  of  use  as  putting  CoUett's 
equitable  title  into  the  plaintiff.  It  need 
not  have  been  recorded,  as  against  Rufus 
Avery,  till  Just  before  it  was  offered  in  evi- 
dence. If  defectively  probated,  it  might 
have  been  re-probated  during  the  trial, 
and  offered  in  evidence.  The  act  of  the 
legislature  simply  avoided  a  necessity  for 
doing  this.  Had  Collett,  after  having  con- 
veyed to  plaintiff  by  this  defectively  probat- 
ed mortgage,  executed  to  defendant  Rufus 
Avery  a  conveyance  which  was  properly 
probated  and  registered,  tbe  curative  act, 
if  passed  subsequent  to  registration  of  the 
last-named  deed,  could  not  divest  the 
rights  acquired  thereunder.  But  such,  as 
we  have  seen,  is  not  the  state  of  facts  In 
this  appeal,  so  far  as  It  appears  in  the  rec- 
ord. It  is  truethat  RutusAvery.ln  his  an- 
swer, alleged  that  Collett  abandoned  his 
rights  under  the  contract  with  M.  C.  Avery 
before  the  mortgage  to  plaintiff;  also,  that 
he  has  assigned  his  rights  to  him,  Bufus 
Avery.  The  plaintiff  in  his  pleadings  con- 
tends that  Collett  executed  a  prior  mort- 
gage to  him,  which  was  duly  recorded, 
and  for  which  the  present  mortgage  was 
given  In  renewal;  that  Bufus  Avery  was 
the  agent  of  M.  C.  Avery  in  making  the 
contract  with  Collett,  and,  having  knowl- 
edge of  plain tlH's  mortgages,  by  combina- 
tion and  conspiracy  with  Collett,  and 
with  Intent  to  defraud  the  plaintiffs,  pro- 
cured M.C.  Avery,  who  had  no  notice  there- 
of, to  execute  the  deed  to  Bufus  Avery; 
and  that  Collett  has  remained  'all  the 
while,  and  still  Is,  In  possession.  These  and 
other  IsBues'of  fact  and  of  law  may  arise 
upon  the  trial,  but  this  appeal  comes  up 
on  the  nonsuit,  and  the  only  points  now 
presented  for  our  consideration  are  the 
rulings  of  tbe  court  in  the  two  particulars 
stated.    Error. 


Digitized  by 


Google 


884 

am  N.  C.  628) 

Roper  et  al.  v.  Bubton  et  al. 
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(9upr«m«  Court  of  North  Carolina. 
18W.) 


Deo.  8, 


ASIDXIBTB^TOB  — tiUBILITT  ON  BOSM  — BAUI  OV 

Pkopbbtt. 

1.  The  slaves  of  deceased  were  not  needed  in 
the  administration  to  pav  debts,  and,  on  petition 
of  the  widow,  one-half  of  them  were  set  Viart  to 
her,  and  the  others  to  the  distributees.  Ilie  lat- 
ter were  hired  out  for  two  years  by  the  adminis- 
trator for  the  distributees.  Thereafter  some  of 
the  next  of  kin  filed  a  bill  for  the  sale  of  the  half 
of  the  slaves  allotted  to  the  distributees,  and  for 
partition  of  the  proceeds,  and  the  administrator 
was  appointed  to  make  the  sale  for  the  distrib- 
utees. Held  sufBoient  evidence  to  support  a  find- 
ing that  the  sale  was  not  made  by  him  as  admin- 
istrator, but  as  commissioner,  and  hence  bis 
sureties  were  not  liable  for  his  failure  to  account 
for  the  proceeds,  though  he  took  notes  of  the  pur- 
chasers to  hiuself,  as  administrator. 

3.  In  such  case,  the  administrator  d.  b.  n., 
appointed  after  the  death  of  the  former  adminis- 
trator,  is  liable  only  for  the  money  actually  com- 
ing to  his  hands  from  such  sales,  and  not  for 
failure  to  collect  the  notes,  though  he  received 
and  treated  them  as  assets  of  the  estate  by  suing 
on  them,  and  otherwise. 

8.  An  administrator  is  not  liable  for  interest 
on  money  which  he  did  not  use,  and  oould  not 
distribute,  because  all  the  next  of  kin  were  not 
ascertained. 

Appeal  trbm  superior  eoart,  Rockins- 
bam  coanty ;  Gilmbr,  Judge. 

This  action  was  tried,  by  connentof  par* 
tiefl,  at  chambers,  on  the  31st  of  December, 
1889,  upon  exceptions  filed  by  both  aides 
to  the  report  ot  James  T.  Morehead,  r^- 
eree.  The  plaintiffs,  only,  appealed  from 
the  ruling  of  his  honor.  Charles  Roper,  of 
the  county  of  Rockingham,  died  intestate 

In  said  county  on  the day  of , 

1857,  without  Issue,  bat  leaving  a  widow, 
Rebecca  Roper,  and  Chalmers  L.  Glenn 
was  duly  appointed  administrator  ot  his 
estate  at  February  term,  1857,  of  the  conn- 
ty  court  of  said  county,  and  qualified  and 
gave  bond  as  such  administrator  in  the 
sum  of  f40.nU0,  with  E.  T.  Brodnax  and 
Jones  W.  Burton  as  sureties.  Chalmers 
L.  Glenn,  administrator,  died  in  Septem- 
ber, 1K62,  without  having  fully  adminis- 
tered, and  Jones  W.  Burton  qualified  as 
bis  administrator  at  the  November  term, 
1862,  of  the  county  court  o(  Rockingham. 
At  the  February  term,  1867,  of  the  county 
court  of  said  county,  Jones  W.  Burton 
qualified  as  administrator  de  tools  non  of 
said  Charles  Roper,  and  gave  bond,  as 
such,  with  the  said  E.  T.  Brodnax  and 
Samuel  Smith,  as  sureties,  in  the  sum  ot 

»20,0«K).    B.  T.  Brodnax  died  on  the 

day  ot ,  1874,  leaving  a  will,  and  on 

the  6th  day  of  July,  1S74,  said  Jones  W. 
Burton  unrl  Annie  S.  Glenn,  executor  and 
executrix  named  therein, qualified  as  such. 
Jones  W.  Burton  died  in  1888,  leaving  a 
will,  and  Mary  A.  Burton,  the  executrix 
therein  named,  qualified  as  such,  and  R. 
J.  Irtjwellyn  was  appointed  administrator 
de  bonis  nnn  of  Charles  Roper,  and  he  and 
Mary  Burton,  executrix,  etc.,  were  made 
parties,  the  former  as  plaintiff,  the  latter 
as  defendant,  without  objection,  to  this 
action,  instituted  at  the  spring  term,  1884, 
in  the  superior  court  ot  Rockingham  cpun- 
ty  by  the  plaintiffs,  who  are  next  of  Kin 
of  Charles  Roper,  deceased,  against  Jones 


W.  Burton,  administrator  d.  b.  a.  of 
Charles  Roper,  deceased,  and  Jones  W. 
Burton  and  Mrs.  Annie  S.  Glenn,  executor 
and  executrix  ot  E.  T.  Brodnax,  deceased, 
to  recover  damages,  alleged  to  t>e.sa8- 
taiqpd  by  the  breach  of  the  bond  of  said 
Jones  W.  Burton,  administrator  d.  b.  a. 
of  Charles  Roper,  in  failing  to  account,  etc. 
The  defendants  answered  denying  all  lia- 
bility, and  alleging  matters  in  defense  and 
bar  ot  plaintiHs'  recovery. 

At  the  January  term,  1886,  of  the  supe- 
rior court,  it  was  by  consent  referred  to 
James  T.  Moi-ehead,  Esq.,  "to  ascertain 
and  report  to  the  next  term  of  this  conrt 
without  prejudice  to  the  defendants,  or  to 
any  preliminary  defense  contained  in  tbe 
pleadings:  (1)  All  the  facts  bearing  on 
any  issue  in  tbe  pleadings,  and  his  conclu- 
sions ot  law.  (2)  The  number  and  names 
of  the  next  of  kin  ot  Charles  Roper,  de- 
ceased. (8)  An  account  of  the  estate  ot 
Charles  Roper,  deceased,  which  came,  or 
should  have  come,  to  tbe  hands  ot  Jones 
W.  Burton,  administrator  de  bonis  non  ot 
Charles  Roper,  deceased.  *  Mr.  Morehead 
made  his  report  to  the  July  term,  1889,  of 
bis  findings  ot  facts  and  conclusions  of 
law,  together  with  a  full  and  voluminous 
record  ot  the  evidence,  upon  which  his  re- 
port Is  based.  To  this  report  there  were 
numerous  exceptions  filed,  both  to  tbe 
findings  of  tact,  and  conclusions  of  law, 
presenting  many  questions  for  tbe  consid- 
eration of  this  court,  but,  as  they  mainly 
relate  to  the  liability  of  the  defendants  for 
the  sum  of  f  10,312.29,  the  proceeds  of  the 
sales  ot  slaves  made  by  Chalmers  !•.  Glenn 
(the  administrator  of  Charles  Roper)  on 
the  2d  of  January,  1860,  in  tbe  view  taken 
by  the  court,  it  becomes  unnecessary  to 
consider  all  of  them  In  detail,  as  that  orac^ 
tioally  settles  the  matters  In  controversy. 
Cbarlea  Roper  died  possessed  of  a  number 
of  slaves,  and  his  widow,  Rebecca  Roper, 
was  entitled,  under  the  then  statute  of  dis- 
tributions, to  one-halt  of  them,  and  his 
next  of  kin  to  the  other  bait,  and  tbe 
eighth  and  ninth  findings  of  fact  by  the 
referee  are  as  follows :  "  (8)  At  the  August 
term,  1867,  ot  said  county  court,  [county 
court  of  Rockingham,]  Rebecca,  the  wid- 
ow ot  Charles  Roper,  filed  a  petition 
against  the  next  of  kin  ot  her  deceased 
husband,  and  C.  L.  Glenn,  administrator, 
asking  for  a  division  of  the  slaves  ot  her 
late  husband  between  herself  and  the  next 
of  kin,  and  for  a  settlement  of  said  Glenn's 
administration.  The  said  court  appoint- 
ed 'Coniifalssloners  to  divide  said  slaves, 
and  referred  tp  Its  clerk  to  state  Glenn's 
administration  account,  and  to  ascertain 
and  report  who  were  the  next  ot  kin  of 
said  Charles  Roper.  The  said  commission- 
ers made  their  report,  showing  a  divltilon  ' 
of  the  negroes,  allotting  one-half  to  said 
widow,  and  the  other  half  to  the  next  ot 
kin,  which  report  was  confirmed  by  the 
court.  This  proceeding  was  ended  at  May 
term,  1860,  by  an  order  reciting  that  a 
suit  In  equity  was  then  pending,  involving 
the  unfinished  matters  Involved.  (9)  At 
fall  term,  1859,  of  the  superior  court  of  law 
and  equity  for  Rockingham  county,  Wm. 
Roper  and  others,  nextof  kin  ot  said  Chas. 
ROper,  deceased,  filed  tbeit  bill  against  C. 
It.  Glenn,  adm'r  of  Chas.  Roper,  deceased. 
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prayiDK  a  settlement  nf  his  administration 
and  for  a  sale  for  partition  of  the  remain- 
ing half  of  tlie  slaves  (alleKing  that  the 
widow  had  received  her  half)  among  the 
next  of  kin,  and  the  defendant  Glenn, 
adm'r,  answered,  BDbmltting  to  a  settle- 
ment, and  consenting  to  the  sale  of  slaves 
for  partition.  At  the  same  term,  the  court 
decreed  the  sale  oi  slaves,  as  asked  fur, 
on  a  credit  of  six  months,  and  appointed 
'Chalmers  L. Glenn,  adm'r  of  Chas.  Roper, 
deceased,'  to  make  the  sale.  Said  Glenn 
sold  the  slaves  on  the  2d  day  of  January, 
1S60  for,  fl0,385,  which  sum  was  reduced 
to  $10,312.49  by  reason  of  his  accepting 
cash  for  three  of  the  slaves,  and  discount- 
ing the  price  3  per  cent.  He  took  notes 
for  the  balance,  as  directed  in  the  order, 
payable  to  himself,  as  administrator,  of 
all  of  which  actions  be  made  report  to 
spring  term,  1860, -of  said  superior  court, 
signing  bis  report  'C  Glenn,  Commission- 
er,' etc,  wliich  report  was  cnnflrmed  at 
said  term.  In  the  order  confirming  the 
report  it  Is  recited  that  'C.  1j.  Glenn  hav- 
ing filed  hif>  report,'  and  It  was  also  or- 
dered that  the  master  'state  and  settle  the 
account  of  C.  L.  Glenn,  as  administrator 
of  Chas.  Roper,  deceased,'  and  report  next 
of  kin  of  said  Chas.  Roper,  deceased.  This 
cause  was  continued  'under  former  order' 
until  spring  term,  1868,  the  death  of  C.  L. 
Glenn  having  been  suggested  at  fall  term, 
1862.  At  spring  term,  1868,  leave  was 
granted  to  make  Jones  W.  Burton,  as 
adm'r  of  C.  L.  Glenn,  and  as  adm'r  de 
bonis  noD  of  Cliarles  Ruper,  deceased,  par- 
ty defendant,  and  again  'referred  to  mas- 
ter to  inquire  for  next  of  kin,  and  state 
account  of  the  estate  of  said  C.  Roper.' 
The  cause  was.  continued 'under  former 
order'  up  to  and  including  fall  term,  1868. 
Nothing  more  was  done  in  this  cause.  At 
spring  term  and  fall  term,  1868,  the  style 
of  the  cause  was '  Wm.  Roper  et  al.  against 
Jones  W.  Burton.' adm'r  de  bonta  aon  of 
Chas.  Roper.'  This  cause  was  never 
transferred  to  civil-issue  docket."  His 
nth.  12th,  13th.  14th.  15th,  and  16th  find- 
ings of  facts  are  as  follows:  "(11)  Jones 
W.  Burton  and  Annie  S.  Glenn,  as  execu- 
tors of  E.  T.  Brodnax,  advertised  for  cred- 
itors, according  to  law,  in  .^uly,  1874.  (12) 
C.  Li.  Glenm  collected  on  the  sale  notes  sev- 
eral thousand  dollars,  a  large  amount  of 
which,  and  the  cash  received  on  the  day 
of  sale,  he  loaned  to  the  firm  of  Smith  & 
Burton,  of  which  firm  said  Jones  W.  Bur- 
ton was  a  member,  and  to  others,  and 
took  notes  payable  to  himself,  as  admin- 
istrator, for  the  same,  which  came  to  the 
bands  of  Jones  W.  Burton  after  he  had 
qaallfied  as  adm'r  de  bouts  noD  of  Chas. 
Roper.  I  do  not  find  the  facts  as  to  solv- 
ency of  the  obligors  of  said  notes;  and  as 
to  the  fact  of  the  bona  tides  or  mala  fides 
or  laches  or  diligence  of  Glenn,  adm'r,  or 
of  Burton,  adm'r  deboofa  ooo,  as  the  same 
are  Immaterial  if  my  conclusions  of  law 
upon  the  facts  found  are  correct.  (13)  The 
firm  of  Burton  &  Smith  were  adjudged 
bankrupts,  and  Jones  W.  Burton,  as  adm'r 
de  bonis  non,  received  from  the  assignee  in 
bankruptcy,  on  the  notes  given  by  the 
firm  to  C.  Li.Glenn  for  the  money  borrowed 
from  him,  a  part  of  the  funds  received 
from  the  sale  of  the  negroes,  which  had 


been  proved  In  bankruptcy  $962.48.  (14) 
Burton,  adm'r  de  bonis  non,  collected 
nothing  from  the  other  sale  notes,  or  from 
any  other  source,  except  the  sum  of  98 
cents.  (15)  Burton,  adm'r  de  bonis  non, 
did  not  use  the  money  collected  from  the 
assignee  in  bankruptcy,  and  could  not  dis- 
tribute the  same,  as  the  next  of  kin  of 
Chas.  Roper  had  not  been  ascertained, 
and,  for  the  same  reason,  could  not  have 
distributed  the  amount  In  Glenn's  hands 
anadminlstered  at  the  time  of  his  death  if 
be  had  collected  it.  (16)  The  breach  of  the 
condition  of  the  bond  complained  of  oc- 
curred after  the  let  of  January,  1869,  and 
before  the  1st  of  March,  1869. " 

The  referee  finds,  as  a  conclusion  of  law, 
that  the  administrator  d.  b.  a.,  Jones  W. . 
Burtcm,  and  his  sureties  are  liable  upon 
his  administration  bond  fur  hi»  default  in 
not  collecting  from  the  estate  of  C.  L. 
Glenn  a  balance  of  f  126.72  in  his  hands  as 
administrator  of  Charles  Kuper.  deceased,- 
on  the  Ist  of  January,  1860,  after  payment 
of  debts,  allotment  of  widow's  j-ear's  al- 
lowance, and  paymentto  her  of  herdistrlb- 
utive  share  of  the  proceeds  of  sale  of  per- 
ishable property,  collection  of  debts,  and 
hire  of  slaves.  He  further  finds  as  conclu- 
sions of  law:  "(2)  Neither  Chalmers  L. 
Glenn  nor  his  sureties  are  liable  upon  his 
administration  bond'  for  the  notes  re- 
ceived nor  the  money  collected  for  price  of 
slaves  sold  by  order  of  the  court  of  equity. 
He  did  not  sell  as  adm'r  of  Clias.  Roper, 
nor  as  'clerk.'  but  as  a 'fit  penjon' ap- 
pointed by  the  court  to  '  make  sale.'  Rev. 
Code.  c.  82.  §  18;  Fanshaw  v.  Fanshaw, 
Busb.  166.  •(3)  Jones  W.  Burton,  adih'r  </e 
bonis  non,  and  the  sureties  are  not  liable 
on  bis  bond  for  the  non-collection  ol  the 
sale  notes  which  came  to  his  hands,  nor 
for  the  non-collection  of  the  notes  received 
by  C.  L.  Glenn  for  the  money  loaned  to 
Burton  &  Smith,  and  others,  which  was 
the  proceeds  of  the  sale  of  slaves.  The 
money  and  notes  were  the  property  of  the 
nextof  kin  of  Charles  Roper,  deceased,  and 
not  of  the  adm'r  of  said  Charles  Ro]>er,  and 
tor  the  same  reason  It  was  not  the  duty 
of  the  adm'r  de  bonis  non  of  Charles  Ro- 
per to  collect  from  the  estate  of  C.  L.  Glenn 
any  amount  for  which  he  might  be  jiable 
individually  on  account  of  his  actions  as 
commissioner  of  the  court  of  equity  (4) 
The  adm'r  de  bonis  non  of  Charles  Roper, 
Jones  W.  Burton,  and  his  sureties,  are  lia- 
ble upon  his  administration  bond  for  such 
amount  as  he  collected  by  virtue  of  his 
othce  and  for  his  intestate's  estate, -to- 
wit,  the  dividends  paid  him  by  the  as- 
signee in  bankruptcy  of  Burton  &  Smith. 
I  hold  the  sureties  liable  in  deference  to  the 
decision  in  Humble  v.  Mebane,  89  N.  C.410, 
in  which  there  was  no  distinction  made 
between  liability  of  principal  and  sureties, 
although  both  were  sued  on  the  bond. 
(h)  The  action  as  to  the  executors  of  E. 
T.  Brodnax  is  barred  by  the  statutes  of 
limitations  (8  years  as  sureties  on  bond  of 
Jones  W.  Burton,  adm'r  de  bonis  non,  and 
7  years  as  executors  after  qualification 
and  advertisement.)  It  is  not  barred  as 
to  J.  W.  Burton,  adm'r  de  bonis  non,  the 
principal  in  this  suit.  Statement  of  ac- 
count of  Jones  W.  Burton,  adm'r  de  bonis 
non  of  Charles  Roper,  deceased : 
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"To  amoniit  In  tamnda  of  C.  L.  Olemi, 

•dm'r  of  Chas  Boper  on  Jan.  1, 1800  t   198  79 

"To  Mnount  raoelTed  from  ominiae  In 
bankrnpU^  of  Burton  &  Smitb,  Mid 
••>•«(  notM 088  44 


«i,(ieoiA 


"Cr. 

"Br  dtsbnxsementa,  costs  of  adminis- 
.  wkUon  and  oonunissions t   917  89 

"Balance  for  distribution t   808  77» 

The  plalntlfiB  filed  the  following  excep- 
tions to  the  report  of  the  referee:  "(1) 
That  the  referee  should  have  found  that 
the  petition  filed  by  Kebecca  Roper  in  the 
county  court  at  August  term,  l(to7.asalnst 
the  next  p(  kin,  and  C.  Glenn  as  adm'r, 
was  filed  for  a  settlement  tind  distribution 
of  the  estate  of  Charles  Roper,  inclading  a 
distribution  of  the  slaves,  and  not  for  a 
'  'division'  of  the  slaves,  as  the  referee  has 
erroneously  found ;  aud  that  said  referee 
should  have  found  that  the  division  of 
the  slaves  of  said  Charles  Roper  was  there- 
in ordered  in  this  wise  only :  that  one-half 
of  said  slaves  should  be  allotted  to  the 
widow,  and  the  residue  of  said  slaves  left 
in  the  hands  of  Chalmers  Olenn,  as  adm'r. 
(2)  Plaintiffs  except  and  say  that  referee 
erred  in  finding:  Ftrat,  that  the  equity 
suit  instituted  at  fall  term,  1869,  was  for 
a  'partition'  of  the  slaves  of  Charles 
Roper  among  the  next  of  kin;  tuid  second, 
that  the  administrator  C.  Ulenn  assented 
to  a  sale  of  the  slaves  for '  partition ; ' 
and  third,  that  said  Glenn  made  report 
of  the  sale  and  signed  it  as  commissioner, 
when  In  fact  the  evidence  shows  that  it 
wa;  a  suit  for  'settlement  and  distrlbn- 
tion '  and  that  C.  Glenn  signed  his  report 
as  administrator  of  Chas.  Roper,  and  not 
a  commissioner,  and  the  referee  sbonid 
have  ao  found  his  facts.  (3)  Plaintiffs  ex- 
cept to  the  finding  by  referee  that  Jones 
W.  Burton  and  Annie  S.  Glenn,  as  execu- 
tors of  E.  T.  Brodnax,  advertised  for  cred- 
itors, according  to  law,  in  July,  1874.  the 
evidence  taken  in  the  case  being  insuffi- 
cient to  warrant  such  finding  by  the  ref- 
eree. (4)  Plaintiffs  except,  because  referee 
did  not  find  that  the  defendant  Burton, 
aa  adm'r  de  bonis  non,  and  the  defendants 
Burton  and  Glenn,  €i8  executors  of  Dr. 
Brodnax,  are  liable  lor  the  debt  of  Geo. 
W.  Burton,  and  also  for  the  debt  of 
George  L.  Aiken,  and  because  of  his  fail- 
ure to  charge  them  with  said  debts,  since 
tlie  evidence  shows  that  with  reasonable 
diligence  he  might  have  collected  these 
debts.  (5)  PlalntiHs  except  to  the  finding 
of  the  referee  that  defendant  Burton,  aa 
adm'r  c/e  bonis  ooi>,dId  not  use  the  money 
collected  by  him  from  the  assignee  in 
bankruptcy,  and  because  he  did  not  find 
as  a  fact  that  said  Burton  did  not  use  said 
money,  or  a  part  of  it.  (6)  Plaintiffs  ex- 
cept, because  the  referee  finds  that  the 
breaches  of  the  bond  complained  of  oc- 
curred between  January  1, 1869,  and  the 
let  day  March,  1869  (7)  Plaintiffs  fur- 
ther except  because  the  referee  failed  to 
charge  the  said  J.  W.  Burton,  adm'r  <fe 
bonlif  non,  and  his  sureties  with  the 
amount  of  money  loaned  by  C.  Glenn,  as 
adm'r.  to  the  firm  of  Burton  &  Smith,  of 


wblcb  flrm  said  J.  W.  Barton  was  a  mem- 
ber. (8)  The  plalnttllB  except  to  the  8d 
eoncloslon  of  law,  tor  that  the  referee 
does  not  find  that  Chalmers  Olenn  and 
bis  sureties  are  liable  on  his  admlniatra- 
tton  bond  for  the  notes  and  money*  re- 
celved  from  sale  of  slaves  made  ander  tbe 
decree  of  the  court  of  equity,  said  slaTee 
having  been  sold  for  distribution,  and  not 
tor  partition,  and  further,  because  said 
referee  finds  that  said  Glenn  and  his  sure- 
ties are  not  so  liable,  the  piaintifTs  except. 
(9)  Plaintiffs  except  to  his  Sd  eonclo- 
slon of  law,  in  that  he  finds  that  said  Bar- 
ton, adm'r  de  bonis  non,  and  his  saretiea 
are  not  liable  tor  the  notes  and  money  re- 
ceived on  the  sales  of  the  slaves  made  un- 
der tbe  order  of  tbe  court  of  equity,  or  for 
the  money  collected  by  Olenn,  and  after- 
wards loaned  to  other  parties,  and  espe- 
cially to  Burton  &  Smith,  and  to  Qeo, 
W.  Burton,  and  Geo.  L.  Aiken,  and  because 
be  did  not  find  that  said  Barton  and  hia 
sureties  were  liable  for  said  money  and 
notes  for  sale  ot  alares,  and  for  the  money 
loaned  out  by  said  Glenn  to  tbe  parties 
above  named,  vis.,  Burton  ft' Smith,  Oeo. 
W.  Burton,  and  Geo.  L.  Aiken.  And  the 
plaintitts  further  except  to  the  conclusion 
ot  the  referee  that  tbe  notes  and  money 
are  the  property  of  tbe  next  of  kin,  and 
not  the  property  ot  the  administrator; 
and  further  because  the  referee  did  not  find 
as  a  concluRion  of  law  that  Burton,  adm'r 
de  bonis  non,  is  estopped  to  deny  that  the 
notes  and  money  are  the  property  vt  tbe 
administrator  by  the  fact  that  be  treated 
the  same  as  such,  and  brougbt  suits  and 
recovered  judgments  in  his  own  name,  as 
such  administrator.  (10)  Plain tlOs  ex- 
cept to  the  conclusion  of  law  6,  wherein 
tbe  referee  finds  as  a  conclusion  ot  law 
that  tbe  action  is  barred  by  the  statute  of 
limitations  as  to  the  estate  ot  E.  T.  Brod- 
nax. (II)  Because  tbe  referee  failed  to 
find  that  C.  L.  Glenn,  as  administrator  of 
Cbaa.  Roper,  was  liable  on  his  bond  tor 
interest  on  the  sum  ot  $126.72  from  Janu- 
ary, 1860,  and  that  J.  W.  Barton,  adm'r 
de  boats  non,  was  liable  for  Interest  on 
the  same,  and  also  for  interest  on  f852.46. 
received  from  theasslgnee  in  bankruptcy." 
On  the  bearing,  and  after  argument  by 
counsel,  bis  honor  ad]adg:ed  "that  all  the 
exceptions  on  the  part  of  the  plain  tills,  as 
well  as  those  on  the  part  ot  the  defend- 
ants, be,  and  tbe  same  are,  overruled,'* 
and  the  report  ot  the  referee  was,  in  all 
things,  confirmed,  and  Jndgraent  rendered 
in  accordance  therewith,  from  which  Judg- 
ment and  rulings  ot  his  honor  the  plain- 
tiffs appealed,  assigning  the  several 
grounds  of  error.  Indicated  by  their  excep- 
tions, and  also  to  the  Judgment  rendered. 
L.  M.  Scott  and  Boyd  it  Johnston,  tor 
appellants.    R.  B.  Glenn,  tor  appellees. 

Davis,  J.,  (after stating  tbe  facts.)  The 
principal  question  involved  in  the  contro- 
versy before  us,  is,  were  Jones  W.  Burton. 
administrator  d.  b.  n.  of  Charles  Roper, 
and  the  sureties  on  his  administration 
bond,  liable  to  the  plalntllfB  by  reason  of 
the  failure  or  neglect  ot  the  said  adminis- 
trator d.  b.  n.  to  collect  or  account  tor 
the  proceeds  of  the  sales  ot  the  slaves 
made  by  Chalmers  L.  Glenn,  under  tbe  de- 
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cree  of  the  coart  of  eqnity  of  BockluKtaam 
county  made  at  the  fall  term,  1859,  of  said 
conrt?  And  this  will  depend  npon  the  tar- 
tbpr  qoestlun,  wa9  Chalmers  L.  Olenn, 
and  the  saretiee  on  his  administration, 
bund,  liable,  as  admlntstratur,  for  the  pro- 
ceeds  of  the  sales  of  said  slaves? 

It  is  insisted  by  the  plaintiffs  that  the 
daves  were  sold  by  Chalmers  L.  Olenn,  as 
administrator  of  Charles  Roper,  deceased, 
for  settlement  and  distribution,  and  not 
tor  a  "division"  of  the  slaves  among  the 
next  of  kin,  and  that  the  referee  erred  la 
his  ninth  flndlUK  of  facts,  as  set  out  In  the 
second  exception.  If  there  was  any  com- 
petent evidence  to  support  the  finding  of 
fact,  it  is  too  well  settled  to  need  citation 
of  authority  that  the  finding  of  the  fact  by 
the  referee,  approved  and  aflBrmed  by  the 
Judge  below,  is  conclusive,  and  cannot  be 
reviewed  by  this  court.  Was  there  any 
evidence  to  support  the  finding  and  to 
show  that  Chalmers  L.  Glenn  acted,  not 
as  administrator  acting  in  the  due  course 
of  the  administration  of  the  assets  of  the 
estate,  but  as  commissioner,  appointed  by 
and  acting  under  the  decree  of  the  court 
as  such,  to  make  the  sales  of  the  slaves  for 
partition  among  the  next  of  kin  under 
the  direction  of  the  court?  The  learned 
counsel,  who  so  ably  argued  the  cause  in 
behalf  of  the  plaintiffs,  says :  "  Before  par- 
tition could  be  asked  for  and  made,  the 
slaves  must  have  passed  from  the  posses- 
sion and  control  of  the  administrator 
Glenn  into  the  possession  of  the  next  of 
kin.  as  tenants  in  common,  and  not  as  dis- 
tributees. The  assent  of  the  administra- 
tor mast  he  given  to  pass  the  property  to 
the  next  of  kin,  and  must  appear  by  some 
visible  sign  or  act.  Here  the  next  of  kin 
were  scattered,  and  even  unknown ;  and 
all  who  were  known  evidently  regarded 
the  slaves  as  In  the  possession  and  con- 
trol of  the  administrator,  as  such.  There 
was  no  purpose  to  change  such  possession 
except  by  sale,  the  proceeds  of  sale  to  be 
and  remain  Inthehan'ds  of  the  administra- 
tor as  such,  under  the  security  of  his 
bond  for  the  safe  custody  f>r  the  money. 
Glenn  took  notes  for  the  purchase  mon- 
ey of  the  slaves  in  his  own  name  as  ad- 
ministrator, collected  the  money  in  part, 
and  loaned  some  of  it  in  bis  own  name  as 
administrator  of  Charles  Roper.  After  the 
death  of  Olenn.  the  administrator  d.fi.  n., 
Jones  W.  Burton,  received  the  notes  and 
bonds  as  a  part  oT  the  estate  of  the  intes- 
tate Roper,  so  considered  and  treated 
them,  and  returned  them  as  such,  and 
brought  suits  and  took  Judgments  on  said 
notee  and  bonds  as  administrator  of 
Roper,  and  collected  some  portions  of  it, 
as  the  estate  of  his  Intestate."  It  abun- 
dantly appears  from  the  evidence  that  the 
slaves  were  not  needed  in  the  administra- 
tion of  the  estate  tu  make  assets  to  pay 
debts, and  it  appears  from  the  record  that 
at  the  November  term,  1857,  of  the  county 
conrt  of  Rockingham,  the  widow  of  Charles 
Roper  being  entitled  to  one-half  of  the 
slaves,  commissioners  theretofore  appoint- 
ed for  that  purpose  allotted  to  the  widow 
certain  slaves,  (naming  them,)  and  cer- 
tain other  slaves  (naming  them)  "to  the 
legatees, "  and  It  further  appears  from  the 
record  that,  for  the  years  1858  and  1859,  the 
v.l23.E.no.8— 22 


slaves  allotted  to  the  legatees  were  hired 
out  by  "C.  L.  Olenn,  administrator  for  the 
legatees  of  Charles  Roper. "  It  further  ap- 
pears that  "the  next  of  kin  were  scattered 
in  different  states,  and  their  names  an^ 
residences  could  not  all  be  ascertained, 
and  certain  of  them,  acting  under  the  ad- 
vice of  learned  and  eminent  counsel,  filed 
a  bill  in  eqnity  for  a  sale  of  the  slaves. " 
Judge  Dillard  says,  in  his  evidence,  "  the 
negroes  having  been  divided,"  a  bill  in  eq- 
uity was  filed,  in  the  name  of  William  M. 
Roper  and  others,  (next  of  kin  of  Charles 
Roper,)  "for  the  sale  of  the  negroes  which 
had  been  set  apart  to  the  next  of  kin." 
The  record  shows  that  the  application  for 
the  sale  was  not  made  by  the  administra- 
tor "for  the  purposes  of  paying  debts  or 
distribution,  or  both."  under  chapter  46. 
§  17,  Rev.  Code,  bat  by  some  of  the  next 
of  kin  of  Charles  Roper,  for  partit'.on,  as 
allowed  in  chapter  82.  §  18,  Id.,  who  al- 
leged that,  besides  the  plaintiffs  named  in 
the  bill,  Charles  Roper,  deceased,  had  two 
brothers  and  four  sisters,  who  left  the 
state  of  Tirginia,  "their  former  place  of 
residence,  20  years  or  more  since,  and  had 
not  been  heard  from  either  by  the  petition- 
ers or  by  the  said  administrator,  after 
diligent  inquiry,"  and  are  presumed  to  be 
dead.  They  further  say  "that  slaves  are 
now  selling  for  a  fair  price,  and,  in  view 
of  the  possibility  of  other  next  of  kin  of 
Charles  Roper  being  discovered  thereafter, 
they  are  advised,  and  the  administrator, 
C.  £>.  Olenn,  concurs,  that  It  would  be  best 
to  sell  the  said  slaves  and  distribute  the 
proceeds,  together  with  all  the  other  per- 
sonal estate,  to  them  as  such  next  of  kin, 
under  proper  provisions  for  the  benefit  of 
others  should  they  be  discovered,"  etc. 
The  administrator  answered,  and  after 
admitting  facts  stated  in  the  petition,  and 
asking  the  court  "to  see  that  he  is  amply 
protected  before  it  shall  decree"  that  the 
complainants  are  entitled  to  the  whole  of 
the  estate  "upon  the  presumption  that 
others  of  the  next  of  kin  are  dead,"  he 
says  that  he  concurs  in  the  opinion  "that 
It  will  be  t>est  to  sell  the  slaves. "  There 
was  a  decree  tor  sale  and  a  sale  in  pursu- 
ance thereof,  as  set  out  In  the  ninth  finding. 
After  the  allotment  and  assignment  of 
one-half  of  the  slaves  to  the  widow,  and 
the  other  half  "to  the  legatees"  by  an  or- 
der of  the  court,  it  appears  from  the  evi- 
dence that  C.  L.  Olenn  hired  them  out  "for 
the  legatees."  It  will  be  observed  that  the 
slaves  were  not  sold  upon  the  application 
of  the  administrator,  as  provided  in  chap- 
ter 46,  §  17,  Rev.  Code.  He  had  adminis- 
tered the  estate  of  the  intestate,  had  paid 
its  debts,  and  was  ready  to  tdrn  the 
slaves  over  to  the  persons,  entitled  to 
them,  and  did  deliver  one-halt  of  them  to 
the  widow,  and  held  the  other  half,  and 
hired  them  out  "for  the  legatees"  or  dis- 
tributees, until,  upon  their  application, 
they  were  sold  by  him  under  a  decree  of 
the  court  of  equity,  and  the  record  shows 
that  be  made  the  sale  "for  the  legatees," 
acting  under  the  authority  of  the  court, 
and  there  was  ample  evidence  to  support 
the  finding  of  fact,  and,  as  was  held  in  the 
case  of  Fanshaw  v.  Fansbaw,  Busb.  166, 
"he  and  his  sureties  were  certainly  not  lia- 
ble upon  his  administration  bond  for  his 
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defanlt,"!!  tbore  had  b«enany;  and  it  is 
but  Just  to  ills  memory  to  say  that  we 
think  the  record  discloses  the  fact  that 
the  administrator,  Gienn, acted  with  care- 
ful regard  to  the  interest  of  tlie  next  of 
kin  uf  bis  intestate,  and  the  proceeds  of 
tbe  sales  of  slaves  made  by  him  were  as 
well  secured  as  reasonable  foresight  conld 
have  secured  them,  (certainly  as  well  se- 
cured as  the  slaves  would  have  been,)  and 
the  losses,  as  shown  by  the  evidence,  oc- 
curred after  he  was  killed,  while  In  the  Con- 
fedprate  army,  on  September  17,  1862,  at 
Gettysburg;  and  upon  tlie  facts  disclosed 
it  is  by  no  means  certain  that  under  the 
mliog  of  this  court  iu  Worthy  v.  Brower, 
93  N.  C.  344,  and  Grant  v.  Reese,  94  N.  C. 
7:20,  tbere  was  any  default  fur  which,  in 
any  event,  be  or  bis  sureties  could  have 
been  held  liable.  We  think  the  case  of 
Fanshaw  v.  Fanshaw,  supra,  fully  sus- 
tains tbe  referee  In  his  conclusions  of  law, 
and  Ills  honor  below  In  his  ruling  as  to 
the  non-llabitlty  of  tho  administrator, and 
his  Bui-eties  on  his  administration  bond. 
But  it  is  said  by  counsel  for  appellant 
that  In  Fansbaw's  Case  the  court  held 
"that  John  Fanshaw,  as  administrator, 
bad  no  rightful  authority  to  sell  the  slaves 
until  he  had  obtained  an  order  of  the 
county  court  for  that  purpose,  and  it  is 
'  not  pretended  that  be  ever  did  obtain 
such  an  order."  In  our  case  he,  Glenn, 
did  obtain  an  order  to  himself  as  adminis- 
trator of  Charles  Roper  to  sell  the  slaves. 
This  is  a  aouble  misapprehension.  (1) 
Fanshaw  did  sell  under  the  authority  of 
an  order  of  the  court  as  commissioner, 
and,  though  "be  returned  an  account  of 
the  dales  of  the  slaves  as  having  been 
made  by  him  as  administrator,"  tbe  court 
held  that  he  and  his  sureties  were  not  con- 
cluded by  that  return.  (2)  Glenn  did  not 
obtain  an  order  to  himself  as  administra- 
tor of  Roper  to  sell  the  slaves.  Tbe  rec- 
ord shows  that  the  order  to  sell  the  slaves 
was  made,  not  upon  the  application  of 
Glenn  as  administrator,  but  upon  the  ap- 

Sllcation  of  the  next  of  kin;  and,  though 
e  took  tlie  bonds  of  tbe  purchasers  to 
himself  as  admir^lstrator,  be  reported  the 
sale  as  made  by  him  "for  the  legatees, "  and 
did  not  report  it  as  made  by  blm  as  ad- 
ministrator, as  was  done  in  Fansbaw's 
Case,  and  In  that  respect  this  case  isstrong- 
er  for  the  defendants. 

But,  without  reference  to  tbe  liability  of 
Glenn  and  tbe  sureties  on  his  adnilnistra- 
tion  bond,  it  is  insisted  by  the  lea^med 
counsel  for  the  plaintiffs  that  as  the  notes 
were  made  payable  to  Chalmers  Glenn, 
as  administrator,  and  after  his  death, and 
the  appointment  of  Burton  as  adminis- 
trator d.  b.  n,  in  1867,  the  latter  received 
tbe  notes  into  his  hands  as  administrator 
d.  b.  B.  as  a  part  of  the  estate  and  assets 
of  bis  intestate,  as  rendered  iu  his  inven- 
tory, brought  suit  on  some  of  the  notes  in 
bis  name  as  administrator  d.  b.  a.,  and, 
on  going  Into  bankruptcy,  he  i-endered  a 
statement  of  them  in  his  schedule  of  debts 
as  due  from  Smith  and  himself  to  himself, 
as  administrator  d.  b.  n.,  and  actually 
received  dividends  as  such  administrator 
from  the  assignee  in  bankruptcy,  he  is  es- 
topped and  cannot  be  beard  to  deny  bis 
liability  and   the  liability  of  the  sureties 


on  bin  bond  therefor,  and  for  thin  poattion 
he  cites,  among  other  authorities.  Mam- 
ble  V.  Mebane,  89  N.  C.  41U,  and  Burke  ▼. 
Turner,  90  N.  C.  688,  in  our  own  reports. 
These  cases  only  go  to  the  extent  of  hold- 
ing that  where  a  guardian  (and  the  same 
rule  would  be  applicable  to  any  other 
fiduciary)  has  received  money  by  virtue 
of  his  office  as  guardian,  and  in  trust  fur 
his  ward,  he  is  chargeable  with  the 
money  so  received,  and  neither  be,  himself, 
nor  his  sureties  can  be  heard  to  say  that 
he  is  not.  There  Is  nothing  In  the  ruling 
of  his  honor  below  in  conflict  with  this 
position.  On  the  contrary,  in  accordance 
with  it,  the  administrator  d.  b.  u.  and  his 
sureties  were  held  to  be  chargeable  with 
tbe  money  actually  received  on  account 
of  the  proceeds  of  the  sales  of  the  slaves, 
and  this  would  have  been  so,  without  -ref- 
erence to  the  liability  of  the  original  ad- 
ministrator, but  when  tbe  liability  lor 
the  slaves  as  assets  in  the  hands  of  the  ad- 
mmlstrator  ceased,  as  it  did  when  tbey 
were  surrendered  as  not  needed  to  pay 
debts,  and  first  divided  between  the 
widow  and  the  next  of  klu,  and  after- 
wards sold  for  partition  at  tbe  instance 
of  the  next  of  kin,  they  became,  in  a  legal 
sense,  goods  administered,  and  the  liabil- 
ity of  the  first  administrator  as  such,  and 
that  of  the  sureties  on  his  bond,  censed, 
and  no  rebpousibility  or  Uatdlity  attaclied 
to  Glenn,  other  than  as  commissioner, 
acting  under  and  subject  to  the  order  of 
the  court,  as  to  the  collection  and  disiioai- 
tlou  of  the  proceeds  of  thesaleoftheslaves, 
as  and  no  more  than  any  other  person 
appointed  by  the  court  to  sell  would  have 
been,  and  any  mistuke  as  to  his  rights  and 
duties  on  tbe  part  of  the  administrator 
could  create  no  liability  as  against  tbe 
sureties  on  his  bond,  except  as  to  tbe  sums 
received  by  virtue  of  his  office.  Fanshaw 
V.  Fanshaw,  Humble  v.  Mebane,  and 
Burke  v.  Turner,  supra. 

This  renders  all  tbe  other  exceptions 
of  the  plaintiffs  immaterial,  and  relieves 
us  of  tbe  nec^slty  of  considering  them, 
except  the  eleventh,  which  relates  to  tbe 
failure  of  tbe  referee  and  the  court  below 
to  charge  the  administrator  with  inter- 
ests on  tbe  sums  named.  The  referee  finds, 
as  a  fact  in  substance.tbat  tlie  adminis- 
trator d.  b.  a.  did  not  use  the  money  col- 
lected either  from  the  assignee  in  bank- 
ruptcy or  from  the  estate  of  Chalmers 
Glenn,  the  former  administrator,  and 
that  be  could  not  distribute  the  sum  be- 
cause all  of  the  next  of  kin  of  Charles 
Roper,  deceased,  had  not  been  ascer- 
tained. Tbe  evidence  shows  that  the  pay- 
ment of  the  money  to  tbe  next  of  kin  was 
delayed  because  of  the  fact  that  the 
names  and  residences  of  all  the  next  of  kin 
of  Charles  Roper  could  nut  be  ascertained, 
and  they  were  not  ascertained,  till  by  the 
report  in  tbe  present  action,  but  the  ob- 
jection is  not  based  upon  the  ground  that 
there  was  no  evidence  to  support  tbe  find- 
ing, or  that  the  finding  was  upon  incom- 
petent evidence,  and  we  cannot  review  the 
finding  of  fact,  except  for  those  causes. 
Upon  the  facts  found,  tliedefendantwasnot 
chargeable  with  Interest.  Grant  v.  Ed- 
wards, 92  N.  C.  442,  and  cases  cited. 

Tbere  was  ^o  error  in   tbe  ruling  of  his 
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bonor  below  of  which  the  plaintiffs  can 
complain,  and  the  jDdffment  most  be  af- 
firmed. 


(87  T«.  246> 

Va.wt»b  ▼. 
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(Supreme  Court  of  Appealt  <tf  Vlarainia.  Deo. 
11,  1U80.) 

Cbdiijiai.  Law— ViNiKa  Facias— OanonoHS 

WaIVID— iNSTBUCTIOSa. 

1.  Under  Code  Va.  |  8166,  which  provides 
that  DO  irregularity  In  any  writ  of  venire  faeUtt 
shall  avail  to  set  aside  a  verdict  unless  uie  ol>- 
Jecting  party  was  injured  thereby,  or  unless  he 
ol>]ectea  l>efore  the  Jury  was  swoni,  it  is  no 
ground  for  arresting  judgment  that  the  list  ao- 
companying  a  writ  of  venir^  contained  more  than 
the  statutory  number  of  names,  or  that  it  pur- 
ported to  l>e  "for  trial  of  felonies"  generally,  in- 
stead of  some  particular  felony,  where  no  objeo- 
tion  to  the  writ  was  made  before  the  Jury  was 
sworn. 

a.  But  the  action  of  the  court  in  ordering  an 
additional  number  of  persons  to  complete  the 
panel  witiiout  a  second  writ  is  eood  ground  for 
arresting  Judgment,  though  the  objection  was  not 
raised  before,  since  the  statute  does  not  obviate 
the  need  of  a  venire. 

8.  Where  there  is  no  certUicate  of  the  facts 
or  the  evidence,  the  refusal  to  give  an  Instruction 
which  Is  abstractlv  correct  is  not  reversible  error, 
since  it  cannot  be  aetermlned  whether  the  iqstruo- 
tlon  was  relevant. 

Error  to  corporation  court  of  L3mch- 
burj?. 

Indictment  for  malicious  assault  with 
Intent  to  maim,  disfliirure,  disable, and  Icill. 
Defendant  waaconvlcted,  and  be  lirlngs  er- 
ror. 

Tb.  iV.  WiUltuns,  tor  plaintiff  in  error. 
The  Attorney  GeoenU,  for  the  Ck>mmon- 
wealth. 

Lkwis,  p.  There  aretwo  assignments  of 
error  upon  which  the  case  has  been  sub- 
mitted. 

The  first  relates  to  the  overrnling  of  the 
motion  in  arrent  of  Judgment.  The  bill 
of  exceptions  states  that  on  the  2d  day  of 
OctotMir,  iHdO,  prior  to  the  term  at  which 
the  prisoner  was  tried,  a  writ  of  venire 
fyctoB  was  issued  in  due  form  for  the  trial, 
and  that  the  ]udge  of  the  court  gave  the 
sergeant  to  whom  the  writ  was  directed 
a  list  of  Sttpersons,  which  list  was  indorsed 
as  follows:  "Summon  as  ren/re  for  trial 
of  felonies  to  Monday,  October  6,1890;" 
that,  when  the  case  was  called  for  trial. 
It  was  found  that,  of  the  persons  whose 
names  were  upon  the  said  list,  a  sufficient 
number  of  Jurors  to  constitute  a  panel  of 
16,  free  from  exception,  could  not  be  had, 
whereupon  the  court,  without  directing 
another  venire,  ordered  the  sergeant  to 
e<implete  the  panel  by  summoning  6  per- 
sons whose  names  were  upon  a  list  made 
by  the  sergeant,  and  adopted  by  thecourt, 
who  were  accordingly  summoned,  but 
without  a  writ  of  venire  facias  issued  by 
the  cleric.  No  objection,  however,  on  this 
ground,  appears  to  have  l>een  made  before 
the  swearing  of  the  jury.  Section  4018  of 
tbeCode  enacts  as  foIhiwH:  "The  writ  of 
venire  faeiaa  in  case  of  felony  shall  com- 
mand the  otUcer  to  whom  It  is  directed 
to  summon  twenty  persons  of  his  county 
or  corporation,  to  be  taken  from  a  list  to 
be  furnished  him  by  the  court  of  such  coun- 
ty or  corporation,  or  the  Judge  thereof,  re- 


siding remote  from  the  place  where  the  of- 
fense is  charged  to  have  been  committed, 
end  qualified  in  other  respects  to  serve  as 
Jurors,  to  attend  thecourt  wherein  theae- 
cosed  Is  to  be  tried,  on  the  first  day  of  the 
next  term  thereof,  or  at  such  other  time 
as  the  court  or  Judge  may  direct."  And, 
by  the  following  section,  it  is  provided 
that,  "  where  a  snfilcient  number  uf  Jurors 
to  constitute  a  panel  of  16  free  from  ex- 
ception cannot  be  had  from  those  sum- 
moned and  Id  attendance,  the  court  may 
direct  another  venire  facias,  and  cause  to 
be  summoned  from  the  by-standers,  or 
from  a  list  to  be  furnished  by  the  court,  so 
many  persons  as  may  be  deemed  necessary 
to  complete  the  said  panel."  It  will  thus 
be  seen  that  the  action  of  the  judge  in 
originally  furnishing  a  list  containing  the 
names  ot  not  20  only,  but  29  persons,  was 
irregular.  The  list  was  also  irregular  In 
that  it  purported  to  be  "for  trial  of  felo- 
nies "  generally ;  for  although  the  statute 
provides  that,  if  more  than  two  cases  are 
to  be  tried  at  one  term,  only  two  Jurora 
shall  be  summoned,  unless  the  court  or 
Judge  otherwise  direct,  yet  there  must  be 
a  separate  venire  facias,  and  a  separate 
list  of  20  names  for  each  jury  sumnitmed. 
Code,  §  4018.  But,  as  no  objection  on  that 
ground  was  made  until  after  verdict,  the 
objection  came  too  late,  it  not  appearing 
that  the  prisoner  was  injured  by  the  irreg- 
ularity. By  section  3156  of  the  Code  it  is 
provided  that  "no  irregularity  in  any  writ 
of  venire  facias,  or  In  the  drawing,  sum- 
moning, returning,  or  impaneling  of  Ju- 
rors, shall  be  sufficient  to  set  aside  a  ver- 
dict, unless  the  party  making  the  objec- 
tion was  injured  by  theirregularity,  or  un- 
less the  objection  was  made  before  the 
sweariug  of  the  Jury."  The  statute  em- 
bodied In  this  section  was  originally  in- 
tended to  apply  to  civil  cases  only,  but,  by 
a  recent  act  of  the  legislature,  it  is  made 
to  apply  to  jurors  and  juries  in  all  cases, 
criminal  as  well  as  civil.  Acts  1887-88,  p. 
18.  It  had  been  previously  extended  to 
Jurors  in  cases  of  misdemeanor.  Code,  { 
4048. 

The  objection,  however,  to  the  action  ot 
the  court  in  ordering  an  additional 
number  ot  persons  to  be  summoned  to 
complete  the  panel,  without  directing  an- 
other venire  facias,  is  well  taken.  This 
court  has  repeatedly  decided  that  a  venire 
is  an  indispensable  process,  both  at  com- 
mon law,  and  under  the  statute,  to  au- 
thorize an  officer  to  summon  a  jury  in  a 
felony  case,  and  that  the  courts  have  no 
power  to  dispense  with  It,  although,  as 
was  said  by  Spicncrk,  C.  J  ,  in  People  v. 
McKay,  18  Johns.  212,  they  may  not  be 
able  to  perceive  much  use  In  continuing 
it.  The  objection,  therefore,  was  in  time, 
although  made  for  the  first  time  on  mo- 
tion in  arrest  of  judgment;  for,  as  was 
held  in  Jones'  Case,  ante,  226,  (decided  at 
the  present  term, )  the  act  ot  the  legisla- 
ture above  mentioned  was  Intended  to 
cure  any  irregularity  in  the  writ  ot  ve- 
nire facias  not  to  the  prejudice  of  the  ac- 
cused, if  not  objected  to  before  the 
swearing  ot  the  jury,  but  not  to  apply  to 
a  felony  case  in  which  there  was  a  failure 
to  issue  a  venire  when  and  as  often  as  a 
venire  Is  required ;  so  that,  in  this  partlc- 
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ular.   Hall's  Case,  80  Va.  655,  la  not  af- 
fected by  tbat  act. 

Tbe  aecoud  and  lost  asaignment  of  error 
relates  to  the  refusal  of  the  trial  court  to 
slve  to  the  Jnry  tbe  following  instruction 
offered  by  the  prisoner:  "Tbe  court  in- 
structs the  jury  that  the  Intent  ,to  disable, 
charged  in  the  Indictment,  must  be  under- 
stood as  of  a  permanent  disability,  and 
not  merely  one  which  may  be  temporary. " 
As  an  abstract  proposition,  this  instruc- 
tion is  right.  1  Buss.  Crimes, 598.  But,  as 
there  is  no  certificate  either  of  the  facts  or 
of  the  evidence,  we  are  not  able  to  perceive 
from  the  record  whether  or  not  the  In- 
struction was  relevant  to  the  case  before 
the  Jury;  and,  if  it  was  not  relevant,  then 
there  was  no  error  in  refusing  to  give  It. 
Railroad  Co.  v.  Moose,  88  Va.  827,  3  8.  E. 
Rep.  796.  For  the  reasons,  however,  al- 
ready stated,  the  Judgment  must  be  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

(87  Va.  148) 

Hampton  ▼.  Haufton. 

(Swimme  Court  of  A.%meal»  of  VirgMa.    Deo. 
4,  1890.) 

DrvoBOB— Adultxbt— Eymufoi. 

L  Under  Code  Va.  1887,  |  8260,  p.  661,  pro- 
Tidlng  that  in  suits  for  divorce  the  bill  shall  not 
be  taken  as  confessed,  and  whether  defendant 
answer  or  not  the  cause  shall  be  heard  independ- 
ently of  the  admissions  of  either  party,  in  a  suit 
for  divorce  on  the  ground  of  adolteiy,  evidence 
that  defendant  had  admitted  the -charge  of  adul- 
tray,  and  a  letter  from  her  porporting  to  admit 
it,  are  inadmissible. 

a.  The  burden  is  on  complainant  to  establish, 
by  fnll,  clear,  and  adeqnate  evidence,  the  charges 
made  in  his  bill. 

S.  The  bill  charged  adultery  with  oomplidn- 
ant's  brother,  but  charged  no  si>eciflc  act  of  adul- 
tei7,  and  no  sach  act  was  proved.  Complain- 
ant's witnesses  testified  only  to  acts  of  doubtful 
propriety  between  defendant  and  complainant's 
brother,  which  tiiey  said  occurred  many  years 
before,  and  of  which  they  had  never  previously 
spoken.  Complainant's  brother  positively  denied 
tnem,  and  also  the  charge  of  adultery.  Com- 
plainant first  mentioned  nis  suspicions  of  his 
wife's  infidelity  shortly  after  he  had  disposed  of 
<U1  his  property,  for  which  his  wife  had  sisned 
the  deed,  and  after  he  had  secured  the  pundiase 
■  money.  Two  witnesses  testified  that  complain- 
ant admitted  that  he  had  used  unfair  means  to 
get  his  -wife  to  confess  the  charge.  He  remained 
on  friendly  terms  with  his  brother  for  months 
after  such  alleged  confession.  Beid,  that  a  de- 
cree fur  complainant  was  erroneous,  and  the  bill 
should  be  dismissed. 

J.  B.  McCahe,  for  appellant.  J.  B.  Alex- 
ander and  E.  Nichols,  for  appellee. 


Fauntlkrot.  J.  The  petition  of  Mrs. 
Monemia  F.  Hampton,  wife  of  Jonah  Nich- 
ols Hampton,  represents  that  she  is  ag- 
grieved by  a  decree  of  the  circuit  court  of 
Loudoun  county,  rendered  on  the  18th day 
of  October,  1888, in  a  cause  therein  pending 
In  which  the  said  Jonah  N.  Hampton  Is 
complainant  and  she,  tbe  petitioner.  Is  de- 
fendant. The  bill  charged  adultery  com- 
mitted by  the  defendant  with  J.  Frank 
Hampton,  the  brother  of  the  compainant; 
and  tbe  court  made  the  decree  appealed 
from,  That  the  charge  of  adultery  against 
tbe  defendant  made  In  tbe  bill  wcu  fully 


proved,  and  "adjudged,  ordered,  and  de- 
creed that  the  .marriage  between  tbe  said 
Jonah  N.  Hampton  and  Monemia  F. 
Hampton  be  dissolved  and  annulled;  and 
that  he  is  hereby  forever  divorced  from 
his  said  wife,  Monnmia  F.  Hampton,  {Die 
Stocks;)  and  all  her  right,  title,  and  in- 
terest In  and  to  the  property,  real  and  per- 
sonal, of  said  Jonah  N.  Hampton,  snail 
henceforth  cease  and  determine;  and  he 
shall  retain  and  be  entitled  to  the  custody 
of  bis  child. "  With  the  bill  a  letter,  pur- 
porting to  have  admitted  the  fact  of  the 
adultery,  as  charged  In  the  bill,  waa  filed 
as  a  part  of  the  bill ;  and  the  testimony  of 
the  complalnant's.mother  and  others  was 
taken  to  prove  the  admission  of  the  de. 
fendant  of  ber  adultery  with  tbe  brother 
of  the  complainant.  Tbe  testimony  and 
explanations  uf  the  defendant  wife  werw 
excluded ;  and  as  tbe  court  expressed  no 
opinion,  and  alleged  no  reason,  specifical- 
ly, the  presumption  is  that  tbe  decision  of 
the  court  was,  in  a  great  measure,  influ- 
enced by  the  letter  and  alleged  admissions. 
These  should  have  been  excluded,  ander 
the  law.  Section  2280,  p. -561,  Coda  U87: 
"Such  suit  shall  be  instituted  and  con- 
ducted as  other  suits  In  equity,  except 
that  the  bill  shall  not  be  taken  for  con- 
fessed ;  and  whether  defendant  answer,  or 
not,  tbecauseshall  be  beard  Independently 
of  tbe  admissions  of  either  party.  In  the 
pleadings  or  otherwise. "  1  Minor,  Inst. 
256,  says:  "It  Is  an  established  maxim 
that  a  divorce  is  never  to  be  decreed  for 
adultery,  (or,  indeed,  for  any  other  canae,) 
upon  the  confession  of  the  parties,  merely, 
without  auxiliary  proofs;  experience  hav- 
ing shown  that  such  a  practice  is  productive 
of  collusion,  and  other  flagitious  fraada." 
Tbe  defendant  wife  answered  tbe  bill,  and, 
responding  to  Its  charges,  utterly  denied 
them,  and  most  emphatically  tbe  charge 
of  adultery.  After  narrating  what  did 
occur,  and  how  her  husband  had  deliber- 
ately and  systematically  practiced  opon 
her  hopes  and  her  fears,  by  persuamon, 
threats,  and  promises,  to  inveigle  and 
drive  her  into  the  alleged  confession,  tbe 
answer  says :  "  He  was  the  stronger,  and 
she  tbe  weaker,  party,  in  distress,  and 
without  suspicion  that  the  so-called 'ad- 
mission,' thus  extorted  from  her,  would 
be  used  against  her  to  accomplish  her  ruin 
and  disgrace.  He  first  divested  her  of  all 
ber  property  rights,  and  placed  his  own 
beyond  reach,  and  then  threatened  sepa- 
ration, and  loss  of  her  only  child,  wbich 
be  executed  by  taking  possession  of  taim, 
and  sending  her  to  her  father's,  and 
throwing  her  out  upon  the  world,  helpless. 
Impoverished,  and  disgraced.  But  one 
conclusion  can  be  formed,  that  he  baa 
gone  deliberately  to  work  to  defraud  her 
of  her  property  rights,  and  to  secure  a  di- 
vorce by  false  and  fraudulent  pretexts. 
Respondent  asseverates,  her  entire  Inno- 
cence of  thechargpof  adultery  with  said  J. 
Frank  Hampton,  or  with  any  other  per- 
son. She  protests  against  the  loos,>  and  . 
Indefinite  expressions  used  by  her  In  the 
letter  filed,  or  before  bis  mother,  or  her 
father,  being  used  as  evidence  against  her 
to  show  her  guilt  as  an  adulteress;  and 
she  calls  for  strict  proof  of  any  act  of 
adultery ;  and,  if  the  brother  la  not  an  ac- 
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complice,  he  will  respond,  and  say  Wheth- 
er aucb  unnatural  conduct  as  is  ascribed  to 
talm  be  true  or  not;  and  to  him  she  loolcs 
with  confidence  for  complete  exculpation 
and  Yindicatiun."  This. answer,  tbough 
not  in  ttsell  evidence,  or  having  the  eBect 
of  an  answer  called  for  under  oath,  yet 
maliefl  up  the  issue,  and  calls  for  fall  and 
strict  proof  of  the  charges  made  In  the 
bili ;  and  by  the  nature  of  the  cause,  even 
If  there  were  no  denial  in  the  answer,  or 
no  answer  In  the  cause,  or  though  it  ex- 
preanly  and  unqualifiedly  admitted  the 
cbargee  of  the  bill,  yet  the  complainant  is 
nnder  the  obligation  to  establish,  by  full, 
clear,  and  adequate  evidence,  the  charges 
made  In  bis  bill,  and  not  merely  to  create 
Inference,  suspicion,  or  doubt;  which,  we 
think,  is  all  that  he  has  done,  even  by  his 
own  witnesses,  and  leaving  out  of  view 
the  testimony  of  the  numerous,  weighty, 
and  unimpeachable  witnesses  who  prove 
the  truth  of  the  positive  statements  made 
In  the  defendant's  answer  as  to  the  con- 
duct and  motive  of  the  complainant  in 
procuring  the  alleged  admissions  from  the 
defendant  by  threats  of  desertion  and  dis- 
grace and  deprivation  of  her  child.  If  she 
would  not  confess,  and  by  promises  of 
eondonement,  forgiveness,  and  happy  rec- 
onciliation, and  the  society  and  custody 
of  her  child  and  home,  if  she  would  confess. 
"A  confession  forced  from  the  mind  by 
the  flattery  of  hope,  or  by  the  torture  of 
fear,  comes  In  so  questionable  a  shape, 
when  it  Is  to  be  considered,  as  the  evidence 
of  guilt,  that  no  credit  ought  to  be  given 
to  It,  and  therefore  It  is  rejected  "  1  Greenl. 
Ev.  §  219.  "It  Is  a  principle  extending 
through  alt  the  departments  of  our  law 
that  an  act  brought  about  by  fraud,  or  by 
daress,  whoever  the  party  may  be,  is  void. 
♦  •  •  The  principle  is  that  when  the 
will  Is  taken  captive,  and  so  does  not  act 
freely,  the  thing  apparently  done  by  It, 
yet  not  really  so,  shall  not  bind  the  doer. 
Now,  in  the  relation  of  marriage,  the  hus- 
band Is  recognized  b^'  the  law  as,  in  a  cer- 
tain sense,  holdinsr  the  wife  in  subjection. " 
See  2  BIsh.  Mar  Worn.  §  478.  "One  form  in 
which  the  marital  influence  Is  brought  to 
bear  Improperly  upon  the  wife  occurs 
where  the  husband  threatens  to  separate 
from  her."  Id.  §  479.  "Looking  at  the 
reason  of  things,  if,  as  Is  well  settled,  a 
tbreat  of  injury  to  goods  and  other  prop- 
erty, a  threat  of  battery,  or  of  Illegal 
Imprisonment,  are  held  sufflclent  to  con- 
stitute duress,  and  to  avoid  a  contract, 
un  the  ground  that  they  take  away  free- 
dom of  action,  and  are  calculated  to  over- 
come the  mind  of  a  person  of  ordinary 
flrmness  when  believed  in.  It  wouM  seem 
too  clear  for  argument  that  equal  effect 
ought  to  be  given  to  a  threat  by  a  hus- 
band tn  abandon  bis  wife  and  turn  her 
out  upon  the  world  to  shift  for  herself  in 
the  anomalous  condition  of  a  wife  with- 
oat  a  husband.  If  the  degree  of  injury  ap- 
prehended, and  its  almost  remediless  nat- 
ure, are  to  be  taken  into  account,  (and 
not  to  do  so  would  be  irrational,)  then, 
certainly,  In  these  respects  the  abandon- 
ment of  a  wife  by  her  husband  Is  far  in  ex- 
cess of  a  battery  to  the  person,  or  a  tres- 
pass upon  the  goods,  and  stands  upon 
stronger  ground. "    Tapley  v.  Tapley,  10 


Minn.  448,  (Oil.  860.)  "The  wife  is  deemed 
the  weaker  party,  and,  as  a  sort  of  general 
rule,  Is  excused  for  what  she  does  through 
the  husband's  constraint."  2  Blsh.  Mar. 
Wom.  8  479. 

The  bill  charges  no  speclflc  act  of  adul- 
tery, neither  time,  place,  nor  circnmatance; 
and  there  Is  nothing  in  the  testimony  of 
the  complainant's  own  witnesses  as  to 
any  act  of  adultery.  Even  his  three  negro 
witnesses  (one  of  whom,  a  servant  boy, 
was  proved  by  respectable  cltisens  of  the 
neighborhood  to  be  utterly  unworthy  of 
belief  on  oath;  and  another,  a  negro 
woman,  who  had  been  discharged  from 
the  service  by  the  defendant;  and  the 
third,  a  negro  woman,  who,  with  her  bus* 
band,  had  been  long  years  before  in  the 
service  of  the  defendant,  and  who  is  not 
corroborated  by  her  husband)  testify  only 
to  certain  acts  ot  doubtful  propriety, 
which  they  say  occurred  manyyears  prior 
to  their  testifying  in  the  suit ;  and  which, 
with  the  alleged  mention  to  one  person 
by  one  of  them  after  the  lapseoftwo  years, 
they  never  mentioned  or  remarked  upon 
in  all  that  time,  nor  until  drummed  up  by 
the  complainant  for  the  purposes  of  this 
suit.  The  complainant  says  that  he  and 
the  defendant  were  married  in  April,  1879. 
"That  during  all  said  time,  to  1886, 
[March.]  he  was  true  and  faithful  to  his 
said  wife;  •  •  •  was  kind,  affection- 
ate, and  devoted  to  her,  and  was  In  her 
society  as  much  as  his  business  engage- 
ments would  permit;  and,  until  about 
the  time  ot  their  separation,  March  18, 
1886,  had  confidence  in  her  virtue,  devo- 
tion, and  fidelity  to  him . "  Tb  at  his  appre- 
hensions In  regard  to  his  said  wife's  virtue 
and  fidelity  to  him  were  first  awakened 
In  (March)  the  early  part  of  1886,  by  cer- 
tain circumstances  Indicating  that  she 
was  euciente,  which  was  followed  soon 
after  by  a  miscarriage.  The  record  shows 
that  the  sickness,  to  which  alone  be  could 
refer,  occurred  about  the  middle  of  De- 
cember, 1885;  and,  though  both  the  physi- 
cians who  attended  her  in  that  sickness 
were  put  upon  the  witness  stand  by  the 
complainant,  neither  of  them  spoke  of  or 
referred  to  a  miscarriage.  Thebill  charges 
the  alleged  pregnancy  of  his  wife  to  the 
criminal  Intercourse  of  complainant's 
brother,  J.  Frank  Hampton,  though  dur- 
ing ail  the  time,  from  the  day  of  his  mar- 
riage up  to  the  separation,  in  the  middle 
of  March,  1886,  he  was  at  his  home;  had 
free  access  to  his  wife;  slept  with  her; 
was  "kind,  affectionate,  and  devoted  to 
her;"  had  undoubting "confidence  In  her 
virtue,  devotion,  and  fidelity  to  him;" 
and  alleges  no  reason  why  he  himself  was 
not  the  cause  of  her  pretended  pregnancy. 
His  brother,  J.  Frank  Hampton,  whom 
be  charges  to  have  caused  the  alleged 
pregnancy  of  the  defendant,  (without  a 
particle  of  proof  to  show  access,  or  op- 
portunity, or  occasion,)  bad  married  in 
December,  1884,  and  had  moved  away 
from  his  grandmother's  homestead,  where, 
up  to  his  marriage,  he  had  lived  and  man- 
aged the  farm,  in  common  with  the  com- 
plainant and  the  defendant,  their  grand- 
mother, and  their  maiden  aunt,  all  living 
as  one  family,  and  where  the  room  which 
was  occupied  as  a  sleeping-room  by  the 
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coiuplainaDt  and  bts  wife  was  ased  by  tbe 
family  as  the  habitual  sittiDfj-room,  and 
where  the  complainant  and  J.  Frank 
Hampton  (who  were  brothers,  and  part- 
ners in  buBiness)  kept  their  papers,  and 
transacted  their  mutual  accounts  In  tbe 
day-time,  and  late  at  niRht.  No  presump- 
tion of  suilt  can  be  raised  from  the  fact  of 
J.  Frank  Hampton's  being  seen  in  this 
room,  whicb  was  the  family  stiting-room, 
and  tbe  basiness  repository  of  himself  and 
the  complainant,  his  brother  and  partner. 
Pollock  V.  Pollock,  n  N.  Y.  187. 

J.  Frank  Hampton  was  examined  as  a 
witness  in  this  case,  and  his  testimony, 
both  in  chief,  and  on  cross-examination 
at  very  great  length  and  minateness.  is 
distinct,  positive,  consistent,  throughout, 
dignified  and  impressive.  He  denies, 
wholly,  the  charge  of  criminal,  or  even  Im- 
pn»per,  intercourse  or  familiarity  with  the 
defendant,  ever  or  at  any  time  as  made  in 
tbe  bill;  and  be  utterly  denies  the  Familiar- 
ty  as  testified  to  by  the  negro  witnesses  to 
have  been  observed  by  them  five  or  more 
years  previous  to  the  17th  of  March,  1886, — 
the  date  of  tbe  complainant's  first  "appre- 
hensions." In  answer  to  the  question: 
"  When,  where,  and  from  whom  did  you 
first  hear  that  your  brother  charged  im- 
proper relations  between  his  wife  and 
fourscif?  Give  all  the  clrcumstanees, " — 
he  said:  "It  was  the  17th  of  March,  1886. 
It  was  at  my  mother's  and  from  her.  The 
first  of  it  was  Nick  Hampton  came  to  my 
house  the  night  of  the  17th  of  March,  1886, 
and  asked  me  to  go  up  home  with  him  to 
see  one  of  my  sisters  that  was  lying  very 
low  at  tbe  time,  and  also  to  settle  a  mill 
account  on  tbe  road  at  Taylor's  mill  as 
we  went.  •  •  •  We  went  on  up  to  my 
mother's  then.  •  •  •  i  went  in,  and 
she  said  she  had  bad  news  to  tell  me.  I 
asked  her  what  it  was,  and  she  went 
on  to  tell  me  that  Nick  had  accused  me.  of 
being  too  intimate  with  his  wife.  I  told 
her  (bat  he  accused  me  wrongfully ;  that 
there  was  nothing  of  tbe  kind.  She  went 
on  with  a  history  to  tell  me  about  what  I 
had  been  accused  of ;  and  I  told  her  that 
there  was  not  a  word  of  it  so.  About 
that  time  Nick  came  in  the  room  where 
we  were,  and  she  tried  in  every  way  to  get 
me  to  acknowledge  it,  and  she  could  not 
do  it.  1  told  her  there  was  not  a  word  of 
it  so,  and  I  couldn't  acknowledge  it.  We 
talked  there  for  an  hour  or  two.  Raised 
quite  a  diatarbanoe  finally.  We  got  Into 
a  little  dispute,— that  is,  me  and  Nick; 
and  he  said  he  didn't  wish  any  trouble  be- 
tween me  and  him.  I  told  liim  all  right, 
if  ho  didn't  want  any  trouble,  1  wouldn't 
urge  any ;  that  I  was  wrongfully  accused, 
and  was  veiy  mad.  We  then  left  that 
room,  and  we  came  into  the  bedroom 
adjoining,  and  we  talked  the  matter  over 
there  for  some  time.  He  had  taken  his 
wife  up  tbere  that  same  evening  of  the 
17th,  and  ma  told  nie  something  his  wife 
had  said;  that'  she  had  acknowledged  to 
this  before  her;  that  she  had  first  asked 
his  wife  tbe  question  in  that  same  bed- 
room we  were  then  In,  and  she  didn't  get 
a  satisfactory  answer;  and  then  his  wife 
went  to  tbe  buggy  to  go  home,  and  Nick 
didn't  come  out  at  that  time,  and  ma 
went  out  to  the  baggy  and  asked  her  the 


same  question  out  there,  where  she  said 
sbsgot  asatisfactoryanswe^.  We  stayed 
there  nntll  between  11  and  12  o'clock, 
when  we  started  home.  We  talked  of  the 
matter  as  we  went  along,  sometimes.  He 
asked  me  what  I  supposed  my  wife  was 
going  to  do  when  she  heard  this?  I  told 
that  she  had  too  much  sense  to  believe 
anything  like  this;  and  he  said,  'She  would 
be  pretty  apt  to  leave  you.'  Weseparated 
near  my  house  that  night.  As  we  parted, 
I  asked  him  to  send  for  her  father  to  meet 
at  his  house  the  next  morning,  and  he  said 
he  would  do  it.  The  reason  why  I  asked 
him  to  send  for  Mr.  Stocks  was  that  I 
didn't  believe  she  would  acknowledge  to 
anything  of  the  kind  in  the  presence  of  lier 
father.  The  understanding  was  that  I 
was  to  meet  him  [Mr.  Stocks]  down  thera 
at  his  house.  When  I  saw  Mr.  Stocks  go 
by,  I  started  down  there,  me  and  my  wife. 
When  I  got  tbere,  Mr.  Stocks  was  there, 
and  I  found  Mr.  Stocks,  Nick,  and  bis 
wife,  at  the  corn-crib.  They  were  talking 
when  me  and  my  wife  came  up.  They  all 
spoke,  and  stood  there  a  moment  or  so 
in  silence.  Nick  began  the  conversa- 
tion. First,  be  said:  'Monemia,  here  la 
Frank  aud  bis  wife,  and  your  father.  I 
want  yoQ  to  say  what  yon  have  said,  or 
you  know  your  doom.'  See  seemed  to  be 
In  great  distress,  and  commenced  crying, 
and  started  to  say  something.  Then  my 
wife  stepped  towards  her,  and  said: 
'Monemia,  it  must  be  some  one  else;  it 
can't  be  Frank.'  And  she  said.  In  a  cry- 
ing and  sobbing  manner:  'No;  nobody.* 
Well,  about  tbe  time  ourconversatlon  bad 
ended,  it  was  for  a  moment  or  two.  Aunt 
Lydia  btepped  out  of  the  house,  and  came 
up  towards  ns,  to  where  we  were,  and 
my  wife  said  to  her,  when  she  got  near 
enough:  'Ckiusin  Lydia,  did  you  ever  see 
anything  wrong  between  Frank  and  Nick's 
wife?*  And  she  said, 'No,  indeed;'  that 
she  had  no  idea  of  such  a  thing;  that  she 
bad  never  seen  anything  wrong  between 
them  at  all.  And  my  wife  went  on  to  tell 
Aunt  Lydia  that  Nick  accused  me  of  be- 
ing too  intimate  with  his  wife.  Sbe  said 
it  was  the  first  she  had  ever  beard  of  it, 
and  she  had  no  idea  of  anything  of  the 
kind.  Our  main  conversation  broke  up 
about  this  time,  and  we  separated.  Mr. 
Stocks  started  home  afoot,  and  Nick  told 
him  he  could  have  his  horse  to  ride  home. 
Finally  he  accepted  of  It  and  rode  home. 
Nick  then  asked  his  wife  to  get  ready  to 
go  up  home,  and  have  a  talk  with  her 
mother.  While  he  had  the  horses  hitched, 
sbe  got  ready,  got  in  the  buggy,  and  he 
took  her  home,  and  there  Is  where  he  left 
her.  He  [Nick]  has  talked  to  me  a  good 
deal.  A  good  many  times  he  has  worked 
every  way  to  get  me  to  acknowledge  to  it, 
in  way  of  talking  to  me.  He  told  me 
about  what  the  doctors  told  him  was  all 
the  ground  he  had  to  go  on.  He  said  the 
doctors  told  him  that  there  was  an  abor- 
tion." 

This  witness,  in  answer  to  the  question 
bow  often  he  was  in  Mrs.  Hampton's  (the 
defendant's)  room,  and  all  the  circum- 
stances of  his  being  there,  said:  "I  was 
in  there  often.  It  was  a  room  we  used  for 
a  sitting-room.  I  kept  my  books— the 
books  of  the  firm — in   there.    I  kept  the 
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books  myeelt, .  and  occasionally  a  Jag, 
when  we  bad  one.  I  went  there  to  tdt, 
and  attend  to  my  business  there.  I  was 
tliere  at  all  times, — every  night  when  I 
saw  proper.  He,  my  brother,  and  I  used 
to  Bit  np  there  together.  The  oldest  child 
wan  not  healthy;  sick  most  of  the  time 
while  it  did  live,  and  I  used  to  help  atteml 
to  Ir ;  at  bis  request  and  hers,  to  help  all 
I  could,  I  sat  np  there  night  after  night 
with  It. "  This  witness  is  fully  corrobo- 
rated  by  all  the  persons  who  were  present 
at  the  meeting  at  the  com-crlb  (the  de- 
tails of  wbich  he  has  given)  by  Mahlon 
Stocks  and  Mrs.  J.Frank  Hampton.  They 
both  say  that  the  complainant  said  to  bis 
wife:  ** Monemia,  here  is  Frank  and  bis 
wife  and  your  father.  Say  what  you  have 
already  said,  or  you  know  your  doom." 
And  tbeyali  concur  in  saying  that  she,  be- 
ing grievously  distressed,  made  somn 
mumbliug  reply,  not  distinct  at  all.  And 
they  all  say  that  Lydia  Nichols  was  not 
at  or  on  the  scene  at  that  time,  and  that, 
when  she  did  come  to  them,  she  said,  in 
reply  to  Mrs.  J.  Frank  Hampton's  state- 
ment, and  inquiring  if  she  had  ever  seen 
anything  wrong  between  J.  Frank  Hamp- 
ton and  Nick's  wife,  that  she  never  had,  and 
tliat  she  was  surprised,  and  was  at  the 
first  of  It.  This  witness,  Lydia  Nichols, 
Is  a  spinster,  50  years  of  age,  and  the  aunt 
of  the  complainant,  and  lived  In  the  house 
with  complainant  and  bis  wife  all  the 
time.  She  was  a  witness  for  complain- 
ant, and,  having  testified  that  she  had 
observed  undue  andlmproper  conduct  be- 
tween J.  Frank  Hampton -and  J.  Nick 
Hampton's  wife,  (of  which  she  never  ap- 
prised her  nephew  .T.Nick  Hampton,)  was 
asked:  "What  did  you  observe?  When 
did  you  see  any  familiarities  between 
Frank  and  Nick's  wife?  And  state  all 
that  you  saw  to  Induce  such  belief?"  To 
wbich  she  answered:  "I  would  see  them 
sitting  together — she  sitting  in  his  lap — 
talking  together.  She  would  go  after  him 
to  the  bam  when  he  was  out,  and  tbey 
were  ap-stairs  together. "  And  then  in  an- 
swer to  the  question,  "-On  what  terms 
were  yon  with  Mrs.  Hampton  during  the 
period  from  ber  marriage  in  liS79  to  the 
separation  in  1886? "sbe  said:  "We  were 
on  good  terms.  Sometimes  we  bad  a 
word  or  two,  but  we  got  friendly  again. 
I  had  nothing  against  her.  I  was  not  an 
enemy  to  ber.  I  always  waited  on  them, 
and  done  what  I  could  when  she  and  the 
child  were  sick,  and  he,  Elwood,  was  sick 
aheap.  I  always  thought  a  great  deal  of 
the  child,  and  her  too,  and  that  good 
opinion  continued  up  to  the  separation." 
The  witnesses  of  the  complainant  (ex- 
cept the  three  negroes)  testified  of  the  de- 
fendant as  an  amiable, industrious, thrifty 
wife,  kind  and  affectionate  to  her  husband, 
and  mindful  of  bis  Interests;  and  it  Is  re- 
markable that  in  all  the  many  years  of 
ber  residence  in  that  household,  Including 
J.  Frank  Hampton,  where  her  huuband 
placed  ber,  no  breath  of  suspicion  went 
out  against  her  that  could  reach  the  ears 
or  the  apprehensions  of  her  husband, orot 
the  numerous  relatives  and  visitors  of 
the  family.  James  W.  Nichols,  the  broth- 
er of  Lydla  Nichols,  and  the  uncle  of  com- 
plainant, who  says  that  he  was  oft  and 


familiarly  at  the  house,  and  In  the  room 
which  Nick  Hauiptun  and  bis  wife  used  as 
a  ttedroom,  and  also  as  a  sitting-room, 
with  Nick  and  his  wife,  and  sometimes 
Frank,  in  answer  to  the  question,  "Uld 
you,  or  not,  ever  know,  see,  or  hear  of 
anything  otherwise  than  that  she  was  an 
inaustrlous  and  faithful  wife  up  to  the 
period  of  their  separation?"  said  "No,  I 
never  saw  anything  to  the  contrary.  Nev- 
er heard  anything.  Don't  remember  that 
I  ever  did."  Excepting  this  diabolical 
charge  made  against  the  defendant  by  the 
person.  In  the  semblance  of  a  man,  who 
bad  promlRod  to  love  and  cherish,  to 
shield  and  protect  ber,  the  whole  i-ecord 
shows  that  she  was  a  delicate,  true,  and 
trusting  wife. 

It  is  fortunate,  too, for  this  defendant,— 
a  wife  and  loving  mother, — whose  mouth 
is  closed  agalnnt  the  grievous  charges 
made  by  the  husband  and  bis  negro  wit- 
nesses, and  who  is  debarred  by  a  rule  of 
law  from  giving  (as  sbe  has  done  in  her 
sworn  answer)  a  full  and  satisfactory  ex- 
planation uf  the  expressions  and  the  letter 
wrung  from  ber  In  the  calamity  of  ber  sit- 
uation, and  dictated'by  thecuntjlng  prom- 
ises and  brutal  threats  and  coercion  of  her 
accuser,  that  the  record  shows  the  motive 
and  the  manner  of  the  appellee,  J.  Nick 
Hampton.  He  sold  all  of  his  personal 
property,  and  by  a  deed  dated  15th  of 
March,  1886,  and  recorded  the  next  day,  he 
conveyed  to  his  brother  all  bis  interest  in 
a  tract  of  land  for  which  he  received  all 
the  purchase  money  in  cash,  fl,(>30,  bis 
wife,  the  defendant,  uniting  in  the  deed, 
upon  the  promise  or  suggestion  that  he 
bad  In  view  the  purchase  of  a  home  in 
Mecklenburg  county,  and  intended  to  take 
Jiis  family  there  to  reside.  Having 
achieved  this  position,  upon  his  return 
from  Leesburg  with  the  purchase  money 
on  the  17tb  of  March,  1886,  he  then  breathed 
the  first  suspicion  (or  "apprehension" 
as  he  expresses  it)  of  his  wife's  Infidelity, 
or  of  anyconductdlspleaslugtohim.  And 
then,  on  the  18th  of  March,  the  day  after 
the  purchase  and  artful  scene  at  the  corn- 
crib,  he  takes  her  to  ber  father's  house, 
and  there  abandons  ber,  be  having  the 
young  child  (Elwood)  and  all  the  money. 
This  much  the  record  shows,  outside  of 
the  wronged  wife's  and  mother's  answer, 
which  the  hard,  technical  rule  of  law  will 
not  permit  to  be  used  to  show  the  condi- 
tions Imposed  upon  the  helpless  woman, 
by  Which  she  could  change  or  avert  what 
he  called  her  "doom."  This  condition  is, 
however,  clearly  revealed  to  have  been 
that  she  was  to  confess  and  criminate  J. 
Frank  Hampton.  James  M.  Stocks  swears 
that  on  the  18th  of  March,  1886,  J.  Nick 
Hampton  told  blm  that  Monemia  and  his 
brother  Frank  bad  been  too  Intimate: 
that  a  day  or  two  subsequent  he  took  his 
sister  down  to  ber  husband's  home  at  his 
father'  direction,  and  at  her  request;  that 
on  the  way  down  they  met  with  J.  Nick 
Hampton,  and  Monemia  called  to  Nick 
and  asked  "why  he  didn't  come  after 
her, "  and  he  said :  "Ha,  ha,  I've  got  that 
letter  now.  I  carried  it  to  Leesburg  yes- 
terday, and  showed  it  to  several,  and  they 
all  told  me  that  I  could  get  a  divorce  right 
away."    "We  started  on  then  towardfl 
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the  house  where  they  lived,  and  he  came 
up,  and  said  we  coald  not  go  to  the  bouBe; 
and  she  asked  him  why,  what  did  be  mean 
by  this.  And  he  iiaid:  'Madam,  you  can't 
go.  I  got  lociis  and  pat  on  all  the  doors, 
and  loclied  all  the  doors.'  And  then  Mo- 
nemia  commenced  crying,  and  told  him 
please  to  let  her  go  to  the  house  to  get 
her  clothes;  that  she  bad  none.  Nick  told 
her  no;  she  couldn't.  Then  tihe  looked 
towards  ths  house  and  saw  Elwood,  her 
child,  and  begged  him  to  let  her  go  and 
see  her  child.  "No,  Madam;  you  cannot.' 
Then  she  begged  him  for  her  watch.  He 
told  her  no;  that  she  would  not  get  it. 
Then  I  got  out  of  the  buggy,  and  handed 
him  a  letter  that  pa  had  sent  to  htm.  He 
opened  the  letter,  cursed,  and  said :  '  You 
ge*^  but  little  of  anything.  You  have  not 
stock  to  your  promise.'  Then  she  was 
crying  and  fretting  so  that  I  started  to 
turn  around,  and  he  begged  me  to  come 
down  nights.  I  told  him:  'No;  never, un- 
less I  wasforced  or  brought  bylaw.'"  On 
the  loth  of  September,  188<i,  he  sent  a 
note  or  message  to  his  wife,  asking  her 
to  meet  him  in  the.  road,  in  about  an 
hour  and  a  half,  dhe  and'her  mother,  hav- 
ing delayed  long  enough  for  him  to  go 
away  as  they  wished,  went  out  to  a  meet- 
ing going  on  in  the  neighborhood,  and 
they  met  him  at  the  gate  sitting  in  his 
buggy.  Mrs.  Stocks  says  that  ''he  got 
out  and  came  up  to  us  and  shook  hands, 
and  asked  ua  if  we  were  going  to  the  cele- 
bration, and  where  it  was  at.  And  we 
told  him  Arnold's  Grove.  He  said, 'Mo- 
nemia,  I  s&w  your  brother  Isaac  the  other 
day  at  the  association  at  North  Fork,' 
and  that  he,  Nick,  told  him  that 'he  want- 
ed you  to  come  back  and  live  with  him ; ' 
and  Isaac,  he  said,  told  him  be  would 
never  own  her  as  a  sister  if  she  did,.  He 
said  he  did  not  care  for  that  it  she 
would  go.  She  said :  '  Nick,  what  did  you 
tell  all  those  stories  on  rae  tor?'  And  he 
said:  'It  is  true  I  did  undermine  you  very 
much.  I  went  to  Silcott's  Springs  And 
told  a  great  many  stories  on  you  then, 
and  you  would  be  ashamed  to  go  up 
there.  I  am  sorry  at  the  bottom  of  my 
heart,  and  would  give  anything  I  have'  If 
I  hadn't  done  it.'  I  [Mrs.  Stocks]  spoke 
np  and  said:  'Nick,  the  penitentiary  is 
too  good  for  you.  You  ought  not  to  be 
running  at  large.'  She  asked  him  why  he 
told  all  those  stories  on  Frank,  and  ho 
said  he  hated  him.  He  had  wronged  him 
out  of  $400,  and  he  Intended  to  have  it. 
He  said  the  reason  he  told  all  those  sto- 
ries on  her  was  because  he  did  not  want 
people  to  think  be  brought  her  home  for 
nothing."  Isaac  L.  Stocks  says:  "Be- 
tween the  10th  and  15th  of  August,  18SQ, 
there  was  an  association  of  New  School 
Baptists  at  North  Fork.  IsawMr.Hamp- 
ton,  and  asked  him  about  treating  my 
sister  so  mean.  He  said  he  knew  he  had 
done  it.  He  knew  be  had  scandalised  her. 
Be  was  sorry  for  it.  He  was  willing  to 
take  her  back.  I  told  him,  never  in  this 
world.  I  said  I  would  disown  her  as  a 
slsterlf  she  went  back  to  him."  The  ap- 
pellee admitted  to  Mrs.  Stocks  and  to 
.Til iiies  D.  Stocks,  and  to  other  witnesses 
in  the  record,  that  be  had  used  unfair 
means— had  undermined  her— to  get  her 


to  confess  and  criminate  Frank  Hampton; 
and  yet  the  record  shows  tbat  be  did  not 
himself  believe  his  own  story.  He  re- 
mained on  friendly  and  brotherly  terms 
with  Frank  Hampton.  Visited  him, 
worked  with  him,  hunted  with  htm,  every 
day  for  months,  and  never  did  break  with 
him  until  all  his  e&orts  and  schemes  had 
tailed  to  get  him  to  criminate  his  wife,  and 
conspire  with  him  to  obtain  this  divorce. 
He  brought  this  suit  September  S.  1887, 
and  he  has  maintained  it  upon  the  evidence 
of  negro  servants,  with  some  of  whom  be 
"bunked,"  smoked,  drank,  ate,  slept,  and 
associated;  one  of  whom,  in  testifying  In 
this  case,  said :  "  Nick,  there,  did  so  and 
so. "  One  of  them  testified  to  having  seen 
through  a  key-hole  Frank  Hampton  in 
this  room ;  another  from  the  back  yard, 
through  the  second-story  window,  tliat 
she  put  her  arms  around  bim ;  another, 
that  on  going  up  to  the  garret  to  get  lard, 
in  the  summer,  ( where  it  was  proved  that 
lard  was  not  kept,)  she  saw  Frank  Hamp- 
ton get  np  from  the  foot  of  the  bed,  where 
he  had  been  sitting,  and  Mrs.  Hampton's 
clothes  disordered,  who  had  been  nursing 
her  sick  baby;  and  the  buy.  Blue,  bad 
seen  her  sitting  In  his  tap,— and  ail  this, 
if  true,  as  far  back  as  1880  and  1881,  and 
of  which  they  never  spoke  till  called  op 
and  coached  by  J.  N.  Hampton  to  testify 
in  this  suit  in  1887.  If  the  record  did  not 
attest  the  decree  of  the  circuit  court  of 
Loudoun  granting  the  divorce,  and  declar- 
ing the  adultery  charged  to  have  been 
fully  established,  it- would  be  Incredible 
that  such  circumstances  only,  proved  by 
such  witnesses,  had  satisfied  the  guarded 
discretion  of  a  reasonable  and  Just  mind 
to  such  a  conclusion.  Even  if  such  testi- 
mony were  not  wholly  discredited  by  the 
record,  it  would  be  destructive  to  tbedear- 
est  of  family  ties,  and  the  dignity  and  safe- 
ty of  society,  to  permit  it  to  have  any 
weight,  after  such  a  length  of  time. 

Our  judgment  Is  that  the  decree  com- 
plained of  is  wholly  erroneous,  and  must 
be  reversed  and  annulled,  and  thecause  be 
remanded  to  the  circuit  court  of  Loudoun, 
with  directions  to  dismiss  the  complain- 
ant's bill, with  costs  to  the  defendant,  and 
a  reasonable  attorney's  fee  to  her  coanad. 

Reversed. 

(87  V».  141> 
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(Supreme  Court  of  Appeals  of  Firgtnio. 
4,  1890.) 

MnnM— Fastition— Rbsebvation  in  DsoBaa— 
Record  o:(  Appeal. 

1.  Where  land  held  in  common  is  divided  by 
s  decree  in  partition,  in  which  it  is  provided 
that  the  mineral  rights  in  the  whole  of  the  land 
shall  remain  undivided,  the  reservation  is  not  of 
an  easement,  but  of  the  entire  ownership  of  the 
ore  in  place  under  the  land  divided. 

3.  The  purchaser  of  one  of  tbe  tracts  into 
which  tbe  land  is  divided  acquires  tbereby  no 
interest  in  the  mineral  rights,  since  such  rights, 
being  land,  cannot  pass  as  appurtenant  to  other 
land. 

8.  A  deed  which  is  placed  among  the  flies  in 
a  suit  without  being  filed,  or  in  any  way  referred 
to  in  the  proceedings,  does  not  become  part  of 
tbe  record  on  appeal  by  being  copied  into  the 
transcript  by  virtue  of  an  order  of  the  Judge  un- 
der Code  Va.  \  84u9,  which  provides  that  where 
the  parties  disagree  as  to  what  part  of  the  record 
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■hall  be  copied,  the  Judge  shall  decide  the  qaes- 
tion,  since  said  section  refers  to  selections  irom 
the  record  as  already  completed,  and  does  not 
mtborlze  additions  thereto  after  the  case  has  been 
decided. 

Appeal  from  ctrcalt  coart,  PJttaylTanla 
county. 

Joba  Onmer,  tor  appellant.  Jaa.  L. 
Tredwajr,  Staples  &  Muntord,  and  Qeo.  C. 
Cabell,  for  appellees. 

L>ACT,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Pittsylvania 
county,  rendered  on  the  2l8t  day  of  Hep- 
tember,  1889.  The  case  is  briefly  as  fol- 
lows: In  January,  1883,  the  bill  was  filed 
by  one-Louisa  Parker  aKainst  the  admin- 
istrator and  devisee  of  her  father,  Elijah 
Parker,  deceased,  praying  for  a  construc- 
tion of  his  will,  and  for  a  division  or  sale 
of  the  real  estate  devised  therein.  And 
with  the  answer  of  one  ol  the  devisees  of 
the  testator  was  filed  a  contract,  executed 
by  all  of  the  devisees  of  the  testator,  ap- 
pointing an  agent  to  lease  all  the  minerals 
on  all  of  the  devised  lands  for  three  years. 
The  court  appointed  commissioners  to 
divide  the  lands  into  six  equal  parts,  and 
allot  the  several  parcels,  but  bythecom- 
moii  consent  of  all  the  parties  In  Interest, 
and  in  order  to  effectuate  the  said  contract, 
which  was  executed  July  1,  1882,  and  to 
retain  the  mine  leased  and  already  oper- 
ated thereunder,  the  court  in  its  decree 
provided  that  "in  making  said  division 
it  is  expressly  <agreed  by  said  devisees 
that  said  commissioners  are  not  to  in- 
clude the  land  and  mine  leased  by  Corbin 
and  Hatcher,  nor  are  they  to  take  into 
consideration,  in  estimating  the  value  of 
said  land,  any  minerals  on  any  portion 
thereof,  the  mineral  rights  in  the  vrhole  of 
said  land,  by  consent  of  parties,  being 
rRtained,  and  are  to  beheld  as  the  undi- 
vided property  of  the  devisees,  aforesaid, 
subject  to  the  future  order  of  the  court  or 
future  dispositioQ  by  said  parties. "  The 
dirision  of  the  lands  was  made  accord- 
ingly, and  the  commlsBloners  reported 
the  same  to  the  court,  saying:  "We  have 
nut  considered  any  damages  to  lands  that 
might  arise  by  reason  of  being  mined  for 
ores  or  minerals,  except  as  to  lot  No.  6, 
where  mining  is  now  being  carried  on." 
The  court  conflrmd  the  report,  there  be- 
ing no  exceptions  thereto.  Lot  No.  8 
was  allotted  to  Elisabeth  Craft,  one  of  the 
daughters,  and  a  devisee  of  the  testator, 
and  the  controversy  In  this  suit  has  arisen 
concerning  this  share  or  parcel  so  allotted 
to  Elizabeth  Oaft  In  the  following  man- 
ner: The  said  Elizabeth,  shortly  after  the 
division  and  allotment  aforesaid,  died,  and 
a  suit  was  instituted  to  sell  the  said  share 
so  allotted  to  her  for  division  among  her 
children,  under  the  style  of  "Bailey  and 
Wile  V.  Craft  and  Others. "  This  land  was 
sold  by  the  sheriff,  under  the  decree  of  the 
court  so  directing,  on  the  6th  day  of  June, 
1883,  to  C.  T.  BarKsdale,  the  appellant 
here.  On  the  18th  day  ol  December  fol- 
lowing, the  sale  was  conflrmed  by  the 
court,  and  the  sberltt  was  directed  to  col- 
lect the  bonds  for  the  purchase  money,  and 
when  they  were  fully  paid  to  convey  to 
the  purchaser  "  the  title  to  said  land  by 
deed,  with  special  warranty,  subject,  how- 


ever to  the  limitations  in  respect  to  min- 
erals provided  for  in  the  decree  of  April 
term,  1888,  In  the  case  of  Louisa  Parker  v. 
Elijah  Parker's  Adm'r  and  others."  To 
April,  1888,  C.  T.  Barksdale,  the  appellant, 
and  the  purchaser  of  the  Craft  lot  No.  8, 
filed  his  petition  In  the  Bailey  v.  Craft 
suit,  setting  forth  his  purchase,  and  the 
decree  directing  a  deed  to  him  when  he 
bad  fully  paid  the  purchase  money,  recit- 
ing the  provision  of  the  said  decree  abovs 
men'tioned,  to-wit,  "subject,  however,  to 
the  limitation  in  respect  to  minerals  pro- 
vided for  in  decree  of  the  April  term,  1888, 
in  the  case  of  Louisa  Parker  v.  Elijah  Par- 
ItiBr's  Adm'r  and  others. "  That  petitioner 
bad  paid  the  whole  purchase  money  and 
conveyance  of  title  was  made  to  blm  in 
accordance  with  said  leist-mentioned  de- 
cree. The  said  petitioner  recited  the  de- 
cree of  ttie  April  term,  1888,  in  the  Parker  v. 
Parker  suit,  by  which  the  lands  of  Elijah 
Parker,  deceased,  were  partitioned,  and 
says  that  it  was  therein  provided  that  till 
of  the  lands  devised  by  Elijah  Parker 
should  be  divided  among  his  devisees,  with 
reference  alone  to  their  agricultural  value, 
and  Irrespective  of  any  minerals  on  any 
oral!  of  them;  and  that  all  the  minerals 
on  said  lands  then  discovered,  or  thereaft 
er  discovered,  should  be  participated  la 
equally  by  said  devisees.  The  said  tract 
of  210  acres  (the  Craft  lot  No.  3)  was  sold 
subject  to  this  arrangement,  and  conveyed 
to  him,  subject  to  the  right  of  the  devisees 
to  whom  the  other  tracts  have  been  as- 
signed, to  work  mines  on  any  part  of  it. 
It  is  thought  to  contain  Iron  ore  in  quan- 
tity and  of  much  value,  which  said  parties 
may  find  it  to  their  interest  to  develop. 
That  barytes  Is  being  mined  on  the  lands 
of  other  devisees  undei-  said  will,  and  had 
been  mined  to  the  knowledge  of  your  pe-. 
titioner  long  before  his  purchase.  That  he 
claims  the  right,  by  reason  of  his  purchase 
of  the  Craft  land,  lot  No.  8,  to  participate 
in  the  proceeds  of  the  baryta  mines,  be- 
cause of  the  above-recited  facts.  The  deed 
to  Barksdale,  mentioned  and  recited  by 
him  as  above,  was  copied  and  certified  and 
placed  In  the  papers  of  the  canse.but  never 
filed,  and  as  it  was  never  filed,  nor  noticed 
in  any  way  by  any  decree  in  the  cause,  ob- 
jection was  made  by  Barksdale  to  its  be- 
ing copied  with  the  transcript;  but  the 
matter  was  referred  to  the  Judge,  under 
section  3459  of  the  Code  of  Virginia,i 
whether  this  deed  should  be  copied  as  part 
of  the  record  or  not.  Whereupon  the  said 
judge  ordered  the  same  to  be  copied,  after 
final  decree  in  the  cause.  The  decree  in 
the  cause  of  September  21, 1889,  appealed 
from  here,  decided  as  to  this  question 
raised  by  C.  T.  Barksdale  In  his  petition, 
that  "the  effect  ol  the  agreement  embod- 
ied In  the  decree  of  the  April  term.  IN«3,  in 
the  first-named  cause,  (Parker  v.  Parker,) 
was  to  separate  the  mining  privilege  upon 
the  lands  devised  by  Elijah  Parker,  de- 
ceased, from  the  said  lands,  and  invest  the 
same  In  the  devisees  under  said  will  in  com- 

'  'lliis  section  provides  that  where  the  parties 
to  an  appeal  disagree  as  to  what  part  of  the  rec- 
ord shall  be  copied  Into  the  transcript,  the  ]udg;e 
shall  decide  the  question,  and  the  clerk  shall 
copy  the  record  in  oonformlty  with  suoh  decisfoa. 
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mon:  that  said  Barksdale,  tbe  said  pnr- 
cbuser,  had  actual  notice  otaaid  aKreement 
and  reservation ;  the  court  is  tber«<fore  ot 
opinion,  and  doth  decide,  that  the  said  C. 
T.  Barlcsdale  toolc  the  210  acrea  of  land, 
mentioned  in  his  t)etltlon,  subject  to  tbe 
reservation  of  the  mining  pri  vilege  afore- 
said, which  was  not  sold,  nor  intended  to 
be  sold,  to  him ;  and  doth  farther  decide 
that  the  minerals  upon  the  whule  of  the 
lands  devised  b.vsald  Elijah  Parktr  belonje 
to  his  devisees, "  and  dismissed  the  peti- 
tion of  Barksdule  with  costs. 

From  this  decree  Barksdale,  the  pur- 
chaser, appealed,  upon  tbe  ground,  first, 
because  tbe  contract  entered  into  by  the 
devlwee  of  E.  Parker  in  July,  18S2,  which 
was  recognized  and  acted  on  by  the  court 
at  the  April  term,  18«3,  manifestly  created 
an  easement  on  each  and  every  part  of  the 
lands  BO  devhsed.  Citing  Fauntlbroy,  J., 
as  saying  in  the  case  of  LInkenboker  v. 
Gray  bill,  80  Va.  839,  that  "easements  fol- 
low the  land  into  the  hands  of  an  as- 
signee," and  tbe  division  ot  the  dominant 
estate  does  not  destroy  the  easement,  etc. 
Also  citing  Hills  V.  Miller,  24  Amer,  Dec 
218.  The  circuit  court  having  decided,  as 
we  hpve  seen,  by  its  decree  of  September 
21, 18>$9,  that  the  reservation  of  the  right 
to  take  ore  under  tbe  lands  of  the  grantor 
is  a  reservation  of  the  entire  ownership  of 
the  ore  in  place  beneath  the  land  in  ques- 
tion, and  is  exclusive,  and  the  vendee  of 
lands  subject  to  such  reservation  takes  no 
Interest  in  the  ore  so  reserved,  unopened 
mines  reserved  constitute  something  more 
than  a  right  Issuing  out  of  land  or  exer- 
cisable therein ;  the  mines  are  themselves 
reserved,  retaining  thereby  an  unrestrict- 
ed right  to  take  and  carry  away  all  the 
ore  therein, — anexcluslve.corpiirate  right. 
.In  this  decree  we  think  there  is  no  error, 
as  this  court  decided,  in  the  case  of  Lee  v. 
Bnmgarduer,  10  S.  E.  Rep.  8.  on  the17tb  day 
of  8eptember,lS8S),  that,  in  a  deed  conveying 
a  tract  of  land  excepting,  however,  ami  for- 
ever reserving,  the  liberties  and  piivileges  of 
the  grantor  and  others  in  like  interest  to 
dig, take,  and  carry  away  all  tbe  ore  that 
might  thereafter  be  found  on  the  tract,  the 
deed  conveyed  uo  part  of  the  ore  reserved 
to  the  grantees,  and  that  it  remained  re- 
served or  ungranted  as  a  corporate  here- 
ditament. Citing  Benson  v.  Bank,  20  Pa. 
St.  870,  saying :  "  It  cannot  be  questioned 
that  the  ownership  of  a  bed  or  seam  or 
bank  of  iron  ore,  or  other  mineral.  Is  a 
corporate  interest  in  land. "  See  the  cases 
there  cited.  The  appellant,  not  having 
purchased  the  ore  beneath  the  surface,  ac- 
quired no  right  thereto  by  the  deed  grant- 
ing the  tract,  but  reserving  the  ore  in  the 
manner  stated,  and  it  thus  remained  the 
property  of  the  vendors,  and  has  not  been 
granted ;  such  a  right  could  not  pass  as 
appurtenant  to  the  tract  granted,  because 
laud  can  never  be  appurtenant  to  other 
land,  nur  part  with  it,  as  belonging  to  it. 
Leonard  v.  White,  7  Muss.  6.  The  case  of 
Linkenhoker  v.Orayhill,supra,  which  con- 
cerned an  easement  only.  Is  not  in  point 
here.  The  right  reserveci  to  take  ore  in 
the  vendor  Is  a  reservation  ot  the  sub- 
stance, is  a  corporate  Interest  in  land,  is 
land;  and  tbe  owner  of  such  a  right  is  a 
land-owner.    It  is  not  an  easement  upon. 


or  over,  or  issuing  out  of,  land,  and  cannot 
pass  as  an  appurtenant  to  other  land. 

The  second  assignment  of  error  la  that 
there  is  nothing  in  the  record  to  show 
that  therewns  any  reservation  at  the  sale 
at  which  appellant  purchased.  This  is 
BuflSciently  answered  by  the  citations  from 
tbe  record  already  made  herein.  This  res- 
ervation is  conspicuous  from  first  to  last 
throughoot,  all  the  transactions  of  the 
appellant  in  this  case.  But  it  there  were 
no  other  evidences,  the  admissions  ot  the 
appellant  in  his  petition  set  forth  above 
are  quite  sufllcient.  The  deed  copied  In 
the  record,  never  having  been  filed  therein, 
is  no  part  of  the  record,  and  cannot  be 
made  so  by  tbe  proceedings  had  under  sec- 
tion 8459  of  the  Code.  That  section  refers 
to  selections  to  be  made  from  the  record 
as  already  completed,  and  is  not  intended 
to  authorize  additions  thereto  after  final 
decision.  But  in  this  case  tbe  deed  is  not 
necessary  to  tbe  attainment  of  justice,  as 
it  is  recited,  in  substance,  by  the  petition- 
er in  his  petition,  and,  being  so  admitted, 
it  was  unnecessary  tor  the  appellees  to  file 
Jt. 

The  third  and  last  assignment  of  error 
Is  that  as  the  land  purchased  by  the  appel- 
lant has  the  burden  of  an  easement.  It 
should  have  the  benefit  derlve<l  by  the  im- 
position of  a  similar  burden  upon  the  oth- 
er tracts  ot  land.  But  from  what  has 
gone  before,  it  is  clear  that  no  such  burden 
exists,  and  no  such  benefit,  there  being  no 
easement,  and  no  servient  and  no  domi- 
nant tenement  in  this  case,  but  a  division 
of  tbe  land,  a  severance  of  the  freehold. 
There  is  no  error  in  the  decree  complained 
of,  and  the  same  must  be  afiirmed. 

(87  Va.  180) 

Baker  et  a/,  v.  Barer. 

(Supreme  Court  of  Appeal*  of  VtrgtnUa.    Deo. 

4,  ltl90.) 

ExBonroiia  Ain>  Aduikistbators  —  Liabiutibs — 
Estoppel  —  Limitations  -t-  Attobmst's  Fbbs — 
I>htsioian'b  Biu. 

1.  A  testator  left  hia  entire  estate  to  hi* 
widow,  subject  to  his  debts,  and  made  tier  ex- 
ecutrix. The  estate  consisted  in  part  of  slaves, 
which  she  kept  She  married  again,  and  her  sec- 
ond hustHind  qualified  as  administrator  with  the 
will  annexed,  but  did  not  sell  the  slaves  to  pay 
the  debts  of  the  estate.  The  slaves  were  freed  by 
tbe  war,  and  the  wife's  devisees  after  her  deata 
attempted  to  charge  her  second  husband  with 
their  value.  Held,  that  he  was  not  liable  there- 
for, since  tbe  devisees  were  estopped  by  the 
conduct  of  their  testatrix  from  asserting  that  he 
violated  his  duty  as  administrator  in  not  selling 
the  slaves. 

2.  Where  a  man  who  is  executor  of  hia  de- 
ceased wife  remains  in  possession  of  her  land 
after  her  death,  the  statute  of  limitations  will  bar 
her  devisees  from  recovering  from  him  for  the 
use  of  land  for  the  period  ending  five  years  before 
suit,  since  his  liability  for  such  use  is  a  personal 
one,  and  not  as  executor. 

8.  Where  the  collection  of  nearly  (3,000  dne 
to  an  estate  involves  tbe  prosecution  of  several 
equity  suits,  which  are  hotly  contested  for  a  num- 
ber of  years,  a  contntet  by  the  executor  of  the 
estate  to  pay  the  lawyers  conducting  such  suits 
a  contingent  fee  of  half  the  amount  collected  ia  a 
reasonable  one. 

4.  Where  medical  services  rendered  to  a  wo- 
man's cbildren  are  recognized  by  her  as  consti- 
tuting a  liability  against  her,  her  huslramd  and 
executor  may,  after  her  deatli,  pay  such  bills 
out  of  her  estate. 
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Appeal    from    drcalt    court,  Faoqaler 
eouoty. 
R.  It.  Campbell,  (or  appellants. 

Lewis,  P.  TbiswasRuit  In  equity  In  the 
circuit  court  of  Fauquier  county,  wiierein 
John  M.  Baker  was  plaintiff,  and  William 
A.  Baker  and  ottiers  were  defendants.  The 
suit  was  brouKlit  for  a  construction  of  a 
will,  and  an  administration  of  the  eotate, 
of  Lucy  A.  Baker,  deceased.  The  tatter 
was,  some  time  prior  to  the  year  18ot<i  the 
widow  of  William  U.  Jett,  deceuned,  by 
whose  will  she  acquired  personal  estate  of 
the  value  of  about  f4,U00,  and  a  tract  of 
land,  containInK  about  200  acres,  situate 
in  Faaquier.  She  was  named  as  executrix 
in  the  will,  and  qualifled  as  such  in  Febru- 
ary, 1857.  In  January,  1858,  she  intermar- 
ried with  the  defendant  William  A.  Baker, 
who  soon  afterwards  qualified  as  the  ad- 
ministrator d.  b.  D.  with  the  will  annexed 
of  tbesaid  Jett.  Just  before  this  marriage 
the  parties  entered  into  a  marriage  con- 
tract, wherein  it  was  stipulated  that  the 
property  then  belongiuK  to  Mrs.  Jett,  and 
Buch  as  she  might  thereafter  acquire, 
should  remain  and  be  held  as  her  sole  and 
separate  estate,  to  be  disposed  of  by  her 
by  will,  or  otherwise,  as  she  might  see  fit. 
Of  the  personalty  bequeathed  her  by  her 
bnsband.a  part  consisted  of  four  slaves,  of 
the  aggregate  valiieof92,6.H0,  which  she  de- 
clined to  sell,  but  kept  them  in  her  pos- 
seSHion  until  they  were  freed  by  the  result 
of  the  late  war.  She  died  in  1870,  leaving 
all  of  her  estate,  real  and  personal,  to  her 
tonr  children,  John  M.  Baker,  Elisabeth 
Baker,  Mary  G.  Baker,  and  William  T. 
Baker.  The  defendant  William  A.  Baker 
qualifled  in  1871  as  her  executor,  and  took 
possession  of  the  estate,  but  made  nu  set- 
tlement of  his  accounts,  either  as  admin- 
istrator of  Jett  or  as  executor  of  his  de- 
ceased wife,  prior  to  the  institution  of  the 
present  suit,  ^be  suit  was  brought  in 
1886,  and  in  the  progress  thereof  a  settle- 
ment of  these  accounts  was  ordered  to  be 
made  before  a  commissioner  of  the  court, 
which  was  done.  The  commissioner  re- 
ported that  it  was  not  possible  to  make 
an  entirely  accurate  settlement,  owing  to 
the  lapse  of  time  and  loss  of  evidence,  and 
after  the  report  had  several  times  been  re- 
committed it  was  finally  adjudged,  by  the 
decree  complained  of,  that  there  was 
nothing  due. 

1.  The  principal  point  in  controversy  is 
as  to  the  defendasts'  liability  for  the  four 
slaves  above  mentioned.  The  clrcultconrt 
held  that  as  to  these  there  was  no  habllity 
ou  his  part,  and  in  this  view  we 'concur. 
It  appears  that  there  wore  a  number  of 
debts  due  by  Jett's  estate,  and  the  appel- 
lants' contention  on  this  point  is  that  it 
was  the  duty  of  the  appellee,  as  adminis- 
trator, to  have  sold  the  slaves  anil  paid 
the  debts  before  the  slaves  were  emanci- 
pated. But  in  determining  this  question 
we  must  view  the  case  In  the  same  light 
in  which  it  would  be  proper  to  view  it  if 
the  testatrix  were  90W  living,  and  this 
were  a  suit  by  her  against  the  defendant 
asserting  the  same  liability  in  respect  to 
the  slaves  which  is  now  being  asserted; 
for  the  appellants,  who  are  her  children 
and  legatees,  claiming  as  they  do  through 


her,  must  stand  as  to  this  matter  in  her 
shoes.  Therefore,  if  she,  if  living,  would 
be  estopped  from  setting  up  such  a  claim 
auainst  the  defendant  as  administrator, 
so,  also,  are  they  estopped  from  setting  it 
up  against  him.  That  such  a  claim  could- 
not  have  l>een  successfully  asserted  by  her 
is  clear.  The  whole  of  his  estate  was  left 
to  her  by  her  deceased  husband,  Jett,  But>- 
]ect  to  the  payment  of  his  debts,  and  soon 
after  bis  death  she  qualifled  as  his  execu- 
trix. It  was  her  duty,  as  executrix,  to 
have  paid  the  debts:  but  as  none  of  the 
creditors  were  pressing  for  their  money, 
she  determined  not  to  sell  the  slaves,  but 
to  keep  them, if  possible, saying  she  would 
try  to  raise  money  from  othersources  with 
which  to  pay  the  debts;  and  she  did  keep 
them  until  their  emancipation.  When  she 
intermarried  with  the  appellee,  and  after- 
wards when  he  qualifled  as  Jett's  admin- 
istrator, he  found  the  slaves  in  her  pos- 
session, claimed  by  her  as  her  separate  Es- 
tate; and  if  be  chose  not  to  disturb  that 
possession,  she  surely  bad  no  cause  of  com- 
plaint Hgalnst  him  on  that  ground ;  and  if 
she  had  none,  the  appellants  have  none. 
There  is  no  error,  therefore,  in  the  decree 
in  this  particular. 

2.  The  next  question  is  as  to  the  appel- 
lee's liability  for  the  use  and  occupation 
of  the  farm.  It  appears  that  after  the 
death  of  the  testatrix  he  continued  In'pos- 
sesslon  of  the  land  from  the  year  1N70  un- 
til 1884,  a  period  of  about  14  years,  and 
the  appellants  contend  that  he  is  Justly 
chargeable  with  rents  and  proUts  lor  the 
whole  of  that  time.  In  other  words,  their 
contention  Is  that  the  rents  and  profits 
of  the  land  ou>!;ht  to  have  been  applied, 
during  that  time,  to  the  extinguishment 
pro  tanto  of  the  indebtedness  of  the  es- 
tate, and  as  that  was  not  done,  he 
ought  now  to  be  held  accountable  for 
them.  The  circuit  court  decreed  that  he 
was  liable  to  the  appellants  for  such  rent 
as  may  have  accrued  for  the  five  years 
next  preceding  the  Institution  of  this  suit, 
or  for  so  much  of  that  time  as  he  was  in 
possession  of  the  land,  and  ho  more,  and 
we  think  this  was  correct.  He  was  not 
in  possession  of  the  land  in  his  fiduciary 
capacity,  and  hence  the  statute  of  limita- 
tions bars  any  recovery  against  him  for 
rent  for  more  than  that  time.  In  other 
words,  what  he  derived  from  the  farm 
was  not  a  part  of  the  assets  of  the  estate. 
for  which  he  is  responsible  as  executor, 
but  belonged  to  the  appellants,  as  devi- 
sees, and  for  which  he  became  liable  to 
them  personally.  This  sum  was  fixed  by 
the  commissioner  at  $75  per  annum,  ex- 
clusive of  the  taxes,  which  was  approved 
by  the  court,  and  this  result  is  supported 
by  the  evidence  returned  with  the  report. 

3.  Another  question  is  as  to  the  credit 
allowed  the  aiipetlee  lor  sums  paid  out  as 
attorney's  fees  in  certain  litigation  in 
which  Jett's  estate  was  involved,  and  in 
which  various  sums  of  money  were  from 
time  to  time  recovered,  aggregating  near- 
ly fS.OOO.  This  litigation  was  conducted 
for  the  estate  by  two  attome.vs.— Uapt. 
H.  R.  Garden  and  the  late  John  Murray 
Forbes, — under  a  contract  for  a  contin- 
gent fee  of  50  per  cent.,  which  was  paid 
out  of  the  recovery,  and  of  this  payment 
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the  appellants  complain  as  being  ezcem- 
Ive.  The  evidence  upon  the  point  1b  that 
there  was  mach  difficulty  in  settling  the 
estate,  and  that  it  became  necessaiy  to 
Institute  several  chancery  suits,  which 
.were  hotly  contested  for  a  number  of 
years,  and  the  prosecution  of  which  re- 
quired much  time  and  labor  without 
which  there  would  have  been  no  recovery. 
Under  all  the  circumstances  the  commis- 
sioner reported  the  contract  as  reasona- 
ble, and  there  is  nothing  In  the  record  to 
warrant  this  court  in  holding  differently. 
4.  Lastly,  objection  is  made  to  two  oth- 
er credits  which  were  allowed  the  appel- 
lee; one  the  medical  bill  of  Dr.  Amos  Payne 
for  $140,  the  other  the  bill  of  Dr.  McUulre 
forfl65.2U.  A  portlonoftheseblllswasfor 
attrading  thechildren  of  the  testatrix  and 
the  appellee,  but  the  evidence  shows  that 
she  considered  such  bills  as  her  own.  and 
paid  them.  It  is  also  contended  that  the 
Payne  bill  was  Improperly  allowed,  be- 
cause barred  by  the  statute  of  limitations. 
But  this  does  not  appear  from  the  evi- 
dence, although  the  account  began  in  1862. 
Payments  were  from  time  to  tim<>  made 
upon  it,  and  it  continued  to  run  until  the 
death  of  the  testatrix.  We  are  of  opinion 
that  both  credits  were  properly  allowed, 
and  that  the  decree  must  be  affirmed. 


(87  v«.  «0) 

Atlantic  &  D.  B.  Co.  v.  Pbakx. 

(Supreme  Court  of  Appeals  cS  Ftrtfinla.    Nov. 
ao,  1890.) 

BraCUI.  JVBT— COMTnTUANCI— EMIKBire  DOHAIH— 
I>AMAOB»— BBMARKS  OV  JCBORt— APPBABASCB. 

1.  Under  Code  Va.  I  81S8,  provldlnK  that  s 
court  "may  allow  a  special  jury, "  the  allowance 
of  a  special  Jury  Is  not  a  matter  of  right,  but 
rests  in  the  sound  discretion  of  the  court. 

2.  The  allowance  of  an  amendment  to  the 
sheriff's  return  on  a  writ  of  summons  is  not 
ground  for  continuance,  though,  before  the 
amendment,  there  was  nothing  to  show  a  valid 
service  of  the  writ,  especially  where  the  case 
had  previously  been  set  tor  trial  by  consent 

8.  Where  the  bill  of  exceptions  states  that 
the  court,  in  refusing  a  continuance  because  of  the 
absence  of  a  material  witness,  directed  the  wit- 
ness to  be  summoned  to  appear  on  the  next  day, 
to  which  time  the  case  was  adjourned,  error  can- 
not be  predicated  of  the  refusal,  in  the  absence 
of  a  showing  that  the  witness  did  not  appear  in 
obedience  to  the  summons. 

4.  One  who,  after  the  construction  of  a  rail- 
road, purchases  land  adjacent  thereto,  can  re- 
cover of  the  railroad  company  for  damages  to  his 
crops  through  the  overflow  oi  streams,  owing  to 
the  fact  that,  in  the  construction  of  the  railroad, 
no  sufficient  drains  or  oatlets  for  these  waters 
were  provided. 

6.  It  is  too  late  after  verdict  to  object  for  the 
first  time  to  remarlu  by  jurors  in  the  course  of  the 
trial. 

6.  Under  Code  Va.  {  816S,  declaring  that  "a 
juror  knowing  anjrthing  relative  to  a  fact  in  is- 
sue shall  disclose  the  same  In  open  court, "  error 
cannot  be  predicated  of  a  juror's  saying,  inre^rard 
to  certain  testimony  of  plaintiff:  "Yes,  sir;  I 
Imow  all  about  it.    That's  so. " 

7.  Defendant,  by  appearing  and  pleading  to 
an  action,  waives  all  irregularities  in  the  Serv- 
ice and  filing  of  papers. 

Laot  and  Faui(ti.bbot,  JJ.,  dissenting. 

Error  to  circuit  court,  Norfolk  county. 
Murtlaugh  A  Marabatt,  for  plantift  in  er- 
ror.   J.  F.  Crocker,  for  defendant  in  error. 


Lewis,  P.    The  flrst  ot  the  nnmerons 
errors  assigned  is  that  the  circuit  court 
erred  in  overroUng  the  motion  for  a  spe- 
cial jury.    It  appears  from  the  bill  of  ex- 
ceptions on  this  subject  that  the  motion 
was  put  upon  the  ground  that  the  case 
was  one  "involving  questions  in  which  a 
whole  magisterial  district  was  interested, 
and  that  it  would  be  almost  an  impoesi- 
blUty  to  drawfrom  the* jury-box '  or'jnry- 
Ust'  a  jury  that  would  not  contain  some 
name  or  names  from  that  district,  and 
that  there  was  much  prejudice  in  that  dis- 
trict  against   the    defendant    company; 
bat,  [it  is  further  certifled,]   there  being 
produced    no   evidence   or   affidavits   to 
prove  the  grounds  of  the  motion,  the  court 
overruled  It. "    The  question  is  thus  ylrto- 
ally  presented  whether  the  allowance  ot 
a  special  jury  is  or  Is  not  a  matter  of 
right.    It  It  Is,  there  was  error  in  overrul- 
ing the  motion.    It  It  Is  not,  then  the  rul- 
ing was  correct,  although  It  is  believed 
that,  according  to  the  usual  practice  In 
the  courts  of  this  state,  a  request  for  a 
special  jury  Is  rarely  refused.    BlaclistoDe 
says,  in  treating   of  special  juries,  that 
they  were  originally  introduced  in  trials 
at  bar  when  the  causes  were  of  too  g^reat 
nicety  for  the  discussion  of  ordinary  free- 
holders, or  where  the  sheriff  was  suspect- 
ed of  partiality,  though  not  upon  sncb 
apparent  cause  as  to  warrant  an  excep- 
tion to  him.    S  HI.  Comm.   367.    In    his 
treatise  on  Trial  by  Jury,   (section  72,) 
ProBatt,  after  quoting  this  passage  from 
Blackstone,  lays  it  .down  that  a  motion 
for  a  special  jury  is  addressed  to  the  discre- 
tion of  the  court.    "  And  it  is  evident, "  he 
adds,  "that  certain   reasons  or  circum- 
stances  must   be   presented  by  a  party 
who  makes  a  motion  for  the  impaneling 
of  such  a  jury. "    In  this  country  it  Is  gen- 
erally a  matter  of  statutory  regulation. 
In  some  of  the  states  a  motion  for  a  special 
jury  is' allowed  as  of  course,  but  it  Is  not 
80  In  all  of  them,  nor  Is  it  su  in  this  state. 
The  language  of  our  statute,  now  carried 
into  section  3158  of  the  Code,  is  that  "any 
court,  in  a  case  where  a  jury  is  required, 
may  allow  a  special  jury, "  etc. ;  thus  leav- 
ing It,  as  at  common  law,  to  the  discre- 
tion of  the  court, — a  discretion,  it  is  true, 
not  arbitrary,  but  a  sound  judicial  discre- 
tion, to  be  governed  by  settled  principles, 
and  reviewable,   when  exercised,   by  the 
oppellate    court.    Each    case,    therefore, 
must  stand  upon  its  own  circumstances; 
and,  when  It  appears  ffom    a  survey  of 
the  whole  record  that  injustice  has  not 
been   done,    the  Judgment   of    the   trial 
court  will  not  be  reversed,  although  the 
appellate  court  may  be  of  opinion  that, 
upon  the  showing  made,  a  special  Jury 
ought  to  have  been  allowed.    In  such  a 
case,  the  error  is  not  to  the  prejudice  of 
the  party  complaining.    Without,  there- 
fore, undertaking  to  lay  down  any  more 
precise  rule   on    the  subject,  or  to  indi- 
cate what  particular  state  of  facts  ought 
to  make  It  proper  to  order  a  special  jury, 
it  Is  enough,  for  the  purposes  of  the  pres- 
ent case,  to  say  that  It  does  not  appear 
that  the  discretion  of  the  trial  court.  In 
this  Instance,  has  been  abused.    The  case 
is  not  one  in  its  nature  of   exceptional 
difficulty  or  Importance,  and  tbeconrt  was 
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aot  bunnd  to  act  upon  tbe  onaapported 
assertion  of  counsel  as  to  the  existence  of 
a  general  prejudice  against  tbe  defendant 
company  In  the  particular  locality  in 
whioh  the  alleged  Injury  occurred.  And  it 
may  be  added  that  if  such  prejudice  did  In 
tact  exist,  no  trace  of  it  Is  to  be  found  In 
tbe  Terdict,  as  we  shall  presently  see  in  an- 
other connection.  The  etaf ate,  moreover, 
gives  the  right  to  either  party  to  a  suit  to 
have  any  person  who  is  called  as  a  "Ja- 
ror"  therein  examined  on  oath,  to  ascer- 
tain whether  be  is  related  to  either  party, 
or  has  any  interest  in  the  cause,  or  has  ex- 
pressed or  formed  any  opinion,  or  is  sensi- 
ble of  any  bias  or  prejudice  therein ;  and  it 
is  further  provided  that  tbe  party  object- 
ing to  tbe  Juror  may  introduce  any  com- 
petent evidence  in  support  of  the  objec- 
tion, and  that,  if  it  shall  appear  to  the 
court  that  the  Juror  does  not  stand  in- 
different in  the  cause,  another  shall  be 
drawn  or  called  and  placed  in  bis  stead 
for  tbe  trial  of  that  cause.  Code,  S  8164. 
Whether  this  privilege  was  exercised  or 
not  in  the  present  case  does  not  appear, 
nor  does  it  appear  that  any  objection  to 
tbe  Jury  that  tried  the  case,  or  to  any 
member  thereof,  was  made  before  the  ver- 
dict was  rendered.  In  Richard's  Case,  11 
L«Igh,  690,  the  defendant,  who  was  an 
alien,  and  indicted  for  perjury,  moved  the 
conrt  for  a  jury  de  medtetate  lingua;  and, 
in  deciding  the  case  the  general  court  was 
called  upon  to  construe  the  then  statute 
on  the  subject,  the  language  of  which  was 
that  "Juries  de  medletate  Hnguse  may  be 
directed  by  the  courts  respectively."  It 
was  contended  that  this  statute  was  im- 
perative, and  that  the  word  "may"  there- 
in ought  to  tie  construed  as  meaning 
"shall."  But  the  court  held  otherwise, 
saying  it  was  only  intended  to  confer  ai>- 
on  the  courts  the  ancient  common-law 
discretionary  power  to  direct  such  juries, 
if  to  them  it  should  seem  proper.  And  to 
the  same  effect  is  Brown's  Case,  11  Leigb, 

ni. 

The  next  question  relates  to  the  refusal 
of  the  court  tn grant  a  continuance  on  the 
motion  of  the  defendant.  The  motion 
was  based  upon  two  grounds.  The  first 
was  that,  before  the  sheriff's  return  on 
the  writ  of  sammons  was  amended,  there 
was  nothing  to  show  a  valid  service  of 
tbe  writ.  And  this  is  not  disputed.  Rail- 
road Co.  V.  Ashby's  Trustees,  9  S.  E.  Rep. 
10U3.  But  that  circumstance  did  nut  enti- 
tle the  defendant  to  a  continuance,  espe- 
cially in  view  of  the  fact  that  the  case,  by 
consent,  had  been  previously  set  for  trial 
on  the  same  day  on  which  the  order  per- 
mitting the  amendment  was  made.  The 
second  ground  of  tbe  motion  was  that  the 
defendant  had  only  the  day  before  learned, 
accidentally,  that  one  Trotman  was  a 
material  witness,  and  that,  although  a 
subpoena  for  him  had  at  once  been  sued 
out,  it  had  not  been  served,  and  the  wit- 
ness was  then  absent.  The  bill  of  excep- 
tions, however,  further  states  that  tlie 
court,  in  overruling  the  motion,  directed 
the  witness  to  be  summoned  to  attend  the 
court  the  next  day  at  11  o'cluclt,  to  which 
honr  the  case  was  adjourned.  On  that 
day  the  parties  went  to  trial,  and  it  does 
not  appear  that  tbe  witness  did  not  at- 


tend In  obedience  to  the  summons,  or 
that  any  farther  question  concerning  him 
was  raised.  No  error,  therefore,  in  this 
particular  is  apparent  from  the  record. 

Tbe  next  assignment  of  error  is  that  tbe 
cirenit  court  erred  in  overruling  thed»> 
mnrrer  to  tbe  declaration.  No  reasons  In 
support  of  this  assignment  are  given,  and, 
upon  careful  Inspection  of  the  declaration, 
we  are  of  opinion  that  the  demurrer  was 
rightly  overruled. 

The  next  question  is  as  to  the  refusal  of 
the  court  to  g:lve  to  tbe  jury  the  following 
instructicms,  offered  by  the  defendant: 
"(1)  The  court  instructs  tbe  Jury  that,  if 
tbey  believe  from  the  evidence  that  tbe 
plaintiff  purchased  the  property  described 
in  the  declaration  after  the  railroad  was 
built  and  in  operation,  he  cannot  recover 
In  this  action ;  (2)  that  there  is  but  one 
response  in  damages  on  the  part  of  a  rail- 
road company,  for  land  taken  or  injured 
by  it,  under  the  law  of  eminent  domain, 
and  there  is  no  right  of  recovery  in  his 
alienee,  who  bought  tbe  property  after  the 
railroad  had  been  constructed;  (S)  that, if 
the  jury  believe  from  the  evidence  that  the 
cause  of  the  injury  complained  of  be  per- 
manent at  tbe  time  of  tbe  purchase  of  tbe 
land  in  the  declaration  mentioned,  the 
damages  could  have  been  foreseen  and 
estimated,  and  there  is  no  right  of  recov- 
ery in  the  alienee,  wbo  purchased  subse- 
quent to  the  opening,  mnning,  and  oper- 
ating of  the  railroad. "  These  instructiooa 
were  rightly  refused.  Connsel,  tn  support 
of  them,  rely  apon  the  recent  case  of  Rail- 
road Co.  V.  Loeb,  118  III.  208,  8  N.  E.  Rep. 
460:  but  that  case  widely  differs  from  the 
case  at  bar.  There  the  plaintiff,  who, 
after  the  construction  of  the  railroad,  pur- 
chased property  abutting  on  a  street  in 
which  the  defendant's  tracks  were  laid, 
sued  the  company  to  recover  damages  al- 
leged to  have  been  sustained  from  the 
operation  of  the  railroad,  by  throwing 
smoke,  cinders,  and  ashes  upon  the  plain- 
tiff's premises ;  and  it  was  held  that  such 
consequences  are  necessarily  inseparable 
from  theoperation  of  a  railroad, and  must 
therefore  l>e  considered  as  having  been 
taken  Into  consideration  in  estimating  the 
damages  at  tbe  time  of  tbe  original  loca- 
tion of  the  road.  "There  is  no  com- 
plaint," said  tbe  court,  "that  the  railroad 
is  not  properly  constructed,  or  that  it  was 
not  operate<l  in  u  skillful  and  careful  man- 
ner."  The  Instructions,  moreover,  are  in 
the  teeth  of  the  settled  law  in  this  state, 
aa  declared  in  Railroad  Co.  v.  Daniel,  20 
Ora  t.  344, 875,  in  which  case  J  udge  Sta  pleb, 
speaking  for  the  court,  said:  "All  the  au- 
thorities agree  that  tbe  assessment  of 
damages,  under  the  statutes  applying  to 
that  subject  is  only  a  bar  to  an  action  for 
such  injuries  as  could  properly  have  been 
included  in  such  assessment.  The  commis- 
sioners have  the  right  and  are  bound  to 
presume  the  company  will  construct  its 
works  in  a  proper  manner,  and  they  have 
no  right  to  award  damages  upon  the  sup- 
position that  the  company  wilt  negligent- 
ly and  improperly  perform  its  work.  A 
failure  to  construct  its  works  in  a  proper 
and  skillful  manner  will  therefore  Impose 
a  liability  for  damages  to  any  one  who 
may  sustain  any  loss  or  injury  by  reason 


Digitized  by 


v^oogle 


850 


80UTHEASTEBN  BEPOBXER.  Vot.  12. 


(Va. 


of  sncta  neKligence.  It  being  well  aettled 
that  Hiich  damaKes  are  not  to  be  consid- 
ered as  included  in  the  estimate  of  the 
commiBHlunera."  The  plaintlHIn  that  case 
purchased  the  land  mentioned  in  the  dec- 
laration after  the  construction  of  the  rail- 
road, and  the  grounds  of  complaint  there 
were  similar  to  those  of  the  complaint  In 
the  present  case. 

Objection  is  next  made  to  the  action  of 
the  circuit  court  In  ovemillnR  the  motion 
for  a  new  trial.  This  motion,  also,  was 
based  upon  two  grounds,  namely:  (1) 
That  the  verdict  was  contrary  to  the  evi- 
dence; and  (2)  because  of  the  alleged  mis- 
behavior of  a  Juror.  As  to  the  first  point, 
the  evidence,  not  the  facts,  being  certified, 
we  must  consider  the  case  here  as  on  a  de- 
marrer  to  the  evidence;  and,  viewing  It  in 
that  light,  it  Is  very  clear  that  the  verdict 
is  right.  The  pinlntitf,  who  was  examined 
as  a  wItncRM  in  his  own  behalf,  testified 
that  he  Is  a  truclcer,  and  the  owner  of  a 
track  farm,  the  same  described  in  the  dec- 
laration; that  he  purchased  It  In  1MS7, 
aftT  the  railroad  had  been  cou8ti*ucted 
through  It;  that  several  streams  flow 
through  the  farm,  which  are  crossed  by 
the  railroad;  that  sutUcient  drains  or  out- 
lets for  tliese  waters  ha  ve  not  been  i>ro- 
vided  by  the  defendant  company,  in  conse- 
quence of  which,  on  several  occasions  in 
the  spring  of  1NH8,  and  again  in  the  spring 
of  iHXd,  the  water  was  dammed  up,  and 
overflowed  the  plaintiff's  land  on  the 
north  side  of 'the  railroad,  thereby  almost 
entirely  dcHtroying  the  plaintiff's  crops  on 
16  or  17  acres  of  land  on  that  side  of  the 
road;  and  that  the  crops  on  the  south 
side  were  damaged  by  the  water  percolat- 
ing through  the  soil  from  the  north  side. 
H<{  further  stated  that  he  had  about  60  or 
70  acres  in  cultivation:  and  that  his  dam- 
ages were  not  leas  than  $1.5U0;  and  that, 
notwithstanding  his  frequent  complaints 
to  the  railroad  anthorities about  the  mat- 
ter, they  failed  to  repair  the  wrong,  al- 
though they  often  promised  to  do  so.  An- 
other witness,  W.  B.  Carney,  a  farmer  liv- 
ing in  the  neighborhood,  concurred  in  the 
opinion  that  the  drainage  provided  by  the 
defendant  company  on  the  plaintiff's  land 
was  Inadequate.  He  said  he  had  seen  the 
water  dammed  up  there  to  quite  a  consid- 
erable height,  and  thought  the  plaintiff 
had  been  damaged,  by  reason  of  this  in- 
BUfilcient  drainage,  not  less  than  f  1,.''>00. 
Several  other  witnesses  testified  to  the 
same  effect,  except  that  they  did  not  state 
the  extent  to  which,  in  their  opinion,  the 
plaintiff  had  been  damaged.  The  verdict 
was  for  fl.OOO.  Several  witnesses,  em- 
ployes of  the  defendant,  testified  on  the 
other  side,  giving  it  as  their  opinion  that 
the  drainage  was  ample.  But,  as  this  evi- 
dence is  in  conflict  with  that  for  the  plain- 
tiff. It  must  be  rejected;  and.  If  the  evi- 
dence for  the  plaintiff  shows  anything.  It 
shows  he  has  been  damaged  not  less  than 
the  amount  found  by  the  Jury. 

As  to  the  second  point,— namely,  the  al- 
leged misbehavior  of  a  Juror, — the  facts, 
as  state<l  in  the  defendant's  seventh  l>lil  of 
exceptions,  are  these:  The  plaintiff,  in 
testifying,  remarlced  that  he  had  frequent- 
ly notified  the  railroad  company  of  the  de- 
tecttve  drainage,  above  mentioned,  and 


that "  he  had  not  wished  to  bring  ault.  * 
Whereupon  one  of  the  Jurors  said :  "  Then 
you  had  to  do  it  in  self-defense. "  The 
plaintiff  then  went  on  to  say  that  be  bad 
more  land  In  cultivation  Bouth  of  the  rail- 
road than  nortb  of  it,  and  that  the  land 
and  the  crops  on  the  sbuth  side  were 
greatly  damaged  by  reason  of  the 
dammed-up  water  on  the  north  side  soak- 
ing through  to  the  opposite  side.  At  this 
point,  the  same  Juror  said:  "Ves,  sir;  I 
know  all  about  It.  That's  so."  The  re- 
mark, however,  does  not  appear  to  hnye 
excited  any  criticism  at  the  time,  and  it 
Is  certified  as  a  fact  In  the  bill  of  excep- 
tions that  no  objection  on  that  ground 
was  made  by  the  defendant  until  after  the 
verdict  had  been  rendered.  The  objection, 
therefore,  came  too  late.  The  defendant, 
if  dissatisfled  with  the  remarks  of  the 
Juror,  should  have  objected,  and  called  the 
attention  of  the  court  to  the  matter  at 
the  time,  and  not  have  contented  himself 
with  taking  the  chances  of  a  favorable 
verdict,  and  afterwards  raising  the  objec- 
tion when  the  decision  had  been  rendered 
against  him.  Parties  oughtnot  to  be  per- 
mitted to  experiment  with  Judicial  pro- 
ceedings In  that  way.  By  their  silence, 
under  such  circumstances,  they  ought  to  be, 
and  are,  considered  as  having  waived  the 
objection.  But,  aside  from  Ibis,  there  is 
nothing  In  the  objection.  It  is  evident 
that  the  plaintiff,  In  giving  his  testimony, 
sought  to  produce  the  impi-essiou  on  the 
minds  of  the  Jury  that  he  was  averse  to 
bringing  a  suit,  and  finally  did  sue  only 
after  repeated  attempts  on  his  part  to 
have  Ills  wrongs  redressed  out  of  court 
had  tailed.  And  It  was  this,  no  doubt, 
that  brought  forth  the  apparently  harm- 
less remark  of  the  Juror  first  above  men- 
tioned. And  as  to  the  subsequent  re- 
mark of  the  Juror,  approving  what  the 
plaintiff  had  Just  said,  and  adding  that  he 
knew  ail  about  it.  that  was  no  more  than 
complying  with  the  mandate  of  the  stat- 
ute, which  declai-es  that  "a  Juror,  know- 
ing anything  relative  to  a  fact  in  Issue, 
shall  disclose  the  same  in  open  court." 
Code,  §  3168.  In  any  view,  therefore,  the 
exception  was  not  well  taken. 

The  next  and  last  assignment  of  error  re- 
lates to  theoverruling  of  the  motion  In  ar- 
rest of  Judgment.  The  ground  of  this  mo- 
tion was  that  the  declaration  was  Hied  at 
rules  before  the  suit  was  brought,  and  not 
afterwards.  The  writ  isdated  June  27, 1x89, 
and  was  returnableto  thesecoud  July  rules 
of  thatyear.  The  record,  as  certified  by  the 
clerk  of  the  court  below,  states  that  the 
declaration  was  filed  at  the  last-men- 
tioned rules,  and  the  subsequent  proceed- 
ings at  rules,  as  set  out  in  the  transcript, 
apiiear  to  have  been  regular.  The  defend- 
ant, however.  In  support  of  the  motion  In 
arrest  of  Judgment,  introduced  the  rule- 
book,  from  which  it  appears  that  the  dec- 
laration was  filed  at  the  secimd  June 
rules:  and  upon  this  ground  it  is  con- 
tended that  the  motion  ought  to  have  been 
granted,  and  the  proceedings  dismissed. 
A  sufficient  answer,  however,  to  this  po- 
sition is  that,  by  appearing  and  pleading 
to  the  action,  the  objection  was  waived. 
It  was  certainly  too  late  to  raise  It  after 
the  verdict  was  rendered.   As  was  decided 
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in  Harvey  v.  Sktpwlth,  1«  Grat.  410:  "Ob- 
JectlonH  which  do  not  go  to  the  substance 
of  an  action  ate  treated  as  waived  if  not 
made  w  hen  the  occasion  for  them  arises. " 
In  that  rase  the  sheriff's  return  on  the 
writ  of  summons  instituting  the  suit,  was 
confessediy  defective;  but, as  the  objection 
thereto  was  not  made  nntil  after  a  motion 
for  a  continuance  and  a  piea  to  the  mer- 
its, it  WHS  held  to  have  come  too  late.  It 
Is  a  well-established  rule,  said  the  court, 
that  a  defendant,  by  appearing  and  plead- 
.ing  to  the  action,  or  by  tal<ing  or  assent- 
ing to  a  continuance,  waives  all  defects  in 
the  process  and  in. the  service  thereof.  By 
BO  doing,  be  makes  himself  a  parly  to  the 
record,  «tnd  thereby  recogniies  the  case  as 
in  court,  and  it  is  too  late  for  him  after- 
wanls  to  say  he  has  not  been  regularly 
brooght  into  court.  In  the  annlogous 
case  of  Oreighton  v.  Kehr,  20  Wall.  8,  the 
court  said :  "A general  appearance  waives 
all  question  of  the  service  of  process.  It 
is  equivalent  to  a  personal  service.  The 
qnestion  of  Jurisdiction  only  is  saved.  If 
there  was  error  In  the  commencement  of 
this  action  by  reason  of  a  defective  notice, 
or  otherwise,  it  was  cured  by  the  appear- 
ance. *"  The  principle  of  these  cases  applies 
to  the  present  case,  and  the  Judgment 
mus^  be  a£9rmed. 

Richardson  and   Hinton,  JJ.,  concur. 
Lacy  and  Fauntlbboy,  J  J.,  dissent. 


(W  Oa.  278) 

Ocean  8. 


S.  Co.  V.  Chrnby. 


{Supreme  Court  of  Oeorgla.  Dec.  1, 1890.) 
NxouoEHcx  or  Fellow- Bbsvast. 
A  laborer  engaged  in  loading  a  vessel,  and 
placed  at  the  hatchway  to  give  warning  when 
bales  were  thrown  down,  and  those  engaged  in 
tbrowiog  down  the  bales,  are  fellow-servants  of 
a  laborer  employed  to  receive  and  store  them  be- 
low, and  the  latter  cannot  recover  from  the  mas- 
ter for  injuries  received  from  being  struck  by  a 
bale  thrown  down  without  warping,  whether  the 
negligence  was  that  of  the  tiatch-tender  or  of 
others,  who  ttirew  the  bale  down  in  tiis  absence. 

Error  from  city  coort  of  Savannah; 
Harde:<,  Judge. 

Lawton  &  Cunnln/rhaw,  for  plaintiff  in 
error.  J.  R.  Suusny,  for  defendant  in  er- 
ror. 

SiMuoNR,  J.  We  think  the  court  erred 
In  not  granting  a  new  trial  in  this  case. 
The  evidence  clearly  shows  that  the  com- 
pany had  i>laced  a  roan  at  the  hatchway 
to  ^ve  notice  to  the  hands  below.  The 
foreman  testified  that  the  hatch-tender 
was  at  the  hatchway  about  15  minutes 
before  the  accident,  and  was  in  the  dis- 
charge of  his  duty.  Middleton,  one  of  the 
plaintiff's  witnesses,  testified  that  tliere 
were  some  bales  that  came  down  before 
the  one  that  hit  Cheney,  and  when  they 
came  a  warning  was  given,  and  all  got 
out  of  the  way,  and  nobody  was  hurt. 
This  shows  that  a  person  had  been  placed 
to  attend  the  hatchway,  and  give  warn- 
ing tu  those  below;  but  it  seems  that  no 
warning  was  given  when  the  bale  which 
hurt  Cheney  was  thrown  down.  The 
hatch-tender  was  usually  theengine-d river, 
or  one  of  the  hands  employed  to  assist  in 
loading  the  vcKsel.    It  appears  that  no 


special  person  was  designated  for  this 
service,  but  that  the  hatch-tender  "was 
indifferently  from  the  laborers."  He  was 
engaged  by  the  company  In  the  same  busi- 
ness that  ail  the  other  hands  of  the  gang 
were  engaged  in,  to-wit,  the  loading  of 
the  vessel  with  freight.  He  was  therefore 
a  co-employe  with  the  other  persons  en- 
gaged in  this  business;  and  if,  when  sta- 
tioned at  the  hatchway  for  the  purpose  of 
giving  notice  to  the  hands  below,  he  failed 
to  givethatnotice,orif  he  absented  himself 
from  the  hatchway,  and  while  absent  some 
other  person  engaged  in  the  business  threw 
the  bale  down  into  the  hold,  without  no- 
tice to  those  below,  and  the  plaintiff  was 
thereby  injured,  it  was  In  consequence  of 
the  negligence  of  a  co-em  ptoye,  and,  under 
the  law,  he  cannot  recover  loV  such  negli- 
gence. We  do  not  think  it  makes  any  dif- 
ference whetherthe  bale  was  thrown  when 
the  hatch-tender  was  present  and  failed 
to  give  notice,  or  >vhether  in  bis  absence 
some  other  co-employe  threw  the  bale 
down;  In  either  case  it  would  be  the  neg- 
ligence of  a  co-eroplnye.  It  would  be  the 
negligence  of  the  hatch-tender.  In  not  giv- 
ing notice,  or  in  absenting  himself  from 
the  hatchway;  or,  in  case  it  was  done  in 
the  hatch -tender's  absence,  the  negligence 
of  some  other  co-employe  in  throwing  the 
bale  down  without  notice.  While  this 
plaintiff  seems  to  be  a  poor  man,  and  to 
have  been  dreadfully  hurt,  and  while  we 
sympathize  with  him  greatly  in  his  mis- 
fortune, we  are  compelled, under  our  sense 
of  duty,  to  hold  that,  under  this  evidence, 
the  law  does  not  entitle  him  to  re<!over 
from  this  steam-ship  company.  Judg- 
ment reversed. 


(86  Oa.  262) 

McNally  v.  Savannah  F.  &  W.  Ry.  Co. 
(Supreme  Court  of  Qeorgia.    Deo.  1,  1890.) 

Mastkb  akd  Bbbvamt— Nboliobnob  —  DsPBonvB 
Tools. 
A  "swage"  in  a  railroad  shop. bad  become 
battered  and  barred,  by  reason  of  which  a  flake 
of  iron  was  Icnocked  off,  and  struck  in  the  eye  an 
employe,  who  had  gone  to  the  shop  to  get  a  bolt 
needed  in  his  work.  It  was  shown  that  the  im- 
plement was  in  "average  condition,"  though  one 
witness  testifieo  that  it  was  not  proper  for  use, 
and  should  have  been  repaired.  lletdL,  tliat  there 
was  no  evidence  of  negligence. 

Error  from  city  court  of  Savannah; 
Ha RUBN,  Judge. 

Denmark,  Adama  &  Adams,  for  plain- 
tiff in  error.  CIttsholm,  Erwin  A  Da  Big- 
Boa,  for  defendant  in  error. 

Blandforo,  J.  The  plaintiff  In  error 
brought  his  action  against  the  defendant 
in  error  for  damages  on  account  of  an  in- 
jury which,  he  alleged,  he  received  in  con- 
sequence of  the  company's  negligence  In 
not  furnishing  a  safe  and  proper  tool  called 
a  " swage,  *  to  he  used  by  its  workmen, 
tbe  said  swage  having  been  used  for  such 
a  length  of  time  that  it  had  become  bat- 
tered and  burred,  by  reason  of  which  de- 
fect a  flake  of  iron  was  knocked  off  of  the 
same,  and  struck  him  in  the  eye,  whereby 
he  was  Injured.  He  was  an  employe  of 
the  defendant  company,  as  well  as  those 
operating  with  the  swage,  but  his  place 
of  labor  was  eisewliere;  his  call  at  the 
shop  being  to  procure  a  bolt  which  was 
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needed  In  his  department  of  work.  He  re- 
covered a  verdict  in  tlie  court  below.  The 
defendant  moved  the  court  for  a  new  trial 
upon  several  Krounds,  which  was  granted ; 
and  plaintiff  filed  his  bill  of  exceptions  to 
the  grant  of  a  new  trial,  and  says  the 
same  was  error.  We  have  carefully  exam- 
ined the  evidence  In  this  record,  and  are 
satisfied  that  the  Injury  to  the  plaintiff 
was  the  result  of  a  mere  accident.— a 
thing  not  reasonably  to  be  expected, — a 
rare  and  peculiar  accident.  The  Implement 
is  by  the  evidence  shown  to  have  been  in 
average  condition.  It  is  true  there  is  a 
witness  who  testifies  that  the  Implement, 
in  the  condition  In  which  It  was,  was  not 
proper  for  use,  and  should  have  been  re- 
paired; but  the  company  had  discharged 
Its^duty  to  the  public,  or  mere  visitors  to 
the  shop,  by  ket-pliig  the  tool  In  average 
condition.  Most  tools  are  In  some  degree 
dangerous.  So  we  think,  apon  consider- 
ing all  the  evidence  In  the  case,  that  the 
court  should  have  gra'nted  a  necv  trial, 
as  it  did,  and  should  continue  to  do  so, 
unless  the  case  is  strengthened  by  addi- 
tional evidence.  The  cross-bill  of  excep- 
tions Is  dismissed,  and  the  Judgment  of  the 
court  below  granting  a  new  trial  is  af- 
firmed. 


(8«  Qa.  2«) 

Lbb  et  al.  y.  ARNSDORFr. 
(Supreme  Court  of  Oeorgia.  Deo.  1, 1890.) 
JimaMXNT— E^mTABui  Rbusf. 
A  petition  to  vacate  a  Judgment  rendered 
in  a  justice'*  court  alleged  that  the  defendant 
had  been  prevented  from  defenjling  by  the  fraud 
of  the  plaintiff  and  his  counsel  In  stating  to  him 
that  tfie  case  would  be  dismissed.  Defendant 
testified  that  the  plaintiff's  counsel  told  him 
that  the  case  would  not  be  tried  at  the  April  term. 
The  Judgment  was  dated  April  4th,  but  was  in 
fact  rendered  at  the  May  term,  at  wliich  the  de- 
fendant did  not  appear  to  defend.  The  Judgment 
was  entorad  on  the  summons  issued  by  the  Jus- 
tice, but  not  on  his  doclcet.  Held,  that  the  de- 
fendant had  not  proved  the  case  stated  in  his  pe- 
tition, and  that  the  Judgment  could  not  he  en- 
joined because  of  the  fulurp  of  the  justice  to  ea- 
ter it  on  bia  docket. 

Error  from  superior  court,  EflSngbam 
county;  Fa lmuant.  Judge. 

H.  B.  iftrange  and  D.  H.  Clark,  for  plain- 
tiffs in  error.  A.  C.  Wright,  for  defendant 
in  error. 

Blandford,  J.  This  was  a  petition 
filed  by  the  defendant  In  error  against  the 
plaintiffs  in  error  praying  an  injunction, 
and  also  praying  that  a  certain  Judgment 
rendered  in  a  Justice's  court  against  him. 
In  favor  of  the  plaintiffs  in  error,  be  set 
aside,  and  a  perpetual  injunction  granted 
to  prevent  the  plaintiffs  in  error  from  en- 
forcing a  certain  execution  issued  upon 
said  Judgment.  The  ground  stated  in  the 
petition  is  that  the  Judgment  was  ob- 
tained by  fraud,  in  that  the  defendant  In 
error,  while  the  case  was  pending  and  be- 
fore Judgment,  was  prevented  from  ap- 
pearing and  defending  the  action,  by  rea- 
son of  the  fraud  on  the  part  of  Lee  and  bis 
counsel  in  stating  to  him  that  the  case 
would  be  dismissed,  when^upon  he  called 
the  attention  of  the  Justice  of  the  ]ieace  to 
the  matter,  who  assured  him  that  he 
mlsht  rely  upon  said  statements  made  to 


him  by  counsel  for  Lee.  The  partieB  went 
to  trial  upon  the  petition  and  answera, 
and  the  petitioner  himself  testified  8nt>> 
stantlally  that  neither  Lee  nor  bis  counsel 
nor  the  Justice  of  the  peace  had  ever  actual- 
ly assured  him  that  the  caae  would  be  dia- 
missed.  but  he  thought  it  would  be  dis- 
missed from  what  Strange  said,  but  that 
the  case  was  ready  for  trial  at  the  April 
term,  1889,  of  the  justice's  court,  and 
that  counsel  for  Lee  ( who  was  the  plain- 
tiff in  the  Justice's  court)  said  to  him  the 
case  would  not  be  tried  at  the  April  term, 
as  he  had  some  important  business  to  at- 
tend to  iu  an  adjoining  county ;  that  he 
(petitioner)  agreed  to  this;  and  that 
thereafter  a  Judgment  was  r^dered 
against  bim  by  the  Justice  of  the  peace  at 
the  Instance  of  the  plaintiff,  which  judg- 
ment was  dated  the  4th  of  April.  The  evi- 
dence offered  by  the  plaintiffs  In  error 
showed  that,  while  the  Judgment  was  dat- 
ed April  4th,  it  was  in  fact  rendered  at  th« 
May  term  pt  the  court,  at  which  term  the 
defendant  In  error  was  not  present,  and 
did  not  appear  to  defend  the  suit.  The 
Judgment  was  entered  upon  the  summons 
Issued  by  the  Justice,  but  not  upon  the 
docket  of  the  court.  Section  457  of  the 
Code  provides  that  justices  of  the  peace 
have  authority,  and  it  is  their  duty,  to 
keep  a  docket  of  all  causes  brought  b^ore 
them,  in  which  must  be  entered  the  names 
of  the  parties,  the  returns  of  the  officer, 
and  the  entry  of  the  Judgment,  specifying 
its  amount  and  the  day  of  its  rendition. 
See  Greene  y.  Ollphant,  64  Ga.  566.  567.  D 
thisjudf^ment  had  never  been  entered  upon 
the  docket  of  the  justice  of  the  peace,  (the 
place  where  it  should  have  been  entered,) 
then  the  remedy  of  the  defendant  In  error 
would  not  have  been  Injunction,  or  a  peti- 
tion in  the  nature  of  a  bill  in  equity.  We 
do  not  say  whether  the  judgment  could 
have  been  entered  nunc  pro  tvnc  or  not,  as 
that  point  is  not  before  us.  The  verdict  of 
the  Jury  finding  In  favor  of  the  defendant 
in  error  was  unwarranted  by  the  law  and 
the  evidence  in  the  case,  and  It  was  the' 
duty  of  the  court  to  have  granted  n  new 
trial  as  .asked  for  by  the  plalntl^s  in  er- 
ror, as,  in  our  opinion,  there  should  have 
been  no  recovery  in  his  behalf.  We  think, 
however,  under  the  allegations  in  the  pe- 
tition, tbht  thecourt  did  right  to  overrule 
the  demurrer  to  the  petition ;  but  the  evi- 
dence of  the  defendan  t  in  error  makes  ao 
entirely  different  case  from  the  allegatlona 
in  his  petition.  Indeed,  bis  own  evidence 
makes  no  case  fur  a  recovery  by  him.  The 
Judgment  is  reversed. 

— —  (M  Oa.  14St 

BiCHMOND  &  D.  B.  Co.  V.  ALLIBGir. 

(Supreme  Court  of  Oeorgia.  Nov.  10, 1890.) 
MEiLSuxB  or  Damxoss  fob  Torts— BvmsKca. 
1.  In  an  action  for  personal  injuries,  trhere 
plaintiff  claims  damages  for  permanent  injuries, 
it  is  proper  to  charge  that  "no  fixed  rule  exists 
for  estimating  ttils  sort  of  damage, "  and  to  leave 
the  measure  of  such  damages  to  the  Jury  under 
all  the  circumstances  of  the  case. 

'J.  Evidence  to  show  plaintiff's  prospects  of 
promotion  in  his  employment  in  the  postal  serv- 
ice, had  he  not  been  injured,  is  inaamisstble  oa 
tlie  question  of  damages,  where  it  appears  that 
there  were  no  vacancies  in  the  class  above  his 
at  the  time  of  the  injury,  but  that  two  vacancies 
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octiurrad  wtthln  from  Uiree  to  six  monfhs  there- 
after, that  there '  were  two  other  employes  In 
pWntUTs  class,  whose  chances  for  promotloii 
were  as  good  as  hU;  that  poUtioal  considerations 
enter  someiAat  into  soch  appointments;  and  that 
there  was  no  certainty  that  vacancies  In  higher 
i  would  he  fllled  from  the  lower  olai 


Error  from  city  eoart  of  Atlanta ;  Yah 
Eppes,  Jadg«. 

The  ofBclal  report  la  BabBtanttally  as 
follows:    Allison  saedthe  railroad  coni- 

§an7  for  damages  (or  personal  Injuries. 
[e  alleged  in  his  declaration,  am ons  other 
things,  that,  at  the  time  he  was  injured, 
he  was  a  postal  clerk,  earning  f  1,150  a 
jear,  with  prospects  for  an  immediate 
promotion  to  a  salary  of  $1,8008  year,  and 
excellent  prospects  for  promotion  in  his 
life  beyond  the  highest  wages  paid  to 
postal  clerks ;  andthat,  when  he  was  hart, 
be  was  22  years  old.  He  also  set  forth 
the  nature  and  effect  of  the  injuries  inflict- 
ed npon  him.  The  jury  found  for  plaintiff 
$11,250,  and  defendant  moyed  for  a  new 
trial  npon  the  (olluwing  grounds:  (1-4) 
Yerdict  contrary  to  law,  etc.,  such  in 
amount  as  to  show  uifdue  prejudice  against 
defendant,  and  to  shock  the  moral  sense, 
and  disproportionate  to  the  injuries  in- 
flicted. (5)  Error  in  charging:  "Another 
item  of  damages  alleged  by  the  plaintiff  is 
for  permanent  injuries.  He  says  that  be 
has  l>een  permanently  Injured,  and,  by 
reason  thereof,  bis  capacity  to  work  and 
earn  money  by  his  labor  throughout  bis 
future  life  has  been  practically  destroyed. 
If  this  be  true,  he  wonld  be  entitled  to  fur- 
ther compensation  on  that  account.  The 
burden  Is  on  the  plaintiff  to  show  the  fact 
that  his  capacity  to  labor  and  earn  mon- 
ey has  been  permanently  Impaired,  and 
the  extent  of  such  impairment,  or  to  fur- 
nish data  to  the  jury,  from  which  they 
may  be  able  to  ascertain  his  financial  loss 
in  this  respect.  In  passing  upon  this  ques- 
tion, you  wonld  ascertain,  from  the  evi- 
dence, whether  the  plaintlB's  capacity  to 
labor  and  earn  money  is,  in  point  of  (act, 
practically  destroyed  or  In  part  Impaired 
by  bis  Injuries,  and,  if  so,  the  extent  of 
such  impairment,  and  whether  It  will  ex- 
tend to  the  future,  and  through  the  re- 
mainder of  his  life;  and  K  you  so  find  yon 
will  award  him  such  a  sum  as  you  think 
reasonable  and  just  In  view  of  the  evi- 
dence, and  the  extent  of  such  injury,  and 
In  view  of  all  the  facts  and  circumstances 
of  this  case,  as  disclosed  to  yon  in  the  evi- 
dence. If  you  believe  from  the  evidence 
that  the  plaintiff  has  not  suffered  any  per- 
manent injury  as  the  result  of  the  Injuries 
mentioned  in  the  evidence,  you  would  not 
allow  him  anything  in  the  way  of  dam- 
ages for  a  permanent  injury.  {lo  fixed 
rule  exists  for  estimating  this  sort  of  dam- 
age. The  plaintiff's  age,  his  habits,  his 
strength,  sex,  vocation,  the  rate  of  wages 
earned  by  blm  in  the  past  by  his  labor,  bis 
prospects  of  obtaining  steady,  remunera- 
tive  employment  in  the  future,  prospects 
of  increase  earnings  In  the  future  by  addi- 
tional experience  and  skill  acquired,  If 
there  be  evidence  on  this  point,  and  that 
evidence  in  your  opinion  is  definite  and 
tangible,  these  circumstances,  In  so  lar  as 
tJiey  may  be  illustrated  by  the  evidence, 
•re  all  circumstances  proper  to  be  taken 
T.128.E.no.8— 23 


Into  account.  DImlnation  of  his  ability 
to  work,  it  likely  to  occur  by  growing 
years  and  infirmities  of  age,  Js  also  to  be 
considered,  and  a  proper  deduction  should 
be  made  on  that  account. "  (6)  Error  tn 
charging:  "Since  the  plaintiff  wonld,  if  he 
bad  not  been  hurt,  have  received  the  fruits 
of  his  labor  year  by  year  as  earned,  but 
must  now  receive  the  sum  awarded,  if 
any,  for  permanent  injuries.  In  cash,  all  at 
once  by  your  verdict,  it  would  be  your 
duty  to  reduce  the  sum,  when  ascertained, 
to  its  present  cash  value."  (7)  Error  In 
charging:  "The  mortality  and  annuity 
tables  have  been  introduced  In  evidence, 
and  the  means  of  ascertaining  the  conclo- 
slons  reached,  by  pursuing  their  methods, 
will  appear  to  you  upon  examination  of 
those  tables.  These  tables  maybe  looked 
to  by  you  in  determining  the  question  of 
what  the  future  earnings  of  the  plaintiff 
are  worth  paid  down  to  him  now,  In  cash, 
all  at  once,  which  have  been  cut  off  by  hfs 
injury,  if  any  have.  These  tables  are  nut 
binding  npon  the  jury  as  such,  but  may 
be  used  by  you  as  aids  or  helps  to  the  con- 
clnslon  sought,  and  are  to  be  considered 
by  you  along  with  the  other  evidence  bear- 
ing upon  the  same  point."  Defendant 
contends  that  the  error  in  the  above 
charge  Is  in  stating  to  the  jury  that  "  the 
means  of  ascertaining  the  conclusion 
reached  by  pursuing  their  methods  will  ap- 
pear to  you  npon  examination  of  those 
tables. "  In  this  case  the  note  attached  to 
the  annuity  table,  as  set  forth  in  the  70 
Ga.,  was  not  Introduced  to  the  jury. 
PlaintlfTs  counsel  introduced  in  evidence 
printed  copies  o(  the  Carlisle  Mortality 
Table  and  the  Annuity  Table,  as  found  in 
70Ga.,  but  without  tbe  note  explaining 
tbeir  use.  The  seventieth  rolume  of 
Georgia  Reports  was  not  handed  to  the 
jury.  There  were  no  means  by  which  tbe 
jury  could  Instruct  themselves,  in  the  ab- 
sence of  a  charge  explaining  how  the 
tables  were  to  be  used.  Tbe  court  mani- 
festly used  the  method  pursued  by  him. 
In  charging  where  such  note  was  befow 
the  jury,  which  charge,  in  this  case,  was 
inapplicable,  and  error.  (8)  Error  fai 
striking  B.  P.  Wyly,  Jr.,  for  cause  ovef 
tbe  objection  of  defendant,  under  the  fol- 
lowing facts:  Before  the  jnry  was  strick- 
en, Mr.  Hoke  Smith,  of  counsel  for  tbe 
plaintiff,  stated  that  he  had  a  contingent 
tee  In. the  result  of  the  litigation  and  that 
the  juror,  B.  F.  Wyly,  Jr.,  was  related  to 
him,  and  that  tbe  wife  of  the  juror  was 
also  related  to  him.  Counsel  for  defend- 
ant stated  to  the  court  that,  if  such  rela- 
tionship existed,  the  defendant  would 
waive  it.  Discussion  then  arose  over  an- 
other JnrOr,  and,  when  that  was  over,  MV. 
Hoke  Smith  again  stated  to  the  court 
that  on  account  of  Mr.  B.  P.  Wyly,  J^., 
t>eing  his  client.and  his  confldentialfriend, 
as  well  as  his  relative,  to  relieve  him  trOm 
any  embarrassment  which  might  becaused 
from  trying  a  case  In  tbe  result  of  whKh 
Mr.  Smith  was  Interested,  he  would  baV.e 
him  stricken  for  cause,  on  tbe  sole  ground 
that  relationship  to  counsel  having  a 
contingent  fee  would  not  disqualify.  To 
this,  counsel  for  defendant  objected.  Tbe 
court  directed  the  juror  to  stand  aside  (or 
cause,  and  his  place  was  filled  by  a  tales- 
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man.  B.  F.  Wyly,  Jr.,  was  one  of  the 
lurors  regularly  drawn  for  serrlce  at  that 
term  of  the  court.  Defendant  contends 
that  it  was  error  in  the  court  to  Ret  aside 
such  Juror,  without  some  evidence  of  rela- 
tiouship.  Defendant  contends  further 
that  it  was  error  to  set  aside  the  Juror 
(or  cause,  even  tbouKb  related  to  Mr.  Uolie 
Smith,  after  defendant  had  waived  tlie 
relatlonshii).  Defendant  further  contends 
that,  if  related  at  all  to  Mr.  Hoke  Smith, 
it  was  so  remote  as  not  to  be  the  ground 
of  a  challenge  fur  cause.  (9)  £rror  in  ad- 
mitting the  following  evidence:  "Ques- 
tion. How  soon  after  his  injury  [referring 
to  Mr.  Allison]  were  there  any  vacancies 
at  which  promotions  could  have  talcen 
place?  Answer.  Vacancies  w(>re  shortly 
afterwards:  say  certainly,  in  the  course 
of  the  next  three  to  six  months,  I  think, 
after  Allison  was  hurt.  According  to  Mr. 
Allison's  standing,  and  the  classification 
which  I  gave,,  his  prospects  for  promotion 
to  one  of  these  places  was  goc^d. "  De- 
fendant objected  to  this  testimony,  and 
to  all  other  evidence  of  the  said  witness, 
tending  to  show  prospects  of  promotion, 
as  being  simply  the  opinion  of  the  witness, 
itnd  as  showing  a  possibility  too  remote 
to  be  the  basis  of  consideration  by  the 
jury,  iu  finding  damages.  In  connect'on 
with  the  eighth  ground  of  the  motion,  the 
defendant  produced  an  affidavit  to  the 
effect  that  affiant  applied  to  Mr.  Smith  to 
ascertain  the  relationship  which  the  Juror, 
Wyly,  Dore  to  him, and  was  informed  that 
the  Juror's  mother  and  the  grandmother 
of  Smith  were  first  cousins.  Deponent 
also  applied  to  Wyly,  who  stated  that  he 
was  unable  to  give  the  Information,  and 
be  did  not  know  what  the  relationship 
was. 

Jackson  &  Jackson,  for  plaintiffs  In  er- 
ror. Hoke  &  Burton  Smith,  for  defendant 
in  error. 

Simmons,  J.  1.  Allison  sued  the  railroad 
company  fordamages,and  obtained  a  ver- 
dict. The  railroad  company  moved  for  a 
new  trial,  upon  several  grounds,  which 
will  be  found  in  the  official  report.  The 
view  we  take  of  the  case  renders  it  unnec- 
essary to  discuss  any  of  these  grouds  ex- 
cept the  fifth  and  the  ninth.  The  fifth  is 
as  follows:  "Because  the  court  erred  in 
charging. the  'jury  as  follows:  'Another 
item  of  damages  alleged  by  the  plaintiff  Is 
lor  permanent  Injuries.  He  says  that  he 
has  been  permanently  Injured,  and,  by  rea- 
son thereof,  his  capacity  to  work  and  earn 
money  by  his  labor  throughout  bis  future 
life  has  been  practically  destroyed.  If 
this  be  true  he  would  be  entitled  to  fur- 
ther compensation  on  that  account.  The 
burden  Is  on  the  plaintiff  to  show  the  fact 
that  his  capacity  to  labor  and  earn  money 
has  been  permanently  impaired,  and  the 
extent  of  such  impairment,  or  to  furnish 
data  to  the  Jury,  from  which  they  may  be 
able  to  ascertain  his  financial  loss  In  this 
respect.  In  passing  upon  this  question, 
you  would  ascertain  from  the  evidence 
whether  the  plaintiff's  capacity  to  labor 
and  earn  money  Is,  in  point  of  fact,  prac- 
tically destroyed,  or  In  part  Impaired,  by 
his  injuries,  and,  if  so,  the  extent  of  suirh 
impairment,  and   whether  it  will  extend 


to  the  future,  and  through  the  remainder 
ot  his  life;  and,  if  you  so  find,  you  wIU 
award  him  such  a  sum  as  you  think  rea- 
sonable and  Just,  in  view  of  the  evidenc« 
and  the  extent  of  such  injury,  and  In  view 
of  ail  the  facts  and  circumstances  of  this 
case,  as  disclosed  to  you  in  the  evidence. 
If  you  believe  from  the  evidence  that  the 
plaintiff  has  not  suffered  any  pe«m«nent 
injury  as  the  result  of  the  Injuries  men- 
tioned In  the  evidence,  you  wuuld  not  al- 
low him  anything  In  the  way  of  damages 
(or  a  permanent  injury.  No  fixed  rule  ex- 
ists for  estimating  this  sort  of  damage. 
The  plaintiff's  a~e,  his  habits,  his  strength, 
sex,  vocation,  the  rate  of  wages  earned 
by  blm  In  the  past  by  his  labor,  bis  pms- 
pects  of  obtaining  steady,  remunerative 
employment  In  the  future,  prospects  of  in- 
creased earnings  In  the  future  by  addi- 
tional experience  and  skill  acquired,  U 
there  be  evidence  on  this  point,  and  that 
evidence,  in  your  opinion,  is  definite  and 
tangible,  these  circumstances,  in  so  far  as 
they  may  be  illustrated  by  the  evidence, 
are  allcircumstancesvpropertobetaken  in- 
to account.'  "  Tlie  plaintiff  In  error  ob- 
jects to  that  portion  of  the  charge  set  out 
which  says,  "No  fixed  rule  exists  for  esti- 
mating this  sort  of  damage,"  and  insists 
that  a  fixed  rule  does  exist,  to-wit,  that 
such  a  sum  should  be  allowed  the  plaintitt 
as  would  make  his  future  Income  the  same 
as  it  would  have  been  had  he  nut  been  In- 
jured, taking  Into  consideration  the  prob- 
abilities of  disease,  decreased  capacity  to 
labor,  and  the  duration  of  life.  It  is  in- 
sisted that  the  charge,  as  given,  puts  no 
limit  upon  the  finding  of  the  Jury;  that, 
while  It  calls  to  their  attention  elements 
which  they  could  consider,  it  does  not  re- 
strict them  by  the  fixation  of  a  principle 
which  should  control  their  conclusion. 
This  court  has  considered  this  question 
upon  different  occasions,  and  in  several 
cases  has  said  that  there  Is  no  "Procrus- 
tean rule,"  or  fixed  rule,  in  cases  of  this 
kind.  See  Railway  Co.  v.  Freeman,  83  Ga. 
5S6,  10  S.  E.  Rep.  277;  Railroad  Co.  v. 
Thompson,  76  Ga.  785;  Railway  Co.  v. 
Stewart,  71  Ga.  428,  (1,)  446;  Da  vis  v.  Rail- 
road Co.,  60  Ga.  329,  (4.)  The  last  case  in 
which  the  question  was  considered  was 
Railway  Co.  v.  Freeman,  supra,  where  the 
exact  words  complained  of  were  approved 
by  this  court.  Upon  the  request  of  coun- 
sel for  the  plaintiff  in  error,  we  allowed 
him  to  review  that  decision.  We  have 
carefully  considered  his  argument,  and 
have  devoted  much  time  to  reading  the 
text-books  and  reports  of  cases  decided  by 
other  courts,  to  ascertain  if  we  could  find 
any  authority  or  decision  holding  that 
there  is  a  fixed  rule  to  be  given  to  the  Jury, 
which  mus(>  control  thetn  In  estimating 
the  damages  to  a  person  who  has  been 
permanently  Injured  by  the  carelessness 
and  negligence  of  a  railroad  company, 
or  natural  person,  but  we  have  been  un- 
able to  find  a  decision  of  any  court,  or  a 
dictum  of  any  text-writer,  holding  that 
there  is  a  fixed  rule  (or  measuring  the 
damages  in  such  cases;  and,  in  the  nature 
of  things.  It  is  impossible  fur  a  court  to 
prescribe  any  fixed  rule,  because  it  is  Im- 
possible to  prove  such  exact  data  as 
would  authorize  a  court  to  prescribe  one. 
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It  Is  Imposslbte  for  any  wltnees  to  tentify 
to  the  exact  time  that  the  lujured  pereuD 
would  bave  lived,  il  be  had  not  been  in- 
jured. It  Ib  impoBHible  to  Ray  whether  the 
person  would  have  remained  in  g6ud 
health  durini;  bis  whole  life,  or  whether 
be  would  have  loot  little  or  much  time  by 
BlcIcnesB  or  Idleness  or  the  loss  of  an  op- 
portunity to  labor.  It  is  impossible  to 
say  whether  he  would  have  continued  to 
earn  the  same  amount  of  money  during 
bis  whole  life;  whether  he  would  ha\e 
earned  more,  and  how  much  more,  or 
less,  and  how  much  less;  whether  he 
would  have  remained  in  the  same  occupa- 
tion, or  would  bave  abandoned  that,  and 
pursued  another  more  lucrative,  or  less  so. 
tjnless  these  and  other  facts  which  might 
be  enumerated  could  be  shown  the  jury, 
we  do  nut  see  bow  a  fixed  rule  to  measure 
the  damages  lor  a  permanent  injury  could 
be  prescribed  to  the  jury.  It  may  be  said, 
however,  that  the  life-tables  put  in  evi- 
dence would  show  a  man's  expectancy  ot 
life,  and  that  the  amount  be  was  earning 
at  the  time  he  was  injured  would  be  a  suf- 
ficient basis  upon  which  to  prescribe  such 
a  rule;  but  we  do  not  thinlc  that  this 
would  in  all  cases  be  fair,  either  to  the 
plaintiff  or  to  tbe  railroad  company.  It 
tbe  plaintiff  were  a  young  man  of  char- 
acter and  caiiacity  and  Industry,  and  had 
chosen  his  occupation,  and  commenced  Its 

Enrsult,  his  yearly  income  at  first  might 
e  small,  but,  in  a  few  years,  he  might  be 
able  to  increase  it  very  largely;  yet,  under 
tbe  rule  contended  for,  he  would  be  con- 
fined during  bis  life  to  the  small  income  he 
was  making  at  the  commencement.  On 
tbe  other  band,  it  tbe  plaintiff  were  an 
aged  or  a  middle-aged  person,  malilug  a 
large  yearly  income,  it  would  be  unfair  to 
the  railroad  company  to  take  that  income 
and  bis  expectancy  of  life  as  the  sole  basis 
to  determine  the  amount  of  his  recovery; 
because  our  experience  shows  that  a  man 
In  declining  years  has  not  ordinarily  the 
same  capacity  to  labor  and  earn  money 
as  a  young  man.  It  is  then  that  slcltness, 
inability,  and  indisposition  to  laborcome 
npon  him  more  and  more  each  year,  as  he 
grows  older.  These  and  like  facts  should 
then  be  taken  into  consideration  by  the 
jary  in  behalf  of  the  railroad  company. 
None  of  these  things  can  be  proved  with 
Bticb  exactness  as  would  authorize  a  court 
to  prescribe  a  fixed  rule.  As  was  said  by 
the  supreme  court  of  the  United  States,  in 
Railroad  Co.  v.  Putnam,  118  n.  S.  564,  7 
Snp.  Ct.  Rep.  1:  "It  has  never  been  held 
tbat  tbe  rules  to  be  derived  from  such 
tables  of  computations  must  be  the  abso- 
lute guides  of  the  judgment  and  the  con- 
science of  the  jury.  On  the  contrary.  In 
the  important  and  much-considered  case 
ot  Phillips  v.nallway,abovecited,[4Q.  B. 
Dlv.  406,  5  Q.  B.  Uiv. 78.5  C.  P. Piv. 280, and 
49  Law  J.  Q.  B.  233,]  the  judges  strongly 
approved  the  usual  practice  of  instructing 
the  jury  in  general  terms  to  award  a  fair 
and  reasonable  compensation,  taking  into 
consideration  what  the  plaintlB's  income 
would  probably  have  been,  bow  lung  it 
would  >have  lasted,  and  all  the  contingen- 
cies to  which  it  was  liable;  and  asstrong- 
ly  deprecated  undertaking  to  bind  them 
by  precise  mathematical  rules  In  deciding 


a  qnestlon  tuTolving  so  many  contingen- 
cies incapable  of  exact  estimate  or  proof." 
We  therefore  think  that  It  is  better  for 
both  parties  to  let  the  Jury  look  at  these 
things  as  a  whole,  in  the  light  of  common 
sense  and  their  own  experience,  and  let 
tbem  make  such  a  compensation  in  their 
verdict  as  would  be  reasonable  and  just 
to  both  parties,  not  giving  to  tbe  plaintiff 
a  large  sum  with  the  pni-puse  of  enriching 
him,  but  compensating  him  for  the  loss  of 
money  which  he  would  probably  earn  bad 
be  not  been  Injured,  and  thereby  prevented 
by  the  negligence  of  the  defendant.  These 
remarks,  ol  course,  apply  only  to  tbe 
measure  of  damages  for  the  permanent 
Injury.  It  is  not  contended  that  any  fixed 
rule  can  be  prescribed  as  a  measure  of 
damages  for  pain  and  suffering.  Wetbere- 
fure  reaffirm  tlie  ruling  in  Railroad  Co.  v. 
Freeman,  supra.  On  this  subject  see  2 
Thomp.  Trials,  §§  2077,  2078;  2  Hedf.  R.  R. 
309etseq.;  2  Wood,  Ry.  Law.  §  317;  Whit. 
Smith,  Neg.  474;  Pierce.  R.  R.  301 ;  3  Suth. 
Dam.  283  etseq.;  2  Shear.  &  R.Neg.  $758; 
Wood's  Mayne.  Dam.  p.  596.  §  627;  2  Sedg. 
Dam.  547;  Pol.  Torts,  161.  162;  Field. 
Dam.  §§  614,  615. 

2.  The  ninth  ground  complains  that  the 
court  erred  in  admitting  the  following  evi- 
dence, over  the  objection  of  counsel  for  the 
defendant;  to-wit:  "Question.  Uowsoon 
after  his  Injury  [referring  to  Mr.  Allison] 
were  there  any  vacancies  to  which  promo- 
tions could  have  taken  place?  Answer. 
Vacancies  were  shortly  afterwards;  say 
certainly  in  the  course  of  the  next  three 
to  six  months,  I  think,  after  Allison  was 
hurt.  According  to  Mr.  Allison's  stand- 
ing, and  the  clasniflcation  which  I  give,  his 
prospects  for  promotion  to  one  of  these 
places  was  good. "  Tbe  defendant  object- 
ed to  this  testimony,  and  all  other  evi- 
dence of  the  witness,  tending  to  show 
prospects  of  promotion,  as  being  simply 
the  opinion  of  the  witness,  and  showing 
a  possibility  too  remote  to  be  the  basis  ot 
consideration  by  tbe  jury  in  finding  dam- 
ages. We  think  this  exception  is  well 
taken,  and  that  ths  court  erred  in  allow- 
ing tbe  testimony  complained  of  to  go  to 
tbe  jury.  The  testimony  ot  this  witness 
shows,  in  substance,  that  he  was  the  as- 
sistant superintendent  of  the  railway  mail 
service  of  the  fourth  division ;  tbat  Allison 
was  a  postal  clerk  under  him,  and  that 
he  had  special  supervision  of  Allison's  rec- 
ord and  work;  tbat  the  next  class  above 
Allison  In  tbe  line  ot  promotion  at  the 
time  be  was  injured  was  "class  5,  "and 
that  the  salary  In  that  class  was  $1,300  a 
year;  that  Allison  was  receiving,  when  in- 
jured, $1,150;  that  Allison's  standing  in  re- 
gard to  the  basis  of  promotion  was  "first- 
class ;"  that  there  was  no  vacancy  in  the 
class  above  Allison  at  the  time  he  was  In- 
jured, but  two  vacancies  occurred  In  the 
course  of  from  three  to  six  months  there- 
after; that  there  were  three  men  ot  Alli- 
son's class,  including  Allison,  and  that  the 
other  two  stood  as  well  as  he  did,  and 
both  were  older  than  Allison.  One  had 
been  in  the  service  longer  and  the  other  a 
shorter  time  than  Allison.  Political  con- 
siderations enter  somewhat  into  the  ap- 
pointment ot  clerks.  The  promoting 
power  is  at  Washington ;  tbe  office  bete 
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is  the  racommendfnK  power.  A  vacancy 
in  the  class  above  Allison  mlftht  be  filled 
sometimes  from  other  routes,  and  men 
taken  from  another  roate,  and  put  In, 
who  occupy,  say,  a  second  rank.  It  is  In 
the  power  nf  the  department  nnder  the 
rules  to  do  that.  There  Is  no  certainty 
at  all,  when  there  is  a  vacancy  in  a  posi- 
tion of  chief  clerk,  (the  clerk  in  charge,) 
that  one  of  a  lower  grade  on  the  same 
route  will  go  up;  no  more  than  in  any 
other  business.  It  is  not  guarantied.  We 
think  tills  evidence  shows  that  Allison's 
promotion  was  too  uncertain,  and  the 
possibility  or  an  increasbof  his  salary  from 
f  1,160  to  f  1,800  too  remote,  to  go  to  the 
Jury,  and  for  them  to  base  a  verdict  there- 
on. While  it  is  proper  in  cases  of  this 
kind  to  prove  the  age,  habits,  health,  oc- 
cupation, expectation  of  life,  ability  to 
labor,  and  probable  increane  or  diminu- 
tion of  that  ability  with  lapse  of  time,  the 
rate  of  wages,  etc.,  and  then  'leave  it  to 
the  Jury  to  assess  the  damages,  we  think 
it  improper  to  allow  proof  of  a  particular 
possibility,  or  evsn  probability,  of  an  in- 
crease of  wages  by  appointmen  t  to  a  higher 
public  ofllce,  especially  where,  as  in  this 
case,  the  appointment  la  somewhat  con- 
trolled by  political  reasons.  The  deputy- 
clerk  of  this  court,  for  example,  is  very 
efficient  and  faithful,  and,  if  there  should 
be  a  vacancy  in  the  office  of  clerk  of  the 
court,  it  is  not  only  possible,  but  very 

Srobable,  that  he  would  be  appointed  to 
U  the  vacancy,  thereby  obtaining  a  much 
larger  salary  than  he  now  receives;  but  if 
be  should  be  injured  as  Allison  was,  and 
were  to  sue  the  railroad  company  for 
damages,  we  do  not  think  it  would  be 
competent  for  him  to  prove  the  possibil- 
ity, or  probability,  of  his  appointment  to 
fill  a  vacancy  in  the  office  of  clerk,  espe- 
cially as  the  personnel  of  the  court,  upon 
which  such  appointment  must  depend, 
might  change  In  the  mean  time.  To  allow 
the  Jury  to  assess  dama^ires  in  behalf  of  the 
plaintiff,  on  the  basis  of  a  large  income 
arising  from  a  public  ofllce,  which  he  has 
never  received,  and  which  is  merely  In  ex- 
pectancy, and  might  never  be  received,  or. 
If  received  at  all,  might  come  to  him  at 
some  remote  and  uncertain  period,  would 
be  wrong,  and  unjust  to  the  defendant. 
We  believe  the  rule  ol  most  of  the  railroads 
In  this  state  is  to  promote  their  employes. 
An  employe  commences  at  the  lowest 
grade,  and,  if  he  is  competent, capable, and 
efficient,  he  is  very  likely  tobepromoted  up- 
on the  happening  of  a  vacancy  above  him.' 
If  one  occupying  a  lower  grade  of  service 
were  injured,  would  he  be  allowed  to 
prove,  unless  he  had  a  contract  to  that 
effect,  that  his  prospects  of  promotion  to 
a  higher  grade  and  better  salary  were 
good,  and  would  the  jury  be  allowed  to 
base  their  calculation  and  estimate  of  the 
damages  upon  a  much  larger  salary, 
which  he  had  never  received,  but  merely 
had  a  prospect  of  receiving?  It  will  be 
observed  that  the  testimony  in  this  case 
shows  that  there  were  two  others  In  the 
same  class  with  Allison,  equally  compe- 
tent and  efficient  as  he  was,  and  it  is 
by  no  means  certain  that  Allison  would 
have  been  preferred  to  each  of  them.  In 
rase   of  vacancy,   and   promoted   above 


them.  So  it  could  not  be  said  fhat  he  warn 
in  the  direct  line  of  promotion.  Pierce,  B. 
B.  303;  Brown  v.  Cummings,  7  Alleo.  609; 
Boyce  v.  Baylitfe.  1  Camp.  R8;  Brown  ▼. 
Ballway  Co.,  64  Iowa,  656,  21  N.  W.  Bep. 
193.  This  testimony  being  illegal,  and 
having  been  objected  to,  and  it  bdng  very 
probable,  from  the  amount  of  the  verdict, 
that  tbe  Jury  based  their  calculation  npon 
the  increased  salary  which  Allison  would 
have  received  if  he  had  been  promoted, 
we  think  It  damaged  tbe  defendant,  and 
we  grant  a  new  trial  upon  this  ground. 

The  other  grounds  of  the  motion  we  win 
not  discuss,  except  to  say  that,  if  then 
are  any  errors  contained  therein,  thecourt 
below  will  doubtless  correct  them  on  the 
next  trial.  If  the  explanations  uf  tbe 
mortuary  and  annuity  tables  were  not  put 
before  the  jury,  this  can  be  done  at  the 
next  trial,  If  counsel  so  desire.  The  same 
may  be  said  as  to  the  failure  of  the  court 
to  explain  to  the  Jury  what  was  meant  by 
the  reduction  uf  the  sum,  when  ascertained, 
to  its  present  casli  value,  which  is  com- 
plained of  as  error  in  the  sixth  ground  of 
the  motion.  If  counsel  desires  more  spe- 
cific instructions  at  the  next  trial,  he  can 
request  the  court  to  give  them.  Judg- 
ment reversed. 

— — ~-  (M  Oa.  198) 

DUTCBBR  T.  HOBBT. 

(Suprvme  Cmut  cf  Qwrgia.    "Svr.  SI,  1880.) 

SUBROOATION— FlTBOBABK  AT  MORTOA^B  SaIA 

The  purchaser  at  a  sheriff's  sale  on  a  void 
foreclosure  of  a  mortgage  is  subrogated  to  the 
Interest  of  the  mortgagee,  and  may  himself  fore- 
close.. 

Error  from  superior  court,  Columbia 
county ;  Bonbt,  Judge. 

Salem  Dutcher,  for  plaintilT  in  error. 
Fraak  B.  Miller,  for  defendant  In  error. 

Blandfokd,  J.  Tbe  main  question  in 
this  case  is  whether,  where  property  sold 
under  a  void  foreclosure  of  a  mortg^age, 
as  the  property  of  the  mortgagor,  which 
has  been  purchased  by  one  at  sheriff's 
sale,  and  tbe  purchase  money  applied  to 
the  payment  of  the  mortgage,  and  maid 
sale  and  purchase  is  afterwards  set  aside, 
and  declared  void,  such  purchaser  can  be 
subrogated  to  the  rights  which  the  mort- 
gagee originally  had  to  have  bis  mortgage 
foreclosed,  and  the  property  therein  con- 
veyed sold  in  discharge  of  the  lien  of  tbe 
mortgage.  It  will  not  be  necessary  to 
consider  any  other  question  made  by  this 
record.  While  we  are  not  permitted  to 
lift  the  veil  of  the  future,  we  take  the  lib- 
erty of  pushing  back  tbe  shutters  of  the 
past,  so  as  to  let  the  light  shine  upon  this 
question.  We  think  the  authorities  suffi- 
ciently answer  this  question  in  the  affirma- 
tive. In  2  Freem.  Ex'ns,  (2d  Ed.)  §  852,  It 
is  laid  down  that  a  purchaser  at  a  void 
Judicial  sale,  under  foreclosure,  has  the 
same  right  as  tbe  original  mor^agee him- 
self. In  Brobst  v.  Brock,  10  Wall.  584,  the 
court  says :  "  It  Is  enough  that  an  irregu- 
lar or  a  void  Judicial  sale,  made  at  the 
Instance  of  a  mortgagee,  passes  to  tbe  pur- 
chaser all  the  rights  the  mortgagee,  as 
such,  had."  In  Gilbert  v.  Cooley,  Walk. 
(Mich.)  4d4,  it  was  held  that,  though  a  stat- 
utory foreclosure  of  a  mortgage  be  Irreg- 
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alar,  and  no  bar  to  tiie  eqnlty  of  redemp> 
tton,  yet  a  parcbaiier  at  sneb  sale  sncceedB 
to  all  the  interest  of  tbe  mortgagee.  To 
the  same  effect  see  tbe  case  of  Jackson  r. 
Bowen,  7  Cow.  IS,  wher^n  the  court  held 
that  a  conveyance  by  a  mortgagee,  as  np- 
on  a  statutory  foreclosare  nnder  tbe  pow- 
er of  sale  in  bis  mortgage,  even  If  the  pro- 
oeedlnga  to  foreclose  be  Irregular,  yet  car- 
ries all  bis  Interest  afi  mortgagee  to  the 
purchaser,  as  well  In  the  debi  as  the  land 
mortgaged.  Such  a  deed  operates  as  a 
good  assignment,  and  the  purchaser  maj 
claim  as  assignee.  See,  also,  Ror.  Jnd. 
Sales,  S  224;  1  Jones,  Mortg.  9  874s;  Id. 
S  878;  Freem.  Jud.  Sales,  51-63;  Davis 
▼.Gaines,  104  U.  8.  8^;  Bentley  v.  Long, 
1  Strob.  Eq.  43;  Howard  v.  North,  6 
Tex.  290;  Robertson  ▼.  Bradford,  73  Ala. 
116;  McOee  v.  Waills,  57  Miss.  688.  In  1 
Story,  Eq.  Jur.  478.  it  is  said:  "Such 
principle  has  thebigbeHt  and  most  per- 
■uaslve  eqnlty  as  well  as  common  sense 
and  common  Justice  for  Its  foundation." 
Tbe  cases  cited  by  the  learned  counsel  for 
tbe  pInintifT  -In  error  will  be  found,  upon 
ezuminatlon.  to  apply  to  the  doctrine  of, 
eavent  emptor,  which  applies  to  sales  npon 
valid  Judgments,  and  is  uHually  invoked 
'With  reference  to  sales  upon  executions  Is- 
■aed  against  tbe  general  property  of  tbe 
Judgment  debtor.  See  Boggs  v.  Fowler,  16 
Cnl.  669;  Smith  v.  Painter,  5  Serg.  &  R. 
223.  And  such  we  find  to  be  the  cases  in 
the  Georgia  Reports  cited  in  the  brief  for 
tbe  plaintiff  in  error.  So  we  are  satisfied 
that  the  court  committed  no  error  in 
overruling  the  demurrer  filed  by  the  plain- 
tiff in  error  In  this  case  to  the  petition  of 
tbe  defendant  in  error,  and  tbe  Judgment 
Is  afllrmed. 

(84  Ga.  ZOS)  """^ 

RicBuoND  ft  D.  R.  Co.  V.  Benson  et  al. 

{Supreme  Court  qf  Oeorgia.    Nov.  81, 1890.) 

Caxribrs— Loss  or  Goods — Act  or  Ood — Axsmt- 

MBNT  or  PaooBss— Damaobs. 

1.  A  carrier  is  liable  for  goods  lost  by  the 
act  of  Ood  after  its  refusal  to  deliver  to  tiie  oon- 
■ignee  oo  |^«aentati(m  of  the  biU  of  lading, 
though  the  goods  were  marked  by  number  only, 
and  the  deuveiy  was  refused  because  the  way- 
bill giving  tbe  name  of  the  consignee  had  not 
been  received  when  the  demand  was  made,  and 
the  contract  exempted  tbe  carrier  from  liability 
for  wrong  carriage  or  delivery  of  goods  marked 
t^  initials  or  numbers. 

3.  Tbe  deolamlion  prayed  -  for  process  re- 
aniring  tbe  d^endant  to  appear  at  tbe  August 
term.  The  process  attached  was  dated  July  16, 
1889,  and  required  tbe  defendant  to  appear  at  the 
court  nest  to  be  holden  "on  the  first  Monday  in 
July,  1889. "  The  defendant  appeared  at  the  reg- 
nlar  term  commencing  on  the  first  Monday  in  Au- 
gust, and  moved  to  dismiss.  Held,  that  the  pro- 
cess was  amendable,  under  Code  tta.  {  306,  subd. 
0,  giving  tbe  court  power  "to  amend  and  con- 
trol its  process  and  orders  so  as  to  make  them 
oonformable  to  law  and  justice.  ** 

8.  In  an  action  against  a  carrier  for  loss  of 
goods,  where  it  appears  that  defendant  did  noth- 
ing bat  appear  in  court  and  insist  on  what  it 
olaimed  in  good  faith  as  its  legal  rights,  a  new 
trial  will  be  granted,  unless  the  plaintiff  remit 
an  attorney's  fee  awarded  in  addition  to  actual 
damages,  on  tlie  ground  that  the  defendant  bad 
been  stuobcHiily  litigious,  and  put  the  plaintiff  to 
unnecessary  expense. 

Error  from  dty  court,  Richmond  coun- 
ty; Etb,  Judge. 


Pope  Barrow.tor  plalatUI  in  error.  J.  & 
Jt  W.  T.  Dartdsottttot  defendants  in  oror. 

SncMONB,  J.  Benson  A  Co.  sned  the 
railroad  company  tor  damages  occasioned 
by  the  loss  of  certain  goods  described  in 
the  declaration.  The  process  attached  to 
the  declaration  commanded  the  defendant 
"to  be  and  appear  at  the  city  court  of 
Richmond  county,  next  to  be  holden  in 
and  for  the  county  aforesaid,  on  the  first 
Monday  in  July,  1889;"  and  was  dated 
July  16, 1889,  and  signed  by  the  clerk  of 
tbe  city  ccmrt. '  The  regular  term  of  the 
court  was  the  first  Monday  in  August. 
The  defendant,  by  its  counsel,  apjteared 
at  the  regular  term,  and  moved  to  dismiss 
the  case  because  tbe  process  was  void. 
On  motion  of  plaintiffs'  counsel,  the  court 
allowed  the  process  to  be  amended;  and 
to  this  ruling  the  defendant  excepted  pen- 
dente Jlte,  and  assigned  error  thereon. 
The  trial  was  had,  and  tbe  Jury  returned 
a  verdict  for  tbe  piaintitltt.  The  defendant 
moved  for  a  new  trial,  on  the  grounds  set 
ont  in  the  motion,  which  was  refused, 
and  It  excepted. 

1.  We  do  not  think  the  conrt  erred  In  al- 
lowing the  process  to  be  amended.  We  do 
not  agree  with  counsel  for  the  plaintIB  in 
error  that  the  process  was  void,  and 
therefore  not  amendable,  nnder  section 
8490  of  tbe  Code.  The  declaration  prayed 
for  process  requiring  the  defendant  to  l>e 
and  appear  at  the  August  term  of  the 
conrt,  and  the  process  was  Issued  in  the 
name  of  tbe  Judge  of  tbat  court,  and 
signed  by  the  clerk  thereof;  but  by  a  cler- 
ical mistake  the  defendant  was  cited  to 
appvar  tbe  first  Monday  in  July,  instead 
of  the  first  Monday  in  August.  The  court 
had  Jurisdiction  of  the  case,  and  it  seems 
from  the  record  that  the  process  was  suffi- 
cient to  bring  tbe  defendant  to  the  regu- 
lar term  of  the  court,  at  which  time  It 
made  this  motion  to  dismiss.  Among  the 
powers  conferred  npon  every  court  by  the 
Code  (section  206,  subd.  6)  is  the  power 
"  to  amend  and  control  Its  process  and  or- 
ders, BO  as  to  make  them  conformable  to 
law  and  Justice."  In  the  case  of  Towns- 
end  V.  Stoddard,  26  Ga.  480,  where  tbe 
process  required  the  defendant  to  appear 
on  the  second  Monday  In  April,  and  the 
time  fixed  by  law  for  boldlng  tbe  court 
was  tbe  fourth  Monday  In  April,  this 
court  held  the  process  amendable.  In  Cov- 
ington V.  Cotbrans,  35  Ga.  156,  it  was 
-held  that  an  attachment  issued  on  the  3d 
of  April,  1866,  returnable  to  tbe  "inferior" 
court,  was  amendable  by  inserting  tbe 
word  "county"  Instead  of  "inferior." 
Walker,  J.,  in  delivering  the  opinion  of 
the  conrt,  said :."  The  defendant  was  not 
ignorant  of  the  court  to  which  the  process 
was  returned, for  heappeared  at  the  prop- 
er term,  and  objected  to  tbe  proceedings, 
becaase  a  single  word  'inferior'  bad  been 
used,  by  tbe  mistake  of  a  ministerial  offi- 
cer, for  tbe  word 'county.'  The  time  tor 
such  trifiing  Is  past. "  In  the  case  of  Blake 
V.  Comp,  46  Ga.  298,  an  attachment  was 
sued  out,  returnable  by  law  to  tbe  1120tii 
district  O.  M.,  but  the  magistrate,  by  mis- 
take, made  the  attachment  returnable  tc 
the  919th  district.  Tbe  levying  officer  re- 
turned the  papers  to  the  proper  district, 
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to-wK,  tbe  1120th. and  ludpnnent  was  then 
entered  upon  the  attachment.  It  was 
held  that  the  judgment  was  not  Toid, 
and  McCat,  J.,  said:  "We  do  not  think 
thlH  mistake  makes  the  proeeedingB  void. 
It  Is  not  the  written  direction  to  tbe  sher- 
iff or  constable  which  gives  the  court  ]a- 
ilsdiction,  but  the  law.  II  the  ofilcer  had 
obeyed  the  direction,  and  returned  the  pa- 
pers, as  directed,  the  court  to  which  It 
would  then  have  been  returned  would  not 
have  had  jurisdiction,  and  the  judgment 
would  have  been  void.  As  it  is,  the  court 
which  tried  the  case  was  authorized  to  do 
80  by  the  statute.  Our  statute  of  amend- 
ments is  very  broad.  No  technical  objec- 
tions even  to  a  process  are  to  be  regard- 
ed. It  the  court  has  jurisdiction. "  In  the 
case  of  Williams  v.  Buchanan,  75  6a.  7N9, 
the  Original  process  required  the  defendant 
to  appear  "  on  the  second  Monday  in  April 
next."  but,  by  mistake,  the  copy  process 
required  him  to  appear  "on  the  second 
Monday  in  December  next. "  Tbe  process 
was  dated  December  28th.  The  follow- 
ing April  was  the  time  of  the  regular  term, 
and  no  term  of  the  court  was  to  meet  in 
December.  It  was  held  that  service  of 
this  declaration  and  copy  process  was 
Bufflcient  to  put  the  defendant  on  notice  of 
the  case.  Jackson,  C.  J.,  in  the  course  of 
the  opinion  said:  "When  a  man  knows 
that  he  is  sued,  and  Is  served  with  a  copy 
of  the  declaration,  which  tells  him  what  he 
is  sued  for,  and  in  what  court.  It  would 
be  well  for  him  to  step  to  the  clerk  of  that 
court,  and  And  out  something  about  any 
little  mistake  in  the  process,  and  attend  at 
the  first  term  to  take  advantage  of  tbe 
mistake,  if  it  would  avail  him,  or  have  it 
corrected  and  put  off  a  term,  if  the  court 
BO  decided ;  especially  would  it  be  prudent 
not  to  delay  action  until  after  trial  term, 
verdict,  Judgment,  and  execution,  and 
then  set  up  the  mistake  of  the  clerk,  which 
must  have  been  known  to  him  the  mo- 
ment he  read  the  copy,  declat;atlon,  and 
process  handed  him  by  tbe  sheriff,  and 
called  to  mind  the  fact,  known  to  every- 
body in  Sumter  county,  that  the  superior 
court  met  in  April,  and  not  December. 
The  Code  (section  8345)  declares:  "No 
technical  or  formal  objections  shall  invali- 
date any  petlticm  or  process,  but  if  the 
same  substantially  conforms  to  the  requi- 
sitions of  this  Code,  and  the  defendant  has 
had  notice  of  the  pendency  of  the  cause, 
all  other  objections  shall  be  disregarded, 
provided,  there  Is  a  legal  cause  of  action 
set  forth,  as  re<iulred  by  this  Code."  The 
raling  in  Lowrey  v.  Railroad  Co.,  83  Oa. 
604, 10  8.  £.  Rep.  128,  does  not  conflict 
with  tbe  ruling  In  this  case.  As  will  be 
seen  from  a.  casual  reading  of  that  case,  Its 
facts  were  dlQerent  from  the  facts  in  the 
present  case.  In  that  case  the  petition 
was  addressed  to  the  city  court  of  At- 
lanta, and  process  was  prayed  returnable 
to  that  court;  but  the  clork  of  the  supe- 
rior court  of  Fulton  county,  who  was  also 
ex  ofBcio  clerk  of  the  city  court,  annexed 
to  the  declaration,  and  to  the  copy  which 
was  served  on  the  defendant,  a  process  re- 
qnirlng  it  to  appear  at  an  Impossible  term 
of  the  superior  court,  which  process  bore 
test  In  the  name  of  the  judge  of  the  su- 
perior court,  and  was  signed  by  the  clerk 


of  the  superior  court.  Tbe  procen  was 
held  to  be  void,  for  the  reason  that  the 
suit  was  filed  in  the  city  court,  but  tbe 
process  required  the  defendant  to  appear 
In  the  superior  court,  and  bore  test  in  the 
name  of  the  judge  of  the  superior  court, 
and  was  signed  by  the  clerk  of  the  supe^ 
rior  court  as  such,  and  not  as  clerk  of  tbe 
city  court  of  Atlanta. 

2.  The  main  question  argued  before  us 
In  this  case  was  as '  to  tbe  llaMlity  of  the 
railroad  company  nndertbe  facts  disclosed 
in  the  record.  Counsel  for  the  plaintiff  In 
error  Insisted  that  the  railroad  company 
was  not  liable,  because  the  goods  were  de- 
stroyed by  an  unprecedented  flood,  and 
under  the  law  a  cpmmon  carrier  is  not 
liable  for  damage  occasioned  by  the  act  of 
Qod.  Counsel  for  tbe  defendant  in  error 
replied  that,  while  it  was  true  that  the 
goods  were  destroyed  by  the  flood,  the 
facts  show  that  if  it  bad  not  been  for  the 
negiigen<!e  of  the  defendant  In  delaying  the 
goods  an  unreasonable  time  upon  Its 
road,  and  detaining  them  in  its  depot 
after  arrival  at  their  destination, the  flood 
would  not  have  operated  so  as  to  Injure 
or  destroy  them.  Whether  the  law  be 
that  a  common  carrier  is  not  liable  when 
the  damage  Is  caused  by  the  act  of  God, 
though  the  negligence  of  the  carrier  con- 
tributed to  the  damage,  or  whether  It  be 
that  the  carrier  Is  liable  when  the  carrier's 
negligence  concurs  with  the  act  of  God  in 
causing  the  damage,  is  a  question  upon 
which  we  find  the  authorities  very  con- 
flicting; but  it  is  unnecessary  for  us  to  de- 
cide that  question  here.  The  facts  show 
that  thegoods  were  directed  to  be  shipped 
from  Richmond,  Va.,  to  Augusta.  Ua. ; 
but,  instead  of  shipping  them  directly  to 
Augusta,  tbe  carrier  shipped  them  first  to 
Atlanta,  Ga.,  and  reshipped  them  from 
Atlanta  to  Charlotte,  N.  G.,'  and  from 
Charlotte,  N.C., shipped  them  to  Augusta. 
They  should  have  been  received  in  Augusta 
on  the  1st  day  of  September;  but  tliey 
were  not  received  until  the  Stb.  On  the 
loth  they  were  damaged  by  flood.  The 
evidence  shows  that,  from  the  1st  of  Sep- 
tember up  to  tbe  time  of  the  flood,  the 
consigneas  sent  every  day  to  the  depot  of 
the  railroad  company,  and  asked  for  the 
goods,  and  were  informed  that  they  had 
not  arrived.  Miller,  the  clerk  of  thocou- 
signees,  who  went  to  the  agent  of  the  rail- 
road company  and  asked  for  the  goods, 
testified:  "I  am  quite  sure  I  took  the  bill 
of  lading  with  me  and  showed  it.  It  was 
plainly  marked  on  that  that  the  box  was 
for  Benson  &  Co.  We  kept  sending  for  the 
goods  up  to  the  day  of  the  flood.  "^  It  also 
appears  that  while  the  box  was  not 
marked  with  the  name  of  Benson  ft  Co., 
the  consignees,  but  was  marked  simply 
with  the  figures  "3005"  In  Hen  of  the  name, 
their  name  did  appear  on  the  "way-bill" 
sent  by  the  company  to  its  agent  in  Au- 
gusta, and  that  the  agent  admitted,  after 
the  flood,  that  the  loss  was  occasioned  by 
carelessness  at  head-quarters  in  not  send- 
ing the  way-bill  with  the  goods ;  that  tbe 
goods  bad  arrived  two  days  before  tbe 
flood,  and  tbe  way-bill  was  not  received 
by  him  until  after  the  goods  were  de- 
stroyed. Under  these  facts,  we  think  that 
when  Benson  &  Co.  sent  their  clerk  to  the 
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agent  at  AnKnsta,  and  demanded  the 
goods,  and  the  clerk  showed  the  agent  the 
Dill  of  lading,  with  the  entries  thereon, 
and  told  bioi  that  the  goods  were  a  box 
of  cberoot  cigars,  (as  he  said  in  Ills  evl- 
decce  he  told  him,)  and  the  goods  were 
tben  in  the  possession  ot  the  railroad  com- 
panj,  as  the  evidence  shows  they  were, 
and  the  agent  tailed  or  refused  to  deilrer 
them,  it  was  a  conversion  ot  the  goods  on 
the  part  of  the  railroad  company,  and,  if 
the  goods  were  subsequently  destroyed  by 
the  flood,  the  railroad  company  was  liable 
for  the  value  thereof.  If  the  goods  bad 
arrived  at  their  destination,  and  were  in 
the  possession  of  the  railroad  company, 
and  Benson  &  Co.  had  carried  their  bill  of 
lading,  and  demanded  possession  thereof, 
and  the  company  bad  refused  to  deliver 
ttaem,  Benson  &  Co.  could  have  commenced 
their  action  of  trover  at  once  against  the 
railroad  company,  and  recovered  the  value 
of  the  goods,  although  tbey  were  subse- 
quently destroyed  by  the  flood.  But  it  is 
claimed  by  the  railroad  company  that  it 
could  not  deliver  the  goods  to  Benson  & 
Co.,  because  its  contract  of  carriage  with 
the  shipper  exempted  it  from  liability  from 
"wrong  carriage  or  wrong  delivery  of 
goods  that  are  marked  with  initials,  num- 
bers, or  imperfectly  marked, "  and  that,  as 
these  goods  were  simply  marked  "3005, !* 
the  railroad  company  was  not  liable  be- 
cause It  did  not  deliver  them.  We  think 
that.  If  the  railroad  company  had  deliv- 
ered them  to  somebody  else  who  bad  a 
bill  of  lading  for  a  package  of  goods 
marked  "3005,"  it  perhaps  would  not  have 
been  liable;  but  as  it  did  not  deliver  them 
to  any  one,  and  refused  to  deliver  them  to 
Bensitn  &  Co.,  when  demanded  upon  their 
bin  of  lading,  we  du  not  think  this  clause 
in  the  contract  applies. 

S.  It  is  complained  that  the  court  erred 
in  admitting  in  evidence  the  bill  of  lading, 
because  there  was  no  proof  of  its  execu- 
tion, or  of  the  signature  thereto,  or  of  the 
agency  of  the  person  purporting  to  have 
signed  it.  Under  the  evidence,  we  think 
there  was  no  error  in  admitting  the  bill  of 
lading,  as  it  was  sufficiently  proven. 

4.  The  plaintiff  in  error  also  complains 
that  the  court  erred  in  charging  the  Jury : 
"Dyou  believe  from  the  evidence  that  the 
defendant  has  acted  in  bad  faith,  or  has 
been  stubbornly  litigious,  or  that  it  has 
pat  the  piaintlHs  to  unnecessary  expense 
in  this  matter,  then  yon  can  add  to  the 
actual  damages  reasonable  attorney's 
fees,"  and  that  under  this  charge  the  Jury 
returned  a  verdict  lor  3-10,  attorney's  fees, 
and  that  this  verdict  was  contrary  to  the 
evidence.  We  think  this  exception  is  well 
taken.  There  Is  no  evidence  in  the  record 
thatthedefendantactediabadfaith.orwas 
stubbornly  litigious,  or  put  the  pldin tiffs  to 
unnecessary  expense.  All  that  the  defend- 
ant in  (he  conrt  below  seems  to  have  done 
was  to  appear  in  court,  and  insist  on  what 
it  claimed  was  its  legal  rights.  The  judg- 
ment must,  therefore,  be  reversed,  and  a 
new  trial  bad,  unless  the  plaintiffs  shall 
voluntarily  write  off  from  the  verdict  the 
sum  of  f30;  but,  in  the  event  the  plaintiffs 
shall  consent  to  do  so,  the  judgment  of 
the  court  below  shall  stand  affirmed.  Be- 
versed,  with  direction. 


869 
(86  as.  zis> 
MoElmubbat  v.  Tcrnkb. 
(Supreme  Court  of  Oeorgia.   Nov.  SI,  1880.) 

BVIDBNOB  AT  VOWnat  TbIAIt— liABORBB'S  IdXH. 

1.  Testimony  given  at  a  former  trial  by  a  wit- 
ness not  shown  to  be  dead,  or  beyond  the  juris- 
diction of  the  court,  is  not  admissible  against  the 
one  by  whoTi  he  was  sworn,  though  his  testi- 
mony was  cnen  aoquiesced  in,  and  not  contra- 
dicted, the  facts  sworn  to  not  being  in  the  per- 
sonal knowledge  of  the  party  by  whom  the  wit- 
ness was  introduced. 

2.  A  "cropper"  having  famished  the  labor, 
and  raised  a  crop  on  shares,  the  owner  of  the 
land  turnishing  the  stock,  and  retaining  control 
of  the  crop  until  his  rent  and  advances  were 
paid,  the  "cropper"  may  recover  her  share  by 
foreclosure  of  a  laborer's  lien,  though  she  is  a 
widow,  and  was  aided  in  raising  the  crop  by  the 
work  of  her  minor  children,  and  by  extra  labor 
employed  for  a  few  days. 

Error  from  superior  court,  Burke  coun- 
ty; RoNKY,  Judge. 

Phil  P.  Johnston,  for  plaintiff  in  error. 
Lovett  &  DhvIs,  for  defendant  In  error. 

Simmons,  J.  It  appears  from  the  evi- 
dence In  this  case  that  McEimurray  and 
Rena  Turner,  In  the  year  IK^U,  made  a  con- 
tract whereby  McEimurray  was  to  fumisU 
land,  stock,  etc.,  to  Rena  Turner,  and  she 
was  to  furnish  labor,  and  make  a  crop  on 
the  land,  and  the  crop  was  to  be  equally 
divided  between  ttaem.  The  crop  was 
made,  and,  in  October  or  November  of 
that  year.  McEimurray  discharged  Rena 
Turner,  whereupon  she  sued  out  a  labor- 
er's lien  aeainst  him,  claiming  a  special 
lien  upon  the  crop  raised  by  her  as  a  la- 
borer. McEimurray  filed  a  counter-affida- 
vit against  the  foreclosure  of  the  lien,  up- 
on several  grounds,  and  the  case  was  re- 
turned to  the  court  to  be  tried.  On  the 
trial  thereof  in  the  superior  court,  the  case 
having  been  appealed  from  the  county 
court,  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff,  and  the  defendant  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

1.  The  fourth  and  fifth  grounds  of  the 
motion  are,  in  substance,  that  the  court 
erred  in  refusing  to  allow  counsel  for  the 
defendant  to  prove  by  the  plaintiff,  after 
she  had  testified,  that  her  brother,  Henry 
Turner,  was  wagoner  for  McKlmurray, 
and  had  hauled-ali  her  cottou  to  the  rail- 
road station;  that,  upon  the  trial  of  the 
casein  the  county  court,  she  had  intro- 
duced her  said  brother  as  a  witness  in  her 
behalf;  and  that  he  there  testified  that 
the  amount  of  cotton  made  in  her  crop 
was  only  10  bales,  except  some  scattered 
cotton,  she  having  been  present  at  the 
giving  of  this  testimony,  and  assenting 
thereto.  We  think  the  court  was  right  id 
refusing  to  allow  the  testimony:  (I)  Be- 
cause it  does  not  appear  that  Henry  Tur- 
npr,  the  witness  who  testified  in  thecounty 
court,  was  dead  or  inaccessible,  and,  if  he 
was  living  and  accessible,  he  ought  to 
have  been  produced  and  sworn  as  a  wit- 
ness, and  compelled  to  give  his  own  tes- 
timony It  was  argued,  however,  that  as 
the  plaintiff  had  introduced  Henry  Turner 
as  a  witness  In  her  behalf  on  the  trial  In 
the  county  court,  and  heard  him  teetifv, 
and  assented  to  his  testimony,  this  was  in 
the  nature  of  an  admission  in  open  court. 
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(2)  We  do  not  think  this  waa  aocta  an  ad- 
fiilaaiom  on  the  part  of  the  plalntiB  as 
would  haye  authorised  the  reception  of 
the  testimony.  Our  Code  (section  3790) 
declares  that  acquiescence  or  silence,  when 
the  circumstances  require  an  answer  or 
denial,  ur  other  conduct,  may  amount  to 
an  admission.  But,  where  a  plalntiB  or 
defendant  Introduces  a  witness  In  court, 
we  do  not  think  that  the  acquiescence  or 
silence  of  the  party  during  the  proffrees  of 
the  trial  would  amount  tu  an  admission, 
the  circumstances  at  that  time  not  requir- 
ing an  answer  or  denial.  (3)  As  appears 
from  this  record,  Rena  Turner  did  not 
know  of  ber  own  knowledge  bow  many 
bales  uf  cotton  her  brother  had  hauled  to 
the  railroad  station.  If  she  had  known,  it 
would  not  have  been  necessary  to  put  her 
brother  upon  the  stand  to  prove  it.  And, 
as  she  did  not  know  it  of  her  own  knowl- 
edge, she  could  not  be  held  bound  on  an- 
other trial  by  the  testimony  of  a  witness 
Introduced  on  the  former  trial.  Norwould 
she  have  been  bound  absolutely  by  his  tes- 
timony on  thetrialatwhlchshelntroduced 
him,  as  she  would  have  been  allowed  to 
prove  by  other  witnesses  a  different  state 
of  facts  from  that  testified  to  by  this  wit- 
ness.   Cronan  v.  Roberts,  65  Oa.  678. 

2.  The  sixth  ground  complains  that  the 
verdict  Is  contrary  to  law,  in  this :  "  It  ap- 
pears from  the  undisputed  evidence  in  the 
case,  the  testimony  of  both  plaintiff  and 
defendant,  that  the  suit  grows  out  of  a 
contract  under  which  plaintiff  made  a 
crop  lor  the  defendant  on  shares,  defend- 
ant furnishing  the  land  and  stock,  and 
plaintiff  the  labor,  and  sharing  equally  In 
the  proceeds  of  the  farm ;  and  that  said 
crop  was  made  by  the  labor  of  the  plain- 
tiff and  her  children,  two  of  which  children 
were  regular  hands  In  the  crop,  and  by 
such  additional  outside  labor  as  was  from 
time  to  time  necessary.  Under  this  state 
of  facts,  the  share  or  Interest  of  the  plain- 
tiff in  said  crop  could  not  be  recovered  by 
the  foreclosure  of  a  laborer's  lien,  as,  un- 
der the  law,  such  Hen  or  remedy  can  only 
be  Invoked  to  recover  for  labor  done  In 
person  by  the  party  making  the  affidavit 
in  foreclosure;  It  not  appearing  from 
the  testimony  what  part  of  the  labor  lu 
making  the  crop  was  done  by  the  plain- 
tiff in  person,  or  what  "was  the  value  of 
such  labor. "  Two  points  were  made  by 
counsel  for  the  plaintiff  In  error  upon  these 
grounds:  (1)  That  the  evidence  having 
shown  that  the  plaintiff  and  defendant 
had  made  a  contract  agreeing  to  run  a 
farm  together,  she  bad  no  right  to  sue  out 
a  laborer's  lien ;  and  (2)  that.  If  she  bad 
such  a  right,  she  could  only  sue  out  the 
Hen  for  the  labor  which  she  actually  per- 
formed herself,  and  that  she  was  not  enti- 
tled to  a  Hen  for  the  labor  of  her  minor  chil- 
dren, or  for  that  of  extra  hands  whom 
she  had  employed  for  a  tew  days  during 
the  year.  We  do  not  concur  with  the 
learned  counsel  In  either  of  these  proposi- 
tions. The  evidence  shows  that  the  plain- 
tiff was  not  a  "  renter, "  but  was  what  is 
known  as  a  "cropper."  The  relation  of 
landlord  and  tenant  did  notexlst  between 
her  and  McElmurray.  He  was  to  furnish 
the  land,  mules,  etc.,  and  she  was  to  fur- 
.nlsb  the  labor,  and  the  crop  waa  to  be 


equally  divided;  and  the  evidence  farther 
shows  that  he  waa  to  control  the  crop  nn- 
tU  after  the  rent  and  advances  had  been 
paid.  Under  the  evidence,  this  was  sim- 
ply a  mode  of  paying  her  wages  for  the  la- 
bor of  herself  and  children.  She  had,  as 
against  blm,  no  title  to  any  part  of  tbe 
crop  which  she  raised,  nntU  the  rent  and 
advances  should  be  paid.  AppUng  ▼. 
Odom,  460a.  588;  Almand  v.  Scott.  80  Ga. 
96,  4  S.  £.  Rep.  892.  Her  part  of  the  crop 
which  she  had  raised  being  in  the  nature 
of  wages,  she  was  entitled  to  foreclose  a 
special  lien  thereon  after  she  had  paid  her 
rent,  and  paid  for  the-  advances  made  to 
her  by  the  landlord,  which  she  alleges  she 
did,  and  which  the  Jury  found  to  be  true. 

8.  It  appears  that  she  had  six  minor  chil- 
dren, two  of  whom  only  were  able  to 
work.  It  appears  also  that  she  was  a 
widow,  and  entitled  to  the  possession  of 
the  minor  children.  Being  entitled,  ander 
thelaw,  to  tbe  possession  of  tbe  children, 
she  was  entitled  to  their  labor  and  earn- 
ings. If  she  had  hired  these  minor  children 
to  the  landlord,  she  could  have  recovered 
in  an  action  against  him  for  their  hire. 
This  being  true,  what  rule  Is  there  In  law, 
and  what  reason  is  therein  common  sense, 
which  would  prevent  her  from  suing  out 
a  laborer's  Hen  In  her  own  name  for  the 
labor  of  her  minor  rblldron,  as  well  as  her 
own  labor?  If  she  had  control  of  tbe  chU- 
dren,  and  they  worked  on  her  farm,  and 
under  her  direction,  there  being  no  contract 
made  with  the  landlord  as  to  tbelr  labor, 
they  could  not  have  foreclosed  a  Hen  there- 
for ;  ynt,  under  the  construction  contend- 
ed for  by  counsel  for  the  plaintiff  In  error, 
the  landlord  could  have  refused,  absolute- 
ly, to  pay  for  the  labor  of  these  children, 
and  they  would  have  had  no  summary 
remedy  against  the  crop  which  they  had 
helped  to  produce.  We  think,  therefore, 
that  the  court  did  right  in  holding  that 
the  mother  could  foreclose  her  special  lien 
on  the  crops  raised  by  her,  not  only  for  her 
own  labor,  bat  for  that  of  her  minor  chil- 
dren. The  case  of  Cochran  v.  Swann,  68 
Oa.  89,  reHed  on  by  counsel  for  tbe  plalntiB 
In  error,  was  different  in  the  facts  from 
this  case.  In  that  case  the  person  who 
sought  to  foreclose  his  Hen  was  a  contract- 
or, as  well  as  laborer.  The  record  dis- 
closed that  the  labor  was  probably  done 
In  large  part  by  hands  hired  for  tbe  pur- 
pose, and  this  court.  In  ruling  upon  these 
facts,  held  that  the  contractor  was  not 
entitled  to  foreclose  his  lien  for  work  and 
labor  performed  by  other  persuns  whom 
he  had  hired.  We  think  where  a  parent 
makes  a  contract  like  the  one  disclosed  in 
this  record,  and  performs  that  contract 
with  his  own  labor,  and  that  of  his  minor 
children,  that  he  or  she.  under  the  Code, 
has  a  lien,  and  is  entitled  to  foreclose  it,  as 
was  done  in  this  case.  And  we  do  not 
think  the  fact  that  the  plalntiB,  in  carry- 
ing out  ber  contract,  was  compelled  to 
CTuploy,  for  a  tew  days,  extra  labor  would 
prevent  her  from  enforcing  her  Hen  c^calnst 
the  other  party  to  the  contract,  it  appear- 
ing from  the  evidence  that  the  defendant 
had  advanced  her  the  money  to  pay  fot 
this  extra  labor,  and  presumably  the  Jnrj 
gave  him  credit  therefor  In  tfaeverdlet. 

Judgment  afiBrmed. 
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Joiner 

(Supreme  Court  qT  Oeorgla.    No7.  28,  1800.) 

fAUa  iMPHISOmtBNT— PROBABLa  CaDBX— MjiUOX. 

1.  The  TOluntarydiacontlnQftnoe  of  a  proaeca- 
tion  doe*  no  raise  a  presumption  of  malioe,  nor 
put  on  the  defendant,  in  a  suit  for  malicious 
proaoentfon,   the   burden   of  showing   probable 
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8.  Tb  make  out  probable  cause  it  is  sufficient 
if,  when  he  commenced  the  prosecution,  the  de- 
fendant had  reasonable  grounds  for  belief  in  the 
guilt  of  the  accused. 

8.  False  imprisomneot  will  not  lie  for  an  ar- 
rest legally  made  on  a  warrant  which  is  regular, 
and  was  properly  sued  out. 

Error  from  superior  court,  Chatham 
coDnty;  Fallioant,  Judge. 

Geo.  W.  Owens,  by  J.  R.  maaasyrtor  plain* 
tifl  In  error.  LaiHoa  A  Cnvatagbum,  by 
E.  S.  Elliott,  (or  defendant  in  error. 

BLANDFORn,  J.  This  was  an  action 
brouRht  by  the  plalntUI  In  error  against 
the  defeitdant  In  error  tor  malicious  ar- 
rest, and  false  Imprisonment.  A  yerdict 
was  bad  for  the  defendant  In  error.  Plain- 
tiff in  error  made  a  motion  lor  anewtrial, 
which  was  refused  by  the  court,  and  be  ex- 
cepted. 

The  first  three  grounds  of  the  motion  al- 
lege that  the  verdict  was  wrong.  In  look- 
ing at  the  facts  in  the  case,  we  are  satis- 
fied that  the  verdict  was  right  according 
to  law  and  the  evidence. 

It  is  complained  in  the  fourth  ground 
that  the  court  erred  in  refusing  to  give 
certain  requests  to  charge  to  the  effect 
that  malice  was  presumed  from  the  volun- 
tary discontinuance  of  the  prosecution, 
and  that  the  burden  of  proof  was  on  the 
defendant  to  show  probable  cause.  We 
think,  in  an  action  of  this  sort,  the  bur- 
den is  on  the  plaintiff  to  show  malice  and 
want  of  prubablecause,  which  induced  the 
prosecution.  Itistruethatajurymaypre- 
Bume  malice  where  there  is  a  total  want  of 
probable  cause  tor  the  institution  of  the 
prosecution ;  but,  where  probable  cause  is 
shown.  It  would  make  no  difference 
whether  the  defendant  was  Induced  to 
prosecute  the  case  from  motives  of  malice 
or  not.  In  all  actions  of  this  kind  there 
must  appear  both  malice  and  a  want  of 
probable  cause. 

The  fifth  ground  excepts  to  certain 
chattces  given  by  the  court  to  the  Jury.  It 
is  alleged  tha  t  the  court  Improperly  charged 
the  Jury  as  to  the  effect  of  advice  of  coun- 
ael  as  bearing  upon  the  question  of  prob- 
able cause.  We  think,  in  looking  at  the 
charge  of  the  court,  that  the  law  upon 
this  subject  was  properly  given  in  charge 
to  the  Jury. 

It  is  further  complained  that  the  court 
•  erred  in  its  instructlonn  to  the  Jury  as  to 
false  imprisonment.  Where  a  warrant  is 
r^ular,  properly  sued  out,  and  the  pris- 
oner has  been  properly  and  legally  arrest- 
ed under  such  warrant,  the  Imprisonment 
cannot  be  false  under  our  law.  We  think 
the  court  fairly  and  correctly  submitted 
the  law  upon  this  subject  to  the  Jui7,  and 
therefore  the  plaintiff  in  error  can  take 
nothing  from  this  aMsignment  of  error. 

The  next  ground  of  error  insists  that  the 
question  of  probable  cause  should  be  ad- 
judged by  the  status  of  the  defendant  at 


the  time  of  the  trial,  and  not  when  the 

?iro8ecutor  swore  out  the  warrant,  and 
hat  the  charge  of  the  court  in  this  respect 
was  erroneous.  We  think,  under  the 
facts  of  this  case,  It  is  shown  very  clearly 
that,  at  the  time  the  warrant  was  taken 
out  and  the  plaintiff  in  error  arrested,  the 
defendant  in  error  did  have  probable  cause 
to  believe  that  the  plaintiff  in  error  was 
guilty  of  the  offense  for  which  he  was  ar^ 
rested.  An  action  of  this  character  is 
strictly  guarded,  and  the  circumstances 
under  which  it  may  be  maintained  are  ac- 
curately stated.  It  Is  never  encouraged 
except  in  plain  cases.  Were  it  otherwise, 
ill  consequences  would  ensue  to  the  public, 
(or  no  one  would  willingly  undertake  to 
vindicate  a  breach  of  the  public  law,  and 
to  discharge  his  duty  to  society,  with  the 
prospect  of  an  annoying  suit  staring  him 
in  the  face.  Ventrees  v.  Rosser,  78  6a.  641. 
A  want  of  such  probable  cause  is  a  ques- 
tion for  the  Jury  under  the  direction  of 
the  court,  and  exists  only  when  the  cir- 
cumstances are  such  as  to  satisfy  a  rea- 
sonable man  that  the  accuser  had  no 
ground  for  proceeding  but  his  desire  to  in- 
jure the  accused.  Code,  §  29»3.  See  Hen- 
derson v.  Francis,  75  Oa.  180.  "To  make 
out  probable  cause  It  is  sniScient  if  the 
plaintiff  has  reasonable  grounds  (or  belle( 
at  the  time  of  acting.  Statements  made 
by  third  persons  to  the  defendant  may  be 
introduced  in  order  to  show  probable 
cause. "  French  v.  Smith,  24  Amer.  Dec. 
616.  See,  also,  Cockfield  v.  Braveboy,  39 
Amer.  Dec.  123 ;  Coleman  y.  Alien,  79  Ga. 
687,  6  S.  £.  Bep.  204.  "An  abandonment 
of  the  prosecution,  or  an  acquittal  (or 
want  of  evidence,  is,  as  we  have  seen,  no 
proof  o(  malice,  or  of  the  prosecution  be- 
ing un(ounded  and  unjust.  Purcel  v.  Mc- 
Namara,  1  Camp.  202,  9  East.  363.  And 
see  2  Greenl.  Ev.  §§  463-456;  2  Starkie,  Ev. 
4r4;  8  Phil.  Ev.  256.  The  entire  burden  is 
on  the  plaintiff  to  show  want  of  probable 
cause.  Lindsay  v.  Lamed,  17  Mass.  190; 
Adams  v.  LiRher,  8  Blackf .  443.  Where  a  re- 
quest is  made  of  the  court  to  charge  the 
Jury,  and  the  point  is  covered  in  another 
portion  o{  the  charge,  this  is  no  ground 
(or  a  new  trial.  We  think  the  charge  of 
the  court  as  to  advice  of  counsel  was  cor- 
rect. See  Fox  v.  Davis,  65  Ua.  302 ;  Code, 
§S  2982,  2986,  2988.  2990,  2991.  And  see  case 
of  FInley  v.  Refrigerator  <'o.,13  S.  W.  Rep. 
87.  Where  the  arrest  is  by  valid  process 
regularly  sued  out,  action  for  malicious 
prosecution  is  the  only  remedy.  Melson 
V.  Dickson,  63  Ga.  682;  RUey  v.  Johnston, 
13  6a.  260 ;  Sewell  v.  State,  61  Ga.  496.  We 
think,  in  looking  into,  the  charge  of  the 
court,  that  the  law  governing  the  case 
was  (airly  and  correctly  submitted  to  the 
Jury,  and  that  the  charge  fully  covered 
the  requests  of  counsel  for  the  plaintiff  in 
error,  the  refusal  to  give  which  is  assigned 
as  error.    Judgment  affirmed. 


(86  Ga.  255) 

Boles  v.  State. 
{Supreme  Court  of  Georgia.    Nov.  26,  1890.) 

CABRTINa  CONCBALKD  Wb^POMS. 

Carrying  a  pistol  in  a  covered  basket  on 
one's  arm,  not  for  the  purpose  of  transportation 
only,  but  for  convenience  of  use  and  access  and 
to  evade  the  law,  is  carrying  a  concealed  weapon 
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within  Code  Oa.  S  4SS7,  making  it  a  misdemeanor 
to  carry  a  pistol  about  the  person,  anless  in  an 
open  manner,  and  fully  expoied  to  view. 

Error  from  city  court  of  Sayannab; 
Habokn,  Judge. 

Q.  W.  Oweas,  by  J.  R.  Sansnjr,  for  plain- 
tin  In  error.  W.  IV.  Fraaer,  Sol.  Gen.,  by 
8.  B.  Adama,  tor  the  State. 

Simmons,  J.  Boles  was  indicted  and 
tried  tor  the  offense  of  carrying  concealed 
weapons,  and  was  convicted.  The  proof 
was,  In  substance,  that  the  constable 
heard  a  pistol  fire,  and  went  to  abe  who 
had  shot  It.  He  met  the  defendant  and 
asked  who  had  shot  the  pistol.  The  de- 
fendant denied  having  done  so,  and  said  it 
was  shot  by  parties  further  down  the 
road.  The  witness  searched  tor  the  par- 
ties down  the  road,  and  could  not  find 
them.  He  then  charged  the  defendant 
with  having  tired  the  pistol.  He  again 
denied  It,  and  said  the  witness  might 
search  blm.  The  witness  did  so,  and 
found  cartridges  in  his  pocket,  but  did 
not  fihd  any  pistol  on  his  person.  He  had 
a  basket  on  his  arm,  and,  on  opening  it, 
Oreen  found  the  pistol  in  it.  The  basket 
was  about  a  foot  wide  and  two  feet  long, 
and  had  a  cover  to  it.  Another  witness 
swore  he  was  present  when  the  constable 
arrested  the  defendant,  and  found  the 
pistol.  It  was  in  his  basket,  and  the  bas- 
ket was  on  his  arm. 

The  only  question  to  be  decided  In  this 
case  Is  whether,  under  the  facts  above  giv- 
en, the  defendant  was  guilty  ot  violating 
section  4527  of  the  Code,  which  Is  as  fol- 
lows: "Any  person  having  or  carrying 
about  his  person,  unless  in  an  open  man- 
ner, and  fully  exposed  to  view,  any  pistol, 
(except  horseman's  pistol,)  •  •  •  shall 
be  guilty  of  a  mlsdemaanor, "  etc.  The 
defendant,  among  other  things,  requested 
the  court  to  charge  that  "unless  the  jury 
found  that  the  defendant  had  the  pistol 
concealed  on  his  person,  he  was  not  guilty 
of  the  offense  charged ; "  and  that  "carry- 
ing a  pistol  in  a  basket  on  one's  arm  is  not 
carrying  a  concealed  weapon  about  one's 
person  within  the  meaning  ot  the  stat- 
ute." These  requests  the  court  refused  to 
give,  and  In  lieu  thereof  charged  as  fol- 
lows :  "  If  the  jury  believe  that  the  pistol 
wus  carried  In  the  basket  by  the  defend- 
ant for  convenience  ot  use  and  access,  and 
to  evade  the  law,  he  would  be  guilty  as 
charged."  "The  question  lor  the  jury  to 
determine  Iswbetherthe  pistol  was  carried 
in  the  basket  for  the  purpose  of  trans- 
portation or  not.  If  It  was  carried  for 
transportation,  thedefendant  Is  not  guilty 
as  charged ;  If  not  carried  for  transporta- 
tion, he  Is  guilty. "  This  charge,  and  the 
refusal  to  charge  as  requested  to.  Is  ex- 
cepted to  by  the  defendant.  We  do  not 
think  the  court  erred  in  his  refusal  to  give  In 
charge  the  defendant's  request,  nor  In 
charging  as  complained  of.  The  charge 
given  was  as  favortible  to  the  defendant  as 
he  had  any  right  to  demand.  We  do  not 
think  that.  In  order  to  violate  the  above 
section  of  the  Code,  It  Is  necessary  for  the 
weapon  to  be  concealed  In  the  clothing  of 
the  person.  If  carried  in  a  basket  or 
bag  upon  his  arm,  not  for  the  purpose  of 
transportation  alone,  it  would  be  a  vio- 


lation of  the  statute.  See  State  r.  Mc- 
Manus,  89  N.  C.  556;  8  Amer.  &  £ng.  Enc. 
Law,  410;  '2  Whart.  Grim.  Law,  S  1657, 
subd.  12.    Judgment  affirmed. 

(M  Oa.  188) 
Gbat  v.  Blaokwxlu 

COI^MAN  et  tU.  V.  Blackwbll. 

(Supreme  Court  ef  a«orgia.   Nov.  21,  1890.) 

ATTAOHMSNT— OBOnKDS— PETmOK. 

1.  A  debtor  who  conveys  Ills  property  for  tbe 
purpose  of  hindtaring  and  delaying  bis  creditora, 
though  with  the  Intention  of  uiumatelv  paying 
them,  falls  within  the  provision  of  Code  Oa.  } 
8297,  that,  whenever  a  debtor  shall  sell  or  con- 
vey his  property  "for  Uie  purpose  of  avoiding  the 
payment  of  his  debts, "  an  attachment  may  issue. 

3.  A  petition  for  an  attachment  which  states 
that  the  debtor  conveyed  liis  property  to  a  third 
person,  with  the  understanding  that  it  should  be 
reoonveyed  to  the  debtor  after  the  third  person's 
claim  bad  been  satisfied,  and  that  tbi*  convey- 
ance was  made  by  the  debtor  to  avoid  the  pay- 
ment of  his  debts.  Is  sufUcient,  where  it  Is  veri- 
fied by  the  affidavit  of  the  debtor,  in  which  he 
admits  that  the  facts  stated  in  the  petition  are 
substantially  true,  except  that  the  oonveyaooe 
was  not  made  to  defraud  nis  creditors. 

Error  from  superior  court,  Burke  coun- 
ty; Ro.NBV,  Judge. 

Phtl.  P.  Johnston  and  E.  L.  Brlnson,  for 
plaintiffs  In  error.  Latysoo  &  CHllawajr 
and  boykln  Wright,  for  defendant  in  er- 
ror. 

Blandford,  J.  These  two  cases  rest 
upon  precisely  the  same  facts.  Both  were 
cases  where  attachments  were  sued  out, 
under  section  3297  of  the  Code,  and  levied 
upon  certain  property  as  the  property  ot 
Black  well,  which  was  claimed  by  Neill. 
Upon  the  trial  of  the  cases,  Nelll  moved  to 
dismiss  the  attachments,  upon  the  ground 
that  the  allegations  contained  in  the  same 
were  not  sufficiently  verified.  The  court 
sustained  the  motion,  and  dismissed  the 
attachments.  This  ruling  ot  the  court  Is 
excepted  to,  and  Is  the  error  complained 
of.  In  looking  Into  the  records  In  these 
cases,  we  And  that  the  grounds  ot  the  at- 
tachments were  that  Black  well,  the  debt- 
or, had  transferred  and  conveyed  all  of 
his  property  to  Neill,  the  agent  of  another 
person  or  Arm,  with  the  understanding 
between  them  that,  after  the  Hrm  which 
Nelll  represented  had  been  paid,  then  Nelll 
was  to  reconvey  the  property  thus  con- 
veyed to  him  by  Blackwell  to  either  Black- 
well  or  to  any  other  person  Blackwell 
might  desire,  and  that  this  arrangement 
was  made  by  Blackwell  tor  the  purpose 
of  a  voiding  the  payment  of  his  debts.  We 
further  llnd  that  these  petitions  were  veri- 
fied by  Blackwell,  the  debtor,  himself,  by 
an  affidavit  In  which  be  says  that  the  facts 
stated  In  the  petition  are  substantially* 
correct,  except  that  the  conveyance  to 
Neill  was  not  made  for  the  purpose  ot  de- 
frauding his  creditors,  but  he  boped  by 
thus  hindering  and  delaying  them  to  gain 
time,  and  intended  eventually  to  pay  his 
creditors  In  whole  or  in  part  If  he  could  do 
so.  We  think  this  statement  in  the  affi- 
davit of  Blackwell  shows  that  the  plain- 
tiffs In  error  in  these  cases  had  the  right 
to  tue  out  these  attachments  umler  section 
3207  of  the  Code.  That  section  provides 
that  whenever  a  debtor  shall  sell.or  convey. 
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or  conceal  his  property  liable  tor  the  pay- 
ment of  btsdebtB.for  theparpoae  of  avoid- 
ing the  payment  of  the  same,  and  this  is 
made  to  appear  to  the  judge  of  the  su- 
perior court,  an  attachment  may  Issue. 
The  leametl  judge,  as  it  seems  to  us,  grant- 
ed the  motion  to  dismiss  the  attachments 
sued  out  in  these  cases,  upon  the  ground 
that  Blackwell,  the  debtor,  stated  that 
the  conveyance  was  not  for  the  purpose  of 
defrauding  his  creditors.  But  it  will  be 
seen,  by  looking  at  this  section  of  this 
Code,  that  whenever  a  debtor  makes  a 
conveyance,  ur  sells  bis  property  lor  the 
purpose  of  avoiding  the  payment  of  his 
debts,  then,  in  such  a  case,  an  attachment 
may  issue.  Whether  this'debtor  Intended 
to  defraud  bin  creditors  or  not,  if  the  con- 
veyance which  he  made  to  Neill  was  for 
the  purpose  of  hindering  and  delaying  his 
creditors,  (as  he  says  it  was.)  then  we 
think  it  was  for  the  purpose  of  avoiding 
the  payment  of  his  debts.  Every  man  is 
required  to  pay  his  debts  when  they  fall 
due,  and  if  he  does  anything  with  hisproi>- 
erty  to  prevent  his  creditors  from  collect- 
ing their  debts  when  they  become  due,  by 
selling  it,  or  conveying  It.  so  as  to  binder 
or  delay  them  In  the  collection  of  the  same, 
then  we  think  such  debtor  falls  within  the 
provision  of  the  section  above  mentioned. 
And  we  think  that  the  afUdavit  of  Black- 
well,  which  appears  in  the  records  of  these 
cases,  fully  sustains  the  allegations  con- 
tained in  the  petitions  of  plaintiffs  for  the 
Issnlng  of  attachments.  See  caseof  Brown 
V.  Massman,  71  Ga.  869.  In  the  case  of 
Loeb  V.  Smith,  78  Ga.  504,  3  S.  E.  Rep.  458, 
this  section,  and  the  following  sectioiis  of 
the  Code  on  thesubject,  are  fully  discussed 
by  this  court  in  an  opinion  delivered  by 
the  chief  justice.  A  proceeding  under  this 
section  of  the  Code  is,  in  its  nature, similar 
to  a  proceeding  in  equity  quia  tiwet;  and 
It  was  there  ruled,  and  has  subsequently 
been  held,  that  the  ordinary  proceeding 
under  this  section  of  the  Code  would  be 
for  the  party  to  petition  for  a  writ  of  at- 
tachment, to  present  his  proofs  by  affi- 
davits to  the  Judge,  and  that  such  judge, 
after  having  considered  the  proofs  submit, 
ted  to  him,  and  found  them  sufficient, 
should  then  adjudge  and  grant  an  order 
that  the  attachment  issue.  The  attach- 
ment might  be  issued  by  the  judge  himself 
thereafter,  as,  under  thelawsof  this  state, 
be  has  a  right  to  Issue  dn  attachment,  or 
by  any  other  officer  who,  under  the  law  of 
this  state,  is  authorized  to  Issue  attach- 
ments In  such  cases.  Ic  might  be  issued 
by  the  clerk  of  the  superior  court,  under 
the  direction  of  the  judge,  the  papers  con- 
taining the  affidavits  and  proofs  submit- 
ting to  the  judge  upon  such  application 
being  filed  with  the  clerk  of  the  court. 
The  opposite  party,  If  he  thought  proper 
so  to  do,  might  except  to  the  issuing  of 
such  attachment,  and,  by  writ  of  error, 
could  have  the  same  reviewed  by  this 
court;  or  he  might  by  demurrer;  or  con- 
trovert the  grounds  of  the  attachment  by 
applying  to  the  judge,  stating  fully  and 
distinctly  his  grounds  of  defense,  and 
showing  why  such  attachment  should  not 
have  been  Issued  or  should  be  removed, 
supporting  the  same  by  affidavit,  or  such 
other  testimony  as  he  can  control.    And 


the  Judge  should  then  appoint  a  time  and 
place  for  hearing  both  parties,  (plaintiff 
and  defendant;)  provide  for  due  notice  to 
ail  persons  interested,  allowing  them  full 
opportunity  to  sustain  their  respective 
cases,  as  in  application  upon  injunction; 
and,  upon  a  review  of  the  law  and  the 
tacts  of  the  case,  make  such  order  In  the 
premises  as  Is  conslutent  with  justice, 
either  totally  or  partially  reinoving  such 
attachment,  or  wholly  or  partially  retain- 
ing the  same,  or  disposing  of  the  same  In 
some  manner  which  would  be  equitable 
and  just  to  all  parties.  And  it  is  further 
provided  that  the  decision  of  the  judge, 
granting  or  refusing  an  attachment  under 
the  provisions  of  this  article,  may  be  ex- 
cepted to,  and  carried  to  the  supreme 
court,  as  was  practiced  in  applications  tor 
injunctions  prior  to  the  28th  of  October, 
1870.  See,  aiRO,  the  case  of  Gazan  v.  Royce, 
78  Ga.  512,  3  S.  E.  Rep.  753,  and  see  Clay's 
Case,  79  Ga.  596,  7  S.  E.  Rep.  256.  The 
present  case  differs  from  the  case  of  Mein- 
hard  v.  Neill,  11  S.  E.  Rep.  813.  In  that 
case,  as  It  appeared  to  us,  the  petition  for 
attachment  was  not  sufficiently  verified. 
There  was  no  affidavit  of  Blackwell  in* 
that  case,  nor  was  there  any  affidavit  or 
other  proof  submitted  showing  positively 
that  the  grounds  of  the  attachment  were 
true,  which  has  been  held  in  thecases  above 
cited.  So  we  think  that  the  court  below 
committed  error  In  dismissing  the  plain- 
tiff's attachments  In  these  two  cases,  and 
the  judgement  of  the  court  Is  therefore  re- 
versed. 


(SB  o«.  a<J) 

Nabbyillb,  C.  &  8t.  L.  St.  Co.  t.  Hsooib 

et  al. 

(Supreme  Court  of  Oeorgla.   Nov.  21, 1890.) 

CiWKisM  or  Livb-Stook— Fsssuie  tso  Watbr- 

INO. 

1.  A  railroad  company,  engaged  In  the  trans- 
portation of  horses  from  one  state  to  another, 
wlilcb  keeps  them  confined  in  a  oar  for  more  than 
28  consecutlye  hoars,  without  unloadtog  them  for 
rest,  water,  or  food,  in  violation  of  Rev.  St  V. 
S.  {  4886,  is  guilty  of  negligence  per  ae,  and  is 
liable,  not  only  for  the  penalty  provided  in  said 
section,  bnt  also  for  any  damage  or  injury  that 
may  I>e  thereby  sustained  by  toe  owner  of  the 
stock. 

2.  The  f^lnre  of  the  railroad  company  to 
comply  with  this  statutory  requirement,  and  with 
its  contract  of  shipment,  wherein  it  limited  its 
liability  to  that  of  a  private  carrier,  but  agreed 
to  furnish  the  owner  with  reasonable  facilities  for 
taking  care  of  the  horses,  is  not  excused  by  the 
fact  that  Its  stook-yards,  at  one  of  its  Intermedi- 
ate stations,  were  on  fire  when  the  train  arrived 
there. 

8.  The  fact  that  the  owner's  servant,  in  chsrge 
of  the  horses,  was  not  suUciently  diligent  in 
urging  the  railroad  employes  for  permission  to 
onloaa  the  horses  for  the  purpose  of  feeding  and 
watering  them,  does  not  relieve  the  railroad  com- 
pany trmn  liability  to  the  «wner,  as,  under  the 
statute  and  tmder  the  contract,  it  was  the  com- 
pany's duty  to  afford  facilities  for  feeding  and 
watering  without  request  Arom  any  one. 

Error  from  City  court,  Richmond  coun- 
ty ;  EvB,  Judge. 

J.  B.  Camming  and  Bryan  Camming,  for 
plain  tiOs  In  error.  FtemmingA  Alexander, 
for  defendant  In  error. 

Simmons.  J.  This  was  an  action  brought 
by  the  defendants  In  error  against  tha 
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plalntmin  error  for  damai^eB  caased  to 
a  eertidn  car-load  of  horses  by  reason  of 
ttie  negligence  of  the  plalntilT  In  error  In 
not  stopping  Its  cars,  so  as  to  give  the 
defendants  In  error  an  opportunity  to 
water  and  feed  their  horses.  A  yerdict 
was  had  for  the  defendants  in  error,  and 
the  railway  company  moved  for  a  new 
trial,  which  was  denied  by  the  coart,  and 
it  excepted  to  this  ruling,  alleging  as  error 
the  special  grounds  setforth  In  its  motion. 
Tlie  evidence  showed  that  the  horses  were 
8hipi>ed  from  St.  Louis  to  Augusta,  and 
bad  been  on  board  of  the  train  about  26 
hours  when  the  train  arrived  at  Nashville; 
that  the  person  in  charge  of  the  horses 
made  inquiries  of  certain  persons  about 
the  train  as  to  getting  the  horses  off,  and 
having  them  fed  and  watered,  and  was 
told  that  this  could  not  be  done.  The 
«tock-yards  of  the  company  were  on  fire 
when  the  train  reached  Nashville.  -  No  op- 
portunity was  afforded  to  the  agent  of  the 
defendants  in  error  to  unload  the  horses 
for  the  purpose  of  feeding  and  watering 
them  by  the  railroad  company,  or  any  of 
the  employes  thereof,  but  the  car  in  which 

'  the  horses  were  loaded  was  attached  to 
another  train  which  proceeded  through 
to  Chattanooga,  without  giving  an  op- 
portunity at  any  Intermediate  station  for 
the  horses  to  be  taken  care  of.  The  spe- 
cial contract  under  whicii  the  horses  were 
shipped  was  put  in  evidence,  to  the  fol- 

.  lowing  effect :  That  the  tariff  rate  on  the 
shipment  to  Augusta  was  f  226  per  car ; 
that,  In  consideration  of  the  fact  that  the 
car  was  to  be  transported  for  f  118,  and  a 
free  passage  to  the  owner,  or  his  agent,  on 
the  train  with  the  animals,  this  being  a 
special  rate  lower  than  the  regular  rate, 
the  shipper   released   the   railroad  com- 

8 any,  and  its  connecting  lines,  from  the 
ability  of  a  common  carrier  In  the  trans- 
portation of  the  animals,  and  agreed  that 
such  liability  should  be  only  that  of  a  pri- 
vate carrier  for  hire;  that  tho  shipper 
agreed  that  he  would  load  and  unload  the 
animals  at  bts  own  risk,  and  feed,  water, 
and  attend  the  same  at  bis  own  expense 
and  risk  while  they  were  In  the  stock- 
yards awaiting  shipment,  and  while  on 
the  cars,  or  at  feeding  or  transfer  points, 
or  where  they  might  be  unloaded  for  any 
purpose;  that,  while  the  employes  of  the 
railroad  should  provide  the  owner  or  per- 
son In  charge  of  the  animals  all  proper  fa- 
cilities on  trains  and  at  stations  for  taking 
care  of  the  same,  the  business  of  the  rail- 
road should  not  be  delayed  by  the  deten- 
tion of  the  trains  to  unload  and  reload  the 
animals  tor  any  cause  whatever,  but  the 
car  might  be  left  at  a  station,  upon  the 
request  of  the  person  In  charge  of  the 
same,  and  unloaded  and  reloaded  by  him ; 
that  should  damage  occur  for  which  the 
railroad  might  be  liable,  the  value  at  tlie 
date  and  place  of  shipment  should  govern 
the  settlement.  In  which  the  amount 
claimed  should  not  exceed,  for  a  horse  or 
muie,  f  100,  which  amount  It  was  agreed 
was  as  much  as  such  animals  were  reason- 
ably worth.  This  agreement  was  dated 
February  14, 1889.  It  was  shown  by  the 
evidence  that  neither  the  railroad  com- 
pany nor  any  of  its  employes  provided  the 
'  person  in  charge  of  the  animals  with  any 


facilities  whatever  for  taking  care  of  the 
same,  notwithstanding  It  appears  that 
the  person  In  charge.  In  behalf  of  the  own- 
era  of  the  horses,  applied  to  various  per- 
sons who  seemed  to  t>e  connected  with  the 
railroad  for  permission  and  opportnnity 
to  unload  the  cars  at  Nashville,  in  order 
that  be  might  feed  and  water  the  animate, 
and  give  them  the  required  rest  after  their 
long  Joum^.  Nor  were  the  cars  left  at 
Nashville,  which  wasafeeding station,  bat 
they  were  attached  to  another  train  which 
proceeded  through  to  Chattanooga.  It  la 
very  clearly  shown  by  the  testimony  that 
the  damage  to  the  stock  was  caused  in 
consequence  of  the  fact  that  they  were 
kept  on  board  of  the  carsforover40honr8, 
without  rest  or  food  or  water.  Therefore, 
we  think  the  verdict  of  the  Jury  was  war^ 
ranted  by  the  testimony  in  the  case.  Sec- 
tion 4386  of  the  Revised  Statutes  of  the 
United  States  provides  that:  "No  rail- 
road company  within  the  United  States, 
whose  road  forms  any  part  of  a  line  of 
road  over  which  cattle,  sheep,  swine,  or 
other  animals  are  conveyed  from  one 
state  to  another,  or  the  owners  or  mas- 
ters of  steam,  sailing,  or  other  vessels  car- 
rying or  transporting  cattle,  sheep,  swine, 
or  other  animals,  from  one  state  to  an- 
other, shall  confine  the  same  in  cars,  boats, 
or  vessels  of  any  description,  tor  a  long;er  pe- 
riodtban  twenty-eight  Consecutive  hours, 
without  unloiullng  the  same  for  rest,  wa- 
ter, and  feeding,  for  a  period  of  at  least 
Are  consecutive  hours,  unless  prevented 
from  so  unloading  by  storm  or  other  ac- 
cidental causes."  We  think,  under  this 
statute,  that,  where  a  railroad  company 
keeps  live-stock  upon  Its  cam  for  more 
than  28  consecutive  hours,  this  constitutes 
negligence  per  se,  and  such  railroad  com- 
pany is  liable,  not  only  for  the  penally 
prescribed  In  the  statute,  but  also  for  any 
damages  or  injury  that  may  thereby  be 
sustained  by  the  owner  of  the  stock. 

We  furthermore  think  that,  onder. the 
contract  between  these  parties,  it  was  the 
duty  of  the  railroad  company  to  have  af- 
forded the  person  In  charge,  and  having 
care  of  these  animals,  an  opportunity  to 
unload  the  same  upon  their  arrival  at 
Nashville,  or  at  some  other  place,  when 
they  had  been  upon  the  cars  28  consecu- 
tive hours ;  and,  havlngfailed  to  afford  this 
opportunity  of  feeding  and  watering  the 
stock  and  giving  them  the  required  rest, 
the  railroad  company  is  liable  for  the 
consequences  of  any  injury  to  the  ani- 
mals that  may  have  ensaed  thereby.  And 
while  the  statute  of  the  United  States  was 
an  act  in  favor  of  humane  treatment  of 
animals  while  being  transported,  yet  we 
think  that  a  violation  of  the  same  on  the 
part  of  the  railroad  company  was  neidi- 
gence  In  itself,  for  which  they  woald  be 
liable.  So  we  think  the  verdict  of  the  jury 
was  not  without  evidence  to  support  It; 
nor  do  we  think  it  was  contrary  to  law. 
The  fact  that  the  stockyards  of  tbeddend- 
ant  were  on  fire  when  the  train  arrived  at 
Nashville  was  not  sufScient  excuse  for  nut 
furnishing  to  the  person  in  charge  of  the 
animals,  under  the  contract,  all  proper 
facilities  for  taking  care  of  the  same;  nor 
was  it  a  sufllctent  excuse  for  not  stopping 
the  car  five  hours,  there  or  at  some  otha 
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station,  an  provided  tor  In  the  statnte,  so 
that  tlie  animals,  after  tbey  bad  been  npon 
ttaecara  28  consecatlre  hours,  mlgbt  be 
unloaded  and  watered  and  ted  by  tbe  per- 
Buo  in  cbarge. 

Staonld  tt  be  tbooKht  tbat  tbe  agent  ol 
the  owner  in  attendance  upon  tbe  stock 
was  deficient  in  urglne  compliance  with 
the  statnte,  tbe  railroad  employes  know, 
or  sboold  have  known,  of  tbat  want  of 
diligence  on  his  part;  and  as  it  was  for 
them  to  select  the  place  for  stopping,  and 
to  comply  with  the  statute,  with  or  with- 
out his  n-quest,  his  failure  In  diligence  is 
no  excuse  for  the  company  under  the  act 
of  congress.  The  owner  of  tbe  stock  not 
being  present,  his  servant,  and  tbe  com- 

Eany's  servants,  had  no  right  as  against 
im  to  violate  the  statute  any  more  than 
as  against  tbe  United  States.  Judgment 
affirmed. 


(86  Ga.  SOS) 

Ckntbal  Railboad  v.  Warrs. 
.  {Sftpnme  Court  of  Oeorgia.    Nor.  31. 1880.) 
CsKioRABi— Warn  IdSS. 
OorNorart  will  not  lie  to  the  Judgment  of 
s  InsUoe  of  the  peaoe  for  ISO,  or  under,  where 
qpaaUons  of  faotate  involvea,  or  questions  of  both 
Iswsndfaofc 

Error  from  superior  court,  Chatham 
county ;  Fallioant.  Judge. 

Edward  S.  Elliott,  for  plalntiO  In  error. 
Charlton  A  Mackall,  for  defendant  in  er- 
ror. 

Simmons,  J.  The  trial  Judge  did  not  err 
in  dlsmtsslnar  the  writ  of  certiorari.  Cor- 
ttomri  will  not  lie  where  the  judgment  of 
a  Justice  of  tbe  peace  is  for  fSO  or  under, 
unless  based  ezclusiv^y  upon  a  question 
of  law.  Where  facts  aloue  are  Involved, 
or  botb  law  and  fact,  appeal  to  a  Jury  in 
tbe  justice's  court  is  tbe  proper  remedy. 
In  this  case  essential  facts  were  in  ques- 
tion, and  appeal  was  tbe  proper  remedy, 
and  not  certiorari.    Judgment  affirmed, 

(88  Oa.  236)  ~~~~ 

Daniels  v.  Savannas,  F.  &  W.  Rr.  Co. 
(Supreme  Court  of  Otonfia.  Nov.  90, 1880.) 
Dbath  Br  WsoNOFin.  Act— DapaNDmcrr  or 

MOTHXR. 

Under  Act  Oa.  Oct  27,  18S7,  amending 
Code  Oa.  |  2971,  relating  to  the  recovery  of  dam- 
tigea  in  cases  of  homicide,  and  extending  the 
right  to  recover  to  the  mother  or  father  for  tbe 
homicide  of  a  child  upon  whom  she  or  he  might 
be  dependent,  or  who  contributed  to  her  or  nis 
support,  in  cases  where  the  child  left  neither 
wife,  husband,  nor  child,  it  is  not  necessary  for 
recovery  by  a  mother  that  she  be  wholly  depend- 
ent on  such  child  for  support.  Distinguishing 
Clay  v.  Banlcing  Co.,  10  B.  K.  Rep.  9(S7. 

Error  from  city  court  of  Savannah; 
Harden,  Judge. 

R.  R.  Ricbarda  and  W.  R.  Leaken,  for 
plaintiff  in  error.  Chisholm  and  Erwin  A 
Da  Bigon,  for  defendant  In  error. 

Blandford,  J.  When  the  plaintiff  had 
submitted  her  evidence  to  the  jury,  tbe 
court  awarded  a  nonsuit,  aud  plaintiff  ex- 
cepted. Tlie  plaintiB  showed  by  her  testi- 
mony that  she  was  dependent  upon  her 
son,  her  husband,  and  upon  her  own  la- 
bor, for  a  support ;  tbat  her  son  contrib- 


uted In  part  to  her  support.  We  tbink 
tbe  court  misapprehended  the  decision 
of  this  court  in  tbe  case  of  Clay  v.  Bank- 
ing Co.,  decided  on  tbe  10th  of  February, 
1890,  and  reported  in  10  S.  E.  Rep.  967, 
wherein  it  was  bold  tbat  under  tbe  act 
of  October  27,  1887.  amending  section 
3971  of  the  Code,  relating  to  the  recovery 
of  damages  In  cases  of  homicide,  and 
extending  the  right  to  recover  to  tbe 
mother  or  father  for  the  homicide  of  a 
child  upon  whom  she  or  he  might  be  de- 
pendent, or  who  contributed  to  her  or  bis 
support,  in  cases  where  the  child  left  nei- 
ther wife,  husband,  nor  child,  a  mother  can- 
not recover  for  the  homicide  or  a  child  who 
contributed  to  her  support  without  show- 
ingtbatsbewasdependontuponbim.  This 
court  did  not  mean  by  said  decision  to  do. 
cidethat  tbe  mother  could  not  recover  un- 
less she  was  wholly  dependent  upon  such 
child  for  a  support,  but,  on  thecon  trary,  we 
tbink  tbe  meaning  of  the  statute  is  tbat  a 
mother  may  recover  for  tbe  homicide  of  a 
child  who  contributed  to  her  support 
when  she  was  in  whole  or  In  part  depend- 
ent upon  such  child  for  support  substan- 
tially. We  think  tbe  words  used  in  tbe 
statute,  "  who  contributes  to  his  or  her 
support, "  mean  that  tbe  contribution  to 
the  father  or  mother  by  the  child  need  not 
be  wholly  sufficient,  but  only  such  as  is  in 
part  sufficient,  for  sucbsupport;  and  that 
tbe  word  "dependent"  means  wholly  or 
In  part  dependent  materially  upon  such 
child  tpr  support.  For  instance,  a  mother 
may  have  several  children  who  support 
her,  or  contribute  to  her  support,  and  she 
may  not  be  dependent  upon  one  child 
more  than  another;  yet  if  she  should  be 
dependent  upon  any  one  of  them  wholly 
or  partially,  and  he  contributed  to  her 
support,  she  would  be  entitled  to  recover 
for  the  homicide  of  such  child,  if  killed  by 
the  negligence  of  any  railroad  company, 
its  servants  or  employes.  We  think  the 
evidence  submitted  by  the  plaintiff  in  this 
case  was  sufficient  to  carry  the  case  to  tbe 
jury,  aud  therefore  that  the  court  erred  in 
awarding  a  nonsuit,  upon  any  ground 
taken  in  tbe  motion.  The  Judgment  of  tbe 
court  below  is  reversed. 


Bratton  v.  Bacon. 

(iSupreme  Court  of  South  Carolina. 
1890.) 


(38  S.  C..60t) 


Deo.  a. 


NoTioB  or  Appbau 
An  appeal  will  be  dismissed  nnless  notice 
thereof  is  given,  as  provided  by  Act  B.  C.  Dec. 
19,  1878.  i  3,  within  10  days  after  notice  of  the 
flung  of  the  decree  was  served  on  an  attorney  re- 
tained, after  the  suit  was  commenced,  "as  assist- 
ant counsel  in  the  management  of  the  cause,  and 
in  SQoh  argnments  as  the  exigencies  of  the  case 
might  require. " 

Appeal  from  common  pleas  circuit  court 
of  Richland  county. 

L.  F.  YouaiMna,  for  appellant.  Mr. 
Stand,  for  appellee. 

Pbr  Ccrum.  This  was  a  motion  to  dis- 
miss tbe  appeal  herein  on  tbe  ground  tbat 
no  notice  of  appeal  was  given  within  tbe 
time  prescribed  by  law,  to-wlt,  within  10 
days  after  written  notice  of  the  filing  of 
tbe  decree  of  the  circuit  Judge,  In  accord- 
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ance  with  law.  Section  2,  Act  Dec.  19. 1878, 
(16St.6^.)  AffidavltstDBapportof  tbemo- 
tioD,  and  in  opposition  thereto,  were  aut>- 
mitted  to  the  court,  and  arffument  beard, 
from  which  It  appears  that  written  notice 
ot  the  decree  of  the  circuit  judge  was 
served  on  Bachman  &  Toumans,  who  in- 
dorsed the  following  on  said  notice: 
"Copy  received  at  Columbia,  S.  C,  Aug. 
30, 1890.  Bachman  &  Youmans,  of  Counsel 
for  Plaintiff."  That  notice  of  appeal  was 
served  on  the  respondent's  attorney  as  fol- 
lows: "The  State  of  South  Carolina, 
County  of  Richland.  In  the  court  of  com- 
mon pleas.  Ellery  M.  Brayton,  Plaintiff, 
vs.  John  E.  Bacon,  Uefendaut.  To  Rob- 
ert W.  Shand,  J.  C.  Haskell,  Defendant's 
Attorneys.  You  will  please  take  notice 
that  the  plaintiff,  Ellery  M.  Brayton,  In- 
tends to  appeal  from  thedecree  of  his  Hon. 
Judge  WiTHBKSPOON  herein  tiled  Maj'  14, 
1890.  W.  S.  ■  MoNTKiTH,  Plaintiff's  Attor- 
ney. September  23, 1890. "  Thereupon  re- 
spondent's attorney,  Mr.  Shand,  indorsed 
upon  said  paper,  in  writing,  the  follow- 
ing: "Retumeil  to  W.  S.  Monteith,  Esq., 
plaintiff's  attorney,  on  the  ground  that 
the  within  notice  comes  too  late,  any 
appeal  in  said  cause  by  the  plaintiff  herein 
having  been  waived.  Robert  W.  Shand, 
Attorney  for  John  E.  Bacon.  September 
24, 1890.'^  And  within  two  hours  of  the 
service  on  respondent's  attorney  he  laid 
this  same  paper,  with  deponent's  said  no- 
tice so  written  thereon,  on  the  desk  of  W. 
S.  Montelth,  Ehq.,  at  which  he  sits  in  his 
open  ofTice,  said  Mr.  Montelth  being  ab- 
sent, and  no  clerk  or  attendant-  being 
therein.  The  salt  was  commenced  by  W. 
S.  Montelth  as  plaintiff's  attorney,  and 
Mr.  Youmans,  of  the  Arm  of  Bachman  & 
Youraans,  was  subsequently  employed  to 
assist  him.  The  argument  before  the  mas- 
ter in  behalf  of  the  plaintiff  was  made  by 
Mr.  Yoamans.  The  argument  before  the 
circuit  judge  in  behalf  of  the  plaintiff  was 
made  by  Mr.  Youmans.  The  plaintiff 
makes  affidavit  as  follows:  "Personally 
appeared  before  me  Ellery  M.  Brayton. 
who  on  oath  says  that  be  is  the  plaintiff, 
appellant  in  this  action;  that  he  is  and 
has  been  an  attorney  at  law  since  A.  D. 
1866;  that  W.  S.  Montelth  Is  his  attorney 
in  this  cane. and  ever  has  been  since  it  was 
instituted  in  the  circuit  court ;  that  he  did, 
at  the  suggestion  of  Mr.  Monteith,  em- 
ploy, long  after  the  suit  was  commenced, 
the  pleadings  completed,  and  the  order  of 
Inference  made,  Messrs.  Bachman  &  You- 
mans. as  assistant  counsel  to  Mr.  Mon- 
teith, In  the  management  of  the  cause,  and 
in  such  arguments  as  the  exigencies  of  the 
case  might  Involve;  that  neither  Mr.  Bdch- 
man  nor  Mr.  Youmans  had  any  other  au- 
thority in  the  premises;  that  neither  of 
them  had  any  authority  at  any  time,  di- 
rectly or  indirectly,  to  accept  service  or 
acknowledge  service  of  any  papers  for  him 
in  this  matter;  that  their  services  were  re- 
tained simply  as  auxiliary  to  those  of  Mr. 
Montelth,  all  the  power  which  client  can 
confer  upon  counsel  having  been  conferred 
upon  Mr.  Montelth,  and  no  power  what- 
ever having  been  conferred  upon  Bachman 
&  Youmans,  except  the  power  to  assist 


Mr.  Montelth  in  the  management  ot  the 
cause  and  argument.  And  this  deponent 
further  says  that  any  acceptance  or  ac- 
knowledgment of  service  in  this  matter 
by  Bachman  &  Youmans  is  wholly  unau- 
thorized." The  following  is  the  affidavit 
of  Mr.  Youmans:  "Personally  appeared 
before  me  Le  Roy  F.  Youmans,  who,  on 
oath,  says  that  the  law  firm  of  Bachman 
&  Youmans,  of  which  deponent  is  a  mem- 
ber, were  retained  by  plaintiff  long  after 
the  pleadings  bad  been  made  up  in  this 
case,  and  an  order  of  reference  made  to  the 
master;  that  they  w  re  retained  In  no 
sense  as  attorneys  of  plaintiff  in  the  ac- 
tion, other  than  to  assist  plaintiff's  attor- 
ney in  the  action,  W.  S.  \IonteIth,  in  the 
conduct  oftbe  cause,  and  In  the  argument; 
that  the  services  of  the  said  firm,  being  re- 
tained, have  in  no  manner  diminished  the 
power,  duty,  or  responsibility  of  Mr.  Mon- 
teith as  attorney  of  plaintiff,  nor  have 
they  in  any  manner  conferred  any  portion 
of  said  power,  duty,  or  responsibility  on 
said  firm;  and  that  the  action  of  the  said 
firm  In  the  premises  has  been  In  accord- 
ance with  the  fact  of  their  being  employed 
simply  to  assist  Mr.  Montelth  in  the  con- 
duct of  the  cause  and  the  argument.  This 
deponent  distinctly  remembers  that,  when 
the  young  gentleman  handed  hitn  the 
copy, — notice  of  the  filing  of  the  decree,— 
he  had  in  bis  band  two  copies  of  the  same, 
and  that  deponent  said  to  this  young 
gentleman  that  Bachman  &  Youmans 
were  not  the  proper  parties  to  serve,  but 
that  Mr.  Monteith  was.  Deponent  Is  un- 
der the  impression  that  he  did  sign  the  ac- 
ceptance of  notice  written  out  by  Mr. 
Shand  with  the  name  of  said  firm  as'of 
counsel  for  plaintiff,  but  reiterated  to 
Mr.  Sband's  messenger  that  service  must 
be  made  on  Mr.  Monteith.  Deponent  fur- 
tlier  swears,  on  Information  and  belief, 
that  no  notice  of  the  tiling  of  the  decree 
has  ever  been  served  upon  the  attorney  of 
plaintiff,  appellant,  and  it  is  respectfully 
urged  upon  the  court  that  the  service  of 
the  notice  of  appeal  herein  was  valid,  and 
given  in  proper  time.  Deponent  further 
swears  that,  whenever  he  has  written  the 
name  of  Mr.  Monteith  in  these  proceed- 
ings, be  has  done  so  by  express  authority, 
duly  conferred. "  The  following  is  the  affi- 
davit of  Mr.  Hoskell,  attorney  for  defend- 
ant: "Before  me  came  John  C.  Haskell, 
who,  on  oath,  says  that,  W.  S.  Monteith 
having  served  a  paper  purporting  to  be  a 
notice  of  appeal,  said  paper  was  at  once 
returned  to  Monteith  by  deponent ;  that 
thereupon  said  Monteith  said  todepooent: 
'  I  was  counsel  for  Brayton,  and  fully  un- 
derstood the  cause,  but  he  [Br«yton]  em- 
ployed Youmans,  which  I  took  to  be  a 
practical  discharge  of  myself,  and  I  do  not 
feel  responsible  for  any  failure  in  the 
case.'"  It  appearing  that  Mr.  Youmans 
was  employed  as  an  attorney  tor  toe 
plaintiff,  appellant,  and  that  notice  of  the 
filing  of  the  decree  of  the  circuit  judge  was 
served  upon  him,  and,  there  being  no  ap- 
peal within  ten  days  thereafter,  the  ap- 
peal must  be  considered  as  abandoned,  aa 
is  expressly  provided  by  statute,  and  the 
motion  must  be  granted. 
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McNaib  t.  Cbaio  et  aL* 

(Supreme  Court  of  South  Carolina.    Nov.  9t, 

1S90.) 

ArpiAii— AoRSBD  STxTUonrr. 
An  agreement  of  counsel  annexed  to  the 
caae  flled  in  the  ofBoe  of  the  olerk  of  the  supreme 
court,  to  the  effect  that  "the  foregoing  ahaU  con- 
stitute the  case  for  a  hearing  on  the  appeal  before 
the  supreme  court, "  renders  the  case  an  "egreed 
statemunt, "  within  the  meaning  of  16  Bt.  B.  C. 
883,  (Code  Civil  Proc.  {  846,  subd.  6,)  which  pro- 
rides  Uiat  an  agreed  statement  of  the  cane  on  ap- 
peal prepared  by  counsel  for  the  respective  por- 
tiee  sDall  dispense  with  the  necessity  of  a  return, 
cr  may  other  paper  from  the  oirouit  oonrt.' 

Appeal  from  common  pleas  circuit  court 
of  Chesterfield  county;  Withebspoom, 
JudKe. 

R.  T.  Castoa,  for  appellant.  Newton  A 
McQueen,  for  respondents. 

Per  Curiam.  This  is  a  motion  to  reln- 
■tate  an  appeal  dismissed  by  the  clerli,  un- 
der rule  1  of  the  supreme  court,  upon  the 
affidavit  of  respondpntp'  attorney,  alles- 
ing  that  the  return  therein  was  not  made 
and  filed  with  the  clerk  of  the  supreme 
court  within  40  days  after  the  record  con- 
Btitutlng  said  return  was  completed.  The 
following  agreement  of  couusel  is  annexed 
to  tbe case,  which  was  filed  in  the  office  of  the 
clerk :  "  We  hereby  agree  that  the  forego- 
ing shall  couRtitute  the  case  for  a  hearing 
upon  the  appeal  before  the  supreme  court. 
R.  T.Caston,  Attorney  for  Plaintiff.  A ppell. 
Nbwton  &  McQueen,  A  ttomeys  for  befend- 
ants.  Respondent."  This  agreement  is 
dated  September  24. 1890,  and  flled  in  the 
office  of  the  cleric  October  29, 1S90.  The 
malorlty  of  the  court  decide  that  the 
agreed  statement  referred  to  is  a  compll- 
an'-e  with  the  act  of  March  5,  1873,  (16  St. 
862,)*  which  was  flled  within  40  days  after 
tbe  same  was  made.    Motion  granted. 
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(S  S.  C.  522) 

Db  Walt  y.  Kinard  et  &1. 

{Sumrtme  Court  of  South  Caroltna.    Nov.  S7, 
1890.) 

KOKTOAOBft— FOWEB  6T  SaLB  — RiOHT  TO  POSSES- 
SION— ^Akixdhkkt — ^Review  ott  Appeal. 

1.  An  action  by  a  purchaser  under  a  power 
ef  sale  contained  in  a  mortgage,  to  recover  the 
possession  of  the  premises,  cannot  be  converted 
into  a  suit  to  foreclose  tbe  mortgage  on  the  fail- 
ore  of  the  purchaser  to  establish  his  right  to  the 
poesession. 

2.  Ad  amendment  necessary  to  make  the  com- 
plaint sufficient  as  one  for  a  foreclosure  would 
ctaange  substantially  the  cause  of  action,  and  can- 
not be  allowed. 

8.  It  having  been  adjudged  that  plaintiff  was 
aotentitled  to  possession,  an  order  refusing  todis- 
miss  tbe  complaint,  and  allowing  plaintiff  to  pro- 
ceed to  establish  his  right  to  a  foreclosure,  can 
not  be  afflimed  on  the  ground  that  the  court  erred 
in  its  judgment  that  he  was  not  entitled  to  pos- 
sesion, no  appeal  having  been  taken  by  plaintiff 
from  such  juagment,  and  the  time  therefor  hav- 
ing expired. 


>For  extended  opinion,  see  post,  864. 

•  15  St.  S.  0.  se^  (Code  Civil  PToc.  J  845,  snbd. 
fi,)  provides:  "Upon  appeals  to  the  supreme 
court,  in  case  the  attorneys  for  the  appellant  and 
respondent  shall  agree  upon  a  statement  of  the 
ease  as  prepared  by  them  for  the  hearing  of  the 
supreme  court,  such  statement  shall  be'  a  sufS- 
eient  brief  of  the  same,  and  no  return  on  other 
papers  from  the  circuit  court  shall  be  required. " 


Appeal  from  common  pleas  circuit  coort 
of  Newberry  county;  Frasbr,  Juiige. 

This  was  an  action  by  a  purchaser,  un- 
der a  power  of  sale  contained  in  a  mort- 
gage, to  recover  possession  of  tbe  prem- 
ises, and  to  impound  the  rents. 

Oeorge  Jobnstoae  and  Jamea  L.  Bleaae, 
for  appellant.  Moorman  &  Stmklns  and  C. 
O.  Jaeger,  for  respondent. 

McIvBR,  J.  This  is  the  second  appeal  in 
this  case,  and  a  full  statement  of  it  may 
be  found  In  19  S.  C.  2S6,  which  it  is  uunec- 
essary  to  repent  here.  It  was  then  held 
that  the  action  "  was  undoubtedly  an  ac- 
tion of  a  twofold  character,  legal  and  equi- 
table, and  the  defenses  were  of  the  same 
character.  The  main  purpose  was  to  re- 
cover possession  of  real  property,  upon  the 
allegation  that  plaintiff  had  title  thereto, 
and,  unless  this  allegation  was  admitted, 
an  issue  was  presented,  which  the  defend- 
ants had  the  risrht  to  have  tried  by  a 
jury."  And,  as  It  appeared  in  that  case 
that  such  right  had  been  denied  to  them 
by  the  order  then  appealed  from,  the  case 
was  sent  back,  for  the  purpose  of  giving 
tbe  defendants  the  right  to  have  the  issue 
of  title  tried  by  a  jury.  Accordingly  cer- 
tain issues,  which  are  fully  set  out  In  the 
case,  were  submitted  to  a  Jury,  who,  in  re- 
sponse thereto,  found  substantially  as  fol- 
lows: That  the  plaintiff,  at  the  time  of 
the  commencement  of  the  action,  had  no 
valid,  legal  title  to  the  land  in  contro- 
versy; that  tbe  defendant  Andrew  Kin- 
ard was  not  in  possession  of  the  land  at 
the  time  of  the  commencement  of  this 
action;  that  the  defendant  George  A.  Kin- 
ard was  entitled  to  one-half  equitable  In- 
terest in  the  land;  and  that  plaintiff  bad 
notice  thereof  at  the  time  he  took  the  mort- 
gage from  Andrew  Kinard,  through  which 
he  claims  title  to  the  land.  After  this  ver- 
dict was  rendered,  the  defendant  Oeorge 
A.  Kinard  moved,  upon  the  verdict,  to 
dismiss  the  complaint.  The  motion  was 
beard  by  his  honor,  Judge  Frahkk,  who, 
while  holding  that  the  finding  of  the  Jury 
on  the  first  issue,  to-wit,  that  plaintiff  had 
no  title,  was  conclufilve,  and  was  not  con- 
trolled by  or  InconslHtent  with  the  finding 
on  the  second  issue,  to-wit,  that  Andrew 
Kinard  was  out  of  possession  at  the  time 
of  the  commencementof  this  action,  deter- 
mined that,  as  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action 
tor  the  foreclosure  of  the  mortgage  under 
which  plaintiff  claimed  title,  the  motion 
to  dismiss  tbe  complaint  should  be  re- 
fused, and  the  case  should  be  retained  for 
that  purpose;  and  be  therefore  ordered 
that  it  be  referred  to  the  master,  to  take 
tbe  testimony  as  to  that  mutter,  indicating 
bis  opinion  that  the  testimony  already 
taken  in  this  cause,  and  the  finding  of  the 
Jury  on  the  Issues  submitted  to  them, 
might  be  used  as  well  as  any  other  testi- 
mony parties  may  Introduce.  From  this 
Judgment,  tbe  defendant  George .\.  Kinard 
alone  appeals,  alleging  error  in  refusing  bis 
motion  to  dismiss  the  complaint,  and  In 
holding  that.  In  this  action,  the  plaintiff 
can  proceed  to  obtain  foi-eclosure  of  bis 
mortgage.  In  his  last  ground  of  appeal, 
he  claims  that,  if  tbe  circuit  judge  was 
justified  in  refusing  his  motion  to  dismiss 
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the  complaint,  be  ahonid,  apon  the  ver- 
dict of  the  ]tit7  and  the  pleadings,  have 
decreed  a  partition  of  the  land  equally  be- 
tween the  plaintiff  and  appellant.  The 
plaintiff,  while  not  appealing  from  or  ex- 
cepting to  the  decree  of  Judge  Fbasbr,  or 
any  part  thereof,  long  after  the  time  al- 
lowed tor  that  purpose  had  expired,  in 
tact  after  the  case  was  prepared  and 
aerved,  has  given  notice,  as  appears  by  a 
manuscript  addition  made  to  the  record, 
by  consent,  that  he  will  as^  this  court 
"to  affirm  the  order  of  the  circuit  Judge 
appealed  from,  on  other  grounds  than 
those  stated  by  him  In  his  order,  to-wit : 
'(1)  That  thespeclal  finding  ot  the  Jury  on 
tne  second  Issue  referred  to  them  was  in- 
consistent with  the  general  finding  on  the 
first  issue,  and  should  control  the  latter, 
and  allow  judgment  tor  respondent;  (2) 
that  Andrew  KInard,  having  gone  oat  of 
possession  of  the  land  previous  to  the 
commencement  of  the  action,  and  being 
out  of  possession  at  that  time,  the  re- 
spondent, under  thb  law  then  governing 
the  mortgage  contract  between  them,  be- 
came entitled  to  the  laud ;  (3)  that  the  de- 
fendant Andrew  Kinard  having  failed  to 
answer,  the  respondent  is  entitled  to  have 
Judgment  against  him  for  his  interest  In 
the  land,  whether  thewboleoru  part  there- 
of; and  that  the  appellant,  George  A. 
Kinard,  only  claims  one-half  of  the  land, 
and  asks  tor  partition;  (4)  that  both  the 
appellant  and  respondent  claiming  from 
the  same  source,  the  respondent  has  the 
better  title,  and  is  entitled  to  the  land.'" 

There  can  be  no  doabt  that  the  funda- 
mental and  main  purpose  of  the  plaintiff's 
action  was  to  recover  possession  of  the 
land  in  question.  This  Is  apparent  from 
the  whole  frame  of  the  complaint,  but, 
what  is  absolntely  conclusive,  It  has  been 
so  distinctly  adjudged  at  the  hearing  of 
the  former  appeal.  It  is  also  equally  clear 
that  the  equitable  feature  of  the  action 
was  not  distinct  from,  or  Independent  of, 
the  legal  cause  of  action,  but  was  wholly 
dependent  thereon.  For  It  would  scarcely 
be  urged  that  a  party  having  no  title  to 
a  tract  of  land  would  have  any  shadow 
of  right  to  ask  the  court  ot  eqiUty  to  Im- 
pound the  rents  ot  such  land,  or  to  enjoin 
the  person  in  possession  from  receiving 
such  rents.  It  follows,  therefore,  neces- 
sarily that  the  first  step  necessary  to  be 
taken  by  the  plalntiO  was  to  establish  his 
title  to  the  land,  and,  until  this  was  done, 
he  cei-tainly  would  have  no  ground  upon 
which  to  base  his  claim  tor  the  equitable 
relief  demanded  by  Injunction,  and,  prac- 
tically, the  appointment  of  a  receiver. 
When,  therefore,  he  tailed  to  establish  his 
title,  as  was  distinctly  adjudged  by  the  de- 
cree of  Jndge  Fraser,  to  which  the  plain- 
tiff took  no  exception.  It  followed  neces- 
sarily that  his  action  failed,  and  the  com- 
plalntshould  have  been  dismissed, at  least 
as  to  the  appellant,  and  the  two  deteud- 
ants,  Cannon  and  Rotf,  who  were  In  pos- 
session as  his  tenants,  and  who,  for  that 
reason  alone,  were  made  parties.  That 
this  would  have  been  the  result  cannot  be 
doubted  from  the  whole  tenor  of  Judge 
Fuaber's  decree;  but  he,  supposing  that 
there  were  safficient  facts  stated  Tu  the 
tomplaint  to    constitute    another,   and 


wholly  different,  cause  <rf  action,  to-wlt, 
for  the  foreclosare  of  the  mortvage.  re- 
fused the  motion  to  dismlBS  the  complaint, 
and  retained  the  case,  for  the  purpose  ot 
enabling  the  plaintiff  to  establish  aacb  new 
cause  of  action.  And  the  real  question 
raised  by  this  appeal  is  whether  he  erred 
in  so  doing.  This  question  isconclnsiveiy 
determined  in  favor  of  appellant  by  our 
recent  decision  in  the  case  ot  Johnson  V;. 
Johnson,  Zt  S.  C.  309,  3  S.  E.  Rep.  606, 
which  was  decided  since  Judge  Fbasbb's 
decree  was  rendered.  There,  as  here,  the 
action  was  to  recover  possession  of  real 
property,  to  which  the  plaintiff  claimed 
title  under  a  sale  made  by  the  mortgagee, 
or  rather  the  assignee  of  the  mortgagee, 
by  virtue  of  a  power  of  sale  contained  in 
the  mortgage,  and  the  court  having  de- 
termined there,  as  here,  that  such  sule 
was  Inetfectual  to  pass  the  title,  it  was 
held  that  the  plaintiff  could  not  recover,  a 
majority  ot  the  court  holding  that  tJie 
complaint  could  not  be  amended  "so  as  to 

gray  tor  a  regular  Judicial  foreclosure  uf 
er  mortgage, "  as  was  suggested  by  one 
of  the  Justices,  because  that  would  change 
substantially  the  claim  oi  the  plalnUO. 
Upon  recurring  to  the  record  in  that  case, 
we  find  that  the  plalntlB,  in  setting  oat 
the  source  ot  her  title,  made  quite  as  full  a 
statement  ot  the  note  and  mortgage  as 
was  done  by  the  plaintiff  in  this  case,  and 
as  the  court  there  held,  notwithstanding 
this  tact,  that  the  pliUntifi,  after  failing 
to  establish  the  cause  of  action,  as  stated 
In  the  complaint,  could  not  be  allowed  to 
convert  her  case  Into  another  and  wholly 
different  claim,  we  think  we  are  bound  so 
to  hold  in  this  case,  especially  as  we  still 
think  It  right;  for,  while  the  provisions 
of  the  Code  are  very  liberal  in  regard  to 
the  allowance  of  amendments  and  other- 
wise, yet  there  is,  and  ought  to  be,  a  limit 
to  socb  liberality.  When  a  party,  after, 
perhaps,  tedious  and  ezpennive  litigation, 
has  successtully  met  one  claim,  be  ought 
not  to  be  deprived  of  the  fruit  of  his  vic- 
tory, and  put  to  the  defense  of  another 
and  wholly  different  claim,  in  'the  same 
case,  which  the  plaintiff  has,  through  mis- 
taken Judgment,  or,  perhaps,  some  other 
cause,  omitted  to  make  in  the  flnt  in- 
stance. 

In  addition  to  this, even  If  thecomplaint 
could  be  regarded  as  a  proceeding  to  fore- 
close the  mortgage,  the  plainUB  would 
still  encounter  an  obstacle  which  would 
be  fatal  to  bis  recovery,  unless  such  ob- 
stacle was  removed  by  amendment,  which 
the  case  of  Johnson  v.  Johnson,  supra, 
distinctly  decides  could  not  be  allowed; 
tor,  while  the  complaint  does  set  forth  the 
note  and  mortgage,  It,  at  the  same  time, 
alleges  that  the  same  has  been  satisfied, 
and  surely  such  a  complaint  could  not  be 
regarded  as  stating  facts  sufficient  tu  con- 
stitute a  cause  ot  action  for  the  foreclos- 
ure of  the  mortgage.  It  seems  to  us,  there- 
tore,  that  the  circuit  Judge  erred  in  hold- 
lug  that  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action  for 
the  foreclosure  ot  the  mortgage,  and,  even 
U  It  did,  the  action  to  recover  possession 
ot  real  property  could  not  be  converted 
Into  an  action  tor  the  foreclosure  ot  the 
mortgage,  under  the  authority  ot  the  case 
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above  cited.  When,  therefore,  the  circatt 
)od|ce  determined  that  the  plaintiff  had 
tailed  to  eetabllsh  his  title  to  ihe  land  in 
controversy,  the  lesltlmate  and  necessary 
coDcinsIon  was  a  dismissal  of  the  com- 
plaint, at  least  as  to  the  appellant  and  his 
tenants,  who  alone  make  the  question. 
How  It  might  be  with  reference  to  the 
other  defendant  Andrew  Klnard,  who 
made  default,  we  are  not  called  upon  to 
determine,  as  be  Is  not  before  us.  The 
plaintiftbas,  however, given  notice  that  he 
will  ask  this  court"  to  affirm  the  order  of 
the  circuit  judge  appealed  from,"  on  the 
several  grounds  hereinbefore  set  out;  and 
these  we  will  proceed  to  dispose  of.  It 
seems  to  us  very  clear  that  all  of  these 
eronnds,  except  the  third,  which  relates 
to  the  defendant  Andrew  KInard  who,  as 
we  have  said,  Is  not  before  us,  and.  as  to 
whom  we  decide  nothing,  while  porport- 
ingto  l)e  grounds  upon  which  the  Judg- 
ment of  Judge  Fbaber  should  be  afflrmed, 
are.  In  fact,  exceptions  to  such  Judgment, 
and  are  really  grounds  upon  which  this 
court  is  asked  to  reverse  said  Judgment. 
When  the  case  was  presented  to  Judge 
Frasrr,  the  only  Issue  which  he  was  called 
upon  to  decide  was  whether  the  plaintiff 
had  made  out  his  title  to  the  land  In  con- 
troversy, and  this,  he  distinctly  decided, 
had  been  determined  adversely  to  the 
plaintiff  by  the  verdict  of  the  Jury,  and  to 
that  decision  the  plaintiff  took  no  excep- 
tion, and  gave  no  notice  of  appeal;  and 
yet  it  is  perfectly  manifest  that  the  first, 
second,  and  third  grounds  taken  by  the 
plaintiff  in  his  notice  are  based  exclusively 
npon  the  theory  that  Judge  Fbasbr  erred 
in  so  deciding.  The  fact  that  the  circuit 
Judge,  afterhaving  decided  the  only  issue 

g resented  to  him,  to-wit,  that  plaintiff 
ad  failed  to  establish  bis  cause  of  action, 
thonght  proper  to  extend  the  privilege  to 
the  plaintiff  of  making  out  another  and 
wholly  different  cause  of  action,  from 
which  the  defendant  has  appealed,  cer- 
tainly cannot  give  the  plaintiff  the  rlirht 
to  aak  this  court  to  review  and  reverse  the 
decision  of  the  circuit  court,  to  which  he 
took  no  exception,  and  gave  no  notice  of 
appeal,  within  the  time  prescribed  by  law, 
under  the  guise  of  a  motion  to  affirm  the 
Judgment  below,  upon  other  grounds  than 
those  tu'ken  by  the  circuit  judge.  This  Is 
clear  from  the  fact  that,  if  either  of  these 
three  grounds  are  well  founded,  then  the 
court  below  erred  In  not  rendering  Jndg-. 
ment  for  the  plaintiff  on  his  original  cause 
'  of  action,  and,  if  so,  then  there  was  error 
in  allowing  the  plaintiff  to  proceed  to  es- 
tablish a  wholly  different  and  inconsistent 
cause  of  action ;  for,  If  the  plaintiff  had  es- 
tablished his  title  to  the  land,  as  is  claimed 
In  these  three  grounds,  then  certainly  it 
was  error  to  allow  him  to  proceed  to  a 
foreclosure  of  a  mortgage  on  his  own 
land.  It  Is  perfectly  manifest,  therefore, 
that  the  practical  effect  of  the  notice  of  the 
plaintiff  Is  an  appeal  from  a  judgment  from 
which  the  plaintiff  gave  no  notice  of  ap- 
peal within  the  time  prescribed  by  law, — 
a  time  which  thestatnte  forbids  this  court 
from  extending;  and.  If  we  should  under- 
take to  consider  those  grounds,  it  would 
be  a  practical  evasion  of  this  statutory 
prohibition.  It  must  not  be  Inferred  from 
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this  that  we  think  those  grounds  well 
taken.  On  the  contrary,  as  at  present  ad- 
vised, we  are  disposed  to  agree  with 
Judge  Fbasrr  In  the  view  which  he  took 
of  the  question  of  title;  but,  as  that  ques- 
tion is  not  now  properly  before  us,  we 
shall  not  undertake  to  consider  It  fully. 
We  are  of  opinion  that  the  circuit  judge 
erred  in  refusing  the  appellant's  motion  to 
dismiss  the  complaint  as  against  him. 
The  judgment  of  this  court  Is  that  so  much 
of  the  order  appealed  from  as  refused  the 
motion  of  appellant  to  dismiss  the  com- 
(rtaint,  and  permitted  the  plaintiff  to  pro- 
ceed to  establish.  It  he  could,  his  right  to 
a  foreclosure  of  the  mortgage,  be  reversed, 
so  tar  as  appellant  is  concerned,  without 
prejudice  to  the  right  of  the  plaintiff  to 
proceed,  as  he  may  be  advised,  to  estab- 
lish his  claim  against  the  undivided  half 
Interest  of  the  defendant  Andrew  KInard 
In  the  land  In  controversy ;  and  that  the 
case  be  remanded  to  the  circuit  court,  for 
the  purpose  of  carrying  out  the  views 
herein  announced. 

Simpson,  C.  J.,  concurs. 

McOowAN,  J.  I  concur  on  the  authority 
of  the  late  cases. 

— —  (107  N.  C.'TW 

McOeb  et  ox.  V.  Fox  et  al. 

(Supreme  Cawrt  of  North  Carolina.    Deo.  16, 
1890.) 

APFKiO. — Sbbvino  Cass— Bond— Nkw  Tbiai.. 

1.  Acts  N.  C.  1889,  a  161,  amend  CodeK.  C.  { 
550,  by  extending  the  time  for  serving  a  case  on 
appeal  from  6  to  10  days. 

8.  A  motion  to  dismiss  an  appeal'becanse  the 
JnstificatioD  of  the  sureties  is  not  in  double  the 
amount  of  the  bond  oannot  be  entertained  unless 
written  notice  of  the  motion  is  given  as  required 
by  Acta  N.  C.  1887,  a  121. 

8.  In  a  suit  for  ponding  hack  water  on  plain- 
tilTs  land,  the  answer  admitted  VtM.  part  of  it 
was  subjected  to  overflow,  but  denied  that  it  in- 
jured the  land,  and  alleged  that  for  reasons  stated 
it  was  a  benefit  The  court  charged  that  defend- 
ant could  not  set  oft  any  benefit  to  the  land,  but 
the  jury  should  ascertain  from  all  the  evidence  if 

glaintlit  had  sustained  any  damage,  and,  if  so, 
ow  much.  There  was  no  request  for  an  instruc- 
tion that  plaintiff  was  entitled  to  nominal  dam- 
ages at  least  There  was  a  verdict  for  defend- 
ant. Held,  that  there  was  no  error  in  the  charge. 
4.  A  refusal  of  a  nev7  trial  was  within  tho 
disotetlon  of  the  court,  under  Code  N.  C.  {  1863, 
providing  that  a  verdict  for  nominal  damages  of 
one  cent  would  carry  only  one  cent  costs. 

This  Is  a  civil  action  to  recover  alleged 
damage  lor  ponding  water  back  on  plain- 
tiffs' land  by  tlie  erection  of  a  mill-dam, 
tried  before  Clark,  J.,  at  January  term, 
18i^9,  of  the  superior  court  ot  Alexander 
county.  The  plaintiffs  alleged.  In  sub- 
stance, that  the  defendants  have  erected  a 
mill-dam  on  Middle  Little  river,  on  their 
own  land,  below  the  lands  of  the  plain- 
tiffs, and  caused  the  water  to  pond  back 
upon  and  sob  valuable  bottom  land  be- 
longing to  them,  thereby  destroying  Its 
value,  for  which  they  demand  damages. 
The  defendants  answering  admit  the  erec- 
tion of  the  mill-dam,  and  that  a  small  por- 
tion of  the  plaintiffs'  land  (less  than  an  acre) 
Is  subjected  to  overflow  thereby,  hut  they 
deny  that  any  Injury  to  said  land  Is  caused 
by  the  erection  of  the  dam,  but,  on  the 
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contrary,  tbey  insist,  for  the  canses  Bet 
out  In  the  answer,  that  the  plaintiffs'  laud 
ta  benefited  and  Improved  by  it.  The  tol- 
lowlng  issue  was  sobmitted:  "What  ia 
the  amount  of  annual  dama^done  to  the 
plaintiff  by  reason  of  theerectlonof  the  de- 
fendants' dam?"  To  which  the  answer 
was,  "Nothiuj?. "  There  was  conflicting 
evidence— that  of  the  plaintiffs  tending  to 
show  damages  caused  by  the  overflow 
and  sobbing  of  the  land,  and  that  of 
the  defendants  tending  to  show  that 
there  was  In  fact  no  damage,  but  that 
in  truth  plaintiffs'  land  had  been  ben- 
efited. There  were  no  exceptions  to  evi- 
dence. There  was  no  written  prayer  (or 
inntructions,  but  plaintiffs'  counsel  In  bis 
address  to  the  Jury  aslced  the  court  to 
charge  that,  if  any  part  of  plaintiffs'  land 
had  been  benefited  by  the  ponding  hack  of 
the  water  from  defendants'  dam,  this  ben- 
efit did  not  belong  to  defendants,  and  they 
could  not  set  this  up  as  a  counter-claim 
to  offset  the  damage  plaintiffs  had  sus- 
tained. The  court  charged  that  the  de- 
(endadts  could  not  set  up  as  a  counter- 
claim any  benefit,  It  any,  which  plaintiffs 
may  have  received  by  such  ponding  bacic, 
bnt  thejury,  upon  all  the  evidence  of  plain- 
tiffs and  defendants,  should  ascertain  if 
plaintiffs  had  sustained  any  damage,  and, 
if  BO,  how  much;  If  no  damage  had  been 
sustained,  then,  to  so  find.  The  issues  aa 
set  out  In  record  were  aubmltted  with- 
out objection.  The  jury  made  the  finding 
thereon  as  set  out  in  the  record.  Motion 
by  plaintiffs  for  new  trial,  alleging  as  er- 
ror the  instructions  above  given,  and  the 
failure  to  give  instructions  asked.  Motion 
denied.  Motion  for  new  trial  because  some 
overflow  having  been  admitted  the  court 
should  have  Instructed  Jury  to  return  at 
least  nominal  damages.  The  court,  being 
ot  opinion  that,  under  section  1862  of  the 
C!ode,  a  verdict  for  nominal  damages  of 
one  cent  would  only  carry  one  cent  cost, 
denied  the  motion.  There  was  judgment 
for  defendants,  and  an  appeal  by  plaintiffs. 
D.  M.  Furchea,  for  appellant.  R.  Z.  Lln- 
aey,  for  api>ellee. 

Davis,  J.,  (utter  stating  tbe  facts  aa 
above.)  The  appeal  was  taken  Saturday, 
February  2d,  the  last  day  of  the  term. 
The  plaintiffs'  case  on  appeal  was  served 
Friday,  February  8th,  following  Counsel 
tor  appellees  moved  to  dismiss  the  appeal 
upon  the  grounds :  **(l)tbat  the  case  on 
appeal  wa?  not  served  upon  appellee  with- 
in the  time  provided  by  law,  more  than 
five  days  having  elapsed  from  the  termina- 
tion of  the  court  at  which  the  cause  was 
tried  before  any  case  was  served;  (2)  for 
that  appellants'  appeal-bond  is  defective, 
in  that  the  justification  of  the  sureties  Is 
not  for  double  the  amount  of  the  bond 
given. " 

As  to  the  flrst  ground :  Counsel  was  not 
advertent  to  chapter ICl, Acts  1889,ampud- 
ing  section  55U  of  the  Code,  and  extending 
tbe  time  from  5  days  to  10.  Walker  v. 
Scott,  104  N.  C.  481, 10  S.  E.  Rep.  523. 

Aa  to  the  second  ground :  No  written 
notice  to  dismiss  was  given  as  required 
by  chapter  121,  Acts  1887,  and  the  motion 
cannot  be  entertained.  Jones  t.  Slaugh- 
ter, »B  N.  C.  641,  2  S.  E.  Rep.  681. 


There  was  no  objection  to  the  iasne  sub- 
mitted, no  exceptions  to  evidence,  and  no 
written  prayer  tor  instructions,  and  that 
verbally  asked  for  by  plaintiffs'  counsel  In 
his  address  to  the  jury  was  substantially 
given.  Tbe  evidence  was  conflicting,  and 
we  can  see  no  error  In  tbe  charge  of  bis 
honor  in  relation  thereto. 

The  plaintiffs  moved  for  a  new  trial,  be- 
cause, some  overflow  having  been  ad- 
mitted, the  court  should  have  instructed 
thejury  to  return  at  least  nominal  dam- 
ages. No  Bucb  Instruction  was  asked  for. 
The  evidence,  as  has  been  said  was  con- 
flicting, and  the  admission  in  tbe  answer 
was  accompanied  with  qualifications  and 
denials,  and  it  was  In  the  discretion  of  bin 
honor  to  grant  or  refuse  a  new  trial,  tbe 
evidence  on  both  sides  having  been  aub- 
mltted to  the  jury,  upon  an  issue  of  fact 
presented  in  the  exact  language  of  the  Is- 
sue in  Hester  v.  Broach,  h4  N.  C.  251,  tbe 
plaintiffs'  evidence  tending  to  show  dam- 
ages, and  that  ot  the  defendant  none. 

Counsel  for  appellant  cite  Wright  t. 
Stowe,  4  Jones,  516,  for  the  position  that 
his  honor  should  have  instructed  the  Jury 
that  the  plaintiff  was  entitled  at  least  to 
nominal  damage.  In  that  case  It  Is  said: 
"If  the  water  be.  in  fact,  ponded  back  up- 
on the  plaintiff's  land,  he  will  be  entitled 
to  recover  atleast  nominal  damages,"  and 
his  honor  below  erred  In  Instructing  tbe 
Jury  that  the  plaintiff  in  that  case  "  would 
not  be  entitled  to  nominal  damages."  Kco 
such  instruction  was  given  by  his  honor 
in  the  present  case,  but  all  the  evidence 
was  submitted  to  the  jury  upon  the  prop- 
er issue,  and  they  found  that  the  plaintiffs 
had  sustained  no  damage,  and  the  Judg- 
ment was  in  accordance  with  section  1863 
of  the  Code.    There  is  no  error. 

— ~~  aw  N.  c.  MO) 

FOLLETTB  V.  UNITED  STATES  MUT.  AOC 
ASS'N. 

(Supreme  Court  qf  NotiA  Carolina.    Dec.  1, 
1890.) 

AprUOATION  VOR  Imscbanob— EvroXKCB. 

Where  the  agent  of  an  aooldent  insuraaoe 
company,  after  frequeatly  conversing  with  a  mau 
partially  deaf,  solicits  him  to  take  oat  a  policy, 
the  insured  can  prove  these  facta  by  the  agent  on 
cross-examinutionj  to  rebut  the  presumption  that 
the  company  was  induced  to  take  the  risk  by  the 
representation  in  the  application  that  tiie  insured 
was  not  subject  to  any  iradlly  infirmity. 

This  was  a  civil  action  tried  at  the  Jan- 
uary term,  1S90,  of  the  superior  court  of 
Durham  county,  before  Akmfiulo,  Judge.' 
The  plaintiff  gave  evidence  of  his  Injury 
which  was  shown  to  be  accidental,  and  to 
have  happened  as  set  out  in  the  com- 
plaint, and  that  his  hand  was  amputated 
above  the  wrist.  In  consequence  of  said  in- 
jury He  testified  that  he  was  partially 
deaf;  had  been  bo  for  30  years  to  the  same 
extent.  That  he  was  in  good  health,  and 
his  deafness  did  not  interfere  with  the  pur- 
suit of  his  bnsiness.  That  he  did  not  use 
any  mechanical  applications  to  enable 
him  to  hear  conversation,  though  a  per- 
son speaking  to  him  had  to  elevate  his 
voice  above  the  ordinary  conversational 
tone  to  enable  him  to  hear.  That  when 
be  took  out  his  Insurance  his  deafness  was 
Just  as  it  bad  been  for  years,  and  is  now, 
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and  was  at  the  time  of  biB  Injury.  In  ad- 
dresi^ine  the  witness,  (plaintiff,)  Judge  and 
counsel  had  to  raise  their  voices  to  a  loud 
pitch  to  enable  the  witness  to  hear  the  ques- 
tions. He  could  not  hear  questions  aslced 
tn  the  tone  used  to  other  witnesses.  That 
he  was  well  acquainted  with  the  local 
a^nt  of  defendant,  who  took  his  applica- 
tion and  solicited  his  insurance,  and  had 
often  conversed  with  him.  That  the  said 
agent  had  a  chance  to  kqow  the  extent  of 
his  deafness  when  he  applied  for  the  poli- 
cy. That  no  question  was  asked  about 
deafness,  and  nothing  said  about  it  when 
he  made  his  application  or  received  his 
policy.  That  he  did  not  think  of  his  deaf- 
ness as  a  bodily  infirmity,  and  did  not  in- 
tend to  suppi-esB  the  fact  of  his  deafness  as 
aforesaid.  Plaintiff  introduced  and  read 
the  following  letter  from  the  secretary 
and  general  manager  of  defendant's  com- 
pany, having  explained  tliat  the  said  let- 
ter was  a  reply  to  one  written  on  Septem- 
ber 10th  by  himself,  under  tbe  assumed 
name  of  Samuel  C.  Moore: 

"Exhibit  A.  The  United  States  Mutual 
Accident  Association,  32U,  322,  and  324 
Broadway,  New  York.  September  17, 
1889.  P.  O.  Box,  851.  Samnel  G.  Moore, 
Esq.,  Asheville,  N.  C— Dear  Sir:  I  bare 
your  favor  of  lUtb  instant,  and  in  re- 
ply beg  to  say  that,  from  tbe  description 
you  give  of  your  deafness,  we  do  not  think 
that  it  will  debar  you  from  becoming  a 
memt>erof  the  association.  Fill  outtbein- 
Closed  application  and  forward  it  to  us, 
together  with  your  regular  membership  fee 
of  fS.OO,  and  on  receipt  we  shall  be  pleased 
to  issue  a  policy  to  you  in  this  association. 
Trul.v  yours,  James  R.  Pitcher;  Secretary 
and  General  Manager. " 

J.  J.  lackey,  local  agent  of  defendant, 
testified  that  he  took  plaintiff's  oppHcation 
for  membership  in  defendant  company, 
and  delivered  him  the  policy.  Plaintiff 
proposed  to  ask  the  witness  if  he  knew 
the  extent  of  plaintiff's  deafnessat  the  time 
of  the  application  and  of  delivery  of  certifi- 
cate or  policy.  This  question  was,  under 
objection  of  defendant,  excluded,  nnd  plain- 
tiff excepted.  Exception  1.  Plaintiff  then 
asked  said  witness  if  he  had  frequently 
conversed  with  plaintiff  prior  to  said  ap- 
plication, and  if  any  questions  were  asked 
piaintlD  by  him,  at  time  of  application, 
about  deafness,  or  plaintiff's  attention 
drawn  to  It  In  anyway.  This  question 
was  excluded,  and  plaintiff  excepted.  Ex- 
ception 2.  Plaintiff  proved  by  his  wife 
that  one  Frank,  adjuster  of  defendant, 
wbo  came  to  see  plaintiff  after  his  injury 
and  the  amputation  of  his  hand,  said  that 
the  company  was  satisfied  that  no  fraud 
or  concealment  was  intended  by  plaintiff 
In  not  stating  in  his  application  that  he 
was  deaf.  Defendant  introduced  the  cer- 
tificate or  policy,  and  the  application. 
His  honor  stated  that  he  would  instruct 
the  jury  that  plaintiff  was  not  entitled  to 
recover  anything  npon  the  ground  that 
plaintiff's  deafness  was  a  "  bodily  Infirmi- 
ty" which  he  baa  not  disclosed  in  his  re- 
ply to  the  questions  printed  in  the  applica- 
tion, and  that  this  was  so,  notwithstand- 
ing such  suppression  was  not  fraudulent 
or  intended,  and  though  his  deafness  did 
not  contribute  to  the  injury.    Exception 


8.    To  this  ruling  and  Intimation  plaintiff 
excepted,  and,  in  deference  thereto,  sub- 
mitted to  a  judgment  of  nonsuit  and  ap- 
pealed to  the  supreme  court. 
The  issues  framed  were  as  follows: 

(1)  Were  the  alleged  receipt  and  acquit- 
tance obtained  by  the  fraud  or  undue  In- 
fiuence  of  plaintiff  or  its  agent? 

(2)  Was  the  plaintiff,  at  the  time  of  the 
execution  of  thealleged  receipt  and  acquit- 
tance, incapable,  by  reason  of  h's  then 
mental  condition,  of  unrlerstandlng  tbe 
meaning  and  effect  of  said  paper  writing? 

(3)  What  is  plaintiff  entitled  to  recover 
from  defendant  on  said  policy? 

Judgment :  This  cause  coming  on  to  be 
heard  before  me,  in  deference  to  the  court, 
plalntiffsubmits  to  a  judgmentof  nonsuit, 
and  it  is  adjudged  that  the  plaintiff  take 
nothing  by  bis  suit,  and  the  defendant  go 
without  day,  etcJ 

Section  12  of  the  application  was  as  fol- 
lows: "  (12)  I  have  never  had,  or  am  1  sub- 
ject to,  fits,  disorders  of  the  brain,  rheuma- 
tism, or  any  bodily  or  mental  Intirmlty,  ex- 
cept as  herein  stated.  Had  an  attack  of 
rheumatism  six  years  ago."  Two  of  the. 
conditions  of  the 'i)olicy  were  as  follows: 
"(5)  The  application  for  membership,  to- 
gether with  the  classification  risks  indorsed 
hereon,  are  made  a  part  of  this  certificate. 
Frand  of  concealment  In  obtaining  mem- 
bership, or  attempts  by  like  means  to  ob- 
tain indemnity,  shall  make  tbe  member- 
ship and  this  insurance  absolutely  void. 
The  association  may  cancel  this  insurance 
and  membership  at  any  time  by  refunding 
to  the  insured  (member)  herein  named  tbe 
membership  fee,  togetherwith  any  balance 
to  his  Credit  deposited  for  assessments  in 
advance.  This  membership  and  insurance, 
unless  sooner  terminated  by  forfeiture, 
cancellation,  or  resignation,  shall  cease 
and  determine  when  the  Insured  (member) 
reaches  the  age  of  65  years."  (10)  The 
provisions  and  conditions  aforesaid,  and 
a  strict  compliance  therewith  during  the 
continuance  of  this  certificate  and  insur- 
ance, are  conditions  precedent  to  the  is- 
suing of  this  certificate  and  to  its  validity, 
and  no  waiver  shall  be  claimed  by  reason 
of  the  acts  of  any  agent,  unless  such  act  or 
waiver  shall  be  specially  authorieed  in 
writing  over  the  signature  of  the  secretary 
of  this  association. " 

W.  W.  Fuller  and  R.  B.  Boone,  for  ap- 
pellant. J.  S.  Manning  and  J.  W.  Bins- 
dale,  for  appellee. 

Avert,  J.,  (after  stating  tbe  facts  as 
above.)  It  was  competent  to  prove  by 
the  agent  of  the  defendant,  on  cross-ex- 
amination, that  he  knew  or  bad  had 
abundant  opportunity  and  good  reason 
to  know,  the  exten  t  of  the  t)lalntiff'8  deaf- 
ness, when  he  solicited  him  to  take  out  a 
policy  or  subsequently  and  before  the  ap- 
plication was  signed.  Actual  knowledge 
of  tbe  plaintiff's  defective  hearing  on  the 
part  of  the  agent  was  constructive  notice 
of  it  to  his  principal,  and  hence  the  latter 
is  deemed  to  have  waived  the  objection 
that  the  deafness  of  the  former  was  a  bodi- 
ly infirmity,  notwithstanding  tbe  fact 
that  It  was  provided  in  the  policy  that  the 
agents  of  the  company  should  have  no 
power  to    waive  Its   conditions.    Horn- 
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thai  T.lDBnrance  Co.,  88  N.  C.78;  Dupree  ▼. 
Insarance  Co.,ft3  N.  C.  240;  Id.,  92  N.  C. 
422;  CoUiDB  v.  Insurance  Co.,  79  N.  C.  284; 
Inanrance  Co.  y.  Wilkinson,  1»  Wall.  223; 
InitDrance  Co.  y.  Oarfleld,  60  III.  124; 
WttbereU  y.  Insarance  Co.,  48  Me.  200;  In- 
sarance Co.  V.  McOrea,  8  Lea,  513;  Wood, 
Ins.  §  496;  Morrison  y.  Insarance  Co.,  59 
Wis.  162, 18  N.  W.  Rep.  13;  Shafer  y.  Insur- 
ance  Co., 58  Wis.  361.10  N.  W.  Rep.  881;  In- 
sarance Co.  y.  Earle,  33  Mich.  143.  An  ap- 
plication for  insurance  constitutes  a  part 
of  tbe  contract  between  tbe  insurer  and 
the  insared,  and  the  representations  con- 
tained in  itare  presumptively  inducements 
to  the  former  to  enter  into  it.  But  when 
It  appears  that  an  agent,  tbrougli  whom 
a  corporation  acts,  himself  examined  and 
valaed,  or  bad  opportunity  to  estimate 
by  examination  actually  made  by  him,  the 
yalue  of  property  insured  aealost  fire,  or 
frequently  conversed  with  a  man  partial- 
ly deaf,  had  opportunity  to  test  tbe  ex- 
tent of  his  infirmity,  and  afterwards  so- 
licited or  forwarded,  with  favorable  rec- 
ommendation, his  application  for  insur- 
ance against  accident,  the  insured  will  not 
*be  absolutely  precluded  from  showing  the 
facts  as  evidence  that  the  corporation  as- 
sented to  what  subsequently  appeared  to 
be  an  overvaluation  in  the  one  case,  or 
had  knowledge  of  the  defective  hearing, 
and  waived  objection  to  tbe  risk  on  ac- 
count of  it  in  tbe  other.  It  was  material 
that  the  jury.  In  passing  upon  and  flnding 
tbe  facts  upon  wblcb  tbe  liability  of  tbe 
defendant  depended,  should  hear  any  testi- 
mony that  would  aid  them  in  determining 
whether  the  defendant  company  was  in- 
duced, or  might  reasonably  have  been  in- 
duced, by  tbe  false  representation  con- 
tained in  tbe  application,  to  enter  into  the 
contract,  when  it  would  not  have  done  so 
had  Its  agents  had  full  knowledge  of  the 
facts.  The  representation  in  tbe  applica- 
tion must  be,  in  contemplation  of  law, 
falsely  and  frandulently  mada,  in  order  to 
prevent  a  recovery  in  case  of  loss;  but  in 
tbe  absence  of  any  proof  of  knowledge  of 
the  misrepresentation  complained  of,  or 
waiver  of  objection  on  account  of  it  by 
the  agents  of  tbe  insured,  a  false  state- 
ment constituting  an  apparent  induce- 
ment to  tbe  contract  will  be  deemed  to 
have  been  made  with  fraudulent  Intent. 
Mace  V.  Association  Co.,  101  N.  C.  133, 7  S.  E. 
Rep.  674.  The  courts  of  this  country  have 
differed  widely  as  to  the  admissibility  of 
testimony  in  cases  like  that  before  us. 
Some  have  held  that  parol  testimony  was 
not  competent  In  a  case  to  show  a  waiver 
of  the  requirements  in  tbe  conditions  of  a 
policy  or  of  tbe  warranty  arising  out  of 
the  application ;  while  others  have  limited 
tbe  power  ot  agents  to  waive  its  require- 
ments in  the  face  of  a  prohibitory  pro- 
vision in  the  policy,  to  matters  not  con- 
stltutiug  essential  and  material  portions 
of  the  contract,  such  as  the  stipulations  as 
to  proof  of  loss.  There  Is  a  very  general 
concurrence  ol  course  in  tbe  view  that, 
where  the  execution  of  a  contract  has 
been  procured  by  the  fraud  of  an  agent  uf 
tbe  insurer,  it  may  be  declared  vuid  upon 
showing  the  acts  of  the  agent  inducing  its 
execution.  This  case  is  dlstingnishable 
from  that  of  Bobbitt  v.  Insurance  Co.,  66 


N.  C.  70,  in  that  in  the  latter  the  nialntlfl 
not  only  made  a  false  statement,  which 
was  an  apparent  Inducement  to  the  de- 
fendant to  issue  the  policy,  bat  fulled  to 
rebut  the  presumption  of  fraudulent  par- 
pose  by  showing  any  actual  knowledge  of 
the  true  value  of  tbe  property  on  the  part 
of  the  corporation  acting  through  its 
agent.  In  Dupree  y.  Insurance  Co.,  93  N. 
C.  240,  Chief  Justice  SMrru,  delivering  tbe 
opinion  ot  the  court,  said :  "  It  was  cer- 
tainly competent  to  show  this  source  ot 
information  possessed  by  the  agency  firm, 
in  regard  to  the  property  included  in  both 
policies,  when  they  issued  tbe  last,  as  tend- 
ing to  rebut  tlie  charge  that  it  was  solely 
brought  about  by  the  fraudulent  state- 
ments contained  in  the  plaintiff's  applica- 
tion."  The  evidence  referred  to  tended  to 
show  that  a  snbagent  of  a  general  insar- 
ance agent  bad,  the  year  before,  Inspected 
the  same  property  for  another  company 
tor  which  tbe  general  agent  was  acting, 
and  bad  issned  a  policy  upon  the  yalaa- 
tion  then  declared  just  by  tbe  sabagent, 
and  tbe  general  agent  had  the  next  year 
sent  the  Insured  the  policy  sued  on,  which 
was  issued  in  tbe  name  of  another  compa- 
ny, npon  the  property  destroyed  by  fire, 
but  based  upon  the  same  valuation.  Un- 
der tbe  principle  laid  down,  it  was  equally 
competent  and  material  to  show  that 
Mackey,  the  agent  ot  tbe  defendant  com- 
pany, knew-  and  could  have  informed  bia 
principal  that  the  plaintiff  was  partially 
deaf,  and,  from  the  very  nature  of  the 
case,  could  have  communicated  the  extent 
of  the  infirmity.  Being  presumably  in  pos- 
session of  the  Information  acquired  by  its 
agent,  the  company  is  not  deemed  to 
have  been  induced  to  take  the  risk  by  the 
representation  in  tbe  application  that  the 

ftlaintitf  was  not  subject  to  any  "bodily 
nflrmlty." 

The  principles  announced  by  this  court 
in  the  cases  already  cited  are  supported 
by  reason  and  sustained  by  authority. 
May.  Ins.  §§  131, 132;  1  Phil.  Ins.  §  904.  In 
Homthal  y.  Insarance  Co.,  supra,  tbe 
court  say  that  the  policy  "  was  Issued  and 
delivered  to  the  plaintiff,  with  actual 
knowledge  on  the  part  ot  the  agent,  and 
constructive  knowledge  of  his  principal, 
and  must  be  deemed  to  have  been  done 
with  the  full  assent  to  the  proposed  in- 
crease."  See,  also,  Collins  v.  Insurance 
Co.,  79  N.  C.  279;  Argall  v.  Insurance  Co., 
84  N.  C.  355:  Uupree  v.  Insurance  Co.,  93 
N.  C.  422,  423.  "The  powers  of  the  agent 
are  prima  facie  co-extensive  with  the  busi- 
ness Intrusted  to  his  care,  and  will  not  be 
narrowed  by  the  limitations  not  communi- 
cated to  the  person  w  th  whom  he  deals." 
Insurance  Co.  v.  Wlkinson,  13  Wall.  222. 
So  In  tbe  case  of  Cnthbertson  v.  Insarance 
Co.,  96  N.  C.  480,  2  S.  E.  Rep.  258,  (cited  by 
the  defendant,)  the  Insured  made  a  false 
representation  as  to  the  title  of  the  prop- 
erty destroyed  by  fire,  and  offered  no  testi- 
mony to  trace  any  actual  knowledge  of 
the  facts  to  the  defendant,  or  to  rebut  the 
presumption  of  a  fraudulent  Intent  by  a 
waiver.  Justice  Davis,  In  Mace  v.  As- 
sociation, 101  N.  C.  133,  7  S.  E.  Rep.  674, 
says :  "A  false  statement  made  In  the  ap- 
plication, when  tbe  application  constitutes 
a  part  of  the  contract,  will  render  the  pol- 
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Icy  void,  and  so  will  any  representation 
of  a  material  fact  by  which  the  company 
Is  misled,  if  falsely  and  fraudulently  made. 
But  where  there  Is  a  waiver,  as  In  the 
cases  of  Homthal  y.  Insurance  Co.,  and 
Dnpree  t.  Insurance  Co.,  supra,  though 
the  false  statement  be  made  lu  the  applica- 
tion itself,  it  does  not  mislead,  and  cannot 
be  considered  an  inducement  to  the  con- 
tract. There  was  error,  for  which  a  new 
trial  must  be  granted. 


an  N.  c.  600) 

Travrrs  et  at.  v.  Dbaton. 

tSuiartme  Court  of  North  CofroUna.    Deo.  1, 
1890.) 

ftRMST  at  CrrxL  Oasbs— Fiduoiabt  RnjiTioim— 
Appbai/— Rbtixw. 

1.  FlsintUb  delivered  to  defendant  fertllixer 
«n  credit,  nsder  s  oontraot  to  hold  any  of  It  tliat 
miKht  iM  left  onaold  by  him,  and  the  proceeds  of 
■ndi  as  might  be  sold  in  trust  for  the  payment  of 
his  debt  to  them,  and  also  to  deliver  to  plaintiffs 
the  notes  he  might  taite  for  saoh  fertiliser,  and 
apply  all  proceeds  of  sttch  notes  as  collected  to 
the  payment  of  the  debt  to  plaintUEg,  whether  the 
Mme  liad  matoied  or  not  Held  that,  in  receiv- 
ing money  under  this  contract,  detenduit  assumed 
a  Iduoiaffy  relationship  to  plaintiffs  within  the 
meaning  of  Code  N.  C.  |  281,  par.  a,  providing 
titat  a  defendant  may  he  arrested,  "in  an  action 
*  *  *  for  money  received,  or  for  property  em- 
beoled,  or  fraudiueDtly  misapplied,  *  *  *  by 
any  taptor,  agent,  brolcer,  or  other  person  in  a 
fldnclaoy  capacity. " 

2.  Endings  of  fact  by  a  trial  Judge  will  not 
be  reviewed  as  against  the  evidence,  wiless  there 
is  none  to  support  tbem,  and  the  evidence  is  sent 
up  so  that  the  court  can  determine  its  character. 

Appeal  from  superior  court,  Sony 
county;  McCobkle,  J ndge. 

The  plaintiffs  brought  their  action,  and 
at  once  applied  and  obtained  an  order  of 
arrest,  under  which  the  defendant  was  ar- 
rested. Afterwards,  the  latter  moved  to 
vacate  the  order  of  arrest.  The  court 
beard  the  motion  upon  aiBdavlt,.and  the 
written  contract  saed  upon,  and  found 
the  facts,  the  material  parts  of  which  find- 
ins  are  as  follows: 

"That  on  the  19th  of  December,  1888,  the 
plaintiff  and  defendant  entered  into  a  writ- 
ten contract,  of  which  the  following  is  a 
copy: 

"'Richmond,  Va.,  December  19tb,  1888. 
To  Thomas  Deaton,  Troy,  N.  C. :  We  will 
furnish  you  in  bags,  free  on  board  cars  at 
HoBman,  N.  C,  thirty  tons  National  Fer- 
tiliser, or  as  much  more  as  may  be  mutu- 
ally satlHfactory,  at  f 28  per  ton,  all  or- 
dered by  yon,  to  be  settled  for  in  cash,  (see 
reduction  named  below,)  or  by  your  note 
or  notes  to  average  due  November  15th, 
18S0,  and  made  payable  at  our  ofBce,  we 
to  have  the  right  to  call  on  you  (or  your 
note  or  notes  in  settlement  for  same  at 
any  time  we  may  desire.  If  you  prefer,  on 
May  Ist.  1889,  Instead  of  settling  at  f 28 
per  ton  In  money,  yon  may  do  so  at  350 
pounds  middling  cotton  per  ton,  to  be  de- 
livered at  Hoffman,  N.  C,  but  this  offer 
not  to  extend  later  than  May  1st,  1889. 
And  it  isunderstood  that  the  said  fertilicer 
Is  furnished  with  a  guaranty  of  analysis, 
but  not  of  results  from  its  use,  and  all  of 
said  fertiliser  that  may  be  left  unsold,  and 
all  proceeds  from  sales,  are  held  in  trust  by 
you  for  the  payment  of  your  Indebtedness 


to  us.  On  Maylst  next, or  sooner, If possl- 
ble,you agree  to  dellvertous.orourageat, 
notes  of  the  planters  or  other  purchasers 
to  whom  you  have  sold  tbli  fertiliser  on 
time,  for  the  gross  amount  of  the  sales  of 
the  same,  to  be  held  by  us  as  collateral 
security  for  the  payment  of  your  onllg» 
tlons,  as  above  stated,  and  these  collat- 
eral notes  are  to  be  returned  to  you  for 
collection,  and  all  proceeds  of  said  notes 
or  accounts  as  collected  must  be  first  ap- 
plied to  the  payment  of  your  notes  to  ns, 
whether  the  same  shall  have  matured  or 
not.  And  it  is  further  agreed  that  on  or 
before  May  Ist,  18S9,  you  are  to  turn  over 
to  us  the  cash  for  all  cash  sales  that  you 
may  make  of  this  fertiliser,  upon  which 
there  is  to  be  a  reduction  of  f  1.60  from 
price  stated  above,  the  same  reduction  in 
pric.e  to  extend  tui  any  more  of  said  ferti- 
liser that  you  may  desire  to  advance  the 
cash  for  in  settlement  at  that  time. 
Make  shipment  as  desired.  8.  W:  Tba- 
VERS  &  Co.    Per  C.  W.  Pbiddt.' 

" '  Messrs.  S.  W.  Travers  &  Co.— Gentle- 
men :  Your  offer  is  hereby  accepted  upon 
the  terms  and  conditions  stated  in  this 
contract.  [Signed]  Thomas  Deaton. 
December  19th,  1888.^ 

"That  under  the  said  contract  the  plain- 
tiff shipped  to  the  defendant  a  large  quan- 
tity of  National  Fertiliser,  to-wit,  forty 
(40)  tons,  and  the  defendant  duly  received 
the  same,  and  became  Indebted  to  the 
plaintiff  therefor  In  the  snm  of  eleven  hun- 
dred and  thirty  dollars.  That  in  pursu- 
ance of  the  terms  of  said  contrac- ,  the  de- 
fendant on  the  22d  day  of  June,  1889,  exe- 
cnted  and  delivered  to  plaintiff  two  notes, 
aggregating  the  snm  of  eleven  hundred 
and  twenty  dollars.  That  the  defendant 
sold  and  disposed  of  said  fertiliser  to  di- 
vers persons  and  parties,  and  took  from 
them  cash,  and  also  notes,  and  other  evi- 
dences of  indebtedness,  made  payable  to 
plaintiff.  That  the  defendant  wrongfully 
and  fraudulently  detained,  misapplied, 
and  converted  to  his  own  use,  the  cash 
which  be  received  from  the  sale  of  said  fer- 
tiliser, and  failed  and  refused  to  acconntfor 
and  turn  over  same  to  plaintiff,  although 
requested  so  to  do  by  plaintiff.  That  de- 
fendant wrongfully  and  frandulentiy  de- 
tained the  notes  and  evidences  of  Indebt- 
edness aforesaid,  collected  same,  and  un- 
lawfully, wrongffuily,  and  fraudulently 
converted  tbe  proceedis  from  same  to  his 
own  use,  and  failed  and  refused  to  account 
for  and  pay  over  same  to  plaintiff,  al- 
though aemanded  so  to  do.  That  before 
suing  nut  tbe  order  of  arrest  In  this  cause, 
the  plaintiff  commenced  an  action  in  the 
superior  court  of  Sorry  county  for  the 
unlawful,  wrongful,  and  fraudulent  con- 
version of  the  aforesaid  money  and  evi- 
dences of  indebtedness.  That  In  all  the 
transactions  aforesaid,  the  defendant  was 
acting  In  a  fiduciary  capacity. " 

The  motion  to  vacate  the  order  of  arrest 
was  denied.  The  defendant  appealed.  He 
assigned  error  as  follows:  (1)  That  his 
honor  erred  in  finding  thedefendant  fraud- 
ulently and  wronpffully  misapplied  the 
funds  of  the  plaintiff,  when  no  fraud  is  al- 
leged, or  appears  from  the  record;  (2) 
that  his  honor  erred  In  holding  that  tbe 
defendant  was  the  agent  and  acting  in  a 
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lldnciary  capacity   under    the    contract 
dated  Ufxember  19. 1888. 

it.  B.  Glenn,  for  appellant.  Douglas  & 
Sbaw,  for  appellees. 

Mbkbimov,  C.  J.,  (after  stating  the 
facta.)  This  is  au  action  at  law,  and 
tience  we  have  no  authority  tu  review  the 
flDilloKS  of  tact  by  the  court  below.  Such 
findings  are  tinal.  and  must  be  accepted 
here  as  warranted  by  competent  evidence, 
unless  It  should  be  objected  In  a  proper  way 
that  there  was  no  evidence  to  support  the 
flndln^s,  or  one  or  more  of  them.  We  can 
only  review  questions  and  matters  of  law  la 
such  cases  arlsinK  upon  the  facts  as  found, 
(Burke  v.  Turner,  85  N.  C.  500;  Hale  v. 
Kichnrdson,  89  N.  C.  62;  YounR  v.  Rollins, 
90  N.  C.  125;  Coates  v.  Wilkes, 92N.C.  376;) 
and  there  are  many  other  like  cases.  If  the 
appellant  intended  to  insist  that  there  was 
no  evidence  of  fraud,  he  hould  have  ex- 
cepted-on  that  ground,  and  sent  up  the 
evidence,  so  that  we  might  determine  its 
character.  The  statute  (Code,  S  291.  par. 
2)  provides,  among  other  things,  that  a 
defendant  may  be  arrested  "in  au  action 

*  •    •    for  money  received,  or  for  prop- 
erty embecKled.or  fraudulently  misapplied 

•  •  •  by  any  factor,  agent,  broker,  or 
other  person  in  a  fiduciary  capacity, "  etc. 
This  provision  is  plain,  and  very  compre- 
hensive In  Its  terms  and  purpose.  It  in- 
tends certainly  to  embrace  all  cases  where, 
the  relation  of  trust  and  confidence  In  re- 
spect to  money  received  by  or  perflonal 
property  in  the  possession  of  one  party  for 
the  benefit  of  another,  is  raised  and  ex- 
ists between  such  parties  by  reason  of 
their  mutual  contract,  express  or  implied. 
The  purpose  Is  to  give  the  most  efficient 
remedy  where  the  cause  of  action  involves 
a  breach  of  trust  on  the  part  of  the  defend- 
ant sustaining  a  fiduciary  relation  to  the 
plaintiff. 

Now  the  defendant  expressly  agreed,  for 
a  snfflc-lent  consideration,  that  he  would 
bold  any  of  the  unsold  fertilisers  men- 
tioned, and  all  the  proceeds  of  such  as  he 
should  sell,  in  trust  for  the  benefit  of  the 
plaintiffs  In  the  payment  of  his  debt  to 
them ;  and  further,  to  deliver  to  the  plain- 
tiffs the  notes  hemight  take  from  planters 
and  others  for  such  fertlllisers  sold  to  them 
by  him,  and  to  apply  all  proceeds  of  such 
notes  as  collected  to  the  payment  of  his 
debt  to  the  plaintiffs,  whether  the  same 
had  matured  or  not,  to  the  extent  such 
proceeds  might  be  necessary  for  the  pur- 
pose specified.  The  defendant  in  his  con- 
tract with  the  plaintiffs,  in  respect  to  the 
fertilisers  be  bought  from  them,  assumed 
In  a  sense  an  agency  of  them  in  respect 
thereto, — he  agreed  that  he  would  owe 
them  for  the  same  and  apply  the  proceeds 
of  the  sale  thereof  to  the  payment  of  his 
debt  to  them ;  that  he  would  hold  the 
notes  and  money  he  received  on  such  ac- 
count in  trust  tor  them  for  the  purpose 
specified.  As  soon  as  he  sold  the  fertilis- 
ers, and  received  notes  or  money  for  the 
same,  he  was  at  once  charged  with  a  trust 
as  tu  the  same  in  favor  of  the  plaintiffs. 
The  contract  embraced,  and  the  consider- 
ation thereof  supported  and  made  bind- 
ing, all  the  material  stipulations  con- 
tained  therein.    So   that,   accepting  the 


tacts  as  found  in  connection  with  the 
agreement  in  writing,  it  is  clear  that  the 
defendant  might  be  arrested  In  this  action 
for  the  alleged  breach  of  his  flducianr  re- 
lation to  the  plaintiffs.  Chemical  Co.  v. 
Johnson,  98  N.  C.  123;  Powers  v.  Daven- 

8ort,  101  N.  C.  286,  7  S.  E.  Rep.  747;  Guano 
o.  v.  Malloy,  104  N.  C.  674, 10  S.  E.  Rep. 
472.  There  is  no  error.  Let  this  opinion 
be  certified  to  the  superior  court,  accord- 
ing to  law.    It  Is  BO  ordered. 


(107  N.  C. 

Randolpb  v.  Randolph  et  at. 


S06) 


{Supreme  Cowrt  (tf  North  Carolina.    Deo.  8, 

1890.) 

A88I0NlCaMT  or  DOWBB— ASSWSa— COUNTBB- 
ClaIM — LaCHBS — FLIADINa. 

1.  To  a  petition  by  a  widow  to  have  dower  as- 
signed in  land,  the  record  title  to  which  was  in 
the  name  of  her  busbaod  at  bis  death,  an  answer 
was  filed  by  children  of  deoeased  by  a  former 
marriage  alleging,  in  sulratanoe,  that  the  {nrop- 
erty  was  oonveyed  to  tbeir  father  at  his  Instanoe 
for  the  purpose  of  defrauding  their  mother,  and 
tliat  the  consideration  of  the  conveyance  was  her 
land.  Held,  that  it  8.tat»d  a  good  defense  or 
counter-claim.  Distinguishing  Giles  v.  Hunter, 
IDS  N.  C.  IM,  9  B.  B.  Rep.  649. 

3.  The  defense  of  the  statute  of  limitations 
cannot  be  raised-anless  pleaded. 

Appeed  from  superior  court,  Tancey 
county;  R.  F.  Akmfibld,  Judge. 

A  petition  by  Kesiah  Randolph,  wife  ot 
Samuel  Randolph,  deceased,  to  have  dow- 
er assigned  in  land,  the  record  title  of 
which  was  in  deceased  at  bis  death.  Will- 
lam  Randolph  and  others,  heirs  of  Nancy 
A.  Randolph,  a  former  wife  ot  Samuel 
Randolph,  filed  an  answer,  to  which  a  de- 
murrer was  Interposed  by  petitioner.  The 
demurrer  was  overruled,  and  petitioner 
appeals. 

W.  B.  Malone,  for  appellant.  J.  F.  Mor^ 
pbew,  tor  respondents. 

Shephrrd,J.  The  Judgment  recites  that 
a  demurrer  was  filed,  but  no  such  pleading 
to  the  amended  answer  appears  In  the  rec- 
ord. Taking  It,  however,  as  a' demurrer 
ore  tenua,  that  the  answer  does  not  state 
facts  sufficient  to  constitute  a  defense  or 
counter-claim,  we  are  of  the  opinion  that 
there  was  no  error  in  the  ruling  ot  tbe 
court.  The  answer,  while  very  inartifi- 
cially  drawn,  states  sufficient  facts  to  es- 
tabllsb  a  resulting  trust  In  favor  of  the 
former  wife,  the  mother  of  these  defend- 
ants. Ma ione.  Real  Prop.  Tr.,  505;  Pom. 
£q.  Jur.§1031.  It  Is  alleged  thattbe  prop- 
erty was  conveyed  to  Samuel  Randolph 
at  bis  Instance,  for  the  purpose  of  defraud- 
ing his  wife,  and  that  the  consideration 
of  the  conveyance  was  her  land.  The  case 
of  Giles  V.  Hunter,  103  N.  C.  194,  9  S.  E.  Rep. 
649,  and  the  authorities  there  cited,  have 
no  application  here,  as  In  those  cases  the 
consideration  was  the  mouey  ot  the  wife, 
which,  under  the  lormer  law,  vested  In  the 
husband  Jure  tuartti.  It  Is  true,  as  argued 
by  counsel,  that,  under  the  former  system, 
advantage  could  be  taken  of  the  lapse  ot 
time  without  plea,  where,  upon  th«  face 
of  the  pleadings,  it  appeared  that  tbe 
cause  of  action  was  barred.  Under  the 
present  practice,  there  must  be  a  plea  in  all 
cases,  whether  of  an  equitable  or  legal 
nature.    Guthrie  v.  Bacon,  ante,  204,  (de- 
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cided  at  this  term.)  We  forbeah  any  fur- 
ther diflcamiou  of  the  case,  as  the  points 
are  nut  very  clearly  presented,  and  we 
mU;ht  prejudge  other  questions  which 
may  arine  upon  the  replication  or  the 
trial  of  the  action.  Suftlce  it  to  say  that, 
■pon  the  face  of  the  answer,  we  think  that 
the  demurrer  was  properly  overruled. 
Affirmed. 

Wn  N.  C.  395)  — — 

Booth  ▼.  Carbtarpbbn  et  ah 

(Supreme  Court  cf  North  CairoUna.    Deo.  8, 
1890.) 

TRAOnuuiirr  Convxtanobs — FRiriwKHTUi.  CoK- 

DITI0K8. 

A  conveyance  of  land  by  an  insolTant 
debtor  in  trust  to  sucure  certain  of  his  creditors, 
which  provides  that  the  power  of  sale  therein 
contained  sliall  not  be  exercised  for  two  years, 
sod  that  in  tlie  mean  time  the  grantor  might  live 
npon  and  receive  the  rents  sad  profits  of  the 
land  to  his  own  use  and  benefit,  and  which  re- 
serves to  him  his  real  and  personal  property  ex- 
emptions, is  presumptively  fraudulent  and  void. 

Appeal  from  superior  court,  Northamp- 
ton county;  BovKiN,  J  udge. 

In  this  case  the  parties  agreed  upon  and 
SDbmitted  to  the  court  for  its  judgment 
thereupon  a  statement  of  facts,  the  mate- 
rial parts  uf  which  are  as  follows:  "(1) 
That  the  sheriff  of  Northampton  county, 
by  virtue  of  sundry  executions  to  blm  di- 
rected, iHSued  from  Northampton  superior 
court  on  May  6,  1887,  and  returnable  to 
fall  terra,  18H7,  of  said  court,  upon  Judg- 
menta  duly  docketed  in  said  court  agaiost 
the  defendants  .lohn  R.  Carstarphen  and 
others,  partners  trading  as  Carstarphen, 
Grant  &  Ck}..  and  in  favor  of  P.  U.  Booth 
and  others,  did  on  Monday,  the  1st  day 
of  August,  18K7,  having  first  caused  the 
homestead  and  personal  property  exemp- 
tions to  be  allotted  and  set  apart,  and 
after  due  advertisement, sell  at  public  auc- 
tion, for  cash,  at  the  court-house  In  the 
town  of  Jackson,  the  following  lands 
then  in  the  possession  of  and  belonging  to 
the  defendant  John  R.  Carstarphen,  and 
situate  in  said  county  of  Northampton, 
to-wit.  [describing  several  tracts,]  where 
and  when  the  plaintlH  became  tlie  pur- 
chaser of  said  lands,  complied  with  the 
terms  of  sale,  and  received  the  sheriff's 
deeds  therefor,  and  which  deeds  were  duly 
recorded  August  11,  1887.  (2)  That  on 
January  15,1884,  the  defendant  John  R.  Car- 
starphen was  much  embarrassed  finan- 
cially, and  wholly  insolvent,  and  has  been 
ever  since,  his  principal  indebtedness  be- 
ing on  account  of  the  debts  of  Carstar- 
phen, Grant  &  Co.,  a  mercantile  firm  lately 
doing  business  in  said  county.  The  other 
members  of  said  firm  were  the  defend- 
ants James  W.  Grant  and  one  B.  D.  Wood- 
ruff, l)oth  of  whom  were  on  said  day,  and 
have  been  ever  since,  totally  insolvent. 
(3)  That  the  assets  of  said  firm  wero  on 
said  January  15, 1884.  worth  f4.000;  and, 
on  which  day,  they  were  conveyed  to  one 
J.  S.  Grant  in  trust  to  secure  the  indebt- 
edness of  said  firm,  a  debt  of  $5,674.74  to 
the  d^eadan'-^  Vaughan  &  Barnes  being 
preferred.  Said  trustee  has  p^id  said 
Vaughan  &  Barnes  about  f3.200  on  their 
said  debt,  and  has  in  band  from  f  600  to 
1800  more  to  apply  to  said  debt.  (4)  That 
on  said  January  15, 1884, tbedefendantCar- 


starpfaen  conveyed  all  of  his  individual 
property, both  real  and  personal,  subject 
to  his  real  and  personal  property  exemp- 
tions, to  be  thereafter  allotted  to  him,  to 
trustees,  as  follows:  First.  To  one  W.  H. 
Collier  he  conveyed,  by  deed  of  trust,  all 
of  his  stock  of  goods  and  store  fixturecv 
then  lying  and  being  In  bis  store  near  his 
residence  in  Northampton  county,  and  all 
his  choses  Id  action,  to  secure  certain  of 
bis  Individual  debts,  among  which  was  a 
debt  of  f1,000dne  the  defendants,  Jones,  Lee 
&Co.  Tlie  property  conveyed  b.v  this  deed 
was  not  sufilcient  to  pay  in  full  the  debts 
therein  secured,  and  there  has  only  been 
9100  paid  on  the  Jones,  Lee  &  Co.  debt. 
•Second.  To  the  defendant  James  O. 
Boone  he  conveyed,  by  deed  of  trust,  all 
of  his  other  individual  property,  both  real 
and  personal,  not  embraced  In  the  afore- 
said deed  to  W.  H.  Collier,  to  securn  the 
payment  of  the  aforesaid  debt  of  $5,674.74 
to  Vaughan  &  Barnes,  and  the  aforesaid 
debt  of  fl,OOU  to  Jones,  Lee  &  Co.,  which 
deed  was  duly  recorded  January  16, 1884, 
a  copy  ot  which  Is  herewith  filed,  marked 
'Exhibit  A,'  as  a  part  of  this  case.  The 
real  property  conveyed  by  said  deed  of 
trust  is  the  same  as  that  described  in  the 
first  paragraph  of  this  agreed  case,  being 
all  the  real  estate  owned  by  said  Carstar- 
phen. At  the  same  time,  defendant 
Grant  conveyed,  by  deed  of  similar  pur- 
port, all  his  individual  property,  real  and 
personal,  preferring  said  Vaughan  & 
Barnes,  a  copy  of  which  deed  Is  also  at- 
tached hereto,  (Exhibit  B.)  (5)  That  no 
sale  has  been  had  by  the  trustee  Boone  of 
any  part  of  the  property  conveyed  to  him 
as  aforesaid,  nor  have  any  of  the  cred- 
itors secnred  thereby  notified  or  requested 
the  trustee  Boone  to  take  possession  and 
sell  any  part  of  said  property;  but  the 
said  creditors  were  advised  by  their  attor- 
neys that  the  defendant  Carstarphen  had 
a  right  to  postpone  the  sale  of  his  real 
estate  until  the  assets  of  the  concern  of 
Carstarphen,  Grant  &  Co.  in  the  bands  of 
the  trustee,  J.  S.  Grant  aforesaid,  were 
exhausted;  norhassaid  trustee  ever  taken 
into  possession,  or  exercised  any  control 
over,  any  of  said  property  conveyed  to 
him.  (6)  That,  ever  since  the  execution  of 
said  deed  of  trust  to  said  Buone,  said 
John  R.  Carstarphen  has  been  in  the  pos- 
session and  enjoyment  of  all  the  property 
conveyed  thereby,  using  and  consuming 
the  same  for  his  own  use  and  benefit, with- 
out hindrance  or  interference  on  the  part 
of  the  trustee  Boone,  or  o'  any  of  the  ben- 
eficiaries. '(7)  That  the  real  and  personal 
property  exemptions  were  never  allotted 
and  set  apart  to  said  Carstarphen,  until 

the  day  of  June,  1887,  when  they 

were  allotted  under  the  executions  men- 
tioned in  the  first  paragraph  of  this  case. 
(8)  That  the  Judgments  on  whicb  the 
aforesaid  executions  issued  were  obtained 
and  docketed  subsequent  to  the  execu- 
tion and  recordation  of  the  aforesaid  trust- 
deed  to  said  Boone;  but  the  debts  on 
which  the  aforesaid  judgments  were  ob- 
tained were  contracted  several  months 
prior  thereto.  (9)  That  there  is  still  due 
and  unpaid  the  debt  of  Vaughan  &  Barnes, 
($5,674.74,)  less  the  amounts  received  by 
them  as  aforesaid  from  J .  S.  Grant,  trustee. 
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and  tbe  debt  of  Jones,  Lee  &  Co.,  (f  1,000,1 
ledB  the  $100  paid  them  as  aforeeaid.  (10) 
That  the  plaintifl  admits  that^  In  making 
the  deed  In  trust  to  Boone,  there  was  no 
actual  intent  to  delraud   the  creditors  of 

'Caratarpben,  Grant  &  Co.;  bnt  he  insists 
that  tbe  intent  with  which  it  was  made 
cannot  change  its  legal  effect,  and  that 
npon  its  face,  with  the  foregoing  agreed 
facts, It  is  fraudulent  in  law,  and  therefore 
void  as  to  other  creditors. "  The  copy  of 
the  deed  marked  "Exhibit  A."  mentioned 
above,  contains,  among  other  things,  the 
following  provision:  "Upon  this  special 
trust  and  confidence,  however,  that  the 
said  James  D.  Boone  will  hold,  use,  and 
apply  the  same  to  the  Interest  and  nses 
following,  and  to  no  other,— that  is  to 
say.  If  the  party  of  the  first  part  should  fall 
to  pay  off  and  discharge  the  claims  due  to 
R.  B.  Peebles,  Vaugnan  &  Barnes,  Jonei9, 
Lee  &  Co.,  on  or  before  the  first  day  of 
January,  1886,— then  it  shall  be  lawful, 
and  shall  be  the  duty  of  the  said  James 
D.  Boone,  (being  thereunto  requested  by 
tbe  said  parties,)  to  sell  said  property,  or 
so  much  thereof  as  may  be  necessary,  after 
duly  advertising  the  same  according  to 
law ;  and  after  dlscharglngsaid  claims,  and 
all  costs  that  may  have  grown  out  of  the 
proceedings  to  sell  land,  to  pay  over  tbe 
surplus  to  the  party  of  the  first  part.  And 
it  is  further  covenanted  and  agreed  by 
and  between  all  the  parties  to  these  pres- 
ents that,  in  the  mean  time, — that  Is  to 
say,  from  the  date  hereof  until  the  day  of 
sale,- the  said  party  of  the  first  part  shall 
be  entitled  to  live  on  the  land,  and  to 
take,  use,  and  apply  the  rents,  issues,  and 
profits,  and  "every  part  thereof,  to  his 
own  use  and  benefit. "  The  complaint  de- 
mands Judgment  for  an  account  to  ascer- 
tain what  amount  was  due  the  creditora 
secured  by  tbe  deeds  of  trust  mentioned ; 
that  the  deed  of  trust  be  declared  fraudu- 
lent, null,  and  void  as  to  -  the  plaintiff ; 
that  plaintiff  have  possession  of  the  land 
described  in  the  complaint;  and  for  gen- 
eral relief,  etc.    Upon  the  facts  so  sub- 

'  mltted  to  tbe,  court,  it  gave  Judgment 
for  the  defendants,  and  the  plaintiff,  hav- 
ing excepted,  appealed. 

J.  M.  Mullen,  for  appellant.  T.  TV.  Ma- 
Bon,  W.  H.  Day,  and  R.  B.  Peebles,  for  ap- 
pellees. 

Merrimon,  C.  J.,  (after  stating  tbetkets 
as  above.)  A  deed  like  that  In  question 
here  may  be  necessarily  void,  because  of 
fraud  appearing  upon  Its  fni:e,  from  its 
vitiating  provisions  and  purposes.  This 
is  so  when  the  facts  constituting  the  fraud 
so  appearing  are  so  manifest  and  of  such 
vitiating  character  as  that  they  of  them- 
selves imply  fraud  that  admits  of  no  ex- 
planation or  conclusion  to  the  contrary. 
In  such  case,  it  is  the  province  and  duty  of 
the  court  to  declare  and  adjudge  the  deed 
fraudulent  and  void,  whenever  the  same 
shall  conic  before  it  for  adjudication.  The 
reuson  Is  that  the  facts  so  appearing  nec- 
essarily Imply  the  fraudulent  intent  and 
character  of  the  deed,  and  the  court  sim- 
ply applies  the  law.  There  are  other  cases 
where,  in  snch  a  deed,  one  or  more  of  its 
provisions  and  purposes  apparently  and 
prim»  facie  imply  fraud,  and  the  fraudu- 


lent intent  and  purpose  of  the  maker 
thereof.  In  aorh  case  the  law  raises  the 
presumption  that  the  deed  is  frandalent, 
and  therefore  void,  and  this  presumption 
will  prevail  and  destroy  tbe  efilcacy  of  tbe 
deed,  unless  a  party  claiming  benefit  of  it 
shall  rebut  the  presumption  by  proper  evi- 
dence, proving  that  the  supposed  vitiating 
provisions  were  not  such  in  fact,  bat  law- 
ful, and  such  as  might  properly  be  made 
and  have  effect.  Tbe  rebnttng  facts 
proven  must  be  such  as  that,  if  they  ap- 
peared in  appropriate  connection  in  the 
deed,  they  would  so  explain  and  modUjr 
the  provisions  thereof  prima,  facie  and  of 
themselves  fraudulent,  as  to  render  the 
deed,  upon  Its  face,  free  from  frandalent 
intent  and  purpose.  The  presumption  of 
fraud  may  be  rebutted,  becaus<¥  tbe  pro- 
visions of  the  deed, apparently  frandalent, 
and  to  be  so  treated  in  the  absence  of  sat- 
isfactory explanation,  do  not  necessarily 
and  conclusively  imply  fraud.  They  ad- 
mit of  possible  explanation  that  may  ren- 
der-tlivm  valid.  Hardy  v.  Simpson,  13 
Ired.  132;  Starke  v.Etberidge.n  N.  O.  240; 
Cheatham  v.  Hawkins,  76  N.  C.  835,  80  N. 
C.  161;  Holmes  v.  Marshall,  78  N.  C.  -.462: 
Boone  v.  Hardie,  87  N.  C.  72;  Moore  v. 
HInnant,  80  N.  C.  456;  Hodges  v.  Lassiter, 
96  N.  C.  351,  2  S.  E.  Rep.  023;  Beasley  v. 
Bray,  98  N.  C.  266,  3  S.  £.  Sep.  497 ;  Pblfer 
V.  Erwin.  100  N.  C.  50.6  S.  £.  Rep.  672; 
Brown  v.  Mitchell,  102  N.  C.  847,  9  S.  E. 
Rep.  702;  Woodruff  v.  Bowles,  104  N.  C. 
197, 10  S.  E.  Kep.  482;  Bobbitt  v.  Rod  well. 
105  N.  C.  286, 11  S.  E.  Rep.  245.  The  fraud- 
ulent intent  of  a  party  charged  with  fraud, 
in  any  transaction  or  matter,  appears 
from  and  must  be  determined  by  the  acts 
done  or  omitted  to  be  done,  their  nature, 
connections,  purpose,  and  effect  in  con- 
templation of  law.  Snch  intent  does  not 
depend  upon  nor  consist  in,  nor  is  it  to  be 
ascertained  from,  simply  the  thought  and 
purpose  of  tbe  mind,  but  it  depends  npon, 
and  Is  to  be  ascertained  from,  such 
thoughts  and  purposes  evidenced  and 
manifested  by  and  taken  in  connection 
with  the  acts  done  or  not  done,  and  p«il- 
nent  facts  and  circumstances.  It  is  the 
act  or  thing  done  or  not  done  that  gives 
cast,  quality,  and  character  to  the 
thought  and  purpose  of  the  mind,  tbn  In- 
tent, and  of  this  the  law  takes  notice. 
The  law  cannot  lay  bold  of  and  deal  with 
the  simple  inactive  intent  of  the  mind.  It 
knows  and  regards  the  intent  as  it  appears 
to  have  distinctive  character  from  what  is 
done  or  not  done  In  any  transaction.  It 
is  therefore  that  a  deed  must  be  adjudged 
fraudulent  and  void  when  a  provision  or 
stipulation  in  it  necessarily  and  conda- 
sively  Implies  Its  fraudulent  character. 
Hence,  too,  when  a  provision  to  it  raises 
the  presumption  that  it  Is  fraudulent,  tbe 
law  implies  the  intent,  and  the  court  must 
adjudge  the  deed  void,  unless  the  presump- 
tion shall  be  rebutted.  And  such  presump- 
tion cannot  be  rebutted  by  the  mere  fact 
that  the  thought,  the  simple  intent,  of  the 
mind  of  tbe  party  charged  wltH  the  fraud 
t^as  not  an  actual  intent  of  bis  mind  to  per- 
petrate the  same.  He  must  produce  evi- 
dence to  prove  pertinent  facts  done  or  not 
done,  and  facts  and  circumstances  that  in 
their    nature,  connections,  and  bearings 
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glvecast,  character,  and  direction  to  theln- 
tent  ot  the  mind  as  expressed  in  them,  and 
show  that  the  provisions  of  the  deed  sap- 
poeed  and  presumed  to  be  traadulent  were 
not  so  In  contemplation  of  law,  but  really 
lawfal.  A  party  cannot  be  allowed  to  say 
that  he  did  not  really  Intend  to  perpetrate 
a  fraud,  or  do  a  fraudulent  act,  wben  the 
plain,  necessary,  natural,  and  legal  conse- 
quences of  his  acts  are  fraudulent  In  con- 
templation ot  law.  Cheatham  v.  Haw- 
kins, 80  N.  C.  161 :  Boone  v.  Hardie,  83  N. 
C.  470,  87  N.  0.  72;  Phlfer  v.  Erwin,  100  N. 
C.  5d,  6  S.  E.  Rep.  672. 

The  purpose  of  the  deed  before  us  in 
question  purports  to  be  to  convey  the 
land  described  therein  to  the  trustee  to  se- 
cure the  payment  of  certain  debts  specified 
to  the  creditors  therein  named.  At  and 
before  the  time  It  was  executed,  the  malcer 
thereof  was  much  embarrassed  finan- 
cially, wholly  insolvent,  and  owed  debts 
other  than  those  provided  for  In  it.  It 
was  executed  on  the  15th  of  January,  1884, 
and  the  power  of  sale  provided  therein 
could  not  be  executed  by  the  trustee  until 
after  the  Ist  day  of  January,  1886.  It  con- 
tains, among  other  provisions,  one  In 
tUeee  words :  "  And  it  Is  further  covenant- 
ed and  agreed  by  and  between  all  the  par- 
ties to  these  prenents  that,  in  the  mean 
time, — that  is  to  say,  from  the  date  hereof 
until  the  day  of  sale,— the  said  party  of 
the  first  part  shall  be  entitled  to  live  on 
the  land,  and  to  take,  use,  and  apply  the 
rents,  Issues,  and  profits,  and  every  part 
thereof,  to  bis  own  use  and  benefit. "  The 
deed  further  reserves  to  the  maker  thereof 
his  right  of  homestead,  and  as  well  his 
personal  property  exemptions.  If  all 
these  tacts  appeared  in  the  face  ot  the 
deed, -It  would  be  so  manifestly  and  essen- 
tially fraudulent  that  the  court  would  at 
once  declare  it  void  as  to  creditors  other 
than  those  claiming  benefit  under  It.  But, 
although  some  otthematerial facts  donot 
so  appear,  still  the  insolvency  of  the  debt- 
or, the  maker  ot  the  deed,  at  the  time  he 
executed  it;  that  he  owed  debts  nut  men- 
tioned in  it;  that  the  trust  could  not  be 
closed  for  two  years ;  that  he  reserved  his 
right  of  homestead  in  the  land,  and  his 
right  of  personal  property  exemptions; 
that  pending  the  trust  he  wan  to  have  the 
right  tu  live  upon,  and  have  the  rents  and 
profits  thereof, clearly  raiRcd  the  strong 
presumption  that  the  deed  was.  fraudu- 
lent; and,  if  such  presumption  was  not 
rebutted  by  proper  evidence,  then  the 
court  should  have  declared  the  deed  void. 
This  is  so  clear  that  we  need  not  delay  to 
point  out  the  reasons  that  lead  us  to  this 
conclusion.  These  are  fully  stated  in  the 
cases  cited  above,  and  many  otiiers  in  our 
own  reports,  and  elsewhere.  Indeed  this 
■eems  to  be  hardly  denied. 

But  it  is  contended  "  that  the  plaintiff 
admits  that,  in  making  the  deed  in  trust 
to  Boone,  there  was  no  actual  Intent 
to  defraud  the  creditors  of  Carstarphen, 
Grant  &  Co.,"  and  therefore  the  deed 
is  not  fraudulent.  This  contention  Is 
Dot  well  founded.  The  provisions  men- 
tioned bf  the  deed,  and  the  attendant 
pertinent  facts  admitted,  manifest,  give 
character,  and  point  to,  the  intent,  and 
Imply,  In  legal  contemplation,  the  fraudu- 


lent purpose,  of  the  maker.  The  mere  fact 
that  he  had  "no  actual  Intent"  to  defraud 
the  creditors  named,  the  absence  of  which 
was  unexpressed,  and  was  not  made  man- 
ifest by  acts  done  or  not  done,  and  perti- 
nent facts  and  circumstances  explanatory 
of  and  modifying  the  meaning  of  the  facts 
constituting  the  apparent  fraud,  and  thus 
showing  the  lawful  intent, coald  not  rebut 
the  presumption.  This  could  be  done, 
not  by  mere  absence  of  special  fraudulent 
purpose  of  the  mind,  but  by  Intent  made 
manifest  by  pertinent  facts  and  circum- 
stances which,  taken  In  connection  with, 
and  In  their  just  bearing  upon,  the  facts 
raining  the  presumption',  show  an  honest 
and  lawful  purpose.  In  Hardy  v.  Skinner, 
9  Ired.  191,  it  was  admitted  that  the  plain- 
tltfdid  not  impute  any  actual  fraud  to 
the  parties,  other  than  what  appeared 
from  the  deed  Itself ;  but  he  insisted  that 
the  deed  was  upon  Its  face  fraudulent  in 
law,  no  matter  what  the  defendant  might 
show,  and  that  the  court  was  bound  so 
to  pronounce."  The  court  said  that  "al- 
though this  1b  a  singular  and  extremely 
suspicious  transaction,  yet  this  court 
thinks  the  plaiiititf  gave  up  his  case  by 
admitting  that  there  was  no  fraud  intact, 
and  that  everything  might  t>e  taken  in  fa- 
vor of  the  deed,  which  could  sho'w  that 
ft  was  bona  flrfe. "  The  present  case.  It 
seems  to  us,  Is  very  and  materially  different 
from  that  one.  There,  the  plaintiff  insist- 
ed that  the  evidence  of  fraud  appearing 
on  the  face  of  the  deed  could  not  be  ex- 
plained or  modified,  and  that  it  was  es- 
sentially and  conclusively  fraudulent.  So 
Insisting,  he  admitted  that  there  was  not 
"  any  actual  fraud  of  the  parties. "  Ueuce, 
the  court  said  justly  "that  everything 
might  be  taken  in  favor  of  the  deed,  which 
could  show  that  It  was  bona  Bde. "  The 
admiSHlon  was  so  broad  that  the  court 
treated  the  case  as  if  the  defendant  had 
produced  appropriate  and  sufficient  evi- 
dence to  rebut  the  presumption  of  fraud. 
But,  in  this  case,  the  admission  is  "there 
was  no  actual  Intent  to  defraud."  etc.. 
not  that  there  was  not  "any  actual 
fraud."  If  it  had  been  proven  Instead  of 
admitted  that  the  defendant  maker  of  the 
deed  simply  had  no  "actual  intent  to  de- 
fraud," this  could  .not  be  evidence  to  dis- 
prove the  fraudulent  Intent  manifested 
by  acts,  facts,  and  cii^curastances  which 
the  law  could  take  notice  ot,  and  deal 
with ;  nor  can  It  be  fairly  insisted  that  the 
admission  of  "no  actual  Intent  to  defrand, " 
etc.,  should  be  treated  as  an  admlRsion 
that  the  defendants  could  prove  such  facts 
as  would,  in  their  nature,  bearing,  and 
effect  upon  the  evidence  raising  the  pre- 
sumption, show  the  absence  ot  a  traudn- 
lent  intent,  and  a  lawful  purpose.  It  is 
very  apparent  the  admission  was  not  In- 
tended to  have  such  broad  and  compre- 
hensive meaning.  It  meant  no  more  than 
that  the  maker  of  the  deed  had  "no  actual 
Intent  to  defraud,"  without  reference  or 
regard  to  his  intent,  coupled  witli  and 
made  manifest  by  what  he  actually  did. 
The  mere  Intent  of  the  mind  could  not 
rebut  the  intent  accompanied  and  mani- 
fested by  and  implied  from  acts  done.  The 
facts  agreed  upon,  so  far  from  rebutting 
the  presumption  that  the  deed  in  question 
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to  fraudulent,  and  on  that  acconnt  voldi 
serve  to  stninnrtlien  it.  Clearly,  In  con- 
templation ol  law  ariring  upon  the  facts 
admitted  by  the  parties,  the  purpose  and 
effect  of  it  was  to  hinder  and  delay  the 
creditors  not  mentioned  in  the  deed,  and 
to  provide  to  their  prejudice  for  the  ease, 
convenience,  and  valuable  advantage  of 
the  debtor.  We  are  therefore  of  opinion 
that  the  court  should  have  adjudged  that 
the  deed  was  iuoperattve  and  void,  and 
given  Judgment  in  favor  of  the  plaintiff  for 
the  poRgessiun  of  the  land.  There  Is  error. 
The  judgment  must  be  reversed,  and  judg- 
ment entered  for  the  plaintiff  in  accord- 
ance with  this  opnlon.  ■  To  that  end  let 
the  opinion  be  certified  to  the  superior 
court.    It  is  so  ordered. 

007  N.  C.  UK)  

Booth  v.  Okant  «t  oL 

(^Supreme  Court  of  Iforth  Carolina.    Dea  8, 
1890.) 

Appeal  from  superior  court,  Northampton  coun- 
ty: Butkin,  Judge. 

J.  M.  Mullen^  for  appellant.  T.  W.  Mason, 
W.  H..Day,  and  R.  B.  Peebles,  for  respondents. 

MERsnioN,  C.  J.  This  case  is  in  all  material  re- 
spects like  tnatof  Booth  v.  Carstarphen,  ante,  875, 
(decided  at  the  present  term.)  The  time  within 
which  the  trust  could  not  be  closed  was  12  monttis, 
but  we  do  not  think  ttiis  fact  makes  any  material 
diSerence.  It  is  clear  from  the  provisions  of  the 
deed  and  the  facts  admitted  that  the  purpose  and 
effect — certainly  in  contemplation  of  law — were 
to  hinder  and  delay  the  creditors  not  provided  for 
in  the  deed,  and  to  provide  for  the  convenience 
and  substantial  advantage  of  the  debtor  to  their 
prejudice.  There  was  no  evidence  to  rebut  the 
presumption  of  fraud  in  the  deed  of  trust.  There 
IS  therefore  error.  The  Judgment  must  be  re- 
versed, and  judgment  entered  for  the  plaintiff 
declaring  the  deed  in  question  void,  and  that  he 
have  possession  of  the  land.  To  that  end,  let 
this  opinion  be  oertifled  to  the  soperioroourt.  It 
i«  M  ordered. 

(107  N.  C.  796) 

Statk  V.  Hart. 

(Supreme  Court  of  North  Carolina.    Deo.  8, 
1890.) 

Saixs  or  LiQuoKS— RiOBTs  or  Maxxtvaotubebs — 

LiCEXSS. 

Acts  N.  C.  1887.  o.  135,  S  81,  prescribes  that 
spirituous  and  other  liquors  shall  not  be  sold 
without  a  license,  and  the  payment  of  a  certain 
tax  therefor.  It  further  provides  that  "nothing 
in  this  section  contained  shall  prevent  any  person 
from  selling  wine  of  his  own  manufacture  at  the 
place  of  manufacture,  or  any  person  from  selling 
spirits  or  wine,  the  product  of  his  own  farm,  in 
quantities  not  less  than  one  quart. "  Held,  that 
a  fanner  may  sell  spirituous  liquors,  the  product 
of  his  own  farm,  by  a  measure  not  less  than  a 
quart,  without  a  license,  by  an  agent  acting  as 
such  in  good  faith. 

Appeal  from  superior  court,  Ashe  coun- 
ty; Bynum,  Judge. 

The  defendant  is  indicted  for  sellingspir- 
Ituous  liquors  "by  the  quart,  nut  at  the 
place  of  manufacture  of  the  said  liquor, 
and  without  having  a  license  to  sell  by 
the  measure  aforesaid, "etc..  In  violation 
of  the  Htutute.  Acts  1887,  c.  13.5,  §  31.  Ue 
pleaded  not  guilty.  On  the  trial,  the  evi- 
deuce  went  to  prove  that  the  defendant 
sold  a  quart  of  whisky  to  a  person  named 
as  agent  ofand  for  the  manufacturer  there- 
of, and  that  the  whisky  so  sold  was  the 
product  of  the  manufacturer's  own  farm ; 


that  it  was  sold  at  a  place  about  15  miles 
from  the  pla«e  of  manufacture.  The  de- 
fendanc  insisted  that  the  evidence  taken 
as  true  did  not  prove  the  offense  charged 
In  the  Indictment,  or  that  be  was  guilty  of 
any  offense.  But  the  court  told  the  jury 
that  if  they  believed  the  evidence,  the  de- 
fendant wart  guilty.  There  was  a  verdict 
of  guilty,  and  judgment  against  the  de- 
fendant, from  which  be  appealed  to  this 
court. 

J.  F.  Morpbew,  for  appellant.  The  At- 
tontey  General,  for  the  State. 

Merrimon,  G.  J.,  {after  stating  the  facta 
as  above.)  The  statute  (Acts  1887,  c.  135, 
§31)  prescribes  that  spirituous  and  other 
liquors  shall  not  be  sold  without  a  license 
so  to  do,  and  the  payment  of  certain 
tux  therefor.  It  provides,  among  other 
things,  that  "nothing  In  this  section  con- 
tained shall  prevent  any  person  from  sell- 
ing wine  of  his  own  manufacture  at  the 
place  of  manufacture,  or  any  person  from 
selling  spirits  or  wine 'the  product  of  Jiis 
own  farm,  in  quantities  not  less  than  one 
quart."  We  are  of  opinion  that  the  clear 
purpose  of  this  clause  of  the  statute  was 
to  allow  any  person  to  sell  spirituous 
liquors  by  a  measure  not  less  than  a  quart 
without  a  llceuse  granted  by  authority  so 
to  do,  if  the  spirituous  liquors  so  sold 
were  the  products  of  his  own  farm  and 
the  sale  made  at  a  place  where  such  sales 
are  not  prohibited.  The  object  was  to 
afford  the  farmer  the  largest  opportunity 
to  get  the  moat  he  could  tor  the  manu- 
factured product  of  his  own  farm.  This 
view  of  the  clause  In  question  was  recog- 
nized as  correct  in  State  v.  Kennerly,  &S  N. 
C.  (io7.  4  S.  E.  Rep.  47,  and  State  v.  Whls- 
senhunt,  98  N.C.  682.  4  S.  E.  Rep.  533..  The 
statute  cited  Is  now  modified  ami  changed 
by  the  subsequent  statute  (Acts  I8S9,  c. 
216.  §  32)  so  that  the  sale  at  a  place  other 
than  the  place  of  manufacture  Is  forbid- 
den. The  defendant  sold  the  liquor  as  the 
agent  of  the  manufacturer,  it  being  the 
product  of  the  letter's  own  farm.  Thertf 
is  no  reason  why  he  should  not  do  so  in 
good  faith,  and  at  a  place  other  than  the 
place  of  manufacture.  There  Is  nothing 
in  the  statute  that  requires  the  farmer 
himself  In  person  to  sell  spirltuousllquors. 
the  product  of  bis  own  farm,  and  that 
he  may  not  do  so  by  an  agent.'  The 
agent,  however,  must  be  such  in  good 
falih.  There  was  no  formal  exception  or 
assignment  of  error,  but  the  defendant,  in 
effect,  demurred  to  the  evidence.  The 
court  overruled  the  demurrer,  and  'the  ex- 
ception was  lmi)lied.  Thercls  error.  The 
defendant  is  entitled  to  a  new  trial.  To 
that  end  let  this  opinion  becertified  to  the 
superior  court.    It  Is  so  ordered. 

:    (MT  N.  C.  447) 

HoNT  V.  Richmond  &  D.  R.  Co. 

(Supreme  Cou/rt  of  North  Ca/roUna.    Dea  8, 
1890.) 

Appeal — Record— Printino  Case  os  Appeau 
A  printed  brief  containing  a  synopsis  of 
what  the  attorney  deems  the  substance  of  the 
"case  on  appeal"  will  not  be  accepted  in  lieu  of 
the  latter  by  the  supreme  court  of  Iforth  Carolina, 
under  rules  28  and  20,  requiring  the  case  on  ap- 
peal to  be  printed ;  and,  where  such  rules  are  not 
complied  with  before  the  case  is  reached  tor  ar- 
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gmnent,  th«  appeal  wii:  be  dismissed,  as  provid- 
ed by  rule  80,  on  appel'se's  motion. 

Appeal  from  superior  court,  Henderson 
county. 

a.  V.  Pickens,  for  appellant.  D.  Scbenck 
and  F.  H.  Busbee,  for  appellee. 

Clark,  J.  Rule  28  (104  N.  C.  924.  ante, 
T.  et  seq.,)  provides :  " Fifteen  copies  of  so 
much  and  such  parts  of  the  record  as  may 
be  necessary  to  a  proper  understaudinr  of 
the  exceptions  and  grounds  of  error  as- 
simed  as  appear  In  the  record  In  each  civil 
action  shall  be  printed."  And  rn1e29(ante, 
v.etseq.,)  provides  thaf'such  printed  mat- 
ter simli  consist  of  the  statement  of  thecase 
on  appeal,  and  of  the  exceptions  appear- 
ing in  the  record  to  be  reviewed  by  the 
court,  or,  in  case  of  a  demurrer,  of  such  de- 
murrer, and  the  pleadings  to  which  it  is 
entered. "  Rule  80  provides  that.  If  these 
rules  are  not  complied  with  by  the  time 
the  case  is  reached  in  its  order  for  argu- 
ment, the  appeal  shall,  on  motion  of  appel- 
lee, be  dismissed.  These  rules  were  adopted 
six  years  ago.  The  absolute  necessity  of 
this  regulation,  its  moderateness  iu  re- 
quiring, not  the  entire  transcript  of  the  rec- 
ord, but  only  the  "case  on  appeal"  usually 
to  be  printed,  and  in  exempting  state  cases 
and  pauper  appeals  from  its  application, 
and  the  fixed  Intention  of  the  court  to 
strictly  enforce  it,  have  been  repeatedly  af- 
firmed. Horton  v.  Green,  104  N.  C.  400, 
10  8.  E.  Rep.  470,  and  many  other  cases. 
In  Witt  r.  Long,  93  N.  C.  388,  the  court 
stated  that  it  would  treat  a  mere  color- 
able compliance  with  the  rule  as  a  failure 
to  observe  It.  In  practice  the  printing  of 
the  case  nn  appeal,  and,  when  necessary, 
of  such'  other  parts  of  the  record  as  re- 
quire consideration  on  the  argument,  has 
been  found  almost  an  convenient  to  coun- 
sel as  necessary  to  the  court.  It  is  a  mat- 
ter of  surprise,  therefore,  that  in  any  case 
intelligent  counsel  shbuid  permit  their 
clients  to  Incur  the  expense  of  sending  up 
the  transcript  of  the  record,  and  of  paying 
the  costs  of  this  court,  when  they  must 
know  that  if  the  record  is  not  printed  the 
appeal  must  be  dismissed.  In  the  present 
case  there  is  not  even  a  colorable  compli- 
ance. The  case  on  appeal  is  nut  printed 
at  ail.  Counsel  favors  us  with  a  full 
printed  brief  of  his  argument,  and  in  it  in- 
serts a  very  brief  synopsis  of  what  he 
deems  the  substance  of  a  rather  long  case 
on  appeal,  and  adds:  "See  case  st^ated  by 
the  judge  for  a  full  statement. "  Even  tlie 
ticliet,  on  the  wording  of  which  thecon- 
troversy  turned  in  the  court  below,  and 
which  is  made  a  part  of  the  case,  is  not 
printed.  The  counsel  for  the  appellee  will 
not  accept  appellant's  synopsis  as  a  sub- 
stitute for  the  case  as  stated  by  the  Judge, 
nor  will  the  court.  Printed  briefs,  while 
not  required,  are  always  desirable,  and 
are  appreciated  by  the  court,  but  they  can- 
not be  accepted  in  lieu  of  a  printed  case  on 
appeal.  The  motion  of  appellee  to  dis- 
miss mnst  he  allowed.  There  can  be  no 
excuse  for  any  appellant  being  ignorant  of 
the  rale  as  to  printing  the  case  on  appeal, 
seeing  the  length  of  time  it  has  beeu  adopt- 
ed, and  the  many  decisions  enforcing  it. 
If  not  prepared  or  inclined  to  comply  with 
(t.coausel  will  save  unnecessary  expendi- 


ture by  refraining  from  sendingup  appeals 
w^hich  must  l>e  dismissed  at  the  .osta  of 
their  clients.    Appeal  dismissed. 


Cox  V.  Ward. 


(IDT  N.  C.  507) 


(Supreme  Court  of  North  Carolina.    Deo.  S, 
1890.) 

PlaTlTIOS— TiTLB  TO  liAND — AUVKllSB  FOSSBSBIOR 

— Li.P8BO  Dktise— •Impbovements. 
1.  In  proceedings  for  partition,  objootion  to 
the  relevancy  and  effect  of  a  deed  to  plaintiff 
from  one  apptirently  interested  in  ttie  land  should 
be  raised  by  request  for  instructions  after  die  ev- 
idence is  ail  in. 

3.  Where  title  to  land  is  in  issue  it  cannot  be 
shown  by  parol. 

S.  Acts  during:  a  period  of  18  years,  consisting 
of  caltivating  a  field  for  two  years,  occasionally 
cutting  timber,  and  having  an  under-ground  dis- 
tillery in  a  swamp  near  the  boundary,  do  not 
show  sulBuient  open,  continuous,  adverse  posses- 
sion to  ^o  to  the  jury,  It  not  appearing  how  long 
the  distillery  was  used. 

4.  In  North  Carolina,  a  devise  to  a  child  dy- 
ing before  testator  does  not  lapse,  but  goes  to  tns 
issue  of  such  deceased  child. 

5.  Partition  cannot  be  delayed  until  payment 
for  improvements,  as  the  commissioners  can  be 
iKstz^cted  to  allot  to  defendant  st  its  original 
value  the  part  improved  by  him. 

Appeal  from  superior  court,  Alleghany 
county;  McCoRKLR,  Judge. 

This  was  a  petition  for  partition  of  the 
land  Incontroversy,  th<^  plaintiff  claiming, 
as  tenant  in  common  with  defendaiit,  one 
undivided  half.  The  defendant  asked  the 
court  to  give  the  following  instructions: 
**(])  If  the  defendant  entered  the  land  un- 
der his  contract  with  Alexander  Osborne, 
and  with  the  consent  and  by  directions  of 
said  Osborne,  under  the  quitclaim  deed 
from  P.  C.  Phipps  to  htm,  and  has  held 
the  same  adversely  under  said  color  of  ti- 
tle for  seven  years,  his  title  would  be  com- 
plete as  against  said  Alexabder  Usborne, 
and  tliose  claiming  under  him.  (2)  That 
if  the  Jury  find  that  all  the  tenantsin  com- 
mon set  apart  this  land  to  the  defendant 
as  his  interest  in  the  Moses  Dixon  land, 
and  put  him  in  possession,  and  he,  the 
defendant,  has  held  the  same  for  seven 
years  adversely  under  said  color  of  title, 
they  should  find  for  the  defendant.  (3) 
That  if  the  mother  of  Alexander  Osborne 
died  before  the  testator,  Moses  Dixon, 
then  the  legacy  to  her  lapsed,  and  Alex- 
ander Osborne  took  no  title  to  the  land  as 
heir  at  law  of  his  mother.  (4)  That  un- 
der the  will  of  Moses  Dixon  the  land  de- 
vised to  be  sold  became  personalty,  and 
that  the  devisees  took  no  estate  in  the 
land  that  would  descend  to  their  heirs,  and 
that  plaintlR  acquired  no  title  by  his  pur- 
chase from  the  legatees.  (6)  That  if  Alex- 
ander Osborne  sold,  or  contracted  to  sell, 
his  interest  in  the  said  land  to  the  defend- 
ant in  1869,  and  gave  him  a  receipt  in  full 
for  the  purchase  money, specifying  it  to  be 
for  the  purchase  money  for  that  land,  this 
would  be  sufUcieut  to  prevent  the  plain- 
tiff's recovering.  (6)  That  if  Alexander 
Osborne  contracted  by  parol  to  convey 
to  defendant  before  he  executed  a  deed  to 
plaintiff,  and  the  defendant  paid  the  pur- 
chase price  therefor,  and  went  into  posses- 
sion, the  pluintiff  cannot  recover  till  he  re- 
funds the  said  purchase  money  vrlth  Its  in- 
terest.  (7)  If  defendant  was  in  possession. 
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and  plaintiff  took  his  deed,  tbis  was  suflS- 
clent  notice  of  defendant's  equity. "  The 
court  declined  to  give  tbese  inetructlona 
as  aaked  tor,  and  instructed  the  jury  as 
follows:  "The  plaintiff  claims  title  to  one- 
half  of  the  land,  and  admits  that  the  de- 
fendant owns  the  other  half.  Defendant 
contends  that  he  owns  it  all. — sole  seised. 
The  plaintiff  and  defendant  claim  nnder 
the  will  of  Moses  Dlzon.  The  land  in  con- 
troversy was  willed  to  the  four  daughters 
of  Moses  Dixon,— Lydla,  the  mother  of 
Alexander  Osborne;  Nancy,  the  wife  of  Mr. 
Pbipps;  Drucy,  the  wife  of  Felix  Center, 
(or  her  children ;)  and  .Tane,  the  wife  of 
Preston  Phipps.  The  plaintiff  claims 
Drucy  Center's  interest;  her  children's — 
P.  C.  Phipps  and  Jane  Phipps  —  in- 
terf^st,  and  Alexander  Osborne's  interest, 
and  shows  title  for  these  interests  down 
to  himself.  Nothing  else  sppearlnp;,  he 
would  be  entitled  to  three-fourths  of  the 
land,  butonly  claims  one-half, and  can  on- 
ly recover  that  much  of  the  land  In  con- 
troversy, if  that  much.  The  defendant 
Hays  he  claims  Alexander  Osborne's  inter- 
est, and  that  he  bought  all  the  land  from 
Osborne  by  parol  eighteen  or  twenty 
years  ago ;  that  afterwards,  about  six  or 
seven  years  ago,— may  be  ten  years,— P.  C. 
Phipps  made  hlra  a  deed,  mentioned  be- 
fore at)  a 'quitclaim  deed.'  who  claimed  the 
Center  children's  Interest.  The  court 
charges  yua  that  it  under  the  will  of  Moses 
Dixon  it  was  agreed  by  all  the  heirs  and 
the  executor  ot  Moses  Dixon  that  this 
property  should  be  treated  as  laud,  and 
they  sold  the  land,  and  the  executor  as- 
sented to  It,  and  they  have  never  attempt- 
ed to  execute  the  will  or  trust,  and  will 
not  do  so,  then  this  legacy  or  devise  is 
land,  and  the  heirs  or  devisees  conveying 
It  away  the  purchaser  would  get  a  good 
title,  and  the  executors  are  stopped  to  deny 
it ;  that,  although  Alexander  Osborne  did 
sell  by  parol,  and  afterwards  sold  to 
plaintiff,  and  executed  to  him  a  deed  for 
It.  his  title  would  be  good ;  that  as  be- 
tween defendant  and  Alexander  Osborne 
the  parol  contract  would  be  good,  unless 
when  called  upon  for  the  title  he  pleads 
the  statute  of  frauds,  or  if  he  conveys  it 
to  a  third  person,  and  the  purchaser  at- 
tempts to  set  up  the  parol  contract,  then 
the  second  purchaser  would  have  a  right 
to  set  up  the  statute,  and  parol  contract 
would  be  void.  An  ouster  of  one  tenant 
in  common  will  not  be  presumed  from  an 
exclusive  use  ot  the  common  property, 
and  the  appropriation  of  its  profits  for  a 
less  period  than  twenty  years,  and  the  re- 
sult is  not  changed  when  one  enters  to 
whom  a  tenant  In  common  has  by  deed 
attempted  to  convey  the  entire  tract  or 
interest  therein  in  the  land  In  controversy. 
It  Is  admitted  by  the  plaintiff  that  P.  C. 
Phipps  had  some  interestln  the  land  in 
controversy,  andgave  a  quitclaim  deed  to 
defendant  for  bis  interest  In  the  land  in 
controversy.  At  common  law  when  by  a 
legacy,  as  under  the  statute  ot  willt:,  an 
interest  was  given  to  a  parent,  and  the 
parent  died  before  the  testator,  then  the 
legally,  or  devise,  would  lapse;  but  under 
the  act  of  1810,  It  the  parejit  dies  before  the 
testator,  then,  instead  ot  lapsing,  the  leg- 
acy »o  devised  goes  to  the  child  or  chil- 


dren of  the  decedent.  So  the  devise  to  tb* 
mother  of  Alexander  Osborne,  he  being  a 
grandchild,  did  not  lapse,  but  went  to 
her  son,  Alexander.  If  you  find  that  the 
defendant  bought  the  land  and  took  a  re- 
ceipt for  the  purchase  money,  and  the  re- 
ceipt describes  the  land  sold,  then  the  de- 
fendant would  have  an  equitable  title  for 
his  Interest,  though  said  receipt  would 
not  be  a  deed  or  color  of  title,  and  hold- 
Ing  nnder  it  would  not  be  holding  under 
color  of  title  adversely,  so  as  to  ripen  his 
title  to  the  whole  of  the  land  in  contro- 
versy. Nor  would  the  deed  from  P.  C. 
Phipps,  made  six  or  seven  or  ten  yeara 
since,  ripen  his  title  to  the  whole  of  the 
land,  the  said  Phipps  being  a  tenant  In 
common.  In  order  to  bold  adversely,  it  la 
necessary  to  have  a  deed  and  be  in  pos- 
session—actual possession,  open  and  suc- 
cessive tor  seven  successive  years,  not  oc- 
casionally, but  continuously — such  notori- 
ous possession  as  the  owner  of  the  land 
may  know  against  whom  to  bring  the 
suit.  The  defendant  says  he  has  a  receipt 
for  the  land  which  he  bought,  bat  the  re- 
ceipt has  never  been  reg:lstered,  and  the 
plalntin  says  he  b'ongb  t  the  land  and  bad 
no  notice  of  It  when ,  be  bought  in  1888; 
that  the  defendant  did  not  live  on  the 
land ;  had  a  stlll-honse  on  it,  nnder  the 
ground,  and  had  a  patch  cleared  and 
stayed  there  a  short  time;  that  no  person 
was  in  actual  possession  at  this  time;  be 
bought  from  Alexander  Osborne;  that  he 
paid  Osborne  a  valuable  conslderatfon  for 
the  land,  and  has  Osborne's  title.  Tbis 
being  so,  the  title  ot  Osborne  would  be  in 
plaintiff,  and  for  the  same' reason  the  title 
of  P.  C.  Phipps.  It  would  be  different  It 
the  defendant  had  bought  of  some  one 
not  In  privity  with  the  iilain tiff;  then,  if 
he  had  color  qf  title  for  seven  yetirs.  It 
would  bar  the  plaintllt,  not  being  under 
any  disability.  The  receipt  or  the  deed 
from  P.  C.  Phipps  Was  registered  tor  the 
defendant  till  after  a  sale  to  the  plain  tilt 
ot  Osborne's  and  P.  C.  Phipps'  interest,  and 
it  the  defendant  was  not  in  actual  posses' 
slon  of  the  land  at  the  time  these  deeds 
were  executed  to  the  plaintiff,  and  the 
plaintiff  paid  a  valuable  consideration  for 
the  land,  then  the  plaintiff  would  get  the 
title  of  Osborne  and  Phipps,  under  our 
registration  laws.  There  la  no  evidence 
that  the  receipt  was  ever  registered. "  De- 
fendant excepts  to  the  charge,  and  to  the 
refusal  to  charge  as  requested.  Verdict 
for  plaintiff  for  one-half  the  land,  and 
judgment  accordingly.  Defendant  ap- 
peals. 

A.  E.  Bolton  and  Q.  F.  Neat,  tor  appel- 
lant.   S.  A.  Dougbtou,  for  appellee. 

Avert,  J.,  (after  stating  the  tacts  aa 
above.)  The  plalntlH  claimed  title  to  one 
undivided  halt  ot  the  land  in  controversy, 
while  the  defendant  denied  that  plalntiti 
owned  any  Interest,  and  set  up  sole  seisin 
In  himself.  Both  parties  claim  title 
through  Moses  Dlx(m,  who  died  in  18S7, 
having  devised  the  land  to  Wesley  Dixon 
and  Preston  Phipps  "to be  sold  and  equal- 
ly divided  "  between  his  daughters,"  Lydia, 
Drucy's  heirs,  Jane,  Nancy,  and  Polly  Ade- 
line." It  was  admitted  on  the  argument 
that,  in  consequence  of  certain  agreements 
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amonK  the  derlseea,  the  land  was  not  sold 
by  the  execDtore,  and  was  to  be  treated 
tor  the  purposes  of  this  action,  as  land,  not 
money.  Adeline  died  before  the  testator, 
without  issue.  Drucy's  heirs  "  w«Jre  Felix 
Center  and  Andrew  Center,  who  conveyed 
their  interest  in  the  land  in  dispute  to  P. 
C.  Phipps  during;  the  year  1870,  their  deed 
being  resistered  August  30,  1870.  Lydla 
married  Felix  Osborne,  and  she  and  her 
husband  both  died  before  1861,  leaving  as 
their  only  issue  and  heir  at  law  Alexander 
Osborne. 

The  plaintiff  offered  a  deed  from  Alexan- 
der Osborne  conveying  the  land  in  contro- 
versy to  himself,  whivh  was  dated  March 
8,  IHS8,  and  registered  March  9, 1888.  The 
defendant  objected  to  its  introduction  on 
the  ground  that  it  was  irrelevant,  unless 
the  plaintiff  could  connect  the  title  through 
other  sources  than  the  will  of  Moses  Dix- 
on, and,  when  the  court  overruled  his  ob- 
jection, excepted.  When  a  deed  is  offered 
in  evidence,  the  court  can  ordinarily  enter- 
tain no  objection  to  its  introduction,  ex- 
cept npon  the  ground  that  it  has  not  been 
properly  proven  and  registered.  Its  rele- 
vancy and  effect  cannot  usually  be  passed 
upon  by  the  court  till  all  the  testimony 
has  been  heard,  and  then  a  party  can  raise 
the  question  of  relevancy  by  prayers  for 
instruction.  Vickers  t.  Leigh.  10-1  M.  C. 
260, 10  S.  E.  Rep.  308.  The  plaintiff  offered 
also  another  deed  for  the  land  in  dispute 
from  Preston  Phipps  and  wife,  Jane,  (one 
of  the  devisees  of  Moses  Dixon,)  and  P.  C. 
Preston,  (the  bargainee  of  Felix  and  An- 
drew Cantor.)  and  wife,  conveying  the 
land  to  him,  (plaintiff,)  the  conveyance 
being  dated  February,  1889,  and  registered 
July  4, 1889.  So  that  the  ptalntiff  has  sub- 
mitted testimony  tending  to  show  that 
the  undivided  interests  of  three  out  of  four 
of  the  devisees  of  Moses  Dixon,  viz.,  Lydla, 
Jane,  and  Drucy's  heirs,  (Adeline  having 
died,  without  issue,  before  her  father's 
death,)  bad  parsed  to  him. 

The  defendant  introduced  as  evidence  of 
title,  the  following  paper  writing:  "Alle- 

Shany  county,  state  of  North  Carolina, 
[ay  2, 1872.  An  article  of  agreemen  t  be- 
tween P.  C.  Phipps,  of  the  first  part,  and 
RUey  Ward,  of  the  second  part,  in  which 
the  said  P.  C.  Phipps  makes  a  quitclaim 
deed  to  the  part  of  the  John  Dixon  tract 
of  land  lying' north  of  the  wagon  road, 
and  a  marked  line,  which  was  the  division 
made  by  RUey  Ward  and  Preston  and 
Columbus  Phipps.  lu  testimony  I  witness 
my  hand  and  seal."  Signed  by  U.  L. 
Phipps  and  P.  C.  Phipps.  The  paper  had 
been  registered  on  the  2d  of  September, 
]K90,  while  the  court  was  in  session.  The 
d^endant  first  proposed  to  testify  that  he 
purchased  the  land  by  parol  from  Alexan- 
der Osborne,  and  then  proposed  to  ofler. 
proof  of  a  division  of  the  land  andan  allot- 
ment to  Alexander  Osborne  of  his  share  of 
the  same,  by  parol  agreement.  The  plain- 
tiff interposed  objection  to  each  of  these 
propositions  which  were  sustained,  and 
the  defendant  excepted.  "Defendant  then 
proposed  to  show  by  his  own  testimony 
♦hat  the  purpose  of  the  parol  division  was 
to  allot  to  him  the  interest  of  Alexander 
O«bome  in  the  Moses  Dixon  land.  Objec- 
tion  by   plaintiff.     Objection   sustained, 


and  defendant  excepted."  The  testimony 
offered  by  the  defendant,  and  which  gave 
rise  to  the  three  exceptions,  was  too  pal- 
pably incompetent  as  evidence  of  title  to 
require  discussion.  Counsel  on  the  argu- 
ment insisted  that  Alexander  Osborne  was 
not  a  party  to  the  action,  and  the  objec- 
tion to  parol  proof  could  only  come  from 
him.  It  is  not  necessary  that  he  should  be 
a  party.  His  interest  passed  to  the  plain- 
tiff, who  being  in  privity  with  him,  can 
insist  on  any  objection  or  defense  that  he 
could  make.  But  our  ruling  rests  npon 
broader  grounds,  being  founded  upon  the 
familiar  principle  that  no onecan establish 
title  to  land  in  any  action  by  oral  evi- 
dence. If  bis  tdtle  is  in  issue,  and  objection 
is  made  to  its  competency.  Holler  v.  Rich- 
ards, 102  N.  C.  645.  9  H.  E.  Rep.  460. 

The  evidence  upon  which  the  defendant 
relied  to  prove  title  in  himself  by  posses- 
sion undercolor,  was  the  following:  De- 
fendant testified  that  he  had  hud  posses- 
sion of  the  land  about  eighteen  years; 
that  his  possession  consisted  of  having  a 
field  fenced  about  two  years;  that  he  had 
occasionally  cut  timber  on  the  land ;  that 
he  had  had  a  blockade  still-house  in  the 
woods  or  swamp,  and  near  the  line  of  an- 
other tract,— Marion  Dixon's  land.  There 
was  no  evidence  as  to  how  long  he  had 
the  still-house  on  the  land.  He  further 
testified  that  he  had  paid  Alexander  Os- 
borne f  100  for  his  interest  in  the  land,  and 
took  a  receipt  for  the  money ;  that  the  re- 
ceipt was  lost  during  the  last  court ;  that 
the  names  of  Osborne  and  wife  were  torn 
off  the  receipt:  that  the  receipt  had  been 
in  the  possession  of  the  defendant  all  the 
time,  until  during  this  court,  when  it  was 
lost.  It  was  in  evidence  that  the  receipt 
read  as  follows :  "  Received  of  Riley  Ward 
one  hundred  dollars  for  the  Moses  Dixon 
land. "  The  month  and  day  were  torn  oR, 
but  the  figures  1869  were  under  the  receipt. 
A.  F.  Phipps,  a  witness  for  the  plaintiff, 
says  that  her  had  been  well  acquainted 
with  the  land  for  more  than  thirty  years; 
that  the  defendant  had  a  field  fenced,  un 
the  laud  for  one  or  two  years;  that  the 
defendant  had  cut  and  hauled  off  some 
log^s  since  this  action  begun ;  that  he  saw 
a  blockade  distillery  on  the  land  at  one 
time;  that  there  was  another  possession 
on  the  land.  R.  K.  f^ney,  a  witness  for 
the  plaintiff,  testified  that  he  lived  on  an 
adjoining  farm,  and  within  three  hundred 
yards  of  the  land  In  dispute;  that  there 
was  a  blockade  still-bouse  in'  the  swamp 
on  this  land,  within  six  or  eight  feet  of 
Marlon  Dixon's  land,  and  that  Marlon 
Dlxou  stilled  there,  but  that  he  never 
knew  of  any  one  else  doing  so ;  that  the 
still-house  was  made  by  a  hole  dug  in  the 
hank  on  the  edge  of  the  swamp,  with  a' 
roof  over  the  hole.  He  had  known  the 
place  for  the  last  six  years ;  that  defend- 
ant had  no  possession  on  the  land  during 
that  time,  but  that  he  had  cut  some  tim- 
ber on  the  land  within  the  last  year. 
There  was  no  evidence  that  the  plaintiff, 
at  the  time  of  his  purchase,  had  any 
knowledge  of  the  title  or  claim  of  defend- 
ant. If  it  were  conceded  that  there  was 
an  ouster,  and  that  the  paper  writing  in- 
troduced by  the  defendants  was  sufficient 
as  color  of  title,  it  would  not  be  necessary 
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(as  both  parties  admit  that  Moses  Dixon 
was  the  owher  of  the  land)  to  show  title 
to  It  out  of  the  state,  but  It  would  be  es- 
sential to  prove  open,  notorious,  adverse, 
and  unequivocal  possession  nndersuch  col- 
or continuousiy  fur  seven  years  before  the 
action  was  brought.  Euffln  v.  Overby,  105 
N.  C.  83, 11  S.  E.  Rep.  251 ;  Mobley  v.  Griffln, 
104  N.  C.  112, 10  S.  E.  Re'p.  142.  "The  tes- 
timony must,  if  believed,  show  the  contin- 
uity of  the  possession  forthe  fullstatatory 
period  in  plain  terms  or  by  necesHary  im- 
plication. Nothing  must  be  left  to  con- 
Jocture.  Occasional  acts  of  ownership, 
however  clearly  the.v  may  indicate  a  pur- 
pose to  claim  title,  and  exercise  dominion 
over  the  land,  do  not  constitute  a  posses- 
sion that  will  mature  title."  Rnthn  v, 
Overby,  supra;  Williams  v.  Wallace,  78  N. 
C.  354;  Rartlett  v.  Simmons,  4  Jones,  (N. 
C.)  25*5;  Loftin  v.  Cobii,  1  Jones,  (N.  C.) 
406:  McLean  v.  Smith,  106  N.  C.  17:i.  11  S. 
E.  Rep.  184.  Cutting  timber  at  intervals, 
as  I  he  defendant  did,  was  not  an  assertion 
of  title  that  continually  exponed  him  to 
an  action  during  the  statutory  period, 
and  his  constant  liability  to  be  sued  for 
possession  is  essential  evidenceof  his  right 
to  claim  the  benefit  of  the  statute.  Culti- 
vating a  field  on  the  land  for  two  years  of 
the  -eighteen  would  not  be  sutticient.  If 
there  had  been  proof  that  the  "blockade 
still-house, "  which  was  made  by  digging 
'iholein  theground  in  theedgeof  aswamp, 
within  six  or  eight  feet  of  Marion  Dixon's 
line,  and  covering  the  excavation  with 
boards,  was  used  for  seven  successive  yeara 
by  the  defendant,  it  would  have  remained 
for  the  court  to  determine,  whether  such 
poHSPSsion  was  open  and  notorious. 
But  tliei-e  is  no  evidence  that  the  bouse 
was  ever  occupied  by  any  one  except  Ma- 
rlon Dixon,  nor  does  it  appear  bow  long 
he  operated  the  distillery,  or  whether  he 
was  holding  under  the  defendant  as  his 
lessee  or  adversely  to  his  title.  If,  there- 
fore, the  first  paper  offered,  or  even  the 
receipt,  bad  been  available  as  color  of 
title,  and  the  ouster  had  been  admitted, 
there  was  not  sufiiclent  evidence  of  the 
possession  to  £o to  tlie  jury.  Thestatement 
of  the  defendant  that  he  hadpusHessionfor 
18  years  was  but  the  expression  by  him  of 
an  erroneous  opinion  of  what  constituted 
possession  in  contemplation  of  law,  as  ap- 
pears from  his  subsequent  account  of  the 
specific  acts,  tending  to  sustain  his  claim 
of  continuous  rdverae  occupancy.  Uis 
honor  properly  instructed  the  Jury  that 
the  devise  to  a  child,  who  died  before  the 
testator,  did  not  lapse,  but,  by  force  of  Che 
statute,  went  to  the  issue  of  such  deceased 
child.  It  is  not  necessary  to  tul(e  up  and 
discuss  the  charge  of  the  court  in  detail. 
We  see  no  reason  for  sustaining  the  de- 
fendant as  to  any  error  complained  of. 
The  plaintiff  claimed  only  one  undivided 
half  of  the  hind,  and  could  be  declared  tbe 
owner  of  no  more.  The  defendant  is  not 
entitled  to  hold  a  particular  part  of  the 
common  property  till  the  plaintiff  compen- 
sates  him  for  any  improvement  made  on 
tbe  land.  This  Is  a  proceeding  for  parti- 
tion, and,  if  one  of  the  tenants  in  common 
should  mal<e  it  appear  to  the  court  that 
he  has  made  valuable  improvements  un 
any  part  of  the  laud,  the  commissionera 


appointed  to  make  the  partition  may  be 
directed  to  assign  to  him  the  portion  at 
the  laud  so  improved,  and  to  assess  its 
value  as  if  no  such  Improvements  had  been 
made.  'Collett  r.  Henderson,  80  N.  C.337: 
Pope  V.  Whitehead,  68  N.  C.  191.  We  must 
not  be  understood  as  holding  that  there 
was  evidence  sufiiclent  to  show  an  actual 
onster  of  his  co-tenant  by  tbe  defendant. 
It  is  not  necessary  to  pass  upon  that 
question,  since,  admitting  for  the  sake  of 
argument  that  there  was  an  ouster,  and 
that  the  defendant  exhiliited  color  of  title, 
be  has  failed  to  prove  prtmn  facie  contin- 
uous adverse  possession  for  seven  years. 
There  is  uo  error.    Judgment  affirmttd. 

(107  N.  C.  818) 

State  v.  Duncan. 

(Supreme  Court  cf.Notlh  Carolina.    Dee.  Vi, 

1890.) 

AmjLL  or  CanaxxL  Ca8bs — Bond — AvnoATn. 

On  an  appeal  without  bond  in  a  criminal 
case,  an  affidavit  is  tnsafflcient  which  recites  that 
tbe  aocused  is  unable  to  give  the  security  re- 

auired  by  law,  and  is  advised  by  counsel  that 
lere  is  error  of  law  in  the  decision,  and  the  ap- 
peal will  be  dismissed.  Code  N.  0.  j  Vam,  requir- 
ing an  affidavit  that  the  accused  is  wholly  unable 
to  give  security  for  the  costs;  that  he  is  advised 
by  counsel  that  he  has  a  reasonable  cause  for  the 
appeal;  and  that  tbe  application  is  made  in  good 
faith. 

This  was  a  charge  of  violating  an  ordi- 
nance of  the  town  of  Uendersonvllie,  tried, 
on  appeal  from  the  mayor's  court  at  the 
fall  term,  1890,  of  tbe  superior  court  ol 
Henderson  county,  before  J.  H.  Mkrki- 
MUN,  J.  The  defendant  api)ealed  without 
giving  bond.  Theattorney  general  moved 
to  dismiss  the  appeal,  because  the  affi- 
davit of  defendant  and  certificate  of  coun- 
sel are  not  made  in  compliance  with  tb« 
statute.  The  affidavit,  certificate,  and 
order  of  the  judge  are  as  follows: 

"The  defendant,  desiring  to  appeal  from 
the  judgment  in  the  above  cause,  being 
sworn,  maizes  affidavit  that  he  is  unable, 
by  reason  of  his  poverty,  to  give  the  se- 
curity raquired  bylaw  for  said  appeal, and 
that  he  is  advised  by  counsel  learned  in  tbe 
law  that  there  is  error  in  matter  of  law 
in  tbe  decision  of  the  superior  court  in 
said  action.    C.  F.  Duncan." 

"Afilrmed  to  and  subscribed  before  me 
on  this  July  17th,  1890.  C.  M.  Pack,  C.  S. 
C." 

"I,  Thomas  J.  Rickman.a  practicing  at- 
torney in  said  superior  court,  do  hereby 
certify  that  1  have  examined  the  case  ot 
above  alSant,  and  am  of  the  opinion 
that  the  decision  of  the  superior  court  in 
said  action  is  contrary  to  law.  Taos.  J. 
RicKNTAN,  Atty.  at  Law. " 

"lu  the  above  and  foregoing  cause,  it 
being  made  to  appear  to  th^  court  by  affi- 
davit and  certificate  of  counsel  that  tbe 
defendant  is  unable,  by  reason  of  his  pov- 
erty, to  make  the  deposit,  or  give  the  se- 
curity required  by  law,  for  said  appeal.  It 
is  therefore  ordered  that  the  said  defendant 
be  allowed  to  appeal  from  said  Judgment  to 
the  supreme  court,  as  in  other  cases  of  ap- 
peal, without  giving  security  therefor.  J. 
H.  Merrimon,  Judge,  etc. " 

Tbe  Attorney  General,  for  the  State. 
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AvRRT,  J.,  (after  stating  the  ibcts  as 
Above.)  The  aflBdarlt  required  by  the 
statute  (Code,  §  1285)  must  embody  the 
Btatements— /Yrat,  that  the  defendant  is 
wholly  unable  to  give  Becurtty  lor  the 
costs ;  second,  that  he  is  advised  by  coun- 
sel that  he  has  reasonable  cause  for  the 
appeal  prayed  for;  third,  that  the  appli- 
cation is  made  in  j^ood  faith.  State  v. 
&) core,  93  N.  C.  GOO;  State  v.  Jones.  Id. 
617.  It  is  not  a  matter  of  discretion  with 
the  court,  but  it  is  the  right  of  tbestate  to 
hare  an  appeal  dismissed,  where  there  is 
a  failure  to  comply  with  either  of  the  three 
essential  requirements  of  the  law.  State 
V.  Payne,  Id.  613.  The  solicitor  Is  not  au- 
tborlxed  to  waive  compliance  with  it. 
Rtate  V.  Moore,  supra.  The  affidavit  is 
fatally  defective,  and  the  motion  of  .the 
attorney  general  to  dismiss  must  be  grant- 
ed. 

(lOT  N.  C.  718) 

LowB  y.  EL.LJOTT  et  al. 

(Sutpreme  Court  vf  North,  CaroUna.     Dec.  IS, 

1890.) 

CXBTIORA.RI — SkTTLEMENT  OP  CaSS  OS  APPBAI.. 

An  appellant  Is  entitled  to  have  Incorpo- 
reted  in  the  Cikse  settled  on  appeal  assignments  of 
error  in  the  instructions  given  and  refused  made 
by  him  in  stating  bis  case,  and  certiorari  will 
issoe  to  compel  that  to  be  done. 

Petition  for  certiorari. 
BurweHA  TVa/Aer,  for  petitioners.  Batcb- 
elor  &  Devereux,  opposed. 

Clark,  J  "The  case  stated  for  an 
appeal  to  this  court,"  In  the  words  of 
RuFFiN,  C.  J.,  "is  here  taken  to  be  abso- 
lutely true  as  to  all  matters  which  occur 
on  the  trial,  or  purport  to  have  been  acted 
In  the  court  from  which  the  appeal 
comes."  State  v.  Held,  1  Dev.  *B.  377; 
State  V.  Ephralm,  2  Dev.  &  B.  162,  which 
are  cited  and  approved  In  State  v.  Gooch, 
94  N.  C.  982.  As  to  such  matters,  a  certlo- 
mrl  will  not  lie  unless  it  appear  by  affida- 
vit that  by  inadvertence  or  mistake  the 
Jndge  has  committed  an  error  which  the 
petitioner  has  reason  to  believe  the  Jiidj^e 
will  correct  if  given  the  opportunity,  and 
the  writ  will  not  even  in  such  case  be 
Krnnted  unless  the  grounds  for  such  belief 
are  set  forth  so  that  the  court  may  pass 
upon  the  reasonableness  thereof.  Porter 
V.  Railroad  Co.,  97  N.  C.  63,  2  S.  E.  Rep. 
580.  Exceptions  to  evidence,  and  all  mat- 
ters other  than  the  charge,  must  be  taken 
at  the  time,  (Code,  §  412,  subd.  2,)  or  are 
waived.  State  v.  Ballard,  H7N.  C.  443,1  S. 
E.  Rep.  685.  But  It  is  otherwise  as  to  as- 
signments of  error  in  the  charse  or  for 
granting  or  refusing  special  Instructions. 
These  need  not  be  taken  on  the  trial. 
Code,  §  412.  subd.  3.  In  McKinnon  v.  Mor- 
rison, 104  N.  C.  35i,  10  S.  E.  Rep.  513,  the 
court  suggested  that  it  would  be  better 
for  counsel  to  assign  such  errors  on  a  mo- 
tion for  a  new  trial  so  as  to  give  the  judge 
himself  a  chance  to  correct  the  errors,  if 
any,  committed  in  instructing  the  Jury, 
but  it  conceded  that  the  appellant  had  a 
right  to  withhold  them  till  stating  his 
case  on  a|)peal;  but,  if  not  then  stated, 
the  exceptions  would  be  waived,  and 
conid  not  be  assigned  here. 

The  assignment  of  errors  in  the  instruc- 


tions to  the  Jury  are  no  part  of  the  occur- 
rences on  the  trial.  This  is  the  act  of  the 
appellant.  Itis  his  assignment  of  error,  and 
must  appear  upon  the  face  of  appellant's 
statement  of  the  case  on  appeal.  It  Is  not 
a  matter  which  occurred  or  did  not  occur 
on  the  trial,  and  as  to  the  occurrence  or 
non-occurrence  of  which  the  Judge  must 
detern^ine  in  settling  the  case.  It  Is  true 
counsel  in  assigning  error  to  the  charge, 
or  for  granting  or  refusing  instructions, 
may  recite  in  his  exceptions  the  charge 
differently  from  what  the  Judge  says  it 
was.  In  such  case  the  charge  as  stated 
by  the  Judge  must  govern,  as  was  pointed 
out  in  Walker  v.  Scott,  106  N.  C.  56,  11  S. 
E.  Rep.  364.  This  difficulty  will  rarely  oc- 
cur, since  prayers  for  instructions  are  re- 
quired to  be  in  writing,  (Code,  §  415,)  and 
the  charge  must  also  be  in  writing  if  re- 
quested In  apt  time,  (Id.  §  414.)  When  ths 
charge  is  not  In  writing,  the  Judge'6  state- 
ment of  what  it  was  must  govern,  and  the 
appellant  will  conform  his  exceptions 
thereto  or  lose  his  labor.  Assignments  of 
error  in  the  Instructions  g:lven  or  refused, 
when  made  by  appellant  in  stating  his 

case,  (rule  27, 104  N.  C.  923,  ante, ,)  he 

is  entitled  to  have  incorporated  in  the 
case,  when  settled  by  the  Judge.  The  i-e- 
cltals  therein  of  the  parts  of  the  charge 
excepted  to  may  make  it  desirable  that 
the  judge  state  more  fully  and  carefully, 
or  correct  his  own  statement  of  the 
charge.  To  that  end  the  case  will  be  re- , 
manded  to  him  to  Incorporate  in  the  "case 
on  appeal" the  assignments  of  error  to 
the  charge,  and  in  granting  or  refusing  the 
special  instructions  asset  out  in  appel- 
lant's rase  on  appeal,  and  with  leave  to 
the  judge  to  correct  and  amend  th»^  ease 
as  heretofore  made  up  by  him  in  any  other 
particulars  which  to  him  may  seem  Ju»^ 
and  proper.    Motion  allowed. 


O07  N.  C.  72«) 

Osborne  v.  McCot. 

(Supreme  Cowrt  of  North  Carolina.    Dea  15, 
1890.) 

What  CJonstitutks  Wabbantt. 
The  defendant  and  U.  employed  plaintiff  to 
dispose  of  certain  horses  as  bis  own.  They  knew 
that  one  was  unsound.  U.  told  plaintiff  tbat  it 
was  sound,  and  betook  it  to  anotber  state  and 
traded  it  off,  representing  tliat  it  was  sound  as 
far  as  he  Imew.  Afterwards  be  was  in  the  same 
state  with  horses  of  bis  own,  and  tbey  were  at- 
tached on  account  of  defects  in  the  unsound  horse. 
He  paid  part  of  the  damages  demanded,  in  settle- 
ment, and  certain  necessary  expenses.  In  a  suit 
to  recover  from  defendant  one-half  the  money  so 
paid,  plaintiff  alleged  "that  the  mare  was  un- 
sound, but  the  fact  was  unknown  to  hi  m,  and  be 
warranted  her,  and  on  tbat  account  paid  said 
damatres. "  Held,  that  the  representation  made 
by  plaintiff  was  not  a  warranty  of  soundness, 
and  that  he  could  not  recover  the  money  paid  by 
him  in  settlement  of  tlie  suit,  nor  the  expenses 
incurred. 

This  was  a  civil  action  commenced  be- 
fore a  Justice  of  the  peace,  and  brought  by 
appeal  to  the  superior  court  of  Ashe 
county,  and  tried  before  Bynum.  J.,  at  the 
special  June  term,  1890.  The  plaintiff  al- 
leges in  substance  (1)  that,  in  1«K5,  the 
defendant  and  Jonathan  Osborne  owned 
a  lot  of  horses,  and  that  they  employed 
him  to  sell  and  trade  said  horses  for  them ; 
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(3)  that  he  excbanaed  a  mare  with  a  man 
in  South  Carolina  for  a  male  and  f  10,  and 
accoanted  to  the  defendant  and  Jonathan 
Osborne  for  the  same;  (A)  that  after- 
wards, in  1888,  plaintiO  was  in  Lancaster. 
S.  C,  with  bis  own  stock,  and  the  man 
to  whom  be  bad  traded  the  mare  for 
defendant  and  Osborne,  in  1885,  Insti- 
tuted an  action  against  him  tor  damages 
on  acconnt  of  defects  in  the  mare,  and  at- 
tached his  horses,  (nine  in  number,)  and 
demanded  fa60,  with  interest  and  costs, 
and  "the  plaintiff,  doing- what  he  thought 
best,  compromised  the  said  suit,  and  paid 
the  plaintiff  therein  f  139  and  a  lawyer's  fee 
of  f  2.60"  l>e8ides  other  expenses  amount- 
ing to  about  flO;  (4)  that  afterwards 
Jonathan  Osborne  paid  his  half  of  the 
damages  thus  sustained;  (6)  that  the  de- 
fendant refused  to  pay  his  halt  of  the 
a^nount  so  paid  by  plaintiff  for  him,  though 
often  requested  so  to  do;  (6)  "that  the 
mare  was  unsound,  but  the  fact  was  un- 
known to  plaintiff  at  the  time  he  traded 
her  off,  and  he .  warranted  her,  and  on 
that  account  he  paid  said  damages,"  and 
be  demands  to  be  reimbursed  by  defend- 
ant to  the  amount  of  f76.60.  The  defend- 
ant answers,  and  (1)  admits  that  he  and 
Jonathan  Osborne  had  horses,  and  em- 
ployed plaintiff  to  sell  them,  but  denies 
that  they  authorized  him  to  swap  horses. 
(2)  He  denies  any  knowledge  or  informa- 
tion as  to  the  second  allegation  and  says 
that,  if  the  same  be  true,  the  trausactfon 
was  wholly  without  his  knowledge  or 
consent.  (3)  He  denies  any  knowledge  or 
information  as  to  the  third  allegation, 
and  says  that,  if  snid  compromise  was 
made,  the  same  was  without  his  knowl- 
edge, conseut,  or  authority;  and  he  de- 
nies that  he  or  his  copartner,  Jonathan 
Osborne,  authorized  the  plaintiff  to  sell 
or  to  warrant  the  mare,  and  if  it  was 
done,  or  if  plaintiff  made  any  representa- 
tions in  regard  to  the  mare  which  were 
false  or  misrepresenting.  It  was  wl  thou  t  the 
knowledge,  consent,  or  authority  of  the 
defendant  or  his  copartner,  Jonathan  Os- 
borne. (4and  6)  The  fourth  and  fifth  alle- 
gations are  admitted.  Answering  the 
sixth  allegation,  the  defendant  avers  that 
the  mare  mentioned  therein  was  not  one 
of  the  lot  of  horses  turned  over  by  this  de- 
fendant and  Jonathan  Osborne  to  the 
plaintiff  to  sell  for  them,  for  a  compensa- 
tion of  five  dollars  per  head,  but  she  was 
a  mare  that  plaintiff  himself  had  swapped 
for,  aiter  the  said  lot  bad  been  turned  over 
to  him  to  sell,  he  swapping  a  valuable 
mule  for  the  same,  worth  more  than  he 
got  for  said  mare  and  the  boot.  And  de- 
fendant further  alleges  that.  If  said  mare 
was  unsound,  he  had  no  knowledge  of  the 
fact;  aud,  as  the  plaintiff  does  not  allege 
that  he  warranted  the  said  mare  on  the 
sale  thereof,  this  defendant  insists  that 
ho  is  not  responsible  to  plaintiff,  and 
would  not  have  been  responsible  on  the 
suit  of  the  purchaser  of  the  said  mare. 
After  reading  the  complaint,  the  defend- 
ant moved  to  dismiss,  because  It  did  not 
state  tacts  sufBcIent  to  constitute  a  cause 
of  action  against  him,  which  motion  was 
overruled.  The  plaintiff,  as  a  witness  in 
his  own  behalf,  testified  as  follows: 
"About  June,  1885, 1  met  McCoy  and  Jon- 


athan Osborne,  below  Cbariotte.  They 
had  some  horses  and  mules,  and  employed 
me  to  dispose  of  them.  I  v/aA  to  dispose 
of  them  as  though  they  were  my  own. 
McCoy  was  with  me.  In  a  day  or  two. 
a  man  came  and  inquired  for  my  brother. 
He  said  the  mare  was  not  what  she  was 
recommended  to  be,  and  he  wanted  to 
rue  back.  I  told  McCoy  of  it.  Told  him, 
if  the  mare  was  all  right,  was  worth  as 
much  as  the  mule.  McCoy  said  she  was  all 
right.  I  then  changed,  for  ten  dollars  to 
boot.  Man  came  to  me  at  Lancaster. 
Wanted  to  swap  mule  for  mare.  Told  blm 
mare  belonged  to  McCoy.  Told  him  she 
was  sound  as  far  as  I  knew.  McCoy  rec- 
ommended her  work.  Swapped  for  ten 
dollars.  Four  years  after  that,  was  there 
again.  Sheriff  came  down  and  said  he  had 
attachment  for  my  stock.  I  had  been 
there  twice.  Found  it  was  the  mare  I  was 
being  sued  for.  1  feed  a  lawyer.  He  told 
me  I  might  gain  It  if  I  conld  prove  sound- 
ness. He  advised  me  to  compromise,  as 
It  would  cost  me  two  or  three  times  as 
much.  Sued  me  for  $260.  I  compromised 
for  9189,  and  $2.50  to  a  lawyer.  1  setUed 
with  McCoy  for  the  stock,  and  he  settled 
with  my  brother.  They  got  the  proceeds 
of  the  mule.  I  knew  nothing  of  the  un- 
soundness of  the  mare.  They  allege  the 
mare  was  subject  to  fits.  The  mare  was 
worth  flOO  at  home,  sound;  nothing,  if 
she  had  fits  as  alleged.  McCoy  said  they 
got  the  mare  from  Jones  before  they  start- 
ed. She  was  a  bay  mare,  five  years  old. 
Was  nothing  said  about  McCoy  selling. 
Suppose  he  understood  I  had  power  to 
swap.  Would  not  have  taken  them  other- 
wise. I  did  not  warrant  mare  only  as  far 
as  I  knew.  Did  not  know  of  any  un- 
soundness. Did  not  hear  she  had  fits  un- 
til I  came  back.  After  I  was  sued,  I  heard 
of  it.  I  did  not  pay  the  damages  at  the 
request  of  McCoy.  Did  not  take  time  to 
write  to  them  my  stock  was  attached. " 
There  was  other  evidence  on  behalf  of  tbs 
plaintiff,  to  the  effect  that  the  mare,  "11 
sound,"  was  worth  flOO,  but  that  she 
was  very  unsound,  and  of  this  Jonathan 
Osborne  and  McCoy  bad  knowledge.  .Ton> 
athan  Osborne,  for  the  plaintiff,  testified, 
in  substance,  that  he  and  McCoy  know  the 
condition  of  the  mare;  that  they  hired 
his  brother  (the  plaintiff)  to  trade  and 
"make  the  most  of  the  stock  he  could;" 
and  that  no  restrictions  were  imposed  up- 
on him,  and  he  and  McCoy  divided  tiie 
profits.  Upon  the  conclusion  of  the  plain- 
tiff's evidence,  the  court  Intimated  that  ha 
was  not  entitled  to  recover,  and,  in  def- 
erence  thereto,  he  submitted  to  a  judg- 
ment of  nonsuit  and  appealed. 

J.  F.  Morphow,  for  appellant.  Q.  F. 
Neal  and  W.  H.  Bower,  tor  appellee. 

Davis,  J.,  {alter  stating  the  facta  as 
above.)  This  is  not  an  action  for  deceit 
In  falsely  representing  the  mare  as  sound, 
when  the  defendant  knew  to  the  contrary, 
but  an  action  commenced  before  a  jus- 
tice of  the  peace  to  recover  money  alleged 
to  have  been  paid  by  the  plaintiff,  as 
damages,  "  to  a  man  in  South  Carolina, " 
on  account  of  a  breach  of  warranty  In  the 
sale  of  an  unsound  horse  which  he  had 
sold,  as  agent  for  the  plaintiff  and  Jona- 
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than  Osborne,  with  warranty.  We  need 
not  consider  the  qaestlon  of  power  or  au- 
thority of  the  plaintiff,  as  agent,  to  war- 
rant the  mare  sold  by  him  for  the  defend- 
ant. His  own  testimony,  thongb  not 
Teiy  clear,  tor  it  seems  there  were  two 
trades,  falls  to  show  any  warranty.  He 
says  he  told  the  "man"  with  whom  he 
traded  that  the  mare  belonged  to  McCoy, 
and  "  was  sound  so  far  as  [he]  I  knew. " 
Tfata  was  not  even  an  afUrmation  of 
Fonndness,  as  was  the  case  in  Horton  v. 
Green,  66  N.  C.  596,  in  which  it  is  said,  cit- 
ing Baum  T.  Stevens,  2  Ired.  411,  and  Er- 
win  V.  Maxwell,  St  Murph.  241,  that  such 
an  affirmation  of  soundness  does  not 
per  ae  ajnount  to  a  warranty,  but  may 
lie  submitted  to  the  Jury,  with  attendant 
circumstances,  to  say  whether  the  affirma- 
tion was  Intended  as  a  warranty.  The 
plaintiff  sold  the  mare,  not  afflrminK  her 
soundness,  but  only  saying  that  she  was 
sound  so  far  as  he  Icnew.  If  knowingly 
false,  it  might  bare  been  cause  tor  an  ac- 
tion of  deceit,  but  it  was  no  warranty. 
The  plaintiff,  in  1889,  nearly  four  years 
after  the  sale  of  188.5,  though  advised  by  a 
lawyer,  to  whom  he  paid  a  fee  of  $2.60,  to 
compromise,  had  no  authority  from  the 
defendant  to  pay  the  money  sought  to  be 
recovered  for  him,  and- he  (the  defendant) 
is  under  no  legal  obligation  to  reimburse 
the  plaintiff  for  money  so  paid,  not  at  his 
request  or  instance,  but  without  authori- 
ty from  him,  express  or  implied.  Meadows 
V.  Smith,  12  Ired.  18.  The  plaintia  could 
not  recover  upon  the  evidence  adduced  by 
him,  and  there  is  no  error. 

(87  Va.  tST) 

Houston  v.  Commonwealth. 
(^preme  Court  qf  Appealt  of  Vi/rginAa.   Dea 

BoBBBBT— Ihdicthext— brSTBUCnONS. 

1,  An  iDdictment  which  charges  the  feloni- 
ooa  and  forcible  taking  by  the  aooosed,  from  the 
person  of  another,  of  money  and  goods  to  the  value 
specified,  by  violence  ana  pnttuig  him  in  fear, 
and  that  such  money  and  goods  were  the  property 
of  Uie  person  robbed,  is  a  good  charge  of  rob- 
beiy  at  common  law. 

8.  Under  Code  7a.  1887,  |  8674,  which  iat>- 
Tldes  In  its  first  clause  that  "if  any  person  com- 
mit robbery  by  partial  strangulation  or  suffoca- 
tion, or  by  strimng  or  beating,  or  by  other  vio- 
lence to  the  person,  or  by  the  threat  or  present- 
ing of  fire-arms,  he  shall  be  punished, "  as  there- 
is  specified,  an  indictment  which  properly  sets 
forth  the  oummission  of  a  oommon-law  robbery 
in  the  manner  specified  Id  the  statute  is  good, 
since  the  statute  does  not  create  or  define  the 
crime  of  robliery,  but  merely  regulates  its  pun- 
ishment in  certain  oases. 

3.  Where  an  indictment  charges  defendant 
with  robbery  by  presenting  of  fire-arms,  it  is 
I«oper  to  charge  tliat  if  the  Jury  find  the  defend- 
ant ga'l^t  ^  charged  in  the  indictment,  they 
dkomd  fix  his  punishment  at  the  penalties  pro- 
vided by  the  flist  clause  of  said  section. 

4.  It  is  reversible  error  to  instruct  the  Jury 
that,  if  they  believe  that  defendant  was  present 
aiding  and  abetting  C.  In  robbing  the  prosecut- 
ing intness,  then  be  is  guilty  as  principal  in  the 
seomd  degree,  though  he  neither  beat  nor  struck 
the  person  robbed,  or  presented  fire-arms  at 
Mm,  nor  received  any  poruon  of  the  goods  carried 
away  by  C.  as  "the  fruits  of  said  robbery, "  since 
sndi  instruction  assumes  that  there  was  a  rob- 
liery, and  that  C.  committed  it,  and  carried  off 
the  stolen  property. 
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Wm.  At.  Perkina  and  T .  L.  Mastila,  for 
plaintinin  error.  The  Attorney  General, 
for  the  Commoawealtb. 

Richardson,  J.  This  Is  a  writ  of  error 
to  a  Judgment  of  the  circuit  court  of  Pu- 
laski rendered  on  the  Iltb  day  of  December, 
1889,  affirming  the  Judgment  of  the  coun- 
ty court  of  said  county  rendered  August  8, 
1R89,  upon  an  indictment  Jointly  against 
Barney  Cleaver  and  Henry  Houston  for 
the  robbery  of  one  William  Meyers.  The 
indictment,  stripped  of  its  verbiage,  is 
"that  Barney  Cleaver  and  Henry  Houston, 
in  said  county,  etc.,  feloniously  made  an 
assault  upon  one  William  Meyers,  and 
feloniously  put  him  in  bodily  fear  by  pre- 
senting fire-arms,  which  they  then  and 
there  had  and  held,  at  him,  and  by  fe- 
loniously striking  and  beating  him ;  and 
one  silver  coin,  current  in  this  common- 
wealth, of  tht9  denomination  of  one  dolr 
lar,  and  of  the  value  of  one  dollar,  and 
other  silver  coins  current  in  the  common- 
wealth, of  denominations  unknown  to 
the  grand  Jurors,  amounting  in  value  to 
the  sum  of  one  dollar,  three  quarts  of 
whisky,  of  the  value  of  two  dollars,  and 
one  pistol,  of  the  value  of  two  dollars,  of 
the  goods  and  chattels,  coin  and  property, 
of  the  said  William  Meyers,  from  the  per- 
son and  against  the  will  of  the  said  Will- 
iam Meyers,  then  and  there,  to-wit,  on 
the  day  and  year  aforesaid,  feloniously  and 
violently  did  steal,  take,  and  carry  away, 
against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia."  Itmay  be  men- 
tioned that  it  appears  from  the  record,  by 
indorsement  on  the  indictment  in  this 
case,  that  Barney  Cleaver  was  tried,  and 
by  the  Jury  was  found  guilty,  as  charged 
in  the  said  indictment,  and  his  term  of 
imprisonment  in  the  state  penitentiary 
was  fixed  at  five  years.  At  the  trial  of 
Henry  Houston,  the  county  court  over- 
ruled his  demurrer  to  the  Indictment. 
Thereupon  came  a  Jury  which  was 
charged  in  the  presence  of  the  court  by 
the  clerk  thereof,  who,  after  reading  the 
Indictment  to  them,  said :  "And  upon  this 
indictment  the  prisoner  has  been  ar- 
raigned, and  has  pleaded  not  guilty  ,and  put 
himself  upon  the  country,  which  country 
you  are.  It  is  therefore  your  duty  to  in- 
quire if  be  be  guilty  of  the  felony,  aa 
charged,  or  not  guilty.  If  you  find  him 
guilty  of  the  felony,  as  charged  in  the  in- 
dictment, you  shall  ascertain  his  punish- 
ment by  death,  or  in  the  discretion  of  the 
jury  that  be  be  confined  in  the  peniten- 
tiary for  a  term  not  less  than  eight  years 
nor  more  tban  eighteen  years.  Then  if 
you  find  him  not  guilty  of  the  felony 
charged  in  the  indictment  yon  will  Inquire 
U  be  be  guilty  of  an  assault  and  battery; 
and  if  you  find  him  guilty  of  an  assault 
and  battery  you  should  ascertain  his  pun- 
ishment so  that  the  same  be  by  fine  not 
less  tban  five  dollars.  But  if  you  should 
find  him  not  guilty  of  either  of  the  afore- 
said charges  you  will  say  so,  and  no  more, 
and  barken  to  bis  cause. "  To  this  charge 
the  prisoner  excepted,  and  the  court  cer- 
tified the  exception.  At  the  trial  the  com- 
monwealth asked  the  court  to  give  to  the 
Jury  the  following  instraction,  to- wit: 
"If  the  Jury  believe  from  the  evidence  be- 
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yond  a  reasonable'  doubt  that  the  prie- 
oner  Henry  Houston  was  present  aiding 
and  abetting  Barney  Cleaver  In  robbing 
the  prosecutor  William  Meyers  as  ctiarged 
in  the  Indictment, then  he  is  gallty  as  prin- 
cipal in  the  second  degree,  altliough  the 
Jury  may  further  believe  that  the  prisoner 
neither  beat  nor  struck  said  Wm.  Meyers, 
nor  presented  fire-arms  at  blm,  nor  that 
the  prixoner,  after  the  robbing,  received 
any  portion  of  the  goods  or  articles  car- 
ried away  by  said  Barney  Cleaver,  as  the 
fruits  of  «aid  robbery;"  to  which  the  pris- 
oner ot>]ected,  but  the  court  overruled  the 
of>jection,and  theprisouerezcepted.  After 
the  jury  had  heard  all  the  evidence,  had 
received  said  instruction,  had  heard  the 
argumpnts  of  counsel,  and  had  retired  to 
tlieir  room  toronslder  of  their  verdict,  they 
returned  into  court  and  propounded  to 
the  court  the  following  question:  "Can 
we  find  the  prisoner  guilty  and  assess  his 
punishment  at  less  than  eight  years  in  the 
itate  penitenltury  ;"  to  which  the  court  re- 
plied by  reading  to  the  jury  section  3674 
of  the  Code  of  1887,  from  the  beginning  to 
the  words  "eighteen  years;"  and  in  the 
name  connection  remarked  to  the  Jury 
that  If  they  found  him  not  guilty  of  the  fel- 
ony, and  they  thought  him  guilty  of  an  as- 
sault and  battery,  they  could  punish  him 
byaflne  not  less  than  five  dollars;  to  which 
action  of  the  court  the  prisoner  did  not 
except  at  the  time,  but  after  verdict  did  ex- 
cept, and  the  court  certified  the  excep- 
tion. The  jury  by  their  verdict  found 
the  prisoner  guilty  as  charged  In  the  in- 
dictment, and  fixed  his  Imprisonment  at 
eight  years  in  the  penitentiary  of  Vir- 
ginia. Thereupon  the  prisoner  moved  in 
arrest  of  judgment,  on  theground  that  one 
H.  S.  Dudley,  who  was  a  member  of  the 
ren/re /i>c/as.  and  a  member  of  the  Jury 
wliiuh  tried  him, was  also  a  mcmbor  of  the 
grand  jury  that  found  the  indictment 
against  blm,  and  the  prisoner  presented 
the  records  establishing  these  facts.  And 
on  Its  pari,  the  commonwealth  presented 
the  affidavit  of  said  H.  S.Dudley,  to  which 
the  prisoner  objected,  to  the  effect  that, 
when  sworn  upon  his  voir  dire,  and  as  a 
juror  to  try  the  prisoner,  he  had  no  recol- 
lection of  having  been  one  of  the  grand 
jury  that  found  the  indictment,  nor  of 
the  evidence  before  the  grand  jury  In  rela- 
tion to  the  robbery,  but  that  since  the 
trial  he  does  recall  the  fact  that  he  was 
a  member  of  the  arand  jury,  but  did  not 
remember  the  evidence  before  that  body. 
But  the  court  overruled  the  prisoner's  mo- 
tion in  arrest  of  judgment,  to  which  ac- 
tion of  the  court  the  prisoner  excepted, 
and  this  exception  was  also  certified  by 
the  court.  And  the  county  court,  having 
entered  judgment  according  to  the  find- 
ing of  thejury, the  prisonerobtaineda  writ 
of  error  thereto  from  the  judge  of  the  sulrt 
circuit  court,  and  the  judge  of  the  circuit 
court  heard  the  case  in  vacation,  and  af- 
firmed the  judgment  of  the  county  court, 
and  thereupon  the  prisoner  obtained  a 
writ  of  error  from  one  of  the  judges  of  this 
court. 

Having  examined  the  record  with  the 
care  due  to  the  importance  of  the  case,  we 
proceed  to  examine  the  grounds  relied  up- 
on by  the  plaintiff  in  error  for  the  reversal 


of  the  judgment  complained  of.  The  first 
three  assignments  of  error — the  refusal  of 
the  county  court  to  sustain  the  prisoner's 
demurrer  to  the  indictment;  the  charge  ol 
the  clerk  to  the  jury;  and  the  response 
made  by  the  county  court  to  the  inqairy 
of  the  jury— should  he  considered  together. 

We  are  of  opinion  that  the  court  did  not 
err  in  overruling  the  demurrer.  The  In- 
dictment is  for  the  coramon-law  offense  ot 
robbery,  which  is  defined  to  be  "  the  feloni- 
ous and  forcible  taking  from  the  person 
of  another  of  goods  or  money  to  any 
value,  by  violence  or  putting  him  in  fear." 
4  Hi.  Comm.  242.  Our  statute,  in  respect 
to  the  offense  of  robbery,  reads  as  follows: 
"  If  any  person  commit  robbery  by  partial 
strangulation  or  suffocation,  or  by  strik- 
ing or  beating,  or  by  other  violence  to  the 
person,  or  by  the  threat  or  presenting  ot 
fire-arms,  he  shall  be  punished  with  death, 
or,  in  the  discretion  of  the  jury,byconHnA- 
ment  in  the  penitentiary  not  less  tbaa 
eight  nor  more  than  eighteen  years.  If 
any  person  commit  a  robbery  in  any  other 
mode,  or  by  any  other  means,  he  shall  be 
confined  in  the  penitentiary  not  less  than 
five  nor  more  than  ten  years. "  The  in- 
dictment in  the  present  case  was  found 
under  the  first  clause  of  this  section,  and 
we  have  therefore  nothing  to  do  with  the 
second  clause.  Theobjectlon  to  the  indict- 
ment, stated  generally,  seems  to  be  that 
it  does  not  charge  the  offense  of  "statutory 
robbery. "  This  is  true,  but  it  is  true  sim- 
ply becnuse  there  Is  in  Virginia  no  such 
thing  as  "statutory  robbery."  The  of- 
fense of  robbery  was  not  created  by  the 
statute,  but  was,  at  a  very  early  period, 
and  still  Is,  a  common-law  offense,  and 
was  adopted  by  us  at  the  foundation  of 
our  state  government,  with  the  g^^eat 
body  of  thecommon  law  then  adopted. and 
the  crime,  with  its  common-law  definition, 
has  remained  unchanged.  The  statute 
above  quoted  does  no  more,  and  was  in- 
tended to  do  no  more,  than  to  regulate 
the  punishment  of  the  pre-existing  well  de- 
fined common-law  onense.  This  is  appar- 
ent from  the  initial  words  of  the  statute: 
"If  any  person  commit  robbery, "—that  Is, 
by  any  of  the  means  expressed  In  the  first 
clause,— "he  shall  be  punished."  etc. ;  the 
statute  In  no  way  even  pretending  to  de* 
fine  the  offense  of  robbery ;  and  for  the  ob- 
vlon's  reason  that  the  legislature  intended 
to  adopt  the  common-law  dednitlon,  and 
along  with  it  the  settled  legal  meaning  ol 
the  words  and  phrases  necessary  to  charge 
the  offense. 

Now,  as  the  statute  only  uses  the  word 
"robbery,"  a  word  having  a  well-defined 
common-law  meaning,  we  must  look  to 
the  common  law  to  ascertain  the  nature 
and  limit  of  the  offense  of  robbery,  and, 
in  doing  so,  the  rule  Is  that,  if  the  statute 
employs  a  word  or  phrase  which  has  al- 
ready been  used  In  the  common  law  or.  In 
another  statute,  and  has  there  acquired 
by  construction  an  established  meaning. 
It  Is  to  be  understood  in  the  meaning  pre- 
viously determined.  Bish.  St.  Crimes,  $ 
363.  In  this  connection  It  must  be  kept  io 
view  that  a  "robbery"  under  our  statute 
differs  In  no  respect  from  a  robbery  purely 
at  the  common  law;  hence,  if  the  indict* 
ment  in  the  present  case  is   good  as  a 
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eonnnon-law  iDdictraent,  it  1b  good  also 
under  the  statute.  "There  are,"  says 
Bishop,  "in  our  states,  many  statutes 
against  robbery,  bat  the  effect  of  most  of 
them  Is  merely  to  reassert  the  common 
law."  Thus  In  1804, 11  statute  in  Massa- 
chusetts  made  punishable  "any  person 
who  shall  by  force  and  violence  or  other 
assault,  and  putting  in  fear,  feloniously 
steal,  rob,  and  take  away  from  the  person 
of  another  any  money,  goods,"  etc.:  and 
this  was  held  to  be  a  mere  re-enactment 
of  the  common  law.  Consequently,  an  In- 
dictment was  held  to  be  good  which  omit- 
ted the  words  "putting  in  fear,"  because 
it  would  hare  been  good  at  the  common 
law.  Id.  6  519,  citing  Com.  v.  Hum- 
phries, 7  Mass.  242.  The  same  author  fur- 
ther says:  "And  in  Ohio,  where  they  liave 
no  coinmon-law  crimes,  but  a  statute 
provides  that  if  any  person  shall  forcibly 
and  by  violence,  or  by  putting  in  tear,  take 
from  the  person  of  another  any  money  or 
personal  property  of  any  value  whatever, 
with  Intent  to  rob  or  steal,  every  person 
so  offending  shall  be  deemed  guilty  of  rob- 
bery, and,  upon  conviction  thereof,  shall, 
etc.,  this  is  held  to  create  a  crime  identical 
with  robbery  at  the  common  law."  Citing 
Turner  v.  State,  1  Ohio  St.  422,  425,  in 
which  Rannbt,  J.,  is  quoted  as  saying: 
'On  recurring  to  the  common-law  defini- 
tion of  this  crime  as  laid  down  by  Uale, 
Hawkins,  and  Blackstone,  works  of  ac- 
knowledged authority,  we  find  that  the 
l^islature  have  Incorporated  it  almost 
literally  into  the  statute.  What  is  the 
irresistible  Implication?  Plainly  that  they 
were  used  in  the  legal  sense,  and  with  the 
settled  construction  placed  upon  them. 
Therefore  It  was  adjudged  to  be  sufficient 
in  the  proofs  to  Hhuw  that  the  taking  was 
from  tiie  immediate  presence  and  control 
of  the  individual  robbed,  though  not  from 
the  actual  control  of  his  person.  And 
the  same  was  held  on  a  Tennessef*  statute 
defining 'robbery'  to  be  the  'felonious  tak- 
ing from  the  person  of  another  goods  or 
money  of  any  valoe,  by  violence  or  putting 
lufear; '  referring  to  Crews  v.State.'S  Cold. 
350.  In  like  manner  the  robbery  of  the 
California  statute  Is  deemed  to  be  the  same 
as  at  the  common  law.  It  is  as  follows: 
'Bobbery  Is  the  felonious  and  violent  tak- 
ing of  money,  goods,  or  other  valuable 
thing  from  the  person  of  another  by  force 
or  intimidation.'  Citing  People  v.  Shuler, 
28  Cal.  490.  492.  We  have  already  seen 
that,  where  a  statute  merely  provides  a 
punishment  for  robbery,  it  means 'rob- 
bery' as  defined  by  the  common  law." 
Bish.  St.  Crimes.  §  519. 

Now,  inasmuch  as  the  first  clause  of  onr 
statute  under  which  the  indictment  In  the 
present  case  was  found  merely  regulates 
the  punishment withontdefliiing  the  crime 
of  robbery,  it  is  clear,  upon  principle 
and  authority,  that  any  Indictment  under 
this  clause  of  our  statute  drawn  as  at 
the  common  law  will  be  sufl^clent.  The 
Inquiry  then  is,  does  the  IndletnK>nt  In 
this  case  come  up  to  that  standard? 
Clearly  we  think  it  does.  In  discussing 
robbery  at  the  common  law  and  Its  affin- 
ities. Bishop,  In  his  valuable  work  on  Stat- 
utory Crimes,  §  517,  says :  " '  Robbery '  at 
the  common  law  has  been  defined   else- 


where by  the  presentauthortobe'larceny 
committed  by  violence  from  the  person  of 
onepnt  In  fear.'"  This  definition  differs 
in  the  form  of  expression,  though  not  in 
substance,  from  what  has  been  given  by 
preceding  authors.  There  has  been  no 
one  form  of  words  uniformly  uned,  but 
Lord  Hale's  language  accords  in  the  main 
.with  what  has  been  more  commonly  em- 
ployed, as  follows:  "'Robbery'  Is  the 
felonious  and  violent  taking  of  any  money 
or  goods  from  the  person  of  another,  put- 
ting bim  in  fear,  be  the  value  thereof  above 
or  under  one  shilling."  1  Hale,  P.  C.  532. 
To  constitute  this  offensetheremustbe  (1) 
violence,  but  itneedoniy  be  slight, for  any- 
thing which  calls  out  resistance  Is  suffi- 
cient; or,  what  will  answer  in  place  of  act- 
ual violence,  there  must  be  such  demon- 
strations as  put  the  person  robbed  in  fear. 
The  demonstrations  or  fear  must  be  of  a 
physical  nature,  with  the  single  exception 
that,  if  one  parts  with  his  goods  through 
fearof  a  threatened  charge  of  sodomy,  the 
taking  is  robbery.  There  must  therefore  be 
(2)  a  larceny  embracing  the  same  elements 
as  a  simple  larceny;  and  (3)  the  taking 
must  be  from  what  Is  technically  railed 
the  "  person, "  the  meaning  of  which  ex- 
pression Is  not  that  It  must  necessarily  be 
from  the  actual  contact  of  the  person,  but 
it  is  sufficient  if  it  is  from  the  personal  pro- 
tection and  presence.  Bobbery  Is  a  mere 
compound  larceny  consisting  of  simple 
larceny  and  an  assault  attended  by  one 
or  more  of  the  circumstances  of  ag:grava- 
tion  expressed  In  the  first  clauseolouract; 
the  second  clause  thereof,  with  which  wc 
have  no  concern  here,  being,  with  respect 
to  robbery,  committed  In  any  "other 
mode"  or  by  any  "other  means,"  and  foi 
which  a  different  punishment  Is  prescribed. 
Such  being  the  elements  of  the  offense.  It 
follows  that  the  indictment  should  con- 
tain all  the  allegations  cHsentlai  in  simple 
larceny,  with  the  additional  matter  that 
makes  the  larceny  robbery.  The  common 
form  by  which  to  effect  this  Is  to  say  that, 
at  a  time  and  place,  the  defendant,  "in 
and  upon  one  B.,  feloniously  did  make  an 
assault,  and  him,  the  said  B.,  in  bodily 
fear  did  feloniously  put,  and  one  [setting 
out  the  things  taken  and  their  values  as  In 
simple  larceny]  of  the  moneys,  goods,  and 
chattels  of  the  said  B.  from  the  person 
and  against  the  will  of  the  said  B.,  then 
and  there  feloniously  and  violently  did 
steal,  take,  and  carry  away  against  the 
peace  and  dignity  of  the  commonwealth 
of  Virginia."  Such,  In  fact.  Is  the  form  of 
an  Indictment  for  robbery  under  our 
statute,  and  Is  laid  down  in  Mayo'sUnlde, 
a  book  of  real  value  to  the  Virginia  prac- 
titioner, but  one  not  as  often  referred  to 
and  relied  upon  as  it  shonld  be.  And  the 
Indictment  in  the  present  case,  although 
somewhat  awkwardly  drawn.  Is  In  prac- 
tical accord  with  the  established  form, 
and  substantially  sets  out  the  offense  of 
robbery  with  legal  accuracy.  It  charges 
that  "  Barney  Cleaver  and  Henry  Houston 
on,  etc.,  at,  etc.,  (they  the  said  Barney 
Cleaver  and  Henry  Houston  being  then 
armed  with  fire-arms,  to-wlt,  with  pis- 
tols.) on  one  William  Meyers  feloniously  did 
make  an  assault,  and  him  the  said  William 
Myers  in  bodily  fear  did  feloniously  put. 
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by  the  felbnloosly  presentins  of  the  said 
flre-arms.  which  they,  the  said  Barney 
Cleaver  and  Henry  Houston,  then  and 
there  had  and  held,  at  blin,  the  said  Will- 
iam Meyers,  and  by  (elonionsly  strlkinK 
aud  beating  him,  the  said  William  Meyers; 
and  one  silver  coin,  current  in  common- 
wealth, ol  the  denomination  of  one  dollar, 
and  of  the  value  of  one  dollar,  and  other 
silver  coins,  current  in  this  common- 
wealth, the  denominations  of  which  are 
to  the  grand  Jurors  unknown,  amounting 
in  value  to  the  sum  of  one  dollar,  three 
quarts  of  whisky,  of  the  value  of  two  dol- 
lars, and  one  pistol,  of  the  value  of  two 
dollars,  of  the  goods  and  chattels,  coin 
and  property,  of  the  said  William  Meyers, 
from  the  person  and  against  the  will  of  the 
said  William  Meyers,  then  and  there,  to- 
wit,  on  the  day  and  year  aforesaid,  feloni- 
ously and  violently  did  steal,  take,  and 
carry  away  against  the  peace  and  dljeuity 
of  the  commonwealth  of  Virg^inia."  Thus 
the  offense  with  all  its  essential  elements, 
as  defined  at  common  law,  is  set  forth 
with  substantial  accuracy,  and,  puraulng 
the  clause  of  the  statute  under  which  the 
indictment  la  found,  there  is  set  forth  with 
snlBcient  certainty  the  aggravated  cir- 
cnmstances  which  attended  the  assault 
and  larceny,  and  made  the  larceny  rub- 
bery. It  is  therefore  clear  that  the  indict- 
ment is  good  under  the  statute,  because  It 
is  good  at  common  law.  In  other  words, 
the  iudlctuient  clearly  charge  the  feloni- 
ous and  forcible  taking  by  the  accused, 
from  the  person  of  William  Meyers,  of  the 
money  aud  goods,  to  the  value  speci- 
fied, by  violence  and  putting  him,  the  said 
Meyers,  in  fear,  and  that  the  money  and 
goods  thus  taken  were  the  property  of  the 
said  Meyers.  This  was  robbery  at  the 
common  law,  and,  as  the  indictment  prop- 
erly sets  forth  a  common-law  larceny,  to- 
gether with  the  aggravating  matter 
which  makes  it,  under  the  statute,  rob- 
bery, the  indictment  itself  is  necessarily 
good  under  the  statute,  which  does  not 
create  or  define,  but  simply  modifies,  the 
punishment  of  the  common-law  crime  of 
rubbery,  by  autburiztng  the  Jury  at  their 
discretion  to  substitute, for  the  prescribed 
punishment  of  death,  imprisonment  in 
the  penitentiary  for  a  term  ofnot  less  than 
8  mir  more  than  18  years. 

This  leads  up  to  the  question  as  to  the 
correctness  of  the  charge  of  the  clerk  to 
the  Jury.  The  objection  to  the  charge 
seems  to  be  that  the  Jury  were  directed 
that.  If  they  found  the  prisoner  guilty  of 
the  felony,  as  charged  In  the  iudictment, 
they  should  ascertain  his  punishment  by 
death,  or,  in  tlieir  discretion,  by  confine- 
ment in  the  penitentiary  for  a  term  uf  not 
less  than  8  nor  more  than  IS  years;  where- 
as, it  is  insisted  that,  but  for  the  charge 
thus  erroneously  given,  it  was  competent 
tor  the  Jury  to  find  the  accused  guilty  of 
robbery  under  the  second  clause  of  tiie 
statute,  which  provides  that  the  punish- 
ment shall  be  for  a  term  of  not  less  than  5 
nor  more  than  10  years.  This  contention 
is  not  well  founded.  The  first  clause  un- 
der which  the  indictment  was  found  ap- 
plies solely  to  the  aggravated  forms  of 


robbery  committed  by  the  means  expressed 
in  that  clause,  and  is  wholly  disconnected 
with  the  second  clause,  which  affixes  a 
wholly  dIRerent  punishment  to  a  robbery 
committed  in  any  "other  mode,"  or  by 
any  other  means.  Hence,  under  the  first 
clause,  the  indictment  being  found  tberfr- 
under,  there  could  be  no  other  punishment 
In  the  event  of  the  Jury  finding  the  aocoaed 

foilty  of  the  felony,  as  <;harged,  than  bj 
eath,  or,  in  the  discretion  of  the  Jury,  by 
confinement  in  the  penitentiary  for  a  term 
of  not  less  than  8  nor  more  than  18  years. 
It  is  therefore  clear  that  the  charge  uf  the 
clerk  to  the  jury  is  without  fault. 

At  the  trial,  the  commonwealth  asked 
the  court  to  give  to  the  Jury  the  following 
instruction,  to- wit:  "If  the  Jury  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  prisoner  Henry  Houston 
was  present,  aiding  and  abetting  Barney 
Cleaver  In  robbing  the  prosecutor,  Wm. 
Meyers,  as  charged  In  the  indictment,  then 
he  is  guilty  as  principal  in  the  second  de> 
gree,  although  the  Jury  may  further  believe 
that  the  prisoner  neither  beat  nor  struck 
said  Wm.  Meyers,  or  presented  flre-arms 
at  him,  nor  that  the  prisoner,  after  the 
robbing,  received  any  portion  of  the  goods 
or  articles  carried  away  by  said  Barney 
Cleaver  as  the  fruits  of  said  robbery.^ 
We  are  of  opinion  that  the  court  erred  in 
giving  this  Instruction,  because  it  assumes 
as  facts  matters  which  should  have  been 
left  to  the  Jury  tor  their  decision.  For  in- 
stance it  says  to  the  Jury  that  if  from  the 
evidence  they  believe  that  Henry  Houston 
aided  and  abetted  Barney  Cleaver  in  rob- 
bing William  Meyers,  then  he  is  guilty  as 
principal  in  the  second  degree,  although 
the  Jury  may  further  believe  that  the  pris- 
oner "  after  the  robbery, "  received  no  por- 
tion of  "thegoodsor  articles  carriedaway 
by  Barney  Cleaver,"  etc..  thus  assuming 
that  the  prosecutor  William  Meyem  had 
been  robbed ;  that  Barney  Clearer  com- 
mitted the  robbery,  and  carried  away  the 
fruits  of  the  crime,  which  were  matters  to 
be  inquired  into  by  the  Jury.  The  instruc- 
tion would  have  been  unobjectionable  U 
the  Jury  had  been  told  that  it  they  believed 
from  the  evidence  that  Barney  CSeaver 
robbed  the  prosecutor,  William  Meyers, 
as  charged  in  the  indictment, and  that  the 
prisoner  Henry  Houston  was  present,  aid- 
ing and  abetting  him  therein,  then  the 
prisoner  is  zuilty  as  principal  in  the  sec- 
ond degree,  etc.  See  Boswell's  Case,  20 
Qrat.  8«0,  which  is,  in  this  respect,  pre- 
cisely similar  to  the  case  at  bar.  We  are 
tlierefore  of  opinion  that,  in  giving  this  in- 
struction in  the  form  in  which  it  was 
given,  the  court  committed  error  for  which 
its  Judgment  should  be  reversed.  In  the 
view  taken  of  the  vase,  and  as  for  the  er- 
ror already  pointed  out,  the  Judgment  of 
the  county  court  must  be  reversed.  We 
deem  it  unnecessary  to  consider  the  other 
assignments  of  error.  It  is  sufficient  to 
say  that,  for  the  error  aforesaid,  the  Judg- 
ment complained  of  is  erroneous,  and 
must  be  reversed,  and  the  cause  remanded 
to  the  county  court  of  Pulaski  county  for 
a  new  trial,  to  be  had  In  accordance  with 
the  views  expressed  in  this  opinion. 
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Where  land  parchaaed  for  the  gross  snm  of 
K,000  Is  described  in  the  contract  of  sale  by 
jnetesasd  bounds,  and  also  as  containing  274  acres 
more  or  less,  a  defldenoy  of  28  acres  in  the  quan- 
tity of  the  land  is  no  ground  for  an  abatement  in 
the  purchase  price,  where  the  vendor  made  no 
re{ireseatations  as  to  the  number  of  acres  in  the 
tract  sold,  and  thu  vendee  bought  the  land  in  gross, 
and  not  by  the  acre,  and  Tnade  partial  payment 
after  he  Imew  of  the  alleged  defidenoy. 

Appeal  from  circalt  court,  Washington 
county. 

Snit  by  James  H.  Graham  against  Em- 
met B.  Larmer  and  others  to  enjoin  the 
cnllectiun  of  a  judgment  obtained  against 
Graham  for  p<)rt  of  the  purchase  price  of 
land  sold  to  him  by  Larmer.  Complain- 
ant appeals. 

A.  L.  FrIdPmore,  for  appelant.  J..B. 
SicbtBoad,  for  appellees. 

RiCBARDSON,  J.  This  Is  an  appealfrom 
so  much  of  a  decree  of  t1ie  circuit  court  of 
Washington  county,  rendered  in  vacation, 
on  the  26tb  of  July,  1888,  as  dissolved  the 
Injunction  theretofore  awarded,  on  the 
terms  specified  in  the  decree,  in  the  cause 
therein  pending,  wherein  James  H.  Gra- 
ham' was  complainant,  and  Emmet  B.  Lar- 
mer and  others  were  defendants.  The 
complainant  in  his  bill  clnimed  relief  on 
several  grounds,  and  among  them  be 
claimed  to  be  entitled  to  an  abatement  of 
the  purchase  price  of  a  tract  of  land, 
bought  by  him  from  the  defendant  Lar- 
mer, being  the  same  land  conveyed  to  the 
latter  by  his  father,  John  I<armer,  and  de- 
scribed in  the  title  bond  and  deed  from 
Larmer  to  Grahn-m  by  metes  and  bounds, 
and  as  "containing  about  274  acres, be  the 
same  more  orless.  Graham  alleged  In  his 
bill  that,  before  and  at  the  time  of  the 
sale,  Larmer  represented  to  him  that  the 
tract  contained  every  foot  of  the  quantity 
called  for,  and  that,  by  reason  of  said  rep- 
resentation, he  was  influenced  and  de- 
ceived as  to  the  quantity  in  the  tract,  and 
agreed  to  give  Larmer  f  (5,000  therefor.  The 
bill,  after  alleging  what  transpired  at  the 
time  of  the  sale,  then  propounds  to  Lar- 
mer numerous  special  interrogations,  and 
calls  upon  him  to  answer  both  the  allega- 
tions In  the  bill,  and  the  special  Interroga- 
tions therein  propounded.  Larmer  an- 
swered fully  and  directly,  denying  every 
material  allegation,  and  also  such  of  said 
Interrogations.  Numerous  depositions 
were  taken  by  both  parties.  The  suit  was 
originally  brought  in  the  circuit  court  of 
Lee  county,  but  for  cause  was  moved  to 
the  circuit  court  of  Washington  county, 
wherein  on  the  26th  of  July,  1888,  by  con- 
sent of  parties,  the  cause  was  heard  in  va- 
cation, when,  the  bill  being  taken  for  con- 
fessed as  to  the  other  defendants,  and  it 
appearing  that  thu  claims  to  parts  of  the 
land  in  controversy  had  been  surrendereil 
by  the  defendants  M.  D.  Richmond  and 
S.  B.  Shelbum,  and  that  the  controversy 
as  to  the  right  of  way  of  John  Jessee  over 
the  land  in  controversy  had  been  adjusted 
by  agreement  between  the  parties.  It  was 
adjudged,  ordered,  and  decreed  that  said 


'  Richmond  and  Shelbum  be  thereafter  eor 
Joined  from  asserting  their  said  claims: 
that  the  injunction  theretofore  awarded 
in  the  cause  be  perpetuated  as  to  the 'sum 
of  940,  excess  of  interest,  paid  by  com- 
plainant to  defendant  Larmer,  on  the  2d 
day  of  January,  1884,  the  sam  of  f  12,  ex- 
cess of  interest,  paid  2d  day  pf  January. 
1885,  and  the  sum  of  $80  as  of  the  10th  day 
of  February,  1886,  the  damages  fixed  upon 
by  the  parties  on  account  of  John  Jessee's 
right  of  way  over  the  land  in  controversy, 
as  appears  by  written  agreement  filed 
among  the  papers  In  the  cause  marked  "X 

■  Y;"  and  that,  after  crediting  said  several 
sums  as  of  the  dates  aforesaid,  the  said 
Injunction  be  dissolved  without  damages  as 
to  the  residue  of  the  Judgment  tor  $1,000, 
with  interest  thereon  from  the  1st  day  of 
January,  1884,  till  paid,  and  the  costs  at 
law;  and  that  the  complainant  recover 
of  the  defendant  Emmet  B.  Larmer  his 
costs  in  this  suit  expended,  to  be  credited 
on  the  Judgment  aforesaid,  as  of  the  date 
of  the  decree,  etc.  And  on  the  applica- 
tion of  the  complainant  an  appeal  and 
auperaedeaa  was  allowed  by  one  of  the 
Judges  of  this  court  from  so  much  of  this 
decree  as  dissolved  the  injunction  as  afore- 
said. 

All  other  questions  having  been  disposed 
of,  and  there  being  no  appeal  orcomplaint 
here  as  to  the  aisposition  of  them,  the 
sole  question  to  he  considered  by  this 
court  is,  did  the  circuit  court  err  in  dis- 
solving the  injunction  upon  the  terms 
specified  In  said  decree?  Or,  to  state  the 
proposition  differently,  was  the  complain- 
ant, Graham,  entitled  to  have  an  abate- 
ment for  the  alleged  deficiency  of  28  acres 
in  the  tract  of  land  purchased  by  him  from 
the  defendant  Larmer,  described  In  the 
title-bond  from  the  latter  to  the  former  by 
metes  and  bounds,  and  as  "containing 
about  274  acres,  be  the  same  more  orless?" 
The  proper  solution  of  this  question  de- 
pends upon  whether  the  parties  intended 
to  sell  and  buy  by  the  acre,  or  In  gross ; 
and  this  must  be  determined  by  a  proper 
construction  of  the  agreement  and  the  cir- 
cumstances of  the  transaction.  And  it 
has  been  laid  down  that  the  courts  wHl 
rather  take  it  that  a  contract  is  by  the 
acre  than  in  gross,  whenever  it  does  not 
clearly  appear  that  the  land  was  sold  by 
the  tract,  and  not  by  the  acre.  2  Lomax, 
Dig.  85;  Hundley  v.  Lyons,  6  Munf.  342. 
In  all  cases  of  contracts  for  the 'sale  of 
lands  by  u  specific  number  of  acres,  the 
settled  doctrine  of  this  court  is  that  the 
parties  are  entitled  to  compensation  for  a 
deficiency  or  excess  in  the  specified  quanti- 
ty beyond  what  may  be  reasonably  im- 
put3(1  to  small  errors  from  variation  of  in- 
struments or  otherwise;  the  estimate  In 
such  case  being  supposed  to  be  the  result 
of  mistake  by  the  contracting  parties,  by 
reason  whereof  they  are  not  precluded  in 
equity  from  inquiry  into  what  was  the 
real  contract,  by  the  words  "more  or  less" 
inHerted  in  the  contract,  or  in  the  deed  of 
conveyance.  2  Lomax,  Dig.  (2d  Ed.)  84; 
Jollife  V.  Hlte,  1  Call,  301.  But  when  the 
real  contract  Is  fully  understood  to  be  for 
the  sale  and  purchase  of  a  tract  of  land, 
as  it  may  contain  more  or  less,  the  pur- 
chaser takes  the  tract  at  the  risk  of  gui& 
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or  lom,  by  deficiency  or  excess  in  the 
number  of  acres  contemplated,  and  neither 
can  resort  to  the  other  tor  compensation 
on  the  groond  ol  either  want  or  excess  of 
land.  Jadse  Lomax  says:  " The  effect  of 
the  words  'more  or  less,' added  to  the 
statement  of  the  quantity,  had  never.  It 
was  said  by  Sir  William  Grant,  (Winch 
V.  Winchester,!  Ves.A  B.  876-879. )  been  yet 
absolutely  fixed  by  derlBlon,  beln;;  consid- 
ered sometimes  as  extendlnK  only  to  cover 
a  small  difference,  the  one  way  or  the 
other,  sometimes  as  leavlns  the  property 
altogether  uncertain,  and  throwing  upon 
the  pni-cbaser  the  necessity  of  satisfying 
himself  with  regard  to  it.  That  descrip- 
tion Isrendered  still  more  loose  when  are 
superadded  the  words  'by  estimation."* 
Of  the  words  "more  or  less"  Bouvler 
says:  "Words  in  a  conveyance  of  lands, 
or  contract  to  convey  landH,  importing 
that  the  quantity  is  uncertain,  and  not 
warranted,  and  that  no  right  of  either 
party  under  the  contract  shall  be  affect- 
ed by  a  deficiency  or  excess  in  the  quanti- 
ty;" citing  Hill  V.Buckley,  17  Ves.  394; 
Pow.  Powers,  897.  "So  in  contracts  of 
sale  generally.  Cross  ▼.  Eglin,  2  Bam.  & 
Adol.  KXt."  And  tlie  author  adds:  "In 
oase  of  an  expcutory  contract,  equity  will 
enforce  specific  jierformance  without 
changing  the  price,  if  tht  excess  or  deficien- 
cy Is  very  small ;  but  not  if  the  excess  or 
deficiency  is  great,  even  though  the  price 
received  be  per  acre.  In  Cross  y.  Eglin,  2 
Bam.  &  Adol.  106,  it  was  hela  that  an  ex- 
cess of  fifty  quarters  over  three  hundred 
l^uarters  of  grain  was  not  covered  by  the 
words  'three  hundred,  more  or  less,'  if  it 
was  not  shown  that  so  large  an  excess 
was  in  contemplation."  2  Bouv.  Law 
Diet.  197,  and  authorities  cited.  And 
Bouvler  further  says:  "Incase  of  an  ex- 
ecuted contract,  equity  will  not  disturb 
it  unless  there  be  a  great  deficiency,  [cit- 
ing Portman  v.  Mill,  2  Kuss.  57U;  Thomas 
V.  Perry, Pet. C. C. 49,]  orexcess,  [citing  Mar- 
vin V.  Bennett, 8  Paige, 812;  Mann  v.  Pear- 
eon,  2  Johns.  87:  Day  v.  Fynn,  Owen,  133; 
Winch  V.  Winchester,  1  Ves.  &  B.  375,]  or 
actual  misrepresentation  without  fraud, 
and  there  be  a  material  excess  or  deficien- 
cy, [citing  Belknap  v.  Sealey,  14  N.  Y.  143.]  " 
To  the  same  effect  in  general  is  the  doc- 
trine uniformly  held  by  this  court,  and,  al- 
though it  bas  never  been  definitely  decided 
what  is  the  deficiency  for  which  an  allow- 
ance Will  be  made  to  the, purchaser  of  a 
specified  quantity  of  land,  yet  it  was  held 
by  this  court.  In  Nelson  v.  Matthews,  2 
Hen.  &  M.  164.  that  a  deficiency  of  8  in  a 
tractot  652  acres  was  no  more  than  a  pur- 
chaser might  reasonably  expect. 

It  may  be  stated  generally  that  the 
principle  of  relieving  purchasers  for  defl 
dencies  not  imputable  to  variations  of  in- 
struments, and  small  errors  in  surveys,  is 
never  departed  from  except  In  cases  of 
•ales  by  the  tract,  when  it  clearly  appears 
that  the  purchaser  agreed  to  take  the 
baxard  of  all  deficiencies  upon  himself,  as 
In  Nelson  v.  Carrlngton,  4  Munf.  332;  or 
where,  from  exceptional  circumstances,  the 
rule  should  be  departed  from  as  to  the 
mode  and  measure  of  relief,  as  was  the 
case  in  Yost  v.  Mallicote,  77  Va.  610.  The 
right  of  the  purchaser,  where  a  misrepre- 


sentation, though  innocently,  bas  bera 
made  as  to  quantity,  is  to  have  what  the 
vendor  can  give,  with  an  abatement  oat 
of  the  purchase  money  for  so  much  as  the 
quantity  falls  short  of  the  representation. 
This  is  the  rale  generally ;  as,  though  the 
land  is  neither  bought  nor  sold,  profess- 
edly, by  tlio  acre,  the  presumption  is  tbat, 
in  fixing  the  price,  regard  was  bad  on 
both  sides  to  the  quantity  which  both 
supposed  the  estate  to  consist  of.  The 
demand  of  the  vendor,  and  the  offer  of  the 
purchaser,  are  supposed  to  be  influenced 
in  an  equal  degree  by  the  quantity,  which 
both  believe  to  be  the  subject  of  their  bar- 
gain; therefore,  a  ratable  abatement  of 
price  win  probably  leave  both  In  nearly  the 
same  relative  situation  in  which  they 
would  have  stood  If  the  true  quanti^ 
had  been  originally  known.  Sir  William 
Grant,  in  Hill  t.  Buckley,  17  Ves.  401,  re- 
ferred to  In  2  Lomax.  Dig.  88. 

The  following  cases  fairly  exemplify 
what  constitutes  a  sale  by  the  acre:  In 
Nelson  V.  Carrlngton, 4  Munf.  882,  an  agree- 
ment was  entered  into  between  the  vendor 
and  purchaser  on  the  12th  day  of  July, 
1794,  stating  that  the  former  bad  sold  to 
the  latter  a  tract  of  land  containing  aboot 
5.130  acres,  more  or  less,  at  the  price  of  80 
shillln&s  per  acre,  the  quantity  to  be  as- 
certained by  actual  survey.  If  the  pur- 
chaser should  require  It.  Liberty  was  re- 
served to  the  purchaser  until  tbelHt  of  the 
succeeding  August  to  see  the  land,  and  to 
determine  whether  be  should  take  it  or 
not.  He  saw  the  land,  and,  before  the  lat 
of  August,  determined  to  take,  which  con- 
firmation was  indorsed  and  signed  by  the 
parties  on  the  original  agreement.  Vari- 
ous payments  were  made  hy  tlie  purchaser 
in  pursuance  of  the  agreement,  and  he  en- 
tered Into  possession  on  the  25th  of  Decem- 
ber, 1794.  In  1K02,  the  purchaser  had  a 
survey  made  of  the  land,  and  discovered 
that  the  tract  of  land.  Instead  of  contain- 
ing 5,130  acres,  contained  only  4,125  or  4,- 
126  acres ;  whereupon  the  purchaser  filed 
his  bill  to  enjoin  Judgments  re<;overed  by 
the  vendor  for  balances  of  the  purchase 
money,  and  to  have  a  decree  for  the  con- 
veyance of  the  land.  The  court  held  tbat 
the  agreement  was  a  sale  by  the  acre,  and 
that,  even  If  the  agreement  had  contained 
no  clause  giving  the  purchaser  the  election 
to  have  a  survey,  he  was  entitled  to  relief 
tor  the  deficiency  which  appeared.  And 
as  there  was  no  time  mentioned  in  the 
contract  for  the  asBertlon  of  the  election 
to  survey  the  land,  and  as  at  the  sams 
time  that  the  agreement  had  bound  the 
purchaser  to  particular  days  happening 
within  a  short  time  in  relation  tocouclud- 
ing  the  bargain,  taking  possession  of  the 
land,  and  giving  bonds  for  the  purchase 
money,  the  right  of  election  was  not  lim- 
ited by  the  terms  of  the  contract,  that 
right  was  not  taken  away  by  the  lapse 
of  time,  or  tlie  circumstances  proven  in 
the  case.  So,  in  Carter  v.  Campbell,  Gil- 
mer, 159,  it  was  held  that  an  agreement 
to  sell  lands  contained  within  specified 
boundaries,  BuppoRed  to  be  a  certain  num- 
ber of  acres,  at  a  fixed  price  per  acre,  is  a 
sale  by  the  acre  and  not  in  gross.  And  in 
Bleme  v.  Erskine,  6  Leigh,  69,  where,  by 
articles  for  sale  of  a  parcel  of  laud,  the 
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yendor  contracted  to  sell  and  convey  to 
tbevendeA  the  land  partlcalarly  described, 
contatninff  100  acres,  lor  $2,000.  payable  in 
Installinenta,  butb  vendor  and  vendee 
were  well  acquainted  with  the  tract,  and 
believed  it  to  contain  100  acres,  and  nu 
more.  Upon  a  earv  y  which  a  purchaser 
of  the  vendee*8  Interest  in  tbe  contract 
insisted  shonld  be  made  In  order  to  ascer- 
tain tbe  correct  quantity,  and  which  the 
Ttndor  ansented  to,  it  turned  out  that  the 
tract  contained  118  acres,  and  there  was 
parol  evidence  that  the  Intent  of  the  par- 
ties 'was  a  nale  by  the  acre  at  $20  per  acre, 
and  that,  on  the  vendor  offering  to  convey 
the  land  to  the  assignee  of  tbe  vendee  as 
containing  lUO  acres  be  insisted  on  a  sur- 
vey to  ascertain  tbe  quantity  before  he 
should  complete  thepurobase.in  which  the 
vendor  acquiesced.  On  a  bill  filed  by  the 
vendor  it  was  held  (1)  that,  though  the 
parol  evidence  of  the  Intent  of  tbe  parties 
was  inadmtSHible  to  explain  or  vary  the 
written  articleri,  yet  tbe  parol  evidence 
touching  their  conduct  as  to  theexecution 
of  the  contract  was  adniisHlhle;  (2)  that, 
considering  the  belief  of  both  piirties,  that 
tbe  tract  contained  100  acres,  tbe  articles 
imported  a  sate  by  the  acre;  and  (8)  that 
tbe  purchaser  having  insisted  on  a  survey 
and  the  vendor  having  acquiesced,  the 
former  was  on  this  ground  bound  to  pay 
for  the  excess  of  13  acres,  and  consequent- 
ly the  vendor  was  entitled  to  payment  for 
the  excess  at  $20  per  acre. 

Od  the  other  baud,  the  following  cases 
aptly  illutitrate  the  circumstances  under 
which  a  sale  of  land  will  be  held  to  be  a 
sale  in  gross,  and  not  by  the  acre:  In 
Hull  V.  Cunningham,  1  Munf.  830,  where 
tbe  terms  of  the  agreement  or  title-bond 
were  for  the  sale  and  conveyance  "ol  a 
certain  tract  of  land  known  by  the  name 
of 'Crab  Bottom,' said  to  contain  three 
hundred  and  seventy  acres,  be  it  mure 
or  less,  •  •  •  to-wit,  all  that  tract 
left  him  [the  vendor]  by  bis  father,  J.  C, 
deceased,"  the  purchaser  claimed  for  a 
deficiency  of  112  acres  less  than  tbe  quanti- 
ty stated  in  the  agreement  or  title-bond. 
It  was  decided  that  the  sale  was  In  gross, 
and  not  by  the  acre.  In  Runsell  v.  Keeran, 
8  Leigh,  0,  a  sale  of  land  was  evidenced  by 
a  title-bond  executed  by  the  vendor  to  the 
vendee,  with  condition  to  make  to  the 
vendee  "a  good  and  suflBclent  deed  or  title 
to  a  certain  plantation  in  Shenandoah 
county,  situate  on  Thorn's  Brook,  contain- 
ing four  hundred  and  five  and  a  half  acres, 
be  the  same  more  or  less."  No  convey- 
ance of  the  land  had  ever  been  made.  A 
bill  was  filed  by  the  heirs  of  the  vendee 
against  the  vendor,  and  the  complainants 
claimed  an  abatement,  because  tbe  land 
bad  fallen  short  upwards  of  100  acres. 
There  was  evidence  in  the  case  tending  to 
show  that  It  was  tbe  Intention  of  the  par- 
ties to  make  a  sale  in  gross,  as  the  defend- 
ant swore  In  his  answer  was  tbe  case; 
and  tbis  court  decided  that  It  was  a  sale 
in  gross,  and  that  the  complainants  were 
entitled  to  no  abatement.  And  Brockbn- 
BROUOH,  J.,  contended,  upon  tbe  terms  of 
tbe  bond,  that,  independently  of  the  evi- 
dence, it  was  a  sale  in  gross  at  tbe  hasard 
of  the  vendee.  In  Pendleton  v.  Stewart,  5 
Call,  1,  tbe  agreement  was  to  sell  eleven 


hundred  acres  of  land,  more  or  less,  to  tbe 
vendee,  adjoining  the  vendee's  land,  for 
the  aum  of  £330.  The  pvrciiaser  claimed 
for  a  deficiency  which  was  afterwards  dis- 
covered, but  relief  was  denied  him,  hla 
purchase  being  considered  as  s  purchase 
in  gross.  This  decision  was  doubtless  in- 
fluenced largely  by  the  peculiar  circum- 
stances of  tbe  case.  The  vendor,  Stuart, 
resided  In  the  county  of  King  George,  and 
the  vendee,  Pendleton,  in  the  county  of  Cul- 
peper.  Tbe  land  purchased  by  Peudleton 
adjoined  his  lands  in  Culpeper,  and  his  op- 
portunities of  knowing  tbe  true  quantity 
and  value  of  the  land  were  greater  than 
those  of  the  vendor,  who  lived  remote 
therefrom;  and  with  these  advantages 
the  vendee,  Pend  leton ,  wrote  the  a  greement 
for  the  purchase  of  1,100  acres,  more  or 
less.  There  seems  to  have  been  evidence 
that  the  real  agreement  was  that  the  ven- 
dor should  sell,  and  tbe  vendee  purchase, 
the  tract  for  the  sum  of  £330,  whatever 
might  be  the  number  of  acres  ttaendn. 
There  was  a  deficiency  of  160  acres,  and, 
upon  the  discovery  that  there  was  a  de- 
ficiency, the  vendor  offered  to  take  the 
land  back,  but  tbe  vendee  refused.  More- 
over, the  bill  charged  that  the  agreement 
between  the  parties  was  that  the  land 
should  be  paid  for  at  the  rate  of  £30  for 
100  acres,  and  that  It  was  by  mistake 
written  os  above.  Tbe  answer  denied 
that  thedefendant  sold  the  land  at  £30  per 
100  acres,  and  alleged  that  he  sold  it  at  a 
fixed  price,  and  stated  some  explanatory 
circumstances  which  happened  at  the 
time.  Each  of  the  Judges  delivered  opin- 
ions. TucKRR.  J.,  said:  "The  deficien- 
cy, though  suggested  in  the  bill,  is  not 
admitted  by  tbe  answer,  nor  absolute- 
ly denied  ;  the  defendant  saying  only  that, 
*  some  time  after  the  contract,  he  beard  it 
said  that  part  of  tbe  land,  60  or  70  acres, 
were  los.t,  but  he  knows  not  tbe  fact.'  And 
Wiggenton,  who  made  the  survey  private- 
ly, at  tbe  desire  of  Pendleton,  only  says 
that  he  was  stopped  by  other  persons' 
lines,  as  he  was  informed ;  but  who  those 
other  persons  were  be  does  not  say,  nor 
are  their  names  mentioned  in  the  bill. 
Here  there  is  a  defect  of  proof.  Had  there 
been  no  such  defect  of  proofs  it  does  not 
appear  that  in  this  case  the  plain  tiff  would 
have  been  entitled  to  compensation.  The 
principles  established  by  the  decree  of  Jol- 
life  V.  HIte,  1  Call.  329,  seem  to  me  to  be 
perfectly  correct,  and  Imply  that  tbe  war- 
ranty tacitly  annexed  to  every  contract, 
that  the  thing  bought  oi  sold  shall  cor- 
respond with  the  representations  made 
of  It,  at  the  time  of  concluding  the  con- 
tract between  tbe  parties.  Is  uflther 
waived  nor  destroyed  by  the  insertion  of 
the  words  'more  or  less'  in  a  contract 
for  the  sale  of  lands  by  a  specific  number 
of  acres,  if  an  error  beyond  what  may  rea- 
sonably be  imputed  to  tbe  variations  of 
instruments  or  other  similar  causes  be 
afterwards  discovered.  But  where  the 
real  contract  is  to  sell  a  tract  of  land,  as 
it  may  .contain  more  or  less,  fully  under- 
stood to  be  80  between  the  parties,  those 
words  'more  or  less'  Imply  a  waiver  of 
the  warranty  as  to  the  specific  quantity 
on  the  part  of  the  buyer,  and  an  agree- 
ment on  the  part  of  the  seller  not  to  de- 
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mand  more  than  tbe  fixed  price,  althoajch 
on  the  one  band  there  ahoald  be  an  excess, 
or  on  the  other  a  deficiency.  In  the  qnantl- 
ty  Bnpposed.  both  parties  belnK  wlllinK 
to  abide  by  such  presumptlre  or  probable 
evidence  of  the  qnantlty  as  they  were 
then  possessed  of,  but  of  which  neither 
pretends  to  have  an  accarate  and  perfect 
knowledge,  and  which  neither  insists 
upon  as  a  condition  annexed  to  the  pur- 
chase or  sale,  which  In  tbe  other  case  is 
Bopposed  to  be  done,  and  to  be  reciprocal. " 
Jndge  TucKBB,  then,  after  discussing  other 
circumstances  which  may  have  influenced, 
and  nicely  did  influence,  tbe  purchaser, 
Pendleton,  proceeds  to  say:  "The  answer 
positively  denies  that  the  sale  was  at  a 
certain  rate  per  100  acres,  and  insists  that 
it  was  for  a  fixed  price.  This  is  not  con- 
tradicted by  any  testimony,  and  corre- 
sponds with  the  agreement  drawn  by  tbe 
Purchaser  himself,  and  thus  clearly  brings 
he  case  within  the  latter  principle  estab- 
lished by  the  decree  in  Jolllfe  v.  Hite.-  Be- 
sides, the  defendant  states  an  offer,  which 
Is  not  denied,  made  by  himself  to  Pendle- 
ton, which  Pendleton  refused,  and  which 
proves  that  he  was  not  in  fact  deceived 
or  dissatisfied  with  bis  purchase."  Car- 
HiNQTON,  Fleming,  and  Boane,  JJ.,  con- 
curred in  opinion  with  Judge  Tucker. 
Lyons.  P.,  dissented,  upon  tbe  ground 
that,  in  his  view  of  the  principles  an- 
nounced In  the  decree  of  Jolllfe  v.  Hite,  the 
words  "  more  or  less, "  standing  alone,  are 
subject  to  restrictions,  and  that,  where 
a  considerable  deficiency  occurs,  there 
should  be  relief.  Tbe  decree  in  Jolllfe  v. 
Hite  was  as  follows:  "That  In  all  cases 
of  contracts  for  tbe  sale  of  lands  by  the 
specific  number  of  acres,  the  parties  are 
entitled  to  compensation  for  a  deficiency  or 
excess  inthat  quantity  beyond  what  may 
reasonably  be  imputed  to  small  errors 
from  variations  of  instruments  Qr  other- 
wise, the  estimate  being  supposed  to  be 
made  from  mistake  in  the  partins;  and 
are  not  precluded  in  equity  Into  inquiry 
what  was  the  real  contract  by  the  words 
'  more  or  less '  inserted  In  the  deed  of  con- 
veyance. But,  where  the  real  contract 
is  to  sell  a  tract  of  land,  as  it  may  con- 
tain more  or  less,  fully  understood  to  be 
so,  tbe  purchaser  takes  the  tract  at  the 
risk  of  gain  or  loss  by  deficiency  or  excess 
In  the  number  of  acres  contemplated,  and 
neither  can  resort  to  tbe  other  for  com- 
pensation on  tbe  ground  of  either  event; 
and, this  h&ving  been  the  real  contract  be- 
tween the  parties  in  tbe  present  case,  there 
is  no  error  in  the  said  decree.  Therefore, " 
etc. 

Thus,  in  the  two  classes  of  cases  above 
referred  to,  we  have  the  underlying  prin- 
ciples which  govern  courts  of  equity  In 
either  granting  or  refusing  relief  in  case 
of  deficiency  or  excess.  It  will  be  ob- 
served, too,  that  upon  the  question  of  com- 
pensation the  snbtitantial  distinction  is 
between  a  sale  that  is  a  contract  of  haz- 
ard and  one  that  is  not.  In  the  leading 
Virginia  case  of  Blissing  v.  Beatty,.  1  Rob. 
(Va.)  304,  Judge  Baldwin  reviewed  all 
the  prior  decisions  of  this  court  upon  the 
subject  In  band,  and  the  principle  de- 
duced therefrom  was  that  courts  of  equity 
entertain    Jurisdiction    and    grant  relief 


npon  the  ground  of  mistake;    and  this 
whether  the  sale  was  at  a  speciUed  prica 
per  acre,  or  a  sale  of  a  tract  sappoaed  by 
both  parties  to  contain  a  definite  nainber 
of  acres  for  an  aggregate  sam  or  sroM 
price ;  and  that  if.  In  either  ease,  there  waa 
a  mistake  as  to  the  quantity,  equity  will 
g;ive  relief  with  compensation  for  the  ex- 
cess or  deficiency,  as  tbe  case  may  be,  bat 
that  the  right  to  relief,  otherwise  clear, 
may  be  excluded  by  a  stipulatiun,  at  the 
time  of  tbe  sale,  that  the  estimated  quan- 
tity shall  in  any  event  l>e  taken  as  the  act> 
ual  quantity,  the  parties  thus  making  a 
contract    of    hasard.      Judge    Baldwin 
says:  "The  principle  npon  which  equity 
gives  relief  in  cases  of  excess  or  defldencj 
In  the  estimated  quantity  npon  tbe  sale 
of  lands  I  understand  to  be  that  of  mis- 
take, whether  the  mntual  mistake  of  the 
parties,  or  the  mistake  of  one  of  them  oc- 
casioned by  the  fraud  or  culpable  negli- 
.gence  of  the  other.    I  do  not  perceive  any 
other  principle  upon  which  the  Jurisdic- 
tion can  be  founded,  for,  If  there  has  been 
no  mistake  either  in  the  contract  itself 
or  the  execution  of  the  contract,  the  par- 
ties must  stand  upon  their  legal  rights,  to 
be  adjudicated  and  enforced  in  a  legal  fo- 
rum, unless  the  question  should  arise  inci- 
dentally, In  a  court  of  chancery,  in  the 
exercise  of  some  other  branch  of  its  Juris* 
did  ion."    And,  In  the  course  of  his  opin- 
ion,  the  same  learned  Judge  says:  "Tbe 
question  of  compensation  naturally  arises, 
•    •    •    not  in  sales  by  tne  acre,  but  in 
sales  for  a  gross  sum.    In  the  latter  cases, 
the  Inquiry  to  be  made  in  the  first  place 
is  whether  the  parties  made  a  mistaken 
estimate  of  the  quantity  which  Influenced 
tbe   price,   and   then    whether,  notwith- 
standing such    mistaken  estimate,  they 
have  waived  the  right  to  compenaation 
by  an  agreement  of  hasard.    In  the  ab- 
sence of  all  direct  evidence,  the  safest  gen- 
eral rule,  I  think,  is  that  an  estimate  uf  the 
quantity  by  tbe  parties,  whether  la  a  con- 
tract executed  or  a  contract  executory, 
onght  to  be  taken  prtnta-  facie  to  have  in- 
fiuenced  the  price ;  for  quantity  Is  usnally 
an  Important  element  of  tbe  ngreeroent, 
and  can  hardly  be  supposed  to  have  be«m 
disregarded  by  the   parties,  or  to  have 
been  unmeaningly  stated  by  them  in  a  sol- 
emn contract.    As  a  mere  matter  of  de- 
scription  in    a  conveyance,  it  is  for  the 
most  part  useless,  and  more  emphatically- 
so  in  an  executory  contract.    That  the 
statement  of  the  quantity  has  not  gener- 
ally been  regarded  as  a  matter  of  indif- 
ference is  evident  from  the  frequent  Intro- 
duction of  the  additional  words  'more  or 
less,'  tbe  habitual  employment  of  which 
can  be  for  no  other  purpose  than  to  show 
that  the  parties  do  not  Intend  to  bind 
themselves  for  the  precise  number  of  acres 
mentioned,  and  the  effect  which  the  conrts 
have  given  to  these  words,  which  ha  ve  been 
contended  to  cover  only  small  deficiencies 
orexcesses  attrlbutableto  variations  of  in- 
struments and  the  like, and  not  Important 
deviations,   •    •    •  illnstratee  the  strong 
leaning  of  l^econrts  against  tbelnflaenceol  ■ 
a  contract  of  hazard. "  In  order  to  a  )nst 
apprecia  tion  of  these  remarks,  and  In  order 
to  a  proper  application  of  them  In  any 
given  case.  It  Is  important  to  bear  in  mln^ 
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tbat  the  learned  judge  was  conslderlnir  a 
case  in  whlrb  tbere  waa  a  sale  of  a  certain 
tract  of  land  as  to  which  there  was  a  clear 
mipdeacrlptiou  as  to  boandary.  and  in 
which  the  description  as  to  quantity 
called  tor  a  specified  number  of  acres,  with- 
oat  the  addition  ol  thensnal  words  "more 
or  less, "  the  deed  In  that  case  calling  for 
280  acres,  and  the  deficiency  being  27 
acres:  h<nicu  the  propriety  in  that  and 
like  cases  of  applying  generally  the  rule 
tbat  an  estimate  of  the  quantity  by  the 
parties  ought  to  be  taken  prfms./bcle  to 
have  influenced  the  price,  that  being  a 
case  in  which  both  parties  were  mistalcen 
as  to  the  estimated  quantity,  and  in 
which  the  clear  inference  was  that  the  es- 
timate of  quantity  influenced  the  price, 
and  therefore  a  proper  case  for  the  appli-. 
cation  uf  the  general  rule  laid  down  by 
Judge  Baldwin.  But  the  rule  thus  for- 
mulated and  applied  has  no  application  to 
the  case  i>r  a  sale  by  the  tract  containing 
so  many  acres  more  or  lees,  and  where  the 
parties  agree  in  all  events  to  be  governed 
by  the  Riven  estimate,  which  makes  the 
contract  one  of  hasard  as  to  quantity, 
and  necessarily  excludes  the  interposition 
of  equity  on  the  gronnd  of  mistake. 

TcHted  by  these  principles,  the  sole  ques- 
tion to  be  connidered  and  determined  by 
this  court  is,  did  the  circuit  court  err  in 
dissolving  the  injunction  as  to  the  residue 
of  the  Judgment  for  $1,000,  with  Interest 
thereon  from  the  1st  day  of  January,  1884, 
and  the  coats  at  law,  after  allowing  as 
credits  thereon  the  several  sums  men- 
tioned in  Its  decree  as  of  the  dates  speci- 
fied, and  also  the  costs  of  this  suit  in  that 
court?  Or,  in  other  words,  was  the  con- 
tract of  sale  and 'purchase  one  of  a  sale  by 
the  acre,  c>r  was  it  a  sale  in  gross,  or  con- 
tract of  hazard  as  to  quantity?  Itthelat- 
ter,  then  It  is  clear  that  the  appellant, 
Graham,  was  not  entitled  to  an  abate- 
ment of  the  purchase  price  of  the  land  for 
the  alleged  deficiency  of  28  acres. 

Graham  alleges  in  his  bill  that  on  the 
14th  day  of  June,  18S3,  he  purchased  of 
Larmer  a  certain  tract  of  I  nd  in  his  coun- 
ty, being  a  tract  conveyed  to  said  Larmer 
by  his  fa  titer,  the  late  John  Larmer;  tbat 
for  this  tract  of  land  he  agreed  to  pay  the 
sum  of  ttt.OOO,  and  that  he  executed  on  the 
day  of  sale  his  three  bonds  therefor,  one 
for  $4,000,  payable  January  1, 1884,  one 
for  91.000,  payable  January  1,  1K86,  and 
the  other  for  $1,000,  pa.vnhle  on  the  Ist 
day  of  January,  18!<6,  the  last  two  bonds 
bearing  interest  from  January  1,  1884; 
that  at  the  time  of  the  sale  Larmer  repre^ 
seated  to  him  that  the  tract  contained  274 
acres,  and  tbat  Larmer-  then  (on  the  day 
of  sale)  executed  to  him  a  title-bond, 
which  was  drawn  by  the  courses  of  Lar- 
mer's  deed  from  his  father,  and  that  Lar- 
mer subsequently  conveyed  the  land  to 
bim  by  a  deed  drawn  in  conformity  with 
the  title-bond.  Graham  then  alleges  that, 
inasmuch  as  Larmer  executed  his  title- 
bond  and  conveyed  the  tract  in  pursuance 
of  the  deed  to  the  latter  from  his  father, 
and  Inasmuch  as  Lainner's  declarations 
and  representations,  before  and  at  the 
time  of  the  sale,  were  that  the  tract  con- 
tained 274  acres.  It  is  shown  that  the  tract 
was  believed  to  contain  that  number  ol 


acres,  when  in  truth  and  In  fact  it  only 
contained 256  acres,  a  deSciency of  28  acres. 
That  he,  (Graham)  on  the  day  of  sale,  in- 
quired of  his  vendor,  Larmer,  how  many 
acres  there  were  in  the  tract,  and  that 
Larmer  replied,  "274."  That  thereupon  he 
(GrcQiam)  took  out  his  pencil  and  paper, 
and  calculated,  by  dividing  the  price 
asked,  $6,000,  by  274,  the  number  of  acres 
represented,  his  vendor  looking  on  as  be 
figured.  And  that,  when  the  result  was 
ascertained,  one  or  the  other  (Graham 
thinks  it  was  Larmer)  said:  "That  is 
nearly  $2S  per  acre. "  Tbat  Larmer  then 
added:  "That  la  mighty  cheap.  There 
[pointing  to  some  very  fine  land]  is  land 
worth  $50  per  acre."  And  that  he  (Gra- 
ham) then  pointed  to  other  less  valuable 
land,  and  replied:  "There  is  land  not 
worth  near  as  much,  and,  when  you  aver- 
age a  tract  of  land  at  $20  or  $22  per  acre, 
that  is  about  the  worth  of  any  of  our 
lands."  And  that  Larmer  said:  "That  is 
all  I  ask."  That  he  (Graham)  then  said: 
"Are  you  certain  you  have  that  number 
of  acres?"  That  Larmer  replied,  "Every 
foot  of  it,"  and  said:  "Go  with  me  to  the 
house,  and  see  my  deed  from  my  father ;  for, 
before  it  was  conveyed  to  me  by  my  fa- 
ther, he  had  it  surveyed  and  run  out  by 
one  Anderson,  one  of  the  best  surveyors 
in  the  county. "  That  they  went  to  the 
house,  got  the  deed,  saw  that  it  called  for 
274  acres,  more  or  less,  and  that,  upon 
these  stipulations  and  representations,  the 
bargain  was  closed,  and  the  said  title- 
bond  was  drawn  aa  before  stated.  And 
Graham  charges  in  his  bill  that  "said  con- 
tract and  sale  was  made  under  a  mutual 
mistake,  as  he  believes,  of  his  vendor  and 
himself  as  to  the  quantity  of  said  tract;" 
that  be  "  knows  he  was  mistaken  and  de- 
ceived ;  and  that  such  mistake  greatly  in- 
fluenced him  in  the  price  agreed  to  be  paid 
therefor. "  Not  content  with  these  specific 
allegations  in  bis  bill,  Graham  propounds 
to  Larmer  quite  a  number  of  spieclal  inter- 
rogatories, and  among  them  this  one: 
"Did  you  not  see  the  said  Graham  make 
the  calculation  herein  set  forth,  and  see 
the  result,  as  stated  hereinbefore,  to  be 
about  $22  per  acre,  and  did  not  the  con- 
versation us  herein  detailed  occur?  If  you 
deny  that  ft  did,  state  what  did  occur,  and 
what  you  represented  said  tract  to  con- 
tain, and  whether  or  not  you  exhibited 
your  deed,  and  referred  to  Anderson's  sur- 
vey." This  interrogatory  is  broad,  and 
comprehends  everything  alleged  in  the  bill 
touching  the  alleged  representations  made 
by  Larmer  before  and  at  the  time  of  the 
sale,  as  to  the  number  of  acres  in  the  tract. 
Larmer's  answer  is  directly  responaive, 
full,  and  explicit.  After  responding  to  the 
bill  in  other  particulars,  not  here  involved, 
he  says:  "It  is  true  that  the  title-bond 
which  was  drawn  from  the  deed,  and  the 
deed  of  respondent  to  complainant,  rail 
for  274  acres,  more  or  less,  but  it  is  not 
true  that  respondent  made  any  represen- 
tations or  uttered  any  declarations  which 
could,  in  the  least,  lead  complainant  to 
believe  that  the  tract  of  land  ahown  him 
did  actually  contain  that  number  of  acrea, 
or  any  other  certain  number.  That  com- 
plainant did  ask  respondent  how  many 
acrea  there  were  in  the  tract,  to  which  be 
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replied  that  bis  deed  called  for  274,  more 
or  lees,  and  had  been  surveyed  by  Ander- 
son, but  he  did  not  know  how  many  acres 
there  were  In  the  tract.  That  complain- 
ant then  madea  calculation,  and  remarlced 
that  it  was  nearly  f  22  per  acre,  to  which 
respondent  replied :  'It  figures  that,  but 
I  am  not  sellins:  yoa  the  land  by  the  acre. 
I  will  not  vouch  for  the  number  of  acres. 
I  have  been  all  around  the  land  with  you, 
have  shown  yon  all  the  lines  and  courses, 
have  shown  you  the  entire  boundary,  and 
told  you  all  about  it;'  and  again  pointed 
over  it  and  said :  'Now,  yon  see  it ;  if  you 
want  it  for  $6,000,  yon  can  have  it,  and 
not  one  cent  less;  for,' said  he, 'I  can  get 
that  price  any  time  Just  as  It  is,' — and 
wanted  him  to  distinctly  understand  that 
be  was  buying  It  just  as  he  saw  it,  and 
that  respondent  would  not  vouch  for  the 
number  of  acres,  to  which  complainant 
answered:  'I  will  risk  that.'  That  com- 
plainant and  respondent  then  went  into 
the  house,  and  complainant  requested  re- 
spondent to  lock  the  door,  and  have  no 
one  present,  which  was  done;  and  that 
complainant  then  drew  the  title-bond,  exe- 
-cuted  his  notes,  and  the  contract  was 
closed.  That  'this  Is  the  language  used 
by  the  complainant  and  respondent  in  re- 
gard to  the  land,  and  the  language  em- 
ployed by  the  complainant  In  hlH  bill  isnn- 
tme.'"  And  the  respondent  further  an- 
swering "positively  and  emphatically  de- 
nies that  he  said  he  was  certain  his  land 
contained  every  foot  of  274  acres,  and  that 
the  bargain  was  closed  upon  any  such 
stipulations  and  representations."  He 
further  "denies  that  the  contract  and  sale 
were  made  under  a  mutual  mistake  as  to 
the  quantity  of  acres  in  the  tract,  or  any 
other  kind  of  mistake,  and  that  complain- 
ant was  neither  mistaken  nor  deceived, 
and  could  not  have  been  Influenced  there- 
by, tor  as  soon  as  respondent  learned  that 
comv^lalnant  was  setting  np  these  objec- 
tions, and  pretending  dissntisfactlon,  he 
came  from  his  home  in  Bristol,  Tennessee, 
and  went  upon  the  land,  where  complain- 
ant was,  and  told  him  he  understood  he 
'  was  dissatisfied  with  bis  land  trade,  and 
then  and  there  pniposed  to  take  the  land 
back,  and  again  and  again  proposed  to 
take  it  back  and  even  pay  him  a  large  sum 
of  money  to  let  him  have  it  back,  but  com- 
plainant as  often  refused,  and  would  nei- 
ther pay  f(>r  the  land  nor  let  respondent 
have  it  back."  Surely  answer  could  not  be 
more  full,  direct,  and  complete;  and,  as 
under  the  well-established  rule,  the  answer 
must  be  taken  as  conclusive  until  over 
thrown  by  the  testimony  of  at  least  two 
witnesses,  or  of  one  witness,  and  strong 
corroboratlns:  circumstances,  upon  the  bill 
and  anstver  alone,  the  case  is  clearly  with 
the  appellee,  there  being  in  the  entire  rec- 
ord no  testimony  except  that  of  the  appel- 
lant himself ,  and  no  circumstances  serious- 
ly tending,  or  having  any  tendency  what- 
ever, either  to  sustain  the  testimony  of 
the  appellant  or  the  case  as  stated  In  his 
bill,  nor  anything.  In  fact,  unless  It  be  the 
very  feeble  support  to  be  derived  from  the 
mere  descriptive  call  in  the  title-bond  and 
deed  for  274  acres,  "  be  the  eame  more  or 
less. " 
In  the  petition  for  appeal,  and  in  the 


argument  here,  it  Is  insisted,  on  behalf  of 
the  appellant,  that,  while  the  appellee  de  • 
nlea  in  his  answer  the  mataal  mistake 
charged  in  the  bill,  he  admits  it  In  bis  dep- 
osition. This  is  cleurly  a  misapprehen- 
sion of  the  testimony  of  the  appellee.  Ue 
says  nothing  that  can  be  fairly  construed 
into  an  admission  that  the  sale  was  in- 
duced or  the  price  inflaenced  by  any  rantu- 
al  or  other  mistake,  so  that  the  effect  o( 
this  answer  stands  unimpaired  In  this  re- 
spect. Moreover,  not  only  does  the  record 
fail  to  disclose  anything  to  destroy  or  even 
weaken  the  effect  of  the  answer,  bat,  on 
the  contrary,  there  is  abundant  evidence 
to  sustain  it.  The  deposition  of  Thomas 
J.  Larmer,  Sr.,  appears  in  the  record.  Htt 
was  the  father-in-law  of  the  appellant, 
Oniham,  and  the  uncleof  the  appellee  L4ur- 
mer.  He  was  aged,  physically  infirm,  and 
unable  to  attend  court,  and  hence  this  dep- 
osition was  taken  In  the  action  at  law 
between  the  same  parties,  and  touching 
the  same  subject-matter  here  involved. 
He  relates  a  conversation  between  Gra- 
ham and  himself,  at  the  honse  of  the  lat- 
ter. In  which  Graham  distinctly  stated  to 
him  that  he  bought  the  land  in  qnestton, 
not  by  the  acre,  but  by  the  boundary,  and 
only  claimed  by  the  boundary.  Tha  t  £.  B. 
Larmer,  the  appellee,  took  him  and  showed 
htm  around  the  boundary,  and  reserved 
none  of  it,  but  that  Thomas  (meaning  T. 
J.  Larmer,  Jr.,  a  brother  of  the  api>ellee,) 
was  then  claiming  a  little  scrap  that  Em- 
met (meaning  the  appellee)  had  sold  him. 
That  witness  said  to  Graham:  "Thomas 
will  let  you  have  a  little  piece  somewhere 
else, and  havnnodlfllculty  about  It."  And 
Graham  said  he  would.  Tiiat  Graham 
told  witness  that  he  gave  f  6,000.  That  be 
said  nothing  about  buying  by  the  acre. 
but  only  mentioned  that  tbedeed  called  for 
270  acres;  but  that,  after  he  had  looked 
at  the  boundary,  he  thought  there  was 
more  land  and  a  better  bargain  than  he 
thought  it  was.  When  Graham  had  this 
conversation  with  his  own  father-in-law, 
he  doubtless  had  not  conceived,  much  less 
matured,  his  after-developed  scheme  for 
procuring  an  abatement  of  the  purchase 
price,  upon  the  bare  assumption  of  the 
ground  of  mutual  mistake  as  to  quantity. 
Other  wltnesbes,  notably  T.  J.  Larmer, 
Jr.,  and  M.  C.  Parsons,  testify  to  hearing 
a  conversation  between  the  appellant  and 
appellee  on  the  land  In  question,  when,  or 
not  very  long  after,  It  was  known  that 
Grnham  was  purposing  to  ask  for  an 
abatement  of  the  price  he  had  aereed  to 
pay  Larmer,  in  which  conversation  Gra- 
ham, in  effect,  admitted  that  he  had  not 
purchased  the  land  by  the  acre,  bat  by 
the  boundary,  and  that  Larmer  offered 
then  to  take  the  land  back,  and  offered  to 
pay  Graham  a  considerable  sum  of  money 
to  let  him  have  it  back,  but  that  Graham 
refused.  Again,  at  the  very  time  that 
Graham  was  maturing  his  plans  for  an 
abatement  of  purchase  money,  he  was  de- 
linquent in  making  his  payments  for  the 
land  according  to  his  contract,  and  was 
the  recipient  of  favors  at  the  hands  of 
Larmer,  In  the  shape  of  the  extension  of 
the  terms  of  pa,vment,for  which,  it  is  true, 
be  paid  the  trifling  consideration  of  2  per 
cent,  in  excess  of  the  lawful  interest,  to 
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the  extent  of  which,  ainonK  other  things, 
an  abatement  has  been  decreed  htm;  and 
the  reHef  granted  him  is  certainly  all,  to 
say  the  least,  that  he  can  Juntly  demand. 
Again,  daring  the  period  of  extended  in- 
dulgence by  Larmer,  Graham  procured  an 
ex  parte  survey,  by  which  the  deficiency 
of  28  acres  was  dtact)vered.  When  asked 
by  Thomas  J.  Larmer,  an  adjoining  land- 
owner, why  he  was  having  the  purvey 
made,  he  answered  that  his  object  was  to 
ascertaia  the  true  quantity,  so  as  to  have 
his  land  properly  listed  for  taxation.  Yet, 
after  thus  ascertaining  the  deficiency,  he 
made  large  payments  to  his  vendor,  and 
accepted  from  him  a  deed  in  pursuance  of 
the  title-bond.  These  circumstances,  talt- 
en  all  together,  afford  strong  presumptive 
evidence  that,  so  far  from  the  sale  and  pur- 
chase having  been  msda  under  a  mutual 
mistake  entitling  the  purchaser  to  compen- 
sation, it  was  mutually  understood  and 
agreed  between  vendor  and  purchaser  to 
be  a  contract  of  hazard  as  to  quantity, 
precluding  the  idea  of  compensation  to 
either,  in  case  of  excess  ordeficiency.  The 
decree  of  the  circuit  court  is  right,  and 
must  be  afiQ  rmed. 

1(87  V«.  186)  ~~~~ 

Norfolk  &  W.  R.  Co.  v.  Read  et  al. 
(Supreme  Court  c/  Appeait  cf  ViirgMa.    Deo. 

CONSECTINO  CaRRIEBS — ASSIOITOBNT — ^WlTNBSS. 

1.  Where  a  contract  for  the  transportation  of 
goods  over  connecting  lines  of  railway  is  made 
with  one  railway  company  as  the  agent  of  the 
other,  and  the  latter  company  transports  the 
goods,  and  collects  the  freight  thereon.  It  cannot, 
when  sued  for  injury  done  to  the  goods  by  its 
servants,  deny  the  authority  of  the  other  com- 
pany to  make  the  contract  for  it. 

a.  A  right  of  action  against  a  common  carrier 
far  injury  to  goods  while  in  transit  is  assignable. 

3.  Where  such  a  right  of  action  Ims  been  as- 
signed, the  fact  that  the  suit  is  thereafter  prosecnt- 
ed  in  tAename  of  the  assignor,  a  married  woman, 
fwtbe  benefit  of  the  assignee,  does  not  disqualify 
the  hostKud  of  the  assignor  from  testifying  in  the 
case,  as  the  latter  parted  with  all  her  interest  in 
the  action  by  the  assignment. 

T.  J.  KJrkpaMck,  for  plaintiff  in  error. 
J.  H.  H.  FIggatt  and  G.  W.  &  L.  C.  Bans- 
broagb,  for  defendants  in  error. 

Lact,  J.  This  Is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Botetourt 
county  on  the  30th  day  of  October,  1889. 
The  case  is  as  follows:  In  the  month  of 
October.  1888,  the  agent  of  the  plaintiff  in 
the  court  below,  and  her  husband,  went 
to  the  office  of  the  defendant  company,  the 
plaintiff  in  error  here,  in  the  city  of  Phila- 
delphia, and  lilred  a  car  to  carry  certain 
goods  from  Philadelphia,  by  way  of  con- 
necting lines,  to  Blue  Bidge  Springs  In  Vir- 
ginia. That  the  price  mutually  agreed  on 
was  f  68.  That  this  was  paid,  and  the 
car  loaded  in  Philadelphia,  under  the  su- 
pervision of  the  railroad  company'sagent. 
That  no  objection  was  made  to  the  man- 
ner of  loading,  nor  to  the  kind  of  freight 
put  into  the  car  at  the  time,  but  that  after 
the  car  had  been  loaded,  and  turned  over 
to  the  company  for  dispatch  to  Its  destina- 
tion, in  Virginia,  the  company  opened  and 
partially  unloaded  the  said  car,  and  put 
the  goods  taken  out  of  this  car  into  an- 


other car,  and  dispatched  both  together 
to  Virginia,  making  a  senarate  and  addi- 
tional charge  for  the  goods  so  removed 
and  transferred  to  another  car,  upon  the 
ground  that  they  did  not  belong  to  the 
class  of  freight  for  which  the  special  rate 
of  $68.  to  the  car-load  had  been  granted, 
bcause  they  were  properly  regarded  as 
merchandise  and  not  household  effects.  It 
is  an  inference  fairly  deduclble  from  the 
evidence  that  the  car  in  question,  the  first 
car  loaded,  as  mentioned,  came  safely  to 
Roanoke  city,  without  accident ;  that,  at 
this  point.  It 'seemed  proper  to  transfer 
.  the  car  In  question  from  the  trucks  or  run- 
ning-gear upon  which  it  had  come  from 
Philadelphia  to  and  upon  trucks  situat- 
ed upon  the  Norfolk  &  Western  Ballroad, 
of  a  different  gauge,  by  means  of  a  hoist- 
ing-machine arranged  for  the  purpose; 
that,  in  making  the  transfer,  the  long 
Iron  bolt,  of  great  sise  and  strength, 
which  held  the  said  car  In  place  upon  the 
trucks,  in  settling,  missed  the  socket  in 
the  iron  axle,  and  by  the  weight  of  the  car 
was  driven  up  through  the  bottom  of  the 
car,  a  considerable  distance  through  the 
packed  goods  therein,  and  the  car  could 
not  now  therefore  be  fastened  to  the  axle 
until  this  pin  was  driven  down  again.  To 
do  this,  the  car  seals  were  broken,  the 
doors  opened,  and  the  goods  removed, 
and  the  pin  driven  down  intoits  place,  and 
the  car  sent  forward  to  Its  destination,  at 
Blue  Ridge  Springe,  with  one  of  the  doors 
open,  and  the  other  deated,  but  unsealed. 
The  plaintiffs'  agent,  receiving  notice  of 
the  arrival  of  this  car,  went  in  with  hands 
to  unload  it,  when  he  found  things,  as  he 
stated,  in  Indescribable  coiifuslon.  Pack- 
ages had  been  opened;  paperand  contents 
scattered  about;  empty  drinking-glassea 
broken,  and  stained  with  liquor;  pack- 
ages containing  llquoremptied  ;  tapestries, 
curtains,  and  other  embroideries  mixed 
up  with  books,  kitchen  utensils,  glass- 
ware, vases,  furniture.  Ink-buttles,  wine- 
bottles,  all  In  a  heap;  and  the  contents  of 
the  wardrobe-closet,  which  had  been  laid 
on  the  floor  of  the  car,  fastened  down  and 
packed  with  a  miscellaneous  quantity  of 
small  articles,  and  through  which  the 
above-mentioned  Iron  coupltng-pih  had 
been  driven,  were  pulled  out  and  scattered 
about,  and  through  the  door  of  the  ward- 
robe protruded  the  said  couplIng-pln,  and 
the  appearance  indicated  that  these  things 
had  been  thrown  about  In  order  to  get  at 
the  coupling-pin;  private  papers  scattered 
all  over  the  car,  and  the  library  of  books 
tumbled  about,  and  these,  with  curtains 
and  other  fancy  goods,  were  tumbled  up 
with  mucilaginous  liquors,  ink  from  a 
broken  iuk-bottle,  and  covered  with  coal 
dust:  and  the  damages  declared  to  be 
$8,394.  This  was  the  plaintiffs'  evldence,and 
the  defendant  company  resisted  the  demand 
with  counter-evidence,  the  object  of  which 
was  to  Impeach  the  witness  chiefly  relied 
on  by  the  plaintiff,  and  made  an  effort  to 
exclude  his  evidence,  upon  the  ground  of 
his  wife's  interest,  bnt  the  court  admitted 
the  evidence,  upon  the  ground  that  the 
wife  had  parted  with  her  interest,  and 
had  no  Interest ;  and  the  Jury  rendered  a 
verdict  for  the  plaintiff,  and  assessed  her 
damages  at  $2,250,  which  verdict  the  court 
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refused  to  set  aside  npon  the  motion  of  the 
defendant,  and  i-endered  Judgment  there- 
upon in  accordance  therewith.  There- 
upon the  defendant  company  applied  for 
and  obtained  a  writ  of  ernir  to  thlscourt. 

The  first  ground  of  error  assigned  here 
is  that  the  circuit  court  erred  In  its  action 
In  overruling  the  demurrer  of  the  defend- 
ant to  the  declaration,  but  we  perceive  no 
defect  in  the  declaration,  and  there  was  no 
error  In  this. 

The  second  assignment  of  error  is  that 
the  clrcultcourt  refused  to  arrest  thejudg- 
paent  upon  the  ground  that  the  evidence 
shows  that  the  contract  was  not  made 
with  the  defendant  company,  but  with 
the  Pennsylvania  Railroad  Company,  In 
the  city  of  Philadelphia.  But  It  is  evident 
that  this  contract  was  made  through  an 
agent  of  the  defendant  company,  and  that 
the  defendant  company  not  only  partlci- 

gated  therein,  but  iiresented  a  bill  at  Bine 
idge  Springs,  the  end  of  the  trip,  for  com- 
pensation for  the  freight  In  the  other  car, 
couipanion  to  the  one  injured,  and  accept- 
ed the  compensation  paid  for  the  latter, 
and  claimed  the  benefit  of  this  contract, 
and  moreover,  caused,  through  its  serv- 
ants,  all  the  injury  that  was  done.  It 
being  admitted  that  the  car  came  through 
to  the  defendant  company's  line  atRoa- 
notce  sealed  op,  and  In  good  condition, 
there  being  no  hint  by  the  defendant  com- 
pany of  any  injnry  whatever  inflicted  be- 
fore the  car  teacbed  Roanoke,  and  after 
verdict,  it  is  too  late  for  the  defendant  to 
disclaim  the  contract  with  which  it  is  thus 
connected. 

The  third  assignment  of  error  is  that 
the  circuit  court  of  Botetourt  county  erred 
in  its  action  in  overruling  the  motion 
of  the  defendant  company  to  exclude  the 
evidence  of  the  witness  Bead,  who  was 
the  husband  of  the  owner  of  the  goods  at 
the  time  they  were  shipped,  and  when  the 
suit  was  brought.  This  claim  ban,  how- 
ever, been  assigned  by  the  plaintiff,  and 
was  so  assigned  for  value  before  the  objec- 
tion taken  to  the  admissibility  of  her  hus- 
band as  a  witness.  Before  this  assign- 
ment, or,  to  state  it  differently,  while  the 
wife  WAS  interested  in  the  result  of  the 
suit,  or  any  recovery  which  might  be  had 
therein,  the  husband  was  beyond  doubt 
incapable  of  testifying  as  a  witness  In  the 
case,  because  uf  the  wife's  IntereHt.  This 
is  well  settled  by  repeated  decisions  of  this 
court.  See  Railroad  Co.  v.  Prlndle,  82 
Va.  122,  and  the  cases  there  cited;  also 
the  later  case,  Wita  v.  Osburn,  83  Va.  227, 
2  S.  E.  Rep.  33;  Keagy  v.  Trout,  85  Va. 
390,  7  S.  E.  Rep.  329.  Butlf  the  chose  in  ac- 
tion Jn  question  was  assignable,  it  Is 
clear  that  the  wife's  Interest  ceased  upon 
its  execution,  and  there  is  no  valid  ground 
to  object  to  the  admission  in  evidence  of 
the  testimony  of  the  husband,  while  a 
right  of  action  for  mere  personal  torts, 
such  as  assault  and  battery,  false  impris- 
onment, malicious  prosecution,  defama- 
tion,' and  deceit,  which  die  with  the  party, 
and  do  not  survive  to  the  personal  repre- 
sentative, cannot  be  assigned.  Comegys 
T.  Vasse,  1  Pet.  213;  Borst  v.  Baldwin,  80 
Barb.  182;  Rice  v.  Stone,  1  Allen,  666;  Dev- 
lin V.  Mayor,  63  N.  Y.  8;  Meech  v.  Stoner, 
IP  N.  Y.  26;  Code  Va.  1873,  c.  145,  §5  8-10. 


A  right  ot  action  to  recover  damages  for 
an  injury  to  property,  real  or  personal, 
may,  however,  be  assigned.  Qlllet  t. 
Fairchild,  4  Denio,  80;  Hudson  v.  Plets,  U 
Paige,  180;  McBride  t.  Bank.  26  N.  Y.  456; 
North  T.  Turner,  9  Serg.  &.  R.  244;  Lacard 
V.  Wheeler,  22  Gal.  142.  See  on  this  sab- 
Ject,  for  a  complete  treatise,  1  Am.  &  Bag. 
Enc.  Law,  "Assignments,"  p.  832.  And  it 
may  b^  said  generally  that  every  demand 
connected  with  a  right  of  property,  real 
or  personal,  may  he  assigned,  and  it  seems 
that  all  rights  of  action  which  would  sur- 
vive to  the  personal  representative  may 
be  assigned.  Butler  t.  Railroad  Co.,  22 
Barb.  110;  Patten  v.  Wilson,  34  Pa.  St.  299; 
Jordan  v.  OiUen,  44  N.  H.  424.  And  a 
right  of  action  against  a  common  carrier 
for  not  delivering  goods  is  such  a  ri^t  of 
action  as  Is  Hssignable.  Jordan  y.  Qillen, 
supra;  1  Chit.  Pi.  68;  Chamberlain  v.  Will^ 
lamson,2  Manle  &  8.408;  North  v.  Tamer, 
9  Serg.  &  R.  244.  In  the  case  of  Hodgman 
V.  Railroad  Corp.,  7  How.  Pr.  492,  Habbis, 
J.,  said :  "At  common  law,  no  mere  right 
of  action  was  assignable  so  as  to  pass  the 
legal  right  to  the  assignee,  when  it 
affected  the  estate  of  the  assignor,  though 
the  legal  right  still  remained  in  the  assign- 
or, so  that  the  action  must  bo  prosecuted 
in  his  name,  the  court,  exercising  its  equity 
powers,  would  protect  the  right  of  the  as- 
signee. When  the  right  ot  action  Is  of 
such  a  nature  as  not  to  be  the  subject  of 
contract,  as  In  the  case  of  personal  or  rel- 
ative rights,  it  cannot  be  assigned.  The 
action  can  only  be  maintained  by  the  par- 
ty who  has  been  injured,  and.  when  he 
dies,  the  right  of  action  dies  also.  On  the 
other  hand,  when  the  injury  affects  the 
estate,  rather  than  the  person,  when  the 
action  is  brought  for  damages  to  the  es- 
tate, and  not  for  personal  suffering,  the 
right  of  action  may  be  bought  and  eold. 
Of  coarse  such  a  right  of  action  is  assign- 
able. "  People  T.  Common  Pleas,  19  Wend. 
73 ;  Comegys  v.  Vasse,  1  Pet.  21S,  opinion 
of 'Stort,  J.  as  to  the  question  whether  a 
mere  right,  acf  litem,  tor  unliquidated  dam- 
ages based  upon  a  tort,  can  be  lawfully 
assigned.  "This question, "says  Nebmith, 
J.,  in  Jordan  v.  Glllen,  supra,  (decided  In 
1862,)  "has  recently  been  decided  in  the 
affirmative  in  the  state  of  New  York. 
There  it  has  been  held  that  merely  person- 
al actions,  which  die  with  the  person,  are 
not  assignable,  but  actions  for  taking  and 
converting  personal  property,  or  for  in- 
jury to  personal  properly,  are  assignable; 
and  it  seems  generally,  all  such  rights  of 
action  for  a  tort  as  would  survive  to  the 
personal  representative  may  be  assigned 
BO  as  to  pasB  nil  interest  to  an  assignee, 
which  he  can  now  assert  under  the  Code 
in  a  civil  action  in  his  own  name  as  he 
might  in  a  common-iawcourt  in  the  name 
of  tiie  assignor. "  TTnderthe Virginia  Code 
in  force  when  this  action  was  instituted, 
such  assignee  could  not  sue  at  law  in  his 
own  name,  sticb  being  the  cummon-law 
rule;  and  chapter  141,  §  17,  provides  only 
for  the  cases  of  the  designated  "assignee 
of  any  bond,  note,  or  writing  not  negotia- 
ble, "  who  is  thereby  authorised  to  sao  In 
his  own  name  In  the  designated  cases 
This  aesignment  was  proved  In  the  circuit 
court,  and  the  suit  proceeded  in  the  nvnie 
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of  the  aastgnor  tor  the  benefit  and  at  the 
cost  of  the  asfliRnee,  and  to  tbta  tb«re  was 
DO  valid  objection.  The  wife  having  no 
Interest  in  the  anit,  there  was  no  valid  ob- 
jection to  the  testimony  of  the  bnsband. 

We  perceive  no  objection  to  the  ioHtruc- 
tlons  given  by  the  court.  The  principles 
they  enunciate  are  established  and  settled, 
and  the  first  instruction  of  the  plaintiff 
was  properly  refused,  and  this  may  be 
said  of  the  third,  and  fourth  instructions. 
There  was  no  error  in  the  action  of  the 
court  in  giving  or  refusing  any  of  these  in- 
structions of  which  the  plaintiff  In  error  can 
complain,  the  court  having  followed  the 
casiB  of  McCounell  v.  Railroad  Co.,  9  8.  £. 
Rep.  1006. 

And  there  was  no  error  in  the  action  of 
the  court  In  refusing  to  set  aside  the  ver- 
dict, and  grant  a  new  trial.  The  damages 
were,  beyond  a  doubt,  caused  by  the  neg- 
ligence of  the  defendant's  servants:  and, 
if  the  damages  assessed  were  too  large, 
there  was  evldi^nce  before  the  jury  tending 
to  prove  an  even  greater  amonnt  of  dam- 
age, and  the  jury  were  the  proper  triers  of 
the  weight  to  be  given  to  the  testimony 
of  witnesses.  There  was  evidence  tending 
to  dlsfcredit  the  plaintiff's  witness,  but  the 
jury  found  otherwise,  and  their  decision 
upon  this  question  of  credibility  is  final. 
Upon  the  whole  case,  we  think  there  is  no 
error  in  the  judgment  complained  of,  and 
the  same  must  be  afllrmed. 

(87  Va.  162) 

Meek  t.  Sfraobeb  et  al. 
tSujrreme  Court  vf  .ilpp«al«  of  Firginta.    Deo. 

Equitt  —  Favtrs  —  Pbactics  —  JuBUDionoN — 
PLK&nnra — ^Vskdob  t»p  VsmBs— Friud— Ar- 

FSAI> 

1.  la  ssolt  by  the  vendee  of  land  foran  sbste- 
ment  in  the  purchase  price  on  account  of  defl- 
oienoy  in  the  qnantity  of  the  land,  a  person  who, 
though  not  named  in  the  contract  of  sale,  was, 
as  tlM  vendor  knew,  to  receive  part  of  the  land, 
and  who  gave  his  bond  for  part  of  the  purchase 
money,  is  a  proper  party  defendant;  and  <it  is 
proper  to  Qvermle  the  vendor's  demnrrer  to  the 
Dill  tat  misjoinder  of  snoh  defendant 

3.  Where  the  groand  of  relief  in  snoh  soit  is 
that  the  vendor  frsadalently  misrepresented  the 
qnanti^  of  land  in  the  tract  sold,  the  tact  that 
plaintiff  lias  an  adequate  remedy  at  law  does  not 
oast  a  court  et  equity  of  Inrisdiction,  since  fraud 
is  an  original  ground  of  equitable  Jurisdiction. 

8.  In  such  suit,  an  allegation  that  defendant 
assured  plaintiff  that  the  tract  contained  800 
acres,   of  which  800   acres  were  cleaired;   that 

Slaintiff  relied  on  such  assurance,  and  was  in- 
uced  thereby  to  make  the  purchase;  that  this 
assurance  was  false,  in  that  the  tract  contained 
less  than  TOO  acres,  of  which  only  about  168  acres 
were  cleared;  and  that  defendant  knew  that  his 
aosurance  was  false  when  he  made  it, — is  a  soffl- 
cieatly  clear  and  specific  charge  of  frand. 

4.  Where  the  defendant  to  such  suit  alleges 
in  his  answer  that  there  was  a  defect  in  the  title 
to  certain  property  which  he  received  in  exchange 
for  the  land  sold,  but  does  not  allege  that  his 
possession  of  snoh  property  has  been  disturbed, 
and  neither  files  a  cross-bill  nor  asks  that  his 
answer  be  treated  as  sach,  he  cannot  complain 
because  an  exception  to  that  part  of  his  answer 
is  sustained,  especially  when  the  final  decree  is 
made  without  prejudice  to  his  right  to  sue  on  ao- 
eonnt  of  such  allied  defect. 

5.  Where  the  answer  to  a  suit  in  equity  is 
not  sworn  to,  and  the  evidence  contained  in  the 
depositions  is  conflicting,  the  court  may,  of  Its 


own  motion,  direct  an  lame  to  be  tried  on  the 
common- law  side  of  the  court. 

ft,  Where  the  issue  is  whether  the  vendor  of 
land  made  false  and  fraudulent  misrepre&enta- 
Uons  as  to  the  quantity  of  land  in  a  tract  sold, 
and  the  evidence  clearly  shows  that  the  repre- 
sentations, if  made,  were  false,  and  several  wit- 
nesses swear  that  they  were  made,  a  verdict 
finding  that  the  vendor  made  such  representations 
will  not  be  set  aside  on  appeal,  though  the  evi- 
dence on  which  it  is  based  is  contradicted  by  the 
evidence  of  the  other  party. 

7.  Where,  by  reason  of  a  confilot  in  the  evi- 
dence, an  issue  is  directed  out  of  chancery,  the 
solution  of  which  depends  on  the  credibility  of 
witnesses,  a  decree  based  on  the  verdict  will  not 
be  reversed  because  of  errors  occurring  in  the 
rulings  on  evidence  or  the  chaive  to  the  jury, 
when  it  appears  from  all  the  evidence,  including 
that  which  has  been  rejected,  that  the  verdict  is 
right  Following  Snouffer  v.  Hansbrough,  79 
Va:  166. 

8.  C.  Orabam  and  R.  R.  Benry,  for  ap- 
pellant.   Wttliama  A  Bro.,  for  appellees. 

RiCBABDSON,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Tasewell 
county,  rendered  on  tbe7tb  day  of  Novem- 
ber, 18S9,  in  the  chancery  cause  wherein 
William  L.Sipracber  was  complainant  and 
Joseph  Meek,  the  appellant,  and  Joseph 
B.  Qreever  were  defendants.  The  case 
was  as  follows :  On  the  10th  day  of  De- 
cember, 18H6,  an  exchange  of  lands  in  said 
connty  was  made  between  Meek  and 
Spracher,  the  former  receiving  a  tract  of 
land  in  Burk's  Garden  and  the  bonds  of 
Spracher  and  Oreever  for  $2^800,  in  ex- 
change for  a  tract  of  Innd  lying  on  Blue- 
stone  river,  near  the  town  of  Graham,  at 
the  junction  of  the  New  River  and  the 
Clinch  Valley  branches  of  the  Nbrfolk  & 
Western  Railroad.  The  parties,  respect- 
ively, made  to  each  other  conveyances  of 
those  tracts  of  land.  At  the  time  of  the 
exchange,  Spracher  agreed  that  Gruever 
should  have  one-third  of  a  designs  ted  part 
of  the  Bluestone  tract,  and  of  this  agree- 
ment Meek  was  cognisant.  In  October, 
1886,  Spracher  filed  bis  bill  against  Meek 
and  Greever,  in  which,  in  addition  to  the 
foregoing,  the  following  facts  were  set 
forth :  That,  at  the  time  of  the  exchange. 
Meek  represented  to  Spracher  and  Greever 
that  the  Bluestone  tract  contained  800 
acres  in  the  aggregate,  and  assured  them 
that  there  were  800  acres  of  cleared  land 
within  the  boundary,  sonth  of  Stoney 
Ridge,  the  most  valuable  part  of  the  tract. 
It  was  on  this  part  the  complainant  ex- 
pected to  live  with  his  family,  it  being  ac- 
cesHlble  to  Graham  by  the  turnpike  run- 
ning through  it.  And  it  was  on  this  part 
also  that  Qreever  was  to  get  his  portion. 
and  on  which  he  designed  to  Iocs  te  his 
high  school,  his  profession  being  that  of  a 
teacher.  Meek  positively  assured  them 
that  the  tract  contained,  on  the  south  of 
Stoney  Ridge,  300  acres,  that  It  had  been 
surveyed  by  Alexander  St.  Clair  and  others 
when  efforts  were  being  made  to  have  the 
Soutb-West  Virginia  Lunatic  Asylum 
located  at  Graham;  that  the purchasprs 
relied  implicitly  on  Meek's  assurances  as 
to  the  area  of  the  entire  tract  being  KQl) 
acres,  and  that  SOO  acres  thereof  on  the 
south  side  of  Stoney  Ridge  was  cleared 
land;  that  they  were  thereby  induced  to 
make  the  exchange  or  purchase,  and  that. 
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without  Buch  repreeentatlon  and  reliance, 
they  would  not  have  made  the  same;  that 
In  order  to  ascertain  the  amount  of  boot 
which  the  one  party  should  pay  the  other, 
Meelc  priced  bis  Blnestone  tract  In  three 
parcels,  the  said  SOO  acres  ol  cleared  land 
at  $91)  per  acre,  another  part  as  200  acres, 
at  $12,  and  the  third,  as  800  acres,  at  $8 
per  acre,  making;  $13,600,  from  which  Meek 
dedncted  $800  at  the  instance  of  Spracher. 
The  bill  further  sets  forth  that  the  said  rep- 
resentations of  Meek  were  false,  and  that 
he  knew  them  to  he  fnlne  when  he  made 
them,  and  that  neither  St.  Clair  nor  any 
one  else  connected  with  the  said  asylum 
ever  represented  to  Meek  that  the  bound- 
ary south  of  said  ridge  contained  300  acres 
of  cleared  land,  and  the  bill  charges  that 
the  same  contains,  by  actual  survey,,  only 
158  acres,  showing  a  deficiency  of  14a  acres, 
for  which  the  complainant  was  entitled 
to  compensation  at  the  contract  price  of 
$30  per  acre.  Me  also  charges  that  a  por- 
tion of  said  tract  containing acres 

was  claimed  by  two  persons,  McDonald 
and  Bane;  and  in  conclusion  the  bill 
prays  that  said  Meek  and  Greever  be 
made  parties  defendant,  and  be  required 
tp  answer  the  same,  but  waiving  answers 
under  oath,  and  that  compensation  for 
the  deficit,  142  acres,  be  decreed  to  the 
complainant,  and  for  general  relief. 

Meek  demurred  to  and  answered  the  bill. 
By  his  answer  he  denied  that  he  had  had 
anything  to  do  with  his  co-defendant, 
Greever,  in  the  transactionielcept  to  accept 
his  bonds  for  the  $2,300,  mentioned  in  the 
bill.  Headmits thattbedeedconveyingthe 
Bluestone  land  to  him  calls  for  800  acres, 
more  or  less,  as  also  does  the  title  bond 
and  the  deed  whereby  he  conveyed  the 
same  to  Spracher,  but  states  that  he  told 
the  complainant  that  he  would  rate  the 
«aid  tract  in  the  exchange  at  only  700 
acres,  and  that  when  the  title-bond  was 
executed,  complainant  said  hu  wanted  it 
to  cover  all  of  the  land  which  the  deed  to 
respondent  called  for.  He  denied  that  he 
had  represented  that  there  were  800  acres 
of  cleared  land  south  of  the  ridge,  but 
thinks  that  he  may  have  said  there  were 
300  acres  of  land  south  of  the  ridge,  and 
that  Alexander  St.  Clair  had  perhaps  esti- 
mated it  at  that  quantity.  He  sets  up  as 
a  defense  the  allegation  that  Spracher  had 
ample  time  to  judge  fully  of  the  land,  its 
quality,  and  its  quantity;  that  he  and 
Greever  had  actually  measured  the  lines 
and  run  around  the  land,  and  had  as  much 
opportunity  to  know  it  as  he  had.  And 
in  conclusion  he  Intimates  a  doubt  as  to 
the  validity  of  the  title  to  a  part  of  the 
land  received  by  him  in  exchange,  and  a 
desire  to  have  an  investigation.  Greever 
did  not  answer.  In  January,  1888, deposi- 
tions having  been  taken  on  both  sides,  the 
circuit  court  entered  a  decree  directing  the 
surveyor  of  Tasewell  county  to  go  upon 
the  land  conveyed  by  Meek  and  wile  to 
Spracher,  by  deed  dated  18th  December, 
18S5,  and  make  a  survey  of  the  tract,  and 
of  the  part  lying  south  of  Stoney  Ridge, 
showing  how  mach  is  cleared.  The  order 
was  executed  and  report  thereof  made  to 
court.  In  May,  1888,  the  cause  came  on 
upon  the  papers  formerly  read,  together 
with  the  depositions  and  the  report  ol'suiv 


yey  and  plot,  when  the  court  entered  a  de- 
cree overruling  the  demurrer,  and  direct- 
ing issues  to  determine— J^ret.  whether 
Spracher  was  induced  to  purchase  the  said 
land  by  fraud  or  misrepresmtationa  made 
to  him,. or  his  agent,  by  Meek;  and,  aeo- 
ODd,  if  so,  what  damages  Spracher  sus- 
tained in  consequence  thereof;  prescribing 
that  at  the  trial  Spracher  should  be  the 
plaintiff,  and  deferring  the  decision  of  all 
other  questions  until  the  verdict  should  be 
rendered  and  approved.  At  the  trial,  the 
plaiotifl  Spracher  asked  for  eight  instruc- 
tions, seven  of  which  the  court  gave  to  the 
Jury  as  asked,  and  gave  the  eighth  instrnc- 
tion,  with  a  modification,  to  which  action 
of  the  court  the  defendant  Meek  excepted. 
The  jury  returned  their  verdict  in  favor  of 
the  plaintiff  Spracher  on  the  issues  afore- 
said, and  assessed  bis  damages  at  $8,83A 
the  value  of  the  deficiency  of  127.65  acres 
at  $30  per  acre.  The  defendant  Meek 
moved  the  court  to  set  a^lde  the  verdict, 
which  motion  the  court  overruled,  and 
gave  judgment  according  to  the  finding  of 
the  jury ;  to  which  action  of  the  court  the 
said  defendant  excepted,  and  prayed  the 
court  to  certify  all  the  evidence  Inth^  case, 
which  was  accordingly  done.  The  verdict 
of  the  jury  upon  the  issues  directed  having 
been  certified,  and,  when  corrected  In  a 
slight  particular,  duly  approved,  the  cir- 
cuit court,  at  the  November  term,  1889, 
adjudged  that  the  complainant  Spracher. 
for  the  benefit  of  himself  and  the  defendant 
Greever  is  entitled  to  have  an  abatement 
of  the  price  of  the  Bluestone  tract  as 
agreed  upon  In  the  purchase  and  exchange 
with  Meek,  to  the  extent  of  the  vaine  ol 
$127.65  acres  of  cleared  land,  lying  sonth  of 
Stoney  KIdge,  at  $80  per  acre,  the  same  be- 
ing the  value  of  the  deficiency  in  the  300 
acres  of  cleared  land  as  represented  by 
Meek ;  and  also  to  a  further  abatement  of 
the  purchase  price  to  the  extent  of  the 
value  of  15.59  acres,  the  same  being  thedel- 
iclt  in  the  putslde  land  sold,  and  said  val- 
ue being  the  average  value  of  the  whole 
outside  lands  sold,  to-wit,  $9.60  per  acre; 
and  at  the  same  time  decreed  -that  the 
complainant, for  the  benefit  of  himself  and 
said  Greever,  recover  of  the  defendant 
Meek  $8,832,  and  also  the  sum  of  $158.65, 
these  sums  being  the  value  of  said  defi- 
ciencies respectively,  and  the  costs  of  the 
suit,  which  recovery  is  to  be  set  off,  so  far 
as  necessary,  against  any  outstanding 
bonds  of  Spracher  or  Greever,  or  both  of 
these,  for  the  unpaid  purchase  money  on 
the  difference  in  the  exchange  of  lands. 
From  this  decree  the  defendant  Meek  ap- 
pealed. The  errors  assignefl  by  counsel 
for  the  appellant  point  out  the  grounds  of 
contention  in  this  court. 

The  first  assignment  is  that  the  court 
below  erred  in  overruling  the  demurrer  to 
the  bill,  because  of  the  misjoinder  of 
Joseph  B.  Greever  as  a  party  defendant, 
and  because  the  fraud  and  misrepresenta- 
tions set  forth  in  the  bill  are  not  Clearly 
charged,  and  because  there  was  an  ade- 
quate remedy  at  law.  The  grounds  of  er- 
ror will  be  considered  in  the  order  In  wbicii 
they  are  stated. 

1.  As  to  the  misjoinder  of  Greever,  it  is 
the  general  rule  in  equity  that  all  persona 
Interested  in  the  subject-matter  of  the  bill. 
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and  whicb  are  Involved  In  and  affected  by 
the  result  of  the  Ruit,  must  be  made  par- 
ties. Oreerer  bad  an  Interest  in  the  land 
wbicb  was  the  subject  of  controversy  in 
this  salt.  He,  it  Is  trne,  was  not  a  party 
named  in  the  writings  wliicb  evidenced  the 
transactions  between  Spracher  and  Meelc, 
but  it  had  been  agreed  between  Spraeljer 
and  Greever  that  the  latter  should  have  a 
portlod  of  the  land. purchased  from  Meek, 
and  that  fact  was  known  to  MeeK,  who 
accepted  Greever's  bonds  for  the  payment 
of  the  f  2,.HU0, — the  difference  agreed  to  be 
paid  to  Meek  in  the  exchange  of  lands.  As 
for  making  him  a  defendant,  it  may  be  re- 
marked that  the  defendants  to  a  bill  in 
equity  should  consist  of  all  persons  inter- 
ested in  the  relief  sought  who  are  not  al- 
ready joined  as  plaintiHs.  If  no  relief  be 
sought,  as  for  instance,  if  the  bill  be  for 
discovery  alone,  it  cannot  be  objected  to 
for  want  of  parties;  but  if  relief  be  asked, 
the  prayer  of  process  must  be  soframed  as 
to  bring  all  persons  interested  in  the  relief 
before  the  court,  eltber  as  plaintiffs  or  de- 
fendants. In  both  of  these  points,  how- 
ever, the  rule  of  equity  differs  from  the  rule 
of  law,  both  In  the  necessity  of  joining  all 
interested  parties  in  the  suit,  and  in  the 
option  of  joining  them  as  plalntlHs  or  de- 
fendants. At  law,  a  disputed  issue  alone 
is  contested;  the  immediate  disputants 
alone  are  bound  by  the  decision,  and  they 
alone  are  the  proper  parties  to  the  action. 
In  equity,  a  decree  is  asked,  and  not  a  de- 
cision only;  and  it  is  therefore  requisite 
that  all  persons  should  be  before  the  court 
whose  interest  maybe  affected  by  the  pro- 
posed decree,  or  whose  concurrence  is  nec- 
essary to  a  complete  arrangement.  The 
same  reason  which  requires  that  the  imme- 
diate disputants  be  the  only  parties  at 
law  also  requires  tbeir  arrangement  as 
parties  plaintiff  and  defendant,  so  that  all 
the  plaintiFfs  shall  support  one  side,  and 
all  the  defendants  the  other  side,  of  the 
question  in  issue.  In  equity.it  is  only  req- 
Disite  that  the  interests  of  the  plaintiff 
be  consistent,  and  it  is  Immaterial  that 
the  defendants  are  in  conflict  with  each 
other,  or  that  some  of  their  claims  are 
identical  with  those  of  the  plaintiff.  And, 
altliongta  a  conflict  of  interests  among  the 
defendants  is  no  valid  objection  to  a  bill, 
It  does  not  follow  that  the  court  will  ad- 
judicate on  their  conflicting  claims;  in  fact 
it  will  not  do  so  unless  the  decision  be 
necessary  to  tbe  plaintiff's  right.  Adams, 
£q.  (6th  Amer.  Ed.)  top  pp.  622-624.  In 
tbe  present  case,  the  defendant  Greever's 
interest  was  concurrent  with  that  of  the 
plaintiff  Spracher,  and  that  interest  was 
known  to  the  defendant  Meek,  and  while 
it  is  true  that  Greever  might  have  been 
joined  as  a  plaintiff,  yet  it  is  no  valid  objec- 
tion to  tbe  bill  that  be  was  joined  as  a 
defendant  therein.  He  was  interested  In 
the  relief  sought  by  the  bill,  and,  wblle  his 
interest  was  In  conflict  with  that  of  his 
co-defendant.  Meek,  it  was  necessary  to 
pass  upon  such  conflicting  Interests  in  or- 
der to  a  proper  adjudication  of  the  rights 
of  the  plaintiff.  Had  Gi-eever  answered 
the  bill,  his  answer  could  not  have  been 
used  against  his  co-defendant,  Meek.  In 
any  event,  there  is  nothing  to  indicate 
that  Meek  suffered  any  disadvantage,  or 


was  likely  to  suffer  any  by  reason  of  the 
fact  that  Greever  was  a  defendant  rather 
than  a  plaintiff.  We  are  clearly  of  opinion 
that  the  objection  upon  the  alleged  ground 
of  misjoinder  was  not  well  taken. 

A  careful  examination  of  the  bill  fails  to 
disclose  anythlngto  sustain  the  claim  that 
fraud  and  misrepresentation  are  not  clear- 
ly and  speciflcally  charged.  Tbe  bill  sub- 
stantially states  that  Meek  assured 
Spracher  that  the  tract  contained  800 
acres,  and  that  there  were  SOU  acres  of 
cleared  land  within  the  tract  south  of 
Btoney  Ridge;  that  Spracher  relied  on 
these  assurances,  and  was  induced  by 
them  to  make  the  purchase  or  exchange, 
but  that  these  assurances  were  false.  In 
that  the  tract  contained  less  than  700 
acres,  and  that  there  were  only  about  158 
acres  of  cleared  land  within  the  tract 
south  of  Stoney  Kidge;  and  that  Meek 
kne<7  that  they  were  false  when  he  made 
them.  Certainly  It  would  seem  that  these 
words  charged  fraud  and  niisrepresenta- 
tlon  with  sufficient  clearness  of  specifica- 
tion. 

Fraud  and  misrepresentation  are  among 
the  elementary  grounds  of  equitable  juris- 
diction and  relief.  Where  they  exist,  the 
question  of  "an  adequate  remedy  at  law" 
can  but  seldom  arise.  It  Is  true  that  the 
absence  of  an  adequate  remedy  at  law  is 
generally  a  suSlcient  ground  of  equitable 
jurisdiction;  but  it  is  equally  true  that 
the  existence  of  a  remedy  at  law  cannot 
deprive  courts  of  equity  of  jurisdiction  In  a 
matter  that  comes  within  the  scope  of 
their  elementary  jurisdiction.  In  Evans 
V.  BIcknell.  6  Ves.  182,  speaking  of  fraud 
and  misrepresentation.  Lord  ELno.N  said : 
"If  there  was  jurisdiction  at  law,  there 
was  a  concurrent  Jurisdiction  In  equity." 
In  Bacon  V.  Bronson, 7  Johns. Ch.  201, Chan- 
cellor Kbnt,  affirming  this  doctrine,  said : 
"It  is  a  principle  of  universal  law  that 
fraud  and  damage  coupled  together  will 
entitle  the  injured  party  to  relief  in  any 
court  of  justice."  In  this  court,  very 
many  suits  in  equity  have  been  enter- 
tained where  the  bill  alleges  that  the  com- 
plainant was  inveigled  to  his  injury  into 
purchasing  property  b.v  the  fraud  and 
misrepresentations  of  the  vendor,  and  in 
which  relief  has  been  afforded  either  by 
rescission  or  in  the  form  of  damages. 
Crump  V.  Mining  Co.,  7  Grat.  352:  Brown 
V.  Rice,  26  Grat.  473;  Wampler  v.  Wnnipler, 
80  Grat.  454;  Grim  v.  Byrd.  32  Grat.  300; 
Linhart  v.  Foreman,  77  Va.  540;  Lowe 
V.  Trundle,  78  Va.05;  McMuilin  v. Sanders. 
79Va.356;  Shoemaker  v.  Cake,  ,83  Va.  1, 
1  S.  E.  Rep.3s7.  Appellant's  counsel,  how- 
ever, rely  on  Abernathy  v.  Phillips,  82  Va. 
769. 1  S.  E.  Rep.  113,  and  Green  v.  Spauld- 
Ing,  76  Va.  411,  as  authority  for  their  po- 
sition that  in  the  case  at  bar  the  court  of 
equity  was  without  Jurisdiction.  In  the 
case  first  named,  relief  was  sought  on  the 
ground  of  a  breach  j)f  warranty  of  title. 
No  fraud  was  charged,  and  this  court  dis- 
missed the  bill  as  being  without  equity, 
the  remedy  being  by  action  at  law.  In 
the  other  case,  the  complainant,  an  exe- 
cution creditor,  alleged  that  goods  levied 
on  by  him  were  the  Individual  property  of 
the  debtor,  and  liable  for  his  debts,  though 
tbe  debtor  claimed  to  be  doing  business. 
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as  trustee  only,  for  bis  wlte  and  cbildrea 
ander  bis  fatber's  will ;  and  tbe  complaln- 
snt  charged  tbat  this  was  fraad, — a  device 
to  binder,  delay, and  defraud  his  creditors, 
—and  prayed  for  a  receiver  to  take  charge 
of  bis  goods,  for  an  account  of  debts,  and 
for  an  application  of  bis  assets  in  payment 
of  same.  Stapled,  J.,  speaking:  for  tbe 
court,  said :  "  This  is  an  application  to  a 
court  of  equity  for  a  decree  to  enforce  tbe 
lien  of  an  execution  upon  tbe  personal 
eHects  of  tbe  debtor  wben  the  remedy  of 
tbe  debtor  was  to  (cive  tbe  indemnifying 
bond  wblcb  the  sheriff  bad  demanded, 
and  sell  tbe  goods  under  tbe  execution." 
The  bill  in  that  case  was  properly  dis- 
missed for  want  of  equity.  Tbe  plain  com- 
ment  is  tbat  merely  denouncing  a  transac- 
tion as  fraud  does  not  make  it  such,  and 
especially  does  it  not  make  it  such  a 
fraud  as  it  is  peculiarly  tbe  province  of  a 
court  of  equity  to  take  cognizance  of, 
whereas  fraud atent  transactions  of  ma- 
terial matters,  relied  on  by  a  party,  and 
Inducing  him  to  act  to  his  injury,  have  al- 
wa.VH  been  regarded  as  matter  of  equitable 
Jurisdiction  and  relief  either  by  resclssiou 
or  damages.  1  Story,  Eq.  Jnr.  §  198; 
Smith  V.  Richards,  13  Pet.  26;  Adams,  Eq. 
17i;  8  Pars.  Cont.  177;  Iron  Co.  v.  Trout, 
83  Va.  397,  2  8.  E.  Rep.  713.  It  is  plain 
that  tbe  court  below  did  not  err  in  over- 
ruling the  demurrer  to  the  bill. 

2.  The  second  ground  assigned  by  the 
appellant  for  reversing  tbe  decree  com- 

flained  of  is  the  action  of  tbe  court,  sus- 
nining  the  exception  to  Meek's  answer 
wherein  he  set  up  that  tbe  -title  to  tbe 
Julia  Ann  Hall  tract,  part  of  the  land  re- 
ceived by  him  frOm  iSpracher  in  exchange 
for  tbe  Bluestone  tract,  was  defective. 
Meek  filed  no  cross-bill,  nor  did  he  even 
ask  tbat  bis  answer  be  treated  as  such. 
Moreover,  the  answer  does  not  allege 
that  bis  possession  of  said  land  had  been 
disturbed;  on  tbe  contrary,  he  admits 
that  it  was  premature  for  him  to  assail 
bis  title  thereto.  Besides,  the  deed  of 
Spracher  conveying  this  Julia  Ann  Hall 
tract  to  Meek  shows  on  its  face  that 
Spracher  conveyed  only  bis  entire  Interest 
therein  to  Meek.  We,  therefore,  fall  to 
perceive  any  error  In  the  action  of  the  cir- 
cuit court  In  this  particular;  but,  if  there 
was  error,  it  was  cured  by  the  final  decree, 
which  expressly  provides  that  "  this  decree 
is  without  prejudice  to  tbe  right  of  any 
party  to  this  suit  to  hereafter  bring  any 
suit  he  may  be  advised  to  recover  lor  any 
loss  he  may  sustain,  because  of  defect  of 
title  to  any  portion  of  the  land  sold  and 
exchanged,  w'lereby  either  party  may  be 
deprived  of  the  benefit  of  bis  purchase  by 
adverse  claimants. " 

3.  The  third  assignment  oterroristo  tbe 
action  of  the  circuit  court  in  directing  ex 
taero  motu  an  issue  out  of  chancery  to  be 
tried  at  the  bar  on  the  common-law  side 
of  the  court  instead  of  itself  hearing  and 
decldlbg  the  case.  Tbe  unsworn  answer  of 
tbe  defendant  Meek  carried  with  It  no 
weight  as  evidence,  and  amounted  only 
to  a  denial  of  the  allegations  in  the  bill. 
The  depositions  were  all  in,  and  the  case 
had  been  snbmittf'd  for  decision  In  vaca- 
tion :  but  tbe  evidence  was  pointedly  con- 
flicting, and  the  case  might  well  and  rea- 


sonably appear  to  tbe  chancellor  to  be 
one  in  which  it  was  especially  proper  for 
tbe  Inrervention  of  a  jury  to  pass  upoa 
the  credibility  of  the  witnesses.  The  Issues 
submitted  were  appropriate,  and  we  are 
of  opinion  that  this  objection  is  also  on- 
tenable.  Snontfer  y.  Hansbrough,  79  Va. 
166. 

Passing  by  several  assignments  of  error 
which,  in  our  view  of  the  case,  are  of 
minor  importance,  we  come  to  the  tenth 
and  last  objection  taken  totbedecree  com- 
plained of,  which  is  that  tbe  circuit  court 
erred  in  refusing  to  set  aside  tbe  verdict 
of  the  jury  on  tbe  ground  tbat  it  was 
contrary  to,  and  notsupported  by,  the  evi- 
dence, and  was  contrary  to  the  law,  and 
because  of  the  misdirection  of  the  court  in 
its  rulings  during  the  trial.  The  mate- 
rial charges  in  .  the  bill,  and  on  whlcb  the 
decision  rested,  bave  already  l>een  stated ; 
but,  for  the  sake  of  convenience  and  pre- 
cision, we  have  briefly  restated  them  as  fol- 
lows: That  Meek  assured  Spracher  tbat 
the  trtMit  contained  SOU  acres :  tbat  there 
were  300  acres  of  cleared  land  within  the 
tractsoutb  of  Stoney  Ridge;  thatSpracber 
relied  on  these  assurances,  and  was  in- 
duced by  them  to  make  the  purchase;  but 
that  these  assurances  were  false  in  that 
the  tract  contained  less  than  700  acres, 
and  that  there  were  only  about  160  acres 
of  cleared  land  within  tbe  tract  south  of 
Stoney  Ridge,  and  that  Meek  knew  they 
were  false  when  be  made  them.  At  the 
trial  of  the  issues  before  the  jury,  Joseph 
B.  Greever  testified  that  he  was  to  have 
one-third  of  the  cleared  land  south  of 
Stoney  Ridge  and  one-half  of  the  other 
land.  Tbat  he  was  Induced  to  pay  about 
94,000,— more  for  the  land  be  would  bave 
done, — by  the  statement  made.  Tbat 
there  were  3U0  acres  of  the  cleared  land. 
That  witness  relied  on  Meek's  statement, 
and  it  was  aflirmed  by  Meek.  That  he  did 
not  look  at  the  land  with  a  view  to  es- 
timate it  in  any  one  boundary  wben  he 
was  there.  ThatheandSpracherneversur- 
veyed  it.  Tbat,  had  be  not  relied  on  the 
statement  that  there  were  800  acres  of 
tbe  improved  land,  be  would  not  have 
given  the  price  he  did.  That  he  never 
heard  of  700  acres  until  the  depositions 
were  taken.  That  Meek  never  remarked 
to  witness  tbat  there  might  not  be  but 
700  acres.  That,  when  tbe  title-bond  was 
drawn,  Meek  said:  "There  might  not  be 
800  acres,  but  what  If  there  were  not?" 
That  witness  replied,  "We  bave  traded 
on  tbe  basis  of  800  acres,  aud  we  want 
it. "  and  Meek  said, "  Draw  up  the  title- 
bond  for  800  acres. "  That  witness'  rea- 
son does  not  appear  in  the  title-bond  nor 
in  the  deed.  That,  if  the  plaintiff  succeeds 
in  this  case,  witness  gets  the  damages. 
That  Meek  valued  the  800  acres  of  im- 
proved land  south  of  Stoney  Ridge  At  $30 
per  acre.  That  witness'  mind  was  di- 
rected to  tbe  Improved  land,  and  be  said 
he  did  not  think  there  were  300  acres  of 
improved  land  south  of  Stoney  Ridge. 
That  Meek  asserted  tbat  it  was  there. 
That  it  had  been  surveyed  for  a  lunatic 
asylum.  That  the  matter  was  discussed 
then  and  there.  That  Spracher  seemed  to 
think  Meek  was  right,  and  witness 
yielded,  and  that  tbe  parties  agreed  ou  that 


Digitized  by 


Google 


Va.) 


M££K  9.  SPBACHEB. 


401 


basis.  That  Meek  named  Alexander  St. 
Clair  as  one  of  the  parties,  who  surveyed 
the  land,  and  told  him  that  the  300  acres 
were  there.  W.L.  Spracher  teittifled  that 
he  had  bonRht  800  acres  of  cleared  land 
on  the  soatb  side  of  Stoney  Rid^e  from 
Joseph  Meek,  priced  at  fSO  per  acre;  that 
Meek  affirmed  that  800  acres  were  there, 
told  where  the  lines  were,  and  that  it  had 
been  surveyed  byGrat  Mustard,  Alexander 
St.  Clair,  and  another  man :  that  witness 
relied  on  Meek's  representatiuns,  and  that 
they  contracted  on  that  basis ;  that  they 
priced  the  land  in  the  three  parcels,  300 
acres  at  f30  per  acre,  'MO  acres,  at  f  12  per 
acre,  and  800  acres,  at  $8  per  acre,  mak- 
ing in  all  flS.SOO:  that  witness  grumbled, 
and  Meek  deducted  9800;  that  witness 
had  agreed  that Oreever  should  have  one- 
third  of  the  cleared  land,  which  agreement 
was  known  to  Meek ;  that  Meek  figured 
and  priced  the  land  to  witness  on  the 
basis  of  800  acres:  that  witness  let  Meek 
have  land  which  tbey  valued  at  $11,200, 
and  Greever's  land  for  f  2,800,  making  f  IS,- 
600 for  the  Bluestone  land;  that  be  and 
Greeverdld  not  survey  the  land.  Alexan- 
der St.  Clair  testified  that  he  never  told  Jo- 
seph Meek  that  Mustard  and  witness  had 
surveyed  the  cleared  land  suuth  of  Stoney 
Ridge,  and  that  it  contained  :W0  acres, and 
that  he  had  seen  Meek  over  there  two  or 
three  times  a  year.  The  report  of  the 
county  surveyor  of  Tazewell  county 
shows  that  the  tract  of  land  sold  by  Jo- 
seph Meek  to  W.L.  Spracher  and  conveyed 
by  deed  of  ISth  December.  1885,  contains 
e.'>6.68  acres,  and  that  369.27  acres  of  same 
lies  soath  of  Stoney  Ridge;  and  that  of 
the  latter  there  are  172.27  acres  of  cleare^J 
land.  This  was  all  of  the  plaintiB's  parol 
evidence  before  the  jury.  The  -deposi- 
tions taken  on  behalf  of  the  plaintiff  are 
substantially  to  the  same  effect. 

On  behalf  of  the  defendant  Meek,  his 
own  deposition  was  read  to  the  Jury, 
wherein  he  deposed  that  be  represented 
that  the  tract  contained  700  acres;  that 
the  old  papers  called  for  800  acres;  that 
Spracher  insisted  that  witness  should  sign 
thetitle-boad  for  800  acres;  that  he  wanted 
the  entire  Bluestone  tract  for  bis  land  in 
Bark's  Garden;  that  it  did  not  matter 
bow  mnch  was  there  they  were  willing  to 
take  the  witness'  tract  of  land  for  their 
tract,  and  pay  him  92,300;  that  there  was 
something  said  about  the  land  on  the 
south  side  of  Stoney  Ridge,  and  that  wit- 
ness may  have  told  them  that  there  were 
300  acres  on  the  south  side,  and  that  at 
the  same  time  witness  told  them  that  he 
had  never  had  it  surveyed ;  that  it  was 
mere  guess-work  with  him  as  to  the 
cleared  land;  that  he  never  told  them 
there  were  800  acres  of  it  on  the  south  side, 
but  that  there  were  300  acres  of  land  on 
the  south  side  of  the  ridge;  that  he  never 
bad  any  contract  with  Oreever,  but  sup- 
posed be  wasactingfor  Spracher  if  forany- 
body;  that  Spraclier  told  witness  that  he 
had  been  overand  examined  the  Bluestone 
land,  and  that  he  and  Oreever  had  sur- 
veyed a  part  of  it;  that  witness  learned 
from  Alexander  St.  Clair  that  there  were 
abootSOO acres  ofland  on  the  south  side  of 
Stoney  Ridge,  but  that  he  did  not  say 
that  there  was  that  much  cleared  or  im- 
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proved  land  or  anything  about  that,  and 
that  witness  never  represented  to  Spracher 
that  St.  Clair  and  others  had  surveyed  this 
land.  J.  R.  Meek,  a  son  of  Joseph  Meek, 
testified  that  he  was  present  only  a  part  of 
tbe  time  the  trade  was  going  on,  and  did  not 
bear  all  that  was  said,  and  did  not  remem- 
ber having  heard  his  father  tell  Spracher 
or  Greever  that  there  were  800  acres  of 
cleared  land  south  of  Stoney  Ridge:  that 
Greever  wrote  the  title-bond,  and  that 
witness  wrote  the  notes  for  the  92.300; 
and  this  was  the  substance  of  the  testi- 
mony before  the  jury  on  behalf  of  the  de- 
fendant Meek. 

In  rebuttal,  the  plaintiff  Introduced  the 
county  surveyor,  H.  P.  Britain,  who  tes- 
tified to  the  accuracy  of  hie  survey,  the 
result  of  which  has  already  been  stated. 
The  plaintiff  also  introduced  J.  £.  McDon- 
ald and  W.  E.  Bane,  owners  of  laud  ad- 
Joining  the  Bluestone  tract,  who  testified 
to  nothing  material  to  tbe  issues. 

Such  was  substantially  the  evidence  ad- 
duced before  tbe  ]ury,  and  upon  which, 
together  with  the  documentary  evidence, 
the  Jury  returned  thelrverdict  to  the  effect 
that  the  plaintiff  had  been  Induced  to  pur- 
chase tbe  Btuestonetractof  land  tiy  means 
of  the  fraudulent  misrepreseatatiuns  of  tbe 
defendant  Joseph  Meek  made  to  tbe  plain- 
tiff, or  his  agent,  oy  said  Meek,  as  to  the 
quantity  of  land  in  said  tract,  and  as  to 
the  quantity  of  cleared  land  therein,  south 
of  Stoney  Ridge,  and  that  tbe  plaintiff 
had  sustained  damage  by  reason  thereof. 
This  verdict  was  certified  to  the  said 
chancery  side,  and  was  approved  thereby. 
And  It  was  this  verdict  that  tbe  defendant 
Meek  asked  the  court  below  to  set  aside 
as  being  contrary  to  the  law  and  the  evi- 
dence. And  it  is  the  refusal  of  that  court. 
In  whose  presence  all  this  evidence  was 
given,  to  allow  the  motion  which  Is  as- 
sigrned  by  counsel  for  the  appellant  as  er- 
ror, for  which  the  decree  of  that  court, giv- 
ing effect  to  said  verdict,  should  be  re- 
versed. But  we  are  of  opinion  that  there 
is  no  error  in  tbe  action  of  thecourt  below 
in  refusing  to  disturb  the  verdict. 

There  are  in  tbe  petition  several  assign- 
ments of  error  founded  on  rulings  of  tbe 
court  below  as  to  the  admission  and  re- 
jection of  evidence,  and  as  to  giving  and 
refusing  to  give  to  the  Jury  certain  instrac- 
tlons.  After  a  careful  examination  of 
each  of  these  objections  predicated  upon 
the  action  of  the  court  below  in  either  ad- 
mitting or  rejecting  evidence,  or  In  giving 
or  refusing  to  give  instructions,  we  have 
failed  to  discover  any  error  for  which  the 
decree  complained  of  should  be  reversed. 
Nor  do  we  see  how  the  verdict  of  the  Jury 
could  have  been  affected  by  these  rulings, 
or  either  of  them.  The  solution  of  the 
question,  the  issues  submitted  to  the  Jury, 
depended  upon  the  credibility  of  the  wit- 
nesses, and  of  this  the  jury  were  the  appro- 
priate Judg:es,  and  they  have  legitimately 
responded  by  thoir  verdict.  In  Snouffer 
V.  Hansbrough,79  Va.  166,  this  court  held, 
as  it  had  repeatedly  held  before,  that 
where,  because  of  a  confiict  of  testimony, 
an  Issue  Is  directed,  the  solution  of  which 
depends  upon  the  credibility  of  witnesses, 
and  tbe  verdict  is  sanctioned  by  the  trial 
court,  tbe  settled  rule  is  that  the  appel- 
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late  conrt  will  consider  not  merely  wheth- 
er tlie  evidence  warrants  the  verdict,  but 
alHo  wliether,  upun  the  whole,  further  in- 
vestigfltion  ia  neceraury  to  justice;  and 
tbouKh  there  may  have  been  misdirection 
or  improper  rejection  of  evidence  it  will 
not  grant  a  new  trial,  if,  un  considering 
the  evidence,  including  that  rejected,  the 
verdict  appearsrlght.  In  the  preeentcase, 
as  already  intimated,  we  are  of  opinion 
that  the  evidence  warranted  the  verdict 
of  the  jury,  and  that  the  same  is  right. 
We  are,  therefore,  of  opinion  that  the  de- 
cree complained  uf  <8  without  error,  and 
the  same  must  bo  affirmed. 


(87  Va.  206) 

iSKROEANT  et  UX.  v.  Dbnbt  et  8,1. 
(Supreme  Court  of  AppeaU  cf  Firgrinto.    Deo. 

11,  lovO* ) 

lIiccBAino'B  LisN— Sepabatb  Lots. 
.  Under  Code  Va.  1878,  o.  115,  |  8,  which 
provides  that  persons  "performing  labor,  or  for- 
nisbing  materials,  for  the  construutioD,  repair,  or 
Improvement  of  any  building,  or  other  property, 
shall  have  a  lien  upon  sacta  property,"  a  subcon- 
tractor who  furnishes  materials  for  the  oonstruo- 
tion  of  two  houses  erected'  under  a  slnrle  contract 
on  lots  on  opposite  sides  of  a  street  has  a  joint 
Uen  on  both  nouses  and  lots  for  the  entire  amount 
of  materials  famished  for  both  houses. 

Appeal  from  circuit  court  of  city  of  Nor- 
fullc. 

Borland  &  Wilcox,  for  appellants. 
HunnauBon  &  Heatb,  for  appellees. 

Lewis,  P.  This  was  a  suit  in  equity  in 
the  circuit  court  of  Norfolk  city,  brought 
by  the  appellee  Denby,  a  subcontractor 
and  material-man, to  enforce  a  mechanic's 
lien.  The  case,  briefly  stated,  is  as  follows: 
In  July,  18K7,  Mrs.  Elizabeth  F.  Sergeant, 
being  tlie  owner  of  two  lots  in  Norfolk, 
one  situate  on  the  east  side,  the  other  ou 
the  west  side,  of  Boush  street,  contracted 
throagh  her  husband  and  agent,  William 
H.  Sergeant,  with  Dykes  &  Wickins. 
general  contractors,  to  construct  and  to 
furnish  all  the  materials  requisite  for  tlie 
completion  of  two  two-story  brick  dwell- 
ings thereon.  The  contract  was  not  for 
so  moch  money  for  each  bouse,  but  the 
agreement  was  "that  the  price  of  said  ma- 
terials, and  of  doing  and  putting  up  of  said 
work,  sbali  be  $5,214,  payable  in  install- 
ments."  The  house  on  the  west  side  of  the 
street  was  completed  early  In  January, 
18SS;  that  nn  the  east  side,  not  until  sev- 
eral weeks  afterwards,  to-wlt,  on  the  27th 
of  that  month.  Dykes  &  Wickins  con- 
tracted with  the  plaintiff  to  furnish  certain 
materials  for  the  work,  which  was  done; 
and  within  30  days  after  tbecompletion  of 
the  last-mentioned  house,  to-wit,  on  the 
28d  of  February,  he  filed  his  claim  of  lieu 
in  the  proper  clerk's  ofHce,  and  gave  n<v 
tlce  thereof,  as  required  by  the  statute. 
The  lien  claimed  was  a  joint  lien  on  both 
houses  and  lots.  The  object  of  the  suit 
was  to  enforce  this  lien,  and  the  single 
question  Is  as  to  its  validity.  The  defense 
in  the  court  below  was,  andtbesamepoint 
la  made  by  Sergeant  and  wife,  the  appel- 
lants here,  that  the  alleged  lien  Is  void,  be- 
cause, they  say,  a  joint  lien,  In  such  a 
case,  is  not  given  by  the  statute;  but  that, 
U  a  lien  la  claimed  at  all,  it  must  be  a  sep- 


arate and  distinct  lien  on  each  bandlnx 
for  the  amount  of  the  materials  actually 
delivered  for  its  cons  traction.  The  lien 
was  claimed  under  the-thinl  section  of 
chapter  116  of  the  Code  of  1878,  which  pro- 
vides that  "all  artisans,  builders,  mechan- 
ics, lumber  dealers,  and  others  performing 
labor,  or  furnishing  materials,  for  the 
construction,  repair,  or  improvement,  of 
any  building  or  other  property,  aball 
have  a  lien,  as  hereinafter  provided,  up- 
on such  property,  and  so  much  land 
therewith,  as  shall  be  necessary  for  the 
convenient  use  and  enjoyment  of  the 
premises,  for  the  work  done  and  materiala 
furnished, "  etc.  We  do  not  conrar  In  the 
appellant's  view  as  to  the  proper  con- 
struction of  this  statute,  and  we  are  of 
opinion  that  the  decree  of  theclrcuitcuurt, 
maintaining  the  lien,  is  right.  There  was 
no  separate  contract  between  the  owner 
and  the  general  contractors  for  each 
bouse,  nor  was  there  any  provision  In  the 
contract  that  a  separate  account  for  each 
house  should  be  kept.  But  the  contract 
was  for  an  entire  work,  and  the  contract 
between  the  general  contractors  and  the 
plaintiff  was  of  the  same  nature;  that  is, 
for  materials,  not  for  each  house  separately, 
but  for  the  entire  work  for  which  tbey 
had  contracted  with  the  owner.  It  is 
clear  therefore  that,  as  between  the  gen- 
eral contractors  and  the  owner,  the  two 
buildings  must  be  considered  as,  in  eflect, 
one  piece  .of  work,  and  that  the  right  of 
the  former  to  a  joint  lien  on  both,  lor  any 
balance  due  them,  upon  complying  with 
tbe  terms  of  the  statute,  could  not  have 
been  successfully  controverted.  Indeed,  in 
such  a  caae.  tbe  lien  mast  be  joint  or  not 
at  all ;  for,  although  the  lien  is  a  creators 
of  the  statute,  it  must  have  its  founda- 
tion in  a  contract.  Hence  it  must  corre- 
spond with  the  contract,  as  has  been  de- 
cided by  other  courts  in  analogous  cases 
upon  statutes  similar  to  ours.  In  Pen- 
nock  V  Hoover,  6  Rawle,  291,  the  right  to 
a  joint  lien  upon  several  houses,  the  prop- 
erty of  the  same  person,  was  maintained. 
although  thestatuteof  Pennsylvania  pro- 
vided that  "every  dwelling-house  or  other 
building  [using  the  singular  number]  shall 
be  subject  to  the  payment  of  the  debts 
contracted"  for  building  it.  And  to  tbe 
same  effect  is  Phillips  v.  Oilbert.  101  U.  S. 
721.  In  that  case,  ajoint  lien  was  claimed 
by  a  general  contractor  on  six  hoaaes  and 
lots  in  the<:ity  of  Washington,  under  an 
act  of  congress  which  gave  a  lien,  apon 
certain  conditions,  to  any  person  who 
should,  by  virtue  of  a  contract  with  the 
owner  of  any  building,  perform  labor  or 
furnlsli  materials  for  Its  construction  or 
repair.  The  validity  of  the  lien  waa  con- 
tested on  the  ground  that  theclaim  of  lien 
was  made  in  gross,,  without  specifically 
setting  forth  the  amount  claimed  upon 
each  lot.  But  the  supreme  court,  speak- 
ing by  Mr.  Justice  Bradlrv,  held  that 
there  was  nothing  In  this  objection ;  that 
the  contract  was  one,  and  related  to  aU 
the  buildings  as  an  entirety,  and  not  to  the 
particular  buildings  separately;  that  the 
whole  row  was  a  "building,"  within  tbe 
meaning  of  the  statute,  from  having  been 
united  by  tbe  parties  in  one  contract  as 
one  general  piece  of  work.   See,  also,  Phil. 
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Mech.  IJpnB.  (2d  Ed.)  8  869.  In  the  cases 
]u8t  mpntinned  the  lots,  It  Is  true,  were 
eontifcuoua,  but  we  perceive  no  distinction 
In  principle  between  a  case  of  that  sort 
and  one  like  the  present,  where  the  lots 
are  separated  by  a  street  in  the  same  city ; 
for  It  is  nut  BO  much  the  location  of  the 
premises  as  the  contract  between  the  par- 
ties that  determines  whether  the  lien  must 
be  Joint  or  several.  The  case  of  Cham- 
bers V.  Yamall,15  Pa.  St.  265,  referred  to  by 
appellant's  counsel,  was  decided  upoa  the 
peculiar  language  of  the  Pennsylvania  act 
of  1836,  and  is  theretoie  not  In  point.  Nor 
is  the  case  affected  by  the  fact  that  the 
plaintiff  is  a  subcontractor.  The  general 
contractors,  by  virtue  of  their  contract 
with  the  owner,  had  implied  authority  to 
contract  with  him  as  they  did.  and  tliat 
contract  constitutes,  under  our  statute,  a 
sufficient  foundation  for  the  lien  asserted. 
Phil.  Mech.  Liens,  (2d  Ed.  )  $60;  Railroad 
Co.  y.MIUer,80Va.821,881.  Decree  affirmed. 


Dec 


07  Va.  2S3) 

BODLWABK  et  al.  V.  Jewett. 
(5ttprem«  Court  of  Appeals  of  Virginia. 

11,  mo.) 

Airtxij — Rbtibw — CKa.Tinoi.Ta  of  EvmaitoB. 
In  an  action  for  commlssioii  for  a  sale  of 
land  made  by  a  third  person,  plainUft  testified 
that  tlie  sale  was  made  while  he  was  defendant's 
aeent,  under  a  contract  griving  him  a  commission, 
wnether  the  land  was  sold  by  Urn  or  any  one 
else,  which  defendant's  testimony  denied.  The 
verdict  was  for  plaintiff,  and  the  court  refused  a 
new  trial.  Held,  under  Code  Va.  i  3484,  which 
provides  that  a  certificate  of  the  evidence  shall 
be  considered  on  appeal  as  a  demurrer  tuthe  evi- 
dence, that  the  judgment  should  be  afBrmed. 

H.  B.  Marshall,  for  plain tifls  in  error. 
Edgar  Allan  and  B.H.  Nasb.tor  defendant 
in  error. 

Lact,  J.    This  la  a  writ  of  error  to  a 

iodgment  of  the  circuit  court  of  the  city  of 
lichmnnd  rendered  pn  the  13  th  day  of  No- 
vember, 1889.  The  case  is  as  follows:  In 
May,  1888,  the  defendant  in  error  Insti- 
tuted his  action  In  aasumpait  against  the 
plaintiffs  in  error  for  the  som  of  f  1,500,  for 
services  rendered  by  him  to  the  said  plain- 
tiffs In  error,  at  tlieir  request.  In  selling 
certain  lands  mentioned  and  described  in 
the  evidence,  and  collecting  rents,  and 
bunting  up  buyers.  The  plaintiff  In  the 
action,  the  defendant  iq  error  here,  offered 
evidence  tending  to  prove  his  claim,  and, 
on  the  other  hand,  the  defendants  to  the 
action  offered  evidence  tending  to  contra- 
dict the  evidence  uf  the  plaintiff,  and  to 
show  that  the  said  services  were  not  ren- 
dered as  claimed;  but,  upon  the  trial,  the 
Jury  in  the  case  found  on  the  issues  joined 
(or  the  plaintiff,  and  assessed  his  damages 
at  f  1,395,  subject  to  an  offset  of  $70.38, 
whereupon  the  defendants  moved  the 
court  to  set  aside  the  verdict,  and  grant 
them  a  new  trial,  but  the  court  declined 
to  disturb  the  verdict,  and  rendered  Judg- 
ment thereon  in  accordance  with  its  terms, 
nhen  the  defendants  excepted  to  the  said 
action  of  the  court,  and  asked  the  court  to 
certify  the  evidence  in  the  case,  which  was 
done,  and  the  said  defendants  then  applied 
for  and  obtained  a  writ  of  error  to  this 
coort. 


The  plaintiff^  in  error  admit,  and  the 
defendant  in  error  claims,  that,  by  the 
statute  in  such  case  made  and  provided,  a 
certificate  of  the  evidence  in  a  case  at  the 
trial  is  considered  In  this  court  as  a  de- 
murrer totheevidence.  Code  Va.  §  34S4.  In 
such  case,  us  has  been  often  decided  by  this 
court  from  an  early  day,  "  this  court  Is  to 
cnusider  the  demurrer  as  if  the  demurrant 
has  admitted  all  that  could  have  been  rea- 
sonably Inferred  by  the  jury  from  the  evi- 
dencegiven  bytheother  party,  and  waived 
alltheevidenceon  his  part  that  contradicts 
that  offered  by  the  other  party,  or  the 
credit  of  which  is  impeached,  and  all  In- 
ferences from  Ills  own  evidence  which  do 
not  necessarily  result  therefrom."  Iron 
Co.  V.  Hoover,  82  Va.  449;  Clark  v.  Rail- 
road Co.,  78  Va.  712;  Railroad  Co.  v. 
Moore,  Id.  95,  and  the  cases  cited.  The 
evidence  In  this  case  was  conflicting.  The 
plaintiff,  to  sustain  his  action,  testified 
that  defendants  employed  him  to  take 
charge  of  the  property  of  the  Chesterfleid 
Coal  &  Iron  Miuing  Company  in  the  coun- 
ty of  Chesterfield,  to  keep  off  trespassers 
therefrom,  to  pay  taxes  thereon,  to  rent 
out  the  property,  and  collect  the  rents 
therefrom, and  to  make  sale  of  the  proper- 
ty, subject  to  the  approval  of  the  defend- 
ants; that  he  was  to  be  paid  for  his  serv- 
ices 10  per  cent,  upon  the  gross  amounts 
of  all  rents  collected,  and  6  per  cent,  upon 
the  sales  of  all  the  lands  belonging  to 
the  company  made  during  the  continuance 
of  his  agency  by  him  or  others,  and  he 
was  to  endeavor  to  sell  all  of  the  said 
lands:  and  admitted  on  cross-examina- 
tion that,  when  one  of  the  defendants  told 
him  (the  plaintiff)  that  the  prospective 
purchaser  had  expressed  a  desire  that  his 
negotiations  should  be  kept  secret  from 
him,  (the  said  piaiutlS,)  he  (the  said  plain- 
tiff) had  then  said:  "Then  it  is  a  con- 
spiracy to  defraud  me  out  of  my  commis- 
sions." The  defendants  testified  that  the 
property  had  been  sold  to  the  said  pros- 
pective purchaser  at  a  price  \»hich  tumea 
out  to  be  f  27 ,900;  that  the  price  had  been 
$70,000,  $50,000,  and  was  reduced  at  last  to 
the  sum  of  $30,000,  which  had  resulted  on  ac- 
count of  a  defect  In  the  title  as  to  a  part 
of  one  tract;  and  positively  denied  that 
they  had  ever  agreed  to  pay  any  commis- 
sions to  the  plaintiff  on  lands  not  sold  by 
him,  but  sold  by  others,  as  this  actually 
was;  and  declared  that  the  said  lands  had 
been  In  the  hands  of  several  agencies  at  the 
same  time.  But  the  jury,  passing  upon 
the  evidence  adduced  before  them,  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
$1,395,  which  Is  5  per  cent,  upon  the  actual 
amount  realized.  The  evidence  being  thns 
conflicting  and  contradicting,  the  judge 
who  presided  at  the  trial  declined  to  dis- 
turb the  verdict,  and  rendered  Judgment 
accordingly,  and  the  case  is  here  upon  a 
writ  of  error  to  that  "action  of  the  court 
below,  and  must  be  considered  here  upon 
that  rule  as  to  a  demurrer  to  the  evidence 
prescribed  by  section  34S4  of  the  Code  of 
Virginia.  This  question  being  dependent 
upon  the  weight  of  parol  evidence,  and 
the  credibility  of  witnesses,  the  verdict  ar- 
rived at  by  the  Jury  cannot  be  disturbed 
bore,  unless  it  Is  plainly  wrong,  and  the 
error  perceived  is  palpable  and  obvious. 
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and  the  reault  arrived  at  Is  without  evi- 
dence to  support  it,  or  plainly  against  the 
evidence.  The  verdict  rendered  by  the 
jury  is  supported  by  the  evidence  of  the 
plaintiff,  and  it  we  must  strike  out,  under 
the  rule  of  evidence  prescribed  by  the  law, 
the  evidence  of  the  defendants  which  flatly 
vontradicts  It,  then  the  verdict  mast 
stand,  and  the  Judfcment  of  the  circuit 
court  must  be  afiirmed. 

:  Lewis,  J.,  concurs  In  reeult. 


(87  Va.  S42)  

Branbforo,  Treasurer,  v.  Eam  et  a/.,  (ten 
cases.) 

{Supreme  Court  qf  Appeals  of  Fircrinia.    Dea 
11,  1890.) 

Wan  ov  Ebsob— Webn  Lisa — AfpsaliAblb 
JcDOMEirrs. 

1.  Where  ]ndgment  is  entered  upon  astipula- 
tion for  Judgment  in  accordance  with  the  decis- 
ion In  another  case  no  writ  of  error  lies. 

3.  Where  the  record  does  not  show  that  the 
defeated  party  excepted  at  the  trial,  the  refusal 
of  the  lodge  to  sign  liis  bill  of  exceptions  cannot 
be  aasigned  as  error. 

8.  ui  a  suit  before  a  magistrate  to  recover 
money  paid  for  taxes  under  protest  after  coupons 
have  Deen  tendered  iu  payment  and  refused,  the 
judgment  of  the  corimratiou  court  on  appeal  Is 
nnal,  where  the  constitutionalitgr  of  a  statute  is 
not  called  in  question. 

Error  to  corporation  court  of  Lynch- 
burg. 

R.  A,  Ajrres,  Atty.  Oen.,  tor  plalnttlT  in 
error.  W.  W.  Larkln,  for  defendants  in 
error. 

HiNTON,  J.  This  case  and  nine  others, 
five  of  which  were,  like  this,  appeals  from 
warrants  brought  before  a  magistrate  to 
recover  money  paid  for  taxes  under  pro- 
test, after  coupuns  In  payment  of  the 
said  taxes  had  been  tendered  and  refused, 
and  four  of  which  were  actions  of  as- 
aumpait  brought  in  the  corporation  court 
of  Lynchburg,  for  the  same  purpose, 
were  heard  upon  the  records  in  the  several 
cases  and  a  motion  to  dismiss.  This  mo- 
tion Is  in  writing,  and  there  are  filed  with  it 
the  depositions  i>t  T.  J.  Kirkpatrick  and 
others,  showing  that, under  an  agreement 
of  counsel  in  the  court  below,  it  was  nn- 
derstood  that  Judgments  were  to  be  en- 
tered in  the  nine  cases  above  mentioned 
for  the  plaintiffs  or  defendants,  according 
as  the  result  in  this  case  might  be  for  the 
one  or  the  other,  and  It  seems  to  us  con- 
sistently with  this  agreement  no  appeals 
or  writs  of  error  could  be  asked  of  this 
court  as  to  the  said  nine  cases,  but  that, 
on  the  contrary,  a  writ  of  error  might  have 
been  asked  for  In  this  case,  and  the  nine 
other  cases  have  bei^n  allowed  to  remain 
to  abide  the  result  in  this  case. 

It  Is  insisted,  however,  for  the  plaintiff 
In  error,  that  the  court  below  erred  In  re- 
fusing to  sign  his  10  several  bills  of  excep- 
tions, which  he  undertukes  to  make  a  part 
of  the  record  by  the  affidavit  of  counsel, 
made  more  than  a  month  after  the  judg- 
ments bad  been  entered,  and  some  time 
after  the  adjournment  of  the  court.  There 
Is  an  objection  which  Is  absolutely  fatal 
to  this  pretension  of  the  plain  tin,  for  the 
record  falls  to  show  that  the  plaintiff  In 
error  dther  excepted  or  reserved  the  point 


at  the  proper  time  In  the  course  of  the 
trial.  Jones  v.  Com.,  ante,  226,  (decided 
at  this  term;)  Page  t.  Cloptun,  W  Orat. 
415;  4Mln.  Inst.  746. 

But,  apart  from  this  objection,  the  rec- 
ords in  these  cases  show  that  the  amoant 
involved  In  each  of  them  is  below  the  «nm 
of  $iiOO,  and  therefore  not  sufficient  to  give 
this  court  jurisdiction  of  them. 

As  to  the  six  cases  which  were  appeals 
from  the  judgments  of  the  magistrates, 
they  are  also  improperly  here,  for  another 
reason,  namely,  because,  the  constitation- 
allty  of  no  statute  being  called  In  ques- 
tion, the  decision  of  the  corporation 
court  of  Lynchburg  was  necessarilv  final. 
Mcintosh  V.  Braden,  80  Va.  217.  For 
these  reasons,  the  writs  of  error  In  these 
10  cases  were  improvidently  awarded,  and 
must  be  dismissed. 

Lact,  J.  I  concur  in  the  result*  <rf  the 
opinion,  upon  the  ground  that  the  amoant 
In  controversy  in  each  case  covered  by 
the  appeal  is  less  than  $500,  the  Jurisdic- 
tional amount  prescribed  by  the  constltn- 
tlon  as  the  limit  of  the  jurisdiction  of  tills 
court,  and  the  constitutionally  of  no  law 
is  drawn  In  question. 


Jones  ▼.  Temple. 


(ST  Ta.  2W 


{.Sviprtm*  Court  of  AppedU  of  Vbvlnia.    De& 

li;  1890.) 

BjioTMSire— TsxAwr  at  Wnx  —  Dsmahb  or  Fos* 
sassiON. 
One  who  has  taken  possession  of  land  under 
a  parol  contraot  of  purotaase  from  the  owner  can- 
not be  ejected  at  the  suit  of  a  grantee  of  tlie 
owner,  where  there  has  been  no  previona  liamMMi 
for  possession,  since  tie  is  the  owner's  tenant  at 

E.  P.  Butbrd,  for  appellant.  R.  Tnnt- 
bull,  for  appellee. 

Laot,  J.  This  is  a  writ  of  error  to  a 
Judgment  of  thecircult  court  of  Brunswick 
county  rendered  on  the  10th  day  of  Octo- 
ber, 1889.  In  March,  1889,  the  defendant 
in  error  filed  his  declaration  in  ejectment 
against  the.  plaintiff  in  error,  for  the  re- 
covery of  the  possession  of  a  certain  tract 
of  land  In  Brunswick  county.  Attheterm 
of  the  court  following,  the  defendant 
pleaded  not  guilty.  At  the  trial  of  the 
case,  after  the  plaintiff  had  Introduced  a 
deed  to  the  said  tract  of  land  executed  to 
him  by  one  Robert  H.  Jones,  on  the  lOtb 
day  of  October,  1888,  duly  recorded,  the 
defendant  offered  to  prove  "that  above 
eighteen  years  ago  he  entered  into  a  cer- 
tain parol  agreement  with  the  said  Kobt. 
H.  Jones  wherein  the  said  Robt.  H.  Jones 
contracted  to  sell  the  said  tract  of  land  to 
the  defendant  for  the  sum  of  $.5.5,  and  there- 
upon put  the  defendant  in  possession  of 
the  said  land ;  and  that  the  defendant  has 
continued  to  hold  possession  undisturbed 
of  this  land  until  the  InstilHition  of  this 
suit,  and  has  never  received  any  notice  to 
surrender  the  possession  of  the  said  land 
previous  to  the  Institution  of  this  suit.' 
Allot  this  evidence  theconrt  excluded  from 
the  jury,  upon  the  ground  that  the  same 
was  inadmissible  unless  the  defendant  in- 
troduced a  contract  In  writing  between 
him  and  the  said  Robert  H.  Jonea,  wberc^ 
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upon  the  defendant  excepted,  and,  lodg- 
ment going  for  the  plaintiff,  the  said  de- 
fendant applied  for  and  obtained  a  writ 
of  error  to  this  court. 

The  said  rallng  of  the  said  clrcolt  court 
ofBrunawicIc  was  plainly erroneoas.  The 
defendant  having'  come  into  poaaesslon 
lawfully,  with  the  consent  of  the  owner  of 
the  land,  under  a  parol  contract  for  the 
purchase  of  the  land  In  question,  he  had  a 
right  to  be  there  until  bis  possession 
should  become  unlawful;  and,  as  to  this 
qaestion,  it  was  immaterial  whether  the 
contract  was  in  writing  or  by  i>arol,  as 
this  question  does  not  arise  under  sections 
2741,  2742,  and  2743  of  the  Code  of  Virginia, 
which  provide  for  the  equitable  defense  at 
law,  which  entitles  the  defendant  to  a  deed 
In  court  of  equity,  provided  the  defendant 
has  given  the  notice  required  by  the  2743d 
section  of  the  Code,  supra.  This  question 
does  not  arise  under  the  statute  cited 
above,  and  the  same  does  not  affect  it. 
But  in  England,  at  the  common  law,  a 
person  entering  under  a  contract  for  the 
purchase  of  an  estate,  (with  which  he  has 
not  complied,)  with-  the  consent  of  the 
vendor,  was  deemed  a  tenant  at  will. 
Tenancy  at  will  is  where  lands  or  tene- 
ments are  let  by  one  man  to  another,  to 
have  and  to  hold  to  him  at  the  will  of  the 
lessor,  by  force  of  which  lease  the  lessee  is 
in  possession.  In  this  case  the  lessee  is 
called  a  "tenant  at  will,"  because  he  hath 
DO  certain  nor  sure  estate,  for  the  lessor 
may  put  him  out  at  what  time  it  pleaseth 
him.  And  estates  at  will  may  arise  by 
implication,  as  well  as  by  express  words. 
Thus,  if  a  tenant  for  years  holds  over  hla 
term,  and  continues  to  pay  rent  as  before, 
Buch  payment  and  acceptance  of  rent  will 
amount  to  a  lease  at  will.  And,  upon  simi- 
lar principles,  a  person  entering  under  a 
contract  of  purchase  which  hehasnotconi- 
plied  with  would  be  a  tenant  at  will,  for 
the  possession  of  the  tenant  is  by  virtue 
of  an  entry  by  the  consent  of  the  vendor, 
and  is  not  adverse,  but,  a«t  the  only  other 
alternative,  it  is  a  tenancy  at  the  will  of 
the  vendor.  A  person  occupying  land 
when  no  terms  nre  prescribed,  and  with- 
out any  reservation  of  payment  of  rent, 
is  a  tenant  at  will.  Lord  Coke  says  every 
lease  at  will  must,  in  law,  be  at  the  will 
of  both  parties.  Therefore,  when  a  letise 
is  made  to  have  and  to  hold  at  the  will  of 
the  lessor,  the  law  implies  it  to  be  at-  the 
will  of  the  lessee.  Also,  so  it  is  when  the 
lease  is  made  to  have  and  to  hold  at  the 
will  of  the  lessee.  This  must  be  also  at 
the  will  of  the  lessor.  And,  where  an  es- 
tate at  will'  is  determined  by  the  lessor, 
the  tenant  is  entitled  to  the  com  sown, 
and  other  emblements.  With  respect  to 
the  acts  which  amount  to  a  determina- 
tion of  an  estate  at  will  nn  either  side,  the 
first  and  most  obvious  mode  of  determin- 
ing it,  by  the  lessor,  is  an  express  declara- 
tion .that  the  lessee  shall  hold  no  longer, 
which  must  either  be  made  on  the  land,  or 
else  notice  of  it  given  to  the  lessee.  The 
tenant  at  will,  being  entitled  to  notice  at 
the  determination  of  the  lessor  to  end  the 
lease,  ta  entitled  to  reasonable  notice  of  the 


determination  of  the  lessor's  will  before 
he  is  obliged  to  quit.  What  is  reasonable 
notice  of  such  determination  is  a  ques- 
tion of  law,  to  l>e  determined  by  the  par^ 
tlcular  circumstances  of  each  case.  The 
time  must  be  sufficient  to  enable  the  lessee 
to  take  emblements,  and  to  remove  bis 
family,  bis  furniture,  and  other  property. 
In  the  case  of  Right  v.  Beard,  decided 
in  the  court  of  king's  bench  in  1810,  (18 
East.  210,)  It  was  held  that  "one  who  la 
put  into  possession  upon  an  agrenment 
to  purchase  the  lands,  cannot  be  ousted 
by^ectmentbefore.his  lawful  possession  Is 
determined  by  demand  of  possession,  or 
otherwise."  Birch  v.  Wright,  1  Term  R. 
383,  opinion  of  Bullur,  J.  To  the  same 
effect  is  Goodtitle  v.  Herbert.  4  Term  R. 
680,  opinion  of  Lord  Ku.nyon.  C.  J.,  where 
it  was  held,  upon  a  parol  agreement 
to  lease  lands  for  four  years,  that  such 
only  creates  a  tenancy  at  will,  and,  if  that 
tenancy  be  not  determined  before  the 
day  of  the  demise  laid  in  the  declaration, 
that  the  plaintiff  could  not  recover  in 
ejectment.  Oenn  v.  Rawlins,  10  Bast,  261; 
Doe  V.  Jackson,  1  Bam.  &  C.  448;  1  Mi- 
nor, Inst.  57;  Co.Litt.  §  68;  1  Lomax,  Dig. 
192.  This  rule  of  the  English  common  law 
is  the  law  of  this  state.  See  the  case  of 
Williumson  v.  Paxton,  18  Grat.  476,  505, 
where  it  is  stated,  but  in  a  case  where  It 
did  not  arise.  In  Twyman  v.  Hawley,  24 
Grat.  512,  however,  the  question  came 
squarely  up  fur  decision,  when  Staples, 
J.,  is  reported  as  saying:  "This  record 
presents  but  a  single  question  for  adjudi- 
cation, and  that  is  whether  a  person 
placed  in  possession  of  land  under  an 
agreement  for  a  purchase,  but  who  is  in 
default  in  the  payment  of  the  purchase 
money,  is  liable  to  be  turned  out  of  posses- 
sion by  ejectment,  without  previous  d» 
mand  or  notice  by  the  vendor. "  In  which 
case  it  was  said  that  this  doctrine  we 
have  set  forth  above  bad  long  been  es" 
tablished,  and  that  then  it  bad  been  nni 
formly  held  that,  the  vendor  having  placed 
the  vendee  in  possession,  he  cannot,  with- 
out a  demand  of  the  possession,  and  a  re- 
fusal by  the  vendee,  Or  some  wrongful  act 
by  him,  to  determine  such  possession, 
treat  the  vendee  as  a  wrong-doer  and  a 
trespasser,  as  he  must  assume  him  to 
be  in  instituting  an  action  of  ejectment. 
Citing  Right  V.  Beard,  supra,  and  other 
cases;  asserting  that  the  doctrine  had 
received  the  sanction  of  this  court,  and 
was  sound  truth,  and  should  be  adhered 
to  by  our  courts.  This  rule  is  maintained 
in  other  states  of  this  country.  Carson  v. 
Baker,  4  Dev.  220.  In  some  of  the  stater 
it  is  otherwise.  See  1  Amer.  &  Eng.  Enc. 
Law,  240,  where  the  whole  subject  is  elab- 
orately revised,  and  the  decisions  of  the 
states  collected  upon  this  subject.  The 
circuit  court  of  Brunswick  having  decided 
in  this  case  contrary  to  this  well-estab- 
lished rule  and  to  the  decisions  of  thlF 
court  upon  this  subject,  the  same  is  erro- 
neous, and  must  be  reversed  and  annulled, 
and  the  case  remanded  to  the  said  court 
for  a  new  trial  to  be  had  therein  in  accord 
ance  with  this  opinion. 
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Kbtsbr  t.  Bknner'b  Adm'r. 

(Sumreme  Cawrt  o/  Appeals  of  Virginia.    Deo. 
11,  1890.) 

E<jniTT  Plbawho  and  Piuctiob. 

1.  A  bill  which  shows  on  Hs  face  that  the 

glaintiff  has  before  suit  assigned  all  his  interest 
1  the  matter  in  controversy  la  demurrable. 

2.  An  amended  bill  cannot  be  filed  In  snch 
•nit  In  the  name  of  the  assignee. 

Barriaon  &  Byrd,  (or  appellant.  Barton 
<fi  Boyd,  tor  appellee. 

Laot,  J.  This  Is  ah  appeal  from  certain 
decrees  of  the  circuit  court  of  Frederick 
county,  respectively  rendered  at  the  No- 
vember term  of  the  said  court  (or  the  year 
1888,  and  at  the  March  term,  18S9.  This 
suit  was  instituted  and  the  bill  filed  by 
Renner's  administrator  against  the  ap- 
pellant to  enforce  a  deed  o(  trust  Kiven 
upon  certain  real  estate  in  the  bill  men- 
tioned, and  to  collect  the  bonds  secured 
by  the  said  deed  in  trust.  Upon  the  bear- 
ing, it  appeared  that  the  plain  ti((  had  law- 
fully assigned,  under  decree  of  the  court 
be(ore  suit,  both  the  bonds  to  one  William 
L.  (Uark,  general  receiver  o(  the  court, 
and  bad  no  interest  in  the  said  bonds,  as 
was  set  (orth  by  the  bill.  The  de(eDdant 
demurred  to  the  bill,  upon  the  ground 
that  the  bill  set  forth  no  right  o(  action  in 
the  plaintiff,  which  demurrer  the  court 
sustained, but  granted  leave  to  E.  Holmes 
Boyd,  Esq.,  who  claimed,  by  reason  o(  a 
subsequent  assignment  to  him,  the  right 
to  sue  on  the  bonds,  to  flle  his  petition  in 
the  suit  as  an  amended  bill,  and  rendered 
a  decree  thereon  against  the  de(endant, 
whereupon  the  defendant,  a(ter  subse- 
quent proceedings  hud  intervened,  applied 
(or  and  obtained  an  appeal  to  this  court, 
and.  among  other  things,  assigned  this 
action  u(  the  circuit  court  of  Frederick 
coanty  as  error. 

In  the  view  we  take  o[  this  case.  It  is  not 
necessary  to  notice  any  other  assignment 
u(  error,  as  the  said  action  of  the  said  cir- 
cait  court  was  plainly  erroneous,  and  (or 
that  cause  the  said  decree  must  be  re- 
versed. The  plaintiff  having  no  right  ot 
action  at  the  time  of  bringing  the  suit,  his 
suit  must  fail,  and  bis  bill  be  dismissed, 
without  prejudice  to  the  right  of  the  real 
claimant  to  prosecute  bis  lawful  demand, 
i(any.  This  principle  Is  so  well  settled'ln 
this  court  that  citation  o(  authority  is 
scarcely  necessary.  Bui  the  iearoed  coun- 
sel (or  the  appellant  has  cited  several  cases 
which  are  applicable,  to  which  we  will  re- 
(er.  In  Sillinga  v.  Bumgardner,  9  Grai. 
27S.it  is  said  that  "a  bill  filed  by  a  sole 
plaiutKf  having  no  interest  whatever  in 
the  subject-matter  of  the  suit  must  be  dis- 
missed." Citing  Bradley  v.  Amidon,  10 
Paige,  235,  and  Lemon  v.  Hansbarger,  6 
Grat.  301.  In  Slllings  v.  Bumgardner  the 
plaintiff  was  allowed  to  amend  bis  bill,  as 
be  had  au  interest  which  entitled  him  to 
sue.  but  which  was  not  the  interest  In 
which  he  did  sue.  But  in  the  case  of 
Lemon  v.  Hansbarger,  supra,  It  appear- 
ing to  the  circuit  court  that  the  plaintif( 
had  no  right  to  Institute  the  said  suit,  it 
dismissed  his  bill,  which  was  affirmed 
here,  this  court  declaring  through  Ai.le.v, 
J .,  that  the  bill  should  be  dismissed  be- 


cause the  guardian  who  brought  the  suit 
had  no  right  to  bring  It,  and  the  Infant 
wards,  having  a  right  o(  action  by  their 
next  (rteud  then,  and  in  tbeir  own  names 
when  they  should  come  to  (ull  age,  coald 
not  be  substituted  as  plaintiff,  and  the 
suit  so  continued  because  they  were  not 
parties  to  the  suit;  that  there  was  no  er- 
ror in  the  decree  dismissing  the  bill ;  and, 
without  passing  on  any  other  question  lo 
the  cause,  decreied  that  the  decree  o(  the 
circuit  court  be  afflrmed,  with  costs,  add- 
ing: "But  this  afflrmance  is  without  prej- 
udice to  any  suit  (or  the  same  cause,  insti- 
tuted by  the  wards  i(  o(  age,  or  in  their 
names  by  their  next  (riend,  i(  Infants." 

It  is  perfectly  trne  that  supplemental 
bills  win  not  be  allowed  (or  the  purpose  of 
introducing  a  completely  new  case.  8 
Danlell,  Ch.  Pr.  169.  An  amended  bill  is  in 
the  nature  of  an  amendment  to  the  orig- 
inal bill,  and  must  be  read  with  It,  and 
the  two  must  be  regarded  as  one  bill; 
Straughan  v.  Hnllwuod.  4  8.  E.  Rep.  394. 
opinion  o(  Grgbiv,  J.,  Ct.  App.  \V.  Va. ;  Hill 
v.  Hill,  10  Ala.  527 ;  Hanby's  Adm'r  v. 
Henritse's  Adm'r,  85  Va.  182,  7  S.  E.  Rep. 
204;  opinion  ot  Johnson,  J.,  In  Plercy  v. 
Beckett,  15  W.  Va.  444;  Lyon  v.  Tall- 
madge,  I  Johns.  Ch.  184:  Verplanck  v.  In- 
surance Co.,  1  Edw.  Ch.  40;  Shields  v. Bar- 
row, 17  How.  130;  Christmas  v.  Ruaaell.U 
Wall.  69.  The  plalntm  having  no  right  to 
bring  the  suit,  and  the  same  appearing  by 
bis  bill,  the  demurrer  was  rightly  sus- 
tained. He  never  did  have  any  but  a  fidu- 
ciary interest  In  the  matter,  and  ot  that 
be  had  been  stripped  by  the  assignment: 
and,  as  we  deal  with  only  the  real  parties 
In  equity,  be,  having  no  interest,  cannot 
be  a  party,  and  bis  baseless  claim  cannot 
be  bolstered  by  another  suit  Ingralted  in 
this  in  the  (orm  of  an  amended  bill,  and  be 
must  go  out  ot  court,  with  costs.  For 
the  forgoing  reasons,  we  are  ot  opinion 
to  reverse  the  decree  complained  of  and 
appealed  from,  and  dismiss  the  bill,  with- 
out prejudice  to  any  suit  which  may  law- 
fully be  maintained  by  the  real  claimant. 


LooAN  V.  State. 


(W  Ga.  260 


(Supreme  Court  of  Oeorgia.    Dec.  1, 1880.) 

lIlSDIXBAMORS — WaIVSK  OV  JOBT. 

L  On  a  trial  for  a  misdemeanor,  defendant's 
waiver  of  arraignment  and  a  Jory  trial  recited 
that  he  "waives  arraignment  and  a  trial  by  Joiy, 
pleads  not  guilty,  and  pats  him'tolf  npon  toe 
country. "  Defendant  then  appeared,  and  went 
to  trial  without  a  Juir.  Held,  that  the  words 
"puts  himself  upon  the  country, "  contained  in 
the  printed  form  on  which  the  waiver  was  writ- 
ten, and  which  thronfirh  inadvertenoe  were  not 
erased,  were  mere  surplusage. 

2.  TTnder  Ck>de  Oa.  |  10,  providing  that  **a 
person  may  waive  or  renounce  what  the  law  baa 
established  in  his  favor  when  he  does  not  thereby 
injure  others  or  affect  the  public  interest,"  the 
right  to  a  trial  by  juiy  may  be  waived  in  a  mis- 
demeanor case. 

Error  from  city  court  ot  Savannah; 
Habdbn,  Judge. 

T.  S.  Morg/tD,  Jr.,  for  plulntltt  In  error. 
W.  W.  Fraser,  Sol.  Gen.,  by  6'.  fi.  Adama, 
for  the  State. 

Simmons,  J.  Logan  was  Indicted  and 
tried  tor  the  offense  of  assault  and  bat* 
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tery.  and  was  convicted.  He  made  a  mo- 
tion for  a  new  trial  upon  numerous 
{P*oandB,  vhich  was  overruled  by  the 
court,  and  he  excepted.  It  appears  from 
the  record  tha  t  be  was  indicted  by  the 
grand  jury  o{  the  city  court  of  Savannah, 
and  that,  when  the  case  was  called  Anally, 
for  trial,  he  waived  a  trial  by  Jiity,  and 
consented  to  be  tried  by  the  judge  of  that 
court.  Pending  the  trial,  the  defendant 
movad  to  withdraw  his  waiver  of  jury 
trial,  and  demanded  to  he  tried  by  a  jury, 
bat  the  court  overruled  the  motion,  and 
proceeded  with  the  trial.  It  was  con- 
tended by  counsel  for  the  defendant  that 
be  bad  the  nght  to  withdraw  his  consent 
to  be  tried  by  the  court,  because  there 
was  not  a  full  waiver  of  trial  by  jury,  the 
language  of  the  waiver  being  as  follows : 
"The  defendant,  Hugh  Logan,  being  in 
open  court,  waives  arraignment  and  a 
trial  by  jury,  pleads  not  guilty,  and  puts 
btmself  upon  the  country.  [Signed]  T.  S. 
MoKOAN,  Attorney  for  Defendant."  It 
was  contended  that  'in  law  this  was  no 
■waiver  of  trial  by  jury,  it  being  contradict- 
ory in  its  terms;  that,  while  in  one  part 
It  waives  trial  by  Jury,  in  another  it  de- 
mandH  a  jury,  the  words  'puts  himself  up- 
on the  country'  being  equivalent  In  law 
to  putting  himself  for  trial  upon  a  jury." 
We  think  that  when  the  defendant  ap- 
peared In  court,  entered  into  this  waiver, 
and  consented  to  be  tried  by  the  judge, 
and  proceeded  to  trial  before  him  with- 
out a  jury,  be  thereby  consented  to  be 
tried  without  a  jury, and  the  words  "puts 
bimself  upon  the  country"  were  surplus- 
age or  meaningless,  especially  as  it  ap- 
pears from  a  note  by  the  judge  who  tried 
tbe  case  that  the  waiver  of  trial  by  jury 
was  written  upon  a  printed  form  which 
contained  these  words,  and  the  solicitor 
general  through  Inadvertence  bad  failed 
to  erase  them. 

Tbe  controlling  question,  however,  In 
the  case  is  whether  .a  defendant  in  a  mis- 
demeanor case  can  waive  trial  by  jury  in 
tbls  state.  The  trial  judge  held  that  the 
defendant  could  do  so,  and  bad  done 
BO,  In  this  case;  and  we  think  the  ruling 
was  correct.  Whatever  may  be  tne  decis- 
ions in  other  states  as  to  tbe  right  to 
waive  trial  by  jury  in  cases  of  misdemean- 
or, we  do  nut  think  there  can  be  any 
doubt  that  tbe  defendant  had  this  right 
nnder  our  law.  OurCode  declares  (section 
10)  that  "a  person  may  waive  or  renounce 
what  the  law  has  establitibed  in  his  favor 
when  he  does  not  thereby  Injure  others  or 
affect  the  public  interest. "  Tbe  waiver  in 
tbls  case  did  not  Injure  others,  nor  did  it 
affect  the  public  interest.  The  legislature, 
in  various  acts  establishing  city  and  coun- 
ty courts,  has  provided  for  waiver  of  trial 
by  jury  In  misdemeanor  cases;  and  these 
acts  are  declarations  upon  tbe  part  of  the 
legislature  that  such  waiver  does  not 
affect  the  public  interest  or  contravene 
public  policy.  Tbe  act  establishing  the 
city  court  of  Savannah,  in  which  this  de- 
fendant was  tried,  authorizes  the  judge 
thereof  to  "  bear  and  dt^termine  the  case  of 
any  person  charged  with  the  commission 
of  any  criminal  offense  within  the  jurisdic- 
tion of  said  court,  upon  accusation  drawn 
up  by  tbe  prosecuting  officer,  without  a 


Jury:  provided,  the  person  accused  shall 
in  open  court  waive  Indictment  or  pre- 
sentment b.v  a  grand  jury,  and  arraign- 
ment and  trial  by  a  petit  jury,"  etc.  Code, 
§  4U17.  It  was  argued  that  this  statute 
provides  merely  for  cases  where  the  trial 
is  upon  an  accusation  drawn  up  by  tbe 
prosecuting  officer,  and  not  for  cases  tried 
upon  an  indictment  preferred  by  tbe  grand 
Jury,  as  was  done  in  this  case.  But  it  is 
Immaterial  whether  this  statute  provided 
for  the  waiver  in  this  case  or  not,  for,  as 
we  have  already  shown,  tbe  general  law 
as  to  waiver,  independently  of  this  stat- 
ute, was  sufficient  to  authorice  tbe  waiver. 
It  authorises,  as  we  have  seen,  every 
waiver  except  such  as  may  "injure  others 
or  affect  the  public  interest,"  or,  in  other 
words, contravene  public  policy.  And  tbls 
special  statute  Itself  Is  an  expresHlon  by 
the  legislature  that  the  public  interest  Is 
not  affected,  nor,  public  policy  contra- 
vened, by  waiver  Of  Jury  trial,  and  by  trial 
without  a  jury,  hy  the  judge  of  the  city 
court  of  Savannah,  In  cases  of  this  grade. 
Nor  is  tbe  force  of  this  statute  as  an  ex- 
pression of  public  policy  impaired  by  the 
fact  thatltlalls  to  provldefor  waiver  where 
the  charge  Is  not  made  by  accusation,  hut 
by  indictment,  as  In  this  case.  We  know  of 
no  consideration  of  public  policy  which 
renders  a  jury  more  Imperatively  demand- 
ed by  the  public  interest,  and  a  judge  less 
competent  to  pass  upon  the  issue,  when 
tbe  offense  is  charged  by  indictment,  than 
when  the  same  offense  is  charged  by  an 
accusation.  Where  tbe  right  to  waive 
Jury  trial  Is  denied  upon  tbe  ground  of 
public  policy,  It  is  because  trial  by  a  Jury 
is  regarded  as  the  only  proper  mode  for 
tbe  trial  of  tbe  offense,  and  as  essential  to 
the  public  interest;  but  it  is  clear  from 
tbls  statute  that  the  legislature  of  this 
state  regarded  trial  by  the  Judge  of  the 
'city  court  of  Savannah,  without  a  Jury, 
as  a  proper  mode  for  tbe  trial  of  the 
offense  charged  agaiust  this  defendant, 
and  as  not  opposed  to  the  public  interest. 
Authority  is  abundant  in  other  states 
to  the  effect  that  public  policy  is  not  con- 
travened by  statutes  authorizing  waiver 
of  jury  trial  In  offenses  of  this  grade,  and 
there  is  no  reason  to  suppose  that  public 
policy  In  this  state  is  more  restricted  on' 
the  subject.  Indeed,  interpreting  that 
policy  by  the  absence  of  any  restriction  in 
our  cunstltiitlon  or  law,  upon  the  right  to 
waive  trial  by  jury,  and  by  the  existence 
of  various  statutes  which  recognize  this 
right  as  to  the  courts  which  they  create, 
and  by  tbe  language  of  this  court  in  the 
past,  we  see  no  consideration  of  public 
policy  which  would  exclude  the  waiver  in 
this  case  from  the  broad  provisions  of  oar 
own  statute  as  to  waivers  generally. 
This  court  has  gone  so  far  as  to  say :  "  We 
lay  down  the  broad  proposition  that,  as 
a  prisoner  may  waive  even  a  trial  Itself, 
and  be  capitally  punished  upon  his  own 
confession  of  guilt,  he  may  waive  any 
minor  right  or  privilege."  Lumpkin,  J.,  in 
Sarah  v.  Sta  te,  28  Ga.  581.  There  is  no  rea- 
son why  a  prisoner  in  a  case  of  this  kind 
should  not  have  the  right  to  be  tried  by 
a  conscientious  and  intelligent  judge,  it  he 

g refers  it,  as  well  as  tbe  right  to  be  tried 
y  a  Jury.    There  m^y  bs  reasons  indeed 
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why  be  sliould  prefer  tbe  former  tothelat- 
ter.  especially  as  it  may  often  conduce  to 
tbe  speedy  trial  wbicb  it  iti  tbe  policy  of 
the  law  to  accord  bim.  Tbe  defendant  in 
this  case  knew  tbat  be  bad  tbe  right  to 
be  tried  by  a  jury,  but  be  chose  to  "  waive 
or  renoance  what  tbe  law  bad  established 
in  his  favor."  He  appeared  In  court  and 
voluntarily  waived  it,  and  agreed  to  be 
tried  by  tbe  court  without  a  Jury,  and 
acted  upon  his  waiver  and  consent  by  pro- 
ceeding to  trial.  After  tbe  trial  had  pro- 
ceeded somewhat,  and  when  he  probably 
saw  that  he  was  likely  to  be  convicted  un- 
der the  evidence,  he  sought  to  undo  bis 
own  act,  and  withdraw  his  consent;  and 
after  conviction  insisted  that  he  bad  no 
right  to  give  his  consent.  We  think  be  did 
have  the  right,  ahd,  baring  thereby  given 
to  the  court,  which  had  Jurisdiction  of  his 
case.  Jurisdiction  also  to  try  him  without 
a  Jury,  be  is  estopped  after  conviction 
from  calling  it  in  question.  Not  only  was 
bis  consent  freely  and  voluntarily  given, 
but,  as  appears  from  the  record, he  urged 
upon  the  court  to  try  bim  without  a  jury, 
even  after  tbe  Judge  had  expressed  bis  de- 
sire and  request  to  be  rel<*ased  from  that 
duty.  Upon  the  subject  of  waiver,  see 
Cunuingbam  v.  State,  80  Ga.  4,  6  S.  E.  Rep. 
25i. 

There  are  other*  groands  in  tbe  motion 
for  a  new  trial,  some  of  them  not  properly 
approved  by  the  court,  and  others  Imma- 
terial In  the  view  we  take  of  tbe  case ;  and 
we  tbink  It  unnecessary  to  dlRcuss  them 
furthnr  than  to  say  tbat  the  evidence  was 
safflclent  to  authorize  tbe  judgment. 

J  udgment  affirmed. 

(86  0».  246)  

Alexander  v.  Statb. 
(Supreme  Court  of  Oeorgia.    Nov.  26,  1890.) 
Dkalcio  m  FUTDBBS— Taxation— Ibtbbstatb  . 

CJOMMBBCB. 

-  1.  Acts  Oa.  1888,  p.  22,  tazInK  the  boslneas 
of  baying  and  selling  "futures,"  is  not  a  viola- 
tion of  the  Interstate  commerce  clause  of  the  con- 
stltntion  of  the  United  States. 

it.  The  requirements  of  the  statute  ttiat  the 
tax  be  paid  by  every  individual,  firm,  or  agent 
"engaged  in  the  business  of  selling  or  buying" 
futures  apply  to  one  soliciting  customers  in  tbe 
state,  who  on  obtaining  a  customer  receives  his 
mon^  and  telegraphs  bis  offer  to  a  firm  in  an- 
other state,  and  if  the  offer  is  accepted  forwards 
the  money,  and  thereafter  pays  to  the  customer  his 
profits  or  collects  from  him  his  losses. 

Errof  from  city  court,  Richmond  connty; 
Eve,  Judge. 

Leonard  Phinizy,  for  plaintiff  In  error. 
C.  H.  Cohen,  for  defendant  In  error. 

Simmons.  J.  Tbe  general  tax  act  for 
1880  and  1890,  in  the  18tb  paragraph  of 
section  Z,  (Acts  1888,  p.  22.)  levies  a  license 
tax  as  follows:  "Hpon  every  individual 
or  firm,  or  bis  or  their  agents,  engag^ed  in 
tbe  business  of  selling  or  buying  farm  prod- 
ucts, sugar,  coffee,  and  salt  and  meat  tor 
future  delivery,  (commonly  called  'fut- 
ures,') five  hundred  dollars  each  per  an- 
num for  tbe  county  where  aucb  business 
Is  carried  on:  provided,  that  this  tax 
shall  not  be  demanded  of  any  cotton  ware- 
houseman, dealer  In  cotton,  or  any  pro- 
vision broker,  who  takes  orders  In  the  reg- 
ular course  of   tbeir  trade  only  for  the 


actual  and  bona  Ode  delivery  of  cotton 
and  other  produce  so  ordered,  and  where 
by  the  terms  of  the  contract  it  is  not  left 
to  the  option  of  tbe  party  so  ordering,  or 
the  party  taking  such  order,  to  avoid  the 
delivery  of  the  produce  or  products  by  pay- 
ing tbe  difference  in  the  market  price  of 
such  produce  or  products  at  the  time 
of  delivery:  provided,  further,  that  such 
cotton  warehouseman,  dealer  in  actual 
cotton,  or  any  provision  broker,  does 
not  carry  on  tbe  business  of  buying  fut- 
ures In  connection  with  bis  or  their  other 
business."  Section  4  of  tbe  act  provides, 
in  substance,  that,  before  any  person 
taxed  as  above  provided  for  shall  be  an- 
thoriied  to  carry  on  said  business,  **they 
shall  go  before  the  ordinary  of  the  county 
in  which  they  propose  to  do  business, 
and  register  theirnames,  place  of  business, 
and  at  tbe  same  time  pay  tbeir  taxes  to 
the  tax  collector.  •  »  •  Any  person 
falling  to  register  with  tbe  ordinary  as 
herein  required  shall  bellable  to  indictment 
for  a  misdemeanor,  and  on  conviction 
shall  be  fined  not  less  than  fifty  dollars 
nor  more  than  two  hundred  dollars,  at 
the  discretion  of  the  court  trying  tbe 
same,  or  be  Imprisoned  as  prescribed  by 
section  4310  of  the  Code."  It  appears  from 
the  record  in  this  case  tbat  Alexander, 
the  plaintiff  In  error,  failed  to  go  before 
tbe  ordinary  and  register  bis  name  and 
place  of  business,  and  to  pay  the  license 
tax  to  the  tax  collector.  He  was  in- 
dicted, tried, and  convicted  under  this  act. 
He  moved  for  a  new  trial  upon  the  several 
grounds  set  out  in  his  motion,  which  was 
denied  by  the  trial  judge,  and  be  excepted. 
The  plaintiff  in  error  contends  that  the 
courterred  in  refusing togivethefollowing 
in  charge  to'the  Jury :  "The  act  of  Decem- 
ber 26, 1889,  was  not  Intended  to  apply  to 
parties  non-resident  soliciting  orders  in 
this  state  and  executing  said  orders  oat 
of  this  state  for  future  delivery  of  cotton. 
To  make  It  apply  to  «uch  parties  would 
be  to  make  it  violate  article  1,  §  8,  par.  3, 
of  the  constitution  of  the  United  States, 
and  I  so  charge  you."  And  be  further 
complains  that  the  court  erred  In  substi- 
tuting in  lieu  thereof  this  language:  "I 
give  yon  In  charge  this  part  of  the  third 
request  with  tbis  qualification,  vis. :  Pro- 
vided the  contracts  were  Huch  as  could  not 
be  avoided  by  payment  of  tbe  actual  price 
or  the  difference  in  price  at  any  time." 
To  treat  this  exception  technically,  there 
are  two  reasons  why  the  judge  should 
not  have  given  this  request  in  charge:  (1) 
Because  there  was  no  act  of  December  26, 
1889,  on  tbe  subject,  tbe  ect  applicable  be- 
ing tbe  act  of  December  26, 1888 ;  and  (2) 
It  does  not  appear  that  Alexander,  the  de- 
fendant in  the  court  below,  was  a  non- 
resident of  the  state  of  Georgia  soliciting 
orders  in  this  state,  but  It  does  appear 
tbat  be  was  a  resident  of  the  county  of 
Richmond  in  this  state,  where  be  was 
Indicted.  It  would  seem  to  be  the  theory 
of  the  platntlH  in  error  that  Hubbard, 
Price  &  Co.,  for  whom  the  defendant  ap- 
peared to  have  been  agent,  were  on  trial, 
and  not  the  agent  blmself.  Waiving, 
however,  these  technical  objections,  and 
coming  to  the  question  made  before  us  In 
tbe  argument,  to-wit,  wbetber  tbe  act. 
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It  to  be  applied  to  Alexander,  tbe  defend- 
ant,  was  in  violation  of  tite  constitntion 
of  the  United  States  because  it  interfered 
with  interstate  commerce,  we  do  not 
ttainR  It  was  error  to  refuse  tlie  request. 
We  do  not  think  tlie  bosinesa  of  buying 
and  selUnar  w  hat  are  commonly  Icnown  as 
"futures"  is  protected  underthe  Interstate 
commerce  clause  of  tbe  constitution  of  the 
United  States.  This  court,  and  many 
othercourts  in  tbi8COuntry,have held  that 
this  business  is  (caml)linK.  Cunningham 
V.  Banlc,  71  Oa.  400:  Banic  v.  Cunningham, 
75  Oa.  866;  Walters  t.  Comer,  79  Ga.  706, 
6S.  E.  Rep.  292;  Embrey  v.  Jemisnn,  131 
U.S.  336,  e  Sup.  Ct.  Rep.  776;  Irwin  v. 
Williar,  110  U.  ».  499,4  Sup.  Ct.  Rep.  160;  8 
Amer.  &  Ens;-  ^nc.  Law,  p.  1005,  and 
cases  cited.  If,  therefore,  the  business  of 
buying  and  selling  futures  Is  gambling,  It 
is  not  protected  by  the  interstate  com- 
merce clause  of  the  constitution  of  the 
United  States.  As  was  well  said  by  the 
solicitor  general  in  tbe  argument  of  this 
case,  that  clause  protects  Interstate  com- 
merce, but  does  not  protect  interstate 
gambling.  For  a  discussion  of  a  case 
somewhat  analogous  to  this,  see  Forten- 
buiy  V.  State,  47  Ark.  188,  1  S.  W.  Rep.  68. 
Tbe  next  complaint  is  made  in  the  fltth 
and  last  ground  of  the  motion,  which  Is 
that  tbe.  court  erred  in  charging  as  fol- 
lows: "If  you  find  from  the  evidence  that 
Alexander  was  the  local  agent  of  Hub- 
bard, Price  &  Co.  for  the  sale  or  purchase 
of  future  cotton,  and  that  he  took  orders 
(only)  here,  and  that  he  received  margins 
here  and  sent  them  to  New  York,  and 
that  all  losses  were  paid  in  New  York 
through  bim,  and  all  statements  and 
profits  were  sent  out  from  New  York  here 
to  bim,  and  all  settlements  were  made  in 
New  York,  but  through  him  here,  and 
that  a  party  could  settle  his  contracts  at 
any  time  he  chose  in  New  York  through 
the  agent  here,  (Alexander,)  and  that  he 
had  not  paid  tbe  tax,  then  I  charge  you 
that  this  '  would  amount  to  Hubbard. 
Price  Jk  Co.  doing  a  future  buslneRs  here 
in  this  state,  aud  tbe  defendant  would  be 
guilty,  and  you  should  so  find."  In  our 
opinion,  tills  charge  was  substantially 
correct.  The  statute  requires  registra- 
tion and  the  payment  of  the  tax  by  erery 
indi vidua]  or  firm  or  agent  "engaged  'in 
the  basinesB  of  selling  or  buying"  futures, 
and  does  not  In  our  opinion  contemplate 
that  the  selling  or  buying  roust  be  com- 
plete in  order  for  the  statute  to  apply.  If 
one  engages  or  holds  hi>nselt  out  as  en- 
gaged in  this  business,  he  must  register 
and  pay  the  tax;  and  to  engage  In  the 
business  It  is  not  necessary  that  he  shall 
complete  the  sale  or  purchase.  The  same 
act  levies  a  special  tax  upon  erery  prac- 
titioner of  law,  of  medicine,  or  of  dentis- 
try; opon  every  president  of  a  bank;  upon 
each  agent  or  firm  negotiating  loans;  and 
upon  those  engaged  In  various  other  oc- 
cupations. A  lawyer  or  physician  who 
holds  himself  out  as  engaged  In  bis  par- 
ticular line  of  business  cuuld  not  avoid  tbe 
tax  because  of  his  failure  to  secure  a  client 
or  patient,  and  we  think  it  is  equally  clear 
that  one  who  holds  himself  out  as  an 
agent  for  the  buying  and  selling  of  futures 
cannot  claim  exemption  because  he  does 


not  complete  tbe  pnrcbase  or  sale  of  any 
future  contract.  It  is  not  necessary  un- 
der this  act  for  one  man  to  complete  the 
contr(>ct.  It  may  take  two  or  more  to 
carry  on  the  business.  If  one  is  connected 
with  others  who  are  engaged  In  tbe  busi- 
ness, and  his  part  is  to  lead  to  or  aid  in  the 
selling  or  buying,  he  is  "engaged  in  the 
business  of  selling  or  buying, "  within  the 
meaning  of  the  act,  Just  as  much  as  If  be  ° 
completed  the  contract  himself.  If  this 
defendant  was  the  agent  in  this  state  of 
a  New  York  firm  engaged  in  the  selling 
aud  buying  of  futures,  and  his  part  of  the 
business  vras  to  secure  orders  for  future 
contracts  to  be  placed  In  New  York,  and 
to  collect  from  the  customer  tbe  money 
paid  for  margins,  and  if  the  customer 
made  a  profit  pay  him  his  profit  upon  the 
closing  out  of  the  contract,  he  was  "en- 
gaged in  the  business  of  selling  or  buying" 
futures  in  this  state,  and  the  statute  ap- 
plied to  him  just  as  it  would  if  be  had  com- 
pleted the  whole  transaction  in  this  state. 
Tbe  evidence  shows  that  the  defendant's 
part  of  tbe  business  was  to  solicit  custom- 
ers in  this  state,  and  when  he  obtained 
one  to  receive  tbe  customer's  money  and 
telegraph  his  offer  to  New  York,  and,  if  the 
otter  should  be  accepted,  to  forward  the 
money ;  and  if  the  customer  won  in  the 
game  carried  on  in  the  Cotton  Exchange 
of  New  York  the  defendant  was  to  pay 
bim  tbe  profit,  and  if  the  customer  lost 
he  collected  tbe  loss.  Under  this  state  of 
facts, we  think  the  court  correctly  charged 
tbe  law,  and  that  the  verdict  of  the  jury 
was  authorised  by  the  evidence.  Judg- 
ment affirmed. 

———  (86  Qa.  257) 

Gbifflv  v.  State. 

(iSupreriM  Court  of  QwrgUt.    Deo.  1,  1890.) 

IiABOirr— EviDiKca— IireinnonoNS. 

1.  In  a  larceny  caae,  far  taking  certain  per- 
sonal property  from  a  certain  steamer,  evidence 
of  admlssioos  made  by  defendant  that  at  various 
times  he  committed  larcenies  from  the  steamer 
is  admissible,  where  It  appears  tbat  goods  of  the 
character  found  in  defendant's  possession  were 
on  the  vessel  at  the  time  of  the  allef^ed  larceny, 
that  they  were  stolen  therefrom,  and  that  defend- 
ant was  at  that  time  employed  on  tbe  vessel. 

3.  A  charge  that  if  the  goods  were  found  in 
defendant's  possession,  and  such  possession  was 
left  unexplained,  "the  law  raises  the  presumption 
from  tuat  possession  that  be  committed  the  lar- 
ceny, "  is  erroneous. 

Error  from  superior  court,  Chatham 
county ;  Fali.ioa.nt,  Judge. 

Geor/(e  W.  Owens,  by  J.  R.  Saasay,  for 
plaintiff  in  error.  W.  W.  Fra8er,Sol.  Gen., 
by  E.  S.  Elliott,  for  tbe  State. 

B1.ANDFORD,  J.  The  plaintltr  In  error 
was  indicted  and  found  guilty  of  larceny. 
In  that  he  was  charged  with  taking  and 
carrying  away  from  a  vessel  belonging  to 
the  Ucean  Steam-Sbip  Company,  while  in 
the  port  of  Savannah,  certain  personal 
property.  He  moved  for  a  new  trial, 
which  was  overruled  by  the  court,  and  he 
excepted. 

The  first  assignment  of  error  in  the  mo- 
tion for  a  new  trial  is  because  tbe 'court 
allowed  McDermot  to  testify  as  to  an  al- 
leged confession,  made  by  defendant,  oi 
larcenies  committed  at  various  times  from 
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the  Ocean  Steam-Ship  Company.  It  Is 
manifest  that  In  tblH  ground  of  the  motion 
(or  a  new  trial  no  ground  of  objection  is 
stated  as  to  the  admission  of  thlsevldence. 

The  second  ground  of  the  motion  is  be> 
cause  NffUermot  was  allowed  to  testify  as 
to  an  allegred  confesniun  made  by  defend- 
ant to  Ganey  in  the  presenceot  Mi-Dermot. 
It  is  not  stated  in  this  gronnd,  however, 
'  that  objection  to  this  evidence  was  made 
in  the  court  below.  It  is  alleged  in  the 
bill  of  exceptions  that  the  court  commit- 
ted error  in  allowing  McDermot,  a  wit,- 
neK8  for  the  state,  to  testify  as  to  an  al- 
legcd  confession  made  by  the  defendant  of 
larcenies  of  goods,  committed  at  various 
times,  trom  the  Ocean  Steam-Ship  Com- 
pany, Bihuitting  said  confesBion  in  evi- 
dence over  objection  of  defendant's  coun- 
sel, the  objection  being  that  general  con- 
fessions of  general  offenses  are  not  admis- 
sible in  evidence,  and  should  not  t>e  al- 
lowed to  prove,  or  tend  to  prove,  a  special 
offense.  The  bill  of  exceptions  does  not 
clearly  show  however  that  tlie  grounds  of 
the  objection  were  urged  at  the  time,  and 
before  the  court  admitted  this  evidence ; 
nor  is  the  same  uhown  In  the  motion  for  a 
new  trial.  But  admitting  that  the  objec- 
tions were  properly  made  and  urged  at 
the  time,  and  before  the  admission  of  this 
evidence,  wo  see  no  error  tn  admitting  the 
same,  because  it  is  shown  by  tbe  record 
that  tlie  particular  larceny  for  which  tbe 
accused  was  indicted  consisted  of  the  tak- 
ing of  certain  goods  from  the  steam-ship 
City  of  August!!,  and  that  goods  of  the 
character  found  In  defendant's  possession 
were  upon  this  vessel  at  the  time  the  lar- 
ceny Is  alleged  to  have  been  committed. 
Anil  it  is  further  shown  by  the  evidence 
that  the  accused  was  a  coal-beaver  upon 
the  vessel  at  that  time;  that  goods  of  the 
kind  stolen  were  on  the  vessel  at  the  time; 
that  subsequently  a  box  of  such  goods 
transported  npon  this  steum-ship  was 
received  by  Mohr  Bros.,  tbe  consignees, 
and,  upon  being  opened,  it  wasdiscovered 
that  goods  similar  to  those  admitted  by 
the  confession  of  the  accused  to  have  btien 
stolen  by  him  were  missing  from  this  box. 
It  was  further  shown  by  the  drayman 
who  hauled  the  goods  from  tbe  wharf  to 
Mohr  Bros,  that  the  box  was  not  opened 
while  in  his  possession;  and  It  was  also 
shown  that,  when  the  box  was  taken  from 
the  vessel  and  placed  upon  the  wharf, 
there  was  a  watchman  placed  over  the 
same,  and  no  one  rnuld  have  taken  the 
goods  without  being  seen,  and  no  one  did 
take  them  while  there.  So  we  think  the 
court  did  right  to  admit  this  evidence. 

It  Is  furthermore  alleged  as  error  that 
the  court  allowed  the  witness  McDermot 
to  testify  to  an  alleged  confession  made  by 
the  defendant  to  one  Oaney,  in  the  pres- 
enceof  the  witness,  over  defendant's  objec- 
tion. What  the  objection  urged  at  tbe 
time  was.  Is  not  shown  In  the  motion  for 
new  trial;  but  It  Is  alleged  in  the  bill  of 
exceptions  that  the  error  was  becausesald 
confession  was  induced  by  promises  made 
by  said  Uaney  to  the  defendant. .  The  rec- 
ord does  not  show  what  theseconfesslons 
were  which  the  court  admitted  in  evi- 
dence,— whether  they  were  material  or 
immaterial.    It  is  simply  alleged  in  the  bill 


of  exceptions  that  It  was  error  became 
the  confessions  were  induced  by  promisett 
made  by  Ganey  to  the  defendant,  so  we 
decline  to  pass  upon  the  question  made  tn 
this  assignment  of  error,  as  we  cannot  de- 
termine from  the  record  whether  the  ac- 
cused was  hurt  thereby. 

In  tbe  eighth  ground  it  is  complained 
that  the  court  erred  in  charging  the  Jury 
that  if  they  found  that  the  crime  of  larceny 
was  committed  on  the  yessel  on  that  Hay, 
and  the  goods  taken  therefrom  were  after- 
wards found  in  the  possession  of  tbe  pris- 
ouer,Buch  facts  would  "raise  the  presump- 
tion under  the  law  of  the  prisoner's  guilt, 
and  it  is  incumbent  on  tbe  < prisoner,  the 
goods  stolen  having  been  found  in  his  pos- 
session, to  explain  that  possession  to  the 
satisfaction  of  the  Jury.  **  We  are  not  well 
satisfied  with  this  charge.  If  it  was  the 
meaning  of  the  court  to  state  to  the  Jury 
that  when  the  crime  of  larceny  had  been 
proven,  and  the  goods  stolen  were  found 
shortly  thereafter  in  the  possession  of  tbe 
prisoner,  the  law  would  th(>n  authorise 
the  Jury  to  presume  tbe  prisoner  guilty, 
such  charge  would  not  be  error.  But  we 
think  this  court  laid  down  the  correct 
doctrine,  as  applicable  to  cases  of  this 
sort,  in  the  case  of  Falvey  v.  State,  11  S. 
E.  Rep.  6U7,  wherein  it  was  held  that, 
where  stolen  goods  are  found  in  the  pos- 
session of  a  defendant,  charged  with  burg- 
lary, shortly  after  the  commission  of  the 
offense,  such  fact  would  authorize  the  Jury 
to  infer  that  the  accused  was  guilty,  un- 
less he  explained  the  possession  to  their 
satisfaction.  In  the  case  of  Hill  t  State, 
63  Ga.  678,  this  question  was  discussed  by 
Blrcklry,  J.,  to  some  extent,  and  it  was 
there  said :  "There  is  a  wide  difference  be- 
tween resting  the  result  of  a  trial  npon 
facts  which  legally  constitute  the  offense 
charged  and  making  it  turn  upon  other 
facts  which  are  merely  evidence  of  the  con- 
stituent facts."  Where  the  facts  proven 
constitute  the  offense  charged  in  the  in- 
dictment, then  It  would  be  proper  for  tbe 
court  to  instruct  the  jury  that,  if  they  be- 
lieved such  facts,  they  should  convict  the 
defendant.  See  Parker  v.  State,  34  Ga. 
262;  Tucker  v.  State,  57  Ga.  508.  The  pre- 
sumption in  such  a  case  is  not  one  of  law, 
but  of  fact.  1  Whart.  Crim.  Law,  §  729; 
3  Greenl.  Ev.  §  31 ;  Hall  v.  State,  8  Ind.  489; 
.State  V.  Hodge,  50  N.  U.  510;  Stover  v. 
People.  56  N.  Y.  315;  Graves  v.  State.  12 
Wis.  501 ;  Crilley  v.  State,  20  Wis.  231.  We 
think  the  case  of  Hill  v.  State,  supra,  fnlly 
sustains  the  view  we  have  stated,  and  !■ 
the  law  of  this  state  upon  the  subject. 

The  ninth  ground  excepts  to  a  certain 
charge  given  by  the  court.  A  portion  of 
the  charge  excepted  to  is  correct  law, 
while  part  of  the  same  Is  not  sound.  This 
court  has  frequently  held,  however,  that 
a  charge  of  a  court  excepted  to  must  be 
all  of  It  erroneous,  where  It  states  Inde- 
pendent propositions,  iu  order  to  avail 
the  party  makiag  tbe  exception  anything. 
We  find  that  the  court  In  this  charge  in- 
structed the  Jury  that  if  the  goods  were 
found  in  the  defendant's  possession,  and 
such  possession  was  left  unexplained. "the 
law  raises  tbe  presumption  from  that  pos- 
session that  he  committed  the  larceny." 
We  think  the  latter  part  of  this  charge  ia 
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clearly  error  under  the  former  rnllngs  of 
this  court  and  if  this  were  a  close  case 
upon  tlie  facts,  we  would  unhesitatingly 
reverse  the  JuUKment  and  remand  the  case 
for  farther  trial.  But  we  are  satlRfled, 
from  lool(ineintu  theevidence  in  this  case, 
that  the  verdict  of  the  Jury  was  demanded 
by  the  proof  submitted. 

We  find  no  error  in  the  other  chaPKes  of 
tbe  court  excepted  to,  nor  do  we  think  It 
was  error  for  the  judge  to  refuse  to  give 
In  charge  the  requests  asked  by  counsel  for 
tbe  accused.  Inasmuch  as  we  find,  in  look- 
ing at  the  entire  charge  of  the  court,  that 
the  requests  of  the  plaintiff  In  error  were 
fully  covered  by  the  general  charge  to  tbe 
Jury.    Judgment  affirmed. 

(W  Go.  n*)  

Brown  v.  Smith  et  a/. 
(Supreme  Court  of  Oeorgio.  Dec  1, 1890.) 
Mabteb  and  Bbbtakt— When  Relation  EIxists. 
The  owner  of  a  cargo  of  coal  blred  plain- 
tiff to  assist  In  nnloading  it,  and  also  hired  of 
defendants  a  pair  of  mules  and  a  driver  to  be 
used  Id  raising  the  ooal  from  the  hold  of  the  ves- 
«eL  Said  owner  was  to  Have  full  control  of  the 
mules  and  tbe  driver,  and  might  put  the  driver 
at  any  other  work.  And,  although  he  paid  de- 
fenaants  for  the  hire  of  the  mules  and  driver,  he 
bad  the  right  under  his  contract  of  hiring  to  dis- 
charge the  driver,  and  appoint  a  substitute. 
Held,  in  an  action  for  personal  injuries  ooca- 
sionea  by  the  driver's  careless  management  of 
the  mules,  that  in  said  work  the  driver  was  not 
the  servant  of  defendants,  but  of  the  ooal  owner. 

Error  from  city  court  of  iJavannab; 
Harden,  J  udge. 

Leater  &  Ra  venel,  for  plaintiff  in  error. 
(yCbouer  A  CBryne,  for  defendants  in  er- 
ror. 

Simmons,  J.  Brown  sued  Smith  ft  Kelly 
fur  damages. alleging  in  substance  that  he 
was  engaged  as  a  laborer  in  discharging  a 
vessel  laden  with  coal  lying  at  the  wharf 
etc.  H.  Dixon,  in  Savannah;  that  it  was 
his  duty  to  remain  in  the  bold  of  the  vessel 
to  receive  empty  tubs  as  tbey  were  low- 
er3d  into  the  hold,  and  to  unhook  them 
from  the  hoisting  rope,  and  hook  thereon 
full  tubs,  to  be  hoisted  therelrom ;  that 
there  was  also  then  and  there  employed  in 
discharging  the  vessel  a  certain  pair  of 
mules,  the  property  of  said  Smith  &  Kelly, 
manasred  and  controlled  by.  their  servant, 
these  mules  being  attached  to  a  rope  used 
in  hoisting  the  coal,  and  being  driven  by 
said  servant  of  the  defendants;  that,  dur- 
ing the  discharging  of  the  vessel,  it  was 
the  duty  of  this  servant,  as  on  epipty  tub 
was  loaded  into  tbe  vessel,  to  keep  the 
mules  stationary  while  the  plaintiff  un- 
booRed  the  empty  tub  from  the  rope  and 
hitched  thereto  a  full  tub,  and  not  to  drive 
the  mules  off,  or  permit  them  to  walk  off, 
until  satistieid  that  the  plaintiff  hud  fin- 
ished the  hooking  and  unhooking;  that 
an  empty  tub  had  been  lowered  into  the 
bold,  and  while  he  was  engaged  in  un- 
hooking it  from  the  rope,  and  before  he 
bad  finished  doing  so,  the  driver  of  the 
mules,  without  any  signal  so  to  do,  negli- 
gently and  carelessly  permitted  the  mules 
to  walk  off.jerking  the  empty  tub  against 
the  petitioner')  hand,  catching  the  hand 
between  the  tub  and  tbe  side  of  the  batch- 
way,  and  crushing  and  mashing  it  so  as 


to  make  It  necessary  to  amputate  the 
third  finger,  depriving  him  of  the  use  of 
his  hand,  and  causing  him  to  lose  time  and 
money,  etc.,  and  giving  hltn  great  pain. 
The  Jury  returned  a  verdict  in  favor  of  the 
defendants,  and  the  plaintiff  moved  for  a 
new  trial,  which  was  refused,  the  court 
holding  that  under  the  evidence  the  plain- 
tiff was  not  entitled  to  recover,  because 
the  driver  of  the  mules  was  not  the  serv- 
ant of  the  defendants,  but  the  servant  of 
Dixon.  The  evidence  on  tills  point,  in  sub- 
stance, was  that  Dixon  had  a  vessel  load- 
ed witb  coal,  and  employed  Brown,  the 
plaintiff,  to  assist  in  unloading  it,  and  hired 
from  Smith  &  Kelly  a  pair  ,of  mules  and  a 
driver.  The  mules  were  to  be  hitched  to 
a  rope,  and  by  this  means  were  to  pull  the 
tubs  of  coal  out  of  the  hold,  upon  thedock. 
Although  Dixon  hired  tlie  mules  and 
driver  from  Smith  &  Kelly,  he  had  full  con- 
trol of  both.  They  were  under  his  control 
and  direction  dnrlnjr  the  time  the  work  of 
unloading  the  coal  was  In  progress,  and, 
when  the  driver  was  not  driving  the  mules. 
Dixon  had  the  right  to  put  liim  at  any 
other  work  in  and  about  the  vessel;  and. 
although  he  did  not  pay  the  driver  for 
his  work,  but  paid  Smith  &  Kelly  for  the 
hire  of  the  mules  and  the  driver,  he  never- 
theless had  tbe  right,  under  the  contract 
with  Smith  ft  Kelly,  to  discharge  the 
driver,  and  appoint  a  substitute  in  his 
place.  If  tbe  driver  was  careless  or  incom- 
petent. Smith  ft  Kelly  bud  no  right  to 
give  any  directions  to  the  driver  while  in 
the  service  of  Dixon,  nor  to  control  him  in 
any  manner  during  that  time,  but  he  was 
to  be  under  tbe  ulisulute  control  ol  Dtxou 
durlug  the  progress  of  the  work.  Under 
this  state  of  facts,  we  think  the  court  was 
right  in  holding  that  the  driver  of  the 
mules  was  not  the  servant  of  Smith  & 
Kelly  in  that  particular  work,  and  that 
the  plaintiff  could  not  recover  from  tliem* 
While  it  is  true  that  the  driver  of  the 
mules  may  have  been  the  general  servant 
of  Smith  ft  Kelly,  yet,  when  they  hired 
him  to  Dixon  for  this  particular  work, 
and  gave  Dixon  control  over  him,  and  the 
right  to  discbarge  him  if  Dixon  found  it 
necessary,  tbe  driver  became  the  special 
servant  of  Dixon  for  thiit  occasion,  and 
Smith  ft  Kelly  would  not  be  liable  for  his 
negligent  acts  while  thus  in  the  employ- 
ment of  Dixon.  Wood,  in  his  work  on 
Master  &  Servant,  (section  317.)  sa.vs: 
"The  real  test  by  which  to  determine 
whether  a  person  is  acting  as  the  servant 
of  another  is  to  ascertain  whether  at  the 
time  when  the  injury  was  Inflicted  he  was 
subject  to  such  person's  orders  and  con- 
trol, and  was  liable  to  be  discharged  by 
■lira  for  disobedience  of  orders  or  miscon- 
duct." In  Whlttaker'8  Smith  on  Negli- 
gence, (page  165,)  it  is  said:  "Where  a 
master  allows  his  servant  to  be  hired  by 
another,  he  remains  liable  to  the  hirer  and 
to  strangers  for  negligence  of  such  serv- 
ant: and  even  where  that  other  himself  se- 
lects the  servants,  although  the  tnaster 
might  not  be  liable  for  mere  Incompetency, 
yet  he  would  be  so  for  negligence.  If  the 
master  abandons  allcontrol  over  the  serv- 
ant, and  all  right  to  discharge  him,  and 
these  rights  are  taken  by  the  hii-er.  of 
course  tbe  servant  becomes  tbe  servant  ot 
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bbe  hirer."  In  Shearman  &  Redfleld  on 
Negligence,  (section  162,)  It  is  said:  "If 
the  hirer  is  vested  for  the  time  with  the 
exdaslve  risht  to  discharse  the  servants 
and  employ  others,  he  alone  is  responsible 
for  their  defaults. "  Wehave  seen  from  the 
evidence  above  quoted  that  Dixon  bad  the 
exclusive  right  to  discharge  this  driver 
and  employ  another  In  his  place.  He  had 
the  right  absolutely  to  control  and  direct 
the  driver.  He  had  the  right  to  take  blm 
from  the  mules,  and  put  him  at  other 
work.  In  other  words,  be  bad  as  ample 
and  complete  control  over  the  driver  as  If 
he  had  originally  hired  him.  We  think, 
therefore,  tha|:,  under  these  anthorittes 
and  others  which  will  be  cited,  when 
Brown  was  Injured  by  the  careleesnesH  of 
the  driver,  the  driver  was  ndt  the  servant 
of  Smith  &  Kelly,  but  the  servant  of  Dixon. 
MacL).,  Mast.  &  S.  p.  307  et  seq.;  Laugher 
▼.  Pointer,  6  Bam.  &  C.  547;  Murphey  v. 
Caralli,  3  Hurl.  &  C.  461 :  Kimball  v.  Cnsh- 
man,  103  Mass.  194:  Vary  v.  Railroad  Co., 
43  Iowa,  246.    Judgment  affirmed. 


(86  Qo.  271) 

MoAlfim  t.  Pubsb  et  ul, 

(Supreme  Court  of  Oeorgia.    Dec.  1, 1890.) 

n>BOtBUi  Ertbt  xitd  Dbtainbb— AixBOATioirB  or 

ArriDATIT  .^NO  W^BKAKT. 

In  an  action  of  forcible  entry  and  detainer, 
It  is  sufficient  for  the  affidavit  and  warrant  to 
atate  that  defendants  furcibly  entered  and  forci- 
bly detained  the  premises,  without  setting  out 
the  nature  of  the  force  used. 

Error  from  superior  court.  Chatham 
county;  Fa llioant.  Judge. 

Chas.N.  West,  byS.  B.  Adams,  for  plain- 
tiff in  error.  J.  R.  Saussy,  for  defendants 
in  error. 

Simmons,  J.  McAlpin  appeared  before 
'a  magistrate,  and  made  oath  as  follows: 
On  February  6, 1890,  he  wa«<  in  pospeesion 
of  lots  of  land  lying  in  the  fifth  district, 
Q.M-.of  said  county,  the  lots  being  known 
as  **  Wharf  Lot)>  4,  13, 14,  and  16,  New 
Deptford."  Being  so  in  pussession  of 
thetie  lots,  D.  G.  Purse  and  J.  C.  Rowland, 
both  of  Chatham  county,  did  then  and 
there  forcibly  enter  upon  the  said  lots  of 
land,  and  did  eject  him  therefrom.  The 
deponent  also  says  that  on  the  6th  day  of 
February,  1890,  be  was  in  posHession  of 
the  lots  of  land,  (describing  them  as 
above,)  and  being  so  in  posBettsion  of 
them,  D.  G.  Purse  and  J.  C.  Rowland, 
both  of  Chatham  county,  then  and  there 
forcibly  detained  from  him  the  lands  of 
which  he  was  In  possession;  wherefore 
he  prayed  that  a  summons  be  issued  re- 
quiring Purse  and  Rowland  to  appear  on 
the  17tb  day  of  March,  1890,  before  the 
Justice  of  the  peace  for  said  fifth  district, 
(naming  him,)  and  defend  the  cbarpres  of 
forcible  entry  and  forcilile  detainer  uilegnd 
against  them  by  the  deponent.  Upon 
this  affidavit  the  Justice  of  the  peace  isuued 
a  summons  directed  to  Purse  and  Row- 
land, reciting  the  facts  in  the  affidavit, 
and  requiring  them  to  appear  before  bim 
at  his  office  and  defend  tbeobarges  against 
them  of  forcible  entry  and  forcible  detain- 
er. When  the  case  came  on  for  a  hearing 
before  the  magistrate,  the  warrant  and 


affidavit,  upon  motion  of  the  defendants 
were  dismissed  UR  being  insufficient  in  law, 
McAlpin  took  the  case  by  certiorari  to 
the  superior  court,  alleging  that  it  was 
error  so  to  dismiss  the  affidavit  and  war- 
rant. The  Judge  of  the  superior  court  ans- 
tained  the  decision  of  the  court  below, 
and  McAlpin  excepted.  It  seems  that  the 
judge  held  this  affidavit  to  be  InHufflcient 
in  law.  because  it  did  not  assert  that  the 
forcible  entry  was  made  "by  violently  tak- 
ing possraslon  of  lands  and  tenements  with 
menaces,  force,  and  arms,  and  witboat 
authority  of  law,"  and  because  it  did  not 
assert  that  the  land  was  forcibly  detained 
in  the  same  manner.  In  other  words, 
that  the  affidavit  was  deficient  because  it 
did  not  follow  the  definitions  of  forcible 
entry  and  detainer  as  laid  down  in  the 
*Code.  We  differ  from  the  learned  Judge  in 
the  court  below,  and  think  this  affidavit 
was  sufficient  to  authorize  the  magis- 
trate and  a  Jury  to  bear  and  determine, 
the  case. 

In  our  opinion,  it  is  unnecessary,  in  a 
proceeding  under  this  statute,  to  describe 
in  the  affidavit  or  the  warrant  the  man- 
ner or  means  of  the  forcible  entry  or  the 
forcible  detainer.  We  think  the  use  of 
these  words,  "forcible  entry"  and  "forci- 
ble detainer,"  is  sufficient  to  put  the  de- 
fendant upon  notice  of  the  nature  and 
Character  of  the  action  brought  against 
him,  so  that  he  may  properly  prepare  bis 
defense  when  he  is  served  with  a  summons 
requiring  bim  to  appear  and  defend  the 
charges  alleged  against  him  by  the  depo- 
nent. If  a  criminal  warrant  had  been 
sued  nut  against  the  defendants,  under 
our  Code,  S9  4714,  4715,  it  would  scarcely 
be  doubted  that  an  affidavit  charging  a 
forcible  entry  and  forcible  detainer  of  the 
deponent's  land  would  have  been  suffi- 
cient. Under  these  sections  it  is  only  nec- 
essary to  name  the  offense  committed  by 
the  defendant  in  the  affidavit  and  war- 
rant, and  It  Is  not  necesHary  to  set  out  the 
facts  which  constitute  the  offense.  Under 
these  sections  an  affidavit  charging  that 
a  defendant  committed  the  crime  of  mur- 
der would  be  sufficient  upon  which  to  au- 
thorize a  magistrate  to  issue  a  warrant; 
and  under  section  4716,  It  Is  only  necessary 
for  the  magistrate,  when  he  isHues  the 
warrant,  to  t;ame  the  offense  therein.  If, 
therefore,  McAlpin  had  sued  out  a  crimi- 
nal warrant,  and  made  affidavit  that  these 
defendants  had  committed  the  offense  of 
"forcible  entry  and  forcible  detainer,"  it 
would  bave  been  sufficient  to  authorize 
the  magistrate  to  bear  the  case,  aud  bind 
the  defendants  over  If  the  evidence  war- 
ranted it.  If  this  would  have  been  suffi- 
cient in  a  criminal  case,  why  is  It  not  suf- 
ficient in  a  civil  cnee?  In  a  criminal  case 
the  prosecutor  would  have  had  to  prove 
the  mode  and  manner  of  the  forcible  entry 
and  detainer.  He  would  have  had  to 
prove  that  the  defendant  violently  took 
possession  of  the  land  with  menaces  or 
with  force  and  arms,  aud  without  author- 
ity of  law,  and  the  defendant  could  have 
Justified-  himself  by  disproving  these 
charges.  In  a  civil  case  it  would  be  nec- 
essary tor  the  plaintiff  to  prove  the  same 
things,  and  the  defendant  could  make  tbe 
same  defense,  and  he  would  be  Just  as  well 
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prepared  to  ^ake  tbe  defense  in  a  dvll 
proceeding  as  he  wunld  be  In  a  crimi- 
nal proceeding.  It  being  annecesaary, 
therefore,  in  a  criminal  proceeding,  to  set 
ont  in  the  affidavit  and  warrant  the  mode 
and  manner  ol  committing  tbe  otfense, 
we  do  not  think  it  ia  neceaaary  in  a  civil 
proceeding  to  aet  them  out;  eapecially  as 
the  only  facta  the  jary  can  inquire  into 
npon  the  trial  are  the  poaaeaaion  and  the 
force.  Code,  §  4087.  Theae  being  the  only 
facts  which  could  be  inquired  into  in  this 
case,  the  defendants  were  certainly  pat 
upon  notice  of  what  they  were  called  upon 
to  answer  when  served  with  a  warrant 
charging  them  with  forcible  entry  and 
forcible  detainer.  The  warrant  notiUed 
them  that  they  were  charged  with  taking 
possession  of  the  plaintiff's  laud  de- 
scribed in  the  atlldavit  and  warrant  by 
forr«,  and  detaining  the  same  by  force ; 
and  in  oar  opinion  It  was  unnecessary  to 
go  further  and  set  ont  in  the  affidavit  or 
the  warrant  the  nature  of .  the  force  used, 
whether  it  was  violence  or  threats  or 
menaces.    Judgment  reversed. 


(B  8.  a  166) 

Pbicb  v. 


Richmond  &  D.  R.  Co. 


(Supreme  Court  cf  South  Carolina.   Dea  18, 
1890.) 

DSATH  BT  WBOKOTDI.  AOT— RsLSAM  BT  DS- 
CBASSO. 

1.  Oen.  SL  8.  C.  $  2188,  provides  that 
"whenever  the  death  of  a  person  shall  be  caused 
by  the  wrongful  act,  neglect,  or  default  of  an- 
other, and  the  act,  neglnct,  or  default  is  suoh  as 
would,  if  death  had  not  ensued,  have  entitled  tbe 
party  to  maintain  an  action  and  recover  damages, 
•  •  •  tbe  person  or  corporation  who  would 
have  been  liable  If  death  had  not  ensued  shall  be 
little  to  an  action  for'  damages,  notwithstanding 
the  death  of  the  person  injured. "  Held,  that  tbe 
test  of  the  right  of  an  administrator  to  maintain 
an  action  for  a  death  by  a  wrongful  act  is 
whether  deceased  could  have  maintained  an  ac- 
tion for  the  injury  had  he  survived,  and  there- 
fore, where  deceased,  during  his  life-time,  has 
debarred  himself  from  suit  by  the  release  of  the 
wrong-doer,  his  administrator  cannot  maintain 
the  action,  unless  he  shows  that  the  release  was 
procured  by  fraud  or  duress. 

2.  Section  2180,  which  excludes  a  right  of 
action  in  the  administrator  where  deceased,  in 
his  life-time,  has  recovered  a  final  judgment  for 
the  injory,  does  not  imply  that  tbe  administrator 
may  maintain  the  action  in  every  other  case,  but 
was  <Mily  inteaaed  to  prevent  a  double  remedy  in 
any  case. 

Appeal  from  common  pleas  circuit  court 
of  Richmond  county. 

John  C.  Haskell,  for  appellant.  Melton 
it  Melton  and  R.  TV.  Sband,  for  respond- 
ent. 

McIvEB,  J.  This  was  an  action  brought 
by  the  pialntiif,  as  adminiatratrix  of  Philip 
H.  Price,  deceased,  to  recover  conipenaa- 
tion  In  damagea,  fur  the  killing  of  tbe  in- 
testate bv  the  alleged  fault  of  tbe  defend- 
ant company,  under  the  provislona  of  the 
act  of  1850,  now  incorporated  in  the  Gen- 
eral Statutes  as  sections  2183-2186.  The 
defendant,  after  denying  all  allegationa  of 
negligence,  for  a  further  defense  alleged 
that,  after  tbe  time  of  tbe  alleged  injury, 
and  before  the  commencement  of  this  ac- 
tion, the  said  intestate,  for  a  valuable  con- 
sideration, executed  a  paper  acknowledg- 


ing full  satisfaction  for  all  damages  resnlt- 
Ing  from  the  alleged  injury;  and  releasing 
and  discharging  the  defendant  company 
from  all  liability  therefor.  After  tbe  plain- 
tiff had  closed  her  testimony,  the  defendant 
moved  for  a  nonsuit,  upon  the  ground 
that  there  was  no  evidence  of  any  negli- 
gence on  the  part  of  the  defendant  compa- 
ny, which  motion  was  refused.  The  de- 
fendant then  ottered  evidence  for  the  pur- 
pose of  showing  that  the  deceased  was  in- 
jured by  reason  of  his  own  negligence, 
and  not  through  any  want  of  care  on  the 
part  of  the  defendant  company;  and  also 

Sropoaed  to  Introduce  the  release  executed 
y  the  deceaaed  prior  to  bis  death,  set  up 
as  one  of  the  defenses  in  the  answer,  which, 
upon  objection  from  tbe  plaintiff,  was 
ruled  to  be  inadmissible.  There  were  also 
other  questions  raised  aa  to  the  admissi- 
bility of  testimony,  which,  under  the  view  . 
we  take  of  the  effect  of  tbe  release,  need 
not  be  specifically  mentioned.  The  Jury 
having  rendered  a  verdict  in  favor  of  the 
plaintiff,  the  defendant  appeals,  npon  the 
several  grounds  set  out  in  the  record, 
which  need  not  be  repeated  here,  as  we 
think  the  leading  and  controlling  ques- 
tion in  tbe  case  Is  as  to  tbe  admissibility 
and'eftect  of  the  release  above  mentioned. 
The  undisputed  facts  are  that  plaintiff's 
intestate  received  the  injury  complained 
of  on  the  18th   of  February,  1887,  from  the 

effects  of  which  he  died  on  the day 

of  November,  1887,  and  that  in  the  mean 
time,  to-wit,  on  the  8th  of  Auguat,  1887, 
tbe  inteatate  executed  the  release  In  ques- 
tion, so  that  the  practical  inquiry  In  this 
case  is  whether  an  action  of  this  kind  can 
be  maintained,  under  our  statute,  where 
the  party  injured  has,  prior  to  his  death, 
released  hia  right  of  action.  The  two  aec- 
tlons  npon  which,  in  our  judgment,  this 
queation  turns,  read  aa  fullows:  "Sec. 
2183.  Whenever  the  death  of  a  person  shall 
be  caused  by  the  wrongful  act,  neglect,  or 
default  of  another,  and  the  act,  neglect, 
or  default  is  such  as  would,  it  death  had 
not  ensued,  have  entitled  the  party  in- 
jured to  maintain  an  action,  and  recover 
damages  in  respect  thereof,  then,  and  in 
every  case,  the  person  or  corporation  who 
would  have  been  liuble  if  death  bad  not 
ensued  shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the 
person  injured,  although  the  death  shall 
have  been  caused  under  such  circumatan- 
cos  aa  make  the  killing  in  law  a  felony. " 
"Sec.  2186.  The  provisions  of  the  three  pre- 
ceding sections  of  this  chapter  shall  not 
apply  to  any  case  where  the  person  In- 
jured has,  for  such  injury,  brought  action, 
which  has  proceeded  to  trial  and  final  judg- 
ment before  his  or  her  death.*'  It  seems 
to  us  that,  by  tbe  terms  of  section  2183, 
the  capacity  of  tbe  deceased  to  maintain 
an  action  based  npon  the  Injury  which 
caused  his  death  is  made  the  test  of  the 
right  of  theadminiatrator  to  maintain  the 
action  provided  for  by  tbe  atatute;  hence 
if  the  deceaaed  baa  debarred  himself,  by  his 
contributory  negligence,  or  by  any  other 
cause,  from  maintaining  his  action  baaed 
upon  tbe  injury  which  caused  his  death, 
it  follows  necessarily  that  his  administra- 
tor is  likewise  barred  of  his  right  of  ac- 
tion, which  would  otherwise  be  secured 
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Ko  him  bj  the  statate.  In  all  casm  like 
the  present,  the  controllinK  question, 
therefore,  is  wliether  the  decease<l,  if  he 
bad  not  died,  could  hare  maintained  the 
action.  It  seems  to  us  clear,  therefore, 
that  the  circuit  judge  erred  In  refusing  to 
receive  In  evidence  the  release  offered  by 
the  defendunt,  for  it  cannot  be  doubted 
that  if  the  deceased  had  not  died,  and  such 
release  bad  been  pleaded  and  proved  in 
an  action  instituted  by  him  to  recover 
damages  for  the  injury  alleged  to  have 
been  dune  him  by  the  wrongful  act  of  the 
defendant.  It  would  have  been  a  bar  to 
such  action,  unless  it  had  been  made  to  ap- 
pear that  such  release  was  obtained  by 
fraud  or  duress.  So  far  as  we  are  in- 
formed, we  have  no  authoritative  con- 
struction of  tbe  provisions  of  this  statute 
by  the  courts  of  this  state,  and  it  cannot 
be  denied  that  the  coses  elsewhere,  upon 
similar  statutes,  are  somewhat  contllvt- 
Ing.  But  the  construction  which  we  have 
adopted  seems  to  us  to  be  the  only  leg:lti- 
mate  one  which  can  be  deduced  from  the 
terms  of  the  statute,  and  it  has  the  sup- 
port of  high  authority,  both  in  decided 
cases  and  in  the  treatises  of  eminent  au- 
thors. See  Read  t.  Railway  Co.,  L.  R.3  Q. 
B.  555;  Senior  v.  Ward,  102  E.  C.  L.  892; 
GrifHthB  V.  Earl  of  Dudley,9  Q.  B.  Div.  367. 
Littlewuod  V.  Mayor.  89  N.  Y.  24;  Cooley, 
Torts,  263.264:  2  Uedf.  R.  R.  (4th  Ed.)  250; 
Pierce,  R.  R.  392;  Pat.  Ry.  Aec.  Law,  410, 
508;  Shear.  &  R.  Neg.  §  801;  2  Thomp. 
Neg.  1286.  It  is  contended,  however,  that 
the  provisions  of  section  21K6  render  it  nec- 
essary to  place  a  dlffei-ent  construction 
upon  section  2183  from  that  which  has 
been  applied  elsewhere  to  similar  statutes, 
because  it  is  urged  that  section  2188,  ex- 
cluding a  right  of  action  in  the  caHe  there 
specitied,  implies  that  there  is  no  such  ex- 
clusion In  any  other  case,  under  the  max- 
im, eiprfsslo  unliia  est  excluslo  alterlus. 
Such  does  not  seem  to  be  either  the  form  or 
intent  of  section  2186.  It  does  not  purport 
to  constitute  an  exception  to  any  previ- 
ous general  declaration.  On  the  contrary, 
its  real  object  was  to  prevent  a  double 
remedy  for  the  same  wrongful  act  in  any 
possible  case.  A  right  of  action  having 
been  secured  to  the  administrator  in  all 
cases  in  which  an  action  might  have  been 
maintained  by  the  deceased.  If  he  had  not 
died,  it  might  have  been  contended  that 
the  administrator  could  still  bring  bis  ac- 
tion, even  though  tlie  deceased  had,  in  his 
life-time,  brought  his  actimi,  and  recov- 
ered judgment,  because  the  test  of  the 
rignt  of  the  administrator  to  maintain  his 
action,  being  the  right  of  the  deceased  to 
recover,  which  had  been  demonstrated  by 
Ills  recovery  of  judgment  in  his  life-time, 
would,  so  fur  from  barring,  establish  the 
right  of  the  administrator  to  recover; 
and  hence,  to  avoid  this  double  liability  for 
the  same  wrongful  act,  the  provisions  of 
section  2186  were  inserted,  not  as  an  ex- 
ception, but  as  a  separate  section. 

We  have  not  deemed  it  necessary  to  go 
into  the  question,  much  discussed  else- 
where, as  to  whether  the  statute  gives  a 
new  ranse  of  action,  or  simply  continues 
the  original  cause  of  action  accruing  to 
the  party  injured,  which  would  otherwise 
terminate  with  bis  life,  enlarging  its  scope 


■o  as  to  embrace  compensation  for  the  in- 
jury resulting  from  the  death,  for  our  con- 
clusion is  drawn  from  the  terms  of  the 
statute,  as  evidencing  the  true  intent  of 
the  legislature.  We  may  say,  however, 
that  if  the  purpose  was  to  create  a  new 
and  independent  cause  of  action  it  is  a  lit- 
tie  singular  that  the  legislature  should  ex- 
pressly provide,  as  it  has  done  In  section 
2186,  for  the  defeat  of  one  cause  of  action 
cu;rrulng  to  one  person  by  the  enforcement 
of  another  cause  of  action  which  had  ac- 
crued to  another  person.  It  seems  to  us, 
therefore,  that  the  provisions  of  mction 
2186,  so  far  from  weakening,  rather  con- 
firm our  view  of  the  true  intent  and 
meaning  of  the  statute.  The  judgment  of 
this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case 
be  remanded  to  that  court  for  a  new  trial. 

Simpson,  C.  J.,  and  McGowan,  J.,  eon- 
cur. 


~  {»  a  c. 

Lksbsne  et  h1.  v.  Yodnq. 


M» 


{Suvrtme  Court  of  South  Carolina.    Deo.  11, 
1800.) 

Whahvaob  Fbbs. 

1.  Under  the  act  of  1807,  fixiiig  the  ntee  of 
wharfage  in  the  city  of  Charleston,— "For  land- 
ing every  bale  or  case  of  cotton,  4  centa  per  bale 
or  case;  for  shipping  every  bale  or  case  of  cot- 
ton, 4  cents  per  bale  or  case, " — tbe  wharf -ownei 
Is  entitled  to  4  cents  per  bale  only  for  reoeiviiu; 
cotton  from  drays,  railroad  cars,  and  other  vehH 
oles,  and  loading  it  on  vessels. 

3.  Thbugh  when  tbe  act  was  passed  the  im- 
portation of  cotton  was  not  probable,  and  moat  of 
the  cotton  which  then  reached  Charleston  was 
landed  on  wharfs  from  boats,  and  the  wharf- 
ingers have  been  in  the  habit  of  charging  4  cents 
for  receiving  and  4  cents  for  loading  on  vessels, 
it  cannot  be  inferred  that  "landing"  meant  re- 
ceiving from  boats,  and,  now  that  the  modes  of 
inland  transportation  have  been  changed,  any  de- 
livery at  the  wharf  be  substituted  tor  such  "land- 
ing, "as  such  constractlon  would  make  the  charge 
for  "shipping"  8  cents  per  bale,  and  not  4,  as  the 
act  declares,  and  the  act  indicates  that"landing" 
and  "shipping"  are  two  separate  and  distinct 
things,  and  not  different  parts  of  the  same  trans- 
action of  shipping,  and  the  act  was  intended  to 
flx  the  charge  in  case  of  possible  importation  as 
well  as  in  case  of  ezportatioo.  McIvsb,  J.,  dis- 
senting. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  Hi'dson,  Judge. 

The  following  are  the  exceptions  of 
plaintiffs  referred  to  in  the  opinion  of  the 
court:  "(1)  The  presiding  judge,  in  inter- 
preting the  act  of  assembly  of  1x07,  did 
not  construe  the  act  by  the  language  of 
the  act  itself.  (2)  The  presiding  judge,  in 
interpreting  the  act,  outside  of  the  words 
of  the  act,  took  into  consideration  'the 
date  of  tbe  act,  the  condition  of  the  coun- 
try at  that  time,  the  modes  of  transporta- 
tion of  produce,  tbe  modes  of  reaching  the 
wharves  of  this  sea-port  and  depositing 
upon  the  wharves  the  produce  of  tbe  conn- 
try, — namely,  cotton  for  shipment.'  (S) 
The  presiding  judge,  in  interpreting  the 
act,  took  into  consideration  various  mat^ 
ters  of  fact,  of  which  no  issue  had  been 
made  in  pleading  or  in  proof,  and  of  which 
there  was  no  proper  proof.  (4)  The  pre- 
siding judge,  in  Interpreting  tbe  act,  took 
into  consideration,  as  a  fact,  that  at  the 
date  of  the  passageof  tbe  act  both  rice  and 
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cotton  were  broagrht  totbe  city  of  Cbarlee- 
ton  niuBtly  by  means  of  water  tran»- 
portatiuu,  of  which  there  was  no  proof  be- 
fore blm.  (5)  The  presiding  ludge,  In  In- 
terpreting the  act,  took  Into  considera- 
tion, aH  a  foct,  that  at  the  date  of  the 
passage  of  the  act  both  rice  and  cotton 
were  brought  to  the  city  of  Charleston, 
mostly  by  means  of  water  transportation, 
which  was  not  true  historically.  (6)  The 
presiding  judge  failed  in  that  connection 
to  take  Into  consideration  as  a  (act  that 
at  the  date  of  tbi>  act  of  1807,  and  until 
the  bulMIng  of  railroads,  a  large  part  of 
the  cotton,  brought  to  Charleston  was 
broQKht  by  wagons  and  like  vehicles  over 
the  dirt  roads  leading  to  the  city,  and 
over  the  streets  of  the  city,  and  placed  up- 
on the  wharves  either  from  suid  vehicles 
or  from  drays  or  trucks.  (7)  The  presid-. 
log  judge  refused,  when  asked,  to  take  in- 
to consideration  thnt  in  1807,  and  from 
that  time  to  183S,  all  the  cotton,  or  most 
of  the  cotton,  that  came  to  Charleston, 
came  in  wagons  along  the  road,  and  was 
deposited  on  the  wharves  from  those 
wagons.  (8)  The  presiding  Judge,  in  In- 
terpreting the  act  of  1807,  assumed  Judi- 
cially that  from  yessels  by  water,  bring- 
ing the  produce  of  cotton  and  rice  to 
Charleston,  the  produce  was  landed  on  the 
wharves,'  for  the  purposes  of  shipment, 
and  afterwards  shipped.  (0)  The  presid- 
ing judge.  In  Interpreting  the  act  of  1807, 
outside  of  the  text  of  the  act,  and  In  tak- 
ing into  couHlderatlon  the  condition  of  the 
country  and  the  modes  of  transportation 
of  produce,  the  modes  of  reaching  the 
wharves  of  this  sea-port,  (meanlngCharles- 
ton,)  and  depositing  upon  the  wharves 
the  produce  of  the  country.  Ignored  the 
historical  fact  that  all  cotton  brought  to 
Charleston  by  boats  and.  landed  on  the 
wharves  has,  from  the  earliest  to  the  lat- 
est period,  been  brought  and  landed  for 
the  purpose  of  being  stored  in  Charleston, 
and  not  for  the  purposes  of  shipment,  and 
has  Invariably  been  moved  from  the  place 
of  landing  Into  sheds  or  stores,  or  headed 
up  on  wharves,  and  there  placed,  subject 
to  a  charge  of  storage,  on  the  wharf  on 
which  landed,  or  has  been  moved  to  an- 
other wharf  or  other  place  of  storage; 
and  erred  In  Ignoring  the  fact  that,  with 
very  rare  exceptions,  all  cotton  so  landed 
and  stored  has  been  brought  to  Charles- 
ton, landed  and  stored, for  sale  in  Charles- 
ton; and  that  no  such  cotton  has  ever 
been  shipped  from  said  wharves  without 
having  been  first  so  placed  or  stored  and 
afterwards  been,  by  a  separate  and  dis- 
tinct handling,  put  out  upon  the  vfrharves 
and  then  shipped.  (10)  The  presiding 
judge  ruled  that  the  object  of  the  act  was 
to  give  the  right  to  the  owner  of  the 
wharves  of  demanding  compensation  for 
the  duty  of  receiving  produce  on  the  wharf 
for  the  purposep  of  Bhlpment,  caring  for  it 
there  under  the  responBibility  of  the  wharf- 
owner,  and  the  labor  and  expense  of  put- 
ting It  upon  board  of  the  vessel  to  be 
shipped.  (II)  I'lic  presiding  judge,  in  in- 
terpreting the  act,  erroneously  assumed, 
as  a  matter  of  fact, that  of  cotton  brought 
to  the  wharves  in  Charleston  for  shipment 
the  labor  and  expense  of  putting  it  on 
board  the  vessel  to  be  shipped  is  incurred 


bjttae  wharf-owner.'  (12)  The  presiding 
judge,  in  Interpreting  the  act,  held,  erro- 
neously and  without  proof,  that  vhe  object 
of  the  act  was  to  compensate  the  wharf- 
owner  for  the  expense  and  trouble  and 
labor  necessary  to  receive  an  article,  to 
transfer  It  from  the  vessel  brinuing  Ittliere, 
to  put  it  on  the  wharf,  and  if  it  was 
brought  there  and  put  there  for  the  pur- 
pose of  shipment,  then  the  caring  for  it 
and  the  consequent  transfer  of  the  same 
to  the  vessel  by  which  It  was  to  be  shipped. 
•  •  *  (16)  The  presiding  judge  erred  In 
holding  thatsnch  had  been  the  interpi-eta- 
tioa  of  this  act  by  the  wharf-owners  of 
this  sea-port  from  the  time  of  the  passage 
of  this  act  up  to  the  present  day ;  and  that 
the  charge  has  been  paid.  (17)  The  presid- 
ing judge.  In  resorting  to  the  interpreta- 
tion of  the  act  bj  the  wharf-owners,  ig- 
nored the  testimony  in  the  case,  and  that 
of  the  defendant  himself.  (18)  The  presid- 
ing Judge  erred  In  resorting  to  the  inter- 
pretation of  the  act  by  the  wharf-owners, 
and  in  adopting  their  supposed  Interpre- 
tation of  It.  •  »  •  (24)  The  presiding 
Judgf- erred  in  saving  to  the  jury^  'Now, 
If  there  was  no  legal  obstruction  in  the 
first  place,  no  recovery  can  be  had,  and  I 
have  instructed  you  that  charging  eight 
cents  per  bale  wharfage  on  cotton  Is  not 
against  the  spirit  of  the  act,  but  comes 
strictly  within  the  spirit  and  under  the  in- 
terpretation of  eighty  years  of  that  act, as 
to  the  meaning  of  the  word  "landing, " 
and,  In  view  of  the  altered  condition  of 
things,  I  charge  you  that  it  also  comes 
within  the  letter  of  this  act.'  •  •  •  {2S\ 
The  presiding  judge  erred  in  construing 
the  word  'landing,!  in  the  act  of  18U7,  as 
synonymous  with 'depositing  from  a  dray 
or  other  land  vehicle  on  the  wharf.'  (29) 
The  presldiuR  judge  erred  in  interpreting 
the  act  so  as  to  separate  the  act  of  deposlt- 
ingon  the  wharf  bales  of  cotton  from  a  dray 
or  other  land  vehicle  from  the  rest  of  the 
process  of  shipping  of  cotton  on,  over,  or 
at  a  wharf,  and  in  so  Interpreting  the  act 
as  to  make  the  legislature  mean  to  allow 
4  cents  wharfage  for  depositing  every  bale 
of  cotton  BO  deposited,  and  In  addition 
thereto  to  allow  4  cents  more  wharfage 
for  shipping  the  same  bale  of  cotton." 

Barker,  (Ullllawi  <ft  FIzsimons,  for  appel- 
lants.   Mitchell  &  Smith,  for  respondent. 

McOowAN,  J.  As  stated  by  the  plain- 
tiffs, this  was  an  action  for  damages 
against  the  defendant  for  alleged  wrong- 
ful acts,  as  wharf-owner  and  wharfinger 
In  the  pOrt  and  harbor  of  Charleston,  in 
Illegally,  and  with  malicious  Intent  to  in- 
jure plaintiffs,  "demanding  from  plaintiffs, 
merchants  in  the  city  of  (;harlest«m,  en- 
gaged In  purchasing  and  shipping  cotton 
to  correspondents  renident  abroad,  pay- 
ment of  eight  (8)  cents  per  bale  wharfage 
on  all  cotton  shipped  by  tliem  over 
wharves  controlled  by  defendant,  and, 
after  the  sum  of  four  cents  per  bale,  which 
plaintiffs  diaim  to  be  the  lawful  charge 
for  such  wharfage,  had  been  by  them  ten- 
dered to  defendant,  and  he  had  refused  to 
receive  it,  for  interfering  with  and  wan- 
tonly obstructing  thebu-^ilnessof  plaintiffs 
in  the  use  of  said  wharves,  until  they  were 
compelled,  in  order  to  carry  on  their  bus- 
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iueu,  to  pay  onder  protest  the  ODlawtuI 
charge  ofelght  cents  per  bale,  bo  exacted, " 
etc.  Plalnufls  further  alleged  that  their 
bosinees  had  been  Inlorloasly  obHtructed, 
caoslns  them  loss,  for  which  loss,  aud  tor 
the  malicious  and  unlawful  conduct,  they 
claimed  damages,  etc.  The  defendant  in 
bis  answer  admits  that  he  demanded  pay- 
ment of  bis  bills  for  wharfage  from  plain- 
tilfs  at  eiffht  cents  per  bale  for  all  cotton 
of  the  plalntltfa  passed  orer  the  wharves 
leased  by  him,  and  already  shipped,  and 
that  he  had, on  acertain day, forbidden  the 
removal  of  certain  cotton  without  the 
payment  of  certain  charges  thereon  for 
which  he  claimed  a  lien.  Defendant  took 
issue  as  to  all  the  other  matters  in  the 
complaint,  including  the  claim  that  eight 
cents  per  bale  on  cotton  shipped  over 
defendant's  wharves  was  an  unlawful 
charge,  and  that  four  cents  per  bale  on 
such  cotton  was  a  lawful  charge;  also, 
that  the  charj;e  of  eight  cents  layage  and 
eight  cents  storage  as  made  were  unlawful 
charges,  etc.  There  was  testimony  tend- 
ing to  show  that  the  defendant  had 
charged  the  plaintiffs  eight  cents  per  bale 
for  all  their  cotton  passed  over  his 
wharves,  and  that.  In  consequence  of  the 

Elalntiffs'  refusal  to  pay  eight  cents  per 
ale  wharfage,  their  business  bad  been  to 
some  extent  "  obstructed. " 

The  principal  question  in  this  case,  bow- 
ever,  was  what  amount  as  fees  the  wharf- 
inger was  entitled  by  law  to  charge  for  al- 
lowing cotton  bales  to  he  shipped  over 
his  wharves;  and  that  depends  upon  the 
proper  construction  of  the  act  of  1807, 
which  Isasfollows,  vli. :  "An  act  to  amend 
an  act  for  amending  an  art,  entitled 'An 
act  for  regulating  and  ascertaining  the 
rates  of  wharfage  of  ships  and  merchan- 
dise,' and  also  tor  ascertaining  the  rates 
ot  storage  in  Charleston,  and  for  repeal- 
ing the  first  clause  of  the  said  act.  or  any 
other  acts  repugnant  thereto.  Whereas, 
it  is  proper  and  expedient  to  alter  and 
amend  an  act  regulating  and  ascertaining 
the  rates  of  wharfage  and  storage  in 
Charleston,  passed  t*ie  29th  day  of  March, 
1778.  (1)  Be  it  therefore  enacted  that, 
immediately  from  and  after  the  passing 
of  this  act.  the  following  rates  and  sums 
respectively  shall  be  paid,  and  no  greater 
shall  be  demanded  or  exacted  by  own- 
ers ot  wharves,  or  any  other  persons,  for 
wharfage  of  ships  or  vessels,  or  for  land- 
ing, weighing,  aud  storing  of  the  articles 
of  rice  and  cotton  upon  the  wharves  in 
Charleston,  to-wit:  For  the  landing  ot 
every  barrel  of  rice,  four  cents  per  barrel : 
for  weighing  every  barrel  of  rice,  six  cents 
per  barrel;  for  shipping  every  barrel  of 
rice,  four  cents  per  barrel;  for  storing 
every  barrel  of  rice, "etc. ;  "for  landing 
every  bale  or  case  ot  cotton, four  cents  per 
bale  or  case;  for  weighing  every  bale  or 
case  of  cotton,  six  cents  per  bale  or  case; 
for  shipping  every  bale  or  case  of  cotton, 
four  cents  per  bale  or  case;  for  storing 
every  bale  or  case  of  cotton,  eight  cents 
per  bale  or  case  for  the  first  aud  last 
weeks,  and  four  cents  per  week  for  each 
Intermediate  week,"— repealing  all  other 
inconsistent  acts,  etc. 

The  learned  circuit  judge  seemed  to  be 
much  In  doubt  em  to  the  true  interpreta- 


tion ot  this  act,  but  be  construed  It  aa 
aatborising  the  charges  ot  wharfage  com- 
plained of ;  that  is  to  say,  tour  cente  a 
bale  for  "landing, "and  an  additional  tour 
cents  for  "shipping,"  the  snme  cotton, 
making  the  wharfage  for  "shipping"  cot- 
ton not  four  cents,  as  expressed  in  the  act, 
but  eight  cents,  per  bale.  Among  other 
thlngfs,  he  charged  the  Jury  as  follows: 
"  In  order  to  Interpret  the  language  of  this 
act,  we  must  take  Into  consideration  that 
It  was  dated  1807,  about  eighty  years  or 
more  before  the  bringing  of  this  action. 
We  must  take  into  consideration  the  con- 
dition of  the  country  at  that  time,  the 
modes  ot  transportation  of  produce,  the 
modes  of  reaching  the  wharves  of  this  sea- 
port, and  depositing  upon  the  wharves 
the  produce  of  the  country,  namely,  cot- 
ton, for  purposes  of  shipment.  We  must 
take  into  consideration  the  fact  that  there 
were  no  railroads  in  these  days,  and  both 
rice  and  cotton  were  brought  to  the  city 
mostly  by  means  of  nature's  highway, — 
water  transportation;  that,  from  those 
vessels  bringing  produce  here,  the  produce 
was  landed  on  the  wharves  for  purposes 
of  shipment,  and  afterwards  shipped.  The 
object  of  the  act  was  to  g;ive  the  right  to 
the  owners  of  the  wharves  ot  demanding 
compensation  for  the  duty  of  receiving 
that  produce  on  the  wharf,  for  the  pur- 
poses ot  shipment,  caring  tor  it  while  un- 
der the  responsibility  ot  the  wharf-owner, 
and  the  labor  and  trouble  and  expense  of 
putting  it  aboard  the  vessel  to  be  shipped. 
•  *  •  It  is  in  evidence  that  a  charge  ot 
four  cents  has  been  made,  and  is  now  be- 
ing made,  by  the  owners  of  the  wharves 
for  the  labor  and  expense  of  receiving  cot- 
ton on  the  wharf  from  any  vehicle  ot 
transportation,  whether  by  water  or  land, 
for  purposes  ot  shipment,  or  for  other  pur- 
poses. That,  so  far  as  I  can  understand 
the  testimony,  has  been  the  custom  and 
the  practice,  and  is  now  the  custom  and 
practice;  in  other  words,  we  are  to  take 
it  that  has  been  the  Interpretation  of  tbis 
act  by  the  wharf-owners  of  this  port  from 
the  time  ot  the  passage  ot  the  act  np  to 
the  present  day,  and  that  the  charges 
have  been  paid.  In  some  instances,  how- 
ever, in  order  to  encourage  patronage  ot 
the  wharves,  there  has  been  a  rebate  ot 
tour  cents  per  bale.  The  question  is  there- 
fore whether  the  wharf-owner  has  the 
right  to  charge  the  shipper  for  cotton  be 
delivers  on  the  wharves  from  drays,  rail- 
way cars,  or  any  other  inland  vehicle  ot 
transportation,  for  purposes  of  shipment; 
it  so,  then  there  was  no  illegal  charge  in 
this  case,  so  tar  as  the  evidence  goes. 
While  I  am  exercised  about  the  true  in- 
terpretation of  the  act,  yet,  taking  the 
date  of  its  passage,  the  object  of  the  pro- 
visions,— namely,  the  compensation  to  the 
wharf-owners  for  the  labor  and  expense 
ot  receiving  and  shipping  this  article  ot 
commerce, — takiugin  to  consideration  that 
the  article  in  one  of  export,  and  not  of  im- 
port, and  was  then,  taking  into  consider- 
ation the  fact  that  subsequent  changes  In 
the  mode  of  transportation  from  the  Inte- 
rior to  the  city  have  been  made, — I  will  In- 
struct you  that  the  wharf-owner  bad  the 
right,  as  a  compensation  to  him  tor  receiv- 
ing the  bale  of  cotton  here  from  a  lighter 
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or  flat-boat  or  a  dray  on  bis  wharf,  tor 
,  the  parpoue  of  sblpment, — he  bad  a  rtsht 
to  charge  four  cents  per  bale  for  tbat 
trouble,  and  he  bas  a  right  to  charge  (our 
cents  for  the  trouble  and  expense  of  put- 
ting it  aboard  a  vessel  for  shipment. 
That  Is  my  interpretation  of  the  act,  and 
that  Interpretation  you  will  have  to 
take, "  etc. 

.  Dnder  the  charge  the  Jury  found  a  ver- 
dict for  the  defendant,  and  the  plaintiffs 
appeal  to  this  court,  filing  U!9  exceptions. 
They  are  long,  a.nd,  being  all  printed  in 
the  brief,  need  not  be  restated  here.  From 
the  view  which  the  court  takes  it  will  not 
be  necessary  to  consider  now  any  of  them, 
except  those  which  charge  error  on  the 
part  of  thejudge  in  his  construction  of  the 
act  of  1807. 

The  object  of  all  construction  is  to  as- 
certain the  trueintentlon  of  the  law-maker; 
but,  if  possible,  that  should  be  done  from 
the  words  used,  and  in  their  ordinary  and 
proper  sense.    As  Dwarrls  puts  it  clearly : 

lu  the  exposition  of  a  statute,  the  inten- 
tion of  the  legislature  may  be  discovered 
from  different  signs;  but,  as  a  leading  clue 
to  the  construction  to  be  made,  it  is  to  be 
collected  Irom  the  words  used :  and  while, 
as  before  stated,  it  is  a  fundamental  max- 
im that  effect  ought  to  be  given  to  the  In- 
tention and  oiiject  of  the  framers,  it  must 
now  be  added,  in  order  to  give  such  rule 
its  full  signification,  that  it  must  be  such 
an  intention  as  the  legislature  have  used 
fit  words  to  express.  'Although  the  spirit 
of  an  instrument,'  says  Story,  'is  to  be  re- 
garded no  less  than  its  letter,  yet  .the 
spirit  is  to  be  collected  from  the  letter.'  It 
would  be  dangerous  in  the  extreme  to  in- 
fer from  the  extrinsic  circumstances  that  a 
case  for  which  the  words  expressly  pro- 
vide shall  be  exempted  from  their  opera- 
tion, "etc.  Dwar.  St.,  SS  666,  561.  Taking 
this  for  our  guide,  and  reading  the  statute 
(1807)  carefully,  we  cannot  think  there  is 
any  serious  ambignlty  in  It,  or  much  need 
of  construction.  A  "  wharf  is  defined  to 
be  **  a  firm  landing  place,  built  by  tbe  side 
of  the  water,  ot  extending  Into  it,  for  the 
convenience  of  loading  and  unloading 
ships."  There  Is  in  commerce  the  double 
operation  of  importing  and  exporting  ar- 
ticles of  titede.  The  purpose  of  the  act 
was  to  fix  proper  charges  to  be  allowed 
the  wharfinger  for  the  use  of  his  wharf  for 
certain  acts  named,  Including,  as  matter 
of  course,  the  use  of  the  wharf  in  possible 
importation  as  well  as  In  exportation, "in 
loading  and  unloading  vessels. "  This  be- 
ing clearly  understood,  the  statute  as  to 
charges  for  the  use  of  the  wharf  in  regard 
to  cotton  is  as  follows:  "For  landing 
every  bale  or  case  of  cotton,  four  cents; 
for  weighing  every  bale  or  case  of  cotton, 
six  cents;  for  shipping  every  bale  or  case 
of  cotton,  four  cents;  for  storing  every 
bale  or  case  of  cotton, "  etc.  Now  here  are 
four  separate  and  distinct  services  to  t>e 
rendered  by  the  wharfinger,  for  each  of 
which  a  particular  charge  is  allowed.  No 
question  is  made  as  to  the  meaning  of 
"  weighing  "  or  **  storing. "  Then  what  was 
meant  by  "landing"  and  "shipping?"  It 
would  seem  that  there  should  be  scarcely 
less  doubt  as  to  them.  Worcester  says : 
"Landing"  Is  "a  coming  to  land;  actot  go- 
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Ing  or  putting  on  shore,  as  from  a  vessel ; " 
and  "shipping"  is"  to  send  or  transport  in 
a  ship,  as,  to  ship  goods. "  Applied  here  in 
their  proper  sense,  therecan  be  little  doubt 
tbat  the  word  "shipping"  was  intended 
to  express  the  idea  of  putting  the  cotton 
on  board  ot  a  ship  to  be  transported,  and 
"landing"  to  expi-ess  the  Idea  of  taking 
the  cotton  from  the  ship  and  putting  it  on 
land ;  the  two  operations  being  the  exact 
opposite  of  each  other,—"  shipping, "  and, 
as  we  might  say,  "  unshipping. "  Thus  un- 
derstood, it  seems  to  us  impossible  that 
"landing"  can  be  construed  only  as  a  part 
of  "shipping,"  or  that  there  is  both  a 
"landing"  and  "shipping,"  for  which  the 
act  allows  charges  in  every  transaction  of 
shipping  tbe  same  cotton.  But  It  is  ear- 
nestly contended  that,  cotton  being  only 
an  article  of  export,  and  not  of  import, 
there  was  really  no  necessity  tor  the  act 
to  use  the  word  "landing"  In  its  ordinary 
sense  of  putting  on  land;  and,  inasmuch 
as  the  act  was  passed  80  years  ago,  when, 
as  alleged,  most  of  the  cotton  which 
reached  Charleston  was  "landed"  on  t^e 
wharves  from  boats,  we  may  Infer  that 
the  word  "landing"  lu  the  act  meant  sucli 
landing  from  the  lighter  boat;  and,  fur- 
ther, tlrat  the  modes  ot  transportation 
having  in  the  mean  time  changed,  we  may 
now-substitute  for  such  "landing"  any  de- 
livery at  the  wharf  for  shipment,  whether 
tbat  delivery  be  from  drays,  railroad  cars, 
or  any  other  vehicle  of  inland  transporta- 
tion ;  and  therefore  the  wharf-owner  has 
the  right,  as  a  compensation  to  him  for 
receiving  the  bale  of  cotton  here  from  a  ~ 
lighter  or  flat-boat  or  a  dray  on  bis 
wharf,  tor  tbe  purpose  of  shipment,  "  to 
charge  four  cents  per  bale  for  that  trouble, 
and  he  has  the  right  to  charge  four  cents 
for  the  trouble  and  expense  ol  putting  It 
aboard  a  vessel  for  shipment, "  etc. 

We  cannot  concur  in  this  uncertain  and 
conjectural  construcliou  fur  several  rea- 
sons. We  do  not  think  that  was  the  in- 
tention 'of  the  legislature.  In  the  first 
place,  the  act  on  its  face  Indicates  that 
"landing"  and  "shipping"  are  two  sepa- 
rate and  distinct  things,  to  be  done,  not 
by  the  owner,  but  by  the  wharfinger. 
There  is  not  In  the  act  the  remotest  hint 
that  they  could  be  different  parts  of  the 
same  transaction.  To  say  nothing  of  the 
want  of  satisfactory  proof  as  to  some  of 
the  circumstances  rellod  on  to  change  the 
plain  meaning  of  the  word  "  landing, "  and 
especially  as  to  the  alleged  custom  at  one 
time  of  landing  cotton  on  the  wharves 
"by  boat  for  shipment, "  we  cannot  doubt 
that  the  act  was  intended  to  fix  charges 
tor  the  use  ot  the  wharf  in  possible  im- 
ports Ion,  as  well  as  exportation,  of  cot- 
ton.  as  It  certainly  did  in  respect  to  rice. 
As  we  understand,  it  has  always  been  the 
practice,  both  In  England  and  this  state, 
to  give  wharfage  for  the  incoming  as  well 
as  outgoing  goods  and  merchancfise;  as, 
for  example,  our  old  act  of  1778,  to  which, 
by  its  title,  the  act  under  consideration 
Is  de<:Iared  to  be  "an  amendment, "  en- 
acted, among  other  things,  as  follows: 
"The  following  rates  and  sums,  respect- 
ively, shall  be  paid,  and  no  greater  shall 
be  allowed  or  exacted  by  owners  of 
wharves  or  any  other  persons,  for  wharf- 


Digitized  by 


Google 


418 


SOUTHEASTERN  BEPOBTEB,  Vol.  12. 


(S.C, 


age  of  ships,  vesselB,  and  mercbandlRe,  Im- 
ported  and  exported."  In  the  same  act 
there  ia  also  a  class  of  articles  ander  the 
heading,  "  Wharfage  of  goods  landed,  or 
laden  from  one  ship  to  another;"  and  also 
an  Item:  "For  every  other  species  of 
goods,  the  same  rates  and  allowances  us 
tor  landing;"  so  that  the  very  case  to 
which  the  word  "landing"  refers  Is  found 
in  the  act,  and,  in  order.to  give  it  applica- 
tion, there  Is  no  necessity  to  look  for  ex- 
traneous circumstances,  outside  of  the  act 
Itself.  But  in  order  to  reach  the  construc- 
tion contended  for  by  the  respondent,  it  is 
necessary  to  charge  the  plain  meaning 
of  the  word  "landing,"  by  the  force 
of  extraneous  circumstances,  in  several 
particulars:  First,  in  construing  it  to 
mean  landing  from  the  light-boat.  Instead 
of  from  the  vessel  itself;  the  latter  belug 
of  the  proper  statutory  meaning,  and 
nothing  appearing  to  authorize  the 
change;  and.  secoorf,  in  transferring  that 
interpretation  to  a  delivery  by  a  dray 
from  the  land.  The  words,  "for  landing 
tivery  bale  or  case  of  cotton,"  indicate 
clearly  that  the  movement  contemplated 
was  to  the  laud,  not  from  it,  aud  to  be 
made,  not  by  the  owner,  but  by  the 
wharfinger,  for  which  service  the  act 
gives  nim  a  certain  fixed  compensation. 
It  seems  to  us  that  it  would  be  a  very 
strained  construction,  amounting  to 
something  like  a  solecism  in  terms,  to 
hold  that  the  delivery  of  cotton  at  the 
wharf  from  drays  on  land  must  be  con- 
sidered as  a  "landing"  in  the  sense  of  the 
act,  so  as  to  give  the  wharfinger  the  four 
cents  per  bale  for  "landing, "and  also  four 
cents  for  "shipping,"  making  the  charge 
for  "shipping"  not  four,  as  the  act  de- 
clares, but  eight,cent8  per  bale.  Wedonot 
understand  that  the  charge  was  allowed 
the  wharfinger  for  "  shipping  "  cotton,  and 
"for  the  trouble  and  expense  of  putting  It 
on  board  the  vessel, "hat  for  the  use  of  his 
wharf  in  that  transaction.  If  the  legisla- 
ture bad  intended  to  allow  hUu  four 
cents  per  bale  additional  for  receiving  the 
cotton  on  the  wharf  in  process  of  ship- 
ment, they  would  naturally  have  in- 
cluded it  in  the  general  charge  for  "ship- 
ping,"  and  not  made  it  a  separate  charge 
for  "landing."  "The  duty  of  the  judge 
is  to  adhere  to  the  legal  text,  and  not  to 
travel  out  of  what  that  expressly  or  im- 
pliedly contains,"  etc.    Dwar.  St.  7M. 

1 1  seems  that  there  has  been  occastoh- 
ally  what  is  called  a  "rebate"  of  these 
charges;  but  whether  the  compound 
charge  of  eight  cents  per  bale,  including 
both  "shipping"  and  "landing,"  is  reason- 
able or  excessive, is  not  for  us  to  consider; 
that  Is  a  matter  exclusively  for  the  legis- 
lature. Our  province  does  not  extend  be- 
yond construing  the  law  as  we  find  it 
spread  upon  the  statute  hook.  The  Judg- 
ment of  this  court  is  that  the  judgment  of 
the  circuit  court  be  reversed,  and  the  case 
remanded  to  the  circuit  for  a  new  trial. 

Simpson,  C.  J.,  concars. 

McIVEB,  J.,  (disaeatlnff.)  It  seems  to  me 
that  the  proper  construction  of  the  term 
"landing,"  as  used  in  the  act,  is  the  de- 
posit of  the  article  in  question   on   the 


wharf  from  the  vehicle,  whatever  may  be 
its  character,  in  which  it  is  transported 
to  the  wharf,  whether  such  vehicle  reached' 
the  wharf  by  being  propelled  either  over 
water  or  land.  Any  other  view  woald.  It 
seems  to  me,  render  the  word,  "landing" 
in  the  act,  when  applied  either  to  cotton 
or  rice,  absolutely  useless;  for  it  is  well 
known  that  at  the  time  of  the  passage 
of  the  act  neither  of  those  articles  ever 
had  been  imported,  and  hence  to  confine' 
the  meaning  of  the  word  "landing"  to  the 
reception  on  the  wharf  of  an  article  of  im- 
port would  be  to  attribute  to  the  legisla- 
ture the  absurdity  of  providing  a  rate  of 
charge  for  a  use  of  a  wharf  which  they 
knew  never  bad  been  made,  and,  so  far 
as  could  then  be  seen,  was  never  likely 
to  be  made.  The  fact  that  there  was  some 
testimony  in  the  case  tending  to  show 
that  at  the  time  of  the  passage  of  the 
act  of  1807  cotton  was  brought  to  Charles- 
ton by  small  boats  for  the  purpose  of 
shipment  abroad,  cannot  affect  the  Ques- 
tion; for  if  the  legislature  prescribed  a 
rate  of  compensation  for  the  use  of  a 
wharf  In  depositing  cotton  upon  It  from 
boats  or  vessels  reaching  such  wharf  by 
water,  there  seems  to  be  no  reason  why 
the  same  rate  of  compensation  sho^ld  not 
be  allowed  for  the  same  use  of  the  wharf 
in  depositing  cotton  upon  it  from  drays, 
or  other  vehicles  reaching  the  wharf  by 
land,  especially  when,  as  it  is  well  knowh, 
the  word  "landing,"  like  the  word  "ship- 
ping, "  is  often  used  in  a  sense  different 
from  its  original  strict  signification. 
There  is  nothing-  more  common  than  to 
speak  of  shipping  an  article  by  express,  or 
by  railroad,  or  of  landing  from  the  cars. 
There  can  be  no  doubt  that  the  construc- 
tion of  a  wharf  and  keeping  It  in  repair 
involves  very  considerable  expense  to  the 
wharf  owner,  and  there  is  as  little  doubt 
that  such  a  structure  affords  great  facili- 
ties for  the.  receipt  and  shipment  of  the 
produce  of  the  country.  It  Is  therefore 
eminently  right  and  proper  that  those 
who  avail  themselves  of  such  facilities  by 
the  use  of  the  property  ot  another  should 
make  reasonable  compensation  for  such 
advantages.  The  object  of  the  act,  aa  I 
Understand  it,  was  not  to  prescribe  the 
rate  of  compensation  for  services  rendered 
the  shipper  by  the  wharf-owner,  but  for 
the  use  of  his  property ;  and  the  act  pro- 
ceeds to  Specify  what  shall  be  the  rate  of 
charge  for  each  particular  use  of  the 
wharf.  Thus  there  is  a  separate  charge 
for  the  use  of  the  wharf  for  landing  goods, 
and  another  separate  charge  for  the  wharf 
in  sliipping  the  same  goods;  hence,  when 
a  person  desiring  to  ship  his  cotton  either 
to  some  foreign  or  domestic  port  deposits 
or  lands  a  bale  of  cotton  on  a  wharf  for 
shipment,  he  may  be  required  to  pay  foar 
cents  for  that  use  of  the  wharf,  and.  when 
be  ships  the  same  bale,  he  may  be  required 
to  pay  an  additional  sum  of  four  cents 
for  the  facility  which  the  wharf  affords 
him  in  having  bis  cotton  placed  on  board 
of  ship.  I  suppose  there  would  be  quite 
as  much,  perhaps  more,  "  wear  and  tear" 
of  the  wharf  in  using  it  as  a  place  of  de- 
posit or  landing  of  cotton,  whether  from 
a  boat  or  dray,  as  there  would  be  In  as- 
Ing  the  wharf  as  a  means  of  placing  the 
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cotton  on  boerd  ablp:  and  hence  there 
was  manifest  propriety  In  prescribing  sep- 
arate charges  (or  each  of  these  ases.  For 
these  reasons,  thus  briefly  stated,  as  the 
pressure  of  more  important  ofliclal  duties 
forbids  a  more  extended  discussion,  I  am 
unable  to  concur  in  the  conclusion  reached 
by  the  majority  of  the  court. 


(B  S.  C.  530) 

MIL.L.BR  et  aJ,  V. 


Hdqbis  et  al. 


(Supreme  Court  of  South  CaroU/rm.    Deo.  8, 
1880.) 

Fravouuiht  CoKTsrAMoBs— AonoH  TO  Bbt  Asm 
— Plbadino. 

1.  A  creditor  can  sne  to  set  aside  for  actual 
fKrad  a  oonveyanoe  made  by  a  debtor  who  is  in- 
solvent, without  first  reducing  his  demand  to 
jud^ent,  under  Code  Civil  Froc.  8.  C.  i  188,  pro- 
yiding  that  both  legal  and  equitable  causes  of  ao- 
tion  can  be  united  In  the  same  complaint. 

S.  The  complaint  in  such  easels  not  demui'- 
rabie  because  it  makes  no  formal  demand  for 
Judgment  against  the  debtor  for  the  amount  due 
from  bim,  faots  sufficient  to  warrant  such  a  Judg- 
ment being  stated. 

Appeal  from  common  pleas  circuit  court 
of  Hampton  county:  Hudson,  Judge. 

Action  by  Daniel  Miller  &  Co.  against  A. 
J.  Salinas  &  Son,  Z.  Daniel  &.  Co.,  and  Dr. 
Tbumas,  defendants.  The  complaint  was 
as  follows : 

"The  plaintiffs, complaining  on  behalf  of 
themselves  and  all  other  creditors  of  the 
defendant  L.  F.  Hughes  who  shall  in  due 
time  come  In  and  seek  relief  by,  and  contrib- 
ute to  the  expenses  of,  this  action,  alleKc: 
(1)  That  at  the  time  hereinafter  men- 
tioned, the  plaintiffs,  Theodore  K.  Miller, 
Daniel  Miller,  Robert  C.  Davidson,  1.  Frank 
Supplee,  and  Kichard  M.  Turner  were'  do- 
ing business  In  the  city  of  Baltimore  under 
the  firm  name  of  Daniel  Miller  &  Co.  (2) 
That  between  the  4lh  day  of  September, 
18K9,  and  the  12th  day  of  September,  1889, 
the  said  L.  F.  Hughes  became  Indebted  to 
the  plaintiffs,  as  partners,  in  the  sum  of 
nine  hundred  and  twenty-nine  dollars  and 
seventy-two  cents,  for  goods  sold  and  de- 
livered, as  per  account  hereto  attached 
as  Exhibit  A,  and  made  a  part  hereof,  of 
which  account  four  hundred  and  forty- 
three  37-100  dollars  is  now  due,  and  bal- 
ance will  be  due  in  a  few  days.  (3)  That 
said  L.  F.  Hughes  and  defendant  L.  F. 
Brunson  about  two  years  ago  entered  in- 
to a  mercantile  partnership,  and  carried 
on  such  business,  advancing  farmers  to 
make  crops,  buying  and  selling  divers 
commodities  on  credit,  and  taking  mort- 
gages and  other  security  therefor,  in  the 
name  of  Hughes&BrnnHon.and  continued 
such  businesS'Up  to  about  six  montlis  ago. 
(4)  That  after  said  dissolution  defendant 
L.  F.  Brunson  held  poRRcHsion  not  only  of 
all  said  paper,  but  thestock  in  trade  as  well, 
but  acknowledged  that  said  Hughes  still 
bad  an  interest  in  the  securities  of  the  late 
firm,  at  least.  (5)  That  shortly  prior  and 
subsequent  to  said  dissolution  of  said  firm 
of  Ungbes  &  Brunson,  said  L.  F.  UuKhes, 
for  the  purpose  of  deception  in  procuring 
credit,  and  by  some  mysterious  influence, 
obtained  a  high  property  rating  in  tbetwo 
leading  commercial  agencies  of  the  United 
States,  which  rating  was  untrue.  (6) 
That  said  li.  F.  Ungbes,  shortly  after  said 


dissolution  of  the  said  firm  of  Hughes  & 
Brunson,  and  although  thestock  of  goods 
of  such  firm  were  still  uudistnroed,  left  in 
the  possession  of  his  former  partner,  Brun- 
son, who  continued  the  busluesss  in  his 
name,— he  (said  Hughes)  erected  a  small 
and  cheap  building  or  storehouse,  about 
three  miles  from  the.  town  of  Brunson, 
which  he  soon  crammed  with  ten  thou- 
sand dollars*  worth  of  goods,  procured  as 
hereinafter  stated,  but  which  goods,  for 
reasons  hereinafter  stated,  only  remained 
there  a  short  time.  (7)  That  said  L.  F. 
Hughes,  having  erected  the  store-bouse 
aforesaid,  about  thirty  feet  by  fifty,  if  so 
large,  visited  Baltimore  and  New  York 
and  other  cities,  and,  on  the  strength  of 
said  false  rating,  and  by  pronilKes  too 
many  to  mention,  bought  on  credit,  from 
unsuspecting  merchan  ts,  some  ten  thou- 
sand dollars  worth  of  goods,  some  of  the 
finest  fabrics,  to  sell  among  poor  people, 
in  a  sparsely  populated  country,  after 
most  of  the  cotton  was  gone  to  market, 
and  to  crum  Into  suld  little  store-bouse, 
costing  one  hundred  dollars,  if  that  much. 
(8)  That  said  large  quantity  of  goods 
were  out  of  all  proportion  to  the  trade  of 
the  section  of  country  where  said  store- 
house was  situate,  and  capacity  of  same; 
and  said  Hughes,  in  order  to  avoid  suspi- 
cion and  unfavorable  ccmment,  caused  a 
quantity  of  said  goods  to  be  shipped  to 
Campbellton,  a  station  on  the  Port  Uoyal 
&  Augusta  Railway,  although  Brunson 
is  and  was  the  home  of  said  Hughes,  and 
the  depot  where  he  bad  heretofore  received 
his  goods.  (9)  That  said  Hughes  made 
all  large  accounts  payable  very  nearly  the 
same  time,  which,  in  the  light  of  subse- 
quent events,  was  shown  to  be  a  part  and 
parcel  of  the  original  undertaking  to  buy 
heavily  on  credit,  and  not  pay  for  th« 
goods.  (10)  That  on  the  12th  day  of  No- 
vember, 1889,  Francis  H.  Leggett  &  Co.  of 
New  York  instituted  a  suitagainst  said  L. 
F.  Hughes  on  a  small  account,  which  said 
Hughes,  after  frequent  promises,  had  de- 
clared bis  inability  to  pay.  (11)  That,  with- 
in three  days  after  the  summons  had  been 
served  in  said  suit  on  said  Hughes,  and  a 
short  time  before  the  large  claims  lell  due, 
said  Hughes,  in  order  to  defraud  his  credit- 
ors, pretended  to  sell  all  of  the  goods,  of  the 
value  of  eight  thousand  dollurs  or  more, 
to  his  late  partner,  L.  F.  Brunson;  and,  in 
order  to  give  some  color  to  this  transfer 
or  assignment,  said  Hughes,  or  some  one 
In  his  behalf,  sent  a  hasty  message  by 
wire,  as  plaintiffs  are  informed,  to  defend- 
ants Z.  Daniel  &  Co.,  at  Augusta  Oa.,  to 
send  a  certain  sum  of  money,  nbout  four 
thousand  dollars,  to  Brunson  town,  to  be 
used  ostensibly  as  purchase  money  in  this 
patent  attempt  to  put  the  said  goods  be- 
yond the  reach  of  b  ouest  creditors,  and  said 
amount  of  money  was  exhibited  toccrtatn 
parties,  as  plaintiffs  are  informed,  which 
was  supposed  by  said  Hughes  to  have 
been  all  that  was  required  to  give  validity 
to  this  fraudulent  assignment  against, 
creditors.  (12)  That  defendant  L.  F. 
Brunson  bad  every  reas'>n  to  know,  and 
did  know,  that  the  object  of  defendant  L. 
F.  Hughes  In  endeavoring  to  transfer  and 
assign  the  said  large  stock  of  goods  In  the 
manner,  and  at  less  than  half  their  costs. 
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aforesaid,  the  Koods  bbing  new,  was  to 
prevent  plalnttlte  In  the  Raid  pending  ac- 
tion, and  other  creditors  ot  said  Li.  F. 
Hughes,  from  collecting  their  Just  de- 
mands ;  said  demands  being  for  the  pur- 
chase money  of  the  identical  merchandise, 
and  said  transfer  is  therefore  void  against 
creditors.  (13)  That  said  Haghes  trans- 
ferred, as  aforesaid,  all  of  his  stock  in 
trade,  and  never  made,  as  is  somewhat 
customary  under  lilce  circumstances,  a  pre- 
tence of  leaving  a  few  worthless  articles 
for  his  defrauded  creditors.  (14)  That 
said  tranfifer  or  asaigiiment  is  fraudulent 
and  void  against  creditors,  and  in  viola- 
tion of  thestatute  of  this  state'.  (15)  And 
plaintiffs  further  allege  that  while  L.  F. 
Hughes  was  a  partner  with  L.  F.  Brunson, 
as  aforesaid,  be  executed  mortgages  on 
bis  real  estate,  except,  perhaps,  his  home- 
stead, to  defendants  Caroline  Salinas,  Kd- 
wnrd  Salinas,  and  A.  J.  Salinas,  who  were 
and  are  partners,  doing  business  as  A.  J. 
Salinas  &  Son ;  and  that,  although  large 
sums  were  paid  on  said  mortgage  during 
theexistence  of  said  partnershipof  Hughes 
ft  Brunson,  and  subsequently  by  L.  F. 
Brnnson  and  L.  F.  Hughes,  yet  no  credits 
were  placed  on  the  record,  and  the  credit- 
ors are  uninformed  as  to  the  balance  due 
defendants  Salinas  &  Sort  on  said  mort- 
gages, and  they  should  be  adjudged  to  de- 
clare same  on  oath.  (16)  That  defend- 
ants Z.  Daniel  &  Co.,  well  knowing  the  ob- 
ject of  Hughes  in  attempting  to  transfer 
tbe  said  stock  of  goods  to  said  Brunaon, 
and  having  been  hastily  summoned  from 
Augusta,  Ga.,  to  advance  a  certain  amount 
of  money  to  be  seen  by  witnesses,  and  be- 
ing warned  by  all  the  surroundingcircum- 
Btances  of  the  ulterior  object  in  transfer- 
ring or  assigning  theentlre  stock  of  goods 
to  said  Brunson.  put  up  a  certain  sum  of 
money,— about  one-half  of  the  value  of  the 
goods,— which  was  held  out  as  the  money 
paid  by  Brunson;  whereupon  a  mortgage 
was  drawn  by  L.  F.  Hughen  from  said 
L.  F.  Brunson  to  Z.  Bauiel  &  Co.  on  the 
stock  of  goods,  as  security  for  said  money 
as  claimed,  which  mortgage  Is,  as  stated, 
in  the  handwriting  of  L.  F.  Hughes,  and 
bears  date  November  14,  1889,  payable 
Feburary  1. 1890,  and  given,  as  set  out,  to 
secure  forty-dve  hundred  dollars.  (17) 
That  said  mortgage,  having  been  taken 
by  Z.  Daniel  &  Co.  with  full  knowledge  of 
the  purpos<>  of  said  tranKfer,  as  aforesaid, 
is  void  against  the  creditors  of  said 
Hughes.  (18)  That  plaintiffs  are  informed 
and  believe  that  Z.  Daniel  &  Co.  never  ad- 
vanced the  said  forty-five  hundred  dollur<», 
the  consideration  of  said  mortgage,  but 
that  same  was  shown  witnesses,  and  soon 
afterwards  returned  to  Z.  Daniel  &  Co., 
and  that  they  (Z.  Daniel  &  Co.)  will  so  de- 
clare under  oath,  which  plaintiffs  pray 
they  may  be  adjudi^ed  to  do.  (19)  That 
the  defendant  Doctor  Thomas  has  pur- 
chased on  credit,  from  Hughes,  a  tract  of 
land  in  this  county,  known  as 'Oregon,' 
and  owes  something  on  the  purchase 
money,  which,  when  established,  should 
be  ordered  to  be  paid  towards  the  settle- 
ment of  the  debts  of  said  Hughes  herein. 
(20)  That  said  Hughes  is  insolvent,  and 
the  stock  of  goods  is  perishable,  and  the 
rents  of  the  mortgaged  realty  are  being 


collected  by  him,  and  L.  F.  Brunson  Is 
not  reaponsiblefor  thevalueot  said  goods. 
(21)  That  the  mortgage  and  assignment 
aforesaid  constitute  but  one  instrument  In 
law,  and  are  parts  ot  one  general  plan  to 
secure  a  preference  to  mortgagees  and  aa- 
slgnees  at  the  expense  of  the  general  cred- 
itors ot  Ii.  F.  Hughes,  who  was  insolvent, 
and  said  transactions  are  in  fraud  of  sec- 
tions 2014  and  2015  of  the  General  Statutes 
of  this  state,  and  are  void  as  aiding  a 
debtor  In  disposing  of  bis  property  to  de- 
feat creditors,  or  In  being  taken  with  suffi- 
cient knowledge  of  the  intent  ot  Hughes 
to  defeat  creditors. " 

Wherefore  the  plaintilfs  demand  indg- 
ment:  "(1)  That  said  transfer  or  assign- 
ment to  L.  F.  Brunson  aiid  the  mortgage 
to  Z.  Duniel  &  Co.  be  adjudged  fraudulent 
and  void  against  the  plaintiffs,  and  all 
other  creditors  of  L.  F.  Hughes  who  sbtUl 
come  in  and  share  the  expenses  ot  this  ac- 
tion. (2)  That  a  receiver  of  all  the  prop- 
erty and  effects  of  L.  F.  Hughes  be  ap- 
pointed. (3)  That  the  defendant  L.  F. 
Brunson  be  required  and  adjudged  to  ac- 
count for  all  the  property  received  by  him 
under  said  transfer  or  agreement,  and 
from  all  the  proceeds  arising  from  the  sale 
thereof,  and  deliver  same  to  the  receiver. 
(4)  That  A.  J.  Salinas  &  Son  may  be  ad- 
judged to  establish  and  set  forth  all  sums 
due  them  on  said  mortgages,  and  exhibit 
the  amounts  paid  them  thereon.  (5)  That 
said  Doctor  Thomas  be  adjudged  to  de- 
clare the  amount  due  by  him  on  the  pur- 
chase of  the  *  Oregon'  land,  and  be  ordered 
to  pay  same  into  court,  tor  the  benefit  of 
said  creditors  hereunder.  (6)  That  the 
defendants  be  In  the  mean  time  enjoined 
trom  disposing  of  any  of  saia  property,  or 
paying  away  any  of  the  proceeds  thereof, 
or  In  any  wise  interfering  therewith.  (7) 
That  the  receiver  be  directed  to  sell  tiie 
property  and  collect  the  onsets  of  said  L. 
F.  Hughes,  and  hold  proceeds  thereof  tor 
distribution  among  the  creditors  ot  L.  F. 
Hughes,  under  the  order  of  this  court, 
and  that  the  costs  and  expenses  ot  this 
action  may  be  paid  therefrom." 

The  court  sustained  a  general  demurrer 
to  the  complaint,  and  defendants  appeal. 

W.  S.  Tillln/rhast,  for  appellants.  Jeff. 
Warren  and  S.  L.  Tobia,  for  respondents. 

McIvKR,  J.  The  sole  question  raised  by 
■this  appeal  Is  whether  the  circuit  court 
erred  in  sustaining  a  demurrer  to  the 
complaint  upon  the  ground  that  it  does 
not  state  facts  sufiicient  to  constitute  a 
cause  of  action.  In  such  a  case  It  is  usual 
to  set  out  either  a  copy  of  the  complaint, 
or  to  state  subRtantially  all  ot  the  allega- 
tions found  in  it;  but  as  the  present  com- 
plaint is  very  Ions,  and  contains  some  al- 
legations which  do  not  appear  to  be  per- 
tinent to  our  present  inquiry,  we  will  con- 
tent ourselves  with  stating  substantially 
such  of  its  most  material  allegations  as 
will  enable  us  to  determine  the  question 
presented,  trusting  that  the  reporter  will 
Incorporate  in  the  report  of  the  case  a 
copy  of  the  complaint.  Among  other  alle- 
gations, we  flud  the  following:  That  be- 
tween the  4th  and  12th  days  of  Septem- 
ber, 1889,  the  defendant  Hughes  became 
indebted  to  plaintiffs  in  the  sum  of  f  929.72, 
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for  gooda  sold  and  delivered,  of  which  the 
sum  of  9443.S7  was  then  due,  and  the  bal- 
ance would  become  due  "in  a  few  days;" 
that  the  said  Uugbes  and  the  defendant 
Brunson  bad  been  engaged  in  the  mercan- 
tile business  as  partners  for  the  past  two 
years,  and  continued  such  business  up  to 
about  six  months  before  the  filing  of  the 
cumplaiot:  Jtbat  after  the  dissolution  of 
said  partnership,  the  defendant  Branson 
held  possession  of  all  the  stock  In  trade, 
as  well  as  the-  securities  or  choses  in  ac- 
tion, of  the  late  firm,  acknowledging, 
however,  his  aecouhtabillty  to  said 
Hughes  for  his  Interest  in  the  latter;  that, 
shortly  prior  and  subsequent  to  the  disso- 
Intioo  of  said  partnership,  tbesaid  Hughes, 
"for  the  purpose  of  deception  In  procuring 
credit,  and  by  some  mysterious  influence,^ 
obtained  a  false  high  rating  in  the  two 
leading  conimercial  agencies  of  the  United 
States ;  that  said  Hughes,  soon  after  the 
dissolution  of  said  partnership,  upon  the 
strength  of  such  false  rating,  bought  on 
a  credit  a  stock  of  goods  in  New  York  and 
Baltimore,  much  larger  and  of  much  finer 
quality  than  was  suitable  for  the  market 
where  be  ostensibly  proposed  to  sell  them, 
and  placed  them  in  a  small  new  store, 
whicb  he  had  erected  some  three  miles 
from  the  town  of  Brunson,  and,  to  avoid 
susplRlon  and  comment,  had  a  large  quan- 
tity of  them  shipped  to  a  station  on  the 
Port  Royal  Railroad,  although  the  town 
of  Brunson  was  then  his  place  of  residence, 
and  was  the  station  where  he  had  previ- 
ously had  his  goods  shipped  to;  that  on 
the  12th  of  November,  1889,  Leggett  &  Co., 
of  New  York, commenced  a  suit  on  a  small 
account  against  said  Hughes,  which  be 
bad  declared  his  Inability  to  pay,  and 
within  three  days  thereafter,  and  a  short 
time  before  the  accounts  for  his  large  pur- 
chases became  due,  which  had  been  ar- 
ranged so  as  to  become  payable  about  the 
same  time,  the  said  Hughes,  "  in  order  to 
defraud  bis  creditors,  pretended  to  sell  all 
of  the  goods,  of  the  value  of  eight  thou- 
scmd  dollars  or  more, "  to  his  friend  and 
late  partner,  the  said  Brunson,  and,  in 
order  to  give  a  color  of  reality  to  Huch 
pretensive  sale,  the  delendants  Daniel  & 
Co.  were  Induced  to  send  to  the  town  of 
Branson  a  large  sum  of  money,  to  be  ex- 
hibited to  witnesses  as  a  part  of  the  price 
paid  for  said  goods  by  the  said  Brunson, 
who  executed  a  pretensive  mortgage  on 
the  stock  of  goods,  to  secure  repayment 
of  the  same,  although  the  said  money  was 
immediately  returne:^  to  said  Daniel  & 
Co.  as  soon  as  it  bad  served  its  purpose  as 
aforesaid;  that  the  defendant  Brunson, 
as  well  as  the  defendants  Daniel  &  Co., 
were  fully  aware  of  thefraudulent  purpose 
of  said  Hughes  in  making  said  pretensive 
sale;  that  the  said  Hugbes  is  insolvent, 
and  the  stock  of  goods  is  perishable,  and 
the  defendant  Brunson  is  not  able  to  re- 
spond for  the  value  of  the  goods;  that 
these  transactions  are  in  fraud  of  sections 
2014  and  2015,  Gen.  St.,  a^d  are  void: 
wherefore,  Judgmont  Is  demanded,  among 
other  things,  that  the  said  pretensive  sale 
to  Branson  and  mortgage  to  Daniel  &  Co. 
be  adjudged  fraudulent  and  void  against 
the  plaintiffs  and  all  other  creditors  of 
Hughes  who  shall  come  in  and  share  the 


expenses  of  this  action ;  that  a  receiver  at 
all  the  property  of  said  Hughes  may  b% 
appointed;  that  the  defendant  Brunsoa 
may  be  required  to  turn  over  to  the  re- 
ceiver all  the  property  received  by  him  un- 
der such  pretensive  sale,  and  account  for 
the  proceeds  of  such  as  he  may  have  sold; 
that  defendants  may  be  enjoined  from 
disposing  of  any  of  said  property,  or  pay- 
ing away  any  of  the  proceeds  thereof; 
that  the  receiver  be  directed  to  sell  the 
property  and  collect  the  assets  of  said 
Hughes,  and  hold  the  proceeds  thereof  for 
distribution  among  the  creditors  of  said 
Hughes,  under  the  orders  of  the  court. 

The  circuit  judge,  in  a  short  order,  ren- 
dered judgment  that  the  complaint  be 
dismissed  on  the  ground  that  it  does  not 
state  facts  suflBcient  to  constitnte  a  cause 
of  action,  saying :  "The  allegations  of  the 
complaint  are  not  sufficient  to  bring  the 
same  within  the  terms  of  sections  2014  and 
2016,  Oen.  St. ;  but  it  appears  to  be  a  pro- 
ceeding to  set  aside  a  fraudulent  convey- 
ance, and  does  not  allege  that  the  plain- 
tiffs are  judgment  creditors,  and  have  ex- 
hausted tbelr  legal  remedies. "  From  this 
judgment  plaintiffs  appeal,  upon  the  sev- 
eral grounds  set  out  in  the  record. 

We  agree  with  the  circuit  judge  that  the 
action  cannot  be  sustained  under  the  .as- 
signment law,  for  the  reason  that  there  is 
no  allegation  that  either  Brunson,  to 
whom  the  sale  was  made,  or  Daniels&Co., 
to  whom  the  mortgage  was  given,  were 
creditors  of  Hughes ;  nor  is  there  any  al- 
legation that  such  sale  and  mortgage,  or 
either  of  them,  was  made  for  the  benefit  ol 
any  creditors  of  Hughes.  So  that  we  do 
not  see  that  the  assignment  law  has  any 
application  to  the  case  as  made  by  the 
complaint.  But  we  do  not  agree  that  in 
a  case  like  this  it  was  essential  to  allege 
that  the  plaintiffs  had  recovered  judgment, 
and  obtained  a  return  of  uulla  boaa  on 
their  execution.  While  it  is  qultetrue  that 
such  an  allegation  is  necessary  in  a  com- 
paint  .to  set  aside  a  voluntary  conveyance 
upon  the  ground  of  legal  fraud  merely, 
for  the  reason  that  in  such  a  case  there 
is  no  fraud,  which  is  the  real  foundation 
of  the  action,  until  it  has  been  made  to 
appear  that  the  debtor  has  no  other  prop- 
erty to  which  his  creditor  may  resort  for 
payment  of  his  debt  except  that  embraced 
in  the  voluntary  conveyance;  and  this 
it  is  supposed  can  best  be  shown  by  the 
return  of  nulla  bona.  See  the  remarks 
of  Chief  Justice  Simpson  in  reference  to 
this  subject  lu  Suber  v.  Chandler,  18  S.  C. 
526.  But  where  the  cpnveyunce  or  other 
transfer  is  assailed  upon  the  ground  of 
actual,  moral  fraud  in  its  inception,  the 
case,  as  it  seems  to  us,  stands  upon  a 
totally  different  tooting,  and  should  not 
be  subject  to  the  same  arbitrary  rule 
in  regard  to  the  mode  of  proof  of  one  ' 
of  the  facts  necessary  to  be  established; 
for  It  certainly  is  an  arbitrary  rule 
that  the  fact  that  there  is  no  other  prop- 
erty of  the  debtor  to  which  the  creditor 
can  resort  for  satisfaction  of  his  demand 
except  that  embraced  inthefraudulentcon- 
veyance  can  only  be  established  by  a  nulla 
bona  return.  The  true  view  of  this  mat- 
ter Is  clearly  and  strongly  presented  by 
that  eminent  jurist,  Jobnston.  Ch.,  in  his 


Digitized  by 


v^oogle 


«S2 


SOXJTHEASTERN  REPOBTBa,.T«u  12. 


{»J3: 


drcnlt  decree  in  Pettns  v.  Smith,  4  Bich. 
Bq.  at  pages  200,  201,  where,  after  saying 
that  some  ol  the  canes  cited  to  sapport 
what  we  have  ventured  tu  desigDateas 
an  arbitrary  mle  have  been  strained  be- 
yond principle,  he  says:  "The  principle 
Is  sound  that  a  party  holding  a  legal  de- 
mand, and  especially  if  he  hold  a  legal  rem- 
edy (or  it,  fs  not  entitled  to  call  on  this 
conrt  to  aid  him,  unless  he  can  show  that 
he  needs  its  assistance.  He  must  state 
such  a  case;  and,  if  required,  he  must  give 
reasonable  proof  of  its  existence.  But  a 
party  undoubtedly  does  need  equitable  as- 
sistance if  his  debtor  is  insolvent,  except 
as  to  property  BO  covered  or  incumbered 
that  it  cannot  be  reached  without  the  in- 
tervention of  this  conrt.  The  only  ques- 
tion is  whether  there  is  any  principle  re- 
stricting the  proof  of  insolvency  to  any 
particular  method.  Can  it  be  proved  only 
by  the  actual  issuing  and  the  actual  re- 
turn of  process  for  the  seizure  and  sale  of 
property?  Suppose  that  before  a  //. /k. 
can  be  issued,  or  after  the  issue  of  a  S. 
fa.,  and  before  It  is  returnable,  a  fraud  is 
discovered,  consisting  in  a  combination 
of  third  persons  with  the  debtor,  by  which 
the  property  is  secreted,  and  about  to  be 
removed  out  of  reach,  can  no  application 
be  made  to  this  court  until  the  S.  fn.  is  re- 
turned, and  the  fraud  actually  and  per- 
haps Immediately  completed?  The  true 
doctrine,  it  appears  to  me,  is  that  the  par- 
ty  asking  the  aid  of  equityln  such  caseti  as 
this  isbound  to  show  that  without  tault  on 
his  part,  and  after  the  exercise  by  him  of 
reasonable  diligence,  be  has  no  means  of  ob- 
taining satisfaction  qt  his  claims  without 
the  aid  of  tblHcourt;  and,asto  the  insolv- 
ency of  bis  debtor,  he  is  bound  to  maite 
such  proof  only  as,  under  the  circum- 
stances. Is  reasonable  and  satisfactory, — 
such  proof  of  insolvency  as,  in  all  other 
cases,  is  competent  and  satisfactory,  and 
no  more. "  It  is  true  that  this  is  taken 
from  a  circuit  decree,  and  is  not  authori- 
tative, and  it  is  likewise  true  that  thiacir- 
cult  decree  was  reversed,  not,  however, 
because  of  any  error  In  the  views  present- 
ed in  the  passages  quoted  from,  but  upon 
a  totally  different  and  independent 
ground,  and  there  is  not  a  word  in  the 
opinion  of  the  court  of  apppals,  which 
was  delivered  by  the  same  chancellor  who 
prepared  the  circuit  decree,  which  indi- 
cates the  slightest  dissatisfaction  with 
that  portion  of  the  circuit  decree  from 
which  we  haveso  liberally  quoted.  While, 
therefore.  It  is  not  authority  binding  upon 
US,  yet,  coming  from  so  high  a  source,  it 
la  entitled  to  the  highest  consideration, 
and  we  have  not  hesitated  to  adopt  its 
lang^uage  as  presenting  the  true  view  of 
the  question  under  consideration,  in  a 
much  clearer  and  stronger  light  than  we 
could  hope  to  do.  This  view  is  not  with- 
out support  from  the  highest  judicial 
trihunol  in  the  United  States.  In  Case  v. 
Beauregard,  101  U.  S.  at  page  690,  Mr. 
Justice  STRONu.ln  speaking  of  this  subject, 

■  says:  "But,  after  all,  the  Judgment  and 
frnltless  execution  are  only  evidence  that 
bis  legal  remedies  have  been  exhausted,  or 
that  he  is  without  remedy  at  law.  They 
are  not  the  only  possible  means  of  proof. 
The  necessity  of  resort  to  a  court  of  equity 


may  be  ni.ad»  otherwise  to  apftear.  Ao~ 
cordtnfi^y  the  rule,  thoairb  general,  i»Jtot: 
without  many  exccp^tlons.  Neither  law 
nor  equity  vequirea  a  nieaninglefia  form. 
'BoB^sed  impoasttM»  oon  co/fit  Jex.'  14 
has  kieen  deeided  tbat  wbere  ibappearaby 
the  bill  tbat  the  debtwr  is  insolvent^  and 
that  the  Issuing  u<  an  execwtlon  woold 
be  of  nu  practical  atility.  tlae  issna  of  aa 
execution  Is  not  a  necessary;  nreraquisita 
toeqnitabie  inteeferenee;"  citing  the  au- 
thorities. AgalBi  be  says :  "-So  it  baa  b«^ 
held  that  a  coedltor,  wbthout  ba.viog 
fl  rst  ob  tained  a  Jndgment  at  la  w,  may  eoaae 
into  a  court  of  equity  to  set  asida  frMtdu- 
lent  conveyances  of  his  debtor,,  made  tor 
the  purpose  at  hinderine  andi  delaying 
creditors,  and  to  sabject;  the  propeety  to 
the  payment  of  the  debt  due  itito  ; "  axain 
citing  the  eases.  The  followiae  eases 
show  tbat,  where  the  Issue  ol  Inaalvency 
arises  in  other  classeaot  cases,  no  partic- 
ular mode  of  proof  of  insolvency  is  ra> 
quired,  but  any  evidence  witieh  eatablishea 
the  fact  satisfactortly  is  sofBeieut.  EA< 
dings  V.  Glascock,  1  Nott  &  McC.  295;  Wil- 
son V.  Miller,  Harp.  437;  and  Arnold  v. 
Waters,  8  Rich.  Law,  4Sa. 

It  seems  to  us,  therefore,  tbat  whem  a 
creditor  files  his  complaint  to  set  ahlde  a 
conveyance  for  actual  moral  fraud,  eoia- 
mittcd  by  a  combination  and  coiluatoa  of 
his  debtor,  who  is  alleged  to  be  insulvoit, 
with  third  persons,  the  failure  to  allege 
that  he  has  recovered  Judgment,  and  ob- 
tained a  retnm  of  ziu//a  bona  an  bis  exe- 
cution Issued  to  enforce  the  same.  Is  not 
ftital  to  the  complaint  on  demurrer.  The 
foundation  of  thecause  nf  action  In  such  a 
case  is  the  fraud,  and  if  the  plain  tiff,  after 
alleging  the  fraud,  makes  further  allega- 
tions showing  that  his  rightsare  impaired 
or  destroyed  by  the  perpetration  of  the 
fraud,  then  he  stutes  a  cause  of  action. 
Of  course  the  mere  fact  that  his  debtor 
has  perpetrated  a  fraud,  even  of  the  gross- 
est character,giveshimnocause  of  action; 
bat  when  be  alleges  other  facts  tending 
to  show  that  his  rights  are  inJurlouHly  af- 
fected by  such  fraud,  then  he  states  a  com- 
plete cause  of  action,  which,  if  established, 
will  entitle  him  to  relief.  Thus  where  the 
creditor  alleges  that  bis  debtor  la  insolv- 
ent, and  by  collusion  with  third  persona 
has  fraudulently  dixposed  of  his  property, 
which  was  liable  for  the  debt,  a  complete 
cause  of  action  is  stated. 

It  Is  insisted,  however,  that,  nntil  tbe 
creditor  has  exhausted  his  legal  remedies 
by  prosecuting  bis  claim  to  judgment  and 
procuring  a  return  of  nulla  bona  on  hta 
execution,  a  court  of  equity  has  no  juris- 
diction to  afford  him  relief.  But  fraud  Is  pe- 
culiarly a  matter  of  equitable  cognizance, 
and  when  fraud  is  alleged,  and  the  furrier 
allegation  is  made  tbat  such  fraud  is  in- 
jurious to  the  creditor's  rights,  it  seenis 
to  us  that  a  court  of  equity  has  jurisdic- 
tion of  such  a  case.  Jn  such  a  case  the 
creditor  does  not  ask  the  aid  of  the  court 
of  equity  upon  the  ground  that  he  can 
obtain  no  relief  at  law,  but  his  claim  to 
the  aid  of  equity  is  based  upon  the  fraud 
which  has  been  practiced  upon  him,  and 
from  which  the  court  of  equity  haa  juris- 
diction to  relieve  him.  It  is  not  univer- 
sally true  tbat  a  plain tiB  must  show  tbat 
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he  has  no  plain,  adequate  remedy  at  law 
before  ho  can  invoke  the  aid  of  a  court  of 
equity,  for  there  are  Bome  cases  in  which 
the  Jarladlctions  are  concurrent,  and  fraud 
1b  oue  of  those  matters.  Accordingly  if 
has  always  been  held  in  thlH  state  that, 
where  a  creditor  finds  a  frandnlent  deed 
of  real  estate  In  the  way  of  enforcing  his 
daim,  he  has  a  choice  of  remedies.  He 
may  prosecute  his  claim  to  Jadsment,  and 
hare  the  land  sold  under  his  execution, 
iguoring  the  fraudulent  deed,  and,  after 
purchasing  the  same  at  such  sale,  bring 
his  action  at  law  to  recover  the  land,  or 
he  may  proceed  on  the  equity  side  of  the 
court  to  have  the  deed  set  aaide  for  fraud, 
and  tiM  land  sold  for  the  payment  of  his 
debt.  Bnrch  v.  Brantley,  20  S.  C.  503,  and 
the  cases  there  cited ;  Amaker  v.  New,  11 
S.  E.  Rep.  3X6. 

It  is  further  urged  that  the  claim  of  the 
plaintiffs,  being  a  plain  legal  demand, 
Bhould  Hrst  be  established  by  a  judgment 
at  law,  before  the  aid  of  equity  can  be 
Invoked.  Whatever  embarrassment  this 
might  ba^e  offered  under  our  former  sys- 
tem of  Judicature,  when  law  and  equity 
were  administered  by  different  tribunals, 
cannot  be  felt  now  under  our  present 
system,  especially  after  the  Code  has  pro- 
vided thatboth  legal  and  equitable  caunes 
of  action  may  be  united  in  the  same  com- 
plaint. We  do  not  see,  therefore,  why 
the  plaintltfs  may  not  demand  judgment 
for  the  amount  alleged  to  be  due  them  on 
the  law  side  of  the  court,  and  in  the  same 
action  ask  relief  on  the  equity  side  from 
the  fraud  which  they  allege  will  render 
their  action  fruitless.  The  fact  that  in 
this  complaint  there  does  not  seem  to  be 
any  formal  demand  for  judgment  for  the 
amountduethem  by  the  defendant  Hughes 
is.  of  no  consequence,  provided  the  com- 
plaint eoatains  other  allegations,  as  we 
think  It  does,  sufficient  to  warrant  such 
Judgment.  It  seems  to  us  that  the  com- 
plaint in  this  case  states  facts  suRicient  to 
constitute  a  caus^  of  action,  and  that  the 
demurrdk'  should  have  been  overruled, 
and  the  defendants  allowed  proper  time 
to  file  their  answers. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  be  remanded  to  that  court 
for  such  further  proceedings  as  may  be  nec- 
essary to  carry  out  the  views  herein  an- 
nounced. 

Simpson,  C.  J.,  and  McGowan,  J.,  con- 
cur. 

(33  s.  c.  em 


Ashe  v.  Glenn. 

(JSupreme  Court  qf  South  CaroUna.    Dec.  4, 
1890.)' 

ArPBAir— DisMissAi/— NoTiCB  — 7An.tnui  TO  Bbbvb 
Case. 

1.  Notice  of  a  motioa  to  dismiss  an  appeal 
may  be  served  on  one  of  a  firm  of  attorneys  rep- 
resenting the  appellant. 

2.  On  motion  to  dismiss  an  appeal  for  a  fail- 
ure to  serve  copies  of  the  case  within  the  time 
required  by  the  rules  at  co«irt,  no  consideration 
can  be  given  to  an  oral  agreement  of  counsel  that 
the  appellant  might  proceed  witfaout  regard  to  the 
time  nzed  by  the  rules. 

Appeal  from  common  pleaa  circuit  coort 
of  York  county. 


A  motion  was  made  in  this  case  to  dis- 
miss the  appeal  onthefollowing  alfldavit: 
"James  F.  Hart  and  Geo.  W.  S.  Hart,  be- 
ing each  sworn,  say  that  they  constitute 
the  Urm  of  Hart  &  Hart;  that  said  firm 
are  the  attorneys  of  tbe  respondent  in  the 
above-entitled  action  and  the  appeal 
therein  taken ;  that  the  hearing  in  the  cir- 
cuit court  was  at  the  November  term, 
1889;  that  notice  of  appeal  was  given  by 
plaintiff  within  due  time  after  the  rising 
of  tbe  court  at  the  said  term ;  that  coun- 
sel for  respondent  [affiants]  agreed  with 
counsel  for  apiiellant  that  they  might  pro- 
ceed informally  in  getting  up  the  pupers 
for  the  Buid  appeal, — that  is  to  say,  with- 
out regard  to  the  time  fixed  by  the  rules 
of  court;  but  en  id  agreement  was  upon 
the  distinct  and  explicit  understanding 
that  the  appeal  was  to  be  ready  for  hear- 
ing at  the  present  [November,  l^!90]  term 
of  the  supreme  court;  and  that,  at  this 
day  and  hour,  respondent's  counsel  have 
not  been  served  with  copies  of  the  case, 
[printed.]  Jas.  P.  Hart.  Geo.  W.  S. 
Hart."  A  copy  of  theatfidavit  and  notice 
of  tbe  motion  was  served  on  W.-  L.  McDon- 
ald, of  the  firm  of  McDonald  &  McCaw, 
attorneys  for  the  appellant. 

Afr.  McCaw,  for  appellant.  B&rt  A 
Bart,  for  respondent. 

Per  Curiam.  The  notice  baring  been 
given  to  Mr.  McDonald,  of  the  firm  of  Mc- 
Donald &  McCaw,  this  was  sufficient.  No 
oral  understanding  or  agreement  can  be 
considered.  See  Brayton  v.  Bacon,  ante, 
865,  (filed  December  2, 1S90.) 

(S3  8.  C.  602) 

Ex  parte  Elliott. 

(Supreme  Court  of  South  Carolina.    Nov.  27, 
1890.) 

CaITVASS  of  EI.B0TION  Rbtubns— Uandamus. 
Though  the  board  of  state  canvassers  acta 
judicially  in  determining  appeals  from  the  county 
canvassers,  the  equal  division  of  the  state  can- 
vassers on  such  appeals  operates  as  an  affirmance 
of  the  action  of  the  county  canvassers,  and  it  is 
then  the  duty  of  the  state  canvassers  to  accept 
the  returns  as  made,  and  to  certify  the  result  to 
the  secretary  of  state.  This  duty  is  mlDisterial, 
and  momdamu*  will  lie  to  compel  its  perform- 


William  Elliott  filed  a  petition  for  a  writ 
of  mandawvs  as  follows:  "The petitioner 
respectfully  shows:  (1)  That  at  the  gen- 
eral election  held  on  the  4th  day  of  Novem- 
ber, 1«90,  the  petitioner  was  a  candidate 
for  representative  In  the  fifty-second  con- 
gress, sevebth  district,  and  was  generally 
voted  for  for  said  office  by  the  duly-quali- 
fied electors  In  and  for  said  district.  (2) 
That  the  various  county  boards  of  can- 
vassers for  the  various  counties  compris- 
ing the  seventh  district  duly  organized  ac- 
cording to  law  within  the  time  required 
that  they  proceed  to  canvass  the  votes  for 
the  several  candidates  for  representative 
in  the  fifty -second  congress,  seventh  dis- 
trict, beard  and  determined  all  contests 
and  protests  relating  to  said  election,  and 
duly  made  statements  thereof  of  the  result 
in  each  county,  certifying  and  declaring 
the  vote  as  follows:  In  the  county  of 
Beaufort,  thirty-two  votes  for  E.  M.  Bray- 
ton, six  hundred  and  forty-four  for  Wm. 


Digitized  by 


v^oogle 


^4 


SOUTHEASTERN  BEPOBTBB.  Vol.  12. 


(8.0. 


Elliott,  nine  (or  Tbomaa  E.  Miller,  and 
eight  scattering ;  in  the  county  of  Berkeley, 
eighty-nine  lor  E.  M.  Uraytuo,  six  hun- 
dred and  eighty-eight  for  Wm.  EUiott, 
none  for  Thomas  £.  Miller;  in  the  i-ounty 
of  Charleston,  oiie  for  E.  M.  Bray  ton, 
thlrty-fonr  for  Wm.  Elliott,  one  hundred 
and  seventy-eight  for  Thos.  E.  Miller;  in 
the  county  of  Colleton,  sixty -three  for  E. 
M.  Brayton,  one  hundred  and  sixty-seven 
for  Wm.  Elliott,  and  none  for  Thos.  E. 
Miller;  in  the  county  of  Georgetown,  sixty- 
eight  for  E.  M.  Brayton,  four  hundred  and 
eighty-six  for  Wm.  Elliott,  nine  hundred 
and  eighty-six  for  Thos.  E.  Miller,  and 
eight  scattering;  in  the  county  of  Orange- 
burg, sixty-three  for  E.  M.  Brayton,  five 
hundred  and  thirty-nine  for  Wm.  Elliott, 
none  tor  Thos.  £.  Miller,  and  one  scatter- 
ing; in  the  county  of  Kichland,  two  hun- 
dred and  fifty-eight  for  E.  M.  Brayton, 
thirty-nine  for  Wm,  Elliott,  fifty-six  for 
Thos.  E.  Miller,  and  one  scattering;  in  the 
county  of  Sumter,  two  hundred  and  thirty- 
four  for  E.  M.  Brayton,  seven  hundred 
and  thirty-eight  tor  Wm.  Elliott,  eleven 
hundred  and  fifty -eight  for  Thos.  E.  Miller, 
and  eight  scattering;  in  the  county  of  Will- 
iamsburg, two  for  E.  M.  Brayton,  four 
hundred  and  twenty-seven  for  Wm.  Elliott, 
and  nine  hundred  and  thirty -seven  for 
Thos.  E.  Miller.  And  that  the  said  county 
board  of  canvassers  for  the  said  counties 
aforesaid  determined  and  declared  the  re- 
sult as  abovestatedin  tbeseveral  counties, 
and  duly  transmitted  statements  thereof  to 
the  board  of  state  canvassers,  as  required 
by  law,  from  which  it  appears  that  the 
total  vote  of  said  counties  tor  representa- 
tives in  congress  was  us  follows:  ForE.  M. 
Brayton,  eight  hundred  and  two  votes; 
for  Wm.  Elliott,  three  thousand  seven 
hundred  and  ninety-two,  for  Thos.  E.  Mil- 
ler, three  thousand  three  hundred  and  fif- 
teen, scattering  twenty-six.  And  for 
which  it  further  appears  that  Wm.  Elliott 
has  received  four  hundred  and  seventy- 
seven  votra  more  than  any  other  candi- 
date for  representative  in  the  52d  congress 
from  the  7th  district.  (8)  That  the  board 
of  state  canvassers,  consisting  of  Hon. 
Edward  McCrady,  Jr.,  chairman  of  the 
committee  on  privileges  and  elections  of 
the  house  of  representatives;  Jos.  H. 
Barle,  as  attorney  general ;  E.  R.  Mclver, 
as  state  treasurer;  J.  Q.  Marshall,  as  sec- 
retary of  state;  M.  L.  Bonbum,  as  adju- 
tant and  inspector  general;  and  J.  S. 
Vemer,  as  comptroller  general, — duly  or- 
ganized as  3uch  on  the  14th  day  of  Novem- 
ber, 1890,  and  are  still  in  session.  (4)  That 
the  said  board  of  state  canvassers  has  de- 
clined, and  still  declines  and  refuses,  to  ac- 
cept and  adopt  the  statementK  and  returns 
made  by  the  said  several  boards  of  county 
canvassers,  and  has  refused  and  still  refuses 
to  make  a  statement  of  the  whole  number 
of  votes  given  tor  said  office  of  representa- 
tive in  the  52d  congress,  at  said  election, 
as  returned  and  determined  by  the  several 
boards  of  county  canvassers,  as  aforesaid, 
and  to  certify  such  statement  to  l)e  cor- 
rect, and  to  subscribe  the  same  with  their 
proper  name.  That  the  said  board  has 
refused  and  still  refuses  as  requirad  bylaw 
to  make  and  subscribe  a  statement  certi- 
.  tying  therein  that  the  petitioner  has  re- 


ceived the  greatest  number  of  votes  for 
said  office  at  said  election,  and  to  deliver 
the  same  to  the  secretary  of  state.  (5) 
That  the  petitioner  has  made  demand  up- 
on the  said  board  of  state  canvassers  to 
perform  the  duties  hereinbefore  enamer- 
ated.and  has  requested  them  to  makeand 
subscribe  a  proper  statement  certifying 
that  the  petitioner  ban  received  the  great- 
est number  of  votes  for  said  office,  and  to 
deliver  such  statement  and  certificate  to 
the  secretary  of  state.  But  the  said  state 
board  of  canvassers  have  wrongfully  and 
unlawfully  refused,  and  still  doth  refuse, 
so  to  do.  That  the  petitioner  has  no  ade- 
quate remedy  for  the  wrong  and  injury 
done  him  as  aforesaid.  Wherefore  vour 
petitioner  prays  that  a  writ  of  wandamua 
do  issue,  directed  to  the  board  of  state 
canvassers  above  named,  commanding 
them  to  make  and  subscribe  the  proper 
statement  certifying  therein  that  the  peti- 
tioner has  received  the  greatest  number  of 
votes  for  the  office  of  representative  in  the 
52d  congress  from  the  seventh  district,  and 
to  deliver  the  same  to  the  secretary  of 
state." 

To  a  rule  to  show  cause,  the  state  can- 
vassers filed  the  foliotring  return : 

''(l)That  the  returns  of  the  managers  of 
election  in  the  various  precincts  of  the 
county  of  Beaufort- show  that  one  thou- 
sand seven  hundred  and  eight  votes  were 
voted  for  Thomas  E.  MiHer  tor  said  otBce; 
that  the  returns  of  the  managers  of  elec- 
tion of  the  various  precincts  in  the  county 
of  Berkeley  show  that  one  thousand  five 
hundred  and  twelve  votes  were  voted  for 
Thomas  E.  Miller  for  said  office:  that  the 
returns  of  the  managers  of  election  of  the 
precinct  in  the  county  of  Charleston  show 
that  one  hundred  and  seventy-eight 
votes  were  voted  for  Thomas  E.  Miller 
for  said  office;  thnt  the  returns  of  the 
managers  of  ejection  of  the  several  pre- 
cincts in  the  county  of  Colleton  show  that 
three  hundred  and  forty-three  votes  were 
voted  tor  Thomas  E.  Miller  tor  said  office; 
that  the  returns  of  the  managers  of  elec- 
tion of  the  various  precincts  in  the  county 
of  Orangeburg  show  that  five  hundred  and 
five  votes  were  voted  tor  Thomas  E.  Mil- 
ler for  said  office;  that,  with  the  excep- 
tion of  the  aforesaid  votes  for  Thomas  £. 
Miller  for  the  said  office,  the  vote,  as  re- 
turned by  the  managers  of  election  in  the 
various  precincts  in  the  several  counties 
comprising  said  congressional  district, 
was  as  set  forth  in  the  petition  of  the  re- 
lator. (2)  That,  by  the  returns  of  the 
manngera  of  elections  of  the  said  several 
precincts  in  the  several  counties  in  thesaid 
congressional  district,  the  said  Thomas  E. 
Miller  received  seven  thousand  votes,  the 
said  William  Elliott,  the  relator,  received 
three  thousand  seven  hundred  and  ninety- 
two  votes,  and  the  said  Ellery  M.  Bray- 
ton received  one  thousand  four  hundred 
and  ten  votes.  (3)  That  in  every  county 
aforesaid,  and  in  each  of  the  counties 
wherein  precincts  are  within  the  seventh 
congressional  district  of  South  Carolina, 
the  said  relator  filed  notices  of  protest 
and  contest  before  the  boards  of  county 
commlHsioners  of  election,  convened  as 
boards  of  county  canvassers,  against 
their  canvassing  the  votes  returned  for 
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Thomas  E.  Miller  for  said  ofQce,  on  tbe 
folio wlDKgrrounds:  'Because  the  ballots 
cast  for  said  Thomas  E.  Miller  do  not  con- 
form to  law  in  the  following  particulars: 
First.  They  are  not  of  plain  white  paper. 
Second.  They  are  less  than  five  inches  Ions. 
Third.  They  have  printed  on  them  the 
word  "For."  Fourth.  The  name  of 
Thomas  E.  Miller  is  so  printed  on  them 
as  not  to  be  concealed  when  folded  with 
tbe  printing  inside.'  (4)  That  in  tbe 
counties  of  Beaufort  and  Berkeley  tbe 
boards  of  county  canvassers  held  that 
tbe  ballots  voted  for  Thomas  £.  Miller, 
for  the  four  reauons  aforesaid,  were  ille- 
gal, and  did  not  include  them  in  their  re- 
turn. (5)  That  in  th»  county  of  Colleton 
tbe  boarti  of  county  canvassers  held 
that  the  ballots  voted  for  Thomas  E. 
Miller  were  illegal,  but  did  not  specify  on 
what  grounds.  (6)  That  in  the  county  of 
Orangeburg  tbe  board  of  county  canvass- 
ers held  that  the  ballots  voted  for 
Tbouiae  E.  Miller  were  illegal,  because 
they  were  not  of  plain  white  paper,  nor 
of  the  legal  size  of  five  inches  in  length. 
(7)  That,  in  each  of  the  counties  of 
Georgetown,  Sumter,  Williamsburg,  and 
Richland  the  relator  presented  similar 
protests  and  contests,  but  the  board  of 
county  canvassers  refused  to  throw  out 
the  votes  cast  for  tbe  said  Thomas  E.  Mil- 
ler for  said  ofl9ce,bnt  returned  the  same  as 
set  forth  in  the  said  petition  of  relator, 
whereupon  tbe  said  relator  appealed  from 
tbe  returns  and  fudgment  of  tbe  said 
Doards  of  county  canvassers  to  your  re- 
snundents,  on  the  following  grounds: 
'Because  tbe  ballots  cast  for  Thomas  E. 
Miller  do  not  conform  to  law  in  the  fol- 
lowing particulars,  and  are  therefore  ille- 
gal, null,  and  void :  First.  They  are  not 
of  plain  white  paper.  Second.  They  are 
less  than  five  inches  in  length.  Third. 
They  have  printed  on  them  the  word 
"  For, "  in  addition  to  tbe  name  of  the  per- 
son voted  for,  and  the  office.  Fourth.  The 
name  of  Thomas  E.  Miller  is  so  printed  on 
thera  as  not  to  be  concealed  when  the  bal- 
lot is  folded  with  the  printing  on  the  in- 
side.' (K)  That  tbe  said  Thomas  E.  Miller 
also  appealed  from  the  findings  of  tbe 
boards  of  coonty  canvassers  for  the  coun- 
ties of  Beanfort,  Berkeley,  Colleton,  ai^d  Or- 
angeburg to  tbe  respondents,  on  the 
gruiind,  among  others,  that  tbe  ballots 
which  werecaRtforbIm  forsald  oHiceatthe 
said  election  were  lawful  ballots  and  in  sub- 
stantial compliance  with  the  laws  of  South 
Carolina.  (0)  That  the  appeals  of  the 
said  William  Elliott,  relator,  as  aforesaid, 
and  of  the  said  Thomas  E.  Miller,  were 
heard  before  the  satd  board  of  state  can- 
vassers, your  respondents, and  the  follow- 
ing is  an  abstract  from  their  minutes  of 
theiraction  andconclusioninthe  said  mat- 
ter: 'It  was  moved  by  Col.  Mclver,  and 
seconded  by  General  Earle,  that,  in  the 
opinion  of  this  board,  Thomas  B.  Miller 
is  entitled  to  tbe  certificate  of  election  as 
repi-esfntatlve  from  7tb  district.  South 
Carolina,  In  the  ■52d  congress.'  A  vote  was 
then  taken  on  tbe  motion,  which  resulted 
as  follows:  'Ayes— The  chairman,  Geni. 
McCrady,  Messrs.  Earle  and  Mclver.  Noes 
—Messrs.  Bunham,  Marshall,  and  Verner.' 
The  following  motion  was  then  made  by 


General  Bonham,  and.  seconded  by  Col. 
Marshall:  'That,  in  the  opinion  of  this 
board.  William  Elliott  is  entitled  to  the 
certificate  of  election  as  representative  to 
the  52d  congress  from  the  7th  district, 
South  Carolina.*  A  vote  was  then  taken 
on  the  motion,  with  tbe  following  result: 
'Ayes  —  Messrs.  Verner,  Marshall,  and 
Bonham.  Noes — Tbe  chairman,  Genl.  Mc- 
Crady, Messrs.  Melver  and  Earle.'  (10) 
That,  in  all  their  actings  and  doings  In  this 
matter,  they  acted  judicially  where  the 
boards  of  county  canvassers  bad  acted 
Judicially  as  a  board  of  appeal  in  the  mat- 
ters provided  by  statute,  and  as  certify- 
ing tbe  correctness  of  the  returns  of  the 
county  board  of  canvassers,  and  they  sub- 
mit that  they  have  Jurisdiction  in  tbe 
premises,  and  that  this  court  will  not 
issue  the  writ  prayed  for." 

John  P.  Thomas,  Jr.,  tor  petitioner.  Mr. 
Wiugate,  for  contestant. 

Per  Curiam.  In  the  case  of  Ex  parte 
William  Elliott  asking  for  a  writ  of  maih 
damns  to  issue  to  the  board  of  state  can- 
vassers, directing  them  to  certify  the  re- 
sult of  the  election  for  a  member  of  con- 
gress to  represent  the  seventh  cong:res- 
sional  district,  as  sent  up  to  them  by  tbe 
cotunty  board  of  canvassers,  the  supreme 
court  decides  as  follows:  On  bearing  the 
pleadings  and  argument  of  counsel,  it  is 
ordered  that  a  writ  of  mandamus  du  is- 
sue as  prayed  for  in  the  petition.  The 
necessity  for  a  speedy  decision  of  the  ques- 
tions raised  In  this  ca«e,  arising  from  tbe 
fact  that  tbe  time  limited,  by  statute, 
within  which  tbe  board  of  state  canvassers 
may  lawfully  act,  will  expire  in  a  few 
days,  renders  it  Impracticable  to  prepare 
an  opinion  now  vindicating  tbe  conclusion 
which  we  have  reached.  But  we  desire  to 
state  briefly  the  grounds  upon  which  our 
conclusion  is  based.  It  seems  to  us  that 
the  law  regulating  the  formation  and  pro- 
ceedings of  the  board  of  state  canvassers, 
found  in  Gen.  St.  c.  8,  as  amended  by  tbe 
act  of  July,  1882,  plainly  prescribes  two 
distinct  and  separate  duties  for  the  board 
of  state  canvassers  to  perform,  one  of 
which  is  ministerial,  and  tbe  other  Judi- 
cial. It  there  is  no  appeal  from  the  action 
of  the  board  of  county  canvasHera,  then 
the  duty  required  by  the  board  of  state 
canvassers  is  purely  ministerial,  vis.: 
"Upon  the  certified  copies  of  the  state- 
ments made  by  tbe  board  of  county  can- 
vassers, proceed  to  make  a  statement  of 
the  whole  number  of  votes  given'Toreach 
of  the  several  officers  to  be  elected,  and 
certify  the  result  to  the  secretary  of  state. 
But,  when  there  Is  an  appeal  from  the  ac- 
tion of  tbe  board  of  county  canvassers, 
the  duty  of  the  state  board  is  Judicial,  viz., 
to  determine  whether  there  is  any  error 
of  law  or  fact  in  tite  conclusion  reached  by 
the  county  board,  and  adjudge  according- 
ly; and,  after  having  so  adjudged,  tbey 
then  proceed  to  certify  the  result  to  the 
secretary  of  state.  In  this  case  it  appears 
that  tbe  certified  copies  of  the  statements 
made  by  tbe  several  boards  of  county 
canvassers,  within  tbe  seventh  congres- 
sional district,  to  the  board  of  state  can- 
vassers, show  that  the  petitioner  received 
the  greatest  number  of  votes  for  tbe  ofiSce 
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Inqnestlon;  but  that  from  the  action  of 
tbese  boards  of  county  canvassers,  both 
the  petitioner  and  his  principai  opponent 
appealed  to  the  board  uf  state  canvassers. 
Tbese  appeals  Tvere  beard  and  considered 
by  the  last-mentioned  board,  but  the 
members  thereof  being  equally  divided, 
neither  of  thd  appeals  were  sustained. 
The  resQlt  of  this  necessarily  is  that  the 
action  of  the  several  boards  of  county  can- 
YAssers  must  stand  upon  the  'vcell-recoi^ 
nized  doctrine  that  where  an  appellate 
tribunal  is  equally  divided,  and  thus  no 
error  can  be  adjudged  in  the  action  of  the 
tribunal  from  which  the  appeal  is  taken, 
«uch  action  stands  atHrmed.  See  Etting 
r.  Bank,  11  Wheat.  59.  Practically,  under 
this  condition  of  the  case,  it  was  the  same 
as  if  there  had  been  no  appeal,  and  hence 
the  only  duty  for  the  board  of  state  can- 
vassers to  perform  was  ministerial  In  its 
character.  This  decision  is  not  to  be  re- 
garded  as  determining  any  of  the  ques- 
tions Involved  in  the  appeals  from  the 
board  of  county  canvassers,  which,  under 
tlie  rase  as  presented  to  us,  do  not  arise; 
and  of  course  is  subject  to  the  power  in- 
vested in  each  bouse  of  congress  to  Judge 
of  the  election  and  qualiflcations  of  its 
own  members.  In  accordance  with  this 
decision,  the  clerk  of  the  court  has  issued 
the  writ  of  maudamua,  and  had  the  same 
served  on  the  state  board  of  canvassers. 


(107  N.  C.  789) 

Statb  y.  Earnhardt. 

ISvmnme  Cowrt  of  North  Carolina.    Deo.  Ifi, 
*^  1880.1 

Crrr  OBDnrANCis— Oisordbrlt  CoTtsnor. 

1.  An  ordinance  of  a  town  imposing  a  fine  of 
135  for  the  use  of  "any  abusive  or  Indecent  lan- 
guage, cursing,  swearing,  or  any  loud  or  boister- 
ous talking,  hollowing,  or  any  other  disorderly 
conduct,"  is  reasonable,  and  is  auttiorized  by 
Code  N.  C.  I  88U3,  authorizing  laws  by  towns  for 
abating  nuisances. 

a.  Though  the  author!^  of  a  town  is  limited 
to  Imposing  a  line  to  be  collected  by  suit  as  a  debt 
ex  conlnractu,  an  ordinance  providing  that  any 
one  violating  it  shall  be  arrested,  and  fined,  on 
conviction,  in  a  sum  stated,  is  void  as  to  the  pro- 
vision for  arrest  only.  Distinguishing  State  v. 
Hunter,  106  N.  &  786,  U  8.  B.  Rep.  866. 

This  was  an  indictment  for  violation  of 
an  ordinance  of  the  town  of  Lenoir,  instl- 
tnted  by  warrant  of  the  mayor,  and  tried 
on  appeal  at  the  fall  term,  ltj90,  of  the  su- 
perior court  of  Caldwell  county,  before  J. 
H.  Merrimon,  J.  The  ordinance  provided 
that  any  person  or  persons  who  shall, 
fritbin  the  limits  ol  the  town  of  Lenoir, 
be  gallty  of  using  any  abusive  or  Indecent 
languaKe,  cursing,  swearing,  or  any  lond 
or  boisterous  talking,  hollowing,  or  any 
other  disorderly  conduct,  shall  be  arrest- 
ed, and  fined  $25,  upon  conviction  thereof. 
It  was  admitted  that  the  testimony 
showed  that  the  defendant  had  violated 
the  ordinance;  but  the  defendant  insisted 
that  the  ordinance  upon  itn  lace  was  un- 
constitutional, and  could  not  be  enforced. 
The  jury  returned  a  verdict  of  guilty.  The 
court  pronounced  judgment.  The  only  er- 
ror assigned  is  the  refusal  of  the  judge  to 
bold  tbat  the  ordinance  was  void. 

TbeAttomeiy  General,  tor  the  State. 


Avert,  J.,  (after  stating  the  Acts  hb 
abora.)  We  tblnk  that  an  ordinance 
which  forbids  the  use  of  any  "abusive  or 
indecent  language,  cursing,  swearing,  or 
any  loud  or  boisterous  talliing.  hollowing;, 
or  any  other  disor<lerly  conduct, "  within 
the  corporate  limits  of  a  town,  and  Im- 
poses a  fine  of  $25  for  a  violation  of  it. 
may  be  enacted  by  the  proper  authorities 
of  towns,  under  the  powers  granted  to 
them  in  the  general  law,  especially  section 
3802  of  the  Oode;^  and  tliat  such  an  ordi- 
nance Is  reasonable.  State  v.  Cainan,  94 
N.  C.  883;  State  v.  McNInch,  87  N.  C.  567; 
State  V.  Merritt,  83  N.  C.  677. 

But  the  ordinance  providen  tbat  oftend- 
ersshall  bearrested  and  fined, and,  though 
no  counsel  appeared  for  the  defendant  in 
this  court,  we  suppose  tbat  counsel  may 
have  contended  In  the  court  below  that 
the  municipality  was  not  authorized  to 
pass  an  ordinance  that  provided,  in  terms, 
for  the  arrest  of  those  who  should  viuiata 
it.  A  fine  imposed  by  a  by-law  Is  treated, 
for  the  purpose  of  determiuing  the  jurisdic- 
tion, as  a  debt  arising  excoDtmctu,  and 
a  suit  brought  for  the  collection  of  it  la 
cogutxable  in  the  court  of  a  justice  of  the 
pence,  where  the  penalty  demanded  does 
not  exceed  $200.  Froelich  v.  Expr»»S8  Co., 
67  N.C.I.  The  constitution  (article  1,S  16) 
prohibits  imprisonment  for  debt  except 
in  caHcs  of  fraud,  and  the  town  could  not 
provide  tor  an  arrest  merely  for  the  pur- 

{>ose  of  collecting  the  fine  imposed.  The 
egislataie,  by  enacting  section  3820  of  the 
Code,  made  the  violation  of  any  ordinance 
a  misdemeanor,  and  the  right  to  arrest 
for  such  violations  is  given  by  the  general 
law,  not  by  tbe  ordinance.  The  penalty 
may  be  recovered  In  a  civil  action,  subject 
to  the  rules  of  practice  applicable  in  the 
same  jurisdiction  in  other  similar  suits. 
But,  while  the  provision  for  arrest  by  vir- 
tue of  the  ordinance  itself  was  void,  it 
does  not  necessarily  follow  that  the  whole 
of  the  ordinance  is  thereby  vitiated,  and 
rendered  null.  If  a  part  of  a  by-law  is 
void,  every  other  part  tbat  is  connected 
and  essential,  In  order  to  constitute  a  com- 
plete prohibition  of  tbe  <ict  forbidden,  is 
also  void.  1  Dill.  Mun.  Corp.  §  421.  But 
where  a  by-law  consists  of  several  distinct 
and  independent  parts,  one  or  more  may 
be  valid,  the  rest  void.  Wllcock.  Mun. 
Corp.  160.  Where  the  dry  was  authorised, 
by  the  express  terms  of  its  charter,  to 
pass  an  ordinance  imposing  a  tine  and  Im- 
prisonment, but  not  costs,  it  was  held  by 
the  supreme  court  of  Minnesota  that  'an 
ordinance  providing  tor  the  payment  of 
costs,  in  addition  to  fine  and  imprison- 
ment, was  void  only  as  to  the  payment 
of  coats.  State  r.  Cantieny,  34  Miun.  7,  34 
N.  W.  Kep.  458.  In  our  case,  while  the 
defendant  cannot  be  arrested  by  virtue  ot 
the  oniinance,  but  only  for  the  offense 
created  by  the  statute,  there  is  a  full  and 
distinct  prohibition  and  penalty  provided 
in  the  by-law,  after  striking  out  the  words 
" arrested  and. "  Those  words  are  not  so 
connected  with  other  parts  ot  the  ordi- 
nance as  to  leave  It  incomplete,  but,  oa 

'Code  N.  C.  I  SSOa,  authorizes  the  authorities 
of  tovus  to  "pass  laws  for  abating  or  prevent- 
ing nuisances  of  any  kind. " 
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•  the  coiitTary,lbi«iforoeinent  by4ne,  wlth- 
ODt  those  worris^accompliBbes  the  object 
of  the  inuntc:|Maity,  and  reaches  ^nd  cor- 
rectM  the  very  wll  tb«t  It  was  intended 
orisinally  to  i»»edy.  ;In  State  v.  Hunter, 
106  N.  C.  7S6,  11  S.E.Kep.366,  the»e  was  no 
penalty  provided  for  a  violation  of  the  or- 
dinance, but  tlK)  oflioer  of  the  town  was 
required  to  take  the  offender  without  a 
hearing  to  the  statio«->house,  and  hence  it 
was  declared  ^roid.  Mo  error.  Jadgment 
affirmed. 

(lOT  N.  c.  «M 
Thompson  ▼.  W'Ebtbkn  Unioh  Tkl.  Co. 

(Supr«m«  OMtrt  ■tf  Nrnth  CaroUna.    ©eo.  28, 
1880.) 

'  Tkixqbaprs — SaoiiieENCz —  FArLUBB  n>  Dxuvbk 
MEssiea — DAMAoaa — Ixstbuctio^ib. 

1.  If  •  praj«r  for  instruction  is  tdven  sub- 
?  BtSDtially  In  the  «harse,  though  not  in  the  very 
-  words  aslted,  it  ts  suffloient. 

2.  A  geoeral  .ezoeptiaii  <to  the  ohar^  as  given, 
'<  without  specifying  amyf avticulars,  will  be  disre- 

r-ded.    UcKxtmm  v.  MorvUon,  IM  M.  C.  S64,  10 
E.  B£p.  513. 

S.  Wliere  aa  «RioneMiB, prayer  asked  %  ap- 
^pellant  is  giv«ti,  te  cannot  be  heard  to  oomplain. 

4.  Mental  aaSerlng,  caused  by  negligenra 
L«nd  delay  in  the  Aellvery  of  a  telegram  not  «f  a 
.jieconlaiy.  natiue,  nay  ke  ground  of  damai^es, 
itbough  no  phyaicsloain «r ipeounlary low  1*  sof- 
Cered.  Toudk  v.  Teloimpn  Co.,  11  8.  B.  Rep. 
1044^  (at  this  ternu) 

5.  An  omiaiioa  to  <juurge  on  a  partlonlar  at- 
■ect  of  the  case  is  tiot  error,  unless  an  Instrue- 
aon  was  asked  and  refused.  'State  v.  Bailey,  100 
N.  C.  028,  6  8.  B.  Bep.  372. 

6.  Where  •  telegram  is  aent  by  a  wife,  about 
tokJie  conflned,  to  soinmoD  ber  hnsbcmd,  and  by 
raaaon  of  negligieat  delay  in  <ttie  delivery  of  34 
bonra  he  did  not  arrive,  whereby  tfae  complaint 
alkeges  she  suffered  more  physical  pain,  mental 
wiuety,  and  alarm  on  aooount  of  her  condition, 
and  .snstalned  permanent  and  incurable  injury 
foTiannt  of  his  preaenoe  and  servioea,  held,  such 
damages  are  not  too  remote. 

7.  Where  the  Jury  gave  sobitantlal  damages, 
wbieh  are  affirmed  on  appeal,  It  is  unnecessary 
to  ooaaider  the  charge  given  aa  to  aominil  dam- 
ages. 

8.  iWhere  a  telegraph  offloehad^te  •ion  of  the 
.defendant  company  over  the  door,  and  the  oper- 
.stor  at  that  point  testified  that  be  paid  over  all 
rreceipta  to  the  treasurer  of  said  company,  the 
«flioe  Uprima  faete  an  office  of  the  defendant. 

9.  The  stipulation  on  a  lelegrapbio  blank 
«eainst>  liability  for  an  nnrepeated  message  does 
Pfit  protect  the  company,  where  such  message  is 
negligently  delayed  in  transmission.  If  such 
st^ulatlon  has  any  validity  at  all,  it  is  only  in 
cases  of  a  mistake  in  transmitting,  and  then  only 
when  the  negligende  is  slight. 

30.  Non-cesiaents  can  sue  in  the  courts  of  this 
state. 

(SuUabut  tt/  the  Court) 

Cijril  actioa  tried  before  Byntjm,  J.,  at 
AprU  term,  1889, of  Cauwell  Buperlor  court. 

The  plaintiff's  wife  being  about  to  be 
eonfined,  and  at  that  time  in  Danville, 
Va..  tier  son,  by  ber  directions,  deliv- 
ered a  telegram  to  the  agent  of  defend- 
.  ant  company  In  Danville,  Va.,  addressed 
to  ber  husband  at  Milton,  N.  C:  "Father, 
come  at  ouce,  mother  is  sick ; "  and  paid 
for  the  same.  The  telegram  was  not  de- 
livered until  next  day.  in  the  afternoon,  a 
delay,  according  to'  tlie  conflict  of  evi- 
dence, of  24  to  28  hours.  By  reason  of  the 
delay,  the  plaintiff  complained  that  on  his 
arrival  the  child  had  been  born,  (dead,) 
and  hi*  wife  bad   suffered  greater  pain, 


physically  and  mentally,  than  II  be  had 
reached  home  in  time,  as  he  would  have 
dane  it  the  telegram  had  been  delivered 
with  reasonable  promptitude,  and  for  lack 
o(  his  services  and  presence,  and  by  rea- 
son thereof,  she  suffei-ed  a  premature  de- 
livery, and  incurred  a  permanent  and  in- 
curable physical  ialary  therefrom.  The 
defendant's  exceptions  were:  (1)  Upon 
his  redirect  examination,  plaintifTs  conn- 
•el  proposed  to  ask  witness  if  be  bad  been 
witb  his  wife  In  ber  previous  conflne- 
Bients.  (Defendant's  counsel  objected. 
Objection  overruled,  and  exception.)  Wit- 
seas  answered:  "I  was  present  with  my 
wife  on  nearly  every  occasion,  when  she 
bad  beeen  delivered.  Had  a  doctor  every 
time  but  once,  when  it  was  over  before 
the  doctor  got  there.  I  d<Jlvered  her  my- 
self. Had  hired  a  carriage  in  Milton  to 
stare  Immediately  on  receiving  despatch. 
Diid  not  write,  because  I  heard  that  it 
WAS  over.  Saw  no  nse  in  going' when 
train  would  carry  me  two  hours  later. " 
<2)  Mary  E.  Thompson,  introduced  as  a 
witness  in  her  own  behalf,  testlfled :  "  I  am 
the  wife  of  T.  J.  Thompson.  At  time  I 
sent  telegram  I  was  complaining,  expect- 
ing confinement.  Ordered  telegram  sent 
about  ten  o'clock,  so  my  husband  would 
come  home  quickly.  Had  a  difficult  labor 
from  8  o'clock  till  12  at  night.  Had 
twelve  children  before  this. "  Counsel  pro- 
posed to  ask  this  question  of  witness: 
"State  what  effect  the  failure  of  your  hus- 
band to  arrive  bad  upon  you. "  (Defend- 
ant's counsel  objected.  Objection  over- 
ruled, and  exception.)  WltnMs  answered: 
"I  was  worried,  and  it  caused  me  to  be  a 
great  deal  worse  tbani  would  have  been. 
If  he  had  been  there,  I  would  have  been 
contented,  and  would  not  have  had  such 
long  Buffering.  I  was  taken  about  eight 
o'clock,  and  about  ten  the  palua  came  on 
me.  I  sent  the  dispatch,  and  felt  easier. 
Thought  he  would  get  there  In  two  hours 
and  a  half.  He  did  not  come,  and  I  then 
got  uneasy,  and  worried.  It  hurt  ine 
more  than  anything  else.  I  then  sent  for 
doctors,  and  could  not  get  any,  but  Dr. 
Day  came  about  dark.  I  was  by  myself 
all  day,  my  sister-in-law  there occasionnlly. 
I  had  a  little  child  a  year  and  a  half  old, 
which  needed  attention  d  uring  the  day, 
and  I  had  to  attend  to  It,  and  did  attend 
to  it,  and  lifted  It  up  and  put  it  down  sev- 
eral times.  After  the  train  came,  and  Mr. 
Thompson  did  not  come,  I  gave  up.  Was 
suffering  everything  but  death.  Asked  the 
doctor  what  made  the  child  so  long  com- 
ing, and  he  said  it  got  hung  somehow. 
Child  was  bom  about  twelve  at  night. 
From  the  anxiety  and  suBerlng,  and  Mr. 
Thompson's  absence,  I  have  Buffered  from 
that  day  to  this.  If  be  bad  been  there  It 
would  not  have  been  so.  I  did  not  have 
proper  attention;  have  suffered  In  lower 
part  of  my  bowels  and  back  ever  since. "  The 
third  exception  was  for  refusal  to  nonsuit  ' 
plaintiffs  because  they  were  non-residents. 
The  fourth  exception  is  stated  In  the  opin- 
ion. The  fifth  exception  was  for  the  re- 
fusal to  give  the  flftli  prayer  for  Instruc- 
tion, which  was  as  follows:  "The  defend- 
ant asked  the  court  to  charge  the  Jury 
that  it  has  a  perfect  right  to  limit  Its  lia- 
bility on  unrepealed  messages    for  mis- 
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takes  and  delays  intbelrtranamlBsiun  and 
ddivery,  and  U  they  believe  from  the  evi- 
dence that  the  message  In  question  was 
not  ordered  by  the  sender  to  be  repeated, 
and  it  was  received  by  defendant  company 
as  an  unrepeated  meeeuge,  then  it  was 
subject  to  such  limitation  imposed  by  the 
company,  and  plaintitfs  cannot  recover, 
unless  defendant  was  guilty  of  gross  neg- 
ligence. "  The  court  instructed  the  Jury  in- 
stead "that  the  law  of  unrepeated  mes- 
sages, which  has  been  argued  to  them  by 
counsel  on  both  sides,  did  not  apply  to 
this  case,  as  the  cause  alleged  for  daraagbs 
here  was  not  for  incorrectly  transmitting 
and  delivering  a  message,  but  for  delay  in 
delivering  It."  The  sixth  exception  was 
lor  refusal  of  the  eighth  and  ninth  prayers 
tor  instructions,  and  was  abandoned  on 
the  argument.  The  defendant  also  ex- 
cepted, generally,  to  the  charge  as  given. 
The  defendant's  prayers  for  instructions 
1,2,  8,  and.  4  were  given  as  asked,  and 
were  as  follows:  "(1)  The  court  instructs 
the  jnry  that  If  they  believe  from  the  evi- 
dence that  tho  delay  in  the  delivery  of 
the  telegram  mentioned  was  due  to  the 
bad  weather  that  prevailed  at  that  time, 
or  to  any  causes  which  were  beyond  the 
control  of  the  defendant,  then  they  must 
find  fordefendant.  (2)  If  they  believe  from 
the  evidence  that  when  the  message  was 
delivered  at  the  office  of  the  company  in 
Danville,  he,  plaintifl  was  told  that  the 
wires  were  in  trouble,  and  that  the  mes- 
sage was  received  subject  to  delay  on  that 
account,  and  he  then,  with  this  knowl- 
edge, left  the  message  which  was  sent  off 
as  promptly  lis  the  condition  of  the  wires 
woald  permit,  then  they  must  And  for  the 
defendant.  (8)  It  they  believe  from  the 
evidence  that  the  message  was  not  de- 
livered at  said  office  until  after  Mrs. 
Thompson  was  taken  with  labor,  and 
that  no  degree  of  diligence  on  the  part  of 
defendant,  after  it  was  so  received,  could 
have  transmitted  It  to  Milton  in  time  for 
Mr.  Thompson  to  receive  it,  and  come 
to  Danville  in  time  to  relieve  his  sick  wife 
of  anxiety  on  account  of  his  absence,  then 
the  defendant  cannot  be  held  amenable  for 
such  anxiety,  and  the  Jury  must  find  for 
defendant.  (4)  U  they  believe  that  Mr. 
Thompson  knew  of  the  condition  of  his 
wile,  and  failed  to  make  proper  provision 
for  being  present  at  the  time  of  her  con- 
finement, or  that  she  allowed  the  time  of 
her  confinement  to  approach  so  near,  be- 
fore attempting  to  notify  him  of  her  con- 
dition through  the  defendant  company, 
it  became  impossible  for  the  notice  to 
reach  the  said  husband  in  time  for  him 
to  come  to  the  relief  of  his  wife  in  her 
then  condition,  and  that  such  failure  to 
provide  for  bis  presence,  or  the  failure  of 
the  wife  to  notify  her  husband  In  time  for 
him  to  come,  so  far  contributed  to  the 
wrongs  and  injuries  complained  of,  that, 
without  said  failures  on  their  part,  said 
wrong^s  and  Injuries  would  not  have  hap- 
pened, then  they  must  find  fordefendant." 
The  fifth  prayer  and  tho  charge  given  in 
lieu  are  stated  above.  The  sixth  prayer 
was  that  the  court  should  instruct  the 
Jury  that  if  they  believed  from  the  evi- 
dence that  the  pain  and  anxiety  of  the 
complainants   were  were   from   any  im- 


proper conduct  on  the  part  of  either  of 
them,  or  from  any  thoughtless  or  un- 
guarded act  of  dther  of  tbera  under  the 
circumstances,  or  for  the  failure  of  either 
of  them  to  use  and  exercise  proper  care 
and  prudence,  considering  their  condition, 
or  that  the  pain  and  anxiety,  and  the 
wrongs  and  injuries,  complained  of  were 
from  any  other  cause  whatsoever  than 
from  the  negligence  of  defendant,  then 
they  must  find  for  defendant.  In  re- 
sponse to  which,  the  court  charged  in  the 
fifth  paragraph  of  the  charge:  "Upon  the 
third  issue,  if  the  Jnry  believe  from  the  evi- 
dence that  the  wrongs  and  injuries  com- 
plained of  are  the  direct  and  proximate 
result  of  the  negligence  of  defendant,  that 
they  followed  as  a  natural  consequence  of 
the  negligence  of  defendant,  then  they 
must  answer  the  third  Issue, '  Yes."  But  it 
they  believe  that  the  wrongs  and  injuries 
were  produced  by  any  cause  whatsoever 
other  than  the  negligence  of  defendant, 
then  they  must  answer  the  third  issue, 
'  No.' "  The  seventh  prayer  which  was  given 
was:  "The  court  instructed  the  Jury  that 
mental  suffering  and  anguish,  unless  pro- 
ductive of  special  damage,  or  resulting 
from  personal  Injury,  are  not  ulono  a  suffl- 
cient  ground  upon  which  to  maintain 
an  action  for  damages,  and  if  they  believe 
from  the  evidence  that  mental  anguish 
and  suffering  are  the  only  grounds  for 
damages  in  this  action,  they  must  find 
for  defendant."  The  eighth  and  ninth 
prayers  were  refused  ,ln  words,  but  were 
g^ven,  substantially,  in  the  charge,  and 
exception  as  to  them  was  abandoned. 
Verdict  and  Judgment  tor  plaintilt,  and 
appeal  by  defendant. 

O.  V.  Stron/r,  for  appellant.  J.  W.  Gra- 
bam,  for  appellee. 

Clark,  J.,  {after  atattng  the  facta  aa 
above.)  This  is  a  petition  to  rehear  the 
case  reported  106  N.  C.  649,  It  S.  E.  Rep. 
268.  Upon  a  careful  review  of  the  former 
opinion  of  the  court,  we  think  the  peti- 
tion should  be  allowed.  The  fifth  para- 
graph of  the  charge  is  a  substantial  com. 
pliance  with  plaintifl's  sixth  request  to 
charge.  There  is  no  specific  exception  to 
the  charge.  The  appellant  cannot  be 
heard  to  complain  of.  an  instruction,  not 
excepted  to  especially,  when  it  follows  in 
substance  his  pra.ver  of  instruction. 

The  court  was  misled  by  the  somewhat 
confusing  "make-up"  of  the  lengthy  rec- 
ord into  supposing  that  defendant's  sev- 
enth prayer  for  instruction  was  passed 
over  unnoticed  in  the  charge,  and,  while 
the  court  did  not  pass  upon  the  correct- 
ness of  the  prayer,  it  held  that  the  court 
below  should  have  granted  or  have  re- 
fiiEed  it,  so  that  the  jury  might  have  had 
the  benefit  of  the  construction  of  the  law 
Involved  In  the  request.  A  second  exam- 
ination shows  that,  in  fact,  the  instruc- 
tion was  given  as  asked  by  the  defendant. 
It  was  an  erroneous  instruction,  as  has 
since  been  held  In  Young  v.  Telegraph  Co.. 
n  S.  E.  Rep.  1044,  (at  this  term  0  but,  as 
the  error,  was  In  favor  of  the  appellant.  It 
cannot  he  cause  of  complaint  by  him. 

There  was  no  request  to  charge  that  tho 
negligence  of  the  defendant  as  shown  was 
too  remote  to  sustain  the  action,  and  an 
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omission  to  charge  upon  any  partlcnlar 
asiiect  of  a  case  Is  not  error,  unless  an  in- 
struction Is  asked  and  retased.  State  t. 
Bailey.  100  N.  C.  528,  6  S.  K.  Rep.  372,  and 
cases  there  cited.  In  (act,  however,  the 
damages  were  not  too  remote,  as  we 
think.  A  case  similar.  In  some  reupects.to 
tills  is  Telegraph  Co.  v."  Cooper,  71  Tex. 
607.  9  S.  W.  Rep.  G98.  It  is  there  said :  "It 
it  Is  made  to  appear  from  the  testimony 
that  Mrs.  Cooper  suffered  more  physical 
pain,  mental  anxiety,  and  alarm  on  ac- 
count of  her  own  condition  than  she 
would  have  done  if  Dr.  Keating  had  been 
in  attendance  upon  her,  and  the  failure  to 
secure  his  serrices  Is  shown  to  be  due  to 
tbe  want  of  proper  care  on  the  part  of  the 
defendant's  servants,  whose  duty  it  was 
to  deliver  the  message,  a  fair  and  reason- 
able compensation  should  be  allowed  for 
such  increased  pain  and  mental  suffering. " 
In  that  case,  it  was  a  doctor  who  was 
telegraphed  for,  and  here  the  husband,  but 
the  gravamen  of  the  complaint  Uthesame, 
— "  Increased  pain  and  mental  suffering. "  by 
reason  of  tbe  absence  of  the  party  tele- 

grapbed  for,  wbo  would  have  been  present 
ad  not  thedefendantcompany  negligently 
delayed  the  delivery  of  tbe  telegram. 

The  Instruction  as  to  nominal  damages 
was  not  excepted  to,  and.  besides  as  the 
Jury  gave  substantial  damages,  we  can- 
not see  how  the  appellant  could  have  been 
prejudiced.  These  views  require  us  to  con- 
sider the  other  exceptions  whicb  wore  not 
passed  upon  in  the  former  opinion. 

Tbe  first  and  second  exceptions  were  to 
the  evidence,  and  were  without  merit. 
The  appellant  on  the  argument  properly 
abandoned  the  third  exception,  which  was 
for  a  refusal  to  nonsuit  the  plaintiff,  on 
the  ground  that  he  was  a  citizen  of  Vir- 
ginia, and  therefore  (as  was  urged  below) 
incompetent  to  maintain  this  action  in  tbe 
courts  of  this  state.  Walters  v.  Breeder, 
8  Jones,  (N.C.)64;  Miller  v.  Black, 2  Jones, 
(N.  C.)  841. 

Tbe  fourth  exception  was  to  the  ruling 
of  the  court  that  u,nder  tbe  evidence  there 
was  prima  facie  an  office  of  tbe  Western 
Union  Telegraph  Company  In  Milton. 
The  evidence  of  tbe  agent  there  was  that 
the  office  in  Milton  had  tbe  sign  of  that 
company  over  tbe  door,  and  that  the 
money  iteeived  for  sending  or  receiving 
messages  was,  paid  by  him  to  the  treasur- 
er of  tbat  company.  Also,  it  was  In  evi- 
dence that  the  defendant  received  tbe  mes- 
sase  at  Danville  for  transmission  to  Mil- 
ton. We  find  no  error  in  this  ruling.  It 
would  seem  that  it  was  made  upon  de- 
fendant's contention  that  there  was  no 
evidence  that  it  was  responsible  for  the 
office  at  Milton. 

The  defendant's  first,  second,  third, 
fourtli,  and  seventh  prayers  were  given. 
Tbe  sixth  prayer  was  substantially  given 
as  above  stated.  The  eighth  and  ninth 
vroyers  were  substantially  given  in  the 
charge,  and  the  exception  as  to  theiu  was 
abandoned  in  this  court.  Tbe  fifth  excep- 
tion  was  for  refusal  to  give  the  fifth  pray- 
er, which  was  tbat.  as  the  message  was 
nnrep^ated.  the  defendant,  as  per  terms 
printed  on  its  blanks,  was  not  liable  for 
delay  in    transmitting,  unless  guilty   of 


gross  negligence.  The  stipulation  as  to 
repeating  messages  has  been  held  reason- 
able insomecourts  as  to  mistakes  in  trans- 
mission, but  not  as  to  delays.  In  Lasslter 
V.  Telegraph  Co..  89  N.  C.  884,  It  is  held 
that  it  is  a  reasonable  requirement "  to  in- 
sure accuracy, "  but  that  the  exemption 
from  liability  from  non-observance  of  such 
requirement  is  "not  extended  to  acts  or 
omissions  involving  gross  negligence,  but 
Is  confined  to  such  as  are  incident  to  tbe 
service,  and  may  occur  where  there  Is  but 
slight  culpability  in  Its  officers  and  em- 
ployes. "  In  Pegram  v.  Telegraph  Co.,  97 
N.  C.  57,  2  S.  £.  Bep.  256,  which  was  also  a 
case  of  mistake  in  the  message,  the  court 
reaffirmed  Lasslter  v.  Telegraph  Co.,  but 
holds  that  what  would  be  ordinary  negli- 
gence In  sending  a  message  apparently  of 
small  consequence  might  be  gross  negli- 
gence where  it  was  manifest  tbat  the  mes- 
sage was  Important.  It  is  held  that  the 
stipulation  on  tbe  company's  blanks,  re- 
stricting liability  for  unrepeated  messages, 
is  unreasonable  and  void  where  the  com- 
plaint is  not  of  a  mistake  In  the  message, 
but  for  delay  or  failure  In  delivery.  Tele- 
graph Co.  v.  Broescbe,  72  Tex.  634, 10  S.  W. 
Rep.  734.  The  more  recent  cases,  founded 
upon  themorethorougb investigation  and 
thought  given  to  tbe  subject,  are  to  the 
effect  that  any  stipulation  restricting  the 
liability  of  the  teleg:raph  company  for 
negligence,  even  as  to  mistakes  in  trans- 
mission, Is  void.  In  Smith  v.  Telegraph  Co., 
83  Ky.  104,  It  said :  "  Telegraph  companies 
are  public  ageuts,  engaged  in  a  quasi  pub- 
lic business;  care  and  fidelity  are  essential 
to  their  character  us  public  servants,  and 
public  policy  forbids  that  they  should  ab- 
dicate their  duties  as  to  tbe  public,  by  a 
contract  with  an  individual,  who  is  but 
one  of  the  millions  whose  business,  per- 
haps, win  not  admit  either  of  deiny  or  con- 
test In  tbe  courts,  but  who  is  compelled 
to  submit  to  any  terms  tbat  the  company 
may  Impose,  and  the  law  should  not  up- 
hold a  contract  by  which  public  agents 
seek  to  shelter  themselves  from  the  con- 
sequences of  their  own  wrong  and  neglect. " 
In  a  still'  more  recent  case,  GUlis  v.  Tele- 
graph Co.,  61  Vt.  461, 17  Atl.  Rep.  73C.  this 
is  quoted  and  approved  to  Its  full  extent, 
and  the  cases  supporting  the  principle, 
many  in  number,  and  from,  courts  of  the 
highest  authority,  are  given.  It  is  suffi- 
cient, however,  for  us  to  say  tbat  tbe 
present  is  a  case  of  a,delay,  not  of  a  mis- 
take, in  the  transmission,  and  that  the 
nature  of  tbe  messagi',  and  the  length  of 
the  delay,— about  24  hours,— both  make  it 
a  caseof  gross negligfence,  unless  accounted 
for  to  the  satisfaction  of  tbe  jury,  which 
was  not  done.  There  were  no  other  excep- 
tions than  those  we  have  passed  upon,  ex> 
cept  tbe  general  and  vague  one  "-to  the 
choige  as  given, "  wnlch  Is  too  Indefinite 
to  give  any  information  either  to  the  ap- 
pellee or  the  court.  According  to  the  rul 
ings  of  nearly  all,  if  not  all,  appellatt. 
courts,  and  certainly  of  this  court,  it  does 
not  call  for  consideration.  McKinnoa 
T.  Morrison,  104  N.  C.  354, 10  S.  E.  Rep.  513. 
On  a  review  of  the  exception  of  appellants, 
we  find  no  error  committed  In  the  trial 
below.    Petition  allowed. 
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Brtan  v.  Hodqbs  et  aJ. 

(Supreme  Court  of  Iforfh  CofrtMna.    Deo.  1, 
1880.) 

Stati  liAKDs— Entrt— Btidbho— Bona  Fids 
Pdbcbasbb. 

1.  An  entry  of  land  creates  an  equity  iir  It, 
which,  upon  the  payment  of  the  prescribed  pm-- 
ohase  money  to  the  state,  within  the  time  limited 
by  the  Uw,  (Code  M.  C.  i  8765;  Rev.  St.  o.  48,  S 
11;  Act  18U9,  c.  771,)  will  entiUe  the  enterer  to  a 
grant. 

2.  A  receipt  for  a  part  payment  of  the  price, 
on  a  parol  assignment  of  a  pre-emption  right, 
does  not  exclude  parol  testimony  of  the  transao- 
Uon. 

8.  Plaintiff  purchased  of  P.  an  entry  made  by 
the  latter,  and  paid  the  money  to  the  state,  the 
grant  being  issued  In  the  name  of  P.,  who  subse- 
quently conveyed  the  land  to  defendants.  Prior  to 
taking  tbe  conveyance,  defendants  were  informed 
by  P.  that  plaintiff  was  to  get  the  grant  out  of 
the  (^ce,  and  at  the  time  of  the  execution  of  the 
bond  for  title,  and  the  fUrst  payment,  they  were 
also  told  by  P.  that  be  would  take  the  money, 
and  go  and  pay  plaintiff,  and  "bring  the  papers.  * 
Held,  that  defendants  were  put  upon  inquiry  as 
to  the  righte  of  plaintiS,  notwithstanding  that  P. 
aocompanied<  his  statements  by  explanations  tend- 
ing to  show  plaintiff  had  no  interest  in  the  entry. 

This  was  u  cirll  action  tried  at  Bpring 
term,  ISOO,  of  Wilkes  superior  court,  be- 
fore J.  U.  Mkrrimon,  J.  The  plaintiff  al- 
leged. In  sabstance,  that  tbe  defendant 
Pipes  bavlnK  made  an  entry  for  the  land 
In  controversy,  and  taavinK  a  rigbt  Co 
take  out  a  ^rant  for  the  same,  assigned  it 
for  value  to  the  plaintiff,  the  plaintiff  pay- 
ing a  part  of  the  price  aRre<^d;  that,  after 
the  laud  was  surveyed  and  dniy  certlfled, 
the  papers  were  handed  over  to  plaintiff, 
to  enabtfi  blm  to  obtain  a  grant  tl*om  tbe 
state;  that  the  plaintiff  forwarded  tbe 
same,  with  the  ndbessary  money,  to  the 
Secretary  of  state;  that,  on  December  15, 
18H8,  tbe  grant  was  Issued,  but '  In  the 
name  of  said  Pipes.  That,  after  the  trans- 
action with  Pipes,  said  Pipes  conspired 
with  J.  B.'HodKbs  and  the  other  defend- 
ants to  defeat  tbe  plaintiff's  rights,  and, 
in  pursuance  of  said  donspiracy.  Pipes  exe- 
cuted a  conveyance  to  tbe  said  defend- 
ants; that  these  defendants  had  notice  of 
tbe  transaction  between  Pipes  and  the 
plaintiff.  It  Is  also  alleged  that  plalntilT 
has  tendered  tbe  said  Pipes  the  balance  of 
the  purchase  money  for  said  assignment, 
which  he  has  refused  to  accept.  Tbe 
prayer  Is  that  the  defendants  be  declared 
trustees  for  plaintiff,  and  that  they  convey 
to  him,  and  for  other  relief.  The  answers 
deny  the  material  averments  of  the  com- 
plaint, and  the  defendant  J.  B.  Hodges, 
and  others,  allege  that  they  are  purchas- 
ers for  value,  and  without  notice.  The 
following  issues  were  submitted  to,  and 
found  by,  the  Jury:  "(l)  Did  plaintiff  pur- 
chase of  defemlant  J.  H.  Pipes  tbe  entry  of 
land  described  in  the  complaint?  An- 
swer. Yes.  (2)  Did  plaintiff  abandon  bis 
alleged  contract  for  tbe  purchase  of  the 
land?  No.  (3)  Did  plaintiff  pay  to  the 
state  the  purchase  money?  Tes.  (4)  Did 
defendants  John  R.  Hodges,  J.  B.  Hodges, 
and  C.  F.  Newkerchen  purchase  tbe  land 
for  value,  and  without  notice  of  plaintiff's 
claim?  No."  The  court  gave  judgment 
for  tbe  plaintiff,  and  the  defendants  ap- 
pealed. Tbe  plaintiff  testified,  In  his  own 
behalf,  that,  about  tbe  2!4tb  of  November, 


1888,  the  defendant  Pipes  came  to  him, 
and  said  be  wanted  to  sell,  and  showed 
him  an  entry  he  had  on  a  piece  of  land  in 
Wilkes  county.  Plaintiff  told  him  there 
was  a  good  deal  of  uncertainty  about  it; 
there  miglit  be  other  entries.  Pipes  said 
his  was  good ;  he  bad  been  to  Wllkesboro. 
Plaintiff  further  testified:  "I  told  him,  if 
he  would  go  to  Wllkesboro  and  get  a 
showing,  I  would  trade  with  him.  Ha 
went  away,  and  was  gone  about  three 
days,  and  came  back  with  a  statement 
from  the  entry-taker  showing  three  en- 
tries on  the  same  land,  to-wlt,  his  own, 
Calvin  J.  Cowles',  and  C.  M.  Hodges'.  A 
man  by  the  name  of  Day  came  with  him, 
who,  Pipes  said,  was  his  partner.  I  paid 
Day  $25  on  the  land  entry.  Then  told 
Pipes  I  must  have  an  assignment;  that 
he  would  have  to  assign  the  papers  over 
to  me,  so  I  copid  get  the  grant  In  my  own 
name.  Pipes  said  he  would  make  me  any 
assignment  in  tbe  world  that  was  neces- 
sary. Told  n)e  this  before  I  paid  any- 
thing. After  they  got  through  what  they 
[Pipes  and  Day]  wanted,  I  told  Pipes  he 
had  better  give  me  a  little  memorandnm 
of  what  I  was  paying  him  at  that  tiine, 
and  he  gave  me  this  paper."  The  paper 
was  produced,  and  was  as  follows:  "Dae 
W.  L.  Bryan  forty  99-lUO  dollars,  to  be 
paid  in  a  certain  land-warrant  trade  this 
November  ath,  1888.  [Signed]  J.  H. 
Pipes.  [Seal.]"  The  plaintiff  offered  to 
testify  further  what  the  trade  referred  to 
in  the  paper  was,  its  terms,  etc.  To  this 
evidence  the  defendants  objected,  but  tbe 
objection  was  overruled,  and  the  evidence 
admitted,  and  defendants  excepted.  De- 
fendants' exception  covers  all  the  evi- 
dence above  set  out,  and  all  that  follows 
in  regard  to  the  contract.  The  plaintiff 
was  permitted  tn'  and  did  testify,  as  fol- 
lows: "I  took  this  [the  bill  aboveset  out] 
to  show  the  amount  I  bad  paid  In  the 

Purchase.  I  told  Pipes  the  survey  should 
e  made  at  once,  as  time  was  growing 
short,— entry  would  lapse  January  1st, 
1889."  Plaintiff  then  testified.  In  sub- 
stance, that  he  purchased  the  entry  of 
Pipes  at  10  cents  per  acre,  and  was  to  pay 
for  survey,  and  also  the  purchase  money 
to  the  state;  that  he  did  pay  for  survey, 
and  paid  f  100  on  purchase  money  to  the 
state.  Paid  Pipes  some  money,  and  of- 
fered to  pay  the  rsmalnder,  and  Pipes  re- 
fused. Defendants  excepted  to  all  this  evi- 
dence. The  defendants  (other  than  Pipes) 
set  up  In  thplr  answer  that  they  were  in- 
nocent purchasers  for  value,  and  without 
notice  of  any  claim  of  the  plaintiff,  and 
the  court  Instructed  the  Jury,  in  regard  to 
this  defense,  that  the  burden  of  showing 
that  they  were  purchasers  for  value  was 
upon  the  defendants,  but  it  was  for  the 
plaintiff  to  satisfy  the  Jury  that  defend- 
ants bad  notice  of  his  claim ;  that,  if  they 
believed  what  was  testified  to  by  Hodges, 
they  had  notice  of  facts  and  circumstances 
to  put  the  defendants- on  inquiry  as  to 
plaintiff's  claim,  and  to  affect  them  with 
notice  of  everything  which  they  might 
have  discovered  by  such  inquiry.  The 
court  then  recited  to  the  Jury  the  testi- 
mony of  the  Hodges  which  was  as  fol- 
lows: "J.  B.  Hodges  testified  that  he  was 
living  within  four  miles  of  tbe  land  when 
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be  purcbased.  Waa  boarding  at  J.  R. 
Hodges'.  Did  not  know  Bryan.  Did  not 
know  Pipes  except  slightly.  Pnrchased 
ol  Pipes  about  December  18, 1888.  Agreed 
to  pay  twenty  cents  per  acre  and  allowed 
Pipes  to  retain  a  tenth  IntcreHt.  This 
was  a  fair  ralue.  Famished  Pipw  $100  to 
get  the  grant,  and  paid  all  expenses  In  ad- 
dition. Did  not  have  any  knowledge  of 
Bryan's  interest.  Pipes  said  Bryan  had 
made  him  a  proposition,  and  he  had  not 
accepted  it.  The  grant  left  Raleigh  De- 
cember 27,  1S88.  Took  title-bond  lor  a 
deed.  Deed  taken  February,  1KS9.  On 
cross-examination,  he  said  he  belonged  to 
the  Hodges  MIningCorapany.  He  bought 
the  property,  and  took  J.  R.  Hodges,  and 
his  father-in-law,  C.  F.  Newkerchen,  In. 
When  title-bond  was  taken.  Pipes,  and  his 
wife,  J.  R.  Hodges,  John  Jones,  himself, 
and  Lindsey  Hendrit-k  were  present. 
Pipes  said  Bryan  made  him  a  proposition, 
and  was  to  get  It  out  of  the  office.  He 
said  the  survey  bad  been  made.  Was  not 
positive  whether  Pipes  told  hlni  that 
Bryan  had  the  papers  or  not.  He  asked 
Pipes  where  the  warrant  was, and  he  said 
he  did  not  know  whether  Bryan  bad  It 
or  not.  Pipes  never  told  him  that  he  had 
got  anything  from  Bryan  on  land  trade. 
Said  be  had  bought  goods  from  Bryan, 
but  it  was  not  on  the  land.  WitneRS 
asked  Pipes  If  Bryan  had  paid  him  for  the 
land,  and  be  said  he  had  got  some  goods, 
bnt  not  on  the  land.  He  paid  Pipes  950. 
That  day  [day  bond  for  title  was  exe- 
CDted]  gave  him  no  Instructions.  Told 
him  he  could  pay  Bryan  If  he  wanted  to; 
that  that  was  his  [Pipes']  business.  He 
asked  Pipes  If  Bryan  hnd  paid  him  any- 
thing on  the  land,  and  Pipes  said  he  owed 
him  for  some  goods,  and  that  be  and  Day 
had  got  some  goods.  The  day  we  went 
there  and  got  the  bond  for  title,  Kelly 
Hendricks  [the  surveyor]  asked  us  where 
we  bad  been,  and  asked  It  we  had  pur- 
cbased or  traded  with  Pipes.  Wetold  him 
we  had  leased  Pipes' land.  Did  not  tell 
Hendricks  we  had  a  grant  for  the  land. 
P)p««  told  me  the  land  had  been  surveyed. 
I  asked  who  paid  the  surveyor.  He 
said:  *I  paid  the  surveyor.'  I  cannot 
swear  positively  what  was  said  about  ex- 
penses. Cannot  tell  now  what  the  ex- 
penses were.  I  took  J.  R.  Hodges  in  after 
I  traded  for  the  land.  I  had  not  heard  from 
anyother  source  but  Pipes  that  Bryan  had 
bought  the  land."  J .  R.  Hodges  testlBed 
as  follows:  "1  live  In  Watauga  county, 
three  or  four  miles  from  the  land.  It  Is 
poor  laqd,  bluffy,  and  very  Inferior.  We 
took  bond  for  title  December  10, 1888,  and 
were  to  pay  twenty  cents  per  acre,  und 
all  expensps,  and  let  Pipes  retain  a  tenth 
interest.  It  was  a  fair  price.  Had  no 
notice  of  Bryan's  alleged  purchase.  Some 
time  after  we  closed  our  trade  with  Pipes, 
the  surveyor,  Hendricks,  came  to  us,  and 
said  his  understanding  was  that  Bryan 
had  bought  this.  This  was  the  first  I 
knew  of  it.  Thought  Hendricks  talked 
like  he  had  been  drinking.  Did  not  know 
that  he  was.  Pipes  started  from  my  place 
late  in  the  evening  of  the  ^tb  December, 
1888,  for  Raleigh.  I  wrote  a  letter  for 
Pipes  to  the  secretary  of  state  to  Issue  bis 
iirant,  and  retain  it,  and  be  would  send 


him  the  money  at  a  moment's  notice." 
Cross-examination.  "It  takes  a  letter 
about  two  days  to  go  from  my  house  to 
Raleigh,  when  it  strikes  the  mail  right. 
The  day  wetraded  with  Pipes, not  a  word 
was  said  about  Bryan  having  bought. 
Asked  Pipes  where  the  warrant  waa,  and 
he  said  It  was  In  the  bands  of  Bryan.  I 
was  very  busy  while  fixing  up  the  bond 
for  title;  dictated  It,  and  Hendricks  wit- 
nessed it.  We  paid  fifty  dollars.  Pipes 
said  he  needed  that  much;  owed  Bryan, 
and,  perhaps,  some  others.  Don't  kno.w 
what  the  expenses  of  the  survey  were. 
Never  went  to  see  Bryan  about  bis  claim. 
Pipes  said  he  would  take  the  money  wo' 
paid,  and  go  and  pay  Bryan,  and  bring 
tbfl  papers.  I  think  I  told  Pipes  If  ba 
owed  Bryan  to  go  and  pay  bim.  Hen- 
dricks did  not  say  Bryan  had  bought  It. 
I  did  not  tell  bim  that  all  1  wanted  was' 
for  the  entry  to  be  held  up  for  a  few  days. 
I  think  Pipes  said  that  the  secretary  of 
state  said  the  grant  was  not  finished, 
but  he  would  send  It  out  the  next  day. " 
The  court  directed  the  attention  of  the 
Jury  to  such  parts  of  defendant's  testi- 
mony as.  In  Its  Judgment,  if  believed  by 
the  Jury,  were  sufficient  to  put  them  upon 
inquiry  concerning  plaintiff's  claim,  and 
tod  the  Jury  that  defendants  would  ho 
held  to  have  had  notice  of  whatever  such 
Inquiry  might  have  discovered.  To  this 
part  of  the  charge  the  defendants  except- 
ed. Verdict  and  Judgment  for  plaintiff. 
Appeal  by  defendants. 

R.  B.  GhDD,  lor  plalntlB.  T.  F.  David- 
eon,  for  defendants. 

Sbephrrd,  J.,  (after  stating  the  facts  tu 
above.)  1.  We  are  unable  to  perceive  any 
error  in  the  admission  of  the  oral  testl- 
mon.v  of  the  plaintiff,  as  to  the  transac- 
tion between  biro  and  thedefendant  Pipes. 
The  latter  had  made  an  euti7  of  the  land, 
and  obtained  a  warrant  to  survey  the 
same.  This  conferred  upon  him  "no  es- 
tate or  Interest  in  the  land,  •  »  •  but 
simply  the  right  to  be  preferred  when  the 
money  was  paid,  and  the  other  formali- 
ties required  by  the  statute  were  complied 
with."  Hall  V.  Holllfield,  76  N.  C.  47K. 
The  entry,  says  Justice  Avery,  in  Gil- 
christ V.  Middleton.  ante,  85.  90,  (decided 
at  this  term,)  creates"an  inchoate  equity, 
which,  upon  the  payment  of  the  purchase 
money  to  the  state  wllhiii  the  time  limit- 
ed by  the  law,  will  entitle  the  enterer  to  a 
grant. "  This  "Inchoate  equity,"  or  " pre- 
emption right,"  may  be  asHlgned  by  pa- 
rol, and,  in  Hall  v.  Holllfield,  supra,  such 
a  transfer  is  assimilated  to  the  asHlgnment 
by  a  purchaser  of  his  bid  at  an  execution 
sale.  This  being  established,  it  must  fol- 
low that  the  testimony  waa  properly  ad- 
mitted, unless  the  parties  undertook  to 
put  their  contract  in  writing.  They  did 
not  do  this,  as  the  receipt  Is  simply  evi- 
dence of  a  part  payment  by  tl^e  plaintiff, 
pursuant  to  the  oral  agreement,  and  is 
not  contractual  in  any  respect. 

2.  The  Jury  having  found  that  the  plain- 
tiff purchased  the"entry" of  thesaid  Pipes, 
and  paid  the  purchase  money  to  the  state. 
It  becomes  importantto  inquire  whether 
the  other  defrndants,  who  afterwards 
purcbased  of  ]E>ipes,  are  affected  with  no> 
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tlce  of  the  plaintiff's  claim.  There  was  ev- 
idence which  tended  to  show  actaal  notice, 
but  the  only  exception  is  to  the  charge  of 
the  conrt  that,  if  the  Jary  believed  the  tes- 
timony of  the  two  HodKea,  "they  had  no- 
tice of  the  facts  and  clrcumstancee  to  put 
them  (the  defendants)  on  inquiry  as  to 
the  plaintiff's  claim,  and  to  affect  them 
with  notice  of  everything  which  they 
might  have  discerned  by  such  inquiry." 
The  prlnflple  of  constructive  notice,  as 
stated  in  the  instruction, is  fully  sustained 
by  the  authorities,  (Bunting  v.  Ricks,  2 
Dev.  &  B.  Ek).  130;  Hulbert  v.  Douglas,  94 
M.  C.  122;)  and  it  is  only  necessary  to  de- 
termine whether  it  was  properly  applied 
to  the  facts  of  this  case.  "A  purchaser  is 
not  affected  by  vague  rumors,  hearsay 
statements,  and  the  like,  concerning  prior 
and  conflicting  claims  upon  the  same 
property.  •  •  •  On  the  other  hand,  the 
proposition  is  established  by  an  absolute 
unanimity  of  authority,  and  is  equally 
true,  both  In  Its  application  to  construct- 
ive notice,  and  to  actual  notice  nut 
proved  by  direct  evidence,  but  Inferred 
from  circumstances,  that,  if  the  party  ob- 
tains knowledge  or  information  of  facts 
tending  to  show  the  existence  of  a  prior 
right  In  conflict  with  the  interest  which  he 
is  seeking  to  obtain,  and  which  are  sufB- 
dent  to  put  a  necessarily  prudent  man  up- 
on inquiry,  then  it  may  be  a  legitimate, 
and  perhaps  even  necessary,  Inference 
that  he  acquired  the  further  information 
which  constitutes  actual  notice."  2  Pom. 
Eq.  Jur.  §  597.  It  he  does  not  in  fact  make 
inquiry,  he  is  "affected  with  knowledge  of 
all  that  tbeinquiry  would  have  disclosed." 
Rdpfin,  C.  J.,  in  Bunting  v.  Ricks,  supra. 
Tested  by  the  foregoing  principles,  we  are- 
clearly  of  the  opinion  that  the  evidence  of 
the  said  defendants  warranted  theinstrnc- 
tlons  as  given  by  his  honor.  These  de- 
fendants were  about  to  purchase  the  inteiv 
est  of  Pipes  In  his  alleged  entry,  and  they 
were  expressly  informed  by  Pipes  that  the 
plaintiff  "  was  to  get  It  [the  grant]  out  of 
the  office."  They  were  also  aware  that 
the  plaintiff  and  Pipes  had  been  engaged 
in  some  transaction,  by  which  the  latter 
bad  received  money  or  goods  from  the 
former,  and  that  the  plaintiff  had  the 
"warrant"  in  his  possession,  and  that, 
in  order  to  obtain  the  same,  it  was  neces- 
sary that  the  plaintiff  should  be  paid. 
This  is  manifest  from  the' statement  of  de- 
fendants that,  at -the  time  of  the  execution 
of  the  bond  for  title,  and  the  first  pay- 
ment, Pipes  told  them  that  "he  would 
take  the  money  we  paid,  and  go  and  pay 
Bryan,  And  bring  the  papers. "  Notwith- 
standing all  this  Information  strongly 
tending  to  show  that  the  plaintiff  had  an 
interest  In  the  entry,  the  said  defendants 
blindly  purchased  the  alleged  rights  of 
Pipes,  without  making  any  inquiry 
whatever.  The  bare  statement  of  these 
circumstances  must  inevitably  lead  to  the 
conclusion  that  the  defendants  were  put 
upon  Inquiry.  The  fact  that  Pipes  accom- 
panied the  information  thus  given  by  ex- 
planations tending  to  showtbatthe  plain- 
tiff had  no  interest  in  the  entry  did  not,  in 
any  way,  relieve  the  defendants  from  the 
duty  of  making  dufe  Inquiry  of  the  plain- 
tiff, ur  otherwise  investigating  the  nature 


of  hiaclalm.  This,  it  seems,  would  be  otb- 
erwise,  where  the  information  Is  obtained 
from  third  persons  having  no  interest  In 
the  transaction ;  but,  where  the  informa- 
tion is  obtained  from  the  vendor,  "the 
pnrcliaser,  according  to  the  weight  of  au- 
thority, is  not  warranted  in  accepting  and 
relying  upon  this  explanation  or  contra- 
dictlun.  •  •  •  The  reason  of  this  is 
plain.  TheinformRntisunderastrongper- 
Bonal  interest  to  misreprasent  or  conceal 
the  real  facts. "  3  Pom.  Eq.  .Int.  §  601 ;  Le 
Neve  V.  Le  Neve,  2  White  Sc  T.  Lead.  Caa. 
Eq.  169,  note.    There  is  no  error. 

(lOT  N.  C.  S40 
COBTKN  v.  tfcDOWELX.. 

(Supreme  Court  qf  North  CaxoUna.    J)«e.  81| 
1890.) 

Cascklution  of  Dbeds— EvntsNOB— H&hdwbit- 

IMO— Tbanbxctioxs  with  DECXDSinS. 

1.  On  setting  aside  a  deed  for  constructivs 
fraud  and  undue  Influenca  of  the  grantee  in  pro- 
coring  it,  the  land  is  properly  charged  with  the 
actnal  consideration  pud  by  such  grantee. 

2.  An  objeotion  to  the  admission  in  evidence 
of  certain  vouohers  which  are  not  proven  by  evi- 
dence of  the  handwriting  of  tho  person  who 
signed  them  as  required  by  Code  N.  C  |  1401, 
wben  saoh  vouchers  arerellea  npon  as  "presomp- 
tive  evidence  of  disbursement, "  will  be  overruled 
where  defendant  testified  without  objection  that 
he  paid  the  amounts  named  in  such  vouchers. 

8.  Defendant  testified  that  a  deceased  witness 
had  testified  at  a  former  trial  that  he  had  taken 
an  account  between  plaintiff's  decedent  and  de- 
fendant which  decedent  acknowledged  to  be 
correct  On  cross-examination,  defendant  wsa 
requested  by  plaintiff  to  produce  such  account 
which  plaintiff  then  introduced  in  evidenca 
Held,  that  the  referee  was  watranted  in  acting 
thereon. 

4.  Bnoh  testimony  by  defendant  was  not  with- 
in the  inhibition  of  Code  N.  C.  I  690,  against  evi- 
dence as  to  transactions  with  decedents. 

Appeal  from  superior  court,  Cleveland 
county ;  Connob,  Judge. 

Action  by  (Tosten  against  John  L.  Mc- 
Dowell to  set  aside  a  deed  of  plain^trs  de- 
ceased mother,  Nancy  Baxter,  to  defend- 
ant. From  a  conditional  decree  tor  plain- 
tiff, he  appeals. 

M.  H.  Justice,  for  appellant.  JS.  Me- 
Brayer  and  TV.  A.  Boke,  for  appellee. 

Shepherd.  J.  1.  The  plaintiff,  the  sole 
heir  at  law  of  Nancy  Baxter,  alleges  that 
the  deed  executed  by  the  latter  to  the  de- 
fendant was  without  consideration,  and 
was  procured  by  fraud  and  undue  in- 
fluence. It  nppears  thatthedefendant  was 
the  general  ag^ent  of  the  said  Nancy, 
(who  was  an  infirm  widow,)  and  that  In 
1860  she  conveyed  her  lands  to  him,  reserv- 
ing a  life-estate  In  herself.  It  also  appears 
that  the  delendant  continued  to  act  a? 
such  agent  (except  when  absent  in  the 
army  during  the  late  war)  uutll  the  death 
of  the  said  Nancy  in  1884,  and  that  from 
time  to  time  he  made  advances  in  money 
and  supplies,  and  for  a  couslderaole  pe- 
riod supported  her  at  his  own  home.  The 
report  of  the  referee,  as  corrected  by  his 
honor,  disclosed  a  balance  of  S974.98  due 
the  defendant  on  account  of  his  said 
transactions  during  this  long  period,  and, 
the  jury  having  found  that  the  deed  was 
procured  by  the  fraud  and  undue  influence 
of  the  defendant,  the  court  set  aside  the 
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same,  bat  cbarged  the  land  with  the  said 
amouDt,  the  true  consideration  tor  the 
said  conveyance.  The  plalotiS  contends 
that  there  was  error  in  charging  the  land 
with  the  above  sum,  and  that  the  decree 
of  canctfUation  should  have  been  uncon- 
dltioDal.  Whether  a  court  of  equity  will 
require  a  return  of  the  consideration  as  a 
necessary  condition  to  the  setting  aside  of 
a  deed  obtained  by  reason  c>(  actual  fraud 
in  the  treaty  has  been  the  subject  of 
some  diversity  of  opinion  In  a  lew  of  the 
states,  but  Mr.  Bigelow  iu  his  woric  on 
Fraud,  after  stating  these  differences,  re- 
marics  with  much  force:  "But  it  may  be 
questioned  if  an  injured  man  coming  into 
acourt  toseelc  redress  furfraudcan  besald 
to  rome  with  good  grace  while  he  holds  iu 
Ms  hands  the  price  of  thefraudand  refuses 
to  retnrn  it.  It  he  will  honestly  repudiate 
the  fraud,  he  should  do  so /o  toto."  See, 
aUo.  Kerr,  Fraud  ft  M.  842.  This  view 
finds  support  in  this  state,  in  the  case  of 
Stewart  v.  Hubbard,  8  Jones,  Eq.  186,  where 
an  assignment  of  an  interest  in  laud  was 
obtained  by  false  representations,  (a<itaal 
fraud.)  and  the  court  upon  setting  it  aside 
decreed  a  return  of  the  consideration. 
No  doubt  seems  to  exist  however  Incases 
of  constructive  fraud,  (Bigelow,  supra,) 
and  tlie  principle  of  "indemnity  and  reim- 
bursement" is  clearly  recognized  and  act- 
ed upon  In  Futrin  v.  Futrill,  5  Jones,  Eq. 
6(,  (a  case  strH^ingly  similar  to  ours,) 
where  the  conveyance  was  decreed  to 
stand  as  a  security  for  the  amount  actual- 
ly due.  To  the  same  effect  is  Franklin  v. 
Bidenbour,  Id.  421.  Now,  if  we  concede 
for  the  sake  of  the  alignment  that  the 
principle  applies  only  in  cases  of  construc- 
tive fraud,  it  is  nevertheless  very  plain  that 
the  defendant  in  this  action  is  entitled  to 
its  protection.  The  verdict  that  the  deed 
was  obtained  by  "fraud  and  undue  in- 
fluence" is  not  at  all  Inconsistent  with  the 
idea  that  the  fraud  was  constructive 
only,  and  upon  a  very  careful  perusal  of 
the  testimony  we  cannot  but  believe  that 
it  was  upon  this  view  of  the  case  that  the 
jury  acted.  In  our  opinion  they  conld 
not  very  safely  have  found  actual  fraud, 
and  it  will  be  noted  that  the  charge  of  his 
honor  was  almost  entirely  directed  to  the 
other  theory.  We  are  of  opinion,  there- 
fore, that  there  was  no  error  on  the  part 
of  the  court  in  holding  that  the  land 
should  be  charged  with  the  amount  due 
the  defendant,  and  it  should  be  further 
observed  that  the  decree  in  this  respect 
is  In  entire  conformity  to  the  prayer  of 
the  plaintiff  as  set  forth  in  her  complaint. 

2.  We  win  now  proceed  to  consider  his 
honor's  rulings  upon  the  exceptions  of  the 
plaintiff  to  the  report  of  the  referee.  The 
report  and  accompanying  testimony  are 
not  printed,  and  by  this  failure  to  comply 
with  an  important  rule  of  the  court  we 
are  left,  without  the  aid  of  counsel,  (for 
this  part  of  the  case  was  not  argued,)  to 
grope  through  many  pages  of  manuscript 
in  search  tor  the  testimony  and  rulings 
applicable  to  the  various  points  presented 
for  review. 

Exception  1.  For  that  the  referee  "ad- 
mitted three  notes,  A,  B,  and  C,  as  evi- 
dence. "    The  report  shows  the  said  notes 
were  iu  fact  excluded.    Overruled. 
T.128.E.no.9— 28 


Exception  2.  "Because  the  referee  admit- 
ted the  vouchers  one  to  twenty  as  evi- 
dence, the  same  not  being  proven  and  es> 
tablished."  The  vouchers  were  actually 
produced,  and  the  defendant,  without 
objection,  testified  that  be  had  paid  the 
various  amonnts  mentioned  in  the  same. 
It  is  true  that  the  vouchers  were  not 
proved  as  such  by  evidence  of  the  hand- 
writing of  the  person  who  signed  them. 
but  this  is  only  necessary  when  they  are 
relied  upon  under  Code.  §  1401,  as  "pre- 
sumptive evidence  of  disbursement."  Be- 
fore the  passage  of  this  statute,  the  "re- 
ceipts of  persons  living  [were]  not  strictly 
legal  evidence  tu  show  a  full  administra- 
tion and  especially  upon  accounts;"  (Rup- 
FIN,  C.  J.,  In  Finch  v.  Ragland,  2  Dev.  Eq. 
187;  Drake  v.  Drake,  82  N.  C.  445.)  and  the 
statnte  while  making  them  presumptive 
proof  by  no  means  provides  that  they 
shall  be  primary  evidence,  and  therefore 
actual  payment  may  be  established  in  the 
same  manner  as  before.  The  referee  was 
satisfied  upon  the  testimony  of  the  de- 
fendant that  the  payments  claimed  by 
him  bad  been  made,  and  we  are  not  at 
liberty  to  disturb  his  findings.    Overruled. 

Exception  3.  "Because  the  referee  al- 
lowed the  account  embraced  in  Exhibit  E, 
the  same  not  being  proven  and  estab- 
lished. Plaintiff  alleges  that  this  paper 
was  introduced  by  Mr.  Webb,  one  of  her 
counsel,  not  as  substantive  testimony, 
but  as  a  contradiction  of  defendant's  evi- 
dence, and  the  same  was  so  stated  at  the 
time."  The  defendant  was  permitted  in 
the  course  of  his  examination  in  chief  to 
state  the  testimony  of  one  W.  D.  Harriss, 
deceased,  upon  a  former  trial  between 
these  parties.  He  said  that  the  said  Har- 
riss testified  that  he  was  called  upon  to 
make  a  settlement  between  Mra.  Baxter 
and  the  defendant  in  1880.  and  that  he 
took  an  account  which  she  admitted  to 
be  correct,  and  that  she  gave  her  note  for 
ther  said  balance,  which  note  was  subse- 
quently renewed ;  that  said  Harriss  also 
testified  that  Mrs.  Baxter's  mind  was 
good  at  the  time.  Upon  the  cross-exam- 
ination of  defendant,  he  was  asked  by 
plaintiff's  counsel  to  produce  "the  basis 
of  settlement"  made  in  1880.  The  defend- 
ant produced  tbeaccount  marked  "  E, "  and 
the  plaintiff  thereupon  put  thesame  in  evi- 
dence. There  is  nothing  in  the  report  to 
show  that  the  account  was  introduced,  as 
contended,  tor  the  mere  purpose  of  contra- 
diction. It  appeara  to  have  been  t>ffered 
generally,  and  as  its  correctness  may  be" 
inferred  from  the  evidence  of  Miller,  and 
the  admissions  of  Mra.  Baxter  as  testified 
to  by  the  deceased  witness  Harriss,  the 
referee  was  warranted  in  acting  upon  the 
same.    Overruled. 

Exceptions  4,  6,  7,  and  8  were  properly 
overruled  by  the  court.  They  relate  to 
questions  of  tact,  and  these  cannot  be  re- 
viewed here. 

Exception  5  was  sustained,  and  the  re- 
port modified  accordingly. 

Exceptions.  "Because  the  referee  admit- 
ted the  testimony  of  the  defendant  as  to 
transactions  and  converaations  with 
Nancy  Baxter,  now  dead."  We  can  find 
no  such  testimony  except  that  which  was 
brought  out  by  the  plaintiff  upon  cross- 
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examination.  We  presume  that  theexcep- 
tion  refers  to  the  admisBion  of  the  testU 
mony  of  the  defendant  as  to  the  evidence 
of  W.  D.  HarrisB  upon  the  former  trial, 
,  which  we  have  referred  to  in  passing  upon 
the  third  exception.  The  witness  was  not 
testifying  to  any  transaction  between  him- 
self and  the  deceased  Nancy,  but  only  to 
what  was  stated  by  the  deceased  witness 
upon  a  public  trial.  This  is  not  inhibited 
by  section  6W  of  the  Code.  The  defendant 
said  that  hecoald  state  the  substance  of 
the  testimony  of  the  said  witness,  and  it 
wai  clearly  admissible.  Jones  v.  Ward,  8 
Jones,  (N.C.)  24;  1  Oreenl.  Ev.  §  168  et  seq. 
We  have  carefully  considered  the  remain- 
ing exceptions,  and  are  of  the  opinion  that 
they  are  without  merit.  They  seem  to  be 
based  upon  the  idea  that  the  amount  due 
the  defendant  is  a  mere  general  indebted- 
ness, and  attended  with  its  usual  inci- 
dents, such  as  the  applicability  of  the  stat- 
ute of  limitation,  the  necessity  for  tlie  pres- 
ence of  the  administrator,  etc.  We  have 
seen  that  such  is  not  the  character  of  this 
indebtedness,  and  that  equity  requires  its 
payment  as  a  condition  to  the  granting 
of  the  relief  prayed  for.  It  is  .  true,  as  a 
general  proposition,  that  land  charged 
wllh  debt  is  entitled  toexoneration  by  the 
personal  estate,  (Pate  v.  Oliver,  104  N  C. 
458,  10  S.  E.  Rep.  709,)  but  the  plaintiff  has 
at  no  time  during  the  progress  of  this  liti- 
gation invoked  any  such  principle  In  her 
behalf.  On  the  contrary,  she  explicitly 
prays  that  the  amount  due  the  defendant 
be  asrertalned,  and  that  in  default  of  pay- 
ment the  land  be  sold,  the  defendant  be 
paid  out  of  the  proceeds,  and  the  balance 
be  paid  to  her.  The  court  has  so  decreed, 
and  we  see  no  reason  for  disturbing  the 
,udgment.  Furthermore,  It  appears  from 
ihe  judgment  of  the  court  that  there  is  no 
indebtedness  except  the  amount  due  the 
defendant;  that  there  is  no  administrator 
or   any   personal   estate;   and    that  the 

elalntiff  is  the  only  child  and  heir  at  la'w. 
nder  these  circumstHncee,  it  is  not  easy 
to  understand  why  she  can  be  prejudiced 
by  the  absence  of  an  administrator  as  a 
party.    There  is  uo  error. 


(107  N.  C.  284) 

EOEBTON  T.  JONRB  Ct  al. 

{Supreme  Covrt  of  North  Ca/rolina.    Nov.  18, 
1890.) 

IfOBTOAOBS— AbSOLDTB    DbBD— SlUi  OF  DbCB- 
DBMT'8  L^2n>. 

1.  The  omission  of  a  clause  of  defeasance 
from  an  absolute  deed  by  ignorance,  mistake, 
fraud,  or  undue  influence  is  not  provod  by  parol 
evidence  that  the  deed  was  written  by  one  not 
acquainted  with  legal  forms,  and  was  given  to 
secure  a  debt;  that  for  10  years  the  grantee  exer- 
cised no  acts  of  ownership,  paid  no  taxes,  and  re- 
peatedly said  that  he  held  the  land  as  security 
only;  and  that,  on  payment  of  the  debt,  he  con- 
veyed the  land  to  the  debtor's  wife  at  his  request. 

2.  In  an  action  by  an  administrator  to  have 
a  tract  of  land  sold  to  pay  debts,  it  appeared  that 
the  land  was  allotted  to  plaintiff's  intestate  as  a 
homestead  when  he  was  unmarried,  and  without 
children;. that  he  conveyed  it  to  another  by  ab- 
solute deed  as  security  for  a  debt,  and  afterwards 
married.  On  payment  of  the  debt,  the  grantee 
conveyed  to  the  wife  of  plaintlS's  Intestate  at  his 
request  There  was  no  allegation  that  the  deed 
to  the  wife  was  in  fraud  of  creditors.  Seld,  that 


the  administrator  oonld  not  have  the  land  sold  to 
pay  debts;  his  intestate  having  no  Interest  in 
the  land  at  his  death. 

Appeal  from  Buuerlor  eoort,  Warren 
county;  Womack,  Judge. 

This  was  an  action  by  an  administrator 
to  have  a  tract  of  land  sold  to  pay  debts. 
In  1S71  the  land  was  allotted  as  a  home- 
stead to  Mark  P.  Jones,  who  was  then  un- 
married, and  without  children.  In  1S73 
he  conveyed  to  John  E.  Boyd  by  a  deed 
absolute  on  its  face.  He  married  in  1876, 
and  died  In  188$.  leaving  a  widow,  Nan- 
nie P.  Jones,  and  three  children.  In  1886 
his  administrator  commenced  this  action. 
The  widow  of  plaintiff's  Intestate  and 
her  children  answered  the  petition,  alleg- 
ing that  the  deed  made  by  the  said  plain- 
tff's  intestate  tn  John  E.  Boyd,  though  on 
its  face  a  fee-simple  deed,  yet  in  fact  was 
one  for  the  security  of  money;  that  the 
money  was  afterwards  paid  by  said  Mark 
P.  Jones  to  the  said  Boyd,  and  that,  with 
his  consent,  the  said  Boyd,  on  the  2l8t  of 
July.  1883,  conveyed  the  same  to  said  Nan- 
nie P.  Jones,  and  that  the  same  is  not, 
nor  w.lU  be,  subject  to  the  debts  of  plaia- 
tiff's  intKfitate  until  bis  youngest  child 
shall  become  21  years  old.  Sutisequently 
Peter  H.  Allen,  John  Watson,  and  Mary 
Powell  on  their  own  motion  were  made 
parties  and  filed  their  answer.  In  addi- 
tion to  the  defense  set  forth  by  the  other 
defendants,  they  answered  and  avowed 
that, after  the  conveyance  bysaid  John  E. 
Boyd  of  the  homestead  to  said  Nannie  P., 
as  aforesaid,  said  Nannie  P.  and  husband, 
said  plaintlS's  intestate,  executed  a  deed 
in  trust  to  the  defendant  P.  U.  Allen 
upon  said  homestead,  to  secure  two 
debts  due  to  the  said  John  Watson,— one 
in  his  own  right,  and  one  as  guardian 
of  said  Marjt  Powell,— and  that  this  deed 
of  trust  is  a  first  lien  upon  this  home- 
stead and  other  lands;  and  that  said 
Boyd  had  the  right  to  convey  said  home- 
stead to  said  Nannie  P.  because  he  held  the 
same,  coupled  with  a  parol  trust  to  con- 
vey the  same  to  the  said  Mark  P.  Jones 
upon  the  payment  of  a  large  sum  of 
money  due  to  him  by  said  Mark  P.,  which 
be  vrat  unable  to  pay,  and  which  said  Nan- 
nie P.  paid  out  of  her  separate  estate,  and 
which  conveyance  was  made  with  the  con- 
sent of  her  husband,  said  Mark  P.  Jones. 
Defendants  moved  to  dismiss  the  proceed- 
ings for  want  of  jurisdiction,  in  that  pialn- 
tlff  has  no  right  to  maintain  this  action. 
Motion  disallowed,  and  defendants  ex- 
cepted. A  jury  was  impaneled  to  try  the 
issue,  viz. :  "  Was  the  ctmveyance  by  Marie 
P.  Jones  to  John  E.Boyd  subject  to  ths 
trusts,  or  either  of  them,  declared  in  the 
defendants'  answer?"  The  defendant 
gave  in  evidence  a  bond  given  in  1868  by 
Mark  P.  Jones  to  John  E.  Boyd,  for  the 
purpose  of  showing  an  existing  debt  for 
which  the  deed  executed  in  1873  was  in- 
tended as  a  security.  They  also  Introduced 
Sarol  evidence  of  the  following  facts: 
[ark.  P.  Jones  had  promised  to  give  ad- 
ditional security  for  the  debt,  and  the  deed 
was  executed  in  pursuance  of  that  prom- 
ise, and  solely  to  secure  the  debt.  The 
body  of  the  deed  was  written  by  Mark  P. 
Jones,  who  was  a  farmer,  and  was  not 
conversant  with  legal  forma.    Boyd  never 


Digitized  by  V^jOOQIC 


N.C.) 


STATE  c.  MoAPEE. 


48^ 


took  poesessioa  of  the  land,  nor  claimed 
It,  and  never  exercised  any  act  of  owner- 
Bbip.  Ue  neither  received  nor  demanded 
rents,  <uid  paid  no  taxes.  Junes  reposed 
great  contidence  In  Boyd*  whose  wife 
was  bis  aunt,  and  Boyd  always  said  Ijt 
was  his  purpose  to  reconvey  when  the 
debt  was  paid.  This  was  done  in  1883,  and 
Buyd  conveyed  to  the  wife  of  Jone«  at  his 
request.  The  Judge  charged  the  jury  that 
there  was  no  evidence  to  go  to  the  jury  to 
BPpport  the  issues,  and  Instructed  them 
to  render  a  verdict  in  the  negative. 

J.  B.  Bntchelor,  tor  appellants.  T.  C. 
Faller,  for  appellee. 

SHEPHEKn,  J.  1.  We  can  see  no  error  in 
the  ruling  of  the  court  upon  the  trial  of 
the  issue  submitted  to  the  jury.  It  was 
very  properly  held  that  there  was  no  suffi- 
cient evidence  to  show  that  the  deed  was 
not  written,  as  the  parties  intended.  In- 
deed, the  evidence  does  not  at  all  suggest 
that  a  clause  of  defeasance  wiis  ever  con- 
templated by  the  parties,  and  was  omit- 
ted by  reason  of  "ignorance,  mistake, 
fraud, or  undue  influence,"  and  this  it  was 
necessary  to  prove  before  the  deed  could 
be  corrected.  See  this  case,  reported  in 
102  N.  C.  281,  9  S.  E.  Rep.  2.  and  the  au- 
thorities cited.  The  fact  that  the  deed 
was  drawn  by  one  who  was  "not  con- 
rersant  with  legal  forms'*  does  not  meet 
the  indispensable  requirements  of  a  court 
ofeqoity  In  granting  such  relief,  and  this 
seems  to  be  the  only  evidence  in  addition 
to  that  which  was  introduced  upon  the 
former  trial. 

2.  We  are  of  the  opinion,  however,  that 
his  honor  should  have  allowed  the  motion 
to  dismiss.  This  motion  was  not  made 
at  the  former  ht^aring,  and  was  therefore 
not  passed  upon  by  this  court.  The  pe- 
titioner, as  the  administrator  of  Mark  P. 
Jones,  alleges  that  there  is  outstanding 
a  judgment  in  favor  of  one  Cheatham 
against  his  intestate;  that  the  personal 
assets  are  insufficient  to  pay  the  same, 
and  that  a  sale  of  the  land  is  necessary. 
The  land  described  in  the  complaint  was 
set  apart  to  the  intestate  as  his  home- 
stead, and  afterwards  conveyed  by  him 
to  John  E.  Boyd,  who  subsequently  con- 
veyed it  to  the  widow  and  children  of  the 
said  intestate.  These  facts  appear  upon 
the  face  of  the  petition,  and  it  is  not  al- 
leged that  the  conveyance  to  Boyd  and 
the  conveyance  by  him  to  the  defendant 
were  made  with  intent  to  defraud  the 
creditors  of  the  Intestate.  Neither  does  it 
appear  that  the  intestate  had  any  equita- 
ble interest  in  the  land  at  the  time  of  bis 
death;  for,  taking  the  anpwer  to  be  true 
that  Boyd  held  the  land  in  trust  for  him, 
and  conveyed  it,  at  his  instance,  to  his 
wife  and  children,  the  presumption  of  a 
resnlting  trust  would  be  met,  in  the  ab- 
sence of  any  testimony  rebutting  it,  by 
the  counter  presumption  that  the  land 
was  Intended  as  a  provision  or  advance- 
menl!  for  his  wife  and  children.  Adams, 
Gq.  35;  Blsp.  Eq.  84.  It  being  manifest, 
then,  that  the  intestate  had  no  legal  or 
equitable  Interest  in  the  laud  at  his  death, 
it  dust  follow  that  it  could  not  be  sold 
npoh  the  petition  of  the  administrator, 
and  that  the  clerk  had  no  jurisdiction. 


The  cases  of  Mauney  v.  Holmes,  87  N.  C. 
428,  and  Murchlson  v.  Williams,  71  N.  C. 
135,  holding  that  Judgment  and  mortgage 
liens  should  be  enforced  by  proceedings  to 
which  the  administrator  is  a  party,  in  or- 
der that  the  land  may  be  exonerated  in 
favor  of  the  heirs  or  devisees  by  the  per- 
sonal estate,  have  no  application  where 
the  intestate  had  no  interest  in  the  land  at 
the  time  of  his  death.  It  is  only  when 
land  or  some  interest  therein  has  descend- 
ed ur  been  devised,  or  where  it  has  been 
conveyed  with  intent  to  defraud  creditors, 
that  the  administrator  can  have  it  sold 
in  order  to  make  assets.  Code,  §  1446. 
This  has  been  distinctly  decided  In  Ueck 
V.  Williams,  79  N.  C.  437,  which  Is  a  case 
directly  in  point.  In  that  case  the  land 
was  subject  to  the  lien  of  a  judgment,  and 
was  conveyed  by  the  intestate  without 
fraudulent  intent.  The  court  held  that, 
although  the  sale  did  not  divest  existing 
Hens,  "it  divested  the  intestate  of  all  title, 
legal  and  equitable,  in  the  land  sold,  and 
that  the  administrator  as  to  that  was 
ft/nctos  ufflcio.  In  Lee  v.  Eure,  98  N.  C. 
5,  cited  by  the  plaintiff,  the  conveyance  of 
the  land  was  alleged  to  be  fraudulent,  and 
the  decision  in  that  case  is  entirely  consist- 
ent with  the  ruling  in  Heck  v.  Williams, 
supra.  The  repeal  of  sections  318-324, 
Code  Civil  Proc.  (Battle's  Revlsal,)  In  no 
way  affects  the  principle  of  the  above 
case,  as  the  sections  bad  reference  only  to 
cases  where  the  debtor  died  without  hav- 
ing disposed  of  his  land.  Action  dis- 
missed. 

O07  N.  C.  812) 

State  v.  McAfee. 

(Suprtme  Cowrt  cf  North  Carolina.    Dea  IS, 
1890.) 

ABRSST  WITHOUT  WABBABT— A8a4UI.T  OX  OFnCSB. 

1.  An  olBcer  niay  arrest  without  a  warrant 
for  a  breach  of  the  peace  In  bis  presence,  with- 
out flrsi  informing  the  offender  of  the  nature  of 
the  offense,  the  official  character  of  the  ofBoer 
being  known  to  the  offender. 

2.  A  breach  of  the  peace  is  in  the  presence  of 
an  officer  if  it  is  so  near  that  he  can  hear  what  is 
said  and  the  sound  made  by  the  blows,  thouj^ 
it  is  too  dark  for  him  to  see  what  is  done. 

S.  Where  a  person  who  has  committed  a 
breach  of  the  peace  in  the  presence  of  an  officer 
is  ordered  by  the  latter  to  consider  tiimseif  un- 
der arrest,  the  offender  commits  an  assault  on 
the  officer  by  raising  a  stick  in  a  striking  posture 
over  his  head,  and  causing  him  to  step  aside  to 
avoid  an  apprehended  blow. 

Indictment  for  assault  and  battery  tried 
At  February  term,  1890,  of  the  criminal 
court  of  Mecklenburg  county,  before 
Meares,  J.  The  state  introduced  H.  C. 
Severs,  a  justice  of  the  peace, -as  a  witness, 
who  testified  that  he  lived  about  a  mile 
from  Charlotte,  his  house  being  situated 
near  a  public  road.  About  8  o'clock  at 
night,  on  a.  Saturday  in  July,  1890,  he  was 
informed  by  one  Watts  that  the  defend- 
ant was  beating  his  wife,  and  about  tu 
kill  ber,  and  that  he  and  his  son  went  out 
ITo  the  road  and  heard  persons  talking  in 
a  loud  tone  down  the  road.  They  were 
coming  up  the  road  in  the  direction  of  wit- 
ness' house.  It  was  dark,  and  witness 
could  not  see  the  persons  who  were  talk- 
ing loud,  but,  when  they  appro«u:lied  to 
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'  .^itbin  40  (ect  ot  biin,  he  beard  a  blow  giv- 
en as  witb  a  stick,  and  a  woman's  voice 
cried  out  very  load,  as  if  in  distress.  In 
a  few  minutes  tbereafter,  the  defendant 
and  bis  wife  came  along  the  road,  and 
tbe  defendant  bad  a  Htlck  in  bis  band,  and 
was  curalng  and  talking  violently,  and  his 
wife  was  crying  in  a  loud  voice.  Witness 
went  ap  to  tbe  d^endaut  and  told  him  to 
consider  himself  under  arrest,  and  imme- 
diately the  defendant  drew  back  bis  stick 
and  told  witness  to  stand  back,  that  he 
had  done  notbing  to  be  arrested  for,  and 
would  not  be  arrested.  The  defendant 
held  tbe  stick  uplifted,  and  in  a  position 
eis  if  be  intended  to  strike  the  witness ; 
and  witness,  believing-  he  was  about  to 
strike,  gut  oat  uf  defendant's  way,  and  de- 
fendant and  his  wife  then  walked  on  down 
tbe  road.  The  stick  was  the  limb  of  a  syc- 
amore tree,  fuor  or  five  feet  long,  and  one 
or  two  inches  in  diameter.  Witness  did 
not  see  the  defendant  strike  hts  wife. 
When  he  told  defendant  to  consider  him- 
self under  arrest,  be  was  about  to  take 
hold  of  Jbim  in  order  tu  arrest  biro,  but 
before  he  could  do  so  tbe  defendant  Ufted 
the  stick,  and  assumed  a  striking  posi- 
tion, and  ordered  him  to  stand  back.  De- 
fendant is  well  acquainted  with  witness, 
and  knew  that  witness  was  a  Justice  of 
the  peace.  Witness  had  not  issued  any 
warrant,  and  did  nut  profess  to  have  any 
warrant  in  his  possession  at  the  time  ot 
the  attempted  arrest.  William  Severs,  a 
son  of  the  above-named  witness,  was  in- 
troduced, and  corroborated  the  statement 
of  his  father.  The  defendant  introduced 
one  Watts,  who  testified  that  he  was  walk- 
ing along  tbe  road  in  company  witb  de- 
fendant and  his  wife  and  sister,  and,  when 
they  were  near  a  bridge  about  one  quar- 
ter of  a  mile  from  Saver's  house,  he  saw 
tbe  defendant  push  his  wife  two  or  three 
times,  and  slap  her,  but  did  not  see  him 
itrlke  ht$r  with  a  stick  ;  that  he  went  up 
to  Sever's  boose,  who  is  a  magistrate,  and 
told  bim  that  defendant  was  beating  bis 
wife.  Tbe  defendant  testified  in  his  own 
betaalf  that,  while  going  along  the  road 
on  the  night  in  question,  he  pushed  bis 
wife  two  or  three  times  merely  in  play, 
and  she  fell  into  a  ditch,  and  then  began 
to  cry.  He  denied  that  he  struck  her  with 
a  stick,  and  stated  that  he  did  not  strike 
her  at  all.  When  he  got  In  front  of  Sever's 
bouse,  Severs  was  standing  in  the  mid- 
dle of  tbe  road,  and  told  him  to  consider 
himself  under  arrest,  and  he  replied  that 
be  had  done  nothing  to  be  arrested  for. 
He  walked  around  Severs  and  passed  by 
him,  and  Severs  never  moved  from  bis  po- 
sition. He  neither  raised  his  stick  nor 
threatened  to  strike  Severs.  He  had  one 
or  two  drinks  that  evening.  Maria  Mc- 
Afee, wife  of  defendant,  testified  that  de- 
fendant did  not  slrike  her  with  a  stick 
that  night.  She  said  he  did  not  hurt  her, 
and  that  she  cried  because  her  feelings 
were  hort.  She  did  not  think  he  was  an- 
gry with  her,  but  that  he  bad  been  drink- 
ing. She  went  home  and  stayed  with  her 
husband  that  night. 

The  defendants'  counsel  asked  the  court 
to  instruct  the  ]nry  (1)  that  there  was  no 
evidence  that  tbe  prisoner  assaulted  Se- 
vers, the  prosecutor:    (2)  that  no  person 


without  a  warrant  could  make  an  arrest 
unless  he  was  present  at  a  riot,  ront, 
affray,  or  other  breach  ot  the  peace,  and 
be  could  only  make  the  arrest  then  when  It 
was  necessary  tu  prevent  or  suppress  the 
same;  (3)  that  there  was  no  evidence  that 
there  was  any  riot,  rout,  affray,  or  any 
breach  of  the  peace  committed  by  tbe  de- 
fendant; (4)  that  there  was  no  evidence 
that,  it  abrcachot the  peace  wascommltted 
by  Qeorge  McAfee,  (defendant,)  it  was  done 
in  the  presence  of  the  prosecutor.  Tbe 
court  refused  the  first,  third,  and  fourth 
instructions,  but  gavo,  in  substance,  to 
the  defendant  the  full  benefit  of  tbe  second 
prayer  for  instructions.  On  tbe  qnestion 
which  was  raised  as  to  what  constitutes 
a  presence  in  law,  the  court  told  the  jury 
that  an  officer  of  the  law  had  no  power  to 
arrest  a  person  on  a  charge  of  assault  and  ' 
battnry,  or  other  breach  of  the  peace,  with- 
out a  warrant,  unless  the  same  was  com- 
mitted in  the  presence  ot  an  oflScer ;  and, 
although  it  was  night-time,  and  tbe  offi- 
cer could  not  see  the  persons  committing 
a  breach  of  the  peace,  yet,  it  it  was  done 
so  near  that  what  was  said  and  done  by 
the  parties  could  be  disllnctly  heard  by 
bim,  this  would  be  considered  by  tbe  law 
as  a  breach  of  the  peace  committed  in  tlie 
presenceof  theofflcer.  If  Severs, theJusUce 
of  the  peace,  heard  defendant  strike  bis 
wife  with  a  stick,  and  heard  her  cry  out  at  a 
distance  of  only  40  feet  (as  tbe  state  al- 
leges) from  where  he  was  standing,  tlie 
luwwdnld  consider  the  deed  as  done  in  his 
presence,  although  it  was  night-time  and 
he  could  not  see  the  parties.  The  court 
also  told  the  Jury  that  a  husband  had  no 
Tight  to  whip  his  wife  with  a  stick  no 
larger  than  a  man's  thumb  if  tbe  chastise- 
ment was  Inflicted  from  pare  malice;  that 
the  state's  witness  had  testified  that  the 
stick  used  on  this  occasion  was  four  or 
five  feet  long,  and  from  one  to  two  Inches 
in  diameter;  that,  while  it  was  indicta- 
ble for  a  husband  to  chastise  his  wife  with 
a  whip  or  stick  out  of  pure  malice,  a  bus- 
hand  has  nevertheless  a  right  to  cbasiise 
his  wife  for  the  purpose  of  correction; 
that  the  question  of  malice  must  be  deter- 
mined by  the  Jury,  who  must  take  into 
consideration  all  tbe  facts  and  circum- 
stances testified  to  by  witnesses  in  this 
case.  If  the  Jury  believe  the  testimony  of 
Severs,  the  J  ustlce  of  the  peace,  to  be  true,  he 
had  the  right  to  arrest  the  defendant,  and 
it  was  his  duty  to  have  done  so;  but,  if 
they  believe  the  witnessesforthedefendant, 
then  tlie  defendant  In  not  guilty.  There 
was  a  verdict  uf  guilty,  and  defendant 
submitted  n  motion  for  a  new  trial  upon 
tbe  following  alleged  errors;  "(1)  That 
the  court  refused  to  give  the  instructioDs 
prayed  tor,  and  in  charging  (2)  that  it 
was  a  question  of  malice  whether  a  man 
was  guilty  ot  chastising  his  wife;  (3) 
that .  the  presence  under  the  testimony 
was  a  sufilcient  presence  to  Justify  the 
prosecutor  in  making  the  arrest  without 
{b  warrant.  (4)  There  wan  no  evidence 
that,  it  tbe  defendant  McAfee  struck  bis 
wife,  it  was  done  with  malice."  The  mo- 
tion for  a  new  trial  was  overruled,  and 
the  defendant  appealed  from  the  Judgment 
rendered. 
Beilot  ClarkaoB  and  C.  H.  Dub,  tor  ap- 
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pellant. 
State. 


Tbe  Attomeiy  OeneraJ,  tor  the 


Atert,  J.,  (after  st&tiag  tbe  tacta  aa 
above.)  A  Justice  of  the  peace,  a  consta- 
ble, or  a  alierirt  can  iinquestiunably  arrest 
wlthoat  warrant  one  who  cummlts  a  fel- 
ony or  breach  of  the  peace  in  his  presence. 
State  V.  Hunter,  106  N.  C.  798, 11 S.  E.  Rep. 
866;  State  v.  Freeman,  86  N.  C.  683;  8 
Whart.  Crim.  Law,  §  2U27.  But  In  State 
T.  Hunter,  where  the  right  of  a  policeman 
to  arrest  under  tbe  provisions  ot  the  char- 
ter wlthoat  warrant  for  a  violation  of  a 
city  ordinance  was  declared  the  same  as 
in  casen  of  breaches  of  the  peace,  the  court 
say  that  "they  [policemen]  must  deter- 
mine at  their  peril,  preliminary  to  proceed- 
ing without  warrant,  whether  a  valid  or- 
dinance has  been  violated, "  and  that  tbe 
qnestlon  of  good  faith  on  tbe  part  of  an 
officer  comes  to  his  aid  only  where  he  Is 
resisted  in  making  a  lawful  arrest.  The 
mie  Is  different  when  arrests  are  made  by 
officers  for  felonies,  however,  because  rea- 
sonable ground  to  believe  a  felony  had 
been  committed  or  a  dangerous  wound 
inflicted,  is  sufficient  to  Justify  an  Qfficer 
In  arresting.  If  tbe  assault  with  the  stick 
described  was  committed  In  the  presence 
of  tbe  officer,  Severs,  and  he  was  known 
to  the  defendant  to  be  a  Justice  of  the 
peace.  It  was  not  unlawful  to  arrest  with- 
out Informing  the  offender  ot  tbe  nature  ot 
the  charge,  as  well  as  without  warrant. 
8  Wbart.  Crim.  Law,  §  2829.  We  concur 
with  the  Judge  below  In  the  view  expressed 
in  his  charge  that,  It  the  defendant  struck 
his  wife  with  the  stick  described  by  the 
witness  at  a  point  so  near  to  the  officer 
that  lie  could  distinctly  bear  what  was 
said,  and  the  sound  made  by  the  blow.  It 
would  be  considered.  In  law,  a  breach  of 
tbe  peace  In  bis  presence,  though  he  could 
not  at  tbe  time  actually  see  the  former, 
because  it  was  too  dark.  The  principal 
evil  intended  to  be  avoided  by  restricting 
the  right  to  arrest  to  breaches  of  tbe  peace 
committed  In  the  officer's  presence  was 
depriving  a  person  of  his  liberty  except 
upon  warrant  issued  on  sworn  informa- 
tion, or  upon  the  actual  personal  knowl- 
edge of  the  officer  that  the  offense  was 
committed.  The  reason  of  the  law  is  as 
fully  met,  therefore.  If  tbe  officer  heard 
enongh  to  satisfy  blra  that  tbe  law  was 
violated,  as  if  he  bad  acquired  the  Informa- 
tion through  his  sense  of  Slfcht.  He  In- 
curred the  risk  of  subjecting  himself  to  In- 
dictment for  assault,  If  the  defendant  did 
not  in  fact  strike  bis  wife  with  tbe  stick; 
and,  under  the  instruction  given  by  the 
court,  the  Jury  must  bave  found  that  the 
defendant  did  commit  an  assault  upon  his 
wife  with  the  same  stick  afterwards  drawn 
over  the  prosecutor.  Tbe  stick  that  was 
raised  over  tbe  bead  of  the  prosecutor 
was  a  piece  of  the  limb  of  a  sycamore 
tree,  from  four  to  five  feet  in  length,  and 
from  one  to  two  inches  thick.  There  was 
evidence  tending  to  show,  and  sufficient, 
it  seems,  to  satisfy  the  Jury,  that  the  de- 
fendant struck  his  wife  with  that  stick. 
Hhs  honor,  In  his  charge,  left  the  question 
of  striking  with  tbe  stick  to  the  Jury,  and 
made  the  guilt  of  the  defendant  dependent 
npon  it,  and  tbe  defendant  had  no  reason 


to  complain  of  such  instructloii.  State  ▼. 
Huntley.  91  N.  C.  617.  It  the  defendant 
raised  the  stick  described  in  striking  post- 
ure over  tbe  prosecutor's  head,  and  caused 
the  prosecutor  to  step  aside  to  avoid  an 
apprehended  blow,  it  was  an  assault. 
State  V.  Stalpman,81  N.  C.  518.  Tbere  was 
evidence  tending  to  show  that  the  de- 
fendant committed  an  assault — First,  up- 
on bis  wife  in  presence  of  the  prosecutor; 
and,  secoadly,  that  he  committed  an  as- 
sault upon  the  prosecutor,  who  was  at- 
temptins  to  arrest  him,  and  was  known 
to  the  defendant  to  be  a  peace  officer.  Tbe 
Jury  passed  upon  the  disputed  tacts.' 

There  Is  no  error,  and  the  Judgment  ir 
affirmed. 


OOT  N.  C.  646^ 

Herman  et «/.  v.  Watts. 

{.Suipreme  Court  of  North  CaroUna.    Deo.  IB, 
1890.) 

Pabtition— OwKLTT— PBEsnaraoK  OF  FATimn' 
— Vbnditioni  Exponas. 

1.  A  decree  of  partition  made  in  1801  bavlna 
charged  the  more  valuable  dividend  of  Isnd  with 
sums  specified  in  favor  of  the  less  valuable  ones, 
a  presumption  of  payment  of  such  oharge  arises 
after  10  years  from  January  1,  1870,  UDOer  Rev. 
Code  N.  C.  c.  65,  %  18,  providing  that  "ttie  pre- 
sumption of  payinent  or  satisfautloo  on  all  Judg- 
ments, decrees,  oontracts,  and  agreements  shall 
arise  vrithin  ten  years  after  the  right  of  action 
of  the  same  shall  have  acomed, "  and  Code  H.  0. 
1 137,  requiring  that  the  time  between  tlie  date 
of  the  decree  and  January  1,  1870,  shall  be  ez- 
eluded. 

8.  A  decree  of  partition  having  charged  the 
dividend  of  superior  value  with  a  sam  ot  money 
to  make  equality,  payment  must  be  enforced  \>j 
the  writ  of  venaitibni  ezponoi  granted  on  mo- 
tion or  petition  in  the  partition  proceedings,  and 
not  by  mdependent  action. 

8.  Code  N.  C.  I  Ml,  providing  that  all  suits, 
petitions,  and  other  proceedings  pending  In  the 
late  courts  of  pleas  and  quarter  sessions,  and 
not  determined  oy  final  Judgment,  and  all  cases 
wherein  anything  was  decreed  to  be  done  which 
has  not  been  done,  may  be  transferred  to  the  su- 
perior court  of  the  county,  which  shall  have 
power  to  make  all  such  order*  as  may  be  neoes  ■ 
sary  for  adjudioatlng  and  settling  the  same,  the 
superior  court  has  power  .to  issue  the  writ  ot 
venditioni  exponas  to  enforce  a  charge  on  the 
dividend  of  superior  value  made  by  8  decree  of 
partition  entei^  in  the  court  of  pleas  and  quar- 
ter sessions. 

Appeal  from  superior  court,  Alexander 
county ;  Connor,  Judge. 

It  appears  that  David  F.  Herman,  his 
three  brothers,  and  sister  were  tenants  in 
common  of  the  land  In  question,  and  other 
lands;  that  the  same  were  duly  parti- 
tioned among  them  under  proper  proceed- 
ings bad  in  the  court  of  pleas  and  quarter 
sessions  in  and  tor  the  county  of  Alexan- 
der, in  the  latter  part  of  the  year  1801 ; 
that  tbe  land  was  divided  Into  five  parts; 
that  lot  No.  1  was  allotted  to  David  F. 
Herman,  and  valued  at  $2,700;  that  this 
lot  was  charged  with  f360  In  favor  of  lot 
No.  3,  which  was  allotted  to  William  Her- 
man, and  also  with  $4i{4  in  favor  of  lot 
No.  4,  which  was  allotted  to  Leander  Her- 
man; that  afterwards  William  Herman 
died  Intestate,  and  without  issue,  never 
having  been  married;  that  his  said  broth- 
ers and  sidter  were  bis  heirs  at  law,  and 
shared  equally  in  the  charge  in  favor  of 
lot  No.  8  allotted  to  him  in  hto  life-time; 


Digitized  by 


v^oogle 


488 


SOUTHEASTERN  BEPOBTBB,  Vot.  12. 


(N.C. 


tbat  afterwards  tbe  said  David  F.  Her* 
man  died,  having  first  made  his  will, 
wblch  was  duly  proven,  in  which  be  de- 
vised the  lot  No.  1  BO  allotted  to  him  in 
bis  lUe-tlmc  to  the  defendant,  Watts,  who 
was  bis  wife  and  snrviving  widow,  and 
who  afterwards  intermarried  with  Reuben 
Watte,  who  afterwards  died;  that  after- 
wards Leander  Herman  died  intestate, 
never  baring  been  married,  and  his  snc- 
viving  brothers  and  sister,  and  tbe  only 
daughter  of  bis  deceased  brother,  David 
F.  Herman,  were  his  heirs  at  law,  and 
shared  equally  in  the  charge  apnn  the  said 
lot  No.  1,  in  favor  of  said  lot  Nu.  4.  This 
action  is  brought  by  one  of  the  surviving 
brothers  of  tbe  said  David  F.  Herman, 
and  by  the  surviving  sister,  against  the 
defendant,  who  was  tbe  widow  of  the  said 
David,  and  to  whom  he  devised  the  land 
designated  as  lot  No.  1.  It  is  alleged  sub- 
stantially as  above  stated,  and  that  the 
charge  of  $360  and  $434  on  the  last-meu- 
tloned  lot  No.  1  has  never  been  paid ;  that 
tbe  same  is  now  a  charge  upon  the-land, 
and  the  plaintiffs  demand  that  their  re- 
spective shares,  specified,  of  such  charge 
shall  be  paid  by  or  before  a  day  to  be 
specitied,  and  it  not  so  paid  then  that  the 
land  shall  be  sold,  etc.  Tbe  defendant  al- 
ieges  and  pleads  thattbe  said  charge  upon 
tlie  land  was  actually  and  fully  paid  and 
discharged  by  her  said  first  husband,  Da- 
vid F.  Herman,  in  bis  life-time ;  she  far- 
ther pleads  tbat,  more  than  28  years  hav- 
ing elapsed  since  tbe  plaintiffs'  alleged 
causu  of  actiqn  arose,  the  same  Is  conclu- 
sively presumed  to  be  paid ;  and  she  fur- 
ther pleads  that  more  than  10  years  have 
elapsed  since  the  final  judgment  and  de- 
cree in  the  said  partition  proceedings 
whereby  the  charge  was  established,  and 
that  the  same  is  therefore  presumed  to  be 
paid,  etc.  The  defendant  moved  to  dis- 
miss this  action,  upon  the  ground  that 
the  plaintiffs'  remedy  was  by  motion  for  a 
venditioni  exponas  in  the  particular  pro- 
ceedings now  in  the  superior  court  of  the' 
county  of  Alexander.  Tbe  court  denied 
the  motion,  and  the  defendant  excepted. 
The  defendant,  among  other  things,  re- 
lied upon  the  plea  of  payment,  and  the 
presumption  of  payment,  etc.  "The  conrt 
declined  to  submit  any  issue  involving  tlie 
presumption  of  payment  of  the  charge 
upon  the  land,  etc.,  or  to  instruct  the 
Jury  in  that  respect,  and  the  defendant  ex- 
cepted. There  was  a  verdict  and  Judg- 
ment for  the  plaintiffs,  and  the  defendant 
appealed  to  this  court. 

R.  D.  Burke  and  R.  Z.  Linney,  for  ap- 
pellant. Jones  &  Kerner,  A.  C.  Mcintosh, 
and  D.  M:  Furches,  tor  appellees. 

Merrimon,  C.  J.,  {after  staHagtbe  facta.) 
Tbe  decree  ut  the  late  conrt  of  pleas  and 
unarter  sessions  In  tbe  proceedings  for 
partition  mentioned,  charged  the  more 
valuable  dividend  of  land  designated  as 
No.  1,  and  allotted  to  David  F.  Herman, 
with  the  snm  of  money  specified  in  favor 
of  the  dividend  of  Inferior  value  desig- 
nated as  lot  No.  3,  and  allotted  to  Will- 
iam Herman ;  and,  likewise,  with  tbe  oth- 
er sum  of  money  spiecifled  in  favor  of  the 
other  dividend  of  inferior  value  designated 
as  lot  No.  4,  and  allotted  to  Leander  Her- 


man. The  sums  so  charged  were,  In  effect, 
debts  due  from  the  dividend — tbe  land 
itself— of  greater  value  in  favor  of  the  otb« 
er  dlTidends  ot  interior  value,  and  the  div- 
idend so  charged  was  alone  liable  tor  such 
debt.  The  person  to  whom  It  was  allot- 
ted in  the  partition  was  not  liable  person- 
ally for  the  same,  but  the  charge  directly 
affected  bis  property,  and  he  was  interest- 
ed to  see  tbat  the  nums  charged  were 
paid  to  the  dividends  ot  interior  value, 
so  that  the  charge  upon  his  land  might 
be  extinguished.  And  so,  also,  tbe  charges 
were  in  favor  ot  the  dividends  of  less 
value  mentioned,  but  for  the  benefit  of  tbe 
persons,  respectively,  to  whom  such  in- 
ferior dividends  were  allotted.  They  werff 
entitled  to  have  the  money  so  charged, 
and  to  enforce  tbe  payment  by  writ  of 
venditioni  exponas,  or  In  some  other  ap- 
propriate way.  There  was,  therefore,  a 
decree  of  tbe  court  directing  the  payment 
of  the  sums  of  money  specified  to  be  levied 
out  of  the  dividend  of  land  ot  superior 
value,  it  the  money  should  not  be  paid  by 
tbe  owner  thereof  to  the  persons,  tbe 
owners  ot  the  dividends  ot  Inferior  value. 
Tbe  decree  directed  the  paynfent  ot  mon- 
ey to  be  levied  out  of  the  land  upon  which 
it  was  a  charge  of  one  party  to  the  decree, 
it  tbe  money  shall  not  be  paid  by  him  to 
another  party  to  the  decree  entitled  to 
hav«  it,  and  so  entitled  by  virtue  of  the  de- 
cree. "The  persons  under  whom  the  plain- 
tiffs claim,  and  whon.  they  represent,  were 
parties  to  and  entitled  to  have  tbe  snraa 
of  money  specified  In  tbe  decree  mentioned, 
and  they  respectively  might  have  enforced 
their  right  in  the  way  designated  while 
they  lived;  and  the  plaintiffs,  succeeding 
to  their  lights  in  part,  might  have  en- 
forced the  same  as  to  themselves,  after 
they  died.  They  were  directly  interested 
In  the  decree  and  having  It  enforced  ac- 
cording to  law,  and  money  due  them  un- 
der it  paid.  Tlie  decree,  therefore,  comes 
within  the  statute  applicable,  (Rev.  Code, 
c.  65,  §  18,)  which  provides  that  "the  pre- 
sumption of  payment  or  satisfaction  on  all 
Judgments,  decrees,  contracts,  and  agree- 
ments had  or  made  shall  arise  within  ten 
years  after  tbe  right  of  action  of  the  same 
shall  have  accrued,  under  the  same  rules 
which  now  prevail. "  Tbe  decree  In  ques- 
tion might  have  been  enforced  at  any 
time  next  after  the  term  of  the  court  at 
which  it  was  granted  and  entered.  Noth- 
ing appears  to  the  contraiy.  Excluding, 
as  required  by  the  statute,  (Code,  §  137.) 
tbe  time  that  elapsed  next  after  the  decree 
prior  to  tbe  Ist  day  of  January,  1870,  much 
more  than  10  years  elapsed  after  the  last- 
mentioned  day  before  the  present  action 
began.  The  statute  above  recited,  there- 
fore, raised  the  presumption  that  the  de- 
cree as  to  the  sums  of  money  charged  up- 
on the  dividend  of  land  No.  1  owned  by 
the  defendant  had  been  paid  or  satisfied. 
Such  presumption  was  not  conclusive. 
The  plaintiffs  had  the  right  to  prove  tbe- 
contraiy,  bat  the  burden  of  proof  was  up- 
on them.  Hence,  the  court  should  have 
instructed  the  Jury  that,  as  It  appeared 
that  more  than  10  years  had  so  elapsed, 
the  presumption  was  that  the  decree  bad 
been  paid  or  satisfied  as  to  the  sums  of 
money  claimed  under  and  by  virtue  ot  it,. 
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anless  the  plaintiffs  should  dhow  the  con- 
trary.   It  wan  insiiited  for  the  plaintiffs 
that  the  statute  of  presumption  of  pay- 
ment above  applied  does  not  refer  to  or 
embrace  decrees  of  partition  and  chargea 
npon  the  land  for  equality,  and  RutRn  v. 
Cox,  71  N.  C.  253.  was  cited  as  authority 
in  support  of  that  contention.    That  case 
does  not  so  decide.    In  the  course  of  the 
opinion    It   was  said,  obiter:  "And  the 
aame  aathoritles  [those  there  cited]  hold 
that  there  is  no  bar  by  the  statute  of  lim- 
itations or  presumptions  in  such  cases,"— 
that  Is,  as  to  charges  upon  land  to  make 
equality  in  partition.    But  the  cases  cited 
do  nutdecide  that  the  statute  of  presump- 
tion of  payment  does  not  apply,  but  they 
— some  of  them — simply  decide,  and  very 
properly,  that  the  statute  of  limitations 
idoee   not  apply  in  such  cases.    Clearly,  at 
the  time  these  decisions  were  made,  there 
'was  no  statute  of  limitatlo'ns  applicable  in 
such  cases.    Although  it  has  not  been  ex- 
pressly decided   in  any  case  within  our 
icnowiedgre  that  the  statute  of  i>resnmp- 
tlon  of  payment  applied.  It  was  stronfcly 
implied  In  Sutton  v.  Edwards,  5  Ired.  £q. 
425,  that  it  did.    In   that  cara  It  was  ex- 
pressly held  that  the  statute  of  limitations 
did  not  apply,  but  Nash,  J.,  said:    "The 
presumption-  of  payment,  under  the  cir- 
cumstances of  the  case,  does  not  arise. 
•    *    *    There  is.  then,  no  point  of  time 
fixed  by  the  evidence  when  the  presump- 
tion   of    payment    could    arise."    In    Ex 
parte  Walker,  ante,  186.  (decided  at  the 
present  term.)  we  have  decided  that  the 
statute  of  presumption  of  payment  there 
invoked  was  rebutted;  the  court  found, 
as  a  fact,  that  the  charge  upon  the  land 
bad  not  been  paid.    The  statute  Is  broad 
and  comprehensive  in  Its  terras  and  pur- 
pose, and  we  can  see  no  Just  reason  why 
it  should  not  apply  to  decrees  directing 
the  payment  of  mon^y  in  making  equality 
in  partition  cases.    Indeed,  there  are  ob- 
vious reasons  of  ]ustic>e  and  policy  strong- 
ly suggesting  that  they  should. 

Whatever  may  have  been  the  method 
of  procedure  and  practice  in  enforcing  the 
charge  of  4noney  upon  the  dividend  of 
land  of  superior  value  to  make  equality 
In  partition  cases,  It  Is  well  settled,  under 
the  present  method  of  civil  procedure, 
that  it  should  be  done  by  the  writ  of  vei»- 
dityony  exponas,  granted  upon  application 
by  motion  or  petition  In  the  proceeding 
made  by  the  party  or  parties  interested. 
Such  method  is  orUerLr,  prompt,  and  eco- 
nomical, and  should  be  observed,  unless 
in  possible  cases  involving  complicated  lit- 
igation. Waring  V.  Wadsworth,  80  N. 
C.  345;  Halso  v.  Cole.  82  N.  0. 161;  Turpin 
V.  Kelly.- 86  N.  C.39D;  Dobbin  v.  Rex,  106  N. 
C.  444.  11  S.  E.  Kep.  260;  Meyers  v.  Rice, 
ante,  66,  and  Ex  parte  Walker,  ante,  1.S6, 
(decided  at  the  present  term.)  Therecords 
and  papers  of  all  actions  and  proceedings 
of  the  lute  court  of  pleas  and  quarter  ses- 
sions of  the  county  of  Alexander,  when  the 
court  was  abolished,  were,  by  statutory 
provision,  re<iuired  to  be  deposited  in  the 
superior  court  or  that  county,  and  the 
statute  (Code,  §  944)  provides  that  "aU 
suits,  petitions,  and  other  proceedings 
pending  in  the  late  courts  of  equity,  and 
the  late  courts  of  pleas  and  quarter  ses- 


sions, and  not  determined  by  final  Judg- 
ment or  decree,  and  all  cases  wherein  any 
act  was  decreed  to  be  done,  or  deed  to  be 
executed,  and  said  act  was  not  done  nor 
deed  executed,  may  be  transferred  to  the 
superior  court  of  the  county  In  which  they 
were  pending,  at  the  instance  of  any  party 
Interested.  And  said  superior  court  shall 
have  power  to  make  all  ordern.  Judgments, 
and  decrees  as  shall  be  necessary  for  final 
adjudicating  and  settling  the  same."  The 
purpose  of  tblsstatutory  provision  was  to 
embrace  cases  like  the  present  one.    The 

ElaintilTs,  seeing  that  the  decree  had  not 
een  performed  in  respect  to  the  charges 
upon  the  land,  should  have  made  sum- 
mary application  to  the  court  to  have  the 
partition  proceedings  transferred  to  the 
superior  court, — that  is,  to  have  the  same 
brought  forward  and  docketed  In  the  su- 
perior court,  and  then  ha  ve  moved  upon 
notice  to  the  defendant  for  the  writ  of 
venditioni  exponas.  Upon  the  motion  the 
Issue  as  to  payment  could  have  been  raised 
easily,  as  in  case  of  a  motion  for  execution 
upon  a  Judirment  that  has  bernme  dor- 
mant, and  the  Judgment  debtor  alleges 
that  the  Judgment  has  been  paid,  or  raises 
any  other  proper  defense.  The  present 
method  of  civil  procedure  does  not  toler- 
ate, much  less  euconrage,  unnecessary  ac- 
tions. L(mg  V.  Jarratt,  94  N.  C.  448; 
Knott  V.  Taylor,  99  N.  C.  511.  6  8.  E.  Rep. 
788;  Wilson  v.  Chichester,  ante,  139.  (de- 
cided at  this  term,)  and  the  cases  there  cit- 
ed. The  counsel  for  the  plalutlffs  insisted 
that  the  partition  proceeding  was  ended, 
— that  a  final  Judgment  therein  had  been 
entered, — and  therefore  the  plaintiff  could 
not  have  the  remedy  by  motion  therein. 
It  is  true  that  the  rights  of  the  parties 
had  been  settled,  and  the  merits  of  the 
subject-matter  of  the  proceeding  had  been 
determined  by  a  final  decree,  and  no  mo- 
tion could  be  entered  to  disturb  that  de- 
cree unless  for  irregularity,  but  the  final 
decree  had  not  been  enforced,  and  it  was 
orderly  and  proper  to  take  any  appropri- 
ate steps  In  the  proceedings  subsequent  to 
that  decree  to  enforce  it.  This  is  always 
done  when  need  be.  The  final  Judgment 
must  be  enforced  ordinarily  In  the  pro- 
ceeding' or  action;  certainly  in  special 
proceedings.  We  are  therefore  of  opinion 
that  the  action  should  have  been  dls- 
mlsped,  and  that  the  court  erred  in  de- 
nying the  motion  to  dismiss  the  same. 
To  the  end  that  the  judgment  may  be 
reversed,  and  the  motion  to  dismiss  the 
action  allowed,  let  this  opinion  be  cer- 
tified to  the  superior  court.  It  is  so  or- 
dered. 

~  Om  N.  C.  944) 

State  v.  Herrbll  et  al. 

ISvmvne  Court  of  North  Carolina.    Dec.  1& 
1890.) 

APFRAT— SaLV-DBniNSS— ISISTKnOTIOHB. 

1.  On  ai)  indictment  for  an  affray  for  flfbtlng 
in  a  public  place,  the  testimony  of  a  party  thereto 
of  bis  apprenenaion  of  danger  to  himself  and  sona 
when  he  saw  the  other  parties  two  miles  away, 
and  of  his  grounds  for  such  apprehenbion,  is  Im- 
material, as  it  does  not  show  that  he  or  his  sons 
fought  only  In  their  own  defense. 

2.  Mor  could  the  belief  of  such  par^  in  the 
course  of  the  conflict  tlkat  he  and  hia  aona  were 
about  to  be  sltot  or  softer  great  bodily  harm  pravo 
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that  he  and  th«y  fougbt  only  In  their  own  de- 
tense. 

8.  Evidence  that  the  ligbt  terminated  when 
the  other  parties  were  wounded  and  fled,  that 
■aid  father  and  his  sons  porsaed  them,  and 
shouted  to  the  wounded  men  ■*to  stop,  and  shoot 
it  out  like  men, "  was  competent,  as  showing  their 
wiUinmess  to  fight  and  prolong  the  conflict 

4.  The  father  and  his  sons  being  charged 
only  with -an  affray,  it  was  sufficient  tor  the  court 
to  charge  that  they  had  the  right  to  fight  in  their 
own  defense,  and  in  defense  of  each  other,  with- 
out going  into  any  explanation  as  to  when  a  party 
being  assaulted  with  felonious  intent  should  re- 
tread or  when  he  might  stand,  and  fight  and  kill 
•lis  assailant 
Atibt,  J.,  dissenting. 

Appeal  from  soperlor  court,  Bfitcbell 
county;  Bynum,  Jailge. 

The  evidence  tended  to  prove  that  Will- 
lam  Cox,  now  deceased,  and  Jaaien  HIvIkc, 
on  one  side,  and  the  appellants,  on  the 
opposite  side,  engaged  In  a  dangerous 
fight  with  guns  and  pistols.  All  of  the 
parties  except  Cox  were  indicted  for  an 
affray,  and  pleaded  not  guilty.  The  ap- 
pellantM  contended  that  they  fought  only 
in  defense  of  themselves,  and  did  no  more 
than  they  might  lawfully  do  in  that  re- 
spect. On  the  trial,  there  was  evidence 
tending  to  prove  that  all  the  parties 
fought  willingly,  the  appellants  success- 
fully, and  wounding  both  their  oppo- 
nents. The  appellant  Cllnguian  Herrell 
was  examined  as  a  witness  on  his  own 
behalf  and  that  of  bis  co-appellants,  who 
are  his  sons.  He  was  examined  at  length, 
and  particularly  he  offered  to  testify  that 
the  parties  fought  at  the  house  of  Neely 
Campbell;  that  he  first  saw  Cox  and  Siv- 
ige  two  miles  from  that  place,  going  in  the 
direction  of  it;  that  he  apprehended  their 
purpose  In  going  up  that  way,  branrllsh- 
Ing  their  pistols.  He  further  proposed 
to  give  what  knowledge  he  had,  and 
the  grounds  of  his  apprehension  of  their 
purpose;  to  state  that.  In  the  forenoon  of 
same  day,— the  day  of  the  fight,— he 
saw  tbero  and  others  flourishing  their  pis-, 
tola;  that  his  brother  Informed  bim  that 
they  threatened  his  sons,  and  were  pursu- 
ing them  to  kill  them ;  that,  in  conse- 
quence of  this  Information  and  what  he 
saw,  he  hastened  to  find  his  sons,  to  pre- 
vent a  difficulty,  and  save  his  boys.  The 
solicitor  for  the  state  objected  to  the  art- 
mlsBlon  of  the  proposed  evidence.  The 
court  sustained  the  objection,  and  the  ap- 
pellants excepted.  The  appellants  further 
pn>posed  to  ask  the  witness  this  question, 
and  obtain  an  atflrmatlve  answer  to  the 
same:  "When  yon  fired  a  shot,  did  yon 
believe  you  and  your  boys  were  In  danger 
of  great  bodily  harm  or  death?"  Objec- 
tion by  solicitor  sustained  by  the  court, 
and  exception  by  the  appellants.  There 
was  a  verdict  of  guilty,  and  judgment 
thereupon  against  the  defendants,  from 
which  they  all  except  Sivige  appealed  to 
this  court. 

W.  H.  Maloae,  for  appellants.'  The  At- 
toraey  General,  for  the  State. 

Mrrrimon,  C.  J.,  (after  Btating  the  facta 
as  above.)  The  testimony  proposed  by 
the  appellants,  and  rejected  by  the  court, 
was  irrelevant  and  Immaterial.  They  and 
others    were   indicted    for   an    affray  for 


fighting  together  In  a  public  place,  to  the 
terror  of  tne  good  citisens  of  the  state 
thereabout.  The  evidence  rejected  could 
not  prove  that  they  did  ordid  not  so  fight, 
nor  could  it  prove  that  they  fought  only 
In  their  own  defense.  The  npprehensluna 
of  the  witness  and  the  grounds  of  them 
did  not  enter  Into  and  make  op  an  ele- 
ment or  give  quality  thereto  of  the  offense, 
nor  did  these  at  all  relieve  him  and  hla 
sons  from  guilt.  It  they  fought  as  charged. 
Evidence  of  what  was  done  or  attempted 
to  tie  done  or  said,  or  what  was  not  done 
or  not  said,  by  the  parties  at  the  time 
of  the  fight,  Just  before  It  begun,  during 
Its  progress,  and  just  at  Its  close,— such 
things  as  made  part  of  the  rea  gesta),— 
was' pertinent  and  relevant  to  prove  the 
offense  charged,  or  the  innocence  of  the 
parties.  As  to  that  offense,  no  matter 
what  may  have  been  their  intent,  or  the 
provocation  to  them,  or  their  fears  or  ap- 
prehensions If  they  fought  otherwise,  than 
on  the  defensive,  such  evidence  might  be 
pertinent  and  important  in  ttome  classes 
of  cases.  This  is  not  one  of  them.  State 
V,  Norton,  82  N.  C.  628;  State  v.  Downing, 
74  N.  C.  184.  Nor  could  the  bell^  of  the 
witness.  In  the  course  of  the  confitct,  that 
he  and  his  sons  were  about  to  be  shot 
or  suffer  great  bodily  harm,-  prove  that 
he  and  they  fought  only  In  their  own  de- 
fense. However  fiercely  and  aggressively 
he  might  have  joined  In  the  fight,  he  might 
have  had  such  belief,  but  this  would  not 
prove  that  he  was  on  the  defenRlve.  The 
surrounding  facts  and  circurostancefl,  not 
his  simple  belief,  constituted  evidence  to 
show  that  he  flried  his  gun,  not  as  an  act- 
ive aggressive  participant  In  the  fight,  but 
only  on  the  defensive. 

A  witness  for  the  state  testified,  the  ap- 
pellants objecting,  that  the  fight  termi- 
nated when  Cox  and  Slvlg^e  werewonuded 
and  fled;  that  two  of  the  api>ellant8  w«« 
going  pretty  fast  In  the  direction  of  them, 
when  he  stopped  them ;  that  one  of  them 
had  his  gun,  and  they  cried  out  after  the 
wounded  men  "to  stop  and  shoot  it  out 
like  men."  This  evidence  was  competent, 
certainly  as  to  the  appellants  who  pnr- 
s.ued  the  wounded  men,  because  it  tended 
to  show  their  willingness  to  fight,  and  to 
prolong  the  conflict,  though  their  adver- 
saries were  disabled. 

The  appellants  requested  theconrt  to  in- 
struct the  jury  sppclally  that  a  man  has 
a  right  to  defend  himself  when  attacked, 
to  repel  force  by  force;  that,  when  at- 
tacked with  felonious  intent,  he  is  not 
bound  to  fly,  but  may  stand,  mid  fight  and 
kill  his  assailant,  if  necessary,  etc;  that  a 
man  may  take  his  adversary's  life, 
whether  the  daneer  Is  real  or  not,  if  the 
danger  is  apparently  so  imminent  as 
that  a  prudent  man  might  suppose  him- 
self in  such  peril  as  to  deem  it  necessary  to 
kill,  etc.  The  court  declined  to  give,  in 
terms,  the  instructions  asked  for,  but  we 
are  of  the  opinion  that  it  gave  the  sub- 
stance of  so  much  thereof  as  the  appel- 
lunts  were  entitled  to  have.  This  is  not 
a  case  In  which  It  became  necessary  or 
proper  to  enter  Into  an  explanation  ol 
the  law  in  respect  to  assaults  with  felo- 
nious intent,  and  point  out  when  a  party 
shall  retreat,  or  when  he  mav  stand,  and 
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UrM  and.  kill  his  aBsallant,  etc.  The  of- 
fense cliartJ^M  is  a  simple  allray,  which,  as 
the  evidence  showed,  waa  a  Beriuus  one. 
The  court  gave  the  jnry  full,  fair,  and  In- 
telligent InstructionB.  As  to  the  appel- 
lants, and  a  party  who  was  acquitted,  it 
told  them,  among,  other  things,  that 
"the  mere  presence  of  a  man  at  adifiiculty 
is  not  sufficient  evidence  of  aiding  and  en- 
couraging, but,  being  present,  they  mast 
do  or  say  something  tending  to  aid  or  en- 
courage the  parties  fighting. "  It  told  the 
Jury  repeatedly  and  plainly  that  the  ap- 
pellants had  the  right  to  fight  In  their 
own  defenpe,  and,  being  lather  and  sons, 
they  had  the  right  to  flght  in  defense  of 
each  other.  It  directed  the  attention  of 
the  jury  to  the  evidence,  Its  purpose  and 
application,  and  told  them  that  some  of 
the  parries  might  be  guilty,  and  others 
not  guilty.  The  latter  part  of  the  Instruc- 
tions ^  obviously  had  particular  reference 
to  the  father,  and  the  party  acquitted,  be- 
cause, while  there  was  evidence  tending 
strongly  to  prove  the  father's  guilt,  there 
was  other  evidence  tending  not  so 
strongly  to  show  his  innocence.  The  ap- 
pellants had  no  just  grounds  of  complaint 
at  the  instructions  the  court  gave  the 
jury,  and  it  was  sufficiently  comprehen- 
sive to  embrace  e^ery  material  aspect  of 
the  case.  We  may  add  that  the  exception 
simply  "to  the  charge  as  given  "  is  too  in- 
definite, and  In  effect  no  exception.  Judg- 
ment affirmed. 

ATBBT,  J.,  dissents. 

nW  N.  O.  948)  ~~~" 

State  v.  Campbki,!,. 

(Supreme  Court  of  North  CaroUtM.    Deo.  ii, 
1890.) 

MiasuixAjtOBS— Abbbst  witbout  Wabrakt— 

HOIIICIDB. 

1.  Under  the' provisions  of  Code  N.  C.  i  1125, 
tiiat  every  person  snmmoned  by  a  justice  "to  aid 
in  sappressing  any  riot,  rout,  unlawful  assem- 
bly, aflrsy,  or  other  breach  of  the  peace,  or  to 
arrest  the  persons  engaged  in  the  commission  of 
■neb  oSenses,  to  prevent  the  commission  of  any 
felony  or  larceny  which  may  be  threatened  or 
begun,  shall  do  so, "  after  such  offenses  have 
been  committed,  and  the  offenders  have  dispersed, 
a  private  person  has  no  authority  to  arrest  one  of 
such  offenders  on  the  mere  order  of  a  justice,  but 
he  is  required  to  have  a  warrant. 

a.  One  attempting  to  make  such  arrest  with- 
oot  a  warrant  immediately  becomes  a  trespasser, 
and  maybe  resisted  without  giving  him  any  right 
to  shoot  the  person  whose  arrest  ia  sought. 

Appeal  from  superior  court,  Mitchell 
county;  Bynum,  Judge. 

The  prisoner  Is  indicted  for  the  marder 
of  Milbnrn  Cox.  Upon  his  arraignment 
he  pleaded  notgnilty.  On  the  trial  the  evi- 
dence material  to  be  stated  here  was  sub- 
stantially as  follows:  Several  bnnrs  be- 
fore the  homicide  in  question,  the  deceased 
and  another,  both  of  them  disorderly  and 
violent  men,  on  one  side,  had  engaged 
with  Beveral<other  persons,  on  the  uppos- 
Ing  side,  in  a  dangerous  affray,  both  sides 
usinK  guns  and  pistols.  The  deceased 
and  bis  associate  fired  their  pieces  repeat- 
edly at  the  opposing  party  without  effect, 
but  the  latter  fired  their  pieces  upon  the 
former,  wounding  them  severely,  where- 
npon  tiiey  gave  way  and  fled,  the  deceased 


biding  himself  la  the  woods,  and  bis  as- 
sociate taking  refuge  In  a  house  not  a 
great  way  from  the  scene  of  the  affray,  and 
there  having  bis  wounds  dressed.  1'he  de- 
ceased, in  the  course  of  a  few  boura,  left 
the  woods,  went  to  the  house  of  a  person 
not  far  from  that  of  the  justice  of  the 
peace  presently  to  be  mentioned,  and  bad 
bis  wounds  dressed,  and  determined  to  go 
to  his  home  two  or  three  miles  distant. 
He  was  admonished  not  to  go  down  the 
road,  lest  he  might  be  killed.  Uesworevio- 
lenty  that  he  would  go  down  the  road, 
saying  that  he  was  notable  to  walk  across 
the  mountain.  A  person  present  consent- 
ed to  take  him  home  behind  him  on  a 
horse,  and  they  presently  started  on  the 
way  to  his  home.  They  had  gone  bat  a 
short  distance  when  they  came  in  view  of 
a  justice  of  the  peace  and  several  other 
persons,  when  the  justice  of  the  peace,  with- 
out issuing  a  warrant,  orally  summoned 
the  prisoner  and  others  there  present  to 
go  and  arrest  the  deceased  as  an  alfray- 
or  who  was  going  on  his  way,  and  having 
on  his  person  a  pistol.  The  prisoner  at 
first  hesitated  to  go,  but  presently  he  and 
another  followed  on  after  the  deceased, 
and  soon  overtook  him,  at  a  place  where 
he  had  stopped,  and  was  telling  a  person 
of  the  affray  and  his  wound.  The  pris- 
oner testifying  in-  his  his  own  behalf, 
among  other  things,  said:  "I  went  on 
down.  Kept  in  sight  of  him.  Sometimes 
h<>  was  not  in  sight.  Most  ot  the  time 
we  were.  When  I  overtook  the  deceased, 
[Cox,]  he  was  riding  behind  Wilson  Short. 
Was  on  a  horse  behind  him.  They  were 
talking  to  George  Brown.  Laid  my  hand 
on  Cox,  and  said :  'Consider  yourself  un- 
der arrest.'  Hesald,'Hold  on, 'and  jumped 
off  his  horse  on  further  side  from  me.  As 
he  was  getting  off,  I  told  him :  'I  was  de- 
puted as  an  officer  by  Squire  Wise  to  ar- 
rest you  and  take  you  back,  and  you  must 
go.'  Then  I  walked  around  the  horse  after 
him,  and  when  I  got  round  I  grabbed  him 
by  the  arm,  and  he  jerked  loose  from  me, 
and  I  grabbed  ar  him  again  and  caught 
him  about  the  waistband  of  his  pant8,and 
he  drew  his  pistol  with  bis  left  hand  up  on 
to  his  right  arm,  bearing  on  me.  I  told 
him  to  '^Stop!  Stop!'  He  walked  three 
or  four  steps  sidling,  turning  his  left  side 
to  me,  and  then  he  turned  with  his  right 
side,  and  snapped  his  pistol  straight  at 
me.  I  told  him  to  stop  then  again.  He 
turned  at  once  and  then  around  the  other 
way  on  me  again,  and  then  I  fired.  When 
I  shot,  deceased  bad  his  pistol  held  back 
with  his  left  hand  pointed  nt  me.  At  the 
time  I  shot,  I  thought  and  believed  1  was 
likely  to  be  killed  or  suffer  by  bis  acts  and 
conduct."  The  deceased  then  moved  off 
hastily  a  few  yards,  fell  to  the  ground, 
and  at  once  died.  It  was  admitted  by 
the  prisoner  that  he  shot  and  killed  the 
deceased,  and  that  the  only  anthority  he 
had  to  arrest  him  was  a  verbal  deputa- 
tion made  by  a  justice  of  the  peace.  The 
prisoner  relied  upon  the  statote  (Code,  § 
1125)  conferring  powers  on  justices  of  the 
peace  and  others  to  arrest  persons  violat- 
ing the  law,  etc.,  and  asked  the  court  to 
instruct  the  jury  "that,  if  they  believed  the 
evidence  of  the  prisoner's  witness  and  lils 
own  evidence,  the  justice  of  the  peace  hod 
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Jniisdlctlon  and  power,  under  tbe  facts 
and  clrcumatances  o{  the  case,  to  confer 
upon  the  prisoner,  by  verbal  dpputation 
or  order,  authority  to  arrest  the  deceased, 
and  the  prisoner  was  warranted  in  using 
force  Buttlclentto  overcome  resistance,  and 
arrest  blm;  and  that,  it  it  was  necessary 
to  1(111  the  deceased  In  order  to  overcome 
such  resistance,  and  make  tbe  arrest,  the 
prisoner  was  justified  or  excusable,  and 
should  be  acquitted."  The  court  refused 
to  ^ve  such  instructions,  and  instructed 
the  jury  "that  the  Justice  of  the  peace  was 
not  possessed  of  jurisdiction  nr  power, 
under  the  facts  or  circnnistances  disclosed 
by  the  evidence,  to  authorlxe  tbe  prisoner, 
by  verbal  deputation  or  order,  to  arrest 
the  deceased;  and  tbat  in  no  view  of  the 
evidence  for  tbe  prisoner  was  he  Justified 
in  taking  the  life  of  the  deceased."  The 
prisoner  excepted.  There  was  a  verdict 
of  manslaughter,  and  judgment  against 
the  prisoner,  from  which  he  appealed  to 
this  court. 

W.  H.  Malone,  for  appellant.  Tbe  At- 
torney General,  for  the  State. 

Mbrrimon,  C.  J.,  {after  stating  Ibe  facta 
as  above.)  Thedeceased  was  not  charged 
nor  chargeable,  so  far  as  appears,  with 
any  felony.  Uis  participation  in  the  af- 
fray a  few  hours  before  be  was  slain, 
would  render  him  chargeable  with  simply 
a  misdemeanor.  And  so.  also,  it  he  and 
his  associate  disturbed  the  peace  and  quiet 
of  the  neighborhood  simply  by  their  loud 
and  boisterous  threats,  cursing,  and  dis- 
orderly conduct,  and  If  he  had  about  his 
person  a  concealed  weapon  at  the  time  the 
prisoner  undertook  to  arrest  him,  be 
would  only  be  chargeable  with  a  misde- 
meanor. The  prisoner,  a  private  person, 
bad  no  authority  to  arrest  the  deceased 
tor  a  riot,  rout,  affray,  or  other  breach  of 
the  pence,  without  a  proper  warrant  an- 
thorizing  such  arrest  directed  to  him  as 
allowed  by  tbe  statute,  (Code,  §  121»,)  un- 
less he  was  present  at  the  time  of  the  per- 
petration of  such  offense;  nor  could  a  Jus- 
tice of  the  peace,  by  bin  merely  verbal  or- 
der or  command,  confer  upon  him  such 
authority;  nor  could  he  have  authority  to 
arrest  blm  for  a  mere  misdemeanor  other 
than  such  as  those  Just  mentioned,  wllh- 
out  such  warrant.  The  statute  (Code, 
§  1124)  prescribes  that  "every  person  pres- 
ent at  any  riot,  rout,  affray,  or  other 
breach  of  the  peace, shall  endeavor  to  sup- 
press and  prevent  the  same,  and,  if  neces- 
sary for  that  purpose,  shall  arrest  the 
offenders : "  that  is,  if  need  be,  in  such  case 
the  private  person  shall  arrest  the  offend- 
ers, and  take  them  before  a  proper  officer, 
to  the  end  he  may  issue  a  proper  warrant 
tor  and  deal  with  them  according  to  the 
law  in  such  cases.  The  purpose  is  to  make 
It  the  positive  duty  of  every  person  pres- 
ent at  any  such  breaking  of  tbe  peace  to 
Interpose  and  endeavor  to  suppress  and 
prevent  the  same.  Hence,  if  one  make  an 
arrest  in  such  case  in  good  faith,  he  will 
not  be  a  trespasser.  On  the  contrary,  he 
w*U  be  encouraged  and  protected  in  the 
nse  of  all  proper  means  to  suppress  such 
breaches  of  the  peace,  and  in  bringing  the 
offenders  before  proper  officers,  to  be  dealt 
with  as  the  law  directs.   In  case  of  felonies, 


however,  a  private  person  may  arrest  tbe 
felon  without  a  warrant,  and  it  Is  bis  duty 
to  do  so  if  be  is  present  at  the  time  it  la 
committed.  In  such  case  be  may  and 
ought  to  arrest,  and,  as  soon  as  prac- 
ticable, take  him  before  a  proper  officer, 
to  the  end  be  may  be  duly  held  to  answer 
for  the  offense.  In  such  case  tbe  private 
person  would  not  be  Justified  unless  a  fel- 
ony bad  actually  been  committed-  It  is 
better  and  safer  to  obtain  a  warrant  when 
this  may  be  promptly  done.  State  v. 
Roane,  2  Oev.  58;  Brockway  v.  Crawford, 
8  Jones.  (N.  C.)  433;  State  v.  Bryant, 66 N. 
C.  827;  State  v.  Sbelton,  79  N.  C.  605;  Neal 
V.  Joyner,89  N.C.287;  1  Hale,  P.  C.  687, 
688;  1  Chit.  Grim.  Law,  17  etseq.;  4  Bl. 
Comm.  293. 

It  is,  however,  insisted  with  great  earn- 
estness that  the  statute  (Code,  S  11 25;  con- 
ferred upon  the  Justice  of  the  peace  power 
to  summon  the  prisoner  to  arrest  tbe  de- 
ceased, as  he  undertook  to  do.  We  think 
this  contention  is  unfounded ;  that  it  is 
not  warranted  by  a  Just  interpretation  of 
the  statute,  or  by  the  facts  of  tbe  case. 
The  section  of  the  statute  cited  provides: 
**  Every  person  summoned  by  a  judge.  Jus- 
tice, mayor,  intendent,  chief  officer  of  any 
incorporated  town,  sberlB,  coroner,  or 
constable,  to  and  in  suppressing  any  riot, 
rout,  unlawful  assembly,  affray,  or  other 
breach  of  the  peace,  or  to  arrest  the  per- 
sons engaged  in  the  commission  of  sucb 
offenses,  or  to  prevent  the  commission  of 
anyfeiony  or  larceny  which  maybe  threat- 
ened or  begun,  shall  do  so."  Th^s  provis- 
ion has  reference  to  cases  when  the  offenses 
mentioned — not  every  misdemeanor — are 
actually  being  perpetrated,  going  on  to 
completion;  or  where  they  are  imminent, 
about  to  be  perpetrated.  In  sucb  emer- 
gency, it  is  tbe  duty  of  the  ofUcera  specified 
to  suppress  and  prevent  the  offenses,  and 
arrest  the  offenders.  In  so  discharging 
sucb  duties,  tbey  are  not  necessarily  left 
alone;  tbey  may  and  ought,  when  need 
be,  to  summon  any  person,  whether  tben 
present  or  not,  to  aid  them.  This  statnte 
makes  It  imperative  on  the  person  so  sum- 
moned to  aid,  whether  he  be  present  ajt 
the  perpetration  of  the  offense  when  sum- 
moned or  not.  It  is  tbe  duty  of  every  per- 
son, when  summoned,  to  aid  In.  tbe  resto> 
ration  and  preservation  of  the  public  peace, 
and  to  prevent  a  breach  of  it.  As  to  those 
persons  present  when  such  offenses  are 
being  perpetrated,  it  is  their  duty  to  in- 
terfere, and,  if  need  be,  without  warrant 
arrest  the  offending  parties.  Code,  §  1124. 
But  it  is  no  part  of  the  purpose  of  the  sec- 
tion of  the  statute  above  recited  to  confer 
upon  the  officers  therein  specilied  author- 
ity to  summon  and  empower  private  per- 
sons, after  the  offenses  mentioned  have 
been  committed,  and  the  offenders  have 
dinpersed  and  gone  away,  to  go  out  after, 
and  arrest  them  without  warrant.  The 
statute  does  not  so  provide  In  terms, 
nor  is  there  anything  In  it  that  can  bear 
sucb  interpretation.  Kucb  exercise  of 
power  does  not  at  all  come  within  its  par- 
pose,  nor  is  there  any  reason  why  it 
should.  After  the  offense,  the  emergency 
requiring  sucb  prompt  and  summary  ac- 
tion bad  passed  by,  and  the  Justice  of  tbe 
peace  or  other  proper  officer  should,  open 
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appropriate  affidavit,  iBirae  a  state  war- 
rant for  the  offt-nders  directed  to  the  sber- 
10,  or  other  appropriate  officer,  or.  If  none 
can  be  conreniently  found,  then  to  a  pri- 
vate person,  who  would  in  that  case  thus 
be  fully  empowered  to  make  the  arrest, 
giving  notice  of  the  warrant,  and  his  au- 
thority. The  private  person  would  thus 
have  lilie  authority  with  the  Rherifl.for  the 
specified  purpose,  and  be  might,  in  case  of 
resistance  by  the  person  to  be  arrested, 
use  such  force  as  would  be  necessary  to 
malce  the  arrest,  but  in  case  the  latter 
should  flee,  the  offense  being  a  misdemean- 
or, he  would  not  be  JuBtified  in  killing  him. 
But  after  the  offenses — misdemeanors — 
mentioned  above  have  been  committed, 
and  the  offenders  liave  dispersed,  a  pri- 
vate person  hits  no  authority  of  himself  to 
arrest  the  offenders  without  warrant,  as 
Just  Indicated,  nor  can  he  go  out  to 
make  such  arrest  by  the  mere  order  of  a 
justice  of  the  peace  or  any  other  officer. 
It  is  otherwise  as  to  felonies  actually  com- 
mitted. If  a  private  person  of  his  own 
purpose,  without  warrant,  undertakes  to 
make  an  arrest  of  a  party  guilty  of  only  a 
misdempanor  otherwise  than  in  the  cnses 
and  in  the  way  above  pointed  out,  he  at 
once  becomes  a  trespasser,  and  the  party 
whom  he  so  undertakes  to  deprive  of  his 
liberty  may  resist  him  by  such  force  as 
may  be  necessary  to  defend  himself  suc- 
cessfully. Except  in  the  cases  of  emergency 
pointed  out.  private  persons  should  bring 
such  offenders  to  justice,  through  the 
proper  officers  of  the  law.  The  law  so  in- 
tends and  requires. 

In  the  present  case,  as  we  have  seen,  the 
deceased  had  participated  in  an  affray  sev- 
eral hours  before  he  was  killed,  in  which 
he  was  wounded.  That  affray  was  ended, 
and  the  deceased  had  fled  at  first  to  the 
woods.  Afterv^ards  he  went  to  a  house, 
and  the  inmates  dressed  his  wounds,  and 
he  had  started  on  his  way  home.  He  was 
not  then  committing  any  breach  of  the 
peace,  as  contemplated  by  th?  statutory 
provisions  above  recited.  The  prisoner 
pursued  htm.  He  resisted,  as  he  might  do 
in  his  defense,  unsuccessfully, turned  to  fly, 
and  the  prisoner  at  once  slew  him  by  a 
pistol  shot.  The  prisoner  had  no  author- 
ity to  arrest  him,  and  none  whatever  to 
take  bis  life.  The  excuse  offered  is  that  a 
Justice  of  the  peace  summoned  and  ordered 
the  prisoner  to  pursue  and  arrest  him. 
But  the  justice  of  the  peace,  for  the  reason 
stated  above,  had  no  authority  to  confer 
upon  the  prisoner  such  power  to  arrest 
him.  He  could  do  so  only  by  duly  Issuing 
a  state  warrant  for  him,  directed  to  the 
prisoner  as  a  private  person,  in  the  ab- 
sence of  a  proper  officer.  After  the  affi-ay 
was  ended,  the  JDStice  of  the  peace  had 
ample  time  and  opportunity  to  issue  a 
state  warrant  for  the  apprehension  of  the 
deceased  before  he  was  slain,  and  for  the 
other  offenders.  There  was  no  necessity 
for  the  unlawful  verbal  order  he  gave  the 
prisoner.  There  was  not  then  any  offense 
in  course  of  perpi-tration  or  imminent,  as 
contemplated  by  the  statute.  The  neces- 
sity for  the  arrest  was  not  then  emergent. 
The  mere  fact  that  the  deceased  was  a  vio- 
lent man,  and  had  a  pistol  on  bis  person, 
was  no  re«isoo  Iqf  eeuding  the  prisoner 


\fithoat  a  warrant  to  arrest  him.  In- 
deed, such  fact  afforded  stronger  reason 
why  the  law  should  be  observed.  As  it 
was  not,  although  the  prisoner's  Inten- 
tions may  hav^  been  sincere,  be  must  suf- 
fer for  his  grave  offense,  committed 
through  misappn'bension  of  his  nuth«)rity 
and  duty.  The  life  of  a  violent  man  shall 
not  be  tcUceh  carelessly  and  recklessly,  or 
otherwise  than  for  crime,  and  in  the  way 
provided  by  law.  The  law,  in  Its  human- 
ity, does  not  allow  human  life  to  be  taken 
except  for  the  gravest  crimes,  and  upon 
the  most  thorough  and  solemn  scrutiny  as 
to  the  guilt  of  the  offender.  In  a  matter 
so  momentous,  all  the  essential  forms  of 
the  law  sboold  be  observed.  Judgment 
affirmed. 

(107  N.  c.  wm 

State  v.  Nieb. 

iSuprems  Court  of  North  CaroMna.    De&  16, 

1890.) 

Appeal  from  superior  court.  Buncombe 
county:  Moore,  Judge. 
The  A  ttorney  Oenerul an6  J.  B.  Batebelor, 

tor  the  State. 

Ct.ARE,  J.  A  verdict,  like  a  judgment, 
cannot  be  conditional.  Upon  the  findings 
of  fact,  as  returned  by  the  jury,  the  co'urt 
should  have  instructed  them  to  render  a 
verdict  of  guilty  or  not  guilty,  according 
to  the  view  he  entertained  of  the  law  ap- 
plicable to  such  state  of  facts.  This  was 
not  done,  and  we  have  in  the  record  a 
judgment  without  a  verdict  to  support  It. 
This  has  been  repeatedl3'  held  to  be  error, 
and  was  so  held  again  in  State  v.  Moore, 
ante,  249,  and  State  v.  Monger,  ante,  250, 
(decided  at  this  term.)     Error. 


(107  N.  C.  614) 

Rat  et  al.  v.  Wilcoxon  et  &1. 

(Supreme  Cou/rt  of  North  CaroUna.    De&  15, 

1890.) 

HaKRIBD  WoMSN  —  CONVBTAKOBS  —  ESTOPPM/— 
V  UN  DOB  AND  VbNOSE  —  CiONSTBDOTIOIf  Ot  CON- 
TKAOT. 

1.  A  ferM  covert,  who  is  the  grantee  in  an 
unrecorded  deed,  oanuotby  a  redelivery  thereof  to 
the  grantor  with  a  deed,  in  which  her  husband  did 
not  Join,  divest  herself  of  the  estate  vrhich  she 
acquired  by  such  deed. 

2.  Such  reconveyance  cannot  be  supported  by 
the  fact  that  the  grantee  promised  before  her 
marriage  to  reconvey  where  such  promise  was  oral 
and  voluntary,  as  It  could  not  be  enforced. 

8.  An  unrecorded  deed  is  a  legal  conveyance, 
and,  though  it  cannot  be  read  in  evidence  until 
registered,  it  is  operative  fl-om  its  delivery. 

4.  The  fact  that  such  feme  covert  knew  of  a 
contract  of  sale  by  the  grantor  of  the  land  con- 
veyed to  her,  and  made  no  objection  thereto,  will 
not  work  an  estoppel,  especially  where  it  ap- 
pears that  she  was  ignorant  of  her  rights,  and 
there  Is  no  evidence  of  fraud  on  her  part. 

5.  A  contract  for  the  sale  of  land  for  S2,800 
provided  for  the  payment  of  tl.OUO  in  cash,  and 
the  execution  of  a  note  for$l,800,  with  6  per  cent 
interest,  by  the  vendee,  who  further  agreed  to  sup- 
port the  vendor  during  his  life.  The  contract 
further  provided  that  the  vendor  should  pay  the 
vendee  $188  per  year,  and  recited:  **It  being  the 
sum  agreed  to  at  6  per  cent,  on  the  total  amount 
of  the  purchase  money  per  annum,  for  the  said 
lands  in  lien  of  the  maintenance  of  the  said 
[vendor.]"  Held,  that  the  vendee  was  to  have 
the  land  for  13,300,  charged  with  $138  per  year, 
and  was  to  be  credited  with  tl88  for  his  services 
and  ohangee  is  maintaining  the  vendor. 
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This  Is  a  civil  action,  tried  before  Btnom, 
J.,  and  a  jury  at  May  term,  1K90,  of  Ashe 
sapertur  coart.  Tbe  action  is  brouglit  by 
certain  lieirs  at  law  of  one  John  Dick- 
son„  and  they  allege  that  the  defendant 
Witcoxon.  (who  married  Elizabeth,  a 
daughter  of  said  John,  and  who,  with  an 
Infant  sister,  is  a  ietendant,)  harinK 
moved  with  his  wife  to  the  boose  of  said 
John.-  (who  lived  alone,)  procured  ,trom 
him  by  fraud  and  undue  influence  a'  con- 
tract for  the  sale  of  certain  land.  In  the 
course  of  the  trial,  they  abandoned  the 
charge  of  fraud  and  relied  upon  their  alle- 
gation that  there  was  a  large  balance  due 
upon  said  contract,  und  aeiced  Judgment 
for  the  same.  The  defendant  Wllcoxon 
denied  the  fraud,  and  alleged  that  he  had 
paid  all  of  the  purchase  money.  The  said 
contract  is  as  follows:  "Know all  men  by 
these  presents,  that  I,  John  Dickson,  of 
the  county  of  Ashe,  and  state  of  North 
Carolina,  km  held  and  firmly  bound  unto 
W.  K.  Wilcoxon  and  his  heirs  in  the  sum 
of  four  thousand  dollars,  for  the  payment 
of  which  I  bind  myself,  my  heirs,  executor, 
and  administrator.  Signed  and  sealed 
this  the  nth  day  of  Feby.  1882.  Tbe  con- 
ditions of  the  above  obligation  is  such 
that,  whereas  the  above-bounden  John 
Dickson  hath  this  da.v  bargained  and  sold 
and  contracted  to  sell  and  convey  anto 
W.  K.  Wilcoxon,  and  his  heirs  and  as- 
signs, all  that  tract  or  parcel  of  lands 
whereon  he  now  lives,  in  the  county  of 
Ashe  and  state  aforesaid,  on  Buffalo  creek, 
adjoining  the  lands  of  Jacob  Qraybeal, 
Mrs.  A.  C.  Davis,  James  Warren,  Wm. 
Elliott,  and  others, for  the  sum  of  twenty- 
three  hundred  dollars,  one  thousand  dol- 
lars to  be  paid  on  or  before  the  first  day 
of  April,  1882,  and  the  said  Wilcoxon  is  to 
execute  his  promissory  note  for  thirteen 
hundred  dollars,  bearing  interest  at  6  per 
cent,  from  tbe  first  day  of  April,  1882; 
and  the  said  W.  K.  Wilcoxon  agrees  to 
maintain  and  clothe  the  said  John  Dick- 
son in  a  comfortable  manner  during  his 
natural  life,  and  also  is  to  feed  and  take 
care  of  one  horse  for  the  sa)d  Dickson: 
Now  upon  complying  with  the  above  con- 
tract on  the  part  of  the  said  W.  K.  Wil- 
coxon, the  said  John  Dickson  shall  make, 
or  cause  to  be  made,  a  good  deed  in  fee 
to  said  Wilcoxon,  his  heirs  and  assigns, 
to  the  above-desprlbed  premises,  and  pay 
to  the  said  W.  K.  Wilcoxon  tbe  sum  of 
one  hundred  and  thirty-eight  dollars  per 
year,  it  being  the  sura  agreed  to,  the  in- 
terest at  6  per  cent.,  on  the  total  amount 
of  the  purchase  money  per  annum,  for 
the  said  lands,  in  lieu  of  the  maintenance 
of  thesaid  John  Dickson.  Then  the  above 
obligation  is  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtne.  John  Dick- 
son. A.  C.  McEwEN.  M.  J.  Gentry. 
The  above  interlineations  were  madeafter 
signing  by  consent  of  parties.  Attest: 
W.  H.  Gentry."  Defendants  then  intro- 
duced and  proved  theexecutionofpaperA. 

"North  Carolina,  Ashecounty,  April  9tb, 
1885. 

"In  regard  to  the  contract  heretofore 
made  between  me  and  W.  K.  Wilcoxon,  it 
is  and  was  a  part  of  the  same  that  I  was 
to  pay  all  doctor  bills,  fur  medical  atten- 
tion that  I  might  need  while  I  live,  and,  if 


I  fail  to  keep  my  health  and  strength  as 
I  hare  at  the  time  the  trade  was  made, 
and  I  become  so  that  I  require  more  wait- 
ing on  in  my  old  age,  then  Wilcoxon  was 
and  is  to  be  paid  well  for  tbe  same  In  a 
final  settlement  of  my  affairs,  and  to  re- 
tain a  proper  sum  out  of  what  he  ma/ 
owe  me  tor  tbe  land  at  that  time. 

his 
"John    X    Dickson. 
mark 

"Witness:  J.  W.  Todd.  March  80th, 
1885." 

Defendants  contended  that  the  proper 
construction  of  thecontract  between  Dick- 
son and  Wilcoxon  was  "that  tbe  said 
John  Dickson  was  to  pay  the  defendant 
W.  K.  Wilcoxon  tbe  sum  of  ¥138  per  an- 
num tor  his  maintenance  and  keeping  his 
horse,  and  that  the  said  sum  was  to  be 
deducted  annually  from  the  $1,300  from  the 
date  of  the  contract  until  the  death  ot 
John  Dickson,  and  that,  in  addition  to 
this,  the  said  note  of  $1,300  was  to  draw 
no  interest. "  Tbe  court  held,  and  told  de- 
fendants' counsel  at  this  stage  of  the 
trial  that  he  would  so  instruct  the  Jnry, 
that  tbe  proper  meaning  of  the  said  In- 
strument was  that  Wilcoxon  was  to  have 
tbe  use  of  the  land,  and  was  to  pay  no  in- 
terest on  the  91,300  for  the  maintenance  ot 
John  Dickson  and  his  horse,  and  defend- 
ants excepted.  Defendants  then  intro- 
duced W.  H.  Gentry,  as  a  witness,  who 
testified  that  he  drew  the  contract  be- 
tween John  Dickson  and  Wilcoxon.  De- 
fendants then  insisted  there  was  a  latent 
aml)iguity  in  the  contract,  and  proposed 
to  ask  this  witness  the  following  ques- 
tion: "Was  not  the  $138  per  annum  the 
estimate  placed  by  tbe  parties  upon  tbe 
keeping  of  Dickson  and  bis  horse,  and  was 
it  not  further  anderstoot)  that  this  $138 
per  annum  was  to  be  applied  as  a  credit 
on  the  note  of  $1,300."  Objection  by 
plaintiff,  upon  the  gronnd  it  was  a  patent 
defect,  and  parol  testimony  was  incom- 
petent to  alter  or  explain.  Tbe  court 
so  held;  construed  the  instrument  as 
above  stated;  sustained  plaintiffs'  objec- 
tions, and  defendants  excepted.  Tbe  Jury 
found  that  $1,300  of  the  purchase  money 
had  been  paid,  (the  administratorof  Dick- 
son was  made  a  party  defendant,  it  being 
alleged  that  he  was  in  colluaion  with  said 
Wilcoxon,  and  had  refused  tn  sue.)  Said 
defendant,. for  a  further  defense,  alleged 
that  at  the  time  ol  said  contract  the  said 
Dickson  bad  only  a  life-estate  in  said  land, 
and  that  the  reversion  belonged  to  bis 
(Wilcoxon's)  wife,  who  is  the  defendant 
Elizabeth.  Tbe  said  Elisabeth  claimed 
tbe  land  under  a  deed  executed  to  her  by 
her  father,  the  said  John,  before  her  mar- 
riage, and  before  the  execution  of  the  said 
contract.  It  appeared  that  in  July,  1878. 
John  Dickson  executed  a  deed  in  fee  (re- 
serving a  life-estate)  to  the  said  Elicabeth 
of  a  nart  of  the  land  embraced  in  the  said 
contract  of  sale.  The  said  Elizabeth  was 
then  living  with  her  said  father,  and  was 
unmarried.  The  Jury  found  that  there 
was  no  consideration  for  the  deed.  There 
was  evidence  tending  to  show  that  on  the 
morning  of  her  marriage,  in  January,  1879, 
she  verbally  agreed  to  reconvey  the  said 
land  to  her  father,  and   to  redeliver  tbe 
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deed  tn  blm.  In  conseqaenoe  of  advice, 
she  declined  to  perform  this  aKreement; 
bat  about  a  month  after  the  marriage.  In 
parsnance  of  said  verbal  agreement,  she 
handed  the  deed  back  to  her  father,  and 
executed  a  reconveyance  of  the  land.  Her 
husband  did  not  ]oln  In  the  deed,  nor  was 
her  privy  examination  taken.  Neither  is 
It  found  that  he  consented  to  the  redeliv- 
ery of  the  deed,  or  that  said  reconvey- 
ance and  redelivery  was  made  upon  any 
consideration.  It  seems  that  at  some 
date  (Elizabeth  says  about  two  years  be- 
fore the  reconveyance,  etc..)  her  lather 
had  given  her  a  tract,  with  f  300,  culled 
the  "  Dog  Creek  Land. "  This  land  does 
not  appear  to  be  embraced  In  the  contract 
of  sale,  and  Is  not  found  to  be  a  consider- 
ation for  the  aforesaid  agreement  and 
conveyance.  EUiabeth  and  her  husband 
have  been  in  possession  of  the  whole  tract 
since  the  death  of  John  Dickson.  The  deed 
which  Elisabeth  had  redelivered  to  her 
father  was  found  among  his  papers,  and 
wan  registered  by  her  after  the  commence- 
ment of  this  suit. 

The  following  is  the  lodgment,  and  this 
embodies  the  issues  and  the  findings  of  the 
Jury:  This  case  coming  on  to  be  heard 
upon  the  pleadings,  admisaions  of  tlie  par- 
ties, and  the  following  Issues,  which,  with 
the  responses  thereto,  are  as  follows: 
"(1)  Did  John  Dickson  convey  to  his 
daughter  Elizabeth,  before  her  marriage 
with  the  defendant  Wilcoxon,  a  part  of 
the  land  in  dispute,  without  any  consider- 
ation? Answer.  Tea.  (2)  Did  the  said 
Elizabeth,  before  her  marriage,  consent  to 
give  back  and  surrender  the  title  to  the 
land  to  her  father?  A.  Yes.  (3)  Did  the 
said  Elizabeth,  after  hor  marriage,  and  in 
pursuance  of  her  agreement  to  reconvey 
to  her  father  made  before  her  marriage,  in 
writing,  reconvey  the  land  to  her  father, 
her  husband  not  joining  in  the  convey- 
ance, and  without  privy  examination? 
A.  Yes.  (4)  Did  her  husband.  Wilcoxon, 
know  at  the  time  of  his  purchase  that  his 
wife  had  a  deed  to  the  land,  and  bad  re- 
conveyed  It  to  said  Dickson?  A.  Yes.  (6) 
Is  the  claim  of  the- plaintiff  as  to  the  thir- 
teen hundred  dollars  barred  by  thestatute 
of  limitations?  A.  No.  (6)  Did  the  said 
Dickson,  before  he  conveyed  the  land  in 
controversy,  convey  to  his  daughter  Eliza- 
beth the  Dog  Creek  land,  without  consid- 
eration, and  does  she  stlH  retain  title  up 
to  this  time?  A.  Yes.  (7)  What  Is  the 
value  of  the  Dog  Creek  land?  A.  Three 
hnndred  dollars.  (J300.)  (8)  What  amount 
has  the  said  Dickson  advanced  to  his  oth- 
er children?  A.  We  don't  know.  (9) 
What  portion  of  the  twenty-three  hundred 
dollars  which  Wilcoxon  contracted  to  pay 
for  the  land,  has  been  paid  by  him?  A. 
Thirteen  hundred  dollars,  ($1,800.)  (10) 
Was  John  Dickson  indebted  at  the  time  of 
bis  death?  A.  Yes.  (This  finding  was  set 
aside,  without  objection.)  (11)  Did  the 
plaintiffs  or  any  of  them  demand  of  War- 
ren, the  administrator,  to  bring  suit  for 
settlement  of  the  indebtedness  of  Wilcox- 
on, before  hringingthis  suit?  A.  Yes.  (12) 
Did  he  refuse  and  decline  to  bring  said 
suit.  A.  Yes.  (18)  Was  there  collusion  b«- 
tween  Wilcoxon  and  Warren,  administra- 
tor of  Dickson,  touching  the  collecting  of 


the  debt,sue<1  on  by  plaintiffs  in  this  case? 
A.  No."  And  it  being  further  admitted  by 
the  parties  that  neither  the  deed  to  the 
Dog  Creek  land  nor  that  made  to  the  de- 
fendant Elizabeth  to  a  part  of  the  home 
tract  was  registered  until  after  the  bring- 
ing of  this  action,  and  it  also  appearing, 
and  being  admitted,  that  the  said  John 
Dickson  died  on  the  26th  day  of  April,  1886, 
It  is  now  considered  by  the  conrt  that  the 
plaintiffs  recover  of  the  defendant  Wilcox- 
on the  sum  of  twelve  hundred  and  forty- 
ti  ve  dollars  ($1,245.)  of  which  sum  one  thou- 
sand dollars  (fl,0U0)  is  principal,  and  two 
hundred  and  forty-five  dollars  (9245)  is 
interest,  with  Interest  on  said  principal 
sum  from  the  first  day  of  this  term  until 
paid.  And  it  farther  appearing  to  the 
court  that  the  deed  executed  by  the  said 
John  Dickson  to  the  defendant  Elizabeth 
conveys  only  a  part  of  the  home  tract, 
which  said  deed  is  registered  in  Book  G.6. 
page  493,  and  to  which  reference  is  hereby 
made  for  greater  certainty ;  and  it  also 
appearing  that  the  contract  between  the 
said  John  Dickson  and  defendant  Wilcox- 
on obliges  the  said  Dickson  and  his  heirs 
to  convey  the  entire  tract  to  the  said  Wil- 
coxon and  his  heirs,— It  Is  ordered,  ad- 
Judged,  and  decreed  that  the  amount  of 
said  Judgment,  principal,  and  interest  la 
a  lien  upon  the  entire  tract  of  land,  em- 
braced in  both  deed  and  contract  aboVe 
recited ;  bnt  the  coVirt,  marshaling  the 
said  securities  according  to  equity  and 
good  conscience,  doth  decree  that  that 
part  of  said  home  place  embraced  in  the 
said  contract  with  Wilcoxon,  and  not  em- 
braced in  the  deed  to  the  defendant  Eliza- 
beth, be  first  sold  at  the  court-house  door 
In  the  town  of  Jefferson,  to  the  highest 
bidder  for  cash,  and  if  the  proceeds  should 
fail  to  satisfy  the  said  debt  and  costs,  that 
then,  so  much  of  the  residue  of  the  home 
tract  as  may  be  necessary  to  satisfy  the 
remainder  of  the  debt  and  costs  be  sold. 
It  is  further  ordered  and  decreed  that 
Thos.  K.  Miller,  sheriff  of  Ashe  county, 
be  appointed  a  commissioner  to  sell  said 
lands,  according  to  this  decree,  and  that 
he  advertise  the  same,  as  required  by  law 
as  to  other  sales,  and  make  due  return  to 
the  next  August  term  of  this  court.  No 
advertisement  to  be  madenntil  after  ex- 
piration of  80  days.  And  it  is  further  con- 
sidered by  the  court  that  as  to  issue  No. 
10,  In  which  the  jury  find  that  said  estate 
was  Indebted,  there  was  no  evidence  to 
support  the  aSirmatlon  of  said  issue  and 
that  the  same  was  contrary  to  the  In- 
structions of  the  court,  and  the  same  is 
set  aside  and  withdrawn.  It  is  further 
considered  by  the  court  that  the  defend- 
ants pay  the  costs  of  this  suit  to  be  taxed 
by  the  clerk,  and  this  cause  is  continued 
for  the  report  of  the  said  commissioner, 
and  for  further  directions. 

J.  F.  Morpbew  and  W.  H.  Bower,  for 
appellant.    Quiacy  F.  Neal,  for  appellee. 

Shepherd,  J.,  (after  statlntr  the  foetus  as 
above.)  1.  As  the  plaintiffs  have  aban- 
doned their  allegation  that  the  contract 
of  sale  was  obtained  by  fraud,  and  as 
they  are  now  seeking  to  enforce  the  same 
by  collecting  the  balance  of  the  purchase 
money,  it  is  necessary  to  inquire  whether 
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they,  as  the  heira  at  law  of  John  Dlcksoo, 
the  veudor,  can  perform  the  said  contract 
byexeuutin;i:a  title  to  the  landa  mentioned 
therein  to  the  defendant  Wilcoxon,  the 
vendee.  This  is  important,  for  if,  as  is  al- 
leged, there  is  failure  of  title  as  to  a  part 
of  the  land,  the  Judgment  ot  the  court 
must  be  so  modified  that  there  may  be  an 
equitable  adjustment  between  the  parties. 
The  said  Dickson,  in  July,  1878,  conveyed 
a  part  of  the  land  to  his  daughter,  the  de- 
fendant Elizabeth,  who  is  the  wife  of  the 
defendant  Wilcoxon,  and  the  question  is 
whether,  at  the  time  of  the  execution  ot 
tliecontract  of  sale,  she  had  reconveyed  or 
in  any  way  surrendered  her  estate  in  the 
same  to  her  father.  The  deeB  had  not 
been  registered,  and  on  the  morning  of 
her  marriage,  in  January,  1879,  she  prom- 
ised her  father  to  reconvey  the  land,  and 
to  redeltrer  the  said  conveyance.  Cpon 
being  further  advised,  she  declined  to  per- 
form her  promise,  and,  as  there  is  no  find- 
ing that  It  is  bused  upon  any  considera- 
tion whatever,  (the  Dog  Creek  tract  not 
being  connected  with  this  transaction,) 
it  is  entirely  clear  that  it  cnnnot  be  en- 
forced, and  that  It  did  not  in  the  least  affect 
any  interest  which  she  had  acquired.  It 
appears,  however,  that  after  her  mar- 
riage, in  pursuance  of  the  said  promise, 
she  exernte<l  a  deed  reconveylng  the  land 
to  her  father,  and  also  surrinilered  to  him 
the  deed  which  he  had  delivered  to  her. 
This  was  also  without  consideration,  and 
there  was  no  Joinder  ot  her  huuband  in  the 
conveyance,  nor  was  she  privily  examined 
as  to  its  execution.  As  the  agreement 
made  before  the  marriage  was  oral  an<l 
voluntary,  it  could  not  have  been  enforced 
against  the  wife,  and  its  subsequent  per- 
formance can,  fur  that  reason,  derive  no 
support, therefrom.  Beyond  all  question, 
the  reconveyance  without  privy  examina- 
tion or  the  Joinder  of  the  husband  was 
void,  and  the  point  to  be  determined  is 
whether  a  married  woman,  who  is  the 
grantee  in  an  unrecorded  deed, can,  by  the 
sole  and  independent  act  of  redelivery  of 
the  deed,  pructk-ally  convey  the  interests 
in  land  which  she  has  acquired  under  the 
same.  If  the  unrecorded  deed  conferred 
upon  her  an  estate  in  the  land,  either  legal 
or  equitable,  it  is  plain  that  there  Is  but 
one  way  by  which  she  can  convey  it,  and 
that  is  by  deed  and  privy  examination, 
with  the  Joinder  ot  the  husband.  It  is  a 
well-recoRnized  principle  that  the  law  will 
not  allow  that  to  be  done  indirectly  which 
it  has  forbidden  to  be  done  directly;  and 
if  a  married  woman  can,  by  the  simple  re- 
delivery of  her  unrecorded  deeds,  prac- 
tically convey  her  equitable  estates  in  real- 
ty, the  very  disability  which  the  law  has 
imposed  will  to  a  great  extent  be  removed, 
and  the  safeguards  which  It  has  carefully 
thrown  around  her  be  broken  down  and 
abrogated.  Itiscontended.liowever.that 
an  unrecorded  deed  confers  no  estate,  and 
that  it  amounts  to  no  more  than  a  mere 
executory  contract.  This,  in  our  opinion, 
is  a  misconception  of  the  law ;  for  it  is 
well  established  that  such  a.  deed  Is  "a 
legal  conveyance,  and  although  it  cannot 
be  proven  in  evidence  until  it  beregistered, 
and  therefore  it  is  not  a  present  legal  title. 
It  has  as  a  deed  an  operation  from  its  de- 


livery." RtirriN,  C.  J.,  In  Walker  v.  Col- 
traine,  «  Ired.  Eq.  79.  "H  may  (says  the 
same  high  authority)  be  set  up  In  equity, 
whether  voluntary  or  tor  value,  and  by  it 
such  an  estate  is  conferred  as  may  be  sold 
under  execution,  and  this  even  before  the 
act  ot  1812. "i  Price  v.  Sykes.  1  Hawks. 
87.  Its  owner  is  a  tenant  of  the  freehold, 
and  a  recovery  under  a  prieclpe  against 
him  would  be  good,  and  his  widow  may 
be  endowed  in  the  same.  Morris  v.  Ford, 
2  Dev.  Eq.  412.  Such  a  grantee  Is  aUo 
deemed  in  equity  to  be  seised  of  an  equita- 
ble freehold.  Austin  v.  King,  91  N.  C.  286. 
Elizabeth,  then,  having  an  estate  in  the 
land,  could  not  after  her  marriage  do  any 
act  which  would  in  effect  divest  such  estate 
without  privy  examination  and  the  Join- 
der ot  her  husband.  Such  was  held  to  be 
the  law  by  the  supreme  court  ot  New 
Jersey  in  Wilson  v.  Hill,  IS  N.  J.  Eq.  143. 
and  the  decision,  we  think,  is  well  support- 
ed by  reason  as  well  as  the  general  pol- 
icy ot  the  law  as  to  the  disabilities  of  femes 
covert.  In  that  case,  apart  from  the 
peculiar  circumstances  surrounding  the 
transaction,  the  court  laid  down  the  prin- 
ciple that  the  voluntary  surrender  of  an 
unrecorded  deed  by  a  married  woman,  un- 
accompanied by  d(«d  and  privy  examina- 
tion, was  ineffectual  to  divest  her  estate. 
Such  a  surrender  could  have  been  made  by 
Elizabetn  while  she  was  a  feme  sole,  (Aus- 
tin V.  King,  supra,  and  the  cases  citdd;) 
but  we  are  very  sure  that  her  capacity  to 
do  so  ended  when  the  disabilities  ot  cov- 
erture attached.  It  would  seem  strange 
indeed  if  a  feme  covert  could  by  her  Inde- 
pendent act  divest  herself  ot  her  real  prop- 
erty when  she  is  incapable  of  assigning 
her  chattels  without  the  written  consent 
of  her  husband.  Itistrue  that  the  defend- 
ant Elizabeth  knew  ot  the  contract  of  sale, 
and  made  no  objection;  but  it  Is  well  set- 
tled that  such  passive  conduct  cannot  es- 
top a  married  woman,  (Weathersbee  v. 
Farrar,  97  N.  C.  Ill,  1  S.  E.  Rep.  616;)  and 
especially  Is  this  so  where  It  appears  that 
she  was  enttr(<Iy  ignorant  of  her  rights, 
and  where  there  is  nothing  to  show  any 
fraudulent  purpose  on  her  part.  We  hold, 
therefore,  that  Elizabeth  has  never  parted 
with  the  estate  which  she  acquired  under 
thedeed  of  thetather,and  this  instrument, 
being  now  registered,  confers  upon  her 
the  legal  title  to  the  land  described  there- 
in. 

2.  As  the  case  must  be  remanded  for  an 
adjustment  of  the  equities  growing  out  of 
the  partial  failure  of  title,  and  Inasmuch 
as  we  are  not  informed  whether  the  defend- 
ant desires  to  rescind  the  contract,  or 
have  it  enforced  as  to  theothpr  part  ot  the 
land,  we  do  not  feel  warranted  In  passing 
upon  questions  which  may  contingently 
arise  hereafter.  We  think,  however,  that 
It  is  proper,  in  aid  ot  the  further  proceed- 
ings, that  we  should  construe  the  contract 
of  sale,  the  terms  of  which  are  seriously 
dlHputed  by  the  parties.  The  true  con- 
struction, we  think,  is  this:  It  was  at  first 
agreed  that  Dickson  would  sell  the  land  to 
Wilcoxon  for  $2,3U0,  fl.UOU  to  bo  paid  1st 
April,  1882,  and  the  balance  by  note  for 
$1,300,  with  interest  at  6  per  cent,  from 
April  1,  1882,  and  Wilcoxon  was  to  main- 
tain Dickson   in  the  manner  prescribed. 
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There  la  nothing  amhlKDonsIn  thls^bnt 
it  was  further  aKrced  that  Wilcoxon 
should  pay  Dickson  918Spersnnutn, It  being 
thelntereutdt  6  percent,  per  annum  on  the 
total  amount  of  the  purchase  money  for 
said  land,  In  lieu  of  the  maintenance,  etc., 
And  this,  fairly  construed,  we  think,  means 
that  Wilcoxon  was  to  have  the  land  for 
f  2.300,  charged  with  f  138,  (the  annual  in- 
terest thereon,)  and  that  he  was  to  be 
credited  with  f  138  (equal  to  the  Interest) 
as  the  measure  of  the  value  of  the  services 
and  charges  of  Wilcoxon  in  the  mainte- 
nance,etc.,of  Dickson.  Had  there  been  no 
failure  of  title,  the  account  should  have 
been  so  stated  as  to  charge  Wilcoxon 
with  f 2,300,  and  fl38  annually,  (the  inter- 
est thereon,)  and  credit  him  wltb  $138  au- 
nnally,  (the  stipulated  value  of  Dickson's 
maintenance,)  and  with  any  sums  that 
may  have  been  paid  on  the  purchase  mon- 
ey, with  interest  thereon  to  the  death 
of  Dickson,  and  the  amount  due  Dickson's 
estate  would  have  been  the  balance  found 
to  be  due  at  Dickson's  death,  with  interest 
at  6  per  cent,  from  the  date  of  that  event. 
It  is  hardly  necessary  to  cite  authority  in 
support  of  the  ruling  of  bis  honor  rejecting 
the  oral  textimony  varying  the  terms  ol 
the  said  contract.  The  judgment  Is  set 
aside  and  the  cause  remanded,  to  the  end 
that  further  proceedings  may  be  had  look- 
ing to  an  equitable  adjustment  of  the 
rights  of  the  parties.  Modified  and  re- 
manded. 


(107  N.  C.  7M) 

*  Hester  v.  Mullen. 

(Supreme  Court  of  North  Carolina.    Dec.  16, 
1890.) 

LniiTATios  OF  Acno^is— Slakdbb  —  Amskdusnt 
OP  Complaint. 
Where  the  original  complBint  for  slander 
alleged  that  the  words  were  utt^-ed  more  than  six 
months  before  suit,  an  amended  complaint  for 
other  words  uttered  within  that  time,  but  more 
ttian  six  months  before  the  amendment,  must  bo 
treated  us  the  commencement  of  a  new  suit,  and 
the  cause  of  action  is  barred;  Ck)de  Civil  Proc.  N. 
C.  i  157,  providing  that  an  action  for  slander 
must  be  brought  within  six  months. 

This  was  civil  action  to  recover  dam- 
ages for  alleged  slander,  tried  before 
Bbown,  J.,  at  the  fall  term,  1890,  of  the  su- 
perior court  of  Lincoln  county.  The  state- 
ment of  case  on  appeal  is  as  follows: 
"Upon  the  trial  it  was  admitted  by  coun- 
sel that,  in  the  original  complaint,  the 
plaintlf)  had  complained  and  alleged  a 
cause  of  action  for  words  uttered  by  the 
defendant  in  April,  1888,  to  which  the 
defendant  answered,  and  duly  pleaded  the 
etatute  of  limitatiuns.  The  summcjns  Is 
dated  and  was  iHsued  January  20,  1889. 
At  spring  term,  1^90,  the  plaintiff  applied 
to  the  court  for  general  leave  to  amend 
the  complaint,  the  defendant  objecting. 
Leave  to  amend  was  granted.  Un  April 
19, 1890,  the  plalntlK filed  an  amended  com- 
plaint, setting  up  a  cause  of  Action  for 
other  words  uttered  by  the  defendant  on 
another  occasion,  to-wit,  on  September 
14.1h'88.  Thedefendant  filed  answer  plead- 
ing statute  of  limitations.  The  court  held 
that  upon  the  amended  complaint, setting 
forth  a  new  cause  of  action,  the  plea  of 
the  statute  should  be  sustained,  and  inti- 


mated that  the}ary  wonM  beinstmcted, 
upon  the  facts  admitted  and  above  set 
forth,  to  find  the  issue  as  to  the  statute 
of  limitations  In  favor  of  the  defondant; 
whereupon  the  plaintiff  submitted  to  a 
nonsuit  and  appealed. " 
W.  A.  Huke,  for  appellee. 

Davis,  J.,  (after  stating  tbe  facta  aa 
above.)  By  section  157  ol  the  Code,  "an 
action  forslander''must  be  brought  with- 
in six  months.  In  the  case  before  us  the 
summons  was  issued  the  21st  of  January, 
1889.  The  first  complaint  alleged  a  caube 
of  action  for  words  uttered  in  April,  1888, 
more  than  six  months  before  the  summons 
WHS  Issned,  and  was  barred.  At  spring 
term,  1890,  leave  was  granted  to  the  plain- 
tiff to  amend  bis  complaint,  tbe  defendant 
objecting,  and  on  the  I9tb  of  April,  1890, 
he  filed  an  amended  complaint  setting  up 
a  cause  of  action  for  other  words  uttered 
b.v  the  defendant  on  September  14, 1888, 
"within  six  months"  of  tbe  Issuing  the 
Bumuions,  but  more  thau  18  months  before 
tbe  filing  of  the  amended  complaint.  This 
cannot  be  done  without  the  consent  of 
parties;  for,  wbiletbe  power  of  the  courts 
to  allow  amendments  In  furthernnce  of 
justice  is  A  very  broad  one,  it  has  its  limit- 
ations, and  after  the  action  is  commenced 
nnd  the  complaint  is  filed,  as  was  said  by 
the  present  chief  justice  in  State  t.  Turner, 
96  N.  C.  421.  2  S.  £.  Bep.  51,  "only  snch 
amendments  as  to  parties  or  the  cause  of 
the  action  may  be  made  as  its  nature  and 
scope  warranted.  Amendments  in  this 
respect  must  be  such,  and  only  such,  aa 
are  necessary  to  promote  the  completion 
of  the  action  begun. "  In  the  present  case 
the  action  begun,  as  set  ,out  in  tbe  first 
complaint,  was  for  words  spoken  in  April, 
1888.  The  amended  complaint  sets  out  a 
new  and  distinct  cause  of  action  for  other 
words  spoken  in  September.  1888,  and,  as 
to  tbe  latter,  new  and  distinct  cause  of 
action,  tbe  amended  cumplaint  must  be 
treated  as  the  beginning  of  the  action. 
Ely  V.  Early,  94  N.  C.  1;  State  v.  Turner, 
supra :  Robbins  v.  Harris,  96  N.  C.  657,  2 
S.  E.  Rep.  70 ;  and  the  cases  cited  in  them. 

There  is  no  error. 


(107  N.  C.  652) 

Simpson  v.  Simpson  et  ah 

(Supreme  Court  of  North  Carolina.    Dee.  22, 

1890.) 

UORTOAOES— PkOBATE — WmfESSBS — RiOHTS  OF 
MORTOAOEBB. 

1.  In  an  action  to  recover  laud  claimed  by 
plaintiffs  by  virtue  of  a  mortgage,  where  the  fact 
of  the  execution  of  tbe  mortgage,  or  of  its  probate, 
is  not  denied,  an  objection  to  the  sufUciency  of 
the  probate,  on  the  ground  of  a  variance  In  the 
name  of  a  subscribing  witness  as  attached  to  the 
mortgage,  and  as  it  appears  in  the  certificate  of 
probate,  is  properly  ov-emiled. 

2.  In  such  acUon  where  the  mortgagor  is 
dead,  one  of  the  plaintiffs,  who  was  one  of  the 
mortgagees,  is  not  competent  to  testify  as  to  how 
much  has  been  paid  on  the  mortgage  debt,  as 
this  involves  a  transaction  with  a  dec^ent  with- 
in the  inhibition  of  Code  N.  C.  B  5U0,  500. 

8.  It  appeared  that,  at  a  sale  o'  the  land  by 
the  mortgagees,  it  was  bid  off  by  a  certain  per- 
son at  the  request  of  and  for  one  of  the  mort- 
gagees ;  that  the  mortgagees  then  made  a  deed  of 
the  land  to  another  person,  who  subsequently 
conveyed  it  without  consideration  to  the  wife  of 
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mdi  mortgagee.  BM,  that  defendant  was  enti- 
tled to  have  the  court  Instrnot  the  Jury  that,  if 
the  land  was  bid  off  under  an  agreement  between 
the  bidder  and  a  mortgagee  prior  to  the  sale, 
nothing  passed  thereby. 

4.  An  action  by  sach  mortgagee  and  his  wife 
to  recover  possession  of  the  land  from  heirs  of 
the  mortgagor  in  which  plaintiff's  claim  by  vir- 
tae  of  the  wife's  title  only,  and  demand  no  other 
relief  than  recovery  of  possession  and  damages  for 
detention,  and  in  which  they  deny  defendants' 
claim  that  they  are  entitled  to  have  the  land  sold 
under  the  mortgage,  cannot  be  treated  as  an  ac- 
tion to  foreclose. 

5.  A  Judgment  for  recovery  of  possession  by 
the  feme  plaintiff  and  that  defendants  be  de- 
clared trostees,  etc.,  and  the  land  sold,  is  a  Judg- 
ment for  both  plaintiib  in  conflicting  aspects, 
and  is  erroneotu. 

Civil  action  to  recover  land,  tried  before 
MacKar;  J.,  at  fall  term,  1887,  of  the  su- 
perior court  of  Union  county.  The  plain- 
tlffa  claim  title  derived  from  Isaac  Simpson, 
by  virtue  of  a  mortgage  deed  executed  by 
him  to  W.  F.  Lemond  and  W.  L-.  Simpson 
on  the  12th  of  September,  18.59,  and 
through  mesne  conveyances  to  the  feiae 

Clalntlff.  The  defendants  claim  title  as 
elrs  at  law  of  Isnac  Simpson,  and  allege 
the  payment  of  the 'deot  secureti  by  the 
mortgage  deed  and  a  reconveyance.  They 
also  rely  upon  the  lapse  of  time  and  the 
statute  of  limitations.  They  also  deny 
the  validity  of  the  deeds  under  which  plain- 
tiffs claim,  and  insist  that  they  (defend- 
ants) have  title  to  the  land,  and,  it  not, 
they  are  entitled  to  have  it  sold  under  the 
mortgage  to  pay  ^iny  sum  that  may  be 
due  on  the  debt  secured  thereby,  and  have 
the  balance  paid  over  to  them,  etc.  The 
plalntlDs  reply;  denying  the  averments  In 
the  answer,  and  OHsertlng  the  validity 
of  the  deeds  under  which  they  claim.  The 
following  issues  were  submitted  : 

"(1)  Are  the  plaintiffs  the  owners  and 
entitled  to  the  possesslun  of  the  land  de- 
scribed In  the  complaint?  (2)  Do  the  de- 
fendants wrongfully  withhold  the  posses- 
sion thereof  from  the  plaintiffs?  (3)  Has 
the  note  made  by  Isaac  Simpson,  W.  T. 
Lemond,  and  W.  L.  Simpson  to  Robert 
Simpson  for  f312.o0,  dated  September  11, 
1859,  been  paid,  and  have  the  sureties  sus- 
tained any  loss  by  reason  of  their  surety- 
ship? (4)  Was  the  land  deucrlbed  In  the 
complaint  reconveyed  by  the  mortgagees 
to  Isaac  Simpson  or  to  defendants?" 

The  plaintiffs  introduced  the  following 
evidence:  (I)  A  mortgage  deed  from 
Isaac  Simpson  to  W.  T.  Lemond  and  W. 
L.  Simpson,  dated  September  12,  1S59,  a 
copy  of  which  Is  sent.  This  deed  recites  the 
fact  that  W.  T.  Lemond  and  W.  L.  Simp- 
son had  Indorsed  a  not«  of  Isaac  Simpson 
to  Robert  Simpson  fur  the  sum  of  9312.30, 
dated  September  II,  1839,  and  the  purpose 
to  secure  tlie  Indursers  "against  all  re- 
sponsibility "as  such, and  conveys  theland 
in  dispute  to  the  said  Lemond  and  Simp- 
son, with  the  condition  that  the  deed 
shall  be  void  If  the  said  Isaac  Simpson, 
"his  heirs,  executors,  or  administrators 
nhall  well  and  truly  pay,  or  cause  to  be 
paid, "the  note  of  f 312.50.  It  contains  no 
power  of  sale,  and  no  warranty  or  cov- 
enants of  any  kind.  This  deed  was  ob- 
jected to  as  evidence,"  upon  the  ground  that 
it  was  proven  by  J.  L.  Potter,,  as  appears 


from  the  clerk's  certificate,  who  was  not 
the  subscribing  witness  thereto. "  (2)  A 
deed  from  W.  L.  Simpson,  surviving  mort- 

fagee,  and  J.  Q.  Lemond,  execntorof  W. 
.  Lemond,  to  W.  C.  Ogbam,  dated  Jane 
6, 1870,  and  registered  October  16, 1879,  tlte 
consideration  named  being  flOO.  (3)  Will 
of  W.  T.  Lemond,  duly  proved  and  re- 
corded, and  fnlly  empowering  executor  to 
sell.  (4)  Qualification  of  executor  of  W, 
T.  Lemond,  letters  testamentary,  etc., 
all  of  which  were  in  due  form.  J.  Q.  Lem- 
ond, a  witness  for  the  plaintiffs,  testi- 
fied: "I  am  one  ol  the  executors  of  W. 
T.  Lemond.  My  co-executor  died  before 
the  mortgage  sale.  Do  not  recollect  when 
the  sale  was  made.  Was  present.  There 
were  two  sales,  the  last  at  the  court- 
house door.  Do  not  cecollect  what  It 
was  sold  for.  Do  not  think  we  got  any- 
thing for  It.  Nothing  came  into  my  hands. 
The  estate  of  W.  T.  Lemond  is  Insolvent. 
•  •  •  This  debt  will  get  nothing.  I 
can't  say  whether  we  ever  paid  anything 
on  the  mortgage  debt. "  (M  A  deed  from 
W.  C.  Ogbum  and  wife  to  w.  L.  Simpson, 
the  fewe  plaintiff,  dated  February  11, 
1878.-  (6)  Record  of  Pnlon  county  court: 
"Robert  Simpson  vs.  Isaac  Simpson  et  al. 
Fall  terra,  1869,  Judgment  for  want  of  an- 
swer. 9'168.80. "  The  summons  In  the  case 
was  served  on  Isaac  and  W.  L.  Simpson, 
but  not  on  the  executors  of  W.  T.  Lem- 
ond. Robert  Simpson,  one  of  the  plain- 
tiffs, testified  in  bis  own  behalf  as  follows: 
"The  above  judgment  was  rendered  on 
the  note  for  9312.50,  which  Is  secured  by 
the  said  mortgage  to  W.  L.  Simpson  and 
W.  T.  Lemond.  Fifty  dollars  were  paid 
upon  the  said  note  before  Judgment. 
Nothing  was  paid  afterwards  until  the 
mortgage  sale  made  by  W.  L.  Simpson 
and  J.  Q.  Lemond.  Ex'rs."  To  this  an- 
swer and  the  question  which  elicited  it, 
the  defendants  objected  on  the  ground 
that  It  was  Incompetent,  under  section 
590  of  the  Code,  as  involving  a  transaction 
between  the  witness  and  deceased  per- 
sons; and  upon  the  further  ground  that 
the  said  note  and  mortgage  were  execut- 
ed anterior  to  August,  1868.  Objection 
overruled,  and  defendants  excepted.  Wit- 
ness continuing  said:  "I  was  at  mort- 
gage sale.  S.  H.  Walknp  bid  theland  oB 
at  flOO.  I  do  not  know  why  be  did  not 
take  the  deed  to  himself.  He  bid  it  off  for 
William  Simpson,  one  of  the  trustees,  who 
told  him  not  to  let  the  landgofornothlng. 
I  heard  both  of  them  suy  so." 

The  defendants  then  offured  the  follow- 
ing evidence:  (1)  Dlscbargeln  bankruptcy 
of  W.  L.  Simpson,  July  14, 1873.  (2)  Deed 
from  J.  J.  Hasty,  sheriff,  to  A.  J.  Har- 
gett,  dated  April  4, 1870,  duly  registered. 
(3)  Deed  from  A.  J.  Hargett  to  H.  P  Har- 
gett,  dated  January  1,  (June  1,)  1870,  duly 
registered.  (4)  Deed  from  H.  P.  Hargett 
to  M.  H.  Simpson,  dated  March  27, 1872, 
duly  registered.  (5)  Deed  from  M.  H. 
Simpson  to  E A.  Simpson,  dated  Oc- 
tober 28,  1875,  duly  registered.  It  was  ad- 
mitted that  E.  A.  Simpson  was  dead  at 
the  Institution  of  this  action,  and  that  the 
defendant  Zylphia  Simpson  Is  his  widow, 
and  the  other  defendants  are  his  children, 
and  the  said  Evan  was  the  son  of  Isaac 
Simpson,  the  mortgagor,  and  that  all  the 
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deeds  offered  In  evldenoe  by  plalntllhi  and 
defendants  were.  In  form,  fee-simple,  and 
covered  the  land  in  dispute.  A.  J.  Hargett 
and  H.  P.  Hargett,  testified,  respectively, 
tbatt  after  their  purchase  of  the  land  in 
dispute,  Isaac  Simpson  remained  in  pos- 
session by  their  consent,  and  under  them 
till  the  sale  of  the  land  to  M.  H.  Simpson 
on  the  27th  of  March,  1872.  Zylphla  Simp- 
son testified  that,  after  the  sale  of  the  said 
land  to  M.  H.  Simpson,  the  said  Isaac 
Simpson  remained  in  possession,  under 
said  M.  H.  Simpson,  until  his  death  In  1875; 
that  after  the  death  of  the  said  Isaac,  the 
said  M.  H.  Simpson  sold  the  land  to  Evan 
A.  Simpson,  who  took  Immediate  posses- 
sion, and  held  and  cultivated  the  same 
till  bis  death,  since  which  time  the  defend- 
ants have  possessed  and  cultivated  said 
land  up  to  the  commencement  of  this 
suit,  March  22,  1879.  W.  C.  Ogbnrn  testi- 
fied as  follows:  "I  don't  remember  being 
at  mortgage  sale.  Did  not  bid  the  land 
off,  nor  authorize  anyone  to  do  so  for  me. 
W.  Li.  Simpson  came  to  me  and  got  me  to 
let  the  deed  be  made  to  me.  Think  be 
raoitioned  to  me  what  the  land  was  bid 
off  at.  Don't  remember  paying  him  any- 
thing." H.  M.  Houston  testified  that  he 
was  assignee  In  bankruptcy  of  W.  C.  Og- 
bam.  The  assif^nment  by  the  register  In 
bankruptcy  of  the  effects  of  W.  C.  Ogbum 
made  in  the  fall  of  1876  embraced  the  land 
in  dispute,  and  it  was  sold  at  bankrupt 
sale,  and  was  bid  off  byN.  S.Ogburu  for  10 
cents.  The  deed  ottered  in  evidence  was 
made  to  W.  C.  Ogbum  May  8, 1877. 

The  defendants  asked  the  following 
special  instructions :  "(1)  That  if  the  Jury 
believe  that  the  land  In  dispute  was  bid  off 
at  the  sale  made  by  the  trustees  of  W.  L. 
Simpson  and  J.  Q.  I^emond,  Ez'rs,  by  S. 
H.  Walknp  under  an  agreement  between 
the  said  walkup  and  said  Simpson,  trus- 
tees, prior  to  the  sale,  and  the  deed  was 
made  by  said  Simpson  and  Lemond  to 
W.  C.  Ogbum,  to  whom  the  said  Walknp 
transferred  his  bid  at  the  Instance  of  the 
said  Simpson,  nothing  passed  by  said  sale 
and  deed,  and  the  ]ury  should  find  the  1st 
and  2d  issues  in  favor  of  defendants.  (2) 
That  Inasmuch  as  there  Is  no  power  of 
sale  in  the  mortgage  deed  of  Isaac  Simp- 
son, •  *  *  and  nothing  has  been  paid 
by  the  mortgagees  on  account  ot  their 
suretyship,  the  sale  under  the  said  mort- 
gage deed  passed  nothing,  and  plaintiffs 
cannot  recover.  (3)  That  inasmuch  as 
the  said  mortgage  deed  was  to  indemnl^ 
the  said  trustees,  Simpson  and  Lemond, 
against  a  contingent  loss,  *  •  •  the 
said  trustees  had  no  right  to  assign  the 
said  mortgage  deed  or  transfer  the  legal 
estate  to  the  land  embraced  therein,  the 
said  mortgage  deed  being  a  mere  incident 
to  protect  the  uald  truotees  against  an  in- 
choate liability,  and  plaintiffs  cannot  re- 
cover. (4)  That  being  an  action  to  try 
title  and  to  recover  the  possession  of 
land,  and  more  than  ten  years  having 
elapsed  since  the  rendition  of  the  judgment 
in  1809,  the  said  judgmeut  is  barred  by  the 
statute  of  limitations,  and  the  plaintiffs 
cannot  recover.  (6)  If  the  jury  believe 
that  the  defendants,  and  those  under 
whom  they  claim,  have  been  In  adverse 
poflseesion  of  the  land  In  dispute  to  known 
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and  visible  lines  and  boundaries,  and  un- 
der colorable  title,  for  seven  continuous 
and  successive  years  next  preceding  the 
institution  of  this  suit,  the  Jury  should  re- 
spond *  No '  to  the  first  and  second  issues. 
(6)  That  inasnlucb  as  the  sale  of  the  said 
trustees,  Simpson  and  Lemond's  execu- 
tor, was  made  on  the  6th  day  of  June, 
1870,  and  a  deed  to  the  premises  executed 
to  W.  C.  Ogbum  on  the  same  day,  the  r&. 
lation  of  landlord  and  tenant,  if  It  ever 
existed,  was,  by  this  attempted  fore- 
closure, destroyed,  and  the  possession  ot 
the  said  Isaac  Simpson  was  thereafter  ad- 
verse, in  the  absence  of  a  subsequent 
agreementwltb  the  purchaserat  said  sale, 
or  those  claiming  under  him.  (7)  That 
inasmuch  as  the  note  put  in  Judgment  in 
1869  was  executed  in  1859,  and  the  execu- 
tors of  W.  T.  Lemond  were  not  served 
with  the  summons  in  said  suit  prosecuted 
fb  Judgment  In  1S69,  the  presumption  is 
that  said  note  has  been  paid.  (8)  More 
than  ten  years  having  elapsed  sfncethe 
alleged  default  In  said  mortgage,  the  said 
mortgage  is  presumed  to  ha  ve  been  sat- 
isfled,  and  the  land  therein  describud  is 
presumed  to  have  been  reconveyed  by  the 
said  mortagees,  and  those  claiming  un- 
der them. "  His  honor  refused  to  give  the 
instructions  asked  for  by  the  defendants, 
and  Instracted  the  Jury  that  If  they  be- 
lieved the  testimony  they  would  respond 
to  the  issues  in  favor  of  the  plaintiffs,  and 
thereupon  proceeded  to  write  the  follow- 
ing responses :  To  the  first  issue,  "  Tes ; " 
to  the  second  issue,  "Yes;"  to  the  third 
issue,  "The  note  has  not  been  paid  in  full, 
and  there  is  $300  still  due,  and  the  sureties 
have  sustained  no  lose ; "  to  the  fourth  is- 
sue, "No."  To  the  refusal  to  give  the 
Instructions'  asked  and  to  the  instruction 
given,  the  defendants  excepted.  The  de- 
fendants also  excepted  to  "the  action  of 
hl4  honor  in  writing  the  responses  of  the 
Jury,  save  to  the  finding  that  the  sureties 
had  suffered  no  damage  in  the  Sd  Issue," 
and  contended  that,  "  under  the  evidence 
and  the  law,  the  Jury  should  have  been 
told  that  there  was  a  presumption  that 
the  note  was  paid  in  full,  but,  being  over- 
ruled in  this,  they  made  no  point  as  to  the 
amount  unpaid.  There  was  a  motion  for 
new  trial.  Motion  denied,  and  the  follow- 
ing Judgment  was  rendered:  "(1)  That 
the  /feme  plaintiff  do  recover  the  posses- 
sion of  the  lands  described  in  the  com- 
plaint of  the  defendants,  (plaintiffs;)  (2) 
that  the  defendants  be  and  are  declared 
to  hold  the  said  laud  as  mortgagees  or 
trustees  for  the  payment  of  the  said  sum 
of  three  hundred  dollars,  due  the  male 
plsintift  aforesaid;  (8)  that  C.  M.  T.  Mc- 
Cauly  be  appointed  commissioner  to  sell 
the  said  tract  of  land  at  the  court-house 
In  Monroe,  as  the  law  provides,  for  sales 
by  sheriBs,  and  report  to  the  next  term 
of  this  court. "    Appeal  by  defendants. 

E.  C.  Smith  and    Covington  A  Adawa, 
for  appellants.     W.  P.  liynuw  and    Bur' 
well  A  Walker,  for  appellee. 

Davis,  J.,  (after  stating  the  facta  aa 
above.)  The  first  exception  is  to  the  suf- 
ficiency of  the  probate  of  the  mortgage 
deed  from  Isaac  L.  Simpson.  The  name 
of  the  Bubacriblng  witnen,  as  appears  at- 
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tached  to  the  deed,  was  Irey  L.  Potter 
BlmpHon.  and  the  certificate  1b  that  it 
was  "proved  before  me  by  Ivey  L.  Potter, 
a  Bubacribinff  witneea  thereto, "  etc.  Ab- 
BumlnK  that  the  cleric,  by  mletake  or  from 
any  othercause,  omitted  the  siiruome,  the 
dctum  of  tbeexeciifciun  of  the  murtKage, 
or  of  ita  probate  and  reg^istration,  la  not 
denied,  and  the  objection  was  properly 
overruled.  Love  v.  Harbin,  87  N.  C.  249. 
The  second  exception  is  to  the  compe- 
tency of  the  plaintiff,  Robert  Simpson,  to 
testify  that  "$50  vtrere  paid  upon  the  said 
note  before  Judfcment.  Nothing  was  paid 
afterwards,"  etc.  The  mortgagor  and 
maker  of  the  note  was  dead,  and  we  do 
not  think  that  the  plain  tift  was  acompeten  i 
witness  to  prove,  for  any  purpose  neces- 
sary to  support  bis  a'*tioD,  that  a  pay- 
ment had  been  made  or  that  none  was 
made.  They  necessarily  concerned  "trans- 
actions" with  the  deceased  about  which 
be  could  testify  and  might  testify  difTer- 
entiv.  If  living,  and  we  think  he  was  ren- 
dered Incompetent  as  a  witneBsforanyBucb 
purpose,  both  by  section  681)  and  section 
690  of  the  Code. 

It  was  in  evidence  (the  plaintiff  Robert 
■Simpson  himself  testified)  that  a  sale  of 
the  land  in  dispute  was  made  by  W.  L. 
iSimpson,  one  of  the  mortgagees,  and  J. 
Q.  Lemond,  executor  of  the  other,  and 
that  at  the  sale  tbe  land  was  bid  off  by 
S.  H.  Walkup,  for  said  William  L.  Simpson ; 
that  he  did  not  know  why  Walkup  did 
not  take  the  deed  to  himself.  It  was  fur- 
ther in  evidence  that  W.  L.  Simpson  and 
J.  Q.  Lemond,  executors,  etc.,  executed 
on  the  6th  of  J  une,  1870,  a  deed  to  W.  C. 
Ogburn;  that  Ugburn  wasnot  at  the  sale, 
and  did  not  bid  off  the  land,  nor  author- 
ise any  one  else  to  bid  it  off  for  him ;  that 
W.  L.  Simpson,  one  of  the  mortgagees, 
asked  bim  to  let  tbe  deed  be  made  to  him. 
It  was  BO  made,  and  he  on  February  11, 
1878,  more  than  seven  years  afterwards, 
conveyed  it  to  the  feme  plaintiff;  and  that 
nothing  was  paid.  The  mortgagees  for 
whose  indemnity  tbe  deed  was  made  liad 
no  power  under  the  deed  to  sell  or  fore- 
close the  mortgage  by  sale,  public  or  pri- 
vate, and,  if  they  had,  the  evidence  tends 
strongly  to  show  flia/a  ffdes  In  the  sale; 
that  there  was  in  fact  no  bona  Sde  Bale  to 
Walkup  or  Ogburn  who  acted  for  and  at 
the  request  of  the  mortgagee  Simpson. 
There  appears  to  have  been  no  considera- 
tion for  tbe  deed  from  the  mortgagees  to 
Ogburn,  or  from  bim  to  the  feme  plaintiff, 
and  the  evidence  is  suflficient  to  create 
much  more  than  a  mere  suspicion  of  collu- 
sion between  the  mortgagees  and  tbe 
plaintitfti,  and  tbe  dsfendant  was  entitled, 
Bubstantlally,  to  the  first  instruction 
asked.  We  say  "subRtautially,"  because 
there  is  no  direct  evidence  that  Walkup 
trannfeiTed  his  bid  to  Ogburn  at  tbe  in- 
stance of  Simpson,  though  there  is  no  evi- 
dence of  any  bid  except  by  Walkup.  If  the 
•  mortgagees  bad  power  under  the  mort- 

fage  to  sell,  tbe  effect  of  their  deed  of 
une  6, 1870,  if  made  fairly  and  without 
collusion,  would  be  to  foreclose  the  mort- 
gage, and  tbe  relation  of  mortgagor  and 


mortgagee  ceaaed ;  but  If  they  bad  no  au- 
thority to  sell,  and  we  think  they  bad 
none,  the  legal  title  remained  in  them,  and 
the  land  could  only  be  subjected  whether 
as  a  security  for  the  payment  of  the  debt 
to  tbe  male  plaintiff,  or  in  exoneration 
of  the  sureties  thereto,  by  an  action  to 
foreclose  the  mortgage,  and  tbe  feme 
plaintiff  cannot  recover  possession  of  tbe 
land  in  this  action.  But  it  Is  insisted  that 
tbe  deeds  from  the  mortgagees  to  Og- 
burn, and  from  Ogburn  to  tbe  feme  plain- 
tiff, if  not  valid  to  pass  the  title  to  her, 
conveyed  at  least  the  naked  legal  titles 
and,  us  the  land  is  security  for  the  pay- 
ment of  the  male  platntitt's  debt,  this  may 
be  treated  as  an  action  for  foreclosure  to 
pay  it.  Assuming  that  the  mortgagors 
could  have  transferred  to  the  male  plain- 
tiff the  legal  title  held  by  them  in  exonera- 
tion of  their  liability,  and  that  this  would 
have  put  the  naked  legal  title  iu  him,  and 
that,  having  the  equity  to  have  the  land 
applied  to  the  payment  of  his  debt,  ha 
might  bring  an  action  In  bis  own  name, 
without  joining  the  mortgagees  against 
the  mortgagor  to  foreclose,  (we  do  not 
say  that  this  could  be  done,)  yet  that  cer- 
tainly could  not  be  done  in  this  action. 
There  Is  no  legcd  title  6t  any  Kort  in  the 
male  plaintiff,  and  this  action  la  not 
brought  to  forcelose.  On  the  contrary. 
It  is  brought  to  recover  tbe  possession  of 
tbe  land  only,  and  that  not  upon  any 
claim  of  title  by  the  male  plaintiff,  bat 
upon  the  claim  of  title  of  the  finne  plain- 
tiff, and  the  only  relief  demanded  ia  the 
possession  of  the  land,  and  damages  for 
retention,  and  not  to  foreclose  tbe  mort- 
gage for  the  payment  of  the  male  plain- 
tiff's debt,  or  for  the  exoneration  of  tbe 
sureties  thereto,  who  arj  not  parties  to 
this  action;  and,  besides  the  claim  of  tbe 
defendants,  set  up  in  their  answer  that,  if 
not  entitled  to  tbe  land,  they  are  entitled 
to  have  it  sold  under  tbe  mortgage,  to 
pay  any  sum  that  may  be  due,  etc..  Is  de- 
nied by  the  replication.  No  such  cause  of 
action  is  alleged  by  the  complaint,  and 
there  coold  be  no  such  recovery  as  that  to 
foreclose,  etc.,  in  this  action.  Willis  v. 
Branch,  94  N.  C.  142,  and  cases  there  cited. 
The  judgment  is  both  for  recovery  of  pos- 
session by  tbe  leme  plaintiff  and  that  the 
defendants  be  declared  mortgagees  or 
trustees,  etc.,  and  that  the  land  be  sold. 
This  is  a  judgment  for  both  of  tbe  plain- 
tiffs, in  double  and  conflicting  asi>ects,  and 
cannot  be  sustained.  We  think  there 
was,  in  several  aspects  of  the  case,  evi- 
dence that  should  have  been  passed  upon 
by  the  Jury  under  instructions  from  the 
court,  and  that  thprewas  error  in  refus- 
ing the  first  and  fifth  prayers  for  instruc- 
tion, and  the  charge  as  given,  and  in  tbe 
judgment  rendered,  and  we  need  not  con- 
sider whether,  if  in  and  action  brought  by 
tbe  male  plaintiff  to  subject  the  land  as  a 
security  for  the  payment  of  his  debt,  the 
statute  of  presumptions  would  bar,  and 
whet  tier,  in  such  an  action,  the  mortga- 
gees would  be  necessary  parties ;  nor  is  it 
necessary  to  consider  the  other  exceptions 
In  tbe  case  on  appeal.    There  is  error. 
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MAgam  AXtt  Sbbtaut— E^NTioTNa  Sbbtast  Awat 

— COHSTKDCnON  OF  COHTBACT. 

A  oontract  whereby  one  penon  agrees  to 
enlUvate  certain  land  of  another  and  pay  the  lat- 
ter •  stipulated  rental,  with  the  understanding 
tlurt  he  shall  work  for  the  latter  whenever  the 
IsUer  needs  him,  and  he  can  leave  his  ovm  crop, 
stes  the  relation  of  landlord  and  tenant  and 
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not  of  master  and  servant,  and  a  third  person 
who  takes  the  tenant  away  cannot  be  convicted 
nnder  Code  N.  C.  SS  SUO.  8180,  for  enticing  awaj 
the  servant  of  another. 

Appeal  from  criminal  conrt,MecklenbarK 
eonnty;  Mearkb.  JudRe. 

Indictment  of  Stanliope  Hoover  under 
Code  N.  C.  §§  3119.  3120,  for  enticing. away 
tbe  servant  uf  another.  The  person  at^ 
leged  to  have  been  soentlced  was  one  Jack- 
aon,  who  bad  entered  into  a  certain  con- 
tract witli  the  prosecutor,  .8ieadman. 
Defendant  was  convicted,  and  appeals. 

E,  T.  Caasler,  for  appellant.  2'be  Attor- 
nex  GeaemJ,  tor  tbe  State. 

Clabk,  J.  The  contract,  as  testified  to 
hy  the  prosecutor,  was  asfollows:  ".lack- 
■on  was  to  cultivate  certain  of  tbe  proee- 
entor's  land,  amounting  to  about  8  or  9 
acres,  for  tbe  year  1890,  and  pay  bim,  as  rent- 
al, tbesuro  of  $33,  or  one  400-lbB.  bale  of  cot- 
ton, with  tbe  understandinK  that  Jackson 
was  to  work  for  the  prosecutor  whenever 
be  needed  Jackson,  and  he,  Jackson,  could 
leave  bis  own  crop,  at  50  cents  a  day." 
We  think  tbe  relation  of  master  and  serv- 
ant did  not  exist,  (or  tbe  reason  that 
Jackson  was  notin  the  employment  of  tbe 
prosecutor.  The  relation  between  them 
was  that  of  landlord  and  tenant.  One  of 
tbe  terms  or  stipulations  of  tbe  renting 
was  that.  In  addition  to  the  rent  paid, 
Jackson,  whenever  at  leisure,  if  called  up- 
on by  the  landlord,  should  work  for  him 
at  60  cents  per  day.  It  has  been  held  that 
where  A.  employs  B.  to  labor  for  him  for 
one  year  at  f  20  per  month,  and  gives  him 
the  nse  of  a  dwelling  during  the  term,  B.'s 
occupancy  of  tbe  dwelling  is  that  of  a 
servant,  and  not  as  a  tenant;  and  if  be 
qaits  A.'s  service,  or  Is  discharged,  A.  may 
enter  and  forcibly  eject  him.  Wood, 
Mast.  &  S.  S  1^>  and  cases  there  cited. 
Tbe  reason  is  that  tbe  contract  ia  that  of 
hiring,  and  the  use  of  the  house  is  a  part 
of  tbe  hire,  or  an  incident  of  the  contract. 
£  con  verso,  here  tbe  contract  is  that  of 
I  eating,  and  the  promise  by  the  tenant  to 
do  labor  when  at  leisure,  if  it  is  wanted 
by  the  landlord,  is  a  mere  inciilent  of  the 
contract  of  renting.  Tbe  court  below 
erred,  therefore,  in  instructing  the  jury 
that  "tbe  contract,  as  sworn  to  by  the 
prosecutor,  gave  him  the  right  to  demand 
the  services  of  Jackson  every  day  it  he 
Aose  to, and  tbe  roan  who  took  himaway 
was  guilty  of  violating  tbe  statute."  Er- 
ror. 
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VBlTDOItS'  LiBX— DiSCHABOS. 

A  written  receipt  for  cash  and  notes  of  the 
yqrchaspr  "in  fall   payment"  for  property,   ttie 


tlUe  of  which  had  been  retained  by  the  sexier 
until  payment  of  the  purchase  money,  does  not 
operate  to  discharge  tbe  seller's  lien  as  against 
tbe  purchaser's  assignee  for  creditoie,  in  the  ab- 
sence of  evidence  and  a  finding  of  fact  that  the 
tnoaaotlon  was  intended  as  adlaoliarBe. 

Appeal  from  superior  coart,  Borke  coun- 
ty; Bykcm,  Judge. 

J.  B.  Batcbelor,  J.  T.  Perklna,  and  John 
Devereax,  Jr.,  for  appellant,  S.  J.  Ervin, 
lor  appellee. 

'  Shephbrd,  J.  Brem  &  McDowell  sold  a 
certain  shaping  machine  to  Robertsoni 
and.  under  the  terms  of  the  contract  of 
sale,  (which  was  registered,)  the  title  was 
to  remain  in  tbefurmer  until  the  latter  had 
paid  the  purchase  money.  The  sum  of 
938.83  was  paid  in  cash,  and  afterwards 
two  simple  promissory  notes  were  given 
by  tbe  vendee  for  the  balance  of  the  pur- 
chase money.  Tliereupon  the  vendee  exe- 
cuted tbe  following  receipt:  "Received  of 
J.  W.  Robertson  one  hundred  and  se'4'en- 
ty-flve  dollars  In  full  payment  of  shaping 
machine  and  bits,  payments  made  as  fol- 
lows :  Fifty-elgbt  and  33/lUO  dollars  cash, 
and  two  notes  of  fifty -eight  and  33/100  dol- 
lars, payable  August  17th,  18S9,  and  the 
other  in  90  days  from  date.  This  June 
17th,  1889."  The  notes  were  absolute 
promises  to  pay,  but  recited  that  they 
were  given  In  part  payment  of  the  said 
machine.  The  last  note  has  never  been 
paid.  The  queptton  presented  is  whether 
the  taking  of  the  notes  and  the  execution 
of  the  receipt  had  the  effect  of  an  actual 
payment  so  as  to  vest  the  legal  title  to  the 
machine  in  the  vendee,  and  thus  deprive 
the  vendors  ol  their  lien.  The  referee  does 
not  find  that  such  was  the  intention  of 
the  parties,  but  he  concludes,  as  a  matter 
of  law,  from  the  facts  wlilcb  we  have  sub 
stantially  stated,  that  the  title  passed, 
and  tbe  lien  was  dlscharsred. 

"It  may  now  be  regarded  as  a  well-set- 
tled rule  that,  wherever  the  vendor's  lien 
is  recognized  at  all,  it  is  not  waived,  in 
the  absence  of  an  express  agreement  to 
that  effect,  by  the  taking  o(  tbe  note  or 
other  personal  security  of  the  vendee  for 
the  purchase  money.  Winter  v.  Anson, 
8  Russ.  488;  Ex  parte  Peake,  1  Madd.  846; 
Selby  V.  8tan)ey,4  Minn.  «5,(GII.  34;)  Gar- 
Bon  V.  Green,  1  Johns.  Ch.  3U8;  Denny  v. 
Steakly,  2  Heisk.  156.  "The  intention  to 
take  a  bill  (that  is,  the  mere  personal  obli- 
gation of  the  vendee)  in  absolute  payment 
tor  goods  sold  must  be  clearly  shown,  and 
not  deduced  from  ambiguous  expressions 
such  as  that  the  bill  was  taken, 'in  pay- 
ment' for  tbe  goods,  or  'in  discharge  of  the 
price.'"  2  Ben].  Sales,  714.  The  presump- 
tion of  law  is  against  such  satisfaction. 
Hyman  ▼.  Devereux.  63  N.  C.  626.  in  the 
leading  case  of  Teed  v.  Carrutliers,21  Eng. 
Ch.  80,  the  mortgagee,  after  a  cash  pay- 
ment of  a  part  of  the  debt,  gave  a  receipt 
to  the  mortgagor  for  two  accepted  bills 
of  exchange  "in  full  of  principal  and  In- 
terest due"  upon  a  mortgage  for  £10,- 
000.  It  was  held  that  "as  between  the 
mortgagee,  mortgagor,  and  tbe  latter's 
asslgneea,  by  deed  and  In  bankruptcy," 
there  was  no  payment,  and  thecourt  made 
a  decree  of  foreclosure.    The  foregoing  au- 
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chorltleB,  and  especially  tbecaee  last  cited, 
(which  seems  directly  in  point.)  eltectnally 
dispose  of  this  appeal  in  favor  of  the  ven- 
dors. If  a  onrcnaser  for  value  and  for  a 
present  consideration  bad  been  misled  by 
the  receipt  the  result  would  be  different. 
In  the  absence  of  evidence  and  a  finding 
that  the  transaction  was  intended  as  a 
discharge  of  the  lien  we  mast  huld  In  ac- 
cordance with  the  general  weight  of  au- 
thority that  there  was  error  in  the  rul- 
ing below.  It  Is  further  to  be  observed 
that.  In  cases  like  this,  the  Intention  to 
discharge,  etc.,  must,  it  seems,  be  alleged 
hi  the  pleadings.  1  Jones,  Liens,  9  lOOft; 
Hyman  v.  Devereux,  supra.  There  la  w- 
ror. 


aOT  N.  a  886) 

Oomrrr  Board  or  Education  ▼.  Stats 
Board  op  Education. 

(AMHngnw  Court  tif  North  CaroUitia.    Deo.  n, 

■  1890.) 

timreATiov  ov  Aonam—Ronam  ow  9tMma— 
Coirmsiov  bt  Tbwtsb. 

Where  the  atate  board  ot  edacatlon  appor- 
tiona  a  certain  shaie  of  tLe  scltool  fond  in  Its 
hands  to  a  certain  county,  it  holds  snoh  share  for 
the  benefit  qf  the  latter,  and  a  snlMeqnent  pay- 
ment of  a  part  of  such  share  to  another  counfy  is 
a  conversion,  and  the  statute  of  limitation  begins 
to  run  in  favor  of  such  atate  board,  and  arainst 
the  former  county,  from  the  time  such  former 
eoun^  lias  notice  thereof. 

Appefil  from  superior  court,  OranvlUe 
county. 

Action  by  the  board  of  education  of 
OranvlUe  county  agalnat  the  state  board 
ot  education.  Judgment  for  defendant, 
and  plaintiff  appeals. 

Robert  W.  Winston,  for  appellant.  J.B. 
Batcbetor  and  Joba  Devereux,  Jr.,  tor  ap- 
pellee. 

Clark,  J.  On  November  6, 1888,  the  de- 
fendant apportioned  to  the  plaintiff 
$l,047,asits  proportion  of  theschool  funds 
in  its  hands  for  distribution.  On  May  81. 
1S84.  the  defendant  paid  over  -  ^m.26 
the.reof  to  the  county  board  of  educa- 
tion of  Vance  county,  and  immediately 
notified  the  plaintiff  thereof,  and  the  plain- 
tiff subsequently  drew  for  and  received 
the  balance.  Tbisaction  was begunin Sep- 
tember, 1888,  to  recover  the  $824.25.  After 
the  apportloament  made  In  November, 
1883,  the  defendant  held  the  amount  ap- 

gortioned  to  the  plaintiff  for  and  In  its  be- 
alfand  subject  to  its  requisition.  The 
payment  of  $824.25  to  Vance  county  was 
a  conversion  thereof,  and  the  statute  of 
limitations  began  to  run  from  said  pay- 
ment and  notice  thereof  given  to  plaintiff. 
"The  trust  was  put  an  end  to  by  the  dis- 
avowal of  the  trustee."  Robertson  v. 
Dunn,  87  N.  C.  195.  It  was  certainly  as  dis- 
tinct a  disavowal  asa  demand  and  refusal 
could  have  been.  As  more  than  three 
years  thereafter  elapsed  before  the  begin- 
ning of  this  action,  the  demand  is  barred. 
Code,  §  155,  Bubd.  4:  Currie  v.  McNeill, 
88  N.  C.  178.    Thhi  renders  it  unnecessary 


to  consider  the  other  exeepttona  In  tba  no* 
ord. 

Pkb  Cdbiah.    No  error. 

""""■  (107  N.  C.  StO 

McFaBLAND  ▼.  SODTHBBR  IMP.  OO. 

(Supreme  Court  of  North  CcmMna.   Deo.  9>l 
1890.) 

Appsai/— BsooBD— Rsmw. 
A  ease  on  appeal  recited  that  'all  tt* 
prayers  for  instmctions  were  refused,  excmtt  a 
part  of  the  ninth,  embodied  in  the  cliarge  given, 
and  the  defendant  excepted. "  What  part  of  th« 
ninth  prayer  Was  given  was  not  stated,  and  tho 
cliarge  as  delivered  was  not  sent  up  with  the  rec- 
ord. Held  error,  where  the  party  asking  soch 
ninth  instruction  was  entitled  to  tiave  it  given  in 
substance. 

Appeal  from  superior  court,  Buncombe 
county;  QiLMBB,Judg6. 

F.  A.  Soodhjr  and  T.  F.  Dartdaon,  for 
•ppellant.  M.  B.  Carter  and  C.  M.  Buabee, 
tor  appellee. 

Clark,  J.  Upon  the  evidence  and  plead- 
ings, the  defendant  was  entitled  to  have 
bis  ninth  prayer  for  Instructions  granted, 
II  not  in  the  very  words  asked,  at  least  in 
substance.  It  appears  that  neither  was 
done.  The  case  as  settled  by  the  Judge 
says:  "All  the  prayers  for  instmctions 
were  refused,  except  a  part  of  the  ninth, 
embodied  In  the  charge  given,  and  the  de- 
fendant excepted. "  It  aopears,  therefore, 
that  only  a  part  of  this  prayer  was  given, 
and  what  part  is  not  stated.  As  the 
charge  is  not  sent  up,  we  cannot  say  that 
the  part  given  was  the  substance  of  the 
whole  prayer,  and  It  would  seem  that  It 
was  not;  for  the  Judge  states,  in  effect, 
that  part  of  that  prayer  (and  the  whole 
of  the  other  prayers)  was  refused.  The 
exception  to  the  refusal  to  give  the  whole 

Grayer  as  asked  was  notice  to  the  appel- 
«,  and  to  the  judge,  to  send  up  the  part 
of  the  charge  delivered  which  embodied 
the  instruction  given  in  that  aspect  uf  tbe 
case.  This  has  not  been  done.  There  is 
In  the  record  no  exception  to  the  charg:e 
given,  and  we  must  assume  that  it  was 
satisfactory  as  far  as  it  went.  This  ex- 
ception, however,  is  for  an  omission  to 
charge,  which  would  not  be  error  unless 
an  Instruction  was  asked  and  refused,  slb 
was  done  here.  State  v.  Bailey,  100  N.  C. 
628,  6  S.  E.  Rep.  372;  McKlnnon  v.  Mor- 
risou,  104  N.  C.  854, 10  S.  E.  Bep.  518. 
Error. 


(107  N.  C.  7a) 

Bowers  et  al.  v.  Richmond  &  D.  R:  Co. 

(Supreme  Court  of  Nirrth  Carolina.    Deo.  28, 
1880.) 

Jdsisdiction  op  Bupbkior  Coubt. 
Where  a  complaint  alleges  that  defendant, 
a  common  carrier,  contracted  with  plaintiffs  to 
transport  certain  boxes  of  mica,  and  ttiat  it  "so 
negligently  and  carelessly  conducted  in  regard  to 
the  same  that  the  mica  was  greatly  damaged, 
three  boxes  being  broken  open  and  scattered,  to 
the  great  damage  of  the  plaintiffs,"  etc.,  the  ac- 
tion is  for  a  tort,  and  where  the  damages  alle«md 
exceed  t50  the  superior  court  in  North  Carouna 
has  jurisdiction. 

Appeal   from  superior    court,  Jackson 
county;  Connor,  Judge. 
It  is  alleged.  In  substance,  in  tbe  com- 
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plaint  tbatflve  boxes  of  mica  wereahlpped 
to  the  plalntlltB  from  the  dty  ut  Boston, 
and  that  the  defendant  and  others,  com- 
mon carriers,  contracted  with  the  plain- 
tiffs to  transport  the  same  for  certain 
compensation,  etc.,  and  it  is  further  al- 
leged :  "  (4)  That  the  defendant.  In  com- 
pliance with  the  said  contract  for  hire,  en- 
tered Into  in  the  said  city  of  Boston,  under- 
took to  carry  the  said  five  boxes  of  mica 
safely  from  the  town  of  Salisbury,  N.  C, 
to  Sylra,  In  North  Carolina,  and  collected 
the  freight  for  transportation  due  for  the 
entire  route  at  said  point  of  delivery;  (5) 
that  the  defendant  did  not  safely  carry 
and  deliver  said  five  boxes  of  mica  pursu- 
ant to  the  agreement  aforesaid,  but  It  so 
negligently  and  carelessly  conducted  In 
r%ard  to  the  same  that  the  mica  was 
greatly  damaged,  three  boxes  being  brok- 
en open  and  scattered,  tu  the  great  dam- 
age of  the  plaintiffs  of  one  hundred  and 
forty  dollars.  Wherefore  tho  plaintiffs 
pray  Jndgment  for  the  sum  of  three  hun- 
dred dollars,  and  the  costs  of  this  action. " 
The  defendant  in  its  answer  deuied  all  the 
material  allegations  of  the  complaint. 
Thereupon  the  court  gave  Judgment  as  fol- 
lows: "It  appearing  from  the  pleadings 
In  this  causA  that  the  court  has  no  Juris- 
diction of  the  action,  it  Is  ordered  and  ad- 
judged, on  motion  of  defendant's  counsel, 
that  this  action  be  dismissed  at  the  cost 
of  the  plaintiffs. "  The  plaintiffs  excepted 
ana  appealed. 

Geo.  A. Joaes.toT  appellants.  D. Sebenck 
and  Charles  Price,  for  appellee. 

Mbbrimon,  C,  J.,  (after  stating  the  tacta 
as  above.)  It  is  settled  that,  under  the 
present  method  of  civil  procedure,  when 
the  breach  of  a  contract  involves  a  tort, 
the  complaining  party  may  waive  the  con- 
tract, and  sue  for  and  recover  damages  for 
the  tortious  Injury.  In  such  case,  if  the 
damages  alleged  In  good  faith  are  f  50,  or 
less,  the  court  of  a  Justice  of  the  peace  will 
have  jurisdiction ;  if  for  that  or  a  greater 
sum,  the  superior  court  will  have  jurisdic- 
tion. Bulllnger  v.  Marshall,  70  N.  C.  520; 
Ashe  V.  Gray, 88  N.C.190;  Norville  v.  Dew, 
94  N.  C.  43;  Harvey  v.  Hambrlght,  98  N.  C. 
446, 4  8.  E.  Rep.  187;  Edwards  v.  Cowper, 
99  N.  O.  421,  6  S.  E.  Rep.  792;  Long  v. 
Fields.  104  N.  C.  221, 10  S.  E.  Rep.  253.  In 
this  case  the  plaintiffs  might  have  sued  for 
a  simple  breach  of  thecontract,andif  they 
bad  done  so  the  superior  court  would  not 
have  original  jurisdiction,  because  the 
damage  alleged  was  but  f140,  a  demand 
within  tbe  jurisdiction  of  the  court  of  a 
Justice  of  the  peace.  The  mere  demand  for 
fSOO  could  not' give  the  superior  court  ju- 
risdiction, because,  manifestly,  such  de- 
mand would  not  be  made  in  good  faith, 
but  simply  to  apparently  give  tbe  court 
Jurisdiction,  and  the  court  ought  to  dis- 
miss the  action.  We  think,  however, 
that  it  appears  sufficiently  from  tbe  face 
of  the  complaint  that  tbe  plaintiffs  allege, 
not  simply  a  breach  of  contract,  but  a 
tort,  a  tortious  injury,  and  damages  occa- 
sioned thereby  exceeding  $50,  so  that  the 
court  had  Jurisdiction.  A  breach  of  the 
contract  is  alleged  in  general  terms,  but  It 
la  further  alleged,  particularly  and  specif- 
ically, that  the  defendant  "so  negligently 


and  carelessly  conducted  in  r^^rd  to  tba 
same  that  the  said  mica  was  greatly  dam- 
aged, three  boxes  being  broken  open  and 
scattered,  to  the  great  damage  of  the 
plaintiffs  of  one  hundred  and  forty  dol- 
lars." Obviously,  these  words  were  In- 
tended to  allege  more  than  a  simple 
breach  of  the  contract, — a  tort,  tortious 
injury.  Granting  that  more  appropriate 
terms  for  such  purpose  might  have  been 
employed,  still  the  court  can  see  tbe  pur- 
pose Informally  expressed,  and  as  It  can, 
tbe  pleading  should  be  upheld  and  the  Ju- 
risdiction sustained.  As  we  have  seen, 
the  plaintUt  might  sue  for  the  tort,  and  it 
sufficiently  appears  that  he  Intends  to, 
and  does  so.  The  defendant's  counsel  cit- 
ed and  relied  upon  WInslow  v.  Wcith,  66  N. 
C.  432;  Froellch  v.  Express  Co.,  67  N.  0. 1; 
and  Hannah  y.  Railroad  Co.,  87  N.  C.  851. 
In  the  first  of  these  cases  the  court  ex- 
pressly founds  Its  opinion,  of  but  a  few 
lines,  upon  the  ground  that  the  cause  of 
action  Is  a  breach  of  contract.  The  deda- 
lon  of  the  court  In  the  second  case  is  put 
upon  tbe  like  ground.  In  the  third  case, 
the  action  was  disposed  of  upon  a  differ, 
ent  ground,  the  late  chief  Justice  saying, 
obiter,  of  the  alleged  cause  of  action,  that, 
"  if  treated  as  an  action  for  a  violate  con- 
tract of  carriage  merely,  tbe  claim  asserted 
In  tbe  complaint  would  be  solely  within  a 
Justice's  jurisdiction,— an  obstacle  equally 
fatal  to  the  recovery. "  Citing  Froellch  v. 
Express  Co.,  supra.  In  cases  Tike  that  un- 
der consideration,  when  the  plaintiff  in- 
tends to  sue  In  tort,  the  distinctive  tor- 
tious cause  of  action  ahoaid  be  alleged  in 
terms  that  clearly  show  the  purpose. 
This  Is  necessary  to  tbe  end  tbecourt  may 
see  that  it,  and  not  the  court  of  a  Justice 
of  the  peace,  has  jurisdiction.  There  is  er- 
ror. The  court  should  have  denied  the 
motion  to  dismiss  the  action.  To  the  end 
that  tbe  judgment  may  be  reversed  and 
the  action  disposed  of  according  to  law, 
let  this  opinion  be  certified  to  the  superior 
court.    It  Is  so  ordered. 


(107  N.  C.  407) 

Woodward  et  aJ.  ▼.  Blob  et  tU. 

(Supreme  Court  of  North  CaroUna.    Deo.  SS, 
1890.) 

FABBIIT  and  CHIU>— LBOITntiCT— Evidsncb. 

On  the  question  of  the  legitimacy  of  a  cer- 
taln  child  bom  in  wedlock,  where  there  Is  evl- 
ence  to  show  non-access  of  the  husband,  evidence 
as  to  how  another  man,  at  whose  house  the  mota- 
erwas  living  at  and  before  the  birth  of  the  child, 
treated  the  latter,  is  admissible  to  show  that  h* 
was  its  father. 

Appeal  from  superior  court,  Burke 
county. 

J.  T.  Perkins  and  John  Devereux,  Jr„ 
for  appellants.    6'.  J.  Ervin,  for  appellees. 

Clark,  J.  The  maxim,  "pater  est  quern 
nuptlse  demonKtraat,"  was  formerly  so 
strictly  construed  that,  from  the  time  of 
the  Year-Books  down  to  tbe  last  century, 
a  child  bom  of  a  married  woman  was  con- 
clusively presumed  legitimate,  unless  the 
husband  was  shown  to  be  impotent,  or 
not  "infra  qaatlor  maria."  The  ancient 
rule,  with  the  homely  illustration  given  by 
Judge  RiCKHiLL  In  Flettsham  and  Julian, 
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(Y.S.7  Hen.  IV.  9, 18.)  Is  fannniartoiis 
by  the  great  dramatist  harlng  placed  it 
In  the  mouth  of  King  Jobn,  (act  1.,  scene 
1.)  Van  Aemam  v.  Van  Aemam,  1  Barb. 
Ch.  375.  But  the  rule  was  much  modified 
in  Pendrell  v.  Pendrell,  2  Strange.  925, 
and  the  Banbury  Peerage  Case,  in  the 
bouse  of  lords,  I  Sim.  &  8. 153,  and  suc- 
ceeding cases,  until  now  it  is  best  stated 
by  Chancellor  Kent  (2  Comm.  210)  as  fol- 
lows: "The  question  of  the  legitimacy  or 
illegitimacy  of  the  child. of  a  married  wo- 
man is  one  of  fact,  resting  on  decided 
proof  as  to  the  non-access  of  the  husband, 
and  the  facts  must  generally  be  left  to  the 
Jury  for  determination."  Schouler,  Dom. 
Rel.  §  225;  Hargrave  v.  Hargrave,  9  Ben  v. 
552,  opinion  by  Lord  Langdale.  In  Cope 
V.  Cope.  5  '"ar.  &  P.  604.  it  is  said:  "If  a 
husband  have  access,  and  others  at  the 
same  time  are  carrying  on  a  criminal  inti- 
macy with  his  wife,  a  child  born  under 
such  circumstances  is  legitimate  in  the  eye 
of  the  law.  But  if  the  husband  and  wife 
are  living  separ&te,  and  the  wife  Is  noto- 
riously llylng  in  open  adultery,  although 
the  husband  may  have  an  opportunity  of 
access,  it  would  be  monstrous  to  suppose 
that,  under  these  circumstances,  he  would 
avail  himself  of  such  opportunity  The 
legitimacy  of  a  child  bom  under  such  cir- 
cumstances could  not  therefore  be  estab- 
lislied." 

The  evidence  of  the  mother  in  the  pres- 
ent case  was  that,  "while  in  Tennessee, 
she  and  Underzinelived  in  one  of  the  cabins 
on  Greenlee's  place;"  that  they  were  in 
Tennesseesixyears.and  the  plaintiff  Emily 
was  born  four  years  after  they  moved 
to  Tennessee.  It  may  be  noted  that  she 
does  not  tesify  that  Kmily  was  the  child 
of  Underslne.  As  the  defendants  claim  un- 
der Underzlne,  it  may  be  a  question  under 
Code,  §  690,  if  the  mother,  who  is  a  party 
plaintiff,  was  a  competent  witness  to 
show  the  alleged  mnrrlag:e  or  the  living 
together  of  herself  and  Underzlne,  but  the 
point  is  not  raised  by  any  eiceptlon,  and 
we  pass  it  by.  The  testimony  offered  by 
defendants  was  that  for  two  or  three  years 
continuously  before  Emily  was  born,  the 
mother  lived  at  the  residence  of  Greenlee, 
the  master,  and  Underzlne  and  she  did  not 
live  together  for  three  years  prior  to  Emi- 
ly's Mrth,  during  which  time  there  was  no 
friendly  intercourse  between  them,  and 
Underzlne  was  not  allowed  at  the  house 
where  the  mother  and  Greenlee  stayed; 
that  the  child  favored  Greenlee,  and  by  its 
color  was  the  child  of  a  white  man;  that 
tbemothertold  Underzinethechild  wasnot 
his,  and  be  would  not  have  It  to  support; 
that  Greenlee  was  an  unmarried  man, 
without  family.  There  was  evidence  on 
the  part  of  the  plaintiffs  that  Underzlne 
had  declared  Emily  to  be  his  child,  and 
much  evidence  on  the  part  of  defendants 
that  he  had  repeatedly  declared  that  she 
was  not  his  child.  The  defendants  then 
ottered  to  show  by  a  witness,  a  former 
slave  of  Greenlee,  who  lived  on  the  farm  in 
Tennessee  at  the  time  of  Emily's  birth, 
how  Greenlee  treated  Emily,  with  a  view  of 
showing  that  he  was  her  father.  The 
court  excluded  the  question,  and  the  de- 


fendants excepted.  Had  Greenlee  been  a 
defendant  In  a  bastardy  proceeding,  or  In 
an  ludlctmentforfomicatlon  and  adultery, 
this  evidence  would.  In  view  of  the  other 
matter  in  evidence,  have  been  competent. 
We  can  see  no  reason  why  it  should  not 
also  have  been  valuable  aid  to  the  Jury  In 
arriving  at  a  just  conclusion  in  a  proceed- 
ing to  test  the  legitimacy  of  the  child. 
There  belngevidence  tending  to  sbownon- 
access  of  the  bnsband,  the  Jury  should  not 
have  been  cut  off  from  a  knowledge  of  how 
Greenlee  treated  the  child.  It  may  be 
.that  it  could  have  been  shown  that  he  be- 
trayed fondness  and  affection  tor  it, 
showed  anxiety  In  its  illness,  lavinhed 
money  on  it,  or  educated  It,  and  surely 
these  things  would  be  strongly  corrobora- 
tive of  the  evidence  of  the  delendants,  for 
it  would  be  hardly  expected  that  a  white 
roan  should  so  act  towards  the  child  ul 
Underzlne,  his  negro  slave.  Was  not  the 
violent  grief  of  David,  the  icing,  upon  the 
death  of  the  child,  corroboration  that  he, 
and  not  Uriah,  was  its  father?  In  the  nat- 
ure of  the  case,  the  paternity  of  a  child 
can  hardly  be  said  to  be  sul>Ject  to  direct 
proof.  Therefore,  when  it  Is  bom  In  wed- 
lock, the  law  presumes  its  legitimacy  from 
that  circumstance.  This  presumption  can 
only  be  rebutted  by  circumstances,  and 
what  more  potent  could  there  be  than  the 
conduct  of  the  wife  in  living  separate  from 
the  husband  with  a  paramour,  and  the 
letter's  treatment  of  the  offspnng?  For, 
though  there  was  opportunity  of  access 
by  the  husband, it  is  not  conclusive  of  le- 
gitimacy. Cope  v.  Cope,  supra.  It  should 
appear  what  the  party  offering  excluded 
testimony  expected  to  prove  h.v  It,  (State 
V.  Wllllford,  91  N.  C.  529;)  but  here  the 
question  is  sufficiently  explicit  in  that  it 
was  asked  toshowthe  treatment  of  Emily 
by  Greenlee,  and  th,e  bearing  of  the  evi- 
dence is  sufficiently  indicated  by  the  ques- 
tion, and  the  statement  that  it  was  offered 
as  testimony  to  show  that  Greenlee  was 
the  father.  In  Morris  v.  Davis,  5  Clark  & 
F.  163,  the  house  of  lords,  on  an  Issue  like 
this,  gave  weight  to  the  conduct  of  the 
paramour  towards  the  child.  This  also 
was  done  In  Cannon  v.  Cannon,  7  Humph. 
410;  1  Bisb.  Mar.  &  Dlv.  §  448.  When  this 
case  was  here  before,  (103  N.  C.  109,  9  S.  B. 
Rep.  492,)  the  court  (Smith, C.  J.,  delivering 
the  opinion)  pointed  out  tbattbe  so-called 
"marriage"  of  Underzlne  and  the  mother, 
the  former  being  a  slave  and  the  latter  a 
free  person,  (the  child  of  a  white  mother 
and  slave  father,)  was  utterly  invalid  ttU 
the  act  of  1879.  (Code,  §  1281,  rule  13,)  and 
that  "  to  repel  the  inference  of  paternity, 
drawn  from  the  mere  fact  of  cohabitation, 
(by  that  act,)  the  same  stringent  rules  do 
not  prevail  as  in  cases  of  established  legal 
marriage,"  for  the  application  of  that 
statute  is  made  to  depend  upon  "cohab- 
itation subsisting  at  the  birth  of  thechild, 
and  the  paternity  of  the  party  from  whom 
the  property  claimed  is  derived.  The  co- 
habiting alone  does  not  confer  legitimacy, 
though  Itfurntshes  presumptive  evidence, " 
which  is  open  to  disproof.  A  fortiori, 
there  was  error  in  rejecting  the  testimony 
offered.    Error. 
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IiirBACiHmirr  ov  Wirma*. 

On  a  criminal  trial  a  witness  for  the  stat« 
was  asked  it  he  had  not  written  a  letter  making 
a  false  ubarge  against  a  young  man.  He  an- 
swered that  be  haid  not,  and  the  defense  offered 
evidence  that  there  was  a  general  report  that  he 
bad  written  the  letter.  Held,  that  the  fact  was 
ooUateral,  and  the  answer  conclusive,  and,  if  not, 
it  could  not  be  contradicted  hj  general  report 

Appieal  from  superior  conrt,  Catawba 
county;  Philips,  J adge. 

Indictment  for  fornication  and  adultery. 
The  only  exception  is  as  to  the  ruling  on 
a  question  of  admissibility  ot  evidence. 
Tbe  state  introduced  a  witness  who  testi- 
fied to  facts  tending  to  prove  tlie  guiit  of 
defendants,  and,  on  crons-examination 
by  defendants'  counsel,  the  witness  was 
asked  If  he  bad  not  written  a  letter  mak- 
ing a  false  charge  afifainst  a  young  man 
wltb  tbe  view  to  prevent  him  from  ob- 
taining a  position  as  a  school-teacher, 
and  witness  answered  that  he  had  not. 
Afterwards,  the  defendants  introduced  a 
wttnpss  who  testified  that  tbe  general 
character  of  the  first  witness  was  not 
good,  and  then  proposed  to  show  that 
there  was  a  general  report  tbat  said  wit- 
ness had  written  the  letter  above  referred 
to.  Objection  to  the  evidence  was  sus- 
tained, and  defendants  excepted.  There 
was  a  verdict  of  guilty,  tind  the  defend- 
ants appealed. 

J.  B.  Batchelor  and  John  Devereux,  Jr., 
for  appellant.  The  Attorney  General,  for 
tbe  State. 

Shbpbebd,  J.  The  qoeBtlon  put  to  the 
witness  was  collateral,  and  his  answer 
conclusive.  State  v.  Patterson,  74  N.  C. 
157.  Even  if  the  answer  bad  not  been  con- 
clusive, it  could  not  have  been  contra- 
dicted by  general  report.  There  is  noth- 
ing whatever  in  the  appeal.    No  error. 

am  N.  c.  808) 

Statb  v.  Penlet. 

Ouvreme  Court  of  North  CaroUna.    Dec  ZO, 
1890.) 

Tssm  or  Court— Ybbdict  on  Bunsat. 

1.  AcU  N.  C.  1889,  c.  493,  $  15,  provides  that 
the  criminal  court  of  Buncomtie  county  shall  con- 
tinne  its  session  for  one  week,  "provided  if  there 
beiemaining  nndisposedof  attheendof  theweek" 
any  of  a  certain  class  of  oases,  "its  session  may 
be  continued  until  such  cases  are  disposed  of. " 
Held  that,  if  it  becomes  necessary  to  hold  the 
court  two  weeks,  any  cause  within  its  jurisdic- 
tion may  be  disposed  of  during  the  second  week, 
and,  on  appeal  from  a  conviction  during  that 
week,  it  will  tie  presumed  that  the  court  was 
prop^ly  in  session,  though  the  case  is  not  one 
i<nr  the  trial  of  which  the  term  could  have  been 
otmtlnned. 

2.  A  verdict  may  be  received  on  Sunday. 
FoUowlng  State  v.  Ricketts,  74  N.  C.  187. 

This  was  an  indictment  for  assault  and 
battery,  with  a  deadly  weapon,  tried  be- 
fore Moorb,  J.,  at  July  term,  1890,  ot  the 
criminal  court  of  Buncombe  county.  Tbe 
case  on  appeal  is  as  follows:  "The  trial 
was  concluded,  and  the  case  given  to  tbe 
Jury,  at  about  6  o'clock  on  Saturday  even- 
ing of  tbe  first  week  of  said  court.    As  the. 
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Jury  was  about  to  retire  to  consider  their 
verdict,  tbe  court  asked  the  solicitor,  and 
the  counsel  for  the  defendants,  if  they 
would  consentfor  theclerk  to  take  the  ver- 
dict, to  which  they  agreed.  The  Jury  re- 
turned to  tbe  clerk  a  verdict  of  guilty  as  to 
both  defendants,  at  seven  o'clock  on  the 
following  Sunday  morning,  in  the  absence 
of  the  defendants  and  their  counsel.  Tbe 
defendants  were  on  bail  at  the  time  of 
their  trial  and  until  after  the  rendition  ot 
tbe  verdict,  having  given  bail  before  a  jus- 
tice of  the  peace  for  their  appearance  at 
court.  On  the  opening  of  the  court  on 
Monday  morning  of  the  second  week  of 
the  court,  the  defendants'  counsel  moved 
the  court  to  set  aside  the  verdict  for  the 
following  reasons :  (1)  Because  the  verdict 
was  rendered  after  the  expiration  of  the 
term  of  court;  (2)  because  tbe  verdict  was 
rendered  on  Sunday.  The  motion  was 
overruled  by  the  court.  Defendants  ex- 
cepted," and  there  was  judgment  and  ap- 
peal. 
Tbe  Attorney  General,  for  the  State. 

Davis,  J.,  (after  stating  tbe  facts  aa 
above.)  Chapter  403  ot  the  Actj*  of  1889, 
establishing  "the  criminal  court  ot  Bun- 
combecounty,  "provides  in  section  15  that 
there  shall  be  four  terms  ot  said  criminal 
court  in  each  year,  specifying  the  time  and 
place  of  holding  said  court,  which  "shall 
continue  its  sesHlonc  for  the  terra  of  one 
week  if  the  business  thereof  shall  require: 
provided.  If  there  be  remainlngundisposed 
of  at  the  end  of  xbe  week  cases  where  de- 
fendants are  charged  with  crimes  punish- 
able with  imprisonment  in  the  peniten- 
tiary, or  capitally,  or  if  defendants  be  in 
Jail  awaiting  trial,  its  sessions  may  be 
continued  untjl  such  cases  are  disposed  of 
either  by  trial  or  continuance  of  the  court." 

1.  It  was  tbe  duty  of  the  Judge  to  con- 
tinue tbe  court  beyond  the  first  week.  If, 
for  any  of  the  causes  stated  in  the  statute, 
It  was  required.  The  term  did  not  neces- 
sarily end  with  the  first  week.  Tbe  judge 
was  holding  court  on  Monday  of  the  sec- 
ond week,  and  the  presumption  is  that  he 
was  doing  so  rightfully,  as  he  might  do, 
as  authorized  by  the  statute.  If  it  be  said 
tbat  the  defendant  was  not  charged  with 
a  crime  punishable  with  imprisonment  in 
the  penitentiary,  or  capitally,  or  that  he 
was  not  in  jail  awaiting  trial,  and  only 
such  cases  could  be  disposed  of  during  tbe 
second  week,  we  think  the  statute  is  sus- 
ceptible, fairly,  of  a  broader  construction ; 
and  if  it  becomes  necessary  to  hold  the 
court  two  weeks,  any  causes  within  its 
jurisdiction  may  be  disposed  of  during  the 
second,  as  well  as  the  first,  week.  The 
Judge  was  both  a  de  Jure  and  a  de  facto 
officer,  holding  court  during  the  second 
week  for  the  transaction  of  such  business 
as  came  within  his  jnrisdlctiou,  and  the 
presumption  Is  in  favor  of  the  regularity 
and  validity  of  his  acts  in  a  conrt  actually 
being  held  during  the  second  week.  State 
V.  Speaks.  95  N.  C.  689. 

2.  The  question  presented  by  the  second 
assignment  of  error  has  been  settled  by 
this  court  adversely  to  tbe  appellants. 
State  V.  Birketts,  74  N.  C.  187;  State  v. 
McGimsey,  80  N.  C.  377;  White  v.  Morris, 
ante,  80.  (at  this  term.)  There  is  no  error. 
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(Siiprime  Ooart  of  North  CaniUna.  Deo.  SB, 

1890.) 

FOKUKJi  TmMBPiJM—AMiaTisa  Offiobb— Lbyt  of 
Attaobicent. 
An  offloer  has  no  right  to  break  an  o'uter 
door  of  a  dwelling  to  levy  an  attachment  on  the 
proper^  ef  the  owner,  and  those  who  aasist  him 
are  gnll^  of  a  forcible  trespass. 

Appeal  from  superior  coart.  Sorry  coon- 
ty;  MoCoRKLB,  Judge. 

Indictment  for  forcible  treepasB.  A  war- 
rant of  attachment  waa  Issued  and  placed 
in  the  hands  of  one  Simmons,  a  constable, 
commanding  him  to  levy  upon  the  prop- 
erty of  the  defendant  in  attachment.  The 
constable,  not  Itnowing  where  the  par- 
ties lived,  summoned  the  accused  to  go 
with  him,  and  they  went  together  to  the 
house  of  the  prosecutrix,  and  she  met 
them  at  the  door,  and  forbade  their  en- 
trance. The  constable  read  the  warrant, 
and  demanded  entrance  into  the  house, 
and  she  refused,  but  told  the  constable 
that  the  property  he  inquired  for  was  in 
the  bouse,  and  resisted  his  attempt  to  en- 
ter, with  a  itnife  in  ber  band.  The  officer 
directed  the  defendant  and  another  person 
to  talce  prosecntrix  oat  of  the  way, 
which  they  did,  using  no  nnnecessary  force. 
The  officer  went  in  the  hoase  and  found 
the  property  (com)  which  was  levied  on. 
The  solicitor  lor  the  state  asked  the  conrt 
to  charge  the  Jury  that  they  should  find 
defendant  guilty,  as  a  warrant  of  attach- 
ment did  not  Justify  the  offloer  and  his 
poaae  in  forcibly  entering  the  premises, 
which  was  given,  and  the  defendant  was 
convicted,  and  appealed  from  thejudgment 
rendered. 
The  Attorney  Omerai,  for^  the  State. 

Sbephbbd,  J.  The  attorney  general  was 
candid  enough  to  concede  that,  in  the  ab- 
sence of  some  Btatututy  provision  to  the 
contrary, this  case  was  governed  by  State 
▼.  Armfleld,  2  Hawlcs,  246.  It  was  there 
decided  that  an  officer  cannot  breali  open 
an  outer  door  or  window  of  a  dwelling 
against  the  consent  of  the  owner,  for  the 
purpose  of  making  a  levy  on  the  goods  of 
the  owner.  This  decision  is  referred  to 
with  approval  in  Sutton  v.  Allison,  2  Jones, 
(N.  CJ  839.  While  such  authority  is  given 
an  ofncer  in  case  ol  "claim  and  delivery" 
where  property  is  concealed,  we  can  find 
nothing  In  the  Code  which  warrants  such 
condnct  in  cases  of  attachment  and  exe- 
cution.   Thejudgment  mast  be  affirmed. 

(107  N.  C.  706)  """" 

Bbnnbbs  et  ah  ▼.  Rbinbhabt. 

(Surrreme  Court  of  North  Carolina.    Dec.  28, 
1890.) 

ExicuTioK  Sale— Death  or  Debtos. 

1.  An  execution  haying  issued  during  the  life 
of  a  Judgment  debtor,  a  sale  thereunder,  after  his 
death,  vests  In  the  purchaser  a  valid  title. 

9.  The  land  having  been  bid  in  by  the  plain- 
tlS  in  ezeotttion,  the  sale  vesta  In  him  the  legal 
title,  and  he  can  recover.  In  an  action  to  be  let 
Into  possession  in  which  defendant  has  filed  a 
general  denial  only. 

This  was  a  civil  action  to  be  let  into 
possession  of  one-sixth  interest  in  the  lot 
of  land  in  the  town  of  WaynesviUe,  de- 


scribed in  the  complaint;  tried  before 
Philups,  Jndge,  and  a  JaryatfaD  term, 
1890,  of  Haywood  superior  court.  Upon 
the  trial  the  following  facts  were  admitted 
to  be  trne :  (1)  On  the  6tb  day  of  Novem- 
ber, 1878,  the  plaintiffs  procured  Judgment 
against  S.  L.  Love  for  $835.83,  with  inter- 
eat  on  $580.19  from  the  6th  day  of  Novem- 
ber, 1878,  and  costs,  and  the  same  was  on 
said  5th  day  of  November,  1878.  duly  dock- 
eted in  the  superior  court  of  Haywood 
county.  (2)  That  on  the  16th  day  of  Feb- 
ruary, 1876,  the  homestead  of  S.  L.  Love 
was  duly  laid  off  and  assigned  to  him  on 
lands  other  than  the  lands  in  controversy, 
which  homestead  he  occupied  until  his 
death,  and  which  his  heirs  stlU  occupy 
and  enjoy.  (8)  That  after  the  docketing 
of  the  Judgment  in  favor  of  the  plaintiffs, 
to-wit,  on  the  Ist  day  of  May,  1886.  said 
S.  L.  Love  and  his  wife  executed  a  deed  of 
conveyance  to  the  defendant,  William 
Bhlnehart,  for  one-sixth  Interest  in  the  land 
in  controversy.  (4)  That  the  plaintiffs 
regularly  issued  executions  on  tlieir  said 
Judgment  until  the  6th  day  of  June,  1887, 
said  Judgment  having  been  kept  alive, 
and  then  being  In  force.  (5)  That  H.  L. 
Love  died  on  the  7th  day  ol  June,  1887. 
(6)  That  execution  issued  on  the  6th  day 
of  June,  1887,  and  was  on  the  same  day 
placed  in  the  hands  of  the  shenffof  said 
county  of  Haywood,  and  before  the  death 
of  S.L.Love;  that  afterwards,  aud  be- 
fore the  return-day  of  said  execution,  and 
after  the  death  of  said  S.  L.  Love,  the  sherw 
iff  levied  upon,  advertised,  and  sold  said 
Love's  Interest  in  said  land,  the  plaintiffs 
becoming  the  purchasers  and  took  the 
sheriff's  deed  tberefor.  (7)  Before  bring- 
ing this  suit  and  after  the  plaintiffs  bad 
obtained  the  sheriff's  deed  they  demanded 
to  be  let  into  the  possession  of  said  land, 
which  was  refused.  The  court  was  of  tho 
opinion  that  a  sale  under  execution  issu- 
ing and  in  the  hands  of  the  sheriff  before 
the  death  ol  R.  L.  Love,  but  made  after 
the  death  of  said  Love,  was  void,  and 
said  sale  and  sheriff's  deed  passed  no  title 
to  the  plaintiffs.  In  deference  to  this  opin- 
ion of  the  court,  the  plaintiffs  submitted 
to  a  nonsuit, and  appealed  to  the  supreme 
conrt. 

O.  8.  Ferguson  and  W.  B.  Ferguson,  for 
appellants. 

Shepbebd,  J.  The  execution  under 
v-hicb  the  defendant  purchased  was  issued 
before  the  death  of  the  jnderment  debtor. 
The  sale  was  made  before  the  return-day 
of  the  writ,  and  after  the  death  of  the 
said  debtor.  Did  the  purchaser  acquire  a 
valid  title?  We  were  not  favored  with 
an  argument  in  support  of  the  ruling  of 
his  honor,  nor  have  we  been  able  to  dad 
anything  in  our  statute  law  which  con- 
flicts with  the  decisions  of  this  court  and 
other  anthorities  sustaining  the  title  of 
a  purchaser  uudersuch  clrcumstancee.  In 
Aycock  V.  Harrison,  65  N.  C.  8,  Kkade,  J., 
speaking  for  the  court,  says :  **  Where  there 
is  a  judgment,  and  a  S.  f».  or  ven.  ex.  is- 
sues during  the  life  of  the  defendant,  the 
sheriff  may  proceed  to  sell  although  the 
defendant  die  before  the  sale,  and  so  h« 
may  when  the  0.  fa.  or  ven.  ex.  issue  aftei 
his  death,  but  is  tested  before.    The  rea 
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■on  is,  tbat  wben  the  process  issnes  or  Is 
tested  befqre  the  defeadant's  death,  the 
mlntsteriarofflcer  can  take  no  notice  of  his 
death,  but  moat  obey  the  process,  which, 
beins  tested  before  the  death,  binds  the 
land."  In  Ualso  v.  Cole,  82  N.  C.  161,  DiL- 
i^RD,  J.,  says:  "  If  the  execution  bad  been 
Haed  in  the  life-time  of  Da  rid  Cole,  or  after 
His  death,  but  with  a  teste  antedating  his 
death,  the  sale  might  have  been  made  un- 
der its  mandate,  and  the  title  would  have 
passed. "  To  tha  same  effect  is  Grant  v. 
Hngbes,  Id.  210,  and  cases  there  cited. 
These  adJudicatiouR  find  abundant  sup- 
port in  2Tidd.  Pr.l084;  Freem.  Ex'ns.S  87, 
and  the  very  numerous  cases  cited  by  the 
latter  author.  It  is  true  that  the  pur- 
chaser in  this  case  is  the  execution  credit- 
or, but,  conceding  that  he  is  within  the 
principle  which  affects  such  a  purchaser 
with  notice  of  all  Irregularities  In  the  ex- 
ecution, the  sale  would  neyertheless  be 
voidable  only ;  and  not  having  been  set 
aside  by  any  direct  proceeding,  and  the 
pleadings  containing  no  matter  which 
calls  for  the  equitable  Interposition  of  the 
court,  there  being  only  a  general  denial, 
«re  thinic  the  purchaser  acquired  the  legal 
title.    Tberb  Is  error. 

(un  N.  c.  »«D 

State  v.  Lewis. 

(aujirmne  Court  of  North  CartMna.    Deo.  9L 
18M).) 

JUDOBfl — ArPOISTMBlTT — ^Ds  Faoto  JTusos. 

1.  Const.  N.  C.  art  4,  (  11,  provides  that 
the  Judges  of  the  superior  court  shall  preside  In 
the  courts  of  the  different  districts  successively, 
but  nc  Judge  shall  hold  the  courts  in  the  same 
district  oftener  than  once  in  4  years,  but  in  case 
of  protracted  illness  of  the  Judge  assigned  to  pre- 
side or  any  other  unavoidable  accident  to  him  by 
reason  of  which  he  shall  be  unable  to  preside, 
(he  governor  may  require  any  Judge  to  hold  one 
«r  more  specified  terms  in  said  district  in  lien 
of  the  Judge  assigned  thereto.  Code  N.  0.  t  918, 
gives  the  governor  power  to  appoint  any  Judge  to 
bold  special  terms  of  the  superior  court  in  any 
county  and  provides  that  "whenever  a  Judge  sliau 
die  or  resign  his  successor  shall  hold  the  courts 
of  the  district  allotted  to  his  predecessors." 
.Held,  tbat  on  the  death  of  a  Judge  assigned  to  a 
certain  district  the  governor  has  power  to  ap- 
point another  Judge  to  bold  specified  terms  of  the 
court  in  that  aistnct  in  lien  of  the  decedent,  as 
his  death  is  an  "unavoidable  acddent"  within  the 
meaning  of  Const,  art  4,  $  U.  Davu,  J.,  dissent- 
ing. 

2.  A  Judge  of  one  district  who  assnines  the 
fimction  of  Judge  of  another  court  by  virtue  of  a 
conunlsston  from  the  governor  to  hold  specified 
terms  of  the  court  in  lien  of  the  regular  Judge 
thereof,  who  lias  died,  is  a  Judge  de  facto,  so  long 
as  ho  exercises  those  functions,  even  thQugh  the 
ooDunission  was  invalid,  and  his  acts  as  such  are 
conclusive  as  against  a  defendant  put  on  trial 
before  him  who  pleads  not  guilty,  and  is  tried 
without  raising  any  objections,  and  a  motion  in 
arrest  of  judgment  after  verdict  on  the  ground 
Oiat  the  case  is  coram  nonjiidice  should  be  over- 
ruled. 

This  was  ad  indictment  for  assault 
and  battefy  with  a  deadly  weapon,  tried 
at  the  July  term,  1890,  of  the  superior 
coart  ofUodciugham  county,  before  Wbit- 
AKER,  .J.  The  judge  was  acting  by  vlrtne 
of  the  following  commission  from  the 
governor:  "Raleigh,  July  8,  1890,  To 
Hon.  Spier  Whltulier— Greetlug :  We,  re- 
posing Hpcclal  trust  and  confidence  in  your 


integrity  and  knowledge,  do  by  these  pres- 
ents appoint  you  to  bold  fall  terms  of  the 
superior  courts  of  Rockingham  county  be- 
ginning July  22, 1890,  and  Stokes  county 
oeginnTng  August  4, 1890,  in  the  ninth  Ju- 
dicial district.  In  lieu  of  Hon.  Wm.  Shipp, 
deceased,  and  do  hereby  confer  upon  yon 
all  the  rights,  privileges,  and  powers  use- 
ful and  necessary  to  the  just  and  proper 
discharge  of  the  duties  of  your  appoint- 
ment. In  witness  whereof  bis  excellency, 
Daniel  Q.  Fowle,  our  governor  and  com- 
mander In  chief,  hath  signed  with  bis 
hand  these  presents,  and  caused  our  great 
seal  to  be  affixed  thereto.  Done  at  our 
city  of  Raleigh,  this  8th  day  of  July,  In  the 
year  of  our  Lord,  one  thousand  eight 
hundred  and  ninety,  and  in  the  one  hun- 
dred and  fifteenth  year  of  our  American  in* 
dependence.  Dan'l  O.  Fowi^,  Oovemor. 
By  the  g^ovemor.  Wm.  L.  Saondbrb,  Sec. 
of  State. "  There  was  a  verdict  of  guilty, 
prayer  for  judgment,  motion  in  arrest  of 
jndgment  for  that.  Judge  Sbipp  having 
recently  died,  and  the  position  of  superior 
court  Judge  for  the  eleventh  Judicial  dis- 
trict being  now  vacant,  by  reason  of  the 
governor's  failure  to  appoint  bis  succes- 
sor as  required  by  the  constitution  and 
laws  of  North  Carolina  to  do,  there  is  no 
oneauthorized  to  bold  the  court  which  in 
the  order  of  rotation  should  have  been 
held  by  Judge  Shipp.  The  appolntmentof 
Judge  Spikr  Wbitakbr  to  bold  this  regu- 
lar terra  of  court  is  without  authority  un- 
der the  constitution,  he  being  in  the  order  of 
rotation  of  judges  required  to  bold  the 
court  of  the  second  district,  Judge  Shipp's 
successor,  under  sections  11  and  23of  arti- 
cle 4  of  the  constitution,  being  the  only 
person  required  or  authorized  to  hold 
said  term  of  said  court.  That  this  case 
Is  therefore  coram  aoa  Judice.  His  honor, 
having  found  as  a  fact  that  Judge  Shipp 
was  dead  before  bis  special  commission  to 
hold  this  court  was  issued,  arrested  the 
judgment,  and  the  solicitor  appealed. 

The  Attorneix  Genera/ and  S,  H.  Battle, 
for  the  State. 

Avert,  J.,  (after  stating  the  ibcta  aa 
above.)  If  Judge  Spier  Whitaker  was 
acting  either  dejure  or  de  facto  as  Judge 
of  the  superior  court  of  Rockingham  coun- 
ty, in  opening  and  organizing  that  court, 
and  In  presiding  at  the  trial  of  the  defend- 
ant, until  the  Jury  returned  a  verdict  of 
guilty,  It  was  error  to  allow  the  motion 
of  the  defendant,  and  enter  the  order  ar- 
resting the  judgment.  Were  we  to  con- 
cede not  only  that  the  governor  did  not 
have  the  power  under  the  cjinstltutlon  to 
appoint  him  and  clothe  him  with  the 
rightful  authority,  but  that  his  acts  as  a 
de  facto  officer  also  ceased  to  be  valid  and 
binding,  as  to  the  publlQ  and  third  per- 
sons, when  he  declared  in  open  court  his 
purpose  to  abdicate  because  he  was  b* 
opinion  that  the  said  term  could  not  have 
been  lawfully  held  except  by  a  succeBsor 
regularly  appointed  and  commlHsloned  by 
the  governor  to  fill  the  vacancy  caused  by 
the  death  of  Judge  Shipp,  still  his  refusal 
to  proceed  further  with  the  business  of  the 
court  would  not  affect  the  validity  of  any 
previous  act  done  under  color  of  his  ap- 
pointment from  thegovemor.and  whenhe 
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waataoldlng himself  otrt  to  the  public  as  the 
rlKhtlol  incumbent  by  virtue  of  the  speclAl 
ecmmission  entered  of  record.  Judge 
Wbitakbb  was  a  de  ikcto  officer,  so  long 
as  be  continued  to  preside  and  to  assert 
bis  power  under  and  by  virtue  of  the  com- 
mission issued  by  the  governor,  even  if 
we  concede  for  the  sake  of  the  argument 
that  he  was  not  the  rightfully  constitut- 
ed judge  of  the  superior  court  of  Rocking- 
ham county,  and  that  his  power  as  a  dti 
facto  officer  continued  only  so  long  as  he 
exercised  it.  Chief  Justice  Butler,  in  the 
case  uf  State  v.  Carroll,  88  Conn.  449,  after 
a  very  exhaustive  examination  and  re- 
view of  the  English  and  American  authori- 
ties, defines  and  classifies  officers  de  facto 
as  follows:  "An  officer  de  facto  Is  one 
whoso  acts,  though  not  those  of  a  lawful 
officer,  the  law,  upon  principles  of  policy 
and  justice,  will  hold  valid  so  far  as  they 
involve  the  Interests  of  the  pul>IIc  and 
third  persons,  where  the  duties  of  the 
office  were  exercised— i^i«t,  without  a 
known  appointment  or  election,  but  under 
such  circumstances  of  reputation  or  ac- 
quiescence as  were  calculated  to  induce 
people,  without  Inqury,  to  submit  to  or  in- 
voke his  action,  supposing  bim  to  be  the 
officer  be  assumed  to  be;  second,  under 
color  of  a  known  and  valid  appointment 
or  election,  but  where  the  officer  failed  to 
conform  to  some  precedent  requirement 
of  condition,  as  to  take  an  oath,  give  a 
bond,  or  the  like;  third,  under  color  of  a 
known  election  or  appointment,  void  be- 
cause there  was  a  waut  of  power  in  the 
electing  or  appointing  body,  or  by  reason 
of  some  defect  or  irregularity  In  Its  exer- 
cise, such  Ineligibility,  want  of  power,  or 
defect  being  unknown  to  the  public; 
fourth,  under  color  of  an  election  or  ap- 
pointment by  or  pursuant  to  a  public  un- 
constitutiuual  law  before  the  same  is  ad- 
judged to  be  such."  If  it  be  admitted  that 
the  governor  was  not  empowered  by  arti- 
cle 4,  §  11,  of  the  constitution,  to  require 
Judge  WHiTAKKRto  hold  the  term  nf  Rock- 
ingham court,  which  Judge  Shipp  before 
his  death  had  been  assigned  to  hold,  still, 
when  the  commission  was  Issued  even 
without  authority,  and  the  appointee  un- 
dertook to  discharge  the  duties  required 
of  him,  be  was,  in  so  far  as  it  affected  the 
public  and  the  rlsrhts  of  third  persons,  de 
hicto  judge  of  the  court,  so  long  as  he  as- 
sumed to  act  In  that  capacity,  belonging 
to  the  third  class  mentioned  In  the  opinion 
of  Chief  Justice  BuTi.KR.  The  defendant, 
finding  the  judge  holding  the  court  by  au> 
thorltyof  a  commission  from  thegovernor 
requiring  himtodischargethatduty,  with- 
out objection,  if  he  had  ground  for  raising 
any,  pleaded  not  guilty  to  the  charge  of 
assault  and  battery,  aud,  after  a  trial  in 
which  no  exceptions  were  entered  to  the 
.rulings  of  the  court,  the  jury  returned  a 
verdict  of  guilty.  Up  to  this  point,  his 
honor  was  assuming  his  judicial  func- 
tions, and  itls  not  material,  if  his  real  pur- 
pose was  to  make  a  case  on  appeal  for 
this  court  In  which  the  validity  of  his  offi- 
cial acts  as  judge  of  that  court  would  be 
brought  in  question,  because,  so  long  as 
he  proceeded  in  the  transaction  of  the 
business  of  the  term,  he  was  judge  de 
facto  of  the  superior  court  of  Rockingham 


county,  and  his  acts  were  as  valid  and 
conclusive  on  the  defendatit,  Lewis,  as 
though  he  had  claimed  himself,  and  been 
admitted  by  all  others,  to  be  the  judge  de 
Jure  of  that  court.  If  the  defendant 
should  be  again  put  upon  trial  for  the 
same  olffense,  there  can  be  no  question 
that  the  record  of  this  trial.  Including  a 
copy  of  Judg^  Whitakkr's  commission, 
would  sustain  a  plea  of  former  conviction. 
After  the  judge  had  determine<l  that  he 
was  not  empowered  to  hold  the  court  by 
virtue  of  the  commission,  he  ordered,  on 
motion,  that  the  judgment  be  arrested. 
It,  by  bis  own  volition  he  ceased  to  be  a 
de  fkcto  officer  after  the  verdict  was  en- 
tered, then  he  had  no  authority  to  arrest  ■ 
the  judgment.  If  he  was  still  a  de  facto 
officer,  there  was  no  sufficient  reason  why 
the  judgment  of  therourt  should  not  have 
been  pronounced,  as  it  must  hereafter  be 
entered,  on  motion  of  the  solicitor.  The 
principles  we  have  stated,  as  embodied  in 
the  opinion  in  State  v.  Carroll,  supra,  are 
sustained  by  the  decisions  of  this  court  as 
well  as  the  courts  of  other  states.  Burke 
V.  Elliott,  4  Ired.  355;  Gilliam  v.  Reddick, 
Id.  368;  Norfleet  v.  Staton,  73  N.  C.  546; 
State  V.  Edens,  95  N.  C.  693;  State  v. 
Speaks,  Id.  689;  Attorney  General  v. 
Crocker,  13R  Mass.  214;  Petersllea  v.  Stone, 
119  Mass.  465;  State  v.  Carroll,  supra,  and 
authorities  cited;  Dlggs  v.  State. 49  Ala. 
811;  Venable  v.  Curd,  2  Head,  5S2;  Con- 
over  V.  Devlin,  15  How.  Pr.  470;  State  v. 
Williams,  5  Wis.  308;  Woodruff  v.  Mc- 
Harry,  56  111.  218.  The  views  which  we 
have  thus  far  presented  have  the  approv- 
al of  all  of  the  members  of  the  court. 

A  majority  of  the  court  concur  in  rest- 
ing our  ruling  upon  two  additional 
grounds:  (1)  That  there  is  nothing  in  tbe 
record  which,  in  legal  contemplation,  ex- 
cludes the  possibility  that  the  governor 
appointed  the  judge  to  hold  two  special 
terms,— one  In  Rockingham  and  the  other 
in  Stokes  county ;  and  if  he  did  not  have 
tbe  power  to  require  the  judge  assigned  to 
a  different  district  to  hold '^speclded  reg- 
ular terms,  under  tbe  provisions  of  section 
11,  art.  4,  it  will  nevertheless  be  presumed 
that  he  was  exercising  his  rightful  au- 
thority In  ordering  the  holding  of  special 
terms.  (2)  That  the  governor  did  not  in 
fact  transcend  bis  authority,  if  he  Issued 
the  commission,  not  because  it  appeared 
to  him  that  special  terms  were  nerecsary 
In  the  counties  named  therein,  but  under 
the  Idea  that  he  was  empowered  to  re- 
quire tbe  ]udg:e  appointed  to  hold  "speci- 
fied "  regular  terms,  on  account  of  the 
death  of  the  judxe  assigned  to  the  ninth 
judicial  district,  and  while  he  had  under 
consideration  tbe  selection  of  bis  succes- 
sor. Section  11,  art.  4,  of  the  constitution 
is  as  follows:  "Every  judge  of  the  superi- 
or court  shall  reside  In  the  district  for 
which  be  Is  elected.  The  judges  shall  pre- 
side In  tbe  courts  of  the  different  districts 
successively,  but  no  judge  shall  hold  tbe 
courts  In  thesame  district  oftener  than  once 
In  four  years,  but  in  case  of  protracted  Ill- 
ness of  the  judge  assigned  to  preside,  or 
any  other  unavoidable  accident  to  him. 
by  i-euson  of  which  he  shall  be  unable  to 
preside,  the  governor  may  require  any 
judge  to  hold  one  or  more  specified  ternas 
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In  said  district  In  lieu  of  the  judge  aset^^ed 
to  bold  tbe  courts  of  the  salt)  district." 
Bectiun  913  of  tbe  Code  is  as  follows: 
"Tbe  governor  shall  have  power  to  ap- 
point any  Judge  to  hold  special  terms  of 
the  superior  court  in  any  county,  and,  by 
coDsent  of  the  governor,  the  judges  may 
exchange  the  courts  of  a  particular  cuun- 
^  or  counties;  but  no  judge  shall  be  as- 
signed to  hold  the  courts  of  any  district 
oftener  than  once  In  four  years,  and,  when- 
ever a  judge  dball  die  or  resign,  his  succes- 
sor shall  hold  tbe  courts  of  the  district 
allotted  to  his  predecessor. "  Section  11, 
art.  4,  of  the  constitotion,  in  Its  bearing 
upon  tbe  statute  in  reference  to  special 
terms,  has  been  more  than  once  construed 
by  this  court,  and  it  is  now  well  settled 
that  the  governor  under  Its  express  pro- 
▼isions  has  the  power  to  require  a  judge 
to  bold  one  or  more  special  terms  In  dif- 
erent  districts  from  that  to  which  he  has 
been  assigned  In  the  regular  course  of  ro- 
ta tion.  State  T.  Speaks,  05  K.  C.  691.  In 
tbe  case  of  State  v.  Watson,  75  N.  C.  139. 
Jastice  Rodman,  for  the  court,  says: 
"The  reason  asislgned  by  tbe  governor  in 
the  commlsslun,  stated  to  be  that  two 
judges  had  agreed  to  a  partial  exchange  of 
districts,  does  not  in  our  opinion  avoid 
the  commission.  The  governor  is  not 
bound  to  assign  any  reason  in  the  com- 
mission, or  to  this  court.  As  to  all  the 
world,  except  the  l^lslature,  he  Is  the 
final  Judge  of  the  fitness  of  bis  reasons.  It 
may  be  that  be  desired  to  accommodate 
the  Judges,  and  no  public  inconvenience 
occnrred  to  him  as  probable.  If  so,  we 
cannot  say  that  the  reason  was  insuffi- 
cient, and  that  being  insufficient  It  avoided 
the  commission.  In  doing  so,  we  would 
clearly  encroach  on  theexecutive  duty  and 
responsibility."  It  is  the  dnty  of  this 
court  to  resolve  all  doubts  In  favor  of  the 
constitntlonallty  of  a  statute  passed  by 
the  legislature,  or  of  an  official  act  of  the 
chief  executive  officer  of  tbe  state.  As  tbe 
court  say  in  State  v.  Watson,  supra,  "the 
governor  was  not  bound  to  assign  a  rea- 
son;" nor  must  we,  because  a  reason  has 
been  embodied  in  tbe  commission,  con- 
clude that  the  governor  had  no  other  suf- 
flcent  grounds  for  requiring  Judge  Wbit- 
AKBR  to  hold  the  court.  It  may  be,  for 
aught  that  appears  to  the  contrary  in  the 
record  proper,  that  the  governor  acted  on 
a  certificate  framed  under  the  provisiona 
of  tbe  Code,  $  914,  and  sufficient  to  warrant 
bis  calling  a  special  term  at  tbe  time 
when  the  regular  terms  were  ordinarily 
held.  He  bad  the  power  to  do  so,  and 
might  issue  the  order  direct  to  the  judge. 
Neither  the  certificate  forwarded  to  the 
executive  office  nor  the  notice  sent  down 
to  the  county  commissioners  (Code,  9J5) 
constitute  an  essential  part  of  the  record 
of  tbe  term.  This  court  is  not  bound  to 
conclude  that  courts  were  not  special 
terms  because  they  are  called  "fall  terms" 
in  the  commission,  nor  because  tbey  were 
held  at  the  time  appointed  by  law  for 
holding  the  regular  fall  sessions.  Judge 
Sbipp  being  dead,  tbe  governor  had  the 

Sower  to  call  special  terms  of  the  conrts 
oth  In  Rockingham  and  Stokes  counties. 
We  should  always  assume  that  he  did  not 
'n  fact  exceed  the  limit  of  bis  powers  un- 


der the  constitution,  when,  consistently 
with  every  fact  disclosed,  it  may  be  that 
his  acts  were  valid.  If  It  be  granted  that 
the  successor  of  Judge  Shipp,  had  he  been 
appointed  and  inducted  into  office,  would 
have  been  tbe  proper  officer  to  hold  tbe 
regular  terra  of  tbe  court  In  Rockingham 
at  the  precise  time  when  Judce  Whitakbb 
presided  there,  this  court  is  not  at  liberty 
to  jump  to  tbe  conclusion  that  some  d<»- 
lay  in  filing  a  vacancy  is  not  allowed,  in 
order  that  tbe  governor,  when  bethinks 
the  public  Interests  will  be  best  subserved 
by  doing  so,  may  take  time  to  consider 
and  Inquire  as  to  the  fitness  of  persons 
whose  names  are  suggested  for  a  position 
so  Important  and  r3sponsibie.  Where  tbe 
appointment  is  tendered  and  declined,  or 
if  for  any  other  reason  there  is  delay,  while 
the  chief  executive  is  instituting  inquiry 
for  the  purpose  of  selecting  a  suitable  per- 
son to  fill  the  office,  he  is  not  prohibited 
from  requiring  a  judge  who  Is  not  engaged 
In  holding  the  courts  of  another  district 
to  hold  one  or  more  terms  In  that  to  which 
there  Is  no  judge  assigned.  If  tbe  gov- 
ernor should  purposely  and  unreasonably 
postpone  the  exercise  of  the  appointlBK 
power,  for  that,  like  any  other  misfeasance 
In  office,  tbe  legislature  may  call  him  to 
account.  Since  section  11,  art.  4,  of  the 
constitution,  as  amended  in  1876,  was  con- 
strued in  State  t.  Monroe,  80  N.  C.  373,  to 
prohibit  only  the  holding  by  any  judge 
twice  in  four  years  of  the  whole  series  of 
courts  comprehended  in  onb  district,  (and 
that  case  has  been  since  approved  instate 
V.  Speaks,  95  N.  C.  692,)  it  is  too  late  to 
contend  that  tbe  constitutional  conven- 
tion intended  to  put  an  end  to  all  ex- 
changes or  the  holding  of  tbe  courts  in  tbe 
same  county  oftener  than  once  in  four 
years,  with  only  tbe  two  exceptions, - 
where  the  judge  assigned  is  disabled  by 
protracted  illness,  or  some  accidental  in- 
jury. Courts  have  been  held  in  all  por- 
tions of  the  state  by  judges  acting  under 
commissions  front  the  governor,  and  we 
are  not  disposed  to  entertain  a  proposi- 
tion to  overrule  adjudications  so  often 
acted  upon  by  tbe  chief  executive  officer  of 
tbe  state.  In  section  25,  art.  4.  of  the  con- 
situtlon,  we  find  the  provislpn  that  "if 
any  person  elected  or  appointeid  to  any  of 
said  offices  shall  neglect  and  fail  to  qual- 
ify, such  office  shall  be  appointed  to,  held, 
and  filled  as  provided  in  case  of  vacancies 
occurring  therelp,"  viz.,  by  tbe  governor. 
Suppose  the  governor  should  appoint  one 
to  fill  such  a  vacancy,  and  the  appointee 
should  accept  but  fall  to  qualify  imme- 
diately, would  tbe  governor  have  the 
right,  and  would  it  be  bis  duty,  without 
regard  to  circumstances,  to  make  a  sec- 
ond appointment  immediately,  because 
there  was  some  official  work  awaitlngthe 
qualification  of  tbe  new  appointee? 
Would  the  courts  be  justified  in  declaring 
tbe  acts  of  tbe  old  Incumbent  void,  be- 
cause tbe  governor's  first  appointee,  in  lieu 
of  the  person  elected  and  declining,  neg- 
lected to  qualify,  and  the  governor  bad 
unreasonably  postponed  making  a  second 
amtointment? 

Where  the  constitution  has  clothed  the 
governor  with  the  power  to  require  a 
Judge  to  bold  a  court  in  a  district  differ- 
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ent  (rom  that  to  which  be  1b  by  general 
law  assigned,  apon  certain  conditions,  as 
to  the  talflllment  of  which  he  mnst  of  ne- 
.ceesity  be  the  ]adge,  when  he  Issuee  the 
commission,  this  court  will  assume  If  he 
could,  for  any  reason,  lawfully  require 
such  service  of  a  judge,  that  In  fact  the 
emergency  bad  arisen,  that  called  for  the 
ezerciseol  the  authority  given  him  bylaw. 
State  r.  Watson,  supra.  Constitutional 
as  well  as  statutory  provisions,  made  in 
pursuance  of  the  organic  law,  are  often  so 
framed  that  the  governor  Is  left  to  deter- 
mine In  his  discretion  whether  the  contin- 
gency, on  the  happening  of  which  he  is  to 
exercise  a  certain  power,  has  arisen. 
Cooley,  Const.  Llm.  marg.  pp.  41  and  187; 
Kendall  v.  Inhabitants  of  Kingston,  6 
Mass.  533.  And  in  such  instances  there  la 
no  power  lodged  elsewhere  to  correct  a 
mistake  of  Judgment  on  hla  part.  The  leg- 
islature can  notice  a  willful  abuse  of  au- 
thority. It  Is  provided  in  section  914  of 
the  Code  that  the  governor  may  order  a 
special  term  of  the  superior  court  to  be 
held  In  a  county,  whenever  it  shall  ap- 
pear to  him  "  by  tbecertiflcate  of  any  judge, 
a  majority  of  the  board  ol  county  com- 
missioners, or  otherwise,"  that  a  certain 
btate  of  facts  ezista.  He  la  the  sole  Judge 
of  the  sufficiency  of  the  evidence  to  tatisfy 
blm  that  the  business  of  a  court  is  such  as 
to  require  the  holding  of  a  special  term. 
The  legislature  could  not  require  the  gov- 
ernor to  exercise  his  power  of  appoint- 
ment within  a  given  pmod,  and  therefore 
the  statute  most  be  anderstood  (in  a 
qualified  sense  growing  out  of  this  limit 
to  their  authority)  as  meaning  that  the 
successor,  when  appointed,"  shall  hold  the 
courts  of  the  district  allotted  to  his  prede- 
cessor" that  shall  not  have  been  pre- 
viously held.  But,  looking  exclusively  to 
the  phraseology  of  section  11,  art.  4,  we 
think  that  we  are  warranted  in  resting 
onr  ruling  upon  the  ground  that  the  con- 
stitution by  its  express  terms  empowered 
the  governor  to  appoint  Judge  Whitakeb 
to  hold  the  two  "specified  terms "  In  lien 
of  the  judge  assigned  to  the  district,  be- 
cause he  had  not,  tor  want  of  sutflclent 
time  to  select  among  eligible  lawyers,  or 
for  other  good  reason,  designated  the  suc- 
cessor to  Judge  Suipp,  who  had  died,  after 
being  assigned  by  lawto  theninth  judicial 
district.  The  word  "  accident "  In  its  l^al 
sense  has  been  defined  to  be  "  (1)  an  event 
happening  without  the  concurrence  of  the 
wiU  of  the  person  by  whose  agency  It  was 
caused;  (2)  an  event  that  takes  place 
without  one's  foresight  or  expectation." 
The  death  of  Judge  Shipp  of  course  is  due 
to  Divine  agency,  and  therefore  the  first 
of  thetwodeflnitiouHCould  not  beadopted 
upon  otir  theory  in  this  case ;  but,  on  the 
other  hand,  the  additional  qualifying  and 
intensifying  word  "unavoidable"  would 
Imply  notsfraply  the  passi  ve  state  of  ha  ving 
no  agency  in  bringing  about  the  event,  but 
the  active  exertion  of  one's  powers  to  pre- 
ventlt.  Death  Is  an  event  tbattakes  place 
without  the  foresight  or  expectation  of  its 
victim,  as  well  as  In  spite  of  the  natural 
reBistance  of  his  vital  powers  and  ener- 
gies, and  Is  an  "unavoidable  accident," 
happening  not  only  without  the  concur- 
rence of  ^e  will  of  the  man,  but  because  al' 


though  summoning  all  of  his  will  power  he 
cannot  prevent  It.  Webster  says  that  the 
word  "accident"  is  often  used  In  thesenss 
of  "an  undesigned  and  unfortunate  occur- 
rence of  an  afflictive  natnre;  a  casualty ;  a 
mishap,  as  to  die  by  accident."  The 
same  author  defines  "unavoidable"  as 
meaning  "  Incapable  of  being  shunned  or 
prevented;  Inevitable."  Combining  the 
synonyms  of  the  two  words.  It  seems  that 
we  might  say  with  propriety  and  ac- 
curacy that  Judge  Shipp,  though  dead, 
had,  on  account  of  an  "inevitable  mishap, 
or  an  occurrence  to  him  of  an  afflictive 
nature,"  that  could  not  have  been  pre- 
vented, "  been  unable  to  preside.  If,  using 
the  word  "accident"  in  the  sense  of 
"chance,"  we  hold  that  the  framers  of  our 
organic  law  meant  to  provide  only  for 
the  con'tlngrency  of  the  judge  being  dis- 
abled by  some  nnforeseen  injury  to  him, 
can  we  give  effect  to  the  adjective  "  un- 
avoidable," by  looking  into  the  facts  at- 
tending bis  mishap,  and  declaring  ]n- 
diclally  that  It  could  not  have  beea 
shunned  by  any  degree  of  care  on  his 
part,  and  that  any  occurrence  to  him,  ex- 
cept death,  was  utterly  Inevitable,  bad 
he  exerted  all  of  his  power  to  obviate  It? 
Anderson,  in  his  Law  Dictionary,  (page 
12,)  says:  "An  accident  is  an  event  or  oc- 
currence which  happens  unexpectedly 
from  the  uncontrolable  operations  of  nat- 
ure alone,  and  without  human  agency," 
— and  that  unavoidable  accidents  are 
"such  as  are  'Inevitable'  or  absolutely  un- 
avoidable because  effected  or  Influenced  by 
the  uncontrollable  operations  of  nature. " 
Id.  p.  18.  The  same  author  gives  also  an- 
other definition,  as  follows:  "An  accident 
not  occasioned  in  any  degree  remotely  or 
directly  by  want  of  sncb  care  or  skill  as 
the  law  holds  every  man  bound  to  exei^ 
else. "  But  from  the  nature  of  the  case  the 
framers  of  the  constitution  could  not  have 
intended  to  make  their  meaning  depend- 
ent upon  the  decision  of  a  question  of  neg- 
ligence, and  must  have  used  the  words  in 
the  other  sense,  in  which  they  are  defined 
by  the  authors.  This  Interpretation 
brings  this  section  into  harmony  with 
section  25,  art.  4,  where  it  is  provlaed 
that  until  a  newly-elected  officer,  or  one 
appointed  in  p>ace  of  a  nowly-elected  offi- 
cer, falling  to  qualify,  shall  comply  with 
the  conditions  precedent  to  bis  lawful  In- 
duction Into  office,  the  Incumbent  shall 
hold  over.  In  that  event  the  duties  are 
discharged  by  the  person  whose  regular 
time  has  expired,  even  while  the  gov- 
ernor Is  searching  for  a  suitable  person  to 
appointin  lieu  of  anothercbosen  to  succeed 
hira.  In  our  case  we  Interpret  the  consti- 
tution to  mean  that  while  the  chief  execu- 
tive officer  is  taking  a  reasonable  time  for 
deliberation,  and  acquiring  Information 
thait  will  aid  him  In  choosing  a  competent 
and  worthy  officer,  he  may  require  an  un- 
occupied judge  to  hold  a  specified  term  or 
terms  of  the  courts  of  the  district  to  which 
his  appointee  will  be  assigned  by  the  gen- 
eral law  Immediately  on  his  quallflcaiTon. 
If  we  have  fairly  construed  the  language 
of  the  framers  of  the  constitution,  the  con- 
sequences of  giving  the  section  a  proper 
Interpretation  are  to  be  considered  by 
those    Intrusted    with    making    statute 
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Ibv,  and  Boegeetlng  alterations  In  the  or- 
ganic law.  But  we  see  no  ground  for  ap- 
prehending that  a  govemor  will  ever 
abuse  his  power  by  such  unreasonable  de- 
lay aa  to  Impqse  upon  eleven  Judgeti  the 
duties  and  labor  ol  twelve.  Such  an  unrea- 
sonable dereliction  in  the  discharge  ot  a 
doty  Imposed  by  the  constitution,  as 
would  appear  palpably  to  be  a  willful 
abuse  of  his  power,  would  make  him 
amenable  before  the  general  assembly, 
ttac  highest  of  all  criminal  tribunals  in  the 
state.  The  order  arresting  Judgment  In 
this  case  is  reversed,  and  the  court  below 
will  proceed  to  enter  such  Judgment  aa  It 
may  deem  proper,  if  the  solicitor  shall  pray 
the  Judgment  of  the  court.  Judgment  re- 
versed. 

Davis,  J.,  {eoneuning  in  the.  coaclnaion 
reached  by  the  coart,  but  tUssenting  upon 
other  grounds.)  Judge  Whitakbb  was  de 
Jore  Judge,  and  hia  acts,  while  holding  de 
iketo  a  regular  term  of  Rockingham  supe- 
rior conrt,  which  was  by  law  to  have  been 
held '  by  Judge  Shipp,  or  by  his  successor 
In  the  event  ot  a  vacancy,  were  valid ;  and 
this  is  snilicient  to  decide  the  question  be- 
fore ns.  But  I  donotconcurlDtbeopinion 
that  the  governor  had  the  power  to  re- 
qnire  him  to  hold  that  court  under  article 
4,  §  11,  of  the  constitution,  or  to  appoint 
blm  to  hold  it  under  section  913  of  the 
Code;  and  I  will  content  myself  with  a 
brief  statement  of  my  opinion,  without 
elaboration.  I  think  article  4,  S  11>  of  the 
constitation,  as  amended  by  the  conven- 
tion ot  1K76,  means  to  provide  for  the  ina- 
bility ot  a  living  Judge,  regularly  assigned 
In  order  of  rotation  to  preside  in  any  dis- 
trict, to  do  so  because  ol  his  protracted 
Illness,  "or  any  other  unavoidable  acci- 
dent to  blm,  by  reason  of  which  he  shall 
be  unable  to  preside,  in  which  event  "the 
governor  utay  require  any  Judge  to  hold 
one  or  more  specified  terms  in  said  dis- 
trict in  lien  of  the  Judge  assigned*  to  bold 
tbe  courts  ol  said  district:"  and  I  do  not 
think  that,  by  any  fair  and  unstrained  im- 
plication, it  can  be  made  to  apply  to  a  va- 
cancy, for  that  is  provided  for  in  clear,  ex- 
press, and  nnmistakajile  language  in  sec- 
tion 25  of  the  same  article,  and  section  11 
provides  only  fur  courts  to  be  held  in  lieu 
of  the  disabled  living  judge,  who,  as  soon 
•  aa  his  disabilities  shall  be  removed,  will  re- 
turn to  hold  his  courts,  and  not  In  lieu  of 
bis  successor  who  fills  tbe  vacancy  caused 
by  his  death,  resignation,  or  otherwise, 
unless  he  also  shall  be  under  some  tempo- 
Tary  disability.  Under  section  913  of  the 
Code,  the  governor  has  powerto" appoint 
any  judge  to  bold  a  special  term  of  the  su- 
perior court  in  any  county, "  and  to  con- 
sent to  tbe  exchange  of  courts  by  Judges, 
but  be  has  no  power  to  appoint  a  special 
term  of  the  court  except  as  provided,  and 
only  as  provided,  by  sections  914  and  915 
of  the  Code;  for  It  will  be  observed  that 
tbe  constitutional  provision, (article4,  §14, 
of  the  constitution  ot  186S,)  as  it  existed 
-when  State  v.  Watson,  75  N.  C.  136,  was 
decided,  authorized  the  governor,  "for 
good  reasons  which  he  shaU  report  to  tbe 
legislature  at  its  current  or  next  session, 
to  require  any  Judge  to  hold  one  or  more 
■pecined  terms  of  said  courts  In  lien  ol  the 


Judge  In  whose  district  they  are.*  This 
provision  dues  not  appear  In  the  amended 
constitation.  I  am  not  aware  of  anycon- 
stmction  that  has  been  placed  upon  ar- 
ticle 4,  5  11,  of  the  present  constitution,  or 
upon  section  913  of  the  Code,  by  this  court, 
that  will  confer  upon  the  executive  power 
to  appoint  or  require  a  judge  to  hold  a 
regular  term  of  the  court  In  a  vacant  Ju- 
dicial district.  State  v.  Watson,  76  N.  C. 
136,  does  not  construe  either,  but  Is  based 
noon  and  Is  a  construction  ot  article  4,  § 
14,  of  the  constitution  of  1S68,  which  by 
express  language  conferred  upon  the  gov- 
ernor, for  "good  reasons  which  he  shall  re- 
port to  the  legislature, "  etc.,  power  to  re- 
quire a  Judge  to  hold  one  or  more  specl- 
fle4  terms  in  lien  of  the  Judge  in  whose  dis- 
trict they  are. "  And  that  case  does  not 
do  more  than  declare  that  tbe  governor 
under  that  section  of  article  4  of  the  con- 
stitution of  1868  "is  the  final  Judge  ot  the 
fitness  of  his  reasons"  as  to  all  the  world, 
except  the  legislature  to  which  he  Is  re- 
quired to  report  them.  There  Is  no  such 
firo vision  in  tbe  present  constitution  or 
aws,  and  it  is  no  authority  in  construing 
the  provisions  now  being  considered. 
State  V.  Munroe,  80  N.  C.  873,  so  tar  as  it 
relates  to  article  4,  §  11,  only  asserts  that 
It  does  not  restrict  the  legislature  from 
creating  an  extra  term  of  the  superior 
court  of  any  county,  and  designating  the 
presiding  Judge  to  hold  the  same;  and 
State  V.  Speaks,  95  N.  C.  689,  so  far  as  this 
question  is  concerned,  only  asserts  that 
the  acts  ot  an  officer  de  facto  are  as  bind- 
ing as  It  he  were  an  officer  dejure;  and,  in 
that,  all  concur.  It  is  not  contended  by 
tne  that  the  amended  constitution  intend- 
ed to  put  an  end  to  ail  exchanges,  or  that 
the  legislature  has  not  the  powerto  pro- 
vide, within  the  limits  of  the  Constitution, 
tor  the  creation  of  additional  or  special 
courts,  inferior  to  the  mpreme  court,  and 
to  provide  for  the  manner  in  which  they 
may  be  held,  but  I  do  not  think  that  the 
courts,  which  Judge  Whitaker  was  re- 
quired to  hold,  were  special  terms  or  addi- 
tional courts  provided  for  by  any  law. 
This  court  Is  bound  to  take  Judicial  notice 
of  the  times  and  places  at  which  the  reg- 
ular terms  of  the  superior  courts  are  held, 
and  we  are  bound  to  know,  judicially, 
that  it  was  the  regular  fall  term,  and  not 
a  special  term,  of  Bocklngliam  court  that 
Judge  Whitaker  was  required  to  hold. 

We  are  charged  with  the  knowledge  that 
the  governor  had  no  power  to  appoint  a 
special  term  of  Rockingham  superlorcourt, 
except  ns  provided  for  In  sections  914  and 
915  of  the  Code,  and  there  is  no  evidence 
to  warrant  the  assumption  or  presump- 
tion that  the  governor  was  acting  under 
those  sections.  So  far  from  it,  it  appears 
from  the  record,  and  is  found  as  a  fact, 
that  it  was  a  regular  term  which  was  to 
have  been  held  by  Judge  Shipp.  I  do  not 
think  that  the  governor  is  the  sole  Judge 
of  the  sufficiency  of  the  evidence  to  satis- 
fy him  that  the  business  of  tbe  court  is 
such  as  to  require  the  holding  of  a  special 
term :  and.  even  If  we  could  presume,  with- 
out any  evidence  and  against  the  record 
and  knowledge  with  which  the  court  is 
charged,  that  Judge  Whitaker  was  re- 
quired to  hold  a  special  term  of  Rockingham 
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iraperior  conrt,  the  governor  bad  no  power 
to  appoint  such  a  cuart  to  be  held  at  tbe 
same  time  aa  tbe  regular  term ;  and  if  It 
appeared  at  any  time  other  than  a  regn> 
lar  term,  by  the  certificate  ol  any  Judge,  a 
majority  of  the  board  of  county  commia- 
Bloners,  or  otherwise,  that  tlie  business  of 
the  county  required  It,  tbe  duty  of  the  gov- 
ernor Is  Imperative,  whatever  may  be  his 
opinion  as  to  tbe  necessity  of  tbe  special 
term,  to  order  it.  The  language  of  tbe 
statute  Is  "shall,"  and  bis  executive  duty 
is  tu  obey. 

But  It  Is  said  that  tbe  death  of  Judge 
Shipp  was  on  accident,  within  the  mean- 
ing of  article  4,  5  11,  of  the  constitution, 
lean  not  concur  in  this  view.  It  would 
never  occur  to  me  to  say  that  Judge  Shipp 
was  "onable  to  preside"  at  Rockingham 
court  by  reason  of  tbe  accident  of  bis  death. 
Death  would  put  no  accidental  suspen- 
sion to  bis  at  Ilty  to  hold  the  court,  but 
It  would  create  a  vacancy,  and  no  one 
could  hold  It  in  lien  pf  blm  until  tbe  va^ 
cancy  was  filled,  for  there  was  no  one  in 
existence  in  lieu  of  whom  it  could  be  held. 
One  may  till  a  vacancy  created  by  the 
death  or  resignation  of  another, but  can  it 
be  said  that  be  Is  acting  in  lieu  of  tbe  dead 
man?;  His  power  to  act  ended  witbln  bis 
life,  and,  when  that  ended,  bis  place  was 
vacant,  and  until  filled  there  was  no  one 
in  It  to  act.  or  for  whom  another  could 
act.  So  much  of  tbe  opinion  as  is  based 
upon  the  supposed  necessity  that  might 
otherwise  be  imposed  upon  the  governor 
to  act  hastily  Is  an  argument  ab  Incoa- 
venienti,  the  force  of  whicb  is,  I  think, 
greatly  lessened, If  not  rendered  nugatory, 
by  tbe  provisions  of  sectluns  914  and  915  of 
tbe  Cude,under  which  special  terms.  It  any 
oecesBlly  or  emergency  may  exist,  may 
be  appointed  In  the  manner  plainly  pre- 
ecrlbed  by  law,  without  tbe  exercise  of 
any  doubtful  or  uncertain  power  which 
may  not  exist.  Concurring  In  the  conclu- 
sion arrived  at,  and  regretting  thnt  I  can- 
not concur  in  the  entire  opinion  of  tbe  ma- 
jority of  the  court,  which,  however  harm- 
less it  may  be  at  the  present  time,  may,  I 
fear,  in  the  future,  become  a  dangerous 
precedent  In  the  bands  of  an  unwise  or  un- 
connclentlons  executive,  I  feel  constrained 
to  enter  my  dissent  to  so  much  of  the  opin- 
ion as  holds  that  the  governor  had  the 
rightful  power  to  require  Judge  Whitakbk 
to  hold  the  regular  full  term  of  Rocking- 
ham superior  court,  made  vacant  by  tbe 
lamented  death  of  Judge  Shipp,  who,  in 
the  order  of  rotation,  would  have  been  tbe 
proper  Judge  to  preside. 

om  N.  c.  at) 

Eller  et  al.  v.  Lillard  et  ah 

(Supreme  Court  of  Nareh  CaroUma.    Dea  23, 
1890.) 

Wnxa — ConTBUonoN— ADVAHOSMniTS  —  Sra- 
cino  LBOAOiisa. 
1.  Where  a  testator  direct*  his  hank-stook  to 
be  equ^y  divided  between  his  children,  and 
then  aovises  his  general  estate  to  be  equally  di- 
vided among  them,  taking  adrancement*  In  ac- 
count, the  bank-stock  is  »  specific  legacy  to  be 
equally  divided,  without  acoounting  for  advanoe- 


&  Where  the  testator,  after  certain  speclno 
legaeiea  to  bis  wife,  gives  her  "also  a  child's 
■hare  esnal  with  one  o|  my  (jhUdren  of  all  tiie 


that  is  not  disposed  of  otherwise  in  tills 
will, "  and  then  directs  that  his  children  and 
grandchildren  (taUng  per  fttrpes)  are  to  taavs 
equal  shares  of  the  estate,  taking  advanoemenls 
into  account,  the  widow  Is  entitled  to  have  the 
children  and  grandchildren  account  for  advanoe- 
ments  in  ascertaining  her  share. 

Appeal  from  superior  court,  Ashe  coun- 
ty; J.  H.  Mbrrimon,  Judge. 

It  appears  that  David  Wortb  died  in  tbe 
county  of  Ashe  In  the  month  of  December, 
1888,  leaving  a  last  will  and  testament, 
which  was  duly  proven,  and  tbe  plaintifls, 
the  executors  therein  named,  were  duly 
sworn  as  sucb.  This  action  is  brought  by 
these  executors  to  obtain  a  construction 
of  the  said  will  in  respects  specified, 
against  tbe  devisees  and  legatees  thereof. 
Tbe  following  is  a  copy  of  so  much  of  the 
will  as  need  be  reported:  "I  devise  and 
bequeath  to  my  beloved  wife,  Elisabeth, 
the  home  tract  ot  land  ^nd  adjoining 
tracts,  excepting  the  one  hundred  acre 
tract  called  tbe  'Prather  Tract,'  and 
about  one  acre  including  the  churcb  called 
'  Worth's  Chapel :'  also  the  bounty  tract 
ot  land  estimated  at  one  thousand  acres, 
the  home  tract  estimated  at  about  four 
hundred  and  70  acres,  Including  one-batf 
of  tbe  grist-mill.  Including  one  acre  ot 
land,  Including  tbe  mill  for  tbe  term  of  her 
nntural  life;  also  all  my  household  and 
kitchen  furniture  of  every  description,  all 
my  farming  tools  necessary  for  farming 

Eurposes:  also  my  family  carriage  and 
uggy.  with  tbe  appurtenances  thereunto 
belonging;  also  two  cows,  her  choice; 
also  a  child's  share  equal  with  one  of  my 
children  of  all  the  property  that  is  not 
disposed  of  otherwise  in  this  will,  to  be 
hers  absolutely,  and  at  ber  own  disposal, 
I  devise  and  bequeath  one  acre  ot  land  in- 
cluding the  churcb  called  '  Worth's  Chap- 
el '  to  the  M.  E.  Holston  Conference  South ; 
I  also  devise  and  bequeath  three  hundred 
dollars  of  my  bank-stock  in  tbe  Bank  ot 
Abingdon,  Va.  to  tbe  said  M.  E.  Holston 
Conference  South,  the  dividend  to  be  an- 
nually applied  to  the  support  of  the  min- 
ister at  Worth's  Chapel.  I  direct  that 
the  balance  of  my  bank-stock  In  said  bank 
be  equally  divided  between  my  children, 
unless  it  can  be  more  agreeably  arranged 
between  themselves.  I  direct  that  my 
stock  in  the  cotton-mills  at  Roswell,  Cobb 
Co.,  Gu.,  tn  be  sold  on  a  cr«>dit  of  nine . 
months,  with  Interest  from  day  of  sale, 
with  bond  and  approved  security,  title  re- 
served until  paid.  I  devise  and  bequeath 
to  the  belrs  of  my  dec.  daugbcer,  M.  C. 
Wilcox,  former  wife  of  M.  F.  Wagner,  dec.  ? 
vis.,  Lillie  Wagner,  now  Wright,  also  Ma- 
riana Wilcox;  also  to  the  heirs  of  my  dec 
daughter  R.  C.  Cowles,  viz.,  David  W. 
Cowles,  Carrie  L.  Cowles,  and  Cora  A. 
Cowles:  also  the  heirs  of  my  daughter  J. 
L.  Benham,  vie,  Deette  Benhara  and  E. 
W.  Benham ;  also  to  tbe  heirs  of  my  son 
T.  C.  Worth,  dec.,  via.,  Walter  H.  Worth, 
Elma  C.  Worth,  Jennie  M.  Worth,  and  Jo- 
seph C.  Worth,  the  tract  of  land  that  I 
advanced  for  the  benefit  of  tbe  last-named 
tour  children  whereon  they  now  reside. 
I  devise  to  R.  C.  Worth,  widow  of  T.  C 
Worth,  dec.,  the  tract  of  land,  of  about  two 
hundred  and  thirty  acres,  whereon  she 
now  resides,  to  be  her  property  during 
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her  natnral  life,  then  to  T.  C.  Worth's 
helra,  as  above  named,  I  mean  the  ubuve- 
named  heirs  are  to  have  an  equal  share 
of  my  estate  with  the  balance  of  my  chIN 
dren.  The  share  that  the  mother  or  fa- 
ther, it  llvlnf;,  would  be  entitled  to.  viz.. 
E.  C.  JLlllard,  A.  L.  Llde,  and  A.  E,  Penn. 
After  taking  out  the  advancements  here- 
tofore made  or  hereafter  made,  M.  C.  Wil- 
cox has  received  nineteen  hundred  and 
twenty  dollars,  E.  C.  LJllard  has  received 
twenty-two  hundred  and  thirty-four  dol- 
Jars,  R.  C.  Cowlea  has  received  fourteen 
hundred  and  flfty-five  dollars,  T.  C.  Worth 
has  received  five  thousand  nine  hundred 
and  elfrhty  dollars,  J.  L.  Benham  has  re- 
ceived fifteen  hundred  and  ninety-six  dol- 
lars, Llllie  Wasner  has  received  two  hun- 
dred and  thirty-seven  dollars,  A.  L.  Lide 
baa  received  thirty-five  hundred  and  sev- 
enty-six dollars,  A.  E.  Penn  has  received 
seventeen  hundred  and  twenty-five  dol- 
lars. Reference  may  be  had  to  a  leather- 
back  pocket  diary  In  the  Iron  safe  for  ad- 
vancements made  up  to  this  date,  or  here- 
after."  The  following  Ih  so  much  of  the 
lodgment  of  the  court  below  as  Is  except- 
ed to  by  the  appellants:  "All  the  parties 
in  interest  belnc  before  the  court,  and 
represented  by  counsel,  and  the  whole 
matter  being  considered,  the  said  clanses 
of  said  will  are  construed  as  follows:  (1) 
That  after  paying  the  bequests  to  the 
ehnrrb  therein  mentioned,  the  residue  of 
the  bank-stock  Is  to  be  divided  equally 
among  the  children  and  grandchildren  of 
the  testator,  the  said  grandchildren  tak- 
ing per  stifpes,  and  in  this  fund,— that  is, 
the  bank-stock, — the  widow  of  the  testator 
la  not  entitled  to  share,  nor  is  she  entitled 
to  have  the  said  bank-stock  accounted  for 
tn  any  interest  that  she  may  take  under 
this  will,  as  said  bank-stock  Is  held  to  be 
a  specific  legacy.  (2)  That,  In  ascertain- 
ing the  child's  part  devised  to  the  widow 
of  testator,  she  ts  entitled  to  require  each 
of  the  children  and  grandchildren  repre- 
aenting  children  to  account  tor  the  ad- 
vancements made  by  the  testator  in  his 
life-time,  except  as  to  advancements  that 
have  been  disposed  of  otherwise  in  this 
will,  to-w'lt,  the  tract  of  land  advanced  to 
T.  C.  Worth  at  the  price  of  two  thousand 
dollars,  and  any  other  lands.  If  any,  ad- 
vanced to  any  other  of  the  children."  The 
appellants  assign  as  grounds  of  error  that 
the  court  below  required  "  the  children  and 
grandchildren  of  the  testator  to  account 
to  the  widow  for  the  advancements  made 
to  theiVi  by  the  testator  In  ascertaining 
her  (the  widow's)  share  of  one  child's 
part,"  and  allowed  "T.  C.  Worth  and  the 
others,  who  have  been  most  advanced, 
to  share  In  the  bank-stock,  without  ac- 
counting tor  such  advancements  to  those 
who  have  been  less  advanced." 

Q.  F.  Neal  and  W.  B.  Bower,  tor  appel- 
lants. 

Mbrrihon,  C.  J.,  (after  stating  the  facta 
aa  above.)  We  are  not  called  upon,  nor 
would  it  be  proper,  to  Interpret  the  will 
before  ns,  or  particular  clauses  of  it,  fur- 
ther than  may  be  necessary  In  reviewing 
the  Judgment  of  the  conrt  below  in  the  re- 
spects embraced  by  the  assignments  of  er- 
ror.   Our  province  is  simply  to  correct  er- 


rors of  the  court  below,  not  to  go  beyond 
that  and  Interpret  the  whole  will,  or  de- 
termine the  rights  of  devisees  or  legatees 
otherwise  than  as  these  may  be  Involved 
in  the  assignments  of  error.  The  clear 
purpose  of  the  testator  was  first  to  pro- 
vide for  his  wife.  His  further  purpose,  to 
have  his  wife  and  children  share  equall> 
in  his  property,  except  as  to  specific  de- 
vises and  bequests,  is  very  apparent.  And 
with  this  view,  he  In  tended  that  his  grand- 
children of  bis  dfK:eased  children  should  re- 
spectively represent  theirdeceased  parents, 
and  take  the  part  the  parents  would  take 
If  living.  Indeed,  in  his  will,  jnst  after  the 
naming  of  his  deceased  children,  and  after 
each,  her  or  his  children,  he  expressly  de- 
clares: "I  mean  the  above-named  heirs 
[the  heirs,  the  children,  of  his  deceased 
children  mentioned]  are  to  have  an  equal 
share  of  my  estate  with  the  balance  of  my 
children,  the  share  that  the  mother  oi 
father,  if  living,  would  be  entitled  to,  vIjs., 
E.  C.  Lillard,  A;  L.  Lide,  and  A.  E.  Penn. 
who  were  his  surviving  daughters,  and 
only  surviving  children,  mentioned  awk- 
wardly in  this  connection.  And  to  make 
such  equality  as  to  his  surviving  children, 
and  the  children  of  his  deceased  children, 
he  Intended  that  bis  surviving  children 
and  his  grandchildren  representing  re- 
spectively their  deceased  parents,  should 
account  to  and  with  each  other  for  certain 
advancements  which  he  specified  in  his 
will,  so  far  as  the  same  had  been  made  at 
the  time  he  executed  It.  Such  equality  in 
sharing  the  property  of  the  testator  by  his 
children  and  grandchildren  Is  confined  to 
the  general  residue  of  his  estate;  it  does 
not,  In  the  absence  of  direction  to  the  con- 
trary, extend  to  and  embrace  specific  leg- 
acies. A  specific  legacy  Implies  that  the 
particular  thing — property— bequeathed 
shall  go  to  the  legatee  Just  as  given,  in- 
cluding the  amount  or  measure  thereof. 
Starbuck  v.  Starbnck,93N.  C.  183.  Hence, 
as  to  the  special  legacies,  the  testator  did 
not  Intend  that  the  co-legatees  should  ac- 
count to  and  with  each  other  foradvance- 
ments;  he  intended  that  these  legatees 
should  take  the  property  so  bequeathed 
Just  as  he  gave  It, — the  law  so  Implies, — ^in 
the  absence  of  contrary  In t.ent  expressed, 
and  no  such  contrary  intent  is  expressed. 
Indeed,  In  disposing  of  bis  general  prop- 
erty,— ^in  that  immediate  connection, — he 
directs  that  advancements  be  accounted 
for,  thus  showing  his  purpose  to  confine 
this  direction  to  the  residue  of  the  estate. 
Hence,  the  objection,  that  the  legateeb 
sharing  in  the  specific  legacy  of  the  bank- 
stock,  who  had  received  advancements 
larger  than  others  sharing  In  It,  were  not 
re(]uircd  to  account  for  such  advance- 
ments, is  unfounded.  No  objection  was 
made  that  thegrandchildron  were  allowed 
to  share  In  the  legacy,  and  the  exception 
raised  no  question  in  that  respect. 

The  testator  devises  and  bequeaths  to 
his  wife  certain  property  specified,  and,  in 
addition  thereto,  "also  a  child's  share 
equal  with  one  of  my  [his]  children  of  all 
the  property  that  Is  not  disposed  of  other- 
wise In  this  will,  to  be  hers  absolutely,  and 
at  her  own  disposal. "  He  makes  no  ex- 
press disposition  of  his  property,  real  or 
personal,  other  than  that  specifically  diS' 
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posed  of  to  bis  children ;  bat  be  declares 
tbat:  "I  mean  tbe  above-named  belra 
[certain  grandcbildren]  are  to  have  an 
eqaal  share  of  my  estate  with  the  balance 
of  my  children,  [moanlns  his  surviving 
children,]  the  t  hare  that  the  mother  or  fa- 
ther II  living  would  be  entitled  to."  He 
thus  Impliedly  disposes  of  the  residuum  of 
his  property  to  his  children  and  grand- 
chUdren,  and  expressly  specifies  advance- 
ments that  certain  of  them  particularly 
named  most  account  for.  This  Is  substan- 
tially In  harmony  with  the  statute  of  dis- 
tribution of  estates,  and  It  seems  he  so 
thoqebt  and  Intended  that  It  ebuuld  be. 
His  language,  as  to  his  wife,  clearly  im- 
plies his  purpose  that  she  shall  have''a 
child's  share"  of  the  residuum  of  his  prop- 
erty, to  put  her  on  an  equal  footing  with 
his  children  as  to  that;  and  he  further 
points  out  and  provides  that  a  child's 
share  shall  be  ascertained  by  requiring  bis 
children  to  account  for  specified  advance- 
ments made  at  the  time  he  executed  his 
will,  and  that  might  be  thereafter  made 
before  his  death.  If  tbe  children  were  not 
required  to  account  for  advancements  as 
specified  In  ascertaining  a  child's  part  to 
and  wUh  the  widow,  then  she  would  not 
get  "a  child's  share  equal  with  one  of  my 
children,  of  all  the  property  that  is  not 
disposed  of  by  this  will ; "  she  would  not 
beon  an  equal  footing  with  tbecbildren  as 
to  tbe  distribution  oT  that  property.  In 
ascertaining  the  intention  of  the  testator,  it 
Is  to  be  oi>8erved  that  all  the  provisions 
as  to  equality  in  sharing  the  property  have 
reference  to  the  residuum,  and  In  tbatcon- 
nection  embrace  the  wife.  It  seems  that 
the  testator  had  In  view  the  statute 
(Code.  S  1483)  which  requires  that  children 
shall  account  to  and  with  the  "widow  of 
tbe  intestate  In  ascertaining  her  child's 
part  of  the  estate."  Wo  are  therefore  of 
opinion  tbat  the  court  properly  required 
the  children  to  account  to  and  with  the 
widow  for  advancements  as  specified  in 
the  will  in  ascertaining  her  share  of  the 
residuum.    Judgment  affirmed. 


there  was  notiiing  from  which  be  could 
appeal,  and  it  was  Inadvertently  talaa, 
and  wUl  be  dismissed. 


(107  N.  o.  m) 

PtJFFBR  V.  LUCAR. 

(Supreme  Court  vf  North  Carolina.    Nov.  17, 
18B0.) 

Appeal  from  superior  conrt,  New  Han- 
over county :  Bynum,  Judge. 

Action  by  Puffer  against  Lucas  for  the 
poRsession  of  a  certain  soda  and  mineral 
apparatus  known  as  the  "Clperts  Ma- 
chine." The  jury  returned  a  special  ver- 
dict, which  the  court  subsequently  set 
aside,  without  giving  judgment  for  either 
party.  Both  parties  appealed.  On  plain- 
tiff's  appeal  the  supreme  court  sustained 
the  action  of  the  trial  court,  holding  tbat 
The  special  verdict  was  unintelligible  and 
Inconsistent.  Ante,  130.  The  present  opin- 
ion was  delivered  on  defendant's  appeal. 

Datis,  J.,  (In  defendant's  appeal.)  As 
we  have  seen,  no  judgment  could  be  ren- 
dered npon  the  verdict  in  i  bis  case,  and, 
though  tbe  defendant's  case  on  appeal 
presents  a  number  of  exceptions  and  as- 
signments of  error,  there  was  no  judgment 
against  him ;  and  when  the  verdict  was 
properly  set  aside  and  a  new  trial  ordered, 


(lOT  N.  0.  710) 

Paddocx  v.  Datbnpobt. 

(Supreme  Court  oj  North  CaroUna.    Deo.  ■, 
18M.) 

Bracma  PsBvoitiiAicoa— Aiui  ov  SrAHsnio  Tbsm 
— Brbaoh  or  COHTSAor— Daxaobs. 

1.  Where,  within  Uie  M  days  daring  wliloh 
defendant,  In  writing,  gave  plaintiil  tlieezolnslvs 
privilege  of  buying  at  a  certain, price  all  tha 
trees  on  defendant's  land  wUch  plaintiil  might 
select  and  mark,  plaintiff,  before  a  withdrawal 
by  defendant,  offers  to  p^  tbe  price,  and  mark 
the  trees,  defendant's  offer  becomes  a  binding 
contract,  for  the  brMusb  of  whicli  he  is  answera- 
ble in  damages. 

9.  Where  iraoh  trees  are  bought  with  a  view 
to  their  severance  from  the  soil,  and  thus  being 
converted  into  personalty,  and  there  are  no  oir- 
camstanoes  from  whtoh  it  can  be  inferred  that 
breach  of  the  contract  may  not  be  readily  com- 
pensated for  in  damages,  apeclflo  performanco 
will  not  U«. 

Appeal  from  superior  court.  Clay  county. 

Action  for  specific  t>erforniance  and  dam- 
ages based  on  a  contract  by  which  defend- 
ant, Davenport,  gave  plaintiff  the  exclu- 
sive prlvll^e  for  60  days  of  buying  at  a 
certain  price  all  the  trees  on  said  defend- 
ant's land  which  plaintiff  migbtselect  and 
mark.  From  a  judgment  sustaining  a  de- 
murrer to  tbe  complaint,  plaintiff  appeals. 

E.  B.  Nonrell,  for  appellant.  Batebelor 
&  Dererea^,  for  appellee. 

Shepherd,  J.  Two  caosee  of  action  are 
set  out  In  tbe  complaint, — one'  fur  dam- 
ages for  breach  of  the  contract,  and  tbe 
other  for  Its  specific  performance.  The 
court  held,  upon  demurrer,  that  neither  of 
the  said  causes  of  action  could  be  main- 
tained. 

1.  As  to  tbe  cause  of  action  against  the 
defendant,  Davenport,  we  think  that 
there  wtis  error  in  the  ruling  that  the  con- 
tract for  the  sale  of  the  trees  was  void  for 
want  of  consideration.  Tbe  paper  writ* 
ing  sued  upon  is  substantially  an  offer  to 
sell  tbe  trees  at  a  certain  price  within  60 
days.  There  being  no  consideration  for 
tbe  offer,  it  could  have  been  withdrawa 
at  any  time  within  the  period  mentioned 
before  acceptance  by  the  plaintiff.  Tbe 
offer,  however,  was  not  so  withdrawn, 
and,  the  plaintiff  having  accepted  It  with- 
in tbe  stipulated  time,  it  became  a  bind- 
ing contract,  for  tbe  breach  of  which  the 
said  defendant  is  answerable  In  damages. 
1  Beuj.  Sales,  50,  and  the  numerous  cases 
cited  in  the  notes.  Tbe  offer  of  the  plain- 
tiff to  pay  tbe  price,  and  mark  tbe  trees, 
and  the  refusal  of  Davenport  to  receive 
tbe  money,  and  to  allow  the  trees  to  be 
marked,  was  sufficient,  in  our  opinion,  to 
constitute  a  valid  acceptance.  There  was, 
therefore,  error  in  the  ruling  as  to  this 
cause  of  action. 

2.  Tbe  second  cause  of  action  Is  for  spe- 
cific performance,  both  against  Daven- 
port, who  executed  tbe  contract,  and 
ThraBh,who  purchased  of  him  with  notice 
of  the  claim  of  the  plaintiff.  The  true  prin- 
ciple upon  which  specific  performance  la 
decreed  does  not  rest  simply  upon  a  mer* 
^bltrary  distinction  as  to  different  species 
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of  property,  trat  tt  la  founded  apon  the  in- 
adeqoacy  of  the  legal  remedy  by  way  of 
pecuniary  dnniaiEeB.  This  principle  is 
acted  opcKi  (I)  where  there  is  a  peculiar 
Talue  attached  to  the  subject  o(  the  con- 
tract which  Is  not  compensable  in  dam- 
ages. The  law  assumes  land  to  be  of  this 
character  "simply  because,"  saya  Pbab^ 
■ON,  J.,  In  Kitchen  ▼.  Herrinir,  7  Ired.  Eq. 
191,  "it  Is  land,— a  favorite  and  favored 
sabject  In  England,  and  every  country  of 
Angtu-Saxon  origin."  The  law  also  at- 
taches a  peculiar  value  tp  ancient  family 
pictures,  title-deeds,  valuable  paintings, 
articles  of  unusual  beauty,  rarity,  and 
distinction,  such  as  objects  of  vertu,  A 
horn  which,  time  out  of  mind,  had  gone 
along  with  an  estate,  and  an  old  silver 
put^ra,  bearing  a  Greek  iuBcription  and 
dedication  to  Hercules,  were  held  to  be 

5 roper  sublets  of  specific  performance. 
'beae,  said  Lord  Eldon,  turned  upon  the 
pretium  attietioak,  which  could  not  be  es- 
timated In  damages-^  So,  for  a  faithful 
family  slave,  endeared  by  a  long  course 
of  service  or  early  association.  Chief  Jus- 
tice Tatlur  remarl(ed  that  "no  damages 
can  compensate,  for  there  is  no  standard 
by  which  the  price  uf  aOectlon  can  be  ad- 
justed, and  no  scale  to  graduate  the  feel- 
logs  of  the  heart. "  Williams  v.  Howard, 
8  Mnrpb.  80.  The  principle  Is  alsb  ap- 
plied (2)  where  the  damages  at  law  are  so 
uncertain  and  unascertainable,  owing  to 
the  nature  of  the  property  or  the  circum- 
Mtanres  of  the  case,  that  a  specific  perform- 
ance is  Indispensable  to  justice.  Such  was 
formerly  held  as  to  the  shares  in  a  rail- 
way company,  which  differ, says  the  court 
In  Ashe  V.  Johnson,  2  Jones,  Eq.  149,  from 
the  funded  debt  of  the  government,  in  not 
always  being  in  the  market  and  having  a 
■peclflc  value;  also  a  patent,  (Corbin  v. 
Tracy,  84  Conn.  325;)  a  contract  to  Insure, 
(Carpenter  v.  Insurance  Co.,  4  Sandf.  Ch. 
406:)  and  like  cases.  The  general  principle 
everywhere  recognised,  however,  is  that, 
except  in  cases  falling  within  the  forego- 
ing principles,  a  court  of  equity  will  not 
dec'ree  the  specific  performance  of  con- 
tracta  for  i)er8onal  property;  "for,"  re- 
marks Pbabson,  J.,  |n  Kitchen  v.  Herring, 
snpra,  "if,  with  money,  an  article  of  the 
same  description  can  be  bought,  >  •  • 
the  remedy  at  law  Is  adequate."  See, 
also.  Pom.  Spec.  Pert.  14.  Applying  these 
principles  to  the  facts  alleged  in  the  com- 
plaint. It  must  follow,  we  think,  that  this 
Is  not  a  case  which  calls  for  the  exercise  of 
the  equitable  power  of  the  court.  The 
trees  were  purchased  with  a  view  to  their 
severance  from  the  soil,  and  thus  being 
converted  into  personal  property.  It  is 
not  shown  that  they- have  any  peculiar 
value  to  the  plain  tiB,  nor  does  there  ap- 
pear any  circumstances  from  which  it  may 
be  Inferred  that  the  breach  of  the  contract 
may  not  bv  readily  compensated  for  in 
damages.  Neither  is  it  shown  that  other 
trete  may  not  be  purchased,  but  it  is  sim- 
ply alleged  that  they  are  scarce  at  the 
contract  price.  The  simple  fact  that  they 
are  near  a  water-course  does  nut  alter  the 
ease,  for  the  convenience  of  transporta- 
tion are  elements  •  which  may  be  consid- 

'  Not  reported. 
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ered  In  the  estimation  of  the  damages. 
Neither  is  the  circumstance  that  the  plain- 
tiff purchased  "a  tew  trees  of  like  kind," 
In  the  vicinity,  sufficient  to  warrant  the 
equitable  intervention  of  the  court.  We 
can  very  easily  conceive  of  cases  In  which 
contracts  of  this  nature  may  be  specific- 
ally enforced,  but  we  can  see  nothing  In 
this  complaint  which  calls  for  such  ex- 
traordinary relief.  The  ruling  of  the  court 
as  to  this  branch  of  the  case  is  sustained. 
As  to  the  other  cause  of  action.  It  is  re- 
versed. 

a«  N.  C.  680) 

Smttb  et  a/,  t.  SoioneBrisi.D  et  al. 

(Supreme  Court  <}f  North  CaroUna.    Deo.  88, 
1890.) 

Afpbal— DisMisBAi/— REmsTAmneNT. 

An  appeal  which  has  been  dismissed  for 
ai)peUant'8  failure  to  file  the  number  of  .^nted 
copies  of  the  record  required  by  Sup.  Ct  Itule  88 
will  be  reinstated'  on  uffldavits  of  appellant  and 
others  that  he  caused  the  requisite  number  of 
ooiflet  to  be  printed,  but  owin^r  to  a  misunder- 
standing of  the  instructions  given  him  by  his 
counsel  and  the  clerk  of  the  superior  court,  to 
whom  he  applied  for  information,  he  sent  only 
one  printed  copy  to  the  supreme  court.  Distin- 
giishlnK  Griffin  v.  Nelson,  106  N.  O.  886, 11  a  B. 

Motion  of  defendant  to  reinstate. 

C.  M.  Baabee,  for  appellants.  W.  C. 
Munroe  and  Ajrcock  <S  Dauiels,  for  appel- 
lee. 

Clark,  J.  The  appellant  flies  aflldavits 
of  himself  and  others  that  he  caused  in  due 
time  the  necessary  number  of  copies  of  the 
record  to  be  printed,  as  required  by  rule 
28  of  this  court;  that  he  applied  to  his 
counsel  and  to  the  clerk  of  the  superior 
court  for  information  as  to  what  disposi- 
tion to  make  of  them;  that,  misunder- 
standing tlie  instructions  received,  and  in 
good  faith,  he  sent  only  one  printed  copy 
to  this  court,  and  mailed  others  to  the  re- 
spective counsel  on  both  sides,  and  he 
herewith  flies  the  requisite  number  of  the 
printed  record.  Due  notice  of  the  motion 
to  reinstate  was  given,  under  rule  30. 
These  affidavits  are  not  controverted,  and 
there  is  no  suggestion  that  this  was  done 
to  procure  delay,  or  that  appellant  acted 
otherwise  than  In  entire  good  faith.  The 
appeal  must  be  reinstated.  Whitehurst 
V.  Pettlpher,  105  N.  C.  30, 10  8.  E.  Rep.  857. 
This  case  differs  from  GrifiRn  v.  Nelson, 
106  N.  C.  236, 11  8.  E.  Kep.  414,  in  that  here 
the  appellant  applied  to  coniisel  to  learn 
what  was  necessary  to  be  done  in  regard 
to  sending  up  the  transcript  and  perfect- 
ing his  appeal  tor  hearing  in  this  court, 
and  only  tailed  to  do  so  from  raisappre- 
hendingthe  instructions  given  him.  Mo- 
tion allowed. 

a07  N.  C.  598) 

HOOBBS  V.  ColfldSSIONBRS  OF  CRAVEN 

County. 
(SwpreiMCowrtcfNvrOiCaroUina.  Deo.  16,1890.) 

A0TIO:?8  AOATITST  COUNTIES— PlBADIWO. 

Counties  having  no  power  by  general  law 
to  subscribe  to  the  stock  of  a  corporation,  a  Judg- 
ment creditor  of  a  county  cannot  sue  to  subject 
to  the  payment  of  his  jnogment  stock  in  a  rail- 
road company  held  by  the  county,  without  re- 
ferring in  his  complaint  to  the  private  statute 
^hicb  permitted  the  county  to  suDscrit)e  far  the 
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stock,  without  whtoh  It  oonnot  be  known  whether 
the  stock  is  not  held  on  condition  suuh  as  to  require 
the  presence  of  other  parties  interested  in  the 
proposed  relief,  or  possibly  to  prevent  the  court 
from  grantinK  it  at  alL. 

Appeal    from    sopeiior    court,  CraTen 
county;  Wumack,  Judfce. 

Tbis  action  was  tried  on  the  complaint 
and  demurrer  thereto  ore  tenus,  with  mo- 
tion by  the  defendant  to  dismiss  the  ac- 
tion. Motion  allowed. and  Judftment  that 
the  action  be  dlsrolssed.and  against  plain- 
till  for  costSi  from  which  Judsment  the 
plaintiff  appealed.  Theplalntlff  complains 
and  alleges  (1|  that  at  the  May  term,  A.  D. 
1886,  one  Joseph  Nelson,  In  an  action  proi>- 
erly  Instituted  and  prosecuted  In  the  su- 
perior court  of  said  Craven  county,  recov- 
ered a  jadKment  aKainst  the  defendant,  the 
board  of  commissioners  of  Craven  coun- 
ty, for  fl,S18.64,  with  Interest  thereon 
from  the  14th  day  of  May,  1886,  and  the 
costs  of  said  action,  as  will  more  fully  ap- 
pear by  reference  to  the  record  of  said  Judg- 
ment in  the  said  court  In  judgment  docket 
0.  p.  236,  No.  8,907,  which  Judgment  was 
obtained  on  indebtedness  of  said  defend- 
ant, contracted  since  the  adoption  and 
ratification  o(  the  present  constitution  of 
North  Carolina;  (2)  that  on  the  23d  day 
of  November,  1887.  the  said  Joseph  Nelson 
transferred  and  assigned  the  said  judgment 
to  the  National  Bank  of  New  Berne,  to 
secure  the  payment  of  the  indebtedness  of 
said  Nelson  to  said  bank,  as  plaintiff  is  in- 
formed and  believes;  (S)  that  thereafter 
the  said  Joseph  Nelson  assigned  bis  Inter- 
est In  said  Judgment  to  Pattle  S.  Nelson, , 
his  wife,  as  plaintiff  Is  Informed  and  be-' 

lleves;  (4)  that  on  the day  of , 

1888,  the  said  the  National  Bank  of  New 
Berne,  and  said  Joseph  Nelson,  and  Pat- 
tle S.  Nelson,  his  wife,  duly  bargained  and 
sold  and  transferred  and  assigned  for 
value  to  the  plaintiff  the  said  judgment, 
and  the  plaintiff  Is  now  the  sole  bona 
ade  owner  of  the  said  Judgment ;  (5)  that 
thn  plaintiff  has  duly  notified  the  said  the 
board  of  commissioners  of  Craven  coanty 
that  he  is  the  owktoI  said  judgment;  (6) 
that  no  part  of  the  said  Judgment  has 
been  paid;  (7)  that  the  said  defendant, 
the  board  of  commissioners  of  Craven 
county,  is  largely  in  debt,  and  has  no 
property  other  than  that  required  to  carry 
on  the  public  business,  except  as  herein- 
after stated,  and  that  it  takes  all  the 
money  that  defendant  isallowed  to  collect 
from  taxation  to  pay  the  current  expenses 
of  carrying  on  the  county  government  as 
required  by  law,  as  plaintiff  Is  Informed 
and  believes;  (8)  that  the  Atlantic  & 
North  Carolina  Railroad  Compapy  is  a 
corporation,  created  by  the  laws  of  North 
Carolina,  and  Is  now  engaged  In  carrying 
on  business  on  its  railroad  running  from 
Morehead  City  to  Ooldsboro,  in  the  said 
state,  as  is  allowed  and  required  by  its 
charter,  to  which  reference  is  made;  (9) 
that  the  said  railroad  company  Is  com- 
posed of  a  large  number  of  persons  who 
own  shares  of  its  capital  stock,  which  said 
shares  of  stock  are  valuable  property ;  ( 10) 
that  the  defendant,  the  board  of  commis- 
sioners of  Craven  county,  own  and  hold 
1,298  shares  of  the  said  capital  stock  of  the 
■aid  Atlantic  ft  North  Carolina  Railroad 


Company,  (par  Talne  9100  per  share,) 
which  said  stock  la  worth  a  large  amount 
of  money,  as  the  plaintiff  is  informed  and 
believes;  (11)  that  there  have  never  beea 
any  dividends  declared  on  said  stock  by 
said  Atlantic  ft  North  Carolina  Railroad 
Company,  as  plaintiff  Is  informe<l  and  be- 
lieves; (12)  that  the  capital  stock  of  said 
railroad  company  owned  by  the  said 
board  of  commissioners  of  Craven  county 
as  aforesaid,  is  in  no  manner  necoasaiy, 
nor  is  the  same  used,  nor  can  t>e  used,  for 
the  purpose  of  carrying  on  or  performing 
its  functions  as  a  municipal  corporation, 
or  performing  any  of  its  duties  as  such 
corporation,  as  plaintiff  Is  Informed  and 
believes.  Therefore  the  plaintiff  demands 
Judgment,  (1)  that  a  sufficiency  of  the 
said  capital  stock  of  said  Atlantic  ft  North 
Carolina  Railroad  Company,  so  held  and 
owned  by  the  said  board  of  commis- 
sioners of  Craven  county,  be  condemned 
and  sold  to  pay  the  said  judgment  owned 
by  plaintiff  as  aforesaid;  (2)  that  a  re- 
ceiver be  appointed  to  take  and  sell  said 
capital  stock,  or  a  sufficiency  thereof,  to 
payoff  said  judgment,  and  that  ont  of  tlie 
proceeds  of  said  sate  he  pay  off  and  dia- 
chargesaid  Judgment;  (8)  thatthedefend- 
ant,  the  Atlantic  ft  North  Carolina  Rail- 
road Company,  be  required  to  tranxfer  on 
its  books  to  the  purchaser  or  purchasers 
thereof  the  stock  that  may  be  sold  as 
aforesaid;  (4)  that  the  defendant,  the 
board  of  commissioners  of  Craven  county, 
be  enjoined  from  disposing  of  any  of  its 
said  stock  until  said  judgment  is  paid,  and 
that  plaintiff  have  a  Hen  on  said  stock  un- 
til said  Judgment  Is  paid,  to  secure  the 
J>ayment  of  the  same;  for  such  other  and 
nrther  relief  as  plaintiff  may  be  entitled 
to,  and  for  costs.'  The  defendant  moved  for 
Judgment  ore  tenna  on  the  ground  that 
the  complaint  did  notstate  facts  sufficient 
to  constitute  a  cause  of  action.  Motion 
granted.  Plaintiff  excepted,  and  appealed. 
M.  D.  Stevenson.Xor  appellant.  Cleatoat 
Manly,  for  appellee. 

Avert,  J.,  {after  stating  tbe  facta  aa 
above.)  A  municipal  corporation exerrlaea 
governmental  duties pnder  the  powers  del- 
egated to  It  by  the  sovereign  state,  and  can- 
not be  destroyed  or  deprived  of  capacity  to 
subserve  tbe  pablic  purposes  for  which  it 
was  brought  into  existence,  except  by  its 
creator.  Hence  It  has  been  held  that  the 
congress  of  the  United  States  could  not 
pass  a  law  levying  a  tax  on  the  revenues  or 
Income  of  a  town  or  city  within  one  of  tbe 
states,  because  the  right  to  Impose  snob 
a  tax  would  Involve  the  powet  to  cripple 
or  destroy  the  corporation,  and  would  be 
as  much  a  usurpation  as  levying  a  tax  on 
the  revenues  of  the  state  itself.  D.  S.  v. 
Railroad  Co.,  17  Wall.  822.  But  the  state, 
of  course,  has  the  authority  to  prescribe 
what  property  a  county  or  town  may 
acquire,  to  provide  specifically  how  Its  in- 
debtedness shall  b»  paid,  and  to  subject 
all  or  a  portion  of  its  property  to  sale  un- 
der execution,  or  In  any  other  mode,  at  tbe 
Instance  of  a  creditor.  In  the  absence  of 
special  statutory  regulations.  It  has  been 
declared  upon  principle,  says  Dillon,  that 
tbe  right  to  recover  Judgments,  and  en- 
force them  by  execution,  arose  by  neceii- 
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sary  impllcatlnn  ont  of  the  privilese  of  bb- 
los  and  ti«ioR  Bned,  and  that  execation, 
when  iBRued,  could  be  levied  upon  Btrictly 
private  property  of  the  curpuratinn,  bat 
not  upon  "  property  owned  or  used  by  the 
eorporatiiin  tor  public  purposes,  such  as 
public  buildings,  hospitals,  cemeteries,  flre- 
mgines,  and  apparatus,  and  water- 
worlcs;"  and,  furttier,  that  judgmeutn 
should  not  operate  as  liens  upon  any 
land,  or  interest  in  land,  belonging  to 
mnniclpal  corporations,  except  duch  as 
may  be  subject  to  sale  under  the  execu- 
tion. 2  Dill.  Mun.  Corp.  g  676,  (446.)  On  the 
other  hand,  Freeman,  in  his  work  on  Exe- 
cationB,  (Tolnmel,  S^.)  says:  "A  Judg- 
ment againsta county,  or  a  municipal  cor- 
poration, is  ordinarily  no  more  than  the 
mere  eatabliahment  of  a  valid  claim,  whlcb 
it  is  the  duty  of  the  proper  officnra  to  pro- 
vide means  of  payment  ont  of  the  reve- 
naes  of  tbe  dcaendant.  It  is  error  to 
award  or  issue  execution  on  such  judg- 
ment. This  rule  is  not  of  nnivertial  appli- 
cation."  The  same  author,  however,  (Id. 
S  126,)  says  that,  where  a  different  rule 
prevails   from   that   announced   by  him, 

property  held  for  public  usefl,  Bucb  as 
pnbilc  buildings,  streetH,  squares,  parks, 
promenades,  wharfs,  landing-places,  fire- 
migines,  hose  and  hose  carriages,  engine- 
bouses,  engineering  Instruments,  and  gen- 
erally pvprything  held  for  governmental 
purposes,  cannot  be  subjected  to  the  pay- 
ment of  the  debts  of  a  city. "  It  is  univer- 
sally Ciinceded  that  public  revenues  of  a  , 
city  or  county  cannot  be  seized  and  sub- 
jected to  the  payment  of  its  debts,  for  the 
manifest  reason  that  "to  permit  such  seiz- 
ure wonld  necessarily  lead  •  to  a  suspen- 
■toD  of  tbe  governmental  functions  of  the 
eorporatlon  almost  as  effectually  as  the 
repeal  of  Its  charter,  "or  the  act  creating 
It.  In  ibe  circuit  coort  of  the  Qui  ted 
States  It  was  held  to  be  "  a  general  prin- 
ciple of  law  that  tbe  private  property  of 
manlcipal  corporations  [f.  e.,  that  which 
Is  not  necessary  to  the  periormance  of  the 
functions  of  government]  may  be  seised 
ana  sold  for  tbe  payment  of  debts. "  Hart 
V.  New  Orleans,  12  Fed.  Rep.  292. 

Is  the  case  of  New  Orleans  v.  Insurance 
Co.,  23  La.  Ann.  61.  the  supreme  court  of 
Lonisiann  held  that  the  bonds  of  another 
corporation  owned  by  the  city  of  New  Or- 
leans were  not  essential  to  the  existence 
of  the  municipality,  nor  to  tbe  uneful  and 
profier  exerclBe  of  its  functions,  and  were 
liable  to  be  seized  and  sold  under  execu- 
tion to  satisfy  a  Judgment  against  the 
dty.  The  supreme  court  of  Alabama  out- 
lined tbe  method  of  proceeding  against 
manlcipal  corporations  as  follows:  "But 
if  tbe  city  owns  private  property  not  use- 
ful or  used  lor  corporate  purposes,  such 
property  may  be  seized  and  sold  under 
final  process,  precisely  as  similar  property 
of  individuals  is  seized  and  sold.  Birm- 
ingham V.  Rumsey,  63  Ala.  352.  The  su- 
preme court  of  West  Virginia,  in  Brown 
V.  Gates,  15  W.  Va.  153,  said,  after  clUng 
with  approval  1  Dill.  Mun.  Corp.  §§  64,  65, 
when  the  question  was  left  entirely  open 
by  statute,  that  on  principle  "a  municipal 
corporation  should  be  exempt  from  lia- 
bility of  this  character  [viz.,  by  garnlHh- 
ment]  with  respect  to  Its  revenues  and 


the  salaries  of  Its  oflBcers;  but,  where  It 
owes  an  ordinary  debt  to  a  third  person, 
the  mere  inconvenience  of  having  to  an- 
swer as  garnishee  furnishes  no  sufficient 
reason  for  withdrawing  it  from  the  reach 
of  remedies  which  the  law  gires  to  cred- 
itors of  natural  persons  and  private  cor- 
porations." That  court  also  lays  down 
the  rule  in  reference  to  classes  of  property 
subject  to  and  exempt  from  seizure  under 
execution  just  as  it  is  stated  by  Dillon. 
The  court  of  appeals  of  New  York,  after  a 
very  elaborate  discussion  of  the  whole 
subject,  reached  the  conclusion.  In  sub- 
stance, tboogb  It  was  said,  obiter,  that 
property  not  useful  or  used  for  city  gov- 
ernmental purposes,  including  even  real 
estate,  was  npt  like  the  revenues,  tbe 
parks,  public  squares,  etc.,  free  from  tbe 
lien  of  a  judgment  or  liability  to  be  sub- 
jected for  Its  payment.  Darlington  v. 
Mayor,  81  N.  Y.  164.  See,  also,  Uolladay 
V.  Frisbie,  15  Cal.  630.  But  in  Gooch  v. 
Gregory,  65  N.  C.  142,  Justice  Dick,  deliver- 
ing the  opinion  of  this  court,  after  an- 
nouncing that  an  execution  cannot  be  is- 
sued at  tbe  instance  of  a  creditor  against 
a  county,  summarizes  the  powers  granted 
to  counties  in  North  Carolina,  and  the  leg- 
islation from  which  those  powers  are  da- 
rived,  as  follows:  "Its  power  to  contract 
debts  and  levy  taxes  is  set  forth  in  the 
constitution.  Article  7.  Under  the  act  of 
1868,  c.  20.  (Code.  S  707,  subds.  5.  7.)  a 
county  may  'purchase  and  hold  land 
within  its  limits,  and,  for  the  use  of  its  in- 
habitants,' may  purchase  and  hold  such 
personal  property  as  may  be  npcessary  to 
the  exercise  of  its  powers,  and  make  such 
order  for  the  disposition  or  use  of  Its 
property  as  the  interests  of  its  inhabitants 
require..  Thus  it  appears,  that  a  county 
can  only  acquire  and  hold  property  tor 
necessary  public  purposes,  and  for  the  ben- 
efit of  all  Its  citizens,  and  the  plainest 
principles  of  public  policy  prevent  such 
property  from  being  sold  under  execution 
for  the  advantage  of  an  Individual. "  The 
plaintiff  could  not,  therefore,  under  the 
rule  established  by  this  court,  insist  upon 
issuing  execution,  and  selling  the  railroad 
stock.  It  is  well  settled,  also,  that  ordi- 
narily tbe  only  remedy  of  a  judgment 
creditor  of  a  county  Is  &  writ  olmiipdaaiva 
to  compel  its  commissioners  to  levy  a  tax 
to  pay  the  debt.  Gooch  v.  Gregory,  su- 
pra; 2  Dili. Mun.  Corp.  (3d  Ed.)  §§  855,  856; 
Pegram  v.  Commissioners,  64  N.  C.  657; 
Lntterlob  v.  Commissioners,  65  N.  C.  403; 
Rogers  v.  Jenkins,  98  N.  C.  129.  8  S.  E. 
Rep.  821.  Where  a  pintntllf  brings  his  ac- 
tion to  recover  thedebt,  andhls  complaint 
demands  a  mandainua,  as  well  as  judg- 
ment for  the  debt,  the  courts  issue  first  an 
alternative  mandaintis,  and  if  the  answer 
to  it  be  insufhcient,  a  peremptory  munda- 
mna  is  allowed.  Fry  v.  Commissioners, 
82  N.  C.  304. 

The  writ  of  mandumaB  will  be  granted 
only  where  one  demanding  it  shows  that 
he  "  has  a  specific  legal  riKht,  and  has  no 
other  BpeciUc  remedy  adequate  to  enforce 
It."  State  V.  Justices,  2  Ired.43U;  Wics- 
low  V.  Commissioners,  64  N.  C.  223 ;  Tapp. 
Mand.  18;  Ex  parte  Biggs,  64  N.  C.  2U2. 
Under  the  general  rule,  a  ci*editor  is  re- 
stricted to  that  remedy  in  the  collection  of 
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a  claim  reduced  to  ]ad(piient  against  a 
county,  becauHe  be  cannot  aeize  tbe  rev- 
ena««  of  the  conuty  or  levy  npoD  and  sell 
property  esBentlal  or  useful  tor  corporate 
pnrposee  without  putting  in  Jeopardy 
the  very  existence  of  the  corporation,  and 
the  presumption  is,  In  tbe  absence  of  spe- 
cific information,  that  tbe  corporation 
holds  DO  property  not  used  or  needed  tor 
public  purposes,  and  has  no  means  of 
meeting  its  Indebtedness,  except  out  of 
the  excess  of  its  revenues  over  its  neces- 
sary current  expenses.  In  Winslow  v. 
Ck>mmiBBioners,  64  N.  C.  218,  Justice  Rod- 
man, in  a  very  elaborate'  discussion  of 
the  question,  whether  a  debtor  could 
maintain  an  action  against  the  county 
commissioners  for  judgment  establishing 
his  debt  without  asliiug  for  a  writ  of  mao- 
dawua,  suggests  that  where  property  of  a 
county,  liable  for  its  debts,  may  be  sub- 
ject to  trusts,  or  where  it  has  property 
that  can  only  be  reached  by  proceedings 
supplemental  to  execution, and  thatmnst, 
under  our  former  practice,  have  been  sub- 
jected by  filing  a  creditors'  bill,  or  by  in- 
voking the  aid  of  a  court  of  equity  in  some 
manner,  a  writ  of  ma.ada.mua  would  not, 
from  its  very  nature,  be  the  appropriate 
remedy.  Rand  v.  Rand.  78  N.  C.  12: 
Coates  v.  Wilkes.  92  N.  C.  876:  Hinsdale  v. 
Sinclair,  88  N.  C.  838.  In  Coates  v.  Wilkes, 
supra.  Justice  Merrimon  says  that  pro- 
ceedings snpplemental  to  execution  are  "a 
substitute  for,  and  take  the  place  of,  the 
methods  of  granting  relief  in  equity  in  fa- 
vor of  a  judgment  creditor  as  against  his 
tidgment  debtor,  after  he  has  exhausted 
is  remedy  at  law  by  the  ordinary  pro- 
cess of  execution "  upon  a  return  at  nulla 
bona.  In  Hinsdale  v.  Slnclsir,  supra,  the 
rule  is  laid  down  that  theaflSdavit  in  such 
proceeding  must  show  three  facts:  (1)  A 
want  of  known  property  liable  to  execu- 
tion; (2)  want  of  an  equitable  interest 
subject  to  the  lien  of  the  Judgment;  (8) 
existence  of  property  nnnttected  by  lien  of 
the  judgment,  and  not  subject  to  levy.  As 
already  intimated  by  us,  a  writ  olmanda- 
mus  issues,  as  a  matter  of  course,  on  ap- 
plication of  the  judgment  creditor  of  a 
county,  because  no  execution  can  issue 
against  the  county,  and  no  Hen  attaches 
upon  its  real  estate  used  for  corpoi^te 
purposes,  according  to  the  ruling  of  this 
court,  and  above  all,  because  a  county  is 
presumed  to  hold  only  property  necessary 
for  the  discharge  of  its  public  functions 
and  its  revenues  which  are  applicable 
primarily  to  the  payment  of  its  current  ex- 
penses. It  seems,  therefore,  that  where  a 
judgment  creditor  shows  (1)  that  a  writ 
of  mandamus,  which  was  granted  to  him 
as  a  legftl  remedy  in  lieu  of  execution,  has 
been  answered  by  a  county,  and  proven 
unavailable,  because  the  county  commis- 
sioners say  that  they  hare  levied  a  tax 
up  to  the  constitutional  limit,  and  the 
whole  fund  arising  from  the  levy  is  neces- 
sary to  meet  the  legitimate  current  ex- 
penses of  the  corporation;  (2)  that  the 
county  holds  real  estate  not  used  or  need- 
ful tor  the  proper  discharge  of  its  public 
functions,  or  any  other  property  not  nec- 
'easary  or  useful  for  corporate  purposes, 
and  especially  wherp,  for  any  reason,  such 
property  could  not  have  been  subjected 


to  the  payment  of  the  debt,  except  by  a 
means  of  an  equitable  17.  /k.,  where  legal  and 
equitable  remedies  were  administered  sep- 
arately, if  it  had  been  held  in  tbe  same 
plight  and  condition  by  an  individnai.    In 
the  case  of  Goocb  v.  McGee,  83  N.  C.  <M, 
Chief  Justice  Smith,  in  discussing  tbe  lia- 
bility of  a  public  corporation,  quotes  with 
approval  the  lang^uage  of  Woodwahd,  J., 
in  Railroad  Co.  v.  Colwell,  39  Fa.  St.  337, 
as  follows :   "  Lands  bought  and  not  dedi- 
cated to  corporate  purposes,  are  bound 
by  the  lien  of  judgments,  and  are  liable  to 
be  levied  in  execution,  and  sold  by  tbe 
sheriff  iu  the  same  manner,  and  with  the 
same  effect,  as    the  land    of  any    other 
debtor.    As  to  land  which  has  been  ap- 
propriated   to  corporate  objects,  and  Is 
necessary  for  the  full  enjoymnnt  and  exer- 
cise  of   any   franchise   of   the  company 
whether  acquired  by  purchase  or  by  ex< 
ercise  of  the  delegated  power  of  eminent 
domain,  the  company  holds  It  entirely  ex- 
empt from  levy  and  sale,  and  this 'On  the 
ground  of  prerogative  or  corporate  Im- 
munity; for  the  company   can  no  more 
alien  or  transfer  such  land  by  their  own 
act  than  a  creditor  by  legal  process,  but 
the  exemption  rests  on  the  public  interests 
involved  In  the  corporation."    So  tbat  it 
appears  that  precisely  the  same  reason  is 
assigned  for  protecting  land  from  a  sepa- 
rate sale  under  execution,  and  for  treating 
it  as  a  part  of  the  franchise  land  necessary 
and  used  for  corporate  purposes  by  a  rail- 
road company,  as  is  given  for  exempting 
property  devoted  to  public  purposes  by  a 
municipal  corporation.    It  was  becanseof 
the  necessity  of  sustaining  this  principle 
for  the  convenience  of  the  public  that  this 
court  in  the  case  last  cited  in  effect  over^ 
ruled  State  v.  Rives,  6  Ired.  297.    In  sec- 
tion 707,  subd.  7,  of  the  Code,  authority  Is 
now  given  to  the  board  of  county  com- 
missioners "to  purchase  land  at  any  exe- 
cution sale  where  it  shall  be  deemed  ex- 
pedient to  do  so,  to  secure  a  debt  due  the 
county,"  and  it  Is  further  provided  that 
"the  deed  shall  be  made  to  the  board  of 
commissioners,  and  the  board  may,  in  its 
discretion,  sell  any  land  so  purchased." 
Suppose  that  the  board  of  commissioners 
should  buy  and  improve  town    or  city 
property,  collect  the  rents,  and  hold  it  to 
await  the  improvement  of  the  town,  and 
meantime  evade  the  payment  of  outstand- 
ing judgments  against  the  county  on  tbe 
gronnd  that  the  tax  levied  up  to  the  limit 
would   not  yield  more  than  a  sufficient 
revenue   to  support  the  county  govern- 
ment.   Surely,  In  that  case,  the  Judgment 
creditor  could  reach  and  subject  sncb  real 
estate  In  some  other  way,  if  not   by  sale 
under  execution.    But   in    our  case,   tbe 
plaintiff  omits  to  refer  us  In  his  complaint 
to  the  private  law,  which  permitted  tbe 
county  of  Craven  to  subscribe  to  the  cap- 
ital stock  of  the  Atlantic  &  North  Carolina 
Railroad  Company,  and  therefore  we  are 
not  presumed  to  know  whether  the  conn- 
tj'  authorities  have  the  power  to  sell  the 
railroad  stock  or  whether  the  statute  sub- 
jects the  stock  to  any  Hen  such  as  to  re- 
quire the  presence  of  any  other  partim  In- 
tercHted  in  the  proposed  relief,  or  possibly 
to  preclude  the  court  from  granting  It. 
Theaathorlty  to  subscribe  to  the  capita! 
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■tock  of  a  corporation  to  not  ona  of  tbe 
powers  usaallyKraDted  to  connties.and  It 
may  be  that  tbe  leRlslature  Incumbered 
the  stock  In  some  way  or  declared  that  It 
Btaoald  be  held,  and  any  dividend  arlBlne 
trom  it  must  be  devoted  to  sonie  corpo- 
rate purpose.  The  plaintifl  ought  to  have 
described  the  nature  of  the  property  which 
he  winbes  to  subject  so  fully  that  the  court 
shonld  underatand  the  precise  authority 
given  to  the  county,  and  how  the  shares 
of  stock  are  held.  Having  undertaken  to 
show  bis  right  to  the  remedy  asked,  or 
to  some  relief,  he  should  have  set  forth  In 
bto  complaint  such  allegations  of  fact,  as 
U  admitted,  or  proven,  would  have  estab- 
Itehed  bis  right  to  have  the  stock  sold, 
and,  as  between  himself  and  defendant, 
to  have  tbe  proceeds  applied  to  the  dis- 
charge of  bis  Judgment.  The  plaintiff  hav- 
ing failed  to  do  this,  wo  think  that  there 
was  no  error  in  holding  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  Is  not  neces- 
sary to  decide  whether  relief  could  be 
granted  on  proper  allegation  In  this  action 
in  any  contingency.  There  is.  no  error. 
Judgment  affirmed. 


(IS  Oil  1«) 

MANDBt,  et  at.  T 


FOIXTBSB. 


(Suprane  Coturt  cf  Georgia.    Nov.  12,  1890.) 

SaOOXDABT  BVIDBSOS— TaUSTS— CONSTBUOnOX. 

1.  A  oopy  of  a  not«  ezeonted  by  two  deoeaaed 
perMms  is  admissible  in  evidence  where  the 
payee  testifies  that  be  has  lost  the  original  note, 
ana  another  witness,  familiar  with  the  iiand- 
writlng  of  tbe  deceased  makers,  testifies  that  be 
had  seen  the  note  in  the  payee's  possession ;  that 
the  signatare  was  in  the  handwriting  of  the 
malrata;  and  that  the  copy  ottered  in  evidence 
was  a  true  copy. 

a.  A  husMmd  conveyed  land  to  a  trustee  for 
the  nee  of  himself  and  wife  during  their  Joint 
Uvea,  the  husband  to  receive  ample  supplies  for 
his  family,  and  at  his  death  an  undivided  half  to 
CO  to  the  wife  in  fee.  Beld  that,  on  the  wife's 
death  before  her  husband  without  children,  the 
hoslMnd  toolc  tlie  land  8ul>]eet  to  the  debts  wnioh 
Um  wife  had  contracted  f <»  family  supplies,  and 
that  these  debts  must  be  paid  out  of  the  proceeds 
ot  the  land  before  the  debts  of  thahuslMiid. 

8.  In  a  contest  between  the  creditors  of  the 
deceased  wife,  who  had  furnished  her  supplies, 
and  the  creditors  of  the  husband,  the  admission 
of  a  void  sherifi's  deed  of  the  land  to  a  por- 
cliaser  at  a  tax-sale,  and  his  oooveyance  of  it  to 
the  wife,  is  harmless  error,  as  the  nuslMod  toolc 
the  land  subleot  to  the  wife's  debts  under  the 
trust-deed. 

4.  Where  there  is  nothing  to  show  that  an 
attorney  had  any  authority  to  act  for  the  wife, 
his  letter  stating  that  she  wished  to  borrow 
money  on  the  land  in  question,  and  that  the  tax- 
sale  was  simply  for  the  purpose  of  getting  rid  of 
some  liens  on  the  land,  is  properly  excluded. 

Appeal  from  superior  court,  Richmond 
county ;  Roney,  Judge. 

On  April  30. 1873,  the  executors  of  Foy- 
tbress  obtained  judgment  against  Arm- 
stead  A.  Fulcher.aud  an  execution  Issuing 
from  this  judgment  was  levied  on  a  tract 
of  land  of  800  acres,  as  tbe  property  of  de- 
fendant, on  July  8,  1873.  Mrs.  Mary  A. 
Fulcber,  tbe  wife  of  Armstead  A.  Fulcher, 
interposed  a  claim  to  about  725  acres  of 
tbe  land.  In  her  claim  affidavit  she  set 
forth  tbat  she  derived  title  (as  well  as  also 
to  another  manner)  under  a  deed  from 
Armstead  A.  Fulcber,  ber  husband,  to  one 


Boyd,  as  tmstee,  dated  November  27,  1868, 
tbe  deed  conveying  tbe  title  to  Boyd  In 
trust  for  the  benefit  of  ber  and  the  heirs  of 
ber  body  during  the  natural  life  of  Arm- 
stead A.  Fulcber,  who  was  to  receive 
ample  support  with  hlH  family,  and,  after 
his  death,  his  wife  to  enjoy  tbe  same  with 
her  children  dnring  her  natural  life,  and,  If 
she  had  no  children  by  ber  then  husband 
at  ber  death,  then  Boyd  was  to  take  one- 
half  of  the  property,  and  equally  divide  It 
between  tbe  heirs  of  certain  named  per- 
sons, and  the  remaining  half  was  to  be 
disposed  of  as  Mrs.  Fulcher  saw  fit.  She 
furthersetforib  in  herclnim  affidavit  that 
she  had  no  children ;  tbat  tbe  trustee  was 
dead,  and  no  trustee  bad  been  appointed 
in  bis  stead,  and  therefore  she  made  the 
affidavit  for  herself,  and  also  for  the  re- 
mainder-men, under  the  deed,  other  than 
herself.  After  a  long  litigation,  the  claim 
of  Mrs.  Fulcher  was  finally  sustained  on 
April  21,  1886.  On  September  19,  1888,  a 
scire  facias  vioB  issued  against  James  A. 
Fulcber,  as  administrator  of  Armstead  A. 
Fulcher,  on  behalf  of  Mary  B.  Mandel  and 
another,  as  transferees  of  the  execution, 
calling  upon  Fulcher  to  show  cause  why 
tbe  judgnientshould  not  bedeclared  of  full 
force,  and  execution  directed  to  issue 
against  him  in  favor  of  t|ie  transferees,  to 
be  levied  on  tbe  goods  and  chattels  of  bis 
intestate  in  bis  hands  unad ministered. 
The  defendant  demurred  tothe  scintkciaa, 
which  demurrer  was  overruled,  and  this, 
together  with  various  other  rulings  in  the 
cause,  was  reviewed  at  the  October  term, 
1889,  of  this  court,  and  a  full  report  of  tbe 
case,  and  the  decision  then  made,  will  be 
found  In  83  Ga.  716, 10  S.  E.  Bep.  682.  The 
defendant  pleaded  that  all  the  property 
set  out  in  hia  inventory,  as  administrator 
of  Armstead  A.  Fulcher.  was  tbe  sole  and 
separate  property  of  the  wife  of  Armstead, 
Mary  A.  Fulcber,  who  died  about  13 
months  l>efore  said  Armstead,  and  upon 
ber  death  her  property  was  taken  posses- 
sion  of  by  her  huuband,  as  her  sole  heir, 
without  administration,  under  section 
1761  of  tbe  Code,  and  subject  to  the  pay- 
ment of  her  debts,  she  having  died  with- 
out leaving  any  lineal  descendant;  that 
there  arenow  debts  of  the  wileoutHtancling 
of  sufficient  magnl  tude  to  absorb  the  en- 
tire property,  among  them  a  note  to  this 
defendant  for^l,000,  and  intere8t,given  by 
Mrs.  Fulcher  and  her-  husband  to  bim,  in 
payment  for  the  very  property  now  iu  bis 
hands,  as  administrator,  and  in  payment 
for  supplies  furnished  by  him  to  Mrs. 
Fulcber  in  her  life-time,  to  run  her  planta- 
tion; that,  besides  this  debt,  there  were 
other  debts  of  Mrs.  Fulcber,  to  the  amount 
off  250;  and  that  the  property  set  forth 
in  the  Inventory  WHS  not  worth  more  than 
f 1,000. 

To  prove  title  to  the  land  in  Mary  A. 
Fulcher.  a  sheriff's  deed  to  J.  N.  Fulcher 
was  offered  in  evidence  by  defendant,  and 
a  deed  from  J.  N.  Fulcher  to  Mary  A. 
Fulcher.  The  tax-levies  were  for  flOO,  and 
tbe  land  sold  cow  prised  over  700  acres. 
The  deed  was  objected  to  as  being  void  on 
its  face,  for  conveying  so  large  a  quantity 
of  land  to  satisfy  the  levy,  but  the  deeds 
were  admitted.  In  rebuttal,  plaintiffs 
offered  tbe  original  trust-deed  to  Boyd, 
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the  natare  of  which  has  been  onflBclently 
set  forth  above.  AIbo,  a  deed  from  Arm- 
Btead  A.  Fulcher  and  his  wife  to  James  N. 
Fnlcher,  dated  January  81,1873,  conveyina; 
100  acres  of  land  adjoining  the  750  acres,  for 
the  sum  of  $800;  and  also  a  deed  of  gift 
from  defendant  to  Mary  A.  Fulcher  dated 
April  5,1878,  conveylnis  714acre8  0f  the  760- 
acre  tract.  Plaintiffs  tlien  offered  to  prove 
by  the  sheriff  who  made  the  sheriff's  deed 
above  mentioned, that  that  deed, and  also 
the  deed  made  Februarj'  5, 1880,  by  defend- 
ant to  Mary  A.  FuU-her,  were  in  the  band- 
writing  of  one  of  the  attorneys  of  record 
in  the  claim  case,  and  moved  to  beallowed 
to  put  before  the  Jury,  as  evidence,  an  en- 
try in  peucll.so  obliterated  as  to  be  scarce- 
ly lef;ible,  on  the  back'  of  the  last-men- 
tioned deed,  this  entry  being  in  the  same 
handwriting  as  the  handwriting  of  the 
deed,  and  being  a  note,  signed  by  this  at- 
torney, and  directed  to  one  Bean,  stating 
that  Mrs.  M.  A.  Fulcher  wanted  to  borrow 
money  on  her  land  at  McBean,  (the  land 
in  question  appearing  from  the  deed  to  be 
in  the  neigborbood  of  McBean  station;) 
that  she  had  about  450  acres,  worth  from 
$3,000  to  $4,000;  that  this  was  the  last 
deed,  and  was  made  under  an  arrange- 
ment, by  which  It  was  sold  for  taxes  to 
get  rid  of  some  liens;  and  that  the  writer 
could  post  Bean's  attorney  about  the 
titles,  which  were  all  right.  Defendant 
objected  that  it  was  a  memorandum  by 
an  outside  party,  which  objection  was 
sustained,  and  the  court  overruled  plain- 
tiffs' motion,  and  refused  to  admit  the  ev- 
idence for  any  purpose.  Plaintiffs  renewed 
the  motion  to  ruleont  the  copy  note,  which 
motion  was  overruled,  and  the  copy  al- 
lowed to  go  to  the  jury,  for  them  to  de- 
termine whether  defendant  owned  and 
had  lost  the  original. 

Frank  H.  Miller,  for  plaintiffs  In  error. 
W.  W.  SfoDtj'Oiiie/y.  for  defendant  in  error. 

Bi^NDFORD,  J. .  The  qujestlon  In  this 
case  was  whether  certain  lands  which 
James  A.  Fulcher  held  in  his  hands,  as  the 
administrator  of  Armstead  A.  Fulcher,  de- 
ceased, were  assets  of  the  deceased,  and 
therefore  liable  for  the  payment  of  his 
debts;  or  whether  the  land  was  iirst  liable 
for  tlie  payment  of  debts  contracted  by  the 
wife  of  the  deceased,  before  the  same  be- 
came liable  for  the  payment  of  the  debts 
due  by  deceased.  The  defendant  in  error 
contended  that  Armstead  A.  Fulcher  took 
this  land  by  inheritance  from  his  deceased 
wife,  Mary  A.  Fulcher,  and  that,  at  the 
time  of  her  death,  this  property  was 
charged  with  the  payment  of  certain  debts 
due  by  the  said  Mary  A.  Fulcher  to  himself 
ando  thers,  amounting  to  the  sum  of  $1,- 
800.  Upon  the  trial  of  the  case  James  A. 
Fulcher,  the  adroinlstrator,  tesrified  that 
he  was  the  owner  of  a  certain  promissory 
note  for  $1,000;  that  the  same  had  been 
lost,  and  be  offered  testimony  by  other 
witnesses  to  show  that  they  had  seen  such 
a  note  in  the  hands  of  himself,  signed  by 
the  said  Mary  A.  Fnlcher  and  Armstead  A. 
Fulcher,  her  husband.  Another  witness 
was  introduced,  who  testlQed  that  he  had 
seen  the  original  note  which  was  said  to 
have  been  lost,  and  that  the  copy  present- 
ed was  a  true  copy,  in  substance,  of  the 


original ;  that  he  was  acquainted  with  the 
handwriting  of  Mary  A.  Fulcher  and  Arm- 
stead A.  Fulcher,  and  that  said  original 
note  was  in  their  handwriting.  Defend- 
ant In  error  then  offered  the  copy  note  In 
evidence,  which  was  objected  to  by  conii- 
sel  for  the  plaintiffs  In  error.  The  objec- 
tion was  overruled,  and  this  i^  one  of  the 
first  assignments  of  error.  We  can  see  no 
error  In  the  admission  of  the  copy  note  in 
evidence,  with  the  proofs  accompanying 
the  same. 

Defendant  then  offered,  as  evidence,  to 
show  title  to  this  land  in  Mary  A.  Fulcher, 
executions  for  sta  te  and  county  taxes  for 
several  years  against  A.  A.. Fulcher,  trus- 
tee, with  levies  of  them  upon  750  acres  of 
land,  including  the  land  In  question, 
together  wjth  a  sheriff's  deed,  made  Feb- 
ruary 4,  1879,  conveying  the  land  to  J. 
A.  Fulcher,  by  virtue  of  a  sale  made  un- 
der these  levies.  These  e;cecutlons  amount- 
ed to  $166.75.  Also,  a  deed  from  J.  A.  Ful- 
cher to  Mary  A.  Fulcher,  dated  February 
5,  1880,  conveying  this  land,  the  considera- 
tion therein  stated  being  $212.81.  It  was 
admitted  by  defendant's  counsel  that 
this  was  the  title  upon  which  he  relied, 
and  that  Armstead  A.  Fulcher  bad  never 
been  the  trustee  of  the  property  under 
any  written  appointment.  This  evidence 
was  objected  to  upon  the  ground  that  the 
sherifi's  deed  was  void  on  its  face  in  con- 
veying so  large  a  tract  of  land  for  so  small 
a  consideration ;  and  afterwards  when  it 
was  admitted  over  this  objection,  plain- 
tiffs moved  to  exclude  it  upon  this  same 
ground,  and  on  the  additional  ground 
that  the  two  deeds,  to-wit,  the  deed  from 
the  sberlH  to  J.  A.  Fulcher,  and  from  J.  A. 
Fulcher  to  Mary  A.  Fulcher,  amounted  to 
a  redemption  of  the  pro  pert  j*  by  Mary  A. 
Fulcher.  The  court  overruled  this  objec- 
tion, and  admitted  the  evidence.  We 
think  the  testimony  was  admissible,  as  It 
bore  on  some  of  the  issues  In  the  case,  par- 
ticularly as  to  any  amount  of  money 
which  might  be  due  by  Mary  A.  to  James 
A.  Fnlcher.  Whether  this  levy  and  sale 
by  the  sheriff  was  void  on  account  of  be- 
ing excessive  or  not,  Mary  A.  Fulcher,  who 
was  the  owner  of  this  land,  la  part  at 
least,  recognized  the  levy  and  sale  as  cor- 
rect ;  and.wbetber  her  purchase  from  James 
A.  Fulcher  amounted  to  a  redemption  of 
the  property,  It  Is  unnecessary  for  us  now 
to  consider.  If  the  contention  of  counsel 
for  the  plaintiffs  in  error  be  correct,  that 
deed  was  void ;  and  if  not  void,  then  nothinc 
passed  under  it  but  the  life-estate  of  Mrs. 
Fulcher,  and,  at  her  death,  which  occurred 
before  that  of  her  husband,  her  individual 
rights,  under  deed  from  the  sheriff  to  J. 
A.  Fulcher  and  from  J.  A.  to  her,  termi- 
nated, and  the  property  then  passed,  un- 
der the  provision  of  the  original  trust- 
deed  from  Fulcher  to  Boyd,  absolutely,  as 
to  one-half  thereof,  to  Armstead  Fulclier, 
free  from  the  claims  of  the  said  Mary  A. 
We  cannot  see  how  this  testimony  in  any- 
way injured  the  plaintiffs  in  error.  We 
understand  that  the  trust-deed  from  Arm- 
stead Fulcher  to  Boyd,  as  trustee,  con  veyed 
this  land  to  Boyd  lor  the  use  of  Armstead 
and  Mary  A.  Fulcher,  during  their  Joint 
lives,  and  for  the  use  of  Armstead  durinsc 
bis  life,  and,  at  his  death,  one  undivided 
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ball  thereof  to  go  to  bis  wife,  Mary  A.  So, 
when  Mary  A.  died,  the  title  paraed  to 
Armstead  In  fee,  he  and  the  said  Mary  A. 
having  no  children;  but  it  the  property 
was  incumbered  with  debts  at  the  time  of 
the  death  of  Manr  A.,  which  she  bad  con- 
trticted  for  supplies  fur  herself  and  hus- 
band, then  her  husband  (Armstead)  could 
not  hare  u  title  to  this  land  until  those 
debts  were  paid,  and  he  died  shortly  there 
after.  And.  If  the  value  of  the  estate 
which  Armstead  Fulcher  received  In  conue- 
qnence  of  the  death  of  bis  wife  did  not 
exceed  the  amount  of  the  indebtedness  of 
the  wife  at  the  time,  then  there  could 
be  nothing  In  the  hands  of  the  admin- 
Istrator,  James  A.  Fulcher,  subject  to 
the  payment  of  the  debts  of  Armstead 
A.  Fulcher.  The  debts  of  Mary  A.  Ful- 
cher were  a  charge  upon  this  laud,  which 
were  to  be  paid  iiefore  any  debt  of 
Armstead  Fulcher.  We  do  not  very  clear- 
ly perceive  why  the  plaintiffs  in  error 
should  have  objected  to  this  testlrnony. 
A  certain  note,  written  by  a  former  attor- 
ney of  Mrs.  Fnlcher's,  to  the  effect  that 
she  wished  to  borrow  money  on  her  land 
at  McBean  (the  land  in  question  appear- 
ing from  the  deed  to  be  situated  near  Mc- 
Bean station)  was  offered  in  evidence  by 
the  plaintiffs  in  error,  to  the  Introdiietlun 
of  which  the  defendant  In  error  objected. 
The  court  sustained  the  objection,  and 
plaintiffs  excepted.  We  think  the  court 
was  right  to  rule  out  this  testimony.  It 
was  nothing  but  the  sayings  of  a  third 
person,  in  no  way  connected  with  this 
ease.  It  not  appearing  that  the  attorney 
bad  any  authority  or  power  to  write  such 
a  note. 

Complaint  Is  made  because  of  the  refusal 
of  the  court  to  give  certain  requests  to 
charge  made  by  the  plaintiffs  in  error,  as 
follows:  "  (I)  The  note, dated  October  24, 
1886,  is  joint  and  several  as  to  its  terms, 
but,  by  the  consideration  recited  therein. 
Is  joint.  If  you  find  that  the  supplies 
-were  furnished  for  the  joint  uhc  of  Fulcher 
and  his  wife,  the  debt  as  to  the  supplies  is 
the  husband's  alone. "    We  think  this  re- 

Snest  was  properly  refused  by  the  court. 
ly  the  very  terms  of  the  deed  of  settle- 
ment made  by  Armstead  Fulcher  to  Boyd, 
as  trustee,  he  had  a  right  to  be  supported 
out  of  that  estate;  and  If  the  trustee 
ceased  to  act,  and  the  wife  acted  in  that 
behalf,  she  was  bound  to  furnish  supplies 
for  her  husband's  uue.  "  (2)  If  It  appears 
from  the  evidence  that  any  portion  of  the 
Indebtedness  represented  by  the  note  was 
that  of  Armstead  Fulcher  individually, 
andthatthe  same  was  consolidated. with  a 
claim  against  the  wife,  then  the  note  as  a 
whole  is  void."  We  think  this  request 
was  also  properly  refused,  as  there  was  no 
evidence  to  show  that  any  part  of  the 
tlebt  of  Armstead  Fulcher  individually 
-was  consolidated  with  the  claim  against 
the  wife,  except  the  debt  of  Armstead  Ful- 
cher before  the  trust-deed  was  made  to 
Boyd.'  This  was  an  incumbrance  on  the 

Sroperty  conveyed  by  a  trust-deed,  and 
[ary  A.  could  incur  a  debt  to  remove  this 
Incumbrance,  and  It  would  be  her  debt. 
"  (3)  If  the  property  is  sold  under  a  tax 
S.  fa.  against  a  trustee,  and  bid  off  by  a  pur- 
chaser, who  knows  of  the  trust,  and  con- 


veys the  property  bark  to  the  life-tenant, 
the  same  amounts,  In  law,  to  a  redemp- 
tion of  the  property,  and  vests  the  &- 
tie  as  It  stood  before. "  Whether  or  not 
this  request  was  proper  to  be  given 
to  the  Jury,  is  wholly  Immaterial  under 
the  facts  in  this  record;  and  so  with 
the  fourth  request,  which  Is  as  follows: 
"(4)  That,  under  the  sheriff's  deed  of 
February  4,  18^,  to  J.  A.  Fulcher,  noth- 
ing passed  but  the  life-estate  of  Mrs.  Ful- 
cher and  Armstead  Fulcher,  ^nd  that, 
when  J.  A.  Fulcher  reconveyed  to  M.  A. 
Fulcher,  be  only  conveyed  back  to  her 
ber  life-estate,  and  nothing  more.**  It  is 
complained  that  the  court  erred  In  charg- 
ing the  jury,  at  the  request  of  defendant 
in  error,  as  follows:  "A  sale  of  property 
by  the  sheriff  under  tax  tl.  fn.,  and  a  fail- 
ure to  redeem  the  property  by  the  delin- 
quent tax-payer  within  twelve  months,  by 
paying  the  purchaser  at  such  sale  the  pur- 
chase-money and  ten  per  cent,  on  it,  con- 
veys the  absolute  fee-simple  title  to  said 
purchaser,  divested  of  all  former  trusts, 
which  may  have  covered  the  property  be- 
fore the  sale. "  While  we  are  not> prepared 
to  admit  that  this  charge,  of  itself,  is  cor- 
rect, yet  we  cannot  see  how  It  affected  the 
plaintiffs  in  any  way  whatever. 

Again,  exception  is  taken  to  theioliow- 
ing  charge,  which  was  given  by  thecourtat 
the  request  of  defendant's  counsel:  "If  the 
jury  find  that  the  land  levied  on  was 
bought  by  the  defendantat  atax-sale,  and 
he  deeded  the  same  to  Mrs.  Fulcher;  that 
afterwards  she,  jointly  with  her  husband, 
gave  defendant  a  note  for  land  and  sup- 
plies, she  signing  the  note  first,  then  the 
note  is  a  debt  of  the  wife,  and  must  be 
paid  before  said  land  can  be  appropri- 
ated to  the  payment  of  her- husband's 
debts."  We  do  not  perceive  the  vice  in 
this  charge,  construed  In  the  light  of  the 
evidence. 

Plaintiffs  In  error  further  except  to  the 
following  request  to  charge,  made  by 
defendant  in  error:  "Where  a  note  Is 
given,  a  consideration  is  presumed.  The 
holder  Is  not  required  to  show  it."  This, 
abstractly,  is  a  correct  proposition  of 
law,  and  we  do  not  see  why  It  is  not  cor- 
rect, as  applied  to  this  case. 

Exception  Is  taken  also  to  the  following 
charge  of  the  court, given  at  request  of  de- 
fendant's counsel:  "Ano'te  sued  on  cahnot 
be  denied  except  on  oath."  Abstractly, 
this  is  a  correct  charge,  but  Its  applicabil- 
ity to  this  case  is  much  to  be  doubted, 
and,  in  a  close  case  upon  the  facts,  we 
would  be  inclined  to  reverse  the  judg- 
ment. But  inusmuch  as  this  case  has  been 
here  several  times  before,  and  has  also 
been  tried  by  a  jury,  and  we  are  satisfied 
that  the  verdict  of  the  jury  was  right,  ac- 
cording to  the  evidence  in  the  case,  we  do 
not  feel  disposed  to  reverse  the  case  tor 
this  error.    Judgment  afllrmed. 


Johnson  v.  STiiTB. 
{Sufreme  Court  vtf  OeorgUi.    Nov.  10, 18SKL) 

liABCIMT— EVIDBMCS— CONRSSIOMS. 

1.  Where  the  ctaarge  la  larceny  from  the 
boose  by  stealing  goods  from  a  wtiofesale  store, 
the  corpus  delicti  is  not  established  without  proof 
that  the  goods  disappeared  by  stealing  rathei 
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Uwn  by  sale  to  retail  dealers  in  the  coarse  of 
Vostness.  U  the  goods  in  question  wen  not  missed 
from  the  stock,  and  the  stock  was  never  ascer- 
tained to  be  short  or  deficient,  the  presnmption 
is  they  were  sold,  and  not  stolen. 

8.  A  doabtful  or  oontradiotory  ooofession  by 
a  man  of  good  moral  character  will  not  warrant 
a  oonriction  where  the  oorxHM  deUM  is  uncer- 
tain. 
{SuUainu  bv  Bleddeu,  O.  J.) 

Error  from  city  court  of  Atlanta;  Van 
Epp8,  Judge. 

L.  P.  Skeen  and  W.  T.  Moyera,  lor  plain- 
tilt  In  error.  P.  M.  (yBryan,  Sol.  City 
C!onrt,  for  the  State. 

Judgment  afBrmed. 


(87  Va.  ns)  — 

Bbown  t.  Commonwealth. 
(fSuprmna  Court  <if  AppeaU  cf  Vlayiiaa.    Dea 

Abson— BrroaMOB. 
On  a  trial  for  the  arson  of  a  warehouse,  a 
witness  for  the  state  testified  that  when  he  got  to 
the  flie  it  was  so  small  that  be  could  hare  put  it 
out,  but  that  In  his  excitement  be  ran  away  to 
look  after  )iis  sick  brother  in  an  adjoining  house, 
and  that  he  noticed  that  a  plank  had  been  torn 
off  the  warehouse ;  that  he  thrust  his  bead  through 
the  hole,  beneath  the  floor,  and  noticed  a  blacK 
charred  mark  leading  along  the  beams  towards 
the  center  of  the  warehouse  to  a  pile  of  trash, 
which  was  on  fire,  making  him  believe  that  oil 
had  been  used.  Two  other  witnesses  testified 
that  they  had  been  under  the  warehouse  a  week 
before,  and  had  not  noticed  any  trash.  Another 
witness,  who  was  early  at  the  fire,  testified  that 
he  thought  it  was  of  incendiarv  origin.  A  large 
political  meeting  had  been  held  in  ue  warehouse 
on  Mm  day  of  the  fire,  snd  much  smoldng  had 
been  indulged  in  by  the  audience;  one  mtneaa 
testified  that  he  hod  searched  the  warehouse  for 
burning  cigar  stubs  after  the  meeting,  but  that 
he  had  oeen  unable  to  find  any.  Held,  that  the 
evidence  was  not  sufficient  to  establish,  beyond  a 
reasonable  doubt,  that  the  fire  was  incendiary  in 
ita  -origin,  and  not  accidental,  and  that  a  con- 
vlotion  must  be  set  aside.    Laot,  J.,  dissenting. 

Error  to  Franklin  county  court. 

Qeo.  E.  Deaata,  lor  plaintill  In  error. 
The  Attorney  General,  tor  tbe  Ck>mmon- 
wealtb. 

Fauntlbbot,  J.  The  petition  of  Will- 
iam Brown  represents  that  be  was  tried 
for  and  convicted  of  the  crime  ot  arson,  at 
the  July  terra  of  the  county  courtol  Frank- 
lin county,  end  was  sentenced  by  the  said 
cocrt  to  be  hanged  on  Friday,  the  19th 
day  ot  September,  1890;  that,  as  appears 
by  n  transcript  of  the  record  ot  the  said 
county  court,  petitioner  took  and  ten- 
dered several  bills  ot  exceptions  to  the  rul- 
ings of  the  said  county  court;  that  he,  tbe 
plaintiff  in  error,  petitioned  tbe  Judge  ot 
the  circuit  court  of  Franklin  county  tor  a 
writ  ot  error  to  the  said  Judgment  ot  the 
said  county  court  of  Franklin  county,  and 
to  award  to  him  a  new  trial,  which  said 
petltloD  fur  a  writ  of  error  to  the  said 
judgment  ot  the  county  court  ot  Franklin 
county,  and  tor  a  new  trial,  was  refused 
by  the  said  Judge  ot  the  circuit  court  ot 
Franklin  county.  The  case  is  here  upon  a 
writ  of  error  awarded  by  this  court  to  tbe 
said  judgment  ot  tbe  Judge  ot  the  circuit 
court  of  Franklin  county. 

Tbe  errors  assigned  SiTe— First,  that  the 
writ  of  reaire  taciaa  was  not  properly  is- 


■oed,  which  assignment  Is  not  wdl  taken, 
as  the  record  shows  that  It  was  rvgularty 
and  duly  ordered  by  the  Judge  ot  tbeconn* 
ty  court,  and  Issued  by  the  clerk  of  the 
said  court,  directed  to  tbe  sheriff  of  Pitt- 
sylvania county,  commanding  him  to 
summon  from  the  county  ot  Pittsylvania 
20  citlsens  ot  the  said  county,  to  be  takes 
from  a  list  to  be  furnished  by  the  judge  ot  - 
.the  county  court  ot  Franklin  county,  resid- 
ing remote  tromthe  place  where  theoltenae 
M  charged  to  have  been  committed,  and 
qualified.  In  other  respects,  to  serve  as 
lorors  on  tbe  trial  ot  the  said  William 
Brown,and  tbatthesberUt of  Pittsylvania 
county  returned  tbe  said  writ  of  renin 
factaa,  thus  directed  to  him,  together  with 
tbe  names  ot  290  persons  summoned  by  him, 
and  taken  from  the  list  furnished  by  tbe 
Judge  ot  tbe  county  court  ot  Franklin, 
from  which  the  panel  ot  16  qualified  Jurors, 
free  from  exceptions,  was  completed ;  and 
the  prisoner  having  stricken  Irom  the  said 
panel  4  of  the  saidjarors,  tbe  remaining  13 
constituted  tbe  Jury  who  tried  tbe  prison- 
er. There  had  been  a  former  writ  of  venire 
facias  to  the  county  ot  Pittsylvania,  duly 
executed  and  returned  to  the  county  court 
ot  Franklin,  which  examined  the  jurors, 
summoned  in  pursuance  of  tbe  said  first 
writ  ot  venire  faciaa,  upon  their  voir  dire, 
and  found  only  two  ot  the  persona  so  sum- 
moned, and  embraced  in  tbe  list  lurnlsbed 
by  tbe  Judge  ot  tbe  county  court  ot  Frank- 
lin county,  to  be  tree  from  exceptions,  and 
qualified  to  serve  as  Jurom  upt>n  the  trial 
of  tbe  prisoner. 

The  second  error  assigned  K  the  retosal 
ot  the  trial  court  to  exclude  from  tbe  Jury 
tbeevidence  ot  the  witness,  Lucy  Saunders, 
upon  the  ground  that  it  was  immaterial 
and  Irrelevant,  and  calculated  to  excite 
and  mislead  the  jury,  to  the  prejudice  of 
the  prisoner.  We  a  re  ot  tbe  optnl  on  t  ha  t  tbe 
evidence  ot  this  witness  was  relevant  and 
legal,  and  that  It  was  properly  admitted 
upon  the  trial  ot  the  prisoner,  as  a  link  in 
the  chain  ot  circumstantial  evidence  tend- 
ing to  prove  the  connection  ot  tbe  prison- 
er with  tbe  perpetration  ot  tbe  arson  tor 
which  he  was  being  tried.  "  All  such  rele- 
vant acts  ot  the  party  as  may  reasonably 
be  considered  explanatory  of  his  motives 
and  purposes,  even  thongh  they  may  sev- 
erally constitute  distinct  felonies,  are  clear- 
ly admissible  in  evidence. "  Wills,  Clrc.  Ev. 
pp.  47,  48.  Mr.  Justice  Erlb  said  bis  "ex- 
perience bad  taught  him  that.  In  cases  ot 
arson, indlcationsol  guilt  were  often  found 
in  extremely  minute  circumstances,  which 
were  none  tbe  less  cogent  on  that  account; 
that  It  was  to  the  words,  whether  true  or 
false,  by  which  a  man  accounted  for  bim- 
selt  at  tbe  critical  time,  to  his  conduct 
when  the  fire  was  in  progress,  to  his  man- 
ner of  uttering  assistance,  and  other  such 
partlcuiars,  that  attention  should  be  di- 
rected ;  and  that,  in  the  absence  ot  broad 
tacts,  such  minute  circumstances  often 
afford  satisfactory  evidence. "    Id. 

The  third  and  last  assignment  of  error 
is  the  refusal  ot  tbe  county  court  to  set 
aside  the  verdict  of  the  Jury  on  account 
ot  the  Insufficiency  ot  the  evidence,  as  set 
forth  In  the  bill  ot  exception,  Ko.  2;  wbicfa 
bill  ot  exceptions  says  "that,  upon  tbe 
trial  ot  this  cause,  at  the  July  term  of  tbe 
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court,  after  the  Jury  bad  tonnd  a  verdict 
of  guilty  asalnst  the  prisoner,  the  counsel 
for  the  prisoner  moved  the  court  to  set 
aside  said  verdict,  on  the  ground  that  It 
was  contrary  to  the  law  and  the  evidence, 
and  Insufficient  to  warrant  conviction; 
which  motion  the  court  overruled,  and 
certified  the  facta  to  be  as  follows." 
Then  follows  a  statement,  by  the  court, 
of  what  the  witnesses,  aertattm,  both  for 
the  prosecution  and  tor  the  defense,  testi- 
fled  apun  the  trial.  ItlH  not  material  to 
determine  whether  this  bill  of  exceptions 
embodies  the  facts  proved  upon  the  trial, 
or  is  only  a  certificate  of  the  evidence;  In- 
asmuch as  the  consideration  of  the  eri- 
dence  of  the  commonwealth,  alone,  con- 
vlnces  UB  that  it  Is  wholly  Insufllclpnt  to 
warrant  the  verdict  of  the  Jury,  which  is 
plainly  wrong.  The  corpu/t  delicti  Is  not 
proven,  as  It  must  be,  beyond  a  reasona- 
ble donbt,  like  every  other  tact  material 
to  estat>]l8b  the  guilt  of  the  accused.  The 
facts  stated  by  the  commonwealth's  wit- 
nesses do  not,  fully  and  satisfactorily, 
prove  that  the  fire  which  burned  the  ware- 
bouse,  and  from  which  It  was  communicat- 
ed to  other  buildings  In  the  town,  was  of 
incendiary  origin,  and  they  do  not  exclude 
the  hypothesis  thattbe  fire  mayhave  orig- 
inated from  accidental  causes.  1  Starkle, 
£v.  p.  511.  The  record  shows,  by  the  wit- 
nesses for  the  prosecution,  that  there  had 
been  held  In  that  warehouse,  that  day,  a 
large  and  promiscuous  crowd  of  excited 
listeners  and  spectators  at  a  public  political 
speaking;  and  the  commonwealth's  wit- 
ness, himself,  speaks  of  his  anxloty  and 
apprehension  of  the  danger  of  fire  from 
the  "cigar  stubs,"  or  anything  else  with 
fire  on  it,  being  left  In  the  warehouse, 
though,  Indeed,  be  does  not  speak  of  any 
liability  of  a  conflagration  from  "  flre-wa- 
ter,"  or  whisky, — the  twin  concomitant  of 
tobacco.  The  testimony  of  G.  W.  B.  Hrile, 
A.  R.  Binford,  P.  C.  Clarke,  Dalton  Dlllard, 
and  Moir  Stephens,  Is  all  that  was  offered 
by  the  prosecution  to  j>rove  the  corpus 
deltctt.  Hale  said  that  he  was  early  at 
the  fire,  and  thought  that  It  was  of  incendi- 
ary origin,  because  it  bad  the  appearance 
of  havingcaught  from  the  outside,  though 
it  was  burning  both  from  the  iniilde  and 
ontslde  when  he  saw  it.  A.  K.  Binford 
testified  that  when  he  got  to  the  fire  It 
was  very  small,  could  hare  put  it  out 
with  two  buckets  of  water,  but  was  un- 
easy about  his  brother,  who  was  sick  near 
by,  and  went  back  to  see  about  him ;  that 
be  was  satisfied  that  the  fire  was  the 
work  of  an  incendiary ;  that  he  found  a 

glank  torn  off— did  not  know  how  long  It 
ad  been  torn  off— the  warehouse,  the 
north-west  comer;  about  10  or  12  Inches 
wide;  that  he  put  his  head  in  through  the 
bole,  and  saw  where  oil  had  been  poured 
along  the  planks  or  beams  to  a  pile  of 
trash,  which  was  on  fire;  that  there  was 
a  black  charred  mark  or  line,  made  by  the 
fire,  from  the  Inside  of  the  warehouse, 
where  be  stood,  to  the  said  pile  of  trash, 
which  was  about  18  feet  out  towards  the 
center  of  the' warehouse;  that  he  had  no 
reason  for  thinking  that  any  oil  had  been 
nsed,  except  from  the  appearance  of  the 
charred  mark  aforesaid.  This  witness, 
who  thrust  his  head  in  through  a  hole 


only  10  or  12  inches  wide,  and  saw  the  fire 
in  a  pile  of  trash,  "very  small, "and  which 
he  could'have  put  out  with  two  buckets 
of  water,  so  lost  his  head  that,  though  he 
bad  presence  of  mind  to  mark  the  minute 
observations  of  which  he  testifies,  he  yet, 
instead  of  putting  out  the  flre,  very  small, 
or  at  least  calling  tor  help,  ran  away  from 
the  place,  to  look  after  a  sick  brother, 
never  reflecting  that,  by  putting  out  the 
fire,  In  Its  very  small  beginning.  In  a  pile 
of  trash  lying  on  the  floor  of  the  ware- 
house, which  ho  says  be  could  easily  have 
done,  he  could  have  saved  the  warehouse 
and  the  other  houses  which  took  fire  from 
it.  His  mere  opinion,  based  upon  what 
he  says  he  saw,  with  his  excited  head 
thrust  through  that  small  hole,  is  hardly 
sufficient  to  prove  that  the  very  small  flre 
which  he  saw  smouldering  In  that  pile  of 
trash  upon  the  floor  of  the  warehouse 
was  the  work  of  an  incendiary,  rather 
than  the  possibility,  and,  in  tlie  proof  in 
the  record,  the  probability,  that  it  was 
caused  by  some  one  of  the  crowded  audi- 
ence,  who  had  packed  that  warehouse  at 
a  political  meeting  and  public  speaking 
that  very  afternoon,  having  thrown  or 
dropped  the  stub  of  a  lighted  cigar,  or 
match  used  to  light  a  cigar,  upon  that  pile 
of  trash.  It  isproved  by  an  uncontradict- 
ed witness  (Bowman^  that  much  smoking 
was  indulged  in  by  that  audience,  and 
that  cigar  stubs  were  recklessly  thrown 
around  by  the  crowd.  P.C.OIarke,  for  the 
commonwealth,  says  that  Massey  had 
spoken  In  the  warehouse  that  day  (after- 
noon) to  a  large  crowd;  that,  after  the 
speaking  was  over,  witness  went  Into  the 
warehouse  to  see  it  any  cigar  stubs,  or 
anything  else  with  flre  on  it,  was  left  In 
the  warehouse,  he  having  a  buggy  therein. 
He  satisfied  himself  that  no  flre  was  left 
therein,  and  so  went  out.  He  did  not  look 
under  the  floor,  and  he  left  the  door  open. 
Dalton  Dlllard  and  Moir  Stephens  testifled 
for  the  commonwealth  that  about  a  week 
before  the  fire  they  went  under  the  ware- 
house after  a  tame  fox,  and  did  not  re- 
member seeing  any  trash  or  any  inflamma- 
ble substance  there:  that  the  foundation 
under  the  warehouse  was  composed  ol 
rock  and  red  dirt.  This  is  all  the  evidence 
of  the  commonwealth  to  prove  the  corpus 
delicti,  and  it  is  insufflcient,  plainly  and 
palpably,  to  establish,  to  the  exclusion  of 
a  reasonable  doubt,  thi^t  tne  flre  was  in- 
cendiary In  its  origin,  and  was  not  acci- 
dental. 

But,  admitting  that  theevldence  reason- 
ably and  sufficiently  proves  the  corpus 
delicti,  there  is  not  sufficient  evidence  to 
connect  the  prisoner  with  the  perpetration 
-  of  the  offense  tor  which  other  agents  have 
been  tried,  convicted,  and  hung;  and  all 
the  evidence  In  this  record  against  the 
plaintiff  In  error  is  purely  circumstantial, 
and  the  circumstances,  themselves,  are  not 
fully  and  satisfactorily  proved;  and,  even 
though  they  were  fully  proved,  they  do 
not,  taken  separately  or  altogether,  prove 
the  guilt  of  the  accused  to  the  e.xcluBlon 
of  every  reasonable  hypothesis  consistent 
with  his  innocence.  At  the  most,  they 
create  only  a  suspicion  against  bim,  which 
is  plainly  Insutficient  to  warrant  the  ver- 
dict of  guilty  found  against  him  by  the 
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Jary.and  the  sentence  of  death  prononnced 
upon  him  by  the  coart.  The  record 
shows  that  a  dosen  others,  besides  the 
plaintiff  In  error,  are  suspected,  and,  of 
these,  three  have  been  condenmed  to  be 
hanged  for  the  offense.  See  Anderson's 
Case,  88  Va.  820,  2  S.  E.  Rep.  281 ;  John-, 
son's  Case,  29  Grat.  796;  Grayson's  Case, 
«  Qrat.  712,  7  Grat.  «IS;  Dean's  Case,  83 
Grat.  912;  1  Starkle,  Ev.  pp.  481,  534,— on 
the- whole  subject  of  circumstantial  evi- 
dence.. Being  of  opinion,  as  aforesaid, 
that  the  corpus  delicti.  Itself,  Is  not  fully 
proven  by  the  commonwealth,  we  have 
not  deemed  ltn"jesflary  to  review,  and  pass 
in  detail  upon,  the  testimony  of  the  pros- 
ecution, by  which  it  is  sought  to  connect 
the  plaintiff  In  error  with  the  commission 
of  the  crime  charged.  But,  upon  the 
whole  case  before  us,  as  presented  by 
the  record,  we  are  of  opinion  that  the  ver- 
dict of  the  jury  Is  unwarranted  by  the  evi- 
dence, even  considering  that  for  the  com- 
monwealth alone,  and  that  the  trial  court 
erred  in  overruling  the  motion  of  the  pris- 
oner to  set  it  aside,  and  award  to  him  a 
new  trial;  that  the  Judgment  complained 
of  is  erroneous,  and  ninst  be  reverseil  and 
annulled,  and  a  new  trial  granted  to  the 
prisoner. 

Lact,  J.,  dissents. 


(33  S.  C.  606,  607)  > 

DuL  et  aJ.  V.  Dial  et  at. 

(Swareme  Court  of  South  Carolina.    Dea  IS, 
1890.) 

APPBAI^-DlBMIBBALr-AMBNDllSIIT. 

1.  On  appellant's  failure  to  file  hU  printed 
points  and  autboritles  within  three  days  before 
the  commencement  of  the  argument,  as  re<^uired 
hy  Sup.  CL  S,  C.  Tule  8,  respondent's  motion  to 
dismiss  the  appeal  will  be  granted,  as  rule  11  ex- 
pressly provides  that  respondent  may  have  an  or- 
.aer  dismissing  the  appeal  for  such  failure. 

S.  A  Judgment  of  the  supreme  court  dismiss- 
ing on  appeal,  rendered  after  a  full  hearing.  Is 
ooncluslve  of  all  matters  which  oould  or  should 
have  been  presented  at  the  Hearing;  and  after 
such  dismissal  It  is  too  late  for  appellant  to  avail 
himself  of  Acts  B.  C.  1880,  p.  SOS,  (Code  Civil 
Froc.  I  84U,)  which  provides  that  where  an  appel- 
lant has  in  good  faith  served  a  notice  of  appeal, 
and  has  through  mistake  omitted  to  perfect  it, 
the  supreme  court  may  permit  an  amendment,  as 
this  act  applies  only  to  pending  appeals. 

Appeal  from  common  pleas  circoit  court 
of  Laurens  county. 

N.B.IMal,  for  appellants.  F.P.McOow- 
AD,  for  appellees. 

Pkr  Curiam.  This  is  a  motion  to  dis- 
miss the  appeal  under  rule  11,  because  the 
appeilHutfl  neglected  tofurnisb  and  deliver 
their  points  and  authorities  as  required 
by  rule  8.  Rules  8  and  11  are  as  follows: 
"Rule  8.  Three  days  previous  to  the  com- 
mencement of  the  argument  of  any  caue, 
the  counnel  for  the  appellant  shall  deliver 
to  the  clerk  of  the  court  six  copies  of  the 
case  or  brief,  which  shall  be  disposed  of  as 
follows:  One  copy  to  each  of  the  judges, 
one  for  the  clerk,  one  for  the  reporter,  and 
one  for  the  library  of  the  supreme  court; 
and  at  the  same  time  each  party  shall  de- 
liver to  thbclsrk  eight  copiet  of  the  points, 
as  required  by  rule  9,  six  copies  to  be  dls- 
sowd  of  as  above  stated,  and  the  remain- 


ing two  copies  to  be  delivered  to  the  coun- 
sel of  the  other  party  on  demand.  Parties 
falling  to  furnish  points  will  be  confined 
to  the  discussion  of  questions  that  arise 
upon  such  points  as  shall  be  tumisbed  by 
other  parties  to  the  cause,  in  accordance 
with  this  rule."  "Rule  11.  U,  on  tbecaU 
ol  a  cause,  either  party  fail  to  appear,  or 
shall  neglect  to  furnish  and  deliver  the 
papers  required  by  rule  8,  the  opposite 
party  may  proceed  as  follows:  The  appel- 
lant may  argue  or  submit  the  cause  la  bis 
behalf.  The  respondent  may  have  an  or- 
der dismissing  the  appeal.  When  neither 
party  appears  to  argue  on  the  call  of  a 
cause,  it  will  stand  continued  at  the  first 
term. "  The  appellants  filed  their  points 
and  authorities  December  11,  189u.  The 
case  was  called  for  a  hearing  the  same  day, 
when  the  respondents'  attorney  moved  to 
dismiss  the  appeal  as  aforesaid;  where- 
upon the  court  granted  the  following  or- 
der: "After  argumentby  respondents' and 
appellants' attorneys  pro  and  coo.,  it  ap- 
pearing to  the  satisfaction  of  the  court 
that  the  appellants  have  failed  to  file  the 
printed  points  and  authorities  in  the  ap- 
peal in  the  above-stated  case  three  days 
before  tbecommencementof  the  argument, 
as  requirod  by  rule  8  of  this  court,  it  is 
ordered  on  motion  of  Benet  &  McGowan 
and  C.  J.  Hunt,  respondents'  attorneys, 
that  said  appeal  be  dismissed. " 

ON  MOTION  TO  BEINSTATE  APPKAL. 

(Deo.  17,  188a) 

Feb  Curiam.    This  is  a  motion  to  rein 
state  the  appeal  dismissed  by  the  conrt 
under  rule  11  for  failure  to  file  points  and 
authorities  required  by  rule  8.    After  hear- 
ing argument  on   the  part  of  appellants 
for  the  motion,  and  in  behalf  of  respond- 
ents coatra,  the  court  refused  tlie  motion, 
basing  its  decision  on  the  cases  of  Uyme 
V.  Irwin,  MS.  dec.  January  27,  1886,  (No. 
1.645;)  and  the  case  of  Clark  v.  Wimberly, 
MS.   dec.  January  25,  18M6,(No.  1,794.)    In 
the  former  case  the  court  decides  as  fol- 
lows: "The  appeal  in  this  case  was  dis- 
mlHsed  by  the  clerk  on  the  7th  day  of  Ainy, 
1884,  because  the  return  had  not  been  filed 
in  accordance  with  rule  1  of  this  court 
Afterwards,  apon  regular  notice  on  mo- 
tion of  appellant,  the  appeal  was  restored 
to  the  docket  by  this  court,  the  respond- 
ent having  failed  to  appearand  reHist  said 
motion.     The    motion    now    before   the 
court  is  to  dismiss  the  restored  appeal.   If 
this  motion  was  based  upon  some  omis- 
sion or  default  of  appellant,  accruing  since 
the  appeal  was  restored,  it  might  be  en- 
tertained, but  it  Is  based  entirely  on  al- 
leged omissions  which  .accrued  before  tbe 
restoration,  and  which  could  and  should 
have  been  Interposed  when  the  motion  to 
restore  was  heard.    The  respondent,  how- 
ever, as  we  have  said,  failed  to  appear,  al- 
though he  was  properly  notified,  and  had 
full  opportunity  to  do  so.    Such  being  tbe 
fact,  we  regard  the  judgment  of  this  court, 
restoring  the  appeal  to  the  docket,  as  res 
adjmlieiita,  and  not  subject  to  review  on 
a  motion  of  this  kind.     Kven  considering 
the  motion  as  a  petition  for  a  rehearing, 
which,  thouKh  not  In  proper  form  to  tbat 
end,  we  have  been  disposed  to  so  considar 
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It,  yet,  when  thus  considered,  we  find 
notUing  In  the  facts  as  now  presented  tu 
antborise  the  court  to  grant  a  rehearing, 
there  being  no  allegation  that  any  matter 
ot  law  or  fact,  appearing  in  the  case  when 
tbemotion  torestorewas  made,  was  over- 
looked by  the  court.  The  motion  is  re- 
fused. "  The  folio  wing  is  the  decision  of  the 
court  In  Claris  v.  Wlmberly:  "In  this  case 
a  motiun  to  dismiss  the  appeal  on  the 
ground  that  appellants  bad  failed  to  serve 
their  exceptions  within  the  time  required 
by  law  was  beard  November  24, 18S5.  This 
motion  was  resisted  by  appellants  upon 
the  ground  that  the  omission  to  serve  the 
exceptions  within  the  time  prescribed  was 
owing  to  the  inadvertence  ot  the  counsel 
ot  record  for  appellants;  but  no  motion 
to  amend,  and  no  evidence  that  the  omis- 
Hlon  occnrred  through  Inadvertence,  was 
presented  to  the  court.  Under  the^e  cir^ 
cnmstances  the  court  disniissed  the  ap- 
peal." The  appellants  now  move  the 
court  to  restore  the  case  to  the  docket, 
and  set  out  by  affidavits,  fully  and  clenrly, 
the  circumstances  under  which  the  omis- 
sion to  serve  the  exceptions  occurred, 
showing  that  It  was  through  inadvert- 
ence. The  motion  to  ^tore  is  resisted  by 
counsel  for  respondents  upon  the  ground 
that,  the  court  having  already  rendered 
Judgment  dismissing  the  appeal,  the  mat- 
ter to  res  a<UudiciitH.  See  case  ol  Uyrne  v. 
Irwin,  MS.  dec.  January  27,  1885,  (No. 
1,945.)  The  supreme  court  decides  that  the 
decision  in  Uyrne  v.  Irwin  is  conclusive  of 
the  question.  In  this  case  both  pai-tiea 
were  represented  by  coun»el  when  the  mo- 
tion tu  dismiss  the  appeal  was  made,  and 
the  motion  was  stoutly  resisted  by  coun- 
sel for  appellants.  The  court,  upon  a  full 
bearing,  having  rendered  its  judgments 
dismissing  the  appeal,  it  is  conclusive  of 
all  matters  which  could  and  should  have 
been  presented  at  such  hearing.  The  act 
of  1880^  was  only  designed  to  relieve  a 
party  from  the  effects  of  an  omission,  mis- 
takn,,or  inadvertence  In  doing  any  act  or 
acts  "necesoary  to  perfect  an  appeal,  by 
conferrlng.upon  tlie  supreme  court  author- 
ity to  permit  such  acts  as  may  bh  neces- 
sary'to  perfect  the  appeal.'  to  be  done 
even  after  the  time  prescribed  for  doing 
each  acts.  The  act  only  applied  tu  a  pend- 
ing appeal,  in  which  such  delects  have  been 
discovered  as  would  render  It  necesnaryto 
have  tbem  supplied,  m  order  to  perfect  the 
appeal.  Dut.  after  an  appeal  has  been  dis- 
missed by  the  Judgment  of  the  court,  there 
to  no  appeal  to  be  perfected.  Motion  re- 
fuited  " 

Wilder  these  decisions,  the  court  is  com- 
pelled to  regard  its  former  judgment  in 
this  case  as  conclusive  and  Bnal.  In  the 
case  of  Trlbble  v.  Poore,  6  S.  E.  Rep.  677, 
(May  14, 18><h,)  themution  was  tu  reinstate 
an  appeal  dismissed  by  the  clerk  for  failure 
to  file  the  return  within  the  time  required. 
The  court  decided  that  the  order  of  the 
clerk  was  ex  parte,  and  was  not  such  a 
Judgment  as  would  support  a  plea  ot  rea 

>Acts  *>  C.  1880,  p.  868,  (Code  Civil  Proc.  | 
849,)  provides  that  wnere  a  party  has  in  good  faith 
given  notice  of  an  appeal,  and  has  through  mis- 
take omitted  to  perfect  It,  the  supreme  court  may 
permit  an  amendment. 


a^adtcata,  and  could  be  reviewed.  The 
appellants  bad  a  right  to  ask  for  relief  un- 
der the  act  ot  J8H0  before  the  motion  to 
dismiss  was  made, but  not  having  availed 
themselves  ot  this  privilege,  and  a  motion 
having  been  made,  argument  on  both 
sides  fully  beard  and  considered,  and  the 
Judgment  ot  the  court  made  thereon  dis- 
missing the  appeal.  It  is  now  too  late  to 
make  such  motion. 

(33  S.  C.  60«.  607) 

Hiu.  V.  Saunas  et  oL 
{Supreme  Court  of  South  UarMna.  Dee.  13, 1890.) 
Appeal  from  common  pleas  oirouit  court  ot  Union 
ooun^. 

J.  C.  Wallace,  for  appellant.  O.  0.  Oulp,  tat 
appellees. 

Pbb  Cubiau.  This  is  a  motion  by  respondents' 
attorney  to  dismiss  the  plaintiff's  appeal  under 
rule  11,  because  the  appellant  neglected  to  fur- 
nish and  deliver  his  points  and  authorities,  as 
required  by  rule  8.  After  argument  by  respond- 
ents' and  appellant's  attorneys  pro  and  con.,  the 
court  granted  the  following  order,  follovring  their 
decision  just  rendered  in  Uie  case  of  Dial  t.  Dial, 
ante,  474:  It  appearing  to  the  satisfaction  oi 
the  court  that  the  appellant  has  failed  to  file  the 
printed  points  and  authorities  In  the  appeal  in  the 
above-stated  case  three  days  before  the  com- 
mencement of  the  argument,  as  required  by  rule 
8of  tbis  court,  it  is  ordered,  on  motion  of  Charles 
C.  Culp.  respondents'  attorney,  that  said  appeal 
be  dismissed. 

OH  MOnOR  TO  B>INSTAT>  AFFIUL. 

(Deo.  17,  1890.) 

Pbb  Ccbiam.  This  is  a  motion  to  reinstate  the 
appeal  dismissed  by  the  court  under  rule  11  for 
failure  to  file  points  and  authorities  required 
by  rule  8.  After  hearing  argument  on  the  part 
of  appellant  for  the  motion,  and  In  behalf  of  re- 
spondents, contra,  the  court  refused  the  motion, 
basine  its  decision  on  the  cases  of  Hyme  v.  Ir- 
win, MS.  dec.  January  27,  1885,  (No.  l,64fi,)  and 
the  case  of  Clark  v.  Wlmberly,  MS.  dec.  January 
26, 188tS,  (No.  1,794.)  These  cases  have  been  fully 
cited  and  reported  In  a  recent  decision.  Dial  v. 
Dial,  ante,  474. 

OB  PSTinOK  rOB  BBUBABniO, 

(Deo.  19,  1890.) 

PsB  CtTBiAM.  This  is  a  petition  for  a  rehearing 
on  the  partof  Ann  B.  Hill,  plaintiff,  appellant,  al- 
leging as  follows:  That  on  December  12,  1890,  on 
motion  of  defendants,  respondents,  the  appotl 
herein  was  dismissed  by  the  court,  upon  the  ground 
that  plaintiff's,  appellant's,  points  and  authorities 
had  not  been  fllea  ttiree  days  before  the  calling 
of  the  chuse  for  argument  Plaintiff,  appellant, 
petitions  the  court  for  a  rehearing  of  said  mo- 
tion by  which  the  appeal  was  dismissed,  and  re- 
spectfully submits  that  the  court  overlooked  and 
failed  to  consider  the  following  matters  and  facts 
in  rendering  said  judgment  of  dismissal:  (1) 
That  the  motion  was  made  without  the  four-days 
notice  required  by  rule  19  of  the  supremo  court, 
operating  a  surprise  upon  appellant's  attorney. 
(2)  That  the  court  overlooked  and  failed  to  con- 
sider the  fact  before  them,  that  attorney  for 
plaintiff,  appellant,  stated,  when  called  on  by 
the  court,  that  he  had  placed  his  points  and  au- 
thorities in  the  printer's  hands  for  printing,  and 
Immediate  filing  in  the  office  of  the  supreme  court 
clerk,  a  very  abundantlv  Sufficient  time  to  have 
them  so  printed  and  filed,  with  instructions  to 
file  them  forthwith,  and  that  the  failure  to  print 
and  file  them  was  the  fault  of  the  printer.  It  is 
respectfully  submitted  that  time  having  been  re- 
fused by  the  court  to  appellant's  attorney  to  put 
the  facts  In  the  form  of  affidavit,  and  tbe  facts 
stated  not  being  denied,  it  was  accepted  b^  the 
court  as  true,  and  a  proper  matter  to  consider, 
and  this  court  must  have  overloolced  or  failed  to 
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consider  theta  teola.  Or  (8)  the  court  overlooked 
•nd  failed  to  ooncider  tiie  case  of  Stoddard  y. 
Boland,  81  a  C.  000,  9  a  K.  Ben.  741,  where  the 
court  decided  that,  when  the  f  ailnre  to  tUe  neoea- 
urr  papera  waa  the  fault  of  the  ralnter,  Uie  de- 
fault of  filing  would  be  ezoosed.  Flalntllt  appel- 
.  lant,  petitions  for  a  rehearing  upon  these  grounds. 
The  court  decides  as  follows:  It  not  appearing 
that  this  court  overlooked  any  question  ot  law 
or  fact  Involved  in  the  case  in  granting  Judgment 
of  dismissal  of  the  appeal,  th*  petition  tor  re- 
hearing is  dismlsaed. 


^84  W.  Va.  at) 

GOUCB  T.  CONBOLIDATKD  COAL  ft  MlN- 
INO  Co. 

(SuprmM  Court  of  Appeait  of  Wo*  Vkytnla. 
Dea  itC  1890.) 

COXTBIBUTOBT  NbOUOBXCB  —  B(nU>BH  Of  FbOOV. 

In  an  aotlon  (or  tort  for  negligence,  while 
the  burden  of  proof  of  th^  negligence  pleaded  as 
the  cause  of  the  injury  rests  on  the  plaintiff,  the 
burden  of  proof  of  contributory  negligence  ot  the 
plaintiff  rests  on  the  defendant 
(Syliainu  by  tfM  Court) 

Error  and  aapenedeaa  to  dreult  coort, 
Harrison  connty. 
Joba  Baasel,  for  plaintiff  In  error. 

Brannon,  J.  Cbarlfs  Coiner,  haying  re- 
covered a  JadflTinent  for  f500  against  the 
Consolidated  Coal  &  Mining  Company  of 
West  Vii^nla,  in  an  action  of  trespass  on 
the  case  in  Harrison  county,  that  compa- 
ny had  recourse  to  this  writ  of  error.  The 
action  souKht  damages  for  a  bnm  re- 
ceived by  Comer,  from  a  discharge  of  a 
blast,  while  mining  coal  in  the  defendants' 
mine,  the  misfortune  being,  as  be  claimed, 
attributable  to  the  ignition  from  the  blast 
of  tlre-daiup,  negligently  suffered  to  ac- 
cumulate In  the  mine,  for  want  of  ventila- 
tion, in  violation  of  law,  particniarly  sec- 
tion 10,  c.  70,  Acts  1883,  (Code  1887,  p.  978.) 
Tbe  defense,  among  other  things,  was 
that  there  was  no  such  fire-damp,  or  In- 
flammable gas.  In  the  mine,  and  that  tbe 
accident  came  only  from  tbe  powder-blast, 
while  the  plaintiff  stood  too  near  it,  and 
that  plaintiff  was  not  an  employe.  There 
was  a  considerable  volume  of  evidence 
tending  to  sustain  these  contentions.  We 
have  not  the  help  of  u  brief  fur  the  appel- 
lee. The  defendant  complains  of  tbe  re- 
fusal of  its  InstructionH  4  and  6. 

Let  us  take  up  No.  4,  which  Is  as  follows: 
"lithe  Jury  find  from  the  evidence  that 
tbe  plaintiff  was  Injured  by  the  firing  of 
a  blast  in  the  course  of  bis  employment, 
and  tbe  evidence  as  to  tbe  manner  ot  bis 
receiving  such  Injury  should  leave  It  doubt- 
ful whether  the  injury  was  the  result  of 
imprudence  and  redclessness  on  tbe  part 
of  the  plaintiff  In  exposing  himself  to  tbe 
effects  of  the  explosion  of  the  powder,  or 
whether  it  was  the  result  of  Legligonce  on 
tbe  part  ot  the  defendant  in  permitting 
explosive  and  inflammable  gases  to  ac- 
cumulate in  that  part  ot  the  mine  where 
the  Injury  was  received,  then  the  burden 
of  proof  is  upon  the  plaintiff  to  show  that 
the  injury  was  the  result  ot  tbe  latter 
cause,  and  not  of  the  former."  Certain 
principles  pertinent  to  this  action  are 
settled.  One  Is  that  tbe  burden  of 
showing  the  negligence  of  the  defendant, 
pleaded  as  tbe  cause  ot  action,  rests  on 
Mwplainlilt.   Cooley,  Torts,  678;  Johnson 


▼.  Ballroad  Co.,  25  W.  Ta.  S77.  After  the 
plaintiff  has  met  this  reqnirement  by 
showing  negligence  of  the  defendant  caus- 
ing him  injury,  and  not  until  then,  the 
plaintiff  may  rest  until  tbe  defendant  ao- 
awers  it.  Tbe  defendant  may  meet  a  case 
aatisfactorily  proven  on  the  part  of  the 
plaintiff  by  showing  contributory  negU- 
gence  on  the  part  of  tbe  plaintiff  as  tbe 

groxlmate  cause  of  the  injury,  bnt  tbe 
urden  of  showing  such  contributory  neg- 
ligence rests  on  the  defendant.  Rtley  v. 
Railroad  Co.,  27  W.  Va.  146;  Shcff  v.  Hunt- 
ington,  16  W.  Va.  316.  Under  these  prin- 
ciples, it  was  incumbent  on  the  plaintiff, 
on  the  plea  of  not  guilty,  to  show  tbe 
presence  of  gas  in  the  mine,  and  that  it 
Ignited  from  tbe  blast,  and  caused  a 
flame  which  burned  tbe  plaintiff;  and. 
when  be  had  done  this,  his  case,  as  to  this 
point,  was  proven,  and  he  might  rest  un- 
til he  beard  from  the  defendant.  It  the  de- 
fendant wished  to  challenge  the  evidence 
as  not  sut&clent  to  show  these  facts,  be 
had  right  to  ask  the  court  to  instruct 
tbe  Jury  that  the  burden  wason  tbe  plain- 
tiff  to  show  them.  If  he  wished  to  assert 
that  there  was  no  gas  in  the  mine,  and 
that  the  bnm  did  not  come  from  it,  but 
from  the  powder-blast,  and  he  wished  to 
lay  the  two  theories  side  by  side  before 
the  Jury,  he  might  have  asked  an  Instruc- 
tion that.  It  the  evidence  left  it  doubtful 
whether  the  injury  was  the  result  of  the 
powder-blast  only,  or  of  negligence  of  tbe 
defendant  In  permitting  gas  to  accumulate 
in  the  mine,  the  burden  was  on  the  plain- 
tiff to  show  that  the  Injury  was  the  result 
of  the  latter,  and  not  the  furmer.  But 
tbe  defendant  was  not  content  with  such 
an  instruction.  Not  asking  an  instruc- 
tion that  tbe  plaintiff  must  meet  the  bur- 
den ot  proof  resting  on  him  as  to  those 
things  which  he  was  bound  to  prove  for 
a  recovery,  he  Inserts  In  luHtraction  4  the 
element  ot  contributory  negligence  on  tbe 
plaintiff's  part,  and  makes  the  Instruc- 
tion say  that  the  burd''n  of  proving  that 
the  Injury  came  from  the  deffodaut's  neg- 
ligence, and  not  from  the  plaintiff's,  rested 
on  the  plaintiff.  In  other  words,  the  vice 
of  the  Instruction  Is  this:  that  It  lays  be- 
fore the  jury  two  theories  as  the  cause  of 
the  injury,— one  that  the  plaintiff's  Impru- 
dent and  reckless  exposure  of  hiiiiself  to 
the  powder-blast  was  Its  cause;  the  other 
that  tbe  presence  ot  gas  was  Itscause, — as 
to  one  ot  which  theories  tbe  defendant 
bore  tbe  burden, '  while  as  to  tbe  other 
the  plaintiff  bore  it;  and  then  tells  the 
Jury  that  the  burden  was  on  plaintiff  to 
show  that  the  cause  of  tbe  Injury  was  the 
one,  and  notthe  other.  The  Instruction  la 
well  drawn,  but  it,  in  effect,  corelates  as 
to  the  burden  of  proof  two  things  not  to 
becorelated  In  that  respect,  and  brought 
under  a  common  principle  two  things 
not  subject  to  a  common  principle.  It,  in 
effect,  says  not  only  that  the  plaintiff  must 
prove  the  defendant's  wrong  in  aliowing 
gas  In  the  mine,  but  that  he  must  shovv 
that  tbe  hurt  came  from  that,  and  not 
from  theplalntiff's  negligence.  The  law  is 
that  a  plaintiff  need  not  aver  In  bis  decla- 
ration that  the  hurt  berel  him  witboat 
fault  or  negligence  on  his  part,  (Sbefi  v. 
Huntington,  supra.)  and  need  not  dlspro  v* 
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bto  Diligence,  bnt  the  defendant  mnst 
prove  the  plalntifTs  coutribatory  netcU- 
gence.  It  may  be  said  In  answer  to  tbia 
that,  though  this  instruction  introduces 
the  reclcless  exposure  by  plaintiff  of  him- 
kU  to  the  blast  as  an  element  of  Its 
theory,  yet  that  Is  immaterial  and  snr- 
piqsage.  because,  if  in  fact  the  plaintiff's 
bum  came  only  from  the  powder-blast, 
and  not  from  the  gas  flame,  the  plaintiff 
eould  not  recover,  whether  he  exposed 
himself  or  not;  but  I  think  the  prominent 
feature  of  the  clause  is  the  negligent  ex- 
posure, not  simply  the  burning  from  the 
blast  regardless  of  that  exposure,  and 
that  the  Jpry  might  have  construed  it  as 
requiring  the  plaintiff  to  clear  himself  of 
negligence  by  proving  that  be  did  not 
stand  too  near  the  blast,  and  satisfy  the 
Jury  of  it,  thus  relieving  the  defendant  of 
that  burden. 

Then,  as  to  instrnction  No.  6,  which  Is 
as  follows:  "  If  the  Jury  And  from  the  evi- 
dence that  the  plaintiff  might  bare  been 
Injured  by  the  explosion  of  the  powder, 
resulting  from  his  negligence  and  careless- 
ness In  exposing  himself  to  the  effects  of  it, 
then  the  jury  should  find  for  the  defend- 
ant, unless  they  further  find  that  the  pre- 
ponderanceof  evidence  shows  that  he  was 
not  BO  injured,  but  was  injured  by  an  ex- 
plosion of  gas  improperly  allowed  to  ac- 
cumulate in  that  part  of  the  mine  where 
the  plaintiff  was  Injured  by  the  negligepce 
of  the  defendant.''  The  defense  contend- 
ed that  there  was  no  gas  in  the  mine,  and 
the  bum  was  solely  attributable  to  the 
powder-blast,  and  from  the  plaintiff's  care- 
leasuess  in  standing  too  close  to  it;  in 
other  words,  that  it  came  from  the  blast, 
and  not  from  the  gas,  which  was  alone 
sufficient  to  defeat  the  plaintiff,  and  that 
the  plaintiff  was  guilty  of  standing  too 
near.  The  plaintiff  contended  that  it  was 
soldy  caused  by  the  gas  flame.  Now,  the 
defendant  had  a  right  to  present  these  com- 
peting theories  to  the  Jury,  for  their  choice 
on  the  whole  evidence,  plaintiff's  and  de- 
fendant's. He  had  a  right  to  have  the 
court  say  that  it,  upon  this  evidence.  It 
might  be  that  the  plaintiff  was  injured  by 
the  blast  alone,  the  defendant  could,  not 
be  held  liable,  unless  the  jury  should 
find  that  the  preponderance  of  evidence 
showed  he  was  not  so  injured, bnt  was  in- 
jured by  an  explosion  of  gas.  In  this  in- 
struction the  Jury  are  simply  told  that,  on 
the  Issue  between  thesecorapeting  theories 
of  the  parties,  they  should  find  where  the 
preponderance  of  evidence  would  lead, 
and  It  is  not  open  to  the  objection  charge- 
able to  instrnction  No. 4in  requiring  plaTn- 
tUt  to  bear  the  burden  of  showing  that 
bis  hurt  sprang  from  the  negligence  of 
tbe  defendant.  And  from  this  instruction 
(6)  wt3  might  exclude  as  immaterial  the 
element  of  contributory  negligence,  for  It 
relates  to  the  whole  evidence,  and  whether 
tbe  injury  flowed  alone  from  the  powder- 
blast,  without  negligence  of  plaintiff,  or 
with  it.  It  would  not  proceed  from  the 
gas,  and  the  plaintiff  could  not  recover, 
or  we  may  retain  the  element  of  contrib- 
utory negligence,  and  it  is  good.  We 
tbink  the  instruction  4  was  properly,  and 
Instrnction  6  improperly,  refused.  As  the 
case  goes  back  to  tbe  circuit  court  for  an- 


otber  trial,  we  make  no  reference  to  the 
tacts  on  the  motion  for  a  new  trial,  baaed 
on  tbe  ground  that  the  verdict  was  cour 
trary  to  the  weight  of  evidence.  On  an- 
other trial  instruction  No.  5,  if  asked  for. 
Is  to  be  given.  The  judKment  is  reversed, 
the  verdict  set  aside,  a  new  trial  granted, 
and  tbe  case  remanded  for  such  new 
trial. 

Ldcab,    p.,  and  Englibu,  J.,    concur. 
HOL.T,  J.,  absent. 


(S4  W.  Va.  182) 

Mabtin  y.  Wabnbb  et  ah 

(Suprmta  Court  tif  Appeaia  of  West  Flivinla. 
Nov.  M,  IfiSO.) 

FtUVDVLtm  CONVSTJLNOM. 

A  deed  held  frandaleot  aa  to  a  judgment 
oradltor. 
'   layUabut  by  tlM  Court.) 

Appeal  from  circuit  court,  Cabell  county. 
T.  N.  Parks,  for  appellants.    B.  Engle, 
tor  appellee. 

Holt,  J.  This  Is  a  suit  In  equity 
brought  by  Martin,  plaintiff  below,  in  the 
circuit  court  of  'Pyler  county  to  enforce 
payment  of  his  Judgment  against  Warner, 
one  of  the  defendants  below,  by  the  sale 
of  a  tract  of  land  conveyed  by  defendant 
Thompson  to  defendant  Sidney  £llen  War- 
ner, wife  of  M(>rdecal  Warner,  upon  the 
ground  that  the  tract  of  land  of  61  acres 
mentioned  was  the  property  of  the  judg- 
ment debtor  Mordecai  Warner,  but  was 
conveyed  to  his  wife,  Sidney  Ellen  Warner, 
for  the  purpose  of  defrauding  bis  creditors. 
From  the  pleadings  and  proofs  and  infer- 
ences fairly  to  be  drawn,  the  tacts  of  the 
case  appear  to  be  as  follows:  Un  tbe  15th 
day  of  May,  1886,  plaintiff,  Martin,  ob- 
tained, before  a  justice  of  Tyler  county,  a 
judgment  against  defendant  Mordecai 
Warner  for  $246.50,  with  interest  from  the 
date  of  the  judgment,  and  $1.40  costs. 
This  judgment  was  docketed  on  the  7tb 
of  June,  1886.  Tbe  debt  for  which  this 
Judgment  was  rendered  was  created  and 
became  due  some  time  before  the  8th  day 
of  March,  1883.  Tbe  defendant  David 
Thompson  bad  sold  and  conveyed  this 
tract  of  land  to  oneJoscphus  Morris  some 
time  prior  to  1878.  In  October,  1879.  it 
was  sold  for  tuxes  in  the  name  of  Morris, 
and  bought  by  Thompson.  Some  time 
after,  defendant  Thompson  sold  it  to  one 
John  Gibson,  giving  him  a  written  con- 
tract, and  Gibson  sold  the  land  and  as- 
signed this  contract  to  defendant  Mordecai 
Warner,  who  agreed  to  pay  Thompson 
the  purchase  moiiey.  Defendant  Mordecai 
Warner  lived  on  the  land  some  three  or 
foarycars, but, becoming  involved  in  debt, 
plaintiff's  debt  among  others,  gave  up  the 
land,  and  surrendered  the  written  eon- 
tract  to  Thompson.  A  short  time  there- 
after, Thompson  sold  and  conveyed  the 
land  to  defendant  Sidney  Ellen  Warner, 
wife  of  Mordecai  Warner,  by  deed  dated 
8th  of  March,  1883.  For  tbe  purchase 
money,  Sidney  Ellen  Warner  executed  to 
Thompson  herfreenon-negotiable  bonds  of 
that  date.— one  for  flOO,  due  Ist  April. 
1884;  one  for  flOO,  due  1st  April,  1885;  one 
forflOO,  due  1st  April,  1886;   one  for  f  100, 
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due  lat  April,  1887;  and  one  for  $104.56, 
due  Ist  April,  1888;  all  bearing  intereitt 
from  date,  with  the  vendor's  Hen  returned 
on  the  tace  of  the  deed.  On  the  16tb  day 
of  November,  1885,Thump8on  assisned  his 
porcbaseot  the  aanieland  at  the  tax-flaJe 
tq  Sidney  Ellen  Warner,  and  on  the  26tb 
day  of  November,  1885,  the  clerk  of  the 
county  court  of  Tyler  county  made  to  her 
a  tax-deed  as  such  assignee.  At  the  date 
of  her  purchase.  Sidney  Ellen  Warner,  the 
wife,  bad  no  separate  estate  of  any  kind, 
as  far  as  this  record  discloses.  The  de- 
fendants Mordecai  Warner  and  his  wife 
lived  on  the  land  and  raised  on  it  a  crop 
of  tobacco  in  the  year  18)^,  and  with  the 

grocceds  of  the  sale  of  the  tobarco  the 
ond  of  flOO  due  1st  April,  1886,  was  paid. 
This  payment  defendant  Sidney  Ellen 
Warner  claims  was  made  by  her  out  of  the 
proceeds  of  the  tobacco  crop  raised  by  her 
and  ber  husband  on  her  land,  and  she  and 
her  husband  claim  that  all  the  other  pur- 
chase-money bonds  are  unpaid.  It  ap- 
pears that  the  bond  fur  flOO  duo  let  April, 
1887,  is  unpaid,  and  is  now  the  property 
of  William  U.  Gillespie,  who  is  not  a  party 
to  the  suit.  Some  time  prior  to  1886  the 
husband,  Mordecai  Warner,  obtained  three 
of  these  land-bunds  executed  by  his  wife, 
vis.,  the  ones  due  in  1S84,  1885,  and  1888, 
paying  for  them  his  own  property  or  mon- 
ey, and  about  March  10, 1886,  tranxferred 
them  to  his  brother,  the  defendant  Jamee 
W.  Warner,  with  the  name  of  Thompson, 
the  payee,  indorsed.  James  W.  Warner, 
as  surety  tor  bis  brother,  Mordecai,  had, 
In  1878  or  1879,  paid  a  debt  of  some  f  3U0, 
and  took  from  his  brother  these  bunds  un 
bis  brother's  wife  in  part  payment  of  this 
surety  debt,  as  he  claims,  and  also  to  give 
bisbrotlier  and  his  brother's  wife  a  chance 
to  secure  themselves  a  home.  Defendant 
Mordecai  Warner  had  before  that  owned 
another  tract  of  land,  which  had  been  sold 
for  bis  debts,  and,  in  speaking  of  this  pur- 
chase from  Thompson,  told  the  witness 
"that  he  and  Thumpson  bad  made  an 
agreement  not  to  make  a  deed  for  theland 
until  the  last  payment  was  made,  and 
then  the  deed  was  to  be  made  to  Ellen,  bis 
wile,  BO  they  could  nut  take  it  from  him." 
This  conversation,  however  Is  denied  by 
Warner.  Upon  this  state  of  facts,  the  cir- 
cuit court  came  to  the  conclusion  that  the 
deed  made  to  the  wife  was  a  mere  shift 
and  device  to  secure  the  land  from  the 
debts  of  the  husband,  and  held  it  liable  for 
the  payment  of  plaintiff's  judgment.  Our 
own  cases  on  this  subject  are  already 
quite  numerous,  and  the  examination  and 
discussion  of  the  general  doctrine  thor- 
ough and  full.  See  Lockhard  v.  Beckiey, 
10  W.  Va.  87;  Hunter  v.  Hunter,  Id. 
821;  Rose  v.  Brown,  11  W.  Va.  122;  Mc- 
Masters  v.  Edgar,  '22  W.  Va.  673;  Stock- 
dale  V.Harris,  23  W.  Va.  499;  Herzog  v. 
Weller,  24  W.  Va.  199;  Maxwell  v.  Han- 
Bbaw.  Id.  405;  Bank  v.  Wilson.  25  W.  Va. 
242;  Core  v,  CunnlnKham,  27  W.  Va.  206; 
Burt  V.  Timmons,  29  W.  Va.  441,  2  S.  E. 
Rep.  780;  Martin  v.  Rexroad,  15  W.  Va. 
512;  Knight  v.  Capito,  23  W.  Va.  644; 
Connoway  v.  McCann,  80  W.  Va.  200, 3  S. 
E.  Rep.  590;  Rogers  v.  Verlander,  30  W. 
Va.  619,5  S.  E.  Kep.  847;  Holmes  v.  Harsh- 
berger,  81  W.  Va.  516.  7  S.  E.  Rep.  452; 


Ooshom  V.  Snodgrass,  17  W.  Va.  717; 
Livesay  v.  Beard.  22  W.  Va.  585;  Burton 
T.  Gibson,  82  W.  Va.  406,  9  S.  E.  Rep.  255; 
MayhAw  v.  Qark.  8.S  W.  Va.  887,  10  8.  B. 
Rep.  786.  Viewing  the  facts  of  this  case  in 
the  light  of  these  anthoritles,  we  are  of 
opinion  that  the  conclnsion  reached  by  the 
Circuit  court  is  correct,  but  that  an  error 
was  fallen  into  in  the  decree  which  under- 
took to  give  it  effect.  The  deed  from 
Thompson  to  Mrs.  Warner  ought  not  to 
have  been  set  aside  and  annulled,  but  the 
land  thereby  cunve.ved  should  without 
that  have  been  made  liable  to  Martin's 
debt,  and  provision  should  be  made,  when 
the  cause  goes  back,  fur  the  payment  of 
the  unpaid  balance  uf  the  purchase  money 
of  $100.  and  its  interest,  represented  by  the 
bond  due  let  April,  18S6,  which  appears  to 
be  the  property  of  William  H.  Gillespie,  who 
is  not  a  party  to  the  suit.  Therefore  the 
decree,  although  correct  as  to  the  only 
point  in  controveray,  will  have  to  be  set 
aside,  and  the  cause  be  remanded,  with 
directiims  to  ascertain  and  pruvide  for 
what  may  be  due,  if  anything,  on  the  pnr> 
cbase-muney  bond  due  let  April,  lts86. 
making  Gillespie,  or  the  owner,  whoever 
he  may  be,  a  party ;  and,  in  again  decree- 
ing a  sale  of  the  land,  not  to  set  aside  and 
annul  the  deed  from  Thompson  to  Mrs. 
Warner,  but  to  hold  the  land  thereby  con- 
veyed as  liable  to  the  payment  of  Martin's 
Judgment,  after  paying  the  said  balance 
of  the  purchase  money,  if  any,  giving  Mrs. 
Warner  a  reasonable  time  in  which  she,  or 
any  one  for  her,  may  pay  such  debts ;  then, 
in  default  of  payment,  appointing  a  spe- 
cial commissioner  to  make  the  sale  of  the 
land,  or  of  ho  much  as  may  be  necessary, 
on  the  usual  terms.  And  the  costs  hers 
are  awarded  the  appellee,  as  the  party 
substantially  prevailing. 

Ldcas,  P.,  and  E.nqlibb  and  Brannom, 
JJ.,  concur. 

(84  W.  Va.  282) 

Thomas  v.  Town  op  Grafton. 

(Supreme  Court  of  Appeals  of  Wat  Vkvtnta. 
Deo.  8,  1890.) 

Bxxconoii— IixBeit,  Lbvt  —  LiiBiUTr  or  Joite- 
XBXT  CiutDrroR. 
The  mayor  of  the  town  of  Orafton  having 
Imposed  tines  upon  a  citizen  of  the  town,  eze- 
CDUon  therefor  came  into  the  bands  of  the  town 
sergeant,  who  levied  upon  the  separate  property 
of  the  offender's  wife,  and  sold  the  same  at  a 
sacrihce.  Held,  (1)  that  the  town  could  not  Iw 
held  liable  for  the  tortious  act  of  the  sergeant, 
unless  it  was  proven  that  the  town  directed, 
counseled,  or  otherwise  participated  in  the  per- 
petration of  the  wrong;  (8)  in  levying  the  vmt, 
the  sergeant  acted  not  as  a  municipal,  but  as  a 
public,  civil  officer,  and  the  doctrine  of  respond- 
eat superior  has  DO  application:  (8)  as  the  net 
proceeds  of  the  sale  of  the  property  impniperly 
seized  were  paid  over  to  the  town,  the  latter 
would  be  liable  for  such  net  proceeds  in  an  aotion 
for  money  had  and  received. 
{SyllaUus  by  the  Court.) 

Error  and  supersedeas  to  circuit  court, 
Taylor  county. 
M.  H.  Dent,  for  plaintiff  in  error. 

Lucas,  P.  The  mayor  of  the  town  of 
Grafton  having  imposed  fines  upon  one  A. 
Thomas,  executions  therefor  wont  into 
the  hands  ol  the    town    sergeant,  w6o 
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toned  tbem  npon  certain  personalty 
elalmed  by  Phcebe  TbomaH,  as  her  Bepa- 
rate    property,  and.  having    kept    said 

ftroperty  lor  a  considerable  period,  sold 
t  Ht  a  depreciated  value.  Phcebe 
Thomas  brought  suit  against  the  town 
before  a  Justice,  and,  a  jury  being  de> 
manded,  they  rendered  a  verdict  tor  9i>50, 
and  the  Justice  gave  Judgment  accord- 
ingly. The  town  then  applied  to  the  cir- 
cuit court  of  Taylor  county  lor  a  writ  of 
certiorari,  which  was  refused.  The  law 
la  well  settled  that  an  action  of  trover 
and  conversion  can  be  maintained  against 
a  sheriff  or  other  officer  who,  having  an 
execution  againHt  A.,  seizes  and  converts 
the  property  of  B.  Wustland  v.  Potter- 
field,  9  w.  Va.  438.  But,  in  order  to  make 
the  execution  creditor  liable,  he  must  have 
been  present  at  the  levy  and  seizure,  or 
otherwise  have  directed,  aided,  or  abet- 
ted the  same.  Collins  v.  Mann,  16  W. 
Va.  171;  Cooley,  Torts.  458,  with  notes; 
Add.  Torts,  §  712.  In  the  present  case,  I 
do  not  find  any  sufficient  evidence  of 
snch  direction  orcounivancn  on  the  part  of 
the  defendant,  the  town  of  Grafton.  The 
only  evidence  on  the  subject  is  the  testi- 
mony of  the  town  sergeant  as  follows.  Tes- 
timony of  Thomas  Smouse:  "I  was  ser- 
geant of  the  town  of  Grafton  for  the  year 
1882,  and  had  executions  against  Doc.  A. 
Thomas  forflnes  imposed  by  themayor,by 
virtue  of  which  I  levied  on  the  following 
property,  to-wlt,  11  sacks  of  flour,  1  show- 
case and  contentB,5  part  boxes  of  tobacco, 
1  barrel  of  elder,  1  barrel  of  sugar,  I  keg 
of  lard,  1  lot  of  brooms,  27  candy  jars,  50 
lbs.  of  coffee,  all  of  which  Mrs.  Thomas, 
the  plaintiff,  claimed,  but  I  levied  on  it  as 
the  property  of  Doc.  A.  Thomas.  1  kept 
the  property  for  a  long  time  in  the  build- 
ing of  Thomas  McGraw,  occupied  by 
Phcebe  Thomas  as  a  store-house,  and  for 
which  the  town  afterwards  paid  the  rent. 
Some  of  the  town  authorities  instructed 
me  to  sell  the  property,  but  I  do  not  re- 
member who,  and  sold  it  and  turned  the 
proceeds,  after  deducting  costs  and  ex- 
penses, over  to  John  W.  Deck,  mayor  of 
the  town."  Crosx-examimed :  "After de- 
ducting the  costs,  I  paid  John  W.  Deck 
from  forty-five  to  forty-seven  dollars. 
The  goods  levied  on  brought  from  ?51  to 
952  at  public  auction,  after  notice  of  sale. 
I  offered  to  return  the  property  to  Mrs. 
Thomati  before  sale,  but  she  would  not 
receive  it  at  that  time.  Mrs.  Thomas 
bad  notice  of  sale."  "iSome  of  theto\\n 
authorities"  is  a  very  vague  and  loose  ex- 
pression, and  cannot  by  any  sort  of  in- 
tendment, however  liberal,  be  made  to 
amount  to  proof  that  the  council  of  the 
town,  or  even  Its  chief  executive  officer, 
the  mayor,  ever  directed  this  seizure  or 
sale.  The  sergeant,  being  cross-examined, 
testified  that  he  sold- the  property  seized, 
and  turned  over  the  net  proceeds,  amount- 
ing to  $47,  to  the  mayor.  For  this 
amount.  In  any  action,  ex  coairactu,  for 
money  had  and  received,  there  can  be  no 
doubt  the  town  would  be  liable.  But  this 
liability  would  not  support  the  present 
verdict,  which  was  for  $250. 

There  Is  another  view,  which  counsel 
for  the  defendant  In  error  have  advanced, 
which  it  is  proper  to  dispose  of,  and  that 


is  that  the  Illegal  seizure  by  the  town 
sergeant  was  an  act  for  which  his  supe- 
rior, the  town  itself,  wns  responsible. 
But  It  will  be  observed  that,  for  the  pur- 
poses of  executing  writs,  the  sergeant  Is 
not,  strictly  speaking,  a  "municipal 
officer,"  but  Is  acting  rather  as  a  civil 
officer  of  the  state,  just  as  a  constable  or 
sheriff.  Many  officers  occupy  this  double 
relation.  "In  this  country,"  says  Mr. 
Dillon,  "the  officers  of  municipal  ct>rpora- 
tlons  are,  In  many  respects,  public  offi- 
cers, being  charged  by  legislative  enact- 
ment with  duties  which  concern  both  the 
corporation  and  the  public  at  larg^e. " 
1  DIM.  Mun.  Corp.  §  237,  (176.)  The  ser- 
geant, in  serving  a  summons,  or  levying  an 
execution,  which  runs  in  the  name  of  the 
state,  cannot  be  said  to  be  performing 
any  corporate  functions,  nor  to  be  acting 
as  a  servant  of  the  municipal  corporation. 
See  article  2,  §  8.  Const.  W.  Va.  The  Code 
recognizes  a  town  sergeant  fis  a  public  offi- 
cer, and  provides,  in  the  chapter  on  Jus- 
tices and  constables,  that,  "  when  for  any 
cause  it  is  unfit  for  an  execution  or  order 
of  sale  to  be  directed  to  a  constable,  it 
may  be  directed  to  the  sheriff  or  sergeant 
of  a  town  or  village.-  Code,  c.  50,  §  136 
We  hold,  therefore,  that.  In  levying  and 
enforcing  this  execution,  the  sergeant  was 
acting,  not  as  a  municipal  officer  strictly, 
bnt  as  a  public,  civil  officer,  and  hence  the 
doctrine  of  respondeat  superior  has  no  ap- 
plication, ijee  Fry  v.  Albemarle  Co.,  (cited 
in  a  note  to  section  9<!3,  Dill.  Mun.  Corp., 
Ed.  1890,)  9  S.  E.  Rep.  1004.  In  accordance 
with  the  views,  and  for  the  reasons  above 
set  out,  we  think  the  circuit  court  erred  in 
refusing  the  writ  of  certiorari,  and  its 
Judgment  In  that  matter  is  reversed,  and 
it  is  ordered  that  said  circuit  t;ourt  do  Is- 
sue the  writ  as  prayed  for  in  the  |)etition, 
and  do  hear  and  determine  the  matter  at 
Its  own  bar,  as  provided  by  chapter  110  of 
the  Code  of  1887.  The  summons  In  the  Jus- 
tice's court  having  issued  "  for  the  recovery 
of  money  for  the  con  version  of  personal 
property,"  should  the  evidence  establish 
that  any  of  the  proceeds  of  property  prop- 
erly belonging  to  the  plaintiff  was  re- 
ceived by  the  defendant,  the  town  of  Graf- 
ton, Its  mayor  or  treasurer,  I  see  no  rea- 
son why  the  circuit  court  should  not  give 
Judgment  for  the  same  in  this  proceeding, 
as  above  indicated.  Cause  reversed  and 
remanded. 

English  and  BnANNON,  JJ.,  concurred. 
Holt,  J.,  absent. 


(34  W.  Va.  4«) 

Leonard  v.  Smith  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  13,  1890.) 

FBAnonutm  Convbtancks  —  Tbcst  is  Favob  or 
Wife. 
1.  In  November,  1879,  M.  E.,  wife,  and  F.  O., 
the  husband,  were  married.  In  December,  1879, 
in  January,  1880,  aind  in  April,  1880,  E.  L.,  the 
administrator  of  the  estate  of  her  father,  and  her 
guardian,  paid  over  to  M.  E.,  the  wife,  three 
simis,  amounting  In  all  to  (3,420,  as  a  part  of  her 
sole  and  separate  estate,  which  came  to  her  be- 
fore marriage  from  the  estate  of  her  father. 
These  three  sums  the  wife,  at  the  date  of  their 
receipt,  expressly  loaned  to  her  husband,  charg- 
ing bim  therewiUi,  at  the  time,  by  entry  made  by 
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ber  In  her  •ooomit-bodk,  giving  Oate,  and  amount 
of  each  Itan,  and  whldt  the  hnsband  noeived, 
•zprassly  promising  to  rapay. 

3.  In  February,  1888,  tiie  husband  was  not  In 
failing  ciroumstances,  but  was  sued  by  K.  for 
assault  and  battery.  The  day  after  the  writ  was 
served,  the  husband  oonveyed  three  parcels  of 
real  estate  (and  he  does  not  appear  to  have  owned 
any  other)  to  B.  L.,  in  tmat,  to  seonre  a  bond  of 
same  dat^  executed  by  the  hnsband  to  the  wife 
for  said  t3,480,  borrowed,  due  one  day  after  date, 
the  sale  to  be  made  by  trustee  on  request  of  the 
beneficiary,  in  the  manner  prescribed  by  law. 

8.  In  October,  1887,  M.  obtained  judgment  In 
his  suit  against  the  husband  for  83,200,  and  costs. 
In  a  suit  by  the  trustee  for  direction  of  the  court 
in  selling  under  trust-ded,  and  to  convene  lien- 
holders,  and  in  cross-bill  by  H.,  impeaching  the 
trust-deed  as  fraudulent  as  to  his  judgment, 
held,  no  actual  fraud  in  anywise  appearing,  the 
trust-deed  is  valid,  and  the  wife  is  entitled  to 
have  the  same  executed  for  the  payment  of  her 
debt 
(SuUabut  by  the  Court) 

Appeal  and  superaedeas  from  circuit 
coart,  Dpahur  county. 

Dayton  &  Duyton,  for  appellant.  John 
S.  FIsber  and  John  Brannon,  tor  appellee. 

Holt,  J.  On  the  15th  day  of  February, 
1883.  Floyd  O.  Smith,  of  Upshur  county, 
one  of  the  defendants  below,  and  husband 
of  Mary  E.  Smith,  the  appellant,  executed 
to  Ebeneser  Leonard,  trustee,  a  trust-deed 
conveying  three  several  parcels  ol  land  in 
and  near  the  town  of  Buckhannon,  fully 
described,  to  secure  his  wife,  Mary  E. 
Smith.  In  the  payment  of  a  bond,  that 
day  executed  by  Floyd  G.  Smith  to  Mary 
E.  Smith,  for  the  sum  of  f2,425.50.  due  one 
day  after  date,  with  interest  from  date, 
executed  tor  borrowed  money.  It  the 
debtor  made  default,  then  the  trustee  was 
to  sell  when  required  by  the  creditor. 
This  trust  was  duly  acknowledged,  and 
admitted  to  record  16th  February,  1883, 
at  7  o'clock  A.  M.  On  the  15th  day  of  Feb- 
ruary, 1883,  for  a  trespass  which  took  place 
on  the  11  th  dny  of  February,  1883,  defend- 
ant Mylius  brought  suit  in  Upshur  conn- 
ty,  against  Floyd  G.  Smith, and  his  broth- 
er James  L.  Smith,  and  on  the  15th  day  of 
Octotwr,  1887.  obtained  a  Judgment  against 
Floyd  G.  Smith  and  James  L.  Smith  for 
f2,200,  with  Interest  from  that  date,  and 
costs,  amounting  to  f155.85,  which  Judg- 
ment was  docketed.  On  the  24th  day  of 
October,  1887,  Ebenezer  Leonard,  as  trus- 
tee, brought  this  anft  in  equity  against 
Floyd  O.  Smith,  James  L.  Smith,  Levi 
Leonard,  who  held  a  vendor's  Hen  on  one 
ot  the  lots  mentioned,  and  Charles  E.  My- 
lius, the  Judgment  creditor,  setting  out 
the  foregoing  facts,  and  that  Mary  E. 
Smith  and  Floyd  G.  were  married  on  6th 
November,  1879;  that  Mary  E.  was  then 
the  owner  in  her  own  right  of  a  large  and 
valuable  estate,  which  was,  after  mar- 
riage, her  sole  and  separate  property,  not 
derived  from  her  husband ;  that  out  ot  it 
she  furnished  money  to  buy  said  real  es- 
tate, and  that  out  of  ber  other  separate 
estate  the  loan  was  made  to  her  husband, 
secured  by  the  bond  mentioned  in  the 
deed  ot  trust,  and  that,  to  protect  her  lien 
on  lot  No.  34,  she  furnished  out  of  her  sep- 
arate estate  the  money  to  pay  Levi  Leon- 
ard f 200.  and  interest,  which  was  paid 
since  16tb  February,  1883,  and  therefore 


not  Included  in  the  bond  secured  by  the 
deed  ot  trust;  that  he  has  hwsa  directed 
to  sell,  but  deems  it  Improper  to  do  so,  by 
reason  of  the  liens  ot  Leonard  and  of  My- 
lius without  the  direction  ot  the  conrt, 
and  prays  for  ascertainment  of  liens,  with 
their  amounts  and  priorities,  and  the  di- 
rection ot  the  court  inetxecutingtbis  trost. 
Defendant  Mylins  answered,  charging  ttaat 
the  trust-deed  'and  bonds  secured  were 
fraudulent;  also  filed  what  was  treated 
as  a  cross-bill,  attacking  the  deed  of  trust 
as  fraudulent.  The  defendants  Leonard, 
Mary  E.  Smith,  and  others,  demurred  to 
the  cross-bill,  and  the  conrt  sustained  it 
as  to  del^ndants;  except  those  who  were 
parties  to  the  original  suit,  and,  as  to 
such  other  defendants,  dismissed  it,  with 
costs.  The  defendant  Mary  E.  Smith  an- 
swered the  original  bill,  denying  that  she, 
out  ot  her  separate  estate,  loaned  to  her 
husband  the  money  to  buy  said  real  es- 
tate, but  did  lend  him  the  money  men- 
tioned In  the  deed  of  trust.  To  this  an- 
swer, there  Is  a  general  replication,  also  a 
general  replication  to  the  answer  ot  My- 
lius to  the  original  bill,  which  answer  does 
not  expressly  seek  atflrmative  relief.  The 
process  to  answer  a  cross-bill  was  served 
on  Mary  E.  Smith,  and  the  other  defend- 
ants; but  the  record  discloses  no  answer 
by  any  one  to  the  croas-blll,  except  that 
the  decree  mentions  the  answer  of  Mary 
E.  Smith  to  the  cross-bill,  and  general 
replication  thereto,  as  among  the  papers 
read  at  the  hearing.  Mary  E.  Smith  files 
as  an  exhibit  with  her  deposition,  from  a 
small  book,  the  following  account: 
November  25, 1879.    F.  O.  Smith,  Dr. 

To  cash $  000  00  ' 

January  28, 1880k    To  note  and  interest  on 

L.  Young 1,000  00 

AprU20,im    To  cash 330  00 

Defendant  Mylius  took  the  depositions 
ot  some  five  witnesses,  and  Mary  E.  Smith 
ot  some  nine  witnesses,  and  the  twocanses 
came  on  to  be  beard  together  on  the  19th 
of  October,  1889,  when  the  court  decreed 
"that  the  deed  ot  trust  of  Floyd  G.  Smith 
to  Ebeneser  Leonard,  trustee,  ot  16th  Fet>- 
ruary,  1883,  conveying  certain  real  estate 
therein  mentioned  and  described,  to  secure 
an  alleged  debt  therein  mentioned  to  de- 
fendant Mary  E.  Smith,  was  fraudulent 
and  void  as  to  the  said  Charles  E.  Mylius, 
and  as  to  his  Judgment  against  Floyd  G. 
Smith  and  James  L.  Smith  for  f  2,200,  with 
interest  from  loth  October,  1887,  and  costs 
thereon,  and  that  the  said  property  there- 
by conveyed  to  thesn4d  Ebenexer  Leon- 
ard is  liable  to  be  sold  to  satisfy  the 
same."  It  gives  Levi  Leonard  a  decree 
for  f  219.76,  with  interest  from  19th  Octo- 
ber, 1889,  as  first  Hen  nn  the  lot  sold  and 
conveyed  by  him  to  Floyd  G.  Smith ;  to 
MyHns,  a  decree  for  12,626.16,  with  inter- 
est from  that  date,  and  gives  40  days  tor 
payment  ot  sums  decreed,  and  then  ap- 
points commissioners  who  shall,  in  default 
of  payment,  sell  on  the  usual  terms.  From 
this  decree,  Mary  E.  Smith  appeals,  and. 
taking  the  grounds  of  error  in  the  order 
assigned  in  arguments  of  counsel,  we  find : 
The  decree  is  complained  of  because,  "in 
effect,  it  wholly  sets  aside  the  trust-deed 
to  Leonard,  trustee,  securing  appellant 
her  debt,  and  nowhere,  in  subordination 
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to  the  MylloB  debt,  or  otherwiBe,  decrees 
its  payment."  I  do  not  read  and  con- 
strue tbis  decree  in  tbat  way.  In  Bank  t. 
Corder,  82  W.  Va.  2S2, »  S.  K.  Bep.  220,  the 
decree  of  the  circuit  court  not  only  beld 
the  deed  fraudulent  and  void,  as  to  the 
plaintiff,  but  expressly  set  aside  and  an- 
nulled it.  In  the  case  of  Love  v.  Tinsley, 
82  W.  Va.  2S,  9  B.  B.  Bep.  44,  the  court  be- 
low decreed  tbat  the  deed  be  set  side,  an- 
nulled, and  beld  for  naught.  In  Duncan  v. 
Custard,  24  W.  Va.  730,  the  two  deeds  de- 
clared fraudulent  by  the  circuit  court 
were,  by  it,  canceled  h  toto.  In  Murduck 
V.  Welles,  »  W.  Va.  6.52,  the  deed  was  de- 
clared to  be  null,  and  void,  and  canceled. 
In  Burt  V.  Timmons,  29  W.  Va.  441,  28.  E. 
Rep.  780,  it  was  impossible  for  this  ques- 
tion to  arise,  for  the  court  below  simply 
decided  that  plaintiff  was  not  entitled  to 
the  relief  prayed  for,  and  dismissed  his  bill. 
The  case,  however,  on  this  subject,  In  say- 
ing what  decree  should  have  been  entered, 
cites  with  approval  the  cases  of  Murdock 
V.  Welles,  and  Duncan  v.  Custard,  above. 
In  Core  v.  Cunningham,  27  W.  Va.  206,  it  is 
said  that  in  that  case  the  deed  should 
have  been  beld  fraudulent  and  void  as  to 
the  creditors;  tbat  the  land  should  be  sold 
as  the  wife's,  having  been  conveyed  to 
her;  and  in  Bank  v.  Wilson.  26  W.  Va.  242, 
it  is  beld  error  to  cancel  and  set  aside,  but 
proper  to  hold  it  fraudulent  and  void,  as 
against  the  creditor.  The  decree  here  com- 
plained <rf  seems  on  this  point  to  hare  been 
drawn  with  these  cases  in  view.  It  de- 
clares the  tfust-deed  fraudulent  and  void, 
as  to  the  Jndgment  of  Mylius,  but  does 
not  set  it  aside.  If  defendants,  Floyd  O. 
Smith,  or  his  wife,  or  any  person  in  inter- 
est, shall  pay  to  Mylius  his  decree,  then 
the  trust-deed  stands  good  between  the  par- 
tlestbereto;  ond,UtbisshouIdnotbedone, 
and  a  sale  should  take  place,  then,  as  be- 
tween husband  and  wife,  the  court  would 
decree  to  her  the  surplus,  or  so  much  as 
may  be  necessary  to  pay  her  debt. 

Should  the  demurrer  to  thecroBS-bill  have 
been  fully  sustained,  and  the  bill  have  been 
dismissed?  Defendant  Mylius  file<l  bis 
answer  to  the  bill  of  plaintiff,  Leonard, 
but  he  does  not  allege  any  new  matter 
therein,  on  which  he  relies  for  or  prays 
afiBrmatire  relief;  but,  on  the  contrtu7. 
says  he  is  advised,  as  he  seeks  reli^ 
against  the  ti-nst-deed,  be  should  file  a 
cross-bill  to  the  hill  of  the  plaintiff,  and 
not  here  nsk  for  affirmative  relief.  The 
court  below  sustained  the  demurrer  as  to 
the  new  parties  brought  in,  dismissed  it. 
with  costs,  as  to  them,  and  it  was  retained 
as  a  cross-bill  as  to  the  trust-deed ;  and 
all  other  matters  were  to  be  treated  as  ex- 
punged. Thus,  reduced  to  a  cross-bill 
propzr,  I  can  see  no  error  In  permitting  it 
to  be  BO  used.  Instead  of  dismissing  it,  and 
requiring  the  affirmative  matter  to  be  set 
op  in  tbe  answer.  It  seems  that,  although 
Mylius  could  make  his  attack  upon  the 
trust-deed  by  way  of  answer.  It  could  only 
be  by  virtue  of  some  such  statute  as  ours, 
or  by  relaxation  of  the  strict  rules  of 
eqnl^  pleadings,  according  to  which  a 
cross-bill  should  have  beea  filed  to  set 
aside  the  deed.  Mettert  v.  Hagan,  18 
Grat.  281.  See  section  85,  c.  125,  p.  7S5, 
Code  W.  Va.,  and  cases  cited  in  the  mar- 
T.128.B.no.lO— 31 


gin.  This  cross-bill,  as  amended.  Is  by  My- 
Uus  against  plaintiff,  Leonard,  and  the 
defendants  in  the  original  bill.  It  seeks  to 
pnt  out  of  the  way  of  enforcing  his  Judg- 
ment, as  against  defendant  Floyd  U. 
Smith,  the  deed  of  trust  set  up  in  the 
plaintiff's  (Leonard's)  blU.  It  is  treated 
as  a  mere  auxilliary  suit.  The  new  par- 
ties brought  in  were  turned  out  with  their 
costs.  It  was  filed  without  delay,  for  the 
purpose  of  affording  defendant  Mylius  af- 
firmative relief  against  his  co-defendants 
Floyd  O.  Smith  and  wife  in  regard  to  the 
deed  of  trust. 

Should  there  have  been  a  convening  of 
the  liennoldera  before  the  decree  of  sale? 
Leonard  brought  his  suit,  asking  thecourt 
to  ascertain  and  adjudicate  the  Hens  on 
the  real  estate,  the  lien  mentioned  in  the 
deed  of  trust,  as  well  as  the  other  liens 
thereon,  according  to  their  priorities,  and 
for  a  decree  of  sale.  He  makes  Mylius,  tbe 
Judgment  creditor,  a  party.  Levi  Leon- 
ard, holding  a  vendor's  lien,  a  party,— giv- 
ing the  date  and  amount  and  charac- 
ter of  each  lien.  He  desires  to  have 
tbe  direction  and  sanction  of  the  court 
in  executing  the  deed  of  trust.  Defend- 
ant Mylius  files  his  cross-bill,  seeking 
to  invalidate  the  trust-deed  as  fraud- 
ulent. It  nowhere  appears  in  the  rec- 
ord that  there  is  any  other  lien  of  any 
kind.  Still,  as  the  one  suit  Is  to  enforce 
a  Judgment  lien,  before  a  sale  is  made  un- 
der tbe  decree,  or  the  proceeds  of  the  sale 
of  the  real  estate  are  distributed,  the  cir- 
cuit court  should  cause  the  llenbolders  to 
be  convened  in  the  mode  provided  by  law. 

Did  the  court  err  to  the  prejudice  of  ap- 
pellant in  failing  to  pass  expressly,  and  be- 
fore the  bearing,  upon  certain  exceptions 
taken  to  certain  depositions?  Theground 
on  which  the  court  suppresses  depcsitlons 
is  that  the  interrogatories  are  leading, 
questions  or  answers  are  scandalous,  or 
for  some  Irregularity  in  relation  to  them : 
in  such  cases,  the  depositions  may  be  sup- 
pressed before  the  hearing.  1  Danlell,  Ch. 
Pr.  951 ,  and  note.  Evidence  of  a  tact  not 
m  Issue  may  be  on  motion  suppressed  be- 
fore the  hearing,  or  rejected  at  the  hear-  ■ 
lug,  but  it  Is  not  usual  to  do  so,  If  only  im- 
pertinent, before  the  hearing.  Id.  tit.  **  Evi- 
dence," note  1,  (Amer.  Ed.)  Objections 
to  depositions  are  taken  by  exception, 
stating  the  reason,  and  they  should  be 
made  before  the  hearing,  and  the  excep- 
tion must  be  brought  to  the  notice  of  the 
court  for  thepurposeof  obtalnlngits  Judg- 
ment thereon;  it  not,  an  appellate  court 
win  not  consider  them.  Fant  v.  Miller,  17 
Grat.  187.  Objection  to  a  deposition,  on 
the  ground  of  a  witness'  incompetency, 
should  be  made  at  as  early  a  stage  as  pos- 
sible, so  as  to  give  the  adverse  party  time 
to  remove  or  supply  It.  So,  objections  tor 
any  Irregularity  should  be  brought  by  ex- 
ception duly  taken  to  the  attention  of  the 
court,  so  that  the  adverse  party  may, In  a 
proper  case,  have  the  opportunity  of  tak- 
ing it  over,  or  of  removing  the  objection 
by  proof.  It  cannot  be  made  for  the  first 
time  in  the  appellate  court.  The  evidence 
of  a  witness,  taken  In  answer  to  an  (Im 
proper)  leading  question,  ought  not,  on 
that  ground,  to  be  suppressed,  otherwise 
than  by  an  order  of  the  court,  made  be. 
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tore  the  heftrlng  of  the  caaae  on  motion  or 
petition  tor  ttaat  purpose,  and  founded  on 
an  exception  Indonsed  upon  the  deposi- 
tion, within  a  reasonable  time  from  the 
return  thereof,  and  founded,  moreover,  on 
an  objection  taken  at  the  time  of  the  ex- 
amination of  the  wltnefls,  if  the  party,  his 
agent,  or  attorney,  was  pretient.  Mc- 
Candlish  v.  Edioe,  8  Grat.  833.  Scandal- 
ous matter,  not  simply  impertinent,  is 
generally  thuH  suppressed,  and  after  refer- 
ence. But  we  all  know  what  an  amount 
of  evidence,  seemingly  unimportant  at  the 
.  hearing,  will  somehow  creep  into  deposi- 
tions. In  dealing  with  it,  practical  con- 
venience, and  the  dispatch  of  business,  re- 
quire that  the  circuit  court  should  have  a 
very  larRC  diticretion.  To  require  the 
court  below,  in  all.  cases,  to  take  excep- 
tions up,  and  deal  with  them  formally  and 
expreHRly,  one  by  one,  before  the  bearing, 
would  be  an  intolerable  burden.  In  con- 
tested chancery  causev,  in  which  a  large 
mass  of  depottltions  have  been  taken,  we 
encounter  exceptions  taken,  on  some 
ground,  at  every  page  or  two  on  matters, 
and  of  a  purport,  not  constituting  the 
weight  of  a  feather  for  or  h gainst  the 
conciuHion  reached  at  the  hearing.  In  cer- 
tain proper  cases,  which  the  court  readily 
understands  when  brought  to  Its  atten- 
tion. It  passes  upon  the  exception  express- 
ly, and  lu  advance.  But  as  a  general  rule, 
it  disposes  of. very  many  of  tliem  slieutly, 
and  Indirectly,  at  the  hearing.  Then,  If 
the  appellate  court  should  find  a  deposi- 
tion with  timely  exceptions,  yet  necessary 
to  jUHtily  the  decree,  it  sustains  the  excep- 
tions, and  reverses  the  decree.  The  court 
below  ought  not  to  be  required,  any  more 
than  can  be  helped,  to  decide  a  cause  piece- 
meal. Here,  the  ground  of  exceptions 
was.  In  the  main,  that  certain  questions 
and  answers  were,  as  to  matters  not  then, 
after  amendnieut  of  cross-bill, in  ISHue,  and 
therefore  Impertinent,  and  immaterial. 
They  were.  In  the  discretion  of  the  court, 
properly  left  to  be  passed  on  at  the  hear- 
ing, and  In  thus  passing  on  them  Inferen- 
tlally,  and  upon  the  question  of  compe- 
•  tency  on  another  point,  the  exceptant  re- 
ceives no  harm. 

We  come  now  to  the  controversy  involv- 
ing the  merits  of  the  case.  Did  the  court 
err  In  holding  that,  from  the  pleadings 
and  proofs,  the  case  Is  for  Charles  E.  Myl- 
luB,  holding  the  deed  of  trust  given  for 
Mrs.  Smlth'^debt  fraudulent  and  void,  as 
to Myllus' judgment  against  her  husband? 
It  was  the  duty  of  the  circuit  court  to  de- 
cide It,  and  its  decision  its  entitled  to 
weight.  The  facts  of  the  case  are  as  fol- 
lows: Mrs.  Smith's  maiden  name  was 
Sexton.  She  was  the  daughter  of  James 
Sexton  and  Luclnda,  bis  wife,  a  daughter 
of  Kbenezer  Leonard.  The  father  died  In 
1872;  the  mother  In  1873.  iler  grand- 
father,  Kbenezer  Leonard,  qualified  as  ad- 
ministrator of  her  father,  and  as  her 
guardian.  On  November  6,  1K79,  at  the 
age  of  19,  she  married  the  defendant  Floyd 
G.  Smith.  Considerable  property  from  her 
father's  estate  came  Into  the  hands  of  her 
guardian.  How  much  in  all,  we  are  not 
told ;  but  her  guardian  made  her  the  fol- 
lowingpaymentsjust  before  her  marriage: 
flUO.Slst  August,  1879;  f  40. 16th  Septem- 


ber, 1879;  and  f46.27,  80th  October,  1879; 
and  the  following  payments  shortly  after 
her  marriage:  fOUO,  2Utb  November,  1S79: 
f  1,602.63,  in  the  Loyal  Young  note,  2ad  De- 
cember, 1879;  and  $223.83,  28tb  June,  1880. 
She  loaned  this  money  and  note  to  her 
husband, as  follows:  fOOO, 26th November, 
1879;  fl,600.  Loyal  Young  note,  and  Inter- 
est, 28th  January,  18KU;  f  220,  20th  April, 
1880.  Theee  were  express  loans  made  to 
the  husband,  which  he  was  to  pay  back, 
and  they- were  set  down  at  the  time  by 
the  wife  in  a  small  account-book,  which 
she  kept  with  her  pocket-book  and  mon- 
ey. On  the  10th  of  February,  1883,  Floyd 
G.  Smith,  the  husband,  and  his  brother 
James  M.  Smith,  committed  a  trespass 
on  the  person  of  defendant  Charles  E.  Myl- 
luB,  for  which,  on  the  15th  day  of  Febru- 
ary, 1888,  Mylius  brought  suit  against  tbe 
two  brothem.  On  the  15th  February,  1883, 
Floyd  G.  Smith  executed  to  his  wife  his 
single  bill  of  that  date  for  f 2,423.50,  due 
one  day  after  date,  with  interest  from 
date;  and  on  the  same  day,  and  of  the 
same  date,  executed  to  Ebenezer  Leonard, 
trustee,  a  deed  of  trust  on  the  real  estate 
therein  mentioned  and  described,  to  secure 
the  payment  of  such  note  or  bond,  and, 
having  been  duty  acknowledged,  it  waa 
admitted  to  record  16th  February,  1883.  at 
7  o'clock  A.  u.  After  default  made,  the 
trustee  was,  ou  request  of  Mary  E.  Smith, 
tbe  beneficiary,  to  sell  in  tbe  mode  pre- 
scribed by  law.  The  Waugh  tract  of  six 
acres,  mentioned  in  the  deed  of  trust,  was 
conveyed  by  Jacob  Waugh  and  wife  to 
Floyd  G.  Smith,  by  deed  of  29th  January, 
18K0,  consideration  $600,  paid,  the  hus- 
band says,  out  of  money  borrowed  from 
the  wife;  but  she,  in  her  answer,  says  the 
loan  was  out  of  her  separate  estate,  but 
was  not  furnished  for  the  purpose  of  pur- 
chasing said  real  estate,  but  It  was  a  loan 
pure  and  simple,  and  for  no  trust,  to  use 
for  her  benefit.  Neither  does  the  husband 
Bay  any  purchase  was  made  In  trust  for 
her.  On  the  21st  February,  1880,  the  un- 
paid balance  of  $300  was  paid,  and  the 
vendor's  Hen  released.  The  Max  well  prop- 
erty, consisting  of  two  lots  in  the  town  of 
Buckhaunon,  mentioned  In  the  trust-deed, 
was,  for  the  sum  of  $550,  conveyed  by 
John  Maxwell  and  wife  to  Floyd  iQ.  Smith, 
by  deed  dated  IGth  or  6th  day  of  Decem- 
ber, 1880;  admitted  to  record  9th  Decem- 
ber, 1880.  The  Levi  Leonard  property,  be- 
ing lot  No.  34,  on  Locust  street.  In  the 
town  of  Buckhaunon,  mentioned  In  the 
deed  of  trust,  was,  by  deed  dated  15th  De- 
cember. 1882,  conveyed  by  Levi  Leonard 
and  wife  to  Floyd  G.  Smith;  acknowl- 
edged and  admitted  to  record  on  the  same 
day.  The  sum  of  $300  was  paid  in  hand; 
$200,  with  interest  from  date, to  be  paid  in 
oue  year,  and  $200,  tbe  residue,  to  be  paid, 
with  Interest,  In  two  years.  On  the  15th 
February,  1884,  Mary  E.  Smith,  the  wife, 
by  check  on  Buckhaunon  Bank  for  $214. 
paid  to, and  lifted  from,  Levi  Leonard,  the 
first  one  of  these  bonds  for  $200,  and  this 
one  is  made  an  exhibit.  To  make  this 
payment,  she  borrowed  tbe  money  frona 
John  E.  Smith,  her  father-in-law,  who  pat 
tbe  money  in  bank  to  her  credit;  and  she 
also  paid,  in  cash,  to  Levi  Leonard,  $30 
on    the   remaining   bond.    What  further 
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(acta.  If  any  there  are,  tending  to  throw 
light  on  the  suhject,  down  to  the  date  of 
the  jndKiuent,  do  not  appear.  On  the  16th 
day  oT  October,  1K87,  MyiluB  obtained 
Jadgment  against  Floyd  G.  Smith,  and  his 
brother,  JameH  L.,  for  f  3,200,  and  costB. 
Uylius  had  a  writ  of  O.  t&  issued,  which 
was  ineffectual,  Mary  E.  Smith,  the  wife, 
claimlnt;  the  personal  property  in  the 
dwelling-house  of  Floyd  G.  Smith.  A 
brother,  Georgfe  W.  Smith,  claimed  the 
property  in  the  marble-shop,  and  Post 
and  Hndkins  certain  notes, bonds,  and  ac- 
eoonts.  All  of  these  matters,  thongh  set 
out  in  the  cross-bill,  seem  to  have  dropped 
oat  of  the  controversy  after  that  bill  was 
amended. 

Then  followed  this  bill  by  Ebenezer  Leon- 
ard, trustee,  on  the  :i4th  October,  1887,  set- 
ting out  his  trust-deed ;  the  liens  of  Levi 
Leonard,  and  Ohartee  E.  Mylius,  as  the 
other  llenholdero ;  asking  the  direction  of 
the  court  in  theexecution  of  the  trust;  and 
that,  in  order  to  assail  them,  theliens,  with 
their  priorities,  might  be  ascertained  and 
fixed;  followed  by  the  cross-bill  of  Mylius, 
impeaching  the  trust-deed  as  fraudulent, 
and  the  decree  here  complained  of,  declar- 
ing; it  fraudulent  as  to  the  Judgment  of 
Mylius.  It  was  attempted  to  be  shown, 
on  behalf  of  Mr.  Mylius,  that  Mrs.  Smith's 
account-book  was  an  after-thought, 
trumped  up  for  the  occasion.  Charles  W. 
Newlon,  a  bank  clerk,  and  an  expert  in 
such  matters,  was  shown  the  account- 
book,  and  he  said  the  charges  bore  the  ap- 
pearance of  having  been  made  recently, 
"not  as  long  as  nine  years  ago;"  that 
Floyd  G.  Smith  had  considerable  amounts 
to  his  credit  in  bank,— in  the  year  1883.  92.- 
960;  in  1884,  $1,250;  in  1885,  $455;  In  1886, 
f200;  in  1887, 12th  October,  f  250,— but  the 
wife  had  none  except  that  already  men- 
tioned, Oncross-examination.heanswered 
Tariousquestions  as  to  the  character  of  ink, 
writing,  blotting, etc.,  which  1  donotdeem 
material.  Mrs.  Smith,  as  a  witness,  said 
the  money  was  a  loan ;  that  the  entries  in 
the  account-book  were  made  at  the  dates 
given  when  she  let  her  husband  have  the 
money.  Ployd  O.  Smith,  the  husband, 
■aid  be  borrowed  from  his  wife  the  money, 
and  the  Loyal  Young  bond,  which  he  col- 
lected, as  charged  in  her  account,  and  exe- 
cuted his  bond  to  her  therefor  mentluiied. 
in  the  deed  of  trust;  that  husawhls  wife's 
account-book  in  November,  1879,  and  often 
since,  and  knows  the  charges  were  made 
to  It  when  he  borrowed  the  money,  and 
the  Loyal  Young  bond,  and  he  knew  it  to 
be  the  balance  of  her  share  of  her  father's 
estate,  and  had,  as  yet,  paid  back  none  of 
It.  John  T.  Courtney,  who  was  frequent- 
ly at  the  house,  had,  in  January,  1883,  seen 
ber  account-book  in  which  she  made  these 
charges,  and  recognizes  this  as  the  book. 
John  A.  Hess  borrowed  money  of  Floyd 
Smith,  which  he  got  of  his  wife.  She  had 
this  account-book  and  her  pocket-book 
together,  but  he  did  not  see  her  write 
to  it.  Parley  V.  Pbillipps  was  at  their 
bouse  during  Christmas  holidays,  1882, 
when  Mrs.  Smith,  in  the  presence  of  her 
bnsband,  said  she  loaned  all  her  money 
Xty  Floyd.  The  witness  and  gone  to  school 
with  Mrs.  .Smith.  She  had  set  him  copies. 
Saw  her  write  often,  and  knew  her  writ- 


ing well.  Believed  the  account-book 
shown  to  him  to  be  in  her  hand  writing; 
and,  from  their  appearance,' that  the  en- 
tries were  made  at  their  date;  that  he  had 
some  experience  in  such  matters.  Ellen  M. 
Smith,  the  mother-in-law,  saw  Floyd  bor- 
row the  f  600,  and  saw  bis  wife  get  her  ac- 
count-book and  charge  It.  James  E. 
Smith,  a  brother-in-law,  had  seen  her  ac- 
count-book when  she  and  her  husoand 
first  went  to  housekeeping.  C.  O.  F.  Mc- 
Whorter,  clerk  of  the  county  court,  was 
an  expert,  and,  having  examined  the  en- 
tries, said  from  their  appearance  they 
may  have  been  made  at  their  respective 
dates,  and  that  they  were  all  written  by 
the  same  person.  John  A.  Hess,  clerk  of 
thecircnitcourt,  after  examining  the  book, 
said  the  entries  might  have  been  made  at 
their  respective  dates. 

"The  people  of  this  state.  In  the  spirit  of 
the  times,  and  by  the  highest  maulfesta- 
tlon  of  their  own  will,  required  the  legisla- 
ture to  pass  such  laws  aa  might  be  neces- 
sary to  protect  tlie  property  of  married 
women  from  the  debts,  liabilities,  and  con- 
trol of  their  husbands. "  Article  6,  §  49, 
Const.  W.  Va.  The  legislature,  among 
other  things,  bad  already  enacted  that 
the  real  and  personal  property  of  any  fe- 
male, who  may  hereafter  marry,  and 
which  she  shall  own  at  the  time  of  mar- 
riage, and  the  rents,  issues,  and  profits 
thereof,  shall  not  be  subject  to  the  dispos- 
al of  her  husband,  nor  liable  for  his  debts, 
and  shall  be  and  continue  ber  sole  and  sep- 
arate property,  as  If  she  were  a  single 
woman.  And  this  Is  still  our  law  on  the 
subject.  Section  2,  c.  66,  p.  605,  Code  W. 
Va.  In  this  case,  the  money  or  proi>eri:y 
belong:edto  the  wife  atthetimeof  her  mar- 
riage. It  came  to  her  froifl  her  father's 
estate,  and  was  paid  over  to  her  by  her 
guardian.  She  expressly  loaned  it  to  her 
husband,  charging  him  at  the  time,  in  her 
account-book  kept  with  ber  money,  with 
the  amount,  and  the  date,  and  as  a 
slight  clrcumstanlre  tending  to  show  that 
It  was  not  an  after-tliougiit,  trumped  up 
for  the  occasion,  she  made  a  mistake  of 
one  day  in  the  dite  of  the  item  of  fOOO, 
putting  it  25th  November,  1879.  when  it 
appears  thatshereceivedltfrom  berguard- 
lan  on  the  26th  of  November,  1879.  To 
my  mind,  there Isnoreasonubledoubt  that 
this  was  a  loan,  not  a  loan  to  be  Implied 
from  the  fact  that  she  handed  over  to  hira 
her  money,  but  an  express  loan.  In  which 
he  applied  to  borrow,  she  agreed  to  lend, 
handed  him  the  money,  and  at  the  same 
time  charged  him  with  It  in  her  account- 
book,  giving  date  and  amount.  The  only 
uncertain  feature  about  it  is  no  time  of 
payment  was  mentioned.  These  things 
are  proved  not  simply  by  husband  and 
wife,  or  by  the  hnsband's  mother  and 
brother,  but  the  evidence  of  Courtney, 
Hess,  and  Phllllpps,  tends  to  establish  the 
same  fact.  The  debt  did  not  run  on  for 
any  length  of  time,  but  within  three  years, 
and  before  it  was  barred,  the  husband  exe- 
cuted his  bond  for  the  amount,  and  the 
deed  of  trust  to  secure  it. 

The  bringing  of  the  suit  by  Mylius 
would  seem  to  have  been  the  occasion  of 
executing  the  bond  and  deed  of  trust  at 
that  time.    That  was  a  bait  for  assault 
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Rod  batteiy.  Floyd  O.  Smith  does  qot 
Mem  to  bare  then  owed  any  one  else  a 
liquidated  debt,  except  a  balance  of  par- 
cliase  money  to  Leri  Leonard,  secnred  by 
vendor's  lien  retained  on  the  face  of  the 
eonveyaiice.  He  paid  f  1,850  for  hiit  real 
estate,  but  we  are  not  told  what  it  is 
worth.    He  had  but  little  visible  personal 

f>roperty  beyond  what  was  exempt  from 
ery.  He  does  not  seem  to  have  owned 
any  other  real  estate,  but  to  have  bad 
considerable  sums  of  money ;  for  in  1883, 
the  same  year  in  which  lie  executed  the 
deed  of  trust,  he  had  $^,200  to  his  credit  in 
bank,  almost  enough  to  have  paid  oft  the 
debt  due  his  wife.  He  determined  to  se- 
cure his  wife's  debt  against  continsencies. 
He  was  then  under  a  liability  fordamages, 
which  four  years  after  were  assessed  at 
f  2,200.  It  is  fair  to  conclude  that  be  in- 
tended to  secure  his  wife  while  he  was  free 
from  .ordinary  debts,  and  tu  give  her  the 
preference,  as  far  as  that  property  was 
concerned,  over  any  damages  that  might 
be  found  against  him,  in  favor  of  My li us, 
who  bad  just  brought  his  suit.  -Suppose 
the  property  coming  to  her  by  the  death 
of  her  father  had  been  land  Instead  of 
money,  it  would  have  been  safe  from  her 
husband's  creditors,'  because  the  common 
law  secured  it  to  her.  Under  the  old  sys- 
tem, her  property  would  have  been  vest- 
ed, perhaps,  in  a  trust-deed  for  her  use. 
But  now,  a  married  woman  relying  on 
our  statute  is  almost  certain  to  lose  her 
personal  property.  This  is  due  in  good 
part,  no  doubt,  to  the  transitory  nature 
Of  that  kind  of  property,  to  tbp  relation 
of  husband  and  wife  so  easily  oppnlng  a 
door  to  fraud,  and  to  tbe  jealousy  with 
which  the  rights  of  honest  creditors  are 
watched,  who  are  induced  to  give  credit 
on  the  apparent  ownership  of  the  hus- 
band.- Tbe  statute  says  this  personal 
property  shall  be  and  continue  her  sole 
and  separate'  property,  as  If  she  were  a 
single  woman.  She  may  give  it  to  her  hus- 
band, if  she  sees  fit,  and,  in  dealing  with 
her  husband,  the  presumptions,  owing  to 
the  relation  between  them,  to  principles 
of  evidence,  and  the  principles  of  public 
policy,  would  seem  to  be  against  her 
where  his  creditors  are  concerned.  A  mere 
receipt  by  hira,  or  delivery  by  her,  fol- 
lowed by  his  mingling  It  with  his  means, 
or  using  it  in  his  business  for  years,  will  bu 
treated  as  a  gift,  not  a  loan ;  the  law  rais- 
ing no  implied  promise  such  as  it  would 
raise,  from  these  facts,  between  strangers. 
And  when,  In  after-years,  and  in  falling 
circumstauces,  the  husband  transfers  prop- 
erty, directly  or  Indirectly,  to  his  wife,  it 
Is  justly  regarded  with  suspicion ;  and,  un- 
less it  clearly  appears  that  It  was  entirely 
free  from  any  wrongful  intent  or  purpose 
to  withdraw  the  property  from  the  hus- 
band's creditors,  it  will  not  stand.  In 
such  transfers  to  tbe  wife,  or  to  another 
for  her  benefit,  there  is  a  presumption 
against  the  wife, In  favor  of  the  husband's 
creditors,  which  she  must  overcome  by 
affirmative  proof.  Maxwell  v.  Han- 
sbaw,  21  W.  Va.  405.  "Our  decisions  are 
rigid,  it  must  be  admitted,  but,  on  tbe 
whole,  are  right,  and  promotive  of  the 
highest  good  faitb  between  debtor  and 
creditor,    and   should   not   be   relaxed." 


Brannon,  J.,  delivering  opinion  of  tbe 
court,  In  Bank  ▼.  Atkinson,  82  W.  Va.  208, 
214,  9  S.  E.  Rep.  175;  Maybew  v.  Gark,  88 
W.  Va.  887, 10  S.  E.  Rep.  785.  The  case 
here  made  on  the  part  of  the  wife  falfllls 
nil  these  requirements.  There  is  no  room, 
so  far  as  I  can  see,  for  any  reasonable  sus- 
picion as  to  any  element  essential  to  her 
right  to  have  her  debt  paid  to  her  out  at 
the  property  charged  with  its  payment. 
That  this  $2,420  belonged  to  tbe  wife  at 
the  date  of  her  marriage  is  not  ques- 
tioned. That  she  made  an  express  loan 
of  it  to  her  husband,  charging  the  items 
at  the  time  in  her  account-book,  and  h« 
an  express  promise,  made  at  the  time,  to 
return  it,  is  made  to  appear  beyond  all 
reasonable  doubt.  That  it  was  an  honest 
debt.  Justly  due,  and  secnred  by  deed  of 
trust,  and  not  a  previous  gift,  express  or 
implied,  trumped  up  as  a  loan  for  the  oc- 
casion, clearly  appears  from  the  evidence. 
All  that  can  be  said  against  it  is  it  was 
prderred  as  against  the  liability  for  dam- 
ages then  sued  for.  But  we  have  no  bank- 
rupt law,  Insolvent  and  assignment  law, 
or  any  law  or  decision,  taking  away  sncb 
i*ight  to  givean  honest  preference  toa  Just 
debt;  but  the  right  to  give  such  prefer- 
ence has  been  recognised  by  a  current  of 
binding  decisions,  running  back  through 
two  generations.  McCullough  v.  Sora- 
mervllle,  8  Leigh,  415;  Bank  v.  Atkinson, 
82  W.  Va.  203.  0  8.  E.  Rep.  175.  In  this 
deed  of  trust,  there  Is  no  fraud  In  fact,  no 
benefit  to  the  debtor,  no  harm  to  the 
creditor,  other  than  such  delay  as  the 
statute  itself  prescribes  in  such  cases. 
And,  if  it  may  be  made  to  redound  indi- 
rectly to  the  advantage  of  the  husband, 
that  is  due  to  the  fact  that  his  wife  is  tbe 
preferred  creditor,  and  to  our  law,  wUch 
says:  "Her  real  and  personal  property 
sball  not  be  subject  to  tbe  disposal  of  her 
husband,  nor  be  liable  for  his  debts,  [and] 
shall  be  and  continue  her  sole  and  sepa- 
rate property,  as  if  she  were  a  siuRle 
woman."  See  Metsker  v.  Bunebrake,  108 
U.  8.  66,  2  Sup:  Ct.  Rep.  351,  and  Bank  r, 
Tavener,  13U  Mass.  407.  The  deed  of  trust 
being  valid,  the  right  of  Mrs.  Smith  to  be 
subrogated  to  Levi  Leonard's  vendor'H 
lien,  as  to  the  bond  paid  and  lifted  by  her 
to  protect  her  trust  lien,  followu,  there 
being  no  contravening  equity.  The  lien- 
holders,  as  here  ascertained,  and  others, 
if  any,  should  be  convened,  and  theca'use 
carried  on  to  Its  conclusion  accordlntc 
to  the  rules  of  practice  In  such  cases.  Be- 
versed  and  remanded. 

LccAS,   P.,   and    English,   J.,    concur. 
Brannon,  J.,  absent. 


(S4  W.  V».  MI) 

Jackson  v.  Kittle  et  ai. 

ISumtmie  Court  of  Appeal!  of  Wett  Virginia. 
Nov.  88.1890.) 

QciKTiiro  TtTLB— Tax-Salb — Deed — SaxsirF's 
Return — Conbtboction  of  Btatuts. 
1.  Aa  a  general  rule,  a  party  cannot  maintain 
a  salt  to  remove  a  cloud  or  a  bill  quia  Mmet  who 
haa  no  other  interest  tban  that  be  has  sold  the 
pronerty  with  a  covenant  of  general  warranty; 
but,'  in  a  case  where  evidence  is  aboat  to  be  lost, 
or  the  party's  inertia  would  result  in  the  perfeot- 
ing  of  an  adverse  title,  he  is  not  bound  to  lie  by, 
but  may  bring  his  bill  of  quia  timet. 
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S.  The  law  requires  the  sheriff  to  append  to 
his  retom  of  sales  of  delinquent  lands  a  pre- 
•eribed  affidavit.  If  he  Mnit  to  do  so,  w  omit 
from  such  affidavit  a  material  or  snhatantlal  por- 
tion of  it  as  so  prescribed,  the  cleric  should  noi 
make  the  purobasar  a  deed ;  and,  if  the  objection 
is  interposed  before  the  deed  Is  made,  the  sala 
should  be  set  aside. 

S.  A  statute  ought  to  be  construed  as  a  whole, 
and  each  section  shoold  be  so  construed  that,  it 
possible,  no  clause,  sentence,  or  word  should  be 
superfluous,  void,  or  Insignifloant;  and  where  a 
general  Intention  is  expressed,  and  the  act  also 
expresses  a  particular  intention,  incompatible 
witii  the  general  intention,  the  particular  inten- 
tion will  be  regarded  as  an  exception,  and  will 
pi«valL 

ISylUOnu  bu  the  Court) 

Appeal  and  Bapersedeaa  from  circuit 
eoTirt,  Randolph  county. 

A.  M.  Pouadatooe  and  L.  D.  Strader,  for 
appellant,    traak  Woods,  tor  appellee. 

LtTCAB.  P.  This  suit  wks  originated  by 
a  bill  filed  by  Minter  A.  Jackson  atralnst 
James  D.  Wilson,  clerk  of  the  county 
court  of  Randolph  county,  Leiand  Kittle, 
the  purchnaer,  and  John  S.  Fisher,  the 
former  owner,  of  a  tract  of  1,876  acres, 
which  was  sold  by  the  sheriff  at  a  sale  of 
delinquent  lands  on  the  27th  of  November, 
1887,  or,  as  the  bill  alleges,  on  the  38th  of 
said  month.  In  pursuance  of  a  decree  of 
the  circuit  court  of  Upshur  county  ren- 
dered in  certain  suits  in  equity  pending 
and  heard  together,  C.  C.  Higglnbotham 
and  G.  M.  Fleming,  commissioners,  sold 
to  the  plaintiff  a  certain  tract  of  1,876 
acres  of  land  situate  In  Kandulpb  county, 
and  by  a  decree  of  the  circuit  court  of  Up- 
shur county  pronounced  in  said  causes  on 
the  I4tb  day  of  October,  1886,  the  said  Male 
was  confirmed,  and  the  said  commission- 
ers were  dirscted  to  convey  said  tract  of 
land  to  the  plaintiff.  At  a  sale  of  delin- 
quent lands  made  by  the  sheriff  of  Ran- 
dolph county  on  the  28th  day  of  Novem- 
ber, 1887,  890  acres  of  said  tract  of  land 
were  sold  to  one  Leiand  Kittle forthe  non- 
payment of  taxes  charged  thereon  for  the 
year  1885  in  the  name  of  John  S.  Fisher, 
the  owner  thereof,  before  the  said  sale  by 
the  commissioners;  and  berore  said  Le- 
iand Kittle  obtained  a  deed  forthe  land  so 
purchased  by  him,  to-wit,  on  the  28th  day 
of  February,  1889,  the  plaintiff  presen  ted  his 
bill  In  equity  against  Leiand  Kittle,  John 
S.  Fisher,  and  James  D.  Wilson,  clerk  of 
the  county  court  of  said  county  of  Ran- 
dolph, to  the  Honorable  W.  G.  Ben.nett, 
tndge  of. the  eleventh  judicial  circuit  of 
West  Virginia,  and  obtained  an  injunction 
Inhibiting  said  clerk  of  the  county  court 
from  making  a  deed  to  said  Kittle,  etc. ; 
and  thereupon,  on  the  1st  day  of  March, 
1889.  the  plaintiff  tiled  said  bill  In  the  clerk's 
office  of  the  circnit  court  of  said  county  of 
Randolph,  gave  the  bond  required  by  said 
Injunction  order,  obtained  process  on  de- 
fendants to  answer  said  bill,  and  matured 
tbesameforhearing.  Thegeneral  objectof 
said  bill  was  tosetuHidethesaleof  890  acres 
of  the  said  tract  of  landsomadeby  thesher- 
Iff  of  Randolph  county  to  the  said  Kittle 
for  irregularities,  defects,  and  omissions  In 
the  proceedings  by  which  the  said  sale 
was  made  and  after  the  sale.  At  the 
May  rules,  1889,  in  the  clerk's  office  of  the 
eircalt  court  of  Randolph  county,  the  de- 


fendant Leiand  Kittle  appeared,  entered 
his  demurrer  to  said  bill,  and  filed  bis  sep- 
arate answer  thereto,  and  thereafter 
both  the  plaintiff  and  the  said  Kittle 
took  and  filed  depositions  in  the  cause. 
By  deed  bearing  date  on  the  18th  day  of 
February,  1887,  the  plaintiff  sold  and  un- 
dertook to  convey  the  said  tract  of  1,876 
acres  of  land  to  the  Welsh  Land  Associa- 
tion, John  B.  Lodwlck,  president,  and  W. 
R.  Thomas,  secretary,  and  retained  a 
vendor's  lien  on  the  face  of  said  deed  to 
secure  the  payment  of  the  unpaid  pur- 
chase money  due  plaintiff;  and  for  fear 
that  It  might  be  beld  that  they,  as  well 
as  other  parties,  to  whom  said  John  B. 
Lodwlck  afterwards  undertook  to  convey 
certain  parcels  of  said  tract  of  land  by 
deeds,  were  necessary  parties  to  said  snit, 
the  plaintiff,  on  the  27tb  day  of  Septem- 
ber, 1889,  in  the  circuit  court  of  Randolph 
county,  filed  his  amended  and  supple- 
mental bill  to  his  original  bill,  by  which 
he  sought  to  make  new  parties  defend- 
ants to  said  cause,  and  alleged  some 
newly -discovered  grounds,  as  be  thought, 
for  setting  aside  said  tax-sale,  and  there- 
upon moved  the  said  circuitcourtfor leave 
to  remand  said  amended  and  sapple- 
mental  bill  to  rules,  for  the  purpose  of  su- 
ing out  process  against  the  defendants 
therein  named,  and  mature  the  same  for 
bearing,  to  which  the  defendant  Leiand 
Kittle,  by  counsel,  objected,  and  the 
court  sustained  said  objection  and  re- 
fused to  remand  said  amended  and  supple- 
mental bill  to  rules  for  the  purpose 
aforesaid.  On  said  last-named  day,  the 
defendant  Leiand  Kittle  entered  his  de- 
murrer, in  writing,  to  the  said  original 
and  amended  and  supplemental  bills,  and 
filed  his  separate  answer  to  the  amended 
and  supplemental  bill,  and  moved  the 
court  to  dipsolve  the  injunction  thereto- 
fore awarded  In  said  cause;  and  there- 
upon the  court  heard  the  cause  upon  the 
pleadings,  proofs,  and  motion  to  dissolve 
the  Injunction,  and,  after  considering  the 
same,  overruled  the  demurrer,  dissolved 
the  injunction,  and  dismissed  the  bills, 
with  costs  to  the  defendant  Leiand  Kittle. 
The  object  of  the  suit  is  to  remove  a  cloud 
from  the  title  of  the  tract  in  question  by 
enjoining  and  restraining  the  purchaser  at 
the  tax-sale  from  obtaining  his  deed,  and 
by  setting  aside,  annulling,  and  declaring 
void  said  sale. 

There  can  be  no  donbt  that  a  court  of 
equity  has  authority  to  remove  a  cloud 
from  the-  title  to  realty  by  setting  aside 
tax-deeds  and  tax-sales,  under  proper  cir- 
cumstances. The  exercise  of  the  jurisdic- 
tion, however,  depends  mainly  upon  two 
conditions,— the  plaintiff  must  have  a 
sufficient  interest  in  the  subject-matter, 
and  the  remedy  at  law  must  be  Inade- 
quate. Simpson  V.  Edmiston,  23  W.  Va. 
675;  3  Pom.  £q.  Jnr.  §  1899.  with  notes; 
Blackw.Tax  Titles, c.  34;  Bar r  v.Clayton. 
29  W.  Va.  256,  11  S.  E.  Rep.  899.  In  the 
case  last  cited,  fBarr  v.  Clayton,)  the 
owner  had  sold  all  of  her  Interest,  retain- 
ing a  Hen  for  the  purchase  money,  and 
had  subsequently  died.  The  suit  was  in- 
stituted by  her  heirs,  and  her  personal 
representative  was  no  party,  and  It  was 
held  the  heirs  had  no  sufficient  interest  to 
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enable  tbem  to  maintain  the  salt.  In  the 
present  case  the  plaintiff,  when  be  Instl- 
toted  tale  suit,  bad  sold  the  land  In  cuntro- 
Tersy,  althongh  he  had  not  at  the  time  of 
sale  any  deed  himself,  and  his  deed  would 
pass  nothing  but  his  equitable  title,  to- 
gether with  a  right  to  demand  a  deed. 
In  his  conveyance  to  the  Welsh  Land  As- 
sociation, be  reserved  a  vendor's  Hen,  and 
covenanted  to  warrant  generally  the  title. 
It  appears  further  that  he  subsequently 
acquired  the  legal  title,  and  also  tbat  he 
released  his  lien  for  the  purchase  money. 
These  facts  are  Introduced  into  the  case 
by  amended  and  supplemental  bill,  and 
the  answer  thereto. 

The  firat  question  in  the  case  is  whether 
the  complainant  bad  such  an  interest  In 
the  subject  of  controversy  as  would  au- 
thorize htm  to  maliittiin  suit.  If  he  had, 
the  jurisdiction  of  chancer.v  to  entertain 
bis  bill  to  remove  a  cloud  is  quite  clear, 
because,  having  only  an  equitable  title, 
.and  there  being  no  adversary  possession, 
It  is  obvious  that  he  had  no  adequate  rem- 
edy at  law.  The  only  interest  which  he 
bad  in  the  premises  wns  that  he  had  con- 
veyed them  with  a  covenant  of  general 
warranty.  In  the  case  of  BlHsell  v.  Kel- 
logg, 60  Barb.  617,  it  was  held  tbat  "a 
party  cannot  maintain  an  action  tu  re- 
move a  cloud '  upon  the  title  to  land  in 
which  be  has  no  interest  upon  the  sole 
ground  tbat  he  has  warranted  the  title. " 
In  the  opinion  of  the  court  it  Is  said:  "We 
have  i>een  referred  to  no  authority,  and 
have  discovi>red  none,  giving  countenance 
to  the  idea  that  a  party  can  maintain  a 
suit  to  remove  a  cloud  upon  the  title  to 
land  in  which  be  has  no  Interest,  and  up- 
on the  sole  ground  that  he  has  warranted 
the  title;  and  we  do  not  think  such  an 
action  can  he  maintained.  Equity  inter- 
feres to  remove  clouds  upon  title  because 
they  embarrass  the  owner  of  the  property 
clouded,  and  tend  to  Impede  his  free  sale 
and  disposition  of  it.  A  cloud  upon  title 
Is  a  title  oriucumbrance,  apparently  valid, 
but  in  fact  invalid.  A  party  whose  only 
Interest  Is  that  he  has  given  a  covenant  of 
warranty  cannot  he  embarrassed  or  in- 
convenienced by  the  existence  of  a  cloud. 
He  can  only  be  called  upon  on  his  cove- 
nant of  warranty  where  there  has  been 
an  eviction  under  valid  and  paramount 
title."  This'  reasoning  seems  quite  clear 
and  conclusive  so  far  as  it  goes,  but 
the  opinion  is  qualified,  as  it  proceeds,  by 
tacitly  admlttiug  that  there  are  excep- 
tions. If  the  present  were  a  case  in  which 
a  tax-deed  had  been  actually  executed  and 
delivered,  and  the  object  were  to  set  it 
aside,  we  might  wHl  hcnitate  to  do  so  at 
the  instance  of  one  who  had  no  other  in- 
terest than  his  general  warranty  of  title. 
But  in  this  case  no  actual  deed  had  been 
made,  and  the  object  was  to  lnteri)OBe  be- 
tween the  tax-sale  and  the  execution  of 
the  deed,  and  to  prevent  the  latter.  Our 
Code  cures  certain  Irregularities,  if  not 
taken  advantage  of  before  the  execution 
of  the  deed,  but  which  might  nevertheless 
in  validate  the  tax-sale,if  so  taken  advan- 
tage of  before  the  clerk  consummates  the 
transaction  by  giving  the  purchaser  bis 
deed.  For  example,  it  Is  provided  In  sec- 
Uou  26,0.  81,  p.  22U.  Code  1887,  tbat  "no 


irregularity,  error,  or  mistake  in  the  de- 
linquent list,  or  the  return  thsrfof,  or  in 
the  affidavit  thereto,  or  in  the  list  of  sales 
filed  with  the  county  court,  or  in  the  affi- 
davit thereto,  or  in  the  recordation  of 
such  list  or  affidavit  as  to  the  manner  of 
laying  oO  any  real  estate  so  sold,  or  In  the 
plat,  description,  or  report  thereof,  made 
by  the  surveyor,  or  other  person,  shall, 
after  the  deed  Is  made,  invalidate  or  affect 
the  sale  or  deed. "  The  question,  therefore, 
is,  where  such  defects  as  are  cured  by  the 
making  of  the  deed  have  characterized  the 
sale,  whether  one  who  has  warranted  gen- 
erally the  title  is  compelled  to  lie  by  and 
suffer  himself  to  be  placed  In  a  worse  posi- 
tion. I  think  the  case  analogous  to  one 
where  the  evidence  Is  about  to  be  lost.  In 
such  case  I  do  not  think  the  vendor 
whose  inertia  would  result  in  perfecting  a 
title  which  would  oust  bis  vendee  Is  com- 
pelled to  lie  by  and  thus  most  materially 
impair,  or  suffer  to  be  destroyed,  his  de- 
fense of  the  title,  in  case  bis  vendor  notify 
him  to  defend,  or  his  own  defense  in  an  ac- 
tion on  his  covenant  of  warranty.  For 
these  reasons,!  think  the  plaintiff  had  suf- 
ficient interest  to  maintain  his  bill,  and 
the  demurrer  was  properly  overruled. 

I  come  now  to  consider  the  Irregularities 
in  the  tax-sale  which  it  is  claimed  invali- 
dated it,  and  justified  the  interposition  of 
the  court  of  chancery.  There  is  no  ques- 
tion of  a  right  to  redeem  Involved  here, 
since  it  Is  admitted  on  all  hands  that  the 
year  within  which  redemption  was  au- 
thorized by  law  had  long  expired  when 
suit  was  instituted.  So  also  the  tender 
made  on  the  2d  of  January,  1HSS^,  was  be- 
yond the  limit  of  time  fixed  by  law.  The 
irregularities  In  tho  proceedings  attending 
the  sale  are  claimed  to  have  been  the  fol- 
lowing: (1)  Tbat,  prior  to  said  suleot 
laud,  said  sheriff  did  not  post  one  of  the 
copies  of  the  list  of  said  delinquent  lands 
received  from  the  auditor  on  the  front 
door  of  the  court-house  of  said  county  of 
Randolph,  with  a  notice  appended  there- 
to, nor  did  any  other  person  post  said  list 
and  notice  on  said  front  door.  (2|  The 
caption  of  said  list  is  not  in  compliance 
with  section  12  of  chapter  31  of  the  Code 
of  1887,  as  it  should  be.  (3)  The  oath  of 
said  sheriff  of  Randolph  county  is  not  in 
compliance  with  section  18  of  said  chapter 
of  Code,  as  It  fails  to  show  the  list  of  real 
estate  redeemed,  and  the  names  of  the  per- 
sons who  redeemed  the  same,  and  fails  to 
show  that  said  sheriff  was  never  at  any 
time  directly  or  Indirectly  Interested  in  tbe 
purchase  of  said  real  estate.  (4)  That  said 
list  does  not  leave  therein  a  column  for 
amount  of  school-district  and  independent 
school-district  taxes,  etc.,  as  the  law  re- 
quires. (5)  i^ald  sheriff's  affidavit  Is  not 
in  form  or  effect  as  required  by  tbe  stat- 
ute, for  the  reason  that,  in  addition  to  tbe 
defects  hereinbefore  set  forth,  it  fails  to  set 
forth  that  said  list  contains  a  true  ac- 
count of  all  the  real  estate  within  hia 
county  which  had  been  sold  by  him,  said 
sheriff.  (6)  No  list  of  redemptions  was 
made.  (7)  No  local  descriptions  of  lands 
sold  are  given  In  the  list  so  published. 

In  regard  to  the  first  objection.  It  is  suffi- 
cient to  say  that  the  evidence  doesnotsus* 
tain  the  omission  as  alleged. 
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So  also.  In  regard  to  the  second  cbarse, 
the  caption  of  the  delinquent  list  was  aub- 
atantially  in  the  form  by  law  prescribed.  - 

As  to  the  third  alleged  irregularity,  there 
Is  exhibited  with  the  answer  of  the  defend- 
ant a  "list  of  real  estate  In  the  county  of 
Randolph  redeemed  irom  the  sheriB  prior 
to  thedate  uf  sale  id  the  month  or  months 
of  October  und  November,  1887,  by  pay- 
ment to  him  of  delinquent  taxes  due  there- 
on, for  the  years  1885  and  1888,"  and  the 
oath  of  the  sberilT  appended  thereto  seems 
to  be  animportant  so  far  as  regards  lauds 
re  leemed.    See  Code  1887,  c.  81,  §  19. 

The  fourth  objection  doen  not  seem  to  be 
sustained  by  the  record,  evidence,  and  ex- 
hibits. 

The  fifth  objection  is  that  the  sheriff's 
atHdavit  to  his  list  of  lands  sold  as.  delin- 
quent lands  is  not  in  form  or  effect  as  re- 
quired by  statute.  The  form  required  by 
the  statute  (see  chapter  31,  §§  12, 13,  Code 
1887)  is  that  "I,  A.  B.,  sheriff,'.' etc.,  "do 
swear," etc..  "and  that  I  am  not  now, 
nor  have  I  at  any  time  bees,  directly  or 
indirectly  interested  in  the  purchase  of 
any  of  said  real  estate,  so  help  me  God. " 
In  the  athdavit  objected  to  in  this  case, 
the  words  which  I  have  italicized  In  the 
prescribed  affidavit  were  omitted,  and  the 
sheriff  has  sworn  that  he  is  not  interested 
Id  the  purchase  of  the  lands  sold  by  him, 
but  fails  to  swear  that  he  has  not  at  any 
time  been  so  interested.  So  far  as  -this 
affidavit  goes,  he  might  have  been  inter- 
ested at  the  time  of  sale,  and  the  affidavit 
still  be  true.  It  Is  evldt-ntiy  neither  in 
form  nor  substance  the  affidavit  required 
by  law.  If  there  were  any  doubt  upon 
this  Butiject,  it  would  be  removed  by  the 
fact  that  the  affidavit  Is  in  the  old  form 
prescribed  by  the  Acts  of  1873-73,  and 
1882,  while  the  act  that  was  passed  Feb- 
ruary 5, 1S87,  and  went  into  effect  May  6th 
of  the  same  year,  abolished  the  old  affida- 
vit, and  substituted  the  new  by  an  amend- 
ment. To  say  that  the  amendment  was 
not  material  or  substantial  would  be  to 
impeach  the  intelligence  of  the  legislature. 
Compare  section  13,  c.  5,  p.  8,  Acts  1887, 
with  same  section  of  chapter  130,  p.  393, 
Acts  1882.  It  is  such  a  defective  execution 
of  the  demand  and  intention  of  the  amend- 
ed statute  as  to  amount  to  no  affidavit  at 
all,  and  we  may  discuss  the  importance 
of  the  omission  as  if  the  sheriff  had  ap- 
pended no  affidavit  whatever  to  his  list  of 
sales.  Our  statute  provides:  "And  no  Ir- 
regularity, error,  or  mistake  in  the  delin- 
quent list,  or  the  return  thereof,  or  In  the 
affidavit  thereto,  or  in  the  recordation 
of  such  list  or  affidavit,  or  as  to  the 
manner  of  laying  off  any  real  estate  so 
sold,  or  in  the  plat,  description,  or  report 
thereof,  made  by  the  surveyor  or  other 
person,  shall,  after  the  deed  is  made,  in- 
validate or  affect  the  sale  or  deed. "  Code, 
p.  220,  t.  81,  §  25.  All  of  the  defect^  in  the 
return  of  sales  by  the  officer  mentioned  In 
this  section  had  been  held  fatal  in  the 
courts  of  this  state  or  other  states  to  the 
validity  of  the  tax-sale.  Thus,  In  Jones 
V.  Wis,  18  W.  Va.  7(&,  It  is  said :  "Now,  if 
there  are  omitted  .from  the  list  some  of 
the  positive  requirements  of  the  statute, 
can  it  be  called  a  mere  irregularity  which 
will  not  affect  the  sale?    To  say  that  the 


legislature  has  enacted  that  certain  pro- 
ceedings are  necessary  to  the  sale  of  real 
estate  for  taxes,  aud  at  the  same  time  to 
say  that  the  omission  of  any  of  such  pro- 
ceedings is  mere  Irregularity,  Is  absurd. 
If  cuiy  of  such  proceedings  may  be  omit- 
ted, why  not  all?  How  can  we  say  which 
is  material,  and  which  is  not?  The  legis- 
lature prescribes  the  rule,  not  the  courts; 
and  we  must  regard  all  the  requirements 
of  the  statute  alike  essential."  See,  also, 
Dequasle  v.  Harris,  16  W.  Va.  360. 
Again,  in  McCalllster  v.  Cottrille,  24  W.  Va. 
173,  it  was  decided  that  "it  is  the  ufflclal 
duty  of  the  clerk  of  the  county  court  to 
note  in  his  office  the  day  on  which  the 
Bberitt  returned  his  list  of  the  sales  of 
lands  sold  for  delinquent  taxes;  and  If  he 
fails  to  make  such  note,  or  bif  office  shows 
that  snch  list  was  not  returned  and  filed 
therein  for  more  than  ten  days  after  the 
completion  of  snch  sales,  this,  in  either 
case,  is  such  an  omission  and  Irregularity 
as  materially  to  prejudfce  the  rights  of 
the  owner  of  land  sold  at  such  sale,  and 
therefore  vitiates  any  deed  made  to  a  pur- 
chaser of  the  land  by  said  clerk  or  a  com- 
missioner appointed  for  that  purpose." 
In  the  same  case,  on  page  176,  it  is  said : 
"The  affidavit  uf  the  sheriB  Is  an  essential 
part  of  his  report. "  See,  also.  Barton  v. 
Gilchrist,  19  W.  Va.  223.  In  Simpson  v. 
Edmlston,  23  W.Va.  (>75,  it  was  lield  that 
the  omission  by  the  clerk  of  the  county 
court  tonotcin  hisofflce  the  day  on  which 
the  SheriB  returns  to  his  office  the  list  of 
lands  sold  for  delinquent  taxes  Is  good 
ground  to  set  aside  the  tax-deed  as  In- 
valid. In  his  work  on  Tax  Titles,  Mr. 
Black  well  says:  "  Where  the  law  reqnlres 
the  officer  who  made  the  sale  to  return  a 
history  of  his  proceedings,  it  must  be  done 
at  the  time  and  in  the  manner  prescribed, 
or  the  sale  is  Invalid.  The  return  must 
show  the  description  of  the  land,  the  name 
of  the  purchaser,  the  time  of  the  sale,  and 
all  other  particulars  connected  with  it, 
which  the  law  requires."  Black w.  Tax 
Titles,  304. 

Now,  the  legislature  must  be  presumed 
to  have  known  the  law  when  they  passed 
the  curative  act  of  1882,  which  we  are  now 
considering,  (see  Acts  of  the  Legislature, 
1882,  p.  401,  c.  130,  §  25;)  and  the  fact  that 
they  expressly  limit  its  remedial  efficacy 
to  the  period  after  the  purchaser  shall 
have  obtained  his  deed  renders  It  certain 
that  they  did  not  mean  to  prevent  the 
ownerfrom  availing  himself  of  these  errors 
and  irregularities  as  against  the  equitable 
title  of  the  purchaser  before  bis  deed  Is 
obtained.  The  clerk  has  no  power  to 
make  a  deed  unless  the  sale  has  been  per- 
fectly fair,  and  the  record  evidence  to  him 
of  that  fact  is  the  affidavit  of  the  sheriB  to 
the  return  of  sales,  and,  if  this  is  wanting, 
the  clerk  can  be  restrained  by  injunction 
from  making  the  deed.  I  have  not  over- 
looked the verycomprehenslve  clause  with 
which  the  section  (25,  c.  31,  Code)  con- 
cludes, which  is  as  follows:  "Buthosale 
or  deed  of  any  such  real  estate  under  the 
provision  of  this  chapter  shall  be  set  aside, 
or  in  any  manner  aBected,  by  reason  ol 
the  failure  of  any  officer  mentioned  in  this 
chapter  to  do  or  perform  any  act  or  duty 
herein  re<iuired  to  be  done  or  performed 
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by  bim  after  each  sale  to  made,  or  by  ille- 
gal ordetectlTepertorinaDce,  or  attempt  at 
the  performance,  of  any  sach  act  or  duty 
after  such  sale,  or  by  reason  of  the  conrey- 
ance  by  the  deed  hereinbefore  mentioned 
and  prescribed  of  a  less  quantity  of  real  es- 
tate than  that  men  tloned  in  the  lists  of  sales 
made  out  and  returned  as  provided  in  the 
twelfth,  thirteenth,  and  fourteenth  sec- 
tions of  this  chapter,  if  the  real  estate  so 
conveyed  by  such  deed  be  in  fact  the  same 
which  was  sold  as  delinquent."  If  tbls 
concluding  paraeraph  is  to  be  given  the 
force  of  a  sweeping  indemnity  against  all 
defects  In  the  return  of  the  officer  mak- 
ing the  sale,  then  the  preceding  para- 
graph, which  I  have  quoted,  would  be  en- 
tirely useless  or  repugnant.  Such  a  con- 
struction will  be  avoided  If  posaible.  Con- 
flict and  repugnance  In  statutes  should  al- 
ways be  avoided  by  construction,  if  possi- 
ble. Indeed,  a.  statute  ought,  upon  the 
whole,  to  be  so  construed  that,  if  it  can  be 
prevented,  no  clause,  sentence,  or  word 
should  be  superfluous,  void,  or  insignifi- 
cant. Where  a  general  Intention  is  ex- 
pressed, and  the  act  also  expresses  a  par- 
ticular intention  incompatible  with  the 
general  intention,  the  particular  intention 
will  be  regarded  as  an  exception,  and 
will  prevail.  Dwar.  St.  X9  Law  Lib.)  658. 
By  applying  these  principles  to  the  section 
we  are  discussing,  and  construing  the  con- 
cluding sentence,  quoted  above,  as  refer- 
ring to  attacks  upon  the  deed,  or  upon  the 
sale  after  the  deed  is  made,  all  conflict  will 
be  avoided,  and  the  remedial  effect  of  the 
statute  not  materially  diminished.  Inas- 
much, however,  as  the  complainant  be- 
low has  offered  to  pay  to  the  defendant 
Kittle  the  same  amount  which  he  would 
owe  were  this  a  case  for  redemption,  I 
think  he  should  comply  with  that  offer, 
and,  upon  his  doing  so,  the  tax-sale 
should  beset  aside,  and  the  injunction  per- 
petuated. For  these  reasons,  the  decree 
rendered  by  the  circuit  court  of  fiondolph 
county  must  be  reversed,  and  the  cause 
remanded. 

Enolisb   and     Bbannon,   JJ.,    concur. 
Holt,  J.,  absent. 


(34  W.  Va.  326)  • 

CODNTT  CoDBT  V.  Armbtroito,  Judge,  et  aJ. 

(Supreme  Cmart  of  Appeals  qf  West  Virginia. 
Deo.  6,  1890.) 

Bbidom  —  Chxngb  or  Location  —  Rioht  or  Ap- 

FBAI.. 

1.  Citizens  and  tax-payers  merely  as  such, 
having  no  special  property  or  interest  to  be  af- 
fected, save  in  common  with  all  other  citizens 
and  taxpayers,  cannot  become  parties  to  a  pro- 
ceeding oy  a  county  court  to  alter  the  location 
of  and  rebuild  a  county  bridge,  and  cannot  sus- 
tain an  appeal  to  review  snoh  proceeding  under 
section  47,  o.  89,  Code  1887. 

2.  A  circuit  court  cannot  entertain  an  appeal 
obtained  in  such  case  by  such  citizens  and  tax- 
payers, and  a  writ  of  prohibition  will  go  to  pro- 
hibit such  court  from  entertaining  such  an  ap- 
peal. 

3.  To  prosecute  an  appeal  under  said  section 
47,  a  person  mast  have  such  interest  to  be  affect- 
ed as  will  enable  it  to  be  said  that  he  is  ag- 
grieved by  the  proceeding  complained  of. 

(SylUUnu  by  the  Court.) 

Petition  for  writ  of  prohibition. 


J.  B.  Jackson,  Van  Winkle  A  Ambler, 
and  Joba  4.  Uutebinson.  for  petltionefB. 
J.  M.  Jackson,  for  respondents. 

Bbannon,  J.  This  is  an  application  to 
this  court  from  the  county  court  of  Wood 
county  for  a  writ  of  .prohibition  to  pro- 
hibit the  Honorable  V.  S.  Armbtronq, 
Judge  of  the  sixth  circuit,  and  the  circuit 
court  of  Wood  county,  and  Hon.  Arthur 
I.  Boreman,  its  Judge,  and  Calvin  Camp- 
bell and  other  persons,  from  proceeding 
further  with  a  certain  appeal  and  super- 
sedeas granted  by  the  said  judge  of  the 
sixth  circuit  on  the  application  of  Cam|>. 
bell  and  others  from  and  to  certain  orders 
of  the  county  court  of  Wood  county, 
touching  the  location  of  a  bridge  across 
the  Little  Kanawha  river  at  Parkersburg. 
A  rule  has  issued  to  show  cause  why  such 
prohibition  should  not  Issue,  and  the  de- 
fendants have  appeared  and  filed  their  an- 
swer to  tlie  rule  containing  a  motion  to 
discharge  it  and  other  defenses.  A  bridge 
over  the  Little  Kanawha  river  on  the 
Elizabeth  and  Parkersburg  turnpike  was 
washed  away  in  1888,  and  the  county 
court  took  steps  for  rebuilding  it  on  the 
abutments  on  which  stood  the  former 
bridge  at  the  foot  of  Market  street  In  the 
city  of  Parkersburg,  and  later  changed  its 
location  to  the  foot  of  Juliana  street, 
and  later  to  Geays  street,  and  later  or- 
dered that  it  be  built  at  Juliana  street,  and 
took  steps  in  the  process  of  its  construc- 
tion. Then  certain  citisens  and  tax-pay- 
ers of  Wood  county,  desiring  the  bridge 
to  be  rebuilt  on  the  site  of  the  old  bridge 
at  the  foot  of  Market  street,  obtained 
from  the  circuit  court  of  Wood  county  a 
writ  of  mandamas  compelling  the  county 
court  to  rebuild  the  bridge  on  the  old  site; 
but  the  county  court  brought  the  case  to 
this  court,  and  this  court  reversed  the  ac- 
tion of  the  circuit  court,  this  court  holding 
that  the  county  court  could  not  be  com- 
pelled to  rebuild  when  it  appeared  that  it 
had  decided  to  build  a  bridge  elsewhere 
than  on  the  old  site,  thus  deciding  to 
change  the  location  of  the  former  bridge, 
because  the  law  vested  the  county  court 
with  a  quasi  judicial  jurisdiction  in  the 
matter  of  roads  and  bridges,  to  be  exer- 
cised according  to  its  discretion,  and  it 
could  not  be  controlled  in  the  manner  of 
its  exercise  of  discretion  by  mandamas, 
and  the  court  would  not  on  mandamus  in- 
quire into  the  regularity  of  its  proceedings. 
The  report  of  this  decision  will  be  found 
in  33  W.  Va.  589,  and  11  S.  E.  Rep.  72,  un- 
der the  title  of  State  v.  County  Court. 
Subsequently  certain  citizens  and  tax- 
payers obtained  from  the  circuit  court  of 
Wood  county  a  writ  of  certiorari  to  re- 
view the  proceedings  of  the  county  court 
culminating  In  the  order  locating  and 
building  the  bridge  at  the  foot  of  Juliana 
street,  and  to  reverse  the  same.  There- 
upon, the  county  court  obtained  from 
this  court  a  writ  of  prohibition  prohll)- 
iting  the  circuit  court  of  Wood  county 
from  further  entertaining  or  proceeding 
with  the  writ  of  certiorari.  Our  decision 
then  made  is  under  the  title  of  County 
Court  V.  Boreman,  11  S.  E.  Bep.  747 
34  W.  Va.  — .  After  this  decision,  Cal- 
vin   Campbell    and    other    citizens    and 
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tax-payers  ot  Wood  connty  presented  to 
said  county  court  a  petition  representing 
that  they  were  aggrieved  by  the  several 
orders  of  the  county  coart  in  the  bridge 
proceeding,  especially  the  order  of  July  2, 
1889,  locating  the  bridge  at  the  foot  of 
Juliana  street,  specifying  certain  alleged 
erroni  in  the  proceeding,  and  asking  to  be 
made  parties  to  the  proceeding,  and  that 
they  might  be  beard  In  opposition  to  the 
location  of  the  bridge  at  Juliana  street  in- 
stead uf  Market  street,  and  that  the  orders 
in  the  matter,  particularly  that  of  July  2, 
1889,  locating  the  bridge  at  Juliana  street, 
be  set  aside,  and  that  the  court  rebuild 
the  bridge  at  the  foot  of  Market  street 
with  a  draw  to  rest  on  the  old  piers  and 
abutments;  and  the  connty  court  on  the 
9tb  of  August,  1890,  entered  an  order  stat- 
ing at  large  the  reasons  for  the  action  it 
took  upon  said  petition,  which  action  was 
that  the  court  refused  to  entertain  the  pe- 
tition, or  to  allow  petitioners  to  become 
parties  to  said  proceedings,  or  to  set  aside 
previoDs  orders  as  to  the  construction  of 
the  bridge.  Then  Calvin  Campbell  and 
others  ot  those  who  presented  said  peti- 
tion tu  the  county  court  applied  to  the 
Honorable  V.  S.  Abmstrono,  Judge  of  the 
sixth  circuit,  and  obtained  an  api>eal  from 
the  orders  of  said  county  court  locating 
and  ordering  the  construction  of  said 
bridge  at  Juliana  street,  and  discontinu- 
ing it  at  Market  street,  for  the  purpose  of 
reversing  such  orders,  and  a  supersedeas 
was  also  allowed  with  the  appeal,  thus 
superseding -the  execution  of  said  county - 
court  orders.  Afterwards,  as  •  stated 
above,  the  county  court  applied  to  this 
court  to  prohibit,  by  writ  of  prohibition, 
the  entertainment  and  prosecution  in  the 
circuit  court  of  Wood  of  the  said  appeal 
and  aapemedvaa  allowed  by  Judge  Arm- 
strong. The  facts  In  the  protracted  liti- 
gation as  to  this  bridge  are  very  numer- 
ous; but  the  above  recital  gives  all  that 
are  deemed  material  on  this  occasion,  and 
brings  us  now  to  the  decision  of  the  ques- 
tion, shall  the  prohibition  be  awarded? 

The  atateconstitution  confers  on  county 
Courts  Jurisdiction  in  the  establishment 
and  regulation  of  roads,  ways,  and  bridgeK. 
Statute  law  provides  various  regulations 
designed  to  execute  and  carry  out  the  Juris- 
diction conferred  by  the  constitution,  vest- 
ing It  with  power  to  establish,  alter  and 
discontinue  roads  and  bridges  in  the 
manner  therein  prescribed.  See  sections 
f6-38,  c,  43,  Code  18S7.  Section  25  pro- 
videe  that  when  a  bridge  Is  necessary, 
and  cannot  be  built  by  the  road  surveyor, 
the  county  may  contract  and  pay  for  the 
same.  The  powers  thus  given  are  Judicial 
or  quaai  Judicial,  and  to  be  exercised  ac- 
cording to  the  discretion  of  that  conrt. 
See  State  v.  Connty  Court,  83  W.  Va.  689, 
11  S.  E.  Kep.72.  This  is  an  Important  func- 
tion for  the  public  welfare  reposed  in  the 
county  court,  and  in  that  function  it  rep- 
resents the  public,— acts  for  It.  This  be- 
ing so,  can  any  one  or  more  citisens,  sim- 
ply because  they  are,  with  thousands  ot 
others,  citizens  and  tax-payers,  challenge 
the  wisdom  or  discretion  of  the  county 
court  only  because  they  may  differ  in  Judg- 
ment with  it  as  to  the  propriety  of  build- 
ing a  bridge  at  a  certain  place,  or  chang- 


ing the  location  of  a  bridge  flestroyed? 
The  statement  of  the  question  gives  a 
ready  answer  In  the  negative.  Can  they 
appear  and  become  parties  to  such  a  pro- 
ceeding, and  litigate  it  through  all  legal 
stages?  If  so,  every  act  of  establishment 
or  alteration  of  a  road  or  building  of  a 
bridge,  petty  or  important,  wonld  beget 
a  lawsuit,  and  the  construction  of  these 
important  works,  constituting  Important 
acts  In  governmental  administration^ 
would  often  be  hindered  and  thwarted  to 
the  great  harm  of  the  public.  These  cit- 
izens and  tax-payers  are  only  such;  they 
have  no  property  condemned  or  damaged 
by  the  county  court  for  the  bridge. 
They  cannot  maintain  the  appeal  because 
they  have  no  private  property  interest 
affected,  and  because  of  the  nature  of  the 
proceeding  they  would  litigate.  These 
two  considerations  compel  us  to  nay 
they  bare  no  locus  in  cor/a,  no  standing  in 
court.  It  Is  settled  that  nobody  can  sus- 
tain an  appeal  to  correct  error  unless  he 
bp  aggrieved,  and  these  citizens  as  such 
merely  have  no  such  interest  as  can  be 
aggrieved.  This  principle  whs  fully 
stated  by  Judge  Lucas,  in  delivering  the 
opinion  of  the  court  In  County  Court  v. 
Boreman,  11  S.  E.  Rep.  747,  84  W.  Va.  — . 
The  said  citizens,  Campbell  and  others, 
sought  to  make  themselves  parties  by  pre- 
senting their  isetltion  to  the  county  court 
to  review  Its  proceedings,  seemlngto  think 
that  thus  they  would  secure  a  status 
which  would  enable  them  to  appeal  to 
the  circuit  court  in  case  of  refusal  of  the 
county  court  to  retrace  its  steps;  and 
they  contend  here  that  the  syllabus  and 
opinion  In  County  Court  v.  Boreman  Just- 
ify that  position,  because  the  syllabus 
states  that  "private  citizens  who  have  no 
special  property  or  interest  to  be  affected, 
acting  on  their  own  behalf,  and  that  of 
other  citizens  who  have  not  made  them- 
selves litigants,  nor  submitted  any  mo- 
tion, nor  taken  any  exceptions  before  the 
county  conrt  when  the  latter  is  conduct- 
ing prcK-eedings  to  alter  the  location  of 
and  rebuild  a  cownty  bridge,  cannot  re- 
view the  action  of  said  county  court  by 
certiorari;  and  a  Judge  of  the  circuit 
court  has  no  jurisdiction  or  authority  to 
Issue  any  such  writ  in  such  case;"  and 
because  the  opinion  uses  the  language 
in  reference  to  such  citizens  prosecuting 
said  certiorari,  "so  far  as  the'  record  dis- 
closes, they  have  never  appeared  beforethe 
county  court  and  moved  to  set  aside  its 
order  establishing  the  new  location  and 
discontinuing  the  old,  nor  for  any  other 
purpose."  Now,  this  eHort  to  Justify  the 
appeal  by  the  case  of  County  Court  v. 
Boreman  Is  by  no  means  plausible.  The 
parties  up  to  thattimehadneverappeared 
in  the  county  court,  and  that  alone  was 
a  reason,  though  only  an  additional 
reason,  for  denying  their  right  to  main- 
tain the  certiorari  as  an  appellate  pro- 
cess, and  the  court  used  langnage  suiting 
the  case  as  it  then  stood,  as  it  was  not  re- 
quired to  say  what  would  be  the  case  if 
they  had  appeared  in  the  connty  court; 
and  merely  because  the  court  said  that 
the  circuit  court  could  not  entertain  a  cer- 
tiorari sued  out  by  parties  who  did  not 
api>ear  in   the  connty  court,  the    con- 
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Tera»— that  Is.  that  It  fbey  had  bo  ap- 
peared they  could  maintain  certiorari 
—did  not  follow,  as  the  converse  of  stated 
propositions  does  not  in  lo^tc  or  law  al- 
ways follow.  The  whole  spirit  of  the  opin- 
ion by  Jadge  Lucas,  In  view  of  the  func- 
tions he  ascribed  to  the  county  court  in 
'bridge  matters,  and  denying  mere  citi- 
sens  the  right  to  challenge  its  action,  and 
the  opinion  taken  as  a  whole  tends  to  the 
opposite  position,  thatls  that  even  if  these 
citlsens  had  appeared  in  the  county  court 
they  could  not  have  a  certiorari;  and 
that  such  was  his  opinion  is  clear  by  lan- 
guage used  by  hlra  as  follows:  "Even  If 
It  were  possible  for  these  six  private  citl- 
sens who  have  obtained  the  writ  of  certio- 
rari to  make  themselves  parties,  as  the  law 
now  stands,  to  a  proceeding  under  section 
86  of  chapter  43  of  the  Code  by  the  county 
coart  to  alter  or  establish  a  bridge,  they 
have  not  taken  any  proper  steps  to  do 
so."  The  case  of  County  Oourt  v.  Bore- 
man  did  not  necessarily  call  upon  the 
court  to  hold  that  citisens  and  tax-payers 
merely  as  such  could  not  litigate  with  the 
county  court  its  proceeding  tu  locate  or 
change  the  location  of  a  bridge;  but  its 
fair  construction  and  import  is  to  that 
conclusion.  But  this  case  does  afford  us 
the  occasion,  and  we  tbtnk  it  essential  to 
the  public  iuterests,  as  involved  in  the  ex- 
ecution by  county  courts  of  the  important 
functions  assigned  them  by  law  touching 
roads  and  bridges,  that  we  should  de- 
cide, as  we  now  do,  that  citizens  and  tax- 
Eayers,  merely  because  they  are  such,  who 
ave  no  special  property  or  Interest 
affected  thereby, cannot  become  parties  to 
proceedings  by  county  courts  for  the  es- 
tablishment, location,  or  alteration  or  con- 
struction of  county  roads  and  bridges,  and 
cannot  appeal  from  the  action  of  the 
county  court  therein.  Under  any  other 
rule,  it  would  be  impossible  to  say  when 
litigation  would  occur,  when  it  would  end, 
what  would  be  the  public  cost,  or  what 
would  be  the  delay  and  obstruction  in 
these  matters  so  essential  to  the  public 
welfare.  In  deciding  the  case  of  County 
Court  T.  Boreman,  we  were  greatly  influ- 
enced by  the  case  of  Supervisors  v.  Gor- 
rell.  20  Urat.  484,  which  holds  that  when 
the  supervisors  were  proceeding  to  con- 
demn land  for  a  court-house,  and  the  land- 
owners did  not  object,  other  citlsens  and 
tax-payers  could  not  make  themselves 
parties  in  the  proceeding,  and  the  circuit 
court  could  not  on  their  motion  award  a 
writ  of  error  and  aapersedeaa  to  the  ac- 
tion of  the  county  conrt  refusing  to  admit 
them  as  parties,  and  was  without  Juris- 
diction to  revise  the  action  of  the  county 
court,  and  awarded  a  prohibition  to  in- 
hibit the  circuit  court  from  going  on  with 
the  writ  of  error. 

We  now  here  hold,  as  did  the  Virginia 
conrt  of  appeals,  as  appears  from  the  opin- 
ion by  MoNCURK,  P.,  that  the  circuit 
court  of  Wood  county  has  no  jurisdiction 
toentertain  this  appeal  for  two  reasons: 
(1)  Because  said  citisen  appellants  were 
not  in  legal  sense  parties  to  the  proceed- 
ing In  that  court,  the  policy  and  provis- 
ions of  the  constitution,  and  statutes  con- 
cerning It,  forbidding  that  such  appeal  and 
supersedeas  should  lie  in  such  a  case.    I  do 


not  forget  that  section  47.  e.  89,  Code  1887, 
provides  that  an  appeal  shall  lie  to  the 
circuit  court  from  the  final  order  of  the 
county  court  In  cases  of  the  establishment 
of  a  road,  way,  or  bridge,  and  by  section 
48  that  in  such  case  a  "  party  "may  take  an 
exception,  and  that  section  14,  c.  112,  pro- 
vides that  in  such  case  a  "party  "may  pre- 
sent a  petition  for  such  appeal.  True,  tb« 
word  "party"  is  here  used;  but  who  Is 
or  can  be  a  party?  Not  anybody  who 
wishes,  and  who  has  no  interest.  To  en- 
title a  person  to  appeal  from  a  Judgment 
he  must  be  a  party,  and  be  aggrieved  by 
it;  thatls,  have  such  interest  affected  by 
it  as  that  we  say  he  is  personally  and  as 
an  individual  aggrieved,  not  merely  in 
common  with  the  whole  county.  Super- 
visors V.  Gorrell,  supra;  Pow,  App.  Proc. 
105,272;  1  Rob.  Pr.  (old)  665;  Sayre  v. 
Orymes,  1  Hen.  &  M.  404:  WIngfield  v. 
Crenshaw.  8  Hen.  A  M.  246;  2  Tuck.  BI. 
Comm.  325.  As  to  the  contention  that 
prohibition  is  not  a  proper  remedy,  we 
r^ard  that  settled  by  the  decision  In 
County  Conii;  v.  Boreman,  snpra.  We  see 
no  reason  for  receding  from  that  case, 
and  we  think  It  settles  this  case.  The 
writ  of  prohibition  is  awarded  against  all 
the  defendants  except  Judge  A kmstkono, 
whom  the  plaintiff  has'dlsmlBBed  from  the 
case,  with  costs  against  Campbell  and 
others  who  took  the  api>eal,  but  not 
against  Jndge  Boreman. 

LccAS.  P.,  and  Enqush  and  Holt,  JJ., 
concurred. 

(M  w.  va.  ae) 

CoincTT  Court  v.  Boreman,  Judge,  et  hI. 
(Supreme  Court  qf  Appeals  of  West  Virgtnta. 


I,  1890.) 

Wbit  of  PBomBiTioN— Whxit  Libs. 
Prohibition  will  not  lie  to  prohibit  an  in- 
ferior court  from  entertaining  a  cause,  if  it  has 
Jurisdiction  of  cases  of  the  same  geneial  nature, 
and  is  not  abusing  such  Jurlsdlcuon  by  exceed- 
ing Its  legitimate  powers. 
(SyUohiM  by  (he  Court) 

Petition  for  writ  of  prohibition. 

J.  B,  Jackson,  Van  Winkle  A  Ambler, 
and  John  A.  Hutchinson,  for  petitioners. 
J.  M.  Jackson,  for  respondents. 

Brannon,  J.  This  is  an  application  by 
the  county  court  of  Wood  county  for  a 
writ  of  prohibition  against  Hon.  Arthur 
I.  BoRBMAN,  Judge  of  the  circuit  court  of 
that  county,  and  others,  to  prohibit  the 
prosecution  of  a  chancery  suit  brought  by 
Calvin  Campt>ell  and  others  against  the 
county  court  and  others  which  had  for  its 
purpose  the  enjoining  further  proceedings 
In  the  construction  of  a  bridge  over  the 
Little  Kanawha,  and  the  payment  of 
money  to  contractors  for  its  construction. 
It  is  another  feature  of  the  protracted  liti- 
gation which  has  attended  the  constrar- 
tion  of  that  bridge.  Other  declsious  of 
this  court  in  that  litigation  may  be  found 
in  83  W.  Va.  589,  11  S.  E.  Rep.  72;  84  W. 
Va.  — .'  I  state  only  such  of  the  many 
facts  presented  in  the  record  as  I  deem 
material  in  the  decision  we  now  make  in 
the  case  before  us.    Calvin  Campl>eli  and 

>U  8.  E.  Rep.  747. 
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others  presented  to  the  Honorable  Thom- 
as P.  Jacob, judg^  of  the  [nurth  circait,  on 
the  2(1  ol  October.  1890,  their  bill  in  equity, 
stating  that  they  were  citiaens  and  tax- 
payers of  Wood  county,  and  sued  tor 
themselves  and  all  other  citizens  and  tax- 
payers of  that  county,  except  the  defend- 
ants, and  had  been  uNsesBed  with  taxes 
(or  the  year  1800 ;  that  a  county  bridge 
across  the  Little  Kanawha  river,  at  the 
foot  of  Market  street,  Parkersburg,  had 
been  swept  away  by  flood,  except  the 
abutments;  that  the  county  court  then 
made  a  contract  to  rebuild  the  soper- 
Btructore  of  Iron  at  the  former  site;  that 
the  county  court,  claiming  that  the  secre- 
tary of  war  had  warned  It  that  the  bridge 
must  be  67  feet  and  7  inches  above  low- 
water  mark,  and  that  it  could  not  be  so 
built  on  the  old  site,  ordered  that  it  be 
built  at  the  fool  of  Juliana  street  at  a  cost 
of  fMO.OOO,  but  that  it  would  cost,  as  they 
averred,  from  f  100,000  to  f  125,000;  that 
they  had  petitioned  the  county  court  to 
recall  its  order  to  build  at  Juliana  street, 
and  build  a  draw-bridge  at  Market  street, 
utilizing  the  old  abutments  and  saving 
money,  but  the  court  refused  to  do  so, 
and  refused  to  make  them  parties  to  the 
proceeding.  The  bill  then  proceeded  to  al- 
lege that  the  county  court  was  subjecting 
tax-payers  to  heavy  burdens  for  building 
the  bridge  at  Juliana  street  without  con- 
forming to  law  as  to  the  manner  of  lay- 
ing the  county  levy,  and  exceeded  its  con- 
stitutional power  in  this:  that  it  bad 
made  contracts  for  the  bridge,  whereby 
tlie  county  bad  become  obligated  and  in- 
debted in  a  sum  many  thousands  of  dol- 
lars in  excess  of  the  amount  levied  for  in 
tiie  year  1890,  after  deducting  that  part  of 
the  levy  made  for  other  purposes,  and  add- 
ing any  sum  applicable  to  said  contracts 
from  any  other  source;  in  other  words, 
that  the  amount  for  which  the  court  had 
obligated  the  county  for  the  bridge  con- 
tracts is  many  thousand  dollars  more 
than  the  amount  in  the  treasury,  or  to  be 
collected  into  it  applicable  to  the  payment 
of  said  contracts  from  any  source,  includ- 
ing the  amount  levied  for  the  bridge  under 
the  levy  of  1890,  which  was  up  to  the  max- 
imum rate  of  levy  allowed  by  the  consti- 
tution ;  and  alleging  further thatthe  coun- 
ty court  made  up  au  estimate  of  the  amoun  t 
ntcessarjr  to  be  levied  for  the  fiscal  year 
1890,  tu  cover  county  debts  and  liabilities 
payable  during  the  year;  and  that  such 
estimate  did  not  give  n  true  statement,  as 
required  previous  to  a  county  levy  by  sec- 
tion 29,  c.  39,  of  the  Code,  in  this:  that 
there  were  then  due  and  payable  bonds  of 
Wood  county  known  aa  the  "Little  Kana- 
wha Navigation  Bonds,"  amounting  to 
f  16,900,  binding  the  county,  which  should 
have  been  paid  out  of  the  levy  of  1890,  and 
levied  for  in  preference  to  other  sums  in 
said  estimate,  especially  f46,671.05,  stated 
therein  as  to  be  levied  for  under  the  lan- 
guage, "Estimated  amount  necessary  to 
gay  on  contract  Tor  the  erection  of  the 
ridge  across  the  Little  Kanaivha  river, 
146,571.05;"  and  that  there  were,  in  addi- 
tion, outstanding  orders  on  the  treasury 
not  included  in  said  estimate  which  would 
increase  still  more  the  indebtedness  over 
what  was  provided  tor  by  said  levy  of 


1890.  The  bill  charged  that  said  sum  was 
to  be  paid  "on  contract"  for  the  bridge, 
not  In  full ;  that  there  was  nothing  in  the 
clerk's  office  to  show  what  was  to  be  the 
entire  cost  of  the  bridge;  and  they  could 
not  have  access  to'  such  contract,  if  it  ex- 
isted: that  contracts  had  been  made  with 
Delticker-Jolly  Bros,  for  masonry,  and 
other  matters  for  the  bridge,  and  with  the 
Wrought  Iron  Bridge  Company  for  iron- 
work; but  it  was  impossible  to  tell  from 
thH  contract  with  Delflcker-Jolly  Bros, 
what  the  work  it  provided  for  would 
cost;  but  the  bill  charged  that  a  debt  was 
created  to  build  the  bridge  in  excess  of 
what  the  constitution  allowed.  The  bill 
charged  that  the  county  court  would  also 
incur  liability  for  damages  to  adjoining 
land-owners,  it  the  bridge  should  be  built 
at  Juliana  street.  It  further  stated  that 
work  was  proceeding  under  said  con- 
tracts, and  the  county's  money  was  being 
paid  out  tor  it;  and  that  there  was  not 
money  to  pay  the  cost  of  the  bridge,  as 
evidence  that  a  debt  was  being  made  be- 
yond the  constitutional  limit;  that  the 
court  submitted  to  the  people  a  proposi- 
tion to  issue  $20,000  bonds  to  finish  the 
bridge,  the  order  of  submission  in  words 
admitting  "that to  make  said  expenditure 
It  will  be  necessary  to  have  a  loan  and  Is- 
sue bonds  of  the  county  of  Wood,  which 
can  only  be  authorized  by  a  vote  of  the 
qualified  voters. "  The  bill  prayed  that  the 
county  court  be  enjoined  from  collecting 
from  tax-payers  any  money  to  be  paid  on 
contracts  for  constructing  the  bridge  un- 
der the  levy  pf  1890,  or  from  proc^ing 
with  its  erection  until  such  matters  could 
be  Investigated,  and  from  paying  the  same 
on  Contracts,  and  that  contrtuttors  be  en- 
Joined  from  proceeding  with  work  under 
their  contracts.  Such  injunction  was 
granted,  but  afterwards  Judge  Jacob 
modified  the  injunction  order  so  tar  as  it 
prevented  building  the  bridge,  leaving  in 
force  so  much  as  enjoined  the  collection 
and  disbursement  of  money  levied  to  build 
the  bridge.  The  def^idant,  the  county 
court,  filed  an  answer  charging  that  the 
suit  was  only  one  of  many  steps  taken  by 
the  plaintiff  and  persons  In  confederacy 
with  them  to  defeat  the  building  of  the 
bridge  at  Juliana  street,  and  thwart  the 
court  in  the  exercise  of  Its  powers,  deny- 
ing that  a  debt  would,  by  the  contracts, 
be  created  beyond  the  cttnstltutlonal  limit, 
and  asserting  the  legality  of  the  levy  and 
its  adequacy  to  meet  all  county  demands. 
Including  all  tor  which  the  county  had  yet 
become  liable  under  any  binding  con- 
tracts; in  short,  traversing  all  the  numer- 
ous facts  charged  in  the  bill.  The  county 
court,  without  waiting  decision  of  any 
question  in  the  cause,  has  come  to  this 
court  tor  a  prohibition  against  the  prose- 
cution of  said  chancery  suit.  This  court 
awarded  a  rule  to  show  cause  why  such 
prohibition  shall  not  Issue,  and  the  indi- 
viduals prosecuting  the  suit  moved  the 
discharge  of  the  rule,  and  filed  a  written 
answer  thereto. 

A  question  which  at  once  confronts  uq 
in  the  consideration  of  the  case  Is,  does  the 
writ  of  prohibition  lie  in  this  case?  The 
Code  of  1887,  (chapter  110,  §  1)  provides 
that "  the  writ  of  prohibition  snail  lie  aa 
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a  matter  ot  rlgbtln  all  cases  of  nsnrpatioii 
and  abase  of  power  when  the  inferior  court 
basDotlnrisdictionoftbesnbJect-matterin 
controversy,  or,  having  sncb  Jurisdiction, 
exceeds  its  legitimate  powers. "  The  writ 
is  an  extraordinary  remedy,  to  be  used 
only  where  the  usual  and  ordinary  forms 
of  remedy  are  insufficient  and  inadequate 
to  afford  redress.  It  issues  only  in  cases 
of  extreme  necessity,  and  before  issuing  it 
must  appear  that  there  is  no  ayallable 
remedy  in  inferior  tribunals.  It  is  used  by 
superior  courts  to  restrain  inferior  courts 
from  acting  without  Jurisdiction,  or  from 
exceeding  their  legitimate  powers,  where 
damage  or  injustice  may  follow.  It  Is  a 
remedy  against  encroachments  of  jurisdic- 
tion byinferlor  courts,  to  keep  them  with- 
in the  limits  assigned  to  them  by  law.  and 
should  in  proper  cases  he  applied  without 
hesitation.  But  it  does  not  lie  for  errors 
or  grierances  which  may  be  redressed  in 
theordinary  course  of  Judicial  proceedings, 
by  appeal  or  writ  of  error.  It  is  a  funda- 
mental principle,  strictly  enforced,  that 
prohibition  is  never  aUowed  to  usurp  the 
functions  of  appeal  or  certtorari,  and  can 
never  be  applied  as  a  process  to  correct 
the  errors  of  inferior  tribunals.  A  writ 
proceeding  on  the  ground  of  an  excess  or 
usurpation  of  jurisdiction  in  lower  courts 
will  not  be  permitted  to  become  itself  an 
instrument  of  usurpation,  or  be  confound- 
ed with  a  writ  of  error  or  appeal  which 
proceeds  upon  the  ground  of  error  in  the 
exercise  ot  a  jurisdiction  which  la  conced- 
ed. It  neither  lies  to  correct  the  errors  of 
a  subordinate  court  after  they  are  per- 
mitted nor  to  prevent  such  court  from  com- 
mitting error  oy  deciding  erroneously.*  It 
does  not  matter  whether  the  lower  court 
has  decided  correctly  or  Incorrectly,  or 
may  decide  thereafter  erroneously:  if  it 
has  the  Jurisdiction  ot  the  subject-matter 
Id  controversy,  prohibition  will  not  lie  to 
correct  its  past  errors  or  to  prevent  fut- 
ure errors  that  may  come  only  from  an 
erroneous  exercise  of  such  lawful  jurisdic- 
tion. Mere  errors,  irregularities,  or  mis- 
takes, however  gross,  will  not  justify  pro- 
hibition where  the  lower  court  has  juris- 
diction of  the  subject-matter.  Where  the 
Inferior  court  has  general  jurisdiction  of 
the  subject-matter,  it  must  be  allowed  to 
exercise  its  own  judgment  of  the  suffi- 
ciency of  the  process  by  which  it  acquires 
jurisdiction  of  the  special  subject  or  per- 
son in  the  particular  case,  and  its  error 
in  that  regard  Is  not  a  ground  for  prohibi- 
tion, but  for  writ  of  error  or  appeal.  This 
general  rulels  subject  to  this  qualification: 
that  where  the  Inferior  court  has  general 
Jurisdictinn  of  the  subject-matter  in  con- 
troversy, but  it  clearly  appears  that  in  the 
conduct  of  the  case  it  has  exceeded  its  le- 
gitimate powers  In  some  matter  pertaining 
thereto,  and  there  is  no  adequate  remedy 
in  the  ordinary  course  of  proceeding,  the 
writ  will  there  lie  under  the  general  law, 
certainly  nnder  our  statute.  See  McCon- 
Iba  V.  Guthrie,  21  W.  Va.  140;  Supervisors 
v.Wlngfleld,27  Grat.333:  High,  Extr.  Rem. 
5§  767.  771;  Supervisors  v.  Gorrell.  20 
Qrat.  522;  Fleming  v.  Commissioners,  31 
W.  Va.  608,  8  S.  E.  Rep.  267.  Prohibition 
will  not  lie  to  restrain  an  Inferior  court 
from  proceeding  in  a  particular  case,  U  It 


has  JurisdictJon  in  cases  of  that  kind. 
Haldeman  v.  Davis,  28  'W.  Va.  224;  Bns- 
klrk  V.  Judge,  7  W.  Va.  91.  Finding,  un- 
der the  principles  just  stated,  that  the 
question  whether  thecircuitcourt  of  Wood 
county  has  jurisdiction  of  the  subject-mat- 
ter involved  In  the  suit  the  prosecution  of 
which  we  are  a^ked  to  prohibit  is  the 
touchstone  ot  the  case  In  onr  hands,  we 
must  Inquire  whether  such  circuit  court 
has  such  jurisdiction;  that  Is,  whethei 
there  is  such  a  want  of  jurisdiction  as  will 
call  for  prohibition.  The  bill  presents  as 
its  subject-matter, not  simply  the  building 
of  a  county  bridge;  not  simply  whether  a 
bridge  shall  be  built  at  all,  or  where  or 
how  it  shall  be  built;  but  it  states  the 
construction  of  the  bridge,  as  we  may  say 
for  the  purposes  of  this  case,  as  the  occa- 
sion or  cause  of  the  making  ot  contracts 
and  engagements  and  the  carrying  on  of 
work  by  the  county  court  which  will  bur- 
den the  county  with  Indebtedness,  with- 
out a  popular  vote  of  sanction,  in  excess 
of  the  limit  fixed  by  the  constitutiou,  and 
the  making  a  levy  of  taxes  in  an  unlaw- 
ful manner  to  raise  money  to  pay  on 
bridge  contracts  binding  the  county  be- 
yond the  constitutional  limit,  and  the  en- 
joining of  the  collection  of  taxes  under 
such  Illegal  levy  In  furtherance  of  the  exe- 
cution of  such  contracts  and  work,  and 
the  application  of  the  proceeds  of  taxes  to 
payment  for  work  under  those  contracts. 
True,  the  bill  in  connection  with  these 
matters  does  contain  detailed  charge  ot 
disregard  of  popular  will  as  to  the  loca- 
tion of  the  bridge,  denial  of  hearing  to  cit- 
Uens  on  the  subject  of  its  location,  Irregu- 
larity and  illegality  of  proceedings  by  the 
county  court,  injudicious  and  unwise  ac- 
tion by  It ;  but  treating  these  matters  as 
relating  to  the  bridge,  or  eliminating  them 
from  consideration  as  immaterial  and  Ir- 
relevant, still  the  bill  contains  the  matter 
that  the  contracts  and  bridge  work  bind 
the  county  beyond  the  constitutional  lim- 
it, and  seeks  to  prevent  the  collection  ot 
taxes  for  and  their  application  to  those 
contracts.  Has  equity  jurisdiction  in  mat- 
ters of  that  nature?  In  List  v.  Wheeling, 
7  W.  Va.  501,  It  was  decided  that  equity 
had  jurisdiction  to  enjoin  the  making  of 
a  subscription  by  the  city  to  a  railroad 
and  the  Issue  of  bonds  under  it,  because 
thereby  the  debt  would  exceed  the  limit 
fixed  by  article  10,  §  9,  of  the  constitution, 
forbidding  counties  and  cities  from  becom- 
ing "indelited,  in  any  manner,  or  for  any 
purpose,  to  an  amount,  including  existing 
Indebtedness,  in  the  aggregate  exceeding 
five  per  cent,  on  the  value  of  the  taxable 
property  therein,"  and  not  then  without 
a  vote  ot  the  people.  In  Pom.  Kq.  Jar.  S 
260,  It  Is  stated  that  in  a  large  number  ot 
states  It  is  held  that  chancery  has  jurisdic- 
tion "to  set  aside  and  annul  any  and  every 
illegal  public,  official  action  or  proceeding 
of  county,  town,  or  city  authorities, 
whereby  a  debt  against  such  county, 
town,  or  city  would  be  unlawfully  created, 
the  public  burden  upon  the  community 
would  be  aniHwfully  enhanced,  and  the 
amount  of  future  taxation  would  be  un- 
lawfully Increased,  as.for  example,  unlaw- 
ful proceedings  of  municipal  authorities  to 
advance  money  or  loan  the  public  credit 
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to  a  railroad,  or  bond  the  municipality  In 
aid  of  a  railroad,  or  offer  or  pay  boanttea 
to  BoldlerB, or toerect public bnlldlngs,  and 
nnmeroas  other  analogous  proceedlngB 
which  would  necessarily  result  In  a  public 
debt,  and  in  taxation  tor  Its  payment." 
In  the  face  of  every  sort  of  objection  artni 
against  Judicial  interference  with  the  gov- 
ernmental  and  executive  function  of  taxa- 
tion, these  courts  have  uniformly  uphdd 
equity  jurisdiction.  Pomeroy  approves 
the  doctrine,  as  does  also  Judge  Green  In 
delivering  the  opinion  at  page  503  of  26  W. 
Va..  In  case  of  Williams  v.  County  Court. 
Judge  Obeen,  at  page 517.  says  that  the 
weight  of  authority  justifles  the  interpobi- 
tion  of  equity  by  injunction  to  stay  the  en- 
forcement of  an  unconstitutional  tax  lev- 
led  by  a  county  conrt>  There  are  several 
eases  In  this  court  recognising  equity  ju- 
risdiction to  stop  collection  of  illegal  taxes. 
Williams  ▼. County  Court, supra;  Kubn  v. 
Board,  4  W.  Va.499;  McClung  v.  Llvesay, 
7  W.  Va.  828;  Corrothers  v.  Board,  16  W. 
Va.  527,  and  others. 

If  it  be  said  that  these  are  merely  dti- 
sens  and  tax-payers  who  bring  the  injunc- 
tion, and  that  they  have  no  property  In- 
terest affected  beyond  others,  and  there- 
fore have  no  standing  In  court,  the  reply 
Is  that  under  the  authority  of  Pomeroy 
above  cited,  and  notes  to  section  260,  and 
all  the  West  Virginia  cases,  it  was  ex- 
pressly held  that  one  or  more  cltiaens  and 
tax-payers  suing  tor  themselves  and 
others  may  in  equity  maintain  such  suit. 
See  IMll.  Man.  Corp.  9  786;  Mayor  v.  OiU. 
81  Md.  875.  It,  on  the  facts,  the  question 
of  jurisdiction  of  lower  courts  is  doubtful, 
the  writ  will  not  go.  Haldeman  v.  Davis,  28 
W.  Va.  824.  So,  looking  at  the  nature  of 
the  controversy  as  well  as  the  character 
of  the  parties,  I  feel  very  sure,  on  an  appli- 
cation for  prohibition,  that  there  is  not  so 
clearly  a  want  of  Jurisdiction  in  the  circuit 
court  to  entertain  the  Injunction  as  to 
Justi^  us  in  awarding  a  prohibition.  Let 
It  be  understood  that  wn  do  not  Indicate 
any  opinion  on  the  merits.  We  do  mot 
even  decide,  so  as  to  bind  the  circuit  court 
as  a  finality,  that  it  has  Jurisdiction  in  the 
case ;  for,  us  to  this  matter  of  Jurisdic- 
tion, there  may  well  be  a  line  of  demarka- 
tlon  between  the  two  courts,  as  the  ques- 
tion of  Jurisdiction  is  viewed  from  the 
stand-point  of  the  two  courts,  respect- 
ively.the  word  "jurisdiction"  bavlnga  dif- 
ferent meaning  In  this  court  un  application 
for  prohibition  from  that  which  It  has  in 
that  court  on  hearing  the  cause.  This 
court  has  only  to  say  whether  the  circuit 
court  has  general  jurisdiction  in  matters 
of  that  nature,  and,  if  it  hns,  that  Is 
enough  to  deny  the  writ.  We  leave  to 
that  court  the  power  to  decide  all  mat- 
ters, including  its  power  to  decide  as  to  Its 
own  Jurisdiction  of  the  case  involved  In 
the  cause.  We  simply  say  that  It  Is  not 
usurping  Jurisdiction  so  as  to  warrant 
us  in  ousting  it  of  a  jurlBdictlon  as  clearly 
vested  in  it  by  the  constitution  as  is  the 
lurisdlctiou  of  this  court  vested  in  It.  It 
must  be  allowed  to  proceed  according  to 
the  usual  courseot  procedure  until  it  reach 
a  decision,  when,  if  it  has  erred,  there  is  re- 
course to  this  court  by  the  ordinary  ap- 
peal.   It  may  be  productive  of  delay  and 


even  public  detriment,  but  this  Is  but  a 
common  Incident  in  Judicial  proceedings, 
and  does  not.  I  conceive,  constitute  an 
emergency  to  break  down  settled  princi- 
ples of  Judicial  procedure. 

The  law  has  assigned  to  the  writ  of  pro- 
hibition, as  to  other  remedial  forms,  its 
appropriate  functions,  and  we  cannot  dis- 
regard the  walls  which  separate  them  to 
answer  a  present  want,  real  or  Imaginary, 
without  producing  hopeless  confusion  in 
legal  procedure.  Judge  Oreen  said  In 
Jelly  V.  DilB,  27  W.  Va.  267.  that  a  dispo- 
sition to  resort  to  prohibition  and  other 
extraordinary  remedies,  when  the  law  af- 
fords ample  common  remedies,  has  mani- 
fested Itself  in  this  state,  and  ought  to  be 
discouraged.  He  said  that  probably  there 
had  been  more  efforts  to  apply  this  extra- 
ordinary remedy  in  this  state  in  20  years 
than  in  Virginia  In  a  century.  It  may  be 
asked  why  the  prohibition  is  refused  in 
this  instance  while  It  was  granted  In  cases 
of  County  Court  v.  Bbreman  and  County 
Court  V.  Campbell.  There  is  a  well-marked 
difference  l>etween  those  cases  and  this. 
In  them,  parties  were  prohibited  from 
prosecuting  a  writ  of  certiorari  and  an 
appeal  at  law  to  reverse  proceedings  of 
the  county  court  to  locate  and  build  a 
bridge,  and  Involving  nothing  rise  what 
ever;  and  we  held  that  the  county  court 
had  sole  Jurisdiction  to  locate  and  build 
the  bridge,  and  private  individuals  not 
affected  In  property  could  not  become  par- 
ties to  such  proceeding  at  law,  and  Inter- 
fere to  question  a  proceeding  of  such  nat- 
ure as  the  mere  building  of  a  bridge: 
but  here  we  have  a  chancery  suit  not  in- 
volving directly  and  solely  the  power  of  a 
county  court  to  build  a  bridge,  but  in-  - 
volTlng  the  legality  of  a  levy,  and  the 
collection  of  taxes,  and  the  constitutional 
right  of  dtixens  to  defend  themselves 
against  the  creation  of  a  county  debt  to 
he  discharged  by  taxatlou.ln  excess  of  the 
limit  enjoined  by  the  constitution.  Pro- 
hibition refused,  and  rule  discharged. 

L.UCA8,  P.,  and  Enolisb  and  Holt,  JJ., 
concur. 


(t4  W.  Va.  400) 

RAYBtTBN  v.  BATBtTRN. 

(Supreme  Court  of  Appeals  qf  Wett  Vtratnia. 

Deo.  W,  1890.T 

APFommairr  or  Administrator— Autbobitt  or 

Clsbk  or  CoDNTT  Court. 

1.  Where  tbe  clerk  of  the  ooonty  ooart,  dar- 
ing the  recess  ot  the  regular  sessions  of  such 
oourt,  appoints  an  administrator,  taking  from 
him  the  necessary  bond,  the  powers  of  such  ad- 
ministrator are  not  Inchoate,  needing  confirma- 
tion by  tbe  court  before  be  can  act;  but  be  be 
oomes  at  once  the  administrator  as  of  right  and 
in  fact  for  the  time  being,  who  may  and  shooid 
at  once  proceed  to  disoharte  the  duties  of  his 
ofBce. 

2.  If  bis  appointment  is  not  oonflrmed,  yet,  U 
valid  in  the  beginning,  the  order  of  sppotntiaent 
made  by  the  clerk  should  not  be  set  aside  and 
snnolled,  bat  the  court  should  revoke  bis  letters 
of  administration,  or,  rather,  order  that  bis 
powers  cease. 

LuoAS,  P.,  and  BaAimos,  3.,  dissenting. 
(SyUainu  bu  the  Court.) 

Error  and  supersec/eas  to  circuit  court. 
Mason  county. 
Tomlinaon  &  Wilt^,  tor  plalntill  In  er- 
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ror.    Slmpaoa  &  Howard  and  J.  B.  Mea- 
ager,  tor  defendant  in  error. 

Holt,  J.  On  the  Stb.day  of  December, 
1888,  Alexander  Baybum,  late  ot  Mason 
eonnty.departedthisllfeinteBtate.  On  the 
4tb  day  of  May,  1889,  more  than  SO  days 
having  elapsed  since  the  deatb  of  the  in- 
testate, and  DO  distributee  harinK  applied 
for  administration,  the  clerk  of  the  county 
conrt  of  Mason  county  appointed  James 
A.  Kayburn  temporary  admlnistra^tor  ot 
the  Roods  and  chattels  of  the  decedent. 
A.t  the  same  time  tbe  cleric  appointed  three 
persons  to  appraise  the  personal -property, 
who  returned  their  appraisement  on  the6th 
day  of  May,  1889.  On  tbe  2d  day  of  July, 
181^. Sarah  Raybum  presented  herpetltion 
to  the  county  court  stating,  amons  other 
things,  the  foregoing  facts;  that  she  was 
the  widow  of  Alexander  Kayburn,  and 
was  entitled  to  preference  in  the  appoint- 
ment of  administrator,  bat  had  not  availed 
herself  of  such  privilege  because  she  was 
ignorant  of  the  law,  and  of  her  rlgbts  in 
the  premises;  and  in  conclusion  asked  that 
the  order  made  by  the  clerk  might  be  net 
aside,  and  that  she  might  be  appointed 
and  allowed  to  qualify  as  administratrix 
of  the  personal  estate  of  her  deceased  hus- 
band. On  the  2d  day  of  July,  1889,  tbe 
county  conrt,  after  reciting,  among  other 
things,  that  Sarah  Rayburn,  widow  of 
Alexander  Rayburn,  deceased,  had  filed 
her  petition  objecting  to  tbe  confirmation 
of  the  order,  made  by  the  clerk  in  vaca- 
tion, appointing  James  A.  Raybum,  or- 
dered that  said  order  made  by  tbe  clerk  on 
the  4th  day  of  May,  1889,  be  set  aside  and 
held  for  naught;  that  Sarah  Raybum  be 
'  appointed  administratrix  of  said  estate; 
and  that  she  thereupon  appeared  in  open 
court,  and,  with  her  sureties,  entered  in- 
to and  acknowledged  a  bond  in  the  penal- 
ty of  flOO.  conditioned  according  to  law, 
and  the  said  Sarah  Kayburn  was  granted 
a  certificate  for  obtaining  letters  of  admin- 
istration upon  the  personal  estate  of  the 
said  Alexander  Kayburn,  deceased,  in  due 
form,  and  she  thereupon  took  the  several 
oaths  required  by  law ;  and  it  was  further 
ordered  that  James  L.  Kice,  Thomas  Ray- 
burn, and  James  Raybum,  after  being 
first  duly  sworn  for  the  purpose,  should 
truly  and  JiisHy,  in  current  money,  ap- 
praise tlie(>er8onal  estate  of  the  said  Alex- 
ander Raybum,  deceased,  and  the  ap- 
gr&isement  so  made  return,  under  their 
ands,  to  the  clerk  of  the  said  court. 
From  this  proceeding  of  the  county  court, 
James  A.  Kayburn  obtained  an  appeal  to 
the  circuit  court  of  Mason  county ,  and  the 
circuit  court,  by  order  of  6th  September, 
18N9,  set  aside  the  order  of  the  county 
court  and  sent  the  case  back  for  further 
a^d  proper  proceedings  therein  to  be  had ; 
and  the  case  Is  now  before  this  court  on 
writ  ot  error  to  tbe  order  ot  tbe  circnit 
conrt. 

The  law  upon  the  subject  is  to  be  found 
in  the  constitution  of  this  state,  (article 
8,  S  24,)  and  In  onr  Code,  (chapter  85,  §5  4, 
S,  and  chapter  118.  §§  1-8.)  Seeing  that 
there  should  be  a  probate  court  always 
open,  and  not  Intermittently  and  only 
four  times  a  year,  tbe  constitution  gives 
the  comity  court  Jarisdiction  ot  tbe  subject, 


and  says  that  provision  may  be  made  un- 
der such  regulations  as  may  be  prescribed 
by  law  for  tbe  appointment  and  qualifica- 
tion of  personal  representatives  during 
the  recess  of  the  regular  sessions  ot  the 
county  court.  Onr  Code  provides  tbat  the 
clerk  of  any  county  conrt,  during  tbe  re- 
cess of  the  regrular  sessions  ot  such  court, 
may  appoint  and  qualify  admintstratora, 
and  require. and  take  from  them  the  neces- 
sary bohd  in  the  same  manner,  and  with 
like  effect  for  the  time  being,  as  the  county 
conrt  could  do  If  In  session,  but  no  con- 
test as  to  such  appointment  shall  be  heard 
an<l  determined  by  such  clerk.  The  ap- 
pointment so  made  by  the  clerk  shall  be  re- 
ported by  him  to  the  next  regular  sessioa 
of  the  county  court,  when,  if  no  objection 
be  made  thereto,  tbe  court  shall  confirm 
the  same:  but  if  pbjectlons  be  made  by 
any  persons  Interested,  the  county  court 
shall  hear  and  determine  the  same,  and 
shall  proceed  In  relation  thereto  in  the 
same  manner  as  if  the  application  tor  the 
appointment  of  such  administrator  had 
been  made  to  suoh  court.  When  tbe  ap- 
pointment of  such  administrator  is  cna- 
firmed  by  the  court  with  or  withoat  con- 
test, the  same  shall  be  held  and  treated  in 
all  respects  as  if  the  appointment  had  been 
made  by  the  county  court  in  tbe  first  in- 
stance. The  appointment  made  by  the 
clerk  needed  no  confirmation  by  the  court 
to  give  It  validity  "tor  the  time  being." 
After  taking  tbe  oath  and  giving  bond,  he 
became  at  once  the  temporary  administra- 
tor, not  an  inchoate  administrator,  who 
has  to  wait  tor  confirmation,  bat  an  ad- 
ministrator as  of  right  as  well  as  In  fact 
for  the  time  being,  and  it  became  bis  daty 
to  proceed  at  once  to  take  poswesaion  of 
the  personal  property,  have  tbe  same  ap> 
praised, and  such  appraisement  and  a  cor- 
rect Inventory  returned  tothecIerk*8  ofllce, 
to  sell  the  property,  collect  the  aa^ets, 
pay  tbe  funeral  expenses  and '  charges 
against  the  estate;  In  other  words,  to 
proceed  at  once,  in  the  langaageot  his  offi- 
cial oath  and  the  condition  of  his  bond,  to 
faithfully  perform  the  duties  of  his  ofiice 
to  the  best  of  his  skill  and  Judgment,  to 
well  and  truly  administer  the  whole  per- 
sonal estate  of  his  decedent.  Tbesethings, 
as  appears  by  this  record,  he  had  proceed- 
ed to  do,  for  he  had  the  personal  property 
appraised,  and  on  the  6tb  of  Max,  1889, 
the  appraisement  was  returned  and  filed. 
How  far  he  had  gone  in  administering  tbe 
personal  estate  does  not  appear,  but  he 
certainly  had  commenced.  And  such  was 
bis  plain  duty  under  our  construction  ot 
the  statute,  a  construction,  as  we  think. 
Justified  byitslanguage,  and  required  to  be 
given  as  far  as  It  can  be  by  the  ordinair 
exigencies  ot  dead  men's  estates.  But  for 
bim  there  would  be  no  safety,  and  at  least 
uncertainty  and  confusion  tor  those  deal- 
ing with  him,  it  tbe  order  ot  bis  appoint- 
ment, valid  In  the  beginning,  is  op<ni  to  be 
wholly  set  aside  and  held  for  naogbt  by 
the  county  court  as  a  matter  ot  course, 
and  so  within  their  discretion  and  with- 
out cause  shown.  The  proper  coarse  for 
the  county  court  in  sucb  a  case  would  be 
to  have  the  temporary  administrator  be- 
fore It  by  notice,  or  otherwise,  and  if  a 
proper  case  is  made  tor  not  confirming  hip 
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appointment,  and  for  the  appointment  of 
some  other  person,  to  revoke  bta  letters  of 
administration,  or  order  bis  powers  as 
administrator  to  cease  from  that  time  on- 
ward; direct  bim  to  account  for  assets 
administered,  and  turn  over  tbose  unad- 
minletered  to  bis  sacressor.  Before  bear- 
ing  and  determininc  the  rights  and  duties 
of  parties,  the  common  law  requires  that 
each  party  shall  by  notice,  or  otherwise, 
bave  bis  day  in  court, — his  opportunity 
to  be  beard ;  and  this  rule  is  so  fnndament- 
ai  that  It  Implies  that  sucb'ls  the  meaning 
of  the  Btatnte  where  It  Is  silent  on  the  sub- 
ject. In  this  case  it  does  not  appear  that 
the  administrator  pro  fe/nporehad  notice. 
In  answer  to  this,  it  Is  said  that  It  was 
Btlll  a  pending  case  to  which  the  tempo- 
rary administrator  was  a  party.  Even 
if  this  view  Is  correct,  it  is  not  a  matter  of 
coarse  that  the  conrt  will  refuse  to  con- 
firm blB  appointment,  bat  rather  the  con- 
trary. If  no  valid  objection  be  made.  This 
was  In  part,  at  least,  a  distinct  proceed- 
ing, of  which,  as  a  matter  of  convenience 
and  orderly  procedure.  If  not  of  right, 
James  A.  Raybum  should  \xt  some  way 
have  had  notice.  It  Is  dIfScult  to  see  bow 
the  court  could  make  a  complete  and 
proper  order  of  that  kind  without  learning 
from  the  temporary  administrator,  or 
from  some  soured,  the  extent  to  which  he 
had  gone  in  admtnlsterine  the  assets. 
The  drcalt  conrt  In  Its  rulings  no  doubt 
was  influenced  by  these  or  like  considera- 
tions. It  did  not  pass  apoa  the  merits  of 
the  question  of  the  new  appointment,  but 
npun  the  form  and  mode  of  procedure  In 
setting  aside  and  holding  for  naught  the 
first  appointment,  and  therefore  set  the 
order  of  the  county  court  aside,  and  re- 
manded the  cause  to  that  court  for  fur- 
ther and  proper  proceedings  therein  to  be 
bad. 

The  county  court  erred  In  wholly  setting 
aside  and  holding  for  naught  a  regular 
and  valid  appointment  made  by  Its  clerk. 
To  bold  that  this  means  that  his  powers 
as  administrator  shall  henceforth  cease 
because  the  county  court  could  do  no 
more.  Is  not  the  proper  construction ;  be- 
cause when  the  case  arises,  the  conrt  may 
be  constrained  to  hold  that  the  county 
court  can  do  more;  and  to  say  that  we 
will  give  It  such  construction  as  will  give 
it  force  and  effect  consistent  with  the  rules 
of  law,  no  matter  bow  Informal  or  Irregu- 
lar, might  do.  If  It  bad  been  confirmed  by 
the  circuit  court;  but  the  circuit  court  has 
given  It  the  opportunity  to  rpconslder  and 
correct  Its  order  In  form,  If  not  In  effect. 
In  these  ex  parfe  probate  matters  some 
regard  must  t>e  given  to  regular  and  or- 
derly proceedings;  and  we  are  not  to  say 
tbat  they  did  not  mean  to  do  a  thing  be- 
cause they  had  no  power  to  do  It.  The 
county  court  sets  It  aside  and  orders  It  to 
be  held  for  naught,  acting,  no  doobt,  on 
the  theory  that  the  appointment  by  the 
clerk  gave  a  power  inchoate  and  Invalid 
unless  confirmed  by  the  court.  The  order 
o(  the  circuit  court  also  gives  them  an  op- 
portunity to  reconsider  and  avoid  anoth- 
er error  appearing  on  the  fuce  of  these 
proceedings.  The  appraisement  of  the 
personal  property  made  and  retnmed  un- 
der oath  shows  the  visible  personal  prop- 


erty to  amount  in  value  prima  fkde  to 
f 7^.  The  law  requires  the  court  before 
granting  administration  to  Mrs.  Raybum 
to  require  of  her  a  bond  In  a  penalty  at 
least  equal  to  tbefall  value  of  the  personal 
estate  of  the  deceased  to  l>e  administered. 
Chapter  85.  {  «.  P.  M4.  Code  W.  Va. 
Here  tbey  took  Mrs.  Rayburn's  bond  In 
the  penalty  of  f  100.  Concede  that  it  is 
still  a  pending  suit  to  which  James  A. 
Raybum  Is  a  party.  It  does  not  follow  as 
a  matter  of  course  from  that  that  It  is 
proper  to  make  an  order  dealing  with  the 
decedent's  property  In  bis  hands  as  a  mat- 
ter of  tact  as  though  It  was  not  or  never 
had  been  in  bis  hands  at  all,  without  his 
appearance  or  citation  of  some  kind  to 
show  cause  against  It.  In  my  opinion  the 
same  rule  should  be  applied,  because  the 
same  reason  for  the  rule  exists  as  was  ap 
plied  In  case  of  Hutcbeson  v.  Priddy,  13 
Grat.  85.  The  language  of  the  new  order 
treats  the  appointment  made  by  the  clerk 
as  void,  or,  at  least,  a<3  Invalid,  unless  and 
until  confirmed  by  the  court.  He  might 
Incur  the  liability  of  an  executor  de  bob 
tort;  Innocent  persons  dealing  with  him 
npon  the  faith  of  the  authority  conferred 
by  the  clerk  might  be  subjected  to  great 
embarrassment  if  not  serious  loss,  while 
be,  without  citation  or  notice  of  any  kind, 
so  that  he  might  be  ready  to  conform  his 
own  arrangements  with  reference  to  the 
expected  termination  of  his  powers,  if  not 
to  furnish  the  court  Itself  with  the  facts 
necessary  for  the  Intelligent  and  proper 
action.  Is  by  an  ex  parte  order  treated  as 
though  be  had  never  been  an  administra- 
tor at  all.  He  had  rights  and  Interests  In 
the  subject.  It  was  not  a  matter  of  course 
tbat  his  appointment  would  not  be  con- 
firmed, and.  In  any  event,  no  Intelligent  ac- 
tion could  be  taken  In  the  premises  with- 
out giving  the  only  one  who  knew,  an  op- 
portunity to  be  heard.  If  a  proper  case  Is 
shown  let  the  county  court  appoint  the 
widow  administratrix  de  bonis  nnn,  but 
tbey  ought  to  require  from  her  a  bond  In  a 
penalty  at  least  equal  to  the  value  of  the 
personaf^estate  likely  to  come  Into  her 
hands  to  be  administered,  and  unless  they 
have  a  proper  case  before  them  f«>r  declar- 
ing tbe  clerk's  appointment  void  or  in- 
valid from  the  beginning,  let  them  revoke 
James  A.  Raybum's  letters  of  adnilnlRtra- 
tlon  or  order  bis  powers  to  cease.  They 
now  bave  an  opportunity  given  them  by 
the  circuit  court  to  follows  due  and  or- 
derly method  of  procedure,  and  therefore 
the  order  of  tbe  drcnit  court  should  be 
affirmed. 

Engijbh,  J.,  eoncnra.    Locab,  P.,  and 
Brannon,  J.,  dissent. 


~~~~"^  (31  W.  Va.  3Vl)) 

State,  to  Use  of  Merchants'  Nat.  Bank. 
V.  UunKiNS  et  at.  ' 


iSuipreme  Court  a 


of  AppeaU  cf 
Deo.  6,  1890.) 


Wett  Virginia. 


Action  oh  AmasiBTBATOR'a  Bond. 
To  sustain  an  action  on  tbe  bond  of  admin- 
istrators against  them  and  their  securities,  it  is 
necessary  to  have  previously  obtained  a  judfnnent 
aftainst  toem  as  such,  on  which  execution  issued, 
and  was  returned  unsatisfied;  and  these  facts 
must  be  proved  to  the  jury  by  proper  evidonoe. 
(Si/Uobu*  by  the  Oowrt.) 
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Error  and  aupenedeaa  to  elrenlt  conrt, 
Ritchie  eoonty. 

T.  E.  DhvIb  and  R.  H.  Freer,  for  plain- 
tiBs  la  error.  R.  S.  Blair,  tor  deteodant  In 
error. 

Lucas,  P.  Ttais  was  an  action  of  debt 
brought  in  the  drcutt  court  of  Ritchie 
county  to  May  rules,  1885,  upon  the  ad- 
ministrator's bund  of  W.  F.  Uudlcins  and 
L.  B.  Ck>IIin8,aB  administrators  of  William 
Collins,  deceased,  and  J.  A.  Mason  and 
B.  S.  Collins  as  their  sureties.  The  plain- 
tiff was  the  state  of  West  Virginia  at  the 
relation  of  the  Merchants'  National  Bank 
of  West  Virginia  at  OlariiBburg.  After  re- 
citing the  qualification  of  the  administra- 
tors and  the  execution  of  their  bond,  the 
plaintiffs  set  out  as  a  breach  of  the  condi- 
tion that  the  said  bank  in  February,  1S84, 
recovered  Judgment  for  f500.86  against  the 
said  administrators,  and  that  execution 
issned  thereon  against  them  as  such,  and 
was  returned  no  effects  in  their  hands  to 
be  administered,  and  the  declaration  avers 
that  there  were  effects  which  had  been 
wasted  and  converted  by  said  adminis- 
trators. In  a  second  cuuntit  is  suKgested 
that  they  had  sufficient  effects  to  have 
paid  a  prorata  dividend  onsaidjudgment, 
and  that  the  administrators  bad  full  no- 
tice before  distributing  the  ossetB,  and 
nevertheless  neglected  and  refused  to  pay 
said  judgment  or  any  part  of  it.  When 
the  case  came  first  to  trial,  certain  pro- 
ceedings were  had  embraced  In  a  bill  of 
exceptions  taken  by  the  plaintiff,  but 
which  it  is  now  unnecessary  to  notice  fur- 
ther, as  nothing  therein  contained  can 
affect  the  final  result  of  the  litigation. 
After  several  terms  had  intervened  the 
rase  came  to  trial  before  another  jury,  of 
course,  and  a  verdict  was  rendered  for  the 
plaintiff.  To  sustain  the  issue  on  its  part 
the  plaintiff  gave  In  evidence  the  summons 
tn  the  former  case,  the  Judgment  therein, 
the  qualification  of  the  administrators, 
and  the  bonds  sued  on,  and  the  appraise- 
ment of  the  estate,  but  omitted  to  give  in 
evidence  the  execution  on  the  former  jndg^ 
ment,  together  with  tberetum  of  thesher- 
iff  thereon.  The  defendant  gave  in  evi- 
dence two  settlements  by  the  administra- 
tors, each  of  which  had  been  confirmed  by 
the  county  conrt,  and  both  of  which  clear- 
ly showed  that  the  administrators  had 
proceeded  to  distribute  and  pay  out  the 
funds  in  their  hands  to  other  creditors  in 
total  disregard  of  the  debt  due  the  bank, 
after  they  had  been  served  with  the  sum- 
mons, and  indeed  after  Judgment  had  been 
obtained,  which  was  at  the  February 
term,  1!^;  while  the  last  report  of  the 
commissioner,  which  was  confirmed  June 
6,  1886,  showed  that  the  administrators 
had  not  commenced  paying  out  the  fund 
found  in  their  hands  on  a  previous  settle- 
ment until  August,  1884. 

The  first  error  assigned  in  the  petition  is 
that  the  demurrer  to  the  declaration  was 
overruled.  We  could  perhaps  by  a  liberal 
construction  of  thedeclaration  find  enough 
upon  whi(.-h  to  support  a  judgment  accord- 
ing to  law  and  the  very  right  of  the  case; 
but  since  the  case  muHt  go  back,  we  dis- 
miss the  assignment  by  suggesting  that 
the  plaintiO,  should  he  so  desire,  be  per- 


mitted to  amend  the  declaration  so  as  to 
describe  the  Judgment  (a  failure  to  pay 
which  is  the  basis  of  this  action)  in  tbs 
same  language  in  which  he  substantiaUy 
describes  the  execution,  vis..aa  against  w. 
F.  Hudkins  and  L.  B.  Collins,  as  adminis- 
trators of  William  Collins.  Without  the 
use  of  the  particle  ."as,"  simply  placing  bis 
ofllce  in  apposition  to  the  name  of  the  in- 
dividual has  been  held  to  be  merely  </e- 
Bcrtptio  persona.  Rand  y.  Hale.  8  W. 
Va.  495;  Bank  y.  County  of  Lewis,  2S  W. 
Va.  278,292:  Early  y.  Wilkinson,  9  Orat.  71. 

The  second  assignment  of  error  is  that 
thecourterred  in  not  rejecting  the  testimo- 
ny of  the  plaintiff  by  which  he  sought  to 
establish  a  devastavit.  The  testimony, 
so  far  as  it  went,  was  all  admissible;  the 
trouble  was  that,  as  we  shall  see,  it  did 
not  go  far  enough. 

The  third  assignment  is  that  the  conrt 
permitted  the  plaintiff  to  introduce,  after 
he  had  closed  his  case,  a  judgment  in  the 
name  of  Mary  B.  WilkiuBon  against  W. 
F.  Hudkins  and  L.  B.  C'olins,  administra- 
tors, etc.  Why  the  plaintiff  should  have 
desired  to  introduce  testimony  so  totally 
irrelevant,  or  why  the  defendants  should 
have  objected  to  it,  is  one  o(  those  myste- 
ries which,  at  this  distance  from  the  scene 
of  action,  it  is  impossible  to  solve.  The 
Judgment,  as  appears  by  the  evidence  of 
the  defendants  themselves,  had  been  paid 
pro  rata  with  the  other  debts  audited  by 
the  commissioner:  and  if  the  defendants 
had  sought  to  introduce  it  and  the  plain- 
tiff objected,  we  could  have  better  under- 
stood the  points  of  view  from  which  they 
respectively  viewed  the  case.  Suffice  it  to 
say  that  the  whole  matter  was  totally 
unimportant. 

The  fourth  assignment  Is  that  the  court 
erred  in  giving  an  instruction  for  the 
plaintiff,  which  Is  as  follows:  "If  the  Jury 
believe  from  the  evidence  in  this  cause  that 
at  the  time  uf  the  settlement,  made  Janu- 
ary 26, 1884,  there  was  a  balance  In  the 
bands  of  the  administrator  of  William 
Collins,  deceased,  sufflcient  to  pay  off  and 
discharge  the  claim  of  the  plaintiff,  and 
that  the  defendant  had  notice  of  the  exist- 
ence of  said  claim,  then  it  was  their  daty 
to  have  paid  the  said  claim  pro  rata  with 
otherclalmsof  the  same  dignity.  And  the 
jury  are  further  instructed  that  the  service 
of  the  process  on  the  defendants  on  the  8rd 
day  of  Jan.  18K4,  is  notice  of  the  existence 
of  the  debt  set  up  in  the  declaration  in 
this  cause,  and  that  the  Judgment  Is 
conclusive  evidence  of  said  notice  to  the 
said  adm'rs  of  Wm.  Collins,  dec'd  &  con- 
clusive evidence  against  the  said  adminis- 
trators aforesaid  of  the  existence  of  the 
said  demand.  The  jury  are  instructed 
that  the  plaintiffs  are  entitled  to  recover 
from  the  defendants,  as  administrators  of 
William  Collins,  deceased,  out  of  the  mon- 
ey In  their  hands  collected  by  them,  due 
the  estate  of  William  Collins,  deceased,  a 
pro  rata  share  of  the  aggregate  amount 
of  the  money  that  came  Into  their  bands 
after  deducting  administration  fees  and 
funeral  expenses,  taxes  due  the  United 
States,  and  taxes  due  the  state  of  W.  Va., 
as  shown  by  Commissioner  H.  C.  Sbow- 
alter's  report  filed  in  the  office  of  the  clerk 
of  the  county  court  of  Ritchie  connty  on 
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tiie25tb  day  of  Jan.  18S4. "  Tbia  Instractlon 
was  perhapR  intended  to  propound  a  cor- 
rect propoHition  of  law,  but  It  U  8o  pooct- 
oated  and  worded  aa  to  loae  In  good  meaa- 
nre  Its  bypothetical  character,  and  tbe 
avera^  jnryman  wonld  perhaps  haye 
been  misled  by  it,  and  have  construed  it 
Into  a  direction  to  find  for  the  plaintiff. 

The  fifth  iassiKnnient  Is  that  the  coart 
erred  in  refusing  to  giye  tbe  following  in- 
Btraction  aslced  for  by  tbe  defendants: 
"The  Jury  are  inatructed  if  they  believe 
from  tbe  evidence  that  the  plaiutitf  failed 
to  present  and  prove  its  claim  here  sued 
on  before  the  commissioner  of  acconnts 
after  the  said  commissioner  had  given  the 
notice  provided  by  chapter  68,  {  18>  Acts 
Legislatare  of  West  Virginia  for  the  year 
1882,  it  Is  barred  from  recovery  in  this  ac- 
tion." It  is  obvious  that  there  was  no 
error  In  refusing  this  inatruction. 

Tbe  sixtb  assignment  is  that  the  plain- 
tiffs failed  to  prove  that  any  .execution 
bad  issued  upon  the  judgment  for  $600.86, 
rendered  February  29,  18i4.  The  counsel 
for  d^endant  in  error  cite  na  to  page  16  of 
the  record  to  show  that  this  aaalgnment 
is  based  on  a  mlaapprehenaionotfact;  but 
counsel  overloolced  the  fact  that  the  ex- 
ecution to  be  found  on  that  page  was 
offered  at  the  Urut  trial,  and,  as  clearly 
appears  by  the  defendants'  fifth  bill  of  ex- 
ceptions, it  was  not  adduced  on  the  sec- 
ond trial  at  all.  The  provision  of  theCode 
is  as  follows:  "Where  an  execution  on  a 
Judgment  or  decree  agafnataperaoual  rep- 
resentative is  returned  without  being  sat- 
isfied, th^re  maybe  forth withbrought  and 
prosecuted  an  action  against  the  obliga- 
tor in  any  bond  given  by  such  personal 
representative  for  the  faithful  dlacharge  of 
his  datlea. "  Code  1887,  c.  85,  §  23 .  Under 
this  provialon,  I  regard  it  aa  easential  to 
tbe  maintenance  of  bla  action  that  the 
plaintiff  ahould  prove  both  the  iaauing  of 
the  execution  and  the  return  of  no  effecta 
by  tbe  sheriff.  In  the  absence  of  this  evi- 
dence, there  is  not  sufficient  in  the  record 
to  SDstaln  tbe  Judgment  and  verdict,  and 
tbe  circuit  court  ahould  have  set  aside 
the  verdict,  and  granted  a  new  trial.  The 
Judgment  must  be  reveraed,  and  the  caae 
remanded,  with  inatructions  to  tbe  lower 
court  to  set  aalde  the  verdict  and  grant  a 
new  trial,  etc. 

Engubh  and  Brannon,  JJ.,  concurred. 

Holt,  J.,  absent. 


(M  W.  Vs.  ISO 

MoOANN'B  ADM'B  v.  BlOHTEB. 

(Supreme  Count  of  AppedU  of  Weet  Vl/rglinla. 

Nov.  W,  1890.) 
KrsonaNT— Hbsnb  Profits— Jdi>ombnt. 
In  an  action  of  ejectment  after  the  plea  of 
not  guilty  is  filed,  the  plaintiff  flies  In  lAe  snlt 
an  account  for  rents  and  profits  under  the  statute, 
and,  after  the  suit  had  been  pending  for  a  num- 
l>er  of  years,  an  agreement  was  entered  into  be- 
tween the  plaintiff  and  defendant,  whereby  said 
defendant  agreed  to  let  iudnnent  go  by  default 
in  said  suit,  and  the  plaintiff  agreed  to  waive  all 
claim  to  damages  sustained  by  destruction  of 
dwelling-house,  timber,  etc.,  and  the  defendant 
agreed  to  pay  tbe  plaintiff  all  legal  costs  and 
I^^  rents  in  said  suit,  said  action  of  ejectment 
remained  pending  on  the  doclcet  tor  several  years 
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•nbsequent  to  the  date  o^  said  agreement,  and 
was  dismissed  under  the  four-years  role,  without 
the  rents  claimed  in  the  account  filed,  as  afore- 
said, liaving  been  ascertained  in  said  action.  In 
an  action  of  covenant,  brought  on  said  agreement 
by  the  plaintiff  in  said  action  of  ejectment  to  re- 
cover from  the  defendant  such  rents  and  costs, 
?ield.  that  the  i>laintiff  in  said  action  of  eject- 
ment, having  failed  to  have  the  legal  rents  of  tbe 
land  in  controversy  assessed  in  said  action  of 
ejectment,  in  either  of  the  modes  prescribed  by 
statute,  conld  not  recover  the  legal  rents  con- 
tracted for  in  said  agreement,  in  said  action  of 
covenant.  Bbaxkos,  J.,  dissenting. 
(SyUohus  by  the  Covrt. ) 

Error  and  supersedeas  to  circuit  court 
of  Harrison  county. 

John  BaaselanA  Okey Johnson, torpl&ln- 
tlft  in  error.  Edwin  Mnxwell,  for  defend- 
ant in  error. 

Enolibb,  J.  The  questions  raised  by 
this  writ  of  error  were  argued  and  sub- 
mitted at  the  January  term  of  thin  court, 
1890,  and  at  the  spring  special  term,  for 
reasons  then  stated,  the  cause  waa  re- 
versed and  remanded  for  further  proceed- 
ings to  be  had  therein.  The  defendant  in 
error,  however,  presented  a  petition  pray- 
ing a  rehearing  thereof,  which  was  al- 
lowed, and  thecase  was  reheard  and  again 
submitted  at  tbe  June  term,  1890.  The 
questions  presented  for  our  consideration 
originate  from  the  proceedinga  taken  in  a 
certain  action  of  ejectment,  which  waa  in- 
atituted  on  the  27th  day  of  May.  1848,  in 
the  circuit  court  of  Harrison  county,  by 
Jamea,  Thomas,  John,  Sarah,  and  Wilson 
B.  McCann,  and  Jonathan,  James  M.,  and 
John  Golden,  to  recover  from  Cyrus  Boss 
the  possession  of  a  tract  of  land  contain- 
ing 50 acres  situated  in  Harrl8oncounty,in 
tbe  locality  therein  dcacribed.to  which  ac- 
tion said  Cyrus  Kosa  appeared  on  the  30th 
day  of  May,  1849,  and  pleaded  not  guilty. 
Baid  cause  remained  upon  the  docket  of 
the  circuit  court  of  aaid  county  until  the 
6th  day  of  December,  1866,  when  it  waa 
removed  to  tbe  circuit  court  of  Taylor 
county,  where  it  was  docketed  on  the  23d. 
day  of  February,  1867.  On  the  25th  day 
of  September,  1872,  the  death  of  the  defend- 
ant. Boss,  was  suggested,  and  the  cause 
was  revived  against  Sarah  Boas,  widow, 
and  John  Roaa,  and  about  20  others  named 
aa  heirs  at  law  of  Cyrua  Boss,  deceased. 
It  further  a ppeara  that  aaid  cause  rem aiued 
pending  in  the  circuit  court  of  Taylor 
county  until  the  1st  day  of  March,  1878, 
when  the  same  was  stricken  from  thedocic- 
et,  under  the  four-years  rule.  During  the 
pendency  of  said  action  in  tbeclrcuit  court 
of  Taylor  county,  to-wit,  on  the  let  day  of 
October,  1870,  the  plaintiffs,  by  their  at- 
torneys, filed  a  written-  notice  or  state, 
ment  of  profits  and  damages  claimed  by 
them  from  the  defendants,  in  the  words 
and  figures  following,  to-wit:  "James 
McCann  &  others  v.  Cyrus  Boss,  action  of 
ejectment  pending  in  the  circuit  court  of 
Taylor  county.  West  Virginia.  The  de- 
fendant tn  the  above-named  action  is  here- 
by notified  that  tbe  plaintiffs  therein  will, 
at  the  trial  thereof,  demand  against  the 
said  defendant  profits  derived  by  him  from 
tiie  land  in  the  declaration  mentioned  in 
said  action,  and  other  damages  done  by 
him  to    said    land   while    in   poasesaion 
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wrunKfally.  and  aealnntthe  said  plaintltfa, 
from  five  years  before  the  cummencement 
of  itaid  action  ontll  verdict  shall  be  ren- 
dered in  said  action  for  the  pialntifls  in 
said  action,  and  tbe  plalntiffit  herewith 
file,  with  the  declaration  in  said  actinn.  a 
statement  of  said  profits  and  damages, 
which'  statement  Is  as  follows,  to- wit: 
For  profits  of  said  land  at  the  rate  of  $75 
per  annum  from  the  Ist  day  of  April,  1846, 
till  the  commencement  of  said  action,  and 
at  the  same  rate  per  annum  on,  until  ver- 
dict shall  be  rendered  in  onid  action  for 
the  Qse  of  said  land.  $75.00  per  annum 
durlne  the  same  period. "  Signed  by  plain- 
tiffs' attorneys.  On  tbe  9th  day  of  Decem- 
ber, 1872,  said  Sarah  Ross  and  James  Mc- 
Cnnn  entered  into  an  agreement  in  writ- 
ing, under  seal,  in  the  words  and  figures 
following,  to-wit: 

"An  article  of  agreement  made  and  en- 
tered into  between  Sarah  Boss,  widow, 
and  heir  at  law  of  Cyrus  Robs,  deceased, 
and  James  McOann.  The  said  Sarah  Ross 
agreeH  and  binds  herself  to  let  Judgment 
go  by  default  in  a  certain  snit  now  pend- 
ing In  the  circuit  court  of  Taylor  county. 
West  Virginia,  for  a  certain  tract  or  par- 
cel of  land  lying  on  the  waters  of  Booth's 
creeic,  Harrison  county.  West  Va..  adjoin- 
ing tbe  lands  of  James  McCnnn  and  Cyrus 
Boss,  deceased,  supposed  to  contain  fifty 
acres.  In  which  said  SarubRosH  and  others 
are  defendantfl,  and  Jamne  McCann  is  plain- 
tiff. James  McCann,  upon  bis  part,  agrees 
and  binds  himself  to  waive  all  claim  to 
damages  sustained  by  destruction  of  d  well- 
ing-house,  timber,  etc.,  and  she  agrees  and 
binds  herself  to  pay  tbe  said  James  Mc- 
Cann all  legal  costs  and  legal  rents  on  said 
suit.  Witness  our  hands  and  seals  this 
9th  day  of  December,  1872. 
her 
"Sarah  X  Boss.    [Seal.] 

mark 
"James  McCann.    [Seal.] 

"Witness:    Henby  W.  Dipe. 

"John  B.  KiGHTER." 

Upon  said  agreement,  an  action  of  cove- 
nant was  brought  in  the  circuit  court  of 
Harrison  county,  to  October  rules,  1877, 
by  James  McCann  against  Peter  B.  Bighter, 
the  committee  of  Sarah  Boss,  who  was 
then  insane,  claiming  $6,000  damages  on 
account  of  her  failure  to  pay  to  the  plain- 
tiff all  legal  costs  and  legal  rents  in  tbe 
said  suit  in  said  Indenture  mentioned. 
During  the  progress  of  the  trial  of  said  ac- 
tion of  covenant,  the  conrt  was  aslted  to 
instruct  the  Jury  as  follows,  by  the  defend- 
ant's counsel,  to- wit:  "If  the  Jury  find 
from  the  evidence  that  the  plaintiff  Is  en- 
titled to  recover  lor  the  rents  of  the  fifty 
acres  Involved  In  the  action  of  ejectment 
referred  to  In  tbe  record,  they  can  only 
find  for  tbe  value  of  such  rents  from  five 
years  before  the  filing  of  the  claim  for  such 
rents,  October  1, 1870,  to  the  date  of  the 
agreement  on  which  this  suit  is  founded, 
December  9,  1872,  together  with  Interest 
thereon ; "  which  instruction  the  conrt  re- 
fused to  give  to  the  Jury,  and  tbe  defend- 
ant excepted.  Tbe  action  of  the  court  in 
refusing  this  instruction  is  relied  upon  by 
the  plaintiff  In  error  as  one  of  the  errora 
for  which  the  Judgment  of  thecireuit  court 
should  be  reveraed,  and  while  in  oor  view 


of  tbe  case  it  Is  not  necessary  to  pass  npon 
the  question  raised  by  the  action  of  tiw 
conrt  with  refe-ence  to  this  iastruction, 
yet  as  the  qneeiion  is  raised  by  tbe  assign- 
ment of  errors,  we  deem  it  proper  to  glv« 
expression  to  oar  views  upon  tbe  legal 
questions  raised  thereby.  Beverting  to 
the  early  hlxtory  of  the  action  of  eject- 
ment, we  find  that  in  its  early  dAys  It  had 
no  other  object  but  to  recover  damages 
In  favor  of  a  lessee  against  any  person 
who  ousted  him  of  his  term;  afterwards 
by  section  2,  c.  87,  St.  I  Gen.  IV.,  it  was 
provided,  among  other  things,  that  "  the 
judge,  before  whom  such  cause  shall  come 
on  to  be  tried,  shall,  whether  the  defend- 
ant shall  appear  upon  such  trial  or  not, 
permit  the  plaintiff  on  the  trial  after  proof 
of  his  right  to  recover  possession  of  tbe 
whole  or  any  part  of  the  premises  men- 
tioned In  the  dei-laration,  to  go  into  evi- 
dence of  the  mesne  profits  thereof,  which 
shall  or  might  have  accrued  from  the  day 
of  the  expiration  or  determination  of  the 
tenants'  interest  in  the  same  down  to  tbe 
time  of  the  verdict  given  In  the  cause,  or 
to  some  preceding  day  to  l>e  specially  men- 
tioned therein,  and  the  Jury  finding  for  the 
plaintiff  shall,  In  such  case,  give  their  ver- 
dict upon  the  whole  matter,  both  as  to 
the  recovery  of  the  whole  or  any  part  of 
the  premises,  and  also  as  to  the  amount 
of  the  damages  to  be  paid  for  such  mesne 
profits;  the  said  act  nut  to  bar  any  such 
landlord  from  bringing  trespass  for  the 
mesne  profits  toaccruefrom  the  verdict  on 
theday  so  specified  tberelndown  totheday 
of  the  delivery  of  possession  of  the  prem- 
ises recovered  in  ejectment."  Later  still 
said  action  was  resorted  to  mainly  for  the 
purpose  of  trying  titles,  and  the  damages 
claimed  were  merely  nominal,  but  were 
recoverable  in  a  separate  action  of  tres- 
pass fur  mesne  profits.  In  a  writ  of  right, 
the  Code  of  1819  ( volume  1,  p.  468,  c.  118,  $  I) 
provided  that  "at  the  trial,  any  matter 
may  be  given  In  evidence  which  might 
have  been  specially  pleaded,  and  opon  the 
verdict,  or  in  case  of  a  demurrer,  the  like 
Judgment  shall  -be  given,  and  upon  snch 
judgment  the  lilce  execution  awarded  as 
in  case  of  a  writ  of  right;  and  the  party 
for  whom  Judgment  shall  be  given  shall 
recover  his  costs  of  suit,  and  the  demand- 
ant. If  he  recover  his  seisin,  may  also  re- 
cover damages,  to  be  assessed  by  the  re- 
cognitors of  assize  for  the  tenants  with- 
holding possession  of  the  tenement  demand- 
ed." In  a  writ  of  right,  the  damages  were 
not  demanded  by  the  court,  but  were  re- 
covered npon  the  mlse  upon  the  mere 
right.  In  the  case  of  Purcell  t.  Wilson,  4 
Orat.  23,  Jndge  Baldwin.  In  delivering  tbe 
opinion  of  the  court,  says,  in  reference  to 
the  statute  above  quoted  from  the  Code 
of  1819:  "The  legislature  must  have  con- 
templated such  damages  as  were  recover- 
able for  a  like  wrongin  some  other  kind  of 
action,  and,  only  nominal  damages  being, 
in  practice,  recoverable  in  ejectment  at  tbe 
date  of  that  statute,  the  legislature  must 
have  had  in  view  the  damages  recoverable 
in  the  action  of  trespass  for  mesne  profits, 
which  embrace  the  whole  period  during 
which  possession  of  the  land  was  withheld 
down  to  the  possession  recovered  by 
means  of  the  Judgment  in  ejectmejit.  bat 
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wbicb  the  act  ijt  limitations,  when  plead- 
ed, restricts  as  to  the  mesne  proflts  that 
accrued  prior  to  the  action  of  trespass  to 
the  period  beKinnins  five  years  before  that 
action."  Previous  to  the  6th  ol  April, 
1838.  the  damag^es  which  could  be  recov- 
ered in  an  action  of  ejectment  in  the  state 
of  Virginia  were  merrily  nominal.  See  1 
Bob.  Pr.  (Old)  pp. 460, 4($1,  where  it  is  said: 
"If  the  Jnry  find  for  the  plaintiff  on  the 
general  issue,  [which  is  the  plea  of  not 
guilty.]  the  effect  of  such  finding  is  to  de- 
clare the  defendant  guilty  of  the  trespass 
and  ejectment  in  the  declaration  men- 
tioned ;  in  addition  to  which  the  verdict 
assesses  nominal  damages."  It  Is  some- 
times said  that  "the  forms  of  the  law  are 
the  best  evidences  of  the  law. "  Be  that, 
bowuver,  as  it  may,  in  turning  to  Robin- 
sun's  New  Forms,  (pages  173,174,)  we  find 
a  form  for  the  conditional  order  In  eject- 
ment, referring  to  Acts  1838,  p.  76,  c.  97, 
commencing  as  follows:  "This  day  came 
the  plaintiff,  by  his  attorney,  and  filed  his 
declaration  against  the  defendant,  with  a 
note  from  the  said  plaintiff  to  J.  B.,  and 
an  affidavit  thereunder  written,  and  also 
astatement  showlngtheamountof  profits 
and  other  damages,  which  the  plaintiff 
means  to  demand,"  etc.,  which  would 
seem  to  indicate  thattlie  practice  then  was 
to  file  such  statement  with  the  declara- 
tion. This  court  has,  however,  decided,  In 
the  case  of  Witten  v.  St.  Clair,  27  W.  Va. 
762,  that  "such  statement  claiming  profits 
or  damages  may  be  filed  aft^r  the  declara- 
tion has  been  filed,  and  before  trial;  but, 
if  not  filed  at  the  commencement  of  the  ac- 
tion, the  trial  court  ought  not  to  permit 
the  same  to  be  thereafter  filed,  when  doing 
so  might  operate  as  a  surprise  or  fraud 
upon  the  defendant."  In  the  caee  under 
consideration,  the  statement  of  profits 
and  damages  claimed  by  the  plaintiff  was 
not  filed  until  the  lapse  of  22  years  and 
4  months  after  the  declaration  was 
filed,  and  it  was  then  filed  in  the  county 
of  Taylor,  to  which  the  action  had  then 
been  removed.  The  action  of  the  court  in 
allowing  said  statement  to  be  filed  In  said 
coanty  of  Taylor  is  assigned  as  an  error 
by  counsel  for  plaintlB  in  error,  bnt  we  do 
not  so  regard  it,  for,  if  the  plaintiff  had  a 
right  to  file  said  statement  after  such  a 
great  lapse  of  time  at  all,  we  are  of  opin- 
ion that  it  could  be  done  in  tbe  county  of 
Taylor;  that  it  would  follow  the  case 
into  said  county  as  one  of  its  incidents. 

If  the  plaintiff  in  the  action  of  covenant 
was  entitled  to  recover  any  portion  of  the 
rents  and  profits  mentioned  In  said  state- 
ment, it  occurs  to  me  that  a  more  serious 
question  is  raised  by  the  instruction  which 
was  asked  for  by  the  defendant,  and  re- 
fused by  the  court,  seeking  to  limit  the  re- 
covery of  such  rents  and  profits  to  a 
period  embraced  within  five  years  before 
the  filing  of  said  claim.  The  act  of  April 
6, 1^8,  was  evidently  intended  as  a  substi- 
tute for  the  action  of  trespass  to  which 
the  plalntlR  was  compelled  to  resort  pre- 
vious to  that  time,  in  order  to  recover 
damages  for  mesne  profits.  In  tbe  con- 
solidated cases  of  James  Biver,  etc.,  Co.  v. 
ijee.  Same  v.  Wortham,  and  Same  v.  Mac- 
Parland,  reported  in  16  Grat.  431,  Judge 
MoNCUBS,  delirering  the  opipjon   of   the 


court,  says:  "The  present  Code  dispenses 
with  the  necessity  of  an  action  of  trespass 
for  mesne  profits,  and  makes  the  damages 
recoverable  in  the  action  of  ejectment. "  In 
the  case  of  Purcell  v.  Wilson,  4  Urat.  23, 
Judge  Baldwin,  delivering  the  opinion  of 
the  court,  says:  "As  regards  thedamages 
found  by  the  special  verdict,  the  court  is ' 
of  opinion  that,  as  at  common  law,  dam- 
ages were  not  recoverable  in  a  writ  of 
right,  and  the  damages  authorized  by  our 
revised  act  of  1818,  concerning  writs  of 
right,  (1  Rev.  Code,  c.  118,  §  1,  p.  464.)  are 
for  tbe  tenants  withholding  possession  of 
the  tenement  demanded,  the  legislature 
must  have  contemplated  such  damages  as 
were  recoverable  for  the  like  wrong  in 
some  other  kind  of  action;  and,  only  nom- 
inal damages  being  In  practice  recoverable 
in  ejectment  at  the  duteof  that  statute, 
the  legislature  must  have  had  In  view  the 
damaares  recoverable  in  the  action  of  tres- 
pass tor  mesne  profits,  which  embrace  tb« 
whole  period  during  which  puHsessIon  of 
the  land  was  withheld  down  to  possession 
recovered  by  means  of  the  judgment  in 
ejectment,  but  which  the  act  of  limita- 
tions, when  pleaded,  rest]  lets,  as  to  mesne 
profits  that  accrued  prior  to  the  action  of 
trespass  to  the  period  beginning  Ave  years 
before  that  action. ''  The  case  of  Witten  v. 
St.  Clair,  supra,  was  an  action  of  eject- 
ment instituted  in  this  state  against  a 
non-resident,  and,  upon  the  question  of  ju- 
risdiction, Snyder,  J.,  delivering  the  opin- 
ion of  the  court,  says:  "It,  therefore,  fol- 
lows that  while  in  this  action  the  plaintiff, 
bv  service  of  process  upon  the  defendant 
outside  of  the  state,  or  by  order  ol  pnbli* 
cation,  was  entitled  to  an  absolute  and 
conclusive  judgment  against  the  defend- 
ant, as  to  the  land,  whether  the  defendant 
appeared  and  pleaded  to  the  action  or 
not,  it  is  clear  that  he  was  not  entitled  to 
a  Judgment  for  damages  done  to  the 
land,  without  such  appearance  by  the  de- 
fendant. In  this  action,  it  does  appear 
that  the  defendant  appeared,  and  pleaded 
generally  to  tbe  action;  bnt  it  does  not 
appear  whether  be  so  pleaded  before  or 
after  tbe  claim  for  damages  was  filed  by 
the  plaintiff.  If  he  pleaded  after  such 
claim  had  been  filed,  then  his  appearance 
should  be  regarded  and  treated  as  an  ap- 
pearance to  the  whole  action,  including 
the  claim  -for  damages,  and  in  such  case 
the  court  had  Jurisdiction  to  rpnderjudg- 
mentnot  onlyfortheland,  butforthe  dam- 
ages also.  But  if,  at  the  time  the  defend- 
ant pleaded  to  the  action,  no  claim  or 
statement  demanding  damages  had  been 
filed,  his  appearance  could  not  properly  be 
considered  as  an  appearance  to  an  action 
which  included  such  claim.  It,  therefore, 
seems  to  me  that,  if  the  defendant  pleads 
to  the  action  before  such  statement  Is 
filed,  the  court  should  not  thereafter, 
without  the  consent  of  the  defendant,  per- 
mit such  statement  or  claim  for  damages 
to  be  filed  in  the  action,  but  should  leave 
the  plaintiff  to  his  separate  action  in  tBe 
proper  forum  to  recover  such  damages. " 
This  clearly  indicates  the  distinct  and  In- 
dependent nature  of  the  claims  asserted 
by  the  action  of  ejectment  alone,  and 
by  filing  the  statement  provided"  for  by 
statute,  and  that  a  plea  filed  to  tbe  action 
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of  ejectment  is  no  appearance  or  pina  to  a 
statement  of  accuunt  filed  subsequently 
under  tbe  statnte,  and  tbe  Jostlce  of  tbat 
decision  is  clearly  evinced  by  the  tacts  In 
tbe  case  under  consideration.  At  the  time 
tbe  defendant,  Ross,  filed  bis  plea  of  not 
.guilty  in  the  year  1849,  no  account  lor 
rents  or  mesne  profits  had  been  filed,  and, 
no  matter  what  plea  or  defense  be  might 
have  been  able  at  that  time  to  interpose 
by  way  ot  set-off,  in  th^  nature  of  perma- 
nent improvements,  or  otherwise,  no  op- 
portnuity  was  afforded  him,  and  be  had 
no  notice,  that  any  such  claim  would  ever 
be  asserted,  and  not  until  over  21  years 
thereafter  was  such  claim  asserted,  and 
then  by  filing  it  in  another  county  to 
which  the  action  of  ejectment  bad  been 
removed.  This  courtin  the  case  of  Wltten 
V.  St.  Clair,  supra,  further  sa}  a,  in  spealc* 
iug  of  such  statement :  "  It  may  t>e  filed  at 
tbe  time  tbe  declaration  ia  filed,  or  after- 
wards, before  tbe  appearance  of  tbe  de- 
fendant, and  before  the  trial.  Whether  It 
may  be  filed  after  tbe  defendant  has  ap- 
peared and  pleaded  to  tbe  action  is  a  mat- 
ter which  should  be  in  tbe  discretion  of 
tbe  trial  court,  to  be  reasonably  exercised 
by  it,  so  as  to  avoid  surprise  or  injustice 
to  the  defendant. " 

Under  the  ctrcumstJEinces  of  this  case, 
taking  into  consideration  the  greatlapseof 
time  between  the  date  of  filing  the  plea  by 
the  defendant  and  filing  the  statement  by 
tbe  plaintiff,  we  do  not  think  said  state- 
ment should  have  been  filed  by  the  court, 
without  the  consent  of  the  defendant,  but 
should  have  left  the  plaintiff  to  bis  sepa- 
rate action  in  the  proper  forum,  to  recov- 
er the  damages  claimed,  and,  when  said 
claim  was  asserted  by  the  plaintiff  in  a 
separate  action,  tbe  defendant  could  have 
pleaded  the  statute  of  limitations,  and  pre- 
vented the  plaintiff  from  recovering  for 
more  than  five  years  anterior  to  the  insti- 
tution of  such  action.  In  Tyler,  £J.  p.  843, 
the  author  says:  "Tbe  usual  plea  of  the 
defendant  in  the  action  for  mesne  profits 
is  the  general  issue,  or  not  guilty,  and,  if 
the  plaintiff  declare  against  the  defendant 
tor  having  taken  the  mesne  profits  tor  a 
longer  period  than  is  allowed  by  the 
statute  ot  limitations,  the  defendant  may 
plead  the  statute  ot  limitations,  that  is 
to  say,  not  guilty  within  the  period  fixed 
by  the  statute  before  the  commencement 
of  the  action,  and  thereby  protect  himself 
from  all  but  the  statutory  period."  In 
the  case  of  Hill  v.  Myers,  46  Pa.  St.  15,  in 
an  opinion  which  reviews  the  authorities 
upon  the  subject  to  a  considerable  extent, 
the  court  held  that, "in  trespass  for  mesne 
profits  after  Judgment  in  ejectment,  the 
plaintiff  can  recover  only  tor  what  had 
accrued  within  sis  years  previous  to  tbe 
commencement  of  the  action ;  torall  rents, 
issues,  and  profits,  accruing  previously 
thereto,  the  statute  of  limitations  is  a 
bar. "  In  the  case  of  Budd  v.  Walker,  9 
Barb.  493,  tbe  court  held  "that,  on  a  sug- 
gestion for  menne  profits  after  a  recovery 
in  ejectment,  the  plaintiff  can  only  recover 
for  the  six  years  next  before  the  filing  of 
the  sugg:e8tion;  be  cannot  elect  the  six 
years  next  succeeding  the  commencement 
of  the  ejectment  snit."  Welles,  J.,  in  de- 
livering the  opinion  ot  the  court,  says: 


"But,  to  rptum  to  the  real  question  beton 
us,  we  are  clear  that  the  six  years'  limlta> 
tion  in  question  terminates,  or  must  be 
next  before,  the  filing  of  the  suggestion  for 
mesne  profits;  that  is,  the  time  when  tbe 
plaintiff  put  himself  in  motion  with  a  view 
to  obtain  the  object  be  seeks,  "etc.  Tbe 
Revised  Statutes  of  New  York  in  existence 
and  force  when  this  decision  was  rendered 
provided  (volume  2,  p.  810,  §  44)  that,  "in- 
stead of  the  action  ot  trespass  tor  mesne 
profits  heretofore  used,  the  plaintiff,  seek- 
ing to  recover  such  damages,  shall,  within 
one  year  after  the  docketing  of  the  Judg- 
ment, make  and  file  a  suggestion  of  soch 
claim,  which  shall  be  entered  with  the  pro< 
ceedings  thereon  upon  the  record  of  each 
Judgment,  or  be  attached  thereto  as  a 
continuation  ot  the  same. "  This  proceed- 
ing, it  will  be  perceived,  bears  some  an< 
aiogy  to  the  proceedings  prescribed  by 
our  Code.  Here,  a  sta  tnment  of  the  profits 
and  other  damages,  which  the  plalntiH 
means  to  demand,  is  filed  with  tbedeclara- 
tlon ;  there,  a  suggestion  is  attached  to 
or  filed  with  the  record  afterthe  Judgment 
in  ejectment;  but,  in  both  instances,  (to 
usethelanguageot  Judge Wbllbs:)  "The 
time  when  the  plaintiff  puts  himself  in 
motion,  with  a  view  to  obtain  tbe  object 
he  seeks,  is  when  the  statement  or  sugges- 
tion is  filed;"  and,  until  tbat  is  filed.  It 
cannot  be  known  that  tbe  plaintiff  intends 
to  assert  a  claim  for  profits  or  damages. 
It  would  hardly  be  Just  or  fair  to  tbe  de> 
fendant  to  bold  that,  when  sucb  state- 
ment is  filed,  although  it  may  have  been 
delayed  (as  in  this  instance)  for  many 
years,  it  relates  back  to  the  Institntlon  ot 
the  ejectment  suit,  because  the  claim  thus 
asserted  may  be  pleaded  to  and  controvert- 
ed, and,  sucb  being  tbe  case,  the  defendant 
should  not  be  deprived,  by  the  plalntitTs 
delays  and  laches,  from  making  his  de- 
fense before  his  witnesses  have  died  or  re- 
moved, or  the  facta  and  dnramstances 
have  been  forgotten.  But,  as  before  stat- 
ed, tbe  plaintiff,  James  McCann,  In  Octo- 
ber, 1877,  brought  an  action  ot  covenant, 
in  the  circuit  conrt  ot  Harrison  county, 
against  Peter  B.  Righter,  the  committee 
ot  said  Sarah  Ross,  who  was  then  insane, 
(and  her  husband,  Cyrus  Ross,  then  ap- 
pears to  have  been  dead  forseveral  years,) 
claiming  $5,000  damages,  on  account  of 
her  failure  to  pay  all  legal  costs  and  legal 
rents  In  said  suit,  meaning  the  action  of 
ejectment  aforesaid,  which  suit  was  pred- 
icated upon  the  article  of  agreement  be- 
tween James  McCann  and  Sarah  Ross, 
hereinbefore  set  forth.  The  only  plea  filed 
by  the  defendant  was  the  plea  ot  aon  est 
factum.  The  case  was  presented  to  a 
Jury,  and  resulted  in  n  verdlctfor  the  plain- 
tiff ot  f8,870.8S.  The  defrndaint  movt^  in 
arrest  ot  Judgment,  and  asked  the  court 
to  set  aside  the  verdict  of  the  Jury,  and 
grant  a  new  trial  to  the  defendant,  upon 
the  ground  tbat  the  court  erred  in  refusing 
to  give  the  jury  an  instruction  prayed  for 
by  the  defendant,  (which  was  the  one 
hereinbefore  quoted,)  and  because  the  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence, which  motion  the  court  overruled, 
and  rendered  Judgment  on  said  verdict, 
and  tor  costs,  and  the  defendant  excepted, 
and  it  appears  from  tbe  bill  ot  exceptions 
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taken  that  the  plaintiff  gave  in  evidence 
to  the  Jury  eaid  agreement  bet'ween  James 
McCann  and  Sarah  Ross,  also  the  record 
of  said .  ejectment  cause  from  which  the 
facts  appear  which  have  heretofore  been 
stated ;  and  it  further  appears  that,  on 
the  1st  day  of  March,  1878,  the  following 
order  was  made  in  said  ejectment  case, 
to- wit:  "For  more  than  four  years  there 
has  been  no  order  or  proceeding  in  this  ac- 
tion only  to  continue  it,  and  therefore  this 
action  is  struck  from  the  docket." 

The  plaintiff  also  proved  that  Qyrus 
Ross,  the  defendant  in  said  action  of  eject- 
ment, bad  possession  of  the  50  acres  of  land 
in  controversy,  from  and  during  the  year 
1846  until  his  death  in  March.  1873,  under 
said  agreement,  and  that  the  rental  value 
of  said  land  was  $60  per  annum,  during  all 
that  time.  Could  the  legal  rentsand  costs 
which  said  Sarah  Ross  agreed  to  pay  be 
ascertained  and  recovered  in  Sdid  action 
of  covenant?  In  asserting  his  claim  for 
said  rents  and  profits,  the  said  James 
McCann  might  have  resorted  to  a  sepa- 
rate action,  but  he  made  his  election  to 
ganrae  the  remedy  prescribed  by  statute 
y  filing  his  statement  in  said  ejectment 
suit,  and  the  covenant  of  Sarah  Ross  was 
to  pay  all  legal  costs  and  legal  rents  in 
said  suit,— that  is,  to  be  ascertained  there- 
in,— and  the  plaintiff  was  to  take  judg- 
ment In  said  ejectment  suit  by  default. 
How,  then,  should  the  plaintiff  have  pro- 
ceeded to  ascertain  what  were  the  legal 
rents  in  said  suit?  Our  statute  Is  plain 
and  positive,  pointing  out  clearly  the 
manner  in  which  such  damages  shall  be 
assessed ;  that  is,  damages  for  mesne  prof- 
its of  the  land.  Section  31,  c.  90,  of  the 
Code  says :  "  If  there  be  no  issue  of  fact 
tried  in  the  cause,  and  Judgment  Is  to  be 
rendered  for  the  plaintiff  on  demurrer,  de- 
fault! or  otherwise,  the  said  damages 
shall  be  assessed  by  the  court,  unless 
either  party  shall  move  to  have  them  as- 
sessed by  a  Jury,  or  the  court  shall  think 
proper  to  have  them  so  asHessed,  in 
which  case  a  Jury  shall  be  Impaneled  to 
assess  them ;"  i)ut  instead  of  proceeding  in 
this  manner,  when  said  Sarah  Rosa  made 
no  farther  defense,  the  case  was  allowed 
to  be  stricken  from  the  docket  under  the 
fonr-years  rule,  without  taking  nay  steps 
in  said  action  olejectment  to  ascertain  "  the 
legal  rents  in  Bald  suit,"  or  anyjudgment 
for  costs,  and  having  failed  to  ascertain 
the  value  of  said  rents  in  the  mode  pre- 
scribed by.  statute,  I  am  clearly  of  opinion 
they  could  not  be  ascertained  in  this  aci- 
tion  of  covenant.  The  course  the  plaintiff 
elected  to  pursue  for  the  recovery  of  said 
rents  and  profits.  In  said  action  of  'eject- 
ment, is  a  statutory  proceeding,  and  un- 
der the  rule  must  be  construed  strictly, 
and  instead  ofdoing  this  the  plaintiff  seems 
to  have  abandoned  his  cose,  and  did  not 
even  take  judgment  by  default.  There 
was  no  finding  by  a  Jury.  The  damages 
were  not  assessed  by  the  court,  and 
neither  party  moved  to  have  them  as- 
sessed by  a  jury,  and  the  court  does  not 
appear  to  have  thought  proper  to  have 
them  so  assfssed,  so  that  the  legal  rents 
were  not  ascertained  In  said  suit.  In  any 
manner  contemplated  by.  the  statute,  or 
otherwise.    That    was,    however,    what 


Sarah  Ross  agreed  to  pay  the  legal  rent* 
on  (in)  said  suit,  (to  be  ascertained;)  that 
is,  what  a  jury  impaneled  therein  might 
have  ascertained,  or  the  court  may  have 
assessed  Insaid  suit,  and  what  might  have 
lieen  thus  ascertained  we  know  not.  We 
do  know  what  a  Jury  impaneled  in  an- 
other and  different  case  has  ascertained, 
but  we  cannot  say  that  a  Jury  impaneled 
several  years  before  in  the  action  of  eject- 
ment In  the  life-time  of  said  Cyrus  Ross, 
or  before  said  Sarah  Ross  became  insane, 
or  even  afterwards,  would  have  ascer- 
tained the  same  amount  of  rentsand  prof- 
its as  was  ascertained  by  the  jury  In  this 
action  of  covenant.  The  action  of  eject- 
ment continued  pendinja:  In  Taylor  county 
until  the  1st  of  March,  1878,  and  this  ac- 
tion of  covenant  appears  to  have  been 
brought  to  October  rules,  1877, so  that  the 

Elaintlff,  If  he  had  been  so  disposed,  could 
ave  asked  the  circuit  court  of  Taylor  to 
assess  the  damages,  or  impanel  a  Jury  to 
do  so,  at  the  time  he  brought  his  action 
of  covenant,  and  that,  we  think.  Is  the 
only  way  said  rents  and  profits  could  be 
legally  ascertained.  In  the  case  of  James 
River,  etc.,  Co.  v.  Lee,  Same  v.  Wortham, 
and  Same  v.  MacFarland,  160rat.432,MoN- 
CURE,  J.,  says:  "Gertaluly,  If  such  a  state- 
ment befiled,  an  order  of  inquiry  of  damages 
would  be  necessary.  Code,  c.  90,  {  81.  And 
so,  also,  is  such  an  order  necessary,  though 
no  such  statement  be  filed,  if  the  right  or 
title  of  the  plaintiff  expired  after  the  com- 
mencement of  the  suit.  In  whldi  case,  the 
law  provides  that  'Judgment  shall  be  en- 
tered tor  his  damages  sustained  from  the 
withholding  of  the  premises  by  the  defend- 
ant, and,  as  to  the  premises  claimed,  the 
Judgment  shall  be  that  the  defendant  go 
thereof  without  day.'  Id.  §  28.  In  thelat- 
ter  case,  the  plaintiff  is  certainly  entitled 
to  his  costs,  and  the  mode  of  recovering 
them  is  by  continuing  the  prosecution  of 
the  suit  for  the  damages."  We  think  the 
court  below  committed  an  error  In  allow- 
ing the  value  of  the  rents  to  be  ascertained 
by  a  jury  Impaneled  In  said  action  of  cov- 
enant. For  these  reasons,  the  judgment 
complained  of  must  be  reversed. 

Lucas,  P.,  concurs.    Holt,  J.,  absent. 

Brannon,  J.  I  cannot  absent  to  all  that 
Is  contained  In  the  foregoing  opinion.  I 
would  reverse,  because  the  amount  found 
is  too  great,  for  reasons  which  it  would 
answer  no  purpose  to  state;  but  I  am  of 
the  opinion  that  in  this  action  of  cove- 
nant, based  on  the  instrument  In  the  decla- 
ration mentioned,  a  recovery  can  be  had, 
and  that  plaintiff  is  not  confined  to  pro- 
ceedings in  the  action  of  ejectment  to  re- 
cover the  rent. 

(S4  W.  Va.  375) 
SOHAUPP  et  Hi.  V.  H0KILL. 

(Supreme  Court  of  Appealt  of  Wett  Flrofwlo. 
Deo.  6,  1890.) 

On.  LbASB— FORFEITURB — C1.NCXUATI0N. 

1.  F., having  given  one  "oillease"  to  H.,  after- 
wards gave  another  "oil  lease"  to  B.,  of  the  same 
property,  on  which  was  indorsed,  before  execu- 
tion: "This  lease  to  be  taken  snbleot  to  the  B. 
M.  Hokill  lease. "  field,  the  second  lease  is  not 
an  unequivooal  declarsti<m  of  forfeiture  of  the 
first  lease.    . 
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9.  The  first  lease  having,  by  mistake,  1)een 
ksnded  back  to  the  lessor  to  be  canceled,  heUL 
the  above  Indorsement  saves  to  H.  bis  ri^t,  ii 
any,  to  have  such  mistake  corrected. 
(SvlUUma  by  the  CauirU) 

Error  and  aupensedeaa  to  clrcnlt  conrt, 
Monongalia  county. 

Okejr  JobnaoD,  W.  P.  Hubbard,  and 
Keck  A  Son,  tor  plaintiff  In  error.  Berk- 
shire Jt  Stunciss,  Cox  &  Baker,  Jamea 
Bradia,  and  AUTed  Cte/d  ire//,  for  defendants 
In  error. 

Holt,  J.  This  was  a  writ  In  nnlawful 
entry  and  detainer  brought  in  the  circuit 
court  of  Mononsalia  county,  on  the  8th 
day  of  May,  1890,  by  Conrad  A.  Schaupp 
and  others,  plaintiffs  below,  and  defend- 
ants In  error,  against  Sdwin  M.Uukill,  de- 
fendant below,  and  plaintiff  in  error,  to 
recover  from  Huklll  the  possession,  for 
the  purpose  of  drilling  and  operating  for 
petrolenm  and  gas,  of  a  certain  tract  of 
land  containing  by  estimation  450  acres 
situate  In  (Hay  district,  Monongalla.coun- 
ty,  W.  Va.,  adjoining  and  bounded  by 
the  lands  of  M.  B.  Jones  and  others,  being 
the  same  land  upon  which  Andrew  M. 
Fox  now  resides,  and  the  same  which,  by 
deed  of  lease,  bearing  date  the  2d  day  of 
May,  1889,  was  leased  by  the  said  Andrew 
M.  Fox  to  the  said  Conrad  A.  Schaupp, 
tor  the  purpose  of  drilling  and  operating 
tor  petroleum  and  gas,  for  and  during  the 
term  of  20  years  from  the  date  of  said 
lease,  and  as  much  longer  as  oil  and  gas 
are  found  In  paying  quantities;  complain- 
ing that  Hukllt  is  In  possession  of  the 
land,  and  unlawfully  withholds  from 
plaintiffs  the  possession  for  the  purpose, 
and  to  the  extent,  aforesaid.  On  the  19th 
day  of  June,  1890,  defendant,  Huklll,  ap- 
peared by  his  attorneys,  and  moved  the 
court  to  quash  the  summons,  and  the  mo- 
tiim  was  overruled,  and  thereupon  the  de- 
fendant entered  the  plea  of  not  guilty,  and 
issue  was  Joined.  Defendant,  Huklll, 
claimed  under  an  older  lease  from  the 
same  lessor,  Andrew  M.  Fox,  dated  No- 
vember 6. 1885,  for  20  years,  but  for  oil 
alone.  A  Jury  was  Impaneled,  and  sworn 
to  try  this  Issue.  To  rulings  of  the  court 
made  during  the  progress  of  the  trial,  de- 
fendant, Huklll,  took  three  bills  of  excep- 
tion, and  plaintiffs  iSchaupp  et  al.,  one. 
After  the  evidence  was  all  In  on  both  sides, 
plaintiffs  below  demurred  thereto,  and  de- 
fendant, by  order  of  the  court,  joined  In 
the  demurrer.  Whereupon,  It  was  told 
to  the  Jury  that  they  should  inquire 
whether  the  defendant.  Huklll,  unlawfully 
withholds  from  the  plaintiffs  the  posses- 
sion of  the  premises  described  in  the  war- 
rant, for  the  purpose  of  operating  there- 
on for  petroleum  and  gus,  under  the  lease 
therein  described,  from  Andrew  M.  Fox 
and  wife  to  C.  A.  Schaupp,  in  case  Judg- 
ment should  oe  glyen  for  the  plaintiffs  on 
said  evidence.  Thereupon,  the  Jury  re- 
turned this  verdict ;  "  We,  the  Jury,  If  the 
court  be  of  opinion  that  the  law  is  for  the 
plaintiffs  on  the  demurrer  to  the  evidence, 
find  that  the  defendant  unlawfully  with- 
holds from  the  plaintiffs  the  premises  de- 
scribed in  the  warrant,  for  the  purpose  of 
drilling  and  operating  thereon  for  petrole- 
nm and  gas,  and.  If  the  court  shall  be  of 


opinion  that  the  law  la  for  the  defendant 
on  the  demurrer  to  the  evidence,  then  we 
find  for  the  defendant."  On  the  24th  day 
of  Juno,  1890,  the  circuit  court  overruled 
defendant's  motion  for  a  new  trial,  and 
motion  in  arrest  of  Judgment,  and.  on  the 
demurrer  to  the  evidence,  gave  Judgment 
for  plaintiff  as  follows:  "It  seems  to  the 
court  that  the  matter  shown  in  evidence 
Is  sufficient  to  maintain  the  issue  on  the 
part  of  the  plaintiffs.  Thereupon,  it  la 
considered  that  the  plaintiffs  recover  from 
the  defendant,'E.  M.  Huklll,  the  possession 
of  the  premises  described  in  the  summons 
in  this  case,  for  the  purpose  of  operating 
thereon  for  oil  and  gas,  under  the  lease 
therein  described,  from  A.  M.  Fox  and 
wife  to  C.  A.  Schaupp."  And,  on  writ  of 
error  and  supersedeas  to  this  Judgment, 
the  cause  Is  now  here  to  be  revievped.  The 
facts.  In  the  main,  appear  by  written  In- 
struments. There  are  a  few,  however,  to 
be  determined  from  verbal  testimony,  by 
the  rule  applicable  to  demurrers  to  evi- 
dence. On  the  6th  of  November,  1885,  A. 
M.  Fox,  the  lessor,  was  the  owner  In  tee  of 
the  450  acres  of  land  In  dispute,  situate  In 
Clay  district,  Monongalia  county,  sub- 
ject to  the  life-estate  of  Nancy  Fox,  wid- 
ow of  Martin  Fox,  deceased,  in  303%  acres, 
part  thereof.  A.  M.  Fox,  by  his  deed  of 
that  date,  and  which,  for  brevity,  we  may 
call  an  "oil  lease,"  leased  his  land  Of  450 
acres  toE.  M.  Huklll  &  Co.,  for  the  term  of 
20 .  years,  for  the  sole  and  only  purpose  ut 
developing,  drilling  for.  an'd  producing 
petroleum  or  carbon  oil.  This  was  called 
the"E.  M.  Huklll  Lease."  It  excepted  15 
acres  immediately  surrounding  the  house 
and  orchard,  to  the  extent  that  It  was 
not  to  be  drilled  upon  without  the  writ- 
ten consent  of  A.  M.  Fox,.  E.  M.  Huklll  & 
Co.  to  deliver  one-eighth  of  the  crude  oil, 
Fox  furnishing  tankage.  Fox  was  to  use 
and  enjoy  the  premises  for  tillage,  ekcept 
such  parts  as  were  necessary  for  roads 
and  development  purposes.  The  lessees 
were  to  commence  within  nine  months,  or 
thereafter  pay  Fox  $18  per  month,  until 
the  work  was  commenced;  and  a  failure 
to  do  one  or  the  other  was  to  work  an 
absolute  turieiture.  On  the  15tb  of  No- 
vember, 1886,  Huklll  paid  Fox  f54,  which 
Fox  receipted  for  as  in  full  of  rental  to  6th 
November,  1886.  On  the  7th  of  March, 
1888,  E.  M.  Huklll,  by  mistake,  sent  this 
lease  back  to  Fox,  who,  by  writing  under 
seal,  accepted  Its  return,  and  agreed  that 
the  same  might  he  canceled,  as  of  6th  De- 
cember, 1886.  This  lease  thus  remained  In 
the  hands  of  Fox  from  the  7th  of  March, 
1888,  until  the  20th  of  May,  18S9,  when  it 
was  returned  to  Huklll,  as  having  been 
given  up  by  mistake.  During  this  time, 
these  lessees  did  notcomraenceoperatlons, 
and  paid  no  rent.  While  Fox  held  the 
lease  thus  given  up,  he  was  advised  that 
the  mere  handing  back  of  the  lease,  with- 
out any  writing  Irom  Huklll.  was  not 
sufficient  to  put  an  end  to  it;  but,  to  nse 
Fox's  expression,  "It  might  come  to  life 
again."  On  the  2d  day  of  May,  18S9,  the 
plaintiff  below,  C.  A.  Schaupp,  applied  to 
Fox  for  ah  "oil  lease"  of  the  same  land  on 
which  he,'  Fox,  was  then  living,  and  has 
lived  during  all  this  time.  Fox  showed 
Schaupp  the  Hukill  lease,  told  him  that  it 
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had  been  returned  to  him  tbrooKh  Gar- 
rard, Uuklll's  agent,  and  that  he  had 
BiKned  the  receipt  above  mentioned.  80, 
Fox  at  length  agreed  to  give  iSchaapp 
a  lease  fur  the  term  ot  30  years  for  petrole- 
om  and  gas,  subject  to  the  £.  M.  UukiU 
lease.  The  lease  was  executed  by  Fox 
and  wife  and  by  Schaupp,  In  duplicate, 
with  an  indorsement  written  on  the  back 
by  8clianpp  before  execution,  and  made 
and  intended  to  be  a  part  of  the  Instra- 
ment:  "This  lease  is  to  be  taken,  subject 
to  the  E.  M.  UuklU  lease."  There  was 
but  one  Hukill  lease,  the  one  executed  to 
E.  M.  Hnkill  ft  Co.,  which  Is  as  follows: 
"DnpIicHte  copy  of  lease.  This  agree- 
ment made  and  entered  into  this  2d  day  ot 
May,  A.  D.  1889,  by  and  between  A.  M. 
Fox,  of  Clay  district,  of  the  county  of 
Monongalia,  and  state  of  West  Va.,  of 
the  first  part,  and  C.  A.  Schaupp,  of  Ren- 
fren  city,  and  state  of  Pennsylvania,  of 
the  second  part,  witnessetb:  That  the 
said  party  of  the  first  part,  for  the  consid- 
eration of  the  covenants  and  agreement 
hereinafter  mentioned,  has  granted,  de- 
mised, and  let  unto  the  party  of  the  second 
part,  his  heirs  or  assigns,  for  the  purpose, 
and  with  the  exclusive  right,  of  drilling 
and  operating  for  petroleum  and  gas,  all 
that  certain  tract  of  land  situated  in 
Clay  township.  Monongalia  county,  and 
state  ot  West  Va.,  and  bounded  and  de- 
scribed as  follows,  to-wit:  North,  by 
lands  of  Sarah  Ann  Cord  ray;  east,  by 
lands  ot  A.  J.  Morris;  south,  by  lands  of 
Daniel  Michael's  heirs;  west,  by  lands  ot 
Eugene  Moore.  It  being  the  same  farm  on 
which  said  first  party  now  resides,  con- 
taining [450]  acres,  reserving acres 

around  the  buildings  upon  which  no  well 
shall  be  drilled.    The  party  ot  the  second 

Sart,  his  heirs  or  assigns,  to  have  and  to 
old  the  above-depcribed  premises,  for  and 
during  the  term  of  twenty  years  from  the 
date  hereof,  and  as  much  longer  as  oil  or 
gas  is  found  in  paying  quantities  thereon, 
or  as  long  as  the  rental  thereon  is  paid. 
The  said  party  of  the  second  part,  in  con- 
sideration ol  the  said  grant  and  demise, 
agree  to  give  to  the  party  of  the  first 
part,  the  full  equal  one-eighth  part  of  all 
the  petroleum  obtained  or  produced  on 
the  premises  herein  leased,  and  to  deliver 
the  same  In  tanks  or  pipe-lines.  It  is  fur- 
ther agreed  that,  it  gas  is  found  in  paying 
quantities,  the  consideration  in  full  to 
the  party  of  the  first  part,  instead  of  the 
royalty,  shall  be  200  dollars  per  annum 
for  the  gas  from  each  well,  when  market- 
ed. The  party  of  the  first  part  grants  the 
further  privilege  to  the  party  of  the  sec- 
ond part  otusing  sufiiulent  water  from  the 
premises  herein  leased,  necessary  to  the 
operation  thereon,  the  right  of  way  over 
said  premises,  together  with  the  right  to 
lay  pipes  to  convey  oil  or  gas  from  this  or 
other  property  of  party  of  the  second 
part,  the  right  to  remove  any  machinery 
or  fixtures  placed  on  said  premises  by  the 
party  ot  the  second  part.  The  test-wells 
shall  be  located  in  the  hollows,  or  at  such 
places  as  to  do  no  unnecessary  damage, 
and  any  damage  done  to  growing  crops 
by  the  operations  of  thesecond  party  shall 
be  paid  for  by  the  said  second  party. 
Operations  on  the  above-described  prem- 


isea  shall  be  commenced  in  six  month* 
from  the  date  hereof,  and,  in  case  of  fail- 
ure to  complete  one  well  within  such  time, 
the  party  of  the  second  part  agree  to  pay 
to  the  party  of  the  first  part,  for  such  de- 
lay, a  yearly  rental  of per  acre  from 

the  time  of  completing  such  well,  as  above 

specified,  payable  by  deposit  at  the , 

or  directly  to  the  party  ot  the  first  part. 
And  the  party  of  the  first  part  agree  to 
accept  such  snm  as  full  payment  tor  such 
delay  until  a  well  shall  be  completed,  and 
a  failure  to  complete  a  well,  or  to  make 
such  payment,  as  above  mentioned,  ren- 
ders this  lease  null  and  void,  and  to  re- 
main without  effect  between  the  parties 
hereto.  Bald  second  party  is  to  pay  said 
first  party  $20  per  month,  until  work  is 
commenced  on  said  premises,  all  pay- 
ments to  cease  at  the  commencement  ot 
said  lease,  and  one  well  completed.  It  is 
understood  between  the  parties  to  this 
agreement  thatall  conditions  between  the 
parties  hereunto  shall  extend  to  the  heirs, 
executors,  and  assigns.  In  witness  where- 
of, we,  the  said  parties  of  the  first  and 
serond  parts,  hereunto  set  out  bands  and 
seals,  the  day  and  year  first-above  writ- 
ten. A.  M.  Fox.  [L.  8.1  C.  A.  Fox.  [L.  8.1 
C.  A.  ScHAtjpp.  [i.  S.J  Witness:  L.  M. 
Fox. "  Indorsed  im  the  back  ot  said  lease 
are  these  words:  "This  lease  is  to  be  taken 
subjoct  to  the  E.  M.  Hukill  lease." 

Much  testimony  was  taken  to  show  how 
each  party  understood  the  indorsement, 
Schaupp  claiming  that  he  was  ro stand  be- 
tween Vox  and  Hukill,  if  Hukill  brought 
any  suit  about  it;  Fox  claiming  that,  if 
Auklll  claimed  his  lease,  then  Schaut>pwa8 
to  give  this  one  up.  This,  we  think,  was 
not  competent  evidence.  On  the  next 
day,  after  the  execution  of  the  Schaupp 
lease,  viz..  May  3, 1889,  Fox  met  E.  M.  Hu- 
kill, for  the  first  time,  the  matter,  up  to 
that  point,  having  been  carried  on  tor  the 
Hukiilsby  Garrard,  the  agent.  E.  M.  Hu- 
kill saw  the  Schaupp  lease,  explained  to 
Fox  how  his  (Hukiil's)  lease  had  been  sent 
back  to  be  given  up  by  mistake  arising 
from  confusion  of  names,  convinced  Fox 
that  it  was  done  by  mistake,  at  any  rate, 
Fox  handed  back  to  him  his  lease.  Hukill 
paid  Fox,  May  20,  1889,  $5.58,  for  which 
Fox  receipted  as  In  full  tor  rental  on  oil 
lease  to  June  6, 1889.  On  September  16, 
1889,  he  gave  Hukill  a  receipt,  agreeing  to 
accept  his  rental  quarterly,  and  for  $54, 
In  full  of  rental  on  an  oil  lease  to  Septem- 
ber 6, 1889,  and  on  December  3, 1889,  gave 
Hukill  a  receipt  tor  $54.  in  full  tor  rental  on 
oil  lease  to  December  6, 1889.  On  the  I5tb 
ot  November,  1889,  Oeorge  P.  Hukill,  tlie 
other  part  owner  or  partner  assigned  to 
defendant  below,  E.  M.  Hukill,  all  his  in- 
terest in  various  leases,  this  one  among 
them.  Fox  gave  Hukill  possession,  who 
commenced  his  operation  on  the  land  last 
of  October,  or  first  ot  November,  1889. 
Schaupp  attempted  to  make  the  monthly 
payments  ot  $30  as  they  fell  due  on  his 
lease,  up  to  some  time  in  the  early  part  ot 
November,  1889,  when  he  also  attempted 
to  commence  operations  on  the  land,  but 
was  stopped  by  Hukill,  who  was  then  In 
possession.  Fox  constantly  declined  to  re- 
ceive any  and  all  money  tendered  by 
Schaupp,  or  in  any  way  to  recoguiie  hlra 
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as  hte  tenant,  or  hla  lease  as  of  aar  ya- 
lldlty,  after  be.had  retamed  to  HnkiU  bis 
lease.  Nancy  Fox,  the  widow  of  Martin 
Fox,  deceased.  It  appears,  was  the  life-ten- 
ant of  SOaV  acres,  part  of  tbe  450  acres,  and 
by  deed,  auted  April  15, 1890,  granted  to 
Scbaapp  et  al.  tbe  exclusive  right  to  drill 
and  operate  thereon  for  oil  and  gas,  tbe 
royalties  to  be  paid  to  A.  M.  Fox.  Where 
tbe  San%  acres  lie  with  reference  to  Hukill's 
drilling  does  not  appear.  On  tbe  8tli  of 
May.  1890,  this  suit  was  bronght,  and  on 
the  17tb  day  of  Jnne,  1890,  Nancy  Fox  exe- 
cuted to  Hukill  an  instrument,  under  seal, 
giving  her  consent  and  license  to  Hukill 
to  enter  upon  tbe  803%  acres,  to  develop 
tbe  same  for  oil,  and  pay  the  royalties  to 
A.  M.  Fox.  Hukill  stopped  work  In  May, 
1890,  by  order  made  in  a  suit  for  injunc- 
tion. Who  were  parties  plaintiff  does  not 
appear.  Tbe  clause  of  forfeiture  in  Fox's 
leane  to  Hoklll  was  put  there  for  the  bene- 
fit of  Fox,  tbe  landlord,  and  it  was  for 
bim,  at  tbe  least,  to  manifest,  in  some  un- 
equivocal way,  bis  purpose,  to  avail  him- 
self thereof,  and  terminate  the  tenancy. 
On  behalf  of  Schaupp,  it  is  contended  that 
Fox  did  thus  manifest  such  intention  to 
treat  the  Hukill  lease  as  forfeited,  by  exe- 
cuting to  Schaupp  the  lease  of  2d  May, 
1889,  and  that  the  wordB"to  be  taken  sub- 
ject to  tbe  E.  M.  Hukill  lease,"  when  given 
their  proper  meaning  and  legal  effect,  do 
not  weaken  or  destroy  the  Indication  of 
such  purpose ;  that  Fox  merely  intended 
thereby  to  get  rid  of  bis  Implied  warranty 
of  title,  and  of  right  of  possession ;  that  it 
operated  only  as  a  covenant  of  indemnity 
for  the  protection  of  Fox  against  the  Hu- 
kill lease,  citing  Moore's  Appeal.  88  Fa. 
St.450,and  Samuel  v. Peyton, Id. 405;  that 
we  gl  ve  tbe  true  meaning  and  full  scope 
thereof,  by  holding  it  to  mean  that 
Schaupp  was  to  take  his  lease  at  his  own 
risk,  and  must  be  at  tbe  expense  of  what- 
ever litigation  may  arise  from  the  prior 
lease  to  Hukill.  On  behalf  of  Hukill,  it  is 
claimed  that,  by  use  of  the  words  "This 
lease  is  to  be  taken  subject  to  tbe  £.M.  Hu- 
kill lease,"  the  parties  used  terms  well  un- 
derstood In  law,  which  have  the  effect  to 
carve  out  tbe  first  term  before  the  second 
can  commence,  and  Cluflin  v.  Foley,  22  W. 
Va.  434:  Tute  v.  Liggat,  2  Leigh,  84;  and 
other  cases  are  cited.  In  this  case,  we 
should  exclude  the  verbal  declarations  of 
the  parties  made  at  tbe  time,  and  their  dec- 
larations on  the  witness  stand,  of  what 
they  meant,  and  put  ourselves  as  near  as 
maybe  in  the  place  of  the  contracting 
parties,  take  into  consideration  the  sub- 
ject-matter, and  the  situation  of  the  par- 
ties, and  then  give  the  words  of  the  con- 
tract, read  as  a  whole  by  the  light  of  the 
surrounding  circumstances,  a  fair  and 
:ummon-8ense  interpretation.  The  Hu- 
kill lease  had  been  made  on  tbe  6tb  day 
of  NoveniDcr,  1885.  On  15th  day  of  No 
vember,  188G,  $54,  In  full  of  rental  to  6tb 
November.  18S6,  had  been  paid.  On  the 
7th  of  March,  1886,  by  mistake  of  Hukill, 
it  was  given  up  to  becanceled,  who  signed 
nothing,  but  Fox  gave  his  receipt,  under 
seal,  airreeing  that  it  might  be  canceled  as 
of  6tb  December,  1886.  In  tbe  mean  trme. 
Fox  took  legal  advice  on  the  subject,  and 
was  told  thatthe  lease  migbcnot  be  dead. 


or  **  might  come  to  life  again. "  On  the  Sd 
day  of  May,  1889,  Schaupp  applied  for  a 
lease.  Fox  had  preserved  the  Hukill  lease ; 
read  It  himself;  showed  it  to  Schaupp; 
gave  Schaupp  his  lease  of  2d  May,  1889,  in- 
sisting and  requiring  that  it  should  be 
taken,  subject  to  the  Hukill  lease,  and  be 
so  expressed  as  a  part  of  it.  This  Scbaupp 
did  by  Indorsing  on  tbe  lease,  before  execn- 
tion :  "  This  lease  is  to  be  taken,  8ab]ect 
to  the  E.  M.  Hukill  lease. " 

The  subject  of  tbe  contract  was  an  oil 
lease,  and  Fox  being  anxious  to  have  his 
land  developed  for  oil  was  disposed  tu 
take  all  chances,  seeming  not  to  be  able 
to  develop  it  himself.  But  he  had  been 
told  that  the  HuklU  lease  might  come  to 
life,  not  having  been  surrendered  by  deed 
or  writing  of  any  kind.  So,  at  that  stage, 
when  it  was  hla  to  say,  because  It  was  bis 
to  give,  on  his  own  terms,  he  manifested  a 
purpose  not  to  treatas  forieited,  but  rath- 
er to  keep  unimpaired,  by  any  act  of  his, 
all  rights  or  interests  Hukill  might  have 
in  the  instrument  thus  given  up.  Tbe 
right  of  Hukill  to  have  it  given  back,  as 
given  up  by  mistake,  was  neither  known 
nor  thought  of,  but  It  happened  to  be  none 
the  less  provided  for.  Plainly,  be  intended 
to  preserve  unimpaired  all  of  Hukill's 
rights,  legal  or  equitable,  whether  they 
were  known  by  bim  or  not;  Hukill's  right 
to  some  manifestation  of  Intent  to  treat 
bis  lease  as  forfeited ;  bis  right  to  have  bis 
lease  given  back  because  given  up  by  Inno- 
cent mistake.  So,  no  doubt,  he  also  In- 
tended to  preserve  and  retain  his  own 
rights,  it  any,  under  that  Instrument.  If, 
by  any  means,  it  should  be  brought  to  life 
against  him,  it  should  also  have  life  for 
bim,  and  to  keep  in  his  own  hands  the 
right  to  back  rent,  and  other  rights,  II 
any,  and  in  bis  own  hands  tbe  right  to  as- 
sert and  maintain  them.  In  my  view. 
Fox  was  very  far  from  saying:  "I  have 
no  longer  any  Interest  in  the  Hukill  lease, 
except  to  be  liable  to  bim  for  anything  be 
may  still  be  entitled  to,  and,  as  to  that, 
I  take 'the  personal  covenant  of  Indemnity 
of  an  utter  stranger  being  at  a  distance. " 
Still  less  did  he  mean  to  say:  "The  HnklU 
lease  Is  forfeited,  and  I  hereby  so  declare 
it. "  Under  and  subject  to  a  mortgag:e  or 
other  incumbrance,  It  might,  as  in  Moore's 
Appeal,  88  Pa.  St.  4.50,  be  held  as  between 
grantor  and  ■  grantee  to  be  only  a  cove- 
nant of  Indemnity,  but  it  \^ould  also  show 
that  the  grantee  had  notice  of  the  incum- 
brance mentioned,  and  that  tbe  grantor,  U 
be  could  do  so,  did  not  intend  thereby  to 
impair  any  of  the  rights  or  remedies  of  the 
incumbrancer.  Neither  do  I  think  a  fair 
and  common-sense  construction  of  this 
lease  to  Schaupp  read  as  a  whole  with 
reference  to  the  peculiar  nature  of  the  sut>- 
ject-matter  and  the  situation  of  the  par- 
ties,  and,  by  the  light  of  the  surrounding 
circumstances,  has  the  effect  to  carve  out 
tbe  first  term  before  tbe  second  one  can, 
under  any  circumstances,  begin  In  posses- 
sion. But  these  questions  are  apart  from 
this  inquiry,  and  may  be  settled  one  way 
or  the  other,  without  directly  involvintc 
tbe  point  here  discussed. 

It  is  also  assigned  by  appellant  as  error 
that  the  summons  is  defective.  It  con- 
forms, in  all   respects,  with  tbe  require- 
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mentB  of  the  statnte.    It  to  also  made 

Cund  of  assignment  ot  error  that  the 
le  of  Schaupp,  plaintiff,  was  forfeited, 
and  that  on  that  ground  also  he  was  not 
entitled  to  recover.  Another  Bait  seems 
to  be  pending.  Involving  no  doubt, among 
other  tbing^s,  the  validity  of  the  Scbaupp 
lease,  and  the  decision  of  It  here  is  not  nec- 
essary. The  esclnsive  iicensd  to  bore  for 
oil  obtained  by  Schaupp  of  Nancy  Fox, 
the  life-tenant  of  SOS]^  acres,  part  of  the  450 
acres  in  controversy,  does  not  help  his 
case,  tor  it  does  not  appear  that  Uukill's 
possession  of  the  surface  is  on  the  part 
owned  by  the  life- tenant.  Neither  could  she 
give  any  such  right  to  one  who  bad  no 
present  right  to  tne  oil,  one  of  the  miner- 
als andeveloped  belonging  to  the  inherit- 
ance. It  would  have  been  waste  in  the  life- 
tenant  to  bore  for  oil.  and  Hchaupp  can 
stand  on  no  higher  ground.  He  cannot 
recover  the  surface  from  Hukill  for  any 
such  purpose,  and  he  sues  for  nothingelse. 
fie  may  have  the  right  to  stop  or  forbid 
Hnlcili  from  boring  on  the  303j^  acres,  bat 
to  nndcrtalce  to  decide  that  question  would 
be  here  out  of  place. 

The  exception  taken  by  plaintiff  below 
to  the  ndmissibility  of  certain  testimony 
permitted  to  be  given  by  A.  M.  Fox  and 
bis  wife  for  the  purpose  of  explaining  the 
indorsement  on  the  lease  has  been  already 
passed  upon.  Such  evidence  was  incom- 
petent. I  am,  therefore,  of  opinion  that 
the  matter  shown  in  evidence  to  the  jury 
is  not  sufflclent  in  law  to  maintain  the  is- 
sue on  the  part  of  plalntiffti  below.  There- 
fore, it  is  considered  by  the  court  that  the 
Judgment  of  the  court  below  on  the  de- 
murrer to  evidence  be  reversed;  that  the 
■aid  summons  be  dismissed ;  and  that  E. 
M.  Uakill,  the  defendant  below,  recover 
against  C.  A.  Schaupp  and  others,  the 
plaintiffs  below,  his  costs  in  this  behalf  ex- 
pended in  the  court  below,  and  also  bis 
costs  in  this  court. 

Ldcas,  p.,  and  Enolish  and  Bbannon, 
JJ.,  concur. 

W  W.  Va.  MO) 

Clabk  V.  Ohio  Bivbb  R.  Co. 

(Supreme  Court  of  Appeala  of  West  Viratnla. 
Nov.  28,  1890.) 

RUUIOAS  COMPANIBS— DdTT  TO  FeNCB  —  Pl.«il>- 

IMO— Obkbkal  Demitrbek.    ' 
1.  In  this  state  tlte  duty  to  fence  its  road  on 
the  part  of  a  raiivray  company  is  purely  of  stat- 
utory creation,  and  is  conflned  to  oases  ooming 
vcaier  the  provisions  of  the  statute. 

S.  Where  the  declaration  contains  but  one 
oonnt,  and  that  count  sets  out  a  demand  of  sev- 
eral matters,  which  In  their  nature  are  divisible, 
any  one  of  which  is  well  claimed,  that  is  suffi- 
cient, and  a  general  demurrer  to  the  whole  decla- 
ration should  be  overruled. 
(SyUobiw  by  the  Court ) 

Error  to  circuit  court.  Mason  county. 

Ho/rar  <ft  BeJIer  and  Tomlinaon  &  Wiley, 
tor  plaintiff  in  error.  V.  B.  Archer,  for  de- 
fendant in  error. 

LocAB,  P.  This  was  an  actlvn  of  tres- 
pass on  the  case  brought  by  the  plaintiff 
against  the  Ohio  River  Railroad  Company 
in  tbe  circuit  court  of  Mason  county  to 
recover  damages  for  au  alleged  failure  un 
the  part  of  the  defendant  to  comply  with 


tbe  terms  of  section  14  of  chapter  42  of  the 
Code.  See  Code  1887.  p.  818,  in  regard  to 
providing,  constmctlDg,  and  maintaining 
cattle-guards,  farm  crossings,  and  fences. 
The  declaration  is  as  follows:  "William 
H.  Clark  complains  ot  the  Ohio  River  Rail- 
road Company,  a  corporation  existing  un- 
der and  by  virtue  of  the  laws  of  West  Vir- 
ginia, which  has  been  duly  summoned  to 
answer  the  said  plaintiff,  of  a  plea  of  tres- 
pass on  the  case,  for  this:  that  the  said 
Ijlaintiff  was  heretofore,  to-wit,  o'n   the 

day    of 1886,   at   the  county 

aforesaid,  and  ever  since  hath  been  and 
still  is  owner  in  fee-aimple  of  the  following 
tracts  or  parcels  ot  land  situate  on  the 
Ohio  river:  One  tract  containing  65)^ 
acres,  bounded  as  follons,  [here  follow 
boundaries;]  and  also  one  other  tract  con- 
taining 60  acres  and  bounded  as  follows, 
[here  follow  boundaries.]  And  plaintiff 
avers  that  on  tbe  day  and  year  aforesaid, 
at  the  county  aforesaid,  and  ever  since 
that  day,  the  said  tracts  ot  land,  and  each 
of  them,  were  cleared  and  fenced.  And  the 
plaintiff  further  avers  that  the  defend- 
ant is  a  railroad  company,  and  being 
sucb  railroad  cr)mpany,  the  defendant  on 
the  day  and  year  aforesaid,  at  the  county 
aforesaid,  instituted  in  the  circuit  court  of 
said  county  proceedings  to  condemn  a 
right  of  way  for  its  track  over  and  across 
said  two  tracts  of  land,  and  did  condemn 
the  same  for  the  uses  and  purposes  of  a 
railroad  riglit  of  way  and  railroad  track, 
and  said  defendant  did  afterwards  pay 
the  damages  assessed  under  and  by  virtue 
of  said  proceedings,  and  the  right  of  way 
aforesaid  became  veHted  in  the  said  de- 
fendant, and  a  railroad  track  was  laid  by 
said  defendant  over  said  tracts  of  land  on 
the  right  of  way  aforesaid,  and  the  said 
defendant  has  been  using  its  said  right  ot 
way  and  railroad  built  thereon,  over  and 
across  said  tracts  ot  land  for  the  trans- 
portation of  freight  and  passengers,  ever 
since  the  8tb  day  of  January,  1S87,  and  still 
is  using  said  railroad  laid  over  and 
across  said  tracts  of  land  for  the  trans- 
portation of  freight  and  passengers. 
FlaintlS  avers  said  defendant  has,  ever 
since  the  day  and  year  last  aforesaid,  re- 
fused and  neglected,  and  still  doth  refuse 
and  neglect,  to  construct  suitable  farm 
crossings  and  cattle-guards  on  the  tract 
first  hereinbefore  mentioned  and  described 
in  this,  to-wit:  "(1)  The  said  defendant 
has  failed  and  neglected  to  construct  any 
farm  crossing  at  the  lower  end  of  said 
first-mentioned  tract  where  said  railroad 
leaves  said  tract,  although  it  is  necessary 
and  proper  that  a  suitable  farm  crossing 
should  be  constructed  at  the  lower  end 
of  said  first-describeil  tract,  so  as  to  en- 
able this  plaintiff  to  properly  use  and 
farm  such  tract  ot  land,  and,  without  the 
use  of  such  crossing,  plaintiff  hath  been 
and  is  damaged  in  tlie  farming  and  tilling 
of  said  tract  to  an  amount  equal  to  the 
sum  of  f500.  (2)  And  said  defendant 
hath  also  failed  and  neglected  to  con- 
struct a  farm  crossing  at  a  point  about 
400  feet  from  the  upper  line  of  said  first 
tract,  although  it  Is  necessary  and  proper 
that  a  suitable  farm  crossing  should  be 
constructed  at  such  p<fint,  so  as  to  ena- 
ble this  plaintiff   to  freely  and  properly 
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Qse  and  enjoy  and  cnltivate  said  first 
tract,  and,  without  the  nse  of  each  cross- 
ing last  herein  designated,  plaintiff  hath 
been  and  is  damaged  in  the  farmiug 
and  tilling  of  said  tract,  and,  without 
said  crossing,  the  plaintiff  Is  further 
damaged  to  an  amount  equal  to  $500. 
(S)  Plaintiff  avers  that  defendant  has 
failed  and  neglected  to  construct  a  farm 
crossing  on  said  first-mentioned  tract  just 
above  West  creek,  and  where  said  rail- 
road crosses  said  creek,  although  it  Is  nec- 
essary and  proper  that  a  suitable  farm 
crossing  should  be  constructed  Just  above 
West  creek,  as  aforesaid,  on  said  tract,  so 
as  to  enable  plaintiff  to  freely  and  prop- 
erly use,  farm,  and  enjoy  said  first  tract, 
and  without  the  use  of  this  last-men- 
tioned farm  crossing  plaintiff  hath  been 
and  id  damaged  in  the  farming  and  tilling 
of  said  tract  to  a  further  amount  of  $150. 
(4)  Plaintiff  further  avers  that  the  defend- 
ant hath  (ailed  and  neglected  to  construct 
a  cattle-guard  at  the  upper  line  of  said 
tract  flrst  hereinbefore  described  where 
said  railroad  leaves  said  tract,  although 
It  Is'  necessary,  proper;  and  suitable  that 
a  cattle-guard  shuulil  be  there  constructed 
for  the  purpose  of  pasturing  and  grazing 
said  land  by  live-stock  owned  by  the  plain- 
tiff, and  for  the  proper  using  and  farming 
of  said  tract,  and  by  reason  of  the  failure 
of  said  defendant  to  construct  said  cattle- 
guard,  plaintiff  hath  lost  the  use  of  said 
tract,  or  a  large  part  thereof,  ever  since 
the  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  for  pasturage  and  graz- 
ing purposes,  whereby  plaintiff  hath  been 
damaged  the  further  amount  of  $250.  (5) 
Plaintiff  further  avers  that  defendant  did 
construct  one  farm  crossing  on  the  said 
tract  first  hereinbefore  described ;  but  the 
plaintiff  avers  that  the  crossing  so  con- 
structed Is  insufficient  and  unsuitable  as  a 
farm  crossing,  and  that  by  reason  of  said 
unsuitable  crossing,  plaintiff  hath  been 
hindered,  delayed,  and  Injured  in  his 
work  and  labor  of  farming  and  cultivot- 
ing  said  tract,  and  by  reason  thereof  has 
been  further  damaged  to  an  amount 
equal  to  the  sum  »f  flOO.  (6)  And  the 
plaintiff  avers  thut  the  defendant  failed 
and  neglected  to  construct  a  cattle-guard 
on  the  lower  end  of  the  second  tract,  here- 
inbefore described,  on  the  upper  side  of  a 
lane  used  in  common  by  the  plaintiff  and 
one  (leorge  W.  Buffington,  whose  land  ad- 
joins said  last-described  trnctof tliis  plain- 
tiff, and  also  said  defendant  failed  and 
neglected  to  construct  a  cattle-guard  on 
the  lower  side  of  the  liine  on  the  land  of 
the  said  George  W.  Buflington,  althouAh 
it  was  necessary  and  proper  that  a  suit- 
able cattle-guard  should  and  ought  to 
have  been  constructed  on  the  npper  side 
of  said  lane,  and  one  also  on  the  lower 
side  thereof,  so  as  to  enable  said  plaintiff 
to  properly  use  and  enjoy  said  lane,  by 
reason  of  which  failure  to  so  construct 
said  cattle-guard  on  either  side  of  said 
lane  plaintiff  hath  lost  the  use  of  said 
lane  and  been  hindered  and  delayed  and 
damaged  in  the  use  of  said  lane,  whereby 
plaintiff  is  farther  injured  and  damaged 
to  the  amount  of  fSOO.  (7)  Plaintiff  fur- 
ther avers  that  the  defendant  did  con- 
struct two  farm  crossings  on  said  second 


tract  of  land  hereinbefore  described ;  bat 
plaintiff  avers  that  said  two  crossinlgB 
are  iDsaflacient  and  unsuitable  as  farm 
crossings,  and  that  by  reason  of  said  in- 
sufficient and  unsuitable  crossing,  plain- 
tiff has  been  hindered,  delayed,  and  inr 
Jured  In  his  work  and  labor  of  farming 
and  cultivating  said  second  tract,  and  by 
reason  thereof  has  been  further  damaged 
the  sum  of  f  200.  Plaintiff  avers  that  he  Is 
the  owner  in  fee  of  two  other  tracts  of 
land  on  and  across  which  the  defendant 
has  been  operatlngits  railroad,  transport- 
ing freight  and  passengers  over  its  said 
road ;  that  said  iast  two  tracts  are  sit- 
uated in  said  county,  and  cleared  and  un- 
der fence,  the  first  of  which  two  tracts  Is 
bounded  as  follows,  [here  follow  the 
boundaries,]  and  the  other  of  which  tracts, 

containing  acres,  is  bounded   and 

described  as  follows,  [here  follows  descrip- 
tion.] (8)  Plaintiff  avers  that  defendant 
has  failed  and  neglected  to  construct  a 
cattle-guard  at  the  lower  end  of  said  first 
of  the  last  two  tracts  hereinbefore  de- 
scribed, the  said  lower  end  being  next  to 
and  adjoining  land  owned  by  one  Thorn- 
ton Mallery,  the  said  lower  end  of  said 
tract  being  a  necessary  and  proper  place 
at  which  a  cattle-guard  may  be  con- 
structed, and  being  a  place  at  which  said 
defendant  ought  and  should  have  con- 
structed a  suitable  cattle-guard;  and 
plaintiff  avers  that,  by  reason  of  the  de- 
fendant's failure  and  neglect  to  so  construct 
such  cattle-guard,  he  has  been  and  Is  hin- 
dered, delayed,  and  injured  In  the  use  and 
enjoyment  of  the  said  first  of  the  last  two 
tracts  hereinbefore  described  for  agricult- 
ural, pasturing,  grazing,  and  other  farm- 
ing purposes,  and  has  by  reason  thereof 
been  further  damaged  to  the  amount  of 
fSOO.  (9)  Plaintiff  further  avers  that  the 
defendant  has  failed  and  neglected  to  con- 
struct a  farm  crossing  in  the  center  of  the 
second  of  the  last  two  described  tracts  of 
land,  although  the  center  of  such  tract  was 
a  necesnary  and  suitable  place  where  to  con- 
struct such  crossing,  and  by  reason  of  the 
failure  of  said  defendant  to  construct  such 
crossing,  plaintiff  has  been  hindered,  de- 
layed, obstructed,  and  injured  in  his  work 
of  farming  said  tract  and  cultivating  and 
using  the  same,  by  reason  of  which  the 
plaintiff  has  been  damaged  to  the  further 
sum  of  $250.  (10)  .\nd  the  plaintiff  avers 
that  the  defendant  has  failed  and  neg- 
lected to  fence  its  railroad  track  running 
over  and  across  the  second  of  said  last 
two  described  tracts  of  land,  by  reason 
whereof  the  plaintiff  has  lost  the  pastur- 
age of  a  large  part  of  said  second  tract  for 
the  two  years  preceding  the  bringing  of 
this  suit,  and  the  plaintiff  will  be  com- 
pelled to  fence  said  tract  himself,  and  to 
maintain  the  same,  and  by  reason  of  the 
loss  of  said  pasturage  and  the  making  and 
maintaining  of  said  fence  the  plaintiff 
hath  been  and  is  damaged  In  the  further 
sum  of  $400.  By  reason  of  the  matters 
and  things  hereinbefore  set  ont,  an  action 
hath  accrued  unto  this  plaintiff  to  have 
and  demand  of  and  froni  the  said  defend- 
ant damages  amounting  In  all  to  thesum 
of  $3,150,  and  therefore  he  brings  this 
suit."  This  declaration  was  demurred 
to  and  the  court  sustained  the  demurrer. 
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and  tbe  defendant  decUninR  to  amend, 
Jodarment  waa  f^ven  against  bim.  1  have 
numbered  tbe  ueveral  claims  (ur  damages 
(or  cou  venience  of  reference,  tbere  being  no 
each  enuiueratiun  in  the  original. 

Tbe  onlyquestlun  before  this  conrt  Is 
whether  the  demurrer  to  the  declaration 
should  have  been  sustained.  In  this  state 
the  duty  to  fence  its  road  on  the  part  of 
a  railroad  is  purely  of  statutory  creation, 
and  is  conflned  to  cases  of  condemnation 
under  chapter. 42  of  tbe  Code.  Blaine  v. 
Ballroad  Co.,  9  W.  Va.  252.  The  provis- 
ions of  that  chapter  relied  upon  by  the 
plaintiff  were  Inserted  In  the  Keneral  law 
by  tbe  legislature  in  1882.  (see  Acts  18X2, 
c.  80,)  and  are  as  follows:  "Provided, 
that  If  the  private  property  Is  proposed 
to  be  taken  by  a  company  incorporated 
for  tbe  construution  of  a  railroad,  that  no 
damages  shall  be  ascertained  for  the  con- 
struction of  farm  crossingfs,  fences,  or  cat- 
tle-guards, or  for  keeping  the  same  in  re- 
pair. And  In  all  canes  when  tbe  property 
takefi  under  this  chapter  is  by  a  railroad 
company,  and  Is  land  which  has  been 
cleared  and  fenced,  the  said  railroad  compa- 
ny shall  construct  and  forever  maintain 
suitablefarm  crossings,  cattle-guards,  and 
fences  on  both  Aides  of  the  land  thus 
taken;  and  no  sucli  railroad  shall  be  used 
tor  the  transportation  of  freight  and  pas- 
sengera  nntti  such  fences,  farm  crossings,' 
andcattle-guarda  are  built  and  construct- 
ed." Falluretocoraply  wlththlsRtatuteon 
tbe  part  of  any  railway  subject  to  Its  pro- 
visions would  constitute  a  good  cause  of 
action  against  it.  See  3  Wood,  Ry.  Law, 
§$420,421.  Butintblscase.thedeclaration 
was  defective,  and  the  demurrer,  bad  It 
been  conflned  to  tbe  defective  assignments, 
would  have  been  properly  sustained  as  to 
them.  But  the  demurrer  is  general,  and 
It  devolves  upon  us  to  decide  whether  this 
dr<clarat1on  contains  any  suttlclent  aver- 
ment of  a  good  cause  of  action,  of  a  dis- 
tinct and  divialble  nature,  which,  elimi- 
nated and  standing  alone,  would  not  be 
defective.  As  to  tbe  first  two  tracts  In  tbe 
declaration  named,  they  are  minutely  de- 
scribed, and  are  averred  to  be  within  tbe 
jurisdiction  of  tbe  court,  cleared  and 
fenced ;  ownership  Is  alleged  In  the  plain- 
tiff, condemnation  and  occupation  by  the 
railroad  and  every  other  necessary  aver- 
ment to  bring  the  case,  as  to  them,  under 
tbe  provlHlons  of  the  statute.  But  tbe 
claim  marked  "1,"  which  is  as  follows: 
'The  said  defendant  has  failed  and  neg- 
lected to  construct  any  farm  crossing  at 
the  lower  end  of  said  first-mentioned  tract 
where  said  railroad  leaves  said  tract,  al- 
though it  is  necessary  and  proper  that  a 
suitable  farm  crossing  should  be  con- 
structed at  the  lower  end  of  said  flrst-de 
scribed  tract,  so  as  to  enable  this  plaintiff 
to  properly  use  and  farm  such  tract  of 
land,  and  without  the  use  of  such  cross- 
ing, plaintiff  bath  been  and  Is  damaged  in 
tbe  farming  and  tilling  of  said  tract  to  an 
amount  equal  to  tbe  sum  of  $500,"— id  fa- 
tally defective  in  not  more  definitely  lo- 
cating the  point  where  the  farm  crossing 
would  be  suitable  or  necessary,  and  also, 
and  especially,  defective  in  not  alleging 
that  the  point  so  designated  for  a  farm 
crossing  is  on  the  land  ot  plaintiff.    Ob- 


Tionsly,  no  right  ot  action  coald  aocme 
to  the  plaintiff  tor  a  failure  to  erect  rat- 
tle-guards or  farm  crossinga  on  another 
man's  land,  or  where  the  railroad  inter- 
sects the  land  of  another.  The  latter  oI>- 
Jection  applies  also  to  the  claim  which  I 
have  marked  "2."  The  claim  marked  "8" 
IS  as  follows:  "Plaintiff  avers  that  de- 
fendant has  failed  and  neglected  to  con- 
struct a  farm  crossing  on  said  first-men- 
tioned tract  just  above  West  creek,  and 
where  said  railroad  crosses  said  creek,  al- 
though it  is  necessary  and  proper  that  a 
suitable  farm  crossing  should  be  con- 
structed just  above  West  creek,  as  afore- 
said, on  said  tract,  so  as  to  enable  plain- 
tiff to  freely  and  properly  use,  farm,  and 
enjoy  said  first  tract,  and  without  the  use 
of  this  last-mentioned  farm  crossing  plain- 
tiff hnth  been  and  is  damaged  in  the 
farming  and  tilling  of  said  tract  to  a  fur- 
ther amount  ot  $150."  Uere  tlie  location 
la  accurately  described,  and  the  suitable 
crossing  Is  said  to  be  on  the  plaintiff's 
said  land,  and  I  see  no  defect  In  this  claim 
when  applied  to  the  previous  averments 
and  descriptions  of  the  declaration.  Upon 
the  prirciples  above  laid  down,  the  claims 
marked  "4,"  "5,"  "6,"  and  "7"  are  all  ob- 
viously defective.  Whatever  facts  are 
necessary  to  constitute  the  cause  of  ac- 
tion must  be  stated  directly,  and  with 
sutflcient  particularity  to  enable  a  distinct 
issue  to  be  made  op  and  determined.  As 
to  the  last  two  tracts  mentioned  In  tbe 
declaration,  there  is  no  allegation  that  tbe 
land  was  condemned  by  the  company,  and 
this  defect  Is  fatal  to  the  8tb,  9th,  and  10th 
assignments;  for,  as  we  have  seen,  the 
duty  devolving  on  railroads  to  fence,  and 
make  cattle-guards  and  farm  crossings 
at  their  own  expense  and  where  none 
have  hitherto  been  erected  or  established, 
results  from  statutory  provision.  A  de- 
murrer to  an  entire  declaration  raises  the 
question  whether  there  be  or  be  not  mat- 
ter In  the  declaration,  properly  averred, 
sufficient  to  maintain  the  action.  It  there 
be  only  one  count.  If  it  contain  a  demand 
of  several  matters  which  in  their  nature 
are  divisible,  any  one  of  which  is  well 
cJalmed,  that  is  sufficient.  See  Henderson 
V.  Stringer,  6  Grat.1.30;  Wheeling  v.  Black, 
25  W.  Va.  266;  and  Bart.  Law  Pr.  183. 
The  general  demurrer,  therefore,  should 
have  been  overruled,  and  leave  given  the 
plaintiff  to  amend,  if  be  desired  to  do  so; 
otherwise  at  the  trial  the  jury  should  have 
been  Instructed  to  disregard  tbe  defective 
allegation.  The  judgment  of  the  circuit 
court  Is  reversed,  and  the  case  remanded 
with  instructions. 

ENOLisa    and    Bbannon,   JJ.,   concur. 
Holt,  J.,  absent. 


(34  W.  Va.  217) 

Whittaker  et  ox.  y.  Soijtb  WestVikoinia 
Imp.  Co. 

(Supreme  Cowrt  of  Appeals  of  West  Flroinio. 
Nov.  M,  1890.) 

RlSOnSION  OF  CONTKACT— FRAtn>— DOKMS— 

Lachkb. 

1.  To  anntd  a  contract  for  fraud,  the  traxA 
must  be  clearly  proven. 

2.  A  threat  to  brinir  a  civil  suit  to  enforce 
tbe  execution  of  a  deed  for  land,  unless  a  party 
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make  such  deed,  ttIU  not  constltnte  sndh  dnrew 
fts  will  avoid  such  deed. 

8.  A  person  who  elects  to  set  aside  his  oon- 
traot  for  iraud  must  brioK  suit  for  the  purpnae, 
without  unreasonable  delay,  after  discovery  of 
the  fraud,  unless  there  be  good  reason  to  excuse 
It;  otherwise  his  delay  will  deny  him  relief. 

4.  The  defense  of  laches  may  be  made  by  de- 
murrer when  the  faots  manifesting  it  appear  in 
the  bill. 

(SyWanu  by  Ote  dmrt.) 

Appeal  and  aoperaedeaa  from  elrcolt 
court,  Mercer  county. 

Johnston  &  Hale,  A.  W.  Rt'jnolda,  and 
J.  S.  CtHrk,  for  appellant.  Payne  &  Qreen 
and  P.  W.  Strother,  tor  appellee. 

Brannon,  J.  This  Is  a  chancery  snlt 
brooEht  In  tbe  circuit  coort  of  Mercer 
county  by  William  Wblttaker  and  Eiisa, 
bis  wife,  against  tbe  Sontb  West  Virginia 
Improvement  Company  and  others,  to  set 
aside,  on  tbe  ground  of  fraud,  an  option 
made  by  Eliza  Uale,  later  Wblttaker,  to 
John  Graham,  Jr.,  giving  Graham  option 
to  purchase  right  to  minerals  in  a  tract 
of  400  acres  of  land  lying  In  Mercer  county, 
and  Tazewell  county,  Va.,  and  a  deed 
made  by  said  Eliza  Hale  and  John  Gra- 
ham, Jr.,  conveying  such  right  to  Joseph 
I.  Doran,  who  conveyed  to  said  company. 
A  decree  was  pronounced  annulling  the 
deed  from  Eliza  Hale  to  Joseph  I.  Doran ; 
and  from  this  decree  said  company  has 
appealed  to  this  court. 

I  shall  consider  the  case  first  as  regards 
the  option:  for,  If  there  be  no  ground  for 
annulling  It,  the  deed  made  under  It,  so 
far  at  least  as  It  but  executes  the  option, 
would  be  wholly  unaffectPd  by  the  fraud, 
It  any. connected  with  tbe  execution  of  the 
subsequent  deed,  or  tbe  circumstances  re- 
lied upon  to  show  fraud,  as  connected 
with  the  deed,  should  be  viewed  In  a  differ- 
ent light, — a  light  more  favorable  to  the 
detendant  than  It  there  had  been  no  valid 
option.  Then  what  are  the  grounds  on 
which  we  are  asked  to  overthrow  the  op- 
tion? The  charge  Is  that  Dr.  James 
O'Keefe  went  to  the  house  of  Eliza  Hale, 
then  a  widow,  to  purchase  tbe  minerals  In 
the  land, stating  that  they  were  of  hut  lit- 
tle value,  and  would  never  be  unless  there 
was  railroad  transportation  for  the  coal, 
and  that  might  be  90  years,  there  being;  no 
immediate  prospect  at  that  time  of  such 
road,  though  he  wan  the  agent  ut  John 
Graham,  Jr.,  chief  engineer  and  projector 
of  a  railroad  then  under  construction, 
which  he,  O'Keefe,  and  those  for  whom  he 
was  acting,  knew,  but  of  which  Eliza 
Hale  was  Ignorant;  and.  Induced  by  the 
concealments  and  representations  of 
O'Keeie,  sbe  signed  a  paper  which  she  aft- 
erwards learned  was  such  option,  the 
same  not  having  been  read  to  her,  agree- 
ing to  sell  the  mineral  rights  of  said  land 
at  $720,  but  that  In  the  mean  time  she  as- 
certained that  the  rallmad  which  was  to 
be  postponed  tor  90  years  was  In  process 
of  construction,  and  In  the  tall  of  that 
year  the  cars  were  running  to  East  river 
and  up  the  same:  and  that  she  had  also 
been  told  by  a  practical  miner  not  to  sell, 
as  the  lands  were  worth  $100  per  acre  In- 
stead of  fl.80;  and  that  It  was  then  worth 
fl.OOU  per  acre.  The  bill  alleges  that  said 
Eliza  "^has  little  or  no  knowle<lge.   Balsed 


chiefly  in  tbe  mountains  of  West  Ylrgtnia, 
sbe  bad  not  the  educational  adrantagea 
of  more  favorably  situated  ladles. "  These 
allegations  constitute  the  length  and 
breadth  of  tbe  canse  for  which  tbe  option 
is  attacked.  Now.  as  to  tbe  statement  of 
the  value  of  tbe  minerals.  It  was  matter 
of  opinion.  Tbe  evidence  discloses  that 
theretofore  they  had  no  value,  and  this 
was  matter  ot  opinion  of  which  Mrs.  Hale, 
from  long  residence  there,  was  equally 
competent  to  judge.  Next,  as  to  tbe  com- 
ing ot  tbe  railroad,  for  In  this  matter  con- 
sists tbe  pith  of  the  assault  up<m  the  op- 
tion. The  bill  says  that  O'Keefe  said  tbe 
railroad  might  be  delayed  90  years,  and 
there  was  then  no  immediate  prospect  ot 
It,  while  In  tact  tbe  railroad  was  then  an- 
der  contract  and  construction,  and  that 
he  knew  It,  but  she  did  not.  It  tbe  road 
was  then  under  construction  there,  or  any- 
where near  tbpre,  It  Is  strange  that  she 
was  Ignorant  ot  It.  We  all  know  that  so 
important  a  matter  as  tbe  construction 
of  a  railroad,  especially  In  our  mountain 
sections  till  then  utterly  without  railroad. 
Is  a  matter,  from  the  very  first  step,  dur- 
ing the  preliminary  surveys  and  during 
construction,  universally  talked  ot,  there 
being  no  subject  of  more  wide-spread  In- 
terest. Sbe  herself,  while  averring  In  her 
bill  such  Ig^norance,  does  not  on  the  stand 
say  sbe  was  Ignorant  of  the  events  and 
occurrences  touching  the  Important  work 
then  going  on  towards  the  construction  of 
this  railroad  that  was  to  redeem  that  sec- 
tion from  the  wilderness.  This  evidence 
shows  that  the  New  Blver  Railroad  was 
begun  In  1879,  and  It  was  not  very  far 
from  this  land,  and  pointed  In  Its  dlreo* 
tlon,  and  the  survey  was  made  up  East 
river,  and  the  road  let  to  contract  in  July 
or  August,  1S81,  to  Pocahontas,  a  few 
miles  trom  the  land.  The  surveying  must 
have  been  going  on  before  or  as.carlj-  as 
the  19th  of  April,  1881,— the  date  of  the  op- 
tlon.  How  can  we  say  that  she  did  not 
know  ot  this  surveying,  and  of  all  the 
railroad  construction  and  railroad  enter- 
prlues  then  going  on  in  that  section?  It 
Is  hardly  to  be  credited,  In  the  face  of  these 
things,  that  she  was  wholly  and  solely  In- 
fluenced to  sign  the  option  by  tbe  declara- 
tion or  opinion  of  O'Keefe  that  the  rail* 
road  might  be  delayed  90  years.  Anyhow, 
as  Hhe  states  It.  It  was  In  tbe  garb  ot  an 
opinion  merely,  as  It  must  have  appeared 
to  her.  And  In  view  of  the  fact,  which 
she  states  In  her  bill,  that  ho  had  applied 
to  her  In  vain  several  times  before  to  buy 
the  land,  and  tbe  tact  that  options  on 
many  neighboring  lands  were  being  taken, 
she  had  reason  not  to  rely  on  such  state- 
ment, but  to  suspect  and  believe  to  the 
contrary.  A  representation  to  vitiate  a 
contract  must  be  false,  and  be  confided 
In  also.  And  tbe  statement  b.v  O'Keefe 
that  the  railroad  might  be  delayed  may 
have  been  tbe  expression  of  an  honest 
opinion,  tor  It  Is  not  positively  shown 
that  he  knew  the  road  would  certainly  be 
built;  and  such  enterprises  are  problemat- 
ical, and  subject  to  many  vicissitudes. 
O'Keefe,  as  a  witness,  says  that  In  tbe 
work  of  taking  contracts,  In  which  be 
was  then  extensively  engaged  In  that  sec- 
tion, be  told  every  one  tha  t  It  they  could  bny 
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coal  lands  low, they  would  build  arailroad, 
bat  did  not  know  when,  and  he  snpposee 
he  told  her  what  be  told  all  others.  He 
naeana  to  say  that  that  was  what  be  told 
her,  and  not  that  he  told  her  the  road 
would  be  delayed  90  years.  Ho  be  denies 
this  charge.  If  he  did  not  malceafalse 
statement,  he  wsh  not  bound  to  tell  her 
the  railroad  would  come,  even  it  he  knew 
It.  Tbe  mere  fact  of  bis  knowledge,  and 
her  ignorance,  of  tbe  coming  of  the  rail- 
road would  not  destroy  the  agreement. 
Harris  7.  Tyson.  24  Pa.  St.  347;  Kerr. 
Fraud  &  M.96.  Theevldenceisnotsufflcient 
to  overthrow  the  option  for  fraud.  When 
fraud  Is  relied  on  to  set  aside  a  contract, 
tbe  evidence  must  clearly  establish  it. 
Vanbibber  v.  Beirne.  6  W.  Va.  168;  3  Walt, 
Art.  &  Def.  445;  Smith  v.  Beatty,  2  Ired. 
Eq.  466;  Crebs  v.  Jones. 79  Va. 881;  Hough- 
ton V.  Orayblil,  82  Va.  678.  Though  a 
party  charged  with  fraud  may  not  have 
been  perfectly  clear  in  dealing,  no  relief  can 
be  had  unless  fraud  is  strictly  and  clearly 
proved.  Hord  v.  Colbert,  28  Grat.  49.  As 
to  Inadequacy  of  consideration,  it  may  be 
said  that  there  Is  no  doubt  under  the  evi- 
dence that  tbe  price  was  a  fair  price,  test- 
ed by  the  state  of  things  up  to  and  at  the 
date  of  this  option.  Many  other  options 
for  lands  in  the  vicinity  were  taken  about 
that  time  at  even  lower  rates.  Indeed, 
until  the  change  wrought  by  tbe  construc- 
tion of  the  railroad,  wild  lands  command- 
ed no  greater  price,  generally  not  so  great, 
for  thn  soil  itself,  not  merely  the  minerals. 
A  magical  appreciation  may  have  been 
brought  about  in  the  "boom"  following 
tbe  construction,  or  tbe  certainty  of  the 
construction  of  tbe  railroad;  but  these 
options  were  taken,  and  generally  are 
taken,  in  advance  of  construction,  and  in 
most  instances  promote,  and  indeed  are 
the  only  means  of  securing,  railroad  devel 
opment;  and  If  we  say  that  contracts  of 
this  character  between  parties  able  and 
willing  to  contract,  based  on  considera- 
tion reasonably  adequate  prior  to  and  at 
the  time  of  their  execution,  shall  be  defeat- 
ed merely  because  such  consideration  ap- 
pears inadequate  in  comparison  with 
prices  which  the  same  property  would 
command  after  the  construction  of  rail- 
roads, and  the  developments  and  im- 
provements solely  attributable  to  them, 
then  we  should  produce  chaos  in  titles  to 
a  very  large  fraction  of  the  area  of  the 
state,  and  bring  about  innumerable  con- 
fusions and  hardships  in  business  and  ma- 
terial progress.  Prices  afterwardH  prevail- 
ing are  in  no  sense  a  test  on  this  question. 
Was  it  a  fair  price  at  the  time?  is  the  true 
test.  Pennybaeker  v.  Laidley,  83  W  Va. 
634, 11  S.  E.  Rep.  39.  Here  it  may  be  noted 
that  this  land  was  somewhat  depi-eciated 
by  being  cut  off  by  other  lands  from  Blue 
creek,  up  which  the  railroad  runs.  And 
parties  competent  to  contract  are  alune 
the  judges  of  prices  for  their  propertj*.  If 
there  be  no  fraud  shown,  as  the  law  re- 
quires, inadequacy  alone  cannot  affect  the 
contract,  unleRS  so  gross  as  to  shock  the 
conscience.  Mayo  v.  Carrington,  19  Grat. 
74:  Hale  v.  Wilkinson.  21  Grat.  75;  Pen- 
nybaeker V.  Luidley,  33  W.  Va.  624,  11  S. 
E.  Rep.  39;  Pom.  Eq.  Jur.  §  926;  Bradford 
▼.  McConlhay,  16  W.  Va.  732.    It  may  be 


unfortunate  for  Mrs.  Hale  that  she  did  not 
retain  her  land,  and  is  decidedly  so  in  the 
light  of  after  occurrences;  but  that  mis- 
fortune has  befallen  and  will  befall  thou- 
sandsof  people  everywhere.  Courtscannot 
for  that  cause  release  her  from  the  obliga- 
tion imposed  by  her  own  act.'  We  mast 
respect  the  great  right  of  the  citizen  to 
make  such  contract  as  seemeth  meet  to 
him,  and  remember  that  when  once  a  con- 
tract has  been  made  that  right  is  only 
fully  respected  and  vindicated  when  we 
recognize  the  rights  of  both  parties  to  it, 
and  refuse  to  abrogate  a  covenant  sol- 
emnly made  simply  to  relieve  from  what 
turns  out  under  the  operation  of  after 
events  a  hard  bargain. 

As  to  incapacity  on  the  part  of  Mrs. 
Hale.  Her  bill  does  not  make  her  stultify 
herself  by  representing  her  as  a  lunatic, 
noDcompos  n)enty«,  or  imbecile,  but  simply 
says  that  she  had  little  knowledge;  and, 
having  been  raised  in  the  mountains,  she 
had  not  the  educational  advantages  of 
more  favorably  situated  ladies.  When 
this  statement  of  the  contents  of  the  bill 
under  this  head  is  made,  we  might  dis- 
pense with  any  further  discussion  of  the 
matter  of  her  competency  for  all  the  pur- 
poses of  this  cause;  for  the  mere  fact  that 
a  person  is  of  inferior,  or  even  weak,  un- 
derstanding, so  he  be  not  an  idiot,  lunatic, 
or  aon  compos  mnntia,  is  no  objection  to 
his  ability  to  make  a  cf>ntract  binding 
him,  as  courts  in  such  questions  cannot 
undertake  to  measure  understanding  and 
capacity.  Beverley  v.  Walden.  20  Grat. 
147;  Dennett  v.  Dennett,  84  Amer.  Dec.  97. 
But  the  evidence  is  that  she  dictated  a  will 
of  some  length  and  detail  after  tbis  time, 
disposing  of  her  property  apparently  care- 
fully and  considerately  among  tbe  objects 
ot  her  bounty ;  and  her  husband  says  she 
could  write  a  little  and  read  some  band- 
wiitlngs  and  controlled  and  managed  her 
farm  and  property.  There  is  some  evi- 
dence ot  inferiority  of  mind,  but  there  Is 
fully  as  much  to  show  average  capacity; 
and  that  tending  to  depreciate  her  mind 
relates  rather  to  its  condition  towards 
her  death  years  after  this  contract.  She 
was  simply  illiterate,  but  of  average  mind. 
But  I  repeat  her  bill  alleges  no  such  condi- 
tion of  mind  as  alone  to  incapacitate  her 
from  contractiug.  I  will  add  that  the 
charge  of  the  bill  that  the  option  was  not 
read  to  her  Is  repelled  by  her  own  evidence 
that  O'Keefe  read  it  to  her.  Her  own  evi- 
dence going  to  attack  this  option  is  un- 
convincing and  unsatisfactory.  There- 
fore, I  think  no  case  has  been  made  to  an- 
nul the  option  of  tlie  19th  of  April,  1881. 

Now  as  to  tbe  deed.  In  deciding  in  favor 
ot  the  validity  of  the  option,  we  go  very 
far,  outside  of  other  considerations.  In  up- 
holding the  validity  of  the  deed  of  the  12th 
of  November,  1881,  from  Mrs.  Uale  and 
Graham  to  Joseph  I.  Doran,  to  whom 
Graham  passed  his  rights  under  the  op- 
tion; for  if  that  option  is  tilnding,  it  goes 
perhaps  to  the  extent  of  purging  all  fraud 
connected  with  that  deed,  so  far  as  that 
deed  did  but  execute  said  option,  and  cer- 
tainly renders  harmless  action  of  parties 
who  took  tile  deed  in  making  threats  of 
litigation  to  coerce  the  deed,  which,  with- 
out such  option,  might  appear  in  some- 
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what  different  light.  It  in  making:  snch 
deed  Mrs.  Hale  only  did  what  the  option 
called  upon  her  to  do,  and  what  a  court 
would  have  compelled  her  to. do,  how  can 
any  fraud  connected  with  its  execution 
taint  it?  ^Why  should  a  court  set  it  aside 
simply  to  turn  around  and  decree  perform- 
ance of  it?  But  the  deed  does  confer  upon 
the  f^rantee  some  rlKbts  in  the  way  of  an- 
thorlty  to  manufacture  coke  on  the  prem- 
ises, and  making  roads  to  be  used  tor 
transporting  coal  and  other  minerals 
mined  fromotlier  land  as  well  as  this  land, 
and  laying  water-pipes  for  both  mining 
and  manufacturing  purposes,  notconferred 
by  the  option;  and  hence  1  shall  advert  to 
the  causes  especially  assigned  for  the  can- 
cellation of  the  deed.  The  chief  one  is  that 
O'Keefeand  McUeorge,  an  attorney  acting 
as  a  conveyancer,  representing  Doran  in 
obtaining  title  to  various  lands  in  that 
section,  and  Fnrman,  his  clerk,  went  to 
the  house  of  Mrs.  Hale,  where  she  was 
alone  with  her  sister,  and  was  sick  with 
nervous  headache,  and  incapable  of  busi- 
ness, and  remained  there  several  hours, 
and  tendered  her  some  money,  and  asked 
her  to  sign  a  paper  already  prepared,  con- 
veying her  mineral  Interests,  which  she  de- 
clined to  do, chiefly  because  of  inadequacy, 
and  tiie  misrepresentations  theretofore 
made  to  her;  that  McGeorge  claimed  supe- 
rior knowledge  over  her  by  reason  of  being  a 
lawyer,  and  claimed  that,  by  reason  of  the 
option,  she  was  entirely  in  bis  power,  and 
threatened  that  if  siiedid  not  sign  the  deed 
he  would  bring  suit  against  her,  and  ruin 
her  flnancially,  and  reduce  her  to  abject 
poverty;  and  thereby  produced  such  ner- 
vousness, excitement,  and  fear  that  she 
was  forced  to  sign  the  paper  without 
knowing  what  she  was  signing,  and  that 
if  read  to  her  she  had  no  recollection  of  ic; 
that  ignorant  of  her  rights,  and  unedu- 
cated, Khe  was  by  such  menaces  worked  up 
to  such  a  state  of  excitement,  bordering 
on  delirium,  that  she  did  what,  had  she 
known  the  character  of  the  paper,  or  had 
time  to  consult,  no  inducement  could  have 
prevailed  upou  her  to  do.  Thus  the  piv- 
otal point  on  which  the  charge  of  fraud- 
ulent procurement  of  the  deed  rests  is 
threat  of  litigation.  We  must  note  at 
once  as  to  this  feature  of  the  case  that  this 
threat  is  not  based  on  a  fictitious,  un- 
founded dema.id,  but  on  a  valid  contract, 
— theoptlon.  Werethis  notso, such  threat 
or  compulsion  would  come  with  more 
force,  liut  where  a  |>arty  has  even  a  col- 
orable, and  much  more,  a  valid,  enforce- 
able claim  against  another,  can  he  not,  in 
endeavoring  to  secure  his  rights  from  his 
unwilling  vendor,  threaten  suit  in  case  of 
non-compliance  with  his  claim  without  be- 
ing suliject  to  the  charge  of  duress,  and 
having  ills  deed  overthrown  for  that  cause? 
Many  authorities  answer  this  question  in 
the  aftlrniatlve.  A  threat  by  a  judgment 
creditor  to  levy  his  execution  will  not 
moke  void  a  promise  to  pay  it.  Waller  v. 
Cralle.  8  B.  Mon.  11;  Wilcox  v.  Rowland, 
28  Pick.  167.  In  Alexander  v.  Pierce,  10  N. 
H.  494,  it  was  held  that  if  an  Individual 
having  a  legal  demand  against  another 
should,  in  thecourse  of  urging  him  to  com- 
ply with  his  obligation,  tell  him  that.  In 
case  of  non-payment,  be  would  send  him 


to  prison,  be  conid  not  recover  back  the 
money  paid;  tbatmenaceof  Imprisonment 
to  avoid  an  act  must  be  of  unlawful  im- 
prisonment. The  fact  that  acreditor,  by 
threats  to  a  debtor  that  be  would  resort 
to  legal  proceedingsto  coUecta  valid  debt, 
induces  him  to  execute  a  note  and  mort- 
gage for  it,  constitutes  neither  duress  nor 
fraud.  Snyder  v.  Braden,  58  Ind.  143.  In 
Davis  V.  Luster,  64  Mo. 43,  where  a  convey- 
ance was  made  under  threat  of  prosecu- 
tion for  adultery,  the  court  held  that,  un- 
less it  appeared  that  the  party  was  inno- 
cent, the  deed  could  not  be  avoided.  A 
note,  the  execution  of  which  was  induced 
by  threat  of  lawful  imprisonment  for  as- 
sault and  battery,  in  settlement  of  it,  was 
held  not  liable  to  be  defeated  by  reason  ol 
duress.;  but,  had  the  imprisonment  been 
unlawful,  it  would  have  been  unlawful. 
Eddy  y.  Herrln,  17  Me.  888;  Hunt  t.  Bass, 
24  Amer.  Dec.  274;  note  to  Hatter  v.  Green- 
lee, 26  Amer.  Dec.  370.  In  Harris  v.  Ty- 
son, 24  Pa.  St.  847,  it  is  said  that  there 
Is  no  judicial  decision  to  be  found  that  a 
deed  may  be  avoided  merely  by  proving  a 
threat  to  sue  the  grantor  for  a  good 
cause  of  action.  See  Bisb.  Cont.  {  723;  S 
Wait,  Act.  &  Def.  507.  But,  outside  of  the 
fact  that  this  threat  Is  vindicated  by  a 
valid  contract,  the  character  of  the  threat 
Itself  Is  not  such  as  to  amount  to  duress; 
for  it  was.  at  worst,  only  a  threat  of  a 
civil  suit  and  ruin  of  Mrs.  Hale  by  costs. 
There  was  no  intimation  whatever  ol  du- 
ress of  person.  A  threat  of  a  civil  suit  is 
not  duress.  Whart.  Cont.  §  150;  Bisb. 
Cont.  §  723;  5  Rob.  Pr.  404;  I  Pars.  Cont.  . 
893.  It  may,  however,  be  fairly  doubted 
whether  this  threat  really  operated  at  all 
upon  Mrs.  Hale.  She  refused  to  make  the 
deed  for  several  hours,  stoutly  contesting 
with  those  who  were  urging  her  to  make 
the  deed,  aud  talking  with  vehemence  and 
harshness,  not  by  any  means  yielding 
promptly,  as  if  In  craven  fear  from  the 
threat  of  litigation.  She  evidently  sought 
to  make  a  better  bargain,  and  demanded 
a  price  beyond  her  contract,  f20,000,  as 
she  herself  says.  She  was  entitled  to  only 
one-fourth  the  purchase  money  down,  but 
she  was  paid  one-half  down  as  a  conces- 
sion, and  one  or  more  witnesses  say  that 
when  this  was  accorded  she  signed  the 
deed.  As  to  her  being  sick.  It  was  at  most 
only  a  headache.  O'Keefe  says  that  when 
she  saw  them  coming  to  the  house,  on  the 
occasion  when  the  deed  was  made,  she  lay 
down  on  a  lounge,  and  pretended  to  be 
sick,  and  gave  that  as  a  reason  for  refus- 
ing, and  that  they  convinced  her  slie  was 
not  sick ;  and  then  she  alleged  that  she 
held  the  land  in  trust  for  her  brothers  and 
sisters,  but  finally  made  the  deed  when 
she  was  paid  half  instead  of  one-fourth  of 
the  money ;  and  says  they  were  the  best 
part  of  a  day  getting  her  to  sign.  Mc- 
George says  when  they  entered  the  house 
she  said  she  was  sick,  and  they  talked,  and 
her  health  seemed  to  greatly  Improve,  and 
she  became  quite  bright  before  they  left ; 
that  his  judgment  is  that  she  was  In  per- 
febt  mental  condition,  and  if  there  was 
any  pliysical  ailment  about  her.  It  was  bo 
trifling  that  it  was  forgotten  as  soon  as 
she  became  interested  In  conversation; 
and  that,  after  they  agreed  to  pay  ball 
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the  pnrchase  money,  all  IndispoBltion  to 
make  the  deed  seemed  to  paas  away,  and 
she  treated  them  pleasantly,  and  that  the 
sadden  disappearance  of  the  IndispoHltion 
of  which  she  complained  when  they  first 
met  her  was  a  subject  ot  comment  and 
arouRement    afterwards.     It    cannot    be 

glausibly  said  that  the  representation  to 
er  by  McUeorge  that  she  was  legally 
bound  to  make  a  deed  under  the  option 
Tras  a  fraudulent  representation,  for  it 
Tras  but  the  expression  of  a  legal  opinion ;. 
and,  moreover,  was  merely  a  declaration 
ofwhat  heclaimed  astherightsnt  Graham 
nnder  the  option ;  and  further,  it  is  cer- 
tainly not  law  that  where  a  party  to  an 
executory  agreement,  in  seeking  to  obtain 
compliance  with  it,  maintains  his  rights 
under  it  as  be  claims  them  to  be,  is  guilty 
ot  fraud  which  will  vitiate  a  deed  made  by 
the  other  party,  even  if  his  rights  were  not 
soch  SM  be  claimed.  If  this  were  so,  mul- 
tltades  of  Instruments  would  fall.  Both 
parties  had  equal  chance  to  form  an  opin- 
ion OS  to  the  obligation  of  the  agreement. 
It  was  made  April  19th  and  the  deed  No- 
vember 12th.  Home  weeks  after  it  was 
mude,  she  refused  -to  acknowledge  it  for 
recordation,  showing  that  she  then  hesi- 
tated about  it.  She  had  months  in  which 
to  seek  advice  as  to  its  validity  before  she 
made  the  deed.  As  to  the  allegation  of 
the  bill  that  she  did  not  know  the  cbar> 
acterof  the  Instrument.it  is  clearly  proven 
tbattbe  deed,  except  formal  printed  parts, 
was  written  at  her  house,  and  carefully 
read  to  her.  She  says  she  thought  it  was 
only  an  option,  why  should  she  think  it 
was  an  option,  when  she  had  already 
given  an  option?  Under  the  evidence, 
even  her  own,  I  think  it  clear  that  she 
knew  the  character  of  the  paper.  When 
one  signs  a  writing  he  must  know  what 
beslgns.  Bishop  in  his  work  on  Contracts, 
$846.  lays  down  the  rule:  "One  is  never 
required  to,  and  never  should,  execute  any 
written  InHtrunient  without  first  becom- 
ing fully  acquainted  with  its  contents. 
Be  should  read  it,  if  able;  or,  If  illiterate, 
h&ve  it  read  to  him.  And  when  he  has 
signed  a  written  contract,  the  law  prima 
facie  presumes  that  he  discharged  this 
duty;  therefore,  whether  in  fact  he  did  It, 
or  chose  to  waive  the  privilege,  bis  signa- 
ture binds  him."  All  the  grounds  on 
•which  she  could  have  objected  to  the  mak- 
ing of  the  .deed  were  known  to  her  long 
before  she  made  It,  as  she  refused  shortly 
after  the  date  of  the  option  to  acknowl- 
edge It.  And  as  to  inadequacy, she  herself 
states  that  an  old  miner  told  her  before 
tbe  deed  was  made  that  the  coal  was 
worth  $100  per  acre,  and  she  says  that 
when  McGeorgeand  O'Keefe  weredemund- 
iog  a  deed  she  told  them  she  would  mnke 
one  If  the.v  would  give  her  $20,000,  so  she 
could  make  It  satisfactory  with  her  heirs. 
It  appears  from  her  evidence  that  her  heirs 
\irere  urging  her  not  to  make  the  deed.  It 
seems  tci  me  clear  that  the  objection  of  h<;r 
kindred,  and  a  desire  to  get  a  larger  price, 
not  fraud  practiced  upon  her.  were  at  the 
bottom  of  her  refusal  to  make  the  deed. 

Next  as  to  the  defense  of  laches.  It  is 
argued  that  as  this  defence  is  not  made  in 
tbe  answer,  the  defendant  cannot  have  its 
benefit  on   demurrer.    This    position   Is 


soagbt  to  be  sustained  by  tbe  language  ot 
the  judges  In  Sale  v.  Dishman.S  Leigh.  548; 
but  it  cannot  be  sustained,  for  it  is  op- 
posed to  tbe  case  ot  Jackson  v.  Hull,  21 
W.  Va.  601,  wherein  Judge  S.vyder  says 
that  "It  is  now  the  clearly-established  rule 
In  equity  that  the  statute  of  limitutlons, 
or  objections  In  analogy  to  it  upon  the 
ground  of  laches,  may  be  taken  advantage 
of  by  demurrer  as  well  as  by  plea."  This 
language  is  tbe  text  of  1  Daniel,  Ch.  Pr. 
p.  659,  §0,  where  many  authorities  arecited. 
And  the  United  States  supreme  court  in 
Bank  v.  Carpenter,  101  U.  S.  567,  held  that, 
"where  it  api>eara  by  the  bill  that  the 
remedy  is  barred  by  lapse  of  time,  or  that 
by  reason  of  bis  laches  he  is  not  entitled 
to  relief,  the  defendant  may  by  demurrer 
avail  himself  of  the  objection."  I  am  con- 
vinced that  this  defense  ot  laches  Is  alone 
a  complete  bar  to  the  plaintiff's  bill.  Tbe 
option  dates  April  10, 18S1,  the  deed  No- 
vember 12,  1S81,  the  suit  in  May,  1887,  a 
period  of  more  than  six  years  from  the 
date  of  tbe  option  and  five  and  a  half  from 
the  date  of  the  deed.  Dpctsions  of  this 
court  furnish  emphatic  authority  on  this 
subject.  Trader  v.  Jarvla,  23  W.  Va.  100, 
holds  that  "delay  in  the  assertion  ot  a 
right,  unless  satiHfactorily  explained,  even 
where  it  does  not  constitute  a  positive 
statutory  bar,  operates  in  equity  as  evi- 
dence of  assent,  acquiescence,  or  waiver; 
and  especially  is  such  the  case  in  suits  to 
set  aside  transactions  on  account  ot  fraud 
or  Infancy.  Laches  and  neglect  are  al- 
ways discountenanced  In  a  court  of 
equity."  There  was  a  delay  ot  nearly  sev- 
en years  there.  In  Curlett  v.  Newman,  30 
W.  Va.  182,  3  S.  E.  Rep.  578,  there  was  an 
attempt  to  set  aside  a  deed,  as  in  this 
case,  for  misrepresentation  and  fraud  near- 
ly five  yeaiTB  after  its  date,  and  the  court 
called  it  a  "great  delay  "in  commencing 
suit,  and  refused  relief.  See  Hale  v.  Cole, 
31  W.  Va.  585,  8  S.  E.  Rep.  516,  in  opinion 
where  there  was  a  delay  of  five  years.  It 
was  a  case  to  set  aside  a  deed  for  fraud 
and  undue  influence.  SeeDoggett  v.  Helm, 
17  Grat.  96;  Pusey  v.  Gardner,  21  W.  Va. 
470 ;  Walker  v.  Ruffner,  32  W.  Va.  297, 9  S.  E. 
Rep.  215.  The  United  States  court  in  Har- 
wood  V.  Railroad  Co.,  17  Wall.  81,  refused 
to  set  aside  a  sale  for  fraud  made  five 
years  before  the  snit.  In  Strong  v.  Strong, 
lOiJN.  Y.  69,  5  N.  E.  Rep.  799, It  is  held  that 
the  right  to  rescind  for  fraud  must  be  ex- 
ercised immediately  upon  Its  discovery, 
and  any  delay  in  doing  so  will  be  deemed 
an  election  to  affirm  it.  In  Sieveking  v. 
Litzler,  31  Ind.  13,  It  is  held  that  he  must 
act  at  once  on  discovery  of  traud,  and 
there  was  only  a  delay  ot  two  months 
there  that  was  given  as  a  reason  for  re- 
fusal of  relief.  Barton  v.  Simmons,  14  Ind. 
49,holdB  that  it  is  loo  late  after  19  months 
to  rescind  a  laud  sale  for  misrepresenta- 
tion. In  Hunt  V.  Blanton,  89  Ind.  38,  an 
offer  to  rescind  a  purchase  of  land  for 
fraud  made  five  months  after  conveyance 
came  too  late.  In  the  Illinois  ease  ot  Cox 
V.  Montgomery,  36  III.  396,  held  that  a  bill 
filed  18  months  after  discovery  of  fraud  in 
a  land  exchange  was  unreasonably  de- 
layed. In  Bamett  v.  Barnett,  S3  Va.  504, 
2  S.  E.  Rep.  733.  the  court  said:  "The 
rule  la  that  where  a  party  has  a  right  to 
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resctad  a  contract,  on  the  gronod  ot  traod, 
be  must  rescind  at  once  on  dlMoverlng  the 
fraud,  or  as  soon  tliereafter  as  circum- 
stances will  permit ;  tor  be  is  pot  bound 
to  rescind,  and  any  anreasonable  delay, 
especially  it  It  be  in]urions  to  tbe  otber 
party,  will  be  regarded  as  a  waiver  ot  bis 
rigbt.  Tbis  is  well  settled.  Grymee  tr. 
Sanders,  98  U.  S.  56,  and  cases  cited.  Yet, 
in  tbe  present  case,  tbe  bill  was  not  filed 
nntil  April,  1885,  tbougb  the  contract  was 
made  in  Jane,  1879,  and  no  explanation  is 
given  in  tbe  bill  for  complainant's  delay  in 
applying  for  a  rescission."  1  Pom.  Eq. 
Jar.  §418.  These  anthorlties  (and  many 
more  could  be  cited)  show  with  what  rig- 
or the  maxim  rigtlanUbua  noa  dbrmienti- 
buB  leqnitaa  anbvenit  is  enforced  by  courts 
of  equity,  and  that  we  do  not  limit  the 
plaintiff  within  a  period  too  short.  Mrs. 
Hale  knew  the  character  of  both  these 
papers  when  they  were  made,  as  I  think  is 
clearly  shown  by  the  evidence;  and  she 
herself  distinctly  states  as  a  witness  in  her 
examination  in  chief  that  she  did  not 
know  it  was  a  deed  at  the  time  she  signed 
it,  but  found  it  out  two  weeks  afterwards; 
that  J.  S.  Carr  told  ber  she  had  sold  her 
land  and  made  a  deed  for  it,  and  she  told 
bim  it  was  only  an  option,  and  he  exam- 
ined It  and  again  told  her  she  had  made  a 
deed."  Thus, at  latest,  she  discovered  this 
alleged  fraud  two  weeks  after  the  date  of 
tbe  deed.  But  to  make  the  case  stronger 
against  ber,  she  not  only  thus  delayed, 
but,  about  two  years  later,  when  Mc- 
George  went  to  her  house  to  hunt  tax-re- 
celpta  and  papers  concerning  the  land,  she 
spent  much  time  in  looking  them  up,  and 
gave  them  up  to  him;  and  she  several 
times  wrote  urging  payment  of  the  un- 
paid purchase  money  due  under  the  sale. 
Thus  she  ratified  the  contract,  and  waived 
her  right  to  impeach  the  deed  for  fraud. 
5  Wait,  Act.  &  Def.  522;  Kerr,  Fraud  &  M. 
301.  I  confess  that,  In  view  of  the  loss 
consequent  upon  after  events  suffered  by 
tbe  kindred  of  Mrs.  Hale  (tor  she  died  in 
June,  1888)  from  tbis  sale,  I  have  felt  a 
leaning  towards  ber  side  of  the  cause;  but 
I  see  no  substantial  view  upoa  which  it 
can  be  decided  for  her.  Tbe  strongest 
feature  In  her  favor  is  that  the  deed  con- 
fers rights  upon  the  grantee  beyond  the 
option  as  above  stated,  and  there  was  a 
down  payment  of  half  instead  of  one- 
fourth  of  the  purchase  money,  as  called 
for  by  the  option,  but  as  to  that,  we  have 
to  say  that  she  was  competent  to  make 
such  deed  as  she  liked,  and  such  is  her 
deed ;  and  in  addition  the  same  principles 
of  laches  apply  to  this  feature  of  tbe  deed 
as  to  others.  Both  as  to  tbe  option  and 
the  deed,  the  case  made  by  plaintiff  is  not 
sufficient.  See  Pennybacker  v.  Laidley,  33 
W.  Va.  624, 11  8.  E.  Rep.  89.  Decree  re- 
versed, and  bill  dismissed. 

Lucas,   P.,   and    Enombb,   J.,   concur. 
Bolt,  J.,  absent. 

(34  W.  Va.  2«0)  

Unfribd  t.  Baltimurg  9c  O.  R.  Co. 

iSuwreme  Court  of  Appeals  of  Weat  Virginia. 
Deo.  3,  1890.) 

Nair  Triai/— EzcEssrvB  Vbboiot— Ruiittitub. 
In  an  action  for  damages,  where  the  ver- 
dict of  the  luiy  ia  ao  orroneons  a«  to  clearly  in- 


dicate prelndloe,  partiality,  paaalon,  or  oormp- 
tion  in  arriving  at  their  oonolnaiona,  the  deftad- 
mnt,  oa  motiott,  la  entitled  to  a  new  trial:  aad 
it  ia  error  in  the  court  to  allow  the  plaintUI  t* 
eleot  to  take  a  leaa  amn  suggaated  by  the  oonrt, 
when  there  la  no  data  before  the  oourt  by  which 
aaid  smaller  sum  oould  be  rightly  and  de^nitely 
aaoertained,  but  which  ia  fixed  by  the  diacrutlaa 
of  the  court,  unaided  by  the  evidence. 

(.Syllabus  bv  the  Court) 

Error  and  aapenedaaa  to  dreolt  conrt, 
Ohio  county. 

H.  M.  Ruaaell,  tor  plaintiff  in  error.  B. 
fi.  Doreaer  and  J.  O.  Pendleton,  tor  d^ 
fendant  in  error. 

English,  J.    On  tbe  16th  day  of  July, 

1884,  John  Unfried  instituted  an  action  ot 
trespass  on  the  case  against  the  Baltimore 
&  Ohio  Railroad  Company,  in  the  circuit 
court  of  Ohio  county,  claiming  damages 
to  the  amount  ot  f  25,000  for  injuries  re- 
ceived while  in  the  employ  of  said  railroad 
company.    On   the  12th  day  of  January, 

1885,  a  demurrer  was  sustained  to  the 
plalntlfTs  declaration,  and  on  bis  motion 
leave  was  granted  him  to  amend  bis  dec- 
laration, and  the  case' was  remanded  to 
rales  for  that  purpose.  On  the  first  Mon- 
day in  March,  1883,  an  amended  declara- 
tion was  Qlc^d,  and  on  the  14th  day  ot 
April,  1885,  the  defendant,  by  its  attorney, 
demurred  to  the  plaintiff's  amended  dec- 
laration, and  to  each  count  thereof,  and 
the  plaintiff  joined,  and  on  the  18tb  day  ot 
i^ptember,  188.5,  the  court  overruled  said 
demurrer:  and  thereupon  the  defendant 
pleaded  not  guilty,  and  in  addition  there- 
to the  defendant  filed  four  several  pleas 
in  writing,  numbered,  respectively,  2,  3,  4, 
and  6.  Tbe  first  of  said  pleas  is,  in  effect, 
a  plea  of  accord  and  satisfaction,  alleging 
that  the  said  plaintin  ought  not  to  have 
or  maintain  his  action  against  said  de- 
fendant, becauseit  says  that,  after  tbecom- 
mitting  of  tbe  grievances  In  the  plaintlfTs 
declaration  mentioned,  and  before  tbe 
bringing  of  said  suit,  to-wlt.  on  the  20th 
day  of  June,  1884,  at  the  county  ot  Ohio, 
tbe  said  defendant  procured  the  Baltimore 
&  Ohio  Employes'  Relief  Association  to 
pay  to  tbe  said  plaintiff,  and  the  last- 
mentioned  association  then  and  there,  on 
behalf  of  the  said  defendant,  paid  to  tbe 
said  plaintiff,  the  sum  of  927,  for  and  In 
full  satisfaction  and  discharge  of  the  said 
grievances  in  the  said  declaration  men- 
tioned; and  which  said  sum  of  f27  he,  tbe 
said  plaintiff,  then  and  there  accepted  and 
received  of  and  from  the  said  association 
in  full  satisfaction  and  discharge  of  the 
said  grievances,  and  this  the  said  defend- 
ant was  ready  to  verify.  Plea  No.  3  al- 
leges, in  substance,  that  after  the  commis- 
sion of  the  grievancL's  In  the  plaintiff's 
declaration  mentioned  on  the  20th  day  of 
June,  1884,  the  Baltimore  &  Ohio  Employes' 
Relief  Association  paid  to  said  plaintiff 
the  sum  of  $27.  for  and  in  satisfaction  ot 
said  grievances  in  the  plaintiff's  declara- 
tion mentioned,  which  said  sum  of  f27  he, 
the  said  plaintiff,  then  and  there  accepted 
and  received  of  and  from  the  said  asso- 
ciation in  full  satisfaction  and  discharge 
ot  tbe  said  grievances,  concluding  with  a 
verification.  Plea  No.  4  is  in  substanco 
tbe  same  as  No.  3,  with  the  exception  that 
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It  alleKCB  tbat  the  defendant  paid  fiald 
plaintift  the  aum  of  $27  in  fnll  satisfaction 
and  dischnrKe  of  the  saidKrievancee  In  the 
plaintltt^B  declaration  mentioned,  which 
sum  the  plaintiff  accepted  and  received  of 
and  from  said  defendant  in  full  satisfac- 
tion and  discharge  of  said  grievances,  con- 
clndinK  with  a  verification ;  and  plea  No. 
6  allet!:ee  that  before  the  commencemeiit  of 
said  suit,  to-wlt,  on  the  20th  of  Jane,  1884, 
at  tbo  said  county  of  Ohio,  the  said  plain- 
tiff, by  his  certain  writing  of  release  sealed 
with  his  seal,  tlw  date  whereof  Is  a  certain 
day  and  year  last  aforesaid  therein  men- 
tioned, to-wit,  the  day  and  year  last  afore- 
sald,  did  relearo  and  forever  discharge  the 
said  defendant  from  all  claims  and  de- 
mands for  damages  by  reason  of  the  said 
grievances  in  said  declaration  mentioned, 
which  he.  thosaid  plaintiff, then  and  there 
or  might  or  rould  thereafter  have  against 
the  said  dt>(endunt,  as  by  said  writing  or 
release,  reference  being  bad  thereto,  will 
fully  appear,  conrluding  with  a  verifica- 
tion, to  which  pleas  the  plaintiff  replied 
generally  on  the  17th  day  of  April,  1886; 
and  on  the  14th  day  of  May,  l.'^se,  the 
plaintiff,  by  his  attorneys,  moved  the  court 
to  be  allowed  to  withdraw  his  general  rep- 
lication to  tbespecial  pleas  heretofore  filed, 
and  tn  file  a  special  replication  thereto 
in  writing,  which  he  then  tendered:  to 
which  motion  the  defendant  objected,  and 
also  objected  to  the  filing  of  said  special 
replication  on  the  ground  that  the  same 
was  tendered  too  late,  and  also  on  the 
ground  tbat  It  is  insufficient  in  law;  bnt 
the  court  overruled  its  oblection,  and  al- 
lowed said  replication  to  be  filed,  which 
was  accordingly  done,  and  the  defendant 
excepted.  Thereupon  th«  defendant  de- 
murred to  the  said  special  replication,  in 
which  demurrer  the  plaintiff  Joined,  and 
on  the  8th  day  of  January,  1887.  the  court 
set  aside  the  order  allowing  said  special 
replication  to  be  filed,  and  sustained  the 
objections  of  the  defendant  to  the  filing 
of  the  plaintiff's  replication,  and  leave  was 
given  the  plaintin  to  file  another  special 
replication ;  and  thereupon  the  plaintiff  ten- 
dered another  special  replication  marked 
"No.  2"  to  the  defendant's  four  special 
pleas.  To  the  filing  of  said  special  replica- 
tion marked  "No.  2"  the  defendant  ob- 
jected on  the  ground  that  the  same  was 
Insuflicient  in  law,  and  on  a  subseiiuent 
day  said  objection  to  the  filing  of  plain- 
tiff's special  replication  No.  2  was  over- 
ruled, and  said  replication  was  ordered 
to  be  filed.  The  plaintiff,  in  said  special 
replication  No.  2,  said  that  he  ouglit  not 
to  be  barred  from  having  or  maintaining 
bis  action  because  of  anything  alleged  by 
the  defendant  in  its  four  pleas  numbered, 
respectively,  2,  3,  4,  and  6,  because  he  says 
that  on  the  20th  day  of  June.  1884,  at 
Wheeling,  Ohio  county,  W.  Va.,  he  signed 
an  instrument  in  writing  which  was  sub- 
stantially as  follows,  and  to  the  following 

"Wheeling, June 20th,  1884.  Received  of 
the  Baltimore  A  Ohio  Employes'  Relief  As- 
fiociatlon.  by  the  hands  of  W.  B.  McCInng, 
the  sum  of  twenty-seven  dollars,  same  be- 
ing the  full  allowance  as  a  member  of  the 
■aid  association  I  am  entitled  to  receive 
from  Its  funds  for  the  period  commencing 
T.ias.B.no.lO— ^ 


May  Ist.  1884.  and  ending  May  Slst.  1884, 
by  reason  of  injuries  received  whilst  in  the 
discharge  of  duty  in  the  service  of  the 
B.  4r  O.  Railroad  Company;  and,  in  con- 
sideration of  the  receipt  by  me  of  tlie  said 
sum  of  f27, 1  do  hereby  release  and  forever 
discharge  tbe  said  company,  and  all  other 
companies  operating  Its  rciads,  branches, 
and  care,  from  all  claims  and  demands  for 
damages.  Indemnity,  or  other  form  ot 
compensation  I  now  or  may  or  can  here- 
after have  against  either  of  the  aroresald 
companies  by  reason  of  said  Injuries.  I  de- 
clare on  honor  that  daring  the  period 
above  stated  1  have  not  been  able,  by  rea- 
son of  said  injuries,  to  perform  my  accus- 
tomed labor,  and  have  not  done  woric  of 
any  kind  for  pay. 

his 
"John  X  Dnfbibd. 
mark 
"Witness:  T.  E.  Mcl^joan." 
Plaintiff  says  that  at  the  time  hn  signed 
the  above  writing  he  received  the  bald 
sum  of  $27,  and  that  the  said  sum  of  $27 
and  the  said  writing  are  the  releane,  re- 
ceipt, and  sums  of  money  set  forth  in  the 
deiendant's  four  several  pleas  aforesaid. 
The  plaintiff  farther  says  that  at  the  time 
he  signed  the  said  writing  he  was  a  tier- 
man,  unable  to  speak,  write,  or  under- 
stand the  English  language,  and  that  he 
signed  the  said  writing  in  the  belief  that 
he  was  then  and  there  receipting  for  the 
sum  of  $27  to  which  he  was  entitled  as  a 
meml)er  of  said  association,  and  did  not 
know,  and  had  no  means  of  knowing,  and 
was  not  Informed  by  the  said  McClung,  the 
said  defendant,  or  any  one  (or  them,  that 
he  was  waiving  orrellnquishing  any  right 
of  action  orClalmfor  damages  lie  then  had 
against  the  defendant  by  reason  of  tbe 
Injuries  and  grievances  set  forth  in  the 
plaintiff's  declaration.  On  the  contrary, 
the  said  McClung,  then  acting  as  theagent 
of  the  defendant,  and  the  said  defendant 
by  its  agents,  then  and  there  represented 
to  the  plaintiff  that  the  said  writing  was 
merely  a  receipt,  and  contained  nothing 
but  a  receipt  for  the  said  sum  of  $27,  and 
said  writing  was  so  translated  by  said 
agents  to  him.  The  plaintiff  charges  that 
his  signature  to  said  writing  was  made  by 
him  under  a  mistake  as  to  its  pur|>ort. 
and  was  procured  from  him  by  said  de- 
fendant and  its  agents  by  tbe  foregoing 
false,  fraudulent,  and  deceitful  representa- 
tions and  concealments  as  to  the  contents, 
meaning,  and  intent  of  said  writing  then 
and  there  made  to  him  by  the  said  defend- 
ant and  its  agents,  and  this  the  plaintiff 
was  ready  to  verify;  wherefore  he  .prays 
Judgment,  and  that  his  damages  by  liira 
sustained  by  reason  of  the  grievances  set 
forth  in  the  declaration  be  adjudged  htm, 
etc. 

On  the  8th  day  of  October,  1887,  the  Jury, 
to  whom  the  cause  had  been  submitted,  in 
answer  to  the  following  particular  ques- 
tions of  fact  which,  on  motion  of  tbe  de- 
fendant, they  were  directed  by  the  court 
before  they  retired,  in  addition  to  their 
general  verdict,  to  find  In  writing,  said: 
"  (2)  Ck>uld  not  the  plaintiff,  under  the  cir- 
cumstam-es  in  which  be  was  placed  at  the 
time  of  the  Injury,  by  the  exercise  of  rea- 
sonable and  ordinary  care  for  his  ownpro- 
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tectlon,  bave  a  roiled  the  accident?  No. 
(S)  Was  not  the  plaintiff  negligent  in  plac- 
ing blmoelt  in  the  position  in  wbich  be 
was  standing  at  the  time  when  tbe  injury 
occurred.  Instead  ot  waltlug  in  a  safer 
place  until  the  truck  was  ready  to  be 
removed?  No.  (4)  Was  tbe  negligence  of 
tbe  engineer,  Connelly,  in  running  and 
managing  the  engine,  of  which  be  was  in 
charge  at  the  time  of  the  injuries,  the  sole 
cause  of  tbe  plaintiff 's  injury  7  Yes.  (5) 
Was  there  any  fraudulent  or  deceitful  mle- 
reprenentatiuu  or  concealment  by  Mulli- 
gan attbe  time  when  the  receipt  of  June 
20,  1884,. waK  executed  by  the  plaintiff? 
Yes.  [Signed]  Chas.  J.  Meyer,  Fore- 
man." And  as  to  the  general  verdict,  they 
do  say :  "  W*;,  the  Jury,  find  for  the  plain- 
tiff, and  artsess  his  damages  at  seven  thou- 
sand ($7,01)0)  dollars.  Chas.  J.  Mrybr, 
Foreman."  Whereupon  the  defendant,  by 
its  attorney,  moved  the  court  to  set  aside 
tbe  verdict  of  the  jury  rendered  therein,  and 
grant  it  a  new  trial,  which  motion  being 
argued  by  counsel  and  considered  by  tbe 
court,  and  tbe  conrt.  being  of  opinion  that 
tbe  verdict  of  the  jury  in  fiivor  of  the  plain- 
tiff for  $7,000  damages  was  excesHlve  In 
amount,  proposed  that  the  plain  tiff  should 
^ake  the  <*iim  of  $3,500  In  lieu  of  the  said 
sum  of  $7,0U0,  and,  the  plaintiff  hnving 
elected  to  take  the  said  sum  of  $3,500  as 
propoHcd  by  the  court,  the  court  overruled 
the  defendant's  motion  for  a  new  trial;  to 
which  action  of  tbe  conrt  in  giving  the 
plaintiff  said  election,  as  well  as  to  its  ac- 
tion in  overruling  the  defendant's  motion 
to  set  aside  the  said  verdict,  the  defendant 
excepted,  and  judgment  was  rendered 
against  the  defendant  for  tbe  said  sum  ot 
$3,500  with  interest  thereon  from  the  21et 
day  of  July,  188S,  until  paid. 

The  evidence  of  numerous  witnesses  for 
the  plaintiff  and  defendant  was  given  dur- 
ing the  trial;  also  documentary  evidence 
was  Introduced,  including  the  constitu- 
tion and  by-laws  of  the  Baltimore  &  Ohio 
Employes'  Relief  Association ;  also  certain 
receipts  and  releases  signed  by  the  plain- 
tiff for  money  paid  him  subsequent  to  the 
date  of  his  injury,  which  appears  in  a  bill 
of  exceptions  containing  a  certificate  of 
tbe  eVidence;  and  thereupon  the  court,  at 
the  instance  of  the  plaintiff,  gave  tbe  jury 
the  following  Instnictions:  "If  tbe  jury 
believe  from  the  evidence  that  the  defend- 
ant was  negligent  in  not  providing  and 
making  reasonable  rules  and  regulations 
governing  the  men  working  at  the  time  he 
received  the  injuries  complained  of, as  well 
as  engineers,  engines,  and  those  running 
them,  in  appronching  the  point  aforesuid, 
and  that  plaintiff,  while  In  the  exercise  of 
ordinary  and  reasonable  care,  was  injured 
by  the  negligence  of  tbe  defendant  of  the 
character  mentioned  in  this  instruction, 
they  will  find  a  verdict  for  the  plaintiff, 
unless  they  further  believe  that  the  plain- 
tiff has  released  and  discharged  the  de- 
fendant from  liability  therefor.  It  tbe 
Jury  believe  from  the  evidence  that  the  re- 
ceipt and  release  of  June  20, 1884,  was  ob- 
tained from  John  Untried,  tbe  plaintiff,  by 
the  defendant,  or  by  some  person  for  it. 
by  false  representations  as  to  its  con- 
tents and  meanine,  then  said  release  Is 
nail  apd  void,  and  cannot  be  held  as  a  bar 


to  the  plaintiff's  claim.  The  false  and 
fraudulent  representations  of  an  agent 
when  acting  In  the  scope  of  his  authority 
bind  the  principal,  and  a  man  cannot  take 
any  benefit  under  false  and  fraudulent  rep- 
resentations made  by  his  agent,  though 
be  may  have  been  no  party  to  the  repre- 
sentations. Should  the  jury  find  a  verdict 
for  the  plaintiff,  they  are  to  determine  the 
amount  of  damages  to  which  he  is  entitled 
by  reason  of  the  wrongs  and  injuries  com- 
plained of  in  the  amended  declaration. 
The  damages  must  be  measured  by  tbe 
loss  of  time  of  the  plaintlff*during  tbe  cure 
and  expense  Incurred  in  respect  to  it,  the 
pBlu  and  suffering  undergone  by  the  plain- 
tiff, and  an.v  rcHuitlng  permanent  injury, 
especially  where  It  cauR<!H  a  disability  for 
further  exertion  In  whole  or  in  part,  and 
any  consequent  pecuniary  loss  from  such 
disability;  and  If  the  jury  should  find 
that  the  defendant,  in  respect  to  the 
wrongs  and  injuries  complained  of,  was 
guilty  of  gross  negligence,  they  may  give 
such  damages  as  from  the  evidence  in 
the  exercise  of  a  sound  discretion  they  may 
believe  the  plaintiff  is  entitled^  to  as  cora- 
pensatton  for  such  wrongs  and  Injuries, 
not  exceeding  $2.5,000."  To  tbe  giving  ot 
each  of  which  instructions  the  defendnat 
by  its  counsel  objected,  which  objection 
was  overruled  by  the  court.  The  defend- 
ant then  asked  the  conrt  to  instruct  tbe 
jury  that,  "upon  al)  tbe  evidence  wbich 
had  been  introduced  in  the  case,  the  jury 
should  find  for  the  defendant,"  to  the  giv- 
ing of  which  instruction  the  plaintiff  ob- 
jected, and  the  court  sustained  said  objec- 
tion. The  defendant  also  asked  the  court 
to  give  the  following  instructions,  num- 
bered 2  and  11,  to  the  jury,  to-wit:  (2) 
"A  pej-son  who' enters  a  perilous  employ- 
ment, such  as  working  upon  or  near  the 
tracks  of  a  railroad  company,  assumes  aJI 
ordinary  risks  attending  tbe  emjdoyment, 
and  if  he  is  Injured  by  reason  of  such  ordi- 
nary risks  he  cannot  recover  from  his  em- 
plo.ver  damages  for  the  injury."  (11)  "It 
the  jury  believe  from  the  evidence  that  tbe 
said  John  Untried  executed  the  paper  in- 
troduced in  evidence  dated  June  20,  1884, 
by  placing  bis  mark  thereto,  and  if  they 
further  believe  that  the  said  John  Untried 
did  not  understand  the  contents  ot  the 
said  paper,  and  could  not  read  the  same 
because  he  did  not  understand  the  English 
language,  and  if  they  further  believe  that 
nothing  was  done  by  any  one  connected 
with  the  defendant  company  or  with  the 
relief  association  to  prevent  the  said  John 
Untried  from  having  tbe  said  paper  trans- 
lated to  him,  or  from  otherwise  becoming 
acquainted  with  the  contents  ot  the  same, 
then  it  was  the  duty  of  the  said  John  Un- 
tried to  take  proper  precautions  himself, 
and  of  his  own  motion,  to  have  such 
paper  translated  or  explained  to  him; 
and,  if  he  chose  to  sign  the  same  without 
taking  such  precautions,  be  did  so  at  bis 
own  peril, and musttaketbe consequences, 
and  be  bound  by  the  paper. "  To  tbe  giv- 
ing of  each  of  these  Instructions  the  plain- 
tiff objected,  and  the  court  sustained  the 
said  objections,  and  refused  to  give  said 
instructions  In  that  form,  but  afterwards 
gave  them,  with  modifications,  in  tbe  fol- 
lowing language:    (2)  "A  oerson  entering 
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a  perOooa  employment,  such  as  laboring 
on  or  near  the  tracks  of  a  railroad  com- 
pany, himself  asBumes  all  the  ordinary 
and  oBual  risks  attending  the  employ- 
ment,  and.  It  he  is  injured  )>y  reason  of 
soch  ordinary  risks,  he  cannot  recover 
from  his  employer  damages  for  the  injury, 
bat  he  does  not  assume  the  risk  of  negli- 
gence on  the  part  ol  his  employer."  (11) 
"It  the  Jury  believe  from  the  evidence  that 
the  said  John  Untried  executed  the  paper 
Introduced  in  evidence  dated  June  20, 1SH4, 
by  placing  his  mark  thereto,  and  if  they 
farther  believe  that  the  said  John  Untried 
did  not  understand  the  contents  of  the 
said  paper,  and  could  not  read  the  same 
because  he  did  not  understand  the  English 
language,  and  if  they  further  believe  that 
nothing  was  dune  by  any  person  con- 
nected with  the  defendant  company  or 
with  the  relief  association  to  prevent  the 
said  John  Untried  from  having  the  said 
paper  translated  to  him.  or  from  other- 
wise becoming  acquainted  with  the  con- 
tents of  the  same,  then  it  was  the  duty  of 
the  said  John  Untried  to  take  the  prt)per 
precautions  himself,  and  of  his  own  mo- 
tion, to  have  such  paper  translated  or  ex- 
plained to  him;  and,  if  he  chose  to  sign 
the  same  without  taking  such  precau- 
tions, he  did  so  at  his  own  peril,  and  must 
take  the  conseqnences,  and  be  bound  by 
the  paper,  unless  the  j'jry  believe  he 
was  induced  to  place  his  mark  on  said 
paper  by  misrepresentations  frauilulently 
made. "  To  which  niociiflcatlons  of  said 
instructions  the  defendant  objected,  and 
the  court  ovsrruled  said  objections;  to  all 
of  which  rulings  the  defendant  by  its  coun- 
sel excepted,  and  applied  for  and  obtained 
a  writ  of  error  to  this  court. 

The  first  error  relied  on  by  the  plaintiff 
is  the  action  of  the  court  in  overruling  its 
demurrer  to  the  plaintiff's  amended  decla- 
ration. Itis earnestly  contended  by  counsel 
for  the  defendant  that  the  demurrer  should 
have  been  sustained  to  the  second  count  of 
said  amended  declaration.  This  demurrer 
to  said  amended  declaration  presents  for 
consideration  the  question  as  to  whether 
an  employe  engaged  as  a  carpenter  in  re- 
pairing cars  for  a  railroad  company 
should  be  regarded  as  a  fellow-servant 
with  the  engineer  of  a  locomotive  belong- 
ing to  the  same  railroad  company,  who  is 
engaged  in  driving  cars  upon  the  railroad 
of  said  company,  and  it  seems  to  me  that 
this  is  the  first  question  to  be  determined. 
In  the  case  of  Cooper  v.  Railroad  Co. ,'24 
W.  Va.  38,  this  court  held  that  a  brake- 
man  employed  on  one  of  the  freight  trains 
of  a  railroad  company,  and  an  InHpector 
or  master  mechanic  charged  with  the  duty 
of  keeping  such  machinery,  cars,  and  ap- 
pliances in  repair,  cannot  be  regarded  as 
fellow-servants  in  such  a  sense  as  to  pre- 
vent the  brakeman  from  recovering  of  the 
company  for  an  injury  sustained  by  him 
because  of  the  negligence  of  such  inspector 
or   master   mechanic.    In  this   case,  the 

glaintitf's  Intestate,  William  Patten,  lost 
is  life  by  reason  of  a  hand-hold  on  oue  of 
the  freight-cars  giving  way  while  he  was 
climbing  onto  the  car  in  performance  of 
Ills  duty  as  such  brakeman,  by  reason  of 
which  he  was  precipitated  to  the  track,  and 
lost  his  life.    There  can  be  no  question 


that  it  is  an  imperative  doty  of  the  rail- 
road'company  to  keep  Its  machmery  and 
appliances  in  order  so  as  not,  by  want  of 
proper  care,  to  endanger  the  Uves  of  Its 
employes;  and  In  doing  so  it  is  necessary 
to  intrust  the  Inspection  of  such  matters 
to  a  master  mechanic  who  supervises  and 
Is  responsible  for  that  department,  and 
who  must  be  considered  as  standing  in 
the  place  of  the  railroad  company  itself, 
and  it  would  not  be  proper  to  regard  him 
as  a  fellow-servant  with  a  person  holding 
the  position  of  brakeman  on  a  train.  Korer 
on  Railroads  (volume  2,  p.  832)  says:  "It 
Is  well  settled  that  a  corporation  cannot 
act  personally;  that  it  requires  some  per- 
son to  superintend  structures,  purchase 
and  control  cars,  employ  an^  discharge 
men,  and  provide  all  the  needful  appli- 
ances. This  can  only  be  done  by  agents. 
When  the  directors  themselves  act  as  such 
agents,  they,  as  the  executive  head,  repre- 
sent the  corporation.  When  they  devolve 
those  duties  of  executive  head  in  reference 
to  any  portion  of  their  duties  upon  some 
one  else  appointed  to  perform  them,  then 
such  appointee  in  that  particular  matter, 
equally  as  much  so  as  if  done  by  them- 
selves, represents  the  corporation,  and  al- 
though in  doling  so  he  may  be  and  is  a 
servant  of  the  corporation,  inasmuch  as 
he  serves  it,  yet  he  is  not  in  these  respects 
a  fellow-servant,  co-laborer,  or  co-employe 
in  the  common  acceptation  of  the  term,  al- 
though he  may  labor  with  and  like  others 
who  are  to  each  other  co-laborers.  In 
this  respect,  he  1h  head,~he  is  master." 
The  mastermechanic  spoken  of  in  the  case 
of  Cooper  v.  Railroad  Co..  supra,  must  be 
regarded  as  the  a/£er  e^o  of  the  railroad 
company,  he  having  the  charge  and  su- 
perintendence of  that  department ;  and  it 
follows  that  he  could  not  be  regarded  as 
a  fellow-servant  of  the  brakeman  who  was 
injured  by  thedefective  hand-hold.  Again, 
Rorer  on  Railroads  (volume  2,  p.  830) 
says:  "And  it  does  not  matter  to  the 
contrary  that  the  servants  are  employed 
in  different  departments  or  duties,  if  the 
employment  be  in  the  same  business  en- 
terprise, and  by  the  same  master.  Thus 
it  is  expressly  holden  that  tlie  duties  of  a 
switchman  and  engineeron  thesame  road, 
though  different  and  independent  of  each 
other,  and  discharged  necessarily  by  per- 
sons having  no  control  over  each  other, 
or  one  over  the  other,  are  ot  such  char- 
acter as  to  come  within  the  rule  of  law 
which  prevents  a  recovery  against  their 
common  master  or  employer  for  an  injury 
received  b.y  either  from  the  negligence  or 
want  of  care  of  the  other,  when  the  road 
Is  being  operated  and  exclusively  con- 
trolled by  such  employer. "  Again,  under 
the  head  of  "Fellow-Servants,"  we  find 
that  Wood,  In  his  work  on  Master  and 
Servant,  (page  809,  §  425,)  says:  "But  tlie 
fact  that  the  servants  were  engaged  in 
separate  and  distinct  branches  of  service 
does  not  render  the  master  liable;  all  who 
are  engaged  in  the  same  common  service, 
from  the  highest  to  the  lowest,  and  who 
are  subject  to  the  same  general  control, 
are  fellow-servants  within  the  rule;"  and 
Shearman  &RedfieId,  on  the  Law  of  Negli- 
gence, (section  224.)  under  the  title  of 
"Who  are  Fellow-Servants?"  says:  "We 
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low  approach  a  qu'estlun  which  has  given 
rlue  to  irreconcilahle  differences  of  opinion, 
and  upon  which  the  cases  must  be  mar- 
shaled in  divei%ent  lines,  who  are  fellow- 
servants?  To  a  certain  extent  all  the 
cases  agree  and  all  rest  upon  an  Intelli- 
gible principle.  Any  person  in  the  employ- 
ment of  the  same  master,  and  under  his 
control,  whether  his  position  is  equal,  in- 
terior, or  superior  to  that  of  the  injured 
servant,  so  long  as  he  is  not  Intrusted 
with  apowerof  control  over  that  servant. 
Is  a  fellow-servant  with  him.  No  extent 
of  difference  In  their  wages,  social  position, 
or  work  affects  the  relation  of  servants  of 
the  same  master  so  long  as  they  are  em- 
ployed in  one  general  business;"  and  the 
same  author,  in  giving  illuBtratious  of  fel- 
low-servants under  all  rules,  says:  "In 
courts  holding  to  the  more  liberal  Ameri- 
can rule,  a  negligent  locomotive  engineer 
was  held  to  be  a  fellow-servant  in  a  cum- 
mon  employment  with  a  flreiuan  on  the 
same  engine,  ♦  »  •  with  a  car-repairer 
and  cleaners  In  the  railroadyard,  "etc..  Id. 
6  241 ;  citing  Railway  Co.  v.  Harrington,  62 
Tex.  697.  In  that  case  the  husband  of  the 
plaintiff  was  a  car-repairer  In  the  yard  of 
the  company,  and  the  petition  charged 
that  be  was  run  over  and  killed  by  negli- 
gence of  the  engineer  and  persons  In  charge 
of  tbe  engine  withont  thefaalt  of  Harring- 
ton. On  demurrer  to  the  petition  It  wew 
held  that  the  petition  was  sufficient,  and 
the  demurrer  was  overruled;  but,  upon 
appeal  to  tbe  supreme  court,  it  was  held 
that,  "where  two  servants  are  employed 
by  the  same  master,  labor  under  the  same 
control,  derive  their  authority  and  receive 
tbeircompensatlon  from  acommon  source, 
and  are  engaged  in  tbe  same  busluess, 
though  In  different  departments  of  the 
common  service,  they  are  fellow -servan  ts ;  "* 
citing  Dallas  v.  Hallway,  61  Tex.  196.  And 
In  the  rase  of  Clark  v.  Railroad  Co.,  28Minn. 
128,  9  N.  W.  Rep.  581,  it  appears  that  one 
J.  S.  Clark  was  car-repairer,  and  was 
killed  by  a  projecting  roof  or  awning  pro- 
jecting over  the  side  track,  while  he  was 
engaged  In  the  service  of  the  company  In 
moving  frelght>cars.  It  w6»  held,  among 
other  things,  that  "it  a  servant  enters  into 
an  employment  involving  dangers  of  per- 
sonal injury  which  the  master  migbt  have 
avoided,  he  takes  upon  himself  tbe  risk  of 
all  the  hazards  incident  to  the  employ- 
ment, the  existence  and  nature  of  which 
were  known  to  him  when  he  entered  the 
service,  and  whxh  he  had  no  reason  to  ex- 
pect would  be  obviated  or  removed. "  In 
the  case  of  Railroad  Co.  v.  Murphy,  5S  III. 
S36,  in  appears  that  James  Murphy,  a  car- 
repairer,  was  killed  while  at  work  in  the 
company's  yard.  "  He  and  a  fellow-work- 
man had  been  engaged  In  'jaubing  up' 
and  repairing  a  car  in  a  freight  train,  and, 
having  finished  his  work,  had  started  for 
the  shop  where  they  kept  their  tools,  when, 
in  passing  down  between  the  rails  of  the 
main  track,  he  was  overtaken  and  struck 
by  a  switch-engine,  and  so  injured  that  he 
soon  after  died ; "  and,  upon  a  suit  brought 
to  recover  damages  for  wrongfully  caus- 
ing bis  death,  it  was  held  that,  "under  the 
circumstances,  the  deceased  and  the  engi- 
neer managing  the  engine  through  whose 
negligence  be  received   tbe  injury,  which 


caused  his  death  were  tellow-fiervajits  in 
such  a  sense  as  to  subject  them  to  tfaa 
operation   ot    the   well-established    rule, 
which  refuses  a  remedy  against  a  eommoB 
master  in  favor  of  one  employe  who  re- 
ceives an  Injury  through  tbe  carelesaneaa 
of  another,  while  In  the  same  line  otiaty ; " 
and  the  court  further  said  that,  "while  ft 
is   not   easy    to   define   who   are  to    tie 
considered  fellow-servants  in  the  sense  of 
the  general  rule,  which  exempts  the  com- 
mon master  from  liability  for  injuries  re- 
ceived by  one  employe  through  tbe  care- 
lessness of  anotber  while  in  the  same  line 
of  duty,  with  such  perfect  accuracy  that 
doubtful  cases  will  not  occur,"  yet    tbe 
court  approved  of  the  following  instruc- 
tion, asked  by  the    defendant:     "If   tbe 
Jury  believe  from  the  evidence  that  both 
tbe  deceased  and  tbe  engine-driver,  at  tbe 
time  the  deceased  was  Injured,  were  In  the 
employment  of  tbe  railroad  company,  and 
that  their  ordinary  occupations  In  each 
service  bore  such  relations  to  each  otbor 
that  the  careless  or  negllgreut  conduct  of 
the  engine-driver  endangered    the  safety 
of  the  deceased,  then  such  danger  mtsm  in- 
cident to  the  employment  of  the  deceased, 
and  the  plaintiff  could  not  recover  In  that 
case;"  and  thecourtfurtberheld  that"The 
tact  that  while  tbe  engine-driver  received 
his  orders  from  the  yard-master,  while  tbe 
deceased  received  his  from  the  foreman  ot 
the  repair  gang,  could  not  be  considered 
as  material,  they  were  still   the  fellow 
servants  ot  a  common  master,  working  in 
the  same  place  to  subserve  the  same  inter- 
ests, and  with  their  occnpations  so  related 
to  each  other  that  the  safety  of  tbe  de- 
ceased necessarily  depended  to  a  greater 
or  less  extent  upon  the  care  of  the  engine- 
driver. "    Again,  in  Valtes  v.  Railway  Co., 
86  III.  500,  a  case  which  Is  regarded  as  pre^ 
cidPly  In  point,  the  court  held  that, "  where 
a  servant  of  a  railway  company  sustained 
personal  Injury  while  engaged  in  repairing 
cars  through  the  negligence  of  a  t^low- 
servant,  a  driver  of  a  switch-engine,  in 
mistaking  a  slg^ial  while  pushing  cars,  it 
was  held  that  the  plaintiff  could  not  re- 
cover against  the  company,  the  common 
master,  he  and  the  fellow-servant  being  in 
the  same  line  of  employment. "    See,  also, 
Patt.  Ky.  Ace.  Law,  368.    In  the  case  of 
Madden  y.  Railway  Co.,  28  W.  Va.  618. 
Sntder,  J.,ln  delivering  the  opinion  oi  the 
conrt,  after  citing  numerous  authorities, 
says:  "Tbe  rule  deducted  from  these  prin- 
ciples and  authorities  would  seem   to  be 
that  two  servants  of  the  same  master  are 
not  fellow-servants  when  one  acts  in  a 
superior  capacity  to  the  other  in  regard  to 
some  duty  due  from  tbe  master,  and  the 
roaster  is  liable  for  any  Injuries  to  the  sub- 
ordinate caused  by  the  carelessness  or  neg- 
ligence of  the  superior.    At  one  time  It  was 
held  that,  to  make  the  master  responsible, 
he  must  have  Intrusted  this  superior  serv- 
ant with  the  actual  control  ot  all  his  busi- 
ness,— made  him  niter  ego.    It  was  subse- 
quently held  that  this  superior  servant 
must  have  powerto  employ  and  discharge 
the  interior  servant;  but  now  it  seems  to 
be  considered  sufficient  that  the  interior 
servant  Is  under  the  control  and  snbject  to 
the  order  ot  the  superior  servant. "    Now, 
from  these  authorities,  we  cau  but  con- 
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dade  that  John  Untried,  the  defendant  In 
error,  and  the  enKineer  upon  the  moving 
train  by  which  he  was  injured,  weretellow- 
aervants.  The  eoKlneer  was  in  no  manner 
his  superior  officer,  and  it  is  not  alleged  in 
the  declaration  that  be  had  any  right  to 
command  or  control  him.  They  were 
-worlclng  for  a  common  master,  and,  al- 
tbuugli  workinK  in  different  capacities 
and  onder  different  foremen,  we  have 
Been  by  the  authorities  cited  that  they 
must  be  regarded  as  fellow-servants. 

Iteferrlng  to  the  second  count  in  plaln- 
tlO's  declaration,  we  find  that  the  mate- 
rial allegations  or  averments  on  which  he 
relies  are  that  the  defendant  was  pos- 
sessed of  and  using  and  operating  a  rail- 
road from  Its  bridge  over  Wheeling  creek 
to  tbe  sonthern  boundary  of  Ohio  county, 
and  was  possessed  of  a  sidetrack  between 
said  two  points  running  from  said  rail- 
road to  its  machine  or  repair  shops,  and 
of  a  truck  and  certain  railroad  cars  then 
standing  on  said  side  track,  and  was  also 
possessed  of  a  locnmotiveengineand  train 
of  cars  attached  thereto,  which  were  then 
under  the  care  and  management  of  certain 
servants  of  the  defendant,  who  were  then 
driving  the  same  along  tbe  said  railroad 
to  and  ui)on  safd  side  track ;  that  plaintiff 
was  a  carpenter  in  the  employ  of  the  de- 
fendant to  do  carpentt^r  work  about  said 
machine-shop  In  the  repair  of  trucks  and 
machinery,  under  the  direction  of  thb  fore- 
man or  said  shop,  who  was  an  officer  of  the 
defendant,  and  plaintiff's  superior  officer; 
thnt  he  was  directed  by  said  foreman  to 
do  some  work  on  said  truck,  but  that 
be  did  not  know  at  or  before  that  time, 
nor  was  be  informed  by  tbe  defendant,  or 
any  one  for  it,  that  locomotive  engines  or 
trains  were  ever  run  by  tbe  defendant  or 
operated  on  said  side  track  in  the  neigh- 
borhood of  that  truck  or  other  trucks  on 
said  track  while  they  were  being  repaired, 
and  that  be  bad  no  means,  by  the  exer- 
cise of  reasonable  diligence,  of  knowing 
that  locomotive  engines  and  trains  were 
so  ran  and  operated;  that  after  a  truck 
had  been  placed  on  said  side  track  for  re- 
pair, or  for  other  carpenter  work,  the  de^ 
feudant  had  nut  before  the  time  aforesaid 
operated  or  run  locomotive  engines  or 
trains  upon  said  side  track  in  the  neigh- 
borhood of  the  truck  before  its  repairs 
were  completed,  and  he  had  no  reason  to 
believe  that  any  train  or  locomotive  en- 
gine wonld  be  operated  or  run  on  said 
track  at  the  time  of  tbe  happening  of  the 
injury  complained  of  thereinafter.  Healso 
charges  that  the  officers  and  servants  in 
chargeof  said  locomotlveenglneand  train, 
wlioKo  operation  and  management  caused 
the  injury  complained  of,  were  employed 
in  a  department  of  the  defendant  entirely 
disconnected  and  separated  from  the  ma- 
chine or  repair  shop  in  which  plaintiff  was 
employed,  and  that  the  duties  of  the  said 
officers  and  servants  and  of  the  plaintiff 
were  entirely  dissimilar,  and  in  no  way 
connected,  and  that  while  he  was  perform- 
ing certain  carpenter  work  on  the  truck 
aforesaid,  which  he  bad  been  employed 
to'  do  by  the  defendant,  the  defendant, 
by  its  aervants,  so  carelessly,  improperly, 
and  negligently  drove  and  managed  said 
locomotive  engine  and  train  that,  through 


and  by  the  negligence. and  Improper  con- 
dnct  of  the  defendant,  said  train  struck 
with  great  force  and  violence  against  said 
cars  standing  on  said  aide  track,  which 
cars  were  thereby  driven  with  great  force 
and  violence  against  and  upon  said  truck, 
and  the  plaintiff  was  caught  and  crushed 
between  said  cars  and  said  truck,  and  he 
was  thereby  seriously  injured,  his  left  arm 
broken  in  two  places,  his  shoulder  and 
breast  badly  mashed,  two  fingers  of  hia 
right  hand  destroyed,  his  left  hand  cut 
oft,  and  be  was  confined  three  months  to 
bis  bed,  five  months  In  his  house,  incurred 
largo  medical  bills,  was  permanently  in- 
Jored,  and  rendered  unfit  for  work  forever, 
by  means  whereof  he  was  damaged  f  25,- 
000. 

Now,  as  to  the  allegation  or  averment 
in  said  count  that  be  did  not  know  that 
the  defendant's  locomotive  engine  and 
train  came  in'on  said  side  track  until  the 
repairs  were  complete,  I  do  not  regard  it 
as  material.  If  true,  as  we  are  bound 
to  regard  it  upon  demurrer,  if  the  fa^ts 
are  well  pleaded,  for  tbe  reasons  that  tbe 
coming  in  of  said  train  on  said  track  was 
one  of  tbe  risks  incident  to  the  employ- 
ment in  which  he  was  engaged ;  and  we 
find  in  Patterson  on  Railway  Accident 
Law  (page  343,  §  316)  tbe  author  says: 
"  There  is  no  implied  obligation  upon  tbe 
part  of  the  master  to  indemnify  the  serv- 
ant against  the  ordinary  risks  of  the  serv- 
ice, •  •  •  and  upon  this  principle  tralo 
bands  take  the  risk  of  injury  from  tbe  neg-  ' 
ligent  movement  of  other  trains,  »  •  • 
from  being  struck  by  engines  or  cars  mov- 
ing in  a  railway  yard,  without  notice  or 
unattended;"  also  section  817:  "•  •  • 
Car-repairers,  while  working  beneath  cars 
in  a  railway  yard,  take  tbe  risk  of  injury 
from  tbe  car  being  struck  by  another  car 
when  they  habitually  do  such  work  with 
out  asking  the  car  to  be  protected  by  a 
flag." 

Neither  do  I  regard  it  as  material  that 
said  second  count  charges  that  the  defend- 
ant in  error  was  working  in  a  depart- 
ment of  the  defendant's  works  entirely  dis- 
connected and  separate  from  that  of  the 
servants  who  were  in  charge  of  said  loco- 
motive and  train;  for,  as  we  have  seen, 
that  allegation  may  be  true,  and  yet  they 
must  be  regarded  under  the  law  as  fellow- 
servants.  This  allegation,  however,  may 
be  treated  as  surplusage.  In  some  of  tbe 
states  it  is  held  that.  In  order  that  a  serv- 
ant may  recover  damages  from  the  mas- 
ter forinjuries  committed  by  a  fellow-serv- 
ant, the  negligence  of  the  muster  In  select- 
ing proper  servants  must  be  alleged  in  the 
declaration.  Thus  In  70  Me.  60,  In  tbe  case 
of  Blake  v.  Railroad  Co.,  we  find  that  the 
court  holds:  "It  is  settled  law  that  a 
master  is  not  liable  to  a  servant  for  an  in- 
Jury  resulting  from  the  negligence  o!  a  fel- 
low-servant in  the  same  general  employ- 
ment. •  •  •  The  negligence  of  the  mas- 
ter in  not  selecting  competent  servants, 
being  the  basis  of  bis  liability,  must  be  dis- 
tinctly oetforth  in  the  declaration."  So  in 
SummKrhays  v.  Railway  Co..2CoIo.484,  It 
is  held  that "  an  employer  is  not  liable  to 
one  in  bis  service  for  injuries  occasioned 
by  tbe  negligent  act  of  another  in  the 
same  service,  unless  tbe  latter  was  incom- 
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potent,  nnskillfal,  or  habitually  careless, 
.  and  he  had  knowledi^e  of  the  fact."  See, 
also,  Tyson  ▼.  Railroad  Co.,  61  Ala.  554, 
and  Manafactnring  Co-  v.  MiUican,  87  Ind. 
87,  where  the  same  doctrine  Is  held. 

In  our  state,  however,  the  ruling  Is  dif- 
ferent, and  we  find  in  tbn  case  of  Crlswell 
V.  Railway  Co.,  30  W.  Va.  811,  6  S.  E.  Rep. 
81,  in  which  Thomas  Waldron,  an  em- 
ploye of  the  Pittsburgh,  Cincinnati  & 
St.  Louis  Railway  Company  was  killed 
while  traveling  on  a  hand-car  to  a  point 
wbei-e  he  was  to  work  in  repairing  tlie 
defendant  railroad,  by  the  neglect  of  the 
defendant  In  running  a  train  of  cars 
against  said  hand-car,  four  counts  of  the 
declaration  were  demurred  to,  and  Orebn, 
J.,  in  delivering  the  opinion  of  the  court, 
says:  "The  court  overruled  the  demurrer 
.  t(>  each  of  the  four  last  counts  of  the  dec- 
laration. Nu  defects  In  these  last  four 
counts  were  pointed  out  by  the  defend- 
ant's counsel,  and  we  see  none.  These 
counts  did  nut  state  anyone  of  the  partic- 
ular acts  constituting  the  defendant's 
negligence,  but  only.  In  general  terms, 
that  It  negligently  ran  its  train  of  cars 
over  the  hand-ear  on  which  the  plaintiff's 
intestate.  Its  employe,  was  traveling  law- 
fully, thereby  causing  his  death;  and 
none  of  them  speciflcally  stated  that  the 
plaintiff's  Intestate  was  not  guilty  of  cota- 
tributory  negligence.  In  some  of  the 
states  these  onilMsluns  would  have  been 
held  to  be  defects  in  these  counts,  but  In 
this  state  it  has  been  expressly  decided 
that  such  omlHclons  are  not  defects. "  See 
Hawker  v.  Railroad  Co.,  15  W.  Va.  645; 
Snyder  v.  Railway  Co.,  11  W.  Va.  14. 

Following  tlie  ruling  in  these  cases,  we 
must  hold  that  the  court  below  acted 
properly  In  overruling  the  demurrer  to  the 
amended  declaration,  and  each  count 
thereof.  The  action  of  the  court  below  in 
overrniing  the  defendant's  objection  to 
special  replication  No.  2,  filed  by  plaintiff 
to  the  four  special  pleas  aforesaid  filed  by 
the  defendant,  was  erroneous.  In  said 
special  replication  it  will  be  perceived  be 
says  be  did  not  know,  had  no  means  of 
knowing,  and  was  not  informed  by  said 
McClung,  the  said  defendant,  or  any  one 
for  them,  that  he  was  waiving  or  relin- 
quishing any  right  of  action  or  claim  for 
damages  he  then  had  against  the  defend- 
ant, in  signing  said  receipt  for  f27;  but 
that  said  McClung,  as  the  agent  of  defend- 
ant, represented  to  him  that  sail  writ- 
ing was  merely  a  receipt  for  said  sum  of 
$'27,  and  said  writing  was  so  translated 
to  him  by  said  agents,  and  that  he 
signed  said  writing  by  mistake  as  to  its 
purport,  and  that  it  was  procured  from 
him  by  the  said  defendant  and  its  agents 
by  said  false,  fraudulent,  and  deceitful  rep- 
resentations and  concealments  as  to  the 
contents,  meaning,  and  Intent  of  said  writ- 
ing made  to  him  by  defendant  and  its 
agents.  Said  special  replication,  however, 
does  not  allege  that  the  plaintiff  believed 
tlie  reprenentations  made  to  him  as  afore- 
said by  the  defendant  and  its  agent,  and 
this  we  regard  as  a  material  and  necessary 
averment  which  has  been  omitted  from 
said  special  replication,  and  for  that  rea- 
son the  same  must  be  regarded  as  Insutfi- 
eient.    See  Pennybacker  v.  Laidley,  83  W. 


Va.  624,1  where  it  Is  held  that  "one  of  the 
fundamental  principles  In  regard  to  fraud- 
ulent misrepresentations  la  that  the  false 
statement  must  be  'believed  by  the  party 
to  whom  addressed,  otherwise,  however 
false  or  however  fraudulent  the  Intent, 
the  false  statement  does  not  constitute 
any  ground  for  rescission  of  a  contract ; " 
and,  the  plaintiff  having  witbdawn  his 
general  replication  to  said  pleas,  the  spe- 
cial replication  being  Insufflclent,  they 
would  stand  unreplled  to,  and  the  case 
would  stand  upon  the  plea  ofnot  guilty," 
and  issue  thereon,  and  said  special  pleas 
unreplled  to. 

As  to  the  third  assignment  of  error, 
that  there  waserrorln  swearing  the  jury  to 
try  the  Issue  when  In  fact  a  number  of  Is- 
sues bad  been  made,  there  seems  to  have 
been  no  objection  to  the  manner  in  which 
the  jury  were  sworn  In  the  court  below, 
and  this  court  will  presume  that  the  prop- 
er oath  was  administered  to  them.  It  is 
not  the  practice  to  record  the  oath,  ad- 
ministered by  tbe  cleik  to  the  jury,  and.  in 
the  absence  of  objection,  It  will  be  held 
sufficient,  although  the  record  discloses 
that  the  jury  were  sworn  to  try  the  issue 
joined  when  there  are  two  issues.  This 
question  was  raised  In  the  case  of  Baylor 
V.  Railroad  Co.,  9  W.  Va.  270,  in  which  It 
was  held  that,  "  when  there  are  two  is- 
sues .joined  in  an  action  on  two  several 
pleas,  and  the  jury  is  swora  to  try  the  is- 
sue, but  they  find  a  verdict  responsive  to 
both  issues,  tbe  misprision  of  charging 
tbe  jury  to  try  the  iKSue  is  immaterial.  " 

Tbe  fourth  error  assigned  and  relied  up- 
on by  tbe  defendant  is  that  tbe  court  of- 
fered tbe  plaintiff  an  election  as  to  the 
amount  of  tbe  verdict)  or  judgment,  and 
in  inquiring  before  rendering  its  judgment 
wbethcr  the  plalutiff  was  Ratisfled  to  take 
the  amount  proposed,  to-wlt,  93,500,  in- 
stead of  f7,00U,  tbe  amount  found  by  the 
jury,  and,  the  plaintiff  having  elected  to 
take  f3,5U0,  in  refuxiug  to  set  aside  tbe 
verdict.  This  question  was  before  this 
court  in  the  case  of  Vihai  v.  Core,  18  W. 
Va.  1.  Ohken,  J.,ln  delivering  the  opinion 
of  the  court  in  that  case.  In  speaking  of 
this  practice,  says:  "There  has  been  in 
such  cases  some  diversity  of  practice  In 
the  different  states.  The  correct  rule  on 
this  subject  is,  I  think,  laid  down  in  Nudd 
v.  Wells,  11  Wis.  415.  Tbe  court  in  that 
case  says:  'It  Is  evident  that  tbe  Jury  In 
this  case  found  a  verdict  much  larger  tban 
the  plaintiff  was  entitled  to  by  any  legal 
rule  of  damages;  but  if  tbe  excess  was 
clearly  ascertainable,  and  tlie  proper 
amount  of  damages  might  be  readily  fixed 
by  the  application  of  a  settled  rule  of  law 
to  the  evidence,  perhaps  the  practice 
adopted  by  the  court  below  of  allowing 
the  plaintiff  to  remit  tbe  excess,  and  then 
refusing  a  new  trial,  would  be  proper. 
The  practice  of  remitting,  when  the  Illegal 
part  is  clearly  distinguishable  from  tbe 
rest,  and  may  be  ascertained  by  the  court 
witboutassumingthe  functions  of  tbejury 
and  substituting  its  judgment  for  theirs, 
is  well  settled.  Thus,  when  a  verdict  al- 
lows Interest  when  It  exceeds  tbe  amount 
claimed,  or  in  any  other  case,  when  that 
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which  ooffht  not  to  stand  is  clearly  ascer- 
tatljed,  the  remittal  may  be  allo^ced.  But 
It  ooght  not  to  be  carried  so  far  as  to  al- 
low the  court,  when  the  ]ury  has  obvious- 
ly mistaken  the  law  ur  the  evidence,  and 
rendered  a  verdict  which  ought  not  to 
stand,  to  substitute  its  own  judKment  for 
theirs,  and, afterdeterininlng  apun  the  evi- 
dence what  amount  ought  to  be  allowed, 
permit  the  plaintiff  to  remit  the  excess, 
and  then  refuse  a  new  trial.  There  are 
authorities  that  would  sustain  even  this, 
as  Collins  v.  Kailroad  Co.,  12  Barb.  492, 
and  Clapp  v.  Railroad  Co..  19  Barb.  461. 
But  we  are  unable  to  see  how  such  a  prac- 
tice can  be  sustained  in  such  cases  as  those 
were,  without  doing  the  very  thing  which 
they  propose  not  to  do,  that  Is,  allow 
the  court  to  substitute  Its  own  verdict  for 
a  wrong  verdict  of  the  jury,  and,  on  the 
plaintiff's  accepting  that,  refusing  a  new 
trial. '"  Judge  Green  further  says:  "In 
some  states  the  court  of  appeals  havegone 
so  far  as'  to  reverse  cases  of  this  descrip- 
tion, unless  the  plaintiff  in  the  court  be- 
low would  accept,  in  lieu  of  the  judgment 
rendered  below,  an  amount  apparently 
fixed  arbitrarily  by  the  court  of  appeals, 
and  on  his  soduing  the  judgment  has  been 
attirmed.  But  thesi*  ducisiuns  seem  to  me 
to  be  obviously  not  in  accord  with  the 
practice -botli  in  this  state  and  in  Virginia 
to  avoid  most  carefully  the  encroachment 
by  the  court  on  the  province  ofthejurj. 
As  touching  this  subject,  see  McKae  t. 
Wi>od8,  2  Wash.  (Va.)  SO.  The  court  in 
Nudd  V.  Wells,  11  Wis.  415,  above  quoted, 
lays  down  the  principle  much  more  In  ac- 
cord with  the  general  views  of  the  courts 
of  Virginia  and  West  Virginia.  I  am  there- 
fore of  opinion  that  the  circuit  court  in 
no  suit  for  a  malicious  prosecution.  If  It 
deem  the  damages  awarded  by  the  jury 
were  so  enormous  as  to  furnish  evidence  of 
prejudice,  partiality,  pascion, or  corruption 
on  the  part  of  the  jury,  should  refuse  to 
grant  a  new  trial  If  the  plaintiff  would  re- 
mit so  much  of  the  verdict  as  In  the  opin- 
ion of  the  court  exceeded  what  was  just. 
If  the  damages  assessed  by  the  jury  wei-e 
so  enormous  as  to  furnish  such  evidence 
of  impnipriety  on  the  part  of  the  jury,  the 
defendant  Is  entitled  to  have  the  verdict 
set  aside,  and  cannot  be  compelled,  In  lieu 
of  the  verdict  of  a  new  and  fair  jury,  to 
accept  the  judgment  of  the  cojirt."  Fol- 
lowing the  ruling  in  this  decision,  we  can 
but  conclude  that  the  court  below  com- 
mitted an  error  in  allowing  the  plaintiff 
to  elect  to  take  a  less  sum  than  that 
found  by  the  verdict  of  the  jury,  and  ren- 
dering a  judgment  f or  s  Id  less  amount, 
when  there  was  no  datu  before  the  court 
by  which  said  smaller  amount  could  be  as- 
certained, but  which  was  fixed,  so  far  as 
appears,  arbitrarily  by  the  court,  and  in- 
stead of  so  doing  thecourtshould  have  set 
asidetbe  verdict,  and  awarded  a  new  trial. 
What  has  been  said  might  conclude  this 
case,  but,  as  the  case  may  go  again  before 
8  Jury  upon  different  pleadings,  It  Is  per- 
haps necessary  to  Indicate  our  opinion  In 
regard  to  some  other  questions  raised  dur- 
ing the  trial.  The  court  erred  in  giving 
the  instructions  asked  for  by  the  plalntltf 
which  are  hereinbefore  set  forth,  because 
they  were  not  based  upon  any  evidence  in 


the  cause  tending  to  show  that  thedefenS- 
ant  was  negligent  In  providing  reasonable 
rules  and  regulations  governing  the  men 
working  at  the  point  where  the  plain titt 
was  injured,  or  that  it  did  not  provide 
soch  rules  and  regulations  governing  the 
engineers,  engines,  and  those  running 
tbem,*in  approaching  the  point  aforesaid, 
and  the  instruction  for  tills  reason  was 
calculated  to  mislead  the  Jury.  That  por- 
tion of  the  instruction  In  reference  to  the 
n^lease  obtained  from  plaintiff  by  false  rep- 
resentations has  been  disposed  of  by  what 
has  been  said  in  referencetothespecial  rep- 
lication, and  what  is  therein  said  In  re- 
gard to  the  amount  of  damages  the  plain- 
tiff was  entitled  to  recover  has  been  dis- 
posed of  In  passing  upon  the  action  of  the 
court  in  refusing  to  exclude  the  evidence  of 
plaintiff.  I  can  see  no  error  In  the  Instruc- 
tions Nos.  2  and  11  asKed  for  by  thedefend- 
ant,  nor  In  said  Instructions  2  and  11  as 
modified  by  thecourt,  unless  theconcluding 
words  of  the  first  Instruction,  "about  the 
same  business, "  might  be  understood  to 
confine  the  risk  which  the  employe  as- 
sumes to  persons  engaged  In  the  same  de- 
partment; for,  as  we  have  heretofore  stat- 
ed, the  master  Is  not  liable  fordamages  to 
a  servant  occaslcmed  by  the  negligence  of. 
a  fellow-servant,  although  be  may  not  be 
in  the  same  department,  unless  It  Is  prop- 
erly pleaded  and  proven  that  the  master 
was  negligent  In  the  selection  of  the  serv- 
ant who  was  the  cause  of  the  injury,  and 
by  reason  of  such  negligence  In  the  roas- 
ter such  Incompetent  or  negligent  servant 
was  employed.  As  we  have  seen,  the  en- 
gineer, who  was  In  charge  of  the  engine 
and  of  the  train  that  caused  the  injury  to 
the  plaintiff,  washlsfellow-servant,and  by 
the  finding  of  the  jury.  In  response  to  the 
fourth  interrogatory  propounded  to  them, 
the  negligence  of  the  said  engineer  was  the 
sole  cause  of  the  plaintiff's  injury.  We 
must  conclude,  therefore,  under  the  au- 
thorities above  quoted  in  reference  to  In- 
juries received  by  one  servant  from  his  fel- 
low-servant, that  the  defendant  was  not 
liable  to  damages  for  the  injury  com- 
plained of.  For  these  reasons  the  judg- 
ment should  be  reversed,  the  verdict  set 
aside,  and  the  case  remanded  to  the  circuit 
court  of  Ohio  county  for  further  proceed- 
ings to  be  had  therein,  and  the  defendant 
in  error  must  pay  the  costs  of  this  yivit  oT 
error. 

Shannon,  J.,  concurred.  Lucas,  P.,  con- 
curred In  syllabus  and  conclusion,  but  dis- 
sented from  so  much  of  the  opinion  as 
does  not  relate  to  the  point  stated  in  the 
syllabus.    Holt.  J.,  absent. 


(34  W.  Va.  252) 

KcHN  V.  Brownfield. 

(Supreme  Court  of  Appeaia  of  We»t  Virginia. 
Dec.  8,  1890.) 

Ahexdkbnt  of  Plbadinos— Malpractiob— Lijiit- 
ATiosf  OF  Actions. 
1.  In  case  of  variance  between  allegation  and 
evidence  appearing  on  trial  of  an  action  at  law, 
sach  amendments  of  pleadings  should  be  allowed 
as  tend  to  promote  the  fair  trial  of  the  matter  in 
controversy  on  which  the  action  was  originally 
really  based,  provided  such  amendments  do  not 
introdnoe  a  new  substantive  cause  of  action  dif 
ferent  ^m  that  declared  upon,  and  diflerent  from 
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that  wbtch  the  party  Intended  to  declare  upon 
when  he  brooght  his  suit.  Amendments  are  not 
to  be  allowed  which  are  Inconsistent  with  the 
nature  of  the  pleadings  or  change  the  cause  of 
action.  Alleoations  maj  be  changed  and  others 
added,  provided  the  identity  of  the  cause  of  ac- 
tion is  jpreserred. 

8.  When  an  amendment  to  a  declaration  Is 
properly  allowed^  according  to  the  rule  above 
stated,  so  far  as  regards  the  statute  of  limitation, 
it  will  have  the  same  effect  as  if  it  had  been  orig- 
inally filed  in  the  amended  form  at  the  commence- 
ment of  the  suit,  and  a  cause  not  then  barred  will 
not  be  treated  as  barred  at  the  time  of  the  amend- 
ment by  reason  of  such  amendment.  Lamb  v. 
Cecil,  S8  W.  Va.  653. 

8.  {There  a  physician  or  surgeon  is  employed 
to  treat  a  patient  without  any  express  special 
contract  defining  the  fibaraoter  and  extent  of  his 
doty  and  undertaking,  either  an  action  of  eu- 
tumptU  or  case  maybe  maintained  for  the  breach 
of  the  implied  obligation  arising  from  such  em- 
I'loyment  caused  by  unskillful,  negligent,  and  im- 
pi  )per  treatment  of  the  patient 

•L  In  such  action  for  such  cause,  whether  as- 
«ump«it  or  case,  one  year  is  the  period  which  ia 
applloab.e  under  the  statute  of  limitation. 
(SyUabu*  by  the  Court.) 

Error  to  ciir.ult  court,  Marion  county. 

John  Basse!  and  U.  B.  Linn,  for  plain- 
tiff in  error.  A.  F.  Hnytuond  and  V.  N. 
Araett,  for  defendant  In  error. 

Bbannon,  J.  This  was  an  action  of  as- 
avmpstt  in  the  circuit  court  of  Marion 
county,  by  John  Kuhn,  resulting  in  a  judg- 
ment of  nil  capiat  tor  the  defendant,  J.  H. 
Brownfleld,  to  which  plalntitt  has  taken 
this  writ  of  error.  The  appellant's  first 
assignment  o(  error  is  in  the  allowance  of 
pleas  1  and  4.  We  will  examine  this  qaes- 
tion.  The  declaration  alleged  that  plain- 
tiff had  been  wounded  and  hurt,  and  that 
his  hip  Joint  had  been  dislocated;  and 
that  the  defendant  represented  and  held 
himself  out  to  be  a  surgeon,  skillful,  care- 
ful, and  competent  to  treat  and  cure  dis- 
locations, and  that  the  plaintiff  retained 
and  employed  the  defendant  in  the  way  of 
bis  business  as  physician  and  surgeon  to 
examine  and  treat  his  Injury,  bruise,  and 
dislocation,  and  to  reduce  such  disloca- 
tion, and  set  the  bones  of  his  hip  Joint, 
and  to  cure  and  relieve  such  bruise, 
injury,  and  dislocation:  and  that.  In  con- 
sideration thereof,  and  of  certain  reward 
to  be  paid  by  the  plaintiff  to  the  defend- 
ant, the  defendant  undertook  and  'faith- 
fully promised  the  plaintiff  that  he  would 
examine  and  surgically  treat  said  bruise. 
Injury,  and  dislocation,  and  reduce  the 
dislocation  and  set  the  bones  of  said  joint 
in  a  skillful,  careful,  and  proper  manner, 
and  cure  the  injury;  and  that  the  plaintiff 
submitted  himself  to  the  treatment  uf  de- 
fendant; and  that  the  defendant,  not  re- 
garding his  promise  and  undertaking,  but 
contriving  and  intending  to  Injure  the 
plaintiff,  did  not  treat  the  plaintiff  in  a 
skillful. careful,  or  proper  manner,  and  did 
not  use,  exercise,  or  apply  surgical  or  med- 
ical skill  in  and  about  the  treatment  or 
cure  of  said  injury  and  dislocation,  and 
about  the  reduction  of  said  dislocation  or 
setting  the  bones  of  the  hip  Joint,  and  did 
not  reduce  the  dislocation,  nor  set  nor  ad- 
Just  the  bones  of  the  hip  joint,  as  in  the 
exercise  of  proper  skill  and  care  he  ought 
to  have  done,  but  wholly  neglected  so  to 
Ao,  and,  on  the  contrary,  so  unsklllfully, 


carelessly,  negligently,  and  improperly  ex- 
amined and  treated  said  injury  and  (Usio- 
cation  "that  by  and  through  the  mere 
unskillfulness,  carelessness,  and  improper 
conduct  of  the  said  defendant"  the  said 
hip  joint  remained  stilt  dislocated  and  out 
of  joint,  and  must  so  continue  during  the 
life  of  the  plaintiff,  and  that  the  plaintiff, 
merely  hy  reason  of  such  carelessness,  un- 
skillfulness, and  negligence  of  the  defend- 
ant, remained  hurt,  lamed,  and  decrepit, 
and  would  so  contlnun  lame  and  InQrm, 
and  unable  to  use  his  leg  and  unable  to 
perform  his  accustomed  labor.  Dpon  a 
trial  before  a  jury  the  defendant  moved 
the  court  to  exclude  the  plaintiff's  evi- 
dence because  It  did  not  sustain  the  allega- 
tions of  the  declaration,  but  was  variant 
therefrom,  and  then  the  court  allowed  the 
plaintiff  to  amend  his  declaration  by  strik- 
ing out  the  words  "reduce  and  cure,"  and 
the  words  "and  cure,"  and  the  words 
"and  to  reduce  the  said  dislocation  and 
adjust  and  set  the  bones,  and  to  cure  and 
relieve  the  said  bruise.  Injury,  and  disloca- 
tion," and  ths  words  "and  cure  the  said 
injury,"  and  the  Words  "and  to  have  the 
said  dislocation  reduced  and  made  well 
and  said  injury  cured. "  The  Jury  was  dis- 
charged without  rendering  a  verdict,  on 
motion  of  defendant.  Afterwards  the 
defendant  filed  pleas  1  and  4.  as  follows: 
"No.  1.  The  defendant  says  that  the 
plaintiff  his  said  action  against  him  ought 
not  to  have  and  maintain,  because  the  de- 
fendant says  that  the  supposed  cause  ol 
action  mentioned  and  set  forth  in  the  plain- 
tiff's declaration  In  the  cause  as  amended 
In  court,  by  leave  of  the  court,  to-wlt.  on 
the  19th  day  of  March,  IK8S,dld  not  accrue 
to  the  said  plaintiff  within  oneyear  nex  t  be- 
fore the  day  the  plaintiff  amended  his  said 
declaration  in  this  cause  In  court,  by  leave 
of  the  court,  to-wlt,  the  said  lilth  day  of 
March,  1888;  and  this  thesald  defendant  is 
ready  to  verify.  A.  F.  Haymond  and  U. 
N.  Aknktt,  Atty's  for  Defendant. "  "  Plea 
No.  4.  The  defendant  says  that  the  plain- 
tiff his  said  action  against  him  ought  not 
to  have  and  maintain,  because  the  defend* 
ant  says  that  the  said  plaintiff  did  not 
commence  his  said  action  against  the  said 
defendant  for  the  supposed  cause  of  action 
mentioned  and  set  forth  In  the  plaintiff's 
declaration  In  this  case  within  one  year 
next  before  the  said  supposed  cause  of  ac- 
tion accrued  to  the  said  plaintiff.  And 
this  the  defendant  Is  ready  to  verify.  A. 
F.  Hatmond  and  U.  N.  Aknktt,  Jr., 
Attor'9  for  Defendnnt."  The  plaintiff  de- 
murred to  said  pleas,  and,  his  demurrer 
being  overruled,  and  the  court  having 
offered  leave  to  the  plaintiff  to  file  replica- 
tions to  said  pleas,  and  the  plaintiff  de- 
claring that  he  did  not  desire  to  file  any 
replication  to  them, and  declining  to  make 
up  any  Issue  on  them, the  court  gave  Judg- 
ment for  defendant. 

The  defendant  contends  that  theamend- 
ment  introduced  a  new  cause  of  action, 
and  that  us  to  that  cause  of  action  de- 
clared upon  In  thedeclaratlon  as  amended 
the  statute  of  limitations  did  not  stop  at 
the  commencement  of  the  action,  but  ran 
on  until  the  date  of  the  order  of  amend- 
ment, (Idtbof  March,1888,)  and  that  there- 
fore his  plea  that  action  did  not  accrue 
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within  one  jear  before  that  date  is  good, 
while  the  plaintiff  contends  that  such 
amendment  did  nut  introduce  a  newcauMe 
of  actton,  and  that  the  statute,  notwith- 
Btandiug  such  amendment,  must  be  held 
tu  stup  at  the  date  uf  the  eummuns  cum- 
nienciiiK  the  action,— I6th  of  April.  1K87. 
The  theory  of  the  defendant  to  Buotaln 
his  claim  that  the  amendment  introduces 
a  new  cause  of  action  la  that  the  declara- 
tion, as  It  was  before  the  amendment, 
averred  that  his  undertaking  was  to  cure 
the  Injury  of  the  plaintiff,  which  must  nec- 
essarily be  based  In  law  un  an  express  and 
special  contract  to  cure,  not  simply  one  to 
treat  the  ailment;  that  the  mere  engage- 
ment of  a  surgeon  to  treat  a  patient  car- 
ries with  it  no  Implied  undertaklngtocure, 
and  that  the  language  of  the  declaration 
in  alleging  an  undertaking  to  cure  must 
nec»<HHrily  be  taken  as  based  un  an  ex- 
press, sfiecial  contract  to  cure  the  plain- 
tiff's liurt, — whereas  the  ainendnient  strik- 
ing out  alleKUtions  as  to  cure  leaves  it 
baHefl  on  a  mere  euKagement  to  treat  the 
patient,  which  carries  with  It  rfnly  sn  im- 
plied obligation  to  treat  to  the  best  uf  his 
skill  and  juiluriiient.  It  Is  true  that  a  t>hy- 
siclan  or  surgeon,  without  a  special  con- 
tract for  the  purpose,  never  stipulates 
fur  the  successful  conclusion  of  his  set  vice, 
nor  Ik  he  ever  a  warrantor  or  Insurer,  and 
that  his  implied  contract  with  his  em- 
ployer Is.  that  he  possesses  that  reason- 
able degree  uf  learning,  skill,  and  experi- 
ence wliidi  is  orilinaiily  possessed  by  i)ro- 
lessors  of  the  same  art  or  science;  that, 
be  will  nse  reasonable  and  ordinary  care 
and  dlligciire  in  the  exertion  of  his  skill 
and  the  application  of  "his  knowle<Ige; 
that  he  will  use  his  best  judgmen  t  as  to  tlie 
treatment  of  the  case  intrusted  to  him. 
Leighton  v.  Sargent,  27  N.  H.  4(iU,  59 
Aroer.  Dec.  8W,  and  cases  cited  in  note; 
Patten  v.  Wigein,  51  Me.  694.  81  Anier. 
Dec.  5!>3.  and  note.  But  though  we  be 
compelled  to  view  the  declaration  as  it 
was  before  amendment  as  one  founded 
on  an  express  contract  to  cure.  I  do  not 
think  that  It  Ity  any  means  follows  that 
an  amendment  sochanging  it  that  Itcauie 
to  be  founded  on  the  simple  retention  of 
the  defendant  for  service,  in  treating  Ills 
patient,  carrying  with  It  the  lnii)lied  con- 
tract or  undertaking  to  possess  and  exer- 
cise reasonableskili, and  alleging  negligent 
treatment,  would  introduce  a  new,  dis- 
tinct, and  substantive  cause  of  action. 
Whether  the  contract  for  such  service  be 
express  or  Implied  it  only  manifests  the 
terms  of  engagement,  the  extent  and  nat- 
ure of  the  obligation  of  the  parties,  which, 
however  Important,  under  certain  circum- 
stances and  forcertuin  purposes,  is  not  Im- 
portant for  the  question  In  band,  that  is, 
whether  a  new  and  distinct  cause  of  ac- 
tion is  introduced  by  the  amendment  In 
this  case?  Here  the  question  is  not  exactly 
bow  the  surgeon  was  engaged,  or  what 
duties  he  assumed,  but  it  is  whether  the 
wroof^ful  act  charged  in  the  declaration, 
as  amended,  as  the  cause  of  the  plaintiff's 
damage,  is  a  different  act  from  that  speci- 
fied io  the  declaration  before  amendment. 
Now,  it  seems  to  me  to  be  very  clear  that 
in  the  declaration  as  it  was  before  amend- 
ment and  as  it  is  since  the  amendment,  the 


rraratnen  or  gist  of  the  action,  the  cause 
from  which  the  damage  ensued,  is  the 
malpractice  of  the  defendant,  his  negli- 
gence and  omission  to  exercise  skill.  Judg- 
ment, and  care;  and  that  the  statement 
of  his  undertaking  or  contract  with  the 
plaintiff  is  only  explanatory  of  how  he 
came  to  beengaged,  and  as  raising  a  duty 
on  his  part,  and  is  to  be  treated  as  if  it 
were  Inducement.  Whether  heengaged  by 
special  contract  to  cure,  or  by  Implied  con- 
tract to  use  ordinary  skill,  the  wrongful 
act  charged  against  him,  that  he  treated 
his  patient  unskillfuUy,  carelessly,  negli- 
gently, and  Improperly,  would  be  a  viola- 
tion both  of  such  special  and  implied  un- 
dertakings. It  is  one  Hud  the  same  trans- 
action in  the  declaration  as  it  was  and  as 
it  Is,  and  not  a  distinct,  different  trans- 
action first  heard  of  after  amendment. 
Th^  chanKe  does  not  change  the  furin  of 
action,  for  assnwpslt  ma.v  be  maintained 
aKsinst  a  iihysleian  or  surgeon  upon  his 
implied  undertaking  to  exercise  proper 
skill  arising  from  his  simple  engagement 
as  such,  as  well  as  on  an  express  contract 
to  cure. 

It  is  stated  in  2Wait,  Act.  &  Def.  103. 
that  "case  lies  against  surgeons,  physi- 
clan8,and  apothecaries  fur  improper  treat- 
ment or  want  of  skill  or  care,  though  as- 
siiiuimlt  Is  also  maintainable."  In  Addi- 
son on  Torts,  p.  13,  it  is  stated  that  "a 
tort  may  be  d.ependent  upon  or  independ- 
ent of  contract.  If  a  contract  Iniposc's  a 
legal  duty,  the  neglect  of  that  'duty  is  a 
tort  founded  un  contract;  so  that  an  ac- 
tion ex  coiitrnctu  for  breach  of  contract, 
or  an  action  ez  delicto  for  breach  of 
duty,  may  be  brought,  at  the  option  of  the 
plaintiff. "  In  Burnett  v. Lynch;5  Bam.  & 
C.  60!).  quoted  in  the  text  in  1  Chit.  PI.  152, 
LrrTi.KOA i.K,  J.,  said:  "Where  there  is 
an  express  promise,  and  a  legal  obligation 
results  from  It,  the  plaintiff's  cause  of  ac- 
tion Is  most  accurately  described  in  aa- 
aiiiiipult,  in  which  the  prondse  is  stated  as 
the  Kist  of  the  action.  But  where,  from 
a  given  state  of  facts,  the  law  raised  a 
legal  obligation  to  do  a  particular  thing, 
and  there  is  a  breach  uf  theobligation.  and 
a  consei|uentlal  damage,  there,  though  aa- 
aiitiifislt  may  be  maintainable  upon  a 
promise  implied  by  taw  to  do  such  act, 
still  an  action  on  the  case  Is  the  more 
proper  form  of  action  in  which  the  decla- 
ration states  the  facts  out  of  which  the  le- 
gal obligation  arises,  the  obligation  itself 
the  breach  of  it,  and  the  damage  i-esultlug 
from  that  breach. "  And  In  note  v,  to  1 
Chit.  I'l.  152.  (16th  Anier.  Ed.,)  it  Is  said 
that  where  the  gist  of  the  action  is  a  tort, 
if  it  arises  out  of  a  contract,  the  plaintiff 
ma.r  declare  in  tort  or  contract,  at  his 
election;  and  that  so  much  of  thecontracjt 
must  be  stated  as  is  necessary  to  de8crit)e 
the  wrong,  or  as  qualities  the  nature  and 
character  of  the  wrong.  And  in  1  Wait, 
Act.  &  Def.  1.35,  it  is  laid  down  that  attor- 
neys, surgeons,  and  engineers  undertake 
to  discharge  their  duties  with  a  reason- 
able amount  of  skill,  and  with  integrity, 
and  fur  their  neglect  orunskillfnlness  there 
may  be  an  action  either  in  tort  for  the 
wrong  done  or  for  breacli  of  the  contract, 
at  plaintiff's  election.  Sec  Add.  Torts,  15, 
16.    Section  8,  c.  131,  Code  1887.  provides 
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tbat  "it,  at  tlie  trial  of  any  action,  there 
appear  to  be  a  variance  beiween  the  evi- 
dence and  allegations,  tlie  court  may.  If  in 
its  opinion  Bubstantlal  juatice  will  be 
promoted  thereby,  allow  the  pleadings  to 
be  amended. "  1  concede  that  under  this 
statute  ot  amendment, or  at  commonlaw, 
8'  new  cause  of  action  cannot  be  intro- 
duced. In  the  leading  case  ol  Stevenson  v. 
Mudgett,  10  N.  H.3!i8,the  law  is  laid  down 
tlius:  "Amendments  are  not  allowed 
which  are  incunsistent  with  the  nature  of 
the  pleadings,  or  change  the  cause  of  ac- 
tion. Particular  allegations  may  be 
changed,  and  othern  added,  provided  the 
identity  of  thecauseof  action  ta  preserved. " 
The  case  of  CroHs  v.  Kaye,  6  Term  R.  543,  is 
in  principle  analogous  to  the  question  in- 
volved here.  It  was  a  qui  tarn  action 
against  an  attorney  for  a  penalty  for  act- 
ing without  being  admitted,  and  the  dec- 
laratton  charged  that  he  did  "prosecute 
and  carry  on  the  proceedings  "  in  a  certain 
cause,  whereas  on  trial  it  appeared  that 
he  had  only  sued  out  the  writ  in  the  ac- 
tion, and  an  amentiment  was  allowed 
striking  out  the  allegation  that  he  carried 
an  the  proceedings  and  substitute  laa- 
g:uage  to  tile  effect  that  he  did  "com- 
mence" proceedings,  etc.  It  was  held  the 
amendment  did  not  introduce  another 
cause  of  action.  There  is  nothing  in  the 
case  of  Snyder  v.  Harper,  24  VV.  Va.  206, 
militating  against  the  amendment  al- 
lowed  In  this  cane,  but  I  think  it  supports 
ft.  The  court  there  holds  that  the  courts 
should  be  liberal  in  allowing  such  amend- 
ments as  tend  to  promote  the  fair  trial  ot 
the  subject-matter  upon  which  the  action 
was  originally  really  based;  but  no 
amendment  Kliould  be  allowed  against 
protest,  introducing  a  new  substantive 
cause  of  action,  different  from  that  de- 
clnied  upon,  and  different  from  that  which 
the  party  intended  to  declare  upon  when 
be  brought  his  action.  Now,  I  ask,  is  it 
not  clear  that  the  plaintiff  in  this  case  in- 
tended to  de<'iare  upon  the  negligent,  un- 
akillf  ul  profpsHlonai  treatmen  t  of  him  by  tlie 
defendant  as  the  source  of  bis  injury,  and 
tbe  cause  of  bis  action?  Did  be  not,  in  his 
declaration,  as  it  was  when  filed,  allege  that 
as  the  gist  of  his  action,  and  use  tlie  de- 
fendant's contract  or  undertaKing  merely 
as  an  incident  In  the  transaction  to  show 
how  and  why  the  duty  rested  on  the  de- 
fendant? The  declaration,  as  amended. 
Is  just  the  same  as  it  was  in  respect  to  its 
allegations  of  the  malpractice  alleged 
against  the  defendant.  In  Lamb  r.  Cecil, 
28  W.  Va.  65.-1,  It  was  held  that  a  plaintiff 
cannot,  under  pretense  of  amendment  of 
his  bill,  introduce  an  original  and  differ- 
ent causeof  action  orground  of  relief;  but 
If  tlic  cause  of  action  and  relief  sought  are 
substantially  the  same,  it  is  immaterial 
that  the  form  in  which  the  claim  Is  pre- 
sented by  the  amendment  differs  essentially 
from  that  In  the  original  bill.  In  the  case 
now  in  hand  theamendment  changed  only 
the  form  of  statement,  notthe  cause  of  ac- 
tion. Holding,  as  we  do,  that  the  amend- 
ment introduced  no  new  cause  of  action, 
the  statute  of  limitation  will  be  applied 
just  as  it  the  declaration  as  amended  had 
been  originally  so  filed.  Hart  v.  Railroad 
Co.,  6  W,  Va.336;  Lamb  v.  Cecil,  28  W.  Va. 


653.  Therefore  plea  No.  1  is  bad,  and  the 
demurrer  as  to  it  should  have  been  sus- 
tained, because  It  fixes  the  date  of  the 
amendment,  not  the  date  of  tbe  sam- 
mons.  as  the  date  up  to  which,  from  tbe  ac- 
crual of  thecauseof  action,  time  should 
be  computed  under  the  statute  of  limita- 
tion. Counsel  on  both  sides  concede  that 
oneyear  Is  the  period  applicable  under  tlie 
statute  to  the  case,  and  I  think  such  con- 
cession is  proper.  The  action,  though  con- 
nected with  an  implied  contract,  is  for  a 
tort  or  wrong  resulting  in  bodily  suffering 
and  Injury,  and  would  not  survive  the 
death  of  the  party  injured  either  under 
our  statute  or  the  common  law,  and  la 
thus  limited  to  one  year.  These  princi- 
ples will  be  found  discussed  in  Grubb  t. 
Suit,  32  Grat.  203;  Flint  v.  Oilpin,  29  W. 
Va.  740,  3  S.  E.  Rep.  83;  Curry  v.  Mann- 
ington,  23  W.  Va.  14.  Plea  No.  4  is  bad 
only  because  ot  the  word  "  before " near  its 
close.  A  question  arose  in  my  mind 
wiiether  we  should  not  intend  or  substi- 
tute the  jvord  "after"  for  the  word  "be- 
fore,"  on  the  ground  that  to  mean  any- 
thing the  plea  must  be  read  as  if  it  read 
"after;"  but  there  was  a  demurrer  to  it, 
and  i)crhnps  that  was  its  ground  Judg- 
ment Is  reversed,  the  demurrer  to  pleas 
Nos.  1  and  4  sustained,  those  pleas  rejected, 
and  cause  remanded  tor  further  proceed- 
ings. 

LccAB,    P.,  and    Enousb,    J.,  concur. 
Holt,  J„  absent. 


(34  W.  Va.  385) 

TuouA^  et  al.  v.  Hukill. 

(Supreme  Court  of  Xppealt  of  West  Virginia. 
Dec.  ti,  1S90.) 

Oil  Lease — Assioxme2<t — Riohts  or  Assiomna — 
Unlawful  Entbt  and  Detaineb. 
C,  of  Monongalia  county,  W.  Va.,  execut- 
ed to  K.  &  L  an  "oil  lease  of  101  acres,  dated 
lltb  August,  1085,  for  the  term  of  30  years;  C, 
the  lessor,  retaining  full  use  and  enjoyment  of  the 
premises  for  tbe  purpose  of  tillage,  except  such 
as  may  be  noc-essary  for  oll-aevelopment  pur- 
poses, right  of  way,  etc.  K.  &  L.  were  to  com- 
mence operations  within  one  year  or  thereafter 
pay  (5.50  per  month  until  the  work  is  commenced, 
una  a  failure  to  comply  with  either  one  or  the 
other  of  these  conditions  shall  work  an  absolute 
forfeiture  of  the  lease.  Lessees  assigned  to  de- 
fenaant,  Hukill,  2Uth  September,  1885,  and  lease 
and  assignment  were  recorded  29th  June,  1^86. 
Hukill  bad  not  communcod  to  bore  for  oil  up  to 
7th  March.  1888.  By  lease  of  that  date,  C,  the 
owner  in  fee,  still  in  actual  possession,  demised 
said  1!)1  acres,  excluding  10  acres  around  the  build- 
ings, to  U.,  for  tbe  sole  and  only  purpose  of  drill- 
ing, etc.,  for  oil  and  gas  for  the  term  of  two 
years,  or  as  long  thereafter  as  gas  or  oil  is  found 
in  paying  quantities;  R.  not  to  disturb,  unneces- 
sarily, growing  crops  or  fences.  R.  was  to  com- 
plete one  wrll  within  six  months,  or  pay  (40  in 
advance  for  the  right  to  drill  during  the  two 
years  by  paying  (liM)  in  quarterly  payments,  and 
then  the  lease  was  to  become  null  and  void,  un- 
less a  well  was  drilled  in  on  the  premises.  This 
lease  was  assigned  by  R.  to  Thomas  and  others, 
plaintiffs,  on  lOtb  March,  1888,  and  on  SOth  March, 
1888,  lease  and  assignment  were  recorded.  No 
one  under  this  lease  ever  entered  or  attempted  to 
enter  or  operate  for  oil.  On  last  of  March,  1889, 
defendant,  Hukill,  with  C. 's,  the  lessor's,  con- 
sent, entered,  put  down  five  producing  wells,  at  a 
cost  of  (80,000,  and  was  producing  oil  in  paying 
quantities  when  this  action  of  unlawful  entry  and 
(tetainer  was  brought  acuinst  him  bv  Dlaintifls 
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for  possession,  on  14th  January,  1890.  The  case 
was  heard,  verdict  found,  and  Judgment  ren- 
dered 19th  June,  1890,  after  the  two  years  had 
expired.  Held,  plaintiffs  were  then  not  entitled 
to  recover  the  possession  of  the  premisee  from  de- 
fendant, Hukltl ;  that  the  oil  thus  produced  by 
Hukill  in  poyiiu;  quantlttra  did  not  then  give 
plaintiffs  the  right  to  recover  the  possession  of 
the  premises  from  defendant,  Huldll,  in  this  ac- 
tion. 
{SyUabus  by  the  Court.) 

Error  and  supersedeas  to  circuit  conrt, 
Monongalia  county. 

Keck  &  Son,  Okejr  Johnson,  and  W.  P. 
Hubbard,  fur  plaintiff  in  error.  W.  K. 
Sbiras,  C.  C.  Dickey,  Alfivd  Caldwell,  and 
Berkabire  &  Stupgias,  tor  defendants  In  er- 
ror. 

Holt,  J.  This  was  an  action  of  anlaw- 
tal  entry  and  detainer,  brought  in  tiie  cir- 
cuit court  of  Monongalia  county  on  the 
14th  of  January,  18SK),  by  Tbonins  and 
others,  plaintiffs  below,  against  Uuklll,  de- 
fendant below  and  plaintiff  in  error,  to 
recover  possesxlon  of  the  William  P.  Core 
tract  of  land,  of  131  acres,  excluding  there- 
from 10  acres  around  Core's  buildings. 
After  the  evidence  was  in  6n  both  sides, 

Slaintlffs  below  demurred  to  the  evidence, 
defendant  was  compelled  to  Join  therein. 
There  was  a  conditional  verdict,  on  which 
the  court  gave  judgment  for  plaintiffs,  and 
to  which  Hukill,  defendant  below,  has  ob- 
tained this  writ  of  error. 

It  Is  agreed  by  the  parties  that  William 
P.  Core  was  the  owner  In  fee-simple  of  the 
131  acres  mentioned  in  theBummons;  was, 
as  such  owner.  In  poHsession  of  the  same 
on  the  Utb  day  of  August,  18.S5,  and  is  still 
the  owner  in  fee-simple,  subject  to  the 
leases  and  rights  of  plaintiffs  and  defend- 
ants respectively,  being  the  oil  lease  to 
Kennedy  &  Long  dated  Jlth  August, 
1885,  under  which  defendant,  Hukill, claims 
as  their  assignee,  the  oil  lease  to  Byall 
dated  7th  March,  ISSH,  under  which  plain- 
tiffs claim  as  his  assignee.  Hukill  is  in 
possession  at  some  unknown  point,  not 
shown,  drawing  the  oil  in  largequantlties 
from  five  wells  iiored  by  him.  Plaintiffs, 
who  were  never  In  possession,  are  seeking 
to  recover  It  from  Hukill.  During  the 
progress  of  the  trial,  defendant  excepted 
to  eight  several  rulings  of  the  court,  and 
they  appear  in  the  record  In  eight  bills  of 
exception.  numl)ered  from  1  to  8  respect- 
ively; I  give  here  the  summons  and  de- 
fendant's plea  of  "  not  guilty, "  because  the 
overruling  of  defendant's  motion  to  quash 
is  here  strenuously  urged  as  error.  The 
summons  is  as  follows:  "State  of  West 
Virginia.  To  the  sheriff  of  Monongalia 
county,  greeting:  We  command  you  that 
you  summon  Edwin  M.  Hukill,  if  he  be 
found  in  your  bailiwick,  to  appear  before 
the  Judge  of  the  circuit  court  for  the  coun- 
ty of  Monongalia,  at thecourt-house  there- 
of, on  the  2d  day  of  the  next  term,  to 
answer  Tallesin  R.  Thomas,  Jacob  B. 
Van  Wagner,  and  Frederick  C.  Milliken,  of 
a  complaint  that  the  said  Edwin  M.  Hu- 
kill Is  in  the  possession  of  and  unlawfully 
withholds  from  said  Tallesin  R.  Thomas, 
Jacob  B.  Van  Wagner,  and  Frederick  C. 
Milliken,  a  certain  tract  of  land  situate  in 
Cass  district,  Monongalia  county,  W.  Va„ 
containing  one  hundred    and  thirty-one 


acres,  more  or  less,  excepting  theretrom 
ten  acres  around  tliA  buildings  on.  said 
tract,  adjoining  lands  of  C.  C.  Wade,  M.  L. 
Core,  James  Henderson,  and  others;  It  be- 
ing the  same  tract  that  was  leased  to  O. 
B.  Ryall  by  William  P.  Core  by  deed  of 
lease  and  sale  dated  the  7th  day  of  March, 
1888,  and  the  same  that  the  said  Hukill  is 
now  la  possession  of  and  claims,  and  drill- 
ing and  operating  thereon  for  petroleum, 
oil,  and  gas.  And  have  then  there  this 
■writ.  Witness  Richard  E.  Fast,  clerk  of 
our  said  court,  at  the  court-house,  this 
14th  day  of  January,  1890,  and  27th  year 
of  the  state.    R.  £.  Fast,  Oerk. " 

MOTION  TO  quash    SUMMONS. 

This  motion  was  properly  overruled, 
because  the  premises  are  described  with 
convenient  certainty;  with  such  certainty 
as  would  enable  the  sheriff,  without  in- 
convenience, to  deliver  the  possession  to 
plaintiffs  at  their  instance  and  at  their 
risk.  He  would  learn  from  the  summons 
the  district,  the  name  of  the  owner  in  fee, 
the  tract  designated  by  the  number  of 
acres,  some  of  the  adjoining  owners,  the 
tract  on  which  Hukill  was  then  boring  for 
oil.  If  there  was  controversy  about  one 
or  more  of  the  boundary  lines,  to  set  out 
the  whole  metes  and  bounds  in  the  sum- 
mons would  not  relieve  the  court  from  In- 
vestigating and  determining  their  true 
location  by  the  usual  methods;  nor  would 
It  enable  the  officer,  by  means  of  the  sum- 
mons alone,  to  locate  them.  This  sum- 
mons gives  prima  facie  such  marks  oT 
identity  of  the  131 -acre  tract  as  would  ena- 
ble the  sheriff  to  find  Its  general  location; 
and  all  its  bounding  lines  with  a  reasona- 
ble and  practical  degree  of  certalnty,~'and 
with  such  tsonvenleuce  as  Is  customary  in 
such  cases.  The  10  acres  excluded  are  lo- 
cated around  the  buildings  with  definite 
boundaries,  which  we  are  for  this  purpose 
to  suppose  have  been  by  lines  dewlgnatpd 
and  fixed.  The  imperfection  of  the  sum- 
mons, if  any,  Ih  not  of  this  character,  and 
does  not  come  into  view  at  this  stage  of 
the  proceedings.  It  would  have  been  bet- 
ter for  the  plaintiffs  to  have  set  out,  in  a 
general  way,  the  special  and  qualified  pos- 
session to  which  alone  they  make  any 
claim;  for,  though  the  greater  includes 
the  less,  this  is  a  peculiar  possession  which 
may  be  said  to  differ  in  kind ;  at  any  rate 
it  is  practical  convenience  we  are  alter 
and  such  a  description  of  the  possession 
claimed  would  have  avoided  the  perplexi- 
ty and  confusion  which  sprung  up  later 
on  and  which  the  court  attempted  to  dis- 
pel by  Its  direction  to  the  jury,  and  the 
Jury  by  their  finding  In  the  conditional 
verdict.  But  I  do  not  now  decide  this 
point  for  I  am  reluctant  to  embarrass  this 
simple  remedy  by  anything  tending  to  Im- 
pair Its  simplicity. 

Exception  No.  2.  I  pass  this  by  for  the 
present,  as  Involved  In  No.  8. 

Exception  No.  3.  The  court  overruled  th6 
defendant's  obJectUm  to  the  introductioii 
by  plaintiffs  as  evidence  on  their  behalf  of 
a  transcript  of  the  record  of  a  suit 
brought  in  the  state  of  Pennsylvania  In 
the  court  of  common  pleas  of  .illegheny 
county,  by  Thomas  and  others  against 
Uuklll.    It  was  a  buit  in  equity  brought . 
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3d  July,  188S,  Inrolviug  the  leases  in  ques- 
tlun;  was  dUmtssed  tor  want  of  Jurlsdic- 
tlon ;  and  such  dlsmiiwal  was  afUrmed  by 
the  Bupreme  coart  of  that  state.  18  Atl. 
Rep.  876.  In  this  caRe  notice  to  defendant 
of  plaintiffs'  claim  and  attempted  diligence 
on  plaintitTs'  part  may  have  been  relevant. 
It  was  properly  admitted  by  tlie  court 
below,  whicli  limited  it  to  those  objects. 

Exception  No.  4.  This  Is  involved  In  ex- 
ception No.  8. 

Exception  No.  5.  The  court,  on  motion 
of  plaintiffs,  refused  to  permit  witness 
Core  to  answer  certain  questions  asked  by 
defendant.  The  lease  from  Core  to  Ken- 
nedy St  Long,  and  assigned  by  them  to 
HukiU,  duly  acknowledged  and  recorded, 
was  as  follows:  "Oil  Lease.  This  lease, 
made  this  11th  day  of  August,  A.  D.  1885, 
by  and  between  William  P.  Ck>re,  Cass 
township,  of  the  county  of  Monongalia, 
and  state  of  West  Virginia,  of  the  first 
part,  and  John  Kennedy  and  J.  W.  Long, 
of  Green  county,  in  the  state  of  Pennsyl- 
vania, of  the  second  part,  wituessetb: 
That  the  snld  party  of  the  first  part,  in 
consideration  of  the  stipulations,  rents, 
and  Covenants  hereinafter  contained,  on  the 
part  of  the  said  parties  of  the  second  part, 
executors. administrators,  and  assigns,  to 
be  paid,  kept,  and  performed,  bath  grant- 
ed, demised, and  let  unto  the  said  party  of 
the  second  part,  their  executors,  adminis- 
trators, and  assigns,  for  the  sole  and  only 
purpose  erf  developing,  drilling  for,  and 
producing  of  petroleuip  or  carbon  oil,  and 
for  the  laying  of  pipes  either  under  or  on 
top  of  said  surface,  for  transportation  of 
the  products  of  such  development,  all  that 
certi>ln  tract  of  land  situate  in  Cass  town- 
ship. Monoogaiia  county,  and  state  of 
West  Virginia,  and  bounded  and  described 
as  follows,  to-wlt:  West  by  Ingram's 
heirs,  north  by  Moses  S.  Core,  eust  by 
Clark  Wade,  south  by  James  Henderson, 
containing  one  hundred  and  thirty-one 
acres  more  or  less,  to  have  and  to  hold 
the  said  premises  for  the  said  purposes 
only  unto  the  said  parties  of  the  second 
part,  their  executors,  administrators,  or 
assigns. for,  during,  and  until  the  full  term 
of  twenty  years  next  ensuing  the  day  and 
^ear  above  written. ,  Said  parties  of  the 
second  part  hereby  covenant,  in  consider- 
ation of  the  said  grant  and  demise,  to  de- 
liver to  the  said  party  of  the  first  part,  his 
heirs  and  assigns,  the  full  equal  one-ninth 
(to  be  paid  in  cash  of  all  the  oil)  part  of 
petroleum  or  carbon  oil  discovered  and 
produced  on  the  premises  herein  leased, 
as  produced  in  the  crude  state,  the  said 
first  party  to  furnish  tankage  for  the  same 
until  pipe-line  is  provided.  The  said 
party  of  the  first  part  is  to  fully  use  and 
bnjoy  the  said  piemlses  for  the  purpose  of 
tillage,  except  such  part  as  shall  be  neces- 
sary for  said  development  purposes,  and 
a  right  of  way  over  and  across  the  said 

{>reml8es  to  the  place  or  places  of  operat- 
ng.  The  said  party  of  the  first  part  cove> 
nan  ts  to  grant  to  the  said  parties  of  the 
second  part  the  right  to  remove  any  ma- 
chinery or  fixtures  placed  on  said  prem- 
ises by  said  parties  of  the  second  part. 
The  parties  of  the  second  part  covenant 
to  commence  operation  (or  said  purposes 
n'itbin  one  year  from  and  after  the  execu- 


tion of  this  lease,  or  to  thereafter  pay 
to  the  party  of  the  first  part  f5.50  per 
month  until  the  work  is  commenced.  A 
deposit  in  the  hands  of  John  Kennedy 
shall  be  good  and  sufficient  payment  for 
each  and  every  month  till  work  is  com- 
menced, and  a  failure  on  the  part  of  aald 
second  parties  to  comply  with  either  one 
or  the  other  of  the  foregoing  conditions 
shall  work  an  absolute  forfeiture  of  this 
lease.  In  witness  whereof  we,  the  said 
parties  of  the  first  and  second  part,  have 
hereunto  set  our  hands  and  seals  the  day 
and  year  above  written.  Wm.  P.  Cohb. 
.  [Seal.]  John  Kk.nnbdy.  [Seal.]  J.  W. 
Long.  [Seal.]"  The  lease  from  Core  to 
Kyall,  and  assigned  by  him  to  plaintiffs, 
duly  acknowledged  and  recorded, is  as  fol- 
lows: "Oil  Lease.  This  lease,  made  this 
seventh  (7th)  day  of  March,  A.  D.  1888,  by 
and  between  W.  P.  Core,  of  Cass  (Hstiicti 
of  the  county  of  Monongalia,  and  the 
state  of  West  Virginia,  of  the  first  part, 
and  O.  B.  Ryall,  of  the  city  of  Pittsburgh, 
state  of  Pennsylvania,  of  the  second  part, 
witnesseth :  That  the  said  party  of  the 
first  part.  In  consideration  of  the  stipula- 
tions, rents,  and  covenants  hereinafter 
contained  on  the  part  of  the  said  party  of 
the  second  part,  his  executors,  adminis- 
trators, and  assigns  to  be  paid,  kept,  and 
performed,  have  granted,  demised,  and 
let  unto  the  said  party  of  the  second  part, 
bis  executors,  administrators,  and  as- 
signs, for  the  sole  and  only  purpose  of 
drilling  and  operating  for  petroleum  oil 
and  gas,  for  the  term  of  two  years,  or  as 
long  thereafter  as  oil  or  gas  Is  found  In 
paying  quantities, all  that  certain  tract  of 
land  situated  in  Cass  district,  and  state  of 
West  Va..  bounded  and  described  as  fol- 
lows, to-wlt:  On  the  east  by  lands  of  C. 
C.  Wade,  on  the  north  by  lands  of  M.  L. 
Core,  on  the  west  by  lauds  of  M.  L.  Core 
and  Ingram  heirs,  on  the  south  by  lands 
of  James  Henderson  and  W.  P.  Core,  con- 
taining one  hundred  and  thirty-one  acres, 
more  or  less;  excepting  and  reserving 
therefrom  ten  (10)  acres  around  the  build- 
ings on  said  premises  upon  which  there 
shnll  be  no  wells  drilled,  the  boundaries  of 
which  shall  be  designated  and  fixed  by  the 
party  of  the  first  part.  The  said  second 
party  hereby  agrees,  in  consideration  ol 
the  said  lease  of  the  above-described  prem- 
ises, to  give  said  first  party  one-eighth  (%) 
of  all  the  oil  or  mineral  produced  and 
saved  from  said  premises.  And  further 
agrees  to  give  S500  per  annum  for  the  gas 
from  each  and  every  well  drilled  on  the 
above-deecribtd  premises  in  case  the  gas 
is  conducted  and  used  off  the  above- 
described  premises.  The  said  second  party 
not  to  unnecessarily  disturb  growing 
crops  thereon,  or  the  fences.  Said  second 
party  has  the  right  which  is  hereby 
granted  him.  to  enter  upon  the  above-de- 
scribed premises  at  any  time  for  the  pur- 
pose of  mining  or  excavating,  and  the 
right  of  way  to  and  from  the  place  of  min- 
ing or  excavating,  and  the  exclusive  right 
to  lay  pipe  lines  for  the  purpose  of  convey- 
ing or  conducting  water,  steam,  gas,  or 
oil  over  and  across  the  said  premises,  and 
also  the  right  to  remove  at  any  time  any 
or  all  machinery,  oil-well  supplies,  or  ap- 
purtenances  of   any   kind   belonging   to 
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said  second  party.  It  Is  further  axreed 
between  the  parties  to  this  agreement 
that  this  lease  will  be  extended  by  first 
party  six  (6)  months  from  tho  date  of 
completion  of  well,  as  recited  below,  by 
second  party  paying  forty  (f40)  dollars  in 
advance:  and  It  Is  further  agreed,  at  the 
end  of  one  year  from  the  date  of  this  lease, 
the  second  party  can  have  this  lease  ex- 
tended one  year  longer  by  paying  one  hun- 
dred and  thirty  (f  130)  dollars  in  quarter- 
ly payments,  and  that  this  lease  becomes 
null  and  void,  unless  a  well  Is  drilled  In  on 
the  premises  described.  The  party  of  the 
second  part  agrees  to  complete  one  well 
within  six  months  from  the  date  hereof, 
and,  in  case  of  failure  tu  complete  one  well 
within  such  time,  the  party  of  the  second 
part  hereby  agrees  to  pay  thereafter  to 
the  party  of  the  first  part,  for  any  future 
delay,  tbe  sum  of  (see  No.l,  note,)  payable 
to  self  or  Morgantown  Ist  Nat'l  Bank  of 
W.  Va.,  and  the  party  of  the  first  part 
hereby  agrees  to  accept  such  sum  as  full 
coD^ideratiun  and  payment  for  such  de- 
lays ontU  one  well  shall  be  completed,  and  a 
lailore  to  complete  one  well,  or  to  make 
any  of  such  payments  within  such  time 
and  such  place  as  above  mentioned,  ren- 
ders tbls  lease  null  and  void,  and  to  re- 
main without  effect  between  the  two  par- 
ties. It  is  understood  by  and  between  the 
parties  to  this  agreement  that  all  condi- 
tions between  tbe  parties  hereto  shall  ex- 
tend to  their  heirs,  executors,  and  assigns. 
In  witness  whereof,  we,  the  said  parties 
of  the  first  and  second  parts,  have  hereto 
set  our  hands  and  seals  the  day  and  year 
first  above  written.  Wm.  P.  Cork.  [l. 
8.]  O.  B.  Ryall.  [l.  b.]"  This  lease 
from  Core  to  Ryall,  dated  7th  March,  1888, 
was  duly  acknowledged  at  date,  assigned 
to  plaintiffs  by  Ryall.  10th  March,  1888, 
and  admitted  to  record  80tb  March,  1888. 
Plaintiffs  then  offered  in  evidence  a  pa- 
per, dated  16th  February,  1889,  from  Core 
to  them:  "Whereas,  on  the  7th  day  of 
March,  1888, 1  executed  an  oil  lease  to  O. 
B.  Ryall  on  a  certain  tract  of  land  in  Cass 
district,  Monongalia  county.  West  Vir- 
ginia, containing  one  hundred  and  thirty- 
one  acres,  which  lease  was  subaequently, 
to-wit,  on  the  10th  day  of  March,  1888,  as- 
signed and  transferred  to  T.  R.  Thomas, 
J.  B.  Van  Wagner,  &  F.  C.  Milliken,  all  of 
which  are  recorded  in  the  clerk's  office  of 
Monongalia  county,  West  Virginia,  in 
Deed  Bonk  No.  24,  page  159;  and  whereas, 
a  controversy  has  arisen  between  said  as- 
signees and  one  G.  M.  Hukill  as  to  their 
rights  in  tbe  premises,  and  I  prefer  not  to 
receive  the  quarterly  installment  of  fl30 
in  said  oil  lease  mentioned  until  said  con- 
troversy is''ad]u8ted,  as  least  at  the  pres- 
ent time:  Now,  this  is  to  certify  that  I 
acknowledge  the  tender  of  payment  of  all 
said  installments  past  due.  and  hereby 
waive  the  tender  of  all  installments  to  be- 
come due,  until  said  controversy  is  deter- 
mined, or,  until  I  shall  make  demand  of 
payment,  and  give  notice  that  this  agree- 
ment is  no  longer  to  be  obligatory.  Wit- 
ness my  hand  this  16tb  day  of  February, 
1889.    W.  P.  CoBE.    Attest:     W.  T.  Wiu- 

LEY." 

Plaintiffs  then  proved  by  several  wit- 
nesses that  defendant,  Hukill,  took  posses- 


sion with  Core's  consent  about  the  last 
of  March,  or  perhaps  April.  1889;  bored 
five  wells  at  a  cost  of  $30,000;  got  oil  in 
July,  1889,  and  at  the  time  of  tlils  suit, 
and  at  the  time  of  trial,  was  producing  oil 
in  largely  paying  quantities;  that  Ryall 
paid  Core  $90,  six  months' ad  va'nce  mon- 
ey, at  the  date  of  his  lease:  that  neither 
Ryall  nor  plaintiffs  had  ever  been  in  pos- 
session, attempted  to  take  or  asked  for 
possesion,  at  any  time  or  in  any  way,  but 
plaintiff  Milliken  in  January,  1N90,  had 
asked  Core  to  extend  their  lease;  that 
they  had  not  time  to  comply  with  the  con- 
ditions; that  Hukill  had  paid  all  rentsand 
royalties  down  to  date  of  the  trial,  the 
first  payment  being  $137.90  on  18th  Sep- 
tember, 1888;  that  Core  did  not  prevent  or 
object  to  plaintiffs'  entering  and  boring 
at  any  time  before  Hukill  commenced. 

Defendant  introduced  his  lease  and  as- 
signment duly  acknowledged  and  recorded 
29th  June,  1886;  his  payment  of  all  rents 
and  royalties  beginning  IStb  September, 
1888:  that  he  commenced  to  bore  for  oil 
the  last  of  March,  1889;  worked  continu- 
ously and  successfully  developing  and  pro- 
ducing oil  in  large  quantities;  that  plain- 
tiff Milliken  told  defeadaut  in  'PittRburgh 
in  September,  1888,  that  his,  Ryall's,  lease 
was  " no  good,  **  but  that  he  had  one  up' 
there  that  Huktll  had  no  hold  on:  that 
Core  remained  on  the  land  using  it  only 
for  grazing  and  farming  purposes;  that 
be  made  no  re-entry  on  the  land  for  the 
purpose  of  boring  for  oil  and  gas ;  never 
demanded  any  rents  from  Kennedy  & 
Long  or  Hukill  on  tbe  premises  or  else- 
where, directly  or  through  another,  or 
that  they  should  g;o  on  with  the  work  or 
give  up  the  lease.  Defendant  then  asked 
witness  Core  the  following  questions, 
which  the  court  refused  to  permit  him  to 
answer:  "  (1)  How  did  itcome  you  execut- 
ed the  lease  to  O.  B.  Ryall?  (2)  State 
whether  or  not  that  second  lease  was  ex- 
ecuted with  intent  on  your  part  to  forfeit 
tbe  first  lease  executed  by  yon  to  Ken- 
nedy &  Long.  (3)  State  whether  or 
not  Ryall  was  notified  of  the  existence  of 
the  lease  to  Kennedy  &  Long.  (4) 
How  long  was.  Ryall  trying  to  get  that 
lease  from  yon?  (5)  What  promise,  if 
any,  did  the  said  Ryall  at  that  time  make 
to  you  with  regard  to  the  matter  if  you 
would  let  him  have  that  lease?  (6)  State 
whether  or  not  Ryall  did  or  did  not  tell 
you  at  the  time  of  the  execution  of  the 
said  second  lease  that  if  you  would  let 
him  have  the  lease  that  he  would  take  it 
subject  to  tbe  Kennedy  &  Long  lease,  and 
if  they,  Kennedy  &  Long,  objected,  or 
their  assignee,  E.  M.  Hukill,  objected,  be, 
Ryall,  would  return  his,  Ryall's,  lease  to 
you,  or  words  of  that  effect."  Mere  mat- 
ter of  form  is  to  be  disregarded,  and  the 
most  favorable  answer  taken  as  true,  pro- 
vided it  be  competent;  then,  if  compe- 
tent for  any  purpose,  we  are  to  assume 
that  Core  delivered  the  second  lease  to 
Ryall  on  condition  that  it  was  not  to 
take  effect  if  Hukill  objected.  In^leases  of 
this  kind,  the  law  seems  to  be  fairly  well 
settled  that  when  a  forfeiture  for  the  bene- 
fit of  the  lessor  is  contracted  for  in  case  ut 
default  on  the  part  of  the  lessee,  before 
the  lease  can  be  regarded  as  at  an  end  the 
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lessor  mast,  by  word  or  deed,  ia  some  an- 
equtvocal  way,  manlfetit  a  purpose  to 
treat  the  lease  as  forfeited.  Otherwise 
the  lessee  wonid  have  it  in  his  power  to 
make  default  for  bis  own  benefit,  and  thus 
escape  the  performance  of  one  duty  by 
willfully  failing  to  perform  another.  In 
Wills  T.  Gas  Co.,  (Pa.)  18  Atl.  Rep. 721, 724, 
Cl&rk,  J.,  in  delivering  the  opinion  of  the 
court,  says:  "We  have  byelow  approach- 
es at  last  apparently  turned  intothegener- 
al  current  of  cases  in  which  is  found,  with- 
out doubt,  the  great  weight  of  authority 
both  in  England  and  in  this  country." 
See,  also.  Gas  Co.  v.  De  Witt,  (Pa.)  IS  Atl. 
Rep.  724.  I  do  uot  understand  Guffey  v. 
Huliill,  (W.  Va.)  11  S.  E.  Rep.  754,  to  lay 
down  a  different  doctrine,  and,  being  read 
by  tlie  light  of  its  own  facts,  it  does  not 
profess  to  treat  of  leases  generally  or  to 
say  that  even  in  these  cases  the  lessee  in  a 
proper  case  would  be  deprived  of  his  rem- 
edy for  relief  from  the  forfeiture  in  a  court 
of  equity,  by  the  lessor  executing  a  new 
lease  to  some  third  party.  Therefore,  it 
becomes  material  to  ascertain  th<e  purpose 
in  that  respect  manifested  by  the  lessor 
when  he  executed  the  new  lease. 

The  execution  of  the  second  lease  cannot 
be  taken  as  conclusive  evidenceof  a  pur- 
pose to  declare  the  first  one  forfeited  when 
by  Its  own  terms  it  shows  such  not  to  be 
the  purpose.  But  if  silent  on  the  subject, 
as  this  one  is,  can  it  not  be  shown  that 
the  lessor  executed  and  delivered  the  new 
lease  to  the  lessee  himself,  on  condition 
that  it  was  to  be  given  back  If  tlie  first 
lessee  objected  ?  This  court,  in  the  case 
of  Stuart  V.  LIvesay,  4  W.  Va.  45,  and  in 
Newlln  V.  Beard,  6  W.Va.  110,  following 
the  case  of  Ward  v.  Churn,  18  Grat.  812, 
would  seem  to  hold  such  conditions  valid 
when  made  known  to  the  obligee.  The 
admis<«il)ility  of  this  evidence  is  also  rested 
upon  the  doctrineof  the  cases  of  Lawrence 
f.  Du  BoIh,  16  W.  Va.  443;  Davis  v.  Dem- 
ming,  12  W.  Va.  ^6;  Vangilder  v.  Hoff- 
man, 22  W.  Va.  1,  and  cases  cited.  "The 
efficacy  of  the  parol  evidence  is  not  to  es- 
tablish an  agreement  to  reconvey,the  spe- 
cific performance  of  which  the  courts  will 
enforce,  but  to  establish  the  true  nature 
and  effect  of  the  instrument  by  showing 
the  object  with  which  it  was  made." 
Sweet  v.  Parker,  22  N.  J.  Eq.  4.57.  In 
this  case,  it  is  uot  to  add  to  or  take  from 
the  language  of  the  lease,  or  to  impair  its 
lee-al  effect,  but  to  rebut  the  influence  of  a 
collateral  purpose  to  declare  a  forfeiture 
which  otherwise  would  be  drawn.  But  I 
pass  on  from  this  point,  as,  in  my  view,  it 
has  no  important  bearing. 

Exceptions  No.  6  and  No.  7.  That  after 
the  jury  had  rendered  their  conditional 
verdict,  the  court  refused  to  set  It  aside, 
and  also  overruled  the  motion  in  arrest 
of  judgment.  Somequestions  raised  might 
he  dKscusHed  under  these  heads,  but,  as  far 
as  necessary,  they  have  been  or  will  be 
discussed  elsewhere. 

Exception  No.  8.  This  is  the  exception 
taken  to  the  judgment  given  for  plaintiffs 
on  their  demurrer  to  the  evidence.  There 
is  no  evidence  to  show  that  defendant, 
Hukill,  holds  any  particular  part  of  the 
surface  of  the  131  acres, or  where  he  is  bor- 
ing for  oil.    If  he  holdi^  the  sui-face  of  the 


10  acres,  the  verdict  and  Jadgment  are 
wrong;  tor  plaintiffs  have  no  right  to  re- 
cover such  surface  for  any  purpose,  al- 
though Hukill  may  not  be  entitled  to  the 
oil.  They  neither  claim  it  for  any  purpose 
In  the  summons,  nor  by  their  evidence  do 
they  show  any  right  to  the  possession  of 
such  surface,  and  if  Hukill  is  boring  on  it 
it  would  make  no  difference,  so  far  as  this 
remedy  goes.  And  in  no  event  have  they 
the  right  to  recover  from  him  the  wh.ole 
surface  of  131  acres  for  any  purpose,  for 
they  neither  claim  it  nor  prove  it.  When 
the  verdict  was  rendered,  their  right  to 
the  possession  must  have  been  a  then  sub- 
sisting right ;  if  their  term,  or  Interest  in  a 
term,  had  expired,  they  miglit  have  recov- 
ered costs,  but  not  the  possession.  Had 
their  lease  then  expired?  It  began  on  the 
7th  day  of  March,  18S8,  and  ran  for  the 
term  of  two  j'ears,  expiring  b.v  its  own 
limitation  on  the  last  moment  of  the  7th 
day  of  March,  1890,  unless  oil  or  gas  was 
within  that  period  found  in  paying  quanti- 
ties by  the  lessee,  or  by  some  one  working 
under  that  lease.  Ryall  and  his  assignees 
had  from  the  7th  day  of  March,  1888.  to 
7th  March,  1889,  to  begin  their  work  with- 
out let  or  hindrance  from  anj body;  and 
as  lute  as  the  last  of  January,  1890,  they 
did  not .  ask  for  the  privilege  of  boring, 
but  for  an  extension  of  time,  "because 
they  had  not  time  enough  to  comply  with 
the  conditions  of  their  lease. "  They  were 
refused  by  Core,  because,  as  we  may  sup- 
pose, Hukill  was  then  producing  oil  in 
large  and  paying  quantities  on  some  part 
of  the  131  acres.  There  is  no  covenant  !u 
this  lease  on  the  part  of  William  B.  Core, 
except  the  implied  one  of  title  and  for  pos- 
session and  tjuiet  enjoyment  that  Ryall 
shall  not  during  the  term  be  disturbed  In 
his  special  and  qualified  possession  of  the 
premises  demised  by  Core,  or  by  any  other 
person  rightfully  claiming  under  him.  But 
it  is  said  tliat  plaintiffs  were  prevented 
from  taking  such  possession  by  Core,  and 
by  Hukill  claiming  under  him.  Let  it  be 
granted  that  it  was  wrongful,  and  greatly' 
to  their  damage.  Does  that  give  them  the 
right  in  this  action  in  a  common-law 
court  to  slidetheir  term  forward, and  give 
it  a  new  location  in  time?  Shall  not  Core, 
at  least,  have  an  opportunity  to  be  heard 
before  this  isdonn?  He  may  have  thought 
Hukill's  lease  had  been  declared  forfeited, 
and.  If  it  had  been  so  declared  by  implica- 
tion, Hukill  may  have  convinced  him  that 
a  court  of  equity  would  relieve  him  from 
such  ^forfeiture:  and,  what  he  could  be 
compelled  to  do,  he  could  do  of  his,  own 
accord.  These  plaintiffs  had  notice  and 
knowledge  of  Hukill's  claims  from  the  l»e- 
ginuing  of  their  own.  Their  lease  had  ex- 
pired by  its  own  limitation,  by  the  wrong 
of  Core  and  Hukill.  let  us  say,  but  we  are 
uot  called  on  in  this  case  to  say  what 
damages,  if  any,  a  court  of  common  law 
ought  to  give  them,  nor  whether  a  court 
of  equity,  with  Us  powers  of  adaptation, 
and  its  flexible  mode  of  procedure,  could 
treat  these  supposed  wrong-doers  us  trus- 
tees, or  come  out  tor  plaintiffs,  and  set 
them  afoot  on  a  like  term  of  like  duration. 
Did  the  finding  of  oil  by  some  one  else  (by 
Hukill  under  his  elder  lease)  definitely  or 
indefinitely  prolong  their  two-years   term 
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aa  long  as  oil  or  gas  sbould  be  found  by 
him  In  paying  qnantitlea?  All  that  could 
be  said  Is  that  it  may  have  Increased  their 
supposed  damages,  but  it  did  not  bring  to 
life  their  dead  lease.  I  surely  need  not 
take  time  and  space  to  show  that  the 
lease  from  Core  to  Ryall,  which  demised 
the  land  for  a  term  of  two  years  to  ex- 
plore for  oil,  which  he  was  to  find  at  fur- 
thest within  two  years  or  quit,  contem- 
Elated  its  extension  by  the  finding  of  oil 
y  Hokill  without  his  help,  and  against 
bis  will.  We  are  of  opinion  that  the  court 
below  should  have  given  judgment  for  de- 
fendant, Huklll,  on  the  demurrer  to  evi- 
dence. 

Lucas,  P.,  and  Enolisb  and  Bbannon, 
JJ.,  concurred. 


(M  W.  V«.  810) 

Gresap  v.  Cbesap  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dea  6,  1890.) 

Wills— CoNSTRnonoN—EsTATB   Dbtisbd— Incon- 
sistent Cl,AU8K8 — CbRTAISTT. 

1.  Where  a  testator,  in  the  first  clause  of  his 
will,  uses  the  foilowing  lanf^uage:  ■*!  Kive  and 
bequeath  to  my  beloved  wife,  A.  C.  O.,  In  trust 
and  for  her  support  and  maintenance  during  ber 
life,  all  my  estate^  both  real  and  personal,  with 
full  power  and  privilege  to  sell  and  convey  any, 
all,  or  so  much  of  m;  real  estate  in  such  a  man- 
ner as  she  may  see  fit,  in  as  full  and  complete 
manner  as  I  myself  can  do,  to  sell  and  dispose  of 
my  personal  estate,  or  so  much  as  she  may  see 
fit  for  her  own  support,  according  to  ber  condi- 
tion in  life,  and  tor  the  benefit  of  my  estate,  so 
far  as  she  may  see  proper, " — those  words  will  not 
confer  upon  the  wife  either  a  fee-simple  in  the 
testator's  real  estate  or  absolute  property  in  his 
personalty. 

2.  Bald  first  clause  is  not  inconsistent  with 
the  subsequent  portion  of  said  will,  which  dis- 
tributes the  residue  of  his  estate,  both  real  and 
personal,  as  follows:  One-half  thereof  to  be  di- 
vided equally  between  his  brother  and  two  sis- 
ters, one-fourth  thereof  tx>  his  niece,  and  the  re- 
maining fourth  to  be  disposed  of  by  his  wife, 
which  he  gives  her  full  power  to  do. 

S.  The  cardinal  rule  in  the  construction  of 
wills  is  to  be  guidud  by  the  intention,  and  when 
that  is  ascertained,  unless  it  contravenes  some 
settled  principle  of  law,  it  will  be  carried  into 
effect. 

4.  A  devise  of  real  and  personal  estate  to  A., 
sobject  to  the  support  of  C,  according  to  her  con- 
dition in  life,  is  not  .void  for  uncertainty  as  to 
quantity  for  the  reason  that  that  is  certain  which 
may  be  made  certain. 
(Syllabus  by  the  Court.) 

Appeal  and  superaedeaa  from  the  circuit 
court  of  Randolph  county. 

A.  F.  Haymoad,  for  appellants.  Frank 
Woods,  for  appellee. 

Enolisb,  J.  Tbis  suit  was  brought  by 
Agneti  C.  CreRap,  executrix  of  the  last  will 
and  testament  of  Charles  J.  P.  Cre^ap, 
deceased,  against  tbe  Bank  of  West  Vir- 
ginia of  Clarksburg  and  others,  alleging 
that  said  Charles  J.  P.  Crcsap  departed 
this  life  in  the  month  of  August.  1886, 
largely  indebted  to  tbe  Bank  of  West  Vir- 
ginia of  Clarksburg  and  others,  to  the 
plain tifi  unknown,  having  on  the  15th day 
of  May,  18S4,  duly  made  his  last  will  and 
testament,  which  was  admitted  to  pro- 
bate, and  recorded  in  the  office  of  the  clerk 
of  the  county  court  of  the  county  of  Ran- 
dolph on  tbe  ^tb  of  October,  18S6;    that 


said  testator,  at  tbe  time  of  bis  deatb,wa8 
seised  of  a  large  real  and  personal  estate, 
and  that  tbe  personal  estate  of  said  de- 
cedent was  insafflclent  to  pay  the  indebt- 
edness aforesaid,  and  that  it  was  necessary 
to  subject  certain  real  estate  of  which  be 
died  seised  to  sale,  and  apply  the  proceeds 
thereof  in  and  towards  the  payment  of 
said  debts,  in  order  to  fully  discbarge  and 
satisfy  tbe  same;  that  said  decedent  was 
seised  of  a  certain  tract  of  land  lying  on 
tbe  waters  of  Dry  Fork  of  Cheat  river, 
containing  1,200  acres,  more  or  less,  which 
Is  described  in  an  exhibit  filed  with  the 
bill;  that  the  defendant  the  Bank  of  West 
Virginia  of  Clarksburg  recovered  a  judg- 
ment against  the  decedent  in  his  life-time, 
which  was  docketed  in  the  judgment  Hen 
docket  in  tbe  clerk's  office  of  the  county 
court  of  said  county,  which  remains 
partly  unpaid,  and  Is  a  lien  on  said  tract 
of  land.  The  complainant  prays  tbcguid- 
ance  of  the  court  In  the  execution  of  her 
executorial  office;  that  said  land  maybe 
sold  to  satisfy  the  indebtedness  of  dece- 
dent in  the  order  of  their  priorities,  and 
that  the  remainder  of  the  proceeds  of  such 
sale,  if  any,  be  paid  over  to  her,  to  be  dis- 
posed of  according  to  the  provisions  of 
said  will ;  and  that  a  commissioner  be  di- 
rected to  asce^ain  the  debts  of  said  dece- 
dent, and  their  priorities,  and  to  settle  the 
accounts  of  plaintiff  as  such  executrix. 
The  will  of  said  Charles  J.  P.  Cresap  Is  ex- 
hliilted  with  plaintiff's  bill,  and  reads  as 
follows:  "I,  Charles  J.  P.  Cresap.  of  Bev- 
erly, Randolph  county.  West  Virginia, 
thin  day  made  my  last  will  and  testa.- 
ment.  I  give  and  bequeath  to  my  beloved 
wife,  Agnes  C.  Cresap,  in  trust  and  for  her 
support  and  maintenance  during  ber  life, 
all  my  estate,  both  real  and  personal,  with 
full  power  and  privilege  to  sell  and  con- 
vey any,  all,  or  so  much  of  my  real  estate 
in  such  a  manner  as  she  may  see  fit,  in 
as  full  and  complete  manner  as  I  myself 
can  do,  to  sell  and  dispose  of  my  personal 
estate,  or  so  much  as  she  may  see  fit,  for 
her  own  support,  according  to  her  condi-- 
tion  in  life,  and  for  the  benetit  of  my  estate, 
BO  far  as  she  ipay  see  proper.  At  the 
death  of  my  dear  wife,  Agnes  0.  Cresap,  I 
desire  tbe  residue  of  my  estate,  both  real 
and  personal,  to  be  distributed  as  follows: 
One-halt  of  the  same,  after  giving  my  dear 
wife  a  full  and  liberal  support,  to  my 
brother  Gnstavns  J.  Cresap  and  to  my 
sisters,  Mary  B.  Cresap  andL  Rachel  R. 
Cresap,  to  be  equally  divided  between 
them;  to  our  dear  devoted  niece  Nannie' 
I.  Evans  the  one-half  of  the  residue  or  tbe 
one-fourth  of  tbe  remainder,  leaving  tbe 
one-fourth  of  the  remainder  of  ray  estate 
to  be  disposed  of  by  my  wife,  Agnes  C. 
Cresap.  In  case  my  dear  wife  does  not 
dispose  of  the  same,  which  I  here  desire  to 
give  her  full  right  and  power  to  do,  then 
I  desire  the  remaining  one-fourth  at  my 
wife's  death,  to  be  equally  divided  be- 
tween my  brother  Gustavus  J. Cresap  and 
my  unmarried  sister  or  sisters  at  her 
death.  I  hereby  constitute  and  appoint 
my  beloved  wife,  Agnes  C.  Cresap,  my  sole 
executrix,  with  lull  power  to  sell  any  or 
all  of  my  estate,  real  or  personal,  at  pub- 
lic or  private  sale  as  she  may  see  proper, 
with  full  power  to  convey  the  same  In  as 
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fall  and  complete  a  manner  as  lean  do; 
and  I  dfitlre  her  to  qualify  as  such  execu- 
trix  without  being  required  to  execute 
bond.  Written  and  aubscrlbed  in  my  own 
name.  May  15th.  1R84.  Chari.kh  J.  P.Crb- 
SAP."  Tne  plalntlR  also  filed  an  amended 
bill,  tn  which  she  alleges  that  she  inter- 
married with  said  testator  in  January, 
1870,  and  from  that  time  until  his  death, 
which  took  place  in  said  county  in  1SH6, 
they  lived  together  as  husband  and  wife, 
in  uninterrupted  domestic  peace  and  har- 
mony, but  that  no  issue  resulted  from  their 
marriage:  that  by  the  first  clause  of  her 
husband's  will  be  devised  and  beiiueathed 
to  her  in  truHt,  for  her  support  and  main- 
tenance during  her  life,  all  bis  estate,  real 
and  personal,  with  full  power  and  priv- 
ilege to  sell  and  convey  the  whole,  or  any 
part  thereof,  in  such  manner  as  she  might 
see  fit  to  do. in  as  full  and  complete  man- 
ner as  said  testator  could  himself  have 
done;  that  by  this  clause,  and  others  of 
similar  Import,  the  testator,  her  husband, 
clearly  Intended  to  confer  upon  atid  invest 
ber  with  the  complete,  absolute  title  in 
fee-simple  to  all  of  his  real  and  personal 
estate,  subject  only  to  the  payment  of  his 
debts  and  the  necessary  charges  of  its  ad- 
ministration ;  and  she  charges  that  the 
limitation  of  this  absolute  title  so  devised 
and  bequeathed  to  her  in  favor  of  said 
Gustavus  J.  Cresap,  Rachel  R.  Cresap,  and 
Mary  B.  Cresap  and  Naunle  I.  Evans  are 
conHequently  inoperative  and  void,  and 
can  only  be  held  to  indicate  on  the  pnrt  of 
the  testator  a  wisn  or  request  that  if  any 
part  of  the  estate  so  devised  to  her  should 
remain  unconsumed  orundinposedof al  the 
time  of  herdeath  such  remainder  should  be 
dlcposed  of  by  her  will  in  the  proportion  of 
one  moiety  of  such  remaintler  to  said  Gus- 
tavus J.  (.Vesap.  Rachel  R.  Cresap,  and 
Mary  B.  Cresap,  in  equal  portions,  and 
one-half  of  the  remaining  moiety  of  such  re- 
mainder should  go  to  Nannie  I.  Evans, 
and  the  residue  to  such  persons  as  the 
plaintiff  may  appoint,  and  upon  her  fail- 
ure to  matte  such  appointment  then  to  pass 
to  said  Gustavus  J.  Cresap,  and  to  such 
of  his  sisters  as  might  remain  unmarried 
at  the  time  of  her  death;  and  she  prays 
that  said  will  may  be  construed  by  the 
court,  and  her  rights,  powers,  and  duties 
under  the  provision  of  the  will  may  be  as- 
certained and  declared  by  the  decree  of  the 
court,  that  xhe  may  administer  the  said 
estate  according  to  the  true  intent  and 
meaning  ot  said  will,  and  for  general  re- 
lief. Three  of  the  defendants,  vl«.,  Gusta- 
vus J.  Cresap,  Mary  B. Cresap,  and  Rachel 
R. Cresap,  filed  an  answer  to  plaintiff's  bill 
and  amended  bill,  in  which  they  say  they 
desire  a  construction  of  said  will,  but  do 
not  admit  the  testator  intended  to  confer 
upon  and  Invest  theplaintlff  with  the  com- 
plete, absolute  title  in  fee-simple  to  all 
his  real  and  personal  estate,  subject  only 
to  the  payment  of  debts  and  the  necessary 
charges  of  administration,  and  that  the 
limitation  of  this  absolute  title  so  de- 
vised and  bequeathed  to  her  in  favor  of  de- 
fendants is  inoperative  and  void ;  and  they 
claim  that  the  first  clause  of  said  will  con- 
veys all  tills  estate,  real  and  personal,  to 
the  plaintiff,  in  trust  for  her  maintenance 
and  support  during  ber  life,  and  the  simple 


power  to  sell  and  convey  the  testator'a 
realty  is  not  inconsistent  with  said  tmat. 
but  that  the  proceeds  of  the  sales  of  said 
realty  continues  in  ber  hands  as  trost 
funds,  the  income  or  Interest  thereof  only 
to  be  appropriated  orused  fortbe  support 
and  maintenance  of  the  plalutitf  daringr 
her  life,  and  that  the  principal,  at  the 
plalntltTs  death,  becomes  part  of  tbc  res- 
idue of  the  testator's  estate,  one-half  of 
which  the  defendants  are  entitled  to  at>- 
Bolntely  and  without  condition,  and 
one-fourth  thereof  upon  condition  as  set 
forth  in  said  will;  and  they  insist  that  the 
court,  in  construing  said  will,  should  give 
force  and  effect  to  every  clause  and  part 
thereof, and  that  the  samecan  bedoneand 
the  Intention  of  the  testator  carried  out  in 
behalf  of  defendants.  The  other  defend- 
ants appeared  and  demurred  to  the  said 
amended  bill,  and  afterwards  wltbdrevr 
their  demurrer,  and  waived  their  right  to 
answer  the  same,  and  the  plaintllT  replied 
generally  to  said  auswer  filed  by  Gustavus 
J.  Cresap,  Mary  B.  Cresap.  and  Rachel  R. 
Cresap,  and  upon  this  state  of  pleading 
the  court,  proceeding  to  construe  said 
will,  decreed  thai  the  plaintiff  Agnes  C. 
Cresap  has  under  said  will  full  power  and 
authority  to  sell,  convey,  and  transfer 
the  paid  property,  both  real  and  personal, 
and  that  under  said  will  she  is  the  abso- 
lute owner  of  said  personal  estate,  and 
the  absolute  owner  In  fee-simple  of  any 
real  estate  held  by  him  in  fee-simple,  and 
as  to  any  estate  not  held  by  lilm  In  fee- 
simple  she,  under  said  will,  hath  succeeded 
to  all  rights  held  thereto  by  him  at  the 
time  of  his  death;  and  a  commissioner 
was  appointed  to  whom  an  order  of  ref- 
erence bad  been  made  in  the  cause  to  aS' 
certain  the  amount  aud  priorities  of  the 
debts  of  said  testator,  ami  to  settle  the 
accounts  of  said  executrix,  and  whs  di- 
rected to  proceed  with  said  accounts,  and 
from  this  decree  the  defendants  Gustavus 
J.  Cresap,  Rachel  R.  Cresap.  and  Mary  B. 
Cresap.  by  tlieir  counsel,  applied  for  and 
obtained  this  appeal  and  mifierseiieHS. 

Did  the  decrt*  complained  of  properly 
construe  the  last  will  and  testament  of 
Charles  J.  P.  ('resap,  and  carry  into  effect 
the  intention  of  said  testator?  This  Is  the 
question  presented  for  our  consideration. 
In  tlie  case  of  Whelan  v.  Reilly,  5  W.  Va. 
856,  this  court  held  that  "when  the  lan- 
guage of  the  tt^tator  Is  plain  and  his 
meaning  clear,  the  courts  ha  ve  nothing  to 
do  but  to  carry  out  the  will  of  the  testa- 
tor. If  not  inconsistent  with  some  rule  of 
law."  The  will  in  this  case  appears  to 
have  been  written  entirely  by  the  testator, 
and  although  it  does  not  appear  to  have 
been  written  with  that  precision,  aero- 
racy, and  clearness  that  Itmlghthavebeen 
if  prepared  by  some  one  more  accustomed 
to  the  preparation  of  such  documents,  yet 
I  thinlc.  when  the  paper  Is  taken  by  the 
four  comers,  and  properly  examined,  the 
intention  of  the  testator  is  plainly  mani- 
fest. In  the'  case  of  TebUs  v.  Duval,  17 
Grat.  349;  the  court  said :  "  Where  the  will 
affords  no  satisfactory  cine  to  the  real  in- 
tention of  the  testator,  the  court  must 
from  necessity  resort  to  legal  presomp- 
tions  aud  rules  of  construction;  bnt  such 
rules  yield  to  the  intention  ot  tbe  testator. 
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apparent  In  the  wtll,  and  have  no  applica- 
tion wliere  tlie  intention  ttias  appears,"— 
and  when  we  ascertain  what  his  intention 
was,  from  the  words  he  has  used,  we  shall 
have  construed  his  will,  and  it  should  be 
carried  into  eOect  unless  it  contravenes 
some  settled  rule  of  law.  See  Graham  v. 
Graham,  23  W.Va.  SB,  where  it  is  said: 
"The  intention  of  the  testator  mast  be 
gatliered  from  the  will  itself  whenever  it  is 
possible  to  do  so."  Also:  "If  the  testator 
OSes  lanKUHfce  which  can  be  construed  so 
as  to  carry  the  general  intent  and  purpose 
into  effect,  it  is  the  duty  of  the  court  so 
to  construe  the  language  as  to  accom- 
plish that  object."  Xiston  7.  Jenkins,  2 
W.  Va.  62.  In  the  case  of  Couch  v.  East- 
ham,  29  W.  Va.  784,  8  S.E.Rep.23,tbl8court 
held  that  in  the  Interpretation  of  a  will 
the  true  inquiry  is,  not  what  the  testator 
meant  to  express,  but  what  do  the  words 
used  express?  In  the  will  we  are  consider^ 
Ing  the  testator  commences  the  disposi- 
tion of  his  i)r<)|>erty  In  the  following  words : 
"I  give  and  txHjueath  to  my  beloved  wife, 
Agnes  C.  Cresap,  Is  trust,  and  for  her  8U|)- 
port'  and  maintenance  during  her  life,  all 
my  estute,  both  real  and  personal,  with 
full  powerand  privilege  to  sell  and  convey 
any,  all,  or  so  much  of  my  real  estate.  In 
such  manner  as  she  may  see  fit,  In  as  full 
and  complete  manner  as  1  myself  can  do, 
to  sell  and  dispose  of  my  personal  estate, 
or  so  much  as  she  may  see  flt,  fur  her  own 
■upp<irt,iircur(ling  to  her  condition  In  life, 
and  for  the  benefit  of  my  estate,  so  fur  as 
she  may  see  proper."  Now,  If  the  testa- 
tor had  omitted  from  this  clause  the 
words  "in  trust  and  for  lier  support  and 
maintenance  during  her  life,"  and  also  the 
words  "tu  sell  and  dispose  of  my  personal 
estate,  or  so  much  as  she  may  see  fit,  for 
her  support,  according  to  her  condition  in 
life,  and  for  the  benefit  of  my  estate,  so 
far  as  she  may  see  proper,"  I  would  have 
no  hesitation  In  saying  said  testator  in- 
tended by  this  portion  of  his  wilt  to  give 
his  wi'e  a  fee-simple  in  the  realty  and  ab- 
solute property  In  the  personiilty;  but 
thPHC  limiting  words  are  used  by  the  tes- 
tator immediately  In  connection  with  the 
language  which  confers  the  estate  upon 
her.  When  we  ask  the  question,  how  does 
he  sive  it  to  his  wife?  the  answer  Is  prom- 
inent, and  apparent  on  the  face  of  the  will, 
as  plain  as  wonls  can  make  it,  "Intrust 
and  for  her  support  and  maintenance  dar- 
ing her  life,"  and  this  language  applies 
both  to  the  real  and  personal  estate.  It 
may  be  asked,  why  does  the  testator  con- 
fer on  his  wife  full  power  and  privilege  to 
sell  and  convey  any,  all,  or  so  much  of  his 
real  estate  in  such  manner  as  she  might 
eee  flt,  in  as  full  and  complete  a  manner  as 
he  himself  could  do?  This  query  rather 
supports  thau  antagonizes  the  position 
assumed  and  contended  for  by  counsel  for 
the  appellant,  that  the  first  clause  of  said 
will  did  not  confer  upon  his  wife  the  fee- 
slmpleof  the  real  estate  therein  mentioned, 
but  only  gave  It  to  her  "In  trust  and  for 
her  support  and  maintenance  during  her 
life,"  because,  if  he  Intended  to  devise  her 
the  fee-simple,  and  thought  he  was  doing 
so,  there  would  have  been  no  necessity  of 
conferring  upon  her  the  right  to  sell  and 
convey  it,  as  the  fee-simple  would  carry 
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the  right  to  eonvey  with  It.  Again,  as  be 
proceeds  to  deal  with  his  personal  estate, 
he  authorises  her  to  sell  and  dispose  ol  bis 
personal  estate,  as  she  may  see  fit,  tor  her 
own  support,  according  to  her  condition 
in  life,  and  for  the  benefit  of  his  estate,  so 
far  as  she  may  see  proper.  Would  he  have 
used  this  language  if  he  had  Intended  that 
she  should  l>ecome  the  absolute  owner  of 
his  personal  property?  If  so,  why  does 
he  provide  that  she  may  use  her  discretion 
in  selling  It,  but  directs  how  the  proceeds 
shall  beapplied,  to-wit,  for  her  own  sup- 
port, according  to  her  condition  in  life, 
and  tor  the  benefit  of  his  estate,  adding 
the  words  "so  far  as  she  may  see  proper; 
that  is,  as  I  understand  it,  she  bad  the 
right  conferred  upon  her  by  these  words 
to  sell  a)I  of  his  personal  estate,  or  so 
much  as  she  saw  fit,  for  her  own  support, 
and  so  far  as  she  might  see  proper  to  sell 
the  same  tor  the  benefit  of  bis  estate. 
Now,  if  he  Intended  all  ot  said  personalty 
to  go  to  her,  why  does  be  direct  any  por- 
tion to  go  to  the  benefit  of  his  estate? 
Passing  on  he  says:  "At  the  death  of  my 
dear  wife,  Agues  C.  Cresap,  I  desire  the 
residue  of  my  estate,  both  real  and  per- 
sonal,to  bedistrlbuted  asfollows. "  It  the 
position  contended  for  by  the  appellant's 
counsel  were  the  correct  one,  where  would 
there  be  any  residue  of  his  estate  to  be  dis- 
tributed 7  But  the  testator  apitears  to  ha  ve 
thought  there  would  be  a  residue  not  only 
of  real  estate  but  of  personalty  also,  for 
he  says,  "the  residue  of  my  estate,  both 
real  and  personal,"  and,  proceeding,  he 
says,  "One-half  of  the  same,"  that  Is,  ol 
this  residue,  "after  giving  my  dear  wife  a 
full  and  liberal  support,  to  be  divided 
equally  between  my  brother  OustavusJ. 
Cresap  and  my  sisters,  Mary  B.  Cresap  and' 
Rachel  R.  Cresap. "  To  his  niece,  Nannie 
I.  Evans,  he  gave  the  one-half  of  the  resi- 
due, or  one-fourth  of  the  remainder,  leav- 
ing the  one-fourth  of  the  remainder  (that 
Is,  after  carving  out  her  support  for  life) 
to  be  disposed  ot  by  his  wife,  Agnes  C. 
Cresap.  Now,  could  It  possibly  have  been 
his  intention  to  give  her  all  of  his  estate, 
both  real  and  personal  ?  If  so,  why  <1oes 
he  expressly  say  she  may  dispose  of  one- 
fourth  of  what  remains,  after  deducting 
her  support  tor  life?  And  he  adds,  to 
make  it  mf)re  emphatic  and  explicit:  "In 
case  my  dear  wife  does  not  dispose  ot  the 
same,  which  I  here  desire  to  give  her  full 
right  and  power  to  do, "  (not  for  her  sup- 

gort,  and  not  for  the  benefit  of  his  estate, 
ut  absolutely,  because  this  disposition  \s 
unlimited,)— then  he  desires  that  fourth  to 
be  divided  between  his  brother  Gustavus 
J.  Cresap.  and  any  unmarried  sister  or  sis- 
ters at  her  death:  and  while  it  is  true  that 
under  this  clause  the  wife  would  take  un 
absolute  estate  In  said  fourth  and  the  lim 
Itatlon  over  to  his  brother  and  sister  or 
sisters  Is  void,  yet  it  shows  clearly  that  he 
did  not  intend  to  confer  a  fee-simple  or  ab- 
solute property  by  said  first  clause  on  his 
wife.  In  Redfield  on  theLawof  Wills,  (vol- 
ume 2,  p.  729,  §  51,)  the  author  says  It  was 
held  in  the  supreme  court  of  the  United 
States,  in  the  case  of  Smith  v.  Bell,  6  Pet. 
68,  and  by  reference  to  the  report  it  will 
he  found  that  Chief  Justice  Maksball,  de- 
livered the  opinion, "  that  a  bequest  to  the 
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testator's  ^■Ife  of  all '  my  personal  estate, 
etc.,  which  personal  estate  I  give  and  be- 
queath unto  my  said  wile,  to  and  tor  her 
own  use  and  benetit  and  disposAl,  abso- 
lutely, the  remainder  of  said  estate,  after 
her  decease,  to  be  for.the  use  of  Jesse  Good- 
win,'testator'sson,  that  thesewords  gave 
the  remainder  of  said  estate,  after  her  de- 
cease, to  the  son  with  as  much  certainty 
as  the  preceding  words  gave  the  whole  es- 
tate tu  the  wife;  that  the  intent  to  make 
a  provision  for  the  son  was  as  clearly  ex- 
pressed upon  the  face  of  the  will  as  that  of 
making  a  provision  for  the  wife;  that  if 
full  effect  is  given  to  the  latter  the  former 
is  expunged  from  the  will;  that  all  the 
words  of  the  will  were  equally  the  lan- 
guage of  the  testator;  thatthe  court  were 
not  at  liberty  to  set  aside  the  last  words 
of  the  instrument  any  more  than  those 
that  came  earlier;  that  the  whole  will  is 
to  be  taken  together,  and  ho  construed  as 
to  give  effect  to  every  portion  of  It  if  pos- 
sible. The  limitation  In  remainder  shows 
that  in  the  opinion  of  the  testator  the 
previous  words  had  given  only  an  estate 
for  life.  This  was  the  sense  in  which  he 
used  them,  and  it  was  hislntentiun  to  give 
the  personal  estate  to  his  sun  after  the 
death  of  his  mother."  In  the  case  of  Har- 
rison V.Harrison's  Adm'x,2Grat.l,which 
was  a  case  in  which  the  court  was  called 
upon  to  construe  the  litst  will  and  testa- 
ment of  R.  Harrison,  the  will  was  written 
by  the  testator,  as  in  this  case,  and  the 
clause  thereof  quoted  in  said  decision  com- 
prised the  entire  will,  with  the  exception 
of  the  introduction,  which  clause  read  ua 
follows;  "In  the  utmost  confidence  In  my 
beloved  wile  I  leave  to  her  all  my  worldly 
goods,  to  sell  or  keep  for  distribution 
amongst  our  dear  children  as  she  may 
think  proper.  My  whole  estate,  real  and 
personal,  are  loft  in  fee-simple  to  her,  only 
requesting  her  to  make  an  equal  distribu- 
tion amongst  our  heirs,  and  desiring  her 
to  do  for  some  of  my  faithful  servants 
whatever  she  may  think  will  most  con- 
duce to  their  welfare,  without  regard  to 
the  Interest  of  my  heirs.  Of  course,  I  wish 
first  of  all  that  all  my  debts  shall  be  paid. 
Tills  Is  my  only  will.  R.  Harrison."  The 
court  of  appeals  of  Virginia,  In  construing 
this  will,  held  "(1)  that  the  widow  Is  in 
lustlce  subject  to  the  payment  of  the  tes- 
tator's debts,  with  the  legal  title  to  the 
whole  estate,  real  and  personal;  (2)  that 
she  takes  the  beneficial  interest  in  the  es- 
tate for  her'life;  (3)  that  the  children  of 
the  marriage  take  a  vested  remainder  in  fee 
In  the  estate,  to  commence  in  possessicm 
at  the  widow's  death,  or  earlier,  at  her 
election;  (4)  that  the  widow  may  make 
advancements  to  the  children,  at  her  dis- 
cretion, so  that  they  all  ultimately  receive 
an  equal  share  of  the  estate;  (5)  that  she 
may  employ  a  reasonable  portion  of  the 
estate  for  the  benefit  of  the  slaves;  (6) 
that  she  has  power  to  sell  all  or  any  part 
of  the  estate,  real  or  personal,  for  payment 
of  debts,  or  more  convenient  enjoyment, 
advancement,  or  division :  that  precatory 
words  in  the  will  are  sufflclent  to  create 
a  trust  where  the  subject  and  object  are 
certain.  An  uncertain  charge  upon  an  es- 
tate does  not  render  the  subject  so  uncer- 
tain as  to  prevent  the  raising  of  a  trust 


by  precatory  words  In  a  wUl."  Judge 
Baldwin,  in  delivering  the  opinion  of  the 
court,  on  page  14,  says :  "  Where  a  testa- 
mentary benefit  contemplated  Is  direct 
and  primary, it  is  obvious  that  there  is'no 
room  tor  a  distinction  between  the  force 
of  peremptory  and  precatory  words. 
Thus,  in  the  devise  of  an  estate  or  a  tene- 
ment, or  the  bequest  of  a  horse,  or  a  sum 
of  money,  the  effect  is  the  same  whether 
the  testator  employs  the  language  of  gift, 
grant,  or  conveyance,  or  that  of  request, 
recommendation,  or  even  advice,  howeve? 
awkward  or  Inappropriate  any  of  the  lat- 
ter might,  in  some  cases,  seem.  The  diffi- 
culty arises  where  there  is  first  a  devise  or 
bequest  of  the  property  to  one  with  the 
addition  of  the  words  of  request,  recom- 
mendation, or  hope  in  behalf  of  others, 
and  It  consists  in  the  question  whether 
the  testator's  Intent  is  decisive  In  their 
favor  or  merely  suggestive  or  advisory  to 
the  first  taker.  Now,  to  make  that -ques- 
tion turn  upon  the  precise  intrinsic  import 
of  the  very  words  employed,  upon  the  sup- 
position advanced  by  some  that  the  tes- 
tator always  understands  clearly  their 
true  force  and  meaning,  would  involve  us 
in  verbal  criticisms,  and  chain  us  down  to 
a  literal  Interpretation,  with  what  success 
In  ascertaining  the  testator's  intentions, 
common  sense,  the  best  and  safest  guide 
in  such  matters,  will  readily  answer.  A 
testator's  desires  In  regard  to  the  disposi- 
tion of  his  property  to  be  collected  from 
his  will  ought  not  to  be  the  less  obeyed 
because  he  has  confided  the  execution  of 
them  to  another,  unless  it  appears  that 
he  designs  to  subject  his  own  wlwhes  and 
expectations  to  the  caprice  or  inclination 
of  the  person  so  Intrusted.  This  idea  is 
quaintly  but  comprdhensively  and  forcibly 
expressed  by  Lord  Ai.vani.ey,  M.  R.,  in 
Malim  v.  K3lghley,2  Ves.  Jr.  335,  where  he 
says:  'Whenever  any  person  gives  prop- 
erty, and  points  out  the  object,  the  prop- 
erty and  the  way  it  shall  go,  that  does 
create  a  trust  unless  he  shows  clearly  that 
his  desire  expi-essed  is  to  be  controlled  by 
the  party,  and  that  he  shall  have  an  op- 
tion to  defeat  It.'  If  this  were  not  so  I 
cannot  doubt  that  the  confidence  of  testa- 
tors would  often  be  abused,  and  their  tes- 
tamentary plans  defeated.  The  present 
case  may  be  tested  by  the  mere  question 
emphatically  and  vividly  put  by  the  ap- 
pellant's counsel:  It  the  widow  should 
give  away  the  whole  of  the  estate  to 
strangers, can  any  one  deny  that  It  would 
defeat  the  testator's  manifest  intention? 
The  question  gives  the  answer,  and  that 
answer  is  decisive." 

I  have  made  this  extended  quotation 
from  the  opinion  delivered  by  Judge  Bald- 
win on  account  of  the  great  similarity 
between  the  clause  therein  construed  and 
the  provisions  of  the  will  under  consider- 
ation, and  the  direct  applicability  of  the 
reaso.ning  used  therein  to  the  questions 
raised  in  this  case.  We  cannot  resist  the 
conclusion  that  the  testator,  Cresap,  In- 
tended to  create  a  trust.  The  words,  "in 
trust  and  for  hersupportand  maintenance 
during  her  life, "  coupled  with  the  clause 
granting  to  her  his  estate  both  real  and 
personal,  will  admit  of  no  other  construc- 
tion.   Ard  again,  the  fact  that  the  testa- 
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tor.  In  the  claase  uppointlnK  her  his  execu- 
trix, thluks  it  proper  to  coDfer  upon  her 
foil  power  to  seU  any  or  all  of  his  estate, 
real  or  personal,  at  public  or  private  sale, 
as  she  may  see  proper,"  with  full  power  to 
convey  the  same  in  as  full  und  complete 
a  manner  as  I  can  do,"  clearly  indicates, 
to  my  mind,  that  he  did  not  intend  by  the 
first  clauHC  in  his  will  to  create  a  fee-sim- 
ple as  to  bis  real  estate  or  absolute  prop- 
erty as  to  bis  personalty,  tor  tbe  reason 
that  there  would  have  been  no  necessity 
of  conferring  such  power  If  hR  intended  to 
give  the  fee-Himple  and  absolute  property, 
as  the  right  to  sell  and  convey  would 
have  passed  to  her  with  the  title.  While 
It  is  apparent  that  the  tet^tator  Intended 
to  provide  a  support  for  his  wife,  it  is  also 
jost  as  apparent  that  be  intended  to 
create  a  trust,  and  he  clearly  points  out 
the  objects  of  that  trust.  The  property  is 
Eiven  in  trust,  and  for  her  support,  and  if 
it  was  his  Intent  to  create  this  trust  we 
cannot  dioregard  such  intention.  We 
must  conclude  that  shld  testator  author- 
ised his  wife  to  sell  and  convey  bis  estate 
fur  convenience,  so  that  in  case  he  might 
see  fit  to  sell  any  or  all  of  his  real  estate 
conveyances  might  be  made  without  trou- 
ble or  expense,  and  to  avoid  the  necessity 
of  having  the  others  who  might  be  inter- 
ested in  the  proceeds  join  In  such  convey- 
ances; and  these  sales  were  to  be  made, 
"so  far  as  she  might  see  proper,"  for  two 
purposes — First,  for  her  support,  accord- 
ing to  her  condition  in  life:  and,  second, 
for  the  benefit  of  his  estate.  And  then  be 
proceeds  to  point  out  the  objects  of  such 
trusts,  as  follows:  At  the  death  of  his 
wife,  and  after  she  has  enjoyed  a  support, 
according  to  her  condition  in  life,  out  of 
bis  estate,  he  desired  one-fourth  of  the  re- 
mainder to  be  disposed  of  by  her,  one-half 
of  said  residue  to  bA  divided  equally  be- 
tween bis  brother  Gustavus  J.  CreHsp  and 
his  sisters,  Mary  B.  Cresnp  and  Knrhel  K. 
Cresap,  ami  his  niece,  Nannie  I.  Evans, 
to  have  the  remaining  fourth:  and  in  the 
event  his  suld  wife  did  not  dispose  of  said 
one-fourth  then  the  said  fourth  was  to  be 
divided  between  bis  brother  Gustavus  J. 
Cresup  and  any  unmarried  sister  or  sis- 
ters, at  her  death.  As  to  the  fourth  of 
said  residue  he  directed  his  wife  to  dispose 
of.be  clearly  intended  to  give  her  the  pow- 
er to  deed  or  will  it  to  whom  she  might 
see  proijer,  and  this  fourth  she  derived  as 
a  beneficiary  under  said  trust  declared  In 
the  first  T>art  of  the  Instrument,  and  in  the 
event  that  she  does  not  dispose  of  it  he 
directs  how  it  shall  be  distributed.  It  is 
oarnestly  contended  forcounsel  for  the  ap- 
pellees that  said  Agnes  C.  Cresap  took  an 
absolute  fee-simple  in  the  real  estate  of 
said  testator  by  the  first  clause  of  said 
will,  quoting  from  the  case  of  MilhoUcn 
V.  Rice,  13  W.  Va.  519:  "It  is  settled  that 
II  a  testator  gives  property  to  a  devisee  or 
legatee  to  use  or  dispose  of  at  his  pleas- 
ure: that  is,  to  consume  or  spend,  sell,  or 
give  away,  at  his  pleasure,  such  devisee 
or  legatee  has  the  fee-simple  or  absolute 
property,  even  though  his  interest  In  it  be 
called  by  the  will  a  'life-estate,'  and  there 
be  a  provision  in  the  will  whereby  what 
may  remain  of  the  property  at  the  death 
of  the  devisee  or  legatee  is  given  to  anoth- 


er person. "  But  when  we  look  at  tbe  lan- 
guage of  the  will  that  Judge  Gbebn,  in  de- 
livering tbe  opinion  of  the  court  in  that 
case  was  constmiug.  It  is  found  to  be  very 
different  from  the  one  we  are  considering. 
In  that  case  the  property  was  given  to 
bis  wife  to  use  or  dispose  of  at  her  discre- 
tion during  ber  natural  life,  and  also  to 
have  the  right  of  disposal  at  her  death, 
and  nothing  Is  said  about  a  trust.  In  the 
latter  portion  of  said  will  said  testator 
provided  that  his  wife  should  own  all  of 
his  lands  during  her  life,  to  use  as  she 
might  think  proper,  directing  said  lands 
to  be  sold  at  -ber  death,  and  one-half  of 
tbe  proceeds  to  go  to  his  heirs,  (naming 
them,)  and  tbe  other  half  to  be  disposed  of 
by  his  said  wife,  to  whom  she  might 
tbink  proper  of  her  heirs.  The  case  of 
May  V.  Joynes,  20  Grat.  692,  Is  also  cited 
to  sustain  the  position  that  the  wife  took 
an  absolute  fee-simple  In  said  estate  under 
this  will,  but  by  reference  to  that  case  It 
will  be  found  very  different  from  the  on< 
at  bar,  for  in  that  case,  although  the 
property  was  given  her  for  life,  she  not 
only  had  full  power  to  sell  tbe  same, 
convey  absolute  title  to  the  purchasers, 
and  use  the  money  for  investment  or  any 
purpose  that  she  pleased,  with  only  this 
restriction  that  whatsoever  remains  at 
her  death  shall,  after  paying  the  debts 
she  may  owe  or  any  legacies  that  she  may 
leave,  be  divided  as  follows,  etc.  This 
gave  her  the  full  power  to  dispose  of  the 
property  as  she  pleased,  by  wlU.or  other- 
wise, and  is  not  an  analogous  case.  In 
the  case  of  Cole  v.  Cole.  79  Va.  251,  cit- 
ed by  counsel  for  the  appellee.  It  was  held 
that  "it  Is  a  well-settled  rule  of  law  In  the 
construction  of  wills  that  an  absolute 
power  of  disposal  in  the  first  taker  ren- 
ders a  subsequent  limitation  repugnant 
and  void,"  referring  to  May  v.  Joynes, 
supra,  and  Carr  v.  Efflnger,  78  Va.  197.  In 
rcKard  to  this  abstract  proposition  it  is 
presumed  there  is  no  controversy  where 
the  first  clause  of  a  will  doea  nothing 
more  than  confer  an  absolute  power  of 
sale,  coupled  with  the  right  to  use  or  dis- 
pose of  the  proceeds  as  the  devisee  may 
think  proper.  But  as  the  court  holds  in 
the  same  case,  (section  1  of  the  syllabus:) 
"Little  aid  can  be  derived  in  the  construc- 
tion of  wills  from  adjudicated  cases,  as 
each  case  must  be  governed  by  its  own 
particular  facts  and  circumstances." 
While  in  the  case  we  are  considering  full 
power  and  privilege  was  given  to  the  wife 
to  sell  and  convey  all  or  so  much  of  his 
real  estate  in  such  manner  as  she  might 
see  fit.  in  as  full  and  complete  a  manner  as 
be  himself  could  do,  yet  she  was  not  al- 
lowed to  use'  the  proceeds  of  the  real  es- 
tate for  her  support,  but  she  was  allowed 
to  sell  and  dispose  of  his  per.oonal  estate, 
or  so  much  as  she  might  see  fit.  for  her 
own  support,  according  to  her  condition  in 
life,  and  for  the  benefit  of  his  estate. 
Then  as  to  the  real  estate  she  might  sell 
and  convey,  hut  the  proceeds  realized  were 
to  be  beld  in  trust  and  for  hersupport  and 
maintenance  during  her  life,  and  it  is  clear 
the  trust  applied  to  both  the  real  and  per- 
sonal estate.  Why  does  the  testator  limit 
her  support  to  her  condition  in  life  if  it 
was  bis  intention  that  she  was  to  use  and 
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enjoy  the  entire  estate?  In  Schonler  on 
Wills,  (section  466.)  the  antbor  says: 
"The  cardinal  rale  of  testamentary  con- 
stractlon,  as  already  Intimated,  is  tbat 
the  plain  intent  of  ttie  testator,  as  evinced 
by  tbelanguase  of  his  will,  must  prevail, 
it  that  intent  may  be  carried  into  effect 
without  yiolatiuK  some  deeper  principle 
of  public  policy;  and  whatever  respect  the 
construction  put  upon  corresponding 
words  in  other  wills  may  deserve  from 
the  court  by  way  of  precedent  this  plain 
and  lawful  intent  of  the  part  cular  will 
should  not  be  defeated.  Courts  have 
spoken  of  this  Intention  as  the  law,  the 
polar  star,  or  the  sovereign  guide,  when 
referring  to  this  governing  principle  of 
testamentary  clauses,  and  the  doctrine  In 
one  formula  or  another  is  constantly 
affirmed  In  the  report^i."  "But  it  is  tbein- 
tentlon  of  the  testator,  as  ezpreciHed  in 
his  own  will,  which  governs;  and  this  in- 
tention must  be  discovered  through  the 
words  of  the  will  itself,  as  applied  to  the 
subject-matter  and  the  surrounding  cir- 
cumstances." Again,  he  says,  (section 
46ii:)  "A  testator's  intention  is,  however, 
to  be  collected  from  the  whole  will  taken 
together,  and  not  from  detached  portions 
alone;  for,  as  it  Is  flgiArativfly  said,  the 
meaning  must  be  gathared  ex  vtaeeribva 
teatameati,  or,  to  use  another  familiar 
expression,  from  the  four  comers  of  the 
Instrument."  Rule  7  for  the  interpreta- 
tion and  construction  of  wills,  found  in 
Bedfield  on  Wilis,  (volume  1,  p.  425,  4th 
Ed.,)  says:  "That  all  parts  of  a  will  are 
to  be  construed  in  relation  to  each  other 
BO  as  if  possible  to  form  one  consistent 
whole;  but  where  several  parts  are  ab- 
solutely irreconcilable  the  tatter  must  pre- 
vail." This  Is  a  reasonable  rule,  and.  It 
Is  believed,  has  been  unlforml>:  adopted 
and  acted  upon  by  the  courts  in  the  con- 
struction of  wills.  The  trust  declared  in 
this  will  is  not  uncertain  as  to  its  object; 
neither  can  it  be  so  considered  as  to  quan- 
tity. Schonler  on  Wills,  (section  592,) 
among  other  things,  says:  "The  gift  of 
what  remains  undisposed  of  may,  indeed, 
be  often  repugnant  to  the  first  gift,  or  too 
nearly  so  to  vest  a  certain  right.  Never- 
tbeless.a  gift  is  good  of  what  shall  remain 
at  the  decease  of  the  first  taker,  it  the  lat- 
ter has  only  a  life-estate  given  him,  or  if 
such  gift  is  preceded  by  a  power  of  dispo- 
sition so  restrained  in  its  exercise  that  the 
gift  of  what  is  left  refers  evidently  to  what 
shall  remain  unappropriated  and  nu- 
appointed  under  the  power.  See  1  Jarm. 
Wills,  363-363."  In  the  case  of  .Johnson's 
Adm'r  v.  Blllups,  23  W.  Va.  685,  it  was 
held,  where  land  was  conveyed  to  a  gran- 
t<>e  subject  to  the  support  of  a  certain  man 
and  his  wife,  not  parties  to  the  deed,  dur- 
ing their  natural  lives,  that  "such  a  trust 
is  not  void  tor  uncertainty,  as  by  the  sup- 
port of  man  and  wife  is  meant  such  sup- 
port as  is  proper  and  suitable  to  them  in 
their  station  In  lite,  and  the  'amonnt  re- 
quired to  furnish  such  support  can  be  cu9- 
certained  with  reasonable  certainty." 
And  here  it  was  expressly  declared  that 
the  support  of  the  wife  must  be  "accord- 
ing to  her  condition  in  life."  Again, 
Schonler  on  Wills  (section  595)says:  "Any 
particular  will  may  disclose  an  intention 


to  create  a  trnst  witbont  cleariy  defining 
the  objects  or  purposes  of  that  trust.  Ex- 
pression of  desire,  accompanying  a  devise 
or  bequest,  are  prima  tiicle  obligatory, 
moreover,  and  create  a  trust  unless  the 
actual  Intention  appears  different."  In 
this  connection  we  refer  again  to  the  lan- 
guage of  the  will:  "At  the  death  of  my 
dear  wife,  Agnes  C.  Cresap,  I  desire  the  resi- 
due of  my  estate,  both  real  and  personal, 
to  be  distributed  as  follows. "  This  wilt, 
and  Its  provisions,  can  easily  bo  relieved 
of  any  uncertainty  as  to  quantity  by  as- 
certaining the  amount  she  was  entitled  to 
for  support,  according  to  her  condition  in 
life,  by  referring  the  latter  to  a  commis- 
sioner. Looking  to  the  entire  will,  I 
think  the  construction  hereinbefore  Indi- 
cated is  the  proper  one,  and  the  decree 
complained  of  must  be  reversed,  and  the 
cause  remanded  to  the  circuit  court  of 
Bandolph  county  for  further  proceedings 
to  be  had  therein,  and  the  appellee  most 
pay  the  costs  of  this  appeal. 

Lucas,  P.,  and  Bbaj(non,  J.,  concur. 
Holt,  J.,  absent. 


(MW.Ta.It8) 

Bbtbi.  ▼.  Nbwpobt  News  ft  M.  y.  B.  Co. 

(Supreme  Oowrt  ^ArmetUa  qf  Weat  VlrvMlo. 

Aoomsirr  at  Rulboad  Caossixa  —  Faii.i7bb  to 

WbISTL>— CONTRUOTOBT  MSOUOBMCB. 

1.  Failure  to  ring  •  IwlL  or  blow  •  whistle, 
on  an  engine,  ai  required  by  section  61,  o.  M. 
Code  1887,  Is  negllKenoe  for  which  a  rallraad 
company  is  ohanreable;  but  this  does  not  excuse 
a  traveler  on  a  highway  crossing  a  railroad  traok 
from  the  exerolse  of  such  reasonable  care  mid 
caution  as  the  law  requires,  to  ascertain  whether 
a  train  Is  approaching  the,  crossing. 

2.  The  traveler  and  the  company  have  mutual 
and  reciprocal  daties  and  obligations  in  such 
case,  and,  though  a  train  has  the  right  of  war, 
the  same  degree  of  care  and  diUgenoe  to  avoid 
ooUision  is  due  from  both. 

8.  It  is  the  duty  of  a  traveler  on  the  highway 
crossing  a  railroad  to  look  carefully  for  an  ap- 
proaching train,  and  If  looking  leaves  any  doubt, 
or  the  view  is  otietructed,  he  must  also  listen, 
before  attempting  to  cross;  otherwise,  he  wiU 
himself  be  guilty  of  negligence,  which  will  pre- 
vent bis  recovery  tar  an  Injiury  received  in  cross- 
ing. OlMtmctions  rendering  the  view  obscure 
ana  unreliable  call  for  gieatN:  caution  on  his 
part. 
(SyUabv  by  the  Cottrt) 

Error  and  supersedeaa  to  circuit  court, 
Cabell  county. 

Simma  &  Enslow,  for  plaintltf  in  error. 
QibsoB  A  MIcble,  for  defendant  In  error. 

Bbannon,  J.  In  October,  1887,  Conrad 
Beyel  brought  trespass  on  the  case  in  the 
circuit  court  of  Cabell  county  against  the 
New  port  News  &  Mississippi  Valley  Rail- 
road Company  ,to  recover  damagesfor  bod- 
ily Injury.  He  alleges  that  he  was  traveling, 
in  a  one-horse  wagon,  along  a  public  high- 
way which  crossed  the  defendant's  rail- 
road, and  while  he  was  crossing  it  a  loco- 
motive ran  against  the  wagon,  whereby 
the  horse  became  frightened  and  ran 
away,  overturning  the  wagon,  whereby 
he  was  thrown  from  It  to  the  gronnd,and 
seriously  injured.  A  Jury  awarded  him 
fl,876  damages,  and  Judgment  was  ren- 
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dered  tor  that  sum,  to  wbicb  the  detend- 
ant  took  this  writ  of  error. 

A  motion  for  a  new  trial  by  the  defendant 
raises  an  Important  qaeatloD.  Section  61,  c. 
54,  Code  1887,  enacts  that  a  betl  or  steam- 
wbtstleshall  be  rung  or  whistled  by  the  en- 
tfineer  orflremanof  alocomotiveatleastSO 
rods  from  the  place  where  the  railroad 
crosses  any  street  or  highway,  and  kept 
rini^ng  orwhitttlinsfor  atlme  sufficient  to 
givenoticeot  the  approach  ol  a  train  before 
the  street  or  highway  Is  reached,  and  In- 
flicts a  penalty  of  not  over  flOO  for  its  neg- 
lect ;  and  that  the  railroad  corporation 
shall  be  liable  to  any  party  injured  for 
damaces  by  reason  of  soch  neglect.  Un- 
der this  motion,  we  must  say  on  the  evi- 
dence that  the  defendant  did  not  comply 
with  this  requirement,  and  therefore  was 
jl^ilty  of  neglect  In  not  performing  this 
.auty.  Bat  was  no  duty  resting  on  the 
plaintiff?  2  Shear.  &  B.  Neg.  §  463,  thus 
states  the  law:  "The  rights  uf  a  traveler 
on  the  highway  at  a  point  where  It  Is 
crossed  on  a  level  by  a  railroad  are  subor- 
dinate to  those  of  the  railroad  company, 
so  far  as  to  require  the  traveler  to  give 
way  to  any  train  which  Is  in  sight  or  hear- 
ing, though  not  in  such  a  sense  as  to  give 
the  company  right  to  block  up  the  high- 
way, for  its  right  Is  only  given  for  the  pur- 
pose of  travel,  not  of  storing  its  cars  or 
goods.  Both  parties  are,  however,  equal- 
ly bound  to  use  ordinary  care:  that  Is, 
such  care  as  a  pmdent  man  would  usually 
take  under  similar  circumstances,  the  one 
to  avoid  committing,  and  the  other  to 
avoid  receiving.  Injury."  "But  when 
the  statute  requires  certain  precautions 
against  accidents,  and  its  requirements  are 
disrogarded,  the  party  suffering  damage 
Is  not  entitled  to  recover,  if  he  was  bImBcif 
guilty  of  negligence  which  contributed  to 
the  damage."  1  Redf.  R.  R.  586.  It  is  in- 
cumbent on  persons  using  the  highway  to 
resort  to  and  use  all  reasonable  efTorts  on 
their  part  to  foresee  and  avoid  danger, 
and  to  the  performance  of  this  duty  the 
law  will  hold  them.  A  want  of  such  care 
may  be  fraught  with  the  most  disastrous 
consequences,  not  only  to  themselves,  but 
to  the  many  traveling  on  railroads,  and 
If  to  themselves,  tor  want  of  such  care, 
the.v  must  abide  the  consequences.  1  Ror. 
R.  R.  632.  Failure  to  ring  bell  or  blow 
whistle  at  crossings,  though  required  by 
law,  will  not  render  the  company  liable,  un- 
less that  be  the  proximate  cause  of  the  In- 
jury^ and  there  be  no  such  negligence  by 
the  plaintiff  as  will  prevent  his  recovery. 
It  is  Just  as  Important  that  the  plaintiff 
eserclse  reasonable  care  upon  his  part, 
when  the  negligence  of  defendant  consists 
in  the  failure  to  observe  a  statute,  as  when 
it  arises  from  any  other  omission  or  neg- 
lect. If,  by  statute,  certain  warnings  or 
signals  are  required  .and  their  absence  be 
declared  negligence,  yet,  unless  the  statnte 
also  absolves  the  injured  party  from  the 
necessity  of  caution,  and  declares  that  the 
omlMsion  to  comply  with  the  statute 
shall  render  the  company  liable,  the  rule 
will  still  be  the  same  with  reference  to 
contributlve  or  comparative  negligence  as 
if  there  were  no  such  statutory  require- 
ment, and  the  failure  to  give  the  signal 
will  not  raise  a  presumption  that  such 


failure  was  the  cause  of  the  in]ury.  1  Ror. 
R.  R.  6Sl.  The  statutes  giving  action  tor 
failure  to  ring  bell  do  not  confer  such  ac- 
tion irrespective  of  the  injured  party's 
own  negligence.  One  whose  own  fault 
has  contributed  to  bis  injury  cannot  take 
advantage  of  these  statutes  to  excuse  his 
fault ;  and  the  omission  to  ring  a  bell  is 
no  excuse  for  the  plaintiff's  omission  to 
look  up  and  down  the  track.  2  Shear,  ft 
R.  Neg.  8  482.  An  omission  would  call  for 
the  public  penalty,  but  the  same  omission 
might  not  call  for  civil  damages.  Then, 
what  is  the  duty  of  a  person  crossing  a 
railroad  on  a  highway  ?  It  is  universally 
deemed  negligence  for  any  one  to  cross 
"without  taking  any  precfkutions  reason- 
ablT  In  his  power  to  ascertain  whether  a 
train  is  approaching.  As  a  general,  but 
not  Invariable,  rule.  It  Is  deemed  negligence 
to  cross  without  looking  continuously  in 
every  direction  in  which  the  tracks  run, 
to  make  sure  that  the  road  is  clear,  and, 
If  looking  leaves  any  doubt,  without  also 
listening  for  approaching  trains.  If  the 
unexplained  evidence  shows  that  the  in- 
jured person  could  certainly  have  seen  the 
train  in  ample  time  to  avoid  it,  If  he  had 
looked,  it  is  to  be  presumed  he  did  not 
look,  and  he  is  to  be  held  negligent,  as  a 
matter  of  la  w. "  2  Shear,  ft  R.  Neg.  8  476. 
"Not  looking  for  a  coming  train  is  not 
merely  an  imperfect  performance  of  duty j 
it  Is  an  entire  failure  of  performance." 
The  traveler  is  bound  to  stop  and  look 
out  for  trains;  and  may  not  rush  heedless- 
ly, nor  remain  nnnecessarily,  on  a  spot 
over  which  the  law  allows  engines  of  fear- 
ful power  to  be  propelled.  1  Ror.  R.  R. 
535.  Authorities  to  this  effect  are  too 
numerous  to  cite  further. 

Let  us  now,  in  view  of  these  legal  prin- 
ciples, turn  to  the  evidence.  The  plaintiff 
was  approaching  the  railroad  in  a  wagon. 
He  had  lived  within  about  100  yards  of 
the  railroad  for  a  considerable  period;  was 
familiar  with  the  ground,  and  railroad 
crossing;  had  been  accustomed  to  drive 
over  It  once  or  twice  a  week.  His  very 
familiarity  with  it,  perhaps,  lulled  him  In- 
to forgetfulness.  He  approaches  the  cross- 
ing. He  knows  It  is  train  time.  He  stops 
to  listen  75  yards  from  the  crossing,  but 
here  the  bill  was  high,  so  as  to  shut  out 
of  view  the  railroad  in  the  direction  from 
which  the  train  was  coming.  The  bill 
continues  down  to  the  railroad,  where 
there  Is  a  cut,  bnt  lowers  as  It  approaches 
the  roiid,  though  It  extends  close  to  the 
track,  and  there  Is  a  cut,  and  also  at  some 
distance  a  curve.  When  he  stopped,  the 
train  was  eertninly  not  at  the  point  where 
it  sbonid  have  whistled,  as  he  drove  In  a- 
slow  walk  down  towards  the  railroad. 
Hehimself  says  that  be  did  not  again  stop 
or  listen,  but  went  straight  to  the  rail- 
road. Though  the  hill  extended  down  to 
therallroad.yet.ata  point  10  feetfrom  the 
center  of  the  track,  one  could  see  along 
the  track  105  feet,  and,  from  the  center  of 
the  track,  one  could  see  twice  that  dis- 
tance, and  then  a  curve  prevents  seeing 
further.  If  he  had  stopped  and  looked,  he 
might  have  seen  the  train.  Certainly,  if 
he  had  stopped  and  listened,  he  could 
have  heard  Its  approach,  for  others  near 
there  heard  it  coming  nearly  a  mile  away. 
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His  hearing:  was  not  defective;  bis  sifcht 
was  not.  This  was  a  dangerous  place,  as 
he  knew,  and  therefore  reqoired  all  the 
more  caution.  Yet,  when  he  gets  near  the 
track,  be  neither  stops  nor  listens,  as  be 
bimseK  says,  knowing,  too,  the  train  was 
due.  The  nearest  poiutat  which  he  stopped 
or  listened  was  75  yards  from  the  track, 
where  his  view  was  cut  off,  and  perhaps 
the  facility  of  bearing  diminished.  In 
Railroad  Co.  y.  Beale,  73  Pa.  St.  504.  the 
line  of  railroad  was  obstructed  from  view 
of  a  traveler  approaching  a  crossing  In  a 
wagon,  and  he  did  not  come  to  a  stop  be- 
fore croHsinir,  and  it  was  held  to  t>e  con- 
tributory negligence,  defeating  recovery 
for  the  death  of  the  traveler.  Sbarswooo, 
J.,  said:  "The  evidence  of  the  plaintiff 
showed  a  clear  case  of  contributory  neg- 
ligence in  the  deceased.  The  crossing  at 
wbirh  he  met  with  the  Injury  which  re- 
sulted in  bis  death  was  a  dangerous  one, 
and,  as  he  was  well  acquainted  with  it, 
there  was  the  greater  reason  that  he 
should  exercise  the  utmost  care  aad  cau- 
tion by  stopping  at  the  railroad  before 
undertaking  to  pass  over.  It  Is  very  clear, 
that  If  he  had  doue  so,  but  for  a  few  min- 
utes, the  accident  would  not  have  hnp- 
peue«l."  "This  evidence,"  said  the  judge 
In  his  charge,  "is  uncontradicted  that 
there  was  a  level  piece  of  ground  about  TO 
feet  wide  between  the  hill  or  bluff  and  the 
first  track,  or  siding  on  the  approach  to 
the  track,  from  the  valley  upon  which  the 
deceased  whs  traveling.  It  was  his  plala 
duty  to  have  stojjped  at  that  place.  In 
this  present  case,  as  In  that,  there  was  a 
place  near  the  track  from  which  the  train 
could  be  sei*n  for  a  short  distance,  and 
could  easily  have  been  heard.  Judge 
SuAKswooD  further  said:  "The  duty  of 
stoiiping  is  more  manifest  when  an  ap- 
proacliing  train  cannot  be  seen  or  heard 
than  where  It  can.  •  •  •  There  never 
was  a  more  important  principle  settled 
than  that  the  fact  of  the  failure  to  stop 
immediately  before  crossing  a  railroad 
track  is  not  merely  evidence  of  negligence 
for  the  jury,  but  negligence  per  se,  and 
a  question  for  the  court.  Railroad  Co. 
v.  Heileman,  49  Pa.  St.  60.  It  was  im- 
portant, not  so  much  to  railroad  com- 
panies, as  to  the  public.  Collisions  of  this 
character  have  often  resulted  In  the  loss 
of  hundreds  of  valuable  lives  of  passen- 
gers, and  will  do  so  again  if  travelers 
crossing  railroads  are  not  taught  their 
simple  duty,  not  to  themselves  only,  but 
to  others."  In  the  case  of  Seofeld  v.  Rail- 
road Co.,  70  Wis.  216.  35  N.  W.  Rep.  278, 
the  opinion,  after  referring  to  many  cases, 
says :  "  The  rule  to  be  deduced  from  these 
cases  Is  this:  If  the  view  of  a  traveler  on 
the  highway  approaching  a  railroadcross- 
ing  is  so  obstructed  that  he  cannot  see  an 
approaching  train  in  time  to  stop  his  team 
before  colliding  with  it.  If  he  knows  that 
a  train  is  due  at  such  crossing  at  or  about 
such  time,  and  if  he  is  unable  to  hear  the 
approaching  train  when  his  team  is  in  mo- 
tion, whether  by  reason  of  the  force  or 
direction  of  the  wind,  or  of  noises  in  the 
vicinity  made  by  his  own  wagon,  or  other 
causes,  ordinary  care  requires  him  to  stop 
his  team  while  he  may  do  so.  and  listen 
for  the  train."    In  United  States  supreme 


court,  in  Railroad  Co.  v.  Houston,  95  U. 
S.  697,  It  was  held  that  neglect  to  sound  the 
bell  on  nearing  a  street  did  not  relieve  the 
traveler  from  listening  and  looking  before , 
attempting  to  cross.  In  Schaefert  y.  Rail- 
road Co.,  62  Iowa,  624, 17  N.  W.  Rep.  898, 
it  was  held  that  a  person  on  a  highway 
approaching  a  crossing,  with  knowledge 
that  the  view  of  an  approaching  train  is 
to  an  extent  obstructed,  who  allows  his 
team  to  trot,  and  makes  no  effort  to  look 
or  lis  ten  for  18  rods  from  the  track,  cannot 
recover.  A  railroad  track  is  itself  a  warn- 
ing. 2  Shear.  A.  R.  Neg.  p.  280,  $  476,  note  1, 
citing  Mynning  v.  Railroad  Co.,  (Mich.)  28 
N.  W.  Rep.  514.  In  Merkle  v.  Railroad  Co., 49 
N.  J.  Law,  473,  9  Atl.  Rep.  680.  it  was  held 
that  a  railroad  is  itself  a  warning  of  dan- 
ger, and  persons  about  to  cross  must  make 
use  of  hearing  and  sight,  and.  if  either  is 
not  available,  the  obligation  to  use  the 
other  Is  stronger,  and,  if  one  neglects  this, 
he  does  so  at  his  own  risk.  See  Wilcox  v. 
Railroad  Co.,  39  N.  Y.858;  Railroad  Co. 
V.  Hunter,33  Ind.  835;  Havens  v. Railroad 
Co..  41  N.  Y.  296.  The  inquiry  Is  whether 
it  appears  that  the  plaintiff  could,  by  look- 
ing, have  seen  the  train  In  time  to  avoid 
collision.  If  so,  he  should  be  nonsuited. 
Baxter  v.Rallroad  Co., 41  N.  Y.502.  In  the 
Illinois  case  (Railroad  Co.  v.  Loomts.13  111: 
548)  it  was  h^ld  that  failure  to  give  signal 
did  not  throw  the  onus  on  the  company, 
until  proof.is  given  tending  to  show  that 
injury  resulted  from  Its  want.  In  this 
cause  there  is  no  conflict  In  evidence  as  to 
this  feature,  and  in  note  to  Wilcox  v.  Rail- 
road Co..  100  Amer.  Dec.  440.  several  cases 
are  cited  to  show-  that  In  such  state  of  the 
case  and  where  plaintiff  appears  charge- 
able with  negligence,  the  court  should  so 
hold  as  matter  of  law.  I  think  that  while 
the  question  is  one  of  mixed  fact  and  law, 
of  which  generally  a  jury  is  to  judge,  yet 
here,  as  in  the  Ohio  case  of  Railway  Co. 
V.  Elliott,  28  Ohio  St.  340,  where  the  plain- 
tiff's evidence  showed  want  of  care,  be 
cannot  recover.  The  plaintiff's  stop  75 
yards  from  the  track  where  he  could  not 
see  it,  considering  the  ground,  his  going 
straight  without  stop  or  listenlDg,  In  for- 
getfalness.  inattention,  or  carelessness, 
knowing  well  the  dangerous  character  of 
the  place,  having  bis  organs  of  sense  un- 
impaired, and  knowing  that  the  train 
was  due.  was  contributory  negligence. 
"  Forgetf nluess  of  danger  or  absence  of 
thought  about  the  railroad  is  no  excuse 
for  a  failure  to  look  or  listen. "  2  Shear.  A 
R.  Neg.  5  476.  On  the  one  hand.  It  may  be 
said  tliat  we  may  assume  that  warning, 
if  given,  would  have  been  heard,  and  the 
disaster  avoided;  but,  on  the  other,  it 
may  with  equal  force  be  said  that,  if  the 
party  had  exercised  reasonable  care,  it 
would  also  have  been  avoided.  And  so 
the  want  of  care  or  negligence  on  the 
side  of  the  individual  and  railroad  would 
be  equipoised,  and  in  this  condition  the 
plaintiff  could  not  recover.  Railroad  Co. 
V.  Moriis,  31  Grat.  200:  Railroad  Co. 
V.  Anderson,  Id.  814;  Railroad  Co.  v. 
Aspell,  23  Pa.  St.  149;  Railroad  Co.  v. 
Jones,  95  D.  S.  439.  I  confess  I  am  sur- 
prised to  find  the  law  on  this  subject  as 
it  Is,  and  that,  as  an  original  question, 
I  would  have  felt  inclined  to  say  tliat  th« 
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omtesloQ  of  tbese  statutory  warnlOKS 
would  call  tor  a  rocoverj';  that  the  stat- 
ute deslKned  them  to  arouse  to  caution 
aud  watchfulness  those  who,  fur  the  time, 
troro  the  cares  op  griefs  of  life,  are  sunk 
In  listless  inattention,  or  eren  the  careless 
and  negligent;  hut  the  great  current  of 
authority  would  not  Justify  this  view. 
Perhaps,  as  the  distinguished  Judge 
Sbarbwood  says,  a  public  policy,  de- 
signed to  save  the  lives  of  the  thousands 
who  in  these  days  travel  on  our  railroads, 
has  had  a  large  share  in  so  settling  the 
law.  We  do  not  intend  to  impugn  the 
general  principle  of  Nuzum  v.  Railway  Co., 
30  W.  Va.  228,  4  S.  E.  Rep.  242.  We  say 
that  the  omission  of  the  signals  or  warn- 
ing's required  by  tlie  statute  is  negligence 
in  a  railroad  company  prima  facie,  enti- 
tling an  Injured  party  to  recover,  and  hi 
is  not,  after  proving  such  negligence  and 
his  injury,  palled  on  to  prove  that  he  is 
not  guilty  of  contributory  negligence; 
but,  when  it  appeal's  from  the  evidence  ad- 
duced by  a  plaintiff,  or  Is  satisfactorily 
shown  by  the  defendant,  that  the  platn- 
tiS  is  guilty  of  contributory  negligence, 
then  it  falls  under  the  general  prinuiples  of 
the  law  of  contributory  negligence  above 
stated.  So  much  for  the  motion  to  set 
aside  the  verdict  as  not  sustained  by  the 
evidence. 

The  defendant,  in  its  brief  of  counsel, 
maintains  that  it  is  aggrieved  by  the  re- 
fasal  to  give  its  instruction  numbered  6, 
reading  as  follows:  "Defendant's  Instruc- 
tion No.  6.  The  court  instructs  i  he  jury  as 
follows:  To  enable  the  plaintiff  to  re- 
cover, the  jury  must  find  from  the  evi- 
dence that  the  defendant  negligently, 
with  force  and  violence,  drove  Its  locomo- 
tive engine,  without  ringing  Its  bell  or 
blowing  its  steam-whistle  for  a  sutticient 
time  to  givedue  notice  tothe  said  plaintitt 
of  the  approach  of  the  said  locomotive, 
upon  and  against  the  said  plaintiff,  and 
the  hopse  and  wagon  which  the  said 
plaintiff  was  then  and  there  driving  along 
the  public  roa<l,  and  over  the  public  rail- 
road cruRsIng,  and  that,  by  means  of  such 
engine  being  so  negligently  driven,  as 
aforesaid,  against  and  upon  the  plain- 
tiff, and  his  horse  and  wagon,  the  said 
horse  was  and  became  greatly  fright- 
ened, and  ran  away  with  and  over- 
turned plaintiff's  wagon,  throwing  him 
out  and  injuring  him."  The  declara- 
tion alleged  that  the  defendant  "  wrong- 
fully, injuriously,  unlawfully,  and  negli- 
gently, with  great  force  and  violence,  and 
at  a  high  rate  of  speed,  drove  its  said  loco- 
motive engine,  without  ringing  Its  said 
bell  or  whistling  its  said  steam-whtstle 
for  a  time  sufficient  to  give  due  notice  to 
the  said  plaintiff  of  the  approach  of  the 
said  engine,  upon  and  against  the  said 
plaintiff,  and  the  said  horse  and  wagon 
which  the  plaintiff  was  then  and  there 
lawfully  driving  upon  and  along  the  said 
public  highway,  and  upon,  over,  and 
across  said  public  crossing  at  grade, 
whereby  said  horse  became  greatly  fright- 
ened, and  ran  away  with,  and  overturned 
riaid  wagon,  and  the  plaintiff  was  sud- 
denly, and  with  great  force  and  violence, 
chrown  from  said  wagon  to  the  ground, 
and  thereby  sustained  divers  serious  in- 


juries, "  etc.  If  this  instmction,  like  Nos. 
4  and  5  asked  by  the  defendant,  propound- 
ed the  theory  that,  to  enable  the  plaintiff 
to  recover,  the  evidence  must  show  that 
the  engine  actually  struck  the  wagon  or 
horse  or  man,  actual  physical  contact,  I 
think  it  would  have  beeu  objectionable, 
tori  understand  the  gist  of  the  charge 
of  the  declaration  not  to  be  such  con- 
tact, or  merely  such  contact,  but  that, 
from  running  the  locomotive  rapidly  and 
without  signal,  the  horse  became  fright- 
ened and  ran  away,  or,  at  most,  that 
by  running  it  under  those  rlrcunistnnees 
against  the  wagon,  the  horse  became 
frightened  and  ran  away,  the  eHseoce 
being  that  the  horse  was  frightened  there- 
by and  ran  away,  and-  thereby  injured 
plaintiff,  the  striking  the  wagon  being  less 
Important,  as  only  part  of  the  cause  of 
the  origin  of  the  Injury.  The  causes  in- 
ducing the  fright  of  the  horse  are  rapid 
running  of  train  without  siirnal,  and  its 
striking  the  wagon.  Can  it  not  be  proven 
that  the  train  was,  without  signal,  run 
at  high  speed,  very  close  to  horse  and 
wagon,  though  without  actually  striking 
them,  thereby  frightening  the  horse,  with- 
out a  variance?  I  think  so.  The  word 
"upon"  does  not  always,  in  legal  or  other 
phrase,  import  actual  contact.  Indict- 
ments for  assault  charge  an  assault  upon 
one,  but  there  Is  no  actual  battery.  So 
the  word  "  against, "  as  sentences  which 
the  mind  will  suggest,  and  as  the  diction- 
ary shows,  does  not  always  Import  phys- 
ical contact:  but,  even  if  it  ought  to  be  so 
Interpreted  in  this  declaration,  it  Is  only  a 
part  of  the  means  working  a  result,  which 
result  is  the  source  of  the  injury.  Thecase 
of  Hawker  v.  Railroad  Co.,  15  W.  Va.  628, 
would  not  sustain  the  claim  of  variance 
here  For  these  reasons,  I  think  instruc- 
tions 4  and  6  properly  rejected,  but  in- 
struction 6  is  not  open  to  that  objection, 
because  it  does  not  onl.v  incorporate  the 
running  of  the  locomotive  upon  and 
against  the  plaintiff  and  his  horse  and 
wagon, but  proceeds  to  add  thelangnage: 
"And  that,  by  means  of  such  engine  being 
so  negligently  driven,  asaforesald.  against 
and  upon, the  plaintiff  and  his  horse  and 
wagon,  tlie  said  horse  became  and  was 
greatly  frightened,  and  ran  a  way  with  and 
overturned  the  plaintiff's  wagon,  throwing 
him  out  and  Injuring  him,"  thus  attribut- 
ing the  Injury  lo  the  same  causes  as  the 
declaration  Itself  does,  covering  the  whole 
ground  that  it  covers  in  that  respect,  us- 
ing, if  not  its  language,  its  substance.  If 
the  plaintiff  In  his  declaration  so  assigned 
the  cause  of  the  Injury,  why  may  not  the 
Instruction  of  defendant  adopt  the  same 
scope,  and  ask  the  court  to  tell  the  jury 
that  the  evldencemustcomeuptothesame 
standard?  Whether  it  was  a  variance  or 
not,  why  could  not  defendant  adopt  it, 
and  ask  the'courttosuy  thatthecasemnst 
come  up  to  the  standard  set  by  plaintiff 
In  ids  declaration?  The  defense  gave  evi- 
dence tending  to  show  that  bell  and 
whistle  sounded  warning,  and  that  the 
engine  was  116  yards  from  the  plaintiff 
when  first  seen  on  the  crossing,  whipping 
and  lashing  his  horse,  and  had  passed  50 
or  60  feet  from  the  track  when  the  englnn 
reached  it,  and  that  bis  falling  from  th< 
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waffon  was  attribntable  to  the  whtpplns 
of  tte  horae  there,  and  (or  nome  diatancA 
after  croMHing,  or  bad  drtvioK.  or  rocka  in 
the  rond,  or  that  he  drove  over  a  bank, 
and  that  it  came  not  from  the  cause  Im- 
puU>d  in  the  declaration,  or  that  the  horae 
was  not  frlRhtened.  but  threw  plaintiff 
out  frum  speed  caused  by  the  whipping;* 
Why  had  not  the  defense  a  rlKht  to  an 
Instruction,  in  view  of  this  evidence,  to 
the  effect  of  No.  6,  that  the  evidence  for 
the  plaintiff,  to  succeed,  must  prove  the' 
thiuKs  in  It  suKKeBted,l>eing  Just  what  the 
declaration  nllei^d?  We  think  Instruc- 
tion 6  was  liupn)per]y  rejected.  It  may 
be  proper  to  say  that  the  Judge  did  give 
instructions  at  the  Instance  of  the  defense 
subiitantially  embodying  the  law  .as  to 
'  duty  of  travelers  at  a  crossing,  as  above 
stated;  but  it  seems  to  me  that  the  Jury, 
viewing  the  case  only  on  the  plaintiff's 
evidence,  departed  from  and  disregarded 
such  Instruction.  The  Judgment  is  re- 
verswl.  verdict  Het  aside,  n«w  trial  award- 
ed, and  cause  remanded  for  such  trial. 

LccAS,   P.,   and    EUtousB,  J.,  concur. 
H01.T,  J.,  absent. 


(34  W.  Va.  46D 

I'm!  DRRT  V.  Cmr  of  HtraTmoton. 

(Supreme  Court  of  Appeala  <if  West  Virginia. 
Dec.  U,  iseo.) 

DsrScnvB  Siobwalks— TaABiLtrr  or  Cirr— Ra- 

MOTC  AXO  i>ROZIMATI  CaUBB. 

1.  In  an  action  to  recover  damages  for  in- 
Jnrles  received  on  account  of  an  alleged  defect  in 
a  sidetvttlli  against  s  city  or  town,  the  plaintiff 
must  allege  and  prove  that  such  street  or  side- 
walk upon  which  the  Iniurv  occurred  was,  at  the 
time  and  plat.^  where  the  Injuiy  was  sustained, 
controlled  and  treated  by  the  town  authorities  as 
a  public  street  or  sidewalk,  and  opened  as  such. 

8.  in  such  action,  if  the  plaintifT  seeks  to 
prove  that  the  city  authorized  and  directed  the 
prop.:rty  owner  to  construct  the  sidewalk  at  the 
point  where  the  injury  oucurred  in  front  of  his 
premises,  the  records  of  the  city  cotucil  are  the 
best  evidence  as  to  what  its  action  was,  unless 
no  such  record  was  made  as  required  by  law;  and 
parol  evidence  should  not  be  received  as  to  such 
action  when  said  record-boolcs  are  accessible, 
and  can  be  produced. 

8.  If  the  evidence  discloses  that  the  defect  in 
the  sidewalk  was  the  remote,  and  not  the  proxi- 
mate, cause  of  said  injury,  the  plaintiff  U  not 
entitled  to  recover. 
{Syltubus  by  the  Court) 

Error  and  supersedeas  to  circuit  court, 
Cabell  rount.v. 

<  Hiii/ibell,  AtHrtln  A  Holt,  for  plaintiff 
in  error.  Uibaoa  A  Uhble,  (or  defendant 
In  error. 

English.  J.  This  was  an  action  of  tres- 
pass on  the  case  brought  by  John  Chll- 
drey  against  thecltyof  Huntington,  in  the 
circuit  court  of  Cabell  county,  claiming 
damages  for  injuries  sustained  by  him  by 
reason  of  tl>e  defendant  negligently  allow- 
ing and  permitting  a  certain  public  side- 
walk within  the  con>orate  limits  of  said 
^ity  to  become  and  to  remain  in  bad  or- 
der and  out  of  repair,  in  this:  that  the 
said  defendant  permitted  a  large  hole  to 
become  and  to  remain  In  one  of  the  plank 
of  wliich  Raid  sidewalk  was  then  and  there 
constructed  and  maintained  in  front  of 
what  Is  known  as  the"  Mitchell  Property," 


on  Seventh  street,  near  the  middle  ot  eald 
sidewalk.  The  defendant  demorred  gen- 
erally to  the  plaintiff's  declaration,  and 
pleaded  not  guilty;  the  court  overruled 
the  demurrer,  and.  Issue  being  Joined  up- 
on said  plea  of  not  guilty,  the  case  was 
submitted  to  a  Jury,  which  resulted  In  a 
verdict  for  the  plaintiff  forf  I.2U0damages. 
When  the  plaintiff  had  introduced  his  evi- 
dence and  rested  his  c^se.  the  defendant 
moved  the  court  to  strike  out  all  of  the 
plaintiff's  evidence,  and  exclude  thn  same 
from  the  Jury,  because  the  same  was  in- 
suttlclent  to  maintain  the  Issueon  the  part 
of  the  said  plaintiff, and  because  itsliowed 
that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  which  alone  cauxed  the  al- 
leged Injury,  and  because  there  whs  no 
proof  or  evidence  thnt  the  sidewalk  men- 
tioned In  the  de<:luration  had  «ver  t>een  a 
Culiiic  sidewalk  controlled  nnd  managed 
y  the  said  defemlaut,  liut  the  court  over- 
ruled said  motion,  and  refused  to  strike 
out  said  evidence,  nnd  excluile  the  same 
from  the  Jury,  and  the  defendant  excepted, 
and  thereupon  the  defenduiit  introduced 
Its  witnesses  tielore  the  jury,  nnd,  after 
theevtdence  had  lieen  conclu<lH<l.  the  plain- 
tiff moved  the  court  to  Instruct  the  Jury  as 
follows:  "The  Jury  are  Instructe*!  thnt  If 
they  t>elleve,  from  theevitience  In  this  case, 
that  there  was  such  defect  in  the  sidewalk 
mentioned  in,  and  asUallPgedln,  tliedecla- 
rationi  and  that  tlie  plaintiff  vvus  injured 
b.v  reason  of  said  defect  in  saiil  sidewalk 
of  the  city  of  Huntington,  and  tliatsuch 
sidewalk  was  In  tlie  corporate  lindts  of 
the  defendant,  and  that  the  town  or  city 
authorities  of  the  defendant  had  used  and 
treated  such  sidewalk  as  a  public  side- 
walk, then  they  should  find  for  the  plain- 
tiff such  damages  as  will  compensate  for 
his  injury,  unless  they  further  iielieve  from 
the  evidence  that  the  pluintifl's  own  neg- 
ligence contributed  to  the  injury."  To  the 
giving  of  which  instruction,  the  defend- 
ant, by  his  attorney,  objected .  but  the 
court  overruled  the  objection,  nnd  gave 
the  jury  the  said  instruction,  and  the  de- 
fendant excepted;  ami  theivupon  the  de- 
fendant moved  the  court  to  give  the  Jury 
the  following  three  instructions:  "(1)  The 
court  Instructs  the  Jury  that  It  Is  not 
every  defect  In  a  sidewalk  that  renders  It 
unsafe  and  out  of  repair.  It  must  be  such 
defect  as  to  render  the  sidewalk  uuHafn  for 
use  In  the  ordinary  mode,  and  though  they 
may  believe  from  the  evidence  that  the 
sidewalk  mentioned  in  the  declaration  at 
the  place  therein  specified  was  within  the 
corporate  limits,  yet  they  must  further  be- 
lieve from  the  evidence  that  the  city  of 
Huntington  had  control  and  treated  the 
same  as  a  public  walk.  If  the  said  defend- 
anthad  not  controlled  ortreated  thesame 
as  a  public  walk,  but  this  one  had  been  put 
down  by  Individuals  for  their  own  pur- 
poses, the  city  is  not  liable.  (2)  The  court 
Instructs  the  Jury  that  the  mere  fact  that 
the  sidewalk  complained  of  was  within 
the  corporate  limits  of  the  defendant  city 
Is  not  Butticlent  to  charge  the  city  with 
the  duty  of  keeping  it  in  good  repair  and 
safe  condition.  To  charjce  the  city  ot 
Huntington,  it  must  be  proved  that  said 
sidewalk  was  a  public  sidewalk  so  treated 
or  controlled  by  said  defendant.    (3)  The 
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court  Inatrnctff  the  Jary  that  before  the 
plaintiff  can  recover  In  this  case,  they  must 
believe  from  the  evidence  that  there  wan  a 
hole  in  oneof  the  planks  of  which  the  side- 
walk complained  of  was  composed  and  a 
piece  broken  off  the  edRe  of  one  of  each 
planks  to  not  such  defect  as  Is  complained 
of."  To  the  giving  of  said  InHtruL-tlous, 
and  each  of  them,  the  said  plaintiff  ob- 
jected, which  objection  the  court  overruled 
as  to  said  instructions  numbered  1  and  2, 
and  aastained  the  said  objection  as  to  In- 
stmction  No.  S,  and  refused  to  give  said 
instruction  to  the  Jury,  and  the  defendant 
excepted  to  the  action  of  the  court  in  sus- 
taining the  objection  to  said  instruction. 
No.  8:  and  the  Jury  having  rendered  a  ver- 
dict for  ft  ,200  daiiiaces,  as  aforesaid,  t>ie 
defendant  moved  the  court  to  set  aHide  the 
said  verdict  and  grant  it  a  new  trial  on 
the  grounds  that  the  said  verdict  was 
contrary  to  the  law  and  evidence,  and  be- 
cause thecourterred  in  allowing  the  plain- 
tiff to  Introduce  oral  testimony  to  prove 
that  the  sidewalk  complained  of  was  a 
pnhlic  sidewalk  under  the  control  of  the 
said  defendant,  but  the  court  overruled 
the  satd  motion  to  set  aside  said  verdict 
and  grant  it  a  new  trial,  to  which  opinion 
and  ruling  of  the  court,  and  to  the  several 
rulings  and  opinions  of  the  court  In  over- 
ruling the  several  objections  and  exceptions 
and  motions  made  by  said  defendant  dur- 
ing the  progress  of  the  trial,  "aid  defend- 
antexcepted.and  thereupon  the  court  pro- 
ceeded to  render  Judgment  upon  said  ver- 
dict, and  the  defendant  applied  for  and 
obtained  this  writ  of  error. 

The  flrst  error  assigned  b.v  the  plaintiff 
in  error  is  that  the  court  erred  in  permit- 
ting oral  evidence  of  acts  of  control  on  the 
part  of  said  city  over  the  sidewalk  in 
question  to  go  to  the  jury.  Our  statute 
(Code.  c.  47,  S  28)  says:  *'The  council  of 
such  city,  town,  or  village  shall  have  pow- 
er therein  to  lay  off,  vacate,  close,  open, 
alter,  curb,  pave,  and  keep  In  good  repair 
roads,  streets,  alleys,  sidewalks,  "etc.,"  and 
to  order  the  said  sidewalks  •  •  •  to 
be  curbed  and  paved 'and  kept  in  good  or- 
der," and  In  section  25of  the  same  chapter 
it  is  provided  that"  the  council  shall  cause 
to  be  kept  in  a  well-bound  book  an  ac- 
curate record  of  all  Its  proceedings,  by- 
laws, acts,  orders,  arid  resolntluns,  which 
shall  be  fully  Indexed  and  open  to  the  in- 
spection of  any  one  who  is  required  to  pay 
ta:fefl  to  such  town  or  village."  Now 
what  is  the  best  evidence  of  the  acts  of  a 
municipal  corporation?  Are  they  to  be 
determined  by  the  oral  testimony  of  some 
iverson,  as  to  bis  recollection  of  what  was 
done  by  the  council  years  before,  or  are 
we  to  have  recourse  to  Its  records  to  de- 
termine Its  action  ?  Wharton,  on  the  Law 
of  Evidence,  (volume  1,  5  640,)  says:  "In 
this  country  we  have  numerouscases tend- 
ing to  show  that  offleial  records  kept  by 
public  admlulstrarive  officers  are  as  to 
third  parties  prima  facie  evidence  of  the 
facts  entered  duly  by  surh  oflScera  in  the 
course  of'thelrduties  as  well  as  documents 
recorded,  "etc.  And  in  section  641  he  says, 
the  same  authority  Is  assigned  to  the  rec- 
ords of  town-meetings,  to  the  books  of 
mnnlclpal  corporations,  and  to  the  books 
of  the  selectmen  of  the  town,  proving  pay- 


ments tn  support  of  a  pauper,  etc.  In  the 
case  of  Chapman  v,  Milton,  81  W.  Va.  885, 
7  8.  £.  Rep.  23,  this  court  held  that, "in  or- 
der to  entitle  the  plaintiff  to  recover  In 
such  action,  he  mast  allege  and  prove  that 
the  street  or  sidewalk  upon  which  the  In- 
Jury  occured  was,  at  the  time  and  place 
where  the  Injury  was  sustained,  controlled 
and  treated  by  the  town  authorities  as  a 
public  street  or  sidewalk,  and  opened  as 
such."  Now  what  is  the  evidence  that 
said  sidewalk,  at  the  time  and  place  where 
the  injury  occurred,  was  sustained,  con- 
trolled, and  treated  by  the  city  authorities 
of  Huntington  as  a  public  sidewalk?  Ar- 
thur Mitchell,  a  witness  Introduced  for  the 
plaintiff,  was  asked,  "Do  yon  know  wheth- 
er that  is  a  public  sidewalk?  which  ques- 
tion was  objected  to,  the  objection  over- 
ruled, and  the  witness  answered:  "it  al- 
ways has  been,  at  least  the  city  ordered 
me  to  put  It  down  as  property  owner. " 
"  When  was  It  the  city  ordered  you  to  put 
It  down?"  Answer:  "1  could  not  exact- 
ly say."  "How  many  years  ago?"  "I 
could  noi  say,  it  must  have  been  eight  or 
ten  years  ago."  The  defendant  moved  to 
strike  out  the  evidence  of  the  witneea 
where  be  said  he  was  ordered  by  the  city 
council  to  put  -down  this  walk,  but  the 
motion  was  overruled,  and  exceptions 
taken.  On  cross-examination,  be  stated 
there  was  a  plank  walk  there  about  4  feet 
wide;  there  is  a  hole  about  12  inches  long 
and  about  3  inches  wide;  may  be  4  Inches, 
thatit  continued  to  be  Sinches  wide  about 
half  the  way;  the  hole  was  angular;  the 
north  side  was  about  8  inches  wide ;  and, 
when  asked,  "  Did  yon  try  your  foot  In  It  ?  " 
answered:  "Yes,  sir.  You  would  have 
to  stick  your  toe  down  In  order  to  get 
your  foot  into  it,"  And  when  asked, 
"  Conid  a  man — person — get  his  foot  In  there 
without  stopping  and  sticking  it  in?"  an 
Bwered:  "I  would  not  think  he  could.  I 
tried  my  foot,  toe  flrst,  but  could  not  put 
it  in  by  stepping  straight  down."  Mr. 
Smith,  a  witness  for  plaintiff,  was  asked : 
"  State  whether  the  town  had  control  of  the 
sidewalk  on  the  west  side  of  Seventh  street 
between  Second  and  Third  avenues;"  and 
answered:  "1  don't  recollect  of  its  having 
anything  to  do  with  it:  that  is,  I  don't. 
recollect  the  street  committee  having  any- 
thing to  do  with  it. "  Capt.  Gibson,  who 
was  introduced  as  a  witness  for  the  plain- 
tiff, was  asked:  "State  whether  or  not 
there  Is  a  walk  on  the  west  side  of  Seventh 
street.  Do  yon  know  who  caused  It  to  be 
put  there?"  And  answered:  "No,  sir;  I 
do  not  know  who  put  It  down,  nor  who 
keeps  it  up.  I  know  that  It  is  a  sidewalk 
there  In  the  public  street.  I  say  It  Is  a  side- 
walk In  the  publicstreetinthecity  of  Hunt- 
ington ;  that  it  was  laid  off  and  kept  up 
and  repaired  by  the  city.  1  say  that  it  has 
been  there  since  1871.  and  I  say  that  the 
city  of  Huntington  has  charge  of  that 
street  and  its  sidewalks.  Seventh  street 
is  a  public  street,  within  the  management 
of  the  town ;  It  is  open,  and  kept  open  by 
the  town ;  buti  never  saw  anybody  strike 
a  lick  on  it;"  and  the  defendant  moved  to 
strike  out  stdd  answer,  but  the  court  over- 
ruled the  motion,  and  the  defendant  ex- 
cepted. John  Kennett,  a  witness  for  the 
plaintiff,   was    asked:    "Do    you    know 
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whether  the  city  has  undertaken  to  keep 
up  and  malntHin  the  sidewalk  there?" 
and  answered:  "Other  people  on  this 
side  of  the  street  were  made  to  repair.  1 
know  that  Noble  had  to  repair  hia." 
Henry  Childs,  another  witness  tor  plain- 
tiff, aiNu  stated  that  he  had  been  in 
Huntington  13  or  14  years;  and  when 
asked,  "  Is  there  a  sidewalk  there  that  the 
city  has  undertaken  to  keep  up  and  main- 
tain?" the  question  was  objected  to,  but 
the  witness  was  allowed  to  answer  as  fol- 
lows: "I  suppose  that  the  city  had  to 
keep  It  up,  if  the  owners  of  the  property 
do  not.  That  Is  the  way  we  do.  If  the 
owners  of  the  property  do  not  keep  the 
sidRwalk  up,  the  city  has  to. "  And  after 
hearing:  the  answer  the  court  sustained 
the  ubjectlon.  8aid  witness  also  stated, In 
answer  to  the  question  whether  the  city 
had  nnd>*rtaken  to  keep  up  and  maintain 
the  sidewulks  there:  "  Well,  it  has  some 
kind  of  a  sidewalk  along  the  west  side  of 
Seventh  street  between  Second  and  Third 
avenues,  ever  since  1  have  been  In  Hunting- 
ton ; "  and  in  answer  to  another  question 
he  stated  he  did  not  know  who  put  it 
down  or  caused  it  to  be  put  down.  Rob- 
ert Kyle,  examined  for  the  plaintiff, stated 
that  he  examined  the  place  where  the  in- 
jury occurred ;  that  be  stuck  his  foot  dotvn 
in  it;  he  had  to  turn  his  foot  sideways,  In 
order  to  get  it  down,  and  then  he  had  to 
turn  it  over  on  theedge  to  get  It  out;  that 
his  tout  would  not  slide  down  in  the  hole 
in  a  straight  position ;  that  he  wore  a  No. 
8  shoe  when  his  feet  were  not  sore  and 
No.  11  if  they  were.  Heenan  Harris,  an- 
other witness  for  the  plaintiff,  when  asked, 
"Do  you  know  if  the  town  had  undertaken 
to  maintain  and  keep  up  suld  sidewalk 
there?"  answered:  "I  don't  know  of  their 
ever  working  It  along  there  at  all. "  And 
the  plaintiff,  John  Childers,  was  asked  by 
plaintiff's  counsel,  "State,  if  you  know, 
whether  the  city  of  Huntington  has  un- 
dertaken to  keep  the  sidewalk  there;"  and 
answered:  "They  have."  This  was  all  of 
the  testimony  bearing  uiion  this  point 
which  had  been  introduced  by  the  plaintiff 
when  he  rested  bis  case,  and  the  motion 
to  strike  out  the  evidence,  as  insufticlent 
to  entitle  him  to  recover,  was  made  by 
the  defendant.  Was  It  sufficient,  in  the 
language  used  by  this  court  in  Chapman 
V.  Milton,  supra,  to  "prove  that  the  side- 
walk upon  which  the  Injury  occurred  was, 
at  the  time  and  place  where  the  injury  waa 
sustained,  controlled  and  treated  by  the 
town  authorities  as  a  public  sidewalk." 
It  is  true  that  Arthur  Mitchell  slates  that 
the  city  ordered  him  to  put  it  down  as  a 
property  owner,  and  he  could  not  tell  ex- 
actly when ;  that  it  must  have  been  8  or 
10  years  ago.  This  walk  was  in  front  of 
his  property,  and  he  says  a  piece  had  been 
split  oft  of  the  plank  about  two  inches  a  t  one 
end  and  three  at  the  other  end.  But  how 
did  the  city  order  him  to  put  it  down? 
Did  the  mayor  and  council  go  in  a  body 
and  direct  it,  or  did  the  street  commis- 
sioner, the  sergeant,  or  a  policeman  direct 
it?  He  dues  not  state.  It  occurs  to  me 
that  the  acts  of  a  municipal  corporation 
cannot  be  thus  proved,  unless  it  be  first 
shown  that  it  kept  no  record  of  Its  pro- 
ceeding's.   It  was  within  the  power  of  the 


plaintiff  to  have  required  the  production 
of  the  record-book  containing  thM  minutes 
and  proceedings  of  the  council  of  said  city 
which  would  have  been  recognised  by  law 
as  the  best  evidence  of  their  transactions, 
(see  1  Oreenl.  Ev.,  14th  Ed..  §  484:  also  1 
Dill.  Mun.  Corp.  S§  300,  801,  804:1  and  the 
fact  that  they  were  not  produced  would 
tend  to  raise  the  presumption  that  if  pro- 
duced their  contents  would  not  be  in  his 
favor.  The  sidewalks  of  a  town  orcity,  as 
I  understand  the  law,  are  to  be  so  con- 
structed that  pedestrians  may  use  them  In 
passing  along  the  side  of  the  street,  using 
proper  care;  and  even  it  the  evidence  of- 
fered by  the  plaintiff  in  this  case  was  the 
best  evidence  the  natui-e  of  the  case  would 
admit  of,  the  question  still  is,  was  such 
evidence,  under  the  circumstances  of  the 
case  under  the  plaintiff's  own  showing, 
suflScient  to  entitle  the  plaintiff  to  a  recov- 
ery In  this  action  ?  Looking  first  to  the 
character  of  the  defect  in  said  sidewalk, 
the  witnesses  agree  that  the  board  had  a 
piece  spilt  off  of  the  end  causing  an  aper- 
thre  three  inches  wide  at  oneend.and  two 
at  the  other,  and  one  toot  long;  that  an 
ordinary  man's  foot  would  not  go  down  in 
this  place  while  walking  erect  is  shown  by 
the  evidence,  one  witness  stating  that  he 
had  put  his  toe  in  first, and  the  other  that 
he  had  to  turn  his  foot  on  oue  side  to  get 
it  in.  Such  a  place,  then,  might  be  passed 
over  as  safe  by  a  prudent  street  commis- 
sioner exercising  ordinary  care.  The 
plaintiff  in  this  case  seems  to  have  been 
a  large  man;  tor  when  oneof  the  witnesses 
was  asked  if  she  helped  him  up,  she  an- 
swered: "Do  you  suppose  I  could  lift  a 
man  like  Mr.  Childers?  You  must  think  I 
have  the  strength  of  Sampson."  The 
plaintiff  had  but  one  leg.  and,  taking  the 
plaintiff's  own  statements,  he  said  he  was 
taking  Will  Childers  home,  who  hod  been 
drinking  and  raising  trouble.  On  the 
way  home,  he  met  Will's  wife  and  his 
father.  He  (Will)  throw  his  father  down 
In  the  mud,  and  I  arrested  him.  He  was 
asked,  "  How  came  you  to  fall  when  you 
had  hold  of  him?  [meaning  Will;]  "and  an- 
swered, "Bill  went  to  strike  at  the  wo- 
man, his  wife.  They  were  in  a  tussle 
when  this  occurred.  He  aimed  to  get 
loose  to  hit  his  wife."  He  was  again 
asked,  "When  you  got  your  foot  in  the 
hole  what  occurred  then?"  and  answered, 
"  Weil,  I  fell  and  Bill  fell  kind  of  across 
me, "  and  In  this  manner  one  bone  of  his 
leg  was  broken.  It  is  then  apparent  that 
this  accident  and  injury  was  occasioned 
by  the  struggle  which  occurred  between 
the  plaintiff,  who  was  a  policeman,  and 
William  Childers,  who  was  trying  to  pull 
away  from  him.  In  using  this  extraor- 
dinary exertion,  his  foot,  in  some  manner, 
has  been  crowded,  toe  first,  or  side  first, 
into  this  bole,  and  the  Injury  was  occa- 
sioned by  his  being  pulled  or  thrown 
down,  and  the  weight  of  William  Childers 
falling  upon  him,  and  I  cannot  do  other- 
wise than  regard  the  tussle  with  William 
Childers  as  the  proximate  cause  Of  the  in- 
jury. It  is  evident  that  he  could  and 
would  have  passed  said  defect  in  the  pave- 
ment as  often  as  he  saw  proper  without 
injury  even  if  he  had  placed  his  foot  imme- 
diately over  the  defect;  and  we  must  con- 
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elder  that  pavements  are  constructed  for 
the  purpose  of  walking  on,  using  ordinary 
care,  and  not  as  a  place  for  strustglM  lilie 
the  one  described.  When  a  policeman  en- 
ters his  business,  he  assames  upon  blmsell 
the  ordinary  rislcs incident  to  his  business, 
and  this,  it  seems  to  me,  might,  be  included 
as  one  of  them.  I  see  no  brror  in  the  rul- 
ing of  the  court  in  regard  to  the  Instruc- 
tions asked  for  by  either  plaintiff  or  de- 
fendant. 

In  the  case  of  Phillips  v.  County  Court, 
31  W.  Va.  478,  7  S.  E.  Rep.  427,  It  was  held 
that,  "where  the  defect  or  obstruction  in 
the  road  is  merely  the  remote  cause  o(  the 
injury,  and  the  want  of  care  or  negligence 
of  the  plaintiff  is  the  direct  or  proximate 
cause  of  the  injury,  the  plaintiff  cannot 
recover."  Sntdek,  J.,  in  delivering  the 
opinion  in  that  case,  says:  -  "It  is  only 
against  accidents  that  renult  to  the  plain- 
tiff while  he  is  in  the  exercise  of  reasona- 
ble care  that  the  county  is  bound  to  in- 
demnify him,  and  generally  it  is  a  ques- 
tion for  the  jury  whether  the  plaintiff  vcas 
at  the  time  of  receiving  the  injury  in  the 
exercise  of  proper  care.  But  where  the 
facta  are  uncontroverted,  the  court  may 
determine  the  question."  See  Jenks  v. 
Wllbraham.ll  Gray,  142.  Also  In  the  case 
of  Gerlty  v.  Haley,  29  W.  Va.  98, 11  S.  E. 
Rep.  901,  this  court  decided  that,  "  where 
negligence  Is  the  ground  of  an  action,  it 
rests  upon  the  plaintiff  to  trace  the  fault 
for  bis  Injury  to  the  defendant,  and  lor 
this  purpose  he  must  show  circumstances 
under  which  the  Injury  occurred,  and  if, 
from  these  circumstances  so  proven  by  the 
plaintiff,  it  appears  that  the  fault  was 
mutual,  or.  In  other  words,  that  contrib- 
utory negligence  is  fairly  Imputable  to 
him,  he  has  by  proving  the  circumstances 
disproved  his  right  to  recover,  and  on  the 
plaintiff's  evidence  alone  the  jury  should 
find  for  the  defendant."  I  am  therefore 
led  to  the  conclusion  that  the  facts  proven 
by  the  plaintiff  were  not  eufflcient  to  en- 
title him  to  recovei',  and  the  motion  to 
strike  out  said  evidence  as  insufficient 
should  have  prevailed.  I  am  further  of 
opinion  that  the  struggle  between  the 
plaintiff  and  William  Cbllders  was  the 
proximate  cause  of  the  Injury,  and  the  de- 
fect In  the  sidewalk  was  the  remote  cause 
of  the  Injury,  and  that,  by  engaging  In 
this  struggle  with  said  Will  Childers  on 
thesidewalk,  be  received  theinjury  of  which 
he  complains.  For  these  reasons,  the 
judgment  must  be  reversed,  the  verdict  of 
the  jury  set  aside,  and  the  cause  remanded 
for  further  proceedings  to  be  bad  therein, 
and  the  defendant  in  error  must  pay  the 
costs  of  this  writ  of  error. 

LccAa,  P.,  and  Buannon,  J.,  concor. 
HOL.T,  J.,  absent. 


(34  W.  Va.  500) 

Davis'  Adm'b  v.  NnTTALi.SBURO  Coal  ft 
COKB  Co. 

(Supreme  Court  of  Appeals  o/  West  Viirginia. 
0ec.  13,  1890.) 

bmubibb  to  sebvilni^-contribctobt  ksouqeiiob 
— Assumption  of  Risks. 
1.  WherC'  «  servant  willfully  encounters  dan- 
gers which  have  been  pointed  out  to  him,  and 
does  not  avail  himself  of  the  rules  and  regulations 


which  the  master  has  provided  to  avoid  and  avert 
such  danger,  the  master  is  not  responsible  for  aa 
Injury  occasioned  thereby. 

8.  When  a  servant  enters  the  employment  of 
a  master,  he  assumes  all  the  ordinary  risks  in- 
cident to  the  employment,  whether  the  employ- 
ment be  dangerous  or  otherwise. 
(SyUabai  by  the  Court.) 

Error  and  supersedeas  to  'circait  court, 
Fayette  county. 

J.  W.  St.  Clair  and  L.  G.  Batns.toT  plain- 
tiffs In  error.  Gibson  A  Micble  and  L.  D. 
Isbell,  for  defendant  In  error. 

ExGUsa.  J.  On  the  30th  day  of  July, 
1889,  Robert  H.  Boone,  sheriff  of  Fayette 
county,  and,  as  such,  administrator  of 
the  estate  of  John  G.  Davis,  deceased, 
brought  an  action  of  trespass  on  the  case 
In  the  circuit  court  of  Fayette  county 
against  John  Nuttall,!..  W.  Nuttall,  Jack- 
son Taylor,  and  W.  H.  Holland,  partners 
in  trade  in  the  mining  of  coal,  and  manu- 
facturing of  coke,  under  the  firm  name  of 
NuttallsburgCoal  &.  Coke  Company,  claim- 
ing $10,000  damages  for  an  injury  received 
bysald  JohnG. Da  vis,  byslate  falling  upon 
him  while  engaged  as  a  laborer  in  the 
coal  mine  of  said  company,  which  resulted 
in  his  death.  The  defendants  demurred  to 
thedeclaration,and  to  each  count  tliereuf, 
which  demurrer  was  overruled,  and  there- 
upon the  defendants  pleaded  not  guilty, 
and  issue  was  thereon  joined,  anci  on  the 
28th  of  September,  1889,  tbe  cause  was  sub- 
mitted to  a  jury,  which,  on  a  subsequent 
day,  resulted  in  a  verdict  for  the  plaintiff, 
assessing  his  damages  atf  2..^)  i,  and  on  a 
subsequent  day  the  defendants  moved  the 
court  to  set  aside  the  verdict  of  tlie  jury, 
and  grant  them  a  new  trial,  which  mo- 
tion was  overruled,  to  which  ruling  of  the 
court  the  defendants  excepted,  anil  the 
court  rendered  a  judgment  on  said  ver- 
dict, and  the  defendant  took  a  bill  of  ex- 
ceptions to  tberuling  of  thecourtin  giving 
certain  instructions  (Nos.  1,  2.  3,  and  4) 
asked  for  by  the  plaintiff,  and  In  refusing 
to  set  aside  the' said  verdict,  and  grant 
them  a  new  trial,  and  thereu(>oii  the  de- 
fendants applied  for  and  obtuinud  this 
writ  of  error. 

It  appears  from  the  testimony  In  the 
cause,  which  is  set  forth  in  the  bill  of  ex- 
ceptions, that  the  plaintiff's  intcstiite  was 
engaged  In  the  defendant's  coal  mines  In 
said  county,  as  a  coal-miner,  and  extra 
coal-hauler,  and  that  on  the  25tli  day  of 
August,  1888,  a  witness,  WilllHin  Derrico, 
stated  that  he  beard  Richard  Seymore, 
the  bank-boss  at  said  mine,  ask  said 
Davis  to  haul  coal  In  said  ndiie  that 
day;  that  said  Davis  did  not  want  to 
drive,  but  the  bank-boss  toi<l  bim  that,  if 
lie  did  not  drive,  he,  Davis,  would  lose 
his  "turn,"  which  amounted  to  having  no 
work,  at  said  mine,  as  a  miner,  that  day; 
thereupon  witness  and  said  Davis  Ntarted 
to  work  as  coal-haulers  for  that  day, 
Davis  going  to  haul  upon  the  entry  In 
said  mine,  which  was  being  driven  by 
Charles  Hlggins,  a  miner  employed  by 
defendant;  that  said  Davis  had  hauled 
coal  on  the  day  previous  in  the  same  entry 
in  said  mine;  that  after  dinner,  about  1 
or  2  o'clock,  witness  was  Informed  that 
slate  had  fallen  upon  Davis,  and  he  went 
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to  bim,  and  tunnd  blm  near  the  parting 
of  room  No.  1,  which  was  being  worked 
at  the  time  b;  John  Small,  ne  being 
fltrnck  on  the  back  by  a  piece  of  slate  de- 
Bcribed  by  witneea  as  a  "slip,"  which  was 
the  thickest  in  the  middle  and  tapered  to  a 
feather  edge  at  both  sides  thereof.  It 
was  not  a  "horseback,"  or  "kettleback," 
as  miners  understand,  and  was  8  to  10  feet 
In  length,  2%  tu  8  feet  in  width,  and  from  8 
to  14  inches  in  the  center.  He  assisted  In 
taking  said  Daris  home,  and  he  died 
from  said  injunr  about  10  o'clock  that 
night.  Said  Davis'  regular  working 
place  as  a  miner  was  in  one  of  the  rooms, 
not  in  the  entry  in  which  he  was  Injured; 
that  about  two  weeks  prior  to  Daris' 
injury,  witness  and  other  miners  told 
Isaac  Calloway,  who  was  a  driver  at 
the  time,  not  to  drive  on  said  entry,  be- 
cause it  was  dangeruuM.  Calloway  went 
for  the  mine-boss,  and  be  came  down,  and 
told  wltnexs  and  others  to  go  In  their 
rooms.  He,  Seymore,  sounded  the  slate, 
and  said  it  was  safe;  that  the  roof  in  suid 
entry  was  not  in  bad  condition  at  the  time 
Davis  was  killed.  It  had  been,  but  the 
mine-boss  had  had  the  slate  shot  down, 
and  the  roof  fixed,  so  as  to  make  it  safe. 
Witness  had  hauled  coal  on  this  entry  for 
two  weeks  preceding,  and  on  the  day  of 
the  Injury  to  Davis,  but  discovered  no 
bad  or  dangerous  slate  In  roof,  and  re- 
garded the  same  as  safe;  that  a  miner  can 
tell  a  "kettle-bottom."  "horseback,"  or 
"slip,"  without  any  difficulty;  that  there 
was  no  draw  slate  in  the  entry  where 
Davis  was  injured;  that  Miller  and 
Godby  put  timbers  in  this  entry,  where 
Davis  was  injured,  the  next  week  after  it 
occurred.  It  was  the  business  of  the 
mine-boss  to  look  after  loose  slate,  and 
be  had  a  man  by  the  name,  of  Ooosetree 
to  assist  hira  in  his  work.  It  was  not  the 
duty  of  drivers,  to  lo6k  after  the  loose 
slate. **  Isaac  Calloway,  also  introduced 
by  piaintitf,  stated  that  the  roof  in  said 
entry  had  been  bad  for  about  three  weeks 
prior  to  Thursday  preceding  the  acci- 
dent; that  he  Intormed  the  bank-boss  of 
this,  and  that  he  was  afraid  of  the  slate 
in  said  entry;  that  the  miners  said  it  was 
bad.  and  he  did  not  want  to  drive  there, 
and  the  bnnk-boss  tuld  him  he  could  leave 
or  drive  where  be  put  him ;  that  the  bank- 
boss  had  some  of  the  elate  shot  down  at 
this  time,  hut  that  it  was  getting  bad 
again  on  Thursday  at  the  place  where 
Davis  was  injured,  and,  after  driving  ail 
day  on  Thursday  in  this  entry,  he  refused 
to  drive  any  more  until  the  slate  was 
taken  down  at  this  place;  that,  having 
learned  that  the  slate  was  taken  down 
on  Thursday  night,  he  returned  on  Sat- 
urday morning  to  drive  In  this  entry,  and 
would  have  done  so,  but  that  Davis  pre- 
ferred to  drive  there,  rather  than  to  drive 
in  thehall-way  at  the  foot  of  this  entry,  to 
the  pit  mouth,  because  there  was  more 
spragglng  to  do  there,  and  which  be  un- 
derstood how  to  do  better  than  Davis; 
that  he  had  been  driving  on  the  entry 
where  Davis  was  Injured  for  fonr  months 
prior  to  the  time  of  the  injury,  and  did  not 
know  of  any  opportunity  he  bad  to  know 
the  slate  in  the  roof  was  dangerous;  that 
it  was  not  his    business  to  inspect  the 


roof,  bnt  it  was  the  duty  of  the  bank- 
boss;  that  loose  slate  was  discovered  by 
sounding  it  with  a  pick  or  hammer,  and, 
when  discovered,  it  was  wedged  or  shot 
down;  that  some  of  the  men  had  shot 
down  some  of  the  slate  about  three  weeks 
before;  that  Samnel  Ooosetree  was  also 
employed  'to  look  after  slate;  that  no 
props  were  used  in  this  entry  until  after 
Davis  was  killed,  bat  some  were  pat  ap 
the  week  afterwards;  that  he  had  known 
his  brother  Marshall  make  five  dollars  a 
day  In  said  mine;  and  that  an  average 
miner  makes  about  three  dollars  a  day. 
Frank  Shepherd,  another  witness  for  the 
plaintiff,  stated  that  he  was  working  for 
defendant  when  Davis  was  injured,  as- 
sisting Charles  HIggins,  driving  the  entry 
in  which  Davis  was  injured  at  that  time; 
had  frequently  gone  up  and  down  the  en- 
try to  and  from  his  work.  That  there 
had  been  some  loose  and  bad  slate  la  the 
entry  In  which  Davis  was  injured,  and,  be- 
fore the  time  of  the  Injury,  it  had  been 
shot  down.  He  could  tell  it  was  bad  by 
its  working  and  cutting.  That  Davis  did 
not  give  him  any  notice  that  there  was 
loose  slate  in  the  entry  that  day,  nor  did 
he  ask  him  to  take  any  down.  The  slate 
that  fell  was  a  horseback  or  kettle-bot- 
tom. George  Howard,  a  witness  for 
plaintiff,  stated  that  the  slate  was  bad 
where  Davis  was  injured,  some  had  to  be 
taken  down  every  day  or  two ;  that  bad 
slate  could  t>e  made  safe  by  posting  it,  or 
taking  It  down.  James  Delaney,  a  wit- 
ness for  plaintiff,  also  stated  that  slate  In 
said  entry  was  in  bad  condition,  and  that, 
If  the  hall-way  was  dangerous,  the  boss 
conid  remedy  it  by  putting  timbers  In  It. 
On  cross-examination,  he  stated  he  never 
was  in  any  part  of  this  entry  but  once, 
about  August  1.  1888;  that  he  passed 
along  the  entire  length  of  said  entry,  and 
inspected  the  roof  as  he  went  along:  that 
he  found  the  identical  spot  where  Davis 
was  injured ;  that  the  roof  at  that  time 
was  in  bad  condition;  that  he  stopped, 
and  placed  bis  band  over  the  loose  slate 
in  the  roof;  that  there  was  no  mark  or 
special  object  to  call  his  attention  to  that 
particular  place,  yet  he  knew  it  was  the 
identical  place' where  Davis  was  injured. 
He  was  in  that  part  of  the  mine  looking 
for  a  room  to  work  in  on  said  entry,  and 
would  have  done  work  there,  if  he  could 
have  secured  a  room,  and  would  have 
felt  himself  secure  and  safe  while  working, 
and  he  was  always  very  particular  where 
he  worked.  He  saw  but  two  or  three 
places  where  slate  was  bad  on  said  entry, 
and  one  of  these  places  was  where  Davis 
was  Injured,  and  that  no  timber  or  props 
were  in  the  entry  at  the  time  of  the  in- 
jury; that,  after  loose  slate  is  shot  down, 
it  ought  to  be  inspected  every  day. 
James  M.  Calloway,  another  witness  for 
the  piaintitf,  stated  that  he  was  hauling 
water  in  said  entry,  and  emptying  it 
immediately  under  the  slate  that  injured 
plaintiff,  and,  although  he  had  a  brighter 
lamp  than  the  miners  use,  discovered  no 
defect  In  the  roof  at  that  point,  and  re- 
garded it  perfectly  safe.  That  it  was  the 
business  of  the  bank-boss  to  examine  tbe 
roof  in  tbe  entry.  That  the  bank-boss,  by 
inspection,  can  tell  when  it  is  dangerous 
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in  the  top  ot  an  entry.  The  place  was  not 
timbered,  but  was  timbered  shortly  after- 
wards. That,  If  It  bad  been  timbered,  It 
coald  not  have  fallen  without  giving  de- 
ceased notice.  And  with  this  evidence  the 
plaintiff  rested  bis  case. 

Now,  In  this  case,  as  the  evidence  (not 
the  facts  proved)  is  certified,  under  the  rul- 
ing of  this  court  In  Black  ▼.  Thomas,  21 
W.  Va.  709,  this  court  will  not  reverse  the 
Indgment,  unless,  after  rejecting  all  the 
conflicting  parol  evidence  of  the  exceptor, 
and  giving  full  faith  and  credit  to  that  ot 
the  adverse  party,  the  trial  court  still  ap- 
pears to  be  wrong.  Bearing  this  rule  in 
mind,  and  looldng  only  to  the  evidence  in- 
trudaced  by  the  defendant,  about  which 
there  is  no  conflict,  we  flud  that  the  de- 
fendant proved  by  Charles  HIggins  that 
be  had  been  a  coul-rolner  In  England  and 
America  for  18  years;  bad  b(en  engaged 
at  defendant's  mine  for  8  years ;  was  driv- 
ing the  entry  at  the  time  upon  which  the 
accident  occurred.  Frank  Shepberd  was 
assisting  him  on  the  day  Davis  was  in- 
jured. That  Mr.  Holland,  the  superintend- 
ent of  the  mine,  required  him,  and  it  was 
the  rule  of  the  defendants  tbat  all  entry 
drivers  in  said  mine,  when  notified  of  loose 
slate  In  the  entry  they  were  engaged  in 
driving,  to  stop  the  entry  work,  and  Im- 
m<>diately  go  and  remove  such  loose  and 
dangerous  slate.  That  It  was  also  a  rule 
In  oald  mine,  known  to  all  persons  work- 
ing therein,  that  when  a  driver  discov- 
ered loose  or  dangerous  slate  In  the  entry 
In  which  he  might  be  engaged  hauling 
coal.  It  then  and  there  became  the  duty  of 
such  driver  or  coal-hauler  to  at  once  re- 
port the  facts  tq  the  man  engaged  In  driv- 
ing the  entry  In  which  such  loose  coal  or 
slate  was  so  discovered,  In  order  that  the 
danger  might  he  prom{)tly  removed.  That 
the  dec-eased  knew  of  this  rule  or  custom 
in  the  mine.  That  he,  In  pursuance  of  said 
rule,  had  several  times  before  the  time  of 
•aid  accident,  while  engaged  In  hauling 
coal  on  said  entry,  notified  witness  of 
loose  slate  (n  the  roof  of  said  entry,  and 
witness  went  at  once,  and  took  down  all 
loose  and  dangerous  slate  which  deceased 
knew  of  at  the  time.  That  he,  witness, 
passed  along  said  entry  three  or  four  times 
a  day;  generally  the  top  of  said  entry  was 
very  good.  That  there  were  a  few  bad 
places  in  it,  where  the  slate  had  to  be 
taken  down.  That  on  Thursday,  before 
Davis  was  Injured,  Mr.  Holland, the  super- 
intendent, told  him  there  was  a  loose 
piece  of  slate  on  said  entry  at  a  point  on 
said  entry,  somewhere  between  room  No. 
9  and  room  No.  11,  and  directed  him  to  go 
and  post  It,  or  take  It  down,  and  to  go 
through  all  of  said  entry,  and  examine 
the  roof,  and  remove  any  and  all  loose 
slate  found  therein  tbat  evening.  That 
be  did  as  he  was  directed,  and  found  some 
loose  slate  between  rooms  No.  1  and  No. 
2  on  said  entry.  That  be  took  or  blasted 
down  the  loose  slate,  and  regarded  It  per- 
fectly safe  that  evening.  Mr.  Ooosetree, 
who  was  employed  by  defendants  for  the 
express  purpose,  assisted  him.  That  he 
saw  the  slate  that  fell  on  plaintiff.  It  was 
7  feet  long,  and  B  or  7  Inches  thick  In  the 
center,  tapering  to  a  feather  edge.  It  was 
a  slip.    That  a  slip  can  sometimes  be  dis- 


covered, and  again  It  cannot,  and  the 
same  can  be  said  of  a  "kettle-bottom." 
Tbat  Mr.  Seymore,  the  bank-boss,  was  a 
competent  man  for  the  place.  Tbat  after 
the  accident  timbers  were  put  In  said  en- 
try where  it  occurred,  but  that  the  roof 
above  the  said  timbers  does  not  show  any 
pressure  upon  them,  and  the  roof  is  good. 
That  the  piece  ot  slate  could  have  been 
held  up  by  posting,  but  witness  never  saw 
an  entry  In  which  there  was  no  loose 
slate,  nor  an  entry  In  which  none  was  ever 
taken  down,  and  for  that  reason  an  entry 
is  not  considered  bad  or  dangerous  with- 
out being  propped,  the  practice  being  to 
look  after  the  loose  slate,  and  when  it  Is 
found  to  takelt  down.  Thedefendantsalso 
introduced  William  H.  Holland  as  a  wit- 
ness, who  testified  that  he  was  a  mining 
engineer  by  profession,  which  he  had  fol- 
lowed tor  SO  years;  tbat  he  is  oneot  the 
defendants,  and  the  general  manager  ot 
their  colliery  at  Keeney'B  creek,  and  also  at 
Nuttallsburg;  tbat  be  planned  and  laid 
out  the  workings  ot  Keeney's  Creek  mine, 
on  the  double-entry  system,  which  Is  the 
best  for  ventilation,  and  the  safest  under 
which  to  operate  the  mines  on  New  river; 
that  the  rooms  are  45  feet  apart,  and  86 
feet  on  the  face  ot  the  entry ;  that  Richard 
Seymore  was  their  mine-boss,  and  bad 
been  for  three  years ;  that  he  had  been  in 
the  business  all  of  his  life,  and  was  a  com- 
petent man  for  the  place;  tbat  it  was  a 
rule  ot  the  company,  and  be  always  told 
the  entry  drivers,  that  they  must  take 
down  all  loose  slate  on  their  respective  en- 
tries, wheneverthey  were  Informed  of  It,  and 
that  they  must  quit  mining,  or  whatever 
work  they  were  engaged  In  attbetimethey 
got  notice,  and  take  down  the  loose  slate, 
or  remove  any  other  danger  which  might 
be  in  the  entry,  and  that  tbey  would  re- 
ceive the  same  pay  for  such  work  as 
though  they  were  digging  coal  at  their 
respective  places;  that  they  required  their 
drivers  or  haulers.  If  they  discovered  any 
loose  slate  in  the  entries,  to  Immediately 
report  the  same  to  the  entry  driver,  whose 
business  It  was  to  take  the  same  down  at 
once.  In  addition  to  these  precautions, 
they  employed  a  man  tor  the  express  pur- 
pose of  having  some  one  constantly  going 
over  the  mine,  looking  after  its  condition 
and  security,  rating  him  as  assistant  min- 
ing-boss, and,  at  the  time  Davis  was  in- 
jured, a  man  by  the  name  ot  Goosetree 
was  doing  tbat  work,  who  was  an  old 
miner,  and  competent;  that  be  frequently 
went  through  and  examined  the  mines 
himself,  and  did  so  on  Thursday,  before 
the  accident,  passing  along  the  entire  en- 
try; that  he  noticed  a  place  about  70  feet 
from  where  Davis  was  Injured,  where  there 
was  some  loose  slate,  and  bad  Mr.  Hlg- 
gins  to  go  at  once  and  fix  the  place,  and 
also  take  a  general  view  ot  the  root  all 
along  the  entry:  that  he  ordered  some 
posts  to  be  put  in  the  entry  after  the  acci- 
dent, although  be  did  not  think  it  neces-' 
sary;  that  be  had  recently  examined  It, 
and.  If  the  timbers  were  removed,  there 
would  be  no  fall  of  slate;  tbat  John  Small, 
who  worked  In  room  No.  1  at  the  time  ol 
the  accident,  was  an  old  and  competent 
miner,  and  was  tor  a  long  time  the  mine- 
boss  at  Keeney'B  Creek  mine.    I'be  dcfend- 
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ants  also  proved,  by  H.  J.  Tacker.that  be 
was  state  mine  inspector  for  the  second 
district  at  the  time  of  the  accident,  and  at 
once  visited  the  mine,  having  been  noti- 
fied by  W.  H.  Holland  uf  the  accident,  saw 
thp  roof  where  the  accident  occurred,  and, 
from  itsappeurance.judged  It  to  be  a  slip; 
that  slips  may  be  in  the  formation  of  the 
roof,  and  not  discoverable;  that  they 
sometimes  drop  out  suddenly,  again,  they 
crack  and  sprintr.in  which  case  they  conld 
be  seen.  Mr.  Holland  was  posting  the  en- 
try at  the  time  of  his  visit.  Posting  may 
have  been  necessary  to  make  the  entry 
perfectly  safe  in  some  places.  That  he  had 
visited  this  entry  before  in  his  official  ca- 
pacity, and  regarded  it  safe  then,  and  also 
at  the  time  he  visited  after  the  accident. 
That  the  defendants  were  careful  man- 
agers of  their  mines,  and  always  complied 
with  his  orders.  That  the  general  charac- 
ter of  the  roof  in  the  mine  was  good,  and 
the  superin.tendent  and  mine-boss  were  ca- 
pableand  efficient  men.  Richard  Seymore, 
the  mine-boss,  also  stated  that  the  haul- 
ers, including  Davis,  were  told  by  him 
that,  iu  case  they  found  loose  slate  on  the 
entry,  to  go  at  once  and  tell  the  entry 
driver,  and  it  was  the  business  of  the  en- 
try driver  to  take  down  such  slate.  This 
he  should  do  if  he  saw  it  himself,  or  gut 
inforrtiatlon  from  any  one  else.  Higgins 
was  driving  the  entry  when  the  accident 
occurred.  That  he,  witness,  visited  all 
the  working  places  In  the  mine  every  three 
days,  and  was  over  this  entry  the  day  be- 
fore the  accident  occurred,  and  It  was  safe. 
That  this  was  the  only  accident  that  ever 
occurred  in  thisentry.nnd  there  never  was 
but  one  slate  fall  In  It  before.  That  you 
can  rarely  ever  see  a  kettle-bottom  before 
it  falls  out.  There  was  no  fall  of  slate  at 
this  place  before.  Samuel  Goosetree  also 
stated  that  he  bad  worked  in  mines  all  his 
life,  and  in  this  mine  for  the  past  seven 
years;  that  on  Thursday,  before  the  acci- 
dent occurred,  he  helped  Charles  Higgius 
to  take  down  all  the  loose  or  dangerous 
slate  to  be  found  along  the  entry,  and 
left  It  In  perfectly  safe  condition  that 
night;  visited  it  again  on  Friday  evening, 
and  it  was  in  good  condition;  that  the 
general  character  of  the  top  formation  in 
this  mine  Is  good.  John  Small,  a  witness 
for  defendant,  stated  that  he  had  been  a 
miner  for  35  years,  and  was  mine-boss  at 
Keeney's  creek  for  3  years;  that  he  went 
to  work  about  6  o'clock  Saturday  morn- 
ing, day  of  accident.  As  he  was  going  in- 
to his  room  he  noticed  some  pieces  of  slate 
lying  on  track  where  Davis  was  hurt,  and 
this  caused  him  to  examine  the  root.  He 
found  a  piece  of  slate  that  was  loose,  and 
he  thought  dangerous.  Soon  afterwards 
Davis  came  into  his  room  after  a  loaded 
car.  He  told  him  there  was  a  dangerous 
piece  of  loose  slate  In  the  roof  near  his  part- 
ing, and  went  out  to  the  entry  with  him 
to  bring  In  the  empty  car,  his  son  being 
with  him;  he  took  his  lamp  and  held  it  up 
under  thoplece  of  slate,  and  showed  It  to  Da- 
vis, and  told  him  to  go  and  tell'entry  driv- 
er to  take  It  down,  but  he,  Davis,  contin- 
ued to  haul  coal  over  this  entry  daring  the 
forenoon;  and  after  dinner,  about  2  o'clock, 
while  Davis  was  driving,  the  piece  of  slate 
he  showed  him  in  the  morning  fell  upon 


him,  and  Injured  his  back.  This  slate  fall 
would  be  called  by  some  persons  a  "pot- 
hole," by  others  a  "kettle-bottom,"  by 
others,  again, a  "slip."  Charles  Small, the 
son  of  John  Small,  corroborated  his  father 
as  to  bis  pointing  out  this  loose  slate  to 
said  Davis  on  Saturday  morning,  and 
stated  that  he  heard  his  father  tell  him  to 
go  and  tell  the  entry  driver  to  take  it 
down.  John  Small  also  stated  that  Da- 
vis knew  that  it  was  his  duty  to  tell  the 
entry  driver  to  take  this  slate  down. 

The  four  Instructions  asked  for  by  the 
plaintiff,  and  given  by  the  court,  were  the 
same,  in  substance,  although  differing 
somewhat  In  form,  and  read  as  foilowa: 
"Plaintiff's  Instructions.  (1)  The  court 
instructs  thejury  that.  If  they  believe  from 
the  evidence  that  the  defendant  compa- 
ny, or  the  mining-boss,  did  not  make 
the  proper  esamlnation  of  the  partlcalar 
entry  or  room  in  the  mines  where  John 
Davis  w{LS  killed,  and  that  John  Davis 
was  Injured  in  consequence  of  such  neg- 
lect, and  without  any  fault  on  his  part, 
then,  in  the  absence  of  proof  of  contribu- 
tory negligence  ou  the  part  of  John  Davis, 
deceased,  the  defendants  are  liable.  (2) 
Thecourt  further  instructs  the  Jury  that,  if 
they  believe  from  the  evidence  that  John 
Davis  was  kllfed  by  reason  of  an  un- 
sound, unsafe,  and  defective  roof,  under 
which  he  was  working,  nnd  that  the  de- 
fendant neglected  and  failed  to  have  said 
roof  carefully  Inspected  by  persons  compe- 
tent to  perform  that  duty,  and  that  the 
plaintiff  did  not  directly  contribute  ta 
the  injury,  then  the  negligence  of  such  per- 
son Is  the  negligence  of  the  company,  and 
the  company  Is  liable.  (3)  The  court  fur^ 
ther  instructs  the  jury  that,  if  they  t>elieve 
from  the  evidence  that  the  deceased,  John 
Davis,  while  In  the  performance  of  bis 
duty,  and  without  any  fault  un  his  part, 
was  injured  and  killed  by  a  fall  of  slate 
from  overhead  in  the  roof  of  the  mine  of 
the  defendant  company,  in  which  he  was 
working,  and  that  such  defect  In  the  roof 
of  said  mine,  or  fall  of  slate  therefrom, 
was  one  that  could  have  been  discovert 
by  a  careful  Inspection  of  the  roof  of  said 
mine,  by  a  competent  mining-boss,  and 
avoided  by  the  defendant,  then,  whether 
such  defect  was  known  to  the  defendant 
or  not.  It  is  guilty  of  negligence  in  the 
premises.  (4)  The  court  instructs  the  Jury 
that,  if  they  believe  from  the  evidence  that 
the  defendant  company,  or  any  person  in 
authority  representing  the  company  in 
this  respect,  bad  knowledge  of  the  danger, 
and' could,  by  due  care  and  diligence,  have 
known  the  danger,  and  that  the  deceased, 
John  Davis,  was  ignorant  of  the  danger, 
and  was  without  fault  on  his  part,  and 
that  the  defendant  company  lulled  John 
Davis,  deceased,  into  a  sense  of  security 
by  requesting,  directing,  or  ordering  him 
to  drive  a  mule  to  haul  coal  in  a  certain 
dangerous  entry  of  the  mines  of  the  de- 
fendant company,  and  the  said  Davis,  de- 
ceased, acting  under  such  order  or  direc- 
tion, did  drive  such  mule  In  Ruch  entry, 
and  that  the  death  of  the  said  John  Davis 
was  caused  by  such  danger,  then  the  dn- 
fendant  company  was  guilty  ot  negli- 
gence. "  I  see^  no  valid  objection  to  said 
instructions  Nos.  1,  2,  and  4,  and  think  tb« 
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court  acted  properly  in  oTerruling  tbe  ex- 
ceptions thereto. 

loBtructloD  No.  S,  however,  is  subject  to 
this  criticism  that  It  is  too  general,  and 
should  have  stated  "  that  as  such  defect  in 
the  roof  of  said  mine,  or  fall  of  slate  there- 
from, was  one  that  could  have  been  dls- 
rovered  by  the  inspection  required  by  law 
of  the  roof  of  said  mine  by  a  competent 
niinin^-boKs,  and  avoided  by  the  de/end- 
ant.  then,  whether  such  defect  was  known' 
to  the  defendant  or  not,  it  is  guilty  of 
negligence  in  the  premises,"  and  I  think 
it  should  bare  been  rejected  for  that  rea- 
son. Now,  whileit  is  true  that  the  burden 
of  proof,  as  to  contributory  negligence, 
rests  upon  the  defendant,  and  each  case 
niust  depend  upon  the  circumstances  sur- 
rounding it,  yet  it  appears  to  me  that  the 
evidence  clearly  shows  that  the  plaintiff's 
intestate  was  fully  cognizant  of  the  rules 
and  regulations  of  miners  and  coal-haulers 
in  said  mine,  in  reference  to  loose  or  dan- 
gerous slate,  when  discovered  'in  the  roof 
of  the  entry.  It  is  further  shown  that  the 
mine  of  the  defendant  was  under  the  care 
and  management  of  competent,  careful, 
and  experienced  men,  who  had  served  a 
long  apprenticeship  at  the  business;  that 
the  evening  before  the  accident  occurred 
tbe  mine-boss  bad  traversed  the  entire 
length  of  the  entry  in  which  tbe  accident 
occurred,  and  thought  it  perfectly  safe, 
and  the  evidence  is  that  defects  of  the 
character  known  as  "slips"  or  "kettle- 
bottoms"  in  the  roof  are  difficult  to  dis- 
cover, unless  they  crack  or  spring  down ; 
that  the  general  character  of  the  roof  of 
this  mine  was  good,  and,  although  tim- 
bers bad  been  placed  in  this  particular  en- 
try since  snid  accident,  yet  it  was  unneces- 
sary,  and  there  was  no  pressure  thereon 
from  the  roof,  and  that  the  slate  would 
not  fall  If  they  were  removed ;  that  this 
was  the  only  accident  that  ever  occurred 
in  said  entry ;  and  that  there  was  but  one 
fall  of  slate  before  that  time  in  said  entry. 
It  further  appears  that  the  defendants 
bad  in  their  employ  an  assistant  mine- 
boss,  whose  duty  it  was  to  look  after  and 
pay  especial  attention  to  the  condition  of 
the  roof  in  said  mine.  What  more  care 
and  precaution  the  defendants  could 
have  observed  it  is  difficult  to  see.  How 
was  It,  however,  with  the  plaintiff's  In- 
testate? It  is  clearly  shown  by  John 
Small  and  his  son,  Charles,  that  the  atten- 
tion of  said  Davis  was  called  particularly 
on  Saturday  morning,  when  he  first  went 
to  work,  to  this  loose  piece  of  slate.  Mr. 
Small  held  up  his  lamp,  and  showed  it  to 
liim,  and  advised  him  to  go  and  tell  the 
entry  driver  of  tbe  fact,  Ip  accordance 
with  the  rules  of  the  bank,  but  he  disre- 
garded bis  advice:  and  he  hauled  on,  pass- 
ing under  it,  until  2  o'clock  in  the  after- 
noon, when  the  slate  fell  npon  him,  and 
caused  his  death.  Neither  did  he,  in  ac- 
cordance with  section  11  (page 979, Code)  in 
tbe  act  in  reference  to  coal-mines  and  miue 
inspectors,  notify  the  mining-boss  or  his 
assistant  of  tbe  fact  that  props,  caps,  and 
timbers  were  required  at  that  place, 
which  said  section  provides.  In  case  of 
emergency,  may  be  ordered  Immediately 
npon  the  discovery  of  any  danger.  In  the 
i-ase  of  Snyder  v.  Railway  Co.,  11  W.  Va. 


17,  (seventh  point  of  syllabus,)  this  court 
held  that  "negligence  of  the  plaintiff  in 
such  cases,  which  precludes  a  recovery.  Is 
where,  in  the  presence  of  seen  danger,  (as 
where  the  fire  has  been  set,)  he  omits  to 
do  what  prudence  requires  to  be  done,  un- 
der the  c^urastances,  for  the  protection 
of  his  property,  or  does  some  actinconsist- 
ent  with  its  preservation,"  and  tlie  same 
law  applies  where  the  life  or  limbs  of  the 
plaintiff  are  endangered.  Mr.  Higgins, 
who  was  driving  the  entry  on  that  day, 
and  Mr.  Caliowa.v',  who  was  assisting  him, 
both  testify  that  said  Davis  never  in- 
formed them  as  to  said  loose  slate,  oi 
asked  them  to  take  it  down.  In  the  case 
of  Bems  v.  Coal  Co.,  27  W.  Va.  285,  it  was 
held  that  "if  a  servant  willfully  encounters 
dangers,  wbicb  are  known  to  him,  or  are 
notorious,  the  master  is  not  responsible 
for  an  Injury  occasioned  thereby. "  Also : 
"The  master  must  provide  for  the  safety 
of  his  servant,  as  far  as  can  be  reasonably 
expected,  under  the  circumstances,  but  be 
is  not  obliged  totaliemorec^reof  his, serv- 
ants than  he  would  be  expected  as  a  pru- 
dent man  to  take  of  himself. "  And  that, 
"when  a  servant  enters  into  the  employ- 
ment of  a  master,  he  assumes  all  the  ordi- 
nary risks  incident  to  the  employment, 
whether  the  employment  Is  dangerous  or 
otherwise."  In  the  case  of  Downey  v. 
Railway  Co., 28  W.  Va. 732,  this  court  held : 
"The  general  rule  is,  that  in  an  action  for 
negligence,  the  plaintiff  cannot  succeed,  if 
it  is  found  by  the  jury  that  he  has  himself 
been  guilty  of  negligence  or  want  of  ordi- 
nary care,  which  contributed  to  cause  the 
Injury.  But  this  rule  is  subject  to  this  im- 
portant qualification:  Though  the  plain- 
tiff may  have  been  guilty  of  negligence, 
und  although  that  negligence  may  in  fact 
have  contributed  to  the  injury,  yet,  if  the 
defendant  could,  by  the  exercise  of  ordi- 
nary care  and  diligence,  have  avoided  the 
Injury,  the  plaintiff's  negligence  wiU  not 
excuse  orrelieve  the  defeudantfrom  liabili- 
ty." The  defendant, however,  had  provid- 
ed by  its  rules  and  regulations  for  just 
such  a  case  as  this,  when  the  danger  was 
made  apparent  to  him;  he  well  knew 
where  to  go  to  have  It  removed,  but  he 
willfully  disregarded  the  rule,  and  toolt 
the  risk  upon  himself.  The  evidence  is 
that  these  slips  or  kettle-bottoms  were 
difficult  to  discover,  and.  although  the 
mine-boss,  using  all  the  care  that  could  be 
required,  passed  along  thei*e  the  evening 
before  and  examined  the  roof,  he  failed  to 
discover  anything  wrong;  but,  on  the 
other  hand,  Davis.  aft«r  tbe  danger  was 
pointed  out  and  seen  by  him,  neglected  to 
use  the  means  which  the  defendant,  and 
the  law,  bad  provided  for  bis  protection. 
It  will  be  perceived  that  section  11  of  said 
act,  above  referred  to,  provides  that  the 
mining-boss  "shall  see  that,  as  tbe  miners 
advance  their  excavations,  •  •  "all 
loose  coal,  slate,  and  rock  overhead,  in 
the  working  places,  and  along  the  ball- 
ways,  be  removed,  or  carefully  secured, 
so  as  to  prevent  danger  to  persons  em- 
ployed in  such  mines;"  showing  that  the 
law  does  not  contemplate  putting  props 
along  the  entire  entry,  but  the  boss  is  to 
have  them  ready,  and  in  place,  to  be  fur- 
nished when  danger  is  discovered ;  but  the 
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plaintiR  lu  this  case  g^a^e  no  notice  after 
the  danger  waM  shown  him.  Conelderlns, 
then,  the  tacts  in  this  case,  and  the  law 
bearing  thereon,  my  conciusion  is  that  the 
judgment  of  tlie  circuit  court  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded,  with  costs  to  the  plaintiff  in  er- 
ror. 

Ldoas,  p.,  and   Bbammon,   J.,  concur. 
Holt,  J.,  absent. 


(34  W.  V».  4S0) 

Fabmbbs'  Bank  of  Philippi  et  a/,  t. 

WooDFOBD  et  a/. 

{Suprema  Court  of  AppeaU  of  Wt$t  Virginia. 

BHVOBOBimrr  ov  JvDOifKm— Equttablb  Jdbis- 
DicnoM— PiuoRnn»— LiABiuTiBS  or  Bdbbtiss. 

1.  In  a  salt  in  eqnlty  to  subject  the  land  of  a 
jndgmentdebtor  to  jadgments  against  him,  which 
are  numerous,  and  In  favor  of  different  persons, 
the  fact  that  in  one  of  the  debts  he  is  a  surety 
with  other  solvent  sureties  of  an  insolvent  prin- 
cipal does  not  require  that  lands  of  the  solvent 
oo-suretiea  l>e  brought  into  the  case,  and  subject- 
ed to  pay  a  portion  of  that  debt,  thiiuKb  thuse  co- 
sureties are  parties  by  reason  of  the  right  ta  oon- 
trihution,  nor  re^nire  a  decree  of  contrlbuti<» 
therein. 

2.  Rights  of  co-defendants  can  be  settled  as 
between  them  only  when  the  oase  as  between 
them  grows  out  of  the  pleadings  and  proofs  be- 
tween ^alntlff  and  defendant. 

8.  Where  this  court  lias  a  case  before  it  prop- 
erly on  other  grounds,  it  will  correct  any  error  in 
the  court  below  as  to  costs,  though  it  would  not 
for  that  alone  reverse. 

4.  Where  a  deed  of  trust  secures  several  debts 
to  the  same  persons,  with  different  sureties  there!  n, 
snoh  debts  stand  equal  as  liens,  and  are  to  be  paid 
out  of  the  property  conveyed  ratably,  if  the  orig- 
inal creditor  yet  owns  them,  and  the  rights  of  as- 
signees are  not  involved,  unless  the  deed  other- 
wise provides. 
(SuUabvM  by  the  Court.) 

Appeal  and  aupersedeaa  from  circuit 
court,  Barbour  county. 

John  Baaaell  and  Duyton  A  Dajrton,  for 
appellants.    Samaol  Wuods,  tor  appellees. 

Brannon,  J.  The  record  in  these  cases 
discloses  that  on  the  27th  day  of  March, 
1886.  the  defendant,  James  M.  Woodford, 
was  a  merchant  in  the  town  of  Philippi, 
and  largely  indebted;  that  numerous 
Judgments  had  been  rendered  against  blm, 
among  others  oue  Infavorof  the  Farmers' 
Banlc  of  Philippi,  on  the  81st  day  of  Jan- 
uary, 1885,  for  fl,496.48;  another  iu  favor 
of  said  banlc  against  J.  W.  Talbott, 
John  F.  Woodford,  J.  E.  Heatherly, 
Henry  A.  Gall,  J.  W.  Robinson,  A.  T.  Dan- 
iels, and  said  James  M.  Woodford,  on  the 
let  day  of  February,  1886,  for  »1,781.80; 
that  on  the  15th  day  of  February,  1886, 
the  said  J.  M.  Woodford  had  conveyed 
bis  real.estate  to  J.  Hop.  Woods,  in  trust, 
to  secure  two  debts,  oue  for  f  1,500,  the 
other  for  fl.OOO,  due  to  the  National 
Bank  of  Kingwood,  appellant  Harvey 
being  a  surety  on  the  f  1,500  note,  but  ap- 
pellant Johnson  was  not,  while  both  were 
sureties  on  the  f  1,000  note;  that  on  the 
27th  day  of  March,  1886,  said  judgment 
rendered  in  favor  of  said  banlc  for  $1,496.48 
was  owned  by  the  firm  of  O.  E.  Grant  & 
Bro.,  having  been  assigned  by  the  said 
banit  to  them,  but  was  at  a  later  date 


reassigned  to  said  bank ;  that  execution 
on  said  day  was  Issued  apon  said  judg- 
ment, and  was  received  by  the  sheriff  of 
said  county  at  11  o'clock  a.m.  of  that  day; 
that  on  said  same  27tb  day  of  March, 
1886,  a  judgment  was  rendered  in  favor  of 
Langhlin  Bros.  &  Co.  against  said  Wood- 
ford, for  f  120.19,  upon  which  execution  !»• 
sued  and  went  into  an  officer's  hands  at 
1:80  o'doclt  p.  u.  of  that  day;  that  at  6 
o'clock  p.  M.  of  the  same  day  the  said 
James  M.  Woodford  confessed  another 
judgment  in  favor  of  said  bank  for  f  1,485, 
upon  which  execution  was  at  once  issued 
and  placed  in  the  hands  of  an  officer;  that 
after  this  hour,  between  8  and  10  o'clock 
at  night,  on  the  same  day,  the  said  Wood- 
ford, and  said  bank,  acting  through  O.  W. 
Gall,  Jr.,  Its  cashier,  and  C.  F.  Teter,  its  at- 
torney, as  trustees,  entered  into  a  con- 
tract in  writing,  whereby  said  Woodford 
sold,  assigned,  transferred,  and  delivered 
unto  said  trustees  his  stock  of  store 
goods,  notes,  accounts,  and  books  of  ao* 
count  pertaining  to  said  store,  also  • 
bead  of  steers. at  fSO  per  head,  and  10  bead 
of  burses  forfliSO,  in  consideration  of  which 
said  bank  agreed  to  assume  nud  pay  oft 
and  discharge  all  execution  liens  at  that 
time  outstanding  in  the  hands  of  the  sher- 
iff or  any  constable  of  said  connty  which 
should  be  paid  in  full;  next,  said  bank 
should  pay  Itself  all  Judgments  and  debts 
and  liabilities  due  from  said  Woodford  to 
said  bank,  the  balance,  after  payment  of 
ail  said  debts,  to  be  paid  to  said  Wood- 
ford's creditors  according  to  his  order,  and 
all  loss  on  notes,  accounts,  and  books 
of  account  to  be  sustalneii  by  Woodford, 
unless  the  loss  be  by  negligence  of  said 
bank ;  that  subsequently,  to-wit,  on  Mon- 
day morning  following  the  20th  day  of 
March,  1S86,  said  executions  upon  said 
bank  judgments  for  fl,49<S.48  and  $1,4^ 
were  levied  upon  said  store,  goods,  and 
stock,  and  said  Laughlln  Bros.  &  Co.'s  ex- 
ecution was  levied  on  the  day  following. 
Soon  thereafter  said  bank  filed  its  bill  in 
chanceiy  against  said  Woodford  and 
numerous  others,  principally  creditors  of 
his,  wherein  it  sets  out  all  of  its  said  Judg- 
ments, and  the  judgments  of  said  other 
creditors,  making  no  reference  to  said  con- 
tract between  said  Woodfonl  and  it,  bat 
alleging  Its  judgments  as  uni>ald,  and 
praying  that  his  real  estate  might  be  as- 
certained, the  liens  thereon  fixed,  and  tba 
same  sold  in  payment  thereof.  After  the 
institution  of  this  suit  by  said  bank, 
Greer  &  Laing  instituted  the  second  salt 
in  chancery  referred  to  in  these  proceed- 
ings, and  filed  their  bill  against  said 
Woodford'and  numerous  others,  wherein 
they  set  out  the  recovery  of  a  judgment  by 
them  against  him,  also  a  large  numt>er 
of  other  judgments,  and  fully  set  forth 
said  contract  between  said  Woodford  and 
said  bank,  and  charging  all  of  said  JudsT- 
ments  in  its  favor  atcainst  said  Wood- 
ford thereby  paid  and  discharged,  praying 
that  it  might  be  so  declared,  said  bank's 
suit  be  dismissed,  and  the  real  estate,  wit^ 
the  liens  tliereon  of  said  Woodford,  be 
ascertained  and  sold,  under  decree  in  their 
said  suit.  At  the  July  term,  1886,  before 
said  last  suit  of  Greer  &  Laing  had  been  in- 
stituted, an  order  of  reference  had  been 
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made  in  the  flrat  aoit.  that  of  the  bank, 
directing  Woodlurd's  real  estate  to  be  as- 
certained, with  the  liens  thereoo.  Some 
time  afterwards,  the  said  Farmers'  Banlc 
suc^  out  an  execution  opon  Its  Jndfcment 
fnr«l,781.80  asalnst  J.  W.  Talbott,  John 
F.  Woodford,  J.  E.  Heatherljr.  H.  A.  Gall, 
J.  W.  Bobinson,  A.  T.  Daniels,  and  said 
James  M.  Woodford,  and  on  the  11th 
day  of  January,  1H87,  James  E.  Heatherly 
presented  his  bill  to  the  judge  of  said 
court,  and  procured  an  injunction  restrain- 
ing the  said  bank  from  collecting  said 
Judgment  nntil  further  order.  Suld  in- 
junction cause  was  regularly  matured, 
and  is  the  third  one  referred  tn  in  these 
proceedings.  In  said  bill  said  Heatherly 
sets  out  said  contract  between  said  bank 
and  Woodford,  and  insists  that  by  its 
terms  said  judgment  was  fully  paid  and 
discharged  by  Woodford.  In  an  annwtir, 
said  Woodford  admits,  substantially,  the 
allegations  of  said  bill,  and  Insists  upon 
the  same  construction  of  said  contract; 
while  said  bank  by  Its  answer  denten  the 
said  construction  claimed  by  the  bill  of 
said  contract  to  be  the  true  one,  and  sets 
out  In  detail  the  amount  realized  and 
paid  by  it  thereunder.  At  the  July  term, 
l8^<7,  the  said  J.  M.  Woodford  tiled  liis  an- 
swer to  the  bank's  bill,  and  In  the  Greer 
St  Lalng  case  a  decree  was  entered  con- 
struing said  contract  adversely  to  the  pre- 
tenxlons  of  said  bill,  and  referring  said  cause 
to  the  commissioner  to  be  considered  in 
connection  with  said  bank's  bill,  while  In 
said  third  cause  a  decree  was  entered  con- 
struing said  contract,  dissolving  said  in- 
junction, and  dlsmlRKlng  said  bill.  To 
this  last  decree  in  said  third  cause,  an  ap- 
peal was  taken  to  thesupreniecourtof  ap- 
peals by  Heatherly,  and  said  decree  re- 
versed, (6  S.  B.  Itep.  754.)  and  the  Injunc- 
tion reinstated,  and,  by  order  entered 
therein  at  the  July  term,  18KK,  the  said 
cause  was  referred  to  the  samecommis- 
fdoner  to  whom  the  other  two  hud  been 
referred.  At  the  October  term,  issg.  ap- 
pellants Johnson  and  Harvey  filed  their 
Joint  answers  to  the  hill  of  Oreer  &  Lalng, 
In  which  they  admit  their  suretyship  for 
Woodford  upon  said  trust  debts  due  the 
Kingwood  Bank,  and  allege  the  fact  that 
execution  upon  said  bank's  judgment  for 
fl,496.4S,  which  Is  a  lien  prior  to  said 
trust  owned  at  the  time  by  O.  E.  Grant 
&  Bro.,  had  Issued  on  said  2Tth  day  of 
March,  1886,  and  at  11  o'cloc'k  a.  m.  was 
placed  In  the  sheriff's  hands  before  said 
contract  was  entered  Into,  and  therefore 
should  not  be  held  or  treated  as  a  lien 
upon  the  real  estate  of  said  Woodford  to 
the  exclusion  of  other  creditors  whose 
Hens  were  subsequent  to  said  Judgment, 
and  especially  of  said  deed  of  trust  in 
favor  of  said  National  Bank  of  King- 
wood;  and  further  alleging  that  said 
Woodford  was  only  one  of  four  solvent 
Bureties  upon  said  bank's  judgment  for 
f  1,781.80  against  J.  W.  Talbott  and  others; 
and  that  his  real  estate  should  be  exon- 
erated from  three-fourths  of  said  judg- 
ment, or,  if  the  whole  of  the  same  should 
be  so  charged,  that  the  other  and  junior 
creditors  should  be  subrogated  to  the 
right  of  said  Woodford  to  demand  con- 
tribution from  his  co-sureties  in  said  judg- 
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ment.  It  is  to  be  noted  that  the  supreme 
court,  by  their  decision  in  said  third 
cause,  had  affirmed  the  court's  construc- 
tion of  said  contract,  but  reversed  the 
cause  for  other  reasons.  Coniiulssioner 
Morall  having  filed  bis  reports  In  said 
causes,  the  thre«  were  beard  together,  and 
on  the  lS>th  day  of  July,  18S9.  the  decree 
complained  of  was  entered,  whereby  the 
court  confirms  the  commissioner's  report, 
and  an  alleged  report  of  said  trustees, 
Teter  and  Gall;  ascertains  the  amount 
realized  by  the  said  trustees  from  the  per- 
sonal assets  of  J.  M.  Woodford  under  said 
contract  of  March' 27, 1886,  In  the  hands 
of  said  trustees,  and  apportions  the  same 
ratably,  and  what  executions  had  pri- 
ority over  those  of  said  Farmers'  Bank 
issued  upon  Its  judgments,  ascertaining 
said  Laughlln  Bros.  &  Co.  to  t>e  one; 
thatsald  executions  had  been  paid  bysaid 
trustees,  discharging  them  from  all  lia- 
bility on  account  thereof;  ascertaining  a 
balance  of  fl,7«1.45,  as  of  September  27, 
18K7,  in  the  hands  of  said  trustees ;  and 
apportioning  the  same  ratably  upon  said 
judgments,  recovered  by  said  bank,  of 
$1,781.80  against  J.  W.  Talbott,  Wood- 
ford, and  others,  of  f  1,496.48,  upon  which 
execution  had  Issued  at  II  o'clock  a.  m., 
and  of  $1,486,  upon  which  execution  had  Is- 
sued at  6  p.  M.  of  the  same  day,  and  be- 
fore said  contract  was  executed;  further 
ascertaining  that  of  said  sum  of  $1,761.45 
in  said  trustees'  hands  they  had  paid  to, 
or  for  the  benefit  of,  the  said  Farmers' 
Bank,  the  sum  of  $],4o2.25,  and  by  rea- 
son of  such  payment  ahxolving  them  from 
the  payment  of  the  whole  of  said  sum  of 
$1.7K1.4.5,  and  from  all  llabilHy  to  said 
Farmers'  Bank,  or  to  said  Woodford,  and 
from  all  liability  on  account  of  their  man- 
agement of  the  trust  cieated  by  said  arti- 
cle of  agreement;  ascertaining  the  pnor- 
ities  of  said  Hens  upon  said  Woodford's 
real  estate,  and,  among  others,  ascertain- 
ing that  the  debt  of  $1,500.  secured  by 
deed  of  trust  to  the  National  Bank  of  King- 
wood,  is  prior  to  the  $1,000  debt  secured 
by  the  same  trust  to  the  same  bank;  de- 
creeing said  Woodford's  lands  to  be  sold, 
and  further  decreeing  the  t>lalntiff  Heath- 
erly's  costs  In  the  third  cause  to  be  paid 
out  of  the  proceeds  of  said  sale.  I  refer  to 
case  of  Heatherly  v.  Bank,  31  W.  Va.  70,  5 
S.  E.  Bep.  754,  for  Inspection  of  said  con- 
tract. From  said  decree  of  19th  July,  1880, 
Isaac  V.  Johnson  and  Granville  B.  Har- 
vey have  taken  an  appeal  to  this  court. 

The  first  error  assigned  Is  that  the  de- 
cree did  not  direct  full  payment  of  the 
judgment  for  $1,496.48  out  of  the  funds  in 
the  hands  of  the  trustees  before  any  part 
of  it  was  applied  to  the  judgment  for  $1,- 
781.80  against  Talbott,  Woodford,  and 
others,  and  that  for  $1,485,  and  the  judg- 
ment In  favor  of  Laughlln  Bros.  &  Co. 
The  Farmers'  Bank  of  PhlllppI  recovered 
three  certain  judgments  (besides  others) 
against  James  M.  Woodford,  namely,  one 
for  $1,496.48,  recovered  January  81,  1886, 
one  for  $1,781.80  on  February  1, 1886;  and 
one  for  $1,476  on  March  27,  1886,  at  6 
o'clock  p.  M.  Laughlln  Bros.  &  Co.  recov- 
ered their  judgment  fur  $120.19  on  March 
27,1886.  On  said  judgment  for  $1,496.48, 
an  execution  was  delivered  to  an  officer 
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for  levy  on  March  27, 1886,  nt  11  o'clock  a. 
M.,  and  levied  on  the  property  named  in 
the  contract  on  March  29. 1886.  On  the 
Judgment  In  favor  of  Laughlln  Bros.  & 
Co.,  execution  was  delivered  to  an  officer 
March  27, 1886,  at  1 :30  p.  m.  ;  on  said  judg- 
ment of  fl,4S5,  execution  was  delivered 
to  an  officer  March  27, 1886,  at  6  o'clock  P. 
M.  Thus  of  these  three  execution  Hens 
that  for  the  Judgment  of  11.496.48  was 
first:  that  for  the  Laughlin  Bros.  &  Co. 
Judfrmeut  second:  that  for  the  judgment 
of  91,48.5  was  third.  At  date  of  the  con- 
tract, there  was  no  execution  on  the  Judg- 
ment for  $1,781.80,11  that  were  material. 
Later,  on  that  27th  day  of  Mnrch,  1886,  be- 
tween 8  and  10  o'clock  at  night,  James  M. 
Woodford  made  the  contract  with  Teter 
and  Gall,  trustees  for  the  Farmers'  Bank 
of  Fhilippl.  Was  the  Judgment  for  $1,- 
496.48  recovered  by  said  bank  against 
Woodford  to  be  paid  outof  the  fund  In  the 
hands  of  the  trustees  arising  from  said 
contract  in  full  as  a  preferred  debt  under 
Bald  contract?  That  depends  on  the  con- 
dtructlon  and  effect  of  the  contract.  This 
ionrt,  in  the  ease  of  Heatberly  v.  Banit,  31 
W.  Va.  70,  6  S.  E  Rep.  754,  has  construed 
this  contract  as  to  the  order  of  payment 
jnder  it,  the  opinion  by.1udge  Gkekn  say- 
ing that  the  fuud  arising  under  it  was  to 
On  paid — First,  on  all  execution  liens  on 
the  property  and  choses  In  action  trans- 
ferred by  it;  secondly,  on  the  judgment 
debts  and  liabilities  of  Woodford  to  the 
bank :  and,  lastly,  the  balance,  if  any,  on 
such  debts  as  Woodford  should  direct. 
If  the  matterstopped  here,  this  debt  of  fl,- 
496.4S  would  have  no  priority,  as  it  would 
not  fall  in  the  first  class:  for.  as  this  court 
In  said  opinion  said,  debts  due  the  bank 
were  to  be  paid  pro  rnta,  and  we  would 
disregard  the  preference  by  reason  of  the 
execution  for  It.  But  there  \»  another  fact 
very  material  here,  and  that  fact  Is  that, 
when  said  contract  was  made,  the  bank 
did  not  own  said  judgment,  but  had  be- 
fore that  date  aRslgnod  it  to  G.  E.  Grant  & 
Bro.  Clearly,  G.  E.  Grant  &  Bro.  were  en- 
titled tohavetliisdebtpaid  outof  said  fund 
as  a  debt  under  the  first  class  because  of 
the  execution  Hen  for  it.  Clearly,  also, 
as  I  think,  Woodford,  asngatnst  the  bank, 
was  entitled  to  regard  It  as  paid  nnder  the 
first  class,  though,  if  considered  ae  a  debt 
under  the  second,  he  would  not;  and  could 
not  the  subsequent  lienor,  the  Klngwood 
Bunk,  and  the  sureties  of  Woodford  in  the 
notes  to  It,  rely  on  such  payment?  This 
debt  was  afterwards.  In  May,  reassigned  by 
Grant  &  Bro.  to  the  bank,  but  we  must 
look  at  it  as  of  the  date  of  the  contract. 
The  ilecree  complained  of  is  therefore  er- 
roneous. In  that  It  paid  out  of  the  fund  In 
the  hnnd^  of  said  trustees  the  debt  of 
Laughlln  Bros.  &  Co.  In  preference  to  said 
judgment  of  f  1,496.48  of  the  bank,  and  also 
in  that  It  allows  the  judgments  of  $1,485 
and  $1,781.80  to  share  with  the  former 
bank  Judgment  In  that  fund.  By  no  means 
does  this  decision  conflict  with  the  decis- 
ion in  Heatherly  v.  Bank,  supra.  That 
only  construed  the  contract,  telling  us  in 
what  order  under  It  debts  should  be  paid 
by  classes,  not  by  debts,  not  saying  In 
what  order  any  particular  debt  should  be 
paid,  except  that  the  bank  Judgment  of 


fl,781.80  would  fall  In  the  second  clasa. 
It  being  the  only  one  calling  for  such  dis- 
tinction In  the  case  as  It  was  then  before 
the  court.  The  contention  there  was  that 
that  Judgment  had  been  paid  under  a  cer- 
tain construction  of  the  contract  con- 
tended for.  Heatherly  brought  an  Injunc- 
tion to  stop  an  execution  on  that  particu- 
lar Judgment,  alleging  that,  by  force  of 
Bald  contract,  it  had  been .  paid,  and 
to  decide  that  matter  it  became  necessary 
to  construe  the  contract,  and  decide 
whether  that  debt  had  been  paid ;  and  the 
court  simply  held  that  under  the  contract 
debts  should  be  divided  Into  three  classes 
for  payment,  and  that  there  should  be 
pa'd,  first,  execution  liens,  not  saying 
what  particular  ones;  secondly,  Judg- 
ments and  liabilities  due  the  bank.  There 
was  no  rex>ort  then  showing  what  specific 
debts  were  to  share  In  the  fund,  and  this 
court  was  not  calle<l  on  to  say,  and  did 
not  say,  what  particular  debts  were  to 
be  paid.  It  declared  principles,  but  did 
not  apply  them  to  facts,  but  said  there 
must  be  an  ascertainment  of  the  amount 
of  the  fund.  The  facts  pertinent  to  its  dis- 
tribution, the  persons  necessary  to  be 
present  for  that  purpose,  were  not  before 
the  court;  but  facts  and  persons  in  fur- 
ther proceedings  afterwards  appeared. 
Said  judgment  for  $1,406.48  ought  to  have 
received  the  fuud  In  the  hands  of  the  trus- 
tees In  preference  to  the  judgments  for  f  1,- 
485  and  $1,781.80,  and  the  Laughlln  Bros. 
&  Co.  judgment. 

The  second  assignment  of  error  is  that 
the  whole  of  the  judgment  for  $1,781.80 
was  decreed  against  James  M.  Woodford's 
laud  without  subatltutlngjunlor  creditors 
to  Woodford's  right  of  contribution 
against  solvent  co-sureties  with  James  M. 
Woodford  In  that  debt,  viz.,  Heatherly.  J. 
F.  Woodford,  and  Robinson.  Under  this 
assignment,  it  Is  argued  that  the  lands  of 
these  co-sureties  shouldhave  been  brought 
In  and  subjected  to  bear  part  payment  of 
this  debt,  Taliiott  being  the  principal,  and 
Woodford  and  others  sureties  for  it,  on  tlie 
principle  that  co-sureties  must  contribute 
to  the  common  burden.  We  do  not  con- 
cur In  this  position.  True,  the  judgment 
binds  the  land  of  each  surety,  but  the  debt 
Is  Joint  and  several;  the  land  of  each  is 
bound  for  all,  and  this  right  to  contribu- 
tion Is  an  equity  existing  between  the 
sureties,  springing  from  their  relation  to 
each  other  as  regards  the  debt,  and  the 
creditor  has  nothing  to  do  with  it,  and 
certainly  is  nnder  no  obligation  to  enforce 
it  for  the  benefit  of  the  sureties  as  between 
themselves.  He  has  no  relation  to  It,  save 
that  It  grows  out  of  his  debt.  I  shall  not 
say  that  a  court  of  equity  might  not,  in  a 
case  where  A.  has  a  judgment  against  B., 
principal,  and  C.  and  D.,  sureties,  and  sues 
to  enforce  the  lien  against  his  land,  require 
A.  to  bring  In  D.'s  land.  But  surely  It 
would  be  going  far  In  a  case  like  this,  a 
proceeding  to  subject  Woodford's  land  to 
divers  debts,  due  divers  parties,  having 
different  rank  as  to  priority,  to  require 
plaintiff  to  prepare  the  cause  so  as  not 
only  to  adjudicate  the  rights  of  creditors 
as  to  Woodford's  land,  but  also  bring  in 
lands  of  other  sureties,  adjudicate  the 
rights  of  lienors  as  to  them,  and  not  only 
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that,  but  settle  any  litigation  that  might, 
on  any  conceivable  ground,  arise  as  be- 
tween the  co-sureties  as  to  the  right  to 
contribution,  thus  trying  a  suit  between 
the  co-sureties  in  which  the  creditors  of 
Woodford  had  no  Interest,  and  spinning 
out  the  litigation  on  matters  collateral  to 
the  main  subject  to  an  indefinite  extent. 
There  can  be  no  imperious  rule  ol  equity 
to  call  for  this.  A  solid  rule  of  equity^ 
practice  is  that  a  decree  settling  rights  be- 
tween co-defendants  can  be  based  only  on 
the  pleadingrs  and  proofs  between  plain- 
tiffs and  defendants;  that  where  a  case 
is  made  between  co-defendants,  by  evi- 
dence based  on  pleadings  between  plaintiff 
and  defendant,  there  may  be  a  decree  be- 
tween co-defendants;  but  where  there  are 
no  such  pleadings  there  cannot  be.  As 
Judge  Johnson  said  in  Worthington  v. 
Staunton,  16  W.  Va.  282,  this  rule  is  a 
necessity.  If  it  was  not  adhered  to,  the 
administration  of  justice  would  become 
exceedingly  difficult,  if  not  impossible,  in 
many  cases.  It  could  not  be  known  when, 
where,  or  how  a  chancery  cause  would 
terminate  if  ail  parties  having  any  interest 
in  the  subject-matter  of  the  bill,  and  there- 
fore oe«;es8ary  defendants,  could  save  ex- 
pense and  time  by  filing  their  answers  and 
cros8-l)ll]s  In  tlie  cause,  litigating  all  their 
differences  which  were  in  any  way,  how- 
ever remotely,  connected  with  the  wubject- 
matter  of  the  bill.  The  collateral  issues 
might  bo  Interminable.  See  Hoffman  v. 
Ryan,  21  W.  Va.  415.  These  co-sureties 
were  made  parties,  and  were  necessary 
parties,  because  they  were  sureties,  and  for 
several  reasons,  and,  being '  parties,  when 
the  debt  was  established  and  Its  amount 
fixed,  the  decree  would  be  conclusive  as 
between  them  as  to  those  points,  and,  in 
any  suit  which  might  arise  between  them 
afterwards  to  enforce  contribution,  it 
would  have  Its  legal  effect;  but  there  was 
no  call  on  the  court  to  declare  in  the  de- 
cree that  there  was  a  right  of  contribu- 
tion, or  to  bring  In  lands  of  other  debtors 
because  of  that  right,  and  settle  the  liens 
on  them.  The  tacts  on  which  such  con- 
tribution rests  were  not  In  the  bill,  and 
could  not  be  based  on  the  pleadings  us  be- 
tween plaintiffs  and  defendants.  The  bill 
does  not  state  the  relation  of  surety  and 
principal,  or  that  the  co-sureties  owned 
land.  The  answer  of  Johnson  and  Har- 
vey states,  confessedly  as  new  matter, 
that  Talbott  was  principnl,  and  James 
M.  Woodford  and  others  sureties,  in  the 
Judgment  mentioned,  and  that  certain 
ones  of  them  owned  land.  I  do  not  see 
that  this  contention  of  counsel  for  appel- 
lants is  justified  on  the  doctrine  of  substi- 
tution that  where  one  creditor  has  re- 
course to  two  funds  tor  payment  of  his 
debt,  while' another  has  only  one  of  the 
common  debtor,  the  former  must  exhaust 
the  security  firet  on  which  the  other  has 
no  claim.  This  is  property  of  other  par- 
ties, and  to  subject  it  would  be  decreeing 
between  co-defendants  on  a  case  not  made 
by  the  bill;  and,  besides  this  considera- 
tion, it  would  be  Improper  and  Inconven- 
ient; tend  to  delay  the  creditor  unreason- 
ably by  concerning  him  with  matters  for- 
eign to  his  Interests  and  purposes  in  the 
proceeding;  greatly  complicate  and  pro- 


tract the  litigation ;  and  is  by  no  means 
imperative;  and  would  establish  a  prac- 
tice very  objectionable  and  often  well-nigh 
impracticable.  Therefore,  I  dismiss  this 
assignment  as  not  well  made. 

As  to  the  third  assignment  of  error,  as 
it  involves  no  important  principle  of  law, 
I  need  not  detail  facts,  but  simply  say 
that  the  costs  of  Heatherly  In  his  suit 
against  the  bank,  brought  to  stop  the  col- 
lection out  of  his  property  of  the  f  1,7S1.80 
debt,  a  controversy  purely  between  him 
and  the  bank,  and  In  which  he  failed  sutt- 
Btantlally,  ought  not  to  be  charged  to 
James  M.  Woodford's  property,  to  the 
prejudice  of  his  creditors.  His  suit  ob- 
tained the  construction  of  the  contract, 
but  for  bis  own  purposes,  and  that  does 
not  justify  this  feature  of  the  decree,  and 
It  should  be  avoided  in  a  future  decree. 
Having  the  case  before  us  for  other  pur- 
poses, though  It  is  a  question  of  costs,  we 
ought  to  direct  this  matter  to  be  rectified. 
Jones  V.  Cunningham,  7  W.  Va.  707;  Rich- 
ardson V.  Donehoo,  16  W.  Va.  687. 

The  fourth  assignment  of  error  Is  that 
the  decree  absolves  the  trustee  from 
f  1,761.45  on  payment  of  $1,452.25,  and  does 
not  charge  them  with  $100  as  lost  by  them. 
One  provision  of  the  decree  applies  out  of 
the  $1,716.45  found  In  the  trustees'  bands, 
$524.02  on  the  judgment  against  Talbott 
and  others, leaving  $1,237.4;{;  and  another 
provision  applies  this  on  the  bank's  judg- 
ments of  $1,496.48,  and  $1,485,  giving  the 
former  $640.18,  and  to  the  latter  $5»7.30; 
and  another  clause  recites  that  the  trus- 
tees bad  paid  $1,452.23  on  liabilities  of  the 
bank,  and  discharges  them  from  liability 
to  the  bank  and  Woodford.  Now,  as  the 
whole  $1,761.45  in  their  hands  is  thus  ap- 
plied on  bank  debts,  thus  inuring  to  the 
benefit  of  Woodford,  if  such  application 
were  proper,  1  would  see  no  error  to  the 
prejudice  of  appellants  In  discharging  the 
trustees  from  liability  to  the  bank  and 
Woodford.  But  the  application  being  er- 
roneous. It  follows  as  a  consequence  that 
the  discharge  i>f  the  trustees  on  that  basis 
Is  erroneous.  I  do  not  think  the  trustees 
should  be  charged  with  the  $100  collected 
by  Woodford,  and  not  accounted  for  by 
him  to  the  trustees.  The  contract  era- 
powers  bim  to  collect,  does  not  make  the 
trustees  responsible  for  his  default,  and 
the  former  decision  of  this  court  does  not. 
In  addition  he  was  insolvent. 

The  fifth  assignment  of  error  is  that 
the  court  erred  In  giving  preference  to 
the  $1,500  debt  over  thg  $1,000  debt,  both 
secured  to  National  Bank  of  Kingwood 
by  the  deed  of  trust  from  Woodford  to 
Woods,  trustee  Unless  there  be  In  the 
large  I'ecord  some  fact  not  noted  by  me, 
or  by  counsel,  there  is  nothing  to  justify 
such  discrimination.  Section  6,  c.  72, 
Code,  provides  thht  the  proceeds  of  sale 
under  a  deed  of  trust  shall,  after  pa.vment 
of  costs.  Including  commission,  be  applied 
pro  rata  to  the  payment  of  the  debts,  un- 
less the  deed  otherwise  provide.  This  deed 
gives  no  preference.  It  contains  nothing 
to  take  the  case  out  of  said  statute  rule  of 
ratable  application.  Surely  the  fact  that 
In  speclf.ving  the  debts  secured  one  debt  Is 
mentioned  first  cannot  do  so;  and  surely 
the  fact  that  after  describing  them  the 
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deed  readB.  "and  whereas  said  Woodford 
la  deairuuB  of  securing  the  payment  ol  the 
same  as  they  seyerally  become  due," 
coupled  with  the  fact  that  the  f  1,500  first 
tell  due,  cannot  give  any  preference.  The 
comniissiuner  gives  these  debts  the  same 
rank ;  there  is  no  exception,  and  the  decree 
confirms  it,  yet  departs  from  it  in  this  re- 
spect. The  decree  complained  of  is  re- 
versed, and  the  cause  remanded  to  the  cir- 
cuit court  for  proceedings  according  to  the 
principles  herein  indicated,  and  in  other 
respects  according  to  principles  governing 
courts  of  equity. 

Lucas,   P.,  and    Enolisb,  J.,  concar. 
Holt,  J.,  absent. 


(S4  W.  Va.  548) 

McFabland  v.  Fish  et  al. 

(Suprenw  Court  of  Appeals  cf  West  Virginia. 
Deo.  10, 1890.) 

JuDOicBNT  Lnir. 
7.  heoomes  the  porchaser  of  a  tractof  land 
containing  166>^  acres  from  B.  and  executes  a 
deed  of  trust  thereon  to  secure  tbe  purchase 
money.  When  the  purchase  money  and  its  ac- 
crued interest  amounted  to  (1,400,  F.,  having  re- 
ceived pension  money  to  the  amount  of  V800, 
agreed  with  8.  that,  If  he  would  release  66>f 
acres,  part  of  said  tract,  from  said  trust  lien, 
and  looli  to  the  remaining  100  acres  for  the  resi- 
due of  said  purchase  money,  he  would  pay 
him  (800  in  oasa,  and  execute  bis  three  notes,  for 
1200  each,  payable  in  one,  two,  and  three  years. 
With  interest,  for  the  residue  of  said  purchase 
money.  S. ,  for  a  valuable  consideration,  assigned 
■aid  three  notes,  for  (200  each,  to  McFarland, 
who  held  them  until  maturity,  when  F.  volun- 
tarily confessed  Judgment  on  said  three  t200  notes 
in  favor  of  MoFarland,  the  plaintiff,  agreeing  to 

gve  him  six  months'  time.  At  tbe  end  of  the  time 
cFarland  brought  a  suit  to  subleot  the  entire 
166}^  acres  to  the  satisfaction  of  the  judgment 
lien.  F.  resisted  the  enforcement  of  said  Judg- 
ment lien.on  two  grounds— ^r«t,  by  reason  of  the 
agreement  between  S.  and  liimself  that  8.  would 
looli  alone  to  the  remaining  100  acres  of  said  land 
for  the  payment  of  said  1600  and  interest,  of 
which  agreement  he  claimed  McFarland  had  no- 
tice; second,  because  said  W}4  acres  of  land  was 
Said  for  with  money  receivea  from  the  United 
tates  government  as  pension  money.  Held  that, 
under  the  circamstances  shown  in  this  caw,  the 
entire  tt)6}{  acres  of  land  was  liable  to  l>e  subjected 
to  the  lien  of  the  Judgment  oonfeesed  by  said  F. 
as  aforesaid. 
{Syllabus  by  the  Court.) 

Appeal  and  anpereedeaa  from  circuit 
court,  Jaclcson  county. 

Juhh  U.  Riley,  N.  C.  Prlckett,  aaA  J,  J. 
Jacob,  tor  appellant.  C.  L.  Browa,  for  ap- 
pellees. 

Enolisb,  J.  This  was  a  suit  In  equity 
brought  by  R.  H.  McFarland  against  Ben- 
jamin F.  Finn,  J.  B.  Swan,  in  his  own 
right  and  as  administrator  of  U.  Swan, 
deceased,  and  W.  W.  Riley,  trustee,  in  the 
circuit  court  of  Jacltson  county,  to  enforce 
a  Judgment  lien  for  f 7S6,  with  interest  and 
costs,  and  to  subject  to  sale  a  tract  of 
land  sitaated  iu  said  county,  and  contain- 
ing 160)^  acres,  the  property  of  tbe  de- 
fendant Benjamin  F.  Fish,  to  the  satisfac 
tion  of  said  judgment  lieu.  The  plaintiff 
alleges  that  on  the  17th  day  of  October, 
lisfl,  he  recovered  said  judgment  in  the 
'  office  of  the  clerk  of  tbe  circuit  court  of 
said   county  against   said    Benjamin    F. 


Ftsb,  with  interest  from  that  date,  and 
fX.45  costs,  and  bad  the  same  immedlateljr 
docketed  in  tbe  office  of  the  clerk  of  tlie 
county  court  of  said  county,  as  appears 
by  a  certified  copy  of  said  judgment  there- 
with filed ;  that  said  Benjamin  F.  Fish  la 
the  owner  in  let"  of  said  166}^  acres  ot 
land,  situated  in  said  county,  which  waa 
conveyed  to  him  by  George  M.  Custard 
and  wife,  and  a  copy  of  said  deed  of  con- 
veyance is  exhibited  with  said  bill;  that 
the  claim  on  which  said  Judgment  wa« 
predicated  was  originally  a  large  debt 
owed  by  said  Benjamin  F.  Fish  to  one  R. 
Swan,  now  deceased,  and  to  secnre  the 
same  to  said  R.  Swan  said  Fish  executed 
a  deed  of  trust  on  said  16Bij  acres  ot  land 
to  W.  W.  Riley,  trustee,  dated  April  10. 
1877,  a  copy  of  which  trust-deed  la  exhib- 
ited with  tbe  plainturs  bill ;  that  said  debt 
and  deed  of  trust  came  into  the  bands  of 
said  John  B.  Swan  as  administrator  of  tbe 
estate  of  said  R.  Swan,  deceased,  and  that 
said  Benjamin  F.  Fish  paid  to  sadd  JutanB. 
Swan,  as  such  administrator,  all  of  said 
indebtedness,  except  the  sum  of  fCOO, 
whereupon  said  John  B.  Swan,  as  aacb 
administrator,  released  to  said  Benjamin 
F.  Fish  60Ji  acres  of  said  tract  of  land  from 
the  lien  of  said  trust-deed,  a  copy  of  which 
release  is  also  filed  as  nn  exhibit  with  the 
plaintiff's  bill;  that  afterwards,  in  the  set- 
tlement and  distribution  of  tht?  estate  of 
said  R.  Swan,  the  said  indebtedness  of 
fOUO  due  from  said  Fish  became  tbe  indi- 
vidual personal  property  of  said  John  B. 
Swan  in  bis  own  right,  as  help  at  law  of 
said  R.  Swan,  it  being  a  part  of  bis  distrib- 
utive share  of  said  estate,  and  that  for 
value  rereived  tbe  said  John  B.  Swan  as- 
signed said  $600  Fish  claim  to  tbe  plain- 
tiff ;  that  said  Benjamin  F.  Fish,  not  being 
alile  to  pay  said  sum  and  its  accrued  in- 
terest to  plaintiff,  and  desiring  more  in- 
dulgence and  time  in  which  to  pay  the 
same, confessed  said  Judgment  in  the  office 
of  said  clerk  in  favor  of  the  plaintiff  for 
the  sum  of  f  786.  with  interest  and  costs,  be- 
ing said  indebtedness  of  $600,  with  its  ac- 
crued interest  from  date,  and  that  said  de- 
fendant confessed  said  judgment  tu  secure 
plalntlR  in  said  claim,  whereupon  plaintilf 
agreed  not  to  issue  execution  or  otherwise 
proceed  on  said  Judgment  until  March  1. 
1888,  which  agreement  plaintiff  faithfully 
kept  and  observed;  that  there  are  oth- 
er liens,  claims,  or  incumbrancea  on  said 
land,  and  no  part  of  plaintilT's  Jodsment 
has  been  paid;  that  the  same  Is  a  valid 
lien  on  said  tract  of  166)^  acres,  and  every 
part  and  parcel  thereof,  and  tbat  the 
rents,  issues,  and  profits  thereof  will  not 
pay  said  judgment  In  five  years,  and  be 
prays  that  said  Judgment  may  be  declared 
a  lien  on  said  land.  The  defendant  John 
B.  Swan,  as  administrator  ot  said  R. 
Swan,  deceased, and  In  his  own  right, filed 
an  anHwer  to  the  plaintltf'a  bill,  in  which 
be  admitted  the  execution  of  said  deed  of 
trust  and  release,  and  exhibited  copies 
thereof  with  h'.s  answer,  and  stated  that 
the  sum  mentioned  in  said  deed  of  trust 
as  due,  R.  Swan  represented  purchase 
money  of  said  tract  of  166](  acres  of  land 
in  tfaebill mentioned;  that  In  the  year  188S 
said  Fish  made  a  payment  on  said  indebt- 
edness, and  adjusted  the  resiaue,  by  exe- 
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cotioK  to  respondent  hia  notes  for  $600, 
balance  dae  thereon,  to  eecnre .which  he 
(respondent)  was  to  hare  and  retain  a  lien 
on  100  acres  of  said  106)^cre  tract,  and 
that  be,  respondent,  afterwards  slp^ned 
and  transferred  said  notes  to  the  plaintiff, 
R.  H.  McFariand,  which  assignment  was 
to  be  without  recourse  upon  respondent; 
that  he  does  not  know  what  disposition 
said  McFariand  and  Fish  hare  madeot said 
indebtedness,  but  he  is  informed  and  be- 
lieres  the  allegations  of  plaintiff's  bill  in 
regard  thereto  are  tree.  He  says  that 
said  $600  is  a  balance  from  said  Indebted- 
nesM  mentioned  in  said  deed  of  trust,  and 
when  paid  wlllt>e  in  full  satisfaction  there- 
of, and  that  the  judgment  in  the  plaintiff's 
bill  mentioned  is  based  on  said  $600  debt 
and  the  balance  of  said  trust-deied;  that 
be  has  assigned  ail  of  his  interest  therein 
to  the. plaintiff,  and  has  no  longer  any  in- 
terest or  claim  therein,  nor  by  reason  ut  said 
trust-deed,  nor  thedebt  therein  mentlonod, 
and  no  interest  In  said  suit,  and  he  prays 
to  be  hence  dismissed.  The  defendant 
Fish  demurred  to  plaintiff's  bill,  and  for 
answer  thereto  said  that  it  was  true  that 
John  B.  Swan,  for  the  use  of  the  plaintiff, 
recorered  by  confession  a  Judgment  against 
him  in  the  cleric's  ottice  of  said  court  on 
the  17th  day  of  October.  1887,  for  $786  and 
costs.  He  also  admitted  that  at  the  date 
of  the  institution  of  said  suit  be  was  pos- 
sessed of  the  tract  of  166^  acres  mentioned 
In  the  bill;  that  said  judgment  remains 
M'holly  unpaid  to  plaintiff,  and  says  be  is 
advised  that  the  lien  of  said  judgment, 
by  operation  of  law,  attaches  to  the  whole 
of  said  estate.  He  also  admits  the  execu- 
tion of  said  deed  of  trust  to  W.  W.  Riley, 
trustee,  to  secdre  K.  Swan  °on  said  land, 
as  alleged;  that  at  the  date  of  said 
trust-deed  he  was  Indebted  to  said  R. 
Swan,  deceased,  in  the  sum  of  $1,000,  to 
be  paid  in  one,  two,  three,  and  four  years 
from  the  date  of  said  deed,  with  Interest  in 
equal  installments,  evidenced  by  respond- 
ent's four  promissory  notes  of  $260  each ; 
that  being  unable  to  pay  said  notes,  or 
any  part  thereof.  In  the  spring  of  1882, 
after  all  of  said  notes  had  become  due, 
said  John  B.  Swan,  as  administrator  of 
said  R.  Swan,  caused  the  said  land  to  be 
advertised  for  sale  by  said  W.  W.  Riley, 
trustee,  in  order  to  raise  money  to  pay  off 
said  notes,  and  that  a  sale  was  made  to 
one  WllHaro  Sayre.  acting  for  and  on  be- 
half of  said  John  Swan,  as  administrator 
of  said  R.  Swan,  deceased,  for  the  sum, 
and  at  the  bid  of  $1,026,  but  this  sale  was 
never  completed  by  a  legal  conveyance 
from  said  trustee  to  said  John  Swan,  yet 
respondents  regard  said  Swan  as  the  legal 
owner  of  said  land,  and  believed  he  had 
acquired  title  thereto  by  virtue  of  said 
sale;  that  some  time  after  said  sale  said 
Swan  sold  said  land  to  respondent  at  the 
price  of  $1,400  tor  the  entire  tract  of  166){ 
acres,  and  a  contract  in  writing  between 
said  Swan  nnd  respondent  was  entered  in- 
to evidencing  this  transaction,  in  which  it 
was  provided  and  agreed  that,  upon  the 
payment  of  the  sum  of  $800  by  respondent 
to  said  Swan,  he,  the  said  Swan,  was  to 
release  to  respondent  the  said  trust-deed 
as  to  66}^  acres  of  said  land,  and  said  66% 
acres  was  to  become  the  absolute  prop- 


erty of  respondent,  tree  from  said  purchase- 
money  debt' and  trost-deed,  which  still  re- 
mained on  the  records  of  said  county  in 
tail  force  and  virtue,  no  legal  conveyance 
having  been  made  from  said  trustee  to 
said  Swan ;  that  he  accordingly  paid  said 
$800  to  said  Swan,  and  was  entitled  to 
said  release  as  to  said  66Ji  acres,  but  did 
not  demand  the  same  until  about  May, 
1887,  when  be  learned  that  said  contract, 
which  had  been  left  in  the  hands  of  War- 
ren Miller,  had  been  mislaid  or  accident- 
ally lost;  then  on  the  17th  day  of  May, 
1887,  the  said  John  Swan,  in  conformity 
with  bis  said  agreement,  did  execute  a  re- 
lease as  to  the  66J^  acres,  a  copy  of  which 
is  filed  with  the  olll.  Respondent  also 
says  that  he  was  a  soldier  in  the  late  war 
of  the  Rebellion,  in  the  service  of  the  Unit- 
ed States,  and  that  the  said  $800  which  be 
paid  to  said  Swan  was  money  paid  him 
by  the  United  States  as  a  pensioner  under 
the  pension  laws  of  the  United  States; 
that  the  same  and  the  proceeds  thereof 
are  exempt  from  any  legal  process  what- 
ever; that  of  this  fact  respondent  ap- 
prised said  Swan,  and  before  respondent 
entered  Into  said  contract  it  was  agreed 
and  understood  between  him  and  said 
Swan  that  said  66%  acres  was  to  be  re- 
leased so  that  it  would  secure  to  respond- 
ent the  equivalent  of  his  pension;  that 
prior  to  the  date  of  said  release  said  plain- 
tiff, who  Is  the  brother-in-law  ot  said 
Swan,  came  to  respondent,  looked  at  said 
land,  and  inquired  of  respondent  as  to  the 
$600  balance  due  Swan,  and  respondent 
avers  that  he  told  plaintiff  that  he  must 
look  for  the  payment  of  said  claim  If  he 
should  buy  it  of  Swan  to  the  100  acres, 
and  not  to  the  166)^  acres,  as  the  66U  acres 
was  byagrsement  to  be  unaffected  by  said 
trust  lien  and  notes.  Respondent  further 
says  that  plaintiff  knew  that  the  object  of 
said  release  was  to  secnre  to  respondent 
the  avail  of  his  said  $800  pension  mon- 
ey, and  he  purchased  said  claim  with  the 
understanding  and  agreement  between 
him  and  said  Swan  that  said  release  was 
to  be  made,  and  that  be  would  look  onl^ 
to  the  100  acres  residue  for  security  of  said 
claim;  that  alter  said  sale  he  executed 
new  notes  to  said  Swan  for  said  $600  bal- 
ance, and  that  said  McFariand  bought 
these  notes,  and  they  represent  the  con- 
sideration of  thesaid  judgment  mentioned 
in  the  bill ;  that  be  never  lifted  the  four 
promissory  notes  secured  by  said  trust- 
deed,  but  that  the  same  are  outstanding 
still  so  far  as  he  knows;  that  the  notes 
on  which  said  judgment  was  founded  were 
not  secured  by  said  trust-deed,  and  did 
not  represent  the  samedebt  as  respondent 
understood  it ;  that  he  believed  that  by 
the  sale  under  the  trust-deed  to  said  Swan 
the  old  debt  was  wiped  out, and  that  said 
Swan  became  the  owner  of  said  land ;  be 
therefore  bought  ot  said  Swan  under  a 
new  eontract,  paying  him  $800  for  the  66% 
acres,  and  $600  tor  the  residue  of  100  acres, 
which  $600  was  secured  to  Swan  by  re- 
spondent's three  notes  of  $200 each;  that 
he  is  ignorant  of  law,  and  unacquainted 
with  the  requirements  of  legal  convey- 
ances, but  that  the  tone,  intent,  and  mean- 
ing of  said  contract  with  said  Swan  was 
to  obtain  for  respondent  an  absolute  con- 
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reyance  of  said  Wji  acres  of  land  or  its 
equivalent  free  from  all  Incumbrances 
whatever  ur  liability  as  to  said  nutea  and 
debt;  that  It  wan  the  anderstandine  of 
Bald  Svran,  McFarland,  and  respondent 
that  said  $600  was  in  no  \7ay  to  affect  said 
66k  acres,  but  that  McFarland  wa^  to  look 
only  to  the  100  acres  for  bis  security  for 
said  notes,  and  That  he  agreed  to  do  so, 
and  that  said  McFarland  would  have  fore- 
closed said  trust-deed  on  the  100  acres  had 
he  not  discovered  that  the  old  debt  hud 
been  extinsuished  by  sale  to  Swan,  and 
that  the  notes  held  by  him  were  not  se- 
cured by  said  trust-deed;  that  he  confessed 
said  JudKment  in  the  belief  that  the  66J^ 
acres  would  not  be  affected  thereby,  and 
respondent  avers  that,  relying  on  the 
agreement  between  him  and  said  Swan 
and  McFarland' that  said  debt  should  not 
In  any  way  or  by  any  proceeding  affect 
the  said  66%  acres,  he  confessed  said  Judg- 
ment, and  under  no  other  conaideratlons 
would  he  have  consented  to  said  judg- 
ment; that  said  McFarland  agreed  to 
looic  solely  to  said  100  acres  for  bis  nionoy ; 
that  he  had  notice  of  the  contract  be- 
tween respondent  and  Swan,  and  took 
said  notes  with  notice  that  respondent's 
pension  money  was  invested  in  said  &S% 
acres,  and  agreed  not  to  affect  the  same 
tn  the  collection  of  said  notes;  that  said 
665i  acres  is,  by  virtue  of  the  laws  of  the 
United  States,  exempt  from  the  lien  of 
said  Judgment,  being  paid  for  with  pen- 
sion money.  Respondent  further  says,  as 
the  matter  now  stands,  tliere  exists  not 
only  the  said  judgment,  but  the  debt  se- 
cured by  said  truHt-deedof  $  I, QUO,  so  far  as 
the  records  disclose,  and  tliat  the  four 
notes  secured  by  said  trust  deed  are  still 
outstanding,  so  far  as  respondent  knows; 
that  the  legnl  title  still  is  In  said  W.  W. 
Riley,  trustee,  and  that  the  trust  debt 
has  priority  over  the  Hen  of  said  Judg- 
ment; that  respondent  is  entitled  either 
to  the  possession  of  the  original  notes, 
the  release  of  said  trust-deed,  a  deed  from 
said  Kwan,  or  to  have  the  collection  of 
said  judgment  enjoined  peipetnally;  that 
both  said  judgment  and  trust-deed  repre- 
sent purchase  m(mey  for  said  land,  and  un- 
der different  transactions,  and  due  to 
different  owners:  that  the  whole  thing 
grew  out  of  one  transaction,  the  intent  of 
-.  which  was  to  secure  to  plaintiff,  free 
from  any  claim,  demand,  or  lien  whatso- 
ever, said  &i%  acres,  and  said  100  acres  sub- 
let to  a  lien  for  $<iOO;  that  the  effect  of 
such  Judgment  lien  is  to  work  a  fraud  up- 
on respondent  by  taking  advantage  of 
the  law  In  violation  of  an  express  agree- 
ment and  an  understanding  between  re- 
spondent and  said  Swan  and  McFarland; 
tUtit  it  would  be  inequitable  and  unjust 
for  the  plaintiff  to  take  advantage  of  re- 
spondent by  enforcing  a  judgment  lien  in 
violation  of  his  agreement  as  to  said  66}^ 
acres;  that  said  lOU  acres  is  worth  a  great 
deal  more  than  the  amount  of  said  judg- 
ment, and  that  It  Is  not  true  that  said 
I<>6Ji  acres  would  not  yield  rent  suflacient 
in  five  years  to  pay  off  said  judgment  and 
costs;  that  it  would  be  inequitable  and 
wrong  and  illegal  to  enforce  said  pretend- 
ed judgment  lien  un  said  66%  acres  under 
the  circumstances  stated;  that  said  66}i 


acres  Is  now  the  property  of  respondent'^ 
wife,  having  been  conveyed  to  her  by  re- 
spondent. He  therefore  prays  that  said 
Swan  may  be  required  to  file  In  this  cause 
a  deed  to  him  from  said  W.  W.  Riley,  trus- 
tee, for  said  16S%  acres  of  land,  and  a  deed 
from  himself  to  respondent,  or  otherwise 
to  surrender  up  to  respondent  said  orig- 
inal four  notes  mentioned  in  said  trust- 
deed,  and  a  complete  release  of  said  trust- 
deed,  or  otherwise  respondent  prays  that 
the  said  Judgment  be  perpetually  enjoined, 
as  having  been  founded  on  a  consideration 
which  has  totally  failed,  or  that  said 
trust-deed  and  proceedings  thereunder  be 
enjoined  to  the  end  that  respondent  may 
be  protected  from  possible  and  multiplied 
litigation  and  trouble;  that  the  said  Judg- 
ment lien.  If  enforced  at  all,  be  enforced 
only  as  to  said  tOO  acres,  according  to 
agreement,  and  that  general  relief  be 
granted  respondent.  This  answer  was 
excepted  to  by  the  plaintiff  McFarland,  as 
Insufficient  in  law,  and  it  sets  up  no  valid 
defense,  nnd  that  the 66}^  acres isnot exempt 
from  sale,  even  if  it  be  true  that  it  was 
paid  for  by  respondent's  pension  money, 
and  that  said  66%  acres  Is  liable  to  be  sold 
to  satisfy  plaintiff's  Judgment. 

On  the  2d  day  of  Aueust,  1888,  the  cause 
was  referred  to  a  commissioner  to  take 
and  report  an  account  showing  (I)  the 
amount  due  plaintiff  on  the  demand  set 
out  in  the  bill.  (2)  What  real  CMtate  the 
defendant  Fish  is  possessed  of,  together 
with  the  nature  of  bis  title  thereto,  the 
value  tiiereof,  and  the  annual  rental  value 
of  the  same.  (3)  What  Hens  or  other  In- 
cumbrances affect  said  real  estate,  and 
the  kind,  amounts,  and  priorities  of 
said  Hens.  In  response  to  these  require- 
ments, a  commissioner  of  said  court  re- 
ported the  amount  of  said  claim,  with 
Intertst  added,  to  the  6tb  day  of  Novem- 
ber, 1888,  to  be  f844.48,  and  that  the  de- 
fendant Fish  was  possessed  of  tbe  follow- 
ing real  estate,  situate  on  Cedar  rnn,  in 
said  county  of  Jackson:  A  tract  of  166^ 
acres.  A  deed  of  trust  was  given  on  the 
10th  day  of  April.  ISH,  to  W.  W.  Riley,  as 
trustee,  to  secure  the  paymentof  tbe  notes 
given  for  said  tract  of  land.  That  after- 
wards, to-wit,  on  the  17th  day  of  May, 
1877,  a  release  was  made  by  the  defend- 
ant, John  B.  Swan,  in  his  own  right  and 
as  administrator  of  R.  Swan,  deceased, 
of  the  trust  lien  on  66%  acres  of  said  land, 
lea  viug  lUO  acres  subject  to  the  trust  lien ; 
and  on  the  17th  day  of  October,  1S87.  said 
John  B.  Swan,  for  the  use  of  the  plaintitr, 
procured  a  judgment  against  the  defend- 
ant B.  F.  Fish,  which  became  a  Hen  upon 
all  of  the  said  tract  of  166]^  acres  of  land. 
The  legal  title  to  100  acres  is  in  defend- 
ant W.  W.  Riley,  as  trustee,  but  the  Judg- 
ment covers  all  the  land,  and  that  there 
was  no  evidence  before  him  as  to  tbe 
value  of  said  land,  or  its  rental  value. 
That  the  first  lien  upon  the  100  acres  of 
said  land  is  the  trust  debt,  but  the  judg- 
ment lien  is  for  the  same  debt,  and  covera 
the  whole  of  the  tract  of  166J^  acres  ot 
land  in  the  bill  mentioned,  and  the  same 
on  the  6tii  day  of  November,  1888, 
amounted  to  the  sum  of  f  844.48. 

0.n  the  9th  day  of  August,  18^,  tlie  cause 
was  heard  upon  the  former  proceedings 
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bad  therein,  and  apnn  the  depositions 
taken  by  the  ptainttff  and  by  the  defend- 
ant Fish,  in  consideration  wbereol  the 
court  held  tliat  the  plaintiff  was  nut  en- 
titled to  the  relief  prayed  for  in  his  bill  as 
to  the  parcel  of  W]i  acres  of  land  described 
In  the  bill,  and  so  far  as  it  seeks  to  enforce 
the  demiind  asserted  in  said  bill  aKaiost 
eaid  0(>)4  acres,  and  that  said  66}^  acres  of 
land,  as  deHcnbed  in  the  bill  and  exhibits 
and  inKuid  Fish's  answer,  is  not,  nor  is  any 
pa  rtthereof.  liable  to  the  judgrnentof  John 
B.  Swun,  Use  of  R.  H.  McFarland,  aeainst 
said  Benjamin  F.  Fish,  for  f786.  with 
InteroMt  and  costs,  described  in  the  bill, 
and  decrei-^l  that  the  plaintiff's  bill  be  dis- 
iniKsed  as  to  the  defendant  Fish,  bo  far  as 
thexaid  bill  seeks  to  enforce  said  judg- 
ment or  the  collection  thereof  against 
SHid  66!^  acres  of  land,  or  against  any  part 
then>uf,  and  from  this  decree  the  plaintiff 
obtained  this  appeal. 

The  defendant  Fish  seeks  to  avoid  all 
liability  for  the  payment  of  his  three 
notes  of  $200  each,  by  reason  of  the  al- 
leged fact  that  the  said  S^\an  agreed  to  re- 
leflMe  the  trust  lien  which  he  held  on  said 
l(><>!i  acres  of  land  so  tar  as  itconstituted  a 
lien  on  «>!»  acres  theT«of,  and  for  the  further 
reason  that  said  Swan  agreed  to  look  to 
the  remaining  100  acres  for  the  payment 
of  said  $(>U0  and  its  interest.  Now,  if 
this  agreement  was  such  as  tf>  constitute 
a  good  defense  in  this  suit,  and  to  pre- 
vent the  plaintiff,  McFarland,  from  sub- 
jecting any  portion  of  said  66Ji  acres  of 
land  to  sale  lor  said  three  notes  of  f  200 
each,  the  burden  of  proof  is  certainly  on 
said  Fish,  and  he  must  show  by  a  prepon- 
derance of  the  evidence  that  such  was  the 
fact;  and  while  it  \b  true  that  said  Fish  in 
his  deposition  swears  that  such  was  the 
agreement,  and  that  the  plaintiff,  McFar- 
land. had  notice  of  it, yet,  when  we  look  at 
the  depoHltion  of  John  B.  Swan,  he  says, 
in  an  answer  to  a  question:  "I  did  resell 
to  Mr.  Fish  at  the  price  of  fl,4U0.  When 
Isold  to  Mr.  FiHh.he  had  drawn  a  pension 
of  $800,  and  he  said  before  he  invested  this 
$S()0  in  the  land  he  wanted  to  secure  the 
6i>)i  acre  parcel  thereof  free  from  liability 
on  account  of  the  residue  of  the  purchase 
money,  amounting  to  ffiOO.  and  secured  by 
a  deed  of  trust,  and  I  agreed  to  this,  and 
was  to  release  the  deed  of  trust  as  to  the 
66^  acres,  and  to  look  to  the  lUO  acres  for 
the  balance  of  the  purchase  money." 
This  agreement  was  in  writing,  but  has 
since  been  lost;  and  he  further  says  that 
the  plaintiff.  McFarland,  had  notice  of  this 
agreement,  and  took  said  notes  subject  to 
said  undt-rstanding.  Now  what  is  the  fair 
interi>retation  of  this  agreement  as  stated 
by  said  Swan?  Merely  that  said  66% 
acres  was  to  be  released  from  said  trust  lien , 
and  that  on  enforcing  said  lien  for  the  pur- 
chase money  he  would  do  so  only  against 
the  lOO-acres  part  thereof.  This  agree- 
ment was  subsequently  carried  into  effect 
by  h  formal  release  of  66Jj  acres,  part  of 
■aid  166%  acres,  being  executed  by  said 
Swan.  When  this  was  done,  the  agree- 
ment between  the  said  Swan  and  Fish 
was  fully  executed,  and  he  then  held  said 
land  free  from  any  liability  by  reason  of 
said  unpaid  purchase  money,  not  only  so 
fa'  as  said  trust-deed  was  concerned,  but 


free  from  any  Hen  of  any  ebaractei*.  Pre- ! 
vions  to  that  time,  be  only  had  the- 
equity  of  redemption,  but  this  release, 
vested  him  with  the  nniucumbered  T£e-. 
simple  title.  It  is  true  he  still  owed  the 
ftSOO  purchase  money,  but  there  was  no 
lien  of  any  character  reserved  to  secure 
it.  The  sale  made  by  Riley,  trustee,  had 
been  Ignored  and  never  carried  into  effect, 
and  the  legal  title  still  remained  in  said 
trustee  until  said  trust-deed  was  re- 
leased as  to  said  66)j  acres.  It  then,  it  was 
true  that  the  plaintiff,  McFarland,  was 
acquainted  with  this  agreement  and  un- 
derstanding betwen  said  Swan  and  Fish, 
this  would  .be  the  condition  of  the  title 
to  said  166^  acres  of  land  at  the  time  the 
notes  he  held  as  assignee  of  Sw&n  ma- 
tured and  were  placed  in  the  hands  of  his 
attorney,  Prickett,  for  collection.  And 
■9,  ben  we  look  to  the  deposlton  of  said 
McFarland,  we  find  be  says  he  purchased 
these  notes  from  said  Swan  about  the 
20th  of  March,  1887,  and  the  release  was 
not  executed  until  May  17, 1887.  He  also 
says  that  it  was  suggested  to  him  by  the 
defendant  Fish  that  said  Swan  had 
agreed  to  release  to  htm  a  part  of  said 
liind  from  the  lien  of  said  trust-deed,  and 
also  in  connection  with  the  same  was  to 
give  him  an  outlet  to  the  public  road 
from  said  land,  but  that  said  Fish  did  not 
at  that  time,  or  at  any  other  time,  ex- 
plain to  him  the  particulars  or  extent  of 
said  release.  He  never  complained  that 
the  notes  were  not  Just;  admitted  that 
they  were  wholly  unpaid,  and  claimed 
that  he  expected  to  pay  them  off;  and 
claimed  that  if  he  had  the  outlet  promised 
by  said  Swan  he  could  have  sold  said 
land  and  paid  oft  said  debt.  I|e  also 
states  that  he  Inquired  of  said  Swan 
about  said  release,  and  he  replied  there 
was  nothing  in  the  way  of  collecting  said 
notes,  and  when  be  pressed  him  about 
the  matter  be  informed  him  emphatically 
and  repeated  that  the  whole  of  said  166% 
acres  was  liable  to  the  payment  of  said 
three  notes,  and  that  be  had  no  under- 
standing whatever  with  either  said  Fista 
or  Swan  about  releasing  any  part  of  it 
from  liability  to  said  deed  of  trust  or  said 
notes;  that  be  had  no  further  informa- 
tion about  such  release  until  he  read  said 
Fish's  answer  in  this.canse.  and  thatisaid 
release  was  executed  and  recorded  after 
be  purchased  said  notes  and  had  left  the 
county  of  Jackson;  that  he  did  look  at 
the  land  before  he  purchased  said  notes; 
It  was  then  that  said  Fish  suggested  the 
release,  but  did  not  tell  him  what  part  of 
the  land  was  to  be  released.  And  when 
we  refer  to  the  deposition  of  N.  C.  Prick- 
ett, the  attorney  who  was  employed  by 
McFarland  to  collect  these  notes,  we  find 
that  when  he  had  an  Interview  with  said 
Fish,  and  informed  him  that  he  had  the 
notes  for  collection,  said  Fish  told  him  be 
would  like  to  have  some  time  on  them, 
and  thought  if  he  could  get  time  he  could 
sell  his  farm  of  166%  acres,  or  part  of  it, 
and  pay  said  notes,  which  were  just  and 
ought  to  be  paid ;  that  he  agreed  witb 
him  if  he  would  confess  judgment  on  said 
notes  that  he  would  give  him  a  stay  of 
execution  or  other  proceeding  for  six 
months;  that  he  confessed  judgment,  and 
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he  ffare  him  the  time  agreed  apon,  and  he 
never  claimed,  until  after  the  chancery  snit 
was  brought,  that  any  part  of  said  land 
was  exempt  from  any  legal  process  or  lien 
it  A  judftment  on  said  notes.  It  occurs 
to  me  that,  if  there  real)y  was  an  agree- 
ment and  understanding  between  said 
Fish  and  Swan  that  said  6l5jj  acres  was 
under  no  circumstances  to  be  liable  to  the 
payment  of  said  $H00  and  its  interest,  that 
said  Fish  would  have  certainly  mentioned 
the  fact  when  said  attorney  Prickett 
was  preening  him  for  the  payment  of  said 
notes,  and  asking  him  to  confess  a  ]ndg- 
roent  for  them,  and  the  fact  that  be  is  si- 
lent in  regard  to  the  matter  under  these 
clrcumstancen,  coupled  with  the  positive 
evidence  of  the  plaintiff  McFarland  that 
he  had  no  notice  of  such  claim  until  he 
read  the  answer  of  Fish  filed  in  said  suit, 
has  a  strong  tendency  to  create  a  doubt 
as  to  the  existence  of  any  such  agreement. 
In  the  case  of  Dnncklee  v.  Mill  Co.,  8 
Post.  (N.  H.)  24.5.  the  court  held  that,  "in 
the  absence  of  fraud  between  the  assignor 
and  asRlgnee,  the  assignment  of  a  chose 
in  action  will  be  good  against  all  de- 
fenses that  did  not  in  equity  exist  at  the 
time  of  the  assignment,  and  the  equitable 
Interest  of  the  assignee  will  be  protected 
In  courts-  of  law  against  all  Interference 
foytheorlginal  parties ; "  and  in  the  case  of 
Parker  v.  Kelly,  10  Smedes  &  M.  184,  we 
find  the  court  held  that  "a  release  by  an 
as8lgn«>r  of  his  assignee's  claim  is  a 
nullity." 

But,  should  it  be  conceded  that  the  re- 
lease executed  by  Swan  of  said  W}i  acres 
of  land  was  all  regular  and  in  accordance 
with  the  written  agreement  which  is  said 
to  have  been  in  the  hands  of  Warren 
Miller  and  has  been  lost,  the  contents  of 
which,  however,  the  said  Miller  was  not 
called  on  to  prove,  in  what  attitude  does 
it  place  the  defendant  Fish  and  his  lands 
when  he  Is  called  on  by  Prickett,  the  at- 
torney of  plaintiff,  for  the  payment  of 
said  notes?  And  could  he  have  asked 
more  from  said  Swan  in  reference  tliereto 
under  his  alleged  agreement  than  he  then 
had?  His  title  to  the  m%  acres  of  land 
had  been  changed  from  an  equity  of  re- 
demption by  said  release  Into  a  fee-simple, 
which,  so  far  as  appears  from  the  record, 
was  unaffected  by  any  lien  of  any  char- 
acter; and  he  voluntarily,  for  the  consid- 
eration of  gaining  time  tu  make  sale  of  bis 
lands,  goes  into  the  office  of  the  clerk  and 
confesses  a  judgment  for  the  full  amount  of 
said  notes  and  their  interest;  and  as  to 
the  effect  of  such  confession  we  may  refer 
to  the  case  of  Syme  v.  Johnston,  3  Call, 
659,  in  which  It  was  held  thaf'a  confession 
of  judgment  by  a  purchaser  in  an  action  on 
the  case  forthe  purchase  money,  (in  which 
the  question  of  fraud  in  the  contract 
might  have  been  tried,)  and  his  declaring 
himself  satisfied  with  the  title  at  that 
time  when  he  must  be  presumed  to  have 
been  acquainted  with  his  equity,  amounts 
to  a  confirmation  of  the  contract,  and 
ought  to  bind  him;"  also  to  the  case  of 
Mason  v.  Williams.  3  Munf.  126.  where  it 
Is  held:  "A  confession  of  judgment  and 
release  of  equity  will  be  supported, 
though  made  by  a  man  of  weak  under- 
standing, in  the  habit  of  making  improvi- 


dent bargains,  addicted  to  tntoxlcatloii, 
and  embarrassed  in  his  clrcamstanees ; 
and  though  such  confession  was  induced 
by  the  pialntlft's  giving  him  time  to  pay 
the  money,  if  no  other  influence  was  ex- 
erted,  and  no  fraud  committed,  in  ob- 
taining such  confession,  the  same  being 
deliberately  and  voluntarily  made  by  the 
defendant,  or  by  vlRtue  of  a  power  of  at- 
torney deliberately  and  voluntarily  exe- 
cuted by  him. " 

The  defendant  also  seeks  to  prevent 
said  96%  acres  of  land  from  .being  sub- 
jected to  the  satisfaction  of  said  judg- 
ment on  the  ground  .that  said  66)i  acres 
was  purehased  by  him  with  money  paid 
him  by  the  United  States  as  pension 
money.  The  language  of  the  United 
States  statute  relied  upon  reads  as  fol- 
lows: "No  sum  of  money  due  or  to  be- 
come dan,  to  any  pensioner,  shall  be  liable 
to  attachment,  levy,  or  seliure  by  or  un- 
der any  legal  or  equitable  process  what- 
ever, whether  tb6  same  remains  with  the 
pension  ufllce,  or  any  officer  or  agent 
thereof,  or  in  the  course  of  transmission 
to  the  pensioner  entitled  tliereto,  but 
shall  inure  wholly  to  the  benutlt  of  the 
pensioner."  In  construing  this  section, 
we  Hnd  that  the  supreme  court  of  Kansas, 
(volume  27,  p.  S19,)  In  the  case  of  Craua  v. 
White,  says:  "Section  4747,  Kev.  St.  U.  S., 
protects  pension  money  only  as  it  Is  due 
or  to  become  due,  and  while  in  transit  to 
the  pensioner,  and  does  notexempt  money 
In  the  bands  of  the  pensioner,  although 
the  proceeds  of  a  pension. "  So,  also.  In 
thecaseof  Webb  v.  Holt,  57  Iowa,  712, 11  N. 
W.  Bep.  658.  it  was  held  that "  where  a 
pensioner  received  the  pension  due  bim 
under  the  acts  of  congress  on  account  of 
physical  disability  received  while  serving 
as  a  soldier  in  the  late  war  In  the  form  of 
a  draft,  drew  tlie  money  on  the  draft,  and 
deposited  the  same  in  a  bank  to  his  cred- 
it, it  was  not  exempt  In  the  hands  of  the 
bank  from  the  process  of  attachment  fur 
the  pensioner's  debts."  See,.also,  KnliogK 
V.  Walte,  12  Allen,  529.  Also  Jardain  v. 
Association,  44  N.  J.  Law,  376,  where  the 
same  is  held  in  substance;  and  in  our 
own  state.  In  the  case  of  Uissen  v.  John- 
son, 27  W.  Va.  644,  which  seems  to  be  relied 
on  by  the  appellee  in  this  case,  Snyoek, 
J.,  in  delivering  the  opinion  of  the  court, 
says:  "I  do  not  think  this  statute  was 
intended  to  exempt  pension  money,  after 
it  has  been  received  by  the  pensioner,  en- 
tirely from  ItabiUty  for  his  debts.  In 
other  words,  I  do  not  think  it  was  intend- 
ed to  add  to  the  exemption  laws  of  the 
state  by  exempting  the  proceeds  of  pen- 
sions from  liability  for  the  debt<«  of  the 
pensioner,  even  if  congress  had  the  right 
to  create  such  an  exemption,  which  I  very 
much  doubt. "  Thecase  under  considera- 
tion Is  clearly  distinguishable  from  the 
case  of  HIssen  v.  Johnson,  supra.  In  this 
case  the  defendant  Fish  says  he  paid  the 
f800  In  cash.  It  was  not  paid  in  govern- 
ment checks,  as  the  evidence  showed  the 
payments  were  made  in  Hissen  v.  John- 
son. In  this  case  it  does  not  appear  how 
long  the  defendant  Fish  had  been  In  pos- 
session of  said  money,  where  it  had  b^cn 
kept,  or  what  use  he  had  made  of .  it .  b> 
loan  or  otherwise  since  he  had  it.   It  was. 
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honrever,  in  the  Bhape  of  cash  wh(«n  paid. 
It  in  DO  manner  could  be  connidered  In 
traaaltu,  but  waa  and  had  bpen  In  the 
liandB  of  the  defendant  Fish,  and  I  cannot 
consider  that  land  parchased  with  it 
Bhoald  In  any  manner  be  exempt  from  the 
lien  of  a  Judgment  volantarily  confessed 
by  said  defendant.  Neither  do  I  consider 
said  66^  acres  of  land  relieved  from  the  lien 
and  effects  of  said  Judgment  by  reason  of 
said  alleKed  aKreement  with  Hwan,  for 
the  reason  that  at  the  time  said  JuiIk- 
ment  was  confessed  said  Swau  had  com- 
plied with  his  agreement,  and  no  Hen  of 
any  character  existed  aKainst  it,  and  this 
lien  was  created  by  his  own  deliberate 
voluntary  act.  For  these  reasons  the  de- 
cree complained  of  must  be  reversed,  and 
the  cause  remanded  to  the  circuit  cmirt  of 
Jackson  county  for  further  proceedings 
to  be  had  therein,  and  the  appellee  must 
pay  the  costs  of  this  appeal. 

Ldcas,  p.,  and  Bbannom,  J.,  concorred. 
HoLiT,  J.,  absent. 

(34  W.  Vb.  614)  

Spiceb  y.  Cbksaprakb  ft  O.  Rt.  Co. 

{Supreme  Court  of  Appeals  of  We$t  Virglnta. 
Dea  18,  1880.) 

Rahaoao  Coia>A!tiis  —  Ixjukiis  to  Fsbsons  oh 
Thack — Signals. 

1.  A  person  using  a  railroad  track  as  a  foot- 
path for  bis  own  convenience  elsewhere  than  at 
■  lawful  crossing,  and  injured  by  a  train  wbile 
■o  doing,  cannot  recover  damages  of  the  railroad 
oompauy,  unless  It  be  guilty  oi  wanton  or  gross 
negligence. 

2.  The  statute  (section  61,  o.  54,  Code  1887) 
requiring  a  bell  to  be  rung  or  a  whistle  to  be 
blown  at  cro°sings  is  designed  for  those  crossing 
the  track  at  such  crossings,  not  for  those  using 
the  track  elsewhere  for  their  convenience  as  a 
footpath. 

8.  Bald  statute  is  complied  with  when  either 
the  bell  Is  rung,  or  the  whistle  blown,  it  not  re- 
quiring both. 
{Sutlabiu  by  the  Court.) 

Error  to  circuit  court,  Cabell  county. 
Gibson  tf  MIchte,  for  plaintiff  In  error. 
£ufn]ws<&  ^os/oN',  lor  defendant  in  error. 

Brannon,  J.  This  was  ah  action  of  tres- 
pass on  the  case  in  the  circuit  court  of 
Cal>ell  county  by  Lucetta  Spicer,  adminis- 
tratrix ol  Nicholas  iSpiuer,  BKainst  the 
Chesapeake  &  Ohio  Railway  Company, 
to  recover  damnges  for  tiie  death  of  her 
son  Nicholas  Kpicer.  The  trial  of  the  case 
resulted  in  a  verdict  and  Judgment  for  the 
defendant,  and  said  administratrix  brings 
this  writ  of  error. 

The  first  point  complained  of  in  this 
court  Is  that  the  court  refused  the  plain- 
tiff's Instructions  numbered  2  and  3.  "In- 
Btmctlon  No.  2.  If  the  jury  believefrom  the 
evidence  that  there  was  a  sate  way  and 
an  unsafe  way  In  which  the  defendant 
misht  have  run  its  train,  which  it  Is  al- 
lei(ed  struck  and  killed  the  plaintiff's  in- 
testate, from  its  depot  to  its  shops,  and 
that  the  defendant  negligently,  and  with- 
out good  reason,  chose  the  unsafe  way, 
and  that  such  unsafe  way  was  danger- 
ous to  said  Intestate,  then  the  defendant 
was  guilty  of  negligence. "  It  needs  no 
authority  for  the  proposition  that  an  in- 
stmctiun  from  a  court  to  a  jury  should  be 


couched  In  clear,  intelligible  language, 
and  be  suited  to  the  nature  of  the  case  un- 
der the  evidence,  and  such  in  its  language 
and  meaning  as  may  be  readily  applied 
by  the  jury  to  the  evidence.  Tbis  instruc- 
tion, while  its  language  is  clear.  Is  so 
general  that  I  confess  T  am  scarcely  able 
to  understand  Its  special  purpose.  It 
speaks  of  a  safe  and  unsafe  way  ol  run- 
ning the  train.  There  wa3  evidence 
tending  to  show  that  the  train  was  ex- 
ceeding the  rate  allowed  by  company 
rules  in  the  yard,  and  evidence  to  the 
contrary,  evidence  that  no  signal  -was 
sounded,  and  evidence  that  one  was 
sounded.  Does  the  instruction  refer  to 
the  speed  of  the  train,  or  the  want  of  sig- 
nal? Should  it  not  have  pfdnted  out? 
But,  aside  from  that,  it  asserts  that  if  the 
unsafe  way  was  chosen, and  that  way  was 
dangerous  to  the  deceased,  It  was  negli- 
gence in  the  company.  That  was  not  a 
correct  legal  proposition,  under  the  nat- 
ure'of  the  case  as  developed  by  the  evi- 
dence. It  Imports  that  the  company  was 
under  a  duty  to  the  defendant  not  to 
choose  the  unsafe  way.  Take  the  evi- 
dence. The  unfortunate  Nicholas  Spicer, 
between  8  and  9  o'clock  of  the  dark  night 
of  the  27th  day  of  October,  1888,  was 
walking  on  the  railroad  track  in  the 
yard  of  the  Chesapeake  &  Ohio  Railway 
C<imi>any,in  thecityof  Huntington,  where 
this  company  had  five  tracks, and  kept  its 
engine-houses,  machine-shops,  and  other 
facilities  for  thetransactiou  of  Its  vast  busi- 
ness, where  it  made  up  numerous  trains, 
and  numerous  trains  arrived  and  departed. 
He  Is  not  at  a  street  crossing,  but,  purely  for 
his  own  convenience,  is  walking  on  the 
track  tiom  Sixteenth  to  Twentieth  street; 
and,  seeing  a  train  moving  towards  him 
on  the  track  on  which  he  Is  walking,  he 
steps  upon  the  next  track;  and,  being 
bltnde<l  by  the  head-light  of  the  engine 
approaching,  and  his  hearing  dulled  by  It, 
or  more  likely  because  he  did  not  look  lor 
a  train  on  the  track  to  which  he  stepped, 
be  Is  scarcely  on  that  track  betore  he  is 
struck  by  a  train  which  Is  being  hacked 
Irom  the  depot  to  the  shops,  receiving  in- 
Jury,  Irom  which  he  dies  In  about  an 
hour.  No  one  questions  that  the  com- 
pany was  simply  exercising  on  ground  be- 
longing to  it  its  lawful  business,  and  that 
the  deceased  was  not  in  the  public  high- 
way, but  using  the  track  for  his  own  con- 
venience, when  he  could  have  used  a  walic 
or  path  but  a  lew  yards  distant,  outsfde 
ol  the  tracks,  and  an  alley  but  a  short 
distance  further  away.  What  duty  did 
the  company  owe  him  under  these  circum- 
stnnces  except  that  It  should  not  willfully 
or  wantouly  hurt  him?  Where  could  the 
deceased  have  found  a  more  deadly,  dan- 
gerous walk?  And  he  was  lully  aware 
ol  tM3,  lor  he  was  an  employe  ol  the  com- 
pany, was  well  acquainted  with  the  yard 
and  works  of  the  company  there,  but  not 
in  service  In  the  yard,  nor  on  duty  then  or 
there.  Indeed,  his  dally  contact  and  la- 
millarlty  with  the  railroad  operations 
lulled  him  into  a  teeling  ol  security  and 
negligence  which  cost  him  his  lile,  when 
but  21  or  22  years  ol  age.  He  was  In  pos- 
session ol  all  the  natural  senses  and  facul- 
ties which  tell  ol  danger,  and  aid  ub  in  self- 
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preflervation  amid  perils  surmnnding  us. 
Ppblic  policy,  iootciitK  to  tbe  satety  of  not 
only  tiioRe  wbu  wallc  railroad  tracks,  but 
ol  employes  and  passeiiK^^rR  on  trains,  re- 
quires ttiat  tlie  law  forbids  the  use  of  rail- 
road tracks  for  that  purpose.  The  inter- 
ests of  the  company  using  the  track  are  of 
minor  importance  herein.  "The  law  is 
well  settled  that  a  person  has  no  right  to 
be  upon  a. railroad  track,  either  walking 
along  or  otherwise,  except  at  a  crossing, 
and  then  only  in  urossiug.  The  track  is 
the  private  property  of  the  company. 
It  Is  not  built  to  be  walked  on,  and  the 
fart  that  it  may  have  been  used  to  walk 
on,  bowevertrequently  and  commonly,  will 
not  change  the  law  in  this  respect.  It 
does  not  follow  from  this,  however,  that, 
walking  there,  one  may  t>e  wantonly  in- 
lured  by  the  company;  but  It  d»ee  fol- 
low, in  the  language  of  Justice  Miller, 
[Finlayson  v.  Rallroad'^o.,  1  Dill. 579,]  that 
'being  on  tbe  private  proi>erty  of  the  com- 
pany, on  a  track  which  is  used  tor  a  'pur- 
-pose  whlcb  is  dangerous  t<x  human  life,' 
one  so  situated  is  'bound  to  use  every  pre- 
caution, every  diligence,  every  care, 
against  the  possibility  or  probability  of 
any  danger;'  that  in  such  case  the  eerv- 
antH  in  chtirge  of  a  train  have  'a  right  to 
presume'  that  a  man  on  the  track  is  'of 
souiid  mind  aqd  good  hearing,'  and  will 
get  off  In  time  to  avoid  the  danger;  that 
tJie  case  of  a  man  is  not  as  that  of  'a 
child,'  or  a  'dumb  man  known'  to  such 
servants  to  be  dumb;  and  that  therefore 
the  train  is  not  obliged  to  stop,  but  is 
only  bound  to  the  ordinary  care  of  warn- 
tbg,  by  whistling  and  bell  ringing,  if  tbe 
person  is  seen  by  the  persons  in  charge  of 
ft,  which  are  due  to  all  peisons,  on 
general  principles.  This  done  in  time 
for  avoiding  the  danger,  tbe  company 
are  not  liable. "  So  we  Hud  the  law  stated 
In  2  Ror.  R.  R.  1027.  A  right  of  way  of  a 
railroad  company  Is  tlieexcluslve  property 
of  such  company,  upon  which  no  unau- 
thorized |terson  has  a  right  to  be.  "Any 
one  who  travels  upon  such  right  of  way 
as  a  footway,  and  not  for  any  business 
with  the  railroad.  Is  a  wrong-doer'and  a 
trespasser;  and  the  iuere  acquiescence  of 
the  company  in  such  user  does  not  give 
tbe  right  to  use  the  track,  or  create  any 
obligation  for  special  protection,"  is  the 
language  of  the  supreme  court  of  Mary- 
laud  in  Railroad  Co.  v.  State,  62  Md.  479. 
-See  Railroad  Co.  v.  Sherman,  30  Grat. 
6(6,  where  it  was  held  that  If  tbe  company 
was  negligent  the  contributory  n'egligence 
ol  deceased  forbade  recovery.  Except  at 
crossings, ''the  man  who^'steps  his  foot 
upon  the  track  does  so  at  bis  peril ;  tbe 
enmpany  has  not  only  a  right  of  way, 
but  it  is  exclusive  at  all  times,  and  for  all 
purposes," — is  the  ianguuge  used  by  the 
Pennnylvania  supreme  court  in  Muiherrin 
y.  Railroad  Co.,  81  Pa.  St.  8G6.  There  Is  no 
eridence  tending  to  show  that  the  com- 
pany gave  consent  to  the  use  of  Its 
grounds  for  pedestrians;  very  little  to 
show  any  tacit  consent  in  the  fact  of  Its 
use  by  pedestrians. 

But  this  mere  user  would  not  render  the 
comi>any  liable,  as  appears  from  above 
citations.  President  Moncckk  said  In 
Railroad  Co.  v.  Sherman,  supra,  as  to  this 


point:  "That  the  defendant  did  not  pre- 
vent S.  from  walking  on  tbe  track,  or  ob- 
ject to  bis  doing  so,  was  a  aiere  ]>ermls- 
sion  to  him  to  do  so  at  bis  peril.  Ue  knew 
the  danger  he  thereby  incurred,  and  how 
careful  he  would  hare  to  be  to  guard 
against  it;  and,  if  be  chose  to  encounter 
it  on  bis  own  responsibility,  the  defend- 
ant was  willing  besbouid  do  so.  It  cannot 
be  inferred  from  such  permission  that  the 
defendant  intended  to  impair  ordimlnisb 
Ic  the  least  degree  Its  right  to  tbe  full  use 
of  its  road.  To  have  that  effect,  tbe  evl> 
dence  of  their  consent  should  at  least  be 
very  clear,  if  it  could  be  given  at  all." 
The  fact  that  people  have  of  ten  trespassed 
on  tbe  track,  and  tbe  company  have  not 
stopped  them,  does  no  imply  consent  to  so 
use  tbe  track,  and  will  not  create  any  right 
in  the  public  to  use  it.  Railroad  Co.  v. 
Brinnon,  70  Qa.  207.  In  Railroad  Co.  v. 
Ooillrey,  71  111.  600,  it  was  said  that  be- 
cause tbe  company  did  not  see  fit  to  keep 
people  off  the  track,  gave  people  no  right 
of  way  At  most,  there  was  only  a  passive 
acquiescence  In  Its  use,  and,  like  a  mere 
naked  license  to  pass  over  an  estate,  im- 
posed no  duty,  to  provide  safeguards 
against  accidents  incident  to  such  use,  and 
the  company  would  only  be  liable  lor  will- 
ful injury  or  gross  negligence.  See  Gretben 
v.  Railroad  Co.,  22  Fed.  Rep.  609.  But  it 
is  said  that  a  duty  was  on  defendant  to 
.sound  the  whistle  or  bell,  and  I  am  inquir- 
ing wliatduty  wanontbedefendantto  ren- 
der this  instruction  proper.  But  for 
whose  benefit  is  this  signaling  duty  de> 
signed?  It  is  not  intended  lor  trespassers 
walking  tbe  track,  but  for  the  public  at 
lawful  crossings.  Pat.  Ry.  Ace.  Law,  §  160; 
Bell  V.  Railroad  Co.,  72  Mo.  50;  2  Shear.  A 
R.  Neg.  §  470;  2  Ror.R.  R.  1004.  In  O'Don- 
nell  V.  Railroad  Co.,  6  R.  I.  215,  it  was 
held  that  one  walking  the  track  could  not 
recover  for  an  injury  near  » crossing,  and 
within  such  distance  thereof  as  tbe  law 
required  the  bell  to  be  rung.  In  Harty  v. 
Railroad  Co.,  42  N.  Y.  468,  it  was  held  that 
statute  requiring  bell  to  be  rung  certain 
distance  from  crossing,  and  kept  ringing 
until  Crossing. has  been  passed,  was  in- 
tended for  crossings,  and  not  for  person 
on  track  elsewhere.  These  cases  are  re- 
ferred to  as  law  in  the  United  States  su- 
preme court  as  applicable  to  the  West 
Virginia  statute  in  the  opinion  in  Randall 
V.  Railroad  Co.,  109  U.  S.  478,  8  Sup.  Ct. 
Rep.  322.  It  is  true  that,  though  tbe  de- 
censed  was  thus  on  tbe  track  at  his  own 
peril,  yet,  as  above  stated,  the  company 
was  under  duty  to  do  no  willful  or  wan- 
ton injury  to  him,  and  not  to  be  guilty  of 
gross  neglect,  but  to  give  him  warning  as 
soon  as  he  was  discovered,  for  till  then  it 
was  under  no  duty.  Note  2  to  section  483. 
2  Shear.  &  R.  Neg.  Being  a  trespasser,  the 
company  is  liable  only  for  willful  injury- 
Railroad  Co.  v.  Harman's  Adm'r,  83  Va. 
554.  8  S.  E.  Rep.  251.  But  there  was  no 
evidence,  to  show  any  willful  or  wanton 
injury  or  gross  negligence.  The  train  was 
backing.  2  Whart.  Neg.  §  471,  says  that  in 
not  negligence.  It  bad  a  watchman  on 
the  rear  car,  and  there  was  on  its  platform 
a  red  light,  and  tbe  watchman  bad  a  white 
lantern  besides.  He  says  that,  when  tbe 
deceased  stepped  from  one  track  to  tbe 
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other,  be,  (the  brakeman,)  who  was 
-watchman,  had  no  time  to  move  from  his 
track  ontll  deceased  was  struck.  There  is 
no  showing  that  he  could  have  given  any 
warning  or  lifted  band  or  voice  to  save 
the  unfortunate  man  from  the  dire  calami- 
ty which  befel  him  almost  in  the  twinkling 
of  an  eye.  Ue  was  not  on  the  track  of 
this  train  till  he  stepped  on  It,  and  the 
deep  darkness  of  the  niglit  would  have  pre- 
vented the  brakeman  discovering  him 
aooner.  Aa  thus.  In  any  view,  the  defend- 
ant owed  the  deceased  no  duty,  I  cannot 
see  how  there  was  any  error  In  refusing 
an  Instruction  which  Imported  that  It  did 
owe  him  a  duty.  The  accident  was  in- 
evitable. Hawker  v.  Bailroad  Co.,  15  W. 
Va.  628. 

"Instruction  No.  8.  The  Jury  are  In- 
structed that  it  is  a  question  of  fact  for 
them  to  say  whether  the  intestate  should 
have  stopped  to  look,  or  whether  under 
the  circniiistances,  as  detailed  by  the  evi- 
dence in  this  case,  he  had  the  right  to  rely 
un  being  given  timely  warning  of  the  ap- 
proach of  a  train."  What  I  have  above 
said  as  to  the  law  and  evidence  In  an- 
other connection  has  anticipated  this  in- 
struction, nnd  shows  that  It  was  rightly 
refused.  It  Is  Idle  to  say  that  It  was  a 
question  of  fact  tor  the  jury  to  say  wheth- 
er a  party  on  the  track,  bound  to  the  ut- 
most care  and  watchfulness  as  shown 
above,  unlawfully  there,  too,  should  have 
looked  for  another  train,  or  whether  he 
had  right  to  wait  for  sigrnals,  when  the 
signals  were  not  designed  by  law  for  him. 

The  second  assignment  of  error  Is  In  giv- 
ing six  instructions  asked  by  defendant  as 
follows:  "No.  1.  The  jury  are  Instructed 
that  every  person  of  ordinary  Intelligence 
is  bound  to  know  that  a  railroad  yard, 
with  nuniernus  switches,  tracks,  and  ap- 
pliances, where  engines,  cars,  and  trains 
are  frequently  passing  and  repassing,  is  a 
place  of  more  thnn  ordinary  danger,  and 
it  becomes  his  legal  duty.  If  he  goes  on  such 
yard,  to  use  corresponding  care  and  cau- 
tion to  avoid  injury;  and.  even  though  the 
defendant  company,  in  this  cause,  may 
have  permitted  persons  to  pass  along  and 
over  Its  tracks  in  such  yard,  still,  if  the 
jurj'  believe  from  the  evidence  that  Nicho- 
las Splcer  was  walking  along  on  the  track 
in  the  yard,  and  using  the  same  as  a  foot- 
path on  going  from  one  part  of  the  town 
to  another,  it  was  negligence  un  his  part, 
to  employ  such  track  In  said  yard  fur  such 
purpose  without  exercising  the  greatest 
care  and  caution  to  discover  the  approach 
of  trains,  and  avoid  being  struck  by  them. 
No.  2.  The  court  instructs  the  jury  that 
the  statute'  of  West  Virginia  does  not  re- 
quire both  the  sounding  of  the  whistle 
and  the  ringing  of  the  bell  on  an  engine  or 
train  approaching  a  public  street  or  cross- 
ing; either  the  sounding  of  the  whistle  or 
the  ringing  of  the  bell  from  a  time  suffi- 
cient to  ^ve  notice  of  the  approach  of 
such  train  before  such  street  or  crossing 
is  reached,  is  suHlcient.  No.  3.  The  court 
instructs  the  jury  that  persons  who  live  In 
the  vicinity  of  a  railroad,  and  use  the 
-tracks  or  spaces  between  the  tracks  as  a 
footpath,  although  used  by  the  public 
generally  without  objection  on  the  part 
of  the  railway,  go  there  at  their  own  risk. 


and  enjoy  the  license  subject  to  the  perilfl. 
No.  4.  The  court  instructs  the  Jury  that.It 
Is  the  duty  of  a  person  either  about  to 
cross  or  to  walk  along  a  railroad  to  look 
In  every  direction  from  which  a  train  may 
approach  before  going  upon  a  railroad, 
and  if  be  falls  to  look,  when  he  could  have 
seen  the  approaching  train  if  he  had 
looked,  it  is  such  proximate  contributory 
negligence  as  will  prevent  him  from  recov- 
ering any  damag^es  for  Injuries  sustained 
by  being  struck  by  a  train  immediately  aft- 
er going  upon  the  track,  unless  the  serv- 
ants of  the  railroad  could  have  seen  or 
discovered  him  in- time  to  avoid  his  negli- 
gence in  getting  upon  the  railway.  No.  5. 
The  court  instructs  the  jury  that.  If  they 
find  from  the  evidence  thatNlcholas  Spicef 
was  injured  while  walking  upon  the  traclc 
of  the  defendant's  railway  not  in  a  public 
road  or  crossing  of  a  public  road,  the  fact 
that  no  signals  were  given  by  the  serv- 
ants in  charge  of  the  defendant's  train  for 
the  crossing  of  20th  street  would  not  be 
such  neglect  as  would' render  the  company 
liable  for  the  Injury  to  Nicholas  8plcer, 
unless  the  servants  In  charge  of  defend- 
ant's train  knew,  at  the  time  the  train 
was  being  backed,  or  could  have  known, 
by  the  exercise  of  care,  caution,  and  pru> 
dence',  that  Nicholas  Spicer  was  on  the 
track,  and  then  failed  to  give  any  signals 
or  warning  to  him  of  the  approach  of  the 
train.  No.  6.  If  the  jury  believe  from  the 
evidence  that  the  plaintiff's  Intestate, 
Spicer,  was  walking  along  the  railroad 
tracks  of  the  defendant  company  within 
what  Is  known  us  the '  Huntington  Bail- 
road  Yard,'  used  by  the  defendant  tor  the 
purpose  of  switching  and  making  up 
trains;  and  that  there  were  several  tracks 
nnd  numerous  switches  therein,  and  trains 
almost  constantly  panslng  and  repassinjg 
over  and  along  the  said  tracks  at  all  hours 
of  the  day  and  night;  nnd  that  while  he 
was  so  walking  along  the  said  tracks  in 
the  said  yard,  in  order  to  avoid  one  train 
coming  towards  him  along  one  of  tiie 
tracks,  he  stepped  over  onto  another 
track,  directly  In  front  of  a  train  goiiq; 
east,  without  looking  back  to  see  it  there 
was  sDch  a  train  on  mucIi  truck ;  and  that. 
If  be  had  so  looked  back,  he  could  have 
seen  the  train  that  struck  him  before  he 
stepped  onto  such  track,  and  have  avoid- 
ed being  struck  by  It, — then  such  failure  to 
BO  look  back  was  negligence  on  the  part 
of  said  Spicer;  an<l,  unless  the  jury  And 
from  the  evidence  that  the  said  Spicer  was 
seen,  or  could  have  been  seen, by  the  train- 
men In  charge  of  the  train  that  struck  htm 
tor  a  sufHclent  length  of  time  after  be 
stepped  on  the  track  in  front  of  the  train, 
before  he  was  struck,  to  have  enabled 
them  to  stop  the  train,  or  give  Spicer  suffl. 
cient  warning  to  get  off  of  the  track,  then 
they  must  And  for  the  defendant. "  I  refer 
to  what  has  been  already  said  as  perti- 
nent to  these  Instructions.  Anything  here 
said  Is  substantially  but  repetition. 

As  to  the  first.  Justice  Mii.i.bu  said,  in 
the  quotation  above  given  from  Borer, 
that  the  party  must,  under  circumstances 
like  these,  use  "every  precaution,  eveiy 
diligence,  every  care  against  the  proba- 
bility or  possibility  of  any  danger."  Fin- 
layson  v.  Bailroad  Co.,  1  Dill.  579.    Presl- 
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debt  MoNCURB  said  In  Railroad  Co.  v.  Sher- 
man, 80  Grat.  628,  In  the  Virginia  court  of 
appeals :  "  He  knew  the  danger  be  thereby 
incurred,  and  bow  careful  be  would  have 
to  be  to  guard  agalnut  it.  •  •  •  The 
Instinct  of  self-preservation  seemed  to  re- 
quire that  S.  should  use  incessantly,  while 
be  was  walking  upon  the  track,  both  bis 
eyes  and  bis  ears,  to  discover  any  signs 
of  danger  from  behind  or  before.  Had  he 
heeded  this  plain  admonition,  be  would 
certainly  bate  escaped  all  danger.  His 
walking  upon  the  track.  Instead  of  In  one 
of  the  paths  on  the  side  of  It,  and  his  not 
properly  looking  at  or  listening  for  danger 
#bile  no  doing,  hare  been  the  chief,  if 
not  the  only,  cause  of  death,  and  at  least 
made  him  guilty  of  contributory  negli- 
gence." Even  before  going  on  the  track 
at  public  crossings,  where  the  traveler 
has  a  right  to  be,  be  must  look  and  listen 
carefully.  2  Shear.  A  R.  Neg.  §  476 ;  1  Ror. 
R.  R.  633;  Beyel  v^  Railroad  Co.,  ante,  532, 
(decided  this  term ;)  Railroad  Co.  t.  Hous- 
ton, 85  n.  S.  687.  How  much  greater  care 
is  required  of  a  party  going  on  a  track 
not  at  a  crossing,  at  night.  In  a  railroad 
yard,  full  of  trains  moving  in  all  direc- 
tions. The  degree  of  care  called  for  by  In- 
struction 1  Is  not  greater  than  the  law  re- 
quires, and  is  substantially  like  one  ap- 
proved in  Railroad  Co.  v.  Bacbea.  65  111. 
886;  2  Thomp.  Trials,  §  1808. 

As  to  second  instruction,  our  statute 
does  not  require  both  blowing  of  whistle 
and  ringriag  of  bell  even  at  crossings.  The 
statute  must  call  for  both,  to  make  both 
obligatory.    1  Ror.  R.  R.  536. 

As  to  the  fifth,  see  cases  above  cited, 
that  signals  are  not  for  benefit  of  trps- 
passers.  Its  doctrine  was  approved  by 
Railroad  Co.  v.  Depew.  40  Ohio  St.  121.  I 
see  no  error  In  any  of  the  defendant's  In- 
structions. There  is  nothing  in  Nnzum  v. 
Railroad  Co.,  80  W.  Va.  228,  4  S.  E.  Rep. 
242,  In  conflict  with  these  principles.  The 
accident  there  occurred  In  the  public  wharf 
ground  at  Wheeling,  where  the  party  bad 
a  right  to  be.  The  case  of  Hawker  v. 
Railroad  Co.,  16  W.  Va.  629,  as  to  negli- 
gence before  or  after  the  stock  was  seen, 
has  no  relation  to  this  case.  It  involved 
a  mere  question  of  variance  between  alle- 
gation and  proof. 

The  last  assignment  of  error  is  in  the  re- 
fusal to  grant  a  new  trial,  because  the 
verdict  was  contrary  to  law  and  evidence, 
and  is  wholly  untenable.  Under  this  head, 
I  may  say  that  both  law  and  evidence 
were  against  the  plaintiff.  I  think  it  al- 
ready has  been  shown  that  the  law  Is 
against  her,  and  that  the  facts  already 
stated  show  that  the  evidence  is  against 
ber.  Under  the  latter  bead,  I  will  only 
add  that,  when  a  verdict  has  been  ap- 
proved In  the  trial  court,  this  court  will 
set  it  aside  only  where  it  Is  manifestly  and 
palpably  contrary  to  the  evidence,  or 
without  sufficient  evidence,  when,  after  re- 
jecting all  evidence  of  the  defeated  party 
In  conflict  with  that  of  the  successful 
party  and  giving  the  latter's  evidence  full 
faith  and  effect  to  prove  all  that  may  fair- 
ly be  deduced  from  it,  the  verdict  still  is 
wrong.  And  I  add  to  the  facts  above  ap- 
pearing that  the  clear  preponderance  of 
evidence  U  that  the  train  was  backing  at 


six  or  seven  miles  an  hour,  as  required  by 
rules,  and  that  the  bell  rang  at  all  eroaa- 
Inga.    The  judgment  Is  affirmed. 

Lucas  and  ENOijaH,  JJ.,  concor.  Holt, 
J.,  absent. 


Statb  ▼.  Wise. 
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(Supnmt  Court  of  South  Carolina.   Jma.  t, 

1891.) 

CaiMINAI.  IiAW— TWTOB  xs  Jkopabdt  —  SAf-Db- 
VIK8B— Impsaohmbnt  ov  Witssss— Rkvibw. 
1.  Const  S.  C.  art.  1,  {  18,  declaring  that  "no 
person,  after  having  been  once  acquitted  by  a 
jury,  shall  again,  for  the  same  offense,  be  pnt  la 
jeopardy  of  his  life  or  liberty, "  repeals  and  sn- 
persedes  the  oommon  law,  and,  where  a  oonvio- 
tion  of  murder  Is  set  aside  on  appeal,  the  accoaed 
may  be  again  tried  upon  the  same  chawe. 

3.  A  charge  in  regard  to  self-defense,  that 
the  Jury  should  ask  themselves  what  they  would 
have  done  under  the  circumstances  surrounding 
the  accused  at  the  time,  and  should  "place  them- 
selves in  the  shoes  of  defendant, "  was  properly 
r^eoted.  The  true  questions  for  them  to  deter- 
mine were  whether  defendant  believed  he  was 
in  such  imminent  danger  of  his  life,  or  of  serions 
bodily  harm,  as  to  require  taking  the  life  of 
his  assailant,  and  whether  the  circumstanoes 
were  such  as  to  JustifT  that  belief  in  the  mind  of 
a  person  of  ordinary  fairness  and  reason. 

8.  Where  an  accused  person,  who  testifies  in 
his  own  behalf,  on  cross-examination  denies  that 
he  was  arrested  and  convicted  of  a  larceny  before 
a  Justice  of  the  peace,  his  conviction  m^  be 
proved  by  the  record  of  such  oase. 

4.  When  'such  record  is  not  incorporated  la 
the  "oase, "  but  it  appears  from  the  testimony  of 
the  Justice  that  the  person  who  made  the  arrest 
and  slened  the  return  upon  the  warrant  was  hia 
constaole,  it  wilt  be  presumed  that  he  was  a 
constable,  and  had  authority  to  make  the  arrestb 
Distinguishing  State  v.  Cohen,  18  8.  C.  196. 

6.  A  witness  for  the  prosecution  testified,  on 
cross-examination,  that  he  had  mode  about  the 
same  statements  on  a  former  trial,  and  was  then 
asked  why  he  had  told  certain  persons  that  he 
had  been  made  to  swear  lies  on  that  trlsl,  and 
answeo^td  that  he  had  not  told  them  any  such 
thing.  He  was  then  asked  if  one  of  said  persona 
did  not  say  to  him  that  he  ought  to  be  nut  in  the 
penitentiarr,  and  made  to  break  rock  the  rest  of 
his  life.  Held,  that  the  question  was  properly 
excluded,  since  the  answer  sought  was  hearsay, 
and  the  issue  was  collateral. 

6.  Evidence  offered  to  prove  threats  against 
the  prisoner  by  the  deceased  will  be  excluded 
when  it  only  tends  to  «how  that  deceased  "had  a 
prejudice"  against  him  and  two  others,  on  ac- 
count of  a  woman,  and  that  he  expressed  himself 
strongly  as  to  what  he  would  do  and  suffer  toe 
her,  without  making  threats  against  any  one. 

7.  Where,  on  appeal,  the  supreme  court  re- 
verses the  circuit  court,  and  a  remtttttur  is  sent 
down,  the  circuit  court  regains  Jurisdiction,  even 
though  the  Judgment  of  the  supreme  court  did  not 
order  the  oase  remanded. 

8.  The  suiveme  court  will  not  review  the 
trial  court's  exercise  of  discretion  in  refusing  a 
continuance  because  of  the  absence  of  a  matenal 
witness  for  the  defense. 

Appeal  from  general  sesslonscircultconrt 
of  Lexington  county ;  I.  D.  Witbkbspoon. 
Judge. 

Aieette  A  MuUer,  for  appellant.  P.  H. 
Nelsoa,  for  the  State. 

McIvBR,  J.  This  is  the  secc«d  appeal  in 
this  case,  the  first  being  reported  in  10  S. 
E.  Rep.  612,  as  well  as  in  82  S.  C.  45.  The 
former  appeal  resulted  in  a  Judgment  ol 
this  court  in  the  following  language:  "It 
Is  the  Judgment  of  this  court  that  the 
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Indannent  of  theclrcnit  court  be  reverBed." 
The  remittitur  having  been  sent  down  to 
tbe  clrcait  court,  the  appellant  Wan  afnain 
put  npon  hla  trial,  and  when  tbe  case  was 
called  for  trial  hla  coansel  moved  for  a 
continaance  on  the  g^'ound  of  tbe  absence 
of  John  Moore,  one  of  his  witnesses,  who 
bad  testified  at  the  former  trial ;  when  the 
solicitor  agreed  to  admit  that  Ructa  wit- 
ness would  i^ve  the  same  testimony  as 
that  found  In  certain  folios  of  tbe  "case" 
as  preparnd  for  tbe  former  bearing  In  this 
conrt.  subject,  however,  to  bis  objection 
to  tbe  competency  of  such  testimony, 
wblcb,  when  it  was  offered,  was  ruled  in- 
competent. Coansel  for  tbe  prisoner  then 
made  tbe  point  that,  the  supreme  court 
having  simply  reversed  tbe  Judgmeut  of 
tbe  circuit  court  rendered  at  the  former 
trial,  without  remanding  the  case  for  a 
new  trial,  tbe  prisoner  could  not  again  be 
put  npon  bis  trial.  The  point  was  over- 
ruled by  tbe  circuit  Judge,  and  tbeprlsuner 
was  arraigned  and  pleaded  nut  guilty,  and 
tbe  trial  proceeded  In  tbe  usual  form, 
which  again  resulted  in  a  conviction  of 
murder,  upon  wblcb  Judgment  was  duly 
rendered,  and  the  prisoner  again  appealed 
upon  the  several  grounds  set  out  in  tbe 
record. 

Tbe  first  and  second  grounds  raise  the 
qoestion  as  to  tbecorrectness  of  tbe  ruling 
of  tbe  circuit  Judge  as  to  tbe  effect  of  tbe 
form  of  tbe  Judgment  of  this  court  upon 
tbe  hearing  of  the  former  appeal.  The 
contention' on  tbe  part  of  tbe  appellant  is 
that  tbe  Judgment  of  the  circuit  court  in 
tbe  former  trial  having  been  simply  re- 
versed, without  anj'  order  remanding  tbe 
case  tor  a  new  trial,  tbe  prisoner  cannot 
again  be  put  upon  bis  trial,  for  the  reason 
that,  the  case  having  been  carried  to  tbe 
supreme  court,  the  circuit  court  thereby 
lost  Jurisdiction  of  it,  and  could  not  again 
acquire  Jurisdiction  without  an  order  of 
the  supreme  court  remanding  it  to  tbe  clr- 
Guitcourt.  This  position, however,  wholly 
ignores  the  effect  of  tbe  remittitur,  by 
wblcb.  as  has  often  been  beld,  this  court 
loses  its  Jurisdiction,  and  the  same  Is  re- 
stored to  tbe  circuit  court.  It  is  clear, 
therefore,  that  there  Is  no  foundation  for 
the  objection  to  tbe  JurlBdIctlon  of  the  cir- 
cuit court. 

It  might,  however,  be  contended  that 
tbe  prisoner  having  once  been  tried  and 
convicted,  and  Judgment  having  been  ren- 
dered upon  such  conviction,  wblcb  Judg- 
ment has  been  reversed,  not  upon  the 
ground  that  the  indictment  under  which 
be  was  tried  was  invalid  or  fatally  defect- 
ive, he  cannot  be  tried  again  without 
violating  the  fundamental  maxim  of  the 
common  law,  'that  no  man  is  to  be 
brought  into  Jeopardy  of  his  life  more  than 
once  for  tbe  same  offense, "  (4  Bl.  Comm. 
885;)  which  has  been,  in  substance,  incor- 

g orated  Into  the  constitution  of  the  United 
tates,  as  well  as  of  tbe  constitutions  of 
many  of  the  sta  tes.  Now,  while  the  terms 
in  which  this  maxim  Is  expressed,  as  well 
by  writers  on  tbe  common  law  as  In  some 
constitutions,  have  given  rise  to  many  de- 
cisions as  to  when  a  person  can  be  said  to 
have  been  once  "brought  into  Jeopardy  of 
bis  life, "  no  such  question  can  arise  under 
tbe  terms  of  the  constitution  of  this  state. 


art.  1,  S 18,  which  reads  as  follows:  "No 

Cerson,  after  baring  been  once  acquitted 
y  a  Jury,  shall  again,  for  tbe  same  offense, 
be  put  in  Jeopardy  of  bis  life  or  liberty ; " 
for,  as  Is  said  by  Mr.  Justice  McGuwan  in 
State  V.  Shirer,  20  S.  C.  408:  "  We  do  not 
understand  that  tnis  constitutional  pro- 
vision is  to  be  considered  as  merely  de<*lar- 
atory  of  the  common  law,  but,  on  the  con- 
trary, as  superseding  and  repealing  It, 
whenever  the  two  are  inconsistent  with 
each  other."  And  after  quoting  from 
Bishop  on  Criminal  I^aw,  to  show  that  a 
ccmstitutional  provision  is  controlling,  he 
proceeds  to  say :  "  We  cannot  doubt  that 
this  provision  in  the  constitution,  which 
deals  with  tbe  subjects  and  touches  the 
very  essence  of  the  matter,  was  Intended 
to  be  exclusive  and  exhaustive, — indeed, 
onr  only  law  on  the  subject. "  From  this 
it  follows  that  one  who  claims  the  benefit 
of  the  principle  upon  which  the  common- 
law  maxim  rests,  must  derive  bis  claim 
solely  from  the  principle  as  declared  in  our 
constitution,  and  bring  himself  within  the 
terms  as  there  stated.  Now;,  as  there  is 
no  pretense  that  the  appellant  has  once 
been  acquitted  by  a  Jury  of  the  offense  with 
which  he  is  now  charged,  it  is  quite  clear 
that  he  could  not  avail  himself  of  the  ex- 
emption secured  by  the  constitution  from 
a  second  trial  for  the  same  offense.  In- 
deed it  seems  to  be  well  settled, even  wbere 
the  principle,  as  stated  in  the  terms  of  the 
common-law  maxim,  prevails,  that  wbere 
the  defendant,  on  bis  own  motion,  secures 
a  reversal  of  a  Judgment  of  conviction,  he 
thereby  waives  any  objection  to  being  put 
a  second  time  In  Jeopardy,  and  may  l>e 
tried  again  for  tbe  same  offense.  2See  1 
BIsb.  Crim.  Law,  {'998  et  seq.  But  under 
the  express  terms  of  our  constitution,  as 
we  have  seen.  It  is  unnecessary  to  consider 
this  view.  It  seems  to  us  clear,  therefore, 
that  neither  the  first  nor  second  ground  of 
appeal  can.  In  any  view,  be  sustained. 
.  The  third,  fourth,  and  fifth  grounds  of 
appeal  impute  error  to  the  circuit  Judge  in 
sustaining  an  objection  interposed  by  the 
solicitor  to  a  certain  question  proposed  to 
a  witness  for  the  prosecution,  one  Solo- 
mon Meetse,  by  counsel  for  the  prisoner 
on  bis  croBS-examiuation.  This  witness, 
after  saying  that  be  bad  been  examined 
at  the  former  trial,  and  then  made  about 
tbe  same  statement  that  be  now  makes, 
was  asked  why  he  bad  told  Tyler  Caugh- 
man  and  Calhoun  Canghman  that  he  bad 
been  made  to  swear  lies  in  this  case,  to 
which  he  replied  that  he  never  said  any 
such  thing.  Op  to  this  point  no  objection 
seems  to  have  been  interposed,  but  when 
the  witness  was  asked  the  following  ques- 
tion, "  Didn't  Tyler  Caughman  say  to  you 
that  you  ought  to  be  put  in  tbe  peniten- 
tiary, and  made  to  break  rock  the  balance 
of  your  lite?"  an  objection  was  interposed 
and  sustained,  though  the  witness  an- 
swered in  these  words :  "If  he  did  so,  I 
didn't  hear  him  say  it. "  We  think  the  ob- 
jection wan  properly  sustained:  for.  In 
tbe  first  place,  it  was  hearsay ,  and.  In  the 
second  place,  it  was  collateral  to  the  Issue 
on  trial,  and  would  not,  therefore,  afford 
any  basis  for  a  contradiction. 

The  sixth  and  sixteenth  grounds  of  ap- 
peal, it  Is  conceded,  were  taken  under  a 
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mlsapprehenaion  of  the  fncts,  and  were 
thererore  very  properly  abandoned.  The 
Beyenth  ground,  imputing  error  in  refusing 
to  continue  the  caae  in  the  absence  of  a 
material  witness  for  the  defense,  cannot, 
CM  has  often  been  held,  he  sustained. 

The  eighth  ground  complains  of  error  In 
refusing  to  allow  the  testimony  of  John 
Moore,  taken  at  the  former  trial,  to  be  in- 
troduced. As  has  already  been  stated, 
when  the  counsel  for  prisoner  stated  that 
he  was  not  ready  to  go  to  trial  on  ac- 
count of  the  absence  of  this  witness,  the 
solicitor  agree'd  to  admit  that  such  wit- 
ness, if  present,  would  testify  as  he  bad 
done  atthe  former  trial,  subject,  however, 
to  his  objection  to  the  competency  of  such 
testimony.  This  testimony,  when  offered, 
was  ruled  incompetent,  on  the  ground 
that  while  threats  made  by  the  deceased 
against  the  prisoner  would  be  competent, 
yet  the  testimony  offered  was  too  in- 
definite, and  did  not  seem  to  point  to  the 
prisoner.  The  testimony  thus  ruled  out  is 
incorporated  in  the  "case,"  and,  from  a 
careful  examination  of  it,  we  do  not  think 
there  was  any  error  in  the  ruling  com- 
plained of.  The  utmost  that  can  be  said 
of  it  is  that  it .  tends  to  show  that  the  de- 
ceased, at  some  time,  when  is  not  stated, 
except  that  it  was  befoi-e  the  froy  In  which 
the  fatal  wound  was  given,  "had  a  preju- 
dice" against  three  persons,  one  of  whom 
was  the  prisoner,  about  a  woman;  and, 
while  it  does  show  that  the  deceased  ex- 
pressed himHelf  in  very  strung  terms  as  to 
what  he  would  do  and  suffer  for  the 
woman,  it  does  not  show  any  threat 
against  the  prisoner  or  any  one  else. 

The  ninth  ground  Is  based  upon  a  mis- 
conception of  the  ruling  of  the  circuit 
Judge.  As  we  understand  it,  his  honor  did 
not  hold  that  a  threat  made  by  the  de- 
ceased against  the  prisoner  would  not  be 
competent  unless  it  was  communicated  to 
him. 

The  tentli-  and  eleventh  grounds  are 
based  upon  alleged  errors  in  allowing  a 
paper  puri'orting  to  be  a  record  of  a  trial 
justice's  court  to  be  introduced  by  the 
state.  In  reply,  to  attack  the  credibility  of 
the  dcfenilant.  It  seems  that  while  the 
prisoner  was  on  the  stand,  testifying  in 
his  own  behalf,  he  was  asked  whether  he 
had  ever  been  tried  and  convicted  before 
Mr.  Dreher,  a  trial  justice,  for  petit  lar- 
ceny. In  stealing  a  chicken,  which  he  de- 
nied, and  alHo  denied  that  he  had  ever 
been  arrested  by  one  P.  H.  Corley,  as  a 
constable,  under  a  warrant  charging  him 
with  that  offense.  In  reply  the  state  of- 
fered the  trial  justice,  with  the  warrant  in 
his  hand,  for  the  purpose,  as  was  claimed, 
of  attacking  the  credibility  of  the  defend- 
ant, when  the  counsel  for  the  prisoner  ob- 
jected to  the  introduction  of  the  record. 
So  far  as  the  record  before  us  sliows,  tlie 
court  made  no  ruling  upon  this  objection ; 
but  as  the  witness  proceeded  to  state, 
from  the  paper,  that  It  was  a  warrant  for 
the  arrest  of  the  prisoner  and  his  brother, 
under  a  charge  of  petit  larceny,  we  sup- 
pose we  are  bound  to  assume  that  the  ob- 
jection was  overruled.  The  question, 
therefore.  Is  whether  there  was  any  error 
In  this  ruling.  In  the  case  of  State  v.  Rob- 
ertson, IHJ  S.  C.  117,  1  S.  E.  Rep.  443,  It  was 


held  that,  when  the  accused  avails  himself 
of  the  privilege  allowed  bim  by  statute  of 
testifying  In  his  own  liehalf,  he  assumes 
the  position  of  any  other  witness,  and 
hence  his  character  for  veracity  may  be 
attacked  In  either  of  the  recognized  modes 
of  doing  so, — that  Is,  by  offering  witnesses 
to  impeach  his  general  reputation  for  ve- 
racity, or  by  offering  evidence,  after  lay- 
ing the  proper  foundation  for  that  par- 
pose,  tending  to  show  that  be  has  made 
statements,  in  reference  to  the  issue  on 
trial,  contrary  to  those  testified  to  In 
court.  Treating,  then,  the  accnsed  as  an 
ordinary  witness  In  this  case,  the  precise 
question  is  whether  It  was  competent  for 
the  state  to  offer  any  evidence,  for  the  pur- 
pose of  attacking  the  credibility  of  the  de- 
fendant, tending  to  contradict  the  defend- 
ant as  to  a  collateral  fact  stated  by  him 
in  his  cross-examination.  Wiiether  the 
defendant  had  been  Indicted  for  and  con- 
victed of  petit  larceny  in  stealing  a  chicken 
was  H  matter  wholly  Irrelevant  to  the  is- 
sue then  on  trial,  and  the  rule  Is  well  set- 
tled that  any  statement  which  he  may 
have  made  in  regard  to  such  collateral 
matter  was  not  open  to  contradiction  by 
other  witnesses.  In  1  Oreenl.  Ev.  §  449.  It 
is  said  to  be  "a  well-settled  rule  that  a 
witness  cannot  be  cross-examined  as  to 
any  fact,  which  Is  collateral  to  the  Issne, 
merely  for  the  purpose  of  contradicting 
him  by  other  evidence,  if  he  should  deny 
it,  thereby  to  discredit  bis  testimony. 
And  if  a  question  is  put  to  a  witness, 
which  Is  collateral  or  Irrelevant  to  thn  is- 
sue, his  answer  cannot  be  contradicted  by 
the  party  who  asked  the  question,  bat  it 
is  conclusiveagalnsthlm."  Tosame  effect, 
see  1  Starkle,  Ev.  134, 145;  Phil.  Ev.  (2d 
Amer.  from  3d  London  Ed.)  230,  231 ;  also 
Smith  V.  Henry,  2  Bailey,  127;  Jones  v.  Mc- 
Neil, Id.  473, — where  the  .  rule  as  above 
stated  ls>  recognized.  This  well-settli^d 
rule  Is  founded  upon  two  reasons :  First, 
that,  while  a  witness  is  sur>posed  to  be  al- 
ways ready  to  support  his  general  charac- 
ter, he  cannot  be  expected  to  be  always 
ready  to  defend  or  explain  all  of  his  past 
acts,  and  hence  the  rule  that  In  impeaching 
the  character  of  a  witness  the  testimony 
must  be  confined  to  evidence  of  his  general 
character,  and  it  Is  not  competent  to  prove 
particular  facts  affecting  his  character; 
second,  because  the  admission  of  such  tes- 
timony would  tend  to  multiply  the  Issues, 
and  thus  confuse  the  jury.  But  where 
these  reasons  are  absent,  there  is  an  excep- 
tion to  the  well-settled  rule  above  stated. 
Thus  It  Is  competent  to  impeach  the  cred- 
ibility of  a  witness  by  producing  the  rec- 
ord of  bis  conviction  of  an  infamous  of- 
fense, which  necessarily  affects  his  charac- 
ter; for  In  sucli  a  case  the  witness  has  al- 
ready had  an  opportunity  of  meeting  the 
specific  charge  on  his  trial  therefor,  and 
there  Is  no  danger  of  multiplying  the  is- 
sues, as  the  record  is  conclusive.  This  ex- 
ception is  plainly  recognized  by  Judge 
O'Nralt^,  in  delivering  the  opinion  of  the 
court  of  appeals  In  Anon.,  1  Hill,  (S.  C.)  257, 
where  he  says:  "The  credit  of  a  witness 
may  be  assailed  by  showing  him  to  be  un- 
worthy of  cre<lit  in  a  court  of  justice:  that 
is  generally  done  by  proof  of  bad  charac- 
ter.   And  In  proof  of  this  kind  the  party 
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assailing  the  witness  cannot  so  Into  evi- 
dence of  particular  crimes  committed  by 
tbe  TOitnesp,  (unless  a  conviction  of  a  fel- 
ony for  the  crimen  fa  1st  can  be  produced,) 
and  this  is  what  is  meant  by  not  being  al- 
lowed to  go  into  particular  facts  to  show 
a  want  of  character."  See,  also,  7  Amer. 
&  Eng.  Enc.  Law,  lOi);  Com.  v.  Gorbam, 
99  Mass.  420;  Railroad  Co.  v.  Riley,  39  Ind. 
568.  While,  therefore,  under  the  general 
rule  above  stated,  it  would  not  have  been 
lompetent  for  the  state  to  examine  wit- 
nesses in  reply  for  the  purpose  of  contra 
dieting  thestatementsmadeby  the  accused 
while  on  the  stand  as  a  witness,  in  regard 
to  any  matter  collateral  to  the  issue  thea 
on  trial,  it  was  competent,  under  the  ex- 
ception to  that  rule,  to  offer  in  evidence 
the  record  of  the  conviction  of  the  accused 
of  an  oBense  which  neceHsarily  affected, 
not  only  his  credibility,  but  his  compe- 
tency, as  a  witnesH,  (State  v.  James,  15  8. 
0.233;)  for  lie  had  already  been  afforded 
au  opportunity  to  defend  himself  against 
such  charge,  and  it  opened  no  new  issue, 
as  the  record  was  conclusive. 

The  appellant,  however,  Insists  that 
the  paper  offered  as  a  record  of  the  convic- 
tion of  petit  larceny  was  a  nullity,  be- 
cause, as  he  alleges,  it  shows  upon  its  face 
that  the  warrant  was  executed  by  a  per- 
son "who  was  not  a  regular  constable, 
and  who  had  no  siiecial  appointment  to 
raaite  the  arrest,  as  required  under  the 
law."  Inasmuch  as  a  copy  of  the  record 
is  not  incorporated  in  the  "case,"  we  have 
no  means  of  knowing  what  appeared  or 
did  not  appear,  upon  its  face,  except  from 
what  is  stated  In  the  testimony  of  the  trial 
justice,  which  is  embraced  in  the  "case. " 
So  far  from  it  appearing  from  that  testl> 
mony  that  the  warrant  was  not  executed 
by  a  lawful  officer,  the  contrary  there  ap- 
pears, for  the  trial  justice  testifies  that  P. 
H.  Corley  was  his  C()n8):able  at  the  time 
that  his  return,  showing  that  defendant 
had  been  arrested,  was  indorsed  upon  the 
warrant  and  signed  by  him  as  consta- 
ble; and,  as  the  trial  justice  unquestion- 
ably bad  authority  to  appoint  bim  to 
act  as  a  constable  for  him  in  that  case,  we 
are  bound  to  assume,  in  the  absence  of  any 
evidence  to  the  contrary,  and  In  view  of  the 
affirmative  evidence  that  Oorley  was  the 
constable  of  the  trial  justice  at  the  time, 
and  acted  as  such  in  that  particular  case, 
that  he  bad  been  duly  appointed  as  such. 
The  present  case  differs  materially  from 
..be  case  of  State  v.  Cohen,  13  S.  C.  198, cited 
and  relied  upon  by  counsel  for  appellant. 
There  the  proceedings  before  the  trial  jus- 
tice were  brought  up  by  writ  of  certiorari, 
and  upon  inspection  fatal  jurisdictional 
defects  were  discovered,  while  here  the  rec- 
ord is  not  before  us,  and  all  that  we  know 
of  It  Is  what  appears  in  the  testimony  of 
the  trial  justice,  set  out  in  the  "case,"  and 
this  does  not  show  any  jurisdictional  de- 
fect. It  Is  quite  clear,  therefore,  that  this 
pn rely  technical  pointcannot  besustained. 

The  twelfth,  thirteenth,  and  fourteenth 
grounds  of  appeal  impute  error  to  the  cir- 
cuit judge  in  instructing  the  jury  as  to  the 
law  of  self-defense.  The  plea  of  self-de- 
fense rests  upon  the  idea  of  necessity, — a 
legal  necessity;  that  is,  such  a  necessity 
as  in  the  eye  of  the  law  will  excuse  one 


for  BO  grave  an  act  as  the  taking  of  human 
life.  Hence  it  must  be  a  necessity  which  is 
not  brought  about  by  the  fault  of  the  ac- 
cused; for  the  law  will  not  allow  one  to 
avail  himself  of  such  a  defense  when,  by 
his  own  unlawful  act,  he  has  placed  him- 
self under  circumstances  which  render  it 
necessary  to  take  life  in  order  to  preserve 
his  own  life,  or  to  protect  himself  from 
serious  bodily  harm.  Whether  such  ne- 
cessity existed  In  a  given  case  must  be 
judged  of  by  the  jury,  and  not  by  the  per- 
son accused.  The  jury  should  not  ask 
themselves  the  question  what  they  would 
have  (lone  under  the  circumstances  sur- 
rounding the  accused  at  the  time,  as  is 
contended  for  in  the  twelfth  ground  of  ap- 
peal, nor  should  they  "place  themselves 
in  the  shoes  of  the  defendant  at  the  time," 
as  is  insisted  on  by  the  thirteenth  ground 
of  appeal,  for  jurors  are  but  men,  subject 
to  all  the  passions  and  frailties  incident  to 
human  nature,  which  It  Is  one  of  the  func- 
tions of  law  ■^o  restrain  and  correct;  but 
tbey  should,  as  sworn  officers  of  the  law, 
look  carefully  at  all  the  circumstances  sur- 
rounding the  accused,  as  they  appeared  at 
the  time  the  fatal  wound  was  inflicted, 
and  ask  themselves  two  questions :  First. 
Did  the  accused,  at  the  time,  believe  that 
he  was  in  such  immedlatedanger  of  losing 
his  life,  or  sustaining' serious  bodily  harm, 
that  it  was  necessary,  for  his  own  protec- 
tion, to  take  the  life  of  his  assailant? 
Second.  Were  these  circumstances  such  as 
would  Justify  such  a  belief  in  the  mind  of 
a  person  of  ordinary  firmness  and  reason? 
State  v.  McGreer.  13  S.  C.  464;  State  v. 
Beckham.  24  S.  C.  283;  State  v.  Turner,  29 
S.  C.  34,  6  S.  B.  Rep.  891.  It  seems  to  us 
that  the  charge  of  the  circuit  judge,  as  set 
out  in  the  "ca8e,"8ubstantially conformed 
to  these  principles,  and  is  therefore  free 
from  objection.  The  proposition  stated 
In  the  request  to  charge,  the  alleged  refusal 
of  which  constitutes  the  basis  of  the  four- 
teenth ground  of  appeal,  was  embraced  in 
the  general  charge,  with  its  proper  quali- 
flcatl6n  and  In  its  proper  connection,  and 
there  was  therefore  no  error  in  refusing 
to  charge  separately  theproposltion  there 
stated.  The  point  of  that  exception  seems 
to  be  that  the  jury  should  have  been  made 
to  understand  that  it  was  not  essential, 
to  make  out  the  plea  of  self-defense,  that 
the  accused  should  have  actually  been  in 
danger  of  loslnghisown  life,  or  sustaining 
serious  bodily  harm,  but  It  would  be  suffi- 
cient if  the  appearances  were  6ucb  as  to 
justify  a  belief  that  the  danger  was  actual, 
even  though  that  should  prove  to  be  a 
mistake.  This  point  was,  as  it  seems  to 
us,  sufficiently  brought  to  the  attention  of 
the  jury  in  the  general  charge,  and  it  was 
therefore  unnecessary  to  repeat  it  in  the 
form  presented  by  tlie  request,  especially 
when  it  would  have  been  erroneous  to  so 
repeat  it,  without  adding  the  proper  quali- 
fication. 

The  fifteenth  ground  of  appeal  seems  to 
have  been  taken  under  a  misconception  of 
the  charge,  for  the  jury  were  explicitly  In- 
structed in  terms  even  stronger  than  those 
used  in  the  request  upon  which  this  ground 
is  based.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  bo 
affirmed,  and  that  the  case  be  remanded 
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to  the  circuit  court  in  order  that  a  new 
day  may  be  assigned  for  the  execution  of 
the  sentence  heretofore  iaposed. 

McOowAN.  J.    I  concur. 

(as  s.  c.  «»>  ' 

Donahue  t.  Entebpsisx  R.  Co.i 

(Supreme  Court  of  SoiUh  CaroUna.   Oea  19, 
1800.) 

Affku/— "Hbttlbd  Casb"— Fajlobb  to  VxiM. 
Appellee's  counsel  proposed  amendments 
to  the  "case"  served  upon  him  by  inserting  all 
the  testimony  and  pleadings,  wnlob  was  not 
agreed  to,  and  the  oase  was  referred  to  the  Judge 
tor  settlement.  Ue  allowed  the  amendments,  but, 
on  request  of  appellant's  counsel  and  consent  oi 
appellee's,  Inserted  a  provision  that  such  formal 
fauts  might  be  omittea  as  counsel  should  agree 
upon  in  writing.  Afterwards  counsel  did  agree 
that  certain  parts  should  oe  omitted  and  others 
inserted.  Held,  that  the  case  should  have  been 
flled  within  the  10  days  allowed  by  circuit  court 
rule  49  for  a  "settled  case,"  and  plaintiff's  coun- 
sel was  not  Justified,  because  of  the  subsequent 
agreement,  in  treating  it  as  an  "agreed  case, "  and 
omitting  .to  so  hie  it  because  it  would  have  been 
"Inconvenient"  for  him  to  do  sa 

Motion  to  perfect  appeal. 

On  a  motion  to  perfect  an  appeal.  It  ap- 
pears! that  notice  of  appeal  was  duly 
served,  and  appellant's  counsel  made  affi- 
davit that  he  in  due  time  prepared  and 
served  a  "case"  upon  appellee's  counsel, 
who  proposed  as  an  amendment,  among 
other  tbIuKH,  that  the  digest  of  testimony 
and  the  abiidged  statement  of  the  answer 
be  stricken  out,  and  in  place  thereof  the  en- 
tire testimony  and  the  allegations  of  the 
answer  inserted ;  that  these  charges  not 
being  agreed  to,  the  case  was  referred  to 
the  L-ircuit  Judge  for  settlement,  who,  on 
the  5th  day  of  September,  made  an  order 
allowing  the  amendment,  with  n  provis- 
ion, however,  made  at  request  of  appel- 
lant's counsel  and  consented  to  by  appel- 
lee's counsel,  that  "such  formal  parts  of 
the  pleadings  and  testimony  as  counsel 
for  plaintiff  and  defendant  may  agree  In 
writing  to  omit  from  the  case  to  be  print- 
ed maybe  omitted  in  conformity  with  such 
agreement;"  that  on  the  same  day,  and 
within  the  time  limited  by  law,  the  " re- 
turn" required  by  rules  1  and  2-of  the  su- 
preme court  was  duly  filed  in  the  clerk's 
office;  that  on  September  8tb  be  met  ap- 
pellee's counsel,  and  they  agreed  what 
portions  of  the  pleadings  and  testimony 
should  be  Inserted,  and  wbatstricken  out, 
and  also  that  a  copy  of  the  order  overrul- 
ing the  motion  for  a  new  trial  should  be 
Inserted. '  Ail  this  was  done  in  time  to  file 
the  case  within  the  10  days  allowed  by  cir- 
colt  court  rule  49  for  filing  a  settled  case, 
but  appellant's  counsel  avers  that,  "ow- 
Ingto  theamendments  and  changes  which 
had  been  made  In  the  case  as  originally 
prepared  by  plaintiff's  attorneys,  the  fil- 
ing In  the  circuit  court,  necessitating  the 
lmme<llHte  preparation  of  the  papers, 
would  have  been  a  matter  of  some  person- 
dl  incuuvenlenre  to  counsel,  which  it  was 
conceived  that  counsel  on  the  other  side 
would  not  wish  to  enforce,  it  being  purely 
a  formal  matter,  which  could  be  waived  by 
counsel  without  detriment  of  any  kind;" 
that  "the  subsequent  agreement  between 
counsel  was  in  tended,  asa  matter  of  profes- 
sional courtesy,  to  take  the  case  out  of 
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the  strict  reqalrements  of  the  law  for  • 
'settled  cnse' where  counsel  conld  ivaeb 
no  agreement,  and  the  order  of  the  circuit 
judge  was  a  definite  and  imperatire  con- 
clusion of  the  matter,  and  that  this  ease, 
as  agreed  between  counHel,  shoald  stand 
on  the  same  basis  as  a  technical  'agreed 
case,'  and  that  all  requirements  should  lie 
waived  which  were  inconsistent  with  sucii 
agreement,"  etc.;  and  that  in  reliance 
thereon  he  neglected  to  file  the  case  within 
the  10  days  allowed  for  a  "settled  case." 

ititcbelldt  Smith  and  Wm.  Henry  Parker. 
Jr.,  for  a  ppellant.  Parker,  GUUl&nd  <ft  Fitx- 
aimmona,  for  respondent. 

Per  Curiam.  It  appearing  that  the  ap- 
pellant failed  to  comply  with  rule49  of  the 
circuit  court,  requiring  the  "case"  to  be 
filed  in  the  office  of  the  clerk  of  the  circuit 
court  within  10  days  after  the  aettleraent 
thereof,  and  it  not  appearing  that  this 
omission  occurred  by  reason  of  inadvert- 
ence, mistake,  or  excuRabie  neglect,  it  ia 
ordered  that  this  motion  be  dismissed. 
Bule  40  is  as  follows:  "Where  a  party 
makesacaseorexceptions,  heshall procure 
the  same  to  be  flled  within  ten  days  after 
the  same  shall  be  settled,  or  It  shall  be 
deemed  abandoned;  and  on  Hiing  affida- 
vit that  such  case  or  exceptions  has  not  been 
filed,  and  showing  the  time  of  the  settle- 
ment thereof,'and  that  more  than  ten  daya 
has  elapsed  from  the  time  of  such  settle- 
ment, an  order  of  course  may  be  entered 
declaring  the  same  abandoned,  and  the 
party  may  proceed  as  if  no  case  or  excep- 
tions had  been  made." 


(M  8. 

Jackson  et  aJ.  r.  Licwm. 


d) 


(Svipreme  Count  of  South  CanUna.    Jan.  S, 
18»l.) 

VSAJjaVIMin  CONVBTAKCBS— SUTTICIIKCT  OF  Kvi. 
DENOS — TbIJSTS. 

1.  The  fact  that  a  moiJier  was  indebted  to 
her  son,  at  the  time  of  giving  him  a  deed  volun- 
tary upon  its  face,  is  not  sufUuient,  in  the  ab- 
sence of  any  other  evidence,  to  show  that  it  was 
given  in  payment  of  the  debt. 

2.  A  mother  and  her  son  were  each  entitled  to 
half  of  a  legacy.  The  executor  under  a  power  of 
sale  contained  in  the  will  conveyed  to  her  a  lot 
of  land  for  an  expressed  money  consideration, 
which  was  about  equal  to  her  share  of  the  legacy, 
and  the  executor  testified  that  the  actual  consid- 
eration for  the  conveyance  was  her  receipt  for  that 
amount  of  Ute  legacy.  The  same  day  he  oca  veyed 
her  another  lot  "for  herself  in  trust  for  her  son.' 
The  mother  afterwards  made  a  voluntary  convey- 
ance of  the  first  lot  to  her  son.  Held,  that  the 
facts  do  not  raise  such  a  presumption  that  she 
bought  the  first  lot  with  trust  funds  due  her  son 
as  to  give  him  an  equity  in  the  land  superior  to 
the  rights  of  his  mother's  creditors. 

8.  A  voluntary  deed  is  constructively  fireudu- 
lent  as  to  existing  creditors,  although  made  in 
entire  good  faith  by  the  parties  to  it,  where  it  is 
necessary  to  resort  to  the  land  ao  oonveyed  for 
the  payment  of  their  debts. 

Appeal  from  common  pleas  circuit  court 
of  Richland  county;  W.  H.  Walxacb, 
Judge. 

The  decree  referred  to  in  the  opinion  Is 
as  follows:  "This  case  has  been  twice 
tried  on  circuit,  and  on  appeal  to  the  su- 
preme court,  taken  in  each  instance,  the 
circuit  decisions  dismisBlng  the  complaint 
have  been  reversed, and  the  case  remanded 
to  the  circuit  court  for  a  new  trial.  29  S. 
C.193,7  S.E.Bep.  262,  and  10  S.E.  Rep.  1074. 
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(March,  1890.)  At  tbte  trial,  in  addition 
to  the  testimony  talccn  at  the  former 
trtalH,  there  were  put  In  evidence  by  the 
defendant,  Lewis,  certain  receipts  show- 
in  {;  such  payments  by  D.B.  Lewis,  executor 
of  R.  N.  Lewis,  to  Emily  Bateman,  after- 
wards Cooper,  on  account  of  the  legacy 
iMHiueathed  ber  and  her  son,  the  defend- 
ant, Lewis,  by  R.  N.  Lewis,  as  left  a  bal- 
ance clue  thereon  ot  91,ii79.38,  November 
29.  1K7U;  aisba  receipt  by  R.  M.  Wallace, 
collector  of  internal  revenue,  tor  f  165  paid 
for  succession  tax  on  said  legacy  by 
Mrs.  Lewis,  executrix  ot  D.  B.Lewis;  also 
an  obligation  signed  by  B.  I.  Boone, 
agent  of  S.  B.  Lewis,  execntrix  of  D.  B. 
LewlA,  August  5, 1S71,  agreeing,  in  consid- 
eration of  Bmlly  Bateman  forbearing  to 
demand  the  balance  of  the  said  legacy  in 
cash,  to  pay  said  Emily  the  balance  of 
said  legacy  on  January  1,  1872,  with  in- 
terest at  I  per  cent,  per  month  from  the 
date  thereof.  The  supreme  court  beld 
(29  S.  C.  1»S),  7  S.  E.  Rep.  252)  '  that,  to 
BUHtain  the  conclusion  reached  by  the 
cin-uit  judge  at  the  first  trial,  it  was 
neceMHary  for  the  defeniiant,  Lewis,  to 
show — First,  that  his  hull  of  the  lesracy 
onder  the  third  clause  of  the  will  of  R.  N. 
Lewis  find  been  pnid  to  his  mother,  whereby 
siiebecninelndebt^l  to  him  in  that  amount; 
s<°rof<r/, that. in  coiiHlderatlon  of  his  releas- 
ing her  from  xuch  Indebtedness,  the  deed 
in  quextion  was  executed.'  The  only  ad- 
ditioiiHl  testimony  on  the  first. and  indeed 
on  any.  point,  was  that  above  mentioned, 
which  sntlstied  me  of  the  payment  of  the 
legacy  to  the  anionnt  stated.  There  was 
no  a<lditional  testimony  to  that  already 
paHse<l  on  by  the  supreme  court,  as  to 
the  sercnxl  point,  or  that  the  deed  in  ques- 
tion wBH  'made  In  satisfaction  of  any  In- 
dcliteUiiesH  from  Emily  to  her  son.'  29  S. 
0.  2IIU.1  This  being  the  Jff^tr/s  of  the  case, 
there  has  not  been  sufficient  testimony  ad- 
duce*! to  estatilish  the  fact  that  the  deed 
for  the  lot  In  question,  on  its  face  volun- 
tary, was  based  on  valuable  considera- 
tion; and  It  is  therefore,  as  to  the  debt  of 
John  ^gnew,  contracted  before  its  execu- 
tion, fraudulent  and  void.  It  Is  therefore 
oi-ilered,  a<l]uilged,  and  decreed  :  (1 )  That 
the  conveyance  by  Emily  Cooper  (for- 
merly Emily  lla  tern  an)  to  Nicholas  Eugene 
Lewis.  February  16,  IK7(t,  of  all  that  lot, 
piece,  or  parcel  of  land,  lying  and  being 
situate  in  the  county  of  Richland,  City  of 
Columbia, state  of  Kouth  Carolina,  bound- 
ed north  by  Lewis  Levy's  lot.  east  by  lot 
of  the  estate  of  R.  N.  Lewis,  south  by 
WoshlnKton  street,  and  west  by  G.  G. 
Nen-ton's  lot,  the  said  lot  being  in  shape 
of  a  rectangular  parallelogram,  measuring 
lOS  feet,  more  or  less,  nortli  and  south, 
and  fil  feot,  more  or  less,  east  and  west, 
together  with  all  and  singular  the  rights, 
momliers,  bereditaments,  and  appurte- 
nances to  the  said  premises  belonging 
and  appertaining,  is,  and  is  hereby  de- 
clared to  be.  as  to  the  Judgment  of  .Tohn 
Agnew,  deceased,  against  said  Emily 
Coo|ier,  entered  in  the  court  of  common 
pleas  of  the  said  county  and  state,  June  5, 
1878,  for  the  seven  hundred  dollars  and 
twenty-one  cents,  with  interest  from  April 

'  7  8.  E.  Rep.  866. 
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16,  1878,  with  twenty-three  dollars  and 
ninety  cents  costs,  fraodulent,  null,  and 
void.  (2)  It  is  farther  ordered,  adlndged, 
and  decreed  that  unless  the  said  Jndgment 
and  costs  be  paid  in  full  by  the  9tb  day  ot 
June,  1890,  that  tbe  master  for  the  said 
county  do,  after  advertisement  thereof, 
sell  and  convey  tbe  said  premises  at  poblic 
outcry  at  Columbia,  on  the  sales-day  in 
July  next,  or  some  sales-day  thereafter, 
to  the  highest  bidder,  for  cosh  enough  to 
pay  the  costs  of  the  proceedings  herein, 
and  the  amount  of  tbe  Judgment  in  favor 
of  John  Agnew,  and  the  costs  thereon; 
tbe  balance  on  credit  of  one  and  two 
years,  to  be  secured  by  a  bond  and  mort- 
gage ot  the  premises.  (8)  That  from  tbe 
proceeds  ot  said  sale  the  said  master  do 
pay,  first,  the  costs  ot  these  proceedings, 
and  then  to  the  plaintiffs,  or  their  attor- 
neys of  record  herein,  the  sum  of  the  said 
judgment  in  favor  of  John  Agnew  and  the 
costs  thereon,  and  that  be  do  hold  tbebal- 
ance  subject  to  the  order  of  this  court.  (4) 
That  the  cost  of  the  proceedings  herein  be 
taxed  by  tbe  master,  and  the  plaintiffs 
have  leave  to  Issue  execution  therefor. " 

F.  W.  McMnater,  for  appellant.  Baeb- 
man  A  Youmana,  for  respondents. 

McIvRR,  J.  Inasmuch  as  this  Is  tbe 
third  appeal  in  this  case,  it  will  not  be 
ne  essary  to  make  any  detailed  statement 
ot  tbe  facts,  as  they  may  be  found  in  tbe 
reports  of  the  former  appeals.  In  29  S.  C. 
1U3.  7  8.  B.  Rep.  252,  and  82  ti.  C.  698,  the 
latter  being  more  fully  reported  In  10  S.  E. 
Rep.  1074.  It  seems  to  us  that,  in  view  ot 
the  former  decisions  In  this  case,  the  da- 
cree  ot  Judge  Wam^jicb,  which  should  be 
incorporated  in  the  report  of  this  case,  is 
quite  sufticlent  to  vindicate  tbe  judgment 
now  appealed  from.  But,  as  the  case  bos 
been  most  earnestly  argued  by  counsel  for 
appellant,  we  will  proceed  to  connider 
again  the  real  question  In  tbe  case.  Here 
is  a  deed,  voluntary  upon  its  face,  executed 
after  the  debt  was  contracted,  to  which 
the  effort  is  to  subject  the  property  con- 
veyed by  that  deed,  and  the  burden  is  upon 
the  appellant  to  show  that,  although  tbe 
deed  appears  to  be  a  voluntary  convey- 
ance, yet  in  tact  it  was  based  upon  a  valu- 
able consideration.  It  is  not  pretended 
that  any  money  or  other  valuable  consid- 
eration was  paid  to  the  grantor  by  the 
grantee  at  the  timethe  deed  was  executed, 
but  the  contention  is  that  tbe  real  consid- 
eration was  the  payment  of  a  debt  due  by 
the  grantor  to  the  grantee;  that  the 
grantor  bad  received  a  certain  legacy  un- 
der the  will  of  one  Lewis,  in  which  the 
grantor  and  grantee  were  entitled  to  share 
in  equal,  proportions,  and  in  this  way  the 
grantor  became  indebted  to  the  grantee  in 
the  snm  of  one-half  ot  said  legacy.  To 
sustain  such  contention,  it  was  manifestly 
necessary,  as  this  court  heretofore  held, 
that  tbe  appellant  should  show  (1)  that 
the  grantor  had  received  such  legacy,  and 
thereby  became  indebted  to  the  grantee  to 
the  amount  of  one-half  thereof;  (2)  that 
tbe  conveyance  in  question,  though  vol- 
untary on  its  face,  was  Infactmadein  pay- 
ment ot  such  indebtedness.  (Certainly  tbe 
mere  fact  that  tbe  grantor  was  indebted 
to  tbe  grantee  would  not,  by  itself,  be  suf- 
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flclent  to  convert  an  apparently  voluntary 
deed  into  a  deed  based  opon  a  valuable 
consideration ;  for  that  would  imply  that 
a  debtor  uould  not  malce  a  gift  to  bis  cred- 
itor,— an  Implication  clearly  unwarranta- 
ble. Wbile,  tberefore,  even  if  it  should  be 
conceded  that  the  evidence  given  at  the 
last  trial  was  sufficient  to  show  that  the 
legacy  in  question  was  paid  to  the  gran-; 
tor,  although  the  circuit  judge  found  as 
matter  of  fiict  that  a  considerable  portion 
was  unpaid,  and  that  thereby  an  indebted- 
ness arose  from  the  grantor  to  the  gran- 
tee, yet  we  look  in  vain  tor  any  evidence 
whatsoever  showing  that  the  deed  in 
quetition  was  made  in  payment  or  satis- 
faction of  such  indebtedness;  and  this  has 
been,  twice  before,  in  this  case,  held  essen- 
tial to  make  out  the  defense  set  up  by  the 
appellant.  Suppose  that  the  ap|)eliant, 
after  attaining  his  majority,  had  insti- 
-tuted  proceedings  against  his  mother  to 
account  for  his  portion  of  the  legacy  which 
had  been  received  by  her,  and  she  had  set 
up,  as  a  defense,  that  she  had  paid  him  his 
share  by  conveying  to  him  by  this  deed, 
voluntary  upon  its  face,  the  lot  which  It  is 
now  sought  to  subject  to  the  payment  of 
the  debt  due  the  plaintiffs  as  executors,  is 
it  not  perfectly  certain  that  some  evidence 
would  have  been  required  showing  that, 
though  the  deed  was  apparently  volun- 
tary, yet  in  fact  it  was  made  as  payment 
or  sntlHf action  of  the  appellant's  portion 
of  tlie  legacy?  So  here  it  is  equally  cer- 
tain that,  when  an  effort  is  made  to  ex- 
empt from  liability  property  which  a 
debtor  has  conveyed  to  another  by  a  deed 
voluntary  upon  its  face,  it  must  be  shown 
that  such  deed  was  in  fact  based  upon  a 
valuable  consideration,  and  the  mere  fact 
that  the  grantor  was  Indebted  to  the 
grantee  is  not  sufficient  to  convert  an  ap- 
parently voluntary  deed  into  one  based 
upon  a  valuable  consideration. 

Counsel  for  appellant  has  argued  this 
case  as  if  it  were  necessary,  in  order  to 
subject  the  lot  here  in  question  to  the  pay- 
ment of  plaintiffs'  debt,  that  there  should 
have  been  some  actual  fraud  in  making 
the  deed  from  Emily  Bateman,  or  Cooper, 
to  the  appellant,  in  which  the  latter  must 
have  participated.  This  is  a  total  misap- 
prehension. \  voluntary  deed  may  be  set 
aside  at  the  instance  of  an  existing  credit- 
or upon  the  ground  of  constructive  or  le- 
gal fraud,  even  where  there  is  not  the 
slightest  taint  of  actual  or  moral  fraud  in 
the  transaction,  under  the  principle  that 
the  law  requires  that  one  must  be  just 
before  he  is  generoas.  The  law  will  not 
permit  one  who  Is  Indebted  at  the  time 
to  give  his  property  away,  provided  sucii 
gift  proves  prejudicial  to  the  interest  of 
existing  creditors.  The  motive  which 
prompts  the  donor  to  make  the  gift  is 
wholly  immaterial.  If  the  donor  is  in- 
debted at  the  time,  and  the  event  proves 
that  it  is  necessary  to  resort  to  the  prop- 
erty attempted  to  be  conveyed  away  by  a 
voluntary  deed  for  the  purpose  of  paying 
such  indebtedness,  the  voluntary  convey- 
ance will  be  set  aside,  and  the  property 
subjected  to  the  payment  of  such  indebt- 
edness, upon  the  ground  that  it  would 
otherwise  operate  as  a  legal  fraud  upon 
the  rights   of  civditors,  even  though  it 


might  be  perfectly  clear  that  the  transac- 
tion was  free  from  any  trace  of  moral 
fraud.  While,  tberefore,  it  is  neither 
charged  nor  proyed  that  there  was  any 
actual  or  moral  fraud  in  this  transaction 
between  mother  and  son.  on  the  part  ot 
either  of  them,  yet  as  it  does  conclusively 
appear  that  the  mother  was  indebted  at 
the  time  she  made  this  apparently  volun- 
tary deed,  and  aa  the  event  has  proved 
that  It  is  necessary  to  resort  to  the  prop- 
erty conveyed  by  such  deed,  in  order  to  se- 
cure the  payment  of  such  indebteduess, 
the  only  question  in  the  case,  as  was  said 
by  Judge  Norton  in  the  outset,  is  whether 
this  deed  of  Emily  Cooper  to  her  son  was 
voluntary;  and,  as  it  so  appears  upon  its 
face,  tha  burden  of  proof  was  upon  the  ap- 
pellant to  show  that,  this  was  a  mistake, 
and  that,  in  tact,  there  was  a  valnable 
consideration  for  the  conveyance.  Having 
failed  to  show  this,  the  result  necessarily 
fiiilows  that  the  deed  must  be  set. aside, 
and  the  property  embraced  In  it  subjected 
to  the  payment  of  the  plaintiffs'  debt. 

Counsel  for  appellant,  in  one  of  his 
grounds  of  appeal,  and  In  his  argument 
here,  has  made  another  point,  which,  so 
far  aa  we  can  discover,  was  neither  made 
nor  considered  at  the  last,  or  any  former, 
hearing  of  this  case  in  the  circuit  court; 
and  this  would  be  sufficient  .to  exclude  it 
from  any  consideration  here.  But,  waiving 
this,  we  will  ex  ffratlu  consider  the  point, 
which  Is  that  the  property  embraced  In 
the  deed  from  Emily  Cooper  to  her  son^  the 
present  appellant,  having  been  bought  by 
her  with  trust  funds,  of  which  he  was  the 
benetlciary,  became  affected  with  the  trust, 
and  his  equity  is  superior  to  that  of  the 
creditors  now  seeking  to  subject  it  to  the 
payment  of  their  debt.  ThlspoHitlon  rests 
upon  an  assumption  of  fact  which  is  not 
warranted  by  the  testimony  in  tlie  case. 
Certainly  no  such  fact  has  been  found  in 
the  court  below,  and,  as  we  have  inti- 
mated, we  do  not  think  the  testimony 
would  have  warranted  any  such  finding. 
It  appears  from  the  testimony,  as  gath- 
ered from  the  case  as  prepared  for  the 
hearing  of  the  first  appeal,  to  which  we 
are  permitted  to  refer  by  one  of  the  amend- 
ments to  the  case  as  prepared  for  the 
present  hearing,  that  the  lot  in  question 
was  conveyed  to  Emily  Bateman  (after- 
wards Cooper)  by  the  executor  of  Robert 
N.  Lewis,  under  a  power  of  sale  conferred 
by  the  will  of  the  latter,  on  the  14th  day 
of  April,  1870,  in  consideration  of  the  sum 
of  f  2.050.  then  acknowledged  to  have  been 
paid.  This  deed  is  in  the  ordinary  form, 
(omitting  the  warranty  case)  and  there  is 
not  a  word  In  it  indicating  that  the  con- 
sideration was  paid  in  trunt  funds,  or  was 
for  the  benefit  of  any  one  but  the  grantee 
named  therein.  But  on  the  same  day  an- 
other deed,  for  another  lot.  prepared  by 
the  same  attorney,  was  made  by  the  exec- 
utor ot  Robert  N.  Lewis  to  "  Emily  Bate- 
man for  herself,  and  In  trust  for  her  son 
Eugene  N.  Lewis, "etc.  Although  the  con- 
sideration mentioned  in  the  first  ot  thene 
deeds  appears  to  have  been  cash  then  paid, 
yet  the  testimony  of  Col.  McMaster,  who 
drew  these  deeds,  and  was  then  the  attor- 
ney tor  the  estate  of  ^lewis.  shows  that  no 
money  passed,  and  that  the  consideration 
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-was  paid  by  a  receipt  of  Emily  Bateman 
for  8o  much  on  account  of  the  legacy,  and 
one  of  the  receipts  offered  In  evidence  at 
the  last  trial  In  the  circuit  court,  bearing 
even  date  with  the  deed.  Is  for  very  near- 
ly, tbouKh  nut  precisely, the  same  amount 
as  ttae  consideration  stated  in  the  deed ; 
one  being  fur  ^2,678,  while  the  other  is  f  2,- 
650.  This  is  the  only  evidence  tending  to 
show  that  the  lot  in  question  was  bought 
with  trust  funds  belonging  to  appellant, 
and,  giving  to  It  the  fullest  force,  we  do 
not  think  it  is  sufficient,  especially  in  view 
of  other  cirt-umstancea  which  will  be  pres- 
ently mentioned,  to  establish  the  fact  up- 
on which  the  point  now  under  considera- 
tion rests.  The  most  that  it  shows  is  that 
the  lot  was  bought  by  Emily  Bateman 
with  her  half  of  the  legacy,  as  the  consid- 
eration amounts  to  what  would  probably 
be  her  half  and  the  interest  thereon.  We 
cannot  assume  that  any  portion  of  her 
son's  share  of  the  legacy  was  invested  in 
this  lot;  for  to  do  this  we  should  be  com- 
pelled to  assume  that  she  had  committed 
a  breach  of  trunt  by  receiving  payment  of 
a  pecuniary  legacy  in  land,  at  a  very  high 
price,  as  the  testimony  shows,  while  her 
own  share  was  received  in  money,  as  was 
Intended  by  the  testator.  But  in  addition 
to  this  It  is  scarcely  conceivablethatcoun- 
sel  of  such  high  character,  intelligence,  and 
large  experience,  fully  cognizant  of  all  the 
circumstances,  would  on  the  same  day 
draw  two  deeds,  both  intended  for  the 
benefit  of  the  son,  nnd,  while  careful  to  so 
draw  one  of  these  deeds  as  to  show  clenr- 
ly  Its  Intention,  should  draw  the  other  in 
aacb  a  way  as  to  show  clearly  that  it  was 
Intended  solely  for  the  beneBt  of  the  moth- 
er, without  the  slightest  reference  to,  or 
intimation  of,  any  intention  to  secure  a 
benefit  to  the  son.  It  seems  to  us,  there- 
fore, that  the  necessary  foundation  in  fact 
for  the  position  contended  for  by  appel- 
lant being  absent,  it  Is  unnecessary  to 
•weigh  the  comparative  equities  of  the 
grantee  under  a  deed  voluntary  upon  Its 
face,  with  those  of  creditors  of  the  gran- 
tor, who  held  this  property  under  an  abso- 
lute deed  spread  upon  the  records  for 
about  six  years,  during  which  period  the 
debt  hold  by  the  plaintiffs  was  con- 
tracted, which  amounted  to  an  Invitation 
to  all  persons  to  credit  her  upon  the  faith 
of  this  property.  The  Judgment  of  this 
court  Is  that  the  Judgment  of  the  circuit 
court  be  afflrmed. 

McGowAN,  J.    I  concur. 


(33  S.  C.  60») 

Hestkr  v.  Rasin  Fertilizer  Co.  et  al. 

(Supreme  Court  of  South  Carolina.    Jan.  <t, 
1891.) 

SbRVICE  of  PkOCESS — POBKION  CORPORATIONS. 

Code  Civil  Proo.  S.  C.  i  155,  as  amended 
by  Act  8.  C.  1887,  (19  St  885,)  provides  that  serv- 
ice c«n  be  made  on  a  forei^  corporation  "only 
when  it  tias  property  within  this  state,  or  the 
cause  of  action  arose  therein,  or  where  such  service 
shall  be  made  in  this  state  personally  upon  the 
president  *  ♦  •  or  any  resident  af^ent  there- 
of. "  Held,  on  motion  to  set  aside  service  made 
upon  one  who  was  not  an  officer  or  director,  but 
vrtLO  was  alleged  to  be  a  resident  agent,  that 
whether  he  was  a  resident  agent  was  a  question 
of  fact  for  the  trial  court. 


Appeal  from  general  sessions  circuit 
court  of  Spartanburg  county;  Islab, 
Judge. 

J.  K.  Jeaalags  and  NieboUa  A  Moon, 
tor  appellant. 

McItbb,  J.  The  only  question  raised 
by  this  appeal  Is  whether  there  was  error 
on  the  part  of  his  honor.  Judge  Ieijlr,  in 
granting  a  motion  to  set  aside  the  serv- 
ices of  the  summons  so  far  as  it  relates  to 
the  Basin  Fertiliser  Company.  It  is  con- 
ceded that  the  company  is  a  foreign  cor- 
poration, and  the  mode  of  service  upon 
such  a  body  is  prescribed  by  section  155  of 
the  Code  of  Procedure,  as  amended  by 
the  act  of  1887,  (19  8t.  835.)  That  section, 
or  so  much  of  it  as  relates  to  this  mittter, 
irow  reads  as  follows:  "The  summons  , 
shall  be  served  by  delivering  a  copy  there- 
of as  follows:  (1)  If  the  suit  be  against  a 
corporation,  to  the  president  or  otber 
head  of  the  corporation,  secretary,  cash- 
ier, treasurer,  a  director  or  agent  thereof ; 
but  such  service  can  be  made  in  respect 
to  a  foreign  corporation  only  when  it 
has  property  within  this  state,  or  the 
cause  of  action  arose  therein,  or  where 
such  service  shall  be  made  in  this  state 
personally  upon  the  president,  cashier, 
treasurer,  attorney,  or  secretary,  or  any 
resident  agent  thereof. "  It  appeared  that 
the  service  was  made  by  delivering  a 
copy  of  the  summons  to  one  D.  U.  Roberts, 
in  the  city  of  Spartanburg,  and  the  only 
question  was  whether  Roberts  was  a  "res- 
ident agent "  of  the  company,  there  be- 
ing no  pretense  that  be  sustained  any 
other  relation  to  the  company;  nor  did  it 
appear  that  the  company  bad  any  prop- 
erty within  this  state,  or  that  the  cause 
of  action  had  arisen  therein.  The  motion 
was  heard  upon  affidavits,  both  pro  and 
COD,  as  to  the  question  of  fact, — whether 
Roberts  was  the  resident  agent  of  the 
company, — and  no  question  of  law,  so  far 
as  wo  can  discover,  was  either  raised  or 
decided.  Upon  this  question  of  fact  the  ' 
circuit  judge  seems  to  have  determined 
that  Roberts  was  not  the  resident  agent 
of  the  company,  nnd  therefore  granted  an 
order  setting  aside  the  service  of  the  sum- 
mons, and  plaintiff  appeals,  and  moves 
to  reverse  tlie  order  upon  th^  several 
grounds  set  out  In  the  record. 

All  of  these  grounds  except  the  last 
seem  to  raise  only  a  question  of  fact. — as 
to  whether  Roberts  was  the  resident 
agent  of  the  company ;  and  as  this  seems 
to  be  a  case  at  law,  we  do  not  see  by 
what  authority  we  can  undertake  to  re- 
view a  mere  matter  of  fact.  But  as  the 
nature  of  the  case  Is  not  fully  set  forth  in 
the  record,  we  have  examined  the  affida- 
vits upon  which  the  circuit  judge  acted, 
and  we  cannot  say  that  be  committed 
any  error  in  concluding  that  they  were 
not  Hufflcient  to  show  that  Roberts  was 
the  resident  agent  of  the  company. 

The  fourth  ground  is  in  these  words: 
"That  his  honor  erred  in  holding  that  the 
statute  required  that  the  service  of  the 
summons  should  be  made  upon  resident 
agent  In  order  to  bring  the  defendant 
company  into  court."  In  the  first  place, 
the  record  docs  not  show  that  the  circuit 
Judge  so  held,  and  as  there  was  no  argu- 
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iDentsabmltted  lb  sapport  of  this  trroond, 
we  are  somewhat  at  a  luss  to  conceive 
opun  what  it  is  based.  From  what  does 
appear,  we  infer  that,  in  the  absence  of 
any  evidence  that  Roberts  bore  any  of  the 
relations  to  the  company  mentioned  in 
the  statote  except  that  of  resident  agent, 
the  circuit  judge  confined  himself  to  that 
question,  and  having  concluded  that  the 
evidence  submitted  was  InsutBcient  to 
show  that  he  was  resident  agent,  be 
granted  the  order  appealed  from ;  and  in 
this  there  was  clearly  no  error.  The 
statute  having  expressly  provided  that 
the  service  on  a  foreign  corporation, 
which  the  defendant  company  was  con- 
ceded to  be,  cuald  be  made  by  deliver- 
ing a  copy  of  the  summons  to  the  presi- 
dent oif  agent  thereof "  only  when  it  haar 
property  within  this  state,  or  the  cause 
ofactionarose  therein,  or  where  such  serv- 
ice shall  be  made  in  this  state  personally 
upon  the  president  •  •  »  or  any  resi- 
dent agent  thereof,"  and  there  being  no 
evidence  that  the  defendant  company  had 
any  property  In  this  state,  or  that  the 
cause  of  action  arose  therein.  It  is  plain 
that  the  only  question  was  whether  Rob- 
erts, who  was  personally  served  In  this 
state,  was  the  resident  agent  of  the  com- 
pany. The  peculiar  phraseology  of  the 
statute  would  seem  to  warrant  the  con- 
clnelon  that  a  foreign  corporation,  which 
had  property  within  this  state,  or  when 
sned  upon  a  cause  of  action  arising  ther6- 
in,  may  be  served  by  delivering  a  copy  of 
the  summons  to  the  president,  or  other 
head  of  the  corporation,  or  any  agent 
thereof,  anywhere;  but  unless  the  foreign 
corporation  has  property  within  thisstate, 
or  the  cause  of  action  arises  therein, it  can 
only  be  served  by  delivering  within  this 
state  a  copy  of  the  summons  tn  the  presi- 
dent or  any  resident  agent  thereof.  The 
judgment  of  this  court  is  that  the  order 
appealed  from  be  affirmed. 

McGowAN,  J.,  concurs. 


<8S  S.  C.   B«2)  

State  v.  Schkpeb  et  ttl.^ 

ISupreme  Court  oj  South  CaroUna.    Jan.  & 

1891.) 

Vaiiuncs— CoNDmoNB  or  Bond  —  Asbionhbiits 

OF  BbSAOHBS— LlCENSB  TO  MiNB  PbOSPHATB. 

1.  Defendants  were  saed  on  a  bond  condi- 
tioned that  a  corporation  licensed  by  the  depart- 
ment of  aericuiture  to  mine  phosphate  rock  should 
make  faithful  monthly  returns  of  the  number  of 
tons  taken,  and  prompt  payments  of  "the  royalty 
provided  by  la*,  •  •  •  to-wit,  one  dollar  up- 
on each  and  evezy  ton,  to  be  estimated  only  on 
the  crude  rock,  and  not  upon  the  rock  after  It 
has  been  steamed  and  dried. "  This  part  of  the 
bond  was  correctly  set  forth  in  the  complaint  in 
tne  words  quoted,  but  the  copy  served  on  defend- 
ants omitted  the  words  "and  not."  The  statute 
provided  that  the  estimate  should  be  made  "only 
on  the  crude  rock. "  Held,  that  the  variance  was 
immaterial,  under  Code  B.  C.  |  190,  declaring 
that  no  variance  between  the  pleading  and  proof 
stiall  l>e  deemed  material  unlets  it  actually  mis- 
led the  adverse  party. 

2.  The  condition  of  the  bond  was  set  out  in  the 
third  paragraph  of  the  copy  of  the  complaint 
served  npon  defendants,  and  in  their  answer  they 
"admitted  as  true  the  allegations  made  in  the  first 

'Hchearini!  denied,  post,  816. 


tliree  paragraplis  of  the  complaint "  Held,  tha* 
tliis  dispensed  with  further  proof  of  the  bond,  not- 
withstanding the  variance  between  original  com- 
plaint and  the  copy  served. 

8.  The  oondiuon  of  the  Ixmd  required  monthly 
returns  of  the.  number  of  tons  of  rock  "dug, 
mined,  and  removed,  and  shipped,  or  otherwise 
sent  to  market"  The  complaint  assigned  as 
breaches  that  the  licensee  did  not  pay  the  royal^ 
on  the  rock  "dog,  mined,  and  removed  by  them 
as  aforesaid. "  fieid,  that  the  assignments  were 
sufficient  though  not  made  in  the  very  words  of 
the  condition. 

4.  An  assignment  of  breach  that  the  licensee 
did  not  make  true  returns  of  tlie  number  of  tons 
"dtig,  mined,  removed,  or  shipped,"  or  pay  the 
royalty  thereon,  was  gufflcient,  notwithstaoaing 
the  use  of  the  disjunctive  "or, "  instead  of  "and, " 
as  in  the  tiond. 

6.  A  copy  of  the  mles  and  regulations  of  tha 
department  of  sgricalture  was  attached  to  tiie  !!• 
cense  to  mine,  and  contained  a  provision  that, 
"in  all  oases  where  pliosphata  royalties  are  xuA 
promptly  paid  in  the  time  proviaed  by  law,  the 
license  shall  be  suspended,  "and  any  mining  dona 
thereafter  "shall  be  considered  and  treated  as 
illegal. "  Held,  that  the  failure  of  the  depart- 
ment to  suspend  the  license  until  long  after  the 
first  default  did  not  terminate  the  liability  of  the 
sureties  for  phospliate  mined  thereafter.  Mid  be- 
fore the  license  was  actually  suspoided. 

Appeal  from  common  pleas  circuit  court 
of  Beaufort  county ;  Hudson,  Judge. 

Action  by  the  state  against  W.  F.  Schep- 
er  and  John  F.  Hutching  on  a  bond  con- 
ditioned that  W.  T.  Seward  A  Co..  a  body 
corporate,  to  which  a  license  had  been  is- 
sued by  the  agricultaral  department  to 
work  phosphate  deposits  In  the  navlgqble 
waters  of  the  state,  should  perform  all  the 
requirements  of  the  rules  and  regain t Ions 
of  the  agricultural  department  in  reapect 
to  such  licenses.  The  license  was  as  fol- 
lows: "Tu  all  whom  these  presents  may 
concern,  greeting:  Whereas,  appllcatioa 
has  been  made  to  the  department  of  agri- 
cultore  by  W.  T.  Seward  ACo.,  a  citizen, 
body  corporate,  of  the  said  state,  for  a 
license  grantinga  general  right  to  dig  and 
mine  phosphate  rock  and  pbospha  tic  de- 
posits from  Broad,  Beaufort,  Johnson, 
and  Morgan  rivers,  Parrott  and  Battery 
creeks,  and  tributaries,  being  part  of  the 
navigable  streams  and  waters  of  the  state 
not  now  occupied  by  companies  having 
exclusive  rights  therein  in  accordance  with 
the  laws  of  said  state  in  such  case  made 
and  provided,  and  the  rules  and  regula- 
tions of  the  said  department  of  agricult- 
ure made  in  pursuance  thereof:  Now, 
Icnow  ye  that.  In  pursuance  of  the  said 
laws,  rules,  and  regulations,  the  snid  de- 
partment of  agriculture  do  hereby  license 
the  said  W.  T.  Seward  &  To.,  granting  un- 
to the  said  W.  T.  Seward  &  Co.  a  general 
right  to  dig  and  mine  phosphate  rock  and 
phosphatlc  deposits  in  the  following 
streams  and  waters  of  the  state,  not  now 
occupied  by  companies  having  exclusive 
rights  therein,  to-wit '  Broad,  Beaufort, 
Johnson,  and  Morgan  rivers,  Parrott  and 
Battery  creeks,  and  tributaries:  subject, 
nevertheless,  to  the  requirements,  terms, 
and  conditions  prescribeiid  and  imposed  by 
and  expressed  in  the  said  laws  of  the 
state,  and  the  rules  and  regulations  of  the 
department  of  agriculture  hereon  Indorsed, 
and  all  such  other  laws,  rules,  and  regula- 
tions as  have  been  and  shall  hereafter  be 
enacted,  made,  and  prescribed  in  rclatloo 
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thereto.  Tbia  license  Is  for  the  term  of 
one  year  from  date  thereof,  renewable  at 
the  pleasure  of  the  department  of  agri- 
culture. In  witness  whereof  the  said  de- 
partment of  agriculture  has  caused  the 
seal  of  said  department  to  be  annexed  to 
and  this  license  to  be  signed  by  A.  P.  But- 
ler, the  commissioner  of  agriculture,  at 
Columbia,  this  2d  day  of  May,  Anno  Dom- 
ini 1887.  A.  P.  Butler,  Commissioner  of 
Agriculture.  [Seal.]  Witness:  L.  A.  Ran- 
som. "  On  the  back  o!  the  license  were  in- 
dorsed the  following:  "Rules  and  regula- 
tions of  the  department  of  agriculture  for 
the  protection  and  management  of  the 
rights  and  interests  of  thestatein  the  phos- 
phate roclts  and  phospbatic  deposits  in 
the  navigable  streams  and  waters  of  the 
state.  Rule  1.  All  persons,  companies,  or 
firms  holding  phosphate  lleenseB  from  the 
board  of  agriculture  are  forbidden  from 
snbletting  the  same.  Rule  2,  No  persons, 
companies,  or  firms  shall  be  granted  or 
bold  general  rights  and  exclusive  rights 
at  the  same  time.  Rule  S.  The  board  ot 
agriculture  will  not  grant  license  to  any 
person,  company,  or  firm  nowengaged,  or 
intending  to  engage,  In  the  mining  of  land 
rock.  Rule  4.  All  persons,  companies,  or 
firms  who  shall  apply  for  phosphate  license 
shall  designate  tlie  stream  or  portion  of 
stream  or  streams  in  which  they  propose 
to  mine,  and  shall  not  change  their  loca- 
tion without  permission  from  the  commis- 
sioner of  agriculture.  Rule  6.  No  persons, 
companies,  or  Brms  holding  licenses  from 
the  board  of  agriculture  shall  be  allowed 
to  traflic  or  barter  In  phosphate  rock  oth- 
4ir  than  that  mined  by  themselves  while 
holding  such  license.  Rule  6.  In  all  cases 
where  phosphate  royalties  are  not  prompt- 
ly paid  in  the  time  prpscribed  by  law  the 
license  shall  be  suspended,  and  any  min- 
ing done  under  the  same  after  such  sus- 
pension shall  be  considered  and  treated 
as  illegal.  Rule  7.  Whenever  suspension 
occurs  under  the  foregoing  rule,  parties 
cannot  resume  their  operations  until  roy- 
alty has  been  paid,  and  the  same  certified 
to  the  commissioner,  and  his  permission 
obtained.  Rule  8.  Each  flat  engaged  in 
the  work  shall  be  conspicuously  marked 
with  the  name  of  the  person  or  company 
working  it,  and  be  nnmbered  in  regular 
and  continuing  sequence  with  the  other 
flats  of  the  person  or  company  licensed. 
Each  lighter anddredge  shall  be  likewise 
marked  and  numbered  in  a  ueparate  series 
of  its  class.  Rule  9.  Each  captain  of  a  flat, 
dredge,  or  lighter  shall  be  furnished  by  the 
personor  body  corporate  in  whoso  employ- 
ment he  is  with  a  certificate  of  said  em- 
ployment, giving  his  name  and  number  of 
theflats,  lighters,  and  dredges  under  his 
charge:  alsostating  the  particular  stream 
or  streams  in  which  he  or  they  have  been 
licensed  to  mine  tor  the  time  being.  This 
certificate,  which  the  captain  shall  have 
with  him  at  all  times  when  at  work,  must 
be  countersigned  by  the  commissioner  of 
agriculture  or  the  special  assistant.  Rule 
10.  Persons  and  bodies  corporate  licensed 
shall  report  monthly  to  the  special  assist- 
ant the  dredges,  flats,  and  lighters,  with 
the  captains  thereof,  and  the  location  In 
which  engaged,  that  they  have  at  work 
on  the  first  Wednesday  of  each  month, 


and  any  increase  or  decrease  of  the  num- 
ber before  the  next  monthly  report. " 

Elliott  <ft  Townaend  and  H'.  J.  Verdler, 
for  appellants.  Joseph  H.  JSarle,  Atty. 
Gen.,  for  the  State. 

MoOowAN.  J.  In  May,  1887,  the  depart- 
ment of  agriculture  of  the  state  granted 
to  W.  T.  Seward  &  Co.,  a  body  corporate, 
a  license  to  dig  and  mine  phosphate  rocks 
and  phosphatic  deposits  in  certain  navi- 
gable waters  of  the  state,  subject  to  the 
requirements,  terms,  and  conditions  pro- 
vided by  and  expressed  in  the  laws  of  the 
state  and  the  fiiies  of  the  department  ot 
agriculture.  Hee  the  license  and  the  rules 
in  the  case.  The  defendants,  with  Seward 
Sc  Co.,  the  licensees,  executed  a  Joint  and 
several  bond  to  the  state  in  the  penalty  of 
f5,000,  conditioned  "  that  if  the  said  W.  T. 
Seward  &  Co.  shall  make  true  and  faithful 
returns  to  the  comptroller  general  of  the 
numl>er  of  tons  of  phosphate  roclcs  and 
phosphatic  deposits  by  the  said  W.  T. 
Seward  &  Co.  dug,  mined,  and  removed, 
and  shipped,  or  otherwise  sent  to  market, 
at  the  end  ot  every  month,  and  shall  punct- 
ually pay  to  the  state  treasurerat  the  end 
of  every  q  uarter,  or  three  months,  the  royed- 
ty  provided  by  law  to  be  paid  thereon,  to- 
wit,  one  dollar  upon  each  and  every  ton,  to 
be  estimated  only  on  the  crude  rock,  and 
not  upon  rock  after  it  has  been  steamed  or 
dried, — the  first  quarter  to  commence  to 
run  on  the  1st  day  of  January  in  each 
year.— then  the  above  obligation  to  be 
void,  and  of  none  effect;  otherwise,  to  re- 
main In  full  force  and  virtue, "  etc.  It 
seems  that  the  said  Seward  &  Co.  went 
Immediately  to  mining,  and  made  "re- 
turns" of  the  number  ot  tops  mined  and 
removed,  by  what  conveyance,  and  the 
amount  due  the  state  in  money  therefor, 
for  the  months  of  September,  October,  No- 
vember, and  December  of  1887,  and  of  Jan- 
uary, Febrnary,  and  March  of  1888;  but 
as  it  appeared  from  the  records  of  the 
treasurer's  ofllce  that  Seward  &  Co.  were 
largely  in  arrears  of  dues  to  tlie  state,  viz., 
f  7,7B4.36,  the  department  of  agriculture  re- 
voked their  license  to  mine,  about  the  mid- 
dle of  April,  1888,  and  soon  thereafter 
brought  this  action  on  the  bond  in  the 
name  and  fur  the  benefit  ot  the  state.  The 
bond  itself  was  not  before  the  court,  but 
the  third  paragraph  of  thecomplnlntset 
out  the  condition  in  the  terms  above  set 
forth,  and  then  proceeded,  in  a  number  of 
paragraphs,  to  assign  breaches  of  the 
bond,  as  follows:  "Par.  4.  That  the  said 
W.  T.  Seward  &  Co.,  under  and  by  virtue 
of  said  license,  dug,  mined,  and  removed 
large  quantities  ot  phosphate  rocks  and 
phosphatic  deposits  from  the  navigable 
streams  and  waters  ot  the  state.  Par.  5. 
That  the  condition  of  said  bond  has  been 
broken ;  that  the  said  W.  T.  Seward  &  Co. 
did  not  make  true  and  lawful  returns  to 
the  comptroller  general  of  the  number  of 
tons  ot  phosphate  rocks  and  phosphatic 
deposits  by  them  dug,  mined,  removed,  or 
shipped,  or  otherwise  sent  to  market,  at 
the  end  of  each  month,  and  that  they  did 
not  pay  to  the  state  treasurer  at  the  end 
ot  every  quarter,  or  three  months,  the  roy- 
alty provided  by  law  to  be  paid  thereon." 
Paragraphs  6,  7,  8,  9, 10, 11,  and  12  assign 
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brearhCB  for  the  different  months  named. 
In  the  words  followinK:  "That  W.T.Sew- 
ard &  Co.  did  not  pay  the  royalty  pro- 
vided by  law  to  be  paid  by  them  on  phos- 
phate rockH  and  phoaphatic  deposits  dug, 
lulued,  and  removed  by  them,  as  required 
by  said  bond,"  etc.  Paragraph  13  sb- 
8igne<l  as  a  breach  "that  the  said  W. 
T.  Seward  &  Co.  failed  and  neglected  to 
make  returns  to  the  comptroller  general 
of  the  number  of  tuns  of  phosphate  rocks 
and  phusphatic  deposits  dug,  mined,  or 
reniovc<l  by  tham  during  the  months  of 
April  and  May,  1888;  and  that  the  said 
W.  T.  Seward  &  Co.  did  not  pay  to  the 
state  treaHurcr  at  the  end  of  the  current 
quarter  the  royalty  provided  by  law  to 
be  pahl,"etc.;  "and  tb»t  the  said  W.  T. 
Sewnrd  &  Co.  are  now  indebted  unto  the 
said  pliilntirt  in  the  sum  oi  f  2,986.53  on  ac- 
count of  royally  due  by  them  for  said 
months  on  phosphate  rocks, "  etc.,  "dug, 
mined,  and  removed  by  them,  and  for 
which  they  have  made  no  returns  as  afore- 
said. "  etc.  "  Par.  14.  That  the  defendants 
are  indebted  to  the  plaintiff  upon  the  said 
bond,  by  reason  of  the  breaches  of  the  con- 
dition thereof,  as  hereinbefore  assigned.  In 
the  sum  of  $o,0(M):  that  payment  has  been 
demanded  of  tbe  defendants,  but  they 
hare  refused  to  pay  tbe  same,"  etc.  At 
the  Septeuib»'r  term  of  the  court,  1888,  the 
rompliiiiit  having  been  read,  the  defend- 
ants, without  riiaklhg  any  particular  ob- 
jections to  the  pleadings,  moved  to  dls- 
miKs  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufflcient  to  constitute 
a  cauw>  of  action.  Judge  Norton  over- 
ruled the  motion,  but  gave  the  defendants 
20  days  to  answer.  They  availed  them- 
selves of  this  privilege,  and  answered  as 
follows:  "(1)  That  they  admit  OS  true  the 
allegations  made  in  the  first  three  para- 
graphs of  the  complaint.  (2)  That  they 
have  no  knowle<lge  or  Information  sutti- 
clent  to  form  a  belief  as  to  the  truth  of  the 
allegations  made  In  the  fifth,  sixth,  sev- 
enth, eighth,  tbe  ninth,  tenth,  eleventh, 
twelfth,  and  thirteenth  paragraphs  of  said 
complaint. "  etc.  "(3)  That  they  have  no 
knowledge  or  information  sufiiclent  to 
form  a  belief  as  to  the  truth  of  the  allega- 
tion made  in  the  fourteenth  paragraph  of 
the  complaint,  that  these  defendants  are 
indebteil  to  the  plaintiffs  upon  their  bond 
by  reason  of  the  breaches  of  the  conditions 
thereof  assigned  In  the  said  complaint. 
and  therefore  they  deny  said  allegations, 
but  admit  the  other  allegation  of  said 
paragraph  of  demand  and  refusal  of  pay- 
ment,"  etc. 

Upon  these  pleadings  the  case  came  on 
again  for  trial  before  Judge  Hudson  and  a 
Jury.  After  the  trial  commenced.  Mr.  Ver- 
dier,  for  the  defendants,  called  attention 
of  the  court  to  the  fact  that  there  were 
some  discrepancies  between  the  complaint 
filed  and  the  copy  served  upon  the  defend- 
ants, the  alleged  copy  not  being  in  all  re- 
spects a  perfect  copy.  '"The  Court.  The 
bond  must  speak  for  Itself.  If  there  should 
be  any  little  error  In  the  recital  of  the 
bond,  I  don't  think  It  wonld  be  fatal. " 
Mr.  Verdler  called  attention  to  the  fifth 
paragraph,  fourth  and  lifth  line  from  the 
bottom,  where  the  attorney  general  read 
"and,"  where  the  alleged  copy  has   tbe 


word  "or;"  and  therefore  he  objected  to 
the  reading  of  the  complaint.  (Overruled, 
and  exception  taken.)  The  attorney  gen- 
eral then  offered  the  evidence  for  the  state, 
consisting,  first,  of  the  sworn  retoms  of 
Seward  &  Co.  for  seven  months.  Speci- 
men retnrna,  September,  1887 : 

"State  of  South  Carolina.  Return  of 
phosphate  rock  mined  or  removed  front 
the  beds  of  navigable  streams  within  tbe 
Jurisdiction  of  the  state  of  South  Carolina 
during  the  month  of  September,  1887,  by  W. 
T.  Seward  &Co.: 
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"  I  certify  that  the  above  return  is  true. 
W.  T.  Seward." 

"  Personally  appeared  before  me  on  this 
—day  of  October,  1887,  W.  T.  Seward,  who 
on  his  oath  says  that  tbe  facts  stated  la 
the  foregoing  return  are  true.  Chab.  A. 
Lenqnick,  Notary  Public.    [Seal.]" 

Mr.  Verdler,  for  the  defendants,  objected 
to  the  competency  of  this  testimony,  but 
the  judge  ruled  that  tbe  written  acknowl- 
edgments of  the  principal  were  binding 
upon  tbe  sureties.  Mr.  E.  L.  Roche,  an 
ofiicer  of  the  department  of  agriculture, 
was  sworn,  who  testified  that  Seward  & 
Co.  made  no  returns  for  the  months  of 
April  and  May,188S,and  that  at  that  time 
they  had  on  hand  of  phosphate  rocks 
mined  under  the  license,  and  afterwanls 
disposed  of,  at  least  2,000  tons,  worth  f  2,- 
000  or  more,   "estimated."  as    was   the 
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nsaal  practice  according  to  law,  "only  on 
the  crude  rock ; "  the  difference  being  6  per 
cent,  between  that  and  dried  rock.  (Mr. 
Verdler  objects  to  this  testimony  as  Ir- 
relevant.) The  defendants  odered  no  tes- 
timony, except  tormal  proof  of  the  license, 
but  moved  for  a  nonsuit  "on  the  ground 
thut  the  state  bad  not  made  out  its  case. 
There  is  no  allegation  that  we  have 
'shipped'  one  ton  of  rock  They  must 
prove  that  we  have  'mined,'  dng,  and 
shipped,  or  sent  to  market,  the  rock.  The 
royalty  is  only  payable  when  the  rock  has 
been  dng,  mined,  and  shipped, "etc.  The 
)ndt;e  rt>fuHed  the  motion,  and  sent  the 
case  to  the  jury,  which  found  a  verdict  for 
the  state  for  f5,U0U,  the  penalty  of  the 
bond.  The  defendants  appealed,  filing  15 
exceptions;  which  being  long, and  printed 
in  "  the  record, "  need  not  be  set  out  here. 
There  in  no  appeal  from  Judge  Norton's 
order  refusing  to  dismiss  the  complaint  at 
a  previous  term  of  the. court.  The  defend- 
ants did  not  plead  performance,  or  offer 
any  evidence ;  so  that  the  principal  ques- 
tion In  the  case  is  whether  there  was  error 
in  refuHing  the  nonsuit  on  account  of  the 
all^^d  discrepancies  between  the  com- 
plaint filed  and  the  copy  served  on  the 
defendants,  which  discrepancies  were  first 
brought  to  the  attention  of  the  court  dur- 
ing the  progress  of  the  trial.  The  matter 
is  certainly  out  of  the  usual  course,  and 
for  the  sake  of  clearness  we  think  the  ex- 
ceptions may  be  condensed  substantially 
into  the  following  propoHltions,  which 
we  will  now  proceeed  to  consider: 

"First.  That  the  judge  erred  in  holding 
that  no  proof  of  the  bond  was  necessary, 
as  it  was  dispensed  with  by  the  admis- 
sions of  the  answer,  although  it  was 
shown  that  the  bond  set  forth  in  the  com- 
plaint was,  in  its  condition,  materially 
different  from  that  stated  in  the  copy 
served  on  the  defendants."  It  does  not 
appear  that  the  copy  of  the  complaint 
showing  the  allege<l  discrepancies  was 
offered  In  evidence;  but,  assuming  that  it 
was  before  the  court,  the  third  paragraph 
of  the  complaint  set  out  the  condition  of 
the  bond  as  stated  above,  and  the  first 
paragraph  of  the  answer  "admitted  as 
true  the  allegations  made  In  the  first  three 
paragraphs  of  the  complaint."  Why  was 
that  not  an  admission  of  the  condition  of 
the  bond  which  dispensed  with  further 
proof  of  it?  The  defendants  had  seen  the 
original  complaint  when,  at  a  previous 
term  of  the  court,  the  motion  was  made 
before  Judge  Norton  to  dismiss  it;  and.  if 
they  Intended  to  object  to  any  alleged  dis- 
crepancies in  the  copy,  then  was  the 
proper  time  to  have  done  so,  when  neces- 
sary correction  could  have  been  made; 
but  that  was  not  done.  The  defendants 
did  not  disclose  the  discrepancy,  but  after- 
wards answered  to  the  merits,  which,  as 
it  seems  to  me,  was  a  waiver  of  the  objec- 
tion. See  Waldrop  v.  Leonard,  22  S.  C. 
121.  But  if  the  defendants  had  the  right 
to  stand  upon  the  precise  pliraHcology  of 
the  copy  served,  notwithstanding  their 
knowledge  of  theterjus  of  the  bond  as  con- 
tained in  the  complaint  filed,  we  do  not 
think  that  the  condithm  of  the  bond  stat- 
ed In  the  copy  was,  in  meaning  and  effect, 
"materiaiiy  different"  from  that   in  the 


complaint  filed.  The  discrepancy  com 
plained  of  was  manifestly  a  clericaJ  error 
of  the  copyist,  being  the  omission  of  the 
words,  "and  not, "in  the  fifth  line  from 
the  bottom  of  the  third  paragraph  of  the 
copy.  In  the  complaint  the  sentence 
reads,  "one  dollar  upon  each  and  every 
ton,  to  be  estimated  only  on  the  crude 
rock,  and  not  upon  rock  after  it  has  been 
steamed  or  dried;"  while  the  copy  reads, 
"  one  dollar  opon  each  and  every  ton  to 
be  estimated  only  on  the  crude  rock,  [and 
not]  after  it  has  been  steamed  or  dried." 
It  is  manifest  that  the  purpose  was  to  ex- 
press the  Idea  that  the  estimate  w^as  to  be 
only  on  the  crude  rock,  known  to  be 
the  express  requirement  of  the  law.  The 
first  part  of  the  sentence  expressed  it 
affirmatively,  and  the  second  part  was 
merely  Intended  to  express  the  same  thing 
negatively.  The  omission  of  the  words, 
"and  not,"  may  make  the  whole  para- 
graph somewhat  confused  and  less  clear; 
but  there  can  be  no  doubt  as  to  the  mean- 
ing, with  or  without  the  omitted  words. 
In  both  readings  the  positive  declaration 
is  made  that  the  "estimate"  «hould  be 
"only  on  the  crnde  rock,"  and  In  either 
case  that  net^essarily controls  themeaning. 
It  will  be  observed  that  the  word  Is  "esti- 
mate, "  which,  according  to  the  established 
rule  of  6  per  cent,  difference, could  be  made 
as  well  after  as  before  the  rock  was  dried. 
Besides,  both  the  original  and  copy  com- 
plaint, in  setting  out  the  condition  of  the 
bond,  correspond  in  the  statement  that 
the  said  W.  T.  Seward  &  Co.  "sliiiU  puni-t- 
nally  pay  the  state  treasurer  at  the  end  of 
each  quarter  the  royalty  provided  by  law 
to  t>e  paid  thereou, "  which  provides  ex- 
pressly that  the  "estimate  shall  be  made 
only  on  the  crude  rock. "  The  objection  is 
obviously  technical.  The  defendants  must 
be  taken  to  know  the  law.  They  had 
knowledgeof  the  terms  of  the  bond, and  It 
is  not  claimed  that  they  were  Uilsled  by 
the  omission  of  the  two  words  in  the  cot>y 
of  the  condition.  Section  190  of  the  Code 
declares  that  "no  variance  between  the 
allegation  in  a  pleading  and  the  proof 
shall  be  deemed  material  unless  it  have 
actually  misled  the  adverse  party  to  his 
prejudice  In  maintaining  his  action  or  de- 
tense  upon  the  merits.  Whenever  it  shall 
be  alleged  that  a  party  has  been  so  mis- 
led, that  part  shall  be  proved  to  the  satis- 
faction'of  the  court,"  etc.  In  Ah  reus  v. 
Bank,S  S.  C.  401,  it  is  held  tliat.  "under 
the  Code,  nonsuit  cannot  be  granted  for  a 
variance  between  the  allegations  and  the 
proofs.  The  only  remedy  Is  by  amend- 
ment upon  such  terms  as  shall  be  just,  as 
provldeid  In  section  192,  (190;)  and,  to  en- 
title himself  to  the  remedy,  the  party  prej- 
udiced by  the  variance  must  satisfy  the 
court  immediately,  by  affidavit,  that  he 
has  been  misled,  and  in  what  respect  he 
has  been  misled,"  etc.  In  4  Walt,  Pr.  6-50, 
It  is  said:  "The  policy  of  the  legislature, 
and  the  teddency  of  the  decisions  of  the 
courts,  are  In  favor  of  simplifying  the 
practice  in  legal  proceedings  as  much  as 
possible,  and  of  disregarding  technicali- 
ties and  matters  of  form;  and  especially 
so,  when  It  becomes  necessary  for  the  fur- 
therance of  justice  to  disregard  mere  tech- 
nical errors.    •    •    •    An  amendment  may 
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t>e  made  by  Inserting  in  the  copy  of  the 
■uDimonB  tiled  the  names  of  defendants 
actually  iierred  with  the  aummons,  or 
who  have  appeared  in  the  action.  An 
omiRslun  to  iferve  a  copy  of  the  com- 
plaint with  the  Buromons,  or  to  state 
in  the  mimmuns  where  such  complaint 
Is  or  wlli  be  filed,  will  not  render  the  JadK- 
ment  rold.  Such  an  omission  is  a  mere 
Irregularity,  which  ought  tcTbe  taken  ad- 
Tantage  of  by  motion;  for  the  court  will 
have  acquired  JurlHdictlon  by  the  service 
of  thesuninions,  and  may  grant  an  anieud> 
ment  as  to  form, "  etc.  We  cannot  d<uibt 
that  the  onilHNinn  In  the  copy  of  the  cum- 
plalntof  the  words,  "and  not,  "wasa  mere 
clerical  error,  not  material  In  substance, 
and  therefore  only  an  irregularity,  which 
the  Judge  was  right  in  overruling  as  a 
ground  for  nonsuit  at  the  trial. 

"Hecoiid.  Thut  It  was  error  to  admit  In 
evidence  the  returns  of  Steward  &  Co., 
and  the  testimony  of  Mr.  Ruche,  the  otfl- 
cer  representing  the  state,  tor  the  reason 
that  the  usHlgunients  of  alleged  breuches 
were  defective,  not  being  in  the  very 
words  of  the  condition  ol  the  bond,  and 
therefore  the  evidence  was  Irrelevant." 
There  Is  here  no  allegation  of  dincrepancy 
between  the  complaint  tiled  and  the  copy 
served,  but  t\ie  objecthm,  as  we  under- 
stand It,  Is  that  the  testimony  was  inad- 
missible for  the  reason  that  the  assign- 
ment of  breaches  was  defective  In  not  de- 
nying all  the  retiuirenients  of  the  condi- 
tion,—"dug.  mined,  and  removed,  and 
shipped;"  and  therefore  the  evidence  un- 
der the  said  HKHignnients  was  not  admissi- 
ble beriiuHe  "irrelevanf."  The  question  of 
therelevBiicy  of  testimony  Is  necessarily  left 
very  much  to  the  Judgment  ol  the  trial 
Judge.  Kut  w^ere  the  assignments  of 
breaches  lathis  complaint  defectlveund  In- 
suftictent?  TheterniHuf  theconditlon  were, 
"dug,  mined. remove«l, and  HhlpiH'd, or  oth- 
erwise sent  to  market."  The  parugraphs 
of  theconiplalntrrom6to12,incluHlve,state 
breaches  substantially  as  follows,  vis.: 
-That  the  said  VV.  T.  Seward  &  Co.  did 
not  pay  to  the  said  treasurer  the  royalty 
provided  by  law  to  be  paid  by  them  on 
phosphate  rocks, "etc..  "dug,  mined,  and 
removed  by  them  as  aforesaid,"  etc.  The 
words  "and  shipped  "are  omitted  In  assign- 
Ingthe  breach. but  we  Incline  to  think  that 
tlie  asHignment  was  suttlcient.  It  was  only 
necessary  to  negative  clearly  the  very 
thing  covenanted  to  be  performed ;  and 
whether  that  was  done  was  a  matter  of 
intention,  to  be  determined  by  construc- 
tion. The  assignment  positively  denied 
that  Seward  &  Co.  had  paid  the  royalty 
on  phosphates  "dug,  mined,  and  re- 
moved." Why  was  that  not  a  breach 
well  assigned?  The  word  "removed"  is 
quite  as  comprehensive  as  that  of 
"shipped."  which  gives  no  new  force  to 
the  sentence,  but  seems  to  havebeen  added 
as  asortof  legal  tautology,  only  "to  make 
assurance  doubly  sure. "  We  do  not  under- 
stand that,  according  to  the  conditions  of 
this  t>oud,  there  could  be  no  breach  until 
the  phosphates  were  not  only  "dug, 
mined,  and  removed, "but  also  "shipped," 
in  the  sense  of  being  actually  placed  on 
board  of  a  vessel.  If  this  were  the  proper 
construction  of  the  bund,  then  the  state 


conid  never  recover  anything  from  tbess 
parties,  for  the  reason  that  the  very  "re- 
turns" of  Seward  &  Co.  state  that  they 
"removed"  their  phosphates  by  railroad; 
and  it  could  not  be  averre«t  that  they 
had  "shipped  "  them,  unless  in  the  sense  at 
business  men  when,  in  practical  life,  they 
say  "shipped  by  rail,"  or  "shipped  by  ex- 
press, "  etc. 

But,  if  we  pass  over  all  the  paragraphs 
Indicatecl  (from  tt  to  12)  without  making 
any  ruling  on  the  point  niaile  as  to  them, 
we  think  there  can  be  no  iloubt  as  to  the 
siittiriency  of  the  assignment  of  brenchea 
In  the  tifth  paragraph  of  the  ooui plaint, 
which  is  almost  In  the  Iflentlcal  words  of 
the  bond,  as  follows,  vie. :  "Alleges  that 
the  Condi  tlun  of  said  bond  has  lieen 
broken;-  that  the  said  W.T.  Heward  &  Co. 
did  nut  make  true  and  faithful  returns  to 
the  comptroller  general  of  the  number  of 
tons  of  phos|>hate  rocks  and- phosplia tic 
deposits  by  them  dug.  mined,  removed, 
or  shipiied,  or  otherwise  sent  to  nmrket, 
at  the  end  of  each  month;  and  that  they 
did  not  pa.v  to  the  state  treasurer,  at  tlie 
end  of  each  quarter,  tlie  myalty  provided 
by  law  to  be  paid  therKun,"  etc.  Is  this 
not  a  good  assignment  of  breaches?  What 
does  "thereon"  refer  to?  Certainly,  the 
phosphates  by  them  "dug,  minetl,  re- 
moved, or  shipped,  or  otherwise  sent  to 
market. "  These  are  the  words  verliHtlia 
of  the  bond,  except  tiiat,  between  the 
words  "removed"  and  "sliip|»ed,"  the 
word  "or,"  Instead  of  "and,"  Is  u^ed. 
The  defendants  say  that,  considering  the 
connection,  tlie  word  "and"  ma<le  It  nec- 
essary In  every  case  to  allege  and  prove 
that  the  phosphates  were  not  only  dug, 
mined,  and  removed,  but  also  "shlpisMl." 
We  have  Just  seen  that  It  Is  at  least  doubt- 
ful whether  this  could  have  been  the  Inten- 
tion, if  the'word  "shipped"  Is  to  be  taken 
in  Its  literal  sense.  It  is  true  that  "and" 
Is  a  copulative  conjunction,  and  "or"  la 
disjunctive:  but.  If  the  wonl  "or"  which 
Immediately  precedes  the  word  "shipped" 
disconnect  it  from  the  preceding  sentence, 
the  "or"  which  Immediately  succeeds  that 
word  must,  by  the  same  rule,  disconnect 
it  fnmi  the  sentence  which  follows,  "or 
otherwise  sent  to  market."  We  think 
the  flfth  paragraph  of  the  complaint  as- 
signs a  good  breach  for  not  paying  for 
phosphates  "dug,  mined,  removed,  or 
shipped,  or  otherwise  sent  to  market," — 
thut  Is  to  say,  sent  to  market  by  rail, 
wagon, lighter, "or  otherwise," — and  that 
there  was  no  error  in  refusing  to  exclude 
the  evidence  on  the  gruund  that  It  was 
"Irrelevant."  There  being  perttnent  and 
relevant  testimony  to  go  to  the  jury,  it 
was  not  a  case  for  nonsuit.  "  When  the 
declarations  or  admissions  of  the  princi- 
pal are  made  In  the  course  of  the  perform- 
ance of  the  business  for  which  the  surety 
Is  bound,  BO  as  to  become  part  of  the  ras 
gestm,  they  are  evidence  agalust  the 
surety."  Brandt,  Sur.  p.  658,  and  author- 
ities. 

"  Third.  That  his  honor  erred  in  charg- 
ing the  jury  that  the  terms  on  the  back 
of  the  license  did  not  confine  the  liability 
of  the  defendants  as  sureties  to  a  single 
quarter,  but  were  liable  to  the  state  for 
the  amount  due  by  their  principal,  pro- 
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vidcd  that  amoDDt  did  not ezeeed  the  pen- 
alty of  the  bund;  while  it  ia  submitted 
that  the  rules  of  the  department  of  aj^- 
calture  fumied  part  of  the  contract  be- 
tween the  Htate  and  defendants,  and  limit 
their  Uabillty  to  the  flrat  quarter  in  ar- 
rear. "  This  objectiun  relates  only  to  the 
amoant  recoverable:  in  effect,  admlttinx 
the  liability  of  the  sureties  for  the  flrst 
qnarter  In  arrear.  The  Judge  charged 
"that  the  liability  on  the  bond  is  to  the 
extent  of  the  royalty  due,  but  not  beyond 
the  penalty  of  tht>bond,f5.000.  Therefore, 
if  the  undisputed  testimony  shows  that 
there  Is  as  much  as  fS.UUOdue.  you  will  find 
to  that  amount,"  Was  this  error?  A 
copy  of  the  rules  and  regulations  of  the  de- 
partment of  anriculture  was  attached  to 
the  license  to  mine,  one  of  which  was  as 
follows:  "That  in  all  cases  where  phos- 
phate royalties  [ere]  not  promptly  paid 
in  the  time  provided  by  law  the  license 
shall  be  saspen>ied,  and  any  mining  done 
under  the  same  aftersuch  suKpenslon  shall 
be  considered  and  ti-eated  as  illegal, "  etc. 
The  bond  had  no  attachment,  and  speaks 
for  itself:  but,  as  it  required  the  royalty 
to  be  paid  quarterly,  the  defendants  claim 
that  upon  the  HrHt  default  the  license 
sboald  hare  been  suspended,  and  that, 
as  sureties,  they  are  not  liable  for  any 
default  of  their  principal  after  that  time. 
The  aforesaid  rule«  and  regulations  were 
attached  to  the  licenue  manifestly  as  In- 
formation to  Seward  &  Co.  that  in  the 
case  Indicated  the  department  retained 
the  power  to  revoke  the  license,  and  there- 
by prevent  any  further  mining  under  it. 
But  we  fail  to  see  that  the  department, 
acting  for  the  state,  assumed  any  obliga- 
tion to  suspend  a  lirense  on  the  very  day 
defaait  of  payment  inay  be  made,  or  at 
any  particular  day.  We  think  the  right  to 
saspend  the  license  was  retained  by  the 
department  for  the  purpose.of  enforcing 
payment,  and  thereby  protecting  and  se- 
curing the  rights  of  the  state;  that  the 
regulation  was  not  mandatory,  but 
merely  directory.  •  "Affirmative  words 
make  a  statute  directory,  and  negative  or 
exclusive  words  make  it  Imperative." 
Attorney  General  v.  Baker,  9  Rich.  Eq.  521. 
Until  the  license  was  suspended,  Beward 
&  Co.  had.  the  right  to  continue  mining. 
The  right  to  suspe'id  constituted  no  part 
of  the  contract  with  either  the  principal 
or  his  sureties  on  the  bond.  As  a  mat- 
ter of  fart,  the  license  was  not  suspended 
until  about  April  10, 1888,  and  there  is  no 
evidence  that  Seward  &  Co.  mined  any 
phosphates  after  that  time.  "  If  a  statute 
la  directory  as  to  the  principal  affected  by 
it.  it  is  equally  so  as  to  his  sureties  and 
those  incidentally  affected."  End.  Interp. 
St.  §  431,  and  note,  and  Looney  .  v. 
Hughes.  30  Barb.  605.  It  is  well  settled 
that  mere  Indulgence  will  not  discharge  a 
Borety.  In  order  to  have  that  effect,  there 
must  be  an  agreement  for  Indulgence  be- 
tween the  creditor  and  principal  debtor, 
obligatory  on  the  creditor  for  a  certain 
and  definite  period.  Witte  v.  Wolfe,  16  S. 
C.  276,  and  authorities.  We  agree  with 
the  circuit  Judge  that,  within  the  penalty 
uf  the  bond,  "the  sureties  are  liable  for  all 
the  shortcomings  and  defalcations  of  the 
principals. "    The  Judgment  of  this  court 


Is  that  the  Judgment  ot  the  drcolt  coort 
be  ailinned. 

MclTBB,  J.,  conenrs. 


a07  N.  C.  835) 

State  t.  Howbix. 

(SufMWM  C'iourt  KiJ  North  CaroUna.    Dea  88, 
1890.) 

GBDOHAI,  TaSSrASB— LAKDIiOBD  AMD  TSKAST— 
EZCKPTIO.VS. 

1.  A  tenant  cannot  defeat  the  possession  of  hla 
landlord  by  merely  going  out  of  the  house,  taldng 
a  lease  from  another,  woo  claims  title  thereto, 
and  going  back  professedly  under  the  new  lease. 

8.  One  who  forcibly  enters  a  house  legally  in 
tbe  possession  of  anotfier  acts  nnlawfully,  even 
tboogfa  he  have  a  better  title  thereto:  and  if  ia 
so  doing  ha  break  and  deface  tbe  door,  be  is  pun- 
ishable under  Code  N.  C.  i  lOUa,  making  it  a  mis- 
demeanor to  unlawfully  and  willfully  "deface, 
damage,  or  injure  any  no'tse,"  elo. 

8.  A  general  exception  to  "the  oliarge  as 
given"  is  Insufficient  to  raise  any  point. 

Appeal  from  8ap?rlor  court.  Montgom 
ery  county ;  Bynum.  .fudge. 
Tbe  Attorney  Oeaenl,  for  the  State. 

Mebbimon,  C.J.  The  tenant  of  the  pros- 
ecutor in  possession  of  the  bouse  could 
not,  by  simply  going  out  of  tbe  same  and 
purporting  to  take  a  lease  thereof  from 
tbe  defendant,  and  going  back  into  the 
house  professedly  dnder  surtf  lease,  thus 
rid  himself  of  the  relation  as  tenant  to  the 
prosecutor,  and  put  tbe  latter  out  ot  pos- 
session, and  give  the  defendant  the  pos- 
session, to  the  prejudice  of  tbe  landlord 
the  prosecutor.  Ue  could  put  an  end  to 
his  relation  and  possession  as  tenant  ordi- 
narily, and  in  this  and  like  cast^  only,  by  a' 
surrenderof  tbe  possession  to  the  landlord 
himself.  Springs  v.  Schenck,  99  N.  C.  661 
6  8.  E.  Rep.  405,  and  cases  there  cited 
Hence  the  defendant  got  no  beuetit  or  ad- 
vantage by  the  supposed  lease  he  under- 
took to  make  to  the  tenant  of  the  prose- 
cutor.   It  was  a  mere  fruitless  shift. 

The  possession  of  tbe  house  was  in  tha 
prosecutor  at  the  time  the  defendant  took 
possession,  as  alleged,  and  defaced  and  in- 
jured the  same.  Ue  was  not  there  in  per- 
son, but  he  had  been  lately  theretofore ; 
had  stored  fodder  and  other  things  in 
it,  and  had  closed  and  fastened  it  by  suit- 
able fastenings.  Tbe  defendant  took  pos- 
session of  it  without  his  permission,  and 
against  his  will.  Tbe  evidence  tended  to 
prove  that  he  broke  the  door  open,  defac- 
ing parts  of  it  to  some  extent.  If  it  be 
granted  that  the  defendant  had  the  better 
title  to  the  house,  be  had  no  right  to  take 
violent,  injurious  possession  of  it  while  tbe 
prosecutor  was  so  in  possession  thereof, 
tils  action  was  unlawful,  and  If  done  will- 
fully was  a  violation  of  the  statute.  ((7ode,  § 
1062,)  which  makes  It  a  misdemeanor  to 
unlawfully  and  willfully  "deface,  damage, 
or  Injure  any"  bouse,  etc.;  so  that,  al- 
though the  defendant  may  have  believed 
in  good  fnitb  that  be  had  the  right  to  en- 
ter and  take  possession  of  tbe  house,  but 
did  so  unlawfully  and  willfully,  be  would  be 
guilty.  A  party,  no  doubt,  may  ordina- 
rily destroy,  deface,  or  injure  hisown  prop- 
erty when  it  Is  in  bis  possession  and  un- 
der his  complete  control,  when  he  may 
make  such  disposition  of  it  as  he  may  see 
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fft;  bat  It  Is  otherwiBe  when  It  la  In  the 
poBHesHion  of  and  claimed  by  othere.  The 
pui-puHe  of  the  statute  Is  to  prevent  the 
nnlawfal  and  willful  injury  to  booses  and 
other  property  apecifled  in  It,  no  matter 
to  whom  the  same  may  belong.  A  party 
commits  no  trespabS,  does  not  unlawfully 
destroy,  deface,  or.  injure  his  own  prop- 
erty, ordinarily,  when  he  has  the  same  In 
his  poHRension  and  complete  control,  and 
the  statute  does  not  apply  to  such  case; 
but  it  does  apply  when  the  Injury  involves 
a  trespass  and  is  willful.  It  is  willful  when 
the  party  does  the  Injury  charged  deliber- 
ately, of  purpose,  and  without  regard  to 
whether  it  is  done  rightfully  or  wrongful- 
ly. The  manner,  the  occasion,  the  circum- 
stances attending  the  doing  of  the  injury, 
make  evidence  going  to  prove  that  the 
Intent  was  willful  or  otherwise.  State  v. 
Hovis,  76  N.  C.  117;  State  v.  Watson,  88  N. 
C.  62H;  State  v.  Piper,  89  N.  C.  551 ;  State 
V.  Marsh.  91  N.  C.  632;  State  v.  Whlteuer, 
93  N.  C.  680;  Mosseller  v.  Deaver,  106  N.  C. 
494. 11  8.  E.  Rep.  529.  The  defendant  was 
not  entitled  to  have  the  special  instruc- 
tion asked  for  given  to  the  jury.  The  gen- 
eral exception  to  the  "charge  as  given" 
was  no  exception.  There  is  no  error. 
Judgment  affirmed. 

(107  N.  C.  «»)  

Bbown  et  al.  t.  Rickard. 

{Supreme  Court  <if  North  CaroUna.    Deo.  23, 
1890.) 

PUBUO  LaKOS— EXCBPTION    IN  GBAKT— VALfDrrT. 

1.  Whore  in  a  grant  from  the  state  the  land 
is  described  by  metes  and  bounds,  and  as  "con- 
taining In  the  wbole  85,2ii0  acres,  5,0U0  acres  of 
which,  being  previously  entered  by  citizens,  is 
hereby  reserved, "  the  reservation  Is  valid,  it  ap- 
pearing that  the  excepted  tract  liad  been  previ- 
ously entered  and  surveyed. 

3.  A  conveyance  of  the  larger  tract  by  the 
owner  of  Ixith,  which  descri  bes  the  land  conveyed 
as  all  that  "contained  within  the  boundary  of  the 
30,080  tract  granted  by  the  state, "  referring  par- 
ticularly to  ute  original  grant  for  a  complete  de- 
scription, does  not  pass  the  smaller  tract,  which 
by  the  terms  of  the  original  grant  is  expressly 
excluded  from  its  internal  boundary. 

Appeal  from  superior  court,  Burke  coun- 
ty; J.  H.  Merrimo.v,  Judge. 

The  material  facts  agreed  upon  and  sub- 
mitted to  theconrt  are.  In  substance,  thette : 

The  defendants  are  In  possession  of  the 
land  designated  in  the  pleadings  as  the 
"Stcvely  Lands."  The  state  issued  Its 
grant,  dnted  the  9th  of  December,  1795.  to 
James  Greenlee,  William  Irwin,  and  James 
Irwin,  for  3U,0»0  acres  of  land  described  by 
appropriate  metes  and  bounds,  and  this 
grant  contained,  in  appropriate  connec- 
tion, a  clause  in  these  words:  "Contain- 
ing, In  the  whole,  thirty-flve  thousand 
two  hundred  and  eighty  acres,  Ave  thou- 
sand acres  of  which,  being  previously  en- 
tered by  citizens,  is  hereby  reserved."  The 
land  BO  granted  was  afterwards  duly  sold 
on  the  3!4th  day  of  July,  1882,  by  a  trustee 
properly  appointed  and  empowered  to  sell 
the  same  and  pass  title  thereto,  to  Joshua 
Kt Jd,  the  purchaser.  Afterwards,  on  the 
16th  of  August,  1884,  said  KIdd  conveyed 
the  fee  in  one  undivided  third  of  said  land 
to  the  defendant  William  Battye.  After- 
wards, on  the  3d  of  January,  1885,  he  like- 
wiso  conveyed  another    undivided  third 


thereof  to  Christopher  Robins  and  William 
Battye.  Afterwards,  on  the  16th  of  Au- 
gust, 1885,  he  likewise  conveyed  the  other 
undivided  third  thereof  to  Christopher 
Robins.  On  the  14th  of  April,  1885,  the 
said  Cbriatopber  Robins  and  his  wife,  and 
the  said  William  Battye  and  his  wife,  like- 
wise conveyed  to  Matthew  Robins  one 
undivided  third  of  said  land.  Afterwards, 
on  the  27tb  of  May,  1885,  the  said  Christo 
pher  Robins  and  his  wife  ilkewiseconveyed 
to  the  said  Matthew  Robins  an  undivided 
one-third  of  said  land.  Afterwards,  on 
the  Sd  of  Jnne,  1886,  the  said  Matthew 
Robins  and  his  wife  likewise  conveyed  an 
undivided  two-thirds  of  said  land  to  the 
North  Carolina  Estate  Company,  Limited, 
a  corporation,  and  this  deed  contained  a 
clause  whereof  the  following  Is  a  copy: 
"Hath  bargained  and  sold,  and  by  these 
presents  doth  bargain,  sell,  and  convey, 
to  the  company,  its  successors  and  as- 
signs, forever,  the  undivided  two-thirds 
share  of  all  the  land  remaining  unsold 
and  contained  within  the  boundary  of  the 
'8u,080-acre  tract  of  land  granted  by  the 
state  of  North  Carolina,  In  the  year  1796, 
to  James  Greenlee,  William  and  James  Ir- 
win, and  situate  in  Burke  county,  state 
of  North  Carolina.  Said  tract  of  land  is 
more  particularly  and  fully  described  in 
the  original  state  grant,  and  In  a  deed  n{ 
conveyance  from  G.  P.  Irwin  to  Joshua 
Kidd.  dated  July  28,  1882.  The  tract  Joins 
on  the  south  the  Branson  heirs,"  etc.  Aft- 
erwards, on  the  4th  of  June,  1886,  the  de- 
fendant the  said  William  Battye  and  his 
wife  likewise  conveyed  to  said  company 
an  undivided  one- third  of  said  land,  and 
the  deed  of  conveyance  contained  a  clause 
In  the  same  words  Just  above  cited.  After- 
wards, on  the  5th  of  March,  1889,  a  judg- 
ment creditor  of  said  company,  whose 
Judgment  waq  duly  docketed,  sued  out  an 
execution  thereupon;  and  on  the  6th  ot 
May,  IS89,  the  said  land  was  sold  as  the 
property  of  this  company,  and  on  the  next 
day  the  sheriff  executed  a  deed  therefor  to 
the  plaintiff  O.  W.  Brown,  the  purchaser 
thereof.  All  the  said  deeds  were  duly 
proven  and  regiritered.  There  was  an  en- 
try of  the  land  first  above  mentioned  and 
designated  as  the  "  Stevely  Land, "  duly 
made  on  the  27tb  of  May,  1795,  before  the 
said  first-mentioned  grant  was  issued  by 
the  state,  and  the  following  is  an  exact 
copy  of  such  entry:  "Nortn  Carolina, 
Burke  county.  May  27,  1795.  Then  sur- 
veyed for  William  Tateand  Andrew  Baird 
Ave  thousand  one  hundred  and  twenty 
acres  of  land  on  the  waters  of  Henry's  and 
Jacob's'  rivers,  beginning  on  a  tall  hick- 
ory on  a  ridge  standing  on  a  mass  of  earth 
thrown  up  by  a  tree's  falling  out  of  root, 
on  or  near  Thomas  Walker's  line,  and 
running  east  twenty  poles,  crossing  Walk- 
er's creek,  whole  distance  two  hundred 
and  twenty-six  poles,  to  a  small  post  oak 
on  a  ridge  on  or  near  George  Walker's 
line;  then  south,  thirty  degrees  east,  nine- 
ty-six poles,  crossing  canebrake  of  Hen- 
ry's river;  then  three  hundred  and  thirty- 
two  poles,  to  a  fork  of  the  same,  whole 
distance  six  hundred  and  forty  poles,  to  a 
poplar  and  locust  In  a  rich  flat  near  a 
spring  and  near  Jones' line;  then  south, 
20  degrees  east,  960  poles,  to  stake:  tbon 
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west  8K0  poles,  to  a  stake;  then  north,  to 
tbe  beKlnning."  And  thereafter  said  land 
was  conveyed  by  grant  trom  tbe  state  to 
said  Tate  and  Baird  on  tbe  8th  July,  1796. 
On  tbe  land  so  entered  and  granted  and 
designated  as  the  "Stevely  Land,"  4,071 
acres  are  sitaate  and  llewltbln  the  bound- 
ary of  the  grant  first  above  mentioned. 
The  diagram  illustrate^  tbe  relative  situa- 
tion and  location  of  tbe  two  grants. 


SoiTTB  iioxrsriizs  Bruauh±Ttoti  Lars. 

Tract  of  80,080  acres  of  land  on  the  waters  of 
Henry's  and  .Jacob's  Forks,  waters  of  the  Catawba 
river;  situated  in  Borlie  ooun^,  N.  C,  cn^nted 
by  the  state  in  1795  to  James  Greenlee,  Wiliiam 
Irwin,  and  James  Irwin. 

Tbe  red  line  shows  the  bonndary  of  state's 
erant.  The  blue  line  shows  the  boundary  fixed 
by  the  supreme  court  held  at  Newton,  February, 
1884.  About  16,000  acres  of  tbe  above  grant  re- 
main nnsold.  The  block  of  land.  A,  is  the  Stevely 
land. 

Before  the  several  conveyances  above 
mentioned,  to  the  said  the  North  Carolina 
Estate  Company,  Limited,  on  the  1st  day 
of  June,  1885.  a  cummlRsioner,  duly  ap- 
pointed and  empowered  by  decree  in  an 
action  In  the  superior  court  of  the  county 
of  Burke,  sold  the  said  Stevely  land.  In- 
cluding that  part  thereof  situate  within 
the  grant  first  abo^e  mentioned,  and  he 
executed  a  deed  therefor  to  the  defendants 
George  Rickard,  Christopher  Robins,  Mat- 
thew Robins,  and  William  Battye,  the  pur- 
chasers thereof;  and  afterwards  Matthew 
Robins,  on  the  4th  of  January,  1888,  con- 
veyed to  the  defendant  William  Conforth 
an  undivided  one-fourth  of  said  land.  Tbe 
plaintiffs  contended  that,  even  granting 
that  tbe  exception  in  the  grant  first  above 
mentioned,  under  which  they  claim  medi- 
ately, is  valid,  still  and  nevertheless  the 
two  deeds,  one  executed  by  Matthew  Rob- 
ins and  his  wife,  and  tbe  other  by  William 
Battye  and  bis  wife,  to  the  said  tbe  Nortb 
Carolina  Estate  Company,  Limited,  em- 
braced and  operated  so  as  tu  convey  to  it 
the  title  in  fee  to  4,071  acres  of  tbe  Stevely 
land  so  situate  within  tbe  boundary  of 
tbe  first-mentioned  grant.  Tbe  court  de- 
clared its  opinion  to  be  that  "  the  calls  In 
the  grant  fi  am   the  state  of  North  Caro- 


lina to  James  Greenlee  and  James  and 
William  Irwin  constitute  not  alone  the 
boundaries  of  the  thirty  thousand  and 
eighty  acre  tract,  but  include  four  thou- 
sand and  seventy-one  acres  of  the  Stevely 
land.  The  exception  in  tbe  grant  applies 
to  the  boundary  as  well  as  to  tbe  land 
itself;  so  that  *  an  undivided  two-thirds  (%) 
share  of  all  the  land  remaining  unsold  and 
contained  within  the  boundary  of  tbe 
thirty  thousand  and  eighty  acre  tract' 
does  not  include  any  part  of  or  interest  In 
the  Stevely  land.  Therefore  tbe  court 
is  of  opinion, -without  couHldering  any  of 
the  evidence  objected  to  by  the  plaintiffs, 
that  the  plaintiffs  acquired  no  title  to  or 
In  terest  In  the  Stevely  land  by  the  d'>eds 
of  Matthew  Robins  and  wife  and  Wm. 
Battye  and  wife  mentioned  in  paragraphs 
Sand  10  of  the  case  agreed,  and  are  not 
tbe  owners  of  said  Stevely  land,  nor  en- 
titled to  tbe  potisesBlon  tliereof , " — and  ga  vc 
Judgment  accordingly  for  the  defendants. 
The  plaintiffs  excepted  and  appealed. 

a.  J.  Irwtn,  for  appellants.  J.  T.  Perkins, 
for  appellees. 

Merrimon,  C.  J.,  {after  atatinfr  the  facti 
as  above.)  The  purpose  to  except  from 
the  older  •grant  mentioned  some  part  ol 
the  land  within  its  boundary  is  mnnifest. 
Tbe  exceptive  provision  of  that  grant  Ih 
found  therein  in  immedlateconnectlon  with 
a  detailed  descrintlon  of  the  land  granted 
by  metes  and  boundaries,  and  is  in  thent 
words:  "Containing,  In  tbe  whole,  thirty- 
five  thousand  two  hundred  ami  eighty 
acres,  five  thousand  acres  of  which,  being 
previously  entered  by  citlsens.  Is  hereby 
reserved.  The  words  "  hereby  reservefl " 
can  have  no  other  reasonable  nieaning 
or  purpose  than  that  the  5,(HXI  acres 
referred  to,  having  theretofore  been  en- 
tered, were  excepted  from  the  grant,— were 
not  granted  byit;  that  land  was  left  to  be 
subsequently  granted  to  the  persons  who 
had  entered  the  same.  If  It  had  turned 
out  that  in  fact  no  previous  entry  of  the 
excepted  land  bad  been  made,  tbe  excep- 
tion would  have  been  void  for  uncertainty, 
and  all  the  land  within  the  boundary 
would  have  passed  by  tbe  grant.  Hut  it 
appears  that  such  previous  entry  had  bron 
made,  locating  and  describing  tbe  Innds 
particularly  and  definitely  by  metes  and 
bounds.  The  exception  bad  reference  tt 
the  previous  entry;  the  latter  gave  the 
former  certainty  and  definitenesH.  n^nilered 
it  operative,  Just  as  if  the  land  excepted 
had  been  described  in  tbe  grant  by  loca- 
tion, metes,  and  bounds.  This  exception 
had  such  reference  to  the  entry,  and  inimt 
be  taken  in  connection  with  It.  and  the 
subsequent  grant  based  upon  It.  Ko  that, 
in  this  case,  the  older  grant  does  not  and 
cannot  embrace  the  land  so  excepted.  Ah 
tbe  court  below  aptly  said,  "  the  exception 
in  the  grant  applies  to  the  boundary  as 
well  as  to  tbe  land  Itself."  This  niust  be 
so,  because  the  location  and  boundary 
had  been  estoblisbed  by  the  definite  entry 
and  the  subsequent  grant  thereii|>on. 
Waugh  V.  Richardson,  8  Ired.47(l;  McCor- 
mick  V.  Monroe,  1  Jone«,  (N.C.)13:  Melton 
V.  Monday,  64  N.  C.  295,— throw  light.  In 
this  connection,  on  tbe  subject. of  void  and 
valid  exceptions  in  grants. 
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It  l8  contended  by  the  appellants  that 
the  mesne  conveyance  from  Matthew  Rob- 
ins and  his  wlte,  and  that  from  William 
Battye  and  his  wife,  to  the  North  Carolina 
Estate  Company,  Limited,  conveyed  to 
the  latter,  not  simply  the  unsold  landq 
embraced  by  the  Krant  of  older  date  men- 
tioned, but  as  well,  and  as  certainly  also, 
so  much  of  the  land,  embraced  by  the 
icrant  of  subsequent  date  mentioned,  as  is 
situate  within  the  boundary  of  the  older 
grant,  and  within  the  exception  to  which 
reference  has  been  made.  We  cannot  so 
decide.  The  two  conveyances  Just  above 
referred  to  plainly  and  certainly  refer  to, 
.and  only  to,  and  Intend  to  convey,  "all 
the  land  remaining  unsold  and  contained 
within  the  boundary  of  the  80,08U-acre 
tract  of  land  granted,"  etc.  Express  and 
careful  reference  Is  made  in  both  of  them 
to  the  older  grant.  Like  particular  and 
careful  reference,  for  the  purpose  of  de- 
scription ,of  the  land  conveyed,  is  also 
made  to  the  boundary  of  the  grant,  bat 
not  to  theiull  boundary  of  It.  The  bound- 
ary is  limited,  so  as  to  exclude  the  land 
excepted  from  the  grant,  and  to  exclude 
all  purpose  to  convey  any  interest  there- 
in. Else  why  so  limit  the  boundary? 
Why  such  studied  particularity  of  descrip- 
tluu?  If  the  purpose  was  to  embrace  the 
land  excepted,  why  did  the  parties  fall  to 
specify  "the  boundary  of  the  35,080  acres 
granted?" 

It  is  innisted, however, for  theappellants 
that  the  boundary  referred  to  in  these 
conveyances  is  that  particularly  specified 
of  the  older  grant,  and  that  this  embraces 
the  exception  therein  and  denignated  in 
the  pleadings  as  the  "Stevely Land,"  and 
therefore  this  land  is  embraced  by  tbe  de- 
scription, "  nil  the  land  remaining  unsold 
and  contained  within  that  boundary." 
But  what  was  that  boundary  as  intended 
and  made  by  the  grant?  It  did  not  con- 
sist ueceHsarily  and  merely  of  the  external 
metes  and  bounds  of  tbe  g^rant,— it  em- 
braced as  well  its  internal  metes,  bounds, 
and  limits;  and  hence  it  embraced  also 
the  location,  the  metes  and  bounds,  of  the 
land  excepted  from  the  grant,— the  Steve- 
ly land.  It  had  such  internal  boundary. 
The  grant  referred  to  the  excepterl  land, 
the  entry  thereof,  its  metes  and  bounds, 
and  these  became  a  part  of  its  own  bound- 
ary, as  much  as  If  tbe  same  hnd  been  spe- 
cifically set  forth  in  tbe  grant  itself. 
Hence  "all  the  land  remaining  unsold  and 
contained  within  the  boundary  of,"  etc.. 
Implies  the  boundary,  Including  that  that 
excludes  the  exception  that  embraced  tbe 
"Stevely  Land."  Such  is  the  meaning  of 
the  terms  and  phraseology  employed  in 
the  conveyances  referred  to,  and  such  was 
the  clear  Intent  of  the  parties  to  the  same. 

Judgment  affirmed. 


(107  N.  C.  R^S) 

Clbmmons  v.  Abcbbkll. 

(Supreme  Court  mf  North  CaroUna.    Deo.  28, 
1890.) 

Appkai/— Okdbrino  New  Ti(l&u 
Tbe  case  on  appeal  tiaving  been  duly 
«erved,  and  the  trial  fudge  having  oertlfled  that 
ae  cannot  settle  the  case  without  his  notes  taken 
St  the  trial,  which  have  been  lost,  the  appellant 
it  entitled  to  a  new  triaL 


Fatter  A  Saow,  tot  defendant 

Da  TIB,  J.  This  case  ia  before  us  upon 
tbe  retum  to  a  writ  of  certiorari  directed 
to  the  clerk  of  the  superior  court  of  Bun- 
combe county,  commanding  him  to  send 
up  the  record  in  the  case,  and  tbe  Judge  be- 
low "to  send  up  a  statement  of  tbe  case 
on  appeal. "  It  appears  from  tbe  record 
that  at  December  term,  1889,  of  the  supe- 
rior court  of  Buncombe  county,  (before 
Wbitakbr,  J.,)  a  judgment  was  rendered 
against  the  defendant,  from  which  be  ap- 
pealed to  this  court.  The  case  on  appeal 
was  properly  served  within  the  time  re- 
quired by  law,  and  amendments  thereto 
were  filed  by  the  appellee,  and  the  Judge 
was  required  to  fix  a  time  and  place  for 
'settling  the  case  on  appeal.  Uls  bono^ 
who  tried  tbe  case  says.  In  sabstance,tbat 
after  be  had  left  the  twelfth  district  and 
entered  upon  tbe  duties  of  the  first  dis- 
trict, the  case  tendmvd  by  the  appelant, 
with  the  exceptions  of  the  api>ellee,  were 
sent  by  express  to  his  address  in  Baleigb, 
and  not  received  by  him  until  bis  return  In 
June,  1890,  from  holding  tbe  courts  in  tb« 
first  district;  that  he  had  been  engaged  in 
the  trial  of  a  great  many  actions,  and 
that  the  testimony  of  the  trial  in  this  case 
had  so  passed  from  his  memory  as  to 
make  it  impossible  for  blm,  without  the 
aid  of  his  notes  taken  at  tbe  trial,  to  settle 
the  case  on  appeal  for  the  supreme  court. 
The  notes  and  memoranda  made  during 
the  progress  of  tbe  trial,  showing  the  ex- 
ceptions made  by  the  parties,  with  his 
charge  to  the  Jury,  were  filed  at  the  ter- 
mination of  the  court  with  the  clerk.  He 
had  applied  to  counsel  for  appellant  and 
appellee  and  the  clerk  of  the  court,  and 
after  diligent  search  the  notes  of  the  testi- 
mony In  the  case  cannot  be  found.  Tbe 
clerk  says  he  thinks  the  notes  were  never 
filed,  and  certainly  are  not  now  In  the  of- 
fice. It  appears  from  the  return  to  tbe 
writ  of  certlorart  that  it  la  Impotisibie  to 
get  the  case  on  appeal  settled,  and  the  ap- 
pellant has  lost  his  appeal  through  no 
fault  or  negligence  of  bis.  He  has  bera 
guilty  of  no  laches;  and  it  has  been  fre- 
quently held  that  when  an  appellant  has 
lost  the  benefit  of  bis  appeal  without  any 
negligence  'or  default  of  his  own  a  new 
trial  will  be  awarded.  Commissioners  ▼. 
Steam-Ship  Co.,  98  V.  C.  163,  S  S.  E.  Rep.  606. 
and  cases  there  cited.  The  appellant  is 
entitled  to  a  new  trial,  and  It  Is  so  or- 
dered. 


State  v.  Parks. 


am  K.  c.  SSI) 


(Sumreme  Court  of  North  Carolina.    Deo.  SS, 
1890.) 

AppxaIi  in  Cbixinal  Casss— Dkatr  or  Tbiai. 
Jddob. 
On  a  conviction  for  felony,  a  new  trial  wiU 
be  granted  to  the  accused  who  loses  the  beoeflt 
of  an  appeal  by  the  death  of  the  trial  Judge,  and 
the  loss  of  all  the  papers  in  the  cause  after  the 
statement  on  appeal  had  been  duly  served  and 
handed  to  tbe  Judge  for  settlement. 

It  appears  from  a  return  to  a  writ  ol 
certiorari  directing  tbe  transcript  of  the 
proceedings  in  this  case  to  be  certified  to 
this  court  that  the  defendant  was  indicted 
tor   the  crime   of   arson,  and  tried  and 
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found  polity  before  Sbipp,  J.,  at  Bprlng; 
term,  18*90,  of  the  Buperlor  court  of  Ban- 
dolpb  county,  and  from  the  Jadgnient  ren- 
dered aponsaJd  conTictlon  be  appealed  to 
tbtB  court. 
The  Attoroey  GenemI,  for  tbe  State. 

Datib,  J.  Tbe  Btatement  of  the  case  on 
appeal  was  duly  prepared  and  aerved  up- 
on the  Bolicltnr,  who  filed  exceptions,  and 
all  tbe  papers  In  tbe  case,  including  tbe 
orisinal  bill  of  indictment  and  appeal- 
boud,  were  banded  to  tbe  Judge  to  settle 
thecase  on  appeal.  Soon  thereafter  Judge 
Shipp  died,  and  tbe  case  on  appeal  was 
never  settled,  and  tbe  papers  were  not  re- 
tanied.  and  have  not,  upon  inquiry,  tteen 
found  among  bis  papers.  It  Is  conceded 
by  tbe  state  that  tbe  appeal  was  taken, 
and  that  the  papers  in  the  case  have 
been  lost,  and  cannot  be  found.  The  de- 
fendant has  lost  tbe  benefit  of  bis  appeal, 
as  Is  made  manifest  by  tbe  return  to  tbe 
writ  of  certiorari,  without  any  default  or 
neglect  on  his  part,  but  in  consequence  of 
tbe  deplored  death  of  Judge  Sbipp,  and, 
as  has  been  often  held  by  tliis  court,  be  is, 
under  the  clraumatances,  entitled  to  a  new 
trial.  Clemmons  ▼.  Arcbtiell,  ante,  673, 
and  tbe  cases  there  cited,  (decided  at  this 
term.)    A  new  trial  is  awarded. 

.a«7  N.  a  w)  ~~ 

Stats  t.  OzKNOimc. 

(SiqnnenM  Cowrt  <if  North  CanMna.    Dea  SS, 
1880.) 

CKOmtAL  IiAW-^onrr  Indiotkutt— Sspaxatb 
Triai. 

1.  On  a  Joist  indictment  for  felony,  a  motion 
for  a  separate  trial  la  adreaaed  to  the  diaoretlon 
of  tbe  court,  and  its  action  will  not  be  reviewed 
«zcept  In  case  of  rtoss  abuse. 

'i.-  Wben,  under  a  joint  indictment,  testimony 
la  received  of  a  confession  by  one  of  tbe  defend- 
ants In  the  absence  of  the  oUier,  or  when  one  of 
the  accused  Is  granted  a  separate  trial,  and  Is 
called  as  a  witness  by  one  on  trial,  and  Is  oon- 
traaicted  by  statements  made  by  him  prejudicial 
to  tbe  defense,  It  is  tbe  dnty  of  the  oonrt  to  state 
•neb  testimony  carefully  and  apecliically  to  the 
Jury,  explaining  to  them  the  exclusive  purpose 
for  which  It  was  received,  aAd  admonlshins  toem 
against  Its  use  for  any  otiier  pxirpoae,  ana  It  Is 
not  sufBclent  to  charge  In  general  terms  that  the 
confessions  of  one  defendant  In  the  absence  of 
the  other  are  not  evidence  against  the  latter. 

Appeal  from  criminal  court,  Robeson 
county;  Gilmer,  Judge. 

W.  F.  Freaeb,  for  appellant.  Tbe  At- 
torney Geaeral,  for  tbe  State. 

Shrpherd,  J.  Tbe  prisoner  was  Jointly 
Indicted  with  Stephen  Jacobs  and  Make 
Idltcbell  for  tbe  murder  of  one  Mrs.  Arps, 
and  upon  tbe  arraignment  lie  and  the 
said  Mitciiell  moved  fur  a  severance.  Tbe 
motion  was  granted  as  to  Mitchell,  but 
refused  as  to  tbe  prisoner,  who,  after  re- 
questing that  be  might  be  tried  with 
Mitchell,  was  put  upon  bis  trial  with 
Jacobs.  It  is  well  settled  that  the  ques- 
tion of  severance  is  addressed  to  the  wise 
discretion  of  tbe  trial  Judge,  (State  v. 
Ooocb,  9*  N.  C.  1006;  State  v.  Smitb,  2 
Ired.  402;  1  Whart.  Crim.  Law,  483,)  and 
that  tbe  ezerrise  of  tbis  discretion,  ezcei)t 
IncaHesof  gross  abuse, cannot  be  reviewed 
by  the  appellate  court.  Tbe  duty  of  pass- 
ing upon  such  motions  is  one    of  very 


grave  responsibility,  and  its  dlsibarge  li 
often  very  perplexing  to  the  Judge;  tjie 
difflcnlty,  in  many  Instances,  being  en- 
hanced because  it  cannot,  before  the  trial  is 
entered  upon,  be  satisfactorily  ascer- 
tained whether  tbe  defenses  are  so  an- 
tagonistic tbat  tbe  parties  cannot  be  fair- 
ly tried  together.  When,  however,  a  sev- 
erance Is  declined  and  tbe  trial  develops 
conflicting  defenses.  Involving  tbe  ad- 
mission of  testimony  against  one  party 
which  is  inadmlsslbie  against  the  other. 
It  becomes  tbe  duty  of  tbe  Judge,  by  clear 
and  distinct  instractions  in  bis  charge, 
to  guard  against  tbe  prejudicial  effect  of 
such  testimony  by  stating  it  carefully  and 
speclflcally  to  the  Jury,  explaining  to  tbem 
the  peculiar  and  exclusive  applicability  to 
tbe  party  against  whom  it  Im  competent, 
and  eurnestly  admonishing  tbem  agalost 
its  influence  in  determining  the  guilt  of  tbe 
other.  State  v.  Powell,  106  N.  C.  636, 11 
S.  £.  Rep.  191.  It  to  believed  by  some 
that  even  the  most  painstaking  efforts  of 
tbe  Judge  will  often  fail  to  efface  from  the 
minds  of  tbe  Jury  tbe  impressions  made  by 
hearsay  or  other  incompetent  testimony, 
and  the  task  is  rendered  all  tbe  more  dis- 
couraging by  tbe  repetition  of  such  testi- 
mony in  the  arguments  of  counsel,  direct- 
ed, as  they  are.  In  the  Interests  of  their 
respective  clients.  It  is  said  tbat  It. re- 
quires tbe  highest  exercise  of  the  Intellect- 
ual faculties  to  fr«e  tbe  mind  from  errone- 
ous opinions  founded  upon  Improper  testi- 
mony, and  tbat  so  great  to  tbe  infirmity 
of  man  that  often  the  most  severely 
trained  intellects  are  Incapable  of  accom- 
plishing so  gratifying  a  result.  It  is  but 
natural,  therefore,  tbat  tbe  same  law 
which,  for  purposes  of  convenience  or 
other  policy,  makes  it  possible  in  some 
cases  that  such  exceptional  testimony 
may  be  beard,  should  also  devolve  upon 
its  Judges  the  imperative  duty  of  exerting 
themselves  to  remove  its  prejudicial  m- 
fects.  This  to  demanded  by  every  principle 
of  humanity,  as  well  as  of  Justice.  Was 
this  dnty  performed  in  the  present  case? 
There  was  testimony  tending  to  show 
that  the  deceased  was  killed  wblle  in  her 
house  by  shots  fired  by  some  person  or 
persons  from  the  outside,  and  tbat  Ja- 
cobs, Mitchell,  and  the  prisoner  were  tbe 
guilty  parties.  In  the  course  of  tbe  trial, 
the  state  Introduced  one  Hinson,  who 
was  permitted,  over  tbe  objection  of  tbe 
prisoner,  to  testify  to  certain  Incriminat- 
ing" admissions  or  declarations"  made  by 
Jacobs  "in  tbe  absence  and  out  of  the 
bearing"  of  tbe  prisoners.  Tbe  said  wit- 
ness testified  that  Jacobs  told  bim  (we 
give  the  substance  of  tbe  testimony  only) 
that  it  was  not  be  (Jacobs)  who  killed 
Mrs.  Arps,  but  that  it  was  the  prisoner, 
and  tbat  be  (Jacobs)  "shot  with  small 
shot"  only.  The  court  stated  that  wben 
it  charged  tbe  Jury  it  would  instruct 
them  tbat  the  testimony  was  "no  evi- 
dence" as  against  the  prisoner,  and  in  the 
notes  of  the  testimony  it  to  stated  that 
the  court  "did  so  charge. "  Another  wit- 
ness for  the  state  (whose  name  is  not 
given)  testified,  over  tbe  objection  of  tbe 
prisoner,  tbat  Mitchell  told  him  tbat  the 
prisoner  had  a  gun,  and  fired  into  tbe 
house  of  Mrs.  Arps;  tbe  prisoner  not  be- 


Digitized  by 


Google 


574 


SOUTHEASTERN  REPORTER,  Yob  12. 


(N.  C. 


Ing  present  at  sanhcouveraation.  Mitch- 
ell bad  been  Introduced  and  examined  by 
the  prisoner,  and  testified  that  he  and  the 
prisoner  had  been  forced  to  go  with  Ja- 
cobs, and  that  they  tooti  no  part  in  the 
shooting,  and  did  not  aid  or  abet  the 
same.  The  prisoner  contended  that  the 
testimony  of  said  witness  tor  the  state 
conld  only  be  "  used  to  attacit  the  charac- 
ter of  Mitchell,"  and  his  honor  said  that 
such  was  the  law,  and  that  he  would  so 
Instruct  the  jury.  In  the  notes  of  the  tes- 
timony, It  is  stated  that "  the  Judge  did  so 
charge"  as  to  the  alleged  "admissions  or 
confessions,  •  •  •  twiingthejurythat, 
if  made  out  of  the  presence  of  either  of  the 
defendants,  there  was  no  evidence  against 
the  absent  defendant,  and  they  would 
be  only  considered  as  against  the  person 
making  them."  Wbiiethis,  it  seems,  would 
not  have  been  a  snfBcient  explanation  of 
the  pui*pose  and  effect  of  the  testimony  as 
to  Mitchell's  declaration,  (Mitchell  not  be- 
ing upon  trial,)  yet  conceding  this  to  be 
so,  and  assuming,  as  we  would  have  been 
warranted  in  doing,  in  the  absence  of  any- 
thing to  the  contrary,  that  the  explana- 
tory instructions  as  to  the  testimony  of 
Hinson  were  also  sufficient,  still,  when 
we  come  to  the  charge  itself,  we  find  a 
seeming  contllvt  between  what  fs  there 
set  forth  and  the  statements  made  In  the 
notes  of  the  testlmouy  as  above  recited. 
As  the  instructions  referred  to  in  these 
statements  embody  only  general  legal  prin- 
cipl<>s,  and  as  the  statements  do  not  ex- 
pressly show  that  these  important  prin- 
ciples were  applied  to  the  specific  testi- 
mony of  each  of  the  said  witnesses,  the 
apparent  conflict  may  be  reconciled  hy 
constming  the  language  of  the  statements 
to  mean  that  the  court  did  no  more  than 
state  the  general  proposition  of  law  in 
the  manner  as  set  forth  in  the  charge. 
This  view  is  not  unreasonable,  because  it 
is  a  mere  matter  of  Inference  from  the 
statements  that  the  instructions  werespe- 
ciflcally  applied  to  the  testimony,  where- 
as the  charge  expressly  shows  that  this 
very  important  duty  was  not  performed 
as  required  by  the  law.  This  Is  manifext 
from  a  perusal  of  the  charge,  In  which  it 
is  said  that "  his  honor  did  not  read  any 
of  the  evidence,  or  state  any  of  the  evi- 
dence to  the  Jury. "  How  could  the  Judge 
have  pointed  out  the  testimony  men- 
tioned, and  instructed  the  jury  In  reference 
to  it,  unless  he  had  read  or  stated  such 
testimony?  We  are  not  required,  how- 
ever, to  resort  to  such  an  Inference,  be- 
cause it  will  be  seen  by  reference  to  the 
charge  that  it  is  there  explicitly  stated 
that  his  honor  diu  not,  as  a  matter  of 
tact,  expressly  charge  the  Jury  upon  these 
points;  that  Is,  that  he  did  not  state  the 
testimony  of  each  of  the  said  witnesses, 
and  8pe<-ifically  instruct  the  Jury  as  to  it4B 
character  and  the  restricted  purposes  for 
which  it  was  admitted.  The  only  charge 
which  appears  to  have  been  given  in  refer- 
ence to  the  testimony  mentioned  was  a 
statement  of  the  general  proposition  that 
the  "confession"  of  one  defendant  in  the 
absence  of  the  other  was  not  evidence 
against  the  latter,  and  that  it  should 
only  be  considered  as  against  the  defend- 
ant who  made  the  confession.   This,  we 


think,  falls  very  far  short  of  the  great  par- 
ticularity required  under  the  peculiar  cir- 
cumstances of  cases  like  the  present.  Con- 
trary to  the  general  principles  of  evidence, 
hearsay  testimony  of  the  most  serious 
character  is  admitted  in  the  trial  of  a  case 
involving  the  life  of  a  human  being.  If, as 
we  have  said,  the  law  tolerates  sncb  a 
practice,  as  it  must  do  upon  Joint  trials, 
great  care  should  be  required  of  the  Jadga 
In  particularly  stating  such  testimony  to 
the  Jury,  and  specifically  instructing  tbem 
as  to  the  restricted  purposes  of  Its  admis- 
sion. If  we  are  correct  in  the  interpreta- 
tion of  thecase  as  presented  by  the  record, 
the  hearsay  testimony  was  admitted, 
counsel  presumably  were  allowed  to  dis- 
cuss it,  and  nothing  but  the  general  prop- 
osition we  have  recited  was  charged  in 
reference  to  Its  highly  prejudicial  tendency 
as  affecting  the  prisoner.  Taking  the 
charge  to  be  as  we  have  construed  it.  an- 
other objection  appears  by  reason  of  the 
failure  of  the  court  to  give  any  particular 
instructions  as  to  the  declarations  of 
Mitchell.  As  Mitchell  was  not  on  trial, 
his  declarations  were  not  substantive  tes- 
timony as  to  any  one,  but  they  seem  to 
have  been  admitted  for  the  purpose  of 
affecting  his  credit.  The  declarations 
were  not  the  confessions  of  any  person, 
and,  as  the  charge  of  the  court  relates 
only  to  "confessions,"  It  appears  that 
this  very  serious  hearsay  testimony  (to 
the  effect  that  a  person  not  on  trial  had 
told  the  witness  that  the  prisoner  had 
fired  the  gun.  etc.,)  was  left  to  the  Jury 
without  qualification  or  restriction. 
State  V.  Powell,  supra,  and  the  cases 
theredted.  For  the  foregoint;  reasons  we 
think  that  the  prisoner  is  entitled  to  a 
new  trial. 

This  trial  occurred  In  May.  1889,  bnt. 
owing  to  the  loss  of  the  Judge's  notes, 
(which  is,  it  seems,  not  to  be  attribnted 
to  him,)  the  case  upon  appeal  was  not 
settled  until  a  few  days  ago.  The  notes 
have  never  been  found,  and  we  infer  from 
his  honor's  statement  that  his  recollec- 
tion of  some  of  the  disputed  points  In  the 
settlement  of  the  case  was  not  altogether 
clear.  This  leads  us  to  believe  that,  in 
his  d(38ire  to  be  entirely  fair  under  the  em- 
barrassing circumstances,  he  has,  in  stat- 
ing the  case,  resolved  all  doubts  In  favor 
of  the  prisoner.  This  we  bave  remarked 
in  Justice  to  the  Intelligent  and  conscien- 
tious Judge  who  tried  the  case  below. 

New  trial. 


(107  N.  a  841) 

State  ▼.  Fbrocson. 

(Supreme  Court  of  North  CaroUna.    De&  S8, 

1890.) 

BuDDOTioN— CitniniAL  Fbosboution— EvmsNcn. 

1.  On  a  trial  tor  seduction  under  promise  of 
marriage,  a  note  In  which  the  proseoumz  makns 
an  assignation  with  another  than  the  accused 
may  be  proved  by  parol,  witboat  aooounting  for 
the  absence  of  the  note. 

a.  Under  Laws  N.  C.  1885,  c.  848,  making  it  an 
offense  to  seduce  an  "Innocent  and  virtuous"  wo- 
man under  promise  of  marriage,  and  providing 
"that  the  unsupported  testimony  of  the  woman 
shall  noj;  be  sufBcient  to  convict, "  the  additiunAl 
evidence  required  must  not  be  conflnea  to  the  act 
of  sexual  intercourse,  bnt  must  extend  to  it*  in- 
ducement by  a  promise  of  marriage. 
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Tbi8  Is  an  IndJctmutit  tor  sedoction  un- 
der promise  of  marriage,  tried  before 
Meakes,  J.,  at  the  August  term,  1889,  of 
Mecklenburg  criminal  court.  There  was  a 
verdict  of  guilty,  and  an  appeal  by  the  de- 
fendant,  and  it  is  necessary  to  an  intelli- 
gent understanding  of  the  questions  pre- 
sented by  his  appeal  to  state  at  some 
length  the  testimony  and  charge  of  the 
judge  below.  Rona  Uargett,  the  prosecu- 
trix, testified  as  follows:  "The  defendant 
first  came  to  our  house  with  Jim  Trull  in 
May.  I  became  engaged  to-hlm  in  July  at 
Bradley's,  and  I  saw  him  in  September 
and  October.  Some  time  during  the  first 
days  in  October  be  came  to  our  house  one 
night.  My  father  went  off  to  a  meeting 
that  night,  and  my  mother  went  to  bed 
in  the  other  room.  He  proposed  that  we 
should  get  married  next  day  two  weeks. 
When  he  proposed  that,  I  said  I  would 
hive  to  go  in  and  ask  my  mother.  I  went 
in,  waked  her  up  and  asked  her,  and  she 
consented.  When  I  awoke  my  mother  I 
called  her,  and  we  talked  in  a  tone  loud 
enough  for  defendant  to  hear  us.  The 
door  was  open.  We  had  sexaal  Inter- 
course that  night  after  I  came  back,  at  his 
solicitation.  •  •  •  It  was  the  first  and 
only  time  I  ever  had  sexual  intercourse 
with  any  man.  »  »  •  The  child  was 
bom  the  IXth  of  June,  1889.  The  defend- 
ant promised  to  come  see  me  the  next 
Thursday  niglit  week,  but  be  did  not 
come.  My  father  went  to  town  the  next 
day  and  bought  the  dry  goods  to  prepare 
for  my  marriage."  Mrs.  Hargett,  the 
mother  of  the  prAsecntrix,  testified:  "On 
the  night  spoken  of  by  Rosa,  she  came  In 
my  room  and  waked  me  up,  and  said  the 
defendant  had  asked  her  to  marry  him, 
anil  she  wanted  my  consent'.  After  some 
hesitation,  I  gave  my  consent,  and  Rosa 
went  back  in  the  room  where  the  defend- 
ant was.  She  told  me  the  next  day  that 
they  were  to  go  to  Charlotte  next  two 
weeks  and  get  married.  When  my  hus- 
band returned  I  told  him  what  had  oc- 
curred, and  that  he  must  go  to  town  the 
next  day  and  get  dresses,  etc.,  which  he 
did. '  Dr.  Strong,  for  the  state,  testified  : 
"I  examined  Rosa  Hargett  on  the  26tb  of 
April,  and  found  her  pregnant.  She  denied 
It  at  first,  but  afterwards  acknowledged 
it,  and  said  defendant  had  seduced  her, 
under  promise  of  marriage,  in  October. 
The  time  of  the  birth  of  the  child  fell  short 
of  the  regular  time,  but  was  not  below 
minimum  limit."  J.  W.  Kirkpatrick,  the 
magistrate,  testified  that  wlien  the  war- 
rant was  sworn  out  before  him  Mr.  and 
Mrs.  Hargett  said  they  thought  it  was  the 
25th  of  October  when  the  seduction  took 
place,  but  Rosa  said  it  was  earlier  than 
that.  On  the  preliminary  hearing,  the  de- 
fendant admitted  that  he  had  intercourse 
with  the  prosecutrix,  but  denied  that  it 
•was  under  promise  of  marriage.  This  wit- 
ness and  two  others  testified  that  the 
characters  of  Mr.  and  Mrs.  Hargett  and 
Rosa  were  good,  and  the  state  rested  its 
case.  The  defendant  testified  in  his  own 
behalf.  In  substance,  that  he  went  to  Mr. 
Hargett's  one  night  to  engage  a  buggy. 
He  (Mr.  Hargett)  bad  gone  off.  and  de- 
fendant waited  for  bis  ratum.    Mrs.  Har- 


gett went  to  bed,  and  defendant  and  Rosa 
were  in  the  next  room.  He  had  sexual  in- 
tercourse with  her  that  night.  Did  not 
promise  her  then,  or  at  any  other  time,  to 
marry  her.  After  sitting  some  time,  told 
her  (Rosa)  to  go  and  ask  her  mother  if  he 
could  get  the  buggy.  She  returned  and  > 
said  that  her  mother  said  he  could  get  it. 
Did  not  hear  what  was  said  In  the  other 
room.  Told  the  magistrate  that  he  had 
had  intercourse  with  her  once,  hut  denied 
the  promise  of  marriage.  Never  went  to 
see hepbut once  before  thenlght  spoken  of. 
One  Garrison.a  witness  for  defendant,  tes- 
tified that  in  December,  1889,  he  and  the 
prosecutrix  went  out  among  some  cedars 
to  ha  ve  sexual  intercourse, "  but  was  scared 
off  by  Martin  Wolfe,  and  he  did  not  have  in- 
tercourse with  her."  Pressley,  James  T. 
Trull,  Joe  Trull,  Columbus  Pressley,  and 
M.  A.  Price,  witnesses  for  defendant,  . 
each  testified  that  prior  to  October,  188S, 
he  had  sexual  intercourse  with  the  prose- 
cutrix. The  defendant's  counsel  proposed 
to  prove  by  C.  Pressley,  (of  these  wit- 
nesses,) that  prior  to  October,  1888,  the 
prosecutrix  bad  written  a  note  to  him 
making  an  assignation  with  bim.  The 
witness  stated  "that  he  did  not  know 
where  the  note  was;  that  he  had  not  seen 
It  since  he  left  Pineville,  more  than  a  year 
ago,  and  that  be  had  not  looked  for  it. " 
The  solicitor  for  the  state  objected  to  the 
witness  stating  the  contents  of  the  note. 
The  objection  was  sustained,  and  defend- 
ant excepted.  Martin  Wolfe  testified  cor- 
roborating the  witness  Garrison.  Six 
witnesses  for  the  defendant  testified  that 
bis  cbaVacter  was  good,  and  there  was  the 
testimony  of  a  number  of  witnesses  as  to 
the  good  character  of  witnesses  for  defend- 
ant. Four  witnesses  testified  that  the 
character  of  prosecutrix  had  been  bad  for 
IS  months,  and  another  testified  that  "she 
was  considered  a  fast  girl,  but  he  never 
heard  anything  against  her  chastity." 
The  defendant  closed,  and  the  state  intro- 
duced one  Jennlng:s,  who  testified  that  the 
characters  °of  Mr.  and  Mrs.  Hargett  and 
Rosa  were  good.  The  father  of  the  prose- 
cutrix was  then  introduced  by  the  state, 
and  testiflid  that  Joe  Trull  and  Jim  Trull 
"bad  both  told  him  that  they  never  had 
had  Intercourse  wjth  Rosa,  and  that  de- 
fendant was  at  his  house  in  October, 
•  •  •  and  when  he  returned  that  night 
Mrs.  Hargett  told  him  that  Rosa  and  Fer- 
guson would  l>e  married  in  two  weeks, 
and  that  he  must  go  to  town  and  get 
dresses,  which  he  did  next  day."  The  de- 
fendant asked  in  writing  the  following  in- 
structions: "(1)  That  the  testimony  of 
the  prosecutrix  must  be  supported  by  oth- 
er testimony,  as  to  the  fact  that  there  was 
a  promiHe  of  marriage,  and  that  the  de- 
fendant procured  the  carnal  intercourse 
by  reason  of  promise  of  marriage;  (2) 
tha  t  there  Is  no  evidence  in  this  case  sup- 
porting the  testimony  of  Rosa  Hargett  as 
to  the  promise  of  marriage,  and  the  jury 
must  therefore  acquit  the  defendant;  (3) 
that  upon  all  the  evidence  the  jury  should 
acquit  the  defendant. "  His  honor  refused 
to  give  these  instructions,  and  defendant 
excepted.  His  honor  then  instructed  the 
Jury  as  follows:  "In  other  criminal  cases. 
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a  jary  may  convict  the  defendant  upon 
the  mere  naked  testimony,  unsupported, 
oncorroborated,  o{  one  witness,  provided 
tliejary  are  sattsfled  beyond  a  reasonable 
doabt  of  tbe  Knilt  of  the  defendant  by  the 
testimony  of  tbe  witness>  Tbe  case  at 
bar,  however,  forms  an  exception  to  this 
m]e.  The  act  of  assembly  creating  this 
offense  provides  that  tbe  defendant  shall 
not  be  convicted  npon  'the  unsupported 
testimony'  of  the  woman.  It  follows, 
therefore,  that  if  the  Jury  in  this  case 
should  believe  tbe  testimony  nf  the  Rrose- 
cutrix  to  bv  true,  they  are  prohibited  from 
convicting  the  defendant,  unless  there  is 
testimony  in  the  case  of  a  supporting 
nature.  [The  crime  of  seduction  under 
this  statute  is  made  up  of  three  ingre- 
dients: (1)  There  must  be  act  of  sexual  in- 
tercourse. (2)  Thisact  niustbe  committed 
.under  a  promise  of  marriage.  (3)  The 
woman  must  be  in  tbe  character  of  an  In- 
nocent woman, — one  who  has  never  had 
illicit  sexual  intercourse  with  a  man.] 
Too  are  instructed,  in  order  to  convict  the 
defendant,  you  must  be  convinced  beyond 
a  reasonable  doubt  (1)  that  there  was  an 
act  of  sexual  intercourse  between  the  de- 
fendant and  prosecutrix;  (2)  that  tbe  uct 
was  committed  under  a  promise  of  mar- 
riag;e;  (8)  that  the  prosecutrix  was  an  In- 
nocent woman,— one  who  bad  never  had 
illicit  sexual  intercourse  with  a  man.  The 
opposing  connHcl  In  this  case  do  not  agree 
in  construing  the  statute.  Bear  In  mind 
that  there  must  be  supporting  testimony 
in  order  to  bring  tbe  case  within  the  pro- 
visions of  tbe  statute.  The  court  in- 
structs you  that  if  the  prosecutrix 'Is  sup- 
ported by  the  testimony  of  other  witnpfisea 
48  to  tbe  truth  of  the  existence  of  either 
one  of  the  three  material  allegations  made 
by  the  state,  then  such  supporting  testi- 
mony would  bring  the  ease  within  the 
provisions  of  the  statute.  Is  there  any 
supporting  evidence  in  this  case  as  to  the 
act  of  sexual  intercourse?  Is  there  any  as 
to  the  promise  to  marry?  Is  then*  any  as 
to  the  Innocent  character  of  the  woman? 
[Here  his  honor  repeated  the  testimony.] 
It  is  not  necessary  that  there  should  be 
supporting  testimony  as  to  each  and  ail 
three  of  the  issues  involved,  to  bring  this 
case  within  the  provisions  of  the  statute. 
Tbe  statute  does  not  go  so  far  as  that. 
If  there  be  supporting  testimony  going  to 
establish  the  truth  of  either  one  of  the 
three  aii^ations  made  by  the  state,  and 
which  it  devolves  upon  the  state  to  estab- 
lish, then  the  case  is  bronght  within  the 
intent  of  the  statute.  Whether  there  be 
any  supporting  testimony  in  the  case,  and 
the  extent  of  It,  and  tbe  weight  to  be  at- 
tached to  it,  are  questions  entirely  within 
the  province  of  the  Jury."  The  Jury  re- 
turned a  verdict  of  guilty,  and  there  was 
iudgment,  from  which  tbe  defendant  ap- 
pealed, and  assigned  as  errors:  "(1)  In 
excluding  the  evidence  of  the  witness 
Pressloy.  as  to  the  contents  of  the  note. 
(2)  In  refusing  to  give  the  charges  re- 
quested. (8)  To  that  part  of  his  honor's 
charge  defining  tbe  offense.  (4)  To  that 
part  of  the  charge  embraced  within  brack- 
ets." 
Joaea  A  Tillett  and  BartreU  A  Walker, 


for  appellant, 
the  State. 


2b»  AttoTMor  (3«a»ndt  tor 


Davis,  J.,  (after  ttatta/f  tbe  tkett  am 
above.)  1.  The  first  exception  is  to  tbe 
exclusion  of  the  evidence  of  the  contents 
of  tbe  note.  There  are  numerous  excep- 
tions to  the  general  rule,  which  requires 
the  production  of  a  written  Instrument 
as  tbe  best  and  usually  onlyuvldenceof  its 
contents.  Does  the  note  in  question  faU 
within  any  of  the  exceptions?  The  note 
contained  no  agreement  required  to  be 
in  writing.  Its  contents  were  purely 
collateral  to  the  issue.  And,  as  was  said 
by  the  present  chief  Justice  in  the  castt  of 
State  V.  Credle,  91  N.  C.  «48, "  It  was  not  in- 
tended to  "be  preserved,  but  to  serve  a  tem- 
porary purpose  and  disappear.  •  •  • 
It  was  a  loose,  casual  paper,  and  what  It 
contained  might  be  proved  like  any  other 
fact  or  event.  The  rule  that  a  written  in- 
strument cannot  be  cuntradlcted.  mudl- 
ded,  or  added  to  by  parol  proof  has  noap- 
plication  to  it.  It  was  competent  to 
speak  of  it  and  what  it  contained  without 
producing  it.  or  showing  that  it  was  de- 
stroyed or  lost."  We  do  not  think  tbe 
note  in  question  comes  within  tbe  general 
rule  excluding  parol  evidence  of  the  con- 
tents of  written  instruments,  and  tbp  evi- 
dence should  have  been  admitted.  State 
V.  Credle,  supra ;  State  v.  Wilkeraon.  96  N. 
C.  696,  3  S.  E.  Kep.  683;  1  Greenl.  Ev.  9  89. 
and  cases  cited. 

2.  The  second  exception  is  to  the  refusal 
to  give  tbe  charges  requested.  We  think 
the  defendant  was  entitled  to  the  first  In- 
struction asked,  and  if  .not  embraced,  in 
BubHtance,  in  the  charge  of  his  honor,  as 
it  clearly  was  not,  it  was  error  to  refuse 
It,  and  as  the  exceptions  to  the  refusal  to 
give  the  instructions  asked,  and  to  .the 
charge  as  given,  are  kindred  in  character, 
and  rest  substanttaliy  upon  the  same 
grounds,  we  propose  to  consider  them 
together.  The  act  (Laws  \»<5.  c.  24K)  un- 
der which  the  defendant  is  indictetl  de- 
clares **  that  any  man  who  shall  seduce 
an  innocent  and  virtuous  woman  under 
promise  of  marriage  shall  be  guilty  of  a 
crime:  »  •  •  provided,  however,  that 
the  unsupported  testimony  of  the  woman 
shall  not  be  sufficient  to  convict."  His 
honor  not  only  refused  to  give  the  first 
instruction  asked,  but,  after  defining  tbe 
crime  of  criminal  seduction  under  the  stat- 
ute, as  "made  up  of  three  Ingredients: 
(I)  There  must  be  the  act  of  sexual  inter- 
course. (2)  The  act  must  be  committed 
under  promise  of  marriage.  (3)  The  wo- 
man must  be  In  tbe  character  of  an  inno- 
cent woman, — one  who  bus  never  had  il- 
licit sexual  Intercourse  with  a  man," — and 
telling  the  jury  "that  there  must  be  sup- 
porting testimony  in  order  to  bring  tbe 
case  within  the  provisions  of  the  statute," 
be  tells  them,  in  substance,  that  if  the 
prosecutrix  is  supported  by  tiie  testimony 
of  other  witnesses  as  to  the  truth  of  the 
existence  of  any  one  of  these  ingredients, 
tbe  case  is  brought  within  tbe  provisions 
of  the  act:  and  hs  then  asks,  "Is  there  any 
supporting  evidence  in  this  case  as  to  tbe 
act  of  sexual  intercourse?"  and  of  thetwo 
other  material  Ingredients,  and  instructs 
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them  that  U  there  Is  the  case  Is  broDKht 
within  the  statute.  We  think  his  honor's 
definition  of  the  crime  created  by  the  stat- 
ute is  misleading.  It  is  true  there  can  be 
no  crime  without  sexual  intercourse,  but 
there  may  be  sexual  Intercourse  without 
crime  nuder  the.  statute.  Sexual  inter- 
course is  not  made  criniln>)l  by  this  stat- 
ute, nor  is  seduct'oa  made  a  crime,  but  it 
is  the  seduction  of  an  Innocent  and  virtu- 
ous woman,  under  the  promise  of  mar- 
liai^;  aud  the  concurrent  pres(>nce  of  a 
man  and  woman  may  be  said  to  be  an  es- 
sential inKTedient,  whether  In  the  act  of 
sexual  intereourse  or  seduction,  without 
which  neither  could  be  committed,  but 
neither  one  more  than  the  other.  Nor  is 
seduction  itself  a  crime  under  the  stat- 
ute, but  the  gravameo  of  the  offense  is  the 
seduction  of  an  innocent  and  virtuous 
woman,  under  the  promise  of  marriage. 
Without  the  promise  there  can  be  no  crime 
under  the  statute,  whatever  may  be  the 
character  of  the  woman.  Besides,  the 
woman  must  be  virtuous;  that  Is,  pure 
and  chaste  as  well  as  Innocent.  The  pur- 
pose of  this  statute  is  to  protect  Innocent 
and  virtuous  women  against  wicked  and 
designing  men,  who  know  that  one  of  the 
most  potent  of  all  seductive  arts  is  to  win 
love  and  confldence  by  promising  love  and 
marriage.  In  section  1113  of  the  Code,  the 
word  "innocent,"  is  used,  which  Judge 
RcFFiN  defines.  In  State  v.  McDanlel,  84  N. 
0.805,  as  meaning  "a  pure  woman;  one 
whose  character,  to  use  the  language  of 
the  preamble  of  the  statute.  Is  unsullied." 
In  State  v.  Davis,  92  N.  C.  764,  "an  Inno- 
cent woman,"  within  the  meaning  of  that 
section,  is  defined  to  be  "one  who  had 
never  had  actual  Illicit  InteK-ciurse  with  a 
man,"  and  merfi  lasclvlousness,  and  the 
permission  of  liberties  by  men,  aie  not 
contemplated  by  the  statute;  and  thisdef- 
inltion  of  the  words  "an  Innocent  woman  " 
has  been  followed  In  State  v.  Uorton,  100 
N.C.447,  6  S.  E.  Rep.  23.S,  in  construing  the 
word  "innocent,"  In  the  statute  now  un- 
der review.  But  the  woman  must  not 
only  be  "Innocent, "but "virtuous."  What 
force.  If  any,  does  the  word  "virtuous  "Im- 
part to  the  act?  In  Statev.GrlKg,104N.  C. 
882,  10  8.  E.  Kep.  &<4,lt  is  said. citing  State 
v.  Aldrldge,  8fi  N.  C.  6«0,  that  a  woman 
who  at  some  time  in  her  life  has  made  a 
"slip  in  her  virtue,"  Is  entitled  to  the  pro- 
tection of  section  1113  of  the  Code,  if  she  is 
"chaste  and  virtuous"  when  the  slander- 
ous words  are  uttered.  There  Is  a  mani- 
fest reason  why  the  words  "an  Innocent 
woman,"  In  8erti<m  1113  of  the  Co(^.  and 
"Innocent  and  unprotected  women  'n  sec- 
tion 3768,  should  be  construed  to  mean  In- 
nocent of  illicit  sexual  intercourse,  as  af- 
fecting her  reputation  when  the  slanderous 
words  are  spoken,  for  the  purpose  of  those 
sections  is  to  protect  women  who,  how- 
ever imprudent  they  may  have  been  in 
other  respects,  have  not  so  far  "stooped 
to  folly  "as  to  Murrender  theirchastityund 
become  incontinent,  or  who  have  retained 
their  characters.  If  a  "slip  has  been  made," 
from  "the  wanton  and  malicious  slander" 
of  persons,  who  may  attempt  to  destroy 
their  reputations  and  blast  and  ruin  their 
characters.  But  the  act  of  1885,  recogniz- 
ing the  fralltty  of  man  as  well  as  woman, 
T.123.E.no.l2— 37 


superadds  to  the  word  "innocent"  the 
word  "  virtuous, "  and  before  It  will  con- 
demn and  punish  the  man,  who  may  be  se- 
duclble  as  well  as  seductive,  requires  that 
It  shall  bemadeto  appear  that  the  woman 
was  herself  "Innocent  and  virtuous,"  and 
that  the  seduction  was  compnsHed  by 
winning  her  confidence  and  love  under 
the  false  and  alluring  means  of  a  prom- 
ise of  marriage;  but  if  she  willingly  sur- 
renders her  chastity,  prompted  by  her 
own  lustful  paxHluns,  or  any  other  mo- 
tive than  that  produced  by  a  promise  of 
marriage,  she  is  /o  par/ de//cto,  and  there 
is  no  crime  under  the  statute.  She  must 
not  only  be  Innocent,  but  virtuous;  that 
is,  chaste  and  pure;  and  If  such  a  woman 
yields,  under  the  promise  of  marriage,  to 
the  "studied,  sly,  ensnaring  art,  •  •  • 
dissembling  smooth."  of  the  seducer,  and 
is  betrayed,  she  deserves  sympathy  and 
pity,  and  he  not  only  deserves  the  "curse" 
of  all  who  love  honor  and  virtue,  bnt  the 
severest  penalties  of  the  law.  The  woman, 
however,  must  be  "virtuous"  as  well  as 
"Innocent;"  and  this  Implies  something 
more  In  her  conduct  than  mere  Innocence 
of  Illicit  sexual  Intercourse,  if  she  willing- 
ly submitted  to  his  embraces,  the  mere 
promise  of  marriage  would  not  make  it 
seduction.  People  v.  Clark,  33  Mich.  117. 
And  her  evidence  must  be  supported.  No 
such  proviso  Is  to  be  found  lnsc>ctl(ms  1113 
and  3763.  For  Illustration :  There  Is  no 
evidence  that  Potlphar's  wife  ever  had 
Illicit  sexual  Intercourse  with  any  one,  and 
yet  the  Idea  of  a  "virtuous  woman" 
would  hardly  be  suggested  by  her  name. 

In  the  case  before  us,  was  the  evidence 
of  the  prosecutrix  supported  as  required 
by  the  statute,  and  was  his  honor  correct 
in  telling  the  jury  that  It  was  sufficient  if 
she  was  supported  In  any  one  of  the  three 
facts  of  sexual  Intercourse. — promise  of 
marriage  and  innocence  of  the  woman,  iu 
the  senHe  defined  by  him?  The  question 
of  sexual  Intercourse  was  not  in  issue; 
that  was  an  admitted  fact;  and  if  his 
honor  was  correct.  It  was  needless  for  him 
to  have  told  the  jury  that  It  was  entirely 
within  their  discretion  to  say  whether 
there  was  any  supporting  te«tlmony,  and 
the  weight  to  be  attached  to  It.  He  mighl 
as  well  have  told  them  that  there  was 
supporting  testimony,  as  the  defendant 
admitted  the  sexual  Intercourse,  and  that 
was  sntilclent  under  the  statute.  But  we 
think  his  honor  erred  in  his  charge.  The 
crime  does  not  consist  In  the  sexual  Inter 
course,  nor  In  the  seduction,  nor  in  the  in 
nocence  and  virtue  of  the  woman,  but  la 
committing  the  act  under  promise  of  mar- 
riage, without  which  no  crime  Is  created 
by  the  statute,  and  which  alone  makes 
the  seduction  criminal ;  and  In  this  it  Is 
not  sufficient  that  the  prosecutrix  shall  be 
corroborated,  but  she  must  be  supported 
by  Independent  facts  or  clrcumHtances; 
and  this  seems  to  he  the  view  of  the  court' 
in  State  v.  Horton.lOO  N.C.445,fi  S.  E.Rep. 
2:18,  in  which  the  late  chief  Justice  speaks 
of  the  "corroborative  evidence,"  and  ol 
the  "additional  supportingevldence  under 
the  statutory  requirement;"  the  support* 
Ing  evidence  in  that  case  being  the  admi» 
sion  by  the  defendant  to  the  father  thai 
he  bad  promised  to  marry  the  prosecutri.'n. 
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The sapporting  evidence  need  not  bean 
additional  witness,  or  equivalent  to  the 
testimony  of  an  additional  witness,  but, 
as  is  said  in  regard  to  Indictments  fur  per- 
jury, (wtiicb  cannot  be  sustained  upon  the 
simple  unsupported  testimony  of  a  single 
witness,  however  credible,)  there  must  be 
some  independent  evidence  or  circum- 
stance in  corroboration.  1  Greenl.  Ev.  §§ 
257,  258.  And  it  must  be  independent  of 
and  other  than  that  of  the  prosecutrix. 
People  y.  Kenyon,  6  Park.  Crim.  R.  288. 
The  questions  presented  by  the  appeal  are 
discussed  at  length  in  Bishop  on  statutory 
Crimes.  §§  63S-6o2,  in  People  v.  Clark,  33 
Mich.  112,  and  in  Armstrong  v.  People,  70 
N.  Y.  88.  In  many  of  the  states  there  Is  a 
statutory  provision  similar  to  ours,  vary- 
ing in  phraseology,— that  of  New  York, 
for  instance,  using  the  words  "unmarried 
female  of  previous  chaste  character," — 
but  most  ol  them  requiring  that  the  prose- 
cutrix shall  be  supported  in  her  evidence 
in  order  to  convict.  In  the  last  case  cited 
it  Is  said:  "The  Immediate  persuasions 
which  led  to  compliance  may  not  be 
proved  by  the  evidence  of  third  persons 
directly  to  the  fact.  They  are  to  be  Inferred 
from  the  facts  that  the  man  bad  the 
opportunities,  more  or  less  frequent  and 
continued,  of  making  the  advances  and 
the  proposition;  and  that  the  relations 
of  the  parties  were  such  as  that  there 
was  likely  to  be  that  confidence  on  the 
i)art  of  the  woman  in  the  asseverations 
ot  devotion  on  the  part  of  the  man,  and 
that  affection  towards  him  personally, 
which  would  overcome  the  reluctance  on 
her  part,  so  long  Instilled  as  to  have  be- 
some  natural,  to  surrender  her  chastity." 
Ab  to  the  promise  of  marriage  the  require- 
ment of  the  statute  is  satisfied  by  proof  of 
circumstances  which  usually  attend  an  en- 
gogement  of  marriage.  The  defendant 
either  committed  the  crime  of  seduction 
"under  promise  of  marriage"  or  there  was 
no  crime.  The  only  independent  support- 
ing evidence  of  the  promise  of  marriage 
was  the  conversation  with  her  mother 
when  she  went  to  get  her  consent.  If  the 
lefendant  heard  it,  and  that  was  a  ques- 
tion for  the  jury,  and  the  second  and  third 
instructions  asked  were  properly  refused. 
There  is  no  other  evidence  or  circum- 
stance except  that  emanating  from  her 
that  is  not  as  consistent  with  tlie  conclu- 
sion that  she  submitted  to  the  embraces 
of  the  defendant  voluntarily,  and  without 
seductive  arts  or  promises  on  the  part  of 
the  defendant,  as  that  she  surrendered  her 
chastity  because  of  any  promise  of  mar- 
riage, and  persuasion  or  solicitation  be- 
cause of  the  promise.  In  fact  there  is  a 
singular  absence  of  facts  or  circumstances 
whli-h  usually  attend  engagements  or 
promisesto  marry.  Herfatherand  mother 
were  witnesses  for  her,  and  It  does  not  ap- 
pear that  either  of  them  ever  had  any  con- 
versation with  the  defendant  about  so  im- 
portant a  family  matter.  It  dues  not  ap- 
pear that  he  was  in  the  habit  of  visiting 
her  before  the  alleged  act  of  seduction,  or 
that  be  ever  visited  her  after,  or  that  there 
was  any  complaint  of  his  failure  to  do  so, 
or  to  comply  with  his  alleged  promise,  till 
many  mouths  after,  when  the  doctor  ex- 
amined her  and  found  heroreenant.  which 


she  at  first  denied,  but  afterwards  said 
that  she  had  been  seduced  by  the  defend- ' 
ant  under  promise  of  marriage.  It  ap- 
pears from  the  testimony  of  the  doctor 
that  the  birth  of  the  child  was  short  of  the 
regular  time,  but  within  the  minimum 
limit  of  gestation,  and  so  far  from  furnish- 
ing independent  evidence  to  support  that 
of  the  prosecutrix.  It  tends  to  throw  sus- 
picion upon  it.  The  prosecutrix  says  that 
the  Illicit  intercourse  was  at  the  defend- 
ant's solicitation,  but  she  does  not  say, 
and  it  only  appears  infereutially.  If  at  all, 
that  she  yielded  to  hlssoiicitation  because 
of  a  promise  of  marriage,  and  upon  her 
own  testimony  there  seems  to  have  been 
very  little  seductive  art  employed.  There 
were  a  number  of  witnesses -who  testified 
to  Illicit  intercourse  with  the  prosecutrix, 
but  It  was  for  the  Jury  to  say  what  weight 
their  evidence  was  entitled  to,  and  they 
seeiu  to  have  given  none.  While  we  do 
nut,  and  cannot,  approve  or  commend  the 
example  of  an  eminent  personage  who  Is 
said  "to  have  sworn  to  a  lie  like  a  gentle- 
man" to  protect  the  i-eputation  of  a 
woman  in  high  social  position,  we  cannot 
condemn  that  sentiment  which  disinclines 
honest  and  virtuous  Jurors  to  yield  ready 
credence  to  the  testimony  of  men  who  ex- 
pose their  own  Immoral  conductin  testify- 
ing willingly  to  their  wicked  Intercourse 
with  a  frail  woman  whose  virtue  has  been 
assailed.  We  think, fortbereasonsstated, 
there  was  error. 


(86  Ga.  SOS) 

Western  Union  Tel.  Co.  v.  Nunnally. 
(Supreme  Court  of  Oeorgia.    Jan.  14,  1801.) 
TsutOBAFB  CoMPANns — Failubb  to  Dblitkb 
Message — Penalties. 
A  suit  under  the  act  of  1887  for  the  recov- 
ery of  a  penalty  incurred  by  a  telegraph  company 
by  reason  of  its  failure  to   deliver  a  dispatch  in 
due  time  is  barred   by  section  2925  of  the   Code 
within  one  year  from  the  time  the  company's  lia- 
bility thereto  was  discovered,  or  by  reasonable 
diligence  could  have  been  discovered. 
(Syllabus  by  the  Court.)     ' 

Error  from  city  court,  Floyd  county: 
Meybrhardt,  Judge. 

BIffby  &  Berry  and  C*.  RowttlJ,  for  plain- 
tiff in  error.  Nunually  &  Neel,  for  defend- 
ant In  error. 

Bi.ECKi.BY,  C.  J.  It  appears  upon  the 
face  of  the  declaration  that  the  cause  of 
action  arose,  and  the  plaintiff  had  knowl- 
edge of  its  existence,  more  than  one  year 
before  the  institution  oi  the  suit.  The 
statute  of  limitations  was  pleaded,  and 
at  the  trial  the  defendant  made  a  motion 
to  dismiss  the  action  because  it  was 
barred.  This  motion  ought  to  have  been 
granted,  inasmuch  as  the  plea  was  sup- 
ported by  facts  which  appeared  on  the 
face  of  the  declaration.  Under  the  Code, 
(section  3459,)  the  matter  of  the  plea  was 
available  by  motion,  lor  the  truth  of  it 
was  established  by  the  declaration  itself. ' 
The  action  was  tor  a  penalty  imposed  by 
the  act  of  1887  upon  the  telegraph  com- 
pany for  failure  to  deliver  a  message  with 
due  diligence.  The  act  itself  denominates 
thesum  recoverable  as  a  penalty,  and  this 
court.  In  Telegraph  Co.  v.  Taylor,  84  Ga. 
408. 11  S.  E.  Rep.  396,  has  held  it  to  be  a 
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penalty  tor  viola  ting  a  statute  by  the 
breacb  of  a  public  duty.  And  nee  Good- 
ridse  y.  Railway  Co.,36  Fed.  Rep.  35.  Sec- 
tion 2925  of  the  Code  is  in  this  language: 
"All  actions  by  informers  to  recover  any 
fine,  forfeiture,  or  penalty  shall  be  com- 
menced within  one  year  from  the  time  the 
defendant's  liability  thereto  was  discov- 
ered, or  by  reasonable  diligence  could  have 
been  discovered."  The  case  is  clearly 
witbin  the  spirit  and  meaning,  if  not 
within  the  very  letter,  of  this  section.  The 
action  Is  to  recover  a  penalty,  and  it  is 
brought  by  one  who,  if  not  literally  an 
informer,  is  designated  by  statute  to  take 
the  fruits  of  an  action  brought  for  the 
violation  of  a  public  penal  law.  The  defi- 
nition of  "informer"  given  in  Bouvier's 
Law  Dictionary  is:  "A  person  who  in- 
forms or  procures  an  action  against  an- 
other whom  he  suspects  of  the  violation 
of  some  penal  statute. "  It  will  aid  us  in 
arriving  at  the  true  sense  of  the  Code  to 
look  baclc  at  the  legislation  which  It 
superseded.  The  colonial  act  of  1767 
(Cobb's  Dig.  p.  563)  contained  this  pro- 
vision :  "  In  all  and  every  case,  where  any 
penalty,  fine,  or  forfeiture,  whatsoever, 
hath  been,  or  shall  hereafter  be,  inflicted 
or  imposed  by  any  act  or  acts  of  the 
general  assembly  of  this  province  already 
passed,  or  hereafter  to  be  passed,  and  the 
time  of  suing  or  prosecuting  the  offender 
or  offenders  against  such  acts  not  thereby 
provided,  no  information,  action,  suit,  or 
prosecution  shall  be  had,  brought,  issued, 
or  commenced  against  the  offender  or  of- 
fenders, against  any  such  act  or  acts,  for, 
or  in  respect  of,  any  such  penalty,  fine, 
or  forfeiture,  unless  thesamebe  done  with- 
in six  months  after  the  passing  of  this 
act.  If  the  offense  Iiath  been  already  com- 
mitted, and  witbin  the  Mke  space  of  time 
after  the  offense  committed, for  thefuture; 
and  all  and  every  offender  and  offenders 
against  any  such  act  ur  acts  shall  not 
from  thenceforth  be  subject  or  liable  to 
any  penalty,  fine,  or  forfeiture  which  may 
thereby  be  inflicted  or  imposed,  any  law, 
usage,  or  custom  to  the  contrary  in  any 
wise  notwithstanding."  Then  came  the 
act  of  1855,  (Acts  18oo-56,  p.  236.)  in  these 
words:  "Where  any  person  shall  be 
guilty  of  acts,  which,  by  the  laws  now  in 
force,  suliject  tlie  offender  to  any  penalty, 
fine,  or  forfeiture,  and  the  time  of  suing 
or  prosecuting  such  offender  is  not  other- 
wise provided  for  in  this  act,  no  action, 
suit,  orindlctment  shall  bebrought  against 
such  offender  unless  the  same  be  brought 
within  one  year  next  after  the  offense  shall 
have  been  committed. ".  Wehaveno  doubt 
that  the  Code  intended  to  sum  up  all  the 
cases  provided  for  in  these  two  previous 
statutes,  and  treat  them  as  cases  brought 
by  informers.  If  this  construction  is  not 
sustainable,  then  the  Code  prescribed  no 
limitation  whatever  for  such  an  action 
as  the  one  now  under  consideration,  un- 
less it  falls  within  section  2916,  which  is 
in  these  words :  "All  suits  for  the  enforce- 
ment of  rights  accruing  to  individuals 
under  statutes,  acts  of  incorporation,  or 
by  operation  of  law,  shall  be  brought 
within  twenty  years  aftei  the  right  of  ac- 
tion accrues.  We  think  it  incredible  that 
actionsfor  penal  ties  should  havebeen  limit- 


ed to  1  year  when  brought  by  an  informer, 
and  to  20  years  when  brought  by  others 
not  falling  within  the  strict literhl  descrip- 
tion of  Informers.  There  is  every  reason 
why  the  omission  of  a  telegraphic  company 
to  deliver  a  message  with  due  promptness 
should  not  be  left  open  to  suit  for  20  years. 
If  any  peualty  whatever  ought  to  be  pros- 
ecuted for  speedily,  It  w'ould  be  one  of  this 
nature.  To  leave  thecompany exposed  to 
suit  for  the  almost  innumerable  transac- 
tions of  this  kind  for  20  years  would  be 
simply  absurd.  In  Adams  v.  Woods,  2 
Cranch,  342,  Clilef  Justice  Marsham>  said, 
speaking  of  a  statute  of  the  United  States: 
"In  expounding  this  law,  it  deserves  some 
consideration  that,  if  it  does  not  limit  ac- 
tions of  debt  for  penalties,  these  actions 
might,  in  many  case^,  be  brought  at  any 
distance  of  time.  Tliis  would  be  utterly 
repugnant  to  the  genius  of  our  laws.  In 
a  country,  where  not  even  treason  can  be 
prosecuted  after  a  lapse  of  tiireeyears,  it 
can  scarcely  be  supposed  that  an  indi- 
vidual would  remain  forever  liable  to  a 
pecuniary  forfeiture. "  If  all  actions  by 
informers  for  penalties  are  to  be  com- 
menced within  1  year.  It  is  much  more 
reasonable  to  treatall  personsempowered 
to  sue  for  penalties  as  informers,  than  to 
hold  that  the  right  of  action  remains  open 
for  20  years  for  a  class  of  penalties  which 
ought  to  be  sued  for  speedily,  if  any  ought. 
Judgment  reversed. 


(86  Oa.  2») 

Satannab,  F.  &  W.  Rt.  Co.  v.  SMrra. 
(Supreme  Court  of  Oeorgta.    Nov.  88,  1890.) 
Number  or  Nkw  Tbuls— Bvidbxce.  . 
The  controversy  being  one  of  fact  only,  a 
third  verdict  for  the  plaintiff  not  being  excessive 
in  amount,  and  the  evidence,  taking  it  in  its  ut- 
most force,  letter,  and  spirit,  in  favor  of  plain- 
tiff,  being  sufflutent  to  warrant  a  recovery,  s 
fourth  trial  should  be  denied. 
{Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham 
county;  Fai.ugant,  Judge. 

Cbisbolm,  Erwia  &  Vu  Bifcnoo,  for  plain- 
tiff in  error.  Denmark  &  Adnms,  lot  de- 
fendant in  error. 

Bleckley,  C.  J.  This  is  a  third  verdict 
in  favor  of  the  plaintiff  below,  defendant 
in  error  hei-e.  The  first  was  for  $7,500,  the 
second  for  f  10,500,  and  the  third,  and  last, 
for  $7,000.  Upon  the  secnndgrantof  anevi 
trial,  the  case  was  brought  here  by  Smith, 
and  will  be  found  reported  in  84  Ga.  098, 11 
S.  E.  Rep.  455.  In  affirming  the  judgment 
granting  a  new  trial,  this  court  dlKtinctly 
announced  tha  t  the  matters  In  con  tro  versy, 
including  the  diligence  of  the  respective 
parties,  were  for  determination  by  the  jury. 
The  case  was  said  to  be  an  exceedingly 
close  one,  and,  had  not  the  verdict  been 
for  so  large  a  sum,  it  is  not  improbable 
that  the  judgment  granting  a  new  trial 
would  have  been  reversed.  The  last  ver- 
dict seems  reasonable  in  amount,  and, 
while  the  motion  for  a  new  trial  complains 
of  it  as  excessive,  we  can  realize  no  shock 
from  it  to  our  moral  sense,  nor  can  wo 
discover  in  the  facts  of  the  case  any  cause 
why  it  should  shock  the  moral  sense  of 
others.    The  injury   was   a  very  serious 
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one,  resulting;  In  tbe  mntilatlon  of  a  boy 
nnder  10  years  of  age  for  life,  to  say  noth- 
ing of  pain  and  suffering.  The  other 
fn'onnds  of  the  motion  for  a  new  trial  are 
that  the  verdict  was  contrary  to  law.  to 
evidence,  and  to  the  weight  of  evidence. 
In  dealing  with  a  third  verdict,  tbe  law  Is 
satisfied  with  the  evidence  if,  npon  the 
most  favorable  view  that  can  be  taken  of 
It  In  behalf  of  tbe  prevailing  party,  and 
conntlng  as  naught  all  conflict,  tbe  Jury 
could  have  reached  the  conclusion  at  wl;ich 
tbey  arrived.  In  this  instance,  accepting 
the  evidence  of  tbe  plaintiff  himself,  and 
that  of  his  other  witnesses,  the  Jury  would 
not  only  be  warranted  in  their  finding, 
but  almost  constrained  to  find  in  his  fa- 
vor. Indeed,  that  the  injury  was  caused 
by  the  running  of  the  cars  is  not  even  dis- 
puted; and  it  devolved  npon  the  railway 
company  to  make  it  appear  that  their 
agents  bad  exercised  all  ordinary  and  rea- 
sonable care  and  diligence.  Code.  S  3033. 
Perhaps,  under  the  peculiar  circumstances 
of  this  case,  this  burden  may  not  have 
rested  on  the  company,  had  It  not  been 
established  that  the  public  crossing  was 
unwarrantably  obstructed  by  the  cars, 
and  occasion  thereby  given  for  going 
round  and  crossing  in  an  unusual  place 
to  avoid  the  obstmctlon.  But  there  was 
ample  evidence  to  Justify  the  Jury  In  reach- 
ing such  a  conclusion.  In  the  final  stages 
of  tbe  Investigation,  therefore.  It  was  for 
the  company  to  vindicate  the' diligence  of 
Its  employes  In  all  respects,  and  not  for 
the  plaintiff  to  impeach  their  diligence  be- 
yond showing  tbe  fact  and  manner  of  his 
Injury.  And  being  himself  a  child  under 
10  years  of  age,  the  jury,  In  pasHlng  upon 
his  diligence,  might  propierly  have  let  him 
off  with  a  very  moderate  degree  of  care, 
owing  to  bis  long  detention  at  the  cross- 
ing by  the  train  which  obstructed  him  on 
his  way  home,  and  owing, to  his  anxious 
state  of  mind  on  account  of  the  lateness 
of  his  return  home  from  school,  and  the 
probability  tliat  he  would  Incur  pa- 
rental censure.  If  not  punishment,  for  his 
tardiness.  It  was  inslBted  In  argument 
before  us  that,  unless  there  were  two  loco- 
motives on  the  ground,  the  injury  could 
not  have  happened  in  Che  way  detailed  by 
the  plaintiff.  According  to  the  plaintiff's 
evidence,  there  might  have  been  two. 
Therefore  it  Is  not  impossible  that  If  two 
were  neceasary  the  conditions  were  met. 
There  is  no  negative  npon  these  condi- 
tions save  from  the  company's  witnesses. 
Besides,  the  jury  have  disposed  of  this 
problem  with  all  other  questions  of  fact 
involved  in  the  case.  There  was  no  error 
in  not  having  a  fourth  trial.  Judgment 
affirmed. 


(86  Ga.  301) 

Bacon  t.  Mayor,  Etc.,  of  Savannah. 
{Supreme  Court  of  Oeorffia.   Deo.  10,  1890.) 

MUKICIPAL  '  iMPROVBMBNTS  —  COLLECTION    OP   AS- 

SBSSMBXTS— Pavino  Strbbts  —  Abottinq  Own- 
BR8— Fkomtaob  Assessmbnts— Tax-Balbs. 
1.  Where  tbe  same  statute  which  confers  au- 
thority for  Issuing  an  execution  to  enforce  the 
payment  of  an  assessment  made  upon  abutting 
property  to  defray  the  cost  of  impioving  the  street 
on  which  such  property  abuts  provides  that  the 
defendant  shall  have  tbe  right  to  file  an  aUdaTit 
denying  that  the  whole  or  anjr  part  of  the  amount 


for  which  the  execution  Issued  lii  ftne,  aa  affl- 
davit,  which,  in  one  of  its  groundi>,  sets  forth  sucb 
a  denial  in  express  terms  as  to  the  whole  and 
every  part,  enutles  the  defendant  to  a  trial  upon 
all  questions  of  law,  and  all  open  qoeationa  of 
fact,  involved  in  the  controversy. 

U.  The  oonsUtutlonal  questions  raised  by  the 
special  grounds  io  tbe  affidavit  filed  in  this  case  are 
vtrtoally  decided  by  Speer  v.  Athens,  85  Oa.  49, 
U  S.  B.  Rep.  803,  and  the  authorities  therein  re- 
ferred ta 

8.  A  statutory  power  to  improve  any  of  the 
streets,  or  any  portion  of  the  width  of  any  strMt, 
in  the  olty,  includes  the  power  to  improve  either 
the  whole  or  less  than  the  whole  of  any  street. 
One  street  may  be  divided  into  two  sections,  and 
one  section  improved  with  a  double,  the  other 
with  a  single,  paved  track.  The  property  abut- 
ting on  each  section  may  be  separately  assessed 
for  the  cost  of  Improving  the  section  to  which  it 
belongs.  For  this  purpose,  each  section  may  be 
treated  as  a  street. 

4.  Authority  to  grade,  pave,  macadamise,  or 
otherwise  Improve  fortravel  ordrainage,  is  broad 
enough  to  comprehend  all  work  and  materials 
embraced  in  the  assessment  now  in  question. 

6.  Though  the  statute  conferring  power  to  im- 
prove the  streets  contemplates  that  the  power 
shall  not  be  exercised  until  after  the  adoption  of 
an  ordicance  by  a  two-thirds  vote  of  the  munici- 
pal body,  requiring  tbe  improvement  to  be  made, 
and  assessing  two-thirds  of  the  cost  thereof  on 
tbe  real  estate  abutting  on  each  side  of  the  street 
improved,  the  ordinance  itself  need  not  specify 
or  designate  the  materials,  or  the  kind  of  mate- 
rials, to  be  used  in  paving  the  street  Tbe  choice 
of  materials  may-  be  made  after  the  adoption  of 
the  ordinance,  and  by  resolution,  or  otherwise,  as 
the  ordinance  may  provide. 

6.  Though  the  statute  certainly  contemplates 
that  the  tracks  of  street  railroads,  and  a  space  of 
two  feet  on  either  side  thereot,  shall  be  paved  or 
macadamized  by  the  companies  at  their  own  ex- 
pense, and  abutting  owners  cannot  be  required  to 
contribute  to  the  cost  thereof,  yet  a  broad  street 
may  well  admit  of  general  Improvement  as  a  sys- 
tem separate  and  distinct  from  the  macadamizing 
or  paving  of  tbe  street  railroads  located  thereon. 
Where  this  Is  so,   abutting  owners  may  be  re- 

anlred  to  contribute  their  proper  part  to  defray 
le  cost  of  general  improvement,  whether  the 
special  improvement  required  of  rallivad  com- 
panies be  made  or  not 

7.  The  statute  requires  no  assessment  to  be 
made  by  ordinance,  save  that  which  Sxe*  tbe  pro- 
portion of  cost  to  be  paid  by  the  city  as  a  munici- 
pality, and  by  abutting  owners  renpoctively;  nor 
does  it  require  preliminary  estimates  of  amounts, 
or  that  amounts  be  otherwise  ascertained  ana 
fixed  by  the  ordinance.  As  tbe  ordinance  places 
Oxe  execution  of  its  provisions  in  the  hands  of  the 
committee  on  streets  and  lanes,  the  ministerial 
duties  of  that  committee  would  include  the  audit- 
ing of  bills,  and  asuertainlng  the  actual  cost  of 
the  work;  also,  the  measurement  of  frontage,  and 
the  apportionment  of  two-thirds  of  tbe  whole  cost 
among  the  several  abutting  owners,  according  to 
the  frontage  of  each.  The  legality  and  accuracy 
of  these  ministerial  acts  are  open  to  qneeUon  on 
a  general  affidavit  of  illegality  to  the  exeontiML 

8.  Wbere  the  statute  authorizes  the  oi^  gov- 
emment  "to  assess  ti(o-thirds  of  the  cost  •  •  • 
on  the  real  estate  abutting  on  each  side  of  the 
street  or  lane  improved, "  and  requires  "the  front- 
age" of  Intersecting  streets  and  lanes  to  be  as- 
sessed as  real  estate  abutting  on  tlie  street  im- 
proved, the  assessment  may  be  apportioned 
among  the  several  property  owners  by  frontage 
alone,  without  reference  to  the  deptti,  superficial 
area,  or  estimated  value  of  the  various  parcels  of 
abutting  property. 

9.  'rhe  statute  requiring  the  frontage  of  inter- 
secting streets  and  lanes  to  be  asseesed  as  real 
estate,  and  that  the  mayor  and  aldermen  shall  be 
treated  as  owners,  and  pav'from  the  otty  izeasury 
the  just  pro  rota  of  cost  for  and  aooording  to  said 
frontage,  t4ie  cost  of  improving  intersections  is 
not  to  be  dealt  with  separately,  paid  by  the  cit7. 
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and  deducted  from  the  total  cost,  bnt  is  to  be  In- 
cluded in  such  total  cost  when  the  apportionment 
Is  made  among  the  various  property  owners, 
and  the  oitY  Is  to  be  charged,  just  as  any  other 
owner,  with  its  pro  rata  snare  of  the  total  cost, 
according  to  frontage. 

10.  No  part  of  a  street  fronts  on  the  street  of 
which  It  is  a  part.  The  intervening  space  be- 
tween two  paved  tracks  in  the  same  street  is  no 
intersection,  nor  tias  the  city  any  ownership  of 
the  same  dilTerent  from  Its  ownership  of  the 
whole  breadth  of  the  street.  The  city  is  not 
chargeable  with  the  margins  of  this  interven- 
ing space  as  frontage. 

11.  The  execution  is  not  invalid  because  it  pur- 
ports on  its  faoe  to  issue  for  "proportion  of  the 
cost  of  paving  or  otherwise  improving  Liberty 
street  in  said  city  with  asphalt  In  front  of,  and 
abutting  on,  the  said  real  estate. "  The  real  es- 
tate must  abut  on  the  street,  if  the  sti«et  is  In 
front  of  and  abutting  on  the  real  estate. 

13.  The  words  "time,  place,  and  manner  of 
sale"  do  not  embrace  the  newsi»per  in  which  the 
sale  Is  to  be  advertised.  Ck>n8equently  section 
S^Ma  of  the  Code  does  not  require  that  sales  for 
municipal  taxes  shall  be  advertised  in  the  same 
newspaper  in  which  sheriff's  sales  tor  city  and 
county  taxes  are  advertised. 
{SyUalms  by  the  Court) 

Error  from  saperior  court,  Chatham 
county;  Fa i.i.io ant,  Judge. 

R.  R.  Richards  and  J.  R.  Saussjr,  for 
plaintiff  in  ernyr.  S.  B.  Adama,  tor  defend- 
ant in  error. 

Blroklkt,  C.  J.  1.  The  ordinance  for 
improvin;;  Liberty  street  rests  directly  on 
the  act  of  1«8» .  but  the  remedy  by  execu- 
tion for  enfurcing  the  assessirents  made 
on  abutting  property  is  derived  from  the 
act  of  1885.  See  Acts  1887,  p.  537:  Acts 
lWi4-S6,  p.  862.  From  the  terms  of  the  fifth 
section  of  the  later  act.  It  would  seem 
that  the  provisions  of  the  earlier  act  in  re- 
lation to  remedy  were  Intended  to  be 
brought  fiirward,  and  made  applicable  to 
Improvements  authorized  by  the  later  act 
itself,  or,  raiher,  by  auy  ordinance  passed 
lo  pursuance  of  the  authority  which  It 
confers  on  the  municipal  government.  Of 
course,  if  the  act  of  1885  Is  good  for  Issuing 
execution  without  suit,  it  is  also  good  for 
the  defensive  means  which  It  lays  down 
to  reulst  the  execution.  Touching  these 
means.  It  says  expressly  "that  the  defend- 
ant nliail  have  the  right  to  filean  affidavit 
denying  that  the  whole  or  any  part  of  the 
amount,  for  which  the  execution  issued.  Is 
due. "  In  the  present  case,  the  seventeenth 
ground  of  the  affidavit  of  illegality  is  in 
these  words:  "The  amount  for  which  said 
execution  is  proceeding  Is  not  due  and 
payable  by  the  said  real  estate,  or  by  this 
defendant  as  theowner  thereof,  nor  is  any 
part  of  said  amount  due  or  payable  by 
the  said  real  estate,  or  by  this  defendant 
an  the  o wnerthereof. "  It  Is  manifest  that 
the  affidavit  conforms  to  the  statute,  and 
is  such  as  to  entitle  the  afiSant  to  a  trial 
upon  all  questions  of  law,  and  all  open 
questions  of  fact.  Involved  In  the  contro- 
versy. Speer  v.  Athens,  85  Ga.  49, 11  S.  E. 
Bep.  802.  Inasmuch  as  the  motion  to  dis- 
miss the  affidavit  of  Illegality  went  to  the 
whole  affidavit,  not  being  restricted  to 
any  one  or  more  of  the  specific  grounds 
set  forth,  the  court  erred  in  sustaining  the 
motion.  This  Is  ail  that  is  absolutely 
necessary  to  decide  on  the  writ  of  error 
now  before  us;   but,  upon  some  of  the 


special  questions  made  in  the  affidavit, 
and  argued  at  the  bar,  we  will  Indicate 
our  opinion,  as  these  questions  will  nec- 
essarily arise  upon  the  trial  of  the  broad 
Issue  which  the  affidavit  presents. 

2.  In  spirit  and  principle,  the  constitu- 
tional questions  are  virtuaUy  decided  by 
Speer  v.  Athens,  supra,  and  the  anthon- 
tles  to  which  the  opinion  in  that  case  re- 
fers. And  see  Mayor,  etc.,  v.  Klein,  (Ala.) 
7  South.  Rep.  886. 

8.  The  power  gl^en  by  the  act  of  1887  to 
improve  any  of  thestreetu.  or  any  portion 
of  the  width  of  any  street.  In  the  city.  In- 
cludes the  power  to  Improve  either  the 
whole  or  less  than  the  whole  of  any  street. 
2  Dill.  Mun.  Corp.  §  799.  In  the  exercise  of 
this  power,  it  was  competent  for  the  prop- 
er municipal  authorities  to  divide  Liberty 
street  Into  two  sections,  and  improve  one 
of  them  with  a  double,  and  the  other  with 
a  single,  paved  track ;  and.  In  assessing 
abutting  property  to  defray  the  cost  of 
the  improvement,  It  would  be  obviously 
Just  and  equitable  to  treat  each  section  as 
though  It  were  a  separate  street.  The 
consequence  would  be  that  the  property 
abutting  on  the  double-track  section 
would  pay  at  the  rate  of  cost  of  that  sec- 
tion, and  property  abutting  on  the  single- 
track  section  would  pay  at  the  rate  of 
cost  for  it  alone,  that  rate  being  less  than 
the  former.  We  discover  no  infirmity  In 
the  apportionment  actually  made  with 
reference  to  this  special  feature  in  the  im- 
provement of  Liberty  street. 

4.  The  letter  of  the  authority  conferred 
by  the  act  of  1887  embraces  "grading,  pav- 
ing, macadamising,  or  otherwise  Improv- 
ing fortravelordralnage."  This  language 
is  road  enough  to  comprehend  all  the 
work  Included  in  theassessment,  and  prop- 
er materials  therefor,  as  set  forth  in  the 
statement  of  cost  annexed  to  the  affidavit 
of  Illegality,  and  marked  "B."  We  see 
nothing  In  that  statement  which  might 
not  fairly  be  connected  with  grading,  pav- 
ing, macadamlxlng,  or  otherwise  Improv- 
ing for.  travel  or  drainage  the  street  ■  in 
question. 

6.  The  ordinance,  which,  by  the  first  sec- 
tion of  the  act,  requires  a  vote  of  two- 
thirds  of  the  municipal  body  for  Its  adop- 
tion, need  not  comprehend  more  than  a 
requirement  that  the  street  be  Improved 
in  the  manner  designated,  and  that  two- 
thirds  of  the  cost  thereof  be  assessed  upon 
the  real  estate  abutting  on  each  side. 
There  is  nooxpress provision  that  the  kind 
of  materials  used,  or  to  be  used,  shall  be 
fixed  or  described  by  that  ordinance,  nor  is 
a  two-thirds  vote  made  requisite  to  pass 
any  other  ordinance,  resolution,  or  order 
touching  the  subject  of  improving  streets. 
We  are  of  opinion,  therefore,  that  it  was 
competent  to  leave  the  question  of  mate- 
rials to  be  determined  by  a  resolution  of 
the  municipal  body  adopted  not  by  a  two- 
thirds  vote,  but  a  taajorlty  vote  only; 
that  is,  a  majority  of  a  quorum  in  attend- 
ance, the  number  sufficient  in  ordinary 
acts  of  municipal  legislation.  A  good  rea- 
son for  not  fixing  the  material  by  the 
main  ordinance  might  be  that  Inquiry 
and  Investigation  into  the  matter  of  cost 
would  probably  be  Incomplete  when  the 
ordinance  was   passed.    The   making  of 
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bids,  etc.,  would  necessarily  come  after  tbe 
passage  of  the  ordinance,  and  It  migbt  be 
desirable  to  Invite  bidding  based  on  differ- 
ent Icinds  of  material,  and  tlius  leave  the 
particalar  kind  to  be  used  for  future  deter- 
mination dependent  on  the  amount  of  the 
bids  respecttvdy.  Bnt  it  is  enough  to  say 
that  tbe  l^slature  has  not  in  terms  en- 
acted that  the  ordinance  to  be  passed  by 
a  two-thirds  rote  shall  specify  anything 
with  regard  to  materials.  That  ordi- 
nance, as  actually  passed  and  adopted, 
provides.  In  substance,  that  the  street  be 
paved  with  such  material  as  council  there- 
after, by  resolution  adopted  by  a  two- 
thirds  vote  of  the  members  present,  might 
prescribe.  There  is  no  suggestion  that 
tbe  resolution  contemplated  was  not 
passed  in  due  time  and  manner,  and  if  it 
was,  and  the  work  was  done  accordingly, 
we  would  cousider  that  sufHcient. 

6.  The  act  certainly  contemplates  that 
Ktrect-railroad  companies,  having  tracks 
running  through  any  street  improved, 
should  be  required  to  macadamize  or 
otherwise  pave  the  railway  track,  and 
two  feet  on  either  side  thereof,  at  their 
ouvn  expense.  Bat  this,  we  apprehend, 
id  chlofiy  to  relieve  the  municipality  and 
tbe  abutting  owners  from  defraying  any 
portion  of  the  cost  incident  to  this  part 
of  strwt  Improvement.  The  question  ad- 
mits of  some  doubt,  but  we  think  the  bet- 
ter canstruction  is  that  the  power  to  im- 
prove a  street  generally,  and  assess  abut- 
ting property,  is  not  suspended  upon  tbe 
enfori-ement  of  the  provision  touching 
street  railroads  as  a  condition  of  other- 
wise  improving  the  street.  By  showing 
good  cause  an  abutting  owner  may  have 
the  right  to  compel  the  city  council,  by 
mandamus,  to  execute  the  provisions  of 
the  act  against  street-railroad  compa- 
nies. But  «  broad  street,  such  as  Liberty 
street  seems  to  be,  mny  well  admit  of 
general  improvementas  a  system  separate 
and  distinct  from  the  macadamizing  and 
paving  of  the  street  railroads  locat- 
ed thereon.  If  this  be  so,  it  should  be 
no  proper  answer  by  abutting  owners, 
when  called  upon  to  contribute  their 
proper  part  to  defray  the  cost  of  the  gen- 
eral improvement,  that  the  special  im- 
provement provided  for  by  the  act,  and 
cuntincd  to  street  railroads,  and  two  feet 
on  each  side  thereof,  has  not  been  made. 
Certainly  the  abutting  owners  cannot  be 
aBst'SHcd  for  any  part  of  tlie  cost  of  sucli 
special  improvement,  whether  made  or 
not,  and  it  would  seem  from  the  record 
that  no  part  of  such  cost  has  In  this  In- 
stance been  so  assessed  in  arriving  ulti- 
mately at  amounts  chargeable  to  abut- 
ting owners.  As  the  ordinance  only  re- 
quires the  companies  to  pave  between 
thoir  trac-ks,  it  may  be  that  it  does,  by 
implication,  leave  abutting  owners  ex- 
posed to  assessment's  fortwofeet  space  on 
either  side.  But  If  'so,  there  seems  to  be 
no  attempt  to  execute  this  part  of  the  or- 
dinance, if  wo  correctly  understand  the 
various  entries  and  items  of  calculation  in 
the  statement  marked  "Exhibit  B"  above 
referred  to.  This  question,  however,  is 
open  for  determination   as  matter  of  fact. 

7.  It  seems  to  us  that  the  ordinance 
goes  as  far  In  the  matter  of  assessment  as 


the  act  requires  it  to  go.  It  Axes  the  pro- 
portion of  the  cost  to  be  paid  by  the  city 
and  tbe  abutting  owners  respectively. 
The  act  does  not  require  that  any  pre- 
liminary estimates  should  be  made  of 
amounts,  or  that  amounts  should  other- 
wise be  ascertained  and  fixed  by  the  or- 
dinance. It  would  be  altogether  Imprac- 
ticable to  arrive  at  the  actual  cost  in  time 
to  express  it  in  the  ordinance.  We  see  In 
the  act  itself  no  purpose  or  intention  that 
this  should  be  done.  The  ordinance 
places  the  execution  of  Its  provisions  in 
the  hands  of  the  committee  on  streets  and 
lanes,  this  committee,  as  we  understand 
the  record,  being  composed  of  members  of 
the  city  council.  It  would  devolve,  there- 
fore, upon  tbe  committee  to  audit  bills, 
and  ascertain  the  actual  cost  of  the  work: 
also  to  measure  the  frontage  of  each  prop- 
erty owner,  and  to  apportion  two-tbtrds 
of  the  whole  cost  among  such  owners, 
according  to  the  frontage  of  each  owner 
respectively.  These  would  be  ministerial 
acts  in  execution  of  the  law  of  assessment 
established  by  the  ordlaancc  In  virtue  of 
the  statutory  authority  conferred  by  the 
legislature.  If  these  ministerial  acts  were 
not  performed  rightly  or  accurately, 
they  would  be  open  to  question  by  tbe 
abutting  owners  respectively,  on  such  an 
affidavit  as  has  been  filed  in  this  case. 
None  of  them,  therefore,  would  be  bind- 
ing on  the  citicen  in  a  conclusive  way,  un- 
til utter  he  had  had  a  hearing  and  an  ad- 
judication touching  their  legality  and  ac- 
curacy. 

8.  The*  act  by  Implication  authorises, 
and  the  ordinance  prescribes,  apportion- 
ment according  to  lineal  frontage  on  the 
street  Improved,  and  without  any  refer- 
ence to  the  depth,  superficial  area,  or  esti- 
mated value  of  the  various  pa  reels  of  abut- 
ting property.  Thelanguiige  of  the  act  is: 
"And  to  assess  two-thirds  of  tbe  cost 
•  •  •  on  the  real  estate  abutting  on 
each  side  of  the  street  or  lane  improved. " 
The  ordinance  makes  the  assessment, 
and  requires  it  to  be  a pportioned  "  accord- 
ing to  frontage. "  It  has  been  held  that 
a  city  charter  which  required  "the  assess- 
ors to  assess  each  lot  deemed  to  be  bene- 
fited 'in  proportion  to  the  benefits  they 
deem  it  to  receive'"  is  well  executed. where 
the  assessment  was  actnail.r  made  on  tbe 
lots  in  proportion  to  their  frontage,  not- 
withstanding some  of  them  had  valuable 
buildings,  others  had  buildings  of  inferior 
value,  and  many  were  vacaut.  O'Reilly 
V.  Kingston,  39  Hun,  285.  Moreover,  the 
act  of  1885,  supra,  expressly  recognises 
fro'itage  on  the  street,  or  portion  of  the 
street,  Improved  as  a  right  basis  for  ap- 
portioning the  cost.  And  the  act  of  1887 
requires  "the  frontage"  of  intersecting 
streets  and  lanes  to  he  assessed  as  real 
estate  abutting  on  the  street  improved. 
This  of  itself  shows  that  the  basis  of  ap- 
portionment as  to  all  abutting  property 
was  to  be  "frontage, "  as  tbe  ordinance 
prescribes,  touching  the  real  estate  uf  pri- 
vate owners. 

9.  With  regard  to  intersectlcms,  the  act 
of  1887  declares:  "The  frontage  of  inter- 
secting struts  and  lanes  shall  be  assessed 
as  real  estate  abutting  upon  the  street 
paved,  or  otherwise  improved,  and  tbe 
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mayor  and  aldermen  shall  be,  for  all  the 
intents  and  purposen  of  tbis  act, an  owner 
or  legal  representative  of  real  estate  abut- 
ting on  any  street,  Hbtlll  poHBesB  the  same 
rightR  and  privileges  as  all  other  owners 
of  real  estate  abutting  on  any  street  ac- 
cording to  the  frontage  owned,  and  shall 
pay  from  the  city  tr^-asury  the  just  pro 
ruta  of  the  entire  cost  of  said  worlt  for  the 
said  frontage."  We  think  the  proper  con- 
struction of  this  language  Is  that  the  city, 
as  owner,  is  to  be  rated  just  as  any  other 
abutting  owner;  that  is,  the  intersecting 
streets  and  alleys  are  to  be  considered  as 
if  they  were  private  property.  A  private 
abutting  owner  is  not  chargeable  sepa- 
ra.tely  on  the  basis  of  cost  for  improving 
in  front  of  his  own  premises,  bat  is  charge- 
able with  his  pro  ratH  share,  according  to 
his  frontage,  of  the  total  cost  of  iuiproy- 
ing  th«  street,  or  tlint  section  of  the  street 
ou  .which  bis  property  abuts;  so  likewise, 
the  city,  as  owner,  must  pay  Its  pro  rata, 
sliare  of  such  tutal  cost.  Improving  the 
intersections  maybe  more  or  less  expen- 
sive than  improving  a  like  area  in  extent 
elKewhere  in  the  street,  but,  whether  more 
or  less,  its  cost  is  not  to  be  deducted  from 
the  general  aggregate  before  making  the 
apportionment  among  the  several  prop- 
erty owners,  but  is  to  remain  a  part  of 
such  aggregate,  and  the  city  bo  cliargcd 
with  its  /yro  ra^a  of  the  whole  according 
to  frontage,  just  as  any  private  owner  is 
charged  with  his  pro  rata.  The  whole 
cost  is  to  be  apportioned,  and  the  city  as 
owner  is  to  share  In  the  apportionment  of 
the  whole.  As  a  municipality,  it  pays  one- 
third,  and  as  owner  Its  pro  rata  according 
to  frontage  of  the  other  two-thirds.  The 
ordinance  seems  to  exclude  tbe  city  aito- 
Rether  from  apportionment  as  owner, 
ItM  language  being:  "After  the  total  cost 
of  said  work,  exclusive  of  the  f ron tage  of 
intersectingstreets.and  the  work  done  for 
said  rail  way  companies,  shall  have  been 
ascertained,  one-t)iird  of  such  cost  shall  bo 
paid  outof  the  city  treasury,  and  theother 
two-thirds  from  the  persons  owning  real 
estate  fronting  ousald  portions  of  Liberty 
street;."  In  this  respect  the  ordinance  de- 
partH  from  the  act,  and,  of  course,  the  act 
must  be  followed  rather  than  the  ordi- 
nance in  ascertaining  the  amount  to  be 
contributed  by  each  abutting  owner.  As 
the  act  speaks  in  express  terms  on  this 
subject,  this  part  of  the  ordinance  may, 
perhaps,  be  treated  not  only  as  void,  but 
as  surplusage;  but  no  abutting  owner  can 
be  compelled  to  pay  any  excess  with  which 
he  may- have  been  charged  on  account  of 
excluding  the  city  as  owner  from  sharing 
Id  the  due  apportionment  of  total  cost. 

10.  There  Is  no  merit  In  the  suggestion 
that  the  city  is  to  be  chargeable  as  owner 
of  the  Intervening  space  between  the  two 
payed  tracks  on  that  section  of  the  street 
thus  improved.  This  space  is  no  Intersec- 
tion, nor  has  the  city  any  ownership  of  It 
different  from  Its  ownership  of  the  whole 
breadth  of  Liberty  street.  Whether  It  Is 
actually  use  as  a  part  of  the  highway  or 
thoroughfare  makes  no  difference.  The 
act  gives  authority  to  improve  the  whole 
breadth  of  the  street,  or  less  than  the 
whole,  and,  in  either  case,  two-thirds  of 
the  cost  is  to  be  borne  by  abutting  own- 


ers, including  the  city  as  owner  ot  the  In- 
tersections. The  city,  like  other  owners, 
is  to  be  charged  on  the  basis  of  fronts^, 
and  surely  no  part  of  a  street  can  properly 
be  said  to  front  on  the  street  of  which  It 
forms  a  part.  The  act  of  1877  treats  inter- 
secting streets  as  fronting  on  the  street 
improved,  and,  for  this  frontage  purpose, 
makes  the  two  external  margins  of  the 
latterstreet  solid  and  continuous  through- 
out the  section  improved,  but  it  makes Tio 
reference  to  internal  margins  as  fronts,  or 
having  frontage. 

11.  That  the  executicjn  on  Its  face  pur- 
ports to  issue  for  "  proportion  of  the  cost 
of  paving,  or  otherwise  Improving,  Lib- 
erty street,  in  said  city,  with  asphalt,  in 
front  ot,  and  abutting  on,  the  said  real  es- 
tate," does  not  render  It  invalid.  It  would 
have  been  more  accurate  to  say  that  the 
real  estate  described  in 'the  execution,  and 
upon  which  the  levy  was  made,  fronts  and 
abuts  on  the  street;  but  this  must  neces- 
sarily be  true.  If  the  street,  as  the  execution 
says.  Is  in  front  of,  and  abutting  on,  the 
said  real  estate.  The  language  quoted 
abovedoes  not,  as  theaffldavit  of  illegality 
seems  to  suggest.  Import  that  the  abut- 
ting owner  is  charged  with  bis  proportion 
of  the  cost  of  paving  etc.,  Immediately  In 
front  of  his  own  property,  and  not  with 
his  pro  rafa  share  of  the  aggregate  cost. 
We  have  alreadyseen  that  that  aggregate 
need  not  include  both  sections  of  the 
street,  they  being  differently  Improved, 
bnt  is  and  should  be  a  separate  aggregate 
for  the  double-track  section,  the  same  be- 
ing the  section  on  which  this  particular 
property  is  located. 

12.  There  Is  no  merit  in  that  ground  of 
the  affidavit  of  illegality  which  sets  up 
that  tbeexecution  sale  would  be  illegal  be- 
cause not  advertised  in  the  newspaper  In 
which  the  sheriff's  sales  of  the  county  are 
advertised.  The  Code,  (section  3()56a'  re- 
lates to  the  time,  place,  and  manner  of 
sale,  and  neither  expressly  nor  by  iniptt- 
catlon  refers  to  the  newspaper  in  wliich 
sales  are  to  be  advertised.  If  any  of  the 
3.5  grounds, -with  or  without  their  sub- 
divisions of  a,  b,  f;  etc.,  are  not  covered 
substantially  by  whathas  been  said  above, 
we  are  to  be  understood  as  holding  them 
Insufficient  In  and  of  themselves  to  arrest 
the  progress  of  the  execution  ;  but.  as  the 
affidavit  contains  at  least  1  ground  which 
Is  sufficient,  and  which  is  broad  enough  to 
include  all  other  sufticient  grounds,  whether 
specifically  set  forth  or  not,  the  court 
erred  in  dismissing  the  affidavit.  Judg- 
ment reversed. 


PoRTEB  V.  State. 


(86  Oa.  362) 


(Supreme  Court  of  Qeorgia.    Deo.  28,  1890^) 

CSIHO  ABUSrVX  tiAXOUAOB— Bvidbmob. 

On  the  trial  of  an  indictment  for  ViSlag 
abusive  Isngaage  tending  to  cause  a  breacb  of  the 
peace,  it  is  uoinpetent  to  show,  in  rebuttal  to  the 
inrisoner's  statement,  (he  having  stated  that  he 
did  not  abuse  the  prosecutor,  but  that  they  met 
and  parted  friendly,)  that  be  used  other  abusive 
words  on  the  occasion  in  addition  to  those  alleged 
in  the  indictment,  and  the  witness  may  recite  the 
additional  words  so  used. 

(SyUaims  by  the  Court.) 
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Error  from  superior  court,  Taliaferro 
eoanty;  Lumpkin,  J udfte. 

J.  w.  Hlxon.  for  plaintiff  in  error.  W. 
it.  HawanI,  Sol.  Gen.,  by  J.  H.  Lumpkin, 
for  the  State. 

Blecklrt,  C.  J.  The  indictment  was 
under  section  4372  of  the  Code,  and  the 
words  laid  were;  "You  are  a  Ood 
damned  old  gn'ay-headed  son  of  a  bitch. " 
The  evidence  for  the  state  established  the 
speaklni;  of  these  Identical  words.  In  his 
statement  to  the  jury  the  prisoner  said 
that  he  did  not  abuse  prosecutor,  or  use 
the  language  In  the  Indictment;  that  they 
met  friendly  and  parted  friendly.  In  re- 
buttal to  this  statement,  the  prosecutor 
was  Introduced, and  was  allowed  to  testi- 
fy that  on  the  occasion  In  question  the 
prisoner  did  curse  and  abuse  him ;  said  he 
swore  a  damned  lie,  "Go,  Ood  damn 
you,"  etc.  It  was  objected  that  no  abu- 
sive language  was  admissible  In  evidence 
save  that  alleged  In  the  Indictment.  This 
might  be  so  If  the  prisoner  h.id  not  stated 
thut  he  did  not  abuse  the  prosecutor,  and 
that  iheir  Interview  was  friendly.  It  was 
in  rebnttal  to  this  statement   that  the 

grosecutor  was  allowed  to  repeat  what 
e  said, and,  for  the  purpose  of  contradict- 
ing the  statement.  It  was  allowable,  not 
only  to  show  that  the  prisoner  did  abuse 
the  prosecutor,  but  to  recite  the  language 
which  he  employed  In  so  doing.  There 
was  no  error  In  refusing  a  new  trIaL 
Judgment  affirmed. 


(86  Oa.  36S) 


Daniel  t.  Fbklps. 


(aupreme  Cowrt  of  Oeorgia.    Dec.  iSS,  1890.) 

Appku.  ntOM  Obdinabt — Bond — Auvmumm  or 
Uavbat— Rioars  or  Hinob. 

'  t.  Appeal  lies  to  the  superior  court  from  a 
Judgment  of  the  ordinary  disallowing  objections 
flled  by  s  creditor  to  the  return  of  appraisers  ap- 
pointed tu  set  aside  and  assign  a  year's  support 
io  a  minor  distributee. 

9.  An  appeal  bond  need  not  set  out  the  judg- 
ment appealed  from,  the  judgment,  appearing 
elsewhere  in  the  record. 

8.  Amendment  of  a  cemeat  by  striking  out 
some  of  the  grounds  thereof  is  alloi^able  in  the 
appellatecourt,  one  or  more  sufficient  grounds  be- 
ing left  unstricken. 

4.  A  year's  support  for  a  minor  child  of  a 
married  woman  cannot  be  assigned  oat  of  her  es- 
tate, upon  her  death  intestate,  leaving  her  hus- 
band, the  father  of  the  child,  surviving.  In  such 
case,  the  child  and.  its  father  take  in  equal  shares, 
by  virtue  of  the  act  of  December  0,  1871,  (Cade, 
I  1761.) 
{SyUabut  bv  the  Court.) 

Error  from  superior  court,  Taliaferro 
county ;  Luupkin,  J  udge. 

P  L.  Myaatt,  M.  Z.  Andrews,  Jaa.  F. 
Retd,  and  JoZio  C.  Hart,  for  plaintiff  In  er- 
ror. Horace  At.  Holdea,  for  defendant  in 
error. 

Blbcklbt,  C.  J.  The  cross-bOl  of  ex- 
ceptions is  first  to  be  cimsldered. 

1.  The  right  to  appeal  is  recognized  ex- 
pressly in  the  statute  by  which  proceed- 
ings fur  a  year's  support  are  provided  for, 
and  under  which  they  are  to  be  conduct- 
ed. Code,  S  2573,  (Acts  1884-85,  pp.  49. 
50.)  Quite  a  number  of  cases  have  been 
brought  to  this  court,  in  which  the  right 


of  appeal  was  exercised,  and  we  hare  nev- 
er before  beard  the  question  made.  The 
ordinary  certainly  acts  judicially  in  allow- 
ing or  disallowing  objections  filed  to  the 
return  of  appraisers  appointed  to  set 
apart  and  assign  the  year's  support. 

2.  The  suggestion  that  the  appeal  ia 
vitiated  because  no  judgment  appears  Id 
the  appeal-bond  is  altogether  novel.  We 
have  never  heard  or  read  that  an  appeal- 
bond  muMt  set  out  the  judgment  appealed 
from,  ijurely  it  Is  enough  if  the  judgment 
appears  In  the  record. 

8.  The  amendment  to  the  eareat  which 
the  superior  court  allowed  was  only  to 
strike  out  one  or  more  of  the  grounds  of 
the  CHVcHt.  and  as  the  Code,  §  S479,  ex- 
pressly provides  that  alt  parties,  as  mat- 
ter of  right,  may  amend  their  pleadings  In 
all  respects,  whether  in  matter  of  form  or 
substance,  provided  there  Is  enough  to 
amend  by.  It  is  plain  that  there  was  no 
error  in  allowing  this  amendment.  When 
there  is  enough  in  a  caveat  to  spare  some 
of  It  by  striking  out,  and  still  have  a  suffi- 
cient caveat  left,  th^re  can  be  no  question 
that  there  is  something  to  amend  by.  The 
juiigment  on  the  cross-bill  of  exceptions  is 
affirmed. 

4.  The  main  bill  of  exceptions  presents  a 
question  of  some  interest:  Is  the  minor 
child  of  a  married  woman  entitled  to  a 
year's  support  out  of  her  estate,  upon  her 
death,  intestate,  leaving  her  husband  and 
the  child  surviving?  The  law  relating  to 
a  year's  support  is  a  part  of  the  statute 
or  distributions.  Farris  v.  Battle,  80  6a. 
187.  7  S.  E.  Rep.  262.  Until  the  act  of  0». 
cember  ».  1«71,  (Acts  1871-72,  p.  48;  Code, 
SS  17C1,  24S4,)  the  law  of  descent  and  dis- 
tribution In  this  state  made  the  hushand 
sole  heir  to  the  wife.  The  children  of  the 
wife,  whether  minors  or  not,  took  noth- 
ing under  the  statute  of  distributions  it 
she  died  before  the  hushand.  It  follows, 
therefore,  indubitably,  that  the  statutory 
provisions  for  a  year's  support,  as  now 
contained  in  section  2371  of  the  Code,  did 
not,  when  originally  passed,  coutem- 
plate  that  the  minor  child  of  a  married 
woman  should  be  entitled  to  anything  by 
way  of  a  year's  support  out  of  her  estate. 
This  section  of  the  Code  has  undergone  no 
alteration  since  the  act  of  1871  was  passed, 
but  remains  just  as  It  previously  stood. 
If,  therefore,  it  has  any  meaning  since  the 
passage  of  that  act  which  It  did  not  have 
before,  it  must  be  on  account  of  some- 
thing contained  in  that  act,  for  there  is 
nothing  elsewhere,  so  far  as  we  know,  to 
vary  its  former  meaning.  The  title  of  the 
act  of  1871  Is  "An  act  to  change  the  law  of 
distributions  so  far  as  affects  the  separate 

groperty  of  married  women;"  and  the 
ody  of  the  act  declares  "that  on  the 
death  of  a  married  woman,  Intestate, 
leaving  a  separate  estate,  without  re- 
mainder or  limitation  over  which  can  and 
does  take  effect,  who  shall  leave  a  surviv- 
ing husband  and  child  or  children,  or  de- 
scendants of  a  child  or  children,  such  sep- 
arate estates  shall  be  equally  divided, 
share  and  share  alike,  between  said  hus- 
band and  said  offspring,  per  capita,  but 
the  descendants  of  children  shall  take  pei 
stirpes. "  This  is  the  latest  exposition  of 
the  legislative  will  as  to  how  the  property 
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of  a  married  woman  shall  be  disposed  of 
O'poa  ber  deatb  InteRtate.  in  the  present 
ease,  there  waa  a  survivlu^  huRbnnd  and 
one  Horvtvinie  child.  -  The  mandate  of  the 
statute  is  expreHS  that  the  estate  "shall 
be  equally  divided,  share  and  share  alUe, 
between  aald  hasband  and  said  uHsprinR, 
per  capita."  Were  a  year's  support  to  be 
canred  out  of  it  for  the  child,  by  virtue  of 
section  2571  of  the  Code,  equality  of  divis- 
ion to  that  extent  would  be  departed 
from :  for  one  object  of  this  section,  an  has 
been  ruled  in  Karris  v.  Buttle,  supra,  is  lo 
dintribute  to  minor  distributees  mure  than 
to  their  adult  co-distributees.  It  miKht  be 
very  well  (or  the  legislature  to  provide  (or 
such  ineiiuality  as  between  a  surviving 
huKband  and  the  minor  clilldren  of  his  de- 
ceased wife,  but  it  has  not  yet  done  so. 
On  the  contrary,  as  we  have  seen,  its  ex- 
prens  niaiiilute  Is  that  the  shares  slinll  tie 
equul.  Nor  can  we  recoKnize  uu  exception 
in  the  present  case  on  account  of  the  pov- 
erty and  pli.vKlcul  disability  of  the  hus- 
band and  father,  resulrinK  in  his  Innbillty 
to  support  tilt  minor  child.  The  qnesrion 
Is  one  of  HtHtutory  construction,  depend- 
inpT  wholly  on  the  law  o(  distribution  as 
ordained  by  the  leRislature,  and.  whatever 
may  be  the  Iianlnhip  of  a  particular  case, 
wp  must  abide  by  tlie  law  as  it  is  written. 
Neither  can  we  bring  the  ndnor  within  the 
statutory  provisions  for  a  year's  support 
as  aKainst  creditors  any  morethanai^Hlnst 
adult  co-distributees.  The  creditor  of  a 
married  woman  ficfupies  the  same  looting 
DOW  as  he  dhl  prior  to  the  act  of  1K71.  lie- 
fore  that  time,  he  could  not  be  excluded 
by  a  claim  for  a  year's  support  In  favor 
of  the  minor  children  of  his  deceased  debt- 
or, nor  can  he  now  be  excluded  in  (avi>r  <)f 
such  a  claim.  Tlie  act  of  1K71  has  clumped 
the  position  of  the  husband  and  children 
relatively  to  each  other,  in  some  reKpects, 
but  not  in  respect  to  a  year's  supp<»rt; 
nor  has  it  chuuKed  the  position  of  cred- 
itors relatively  to  the  estates  o(  married 
women  in  any  respect  whatever.  It  dties 
not  even  mention  creditors,  and  to  afiect 
them  by  it  In  any  way  would  be  wholly 
nnwarrante<l.  The  court  erred  in  rullnsr 
that  the  minor  child  was  entitled  to  a 
year's  support  out  of  the  mother's  estate 
as  against  the  competlne  creditor,  and  in 
girint;  Judgment  accordingly.  Judgment 
reversed. 


m  Ga.  360) 

Oreen  V,  Franklin. 
(Supreme  Court  of  Oenrgia.    Doa  23,  1890.)   " 
MoRTGAOs  ox  Growing  Crops — Rbcordino. 
A  Judgment  debtor  having  conveyed  a  grow- 
ing crop  as  security  for  a  debt  oef ore  maturity  of 
the  crop,  and  the  conveyance  not  having  been  re- 
corded within  30  days,  nor  until   after  the  crop 
had  matured,  and  was  levied  upon   by  virtue  of 
the  judgment,  the  lien  of  the  Judgment  was  supe- 
rior and  would  pmvail  against  a  claim  interposed 
by  the  bolder  or  the  unrecorded  conveyance. 
(Syllatms  by  the  Court.) 

Error  from  superior  court,  Willtes  coun- 
ty; Lumpkin,  .Tudge. 

Colley  &  Sims,  for  plaintiff  In  error.  S. 
H.  Hardem&u,  for  defendant  in  error. 

Blecklf.t.  C.  J.  There  can  be  no  doubt 
that  the  Hen  of  the  Judgment  would  have 


taken  effect  npon  the  crop  as  soon  astba 
crop  matured  if  the  defendant  bad  not 
parted  with  his  title  before  that  time. 
Let  It  be  conceded  that  the  lien  of  the 
Judgment  would  never  have  attached,  M 
the  conveyance  of  the  crop  had  not  been 
made  as  security  for  a  debt,  but  had  been 
made  tor  absolute  ownership,  then  the 
question  arises,  what  was  the  effect  of  not 
recording  the  conveyance  within  the  time 
prescribed  by  the  act  of  1885?  That  act 
requires  that  all  deeds  to  realty,  and  bills 
of  sale  to  personalty-,  given  as  security  tor 
debt,  shall  be  recorded  within  30  days 
from  their  date,  aad  declares  that  if  not 
so  recorded,  they  are  postponed  to  all 
liens  created  or  obtained  prior  to  the  act- 
ual record.  An  exception  to  this  rule  is 
declared  with  reference  to  younger  iiena 
created  by  contract,  where  the  party  re- 
ceiving such  a  lien  has  notice;  but  there 
is  no  exception  whatever  In  the  case  (A 
liens  created  by  operation  of  law,  whether 
they  be  older  or  younger  than  the  unre- 
corded conveyance  given  as  security.  Acts 
1><84-S5.  p.  124.  Here  the  Judgment  was 
obtained  in  1884;  the  conveyance  of  the 
crop  was  made  in  May,  18^9;  the  crop  was 
levied  upon  October  the  6th ;  and  the  con- 
veyance was  not  recorded  until  C)ctober 
20.  Is8!).  It  Is  admitted  that  the  crop  was 
mature  when  the  levy  was  made.  The 
lien  ol  the  Judgment  had  therefore  fully  at- 
tached before  the  conveyance  was  record- 
ed. Uniler  these  facts,  we  think  the  court 
ruled  correctly  that  the  property  was  sub- 
ject. The  case  is  unlike  Conder  v  Holle- 
man.  71  Ga.  03,  In  which  the  defendant  In 
execution  purchased  property  conditional- 
ly, and  therefore  had  no  title  to  it,  on 
which  the  lien  of  the  older  Judgment  could 
attach.  Here  the  defendant  certainly  did 
have  title  at  the  time  he  conveyed  to  the 
claimant,  and  the  question  is  whether  lie 
had  divested  himself  of  that  title  at  the 
time  the  levy  was  made,  so  as  to  affect 
his  Judgment  cre<litor.  The  solution  of 
this  question  depends  upon  compliance  or 
non-compliance  with  the  recording  statute 
of  l^vS  by  the  holdpr  of  the  conveyance.  In 
order  for  him  to  Ite  protected  in  his  title 
acquired  from  the  defendant  in  the  prior 
Judgment,  It  was  necessary  for  blm  to 
have  his  conveyance  duly  recorfled,  if  not 
within  30  days  from  its  date,  certainly  be- 
fore the  seizure  of  the  property  under  the 
execution.  The  Hen  of  the  Judgmeut  was 
inchoate  at  the  time  of  the  conveyance, 
and  became  complete  and  perfect  before 
the  recording  statute  was  complied  with. 
See  Cohen  v.  Candler,  73  Ga.  427, 7  B.  B. 
Rep.  160.    Judgment  affirmed. 


(W  Oa.  8(2) 

Watts  ▼.  8tarr  et  al. 
(Supreme  Cowrt  of  Oeorgta.    Deo.  28,  1890.) 
Declarations — Evidencb. 
Though  declarations  made  out  of  court  by  a 
witness  may  be  used  to  impeach  the  witness,  they 
cannot  be  treated  as  substantive  evidence  to  es- 
tablish the  facts  which  they  affirm;  and  a  oliarge 
ol  the  court  so  treating  them,  whether  expressly 
or  by  necessary  implication,  is  erroneous.    Bncb 
a  charge  Is  vicious  as  based  on  an  assumed  state 
of  facts,  where  this  class  of  declarations  is  the 
only  evidence  to  which  it  could  apply. 
(Syllabic  by  the  Court.) 
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Error  from  snperlor  court.  Gordon  eoon- 
tx;  MiLNBU,  Judge. 

W.  R.  RHDkin,  ■/.  i4.  jArv/s,and  Delaney, 
Dabney  A  Foucb6,  for  plaintiff  in  error.  O. 
N.  Starr  and  R.J.  UcCaxay,  for  defeudauts 
In  error. 

Blecklkt,  C.  J.  Tlie  plaintiff  la  clearly 
entitled  to  a  new  trial,  because  tbe  court 
charged  tbe  jnry  on  an  aHsamed  state  of 
facts.  There  was  no  evidence  of  any  sale 
of  the  land  to  John  C.  Watts,  the  plain- 
tiff's father,  or  that  any  notesfor  the  price 
were  given,  or  that  any  contract  of  sale 
was  made  or  canceled,' or  that  notes  for 
the  price  were  returned,  and  the  deed  giv- 
en, back.  What  any  i)er»on  other  than  the 
plaintiff  or  hia  father  niny  have  said  on 
these  subjects,  was  not  evidence  to  affect 
him,  nor  was  it  evidence  at  all,  excopt  as 
bearing  on  the  credibility  of  witnesses. 
The  court  tacitly  treated  the  mere  declara- 
tions of  a  witness  as  evidence,  by  which, 
as  declarations  or  ndmlssiuns,  tbe  plain- 
tiff's title  could  be  directly  affected.  This 
was  a  grave  error.  All  the  testimony  ap- 
plicable to  the  real  nature  of  the  convey- 
ance by  James  Watts  to  John  C.  Watts 
tended  to  show  that  the  deed  made  was 
a  deed  of  gift,  not  a  conveyance  founded 
ojj  a  valualile  consideration.  There  was 
nothing  whatever  to  show  that  there  was 
any  purchase  or  parchnse  price,  or  that 
any  notes  were  given  or  returned,  nor 
was  there  «ny  evidence  tending  to  show 
that  the  deed  was  given  back  to  James 
Watts.  On  the  contrary,  he  found  it 
among  the  papers  of  John  C.  Watts  after 
the  death  of  the  latter,  and  of  his  own 
will  took  it  and  destroyed  It.  If  this  deed 
otglft  was  made  and  delivered  by  James 
Watts  with  the  consent  and  approbation 
q{  his  wife,  these  two  being  the  father  and 
mother  of  John  C.  Watts,  and  if  John  0. 
accepted  the  gift,  and  entered  Into  posses- 
sion under  the  deed,  and  died  while  in  pos- 
session, he  was  the  owner  of  the  land  as 
against  both  his  father  and  mother,  and 
neither  of  them  could  afterwards  divest 
his  title,  by  ahKtractlng  tbe  deed  from  his 
papers,  and  destroying  it.  John  C.  Watts 
having  died  Intestate,  tbe  title  would  de- 
scend to  his  wife  and  child  as  his  heirs  at 
law,  and  the  plaintiff  being  that  child 
<Lud  his  mother  having  died  Intestate, 
leaving  him  surviving  as  her  heir  at  law, 
he  would  have  the  whole  title.  If  this  is 
the  truth  of  the  case,  he  Is  entitled  to  re- 
cover prima  facie;  and  to  defeat  him, 
gome  defense  to  the  action  must  be  estab- 
lished that  affects  htm;  that  is,  that 
shows  that  he  has  lost  the  title  with  which 
he  was  once  clothed.  The  court  erred  in 
not  granting  a  new  trial.  Judgment  re- 
versed. 


(gff  Qo.  493) 

LOQAN  V.  Wkstern  &  A.  R.  Co. 
(5u|>rem«  Court  of  Oeorgia.    Doa  81,  1890.) 

BllX  OF  ElCBPTIONS — RETtTKN. 

The  retam  fixed  by  law  for  all  ordinary 
bills  of  exceptions  is  the  first  term  of  this  court 
which  begins  after  the  expiration  of  80  days  from 
the  filing  olsucb  bills  of  exceptions  in  tbe  clerk's 
office  of  the  court  below.  Consequently  a  bill  of 
exceptions  filed  on  the  lOtb  of  September  is  re- 
turnable to  tbe  sepond  term  of  this  coort  there- 


after, the  first  term  having  commenced  on  Octo- 
ber 6tti.  This  is  so  not^thstanding  the  tran- 
script of  the  record '  and  tbe  bill  of  exoepUona 
reached  this  oonrt  more  than  80  days  before  tbe 
commencement  of  the  first  term. 
(SyUainu  by  the  Cotwt.) 


Motion  to  transfer  case  from  the  docket 
for  this  term  to  the  docket  for  next  term. 

J.  M.  Neel  and  I.  C.  Mllner,  for  plalntlB 
in  error.  O.  N.  Starr  and  R.  J.  iicCamy, 
for  defendant  In  error. 

Bleckley,  C.  J.    The  present  October 
term  of  this  court,  as  fixed  by  law,  com- 
menced on  Monday,   the  6th  of  October. 
The  bill  of   exceptions  in    this  case  was 
signed  and  certified  on  the  10th  of  Septem- 
ber.    On   tbe  same  day  service  was  ac- 
knowledged, and  the  bill  of  exceptions  was 
filed  in  the  clerk's  office  of  the  superior 
court.    The  transcript  of  the  record  was 
certified  on  the  following  day,  and  on  the 
13th  of  September  the  transcript  and   bill 
of  exceptions  were  filed  In  the  clerk's  office 
of  this  court.    The  return-day  ol  the  term, 
being  20  days  before  the6th  oI(>ctober.  was 
September  16th.    Thus  it  will  apnear  that 
the  case  reached  here  in  full  time   to  be  en- 
tered on  the  docket  of  this   term,  and   It 
was  to  this  term  that  the  Judge's  certifi- 
cate to  the  bill  of  exceptions  on  Its  face 
made  the  case  returnable.    But  the  stat- 
ute (Code,  §  4*2(j2>  declares  that, "In   ten 
days  from  the  date  of  such  filing,  it  shall 
be  the  duty  of  the  clerk  to  make  out  a 
copy  of  such  bill,  together  with  a  complete 
transcript  of  the  record  In  such  cause." 
This  evidently  allows  the  clerk  of   the  su- 
perior court  In  all  cases  10  days  after  the 
bill  of  exceptions  is  filed  In   his  office  to 
make  out  a  transcript  of  the  record ;  hence 
it  follows  that,  where  the  date  of  filing  is 
less  than  10  days  before  the  return-day  of 
this  court,  the  case  is  properly  returnable 
by  law,  not  to' the  first,  but  to  the  sec- 
ond, term  after  such  filing.    This  is  the 
construction  which  has    heretof«»re  been 
given  to  the  etatute.    Railroad  Co.  v.  Fer- 
guson, 63  Ga.  83;  Searcy  v.  Tillman,  75 
Oa.  505.    And  see  Chapman  v.  Stiles,  6  Oa. 
113.    Any  other  construction  would  put  it 
In  the  power  of  the  clerk  of  the  superior 
court  to  fix  the  return-term  of  many  cases 
by  using  more  or  less  dispatch  in  making 
out  the  transcript,  and  forwarding  it  and 
tbe  bill  ol  exceptions  to  this  court.    There 
would  thus  be  no  absolute  uniformity  In 
.  the  matter.    We  think  the  plain  and  sim- 
ple rule  which   tbe  statute  contemplates, 
as  the  law  now  stands,  is  that  all  ordi- 
nary bills  of  exceptions  filed  in  the  court 
below  are  returnable  to  the  first  term  of 
this  court  which  begins  after  the  expira- 
tion of  30  days  from  such  tiling.      When 
they  have  been  so  filed,  and    reach    tbe 
clerk's  office  of  this  court  20  days  before 
the  beginning  of  the  term,  they  are  to  be 
entered  In  making  up  the  docket  in  the 
first  instance,  under  section  4265  of  tbe 
Code.   If  they  are  r^cnived  later  and  before 
the  court  has  finished  the  circuit  to  which 
they  belong,  they  are  to  be  entered  under 
section  4272c/  of  the  Code.  As  the  law  fixes 
the  term  to  which  each  and  every  bill  of 
exceptions  Is  returnable,  a  misdescription 
of  the  terra  in  the  Judge's  certificate  or 
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elsewhere  la  ot  no  conaeqaence,  and  oagtat 
to  be  almply  diareKarded.  Miller  v. 
Speight,  61  Oa.  4C0;  Gauldin  ▼.  Shehee,  20 
Oa.  ^1.  Inaamuch  as  the  bill  of  excep- 
tiona  in  the  preaent  case  was  filed  in  the 
clerli's  office  below  on  the  10th  of  Septem- 
ber, which  waa  leaa  than  30  daj'a  preced- 
ing the  commencement  of  the  present 
term,  the  law  made  it  returnable  to  the 
next  term.  It  was,  however,  entered  up- 
on the  docket  of  this  term,  and,  upon  the 
call  of  the  caae  here  for  argument,  connael 
for  the  defendant  in  error  objected  to  treat- 
ing it  aa  returnable  to  this  term,  and 
moved  that  it  be  transferred  to  the  dock- 
et of  next  term.  This  motion  should  be 
granted,  and  the  clerk  will  act  according- 
ly.   Motion  granted. 


(86  Oa.  220) 

Maoboder,  Sheriff,  v.  Citt  CoxTNrai.  or 

AUGUaTA. 

Citt  Council  of  Acgubta  y.  MAORTn>ER, 

Sheriff. 

(Supreme  Court  of  Georgia.   Nov.  21,  1890.) 
CoixacnoH  ov  Taxbs— Tbkporabt  Injukotios. 

A  city  owned  a  canal  sitaated  partially  in 
an  adjoining  connty,  and  used  it  both  to  furnish  a 
public  water  supply  and  for  revenue  by  renting 
out  water-power.  It  was  used  somewhat  as  a 
public  water-way.  There  was  no  law  providing 
a  machinery  for  the  assessment  of  taxes  against 
the  canal,  nor  any  means  by  which  its  value  as  a 
whole  in  the  two  counties  could  be  ascertained: 
but  the  adjoining  county  assessed,  a  tax  against 
so  much  of  the  canal,  and  the  dams  and  bulk- 
heads, as  were  situated  within  its  limits.  Held, 
that  it  was  no  abuse  of  discretion  for  the  trial 
court  to  temporarily  enjoin  the  collection  of  the 
tax  until  alter  the  final  bearing  of  an  action 
brooght  by  tlie  city  against  the  adjoining  county 
to  have  the  validlqr  of  the  assessment  determined. 

Error  from  superior  court,  Columbia 
connty;    Ronicy,  Judge. 

Action  by  the  city  council  of  Auguat 
agfllnat  Magruder,  sheriff  of  Columbia 
County, to  aet  aaide  anaaseasmentof  taxea 
on  the  city'a  property,  and  to  enjoin  the 
collection  of  the  tax.  On  the  hearing  of 
a  demurrer  to  the  petition,  it  appeared 
that,  in  1845,  a  canal  was  constructed  by 
the  Augusta  Canal  Company.  This  canal 
waa  situated  partly  in  Richmond  and 
partly  in  Columbia  county,  and  a  dam 
and  bulk-head  uned  for  canal  purposes 
was  constructed  in  Columbia  county.  In 
1866,  the  city  lawfully  acquired  the  entire 
property  in  the  canal,  and  has  used  it  as  a 
means  of  water  supply  for  the  city,  and 
also  has  rented  out  water-power  for  man- 
ufacturing purposes.  The  caual  is  blso 
ased  to  some  extent  as  a  public  water- 
way. Prior  to  1889  no  taxea  were  ever  as- 
seased  against  the  canal ;  but  in  that  year 
Columbia  connty  assessed  the  dam  and 
bulk-head,  and  Issued  executions  for  the 
years  1875-89,  both  inclusive,  for  state 
and  county  taxes.  The  judge  overruled 
the  demurrer,  and  held  aa  follows:  That 
it  appeared  that,  while  the  canal  was 
used  in  part  for  corporate  income  and 
profit,  it  waa  also  need  by  the  public  as  a 
free  navigable  water-way,  and  to  supply 
the  city  with  water  for  drinking,  fire,  and 


health  purposes;  that  the  canal,  so  far  as 
used  for  corporate  gain,  waa  liable  for  tax- 
ation, but  as  it  was  also  used  by  the  put)- 
lie,  without  profit  to  the  city  council,  ita 
whole  value  should  be  ascertained,  and  so 
much  of  the  value  of  the  whole  as  was  rep- 
resented by  Its  use  for  profit  and  gain 
only  should  be  liable  tor  taxation ;  that 
the  0.  fas.  were  proceeding  against  the  aa- 
aeased  total  value  of  the  bulk-head,  dam, 
and  locke,  without  any  eRort  being  made 
to  aeparate  the  taxable  from  the  non-tax- 
able value  thereof,  and  ahould  not  be  al- 
lowed to  proceed  for  the  whole  amount 
claimed,  when  it  waa  apparent  that  in  no 
event  more  than  a  part  could  be  due; 
that  thia  objection  would  apply,  even  It 
the  entire  canal  were  liable,  since  it  ap- 
peared that  the  bulk-head,  locks,  etc., 
were  worthless  without  the  canal,  and 
the  canal  valueless  without  them;  that 
the  entire  canal  was  neither  in  Richmond 
nor  Columbia  county,  and  there  was  no 
legal  machinery  to  arrive  at  the  uncertnin 
and  necessarily  arbitrary  values  in  the 
two  counties:  that,  there  being  no  ma- 
chinery provided  bylaw  for  valuing  the 
parts  of  the  whole,  and  no  effort  having 
been  made  to  do  so  in  the  assessment,  the 
S.  faa.  should  be  Enjoined  until  final  hear- 
ing. Defendant  excepted  to  this  decision, 
making  various  specifications  of  error, 
and  by  cross-bill  the  |>etitioner  excepted 
to  so  much  of  tiie  decision  as  held  tbatan^ 
part  of  the  canal  was  liable  for  taxation, 
it  being  alleged  that  the  court  should 
have  decided  that  the  canal  was  public 
property,  and  exempt  from  all  liability  to 
taxation. 

Frnnk  H.  Miller  and  Doykin  Wright,  for 
plaintiff  in  error.  J.  S.  Davidson,  for  de- 
fendant in  error. 

Simmons,  J.  Under thefacts  in  this  case, 
the  trial  Judge  did  not  abuse  hfs  discretion 
In  granting  a  temporary  Injunction.  It 
was  a  wise  and  legal  exercise  of  the 
powers  of  a  court  of  chancery.  As  ait 
present  advised,  we  are  Inclined  to  think 
that  the  property  levied  on  by  virtue  61 
these  tax  executions  Is  public  property, 
and  all  the  income  deilved  therefrom  pub- 
lic income,  and  not  "used  for  purposes  of 
private  or  corporate  profit  or  income." 
it  hereafter  the  plaintiff  in  error  shall  in- 
sist upon  a  trial  before  a  jury,  and  the 
evidence  adduced  at  the  trial  shall  turn 
out  to  be  materially  different  from  the 
facta  as  they  appear  in  this  record,  we 
would  not,  if  the  case  ahould  again  come 
before  us,  hold  the  present  plaintiff  in  error 
bound  by  the  above  intimation,  but 
would  allow  the  case  to  be  reargued  upon 
the  new  state  of  facts,  or  by  throwing 
more  light  npcm  those  now  in  the  record. 
We  will  not  deal  vtith  the  cross-bill  of  ex- 
ceptions filed  by  the  defendant  In  error 
further  than  we  have  done  in  the  above 
intimation,  as  it  does  not  except  to  the 
Judgment  of  the  court,  but  to  the  reason- 
ing by  which  the  court  reached  it  conclu- 
sion ;  and,  besides,  the  same  question  as 
to  the  granting  of  a  temporary  injunction 
will  not  again  arise  in  the  court  below. 

Judgment  affirmed. 
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SBEKBIU.  et  «f.  T.  CONNOB. 

(Supreme  CSoiwt  cf  North  Carolina.    Deo.  89, 
1890.) 

Wastb— Cajulobs. 
The  giving  of  treble  damages  In  ease  of 
waste  is  discretionary  with  the  court,  nnderCode 
N.  C.  S  839,  providing  tliat  "the  court  may  idve 
Judgment  for  thrioe  the  amount  of  damages  as- 
sessed by  tiie  ]ury,  and  that  the  plaintiff  recover 
the  place  wasted.  If  the  said  damages  shall  not 
be  i«ld  on  or  before  a  day  to  be  named  in  the 
Judgment" 

TblB  was  a  civil  action,  tried  at  the  Sep- 
tember terra,  1890,  of  the  superior  court 
ot  Lincoln  county  before  Buown,  J.  The 
action  was  broaglit  by  tbe  plaintiffs,  re- 
versioners, against  the  defendant,  tenant 
in  dower.  Tbe  issues  and  responses  of  the 
Jury  were  as  follows:  "(I)  lias  the  defend- 
ant neKliKsntly  and  wrongfully  wasted 
and  damaged  the  lands  and  property  de- 
scribed In  complaint?  Answer.  Yes.  (2) 
If  so,  what  are  the  plaintiffs  entitled  to 
recover?  A.  f  1,300,  divided  as  follows: 
T.  F.  Connor.  fl44  8/18;  Etta  Sherrill, 
f144  8fl»;  Cbariie  E.  Ramsey,  fl44  8/18; 
Annie  V.  Ivey,  $577  14/18;  Lucy  Avery, 
$21612^8;  James  M.  Ivey,  f 73  4/18.  Mo- 
tion by  plaintiffs  for  jodgment  for  treble 
damages,  made  after  verdict  of  Jury  is  ren- 
dered and  after  defendant's  motion  for  new 
trial  was  refused.  The  motion  of  the 
plaintiffs  Is  denied ;  the  court  being  ot 
opinion  that  it  is  a  matter  of  dibcretion. " 

Batchelor  <ft  Devereux,  for  appellants. 
W.  A.  Hoke,  for  respondent. 

Aykry,  J.  Tbe  appeal  of  tbe  plaintiffs 
raises  but  a  single  question  for  our  consid- 
eration. It  is  provided  by  statute  (the 
Code,  9  629)  that  "in  all  cases  of  waste, 
when  Judgment  shall  bo  against  tbe  de- 
fendant, tbe  court  may  give  Judgment  for 
thrice  the  amount  of  the  damages  assessed 
by  the  Jury',  and  also  that  the  plaintiff  re- 
cover the  place  wasted,  it  the  said  dam- 
ages shall  not  be  paid  on  or  before  a  day 
to  be  named  in  the  Judgment. "  This  sec- 
tion is  substantially  tbe  same  as  the  law 
in  force  before  tbe  enactment  of  tbe  Code, 
(Rev.  Code,  c.  110,  S  8;  Rev.  St.  c.  119,  fs,) 
except  two  Important  changes.  The 
word  "may"  has  been  substituted  for 
"shall"  in  the  old  statute  of  Gloucester, 
and  by  a  qualification  added  to  it  the  Judg- 
ment lor  the  place  wasted  must  be  condi- 
tional, and  can  take  effect  only  upon  the 
failure  of  tbe  defendant  to  pay  the  actual 
damages  assessed  before  a  day  certain;  so 
that  it  Is  left  within  the  sound  discretion 
of  the  Judge  who  tries  the  action  to  de- 
termine whether  he  will  give  treble  or 
■ingle  damages,  as  well  as  to  fix  a  day  aft- 
er which  a  writ  of  possession  may  issue 
for  the  place  wasted,  if  the  damage  al- 
lowed shall  not  have  been  meantime  act- 
ually paid.  Theold  statute  was  manifest- 
ly amended  when  the  Code  was  enacted,  for 
the  purpose  of  vesting  a  discretionary 
power  in  the  court  in  reference  to  the 
amount  ofthe  Judgment  and  to  fixing  the 
time  for  forfeiture  of  the  place  wasted  on 
failure  to  pay  the  amount  recovered. 
Counsel  contended  on  the  argument  tbat 
this  is  a  case  In  which  the  court  should 
construe  the  word  "may"  in  tbe  statute 
as   intended  by  the  legislature  to  mean 


(N.  C. 


"sbaD."  It  would  very  obvtonsly  be  not 
only  Judicial  legislation,  bat  a  repeal  of  a 
law  passed  by  the  general  assembly  in 
1888,  were  we,  by  the  constmction  insisted 
on,  to  strike  out  the  amendment,  and  re- 
store the  provision  of  tbe  old  statute  of 
Gloucester  as  to  tbe  amount  of  damage 
for  which  Judgment'must  be  given.  Even 
in  England,  the  courts  have  never  gone  so 
far  in  the  liberal  construction  of  statutes. 
Pabre,  B.,  in  Jones  v.  Harrison,  6  Exch. 
832.  Where  the  legislature  expresses  its  In- 
tent In  unequivocal  terms,  thecourts  must 
give  effect  to  It  by  interpretation,  with- 
out regard  to  other  roles  of  construction. 
Bank  v.  Hale.  69  N.  Y.  63;  Chapln  v. 
Crusen,  81  Wis.  209;  State  v.  Eaves,  106 
N.  C.  752, 11  S.  E.  Rep.  870.  It  was  not  er- 
ror In  the  Judge  below  to  exercise  bis  dis- 
cretion as  to  giving  Judgment  tor  single  or 
treble  damages.    No  error. 


Om  N.  C.  630) 

Sherrill  et  al.  r.  Connob. 

{Supreme  Court  of  North  CaroUna.    Deo.  9L 
.     1890.) 

PSBMissrva  Wasts — ^LnciTATioif  of  Aonom. 

1.  A  tenant  In  dower  Is  not  liable  for  permis- 
sive waste  of  large  bams  and  outbaildings  built 
before  the  war  to  meet  the  needs  of  s  plantation 
cultivated  by  slaves,  unless  the  bnildinga  are 
such  as  a  prudent  owner  of  the  fee  would  have 
kept  up  in  order  to  prevent  permanent  injury  to 
the  inheritance. 

9.  The  statute  of  limitations  runs  against  lia- 
bility for  permissive  wastes  though  it  is  continu- 
ous in  its  character;  and  the  tenant  in  dower  is 
liable  for  such  waste  only  as  has  been  miBerei 
during  the  three  years  before  the  bringing  of  the 
action. 

3.  Permissive  waste  since  the  dower  was  first 
assigned  may  be  set  oB  against,  the  value  of  per- 
manent Improvements  made  by  the  tenant  in 
dower. 

This  was  a  civil  action,  tried  at  the  Sep- 
tember term,  1890,  ot  the  superior  court  ol 
Lincoln  county,  before  Buowm,  J.  The 
complaint  is  as  follows: 

"Plaintiffs  above  named,  complaining 
of  the  defendant,  allege:  (1)  That  Henry 
W.  Connor,  late  a  resident  ot  said  county 
ot  Lincoln,  died  in  said  county  Intestate 
on  the  15tb  day  ot  January,  1806,  leaving 
the  defendant,  Mary  L.Connor,  his  widow, 
and  seised  and  possessed  ot  a  large  amount 
ot  real  estate,  of  which  the  tollowng  de- 
scribed land  was  duly  allotted  and  set 
apart  to  said  defendant,  his  widow,  on 
her  dower,  to-wit :  The  'homestead  tract, 
including  the  tract  in  tbe  forks  ot  tbe 
road,  containing  five  hundred  and  sixteen 
(516)  acres,  homestead  five  hundred  and 
fifty-six  (556)  acres,  in  all  ten  hundred  and 
seventy-two  acres,  Included  in  tbe  deeds 
made  to  said  H.  W.  Connor,  lying  and  be- 
ing in  the  said  county  ot  Lincoln,  on  the 
west  side  of  the  Catawba  river,  valued  at 
twenty-five  thousand  ($25,000)  dollars,'— 
said  tracts  of  land  situated  immediately 
near  Seattle's  Ford,  in  said  county,  and 
known  as  the  '  H.  W.  Connor  Home  Place,' 
and  upon  which  he  lived  at  the  time  ot  bis 
death,  now  adjoins  lands  ot  Fannie  Bur- 
ton, other  lands  of  the  defendant,  latids  ot 
Isaac  Lowe,  deceased  and  others,  and  up- 
on which  defendant  now  lives.  (2)  Tbat 
in  the  year  1866  the  defendant  entered  up- 
on and  was  possessed  ot  said  land  above 
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described  as  ber  doTrer,  and  is  still  In  pos- 
session thereof  as  such.  (8)  Tbat  said  H. 
W.  Connor,  at  the  time  of  his  death,  left 
him  survlvins,  as  his  only  heirs  at  law, 
hi«  son,  Henry  W.  Connor,  Jr.,  who  was 
entitled  to  one-third  (|i)part  of  his  real  es- 
tate aforesaid;  and  his  dauffhter,  plaintiff 
Annie  V.  Ivey,  who  was  entitled  to,  and 
still  Is  the  owner  of,  one-third  {%)  part  of 
said  real  estate;  and  his  three  (3)  grand- 
children, to-wlt.  plaintiffs  T.  F.  Connor. 
Ettu  Connor,  (who  has  since  Intermanied 
with  W.  L.  Slierrill,  plaintiff)  and  Charlie 
£.  Coanor,  (who  has  since  intermarried 
with  plaintiff  W.  B.  Ramsey,)  who,  each, 
were  then  and  still  are  entitled  to  and  the 
owners  of  one-ninth  (1/0)  part  of  the  real 
estate  aforesaid.  (4)  That  said  Henry  W. 
Connor,  Jr.,  afterwards,  to-wit.  on  the 
ITth  day  of  March,  1873,  died,  having  first 
made  and  published  his  last  will  and  testa- 
ment, which  was  duly  proven  and  admit- 
ted to  probate  in  the  proper  court,  and  by 
which  he  devised  alibis  Interestin  thesald 
land  hereinbefore  described  to  plaintiff  A. 
V.  Ireyand  her  two  children,  to-wit,  Lucy, 
now  the  wife  of  plaintiff  E.  B.  Avery,  and 
Jennie  Johnston  Irey,  equally,  one-third 
(Ji)  to  each.  (5)  That  said  Jennie  John- 
ston Ivey,  on  22d  of  September,  1876.  died 
intestate,  leaving  plaintiffs  Lucy  Avery 
and  James  M.  Ivey  her  only  heirs  at  law. 
(6)  That  said  plaintiff  James  M.  Ivey  is  a 
minor,  and  plaintiff  A.  V.  Ivey  is  his  guard- 
ian. <7)  Thatthesaldplaintlfr8were,atthe 
tlnie«  hereinbefore  mentioned,  and  at  the 
times  of  the  commlttlngtbe  grtevancesand 
duniaKeH  hereinafter  mentioned,  and  still 
are,  the  reversioners  in  interest,  as  herein- 
before statwl,  of  the  dower  land  hereinbe- 
fore (leKcrlbed.  (8)  That,  as  the  plaintiffs 
are  informed  and  believe,  the  defendant 
Mary  L.  Connor  wi-ongfally,  and  with  In- 
tent to  injurethe  plaintiffs  in  their  said  re- 
rci-sionnry  Interests  in  said  land,  and  with- 
out authority,  began  a  short  time  after 
she  took  possession  of  said  land  as  her 
dower,  and  has  continued  to  the  present 
time,  to  cut  and  destroy  the  timber  and 
wood  growing  thereon,  and  has  cut  and 
destroyed,  burned  and  wasted,  large 
amounts  of  said  original  timber  and  wood- 
land' at  various  parts  of  the  plantation 
which  was  not  needed  for  repairs  or  tire- 
wood,  and  thereby  destroy<^d  about  three 
hundred  acres  of  valuable  timber  and 
wood  land,  to  the  great  damage  of  plain- 
tiffs. (9)  That,  as  plaintiffs  are  Informed 
and  believe,  at  the  time  defendant  took 
possession  of  said  land  as  her  dower,  as 
aforesaid,  there  was  situated  upon  said 
land  a  valuable  dwelling-house,  the  family 
mansion,  and  which  was  then  worth  about 
rti.x  thousand  dollars,  or  more,  and  which 
was  then  In  perfectly  good  condition  and 
repnir,  and  that  the  said  defendant  has 
negligently  and  wrongfully  and  malicious- 
ly permitted  the  same  to  decay,  and  be- 
come ruinous  and  damaged,  for  want  of 
proper  and  needful  attention  and  repairs, 
and  that  she  has  wrongfully  broken  and 
caused  to  be  broken  and  torn  away  the 
plastering  In  some  of  the  rooms,  and  used 
the  same  us  depositories  in  which  to  hang 
her  meat,  store  grain,  and  other  improfter 
purt>oscs,  by  which  the  same  have  been 
greatly  damaged,  and  that  she  has  also 


used  part  of  said  dwelllng-bonse  as  a 
stable  at  times,  and  as  shelter  for  cattle 
and  hogs,  and  has  permitted  cattle  and 
hogs  to  be  Inside  thereof,  and  thereby, 
and  by  her  other  negligence  In  care  of  said 
house,  and  other  positive  damage  which 
she  has  done  or  caused  to  bedone  thereto, 
the  same  has  been  greatly  and  permanent- 
ly damaged,  and  rendered  at  the  time  of 
the  commencement  of  this  action  almost 
ruinous  and  valueless.  (10)  That,  as 
plaintiffs  are  informed  and  believe,  at  the 
time  the  defendant  took  possession  of  said 
land,  as  aforesaid,  there  were  good  out- 
houses and  fences  and  shade  trees  thereon 
and  around  said  dwelling-house,  and  that 
the  defendant  has  wrongfully  and  negli- 
gently permitted  the  same  to  be  wasted 
and  destroyed,  and  has  wasted  and  de- 
stroyed tlie  same,  and  carried  away  and 
sold,  or  otherwise  disposed  of,  brick  from 
Bomeof  thechlmneys,  and  that  the  value  of 
said  plantation  is  thereby  greatly  reduced, 
and  the  plaintiffs  thereby  greatly  damaged 
in  their  reversionary  interest.  (11)  That, 
as  plaintltfii  are  Informed  and  believe,  the 
said  plantation,  at  the  time  the  defendant ' 
became  possessed  thereof,  as  aforesaid,  as 
ber  dower,  was  in  good  condition  and  re- 
pair, was  very  valuable,  and  was  esti- 
mated by  the  Jury  who  allotted  It  to  her 
as  dower  and  was  reasonably  worth  twen- 
ty-five thousand  dollars,  and  that  the  de- 
fendant has  so  negligently  and  wrongfully 
wasted  and  damaged  the  same,  and  per- 
mitted the  same  to  become  wasted  and 
damaged,  as  hereinbefore  alleged,  and  by 
cutting  and  destroying  andcarryingaway 
valuable  timber  growing  thereon,  and  by 
falling  and  neglecting  to  provide  proper 
ditches  and  drainage  of  said  land,  and  by 
her  negligent  and  improper  mode  of  culti- 
vating the  sanre,  and  by  permitting  and 
directing  clearing  original  timbered  land 
which  wasnot  needed  tor  cultivation,  and 
by  negligently  and  wrongfully  damaging 
and  destroying  and  permitting  to  bedam- 
aged  and  destroyed  the  dwelling-house, 
outhouses,  and  fences  situated  thereon, 
and  by  her  negligent  and  willful  failure  to 
use  the  said  plantation  In  a  proper  and 
prudent  manner,  the  same  has  been  there- 
by greatly  and  permanently  Injured,  and 
the  reversionary  interests  of  plaintiffs  there- 
in greatly  and  seriously  damaged  and 
reduced  in  value.  (12)  That,  as  plaintiffs 
are  Informed  and  believe,  the  grievances 
and  damages  hereinbefore  complained  of 
have  been  permitted  and  done  by  the  de- 
fendant prior  to  the  institution  of  this  ac- 
tion, and  that  the  plaintiHs,  the  reversion- 
ers, have  been  thereby  greatly  damaged, 
and  to  the  amount  of  ten  thousand  dol- 
lars; wherefore  plaintiffs  pray  Judgment 
against  the  defendant— iaref,  for  thrice 
the  amount  of  said  damages  hereinbefore 
alleged,  and  that  said  plaintiffs  recover 
the  place  wasted,  to-wit,  the  plantation 
hereinbefore  described.  If  the  said  Judg- 
ment shall  not  be  paid  on  or  before  a 
short  day,  to  be  fixed  by  the  court';  sec- 
ond, for  the  costs  of  this  action,  to  be 
taxed  by  the  clerk ;  third,  and  for  such 
other  and  further  relief  as  they  may  he 
entitled  to  In  the  premises. " 

Answer:  "(7)  As  to  the  seventh  para- 
graph of  the  complaint,  the  defendant  an- 
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Bwers  that  It  to  trne.  as  sbe  Is  Informed 
and  believes,  that  the  plaintiffs  in  this  ac- 
tion are  ttie  owners,  in  reversion,  of  ttie  land 
which  she  now  possesses  for  life  as  dower; 
but  as  it  is  not  specifically  set  forth  in  said 
paragraph  when  the  plaintiffs,  respective- 
ly, became  entitled  to  the  reversion,  or 
when  and  where  the  alleged  acts  of  waste 
end  damages  occurred,  or  which  of  the 
plaintiffs  sustained  injury  and  damage, 
and  when,  the  defendant  cannot  admit  the 
other  allegation  of  the  complaint  in  that 
paragraph  set  forth.  (8)  As  to  the  eighth 
paragraph  of  the  complaint,  tbedefendant 
answers  and  says:  That  it  is  utterly  un- 
true that  she  ever  willfully,  or  with  intent 
to  injure  the  plaintiffs  in  their  reversionary 
Interest,  or,  as  she  believes,  unlawfully, 
committed  any  of  the  waste  and  damage 
therein  set  forth;  and  alleges  that  it  is 
true  that,  since  the  defendant  became  pos- 
sessed of  said  land  as  her  dower,  she  has, 
as  the  exigencies  of  the  farm  required,  cut 
and  cleared  a  part  of  the  woodland  on 
said  farm.  In  all,  as  she  believes,  not  ex- 
ceedingl25  or  l.'H)  acres  in  the  twenty-three 
•  years  since  dower  was  assigned  her,  that 
there  are  yet  over  three  hundred  acres  of 
virgin  arid  good  timbered  land  untouched 
upon  the  premises,  and  ample  for  all  the 
needs  of  the  reversioners.  She  denies  chat, 
in  cutting,  she  burned,  destroyed,  and 
wasted  the  timber,  or  otherwise  cut  and 
used  thesamethau  as  she  believed  shehad  a 
right  to  do,  or  as  the  neceHslttes  uf  pru- 
dent farming  authorized  her  to  cut  and 
use  it:  that  her  purpose  everwas  to  make 
the  land  more  valuable,  both  to  herself 
and  the  reversioners,  and  not  less  valua- 
ble. Further  answering  this  paragraph 
of  the  complaint,  the  defendant  says  that 
her  husband,  for  several  years  imriiedlate- 
ly  preceding  his  death,  was  an  Invalid, 
and  mostly  helpless,  from  Intirmities  of 
body  and  mind ;  indeed,  for  a  considerable 
length  of  time  preceding  his  death  he  was 
Imbecile,  and  wholly  unfit  for  any  busi- 
ness, and  had  to  be  watched  and  waited 
or.  like  a  child.  That  he  owned  a  large 
property  In  lands  in  both  Lincoln  and  Ca- 
tawba counties,  and  up  to  emancipation 
owned  a  large  number  of  slaves,  who 
were  located  upon  his  farms,  and  during 
the  war,  and  nearly  up  to  his  death,  were 
under  no  discipline  or  control,  and  suffered 
said  farms,  including  her  dower  land,  to 
go  down  to  a  low,  unproductive,  and  ruin- 
ous condition,  in  which  condition  the 
lands  and  buildings  were  at  the  death  of 
Mr.  Connor,  and  where  dower  was  after- 
wards assigned  to  this  defendant.  That, 
when  she  took  possession,  fences  had  to 
be  built  and  repaired,  the  grown-up 
swampy  bottoms  bad  to  be  ditched  and 
drained,  houses  built  for  tenants,  and  re- 
pairs made;  all  requiring  much  timber 
for  rails  and  lumber.  That  all  the  timber 
and  wood  cut  upon  the  premises  was  used 
for  the  foregoing  purposes  and  for  fire- 
wood, and  none  was  hauled  off  the  prem- 
ises, but  consumed  thereon;  and  even  the 
ashes  of  the  new  grounds  were  utilized  in 
making  compost  and  manures  for  iraprov- 
ing  the  land,  and  bringing  it  into  a  better 
state  of  cultivation,  f«ir  the  benefit  of  her- 
self and  also  the  reversioners;  and  such 
ose  of  the  timber  cut,  sbe  avers,  did  Im- 


prove tbe  lands  for  the  advantage  of  said 
reversioners,  as  she  fully  believes.  Sbe 
further  avers  that  not  more  of  said  large 
body  of  land  was  cleared  than  was  pro- 
portioned to  the  whole  body  and  needed 
In  good  husbandry,  and  that,  as  sbe 
thinks,  she  neither  Intended  nor  did  com- 
mit waste  in  clearing  said  land,  and  bring- 
ing it  into  cultivation.  That  she  has  made 
no  profit  thereby  not  common  to  herself 
and  the  reversioners,  as  the  dower  land 
now  Is  in  a  better  state  tor  present  and 
future  cultivation  than  when  she  took 
possession,  and,  as  a  farm,  is  worth  more 
than  it  was  at  the  death  of  Mr.  Connor, 
notwithstanding  the  general  depreciation 
in  land  since  then.  She  further  avers  and 
shows,  as  an  evidence  of  her  purpose  to  Im- 
prove the  permanent  value  of  the  dower 
land  for  the  benefit  of  the  revisioners.tbat 
she  has  cut  one  canal  or  ditch,  about 
eight  feet  wide  and  four  feet  deep,  about 
one  mile  in  length,  and  at  a  cost  of  several 
hundred  dollars,  through  a  large  body  of 
marshy  and  hitherto  unproductive  bottom 
laud,  and  also  several  side  ditches  of  con- 
siderable cost;  thereby-draining  and  fit- 
ting for  good  production  a  large  body  of 
land,  and  which  adds  considerably  to  the 
value  of  the  tee-simple  in  said  dower  land. 
.She  further  states  that  at  the  time  of  her 
husband's  death  his  slaves  had  just  been 
treed,  and  were  leaving  the  place,  and  it 
became  necessary  to  adopt  measures  to 
procure  white  labor  to  cultivate  said 
lands.  That,  to  do  so,  suitable  habita- 
tions for  them  and  families  had  to  lie  erect- 
ed upon  the  lands.  She  therefore,  at  great 
expense,  caused  to  be  built,  from  time  to 
time,  nine  good  dwelling-houses,  all  of 
good  material,  shingle  covered,  and  with 
good  brick  and  rock  chimneys.  That  these 
houses  were  necessary  for  her  to  derive 
the  benefit  of  her  dower  interest  intended 
for  her,  and  cost  twelve  or  fifteen  hundred 
dollars,  and  greatly  add  to  the  value  of 
the  reversion  in  said  lands,  being  perma- 
nent In  their  character,  aud  will  be  neces- 
sary for  the  reversioners.  So  far  from 
needlessly  cutting  down  the  timber,  this 
defendant  says  that  she  made  it  her  rule, 
first,  to  cut  up  and  use  all  dead  timber, 
trees  blown  down  by  storms,  and  broken 
limbs,  before  resorting  to  any  virgin 
growth,  and  sbe  utilized  all  bruxh-wood 
by  burning,  and  using  the  ashes,  with 
other  litter.  In  making  compost  and  fer- 
tilizers; and  even  hauled  much  hay,  etc., 
from  her  own  land,  inherited  from  her  fa- 
ther, to  improve  and  fertilize  the  dower 
land.  She  went  still  further,  aud  used  all 
the  Income  derived  from  her  own  land  to 
the  improvement  of  this,  and  even  spent 
her  yearly  pension  of  twelve  dollars  per 
month  in  the  successful  endeavor  to  bring 
this  old,  worn-out  plantation  Into  a  good 
state  of  cultivation,  and  in  the  endeavor 
to  derive  a  support  from  it.  (»)  She  an- 
swers to  the  ninth  paragraph  of  the  com- 
plaint. The  defendant  admits  that,  at 
her  occupation,  there  was  a  large  man- 
sion or  dwelling-house  upon  the  land, 
though  she  denies  that  It  was  worth  f6,- 
000,  or  near  that  sum,  and  she  denies  that 
It  was  in  good,  or  even  tolerable,  repair, 
and  sbe  denies  that  she  permitted  the 
same  to  decay  and  become  ruinous,  or 
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thaf  8be  tore  away  the  plastering  In  some 
of  the  rooms,  and  used  tbem  any  more  aft- 
er the  death  of  Mr.  Connor  than  she  did  ° 
before  use  any  room  as  a  depository  to 
Itang  meat  and  store  grain,  and  she  denies 
that  she  used  any  part  of  said  dwelling  as 
stable,  or  shelter  for  cattle  and  hugs. 
Further  answering  said  paragraph,  the 
defendant  says  that  the  dwelling-house 
was  in  a  bad  state  of  repair  before  and  at 
Major  Connor's  death.  That  before  bis 
death  a  violent  storm  brolte  down  -the 
north-west  chimney,  throwing  the  brick 
upon  the  tin  roof,  causing  It  to  craclc  and 
give  way  and  leak  badly,  greatly  Injuring 
the  plastering  of  the  room  below,  and 
causing  It  to  fall;  the  leakage  being  so 
groat  that  Mr.  Connor  had  to  be  removed 
from  this  to  another  room,  where  he  died. 
That  she  never  palled  down  the  plaster- 
ing from  any  room,  and  where  it  fell  off  it 
was  caused  by  the  leakage  of  the  roof,  as 
aforesaid.  That  she  urged  Mr.  Connor  to 
have  the  roof  repaired,  and  the  leaks 
stopped,  so  as  to  prevent  further  damage, 
but  she  failed  in  so  doing.  That  about 
the  end  of  the  war,  Mr.  Connor  being  an 
invalid,  and  this  defendant  also  being  in 
bad  health,  their  meat  and  other  eatables 
could  nor  be  protected  from  the  depreda- 
tions of  negroes;  and  therefore,  for  pro- 
tection,  some  meat  was  put  in  a  room  of 
the  house  during  Mr.  Connor's  life;  but, 
the  room  proving  too  damp  and  wet  from 
the  said  defective  roof  and  leakage.  It  was 
taken  out;  nor  was  said  house  in  any 
way  impaired  by  keeping  meat  or  other 
substances  in  it.  That  the  house  was 
never  a  good  one,  but  built  with  inferior 
material  and  workmanship.  That  when 
she  came  into  possession  she  had  it  re- 
paired and  painted;  and  she  has  again 
and  again  repaired  the  roof,  and  attenipt- 
e<l  to  8ti>p  leaks,  which  seem  to  be  the  re- 
sult of  bad  construction,  and  existed  prior 
to  Mr.  Connor's  death.  In  regard  to  the 
trees,  some  died,  and  several  were  struck 
and  killed  by  lightning;  and  such  as  these 
only  were  cut  down,  and  none  other  that 
were  green.  Shedenles  that  her  said  house 
has  been  used  by  ber  as  a  stable.  She  ad- 
mits that  at  times,  when  she  was  sick, 
and  unable  to  go  out  of  doors  and  feed  the 
stock  herself,  she  has  at  times  fed  it 
around  and  near  the  house,  but  never  in- 
jured it  thereby.  That  there  Is  joining  the 
house,  but  no  part  of  it,  a  shed,  under 
wliicb,  in  bad  weather,  she  sheltered  her 
calves  and  pigs;  but  no  injury  was  done 
to  the  house  by  such  usage.  That  said 
dwelling  is  large,  and  has  many  rooms ; 
and  the  defendant,  living  alone,  has  no 
use  for  them  all;  and  the  tax  to  keep 
them  as  good  as  new,  when  they  are  use- 
less to  ber,  would  be  heavy;  and  it  may 
be  that  the  house  Is,  by  reason  of  its  old 
age  and  non-use,  not  as  good  as  at  flrst; 
but  she  believes  that  It,  barring  the  decay 
of  age,  is  in  as  good  repair  as  it  was,  if 
not  in  some  respects  better  than,  at  the' 
.death  of  Mr.  Connor.  That,  of  the  out- 
buildings near  the  house,  one  has  fallen, 
but  she  has  built  in  Its  place  a  bptter  one. 
That  since  slavery  has  been  abolished  a 
different  class  of  houses  is  required,  which 
she  has  erected ;  and  the  negro  huts  are 
no  longer  of  any  value  to  the  inheritance. 


So,  In  regard  to  fences,  although  the  no- 
fence  law  is  now  in  force  in  her  township, 
yet  she  avers  that  she  has  better  and 
more  fencing  than  was  on  the  place  when 
she  took  possession;  there  being  now  five 
rails  to  one  then,  as  she  believes.  (10)  In 
answer  to  the  tenth  paragraph  of  the 
complaint,  in  addition  to  what  she  has  al- 
ready answered  In  the  ninth  paragraph, 
she  says,  denying  the  said  allegations, 
that  neither  the  dwelling  nor  outhouses 
were  io  good  condition  when  she  took 
possession,  nor  has  she  negligently  per- 
mitted the  same  to  be  wasted  or  de- 
stroyed, nor  has  she  injured  the  shade- 
trees  or  destroyed  the  fences,  nor  has  she 
disposed  of  the  brick  frOm  some  of  the 
chimneys ;  on  the  contrary,  she  has  pur- 
chased large  quantities  of  bricks,  and 
built  many  more  chimneys  upon  the  prem- 
ises, and  In  many  ways  greatly  improved 
the  value  thereof.  (11)  In  answer  to  the 
eleventh  paragraph  of  the  complaint,  this 
defendant  denies  the  allegation  thereof, 
and  says  that  the  plantation,  at  the  time 
she  took  possession,  was  not  In  good  con- 
dition and  repair,  but  is  now  in  better 
condition  and  repair  than  it  was  then, 
which  has  been  accomplished  at  her  own 
cost,  and  out  of  means  of  her  own,  not 
out  of  the  income  of  the  dower  land,  for 
the  most  part.  That,  whatever  estimate 
the  jury  put  upon  the  land  In  assigning 
dower,  the  plantation  Is,  comparatively, 
worth  more  now  than  It  was  then,  and 
is  in  a  better  state  for  caltivation,  by  rea- 
son of  more  andbetterditching  and  drain- 
age, and  by  reason  of  the  continued  ap- 
plication of  manures  and  fertilizers,  the 
erection  of  good  tenant  and  other  houses 
required  by  good  husbandry.  (12)  The 
allegations  of  the  twelfth  paragraph  of 
.the  complaint  are  denied,  and  the  defend- 
ant avers  that  the  reversioners  have  not 
been  Injured  or  damaged  by  any  failure  of 
duty  and  obligation  on  her  part." 

Counter-claim:  "For  a  further  defense 
and  counter-claim  against  the  plaintiffs, 
the   defendant    sets   forth    and    alleges: 

(1)  That  she  is  entitled  to  compensation 
for  the  building  of  nine  good  tenement 
houses  upon  the  premises,  and  that 
twelve  hundred  dollars  Is  a  reasonable 
compensation  therefor;  the  same  being 
necessary  and  proper  tor  the  prudent 
operation  of  said  farm,  and  beneficial  to 
that  extent  to  the  plaintiff  reversioners. 

(2)  For  a  long  ditch,. one  mile  in  extent, 
and  several  eutered  ditches,  running  into 
the  same,  draining  the  lands,  and  enhanc- 
ing their  value  to  the  reversioners,  and  of 
the  value  of  four  hundred  dollars.  (3) 
For  the  improvement  of  the  body  of  the 
land  by  the  purchase,  manufacture,  and 
application  of  fertlliaers;  thereby  enhauc- 
ing  the  value  of  the  land  to  the  reversion- 
ers to  the  amount  of  five  hundred  dollars 
or  more.  (4)  For  other  improvements 
and  benefits  to  the  laud,  for  the  beneUt  of 
the  reversioners,  as  fully  set  forth  in  sec- 
tions 8,  9, 10,  and  11  of  the  answer,  to  the 
value  of  one  hundred  dollars.  Wherefore, 
she  dehiands  judgment  for  twenty-two 
hundred  dollars,  and  such  further  and 
other  relief  as  to  justice  and  equity  may 
appertain." 

Statute  of  limitations :  "  For  further  de- 
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fenM,  tlie  defendant  pleads  in  bar  of  the 
action  the  three-yearo  statute  of  limita- 
tion barring  action  (or  damage.  Said 
statute  Is  pleaded  In  bar  against  earli 
and  every  of  the  plaintiffs,  and  against 
tliem  as  suing  Jointly.  Stie  also  pleads 
tlie  benefit  of  the  neven-years  statute  and 
the  ten-years  statute. 

"Having  fully  an wered  the  complaint, 
the  defendant  prays  to  be  hence  dismissed, 
with  her  coKts  of  action. " 

Reply :  •*  J'lalntiffs,  replying  to  the  coon- 
ter-clalm  set  up  in  defendant's  answer, 
say:  (1)  That,  as  plaintiffs  are  informed 
and  believe,  paragraph  Nu.  1  of  said  coun- 
ter-claim 1h  not  true:  (2)  that,  as  plain- 
tiffs ure  infurm3d  and  believe,  paragraph 
No.  2  of  said  counter-claim  is  not  true; 
(3)  that,  as  plaintiffs  are  Informed  and  be- 
lieve, paragraph  No.  8  of  said  rounter- 
claim  is  nut  true;  (4)  that,  as  plaintiffs 
are  Informed  and  believe,  paragraph  No. 
4  uf  said  counter  claim  is  not  true.  Fur- 
ther replying,  plaintiffs  aver,  to-wit,  tl^at 
the  defendant  is  tenant  In  dower  of  the 
land  described  in  the  complaint,  and  plain- 
tiffs are  the  owners  thereof  In  reversion, 
and  that  the  alleged  improvements,  for 
the  value  of  which  compennatlon  is 
claimed  in  said  counter-claim,  as  alleged  . 
therein,  were  put  upon  Kaid  land  during  the 
tenancy  In  dower.  Wherefore  plaintiffs 
pray  that  said  counter-claim  may  be  dis- 
uiinsed,  at  defendant's  costs. 

Issues  and  reHiwnses  of  jury:  "(1)  Has 
the  defendant  negligently  and  wrongfully 
wasted  and  damaged  the  lands  and  prop- 
erty described  In'  complaint?  Answer. 
Tes.  (2)  If  so,  what  are  the  plaintiffs  en- 
titled to  recover?  A.  $1,3(K),  divided  as 
follows:  T.  F.  Connor,  fl44  8-18;  Etta 
Sberrlll.  fl44  8-18;  Charlie  E.  Ramsey, 
$144  8-18;  Annie  V.  Ivey,  »5T7  14-18;  Lucy 
Avery,  f216  12-18;  James  M.  Ivey,  f72 
4-18.* 

Motion  for  new  trial  by  defendant;  mo- 
tion denied ;  appeal  to  supreme  court  from 
Judgment  rendered. 

The  defendant  proposed  to  prove  by  D. 
A.  Lowe,  who  was  the  surveyor  with  the 
Jury  at  tlie  time  the  dower  was  aHsIgned, 
in  1X(!6,  that  the  members  of  the  Jury  de- 
clared at  the  time  that  the  then  valuation 
was  too  high,  and  also  their  declar^^tIons 
as  to  the  reasons  for  fixing  the  value 
higher  than  It  really  was.  .The  defend- 
ant's counsel  contended  that  this  evidence 
was  competent  to  rebut  the  allegation 
in  the  complaint  In  reference  to  said  allot- 
ment of  dower.  Objection  sUHtalned.  Ex- 
ceptions by  defendant.  There  was  no 
record  of  said  assignment  offered  In  evi- 
dence, nor  were  the  pleadings  put  In  evi- 
dence, nor  any  other  evidence  admitted 
or  offered,  except  that  herewith  sent. 
Defen<lant  also  excepted  to  the  charge  of 
the  court:  (1)  To  the  charge  that  the  de- 
fendant was  responsible  for  any  permis- 
sive waste,  (see  charge;)  (2)  to  that  part 
relatlne  to  the  statute  of  limitations  ap- 
plicable to  permissive  waste,  (see charge;) 
(3)  to  that  portion  of  the  charge  which 
permitted  the  Jury  to  assess  damages  for 
waste  beyond  three  years  before  action 
brought,  as  a  set-off  to  improvements 
claimed  by  defendant,  (see  charge.)  V<>r- 
Jict  tor  plaintiff.    Rule  for  new  trial.    The 


defendant    assigned    errors    ber«taibf(on> 

set  out. 

.  Judge's  charge:  The  court,  after  ex- 
plaining the  canse  of  action  and  relation 
of  parties  to  the  case,  and  reciting  and  re- 
capitulating the  evidence,  charged  aa  fol- 
lows: **  Waste  is  defined  to  be  *  a  spoiling, 
destroying  of  the  estate  with  respect  to 
buildings,  wood,  or  soil,  to  the  lasting  in- 
jury of  the  inheritance;  but  no  damage 
resulting  from  the  act  of  God  or  from 
public  enemies,  or  from  the  reversioners, 
who  own  the  inheritance,  is  waste.' 
There  are  two  kinds  of  waste,— voluntary 
waste  and  permissive  waste.  Voluntary 
waste  is  that  which  results  from  actual 
commission;  such  as  unlawfully  felling 
timber,  defacing  buildings  and  injuriously 
chang;Ing  the  course  of  husbandry,  to  the 
damag^e  of  the  inheritance.  In  order  to 
charge  the  defendant  in  this  case  with 
voluntary  waste,  the  evidence  must  show 
some  wrongful  act  of  commission  on  her 
part,  to  the  lasting  injury  of  the  inherit- 
ance. Permissive  waste  Is  that  which  re- 
sults from  omission  and  negligence  on  the 
part  of  the  dowress  in  suffering  buildings 
and  other  Improvements  to  go  to  decay. 
While  the  question  of  a  widow's  liability 
for  permissive  waste  appears  not  yet  to 
have  been  settled  by  our  highest  courts, 
yet  the  court  charges  you  that  a  widow 
may  be  charged  with  both  voluntary  and 
permissive  waste  In  respect  to  the  lands 
and  premises  whereof  she  Is  endowed. 
The  plaintiffs  admitted  to  be  the  owners 
of  the  inheritance  subject  to  defendant's 
dower  upon  the  land  described  In  thecom- 
plalnt,  charge  that  this  defendant  has 
been  guilty  of  both  voluntary  and  permis- 
sive waste.  Thedefendant  denies  thatsbe 
has  been  guilty  of  either.  The  specific  act 
of  voluntary  wante  alleged  agiilnst  the 
defendant  consists  In  nnnecesHarily  and 
irapropiTly  debtroylng  and  cutting  down 
timber  trees,  and  in  using  the  residence- 
house  tor  Injurious  and  Improper  pur- 
poses; such  as  storing  meat,  keeping 
hogs  in  it,  and  the  like.  [Here  the  court 
recited  the  evidence  of  plaintiffs  and  de- 
fendailt  tending  to  prove  or  disprove  this 
allegation.]  The  acts  of  permissive  waste 
alleged  by  plaintiffs  consist  In  permitting 
the  fences  around  the  yard,  the  large 
bam.  and  stables  to  deca.v,  the  roof  of  the 
barn  to  fall  in,  the  outhouses  to  decay, 
the  roof  of  the  residence-house  to  become 
rotten  so  as  to  seriously  damage  the  resi- 
dence, and  the  plastering  on  the  walls  to 
tall  down,  the  windows  and  lights  to  lie- 
come  destroyed,  and  the  porches  to  lie- 
come  rotten  and  dilapidated.  All  of  this  is 
denied  by  the  defendant.  Now,  as  to  cat- 
ting down  timber  trees  and  clearing  land : 
The  cutting  down  of  timber  and  clearing 
land  Is  not  waste  In  this  state,  unless 
thereby  a  lasting  damage  Is  done  to  the 
inheritance, and deterioratesits  value;  nor 
is  the  turning  out  of  exhausted  land  to 
rest  and  recuperate,  waste.  Therefore,  Jf, 
In  your  opinion,  the  cutting  down  of  the 
timber  which  the  plantlffs  claim,  and  have 
offered  evidence  to  prove,  that  the  defend- 
ant had  cut,  did  not  inflict  lasting  damage 
to  the  inheritance,  and  does  not  deterio- 
rate its  value,  then  that  Is  not  an  act  of 
waste  upon  her.    Again:    It  the  defend- 
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ant  cut  timber,  and  thereby  Inflicted  last- 
ing damage  to  the  inheritance,  that  would 
still  not  be  waste,  nnless  she  had  more 
cut  down  than  was  necetssary  for  the  or- 
dinary enjoyment  of  the  land  on  her  part. 
It,  in  your  opinion,  the  defendant  has  cut 
down  timber  orclearedland,  whereby  laet- 
Ing  daniaKfi  has  been  inflicted  on  the  iu- 
heritunce,  and.  farther  that  such  cntting 
down  or  clearing  was  not  necessary  for 
the  ordinary  enjoyment  of  the  land,  then 
such  acts  on  her  part,  or  committed  under 
her  direction,  would  be  waste  in  law,  and 
yon  should  so  find.  And  If  the  Jury  should 
believe  that  the  defendant  did  cut  down 
and  dlHpoRe  of  timber  upon  this  land,  or 
det<troye<l  it,  and  there  was  already  suffi- 
cient cleared  land  to  permit  her  the  ordi- 
nary use  of  the  dower  land,  and  the  tim- 
ber so  cut  was  valuable,  and  over  and 
iiltove  the  quantity  necessary  for  planta- 
tion UHes.(sur  has  building  houses  thereon, 
fencing,  making  or  repairing  implements, 
and  the  like.)  whereby  lasting  damage 
was  intlicted  on  the  inheritance,  then  that 
would  he  wHHte,  and  you  should  so  Hud. 
By  'onllnnrj*  use.'  I  mean  such  use  of  the 
land  aH  Is  warranted  by  the  usages  of  pru- 
dent huHliandry.  Again:  It  is  claimed 
that  defenilant  has  been  guilty  6f  volun- 
tary waste  hi  ^pect  to  the  dwelling- 
house.  The  widow,  defendant,  bad  the 
right  to  use  the  dwelling-house;  but  she 
niiist  UKe  It  in  the  usual  and  ordinary 
way.  If  Hhe  put  It  to  other  improper  usee, 
whereliy  It  is  lawtingly  damaged,  then  it  is 
waste, — voluntary  waste,  if  she  uned  a 
part  of  the  resilience-house  to  store  grain, 
bung  meat  in,  and  kept  her  live  hogs  in  a 
part  thereof,  as  claimed  by  plaintiff,  and 
such  acts  are  contrary  to  ordinary  usages 
to  which  Hueh  dwellings  are  put,  and  last- 
ingly injured  such  bouse  thereby,  then 
that  is  voluntary  waste.  Yon  will  go 
over  all  the  testimony  upon  this  allega- 
tion. iMtth  for.plainttffs  and  defendant,  and 
say  whether  or  not  the  defendant  has  or 
has  not  been  guilty  of  voluntary  waste. 
The  burden  of  proof  to  satisfy  you  by  a 
preponderance  of  evidence  on  each  issue  is 
on  the  plaintiff.  You  will  then  consider  tbe 
question  of  permissive  waste.  It  is  tbe 
dnty  of  the  defendant  to  keep  the'  barn 
and  ne<'eHsary  and  proper  farm-houses 
and  the  residence-house  in  an  ordinary 
condition,  and  to  repair  them  as  much  as 
is  consistent  with  and  required  by  the  or- 
dinary usage  and  care  of  such  buildings. 
If  the  defendant  sat  by  and  permitted  the 
roofs  of  the  dwelling  to  rot,  the  barn  to 
fall  in,  the  outhoiines  to  decay,  etc.,  such 
negligence  constitutes  permlBslve  waste,  if 
thereby  lusting  injury  is  inflicted  onths  In- 
heritance. If  yoo  find  the  first  issue, '  No,' 
then  you  need  go  no  further,  and  need  not 
consider  the  second  issue.  If  you  answer 
the  first  issue,  *  Yes,'  theii  yon  will  proceed 
to  consider  the  second  issue.  The  defend- 
ant having  pleaded,  the  statute  of  limita- 
tions, yon  will  Veniember  what  1  have  to 
say  in  respect  to  that,  when  yon  come  to 
consider  this  second  issne  as  to  damages. 
This  action  was  commenced  March  5,1889. 
The  plaintiffs  would  be  entitled,  If  tbe  Jury 
answer  the  first  Issue,  *  Yes,' to  damages 
for  all  acts  of  voluntary  waste  committed 
by  the  defendant  or  under  her  direction, 
v.]2s.E.no.l2— 38 


since  March  8, 1886 ;  and  tbe  rule  of  daflfi- 
age  would  be  the  money  damage  to  tne 
whole  inheritance.  Twoof  these  plaintiffs 
are  under  disabilities,  and  not  within  the 
statute  of  limitations,  to- wit:  Charlie  E. 
Ramsey,  whose  estate  vested  in  1866,  at 
death  of  her  grandfather,  U.  W.  Connor, 
and  who  was  married  as  a  minor,  and 
whose  husband  is  still  living;  and  James 
M.  Ivey,  whose  estate  vested  September 
22, 1876,  and  who  is  still  a  minor.  In  as- 
sessing damages  for  these  two,  you  can  go 
back  to  the  dates  when  their  estates  vest- 
ed. In  regard  to  permissive  waste,  if  It 
was  continuous  In  its  character,  and  per 
mitted  to  continue,  as  alleged  by  plaintiff, 
up  to  the  present  time,  then  no  statute  of 
limitations  would  apply,  aud  the  rule 
would  be  to  ascertain  what  lasting  dam- 
age has  the  Inberltanqe  sustained  by  rea- 
son of  defendant's  failure  to  keep  the  said 
buildings  in  ordinary  repair,  in  accordance 
with  ordinary  usage  and  custom.  .  In  as- 
sessing damages,  yon  will  remember  and 
weigh  and  consider  the  testimony  offered 
by  defendant,  and  that  offered  by  the 
plaintiffs  in  reply  thereto,  in  respect  to 
permanent  Improvements  or  additions  to 
the  value  of  the  inheritance,  which  the  de- 
fendant claims  to  have  made.  Such  addi- 
tions must  be  permanent  In  their  charac- 
ter, and  add  to  the  value  of  the  inheritance. 
The  defendant  claims  that  she  erected  nine 
tenant-houses,  well  located,  some  years 
since,  and  that  these  add  materially  to  the 
valueof  the  inheritance.  According  to  tbe 
witnesses,  the  date  when  these  honses 
were  erected  was  more  than  three  years 
before  this  suit  was  brought.  Thedefendr 
ant  claims  they  add  $1,600  to  the  value  of 
the  plantation,  and  the  plaintiffs  contend 
theyareworth  not  more  than  f700orj800. 
Y-ou  will  consider  their  real  value  to  the 
inheritance,  and  If  they  areof  a  permanent 
character.  If  you  And  they  are  of  perma- 
nent value  to  the  inheritance,  then  you 
may  give  defendant  credit  therefor  in  the 
general  balance;  but  yon  must  go  back 
to  the  beginning,  when  she  tooK  posses- 
sion of  her  dower  estate,  and  offset 
against  this  claim  for  permanent  addition 
and  improvement  any  damage  she  has 
committed,  which  amounts  to  voluntary 
or  permissive  vraste,  since  she  took  pos- 
session of  the  dower  land,  which  was  in 
1886.  Any  waste  she  may  have  commit- 
ted as  far  back  as  1806  must  be  estimated 
and  set  off  against  this  claim  for  additions 
made  to  tbe  value  of  the  Inheritance. 
The  real  and  Important  Inquiry  Is,  (as  is 
said  by  the  late  chief  Justice,)  has  the  land 
been  abused  during  defendant's  occupancy 
by  a  spcdiation  unwarranted  by  usage  of 
prudent  husbandmen  in  respect  to  their 
own  property,  to  the  impairment  of  it  as 
a  whole  In  value?  If  you  shall -find  for 
the  plaintiffs,  you  will  assess  each  plain- 
tiff's damage  separately,  and  be  governed 
by  the  rules  I  have  laid  down  in  so  do- 
ing." 

The  plaintiffs  offered  testimony  tending 
to  prove  the  material  allegations  con- 
tained In  the  complaint.  The  testimony 
Introduced  by  the  defendant,  and  that  of- 
fered In  rebuttal  by  the  plaintiff,  was  as 
follows: 

David  Cherry :  "  Mrs.  Connor  bad  creek 
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bottom  ditched  ont,— 25  acres;  ditch  % 
mile  lone,  10  feet  wide.  Makes  good  corn 
now.  This  wortc  vfas  done  18  years  ago. 
Out  another  ditch  through  land  on  west. 
Makes  good  crops  now.  Before,  it  did 
not.  More  valuablenow  than  beforedltch 
was  cut.  Mrs.  Connor  has  cleared  150 
acres.  1  examined  and  ascertained  this  by 
pergonal  inspection  and  estimate.  Mrs. 
Connor  had  9  tenement  and  other  houses 
built  on  the  place.  Good  chimneys;  good 
buildings.  Total  cost,  fl,500.  All  built 
more  than  flve  years  ago,  and  within 
eighteen  years.  Under  present  system  of 
agriculture,  three  houses  are  necessary 
and  invaluable.  Farm  could  not  be  cul- 
tivated without  them.  Defendant  uses 
large  quantities  of  home-made  compost. 
Plenty  ol  timber  on  the  farm  tor  Its  use. 
Place  can  be  divided  between  three  so  as 
to  give  fair  quantity  of  timber  to  each 
share.  Defendant  has  also  reclaimed  15 
acres  of  worthless  land,  so  that  it  now 
produces  good  crops.  I  think  this  farm  Is 
cultivated  well,  and  in  agood  husbaud-IIke 
manner,  and  has  not  deteriorated  in  value. 
The  bouse  has  gone  down. — one  chimney 
down,  and  funnel  of  another  oft  at  top. 
There  were  four  chimneys  in  all.  Some 
shade-trees  gone.  I  think  the  land  cleared 
worth  ^6  per  acre.  It  is  the  general  cus- 
tom among  good  farmers  in  that  section 
to  give  away  the  timbi^r  on  land  being  cut 
down  and  cleared,  to  get  it  moved.  The 
land  is  worth  more  by  it.  (Objection  by 
plaintitt  overruled.  Exception.)  I  think 
the  erection  of  the  tenement-houses  has 
counter-bulanced  the  damage  to  the  house, 
and  added  fully  that  much  to  the  perma- 
nent value  of  the  property.    Stable  roof 

has  fallen  in.    No  fences." Lowe: 

"Two  acres  cleared  on  York  road.  Next 
Is  ten  acres,  then  twenty,  then  twelve, 
then  twenty -five,  acres.  This  Is  all  that 
has  been  cleared  on  south  side  York  road. 
In  all,  69  acres.  North  of  York,  80  or  100 
acres  timbered  land.  Now  70  cleared  since 
dower  was  laid  off.  Total  land  cleared 
since  Mrs.  Connor  bad  charge  is  139  acres. 
When  Connor  died,  the  bottom  land  was 
worthless.  Mrs.  Connor  drained  it,  and  it 
is  now  good  land.  Nine  tenement-houses 
have  been  put  there  since  dower  was  set 
apart.  Well  located,  and  adds  fl,500to 
the  permanent  value  of  the  farm.  I 
would  have  cleared  this  land  as  she  did. 
It  did  not  damage  the  future  value  of  the 
farm,  but  increased  it.  Plenty  of  timber 
on  it.  More  than  is  needed.  The  stock 
law  is  in  force,  and  but  little  timber  Is 
needed.  I  think  the  farm  can  be  equally 
divided  in  three  shares,  and  giveeach  share 
an  equal  amount  of  timber.  But  the  tim- 
ber will  be  on  the  road;  accessible,  hut  not 
adjoining  the  cleared  land  of  all  three 
shared.  One  or  two  shares  would  be 
slightly  separated  from  its  timber  land. 
This  would  have  been  the  esse  it  the  land 
had  been  divided  when  Connor  died.  I 
would  as  soon  own  the  plantation  no  was 
when  Connor  died.  I  would  rather  have 
it.  It  is  worth  fully  as  much.  (Defend- 
ant proposed  by  this  witness  to  give  what 
jurors  who  set  apart  this  dower  said  at 
tioe  time  they  set  it  apart,  and  valued  the 
plantation,  to  show  the  vnlue  of  the  farm 
then  excluded.    Objection  suataiucd.     Ks,- 


ception  by  defendant.)  Have  known  the 
house  for  fifty  years.  To  reproduce  It  aa 
it  was  when  Connor  died  would  cost  not 
over  |2,000.  It  will  cost  foOO  to  put  it  in 
good  condition.  I  think  Mrs.  Connor  cut 
more  timber  than  was  actually  necessary 
for  plantation  repairs."  J.  A.  Nixon: 
"Mrs.  Connor  pat  tenement-houses  and 
improvements  on  place  in  past  eighteen 
years.  These  were  put  on  more  than  Ave 
years  ago.  Improvements  of  permanent 
value,  fl,600.  She  improved  land  around 
house  very  much.  Has  brought  It  up. 
Has  bnnled  stuff  off  of  her  own  farm,  and 
put  on  it.  It  will  cost  $500  or  f  700  to  put 
house  in  good  condition.  In  good  condi- 
tion, worth  $2,000."  John  Forney:  "Re- 
sided  with  Mrs.  Connor  since  second  year 
after  surrender.  Ditches  were  cut  three 
years  after  the  war.  Mrs.  Connor  had 
them  cut.  Oneditcb  is  a  mile  long.  Land 
was  swampy  then.  Has  been  greatly  Im- 
proved. Defendant  managed  ground  well, 
and  has  cultivated  it  well.  Hauls  much 
hay  from  other  farms.  Manure  made  on 
it,  and  put  on  field.  This  room  where 
hogs  are  kept  is  a  shed-room  attached  to 
the  house.  Has  floor,  windows,  and 
doors.  When  I  first  went  there,  this  room 
was  empty  and  unused..  Had  glass  win- 
dows."     Burton:  "Have  resided  on 

tills  place.    House  was  built  in  1S32.    My 

father  sold  it  to Wheeler    in    1845. 

The  barn  was  built  before  the  house. "  A. 
B.  Younir:  "Mrs.  Connor  is  my  aunt.  I 
act  as  her  agent  sometimes.  She  was 
having  ditch  cut  when  this  suit  com- 
menced. House  could  be  built  anew  for 
$2,200  or  $2,500.  It  would  cost  $.'>00  to  put 
house  in  good  condition.  Plenty  of  tim- 
ber now  on  this  farm  for  all  possible  use. 
Tenement-houses  built  by  Mrs.  Connor  are 
well  located,  even  if  divided.  Worth$l,500. 
I  think  the  improvements  nn  the  land 
placed  there  by  defendant  has  Increased 
the  value  of  the  land,  as  whole,  over  any 
damages  to  the  house  and  farm.  Have 
been  a  farmer  ail  my  life. "  "  Please  state 
it  the  permanent  Improvements  which  you 
know  of  your  own  knowledge  that  Mrs. 
Connor  has  put  on  the  lands,  such  aa  tene- 
ment-houses, draining,  and  the  like,  is 
equal  or  not,  in  your  opinion,  to  the  Inju- 
ries testified  to  by  plaintiff's  witnesses." 
(Objection  by  plaintiffs.  Overruled.  Ex- 
ception.) "I  think  it  Is." 

Rebuttal.  D.  P.  Wilson:  "Hogs  kept 
in  dining-room.  Killed  in  there.  Wan- 
dered around  whole  of  down-stairs.  Kept 
meat  and  grain  in  the  house.  Think  house 
damaged  very  much.  I  lived  there  in 
1S88.  Compost  pile  at  corner  of  house,  and 
very  close  to  it."  Fin  Cannon:  "Lived 
there  with  defendant  in  1882,  and  resided 
there  during  1883.  Have  seen  hogs  in 
house.  Kept  meat  and  grain  In  house  to 
keep  hands  from  taking  it.  Some  land 
cleared  in  188.3.  Don't  know  how  ranch. 
Timber  cut  off  was  burned,  and  ashes  put 
on  land.  Told  me  to  teed  hogs  in  this 
room.  Mrs.  Connor  was  helpleso.  She 
tried  to  run  hogs  out.  Told  me  tq  get 
them  out."  Frank  Helms:  "StayeJl  on 
this  farm  in  1867-1869.  Tenement-houses 
erected  since  I  left.  I  told  Mrs.  Connor 
that  Henry  Connor  said  not  to  cut  down 
valuable  timber  unless  she  needed  it.    Six* 
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said  that  U  sbeli  red  twenty  yeare  It  wonld 
not  do  the  Connur  heirs  much  Rood.  Com 
and  meat  were  kept  in  the  roomB.  Through 
her  directions,  I  nsed  the  end  o(  this  din- 
ing-room as  cow-stalls.  Place  damages 
by  her  to  amount  of  f6,000,  or  more,  during 

the  time  she  bad  the  place. " Nixon : 

"  All  of  timl)er  land  culled  over,  and  half  ot 
It  cut  down.  Bottom  land  ditched  out  t>y 
defendant.  Think  place  damaged  f3,000, 
nr  more.  (Defendant  asked  witness  if  Mrs. 
Connor  did  not  use  the  income  from  stores 
on  the  dower  land,  with  view  to  show 
that  she  had  to  clear  more  land  to  make 
a  support.  Objection  overruled.  Excep- 
tion  by  plaintiff."  H.  O.  Proctor  testified 
that  he  lived  two  miles  from  land.  That 
one-half  of  it  was  woodland  when  Connor 
died.  "Good  timber  on  it.  Now  it  is  bad- 
ly cleared  and  cut  up.  Not  over  320  acres 
woodland,  and  that  Is  culled  over  and 
chopped  out.  Tenement  houses  worth 
f-NOO.  Plantation  is  damaged  $5,000. 
Houses  built  by  Mrs.  Connor  from  logs 
and  planks  cut  off  planta  t ion.  I  can  build 
them  all  for  f  NOO,  and  furnish  everything. " 
J.  P.  Proctor:  "Live  300  yards  from 
dwelling-house.  Saw  compost  hauled 
from  Uurton  place  to  this.  House  is  kept 
very  filthy  and  bad.  Barn  has  fallen  in. 
Stables  decayed.  Smoke-huuses  used  for 
stables. "  Plaintiff  objected  to  above  evi- 
dence. Defendant  offered  to  show  loss  of 
income  from  stores  on  dower  land,  and 
therefore  more  land  had  to  be  put  in  culti- 
vation. Objection  overruled.  Exception 
by  plaintiff.  Two  other  witnesses  testi- 
fied to  substantially  the  same  as  above. 

IV.  A.  Hoke,  for  appellant.    Butchelor  & 
Derereux,  for  appellees. 

Avery,  J.  The  defendant's  first  conten- 
tion is  that  the  judge  below  erred  in  in- 
structing the  jury  that  she  was  liable  for 
permlssivp  waste.  Waste  is  defined  to  be 
"a  spoiling  or  destroying  of  the  estate 
with  respect  to  buildings,  wood,  or  soil, 
to  the  laHting  injury  of  the  inheritance." 
The  statute  of  Marlbridge  made  the  ten- 
ant in  dower  liable  utconimon  lawfor  sin- 
gle damages;  and  that  of  Uloucester  pro- 
vided, snbsequently,  that  he  should  forfeit 
the  place  wherein  the  waste  was  com- 
mitted, and  treble  damages  to  him  that 
had  the  inheritance.  But  we  fail  to  find 
any  express  authority  from  the  English 
courts'  to  sustain  the  view  that  a  tenant 
in  dower  is  generally  answerable  for  per- 
missive, a.s  well  as  voluntary,  waste, 
though  our  own  text-writers  maintain 
that  all  life-tenants  are  liable,  like  insur- 
ers,  for  ail  injuries  to  buildings,  whether 
purposely  done  or  negligently  permitted, 
except  Kuch  as  are  caused  by  act  of  God  or 
the  publk-  enemy,  or  by  consent  of  the  re- 
versioner. While  the  courts  of  this  coun- 
try have  generally  adhered  to  the  old  def- 
inition of  waste  that  we  have  already 
given,  they  have  as  uniformly  maintained 
that  what  is  permanent  injury  to  the  in- 
heritance muot  of  necessity  depend  often 
'  upon  the  circumstances  attending  a  par- 
ticular ceset  and  that  rules  laid  down  in 
England  for  determining  what  acts  con- 
stituted waste  there  were  not  always  ap- 
plicable in  a  new  country,  where  the  same 
acts    might   prove  beneficial,  instead    of 


detrimental,  to  the  Inheritance.  Gaston, 
J.,  in  Shine  v.  Wilcox,  1  Dev.  &  B.  Eq.  631. 
says:  "  While  our  ancestors  brought  over 
to  this  country  the  principles  of  the  com- 
mon law,  these  were  nevertheless  accom- 
modated to  thelrnew  condition.  It  would 
have  been  absurd  to  holdthattheclearing 
of  the  forest,  so  as  to  fit  it  for  the  habita- 
tion and  use  of  man,  was  waste.  •  •  * 
We  also  hold  that  the  turning  out  ot  ex- 
hausted land  is  not  waste. "  The  court  in 
that  case  reached  the  conclusion  that  it 
was  for  the  Jury  to  determine  whether,  in 
clearing  additional  land  or  turning  out 
that  which  had  been  exhausted,  the  ten- 
ant for  life  acted  as  a  prudent  owner  in 
fee  would  have  done,  had  lie  been  cultivat- 
ing the  land  for  a  support  or  for  profit. 
Substantially  thesame reasoning  is  adopt- 
ed in  other  cases  decided  before  and  since 
that  opinion  was  delivered,  here  and  In 
other  states.  Sheppard  v.  Slieppard,  2 
Hayw.  (N.C)  3S2;  Ballentlnev.Poyner.Id. 
110;  Lambeth  v.  Warner,  2  Jones,  Eq.165; 
Crawley  v.  Timberlake.  2  Ired.  Eq.  400; 
Davis  V.  Gilliam, 5  Ire«l.  Eq.308;  Dorsey  v. 
Moore,  100  N.  C.  44,  6  S.  E.  Rep.  270 ;  Hast- 
ingsv.Crunckleton,3 Yeates,%1 ;  Clcmence 
V.  Steere,  53  Amer.  Dec.  621 ;  Wilson  v.  Ed- 
monds, 4  Fost.  (N  H.)  517;  Harvey  v. 
Harvey,  41  Vt.  373.  In  King  v.  Miller,  99 
N.  C.  5S3.  6  S.  E.  Rep.  600,  the  court  ap- 
proved the  charge  of  the  judge  below,  in 
which  he  had  said,  in  substance,  that  It 
must  be  left  in  large  measure  to  the  dis- 
cretion of  the  jury  to  say  whether  the  de- 
struction of  timber,  or  giving  up  a  culti- 
vated field,  and  permitting  buHhes  to  grow 
and  take  posnesHlon  of  it,  in  the  light  of 
the  evidence  in  thecase,  had  proved  a  last- 
ing injury  to  the  inheritance.  The  late 
chief  justice  gave  to  the  entire  charge  of 
the  learned  judge  who  tried  the  case  the 
unqualified  approval  of  this  court,  and 
reiterated  the  general  proposition  that 
"  while,  in  Its  essential  elements,  waste  Is 
the  same  in  this  country  and  iu  England, 
being  a  spoil  or  destruction  in  houses, 
trees,  and  the  like,  to  the  permanent  in- 
jury of  the  inheritance,  yet,  in  reKpect  to 
acts  which  constitute  waste,  the  rule  that 
governs  in  a  new  and  unopened  land,  cov- 
ered largely  with  primeval  growth,  must 
be  very  different."  We  have  quoted  the 
language  used  In  these  cases  by  this  court, 
not  becnu.se  the  point  decided  was  Identic- 
al with  that  involved  here,  but  to  show 
that  the  true  test  tor  determining  what  is 
waste,  voluntary  or  permissive,  is  ordina- 
rily Involved  In  the  question  whether,  in 
view  of  the  evidence  in  a  particular  case, 
the  act  complained  of  was  productive  of 
permanent  impairment  of  the  value  of  the 
inheritance.  In  ascertaining  whether  a 
given  act  or  omission  falls  within  the 
rule,  and  subjects  the  tenant  to  llHhility, 
the  condition  of  the  land  wnen  dower  was 
assigned  should  be  compared  with  its 
state  during  the  period  for  which  damage 
is  claimed. 

It  appears,  from  a  review  of  the  plead- 
ings and  evidence,  that  Connor,  the  hus- 
band of  the  defendant,  and  the  ancestor 
through  whom  plaintiffs  claim  the  rever- 
sion, was  the  owner  of  a  large  number  of 
slaves,  and  an  extensive  body  of  laud  ly- 
ing in  two  or  three  counties,  and  that  bis 
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dwellinx-lioaBe  was  the  bead-qaarters  or 
base  ot  bis  tarmiiig  operations,  and  tbe 
place  wbere  bis  siaves  resided  in  cottages 
ranged  around  his  house,  and  the  horses 
and  mules  necessary  to  work  tbe  farm, 
and  cattle,  bogs,  and  sheep  necessary  to 
(umisb  food  for  the  family  and  slaves, 
were  kept.  This  court  can  take  notice  of 
tbe  fact  that  the  bams  formerly  used  at 
such  establish nients  have  often,  if  not  gen- 
erally, proven  tooiartceto  bekeptupbyan 
owner  who  survived  the  war  long  enough 
to  accommodate  himself  to  and  arrange 
his  hnsluess  In  relation  totbechanged  con- 
dition as  to  labor,  and  alterations  in 
methods,  consequent  upon  emancipation. 
When  it  became  necessary  to  build  tene- 
ment-bouses at  suitable  points  for  the  ac- 
commodation ot  lessees  of  different  sec- 
tions of  tbe  estate,  the  negro  cabin,  the 
large  smoke-house  for  the  storage  of 
bacon,  and  the  large  bam  for  the  protec- 
tion of  all  the  stock  needed,  possibly,  to 
operate  the  entire  farm,  were  no  longer 
useful,  and  were  often  torn  down  or  suf- 
fered to  fail  Into  decay,  and  were  replaced 
by  others  of  a  size  suited  to  the  new  state 
of  affairs.  If  it  was  proper,  when  our  an- 
cestors were  transplanted  In  America,  to 
look  to  the  reason  of  tbe  common  law, 
and  bold  that  under  dlfferent.condltipus, 
in  an  undeveloped  conntry,  the  clearing  of 
land  by  a  life-tenant  should  no  longer  be 
held  per  se  to  amount  to  waste,  without 
regard  to  its  effect  upon  the  interest  of  a 
reversioner,  there  are  reasons  equally  as 
potent  for  leaving  a  Jury,  with  explicit 
instructions,  to  determine  whether  a  pru- 
dent owner  of  the  fee,  if  in  possession  in 
lieu  of  the  life-tenant,  would  have  suffered 
tbe  bam  or  other  building  unsuitable,  be 
cause  of  its  great  proportions,  to  his 
wants  in  the  new  state  of  society,  to  have 
fallen  into  decay,  rather  than  incur  the 
cost  of  repair.  Upon  this  subject  the 
charge  of  bis  honor  was  not  sufficiently 
clear  and  specific,  though  it  was  in  the 
main  an  elaborate  and  correct  exposition 
of  the  law, except  as  to  this  and  one  other 
point.  Tbe  paragraph  complained  of  was 
as  follows:  "It  is  the  duty  of  the  defend- 
ant to  keep  the  barn  and  necessary  and 
proper  farm-houses  aud  the  residence- 
houses  in  an  ordinary  condition,  and  to 
repair  them  as  much  as  Is  consistent  with 
and  required  by  the  ordinary  usage  and 
care  of  such  buildings.  If  tbe  defendant 
sat  by  and  permitted  tbe  roots  ot  the 
dwelling  to  rot,  the  barn  to  fall  In,  the 
ontbouses  to  decay,  etc.,  sucb  negligence 
constitutes  permissive  waste,  if  thereby 
lasting  injury  is  inflicted  on  the  inherit- 
ance."  Under  this  instruction,  tbe  Jury 
must  have  inferred  that  tbe  "bam,  neces- 
sary outhouses,  and  dwelling-house" 
must  be  kept,  at  all  events,  in  "ordinary 
repair,"  even  if  it  were  such  a  gigantic 
structure  that  a  prudent  owner  of  the 
whole  fee  would  not  have  kept  it  in  repair. 
The  quallBcation  appended  to  the  next 
sentence  does  not  affect tbls  sentence;  and 
the  words,  "as  mnch  as  is  consistent  with 
and  required  by  tbe  ordinary  usage  and 
care  of  such  buildings. "  convey  the  idea 
that  the  repairs  should  have  been  of  the 
kind  usually  made  on  sucb  buildings,  but 
that  repairs  to  some  extent  must,  in  anr 


event,  bave  been  made  to  the  bam.  Tbe 
question  whether  tbe  bam  was  such  ao 
one  as  a  prudent  owner  in  fee  would  bave 
felt  that  be  ought  to  keep  up  in  ortder  to 
prevent  permanent  injury  to  tbe  Inhertt- 
anco  was  not  passed  upon  by  the  jury.  In 
instrunting  the  Jury  as  to  the  amount  oi 
damage  to  be  allowed  for  permissive 
waste,  the  judge  left  them  to  infer  that, 
in  any  view  of  the  evidence,  some  damage 
must  be  assessed  for  the  failure  to  keep  ia 
repair  "said  buildings,"  without  distin- 
guishing between  them.  Tbe  qualification 
that  they  must  ascertain  what  lasting 
damage  had  accrued  would  not,  and  could 
not,  lead  tbe  jury  to  the  conclusion  that 
it  it  were  good  husbandry  or  wise  econ- 
omy to  allow  a  barn,  too  large  for  the  al- 
tered conditions  growing  out  of  a  revulo- 
tion,  to  goto  decay, and  substitute  a  suit- 
able one  in  its  stead,  the  defendant  was 
not  liable  on  account  of  failnre,  to  repair 
tbe  bam.  Tbe  accountability  of  life-ten- 
ants for  permissive  waste  mnst,  in  the 
most  favorable  view  ot  tbe  law,  subject 
them  to  no  little  hardship;  but  we  think 
that  the  same  rule  should  be  applied  as  in 
alloged  voluntary  waste  by  cultivating 
meadow  land,  clearing  woodland,  or 
abandoning  tbe  cultivation  of  land  al- 
ready cleared.  Tbe  Jury  should  be  left  to 
say  whether  the  omission  complained  ot 
caused  lasting  injury  to  the  Inheritance. 
Sobject  to  the  qualification  that  we  have 
stated,  we  think  that,  under  the  law  now 
in  force,  (Code,  SS  624-630,)  a  tenant  in 
dower  or  other  life-tenant,  who,  by  neg- 
lect or  wantonness,  occasions  permanent 
waste  or  injury  to  the  Inheritance,  wheth- 
er voluntary  or  permissive,  thereby  sub- 
jects himself  to  liability  to  pay  the  actual 
damages,  or  treble  damages, at  the  discre- 
tion of  the  judge,  and  also  to  forfeit  the 
place  wasted  on  a  day  to  be  fixed  by  the 
judge,  if  she  should  meantime  fail  to  pay 
the  damages  recovered  of  her.  4  Kent 
Coram,  marg.  p.  76:  Minor,  Inst.  marg. 
p.  543;  1  Washb.  Real  Prop.  marg.  p.  257; 
Scrib.  Dower,  744;  6  La wson.  Rights  A 
Rem.  S  2856;  Clemence  v.  Steere.  supra; 
Wilson  V.  Edmonds,  snpra:  Harvey  v. 
Harvey,  supra. 

We  think  that  his  honor  erred  When  be 
told  the  jury  that,  on  account  ot  the  con- 
tinuous character  of  tbe  injury, no  statute 
of  limitations  applied  to  the  perniissiTe 
waste.  While  we  find  no  direct  autliorlty 
upon  tbe  question,  the  general  principles 
governing  the  assessment  of  damages, 
and  the  application  of  them, in  other  anal- 
ogous cases,  lead  up  to  a  conclusion 
very  different.  It  we  admit  (the  demand 
being  for  tbe  possession  of  the  place 
wasted  and  damaged)  that  the  action 
falls  within  the  provisions  of  section  267(5) 
of  the  Code,  still  a  recovery  could  only  be 
had  tor  the  injury  that  may  bave  arisen 
from  want  of  repalrup  to  the  time  ot  trial. 
When  mulctnd  In  damag^es  by  the  verdict 
of  a  jury,  a  life-tenant  is  at  liberty  to  pay 
the  amount  assessed,  and  provide  against 
future  liability  by  making  repairs  imme- 
diately. The  jury  cannot  allow  prospect- 
ive damages,  where  tbe  roof  of  a  building 
has  become  decayed,  for  tbe  value  ot  the 
whole  building,  on  tbe  supposition  that 
tha  tenant  will  suffer  tbe  decay  to  con- 
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tlnne  till  the  stractnre  sball  bave  rotted 
and  fallPD  down.  The  tenant  Is  at  liberty 
to  replace  tbe  root,  and  restore  tbe  build- 
loK  to  Itii  orlKioal  condition;  and.  it  be 
does  so,  the  decay  is  arrested,  and  tbe  ao- 
cmlng  liability  ceases.  It  bo  chooses  to 
allow  tbe  building  to  be  injure<l  still  fur- 
ther by  bis  inattention,  and  the  value  ot 
tbe  inheritance  is  thereby  diminished, 
damage  may  be  recovered  (which  the 
Judge  can  Increase  tbreelold)  tor  the  time 
elapsing  since  the  former  recovery  in  an- 
other action  subsequently  Instituted.  We 
baveheld  that  a  similar  rule  prevailed  in 
tbe  case  ot  nuisances  caused  by  flooding 
lands  by  water,  and  the  principle  laid 
down  by  this  court  is  sustained  by  abun- 
dant authority.  Emery  v.  Railroad  Co,, 
102N.  C.  232,  9S.  E.  Rep.  139;  Sherlock  ▼. 
Bailroad  Co..  115  Ind.  22,17  N.  E.  Rep.  171; 
Lotber  v.  Winnisimmet  Co.,  9  Cush.  171; 
Railway  Co.  v.  Gilleland,  56  Pa.  St.  445; 
Wood,  Lim.  p.  871;  Wood's  Mayne  Dam. 
p.  647.  It  being  apparent  that  from  the 
nature  ot  the  case  the  liability  for  per- 
missive waste  to  tbe  same  building  may 
be  tbe  subject  ot  separate  actions  where  it 
1b  continued  after  one  recovery,  we  can  see 
no  reason  why  his  honor  should  not  have 
limited  tbe  extent  of  the  recovery  by  tbe 
plaintiffs,  laboring  under  no  disability 
such  as  prevented  the  statute  from  run- 
ning, to  three  years  before  the  action  was 
brought.  They  had  the  right  to  bring  an 
action  and  adjust  liabilities  at  any  time 
after  dower  was  assigned,  in  1866.  There 
wonld  have  been  no  greater  inconvenience 
In  ascertaining  tbe  exact  statue  of  a  build- 
ing at  the  time  of  assessment  lieretofure. 
If  an  action  had  t>een  brought,  than  would 
arise  should  the  plaintiffs,  In  future,  And, 
on  bringing  another  action  alleging  that 
the  defendant  had  suffered  buildings  to  be 
injured,  still  more  for  want  of  repair. since 
tbe  damage  had  been  ascertained  in  this 
action.  But  the  jury  would  be  at  liberty 
to  estimate  the  damage  arising  from  per- 
missive waste  since  tbe  dower  was  first 
assigned,  for  the  purpose  of  a  set-off 
against  the  value  of  permanent  improve- 
ments placed  on  the  land  by  the  tenant  in 
dower.  If  the  damage  for  the  time  elaps- 
ing between  the  allotment  of  dower  and 
the  bringing  of  this  action  should  exceed 
thevalue  of  such  permanent  improvement, 
the  plaintiffs,  who  are  not  barred,  would 
be  entitled  to  their  proportionate  share  ot 
the  excess,  while  the  other  plaintiffs  would 
be  barred  as  to  their  ratable  shares. 
There  was  error,  tor  wblcb  a  new  trial 
must  be 'granted. 


(107  N.  O.  BTO 

HoDOES  V.  Nbw  Hanoybk  Transit  Co. 

{Supreme  Court  of  North  Ca/roUna.    Dec.  2S, 
1890.) 

CaKBIBBA— INJDBIBS  TO  PaSSBKOKBS— CONTRIBD- 
TOBT  NeOLIOENOK. 

The  defendant's  railroad  was  nsed  mainly 
for  carrying  passengers  to  a  sea-side  resort.  The 
plaintiff  was  one  of  a  party  which  had  gone  there 
for  the  day.  The  cars  were  left  standing  by  the 
platform  with  their  steps  2X  inches  therenom. 
&  half  hour  before  the  time  for  the  train  to  start 
00  its  return  trip,  the  plaintiff  went,  with  otliers, 
to  get  on  the  oars,  and  she  fell  between  the  step 
and  the  platform.    The  oars  had  not  been  lighted 


and  prepared  for  the  reception  of  passengers,  and 
it  was  then  quite  darlc  at  that  place.  Held,  that 
there  was  no  evidence  of  negligence  on  tbe  part 
of  the  defendant,  and  that  ^e  plaintiff  was  guilt; 
of  contributory  negligence. 

Appeal  from  superior  court.  New  Han- 
over county ;  Graves,  Judge. 

S.  C.  Weill,  for  appellant.  George  Jtouu- 
tree  and  C.  M,  Stedmaa,  for  appellee. 

Merrimon,  C.  J.  Wedo  not  deem  it  nec- 
essary or  useful  to  advert  to  the  volumi- 
nous and  numerous  assignments  of  error  In 
this  case.  We  have  examined  the  evidence 
with  care,  and  in  any  just  view  of  that 
produced  on  the  trial  by  tbe  plaintiff,  or 
of  that  aided  in  any  respect  by  that  pro- 
duced by  tbe  defendant,  we  think  It  clear 
thattbelnjnrysnstained  by  the  plaintiff,  of 
which  she  complains  in  this  action,  was 
occasioned  by  casualty  attributable  sole- 
ly to  her  own  want  of  caution,  and  her  im- 
prudence. The  railroad  of  tbe  defendant 
company  was  used  mainly  to  transport 
passengers  from  a  point  on  tbe  Cape  Fear 
river  on  one  side  of  a  belt  ot  country 
about  three  miles  broad  to  a  sea%idesum- 
mer  resort  on  tbe  other  side.  At  the  stop- 
ping place  on  the  sea-side,  there  was  an 
hotel  and  places  of  amusement  near  to  the 
place;  and  an  elevated  platform,  where 
passengers  regularly  got  on  and  off  the  de- 
fendant's passenger  trains.  During  the 
stated  intervals,  when  the  train  was  not 
running,  it  stood  along-side  of,  and  not 
tar  from,  the  platform.  Tbe  ears  used 
were  excursion  cars,  open,  tbe  seats  ex- 
tending across  them,  and  there  were  steps 
along-side  of  these,  and  passengers  would 
step  from  the  platform  onto  such  steps, 
and  thence  on  tbe  car  to  the  seats.  On 
the  2d  of  August,  1889,  a  party  of  Sunday- 
school  children,  and  some  of  their  friends, 
including  the  plaintiff,  went  to  the  sea-side 
resort  mentioned,  for  purposes  of  recrea- 
tion and  amusement,  and  they  were  trans- 
ported over  the  defendant's  road.  The 
party  spent  most  of  the  day  there,  and  re- 
mained until  late  in  the  evening,  after, 
night,  aud  it  was  dark,  quite  dark,  and 
raining  lightly.  There  was  no  station- 
house  to  receive  passengers,  nor  were  there 
seats  on  tbe  platform,  but  passengers  were 
allowed  as  of  right  to  sit  and  walk  on  tbe 
broad  plazsas  of  the  hotel,  and  to  sit  in  tbe 
hotel  office.  Lights  were  kept  burning  at 
two  or  three  places  on  or  about  tbe  ends 
of  tbe  platform,  but  the  cars  were  not 
lighted,  nor  put  in  order  for  passengers  to 
start  on  the  return  trip.  Before  the  time 
to  start  on  the  return  trip,  on  the  night 
mentioned,  how  long  before  doesnot  clear- 
ly appear  from  the  plaintiff's  evidence,  but 
It  is  fair  to  say  from  half  to  three-quarters 
of  an  hour,  (the  evidence  of  the  defendant 
made  it  longer  than  that,)  the  plaintiff  and 
others  went  to  the  train  to  be  sure  to  find 
seats,  and  be  ready  to  start  when  the  time 
for  starting  should  come.    At  the  time  the 

glaintin  so  went  to  the  cars,  lights  were 
urning  about  the  platform  at  the  ends, 
and  at  the  notice  board,  giving  light  main- 
ly from  near  tbe  cars  towards  tbe  plat- 
form, the  hotel,  and  thereabout.  Tbe 
cars  were  not  then  lighted,  and  while  they 
were  along-side  of  the  platform  they  had 
not  been  put  in  readiness  tor  starting;  no 
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Bifrnal  whistle  to  start  bad  been  given. 
TbiB  wa8  to  b'  K^ven, first,  15  mlnates.and 
then,  the  fiecond  time,  5  minutes,  before 
8to  rtlnft.  The  plaintiff  and  others  ao  went 
on  the  cars  before  the  time  of  startlni;  of 
their  own  accord.  The  agents  of  the  de- 
fendant did  not  Invite  or  suggest  to  them 
to  go  on  the  curs,  nor  forbid  them  to  go, 
before  the  slicnal  to  prepare  to  start  on 
the  trip  Hhoulil  be  given.  There  was  no 
reason  nhy  they  should  do  so  except 
the  motive  to  get  ahead  of  the  crowd  of 
pasHengers  and  occupy  seats  in  advance 
of  their  company.  While  the  plaiutirr,  un- 
der these  circumstances,  was  (stepping 
from  the  platform  to. the  steps  of  the  car, 
"she  fell  between  the  platform  and  the 
cars."  It  was  very  dark  at  the  time  and 
place  wher(E>  whe  fell.  This  shows  the  full 
strength  of  her  evidence.  It  appears,  how- 
ever.from  the  uncontradicted  evidence  pro- 
duced by  the  defendant,  that  the  platform 
was  2;^  feet  hiKh,  and  the  steps  of  the  car 
were  2]^  Inches  from  it.  It  was  used  only 
to  hrlp  get  on  and  off  the  cars.  Thewalt- 
Ing-ro<im  whs  In  the  hotel,  which  was  sit- 
uate abnnt  25  feet  from  the  platform.  The 
burden  waM  011  the  plaintiff  to  prove  neg- 
ligenrt*  of  the  defendant  that  gave  rise  to 
her  Injury.  The  evidence  produced  by 
her  did  not.  taken  as  true,  prove  such  neg- 
ligence. The  defendant  was  not,  as  con- 
tender!, bound  at  such  a  place,  and  under 
such  cinMiniHtances,  tu  fence  in  or  inclose 
its  platform  and  cars  and  trains  to  keep 
peo|>le  from  going  on  them,  uor  to  keep 
a  servant  by  them  to  warn  people  not  to 
go  on  or  about  them.  Persons  (passen- 
gers) ought  not  to  have  gone -on  them, 
except  at  the  regular  time,  and  in  the  reg- 
ular way.  for  the  purposes  of  going  on 
the  return  trip.  They  went  on  them  at 
other  times  In  their  own  wrong,  and  at 
their  peril,  in  the  absence  of  some  default 
on  the  part  of  the  defendant  that  was  in 
and  of  Itself  dangerous.  No  default  of 
that  character  appeared  from  the  evi- 
dence. The  accident  seems  to  have  been 
wholly  attril>utable,  and  to  have  been  at- 
tributed, to  the  want  of  light  at  the  place 
where  the  plaintiff  went  on  the  car,  and 
fell.  It  was  Incautious,  imprudent,  and 
negligence,  gross  negligence,  of  the  plain- 
tiff to  attempt  to  go  on  the  cars  when  she 
did,  without  having  a  light  sufflclent. 
She  went,  or  attempted  to  go,  on  the  cars 
without  neceHsIty,  out  of  order,  at  the 
wrong  tim*.  and  In  the  dark.  The  defend- 
ant was  not  bound  to  light  the  cars  until 
within  a  reasonable  time  before  the  time 
fixed  to  start.  At  that  place,  it  was  rea- 
sonable and  sufficient  to  light  them,  and 
give  notice  to  prepare  to  start,  15  minutes 
before  the  time  of  starting.  That  would 
have  given  the  excursionists  ample  time 
to  get  on  the  cars  in  order.  It  does  not 
appear  from  the  plalctlff's  evidence  that 
there  was  a  dangerous  opening  between 
the  edge  of  the  platform  and  the  ste[)s  of 
the  cars:  nor  does  it  appear  that  she  fell 
through  an  opening  to  the  ground.  The 
evidence  is  meager  in  this  respect,  when 
she  might  have  easily  made  it  plain,  and 
tailed  to  do  so.  The  evidence  of  the  de- 
fendant,not  contradicted,  shows  that  there 
was  no  dangerous  opening,  such  as  makes, 
or  IroplieH,  negligence.    While  the  plaintiff's 


foot  or  leg  might  possibly  have  gotten 
between  the  platform  and  the  steps  of  the 
car.  it  could  not  ordinarily  do  so,  nor 
without  carelessness  on  the  part  nf  the 
person  Injnred ;  so  that,  accepting  the  evi- 
dence of  the  plaintiff  as  true,  she  was  not 
entitled  to  recover.    J  udgnient  affirmed. 


aoT  N.  c.  9<a) 
State  v.  Webbeb. 

(Supreme  Court  of  North  Carolina.    Dea  SS, 
1890.) 

OBDHTAKCEB— PlSORDBBLT  HODSBS— EVISBMOB. 

1.  Neither  the  provision  of  Prlv.  Laws  N.  C. 
1883,  o.  Ill,  I  18,  toat  the  aldermen  may  make 
such  ordinances  as  tbey  may  deem  neoessary  for 
the  l>etter  government  of  the  city,  nor  Code  N. 
C.  $  8802,  empowering  all  towns  to  pass  laws  (or 
abating  nuisances  of  any  kind,  authorize  aa  or- 
dinance making  it  an  offense  for  the  oociipont  or 
owner  of  any  room  to  suffer  or  allow  prosUtntion 
therein,  or  males  and  females  tooohabit  therein 
without  being  lawfully  marriCKl. 

2.  Authority  to  suppress  bawdy-houses  does 
not  include  power  to  provide  by  ordinance  that 
"circumstances  from  which  it  may  reasonably  be 
inferred  that  any  house  is  frequented  by  disor- 
derly persons,  or  persons  of  notoriously  bad  char- 
acter, shall  be  sufficient  to  establish  tkat  snoh 
house  is  a  disorderly  bouse,  or  house  of  ill  fame. " 

8.  One  section  of  an  ordinance  making  it  aa 
offense  to  continue  or  allow  the  continuance  of  a 
house  of  ill  fame  for  two  days  after  it  shall  have 
been  so  adjudged  under  a  prior  void  section,  the 
two  are  so  connected  that  they  must  fall  together. 

This  was  an  indictment  for  violation  of 
a  city  ordinance,  tried  on  appeal  from  the 
court  of  the  mayor  of  Ashcville  in  the 
criminal  court  of  Buncombe  county  before 
MooitR,  J.  The  defendant  In  the  court  t>e- 
low  excepted  to  thecharge  of  the  judge  that 
the  mayor  and  board  of  aldenueu  of  the 
city  of  Asheville  had  power  to  pass  the  or- 
dinances for  a  violation  of  which  he 
was  Indicted.  The  charter  (section  18,  c. 
Ill,  Prlv.  Laws  18«3)  provided  that  "the 
aldermen,  when  convened, shall  have  power 
to  make,  and  provide  for  the  execution 
thereof,  such  ordinances,  by-laws,  rules, 
and  regulations  for  the  better  govern- 
ment of  the  city  as  they  may  deem  neces- 
sary." And  section  3.S02  of  the  Code  em- 
powers the  authorities  of  all  towns  to 
"pass  laws  for  abating  or  preventing  uul- 
sancee  of  any  kind."  The  ordinances 
upon  which  the  Indictment  was  founded 
were  the  following:  "Sec.  (>57.  That  the 
occupant  «>r  owner  of  any  house  or  room, 
or  part  of  the  same,  within  the  city  of 
Asheville,  who  shall  suffer  or  allow  pros- 
titution therein,  or  males  and  females  to 
cohabit  therein  without  then  and  there  be- 
ing lawfully  married,  shall  be  deemed  the 
keeper  of  a  bouse  of  ill  fame,  and  be  fined, 
on  conviction,  the  sum  of  fifty  dollars. 
Sec.  658.  Circumstances  from  which  It 
may  reasonably  be  Inferred  that  any 
bouse  is  Inhabited  or  frequented  by  disor- 
derly peiKons.or  persons  of  notoriously  bad 
character,  shall  be  sudiclcnt  to  establish 
that  such  house  is  a  disorderly  house  or 
house  of  ill  tame.  Sec.  «59.  Any  person  or 
persons  being  the  owner  or  owners,  occu- 
pant or  occupants,  of  any  house  of  111 
fame,  and  shall  continue  the  same,  or  al- 
low the  same  to  be  continued,  for  two 
days  after  being  so  adjudged,  shall,  on 
conviction  thereof,  be  fined  fifty  dollars, 
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and  the  chief  ot  police  shall  close  np  and 
guard  such  house  or  houses,  and  keep  the 
innaates  within  the  same,  until  a  warrant 
or  warrants  can  be  procured  for  the  arrest 
of  the  owner  or  owners,  occupant  or  occn- 
pants."  The  defendant  excepted  to  the 
refusal  of  the  court  tu  Instruct  the  Jury 
upon  the  testimony  that  the  defendant 
was  not  guilty. 

V.  S.  LuHk,  for  appellant.  The  Attor- 
ney  General,  for  the  State. 

Avert,  .T.,  (after . stating  the  tbcta  as 
aboveA  In  State  v.  Calley,  104  N.  C.  858, 
10  S.  E.  Rep.  455,  It  was  held  that,  in  or- 
der to  prove  the  charge  of  keeping  a 
bawdy-house  or  house  of  ill  fame,  it  must 
be  shown  that  It  was  a  common  resort  ot 
people  of  both  sexes  for  the  purpose  of 
pros tttution,  and  that  itwasnot  suftlcient 
to  prove  acts  of  Illicit  Intercourse  on  the 
part  of  the  occupants  without  showing 
also  that  it  was  kept  for  the  convenience 
of  people  who  visited  It  to  indulge  in 
lewdness.  The  aldermen  were  not  author- 
ised, by  virtue  of  the  power  given  them  by 
the  legislature  to  "abate  or  prevent  nui- 
sances."  or  to  pass  "such  ordinances,  by- 
laws, rules,  and  regulation  lor  the  better 
government  of  the  city  as  they  deemed 
necessary,"  to  enact  a  law  declaring  that 
not  only  suffering  or  allowing  prostitu- 
tion, but  permitting  siri^IeactM  of  illicit  sex- 
ual intercourse  in  a  house  or  room,  should 
constitute  the  owner  or  occupant  of  the 
room  or  house  the  keepei*  of  a  house  of  ill 
fame.  To  lay  the  foundation  lorsuppress- 
Ing.  they  first  declare  (in  section  6.^7)  that 
a  bawdy-house  which  the  law  declares  is 
not  one.  In  the  next  section  (658)  they 
assume,  without  warrant,  the  right  to  en- 
act a  rule  of  evidence,  and  that  section, 
whether  in  consonance  with  or  repug- 
nant to  the  established  rules  of  testimony, 
is  void.  Competent  testimony  would  be 
adniissilile  on  the  trial  of  a  properly  con- 
stituted case,  under  the  general  law  of  evl-. 
dence;  not  by  reason  of  the  passage  of  a 
by  law  without  authority.  But  it  Is 
scarcely  necessary  to  say  that  circum- 
stances which  justify  the  reasonable  infer- 
ence thata  house  Is  either"lnhabitedorfre- 
quented  by  disorderly  persons,  or  persons 
of  notoriously  bad  character,"  are  not, 
without  further  testimony  tending  to  show 
actual  disorder  or  prostitution,  sufficient  to 
go  to  the  Jury  to  establish  a  charge  of  keep- 
ing either  a  disorderly  house  or  a  bawdy- 
house.  It  Is  provided  in  section  650  that 
when  any  owner  or  occupant,  after  it  is 
"so  adjudged"  (viz.,  under  the  preceding 
void  ordinance  affixing  a  penalty,  and 
the  other  void  ordinance  changing  the 
rules  of  evidence)  that  his  home,  building, 
or  room  is  a  house  of  ill  fame  or  bawdy- 
bouse,  shall  continue  for  two  days  longer 
to  allow  "  disorderly  persons  or  persons  of 
notoriously  bad  character"  to  frequent 
such  house  or  room,  he  shall  be  fined  fSO, 
and  the  chief  of  police  shall  guard  such 
house,  and  the  inmates  within  the  same, 
until  a  warrant  can  be  procured  for  the 
arrest  of  such  owner  or  occupant.  This 
last  section  is  void,  because  it  binges  on 
and  Is  dependent  upon  the  two  preceding 
sections,  they  being  so  connected  that  the 
liability  to  the  fine  under  the  last  section 


depends  upon  a  previous  conviction  under 
section  657,  which  was  enacted  without 
authority,  and  that  conviction  could  be 
made  under  the  evidence  declared  suffi- 
cient without  the  power  to  do  so  In  sec- 
tion 658.  "If  a  part  of  a  by-law  be  void, 
another  essential  and  connected  part  of 
the  same  by-law  Is  also  void."  1  Dill. 
Mun.  Corp.  $  421,  (354)  and  note  2,  (to 
Jourth  edition;)  Com.  v.  Ultchings,  5 
Gray,  482.  In  volume  1,  §  89,  (65.)  Dillon 
says:  "It  is  a  general  and  undisputed 
proposition  of  law  that  a  municipal  cor- 
poration possesses  and  can  exercise  the 
following  powers,  and  no  others:  First, 
those  granted  in  express  words ;  second, 
those  necessarily  or  fairly  implied;  third, 
those  essential  to  the  declared  objeeta 
and  purposes  of  the  corporation,  not  sim- 
ply convenient,  but  Indispensable.  Any 
fair,  reasonable  doubt  concerning  theexlst- 
ence  of  power  is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is 
denied. "  The  power  to  prevent  nuisances 
does  not  directly  or  by  implication  carry 
with  it  the  authority  to  hold  the  owner 
of  a  building,  who  may  may  never  himself 
visit  It,  responsible  for  the  nuisance  of 
keeping  a  house  of  prostitution,  bawdy- 
house  or  house  of  ill  fame,  committed  by 
his  tenant  without  his  knowledge  or  con- 
,sent,  and  sut)ject  him  to  a  fine,  to  say 
nothing  of  the  disjunctive  liability  to  be 
deemed,  the  keeper  of  a  bouse  of  ill  fame, 
and  to  have  the  inference  drawn  against 
him  on  account  of  the  bad  character' 
rather  than  the  conduct  of  those  who  oc- 
cupy his  houses  as  lesseos  or  frequent 
them.  Such  a  by-law  is  not  unly  unau- 
thorized, hut  unreasonable.  If  the  power 
to  suppress  bawdy-houses  had  been  given 
In  express  terms,  as  has  been  done  in  some 
instances,  the  city  could  not  even  then 
have  usurped  the  authority  to  enact  that 
persons  not  guilty  of  nuisance  under  the 
established  principles  of  law  should  be 
deemed  guilty  of  keeping  bawdy-houses, 
and  to  prescribe  new  rules  of  evi'tence  to 
be  adopted  on  the  trial.  City  of  Chariton 
V.  Barber,  54  Iowa,  360,  6  N.  W.  Rep.  528; 
Darst  V.  People,  51  111.  286;  Oty  of  Mt. 
Pleasant  v.  Breeze,  11  Iowa,  390;  Wood, 
Nuis.  §§  740,  741;  1  Dill.  Mun.  Corp.  §§  309, 
310.  If  the  words,  "be  deemed  the  keeper 
of  a  house  of  111  fame  and"  were  treated 
as  surplusage,  the  ordinance,  after  strik- 
ing them  out,  would  not  be  valid,  be-' 
cause  the  city  had  no  express  authority 
to  impose  a  penalty  on  owners  as  well  as 
occupants,  not  only  where  prostitution, 
but  also  where  any  illicit  Intercourse 
whatever, Is  allowed  in  a  house  or  a  room 
separately  leased  or  sublet,  and  under  a 
general  power  to  suppress  much  broader 
than  that  given  to  the  city  by  the  charter 
or  general  law,  such  a  by-law  would  have 
been  declared  unreasonable.  Dnder  a  gen- 
eral power  to  suppress  bouses  of  ill  fame. 
It  has  been  held  that  an  ordinance  was 
valid  which  forbade  owners  from  renting 
their  houses  to  others  for  the  purpose  of 
using  them  as  bawdy-houses,  or  with  a 
knowledge  that  the3'  were  to  be  so  used, 
but  such  general  law  does  not  empower 
a  city  to  declare  that  a  given  house  is 
kept  as  a  house  of  prostitution,  or  to  de- 
fine and  declare  what  is  a  bouse  of  ill 
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rame.  1  Dill.  Mon.  Corp-  S  876,  (310;)  Id.  $ 
S76.  (800.)  and  nutes.  The  ▼loletiun  of  a 
valid  ordinance  is,  under  the  provlHione  of 
B«ctloo  3ti20  of  the  Code,  a  niiBdemeanor. 
bat  it  Ib  not  a  criminal  offense  to  diare- 

fard  one  enacted  without  authority, 
tater.  Hunter,  106  N.  C.  796, 11  S.  E.  Rep. 
S66.  There  was  error.  Tbejud^e  below, 
upon  the  Introduction  of  the  ordinances 
and  the  development  of  all  the  evidence, 
ouKbt  to  have  InHtructed  the  Jury  to  ro- 
(um  a  verdict  of  not  fcuilty,  and  there 
must  be  a  new  trial.    Error.    Mew  trial. 


(33  S.  C.  (0»)  

Randolpb  v.  Habn. 

(Supreme  Court  cf  StmOt  Carolina.    Jan.  8, 

IWl.) 

AmAi.— DismasAL. 

Where  appellant  foils  to  furnish  the  ccrptes 
of  the  "case,"  and  points  required  by  rule  8  of 
the  supreme  court,  and  also  fails  to  answer  to  s 
peremptory  call  or  the  docket,  the  appeal,  on  mo- 
tion, will  be  dismissed,  as  provided  by  rule  11. 

Appeal  from  general  sessions  circuit 
court  of  Gret'nvllle  county. 

On  the  peremptory  call  of  the  docket  the 
appellant  failed  to  appear,  either  in  |ier- 
son  or  by  coiiuRel,  and  alxo  tailed  to  fur- 
nish theuopies  of  the  "caHe"  and  points  re- 
quired by  rule  8  of  thesupreniecuurt.  Un- 
der rule  II,  reupondent's  attorney  moved* 
to  dlHuiiuR  the  appeal. 

Wm.  A,  WilUama,  for  respondent. 

Per  Curum.    Motion  grranted. 


OOT  N.  C.  T3X) 

Bba.n  v.  Wester.v  N.  C,  R.  Co. 

(Supreme  Court  of  North  Carottno.    Deo.  28, 

1890.) 

NsOLiOBXCB  OP  Master— PLBAoraa — Bvn>Btcos — 

Felu>w-Sbbvants. 
1.  In  an  action  against  a  railroad  company  for 
injuries  to  a  brakeman,  defendant  pleaded  a  re- 
lease of  the  damages  due  to  the  ln]ury.  The  re- 
ply denied  tbe  ezecutioi^  of.  the  release,  and  al- 
leged that  when  it  was  executed  it  was  under  the 
impression,  on  plaintiff's  part,  that  it  was  a  re- 
ceipt for  wages  due  him,  and  that  he  was  unable 
to  comprehend  tbe  purport  of  tbe  release  by  rea- 
son of  tbe  bodily  pain  and  mental  anxiety  he  was 
then  sufTering  in  consequence  of  bis  injuries. 
Held  that,  though  there  was  no  allegation  of 
firand,  tbe  reply  shows  matter  suffloient  to  inval- 
idate tbe  alleged  release. 

3.  Instead  of  tbe  single  issue  as  to  the  valid- 
ity of  tbe  release,  the  court  submitted  to  tbe  Jury 
tm«e  issues,  viz.,  whether  plaintiff  executed  the 
instrument  thinking  it  was  a  receiDt  for  wages; 
whether,  at  tbe  time  it  was  obtaineu,  be  was 
suffering  bodily  pain  and  mental  anxiety  due  to 
his  injuries;  and  whether,  by  reason  of  such 
suffering,  he  was  unable  to  comprehend  the  effect 
of  the  release.  Held,  that  this  was  not  prejudi- 
cial to  defendant. 

8.  A  railroad  company  having  cut  its  road- 
bed along  the  side  of  a  mountain,  it  is  negligence 
for  it  to  leave  masses  of  rook,  which  had  been 
loosened  in  blasting,  in  such  a  position  that  they 
are  liable  to  fall  at  any  time  upon  the  track;  and 
it  is  not  relieved  from  liability  for  s  consequent 
injury  to  an  employe  on  its  train  by  the  fact  that 
It  hires  a  track-wulker,  whose  duty  it  is,  before 
and  after  tbe  passage  of  each  train,  to  see 
whether  rock  has  fallen,  or  is  about  to  fall. 

4.  Tbe  danger  in  such  case  Is  not  one  with 
knowledge  of  which  tbe  trairmen  are  chargeable, 
where  it  is  shown  that  they,  when  on  the  train, 
are  on  a  level  with  the  rook,  which  does  cot  look 


dangerous  from  that  point;  and  they  will  not  )>e 
he|a  to  have  assumea  the  risk,  unless  kmowledge 
Is  proved. 

6.  Assuming  that  the  track- walker  is  a  fel- 
low-swaot  of  the  trainmen,  his  negligenoe  will 
not  bar  s  recovery,  because  without  the  prior 
negligence  of  defendant  his  negligence  oonla  not 
have  resulted  in  the  injury. 

Appeal  from  eaperior  court,  Bancombe 
county:  Connor.  J udxe. 

Tbe  plaintiff  brouxlit  this  action  to  re- 
cover damages  (or  Injuries  suetalned  by 
him  while  be  was  in  the  service  of  the  de- 
fendant railroad  company  aa  a  brakeman 
on  the  freight  train,  occasioned  by  its 
negllKeni-e,  etc.  Among  other  thlniCR,  It  is 
alleged  in  the  complaint:  "(3)  That  at 
the  point  where  tbe  entclue  and  cars  were 
thrown  from  tbe  track,  as  mentioned  in 
tbe  preceding  paragraph,  there  was  a 
large  masH  u(  stone,  l>eliig  the  end  of  an 
a<IJacent  mountain,  standing  up  at  an  an- 
gle of  between  forty-five  and  Histy  degrees, 
extendliis  Into  the  river:  the  latter  being 
at  thlH  point  of  the  depth  of  about  twenty 
feet.  The  defendant  comfmny.  In  making 
room  for  the  road-bed.  did  not  cut  the  full 
width  of  the  track  into  the  said  maHs  of 
Bt(>ue.  RoaatoKlve  theHald  roud-lied  aflrm 
(oundatlo'n.  but  built  a  |>art  of  the  tracic 
upon  a  sulixtrueture  of  wood  and  dirt 
that  had  a  precarluun  footing  on  the  slop- 
ing maHH  of  Htone  aforesaid.  TIiIh  mans  of 
stone  on  the  oppoHite  side  of  the  track, 
and  forming  the  upi>er  portion  of  the  cut 
at  this  point,  was  much  IooHene<l  by  the 
blasting  that  was  done  there,  where  the 
track  was  locute'd  by  the  defendant;  ami, 
being  left  without  sutticient  support  at  Its 
foundation,  pieces  of  It  were  liable  at  any 
time  to  be  precipitated  upon  the  track. 
The  stone  that  cauHPd  the  engine  to  be 
thrown  from  the  track,  as  hereinbefore 
mentioned,  was  In  the  large  mass  referred 
to,  and,  after  the  location  of  the  n)ad-bed 
by  the  defendant,  bad  been  left,  one  end  of 
It.  and  part  of  one  Hide,  wholly  unnupport- 
ed,  and  the  upper  end  of  It  was  so  feebly 
held  by  the  masa  above  it  that  tbe  jar  and 
concuMsion  occasioned  by  the  passing 
trnlnn  were  likely  at  any  moiiienc  to  pre- 
cipitate it  upon  the  track,  whii-h  was  only 
a  few  feet  from  it.  (4)  The  unoafe  condi- 
tion of  tbe  road-bed  and  track  at  tbia 
point,  their  proximity  to  the  river  on  one 
side,  and  the  mass  of  stone  on  tbe  other, 
considering  the  depth  of  the  river  and  its 
rapid  (low,  and  the  loone  and  unsulistan- 
tlal  character  uf  the  overhanging  mass  of 
stone,  rendered  the  passage  of  an  engine 
and  carson  the  road  extremely  haxardons, 
so  much  so  that  In  cane  of  accident,  escape 
from  danger,  by  leaping  to  the  right  or 
the  left,  was  Impossible.  Of  all  this  the  de- 
fendant might  and  would  then  and  there- 
tofore have  known  by  due  care:  and.  had 
it  regarded  its  duty,  It  would  have  so  lo- 
cated its  road-bed, and  protected  the  track 
from  the  overhanging  mass  of  stone,  as  to 
bave  prevented  obstructions  from  falling 
on  the  trnck.and  otherwise  have  rendered 
the  road  safeandbecureagainstdamage  to 
employes  and  others  passing  over  the 
road.  And  yet  tbe  defendant,-  not  resard- 
ing  its  duty,  was  so  careleHs,  negligent, 
and  unKkillful  In  this  behalf  that  It  failed 
to  provide  a  safe  road-bed  and  track,  and 
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failed  to  keep  It  tree  and  clear  of  obstme- 
tluiiB;  by  reanon  whereof  the  plaintiff, 
while  In  the  employment  of  the  defendant, 
and  while  enguKed  In  the  diitcharKe  of  hia 
duties  as  bralcentan,  and  while  he  was 
hiinKelf  In  no  fault,  received  the  aforesaid 
injiiriea  in  the  manner  hereinbefore  de- 
nerilMHl. "  The  defendant  denie<l  the  mate- 
riiil  alieRatlonn  of  the  complaint,  and  al- 
leged as  atllrmative  defense:  "(1)  That,  if 
injured  at  all,  it  was  not  by  reastra  of  the 
neirn|ii:pncp  of  this  defendant,  but  by  plain- 
tiffs neKlixenre,  contributing  to  the  said 
injnry.  (2)  That,  if  injured.it  was  not  by 
reiUMtn  of  the  nptclieence  of  defendant,  as 
alle(;c<I  in  the  complaint,  but  by  reason  of 
the  nef^llKence  of  a  rellojv-servant  of  the 

?lalntirf  In  the  service  of  the  defendant." 
'or  a  third  defense  to  this  action,  defend- 
ant snys:  "(8)  That  after  the  injuries 
coni]>lali)ed  ol.  and  before  the  commence- 
ment uf  this  action,  the  plaintin.  on  the 
iKth  day  of  Dtvemher.  tKX6,  executed  and 
delireriHl  to  tlrlH  defendant  a  release  from 
all  lialiillty  to  htm  (plnintirf)on  the  part  of 
defenilDiit  by  reason  of  tlielnjiiries received 
and  suffered  by  the  plaintiff,  as  alleeed  in 
the  complaint.  That  the  said  release  was 
excciitt-d  by  this  i>lalntltl,  and  delivered  as 
aforcsnlil,  for  valuable  considerations, 
nnd  111  full  settlement  of  any  claim  plain- 
tiff may  have  had  against  tliis  defendant 
liy  reason  of  any  ncKliKence,  as  alleged  in 
the  complaint  of  plaintiff,  on  the  part  of 
this  defendant.  Its  officers  or  aKents;  and 
this  snld  i-eleuse  this  defendant  pleads  In 
bar  of  thlH  action,  and  malces  dne  protest 
of  the  same  in  this.  Its  an-wer.  The 
plaintiff  replied  to  this  answer  as  follows: 
"(I)  That  he  denies  the  same  to  be  true. 
(21  That,  it  he  did  slen  the  said  alleged 
releaKe,  he  did  it  under  the  impression, 
belief,  and  understandlnK  that  be  was 
signing  a  reci-lpt  for  wages  then  due  him 
by  the  defendant  company,  and  that  at 
said  time,  to-wit,  the  date  of  the  alleged 
release,  the  defendant  company  was  in- 
debted to  the  plaintiff  In  the  sum  of  about 
fifty  dollars,  due  as  wages  earned  In  the 
employment  of  said  company.  (3)  That 
said  alleged  release  was  attained  by  the 
agent  of  the  def'>ndant  company  In  a  few 
days  after  the  said  injuries  were  received, 
and  while  plaintiff  was  suffering  great 
bodily  pain  therefrom,  mental  anxiety  by 
renson  thereof,  and  was  unable  to  com- 
prehend the  meaning  or  effects  of  thesame. 
(4)  That  the  plaintiff  was  at  the  time  the 
ailcgeil  i-elease  was  procured,  and  Is  now, 
an  ignorant,  illiterate  colored  person,  nn- 
able  to  read  or  write,  and  did  not  under- 
stand or  comprehend  the  purport  of  said 
release. " 

At  the  trial,  on  motion  of  the  plaintiff, 
the  following  issues  were  submitted  to  the 
Jury:  "(1)  Did  the  plaintiff  sign  and  de- 
liver the  release  mentioned  In  the  answer 
of  December  18, 1»85?  (2)  Did  the  plain- 
tiff sign  said  release  under  the  impression, 
belief,  and  understanding  that  it  was  a 
receipt  for  wages  dne  him  from  the  de- 
fendant eompany?  (S)  Was  said  release 
obtained  by  the  defendant  company  while 
tlie  plaintiff  was  suffering  great  bodily 
pain  and  mental  anxiety  from  the  Injuries 
received  by  him?  (4)  Was  the  plaintiff, 
by  reason  of  such  bodily  pain  and  mental 


anxiety,  anable  to  comprehend  the  par- 
port  and  effect  of  such  release?  (S)  Was 
the  plaintiff  Injured  by  the  negligence  of 
thedefendant company asalleged?  (6)  Did 
the  plaintiff,  by  his  n«gl>grace,  c<mtrlbute 
to  the  injury?  (7)  Was  the  plaintiff  in- 
jured by  the  negligenceof  a  fellow-servant, 
and,  if  so,  what  one?  (8)  What  damage 
has  plaintiff  enstalned  by  reason  of  said 
injury?"  The  defendant  excepted  to  the 
above  issues,  and  tendered  the  following 
as  the  issues  arising  upon  the  pleadings : 
"(1)  Was  the  plaintiff  injured  by  the  de- 
fendant company  as  ali<«ed  In  the  com- 
plaint? (2)  Did  the  plaintiff  contribute  to 
his  injury  by  his  negligence?  (8)  Was  the 
plaintiff  injured  by  the  negligence  ol  a  fel- 
low-servant, and,  it  so,  what  one?  (4) 
Did  the  plaintiff  execute  and  deliver  to  the 
defendant  company  the  paper  writing 
mentioned  In  the  pleadings  as  a  release  of 
his  claim  for  damages,  and  In  settlement 
of  the  same?  (6)  What  damage,  if  any. 
Is  the  plaintiff  entitled  to  recover?"  De- 
fendant excepte<I  to  the  ruling  of  the  court 
refusing  to  submit  the  issues  tendered  by 
It.  The  Jury  responded  to  the  first  issue, 
"  Yes ; "  to  the  second,  " No ; "  to  the  thlnl, 
"Yes;"  to  the  fourth  "Yes;"  to  the  fifth, 
"Yes;"  to  the  sixth,  "No;"  to  theseventh, 
"No;"  and  to  the  eighth. "fl.SOO."— which 
responses  duly  appear  in  t he  nn-ord  proper. 
The  following  is  so  much  of  the  evidence 
as  has  reference  to  the  stone  in  the  pre- 
cipitous side  of  the  mountain,  the  condi- 
tion thereof,  and  the  fall  of  parts  of  the 
same  on  the  road:  "The  stone  had  to  be 
cut  out  to  make  the  track  at  the  place 
where  the  train  run  off.  A  rock  had  fall- 
en on  track  from  the  side  of  the  mountain. 
I  lived  In  1K85  at  Hot  Springs.  1  am  ac- 
quainted with  theroad  where  the  accident 
occurred.  The  railroad,  after  crossing  the 
bridge,  passes  a  curve.  Where  the  acci- 
dent happened  the  strata  of  rock  had  been 
cutoff;  pine  stump  in  it;  water  running 
through  it.  1 1  was  a  cold  November 
morning.  The  bed  of  the  road  was  cut 
out  of  the  rock.  The  dip  of  the  rock  was 
such  that  when  loosened,  either  by  the' 
freezing  of  water  or  the  Jarring  of  the 
train,  they  would  natnrally  be  thrown 
npon  the  track.  Some  of  them  were  of 
considerable  sice,— as  large  as  a  millstone. 
The  rock  was  the  apparent  cause  of  the 
wreck.  Trains  ran  along  there  every  day. 
I  have  seen  the  chief  engineer.  Major  Wil- 
son, there.  They  had  Captain  Payne 
there  as  road-master.  He  passed  there 
every  day.  The  condition  was  remarked 
by  everybody  as  dangerous.  It  remained 
there  four  years.  After  the  accident,  the 
defendant  built  a  rock  wall.  They  have 
begnn  to  cut  oft  the  rocks.  The  rock  is  a 
granite  -flint;  breaks  off  In  blocks.  Two 
men  were  killed.  The  place  was  dangerous 
looking;  apparent  to  any  one.  A  man  on 
top  of  a  freight-car  would  be  on  a  level 
with  the  rock.  -  It  would  not  appear  dan- 
gerous to  a  man  on  top  of  a  freight-car." 
Dr.  Burroughs,  witness  tor  the  plaintiff, 
testified  as  follows:  "I  know  the  plaintiff. 
His  leg  was  very  much  injured, — lacerated. 
I  think  there  was  fracture.  I  have  exam- 
ined It  since.  There  is  some  ulceration. 
I  think  that  he  will  always  be  lame.  The 
leader  in  bis  leg  was  cnt."    "I  live  at  Hot 
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SpiinKS.  I  remember  the  wreck  in  1886. 
The  road  was  cut  ont  of  the  side  of  the 
mountain;  the  rocks  projecting  out  of  the 
moantaln.  I  went  there  after  the  acci- 
dent. Could  not  see  the  engine.  The  de- 
fendant bad  a  road-walker  there.  It  was 
the  duty  of  the  track-walker  to  go  before 
and  after  each  train,  and  to  see  that  the 
road  was  clear,  and  not  obstructed.  He 
walked  at  the  head  of  trains  to  see  if  there 
was  any  obstruction.  I  have  seen  him 
there.  I  do  not  know  that  there  was  any 
track-walker  there  that  morning."  "I 
was  in  the  employ  of  the  W.  N.  C.  R.  R. 
Painted  Deep  Water  bridge.  I  noticed 
the  condition  of  the  railroad  near  there. 
I  called  Major  Banner's  attention  to  it. 
He  waR  at  the  time  assistant  engineer. " 

The  following  Is  a  copy  of  the  releaseex- 
ecuted  by  the  plaintiff  in  question:  "State 
of  North  Carolina,  Rowan  county.  Know 
all  men  by  these  presents,  that  I,  Pink 
Bean,  a  train  hand  on  the  Western  North 
Carolina  Railroad,  for  and  in  considera- 
tion of  thirty  dollars,  and  other  considera- 
tions made  me  thereto,  the  receipt  whereof 
Is  hereby  acknowledged,  do  hereby  release 
the  Western  Noith  Carolina  Railroad 
Company  from  all  claims  whatsoever 
which  I  have  or  may  have  against  them 
for  injuries  caused  me  while  in  their  em- 
ploy, and  especially  for  damages  for  inju- 
ries received  on  the  25th  day  of  November, 
1856,  near  Warm  Springs.  Witness  my 
hand  and  seal  this,  the  IStb  day  of  Decem- 

his 
ber,  1885.    Pink    X    Bean.    [Seal.]     Wlt^ 

mark, 
nes:  H.  A.  Wychk." 

The  defvndant's  counsel  requested  the 
court  to  g^ive  the  following  lustructions 
to  the  Jury:  "(l)  That  negligence  was  a 
qnestion  for  the  court ;  and  as  there  was 
no  controversy  between  the  plaintiff  and 
defendant  as  to  the  facts  shown  by  plain- 
tiff, and  relied  on  by  him,  pertaining  to 
the  6th  issue.  It  was  for  the  court  to  say 
whether  such  undisputed  facts  constitut- 
ed .negligence;  and  in   law   they  did  not, 

'and  Jury  must  so  find,  responding  to  such 
issues  in  tliM  negative.  (2)  That  contrib- 
uting negligence  was.  a  question  for  the 
court;  and   as  there  was  no  controversy 

*  between  the  plaintiff  and  defendant  as  to 
the  existence  of  the  tacts  and  circumstan- 
ces relied  upon  by  the  defendant,  and 
testified  to  by  the  plhintlR  and  bis  wit- 
neses,  to  establish  contributory  negligence 
on  his  part,  the  same  did  so  establish  it, 
and  the  jury  must  find  the  6tta  Issue  in 
the  aftiriuative.  (3)  That  according  to 
the  testimony  of  one  of  plaintiff's  witness- 
es, one  Stone,  the  defendant  has  provided 
at  the  point  on  its  road  where  the  plain- 
tiff was  Injured  a  track- walker,  whose 
duty  it  was  to  precede  and  follow  each 
train  passing  over  that  portion  of  the 
road,  for  the  purpose  of  keeping  the  same 
clear  of  obstacles;  and  bis  failure  to  noti- 
fy the  coming  train,  on  which  the  plaintiS 
was  engaged,  of  the  obstacle  on  the 
track,  or  to  remove  the  same,  was  negli- 
gence on  his  part;  and,  being  a  fellow- 
servant  with  the  plaintiff,  the  jury  should 
find  the  7tb  issue  in  the  aflSrmative.  (4) 
That  there  is  no  evidence  of  any  undue 
Influence,  fraud,  or  virtual  mistake,  in  the 


execution  of  the  release  mentioned  in  this 
case.  (5)  That  the  only  question  for  the 
Jury  In  this  action,  in  passing  upon  the  ex- 
ecution of  the  release,  is  as  to  whether  be 
slgncl  it.  (6)  A  weak  understanding  on 
the  part  of  the  plaintiff  is  not  sofflcienC  to 
set  aside  a  release  of  the  kind  mentioned 
here,  but  there  mast  be  connected  with 
that  understanding  some  frauds  or  saiv 
prise, — ^frand  practiced  on  plaintiff  by  tbe 
defendant,  or  surprise  on  his  part.  (7) 
If  tbe  parties  have  equal  means  of  Informa- 
tion, the  rule  of  caveat  emptor  applies, 
and  the  Injured  party  cannot  have  redresa 
If  be  fail  to  avail  himself  of  those  sources 
of  information  which  he  may  readily 
reach,  unless  prevented  by  the  artifice  or 
contrivance  of  the  other  party.  (8)  Be- 
fore the  release  mentioned  in  the  pleading;)* 
can  be  set  aside,  the  jury  must  find  that 
the  defendant  practiced  fraud  npou  the 
plaintifi  in  obtaining  It  from  him.  or  ob- 
tained it,  both  parties  being  raistaKen,  or 
acting  nnder  a  mistake,  or  exercised  an 
undue  influence  over  him  in  obtaining  it 
from  him.  (9)  There  is  no  evidence  of 
fraud,  to  go  to  tbe  jury,  practiced  upon 
this  plaintiff  in  obtaining  from  him  tiie  re- 
lease. (10)  There  is  no  evidence  of  mutual 
mistakes  of  the  parties,  or  the  mistake  of 
one  induced  by  the  fraud  of  the  other. 

(11)  There  is  nu  evidence  of  undne  influence 
exercised  over  the  plaintiff  by  this  defend- 
ant in  obtaining    from   him  the  release. 

(12)  There  are  no  such  allegntions  in  tbe 
reply  by  this  plaintiff  as  entitled  him  to 
have  this  release  set  aside,  except  tlie  first 
one,  wherein  plaintiff  alleges  he  did  not 
sign  and  deliver  It.  (13)  That,  in  the  light 
of  the  allegations  of  the  reply,  the  sameare 
nut  material,  except  as  to  the  signing  and 
delivering  the  release,  to  which  the  first 
issue  only  is  responsive. "  The  defendant 
excepted  to  the  charge  of  the  court,  and 
assigned  as  errors  In  the  same  the  court's 
failure  to  give  as  a  part  of  the  same  the  in- 
structions asked  for  by  the  defendant. 
There  was  a  finding  by  the  Jury,  as  before 
specified,  and  as  appears  in  the  record 
proper.  Upon  these  findings  the  defend- 
ant asked  for  Judgment  in  its  behalf, 
which  the  court  refused,  and  gave  judg- 
ment for  the  plaintiff,  which  is  set  ont  In 
the  record  proper.  The  defendant  except- 
ed, and  appealed  to  this  court. 

D.  Scbeack,  F.  H.  Bnsbee,  and  Charles 
Price,  for  appellant.  Joaea  &  Sbuford,  for 
appellee. 

Merrimon,  C.  J.,  (after  stating  the  facta 
as  above.)  The  first  two  assignments  of 
error  have  reference  to  the  Issue?  of  fact,— 
First,  those  which  the  court  submitted  to 
the  jury ;  and,  secondly,  those  proposed  by 
the  defendant,  and  which  the  court  re- 
fused to  submit.  The  two  may  be  consid- 
ered and  disposed  of  together.  In  this 
connection,  it  is  important  to  observe  the 
nature  and  purpose  of  tbe  pleadings,  and 
tbe  same  of  the  issues  arising  upon  them, 
and  how  they  arise.  The  plulntlO  alleges 
that  he  was  the  servant — a  brakeman  on 
a  train  of  cars— of  the  defendant,  and, 
while  he  was  employed  about  bis  duties 
as  snch,  be  sustained  physical  Injnries.  and 
damages  as  a  consequence,  occasioned  by 
the  default  and  neglect  of  tbe  defendant  in 
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respects  speclfled.  The  defendant  denies 
ttae  material  allegations  of  tbe  complaint, 
and  in  its  answer  allegns  these  grounds  of 
affirmative  defense:  i^rst,  that  of  con- 
tributory neKliffence  on  the  part  of  the 
plalDtlff;  aecundly,  that  the  plaintiff,  for 
a  valuable  consideration,  released  the  de- 
fendant from  liabiMty  to  him  for  the  In- 
juries complained  of,  and  damages  in  con- 
sequence thereof.  Tbe  answer  allegres 
"new  matter  constituting  a  defense  by 
way  of  avoidance, "  or,  rather,  three  dis- 
tinct matters  uf  defense  by  way  of  avoid- 
ance. The  plaintiff,  in  his  reply,  first 
simply  denies  that  the  matters  so  alleged 
are  true.  He  further  replies,  as  matter  of 
inducement,  that  the  defendant  uwed  him 
about  the  sum  of  f50.  He  then,  In  that 
connection,  further  replies  and  alleges 
apeciflcall.v:  "(3)  That  said  alleged  release 
was  attained  by  the  agent  of  the  defend- 
ant company  a  few  days  afrer  the  said  in- 
juries were  received,  and  while  plaintiff 
was  suffering  great  bodily  pain  therefrom, 
mental  anxiety  by  reason  thereof,  and 
'was  unable  to  comprebend  the  meaning 
or  effects  of  the  same.  (4)  That  plaintiff 
was  at  the  time  the  alleged  release  was 
procured,  and  is  now,  an  Ignorant,  illiter- 
ate colored  person,  unable  to  read  or 
write,  and  did  not  understand  or  compre- 
bend the  purport  of  said  alleged  release." 
He  thus  repllaa,  and  alleges,  as  to  the  re- 
lease relied  upon  by  the  defendant,  new 
matter,  equitable  In  Its  nature,  not  incon- 
sistent with  the  complaint,  and  demands 
Judgment  that  lie  be  relieved  as  to  the 
Hame  for  the  purposes  of  this  action,  and 
It  be  declared  and  adjudged  inoperative 
and  void.  The  defendant  might  allege 
such  matters  of  defense,  whether  legal  or 
equitable  in  their  nature,  and  so  the  plain- 
tiff might  make  reply.  Code,  §§  243,  24«, 
248.  The  matter,  equitable  in  its  nature, 
alleged  In  the  reply  is  not  so  fully,  specific- 
ally, and  formally  alleged  as  it  might  and 
ought  to  be,  but  the  court  can  see  the  sub- 
stance and  purpose  of  it,  and  therefore 
the  reply  must  be  upheld  as  a  pleading. 
All  matters  equitable  in  their  nature 
should  be  alleged  in  the  pleadings  with 
such  reasonable  fullness  and  particularity, 
as  to  the  constituent  facts,  us  will  enable 
the  court  to  nee  clearly  the  character  of  the 
equity  alleged,  the  pnrpoReof  the  pleading, 
and  the  IsMues  raised.  Under  tbe  present 
method  of  civil  procedure,  the  parties  to  an 
action  may  allege  their  causes  of  action, 
and  their  rights  in  and  about  them. in  the 
same  action,  whether  the  same  be  legal  or 
equitable,  or  both;  and  the  court  must  ad- 
minister such  rights  in  the  action  where 
the  same  are  pertinent,  and  where  to  ad- 
minister them  is  necessary  to  a  proper  de- 
termination of  it.  The  constituent  facts 
of  an  alleged  equity,  whether  the  same  be 
the  chief  cause  of  action,  or  be  alleged  as 
a  pertinent  incident  in  the  course  of  tbe 
pleadings,  in  some  aspect  of  the  case,  are 
sometimes  voluminous  and  complicated. 
In  such  cases  the  essential  facts — not  snch 
as  are  immaterial  and  merely  evidential — 
should  be  so  alleged  as  to  present'  the 
equity  clearly  and  with  a  view  to  facili- 
tate the  trial  of  necessary  issues  of  fact 
when  raised.  This  is  necessary,  in  order 
to  avoid  a  multitude  of  iKsues,  and  to  pre- 


vent confusion.  In  some  cases,  particular- 
ly in  some  equity  cases,  it  would  facilitate 
the  trial  and  disposition  of  them  if  tbe 
court  would  "direct  the  Jury  to  find  a  spe- 
cial verdict  in  writing  upon  all  or  any  of 
the  issues,"  or  if  it  would  "instruct  them. 
It  they  find  a  general  vei-dlct,  to  find  upon 
particular  questions  of  fact,  to  be  stated  in 
writing,"  and  to  make  a  "written  finding 
thereon,"  as  allowed  by  the  statute. 
Code,  §409;  Porter  v.  Railroad  Co.,  91  N. 
C.  66.  2  S.  G.  Rep.  681. 

Now,  in  this  case,  the  complaint  and  an- 
swer directly  ralaed  the  issue  of  fact  as  to 
the  alleged  negligence  of  the  defendant. 
The  pleadings,  and  particularly  tbe  an- 
swer and  the  reply,  raised— I'Vrst,  ths 
issue  of  fact  as  to  the  contributory  neg- 
ligence of  the  plaintiff;  second ty,t\i&t  as 
to  the  negligence  of  a  fellow-servant; 
thirdly,  that  ajs  to  the  alleged  release  of 
the  plaintiff  executed  to  tbe  defendant; 
fourthly,  that  raised  by  the  allegotion  of 
the  reply  that  the  release  mentioned  was 
obtained  by  the  defendant  from  the  plain- 
tiff shortly  after  he  sustained  the  injuries 
complained  of,  while  he  was  suffering 
great  bodily  pain  and  mental  anxiety  oc- 
casioned thereby,  was.  unable  to  compre- 
hend the  meaning  and  effects  of  the  release, 
and  that  be  was  ignorant,  llllternte,  un- 
able to  read  or  write,  and  did  not  under- 
stand or  comprehend  the  purport.of  the 
same.  The  court  plainly  and  properly 
submitted  the  first  four  Innues  directly, 
and  a  fifth  one  as  to  damages.  This  the 
defendant's  counsel  r-oucedes,  but  he  in- 
sists that  the  second,  third,  and  fourth 
issues  submitted  were  not  ralHPd  by  the 
pleadings;  that  they  were  Immaterial, 
confusing,  and  inconsistent  with  the  first 
issue  submitted,  and  therefore  abrturd. 
We  <annot  treat  these  objections  as  well 
founded.  The  reply  to  the  answer  does 
not  expressly  allege  that  the  release  in 
question  was  obtained  from  the  plaintiff 
by  the  fraud  of  the  defendant  or  Its  agents, 
but  it  does  allege  informally,  in  substance 
and  effect,  that  It  was  olitalned  l)y  the  de- 
fendant under  such  clrcumHtances  of  un- 
fairness, undue  advantage,  inadequacy  of 
consideration, HUddennesR,  while  the  plnln- 
tiff  was  suffering  great  pain  and  mental 
anxiety,  while  he  was  ignorant  and  un- 
able to  comprehend  the  meaning  and  pur- 
pose of  such  an  instrument,  under  such 
circumstances  of  mistake  and  surprise,  as 
that  the  court,  in  the  exercise  of  its  equi- 
table jurisdiction,  ought  und  will  not  al- 
low the  defendant  to  plead  and  use  it  to 
the  disadvantage  of  the  plaintiff  In  this 
action.  The  reply  as  to  the  release  cer- 
tainly alleges  such  pertinent  matter. equi- 
table in  its  nature,  in  appropriate  connec- 
tion, as  will  induce  the  court  to  enter- 
tain and  allow  the  same  to  be  litigated 
and  detei-mined  in  the  orderly  course  of 
action.  The  matter  so  alleged  is  fit  and 
appropriate  to  be  pleaded;  and  all  Issues, 
whether  of  law  or  fact,  raised  concerning 
the  same  most  be  tried  and  determined  in 
the  regular  course  of  procedure.  The  de- 
fendant did  not  in  any  respect  demur  to 
the  reply  to  tbe  answer.  It  was  treated 
by  the  parties  and  tbe  court  as  if  the  al- 
legations therein  were  denied,  and  thus 
serious  issues  of  fact  were  raised  to  be 
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tried  by  the  Jury.  Tbe  plaintiD  had  the 
right  to  have  theoe  issues  tried.  Perhaps 
the  court  might  Lave  framed  a  slnKle  issue 
ot  fact  as  to  the  validity  or  invalidity  of 
tbe  release;  but  it  submitted  threti  issues 
in  that  respect,  with  the  view  and  for  the 
purpose  ot  thus  ascertaining  the  leading 
distinctire  facts  underlying  tbe  alleged 
equity.  While  tbe  pleadings  did  not  log- 
ically raise  tbe  three  issues  as  submitted, 
the  three  in  effect  were  so  framed  as  to 
settle  the  material  facts,— the  issue  ot  tact 
to  be  passed  upon  by  the  jury.  The  Issues 
submitted  were  plain.  Tbe  Jury  could  un- 
derstand them.  They  were  not  contusing, 
nor  did  they  in  any  respect,  because  there 
werethree,  prejudlcetbedefendant.  It  dries 
not  so  appear  from  tbe  record,  nor  can 
we  see  that  It  did  necessarily.  Regularly 
and  ordinarily,  the  issues  ot  tact,  simply 
as  raised  by  the  pleadings,  should  be  sub- 
mittc<l  to  the  jury ;  but  that  they  are  8ul>- 
dlvlded  intelligibly  will  not  be  ground  for 
a  venire  de  novo,  it  the  party  complaining 
was  not  thereby  prejudiced.  The  first  ex- 
ception'cannot,  therefore,  be  sustained. 

Tbe  issues  proposed  by  tbe  defendant 
were  substantially,  in  all  material  re- 
spects, embraced  in  tbe  issues  1,  5,6, 7,  and 
8  submitted.  That  was  sufUcient.  The 
contradiction  and  absurdity  in  the  plead- 
ing and  issues  in  respect  to  the  release  com- 
plained ot  did  not  at  all  nttect  tbe  sub- 
staucd  ot  the  pleading  or  the  issues.  Un- 
der the  present  method  ot  procedure  and 
pleading,  a  party  may  allege  that  he  did 
not  execute  a  deed  or  other  Instrument, 
and  furtlier  allege  matti-r  in  avoidance  of 
the  same.  It  maybe  that,  under  the  cir- 
cumstances, the  plaintiff  did  not  remem- 
ber or  believe  that  he  executed  the  release; 
but.  It  be  did,  he  might  nevertheless  fur- 
ther allege  any  matter  in  avoidance  of  it. 
Hence  the  second  exception  cannot  be  sus- 
tained. 

The  tacts  going  to  prove  the  alleged  neg- 
ligence of  the  defendant,  and  bearing  upon 
the  fifth  Issue  submitted,  were  not  contro- 
verted. Accepting  them  as  true,  we  can- 
not hesitate  to  hold  that  there  was  negli- 
gence as  alleged.  The  mass  of  stone  just 
above  and  near  to  the  railroad  track  on 
which  trains  moved  were  in  condition,  as 
to  situation,  to  slide  or  tall  upon  the 
track,  were  dangerous,  were  a  standing 
menace,  and  were  allowed  to  be  so  tor 
several  years,  and  the  agonts  ot  the  de- 
fendant knew  the  tact.  The  stone  ought 
to  have  been  removed  when  the  road  was 
constructed.  The  fact  that  the  defendant 
kept  a  "track-walker. "  whose  duty  was 
to  examine  and  see,  just  after  a  train  had 
passed  the  dangerous  point,  whether  rock 
had  fallen  or  was  about  to  fall,  cannot  ex- 
cuse the  defendant.  It  was  its  serious 
duty  to  avert  such  danger,  because  it  was 
obvious,  could  be  seen,  and  ought  to  have 
been  removed.  It  is  not  sutllcient  to  be 
simply  cautionary,  when  a  manifest  dan- 
ger exists  that  may  and  ought  to  be  re- 
moved. Hence  the  defendant  was  not  en- 
titled to  have  the  first  special  instruction 
it  asked  the  court  to  give.  Nor  was  it  en- 
titled to  have  the  second  one  asked  and 
refused.  There  was  no  evidence  to  prove 
that  the  plaintiff  knew  of  tbe  dangerous 
condition  ot  the  stone  that  fell   on  the 


track,  and  caused  the  disaster  in  which  he 
suffered  injury.  Nor  was  this  an  ordinary 
hacard,  certainly  as  to  the  plalntitf.  of 
which  he  is  presumed  to  take  knowledge. 
He  was  a  brakeman;  be  did  service  on 
trains  that  passed  rapidly  by  tbe  danger- 
ous point  at  Intervals ;  and  the  evidence 
went  to  prove  that  at  bis  place  ot  duty  be 
might  not  observe  tbe  danger,  as  he  would 
be  "  on  a  level  with  the  rock. "  The  plain- 
tiff was  aboq,t  his  duty  on  the  moving 
train.  He  was  unconscious  of  the  danger 
as  the  train  approacbed  it.  He  did  not  do 
anything  to  contribute  to  tbe  injury  he 
suotalnad,  or  tbe  n^ligence  ot  tbe  defend- 
ant that  gave  rise  to  it.  In  no  aspect  ot 
tbe  matter  does  It  so  appear.  Nor  was 
the  injury  sustained  by  the  pialntlD  attrit>- 
utable  at  all,  so  far  as  appeiars,to  the  neg- 
lect of  a  fellow-servant.  It  is  said  the 
trackman  was  a  fellow-servant,  and  he 
tailed  to  do  bis  duty.  It  does  not  so  ap- 
pear. It  appears  it  was  the  duty  ot  tbe 
trackman  to  visit  the  dangerous  place 
just  before  and  Just  after  trains  passed  tbe 
same.  It  dues  not  appear  that  he  did  or 
did  not.  It  may  be  that  the  weight  ot  tbe 
freight  train,  and  the  jar  occasioned  b.v  it, 
suddenly  precipitated  the  tall  ot  tbe  stone. 
But,  granting  that  tbe  trackman  tailed 
to  discharge  his  duty  and  to  give  notice, 
there  was  the  greater  neglect  ot  tbe  de- 
fendant, and  the  Injury  was  occasioned  by 
that  neglect.  The  defendant  was  bound 
to  remove  so  great  a  danger.  If  it  had 
done  so  at  the  first,  as  it  did  at  last  and 
after  the  disaster,  tbe  plaintiff  had  not 
suffered  the  injury  complained  of. 

We  are  of  opinion  that  there  was  evi- 
dence of  mistake,  surprise,  and  undue  ad- 
vantage taken  ot  tbe  plaintiff,  under  such 
circumstances  as  ought  to  avoid  the  re- 
lease relied  upon  by  the  defendant,  if  the 
allegations  ot  the  reply  were  true,  as  the 
Jury  found  them  to  be.  The  release  was 
executed  within  a  tew  days  after  the  plain- 
tiff sustained  the  injuries,  at  tbe  instance 
of  the  defendant,  through  its  agent,  while 
he  was  suffering  great  bodily  pain  and 
mental  anxiety  occasioned  by  such  Inju- 
ries, when  he  was  'inable  to  comprehend 
the  meaning  and  effects  of  the  release.  He 
was  Ignorant,  unable  to  write,  and  be  did 
not  understand  or  comprehend  the  par- 
port  ot  such  instrument.  The  defendant 
owed  him  wages;  and  be  believed,  when 
he  executed  the  release,  that  be  was  griv- 
ing  a  receipt  tor  a  part  ot  the  sum  due  him 
for  wages.  The  jury  so  find  by  their  ver- 
dict In  response  to  the  pertinent  Issues  sab- 
mltted  to  them.  The  evidence  tended  to 
prove  that  the  defendant's  agent  at  Hot 
springs,  within  a  few  days  after  the  plain- 
tiff sustained  tbe  injury,  sent  bim  on  its 
road  to  Salisbury,— a  distance  of  160  miles 
or  more,— where,  at  theofllceof  thedefmd- 
ant,  itsagent  took  the  release  in  question, 
paying,  ai>  the  consideration  therefor,  fSO. 
The  evidence  also  tended  to  show  that  tbe 
damageesosustained  were  greatly  in  excess 
ot  that  sum.  There  was  evidence  tending 
to  prove  the  substance  of  tbe  allegations 
ot  the  reply  in  respect  tv  the  release.  It 
was  in  evidence  lor  the  defendant  that  its 
agent  took  the  release.  He  testified  that 
the  release — its  purpose— was  explained  to 
the  plaintiff.    It  did  not  appear  that  the 
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plaintiff  had  connsel  or  any  friend  to  ad- 
Tise  him,  other  than  the  agents  of  the  de- 
fendant. Granting  that  there  vfaa  no 
poaitivefrand  on  the  part  of  the  defendant 
or  its  agents,— none  was  alleged, — there 
was  evidence  to  prove,  and  the  jury  found, 
under  appropriate  instructions  from  the. 
court  not  objected  to,  that  the  plaintiff 
executed  the  release  by  mtstalte,  occa- 
Eioned  by  his  ignorance,  physical  pain, 
mental  anxiety,  and  iacl<  of  capacity,  un- 
der the  circumstances,  to  understand  or 
comprehend  tlie  nature  and  purpose  of 
such  release.  The  court  of  equity  will 
grant  relief  wliere  only  the  party  com- 
plaining makes  mistake,  when  the  facts 
and  elrcumstancea  give  rise  to  the  pre- 
sumption that  there  has  been  some  undue 
intlu'^nce,  misapprehension,  imposition, 
mental  Imbecility,  surprise,  or  confidence 
abused.  Mere  ignorance,  mere  inadequacy 
of  consideration,  mere  weakness  of  mind, 
mere  mistake  im  the  part  of  one  party, 
will  not  entitle  that  party  to  relief.  But 
It  is  otherwise  when  there  is  a  combina- 
tion of  such  things  to  prejudice  the  party. 
In  such  case,  in  good  fallb  and  fair  deal, 
ing,  the  adverse  party  ought  to  see  and 
know, 'and  must  be  presumed  to  know, 
that  the  complaining  party  was  not  fit  or 
in  such  mental  condition  as  to  bind  him- 
self by  contract.  A  court  of  equity  will  In- 
terfere, when  called  upon,  to  relieve  a  par- 
ty aftfiinst  his  mistake,  made  under  a  com- 
bination of  such  adverse  circumstances  as 
certainly  destroy  his  capacity  to  know  the 
nature  of  the  contract  or  engagement  to 
which  he  becomes  a  party.  Buffalow  v. 
Buffalo w.  2  Uev.  &  B.  Eq..241;  Futrill  v. 
Futrill.  6  Jones,  Eq.  61;  Barnes  v.  Ward, 
Biisb.  Eq.  93:  Story,  Eq.  Jur.  §§  119,  120, 
IM.  251 ;  Smith,  Man.  Eq.  45.  As  we  have 
said,  the  plaintiff  does  not  allege  In  the  re- 
ply poHitlve  fraud  of  the  defendant,  nor 
mutual  mistake,  nor  undue  influence,  nor 
simply  a  weakness  of  understanding.  He 
alleges  such  a  combination  of  facts  and 
circuinstances,  and  produces' evidence  to 
prove  the  same,  an  show  such  mistake 
and  surprise  on  his  part'as  entitles  him  to 
have  tiie  release  declared  Inoperative  and 
void.  So  that  the  special  instmctiims 
asked  for.  other  than  those  particularly, 
referred  to  above,  have  no  material  perti- 
nency.   Judgment  affirmed. 


(107  N.  C.  748) 

Ra.vdall  v.  Ricbhono  ft  D.  R.  Co.    * 

(Supreme  Court  of  North  CaroUna.    Dec.  SS, 
18«0.) 

BTOcK-EnxiMO  Casks— Presumftioh  or  Nsou- 

OBSICB. 

Code  N.  C.  i  2826,  providing  that,  "when 
•ny  live-stock  shall  be  killed  by  toe  engines  or 
ears  on  any  railroad,  it  shall  be  prima  fade  evi- 
dence of  negligence  on  the  part  of  the  company  in 
any  action  for  damages  against  said  company 
brought  within  six  months  thereafter,  applies  to 
•  case  where  oxen,  which  were  being  driven 
along  a  public  road  near  a  railroad,  were  so 
frightened  by  the  sudden  appearance  of  a  train 
around  a  curve  that  they  Jumped  on  the  track, 
■nd  were  killed  by  the  engine.  Herrimon,  C.  J., 
and  BBEracRD,  J. ,  dissenting.  Affirming  IM  N. 
C  410,  10  8.  B.  Rep.  691. 

On  petition  for  rehearing.    For  former 
report,  see  10  S.  E.  Rep.  691. 


iJbarlea  Price  and  C.  M.  Bnabee,  for  peti- 
tioner. 

Avert,  J.  Counsel  contended  In  this 
court  that  there  was  error  in  the  opinion 
delivered  at  the  September  term,  1)^89,  (1(U 
N.  C.  410,  10  8.  E.  Rep.  (i91,)  in  giving  too 
strict  a  construction  to  the  statute,  (Code, 
$  232it,>  which  provides  that,  "when  any 
cattle  or  other  live-stock  shall  be  killed  by 
the  engines  or  cars  running  on  any  rail- 
road, it  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  company  in 
any  action  for  damages  against  said  com-, 
pany:  provided,  that  no  person  shall  be 
allowed  the  benefit  of  this  action  unless 
besball  brlnghis  action  within  six  months 
after  his  cause  of  action  shall  haveaccrued. " 
Tbeplalnttff  was  driving  hlB  oxen  along  the 

Eublic  highway  near  the  defendant's  road, 
itched  to  a  cart,  when  they  were  killed 
by  the  defendant's  engine,  ruAning  on  its 
track;  the  oxen  having  been  so  frightened 
by  the  appearance  of  the  head-light  of  the 
engine,  as  it  suddenly  turned  a  curve, that 
they  Jumped  upon  the  track.  Did  the 
judge  below  err  when  he  instructed  the 
jury  that,  the  fact  of  killing  the  oxen  by 
the  engine  being  admitted,  there  was  a 
presumption  of  negligence  on  the  part  of 
the  defendant?  We  think  that  he  was  not 
in  error  in  so  declaring  the  law.  The 
word  "cattle"  is  defined  by  Webster,  when 
used  in  thismorerestricted  sense,  as  mean- 
ing "quadrupeds  of  the  bovine  tribe,"  and 
uned,  as  a  generic  term,  as  "includlqg  all 
domestic  quadrupeds,  as  sheep,  goats, 
horses,  moles,  asses,  swine. "  It  was  ad> 
mitted  by  counsel  on  the  argument  that 
the  word  "cattle"  included  oxen,  and  that 
the  literal  interpretation  of  the  statute 
would  give  to  a  plaintiff,  suing  within  six 
months  after  the  killing  of  cattle  by  a 
train,  the  benefit  of  the  presumption, 
whetherlt  should  appear  that  the  animals 
were  running  at  large  or  attached  to  a 
wagon.  But  it  was  Insisted  that  it  was 
the  right  and  duty  of  the  court  to  go  be- 
hind the  plain  letter  of  the  law,  and  en- 
deavor to  find  out  the  evil  that  was  in- 
tended to  be  remedied  by  the  statute,  and 
in  that  way  to  ascertain  and  effectuate 
what  we  may  conceive  to  have  been  the 
true  purpose  of  the  legislature  in  passing 
the  law.  It  is  conceded  that  the  leading 
object  to  be  kept  in  view  bycoui-ts.in  con- 
struing acts  passed  by  the  legislature,  is 
to  determine  what  was  the  true  intent  of 
the  general  assembly,  and  to  give  effect  to 
it.  i'here  are,  however,  certain  familiar 
rules  prescribed  for  the  government  of 
courts  in  interpreting  their  meaning,  one 
of  which  is  that  where  the  language  of  the 
statute  is  not  ambiguous,  and  its  literal 
Import  is  not  doubtful,  the  courts  are  not 
allowed  to  consider  extraneous  reasons, 
or  to  resort  to  the  preamble  of  the  act, 
even,  in  order  to  give  to  its  words  any 
other  than  their  technical  meaning,  if  they 
have  any,  or  their  ordinary  meaning,  if 
they  have  no  legal  signification.  Adams 
V.  Turrentine,  S  Ired.147;  Bluev.McDuflle, 
Busb.  131.  The  powers  of  the  three  co- 
ordinate branches  of  the  government  be- 
ing required  by  the  declaration  of  rights 
(ConHt.  art.  1,  5  S)  "to  he  forever  separate 
and  distinct, "  it  is  far  more  important 
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here  tban  It  la  in  England,  where  parlia- 
ment  is  omnipotent,  tbat  ttaecourtsslionld 
observe  and  rigidly  adhere  to  tliis  estab- 
lished rule  of  construction,  because  italone 
presents  a  barrier  to  the  assainptioh  by 
the  highest  judicial  tribunals  ot  the  right 
to  give  to  legislative  acts,  however  clear 
and  unmistakable theirphraseology,  what 
thecourts  think  ought  to  have  been,  rather 
than  what  really  was,  the  meaning  of  the 
law-makers.  The  presumption  is  that  the 
persons  selected  to  represent  the  people  in 
the  legislatures  understand  the  import  of 
the  language  used  by  them;  and  their  pur- 
pose, when  clearly  expressed,  must  be  car- 
ried out  to  the  letter,  if  we  can  give  no 
better  reason  than  that  it  will  occasion 
what  thecourts  consider  hardship  or  in- 
convenience to  some  person  or  corpora- 
tion to  do  BO.  Sedgwick  (in  his  work  on 
Statutory  and  Constitutional  Law, p. 265) 
quotes  with  approval  the  following  forci- 
ble expression  ot  the  principle  in  the  opin- 
ion of  thecircuit  court  of  the  United  States 
in  Priestman  v.  D.  S.,  4  Dall.  80:  "By  the 
rules  which  are  laid  down  In  England  fur 
the  construction  of  statutes,  and  tlie  lati- 
tude which  has  been  indulged  in  their  ap- 
plication, the  British  judges  have  assumed 
a  legislative  power,  and,  on  pretense  of 
judicial  exposition,  have,  in  fact,  made  a 
great  portion  of  the  statute  law  of  the 
kingdom.  Of  those  rules  of  construction, 
none  can  be  more  dangerous  than  that 
which,  distinguishing  between  the  Intent 
and  the  words  of  the  legislature,  declares 
that  a  case  not  within  the  meaning  of  a 
statute,  according  to  the  opinion  of  the 
judges,  shall  not  be  embraced  within  its 
operarion,  although  it  is-  clearly  within 
the  words,  or  vice  versa.  We  should  in- 
variably deem  it  our  duty  to  defer  to  the 
expression  of  the  legislature,  to  the  letter 
of  the  statute,  when  free  from  ambiguity 
end  duubt,  without  indulging  in  specula- 
tion either  upon  the  impropriety  or  hard- 
ship of  laws."  The  author  (Sedgwick) 
then  adds:  "Indeed,  the  idea  that  the 
judges,  in  administering  the  written  law, 
can  mould  it  and  work  it  according  to 
their  notions,  not  of  what  the  legislator 
said,  not  even  of  what  he  meant, — in  other 
words,  according  to  their  own  ideas  of 
policy,  wisdom,  or  expediency,— is  so  ob- 
viously untenable  that  it  Is  quiteapparent 
it  never  could  have  taken  rise  except  at 
a  time  when  the  division  lines  between 
the  great  powers  of  the  government  were 
but  feebly  drawn,  and  their  importance 
very  Imperfectly  understood.  In  the  pres- 
ent condition  ot  our  political  systems, this 
practice  cannot  be  acted  on  with  either 
propriety  or  safety. "  In  Putnam  v.  Long- 
ley.  11  Pick.  487,  Chief  Justice  Shaw  says: 
"The  argument  of  inconvenience  may  have 
considerable  weight  upon  a  question  of 
construction  where  the  language  is  doubt- 
ful. It  is  not  to  be  presumed,  upon  doubt- 
ful language,  that  the  legislature  intended 
to  establish  a  rule  of  action  that  would 
be  attended  with  inconvenience.  But 
where  the  language  is  clear,  and  where,  ot 
course,  the  Intent  is  Tnanifest,  the  court  is 
not  at  liberty  to  be  governed  by  consid- 
erations of  inconvenience."  Arguments 
drawn  from  Impolicy  or  inconvenience, 
says  Mr.  Justice  Story,  "  ought  to   have 


little  weight.  The  only  sound  prlpciple  is 
to  declare  its  lex  acrlpta,  to  follow  and  to 
obey;  nor,  if  a  principle  so  just  could  be 
overlooked,  could  there  be  well  found  a 
more  unsafe  guide  or  practice  than  mere 
policy  and  convenience."  Story,  Confl. 
Laws,  17;  Smith  t.  Rines,  2  Sum.  355;  1 
Dill.  Mun.  Corp.  §  311;  Cooley,  Const.  Llm. 
186, 187.  The  principle  that  is  so  clearly 
expressed  by  the  distinguished  judges  and 
authors  already  mentioned  has  been  re- 
peatedly sanctioned  by  the  adjudications 
of  this  court.  In  Blue  v.  McDUffie,  supra, 
the  court  held  that  where  the  words  of  a 
statute  are  vague,  and  the  meaning  uncer- 
tain, the  preamble,  or  even  the  caption, 
may  becalled  In  aid  for  the  purpose  of  con- 
struction, where  the  meaning  was  ex- 
pressed with  certainty.  Adams  v.  Turren- 
tlne,  supra.  In  State  v.  Eaves,  106  N.C 
752, 11  S.  E.  Rep.  370,  the  principle  was  la'd 
down  that,  where  the  language  of  the  leg- 
islature is  clear,  the  courts  will  not  look 
into  the  motive  or  purpose  ot  the  legis- 
lature in  the  enactment  of  the  law.  Jus- 
tice MuRRiMON,  delivering  the  opinion  in 
Brown  v.  Brown,  103  N.  C.  213.  8  S.  B. 
Rep.  Ill,  says:  "  What  Is  called'tlie  policy 
of  the  legislature  in  respect  to  particular 
enactments  is  too  uncertain  a  ground  up- 
on which  to  found  the  judgment  of  the 
court  in  the  Interpretation  of  statutes,  es- 
pecially when  they  are  clear,  unequivocal, 
and  absolute  in  their  terms  and  expressed 
purpose." 

In  the  face  of  these  full  and  unequivocal 
reiterations  of  this  important  rule  of  con- 
struction by  this  as  well  as  Inotfaercourta 
of  this  country,  counsel  contend  that  we 
ought  to  look  behind  the  language,  which 
they  'ad(ult  Is  not  vague  or  uncertain, 
and  try  to  determine,  from  a  considera- 
tion of  mnttere  entirely  extraneous,  what 
motives  induced  our  legislators  to  enact 
the  statute.  The  Interpretation  insisted 
on  would  involve,  in  effect,  the  interpola- 
tion after  the  words,  "other  live-stock," 
in  che  statute,  of  the  words.  "  while  stray- 
ing at  large,  but  not  while  being  driven, 
either  attached  to  a  vehicle,  or  without 
the  restraint  of  bridle  or  harness,  or  when 
being  transported  on  trains:"  and  the  ar- 
gument offered  to  sustain  the  correctness 
of  such  a  iatitudinarian  construction  Is 
that  a  literal  construction  may  lead  to  in- 
convenience and  absurdity,  and  that  in 
this  case  it  would  be  "absurd"  to  suppose 
Chat  the  legislature  Intended  to  make  the 
fact  of  killing  in  the  presence  of  the  owner 
or  his  servant  prima  facie  evidence  of  neg- 
ligence. The  familiar  Instance  given  by 
Bl'ackstone  of  the  physician  who  bled  a 
man  who  had  fallen  down  in  the  street 
from  a  lit,  in  violation  of  a  law  tbat  im- 
posed a  severe  penalty  for  shedding  blood 
in  the  streets,  was  referred  to  as  author- 
ity. It  is  true,  also,  that  the  same  prin- 
ciple was  invoked  in  State  v.  "Wray,  72  N. 
C.  253,  (which  case  this  court.  In  State  ▼. 
McBrayer,  98  N.  C.  619,  2  S.  E.  Rep.  755.  de- 
clared went  to  the  extreme  limit :)  but  in 
both  cases  the  violation  of  the  letter  of 
the  law  was  justified  only  on  the  ground 
that  a  human  being  was  thereby  saved 
from  death  or  peril,  or  relieved  from  great 
suffering.  Lord  Coke  stated  the  principle 
to' be  thafactsof  parliament  are  to  be 
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80  construed  as  no  man  that  is  innocent  and 
free  from  injury  or  wrong  be,  by  a  literal 
conBtructioD,  punished  or)  endangered." 
Co.  Inst.  246.  But  we  cannot  see  now  a 
literai  construction  of  a  statute  that  mere- 
ly shifts  the  burden  of  proof,  where  the 
qnetition  involved  is  the  liability  of  a  cor- 
pora tioa  to  pay  fur  cattle,  can  give  rise 
t<iaereatnecoBBity,lilce  the  peril  of  human 
life,  that  will  justify  the  disregard  of  the 
letter  of  the  law.  The  two  suppoBltitious 
cases  that  were  submitted  by  counsel 
clearly  come  within  the  letter  of  the  law. 
If  the  plain  tlH's  oxen  had  been  killed  while 
being  transported  in  one  of  defendant's 
cars,  or  while  he  was  driving  them  with- 
out bridle  or  harness  across  the  track,  it 
■would  not  have  been  absurd  to  adhere  to 
the  letter  of  the  law,  and  hold  that,  upon 
an  Issue  as  to  negligence,  the  defendant 
would  start  out  with  the  laboring  oar. 
The  legislature  bad  unquestionably  the 
power  to  enact  the  law  as  it  did,  in  broad 
enough  terms  to  cover tioth  cases,  and  the 
exercise  of  a  constitutional  right  by  a  co- 
ordinate branch  of  the  government  could 
not  be  adjudged  by  us  to  be  absurd.  Be- 
sides, the  supreme  court  of  the  United 
Stat(«  has  declared  that  the  courts  would 
be  going  too  far  in  making,  by  construc- 
tion, exceptions  which  the  legislature  bad 
not  made.  Mclver  v.  Ragan,  2  Wheat.  25. 
In  a  case  somewhat  like  that  of  State  v. 
Dalton,  101  N.  C.  680,  8  S.  E.  Rep.  154, 
Chief  J  uatice  Shaw  said :  "  The  legislature 
has  made  no  exceptions.  If  the  law  is 
TDore  restricted  In  its  present  form  than 
the  legislature  intended,  it  must  be  regu- 
lated by  legislative  action."  Com.  v. 
Kimball,  24  Pick.  370.  See,  also,  Alex- 
ander V.  Worthliigton,  5  Md.  472;  Dwar. 
St.  597.  The  rule  adopted  by  the  courts 
in  England,  and  invoked  by  counsel 
here,  was  stated  by  Pakkb,  B.,  in  Jones 
V.  Harrison,  6  Exch.  332,  to  be  that  the 
court  should  "take  the  words  in  their 
ordinary  grammatical  sense,  unless  such 
a  construction  would  be  obviously  repug- 
nant to  the  intention  of  the  frnmers  of  the 
instrument,  to  be  collected  from  its  terms, 
or  would  lead  to  some  absurd  or  incon- 
venient couH^queuces."  Though,  as  we 
have  seen,  no  such  liberal  rule  has  been 
adopted  by  this  court,  or  generally  in  this 
country,  still,  according  to  that  author- 
ity, the  meaning  of  the  law  must  be 
gathered  from  Its  terms,  giving  to  the 
words  their  ordinary  sense,  unless  such 
construction  would  lead  to  absurdity  or 
inconvenience.  In  the  face  of  such  a  war- 
rant 'Of  authority  prohibiting  us  from 
looking  behind  the  plain  language  of  a 
law,  and  iUHtituting  search  and  inquiry 
to  ascertain  what  was  the  purpose  in  the 
minds  of  the  law-makers  when  it  was 
passed,  we  cannot  be  expected  to  do  so,  be- 
cause the  late  chief  justice,  arguendo,  in 
Doggett  V.  Railroad  Co.,  81  N.  C.  459,  said, 
substantially,  that  the  owner  of  cattle  was 
placed  at  a  disadvantage  if  they  were 
killed  by  a  train  while  straying  at  large, 
no  witnesses  being  present  except  the  em- 
ployes of  the  railroad  company,  and  that 
ws?  a  snlCcient  reason  for  enacting  the 
statoce.  If  it  had  been  declared,  obiter, 
that  such  was  the  actual  reason  moving 
the  la.w-inakers  in  passing  it,  the  question 


there  was  whether  the  presumption  was . 
rebutted;  and  such  a  suggestion,  by  way. 
of  argument,  would  not  constitute  suffi- 
cient authority  for  violating  an  important 
principle,  and  furnishing  an  entering 
wedge  that  might  be  used  hereafter  to 
justify  the  assumption  by  this  court  of  the 
power  to  amend,  modify,  or  annul  laws 
because,  in  the  opinion  of  the  judges,  the 
construction  of  the  language  according 
to  its  usual  import  would  lead  to  absurd 
consequences,  or  subject  some  person  or 
corporation  to  hardship  or  inconvenience. 
Counsel  rested  their  case  entirely  on  the 
construction  of  the  statute,  and  we  deem 
it  unnecessary  to  add  anything  to  what 
was  said  in  the  opinion  of  the  court  on 
the  former  hearing  (104  N.  C.  410,  10  S.  E. 
Rep.  691)  in  reference  to  the  question 
whether  there  was  evidence  to  go  to  the 
jury  tending  to  show  negligence,  and 
especially  in  view  of  the  fact  that  there 
was  no  disagreement  among  the  members 
of  the  court  upon  this  question.  There 
is  no  error,  and  the  petition  is  dismissed. 

Clare,  J.,  (concurring.)  While  the  let- 
ter of  the  statute  must  be  construed  by 
the  spirit,  the  spirit  must  be  gathered 
from  the  act  itself.  State  v.  Eaves,  106  N. 
C.  752, 11  S.E.  Rep.  370,  and  cases  there  cit- 
ed. Hence  it  would  seem  that  the  his- 
torical incidents  cited  in  the  argument  do 
not  apply,  for  in  each  of  those  cases  the 
context  plainly  indicated  the  meaning  of 
the  phrases,  which  were  Ingeniously  con- 
strued (or  fictitiously  supposed  to  have 
been  construed)  in  an  entirely  different 
sense.  A  human  being  is  endowed  with 
intelligence,  and  hence,  when  be  is  struck 
while  on  a  railroad  track,  he  may  well  be 
presumed  to  have  been  negligent;  but  no 
reason  for  such  rule  exists  as  to  dumb 
brutes.  Snowden  v.  Railroad  Co.,  95  N. 
C. 93;  Carlton  v.  Railroad  Co.,  104  N.C.  365, 
10  S.  E.  Rep.  616.  The  act  of  the  legisla- 
ture, therefore,  as  to  "live-stock,"  has 
placed  the  presumption  of  negligence  upon 
the  rational  intelligence  which  guided, 
and  which  might  have  restrained,  per- 
haps, the  instrument  of  destruction,  and 
has  not  imputed  negligence  to  the  irra- 
tioual  victim  who  suHei-ed.  If  the  owner 
delays  action  lor  six  months,  the  presump- 
tion ceases;  for  in  the  lapse  of  time  the 
company  may  cease  to  have  in  its  employ 
the  witnesses  who  might  have  rebutted 
the  presumption.  The  words  of  the  act 
are  so  plain  that  it  would  be.  "judicial  leg- 
islation" to  place  a  constructiou  upon 
them  other  than  the  import  of  the  words, 
in  their  ordinary  sense,  would  justify. 
Any  amendment  or  restriction  of  the  nat- 
ure suggested  by  the  defendant  would 
properly  come  from  the  legislature,  and 
not  from  the  court.  When  It  appeared  by 
the  admission  of  the  defendant  that  the 
oxen  had  been  killed,  within  six  months 
before  suit  brought,  by  its  engine  running 
on  its  road,  the  statute  raised  the  pre- 
sumption of  negligence.  Had  nothing  els« 
appeared,  the  plaintiff  would  have  been 
entitled  of  course  to  a  verdict.  Had  it 
been  further  shown  that  the  ozeu  were 
hitched  up  and  driven  by  their  owner  on 
defendant  s  track,  and  were  there  killed, 
this  would-  have  been  evidence  of  contribu- 


Digitized  by 


v^oogle 


608 


SOUTHEASTERN  REPORTER,  VOL.  12. 


(N.a 


tory  negrllgence  on  tbe  part  of  the  plaln- 
tltt,  which,  if  nnexplained,  would  relieve 

'  tbe  defendant  from  liability.  But,  because 
the  act  of  the  owner  or  teamster  In  drlv- 
inir  his  animals  on  the  track  may  be  con- 
tributory nexlisence,  the  courts  are  not 
authorised  to  hold  that  the  statute  throw- 
ioff  the  presumption  of  nesrllKence  for  the 
ItUIIng  of  livestock  upon  tbe  railroad 
company  shall  not  apply  to  cases  In  which 
it  may  be  contended  that  the  plaintiff  was 
gruilty  of  contributory  negligence.  Undet 
the  recent  statute,  it  Is  the  duty  of  the  de- 
fendant to  allege  and  prove  the  contribu- 
tory negligence.  In  the  supposed  case 
stated  of  a  man  riding  bis  horse  upon  the 
track,  the  man  has  not  the  right  of 
way,  and  knows  he  has  not;  hence  the 
presumption  of  negligence  Is  against  him ; 
but  as  to  the  horse,  while  the'  conduct  of 
the  rider  would  be  evidence  of  contribu- 
tory negligence,  it  does  not  therefore  Jus- 
tify a  "Judicial"  amendment  of  an  unam- 
biguous statute.  The  argument  Is  that, 
the  oxen  being  yoked  to  the  wagon,  they 
were  under  the  con trol  ot  the  driver;  and 
hence.  If  they  were  killed  in  attempting, 
in  their  terror  and  fright,  to  escape,  there 

'  was  no  presumption  of  negligence  on  the 
part  uf  the  company.  Any  one  who  has 
ever  driven  two  yoke  of  oxen  to  a  cart 
knows  that  when  the  engine,  with  it) 
glaring  head-light,  suddenly  emerged  from 
the  darkness  round  the  curve  within  a  few 
yards  of  them,  and  with  tbe  noine  and 
rattle  of  a  long  train,  bore,  apparently, 
straight  down  upon  them,  the  oxen  bad 
not  aufnrlent  intelligence  to  «tand  steady, 
and  let  tbe  alarming  apparition  harmless- 
ly graze  by  them  nnd  pass  on.  According 
to  their  nature,  they  attempted  flight, 
and  In  turning  In  the  narrow  puHS  sumn 
of  them  got  upon  the  track  and  were 
killed.  No  driver,  however  intelligent, 
could  have  controlled 'them.  At  that  mo- 
ment they  were  no  more  under  his  con- 
trol th((n  if  they  bad  not  been  yoked  to 
the  wagon  at  all.  Unless,  therefore,  tlie 
driver  was  guilty  of  contributory  negli- 
gence in  drivin);  his  oxen  along  the  public 
road  at  that  place  at  that  time,  there  was 
nothing  In  the  "situation"  that  could  In 
Justice  (if  the  courts  bad  the  power)  con- 
strue the  statute  as  not  applicable " be- 
cause the  oxen  were  under  his  control.  * 
Tbe  only  person  who  coul'd  then  have 
averted  the  catastrophe  was  he  whose 
hand  was,  or  should  have  been,  upon 
the  throttle-valve  of  the  engine.  If,  alter 
turning  the  curve.  It  was  too  late  even  for 
blm  to  prevent  the  killing,  it  was  due  to 
Ills  own  negligence.  He  knew  that  at  that 
point  the  public  road  ran  by  the  side  ot 
the  railroad  track,  and  that  on  the  other 
side  of  the  public  road  rose  the  steep 
shoulder  of  the  mountain,  so  that  a  horse 
or  oxen  attempting  flight  would.  In  turn- 
ing, couie  upon  the  track.  The  train  was 
out  of  time.  It  could  not  be  expected  that 
all  travel  on  the  public  road  would  be  in- 
deflnitely  suspended.  The  plain  tiff  did  not 
drive  his  team  upon  the  railroad  track, 
but  was  driving  along  the  put)lic  road. 
Had  the  whistle  been  blown  in  proper 
time,  the  plaintiff  would  have  been  warned 
not  to  enter  upon  that  part  of  the  road, 
and  risk  his  own  life,  as  well  as  that  of  his 


oxen.  In  tbe  absmce  of  such  signal,  he 
was  Justified  in  proceeding  along  tbe  road. 
That  tbe  oxen  were  frigbtened,  and  in  at- 
tempting flight  got  upon  the  track  and 
were  killed,  Is  due  to  the  recklessness  of 
the  engineer,  upon  the  facts  as  the  Jury 
found  them  to  be.  There  seems  no  hard- 
ship In  the  application  of  the  statute  in 
this  case,  even  could  the  court  consider 
that  In  construing  the  meaning  of  the  un- 
ambiguous words  used. 

Mbhrimon,  C.  J.,  {.diaaenttng.)  For  tbe 
reasons  stated  by  me  in  ray  dissenting 
opinion,  (104  N.  C.  410. 10  S.  E.  Bep.  691.) 
and  others  that  I  rolgbt  state.  I  disaent 
from  the  order  dismissing  tbe  petition  in 
this  case. 

Sbepbbrd,  J.,  (dlHsentlag.)  It  some- 
times happens,  in  tbe  administration  of 
Justice,  that  a  case  Is  presented  which, 
though  in  itself  of  but  trifling  moment, 
involves  the  enunciation  of  a  principle  of 
such  great  Importance  that  the  mind  of 
the  judge  may  well  be  Impressed  with  the 
consciousness  that.  In  passing  upon  the 
particular  question  In  controversy. a  preo* 
edent  is  being  established  so  comprehen- 
sive in  Its  character,  and  of  snch  general 
application,  as  to  materially  influence  tbe 
ruling  of  the  court  In  future  cases  In 
which  interests  of  tar  greater  magnitude 
may  be  concerned.  It  is  under  tills  sense 
of  responsibility  that  I  feel  constrained 
to  express  my  dissent  from  the  decision  of 
the  court  in  the  present  case.  No  one,  I 
trust.  Is  more  thoroughly  convinced  than 
the  writer  that  the  duty  ot  the  Judge  Is 
Jiis  Ulcere  aon  dare,  and  no  one  more 
heartily  concurs  with  the  great  authors 
and  Jurists  mentioned  in  the  opinion  in 
condemning  as  "Judicial  legislation  "  that 
latitudlnarlauism  in  the  construction  ot 
statutes  which  results  in  an  unnue  exten- 
sion or  restriction  of  their  plain  and  un- 
mistakable terms.  It  is  believed,  bow- 
ever,  that  the  repetition  ot  these  general . 
expressions  ot  disapproval  of  such  a  prac-. 
tice  (in  which  it  is  to  be  hoped  all  Judicial 
minds  concur)  can  afford  us  no  aid  In  de- 
termining whether  a  particular  construc- 
tion of  certain  words  or  phrases  falls 
within  their  condemnation,  since  its  cor- 
rectness or  Invornwtness  is  the  very  point 
to  be  decided.  They  can,  therefore,  only 
legitimately  serve  as  admonitions  to  tbe 
courts  when  exercising  so  grave  and  deli- 
cate a  duty  as  interpreting  the  legislative 
will.  All  will  agree  tiiut  whfre  the  lan- 
guage ot  a  statute  is  clear  and  precise,  and 
is  susceptible  ot  but  one  meaning,  the 
courts  are  not  at  liberty  "  to  go  elsewhere 
in  search  of  conjectures  in  order  to  re- 
strain or  extinguish  It. "  Potter's  Dwar. 
St.  148.  Neither  are  they  at  liberty  (quotes 
Sedgw.  St.  &  Const.  Law,  265)  to  depart 
from  the  letter  of  tbe  statute,  "when  free 
from  ambiguity  and  doubt."  But  I  have 
been  unable  to  find  any  authority  what- 
ever In  support  of  the  Idea  that  this  free- 
dom from  ambiguity  and  doubt  is  to  Im 
ascertained  alone  from  the  strict  letter  of 
a  part  of  the  statute ;  for,  if  such  were  the 
case,  the  qualifying  words  ot  the  rule  as 
above  stated,  and  universally  recog^nlsed 
and  acted  upon,  would  he  meaningless. 
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and  thp  principle  ot  constrnctlon  would 
be  simply  that  of  literal  comprehension  or 
exclusion.  If  the  latter  be  the  rule,  it 
would  amount  to  an  abdication  of  one  ot 
the  nioflt  important  functions  of- the  Ju- 
diciary at  the  feet  of  the  lexicographer, 
and  tbe  noble  science  of  jndicial  interpre- 
tation, as  developed  by  Vattel,  Leiber, 
Domat,  SedKwlck,  Dwarrls,  Potter,  and 
other  eminent  writers,  would  no  loniter 
find  a  place  in  our  Jurisprudence.  That 
sucb  cannot  be  the  proper  rale  is  manifest 
from  the  injustice  and  absurdities  that 
would  follow,  and  these  may  be  illus- 
trated by  reference  to  some  of  the  exam- 
ples to  be  found  In  the  books.  The  sur- 
geon **  who  opened  tbe  vein  of  a  pernon 
that  fell  down  in  the  street  with  a  fit" 
was  held  not  to  be  within  the  law  which 
enacted  "that  whoever  drew  bluod  In  the 
streets  should  be  punished  with  the  ut- 
most severity,"  (1  Bl.  Comm.  61.)  and 
this  was  nut  because  he  thereby  saved  a 
man's  life,  but  Itecause  the  law  did  not 
"extend"  to  him.  So  the  law  ot  Edward 
the  Third  which  forbade  all  ecclesiastical 
persons  from  purchnslnK  provisions  at 
Rome  was  consldnred  not  to  extend  to 
the  purchase  of  "Rruln  or  other  victuals." 
because  "the  statute  was  made  to  repress 
the  usurpations  of  the  papal  see,  and  that 
tbe  nominations  to  benefices  by  the  pojw 
were  called  'provisions.'"  1  Bl.  Comm. 
supra.  As  illustrative  of  the  principle  of 
Uteral  exclnslon  or  restriction,  reference 
maybe  madeto  Mahonimed,"  the  emperor 
of  the  Turks."  at  the  taking  of  NeRropont, 
where  he  promlHed  a  man  to  spare  his 
head,  but  caused  him  to  be  cut  in  two 
throuKh  the  middle  ot  tbe  body.  Ho, 
when  Tamerlane  promised,  upon  the  sur- 
render of  a  city,  that  no  blood  should  be 
shed,  he  considered  that  he  did  not  vio- 
late tbe  terms  of  the  treaty  by  causing  all 
ot  the  garriKon  to  be  burled  alive.  "It 
would  seem  hardly  necessary  to  resort  to 
such  tllustratiims  to  demonstrate  the  ut- 
ter impracticability  and  Injustice  of  lit- 
eral interprets  I  ion,  and  I  have  only  done 
BO  because  It  seems  to  have  had  a  control- 
ling inflnence  in  the  decision  ot  this  case. 
So  far  from  such  a  rule  flndinp:  support  In 
the  books,  it  is  universally  condemned, 
and  this  disapproval  is  fittingly  declared 
In  Eyston  v.  Studd,  2  Plow.  467,  "that  a 
man  oujtht  not  to  rest  on  the  letter  only, 
naw  qui  hipret  In  Utera,  hmr^t  to  cortlee, 
but  he  oufrht  to  rely  upon  the  sense,  which 
Is  the  kernel  and  the  fruit,  whereas  the  let- 
ter Is  but  the  shell. " 

It  is  manifest,  therefore,  that  we  are  not 
blindly  to  follow  the  letteir  ot  a  statute 
because  by  construction  lt«  general  lan- 
guage may  be  made  to  Include  every  sub- 
ject of  a  class,  under  all  conditions  and 
circumstances:  and  it  is  also  clear  that 
tbe  literal  Interpretation  of  the  legislative 
will  is  an  nnsafe  guide  in  determining 
whether  the  language  Is  so  free  from  am- 
biguity as  to  shut  out  all  interpretation 
whatever.  "The  best  rule  of  interpretation 
to  be  adopted  by  the  courts  is  to  ascertain 
the  meaning  of  the  legislature  from  the 
words  used  in  a  statute,  and  the  subject- 
matter  to  which  It  relates,  and  to  restrain 
its  operation  within  narrower  limits  than 
its  words  import,  if  satisfied  that  the  lit- 
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era!  meaning  would  extend  it  to  cases 
which  the  legislature  never  designed  to  in- 
clude. Brewer  v.  Blongher,  14  Pet.  178. " 
Potter's  Dwar.  8t.  183.  "  liclre  leffes,  non 
hoc  est  verba  earuia  tenet  e,  sed  vim  et  po- 
testatem,  and  the  reason  and  intention  of 
the  law-giver  will  control  the  strict  letter 
of  tbe  law,  when  the  letter  would  lead  to 
palpable  injustice,  contradiction,  and  ab- 
surdity. •  •  •  When  the  words  are  not 
explicit,  tbe  intention  is  to  be  collected 
from  the  context,  from  the  occasion  and 
necessity  of  the  law,  from  the  mischief  felt, 
and  the  objects  and  the  remedy  in  view; 
and  the  intention  is  to  be  taken  or  pre- 
sumed according  to  what  is  consonant  to 
reason  and  good  discretion."  1  Kent, 
Comm.  462;  Potter's  Dwar.  St.  209,  note. 
Disregarding,  then,  the  idea  that  literal 
coniprelienslou  Is  the  test  of  non-ambigui- 
ty, I  will  now  consider  whether  the  lan- 
guage of  section  2326  of  the  Code  has  such 
"a  definite  signification  in  common  use, 
affixed  to  it  by  custom,"  that  it  necessari- 
ly includes  within  its  meaning  horses, 
mnles,  and  oxen  when  hitched  to  vehicles, 
and  under  the  guidance  and  control  of  an 
Intelligent  human  will.  Are  the  words  su 
very  plain,  in  the  connection  in  which  they 
are  used,  that  all  Inquiry  into  their  object, 
reason,  and  spirit  is  hihlbite<],  and  that 
we  are  to  abandon  the  well  8ettle<l  rules 
of  construction,  and  apply  them  with  an 
utter  disregard  ot  the  absurdities  and 
incongruities  to  which  their  literal  Inter- 
pretation may  lead  ?  This,  it  seems  to  me, 
would  be  doing  Injustice  to  the  legislature, 
whose  will  we  are  all  so  anxious  to  inter- 
pret and  execute.  The  language  under 
consideration  Is  to  be  found  In  chapter  9 
of  the  Code.  This  chapter  is  en  titled  "Cat- 
tle and  Other  Live-Stock,"  and  contains 
VHrious  provisions  as  to  the  branding  of 
cattle,  driving  the  samo  in  certain  seasons 
from  other  states  Into  this  state, and  from 
one  part  of  the  state  to  another,  prohibit-  ' 
Ing  distempered  cat  tie  from  going  at  large, 
and  other  general  regulations,  no  one  of 
which  In  the  slightest  degree  relates  to 
such  animals  when  hitched  to  vehicles,  or 
otberwiseln  actual  use.  The  general  scope 
and  tneaningof  the  entirechapter  excludes 
this  Idea;  and  the  fact  that  we  find  tbe 
language  under  construction  so  asoociated 
reflects,  it  seems  to  me,  a  strong  light  up- 
on the  true  sense  in  which  It  Is  employed. 
Noscltiira  socUs.  Again,  in  all  the  works 
on  railroads  and  negligence,  it  will  be 
tonnd  that  the  words  "cattle  and  live- 
stock"  are  exclusively  used  as  aiiplicable 
to  animals  straying  on  the  road-bed,  and 
not  under  the  d.rection  and  control  of  the 
owner.  -Take,  for  exami>le,  8  Wood,  Ry. 
Law,  c.  27,  entitled  "injuries  to  Live- 
stock," and  there  cannot  be  found  either 
in  the  text,  or  in  the  multitude  of  cases 
cited  in  the  notes,  the. leant  suggestion 
that  the  words  "live-stock"  or  "cattle" 
cover  such  a  case  as  ours.  The  idea  of 
confounding  straying  stock  with  that 
which  Is  hitched,  and  under  the  control  of 
an  Intelligent  mind,  has  never  before,  I 
think,  been  intimated  in  the  law  of  negli- 
gence: and  in  none  of  the  states  where 
statutes  similar  to  ours  have  been  passed 
can  there  be  found  a  case  where  the  law 
turn  ever  been  so  construed.    All  ot  the  law 
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of  negligence,  statutory  or  otherwlae,  as 
to  injuries  to  live-stock,  Beems  to  relate  to 
stock  when  straying,  and  to  recognize  the 
important  distinction  to  which  1  have  ad- 
verted. It  would  be  a  strange  anomaly 
in  the  law  of  negligence  U,  in  a  suit  for  the 
killing  of  a  horse  and  its  rider,  the  burden 
of  proof  should  be  In  favor  of  the  former 
and  against  the  latter.  The  same  rule, 
under  the  construction  contended  for, 
would  apply  to  the  case  of  alive  pig  which 
is  being  carried  to  market  on  the  shoulder 
of  Its  owner.  Jn  a  single  action  for  the  re- 
covery of  damages  for  injuries  to  both, 
occasioned  by  the  same  accident,  we  would 
have  two  different  rules  as  to  the  oaus 
prohancll,  with  the  advantage  most  decid- 
edly on  the  side  of  the  pig;  thus  constitut- 
ing, in  the  history  of  this  species  of  the  an- 
imal kingdom,  the  single  exception  to  its 
exemption  from  all  favorable  considera- 
tion whatever,  as  indicated  by  its  pro- 
verbial dependence  upon  its  own  peculiar 
exertions  for  a  livelihood.  Another  objec- 
tion is  that  under  such  a  rule  a  person 
might  purposely  drive  his  horse  on  a  rail- 
road track,  and  have  him  killed,  and  then 
insist  that  the  presumption  of  negligence 
arose,  and  that  it  devolved  upon  the  rail- 
road to  rebut  it.  Again,  it  cannot,  I  think 
be  reasonably  Insisted  that  animals  In  the 
actual  use  of  the  owner  are  generally 
spoken  of  as  "cattle"  or  "live-stock." 
"  Words  are  only  designed  to  express  the 
thoughts.  Thus  the  true  signification  of 
an  expression  in  common  use  Is  the  true 
idea  which  custom  has  afiixed  to  that  ex- 
pression. "  Potter's  Dwar.  St.  127.  When 
one  is  drivlnghis  horse,  or  a  lady  is  riding 
her  pony.  Is  it  customary  to  say  that  the 
man  is  driving  one  of  his  "cattle. "  or  that 
the  lady  is  riding  one  of  her  live-stock, 
and  is  this  the  "expi-esslon"  which  "cus- 
tom has  affixed,"  which  we  commonly  use 
.  in  such  Instances?  The  mere  statement 
'  of  the  question,  it  seems  to  me,  furnishes 
its  own  answer. 

These  considerations  induce  me  to  be- 
lieve that  the  words  under  examination 
do  not  apply  to  cases  likethe  present;  cer- 
tainly, their  meaning  is  not  so  "explicit" 
as  to  shut  out  all  Inquiry  Into  the  reason 
and  spirit  of  the  law.  As  I  have  said, "the 
most  universal  and  effectual  way  of  dis- 
covering the  true  meaning  of  a  law,  when 
the  words,  as  used,  are  dubious, is  by  con- 
sidering the  reason  and  spirit  of  it,  or  the 
cause  which  moved  the  legislatureto  enact 
It."  1  Bl.  Comm.  61.  Acting  upon  this 
well-establlsbed  principle,  this  court  has 
unequivocally  declared  the  true  spirit  of 
the  statute,  and  the  defects  which  it  was 
intended  to  remedy.  The  latechtef  justice, 
in  Doggett  V.  Railroad  Co.,  81  N.  C.  462,  in 
giving  the  history  and  reason  of  the  stat- 
ute, said:  "  Where  Injury  to  stock  straying 
off  is  done  by  trains  running  at  night  as 
well  as  by  day,  and  known  only  to  defend- 
ant's employes,  it  was  almost  an  Impossl- 
ble  requirement"  that  the  plaintiff  should 
prove  the  negligence  as  a  part  of  his  case. 
"The  owner  would  not  know  how.  when, 
or  by  whom  the  injury  wa«  done,  while  the 
servants  of  the  roads  would  possess  full 
knowledge  of  thefacts.  Hence  the  general 
assembly  enacted  section  2326  of  the  Code, 
*    *    *    thus  shifting  the  burden  of  proof 


from  theplalntlff  to  the  defendant,  and  re- 
quiring the  latter  to  show  the  circumstan- 
ces and  repel  the  legal  presumption. "  In 
Durham  v.  Railroad  Co.,  82  N.  C.  .354.  the 
court,  further  saataining  the  same  view, 
remarked:  "The  responsibility  of  railroad 
companies  for  injuries  to  stock  straying 
upon  their  tracks,  anil  the  care  and  dili- 
gence required  in  the  management  of  run- 
ning  trains,  have  frequently  t>een  before 
the  court,  and  were  f  ull.v  discussed  in  Dog- 
gett v.  Railroad  Co..  81  N.  C.  469."  It 
seema  to  me  that  this  clear  and  emphatic 
construction  of  the  law,  sustained,  aa  It 
is,  by  reason  and  the  current  of  authority, 
should  not  be  disturbed.  This  construc- 
tion gives  full  effect  to  all  of  the  purposes 
which  the  legislature  had  in  view ;  and  I 
am  opposed,  by  what  I  consider  a  strained 
interpretation  of  the  statute,  to  go  be- 
yond these  purposes,  and  intruduce  anom- 
alies which  were  never  even  remotely 
contemplated  by  the  law-makers.  To 
"cavil  about  the  words  in  subversion 
of  the  plain  intent  of  the  parties  ia  a 
malice  against  justice,  and  the  nurse  ol 
Injustice."  Throckmerton  v.  Tracy,  1 
Plow.  161.  "Construction  must  be  made 
In  suppression  of  the  mischief,  and  in  ad- 
vancement of  the  remedy."  Co.  Litt.  381- 
386.  SaysDn.LARD,J..inBurgwynv.  Whit- 
field, 81  N.  C.  265:  " In  construing  a  stat- 
ute, it  is  laid  down  as  a  rule,  by  which 
courts  ought  to  be  guided  to  look  at  the 
words,  and  construe  them  in  the  ordinary 
sense,  if  such  construction  would  not  lead 
to  absurdity  or  manifest  injustice;  but,  if 
it  would,  then  they  ought  to  vary  and 
modify  the  words  so  used,  so  as  to  avoid 
that  which  it  certainly  could  not  have 
been  the  intention  of  the  legislature  should 
be  done. "    Broom,  Leg.  Max.  552. 

The  particular  point  under  discussion  in 
this  case  arises  upon  the  instruction  of  the 
colirt  (the  defendant  having  asked  a  con- 
trary Instrnction)  that,  "it  being  admit- 
ted that  defendant's  engine  killed  the  cat- 
tle, and  the  suit  having  been  brought 
within  six  months,  the  statute  raised  a 
presumption  of  negligence,  and  the  bur- 
den was  on  the  defendant  to  rebut  tbe 
statutory  presumption. "  It  will  be  noted 
that  the  plaintiff's  testimony  showed  that 
the  animals  injured  were  hitched  to  a 
wagon,  and  being  driven  by  the  plaintiff, 
and  there  was  no  dispute  whatever  as  to 
these  facts.  In  view  of  tbe  well-estab- 
lished rules  of  construction  mostpointedly 
illustrated  by  the  foregoing  facts,  I  ant 
well  satisfied  that  we  were  inerrorin  hold- 
ing that  the  foregoing  instruction  was 
correct.  It  is  because  of  what  I  conceive 
to  be  an  erroneous  statement  and  appli- 
cation of  these  most  important  general 
rules  that  I  have  thought  proper  to  state 
my  views  at  such  length.  I  think  tbe 
petition  to  rehear  should  be  g^ranted. 


.(S7  Ta.  tsi) 
DoNSUORE  y.  Ltlb  et  ax. 

(Supreme  Court  of  Appeals  of  ViroMti.    Jan. 
29,  1891.) 

BPBciric  Perfobmanck — Evidbncb. 
Oa  a  bill  for  specific  performance  of  an  al- 
leged contract  to  convey  land,  it  appeared  that 
defendant's  wife  was  unwilling   to  Join   in   the 
conveyance,  of  which  defendant  informed  slaiB- 


Digitized  by 


Google 


ra.) 


DUNSMOBE  «.  LYLE. 


6U 


tiff,  and  promised  to  do  what  he  could  to  per- 
suade his  wife,  but  neither  party  proposed  to  con- 
clude the  sale  without  her  consent.  Afterwards 
defendant's  wife  refused  to  ]oin  in  the  deed.  Plain- 
tiff then  proposed  to  make  the  cash  payment,  and 
take  the  deed,  as  a  means  of  brining  the  wife 
over,  bat  he  did  not  propose  to  accept  the  deed 
subject  to  her  right  of  dower.  Defendant  would 
not  agree  to  this,  saying  that  he  bad  never  pro- 
posed to  coerce  his  wife.  Defendant  testified  that 
all  their  negotiations  were  subject  to  the  question 
of  his  wife's  consent,  while  plaintiff  tesUfled  to 
a  definite  contract  Held,  that  there  was  not  such 
distinct  proof  of  the  alleged  contract  as  would 
suBtain  a  decree  for  specific  performance.  Bioh- 
AIID80I7,  J.,  dissenting. 

White  <£  Gordon,  for  appellant. 

LiACT,  J.  This  an  appeal  from  a  decree  of 
the  circuit  court  of  Augusta  county,  ren- 
dered on  the  18tli  day  of  Jane,  1x90.  The 
bill  was  filed  by  tbe  appellant  against  tbe 
appellees  to  enforce  specific  performance  of 
an  alleged  contract  for  tbe  sale  of  a  tract 
of  land,  belonging  to  the  said  Lyie,  to  tbe 
appellant,  Diinsroore.  Upon  tbe  hearing, 
upon  the  demurrer,  answer,  and  plea  of 
tbe  defendants,  and  tbe  depositions  taken 
on  both  sides,  tbe  circuit  court  dismissed 
tbe  bill  of  tbe  plaintiff,  wbereopon  be  ap- 
plied for  and  obtained  an  appeal  to  tbis 
court. 

The  principles  upon  which  courts  of 
equity  decree  specific  performance  of  con- 
traeti)  for  the  sale  of  real  estate  are  well 
understood  and  familiar  to  the  profession ; 
yet  It  will  be  convenient,  In  tbe  view  we 
have  taken  of  this  case,  to  briefly  recur  to 
first  principles.  And  we  will  remark  that  It 
is  one  of  the  principles  of  equity  that  it  looks 
upon  things  agreed  to  be  dons'  as  actually 
performed  ;  and  consequently,  as  soon  as 
a  valid  contract  is  made  for  the  sale  of  an 
estate,  equity  considers  the  buyer  as  tbe 
owner  of  the  land,  and  the  seller  as  a 
trustee  tor  bim ;  and,  on  tbe  other  hand, 
it  considers  the  seller  as  the  owner  of  the 
money,  and  the  buye^  as  a  trustee  for 
him.  And  when  a  contract  has  been 
made,  and  either  party  refuses  to  perform 
the  agreement,  equity  enforces  the  per- 
formance of  the  contract  specifically,  by 
compelling  the  refractory  party  to  fulfill 
his  engagement  according  to  its  t^rms. 
Thus,  If  the  vendor  refuses  to  convey, 
equity  will  decree  a  conveyance,  and  at- 
tach bim  until  he  makes  it.  All  applica- 
tions to  the  court  to  compel  specific  per- 
formance, however,  are  addressed  to  the 
discretion  of  the  court,— a  sound  judicial 
discretion,  regulated  by  the  established 
principles  of  tbe  court;  and  the  contract 
mast  not  only  be  distinctly  proved,  but  it 
must  be  clearly  and  distinctly  ascertained. 
It  must  be  reasonable,  certain,  legal,  mut- 
ual, upon  valuable,  or  at  least  meritori- 
ous, consideration,  and  tbe  party  seeking 
specific  performance  must  not  have  been 
backward,  but  ready,  desirous,  prompt, 
and  eager;  while  a  purchaser,  however, 
cannot  be  compelled  to  take  a  defective 
title,  but  has  a  right  to  insist  upon  a 
clear  legal  title.  On  the  other  band, 
though  the  vendor  cannot  make  tbe  title 
be  contracts  to  make,  yet  he  may  be  com- 
pelled to  convey  sach  title  as  he  has,  and 
to  compensate  for  the  defect;  nor  does  It 
lie  in  bim  to  object  for  the  want  of  a  com- 


plete title  In  him.  Tbe  remedy  of  specific 
performance  of  contracts  for  tbb  sale  of 
real  estate,  to  which  it  chiefly  relates, falls 
within  the  inference  of  statutes  of  frands 
which  declares  void  all  contracts  for  land 
which  are  not  reduced  to  writing,  and 
signed  by  the  party  sought  to  be  charged. 
No  proceeding's  in  specific  performance 
can,  of  course,  be  bad,  unless  it  be  shown 
that  a  contract  has  actually  been  con- 
cluded. 1(  tbe  arrangement  come  to  was 
in  Its  nature  merely  honorary,  or  if  tbe 
matter  still  rest  In  treaty,  no  specific  per- 
formance can  be  granted.  On  the  other 
hand,  however,  when  the  contract  Is  em- 
bodied in  a  formal  document,  simultane- 
ously entered  Into  by  both  parties,  little 
difilculty  can  occur  as  to  whether  the  eon- 
tract  was  concluded.  But  this  question 
frequently  arises,  when  a  contract  Is  al- 
leg>>d  to  have  been  constituted  by  tbe  ne- 
gotiations of  tbe  parties.  If,  however.  It 
be  only  doubtful  whether  the  contract 
was  concluded  or  still  remained  open,  the 
court  will  refuse  specific  performance,  and 
leave  the  parties  to  thoir  rights  at  law. 
Owen  V.  Davles,  1  Ves.  Sr.  82. 

In  thin  case  tbe  appellant  and  the  ap- 
pellees had  many  negotiations,  and  a  great 
deal  of  discussion  a'bout  the  sale  and  pur- 
chase of  the  land  in  question,  running 
through  a  great  space  of  time  before  there 
is  any  claim  that  any  agreement  had  been 
come  to,  all  of  which  Is  spread  out  in 
extenso  in  the  record,  but  which  will  be 
passed  over  as  iiTolevant  matter.  It' 
amounts  only  to  the  circumstance  of  a 
seller  exceedingly  anxious  to  sell,  and  in- 
discreet in  constant  agitation  of  the  mat- 
ter with  a  coy  buyer,  who,  while  equally 
anxious  to  bay,  possibly,  contented  lilm- 
self  with  an  apparent  good-natured  indul- 
gence of  his  impulsive  acquaintance  and 
friend  In  bis  Importunities,  and  while  look- 
ing at  other  lauds,  and  appearing  indiffer- 
ent to  the  land  ultimately  in  vleijv,  availed 
himself  of  such  casual  opportunity  of  in- 
spection as  presented  itself,  until  the  seller 
was  brought  while  walking  In  the  street 
to  a  proposal,  which  was  accepted  by  the 
words,  "I  will  take  It."  No  written  agree- 
ment was  entered  Into,  but  tbe  seller 
agreed  to  draw  a  deed,  and  get  his  wife's  ' 
signature  to  It.  Upon  application  to  the 
wife  to  consent  to  and  join  in  a  convey- 
ance of  the  land,  she  showed  great  unwill- 
ingness and  much  distress,  and  the  seller 
thereupon  notified  the  buyer  of  tbe  iinped- 
Iment  In  his  way,  but  promised  to  do 
what  he  could,  by  persuasion,  to  bring  his 
wife  over.  There  was  no  proposal  on 
either  side  to  conclude  matters  at  tbis 
time  without  the  consent  of  tbe  wife  of 
tbeseller.  But  the  seller.by  way  of  bring- 
ing bis  wife  to  agree  to  bis  wishes,  pre- 
pared a  deed,  and  asked  his  wife  to  sign 
and  acknowledge  It.  But  at  this  point 
the  wife  dried  her  tears,  and  flatly  refused 
to  do  so,  and  declared  her  purpose  to 
stand  upon  her  legal  lights  In  the  prem- 
ises, and  not  consent  to  any  sale  of  her 
home.  Tbe  purchaser,  learning  this,  now 
proposed  to  pay  tbe  cash  payment,  and 
get  tbe  deed,  etc.,  as  a  means  to  bring  the 
wife  over;  but  there  was  no  proposition 
to  accept  a  deed  subject  to  tbe  wife's  con- 
tingent right  of  dower.   The  appeUee.  tbe 
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seller,  here  took  a  decided  stand,  and  de- 
clined to  do  tbis.  Baying  that  he  had  never 
proposed  to  uae  coercion  on  bis  wife.  He 
had  persuaded,  but  would  do  nothing 
more.  The  rupture  came  speedily.  Lyle 
di-clined  further  negotiations,  and  Dans- 
more  brought  his  suit. 

The  first  qoestion  to  be  consideretl  in 
this  case  is  whether  any  blading  contract 
was  ever  made  between  the  parties;  that 
is,  whether  such  contract  has  been  proved 
in  this  suit.  The  burden  of  the  procrf  is, 
of  course,  upon  the  plaintiff.  From  his 
voluminous  statement,  answers  to  inter- 
rogatories, etc.,  may  be  fairly  sifted  out 
the  asoertion  on  his  part  of  a  definite  and 
final  contract,  afterwards  reduced  to  writ- 
ing In  the  form  of  a  deed  signed  by  Lyle; 
and  a  letter  is  produced  from  Lyle  declar- 
ing his  inability  to  make  the  sale  on  ac* 
connt  of  his  wife's  opposition.  Bat,  on 
the  other  hand,  Lyle  declares  distinctly 
that  all  their  negotiations  were  subject  to 
the  question  of  his  wife's  consent,  that  he 
had  never  proposed  to  sell  without  it,  and 
Dnnsmore  had  never  agreed  to  buy  with- 
out it.  The  testimony  of  one  may  be  off- 
set against  that  of  the  other;  and,  aa  we 
have  seen,  the  contract  must  be  established 
by  a  preponderance  of  evidence  on  the 
part  of  the  plaintiff.  I  do  not  think,  from 
the  evidence  in  this  cause,  that  either  par- 
ty, during  all  their  negotiations,  ever  con- 
templated any  sale  subject  to  the  wife's 
contingent  right  of  dower;  and  as  we 
'  have  seen,  if  it  be  only  doubtful  whether 
the  contract  was  concluded  or  still  re- 
mained open,  the  court  will  refuse  specific 
performance,  and  leave  the  parties  to  their 
rights  at  law.  When  Lyle  informed  Duns- 
more  that  his  wife  was  distressed  and  tear- 
ful and  unhappy,  and  cuuld  not  be  brought 
to  his  views,  Dunsmore  does  i)ot  pretend 
that  he  offered  to  take  the  deed  without 
bis  wife's  concurrence.  He  says  himself, 
to  use  his  elegant  language  concerning 
this  unhappy  wife,  that  he  said  to  Lyie's 
son:  "  Yours  tep-motherls  kicking,  is  she?" 
He  did  nut  say,  as  he  says  now:  "Oh, 
that  Is  of  no  consequence.  Let  us  go  on 
and  complete  the  sale,  and,  seeing  that  all 
is  done,  she  may  then  consent. "  His  de- 
vice was  to  bring  about  this  wife's  con- 
sent in  some  way.  This  sustains,  certain- 
ly does  not  contradict,  Lj'le's  statement 
that  his  proposal  was  dependent  upon  his 
wife's  consent,  as  it  surely  ought  to  have 
been;  and,  before  a  court  of  equity  should 
compel  a  husband  to  sell  in  disregard  of 
his  wife's  wishes,  it  is  necessary,  at  the 
least,  to  prove  that  he  has  in  some  bind- 
ing form  agreed  to  do  so,  which  is  not 
&roven  in  this  case.  Bat  we  must  remem- 
er  that  we  have  already  said  that  an  ap- 
plication of  tbis  sort  is  addressed  to  the 
sound  judicial  discretion  of  the  court,  and 
that  the  ground  of  the  Jurisdictitm  hero 
invoked  is  to  remedy  some  mischief  or 
grievance  not  rellevable  bj'  a  court  of  law. 
If  this  husband  had  obtained  any  money 
or  other  advantage  of  this  purchaser,  or 
in  some  way  injured  him  in  a  manner  not 
to  be  compensated  in  damages,  or  had  in 
bome  wise  defrauded  him  of  any  just 
rights,  the  court  might  entertain  the  pro- 
posal for  its  remedial  hand  to  attain  the 
«nd8  of  Justice.     But  the  appellant  has 


paid  no  money ;  had  his  situation  In  no 
way  changed.  He  is  balked  in  his  new- 
born fancy  to  have  this  woman's  home. 
That  appears  to  be  the  extent  of  his  griev- 
ance, and  I  am  of  opinion  that  there  is 
nothing  contained  in  the  application 
which  commends  itself  to  the  favorable 
consideration  of  this  court.  In  what  way 
is  his  desire  to  have  a  home  any  more 
sacred  than  this  wife's  desire  to  retain  her 
home?  The  appellee  Lyl<^  does  say  in  the 
letter  above  mentioned  that  he  feels  very 
badly, and  tfaathe  had  neverbeenso  tftlcen 
down  in  his  life,  and  that  he  felt  like  he 
would  not  want  to  face  the  public  again, 
etc.,  if  his  wife  persisted.  He  had  realised 
that  now  men  would  see  that  he  coald 
not  manage  matters  at  home,  perhaps,  aa 
be  desired,  and  there  seems  to  have  been 
some  feeling  of  humiliation  about  it;  but, 
so  far  from  this  being  any  discredit  to 
him,  it  is  far  more  to  his  credit  as  a  hus- 
band and  as  a  man  that  he  yielded  to  his 
wife's  feelings  and  wishes  than  if,  to  save 
this  feeling  of  humiliatinn  to  himself,  be 
had  yielded  to  the  proposal  of  Dunsmore, 
and  provided  him  so  far  as  he  could  with 
the  means  of  breaking  ties  which  bound 
his  wife  to  their  home.  It  is  not  only  not 
proven  that  any  binding  contract  was 
ever  made  between  these  parties,  but  the 
fair  conclusion  from  the  whole  case  is  that 
these  negotiations  were  merely  In  Oerl,  and 
that  neither  party  ever  contemplated  any 
agreement  subject  to  the  wife's  contingent 
right  of  dower  being  retained  by  her. 
And  in  this  case  there  is  no  grievance  to 
redress.  No  contract  has  been  proved, 
and  the  circuit  court  was  right  In  dismiss- 
ing the  plaintiff's  bill,  and  the  decree  com- 
plained  of  and  appealed  from  will  t>e  af- 
firmed. 

BiCHARVsoN,  J.,  dissenting. 


(87  v».  n») 

Lddlow  et  al.  v.  Citt  of  Norfouc. 

(Supreme  Court  qf  Appeala  of  Vixgin/la.    Jan. 

16,  1891.) 

ArnuxABUi  Okdcbs. 
An  order  sppoioUng  commissioners  to  flx  a 
lost  compensation  for  land  proposed  to  be  taken 
in  coddenmation  prooeedings  is  not  final,  witUn 
Ck>de  Va.  \SSl,  %  iOi,  and  a  writ  of  error  wlU  not 
lie  thereto. 

Barmajtson  A  Heath,  J.  F.  Crocker,  and 
Waike  &  Old,  for  plaintiffs  in  error.  Tvn- 
stall  A  Thorn,  White  A  Garnett,  and  J.  F. 
Duncan,  for  defendant  In  error. 

Lact,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  corporation  court  of  the 
city  of  Norfolk,  rendered  at  its  July  term, 
ISSX).  On  the  10th  day  of  June,  1890.  the 
defendant  in  error  filed  its  petition  in  the 
corporation  court  of  said  city  before  the 
Honorable  D.  Tuckicr  Brooke,  judge  of 
the  said  court,  praying  that,  in  accord- 
ance with  the  resolutions  of  the  common 
and  select  councils  in  the  said  city,  certain 
real  estate  situated  in  the  said  city,  set 
forth  in  the  said  petition,  should  be  ac- 
quired by  the  said  city  for  condeuinatioa 
for  public  grounds  to  be  laid  out  and  es- 
tablished therein ;  that  it  was  impossible 
to  acquire  the  said  lands  by  purchase  or 
agreement;   and  that    five   disintereritad 
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freeholders  be  apilolnted  by  tbe  conrt  tor 
the  purpuee  of  ascertaininK  a  justcompen- 
sation  for  such  landB  as  are  wanted  by  the 
said  city  of  Norfolk  tor  Its  purposes  afore- 
said ;  and  setting  forth  that  notice  of  the 
application  had  been  duly  served  In  the 
mode  prescribed  by  law  upon  tbe  parties 
Interested  In  said  lands,  and  owning  tbe 
same.  The  plaintiffs  In  error  appeared, 
and  moved  to  quash  the  petition  and  pro- 
ceedings In  the  matter,  upon  the  ground 
that  the  city  of  Norfolk  has  no  authority 
to  condemn  the  property  for  tbe  purposes 
of  establlHhlng,  laying  out,  and  maintain- 
Ing  pobllc  grounds  as  prayed  for.  This 
motion  thp  court  overrnled,  and  appoint- 
ed ccmimissionera  to  go  upon  the  said 
land  proposed  to  be  taken  by  the  city  and 
fix  a  Just  compensation  therefor,  to  which 
action  of  the  court  the  said  plaintiffs  in 
error  excepted ;  whereupon  the  said  plain- 
tiffs in  error  applied  for  and  obtained  a 
writ  of  error  and  supersedeas  to  the  said 
}a(]);nient  of  the  said  corporation  court. 

Tlie  writ  of  error  In  this  case  was  im- 
providently  awarded;  the  order  of  the 
corporation  court  was  Interlocutory  only, 
and  not  final.  Any  person  who  thinks 
blninelf  aggrieved  In  any  civil  case  where- 
in there  is  a  final  judgment,  decree,  or  or- 
der may  present  a  petition  for  a  writ  of 
error  or  anperaedena  to  the  judgment  or 
order.  Section  8454.  Code  Va.  The  order 
entered  in  this  case  has  no  element  of 
finality.  The  commissioners  were  appoint- 
ed "for  the  purpose  of  ascertaining  a  Just 
compensationfor  so  mocb  of  the  lands," 
"embraced  within  the  said  bounds,  as  Is 

Sroposed  to  be  taken  by  the  said  city  of 
orfolk  for  its  purposes  aforesaid."  When 
this  was  done,  the  report  bad  to  be  re- 
turned to  the  conrt,  to  be  there  approved 
or  rejected,  as  the  court  should  be  of  opin- 
ion, and  it  might  do  either.  'The  amount 
of  damages  ascertained  as  a  jnst  compen- 
sation might  be  such  as  to  satisfy  the 
land-owners  on  the  one  hand,  or  as  to 
cause  the  city  to  abandon  the  project.  It 
did  not  follow,  as  a  necessary  sequence, 
tliat  the  lands  would  be  taken  by  the 
court's  final  order.  Indeed,  nothing  fol- 
lowed as  a  necessary  or  definite  result;  all 
was  stlil  in  tteri  and  indefinite.  In  the  case 
of  Trevilian  v.  Railroad  Co.,  3  Grat.  826,  a 
similar  queRtion  was  before  this  court.  In 
183(1  the  Louisa  Railroad  Company  moved 
the  coonty  court  of  Hanover  to  appoint 
cammissionors  to  assess  the  damages 
which  would  be  sustained  by  Lucy  Trevll- 
llan  by  the  passage  of  their  road  through 
her  land.  The  commissioners  were  ap- 
pointed, and  they  made  a  report,  which, 
on  the  motion  of  Mrs.  Trevillian,  was 
gnashed  by  the  court  for  uncertainty 
therein,  and  other  commissioners  were  ap- 
pointed. The  company  excepted  to  the 
opinion  of  the  court  quashing  the  report, 
and  applied  to  the  clrcoit  superior  court 
of  Hanover  for  a  aapersedeas  to  tbe  judg- 
ment of  the  county  court,  wblch  was  al- 
lowed. The  circuit  court  reversed  the 
conn ty court,  and  Mrs.  Trevillian  appealed 
to  this  court.  Judge  Baldwin  said:  "It 
seems  to  the  court  that  the  circuit  supe- 
rior court  had  no  jurisdiction  to  reverse 
the  order  of  the  county  court,  the  same 
not  having  been  final,  but  interlocutory 


only;  and  the  judgment  of  this  conrt  was 
to  reverse  the  circuit  court,  and  to  render 
an  order  such  as  the  said  circuit  court 
ought  to  have  rendered ;  and  It  was  con- 
sidered by  the  court  that  the  aupenedttaa 
from  tbe  said  circuit  superior  court  to  tbe 
said  county  court  be  dismissed  as  improv- 
idently  awarded,  and  that  the  case  be  re- 
manded to  the  said  county  court  for  far- 
ther proceedings."  See,  also,  Hancock 
V.  Railroad  Co.,  S  Grat.  828.  Appeals  lie 
from  the  Judgment  of  the  court  below, 
which  Is  the  conclusion  of  the  law  upon 
the  facts  found  In  tbe  coarse  of  the  suit; 
the  decision  or  the  sentence  of  the  law  by 
the  court  as  the  result  of  the  proceedings 
Instituted  therein  for  the  redress  of  an  In- 
jury. S  Bl.  Com.  895;  Insurance  Co.  t. 
Swift,  12  Minn.  487,  (Gil.  826.)  Itls  said  to 
be  tlie  end  of  tbe  law.  Bouv.  Diet. ;  Bly- 
Btone  V.  BIystone,  61  Pa.  St.  878;  Jeter  v. 
Board.  27  Orat.  920;  4  Minor,  Inst.  pp.  229, 
859.  Mr.  Minor  says  that  there  must  be  a 
certain  degree  of  formality  about  every 
Judgment  which  Is  taken  up  to  be  reviewed 
in  appellate  conrts.  And  we  will  say  In 
this  case  as  was  said  by  tbe  court  in  the 
case  of  Tucker  v.  Sandridge,  82  Va.  682. 
Here  we  have  no  conclusion,  no  final  sen- 
tence, no  end  of  the  law,  in  the  court  be- 
low, where  the  case  is  stlil  pending  and  un- 
determined ;  and,  the  writ  of  error  In  this 
case  having  been  improvldently  awarded, 
the  same  must  be  dismissed,  and  the  case 
remanded  for  trial  and  final  order  In  the 
corporation  conrt  of  Norfolk  cltx> 

(87  Va.  349) 


PosTAi.  TwL,  Oabu  Co.  v.  Norpolx  ft  W.  R.  Co. 

(Supreme  Court  of  Appeal*  cf  Vtrt/inia.    Jan. 
22,  1891.) 

J.  SamHParris  and£.  C.  Bvirk*,  toe  appellant. 
Robt.  sales,  A.  L.  BoUiday,  Oeo.  S.  Bernard, 
and  Staple*  A  Miuiford,  for  appellees. 

Lswig,  P.  This  Is  a  writ  of  error  to  a  Judgment 
of  the  clronit  court  of  Petersburg,  in  a  proceeding 
removed  to  that  court  from  the  oiroutt  oonrt  of 
Prince  George  county,  reversing  an  order  of  the 
county  court  of  that  coun^.  The  proceeding  was 
commenced  in  the  last-mentioned  court  by  the  ap- 
pellant here,  the  Postal  Telegraph  Cable  Com- 
pany, a  coriwration  chartered  under  the  laws  of 
the  state  of  Mew  York,  for  the  purpose  of  con- 
demning a  right  of  way  for  tbe  erection  of  a  tele- 
graph line  along  and  parallel  to  the  northern  side 
of  the  track  of  the  Norfolk  &  Western  Railroad, 
within  the  said  county.  The  railroad  company 
appeared,  and  opposed  the  proceedings  on  various 
grounds;  but  Its  Objections  were  overruled,  and 
an  order  was  entered  appointing  five  disinterested 
freeholders  for  the  ptUToee  of  ascertaining  what 
would  be  a  Just  compensation  to  the  defendant 
company  for  the  right  of  way  proposed  to  be  con- 
demned. This  order  was  afterwards,  on  a  writ 
of  error  and  guperiedeas,  reversed  by  ^e  Judg- 
ment of  tbe  clivalt  court  of  Petersburg,  above 
mentioned,  to  which  Judgment  a  writ  of  error  was 
awarded  by  this  court  on  the  application  of  the 
telegraph  company.  While  the  case  was  pending 
in  the  circuit  court,  there  was  a  motion  to  dismiss 
the  writ  of  error  to  the  order  of  the  county  court, 
on  the  ground  that  the  writ  had  be<m  Impruvi- 
dently  awarded,  because  the  order  was  not  final 
in  its  otutfaoter,  and  there  had  been  no  further 
proceedings  in  the  cause.  But  the  motion  was 
overruled,  and  this  ruling  is  the  subject  of  tbe 
first  assignment  of  error  here.  If  this  assignment 
is  well  taken,  and  we  think  it  is,  the  circuit 
court  bad  no  Jorisdlotion  of  the  case,  and  the 
motion  ought  to  have  been  granted.  The  appel- 
late Jurisdiction  of  the  courts  of  the  common- 
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wealth  !•  Mgnlsted  \>7  statate,  wMoh  kUows  «n 
•ppellate  prooeeding  in  three  classes  of  cases 
only,  viz. :  (1)  Wbere  there  is  an  order  in  a  con- 
troversy ooncerninff  the  probate  ot  a  will,  or  the 
appointment  or  gualiflcation  of  a  personal  repre- 
■entative,  gnaroian,  unrator,  or  committee,  or 
oonceming  a  mill,  road-way,  ferry,  wharf,  or 
landing;  (3)  where  tbere  is  a  decree  or  order  in 
any  case  in  chancery  dissolving  an  injimction,  or 
reoniring  money  to  be  paid,  or  the  possession  or 
title  of  proper^  to  be  changed,  or  ad]udicating 
the  principles  of  the  cause:  and  (8)  where,  in 
any  civil  case,  there  is  a  final  iadgment,  decree, 
or  order.  Code,  {{  S4S8,  8454.  It  is  obvious  that 
the  order  in  question  belongs  neither  to  the  first 
nor  second  of  these  classes.  It  is  not  one  con- 
cerning a  road- way  or  ai^  other  matter  mentioned 
in  the  first  class,  nor  is  ft  a  decree  or  order  in 
chancery.  A  controversy  concerning  a  road- 
way, within  the  meaning  of  the  statute,  is  one 
that  relates  to  the  establishment  of  a  road,  and 
not  to  a  matter  collateral  thereto;  as,  for  exam- 
ple, a  controversy  concerning  the  damages  occa- 
sioned by  a  road  already  established,  or  the  es- 
tablishment on  a  road  of  a  telegraph.  Trevilian 
▼.  Railroad  Co.,  8  Orat,  886;  Hancock  v.  Rail- 
road Co.,  Id.  S^;  Jeter  v.  Board,  87  Grat  910. 
.Then,  is  the  order  a  final  order,  and  therefore 
within  the  third  class  above-mentioned  i  It  would 
seem  clearly  not.  The  general  doctrine  as  to 
what  constitutes  a  final  order  is  well  stated  by 
Prof.  Minor,  who  says  that  such  an  order  is  one 
which  disposes  of  the  whole  subject,  gives  all  the 
relief  contemplated,  provides  with  reasonable  com- 
pleteness for  giving  effect  to  the  sentence,  and 
leaves  nothing  to  be  done  in  the  cause,  save  to 
superintend  ministerially  the  execution  of  the  or- 
der. 4  Minor,  Inst  860;  Burch  v.  Hardwicke,  28 
Orat  61;  Alexander  v.  Byrd,  86  Va.  090,  8  8.  E. 
Rep.  677.  In  the  present  case  the  order,  so  far 
from  disposing  of  the  case,  giving  all  the  relief 
contemplated,  leaving  nothing  to  be  done  in  the 
cause,  IS,  in  fact,  little  more  than  the  mere  incep- 
tion of  the  proceedings.  It  is  no  more  final,  in 
the  sense  of  being  an  appealable  order,  than  is  an 
order  overruling  a  demurrer  to  a  declaration  in 
an  action  at  law  founded  upon  a  statute  the  va- 
lidity or  constrnction  of  which  is  drawn  in  ques- 
tion by  the  demurrer.  It  is  true  the  order,  to  a 
certain  extent,  adjudicates  the  principles  of  the 
cause,  and  overrules  objections  which  go  to  the 
validity  of  the  proceeding;  but  all  tbe  relief 
asked  for  by  the  plaintiff,  and  contemplated  by 
the  order,  is  not  granted,  nor  can  it  be  until  after 
the  report  of  the  commissionen  shall  have  been 
returned  and  acted  upon.  The  order  simply  ap- 
points commissioners,  and  directs  them  to  proceed 
pursuant  to  the  provision  of  chapter  46  of  the 
Coda  The  object  of  the  proceeding  Is  to  acquire 
by  condemnation  title  to  so  much  of  the  right  of 
way  of  the  railroad  company  as  will  be  necessary 
for  the  establishment  thereon  of  a  telegraph  line, 
and  the  county  court  decided,  contruy  to  the 
contention  of  the  railroad  company,  that,  under 
sections  \2^  et  seq.  of  the  Code,  the  plaintiff  in 
the  proceedings  had  a  right  to  acquire  such  title 
'  by  proceeding  under  the  provisions  of  the  said 
forty-sixth  chapter,  and  commissioners  were  ap- 
pntnted  accordingly.  But  at  tbatix>int  the  pro- 
ceeding was  arrested  by  the  writ  of  error  and  «u- 
pentedeas  from  the  circuit  court:  so  that  no  title 
has  as  yet  been  acquired,  nor  can  any  title  be  ac- 
quired until  further  action  in  the  case  has  been 
taken.  Section  1079  of  the  Code  provides  that, 
after  the  report  of  the  commissioner  shall  have 
been  returned  to  the  courts  the  same  shall  be  ap- 
proved and  recorded,  unless  good  cause  to  the 
contrary  be  shown;  and  then  it  is  provided  that 
the  sum  ascertained  by  the  commissioners  to  be  a 
lust  compensation  may  be  paid  to  the  persons  en- 
titled thereto,  or  into  court,  and  that  upon  such 
payment  the  title  to  that  part  of  the  land  for  which 
compensation  is  allowed  shall  be  absolutely  vest- 
ed in  fee-simple  in  tbe  plaintiff  in  the  proceeding, 
except  in  the  case  of  a  proceeding  by  a  turnpike 
company.  Bat  antil  this  is  done  the  plaintifr  not 
only  does  not  acquire  any  title  to  the  land,  but 
be  acquires  no  right  to  go  upon  or  interfere  with 


it  In  any  way.  We  are  unable,  therefore,  to  ■«• 
how  an  order  like  the  one  in  question  can  be  prop- 
erly said  to  dispose  of  the  case,  or  to  have  any 
element  of  finality  about  it  Non  txmMcU  the 
report,  when  returned,  will  not  be  rejected,  and, 
if  rejected,  the  parties  would  be  abont  wher* 
they  began.  The  case,  in  this  particnlar,  ia 
ruled  by  the  case  of  Ludlow  v.  City  of  Norfolk, 
ante,  613,  (decided  at  the  present  term.)  That 
was  an  application  to  the  corporation  court  of 
Norfolk  for  the  condemnation  of  certain  land 
wanted  by  the  city  for  public  grounds.  The  ap- 
plication was  contested  on  the  ground  that  there 
was  no  lawful  authority  to  condemn  land  for  such 
a  purpose.  But  the  defense  was  overruled,  and 
an  order  entered  appointing  commissioners,  as 
In  the  present  case,  to  ascertain  a  just  oompenaa- 
tion  for  the  land  wanted.  The  defendants  there- 
upon obtained  a  writ  of  error,  and  brought  the 
case  to  this  court  But  here  the  writ  was  dis- 
missed as  improvidently  awarded,  on  the  gronnd 
that  the  order  appealed  from  was  not  final,  but 
Interlooiitory.  It  follows  that  the  judgment  of 
the  circuit  court  must  be  reversed,  on  the  gronnd 
of  want  of  jurisdiction  in  that  court;  and,  as  the 
case  must  be  remanded  to  the  county  court  on 
that  ground,  the  court  declines  to  express  aa 
opinion  upon  any  other  question  discussed  at  the 
bar.* 

RiORABDSOK,  3.,  dissenting. 


(87  Va.  ») 

Whiti./Ock  et  a/.  ▼.  Johnson  et  al. 

(Supreme  Court  of  Appeal*  of  Viminia.    Jan. 
16,  1891.) 

ASVZBSB    POBSIIgSION— JuniCIXL  SXLBS — RiOBT  OW 
PUBCKASEH— NonCB. 

1.  VThere  the  purchaser  at  a  judicial  sale  has 
paid  the  price  in  full,  but  has  not  received  a 
deed,  and  the  heirs  of  the  former  owner,  at  whose 
instance  the  sale  was  made,  remain  in  possession, 
the  statute  of  limitations  does  not  be^in  to  run 
against  such  purchaser  until  the  heirs  in  posses- 
sion distinctly  assert  a  claim  adverse  to  him. 

2.  Where  the  commissioner  who  made  the 
sale  Is  directed  by  decree  to  execute  deeds  to 
such  of  the  purchasers  as  have  complied  with 
the  terms  of  sale,  and  take  deeds  of  trust  for  the 
deferred  payments,  failure  of  a  purchaser  to  take 
a  deed  from  the  commissioner,  and  to  give  back 
a  deed  of  trust,  though  an  irregularity,  will  not 
vitiate  his  title. 

8.  Certain  deeds  referred  to  the  land  con- 
veyed as  in  a  plut  filed  in  the  clerk's  ofilce  In  H. 
oountv.  The  deed  of  the  last  grantee  to  defend- 
ant did  not  mention  the  plat.  But  referred  to  the 
foregoing  deeds.  Defendant's  attorney,  when  ex- 
amining tbe  title  of  the  land  for  defendant,  saw 
the  record  of  the  cause  in  which  the  plat  referred 
to  was  filed.  U^xL,  that  defendant  was  chargea- 
ble with  notice  of  tbe  proceedings  in  such  cause. 

Appeal  from  chancery  court  ol  Rich- 
mond. 

H.  G,  Cannon  and  L,.  P.  Page,  for  appel- 
lants. W.  W.  &  B.  T.  Crump  and  Wm. 
Ellyaon,  tor  appellees. 

HiNTON,  J.  After  acaretol  examination 
of  this  record,  we  And  that  the  opinion 
of  the  learned  chancellor,  tbe  late  Honora- 
ble Edwauu  U.  FiTZHt'OH,  who  decided  tbe 
cause  in  tbe  court  below,  and  whose 
opinion  Is  made  a  part  of  tbe  record,  so 
clearly  expresses  tbe  views  of  this  court 
that  we  adopt  It  as  our  own.  That  opln- 
Ion  reads  as  follows : 

"From  tbe  pleadings  and  evidence  in 
this  cause.  It  appears  that  In  June,  1863, 
Dr.  Carter  P.  Johnson,  the  ancestor  of  the 
plaintiff,  bougrht  at  a  judicial  sale  the  lots 
Nob.  25,  26,  and  27,  which  are  the  subjects 
of  this  con  trorersy .    Tbe  sale  to  J  ohnson. 
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with  othersales,  vtran  conflrmed  by  the  d(>- 
creepf  the  county  court  of  Henrico  county 
of  the  9tb  of  AueuRt,  1853,  In  the  record  of 
the  matter  ex  parte  uf  A.  £.  Peticolas, 
a  lunatic,  then  pending  in  that  court. 
That  record  shows  that  Johnson  paid  the 
cash  Installnient  required  by  the  dwree  of 
sale,  and  save  Ills  bonds  for  the  deferred 
inftallinenCB,  also  according  to  that  de- 
cree, and  thus  far  complied  with  the  terras 
of  salt*.  It  further  appears  from  the  de- 
cree uf  August  9, 1S03,  that  Watson,  the 
com'r.  was  empowered  and  directed  to  exe- 
cute proper  deeds  of  conveyance  to  the 
purchasers  whu  have  complied  witli  the 
terms  of  sale,  for  the  propert.v  purchased 
by  them,  respectively,  and  to  talce  from 
each  a  deed  of  trust  to  secure  the  deferred 
payments.  And  the  com'r  was  directe<l  to 
report  his  proceedings  tu  the  court, '  which 
shall  be  subject  to  the  confirmation  of 
the  court.'  It  seems  no  deed  was  made 
to  Johnson,  and  he  gave  no  deed  of  trust. 
From  the  evidence  In  this  cause.  1  think  it 
may  be  fairly  nssumed  that  Johnson  in 
his  life-time,  and  his  personal  representa- 
tive after  his  death,  paid  the  whole  pur- 
chase money  In  full.  It  has  been  seen  from 
the  record  above  referred  to  that  he  paid 
the  cash  installment,  which  was  $3U6.67. 
From  the  records  of  the  8ettlement,of  the 
estate  of  Johnson,  after  his  death,  it  ap- 
pears that  on  the  20th  June,  1855.  his  ad- 
niiniutra tor  paid  '  Dr.  Peticolas' bond  for 
real  vstate,  3d  installment.  $228.96;'  that 
on  the  8th  August,  1850.  the  administra- 
tor of  Johnson  paid  'Dr.  Peticolas'  bond, 
with  Interest,  last  installment,  f260.97.' 
There  Is  no  direct  evidence  'of  the  payment 
of  the  second  (whlcli  was  the  first  de- 
ferred )  installment.  The  bonds  for  the  de- 
ferred InKtallmeut  were  deposited  with  the 
clerk  of  the  county  court  of  Henrico,  and 
from  the  record  above  referred  to  It  ap- 
pears that  Edward  F.  Peticolas  had  died, 
and  that  Arthur  E.  Peticolas  had  quali- 
fied an  hisadminiHtrator;  and  by  an  order 
made  March  8, 1854,  the  clerk  was  ordered 
to  deliver  the  bonds  for  the  dererred  pay- 
mentH  aforesaid  to  Peticolas,  the  adm'r, 
and  among  them  three  bonds  of  Carter  P. 
Johnaon  for  $204.44,  $204.44,  and  $204.15. 
These  were  the  three  deferred  installuienta 
of  purchase  money.  The  second  install- 
nient. (being  the  first  deferred  install- 
ment.) of  $204.44,  was  due  on  the  14th  day 
of  June,  1854.  In  that  month  Johnson 
sailed  for  Europe.  It  is  very  probable 
that  he  paid  the  first  bond  when  it  be- 
came due  or  about  that  time,  and  before 
be  left  for  Europe.  But,  however  that 
may  be,  Johnson's  estate  was  solyent 
and  abundantly  able  to  pay  that  debt,  aa 
fully  apiiears  from  the  settled  accounts  of 
the  adm'r  of  his  estate.  These  accounts 
Bhow  very  considerdble  receipts  and  dis- 
buniements,  and  in  18U1  a  balance  of 
$3,459.56  due  the  estate  by  the  adm'r.  TTn- 
der  these  circumstances  It  is  fair  to  assume 
that  the  second  installment  or  first  bond 
was  paid,  as  the  seiMmd  and  this  bond 
were.  For  the  administrator  had  the 
bunds.  It  was  his  duty  to  collect  them. 
Johnson's  estate  was  solvent,  and  able  to 
pay ;  and  no  snch  bond  has  been  asserted 
to  be  outstanding  and  unpaid.  When  the 
sales  of  these  lots  to  Johnson  by  Com'r 


Watson,  nnder  the' 'deeree-  oT'the  countyi 
court  of- Henrico,  was  confirmed  by  the  de- 
cree of  A  ugust  9, 1858,  there  was  a  com- 
pleted contract  of  sale.  In  Langyher  v. 
Patterson,  77  Va.  473,  Fauntlbhoy,  J., 
speaking  for  the  whole  court,  said:  'Con^ 
firmation  is  the  Judicial  sanction  of  the 
court,  and  by  confirmation  the  court 
makes  it  a  sale  of  its  own;  and  the  pur- 
chaser is  entitled  to  the  full  benefit  of  his 
contract,  which  is  no  longer  executing, 
but  excuted,  and  which  will  be  enforced 
against  him  and  tor  him.'  See,  also,  to 
same  effect,  Terry  v.  Coles,  80  Va.  702,  703. 
When  the  sale  was  thus  conflrmed  by  the 
court.  Dr.  .lohnson  became  in  equity  the 
owner  of  the  land,  with  a  lien  resting  cp- 
on  it  for  the  purchase  money.  He  had  an 
equitable  estate;  and  when  he,  and  his 
personal  representative  after  his  death, 
had  paid  the  purchase  money  in  full,  the 
plaintiffs,  as  his  heirs  at  law,  acquired  a 
complete  equltalile  title  to  the  three  lots  in 
question  ;  that  is,  the  right  to  call  for  the 
legal  title  in  absolute  fee-simple.  Hurt  v. 
Jones,  75  Va.  347. 

"Then  the  question  arises,  what  has  oc- 
curred to  divest  the  plaintiff  of  his  com- 
plete equitable  title,  and  this  right  to  de- 
mand the  legal  title?  It  is  claimed  by  the 
defendants'  counsel  that  the  plaintiffs^ 
right  to  recovery  is  barred  by  the  statute 
of  limitation.  I  do  hot  think  so.  As  soon 
as  a  valid  contract  for  the  sale  of  land  is 
made,  equity,  which  looks  upon  things 
agreed  to  be  done  as  actually  performed, 
considers  and  tr«ats  the  vendor  as  a  trus- 
tee for  the  purchaser  of  tlieesi  ate  sold, 
and  the  purchaser  as  a  trustee  of  the  pur- 
chase money  for  the  vendor;  and  a  con-< 
tract  for  sale  under  p  decree  In  chancery  is 
governed  by  the  same  principles.  Hurt 
V.  Jones,  supra,  346,  347.  Now,  in  this 
case,  Arthur  E.  Peticolas,  as  the  commit- 
tee of  his  lunatic  father,  Edward  F.  Peti- 
colas, on  his  own  petition,  through  the 
agency  of  a  court  of  competent  authority, 
caused  the  three  lots  in  question  to  be 
sold  to  Johnson,  and  In  the  decree  of  Au- 
gust 9,  18.53,  consented  tu  the  confirma- 
tion of  the  sale,  and,  through  the  officer 
of  the  court  and  in  purson.  received  the 
purchase  money  in  full.  TTnder  such  cir- 
cumstances, according  to  the  rule  just  cit- 
ed, the  vendor,  and  his  heirs  after  him, 
held  the  property  as  trustee  for  the  ven- 
dee, Johnson,  and  his  heirs:  and  such 
holding  uf  the  lots  by  the  vendor  and  bis 
heirs  was  not  an  adverse  possesRlon,  but 
was  a  holding  as  trustee  for  the  vendee, 
and  in  subordination  to  a  subsisting  ad- 
mitted title  in  him  and  his  heirs.  Tlie  ti- 
tle in  Johnson  was  admitted  by  the  con- 
sent to  the  decree  of  confirmation,  and 
afterwards  by  the  receipt  of  the  purchase 
money.  In  such  case  a  clear,  positive,  and 
continued  disclaimer  and  disavowal  of  ti- 
tle in  Johnson  and  his  heirs,  and  the  as- 
sertion of  an  adverse  right,  brought  home 
to  the  knowledge  of  Johnson  or  his  heirs, 
are  indispensable  before  any  foundation 
can  be  laid  for  the  operation  of  the  stat- 
ute of  limitation.  Creekmur  v.  Creekrour; 
75  Va.  436.  This  assertion  of  an  adverse 
right  was  never  made  or  brought  home^ 
directly  or  indirectly,  to  the  plaintiffs,  un- 
til the  conveyances  to  Reddy  and  Oilman, 
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la  1884.  And  It  seems  thatfor  many  yean 
— certainly,  Btnce  1857— the  land  in  qaes- 
tion  baa  been  an  open  common,  over 
wblcb  cattle  ranged  and  graced  at  will, 
and  tbere  bare  been,  prior  to  1884,  no  such 
risible  acta  of  ownership  asfrom  thelrnat- 
nre  Indicated  a  notorious  claim  of  prop- 
erty In  the  land  by  Peticolas  or  his  heirs. 
See  Tnrpln  ▼.  Sanndera,  82  Orat.  84;  Hol- 
linKBwortb  t.  Sherman.  81  Va.  071. 

"The  principle  which  applies  where  a 
grantor  makea  a  deed  and  continues  in 
possesion,'  1  thinis,  is  applicable  here. 
Johnson  bongbt  and  paid  fur  the  lots, 
and  was  entitled  to  his  deed.  The  con- 
tinued possession  by  Peticolas  and'  his 
heirs,  even  If  it  was  us  continuons  and  un- 
interrupted as  is  claimed  bycbunsel  furde- 
tendants,  was  a  possessiun  of  precioely  the 
same  nature  as  that  of  a  man  who  had 
made  a  deed  and  still  remained  In  posses- 
sion .  In  such  circumstances,  in  Creekmnr  v. 
Creekmur.  sopra,  it  was  held :  '  He  will  be 
regarded  as  holding  the  premises  in  sub- 
serviency to  bis  grantee;  and  nothing 
short  of  an  explicit  disclaimer  of  such  re- 
lation, and  a  notorious  assertion  of  right 
in  himself,  will  be  sufficient  to  change  the 
character  of  his  posseraion,  and  render  it 
adverse  to  the  grantee.'  The  statute  on- 
ly begins  to  run,  and  his  posHession  only 
becomes  adverse,  from  the  time  of  such 
notorious  assertion  of  right  in  himself. 
In  this  case  no  such  assertion  was  made 
ontil  the  conveyance  in  1884.  Again,  the 
confirmation  of  the  sale  of  such  as  was 
made  in  this  ccuie  belongs  to  that  class  of 
contracts  partaking  of  the  nature  both  of 
executory  and  executed  contracts.  See 
Story,  Cont.  5  IB-  Su  tar  as  the  sale  was 
concerned,  it  was  a  completed  and  execut- 
ed contract.  Bnt  there  was  something 
else  to  be  done.  The  deed  and  deed  of 
trust  had  to  l>e  executed,  and  the  deferred. 
Installments  of  purchase  money  to  be 
paid.  In  that  respect  it  was  executory, 
and  was  especially  so  in  this  case  from  the 
facts  that  the  com'r  was  required  in  the 
decree  of  August  9, 185S,  to  report  bis  pro- 
ceedings in  relation  to  the  deed  and  deeds 
of  trust  to  the  court  for  confirmation  by 
It.  The  contract,  therefore,  in  this  re- 
gard, was  executory  until  the  deeds  were 
made;  and  it  has  been  held  that  '  when 
the  contract  is  executory,  •  •  •  and 
the  legal  title  Is  left  with  the  grantor  for 
future  conveyance,  the  privity  between 
the  parties  forbids  the  idea  of  adverae 
holding.'  Nowlin  v.  Reynolds,  25  Grat. 
143.  I  think  the  legal  title  in  these  lots  re- 
mained in  Edward  F.  Peticolas  after  the 
sale.  After  bis  death  it  descended  and 
passed  to  Arthur  E.  Peticolas,  his  son  and 
only  heir  at  law,  and,  at  his  death,  to 
Mrs.  tiorman,the  only  child  and  heiress  of 
law  of  Arthur  E.  Peticolas,  and  the  legal 
title  is  now  In  Mrs.  Gorman. 

"Tiiere  is  no  satisfactory  evidence  (at 
least  to  m>  mind^  ns  to  who  had  the  act- 
ual possession  of  the  three  lots  in  question 
In  the  Interval  between  the  sale  and  the 
conveyances  to  Reddyand  Dllman.in  1884. 
They  were  parts  of  an  open,  unimproved, 
uncultivated  old  field, with  no  visible,  noto- 
rious marks  or  evidences  of  possession  in 
anybody.  And,  in  fact,  It  setmstomethere 
was  no  more  evidence  of  actual  possession 


by  Peticolas  and  his  heirs,  between  the  tf  ui« 
of  the  sale,  in  185.S,  and   the  deeds,  in  is»4. 
than  there  was  in  Johnson  and  his  heirs 
during  the  same  period.    Before  the  sale, 
the  elder  Peticolas  undoubtedly  had    the 
legal  title  and  the  possession.    After  the 
sale  was  confirmed,  Johnson  bad  the  rlfcbC 
to  the  possession.    Uudgins  v.  Matcfaant, 
28  Grat.  182.    And,  in  the  absence  of  evi- 
dence to  the  contrary,  the  court  will  not 
presume  that  Peticolas  and  bis  heirs  with-' 
held  from  Johnson  and  bis  heirs  the  pos- 
session of  which  tbey  were    entitled.     I 
think  there  is    no   satisfactory  evidence 
that  they  did  so  until  1884,  when,  by  the 
conveyances  of  Reddy  and  Ullman.  they 
did  set  up  an  open,  notorious,  adrente 
assertion  of  right  in  themselves.    1  tbink, 
therefore,  that  the  stittute  only  begun  tu 
run  from  1881.    But,  it  it  be  assumed  that 
the  possession  of   Peticolas  and  his  heirs 
was  as  continuous  and  uninterrupted  as 
they  contend,  tlien,  for  the  reasons  above 
stated,  I  am  of  opinltm  that  such  posses- 
sion during  the  Interval  above  mentioned 
was  not  adverse,  but  was  a  holding  for 
and  in  subordlnaton  to  thA  title  of  the 
grantee,  Johnson,  and  his  heirs,  and  not 
adversely  to  them,  and  so  that  the  stat- 
ute of  limitation  did  not  run.    I  attach  no 
importance  to  the  fact  that  since  1871  the 
property  in  question  was  listed  on  the  land 
books  in  the  name  of  Peticolas.    The  wit- 
ness, W.  H.  Talman,  shows  that  this  was 
done  by  the  proper  officers  in  the  discbarge 
of  their  duty,  without  the  intervention  of 
any  party  to  this  cnose,  and  by  the  olBcers 
themselves  on  tbeir  own  volition.    Again, 
the  objection  is  made  by  defendants*  coun- 
sel that  Johnson  gave  no  deed  of  trust. 
It  is  by  no  means  clear  that  Johnson  was 
in  default  in  failing  to  give  a  deed  of  trust. 
It  is  true   the  decree  of  sale  of  May  7, 
1853,  did  require  purchasers  to  give  a  deed 
of  trust  to  secure  the  ileferred  payment  of 
purchase  money;  but  the  decree  of  August 
9,  1858.  confirming    the    sale,  prescribed 
when  the  deed  of  trust  should  be  given, 
namely,  when  Watson,  the  com'r,  made 
a  deed  for    the  property  bought.    John- 
son   was   not   required  to   give   a   deed 
of  trust  until  he  received  a  deed  for  the 

Property.  That  deed  was  not  made  to 
im,  and  therefore  he  did  not,  and  could 
not.  make  the  deed  of  trnst.  Watson,  the 
com'r,  was  in  default,  but  It  is  by  no 
means  clear  that  Johnson  was.  The  fail- 
ure to  make  the  deed  and  deed  of  trust  was 
an  Irregularity,  but  not  such  an  irregular- 
ity as  to  vitiate  Johnson's  title.  Even  if 
it  be  assumed  that  it  was  Johnson's  duty 
to  have  taken  measures  before  the  court 
to  coerce  Watson,  the  com'r.  to  make  him 
a  deed,  so  that  he  could  bave  given  a  deed 
of  trnst,  yet,  inasmuch  as  the  purchase 
money  was  all  paid,  and  the  purpose  of 
which  the  deed  of  trust  was  designed, 
namely,  the  payment  of  the  purchase 
money,  was  fully  accomplished,  the  irreg- 
ularity was  cured,  and  Johnson's  titJe 
was  not  affected,  and  was  not  vitiated. 

"The  question  of  notice  is  raised  in  this 
cause.  The  defendants,  who  were  pur- 
chasers of  the  lots  In  question,  contend 
that  they  were  innocent  purchasers  for 
value,  without  notice,  either  actual  oi 
constructive.  The  deed  from  Mm.  Peticolas 
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and  Oorman  and  wife  to  James  V.  Beddy, 
dated.  rcHpectlrely,  June  24,  18K4,  and  Sep- 
tember 23,  182(4,  and  the  deed  Iroiu  the 
sauie  parties  to  Emanuel  UUman,  datL'd 
Jane  24, 1)«4,  and  the  deed  front  Ullnian 
to  said  KeUdy.  dated  liit  October,  18K1, 
all  contain  a  clanse  tn  tbe  same  words, 
referring  to  tbe  several  lots  conveyed 
thereby  as  referred  to '  in  a  plat  of  tbe 
subdivision  of  B.  F.  Petlcolas'  estate, 
whicb  plat  is  filed,  with  tbe  report  of 
Com'r  W.  F.  Watson,  in  the  clerk's  office 
of  tbe  county  court  of  Henrico,  with  the 
causes  ended  October,  1861>  Tbe  deed 
from  Reddy  and  wife  to  Whitlock contains 
no  direct  reference  to  the  plai  or  to  Wat- 
son's report,  hut  specially  referred  to  the 
foreRolng  deeds.  But  Mr.  Whitlock  hnd 
tbe  title  to  the  lots  examined.  He  em- 
ployed Mr.  John  A.  Meanley  co  make  the 
esnniinatlon.  Meanley's  deposltlun  ha«i 
been  taken.  He  refers  to  bis  abstract. 
The  paper  shows  undoubtedly  that  Mean- 
ley  saw  the  record  In  the  county  court  of 
Henrico  in  the  matter  ex  parte  A.  B.  Petl- 
colas for  the  sale  of  the  Iflnd  of  B.  F.  Petl- 
colas, a  lunatic;  for  he  makes  statements 
of  matters  In  his  abstract  that  he  could 
have  gathered  from  no  other  source  than 
from  that  record.  The  law  on  this  sub- 
ject is  well  settled.  '  Whenever  Inquiry  is 
a  duty,  the  party  bound  to  make  It  is 
affected  with  knowledge  of  all  which  he 
would  have  dlscoverfd  had  he  performed 
the  duty.  Means  of  knowledge,  with  tlie 
duty  of  using  them,  are,  in  equity,  equiva- 
lent to  knowledge  itself.'  Effinger  v. 
Hull,  81  Va.  106,  and  authorities  there 
cited.  Each  one  of  the  purcliaserH  of  these 
lots  were  put  by  their  ileeds  on  ln(iuiry. 
Tlie  plat  rererred  to  has  the  name  'Ur. 
e.  P.  Johnson'  on  lot  No.  25.  and  the 
word  'do.'  on  each  of  the  other  lots;  and 
by  the  plat  and  the  deeds  they  were  put 
npon  inquiry  as  to  the  report  of  Coin'r 
Watson,  for  the  plat  was  a  part  of  that 
report.  That  report  showed  conclusively 
that  Johnson  was  the  purchaser  of  these 
lots.  K  Is  true,  the  cause  In  which  the  re- 
port and  pint  are  tiled  Is  not  named  In  the 
deeds;  but  the  term  of  court  in  wliich  tlie 
report  and  plat  are  filed  as  part  ofanended 
cause  Is  given,  and  on  the  face  of  the  plat, 
to  wliicb  reference  is  speciflcuUy  made  in 
the  deed,  the  name  of  thecauseln  which  the 
sales  of  property  shown  by  the  map  took 
place  Is  particularly  and  rull.y  set  forth. 
And  it  is  apparent  that  Meanley  had  no 
difficulty  in  laying  his  bund  npon  the  end- 
ed ciinse  in  which  the  reportaud  pint  were 
filed:  so  that  the  clauses  in  their  deed 
which  pointed  to  the  plat  gave  them  all 
needed  Information  as  to  where  the  plat 
and  report  and  ended  cause  could  be 
found,  and  did  so  as  effectually  as  if  tbe 
ende«l  cause  itself  had  been  named. 
Meanley  was  the  agent  of  Whitlock  in  this 
particular  transaction.  He  was  employed 
to  cxandne  the  title  to  these  particular 
lots.  He  saw  the  record  of  the  sale  and 
confirmation  of  the  sale  of  these  lots.  He 
was  mistaken  in  his  conclusion  as  to  ths 
contents  of  the  record,  and  misled  Whit- 
lock. But  that  was  his  misfortune.  He 
cannot  now  make  the  plaintiffs  bear  the 
burden  of  the  mistake  of  bis  own  agent. 
Notice  to  the  agent  is  constructive  notice 


to  tbe  principal.  On  proof  of  notice  to  an 
agent,  the  law  at  once  imputes  notice  to 
the  principal ;  not  because  notice  to  the 
agent  Is  not  proof  that  the  principal  act- 
ually had  notice  also,  but  because  It  Is  a 
tact  of  such  a  character  that  the  principal 
ought  to  be  as  much  bound  by  It  as  if  he 
bad  notice.  Easley  v.  Barksdale,  75  Va. 
283;  2  Minor,  lust.  (2d  Ed.) 889.  For  these 
reascms  1  -am  of  opinion  that  Reddy  and 
Oilman  and  Whitlock,  and  each  of  them, 
were  affected  with  constructive  notice  of 
the  outstanding  title  of  the  plaintiffs  to 
the  lots  In  question,  and  were  not  pur- 
chasers for  value  without  notice.  I  do 
not  think  that  either  of  these  purchasers 
had  actual  notice,  or  any  personal  knowl- 
edge, of  the  matter,  but  only  such  knowl- 
edge as  the  law  Imputes,  without  regard 
to  their  actual  personal  knowledge. 

"1  do  not  think  the  plaintiffs  bare  been 
guilty  of  laches.  They  were  very  young 
when  these  transactions  occurred.  Tbe 
untimely  death  of  Dr.  C.  P.  Johnson  and 
of  tiifford,  his  administrator,  deprived 
them  of  the  persons  who  had  an  interest 
in  protecting  their  rights,  and  who.  could 
have  lufonned  them  what  they  were. 
While  in  their  minority  they  were  removed 
beyond  the  limits  of  the  state,  and  for  a 
great  part  of  their  minority  lived  abroad. 
After  becondng  of  age  they  led  wandering 
lives,— one  as  a  teacher,  the  other  as  an 
engineer, — and  almost  the  whole  time  in 
other  states  than  Virginia.  They  had  no 
connections  or  correspondents  here,  and 
were  utterly  ignorant  <jf  their  rights  until 
a  short  time  before  institution  of  this  suit. 
As  soon  as  they  were  Informed  of  their 
rights,  they  took  active  and  vigorous 
measures  to  enforce  them.  The  evidence 
in  this  case  is  mostly  documentary,  and 
so  arcessil)Iethat  counsel  had  no  difficulty, 
it  seems.in  agreeing  on  tlie  facts  upon  which 
the  case  turns.  Nothing  ha<l,  by  lapse  of 
time  or  Inches,  become  obscure.  There  Is 
■no  room  for  conjecture.  The  pathway 
to  a  full  and  fair  ascertainment  of  the 
rights  of  tlie  parties  Is  open  and  plain, 
with  no  obstruction  to  the  attainment  of 
complete  Justice.  Under  such  circum- 
stances the  doctrine  of  lachee  does  not  ap- 
ply.    WisHler  V.  Craig,  80  Va.  80. 

"In  January,  1888,  Mrs.  Petlcolas  and 
Gorman  and  wife  conveyed  to  the  plain- 
tiff C.  P.  Johnson  three  lots,  Nos.  18, 10, 
and  20.  In  said  plat,  for  $150.  These  three 
lots  were  a  part  of  the  purchase  by  Dr.  C. 
P.  Johnson  in  1853,  and  are  separated 
from  lots  25,  26,  and  27  by  an  alley.  It  is 
contended  by  defendants'  counsel  that 
this  deed  is  an  admission  by  plaintiff  C.  P. 
Johnson  that  the  legal  and  equitable  title 
to  the  whole  property  purchased  in  1863 
was  in  the  grantors,  Mrs.  Petlcolas  and 
Oorman  and  wife.  But  the  whole  matter 
is  fully  and  satisfactorily  explained  by 
Wm.  Johnson  in  his  deposition.  He  want- 
ed to  sell  lots  IS,  19,  and  20,  and  In  June, 
1886.  did  sell  them  to  John  Mahoney  for 
$1,500,  and  he  was  willing  to  giv^  $150  to 
Mrs.  Gorman  and.  her  mother  to  enable 
him  to  conve.v  a  clear  title  to  Mahoney. 
The  transaction  has,  I  think,  no  bearing 
In  the  matter  in  dispute  in  this  cause. 

-After  a  careful  consideration  of  the 
whole  case  I  am  of  opinion — First,  that 
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the  demurrera  be  overruled ;  second,  that 
tbedeedH  trom  Mra.  Petlcolas  and  Gorman 
and  wife  to  Reddy  and  to  Ullmnn,  and 
trom  UUman  to  Roddy,  and  from  Reddy 
and  wife  to  Wbltlock,  be  set  aside  and 
annulled ;  third,  that  a  Hpecial  coni'r  be 
appointed  to  convey  lots  25,  26,  and  27  to 
plainttffa;  /burtA,plHintlff8  shall  pay  taxes 
accrued,  and  paid  by  deCts,  or  any  of 
them;  that  plaintiffs  rccovercosts  against 
d''fendauts,  and  decree  may  go  accord- 
InKly." 

Therefore,  for  the  reasons  nsslfcned  in 
the  foregoing  opinion  of  the  late  chancel- 
lor, we  are  of  opinion  that  there  isnoerror 
In  the  said  decree,  and  that  the  same 
most  be  affirmed. 


(8TTa.  354) 


Hall,  v.  Palmer. 


(Supreme  Court  of  Appealt  qf  Virainia,    Jan. 
32,  1891.) 

Wnj*— CowBTKnoiioN— Repcokakct. 

Testator  declared,  "I  g^ve  and  bequeath  to 
my  Ave  daughters  •  *  f  two-thirds  of  my  es- 
tate, •  •  •  to  be  equally  divided  between 
thein,  "-and  afterwards  directed  that  the  interests 
of  two  of  them  sbould  be  held  by  his  executor 
■*for  the  sole  use  and  benefit  of  them  during  their 
nataral  life,  and,  at  their  death,  the  balance,  if 
any,  to  their  children. "  Hcldj  that  the  two 
daughters  took  an  estate  in  fee-simple  absolute, 
and  the  limitation  over  was  void  for  repugnancy. 

Gny  &  Qinistn  and  W.  R.  Barksdale,  for 
appellant.  John  IV.  Rlely  and  Henry  Ed- 
munds, for  appellee. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Halifax  county 
rendered  on  the  16th  day  of  February, 
18Si).  In  a  suit  for  the  partition  of  a  tract 
of  land  in  the  eald  county  of  Halifax,  the 
true  construction  of  the  will  of  the  late 
Philip  Johnson,  who  died  in  1849,  was 
drawn  in  qucHtion.  The  sections  or 
'  clnuHCS  of  the  said  will  drawn  in  question 
by  this  appeal  are  the  third  and  eighth 
clauses  of  the  said  will.  Tiie  third  clause 
is  aH  follows:  "I  give  and  beqaeath  to 
my  five  daughters,  as  follows,  viz.,  Nancy 
H.  Gerry,  Judith  Palmer,  Mary  C.  Taylor, 
Susan  J.  Hall,  and  Frances  Maria  Auner, 
two-thirds  of  myestate  now  In  possession, 
to  be  equally  divided  between  them. "  The 
eighth  clause  is  as  follows :  "  1  will  and  di- 
rect tliat  the  whole  of  Susan  J.  Hall's  and 
Frances  Maria  Auner'a  interest  in  my  estate 
shall  beheld  by  my  executor,  his  heirs,  exe- 
cutors, and  udminlstrators  or  asnigns,  for 
the  sole  use  and  benefit  of  them  during  their 
natural  life,  and,  at  their  death,  the  bnl- 
anre,  if  any,  to  their  children."  Susan  J. 
Hall  died,  leaving  her  husband  and  one 
eon  her  surviving.  The  son  lived  to  be  20 
years,  and  died,  his  father  him  surviving. 
The  father  married  a  second  wife,  aud 
died,  leaving  her  surviving,  and  by  bis  will 
devised  the  land  in  question  to  his  said 
second  wife,  the  appellant  here.  This  con- 
troversy has  arisen  between  the  widow  of 
Elijah  C.  Hall,  the  said  appellant,  and  the 
heirs  at  law  of  Susan  J.  Hall,  his  first 
wife,  and  the  devisee  under  the  will  of 
Pliilip  Johnson,  and  the  question  to  be 
decided  between  them  is  what  estate  did 
the  said  Susan  J.  Hall  take  under  the  will 
of  bersald  father,  set  forth  above?    The 


learned  judge  of  thecircottconrt  held*  that 
Susau  J.  Hall  took  an  absolute  and  fee- 
simple  estate  in  the  property  given  to  her 
under  the  will  of  Philip  Johnson,  and  that 
the  gift  over  under  the  eighth  clause  of  the 
said  will  of  '  the  balance,  it  any,'  is  void, 
both  for  repugnancy  and  uncertainty, and 
that  the  land  in  the  bill  and  these  proceed- 
ings mentioned  passed  at  the  death  of  her 
husband,  Elijah  C.  Hall,  (who  bad  an  es- 
tate for  life  therein  as  tenant  by  the  curte- 
sy •)  to  the  heirs  at  law  of  the  said  Susan 
J.  Hall."  Whereupon  the  appellant.  Pru- 
dence E.  Hall,  the  widow  and  devisee  ot 
the  said  Elijah  C.  Hail,  applied  for  and  ob- 
tained an  appeal  to  this  court. 

We  think  the  decree  of  the  circolt  court 
cited  above  is  plaiuly  right.  It  sets  forth 
what  is  the  plain  and  explicit  direction  ot 
the  will,  and  no  otherconstrnctlon  of  that 
Instrument  is  reasonable  upon  the  face  ot 
it,  aud  it  is  in  accordance  with  the  mani- 
fest intention  of  the  testator  to begatbered 
from  the  words  employed  to  express  his 
Intention,  and  it  is  not  necessary  to  call 
to  our  aid  any  decisions  or  precedents  in 
such  a  case.  And,  as  was  said  by  Judge 
Richardson  In  (^arr  v.  EfUnger,  78  Va.  206: 
"  We  should  remember,  as  a  great  truth, 
the  remark  made  by  Judge  Pbnulbton  tn 
Kennon  v.  McRoberts,  1  Wash.  (Va.)  131. 
and  quoting  from  able  judges  who  had 
gone  before  him, '  that  cases  on  wills  serve 
rather  to  obscure  than  illuminate  ques- 
tions of  this  sort;  that  cases  on  wills  may 
guide  as  to  general  rules  of  construction, 
but,  unless  a  case  be  in  every  respect  di- 
rectly in  point  and  agree  in  every  circum- 
stance. It  will  have  little  or  no  weight 
with  the  courts,  which  always  look  upon 
the  intention  of  the  testator  as  the  polar 
star  to  direct  them  in  the  construction  ot 
wills.'"  Yet  the  language  of  courts,  when 
they  speak  of  the  prevailing  intention  as 
the  "governing principle, "tnust  "be under- 
stood with  this  Important  limitation: 
That  here,  as  in  other  instances,  the  judges 
submit  to  be  bound  by  precedents  and 
authorities  in  point,  and  endeavor  to  col- 
lect the  intention  upon  grounds  of  a  judi- 
cial nature,  as  distinguished  from  arbi- 
trary occasional  conjecture."  2  Jarm. 
Wills.  888. 

In  the  case  otRlddick  v.Cohoon,4  Rand. 
(Va.)549<  Judge  Qreen,  speaking  of  a  case 
where  the  property  was  given  to  the 
daughter  absolutely,  and  in  the  strongest 
terms,  with  the  .provision  that,  it  the 
daughter  should  die  without  lawful  heir 
or  issue  of  her  own  body,  then  what  was 
given  to  the  daughter,  that  shall  be  left 
remaining  at  her  death,  to  his  sisters,  said : 
"  What  did  the  testator  mean  by  these 
words?  [that  shall  be  left  remaining  at 
herdeathr)  Did  he  mean  that  all  the 
property  given  to  his  daughter  which 
did  not  perlf>h  In  her  life-time  should  im- 
mediately upon  her  death  go  over  if  she 
had  no  Issuethen  living?  Ordidhemeanall 
the  property  which  she  had  not  previously 
disposed  ot  should  go  over  upon  failure  ot 
her  issue  whenever  that  event  might  bap- 
pen?  The  first  construction  is  that  con- 
tended for  by  the  appellant.  The  latter  we 
think  Isthetrueconstrnction.  •  •  •  The 
testator  bad  given  to  his  daughter,  and  her 
heirs  and  assigns  forever,  an  absolute  es- 
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tate,  and  intended  not  to  restrain  the  nn- 
limited  power  of  alienation  incident  to 
that  estate;  but  to  control  th«  future  dl8- 
posltion  of  BO  inuci)  of  the  property  as 
sbemightnotdipoae  of  in lier  life-time,  and 
that  it  should  go  to  ber  issue,  it  she  bad 
any,  an  long  as  tbey  existed,  and,  upon  the 
fbilne  of  issue,  to  his  sisters  or  representa- 
tives. If,  however,  the  conclusion  last 
stated  is  not  correct,  and  the  testator  in- 
tended to  give  over  the  property  left  only 
In  the  event  of  bis  daughter's  dying  with- 
out issue  living  at  the  time  of  her  death, 
it  is  clear  that  ho  intended  to  give  to  bis 
daughter  an  absolute  power  of  aliena- 
tion, and.  in  that  case,  could  not  control 
the  property  not  disposed  of  by  her,  as 
such  control  would  be  inconsistent  with 
the  nature  of  the  estate  given  to  her,  and 
the  limitation  void  for  uncertainty  as  to 
what  property  was  to  go  over."  Citing 
Grey  v.  Montagu,  decidf^d  by  Lord  Cfaan- 
3ellor  NoRTHixGTON  in  1764,  and  his  decree 
afllrmed  in  parliament,  in  1770.  (3  Brown 
Pari.  Cas.  314.)  to  the  same  eHect.  and  say- 
ine :  "There  are  other  cases  to  show  that 
after  an  absolute  property  giveu' to  one, 
with  an  undetermined  power  to  disposeof 
it,  express  or  implied,  a  disposition  by  the 
donor  of  so  much  of  the  property  as  may 
not  be  disposed  of  by  the  donee  or  legatee 
to  another  Is  void,  because  of  the  incon- 
sistency, and  the  uncertainty  as  to  what 
part  of  the  propertj  is  to  go  over."  See, 
also,  the  case  of  Pusbman  v.  Fililter,  3 
"Ves.  7,  with  the  provision  "  what  shall  be 
left"  held  by  the  master  of  the  rolls  to  be 
an  absolute  gift  to  the  wife;  Bull  v.  King- 
ston, 1  Mer.314,  with  the  provision  "what- 
ever shall  remain  at  herdeath;"  Attorney 
General  v.  Hall,  8  VIn.  Ahr.  p.  103.  pi.  50; 
opinion  of  Lord  Hardwicke  in  Flanders  v. 
Clark,  1  Vps.  Sr.  9;  Miller  v.  Moor.  8  Vin. 
Abr.  p.  248,  pi.  21,  with  the  provision  "or 
make  no  disposal  of,"  which  was  held  to 
give  a  fee-simple ;  opinion  of  the  master 
of  the  rolls,  Henderson  v.  Cross.  29  Beav. 
220,  with  the  provisions  "  to  spend  both 
principal  and  interest,  or  any  part  of  it, 
during  his  life- time, " and  "should  my  dear 
father  not  spend  the  property  which  I 
leave  in  trust  (or  him."  The  case  of  El- 
can  V.  Lancasterian  School,  2  Pat.  &  H. 
53,  with  the  provision  "of  whatever  she 
may  leave"  at  her  death;  Bur  well  v.  An- 
derson. 3  Leigh,  348,  with  the  provision 
"by  win  or  otherwise  may  have  the  abso- 
lute disposal  of ;"  Melson  v.  Cooper,  4  Leigh, 
408,  with  the  provision  "i(  he  should  die 
without  a  son  and  not  sell  the  land;" 
Brown  v.  George,  6  Grat.  424.  with  the 
provision,  "so  much  of  the  property  as 
might  be  in  existence  at  the  death  of  the 
first  taker;"  Carr  v.  Efiinger,  supra,  with 
the  provision  "at  the  death  of  my  wife 
what  bonds  she  may  not  have  used  I 
give:"  Cole  V.  Cole.  79  Va.  251.  with  the 
provision  "that  may  be  on  hand. ""giving 
tlie  wife  the  absolute  disposal  of  the  per- 
sonal ty;"  Society,  etc.,  v.  Calvert's 
Adm'r,  82  Grat.  857.  with  the  provision 
"  but  such  part  as  she  did  not  appropri- 
ate should  pass  at  herdeath.  "etc.,— are  to 
the  same  effect.  See,  also,  2  Mln.  Inst.  pp. 
969.  970.  In  this  case  the  gilt  was  to  the 
daughter  of  one-fifth  of  two-thirds  of  the 
estate   in   absolute   property.    It  is  then 


provided  that  this  estate  shall  be  held  by 
the  executor  for  her  sole  nse  and  benefit 
during  her  natural  lite,  and,  at  ber  death, 
the  balance,  if  any,  was  to  go  to  her  cbU^ 
dren.  It  was  the  evident  intention  of  the 
testator  that  the  daughter  was  to  use 
and  enjoy,  and  expend  whatever  she 
wished  of  this  estate,  and  ber  right  to  do 
this  is  not  limited  to  any  degree,  and  the 
provision,  " the  balance,  if  any,"  cannot 
be  construed  to  limit  her  power  of  dis- 
posal, which  is  absolute  and  unlimited-, 
as  an  incident  to  the  estate  granted,  end 
the  provision  for  ber  children  is  void  tor 
repugnancy  and  uncertainty,  and  cannot 
be  held  to  limit  the  estate  which  was 
granted  to  the  daughter.  As  we  have 
said,  we  think  the  decree  complained  of  Is 
plainly  right,  and  the  tome  must  be  af- 
firmed. 

(84  8.  C.  18) 

State  t.  Merriman.' 

(Siipnme  Court  cj  South  CairtMiux.    Jan.  20, 
1891.) 

IIURDBK — CaUXENOES  TO  ARBAT  —  EZIMPTIONS— 

W1TKE88B&— Cboss-Exauin^tiom-  Expbbt  Bvi. 

DSHCB. 

1.  On  the  call  of  a  case  for  murder  defend- 
ant challenged  the  array  of  both  petit  and  grand 
juries,  and  bis  challenges  were  overrule(^  and 
a  continuance  bad.  At  the  next  term  the  case 
was  called  before  a  different  circuit  judge,  and 
the  challenges  were  again  presented.  The  judge 
stated  that  "as  the  same  questions  bad  been  pre- 
sented for  the  consideration"  of  his  colleague, 
who  "had  ruled  upon  them,  he  would  not  disturb 
the  ruling. "  Held,  that  this  was  not  a  ruling 
that  the  judge  was  bound  by  the  previous  ruling, 
but  merely  that  be  would  not  disturb  it. 

2.  Under  Oen.  BU  S.  C.  I  22S4,  providing  for 
the  appointment  of  a  jury  commissioner,  and  de- 
claring that  be,  "with  the  county  auditor  and 
chairman  of  the  board  of  county  commissioners 
or  a  majority  of  the  same,  shall  constitute  a 
board  of  jury  conunissloners, "  etc.,  a  drawing  for 
jury  lists,  made  in  the  absence  of  the  auditor  by 
the  other  two  commissioners.  Is  valid. 

8.  The  fact  that  a  person  who  sometimes 
acted  as  the  auditor's  deputy  was  present,  an^ 
furnished  the  names  from  the  auditor's  boolcs, 
did  not  invalidate  the  drawing  when  he  did  not 
otherwise  participate  therein. 

4.  Under  Oen.  St.  B.  C.  S  2248,  providing  that 
jurors  shall  be  drawn  "in  the  presence  of  the 
clerk  of  the  court  and  the  sheriff  of  the  county, " 
and  since  the  law  requires  the  commissioners  to 
exclude  from  the  list  the  names  of  persons  who 
are  not  of  "good  moral  character"  and  "good 
judgment, "  the  commissioners  are  justified  in  ez- 
dudingthe  public  from  the  drawings. 

5.  The  attorneys  of  a  party  have  no  right  to 
be  present  at  the  drawing,  or  to  inspect  the  jury- 
list!  or  to  t>e  furnished  with  a  copy  thereof,  or  to 
be  informed  whether  any  names  have  been  re- 
jected by  the  commissioners. 

e.  Under  Gen.  Bt  B.  C.  S  22S7,  as  amended 
by  act  of  1886,  (19  St  S99,)  requiring  the  com- 
missioners, on  a  special  venire,  to  place  in  the 
tales-box  "the  names  of  150  persons  qualified  by 
law  to  serve  as  jurors, "  it  is  no  ground  of  chal- 
lenge to  the  array  that  two  of  the  slips  containing 
names  were,  by  inadvertence,  duplicates  of 
others,  so  that  there  were  only  148  names  in  the 
box. 

7.  It  is  no  ground  of  challenge  to  the  array 
on  special  venire  that  some  of  the  persons  whose 
names  are  put  in  the  box  are  exempt  from  jury 
service,  since  exemption  is  a  privilege  personal 
to  the  juror,  and  he  may  waive  it. 

8.  Under  the  statute,  the  question  whether 
a  juror  examined  on  his  voir  dire  is  indlffereat 

'  Petition  for  rehearing  pending. 
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or  otherwise,  when  it  involves  a  mere  question 
Of  fact,  Is  addreased  exclusively  to  the  trial 
court. 

9.  Under  the  atatnta,  which  provldea  that 
"on  motioD  of  either  party"  the  court  shall  exam- 
ine a  Juror  aa  to  whether  he  is  related  to  either 
party,  an  ontission  to  so  examine  him  cannot  be 
assigned  as  error  when  no  motion  therefor  is 
made. 

10.  It  is  within  the  discretion  of  the  trial  ludse 
to  reject  a  ]uror  because  his  father  and  the 
grandfather  of  the  accused  were  brothers. 

11.  It  is  competent,  on  cross-examination,  for 
the  purpose  of  attacking  the  witness'  credibility, 
to  aslc  him  whetlier  he  has  ever  been  convicted 
of  larceny. 

12.  On  a  trial  for  murder  it  is  competent  on 
cross-examination  of  a  witness  for  the  defense, 
for  the  purpose  of  showing  bias  of  mind,  to  ask 
whether  he  did  not  say  to  a  person  named  that 
the  deceased  could  be  better  spared  than  any 
other  man  in  the  community. 

18.  It  was  not  prejudicial  error  to  ask  a  wit- 
ness for  the  defense,  on  cross-examination, 
whether  he  had  not  told  a  person  named  that 
when  he  heard  the  report  of  the  gun  he  knew  the 
deceased  waa  dead,  when  the  question  was  an- 
swered in  the  negative. 

14.  A  person  who  has  taken  a  coarse  of  lectures 
at  a  medical  college,  and  been  m  practicing  physi- 
cian for  10  years,  is  competent  to  testify  as  an 
expert,  though  be  is  not  a  licensed  physician. 

15.  It  was  not  prejudicial-  error  to  permit  an 
unqualified  person  lo  testilV  ai  an  expert  physi- 
cian that  the  wounds  on  deceased's  oody  were 
suiHclent  to  cause  death,  when  the  fact  was  not 
disputed,  and  had  been  fully  proved  by  an  un- 
doubted expert. 

18.  A  physician  was  asked  whether  he  could 
tell  from  the  quantity  and  appearance  of  blood  in 
the  chest  whether  the  body  had  been  moved  after 
the  hemorrhage  took  place,  and  answered  that  if 
it  luul  been  he  thought  there  would  have  been 
some  hemorrhage  at  the  mouth  and  nose,  and 
gave  as  reasons  for  his  opinion  the  condition  in 
which  he  found  the  longs,  bronchial  tubes,  etc. 
Held,  that  this  was  legitimate  expert  evidence. 

17.  It  was  competent  for  the  physician  who 
made  the  post  mortem  examination,  after  stating 
the  facts  revealed  thereby,  to  state  his  opinion 
that  the  muzzle  of  the  gun  must  have  be«i  in  a 
higher  position  than  the  person  shot 

18.  A  witness  for  the  defense,  who  was  orig- 
inally Included  in  the  indictment  with  defendant, 
but  as  to  whom  it  has  been  nolled,  may  be  re- 
quired, on  i;:ross-examination,  to  state  what  he 
said  when  examined  before  the«oroner,  if  he  was 
not  under  arrest  at  that  time. 

19.  A  witness  who  testifled  for  the  defense 
that  the  deceased  was  of  a  violent  character,  and 
the  accused  of  a  peaceable  character,  may  tie 
asked,  on  cross-examination,  as  to  his  own  char- 
acter for  violence,  for  the  purpose  of  showing  his 
ability  to  Judge  concerning  that  of  others. 

20.  A  witness  for  the  defense,  who  testifies 
that  defendant  is  of  a  peaceable  character,  may 
be  asked,  on  cross-examination,  if  he  knows  of 
certain  particular  acts  of  violence  committed  by 
defendant,  for  the  purpose  of  showing  that  he 
gives  defendant  a  character  inconsistent  with 
that  inferable  from  facts  known  to  him. 

81.  flo  prejudice  could  result  to  defendant 
from  permitting  the  state,  on  cross-examination, 
to  ask  questions  designed  to  elicit  declarations 
made  to  the  witness  by  defendant  in  regard  to 
his  dlfSculties  with  a  third  person,  when  the  wit- 
ness states  that  no  such  declaratlonB  were  made. 

33.  An  accused  person,  who  l>ecomesa  witness 
in  his  own  behalf,  assumes  the  position  of  an  or- 
dinary witness;  and  where  he  has  put  his  char- 
acter for  peaceableness  in  issue,  he  may  be  cross- 
examined  as  to  particular  acts  of  violence  which 
he  is  alleged  to  nave  committed. 

38.  He  may  also  be  asked  whether  he  ever 
told  persons  named  of  an  act  of  violence  which 
he  at  one  time  purposed,  but  was  prevented  from 
consummating,  with  a  view  to  contradicting  him 
by  the  evidence  of  the  persons  named. 


Appeal  from  general  BesBlons  circuit 
court  of  Chesterfield  county;  Walljicb, 
Jndge. 

Trial  of  WiUlam  D.  Merrlman  for  th* 
mnrder  ot  Archibald  G.  Douglas,  in  Ches- 
terfield county,  on  May «,  1889.  The  iiHlict> 
nient  was  found  against  defendant  to- 
gether with  A.  B.  Merrlman,  Burrel  M.  Mer- 
rlman, and  James  PigK-  Atter  a  continu- 
ance a  noJle  prosequi  was  entered  as  to 
all  except  defendant.  The  court  gave  the 
following  charge: 

"It  is  admitted  by  the  defense  that  the 
deceased  was  Icilled  by  the  defendant. 
Your  duty,  therdore,  will  be  to  and  what 
was  the  nature  of  his  act.  To  enable  yon 
to  do  that  the  law  requires  that  I  shall 
state  to  you  the  legal  principles  that  grow 
out  of  any  possible  view  of  the  testimony. 
You  are  to  determine  the  truth  of  the 
facta ;  to  decide  for  yourselves  what  were 
the  facts  that  transpired  on  the  day  that 
Douglass  was  killed ;  to  apply  those  tacts 
to  the  legal  rules  I  shall  give  you,  and  de> 
cide  whether  the  act  was  murder,  man- 
slaughter, or  excusable  homicid&  You 
will  see,  gentlemen,  that  your  duty  la  to 
decide  what  is  the  truth  of  the  facts.  I 
tell  you  what  the  law  is.  The  law  requires 
that  you  shall  take  that  from  me  abso- 
lutely. You  don't  pass  on  the  law.  I 
state  the  law  that  yon  may  know  what  it 
Ih,  In  order  that,  having  determined  the 
(acts,  yon  may  apply  the  facts  to  the  law 
I  state  to  you.  and  decide  what  those  facts 
make  out.  Your  finding  Is  not  a  Judg- 
ment. The  Judgment  follows  upon  yonr 
finding,  whatever  that  may  be.  Now,  the 
defense  have  submitted  several  requests  to 
charge,  which  I  shall  consider  first.  They 
request  that  I  shall  charge  yon :  '(1)  That 
If  you  believe  from  the  evidence  that  the 
defendant  bod  reason  to  apprehend,  or 
did  really  apprehend,  from  the  previ- 
ous declarations  of  the  deceased,  his 
attitude  at  the  time,  or  his  k>elng  armed 
with  a  deadly  weapon,  that  nls  life 
was  endangered,  or  great  bodily  harm 
was  threatened,  and  he  fired  under  the 
circumstances,  his  act  is  excunable.'  I 
cannot  charge  yon  that,  because,  in  order 
to  make  out  a  case  of  self-defense,  more 
Is  required  than  Is  stated  in  that  request. 
What  Is  required  I  will  state  to  you  in  a 
Hubnequent  part  ot  the  charge.  '(2>  That 
it  from  all  the  evidence  the  Jury  have  rea- 
sonable doubts  aa  to  any  material  mat- 
ter, the  detendant  is  entitled  to  have  it 
solved'  In  his  lavor.'  I  charge  you  that 
that  Is  the  law.  '(8)  II  detendant  be- 
lieved deceased  was  armed  with  a  deadly 
weapon,  and  approached  him  In  a  man- 
ner Indicating  his  Intention  to  execute  a 
threat  ot  bodily  injury  or  death  against 
him,  he  wus  excusable  in  firing.'  I  do  not 
charge  you  that,  because  that  is  another 
form  on  the  part  ot  the  defense  ot  stating 
what  they  conceive  to  be  the  law  of  sell- 
defense.  In  order  to  make  out  a  case  of 
self-defenHe  more  is  required  than  that,  and 
I  will  stateit  to  you  turtheron.  '(4)  That 
nncommunicated  threats  are  admitted  to 
show  the  aaltnua  or  motive  ot  the  de- 
ceased at  the  time  ot  the  homicide.  If  made 
a  reaaonabletlmebetorethetact.'  Icharge 
you  that.  '(5)  That  communicated 
threats,  besides  being  evidence  ot  the  an/ 
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mna  o(  the  deceased,  are  admitted  toBbow 
tbe  jcronod  of  lear  and  apprehension-  ot 
tbealtack  by  the  deceased  according  to  the 
threats,  and  Jastlfy  the  defendant  in  pre- 
paring to  resist  the  attack  according  to 
tbe  character  of  the  threats.'  1  so  charge 
yon, — that  is,  that  communicated  threats 
will  justify  the  defendant  in  preparing  to 
restat  an  attaclc,  because  preparing  to  r»- 
Bist  an  attack  is  not  criminal.  '(6)  If  con- 
viction is  sought  upon  evidence  In  whole 
or  in  part  circumstantial,  the  circom- 
Btances  must  be  consistent  with  each 
other,  and  consistent  with  tbe  bypotbesis 
of  guilt,  and  inconsistent  with  tbe  inno- 
cence of  the  defendant,  and  incapable  of  ex- 
planatlon  upon  any  other  hypothesis,  be- 
fore tbe  defendant  can  be  convicted  on 
such  evidence.'  I  charge  you  that,  and  I 
will  try  to  state  a  little  more  fully  ben»- 
after.  '(7)  That  such  evidence  should  be 
received  with  the  utmost  caution,  and  tbe 
prisoner  must  have  tbe  benefit  of  every 
reasonable  doubt  in  every  stage  of  tbe  in- 
vestigation in  this  case.'  I  charge  yon 
that. 

"And,  now.  gentlemen,  before  I  ex- 
plain to  yon  tbe  different  degrees  of  homi- 
cide In  this  state,  I  will  say  a  word  to  you 
In  regard  to  evidence.  A  very  general  divis- 
ion of  evidence  is  into  positive  evidence, 
and  what  Is  sometimes  called 'circumstan- 
tial evidence.'  We  bavebad  an  Illustration 
ot  both  kinds  In  this  trial.  Positive  evi- 
dence Is  given  by  a  person  who  goes  on 
tbe  stand  and  states  a  fact  in  regard  to 
tbe  fact  in  issue  as  of  bis  own  knowledge. 
Now,  wbut  Is  the  Issue  In  this  trial?  It  is 
whether  the  defendant  is  guilty  of  a  crime 
or  not.  If  a  man  saw  the  circnmHtances 
right  tben,  which  would  go  to  convict  him 
ot  the  crime,  or  acquit  him  of  the  crime, 
right  there  attending  the  act,  that  is  posi- 
tive evidence.  He  saw  it  during  the  occur- 
rence of  the  event.  It,  on  the  other  hand, 
be  did  not  see  the  transaction,  and  could 
not  testify  as  to  the  fact  in  issue,  but  tes- 
tified to  ttaecIrcumstanceB  In  his  knowledge 
that  related  to  the  question  In  Issue,  that 
l8  circumstantial  evidence;  because, 
though  be  does  not  speak  himself,  he  pro- 
duces circumstances  which  be  asks  to 
speak.  Tou  are  to  interpret  tbe  circum- 
stances, and  ascertain  and  determine  their 
significance,  and  decide  whether  they  af- 
fect the  issue  or  not.  Now,  whenever  clr- 
cnmstances  are  submitted  to  you,  you  are 
to  decide  upon  their  slgrnlfirance.  In  other 
words,  yon  are  to  determine  what  those 
circumstances  say,— what  testimony  they 
give.  And  when  those  clrcumstaoces  are 
submitted  to  you,  that  is  called 'circum- 
stantial evidence,'— the  evidence  of  circum- 
stances. 'Circumstantial  evidence'  and 
'theerldenceot circumstances 'are convert- 
ible terms.  Now,  you  will  see  that  both 
kinds  are  competent  and  legal.  If  one  sort 
satisfies  the  mind  of  a  jury.  It  Isjustassuffl- 
dent  and  competent  to  support  a  verdict 
as  any  other  kind.  I  cannot  tell  you  that 
one  sort  is  stronger  than  the  other.  That 
sort  is  strongest  with  the  jury  that  pro- 
duces conviction  on  tbe  mind  of  thejurors, 
and  that  is  the  only  test.  Now,  I  cannot 
charge  you  that  the  unquestioned  testi- 
mony of  witnesses  who  deliver  personal 
testimony  la  any  better  tban  the  testi- 


mony of  circumstances;  becanBe,as  I  have 
explained  to  you,  circumstantial  testi- 
mony is  when  a  circumstance  is  made  a 
witness.  Now,  It  is  said,  and  I  have  been 
requested  to  charge  yon,  that  when  cir- 
cumstantial testimony  is  delivered  to  a 
Jury  for  tbe  purpos>>  of  satisfying  tbe  mind 
of  a  jury  as  to  the  guilt  of  the  defendant, 
all  the  circumstances  must  be  consistent 
with  the  guilt  of  the  accused,  and  incon- 
sistsnt  with  his  innocence.  That  is  true. 
It  is  a  rule  by  which  yon  are  to  measure 
the  force  of  the  testimony.  Now,  the  rule 
Is  not  that  each  witness  that  testifies  to 
facts  must  be  consistent  with  every  other 
witness,  but ,  each  circumstance  that  is  es- 
tablished according  to  your  satisfaction 
must  be  consistent  with  every  other  cir- 
cumstance that  is  established  to  your  sat- 
isfaction. It  is  the  proof  that  must  be 
consistent,  not  the  witnesses,  necessarily. 
Now,  it  was  stated  to  you  in  the  argu- 
ment tbat  circumstantial  testimony  was 
unreliable,  because  the  law-books  are  full 
of  instances  in  which  defendants  have  been 
convicted  of  crimes  charged  against  them 
opon  circumstantial  testimony,  and  it  was 
subsequently  discovbred  that  tbe  convic- 
tion was  erroneous.  I  .think  counsel  will 
agree  with  me  that  there  are  a  number  of 
cases  of  that  kind;  but,  generally,  tbe 
question  was  not  as  to  tbe  nature  of  the 
act  of  tbe  defendant,  but  as  to  whether 
tbe  right  man  hud  been  laid  hold  o!  by  tbe 
officers  of  the  law.  It  was  where  tbe  ques- 
tion of  identity  was  made,— whether  the 
right  man  was  accused  and  being  tried, 
and  not,  as  I  have  already  said,  where  the 
question  related  to  the  nature  ot  the  act, 
that  act  having  been  admitted  by  the  de- 
fendant. So,  gentlemen,  I  do  not  know 
that  I  need  say  anything  more  to  yon 
about  tbe  nature  of  the  evidence  that  has 
been  submitted  to  you.  By  way  of  illus- 
tration I  will  say:  Yon  wll]  remember 
there  were  witnesses  put  up  by  the  de- 
fense who  testified  to  what  occurred  on 
the  day  of  tbe  killing.  They  testified  as 
to  what  they  saw.  That  Is  positive  testi- 
mony. There  were  other  witnesses  that 
testified  to  circumstances,  as  to.facts  that 
they  observed  after  the  malu  transaction 
was  past,  as  to  the  position  of  the  tree, 
the  material  that  was  alleged  to  be 
wadding,  tbe  bushes,  and  the  trampling, 
the  trail,  and  all  that  sort  of  things, 
—circumstances  that  were  testified  to  by 
witnesses;  and.  If  you  believe  they  tell  tbe 
trutb,  then  those  circumstances  are  con- 
verted Into  witnesses,  and  you  will  de- 
termine what  their  significance  amounts 
to. 

"Now.gentlemeniis  thedefendant  guilty 
of  murder?  You  have  got  to  answer  tbat 
question.  To  enable  you  to  do  Ityoumust 
know  what  murder  Is,  and,  after  you 
know  what  mnrder  is,  then  yon  ascertain 
tbe  truth  of  the  facts  from  the  testimony 
that  has  been  submitted  to  yon,  and  see 
It  a  case  ot  mnrder  has  been  made  out. 
Mnrder,  in  Its  briefest  description,  la  tbe 
killing  of  a  human  being  with  malice 
aforethought,  express  or  implied.  In  oth- 
er words,  tbe  killing  of  a  human  being 
with  malice.  What  Is  malice?  The  gen- 
eral  definition  of  '  malice'  is  'evil  intent.' 
If  one  man  Intends  to  kill  another  man 
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without  legal  provocation  or  reasonable 
excase,  and  does  kill  him,  why,  he  Is  guilty 
ot  murder.  Now,  If  one  roau  lies  In  wait 
(or  another  to  come  by  bis  way,  tp  come 
In  reach  ot  bis  weaipon,  Inteuding  to  kill 
him,  and  he  does  meet  and  does  kill  him, 
that,  of  course,  is  murder,  because  malice 
Is  evidenced  by  the  lying  In  wait.  That  Is 
express  malice,— lying  in  wait.  It  Is  alleged 
here  that  this  Is  what  this  defendant  did. 
You  are  to  say  whether  he  did  or  nut. 
Sou  know  the  law  absolntely  prevents  me 
from  exprcHsing  any  opinion  on  the  testi- 
mony at  all.  The  jury  must  decide  that 
question  absolutely  unhampered  or  unin- 
fluenced by  any  suggestion  of  the  Judge. 

"Old  this  man  do  that?  If  you  are  sat- 
isfied of  that  beyond  a  reasonable  doubt, 
then  there  can  be  only  one  verdict.  If  you 
are  nut  satistied  of  it  beyond  a  reasonable 
doubt,  then  yuu  Inquire  farther,  and  say, 
if  it  was  not  murder,— if  you  conclude  this 
was  not  murder, — then  what  was  it?  The 
defendant  says  that  he  did  It  in  self-de- 
fense. Now,  you  need  only  Inquire  wheth- 
er he  did  it'in  self-defense,  if  yuu  determine 
that  the  case  Is  nut  murder.  If  you  should 
decide  that  it  was  a  case  of  murder,  from 
the  law  and  the  testimony,  then  yon  stop 
right  there,  and  render  your  verdict;  and 
in  that  case  your  verdict  will  be  simply 
■•guilty.'  'Guilty'  would  relate  to  the 
charge  In  tlie  Indictment,  and  the  charge 
Is  murder.  You  remember  the  testimony, 
withuut  referring  to  it  myself  at  all.  I 
don't  think  there  Is  any  occasion  that  I 
should  do  so.  You  are  In  full  possession 
of  all  of  It.  1  make  the  remark  right  here 
that  this  has  been  the  most  painstaking 
criminal  trial  I  ever  witnessed.  Extra- 
ordinary pains  have  been  taken  on  both 
sides  that  the  Jury  should  be  put  In  pos- 
sessiuu  of  all  attainable  facts  on  both 
sides.  But  you  know  the  testimony  that 
has  been  «ubaiitted  in  support  of  the 
theory  that  the  defendant  killed  the  de- 
ceaHcd  In  self-defense.  What  does  the  de- 
fendant have  tu  shuw  in  order  to  entitle 
him  to  a  verdict  of  not  guilty?  Our  own 
court  have  made  as  clear  an  exposition  as 
to  what 'constitutes  self-defense  as  has 
been  written  In  the  law-books  for  one  hun- 
dred and  fifty  years,  and  it  Is  really  the 
summing  up  of  the  best  authority  on  that 
subject  that  I  know  of  in  existence.  They 
say.  to  conntitute  a  case  of  seit-defense.  In 
the  first  place,  the  defendant  must  be 
without  fault  on  his  own  part.— that  is, 
be  must  have  no  malice;  he  must  be  with- 
out fault  on  bis  own  part.  Then  he  must 
find  himself  in  a  condition  of  circum- 
stances, and  without  fault  on  his  own 
part,  that  induces  him  tu  believe  that  he 
Is  In  danger  of  being  killed,  or  sustaining 
great  bodily  harm.  Nuw,  be  must  believe 
that,  and  he  must  satisfy  you  that  he  be- 
lieves that,  and  then  he  must  go  a  step 
further.  The  Jury  must  be  saUsfled  from 
the  testimony  that  a  man  of  ordinary 
firmness  would  have  believed  that,  sit- 
uated as  the  defendant  was.  Now,  you 
must  Judge  bim  from  his  stand-point. 
You  must  look  at  the  condition  of  the  cir- 
cumstances from  the  position  from  which 
he  looked.  You  must  see  from  his  point 
of  view.  Now,  In  this  case,  were  the  cir- 
cumstances such   that,  without  fault  on 


the  part  of  the  defendant,  be  found  bimself 
Involved  in  a  condition  of  circumstance 

in  which  he  believed  that  he  was  in  dan- 
ger of  being  killed,  or  sustaining  great 
bodily  barm,  and  do  yon  believe  from  his 
stand-point  that  he  was  Justified  In  tbat 
belief?  Now,  if  all  those  tblngs  concur,  be 
Is  entitled  to  an  acqtilttal.  Iftbey  du  nut 
concur,  be  Is  nut  entitled  to  an  acquittal. 
You  are  to  say.  Now,  Mr.  Foreman  and 
gentlemen,  in  order  to  explain  this  matter 
a  little  more  fully  to  you,  suppose  this  de- 
fendant bad  gone  Into  the  woods  that 
day  for  the  purpose  of  killing  ttae  deceased, 
and  he  showed  himself  to  the  deceased, ex- 
pecting.that  the  passions  of  the  deceased 
would  be  infiamed  by  seeing  him  there, 
and  a  combat  would  ensue,  and  he  would 
kill  him.  I  suppose  that  by  way  of  illus- 
tration :  of  course  I  don't  say  that  is  tbe 
truth  of  the  facta.  I  don't  say  anything 
about  the  truth  of  the  facts.  Suppusetbat 
was  the  truth  of  the  facts.  That  would 
be  murder,  no  matter  how  much  endan- 
gered the  life  ol  the  defendant  might  be 
under  those  circumstances ;  if  be  killed.  It 
would  be  murder.  Why?  Because  he  had 
malice  In  bis  heart.  He  went  there  Intend- 
ing to  kill  talm.  expecting  a  condition  of 
circumstances  to  be  brought  about  that 
would  enable  him  to  do  it,  that,  upon  the 
face,  would  give  it  the  appearance  of  self- 
defense.  There  is  no  self-defense  where 
there  Is  malice.  But  if  he  went  there  on  a 
peaceable  errand,  not  expecting  or  antici- 
pating any  trouble,  and  unexpectedly  an 
an  attack  was  made  on  him,  then  all  his 
rights  of  self-defense  existed.  Another  Il- 
lustration: Suppose  he  went  there  to 
offer  an  arbitration,  on  a  paaceful  errand, 
and  to  bis  surprise  the  defendant  umier- 
took  to  assault  him,  could  he  get  away 
without  killing  him  ?  If  he  could,  no  mat- 
ter what  the  defendant  did.  It  is  not  self- 
defense,  because  self-defense  only  exists 
where  the  defendant  is  without  fault,  and 
it  Is  necessary  for  him  to  kill  bis  assailant, 
or  disable  him.  In  rfrder  to  save  his  own 
life;  and  therefore,  if  be  cuuld  getaway 
without  killing.  If  it  was  not  necessary  to 
save  his  own  life  tbat  be  should  kill  him. 
It  was  not  self-defense,  nor  would  It  he 
murder,  but  it  would  be  manslaughter. 
'Manslaughter,'  in  the  books, Is  defined  to 
be  the  '  felonious  killing  of  a  human  being 
without  malice,  in  sudden  heat  and  iias- 
sion,  and  upon  legal  provocation.'  Now 
It  Is  not  every  time  that  a  man  kills  an- 
other in  sudden  heat  and  passion  that  it 
Is  manslaughter,  but  only  when  it  is  done 
on  legal  provocation,— only  when  there  Is 
sudden  heat  and  passion  produced  by 
such  causes  as  the  law  allows  to  be  ade- 
quate to  produce  a  degree  of  tumult  In 
which  the  malicious  Intent  cannot  be  con- 
sciously formed.  And  so.  If  a  man  is  at- 
tacked by  another,  unexpectedly,  an  as- 
sault committed  upon  him,  or  an  assault 
and  battery, and  In  a  sudden  flame  of  pao- 
slon  he  kills  him,  that  is  not  mallciuus; 
that  is  sudden  heat  and  passion.  Now, 
to  illustrate:  I'  one  of  you  were  walking 
along  the  streets,  and  yon  met  a  stranger, 
and  he  pushes  you  off  the  sidewalk,  and 
you  pull  out  your  knife  and  stick  It  In  bim 
and  kill  him,  you  will  see  that  is  not  self- 
defense,  because  there  is  nothing  to  indl- 
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cate  that  you  were  in  danger  of  life  or 
great  budily  barm.  It  is  not  murder,  be- 
cause you  did  it  under  sudden  hent  and 
panaion,  and  under  legal  provocation,— 
an  assault  and  battery  has  been  com- 
mitted on  you ;  or  U  he  oflers  to  strike 
yuu,  or  push  you  over,  it  is  an  assault. 
Now,  in  the  case  supposed,  if  the  defend- 
ant went  Into  the  wood  on  a  peaceful  er- 
rand, and  the  deceased,  in  a  sudden  flame 
of  anger,  when  he  saw  him,  commits  an 
assault  on  him,  and  he  fires,  there  is  no 
malice;  if  he  could  get  away,  there  is  bo 
malice;  it  is  done  in  sudden  beat  and  pas- 
sion, and  it  is  manslaughter. 

"So  now,  Mr.  Foreman  and  gfentlemen, 
I  think  you  understand  the  degrees  of 
homicide,  and,  as  soon  as  you  find  what 
the  facts  of  the  case  are  (because  that  is 
the  question  the  law  refers  to  you,)  then 
you  will  be  able  to  say  by  your  verdict 
whether  the  act  of  the  defendant  was 
murder,  manslaughter,  or  excusable  hom- 
icide,— self-defense.  The  jury  never  passes 
on  any  question  but  the  question  of  fact, 
except  in  the  case  of  libel.  The  judge  must 
decide  the. law;  that  is  hts  business,  be- 
cause, if  he  is  In  error,  there  Is  a  supreme 
court  in  Columbia  to  put  bim  right.  If 
the  jury  makes  u  mistake  on  a  question  of 
fact,  then  thepresidingjudge  can  put  them 
right,  but  the  supreme  court  in  Columbia 
cannot.  Ton  are  to  decide  the  question  of 
fact.  You  are  not  to  de<:ide  any  question 
of  law.  You  take  the  law  from  me.  I 
will  tell  you  what  it  is,  and  you  decide  the 
truth  of  the  .facts.  Murder  is  the  killing 
of  a  human  being  In  malice.  If  the  facts 
in  thlH  case  make  out  a  killing  in  malice.  It 
1b  murder.  If  not  murder,  do  the  truth  of 
the  facts  make  out  manslaughter,  the  kill- 
ing in  sudden  heat  and  passion  on  legal 
provocation?  Or  do  they  make  out  a 
case  of  self-defense,  as  I  have  explained  it 
to  you?  Always  the  benefit  of  every  rea- 
sonable doubt  the  defendant  is  entitled  to, 
and  that  is  the  reason  that  whenever  a 
defendant  comes  into  court  he  comes  un- 
der the  legal  presumption  of  his  innocence. 
And  that  is  a  reasonable  rule.  Look  at 
this  crowd  assembled  here.  How  few  are 
guilty  of  any  crime.  This  is  a  heavy  crim- 
inal court,  but  how  few  men  are  charged 
with  it  in  comparison  with  the  great  num- 
ber that  constitute  Chesterfield  county. 
The  overwhelming  weight  of  presumption 
16  against  the  commission  of  crime;  there- 
fore every  man  is  presumed  to  be  Innocent. 
So  few  commit  crime,  relatively,  that 
when  a  man  is  charged  the  burden  is  on 
the  prosecution  to  prove  him  guilty  be- 
yond a  reasonable  doubt.  When  that  is 
done,  of  course  all  presumptions  of  inna- 
cence  fade  out  of  the  case;  but,  until  that 
is  done,  he  is  entitled  to  stand  on  his 
lights,  and  say, 'Prove  me  guilty.'  But 
in  a  case  of  homicide,  when  the  killing  is 
proved,  and  no  more,  it  is  murder;  be- 
cause the  law  implies  malice,  and  attaches 
it  to  every  killing,  when  the  killing  is 
proved,  and  no  more.  If  the  defendant 
had  come  into  court  and  admitted  that  he 
killed  the  deceased,  and  no  more  put  in  the 
case,  you  would  have  been  obliged  to  say 
'Guilty;'  but  when  the  facts  and  circum- 
stances of  the  case  are  all  put  in  before 
vou,  then  all  implications  of  malice  fade 


out  of  the  case,  and  the  Jury  must  decide 
o.n  the  facts  presented  to  you  whether  the 
killing  was  malicious  or  not,  for  malice  Is, 
like  any  other  fact,  to  be  proven  either  ex- 
pressly  or  by  lnferen«"e  from  the  testimony. 
If  you  find  the  defendant  guilty.  Just  say 
'Guilty '  on  the  back  of  the  Indictment ;  if 
you  find  him  not  guilty  of  murder,  but 
guilty  of  manslaughter,  say  'Guilty  ot 
manslanghter;'  if  you  find  him  notgnUty 
of  murder,  nor  of  manslaughter,  say  'Not 
guilty.' 

"Mr.  Foreman,  as  there  are  three  other 
names  on  the  back  of  the  indictment,  who 
are  not  being  tried  now,  you  will  specify 
In  your  verdict  that  it  has  relntion  to  W. 
D.  Merriman  only.  Say,  '  We  find  W.  D. 
Merrlman,' guilty,  or  '  We  find  W.  D.  Merri- 
man guilty  of  manslaughter,'  or '  We  find 
W.  D.  Merriman  not  guilty,'  as  you  may 
conclude. " 

The  Jury  returned  a  verdict,  and  defend- 
ant was  sentenced  to  be  hanged. 

Hough  &  Kennedy  and  Prince  A  Steven- 
SOD,  for  appellant.  J.  Al.  Jobnaoa,  for  r^ 
spondent. 

McIvBR,  J.  The  appellant  was  indicted 
for  and  convicted  of  the  murder  of  one  A. 
G.  Douglas,  and,  judgment  having  been 
rendered  in  accordance  with  the  verdict, 
he  now  appeals  to  this  court  upon  various 
grounds  set  out  in  the  record.  These 
grounds  are  so  numerous, — sixty-one  in 
number, — and  many  of  them  being  mere 
repetitions,  in  different  phraseology,  of  the 
same  positions,  it  Is  not  necessary  to  con- 
sider them  aertntim.  We  propose,  there- 
fore, to  confine  ourselves  to  the  several  po- 
sitions as  stated  in  the  argument  of  coun- 
sel for  appellant,  relied  on  to  susttiin  this 
appeal,  as  they  In  fact  really  embrace  all 
the  points  presented  by  the  grounds  of  ap- 
peal. 

The  first  point  raises  the  question  as  to 
whether  there  was  error  in  overruling 
the  challenges  to  the  array  ot  both  the 
grand  and  petit  Juries.  It  seems  that  the 
cape  was  first  called  for  trial  before  his 
honor,  Judge  Norton,  when  the  counsel 
for  the  defease  challenged  the  array  of  the 
grand  and  petit  juries,  upon  grounds 
which  will  hereinafter  be  stated,  and  these 
challenges  were  overruled,  whereupon  the 
case  was  continued.  When  the  case  was 
called  for  trial  at  the  next  term,  before  his 
honor  Judge  Wallace:,  the  defendant  re- 
newed his  challenge  to  the  array  of  the 
grand  jury,  on  the  same  grounds  present- 
ed to  Judge  Norton,  and  also  challenged 
the  array  of  the  petit  jury  upon  grounds 
which  will  hereinafter  be  stated,  whiclt 
were  practically  the  same  as  those  pre- 
sented to  Judge  Norton.  The  ruling  of 
Judge  Wallace  is  stated  in  the  "case"  in 
these  words :  "  That,  as  the  samequestions 
had  been  presented  for  the  consideration 
of  Judge  Norton  at  the  preceding  term, 
and  that  as  Judge  Norton  had  ruled  up- 
on them,  he  would  not  disturb  that  rul- 
ing. "  Before  proceeding  to  consider  the 
validity  of  the  challenges  to  the  array  of 
the  grand  and  petit  juries  we  will  dispose 
of  a  point  raised  by  one  or  more  of  the 
exceptions.  Imputing  error  to  Judge 
Wallace  in  holding  that  he  was  bound 
by  the  previous  ruling  of  Judge  Norton. 
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We  do  not  anderatand  tbat  Judge  Wai^ 
L.ACS  held  that  be  was  bound  hy  the  pre- 
Tloua  ruling  ot  Judge  Nukton;  and  tor 
this  reason  we  have  set  out  la  htec  rerfta 
the  ruling  ot  Jauge  Wallacii:,  as  it  ap- 
pears in  tbe  "case."  He  did  nut  say  that 
he  could  not  disturb  tbe  ruling  ot  Judge 
Norton,  but  that  he  would  not  do  so; 
and  theretore  It  is  not  correct  to  say  tbat 
Judge  Wai.lacb  ruled  that  he  bad  no 
power  to  review  or  reverse  the  previous 
ruling  ot  Judge  Norton,  but  all  that  his 
language  warrants  is  that  he  did  not  teel 
dlHposed  to  do  so.  Wbat  was  bis  rea- 
son is  not  stated ;  whether  it  was  because 
bethought  Judge  Norton's  ruling  right, 
or  whether  because  he  felt  bound  by  it, 
we  have  no  right  to  conjecture.  But,  att- 
er  all.  the  real  question  is  astothecorrect- 
ness  ot  tbe  ruling,  and  it  Is  wholly  imma- 
terial to  inquire  into  his  reasons  tor  mak- 
ing it.  The  grounds  upon  which  the  chal- 
leng:e  to  the  array  ot  tlie  grand  Jury  rests 
are,  substantially,  as  tollows:  (1)  Be- 
cause all  the  members  of  the  board  ot  Jury 
romnilBHloners  were  not  present  at  the  time 
tbe  Jury-list  was  prepared,  and  at  the  time 
tlie  grand  Jury,  which  found  this  bill,  was 
drawn,  but  only  the  Jury  coniraiMsloners 
and  the  chairman  of  the  board  ot  county 
conimisHloners,  together  with  one  D.  .M. 
Barrenttne,  who  it  seems  was  in  the  habit 
.  ot  acting  as  tlie  clerk  or  deputy  of  the 
county  auditor,  were  present,  tbe  county 
auditor  hiniHelf  not  being  present.  (2)  Be- 
cause the  grand  Jury  was  not  drawn  open- 
ly and  publicly,  but  was  drawn  in  the 
clerk's  office,  with  locked  and  closed 
doors,  whereby  the  public  was  deprived 
ot  the  right  to  he  present  and  witness  the 
drawing.  (3)  Because,  when  the  defend- 
ant, by  his  attorneys,  applied  to  the  Jury 
commissioners  for  an  Inspcctinn  of  the  jury- 
list  and  a  copy  ot  the  same,  the  applica- 
tion was  refused.  Ths  grounds  ot  the 
challenge  to  the  array  of  the  petit  jury 
were  the  same  as  the  Umt  two  above 
stated,  and,  in  addition  thereto,  the  fol- 
lowing: (8)  BecnuHetheattorneys  for  de- 
lendunt  were  denied  the  privilege  ot  being 
present  and  witnessing  the  drawing  of 
the  Jury.  (4)  Because,  after  the  j\iry  was 
drawn,  the  Jury  commissioners  declined  to 
answer  the  inquiry  ot  the  attorneys  tor 
defendant  as  to  whether  any  of  the  names 
drawn  were  rejected.  Tbe  return  ot  the 
Jury  commissioners  substantially  admit- 
ted ail  the  tacts  upon  which  the  cballt* nges 
were  based,  but  stated  that,'  although 
Barrentlne  was  present,  he  did  not  par- 
ticipate, either  in  preparing  the  list  or  in 
'the  drawing,  farther  then  to  furnish  the 
names  ot  persons  liable  to  Jury  duty  from 
the  auditor's  books.  They  also  admitted 
that  one  person  whose  name  was  drawn 
was  rejected,  because  his  habits  were  such 
as  to  unfit  him  for  Jury  duty;  and  they 
JuBtifled  their  course  in  locking  the  doors 
of  the  clerk's  oftiee  while  drawing  the  Jury 
by  the  advice  of  the  former  aoiicitor  to 
that  effect. 

The  first  question  to  be  considered  is 
whether  the  fact  that  one  of  the  three 
members  of  the  board  of  jury  commiHslon- 
ers  was  not  present  affords  any  sufficient 
ground  for  suatHliilng  the  challenge  to  the 
array.    This  question  is  disposed  of  by  tbe 


express  terms  ot  the  statute.  Section  22S4, 
Gen.  St.,  after  providing  for  the  appoint- 
ment of  a  Jarycomml>»ioner,declareM  that 
he,  "with  the  county  auditor  and  chair- 
man ot  the  board  ot  county  commlasion- 
ers,  or  a  majority  ot  the  same,  shall  con- 
stitute a  board  ot  Jury  commiaalonerB," 
etc.  It  is  very  plain,  therefore,  that  any 
two  of  those  officers  may  perform  any  of 
the  duties  of  the  board.  The  fact  that 
Barrentlne  was  present  cannot  affect  the 
question,  as  he  did  not  participate  in  the 
preparation  ot  the  list  or  drawing, further 
than  to  furnish  the  names  from  the  audi- 
tor's books,  which  seem  to  have  been  In 
his  possession  and  under  bis  control.  The 
tact  that  the  Jury  was  not  drawn  "openly 
and  publicly  is  not  sufficient  to  sustain 
the  challenge, tor  we  are  not  aware  of  any 
statute  which  requires  this  to  be  done. 
Formerly  the  law  dl<l  require  juries  to  be 
drawn  In  open  court,  nnder  tbe  supervis- 
ion of  the  presiding  Judge,  which  necessari- 
ly involved  the  Ideaof  publicity :  but  that 
is  not  now  the  law.  On  the  contrary,  sec- 
tion 2248,  Oen.  St.,  simply  provides  that 
jurors  shall  be  drawn  "in  the  presence  of 
the  clerk  ot  the  court  and  the  sberiO  of  the 
county,  "and  when  those  are  present,  aa 
tliey  appear  to  have  been  In  this  case,  we 
see  no  warrant  tor  saying  that  the  exrin- 
sion  of  the  general  public  will  vitiate  tbe 
panel.  Indeed,  since  the  present  law  re- 
quires that  the  board  of  Jury  commission- 
ers shall  exclude  from  the  list  persons  who 
are  not,  in  their  judgment,  qualified  to 
perform  the  high  and  responsible  duty  of 
Jurors,  or  who  are  not  of  "good  moral 
character"  and  "sound  judgment,"  which 
was  not  the  case  formerly,  there  may  have 
been  a  good  reason  for  omitting  from  the 
prcHcnt  statute  everything  which  involved 
the  idea  that  this  important  duty  should 
be  performed  publicly,  especially  as  tbe 
statute  requires  that  the  drawing  should 
be  In  the  presence  ot  the  clerk  and  sheriff, 
two  trusted  officials,  who  might  be  re- 
garded as  sufficiently  reprenenting  the  gen- 
eral public,  for  they  are  not  members  of 
the  board,  but  are  simply  required  to  be 
present.  It  the  public  generally  were  en- 
titled to  be  present  it  might  greatly  em- 
barrass the  board  of  Jury  commlsaionera 
in  canvassing  the  fitness  ot  any  person 
whose  name  might  be  drawn;  and  that 
seems  to  have  been  one  of  the  reasons  as- 
signed for  excluding  the  public  upon  this 
occasion.  At  all  events,  not  having  been 
cited  to  any  law  which  requires  publlcl'^, 
we  cannot  undertake  to  say  that  there 
was  any  error  In  this  respect.  So,  too,  aa 
to  the  third  ground,  we  are  not  aware  of 
any  law  which  requires  the  jury  commia- 
sloners  either  to  furnish  a  copyot  the  Jnry- 
list  or  submit  it  for  tbe  Inspection  of  any 
person  who  chooses  to  ask  for  it.  This 
dlppoEes  of  all  th:;  grounds  upon  which  the 
challenges  to  the  array  of  the  grand  jury 
rests,  as  well  as  the  first  two  upon  which 
the  challenge  to  the  array  ot  the  petit  Jury 
is  based.  The  third  ground  is  disposed 
ot  by  what  we  have  said  above  in  regard 
to  the  allpged  necessity  tor  publicity. 
There  is  no  law,  so  far  as  we  are  informed, 
which  gives  either  party  to  a  cause,  or  his 
attorney,  the  right  to  be  present  and  wit- 
ness the  drawing  ot  the  jury,  and  hence 
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there  wae  no  error  in  denying  such  alleged 
right.  So,  too,  as  to  the  fourth  ground 
upon  'whir.b  the  challenge  to  the  array  of 
the  petit  Jury  was  rested.  There  Is  nolaw 
which  requires  the  Jury  commisBloners  to 
give  information  as  to  whom  they  hare  re- 
acted as  Jurors,  and  it  'might  bn  preju- 
dicial to  the  interests  of  Justice  to  require 
them  to  do  so.  At  all  events,  those  offi- 
cers bare  been  invested  with  the  power  to 
determine  Anally,  without  appeal,  whether 
a  given  person  is  a  suitable  person  to  be 
a  juror;  and  hence  we  see  no  reason  why 
they  should  be  required  to  disclose  their 
action  in  a  matter  of  sneb  delicacy.  As 
pol>llc  officers  they  are  supposed  to  enjoy 
.  the  confidence  of  the  public,  and  their  ac- 
tion i8,iind  (lerhaps  ought  to  be,  final. 

The  BM-ond  question  presented  by  appel- 
lant's cuunHel  is  whether  there  was  error 
in  overruling  his  challenge  to  the  siiecial 
venire.  It  xeems  that  When  the  challenges 
to  the  array  were  overruled  the  solicitor 
moved  thut  a  Hpeclal  venire  be  Issued  to 
fill  up  the  panel,  as  several  of  the  86  orig- 
inally drjiwn  were  elihtr  absent  or  ex- 
cuHfd.  This  ordfr  was  granted,  and,  the 
requisite  numlier  having  l>een  drawn  and 
Buninioned,  the  defendant  challenged  the 
array  HO  druwn  upon  two  grounds,  sub- 
Btan'tlelly  as  iollowB:  U)  Because  there 
were  in  fart  only  14N  names  placed  In  the 
taleB-t>i)x,  while  the  law  requh-ed  that 
there  Hhonlil  lie  I.tO;  (2)  because  three  of 
the  perH<ius  whose,  names  were  found  in 
that  Im>x  wertt  exemjjt  fr«)ra  Jury  duty. 
TIiIk  challenge  was  likewise  overruled.  We 
do  not  think  thut  either  of  these  grounds 
can  be  Hgstained.  It  is  true  that  section 
2237,  (Jen.  St..  as  amended  by  the  act  of 
1«N6,  (19  St.  61>9,)  does  require  the  jury 
commiKsioners  to  place  in  the  tales-box 
"the  names  of  one  hundretl  and  fifty  per- 
sons qiialitied  by  law  to  serve  as  Jurors, 
who  reside  within  seven  miles  from  the 
court-h(»use,  from  which  shall  be  drawn 
jurors  to  supply  deficiencies  arising  from 
any  cause  or  emergency  during  the  sitting 
of  thf  court;"  but  tliere  Is  no  provision 
that  the  failure  to  comply  literally  with 
this  re<|u1rement  will  invalidate  a  panel 
composed  In  part  of  persons  drawn  from 
the  tales-box.  It  seems  that  in  this  In- 
stance the  t>onrd  of  Jury  commissioners 
intended  to  comply  literally  with  the  law, 
for  there  were  ITiO  slips  of  paper  with 
names  written  thereon  placed  In  the  box, 
but  it  hapt>ened  that,  by  Inadvertence 
probably,  th«  names  of  two  of  those  per- 
sons appeared  on  two  slips  of  paper,  so 
that,  in  fact  only  the  names  of  ]4s  persons 
were  in  the  box.  We  do  not  think,  there- 
lore,  that  the  first  ground  upon  which  the 
challenge  rested  can  be  sustained.  Nor 
ran  the  second  ground  besustained  for  the 
same  reason,  and  for  the  additional  rea- 
son that,  while  the  persons  named  may 
have  been  exempt  from  jury  duty.  It  does 
not  appear  .that  they  were  not  "qnalifled 
by  law  to  serve  as  jurors. "  Their  exemp- 
tion was  a  personal  privilege  which  they 
might  or  might  not  claim,  but  It  did  not 
diB(|ualify  them  as  jurors.  But,  In  addi- 
tion to  this,  "Inasmuch  as  there  was  not 
only  no  necessity,  but  also  no  authority," 
for  Issuing  a  writ  of  venire  to  summon  the 
additional  Jurors  drawn  from  the  talea- 
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box,  as  was  held  In  State  v.  Hili,  19  S.  C. 
435,  we  do  not  see  any  basis  lor  the  chal 
lenge  to  the  array.  It  seems  to  as  that 
the  objection  should  more  properly  Im 
made  when  any  Juror  whose  name  had 
been  drawn  from  the  tales-box  was  pre- 
sented ;  and  It  does  not  appear  from  the 
record  l>efore  us  that  any  such  Juror  was 
presented  to  the  prisoner  in  this  case.  In 
no  view  of  the  case,  then,  could  this  chal- 
lenge have  been  sustained. 

The  third  and  fourth  questions  may  be 
considered  together,  as  they  both  involve 
the  propriety  of  the  ruling  of  the  circrult 
Judge  as  to  the  competency  of  certain 
Jurors  examined  upon  their  voir  dire.  The 
question  whether  a  juror  examined  upon 
his  voir  dire  appears  to  the  court  to  be  in- 
different Is  a  question  addressed  exclusive- 
ly to  the  circuit  court,  where,  as  In  this 
case.  It  involves  a  mere  matter  of  fact.  By 
the  express  terms  of  the  statute  It  is  for 
that  court  to  determine  whether  the  facts 
disclosed  by  such  examination  are  such  as 
would  render  a  Juror  indifferent  or  other- 
wise; and  this  has  l>een  repeatedly  held 
by  this  conrt.  State  v.  Williams,  81  8.  C. 
257,  9  S.  E.  Rep.  863,  and  the  cases  there 
cited.  The  complaint  that  the  circuit 
jndgefalled  to  ask  certain  jurors  examined 
on  their  Wor  rf/re  whether  they  were  relat- 
ed to  the  deceased  is  not  well  founded. 
The  statute  provides  that  the  conrt  shall, 
on  motion  of  either  party. examine  a  Juroi 
as  to  whether  be  is  related  to  either  par- 
ty, etc.,  and.  If  no  motion  was  made  to  the 
court  toexamine  a  givenjurorns  to  wheth- 
er he  was  related  to  the  deceased,  (and 
there  was  no  such  motion  In  this  case.) 
the  omission  to  ask  such  question  cannot 
be  assigned  as  error.  The  fact  tbatone  of 
the  jurors  presented  to  the  prisoner  was 
exempt  from  jury  duty  furnished  noground 
of  exception.  The  exemption  is  a  privilege 
personal  to  the  juror,  and  may.  or  may 
not  be  claimed,  as  he  may  desire.  It  cer- 
tainly does  not  disqualify  him  from  jury 
duty.  The  olijectlon  that  the  judge  erred 
In  rejecting  the  juror  Fletcher  because  of 
his  relationship  to  the  accused  within  the 
degrees  stated  in  the  record  cannot  be 
sustained.  We  are  not  aware  of  any 
statute  fixing  the  degrees,  either  of  con- 
sanguinity or  affinity,  within  which  a 
Juror  Is  disqualified;  and  it  must  therefore 
be  left  to  the  circuit  Judge  to  determine 
whether  the  fact  that  the  juror's  father 
and  the  grandfather  of  the  accused  were 
brothers  was  such  a  relationship  as  would 
be  likely  to  render  the  Juror  not  indifferent  , 
in  this  case.  And  we  thinic  that  the  cir- 
cuit judge  was  fully  Justified  In  his  ruling 
by  the  analog;-  drawn  from  the  case  of 
State  V.  McQuaige,  5  S.  C.  429.  as  well-  as 
the  act  ofl8K7,  (19  St.  861,)  declaring  the 
degrees  of  affinity  or  consanguinity  with- 
in which  a  Judicial  officer  should  be  dis- 
qualified. To  avoid  misapprehension,  we 
desire  to  state  that,  although  the  "case," 
as  prepared  for  argument  here,  did  not 
show  that  the  appellant  had  e;  ^ansted 
his  peremptory  challenges,  yet  thesollcl tor, 
at  the  hearing,  very  properly  admitted 
that  such  was  the  fact,  and  hence  It  was 
necessary  for  us  to  consider  the  several 
objections  to  the  jurors. 

We  will  next  proceed  to  consider  the 
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several  objections  to  the  competency  ol 
the  tesUinoDy.  The  witness  A.  J.  Smttb, 
after  having  testified  in  behalf  of  the  state 
as  to  having  followed  what  seemed  to  be 
a  trail  (as  he  termed  It)  from  the  place 
where  the  dead  body  was'  found  to  the 
bushes  behind  which,  as  the  prosecution 
alleged,  the  prisoner  stood  when  be  fired 
the  fatal  shot,  was  asked  first  on  thecross- 
examination  who  werepresentatthetlme, 
and  gELve  the  names  of  several  persons. 
He  was  tben  asked :  "  Who  Instructed  you 
to  look  up  the  trails  and  tracks  and  so 
forth?"  and  also:  "Who  pointed  out  to 
you  the  trull  ?  "—to  both  ol  which  questions 
the  solicitor  objected,  and  the  objection 
was  sustained.  We  do  not  see  any  error 
of  law  in  this.  These  questions  seem  to 
have  been  irrelevant,  and  in  answering 
them  the  witness  would  have  to  speak  from 
hearsay.  If  counsel  deemed  It  important 
to  prove  who  directed  the  witness  to  look 
up  the  trail,  and  who  pointed  It  out  to 
him,  having  been  furniuhed  with  the  names 
of  the  persons  who  were  present,  he  could 
ha v^  examined  them,  and  not  ask  the  wit- 
ness to  say  what  others  had  told  him. 
The  objection  to  the  questions  propound- 
ed to  James  Plgg,  a  witness  for  the  de- 
fense, on  his  cross-examination,  cannot  be 
6u8talne<l.  We  understand  the  rule  to  be 
that  a  witness  on  bin  cross-examination 
may  be  asked  questions,  which,  though 
irrelevant  to  the  issue  on  trial,  may  yet 
tend  to  discredit  bim  before  the  jury;  the 
qualification  being  that  the  witness  may 
decline  to  answer,  and  that,  if  he  does  an- 
swer; his  answer  must  be  accepted,  and 
cannot  be  contradicted  by  other  witness- 
es. 1  Greenl.  Ev.  §§  446.  449.  We  do  not 
think  that  there  was  any  error  in  permit- 
ting the  solicitor  to  ask  this  witness  on  his 
cross-examination  whether  he  had  ever 
been  convicted  ol  larceny.  The  objection 
to  the  competency  of  certain  questions 
asked  Elisha  McDugald,  a  witness  for  the 
defense  on  his  cross-examination,  was  not 
well  taken.  He  was  asked  whether  he 
had  not  said  to  one  Jack  Smith  that  the 
deceased  could  be  better  spared  than  any 
other  man  In  the  community,  and  the 
question  was  ruled  competent,  upon  the 
ground  that  its  purpose  was  to  show  bias 
in  the  mind  ol  the  witness  against  the  de- 
ceased. This  ruling  Is  sustained  by  the 
following  statement  of  the  rule  In  this  re- 
spect In  1  Greenleaf  on  Evidence,  §  446, 
where,  In  speaking  of  the  use  and  value  of 
a  cross-examination,  that  writer  says: 
**  By  means  of  it  the  situation  of  the  wit- 
ness with  respect  to  the  parties  and  to  the 
subject  of  litigation,  his  interest,  his  mo- 
tives, his  Inclination  and  prejudices,  etc., 
*  *  *  are  all  fully  in  vestlgated  and  as- 
certained, and  submitted  to  theconsidera- 
tlon  of  the  Jury,  belore  whom  he  has  testi- 
fied, and  who  hare  thus  had  an  opportuni- 
ty of  observing  his  demeanor,  and  deter- 
mining the  just  weight  and  value  of  his 
testimony."  It  Is  very  obvious  that  the 
exceptions  to  the  testimony  of  J.  0.  Coker 
are  unfounded.  If  for  no  other  reason,  than 
the  questions  objected  to  were  answered 
In  the  negative,  and  hence  could  have 
had  no  effect,  either  one  way  or  the  other.' 
So,  too,  as  to  the  objection  to  the  testi- 
mony of  J.  E.  Bone,  elicited  on  cross-ex- 


amination; while  it  seems  to  have  been 
irrelevant,  we  are  unable  to  discover  any 
ground  upon  which  It  can  be  regarded  as 
Incompetent.  Another  witness  for  the 
defense,  Hugh  Brown,  was  asked  on  cross- 
examination  whether  he  had  not  told 
Jack  Freeman  that  when  he  heard  the 
report  of  the  gun  he  knew  that  the  de- 
ceased, Douglas,  was  dead,  which  question 
was  objected  to,  and  the  objection  waa 
overruled.  But,  as  the  answer  was  a 
denial  that  he  had  said  so  to  Freeman, 
we  do  not  see  the  necessity  of  considering 
the  matter  further. 

'  We  do  not  think  there  is  anything  In  the 
exception  based  upon  the  refusal  of  the 
court  of  defendant's  motion  to  strike  out 
the  testimony  of  A.  T.  Kelly  upon  the 
ground  that  it  appeared  from  his  cross- 
examination  that  be  "was  not  a  licensed 
physician,  and  not  an  expert."  But  it 
also  appeared  that  this  witness  had  taken 
a  course  of  lectures  at  a  college  (medical, 
we  presume,)  and  had  been  a  practicing 
physician  for  about  10  years.  It  does  not 
seem  to  us  that  it  will  do  to  say.  that 
such  a  person  Is  not  an  expert,  simply  be- 
cause he  has  not  been  regularly  licensed  to 
practice  medicine.  But,  waiving  this,  bis 
testimony  was  wholly  immaterial,  in  fact 
amounted  to  nothing  fchatever,  except 
that  be  said,  what  was  an  undisputed 
fact,  fully  proved  by  another  witness, 
who  was  beyond  all  question  an  expert, 
thatin  his  opinion  the  wounds  found  upon 
the  body  ol  deceased  would  produce  instant 
death.  The  objection  to  the  testimony  of 
Ur.  Redfearn  is  that  he  was  allowed  to 
give  an  opinion  in  respect  to  matters  as 
to  which  he  was  not  nn  expert.  The  first 
question  objected  to  was  whether  in  his 
opinion  the  body  of  the  deceased  had 
been  In  a  different  position  from  that  In 
which  he  found  It,  and  had  been  moved  to 
that  position.  The  court,  after  Instructing 
the  witness  that  what  was  wanted  was 
his  medical  opinion,  framed  the  question 
in  the  following  language:  "Wliether 
that  body  was  moved  after  the  hem- 
orrhage, from  the  appearance  of  the  blood 
inside  the  chest.  Can  you  tell  that,  doc- 
tor, from  the  quantity  of  blood  in  the 
chest?"  To  this  the  witness  answered: 
"  1  think  if  the  body  had  been  moved  It  is 
likely  there  would  have  been  some  hem- 
orrhage at  th<>  mouth  and  nose;"  and 
then  proceeded  to  givehis  reasons  for  such 
opinion,  based  upon  the  condition  in 
which  be  found  the  lungs  and  bronchial 
tubes,  etc.  It  Is  very  obvious  from  this 
statement  that  the  witness  was  called 
upon  to  give,  and  did  give,  his  opinion 
as  a  medical  exitert,  stating  the  facts 
which  his  examination  of  the  body  re- 
vealed, upon  which  his  opinion  was  based. 
We  do  not  see  how  it  is  possible  to  doubt 
that  such  testimony  was  competent..  The 
next  question  objected  to  was  designed  to 
elicit  from  the  witness  his  opinion  as  to 
the  position  in  which  the  gnn  must  have 
been  to  produce  the  wounds  found  on  the 
body.  The  court,  after  instructing  the 
witness  first  to  state  the  facts  upon  which 
lie  based  bis  opinion,  and  then  give  his 
opinion,  overruled  the  objection.  The 
witness  who  was  called  on  to  make  the 
post  mortem  seems  to  have  made  a  vepv 
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intelligent  and  carefnl  examination,  and 
proceeded  to  state  tlie  facts  wbicb  sueb  ex- 
amination  revealed,  and  then  tbc  opinion 
wbich  be  had  framed  from  sucb  facts,  to 
the  eflect  tbat  the  muzzle  of  the  gun  must 
have  been  higher  than  the  man  who  was 
shot.  This,  it  seems  to  us,  was  clearly ' 
com^petent.  See  Seibles  t.  Black  well,  1 
McMal.  5tf;  Jones  v.  Fuller,  19  S.  C.  66. 
The  first  question  propounded  to  the  wit- 
ness Lampley.  which  was  objected  to, was 
clearly  competent,  as  its  purpose  was  sim- 
ply to  bring  out  the  whole  of  the  conver- 
sation between  the  witness  and  the  pris- 
oner shortly  after  the  homicide  was  com- 
mitted ;  and  the  second  question  to  that 
witness,  even  it  It  could  be  regarded  as  a 
leading  question,  as  we  do  not  tbink  it 
could,  was  unobjectionable,  because  the 
answer  was  that  the  prisoner  did  not  say 
anythinK  about  the  matter  inquired 
about.  We  do  not  see  that  there  was  any 
error  of  law  in  admitting  the  testimony 
of  Nancy  Douglas.  The  only  objection 
urged  to  that  testimony  seems  to  be  that 
it  was  irrelevant,  and  It  certainly  was  not 
incompetent.  The  matter  of  receiving  or 
rejecting  irrelevant  testimony  must  nec- 
essarily he  left  largely  to  the  discretion  of 
the  circuit  judge,  and  we  do  not  tbink 
that  the  circuit  judge  abused  his  discre- 
tion in  this  instance.  The  objection  to  the 
question  propounded  to  B.  M.  Merriman, 
a  brother  of  the  prisoner,  and  a  witness 
for  bim,  on  his  cross-examination,  cannot 
be  sustained.  This  witness  was  not  on 
trial,  and  no  prosecution  was  then  pend- 
ing against  bim.  He  was  examined  as 
any  other  witness,  and  it  was  clearly  com- 
petent to  at>k  him  what  he  had  said  when 
examined  as  a  witness  before  the  coroner's 
inquest,  when  it  does  not  appear  that 
be  was  under  arrest.  The  case  of  State 
V.  Senn.  32  S.  C.  392,11  S.  E.  Rep.  292.  is  not 
applicable,  for  there  the  effort  was  to 
bring  out  from  the  accused  what  he  had 
said  when  examined  as  a  witness  before 
the  coroner's  inquest.  But,  in  addition  to 
this,  the  testimony  elicited  from  this  wit- 
ness by  these  alleged  objectionable  qnes- 
tlons  seems  better  calculated  to  benefit, 
rather  than  to  injure,  the  defendant.  M.C. 
T.  Odom  was  examined  as  a  witness  on  the 
part  of  the  defense  to  prove  the  violent 
character  of  the  deceased,  as  well  as  the 
peaceable  character  of  the  prisoner,  and 
when  asked  on  bis  cross-examination, 
"How  is  it  with  yourself  about  vio- 
lence?" the  question  was  objected  to, 
and  the  ohiectlon  was  overruled.  In  this 
there  was  no  error  of  law.  The  manifest 
object  of  tiie  cross-examination  was  to 
test  the  value  of  this  witness'  testimony 
by  showing  that  his  own  character  in  the 
respect  inquired  about  was  not  exactly 
such  as  would  be  likely  to  enable  him  to 
give  to  the  jury  a  correct  estimate  of  the 
character  of  the  deceased  'for  violence; 
and  this,  under  the  rule  laid  down  in  1 
Greenleaf  on  Evidence.  §  446,  quoted  above, 
was  clearly  within  the  limits  of  a  cross- 
examination.  W.  H.  Goodale  was  also 
examined  as  a  witness  for  the  defense,  to 
prove  the  peaceable  character  of  the  pris- 
oner, and  when,  on  hiscrosa-examlnation, 
he  was  asked  whether  he  bad  ever  heard 
of  his  being  charged  with  an  attempt  to 


do  violence  to  one  Gardner,  objection  was 
interposed,  on  the  ground  that  In  attack- 
ing or  defending  one's  character  the  testi- 
mony must  be  confined  to  the  general  rep- 
utation, and  evidence  as  to  particular 
acts  is  inadmissible.  There  can  be  no 
doubt  that  when  a  witness  is  put  upon 
the  stand  to  attack  or  defend  character 
■he  can  only  be  asked,  on  the  examination 
in  chief,  as  to  the  general  character  of  the 
person  whose  character  Is  in  question, 
and  he  will  not  be  permitted  to  testify  to 
particular  facts,  either  favorable  or  unfa- 
vorable, to  such  person ;  but  when  the 
witness  is  subjected  to  cross-examination 
be  may  then  he  asked,  with  a  view  to  test 
the  vBilue  of  his  testimony,  as  to  partic- 
ular facts,  in  the  eye  of  the  law  the  char- 
acter of  a  person  is  to  be  ascertained  by 
an  inquiry  as  to  what  is  generally  said 
and  thought  of  bim  in  the  community 
where  he  resides.  Hence,  when  a  witness 
has  testified  on  his  examination  in  chief 
that  the-person  as  to  whose  character  the 
Inquiry  is  instituted  bears  a  good  char- 
acter, his  opinion  and  the  value  of  it  may 
be  tested  by  asking  the  witness  on  his 
cross-examination  whether  be  has  ever 
heard  that  the  person  whose  character  is 
in  question  has  been  accused  of  doing 
acts  wholly  inconsistent  with  the  char- 
acter which  he  has  attributed  to  him. 
This,  according  to  our  expierience,  has  al- 
ways been  allowed  on  a  cross-examina- 
tion, without  question.  So  far  as  we  are 
Informed,  there  is  no  distinct  adjudica- 
tion of  this  precise  point  in  this  state,  and 
the  authorities  elsewhere  seem  to  be  con- 
flicting, as  may  be  seen  by  reference  to  3 
Amer.  &  Eng.  Enc.  Law,  116,  and  the 
cases  there  acted ;  but  we  think  the  bet- 
ter view  is  that  herein  adopted,  and  is  in 
accordance  with  the  practice  in  this 
state.  Whether  the  questions  propounde<l 
to  the  witness  S.  F.  Hammond  on  his 
cross-examination  were  properly  allowed 
need  not  be  considered,  for,  these  qned-  " 
tions  being  designed  to  elicitcertaiu  state 
ments  of  the  prisoner  made  to  the  witness 
in  regard  to  his  alleged  difficulty  with 
Gardner,  and  the  witness  havingsHld  that 
no  such  statements  were  ever  made  to 
him,  it  is  wholly  immaterial  to  inquire 
whether  there  was  any  error  in  overruling 
the  objections  to  such  questions. 

We  now  come  to  the  consideration  of 
the  objections  presented  to  certain  ques- 
tions propounded  to  the  prisoner  while  on 
the  stand  as  a  witness,  in  his  cross-exami- 
nation. In  answer  to  the  first  objection, 
that  there  was  error  In  allowing  the  de- 
fendant upon  his  cross-examination  to  be 
interrogated  upon  anything  beslden  the 
facts  and  circumstances  of  the  ca»e,  it  is 
sufficient  to  cite  the  case  of  State  v. 
Robertson,  26  S.  C.  117, 1  S.  E.  Rep.  443, 
followed  by  the  very  recent  case  of 
State  V.  Wise.  (S.  C.)  ante.  556,  (filed  Jan- 
nary  6,  1891,)  holding  that  when  a  de- 
fendant avails  himself  of  the  privilege  of 
testifying  as  a  witness  in  his  own  betialf 
he  aKsuraes  the  position  of  an  ordinary 
witness,  and  may  be  treated  as  such.  It 
will  be  observed  that  the  prisoner  was  not 
examined  as  a  witness  until  after  he  had 
put  bis  character  in  issue,  and  hence,  for 
the  reasons  above  indicated,  we  do  not 
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think  there  waR  any  error  In  allowing  him 
to  be  Bfiked  whether  he  had  not  prevlonnly 
committed  or  attempted  to  commit  other 
acts  of  violence  similar  to  that  for  which 
he  wan  on  trial,  tio,  too,  the  objections 
to  the  question  propounded  to  the  de- 
fendant on  his  cross-examination,  as  to 
whether  he  had  ever  told  Hunt,  Huf^ns, 
and  Cassidy  that,  if  John  Odom  had  not 
come  up  when  be  did,  he  would  have  shot 
Gardener,  cannot  be  sustained.  The  pris- 
oner having  chosen  to  put  bis  character  for 
peaceableness  in  issue  with  a  view  to 
creating  a  presumption  that  he  was  not 
capable  of  committing  such  an  act  of  vio- 
lence as  that  for  which  he  was  then  on 
trial,  his  real  character  thereby  became  a 
material  inquiry,  and  hence  it  was  permis- 
sible to  ask  him  these  questions  with  a 
view  to  contradicting  him  by  the  witnesses 
named,  which  was  properly  permitted 
when  the  state  came  to  reply  in  evidence. 
Of  course,  if  the  prisoner  had  been  asked 
while  he  was  on  the  stand  whether  he  had 
told  these  witnesses  that  he  had  commit- 
ted larceny,  or  forgery,  or  some  other 
such  crime,  and  he  had  denied  it.  the  state 
could  not  have  been  permitted,  in  the  re- 
ply, to  offer  these  witnesses  to  contradict 
him ;  for  whether  he  had  committed  lar> 
ceny  or  forgery  would  be  wholly  Immate- 
rial to  any  issue  Involved  in  tlie  case  then 
on  trial,  and  therefore,  under  the  well-set- 
tled rule,  recently  considered  In  State  v. 
Wise,  supra,  it  would  not  be  competent 
to  offer  evidence  tending  to  contradict  a 
statement  wholly  collateral  and  immate- 
rial to  any  Issue  Involved  In  the  case  then 
on  trial. 

It  only  remains  to  consider  the  excep- 
tions to  the  Judge's  charge,  which  may  be 
reduced  to  two  general  heads:  (1)  That 
there  was  error  in  the  instructions  given 
to  the  jury  as  to  the  law  of  self-defense; 
(2)  that  the  judge  charged  on  the  facts  In 
violation  of  the  constitutional  provision 
on  that  subject.  Inasmuch  as  we  have  so 
recently  had  occasion,  in  the  case  of  State 
V.  Wise,  supra,  to  give  our  views  as  to  the 
law  of  self-defense,  we  do  not  deem  it  nec- 
essary to  repeat  them  here.  We  are  satis- 
fied that  when  the  judge's  charge,  which 
should  be  Incorporated  in  the  report  of 
this  case.  Is  read  in  connection  with  Wise's 
case,  it  will  be  too  plain  for  argument 
that  the  law  on  that  subject  was  fully, 
clearly,  and  correctly  given  to  the  jury  In 
this  case.  As  to  the  allegation  that  the 
circuit  judge  violated  the  constitution  in 
charging  on  the  facts,  we  think  it  is  only 
necessary  to  read  the  charge  to  see  that 
this  asBignmentof  error  Is  utterly  without 
foundation.  Neither  in  the  exceptions  nor 
in  the  argument  has  any  specific  portion 
of  the  charge  been  pointed  out  as  sustain- 
ing this  ground,  and  a  careful  examina- 
tion of  it  has  failed  to  disclose  a  single  in- 
stance in  which  the  constitutional  provis- 
ion has  been  violated  or  In  any  way  In- 
fringed. The  Judgment  of  this  court  la 
that  the  Judgment  of  the  circuit  court  be 
affirmed,  and  that  the  case  be  remanded  to 
Che  circuit  court.  In  order  that  a  new  day 
may  be  assigned  for  the  execution  of  the 
sentence  heretofore  imposed. 

UcGowAN.  J.,  concurs. 


Booker  v.  Smith. 

(SupreriM  Court  of  South  CanMna.    Jan.  & 
1891.) 

Appeal  from  common  pleas  circuit  court 
of  Abbeville  county;  Jahes  Aldrkh, 
Judge. 

This  is  a  motion  under  rule  11  to  diamlaa 
the  defendant's  appeal  for  failure  tu  file 
his  points  and  authorities  as  required  by 
rule  8.  The  court  granted  the  following 
order:  "Upon  the  call  of  this  case,  the  re- 
spondent made  a  motion  to  dismiss  the 
appeal  herein  for  failure  to  comply  with 
the  Vlllth  rule  of  this  court." 

Parker  <e  McOowan,  tor  appdlant. 
Grajrdoa  <ft  Orajrdon,  tor  respondent. 

Pbr  Curiam.  It  appearing  to  the  coart 
from  the  record  herein  that  the  points  and 
authorities  of  the  appellant  were  not  filed 
three  days  before  the  case  was  called  (or 
argument,  on  motion  of  Oraydon  &  Gray- 
don,  respondent's  attorneys,  it  is  ordered 
that  the  appeal  of  the  defendant  bsrela 
be  dismissed. 


Oarbibon  t.  Caolb  et  »L 

Same  v.  Nesbft. 

(AipmeiM  Court  of  SoivUk  Carolina.    Jaa.  i, 
1891.) 

Appeal  from  common  pleas  eireult  court 
of  Greenville  county. 

These  are  motions,  under  role  11,  to  dis- 
miss the  plaintltTs  appeal  for  failure  to 
file  his  points  and  autboritioe  as  roquired 
by  rule  8. 

,    Irvine  A  Mooney,  for  appellant.    Welk 
<t  Orr,  for  respondents. 

Per  CntUAM.  The  above-stated  case 
having  been  peremptorily  called,  and  the 
attention  of  the  court  being  called  to  the 
fact  that  no  case  or  points  and  aattaort  ties 
bad  been  filed  as  required  by  rule  8,  or 
served  upon  the  respondents'  attorneys, 
on  motion  of  Wells  &  Orr,  defendants'  (re- 
spondents') attorneys.  It  is  ordered  that 
the  said  appeals  be,  and  the  same  are 
hereby,  dismissed. 


(a  B.  a  611) 

C.  AULTMAN  ft  Co.  T.  UtSET. 

(Swprem*  Court  q/  SoxUh  CaroUna.   Jaa.  t, 
.    1891.) 

Appsal— DniassAi/— FiLiKo  KxoBPnoire. 
Clr.  Ct  Rule  49  of  South  CsroliDa  providei 
that,  "where  a  party  makes  a  case  or  exceptions, 
he  sball  procore  the  same  to  l>e  filed  within  tea 
days  aftor  the  same  shall  be  settled,  or  It  shall 
be  deemed  abandoned. "  Held,  that  the  appeal 
will  not  be  dismissed,  ondw  this  rule,  where  the 
case  or  exceptions  were  left  with  the  clerk  for 
filing  in  apt  time,  thoufh  he  failed  to  nwrk  th« 
same  "Filed,"  and  allowed  the  oricinal  to  bs 
taken  from  his  ofBoe. 

Appeal  from  common  pleas  cireolt  court 
of  Abbeville  county. 

This  Is  a  motion  by  respondent's  at- 
torneys to  dismiss  the  appeal  of  appel- 
lant's attorneys,  under  rule  49  of  the  cii^ 
cuit  court,  which  is  as  follows:  "Rule 
XLIX.  Where  a  party  makes  a  case  or 
exceptions,  he  shall  procure  the  same  to  be 
filed  within  ten  days  after  the  saro« 
shall  be  settled,  or  it   shall   be  deemed 
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abandoned.  And  on  tiling  affldarit  that 
such  case  or  exceptions  has  not  been  filed, 
and  sbowing  tbe  time  of  tbe  settlement 
thereof,  and  that  more  than  ten  days 
have  elapsed  from  tbe  time  of  such  set- 
tlement, an  order  of  course  may  be  en- 
tered declaring  the  same  abandoned,  and 
tbe  party  may  proceed  as  II  no  case  or 
exceptions  bad  been  made." 

Tbe  appellant  submitted  tbe  followln|C 
affidavits: 

"Personally  appeared  Samoel  C.Cason, 
a  member  of  tbe  firm  of  Benet  &  Cason, 
attorneys  for  tbe  appellant,  who,  being 
duly  sworn,  says  tbattaeserved  a  proposed 
case  on  Messrs.  Graydon  and  Graydon, 
attorneys  for  the  respondent,  for  the 
purpose  of  tbe  appeal  herein,  on  or  about 
the  Ist  day  of  September,  1890;  that  tbe 
eaid  case,  after  some  slight  corrections, 
was  agreed  to  by  the  attorneys  ou  both 
Bides,  ss  tbe  case  and  return,  on  Septem- 
ber 6,  1890.  The  following  Is  the  agree- 
ment on  the  original :  'We  hereby  agree 
that  tbe  foregoing  shall  oonstltute  the 
case  for  the  appeal  herein  and  also  tbe 
return.  Bbnbt  &  Cason,  Appellant's  At- 
torneys. Gbaydon  &  Graydon,  Respond- 
ent's Attorneys.'  On  or  about  the  8th  of 
September,  1890,  deponent  delivered  this 
original  to  the  clerli  of  tbe  court  fur  Abbe- 
Tllle  county,  and  also  a  copy  of  tbe  same, 
for  tbe  purpose  of  tiling  and  of  obtaining 
a  certificate  from  the  clerk  that  the 
copy  was  a  correct  and  true  one.  About 
two  days  after  this,  say  about  tbe  lOtta 
of  September,  deponent  called  on  the 
clerk  for  the  copy,  which  he  received 
with' tbe  proper  certificate,  which  is  in 
the  following  words:  'South  Carolina, 
Abbeville  County.  I  hereby  certify  that 
the  foregoing  is  a  true  copy  of  the  orig- 
inal case  and  return,  as  agreed  on  by 
counsel  in  this  case,  which  original  has 
been  filed  In  my  office.  Taos.  L.  Moore, 
C.  C.  P.  September  6,  1890.*  Deponent 
forwarded  this  certified  copy  to  the 
clerk  of  this  court,  a  few  days  there- 
after, about  tbe  15tb  of  September,  and 
upon  it  the  clerk  docketed  the  case  for 
bearing  at  thi^  term.  At  the  time  that 
deponent  called  for  tbe  certified  copy,  or 
it  may  have  been  a  few  days  thereafter, 
(the  exact  time  ia  not  remembered,)  de- 
ponent asked  the  clerk  to  allow  bim  to 
take  the  original  to  the  printer,  in  order 
to  have  the  hiief  printed,  (the  manuscript 
was  long,  some  45  pages,)  with  the  under- 
standing that  it  would  be  returned  to  tbe 
clerk's  office.  The  clerk  readily  con- 
sented, as  be  had  already  given  a  certified 
copy,  which  was  on  file  In  the  supreme 
court.  Deponent  delivered  It  to  Mr.  Wil- 
son, and,  after  tbe  brief  was  printed,  he 
served  three  copies  upon  Messrs.  Graydon 
&  Graydon,  to  which  no  obfectiou  has 
ever  been  made.  Deponent  heard  noth- 
ing further  about  the  matter  until  a  few 
days  since,  when  he  was  Informed  b^  the 
clerk  that  Mr.  W.  N.  Graydon  bad  called 
for  tbe  original,  but  that  it  conid  not  be 
found  in  his  office.  Deponent,  not  know- 
ing, or  not  remembering,  that  it  had  not 
been  returned,  went  to  Mr.  Wilson's 
office,  where  it  was  found,  and  immedi- 
ately returned  it  to  tbe  clerk.  Deponent 
was  not  aware  that  tbe  clerk  had  omitted 


to  place  upon  it  the  words  '  Filed,'  etc., 
especially  as  he  had  received  the  certificate 
of  the  clerk  that  it  was  on  file,  as  in- 
deed the  clerk  BO  regarded  It.  Deponent 
avers  that  nothing  was  left  undone  that 
would  tend  to  facilitate  the  appeal,  and 
he  states  that  this  case  appears  much 
higher  upon  the  calendar  of  this  court 
than  two  others,  which  were  beard  at 
tbe  same  term  of  the  court,  in  which  the 
counsel,  Messrs.  Graydon  &  Graydon,  ap- 
peal, and  .deponent's  firm  are  for  the  re- 
spondent. Deponentfurthersays  that  the 
appeal  is  in  perfect  good  faith,  and  in- 
volves a  large  property,  which  should  not 
be  concluded  by  a  motion  of  this  kind. 
So  far  as  the  deponent  knows,  the 
clerk  acted  in  good  faith,  and  nothing 
that  was  omitted,  if  there  is  omission, 
was  intentional,  but  by  mistake  or  inad- 
vertence.   Samuel  C.  Cason.  , 

"Sworn  to  before  we,  January  8, 1880. 
Albeut  M.  Boozeu,  Clerk  S.  C. " 

"South  Carolina,  Abbeville  County. 
Personally  appeared  Hugh  Wilson,  who 
being  duly  sworn  says  that  he  printed 
the  'Case'  agreed  ou  by  the  attorunys  in 
the  case  ol  C.  Anitman  &  (To.  vs.  Mattte 
Utsey ;  that  Mr.  Cason  brought  him  the 
manuscript,  and  left  it  with  him ;  that  be 
did  not  know  that  it  had  not  been  r»- 
turned  to  tbe  clerk's,  and  as  soon  as  in- 
quiry was  made  be  got  it  and  returned  it, 
the  brief  having  been  printed  some  time 
before  that.    Hugh  Wilbo.n, 

"Sworn  to  before  me,  January  6, 1S91. 
W.  C.  McGowAN,.N.  P.  S.  C. " 

The  respondents  submitted  the  follow- 
ing affidavits: 

"To  Messrs.  Benet  &  (Tason,  attorneys 
forthe  appellant  in  the  above-stated  case: 
Take  notice  that  the  undersigned,  as  at- 
torneys for  the  respondent  in  the  above- 
stated  case,  will  make  a  motion  on  Tues- 
day, January  the  6th,  1891,  before  the  su- 
preme court,  to  dismiss  the  appeal  herein, 
tor  failure  to  comply  with  tbe  forty-ninth 
rule  of  tbe  circuit  court.  Said  motion 
will  be  made  npon  tbe  affidavits,  copies  of 
which  are  hereto  annexed,  and  upon  tbe 
record  of  said  case,  now  on  file  in  the 
office  of  the  clerk  of  the  supreme  court. 
Graydon  &  Graydon,  Bespoudent's  At- 
torneys.   Dec.  31st,  1890. " 

"Thomas  L.  Moore,  clerk  of  the  court 
of  common  pleas  for  Abbeville  county, 
being  duly  sworn,  says  tbat  the  original 
agreed  'Statement  of  Case,'  as  agreed 
npon  by  the  attorneys,  was  filed  in  his 
office  by  S.  C.  Cason,  Esq.,  on  tbe  8tb  day 
of  September,  1890,  and  was  read  over  by 
deponent,  and  tbe  certificate  signed  on 
the  copy;  that  he  omitted  to  mark  tbe 
original  'Filed,' and  that  his  recollection  is 
tbat  he  allowed  Mr.  Cason  to  take  it  out 
of  the  office  the  same  day;  that  Mr.  W. 
N.  Graydon,  Esq.,  inquired  of  bira  about 
said  original  paper,  and  begot  the  same 
from  Mr.  Cason  some  time  between  tbe 
22d  and  24th  of  December,  1890,  and  tbe 
same  is  now  on  file  in  his  office;  that  said 
paper  has  not  been  in  tbe  office  since  it 
was  taken  out  by  Mr.  Cason,  until  the 
time  above  stated,  viz.,  about  the  23d  day 
of  December,  1890,  when  deponent  pro- 
cured it  as  aloi-esald.  Taos.  L.  Moobe, 
C.  C.  C.  P. 
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"Sworn  to  and  subscribed  before  me, 
tbls  Dec.  30th,  1890.  D.  H.  Maoill,  [l. 
e.]    Notary  Public  S.  C." 

"  Wm.  N.  Graydon,  being  duly  sworn, 
says  that  he  is  a  member  of  the  firm  of 
Grayduu  &  Graydon,  attorneys  for  the 
plaintitf,  respondent  in  the  above-entitled 
action.  That  the  agreed  statement  of 
the  case  for  bearing  in  the  supreme 
court  was  signed  on  September  6th,  1890, 
as  appears  by  an  Inspection  of  said  agree- 
ment. That  said  case,  as  agreed  upon, 
was  not  filed  in  the  clerk  of  the  court's 
otHce  within  ten  days  from  the  day  the 
case  was  agreed  upon  by  the  attorneys 
for  appellant  and  respondent.  That  de- 
ponent paid  particular  attention  to  this 
fact,  and  examined  the  ofHce  at  least 
twice  during  the  ten  days  folio  wing  said 
agreement.  That,  after  the  expiration  of 
ten  days  from  the  date  of  the  agreement, 
this  deponent  inquired  of  the  clerk  of  the 
court  if  said  original  case,  as  agreed  upon, 
was  on  tile  in  his  oSlce.  He  examined  the 
records,  and  replied  that  it  was  not  on 
file.  That  the  first  time  deponent  ever 
saw  said  case  on  file  was  on  December 
26th.  1K»0,  when  the  clerk  of  the  court  in- 
form.'d  him  that  be  had  gotten  the  orig- 
inal from  Mr.  Casnn.  That  said  original 
ease  was  not  marked  '  Filed'  by  the  clerk 
of  the  court  when  examined  by  deponent 
on  December  '26th.  1890.     Wm.  N.  Graydon. 

"Sworn  to  and  subscribed  before  me, 
this  Decetnber  30th,  1890.  TuoB.  L.  Moobk, 
C.  C.  C.  P. " 

Bfnet  <£  Casoa,  for  appellant.  Oray- 
dott  4ft  OraydoB,  for  respondents. 

Pkr  CrRiAM.  The  facts  are  undisputed. 
The  appellant's  attorneys,  in  two  days 
after  the  agreement  of  the  case  between 
appellant  and  respondent's  attomej's, 
carried  the  case  to  the  clerk's  ofllce  for  the 
purpose  of  filing  the  same,  and  left  It 
there,  supposing  it  had  been  marked 
"Filed."  The  appellant's  attorneys  cer- 
tainly did  their  duty  In  the  premises,  and 
were  not  in  default.  As  far  as  they  are 
concerned,  the  case  was  practically  filed. 
Whether  the  clerk  violated  his  duty  In  not 
marking  the  case  "Filed"  or  in  allowing 
the  case  to  be  taken  from  his  office  is  not 
in  question  now.  The  case  of  Sternberger 
V.  McSween,  14  S.  C.  35,  cited  by  respond- 
ent's attorneys,  does  not  apply.  The  pa- 
per in  that  case  was  an  agricultural  Hen, 
which  was  not  required  to  be  spread  upon 
the  ret'onls,  and  therefore  should  have 
been  left  in  the  clerk's  office,  to  advise 
purchasers  and  creditors  what  property 
was  covered  by  the  Hen.  Motion  dis- 
missed. 


(107  N.  C.  707) 

Jenkins  y.  Wilkinson  et  at, 

(SumreiM  Covrt  cf  North  Carolina.    Deo.  SS, 
1890.) 

GuABAHTT— Conditions. 
The  fact  that  an  absolute  guaranty  of  the 
payment  of  a  note  is  accompanied  by  a  condition 
that  the  payee  stiall  hold,  as  collateral  security, 
a  mortgage  owned  by  the  maker,  will  not  compel 
the  payee  to  exhaust  his  remedy  on  the  mortgage 
liefore  resorting  to  the  guarantor,  as  the  condition 
is  only  for  the  benefit  of  the  guarantor,  by  way 
of  subrogation,  in  case  she  is  oompelled  to  -pay 
the  debt 


Appeal  from  auperlor  court,  Gaston 
county 

Action  by  L.  L.  Jenkins  against  Nancy 
Wilkinson  and  others.  L.  A.  H.  Wilkin- 
son had  execnted  a  note  to  a  bank,  ot 
which  Jenkins  was  cashier.  At  its  matu- 
rity, Jenkins  agreed  to  extend  the  time  ot 
payment  90  days  if  Nancy  Wilkinson, 
mother  of  L.  A.  H.  Wilkinson,  would  gnar- 
anty  the  debt.  She  accordingly  wrote  the 
following  letter:  "Denver,  N.  C,  April 
14tb,  18S8.  Mr.  L.  L.  Jenkins,  Gastonia,  N. 
C. — Dear  Sir:  You  will  please  grant  my 
son,  L.  A.  H.Wilkinson,  all  tlie  indulgence 
that  you  possibly  can  give  In  reason,  on 
the  note  thatyou  hold  against  him  atyoa 
bank,  and  I  will  guaranty  the  payment  ot 
the  debt,  provided  that  you  hold  the 
mortgage  which  L.  A.  H.  Wilkinson,  my 
son,  made  to  M.A.Wilkinson,  ascollateriu 
on  said  debt.  Yours,  trulv,  Nancy  Wil- 
kinson." At  tbetrlal,  Jenkins  testified  that 
-In  consequence  ot  this  letter  be  extended 
the  time  of  payment  90  days,  and  per- 
formed aH  tbb  conditions  mentioned  in  the 
letter,  and  now  holds  the  note  and  mort- 
gage subject  to  Nancy  Wilkinson's  order 
when  she  pays  the  debt.  There  was  a 
verdict  and  Judgment  for  plaintiff,  and  de- 
fendant  Nan'^y  Wilkinson  appeals. 

Jones  <ft  miett,  for  appellee. 

Shepherd,  J.  There  Is  a  plain  distinc- 
tion between  a  guaranty  of  payment  and 
a  guaranty  of  collection.  " "Tlie  former  Is 
an  absolute  promise  to  pay  the  debt  at 
maturity  If  not  paid  by  the  principal  debt- 
or, and  the  guarantee  may  begin  an  ac- 
tion against  the  guarantor.  The  latter  is 
a  promise  to  pay  the  debt  upon  the  condi- 
tion that  the  guarantee  shall  diligently 
prosecute  the  principal  debtor  without 
success."  Jones  v.  Ashford,  79  N.  0.173; 
Baylies,  Sur.  113.  This  case  belongs  to  the 
former  of  these  classes;  and  the  plaintiff, 
having  compiled  with  the  terms  imposed 
upon  him  by  the  contract,  had  a  right  to 
sue  the  defendant  Nancy  Wilkinson  upon 
the  maturity  of  the  obligation.  Her 
agreement  was  not  to  pay  after  the  plain- 
tlH  had  exhausted  the  mortgage  security, 
but  it  was  absolute  upon  default  of  the 
debtor;  and  the  requirement  that  the 
plaintiff  was  not  to  surrender  the  mort- 
gage was  only  for  her  protection,  by  way 
of  subrogation,  in  the  event  of  her  being 
compelled  to  pay  tbe  debt.  There  is  no 
error. 


(86  Oa.  «4) 

Georgia  Railroad  &  Banking  Co.  ▼. 

MURDEN. 
(Supreme  Cottrt  of  Oeorgia.    Dec.  28,  ISOO.) 
EJBcnoN  OP  Passsnobrs — Adthoritt  or  Coir- 

DOCTOB. 

1.  Plaintiff  entered  a  train  at  a  flag  station, 
and  was  told  by  the  conductor  that  he  would  have 
to  pay  four  cents  per  mile  to  the  next  station 
where  tickets  were  sold,  but  that  he  could  get  off 
the  train  there,  and  t>oard  it  again,  and  ride  the 
rest  of  the  way  for  three  cents  per  mile,  (the 
regular  rate. )  Wlien  the  train  reached  ttie  sta- 
tion in  question,  plaintiff  got  off  and  attempted 
to  procure  a  ticket,  but  the  ticket  agent  was  not 

S resent.  Held,  that  a  Judgment  for  plaintiff  tor 
amages  on  account  of  his  ejection  from  the  train, 
on  refusing  to  pay  four  oents  per  mile  for  the 
rest  of  the  way,  would  not  be  disturbed,  as  he  had 
a  right  to  rely  on  the  conductor's  statemnata 
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8.  Notice  of  the  Georgia  railroad  commission 
mle.  No.  9,  wbich  proyides  that  "the  regulation 
of  toe  railroads  as  to  passengers  without  tickets 
Is  a  matter  of  police,  with  which  the  commis- 
sion will  only  interfere  upon  complaint  of  abuse; 
an  extra  charge  of  more  than  one  cent  per  mile, 
fall  fare,  or  one-lkalf  cent,  half  fare,  is  regarded 
as  excessive,  unless  such  extara  charges  would 
fall  below  the  minimnm  above  given, " — is  not 
notice  that  a  conductor  had  no  authority  to  agree 
With  a  passenger,  who  got  on  the  train  at  a  flag 
station  without  a  ticket,  that  he  would  have  to 
{Kky  the  extra  charges  to  the  next  station  where 
tickets  were  sold,  but  that.  If  he  would  get  off 
there  and  get  on  again,  he  could  travel  the  rest 
of  the  way  at  the  regular  rate. 

Error  from  superior  cunrt,  Taliaferro 
county;  Lumpkin,  Judge. 

Joa.  B.  Vummivg,  M.  P.  Reese,  ^d  Bryan 
Cammtng,  for  plaintiff  In  error.  Joba  W. 
Bixoa  and  John  C.  Han,  for  defendant  in 
error. 

SntMONS,  J.  The  main  ground  relied  on 
by  couusel  for  the  plaintiff  in  error,  for  re- 
versal of  the  judicment  of  the  trial  judge 
In  refusing  to  grant  a  new  trial,  is  the 
third  ground  of  the  motion,  which  is  as 
follows:  "Error  in  charging  as  follows: 
'Tf  Murden  got  on  defendant's  train  at 
Bobinson,  announcing  to  the  conductor 
his  intention  to  go  to  Augusta,  and  It  in 
conversation  between  the  conductor  and 
Mr.  MurUen  the  conductor  told  Mr.  Mur- 
den that  if  he,  Murden,  would  pay  four 
cents  a  mile  to  Crawfordvllle,  and  there 
get  off  the  train,  and  get  back  again,  then 
he,  the  conductor,  wcnld  charge  him  only 
three  cents  a  mile  from  there  to  Augusta, 
and.  If  Murden  did  these  things,  then  the 
conductor  had  no  right  to  charge  him 
more  than  three  cents  a  mile  from  Craw- 
fordvllle to  Augusta. "  The  error  assigned 
as  to  this  charge  is  that,  the  conductor  be- 
ing the  agent  of  the  railroad,  it  was  be- 
yond the  scope  of  his  agency  to  make  any 
such  agreement  with  the  passenger,  espe- 
cially as  the  conductor  showed  thepassen- 
ger  the  rule-book.  Murden,  the  passenger, 
testified  that  there  was  such  an  agreement 
made,  and  he  relied  and  acted  upon  it. 
The  conductor  denied  this.  The  jury 
found  by  its  verdict  that  such  an  agree- 
ment was  made  between  the  conductor 
and  the  passenger.  We  think  that  where 
the  passenger  got  aboard  the  train  at  a 
flag  station,  for  the  purpose  of  going  to 
Augusta, and  there  was  a  dispute  between 
bim  and  the  conductor  as  to  the  proper 
rate  to  be  charged,  and  the  conductor  in- 
formed blra  that  hecould  ride  at  fourcents 
a  mile  to  the  next  offlce  where  tickets  were 
sold,  and  could  get  off  the  train  there  and 
board  it  again,  and  might  ride  the  rest  of 
the  way  for  three  cents  a  mile,  and  the 
passenger  agreed  to  this,  and  paid  the 
four  cents  a  mile  to  the  next  station,  got 
off  the  train  for  the  purpose  of  procuring 
a  ticket,  and  could  not  do  so  because  the 
ticket-office  was  closed,  and  then  boarded 
the  train  again  tor  the  purpose' of  continu- 
ing his  journey,  and  tendered  the  conduct- 
or three  cents  a  mile,  the  conductor  had 
DO  legal  right  to  put  him  off  the  train  be- 
cause he  refused  to  pay  four  cents  a  mile. 
The  passenger  had  a  right  to  rely  upon 
the  statement  of  the  conductor,  and  it  he 
acted  upon  this  agr^ment,  and  partly 
performed  It,  the  conductor  could  not  put 


him  off  the  train,  although  his  instruc- 
tions were  to  charge  four  cents  a  mile. 
The  passenger  is  not  presumed  to  know 
the  private  or  secret  rules  given  by  the 
company  to  its  conductors,  but  has  a 
right  to  rely  upon  their  statements  as  to 
what  the  rules  are  in  contracting  with 
them.  But  it  is  said,  in  reply  to  this,  that 
the  passenger  knew  that  the  conductor 
had  no  authority  to  make  such  an  agree- 
ment, because  the  conductor  showed  the 
passenger  his  rule-book.  The  rule  shown 
to  the  passenger,  as  It  appears  in  the  rec- 
ord,is  asfollows:  "Georgia  Railroad  Com- 
mission Rule.  Number  9  of  the  rules  gov- 
erning the  transportation  of  passengers. 
The  regulation  of  the  railroads  as  to  pas- 
sengers without  tickets  Is  a  matter  of  po- 
lice, with  which  the  commission  will  only 
Interfere  upon  complaint  of  abuse.  An 
extra  charge  of  more  than  one  cent  per 
mile,  full  fare,  or  one  half  cent,  half  fare, 
is  regarded  as  excessive,  unless  such  extra 
charge  would  fall  below  the  minimum 
above  given. "  The  two  other  rules  of  the 
state  railroad  commission  set  out  In  the 
record  do  not  appear  to  have  been  shown 
to  the  plaintiff,  and  are  of  a  date  subse- 
quent to  the  bringing  of  this  suit.  We  do 
not  think  this  rule  put  the  passenger  upon 
notice  that  the  conductor  had  no  right 
to  makethe  agreement,  (1 )  because  Itdoes 
not  appear  that  it  Is  a  rule  of  the  defend- 
ant company,  but  appears  to  be  a  circular 
issued  by  the  railroad  commission  of  the 
state  to  put  the  railroad  upcm  notice  that 
an  extra  charge  of  more  than  one  cent  per 
mile  full  fare  is  regarded  as  excessive,  un- 
less "such  extra  charge  would  fall  below  the 
minimum  above  given. "  What  the  mini- 
mum above  given  was  or  means,  we  do 
not  know  from  this  record;  nor  does  it. 
appearthat  the  passenger  knew.  (2)  Tak- 
ing it  to  be  a  rule  of  the  company,  it  does 
not  show  that  the  conductor  had  no  right 
to  make  such  au  agreement  with  the  pas- 
senger. It  did  not  specify  that  when  a 
passenger  got  onata  flag  station  hpcould 
not  pay  four  rents  a  mile  to  a  ticket  sta- 
tion, and  there  buy  a  ticket  for  three  cents 
a  mile;  it  simply  declares  that  more  than 
one  cent  a  mile  would  be  excessive  If  the 
passenger  had  no  ticket.  It  appears,  also, 
from  the  evidence  that  the  conductor  said 
that  It  this  passenger  had  got  on  at  Craw- 
fordvllle, a  ticket  station,  he  would  only 
have  charged  him  three  cents  a  mile,  al- 
though he  had  no  ticket.  Unless  there  are 
other  rules  than  the  one  in  this  record, 
■we  see  no  reason  why  a  passenger,  with- 
out any  agreement,  could  not  pay  his  fare 
from  a  flag  station  to  a  ticket  station, 
and  then  buy  a  ticket,  and  travel  for  the 
reduced  fare;  and  if  the  rule  was  that  the 
ticket  agent  was  not  required  to  be  at  the 
ticket-office  at  the  time  the  train  paused, 
and  passengers  could  travel  without  a 
ticket,  from  that  office,  for  three  cents  a 
mile,  we  think  this  passenger  could  pa.vhis 
way  to  the  first  ticket-office,  and,  it  be 
failed  to  get  a  ticket  by  reason  of  the  office 
being  closed,  be  could  again  board  the 
train  and  pass  for  three  cents  a  mile. 
There  being  no  error  In  this  charge,  under 
the  facts  of  the  case,  and  the  evidence  be- 
ing sufficient  to  warrant  the  verdict,  the 
Judgment  is  affirmed. 
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OcBAN  8.  S.  Go.  y.  Matthews. 
(au-preme  Court  qf  OtorviA-    Dec.  8S,  1890.)     , 
Ujuma  A.vD  Bbbvant— Dbtbctitb  ArpuuiCig  — 
EviDBNoa — ExcBSBim  Damaobs. 

1.  In  an  action  by  an  employe  for  injuries 
caused  by  the  falling  of  a  bale  of  cotton  which 
was  being  lowered  Into  the  hold  of  defendant's 
ship,  where  plaintiff  was  working,  It  appeared 
that  the  hooka  by  which  the  cotton  was  lowered 
were  defective,  of  which  plaintiff  bad  no  notice; 
that  it  was  not  the  duty  of  the  co-employe  who  ap- 
plied the  hooks  to  the  cotton,  but  of  other  employes, 
to  inspect  them ;  and  that  when  the  hooks  were  gi7- 
en  to  snch  co-employe  he  was  obliged  to  use  theoL 
Held,  that  a  verdict  for  plaintiff  would  not  be 
disturbed  as  contrary  to  the  law  and  tbe  evi- 
dence. 

i.  Plalutift,  who  was  94  years  oM,  was  per- 
manently injured,  his  leg  having  been  crushed, 
whereby  it  was  shortened  and  made  crooked,  and 
be  was  confined  to  his  bed  for  several  months. 
Held,  that  a  verdict  for  |il,O0U  was  not  excessive. 

8.  nrhere  ttie  defect  in  the  appliances  is  such 
that  the  muster  should  have  known  it,  he  will  be 
presumed  to  have  known  it. 

Error  fn>in  city  court  o(  SaraDnah; 
Hakuk.n.  JudKe. 

Lanton  Jl  Ciinntnffham  and  Edward 8. 
Elliott,  lor  plaliitiff  in  error.  Gurrunl  Jt 
Meldrlm,  for  defendant  in  error. 

SiMMONH,  J.  The  plaintiff  while  In  the 
employment  of  the  defendant,  ami  In  the 
dlKclmrKe  of  hie  duty  in  the  lower  hold  of 
a  Bhip,  WHH  Injured  l)y  a  falling  baleof  cot- 
ton. Meulletced  In  Ida  declaration  that  he 
wa8  hurt  becauue  the  hookn  by  which  the 
cotton  wa8  lowei-etl  from  the  upper  part 
of  the  tihip  were.  l>y  the  ncgllKence  and  de- 
laidt  of  the  defendant,  unsafely  conatruct- 
ed.  In  (llMrepalr,  uiiQt  tor  use,  of  defoctire 
and  Inipi'opermaterlal.  In  an  unsafe  condi- 
tion, and  unlit  (or  the  purpose  for  which 
they  were  heiuK  uued.  being  so  defective  an 
not  to  securely  hold  the  cotton,  on  ac- 
count of  their  ReniTally  detective  condi- 
tion, and  particularly  becauae  the  points 
ol  the  hooka,  beiiiff  worn  smooth,  and 
havlns  l>een  force<l  from  an  acute  to  an 
obtUHe  anKle.  failed  to  necuroly  catch  and 
hold  the  cotton.  He  alleged  that  the  de- 
fendant knew  or  ouKht  to  have  known 
thiH,  and  that  he  hlniaelf  did  not  know, 
and  WHS  Injured  without  fault  on  his 
part.  The  evidence  for  the  plaintiff, 
(which  was  the  sole  evidence  Introduced 
In  the  cane)  showed  that  he  was  hurt,  as 
alleged,  by  the  sllppln^t  of  the  bale  from 
hooks  which  were  so  defective  as  not  to 
securely  hold  the  cotton,  the  point  of  one 
of  the  hooks  beluR  blunt,  and  the  point  of 
the  other  bent  from  Its  proper  position. 
Thene  hooks  were  applied  to  the  bale  by 
another  employe  In  another  part  of  the 
ship,  who  testlfle<l  that  althoush  "the 
books  had  brouKht  down  three  or  four 
bales  that  afternoon,  and  they  came  down 
all  riKht,"  he'saw  there  was  danger  la 
one  of  tbe  hooks,"  and  that  It  was  blunt 
enouffh  to  make  him  think  the  bale  was 
fcolnft  to  slip.  According  to  some  of  the 
testimony  this  was  the  first  bale  that 
came  down,  and  the  books  bad  not  been 
used  before.  It  was  also  shown  that  the 
plaintiff  did  notkuow  of  the  defective  con- 
dition of  the  books,  and  bad  no  opportuni- 
ty to  look  at  them  when  used  on  this  oc- 
casion, and  that  it  was  not  a  part  of  his 


bnslness  to  Inspect  tbem.  Nor  was  thf« 
the  business  of  the  employe  who  applied 
them  to  the  cotton,  so  far  aa  appears 
from  the  evidence.  Acconllne  to  tbe  latter 'a 
testlmimy,  "  that  was  attended  to  by  otli- 
er  people.  When  tbe  books  are  given  to 
us  to  work  with,  we  must  go  ahead. 
whetlier  they  are  all  right  or  not. "  Tbe 
plaintiff  was  permanently  injured;  bis  leg:. 
broken  In  two  places  between  the  knee 
and  hip,  beln^  crushed  between  the  fulling 
bale  and  the  edge  of  a  wooden  cask,  and 
thereby  shortened  and  made  crooked.  He 
was  laid  np  in  bed  and  conflned  to  bis 
house  (or  several  months.  His  injuries 
impnlred  his  efflclency,  and  rendered  him 
unable  to  lift  heavy  welghts.aud  bis  gener- 
al health  was  greatly  Imimlreil.  The  jury 
found  In  favor  of  the  piaintlH  a  verdict 
for  fl.lHK).  The  court  overruled  a  motion 
for  a  new  trial  by  the  defendant  based  up- 
on the  grounds  (1,  2)  that  the  verdict 
wan  contrary  to  law  and  the  evidence,  and 
excessive  in  amount;  and  (3,  4.  6)  that 
the  conrt  erred  In  certain  cbarges  to  tbe 
Jury,  hereafter  set  out. 

1.  The  verdict  is  not  contrary  to  law 
and  the  evidence,  llntler  the  charge  of 
the  court,  the  jury  were  not  allowed  to  re- 
turn a  verdict  for  the  plaintiff  uuleMS  they 
should  find  from  the  evidence  that  he  was 
Injured  because  of  the  negligence  of  the 
defendant,  or  Its  employes  whose  duty  it 
was  to  look  alter  tlie  hooks.  In  (ailing  to 
provide  and  maintain,  so  far  as  reasona- 
ble precautions,  prudence,  and  Investiga- 
tion might  go,  initilements  reasonably 
good  and  sate  for  the  performance  of  Its 
work:  that  he  was  without  fault  himself; 
and  that  the  Injury  was  not  cauHed  by  the 
carelesHness  of  a  co-employe  in  and  aboot 
the  same  line  o(  buxlness  with  the  plain- 
tiff. The  verdict,  therefore,  amounted  to 
a  finding  thattliosefactH  were  eHtnblisbed. 
This  finding  is  supported  by  evidence,  on- 
coutradlcted  by  any  evidence  on  the  part 
of  the  defendant,  and  is  approved  by  the 
judge  who  tried  the  case.  These  facts  be- 
ing established,  the  defendant's  liability 
under  the  law  'stood  eHtabllshed.  Nor 
was  the  defendant  relieved  from  liability, 
as  was  contended  by  counsel,  by  the  fact 
that  these  hooks,  while  in  this  defective 
condition,  might  have  been  or  bad  been 
use<l  without  Injury.  'The  fact  that  a 
servant  may,  by  care  and  caution,  so 
operate  a  defective  and  dang^eroaa  ma- 
chine as  not  to  produce  injury  tohiafd- 
low-servants  does  not  exempt  the  master 
from  his  liability  (or  an  omiSHlon  to  exer> 
else  reasonable  care  and  prudence  in  fur- 
nishing sa(e  and  suitable  appliances.' 
Shear.  &  R.  Neg.  S  IM.  Nor  was  tbe  ver- 
dict excexslve  In  amount.  Theevidence  ««• 
tabllshes  the  palnini,  permanent,  and  dis- 
abling character  of  the  injuries  sustained 
by  the  plaintlB,  who  was  a  young  man  34 
years  of  age,  with  a  reasonable  expecta- 
tion of  raafiy  years  o(  life  before  him. 

2.  The  third,  (ourth,  and  titth  grounds 
of  the  motion,  which  may  be  considered 
together,  complain  o(  certain  instructions 
of  the  court  as  to  the  onus  of  proof.  These 
instructions  were,  in  substance,  that  it  the 
plaintiff  should  show  that  the  implements 
employed  by  the  defendant  or  furnished  to 
its  employes  were  not  fit  implements,  but 
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were  tn  a  defection  and  improper  condi- 
tion, and  the  defect  was  Bucn  au  to  indi- 
cate that  tbedefendantaliouldbaveknonrn, 
or  did  Icnow,  of  its  eziHtence,  tlie  preeump- 
tion  would  be  that  the  defendant  Itnew, 
and  the  burden  would  be  cast  upon  it  to 
show  that  it  did  not  Imow.  It  is  true 
that  the  instnictlona  complained  of  In  the 
tliird  and  fourth  grounds,  standing  alone, 
seem  to  cast  this  burden  upon  the  defend- 
ant, if  the  condition  of  the  implements  Is 
merely  shown  to  have  been  unfit  and  im- 
proper; but  these  instructions  are  qualified 
by  the  Instruction  complained  of  in  the 
fifth  ground,  which  follows,  and  by  which 
the  plaintiff,  in  addition,  required  to  show 
tliat  this  unfit  and  improper  condition 
was  such  as  to  indicate  that  the  master 
should  have  known,  or  did  know,  of  it. 
The  language  is:  "From  the  mere  happen- 
ing of  an  injury  to  the  servant  from  de- 
fective appliances,  there  is  no  presumption 
that  the  master  is  at  fault;  the  servant 
must  go  further,  and  show  negligence  on 
the  part  of  the  master,  unless  the  defect  In 
the  appliances  was  such  as  to  Indicate 
that  the  master  should  have  known,  or 
did  know,  of  its  exlHtence. "  Rise  where  in 
the  charge  the  Jury  were  given  to  under- 
stand that  the  defective  condition  might 
be  so  recent  that  the  defendant  could  not 
be  presumed  to  know  of  it,  and  that  the 
defendant,  in  that  event,  would  not  be  re- 
sponsible;  the  conrt  saying:  "If  these 
books  were  tn  an  improper  condition,  and 
liad  become  In  an  improper  condition  so 
recently  that  the  Ocean  Steam-Ship  Com- 
pany could  not  be  presumed  to  know  of  It, 
then  theOcean  Steam-Ship  Company  would 
not  be  responsible."  Taking  these  In- 
atrnctinns  together,  and  in  connection 
with  the  entire  charge,  and  the  evidence 
upon  which  they  were  predicated,  the 
charge  on  this  subject  was  quite  as  favor- 
able as  the  defendant  was  entitled  to  ask. 
It  is  a  well-established  proposition  that, 
if  the  defect  was  one.  which  the  master 
Blrouid  have  known,  he  will  be  presumed 
to  have  known  It.  It  he  should  have 
known,  he  was  negligent  in  not  knowing; 
and  negligent  ignorance  is  equivalent  to 
knowIe<lge.  Schmidt  v.  Block,  76  Ga.  823, 
and  authorities  cited  infra.  .  When  the 
plaintiff  has  shown  that  the  master  oui^ht 
to  have  known,  the  law  does  nut  put  up- 
on him  the  additional  burden  of  proving 
that  the  master  knew  what  it  was  his 
duty  to  know.  On  this  subject,  counsel 
forthe plaintiff  Inerrorcited  thecas**  of  Mc- 
Millan v.  Railroad  Co.,  20  Barb.  450;  bat 
as  to  that  case,  and  others  in  the  same 
line,  it  is  said,  (2  Thomp.  Neg.  994,  note:) 
"Some  courts  have  held  that  actual  notice 
Is  necessary,  ignoring  the  fact  that  negli- 
gent ignorance  is.  lor  this  purpose,  equiva- 
lent to  notice.  •  •  •  But  the  rule  as 
thus  stated  is  ho  obviously  unsound  as 
not  to  require  discussion.  Moreover,  the 
bigbest  court  in  the  state  where  these  rul- 
ings occur  has  held  otherwise."  "Igno- 
rance on  the  part  of  the  employer  will  be 
negligence  in  a  case  in  which  any  proper 
inqniry  would  have  obtained  the  neces- 
sary information,  and  where  the  duty  to 
iiiqnire  wag  plainly  imperative. "  Id.  996. 
It  is  also  clear  that  the  defect  might  of  it- 
self indicate  that  t)ie  master  should  have 


known  of  it.  Its  patent  and  obvious 
character,  and  the  apparent  age  of  the  de- 
fect, may  indicate  this.  The  master,  being 
under  the  duty  not  only  to  furnish  safe 
and  suitable  implements  to  his  employes, 
but  to  keep  them  In  that  condition,  is 
bound  to  know  the  condition  of  his  prop- 
erty so  tar  as  proper  inspection  will  ena- 
ble him  to  know  it;  and  where  it  is  proven 
that  there  was  a  defect,  and  that  defect 
was  obvious,  and  on  its  face  showed  that 
it  had  existed  long  enough  before  the  in- 
jury to  have  beendiHcovered  by  the  master 
in  the  exercise  of  ordinary  diligence,  it  is 
at  once  apparent  that,  if  the  master  did 
not  know  of  it,  he  might  have  known,  and 
that  be  failed  in  his  duty  to  inspect  and 
know.  For  this  reason  the  Nelms  Case, 
83  Ua.  71,  9  S.  E.  Rep.  1049,  upon  which 
much  stress  was  laid  by  counsel  for  the 
plalutiff  in  error,  is  distlnguiHtiable  from 
this  case.  That  case  was  cited  to  sliow 
that  no  presumption  arises  against  the 
master  from  the  mere  fact  that  the  imple- 
ment which  caused  the  injury  was  defective. 
That  proposition  is  true,  and  so  the  court 
charged  in  thiscase;  but  in  the  Nelms  Case 
the  defect,  which  was  disclosed  by  the 
sudden  and  unlooked  for  breaking  of  a 
hammer,  was  latent,  and  could  not  have 
been  ascertained  by  the  exercise  of  ordi- 
nary care.  Here  no  latent  defect  was  in- 
volved. The  defect,  if  there  was  one,  w^ 
patent,  and  not  only  was  discoverable  by 
the  exercise  of  ordinary  care,  but  could 
not  have  escaped  the  observation  of  a 
merely  casual  looker-on;  and  such  was 
the  case  before  the  implement  was  used  at 
all  on  this  occasion.  The  plalntiif  in  er- 
ror, it  is  true,  contended  that  the  condi- 
tion of  the  implement  was  not.  defective, 
but  did  not  contend  that  the  condition, 
whatever  it  was,  whether  deiectlvo  or  not 
defective,  was  not  perfectly  obvious.  The 
defect  was  obvious  to  the  eye,  it  not  to 
the  mind,  of  the  master.  Once  prove  the 
contested  fact  which  the  court  required 
the  plaintiff  to  show,  that  the  condition 
was  defective,  it  could  not  be  denied  that 
it  was  patetat.  There  was  nothing  latent 
about  the  bluntness  of  the  one  hook,  or 
the  bent  condition  of  the  other.  Nor  was 
this  defective  condition  suddenly  brought 
abont.  It  was  shown,  and  was  In  the 
very  nature  of  things  apparent,  that  the 
bluntness  came  about  by  gradual  wear, 
and  .should  have  been  anticipated  and 
guarded  against  by  the  master,  and  must 
have  been  seen  if  the  Implements  had  been 
looked  at  within  any  reasfmable  time  be- 
fore the  injury.  The  remaining  authorities 
cited  on  this  subject  tor  the  plaintiff  in  er- 
ror are  also  distinguishable  from  the  case 
at  bar.  In  Humphreys  v.  Railroad  Co., 
(W.  Va.)  10  S.  E,  Rep.  89,  the  court  says 
it  did  not  appear  that  the  defect  was  such 
as  Inspection  would  have  detected ;  and, 
besides,  the  plaintiff  knew  of  it,  and  was 
the  only  one  that  knew,  so  far  as  appeared 
from  the  evidence.  In  Railroad  Co.  v. 
Thomas,  42  Ala.  672,  the  court  says:  "It 
might  be  that  in  the  use  of  the  engine  the 
unsafeness  had  never  been  developed. "  In 
Railroad  Co.  v.  Troesch.  68  III.  545,  it  did 
not  appear  that  the  engine  was  obviously 
unsafe  or  defective;  Indeed,  che  court  ijeld 
that  the  plaintiff  failed  to  prove  that  there 
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waa  a  defect  which  could  hare  been  known 
by  the  exercloe  of  diliicence.  Besideu,  that 
case,  aa  far  as  It  gobs,  is  In  accord  with 
the  charge  complained  of  In  the  present 
case;  for  It  holds,  in  effect,  that,  in  order 
to  charge  the  master  with  notice  of  the 
defect,  It  is  enough  to  show  that  in  the  ex- 
ercise of  diligence  be  ought  to  have  known 
ufit.  And  it  is  not  held,  either  in  that 
case  or  the  others  cited,  that  the  defect 
may  not  of  itself  be  sufficient  to  show  that 
the  master  ought  to  have  Icnown,  and 
thus  raise  the  presumption  that  he  did 
know. 

Of  the  abundant  authority  which  could 
be  cited  to  sustain  what  has  here  been 
said,  the  following  will  suffice:  In  Shear- 
man and  Redfleld  on  Negligence,  S  223,  it  Is 
said:  "It  is  enough  to  prove  that  the 
materials  were  defective  in  such  respect 
that,  if  a  proper  Inspection  had  been  main- 
tained, the  defects  would  probably  have 
been  ascertained  in  time  to  have  prevented 
the  injury. "  See,  also,  Id.  S  194.  In  Wood 
on  Master  and  Servant,}  346,  it  is  said: 
"The  fact  that  the  defect  might  have  been 
ascertained  by  proper  examination  and 
care  on  the  master's  part  is  sutficient  evi- 
dence of  negligence  to  charge  him  with  lia- 
bility." See,  also.  Id.  §§348,368.  In  Wedg- 
wood V.  Railroad  Co.,  44  Wis.  44,  it  was 
held  that,  the  defect  being  an  obvious  one,, 
the  refuHai  of  the  court  to  charge  that 
knowledge  of  the  delect  by  the  master 
must  be  proven  was  not  error.  It  was 
said  that,  if  the  defect  "was  of  such  a 
character  that  the  defendant  by  the  exer- 
cise of  ordinary  care  could  have  discovered 
and  repaired  it,  it  was  liable  for  an  injury 
sustained  by  an  employe  inconsequence  of 
such  defect."  In  a  recent  MasHachusetts 
case  (Griffin  v.  Railroad  Co.,  19  N.  E.  Rep. 
166)  the  court  held  that  the  spreading  of 
a  coupling  link  which  injured  an  employe 
was  prituH  facie  evidence  of  negligence, 
and  east  upon  the  master  the  burden  of 
explanation.  Itwassald:  "If  thelink was 
not  sound  and  suitable  for  use,  the  fact  of 
its  being  uxed  in  that  condition  properly 
calls  for  explanation  from  the  defendant; 
and  If.  under  such  circumstances,  the  de- 
fendant fails  to  put  in  any  evidence,  some 
inference  against  it  may  be  drawn  there- 
from. The  tact  may  be  susceptible  of  an 
explanation  sufficient  to  exonerate  the 
defendant,  but  in  the  absence  of  such  ex- 
planation we  think  the  jury  might  proper- 
ly infer  negligence  on  the  part  of  the  de- 
fendant." We  cite  this  last  case,  not  that 
we  fully  approve  it,  but  to  show  how  far 
one  of  the  ablest  courts  in  the  Union  has 
gone  upon  the  subject.  See.  also,  Cowles 
V.  Railroad,  84  N.  C.  809,  distinguished  from 
case  of  latent  defect  in  Hudson  v. Railroad 
Co.,  (by  thesame  coartj)  10  S.  E.  Rep.  675; 
also  Smith  v.  Railroad  Co.,  18  Fed.  Rep.  304. 

It  being  shown,  therefore,  by  the  plain- 
tiff in  this  case,  that  he  did  not  know  of 
the  defective  condition  of  these  imple- 
ments, and  that  It  was  not  his  duty  to  In- 
spect and  apply  them,  but  that  his  em- 
ployment confined  him  to  the  lower  hold 
of  the  ship,  where  be  did  not,  and  could 
not,  see  them ;  and  it  being  further  shown 
that  the  defendant,  whose  duty  it  was  to 
provide  safe  and  suitable  implements,  on 
the  contrary  provided  and  employed  im- 


plements which  at  and  l)efore  the  time  of 
the  Injury  were  obviously  unsafe  and  un- 
fit, and  on  their  face  showed  that  they 
had  been  so  long  enough  for  their  unsafe 
condition  to  have  been  discovered  by  the 
master  in  the  exercise  of  ordinary  diligence, 
— it  is  not  too  much  to  assume  that  the 
defendant  ought  to  have  known  of  this 
condition ;  and  it  is  asking  little  enough 
to  require  it  to  show  that  it  did  not  know, 
or  offer  some  excuse  for  not  knowing. 
This  defense,  if  it  existed,  could  easily  bare 
been  made.  The  proof  must  have  Iain 
within  the  defendant's  reach.  The  hooks 
were  in  its  possession,  presumably  so,  at 
least;  and,  if  the  plaintiff's  evidence  as  to 
the  condition  of  the  hooks  was  untrue, 
the  defendant  could  easily  have  disproved 
it.  But  it  did  not  even  attemptto  do  this. 
It  neither  denied  nor  explained.  It  intro- 
duced no  evidence.  The  most  that  is  com- 
plained of  as  to  this  charge  is  that  it  did 
not  require  the  plaintiff  to  prove  enough. 
It  is  certain,  however,  from  the  evidence, 
that  whatever  was  charged  he  did  prove 
enough.  So,  upon  the  whole,  the  verdict 
shoald  stand.    Judgment  affirmed. 


(86  Oa.  2») 

Williams  v.  Wbbatom. 
(Supreme  Court  <»f  Otorgia.    Nov.  96, 1990.) 

BqUITT— PlBAOIKO — MVTirABlOUSSESa. 

The  plaintiff,  being  administrator  of  his 
wife  and  co-heir  with  her  son,  and  claiming  in- 
dependently of  these  relations  a  superior  eqaity 
ii;  the  land  to  which  one  of  the  defendants  holds 
absolute  title  as  security  for  an  adrance  made  at 
the  wife's  instance  in  payment  of  the  purchase 
money,  the  other  defendant  liein^  the  plaintiff's 
co-heir,  the  action  is  not  multifarious  t>ecause  the 

Slaintiff  seelts,  not  only  to  redeem  the  land  and 
ivest  the  wife's  creditor  of  title,  but  at  the  same 
time  to  conclude  his  co-heir  by  having  his  own 
individual  claim  as  the  real  owner  recognized 
and  adjudicated,  and  a  conveyance  decreed  di- 
rectly to  him  from  the  wife's  creditor,  instead  of 
to  the  wife's  administrator  or  heirs. 
(SyUdbiu  tv  the  Court.) 

Error  from  superior  court,  Cvbatham 
coupty ;  Falliqant,  Judge. 

T.  i>'.  Morgan,  Jr.,  for  plaintiff  in  error. 
J.  B.  Suuasjr,  for  defendant  In  error. 

Blbcklbt,  C.  J.  Wheaton  demurred  on 
the  ground  that  the  petition  is  multi- 
farious. The  trial  court  sustained  the  de- 
murrer. The  action  was  brought  agtilnst 
Wbeaton  and  Fields  by  Wllliaius;  Wiil- 
lums  suing  in  three  capacities,  to-wit,  in 
his  own  right,  as  heir  at  law  of  his  wife, 
and  as  her  administrator.  Fields  is  the 
co-heir  of  Williams,  being  the  son  of  Mrs. 
Williams  by  a  former  husband.  The  the- 
ory of  the  petition  is  that,  as  between 
Mrs.  Williams  and  Wheaton,  the  estate  ot 
Mrs.  Williams  is  entitled  to  a  conveyance 
of  a  certain  city  lot  which  Wheaton  holds 
as  security  for  an  advance  made  by  him  In 
payment  of  a  part  of  the  purchase  money, 
this  advance  having  been  made  at  the  in- 
stance of  Mrs.  Williams  in  her  life-time, 
and  she  havlngcaused  title  to  beconveyed 
to  Wheaton  as  security  for  the  same, 
though  the  deed  Is  absolute  upon  its  face. 
The  plaintiff  now  proposes  to  satisfy 
Wheaton  by  reimbursing  him  for  this-  ad- 
vance.   But  this  theory  is  qualified  by  an- 
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other,  which  affects  the  plaintiff  as  an  In- 
dividual, on  the  one  part,  and  both  de- 
fendantB  on  the  other;  this  being  that 
Wbeaton  holds  the  title  In  eqalty  and  jus- 
tice, not  for  the  estate  of  Mrs.  Williams, 
but  for  Williams  himself,  and  consequent- 
ly that  a  conveyance  by  Wheaton  to  the 
estate  or  the  heirs  of  Mrs.  Williams  would 
not  accomplish  the  result  which  all  the 
equities  involved  in  the  matter  require. 
The  plaintiff  sets  up  that  he  himself  was 
theoriglnal  purchaser  of  the  land;  that  he 
took  possessinn,  made  improvements,  and 
paid  part  of  the  purchase  money;  that  he 
supplied  bis  wife  with  money  to  pay  for  it, 
and  she  failed  to  apply  the  money,  but 
made  a  contract  with  his  vendor  in  her 
own  name,  and  by  the  use  of  that  con- 
tract procured  Wheaton  to  advance 
money  and  take  title  from  the  plaintiff's 
vendor  as  security.  Notice  to  Wheaton 
of  the  plaintiff's  equity  in  the  land  is  not 
charsced,  but  thin  would  seem  to  make  no 
difference;  for  it  Mrs.  Williams,  while  act- 
ing aa  the  agent  of  her  husband,  abused 
ber  agency  by  causing  title  to  be  con- 
veyed to  Wheaton,  Wbeaton  holds  in 
trust  for  the  husband,  and  not  for  the 
wife,  whether' he  was  aware  of  the  hus- 
band's equity  or  not.  And  it  makes  no 
difference  to  him  that  his  true  trust  rela- 
tion comes  to  light  after  the  death  of  Mrs. 
Williams,  provided  he  Is  not  Injured 
thereb.y.  Williams,  the  plaintiff,  offers  to 
pay  him  in  full,  and  thus  protect  him 
against  any  and  all  injury.  It  can  make 
no  difference  to  him  whether  he  executes 
the  COL  veyance  to  Williams  individually, 
or  to  Williams  and  Fit^lds  jointly,  as  the 
heirs  at  law  of  Mrs.  Williams,  tie  may 
safely. do  this  upon  a  decree  in  the  present 
action,  for  Fields  will  be  bound  by  the  de- 
cree, as  will  also  the  creditors  of  Mrs. 
Williams,  if  she  has  any,  inasmuch  as  her 
administrator  (Williams)  is  t>efore  the 
court;  and  it  makes  no  difference  whether 
he  is  there  as  plaintiff  or  defendant,  or 
whether  at  his  own  suit,  or  at  the  suit  of 
another.  He  is  competent  to  represent 
creditors,  both  in  gaining  and  losing  as- 
sets by  litigation  with  third  perxons,  un- 
less be  commits  some  fraud  In  which  those 
who  litigate  with  him  pnrticipate.  'As- 
suming this  to  be  an  honest  action,  and 
Williams  to  have  the  rights  in  the  land 
which  he  alleges,  (and  this  must  be  estab- 
lished by  proof,)  there  will  be  no  danger 
to  Wheaton  in  complying  with  such  de- 
cree as  may  be  rendered. 

It  is  manifest- that,  under  the  state  of 
facts  which  the  plaintiff  alleges,  it  would 
be  unsafe  for  him  to  appear  merely  as  the 
administrator  of  his  deceased  wifein  asult 
to  compel  Wheaton  to  convey,  because 
that  would  commit  him  to  a  false  theory 
of  bis  cose.  Were  be  to  allege  such  facts 
only  as  appertain  to  the  relation  between 
Wheaton  and  Mrs.  Williams,  not  disclos- 
ing those  which  affect  the  relation  of  him- 
self and  Mrs.  Williams  respecting  this 
property,  he  would  probably  be  estopped 
hereafter  from  asserting  his  individual 
claim  In  a  contest  with  his  co-heir.  (!^r- 
tainly  it  would  Involve  two  suits  Instead 
of  one  to  bring  the  title,  which  is  now  In 
Wheaton,  vo  its  ultimate  resting  place  In 
the  plaintiff  as  an  individual.    The  whole 


matter  can  be  accomplished  by  one  suit ; 
and,  as  the  costs  will  be  discretionary 
with  the  court,  the  expense,  if  any,  will  be 
as  light  to  Wheaton  as  it  would  be  if  there 
were  no  controversy  or  ground  for  con- 
troversy between  Williams  and  Fields.  In 
fact,  upon  the  allegations  In  the  petition, 
(and  they  are  admitted  by  the  demurrer,) 
Wbeaton  is  in  the  position  of  a  merestake- 
holder,  and  might  call  upon  Williams  and 
Fields  to  Interplead,  were  he  disposed  to 
do  so.  Perhaps  It  would  bemore  accurate 
to  say  that  this  would  be  his  position 
after  accepting  the  money  tendered  him, 
and  before  making  a  conveyance,  or  being 
decreed  to  make  it.  We  think  the  court 
erred  In  sustaining  the  demurrer.  Judg- 
ment reversed. 


(M  Ga.'2S4) 

Hill  et  &I.  v.  Wkstern  &  A.  R.  Co. 

8amk  v.  Oatb  City  Nat.  Bank. 

(Supreme  Court  of  Oeorgla.    Deo.  1, 1890.) 

Banks— IMSOLVBNOT — PBBntBBNOES— Actions  bt 
Recbivbbs  —  AssiaNVKNT  —  Rights    ov    As- 

BIOMIES. 

1.  Section  4/m  of  the  Code  (Act  1833)  is  a 
special  Statute  of  the  state  of  Oeorgia  with  refer- 
ence to  banlm,  intended  to  prohibit  preferences 
by  a  bank  insolvent  at  the  time  or  in  contempla- 
tion of  insolvency,  which  preferences  might  be 
legal  in  the  case  oi  other  insolvent  debtors  under 
the  act  of  1818. 

^a)  In  order  for  the  receivers  to  maintain  these 
suits,  it  was  not  necessary,  as  a  condition  prece- 
dent, that  the  president,  directors,  or  other  officers 
consenting  to  such  fraudulent  transfers  of  effects, 
etc. ,  should  first  be  prosecuted. 

2.  When  an  insolvent  bank  executed  an  as- 
signment of  "all  and  every  of  its  property  and 
effects,  rights,  and  credits  of  each  and  every  kind 
and  character  whatsoever,  in  as  full  and  com- 
plete a  manner  as  the  same  are  now  owned,  held, 
and  possessed  by  it, "  and  the  assignees  accept 
the  trust,  the  title  of  the  property  passes  lo  the 
assignees,  and  the  right  to  sue  for  and  recover 
all  rights,  credits,  etc. 

8.  When,  upon  the  prayer  of  a  creditors'  bill, 
receivers  of  the  court  are  appointed  to  receive, 
take,  and  hold  all  the  property  and  effects  con- 
veyed to  said  assignees  by  said  deed  ol  assign- 
ment, said  receivers  acquire  all  the  rights  of 
said  assignees.  If,  prior  to  said  assignment,  the 
said  bank,  being  Insolvent,  or  in  contemplation 
of  insolvency,  has  made  any  transfer  of  its  effects 
in  violation  of  section  4429,  said  transfer  is  fraud- 
ulent and  void,  except  as  to  bona  fide  purchasers 
without  notice;  and  the  effects  so  frauduienlly 
transferred  become  a  trust  fund  In  the  hands  of 
the  transferees,  which  may  be  recovered  by  the 
receivers  upon  proper  action  brought,  it  being 
within  the  power  of  a  court  of  equity  to  author- 
ize and  direct  such  proceedings. 

(a)  A  depositor  or  other  bona  ./Ide  creditor  who 
draws  his  check  on  such  bank,  or  receives  effects 
therefrom,  without  notice  of  or  reason  to  suspect 
its  insolvent  condition,  will  he  considered  a  buna 
fide  purchaser  under  this  act 

(b)  Under  the  general  term  "effects,  "the  trans- 
fer of  money,  promlssoiy  notes,  or  other  securities 
will  be  included.. 

4.  The  receivers  were  legally  appointed,  and, 
tmder  the  order  of  Judge  Hood,  were  fully  and 

8 roper ly    authorised  to  institute  and    maintain 
liese  suits. 

6.  Both  of  these  causes  are  to  be  tried  and 
controlled  under  the  act  of  li)83,  (Code,  S  4429.) 
supra,  and  we  think  there  is  enough  evidence  in 
each  case  as  to  the  insolvency  of  the  bank,  and 
as  to  notice  thereof  on  the  part  ol  the  defendants 
at  the  time  of  the  alleged  transfer  of  its  effects 
to  them,  to  carry  the  cases  to  the  jury,  to  be  by 
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Aiem  passed  npon  uader  the  instroctions  of  the 
Kort  In  pursuance  of  this  decision. 

{SyUabut  by  FcMlfjant,  J.) 

Error  from  soperior  court,  Fulton  eonn- 
ty;  M.  J.  Clakkb,  Judges 

The  folloWinK  Is  the  eabstancis  of  tbe 
official  report  in  Hill  and  Thomson,  re- 
ceivers, against  the  Qate  City  National 
Bank: 

Plaintiffs,  as  receivers  of  tbe  Citisens' 
Banlc  of  Georgia,  brought  suit  against  the 
Gate  City  National  Bank  for  tbe  recovery 
of  $17,303.79.  It  was  alleged  in  tbe  decla- 
ration that  on  April  13,  ISSl,  tbe  CltlBens' 
Bank  was  insolvent,  having  numerous 
stockholders  and  creditors,  one  of  its 
creditors  being  tbe  defendant.  On  that 
day, and  afterits  insolvency,  it  transferred 
to  defendant  $7,958.79,  and  three  notes 
amounting  to  $9,345,  which  notes  and 
money  were  of  Its  effects.  This  transfer 
was  nut  for  the  benefit  of  all  its  creditors 
and  stockholdei'B,  was  not  for  a  valuable 
consideration,  and  defendant  at  the  time 
knew  of  the  Ibsolvent  condition  of  the 
bank.  The  declaration  also  set  forth  the 
authority  by  which  plaintiffs  claimed  the 
right  to  maintain  the  suit.  Upon  the 
trial,  plaintiffs  Introduced  the  deed  of  as- 
signment, which  was  made  on  April  13, 
IWI.  The  assignees  named  in  it  were  L.  J. 
UIU  and  W.  8.  Thomson.  Briefly  stated, 
it  asRlgued  to  Hill  and  Thomson,  for  tbe 
benefit  of  each  and  all  of  its  creditors, 
"all  and  every  of  its  property  and  ef- 
fects, rights,  and  credits,  of  each  and 
every  kind  and  character  whatsoever,  in 
as  full  and  complete  a  manner  as  the  same 
are  now  owned,  held,  or  possessed  by  it, 
and  as  fully  as  If  each  and  every  <me  was 
specially  name<l  and  described  herein."  it 
directed  that  the  assignees  should  convert 
all  of  "said  effects  and  property,  rights, 
and  credits  of  every  kind  and  character" 
into  caHh  as  soon  as  the  Hame  could  be 
done  conslHtent  with  its  interest,  and  to 
pay  Its  debt  pro  rate  as  fast  as  the  same 
conid  he  done.  Thomson  and  Hill  ac- 
'^pted  this  trust  on  the  same  day.  Plain- 
tiffH  alHo  introduced  a  copy  of  tbe  bill  un- 
der which  they  were  appointed  receivers. 
This  bill  was  brought  by  the  governor  of 
Georgia,  In  behalf  of  the  state,  against  the 
bank  and  against  Hill  and  Thomson,  as 
its  assignees.  It  alleged  that  tbe  bank 
was  a  state  depository ;  that  on  the  ISCh 
of  April  It  refused  to  pay  a  check  of  the 
state  treasurer,  closed  its  doors,  and  had 
made  an  asRignment  of  all  its  property  to 
UiU  and  Thomson.  It  prayed  that  the 
assigoees  be  restrained  from  paying  any 
debts  due  by  the  bank  until  the  indebted- 
ness of  tbe  state  was  first  paid  off  and  dis- 
charged. It  also  prayed  for  tbe  appoint- 
ment (if  a  receiver.  On  April  25, 1881,  the 
Honorable  Geokoe  Hillyeb,  then  Judge 
of  the  superior  courts  of  the  Atlanta  cir- 
cuit, upon  tbe  hearing  had,  ordered  that 
Hill  and  Thomson  be  appointed  receivers 
to  "take  and  hold  all  the  property  and 
effects  conveyed  to  them  by  a  deed  of  as- 
signment of  the  Citizens'  Bank  of  Georgia, 
•  •  •  and  that  they  convert  such  pnop- 
erty  Into  cash  as  therein  provided  as  rap- 
idly as  tbe  same  can  be  done  without  un- 
necessary sacrifice  of  tbe  assets. "    The  de> 


fendant  was  also  enjoined  from  paying 
out  any  money  until  the  further  order  of 
tbe  coart.  Plaintiffs  also  introdnced  a 
copy  of  an  order  passed  by  the  Judge  of 
the  Patania  circuit,  granting  tbdr  peti- 
tion for  leave  to  sue  the  Gate  City  Nation- 
al Bank  and  the  Western  &  Atlantie  Rail- 
road Company  for  tbe  recovery  of  any 
money  paid  or  assets  transferred  to  tbem. 
or  either  of  them,  by  tbe  Citlsens'  Bank  or 
any  of  its  officers  after  tbe  insolvency  ol 
said  bank  became  known  to  its  officers, 
on  tbe  18tb  of  April,  1881. 

Tbe  oral  evidence  tended  to  atxow  tbe 
following:  At  tbe  time  the  petition  above 
mentioned  to  the  Judge  of  the  Pataola  dr- 
cnlt  and  the  order  based  thereupon  was 
presented  to  the  Judge  to  be  signed,  nei- 
ther tbe  original  bill  nor  any  of  the  plead- 
ings in  that  case  were  shown  him,  nor  did 
be  see  any  record  or  any  orders,  or  any- 
thing of  that  kind ;  bat  a  statement  was 
made  to  him  by  counsel  as  representatives 
of  the  receiver.  No  notice  was  given  to 
anybody  about  tbe  application  for  tbe 
order.  The  Citizens'  Bank  was  insuirent 
on  April  13,  1881,  when  the  assignment 
was  made.  About  half  past  8  in  tlie 
morning  of  that  day,  the  cashier  sent  a 
telegram  to  a  bank  in  Savannah,  direct- 
ing it  to  pay  to  another  bank  there  what- 
ever credit  balance  the  CStisens'  Bank  bad 
with  it,  for  tbe  credit  of  the  Gate  aty  Na- 
tional Bank.  That  telegram  was  proba- 
bly received  by  the  bank  to  which  it  wa« 
addressed  at  about  half  past  lO,  and  was 
certainly  received  between  10  a.  u.  and  1 
p.  M.  By  authority  of  this  telegram,  there 
was  paid  over  to  the  credit  of  the  Gate 
City  National  Bank,  during  bank  hours 
on  that  day ,  $7,958.79.  The  atisens'  Bank 
opened  its  doors  that  morning  at  9 
o'clock,  and  the  deed  of  assignment  was 
drawn  and  signed  between  that  time  and 
11  o'clock,  it  being  signed  at  aboat  10  or 
11.  The  cashier  of  the  Citizens'  Bank  had 
had  no  interview  with  Mr.  Hill,  the  presi- 
dent of  the  Gate  City  National  Bank,  or 
any  other  officer,  as  to  the  funds  in  Sa- 
vannah, previous  to  the  sending  of  this 
telegram,  nor  was  there  any  understand- 
ing, as  to  its  transfer.  Tbe  sending  of  the 
telegram  was  suggested  to  the  cashier  by 
the  fact  that  the  Citisens'  Bank  owed  th« 
money,  and  he  wanted  to  pay  it,  and 
knew  no  other  way  to  do  so.  About  9 
o'clock  tbe  cashier  left  a  message  with 
the  cashier  of  the  Gate  City  National,  ask- 
ing Hill  to  come  to  tiie  office  of  tbe  attor- 
ney of  tbe  Citizens'  Bunk.  He  did  not  re- 
member that  be  told  tbe  cashier  of  tbe 
Gate  City  what  he  wanted  with  Hill,  bat 
was  informed  that  be  was  not  then  ia 
town,  but  would  be  in  on  an  early  trslii. 
At  about  half  past  9,  Hill  came  to  the 
office  of  tbe  attorney  and  met  tbe  cashier 
of  the  Citizens'  Bank  there,  and  at  that 
time  the  attorney  was  drawing  the  deed 
of  assignment.  When  Hill  cume  into  the 
room,  tbe  cashier  had  in  his  iiosseasion,  in 
an  envelope,  tbree  promissory  notM 
amounting  to  about  $9,000.  Thene  notvs 
were  tbe  property  of  the  Clcisens'  Bank, 
and  the  cashier  had  got  them  from  the 
bank  and  put  them  in  the  envelope  that 
morning.  He  did  not  remember  that  be 
made  any  exhibit  of  this  package  when 
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he  Inqnlred  for  Hill  at  the  Oate  City  Bank. 
When  Hill  came  iu,  he  handed  him  this 
envelope  'with  the  notes,  and  thinks  be 
then  told  him  aboot  the  transfer  ol  the 
money  In  Savannah.  He  also  told  him 
that  the  Cltisens'  Bank  was  compelled  to 
suspend ;  that  he  wanted  him  to  take 
these  notes  as  part  payment  of  theamoant 
doe  to  his  bank  by  the  Citicens'  bank,  and 
'wanted  him  to  act  as  one  of  the  asslKneee. 
Hill  received  the  package  and  carried  it 
off.  Before  this  occurred,  the  cashier,  who 
was  one  of  the  directors  of  the  bank,  had 
on  that  morning  seen  its  president  and- 
'the  asaistant  cashier,  who  was  alao  one 
of  its  directors,  and  also  another  director, 
and  it  was  understood  between  them 
that  an  assignment  must  be  made.  The 
cashier  did  not  remember  that  he  had  giv- 
en any  Information  to  any  of  the  directors 
that  he  was  going  to  send  the  telegram, 
but  may  have  spoken  to  the  president  and 
asidHtant  cashier  about  It.  After  the  as- 
Bi;mment  was  prepared,  the  directors 
named  above,  president,  and  t'wo  other 
directors  met  and  directed  the  execution 
of  the  assignment.  Hill  afterwards  stat- 
ed that  he  had  received  the  money  trans- 
ferred to  his  bank.  The  notes  which  the 
cashier  tamed  over  to  Hill  were  solvent 
notes.  At  the  time  the  assignment  was 
made,  the  cashier  of  the  bank  did  not  be- 
lieve it  was  insolvent.  It  had  assets,  at 
their  then  value,  to  pay  its  debts,  in  bis 
opinion,  and  be  did  not  know  that  Hill 
had  any  knowledge  as  to  its  insolvency. 
Up  to  the  very  morning  on  which  the  as- 
signment was  made.  Hill  had  given  it 
credit  for  considerable  same  of  money,  fre- 
qneiitly  without  security,  and,  so  far  as 
the  csHhier  knew,  had  absolute  faith  in  its 
solvency.  The  question  of  the  solvency 
of  the  bank  was  not  discussed  when  these 
not(>s  were  transferred.  The  transfer  was 
mudp  l>eforc  any  of  the  papers  connected 
with  the  assignment  were  completed,  and, 
according  to  the  recollection  of  the  cash- 
ier, he  told  Hill  nothing  about  the  pro- 
posed assignment  until  be  had  delivered 
the  notes  In  question  to  him,  and  had  told 
him  about  the  mone.y  being  sent,  though 
he  was  not  positive  as  to  the  order  of 
time  in  which  these  events  occurred ;  they 
WKre  all  about  the  same  time  and  at  the 
same  place.  The  cashier  did  not  intend 
to  pay  to  Hill  anything  more  than  the  in- 
debtedness of  the  Citixens'  Bank  to  the 
Gate  City  Bank,  but  upon  this  trial  did 
not  remember  what  the  exact  amount  of 
that  indetitedness  was,  and  did  not  re- 
member what  he  did  at  that  time  to  as- 
certain the  exact  amount  of  the  debt. 
There  was  no  further  consideration  for 
the  tranHfer  except  the  debt  to  the  Gate 
City  Bank.  Part  of  the  indebtedness  was 
New  York  exchange,  which  had  been 
bonght  from  the  Cltisens'  Bank;  and  the 
cashier  did  not  know  that  it  had  been  de- 
termined at  the  time  of  transfer  whether 
the  New  York  exchange  would  be  paid 
or  not,  but  be  did  not  believe  it  would  be 
paid,  l)ecanse  other  checks  had  been  re- 
fused the  day  before.  He  did  not  remem- 
ber wliether  at  the  time  of  the  transfer 
there  was  any  settlement  of  the  debt — 
adjusting  and  ascertaining  the  balances — 
or  not;  nor  did  he  think  he  got  a  receipt 


from  Hill.  Nea^y  all  of  the  Indebtedness 
of  the  bank  to  its  creditors  remains  un- 
paid. A  large  amount  of  assets  which  the 
bank  had  at  the  time  of  the  assignment, 
and  which  were  supposed  to  be  of  value, 
there  was  great  loss  pn  after  the  assign- 
ment, for  various  reasons,  by  no  fault  of 
any  officer  of  the  bank.  At  the  conclu- 
sion of  the  testimony,  defendant  moved  for 
a  nonsuit,  which  was  grantei,  and  the 
plaintiffs  excepted. 

In  Hill  and  Thomson,  receivers,  against 
the  Western  &  Atlantic  Railroad  Com- 
pany, the  additional  evidence  was  as  fol- 
lows: "The  bank  ceased  to  do  business 
on  April  18, 1881,  and  closed  its  doors  be- 
tween ten  and  eleven  o'clock  on  that  day. 
During  that  morning  the  teller  was  in  the 
bank,  paying  out  money  part  of  the  time, 
up  to  the  hour  named.  Deposits  were  not 
received  on  that  day,  bat  about  all  the 
money  there  was  in  the  bank  was  paid 
out.  The  defendant  kept  an  account  wltb 
the  bank,  and  its  treasurer  was  one  Mor- 
rill, who  was  also  a  director  of  the  bank 
at  that  time,  and  had  been  connected  with 
it  for  several  years  as  director,  and  for 
a  time  as  president  or  vice-president.  He 
was  in  Atlanta,  where  the  bank  was  lo- 
cated, on  the  day  of  the  bank's  failure, 
and  he  resided  in  Atlanta.  The  teller  was 
a  director  of  the  bank,  and  so  was  the 
cashier.  On  the  11th  day  of  April,  Morrill 
was  told  by  the  cashier  that  the  bank  was 
being  hard  pressed  by  Its  creditors,  by  the 
state  particularly.  It  l>elng  a  state  deposi- 
tory, and  that  he  was  afraid  it  would 
havetodose.  Morrill  replied  tbatbedtdnot 
think  so;  that  the  cashier  was  more  fright- 
ened than  hart,  or  something  like  that. 
In  the  afternoon  of  the  12th  of  April,  Mor- 
rill came  by  the  bank  and  asked  the  cash- 
ier hnw  be  was  getting  along,  and  the 
cashier  replied  that  they  were  still  alive, 
or  something  llkn  that.  On  the  morning 
of  the  13th  of  April,  between  eight  and 
half  past  eight  o'clock,  the  cashier  came 
by  Morrill's  bouse  and  told  him  the  bank 
would  have  to  suspend  that  day.  They 
talked  the  matter  over,  and  agreed  to  go 
to  an  attorney's  office  and  have  him  draw 
a  deed  of  assignment.  They  did  so,  and 
the  attorney  began  to  prepare  the  deed, 
the  cashier  staying  until  he  bad  completed 
it,  and  Morrill  not  staying  so  long,  but 
going  away  to  his  office,  as  the  cashier 
presumed,  at  the  defendant's  depot,  from 
which  office  he  was  called  to  come  to  the 
bank  to  a  meeting  of  the  board  of  directors 
for  the  purpose  of  making  an  assignment, 
and  the  asslgnmen  t  wasmade.  Morrill  and 
the  cashier  got  to  the  attorney's  office 
about  half  past  eight,  or  a  little  later,  in 
the  morning,  and  nine  o'clock  was  the 
opening  hour  of  the  bank.  Morrill  was 
told  by  the  cashier,  on  the  11th  of  April, 
that  the  bank  was  very  hard  up  and  a 
good  deal  of  money  being  taken  away 
from  it,  partly  by  the  state;  and.  If  i'te 
creditors  continued  to  press  it  as  they 
were  doing,  he  did  not  see  how  it  eould 
weather  the  storm.  Morrill  told  the  cash- 
ier that  the  next  day,  Che  12th,  was  the 
pay-day  of  the  defendant,  but  that  he 
would  not  take  the  money  that  day,  and 
he  did  not  take  it  that  day.  On  the  morn- 
ing of  the  13th,  at  the  attorney's  office. 
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Morrill  asked  thecashier  howmnch  money 
tbe  bank  bad  that  morning,  and  the  cash- 
ier told  bim  as  near  as  he  knew,  and  Mor- 
rill said  be  would  go  and  have  a  check 
drawn  and  get  the  money  for  his  pay-roll. 
One  Watson  was  the  clerk  of  Morrill  at 
that  time.  A  little  after  nine  o'clock  in 
the  morning  of  the  13th,  Watson  came  into 
the  bunk  with  a  check  for  $22,000  or  $24,- 
000,  signed  by  himself  lor  the  treasurer  of 
defendant,  and  was  told  that  there  was 
not  enough  currency  in  the  bank  to  pay 
It.  Then  fl8.624.28  was  counted  out  to 
bim  by  the  teller,  and  a  cheek  for  that 
amount,  signed  by  Watson  for  tbe  treas- 
urer, and  drawn  on  the  bank,  was  substi- 
tuted for  the  other  check.  Tbe  teller  testi- 
fied, among  other  things,  that  he  did  not 
remember  exactly  how  be  got  tbe  figures 
in  tbe  amount  paid  to  Watson,  but  that 
Watson's  pay-roll  perhaps  called  for  an 
odd  amount  in  change.  He  did  not  re- 
member whether  there  was  the  same 
amount  of  change  called  for  in  the  check 
first  drawn,  but  Watson  made  out  the  lat- 
ter check  simply  because  tbe  teller  did  not 
have  the  f  24,000  to  give  bim.  He  did  not 
remember  that  he  told  Watson  about  the 
amount  of  money  on  band,  and  be.  the 
teller,  found  out  how  much  money  there 
was  by  looking  into  the  safe  where  the 
bills  and  currency  were  kept,  and  counted 
outabouttheamount  of  money  mentioned 
and  gave  it  to  him;  be  is  satisfied  this 
did  not  take  every  dollar  in  the  bank,  but 
thinks  there  was  $800  or  f  1,000  paid  out 
on  checks  after  that.  In  addition  to  tbe 
amount  thus  paid  tbe  defendant,  tbe 
bank  owed  tbe  defendant  at  the  time  of 
the  banl^s  failure  $18,887.10,  and  possibly 
some  additional  amounts.  Watson  came 
for  the  money  for  the  pay-roll  in  the  regu- 
lar manner,  and  that  was  the  regular  pay- 
roll day.  At  the  time  the  bank  wascloned, 
the  state  was  its  creditor  as  a  depositor, 
in  thesum  of  over  $100,000,  and  it  had  divers 
other  creditors.  The  teller  and  cashier 
both  testified  that,  when  the  bank  made 
its  assignment,  they  did  not  believe  it  was 
insolvent.  The  cashier  testified  that  be 
was  talking  to  Morrill,  in  tbe  conversa- 
tions above  mentioned,  as  one  bank  officer 
to  another,  witb  reference  to  looking  out 
for  the  bank's  interest.  Tbe  defendant 
had  kept  an  account  with  the  bank  all  tbe 
time  after  its  organization.  It  was  gen- 
erally tb;  custom  of  Watson  to  send  a 
memorandum  early  in  the  day  to  tbe  bank 
as  to  the  amount  and  various  denomina- 
tions of  money  wanted,  so  as  to  gire  the 
bank  notice.  It  takes  a  good  long  time 
to  make  up  a  pay-roll  of  defendant.  It 
further  appeared  that,  at  the  time  of  its 
failure,  tbe  bank  had  over  $100,000  worth 
of  certain  bonds,  and  about  two  weeks, 
or  perhaps  a  month,  before  the  failure, 
$30,000  of  them  were  turned  over  to  the 
defendant  as  security  for  Its  deposit,  in 
case  it  became  necessary  to  use  it  as  such, 
some  question  having  been  raised  bysome 
of  defendant's  directors  about  Morrill 
keeping  the  deposit  with  the  bank,  it  baT> 
ing  happened  that  some  time  before  tbe 
failure  of  the  bank  one  of  its  drafts  bad 
gone  to  protest  in  New  York  on  account 
of  a  railroad  washout.  The  bonds  re- 
ferred to  the  bank  never  got  back,  so  far  as 


tbe  cashier  knew,  and  they  were  not 
charged  upon  the  account  of  tbedefendaut 
by  the  bank.  After  tbe  receivers  were  ap- 
pointed, they  told  the  cashier  that  they 
were  about  to  sell  the  bonds,  or  bad  sold 
them,  at  about  30  cents  on  tbe  dollar. 
The  bonds,  at  the  time  they  were  trans- 
ferred to  Morrill,  were  considered  by  tbe 
cashier  fairly  worth  par.  It  does  not 
definitely  appear  from  tbe  evidence  whether 
the  bonds,  which  came  into  the  possession 
of  tbe  receivers,  were  tbe  $30,000  worth  re- 
ferred to  above,  or  other  bonds  of  tbe 
same  issue,  which  were  tbe  property  of 
tbe  bank.  The  $30,000  worth  of  bonds 
mentlpned  did  not  enter  into  tbe  amount 
($18,887.10)  stated  above  as  being  still  doe 
by  tbe  bank  to  tbe  defendant,  on  deposit 
account,  after  the  taUnre."  The  action 
was  for  the  recovery  of  this  $18,887.10. 
After  tbe  close  of  plaintiffs'  evidence  a  mo- 
tion for  nonsuit  was  made,  whirh  motion 
was  sustained,  and  to  this  decision  plain- 
tiffs excepted. 

C.  Anderson,  Atty.  Gen.,  John  L,  Bop- 
kina,  M.  A .  Candler,  and  Hall  &  Hammond, 
for  plaintiffs  in  error.  Julius  Brown,  N.J. 
Hammond, and  Jackson  &Jackaon,tor  de- 
fendant in  error. 

Prb  Cdrum.  The  grant  of  nonsnit  in 
both  cases  is  reversed. 

(8C  Oa.  JH) 

Peck  t.  La  Roche  et  aJ. 
[Supreme  Court  of  Georgia.    Dea  10,  1890.) 

ISSVAKCB  OF  ALUS  WRrT— SSBVIOS  —  IfOTIOM  TO 

DisMisa. 

1.  There  being  but  one  suit,  one  petition,  one 
defendant  the  clerk  has  no  power,  without  some 
direct  and  express  order  of  the  court,  to  issue  more 
than  one  process.  A  second  process  issued  by 
him  of  his  own  will,  after  theapi)earance  term  of 
the  case,  is  void. 

2.  Formal  entries  of  continuance  made  by  the 
judge  on  the  bench  docket  at  and  after  the  ap- 
pearance term  do  not  import  any  leave  or  order 
to  issue  a  second  process,  or  extend  the  time  for 
service. 

8.  Standing  alone,  a  process  is  no  le^al  au- 
thority to  the  sheriff  to  serve  the  defendant  after 
the  appearance  term;  and  where  the  defendant 
appears  at  the  first  term  after  tbe  actual  service, 
and,  without  pleading  to  the  action,  moves  to 
dismiss  tbe  same  for  want  of  due  service,  the  mo- 
tion should  t>e  granted.  Though  acquiescence  in 
such  defective  service  might  bind  tbe  defendant, 
no  acquiescence  can  be  implied  when  tbe  objec- 
tion is  made  promptly  by  a  motion  to  dismiss. 
(SyUdbus  by  the  Court.) 

Error  from  city  court  of  Savannah; 
Harden,  Judge. 

Lester 4  Rarenel,  tor  plaintiff  in  error. 
W.  P.  La  Roche,  for  defendant  in  error. 

Bleckley,  C.  J.  The  declaration  was 
filed  April  11,  1889.  The  first  process  was 
dated  on  that  day,  and  was  returnable 
to  the  May  term  of  tbe  city  court. 
After  tbe  July  term  bad  Intervened,  a 
second  process  was  issued  by  the  clerk 
of  bis  own  will,  and  without  any  order 
of  the  court  on  the  subject,  dated  Octo- 
ber 14. 1S80,  and  made  returnable  to  tbe 
November  term.  Personal  service  was 
effected  upon  tbe  defendant  on  the  next 
day  after  tbe  second  process  was  issued. 
No  service  except  this  wa<i  returned,  nor 
was  tbere  any  return  of  ooo  est  Inventus; 
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and  the  court,  so  far  ae  appears,  bad  ap 
to  tbat  time  taken  no  action  touetiioK 
tbe  case,  except  to  enter  on  the  bench 
docket  two  continuances, — one  on  June 
4tb;  the  other  on  July  let.  At  the  No- 
vember term,  to  which  the  second  procesa 
waa  returnable,  the  defendant  appeared 
by  counsel,  and,  without  admlttint;  Juris- 
diction, moved  in  writin;::  to  dismiss  the 
petition  and  process  liecause  tbe  petition 
was  filed  in  April,  and  process  issued  re- 
turnable to  May  terra,  but  was  not 
served  until  October.  The  motion  also 
recited  the  further  fact  that  new  process 
was  attached  returnable  to  November 
term.  Pending  this  motion,  another  con- 
tinuance WHS  entered  on  the  docket,  dated 
January  10,1890.  On  February  12th.  the 
motion  was  overruled  by  the  court.  The 
statute  applicable  to  the  city  courfof  Sa- 
vannah provides  that  "all  suits  in  said 
court  (except  attachment  cases)  shall  be 
commenced  at  least  fourteen  days  before 
the  term  to  which  they  are  returnable, 
and  the  process  shall  be  served  on  the  de- 
fendant at  least  ten  days  before  the  ses- 
sion of  the  Court.  Suits  shall  In  other  re- 
spects be  conformable  to  the  mode  of 
proceeding  in  the  superior  courts,  but  the 
process  shall  be  annexed  by  the  clerk  of 
said  city  court,  be  tested  Id  the  name  of 
the  Judge  thereof,  and  be  directed  to,  and 
served  by,  the  sheriff  thereof. "  Code,  § 
4918.  Tbe  general  law  applicable  to  the 
superior  courts  requires  that  "to  such  pe- 
tition tbe  clerk  shall  annex  a  process,  un- 
less the  same  be  waived,  signed  by  the 
clerk  or  his  deputy,  and  bearing  teste  in 
the  name  of  a  Judge  of  the  court,  and 
directed  to  the  sheriff  or  his  deputy,  re- 
iiulringthe  appearance  of  tbe  defendant  at 
the  return  term  of  tbe  court. "  Code,  § 
3334.  "The  clerk  shall  deliver  tbe  original 
petition,  with  process  annexed,  together 
with  a  copy  of  tbe  petition  and  process 
for  each  defendant,  to  tbe  sheriff  or  bis 
deputy,  who  shall  serve  such  copy  upon 
each  defendant  residing  in  tbe  county  at 
least  fifteen  days  before  tbe  first  day  of 
the  term,  and  within  five  days  from  the 
time  of  receiving  tbe  same,  and  make  an 
entry  of  such  service  upon  tbe  original 
petition,  and  return  tbe  same  to  tbe 
clerk."    Code,  §3339. 

1.  The  second  process  Issued  In  this  case 
was  a  nullity.  It  is  manifest  that  where 
there  is  but  one  Kult,  one  petition,  one  de- 
fendant, tbe  clerk  has  no  authority, 
without  some  express  oruer  of  tbe  court, 
to  issue  more  tlian  one  process.  His  pow- 
er to  issue  is  then  exhausted.  The  second 
process  was  mere  blank  paper,  and  con- 
se(]Ufntly  is  to  be  eliminated  from  the 
premises  in  reaching  a  right  conclusion 
touching  the  validity  of  the  service  now 
In  question. 

2.  Tbe  two  entries  of  continuance  made 
before  service  were  mere  memoranda  by 
the  Judge  on  the  Iteuch  docket,  and  did 
not  import  that  the  court  bad  granted 
any  leave  or  order  to  issue  a  second  pro- 
cess, or  extend  tb^time  for  service;  on  the 
contrary,  these  entries  would  Import  that, 
so  far  as  tbe  Judge  knew  or  bad  reason  to 
believe,  tbe  ca^e  was  pending  in  court  like 
other  cases  in  which  due  service  had  been 
effected.    A  continuance  means  that   the 


trial  is  postponed  to  a  succeeding  term ; 
not  that  the  time  for  service  is  postponed 
or  extended. 

S.  Tbe  first  process.  Standing  alone,  was 
no  authority  to  the  sheriff  to  effect  serv- 
ice after  tbe  return  or  appearance  term  of 
the  case.  Had  he  served  It  before  that 
time,  though  less  than  10  days,  the  act  of 
1885  would  have  aided  tbe  service,  and 
made  it  good,  not  for  the  appearance 
term  named  in  the  process, butforthe next 
succeeding  term;  the  act  substituting 
the  latter  in  place  of  the  former  as  the  ap- 
pearance term.  Acts  1S84-5.  p.  103.  This 
act,  however,  changes  the  prior  law  only 
where  tbe  time  of  service  Is  before  tbe  reg- 
ular appearance  term,  but  too  late  for 
that  term.  As  the  service  here  was  not 
only  after  Ihe  appearance  term,  but  after 
the  succeeding  term  bud  also  Intervened, 
it  Is  obvious  that  the  act  has  no  applica- 
tion. It  win  be  observed  that  the  defend- 
ant appeared  at  the  first  term  after  he 
was  served,  and  made  objection  by  mo- 
tion to  dismiss  the  action.  He  is  not 
chargeable,  therefore,  with  any  laches  or 
acquiescence.  In  Dobbins  v.  Jenkins,  51 
Ga.  203,  not  only  was  tbe  service  based 
on  an  express  order  of  tbe  court  giving 
further  time,  but  tbe  defendant  acquiesced 
for  two  years  after  service  was  effected, 
and  did  not  move  to  dismiss  thecase  until 
it  was  called  for  trial.  Moreover,  the 
plaintiff  made  it  appear  that  be  had  used 
diligence  in  tbe  endeavor  to  obtain  serv- 
ice indue  time;  and  tbe  court,  in  its  de- 
cision, recognized  tbe  question  of  such  dili- 
gence as  Involved,  saying:  "When  the  at- 
tention of  the  court  was  called  to  the  case 
at  the  second  term  of  the  court.  It  would 
have  been  its  duty  to  have  dismissed  it  for 
want  of  service,  unless  it  had  been  made 
to  appear  to  tbe  court  that  there  bad  been 
no  want  of  diligence  on  tbe  part  of  the 
plaintiff  in  having  the  service  perfected  on 
the  defendant. "  The  want  of  duesA-vlce 
before  tbe  apiiearance  term  of  the  process 
was  expressly  ruled  in  Hood  v.  Powers, 
57  Gh.  244,  to  be  good  cause  for  dismiss- 
ing the  action  on  motion  made  at  tbe  ap- 
pearance term.  In  that  case,  as  in  this,  the 
defendant  moved  at  the  first  term  after 
service.  So  far  as  appears  from  tbe  rec- 
ord before  us,  no  cause  whatever  was 
shown  by  the  plaintiffs,  on  tbe  hearing  of 
the  motion  to  dismiss,  why  service  was 
delayed.  Tbe  sherilT  had  made  no  return 
that  tbe  defendant  could  not  be  found ;  so 
that  there  was  not  even  the  evidence  of 
such  a  return  to  account  for  the  failure  to 
serve  In  dne  time.  As  tbe  plaintiffs  did 
not  require  the  sheriff  to  make  some  re- 
turn of  his  action,  tbe  presumption  is  that 
his  failure  to  act,  if  be  did  fall,  was  with 
their  consent,  or  under  their  direction. 
In  adjudicating  upon  the  motion,  we  can 
look  only  to  what  was  before  tbe  court 
when  that  motion  was  decided,  not  to 
anything  that  afterwards  appeared  upon 
tbe  trial  of  issues  of  fact  raised  by  tbe  plea 
to  the  Jurisdiction,  etc.  Exception  to 
overruling  themotion  was  made  and  en- 
tered peariente  lite,  and  error  on  that  de- 
cision Is  regularly  assigned  in  the  general 
bill  of  exceptions  which  brought  thecase 
to  this  court.  Ruling,  as  we  do,  that  the 
court  erred  in  not  dismissing  the  action. 
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the  subsequent    proceedings    count  tor 
nothing.    Let  the  action  be  dismissed. 
Jadgment  reTersed. 


(K  0«.  SO) 


HODSON  T.  Pdbtt. 


(Supreme  Court  of  Otorgla,  Deo.  90,  I8W.) 
■riDBina— Wkittbh  Oontraot—  Fboov  o»  Kxs- 
cunoK. 
A  written  oontraoL  which  is  attested  by  a 
mbacribiDg  witness,  will  not  be  received  in  evi- 
dence unless  the  ezecntion  of  the  contract  is 
proved  by  the  snbscrtbing  witness,  or  the  failure 
to  produce  the  witness  Is  explained  and  bis  sig- 
nstora  proved. 

Error  from  superior  court.  Hall  county ; 
Wblubornb,  Judge. 

O.  B.  Prior  and  W.  S.  Plckrell,  lor  plain- 
tiff in  error.  W.  F.  Findley  and  H.  L. 
PattersoD,  for  defendant  in  error. 

Blandford,  J.  A  verdict  baring  been 
rendered  in  this  case  in  favor  of  the  de- 
fendant in  error,  (who  was  the  plaintiff  in 
tbe  court  below,)  the  plaintiff  in  error 
moved  tor  a  new  trial,  which  was  refused 
by  tbe  court,  and  he  excepted.  The  main 
ground  of  error  is  tbe  refusal  by  tbe  court 
to  admit  a  written  contract  between  the 
plaintiff  in  error  and  one  Estes,  on  tbe 
ground  that  the  execution  of  the  same  bad 
not  been  proved  by  the  subscribing  wit- 
ness thereto;  it  being  offered  to  show 
what  the  plaintiff  in  error  had  rented  the 
property  for  two  others,  and  for  the  pur- 
pose of  showing  tbe  true  rental  value  of 
tbe  same.  By  this  contract,  Estes  agreed 
to  pay  f  20  per  month  for  one  ^'ear,  and 
there  was  a  subscribing  witnisris  to  the 
same.  We  think  the  court  did  right  to 
reject  this  evidence.  Tbere  is  nothing  in 
the  record  to  show  why  tbe  subscribing 
witness  was  not  produced,  nor  was  there 
any  evidence  offered  to  prove  his  signature 
to  this  contract.  Under  these  circum- 
stances,-we  Icnow  of  no  rule  of  law  which 
would  authorise  tbe  introduction  of  this 
evidence,  and  we  therefore  nfBrm  the  judg- 
ment of  the  court  below  in  refusing  to 
grant  a  new  trial.    Judgment  affirmed. 


<86  as.  SZ7) 

.    Qkoboia  Bailboad  &  Bankimo  Co.  ▼. 
Thompson. 
(Suprane  Court  of  Qtorgia.    Deo.  90,  1880.) 
CABBnBS — LiABiLrrr  as  Wabkhouskmax. 
In  an  action  against  a  railroad  company  for 
a  tmnk  alleged  to  have  been  lost  while  In  defend- 
ant's warehouse  by  its  neglieenoe,  a  oharge  that 
■*if  the  defendant  failed  to  deliver  It,  [the  trunk,] 
and  undertook  to  deposit  it  in  its  wareboose,  the 
liability  of  tbe  railroad  would  be  that  of  a  ware- 
bonaeman,"  is  correct, as itaubmits to the]ury  tbe 
qnestioa  whether  defendant  delivered  the  trunk 
to  its  agent  to  be  deposited  In  its  warehouse  or  to 
plaintifL 

Error  from  superior  court,  Taliaferro 
county ;  Hinbs,  Judge. 

J.  B.  Cummtag,  Bryan  Cnmming,  and  M. 
P.  Base,  for  plaintiff  in  error.  Horace  At. 
Holdea  and  Jaa.  Wbitebead,  for  defend- 
aut  in  error. 

Blandford,  J.  1.  The  first  three 
grounds  of  the  motion  for  a  new  trial  in 
this  case,  that  tte  verdict  is  contrary  to 


law.  to  tbe  evldedce,  etc.,  we  think  ars 
not  WjbU  taken. 

2.  It  is  further  alleged  as  error  that  ths 
court  charged  the  Jury  that  **  if  tbe  defend- 
ant failed  to  deliver  it.  [tbe  trunk.]  and 
undertook  to  deposit  it  in  Its  warehouse, 
the  liability  of  the  railroad  would  l>e  that 
of  a  warehouseman,  and  they  would  be 
bound  to  use  ordinary  diligence  in  taking 
care  of  it;  and,  if  they  failed,  tbe  plalutIB 
would  be  entitled  to  recover."  We  think 
this  charge  was  correct.  Whether  tbe 
company  delivered  the  trunk  to  the  plain- 
tiff, or  to  its  own  agent  to  be  deposited 
in  its  warehouse,  was  a  question  of  fact 
to  be  determined  by  the  jury,  and  the 
court  left  that  question  fairly  to  the  Jury 
to  determine.  It  the  trunk  had  been  deliv- 
ered to  the  plaintiff,  then  the  company 
wouldflothave  been  llableforitsloHs.  Tbe 
station  agent,  under  such  circumstances, 
would  have  been  her  agent,  and  she  would 
have  to  look  to  such  agent  In  the  case  uf 
loss.  But  If  the  company  did  not  deliver 
the  trunk  to  her,  but  to  Its  own  agent, 
then  the  company  would  be  liable,  as  a 
warehouseman,  for  ordinary  care  and  dili- 
gence in  taking  charge  of  it.  We  thiuk 
this  was  a  question  of  fact  to  be  submit- 
ted to  the  jury,  and  that  it  was  properly 
submitted  under  the  charge  of  the  court. 
Therefore  we  aee  no  error  in  the  retuHal  <>t 
the 'court  to  grant  a  new  triaL  Judg- 
ment affirmed. 

(M  Oa.  »31) 

liTATHAM  V.  STATB. 

(Supreme  Court  of  Georgia.    Deo.  90,  1890.) 
Haw  Tbiai/— Nbwlt-Disoovekid  Kvidbxcs— Pab- 

TICBPS  CUIMINIS. 

Defendant,  who  was  indicted  as  party  to 
a  conspiracy  that  resulted  in  tbe  hanging  and 
beating  of  one  S.,  and  was  convicted,  filed.  In 
support  of  his  motion  for  a  new  trial,  the  affl- 
davits  of  certain  others  of  the  censpiratoi-a  that 
defendant  knew  nothing  of  the  affair  until  8.  was 
brought  to  his  house  after  being  beatsn.  Held, 
that  a  new  trial  was  properly  refused,  an  tba 
afflantswere  all  parties  to  the  crime,  and  oo  suffi- 
cient reason  was  given  for  tne  failure  to  intro- 
duce their  testimony  at  the  trial. 

Error  from  superior  court,  Jackson 
county;  Hutchinos,  Judge. 

W.  J.  Pike  and  J.  B.  Estea,  tor  plaintitr 
In  error.  B.  B.  BaaaeU,  8ol.  Qen.,  for  the 
State. 

Blandford,  J.  This  case  was  here  at 
tbe  October  term,  \9^,  and  will  be  found 
reported  in  84  Ga.  17, 10  S.  E.  Kep.  49:i,  tba 
judgment  of  tbe  court  below  refuRing  to 
grant  a  new  trial  being  affirmed  by  this 
court.  Afterwards,  at  the  February  term, 
18iH),  of  Jackson  superior  court,  M.  J.  C. 
Statham  and  Joe  Stntham  made  a  second 
motion  for  a  new  trial,  upon  the  follow- 
ing grounds:  (1)  That  Frank  Kohertson 
has  made  certain  disclosures  and  confes- 
sions of  which  these  two  defendants  bad 
no  knowledge  before  tbe  February  tei-m. 
1889,  of  Jackson  superior  court,  and  tbejr 
did  not  know  they  could  prove  such  facts 
by  said  Robertson.  (2)  Archer,  in  Au- 
gust, 18S9,  made  knowh  to  these  defend- 
ants facts  which  are  detailed  in  Archer's 
affidavit  appended  to  this  motion.  (3) 
Frank  Martin,  who  was  not  indicted  with 
these  defendants,  has,  within  tbe  last  few 


Digitized  by 


Google 


Ga.) 


BISHOP  0.  STATE. 


641 


weeks,  made  known  to  ftaem  the  facta 
stated  In  bia  affidavit  attached.  In  sup- 
port of  this  motion,  movants  produced 
the  affldavlta  ol  Frank  Robertson,  Archer, 
and  James  Martin,  tending  to  show  the 
following:  Martin  was  not  Jointly  in- 
dicted with  the  other  defendants,  bat  was 
indicted  subsequently  for  the  same  oHense, 
and  pleaded  guilty.  These  affiants  were 
all  present  and  participated  in  the  whip- 
ping and  maltreatment  of  Shellnut,  and 
knew  all  the  parties  who  were  present  and 
took  part.  These  parties  met  at  Tucker's 
house,  as  they  had  agreed  to  do,  and  pro- 
ceeded to  the  bouse  of  Shellnut,  and  took 
taim  out  and  hung  him,  and  then  whipped 
him.  Kelther  of  the  Stathams  nor  An- 
drew Martin  were  present,  nor  did  they 
know  that  Shellnut  was  to  be  taken  out 
or  whipped,  or  that  a  plot  or  agreement 
had  been  made  to  take  him  out  or  whip 
him.  or  do  anything  else  with  him.  It 
was  part  of  the  agreement  of  the  con- 
spirators that  nothing  should  be  said  or 
done  that  would  notify  the  Statbams  or 
Andrew  Martin  or  cause  them  to  suspect 
that  the  conspirators  were  going  to  do 
anything  to  him.  The  conspirators  were 
Tucker,  Robertson,  Arciier,  Arnold,  and 
Frank  Martin,  and  before  they  went  to 
Sheilnat's  house  they  dlHguised  themselves 
so  that  they  would  not  be  known,  and 
after  their  disguises  were  put  on,  they 
themselves  could  not  tell  who  each  one 
was.  Their  disguises  were  not  removed 
until  after  they  had  whipped  Shellnut  and 
carried  him  to  Statham's  and  separated, 
etc.  These  and  some  other  facts  stated  in 
the  affidavits  were  read  in  support  of 
the  motion.  The  court  refused  to  grant 
a  new  trial  as  to  M.  J.  C.  Stathani, 
and  this  ruling  was  excapted  to.  Ws 
think  the  court  did  right  in  refusing  to 
grant  the  motion  for  n  new  trial,  the  evi- 
dence In  the  record  being  sufHcient  to  con- 
nect Statham  with  the  offense  charged 
against  him,  and  these  witnesses  all  being 
partlcef/s  cr/zn/o/H,  and  no  sufficient  reason 
being  shown  why  they  did  not  testify  on 
the  former  trial  of  this  case.  The  judg- 
ment of  the  court  below  In  refusing  to 
grant  a  new  trial  is  therefore  affirmed. 


(8S  Oa.  (m 

Statrah  et  al.  v.  Srbllnot. 

(Supreme  Court  of  Oeorgia.    Dea  28, 1890.) 
New  Tbiai/— Newlt-Discoverbd  EvrosxcB. 

1.  The  verdict  was  warranted  by  the  evi- 
dence. 

2.  The  alleged  newly-discovered  evidence,  be- 
ing known  before  the  trial,  affords  no  groond  for 
•  new  trial. 

(Syllatnu  by  the  Court.) 

Error  from  superior  court,  Jackson 
county:  HuTCHixos. .Judge. 

W.  J.  Pike  and  J.  B.  Kates,  tor  plaintiffs 
in  error.  J.  A.  B.  Mehaffey  and  J.  W. 
Aaatlti,  for  defendant  in  error. 

Blrcklet.  C.  J.  This  was  a  civil  ac- 
tion for  damages  founded  upon  the  same 
outrage  involved  in  Statham  v.  State,  84 
Oa.  17, 10  S.  E.  Rep.  493,  and  in  ante,  640, 
(decided  at  the  present  term.)  The  suit 
for  damages,  however,  omitted  two  of 
the  accused  persons  in  the  xriminai  pro- 
ceeding, to-wit,  Joseph  Statham  and  An- 
v.l2s.E.no.l3— 41 


drew  Martin,  and  included  the  wife  of  M. 
J.  C.  Statham,  who  waa  not  embraced  in 
the  criminal  prosecution.  The  Jury  found 
in  favor  of  Shellnut,  the  plaintiff,  fl,600. 
Statham  and  wife,  who  alone  defended, 
moved  for  a  new  trial,  and  their  motion 
was  overruled. 

1.  That  the  verdict  was  warranted  by 
the  evidence  we  entertain  no  doubt.  Al- 
though Statham  and  wife  were  not  pres- 
ent when  Shellnut  was  seised,  hanged,  and 
whipped,  the  circumstances  strongly  in- 
dicate that  they  were  parties  to  the  con- 
spiracy and  promoters  of  the  outrage.  It 
was  upon  this  theory  alone  that  they  were 
sought  to  be  made  liable,  and  the  jury 
could  not  have  found  against  them  with- 
out being  of  opinion  that  the  theory  waa 
sustained  by tlie evidence.  Wearecontent, 
as  was  the  court  below,  to  accept  the  de- 
cision of  the  Jury  on  that  question.  It  was 
matter  for  reasoning  and  Inference  from 
all  the  circumstances  in  proof,  and  these 
circumstances  furnish  am  pie  premises  from 
which  to  draw  the  conclusion  at  whlcli 
the  jury  arrived. 

2.  The  ground  of  newly-discovered  evi- 
dence is  wholly  unsustalned  by  the  afhda- 
vits  In  the  record.  The  trial  took  place  at 
AuguHt  term,  18S9,  and  there  is  no  affida- 
vit by  party  or  counsel  that  the  facts 
sought  to  be  brought  in  as  newly  discov- 
ered were  not  known  pivviouHly  to  the 
trial.  On  the  contrary,  that  they  were 
known  is  manifest;  for  tlie  attidavit  of  one 
of  the  wltnexses  bears  date  May  4,  1889, 
and  It  was  admitted  in  the  argument  be- 
fore us  that  there  w>ts  no  mistake  in  this 
date.  Not  only  does  this  affidavit  set 
forth  the  facts  now  claimed  to  be  newly 
discovered,  but  It  gives  the  names  of  di- 
verse persons  besides  the  maker  of  the  affi- 
davit to  whom  the  facts  must  have  been 
known,  and  by  whom  it  must  he  assumed 
they  could  have  been  established.  The 
record  furnishes  no  excuse  or  explanation 
as  to  why  these  witneHses,  or  some  of 
them,  were  not  produced  at  the  trial. 
A  more  flimsy  and  frivolous  application 
for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  we  have  never  known, 
and,  were  this  the  stile  ground  of  the  mo- 
tion, we  should  unhesitatingly  award 
damages  for  bringing  tlie  case  to  this 
court.  There  was  no  error  in  denying  the 
motion.    Judgment  affirmed. 

(88  Ob.  $29) 
Bishop  t.  Statb. 
(Supreme  Court  of  Oeorgia.    Deo.  20, 1890.) 
Assault  and  Battbrt— Instruction. 
In  a  prosecution  for  assault  and  battery, 
•an  instruction  requested   by  defendant  that  the 
Jury  must  acquit  if  they  find  that  "defendant  in- 
tended to  commit  a  violent  injury  on  the  person 
of  the  prosecutor,  bnt  afterwards  voluntarily  de- 
sisted therefrom,"  is  properly  qualified   by  add- 
ing, "iMfore  doing  any  act  towards  carrying  out 
such  intention. " 

Error  from  superior  court,  Taliaferro 
county;  Li'mpkin,  Judge. 

Horace  M.  HoMen,  for  plaintiff  in  error. 
W.  M.  Howard,  Sol.  Gen.,  by  J.  H.  Lump- 
klD,  for  the  State. 

Bi.ANDFOBD,  J.  Bishop  was  indicted 
and  found  guilty  of  an  assault  upon  one 
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SftgRUB.  A  motion  vras  made  for  a  new 
trial  npon  the  usual  grounds,  that  the  ver- 
dict wan  contrary  to  law  and  tlie  eyi- 
dence,  and,  tnrttier,  because  the  court 
erred  in  refuslns  to  charge,  without  qual- 
ification, the  lollowing  requeot:  "If  you 
believe  the  defendant  Intended  to  commit 
a  violent  Injury  on  the  iierson  of  tlie  pros- 
ecutor, but  afterwards  voluntarily  de- 
sisted from  committing  said  injury,  it 
would  be  your  duty  to  acquit  the  defend- 
ant. "  Tbeerror  assigned  is  that  thecourt 
qualified  the  request  by  adding  the  follow- 
ing, "before  doing  any  act  towards  carry- 
ing out  such  intention."  which  made  the 
charge  read :  "  If  you  believe  the  defend- 
ant Intended  to  commit  a  violent  injury 
on  the  person  of  the  prosecutor,  but  aft- 
erwards voluntarily  desisted  from  com- 
mitting such  injury  before  doing  any  act 
towards  carrying  out  such  Intention,  it 
would  be  your  duty  to  acquit  the  defend- 
ant."  We  are  of  the  opinion  that  the 
charge  of  the  court,  with  the  qualifipa- 
tion  annexed  thereto,  was  correct.  A  pier- 
son  may  commit  an  assault  upon  another 
by  attempting  to  commit  a  violent  injury 
upon  such  person,  and  yet,  before  the  com- 
mission of  the  injury  or  battery,  he  may 
Jesist  by  reason  of  the  importunities  of 
the  person  assaulted,  or  by  reason  of  other 
facts  or  circumstances,  before  the  assault 
has  been  finished  or  completed.  This, 
however,  would  not  relieve  such  per«on 
of  the  cliarge  of  assault,  if  an  assault  had 
been  committed  before  he  desisted  from 
his  purpose  of  doing  another  violent  In- 
jury. What  we  havesaidastotbisground 
applies  equally  to  the  fifth  ground  of  the 
motitm,  which  Is  the  pniy  other  assign- 
ment of  efror.  The  judgment  of  the  court 
below  in  refusing  to  grant  a  new  trial 
must  therefore  be  affirmed. 


(86  Oa.  323) 

Herndon  v.  Stbickland. 
(Supreme  Court  of  Oeorgia.    Doc.  20, 1890.) 
Pkivate  Wats — Decxabatios  or  Pbrmankncs. 
Though  CodeGa.  |  781,  provides  that  "when 
a  person  has  laid  out  a  private  way,  and  has  been 
in  the  use  and  enjoyment  of  it  as  much  as  seven 
years,  of  which  the  owners  have  had  six  months' 
knowledge,   without   moving   for  damages,   his 
right  to  use  becomes  complete,"  there  is  no  law 
authorizing  the  board  of  county  commissioners  to 
declare  a  private  way  permanent,  and  their  at- 
tempted acuon  in  so  doing  will  be  reversed  on 
certtorort. 

Error  from  superior  court,  Elbert  coun- 
ty; LuMPKi.N,  Judge. 

John  P.  ShaanoB,  for  plaintiff  In  error. 
M.  P.  Reese,  Geo.  C.  Grogan,  and  H,  L. 
BrewBer,  for  defendant  In  error. 

BLANnFOBD,  J.  Strickland  a  pplled  to  the 
board  of  commissioners  of  roads  and  rev- 
enues of  Elbert  county  to  have  a  certain 
private  way  over  the  lands  of  Herndon  de- 
clared a  permanent  private  way.  Objec- 
tions were  made  by  Herndon.  On  the 
bearing  of  the  case  before  the  commission- 
ers, numerous  witnesses  were  introduced 
by  Strickland,  whose  testimony  tended  to 
show  that  the  road,  or  a  portion  of  the 
same,  had  been  in  use  tor  some  20  years: 
that  It  was  traveled  In  various  ways; 
that    there  were  new  turn-outs   on    the 


road  which  were  used  by  the  people,  al- 
though the  old  road-bed  could  boused. 
A  gate  was  kept  on  It  until  the  passage 
of  the  stock  law.  One  of  the  witnesses  in 
traveling  it  went  any  way  he  saw  fit, 
took  near  cuts,  and  turned  out  as  he  saw 
fit.  Wh<>n  planting  season  came,  the  turn- 
outs were  planted  up  to  the  old  road-bed, 
and  they  never  got  to  be  a  plain  road. 
The  use  of  the  road  had  been  free  and  un- 
interrupted since  It  was  opened,  etc. 
There  was  some  evidence  that  the  road 
was  worked,  but  the  same  was  not  kept 
in  good  repair.  Herndon  introduced  oth- 
er witnesses,  besides  himself,  who  testified 
In  substance,  that  the  road  at  one  place 
was  24  feet  wide,  at  another  21  feet,  and  at 
a  third  27  feet.  There  were  four  turn- 
outs, and  the  wide  places  were  at  these 
turn-outs.  The  road  In  places  other  than 
these  turn-outs  was  not  over  15  feet  In 
width.  The  road  had  been  worked  re- 
cently. That  plum  trees  had  grown  up  In 
the  middle  of  the  road  at  one  place  known 
as  the  "sink. "  That  at  one  turn-out  tho 
new  road  had  been  used  for  two  or  three 
years.  Weeds  hud  grown  up  in  the  old 
road,  and  it  was  no  longer  used.  That 
In  1884  there  were  four  turn-outs  in  tho 
road,  which  were  used.  Except  at  these 
places  it  was  a  good  and  well-defined 
road.  The  road  runs  1.400  yards  over 
Herndon 's  land.  That  at  one  place  there 
Is  a  mud-hole  21  feet  wide  and  20  yards 
long,  which  had  not  been  worked  until 
lately.  The  board  of  commissioners  di- 
rected that  the  private  way  be  declared 
permanent,  and  by  certiorari  Herndon  as- 
signed error,  because — (1)  sAld  private 
way  was  never  opened  by  any  order  of 
the  proper  court.  (2)  Plaintiff's  right  to 
have  the  same  made  permanent  rests  np- 
on the  ground  that  It  had  been  In  use  for 
seven  years,  bufthe  whole  evidence  shows 
that  he  has  no  such  prescription ;  that 
the  way  has  not  been  worked  and  kept 
in  order  by  blm  or  those  under  whura  he 
ciainJs;  that  It  exceeds  15  feet  in  width, 
and  is  not  confined  to  any  particular  15 
feet  In  width,  but  varies  to  27  feet;  and 
that  it  diverges  In  four  places,  leavlnK 
the  old  road  to  avoid  roots,  trees,  mud- 
holes,  and  gullies,  and  there  has  been  no 
constant  use  of  the  road,  it  not  appearing 
that  the  plaintiff  and  those  under  whom 
he  claims  title  used  the  rond  at  all  from 
1883  to  1886.  And  (3)  the  judgment  is  con- 
trary to  law  and  the  evidence.  The  court 
overruled  the  certiorari,  and  Herndon  ex- 
cepted. We  think,  upon  the  facts  of  the 
case  set  forth  in  the  record,  the  certiorari 
should  have  been  sustained,  and  that  the 
court  committed  error  In  overruling  the 
same.  It  is  not  shown  by  tho  evidence 
that  the  defendant  in  error  has  any  pre- 
scriptive right  to  the  use  of  the  road  over 
the  lands  of  Herndon;  but,  on  the  con- 
trary. It  appears  that  the  use  of  the  same 
which  was  exercised  by  the  defendant  in 
error  and  those  under  whom  he  claims 
was  merely  permissive,  and  that  Hem- 
don  could  at  any  time  he  saw  proper  for- 
bid any  person  to  use  the  road  over  bis 
lands  as  a  private  way.  If  the  defendant 
in  error  wishes  a  private  way  over  the 
lands  of  Herndon.  the  Code  points  out  the 
way  in  which  be  may  proceed  tn  get  it.  b» 
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paying  to  Hemdon  aucb  reasonable  dam- 
ages as  he  may  sustain  by  reason  of  the 
nse  of  snch  way  over  bis  land.  The  prop- 
osition in  this  case  was  to  make  this  pri- 
vate way  permanent,  not  a  proceedtng  to 
remove  obstmctions  put  upon  the  private 
way  as  provided  in  section  788  of  the 
Code.  Nor  does  it  appear  from  the  fact 
disclosed  by  the  record  that  this  way  over 
Hemdon's  land  was  in  the  uninterrupted 
and  constant  use  of  the  defendant  in  error, 
or  those  under  whom  he  claims,  for  seven 
years,  so  as  to  malce  it  unlawful  for  any 
one  to  interfere  with  the  road  as  provi(led 
in  section  737  of  the  Code.  Neither  does 
it  appear  that  this  proceeding  was  for  the 
purpose  of  declaring  this  private  way  a 
public  road,  under  section  741  of  the  Code. 
Section  731  of  the  Code  prescribes  that 
"when  a  person  has  laid  out  a  private 
way,  and  has  been  in  the  use  and  enjoy- 
ment of  it  as  mnch  as  seven  years,  of 
which  the  owners  have  had  six  months' 
knowledge  without  moving  for  damages, 
his  right  to  use  becomes  complete,  and 
such  owners  are  barred  of  damages. "  Un- 
der this  section  of  the  Code  the  defendant 
in  error  should  have  made  It  appear  to 
the  ordinary,  or  board  of  commissioners, 
that  lie  laid  out  this  private  way  over  (he 
lands  of  Herndon;  thathe  had  been  in  the 
use  and  enjoyment  of  the  same  for  seven 
years:  and  that  Herndon  had  had  sis 
months'  Icnowledge  of  it,  before  he  could 
even  have  proceeded  to  have  any  obstruc- 
tions removed  therefrom.  Section  720  et 
seq.  of  the  Code  prescribes  the  manner  in 
wliich  private  ways  may  be  opened,  but 
we  Itnow  of  no  law  that  would  author- 
ize the  ordinary  or  county  commissicmers 
to  delare  a  private  way  to  be  permanent. 
So  we  think  the  court  committed  error  in 
not  sustaining  the  certiorari  and  setting 
aside  the  Judgment  of  the  county  commis- 
sioners.   Judgment  reversed. 

(86  Ga.  344) 

Monroe  v.  Simmons. 

{Supreme  Court  of  Oeorgia.    Deo.  20,  1890.) 

LllUTATIONB— Intanot — Wbks  Statutb  Beoinb 
TO  UDN. 

1.  Act  Qa.  March  16,  1869,  declaring  that  all 
cstiaes  of  action  accrued  prior  to  June  1,  1865, 
should  bo  barred  anless  suit  was  brought  by  Jan- 
uary 1,  1870,  does  not  apply  to  an  heir's  right  of 
action  against  thA  administrator,  when  the  heir 
was  an  infan^  and  bad  no  guardian  until  1866, 
as  bis  right  of  action  did  not  accrue  until  such 
appointment. 

2.  Under  Code  Qa.  {  2926,  providing  that  in- 
fants shall  be  entitled  to  the  same  time  after  the 
disability  is  removed  as  is  prescribed  for  other 
people,  the  statute  does  not  run  during  the  in- 
fancy of  one  whose  guardian  fails  to  sue  the  ad- 
minutrator,  upon  the  settlement  of  the  estate,  for 
the  infant's  portion. 

Error  from  superior  court,  Pickens  coun- 
ty: GoBER,  Judge. 

J.  A.  Baker,  for  plaintiff  in  eiTor.  C.  D. 
Pbilllps  BiDd  W.H.SimmoaSftor  defendant 
in  error. 

Blandpord,  J  This  case  in  the  court 
below  was  referred  to  an  auditor,  who 
held,  and  so  reported  to  tbe  court,  that 
the  plaintiff  in  error  (who  was  the  plain- 
tiff In  tbe  court  below)  was  barred  of  bis 
right  to  recover,  under  the  act  of  the  16tb 


of  March,  1889,  wblcta  required  all  causes 
of  action    which  originated  or    accrued 

grior  to  the  1st  of  Jane,  1865.  to  be  brought 
y  the  Ist  day  of  January,  1870,  or  the 
same  should  be  thereafter  barred.  The 
case  is  this:  P.  D.  Monroe,  tbe  father  of 
the  plaintiff  in  error,  died,  intestate,  "In 
December,  lb67,  or  January  or  February, 
1858,"  leaving,  surviving  him,  his  widow, 
a  daughter^  a  son,  and  tbe  plaintiff  in 
error.  T.  L.  Monroe  took  out  lettei-s  of 
administration  upon  bis  estate,  which 
was  valued  at  about  f4,000,  at  the  June 
term,  1858,  of  tbe  court  of  ordinary  of 
Pickens  county,  giving  bond  and  qualify- 
ing as  such  administrator.  Afterwards 
one  of  tbe  sureties  on  the  administrator's 
bond  applied  to  the  ordinary  to  he  re- 
lieved, and  at  the  July  term,  1862,  was  dis- 
charged, the  aaministrator  giving  a  new 
bond,  with  James  tSimmons  as  his  surety. 
It  further  appears  that  T.  D.  Monroe,  the 
plaintiff  in  error,  and  one  of  the  heirs  of  P. 
D.  Monroe,  deceased,  was  born  in  the  lat- 
ter part  of  the  year  1857,  and  therefore 
never  arrived  at  age  until  1878.  Tbe  ad- 
ministrator sold  the  estate  of  P.  D.  Mon- 
roe, deceased,  and  settled  with  ail  the 
heirs  at  law  except  the  plaintiff  in  error, 
who  was  then  a  minor;  left  the  state  of 
Georgia  prior  to  the  year  1865,  taking 
with  him  all  the  money  realised  from  the 
estate  of  the  Intestate,  except  that  which 
had  been  distributed  among  the  widow 
and  other  heirs  at  law,  and  has  since  re- 
sided outside  of  this  state.  In  1866,  a 
guardian  was  appointed  for  the  plaintiff 
in  error,  but  said  gnarcllan  never  received 
anything  from  the  administrator  on  ac- 
count of  bis  ward's  interest  in  said  estate. 
The  ward  became  df  age  in  1878,  at  which 
time  his  guardian  died.  He  brought  this 
bill  on  August  29,  1887,  against  Simmons, 
tlie  surety  of  the  administrator,  alleging 
that  the  administrator  still  resided  out- 
side of  the  state,  and  he  and  his  surety 
failed  and  still  fall  and  refuse  to  account 
and  pay  over  to  him  his  distributive  share 
of  said  estate.  The  question  in  the  case, 
therefore,  is  whether  tlie  auditor  was 
right  in  holding  that  the  plaintiff  in  error 
was  barred  by  the  statute  of  limitations, 
either  under  the  act  of  1869  or  any  other 
statute  of  this  state. 

We  do  not  think  the  plaintiff  In  error 
was  barred  of  his  right  of  action  by  virtue 
of  tbe  act  of  1869.  When  the  administra- 
tor of  the  fa  tber  of  the  plaintiff  in  error 
sold  the  property  belonging  to  bis  intes- 
tate's estate,  and  converted  the  eume  into 
money,  bis  duty  was  to  pay  off  the  debts 
of  the  estate,  and  then  give  to  the  several 
heirs  their  distributive  share  of  what  re- 
mained in  his  hands.  .He  could  not  have 
accounted  with  the  plaintiff  in  error,  be- 
cause tbe  plaintiff  in  error  was  then  a 
minor,  and  had  no  guardian ;  hence  we 
do  not  think  he  was  guilty  of  any  devaa- 
tavH,  or  that  he  Incurred  any  liability  to 
the  plaintiff  in  error,  (he  being  a  minor, 
and  without  a  guardian.)  until  the  year 
1866;  and,  there  being  no  breach  of  tbe 
bond  prior  to  1866,  therefore  no  right  of 
action  accrued  to  tbe  plaintiff  In  error 
prior  to  tbat  time.  We  do  not  think  the 
act  of  March  16, 1869,  governs  this  case, 
as  by  the  very  terms  of    that  act,   the 
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plalntltrii  rlgbt  of  action  Qot  accruing  on- 
tU  after  the  1st  of  June,  1X65,  the  limita- 
tion therein  prescribed  wonld  not  attach 
to  plaintltrs  claim.  Bee  Acts  1889,  p. 
133.  Nor  do  we  think  tlie  failure  of  the 
(cuardiau  to  brinfc  a  suit  in  the  name 
of  his  ward,  after  be  was  appointed  -In 
1866.  can  be  Imputed  to  the  minor.  We 
think  the  saying  in  the  statute  (Code,  § 
2926)  that  "married  women,  infants,  idi- 
ots, or  insane  persons,  or  persons  impris- 
oned, who  are  such  when  the  cause  of  ac- 
tion accrues,  shall  be  entitled  to  the  same 
time,  after  the  disability  is  removed,  as  is 
prescribed  in  this  Code  for  other  persons," 
applies  to  this  case.  See  Jordan  v.  Thorn- 
ton, 7  Ua.  617;  Munroe  v.  Phillips.  64  Ua. 
82.  The  right  of  action  In  this  case  being 
In  the  plaintiff  in  error,  who  was  a  minor, 
and  not  in  his  guardian,  the  exception  In 
favor  of  Infants  is  one  in  bis  favor;  and 
because  the  guardian  might  have  sued  In 
the  name  of  his  ward  to  recover  the  prop- 
erty, but  failed  to  do  so,  will  not  operate 
to  the  prejudice  of  the  infant.  This  is  not 
a  case  as  of  a  trustee,  executor,  or  admin- 
istrator, who  having  failed  to  bring  suit 
within  the  time  required  by  law,  the  In- 
fant cestui  que  trust  or  infant  legatee  or 
heir  at  law  would  be  barred.  We  are  of 
the  opinion  that  the  statute  of  limita- 
tions, (other  than  the  act  of  1869,)  which 
Is  prescribed  in  our  Code,  did  not  begin  to 
rnn  against  the  plaintiff  in  error  until  his 
ari'lval  at  majority,  in  the  year  1878;  and, 
he  having  brought  bis  action  for  a  breach 
of  the  bond  within  20  years  from  the  time 
of  his  becoming  uf  age,  he  is  not  barred 
by  the  statute  of  limitations  of  this  state 
from  prosecuting  the  same.  So  we  think 
that  the  court  below  committed  error  In 
overruling  the  exceptions  of  the  plaintiff 
In  error  to  the  report  of  the  auditor  find- 
ing that  the  plaintiff  In  error  was  barred 
by  the  statute  of  limitations,  and  the 
judgment  of  the  court  Is  therefore  re- 
versed, 

(8«  Oa.  432) 

Roberts  v.  Ramsey. 
(Supreme  Court  of  Georgia.    Deo.  88, 189a) 

SlAXDBR— WOBDS  ACTIOKABLS  PBIl  Ss. 

To  say  of  another  that  he  is  a  thief  is  ao- 
tiooable  per  se. 

Error  from  superior  court,  Lincoln  coun- 
ty; Lumpkin,  Judge. 

Joba  7\  West,  for  plaintiff  In  error. 
Tbomas  E.  H'a  toon,  for  defendant  in  error. 

Simmons,  J.  Mrs.  Roberts  sued  Ram- 
sey In  an  action  for  slander.  Her  declara- 
tion alleged  that,  "In  a  certain  discourse 
which  the  defendant  had  with,  of, and  con- 
cerning her,  he  used  the  following  siauder- 
ons  and  defamatory  words,  that  is  tosa.v, 
'You  [meaning  the  petitioner]  are  a  God 
damned  thief;'  meaning  thereby  that  your 
petitioner  was  guilty  of  theft  or  larceny." 
The  evidence  showed  that  the  defendant 
was  her  brother;  that  he  was  angry  with 
her  Hon  Alec,  because  Alec's  mule  had  eaten 
bis  (defendant's)  oats;  that  the  defendant 
came  to  her  house,  and  she  saw  that  a 
dlfflcnlty  might  arise,  as  they  were  Quar- 


reling, and  told  the  defendant  to  go  on 
home,  and  told  Alec  to  go  Into  the  house. 
The  defendant  tnen  said  to  her:  "Yoa 
abut  up.  You  are  a  God  damned  thl^, 
and  all ^onr children  aredamnecl  thieves." 
There  were  preoent  Alec  and  another  son 
of  the  plaintiff,  and  a  negro  g^irl,  besides 
the  plaintiff  and  the  defendant;  the  words 
being  spoken  In  a  tone  to  be  heard  by  all 
of  them.  Upon  motion  of  the  defendant's 
counsel,  the  court  granted  a  nonsuit,  and 
the  plaintiff  excepted.  Counsel  for  the  de- 
fendant in  error  argued  before  ua,  to  sus- 
tain the  action  of  the  court  In  granting  a 
nonsuit  in  this  case,  that  these  words 
were  not  actionable  per  sp,  because  they 
did  not  refer  to  any  particular  transac- 
tion,nordid  they  charge  any  special  crime, 
but  were  merely  abusive.  We  think  the 
words  were  actionable  perse,  and  that  It 
was  not  necessary  for  the  plaintiff  to 
prove  that  they  referred  to  any  particnlar 
transaction  or  charged  any  special  crime. 
Our  Code,  {  2977,  declares  that  It  shall  t>a 
slander  to  Impute  to  another  a  crime  pun- 
ishable by  law.  To  charge  another  with 
being  a  thief  Is,  In  effect,  to  charge  him 
with  the  crime  of  larceny,  which  Is  a  crime 
panishable  by  law.  The  Injury  to  the 
reputation  of  the  person  is  the  gist  of  the 
action.  In  Odgers,  Sland.  &  L.  p.  54,  It  is 
said :  "Spoken  words,  which  Impnte  that 
the  plaintiff  has  been  guilty  of  a  crime 
punishable  with  imprisonment,  are  action- 
able without  proof  of  special  damage." 
"The  words  must  clearly  Impute  a  crime 
punishable  with  Imprisonment,  although 
they  need  not  state  the  charge  with  all 
the  precision  of  an  indictment.  If  merely 
fraud,  dishonesty,  immorality,  or  vice  be 
imputed,  so  action  lies  without  proof  of 
special  damage.  And,  even  where  words 
of  specific  Import  are  employed,  (such  as 
•thief  or  'traitor,')  still  no  action  Ilea 
If  the  defendant  can  satisfy  the  jury  that 
ihey  were  not  Intended  to  Impute  crime, 
but  merely  as  general  terms  of  abuse,  and 
meant  no  more  than  'rogue'  or'scoan- 
dreU'and  were  so  understood  by  all  wbo 
heard  the  conversation.  But,  if  the  by- 
standers reasonably  understood  the 
words  as  definitely  charging  the  plalntitt 
with  the  commission  of  a  crime,  an  ac- 
tion lies."  Id.  60.  So  it  appears  from 
this  author  that  where  the  defendant 
claims  that  the  words  were  Intended,  not 
to  charge  a  crime,  but  merely  as  words 
of  abuse,  the  defendant  must  satiety  the 
jury  that  euch  was  the  intention.  The 
words  being  actionable  perse,  and  the  de- 
fendant  not  having  put  In  any  evidence  to 
explain  them,  or  to  show  that  they  were 
intended  ae  words  of  abuse  only,  and 
were  so  understood  by  the  by-standers, 
the  court  erred  In  granting  a  nonsuit. 
See,  also,  upon  thin  subject,  Townsh. 
Sland.  &  L.  I  168;  Newell,  Defam.  p.  lift; 
13  Amer.  &  Eng.  Enc.  Law,  p.  844,  and 
numerous  cases  cited;  Pledger  v.  Uath- 
cock,  1  Oa.  350;  Little  v.  Barlow,  36  6a. 
423;  Henderson  v.  Fox,  80  Oa.  479,  6  ft.  EI. 
Rep.  164,  and  83  Ga.  288,  9  S.  E.  Rep.  889; 
Qnlgley  v.  McOee,  (Or.)  6  Pac.  Bep.  847. 
Judgment  reversed. 
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(SS  Cta.  4M>) 

Chbibtian  et  al.  t.  Statb. 
CiSig>r«m«  Court  of  Oeorgta-    J>^o-  SSi  l^M.) 

APPBAI. — AWIONVBNTS  OT'ErROR. 

1.  An  assignment  that  the  conrt  erred  In  over- 
ruling  a  motion  for  a  netr  trial,  maOe  on  tbe 
KTou^  that  oertain  erldenoe  was  admitted 
against  defendant's  objection,  cannot  be  consid- 
ered when  it  does  not  appear  upon  what  gronnd 
tbe  objection  was  made,  or  whether  It  was  talnn 
at  the  oial,  or  on  the  motion  for  a  new  triaL 

8.  The  appellate  conrt  will  not  consider  an 
alleged  error  in  admitting,  and  afterwards  mling 
out,  certain  testimony,  where  the  testimony  went 
Id  without  objection,  and  was  ruled  ont  on  appel- 
lant's motion. 

flrror  from  saperior  court,  Madison 
couDty ;  Lumpkin,  Judf^. 

John  E.  Gordon  and  Tbomaa  A  Strlek- 
Javd,  lor  plaintlOB  In  error.  Wm.  How- 
»rd,  Sol.  G<>n.,  by  J.  H.  Lumpkiu  and  Bar- 
rison  Jt  Pe^tea,  for  tbe  State. 

SiHUONB,  J.  Tliefle  defendants  were  In- 
dicted and  tried  for  the  offense  of  selling 
liquor  without  license,  and  were  con- 
Ticted.  They  made  a  motion  for  a  new 
trial  on  tbe  grounds  that  tbe  verdict  was 
contrary  to  law  and  tbe  evldenne,  and 
without  evidence  to  support  It,  and  upon 
other  grounds  which  will  be  mentioned 
hereafter.  The  motion  was  overruled, 
and  the  defendants  excepted. 

1.  We  tbiul(  there  was  sufficient  evidence 
to  authorise  the  finding  of  the  Jury. 

2.  Tbe  third  ground  is  that  tbe  court 
erred  in  allowing  the  state  to  prove,  over 
tbe  objection  of  the  defendants'  counsel, 
that  Ben  Russell  died  tbe  same  day,  before 
suing  mure  than  800  yards  from  tbe  gro- 
cery. It  is  not  stated  in  this  gronnd  what 
tbe  objection  was  to  this  testimony,  or 
whether  it  was  taken  at  tbe  time  of  tbe 
trial,  or  put  In  at  tbe  time  the  motion  was 
madQ  for  a  new  trial.  We  therefore  can- 
not consider  it. 

8.  Tbe  fourth  gronnd  complains  that 
thecourt  erred  "In  allowing  tbe  state  to 
prove  that  defendants  were  witnesses  for 
two  negroes  charged  with  gambling  in 
their  bar-room,  and  then  ruled  out  the 
evtdeuce,  tbe  negroes  being  defendants' 
witnesses  in  this  case;  said  testimony  go- 
ing in  without  objection,  and  being  ruled 
out  on  defendants'  motion."  If  the  evi- 
dence went  in  without  objection,  and  was 
ruled  out  on  tbe  defendants'  motion,  we 
cannot  see  bow  tbe  defendant  was  injured 
thereby,  or  what  gronnd  he  has  to  com- 
plain. 

4.  The  fifth  ground  was  not  approved 
by  the  court,  and  therefore  cannot  be  con- 
sidered.   Judgment  affirmed. 


.0(Oa.  «S) 


Wadk  t.  Wibbnant. 


(Suprame  Court  q/  Oeorgia.    Deo.  98,  1890.) 
Axsounoji— ArriDATiT  or  Iixao^uTT— Maois- 

TBATX'S  JUKISDIOnON. 

1.  Defendant,  in  an  execation  issued  out  of  a 
magistrate's  court,  filed  his  aiBdavit  of  illegality, 
setting  up  his  non-residence  in  the  coun^,  and 
tii«>  ftet  that  he  was  never  served  in  the  suit, 
nor  appeared  therein.  Held  that,  on  the  non-ap- 
pearance of  defendant  on  the  trial  of  illegality, 
it  was  the  magistrate's  duty  to  dismiss  the  pro- 
oeedinsn,  instMd  of  trying  the  same  ex  parte. 

a.  The  fact  that  the  defendant  told  the  oon- 
itable  serving   the  summons   on   him  that  he 


waived  all  Jurisdictional  questions,  and  an  in- 
dorsement to  this  effect  on  the  summons  by  the 
constable,  are  not  sufficient  to  bind  deiFendant; 
and,  as  he  was  in  fact  a  resident  uf  another  coun- 
ty, and  did  not  appear  in  tlie  action,  tbe  magis- 
trate was  without  jurisdiotion  over  mm. 

Error  from  superior  court,  Murray 
county ;  Mii.ner,  Judge. 

An  execution  in  favor  of  Wisenant 
against  James  Stewart  and  J.  O.  Wade, 
which  issued  from  a  magistrate's  court 
In  Murray  county,  was  levied  upon  the 
property  of  Wade.  He  interposed  an 'affi- 
davit ol  illegality,  on  tbe  following 
grounds :  "  (1 )  He  was  never  served  witb 
a  copy  of  tbe  summons,  or  other  notice  of 
pendency  of  tbe  suit,  and  never,  by  him- 
self or  any  agent  or  attorney,  waived  sncb 
service  or  notice,  nor  did  be  appear  or 
plead  to  tbe  suit.  (2)  When  the  suit  waa 
begun  be  was  a  resident  of  Whitfield  coun- 
ty, and  Stewart  did  not  reside  in  Murray 
county,  and  so  tbe  court  did  not  have  ]n- 
risdlction  to  try  tbe  case,  and  there  wan 
no  valid  Judgment  against  bim.  The  ille- 
gality came  on  in  tbe  magistrate'scourt  In 
Its  regular  order,  and  plaintiff  in  0.  fa.  an- 
nounced ready.  There  waa  no  appear- 
ance, either  in  person  or  by  attorney,  for 
the  defendant  VVade.  The  court  proceed- 
ed to  trial,  and  plaintiff  Introduced  tbe 
original  summons,  which  was  directed  to 
Stewart  and  Wade,  directing  them  to  ap- 
pear at  the  December  term,  1886,  of  tbe 
court,  tbe  third  Monday  In  December,  and 
dated  November  6, 1888.  This  summons 
had  upon  it  an  entry  of  service  upon  tbe 
defendant  Wade  of  a  copy  of  tbe  original, 
'be  waiving  Jurisdiction  on  the  same,' 
dated  November  IS,  1886,  and  signed  by 
one  Kenner,  constable ;  also  an  entry  of 
service  on  Stewart.  Plaintiff  also  put  In 
evidence  the  tt.  fk.  Issued  from  the  Judg- 
ment, witb  an  entry  of  tbe  levy  thereon, 
and  the  Justice's  court  docket  on  which 
the  Judgment  was  entered,  and  a  copy  of 
tbe  entries  of  tbe  constable  as  to  serviee. 
Plaintiff  also  introduced  tbe  constable, 
who  testified  that  be  served  Stewart  and 
Wade  witb  copies  of  tbe  original  sum- 
mons, and  that  Stewart  lived  at  tbe  time 
in  tbe  district  in  which  tbe  suit  was 
brought,  and  Wade  lived  in  Whitfield 
county:  that  when  be  handed  Wade  tbe 
summons  ho  told  Wade  that  be  bad  a 
summons  for  him,  telling  bim  of  tbe  case, 
and  Wade  said  that  it  was  all  right,  and 
he  would  waive  all  question  as  to  Juris- 
diction. The  court  then  rendered  Judg- 
ment overruling  tbe  illegality.  To  this 
Judgment  Wade  excepted  by  certiorari,  al- 
leging tbatthecaae  ougbtnutto  have  been 
tried,  but  that  tbe  court  should  either 
bavecontinued  itordismlssed  theaffldavit 
of  illegality.  Upon  bearing  the  eerttorart 
in  the  superior  court  It  was  dismissed, 
and  jto  this  ruling  Wade  excepted. " 

MaddoxA  LongIey,1oT  plaintlB  in  error. 
Trammell  Starr  and  R.  J.  UeCawjr,  for  de- 
fendant in  error. 

Simmons.  J.  1,  Tbe  facta  of  this  case 
will  be  found  In  tbe  official  report.  Under 
those  facts  the  trial  Judge  erred  in  dismis- 
sing tbe  certiorari.  The  evidnnce  shows 
that,  at  the  lime  the  suit  wets  brought  in 
tbe  Justice's  court,  Wade  resided  in   Whit- 
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Beld  county,  and  not  In  Murray  county, 
where  the  suit  was  broDsht.  Bla  affi- 
davit of  Illegality  Ret  up  that  he  was  nev- 
er served  with  said  suit,  nur  did  be  appear 
and  plead  thereto.  When  the  illegality 
was  called  for  trial  in  the  justice's  court, 
and  Wade  tailed  to  appear,  the  magis- 
trate should  have  dismissed  his  illegality, 
instead  ol  trylug  the  same  ex  parte. 

2.  The  evidence  disclosed  on  theex  parte 
trial  showed  that  Wade  was  never  legally 
summoned  to  appear  in  the  original  suit. 
Tlie  constable's  return  tbat  he  had  served 
Wade  with  a  copy  of  the'  summons,  and 
that  Wade  waived  Jurisdiction,  did  not 
give  the  magistrate  jurlBjictlon  to  enter 
upon  a  judgment  against  Wade.  Nor  did 
the  fact  that  Wade  said  to  the  constable 
tbat  it  was  all  right,  and  he  waived  juris- 
diction, give  the  magistrate  jurisdiction 
over  him,  he  not  residing  in  the  district  or 
county  where  thejustice's  court  was  held; 
nor  was  that  part  of  the  constable's  re- 
turn, as  to  what  Wade  said  as  to  waiving 
jurisdiction,  sufficient  to  bind  him.  The 
magistrate  having  tried  thecasein  Wade's 
absence,  and  this  being  the  only  evidence 
before  him  as  to  JurlHiIiction,  ha  erred  in 
overruling  the  illegality,  and  In  ordering 
tbo^xecution  to  proceed,  and  the  trial  judge 
should  have  sustained  the  certiorari. 

Judgment  reversed. 


Oa.  44S) 


Sharpton  t.  Johnson. 

(Supreme  Cowrt  etf  Oeorgia.    Dec.  23,  1890.) 

Ybnuob  ahd  Vbndkb— Buna  Pidb  Pukcbaseks— 
ixbtkcictions. 

1.  A  father  purchased  land  with  his  son's 
money,  and  took  the  title  in  bis  own  name.  In- 
stead of  In  the  son's,  as  agreed.  The  son  died 
shortly  after.  His  family  lived  on  the  land  with 
the  father  for  a  number  of  years.  About  10  years 
after  the  son's  death,  the  father  conveved  the 
land  to  defendant,  another  of  his  sons,  who  lived 
in  the  ceighborbood.  Held  that,  in  an  action  by 
the  heirs  of  the  deceased  son  to  charge  defendant 
as  a  purchaser  with  notice  of  their  rights,  it  was 
proper  to  instruct  that  if  defendant  had  knowl- 
edge of  circumstances  as  to  the  true  state  of  the 
title,  sufficient  to  put  a  reasonably  prudent  man 
on  inquiry,  it  was  his  duty  to  investigate,  and 
tbat  he  was  chargeable  witb  notice  of  all  the  facta 
which  such  inquiry  would  have  disclosed  to  him. 

3.  A  general  objection  to  the  admission  of 
evidence,  without  specifying  any  ground  there- 
for, is  too  vague  to  be  considered  on  appeal. 

Error  from  superior  court,  Gwinnett 
county;  Hi'tphins,  .Judge. 

Action  by  Mrs.  Johnson  against  Richard 
Sbnrpton  to  conipt^  defendant  to  account 
for  the  proceeds  of  land  sold  liy  him,  and 
to  wbich  plaintitT  cluimed  u  one-half  inter- 
est. Plalntitt  alleged  that  In  ls(>4  James 
A.  Sharpton  owned  land  worth  ^650.  This 
land  was  sold  to  one  Wages,  and  the  pur- 
chase price  paid  to  Dennis  Sharpton,  the 
fnther  of  James  A.  With  this  money, Den- 
nis purchased  land  from  one  Robinson, 
and  took  the  title  in  his  own  name,  in- 
stead of  tbat  of  James  A.,  as  he  should 
have  done.  James  A.  died  shortly  after, 
and  in  1S73  Dennis  conveyed  the  land  to 
Richard  Sharpton.  the  defendant,  with  no- 
tice of  the  right  of  James  A.  Sharpton  In 
the  land.  Richard  subsequently  sold  the 
land  to  third  parties.  Plaintiff  is  the  only 
surviving  child  of  James  A.  Sharpton. 


The  following  Is  the  substance  of  the 
evidence  given  tor  the  petitioner  at  the 
trial,  as  It  appears  in  the  official  report : 

"James  A.  Sharpton  had  twocbildren, 
one  of  whom    is  dead,  and    the   other, 
Mrs.     Johnson,    is    twenty-seven    yeara 
old,    (the    trial  being    in    March,   1880.) 
She  had   no  guardian.     James   A.   died 
October  7,  1863.     He   owned  about  one 
hundred   acres   of   land,    wbich   be   sold 
to  Wages  for  |625.    Dennis  Sharpton  had 
purchased  lands  from  Robinson,  and  failed 
to  pay  for  them;  and  James  A.  and  Den- 
nis agreed  to  use  the  money  derived  from 
the  sale  of  the  land  of  James  A.  to  Wages 
to  pay  for  the  Roi^inson  land  (otherwise 
known  as  the.'  Fuller  Place')  and  that  the 
deed  should  be  made  to  James  A.    Jamen 
A.  died  shortly  thereafter,  and  the  deed 
was  not  made  as  agreed  upon.    The  wid- 
ow and  children  of  James  A.  went  into 
possession  of  the  land,  chough  Dennis  re- 
mained on  It.    The  widow  remained  in 
possession  of  the  place  three  years,  and 
rented  it  the  fourth  year.    Dennis  handed 
her  a  paper,  saying  it  was  a  deed  to  part 
of  the  land,  and  she  handed  it  back  to  him, 
and  he  gave  her  f  150  for  one-half  of  the 
place,— her  interest.    Dennis  did  not  set 
up  any  claim  or  title  to  the  place  after  slie 
went  into  possession.    There  was  no  ad- 
ministration on  the  estate  of  James  A. 
She  could  not  say  that  she  ever  heard 
Richard  Sharpton  say  anything  about  her 
husband's  money  purchasing  the  land,  bat 
she  knew  of  the"  agreement  between   her 
husband   and    Dennis,  and   heard   Dennis 
say  what  that  agreement  was,  and  heard 
him    say   several    times   that    when    her 
daughter  became  of  age  she  could  sell  the 
land  and  get  her  share.    She  did  not  live 
with  Dennis,  but  lived  on  the  same  land  in 
a  different  house.    Dennis    lived    on    the 
land  before  1S57,  and   before  her  husband 
sold  to  Wages,  and  be  continned  to  live 
on  it  until  he  sold  it  to  Richard,  in  1S73. 
Her  husband   never   loaned    Dennis  any 
money.    She  never  gave  in  the  land  for 
taxes,  but  Dennis  gave  it  in  for  her.    She 
did  not  remember  when  she  first  told  ber 
daughter    that    James    A.   furnished    the 
money  to  Dennis  to  buy  the  place,  but  for 
a  number  of  years  she  has  told  her  about 
It.    She  never  had  any  conversation  with 
Richard  about  the  land.    JamesA.  told  his 
mother  and  father  to  live  on  theupperend 
ol  the  land  during  their  life-time,  and  at 
their  death  the  land  was  to  go  to  the  wile 
and  children  of  James  A.    James  A.  was 
at  home  when  he  told  bis  father  to  go  to 
Wages  and  get  the  monei*.    Dennis  told 
Mrs.  Johnson  that  be  owed  ber  fSO.OO, 
that  was  not  paid  into  the  land,  of  the 
money  he  got  from  Wages.    At  the  time 
the  family  of  James  A.  occupied  the  land, 
Richard  was  living  in  the  neighborhood. 
Dennis  tuld  Wages  that  unless  he  could 
g:et  the  money  from  Wages  above  men- 
tioned, and  use  it  in  paying  tor  tbo  place 
he  had  bargained  for,  he  would  lose  it,  as 
he  had  no  money. " 

The  defendant  testified,  in  brief,  tbat 
during  1863  and  1S64  be  was  away  from 
home  in  the  army,  except  tor  about  thirty 
days,  pertaaps,  in  1864.  He  was  not  at 
home  when  James  A.  was  killed.  He  nev- 
er heard  that  any  portion  of  James  A. 'a 
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money  went  Into  the  purchaBe  of  the  land 
In  question,  nor  bad  he  beard  any  such 
tbing  intimated  until  about  the  time  this 
suit  was  commenced.  He  bought  the  land 
from  I>ennl8  lu  1874  for  f K50,  without  any 
notice  or  cause  to  suspect  any  defect  In 
the  title.  Dennis  lived  un  the  place,  us- 
ing it  as  his  own,  and  exercising  ordinary 
acts  of  ownership  over  it,  from  the  time 
he  first  went  there,  about  1856,  until  de- 
fendant bought  it,  in  1873,  making  crops 
on  it  from  year  to  year.  Defendant  never 
told  Coker,  one  of  plaintiff's  witnesses, 
that  his  father's  transactions  were  illegal 
in  the  xnle  of  the  land,  nor  anything  of 
the  kind,  and  he  did.  not  remember  that 
he  had  any  conversation  with  Coker 
about  the  land.  Defendant  did  not  ascer- 
tain wliat  had  been  done  with  James  A.'s 
place,  except  to  learn  it  had  been  sold. 
Did  not  learn  what  had  been  done  with 
the  proceeds,  and  does  not  know  that  he 
lnquire<l  as  to  that.  Had  about  as  much 
as  he  could  do  to  look  after  himself  and 
family.  He  never  had  any  cause  to  sus- 
pect that  the  proceeds  of  James  A.'s  place 
had  been  invested  in  tlie  Fuller  place,  nor 
bad  he  any  intimation  of  such  thing.  He 
was  friendly  with  his  father,  James  A., 
and  family,  and  they  visited  each  other, 
Iwit  he  never  heard  what  had  been  done 
with  the  proceeds  of  James  A.'s  place. 
When  he  went  to  buy  from  his  father,  he 
saw  he  had  the  deed,  and  knew  he  had 
been  occupying  and  using  tlie  place  for 
many  years  as  his  own.  Did  not  examine 
the  title  further.  Thought  it  was  all 
right.  Defendant  sold  the  place  for  what 
it  was  worth.  After  James  A.  was  killed, 
he  did  not  inquire  as  to  the  condition  of 
the  widow  and  daughter  of  James  A. 
Had  other  things  to  do.  He  knew  when 
he  went  off  to  the  army,  in  1SG2,  that  his 
brother  owned  the  tract  which  was  sold 
to  Wages,  and  that  bis  father  had  bar- 
gained for  the  land  in  question  from  Rob- 
inson, and  had  a  bond  for  title.  When 
he  was  at  home  in  1864  he  visited  the  fami- 
ly of  James  A.,  and  knew  that  the  re- 
mains of  James  A.  had  been  buried  on  the 
land  in  question.  No  one  had  been  buried 
there  before  James  A.  was.  When  defend- 
ant first  came  home,  in  1865,  the  family  of 
James  A.  and  Dennis  and  his  family  were 
living  on  the  land,  and  defendant  for  two 
yeai-s  lived  within  three  miles,  and  then 
moved  to  within  one;  visiting  both  fami- 
lies frequently. 

There  was  pat  in  evidence  the  deed  from 
Boblnson  to  Dennis  Sharpton.  dated 
March  15, 1865.  and  reciting  a  consideration 
of  $311.  It  was  an  ordinary  warranty 
deed.  Also  the  deed  under  which  defend- 
ant holds.  This  was  dated  November?, 
1873.  recites  a  consideration  of  9855,  and 
that  it  was  between  Dennis  Sharpton  and 
Richard  Hharpton.  It  was  signed  by  Den- 
nis and  Jane  Sharpton.  The  name  of  the 
wife  of  J.  A.  Sharpton  le  Clara. 

The  ]ury  found  for  petitioners  $427,  with 
interest  from  November  7, 1873,  and  de- 
fendant moved  for  a  new  trial  upon  the 
following  grounds:  (1)  Error  in  admit- 
ting the  following  testimony  of  James  R. 
Coker  over  the' objection  of  defendant,  it 
not   appearing  that  defendant  bad   the 


knowledge  or  notice  therein  referred  to, 
previous  to  or  at  the  time  of  his  purchase: 
"I  heard  defendant,  Richard  Sharpton,  say 
that  his  father's  transaction  in  the  sale  of 
the  land  was  illegal.  His  excuse  was  that 
his  brother,  James  A., did  not  ba%e  a  deed 
for  it.  He  did  not  see  how  they  could  col- 
lect it  out  of  him.  That,  if  his  father  had 
left  any  property  at  his  death,  he  (the 
complainant)  could  have  collected  it.  He 
was  neither  guardian  noradministrator. " 
It  is  not  stated  what  objection  was 
made  to  this  evidence  at  the  time  it  was 
admitted.  (2)  Error  in  charging:  "In 
the  absence  of  proof  of  actual  notice,  notice 
may  be  chargeable  to  a  party  in  another 
way.  When  any  fact  come  to  the  party's 
knowledge  which  indicates  that  there  is 
some  trouble  with  the  title  he  is  about  to 
buy,— that  some  other  person,  other  than 
the  holder  of  the  deed,  claims  title  or  an 
interest  in  it,— and  is  such  as  would  nat- 
urally put  a  man  of  ordinarily  reasonable 
care  and  .diligence  on  inquiry  as  to  the 
true  state  of  the  title,  it  is  his  duty  to  in- 
vestigate, and  to  use  ordinary  care  and 
prudence  and  diligence  in  it;  and  he  Is 
chargeable  with  notice  of  the  tacts  (bat 
such  inquiry  discovers  to  him,  or  would 
reasonably  havedlscovered."  (3)  Verdict 
contrary  to  evidence,  etc.  In  a  note  to 
tbescond  ground  the  court  states  that  to 
thechargecontalnedin  thatgruund  the'fol- 
lowlng  was  added:  "  Whether  or  not  there, 
were  facts  or  circumstances  known  to  de- 
fendant at  the  time,  or  before,  he  pur- 
chased the  property  requiring  him  to 
make  inquiry  under  this  rule;  and.  If  so, 
what  such  -  inquiry  would  have  probably 
discovered  the  jury  must  determine."  The 
motion  was  overruled,  and  defendant  ex- 
cepted. 

W.E.Simmona  aud  5.  J.  Wlan,  for  plain- 
tiff in  error.  T.  M.  Peebles  and  N.  L. 
HntcbiiiB,  Jr.,  for  defendant  in  error. 

Simmons,  J.  The  official  report  of  this 
case  diHcloses  t.ie  facts,  and  sets  out  the 
grounds  of  the  motion  for  a  new  trial. 

1.  The  first  ground  of  the  motion  is  that 
the  court  erred  in  admitting  the  evidence 
of  Coker  over  the  objection  of  the  defend- 
ant. We  cannot  consider  the  first  grotind  . 
of  the  motion,  because  it  la  a  mere  general 
objection  to  the  evidence,  without  speci- 
fying any  ground  therefor.  It  is  too 
vague,  and  does  not  present  any  point 
for  adjudication.  It  does  not  say  what 
the  objection  was,  or  when  It  was  made, 
—whether  made  at  the  trial,  or  put  in  aft- 
erwards in  the  motion  for  a  new  trial. 

2.  'rhere  was  no  error  in  thechargecom- 
plained  of  in  the  second  ground  of  the  mo- 
tion. It  was  Insisted  before  us  that  there 
was  no  evidence  to  authorize  it.  After 
reading  the  evidence  carefully,  we  think 
there  Is  abundant  evidence  to  authorize 
the  judge  to  give  this  principle  in  charge 
to  the  jury,  and  the  principle  charged  is 
in  accordance  with  former  rulings  of  this 
court.  Jordan  v.  Pollock,  14  Ga.  145; 
nrquhart  v.  Leverett,  69  Oa.  98;  John- 
son V.  Dooly.  72  Ga.  297. 

3.  The  verdict  of  the  jury  was  fully  au- 
thorized by  the  evidence.  Judgment  af- 
firmed. 
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(H  0«L  40) 

Hubbard  et  al.  v.  Bbooks  et  at. 

LlAnoford  et  Ml.  T.  Nabbrb  et  al. 

(Sutrnme  Court  of  Oeorgia.    Deo.  28, 189a) 

ASTAHCBMBim— ETTOBHOB. 

After  a  decree  that  an  Inteatate  had  made 
no  advanoements  to  anr  of  his  children,  the  dis- 
007617  of  a  memorandum  of  "donations"  to  his 
ohildren,  In  the  handwriting  of  the  intestate,  is 
not  sufficient  to  warrant  the  court  in  reopening 
the  case,  especially  where  the  memorandum  bears 
date  2S  years  before  the  Intestate's  deatli,  during 
all  of  which  time  he  nerer  called  the  attention 
of  any  member  uf  the  family  to  its  existence. 

Error  from  superior  coart,  Ha)l  eoonty; 
Wellborn.  Judge. 

Langford  and  Hubbard,  aa  administra- 
tors ot  D.  K.  King,  filed  their  petition, 
praying  that  his  heirs  at  law^  13  children 
and  representatives  of  children,  be  com- 
pelled to  interplead  as  to  adranvements 
that  they  had  received  from  the  Intestate 
In  his  lile-tlme.  The  children  admitted  re- 
ceiving various  sums  from  the  -Intestate 
during  his  life-time,  but  alleged  that  they 
were  gifts,  and  not  advancements.  No 
written  memorandum  of  any  kind  was 
found  among  the  intestHte's  eDeftts  as  to 
such  gifts  or  advancements.  After  a  hear- 
ing, the  court  decreed  that  the  intestate 
had  made  no  advancement  which  could  be 
cbartred  against  any  ot  his  children,  and 
ordered  an  equal  distribution  of  the  es- 
tate. About  a  year  after  this  the  admln- 
Istratore  filed  another  petition.  In  which 
they  alleged  that  they  ht^d  discovered  a 
memorandum  book  containing  the  follow- 
ing entries  la  the  handwriting  ot  said  dv- 
ceased :  "April  16tb.  1869. 

"  A  memorandum  of  donations  made  by 
D.  K.  King  to  his  children: 

Johns.  Arnold. 1325  00 

Cicero  C.  Brooks. 886  00 

do.  75  00 

do.  100  00 

Alsoonemnle 100  00 

John  N.  King 800  00 

UJ.  MarUn 600  00 

April,  1»59. 

JamesSewell 700  00 

Alsoonemnle 76  00" 

The  administrators  alleged  their  belief 
that  these  various  sums  were  Intended  as 
advancements,  and  prayed  the  court  to 
modify  its  former  decree  accordingly. 
Two  ot  the  children,  Mrs.  Hubbard  and 
Mrs.  Langford,  filed  their  cross-hill.  In 
which  they  stated  that  the  memorandum 
was  In  the  hapd writing  of  the  intestate, 
and  also  alleged  their  belief  that  the  sums 
mentioned  were  intended  as  advance- 
ments. The  other  defendants  moved  tor 
a  dismissal  of  the  petition  and  croRs-biil. 
Their  motion  was  granted,  and  both  the 
plaintiffs  in  the  petition  and  crossbill  ex- 
cepted, and  bring  error. 

H.  H.  Dean  and  Harrison  Jt  Peeplea,  for 
plaintiffs  ill  error.  W.  L.  Marler,  Al.  L. 
Smitb,  S.  C.  Dunlap,  J.  B.  Estes,  and~Geo. 
K.  Looper,  for  defendants  In  error. 

J.  B.  Eftea,  tor  plain  tilts  In  error.  W.  L. 
Marler,  H.  U.  Dean,  M.  L.  Smith,  8.  C. 
Dunlap,  and  Oeo.  K.  Looper,  tor  defend- 
ants Ui  error,  In  the  matter  of  the  cross- 
bUI.    , 

Simmons,  J.  Under  the  tacts  as  alleged 
In  the  pleadings  in  this  case,  the  court  did 
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not  err  In  dismlBsIng  the  bm.  The  newly 
discovered  eviience  consists  of  certain  en- 
tries made  by  King,  the  father  ot  the  liti- 
gants. In  a  memorandum  book,  which 
was  found  after  the  decree  was  rendered 
on  the  first  trial  ot  the  case.  That  mem- 
orandum Is  beaded:  "April  16th,  1859.  A 
memorandum  ot  donations  made  by  D.  K. 
King  to  bis  children. "  Then  follow  several 
entries  of  donations  made  to  his  different 
chlldreu  In  April,  November,  and  Decem- 
ber, 1N59.  This,  on  Its  face,  appears  to  be 
a  memorandum  ot  gifts  made  by  the 
father  to  his  children.  Instead  ot  advance- 
ments. He  calls  it  a  "donation,"  and  not 
an  "advancement."*  See  Code,  {  2580. 
There  is  no  other  tact  alleged  In  the  bill 
which  would  tend  to  show  that  the  father 
intended  this  as  an  advancement,  except 
it  is  alleged  that  the  other  amounts  re- 
ceived by  his  chlldreu  in  the  first  bill  were 
not  charged  In  this  memorandum,  or  in 
any  other  writing  which  had  been  found. 
It  is  claimed,  however,  by  counsel  for  the 
plaintiffs  In  error,  that  this  was  a  matter 
to  be  submitted  to  the  jury,  and  not  a 
matter  to  be  decided  by  the  Judge.  It  he 
had  submitted  it  to  the  jury,  It  is  not  cer- 
tain or  sure,  under  the  all^ations  In  the 
bill,  that  the  jury  would  have  found  that 
the  amounts  entered  In  this  memorandum 
were  Intended  as  advancements,  and  not 
as  gifts.  The  court  was  as  fully  comiie- 
tent  to  determine  whether  the  word  "do- 
nationR"  meant  "advancements."  as  the 
Jury  would  have  been.  This  memorandum 
having  been  made  in  the  year  1859,  and 
the  father  having  lived  (as  we  can  Inter 
from  the  plendings  in  the  case)  up  to  the 
year  lS84-^5,  and  never  having  called  the 
attention  of  his  family  to  the  memoran- 
dum.—taking  this  fact  and  all  other  facta 
as  disclosed  by  the  pleadings  Into  consid- 
eration,— we  think  the  court  did  right  In 
dismissing  the  bill,  and  In  allowing  the 
first  decree  In  the  case  to  stand.  The  bill 
filed  by  the  administrators  to  open  the  de- 
cree In  this  case  having  been  properly  dis- 
missed, there  was  no  error  in  dismissing 
the  answers  of  two  of  the  defendants  filed 
by  them,  in  the  nature  ot  cross-bills. 
Judgment  affirmed. 


(8(  Oa.  388) 

Roberts  v.  Gordon,  Oovemor. 
(Supr«m«  Court  of  Oeorvto.    Deo.  88,  1890.) 

BAO— LUBUJTT  ArrSK  COMTIOTION. 

Upon  a  recognizance  for  the  appearance  of 
the  principal  to  answer  the  charge  of  assault  and 
battery,  and  not  depart  without  leave  of  the 
court,  tne  ball  is  not  bound  for  the  appearance  of 
the  principal  at  a  term  of  the  court  subsequent 
to  that  at  wliich  he  was  tried,  convicted,  and 
sentenced.  After  sentence,  the  ball  was  not  en- 
titled to  the  custody;  but  the  legal  custody  was, 
or  rtionld  have  been,  in  the  sheitS. 
{Syllabu*  by  t'l'  Court.) 

Error  from  superior  court,  Cherokee 
county;  Oorer,  Judge. 

Akin  &  Harris,  tor  plaintiff  In  error. 
Oeo.  R.  Brown,  C.  D.  Pblillps,  and  Harrt- 
Bon  A  Peeplea,  tor  defendant  in  error. 

Blecklbt,  C.  J.  By  the  terms  of  the 
recognizance.  It  was  to  be  void  on  condi- 
tion that  tbeprinclpal  should  appear  at  ttte 
next  superior  court  "from  day  to  day. 
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and  from  term  to  term,  then  and  there  to 
answer  for  tbe  ofteiiae  of  aMHaiilt  and  but- 
tery, •  •  •  and  shall  not  depart  thence 
vitbontthe  leave  of  sntd  court."  There 
-was  no  stipiilatiun  to  abide  any  final  or- 
der or  Judgment  of  tbe  court.  The  princi- 
pal appeared  at  tbe  February  term,  was 
tried,  and  found  guilty,  and  the  court  pro- 
nounced final  judgment;  thesentenre  being 
that  be  should  pay  within  three  days  a 
fine  of  f40  and  all  costs,  and  then  be  dis- 
charged, or,  in  default  of  such  payment, 
that  he  work  In  a  chain-gang  on  the 
pnbllc  works  for  the  term  of  sis  months. 
The  fine  was  not  paid,  nor  did  the  convict 
undergo  the  sentence  with  respect  to  labor, 
etc.  After  being  sentenced,  he  left,  and 
did  not  return.  At  tbe  next  term  of  tbe 
court,  beinir  November  term.he  was  called, 
and  did  not  appear,  whereupon  a  Judg- 
ment dM  declaring  a  forfeiture  of  the  re- 
cognisance waB  entered  of  record.  A  scire 
farhiH  was  lH8ue<l  upon  this  Judgment  to  fix 
the  liability  of  tbe  ball.  On  the  trial  there- 
of thecourtcharged  the  Jury,  in  effect,  that 
the  hail  was  not  discharged, but  remained 
liable,  although  the  principal  had  been 
convicted  and  sentenced.  In  view  of  the 
terms  of  the  recognisance,  we  think  this 
chfirge  was  erroneous.  With  us,  such  un- 
dertukings  are  construed  strictly  in  favor 
of  the  bnil  or  surety.  Colquitt  v.  Smith. 
Ba  Oa.  841.  In  Deunard  v.  .State.2  Oa.  137. 
this  court,  in  construing  a  similar  instru- 
ment, said :  "  \Ya  hold  thut  this  bond 
binds  the  principal  not  only  to  be  and  ap- 
pear at  the  term  to  which  it  Is  returnable, 
bat  to  oontinue  to  appear  until  acquitted, 
or  In  some  legal  way  discharged,  or,  if 
tried  and  found  guilty,  until  the  sentence 
of  the  court  is  passetl  upon  him,  unless  he 
Is  permitted  to  defiart  sooner  by  leave  of 
the  court  bad."  And  see  2  Aroer.  &  Eng. 
£nc.  L«w,  32.  There  can  be  no  doubt 
that,  as  soon  as  the  eentence  was  pro- 
nounced, the  sherin,  and  not  the  bail,  was 
the  proper  custodian  of  the  convict.  The 
legal  effect  of  the  sentence  was  e<iuivulent 
to  a  special  order  directing  the  sheriff  to 
bold  him-  in  custody.  This  being  so,  it 
was  not  necessary  to  enter  an  exonertt- 
tiir  on  the  minutes  of  the  court.  In  or- 
der to  discharge  the  ball.  The  sentence 
Itself  operate<l  as  an  exoaeratur.  Govern- 
or V.  Kemp,  12  Oa.  466.  The  allowance  to 
the  convict  of  three  days  within  which  to 
pay  the  fine  was  no  permit  for  him  to  go 
at  large  in  the  mean  time.  Even  If  so  con- 
atrued, unless  the  ball  had  assented  to  it, 
he  could  not  be  affected  thereby,  since,  by 
tbe  general  law,  (Code,  §  4655,)  all  fines 
are  payable  immediately,  unless  the  court 
ahall  grant  further  time.  By  analogy  to 
tbe  case  of  an  ordinary  creditor,  the  grant 
of  further  time,  without  the  consent  of 
the  ball  or  surety,  would  discharge  him. 
But  we  do  not  put  the  cnse  upon  this 
ground.  The  default  of  appearance,  on 
which  the  Judgment  of  forfeiture  nisi  was 
passed,  and  for  which  the  scire  fucias  pro- 
ceeds, was  at  a  term  of  the  court  subse- 
quent to  the  term  at  which  tbe  principal 
was  sentenced.  The  ball  was  not  bound 
by  the  stipulations  of  the  bond  fur  the  ap- 
pearance of  his  principal  at  any  time  after 
final  sentence.  He  might  have  been  so 
bound  if  he  had  stipulated  that  bis  princi- 


pal sboQld  abide  the  Judgment  of  tfaecport. 
Such  was  the  stipulation  In  Htate  v. 
Whitson,  8  Blackf.  178.  The  charge  of  the 
court  being  erroneous,  and  having  led  to 
a  wrong  result  in  the  verdict,  there  must 
be  a  new  trial,  unless  the  scire  facias  shall 
be  dismissed  by  the  solicitor  general. 
Judgment  reversed. 


Bbown  t.  Btatb. 


(M  Oa.  375) 


(Supreme  Court  vf  Owrgia.  Deo.  28, 1890.) 
Costs  nc  Cbimixal  Casbs. 
A  person  tried  and  convicted  of  s  criminal 
offense  is  taxable  aa  ooets  with  the  fees  of  two 
witnesses  sworn  and  examined  in  behalf  of  the 
state,  whether  they  reside  in  the  county  or  not. 
and  of  more  than  two  where  their  testimony  goes 
to  different  material  points,  or  where  the  coart 
certifies  that  the  question  at  issue  was  of  suoh  a 
character  as  rendered  more  than  two  witnesses 
necessary  to  a  single  point. 

(SyUabut  by  the  CaurU) 

Error  from  city  court,  Clarke  county ; 
Cobb,  Judge. 

Thomas  A  Strickland,  for  platntitt  in 
error.    Hylvanus  Morris,  for  tbe  State. 

BuETKLKY,  C.  J.  The  question  Is  wheth- 
er a  person  convicted  on  indictment  for  a 
misdemeanor  Is  chargeable,  as  a-  part  of 
the  costs,  with  fees  of  witnesses  sworn 
and  examined  for  the  state,  unless  the 
witnesses  are  non-residents  of  the  county 
In  which  the  conviction  takes  place.  In 
the  act  of  December  17, 1792,  (Mar.  &  C. 
Dig.  230,)  under  the  head  of  "Jurors'  and 
Witnesses'  Fees  In  Civil  Cases,"  is  found 
this  language:  "To  each  witness,  per  day 
for  his  or  her  attendance,  for  coming  and 
returning,  allowing  thirty  miles  for  a  day, 
not  allowing  for  more  than  three  witness- 
es, to  be  paid  by  the  person  summoning 
the  same,  and  taxed  in  tbe  bill  ol  costs, 
three  shillings  and  sixpence;  the  witness- 
es to  have  the  same  allowance Jn  criminal 
cases  where  the  person  prosecuted  is  found 
guilty. "  This  provision,  bo  far  as  we  can 
discover,  has  never  been  repealed.  It  Is 
brought  forward  In  Prince's  Digest,  261, 
and  In  Cobb's  Digest,  853,  with  th^  three 
shillings  and  sixpence  per  diem  translated 
into  75  cents.  Code,4  3K41,  dei-lares  that, 
when  the  attendance  of  any  person  resi- 
dent In  the  county  is  required  as  a  witness 
in  any  court,  he  shall,  on  being  duly  served 
with  a  subpoena,  attend  the  court  from 
terra  to  term  until  the  case  is  trlod,  and 
that  "  the  witness  fee  shall  be  seventy-five 
cents  per  d/em. "  Until  1836.  witnesses  re- 
siding out  of  the  county,  when  summoned 
in  behalf  of  the  state  In  criminal  cases, 
were  upon  the  same  footing,  with  refers 
ence  to  compensation,  as  witnesses  resid- 
ing in  the  county;  but  by  an  act  passed  In 
that  year  their  compensation  was  Taised 
to  two  dollars  per  day,  and  so  remains. 
Prince's  Digest,  476;  Cobb's  Digest,  279; 
Code,  §  3845.  That  act  expressly  provided 
that  "nothing  herein  contained  shall  beso 
construed  as  to  prevent  the  cost  being  col- 
lected, in  tbe  same  manner  as  heretofore 
pointed  out  by  law,  from  the  defendant  or 
defendants  In  state  cases."  This  provis- 
ion indicates  that  It  had  been  previously 
the  practice  tocollect  the  feesol  thestate's 
witnesses  out  of  convicts,  according  to  the 
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fee-bill  laid  down  In  the  act  of  1792,  supra; 
except  that  thejudlclary  act  ol  17U9  (Cobb's 
Digest,  277)  limited  the  taxable  cost  to 
the  fees  of  two  wltneBBes,  Instead  of  three, 
to  any  material  point.  ThiK  provision  la 
brought  forward  in  Code,  §  3682,  but  qual- 
ified with  a  discretion  in  the  court  to  cer- 
tify' that  the  question  at  issue  was  of  such 
a  character  as  rendered  a  greater  number 
ot  witnesses  necessary  to  a  single  point. 
The  result  ot  our  investigation  Is  that  a 
person  tried  and  convicted  of  crime  is  tax- 
able, as  the  law  now  stands,  with  the  fees 
of  two  witnesses  sworn  and  examined  in 
behalf  of  the  state,  whether  they  be  resi- 
dents of  the  county  or  not;  and,  if  addi- 
tional witnesses  are  required  for  differ- 
ent material  points,  two  may  be  counted 
for  each  point,  and  more  than  two  where 
the  court  makes  the  requisile  certificate. 
The  record  Indicates  that  questions  were 
made  in  the  Court  below  as  to  the  amount 
adjudged  against  the  defendant  for  wit- 
nesses' fees,  but  the  only  question  argued 
in  this  court  was  as  to  the  right  to  tax 
fees  for  resident  witnesses  at  all.  That 
question  was  correctly  decided  by  the  city 
court,  and  the  Judgment  is  affirmed. 


(8«  Ga.  427) 


Phillips  v.  State. 


(Supreme  Court  of  Oeorgia.   Dea  28, 1800.) 

Sbluno  LiquoB  without  Licensb  —  Iitoicticbiit 
— Rkoord  on  Appeal. 

1.  An  objection  to  an  Indlutment  for  selling 
intoxicating  liquors  without  license,  that  it  does 
'not  allege  any  da;  or  month  on  which  any  al- 
leged sale  took  place,  comes  too  late  after  defend- 
ant has  been  convicted,  no  objection  having  been 
made  at  the  trial. 

iS.  The  trial  Judge,  In  making  ap  a  brief  of 
evidence  on  appeal,  is  not  obliged  to  bear  evi- 
dence as  to  what  was  testified  to  at  the  trial, 
where  he  certifies  that  he  remembers  the  testi- 
mony distinctly  himself. 

Error  from  superior  court,  Madison 
county;  Lumpkin,  Judge. 

John  E.  Gordon  and   Thomas  <fi  Strick- 
/anef,  for  plaintiffs  in  error.  IV.  H.Howard, 
'  Sol.  Oen.,  by  J.  H.  Lumpkin  and  Harrison 
eft  Peeples.'tor  the  State. 

Simmons,  J.  Phillips  was  tried  tor  the 
offense  of  selling  spirituous  liquors  with- 
out a  license,  and  was  convicted.  He 
'  made  a  motion  for  a  new  trial,  upon  the 
grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence,  and  without  evi- 
dence to  support  it,  and  that  the  indict- 
ment wfts  fatally  defective.  In  that  it 
tailed  to  allege  the  month  or  the  day 
upon  which  the  alleged  sale  took  place; 
which  was  overruled,  and  he  excepted. 

1.  This  case  is  rather  weak  upon  the 
facts,  but  there  was  some  evidence  go- 
ing to  show  the  guilt  of  the  aefendant, 
and,  as  the  trial  judge  was  satisfied  with 
the  finding  of  the  jury,  we  will  not  Inter- 
fere with  bis  discretion  in  refusing  a  new 
trial. 

2.  As  to  the  indictment  being  defective 
because  it  did  not  allege  any  day  or 
month  when  the  alleged  sale  took  place, 
the  bill  of  exceptions  states  that  no  point 
or  objection  was  made  as  to  the  Indlct- 
tuent  before  ccnviction.  It  is  too  late  after 
conviction  to  take  exception  to  a  defect 


of  this  kind ;  exception  sbonld  bave  been 
taken  upon  the  arraignment. 

S.  We  know  ot  no  law  which  compels  a 
judge.  In  making  np  a  brief  of  evidence,  to 
hear  evidence  of  others  as  to  what  was 
testified  to,  when  he  remembers  it  dis- 
tinctly himself,  as  the  judge  certified  be  did 
In  this  case.    Judgment  affirmed. 

(W  Ga.  3K) 

Yabboroooh  v.  Statb. 
(Supreme  Court  of  Oeorgia.    Deo.  28, 189a) 

BUBOUIBT— INSIOTITENT — OWNXRSHIP  OF  PbOP- 
■RTT — InsTRPOTIOJTS. 

1.  The  husband  is  head  of  the  house,  thoa^  the 
ownership  be  in  the  wife.  Where  l>oth  reside  to- 
gether in  a  house  belonging  to  her,  it  may  be  de- 
8cril>ed  as  his  house  in  an  indictment  bk  burg- 
lary. 

S.  To  declare  the  law  applicable  to  a  glvea 
state  of  facts  is  no  expression  or  intimaticMi  of 
opinion  as  to  whether  any  of  the  facts  referred  to 
do  or  do  not  exist  in  the  case  on  trial. 

S.  Where  both  burglary  and  laroeny  from  the 
house  are  charged  in  the  indictment,  a  general 
verdict  of  guilty  convicts  the  accused  of  burg- 
lary; and  whether  the  laroeny  be  proved  or  not 
is  immaterial. 
(SvUabus  by  the  Court.) 

Error  from  superior  coart,  Barto w  coun- 
ty;  Mii.nur,  Judge.  I 

J.  A.  Haker,  for  plaintiff  In  error.  A,  W. 
Fite,  Sol.  Oen.,  tor  the  State. 

Blgcklkt,  J.  The  indictment  charged 
both  burglary  and  larceny  from  the  house. 
The  house  was  alleged  to  be  the  dwelling- 
house  of  B.  T.  Leake,  and  the  breaking 
and  entering  were  charged  to  be  with  In- 
tent to  steal  thegoods  and  chattels  of  said 
B.  T.  Leake.  The  indictment  then  pro- 
ceeded to  allegre  a  felonious  stealing  from 
the  house  of  a  locket  of  the  value  of  $10, 
the  property  of  Mattle  J.«ake.  The  ver- 
dict was  a  general  finding  of  guilty. 

1.  The  evidence  as  to  the  ownership  of 
the  house  was  that  "B.  T.  Leake  has 
everything  in  his  wife's  name.  Mis  wife 
claimed  the  house  as  her  own,  but  they 
both  lived  In  it  together;  and  the  witness, 
their  daughter,  did  not  know  whether  her 
father  claimed  It  or  not."  The  court 
charged  the  Jury  on  this  sabject  as  fol- 
lows: "On  the  question  ot  ownership,  the 
court  will  charge  you  that  If  the  proof  in 
this  case  shows  that  B.  T.  Leake  occupied 
this  house,  lived  In  it  with  his  wife  and 
family,  at  the  time  of  the  commission  of 
the  offense  charged  In  the  Indictment,  then 
that  is  sufiicient  to  snpport  the  charge  of 
burglary.  Yon  look  to  the  proof,  and  nee 
how  that  was.  See  whether  or  not  he  oc- 
cupied the  premises;  whether  he  lived 
on  the  premises.  It  is  not  material 
whether  he  held  under  Mrs.  Leake  or  any 
one  else.  If  he  occupied  the  premises,  and 
was  in  possession  of  the  premises,  it  was 
such  ownership  as  would  protect  blm 
from  burglary."  The  court  refused  to 
charge  written  request  presented  by  the 
counsel  for  the  ace  used .  as  foil  o  ws :  '  If  B. 
T.  Leake  occupied  the  house  mentioned  lo 
the  bin  ot  indictment,  not  in  his  own  right, 
but  in  the  right  ol  another,  and  soclaimed, 
and  that  other  also,  at  the  same  time,  oc- 
cupied the  house,  then  that  would  not  be 
such  proof  of  ownership  as  would  support 
this  billot  indictment.^    We  think  there 
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Is  no  donbt  that,  when  a  married  man  oc- 
cnpies  a  dwelllns-house  with  bia  family, 
be,  beinf?  the  head  of  the  family,  is  coDsld- 
ered  by  the  law  as  having  Bui;h  ownership 
and  poBBesHlon  as  to  mabe  the  hoaae  bis 
fur  all  purposes  connected  with  an  indict- 
ment for  burglary.  It  mattersnot  whether 
be  holds  under  bis  wife  or  some  other  per- 
son. Harrison  v.  State,  71  Oa.  802.  It 
may  be,  also,  that  the  property  in  thebouse 
could  be  laid  in  the  wife,  she  being  the  act- 
ual owner.  Goode  v.  State,  70  Ga.  755. 
We  see  no  reason  why  premises  occupied 
Jointly  by  landlord  and  tenant  might  not 
be  charged  to  be  the  property  of  either. 
However,  where  husband  and  wife  reside 
together,  whatever  else  she  may  be  the 
head  of,  he  is  the  head  of  the  bouse.  Mor^ 
gan  ▼.  State,  63  Ga.  -307:  Primrose  t. 
Browning,  69  Ga.  71 ;  Neal  y.  Perkerson, 
6lGa.  354;  Code,  8  1753. 

2.  It  Is  contended  that  the  court  ex- 
pressed or  intimated  an  opinion  upon  the 
facts,  in  the  charge  which  we  have  quoted 
above.  But  this  seems  to  us  a  strained 
construction.  To  say  that  such  and  such 
an  ownership  would  protect  against  burg- 
lary does  not  Imply  any  opinion  in  the 
speaker  that  a  burglary  has  been  commit- 
ted. No  proposition  ol  law  can  be  laid 
down  without  some  in)plicatlon  of  a  state 
of  facts  as  by  pogslbility  existing:  and 
merely  to  declare  the  law  respecting  any 
state  of  facts  whatever  Is  to  express  an 
opinion  Irrespective  of  the  actual  existence 
of  such  facts  in  the  given  instance. 

3.  As  the  conviction  was  for  burglary, 
the  higher  crime  charged,  it  matters  not 
whether  the  alleged  larceny  was  proved 
or  not.  Bulloch  v.  State,  10  Ga.  48.  It 
follows  that  the  criticism  that  the  prop- 
erty stolen  Is  described  as  a  "locket  "in  the 
Indictment,  and  called  a  "necklace"  in  the 
evidence,  has  no  materiality.  But  the 
truth  is  that  the  evidence  describes  it  by 
both  names:  the  witnexs  saying  she  left  a 
gold  npcklace  on  the  bpreau ;  that  she  laid 
that  locket  "on  there"  that  night  when 
she  retired,  and  missed  that  locket  the 
next  day,  etc.  There  was  no  error  in  re- 
fusing a  new  trial,  and  the  sentence  of  five 
years  In  the  penitentiary  was  not  excess- 
ive.   Judgment  affirmed. 


(86  Oa.  aW) 


Allen  t.  State. 


(Supreane  Court  of  Georgia.    Deo.  98, 1890.) 

ItUUXtn — IlTDICTHENT — CONVICTION. 

1.  By  Code,  f  4414,  larceny  from  the  bouse  of 
anything  under  the  value  of  $50  is  a  misdemeanor 
only;  while,  by  section  4406,  simple  larceny, 
where  the  property  stolen  is  a  note,  due-bill, 
bank-bill,  or  any  paper  for  the  payment  of  money 
or  other  valuable  thing,  is  a  felouy.  It  follows 
that  a  person  indicted  and  tried  for  laroeny  from 
the  house  on  a  charge  of  stealing  in  a  house  "one 
fire-dollar  bill,  of  the  value  of  five  dollars, "can- 
not be  convicted  of  simple  larceny. 

a.  The  Indictment  and  trial  l>eing  for  a  mis- 
demeanor,  and  the  verdict  being  for  a  felony. 
Judgment  will  be  arrested  on  motion. 
[Syllatnu  by  the  Court) 

Error  from  superior  court,  Gordon  coon- 
ty;  MiLNER,  Judge. 

E.  J.  Kiker  and  R.  J.  &  J.  McCamy,  for 
plaitftlff  in  error.  A.  W.  Fite, Sol.  Gen., for 
the  State. 


Bleckley,  C.  J.  The  Pendl  Code  Is  tai 
an  unfortunate  condition  with  respect  to 
Its  provisions  on  the  subject  of  larceny. 
By  section  4414.  larceny  from  the  house  of 
any  "  goods,  money,  chattels,  wares,  or 
merchandise,  or  any  other  article  or  thing, 
onder  the  value  of  flfty  dollars, "  Is  punish- 
able as  a  misdemeanor  only,  the  penalty 
being  that  prescribed  In  section  4310.  By 
section  4406,  simple  larceny,  where  the 
property  stolen  is  a  note,  due  bill,  bank- 
bill,  or  any  paper  securing  tbe  payment  of 
money  or  other  valuable  thing,  is  punish- 
able as  a  felony,  by  Imprisonment  in  tbe 
penitentiary  from  one  to  four  years.  The 
stealing  of  a  bank-note  for  one  dollar,  out- 
side of  any  building  or  structure,  is  a  fel- 
ony, while  stealing  from  a  house  any- 
thing whatever  under  the  value  of  f  50  Is 
only  a  misdemeanor.  Worse  still,  accord- 
ing to  the  Code  as  it  now  stands,  the  steal- 
ing of  a  million  of  dollars  in  gold  or  silver, 
lying  loose,  out  of  doors,  would  be  a 
mere  misdemeaDor,  no  punishment  being 
prescribed  for  it  save  that  laid  down  In 
section  4310,  and  this  would  t>e  reached  by 
virtue  of  section  4409,  under  tbe  phrase- 
ology, "all  simple  larcenies  or  thefts  of  the 
personal  goods  of  another,  not  mentioned 
or  particularly  designated  In  thisCoiie. " 
The  larceny  of  paper  money,  under  the 
description  of  bank-bills,  notes,  etc.,  is 
mentioned  and  particularly  designated, 
but  not  the  larceny  of  metallic  money,  or 
of  money  generally,  unless  the  larceny  Is 
committed  In  a  house,  etc.,  or  from  the 
person. 

1.  The  indictment  In  this  case  was  tor 
larceny  from  the  bouse,  and  the  property 
stolen  was  described  as  "one  Uve-dollar 
bill,  of  the  value  of  Ave  dollars."  The 
court  charged  the  Jury  that,  if  they  found 
the  accused  did  not  take  it  from  the  bouse 
as  charged  In  the  indictment,  but  that  he 
feloniously  took  It  outside  of  tbe  house 
with  intent  to  steal,  then,  under  this  in- 
dictment, they  could  find  him  guilty  of 
simple  larceny.  This  was  the  verdict  ren- 
dered. The  charge  of  the  court  was 
clearly  erroneous.  The  ordinary  meaning 
of  a  flve-doliarbilllsa  bank-blllfor  the  pay- 
men  t  ol  five  dollars.  And  certainly  no  mean- 
ing for  such  a  description  could  be  found 
that  would  not  make  itsignify  a  bank-bill, 
a  note,  due-bill,  or  some  paper  securing  the 
payment  of  money  or  other  valuable  thing. 
Any  of  these  instruments  would  be  com- 
prehended in  section  4406,  if  the  stealing 
was  simple  larceny,  and  the  punishment 
for  the  offense  would  have  to  be  imprison- 
ment In  the  penitentiary.  But  the  indict- 
ment wus  for  stealing  a  five-dollar  bill  In 
a  bouse,  and  consequently  the  ofiense 
charged  was  a  misdemeanor,  and  the 
trial  of  it  would  have  to  be  conducted, 
with  reference  to  the  number  of  challenges 
allowed  and  In  all  other  respects,  ac- 
cordingly. The  accused,  upon  such  itn  In- 
dictment, could  not  undergo  the  jeopardy 
of  a  conviction  for  felony,  and  he  certainly 
could  not  be  convicted  of  an  offense  touch- 
ing which  he  was  in  no  Jeopardy. 

2.  Nor  could  the  court  sentence  the  ac- 
cused upon  the  verdict  found  t<)  any  pun- 
ishment whatever.  He  could  not  be  sen- 
tenced for  a  misdemeanor,  because  he  was 
not  convicted  of  it.    He  could  not  be  sen 
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tenced  for  a,  lelon'y  because  be  vrae  not  in- 
dicted for  it.  The  resalt  is  that  the  court 
erred,  not  only  in  charging  the  Jury,  but 
(n  denying  the  motion  made  in  arrest  of 
Jadgment.    Jndgment  reversed. 

m  Oa.  W) 

Ellis  v.  Dardkn. 

.  {fiuiprtme  Court  of  Oeorgia.    Deo.  88,  1880.) 

Betooatioh  or  Wiu^-Mabbiaob. 

1.  Under  tbe  Code  of  Qeor8ri>^  the  marriage 

of  a  woman  revokes  a  will,  previously  executed 

by  her,  in  whicii  no  provision  is  made  in  oontem- 

plation  of  such  an  event. 

S.  Parol  evidence  is  not  admissible  to  show 
that  the  will  was  executed  in  oontemplation  of 
the  marriage. 
{SyUabiu  bv  the  Court) 

Error  from   superior  court,   Taliaferro 
coanty:  Lumpkin,  Judge. 
H.  T.  Lewie  and  Horace  M.  Bolden,  for 

Slaintill  in  error.    Jaa.  Whitehead  and  M. 
.  Andrews,  (or  defendant  in  error. 

Blecklbt,  C.  J.  1.  In  constrning  tbe 
Code,  it  is  necessary  to  bear  in  mind  sfc- 
tion  4,  wbicb  declares  that  **  tbe  masculine 
gender  BhaU  include  the  feminine."  Noth- 
ing can  be  more  manifest  than  that  this 
rule  was  intended  to  apply  to  the  provis- 
ions of  the  Code  on  tbe  subject  of  wills. 
These  provisions  are  very  ample  and  ex- 
tensive, beginning  with  the  definition  of 
a  will,  and  embracing  tbe  persons  capa- 
ble or  Incapable  of  making  them ;  modes 
of  execution,  revocation,  and  probate; 
the  property  subject  to  disposition :  tbe 
different  classes  of  devises  and  legacies; 
tbe  office  and  functions  of  executors,  etc. 
Code,  §S  2394-24S2.  From  the  Hrst  to  the 
last  of  these  sections,  with  few,  if  any,  ex- 
ceptions, the  masculine  includes  the  femi- 
nine. This  is  obviously  so  in  the  very  first 
of  tbem,  which  defines  a  will  to  be  "the 
legal  expression  of  a  man's  wishes  as  to 
the  disposition  of  bis  property  after  his 
death."  It  cannot  be  doubted  that  in 
many  of  the  sections  the  word  "testator" 
Includes  "testatrix."  As  to  most  of  the 
Sections  in  which  the  word  occurs,  no  other 
construction  is  possible.  See  sections 289R, 
S400,  2401,  2407,  *2413,  2414,  3418,  2420-2422, 
2479,  24S0.  Section  2477  reads  as  follows: 
"In  all  cases  the  marriage  of  tbe  testator 
or  the  birth  of  a  child  to  bim,  subsequent 
to  the  making  of  a  will  in  which  no  pro- 
vision is  made  in  contemplation  of  such 
liti  event,  shall  be  a  revocation  of  the  will." 
We  can  have  no  reasonable  doubt  that  the 
rule  that  tbe  masculine  includes  the  fem- 
inine applies  to  tbis  section  as  well  as  to 
so  many  others  touching  the  subject  of 
wills,  and  consequently  that  in  sense  and 
ineaning  it  has  tbe  same  scope  as  if  it  read 
thus:  ^In  all  cases  the  marriage  of  the 
'testator  or  testatrix,  or  the  birth  of  a  child 
to  him  or  ber,  subsequent  to  the  making  of 
a  will  in  which  no  provision  is  made  in 
contemplation  of  such  an  event,  shall  be  a 
revocation  of  the  will."  This  construc- 
tion only  treats  the  codiflers  as  governing 
themselves  consistently  by  their  own  rule 
In  doing  tbeirown  work.  Tbey  undertook 
to  state  in  a  condensed  form  tbe  law  of 
wills,  and  they  devoted  an  article,  consist- 
ing of  nine  sections,  to  the  subject  of  rev- 
ocation.   Can  it  reasonably  be  supposed 


that  they  intended  to  be  silent  npon  the 
effect  of  marriage  on  the  prior  will  of  a 
woman?  And  yet  tbey  were  silent  on 
that  topic,  unless  they  dealt  with  it  in  the 
broad,  general  language  which  we  have 
quoted  from  section  2477.  It  is  well 
linown  that  in  hundreds  of  instancen 
the  codiflers  did  not  confine  themselves  to 
stating  the  law  as  tbey  found  It,  bnt  tbat 
tbey  exercised  tbe  function  of  unifying 
and  harmonising  its  various  mlesaod  pro- 
visions so  as  to  present  what  thny  deemed 
a  more  consistent  and  complete  system. 
Their  work,  as  a  whole,  has  been  adopted 
by  competent  authority,  and,  except  where 
altered  or  repealed,  is  now  the  law  ct  tbe 
land.  We  have  only  to  accept  it  as  writ- 
tec,  and  Interpret  it  by  a  rule  found  la  the 
instrument  itself , -to  arrive  a:t  the  conclu- 
sion that  marriage  has,  in  tbis  state  at 
least,  as  much  effect  npon  a  woman's  will 
as  apon  a  man's.  There  may  be  more  or 
less  reason  why  revocation  should  be  tbe 
result  in  the  one  case  than  in  the  other, 
but  certainly  there  is  reason  enough  in 
either  case.  At  common  law  the  woman's 
will  was  revoked,  but  the  man's  was  not. 
The  act  or  1834  put  a  man's  will,  in  thU 
respect,  upon  tbe  footing  of  a  woman's, 
with  an  implied  saving  in  favor  of  willa  in 
which  provision  was  made  for  the  pro- 
spective wife.  It  also  made  tbe  birth  of  a 
chiltf  operate asa  revocation  of  any  prior 
will  in  which  the  child  was  not  provided 
for.  Then  came  the  Code,  in  186H.  and, 
after  varying  tbe  phraseology  of  tbe  act 
of  18S4  so  as  to  make  it  wider  and  more 
general,  incorporated  its  principle  of  rev- 
ocation into  the  legal  system  of  wills, 
with  an  implied  saving  in  favor  of  wills 
in  which,  not  tbe  wife  or  the  child,  bnt  tbe 
event  of  marriage  or  the  birth  of  a  child, 
was  provided  (or.  This  implied  saving 
might  not  hola  good  as  to  tbe  wills  of 
women  because  of  other  provisions  of  the 
Code;  but  that  would  not  hinder  the  ex- 
press declaration  that  marriage,  or  the 
birth  of  a  child,  subsequent  to  the  making 
of  a  will  in  wbicb  no  provision  is  made  in 
contemplation  of  such  an  event,  shall  oper- 
ate as  a  revocation  pf  the  will,  from  hav- 
ing its  full  afltrmatlve  effect  upon  every 
will  of  that  class,  whether  the  maker  were 
male  or  female.  It  may  admit  of  ques- 
tion whether  the  Code,  taken  as  a  whole, 
intended  to  save  any  will  whatsoever 
made  by  a  single  woman  from  revocation 
by  marriage;  but  this  doubt  need  not 
affect  our  construction  of  section  2477  as 
to  tbe  class  of  wills  which  make  nu  pro- 
vision In  contemplation  of  marriage.  Wills 
of  tbis  kind  are  expressly  declared  to  be  re- 
voked by  marriage,  though  wills  of  a  dif- 
ferent kind  mayor  may  not  be  so  revoked, 
according  to  their  standing,  in  the  light  of 
other  provisions  of  the  Code  and  the  gen- 
eral scheme  of  testamentary  law.  We  can 
be  sure,  at  any  rate,  that  the  Code  no- 
where declares  that  tbe  will  of  a  woman 
Is  notrevoKed  by  marriage  or  by  tbe  birth 
of  a  child.  Thus  no  contradiction  is  in- 
volved in  our  construction  of  section  2477. 
and  any  apparent  inconsistency  with  other 
provisions  of  tbe  Code  which  it  tnvoivefc 
touches  a  class  of  wills  not  now  nnder  con- 
sideration. Nor  did  any  repeal  or  modifi- 
cation of  tbe  section  resalt  from  tbe  eo- 
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larged  tesUunentary  capacity  and  powers 
of  married  women,  brougbt  into  tlie  law 
by  the  act  of  1866  and  tbe  conetitntion  of 
1868,  as  expounded  by  tbis  coart  In  tbe 
cas^  of  Drquhart  v.  Oliver,  66  Ga.  844.  If 
marriage  or  tbe  birth  ol  a  child  wonid 
work  the  revocaftlon  of  a  partlcolar  claM 
of  wIUb  by  express  statutewben  the  teuta- 
inentary  powers  of  a  married  woman  were 
restricted,  we  see  no  reason  wby  such  an 
OTent  should  not  produce  tbe  same  eSect 
after  those  restrictions  were  removed. 
Surely,  marriage  or  the  birth  of  a  child  is 
as  great  an  event  in  the  life  of  a  woman 
an  of  a  man,  and  imports  as  important  a 
change  in  the  testamentary  stand-point. 
It  would  seem  that  the  more  tbe  testa- 
mentary powei*8  of  the  two  sexes  are 
equalized,  the  more  reasonable  it  would  be 
to  apply  to  both  alike  the  provisions  of 
section  2477  of  the  Clode.  It  Is  a  mistake 
to  suppose  that  this  provision,  as  applied 
to  men,  has,  or  ever  bad,  any  purpose  to 
coerce  them  Into  the  performance  of  any 
legal  duty  which  they  owe  to  their  fam- 
ilies. A  man  may  bequeath  bis  entire  es- 
tate to  strangers.  Code,  §  2399.  All  legal 
rights  of  tbe  wife  and  family,  such  as 
dower  and  a  year's  support,  are  as  secure 
Kgalnst  a  will  made  at  one  time  as  at  an- 
other. The  object  of  tbe  provision  is  to 
secure  a  specific  moral  Influence  upon  tbe 
testamentary  act,— the  moral  Influence 
of  having  before  tbe  mind  a  contin- 
gent event  so  momentous  as  marriage  or 
tbe  birth  of  a  child,  and  so  deserving  of 
consideration  in  framing  a  testamentary 
scheme.  A  public  policy  which  rejects  tbe 
will  of  a  prospective  husband  orfatber  be- 
cause It  affords  no  evidence  of  the  pres- 
ence of  this  influence  may  well  reject  that 
of  a  prospective  wife  or  mother  for  tbe 
same  reason.  Both  are  alike  free  from  any 
legal  obligation  to  provide  by  will  for 
spouse  or  cbild;  and  both,  as  a  general 
rule,  are  equally  under  the  sway  of  moral 
motives  so  to  do  when  these  claimants, 
existing  or  anticipated,  are  thought  of, 
and  their  claims  duly  considered.  There 
is  us  much  reason  in  requiring  one  as  the 
other  to  furnish  evidence  in  the  will  itself 
that  the  testamentary  act  was  performed 
with  the  future  event  of  marriage  or  birth 
of  a  child  In  actual  and  present  contem- 
])lation.  Now  that  women,  according  to 
the  decision  In  Urqnhart  v.  Oliver,  supra, 
have  substantially  tbe  same  testamentary 
freedom  as  men,  the  wills  of  both  sexes, 
^vhetber  made  before  or  after  marriage, 
ought  tostand  on  thesamefootlng.  It  was 
only  on  tbe  doctrine  of  implied  repeal  of 
certain  statutory  restrictions  lntbeCk>de 
that  this  court  could  arrive  at  tbe  concln- 
sion  announced  inUrqubartv.OUver.  Bat 
that  conclusion  does  not  require  for  its 
completeness  orlts  consistency  tbatsectlon 
2477  shall  be  held  not  to  apply  to  wills 
made  by  women,  or  that  a  woman's  will 
should  stand  on  a  higher  plane  than  that 
of  a  man.  On  the  contrary,  tbe  harmony 
of  the  whole  testamentary  system  will  be 
better  preserved  by  treating  tbe  wills  of 
both  sexes  alike.  When  a  woman's  rights 
toaching  the  disposition  of  property  are 
those  of  a  man,  ber  dIsabiUtles  sbonld 
also  t>e  those  of  a  man. 
Basing  oar  decision  solely  on  the  statu- 


tory system  of  this  state,  we  rule  that 
the  will  now  before  us  was  revoked  by 
the  subsequent  marriage  of  the  tcHtatrlx, 
though  It  occurred  on  the  same  day  and 
within  a  few  hours  after  the  will  was  exe- 
cuted. A  copy  of  the  will  Is  not  before 
us,  but  we  take  it  for  granted  from  the 
argument  and  from  the  recitals  In  tbe  rec- 
ord that  the  sole  beneficiary  under  the 
will  was  a  sister  of  the  testatrix,  and  that 
tbe  instrument  contained  no  provision 
showing  that  it  was  made  in  contempla- 
tion of  marriage.  How  the  general  ques- 
tion has  been  treated  elsewhere  under 
various  shades  of  statutory  provisions 
win  appear  from  the  following  authori- 
ties: Loomis  V.  Loomls,  51  Barb.  257; 
Brown  V.  Clark,  77  N.  Y.  869;  Fransen's 
Will,  26Pa.St.202;  Swan  v.  Hammond,  138 
Mass.  45;  Nntt  v.  Norton,  142  Mass.  243,  7 
N.  B.  Rep.  720;  Miller  v.  Phillips,  9  R.I. 
141;  McAnulty  v.  McAnulty,  (111.)  11  N.  E. 
Rep  897;  In  reTuller,  79  111.  99;  Noyes  v. 
Sooth  worth,  65  Mich.  173,  20  N.  W.  Rep. 
891;  Morton  v.  Onion,  45  Vt.  145;  Carey's 
Will,49  Vt.236;  Ward's  Will,  70  Wis. 251,85 
N.  W;Rep.  731;  Webb  v.  Jones,  86  N.  J. 
Eq.  163;  Fellows  v.  Allen,  60  N.H.  439;  Em- 
ery, AppeUant,  (In  re  Hunt's  Will,)  81  Me. 
275, 17  A  tl.  Rep.  68.  See,  also.  Beach,  Wills, 
S  64;  6  Lawson,  Rights,  Rem.  &.  Fr.  §  32S5; 
notes  to  Young's  Appeal,  80  Amer.  Dec.  516 ; 
1  Jarm.  Wills,  (6th  Amer.  Ed.)  p.  268  et 
seq.;  8  Jarm.  Wills,  (6th  Amer.  Ed.)  p.  788, 
note  19;  Schouler,  Wills,  §  424;  3  Wa6bb. 
Real  Prop.  575,  (side  page  698;)  1  Wuener, 
Adm'n,  p.  107. 

2.  The  parol  evidence  offered  to  show 
that  the  will  was  executed  in  contempla- 
tion of  tbe  marriage  was  properly  re- 
jected. In  order  to  save  a  will  from  revo- 
cation by  subsequent  marriage,  the  will 
itself  must  contain  the  requisite  evidence 
that  tbe  event  was  contemplated.  At 
least,  such  evidence  must  appear  on  the 
face  of  some  document  offered  for  probate 
as  a  part  of  tbe  will.  Deupree  v.  Oeupree, 
46  Ga.  416.    Judgment  affirmed. 

(gS  Ga.  467) 

Vamcb  et  ah  v.  Roberts,  Sheriff. 

(Supreme  Cowrt  of  Georffia.    Dec.  28,  1890.) 

UOBTOAOaa — FoBBoi/OauBs— DisTBiBOTiOH  or 
Pbocebss. 

1.  In  a  contest  twtween  mortgage  creditors, 
V.  and  M.,  over  the  proceeds  of  the  sale  of  the 
tnortsaged  property  in  tbe  hands  uf  the  sheriff, 
V.  allied  that  wnlle  both  the  mortgages  were 
ezecnted  the  same  day,  and  were  written  by  the 
same  person,  the  latter  was  instmcted  by  the 
mortgagor  to  make  M.  's  mortgage  subject  to  V.  's, 
it  being  written  after  V.'sk  and  that  the  mortgagor 
execated  M.  's  mortgage  m  tbe  belief  that  it  was 
made  subject  to  V.'s,  though  by  the  fraud  or  neg- 
lect of  the  scrivener  it  was  not  so  made.  Bern, 
that  the  issue  was  properly  stricken  out,  as  be- 
ing an  attempt  to  reform  a  mortgage  without 
making  the  mortgagor  a  party. 

3.  An  allegaUop  that  M.  had  received,  as  col- 
lateral security,  certain  notes  and  mortgages 
which  had  been  collected,  or  could  have  been 
collected  by  the  exercise  of  proper  diligence,  is 
properly  smcken  oat  in  snon  contest,  as  being 
too  vague  and  uncertain  to  submit  to  the  jury. 

8.  Code  Oa.  {  1949,  provides  that  a  creditor 
having  a  Hen  on  two  funds  of  the  debtor,  equally 
accessible  to  him,  shall  be  compelled  to  pursue 
the  one  on  which  other  creditors  have  no  lien. 
Held,  that  M.  would  not  be  compelled  to  relin- 
quish his  claim  on  the  fund  in  controversy,  and 
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to  make  his  debt  oat  of  land  of  which  he  held  a 
defeasible  deed,  and  notes  held  as  collateral, 
where  the  deed  contained  no  power  of  sale,  and 
the  notes  had  never  been  saed  to  jad^rment. 

4.  The  fact  that  the  amount  of  the  debt  as 
stated  In  II. 's- affidavit  of  foreclosure  was  larger 
than  that  stated  in  the  mortgage  does  not  affect 
the  validity  of  the  foreclosure,  but  the  contesting 
creditor  may  have  the  amount  reduced. 

5.  Where  the  verdict  of  the  ]ary  In  such  con- 
test does  not  cover  the  issue  submitted  to  them, 
It  is  proper  for  the  court  to  send  them  baclc  to 
pass  upon  such  issue. 

Error  from  superior  coart,  Bartow 
county;  Milner,  Judge. 

F.  A.  L'Hutrell  and  J.  A.  Baker,  for  plain- 
tltta  In  error.  John  H.  Wlkler  and  John 
W.  Akin,  for  defendant  In  error. 

Simmons,  J.  Mary  A.  Bibb  brought  her 
rule  against  the  sherifT  of  Bartow  coun- 
ty for  the  distribution  of  funds  In  the 
hands  of  the  sheriff  arising  from  the 
sale  of  certain  personalty  of  B.  F.  Bibb, 
under  the  levy  of  a  0.  fa.  in  her  favor,  and 
of  certain  mortgage  executions  on  the 
property.  To  this  rule,  Moore,  Marsh  & 
Co.,  mortgage  creditors,  and  Vance  & 
Kirby,  also  mortgage  creditors,  of  B.  F. 
Hibb,  were  made  parties.  The  0.  fa.  of 
Mrs.  Bibb  was  allowed  to  be  paid, and  the 
real  contest  is  bet,weeu  the  mortgage 
creditors  mentioned.  Vance  &  Kirby  con- 
tested the  right  of  Moore,  Marsh  &  Co.  to 
participate  in  the  distribution.  The  first 
issue  made  by  Vance  &  Kirby  against 
Moore,  Marsh  &  Co.  was,  in  substance, 
that  Moore,  Marsh  &  Co.  should  not  par- 
ticipate equally  with  Vance  &  Kirby  in  the 
distribution,  because,  although  the  two 
mortgages  were  of  equal  date,  and  both 
written  by  Ashford,  one.  of  the  Arm  of 
Moore,  Marsh  &  Co.,  Vance  &  Kiiby's 
mortgage  was  written  first  by  Ashford, 
and,  after  its  execution  and  delivery,  Ash- 
ford was  instructed  by  Bibb  to  write  a 
mortgage  for  Moore,  Marsh  &  Co.  upon 
the  same  property,  having  the  mortgage 
to  exprexH  that  it  was  subject  to  and  in- 
ferior in  dignity  to  the  mortgage  of  Vance 
&  Kirby;  and  that  Bibb  relied  implicitly 
upon  Ashford  to  write  the  mortgage  as 
instructed,  and  positively  refused  to  uialce 
Moore,  Marsh  &  Co.  any  mortgage,  except 
as  should  be  made  expressly  subject  to  the 
mortgage  of  Vance  &  Kirby;  and  that, 
when  Bibb  signed  the  mortgage  to  Moore, 
Marsh  &  Co.,  he  thought  it  contained  a 
clause  malcing  it  subject  to  the  mortgage 
of  Vance  &  Kirby, but  that  Ashford, either 
through  accident,  mistalce,  or  fraud, 
omitted  to  make  the  mortgage  of  Moore, 
Marsh  &  Co.  subject  to  that  of  Vance  & 
Kirb.v,  and  therefore  the  mortgage  of 
Moore,  Marsh  &  Co.  should  not,  in  equity, 
be  allowed  to  gain  a  dignity  it  would  not 
otherwise  have,  hut  should  be  held  inte- 
rior in  lien  to  the  mortgnge  of  Vance  & 
Kirby.  This  issue  was  stricken  by  the 
court  upon  demurrer,  and  Vance  &  Kirby 
excepted.  We  thinlc  the  court  did  right  in 
sustaining  the  demurrer.  It  was  an  effort 
on  the  part  of  Vance  &  Kirby  to  reform  a 
mortgage  deed  made  by  Bibb  to  Moore, 
Marsh  &  Co.,  without  making  Bibb  a 
party  thereto.  While  the  cbarg<>8  made 
by  Vance  &  Kirby  against  Ashford  may 
be  true,  we  do  not  know  but  that  Bibb, 


the  maker  of  the  mortgage.  Is  satisfied 
with  it  as  it  stands;  and,  as  far  as  ap> 
pears  from  the  record,  he  Is  satisfied,  as 
be  was  not  made  a  party;  and,  as  it  does 
not  appear  that  he  requested  the  court 
that  he  should  be  made  a  party,  wd  do 
not  see  bow  the  written  contract  made 
between  biro  and  Moore,  Marsh  &  Co. 
coold  be  changed  without  his  consent,  or 
without  his  being  roade  a  party  to  the 
pleadings. 

3.  The  second  issue  made  by  Vance  & 
Kirby  was  that  Moore,  Marsh  &  Co.  bad 
received  payments  on  their  mortgage, 
amounting  in  the  aggregate  to  $41)0,  for 
which  they  had  given  no  credit.  This  was 
also  demurred  to,  and  the  demurrer  over- 
ruled, and  It  was  allowed  to  stand  as  an 
issue  between  the  parties. 

8.  The  third  issue  made  was  that  Bibb 
had  delivered  to  Moore,  Marsh  &  Co.,  as 
collateral,  solvent  notes  and  mortgages 
aggregating  f  600,  or  other  large  sum,  and 
that  the  amounts  and  da  tes.  and  time  when 

Sayable,  were  unknown  to  Vance  &  Kirby, 
ut  the  notes  and  moi'tgages  were  in  the 
possession  of  Moore,  Marsh  &  Co.,  and 
nad  been  collected,  or  could  have  been  by 
the  exercise  of  proper  diligence.  This  also 
was  stricken  on  demurrer.  There  was  no 
error  in  sustaining  the  demurrer  to  this 
issue.  It  was  too  vague  and  uncertain  to 
submit  to  a  jury.  If  it  had  alleged  posi- 
tively that  the  collaterals  had  been  col- 
lected by  Moore.  Marsh  &  Co.,  It  would 
have  been  a  good  plea  or  issue,  and  the 
court  would  not  have  stricken  it,  as  he  re- 
fused to  do  as  to  the  second  issue  above 
referred  to ;  but  when  the  plea  was  that 
the  collaterals  had  been  or  could  have 
been  collected,  it  was  bad,  because,  it  the 
collaterals  had  not  been  collected  by 
Moore,  Mareh  &  Co.,  they  were  merely 
held  as  collaterals,  and  Moore,  Marsh  & 
Co.  could  not  be  charged  with  the  collat- 
erals unless  they  had  collected  them.  It 
not  collected,  they  held  them  as  tbey 
would  any  other  security  which  Bibb 
might  have  given  them,  and  Vance  & 
Kirby  had  no  right  to  insist  that  secari- 
ties  which  Moore,  Marsh  &  Co.  may  have 
obtained  from  Bibb  should  be  credited  on 
their  mortgage,  unless  they  bad  collected 
the  securities.  If  not  collected,  they  would 
still  be  assets  of  Bibb,  and  would  be  sub- 
ject to  the  claims  of  any  of  Bibb's  credit- 
ors after  Moore,  Marsh  &  C/O.  had  been 
paid.  There  was  no  allegation  that  any 
of  them  were  lost  by  reason  of  a  failure  to 
collect. 

4.  The  fourth  Issue  filed  by  Vance  &  Kir- 
by was,  In  substance,  that,  to  secure  the 
same  debt  to  Moore,  Marsh  &  Co.,  Bibb 
had  made  them  a  deed  conveying  certain 
realty,  taking  from  them  a  bond  to  recon- 
vey  upon  the  payment  of  his  indebtedness 
to  them.  This  realty  was  worth  $3,500, 
and  $20  per  month  rent,  which  rent  they 
had  been  receiving  since  the  date  of  the 
deed,  and  were  in  possession  of  the  land. 
Vance  &  Kirby  had  no  lien  or  claim  on 
this  realty,  but  Moore,  Marsh  &  Co.  had 
an  exclusive  lien  upon  it.  Vance  &  Kirby 
therefore  prayed  that  Moore,  Marsh  &  Co. 
be  compelled  to  go  upon  the  realty  and 
the  notes  and  accounts,  alluded  to  In  tbe 
last  issue,  npon  which    they    had    an  ex- 
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cluRivellen;  and  that  the  funds  In  the 
bands  of  the  sberiB  be  applied  to  the  debt 
of  Vance  &  Klrby.  This  also  was  stricken 
on  demurrer.  Our  Code,  §  1949,  declares : 
"As  among  themselves,  creditors  must  so 
prosecute  their  own  rights  as  not  un- 
necessarily to  jeopard  thertghts  of  others; 
hence,  a  creditor  baviog  a  lien  on  two 
fands  of  the  debtor,  equally  accessible  to 
liim,  will  be  compelled  to  pnrsae  the  one 
on  which  other  creditors  have  no  Hen." 
It  is  argued  by  counsel  for  the  plaintin  in 
error  that,  under  this  section,  Moore, 
Marsh  &  Co.  should  have  been  compelled 
by  the  court  to  relinquish  their  lien  upon 
the  money  in  the  hands  nf  the  sheriff, 
and  in  court  for  distributiou,  and  proceed 
against  the  land  and  notes  and  accounts 
which  they  had  as  collateral,  and  that 
the  court  therefore  erred  In  sustaining  the 
demurrer  to  this  plea.  We  do  not  think  so, 
under  the  facts  in  this  case.  The  facts 
show  that  Moore,  Marsh  &  Co.  had  a  de- 
feasible deed  to  certain  realty  and  some 
notes  and  accounts  as  collateral.  They 
had  no  judgment  lien  against  the  land. 
Nor  does  it  appear  that  the  deed  which 
Bibb  made  to  them  to  the  ''«nd  contained 
a  power  of  sale  authorizing  xMoore,  Marsh 
&  Co.  to  sell  the  land  for  the  purpose  of 
paying  thrir  debt.  Nor  were  the  notes 
and  accounts  sued  to  judgment,  and  that 
judgment  levied,  the  property  sold,  and 
the  money  brought  Into  court.  We  do  not 
think  that,  under  these  circumstances,  eq- 
uity would  compel  Moore,  Marsh  &  Co.  to 
relinquish  their  lien  upon  the  money  in 
the  hands  of  the  sheriff  In  court  to  be  dis- 
tributed, and  compel  them  to  proceed 
against  the  land,  and  to  bring  suits  on  the 
notes  and  accounts.  Although  Moore, 
Marsh  &  Co.  had  liens  upon  the  land  and 
notes  and  accounts,  these  did  not  consti- 
tntean  ultimate  fund  equally  as  accessible 
to  them  as  the  money  In  court.  There  was 
no  error,  therefore,  in  dismissing  this  issue 
upon  demurrer.  See  Plaut  v.Gunn,  7  Fed. 
Rep.  751,  decided  by  Mr.  Justice  Woods,  of 
the  supreme  court  of  the  United  States, 
upon  facts  similar  to  the  facts  of  this  case. 
As  to  the  reut,  the  issue  tendered  did  not 
set  up  any  distinct  claim  to  have  it  ap- 
plied to  the  debt  of  Moore.  Marsh  &  Co., 
nor  did  it  aver  that  it  bad  not  been  so  ap- 
plied, or  that  it  was  not  embraced  in  the 
payments  set  up  in  the  issue  of  payment 
which  the  court  allowed  to  stand. 

5.  During  the  progress  of  the  trial, 
Moore,  Marsh  &  Co.  tendered  their  mort- 
gage, which  recited  that  it  was  given  to 
secure  an  indebtedness  of  f3, 217.15;  also 
the  afSdavit  of  foreclosure  upon  this  mort- 
gage, which  alleged  that  Bibb  was  indebt- 
ed to  them  $3.651 .78,  principal,  $216.59,  in- 
terest, and  $i386.83,  attorney's  fees;  and 
also  the  fi.  Ya.  issued  thereon,  for  the 
amounts  specified  in  the  affidavit  of  fore- 
closure. To  the  introduction  of  the  mort- 
gage, affidavit,  and  S.  fa.,  Vance  &  Kirby 
objected  on  the  grounds  that  the  mort- 
gage showed,  on  its  face,  that  it  was 
given  to  secure  an  indebtedness  of  $3,217.- 
15,  as  principal,  and  the  foreclosure  was 
for  $3,651.78,  principal  and  interest,  and 
attorney's  fees  on  the  latter  amount. 
This  objection  was  overruled,  and  Vance 
k   Kirby  excepted.    The  fact  that  there 


was  a  variance  between  the  amount 
claimed  in  the  affidavit  of  foreclosure  of 
the  mortgage  on  the  personalty  and  the 
amount  stated  In  the  mortgage  does  not, 
in  our  opinion,  make  the  foreclosure  void. 
If  the  amount  claimed  in  the  affidavit  is 
too  large,  the  defendant  in  the  mortgage, 
or  the  contesting  creditor,  as  In  this  case, 
can  contest  the  amount  claimed,  and 
have  it  reduced  if  it  is  too  large.  This 
was  one  of  the  issnes  tried  in  the  case, 
and  the  Jury,  by  their  verdict,  reduced  the 
claim  made  in  the  affidavit  nearly  $1,000. 
There  was  no  error,  therefore,  in  admit- 
ting the  mortgage,  affidavit,  and  fi.  f».  in 
evidence  before  the  jnry. 

6.  The  next  error  complained  of  is  that, 
whenthe  Jury  returned- u  verdict,  "We,  the 
Jury,  find  on  the  issue  in  favor  of  Vance  & 
Kirby,"  the  Judge  ordered  the  Jury  to  re- 
tire and  find  what  amount,  if  any,  was 
due  upon  the  mortgage  of  Moore,  Marsh 
&  Co.,  whereupon  the  jury  retired,  and 
brought  in  the  following  verdict:  "We, 
the  jury,  find,  on  mortgage  in  favor  of 
Moore,  Marsh  &  Co.,  principal,  $2,078.22; 
interest,  $452.03:  attorney's  fees,  $267.82. " 
The  court  did  right  in  sending  the  Jury 
back  to  their  room  to  find  what  was  due 
upon  Moore,  Marsh  &  Co.'s  mortgage. 
That  was  the  real  issue  which  they  were 
Impaneled  to  try.  Their  first  verdict  did 
not  cover  this  issue,  and  it  was  the  duty 
of  the  court  to  have  the  issue  passed  upon 
by  them,  and  to  send  them  back  to  thdr 
room  in  order  that  this  might  be  done. 

Judgment  affirmed. 


(S6  Ga.  473) 

McCaulet  v.  Morpbt  et  al. 

(Supreme  Court  of  Georgia,    Deo.  23,  1890.) 

BlxBCUTiON  Salb— Fraud— Rbscissiox—Eviubncb. 

1.  Where,  in  an  action  against  an  exeuution 
creditor  for  fraudulently  preventing  others  from 
bidding,  plaintilT,  the  execution  debtor,  prays  that 
the  creditor  be  compelled  to  account  for  the  value 
of  the  property  purchased  by  him,  and  defendcmt 
demurs,  on  the  ground  that  plaintiff's  only  reme- 
dy is  rescission,  whereupon  plaintiff  amends  and 
prays  for  that  relief,  and  on  trial  gets  a  verdict, 
which  is  set  aside,  defendant  cannot  then  demur 
to  the  amended  petition,  on  the  ground  that  the 
relief  therein  sought  is  inconsistent  with  that 
prayed  in  the  original  petition,  by  which  plaintiff 
must  be  held  to  have  elected  to  affirm  the  sale. 

2.  In  an  action  to  rescind  the  execution  sale 
of  a  saw-mill  on  the  ground  of  fraud  pracUced  by 
the  execution  creditor,  and  for  the  rent  of  the 
mill  while  it  was  in  his  possession,  it  is  admissi- 
ble to  show  what  rent  defendant  obtained  for  the 
mUl. 

8.  Where  a  contract  is  in  evidence,  bnt  plain- 
tiff  admits  that  it  is  not  binding  on  defendant,  it 
Is  not  error  for  the  court  to  omit  to  instruct  as  to 
its  legal  effect,  when  not  requested  to  do  so  by 
defendant. 

4.  It  is  not  error  to  refuse  to  permit  a  witness 
to  answer  a  question  calling  for  a  conclusion  of 
law. 

5.  Where  a  saw-mill  is  trandulently  par- 
chased  at  execution  sale  by  the  execution  cred- 
itor, who  induces  others  not  to  bid,  the  debtor 
can,  in  an  action  to  rescind  the  sale,  recover 
rent  for  its  use  while  it  is  in  the  creditor's  pos- 
session. 

Error    from  superior  court,    Whitfield 
county;  Milner,  Judge. 

W.  K,   Moon  and    McCatcbea  A  Sbu- 
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whU>,  tor  plaintiff  In  error.    R.  J,  Jt  J. 
McCamjr,  for  defend  auts  in  error. 

SiMUONB,  J.  Murpliy  et  al.  eued  Me- 
Cnuley  for  damageii,  upon  tbe  ground 
that  McCauley  liad  levied  upon  a  certain 
enKine  and  aaw-nilll  in  their  possession, 
and  hail  the  dame  sold  under  said  levy, 
and  at  the  time  o<  the  sale  he  traadiileutly 
prevented  one  Edwards  from  bidding  by 
certain  false  and  fraudulent  statements 
made  to  said  Edwards,  whei'eby  McC'auley 
was  enabled  to  purchase  the  property  at 
the  sale  at  inuch  Iksh  than  Its  value.  The 
orlRinai  prayer  In  the  petition  was  that 
McCaulpy  be  compelled  to  account  to  them 
for  the  value  of  tbe  machinery ;  that  tbe 
ezecutioDH  might  be  decreed  satisfied;  and 
that  McC'auley  be  decreed  to  pay  to  them 
such  amount  as  the  property  was  worth 
on  the  day  of  sale,  beyond  what  was 
then  due  on  the  debt.  McCauley  demurred 
to  this  petition,  on  the  ground  that  plain- 
tiffs were  not  entitled  to  the  relief  prayed, 
and.  if  tbesalewas  void,  plaintiffs  were  not 
entitled  to  recover  any  money  verdict 
against  him,  but  could  have  the  sale  de- 
clared void,  and  allow  plaintiffs  to  resell. 
Murphy  seems  to  have  taken  this  view  of 
the  case,  and,  after  the  demurrer  was 
filed,  he  amended  his  petition,  and  prayed 
that  tlie  pretended  sale  be  set  aside,  and 
McCauley  be  required  to  account  for  the 
reaoonabie  hire  of  the  machinery,  praying 
further  for  general  relief,  etc.  It  does  not 
appear  that  tbe  demurrer  was  parsed 
upon  at  that  term  of  ttie  court,  and.  as 
far  as  we  can  learn  from  the  record,  the 
parties  went  to  trial  upon  the  original 
and  amended  petition,  and  the  jury  at 
that  term  decreed  a  rescission  of  the  sale 
and  itSUO  for  hire.  It  further  appears 
that  on  motion  of  the  defendant  this 
verdict  was  set  aside  and  a  new  trial 
granted.  At  the  next  term  of  the  court, 
defendant  withdrew  his  first  demurrer, 
and  put  in  a  second  demurrer  to  the 
amend nient  of  the  original  petition  pray- 
ing for  reHciSHion,  which  he  had  caused  to 
be  made  by  his  first  demurrer,  claiming 
that,  plaintlRs  having  made  their  election 
to  affirm  the  sale  and  sue  for  the  alleged 
frand,  such  election  was  concIuHive  upon 
them,  and  the  prayer  last  mentioned  was 
improper  and  Inconsistent  with  the  suit 
as  originnlly  brought.  This  demurrer 
was  overruled  l>y  theconrt.  The  case  then 
proceeded  to  trial,  and  the  plaintiffs  had 
a  verdict.  Another  motion  was  made 
for  a  new  trial,  which  was  overruled,  and 
defendant  excepted. 

The  first  special  gronnd  of  the  motion 
for  a  new  trial  claims  that  the  court  erred 
In  refusing  to  8tril«e  plaintiffs'  amended 
prayerfora  rescission  of  the  sale  and  claim 
of  rents,  and  overruling  defendant's  de- 
murrer thereto,  and  in  refusing  to  suiimit 
the  questitm  to  the  Jury  as  to  what 
would  be  the  proper  relief  In  this  case 
under  the  original  prayer  or  amended 
prayer,  and  in  chargring  the  jury  that.  If 
they  found  in  favor  of  plaintiffs,  then  they 
should  set  aside  the  sale  and  Bud  for  the 
plaintiffs  reasonable  rents  fur  the  use  of 
the  mill.  Un<ler  the  facts  of  this  case  we 
do  not  think  the  court  erred  in  refusing  a 
new  trial  upon  either  of  the  points  made 


In  this  ground.  We  cannot  hold  as  mat- 
ter of  law  that  where  a  plalnttOfllea  bla 
suit  claiming  one  specific  form  of  relief, 
and  defendant  demurs  to  that  relief,  on 
the  ground  that  it  is  not  tbe  proper  rell^ 
under  the  facts  In  tbe  case,  and  plaintiff 
then  acquiesces  in  the  defendant's  view  as 
to  tbe  remedy  and  tbe  law,  and  amends 
bis  petition,  and  prajrs  for  tbe  relief 
pointed  out  by  defendant  In  bis  demur- 
rer, and  a  trial  is  had  thereon,  the  jury  re- 
turning a  verdict  granting  the  relief 
sought  In  tbe  amended  prayer,  and  for 
some  reason  a  new  trial  is  granted,  and 
that  verdict  set  aside,  the  defendant  can 
at  that  late  day  demur  to  tbe  amendment 
which  be  caused  to  l>e  made  by  his  first 
demun-er.  It  seems  to  us  that  such  a 
proceeding  would  be  trifling  with  tbe 
court.  If  be  was  entitled  to  demur  at  ail 
to  the  amendment  which  he  caosed  to  be 
made  by  his  first  demurrer,  he  ought  to 
have  demurred  when  the  amendment  was 
made,  and  not  have  waited  until  a  trial 
had  been  had  thereon  and  a  verdict  ren- 
dered upon  the  same.  Our  Code  declares 
that  demurrers  shall  be  filed  at  the  first 
terra.  Nor  are  we  sure  that,  if  tbe  demur- 
rer had  been  made  in  time,  it  ought  to 
have  been  sustained  on  the  ground  taken 
therein.  Under  our  Code  and  the  Acts  of 
18S5  and  18S7,  both  legal  and  equitable 
causes  of  action  can  be  joined  in  the  same 
petition;  and.  if  so  joined,  both  legal  and 
equltoble  rights  may  be  prayed  for  there- 
in, and  tbe  court  and  jury  may  enforce 
either,  as  the  justice  of  the  case  may  re- 
quire. If  a  defendant  desires  an  election 
to  be  made  by  tbe  plaintiff,  he  should 
move  the  court  at  a  proper  time  to  re- 
quire the  plaintiff  to  elect  witich  remedy 
he  will  ask  tbe  court  and  jury  to  enforce. 
If  the  defendant  does  not  do  this,  and 
the  plaintiff  himself  fails  to  elect,  in  our 
opinion,  tbe  court,  after  bearing  tbe 
pleadings  and  the  evidence,  may  then  elect 
for  tbe  plaintiff  and  charge  the  jury  upon 
such  election ;  or  lie  may  charge  tbe  jnry 
upon  both  remedies  prayed  for  in  the  pe- 
tition, if  he  sees  proper  to  do  so,  leaving 
It  to  the  jury  to  say  which  of  the  remedies 
they  will  give  to  the  plaintiff.  More- 
over, nnder  the  peculiar  facts  in  this  case, 
we  do  not  think  the  court  erred  In  over- 
ruling the  second  demurrer,  because  tbe 
defendant  in  his  first  demurrer  point- 
ed out  specifically  to  the  plaintiffs  the 
amendment  which  the  plaintiffs  made; 
and  by  demurring  to  the  relief  sought  In 
the  original  petition,  and  pointing  out  In 
his  demurrer  the  proper  relief  which  the 
plaintiffs  ought  to  have  prayed  for,  be 
virtually  assented  to  tbe  amendment.  By 
demurring  to  the  first  relief  prayed,  and 
pointing  out  the  proper  relief  and  assent- 
ing thereto,  he  virtually  compelled  the 
plaintiffs  to  elect  to  try  the  case  upon  tbe 
amendment,  which  was  for  a  rescission 
of  the  contract  and  rents  for  the  mill.  He 
ought  not  therefore  to  complain  because 
there  was  no  formal  election  made  by  thn 
plaintiff,  or  because  the  court  charged 
the  Jury  upon  the  relief  prayed  for  In  tbe 
amendment,  and  omitted  to  charge  upon 
tbe  relief  prayed  in  the  oi-igiual  petition. 
Nor  should  the  demurrer  have  been  sus- 
tained upon  the  ground  that  tbe  amend- 
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ment  had  never  been  formally  allowed 
by  the  coort.  ,  When  the  amendment  was 
made  and  acted  upon  by  the  court  and 
thf  parties,  that  was  sufficient. 

The  next  complaint  is  that  the  court 
erred  In  allowing  tbeplaintiOs  to  prove 
how  much  the  mill  earned  while  leased  by 
Mci'auley  to  Williams,  the  objection  beinK 
on  the  ground  that  the  inquiry  should  be 
rentricted  to  what  the  mill  was  worth  for 
hire  or  rent.  What  the  mill  was  worth 
fur  hire  or  rent  was  the  real  issue  to  be 
decided  by  the  jury.  They  were  to  decide 
that  queMtlon  from  all  the  evidencesnbmit- 
ted  to  them,— the  condition  of  the  mill,  its 
capacity  to  saw  timber,  the  value  of  the 
timber  sawed,  and  the  proportion  of  that 
vahie  to  which  the  mill  was  entitled,  as 
shown  by  tlie  opinion  of  experts  on  this 
subject.  Anil,  as  a  further  illuHtration  as 
to  the  value  of  the  mill  for  rent  or  hire, 
we  think  the  plaintiffH  were  entitled  to 
prove  wlint  WUIiamH  ajrreed  to  pay  to  de- 
fendant for  the  hireof  the  mill.  Of  course, 
thfH  was  notronrliiHiveasto  its  true  rental 
value,  but  tlie  Jury  could  take  this  into 
conHidern  tion  in  connection  with  the  other 
facts  proven.  If  there  were  any  specinl 
reaHonH  why  Williams  paid  to  the  defend- 
ant more  than  the  mill  wan  worth  for  hire 
or  rent,  tlien  the  <lefendant  wimid  be  au- 
thorized to  prove  to  the  jury  what  those 
reaxonn  were,  as  he  did  in  this  case,  to- 
wit,  that  WiltlnmH  Rave  more  for  the  hire 
of  the  mill  than  ttH  true  rental  value,  be- 
cause the  defendn  at  agreeil  to  solicit  or- 
ders for  the  mill,  etc.  Wlien  that  was 
proved,  d<iulitleKs  the  jury  saw  at  once 
that  what  WllllnniH  agreed  to  pay  was 
more  than  the  mill  was  really  worth  for 
hire  or  rent.  Ho  we  think  there  was  no  er- 
ror in  adniittinR  tills  teHtlmony. 

Nor  waH  thei-e  any  error  in  the  conduct 
,of  theconrtftscomplained  of  In  the  seventh 
irround  of  the  motion.  The  court  was 
proceedintr  to  charge  the  leRui  effect  of  a 
certain  written contractmade  between  the 
parties,  when  plaintiffs'  counsel  interrupt- 
»\  and  remarked  that  they  did  not  Insist 
npon  this  contract  as  a  binding  agree- 
ment, but  only  as  showing  the  motive  of 
Mct'auley.  The  court  then  omitted  to  In- 
struct tlie  jury  as  to  the  meaning  of  thecon- 
tract  or  its  effect,  and  said  it  was  before 
them  only  to  throw  liRht  upon  the  motive 
which  governed  the  defendant.  Plaintiff 
in  error  insiKts  that  the  court  erred  in 
omittine  to  state  to  the  jury  the  purpose 
of  the  agreement  and  its  legal  binding 
effect,  and  should  have  stated  that  if  the 
jury  found  it  was  conditional,  and  the 
condition  was  not  complied  with,  then  it 
would  not  bind  McCauley  either  legally  or 
morally.  The  error  complained  of  in  this 
ground  is  not  as  to  what  the  court  did 
Bay,  but  what  he  omitted  to  say.  If  the 
objection  had  been  made  that  the  court 
chni-ged  the  jury  that  the  agreement  was 
before  them  only  to  show  the  motive  of 
McCnuley,  it  would  have  presented  adilTer- 
ent  question;  but,  after  counsel  for  the 
plaintiffs  admitted  in  open  court  that  the 
agreement  was  not  Introduced  as  a  bind- 
ing contmot  upon  McCauley,  it  was  then 
nnnecesHary  for  the  court  to  construe  the 
contract,  and,  if  the  defendant  had  wished 
to  have  it  construed  after  the  remarks  by 
v.l2s.E.no.l4— 42 


plaintiffs'  counsel  and  the  conrt,  he  should 
have  requested  the  court  to  so  charge  up- 
on it. 

There  was  no  error  In  refusing  to  allow 
Murphy,  one  of  the  plaintlBs,  to  answer 
the  question  proponnded  to  him  by  de- 
fendant's counsel  as  complained  of  in  the 
ninth  ground  of  the  motion.  The  question 
propounded  was  a  question  of  law,  and, 
if  the  witness  bad  answered  it,  it  would 
not  have  been  as  to  the  fact,  but  simply 
his  conclusion  as  to  the  law  upon  the  facts 
stated  in  the  question. 

The  next  ground  complains  that  the 
court  erred  In  charging  that  the  plaintltts 
could  recover  rents  in  this  case  against 
the  legal  title.  We  think  that,  if  the  plain- 
tiffs, while  legally  in  pussesslon  of  this 
property,  had  been  illegally  deprived  of  the 
property  by  Mci'-nuley,  they  would  be  enti- 
tled to  rents  for  the  use  of  the  same  while 
thus  unlawfully  in  McCanley's  possession.. 
Under  tlie  facts  in  this  case,  they  had  a 
right  to  the  possession  of  this  property 
until  McCauley  proceeded  in  a  legal  man- 
ner to  dispoHsesR  them  of  the  same;  and, it 
McCauley  deprived  the  plaintiffs  of  the 
property  by  fraudulent  means,  we  think 
tlieir  right  of  posseHslon  gave  them  the 
right  to  recover  rents  for  it  until  they 
were  legally  deprived  of  the  same. 

The  other  grounds  of  the  motion,  not 
herein  discussed, complain  that  the  verdict 
is  contrary  to  law,  to  the  evidence,  and  is 
excesRh-e.  The  evidence  was  conflicting 
upon  the  question  of  McCauley's  actions 
at  the  time  of  the  sale,  an<l  as  to  the  value 
of  the  mill  for  rent  while  it  was  In  his  pos- 
session. The  jury  having  found  for  the 
pliilntiffs  upon  both  of  these  issues,  and 
there  being  evidence  to  sustain  their  find- 
ing, and  tlie  trial  judge  being  sBtisfled 
therewith,  we  will  not  interfere  with  his 
discretion  in  refusing  a  new  trial  apon 
these  grounds.    J udgment  affirmed. 

(34  8.  C.  49) 

State  v.  Jambb.i 

(Supreme  Court  of  South  Carolina.    Jan.  80, 

1891.) 

HURDKB— JUBOHS — BviDBNCE — CONSPHtAOT. 

1.  A  Juror  in  a  capital  case  who  swears  od 
his  vohr  dire  that  he  is  opposed  to  capital  pun- 
ishment is  properly  rejected. 

9.  A  Juror  who  states  that  he  served  oo  a 
jury  which  convicted  one  of  defendant's  con  feder- 
ates In  the  crime,  that  in  that  cape  be  discredited 
some  of  the  witnesses,  and  that  If  they  were 
aeain  examined  in  the  present  case  he  would  do 
iilcewise,  is  properly  rejected,  as  not  being  in- 
dillerent  between  the  parties,  though  he  also 
states  that  he  can  find  a  verdict  scooiding  to  the 
law  and  to  the  evidence. 

8.  The  impressions  of  a  Juror  as  to  defend- 
ant's guilt,  based  on  what  he  "had  heHnl.  "  dn 
not  disqualify  him,  where  he  states  on  his  voir 
dire  that  he  can  render  a  fair  and  impartial  Judg- 
ment according  to  the  law  and  the  evidence. 

4.  The  admission  in  evidence,  on  a  murder 
trial,  of  the  declarations  of  one  of  several  con- 
spirators, made  before  the  killing,  though  not 
in  pursuance  of  the  conspiracy,  is  not  reversible 
error,  where  the  trial  Judge  subsequently  in- 
structs the  iaiTT  to  disregard  the  evidence,  and 
where  the  verdict  rendered  is  undeniably  correct. 

5.  Where  one  of  several  alleged  conspirators 
disappeared  at  about  the  time  of  the  arrest  of 
the  oUiers,  the  testimony  of  a  witness  that  be  had 
seen  the  conspirator  in  question  go  from  defend- 
ant's house  very  early  one  morning,  at  about  the 

'  Petition  for  rehearing  pending. 
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time  of  the  arrest  of  the  others.  Is  admissible, 
as  it  is  evidence  of  a  substantive  act  by  such 
conspirator,  and  not  In  the  nature  of  a  declara- 
tion by  him  after  the  common  enterprise  had 
terminated. 

6.  On  a  murder  trial,  the  theory  of  the  state 
was  that  defendant  had  hired  several  negroes  to 
kill  his  father.  The  theory  of  defendant  was  that 
deceased  had  been  shot  by  the  negroes  because 
they  were  jealous  of  him  on  account  of  his  rela- 
tions with  their  wives.  One  of  defendant's  wit- 
nesses testified  that  on  one  occasion  be  sold  tish 
to  deceased,  and  that  the  latter  gave  them  to  two 
colored  women.  Heid,  that  the  declarations  of 
deccnsed  when  he  gave  away  the  fish,  not  in  the 
presence  of  defendant  or  any  of  the  alleged  con- 
spirators, were  properly  rejected. 

7.  One  of  the  conspirators,  who  has  tamed 
state's  evidence,  and  who,  on  his  cross-examina- 
tion, has  denied  that  he  had  ever  told  his  attor- 
ney that  a  confession  of  the  crime  had  been  pro- 
cured from  him  by  the  threats  of  the  sheriff,  does 
not  thereby  waive  the  privileged  character  of  his 
communications  to  the  attorney,  and  the  latter 
qannot  be  compelled  to  disclose  them  for  the  pur- 
pose of  impeaching  the  witness. 

Appeal  from  common  pleas  circuit  court 
of  Darlington  county;  Witherspoon, 
Jndge. 

E.  Kettb  Dargan  and  Dargan  A  Thomp- 
BOB,  for  appellant.  J.  M.  Jobnaon,  for 
the  State. 

McGowAN,  J.  At  the  June  term  of  the 
court  of  general  sessions  for  Darlington, 

1888,  the  detendant,  Joseph  W.  .(awes,  and 
bis  co-defendants,  William  Scott  and  Lewis 
WlUianiB,  were  arraigned  upon  an  Indict- 
ment for  the  marder  of  Joseph  James,  the 
father  of  the  defendant,  on  May  8, 1888. 
The  indictment  contained  three  counts. 
The  first  charged  William  Scott,  Lewis 
Williams,  Robert  Arthur,  and  the  defend- 
ant as  principal;  the  secondchai^ed  Lew- 
is Williams  as  principal;  and  the  third 
charged  Scott  Arthur  and  the  defendant 
as  accessories  before  the  fact.  On  motion 
of  the  defendant,  the  case  was  continued. 
At  the  October  term,  1888,  on  motion  of 
the  defendant  and  Lewis  Williams  an  or- 
der was  passed  by  his  honor  Judge  Al> 
DHicH,  granting  each  of  them  a  separate 
trial,  and  thereupon  the  rase  was  again 
continued.  The  solicitor  having  elected  to 
try  the  defendant,  James,  flrst,  the  case 
came  on  for  trial  before  bis  honor  Judge' 
Prehsi.ry  and  a  jury  at  the  March  term, 

1889.  The  jury  found  the  defendant  guilty 
and  he  was  sentenced  to  be  hanged,  but 
upon  appeal  to  the  supreme  court  he  was 
granted  a  ne-w  trial.  See  81  S.  C.  225,  9  S. 
E.  Rep.  844,  where  an  outline  of  the  facts 
are  given.  At  the  March  term,  1890,  the 
case  again  came  on  tor  trial  before  his  hon- 
or Judge  WiTHBKSPOON.  In  organizing 
the  jury,  C.  C.  Best  was  sworn  on  his  voir 
dire.  Among  other  things,  he  declared 
that  be  was  opposed  to  capital  punish- 
ment. The  Judge  ruled  that  he  was  not 
an  Impartial  juror,  and  ordered  him  to 
stand  aside.  Detendant  excepted.  One 
Woodham  was  called  to  the  book,  and  up- 
on examination  on  his  voir  dire  he  said 
that  be  bad  expressed  an  opinion  as  to 
the  guilt  or  innocence  ol  the  defendant; 
that  he  discredited  some  of  the  witnesses 
who  were  examined  on  the  trial  of  WIIU 
lams;  and.  If  the  same  witnesses  were 
sworn  .again  In  the  trial  of  James,  be 
would  still  discredit  their  evidence.    The 


judge  ordered  the  juror  to  stand  aside, 
and  defendant  excepted.  J.  T.  Howie 
was  presented,  and  sworn  on  bin  voit 
dire.  He  said  that,  from  what  be  bad 
heard  about  the  case,  he  thought  tbe  de- 
fendant was. guilty;  but  be  solemnly 
swore  that  be  could  go  on  tbe  jury  and 
render  a  fair  and  Impartial  verdict  accord- 
ing to  tbe  law  and  tbe  evidence.  The 
Judge  directed  tbe  Juror  to  be  presented, 
and  the  defendant  excepted.  The  defend- 
ant's peremptory  challenges  were  ail  ex- 
hausted before  the  panel  was  completed. 
The  Jury  being  organized,  the  trial  pro- 
ceeded, and  daring  Its  progress  several 
qaestlons  arose  as  to  the  admissibility  of 
certain  testimony,  which  wo  will  endeav- 
or to  consider  In  connection  with  tbe  ex- 
ceptions. Under  the  charge  of  the  judge, 
the  jury  again  found  the  defendant  guilty, 
and  he  was  again  sentenced  to  be  hanged 
on  Friday,  May  9,  1890.  Tbe  defendant 
again  appeals  to  tbls  court,  and  moves 
for  a  new  trial ;  but,  the  case,  having  been 
postponed  by  tbe  parties,  the  appeal  was 
not  heard  until  November  20, 1890;  and 
we  will  now  consider  his  exceptions  wrta- 
tint. 

1.  "Because  bis  honor  erred  In  holding 
that  the  Juror  Best  was  Incompetent,  on 
the  ground  that  he  was  somewhat  op- 
posed to  capital  punishment;  tbe  said 
juror  having  been  a  member  of  the  panel 
which,  at  tbe  present  term,  has  found 
Lewis  Williams,  one  of  the  co-defendants, 
guilty  of  murder, "  etc.  Our  statute  upon 
the  subject  makes  the  circuit  judge  the 
trier  of  the  matter  of  fact  whether  a  Juror 
Is  Indifferent  In  a  cause.  State  v.  Dobson, 
16  S.  C.  463,  and  State  v.  Williams,  31  S.  C. 
259,  9  S.  B.  Rep.  853  When  the  juror  was 
asked  whether  he  was  opposed  to  capital 
punishment,  he  answered  unequivocally 
that  he  was.  We  do  not  think  that  tbe 
judge  committed  error  of  law  In  rejecting 
the  Juror.  In  the  case  of  People  v.  Da- 
mon, 13  Wend.  851,  Chief  Justice  Sataue 
said:  "Such  a  juror  Is  unfit.  Ue  has  pre- 
judged the  question,  he  bas  made  up  his 
verdict  without  hearing  tbe  evidence,  and 
ought  to  be  excluded  on  common-law 
principles.  It  would  be  a  solemn  mockery 
to  go  through  the  form  of  a  trial  with 
such  a  jury,  or  even  with  one  such  Juror. 
The  prisoner  Is  sure  to  be  acquitted,  inde- 
pendent of  the  question  of  guilt  or  Inno- 
cence. It  would  be  a  misnomer  to  call 
such  a  proceeding  a  trial, "  etc. 

2.  "Because  his  honor  erred  in  holding 
that  tbe  juror  Woodham  was  Incompe- 
tent: the  said  Juror  having  answered, 
when  examined  on  his  voir  dire,  that  be 
could  find  a  verdict  according  to  tbe  law 
and  the  evidence, "  etc.  But  the  juror  also 
said  that  he  was  on  tbe  Jury  which  had 
just  convicted  Williams,  and  that  In  that 
case  he  discredited  some  of  tbe  witneBsee, 
and.  If  they  were  examined  in  tbe  case  of 
James,  he  would  still  discredit  them,  etc. 
The  trial  Judge  decided  that  the  Juror  was 
not  Indifferent  to  tbe  parties,  and  we  can- 
not say  that,  in  so  doing,  be  committed  er- 
ror ol  law. 

8.  "Because  bis  honor  erred  In  holding 
that  the  juror  Howie  was  competent,  hav- 
ing, when  called  to  the  book,  expressed 
bis  belief  In  the  guilt  of  the  defendant,  "etc. 
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The  Juror  paid  that,  from  wbat  he  had 
heard,  he  thought  the  defendant  guilty, 
but,  notwithatandinK  that,  be  could  go 
upon  the  jury  and  ;«nder  a  fair  and  Im- 
partial jodement  according  to  the  law 
and  the  evidence.  Upon  that  ground  the 
ladge  ordered  bim  to  be  presented,  and  we 
are  unable  to  say  that  In  doing  so  he  com- 
mitted error  of  law.  It  seems  to  as  that 
the  impression  of  the  juror,  based  upon 
what  he  "bad  beard,"  was  not  more  de- 
cided than  that  of  the  juror  Toland  in 
Ck>leman'8  Case,  who  admitted  that  he 
-bad  said  "that  a  man  committing  so 
shocking  a  murder  as  this  Is  reported  to 
be  did  not  deserve  a  trial  by  Jury. "  See 
State  V.  Coleman,  20  8.  C.  450. 

4.  "Because  his  honor  erred  In  admit- 
ting In  evidence  the  alleged  conversations 
of  the  accomplice  Lewis  Williams  with 
Daniel  Q.  Harris  and  J.  B.  Howell;  and 
that  his  honor's  subsequent  confession  of 
his  error,  and  his  attempted  correctfon  of 
the  same,  did  not  undo  the  wrong  of  re- 
ceiving it,"  etc.  The  declarations  claimed 
to  have  been  improperly  admitted  were 
made  to  the  witnesses  Harris  and  Howell 
by  Lewis  VVilliams,  an  accomplice,  in  1886, 
before  Joseph  James  was  liUIed,  but  dur- 
ing the  time  when,  as  it  seems,  efforts 
were  being  made  to  take  bis  life.  When  it 
is  shown  prima  fade  that  parties  are  con- 
federates in  crime,  the  declaration  of  one 
in  regard  to  the  common  design  is  ad- 
missible against  all  or  either  of  the  par- 
ties. Every  act  and  declaration  of  each 
member  of  the  confederacy  in  pursuance 
of  the  original  concootive  plan,  and  in  ref- 
erence to  the  common  object,  is,  in  con- 
templation of  law,  the  act  and  declaration 
of  all.  1  Greenl.  Ev.  §  111.  The  theory  of 
the  8tate.was  that  the  killing  was  dune  by 
three  negru^jH.  Williams,  Arthur,  and  Scott, 
for  a  compensation  promised  them  by  the 
defendant,  Joseph  W.  James,  who  was 
not  to  appear  in  the  horrible  business.  In 
that  case,  the  conspiracy  being  sufficiently 
shown,  tbe  declarations  of  each  in  regard, 
to  tlie  common  design  were  the  joint  dec- 
larations of  all.  But,  when  the  defend- 
ants were  allowed  to  swear  io  their  de- 
fense, it  was  not  free  from  difficulty  to  de- 
termine what  declarations  of  one  of  the 
confederates  not  on  trial  were  admissible 
against  another  who  was  on  trial.  We 
have  carefully  read  the  testimony  in  ques- 
tion, and  we  are  not  entirely  satisfied  that 
in  his  first  ruling— admitting  the  testi- 
mony— tbe  judge  committed  error;  but,  if 
so,  the  judge  himself  corrected  the  error, — 
reversed  his  ruling,  and,  In  effect,  struck 
the  testimony  from  tl.e  record,  saying: 
"Yesterday,  in  admitting  tbe  testimony 
of  J.  B.  Howell  and  Daniel  O.  Harris  as  to 
declarations  uf  Lewis  Williams,  I  thought 
in  their  testimony  there  was  sufficient, 
with  reference  to  carrying  out  the  con- 
spiracy, to  let  tbe  matter  go  to  the  jury. 
Aft«r  having  the  stenographer  to  furnish 
tbe  testimony,  and  looking  over  it,  I  have 
concluded  that  I  erred  in  letting  that  tes- 
timony go  before  the  Jury,  on  the  ground 
that  it  does  not  appear  to  be  promotive 
of,  or  in  pursuance  of,  tbe  conspiracy. 
The  Jury  will  not,  therefore,  regard  the 
declarations  of  Lewis  Williams  in  the  con- 
versations with  Daniel  O.  Hariis  and  J. 


B.  Howell,  referred   to,  as  a  part  of  tbe 
testinlony  in  this  case. " 

5.  Bu  t  it  is  urged  that,  the  testimony  hav- 
ing been  once  beard  by  the  jury,  possibly 
their  minds  had  received  Impressions  which 
remained  after  the  testimony  was  stricken 
from  tbe  record,  and  that  this  possibility 
alone  should  entitle  tne  defendant  to  a 
new  trial.  We  know  that  the  law  is  very 
tender  of  human  life;  but,  considering  the 
character  of  the  testimony  In  connection 
with  tbe  whole  case,  we  cannot  bold  that 
tbe  bare  circumstance  of  the  evidence 
having  been  beard  by  the  Jury  should  vi- 
tiate tbe  whole  proceeding.  Tbe  jury  was 
instructed  not  to  consider  it ;  and  we  must 
assume  that  they  were,  wbat  the  law  di- 
rects, sensible,  intelligent  men,  entirely 
without  bias.  It  is  true,  there  are  es  treme 
cases  in  some  of  our  sister  states  in  which 
the  courts  have  gone  very  far  in  tbe  direc- 
tion indicated ;  but  there  is  no  such  case 
In  this  state.  As  we  tbink,  the  proper  rule  ~ 
in  such  cases  is  laid  down  In  2  Grab.  &  W. 
on  New  Trials,  (2d  Ed.)  p.  SStS,  where,  hi 
commenting  upon  tbe  case  of  Craddock  v. 
Craddock,  3  Litt.  (Ky.)  78,  tbe  learned  au- 
tborssay:  "Butso  rigid  a diticlpllue  would 
be  injudicious.  It  would,  doubtless,  work 
more  evil  than  it  remedied.  A  more  mod- 
erate and  less  exacting  course  has  been 
found  to  answer  every  purpose.  In  the 
progress  of  a  warmly-contested  suit,  ex- 
ceptionable testimony  will  occasionally 
slip  in,  despite  of  the  greatest  care  of  tbe 
court  and  counsel.  If,  therefore,  the  bare 
circumstance  that  such  evidence  had  gone 
to  the  Jury  vitiated  all  the  proceeding^, 
scarcely  a  verdict  of  any  case  of  im- 
portance would  stand.  So  that  it  is,. on 
the  whole,  tbe  part  of  wisdom  fur  courts, 
on  motions  for  new  trials,  to  regard,  not 
so  much  the  fact  that  Improper  evidence 
has  been  admitted,  as  tbe  influence  it  may 
have  had  on  the  result.  We  may,  then,  lay 
it  down  as  a  settled  rule,  that,  if  tbe  verdict 
is  undeniably  correct,  a  new  trial  will  not 
be  granted,  notwithstanding  tbe  admis- 
sion of  improper  evidence, " — citing  cases 
from  the  states  of  New  Jersey,  Georgia, 
Mississippi,  Arkansas,  New  York,  and  oth- 
ers. 

6.  "Because  bis  honor  erred  in  admit- 
ting the  testimony  of  Eli  Parrott  to  prove 
the  arts  of  Rot)ert  Arthur,  an  alleged  co- 
conspirator, after  the  consummation  of 
tbe  conspiracy."  It  seems  that  Robert 
Arthur,  one  of  tbe  alleged  conspirators, 
disappeared  from  the  country  about  the 
time  the  other  parties  were  convicted. 
The  witness  Parrott  was  put  upon  the 
stand,  and  asked  tbe  question  whether, 
"shortly  after  the  arrest  of  Bill  Scott 
and  Lewis  Williams,  be  saw  Bob  Arthur 
going  in  the  direction  of  where  young 
James  was  living,  from  his  house,  very 
early  one  morning. "  Counsel  for  the  de- 
fendant objected.  Tbe  Judge  ruled  that 
he  would  permit  testimony  as  to  whether 
any  one  saw  Bob  Arthur  after  tbe  killing 
as  a  substantive  act.  The  defendant  ex- 
cepted. As  we  understand  it,  the  rule  is 
that,  after  tbe  common  enterprise  is  at  an 
end,  the  declarations  of  a  conspirator  are 
not  admissible  against  his  fellows  "  when 
they  are  in  the  nature  of  narratives,  de- 
eeriptions,   or  subsequent    confessions;" 
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but  that  tbey  are  admissible  "  when  Jthey 
are  either  tn  themselves  acts,  or  accom- 
pany and  explain  acts,  tor  which  the  oth- 
ers are  responsible. "  1  Ureeni.  Ey.  §  238. 
The  Judge  admitted  no  testimony  as  to  a 
confession  of  Scott, but  a  substantive  act; 
and  we  cannot  say  that  in  doing  so  he 
committed  error  of  law. 

7.  "Because  his  honor  erred  in  excluding 
the  testimony  of  Ed  Handera  as  to  what 
old  man  James  toid  the  boy  to  do  with 
the  fish  which  James  had  purchased  from 
the  witness,  holding  that  it  was  narra- 
tive, "etc.  It  seems.that  one  of  the  theo- 
ries of  the  defense  wan  that  the  deceased 
met  his  death  at  the  bands  of  Bill  Scott 
and  Lewis  Williams,  because  they  were 
jealous  of  him  on  account  of  his  relations 
witii  their  wives;  and,  in  support  of  this 
view,  they  examined  as  a  witness  one  Ed 
Sanders,  who  in  1888  was  a  flHh  peddler  in 
the  country.  He  testified  that  on  one  oc- 
casion he  sold  four  flsh  to  the  deceased, 
James,  who  presented  two  of  them  to  an 
old  lady, — thinks  Mrs.  Atkinson.  He  gave 
the  third  fish  to  a  little  colored  boy  to  be 

.  taken  to  a  colored  woman  in  the  house, 
which  was  done,  and  the  fourth  flsh  he  gave 
to  anotbercolored  woman.  Wituesssaid: 
"Of  course,  I  didn't  know  either  of  the 
women."  The  counsel  for  the  defendant 
submitted  that  it  was  competent  for  tlie 
witness  to  state  what  the  old  man  James 
said  when  he  gave  the  fish  to  the  little 
boy, on  the  g^round  that  it  was  not  narra- 
tive, but  a  verbal  act.  The  judge  refused 
to  admit  the  testimony,  and  we  cannot 
say  it  was  error  to  do  so.  The  whole  case 
shows  that  tne  declarations  of  the  de- 
ceased were  In  each  instance  ruled  out, 
whether  accompanying  an  act  or  not,  ex- 
cept when  in  the  presence  of  the  conspira- 
tors or  of  the  defendant. 

8.  "BecauHe  his  honorerredinrefusingto 
require  the  wltnens  J.  J.  Ward  to  disclose 
the  veraion  of  the  murder  which  he  had  re- 
reived  from  the  accomplice  Scott  in  jail, 
holding  that  it  was  a  privileged  communi- 
cation, "  etc.  In  order  to  underatand  this 
exception  clearly,  it  will  be  necessary  to 
make  a  shortstatement.  The  state  called 
William  Scott  as  an  ordinary  witness. 
The  defendant's  counsel  objected  to  his 
competency,  upon  the  ground  that  the 
witness  had  been  previously  convicted, 
sentenced,  and  punished  in  the  peniten- 
tiary for  "burglary  and  lai-ceny,''tand  also 
upon  the  ground  that  this  case  for  the 
murder  of  James  was  then  open  and  pend- 
ing aealnst  him.  The  production  of  the 
record  in  the  burglary  case  was  waived. 
The  state,ln  that  case, produced  a  pardon 
from  his  excellency  the  governor.  The 
witness  was  then  sworn,  and  examined  as 
to  the  time,  manner,  circumstances,  and 
persons  engaged  in  the  killing,  etc.  Upon 
his  cross-examination,  he  stated  that  J. 
J.  Ward,  a  lawyer  at  the  bar,  visited  him 
in  Jail  as  his  attorney  in  the  case.  He 
was  then  asked  this  question:  "Did  yon, 
in  jail,  tell  Mr.  Ward  that  you  knew  noth- 
ing about  the  murder  of  old  man  James, 
that  young  Joe  James  never  spoke  to  yon 
about  killing  his  father,  and  that  all  you 
had  said  about  his  hiring  yon  to'do  it 
was  false,  and  you  said  it  because  you 
were  afraid,  that  the  sheriff  had  threat- 


ened yoo,  and  drawn  bis  pistol  on  you,  or 
words  to  that  effect?"  To  which  tbu 
witness  answered:  "No,  sir.  He  asked 
me  did  the  sheriff  draw  a  pistol  on  me. 
and  I  told  him,  'No.'  He  asked  me  did 
Sheriff  Cole  draw  a  pistol  on  me,  and  I 
told  him  'No.sir.'"  In  making  his  defense, 
the  defendant  called  to  the  stand  as  a  wit- 
ness J.  J.  Ward,  who  testified  as  tu  other 
points,— the  object  of  his  visit  to  Scott  in 
jail,  etc.  He  was  then  asked  to  state  the 
account  which  Scott  bad  given  of  the  kill- 
ing in  that  interview.  The  state  objected 
that  the  witness  could  not  disclose  the 
professional  communications  which  were 
made  to  him  by  bis  client.  Mr.  Ward  said 
that  he  regarded  all  the  talk  he  had  with 
Scott  on  that  occasion  as  matter  confi- 
dential between  them  as  attorney  and 
client,  except  in  so  far  as  be  thought  he 
could  use  it  to  his  benefit,  etc.  The  Judge 
asked  the  witness  whether  he  was  witling 
to  disclose  the  communications  Scott  had 
made  to  him,  to  which  be  replied  that  "be 
was  not,  unless  he  was  ordered  to  do  so 
by  the  court. "    By  the  Court.    "  The  only 

goint  before  me  now  is,  can  an  attorney 
e  compelled  to  disclose  a  cummunication 
between  bimseif  and  hta  cltent?^  That  Is 
the  point  before  me,  and  no  conrt  has,  as 
I  understand,  gone  to  that  extent;  at 
least,  no  decision  has  been  brought  to  my 
attention.  I  decline  to  compel  the  attor- 
ney Mr.  Ward  to  disclose  the  communica- 
tions between  himself  and  Scott  at  the 
time  indicated."  Was  that  error?  It 
seems  to  us  manifest  that  Mr.  Ward,  the 
attorney,  knew  nothing  nbont  the  facta  of 
the  case  as  original  matter,  and  was 
called  only  for  the  purpose  of  contradict- 
ing Scott.  But,  without  regarding  this 
circumstance,  the  rule  of  evidence  which 
holds  as  inviolable  professional  communi- 
cations between  attorney  and  client  is  one 
of  the  most  important,  and  in  all  forms 
must  be  maintained  in  all  its  Integrity. 
Under  the  head  of  "Evidence  Excluded 
from  Public  Policy, "  Mr.  Oreenleaf  says: 
"The  rule  is  cl,ear  and  well  settled  that 
the  confidential  oonnselur,  solicitor,  or  at- 
torney of  the  party  cannot  biB  compelled 
to  disclose  papers  delivered  or  communi- 
cations made  to  him,  or  letters,  or  entries 
made  by  him.  In  that  capacity.  •  •  • 
The  foundation  of  this  rule  Is  not  on  ac- 
count of  any  particular  Importance  which 
the  la  w  attributes  to  the  business  of  le- 
gal professions,  or  any  particular  disposi- 
tion to  afford  them  protection;  but  it  is 
out  of  regard  to  the  interests  of  justice, 
which  cannot  he  upholden,  and  to  the  ad- 
ministration of  justice,  which  cannot  go 
on,  without  the  aid  of  men  skilled  In  luri» 
prudence,  in  the  practice  of  the  courts,  and 
in  those  matters  affecting  rights  and  obli- 
gations which  form  the  subject  of  Judicial 
proceeding^.  •  •  •  The  great  object  of 
the  rule  seems  plainly  to  require  that  the 
entire  professional  intercourse  between 
client  and  attorney,  whatever  it  may  con- 
sist in,  should  be  protected  by  profound 
secrecy. "  See  1  Greenl.  Ev.  S§  237,  238.  240. 
But,  while  the  existence  and  Importance 
of  the  rule  are  admitted.  It  Is  contended 
that  the  object  of  the  rule  was  not  to 
protect  the  attorney,  but  the  client,  who 
hasthe  right  to  waive  the  srotectlon  given. 
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and,  if  he  cbooaea  to  do  bo,  the  attorney 
Is  boaad  to  make  full  disclosure.  We  in- 
cline to  tlilnk  that  this  unuualified  view  is 
not  entirely  consistent  with  the  universal- 
ly received  doctrine  that  the  rule  Is  founded 
opon  a  wise  public  policy,  reaching  be- 
yond the  protection  of  the  particular  par- 
ties in  the  case,  and  tor  the  good  of  socie- 
ty requiring  that  as  to  such  communica- 
tions the  mouth  of  the  attorney  should  be 
forever  sealed.  But,  if  we  assume  that 
Scott  had  the  right  to  waive  his  protec- 
tion against,  disclosure  by  his  attorney, 
did  he  do  so?  In  section  500  of  Wharton's 
Criminal  Evidence  it  Is  said  that,  **  while 
the  privilege  may  be  waived  by  the  client, 
the  evidence  of  the  waiver  must  be  dis- 
tinct and  unequivocal."  There  was  cer- 
tainly no  express  waiver  made  by  Scott; 
on  the  contrary,  it  is  urged  that  by  going 
on  the  stand  himself,  when  called  as  an 
ordinary  witness,  he  thereby  "waived" 
his  right  of  protection  not  only  as  to  him- 
self, bnt  also  so  far  as  his  attorney  was 
concerned.  We  do  not  see  how  that  can 
be  considered  as  "unequivocal"  evidence 
of  consent.  The  fact  that  the  client,  being 
a  party,  testifies  In  his  own  behalf,  Is  gen- 
erally held  not  to  be  such  a  waiver  of  his 
privilege  as  to  compel  him  to  disclose 
such  communications.  But  In  Massachu- 
setts it  has  been  held  that  the  party,  if  be 
takes  the  stand,  waives  the  privilege  so 
far  as  concerns  himself,  and  must  testify; 
bnt  he  may  object  to  having  his  counsel 
testify  to  such,  even  though  he  puts  him 
on  the  stand  himself.  Seie  1  Oreenl.  Ev. 
9  2S8,  and  notes ;  Montgomery  v.  Picker- 
big,  116  Mass.  227;  Weeks,  Attys.  §  117. 
We  do  not  think  there  was  error  in  declin- 
ing to  compel  Mr.  Ward,  the  attorney,  to 
disclose  communications  made  to  him  in 
the  course  of  consultation  with  Scott, 
while  he  was  his  client. 

The  defendant,  after  an  able  and  Inde- 
fatigable defense,  has  been  convicted  the 
second  time  of  the  horrible  crime  with 
wtilcb  he  was  charged.  We  are  unable  to 
discover  In  the  record  any  such  error  of 
law  as  entitles  him  to  a  second  new  trial, 
and  therefore  the  Judgment  of  this  court 
is  that  the  Judgment  of  the  circuit  court 
be  aiBrroed,  and  the  case  remanded  to  the 
circuit  court  for  the  purpose  of  enabling 
that  court  to  assign  a  new  day  for  the  ex- 
ecution of  the  sentence  heretofore  pro- 
nounced. 

MoItbb,  J.,  concurs. 


(M  S.  C.  59)        „  „ 

Statb  v.  Whitb. 

tSupnme  Couirt  of  ScnUh  CanlAma.    Jan.  98, 

1891.) 

IlUlCXIlT— -iDni  BONANB. 

One  indicted  far  larceny  from  "Kennedy" 
X.  may  be  convicted  of  larceny  from  "Canada" 
IL,  as  the  name  written  In  the  Indictment  may 
be  pronounced  in  the  same  way  as  that  given  in 
the  evidence,  and  as  the  variant  orthography  is 
not  calculated  to  mislead  defendant  in  the  piep- 
•iBtlcm  of  his  defense. 

Appeal  from  common  pleas  circuit  conrt 
of  Charleston  county;  Frasbr,  Judge. 

W.  St.  JuHeu  Jervejr,  for  the  State. 
Treabolm  A  Rbett,  tor  defendant. 


McIvBR,  J.  The  defendant  was  found 
guilty  of  larceny,  under  an  indictment 
which  charged  him  with  having  stolen  the 
goods  of  "Kennedy"  McCutchen, and, hav- 
ing been  convicted,  he  moved  tor  a  new 
trial  beforethe  circuit  Judge  on  the  gronnd 
that  there  was  a  fatal  variance  between 
the  allegHta  and  probata,.  Inasmuch  as 
the  proof  showed  that  the  goods  alleged 
to  have  been  stolen  were  the  property  of 
" Canada  "McCutchen.  Uls  motion  having 
been  refused,  he  brings  this  appeal  upon 
the  same  ground.  Inasmuch  as  there  is 
nothing  in  the  "case"  which  shows  the 
ground  upon  which  the  circuit  judge  re- 
fused the  motion.  It  might  be  suSiclentto 
dispose  of  this  appeal  to  say  that,  for  all 
that  we  know,  (from  the  record,)  the  cir- 
cuit judge  might  have  refused  the  motion 
upon  the  ground  that.  In  bis  Judgment, 
the  proof  did  not  show  that  the  goods 
belonged  to  Canada  McCutchen,  but, 
on  the  contrary,  that  they  were  the  prop- 
erty of  Kennedy  McCutchen;  and.  If  so. 
then  this  conrt,  dearly,  could  not  over- 
rule this  finding  of  fact  by  the  circuit 
Judge.  But  inasmuch  as  the  solicitor, 
very  properly  no.  doubt,  makes  no  such 
point  here,  we  will  proceed  to  consider  the 
case  Just  as  If  the  circuit  judge  had  held 
that  though  the  proof  did  show  that  the 
goods  belonged  to  Canada  McCutchen, 
and  the  allegation  was  that  they  were 
th6  property  of  Kennedy  McCutchen, there 
was  no  such  variance  as  would  be  fatal ; 
and  W3  will  proceed  to  consider  whether 
there  was  any  error  In  such  ruling.  While 
it  is  undoubtedly  the  rule  that  an  Indict- 
ment for  larceny  must  allege  the  name  of 
the  owner  of  the  stolen  goods,  unless  per- 
haps, where  the  owner  is  unknown,  which 
need  not  be  considered  here,  yet  an  equally 
well-settled  rule  Is  that  In  describing  per- 
sons, other  than  the  accused.  In  an  Indict- 
ment.'"certainty  to  a  common  Intent  Is  all 
that  the  law  requires,"  (1  Chit.  Crim. 
Law, 211;  State  v.  Crank,  2  Bailey,  70.)  and 
proof  of  the  same  character  Is  sufficient. 
We  find  It  also  laid  down  in  1  Blsh.  Crim. 
Proc.  §  126,  (of  the  edition  In  the  supreme 
court  library,  which  seems  to  be  dlHerent 
from  that  cited  by  both  counsel  In  this 
case,)  as  follows:  "The  law  does  not  take 
notice  of  orthography;  therefore,  if  a 
name  is  misspelled,  no  harm  to  the  prose- 
cution can  come  from  this,  provideKl  the 
name  as  written  In  the  Indictment  is  idem 
Bonana,  as  the  books  express  it,  with  the 
true  name."  Our  inquiry  may,  therefore, 
be  narrowed  down  to  the  question  wheth-' 
er  the  name  of  the  owner  of  the  goods  al- 
legred  to  be  stolen,  as  stated  in  the  Indict- 
ment, can  be  regarded  as  idem  aonana 
with  the  name  as  iciven  In  the  evidence. 
In  the  notes  to  the  case  of  Schooler  v. 
Asherst.lSAmer.  Dec.  283,  It  Is  said :  "The 
doctrine  oHdem  aonana  has  been  much  en- 
larged by  modern  decisions  to  conform 
to  the  growing  rule  that  a  variance,  to  be 
material,  must  besuch  a  one  as  has  misled 
the  opposite  party  to  his  prejudice,"  and 
the  cases  sustaining  this  statement  are 
there  cited.  In  Ward  v.  State,  28  Ala.,  at 
page  60,  the  court  said:  "The  books 
abound  In  hair-breadth  distinctions,  bnt 
we  apprehend  the  true  rule  to  be  that.  It 
the  namto  may  be  sounded  alike,  without 
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doin^  violence  to  the  power  of  the  letters 
tound  In  the  variant  orthography,  then 
tlie  variance  Is  Immaterial."  We  flnrt  no 
distinct  enunciation  otthe  rale  In  our  own 
state,  but  our  courts  hare  held  that  there 
is  no  fatal  variance  between  the  name  An- 
thron  and  Antrum  or  Antrim,  (State  v. 
Scurry.  8  Rich.  Law,  68,)  or  between  Cuffie 
and  Cuffy  or  Cuff.  (State  v.  Farr,  12  Rich. 
Law,  24.)  It  seems  to  us,  therefore,  that, 
without  referrlDK  to  the  numerous  cases 
In  the  boolcB,  where  slight  variations  ^n 
orthography  have  sometimes  been  held 
fatal  and  sometimes  not,  without  refer- 
ence to  any  definite  rule,  It  would  be  bet- 
ter to  follow  the  rule  which  may  be  de- 
duced from  the  more  modern  decisions,  to 
this  effect,  that,  where  the  name  as  writ- 
ten In  the  Indictment  may  be  pronounced, 
(although  such  may  not  be  the  strictly 
con-ect  pronunciation)  In  the  same  way 
as  the  name  given  In  the  evidence,  the 
variance  will  not  be  regarded  as  fatal, 
bnless  the  variant  orthography  be  Huch 
as  would  be  likely  to  mislead  the  defend- 
ant in  preparing  his  defense.  Tested  by 
■this  rule,  we  think  It  clear  that  there  was 
no  error  on  the  part  of  the  circuit  Judge  In 
refusing  the  motion  for  a  new  trial  on  the 
ground  stated.  Kennedy  may  be  pro- 
nounced like  Canada,  and  as  a  matter  of 
fact  sometimes  Is  by  uncultured  persons, 
and  there  Is  no  pretense  that  the  defend- 
ant was  misled.  It  was  admitted  that  the 
goods  alleged  to  have  been  stolen,  and 
which  the  jury  have  convlcteil  the  defend- 
ant of  stealing,  were  the  property  of  the 
witness  Canada  McCutchen,  and  the  fact 
that.  In  the  Indictment,  the  name  of  the 
owner  was  stated  to  be  Kennedy  Mc- 
Cutchen was  not  calculated  to  mislead, 
and.  so  far  as  appears,  did  not  mislead, 
the  defendant  in  preparing  his  defense. 
The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

McOoWAN,  J.,  concurs. 


(34  S.  C.  41) 


State  v.  Bbown. 


(Supreme  Court  o/  South  Ca/roUna.    Jan.  194, 

1891.) 

MOBDSB— COKSPIBACT— EVIDBNCB  — IS8TBCOTIOH8. 

1.  On  a  murder  trial,  evidenoe  of  one  of  de- 
fendant's witnesses  that  he  overheard  deceased 
and  a  third  person  mention  defendant's  name, 
and  that  they  said  they  wanted  to  see  him  the 
following  day,  when-  the  killing  oocnrred,  does 
not  even  prima  facie  show  the  existence  of  any 
conspiracy  between  the  deceased  and  the  third 
person,  and  is  not  suiBcient  to  lay  the  foundation 
for  tJlie  admission  of  the  latter's  declarations, 
made  after  the  killing,  as  to  any  such  conspiracy. 

2.  Evidenoe  that  defendant  had  been  attacked 
by  third  persons  with  murderous  weapons  just 
before  he  killed  deceased  is  inadmissible  to  show 
self-defense,  in  the  absence  of  any  evidenoe  show- 
ing a  conspiracy  between  auoh  third  persons  and 
deceased. 

8.  An  instruction  tttat,  while  the  state  is 
bound  to  prove  the  murder  charged  beyond  a  rea- 
sonable doubt,  defendant  is  only  required  to  prove 
bis  plea  of  self-defense  by  a  preponderance  of  the 
evidence,  is  proper,  and  Is  not  prejudicial  to  de- 
fendant 

4.  The  fact  that  defendant  has  established  a 
high  character  both  for  peaceableness  and  honesty 
does  not  warrant  an  instruction  that  his  testimony 
as  to  what  occurred  just  before  the  homicide, 
which    conflicted  with    the    state's  witnesses. 


should  be  given  great  weight  by  the  jury;  and 
the  judge's  failure  to  so  instruct  Is  not  reversi- 
ble error,  especially  in  the  absencet  of  any  re- 
quest to  that  effect. 

Appeal  from  common  plea«  circuit  court 
of  Lexington  county;  Witherbpoom. 
Judge. 

P.  B.  Nelson,  for  the  State.  MeetMe  4 
Mailer,  for  defendant. 

McIvBR,  J.  In  tbiB  case  the  defendant 
was  indicted  toraud  convicted  of  the  mur- 
der of  one  Lem  Jackson,  called  by  some 
of  the  witnesses  Glen  .lackson,  and  has 
appealed  upon  several  grounds  set  out  in 
tbe  record.  It  seems  that  defendant  rest- 
ed bis  defense  mainly  ou  tbe  plea  of  self-de- 
fense, alleging  that  the  deceased  had  en- 
tered Into  a  conspiracy  with  John  John- 
son and  Mack  Johnson,  on  the  Sunday 
preceding  the  Monday  on  which  the  hom- 
icide was  committed;  and  that  he,  being 
Informed  of  such  conspiracy,  was  com- 
pelled to  fire  tbe  fatal  shot  In  defense  of 
his  own  life. 

His  first  ground  of  appeal.  Imputing  er- 
ror to  thccircuit  judge  in  refusingto  allow 
defendant's  counsel  to  introduce  testi- 
mony to  show  that  such  a  conspiracy  bad 
been  formed,  is  based  upon  au  entire  mis- 
conception of  the  rulings  of  the  circuit 
judge.  An  examination  of  tbe  "case" 
shows  conclusively  that,  so  far  from  refus- 
ing to  receive  testimony  tending  to  show 
the  existence  of  such  conspiracy,  the  cir- 
cuit Judge  distinctly  ruled  the  contrary. 
In  fact,  defendant's  counsel  did  offer  testi- 
mony for  the  purpose  of  showing  the  con- 
spiracy, and  all  that  was  ruled  was  that 
the  testimony  adduced  was  wholly  insuffi- 
cient to  show  even  prima  facie  that  there 
was  any  such  conspiracy  as  that  alleged; 
and  In  that  ruling  we  entirely  concur. 
The  first  witness  offered  to  show  such  a 
conspiracy  as  that  alleged  was  Hugh 
Brown,  who  said:  "I  heard  Lem  and 
John  [referring  to  said  John  Johnson] 
call  Fred's  name.  What  they  were  calling 
it  about  I  don't  know.  I  hear  them  call 
Fred's  name,  and  say  that  they  wanted 
to  see  him  on  Monday, — they  wanted  to 
meet  on  Monday;  what  it  was  I  don't 
know."  This  certainly  was  wholly  in- 
sufficient to  show  even  prima  fade  any 
conspiracy  of  any  kind.  The  only  other 
witness  for  this  purpose  was  tbe  prisoner 
himself,  who  was  offered  to  prove  tbe 
conversation  ha  had  in  jail,  after  tbe  homi- 
cide was  committed,  with  the  said  John 
Johnson,  one  of  the  alleged  conspirators, 
which  it  was  claimed  would  show  that 
Johnson  had  told  him  that  such  a  con- 
spiracy had  been  formed.  This  testimony 
was  very  properly  ruled  out  as  mere  hear- 
say, for,  until  there  was  prima  facie  proof 
of  the  conspiracy,  the  declarations  of  one 
of  the  allegeu  conspirators  against  any 
one  of  the  others  was  no  more  competent 
than  tbe  declarations  of  any  third  per- 
son,  who  was  an  entire  stranger  to  the 
whole  matter.  The  rnle,  as  stated  in  1 
Greeul.  Ev.§  111, is  asfollows:  "A  founda- 
tion must  first  be  laid  by  proof,  sufficient. 
In  the  opinion  of  the  Judge,  to  establisb 
prima  fade  a  fact  of  conspiracy  between 
the  parties,  or  proper  to  be  laid  before  tlie 
Jury  as  tending  to  establish  sach  facts." 
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And  In  the  same  Bectlon  that  eminent 
writer  says:  " Sometimes,  for  the  sake  of 
conveulence,  the  acta  or  deiilarations  of 
one  are  admitted  in  evidence  before  sofB- 
cient  proof  is  given  of  the  conspiracy ;  the 
prosecutor  undertaiflng  to  furnlBb  snch 
proof  in  a  subsequent  stage  of  the  cause. 
But  this  rests  in  the  discretion  of  the 
Judge,  and  is  not  permitted  except  under 
particular  and  urgent  circumstances,  lest 
the  Jury  sliould  be  misled  to  infer  the  fact 
itself  of  the  conspiracy  from  the  declara- 
tioQS  of  strangers. "  And  again  be  says,  in 
the  same  sectitm,  that,  after  caution  that 
the  acts  and  declarations  of  one  of  the 
conspirators  must  be  made  or  done  dur- 
ing the  pendency  of  thecrimlnal enterprise, 
and  in  furtherance  of  its  objects:  "If  they 
took  place  at  a  subsequent  period,  and 
are,  therefore,  merely  narratives  of  past 
occurrences,  they  are  •  •  *  to  be  re- 
jected. "  In  view  of  the  law  as  thus  laid 
down  by  the  standard  author,  we  do  not 
see  how  it  is  possible  to  question  the  cor- 
rectness of  the  circuit  Judge's  ruling.  The 
evidence  offered  and  excluded  was  not 
only  a  narrative  of  past  occurrences,  but 
it  was  offered  before  any  testimony  had 
been  adduced  even  tending  to  show  that 
a  conspiracy  had  ever  exixted.  There  was 
nothing  to  show  that 'there  was  any  such 
particular  and  urgentcircurastances  which 
may  sumetlraes  warrant  a  judge,  in  the 
exercise  of  his  discretion,  iu  permitting  a 
departure  from  the  usual  and  regular  order 
of  the  proof,  upon  the  assurance  that  pre- 
liminary proof  would  subsequently  be  fur- 
nished. But,  at  all  events,  this  is  a  mat- 
ter which  "  rests  in  the .  discretion  of  the 
judge, "  which  we  think  was  properly  ex- 
ercised In  this  instance,  and  there  certain- 
ly was  no  error  of  law  in  refusing  to  re- 
ceive the  declarations  of  one  who  was 
claimed  to  have  been  one  of  the  conspira- 
tors. The  case  of  State  v.  Oardoza,  11  S. 
C.  195,  relied  on  by  appellant's  counsel,  is 
not  applicable;  for  in  that  case  there  was 
some  evidence  of  tlie  existence  of  the  con- 
spiracy before  the  declarations  of  alleged 
eo-consplrators  were  received;  and  the 
fact  that  it  came  from  an  accomplice  did 
not  render  it  incompetent,  but  could  only 
affect  its  credibility.  And  as  It  is  the 
province  of  the  circuit  Judge,  In  the  first 
Instance  at  least,  to  determine  whether 
there  has  been  any  prima  facte  evidence  of 
the  conspiracy,  we  must  assume  that  he 
so  determined  before  receiving  the  declara- 
tion of  the  alleged  co-conspirators.  This 
disposes  of  the  third  ground. 

The  second  ground  of  appeal.  Imputing 
error  to  the  circuit  judge  In  refusing  to  al- 
low defendant's  counsel  to  introduce  testi- 
mony to  show  that  the  defendant  had 
been  attacked  by  .John  Johnson  and  Mack 
Johnson  with  murderous  weapons  on  the 
night  the  homicide  was  committed,  and 
Just  before  it  occurred,  has  nothing  what- 
ever to  rest  upon.  A  careful  examination 
of  the  "case"  falls  to  show  that  any  such 
evidence  was  ever  offered.  But,  even  if  it 
bad  been,  it  should  have  been  rejected,  un- 
less it  had  been  previously  shown  that  the 
deceased  had  entered  <nto  a  conspiracy 
with  the  persons  to  take  the  life  of  the 

Erisoner,  or  to  do  him  some  serious  bodily 
arm.    Until  such  preliminary  testimony 


had  been  introduced  It  was  no  more  com- 
petent to  prove  that  an  attack  had  been 
made  upon  the  prisoner  by  the  persons 
named  than  to  prove  that  he  had  been  at- 
tacked by  a  stranger. 

The  fourth  ground  of  appeal  is  in  these 
words:  "Because  his  honor  erred,  in  hli& 
charge  to  the  Jury,  when  he  says:  '  When 
the  plea  of  self-defense  Is  Interposed,  the 
party  who  interposes  it  is  in  the  nature  oi 
an  affirmative  defense,  and  he  must  satisfy 
the  Jury  upon  that  plea  to  avail  him  by 
what  we  call  "  preponderance  of  evidence," 
"greater  weight  of  the  evidence, "  that  in 
the  weight  of  the  evidence  on  that  ques- 
ticm  bis  right  of  self-defense.  Are  you  sat- 
isfied by  the  preponderance  of  the  evidence 
on  that  point  tiiat  he  is  entitled  to  the 
protection  of  this  plea  of  self-defense.'" 
This  quotation  from  the  Judge's  charge 
upon  which  this  ground  is  based  consti- 
tutes only  a  portion  of  a  sentence,  and  is 
preceded  by  these  words:  "Whilst  the 
state  is  bound  to  prove  the  guilt  of  the 
party  accused  beyond  a  reasonable  doubt, 
from  the  testimony,  yeit,  when  the  plea  of 
self-defense  is  interposed," etc.,  as  in  the 
quotation  as  stated  in  the  ground  of  ap- 
peal. From  this  statement  it  is  obvious 
that  the  circuit  judge,  in  the  portion  of 
the  charge  complained  of,  was  calling  the 
attention  of  the  jury  to  the  distinction  be- 
tween the  degree  of  proof  required  from 
the  prosecution  and  that  required  of  the > 
defense ;  that,  while  the  state  was  bound 
to  prove  the  charge  beyond  any  reason- 
able doubt,  the  defendant  was  only  re- 
quired to  prove  any  afflrmative  defense 
which  he  might  set  up,  such  us  nllbl,  in- 
sanity, or  self-defense,  not  beyond  a  rea- 
sonable doubt,  but  simply  by  the  prepon- 
derance of  the  evidence.  This,  therefore, 
so  far  from  being  unfavorable,  was  favor- 
able, to  the  defendant,  and  was  strictly 
according  to  the  law  as  settled  by  thecase 
of  State  V.  Welsh,  29  8.  C.  4,  6  S.  E.  Rep.  > 
894,  and  the  authorities  therein  cited.  The 
cases  of  State  v.  Coleman,  6  S.  C.  iHo,  and 
State  V.  Hopkins,  15  S.  C.  15-3.  do  not  ap- 
ply, for  those  cases  Simply  hold  that,  while 
the  law  presumes  malice  from  the  mere 
fact  of  intentional  killing,  yet,  when  the 
circumstances  under  which  the  homicide 
was  committed  are  brought  out,  there  is 
no  room  for  such  preRumptlon,  and  the 
state  must  prove  the  malice.  Now,  in  this 
case  it  does  not  appear  from  the  charge  as 
set  out  in  the  "case"  that  the  circuit  judge 
laid  any  stress  whatever  on  the  legal  pre- 
sumption arising  from  the  mere  fact  of 
killing,  but,  on  the  contrary,  explicitly  in- 
structed  the  jury  that  the  state  was  bound 
to  prove  malice  beyond  a  reasonable 
doubt;  and,  unless  this  was  done,  the  pris- 
oner could  not  be  convicted  of  murder. 
We  desire  to  say  that,  in  considering  this 
ground  of  appeal,  we  havecopled  precisely 
the  language  as  found  in  the  printed  rec- 
ord submitted  to  us,  both  in  the  fourth 
ground  of  appeal  and  In  the  charge  of  the 
Judge,  though  it  is  very  obvious  that  there 
are  typographical  Errors  in  both,  which, 
however,  do  not  affect  the  sense,  but  sim- 
ply produce  awkwardness  of  expression; 
and  it  is  but  simply  Justice  to  the  Judge, 
as  well  as  the  counsel  for  appellant,  that 
we  should  make  this  statement. 
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It  only  remains  to  consider  tbe  flftb  and 
.ast  gruund  of  uppoal,  which  readH  as  fol- 
owb:  "Because,  there  lieiof;  a  conflict  be- 
tween tbe  teHtimony  of  SilaH  Jackson  and 
Sally  JackHun  on  tbe  one  part,  and  Fred 
Brown  on  the  other  part,  as  to  what  hap- 
pened at  the  house  of  Lem  Jackson  im- 
mediatply  prece<IinK  the  homicide,  and  the 
materiality  of  Kred  Brown's  statement  as 
to  his  riKht  of  self-defense,  and  Fred  Brown 
having  estaMished  a  biitb  character  both 
tor  peaceableneHs  and  honesty,  his  honor 
should  have  char(^  the  Jury  that  charnc- 
ter  of  this  kind,  and  under  these  circum- 
stances, should  have  great  weight  with 
them  in  coming  to  their  concluHions. "  In 
answer  to  this  ground  it  would  besufflclent 
to  itay  tliat  it  does  not  appear  that  the 
circuit  Judge  was  rtNjurHted  so  to  charge, 
and  hence,  under  the  well-«ettle<l  rule,  his 
omission  to  do  su  cannot  be  impute<l  to 
him  as  error.  Butin  a  case  of  this  gravity 
we  do  not  deHire,  to  rest  our  conclusion 
upon  this  alone.  Even  If  the  Judge  had 
been  retiucKted  to  instruct  tbe  Jury  as  sug- 
gested in  thlH  ground  of  appeal,  we  do  not 
think  it  would  have  been  error  for  him  to 
have  refused  or  omitted  to  do  so.  Tbe 
queMtion  as  to  the  weight  of  testimony  la 
tor  the  Jury  ext-iunlvely.and  it  would  have 
been  an  invasion  of  their  province  for  the 
Judge  to  say  to  them  tliat  the  charncter 
which  the  prisoner  had  established  should 
.  have  great  weight  with  them.  The  ut- 
most that  could  have  been  asked  of  him 
would  have  btnin  to  say  to  tbe  Jury  that, 
if  they  believed  that  the  prisoner'hatl  es- 
tablished a  good  character,  that  would  be 
a  circumstance  to  be  taken  into  considera- 
tion by  them  in  forming  their  conrliision. 
See  State  v.  Tarrant,  24  8.  C.  B!»3.  Tbe 
Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  attlnned,  and 
that  the  case  be  remanded  to  that  court 
for  the  purpose  of  having  a  new  day  as- 
Bigned  for  the  execution  of  tbe  sentence 
heretofore  Imposed. 

McOowAN,  J.,  concara. 


(33  S.  C.  «U) 

Vekonre  et  al.  v.  Bell  et  al. 

(Supreme  Court  mf  South  CaroUna.    Jan.  90l 
1891.) 

ArpxAi/— D  isMissAL. 
tThere  appellant  {ails  to  deliver  to  the 
elerk  of  tbe  supreme  court  the  number  of  copies 
of  bis  points  required  by  rule  8  of  the  supreme 
court,  the  appeal  will  l>e  dismissed,  as  provided 
by  rule  11. 

Appeal  from  common  pleaa  circait  coart 
of  Barnwell  county. 

Rule  8  of  the  supreme  court  reqnlres  the 
api>ellant  to  furnish  the  clerk  of  the  court 
eight  copies  of  bis  points.  Rule  11  pro- 
vides that  an  appeal  may  be  dismissed  for 
appellant's  failure  to  comply  with  rule  8. 

This  Is  a  motion  of  respondents  under 
rule  11  to  dismiss  the  appeal  of  plaintiff  for 
failure  to  deliver  to  the  clerk  eight  copiee 
of  bis  points. 

J.  C.  ItHvant,  for  appellants.  Myera, 
Qanti  S  EUta,  for  respondents. 

Per  CiTRiAM.  On  the  call  of  thecanse.  It 
appearing  to  the  court  that  the  appellant 
has  fulled  to  file  the  papers  required  by 


rale  8,  on  motion  of  B.  T.  Rice,  respond- 
ents' attorney,  it  is  ordereil  that  the  ap- 
peal herein  be,  and  the  same  Is  hereby,  dis- 
missed. 

(tt  a  c.  6U) 

Barrett  t.  Facst  et  at. 

(Supreme  Court  vS  South  CaroUna.  Jan.  90^ 
1S91.) 

Appbai/— DismssAU 
Where  appellant  fails  to  deliver  to  the 
elerk  of  the  supreme  uourt  tbe  numl>er  of  copies 
of  bis  points  required  by  rule  S  of  tbe  supreme 
court,  the  appeal  will  be  dismissed,  as  provided 
by  rule  11. 

Appeal  from  common  pleas  ctrcnlt  court 
of  Barnwell  county. 

Rule  H  of  the  supreme  court  reqnirefi  the 
appellant  to  lunilKb  the  clerk  of  the  court 
eight  copies  (if  his  points.  Kulell  provides 
that  an  appeal  maybe  dlsniissed  for  ap- 
pellant's failure  to  comply  with  rule  8. 

This  Is  a  motion  of  reHpoiiileiits  under 
rule  11  todismiss  the  appeiii  of  plaintiff  fur 
failure  to  deliver  to  the  clerk  eight  copies 
of  his  points. 

J.  6.  ItHVHnt,  for  appellant.  Howell, 
Murphy  &  Farron,  for  respondents. 

Prr  Curiam.  On  the  call  of  the  above- 
stated  cause,  it  appearing  to  the  court 
that  the  uptwllant  has  failed  to  comply 
with  'the  requirements  of  rule  8  of  this 
court,  on  motion  of  Howell.  Mur|>hy  ft 
Farron,  attorneys  for  the  reHjiundents.  It 
Is  ordered  that  the  appeal  herein  be,  and 
the  same  is  hereby,  dismissed. 

(S4  8.  C.  «) 


McNair  v.  Craio  et  al. 
(Supreme  Court  of  South  Carolina.    Jan.  IS, 

ISUl.) 
APPSAI/— AOREBD  BTATIMKXT— RVTUBN. 

The  fact  tbst  tbe  statement  of  tbe  case  for 
tbe  supreme  court  agreed  on  by  counsel  for  the  re- 
spective partiesdoes  notspecincally  purport  to  lie 
the  return,  will  not  deprive  It  of  that  character, 
as  Code  Civil  Proc.  S.  O.  {  S15,  subd.  5,  provides 
that,  where  counsel  for  tbe  respective  parties 
agree  on  a  statement  of  tbe  case  for  tbe  supreme 
court,  "no  return  or  otner  paper  from  tbe  circuit 
court  shall  be  required, "  and  rule  2  of  the  su- 
preme court  provides  tbat  suub  agreed  statement, 
with  tbe  notice  of  appeal  and  exceptions,  shall 
constitute  the  return.  Explaining  Nabors  v. 
Latimer,  80  S.  C.  607,  10  B.  £.  Bep.  880. 

On  November  26, 1800;  the  supreme  court 
filed  a  brief  opinion  reinstating  this  ap- 
peal, which  is  reporte<l.  ante,  3(i7.  A  more 
elaborate  opinion  was  filed  January  19, 
1891,  which  is  now  published. 

R.  P.  Castoa,  for  appellant.  Newton  A 
McQueen,  for  respondents. 

Per  Curiam.  This  was  a  motion  to  re> 
instate  an  appeal,  which  had  been  dis- 
missed by  the  clerk,  under  rule  1, for  failure 
to  flie  the  return  within  the  prescribed 
time.  Tbe  conceded  facts  are  that  a 
"case"  was  agreed  upon  by  tbe  parties, 
and  that  a  printed  copy  of  such  '*  agreed 
case"  was  filed  in  the  oHlce  of  the  clerk  of 
the  supreme  court  as  and  for  the  return, 
within  40  days  after  tbe  "case  "was  agreed 
upon.  But,  inasmuch  as  the  agreement 
did  not  state  that  such  agreed  case  should 
constitute  the  return,  the  point  la  now 
made  that  tbe  same  cannot  be  regarded  as 
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the  return ;  and  this  Is  the  only  point  In 
the  case.  The  act  of  1875,  ( 15  St.  862, )  now 
Incorporated  in  the  Code  as  subdivision  6, 
§  845.  1m  in  these  words :  *  Upon  appeals  to 
the  supreme  court,  in  case  the  attorney  for 
the  appellant  and  renpondeut  shall  agree 
npon  a  statement  o(  the  caHe,  as  prepared 
by  them  for  the  hearing  of  the  supreme 
court,  sacta  statement  of  the  cane  shall  be 
a  sufficient  brief  of  the  same,  and  no  re- 
tam  or  other  paper  from  the  circuit  court 
shall  be  required.  Upon  the  transmission 
of  a  certified  copy  of  such  ag:reement  to 
the  clerk  of  the  appellate  court  within  the 
time  now  requireil  by  law,  he  shall  place 
said  cause  on  the  docket  for  a  hearing  by 
said  court."  And  in  the  proviso  to  rule  2 
of  this  court  the  following  language  is 
used:  "Provided,  however,  if  the  parties 
agree  npon  a  statement  of  the  case,  as  al- 
lowed by  an  act  entitled  '  An  act  to  facili- 
tate and  save  expenses  in  appeals,'  ap- 
proved the  5th  of  March,  18*5,  such  state- 
ment, with  the  notice  of  appeal  and  excep- 
tions, shall  conHtitute  the  return."  It  id 
very  clear,  therefore,  from  this  explicit  lan- 
goage  of  the  statute,  that  when  the  par- 
ties "agree  upon  a  statement  of  the  case 
as  prepared  by  them  for  the  bearing  of 
the  supreme  court,  such  statement"  shall 
be  Buftleient,  "and  no  return  or  other  pa- 
per" shall  be  required.  And  when  the  rule 
of  court,  above  quoted,  i)ur8uant  to  the 
Intention  and  object  of  the  statute,  after 
pretieribing  what  shall  constitute  the  re- 
turn required  by  rule  1,  ordinarily  con- 
tains the  proviso  above  quoted,  expressly 
declares  that  "such  statement,  with  the 
notice  of  appeal  and  exceptions,  shall  con- 
stitate  the  return, "  we  do  not  see  bow  It 
is  possible  to  avoid  the  conclusion  that 
when  a  case  is  agreed  upon  by  the  parties 
such  "agreed  case"  constitutes,  with  the 
notice  of  appeal  and  exceptions,  the  re- 
turn, and,  if  these  papers  are  filed  within 
the  prescribed  time,  it  is  sufHcient.  Now, 
in  this  case  it  appears  that  the  parties  did 
agree  upon  a  case  for  a  hearing  before  the 
supreme  court,  and  a  d"ly-certi(1ed  copy 
of  snch  agreed  case,  together  with  the  no- 
tice of  appeal  and  exceptions,  was  filed  In 
the  office  <if  the  clerk  of  this  court  within 
40  days  after  such  cane  was  agreed  upon. 
The  language  in  which  the  agreement  is 
stated  is  as  follows:  "We  hereby  agree 
that  the  foregoing  shall  constitute  the 
case  for  a  hearing  upon  the  appeal  before 
the  supreme  court;"  and  because  the 
agreement  did  not  state  that  such  agreed 
case  should  constitute  the  return  it  Is  con- 
tended that  it  could  not  be  so  regarded. 
But  neither  the  statute  nor  the  rule  of 
court  makes  any  snch  requirement,  but, 
on  the  contrary,  they  both  declare  that 
the  agreed  case,  together  with  notice  of 
appeal  and  exceptions,  shall  constitute 
the  return,  and  the  statute  forbids  the  re- 
qniremeut  of  anything  else.  Itistrue  that 
the  case  of  Nabors  v.  Latimer,  as  briefly 
reported  in  30  S.  C.  607,  10  8.  E.  Rep.  390, 
does  seem  to  be  in  conflict  with  the 
views  hereinbefore  expressed,  inasmuch  as 
it  is  there  stated  that  the  court  held  that 
"a  '  case'  must  n«>t  only  be  agreed  to,  but 
it  must  also  be  agreed  that  such  case  shall 
coustitute  the  return:  otherwise  the  re- 
turn required  by  rule  2  must  be  filed  with- 


in the 40  days."  But  upon  ezamining  the 
record  on  file  in  the  clerk's  oftice,  of  that 
case,  we  find  no  evidence  therein  that  the 
court  used  the  language  above  quoted. 
The  order  refusing  the  motion  contains 
nothing  of  the  kind,  bat  is  a  simple  order 
refusing  the  motion,  without  giving  any 
of  the  reasons.  It  is  quite  probable,  there- 
fore, that  what  appears  in  the  brief  report 
of  the  case  was  intended  to  t>e,  and  doubt- 
less was,  a  correct  statement  of  the  rea- 
sons which  the  court  gave  orally  for  the 
conclusion  reached.  But  we  think  there 
must  have  been  some  misapprehension  on 
the  subject,  for,  upon  examining  the 
affidavitB  upon  which  the  motion  was 
based,  we  find  that  it  not  only  does  not 
appear  that  any  case  was  ever  agreed  up- 
on, but  the  contrary  does  appear.  It 
seems  from  the  affldavita  on  part  of  re- 
spondents that  the  attorneys  for  appel- 
lant prepared  a  list  of  papers  which  they 
thought  should  constitute  the  "case, "and 
presented  it  to  the  attorneys  for  respond- 
ents, with  a  request  that  they  would  sign 
an  agreement  that  the  several  papers  men- 
tioned on  said  list  should  constitute  the 
"case"  for  hearing  in  the  supremecourt, 
but  attorneys  for  respondents  refused  todo 
so,  principally  upon  the  ground  that  it 
was  too  general.  It  is  true  that  it  Is  stat- 
ed in  the  affidavits  on  the  part  of  appellant 
that  attorneys  for  respondents  did  agree 
verbally  that  the  papers  mentioned  on 
the  list  should  constitute  tlie  "case^" 
which,  however,  was  not  conceded  by  re- 
spondents' attorneys,  who  insisted  that 
they  would  not  sign  the  agreement  nntil 
they  could  see  what  testimony  was  to  be 
incorporated  in  the  "case,"  so  that  there 
was  at  least  a  controversy  whether  even 
a  verbal  agreement  was  reached.  But, 
even  adopting  the  version  given  of  the  in- 
terview by  the  attorneys  for  appellant,  it 
is  quite  clear  that  no  such  statement  of 
the  case  as  was  manifestly  contemplated 
by  the  statute  or  rule  of  court  above  re- 
ferred to  was  ever  agreed  upon.  It  is  quite 
clear,  therefore,  that  the  conclusion 
reached  by  the  court  in  that  case  was  a 
correct  one;  but  the  reason  for  such  con- 
dufrion,  as  represented  In  the  brief  report 
of  the  case  in  30  S.  C,  10  S.  E.  Rep.,  cannot 
be  indorsed,  as  it  is  in  direct  conflict  with 
the  express  language  of  the  statute  and 
rule  of  court,  as  shown  above.  The  order 
reinstating  the  appeal  in  this  case  upon 
the  grounds  hereinabove  stated  has  al- 
ready been  entered. 


'  (33  S.  C.  608> 

DONABUB  T.  ENTBRPRISB  R.  CO. 

(Supreme  Court  of  South  CaroUma.    Jan.  U, 
1891.) 

Appaiir— ABiLNDomcKNT— Failcbs  to  Fils  Casb. 
Rale  40  of  the  clrcnit  court,  which  pro- 
vides that,  "where  a  party  makes  a  case  or  ex- 
ception, he  shall  procure  the  same  to  lie  filed 
within  ten  days  after  the  same  shall  be  settled, 
or  It  shall  be  deemed  abandoned, "  applies  also 
to  the  supreme  court;  and  an  appellant  who  falls 
to  file  her  case  in  the  supreme  court  within  10 
days  after  it  is  settled  will  be  deemed  to  have 
abandoned  her  appeal. 

For  former  report,  see  ante,  660. 
Rule  49  of  the  circuit  court  is  as  follows: 
"Where  a  party  makes  a  caseorexcep- 
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tiona,  he  shall  procure  the  same  to  be  flied 
within  ten  days  after  the  same  shall  be 
settled,  or  it  shall  be  deemed  abandoned; 
and  on  fllinK  affidavit  that  such  case  or 
exceptions  has  not  been  filed,  and  show- 
ing the  time  of  the  settlement  thereof,  and 
that  more  than  ten  days  has  elapsed  from 
the  time  of  such  settlement,  an  order  of 
course  may  be  entered  dpclarini!  the  same 
abandoned,  and  the  narty  may  proceed  as 
if  no  case  or  exceptions  had  been  made." 
Mitebhll  A  Smith,  for  appellant.  Barker, 
QiHUand  &  FItaimmona,  for  respondent. 

Per  Coriam.  This  is  a  motion  for  an 
order  declaring  the  appeal  of  the  plaintiff 
abandoned  because  shedld  notflle  hercase 
within  10  days  after  the  case  was  uettled, 
as  required  by  rule  49  of  circuit  court. 
The  appellant  contended  that  rule  49  ot 
circuit  court  has  no  application  to  su- 
preme court.  In  this  riew  the  supreme 
court  does  not  concur.  That  question 
was  Incidentally  decided  in  tbecase  of  Lom- 
bard V.  Brown,  (S.  C.)  11  S.  E.  Rep.  634. 
Although  the  point  was  not  distinctly 
raised,  yet  it  was  necessarily  involved  in 
the  questions  therein  discussed.  In  that 
case  the  court  necessarily  applied  the  rule. 
In  addition,  the  appellant  has  heretofore 
moved  to  be  relieved  from  the  operations 
of  this  very  rule  in  this  case,  which  mo- 
tion has  been  refused.  Ante,  560.  That 
motion  was  based  on  the  theory  that  rule 
49  was  applicable  to  this  court,  and  on 
that  the  court  acted.  Under  the  circum- 
stances the  court  does  not  consider  itself 
justified  in  departing  from  these  two  prec- 
edents.   Motion  granted. 

(34  S.  C.  13) 

Ex  parte  Scarborough. 

(SMMvme  Court  of  South  Carolina.    Jan.  9S, 
1891.) 

KARnAMUS— To  Board  or  Statb  Caitvassbbs. 

The  decision  of  the  state  board  of  canvass- 
ers as  to  who  has  received  tbe  greatest  nvunber 
of  votes  for  state  senator  in  a  certain  distrlot,  and 
ita  issuance  of  the  oertiflcate  of  election  to  such 
person,  cannot  he  reviewed  or  revised  by  man- 
damiM,  as  Act  B.  C.  July  5,  1882,  (17  St.  1172,) 
expressly  invests  the  board  of  state  canvassers 
with  Judicial  power  in  tbe  determination  of  all 
contested  election  cases. 

On  petition  for  m&adamus. 

R.  D.  Lee,  tor  petitioner.  Atty.  Qea. 
Earle,  for  respondents.  L.  F.  Youmana, 
for  contestee. 

McIybr,  J.  This  petition  was  filed  in, 
and  addressed  to,  this  court.  In  the  exer- 
cise ot  its  original  Jurisdiction,  praying 
that  a  writ  ot  maadawas  might  issue  di- 
rected to  the  board  of  state  cAnvassers 
"commanding  them  to  make  and  subscribe 
tbe  proper  statement,  certifying  therein 
that  the  petitioner  has  received  the  great- 
est number  of  votes  for  the  office  of  state 
senator  from  Sumter  county,  and  deliver 
the  same  to  the  secretary  of  state.  **  It  ap- 
pears from  the  papers  before  us  that  the 
county  board  of  canvassers  for  Sumter 
county,  after  canvassing  the  votes  of  the 
county  given  at  the  recent  general  elec- 
tion, made  a  statement  thereof,  showing 
among  otber  things,  that  the  petitioner 


had  received  the  greatest  number  ot  votes 
tor  senator,  and  transmitted  the  same,  to- 
gether with  the  protest  of  the  opposing 
candidate,  H.  F.  Abbott,  to  the  board  of 
state  canvassers,  who  reversed  the  decis- 
ion ot  the  county  board,  and  decided  that 
the  said  H.  F.  Abbott  had  received  tbe 
gi-eatest  number  of  votes  for  the  office  in 
q  uestion.  It  the  board  of  state  caoTasserB. 
in  reaching  their  conclusion  and  rendering 
their  decision,  acted  as  Judicial  officers, 
then  it  is  well  settled  that  the  writ  prayed 
for  cannot  issue;  fur,  while  this  writ  may 
be  issued  to  compel  a  judicial  officer  to 
act.  It  cannot  be  used  as  a  writ  ot  error 
to  correct  any  supposed  incorrect  action. 
This  doctrine  is  too  well  eetablistaed  to 
need  the  citation  of  any  authority  to  sup- 
port it.  The  sole  question,  then,  present- 
ed for  decision  is  whether  tbe  board  of 
state  canvassers,  in  a  matter  ot  this  kind, 
act  as  Judicial  officers.  Under  the  lf>w  as 
it  was  originally  enacted,  and  as  con- 
strued in  the  case  of  £x  parte  Ma'.icey,  13 
S.  C.  822,  it  might  have  been  claimed  that. 
In  passing  upon  an  election  for  a  member 
ot  the  state  senate,  the  duties  ot  the  board 
ot  state  canvassers  were  meiely  minis- 
terial; tor,  by  the  terms  of  the  original 
statute,  they  were  only  invested  with 
power  "to  decide  all  cases  under  protest 
or  contest  that  may  arise,  when  tlie  power 
to  do  so  does  not,  by  the  constitation. 
reside  in  some  other  body;"  and,  as  the 
constitution  does  invest  each  branch  of 
the  general  assembly  with  the  power  to 
Judge  of  the  elections,  returns,  and  quall- 
flcatlons  of  its  own  members,  the  inference 
was  that  the  board  ot  state  canvassers 
wasnot  invested  with  any  Judicial  powers 
to  decide  upon  a  protest  or  contest  of  an 
election  for  either  branch  of  the  general  as- 
sembly of  this  state,  or  for  congress.  But 
the  law  has  been  amended  by  the  act  of 
6th  of  July,  1882.  (17  St.  1172.)  expressly 
investing  the  board  of  state  canvassers 
with  Judicial  power  in  all  cases,  under  pro- 
test or  contest.  The  language  ot  that  act 
is  as  follows:  "All  county  lioards  ut  can- 
vassers, whether  for  state  or  federal  elec- 
tions, shall  have  the  power,  and  it  is  made 
their  duty,  as  Judicial  ofiicers,  to  decide 
ail  cases  under  protest  or  contest  that 
may  arise,  subject  tu  appeal  to  the  board 
ot  state  canvassers,  who  shall  also  sit  and 
act  in  all  such  matters  as  Judicial  officers." 
In  view  of  this  explicit  declaration  of  tbe 
law-making  power,  we  do  not  seo  bow  it 
is  possible  to  escape  tbe  conclusion  that 
the  board  ot  state  canvassers,  having  act- 
ed as  Judicial  officers  in  this  matter,  their 
action  cannot  be  reviewed  or  revised  by 
mandamus.  Itisscarcelynecessarytoadd 
that  the  power  thus  vested  in  the  board  of 
state  canvassers  to  decide,  as  Judicial 
officers,  who,  in  a  given  case,  has  received 
tbe  largest  number  ot  votes  for  the  office 
of  state  Benator.is  ot  course  subject  to  the 
power  vested  in  tbe  senate  by  the  consti- 
tution, art.  2,  S  14.  to  Judge  ot  the  Sec- 
tion returns  and  qualifications  of  its  own 
members.  For  these  reasons  the  order 
dismissing  the  petition  has  already  hnea 
entered. 

McGowAH,  J.,  concata. 
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Pkincb  George  Cudntt  v.  Atlantic,  M. 
&  O.  R.  R.  Co. 

(Supreme  Court  of  Appeals  of  Vbrginla.    Jan. 
8,  1891.) 

Taxatioi^  of  RAiiBOAoa— Right  oy  C!ouiitt  to 
LsTT— Aonoir  AaAisBi  Ojchtt. 

1.  Under  Act  Feb.  87,  1880,  (Auta  Va.  1879-80, 
o.  100,  p.  83,)  taking  effect  from  its  passage,  and 
movidin^  for  the  taxation  of  railroad  companies 
by  connties.  for  county  purposes,  based  upon  the 
assessment  per  mile  of  the  same  property  made 
by  the  state  for  its  purposes,  it  was  competent 
for  the  board  of  superTisors  of  a  county  to  levy 
a  tax  on  a  railroad  company  for  the  tax  year  be- 
ginning the  fourth  Monday  in  July,  1881,  based 
upon  an  assessment  made  by  the  state  on  Septem- 
ber 28,  1881,  as  of  the  1st  day  of  February,  1881. 

3.  Where  the  board  of  supervisors  enter  an 
order  that  it  "refused"  to  act  upon  a  claim  pre- 
sented to  It  in  accordance  with  Code  Va.  S  844, 
the  claimant  may  sue  the  county  under  section 
843,  providing  that  such  suit  may  be  instituted 
whenever  the  board  shall  "refuse"  or  neglect  to 
act  upon  a  claim  duly  presented  as  required  by 
section  844. 

8.  The  supreme  court  has  Jurisdiction  of  an 
appeal  in  an  action  to  recover  back  a  tax  of  less 
than  S500  under  Const.  Va.  art  6,  {  3,  conferring 
saoh  jurisdiction  where  the  right  of  a  county  to 
levy  taxes  is  involved. 

Donaan  Jt  Bamllton,  for  plaintiff  in 
error.  Oeo.  S.  Bernard,  for  delendaut  in 
error. 

L.ACT,  J.  Tills  Is  a  writ  of  error  to  a 
]adi^ient  of  the  circuit  court  of  tlie  city  of 
Petersiiurg,  rendered  on  tlie  lltli  day  of 
Jnne,  1889.  The  case  is  as  follows :  Tbe 
defendant  in  error  corporation  in  tlie  year 
1880  owned  property  situated  in  tiie  coun- 
ty of  Prince  George,  wlilcli  was  assesHed 
with  taxes  by  the  said  county  upon  ttie 
said  property,  wtiicli  tlie  said  corporation 
duly  paid,  and  toolc  a  receipt  therefor 
throuKh  its  proper  officer,  paying  to  the 
proper  officer  of  the  county  of  Prince 
6eor(;:e,  on  the  26th  day  ofJanuary,  1881. 
Tbe  said  corporation  being  then  in  court, 
and  iu  tbe  hands  of  a  receiver,  tbe  said 
payment  was  reported  by  him  to  the 
coart.  and  then  approved.  And,  the  cor- 
poration concerns  being  duly  wound  up, 
a  Tiew  corporation  took  Its  place,  and  is 
known  as  the  "Norfolk  &  Western  Rail- 
road Company,"  and  it  is  for  the  benefit 
of  this  latter  corporation  that  this  claim 
is  now  made  in  this  suit,  which  is,  that 
tbe  county  of  Prince  George  was  not  au- 
thorized by  law  to  assess,  levy,  and  collect 
this  tax  for  the  year  1880,  under  the  act 
of  February  27, 1880,  authorising  such  ac- 
tion, not  through  any  defect  In  the  author- 
ity or  the  law,  but  because  it  was  followed 
and  obeyed  too  soon  by  tbe  said  county, 
— in  the  warm  language  of  the  counsel  for 
the  defendant  in  error,  "in  hot  baste." 
The  said  corporation,  in  a  little  less  than 
flve  years,  applied  to  the  board  of  snper- 
Tisors  of  Prince  George  county  to  refund 
this  money  so  paid  in  1881  as  taxes  for 
1880;  and,  the  board  refusing  to  act  on 
the  claim,  suit  was  instituted  in  the  cir- 
cuit court  of  Prince  Oenrge  county  against 
the  said  county  of  Prince  George,  to  re- 
cover the  said  amount,  which  suit  was 
mibsequently  removed  to  the  circuit  court 
of  Petersburg  by  consent.  The  suit  was 
for  $516,  while  the  Judgment  was  for 
f403.60,  which  amount  was  obtained  by 
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deducting  tbe  connty  school  taxes  from 
the  total  amount  claimed  in  the  suit. 
Tbe  reason  for  this  does  not  appear.  The 
fact  is  conceded  in  argument,  bnt  we  are 
not  favored  with  any  reason  for  the  con- 
clusion that  the  county  of  Prince  George 
must  refund  the  county  levy  for  general 
purposes,  and  not  for  connty  school  tax. 
W'hy  one  assessment  was  legal,  and  the 
other  illegal,  we  are  not  informed  in  any 
opinion  of  tbe  court,  nor  in  any  argument. 
The  Judgment  was  rendered  by  the  court, 
a  Jury  being  waived,  and  tbe  county  of 
Prince  Geoige  duly  excepted,  and  applied 
for  and  obtained  a  writ  of  error  to  this 
court. 

When  the  defendant  In  error  determined 
to  demand  repayment  of  the  tax  which 
it  had  paid  to  the  county  of  Prince  George 
several  years  without  protest  or  objec- 
tion, as  required  by  section  844  of  the  Code 
of  Virginia,  its  claim  was  presented  to  the 
board  of  supervisors  of  said  county  for 
allowance.  The  said  board  refused  to  act 
on  it,  and  this  action  was  inBtltiited  In 
tbe  circuit  court  of  the  said  county.  The 
said  board  entered  an  order  to  the  follow- 
ing effect:  "Tbe  board  refused  to  act 
upon  tbe  claim  so  presented  to  them;" 
which  order  is  copied  and  certified  in  the 
record.  Section  838of  theCode  of  Virginia 
provides  that  wlien  a  claim  of  any  person 
against  any  county  is  disallowed.  In  whole 
or  in  part,  by  the  board  of  supervisors, 
the  person  may  appeal  to  the  county 
court,  etc.  In  this  CEise  no  appeal  was 
tftken,  as  we  have  seen;  but  suit  brought 
in  the  circuit  court  of  said  county.  Sec- 
tion 802  of  the  Code  of  Virginia  provides 
that  counties  may  be  sued  in  their  own 
name,  under  the  provisluns  of  section  S43, 
supra,— that  is,  by  appeal  under  section 
838,  supra,— when  the  claim  duly  present- 
ed to  the  board  of  supervisors  has  been  re- 
jected in  whole  or  in  part  l^y  the  said 
board;  and  such  disallowance  shall  be 
flnat,.and  a  perpetual  bar  to  any  such  claim, 
unless  an  appeal  be  taken,  or  the  board 
consent  to  the  institution  of  an  action 
against  the  said  county:  "provided, 
however,  that  when  the  board  of  super- 
visors shall  refuse  pr  neglect  to  act  upon 
any  claim  duly  presented  to  them,  this 
section  shall  not  be  so  construed  as  to 
prevent  the  institution  of  an  action  by 
such  claimant."  And  it  is  contended,  by 
reason  of  this  provision,  and  of  the  order 
of  the  said  board,  by  which  it  appeared 
that  the  said  board  refused  to  act  on  the 
said  claim,  that  autboritv  to  institute  this 
action  in  the  circuit  court  was  obtained, 
and  that  this  takes  this  case  out  of  the 
operation  of  sections  844  and  838,  supra, 
and  distinguishes  it  from  the  cases  of 
Botetourt  Co.  v.  Burger,  ( Va.)  10  S.  E.  Rep. 
264,  and  Fry  v. County  of  Albemarle,  (Va.) 
9  S.  E.  Rep.  1004,  which  hold  that  a  coun- 
ty, being  a  part  of  the  sovereign  power,  a 
political  subdivisiou  of  the  state,  cannot 
be  sued,  except  by  authority  of  a  statute 
giving  a  right  to  such  suit  in  such  canes; 
and,  while  the  order  of  the  board,  order- 
ing that  action  on  the  claim  be  refuHed, 
might  be  construed  rather  as  a  rejection 
of  the  claim  than  a  refusal  or  neglect  to 
act,  such  as  the  law  refers  to,  still,  in  this 
case,  this  order  is  more  reasonably  to  be 


Digitized  by 


v^oogle 


668 


SOUTHEASTERN  REPOBTEB,  Voi»  12. 


(Va. 


consldnred  as  a  consent  by  tbo  board  to 
the  bringing  of  the  action,  as  the  uRual 
■words  "disallowed  or  rejected  "are  sub- 
stituted by  the  word  "relosed,"  when  the 
statute  provided  that  when  the  said  board 
refused  or  neglected  to  act  on  any  claim 
nothingin  that  section  (843)  should  be  con- 
strued so  an  to  prevent  the  institution  of 
an  action  by  the  claimant. 

But  this  case  is  distinctly  ruled  upon 
the  merits  by  the  case,  in  this  court,  of 
Railroad  Co.  v.  Koonts,  77.  Va.  698.  and 
also  the  case  of  Railroad  Co.  t.  Super- 
visors of  Clarke  Co.,  78  Va.  269.  281.  In 
the  former  case  Judge  Fauntlbrot  said : 
"The  constitution  of  Virginia,  art.  10,  §  1, 
provides  that  taxation,  except  as  herein- 
after provided,  whether  Imposed  by  the 
state,  county,  or  corporate  bodies, 
■ball  be  equal  and  dniform;  and  all  prop- 
erty, both  real  and  personal,  shall  be 
taxed  in  proportion  to  its  value,  to  be  as- 
certained by  law."  This  court  in  the  case 
of  Railroad  Co.  v.  Washing^ton  Co.,  80 
Orat. 471,  held  that  the  boards  of  supervis- 
ors of  the  diRerent  counties  had  no  au- 
thority to  assess  the  property  of  railroads 
within  their  limits  for  taxation,  as  no 
provision  had  been  made  for  such  assess- 
ment by  law.  After  this  decision  the  legis- 
lature, by  the  act  of  February  27. 1880, 
provided  for  the  taxation  of  railroad  com- 
panies by  counties,  for  county  and  school 
purposes,  based  upon  the  assessment  per 
mile  of  the  same  property  made  by  the 
state  fur  its  purposes.  Acts  1879-80,  c. 
106,  p.  82.  Under  the  act  of  March  27, 
1S76,  as  amended  by  the  acts  of  March  13 
and  March  20, 1877,  the  value  of  the  rail- 
roads was  assessed  for  taxation  for' state 
purposes  as  of  the  1st  day  of  February, 
1881,  on  the  28th  day  of  September.  1881 ; 
and  the  statement  of  the  amount  of  tnis 
assesHment  was  published  by  the  auditor 
of  public  accouuts  on  the  22d  of  November, 
1881,  as  being  at  the  rate  of  $15,000  per 
mile.  By  the  constitution  and  laws  of 
Virginia  the  boards  of  supervisors  of  the 
different  counties,  in  making  their  assess- 
ment for  county  purposes  for  the  tax  year 
beginning  on  the  fourth  Monday  of  July, 
1881,  were  bound  to  base  their  a88<>8sment 
upon  the  assessmeut  per  mile  of  the  same 
property  made  by  the  state  for  state  pur- 
poses, as  of  February  1, 1881.  And  in  the 
case  of  Railroad  Co.  v.  Supervisors  of 
Clarke  Co.,  supra,  the  foregoing  decision 
was  cited  and  followed,  and  the  said  act 
of  February  27, 1880,  sustained  as  valid 
and  constitutional,  and  also  the  act  of 
1876-77,  as  to  the  assessraeut  of  the  prop- 
erty of  railroads  for  state  purposes.  The 
act  of  February  27, 1880,  took  effect  from 
Its  passage,  and  was,  consequently.  In 
operation  before  the  fourth  Monday  In 
July  of  that  year,  and  the  board  of  super- 
visors did  not  transcend  their  powers  by 
giving  it  effect  In  that  county  for  that 
y(ar.  but  acted  in  accordance  with  plain 
duty.    The  tax  was  properly  levied  and 

groperly  paid,  and  the  defendant  in  error 
as  no  valid  claim  whatever  to  recover  it 
back.  The  board  of  supervisors  properly 
refused  to  allow  such  claim,  and  the  cir- 
cuit court  of  Petersburg  plainly  erred 
tn  rendering  Judgment  against  the  county 
(orthesaidclalm.orforanypartof it.    Itis 


true  that,  by  a  disallowance  of  a  part  o! 
the  claim  by  the  said  circuit  court,  the 
amount  involved  was  brought  below  the 
Jurisdictional  amount  of  fSOO,  necessary 
to  give  this  court  Jurisdiction  where  the 
matter  In  controversy  is  merely  pecunlai7 ; 
but  the  Jurisdiction  of  this  court,  under  tb« 
second  section  of  article  6  of  the  constlta- 
tion  of  Virginia,  Is  clear,  because  the  right 
of  a  county  to  levy  taxes  ia  involved. 
For  the  reasons  stated  the  said  Judgment 
of  the  said  circuit  court  of  Petersbarg  ia 
reversed  and  annulled,  and  such  order  will 
be  entered  here  as  the  said  circuit  eonrt 
should  have  entered,  tmd  the  action  of  the 
plaintiff  be  dismissed,  with  costs.  Jad^- 
ment  reversed. 


(ST  v«.  1) 

Thomas  v.  Tobner's  Aom'b  et  aL 

iSupreme  Court  oj  Ajrpeaii  qf  VtrgMa.    ITov. 
6,  luM.) 

ATTORmr  AHD  CLninT — Coiitsaoi  fob  Frm 
Validitt. 
Code  Va.  187S,  o.  160,  1 11,  which  pravldM 
fliat  "an  attorney  shall  be  entitled  as  a  fee  to  tta« 
amount  which  the  clerk  is  authoriaed  to  tax  la 
the  bill  of  costs  in  any  suit  or  for  any  sarrica  aa 
such  attorney,  but  any  contract  made  with  an  at- 
torney for  other  or  higlter  fees  shall  be  valid, 
and  may  be  enforced  in  like  manner  with  any 
other  contract, "  authorizes  an  attorney  to  contntct 
with  his  client  for  fees  after  the  relation  of  at- 
torney and  oltent  is  established,  and  the  vmlidity 
of  such  contract  Is  determined  by  tlie  same  miss 
that  apply  to  other  contracts.  Per  Iiaot,  J.,  dis- 
senting. 

For  majority  opinion,  see  ante,  149. 

Lact,  J.,  (dysseof/n^.)  I  do  notconcar 
in  the  opinion  of  the  majority,  and,  as  my 
dissent  goes  to  the  construction  of  an  im- 
portant statute  of  this  state,  I  will  briefly 
explain  its  grounds. 

The  estate  devised  was  in  amount  about 
$50,000  as  tlie  record  discloses.  Claims  were 
urged  against  it  by  suits  amounting  to 
its  full  value,  or  nearly  so.  The  benetieiary 
under  Lemuel  Turner's  will  was  his  for- 
mer slave,  and  her  wholeinterest  under  this 
will  was  In  Jeopardy.  John  T.  Dillard, 
the  executor  named  in  the  will,  qualified 
as  such  in  February,  1870 ;  and,  while  the 
suit  of  Narcessa  E.  Dillard  was  prensed 
against  the  estate  of  Liemuel  Turner,  de- 
ceased, having  been  brought  about  the 
time  of  his  death,  under  circumstances  ex- 
plained fully  in  the  late  Case  in  this  court 
of  Turner's  Adm'r  v.  Dillard,  82  Va.  636, 
nothing  was  done  to  defend  the  estate 
against  demands  which  were  to  its  tall 
value.  The  appellant  in  this  caaa,  who 
was  entitled  to  the  estate  which  staoold 
remain  after  the  payment  of  its  debtd,  un- 
derstood her  interests  sufficiently  well  then 
to  seek'  out  the  appellee  the  Honorable 
Thomas  P.  Fitipatrick,  an  able  and  sue- 
cessful  lawyer  of  the  county,  and  solicit 
his  professional  services  in  her  behalf.  She 
was  without  money  to  pay  fees,  and 
whatevercompensaticm  hercounsel  sboold 
receive  if  he  undertook  to  serve  must  nec- 
essarily be  wholly  contingent;  and.  while 
she  was  not  able  to  pay  him  anything  In 
advance,  she  offered  and  agreed  to  pay 
him,  in  the  event  of  a  successful  iasne,  all 
of  the  estate  except  the  "  Bob  Creek  "  farm, 
upon  which  she  lived.    That  she  so  agreed 
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Is  proved  by  tbe  appellee  In  tbe  record, 
and  admitted  l>y  her.  The  appellee,  for 
reasoDB  not  appeartnft  in  the  record,  snc- 
ceeded  in  liaving  DlUard  removed  as  ex- 
ecutor, and  procured  the  appointment  of 
himsell  as  administrator  de  bonis  dob. 
Tbe  work  uf  detendint:  this  estate  Irom  the 
assaults  of  the  disappointed  relatives  of 
the  testator,  who  was  a  bachelor,  then 
commenced  in  earnest,  with  tbe  assist- 
ance of  other  able  counsel,  and  was  so  far 
BuccesHful  that  recoveries  were  defeated  as 
to  all  of  these  claims  except  $1H,000,  for 
wbicb  decree  was  rendered  by  the  circuit 
court  of  Nelson  county.  Bnt  tbe  appellee 
appealed  to  this  conrt,  where  the  said 
appellant  was  completely  successful,  and 
tbe  suit  of  the  Dlllards  was  dismissed  for 
reasons  stated  In  the  case  of  Turner's 
Adni'r  v.  Dillard,  supra.  The  litigation 
having  now  ended,  the  appellee  called  up- 
on her  (the  appellant)  not  to  comply 
with  ber  oriKinal  agreement  before  the 
Tvork  began,  but  took  from  her  a  very 
much  smaller  assignment,  as  is  set  forth 
In  the  opinion  of  tbe  majority  In  full. 
This  she  readily  and  cheerfully  agreed  to 
-do,  and  expressed  ber  thanks  and  her 
gratitude  that  the  appellant  (her  counsel) 
bad  been  so  liberal  with  her.  Camp,  the 
witness,  does  say  that  be  understood  the 
fee  was  to  be  $5,000,  but  he  does  say  that 
be  paid  very  little  attention  to  tbe  details 
of  tbe  matter,  and  that  be  did  not  charge 
bin  memory  with  it.  Bnt  be  also  says: 
"The  contract  [set  forth  in  full  in  opinion 
of  majority]  was  then  read  in  the  presence 
and  hearing  of  all  in  the  room.  At  the 
end  of  nearly  every  paragraph  Capt.  Fitz- 
patrick  would  make  an  explanation,  so 
that  It  might  be  clearly  understood,  after 
W.  C.  Fitzpatrick  [the  son  of  appellee] 
finistied  reading  the  article.  Emily  Thom- 
as expresHcd  herself  perfectly  satisfied,  and 
thought,  taking  everything  in  considera- 
tion. Capt.  Fitzpatrick '8  fee  was  reasona- 
ble enough,  and  signed  and  acknowledged 
tbe  same  in  my  presence,  and  I,  as  a  Justice 
of  the  pence,  certified  the  same."  He  fur- 
ther says  the  appellee  "showed  every  dis- 
position to  make  tbe  matter  perfectly 
clear  to  her;  frequently,  while  it  was  being 
read  tu  her,  would  have  the  reading 
stopped,  and  would  explain  to  ber;  and 
beseemed  v>ry  desirous  that  she  should 
understand  every  part  of  the  contract  be- 
fore signing  the  same."  And,  further, 
that  he  had  known  the  appellant  from  ber 
birth,  and  that  he  had  always  considered 
her  a  person  of  good  mind. 

Now  here  we  have  a  contract  entered  in- 
to freely  and  voluntarily,  after  full  explana- 
tion, by  a  person  of  good  mind  and  under- 
standing, for  a  valuable  consideration. 
And  this  was  acquiesced  in  until,  apply- 
ing to  her  trustee  for  money,  the  appellant 
was  refused  any  payment  because  the  in- 
terest up  to  1890  had  been  assigned  to  ber 
said  counsel;  and  she  then  and  subse- 
quently declared  that  she  did  not  under- 
stand tbe  contract  she  had  made.  This 
contract  wasenfurced  by  the  learnedjudge 
of  the  circuit  court,  hut  by  the  opinion  of 
tbe  majority  it  is  set  aside,  because  by  an 
"eJiultable  and  wisely  established  rule, 
which  applies  to  such  caHes,"  "all  dealings 
between  attorney  and  client,  for  tbe  bene- 


fit of  the  former,  are  not  only  regarded 
with  Jealousy,  and  closely-  scrutinized,  but 
they  are  presumptively  invalid  on  tbe 
ground  of  constructive  fraud,  and  that 
presumption  can  be  overcome  only  by  the 
clearest  and  most  sattsractory  evidence. " 
My  opinion  is  that  there  is  no  such  rule- 
established  in  Virginia,  whether  it  be 
equitable  or  inequitable,  wise  or  unwise; 
but  that  by  the  mandate  of  express  stat- 
ute, an  attorney  at  law  is  entitled  tu  the 
benefit  of  bis  contract  with  bis  client  for 
bis  fee,  exactly  like  any  other  person  claim- 
ing under  any  contract  is  entitled  to  tbe 
benefit  of  his  contract,  which  is  honestly 
and  fairly  entered  into,  without  deceit  or 
fraud ;  and  that  no  other  nor  greater  bur- 
den is  placed  upon  an  attorney  contract 
Ing  with  bis  client  by  the  law  than  is 
placed  on  any  and  all  other  persons  mak- 
ing contracts. '  Here  ts  tbe  law  in  our  Code 
upon  the  subject  of  attorney's  fees,  (sec- 
tion 11,  c.  160,  Code  1873,)  in  force  at  the 
time  this  contract  was  made:  "An  attor- 
ney shall  be  entitled  as  a  fee  to  the  amount 
which  tbe  clerk  is  authorised  to  tax  in  tbe 
bill  of  costs  in  any  suit  or  for  any  service 
as  such  attorney.  Bat  any  contract  made 
with  an  attorney  for  other  or  higher  fees 
shall  be  valid,  and  may  be  enforced  in  like 
manner  with  any  other  contract. "  Now, 
what  does  this  mean?  Any  con  tract  with 
an  attorney  to  be  enforced  In  like  manner 
with  any  other  contract?  We  are  told  In 
tbe  opinion  that  all  dealings  between  at- 
torney and  client  for  tbe  benefit  ot  tbe 
former  are  presumptively  invalid  on  tbe 
ground  of  constructive  fraud.  A  contract 
for  other  and  higher  fees  is  certainly  one 
for  the  benefit  of  the  attorney,  but  the  law 
says  that  shall  be  valid,  and  that  It  shall 
be  enforced  in  like  manner  with  other  con- 
tracts. This  statute  is  still  tbe  law  in 
Virginia.  It  was  somewhat  amended  in 
the  report  of  the  rerlsors,  (section  8239,  c. 
155,  p.  736,  of  tbe  printed  report  of  the 
revisors  to  the  legislature,)  and  was 
adopted  as  proposed  by  these  gentlemen 
by  tbe  legislature.  It  Is  now  as  follows : 
"Sec.  8301.  Attorney's  Fee.  An  attorn^ 
shall  be  entitled  as  a  fee  to  tbe  amount 
which  the  clerk  is  authorized  to  tax  in  the 
bill  of  costs  in  any  suit  or  tor  any  service 
as  such  attorney.  But  any  contract  made 
with  an  attorney  for  higher  compensation 
shall  be  valid,  and  he  may  recover  such 
sum  as  be  contracts  for  from  tbe  party  tor 
whom  the  service  is  rendered ;  and.  If  there 
be  no  such  contract,  be  may  recover  from 
such  party  what  his  services  are  reason- 
ably worth. "  Code  Va.  {  8201,  in  force 
May  1, 1888. 

Then,  I  may  ask,  where  does  this  sup- 
posed "equitable  and  wisely  established 
rule"  stand  in  this  state?  The  legislature 
is  our  law-making  power.  "Tbe  legisla- 
tive power  of  this  commonwealth  shall  be 
vested  in  a  general  assembly,  which  shall 
consist  of  a  senate  and  bouse  of  dele- 
gates. "  Const.  Va..  art.  5,  $  1.  It  is  not 
in  the  power  of  this  court  to  set  up  any 
rule,  however  wise, in  plain  contravention 
of  a  Btatnte.  "But,*^  says  the  opinion, 
"this  statute  applies  to  contracts  made 
before  the  relation  of  attorney  and  client 
began."  Tbe  authority  for  this  limitation 
upon  this  statute  is  notglven;  tbe  statute 


Digitized  by 


Google 


670 


SOUTHEASTEBN  REPOBTEB,  Voi»  12. 


(Va 


does  not  so  limit  itself.  The  statute  says, 
"any  contract  made  with  an  attorney  for 
other  and  hlgheriees;"  that  Is,  by  a  client, 
forcUents  are  the  persons  who  contract  to 
pay  lees.  And  the  statute  Is  express  that 
this  contract  shall  be  enforced  in  lilce  man- 
ner with  any  other  contract ;  that  is.  It  is 
to  bear  no  other  harden  than  such  as  is 
borne  by  any  other  contract.  I  might 
well  stop  here  and  consider  my  task  as  fin- 
ished; bot,  as  this  statute  has  recently 
been  under  consideration  in  this  court  as 
at  present  constituted,  and  as  the  opinion 
in  that  case  was  unanimous,  I  wilt  cite  it. 
In  the  case  of  Yates  v.  Robertson,  80  Va. 
476.  this  court,  referring  to  this  statute, 
(chapter  160,  §  11,  Code  1873,  supra:)  "The 
ground  of  this  exception  is  that  by  section 
11.  c.  160.  of  the  Code  of  1873.  the  fee  of  an 
attorney  is  fixed  and  limited  to  the 
amount  which  the  clerk  is  authorized  to 
tax  in  the  bill  of  costs  in  any  suit ;  and 
that  by  section  13,  c.  181,  of  the  Code,  such 
fee  in  this  cause  so  authorized  to  be  taxed 
Is  $2.60.  Section  11,  c.  160,  supra,  does 
provide  for  such  a  fee,  but  the  section  fur- 
ther provides :  *  But  any  contract  made 
with  an  attorney  for  other  or  higher 
fees  shall  be  valid,  and  may  be  enforced 
In  like  manner  with  any  other  contract.' 
Under  the  fourteenth  and  fliteenth  sec- 
tions of  chapter  76  of  the  Code  of  1819, 
(volume  1,)  the  lawyers  of  the  common- 
wealth were  limited  to  fees  provided  for 
in  the  said  fourteenth  section:  the  fif- 
teenth section  providing  that  no  lawyer, 
in  any  suit  to  be  brought  for  his  fees  or 
services,  shall  recover  more  than  the  fees 
so  provided,  notwithstanding  any  agree- 
ment, contract,  or  obligation  entered  in  to 
by  the  party  against  whom  such  suit 
shall  be  brought;  retaining  from  the  older 
acts  of  1761,  c.  3,  §§  11, 12,  of  edition  of  1769, 
and  chapter  71,  §  12,  of  editions  of  1794, 
1803,  and  1814,  the  provision:  *If  such 
agreement,  contract,  or  obligation  shall 
have  been  entered  Into  before  the  suit  or 
suits  in  v«  hich  such  fees  shall  have  accrued, 
or  services  been  rendered,  were  finally  de- 
termined'—which  provisions  were  in  force 
from  January  1,  1820.  The  legislature, 
however,  January  2.  1840,  repealed  this 
provision  of  the  law,  and  enacted  the  pro- 
vision cited  supra,  as  part  of  section  II, 
c.  160,  of  the  Code.'  'But  any  contract 
made  with  an  attorney  for  other  or  higher 
fees  shall  be  valid,  and  may  be  enforced  in 
like  manner  with  any  other  contract.' 
Which  provision  appears  in  the  Code  of 
1849,  and  Is  the  law,  as  we  have  seen,  In 
the  present  Code:  In  arriving  at  the  true 
construction  to  be  given  to  this  provision 
of  the  law,  as  found  in  eleventh  section  of 
chapter  160,  wa  may  observe  the  striking 
contrast  between  the  severe  restrictions 
to  be  found  in  the  fifteenth  section  of 
chapter  76  of  the  Code  1819,  and  the  entire 
absence  of  all  r^trletlon  In  the  present 
la  w.  The  policy  of  the  la  w  as  to  the  lawyers 
appears  to  be  entirely  changed,  and  they 
are  left  tree  to  conduct  their  business 
transactions  with  their  fellow-men  upon 
the  same  basis  as  other  citizens;  they  and 
those  dealing  with  them  to  be  mutually 
bound  by  their  contracts,  express  or  im- 
plied. Mr.  Minor,  speaking  upon  this  sub- 
ject, says:  'In  respect  to  the  compensa- 


tion of  attorneys,  the  policy  so  long  and 
so  vainly  persisted  in  of  prescribing  and 
limiting  their  fees  was  abandoned  at  the 
revlsal  of  1849,  so  that  since  that  period 
an  attorney  may  make  any  contract  for 
fees  with  his  client  and  it  will  be  valid, 
and  may  be  enforced  like  other  contracts, 
[citing  section  11,  c.  160,  Code  1873,sapra;j 
nor  does  It  seem  to  be  material  whether 
the  contract  is  express  or  Implied. so  that. 
If  no  contract  be  proved, the  attorney  will 
be  entitled  to  receive  a  fair  and  adequate 
compensation  for  his  services.  It  shoold 
be  observed,  however,  that  the  clerk  is  not 
anthorlzed  to  tax  against  the  losing  party 
any  other  attorney's  fee  (whatever  the 
successful  adversary  may  have  actually 
paid)  than  the  very  inconsiderable  sums 
prescribed  by  law ;  in  most  cases  not  to 
exceed  $2.50  in  a  court  of  law,'  etc.  4 
Minor,  Inst.  477.  And  it  may  be  further 
said  that  this  Is  taxed  only  on  one  side,  to 
be  paid  to  the  winning  side,  and  notbiuK 
Is  provided  as  to  the  attorney's  fee  on  the 
other  side.  Under  the  construction  con- 
tended tor  by  the  plaintiffs  In  error,  what: 
is  the  fee  to  be  paid  to  the  attorney  on  the 
losing  side?  The  law  makes  no  provision 
for  It  whatever.  It  is  left  to  depend  upon 
contracts.  And  this  fee  fixed  and  pro- 
vided In  the  statute  is  intended  for  costs, 
to  recompense  the  party  to  the  cause  for 
his  outlay,  etc.,  and  is  in  no  wise  intended 
by  the  law-makers  to  limit  the  fee  of  a 
lawyer,  as  between  him  and  his  client, 
which  is  expressly  left  to  depend  upon 
contracts  between  the  parties,  which,  like 
contracts  growing  up  In  the  transactions 
of  other  citizens  of  the  commonwealth, 
may  be  either  express  or  Implied."  The 
legislature  responded  to  this  Interprettt- 
tion  of  Its  statute  by  amending  the  law  in 
accordance  with  our  construction  of  the 
same,  so  as  to  make  It  so  plain  that  noth- 
ing should  hereafter  be  left  to  construc- 
tion, and  the  statute,  as  we  have  seen,  is 
extended  by  express  words  to  cover  the 
case  of  an  Implied  contract,  and  the  fore- 
going case  Is  cited  In  the  margin  by  the 
code-makers. 

The  decision  now  in  hand,  as  I  under- 
stand it,  sets  back  the  law  50  years,  and 
goes  behind  the  statute  of  1840,  supra; 
and.  It  a  decision  of  this  court  can  amend 
or  alter  a  statute,  then  the  statute  I  have 
been  considering  has  ceased  to  exist.  But 
I  do  not  consider  that  the  decision  of  any 
case  can  have  that  effect,  except  so  far  an 
the  case  In  hand  Is  concerned ;  and  the 
law  is  still  In  force,  lor  the  future.  Bat  In 
this  case  I  may  remark  that.  In  my  opin- 
ion, the  appellee  has  suffered  a  diminution 
of  his  Just  rights.  His  contract  with  his 
client  Is  overturned  because  it  was  with 
hlo  client,  and  although  the  client,  who 
was  a  person  of  good  sense,  surrounded 
and  advised  by  her  natural  protectors, — 
her  husband  and  her  adult  sons,— deliber- 
ately and  consciously  made,  because  her 
counsel  would  not  let  her  sign  it  until  she 
said  she  understood  It.  She  has  succeeded 
in  having  It  set  aside  upon  her  subsequent 
declaration  that  she  did  not  understand 
It,  aided  by  certain  supposed  presamptiona 
of  the  law  which  have  no  existence  in  this 
state,  and  have  not  had  for  50  years. 

Upon  the  question  as  to  what  the  tee 
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sboaM  reasonably  have  been  apon  the 
principle  of  a  Just  compeusatlon  Tor 
services  rendered.  Judge  Brown  testifies 
tbat  tbe  demands  defeated  by  Judge  Flts- 
patricl(  would  have  swallowed  up  the 
wbole  Tomer  estate  if  they  had  been  al- 
lowed; and  that  under  tbe  contract  the 
fee  would  not  have  exceeded  $8,000,  and 
says  further:  "  I  feel  no  hesitation  in  say- 
ing that  tbe  contract  Is  in  all  respects  a 
reasonable  one,  and  should  be  approved 
by  the  court."  Mr.  Caslde,  a  well-known 
and  able  lawyer  of  that  bar,  testllles  that 
claims  against  the  estate  of  Turner  would 
have  aggregated  fSO.OOO  if  successful,  and 
says:  " I  should  certainly  regard  f5,000  as 
an  inadequate  fee  by  itself,  and  that  one- 
third  of  the  sum  for  which  the  court  of  ap- 
peals reversed  the  decree  of  the  circuit 
court  would  be  exceedingly  reasonable." 
Mr.  W.  M.  Cabell,  another  pronainent  law- 
yer and  citizen  of  that  county,  testifies 
that  the  bullc  of  Turner's  estate  wonid 
have  been  swept  by  the  defeated  claims, 
and  says  that  f  5,000  out  of  the  principal 
of  the  estate  should  be  paid  appellant,  in 
addition  to  the  assignment  out  of  tbe  in- 
terest, (so  also  said  Mr. Caslde, above  men- 
tioned, >  and  that  the  contract  Is  reason- 
able, and  should  be  enforce<).  Mr.  K.  M. 
Brown,  the  counsel  who  brought  the 
original  Dillard  suit,  says  the  case  re^ 
quired  great  labor  on  the  part  of  counsel, 
botb  in  court  in  the  argument,  and  out  of 
court  in  talcing  depositions;  and  these 
duties  were  assiduously  performed  by 
Judge  Fitzpatrick,  and  elaborately  and 
with  eminent  skill  and  ability,  and  tbe 
$8,000  would  be  reasonable  and  fair;  that 
is,  a  contingent  fee  to  blm  of  one-fifth  of 
$40,000  involved,  as  be  succeeded  in  wholly 
defeating  claims  fully  to  that  amount. 
Tlie  late  Hon.  Ro.  A.  Cogblll,  a  lawyer  of 
extensive  practice  ana  wide  lame  in  Vir- 
ginia, and  counHel  for  tbe  Dillards,  testifies 
as  follows:  "The  case  was  well  managed, 
there  is  no  doubt  about  that;  and  it  re- 
quired very  great  labor,  and  was  prop- 
erly defended.  I  think,  taking  all  tbe  cir- 
cumstances together,  bis  fee  was  contin- 
gent after  all,  because,  if  the  pretensions 
of  the  parties  bad  prevailed,  it  would 
have  swept  the  whole  estate,  and  I 
think  $8,000  or  $10,000  would  be  a  reason- 
able fee. "  The  matter  was  considered  by 
Commissioner  Cabell,  and  he  reported  in 
fa  vorof  tbe  fee  contracted  for,  and  the  cir- 
cait  court  decreed  in  support  of  the  con- 
tract. 

Let  us  inquire  who  fixed  the  fee  of  $5,000 
as  a  proper  fee  In  the  evidence?  The  answer 
is  Emily  R.  Thomas,  the  appellant.  Reed 
Thomas,  CallieThomas.Charlotte  Thomas, 
her  adult  children,  who,  like  herself,  had 
agreed  to  and  had  signed  tbe  contract,  as 
did  her  husband  also.  W.  K.  Estes,  the 
trustee, said  that  Emily  Thomas  told  him 
she  thought  the  contract  was  tor  $5,000.  1 
do  not  consider  that  there  was  any 
groond  to  be  found  in  the  evidence  to  jus- 
tify he  upsetting  of  this  fair  and  Just 
agreement.  Numerous  witnesses,  of  the 
finest  intelligence  and  highest  character, 
fully  conversant  with  all  tbe  circum- 
stances, pay  that  the  cimtract  is  Just  and 
fair,  and  should  be  enforced ;  while  Emily 
Thomas  and  her  adult  children,  after  ex- 


ecuting the  contract  in  tbe  fullest  light  ol 
explanation,  deny  their  responsibility, 
when  called  on  to  comply  with  their  Just 
agreement,  and  fix  the  fee  at  $5,000;  and 
this  is  all  the  evidence  to  assail  the  con- 
tract or  to  establish  $5,000  as  the  proper 
amount  of  the  fee;  so  I  dissent  upon  the 
merits  as  well  as  upon  the  law  of  the  case 
as  set  forth  in  tbe  opinion  of  the  majority. 
See  ante,  149. 

(87  Va.  269) 

Frt  V.  Leslie. 

{Supreme  Court  of  Appealt  of  Wrginia.    Jsn. 

■  8,  1891.) 

SiDiTonoN— Iktjlkct  as  a  DsriireB— Kvisexcs— 
APPKUi— Uboord. 

1.  A  plea  stricken  out  by  tbe  court  forms  no 
part  of  ttie  record  on  appeal  unless  preserved  in  a 
bill  of  exceptions. 

2.  Infancy  is  no  defense  to  an  action  for  se- 
duction. 

&  In  an  acUon  tor  seduction,  defendant's 
letters  to  the  girl,  containing  strong  implied  ad- 
missions of  his  guilt,  and  discussing  tbe  best 
means  for  concealing  her  condition,  are  admissi- 
ble. 

4.  It  is  not  admissible  to  show  by  a  witness 
who  snows  nothi  iii;  of  tiie  girl's  .general  reputa- 
tion for  cliastity  that  be  baa  heard  tliat  slie  and 
tbe  other  females  at  her  home  were  unchaste. 

6.  Where  defendant,  on  his  examination  in 
chief,  omits  to  give  the  details  of  certain  liber- 
ties which  he  states  the  girl  took  with  him  on 
tbe  nlgbt  of  seduction,  these  details  are  properly 
excluded  when  offered  on  the  redirect  examina- 
tion, even  though  it  was  sought  to  discredit  him 
in  the  cross-examination. 

6.  It  is  inadmissible  to  show  mere  loose  lan- 
guage and  immodest  remarks  by  the  girl  to  otber 
young  men. 

7.  Where  specific  acts  of  impropriety,  not 
going  to  the  extent  of  cohabitation  with  other 
men,  are  sought  to  l>e  shown,  but  the  facts  con- 
stituting these  acts  are  not  set  out  in  the  bill  of 
exceptions,  it  will  he  presumed  tbat  the  ruling 
excluding  the  evidence  was  correct 

8.  Under  Code  Va.  S  3390,  declaring  that  if  a 
verdict  does  not  allow  interest  it  shall  be  allowed 
from  the  date  of  the  verdict,  tbe  Judgment  on  a 
verdict  for  damages  In  a  seduction  case  must  al- 
low interest  from  the  date  of  tbe  verdict,  when 
interest  is  not  given  by  the  verdict. 

9.  Wliere  ue  plea  of  the  statute  of  limitation 
has  been  stricken  out  by  the  court,  error  cannot 
be  predicated  on  the  court's  failiue  to  instruct  as 
to  its  effect. 

Error  to  circuit  court,  Loudon  county. 

J.  W.  Foster  and  J.  H.  Alexander,  for 
plaintiff  in  error.  C.  B.  A  R.  B.  Lee,  for 
defendant  in  error. 

Lewis,  P.  1.  The  first  assignment  of  er- 
ror, which  is  tbat  the  circuit  court  erred  in 
striking  out  the  plea  of  infancy  filed  at 
rules,  is  not  well  taken.  Even  if  the  plea 
were  before  us  as  a  part  of  tbe  record,  the 
objection  could  not  be  sustained.  This  Is 
an  action  ex  delicto,  as  every  action  by  a 
parent  founded  upon  the  seduction  of  bis 
or  her  daughter  most  be.  4  Minor,  Inst. 
440;  White  v.  Campbell,  13  Orat.  573; 
Parker  v.  Elliott,  6  Munf.  587,  Gilmer,  3S. 
Such  is  the  appropriate  form  of  the  action 
at  common  law,  and  our  statute,  now 
carried  Into  section  2806  of  theCode,  which 
provides  that  "an  action  for  seduction 
may  be  maintained  without  any  allega- 
tion or  proof  of  tbe  loss  of  the  service  of 
the  female,  by  reason  of  the  defendant's 
wrongfulact,"  merely  affects  the  quantum 
of  proof.    The  action  Itself  remains  as  it 
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was  (/.  e„  it  belongs  to  the  same  class  ol 
actloDS  aa)  before  the  statute  was  passed.. 
Lee  ▼.  Hodfces,  18  Orat.  726;  Uem  t. 
Holmes,  S3  Orat.  722.  Hence,  in  such  a 
case,  the  plea  ol  Infancy  is  of  no  avail,  for 
an  infant  Is  liable  for  a  tort,— that  is,  an 
Injury  not  arising  out  of  a  breach  of  con- 
tract,—Just  as  an  adnlt  is.  Accordingly, 
in  Lee  v.  Hefley,  21  Ind.  98,  which  was  an 
action  for  seduction,  it  was  held  that  the 
answer  of  the  defendant,  that  at  the  time 
of  the  commission  of  the  act  he  was  cm  In- 
fant, constituted  no  defense,  and  was 
therefore  demurrable ;  and  such  is  the  well- 
settled  doctrine  of  the  common  law.  1 
Minor,  Inst.  495;  Cooley. Torts,  103;  Conk- 
Un  V.  Thompson,  29  Barb.  218.  Besides, 
the  defense  of  infancy,  being  a  persunal 
privilege,  cannot  be  interposed  by  a 
stranger,  as  seems  to  have  been  the  case 
here.  Koane  v.  Boycott.  2  H.  Bl.  512.  An 
infant  defendant,  moreover,  must  appear 
by  guardian  ad  litem,  and  not  by  attor- 
ney. IChlt.  PI.  428;  1  Minor,  Inst.  432-475. 
But  the  plea  is  no  part  of  the  record.  It 
wasstricken  out,  and  a  plea  that  is  strick- 
en out  by  tbe^  court  is  as  though  it  had 
never  been  tendered,  unless  It  is  made  a 
part  of  the  record  by  a  bill  of  exceptions, 
nr  by  an  express  order  of  the  court ;  and, 
if  it  is  not  a  part  of  the  record,  then  the 
action  of  the  court  in  striking  it  out  is 
not  a  subject  of  review  in  the  appellate 
court,  a  9  nothing  dehors  the  record  can  be 
looked  to  or  considered.  In  this  respect, 
a  plea  stricken  out  stands  upon  the  same 
footing  as  a  rejected  plea,  as  tu  which  the 
rule  Is  well  settled.  In  White  v.  Toncray, 
9  Leigh,  347,  certain  pleas  tendered  by  the 
defendant  were  rejected,  without  any  ex- 
ception to  the  action  of  the  court  being 
taken,  and  the  question  afterwards  arose 
whether  they  were  a  part  of  the  record, 
which  could  be  brought  up  hy  a.  certiorari. 
It  was  held  that  they  were  not.  The 
conrt  said  that  merely  placing  them 
among  the  papers  in  the  case  did  not 
make  them  a  part  of  the  record,  and  that 
they  could  have  been  made  so  only  by  a 
bill  of  exceptions,  or  by  a  special  order  ol 
the  court,  identifying  them,  and  setting 
forth  on  the  order-book  the  reasons  for  re- 
Jectingtbem.  It  wassald, moreover,  that, 
by  not  excepting,  the  defendant  must  be 
presumed  to  have  acquiesced  in  their  re- 
jection, and  that  the  presumption  was 
they  were  rightly  rejected,  as  the  court 
was  not  called  upon  to  siprn  a  bill  of  excep- 
tions. In  which  the  reasons  for  its  action 
would  have  been  stated.  See,  also,  Her- 
rington  ▼.  Harklns.  )  Rob.  (Va.)  602; 
Bowyer  v.  Hewitt,  2  Grat.  193;  Improve- 
ment Co.  V.  Karn,  80  Va.  889;  Morris- 
sett's  Case,  6  Urat.  673;  Lawrence's  Case, 
86  Va.  673,  10  S.  E.  Rep.  841;  Ottten- 
dinger  v.  Ford,  86  Va.  917,  ante,  1.  In 
the  present  case,  it  is  true,  an  entry  on 
the  ordeivliook  states  that  to  the  action 
of  the  court  in  striking  out  the  plea 
the  defendant  "excepted;"  but  that  was 
nothing.  In  effect,  hut  "saving  the  point," 
so  to  speak,  and  having  the  evidence  of 
the  fact  entered  on  the  record.  It  certain- 
ly cannot  perform  the  office  of  a  bill  of  ex- 
ceptions; and,  although  the  plea  (or,  rath- 
er, what  purports  to  be  the  plea)  iscopied 
into  the  transcript  by  the  clerk,  that  does 


not  supply  the  defect.  Tbe  record  proper, 
as  Prof.  Minor  says,  consists  merely  of 
tbe  pleadings  In  the  case,  the  Issue,  the  im- 
paneling of  the  jury,  the  verdict,  and  tha 
Judgment;  and  it  is  not  within  the  prov- 
ince of  the  clerk  to  add  to  tbe  record.  4 
Minor,  Inst.  742;  Improvement  Co.  ▼. 
Karn,  supra.  A  case  in  point  Is  Scott  ▼. 
Lloyd,  9  Pet.  418.  In  that  case  the  defend* 
ant's  counsel  objected  at  the  trial  to  a  cer- 
tain question  being  put  to  a  witness,  and, 
upon  his  objection  being  overruled,  as 
was  stated  on  the  record,  be  excepted. 
The  supreme  court,  however,  speaking  by 
Chief  Justice  Mabshall,  said :  "Although 
tbe  defendant's  counsel  objected  to  tbe 
question, and  said  beexcepted  to  the  opio- 
ion  of  the  court,  no  exception  was  actual- 
ly prayed  by  the  party  or  signed  by  the 
Judge.  This  court,  therefore,  cannot  coa- 
slder  tbe  exception  as  actually  taken,  and 
must  supposelt  was  abandoned. "  To  the 
same  effect  Is  Pomeroy's  Lessee  ▼.  Bank, 
1  W  all.  592.  In  th  at  cawe  one  of  the  parties, 
as  api>eared  from  an  entry  in  the  minutes 
of  the  case,  excepted  at  the  trial  to  a  cer- 
tain ruling  of  the  court,  and  afterwards 
claimed  the  benetlt  of  the  exception  in  the 
supreme  court.  But  bis  contention  was 
not  sustained,  the  court  saylns  that  sucb 
an  entry  could  only  be  regarded  as  evi- 
dence of  the  right  of  the  party  seasonably 
to  demand  a  hill  of  exceptions,  and  thnt 
was  not  the  same  thing  as  a  bill  of  excep- 
tions, and  had  never  been  so  considered 
in  any  jurisdiction  where  the  ruhis  and 
practice  of  the  common  law  prevail. 

2,  3.  This  view  ol  the  subject  Is  not  only 
decisive  of  tbe  first  assignment  of  error 
here,  but  equally  so  of  the  second  and 
third  assignments,  which  relate  to  the  re- 
jection of  the  plea  of  the  statute  of  limita- 
tions, tendered  by  tbe  guardian  ad  litem, 
and  of  the  two  pleas— one  of  infancy,  the 
other  of  the  statute— afterwards  tendered 
by  the  defendant  himself,  upon  attaining 
his  majority. 

4.  The  next  objection,  which  Is  founded 
upon  the  defendant's  first  bill  of  excep- 
tions, is  to  the  action  of  the  court  In  ad- 
mitting in  evidence  the  two  letters  from 
the  defendant  to  the  plaintiff's  daughter, 
written  while  he  was  at  school  in  Rock- 
ingham county,  and  set  out  In  full  in  the 
bill  of  exceptions.  Tbe  ground  of  this  ob- 
jection, as  stated  here,  is  that  there  was 
nothing  in  the  case  to  show  that,  when 
the  letters  were  written,  the  defendant 
knew  anything  of  any  improper  conduct 
on  her  part  in  his  absence,  or  of  her  actaal 
condition,  except  from  her  own  letters, 
and  BOB  nonstat  she  was  not  pr^cnant 
by  another  man.  This  objection  is  clearly 
without  merit.  The  letters  not  only  do 
not  assert  the  defendant's  Innocence,  bat, 
on  the  contraiy,  they  contain  the  strong- 
est Implied  admissions,  at  least,  of  bis 
guilt.  They  discuss  plans  for  the  conceal- 
ment of  her  shame,— one- of  which  was 
marriage;  and  to  this  the  only  objection 
mentioned  was,  not  the  character  or  im- 
purity of  the  girl,  but  tbe  cutting  short 
of  his  education,  and  tbe  consequent  lusa 
of  tbe  advantag^es  in  life  which  an  educa- 
tion would  give  bim.  "  What  would  yon 
think  of  me,  he  asked  her,  "  as  a  common 
laborer?    You  would  be  even  more  dls- 
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satisfied  than  I. "  So,  althooKh  fae  tells 
her  be  had  been  advised  that  marriage 
was  **  tbe  quickest  way  unt  of  it, "  he  con- 
dndes  that  the  best  way  was  for  her  to 
adopt  another  plan  that  had  been  sng- 
gested  to  him,  which  was  for  her  to  go  to 
a  boose  in  WasbinKton  or  Baltimore,  to 
be  there  delivered,  and  where  no  questions 
would  be  asked.  "You  do  the  last,"  he 
writes  her,  "and  write  me  when  you  go, 
and  I  will  try  to  be  with  you,  "•  etc.  The^e 
is  nothing  in  the  record  as  to  any  improp> 
er  conduct  on  her  part  with  any  one  in 
the  defendant's  absence,  and,  if  such  had 
been  the  fact,  tliat  could  nut  hare  affected 
the  admissibility  of  the  letters,  however  it 
might  have  aflected  their  weight,  in  the 
estimation  of  the  Jury,  whose  province  it 
nvas  to  weigh  the  evidence. 

5.  The  nest  question  relates  to  the  ex- 
clusion of  certain  evidence.  It  appears 
from  the  second  bill  of  exceptions  that  at 
the  trial  the  defendant's  counsel  asked  a 
witness,  introduced  by  him.  and  who  stat- 
ed that  be  did  not  know  the  general  repu- 
tation for  c-haHtity  of  the  plaintiff's  daugh- 
ter, whether  he  (the  witness)  bnd  stopped 
bis  son  from  visiting  the  plaintiff's  house. 
The  counsel  at  tbe  same  time  stated 
that  his  purpose  was  to  show  that  the 
witness  had  dune  so  because  of  what  be 
bad  heard  of  the  unchaste  or  immoral 
character  of  the  females  of  the  house,  in- 
cluding the  plain  tiff's  daughter.  Q'he  court 
sustained  an  objection  to  the  question, 
and,  as  we  think,  correctly.  The  evi- 
dence was  not  only  hearsay,  but  was  de- 
signed to  affect  third  persons,  whose  char- 
acters were  not  involved  in  the  issue,  and 
was,  therefure,  rightly  excluded.  Bate  v. 
Hill,  I  Car.  &  P.  100, 12  E.  O.  L.  68. 

6.  It  is  stated  In  the  third  bill  of  excep- 
tions that  the  defendant  himself  was  ex- 
amined as  a  witness,  and  gave  evidence 
tending  to  prove  that  on  the  night  of  tbe 
alleged  seduction,  whilu  taking  a  buggy 
ride  with  the  plaintiff's  daughter,  and  aft- 
er they  had  returned  from  the  drive,  she 
took  certain  liberties  with  him,  the  de- 
tails of  which  he  forebore  to  mention,  as 
be  said,  out  of  consideration  (or  her.  It 
is  also  stated  that,  on  cross-exaralHation, 
tbe  plaintiff's  counsel  undertook  to  dis- 
credit thedefendant's  testimony,  whereup. 
on,  on  redirect  examination,  bis  counsel 
asked  bim  to  state  in  detail  what  were  the 
liberties  taken  with  him,  to  which  lie  had 
referred.  To  this  the  plaintiff's  counsel 
objected,  and  the  court  sustained  the  ob- 
Jectioo,  being  of  opinion  that  tbe  evidence 
sought  to  be  elicited  was  properly  evidence 
In  chief,  and  because  the  court  and  counsel 
on  both  sides  wlslied,  as  far  as  Justice  tu 
tbe  parties  would  permit,  to  repress  the 
merely  gross  details  of  the  case.  We  are 
of  opinion  that  this  ruling  was  correct. 
We  do  not  ptercelve  how  the  credit  of  the 
witness  could  be  sustained  merely  by  giv- 
ing details  of  the  case,  which  bad  not  been 
referred  to  in  the  cross-examination ;  and, 
besides,  the  rule  Is  that  a  witness  cannut, 
in  this  stage,  be  examined  as  tu  any  new 
facts  which  do  not  tend  to  explain  the 
sabject  of  tbe  cross-examination.  If,  in 
■acb  a  case,  ea^iB  Starkie,  "a  question  as 
to  any  material  fact  has  been  omitted  up- 
on  the  examiutition  in  chief,  the  usual 
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coarse  is  to  suggest  the  question  to  the 
court,  which  will  exercise  its  discretion  in 
putting  it  to  the  witness."  1  Starkie,  Ev. 
(Mete.  Ed.l  pt.  2,  p.  150;  1  Qreenl.  Bv.  S9 
431,  467.  Nor  is  this  in  conflict  with  the 
rule  announced  in  George  ▼.  Pilcher,  28 
Orat.  299. 

7.  Tbe  next  assignment  of  error  arises 
upon  tbe  defendant's  fourth  bill  of  excep- 
tions, which  states  that  witnesses  were 
introduced  by  the  defendant  to  prove  loose 
iangnuge  and  immodest  remarks  by  the 
plaintiff's  daughter  to  young  men  visiting 
her,  and  also  to  prove  speclflo  acta  of  im- 
propriety on  her  part,  not  going  to  the 
extent  of  cohabitation  with  any  other 
man,  all  prior  to  tbe  alleged  seduction; 
which  evidence  the  court  excluded.  The 
evidence  was  offered,  and  it  is  contended 
it  ought  to  have  been  received,  to  prove 
not  only  the  general  bad  character  of  the 
plaintiff's  daughter,  but  her  want  of  purity 
and  innucencp.  But  was  it  admissible  for 
that  purpose?  There  U  no  duubt  that  in 
au  action  for  seduction  the  Keneral  char- 
acter of  the  female  for  chastity  Is  Involved 
in  the  Issue,  and  may,  therelore,  be  Im- 
peached by  general  evidence.  The  defend- 
ant Is  also  alloK-ed  tu  show.  In  mitigation 
of  damnges,  particular  acts  of  unchustlty 
on  her  part  with  otiier  men.  prior  to  her 
alleged  seduction,  and  even  wanton  acts, 
or  loose  cimduct,  though  not  amounting 
to  unchastity,  as  In  Verry  v.  Watklns,  7 
Car.  Jk  P.  3<KS,  32  E.  C.  L.  628,  In  which  case 
a  witness  was  allowed  to  testify  that  the 
plaintiff's  daughter  had  Indecently  exposed 
her  person  to  him.  And,  upon  the  same 
principle,  evidence  has  been  held  admis- 
sible to  prove  an  admission  by  tin' woman 
that  she  had  allowed  a  certain  man  to 
take  indecent  liberties  with  her.  But  evi- 
dence of  mere  immodest  remarks,  or  the 
like,  not  connected  with  any  Immoral  act, 
is  not  within  the  rule;  such  evidence  being 
too  remote,  and,  therefore,  incapable  of 
affording  any  safe  or  reasonable  presump- 
tion as  to  the  point  Involved  in  the  issue, 
which  is  the  previous  chastity  of  the 
femal.',  and  not  merely  whether  she  was 
of  a  modest  and  refined  nature.  A  woman 
may  sometimes  make  immodest  remarks 
without  being  unchaste.  iSuch  evidence  is, 
therefore,  calculated  to  mislead  the  Jury; 
and,  moreover,  the  plaintiff  Is  not  bound 
to  be  prepared  to  meet  it.  2  Qreenl.  Ev.  gS 
677,579;  1  Tayi.  Ev.  §  356.  As  the  action 
(or  seduction  is  founded  on  the  relation  uf 
master  and  servant,  the  gist  of  the  action 
at  common  law  is  the  loss  of  service,  it  Is 
not  easy,  thei-efore,  to  see  h»w,apon  prin- 
ciple, Independent  of  statute,  anything 
but  the  loss  of  service  could  ever  have  been 
properly  taken  into  consideration  in  es- 
tlnia  ting  thedamages.  The  rule,  however, 
has  long  been  settled,  that  in  an  action, 
by  a  parent,  or  by  one  standing  In  loco 
liarentla,  the  Jury  may  consider  not  only 
the  loss  of  service,  but  tbe  wounded  feel- 
ings of  the  plaintiff,  and  find  accordingly; 
and  now,  by  our  statute,  which  dispenses 
with  proof  of  Ions  of  service, or  any  allega- 
tion of  such  loss,  a  recovery  may  be  bad 
upon  tlie  last-mentioned  ground  alone,  al- 
though the  relation  of  master  and  servant 
is  still  essential  to  the  maintenance  of  the 
action.  Hence  the  appeliantcontendsthat 
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the  fullest  inquiry  Into  ttae  antecedonts  of 
the  female.  Includine  as  virell  lier  InipuritT 
of  mind  as  of  body,  ought  tu  be  permitted, 
as  atfordingr  the  only  Just  basis  for  a  re- 
covery on  the  ground  of  mental  anguish 
or  loss  ut  comfort;  in  other  words,  that 
whatever  tends  to  prove  impurity  of  mind, 
prior  to  her  se<luction,  is  no  lees  admis- 
sible in  mitigation  of  damages  than  evi> 
dence  of  actual  unchastity.  But,  without 
stopping  to  inquire  whether  this  position 
is  or  is  not  a  logical  deduction  from  the 
rule  above  mentioned,  it  is  enough  to  say 
that  the  rule  as  to  the  evidence  in  such 
cases  has  never  been  carried  to  that  ex- 
tent, and  we  do  not  feel  authorized  to  ex- 
tend it  beyond  the  limits  we  have  Indi- 
cated. Reference  in  tblsconnectionismade 
to  the  case  of  Wood  v.  State,  48  Ga.  192; 
but  we  do  not  understand  that  case  as  de- 
ciding anything  in  conflict  with  these 
views.  That  was  a  criminal  prosecution, 
under  a  statute  uf  Georgia  making  it  an 
offense  to  seduce  "a  virtuous  unmarried' 
woman."  and  one  of  the  qut«tlons  In  the 
case  was  as  to  the  meaning  of  the  word 
,  "virtuous. "  The  trial  judge  charged  the 
jury  that  a  virtuous  woman,  within  the 
meaning  of  the  statuTe,  was  one  who  had 
never  had  Illicit  sexual  Intercourse  prior 
to  her  alleged  seduction,  and  this  ruling 
was  approved  by  two  judges  out  of  three. 
It  was  also  held  that,  although  the  law 
presumes  virtue,  yet  that  the  want  of  it  may 
be  inferred  from  circumstances,  and,  there- 
lOre,  that  evidence  of  wanton  acts  on  the 
part  of  the  prosecutrix,  prior  to  her  al- 
leged seduction,  though  not  amounting  to 
unchastity,  was  admissible  upon  the  ques- 
tion of  her  virtue;  so  that  the  proposition 
contained  in  the  opinion  of  one  of  the 
judges,  that  only  modest  and  pure-minded 
women  are  chaste  or  virtuous,  was  not 
sanctioned  by  the  court.  In  White  v. 
Murtland,  71  111.  250,  a  witness  was  asked 
whether  he  was  acquainted  with  the  dis- 
position of  the  plaintiff's  daughter,  and  If 
so,  to  state  whether  or  not  she  was  a  pert, 
forward  girl.  But  the  question  was  held 
improper,  on  the  ground,  among  others, 
that  it  called  for  no  acts,  but  the  mere 
opinion  of  the  witness  as  to  her  disposi- 
tion, and  thnt  she  might  have  been  both 
pert  and  forward  without  being  lewd.  In 
Bracy  v.  Klbbe,  31  Barb.  273,  a  witness 
was  asked  whether  he  knew  of  any  acts 
of  a  lewd  apd  lascivious  character  on  the 
part  of  the  plaintiff's  daughter  prior  to 
her  alleged  seduction,  and  It  was  held  that 
the  question  was  proper.  But  a  question 
asked  the  same  witness  as  to  what  her 
conduct,  generally,  with  young  men  was, 
was  not  allowed  to  be  answered,  and  no 
point  as  to  the  correctness  of  this  ruling 
seems  to  have  been  made  in  the  appellate 
court,  although  objected  to  at  the  trial. 
As  to  the  offer  In  the  present  case  to  prove 
"specific  acts  of  Impropriety,  not  going  to 
the  extent  of  cohabitation,*  it  Is  enough 
to  say  that  the  facts  in  relation  thereto 
are  not  set  out  In  the  bill  of  exceptions 
with  Bufliclent  fullness  to  enable  us  to  de- 
cide upon  them.  The  acts  sought  to  be 
proved  are  not  stated,  and  we  must  there- 
fore presume  they  were  not  such  as  that 
evidence  of  them  was  admissible,  since  ev- 
erything is  to  be  presumed  In  favor  of  the 


correctness  of  the  mllng  of  the  circuit 
court  until  the  contrary  Is  shown.  Har- 
man  v.  City  of  Lynchburg,  3S  Urat.  87. 

8.  Objection  Is  next  made  to  the  refusal 
of  the  court  to  give  two  Instructions  to 
the  jury  as  to  the  effect  of  the  statute  of 
limitations;  but  the  instructions  were  ir- 
relevant, and,  therefore,  rightly  refused, 
because  the  statute,  when  relied  on  as  a  de- 
fense, must  be  pleaded,  and  here,  as  we 
have  seen,  there  was  no  such  plea  in  the 
case.  See,  however,  upon  the  subject  of 
the  operation  of  the  statute  in  an  action 
for  seduction,  Clem  v.  Holmes, 33  Grat.722. 

9.  This  disposes  of  all  the  errors  ssslgned 
by  the  appellant.  The  appellee,  however, 
assigns  an  error  to  her  prejudice,  under  the 
ninth  rule  of  the  court,  which  is  that  the 
judgment  fails  to  give  interest  on  the  sum 
found  by  the  jury;  and  this  position  is 
well  taken.  The  statute  is  express  and 
imperative  that  "if  a  verdict  be  rendered 
which  does  not  allow  Interest,  the  suna 
thereby  found  shall  bear  interest  from  ita 
date,  and  judgment  shall  be  entered  ac- 
cordingly." Code,  S  3390.  The  judgment 
will  therefore  be  amended  in  this  partic- 
alar,  and,  as  amended.  It  will  be  affirmed. 


(87  Va.  289) 

Hbrron  et  al.  v.  Dibbell  et  al. 

(Supreme  Cotirt  of  Appeala  of  Vtrginia.    Jan. 

8,  1891.) 

8AI.B— WABaurrr— BviDKNOB. 

1.  Where  the  parchaser  of  a  lot  of  tobacco  in 
hogsheads  tells  Uie  seller  that  he  wants  it  to 
keep,  and  the  seller  repre«ents  that  it  is  sound 
and  "redrled, "  and  will  certainly  keep,  but  the 
tobacco  is  damaged  from  mould,  which  could  not 
have  happened  had  it  been  "redried"  as  repre- 
sented, the  Jury  are  justified  in  finding  that  the 
soundness  of  the  tobacco  was  warranted. 

2.  Where  the  purchase  consisted  of  81  hogs- 
heads,  17  of  which  proved  to  be  unsound  and 
damaged,  evidence  that  two  other  hogsheads  trom 
the  same  lot,  sold  to  other  parties,  were  sound, 
is  inadmissible. 

8.  It  is  proper  to  instruct  the  jury  to  find  for 
plaintiff  if  they  find  that  the  tobaccos  were  false- 
ly represented  to  be  "reordered  and  redried, "  and 
that  that  term  In:  ports  tn  trade  that  the  tobaccos 
are  sound  and  in  keeping  condition,  and  that 
plaintiff  purchased  relying  on  these  assurances. 

Green  &  Miller,  A.  J.  Montague,  and  W. 
W.  A  B.  T.  Crump,  for  plaintiffs  in  error. 
Peatroaa  &  Harris  and  Qajr  A  Gilliam,  tor 
defendants  In  error. 

Pauntlbroy,  J.  This  is  a  writ  of  error 
to  a  judgment  of  the  corporation  court  of 
Danville,  entered  at  Its  January  term,18S9, 
In  an  action  at  law  therein  pending  be- 
tween B.  Li.  DIbrell  and  A.  DIbrell,  part- 
ners as  DIbrell  Bros.,  plaintiffs,  and  M.  P. 
Herron  and  W.  W.  Holland,  late  partners 
under  the  name  of  Herron  &  Holland,  de- 
fendants. The  suit  Is  In  the  form  of  tres- 
pass on  the  case  in  asaumpait  to  recover 
damages  for  breach  of  contract.  The  dec- 
laration alleges  that  on  the  4tb  day  oi 
February,  1888,  DIbrell  Bros.,  who  were 
engaged  In  the  tobacco  trade  In  Danville. 
Va.,  entered  into  negotiation  with  Herrus 
&  Holland,  who  were  also  dealers  In  to- 
bacco in  the  same  town,  for  the  purchase. 
by  the  said  DIbrell  Bros,  from  the  satu 
Herron  &  Holland  of  21  hogsheada  ct 
leaf  tobacco,  at  the  rate  of  10  cents  oer 


Digitized  by 


Google 


V8.> 


HERRON  V.  DIBRELL. 


675 


pound,  for  the  aggreKate  sam  of  $2,445.80; 
that  the  said  Herron  &  Holland  then  and 
there,  when  thn  said  sale  was  under  treaty, 
undertook,  and  then  and  there  promised 
the  said  plaintiffs,  that  the  said  lot  of  to- 
bacco, consisting  of  24,458  pounds,  packed 
and  contained  In  the  21  hogsheads  as  afore- 
said, had  been  thoroughly  redried.  was 
sound,  and  in  good  keeping  order,  and 
that,  upon  the  faith  of  these  representa- 
tions, then  and  there  so  made,  they  (the 
plaintiffs)  bought  the  said  tobacco,  and 
.  paid  to  the  defendants  the  price  aforesaid, 
to- wit,  the  sum  of  $2,445.80;  that  the  said 
lot  of  tobacco,  at  the  time  of  the  making 
of  the  said  promises  and  undertakings  of 
the  said  defendants,  had  not  been  tiior- 
oughly  redried,  was  not  sound,  and  was 
not  in  good  keeping  order,  but,  on  the 
contrary  thereof,  was  at  that  time  un- 
sound, had  not  been  thoroughly  redried, 
and  was  not  in  good  keeping  order;  where- 
by and  by  reason  of  wliich  said  false  rep- 
resentations the  said  lot  of  tobacco  be- 
came and  was  of  no  use  or  value  to  the 
said  plaintiffs,  who  have  been  put  to  great 
charges,  trouble,  and  expense  in  and 
about  the  keeping,  taking  care  of,  hand- 
ling, and  preserving  the  said  tobacco,  to 
their  injury  and  damiige  to  the  amount  of 
f  1,000.  In  the  month  o(  May.  1888,  the 
tobacco,  which  wai^  in  hogsheads,  into 
which  it  had  been  prized  and  packed  by 
the  defendants,  was  opened,  when  it  was 
found  that  17  hogsheads  of  the  said  to- 
bacco were  unsound;  some  were" hot  and 
mouldy;"  some  were  "cool,  but  funked;" 
some  were  "hot  and  funked;"  and  the  to- 
bacco In  ail  the  17  hogsheads  was  more 
or  less  Injured.  It  was  shown  to  the 
satisfaction  of  the  jury  that  the  represen- 
tations upon  the  faith  of  which  the  to- 
bacco had  been  sold  by  the  defendants 
and  bought  by  the  plaintiffs  were  untrue, 
and  the  jury  brought  in  a  verdict  in  favor 
of  the  plaintiffs  for  the  sum  of  $691.73  dam- 
ages; whereupon  the  defendants  moved 
the  court  to  set  aside  the  verdict  aforesaid, 
and  grant  to  them  a  new  trial,  upon  the 
^ound  that  the  said  verdict  is  contrary 
to  the  law  and  the  evidence,  which  said 
motion  the  court  overruled,  and  entered 
judgment  according  to  the  verdict. 

The  main  question  brought  to  tbincourt 
by  the  errors  assigned  in  the  petition  of 
the  plaintiff  in  error  is  whether  the  jury 
could  reasonably  have  found  the  verdict 
they  did  find  upon  the  evidence  before 
them.  And  the  determination  of  this  ciues- 
tion  requires  an  ezaminatinn  .of  that  evi- 
dence as  it  hsia  been  certified  by  the  court 
in  the  bills  of  exceptions  In  the  record. 
The  appellants,  or  plaintiffs  in  error,  are 
in  the  position  of  demurrants  to  the  ev'i- 
dence;  and  they  are  regarded  as  waiving 
all  their  evidence  in  conflict  with  the  evi- 
dence for  DIbrell  Bros.,  and  as  admitting 
,  tbe  evidence  for  DIbrell  Bros.,  and  all  rea- 
'  Bonab-e  inferences  therefrom,  and  as  being 
entit^il  to  only  snph  evidence  in  their  own 
behalf  as  is  not  in  conflict  witt;  that  for 
r^brell  Bros.,  and  such  inferences  as  neces- 
Rarlly  flow  therefrom.  The  testimony  of 
Dibrell,  the  purchaser,  says  that,  hearing 
that  the  defendants,  who  were  dealers  in 
leaf  tobacco  on  the  Danville  market,  had 
leaf  tobacco  for  sale,  he  went  to  their  fac- 


tory and  examined  some  4  hogsheads, 
which  were  open  and  exposed  by  their 
beads  being  taken  out;  that  there  were 
21  hogsheads  in  all ;  that  the  vendor  said  the 
quality  of  the  tobacco  in  all  thehogsheads 
was  the  same;  that  he  told  Herron,  the 
vendor,  that  he  wished  to  keep  the  tobacco 
for  some  time,  and  wished  it  sound ;  that 
he  (tbe  vendor)  further  said  that  the  said 
tobaccp  bad  been  redried  and  was  sound ; 
that  he,  relying  on  the  representations  of 
Herron,  the  vendor,  purchased  it;  that  he 
would  not  have  purchased  it  at  all  but  for 
such  representations  of  Herron.  Herron 
admits  that  he  did  warrant  the  tobacco  to 
be  sound;  and  In  tbe  petition  of  the  plain- 
tiffs in  error  it  Is  stated  as  a  fact  proved  in 
the  record,  "be  [Uerrun]  did  not  warrant 
anything  but  the  soundness  of  the  tobac- 
cos."  Tbe  evidence  of  numerous  expert 
witnesses  is  that,  if  the  tobacco  had  been 
thoroughly  redried,  and  was  sound  when 
It  was  packed,  it  could  not  have  been 
found  In  bad  order,  damaged,  and  un- 
sound, as  it  was  when  opened. 

McDearman,  a  witness  who  was  present 
at  the  negotiation  and  sale  of  tbe  tobacco, 
(not  as  a  mere  by-stander,  but  with  DI- 
brell, the  purchaser,  having  gone  there 
with  him  and  Terry  for  the  purpose,) 
testifies  that.  Herron,  the  vendor,  said  to 
Dibreil,  the  purchaser,  that  the  tobacco 
bad  been  thoroughly  redried,  was  in  good 
order,  and  he  could  keep  It;  that  the  to- 
bacco was  bought  on  these  representa- 
tions of  Herron,  above  stated,  and  would 
not  have  been  bought  but  for  such  repre- 
sentations. Terry,  who  was  present  when 
the  sale  was  made,  testifies  that  Herron 
said  he  was  not  anxious  to  sell;  that  tlie 
tobaccos  were  thoroughly  redried,  and  he 
knew  they  would  keep.  The  witness  Mc- 
Dearman said  that  about  one  month  be- 
fore the  tobacco  was  opened  and  inspect- 
ed, on  the  Slst  of  May,  IK^,  he  got  out  a 
bundle  from  one  of  the  packages,  and  re- 
ported that  the  bundle  was  mouldy ;  that, 
if  it  had  been  sound  when  packed,  it  would 
not  have  been  in  that  condition;  that  he 
had  been  in  the  tobacco  bUHiness  in  Dan- 
ville all  bis  life,  and  that  tobacco  redried 
would  keep  through  a  sweat;  that  "re- 
dried tobacco"  meant  in  the  Danville 
trade,  "tobacco  that  bad  been  redried  and 
put  In  keeping  condition. " 

The  witness  DIbrell  further  testified  that 
immediately  after  the  purchase  the  tobac- 
co was  moved  to  and  stored  in  the  second 
floor  of  a  factory  as  good,  U  not  better, 
than  any  other  storage  factory  in  Dan- 
ville, and  that  said  floor  was  absolutely 
dry;  that  on  the  31st  of  May,  ias8,  he  in- 
spected the  tobaccos,  and  found  them  in 
bad  order,  and  in  unsound  condition.  He 
then,  with  the  consent  of  said  Herron,  the 
vendor,  moved  the  said  tobaccos  to  an- 
other factory,  where  they  were  Inspected 
(Herron  being  present)  by  £.  Q.  Moseley, 
C.  C.  Dula,  and  B.  A.  Bendnil,  whose  re- 
port of  which  inspection,  signed  by  them, 
witness  exhibited  and  proved,  showing 
the  damaged  condition  of  the  tobacco  in 
17  of  the  21  hogsheads,  and  the  extent  of 
the  damage  in  each.  He  further  testified 
that,  if  the  tobacco  had  been  in  the  condi- 
tion represented  to  him  by  Herron,  tbe 
vendor,  there  would  have  been  no  unsound- 
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nesB  abont  It  at  the  timeof  tbesald  In- 
Bpectlon,  and  that  he  woald  not  hare  pur- 
chased It  at  all  but  for  such  representa- 
tions made  by  Herron.  Witness  exhibited 
and  proved  the  account  filed  with  plain- 
tlH's  declaration,  showing  their  claim  tor 
damages  by  items.  He  said,  on  cross-ex- 
amination, that  the  (our  hogsheads  which 
were  open  tor  inspection  were  sound,  and 
that  Herrou  guarantied  to  him  that  the 
tobaccos  in  the  other  hogsheads  was  like 
that  In  thefour  hogrsheadBexhiblted;  that 
Dlbrell  Bros,  had  an  order  for  the  to- 
baccos, and  were  rery  particular  about 
their  keeping ;  and  that  he  told  Herron  he 
wanted  the  tobacco  in  such  condition  that 
it  would  keep;  and  that  Herron, though 
be  did  not  use  the  word"  warranted,  "said 
that  it  would  keep. 

The  witness  W.  N.  Shelton  said  he  had 
been  40  years  in  the  tobacco  trade  in  Dan- 
ville, and  that  "  redrled "  tobacco  would 
keep.  Tiie  witness,  J.  A.  Craddock,  testi- 
fied that  "redried"  tobacco  meant,  to  the 
trade  in  Danville,  "tobacco  that  will 
keep;"  that  he  was  In  the  trade,  and 
knew  what  "redried  tobacco"  meant  in 
the  trade,  and  that  redried  tobacco  will 
keep :  that  if  tobacco  was  opened  in  May, 
which  had  been  packed  in  February,  and 
found  to  be  cool  and  funked,  it  would  in- 
dicate that  it  was  damaged  when  packed. 

CO.Dula  testified  that  the  term  "re- 
dried" meant  that  the  tobacco  would 
keep;  that  be  was  in  the  trade, and  knew 
what  "redried  tobacco"  meant  in  the 
trade;  and  he  agreed  with  Craddock  as 
to  the  order  of  the  tobacco  when  packed. 
He  was  one  of  the  inspectors  of  the  to- 
bacco on  the  Slst  of  May,  1888,  and  proved 
the  statement  of  results  of  the  inspection 
heretofore  exhibited  and  proved  by  the 
witness,  R.  L.  Dlbrell. 

E.  G.  MoHCley  testified  that  he  had  been 
in  the  tobacco  trade  for  17 years,  and  knew 
what  "redried  "tobacco  meant;  that  "re- 
dried "has  a  distinct  meaningin  the  trade, 
and  means  "tobacco  that  has  been  put  in 
good  keeping  order, "  and  that  tobacco 
fedried  will  keep.  An  assurance  that  to- 
bacco was  redried  was,  in  itself,  a  guar- 
anty that  it  would  keep,  as  he  understood 
it  to  mean  in  the  trade.  That,  if  tobacco  Is 
found  cold  and  funked  when  opened,  it 
was  packed  funked.  That  he  was  one  of 
the  inspectors  on  the  Slst  of  May,  1888, 
and  the  statement  of  the  result  of  said  in- 
spection, exhibited  and  proved  by  R.  L. 
Dlbrell,  be  also  proved.  He  said  that 
thoroughly  "redried"  and  "reordered" 
means  the  same  thing. 

Bendull  testified  that  be  was  one  of  the 
inspectors  of  the  tobacco  on  the  Slst  of 
May,  1888,  and  that  the  statement  ex- 
hibited by  R.  L.  Dlbrell  of  the  results  of 
such  inspection,  signed  by  himself,  C.  C. 
Dula,  and  E.  G.  Mosely,  was  correct. 

These  witnesses  prove  the  representa- 
tions uia<le  by  the  vendors  as  an  induce- 
ment to  the  purchasers  to  buy.  They 
were  emphatic  and  unqualified  affirma- 
tions of  facts  peculiarly  and  solely  within 
the  knowledge  of  the  vendors,  and  they 
were  made  nil  the  more  Impressive  as  as- 
surances to  the  purchasers  by  the  vendor, 
Herron's,  artful  declarations  that  "he  was 
Dot  anxious  to  sell;"  tbat  "he  didn't  care 


whether  he  sold  said  tobacco  or  not;" 
"he  knew  they  would  keep, "— declarationa 
which  were  proved  to  be  wholly  uotrtie 
by  Holland,  the  other  partner  of  the  con- 
cern, who  was  not  present  when  the  sale 
was  made.  He  testified  that  they  (the 
defendants! "  were  anxious  to  sell,  because 
they  had  dissolved  their  partnership,  and 
were  going  to  sell  the  tobacco  at  some 
price  before  May,  because  he  wanted  the 
money,  but  he  could  not  have  guarantied 
them  to  keep."  Now, to  these  unqualified 
false  representations  made  by  Herron,  the 
vendor,  to  the  vendees,  at  the  time  of  the 
sale,  as  an  inducement  to  them  to  buy  the 
tobacco,  emphasized  by  ostentation  of  a 
cunning  pretense  of  IndiHerence  abont  de- 
siring to  sell  at  all,  because  he  knew  that 
the  tobacco  would  keep  by  reason  of  its 
having  been  thoroughly  "redried,"  Let  o8 
apply  the  plain  and  settled  principles  of 
the  law  pertinent  to  the  case.  In  Lowe  ▼. 
Trundle,  78  Va.  91,  Jodge  Hinton  says, 
quoting  Kerr  on  Fraud  and  Mistake,  5  2,  p. 
53:  "If  a  man  represents  as  truethat  which 
he  knows  to  be  false,  and  makes  the  repre- 
sentation in  such  a  way,  or  under  such  cir- 
cumstances, as  to  Induce  a  reasonable 
man  to  believe  that  it  is  true,  and  is  meant 
to  be  acted  on,  and  the  person  to  whom 
the  representation  has  been  made,  believ- 
ing it  to  be  true,  acta  upon  the  faith  of  it, 
and  by  so  acting  sustains  damage,  there 
is  fraud  to  support  an  action  of  deceit  at 
law,  and  to  be  a  ground  for  the  rescission 
of  the  transaction  in  equity. "  In  Grim  v. 
Byrd,  32  Grat.  300,  Judge  Staplbb,  deliv- 
ering the  opinion  of  this  court,  said: 
"  The  doctrine  Is  believed  to  be  well  estab- 
lished in  the  United  States  that  a  false 
representation  of  a  material  fact,  consti- 
tuting an  Inducement  to  the  contract,  on 
which  the  purchaser  had  the  right  to  rely, 
is  a  ground  for  a  rescission  by  a  court  ot 
equity,  although  the  party  making  the 
representation  was  ignorant  whether  it 
was  true  or  false;  and  the  real  inquiry  is 
not  whether  the  vendor  Knew  the  repre- 
sentation to  be  false,  but  whether  the  pur- 
chaser believed  It  to  be  true,  and  was  mis- 
led by  it  in  entering  into  tbecontract;  for, 
in  such  case,  whether  the  false  representa- 
tion was  innocently  made  or  knowingly 
made,  the  effect  is  the  same  upon  the  pur- 
chaser. "  In  the  case  ot  Alexander  v.  San- 
ders, 9  Va.  Law  J.  p.  97,  .Tudge  Hinton, 
tor  this  court,  quotes  and  approves  the 
language  and  the  law  expressed  in  Grim  v. 
Byrd,  supra.  In  1  Parsons  on  Contracts, 
679,  580,  it  Is  said:  "Any  distinct  asser- 
tion or  aflflrmation  of  quality  made  by  the 
owner,  during  a  negotiation  for  the  sale  ot 
a  chattel,  which  it  may  be  supposed  was 
intended  to  caupo  the  sale,  and  was  opera- 
tive In  causingit,  will  be  regarded  eitberaa 
implying  or  constituting  a  warranty.  D 
such  atRrmation  was  made  in  good  faltb, 
it  is  still  a  warranty;  and.  If  made  witii  a* 
knowledge  ot  its  falsity,  it  is  a  warranty, 
and  it  is  also  a  fraud.  •  •  •  It  is  cer- 
tain that  the  word  '  warranty '  need  not 
be  used,  nor  any  other  of  precisely  the 
same  meaning.  It  is  enough  It  the  words 
actually  used  import  an  undertaking  on 
the  part  of  the  owner  that  the  chattel  is 
what  it  is  represented  to  be,  or  an  equiv- 
alent to   such   undertaking."    "An  afflr- 
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matlon  of  qaallty  by  the  seller  at  the  time 
of  the  Hale,  intended  as  an  assurance  of 
fact,  and  relied  on  bv  the  buyer,  const!- 
tates  a  warranty."  No  special  form  of 
words  Is  necessary  to  create  a  warranty. " 
2  Ben].  Sales,  pp.  811.  812,  and  note,  and 
cases  there  cited.  "It  is  enough  if  the 
words  used  import  an  engagement  on  the 
part  of  the  vendor  that  the  article  is  what 
be  represents  it  to  be.  Any  distinct  affli^ 
matlon  of  quality,  made  by  the  vendors 
at  the  time  of  the  sale,  not  as  an  expres- 
sion of  opinion  or  belief,  but  as  an  assur- 
ance to  the  purchaser  of  the  truth  of  the 
fact  affirmed,  and  an  inducement  to  him 
to  make  the  purchase,  to.  If  accordingly 
received  and  relied  on  and  acted  upon  by 
the  purchaser,  an  express  warranty." 
Masun  v.  Chappell,  16  Orat.  582, 583.  "  The 
genera]  rale  is  that  whatever  a  person  rep- 
resents at  the  time  of  a  sale  is  a  warran- 
ty." Wood  V.  Smith,  4  Car.  &  P.  45. 19  E. 
C.  L.  899.  In  the  case  of  Wood  v.  Smith, 
supra,  the  affirmation  or  representation 
made  by  the  seller  of  a  mare  was  held  to 
be  a  warranty,  although  the  seller  ex- 
pressly refused  to  warrant,  saying,  in  re- 
ply to  the  question  by  the  buyer,  "Will 
you  warrant  her?"  "I  never  warrant ;  I 
would  not  even  warrant  myself."  The 
form  ii.  which  representations  by  the  ven- 
dor are  made,  and  the  words  in  which 
they  are  expressed,  are,  comparatively, 
unimportant.  The  true  question  Is  al- 
ways the  effect  and  Intention  of  the  state- 
ments made  by  the  vendor,  and  this  (ex- 
cept when  writings  are  to  be  construed) 
is  a  question  for  a  Jury.  Benjamin  on 
Sales,  813,  says  that,  whether  the  state- 
ments or  representations  made  is  a  war- 
ranty "is  a  question  of  fact  for  the  jury, 
to  he  inferred  from  the  nature  of  the  sale 
and  the  eircnuistances  of  the  particular 
case. "  And  in  note  7,  on  the  same  page, 
many  cases  are  cited  to  sustain  the  propo- 
sition that.  "  where  the  language  is  equiv- 
ocal, tlje  intention  to  warrant  is  a  ques- 
tiiin  for  the  jury."  In  Citnshaw  v.  Slye, 
52Md.  146,  the  court  says:  "The  rule  of 
law  is  that  any  affirmation  of  the  quality 
of  the  article,  made  at  the  time  of  sale,  in- 
teniled  as  an  assurance  of  the  facts  stat- 
ed, and  relied  on  and  acted  on  by  the  pdr- 
chaser,  will  constitute  an  express  warran- 
ty. Whether  such  representations  were 
made  with  the  intention  of  securing  a  pur- 
chaser Is  for  the  jury,  to  be  inferred  from 
the  nature  of  the  sale  and  the  circumstan- 
ces of  the  particular  case. "  In  the  case 
nn<ler  review  the  jury  passed  upon  the 
contract,  and  found  that  there  was  a  war- 
ranty; and  we  are  clearly  of  the  opinion 
that  the  Verdict  is  folly  justified  by  the  ev- 
idence before  them  and  the  law  applicable 
to  the  case.  and.  tlie  result  Is  in  happy  har- 
mony with  the  truth  and  the  natural  jus- 
tice of  the  transaction  between  the  par- 
ties. Under  the  proofs,  and  pleadings  In 
the  cause  the  jury  would  not  have  been 
warranted  in  finding  any  other  verdict. 

The  plaintiffs  In  error  offered.  In  the 
court  below,  where  they  were  defendants, 
to  show. that  2  hogsheads  of  tobacco 
from  the  same  lot  from  which  the  plain- 
tiffs made  their  purchase  of  21  hogs 
heads,  were  sold  to  other  parties,  and 
that    the    tobacco   in    both   of  these  2 


hogsheads,  when  opened,  was  found  to  l>e 
sound;  and  the  court  excluded  the  testi- 
mony. If  the  object  was  to  rebut  the 
full  proof  already  In  the  cause,  that 
the  tobacco  In  17  out  of  the  21  hogs- 
heads sold  to  the  plaintlQs,  and  war- 
ranted to  contain  sound  tobacco,  was  un- 
sound and  damaged,  the  evidence  was 
wholly  Irrelevant ;  for  It  had  been  proved 
by  the  direct  testimony  of  those  who  ex- 
amined the  tobacco  that  the  tobacco  In 
17  of  the  21  hogsheads  was  unsound  and 
badly  damaged  at  the  time  it  was  sold  to 
the  plaintiffs.  In  fact,  of  the  21  hogsheads 
sold  to  the  plaintiffs,  4  had  proved  to 
contain  sound  tobacco;  yet  that  circum- 
stance did  not  in  any  way  or  degree  show 
that  the  tobacco  In  the  17  hogsheads, 
which  had  been  found  unsound  and  dam- 
aged, "  was  sound  "  when  they  sold  It,  had 
been  "thoroughly  redried,"  and  In  such 
condition  that  it  "  would  keep, "  as  was 
represented  by  the  vendors  to  the  vendees 
to  be  the  facts,  to  induce  them  to  buy, 
and,  upon  faith  of  which  affirmations, 
they  did  act  and  buy.  At  moat.  It  could 
only  prove  that  they  bad  not  imposed  uh- 
Buand  and  damaged  tobacco  upon  the 
purchasers  of  the  2  hogsheads,  as  they 
succeeded  In  doing,  by  false  represen^- 
tlons,  upon  the  purchasers  of  the  17  hogs- 
heads. The  court  did  not  err  in  excluding 
this  Irrelevant  and  unfair  testimony, 
which  could  have  had  no  other  effect  than 
to  draw  the  jury  away  from  the  issue  they 
were  sworn  to  try. 

The  plaintiffs  In  error  assign  as  error  the 
giving  by  the  court  of  the  following  in- 
struction: "If  the  jury  believe  from  the 
evidence  that  the  defendants,  or  either  of 
them,  represented  that  the  tobaccos  they 
sold  had  been  reordered  or  redried;  and 
that  thatterm  In  the  tobacco  trade  In  Dan- 
ville Im  ports  that  tobacco  so  redried  was  in 
a  keeping  condition  at  the  time;  and  that 
the  plaintiffs,  relying  npon  the  assurance 
that  it  had  been  redried,  purchased  It ;  and 
that  the  tobacco  had  not,  in  fact,  been  re- 
dried. according  to  the  import  of  that 
term  as  applied  In  the  trade,  and  the  plain- 
tiffs were  damaged  In  consequence  of  It, — 
they  must  find  for  the  plaintiffs."  This 
instruction  Is  right,  and  is  warranted  by 
the  proof  in  the  cause.  It  does  not,  as 
contended  by  the  plaintiffs  in  error,  direct 
the  jury  to  attach  to  the  terras  "reor- 
dered "  or  "  redried  "  the  force  of  a  warran- 
ty, or  that  they,  or  either  of  them,  was 
equivalent  to  a  warranty.  The  vendora 
represented  to  the  vendees  (in  reply  to  the 
expressed  solicitude  and  requirement  of 
the  sale  that  the  tobacco  should  be  sound 
and  in  keeping  condition)  that  they  had 
been  "thoroughly  redried,"  and  "would 
keep;"  and,  moreover,  that  they  were  In- 
different about  selling  the  tobacco,  as  they 
knew,  from  the  treatment  which  they  had 
given  to  It  when  they  packed  It,  that  it 
would  keep;  and  the  proof  was  that  all 
these  assurances  and  affirmations  of  facts, 

fiecullarly  within  their  knowledge,  and  re- 
ied  on  by  the  purchasers,  were  untrue ;  and 
all  that  the  instruction  does  Is  to  say  to  the 
jury  that  if  they  believe  from  the  evidence 
that  they  were  untrue,  and  that  the  t)laln- 
tlffs  were  Injured  thereby,  they  were  entitled 
to  damages  according  to  the  proofs.   Th<re 
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Is  no  error  In  the  Jndgment  complained  of, 
and  the  Judgment  ot  tbto  court  ia  to  affirm 

It. 

(87  Va.  SU)  

8HACKLBTT  ▼.  WESTERN  LUNATIO  ABTLini. 

(Supreme  Court  cf  AppeaU  of  VirginUi.    Jan. 

8,  1891.) 

AFFSAt^^trRUDIOnONAL  AMOVNT— DiSMIBBAI. 

Where  no  constitutional  qnestlon  is  in- 
TOWed,  anU  the  amount  is  only  $87.60,  the  writ  of 
error  must  be  dismissed. 

G.  W.  Berlin,  for  plaintiff  In  error.    Joba 
N.  Opie,  for  defendant  in  error. 


FAnNTLEKOT,  J.  Thls  Is  a  writ  of  error 
to  a  Judgment  ut  the  husttngs  coart  of  the 
city  of  Staunton,  rendered  at  its  .July 
term,  1880,  in  an  action  at  law,  wherein 
tlie  WeHtern  Lunatic  Asylum  of  Virginia 
IS  plaintiff  and  Abner  Sbacldett  is  defend- 
ant.  The  proceeding  was  by  notice  and 
motion  to  recover  f67.50,  with  interest 
thereon  from  November  1,  18S8,  and  the 
i^idgmrnt  is  for  that  sum,  which  amount 
in  controversy,  being  below  the  jurisdic- 
tion of  this  court,  and  the  record  show- 
ii)g  no  conntltutional  question  involved, 
puts  the  case  out  of  appellate  considera- 
tion here,  and  the  writ  of  error  must  be 
disniiHHed  as  having  been  improvidently 
awarded. 


(8P  Oa.  438) 

Gabon  v.  Hkath. 
{Supreme  Court  of  OeorgUi.    Dec  28,  1890.) 
NoTBs — PatmbAt — Relsabb  o»  Scrbtt. 
1.  Where  the  maker  of  a  note  receives  money 
from  another  with  which  to  purchase  it,  but  does 
not  tell  the  holder,  who  has  no  intention  of  sell- 
ing the  note,  that  this  is  his  object  when  he  pays 
him  tiie  money,  the  note  is  extinguished  by  pay- 
ment. 

3.  The  surety  on  such  note  is  discharged  by 
tbis  payment 

Errorfrom  superior  court,  Warren  coun- 
ty; Li'MPK IN,  Judge. 

H.  T.  Lewis  avn\  Emory  Casoa,toTp\&\n- 
tiff  in  error.  Jos.  S.  Hook  and  Tbos.  E. 
WHtaon,  lor  defendant  In  error. 

Simmons.  J.  1.  Under  the  facts  as  dis- 
closed by  the  record,  the  trialjudgedidnot 
eiT  in  granting  a  sei^ond  new  trial  in  this 
case.  Under  these  facts  theplainttffscould 
pot  recover.  WbileCason  may  hove  given 
Heath,  the  maker  of  the  note,  the  money 
for  the  [lurpose  of  purchasing  the  note 
from  Balcer,  the  holder,  for  him,  (Cason,) 
Heath  violated  his  Instructions  and  his 
trust  in  not  informing  Baker,  the  holder  of 
the  note,  of  said  trust.  Baker  did  not 
know,  when  he  received  the  money  from 
Heath,  but  that  it  was  in  payment  of  the 
note.  Heath  did  not  tell  him  that  Cason 
had  sent  the  money  by  bim  to  purchase 
the  note.  Baker  must  therefore  have  re- 
ceived the  money  from  Heath  as  payment 
of  the  note.  Under  the  evidence,  it  was 
not  his  Intention  to  sell  the  note  to  Heath 
for  Cason.  It  therefore  could  not  have 
been  a  sale  of  the  note  by  Baker  to  Heath 
for  Cason,  becauHe  to  make  it  a  sale  re- 
quired the  assent  of  both  the  minds  of 
Baker  and  Heath.    Both  minds  not  hav- 


ing assented  to  the  same  thing,  and  Heath, 
the  maker  of  the  note,  having  carried  the 
money  to  Baker,  the  holder  thereof,  and 
paid  ft  to  him,  and  he  having  surrendered 
the  note  to  Heath,  in  law  it  aqonnted  to 
a  payment  by  the  maker. 

2.  The  maker  having  paid  It  to  the  bold- 
er, the  security  on  the  note  (Thompson) 
was  thereby  discharged,  although  under 
the  facts  of  the  case  Heath  is  still  liable 
to  Cason,  being  so  bound  by  reason  of 
the  violation  of  his  trust.  See  Eastman 
v.  Plumer,  32  N.  H.  238;  Lancey  v.  Clark, 
64  N.  Y.  209;  Burr  v.  Smith,  21  Barb.  2B2; 
2  Daniel,  Neg,  Inst,  fi  1221  et  seq. :  Tied. 
Com.  Paper,  §  371;  Brandt,  Snr.  S  2K9;  2 
Band.  Com.  Paper,  g  941.  Judgment  af- 
firmed. 


(88  Oa.  408) 
HURAN  ▼.  STRAI^AN  tit  Ml. 

{Supreme  Court  of  Oeorgia.   Deo.  as,  1890.) 
SaiPFiNa — Cabe  or  Vessel  oh  Fma— CnsTOna  (» 

FOBTS. 

1.  Where  a  ship  loaded  with  cotton  takes  lire 
In  port  ]ust  before  clearing,  and  a  sliipping  fine 
Is  employed  by  the  master  to  take  charge  of  her, 
to  extinguish  the  fire,  unload  the  cargo,  and  do 
everytbinfr  else  necessary  for  the  protection  of 
the  vessel  and  cargo,  such  employment  is  not  a 
contract  of  agency,  but  one  of  hiring,  and  the 
owners  cannot  discnarge  the  firm  wtthout  cause. 

2.  Where,  upon  taking  charge  of  the  vessel, 
the  shipping  firm  Informs  the  master  that,  by  the 
custom  of  the  port,  custody  commission  and  at- 
tendance fees  are  charged  ui  such  cases,  and  the 
master  makes  no  protest,  it  oannot  be  said  that 
the  master  was  Ignorant  of  the  custom  when  he 
made  the  contract.   , 

8.  A  custom  allowing  a  costody  commission 
fee  of  2U  per  cent,  tor  taking  charge  of  a  vessel 
on  fire  in  port,  and  preserving  her  cargo,  an  on- 
dertaklng  that  requires  great  skill,  is  not  unrea- 
sonable. 

4.  Nor  is  a  custom  allowing  a  reasonable  at- 
tendance fee  in  such  cases  bad  oecanae  it  fails  to 
fix  the  fee  in  each  case. 

5.  The  shipping  firm  cannot  recover  com- 
missions on  disbursements  it  did  not  make,  hav- 
ing been  discharged  before  they  were  made,  when 
it  appears  that  the  master  was  not  notified  when 
he  employed  the  firm  that  such  charges  were  cus- 
tomary in  the  port. 

6.  A  custom  allowing  commissions  to  the  per- 
son in  charge  of  the  ship  on  disbursements  not 
made  by  him,  cannot  be  proved  by  the  opinions 
of  witnesses  that  such  person  is  entitled  to  the 
commissions  whether  be  makes  the  disbursements 
or  not. 

Error  from  city  court  of  Savannah; 
Habdkn,  Judge. 

Geo.  A.  Mercer,  for  plaintiff  In  error. 
Gnrrard  A  Meldrim,  for  defendants  in  er- 


Simmons,  J.  Strachan  &Co.  sued  James 
Horan,  the  owner  of  the  British  steam- 
ship Resolute,  on  an  account,  upon  a 
bill  of  particulars  attached  to  the  declara- 
tion, the  said  account  being  made  up  of 
the  charge  of  2)i  per  cent,  commission, 
commonly  known  as  "custody  commis- 
sion," upon  the  value  of  the  cargo  dis- 
charged, covering  services  rendered  and 
work  and  labor  done  In  and  about  the 
steam-ship  Resolute  in  the  port  of  Savan- 
nah, and  also  an  attendance  tee  of  9600, 
and  also  a  commission  on  disbursemente 
of  the  ship  of  2%  per  cent.,  the  whole 
amounting  to  $4,975.  There  were  other 
counts  In  the  declaration  for  work  and 
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Inbor  done,  and  also  a  quantum  meruit. 
The  defendant  appeared  and  pleaded  the 
general  ISHoe.  It  appear^  from  the  record 
in  this  cane  that  abont  5  o'clock  In  the 
morning,  October  1, 1887,  the  Bteam-sblp 
Resolute,  then  loaded  with  5,003  bales  of 
cotton,  had  cleared  for  sea;  and  while 
she  WHS  taking  on  coal,  preparatory  for 
leaving  the  harbor,  a  fire  broke  out 
aboard  ship.  The  plaintiffs,  who  were 
then  doing  business  in  thecity  of  Savannah 
as  shipping  merchants,  were  sent  for  by 
the  master  of  the  vessel,  and  Stracban, 
the  senior  member  of  the  firm,  responded, 
went  aboard  the  vessel,  and  reported  to 
tlie  master,  and  then  anrt  tliere  the  vessel 
and  her  cargo  were  put  in  charge  of  said 
firm  JuHt  as  ve8<>els  in  distress  are  usually 
put  In  charee  of  merchants  in  that  port. 
The  testimiin.v  shows  tbiit,  after  Htrachan 
had  superintended  the  discharge  of  the 
cargo  from  the  ship  for  some  two  boars, 
they  adjourned  to  the  cabin  to  talk  over 
the  condition  of  affairs.  The  captain 
swore:  "1  asked  Stracban  If  there  would 
be  any  extra  fees  charged  in  connection 
with  this  matter.  He  replied  a  custody 
commission  had  always  been  paid  in  simi- 
lar cases.  I  said  I  considered  I  required 
an  agent,  and.  If  such  was  the  charge,  I 
considered  he  deserved  the  preferen'-e,  being 
my  outward  agent.  He  and  I  at  the  time 
never  anticipated  that  the  whole  of. the 
cargo  would  be  discharged,  but  were  in 
hope  of  extinguishing  the  Are  in  a  very 
short  time.  I  then  found  1  required  a 
wharf  to  land  the  cargo  that  was  dis- 
charged, and  requested  Strachan  to  secure 
one  on  the  most  reasonable  terms.  Stra- 
chan &  Co.  continued  to  act  as  ray 
agents  until  Monday  afternoon,  October  3, 
ls87,  when  I  received  a  telegram  from 
Chubb,  my  owner's  special  agent,  to  the  ef- 
fect to  withdraw  the  agency  from  Stra- 
chan &  Co.  unless  they  would  waive  their 
custody  conimissinn  fee,"  etc.  Strachan 
swore  that  he  was  employed  by  the  mas- 
ter of  the  vessel  earl.y  in  the  morning  on 
the  Ist  of  October,  the  ship  lieing  then 
flooded  with  water  in  attempting  to  ex- 
tinguish the  fire  In  the  cargo,  and  that  he 
immediately  went  to  work  to  assist  the 
captain  In  every  way  possible,  and  that 
he  went  to  theca  bin  and  got  breakfast,  and 
explained  to  the  captain  that  by  appoint-' 
Ing  him  agent,  there  were  certain  custom- 
ary charges,  such  as  custody  commission 
of  2Ji  percent.,  and  attendance  fee  for  man- 
aging thisbusiness.to  accrae,and  the  cap- 
tain said:  "Very  well.  If  it  was  the  cus- 
tom of  the  port,  he  could  not  help  it,  and, 
as  Strachan  was  the  agent  of  the  ship  be- 
fore, it  would  be  better  for  him  to  attend 
to  the  business  than  any  one  else."  A 
great  deal  of  other  testimony  was  put  In 
by  the  plaintiffs  and  the  defendant  under 
the  quantum  meruit  count;  also  testi- 
mony going  to  show  the  custom  of  the 
port  of  Savannah  as  to  the  custody  com- 
mUffion,  attendance  fee,  and  -  commission 
of  disbursements.  The  testimony  upon 
the  last  item  will  be  g^lven  more  folly  here- 
after In  this  opinion.  The  jury  returned  a 
verdict  for  the  .plaintiffs,  and  the  defeud- 
ant  made  a  motion  for  a  new  trial  upon 
many  grounds,  which  was  overruled  by 
t]>e  eoart,  and  tbe  defendant    excepted. 


The  main  and  controlling  qnestions  ar- 
gued before  ns  were :  ( 1 )  Did  the  capta  in  ot 
the  vessel,  under  the  instructions  from 
Chnbb,  the  underwriter,  approved  by 
Horan,  the  owner,  have  a  legal  right  to 
discharge  Stracban  &  Co.  from  hisemploy- 
ment  without  sufficient  cause?  And  (2) 
was  Horan,  Che  owner,  bound  by  the  cus- 
tom of  tbe  port  of  Savannah  In  regard  to 
custody  commission,  attendance  fee,  and 
commission  on  disbursements? 

1.  As  to  the  first  question.  It  was  con- 
tended by  counsel  for  the  plalntiO  In  error 
that  Strachan  &  Co.,  being  simply  agents 
of  the  owner  of  the  vessel,  might  be  dis- 
charged at  any  time  at  tbe  option  of  tbe 
principal  or  owner;  in  other  words,  that 
their  agency  could  be  revoked  by  tbe  prin- 
cipal whenever  he  saw  proper  to  do  so, 
such  agency  not  being  coupled  with  an 
Interest.  While  we  admit  this  to  be  the 
general  law  as  applied  to  agents  who 
represent  the  principal  in  and  about  his 
business,  we  do  not  tblnk  it  applies  under 
the  facts  of  this  case.  The  employment  of 
Strachan  &  Co.,  under  these  facts,  was 
something  more  than  the  appointment 
ot  an  agent.  It  was  more  in  the  nature  of 
an  employment  or  hiring  than  an  ap- 
pointment to  an  agency.  It  was  in  the 
nature  of  a  contract  between  the  captain 
of  the  vessel,  as  the  owner's  agent,  and 
Strachan  &  Co.,  whereby  the  latter  agreed 
to  extinguish  the  fire,  and, if  necessary, un- 
load the  vessel  of  Its  cargo,  and  do  any 
and  every  thing  else  tor  the  protection  of 
the  vessel  and  cargo.  They  were  employed 
to  do  a  particular  thing,  and  were  "con- 
tractors" instead  of  "agents, "In  the  gen- 
eral understanding  of  agency.  Strachan 
&  Co.  therefore  being  contractors,  serv- 
ants, f>r  hirelings  of  Horan  to  do  this  par- 
ticular job,  Horun,  In  our  opinion,  could 
not  rightfully  discharge  them  without  sul- 
ficleut  cause.  If  a  man's  house  is  on  fire, 
and  he  employs  another  to  extinguish  tbe 
fire  and  save  the  bouse,  he  cannot  right- 
fully discharge  the  person  employed  for 
this  purpose,  unless  there  is  sufficient 
cause.  Or  it  he  employs  one  to  build  blm 
a  house  or  cut  a  ditch  or  make  blm  a 
road,  be  cannot  discharge  him  without 
sufficient  cause.  It  be  should  do  so  it 
would  be  a  breach  of  the  contract.  Yejt, 
according  to  the  contention  of  counsel  tor 
the  plaintiff  in  error,  under  the  particular 
tacts  of  this  case,  all  those  persons  would 
simply  be  tbe  agents  ot  the  employer,  and 
he  could  discharge  them  without  a  breach 
of  his  contract,  and  they  would  only  be 
entitled  to  compensation  for  the  services 
performed  up  to  the  time  of  the  discharge. 
We  cannot  agree  with  counsel  In  this  view 
ot  the  law.  When  the  steam-ship  was 
found  to  be  on  fire  and  the  captain  sent 
for  Strachan  &  Co.  and  requested  them  to 
take  charge  of  the  ship  and  extinguish  tbe 
fire  and  protect  the  cargo,  and  Strachan 
&  Co.  agreed  to  do  so,  and  accordingly 
proceeded  to  do  so,  In  our  opinion  It  was  a 
contract  between  them,  and  Stracbah  3: 
Co.  were  entitled  to  continue  in  the  per- 
formance of  their  part  of  the  contract  un- 
til its  completion,  and  If  they  were  dis- 
charged without  cause.  It  was  a  breach  of 
the  contract,  aud  they  would  be  entitled 
to  recover;   and  the  trial  Judge  having 
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taken  this  view  of  the  case  in  his  charge  to 
the  Jury,  there  w  as  no  error  in  the  charges 
given  upon  this  subjert,  nor  in  his  refusal 
to  charge  as  requested  by  the  defendant. 

2.  This  brings  us  to  the  question,  what 
were  they  entitled  to  recover?  Strachau 
&  Co.  insist  that,  under  the  custom  of 
the  port  of  Savannah,  they  were  entitled 
to  recover  a  custody  commission  of  2%  per 
cent,  ou  the  value  ol  cargo  discharged, 
a  reasonable  attendance  fee  on  surveys 
and  general  supervision,  and  a  commis- 
sion of  2%  per  cent,  on  disbursements 
connected  with  the  business  of  the  ship  in 
distress.  The  plaintlR  in  error,  Horau, 
insists  (1)  that  there  was  no  such  custom 
in  the  port  of  Savannah ;  (2)  that,  if  there 
is  such  a  custom,  it  is  an  unrpasonable 
custom;  and  (3)  that  the  captain  of  the 
vessel,  the  agent  of  the  plaintiff  in  error, 
did  not  know  of  the  custom.  As  to  the 
custody  (sommlsslon  and  attendance  fee, 
and  the  Icnowledge  of  the  captain  in  re^ 
gard  thereto,  the  evidence  clearly  shows 
that  there  was  such  a  custom  in  Savan- 
nah, and  that  the  captain  Icnew  it,  and 
contracted  with  reference  to  it.  It  will  be 
remembered,  from  the  recital  of  tacts 
above  given,  that,  when  Strachan  had 
been  in  charge  of  the  vessel  about  two 
hours,  he  went  down  to  the  cabin  to 
breakfast  with  the  captain,  and  then  In- 
formed him  that,  "by  appointing  him 
[Strachan]  agent,  there  were  certain 
customary  charges,  such  as  custody  com- 
missions of  23(1  per  cent.,  and  attendance 
fee  for  managing  this  business,  to  ac- 
crue," and  the  captain  said,  "Very  well, 
if  it  was  the  custom  of  the  port,  he  could 
not  help  it;  "and  that,  as  Strachan  bad 
been  agent  of  the  ship  before,  it  would  be 
better  for  him  to  attend  to  the  business 
than  any  one  else.  The  captain  does  not 
deny  this  statement  of  Strachan,  but 
what  he  says  goes  to  confirm  it.  It  Is 
therefore  clear  to  our  minds  that  the  cap- 
tain fully  understood  that  there  was  such  a 
custom  in  Savannah,  and  the  amount  of  the 
custody  commission,  and  assented  to  the 
custom.  As  said  before,  we  think  the  evi- 
dence clearly  establishes  that  there  was 
such  a  custom,  as  to  custody  comiuission 
and  attendance  fi-e;  and  taking  into  con- 
sideration the  skill  and  experience  re- 
quired, and  the  responsibility  incurred  in 
such  employment,  as  shown  by  the  evi- 
dence, wecannotsay  that  the  custom  is  an 
unreasonable  one.  It  must  require  great 
skill  to  manage  a  vessel  loaded  with  cot- 
ton, when  on  fire.  If  by  negligence,  or  a 
mistake  which  a  skillful  person  would  not 
make.  Injury  is  sustained  by  the  vessel  or 
cargo,  the  person  employed  would  be 
liable  therefor,  and,  in  case  of  serious  loss 
or  injury,  the  damages  would  be  heavy. 
And  we  suppose  that  tb'i  custom  fixed 
these  fees  in  view  of  the  risk  and  reepnnsi- 
bllity  assumed  by  the  person  employed. 

It  is  argued,  however,  by  counsel  for 
the  plaintiff  in  error,  as  to  the  attend- 
ance fee,  that  it  was  unreasonable  be- 
cause the  custom  did  not  fix  it  in  every 
case.  There  was  no  custom  as  to  any 
certain  amount,  but  it  was  left  to  the  dis- 
cretion of  the  person  employed,  and  conn- 
■el  claims  that  according  to  this  custom, 
wbea    the     person   employed    fixes    the 


amount, it  is  final.  We  think  the  evidence 
shows  that,  although  the  custom  did  not 
fix  the  fee,  it  must  be  a  reasonable  fee. 
In  our  opinion  a  custom  is  not  invalid 
because  it  does  not  fix  the  amount  of  the 
fee  for  every  case.  If  the  custom  is  certain 
that  it  must  be  a  reasonable  attendance 
fee,  that  Is  sufficient.  If  custom  bad  un- 
dertaken to  fix  the  same  fee  for  every 
case,  it  would  not  have  been  a  good  cus- 
tom. The  jury  found  $800  to  be  a  reason- 
able attendance  fee  upon  the  steam-ship 
Resolute,  loaded  with  5.008  bales  of  cot- 
ton. That  would  have  been  an  unreason- 
able fee  in  the  case  of  a  small  schooner 
loaded  with  fish  or  oysters,  or  with  bal- 
last. If  the  custom  is  that  it  shall  he  a 
reasonable  fee,  that  is  sufiicient  to  render 
it  a  reasonable  custom.  Nor  Is  the  owner 
of  the  vessel  absolutely  bound  by  the  fee 
fixed  by  the  person  employed.  If  it  is  un- 
reasonable, he  can  resist  it,  as  the  defend- 
ant did  in  this  case,  and  the  Jury  may 
rednce  the  amount  to  what  the  proof 
shows  to  be  reasonable,  as  was  done  in 
this  case. 

3.  It  will  be  observed  that  in  oar  discus- 
sion thus  far  we  have  omitted  the  third 
Item  of  the  charges,  to-wit,  2Jj  per  cent, 
commission  ou  disbursements.  Un  this 
subject  the  evidence  discloses  the  fact  that 
Strachan  &  Co.  were  discharged  on  the 
4th  of  October,  and  that  they  did  not 
make  any  disbursements  for  the  vessel, 
and  that  all  the  disbursements  were  made 
by  other  parties.  The  evidence  further 
discloses  that  in  the  conversation  between 
Strachan  and  the  captain  of  the  vessel, 
when  the  latter  asked  as  to  the  fees, 
Strachan  did  not  mention  this  item,  but 
only  called  attention  to  the  custody  com- 
mission and  the  attendance  fee.  There  is 
no  evidence  going  to  show  that  the  cap- 
tain's attention  was  called  to  this  item  of 
expense,  or  that  he  knew  that  the  custom 
In  Savannah  required  him  to  pay  it.  The 
court,  therefore,  we  think,  erred  In  charg- 
ing the  Jury  that  "If  they  should  find  that, 
at  the  time  of  making  the  contract  of 
agency  with  plaintiOs,  the  custojn  of  the 
port  of  Savannah  claimed  to  exist  was 
not  known  to  the  captain  of  the  vessel, 
and  that  after  that  time  he  was  notlfled 
of  it,  and  informed  of  it,  and  did  not  re- 
scind at  once,  but  allowed  and  ratified 
and  confirmed  the  contract,  then  the  Jury 
would  find  necessarily  that  he  knew  it; 
but  he  would  have  bad  the  right  then  to 
have  said :  '  I  do  not  confirm  the  contract 
except  provisionally.  I  will  ascertain 
whetherltwill  go.'  And,  under  the  circum- 
stances, he  would  have  had  the  right  to 
have  said:  'I  claim  I  know  nothing  of 
this.  I  will  have  to  consult  with  my  own- 
ers, and  we  will  let  It  stand  in  abeyance 
until  we  find  out;  and  then  we  will  let  it 
go  on.'  That  would  be  right,  and  that 
would  be  proper. "  This  charge,  under  the 
facts  of  this  case,  may  have  been  correct 
as  to  the  custody  commission  and  attend- 
ance fee,  for,  as  we  have  seen,  they  were 
mentioned  to  the  captain  of  the  vessel ;  bat 
It  could  not  be  correct  as  to  the  Item  nn- 
der  consideration,  for  the  evidence  shows 
that  the  captain  was  not 'informed  of  It, 
and  therefore  did  not  contract  with  refers 
ence  to  it.    If  the  law  Is,  as  seems  to  have 
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been  Intimated  by  the  con rtin  this  charge, 
that  it  was  necessary,  as  to  a  purely  local 
cnstom,  for  a  stranger  to  the  locality  to 
have  knowledge  of  It  before  he  would  be 
boand  thereby,  then  It  Is  quite  certain 
that  under  the  evidence  the  captain  had 
■no  such  knowledge.  We  are  Inclined  to 
think  that  tlie  trial  judge  took  the  correct 
view  of  the  law  on  this  subject.  Where  a 
custom  is  universal  or  general,  every  per- 
son who  makes  a  contract  is  presumed  to 
know  the  rustom,  and  it  enters  into  the 
contract  and  binds  him,  but  we  are  in- 
clined to  think  that  where  it  is  a  purely  lo- 
cal costom,  like  this,  a  persofi  who  resides 
tn  Europe,  and  who,  so  far  as  the  evidence 
discloses,  has  never  been  to  the  particular 
locality  before,  ie  not  boundi  unless  be  has 
knowledge  of  the  custom.  Carv.  Carr.  by 
Sea  p.  184;.  (iabay  v.  Lloyd,  3  Barn.  &  C. 
79S:  Hathesing  v.  Laing,  L.  R.  17  Eq.  92. 
See  1  Smith,  Lead  Cas.  pt.  2,  p.  i)62.  Amer- 
ican note  to  Wigglesworth  v.  Dalllson, 
and  cases  cited.  Moreover,  this  part  of 
the  custom  was  not  as  well  proven  as  was 
the  custom  in  regard  to  the  other  Items. 
None  of  the  witnesses  cite  any  instance 
where  comniiMnions  on  disbursements  were 
charged  and  allowed  to  one  who  did  not 
furnish  the  money.  It  is  true  that  most 
of  the  witnesses  give  it  as  their  opinion 
that  the  pei-son  in  charge  of  the  ship 
would  be  entitled  to  the  coninilsslon, 
whether  he  furnished  the  money  and  made 
the  disbursements  or  not;  but  custom  is 
not  a  question  of  opinion,  but  of  fact,  and 
cannot  be  proved  by  the  opinion  of  wit- 
nesses that  it  ought  to  be  so  and  so.  It 
must  be  proved  that  the  custom  exists, — 
that  it  is  a  fact.  The  court  and  Jury  can- 
not act  upon  the  opinion  of  the  witnesses. 
They  must  be  guided  by  that  which  has 
been  the  practice,  and.no  witness  testified 
to  any  instance  where  the  agent  had  re- 
ceived these  commissions  when  he  had  not 
furnished  the  money,  and  the  mone.v  was 
furnlKlied  by  the  owner.  Read  v.  Kann, 
10  Baro.  &  C.  Alia,  21  E.  C.  L.  189 ;  American 
notes  to  Wigglesworth  v.  Dalllsun,  1 
Smith,  Lead.  Cas.  pt.  2.  p.  062,  and  author- 
ities there  cited.  Besides,  we  think.  If  the 
custom  liad  been  proven.  It  would  not 
have  been  a  good  custom,  and  could  not 
have    been    enforce<l  by  law,  unless   the 

Elaintlff  went  further  and  proved  that  he 
ad  the  money  and  kept  it  for  that  par- 
ticular purpose,  or  had  made  arrange- 
ments to  procure  the  money  for  that  pur- 
pose, and  thereby  Incurred  expense.  It 
seems  to  us  it  woold"  be  absurd  to  hold 
that  a  person  is  entitled  to  2)^  percent, 
commission  on  disbursements  which  he 
never  made,  and  did  not  have  the  money 
to  make,  and  had  no  arrangements  to 
procure  the  money  to  make,  and  which 
disbursements  were  made  by  the  owner  of 
the  vessel,  or  some  one  else  for  him.  We 
think,  therefore,  that  the  court  erred  in 
giving  the  charge  above  set  forth,  as  to 
this  particular  Item,  and  that  the  jury 
found  contrary  t:*  law  and  the  evidence  in 
finding  a  verdict  for  this  commission  on 
money  which  the  plaintiffs  bad  not  dis- 
bursed, and  which  they  had  made  no  ar- 
rangements to  disburse. 

4.  The  court  did  not  err  In  overruling 
the  objections  to  the  admissibility  of  the 


letters  of  Horan  to  the  plaintiffs,  and  the 
surveys  made  In  pursuance  of  the  call  of 
the  British  vice^sonsul  at  Savannah,  upon 
the  grounds  taken  therein,  and  stated  In 
the  motion  for  a  new  trial,  to-wit,  that 
the  .testimony  was  irrelevant  because  the 
letters  were  written  and  the  surveys  made 
after  the  revocation  of  the  agency.  The 
surveys.  If  otherwise  unobjectionable,  (as 
to  which  we  express  no  opinion,)  were 
not  Inndmisslble  on  the  ground  taken  in 
the  objection.  The  court  having  erred  in 
its  charge  as  to  the  commission  on  dis- 
bursements, and  the  Jury  having  found 
$RS7.50n8  commission  on  disbursements  of 
f  27 ,500  at  2)j  per  cent.,  we  reverse  the  Judg- 
ment of  the  court  below  in  refusing  a  new 
trial  upon  this  ground,  but  if  the  defend- 
ants In  error  will,  within  30  days  after 
this  Judgment  is  made  the  judgment  of  the 
court  below,  writeoff  said  sum  of  $687.50, 
then  the  judgment  will  stand  affirmed. 


(88  Oa.  456) 

SfATOR,  Etc.,  or  Marietta  v.  Alexander. 
(Supreme  Covirt  of  Qeorgia.    Deo.  28,  1890.) 

INTOZIOATINO  LlQUORS — CRIHINU.   PROSEOtmOM— 

BuprioiBNOT  OF  ArnoAviT. 
An  affidavit  on  which  is  based  a  warrant 
for  the  violation  of  certain  whisky  sections  of  an 
ordinance,  which  quotes  the  sections,  but  fails 
to  state  in  what  manner  they  were  violated,  is  de- 
fective. 

Error  from  superior  court,  Cobb  county ; 
OoBRR,  Judge. 

J.  Z.  Foster  and  C.  D.  PbUlips,  for  plain- 
tiff in  error.  J.  E.  Mogely,  for  defendant 
In  error. 

Simmons,  J.  Alexander  was  tried  and 
convicted  before  the  mayor  and  council  of 
Marietta  for  violating  certain  special  whis- 
ky sections  of  the  city  ordinance.  The  atH- 
davit  on  which  the  warrant  was  issued 
fails  to  state  how  and  in  what  manner 
these  sections  were  violated,  but  simply 
quotes  the  sections  of  the  ordinance.  Alex- 
ander carried  the  case  by  certJumri  to  the 
superior  court,  where,  upon  a  hearing  by 
the  Judge  of  that  court,  the  certiorari  was 
sustained,  and  a  new  trial  ordered.  To 
this  ruling  of  the  trial  Judge  the  mayor 
and  council  excepted,  and  brought  the 
case  here  for  review.  When  the  case  was 
called  in  this  court,  counsel  for  the  defend- 
ant In  error  moved  to  dismiss  the  same, 
upon  the  ground  that,  the  case  being  a 
criminal  case,  the  mayor  and  council  had 
no  right,  under  the  law,  to  sue  out  a  writ 
of  error,  and  thereby  have  the  decision  of 
the  trial  judge  reviewed  in  this  coort.  If 
Alexander  had  been  acquitted, it  would  be 
clear  to  our  minds  that  the  mayor  and 
council  could  not  have  a  certiorari  or  a 
writ  of  error  to  review  the  trial ;  but  hav- 
ing been  convicted,  and  having  obtaineid 
a  new  trial  on  a  writ  of  certiorari,  it  pre- 
sents a  more  difficult  question.  No  au- 
thority was  cited  in  the  argument  by 
counsel  on  either  side  as  to  the  right  of  the 
mayor  and  council  to  sue  out  a  writ  of  er- 
ror reviewing  the  action  of  the  superior 
court  in  granting  a  new  trial  upon  cer- 
tiorari. In  our  investigation  of  the  subject 
we  tind  that  three  cases  of  the  kind  were 
brought  to  this  court  and  reviewed  here, 
to-wit:  Mayor,  etc.,  ▼.  Lumpkin,  6  Ga. 
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447;  Mayor,  etc.,  ▼.  Arnold,  80  Oa.  617; 
and  Mayor,  etc.,  y.  Charlton,  86  Ga.  460; 
but  it  appears  from  the  record  In  these 
caoes  that  nu  motion  to  dismiss  them  on 
this  ground  was  made,  and  the  court  did 
not  pass  upon  the  question  now  under 
conHlderatlon.  It  being  a  very  important 
question  to  the  incorporated  towns  and 
cities  of  this  state,  we  will  not  decide  it 
now,  inasmuch  as  we  have  loolied  into  the 
*  merits  of  the  case  and  find  that  the  judg- 
ment of  the  trial  Judge  was  correct  and 
should  beaffirmed.  SeeCranston  v.  Mayor, 
etc.,  61  Ga.  572;  Baylies,  New  Trlaht,  290. 
Judgment  affirmed. 


(86  Ga.  388) 

East  Tennessee,  V.  &  O.  Rt.  Co.  t.  Soi>- 

DBTH. 

{Sujjreme  Court  of  Oeorgia.    Dea  23,  1890.) 

Imjubus  to  Skbvants  —  Asschption  of  Risks— 
Obikctions  to  Jukisdictios. 

1.  That  the  company  furnished  its  employe 
with  a  lamp  which  became  eztinsuished  while 
the  latter  was  making  a  signal  with  It  In  the  usaal 
way,  raises  no  presumption  that  the  company 
was  n^ligent. 

2.  That  the  employe,  while  passing  In  tlie 
coarse  of  his  duty  over  a  car  loaded  with  ore, 
stepped  upon  a  piece  of  the  ore,  which  turned  un- 
der his  foot,  whereby  he  was  precipitated  from 
the  car  and  severely  injured,  is  evidence  of  in- 

}ury  by  accident  rather  than  by  any  fault  or  neg- 
igence  of  the  company.  That  the  car  was  loaded 
by  heaping  up  the  ore  at  each  end,  leaving  a  de- 
pression in  the  middle,  affords  no  suggestion  of 
unusual  or  improper  loading. 

8.  Where  the  alleged  injury  was  in  one  coun- 
ty, and  the  suit  was  brought  in  another,  and 
these  facts  appeared  on  the  face  of  the  declara- 
tion, appearance  and  pleading  to  the  merits, 
without  objecting  to  the  jurisdiction,  waived  the 
objection,  and  tbe  question  could  not  be  raised  at 
a  subsequent  term  by  withdrawing  the  plea  and 
moving  to  dismiss  the  action  for  want  of  jurisdic- 
tion. 
(SylUUym  by  the  Court.) 

Error  from  superior  court,  Gordon  coiin<. 
ty;  MiLNER,  J-]dge.  ' 

Bacon  &  Rutherford,  Maddox  &  Jjong- 
ley,  and  Dorsey  £  Uowell,  for  plaintiO  In 
error.  J.  C.  Fain  and  O.  N.  Sturr,  for  de- 
fendant in  error. 

fii.ECKi.BT,  C.  J.  1.  Not  even  tbe  faint- 
est tinge  of  a  presumption  was  raised 
against  the  company  in  respect  to  tbe 
lamp.  On  that  subject  tbe  plaintiff  testi- 
ffed  as  follows:  "After  setting  switch,  I 
signaled  the  engine  ahead.  This  is  done 
by  raising  lamp  up  and  down.  This  I  did 
in  the  usual  way.  In  malting  Rignal  my 
lamp  went  out.  Defendant  fumislied  me 
with  this  lamp.  It  was  in  the  caboose 
when  1  went  to  work."  The  only  act  of 
the  company  proved  by  this  testimony  is 
tbe  furnishing  of  tbe  lamp.  Who  filled  it 
with  illnminating  material,  trimmed  it, 
aad  lighted  it,  does  not  appear.  Nor 
doen  It  appear  what  caused  it  to  become 
extinguished  in  the  act  done  by  the  plain- 
tiff himself  of  moving  it  up  and  down  in 
mailing  the  signal  in  the  usual  way. 
There  is  no  suggestion  that  the  lamp  was 
of  poor  quality,  or  that  there  was  any  de- 
fect in  its  construction,  or  any  failure  to 
supply  proper  materials  with  which  to 
keep  it  lighted.  As  the  plaintiH  was 
charged  with  the  custody  and  use  of  tbe 


lamp,  it  was  certainly  bis  duty  to  keep  It 
in  a  condition  for  safe  use,  in  so  far  as  the 
quality  of  tbe  lamp  and  the  materials  sup- 
plied would  enable  hjm  to  do  so.  Wheth- 
er be  performed  this  duty  or  not,  his  testi- 
mony gives  no  hint.  He  was  no  less  un- 
hurt after  the  lamp  went  out  that  be  was 
before,  so  that  the  going  out  of  the  lamp 
did  not  cause  the  physical  injury  tor 
which  his  action  Is  brought.  Even  if  It 
had  done  so,  it  would  not  have  raised  any 

E resumption  against  tbe  company,  unless 
ehad  proved  himself  free  from  fault  in 
all  tbe  dealings  with  the  lamp  which 
devolved  on  bim.  Railroad,  etc.,  Ck>.  ▼. 
Kenney,  58  Ga.  486. 

2.  The  plaintiff  evidently  regarded  the 
lamp  as  in  a  fit  condition  to  be  religlited, 
for  to  relight  it  at  the  engine  was  bis  pur- 
pose when  he  climbed  upon  the  train  and 
commenced  going  forward  over  the  tops 
of  the  cars  to  reach  the  engine.  Why  the 
more  simple  and  ready  resource  of  strik- 
ing a  match  was  not  available,  does  not 
appear,  except  Inferentially.  Ue  says 
nothing  about  having  no  matches,  but 
this  was  probably  the  case,  Inasmuch  as 
he  started  to  the  engine  to  obtain  the 
means  of  relighting.  In  pasHing  over  the 
cars  in  the  dark,  he  sustained  the  injury, 
and  the  next  question  is  whether  the  evi- 
dence establishes  any  negligence  of  tbe 
company  In  loading  the  car  from  which 
be  fell.  On  that  subject  he  testified  as  fol- 
lows: "The  car  next  to  the  box-car  was 
loaded  with  iron  ore,  and  there  were  three 
or  four  flat-cars  ahead  loaded  with  lum- 
ber. The  car  loaded  with  Iron  ore  was 
what  Is  called  a  'dinkey.'  It  is  a  short 
car,  with  one  set  of  trucks  to  each  end; 
that  is  to  say,  tour  wheels.  It  is  a  regular 
ore-car.  The  ore  was  plied  up  at  tbe  ends 
of  the  car  because  of  there  being  only  one 
set  of  trucks,  and  it  was  not  full  in  the 
middle.  I  had  never  seen  the  car  or  no- 
ticed it  On  the  train.  The  train  was  made 
up  in  Rome  by  the  yard-men.  I  got  down 
from  the  box-car  I  was  on,  after  setting 
up  one  brake;  passed  to  the  north  end  of 
the  car  loaded  with  tbe  ore;  put  my  left 
foot  down ;  and  was  in  the  act  of  step- 
ping across  to  the  other  car  when  the 
Fiece  of  oi-e  under  my  left  foot  turned,  and 
fell  off  the  car,  and  I  fell  between  the 
cars,  and  my  leg  was  cut  off."  Another 
witness.  Introduced  by  plaintiff,  testified 
as  follows:  "This  car  was  u  regular  ore- 
car.  It  Is  short.  1  bave  seen  lots  of 
them.  They.are  usually  loaded  by  piling' 
np  the  ore  on  them.  Being  short,  you 
have  to  do  this  in  order  to  get  a  load  on 
them."  It  seems  to  us  that  there  is  no 
suggestion  In  this  testimony  that  the  car 
wAs  loaded  in  an  unusual  or  improper 
manner.  Granting  that  the  plaintiff  was 
free  from  fault  in  all  he  did,  his  own  testi- 
mony and  that  of  bis  witness  screen  the 
company  by  pointing  out  mere  accident, 
rather  than  the  fault  of  any  one.  as  tbe 
cause  of  the  injury.  While  the  general 
rule  is  that  the  company  must  explain 
where  the  fact  of  injury  is  proved  and  the 
plaintlB  shows  himself  free  from  fault,  yet 
where  he  is  the  only  employe  who  directly 
participates  iu  the  act  resulting  In  the  in- 
jury, and  where  the  evidence  which  goes 
to  make  out  his  case  points  distinctly  to 
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accident,  rather  than  to  any  negllgpnce 
whatever  on  the  part  of  the  company  or 
its  employes,  It  would  seem  nnreasonable 
to  apply  the  general  rule.  Why  should 
the  company  be  required  to  prove  ttsell 
tree  from  fault,  when  the  evidence  lor 
the  plaintiO  falls  even  to  soKgest  any 
faalt  whatever  against  It?  The  car  was 
an  ordinary  ore-car,  loaded  by  heaping  up 
the  ore  at  the  ends.  It  was  usual  to  heap 
upthe  ore  in  suchcars.  And  theplalntiS's 
evidence  soggests  a  reason  why  the  heap- 
ing should  be  done  at  theends,  namely,  be- 
cause the  cars  have  a  style  of  trucks 
which  would  render  the  ends  capable  of 
supporting  a  heavier  weight  than  the 
middle.  Although  this  particular  car  was 
taken  on  at  Rome  in  the  ulght,  and  the 
plaintiff  bad  not  seen  it  before  he  under- 
took to  pass  over  it,  yet  he  does  not  pro- 
fess to  have  been  unacquainted  with  that 
kind  of  cars  or  with  the  usual  manner  of 
loading  them  with  ore,  nor  does  he  or  his 
witness  state  that  this  car  was  loaded  in 
an  unusual  way.  On  the  contrary,  the 
fair  Inference  from  their  testimony  as 
above  recited  is  that  the  loading  was 
such  as  was  usual  and  as  the  plaintiff 
might  have  had  reason  to  expect.  HIsfall 
was  caused  by  the  turning  of  one  piece  of 
the  ore  under  his  foot.  Prima  facie,  such 
an  occurrence  is  a  mere  accident.  It  was 
B6  accident  that  he  stepped  on  that  par- 
ticular piece  of  ore,  and  an  accident  that 
it  turned  under  his  foot.  Such  casualties, 
it  seems  to  us,  appertain  to  the  rlHk  of  the' 
service  In  which  the  plaintiff  was  engag^ed. 
Lee  V.  Railroad  Co.,  ante,  307,  (this  term.) 
3.  Had  the  defendant's  mution  made  at 
the  third  term,  to  withdraw  the  plea 
wlilch  It  had  filed  at  the  first  term  to  the 
merits,  been  granted,  the  defendant  would 
have  been  in  no  condition  to  move  to  dis- 
miss the  case  tor  want  of  Jurisdiction. 
Pleading  to  the  merits  without  pleading 
to  the  jurisdiction,  and  without  excepting 
thereto,  admits  the  jurisdiction  of  the 
court.  Code.  §  8461.  The  declaration 
showed  on  its  face  that  the  injury  com- 
plained of  was  done  In  Floyd  county.  The 
defendant  was  obliged  to  take  notice  of 
that  allegation  before  pleading  to  the 
merits,  and  consequently  the  suggestion 
that  the  plea  was  filed  inadvertently  is 
without  efficacy.  Parties  must  be  held  to 
full  diligence  in  taking  notice  of  facts 
which  appear  on  the  face  of  the  pleadings. 
For  error  in  refusing  a  new  trial  upon  the 
merits  of  the  case,  the  judgment  is  re- 
versed. 


(86  Ga.  439) 

McObroor  v.  Bensinger  Self-Addino 
Register  Co. 

(,auprane  Court  of  Qeorgia.    Deo.  23,  1890.) 

CONTBAOT  or  SaLB — SUBSEQUENT    MoDIFIOATIOMS. 

Where  a  written  contract  for  tbe  sale  of  a 
cdiattel  stipulates  that  tbe  purchaser  is  to  pay  $26 
before  delivery,  and  to  give  his  notes  for  tne  bal- 
ance, but  afterwards  the  purchaser  declines  to 
receive  the  article  except  upon  10  days'  trial, 
with  the  rigbt  to  return  it  if  unsatisfactory,  and 
the  seller  agrees  to  this,  the  purchaser's  rights 
aito  fixed  by  the  modified,  not  tlie  original,  con- 
tract. 

Error  from  city  court,  Clarke  county; 
Cobb,  Judge. 


Lnmpktn  &  Burnett,  for  plaintiff  in  er- 
ror.   T.  S.  MeJI,  for  defendant  in  error. 

Simmons,  J.  The  Bensinger  Self-Adding 
Regrister.  Company  made  a  contract  with 
McGregor  on  July  19, 1889,  whereby  Mc- 
Gregor contracted  for  and  ordered  of 
plaintiff  a  wood-case  cash  register,  with 
automatic  adding  attachment,  for  which 
he  agreed  to  pay  $25  cash,  and  fl5  a 
month  for  eight  months  following  the 
date  of  the  contract.  It  was  agreed  that 
the  title  to  the  property  should  remain  in 
plaintiff  until  the  notes  were  paid,  and 
the  purchaser  should  not  be  entitled  to 
the  possession  of  the  machine  until  the  $25 
should  be  paid  and  the  eight  notes  signed 
and  delivered.  There  were  other  stipula- 
tions in  the  contract  which  it  is  unneces- 
sary to  mention  here.  The  machine  was 
sent  to  McGregor,  but  he  was  required  to 
make  a  cash  payment,  and  sign  the  notes 
for  the  deferred  payment,  before  the  rail- 
road company  would  deliver  it,  or  before 
the  bank  would  deliver  the  bill  of  lading. 
He  declined  to  comply  with  these  terms, 
and  on  August  10.  I8S9,  wrote  the  plaintiff 
"that  he  would  not  receive  tt  unless  the 
plaintiff  would  guaranty  that  the  ma- 
chine was  a  correct  self-adder,  and  perfect 
in  all  its  workings,  as  represented.  If 
the  plaintiff  would  do  that,  be  was  ready 
to  receive  the  mechlpe  and  do  his  part, 
and  that  he  would  want  a  two-weeks 
trial  before  accepting  it."  On  August 
13th  the  plaintiff  replied:  "  We  will  guar- 
anty that  our  register  is  perfectly  reliable, 
and  a  correct  odder.  We  will  have  no  ob- 
jection to  letting  you  ha  ve  the  register  up- 
on ten  days' trial. "  On  August  19th  the 
plaintiff  wrote  the  defendant:  **As  per 
your  request,  we  notified  the  railroad 
company  to  deliver  the  register  to  yon, 
and  trust  this  will  meet  with  your  ap- 
proval." It  appears  that.  In  accordance 
with  this  letter,  the  railroad  company  de- 
livered the  machine  to  McGregor;  and 
that  when  he  tried  it,  not  being  satis- 
fled  with  It,  he  refused  to  accept  it,  and 
returned  It  to  the  railroad  for  the  plain- 
tiff: and  he  likewise  refused  to  pay  tbe 
cash  in  settlement,  or  to  sign  the  eight 
notes;  whereupon  the  plaintiff  brought 
its  suit  against  the  defendant  on  an  ac- 
count and  on  thecontract.  The  defendaat 
filed  the  general  issue,  and  also  a  special 
plea  as  follows:  "The  consideration  of 
plaintiff's  alleged  claim  was  a  certain 
wood-case  cash  register,  with  automatic 
adding  attachment.  [Plaintiff  repn>s<>ut- 
ed  to  defendant  that  said  cawh  register 
would  register  an  accurate  and  correct  ac- 
count of  each  and  every  cash  sale  made 
and  deposited  in  said  rt'glster  by  defend- 
ant or  his  salesmen  during  each  day's 
business,  and  would  also  keep  an  accurate 
account  of  the  aggregate  amount  of  said 
sales  so  made  and  deposited  each  day.; 
and  desiring  to  purchase  a  register  of 
this  kind,  and  for  this  work,  and  relying 
upon  the  plaintiff's  said  representation,] 
this  defendant  placed  his  order  for  one  of 
said  machines.  Plaintiff  airreed  that  de- 
fendant should  take  said  machine  on  ten 
days'  trial.  It  the  practical  operations 
proved  satisfactory  to  defendant,  he  was 
to  make  the  purchase;  If  not,  the  machine 
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vraa>  to  remain  the  property  of  plalntift. 
In  accordance  with  this  arranj^ement,  the 
jleteudant  did  thoroughly  and  fairi>  try 
said  machine,  and  toand,  after  a  perfectly 
(air  teat,  that  it  was  ntterly  unsnited  to 
the  nae  intended,  in  this:  that  it  did  not, 
and  could  not.  register  and  keep  an  accu- 
rate and  correct  account  of  said  sales,  as 
represented.  Defendant  further  shows 
that  as  soon  as  he  ascertained  these  facts, 
and  before  the  said  ten  days  had  expired, 
be  carefully  repacked  said  machine,  and 
delivered  the  same,  properly  marked  and 
directed,  to  the  agent  of  the  Georgia  Rail- 
road, to  be  forwarded  to  the  '  plaintiff, 
and  immediately  notified  plaintiff  of  his 
said  action  in  the  premises."  The  plain- 
tiff demurred  to  this  plea,  and  the  court 
sustained  the  demurrer  In  part,  and  struck 
out  of  said  plea  that  part  which  is  above 
inclosed  in  brackets,  holding  and  ruling 
that  no  representations  made  prior  to  or 
after  the  signing  of  the  contract  could  be 
received  in  evidence,  nor  could  the  defend- 
ant prove  any  modification  thereof,  be- 
cause there  was  no  consideration  passing 
from  the  defendant  to  the  plaintiff  for 
such  modification.  He  also  charged  this, 
in  substance,  to  the  Jury;  and  under  bis 
charge  the  Jury  found  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  plain- 
tiff's claim.  The  defendant  moved  for  a 
new  trial  on  several  grounds  therein  stat- 
ed, among  which  was  the  striking  of  the 
above  portion  of  this  plea,  and  the  charge 
of  the  court  tbere<m.  The  motion  was 
overruled,  and  be  excepted. 

It  will  be  seen  from  the  above  statement 
of  the  facts  that,  after  the  written  con- 
tract "was  signed  by  McGregor,  he  refused 
to  pay  the  money  and  sign  the  notes  until 
be  had  a  trial  of  the  machine;  the  con- 
tract being  that  he  was  to  pay  the  money 
and  sign  the  notes  before  he  got  posses- 
sion of  the  machine.  Upon  his  writing  to 
the  plaintiff  to  this  effect,  the  plaintiff 
agreed  that  he  might  have  a  10-days  trial 
of  the  machine,  and  ordered  the  railroad 
company  to  deliver  the  machine  to  him 
for  trial.  The  defendant  accepted  this, 
and  took  the  machine  on  trial,  and,  be- 
fore the  10  days  had  expired,  delivered  it 
to  the  agent  of  the  railroad  company  for 
the  plaintiff,  and  refused  to  pay  the  mon- 
ey or  sign  the  notes.  We  think  that, 
when  the  plaintiff  agreed  that  the  defend- 
ant might  have  the  machine  on  10  days' 
trial  without  paying  the  money  or  sign- 
ing the  notes,  this  was  a  change  or  modi- 
fication of  the  original  contract;  and 
when  the  defendant  received  the  machine, 
and  did  try  it,  the  new  or  changed  con- 
tract then  became  an  executed  contract 
as  to  both  ol  them ;  and  this  was  the  con- 
sideration for  the  new  contract, —  that  it 
waa  executed.  We  think,  therefore,  that 
the  defendant  had  a  right  to  plead  the 
representations  that  were  made  to  him  by 
the  plaintiff,  which  were  stricken  by  the 
court.  It  will  be  seen,  by  reading  the  plea, 
that,  immediately  after  these  representa- 
tions were  pleaded,  the  defendant  went 
on  in  his  plea  to  allege  this  agreement  of 
the  plaintiff  to  allow  him  10  days'  trial, 
and  that  he  did  try  it,  and  was  not  satis- 
fied with  It.  The  representations  were 
not  set  up  as  a  distinct  defense  to  the  orig- 


inal contract,  but  as  a  part  of  that  found- 
ed on  a  change  of  the  contract,  and  cus 
tending  to  show  the  reason  why  thechant^ 
WHS  made.  The  original  contract  as  to 
oae  element  had  been  abandoned  by  his 
agreeing  to  deliver  the  machine  to  the  de- 
fendant tor  a  lO-days  trial.  The  plaintiff 
had  the  right,  with  the  consent  of  the  de- 
fendant, to  alter,  change,  or  modify  the 
original  contract;  and  when  the  defend- 
ant accepted  the  alteration,  and  executed 
It,  that  was  a  sutflclent  consideration  for 
the  new  contract,  and  that  part  ot  the  old 
contract  which  was  superseded  by  the 
now  was  abrogated.  On  the  right  to  modi- 
fy or  change  a  written  contract,  or  the  effect 
thereof,  see  Smith  v.  Lllley,  (R.  I.)  20  Atl. 
Rep.  227.  For  the  reasons  stated,  we  think 
the  court  erred  in  striking  part  of  the 
above  plea,  as  Indicated,  and  ruling  out 
the  evidence  thereunder.  Judgment  ra- 
versed. 

(MO*.  MS) 
LiARKT  T.  BAKKB. 

{Supreme  Covin  of  OeorgUi.    Dea  28,  1890.) 
Attornbt  ahd  CuaiiT— Puroeasb  or  CLAnts 

AGAINST  CUBNT— TbDST. 

1.  Where  a  debtor,  wlahiojr  to  compromise 
her  liabilities,  has  her  husband,  as  her  at^ent, 
oonsalt  an  attorney  with  reference  toeetting  con- 
trol of  the  executions  against  her,  and  he  unfolds 
to  the  attorney  the  entire  scheme  of  compromise, 
the  attorney  cannot  purchase  the  exeoations  at  a 
discount  for  his  own  l)eneflt,  but  will  be  held  a 
trustee  of  them  for  the  debtor. 

2.  Where  the  attorney  purchases  aooh  exeoa- 
tions at  a  disoount  for  his  own  benefit,  and  seeks 
to  enforce  them,  he  is  only  entitled  to  the  amount 
paid  for  them^  and  to  no  compensation  for  his 
services. 

Error  from  superior  court,  Bartow 
county;  R.  J.McCamt,  Judge  pro  bac  rice. 

Akia  A  Harris  and  J.  U.  Neel,  for  plain- 
tiff In  error.  J.  A.  Baker  and  C.  D.  Mo- 
Cutchen.  tor  defendant  in  error. 

Simmons,  J.  Mrs.  Larey,  formerly  Mrs. 
Deweese,  filed  her  petition  against  Baker, 
making, in  brief,  the  following  allegations: 
On  January  26,  1875,  Waitzfeldcr  &  Co. 
obtained  a  Judgment  against  her.  On 
January  12.1876,  Meador  Bros,  obtained  a 
judgment  against  her.  Afterwards  she 
married  Larey,  and  they  determined  to 
attempt  to  compromise  all  debts  out- 
standing against  her,  and  he  opened  n^^ 
tiations  with  some  of  her  creditors  or 
their  attorneys.  The  Judgment  of  Walts- 
felder  &  Co.  was  controlled  by  Murphey, 
as  their  attorney,  and  he  claimed  to  have 
authority  to  compromise.  Previous  to 
November  1, 1887,  the  petitioner,  through 
her  husband,  made  an  agreement  with 
Murphey  to  compromise  the  Waitsfelder 
debt  for  $160.  The  d.  fa,,  of  Meador  Bros, 
had  been  transferred  to  Silva  and  Pea- 
cock tor  considerably  less  than  Its  face 
value,  and  the  petitioner  bad  an  under- 
standing, through  her  husband,  with  Pet^ 
cock  to  compromise  bis  interest  in  the  fl. 
fa.  at  between  $80  and  $90.  Silva  was  a 
stranger  to  Larey,  and  he  did  not  know 
ho w  to  approach  SQva  tor  a  compromise, 
but  intended  to  open  negotiations  with 
him  through  some  attorney  or  friend. 
Pending  this  state  ot  negotiations,  Larey 
was  advised  by  W.  C.  Baker  to  call  on  hla 
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brother  J.  A.  Baker,  the  defendant,  for  le- 
gal  adytce  concerning  the  claimd.  the  lat- 
ter being  a  lawyer.  Acting  on  this  rec'om- 
mendatiun  Larey  did  call  upon  the  defend- 
ant for  advice,  and  the  defendant  elicited 
from  him  all  the  facts,  and  what  he  had 
been  trying  to  do,  and  the  arrangements 
be  bad  made  with  Mnrphey  and  Peacock. 
In  the  course  of  the  confidential  communi- 
cation Larey  had  with  the  defendant,  be 
told  the  defendant  of  the  difficulty  be  was 
under  In  approaching  Silva  for  a  compro- 
mise; and  the  ddendant  said  he  knew 
Silva  well,  and  coold  easily  manage  that 
fur  the  petitioner,  and  Larey  engaged  his 
services  to  assist  her  In  getting  control  of 
Silva's  interest  In  the  /I  At.  at  a  discount, 
for  her  benefit,  and  in  fartherance  of  her 
general  purpose  of  compromising  all  of 
her  outstanding  debts,  tihe  expected  to 
pay  him  a  reasonable  fee  for  his  services, 
and  relied  upon  him  as  her  friend  and  at- 
torney to  assist  her  in  the  matter.  Baker 
asked  Larey  to  call  again  in  a  few  days, 
by  which  time  he  would  accomplish  what 
he  had  engaged  to  do.  Larey  did  call  In  a 
few  days,  and  to  his  astonishment  learned 
that.  Instead  of  doing  what  he  had  agreed 
to  do.  Baker  had  bought  both  of  the  a  taa. 
for  hIsowD  benefit,— thatis.he  bad  bought 
Silva's  interest  in  the  Mead  or  &  Bros.  d. 
iSt.,  and  had  bought  the  Waitzfelder  &  Ck>. 
d.  fa.;  against  which  purchases  Larey  then 
and  there  protested.  He  bought  from 
Murpbey  the  £.  fa.  of  Waitzfelder  &  Co.  for 
$150,  and  had  it  nominally  transferred  to 
Baker  &  Hall,  and  shortly  afterwards 
took  the  transfer  of  the  d.  Au.  from  Baker 
&  Hall  to  himself.  The  petitioner  offered 
to  pay  Baker  what  he  had  paid  for  the 
two  O.  fan.,  with  8  per  cent.  Interest,  and 
a  reasonable  sum  as  compensation  for  his 
services  In  securing  the  S.  fas.,  though  she 
believeshe  is  entitled  to  no  compensation; 
but  Baker  refused  to  accept  the  offer,  and 
stated  that  he  would  accept  nothing  less 
than  f450.  She  tenders  him  principal  and 
interest  of  what  he  claims  lie  paid,  and 
910  for  his  services.  The  petition  then 
charges  various  attempts  made  by  Baker 
to  subject  different  portions  of  the  peti- 
tioner's property,  etc.  It  prays  that  the' 
defendant  be  decreed  to  be  the  holder  of 
the  tl.  fu.  in  trust  for  her ;  that  be  be  com- 
pelled to  accept  the  sum  offered  by  her  in 
satisfaction  ot  the  money  expended  by 
him  for  the  S.  fas.,  with  interest:  and 
that  he  be  restrained  from  pressing  the  S. 
fai>.,  and  that  they  may  be  decreed  can- 
cele<l.  Baker  answered.  In  substance, 
that  he  knew  nothing  of  any  negotiations 
or  understanding  between  the  petitioner 
and  Mnrphey,  or  between  the  petitioner 
and  Peacock  or  Silva.  Be  denied  that 
Larey  ever  called  on  him  for  any  advice 
or  counsel  In  relation  to  the  Judgments  in 
question,  or  the  compromise,  or  that  he 
elicited  from  Larey  any  facts  about  the 
petitioner's  case,  or  what  Larey  bad  been 
toeing  to  do,  or  the  arrangements  be  had 
made  with  Murphey  or  Peacock;  or  that 
Larey  had  employed  him,  or  proposed  to 
employ  him,  or  asked  of  him  any  advice 
or  opinion,  either  as  a  lawyer  or  other- 
wise, in  relation  to  the  S.  flaa.,  or  the  com- 
promise of  them,  in  any  way ;  or  that  he 
gave  T^arey  any  opinion  as  counsel,  for  he 


(defendant)  was  at  that  time  the  attorney 
of  Silica.  Nor  did  he  undertake  in  any 
character  to  compromise  for  the  plaintiff, 
or  assist  in  any  way  to  compromise  the 
0.  fas.,  or  any  of  them,  or  betray  any  con- 
fidence reposed  In  him  by  the'  plaintiff  or 
her  husband,  or  take  advantage  of  any 
confidential  communications.  He  bought 
Silva's  interest,  but  In  so  doing  be  was 
not  guilty  of  any  breach  of  duty  or  good 
faith.  Waitzfelder  &  Co.'s  a.  fa.  was 
really  bought  for  Baker  &  Hall,  and  the 
defendant  had  no  interest  in  the  /f. At., nor 
any  contractor  understanding  with  Baker 
&  Hall  for  any  interest  in  it;  but  about  a 
month  after  he  sold  Baker  &  Hall  some 
property,  and  agreed  to  and  did  take 
from  them  an  assignment  of  this  0.  ta.  as 
a  part  of  the  purchase  price.  The  case 
went  to  the  Jury  upon  the  petition  and 
answer,  and  the  evidence  of  both  parties, 
which  it  is  unnecessary  to  set  out  any  fur- 
ther than  to  say  that  it  was  conflicting 
as  to  the  Issues  made  by  the  petition  and 
answer.  'The  jury  found  for  the  complain- 
ant as  to  the  Meador  Bros.  fl.  lb.,  and  for 
the  defendant  as  tothe  Waitzfelder  A  Co.  d. 
fa.,  and  the  plaintiff  moved  for  a  new  trial 
upon  the  several  grounds  therein  set  out, 
which  was  overruled,  and  she  excepted. 
The  main  contention  between  counsel  In 
their  argument  here  was  as  to  whether 
thecourt  erred  in  refusing  toglve  inchai'ge 
to  the  jury  the  written  request  of  the 
plaintiff  as  set  out  in  the  third  ground  of 
the  motion  for  a  new  trial,  which  is  as  fol- 
lows :  "  If  you  find  from  the  evidence  that 
plaintiff,  through  her  husband  acting  as 
her  agent,  and  by  her  authority, employed 
the  defendant,  Baker,  as  her  attorney  to 
represent  her  in  negotiating  with  A.  P. 
Silva  for  the  purchase  by  her  of  said  Sll- 
va'slnterest  IntheMeador  Brothers  if.  fa.; 
and  that  Baker  undertook  and  agreed  to 
represent  her;  and  that  neither  plaintiff 
nor  her  said  liusband  had  any  notice  of 
said  Baker's  employment  by  said  Silva  to 
collect  said  t.  fa.,  (If  you  find  that  he  was 
so  employed  by  SUva;)  and  that  plaintiff, 
in  s'eeking  to  purchase  said  Silva's  interest 
in  said  /f.  Ai.,  was  doing  so  in  order  to 
Carry  out  a  general  "cheme  or  plan  to  buy 
up  or  compromise  all  outstanding  0.  fas. 
against  her;  and  that  she  had,  at  the 
lime  of  her  employment  of  defendant. 
Baker,  through  her  husband,  already  ar- 
ranged with  her  other  judgment  creditors, 
incliuling  R.  W.  Murphey,  the  attorney  of 
Waitzfelder  8c  Co., for  the  purchase  of  such 
other  S.  tas.,  including  said  Waitzfelder  & 
Co.J}./it.,atless  than  their  face  value;  and 
that  plaintiff's  husband,  at  the  time  he  so 
employed  said  Baker,  unfolded  to  him 
plaintiff's  entire  scheme  aforesaid,  and  In- 
formed him  of  the  arrangement  already 
made  with  other  creditors  or  their  attor- 
neys for  purchasing  their  fl.  fas.,  including 
said  Waitzfelder  &  Co.  fl.  fa.;  and  that 
plaintiff,  by  her  said  husband,  so  employed 
defendant  to  assist  her  in  negotiat&g  the 
purchase  from  said  Silva  of  his  interest  in 
the  Meador  Brothers  fl.  At.,  in  order  to 
further  and  carry  out  her  general  scheme 
of  settling  or  com  prom  Islng  a  11  outstanding 
fl.  fas.  against  her,  and  that  defendant, 
Baker,  knew  of  this  purpose,  and  under- 
took to  represent  plaintiff,  to .  buy  from 
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Bald  Silva  his  Interest  in  the  MeadorBros. 
a,  ta..  in  aid  and  lurtherance  of  plain  tiB's 
general  BcbemeaforeHaid, — it  you  find  from 
the  evidence  that  these  are  facts,  then  I 
charge  yonthat  defendant.  Baker,  by  such 
employment,  came  into  sach  fiduciary  re- 
lation to  plaintiff  as  her  attorney  that  he 
could  not.  withunt  plaintiB's  knowledge 
or  consent,  become  the  purchaser,  for  him- 
self or  others,  (than  plaintiff,)  of  either 
said  Silva's  interest  in  said  Mendor  Broth- 
ers a.  ta.,  or  of  the  Waitifelrter  &  Co. 
e.  ft.;  and  it  yon  find  from  the  evidence 
that  defendant.  Baker,  while  sustaining 
the  relation  aforesaid  to  plahitiff,  pur- 
chased for  himself  from  Silva  thelatter's 
Interest  in  the  Meador  Brothers  fl.  fa.  at 
less  than  its  face  value,  and  from  Murphey, 
for  Baker  &  Hall,  the  Waltzfelder  &  Co. 
S.  fa.  at  less  than  its  fdce  value,  and  that 
he  then,  for  himself,  bought  from  Baker  & 
Hall  said  last-named  S.  fa.  at  less  than  its 
face  value,  plaintiR, on  payment  to  defend- 
ant, Baker,  of  the  amount  paid  out  by 
him  for  the  purchase  of  said  tl.  fas.,  with 
interest  on  such  amounts  from  the  time 
he  so  expended  thesame.  would  be  entitled 
to  have  said  tt.  faa.  transferred  and  deliv- 
ered  to  her. " 

Under  the  pleadings  and  the  facts  of  this 
case,  we  think  thecourt  should  have  given 
this  request  in  charge  to  the  jury.  If 
Larey,  as  agent  for  bis  wife,  consulted 
Baker  as  an  attorney,  and  employed  him 
to  purchase  Silva's  interest  in  the  Meador 
Bros.  S.  fa.,  and  in  this  employment 
disclosed  his  whole  scheme  of  compromise 
to  Baker,  Informing  him  of  his  purpose  to 
purchase  the  Waltzfelder  &  Co.  S.  fa.,  and 
the  price  which  Murphey,  the  attorney, 
had  agreed  to  take  therefor,  and  of  bis 
general  purpose  to  compromise  all  of  his 
wife's  debts,  then,  in  our  opinion.  Baker, 
as  his  agent  or  attorney,  could  not  take 
advantage  of  the  information  which  he 
had  derived  from  Larey,  and  purchase  the 
Sllva  interest  In  the  Meador  Bros.  fl. 
fa.,  for  himself,  and  could  not  rightfully 
purchase  the  Waltzfelder  fl.  /Si.  for  Baker 
AHall,  although  Larey  had  not  employed 
him  to  purchase  the  Waltzfelder  &  Co.  fl. 
fa.  If  he  subsequently  purchased  it  from 
Baker  &  Hall,  the  trust  would  attach  to 
it  in  bis  hanrlH.even  if  Baker  &  Hall  would 
have  been  protected,  had  they  not  as- 
signed to  him.  It  was  ruled  by  the  house 
3f  lords  in  Carter  v.  Palmer,  8  Clark  &  F. 
657,  that  "the  employment  of  counsel  as 
ioufldential  adviserdlsables  him  from  pur- 
chasing for  bis  own  benefit  charges  on  his 
cllei:t's  estates,  without  his  permission; 
and,  although  the  confidential  employ- 
ment ceatses,  the  disability  continues  as 
long  as  the  reasons  on  which  it  is  founded 
continue  to  operate.  C,  a  barrlHter,  who 
had  beep  for  several  years  confidential 
and  advising  counsel  to  P.,  and  had.  by 
reason  of  that  relation,  acquired  an  inti- 
mate knowledge  of  his  property  and  lia- 
bilities, and  was  particularly  consulted  as 
to  a  compromise  of  securities  given  by' P. 
for  a  debt  which  C.  considered  not  to  be 
recoverable  to  the  full  amount,  purchased 
these  securities  forlcss  than  their  nominal 
amount,  without  notice  to  P.,  after  ceas- 
ing to  be  his  counsel.  Held,  that  C.'s  pur- 
chase, while  the  compromise'proposed  by 


P.  was  feasible,  was  in  trust  for  P. ;  and 
that  C.  was  entitled  only  to  the  sum  he 
had  paid,  with  intereat  according  to  the 
course  of  the  court. "  In  the  caao  of  Hob- 
day V.  Peters,  28  Besv.  849,  it  was  bdd 
"that  where  a  mortgagee  consulted  a  so- 
licitor who  tnmed  her  over  to  bis  clerk  to 
assist  her  gratuitously,  and  the  clerk,  by 
reason  of  information  derived  during  such 
employment,  bought  the  mortgage  for  less 
than  half  the  amount  thereof,  he  was  a 
trustee  for  the  benefit  of  the  mortgagor. 
In  Amer.  &  Eng.  Enc.  Law  this  rule  is  laid 
down:  "Whenever  one  person  is  placed 
In  such  relation  to  another  by  the  act  or 
consent  of  that  other,  or  the  act  of  a  third 
person,  or  of  the  law,  that  be  become^  in- 
terested for  him,  or  interested  with  him, In 
any  subject  of  property  or  buslnem,  he  la 
prohibited  from  acquiring  rights  In  that 
subject  antagonistic  to  the  person  with 
whoseinterestshehas  becomeassociated." 
1  Amer.  &  Eng.  Enc.  Law,  876.  See,  also, 
Holman  t.  Loynea,  63  Eng.  Ch.  270;  1 
Story,  Eq.  Jur.  (18tb  Ed.)  §§  310,  311,  and 
notes;  notesto  Fox  v.  Mark  reth.l  White  & 
T.  Lead.  Cas.  Eq.  228;  Perry,  Trusts,  §  203 
et  seq. 

When  we  first  read  the  above  request, 
we  thought  the  court  did  right  in  not 
giving  it  In  charge  to  the  jury,  because 
it  omitted  to  charge  that  Baker  would 
have  been  entitled  to  reasonable  compen- 
sation for  purchasing  the  fl.  fita.;  bat, 
upon  further  consideration  of  the  law  and 
the  facts  of  the  case,  we  reached  the  con- 
clusion thatthe  omission  was  proper.  We 
think  the  law  is  that,  whera  an  agent  or 
attorney  is  unfaithful  to  his  trusts,  or  vio- 
lates his  instructions,  be  Is  not  entitled  to 
any  compensation.  In  1  Amer.  Sc  Eng. 
Enc.  Law,  S97,  the  rule  Is  laid  down  as 
follows:  "Where  an  agent  is  unfaithful  to 
his  trust,  and  abuses  the  confidence  re- 
posed In  him  by  his  principal,  or  where  he 
misconducts  himself  in  the  business  of  hU 
agency,  he  may  be  deprived  of  commission 
and  compensation;  also  where  he  engages 
In  transactions  by  which  he  acquires  inter- 
ests or  employment  adverse  to  the  inter- 
ests of  bis  principal. "  Thecourt  erred  in 
not  granting  a  new  trial.  Judgment  re- 
versed. 


(M  a*.  MS) 

Farrab  t.  Brackbtt. 

(Supreme  Covrt  of  Oeorgia.    Dec  38, 1360.) 

Mauoiods  FabaBcuTioN — Costs — Attorsixt's 
Fbis — Dauxobs — EvroBHCB. 

1.  Dnder  Code  6a.  i  Ji94S,  providing  tluit  U 
a  defendant  has  acted  in  bad  faith  the  Jury  may 
allow  plaintiff  counsel  fees,  a  person  who  Insti- 
tutes in  bad  faith  an  unfounded  trover  suit  is  lia- 
ble, In  an  action  for  malloious  proaecntion,  (or 
the  counsel  fees  incurred  by  plaintUt  in  defend- 
ing the  trover  action. 

8.  Where  trover  is  brought  fortwoaaw-mills, 
and  plaintiff  gives  security  and  talces  possession 
of  both,  but  only  recovurs  one,  defendant  may,  in 
an  action  for  malicious  prosecution,  recover  rent 
for  tlte  mill  while  in  plalntifl's  possession. 

8.  Plaintiff  can  recover  the  highest  or  lowest 
amount  proved,  or  any  intermediate  amount  that 
the  jury  may  give. 

4.  Plaintiff  can  plead  and  recover  both  the 
general  damages  caused  by  the  taking  and  also 
the  rent  of  the  mill  during  the  time  he  was  de- 
prived of  its  possession. 

6.  Where  the  seller  of  a  aaw-miU  transfen 
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irithout  recoune  the  porchase-money  notes  to  an- 
other, the  transferee  does  not  acquire  title  to  the 
mill,  bat  is  simply  a  creditor  or  the  purchaser. 

6.  Declarations  of  the  plaintifTs  attorney  in 
the  trover  suit,  not  made  In  the  plaintifE's  pres- 
ence, nor  hroiigbt  home  to  him  in  any  way,  are 
inadmissible  to  show  malice. 

7.  Wliere,  in  the  trover  stilt  plaintiff  reoovei* 
one  mill  worth  about  $1,800,  ana  defendant  the 
other,  worth  t275,  and  defendant's  entire  attor- 
ney's fees  were  9100,  tM  will  be  allowed  tX>  attor- 
ney's fees,  that  being  proportionate  to  his  sncoesa 
in  tiie  trover  suit. 

Error  from  enperlor  coart,  Whitfield 
coanty;  Milnbb.  Judge. 

W.  K.  Moore,  for  plaintltf  In  error.  T. 
R.  Jonea  and  R.  J.  A  J.  McCamj,  tor  de- 
fendant In  error. 

Simmons.  J.  It  nppears  from  tbe  record 
In  this  case  that  in  April,  1886,  Farrar  sned 
Brackett  in  bail  trover  for  a  steam-engine 
and  twoBaw-mllls,— one  a"  Wheeler  mill," 
and  the  other  a  "  HiU  mill. "  Bracltett  not 
beinti  able  to  give  the  security  required  by 
tbe  Code  In  cases  of  bail  trover,  Farrar 
gave  security,  and  took  possesBlon  of  tbe 
proi;)erty.  On  th9  trial  of  tbe  case  In  Au- 
gust, 1888,  Farrar  recovered  the  engine 
and  Wheeler  mill,  and  Brackett  recovered 
the  Hill  mill.  In  September,  1888,  Brack- 
ett brought  this  action  against  Farrar  for 
damages, alleging  that  Farrar  "instituted 
the  action  ol  trover  for  a  saw-mill  and 
fixtures  maliciously  and  without  probable 
cause,  and  had  ball  process  Issued,  and 
under  It  the  mill  and  fixtures  were  seized," 
etc. ;  and  tha  t  Farrar,  having  obtained 
possession  of  the  mill  and  fixtures,  con- 
verted the  same  to  his  own  use,  and  re- 
ceived rent  therefor  during  the  time  he 
was  In  posaeesion  of  the  mill,  and  other- 
wise damaged  said  mill.  The  jury  re- 
turned a  verdict  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted. 

1.  There  was  no  error  In  charging,  as 
complained  of  in  the  motion  for  a  new 
trial,  that  "If  the  ball  trover  case  was 
brought  in  bad  faith,  and  was  unfounded 
and  malicious,  the  jury  could  give  to  the 
plaintiff  reasonable  counsel  fees  for  defend- 
ing that  suit. "  Our  Code  (section  2042)  ex- 
pressly declares  that  If  the  defendant  bat* 
acted  In  bad  faith  the  Jury  may  allow 
counsel  fees. 

2.  Nor  was  there  any  error,  nnder  tbe 
facta  of  this  case,  in  charging  "  that  it  the 
property  was  In  tbe  possession  of  Farrar 
during  the  pendency  of  the  trover  suit, 
and  be  used  It  or  allowed  others  to  use  It, 
the  plaintiff  would  be  entitled  to  reason- 
able rent  or  hire  for  the  time  it  was  in  his 
possession."  The  Jury  having  found  in 
that  suit  that  Farrar  had  no  right  or  title 
to  the  Hill  mill,  and  by  their  verdict  re- 
quired Farrar  to  return  it  to  Brackett,  we 
think  It  was  right  and  proper  that  Farrar 
should  pay  a  reasonable  rent  for  tbe  Hill 
mill  while  In  his  possession.  And  the 
court  did  right,  in  charging  the  Jury  on 
tbe  subject  of  rent,  that  they  might  give 
tbe  highest  or  lowest  amount  proved,  or 
any  Intermediate  amount;  which  charge 
is  complained  of  in  the  next  ground  of  the 
motion. 

3.  Nor  was  it  reversible  error  to  fail  to 
charge  upon  collateral  matter,  as  com- 


plained of  In  tbe  latter  part  of  this  ground. 
To  make  the  failure  to  charge  a  request 
reversible  error,  the  request  must  be  made 
in  writing,  as  required  by  tbe  rules  of  the 
superior  courts. 

4.  Nor  was  tbe  verdict  illegal,  as  com- 
plained of  on  the  next  ground.  Tbe  suit 
was  for  a  tort,  and  the  damages  caused 
thereby,  and  there  was  but  one  count  in 
tbe  declaration ;  and  the  rent  or  hire  was 
alleged  simply  as  partoftbedamages.  We 
know  of  no  rule  of  pleading  in  actions  of 
tort  Which  wonid  prevent  the  plalntlB 
from  alleging  general  damages  for  a  mali- 
cloDS  suit  and  the  special  damages  occa- 
sioned him  by  the  suit. 

6.  The  court  did  right  In  refusing  to 
charge,  as  requested  by  the  defendants, 
"that  if  Farrar  purchased  from  Bobert 
HUl  tbe  five  promissory  notes,  and  at  the 
same  time  bought  Hill's  right  and  title, 
the  plaintiff  would  not  after  that  be  en- 
titled to  recover  full  rents,  without  pay- 
ing or  offering  te  pay  balance  of  purchase 
m<mey  due. "  We  have  searched  this  evi- 
dence carefully,  and  cannot  find  sufficient 
evldenca  to  authorise  this  charge.  We 
find  no  evidence  that  Farrar  purchased 
from  Hill  his  right  and  title  to  the  mill, 
but  only  that  he  purchased  from  Hill  five 
notes,  and  that  Hill  transferred  them  to 
Farrar  without  recourse.  The  transfer- 
ring of  the  notes  by  Farrar  to  Hill  with- 
out Indorsementor  guaranty  did  not  place 
the  tlUe  that  Hill  bad  to  the  mill  in  Far- 
rar, because,  when  Hill  received  the  money 
from  Farrar  on  the  notes,  and  transferred 
them  to  him.  Hill  was  paid,  and  the  title 
of  tbe  mill  passed  into  Brackett,  and  Far- 
rar, the  purchaser,  was  only  an  ordinary 
creditor  of  Hill's.  Oarhart  v,  Reviere,  78 
Ga.  173,  1  S.  E.  Rep.  222:  Hunt  v.  Harbor, 
80  Ga.  746,  6  S.  £.  Rep.  5<JJ.  The  title  to 
the  mill,  therefore,  being  in  Brackett,  be 
bad  tbe  right  to  recover  tbe  full  value  of 
the  mill  for  rent  while  illegally  in  the  pos- 
session of  Farrar,  without  offering  to  pay 
Farrar  what  he  owed  him  on  the  notes 
purchased  from  Hill.  Moreover,  tbe  ver- 
dict of  the  Jury  in  tbe  trover  suit  settled 
the  question  of  tbe  right  to  poHRession  in 
favor  of  Brackett  and  against  Farrar. 

6.  Pending  the  trial  of  the  case  in  the 
court  below, 'the  plaintiff,  over  the  objec- 
tion of  tbe  defendant,  introduced  in  evi- 
dence certain  sayings  or  declarations  of 
W.  C.  Glenn,  attorney  lor  Farrar,  made  In 
tbe  conrt-bonse during  the  pendency  f>f  the 
trover  suit  in  Murray  county;  and  this  is 
complained  of  in  the  sixth  ground  of  tbe 
motion.  We  think  this  ruling  of  the  court 
admitting  these  declarations  was  errone- 
ous. It  was  argued  before  us  that  they 
were  admissible  because  they  tended  to 
show  malice  on  the  part  of  Farrar  in  su- 
ing out  the  bail  process.  It  was  not 
shown  that  Farrar  was  present  at  the 
time  the  declarations  were  made,  or  that 
he  ever  ratified  them ;  and  we  cannot  se6 
how  the  declarations  of  an  attorney,  made 
daring  the  pendency  of  the  case,  could  be 
admissible  to  prove  malice  on  the  part  of 
his  client,  especially  as  it  appears  that  the 
client  did  not  hear  them,  and  was  not 
even  present  at  that  term  of  the  court.  If 
we  could  ascertain  from  the  record  that 
this  testimony  increased  the  damages  one 
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doUar  agiainst  the  defendant,  we  would 
grant  a  new  trial  on  this  ground,  but  we 
find  that,  leaving  out  the  question  ol  gen- 
eral damages  entirely,  the  verdict  Is  sus- 
tained b.v  proof  of  special  damage.  It  ap- 
pears that  Farrar  kept  the  Hill  mill  In  bis 
poHHeoslun  about  2  years  and  4  months, 
and  the  preponderance  of  the  testimony  Is 
that  the  mill  was  worth  $15  iier  month 
during  that  time:  besides,  there  were  some 
portiims  of  the  mill  which  Purrar  did  not 
return.  We  therefore  would  not  reverse 
the  case  upon  this  ground  alone;  bat,  un- 
der the  evidence,  we  think  the  Jury  al- 
lowed too  large  an  amount  for  attorney's 
fees.  The  only  witness  who  testified 
about  the  value  of  those  fee<>  testifled  that 
the  defense  of  the  suit  in  Murray  county 
was  worth  $100.  It  will  be  remembered 
that  In  that  suit  Farrar  recovered  the  en- 
gine and  the  Wheeler  mill.  They  were 
worth  from  fl.WH)  to  $2,000.  Brackett  re- 
covered the  Hill  mill,  which  was  worth 
about  $275.  The  Jury  having  found  that 
Farrar  was  entitled  to  the  engine  and  mill, 
worth  from  $1,800  to  $2,000,  and  that 
Brackett  was  only  entitled  to  the  mill, 
worth  $275,  the  Jury  should  not  have  al- 
lowed liim  In  this  suit  to  recover  attor- 
ney's fees  for  defending  that  part  of  the 
suit  which  he  lout.  And  as  the  property 
which  lie  fulled  to  recover  was  worth  more 
than  six  times  as  much  ap  the  property  he 
did  recover,  and  as  the  proof  showed  that 
the  service  an  to  both  pieces  of  property 
was  worth  $100.  and  the  jury  having 
found  $100  attorney's  fees  for  the  case  In 
Murray  county,  when  he  was  not  entitled 
to  that  sum  un<ler  the  facts  of  the  case, 
we  grant  a  new  trial  in  this  case.  If, 
however.  Brackett  and  bis  counsel  will 
voluntarily  write  off  from  said  verdict  the 
sum  of  SSI)  within  80  days  from  the  time 
this  judgment  is  made  the  Judgment  of  the 
court  below,  the  Judgment  will  stand  af- 
firm.ed.   Judgment  reversed,  on  condition. 


(S4  W.  Va.  6«3) 

Atwood  et  at.  v.  Dolan  et  at. 

(Supreme  Court  of  AvprnX*  of  West  ViirgXiiAa. 
Deo.  16,  1880.) 

FBAU1>nl.BNT  COSTSYXMCBS — HUSBAITD  AKC  WlVI. 

1.  Although  a  husband,  as  the  agent  of  his 
wife,  contracts  for  the  purchase  of  a  traot  of  land, 
and  the  deed  therefor,  through  mistake  of  the 
vendor,  is  made  directly  to  the  husband,  and  hu 
pays  no  part  of  the  purchase  money,  but  conveys 
It  to  a  third  party,  who  does  pay  the  entire  pur- 
chase money  for  the  same,  for  his  said  wife,  if 
said  purchase  money  be  either  furnished  to  said 
third  party  by  said  wife,  or  be  afterwards  re- 
tiuned  to  said  third  party  out  of  profits  arising 
from  the  cultivation  of  her  separate  real  estate, 
the  husband  being  insolvent^  and  having  no 
means  of  bis  ovm,  although  he  assisted  in  man- 
aging said  separate  real  estate  from  which  the 
money  paid  as  aforesaid  was  derived,  and  his 
minor  sons  by  their  labor  assisted  in  making  said 
money  hx>m  ue  products  of  said  land,  said  deod, 
under  the  circumstances.  Is  not  fraudulent  against 
the  creditors  of  said  husband,  and  said  land  can- 
not be  subjected  to  the  payment  of  the' debts  of 
such  creditors. 

a.  Where  s  third  party  contracts  for  the  pur- 
chase of  a  tract  of  land,  agreeing  to  pay  therefor 
tl,631,  and  it  Is  shown  said  third  party  paid 
11,000  of  the  purchase  money  therefor,  and  di- 
rected the  same  to  be  conveyed  to  a  trustee  for 
the  benefit  of  a  married  woman,  and  the  evi- 
dence does  not  clearly  disclose  whether  the  re- 


maining fSSl  was  paid  by  said  third  party  or  b} 
said  married  woman  out  of  profits  arising  from 
the  cultivation  of  her  separate  real  estate,  whiob 
was  managed  by  her  husband,  who  was  insolvent, 
and  cultivated  by  his  minor  sons,  even  if  the 
court  should  determine  that  said  tSSI  was  paid 
out  of  money  to  which  said  husband  was  enti- 
tled, and  should  direct  said  land  to  l>e  sold  to 
satisfy  a  judgment  lien  against  said  husband.  It 
would  be  error  in  the  court  in  decreeing  a  distri- 
bution of  the  proceeds  of  the  sale  of  said  land  to 
direct  that  the  wife  should  have  11,000  out  of  said 
proceeds,  without  interest,  except  from  the  date 
of  the  confirmation  of  said  sale,  and  the  tesidue 
to  be  applied  to  said  Judgment  lien. 
(Sl/Uobu*  by  the  Cottrt.) 

Appeal  and  auperapdeas  from  circuit 
court,  Marshall  county. 

George  E.  Boyd  and  J.  L.  Parkinaoa,  for 
appellants.    H.  M.  Russell,  for  appellees. 

English,  J.  On  the  12th  day  of  July, 
1887,  John  W.  Atwood  and  others  brought 
a  suit  in  equity  against  John  VV.  Dolan 
and  others  to  enforce  a  Judgment  lien 
against  certain  real  estate  tberein  alleged 
to  be  the  property  of  said  defendant  John 
W.  Dolan.  Said  judgment  was  alleged  to 
be  for  the  sum  of  $1,093.92,  and  was  ob- 
tained in  the  circuit  court  of  Marshall 
county,  W.  Va.,  on  the  12th  day  of  Octo- 
ber, 1872,  and  also  for  $17.02  costs.  That 
on  this  Judgment  several  executions  were 
Issued  and  returned  "No  property,"  and 
on  the  24th  day  of  January.  1S73,  sild 
Judgment  was  docketed  in  the  ofHce  of  the 
clerk  of  the  county  court  of  said  county. 
That  In  andbefuie  the  year  1869.  and  prior 
to  the  making  of  the  deeils  therein  men- 
tioned, the  said  John  W.  Dolan  was  largely 
indebted,  not  only  to  plaintiffs,  but  to 
various  otber  persons,  and  that  many  of 
the  debts  due  by  him  at  that  time  have 
since  remained  unpaid,  as  has  the  judg- 
ment of  plnintlffs,  obtained  as  aforesaid. 
That  on  the  17th  of  March,  1869.  R.  S. 
Howard  and  wife  conveyed  to  said  John 
W.  Dolan  a  tract  of  land  containing  43 
acres,  2  roods,  and  15  poles,  situated  In 
said  county  of  Marshall,  but  the  same 
was  not  admitted  to  record  until  August 
2»,  1880;  and  the  plaintiffs  aver  tbut  the 
purpose  of  retaining  the  saraeoffot  the  rec- 
ord was  to  conceal  the  tact  that  the  said 
land  had  been  conveyed  to  the  said  John 
W.  Dolan,  In  order  that  the  creditors  of 
the  said  John  W.  Dolan  might  beprevented 
from  subjecting  the  said  tract  of  land  to 
the  payment  of  their  claims.  That  on  the 
25th  day  of  November,  1889,  two  deeds 
were  executed  to  Mary  Banning.  One  of 
these  was  a  deed  made  by  the  said  John 
W.  Dolan  and  Elizabeth  J.  Dolan,  his  wife, 
to  the  said  Mary  Banning,  whereby  there 
was  conveyed  353j  acres  of  the  tract  of 
land  described  in  tlie  deed  copied  in  Exhibit 
G,  which  was  the  43  acres,  2  roods,  and  15 
poles,  above  mentioned.  The  o^her  of  the 
said  deeds  made  on  said  day  was  a  deed 
from  Joshua  Burley  and  his  wile  tu  the 
said  Mary  Banning  for  66  acres  and  32 
poles  of  land  situated  in  Cameron  town- 
ship. In  said  county  of  Marshall,  a  copy  of 
which  deed  is  exhibited.  That  the  said 
Mary  Banning  was  and  Is  the  mother-in- 
law  of  the  said  John  W.  Dolan  and  the 
mother  of  said  Elizabeth  J.  Dolan;  and 
that  the  said  Mary  Banning  was  not,  at 
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the  time  said  conveyanceB  were  made  to 
her,  posseBsed  of  any  means  or  ability  to 
porchnse  or  pay  tor  thesaid  tracts  of  land; 
and  plalntltts  charge  that  said  tracts  of 
land  conveyed  to  her  as  aforesaid  by  the 
■aid  Burley  and  wife  were  really  paid  for 
by  said  John  W.  Dolan,  and  that  the  said 
tract  of  land  conveyed  to  thesaid  Mary 
Banning  as  aforesaid  by  snid  John  W. 
Dolan  and  wife  was  not  paid  for  at  all  by 
said  Mary  Banning,  and  that  the  convey- 
ance of  the  same  to  her  and  the  procuring 
of  the  conveyance  by  the  said  Burley  and 
wife  to  her  were  parts  of  the  scheme  on  the 
part  of  thesaid  John  W.  Dolan,  In  which 
he  was  Joined  by  the 'said  Mary  Banning 
and  Elizabeth  J.  Dolan,  to  delay,  hinder, 
and  defraud  the  creditors  of  the  said  John 
W.  Dolan,  including  the  plaintiffs,  and  to 
cover  up  and  secrete  the  property  of  the 
.  said  John  W.  Uulan,  and  so  to  conceal  his 
Intorest  In  the  said  real  property  as  to 
prevent  the  same  from  being  subjected  to 
the  paymentuf  the  debts  aforesaid.  That 
In  pursuHnce  of  this  scheme  a  deed  was 
afterwards  made  on  the  16th  day  of  Sep- 
tember, lf75.  by  the  said  Mary  Banning, 
whereby  the  sold  Mary  Banning  conveyed 
the  two  tracts  of  land  aforesrild  to  J.  C. 
Connelly,  trustee,  for  the  said  Elizabeth  J. 
Dulan,  and  this  conveyance,  though  ex- 
ecuted In  1875,  was  concealed,  and  was 
kept  from  the  records  of  Marshall  county, 
nntil  the  llth  day  of  August,  1880.  That 
while  said  last-named  deed  recites  a  con- 
sideration of  love  and  affection,  as  well  as 
the  sum  of-Hve  dollars,  yet  in  fact  the  said 
Mary  Banning  was  never  the  true  owner 
of  said  property,  and  was  never,  there- 
fore, in  asltuHtlon  to  be  able  honestly  and 
properly  to  make  a  gift  of  the  same  to  her 
daughter,  but  in  fact  the  true  owner  of  the 
HHid  two  tracts  of  lands  was  thesaid  John 
W.  Dolan,  and  the  conveyance  of  the  same 
to  a  trUHtee  for .  his  wife  was  another  por- 
tion of  said  scheme  to  delay,  hinder,  and 
defraud  his  creditors.  That  on  the  17th 
day  of  April,  1)S82,  a  deed  was  made  by 
John  Parkinson  and  wifetosald  Elisabeth 
J.  Dulan  for  an  expressed  consideration  of 
$96r>.60,  whereby  there  was  conveyed  to 
the  said  Elizabeth  J.  Dolan  a  tract  of  land 
In  said  county  containingSl  acres.S roods, 
and  32  poles,  which  tract  is  particularly  de- 
scribed in  a  deed  for  the  same,  a  certified 
copy  of  which  Is  exhibited  with  thesaid 
bill.  That  neither  at  the  time  when  the 
last-named  conveyance  was  made  to  her, 
nor  at  any  time  before  or  since,  has  the 
■aid  Elizabeth  J.  Dolan  been  the  owner  of 
any  estate  In  her  own  right,  or  been  the 
owner  of  any  means  which  would  enable 
her  to  purchase  such  a  tract  of  land  as  Is 
described  In  thelast-named conveyance,  or 
any  other  land ;  and  they  aver  that  the 
connideratlon  for  the  said  last-named  tract 
of  land  came  wholly  from  the  said  John 
W.  Dolan.  and  no  part  thereof  from  the 
said  Elizabeth  J.  Dolan,  and  that  tlie  con- 
veyance of  the  same  to  his  said  wife  was 
another  portion  of  the  scheme  to  delay, 
binder,  and  defraud  his  creditors,  and  a  void 
the  payment  of  his  debts,  including  that 
due  the  plaintiffs;  and  that  the  said  last- 
mentioned  tract  of  land  was  rightfully  the 
property  of  the  said  John  W.  Dolan,  so 
tar  AS  plaintiffs  and  their  creditors  arecon- 
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eemed,  and  shonld,  witb  tbe  otber  tracts 
hereinbefore  mentioned,  be  taken  and  sub- 
jected to  the  payment  of  his  debts.  That 
as  well  while  the  title  to  a  portion  of  said 
property  was  in  the  said  Mary  Banning  as 
since  the  same  has  been  transferred  to  the 
said  Connelly,  the  said  tracts  of  land  men- 
tioned above  have  been  in  the  possession 
of  said  John  W.  Dolan,  who  has  used  and 
treated  the  same  as  his  own,  farmed  the 
same  for  his  own  benefit,  and  taken  the 
proceeds  of  tbe  same  for  his  ovf  n  use,  rec- 
ognizing no  right  of  ownership  in  the  said 
Mary  Banning.  That  since  theconveyance 
ot  said  81  acres,  S  roods,  and  32  poles  tract 
to  said  Elizabeth  J.  Dolan,  the  said  John 
W.  Dolan  has  treated  the  same  in  all  re- 
spects as  his  own.  That  the  said  John  W. 
Dolan  has  no  real  property  In  Marshall 
county  or  elsewhere,  except  the  tracts  of 
land  before  mentioned,  and  has  had  none 
other  than  those  since  before  tbeyearl869, 
and  that  he  has  kept  his  personal  property, 
of  which  he  had  considerable,  so  covered 
with  Hens  as  to  make  It  Impossible  to  have 
an  execution  satisfied  during  all  this  time; 
however,  that  the  said  John  W.  Dolan  has 
been  In  apparently  good  circumstances, 
and  has  been,  as  plaintiffs  allege  and  be- 
lieve, earning  and  making  out  of  said 
tracts  of  land  and  otherwise  more  than 
was  needed  for  the  support  of  his  family, 
and  much.more  than  he  expended  In  any 
way,  which  was  obvious  to  those  about 
him,  and  they  aver  that  he  has  applied  bis 
gains  and  earnings  in  part  to  the  purchase 
of  thesaid  several  tracts  of  land.  That  on 
the  18th  day  of  August,  1881,  the  said  J.  C. 
Connelly. Elizabeth  J.  Dolan, and  John  W. 
Dolan  united  In  a  deed  of  trust  whereby 
they  conveyed  the  said  two  tracts  of  land 
mentioned  as  having  been  conveyed  to 
said  Connelly,  trustee,  to  Thomas  Collins, 
as  trustee  lu  trust  to  secure  the  payment 
to  William  Collins  of  a  note  of  $500,  dated 
August  18, 1881,  payable  two  years  after 
date.  That  some  time  after  the  execution 
of  said  deed  ot  trust  the  said  Thomas  J. 
Collins  died,  and  no  trustee  has  been  ap- 
pointed in  his  place, — a  certified  copy  ot 
which  deed  of  trust  was  filed  with  the  bill; 
and  pleintiffs  aver  that  they  are  informed 
and  believe  that  the  said  note  secured  by 
said  deed  ot  trust  has  been  paid  off  and 
discharged,  but  that  said  deed  of  trust  has 
not  been  released ,  or,  a  t  any  rate,  no  release 
has  been  placed  on  record.  That  ou  the 
2l8t  day  of  June,  188tf,  the  said  James  C. 
Connelly,  trustee,  and  Elizabeth  J.  Dolan 
made  a  deed  nf  trust  to  Richard  Allen,  con- 
veying the  same  two  tracts  ot  land,  in 
trust,  to  secure  to  John  Allen  the  payment 
of  a  note  dated  June  21, 1886,  and  payable 
one  year  after  date,  for  f  1.100,  a  copy  of 
which  deed  of  trust  was  exhibited  with  tbe 
1)111 ;  and  they  aver  that  they  are  Informed 
and  believe  the  note  secured  by  the  last- 
mentioned  deed  of  trust  has  been  paid,  but 
no  release  of  said  deed  of  trust  has  been 
entered  of  record.  They  also  aver  that 
they  do  not  know  whether,  if  at  all,  the 
parties  to  said  last-mentioned  two  deeds 
of  trust  had  notice  of  the  facts  therein  be- 
fore set  forth,  relating  to  the  title  to  said 
real  property,  nor  to  what  extent,  there- 
fore, such  parties  would  be  entitled  to  en- 
force their  Hens  in  preference  to  plaintiffs 
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If  It  shoald  turn  ont  that  tbey  are  mis- 
taken In  BuppuBlng  that  tlie  said  liens  have 
been  paid  off  and  dlacharfsed;  and  they 
aver  that  there  are  no  other  liens  apon 
said  real  property,  or  any  ot  it,  than  these 
thetein  before  set  forth;  and  they  aver 
that  the  said  Mary  Banning;. and  Elizabeth 
J.  Dulan  were  fully  cognitant  of  the  facta 
therein  set  forth  with  reference  to  the  in> 
debtedbess  of  the  said  John  W.  Dolan  at 
the  time  when  the  said  conveyances  to 
which  they  were  parties  were  made;  and 
they  aver  that  the  said  Mary  BanninK  and 
Elizabeth  J.  Dolan  conspired  with  the  said 
John  W.  Dolan  in  mailing  and  causing  to 
be  made  the  said  conveyances  to  delay, 
binder,  and  defraud  the  plaintiffs  and  other 
creditors  of  the  said  John  W.  Dolan ;  and 
they  pray  that  said  real  estate  may  be  de- 
creed to  be  the  property  of  the  said  John 
W.  Dolan,  so  far  as  their.clatm  and  JudK- 
ment  are  concerned,  and  that  the  said 
tracts  of  land,  or  so  much  thereof  as  may 
be  necessary,  may  be  subjected  to  sale,  and 
the  proceeds  applied  to  the  payment  of 
tbnir  said  judgment. 

On  the  25th  day  of  October,  1887,  the  de- 
fendants John  W.  Dolan  and  Elizabeth  J. 
Dolan  filed  their  joint  and  several  answers 
to  the  plaintiffs' bill. andadniit  that  plain- 
tiffs obtained  the  Judgment  described  in  the 
hill  agaiuHt  said  John  W.  Dolan.  They 
also  admit  that  John  W.  Dolan  .purchased 
43  acres,  2  roods,  and  15  poles  of  land  from 
R.  G.  Howard,  but  that,  finding  himself 
unable  to  pay  tor  the  same,  or  any  part 
of  It.  he  was  compelled  to  convey  said 
land  to  Mary  Banning,  so  that  she  could 
borrow  money  on  It,  and  pay  said  R.  O. 
Howard.  They  deny  that  he  kept  the 
deed  from  said  Howard  off  of  the  records 
to  conceal  the  fact  that  said  land  bad 
been  conveyed  to  him,  in  order  that  the 
creditors  might  be  prevented  from  sub- 
jecting the  said  tract  of  land  to  the  pay- 
ment of  their  claims,  and  they  deny  that 
said  Mary  Banning  was  not  at  the  time 
when  the  said  conveyatices  were  made  to 
her  possessed  ot  any  means  or  ability  to 
purchase  or  pay  for  said  tracts  of  land. 
They  also  deny  that  the  tract  ot  land  con- 
veyed to  her  by  said  Burley  and  wlte  was 
really  paid  for  by  John  W.  Dolan,  and 
that  the  tract  of  land  conveyed  to  the  said 
Mary  Banning  as  aforesaid  by  the  said 
John  W.  Dolan  and  wife  was  not  paid  for 
at  all  by  the-sald  Mary  Banning;  on  the 
contrary,  the  land  conve.ved  to  Mary  Ban- 
ning by  Burley  and  wife  was  paid  tor  by 
means  and  money  belonging  to  Susanna 
Moore,  the  mother  of  John  W.  Dolan,  and 
she  had  it  conveyed  to  Mary  Banning  to 
prevent  said  John  W.  Dolan  from  having 
any  power  to  sell  and  dispose  of  it,  said 
Susanna  then  being  married  to  a  second 
husband,  Ezekiel  Moore,  and  desiring  said 
respondent  Elizabeth  J.  Dolan  and  ber 
children  to  have  the  property  at  her 
death;  and  becauseshe, the motherof  John 
W.  Dolan,  after  the  death  of  her  husband, 
Moore,  expected  to  make  her  home  with 
said  Elizabeth  J.  Dolan,  and  to  save  the 
property,  and  protect  it  as  well  from  her 
husband,  Moore,  as  said  respondent  John 
W.  Dolan,  she,  Susanna  Moore,  had  it  con- 
veyed to  Mary  Banning.  That  respond- 
ent John   W.  Dolan  had  not  then,  and 


never  bad.^one  dollar  Id  the  siUd  land. 
Respondentii  also  denied  that  the  convey- 
ance of  the  same  to  Mary  Banning  and 
the  procuring  of  the  conveyance  by  said 
Burley  and  wife  to  ber  were  parts  of  a 
scheme  on  the  part  of  John  w.  Dolan,  in 
which  be  was  Joined  by  the  said  Mary 
Banning  and  Elisabeth  J.  Dolan,  to  delay, 
binder,  and  defraud  the  creditors  of  the 
said  John  W.  Dolan,  Including  the  plain- 
tins, and  to  cover  up  and  secrete  the  prop- 
erty  of  the  said  John  W.  Dolan,  and  so  to 
conceal  his  interests  in  the  said  real  prop- 
erty as  to  prevent  the  same  from  being 
subjected  to  the  payment  of  the  debts 
aforesaid.  As  to  the  81  acres,  8  roods,  and 
82  poles  of  land,  they  say  It  was  conveyed 
to  Elizabeth  J.  Dolan  by  John  Parkinson 
for  $966.60,  but  that  the  money  to  pay  for 
the  same  was  borrowed  from  John  Allen 
and  William  Collins  by  Elizabeth  J.  Dolan, 
and  to  pay  other  debts  she  owed  on  the 
land  she  now  owns,  and  that  she  never 
has  been  able  to  pay  anything  more  than 
the  interest  on  said  debt  to  Collins  and 
Allen,  and  that  the  whole  of  the  purchase 
money  for  the  81  acres,  8  roods,  and  82 

Soles  Is  still  unpaid,  and  that  John  W. 
lolan  never  had  one  cent  Inthelands  now 
owned  by  respondent  Elizabeth  J.  Dolan; 
and  respondent  Elizabeth  J.  Dolan  says 
that  she  was  the  owner  of  the  land  pur- 
chased from  Joshua  Burley  and  wife,  and 
paid  tor  by  Susanna  Moore,  and  given  to 
ber  and  her  children  upon  condition  that 
she  would  support  said  Susanna,  and  take 
care  of  her  during  her  life-time,  .which  said 
respondent  did  in  good, faith.  She  was 
also  the  owner  of  the  Howard  land,  which 
her  mother  bad  paid  for,  and  had  also 
given  ber  npon  condition  that  she  would 
support  and  take  care  ot  her,  the  said 
Mary  Banning,  during  her  life.  Said  Elis- 
abeth was  also  to  pay  oft,  in  addition  to 
said  support,  some  money  her  mother, 
Mary  Banning,  had  borrowed  to  pay  out 
on  the  land.  In  short,  tbey  deny  every 
material  allegation  contained  In  the  plain- 
tiffs' bill. 

Samuel  Riggs  and  W.  J.  Burley,  execu- 
tors of  the  will  of  William  Collins,  deceased, 
also  answered  said  bill,  in  which  tbey 
state  that  nothing  has  ever  been  paid  on 
said  $600  debt  borrowed  to  pay  on  the 
land  mentioned  In  the  deed  of  trust 
marked  as  "  Exhibit  M"  with  the  bill,  but 
the  Interest  on  the  same  op  to  August, 
1887;  and  tbey  deny  any  knowledge  of 
any  scheme  to  defraud  the  plHintiOS.  Said 
Mary  Banning  and  J.  G.  Connelly  also  an- 
swered said  bill.  In  whicb  they  deny  the 
allegation  that  Mary  Banning  was  not  at 
the  time  when  said  conveyances  were 
made  to  her  possessed  of  any  means  or 
ability  to  purchase  or  pay  for  the  said 
tracts  ot  land.  Tbey  also  deny  that  the 
tract  of  land  conveyed  to  ber  by  Burley 
and  wife  was  really  paid  for  by  John  W. 
Dolan,  and  they  deny  that  the  tract  ot 
land  conveyed  to  her  by  John  W.  Dolan 
and  wife  was  not  paid  for  by  said  Mary 
Banning;  and  they  deny  that  the  convey- 
ances of  the  same  to  her  were  parts  of  a 
scheme  on  the  part  of  said  John  W.  Dolan, 
In  whicb  he  was  joined  by  said  Mary  Ban- 
ning and  Elizabeth  J.  Dolan,  to  delay, 
hinder,  and  defraud  the  creditors  of  said 


Digitized  by  V^jOOQIC 


W.  Va.) 


ATWOOD  B.  DOLAN. 


John  W.  Dolan.  locItidlnK  tbe  plain  UBS.  and 
BO  to  cover  np  and  secrete  tbe  property  of 
tbe  Bald  John  W.  Dolau,  and  so  to  con- 
ceal the  Interetrt  of  said  John  W.  Dolan  In 
Bald  real  property,  as  to  prevent  tbe  same 
Irom  being  subjected  to  tbe  payment  of 
tbe  debts  aforesaid :  or  that,  in  puranance 
of  Bald  scheme,  a  deed  was  afterwards 
made  on  the  14tb  day  of  December,  1875, 
by  said  Mary  Bannlnfr  to  J.  C.  Connelly, 
trustee,  etc.,  but,  on  tbe  contrary,  said 
deeds  were  made  to  enable  Elizabeth  J. 
Dolan  to  raise  money  to  pay  the  purchase 
money  for  the  property.  They  deny  that 
"the  deed  was  canceled,"  or  that  tbe  sa-ld 
Mary  OannlnK  never  was  the  true  owner 
of  said  property,  or  that  she  was  not  able 
honestly  and  properly  to  make  gift  of  the 
same  to  her  daughter,  or  that  John  W. 
Dolan  was  the  true  owner  of  tbe  land,  or 
tbat  the  conveyance  of  the  land  to  a  trus- 
tee for  his  wife  was  another  portion  of 
said  scheme  to  delay,  hinder,  and  defraud 
hiri  creditors,  or  that  John  W.  Dolan  used 
and  treated  the  property  as  his  own  while 
the  title  to  the  portion  of  It  was  in  Mary 
Banning,  or  tbat  John  W.  Dolan  recognized 
no  right  of  ownership  in  the  said  Mary 
Banning,  or  that  tbe  said  Mary  Banning 
and  Elizabeth  J.  Dolan  were  fully  cogni- 
sant of  the  fact  set  forth  In  the  bill  in  ref- 
erence to  the  Indebtedness  of  said  John  W. 
Dolan;  and  they  deny  that  the  said  Mary 
Banning  and  Elizabeth  J.  Dolan  conspired 
with  John  W.  Dolan  in  making  and  caus- 
ing to  be  made  the  said  conveyances  to 
delay,  hinder,  and  defraud  tbe  plaintiffs 
and  other  creditors  of  said  John  W.  Do- 
lan; that,  on  the  contrary,  said  conveyan- 
ces were  ma'rle  In  good  faith,  to  enable 
Elisabeth  J.  Dolan  to  borrow  money  to 
pay  for  her  property.  John  Allen  and 
Kichard  Allen  also  answered  said  bill,  and 
stated  that  John  Allen  loaned  the  defend- 
ant Elizabeth  J.  Dolan  f  1,100,  mentioned 
In  tbe  note  of  June  21. 1S86,  to  pay  for  the 
real  estate  described  In  deed  of  trust,  Ex- 
hibit N.  That  said  land  was  purchaRed 
by  said  Elizabeth  J.  Dolan,  and  respond- 
ent John  Allen  furnished  her  the  money  to 
pay  for  it,  and  took  a  deed  of  trust  on 
the  property  to  secure  the  payment  with 
Hlcbard  Allen  as  trustee.  That  the  mon- 
ey was  lr>aued  In  good  faith ;  and  he  de- 
nies that  the  judgment  of,  plaintiffs  If  In 
any  way  a  Hen  on  said  land ;  anfl  they 
deny  that  said  debt  has  been  paid  oH  and 
canceled,  but  say  the  entire,  principal  re- 
mains unpaid,  but  that  the  interest  has 
been  paid  to  June,  1887.  They  deny  that 
John  W.  Dolan  in  the  owner  of  said  land, 
or  that  tbe  plaintiffs'  judgment  Is  a  Hen. 
on  it.  and  they  deny  any  knowledge  of 
any  scheme  to  hinder  and  delay  the  cred- 
itors of  said  John  W.  Dolan. 

On  the  16th  day  of  November,  1888,  tbe 
court  referred  the  cause  to  a  commissioner 
to  ascertain  and  report— (1)  How  much 
money  was  paid  by  Mrs.  Banning,  it  any, 
and  upon  which  tract  of  land.  (2)  Row 
much  money,  if  any,  was  paid  by  Mrs. 
Moore,  and  on  what  tract  of  lapd.  (3) 
The  liens  upon  the  various  tracts  of  land, 
together  with  their  amounts  and  priori- 
ties; and  also  tbe  Ileus  upon  tbe  personal 
property.  (4)  The  value  of  the  several 
tiMCts  ot  land  and  of  the  personal  proper- 


ty. (5)  Tbe  annual  rental  valae  ot  tbe 
several  tracts  ot  land,  and  tbe  annual  rent- 
al value  of  the  share  or  interest  therein 
of  Elizabeth  J.  Dolan.  In  pursuance  of 
said  requirements  tbe  commissioner  re- 
ported—(1)  No  money  paid  by  Mrs.  Ban- 
ning upon  any  tract  ot  land  in  said  decree 
referred  to.  (2)  One  thousand  dollars 
was  paid  by  Mrs.  Moore  on  the56-acre 
tract  ot  land  bought  of  Joshua  Burley 
and  wife,  about  the  time  of  said  purchase. 
(3)  There  was  a  Hen  of  WlHIam  CoHlnB  by 
deed  of  trust  made  by  E.  J.  Dolan  et  al. 
to  Thomas  J.  Collins,  trustee,  dated  the 
13th  day  ot  August,  1881.  and  recorded  on 
the  56-acre  tract  ot  land  and  tbe  34-acre 
tract,  which  34-acre  tract  is  the  remnant 
of  the  Howai-d  purchase,  to  secure  the 
payment  of  a  note  to  William  Collins  or 
order:  said  note  calling  for  fSOO  principal, 
and  there  being  tbe  whole  amount  of  the 
principal  and  fl5  interest  due  on  said  note 
on  tbe  4tb  day  of  March,  1889.  Said  deed 
bas  not  been  released,  but  Mrs.  Dolan 
te8tl6es  without  contradiction  that  the 
debt  Is  paid,  so  far  as  Collins  is  concerned ; 
and  she  borrowed  the  money  from  her 
son  Charles  Dolan,  to-wlt,foOO,  to  pay  Col- 
lins; and  that  her  son  took  tbe  Collins 
note,  secnred  as  above  described,  tor  the 
payment  of  the  fSOO  to  him.  said  C.  Dolan. 
the  note  passing  through  her  hands,  as 
given  by  Collins  to  her,  and  by  her  to  her 
son.  It  Is  not  shown  whether  said  note 
was  assigned  by  said  William  Collins  by 
indorsement  or  otherwise,  nor  whether 
said  Charles  Dolan  knew  of  any  of  the  ' 
matters  Involved  In  this  case;  and  said 
commissioner  reports- that  said  C.  Dolan 
is  subrogated  to  the  rights  of  the  benefi- 
ciary in  said  deed  of  trust.  That,  It  there 
is  such  subrogation,  this  Hen  Is  first  in 
priority  upon  tbe  tracts  of  land  above  de- 
scribed. Second  In  point  of  priority  on 
the  above-described  lands  he  reported  the 
lien  of  John  Allen,  by  deed  ot  trust  made 
by  J.  W.  Dolan,  E.  Connelly,  truHtee  for 
E.  J.  Dolan,  to  Richard  AHen,  dated  the 
21st  day  of  June,  1886,  and  duly  recorded, 
to  secure  the  payment  of  f  1,100  principal 
and  one  year's  interest,  f66,  to  the  4tb  ot 
March,  1889.  The  commissioner  expresses 
some  doubtB  as  to  whether  this  is  tbe  deed 
of  Mrs.  E.  J.  Dolan, because  her  name  does 
not  appear  on  the  face  of  the  deed  as 
grantor,  although  «he  signs,  seals,  and  ac- 
knowledges, (citing  Laughlln  v.  Fream, 
14  W.Va.322;  Tuck.  Bl.Comm.bk.2,p.234; 
and  Adams  v.  Medsker,  25  W.  Va.  131;) 
bnt  whether  she  is  or  not  the  commission- 
er finds,  under  tbe  principles  enunciated  In 
Penn  v.  Whitehead,  17  Grat.  530,  that  this 
is  a  debt  entitled  to  priority  over  the 
plaintiffs'  judgment.  Third  in  point  of 
priority  on  the  lands  above  mentioned, 
and  first  In  point  of  priority  on  theSl-acre 
tract  of  land  conveyed  by  John  Parkinson 
and  wire  to  E.  J.  Dolan,  be  finds  the  judg- 
ment ot  tbe  plaintiffs,  J.  W.  Atwood  and 
others,  in  the  bill  described  He  also  finds 
tbreelions  by  deed  of  trust  on  tbe  personal 
property  on  tbe  J.  W.  Dolan  farm,  al- 
though he  has  no  Inrormation  as  to  how 
much  ot  said  property  Is  covered  by  any 
two  or  more  of  said  deeds  of  trust ;  and 
be  reports  from  the  tenor  ot  the  evidence 
before  him  that  all  ot  these  trusts  on  tbe 
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pergonal  estate  were  paid  off.  Tbat  the 
▼aloe  of  tbe  56  acrsB  and  82  poles  tract  Is 
f4S  per  acre,  aKKregatinK  $2,416.60.  Tbat 
the  valne  o(  the  84-acre  tract— tbat  is,  tbe 
reronant  of  tbe  land  conveyed  by  R.  C. 
Howard  and  wife  to  J.  W.  Dolan— is  $30 
per  acre,  that  is.  f  1,120.  Tbat  tbe  value  of 
tbe  remaining  tract  of  81  acres,  3  roods, 
and  82  perches,  conveyed  by  John  Parkin- 
son and  wife  to  E.  J.  Dolan,  is  fSU  per 
acre;  tbat  is,  $968.60.  As  a  whole  tbe 
tracts  would  be  worth  $36  per  acre,  or 
$4,395.10,  and  the  personal  property  is 
worth  $600.  Tbat  the  annual  rental  val- 
ue of  the  56-acra  tract  would  be  $84;  of 
84-acre  tract,  $34;  of  the  82  acres,  (near- 
ly,) $32.  Tbat  if  Mra.  E.  J.  Dulan  be  per-, 
mitted  to  bold  her  share  of  the  $900  worth 
of  improvements  on  tbe  66-acre  tract  cor- 
responding to  the  proportion  of  tbe  whole 
Surehase  money  which  was  paid  into  tbe 
l-acre  tract  of  land  for  her  by  Mrs. 
Moore,  1000-1581,  ber  part  of  this  place 
would  rent  for  $54.87  per  annum ;  If  not, 
ber  share  would  stand  in  the  proportion 
of  1.000  to  2,431,  which  would  only  entitle 
ber  to  receive  for  ber  share  of  the  rent  of 
this  66-acre  tract  of  land  $.S4.65  per  an- 
num ;  aiid  he  reports  that  she  is  entitled 
to  her  proper  proportion  of  said  improve- 
ments as  before  stated. 

Tbe  plaintiffs  excepted  to  said  commls- 
flioner's  report— i^rst,  liecause  a  lien  of 
$500  principal  and  $15  interest  secured  by 
deed  of  trust  was  reported  in  favnr  of  C. 
Dolan  as  flret  in  priority,  w;hen  said  com- 
missioner should  have  reported  no  lien  at 
all  in  favor  of  C  Dolan;  second,  because 
a  Hen  is  reported  second  in  priority  in  fa- 
vor of  John  Allen  for  $1,000  principal  and 
$66  interest,  when  it  appeara  from  the  deed 
of  trust  that  E.  J.  Dolan  was  not  a  party 
to  said  deed  of  trust;  third,  because  said 
commissioner  reports  that  Mrs.  £.  J. 
Dolan  is  entitled  to  bold  a  share  in  tbe 
'  $900  worth  of  improvements  comprising 
ber  share  in  tbe  real  estate.  The  defend- 
ants also  excepted  to  said  report — First. 
Because  it  does  not  And  that  Mrs.  Susanna 
Moore  paid  tbe  whole  of  thepurchasemon- 
ey  on  the  56-acre  tract  of  land  bought  of 
Joshua  Burley  and  wife.  Second.  Because 
it  finds  that,  third  in  point'  of  priority  in 
tbe  lands  described,  and  first  in  point  of 

griurity  of  any  presented  or  discovered 
y  said  commissioner  on  the  81 -acre  tract 
of  land  conveyed  by  John  Parkinson 
and  wife  to  E.  J.  Dolan,  was  tbe  Judg- 
meot'of  the  plalntlffH;  that  tbe  defendants 
claim  that  said  Judgment  is  no  Hen  upon 
any  of  the  real  estate  now  owned  by  Mrs. 
E.  J.  Dolan.  Tltird.  Because  the  commis- 
sioner reports  tbat  "if  Mre.  Dolan  be  per- 
mitted to  hold  her  share  of  tbe  $900  worth 
of  Improvements  on'  tbe  66-acre  tract  cor- 
responding to  tbe  proportion  of  tbe  whole 
purohase  money  which  was  paid  into  tbe 
56-acre  tract  of  land  for  her  by  Mrs.  Moore, 
1000-1531,  ber  part  of  this  place  would 
rent  for  $64.87."  The  defendants  claim 
tbat  tbe  whole  of  the  66-acre  tract  of  land 
beiongs.to  Mrs.  Moore,  as  well  as  all  tbe 
rents.  Issues,  and  profits.  Fourth.  Be- 
cause tbe  commissioner  reported  tbat  If 
not,  her  share  would  stand  in  the  propor- 
tion of  1,000  to  2,481.  wbicb  would  only  en- 
title ber  to  receive  for  her  share  of  the  rent 


of  this  66-acra  tract  of  land  $84.55  per  an- 
num. The  defendants  claim,  as  above, 
that  Mra.  E.  J.  Dolan  is  entitled  to  the 
whole  of  it.  and  that  tbe  plaintiffs'  Judg- 
ment is  no  lien  whatever  on  any  portion 
of  the  property. 

Numerous  depositions  were  taken  in  the 
cause  by  both  plaintiffs  and  defendants, 
and  on  tbe  4th  day  of  May,  1889,  tbe  court 
decreed  tbat  tbe  flrat,  second,  and  third 
of  said  exceptions  filed  by  the  plaintiffs  to 
tbe  report  of  said  commissioner  be  sus- 
tained, and  that  all  of  the  exceptions  filed 
by  the  said  defendants  be  overruled,  and 
tbat  the  report,  as  modified  by  the  sus- 
taining of  the  said  exceptions  of  the  plain- 
tiffs, was  confirmed.  The  court  also  ds- 
creed  tbat  the  plaintiffs'  Judgment,  with 
its  accrued  interest,  amounting  to  $2,180.- 
18,  and  $17.92  costs,  was  tbe  only  Hen  up- 
on the  84-acre  tract;  the  same  being  the 
remnant  of  the  Howard  tract.  Tbat 
Elizabeth  J.  Dolan  was  entitled  as  her 
separate  property  to  $1,000,  paid  by  Mrs. 
Moore  in  part  payment  of  tbe  purchase 
money  of  the  tract  of  land  descritied  in 
said  report  as  the  " 66-acre  Tract, "and 
that  inasmuch  as  she  bad  enjoyed  posses- 
slon  of  said  land,  and  the  rents  and  profits 
thereof,  she  was  not  entitled  to  interest 
on  the  said  $1 ,000,  except  from  such  time 
as  tbe  sale  therein  directed  to  be  made 
should  be  confirmed;  and  that  tbe  liens 
upon  said  tract  of  land  were,  flrat  in  crier 
of  priority,  tbe  sum  of  $1,000  in  favor  of 
said  Elizabeth  J.  Dolan;  second,  the  lien 
of  the  Judgment  of  plaintiffs  for  tbe  said 
sum  of  $2,180.18,  with  interest  from  tbe 
date  of  said  decree,  and  $17.92  costs;  and, 
it  appearing  that  the  rents  and  pronts  of 
said  lands  would  not  pay  off  said  lien  of 
tbe  plaintiffs  in  five  yeara,  proceeded  to 
direct  tbat,  unless  said  Judgment,  interest, 
and  costs  be  paid  the  plaintiffs  in  30  days 
from  the  date  of  said  decree,  a  commis- 
sioner therein  appointed,  upon  the  terms 
therein  Indicated, should  make  sale  of  said 
34-acre  tract,  also  said  60  acre  tract,  offer- 
ing first  the  said  34-ucre  tract,  and.  if  tbat 
did  not  produce  a  sufficient  amount  to 
pay  said  Judgment,  interest,  and  costs, 
then  to  proceed  to  sell  said  6iS-acre  tract; 
and  also  directing  a  commissioner  to  pul>- 
iish  the  notice  to  lienboldere,  as  provided 
in  section  7  of  chapter  189  of  tbe  Code;  and 
from  this  decree  the  appellants  applied  for 
and  obtained  this  appeal. 

Tbe  flrat  error  assigned  by  tbe  appel- 
lants is  tbat '  tbe  coifrt,  in  said  decree  of 
May  4, 1889,  decrees  said  Elisabeth  J.  Dolan 
tbe  payment  of  $1,000,  (which  was  Invest- 
ed in  said  66-acra  tract,)  but  denies  her 
any  interest  thereon,  or  any  share  in  tbe 
rents  and  profits  of  the  lands.  The  court, 
in  this  decree,  seems  to  excuse  its  action 
by  stating  tbat  tbe  said  Elisabeth  J.  Do- 
lan had  had  the  use  and  enjoyment  of  said 
land.  It  is  true,  she  had  Hved  open  tbe 
land ;  but,  even  if  tbe  court  was  correct  In 
saying  that  she  should  be  charged  with 
a  portion  of  said  rents,  issues,  and  profits, 
can  the  court.  In  tbe  absence  of  any  evi- 
dence, assume  that  the  Interest  upon  said 
$1,000  was  equal  to  and  should  extinguish 
thelnteres;t  on  said  sum?  The  rents,  is 
sues,  and  profits  mlgbtbavebeen  of  great- 
er or  less  value  than  said  Interest,  or  bav* 
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amounted  to  more  or  leas;  but  I  cannot 
think  the  court  bad  a  riRht,  In  the  absence 
of  auy  data  or  evidence  upon  the  question, . 
to  balance  one  against  the  other.  Again, 
how  does  the  court  ascertain  that  the  de- 
fendant Elizabeth  J.  Dolan  was  only  enti- 
tled to  the  sum  of  f  1.000  out  of  the  pro- 
ceeds of  said  56-acre  tract  of  land.  It  may 
be  true  that  Mrs.  Moore  only  paid  that 
sum  for  her  towards  the  purchase  roon^  of 
said  tract,  and  that  the  remaining  $531 
was  paid  by  John  W.  Dolan,  or  out  of 
funds  that  he  was  entitled  to;  but,  if  that 
was  true,  how  could  the  court  properly 
determine  that  the  defendant  Elisabeth  J. 
Dolan  would  only  be  entitled  to  $1,000, 
no  more  and  no  less?  By  paying  that 
amount  she  became  a  Joint  owner  with 
whatever  party  paid  the  $631,  and  was 
clearly  entitled  to  the  proceeds  in  that 
proportion.  If  she  paid  the  entire  $1,531, 
she  was  entitled  to  the  whole  of  the  land, 
and  the  entire  proceeds,  if  the  court  bad 
any  right  to  sell  it;  and  whatever  sum 
said  land  brought  she  would  be  entitled 
to  share  in  the  proceeds  in  the  proportion 
of  $1 ,000  to  $631 ;  and  the  court  had  no 
right  to  arbitrarily  fix  her  interest  in  said 
land  at  $1,000  when  it  would  depend  en- 
tirely upon  the  amount  realised  by  the 
■ale. and  mightgreatly exceed tbatamonnt 
or  might  be  less. 

The  claim  asserted  by  the  plaintiffs  in 
this  case,  and  which  they  must  sustain  If 
they  succeed  in  subjecting  the  real  estate 
described  in  their  bill  to  the  payment  of 
their  Judgment,  is  that  said  real  estate 
was  the  property  of  the  defendant  John 
W.  Dolan,  and  not  the  property  of  his  wife, 
Elisabeth  J.  Dolan.  The  56-acre  tract 
seems  to  be  the  first  tract  purchased,  and 
on  which  the  defendant  John  W.  Dolan 
and  his  wife  and  children  took  up  their 
residence.  This  tract  appears  to  have 
been  paid  for  by  Mrs.  Susanna  Moore,  the 
mother  of  the  defendant  John  W.  Dolan, 
and  at  her  instance  it  was  conveyed  to 
Mary  Banning,  the  mother  of  Elisabeth  J. 
Dolan.  This  provision  seems  to  ha  ve  been 
made  by  Mrs.  Moore,  who  had  an  im- 
provident husband,  in  order  that  she 
might  have  a  home  with  the  Dolan  family; 
and  it  was  a  part  of  the  consideration  for 
said  payment  that  she  was  to  have  a 
home  and  support  in  their  family,  should 
she  demand  it.  This  purchase  and  pay- 
ment was  made  between  1866  and  1869. 
The  deed  was  made  from  Burley  and  wife 
to  Mary  Banning  on  the  25th  day  of  No- 
vember, 1869,  and  tl>e  receipt  of  the  pur- 
chase money,  $1,531,  was  acknowledged 
on  the  fare  of  the  deed.  This  money  both 
J.  W.  Dolan  and  E.  J.  Dolan  state  was 
paid  by  Susanna  Moore. 

The  Judgment  of  the  plaintiffs  was  ob- 
tained on  the  12tb  day  of  October,  1872, 
and  was  docketed  on  the  24th  day  of  Jan- 
uary, 1873.  As  to  the  43  acres,  2  roods,  and 
15  poles  of  land  which  was  conveyed  by 
R.  O.  Howard  and  wife  to  John  W.  Dolan, 
It  appears  that  said  deed  bears  date  on 
the  itth  day  of  March,  1869,  and  said  R. 
O.  Howard  appears  to  have  acknowl- 
edged the  deed  In  Marshall  county,  W.Va., 
while  his  wife  acknowledged  ,the  same  in 
Blackford  county,  Ind.,and  tbe  same  does 
not  appear  to  have  lieen  admitted  to  rec- 


ord until  Augnat  28, 1880,  but  It  does  ap- 
pear that  said  John  W.  Dolan  and  win 
made  a  deed  for  said  land  to  Mary  Ban- 
ning on  the  25tb  day  of  November,  1868, 
which  was  placed  on  the  record  the  next 
day.  At  that  time  there  was  no  Judgment 
lien  in  favor  of  the  plaintiffs,  and  no  suit 
brought  or  threatened,  and  the  Judgment 
was  not  obtained  until  three  years  after- 
wards; and,  although  the  title  to  said 
tract  passed  into  said  John  W.  Dolan,  no 
lien  attached,  for  the  reason  that  there 
was  no  Judgment  in  favor  of  plaintiffs 
against  him  at  that  time;  and  although 
the  legal  title  vested  for  a  short  time  in 
him  he  paid  none  of  the  pun^haee  money, 
and  was  compelled  to  convey  it  to  Mrs. 
Banning,  who  did  in  some  manner  raise 
the  money,  and  pay  for  the  same.  John 
W^  Dolan  says  in  his  deposition  he  was 
able  to  pay  no  portion  of  the  purchase 
money;  that  the  deed  was  made  to  him 
by  mistake,  and  was  intended  to  have 
been  made  to  Mary  Banning,  who  paid 
the  purchase  money;  and  the  fact  that 
said  deed  was  acknowledged  by  the  wife 
of  said  Howard  in  the  state  of  Indiana 
tends  to  confirm  his  statement ;  and  it  ap- 
pears that  said  John  W.  Dolan  was  the 
mere  conduit  through  whom  the  title 
passed  to  Mrs.  Banning,  and  he  made  the 
conveyance  to  avoid  the  expense  and 
trouble  of  sending  again  to  Indiana  to 
get  the  title  from  Howard  and  wife.  While 
It  is  true  this  conveyance  was  made  to 
John  W.  Dolan,  as  he  says,  through  mis- 
take, yet,  if  he  had  made  the  contract  for 
its  purchase,  it  Is  held  in  Hamilton  v. 
Steele,  22  W.  Va.  848.  that  when  a  title- 
bond  tor  land  is  executed  by  the  vendor  of 
land  to  the  husband,  and  the  considera- 
tion is  paid  by  the  husband,  as  the  agent 
of  bis  wiie,  directly  from  the  proceeds  of 
tbe  sale  of  his  wife's  separa  te  estate,  and 
timber  taken  from  the  land,  tbe  hus- 
band being  insolvent,  such  deed  is  not 
frandolent,  and  the  land  is  not  liable  to 
the  debts  of  tbe  husband.  On  the  16tb 
day  of  September,  1S75,  Mary  Banning 
conveyed  said  Howard  tract,  less  8  acres 
and  14  poles,  which  had  been  conveyed  to 
John  Parkinson  by  deed  dated  June  1, 
1869,  and  said  56-acre  tract  to  J.  C.  Con- 
nelly, trustee  for  the  said  Elisabeth  J. 
Dolan.  On  the  13th  day  of  August,  1881, 
J.  C.  Connelly,  as  such  trustee,  Elizabeth 
J.  Dolan,  and  John  W.  Dolan  gave  a  deed 
of  trust  on  said  two  tracts  of  land  to  se- 
cure to  William  Collins  a  note  for  $500, 
bearing  even  date  therewith,  on  tbe  face 
of  which  note  said  E.  J.  Dolan  charged 
her  separate  estate  with  the  payment 
thereof,  and  on  the  21st  day  of  June,  1886, 
James  Connelly,  trustee  for  Elisabeth  J. 
Dolan,  and  John  W.  Dolan  united  In  a 
deed  of  trust  to  Richard  Allen,  trustee,  on 
said  66-acre  tract  and  said  84-acre  tract 
to  secure  tbe  payment  of  a  note  for  $1,100, 
bearing  even  date  therewith,  signed  by 
James  Connelly,trustee, Elisabeth  J.  Dolan, 
and  J.  W.  Dolan,  and  charging  her  sepa- 
rate estate  on  the  face  of  said  note,  which 
note  was  payable  to  John  Allen,  and  said 
deed  was  signed  and  sealed  by  said  Elisa> 
beth  J.  Dolan ;  and  it  Is  in  regard  to  this 
deed  that  the  commissioner  expressed 
some   doubt  as  to  whether  It  was  the 
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Eroperty  of  Elizabeth  J.  Dolan,  becanse 
er  name  does  out  appear  in  tbe  body  of 
the  deed;  but  I  do  not  regard  this  mate- 
rial, auder  tbe  clrcamstances,  as  tbe  legal 
title  was  in  the  trustee,  James  C.Connelly, 
who,  as  truKtee,  appears  to  be  one  of  the 
grantors,  and  Mrs.  £.  J.  Dolan  approves 
and  ratifies  and  assents  to  bis  act  by  sign- 
ing and  acknowledging  the  deed.  This 
money  was  borrowed  to  pay  for  the  81- 
acre  tract,  and  tbe  evidence  Is  that  It 
never  has  been  repaid. 

The  real  estate  which  is  soDgbt  to  be 
subjected  in  this  suit,  so  far  as  it  has 
been  paid  for,  appears  to  have  been  paid 
for  by  Mrs.  Banning  and  Mrs.  Moore.  Tbe 
only  property  owned  or  claimed  by  John 
W.  Dolan  when  the  family  came  to  West 
Virginia  was  a  mare  worth  f  25,  and  two 
cows.  What  little  credit  said  J.  W.  Do- 
lan afterwards  acquired  was  derived  prin- 
cipally from  the  fact  that  he  was  consld- 
eied  hunnst,  and  would  pay  back  what  be 
borrowed ;  and  also  from  the  tact  that  be 
was  managing  the  farm.  This  was  stated 
by  the  witness  Pipes.  The  allegation  of 
tbe  plaintiffs'  bill  is  that  this  real  estate 
was  paid  for  by  the  defendant  John  W. 
Dolan.  and  that  the  property  was  con- 
veyed to  Mrs.  Bannlng-to  avoid  the  pay- 
ment of  the  plaintiffs'  claim,  and  that  tbe 
purchase  money  was  really  paid  by  John 
w.  Dolan  or  his  wife.  Now,  In  regard  to 
the  66-acre  tract  paid  for  by  Mrs.  Moore, 
the  burden  of  proof  does  not  rest  upon 
Mrs.  Moore  or  on  Mrs.  Dolan  to  show  how 
and  In  what  mnaner  it  was  paid,  as  is  the 
case  where  property  is  conveyed  directly 
to  a  married  woman,  bnt  tbe  burden  of 
proof  is  (mthe  plaintiffs  to  show  that  Mrs. 
Moore  did  not  pay  said  purchase  money, 
and  tbe  same  rule  applies  as  to  the  pay- 
ment by  Mrs.  Banning  for  the  Howtird 
tract.  In  order  that  the  plaintiffs  should 
succeed  in  enforcing  their  Judgment  lien 
atralnKt  any  of  this  real  estate  It  was  in- 
cumbent upon  them  to  show  that  the 
property  was  purchased  by  John  W. 
Dolan,  or  with  bis  money.  Tbe  evidence 
shows  that  he  was  acting  as  the  agent 
for  bis  wife  In  the  management -of  her 
farm,  and  that  he  had  no  property;  and 
in  his  deposition  he  states  that  he  had 
been  afflicted  for  the  last  30  years,  some- 
times very  seriously, and  that  at  times  for 
6  weeks  he  could  not  dress  himself,  and 
that  he  had  not  gone  oat  to  do  a  day's 
work  for  20  years ;  and  the  witnesses  J . 
L.  Dolan,  William  Fletcher.  J.  A.Connelly, 
William  Darr,  Robert  Winters,  and  J.  B. 
Hicks  concur  in  stating  that  he  had  no 
personal  property.  It  appears,  however, 
that  said  John  W.  Dolan  and  E.  J.  Dolan 
had  seven  sons;  that  she  had  the  use  and 
occnpation  of  these  two  tracts  of  land, 
aggregating  100  acres,  which  she  man- 
aged and  cultivated  while  the  title  was 
held  by  Mrs.  Banning  as  a  trustee  for  her; 
and  tbe  question  is  whether  if,  by  industry 
and  prudent  management,  assisted  by 
the  labor  of  her  sons  and  the  agency  of 
her  Invalid  husband,  she  did  maoage  to 
derive  profits  therefrom  which  were  ap- 
plied In  payment  in  whole  or  in  psnrt  for 
either  of  these  tracts  of  land,  would  said 
lands,  or  any  portion  thereof,  have  been 
thereby  rendered  liable  for  tbe  payment 


of  the  debts  or  judgments  against  said 
John  W.  Dolan?  In  the  case  of  Penn  v. 
Whitehead,  17  Grat.  604,  it  was  held 
that  "a  married  woman  having  a  sepa- 
rate estate  may  engage  in  trad^  with 
the  consent  of  her  husband,  and  may,  to 
the  extent  of  her  power  over  it,  subject 
her  estate  to  tbe  payment  of  the  debts, 
and  she  will  be  entitled  to  the  profits  of 
the  trade  as  against  her  husband  and  his 
creditors,  to  the  extent  at  least  to  which 
such  profits  may  not  be  due  to  the  labor, 
skill,  capital,  or  credit  furnished  by  her 
husband."  Under  section  3  of  chapter  66 
of  tbe  Code  "any  married  woman  may 
take  by  inheritance,  or  by  gift,  grant,  or 
devise  or  bequest,  from  any  person  other 
than  her  husband,  and  hold  to  ber  sole 
and  separate  use,  and  convey  and  de- 
vise, real  and  personal  property  and  any 
Interest  or  estate  therein,  and  the  rents, 
issues,  and  profits  thereof,  in  the  same 
manner  and  with  like  effect  as  if  she  were 
unmarried,  and  the  same  shall  not  be  sub- 
ject to  the  disposal  of  her  husband,  nor  be 
liable  tor  his  debts."  We  also  find.  In 
Bump  on  Fraudulent  Conveyances.  252, 
in  speaking  of  the  wife's  earnings,  the  au- 
thor says:  "If  he  [speaking  of  the  hus- 
band] allows  ber  to  labor  upon  real  es- 
tate owned  by  ber,  this  will  not  render  tbe 
products  liable  to  levy  under  an  execution 
airalnst  him. "  See  Johnson  v.  Vail,  14  N. 
J.  £q.  423.  Also  In  tbe  case  of  Miller  v. 
Perk,  18  W.  Va.  75,  it  was  held  by  this 
court  that  "a  married  woman,  having  per- 
sonal property,  which  she  Is  allowed  to 
hold  by  statute  as  her  separate  property, 
may  barter  and  trade  with  reference 
thereto  through  herhusband  as  her  agent, 
and  will  be  entitled  to  the  increase  there- 
of though  living  with  her  husband ; "  and, 
"although  the  husband  may  have  given 
his  own  labor  In  such  barter  and  trade, 
and  used  the  labor  of  his  horse  therein,  in 
the  absence  ol  the  fraud  of  the  wife  this 
does  not  change  tbe  character  of  the 
property,  and  tbe  property  Is  not  liable 
for  the  debts  of  tbe  husband."  If  any- 
thing was  paid  on  either  of  these  tracts  of 
land  by  John  W.  Dolan  or  by  Elizabeth  J. 
Dolan  it  is  evident  that  it  was  paid  from 
profits  derived  from  the  cultivation  of  the 
same,  or  from  stock  raised  thereon  and 
sold  by  said  J.  W.  Dolan  as  the  agent  of 
his  wife.  Wells,  on  the  Separate  Property 
of  Married  Women,  p.  169,  §  113,  says: 
"But  suppose  the  products  of  land  result 
from  the  labor  of  tbe  husband  on  it,  to 
whom  do  they  belong?  It  Is  the  settled 
doctrine  in  most  of  the  states  that  they 
belong  to  tbe  wife,  who  'ought  not  be 
held  to  have  lost  all  ber  rights  In  the  prod- 
ucts of  the  farm  merely  because  she  has 
employed  her  husband  to  work  upon  it, 
and  because  his  services  have  contributed 
to  the  accumulations.'  No  Interest  in  her 
separate  estate  can  be  acquired  either  by 
the  husband  or  his  creditors  through  his 
services  as  managing  agent,  nor  is  ber 
title  Impaired  by  applying  an  indefinite 
portion  of  the  Income  to  his  support,  for, 
while  the  law  does  not  require  her  to  sup- 
port him,  neither  does  it  prohibit  this  as 
a  wrong  or  a  fraud. "  See  Feller  v.  Alden, 
23  Wis.  805;  Buckley  v.  Wells.  33  N.  Y.  530. 
In  this  case  the  wife's  skill  and  labor  were 
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contrlbated  towards  the  calUratlon  and 
manasement  of  the  tarm ;  and  In  Bailey  v. 
Gardner,  ( W.  Va.)  5S.  E.  Rep.  686,  tblsconrt 
held  that  tbe  earnings  of  the  wife  were  his, 
and  subject  to  tbe  payment  of  bis  debts. 
This  is  the  law  of  this  state  where  tlie 
wile's  labor  and  skill  is  not  applied  to  her 
separate  estate,  but  snch  is  not,  and 
oagbt  not  to  be,  the  law  where  such 
labor  and  skill  is  applied  to  her  separate 
estate.  The  evidence  in  this  case  discloses 
that  tbe  husband  was  afflicted  with  dis- 
ease, and  'did  little  or  nothing  towards 
tbe  support  of  his  family  or  cultivation 
of  his  farm ;  but  he  had  seven  aons,  who 
did  contribute  without  objection  of  the 
father,  and  he  asserts  no  claim  to  the 
avails  of  their  labor,  and  must  be  consid- 
ered to  have  released  to  bis  said  sons  all 
claim  to  their  services ;  and  the  creditor 
cannot  subject  the  proceeds  of  their  labor, 
U  they  see  proper  to  bestow  it  upon  the 
separate  property  of  their  mother,  to  the 
payment  of  their  debts.  In  the  case  of 
Fenn  v.  Whitehead,  17  Qrat.  504,  the  court 
held  tbafan  infant  may  tiea  partoer.and 
bis  father,  though  indebted  and  insolvent, 
may  release  to  his  son  all  claim  to  his 
services,  and  tbe  consent  of  the  father  to 
the  bou'h  becoming  a  partner  is  a  release 
of  bis  services."  How  much  more  they 
earned  than  it  took  to  support  them  and 
provide  for  their  wants  and  necessities 
does  not  appear,  and,  if  it  did,  I  do  not 
consider  said  surplus  liable  for  their 
father's  debts  nnder  tbe  circumstances  of 
this  case. 

As  to  the  81-acre  tract,  the  money  was 
borrowed  by  creating  liens  on  tbe  other 
tracts  to  pay  for  it.  and  no  part  of  it  has 
been  paid,  and  I  do  not  think  it  liable  for 
tbe  payment  of  the  plaintlHt)'  Judgment. 
All  of  this  land,  then,  that  has  been  paid 
for  was  either  paid  for  by  Mrs.  Moore, 
Mrst  Banning,  or  profits  arising  from  the 
cultivation  of  this  land  held  by.  trustee 
for  the  beneflt.of  Elisabeth  J.  Dolan :  and, 
looking  at  tbe  entire  circumstances  of  tbe 
casein  the  llgbtof  the  rulings  of  thtscourt 
and  the  law  bearing  upon  the  questions 
involved,  my  conclDsion  is  that  the  decree 
complained  of  mnst  be  reversed,  nnd  this 
court  proceeding  to  render  such  decree  as 
the  court  below  should  have  rendered,  it 
is  ordered,  adjudged,  and  decreed  that 
tbe  plaintiffs'  bill  be  dismissed,  with 
cfMtts,  and  tbe  appellees  mnst  pay  tbe 
costs  of  this  appeal. 

Lt7CAS,  P.,  and  Bran.von,  J.,  concurred. 
Holt,  J.,  absent. 


(34  W.  V*.  171) 

SKODORAS8  T.  COPENHATEB  et  OJ. 

(Supreme  Court  of  Appeals  of  Wat  TlnHnla. 
Nov.  §6,  1890.) 

APPBAI/— Ob»otiok8  Waitsd. 
This  was  an  action  of  ejectment  with  ver- 
dict in  favor  of  the  plaintiff  below.  The  defend- 
ants below  moved  the  court  to  set  aside  the  ver- 
dict and  grant  them  a  new  trial,  but  no  excep- 
tion was  taken  or  objection  made  to  such  ruling 
so  far  as  the  record  shows.  Held,  sucb  error,  ii 
any,  is  taken  to  have  been  waived,  following  the 
rule  laid  down  In  State  v.  Rollins,  31  W.  Va.  868, 
•  S.  B.  Rep.  92S,  and  In  other  cases. 
(SyUahua  by  the  CowrL) 


Error  and  aapersedeaa  to  circuit  court, 
Wetsel  county. 

Robert  MoBldowny,  tor  plaintiffs  In  er- 
ror. W.  S.  Wiley,  E.  B.  Snodgrass,  and 
W.  O.  Snodgraaa,  for  defendant  in  error. 

Holt,  J.  This  was  an  action  of  eject- 
ment tried  in  the  circuit  court  of  Wetsel 
county  with  verdict  and  Judgment  for  the 
plaintiff.  During  tbe  progress  of  the  trial 
various  exceptions  were  taken  to  rulings 
of  the  court,  and  noted  on  tbe  record,  and 
a  motion  was  made  by  defendants  Copen- 
baver  and  Barkus  to  the  court  below  to 
set  aside  tbe  yerdict  of  tbe  Jury  and  grant 
them  a  new  trial,  which  motion  the  conrt 
overruled;  but  the  record  does  not  show 
that  any  objection  was  made  or  exception 
taken  to  such  ruling,  therefore  this  court 
cannot  look  into  the  assignment  of  errors 
contained  in  the  bill  of  exceptions.  State 
T.  Rollins,  81  W.  Va.  S63.  6  S.  £.  Rep.  »28; 
Brown  ▼.  Brown,  29  W.  Va.  777,  2  S.  E. 
Rep.  808;.Congrove  v.  Burdett,  28  W.  Va. 
220;  Danks  v.  Rodeheaver,  26  W.  Va.  274; 
btate  V.  Thompson,  Id.  149;  State  v. 
Phares,  24  W.  Va.  657;  Riddle  v.  Core,  21 
W.Va.  530;  Shrewsbury  v.  Miller,  10  W. 
Va.  115.  The  judgment  of  tJie  circuit  court 
is  therefore  affirmed. 

Lt7CA8.  P.,  and  Enolish  and  Bbammon, 
JJ.,  concur. 

(84  W.  Va.  244) 
BtATK  V.  ICK. 

(SaprefM  Court  of  Appeals  of  Wett  nroinio. 
Nov.  28,  1880.) 

PbBSUIIPTIONS  on  APPBAIy-JOBT — CSIMINAL  LaW 

— Faildbe  or  DsrsNOASi  to  TasTirx — Rbvuw 
or  Etiobncb. 

.  1.  Where  it  appears  by  the  record  in  a  felony 
case  that  the  Jury  were  elected,  impaneled,  tried, 
and  sworn  as  required  by  law,  it  will  be  pre- 
sumed In  this  court  that  the  proper  oath  was  ad- 
ministered to  them,  and  especially  Is  this  the 
case  where  the  prisoner  and  his  counsel  were 
present  in  court,  and  made  no  objection  at  the 
time  the  oath  was  administered, 

a.  During  the  progress  of  a  trial  for  felony, 
it  is  tbe  duty  of  the  sheriff  and  his  dnputies  to 
keep  the  Jury  together,  etc. ,  as  required  by  law, 
but  it  Is  not  necessary  that  they  should  be  sworn 
so  to  do  at  each  recess  or  adjournment  of  court.  ' 

8.  When  on  a  trial  for  murder  a  witness  for 
the  state  bad  been  examined  by  the  state,  and 
said  witness  had  testified  that  on  a  certain  occa- 
sion, a  few  days  after  the  inquest  bad  been  held, 
tbe  prisoner  was  cutting  timber  near  the  resi- 
dence of  witness,  and  that  prisoner  did  but  little 
work,  and  stopped  and  talked  a  great  deal,  and 
after  tiie  witness  was  turned  over  to  prisoner's 
counsel  for  cross-examlnatioo  the  prisoner  by  his 
counsel  asked  said  witness  if  it  had  not  been  com- 
municated to  the  prisoner  that  be  was  still  sna- 
pioioned  as  having  klUed  the  deceased,  where- 
upon the  assisting  prosecuting  attorney  suggested 
to  attorneys  for  the  prisoner,  in  the  hearing  of 
the  Jurv,  that  the  attorneys  could  prove  this  fact, 
— ^that  w,  whether  this  matter  had  been  communi- 
cated to  the  prisoner  by  their  own  parties  when 
they  are  put  on  the  stiuid, — to  which  remark  the 
prisoner  ol>)ected.  This  suggestion,  made  by  said 
assistant  prosecuting  attorney,  could  not  be  con- 
sidered as  a  reference  made  to  or  comment  upon 
the  prisoner's  failure  to  testify  in  his  own  be- 
half, or  as  falling  within  the  inhibiting  clause  of 
section  19,  o.  152,  Ck>de. 

4.  Where  the  evidence  given  is  certified  in 
the  bill  of  exceptions,  and  not  the  faots  proved, 
and  it  does  not  appear  from  said  bill  of  exoepr 
tlons  that  the  evidence  certified  was  all  of  the 
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STidcnce  before  the  Jury  apoa  which  they  found 
their  verdict,  it  does  not  afBrmatlvely  appear 
that  the  verdict  is  contrary  to  the  evidence,  or 
that  it  was  error  in  the  oourt  ImIow  to  refuse  a 
new  trial  on  the  ground  ^t  the  verdict  was 
•gainst  evidence. 
layUabua  by  the  Court.) 

Error  to  clrcoft  court,  Lewis  county. 

A.  Edmlston  and  IV.  W.  Brunnon,  for 
plaintiff  in  error.  Attjr.  Geo.  CaidwttU,  for 
tbe  State. 

ENOLiflH,  J.  At  the  October  term,  1889, 
of  the  circuit  court  of  Lewis  county,  an  In- 
dictment was  found  afiralnst  one  Heniehel 
Ice,  charging  him  with  the  munler  of  one 
Jacob  U.  Alkire.  After  several  continu- 
ances of  the  case  the  prisoner  appeared  in 
court,  and  pleaded  "not  guilty,  and  is- 
sue was  thereon  Joined,  an<l  thereupon 
came  a  Jury,  who  the  record  states  were 
"elected,  tried,  impaneled,  and  sworn  ao> 
cording  to  law  to  try  the  Issue  Joined;" 
and  on  the  25th  day  of  June,  IMM),  the  Jury 
returned  a  verdict  of  guilty  of  murder  In 
the  second  degree;  and  on  the  28lh  day  of 
June,  1!>D0,  the  iirisoner,  by  his  counsel, 
moved  the  court  to  set  aside  the  verdict 
of  sill d  Jury,  and  grant  blm  a  new  trial; 
which  motion  the  court  overruled,  and 
Judgment  was  rendered  that  the  said 
Herschel  Ice  be  imprisoned  in  the  pentten< 
tiary  of  this  state  fortheterm  of  six  years. 
On  the  trial  of  the  case  the  prlnoner  ex- 
cepted to  certain  rulings  and  opinions  of 
the  court,  and  tendered  fieveral  bills  of  ex- 
ceptions marked,  respectively,  as  Nos.i"l, " 
"2,"  "8,"  and  "4."  which  were  made  a 
part  of  the  record:  and  thereniion  the 
prisoner  a|>|>lle<l  for  and  obtained  a  writ 
of  error  to  this  court. 

The  first  error  assigned  by  connsel  for 
the  plaintiff  In  error,  to-wlt,  that  "the  rec- 
ord does  not  show  the  finding  ^of  any  In- 
dictment againHt  the  prisoner,  that  part 
of  the  tecord  relating  to  such  finding  be- 
ing the  mere  certificate  of  the  clerk, "  need 
not  be  considere«l,  by  reason  of  the  fact 
that,  upon  a  diminution  of  the  reconl  be- 
ing suggested,  the  omitted  portion  of 
said  record  sent  np  In  response  to  the  writ 
■  of  certlornrt  discloses  the  fact  that  there 
was  a  proper  record  of  ttie  finding  of  said 
indictment. 

The  second  error  relied  on  by  connsel 
for  the  prisoner  Is  that  "it  was  error  to 
swear  the  Jury  to  try  the  Issue  Joined,  as 
was  done  in  this  case,  such  oath  not  be- 
ing proper  io  a  case  for  a  felony. "  Now, 
it  istruethat  this  oath  was  not  in  accord- 
ance with  the  time-honored  formula  pre- 
scribed In  RoblnKon's  Forms,  p.  55:  "You 
shall  well  and  truly  try  and  true  deliver- 
ance make  between  the  state  and  A.  B., 
the  prisoner  at  the  bar,  whom  you  shall 
have  In  charge,  and  a  true  verdict  give  ac- 
cording to  the  evidence, '  so  help  me  God ;' " 
bnt  the  record  does  show  that  the  Jury 
was  elected,  tried.  Impaneled,  and  sworn 
according  to  luw;  and  we  And  the  weight 
of  modern  authority  to  hold  that,  where 
the  record  shows  In  a  felony  case  that  the 
Jury  were  sworn  as  required  by  law,  we 
must  presume  that  the  proper  oath  was 
adralnlstnred  to  them;  especially  is  this 
the  case  where  the  prisoner  and  bis  coun- 
sel wer>  present  in  court,  and  no  objection 


was  made  at  the  time  the  oath  was  ad- 
ministered. In  the  case  of  ItUHsell  v.  State, 
lU  Tex.  2M8,  we  find  it  Is  held  that,  "  where 
the  entry  of  Judgment  In  a  criminal  case, 
after  stating  the  appearance  of  the  par- 
ties and  thecomlng  of  the  Jury,  continued, 
"who,  being  duly  elected.  Impaneled,  and 
sworn,  the  cause  to  try  according  to  law, 
and  after  heurlngthe  evidence, "etc.,"  that 
the  entry  could  not  be  regarded  as  a  state- 
ment of  the  form  or  substance  of  the  oath 
which  was  really  administered  to  the 
Jury, and  thejuiigment  was  atflrmed;"  and 
In  the  case  of  Wrockiege  v.  8tate.  I  Iowa, 
lUK,  It  w  as  held  that,  "  where  the  record 
shows  that  the  Jury  were  sworn  the  truth 
to  speak  upon  the  Issue  Joined,  It  Is  a  suf- 
ficient compliance  with  the  statute,  and 
at  least  that  the  court  must  so  consider  It 
where  the  record  does  not  show  that  ob- 
jection was  taken  to  the  oath  In  the  court 
below;"  and  In  the  ctise  of  State  v.  Os- 
trander,  IH  Iowa,  4:I6,  the  court  held  that 
"the  record  of  the  trial  of  an  Indictment 
recite<l  that  whore  the  Jury  were  duly  Im- 
paneled and  sworn  well  and  truly  to  try 
the  cnuse,  (naming  It.)  and  a  true  verdict 
g:lve  thereon,  accurdlng  to  the  evidence 
an<l  the  best  of  tlieir  ability,"  in  the  ab- 
sence of  a  record  showing  the  contrary,  it 
will  be  presumed  that  the  outb  was  In 
due  form;  "that,  assuming  that  the  rec- 
ord set  out  the  oath  literally  as  it  was 
administered  to  the  Jury,  It  was  sutfl- 
clent;"  and  in  the  case  of  Lawrence  v. 
Com..  80  (>rat.  849,  Judge  Moncuke.  after 
quoting  the  old  form  of  the  oatn  adminis- 
tered to  tne  Jury  In  such  cases  from  3  Uob. 
Pr.  (Old,)  174,  says:  "There  can  be  no 
doubt  as  to  the  correctness  of  this  form, 
which  is  generally,  if  not  alwa.vs,  pursued 
ln°  cases  of  felony,  and  was  no  doubt  pur- 
sued In  this  case,  but  is  not  prescrilted 
by  any  law,  common  or  statute,  and  one 
of  the  same  import  would  be  sutticlent. 
It  is  not  necessary  that  the  form  should 
be  copied  In  the  record,  but  sufficient  that 
the  jury  should  therein  appear  to  have 
been  duly  sworn."  In  that  case  It  ap- 
pears from  the  record  that  the  Jury  **  were 
sworn  the  truth  of  and  upon  the  premises 
to  speak,"  and  yet  the  court  held  that  it 
was  not  necessary  that  the  form  of  the 
oath  administered  to  the  Jury  should  be 
entered  on  the  record,  but  It  was  suffi- 
cient if  it  appeared  that  they  were  duly 
sworn.  In  the  case  under  consideration. 
It  appears  that  the  Jury  were  elected,  tried. 
Impaneled,  and  sworn  according  to  law 
to  try  the  issue  Joined :  and  if  the  record 
In  Lawrence's  Case,  supra,  is  to  t>e  regard- 
ed as  snlticlent,  much  more  so  most  it  be 
considered  sufficient  In  this  case. 

The  third,  fonrth,  fifth,  sixth,  and  sev- 
enth assignments  of  error  relate  to  the 
oath  administered  to  the  sheriff  and  his 
deputies  by  the  clerk  at  different  times 
during  the  trial,  and  It  Is  claimed  that  the 
oath  so  administered  at  the  different 
times  referred  to  is  not  sufilclent.  The 
questions  raised  by  these  assignnientM 
have  already  l>een  passed  upon  by  this 
court  in  the  case  of  state  v.  Poindexter, 
23  W.  Va.  805,  in  which  It  was  held  that, 
"while  it  Is  customary  for  the  circuit 
court,  engaged  in  the  trial  of  a  felony 
case,  before   its    adjournment  until    the 
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next  day  to  administer  to  the  staerlft  or 
some  of  bis  deputies  tiie  usual  oath  that 
h«  or  they'  will  keep  the  Jur>>  toK«ther,and 
neither  speak  to  them  nor  permit  any 
other  person  to  do  so  until  they  return 
Into  court,*  yet  there  is  nu  law  requiring 
the  court  to  do  so,  and,  if  the  same  be 
done,  no  additional  duty  or  responsibility 
In  thereby  Imposed  upon  the  sheriff  or 
other  uBicer. "  And  also  in  the  case  of 
State  V.  Chores,  81  W.  Va.  491,  7  S.  E.  Rep. 
413,  Johnson,  P.,  in  delivering  the  opinion 
of  the  court,  said :  "  It  is  assigned  as 
error  that  the  sheriff  or  deputy  was  not 
sworn  each  day  they  had  the  jury  in 
charge.  It  Is  not  nec-efisary  that  uuring 
the  progress  of  tbe  trial  of  a  felony  case 
the  sheriff  or  deputy  should  be  sworn  each 
day  to  keep  the  jury  together,  etc.,  that 
being  their  duty  under  the  law;"  citing 
State  V.  Poiudexter,  23  W.  Va.  805. 

Tbe  eighth  assignment  of  error  relied  on 
by  the  counsel  for  plaintiff  in  error  is  that 
"It  was  error  to  proceed  further  with  the 
trial  of  the  prisoner  before  the  jury  then 
impaneled,  after  tbe  remarks  made  by  U. 
M.  Chldester,  who  was  aKsistiug  In  the 
prosecution,  and  W.  B.  McGary,  tbe  prose- 
cnting  attorney,  which  remarks  are  set 
out  fully  In  bill  of  exceptions  No.  1.  Refer- 
ring to  said  bill  of  exceptions,  we  find  It 
certified  "  that,  during  tbe  progress  of  the 
trial  of  the  case,  and  while  Perry  Robin- 
son, a  witness  for  the  state,  was  on  the 
witness  stand,  and  was  testifying  to  tbe 
effect  that  a  few  days  after  tlie  inquest, 
tbe  3Ist  day  of  July,  1K89,  bad  been  held, 
that  tbe  prisoner  and  Perry  B.  Smith  were 
cutting  timber  near  witness'  residence, 
and  that  tbey  did  but  little  work,  and 
stopped  and  talked  a  great  deal;  and, 
after  safd  witness  had  been  examined  by 
tbe  state,  the  prisoner,  by  his  counsel, 
asked  said  witness  if  it  had  not  been  com- 
municated to  the  prisoner  and  said  Smith 
that  they  were  still  suspictoued  as  having 
killed  the  deceased ;  whereupon  Mr.  U.  M. 
Chldester,  an  attorney  at  law  who  was 
assisting  the  prosecuting  attorney  in  tbe 
prosecution  of  this  case,  suggested  to  at- 
torneys for  the  prisoner,  in  hearing  of  the 
Jury,  that  the  attorneys  for  the  prisoner 
could  prove  this  fact,— that  Is,  whether 
this  matter  had  been  communicated  to  the 
prisoner  and  Smith,  by  their  own  parties, 
when  tbey  ai-e  put  on  the  stand ;  to  which 
remark  the  prisoner  objected;  and  there- 
upon tbe  court,  looking  to  tbe  Jury, 
promptly  announced  that  It  disapproved 
of  the  remark ;  whereupon  Mr.  Chldester 
replied  tliat  he  referred  to  the  witnesses 
of  tbe  defense,  and  not  to  tbe  parties  them- 
selves; and  thereupon  W.  B.  McGary, 
prosecuting  attorney,  remarked  to  Mr. 
Chldester  to  stop  talking  about  the  mat- 
ter; and  thereupon  the  prisoner.by  his  at- 
torneys, excepted  to  all  these  remarks  and 
conversations.  It  Is  insisted  by  counsel 
for  plaintiff  in  error  that  it  was  error  in 
the  court  to  proceed  with  the  case  before 
the  Jury  then  impaneled,  after  tbe  remarks 
of  counsel  for  the  state  mentioned  In  said 
assignment  of  error  No.  8.  In  determin- 
ing this  question  we  will  examine  first  tbe 
statute  which  counsel  for  the  plaintiff  in 
error  claimed  was  violated  by  the  remarks 
lAade  by  the  assistant  prosecuting  attor- 


ney and  the  prosecuting  attorney  himself. 
Section  19,  c.  152,  provides  that,  "in  any 
trial  or  examination  in  or  before  any 
court  or  officer,  for  a  felony  or  misdemean- 
or, tbe  accused  shall,  at  his  or  her  own 
request,  (but  not  otherwise,)  be  a  compe- 
tent witness  In  such  trial  and  examina- 
tion. •  •  •  But  a  failure  to  make  such 
request  shall  not  create  any  presumption 
against  him  or  her, nor  shall  any  reference 
be  made  to  nor  comment  upon  such  failure 
by  any  one  during  tbe  progress  of  the 
trial,  in  the  hearing  of  the  Jury."  Now. 
BO  far  as  appears  from  the  statement  of 
facts  and  circumstances  contained  In  said 
bill  of  exceptions  No.  1,  Perry  Robinson 
was  a  witness  introduced  by  the  state, 
and  the  state  had  not  at  that  time  rested 
its  case;  but,  after  completing  the  exami- 
nation of  the  witness  Roblnsun  In  chief,  a 
question  was  propounded  to  him  by  coun- 
sel for  the  prisoner  by  way  of  cross-exam- 
ination, as  to  whether  Perry  D.  Smith 
and  prisoner  had  not  been  advised  that 
they  were  still  suspicloned  as  having 4cilled 
the  deceased;  then  Mr.  Chldester,  the  as- 
sistant prosecutor,  suggested  to  attorney 
for  prisoner,  in  hearing  of  tbe  jury,  that 
the  attorneys  lor  the  prisoner  could  prove 
this  fact, — that  is,  whether  this  matter 
bad  been  communicated  to  tbe  prisoner 
and  Smith,  by  their  own  parties,  when 
they  are  put  on  tbe  stand.  It  will  be 
perceived  that  the  time  bud  not  yet  ar- 
rived when,  according  to  the  practice,  tbe 
prisoner,  if  he  had  been  ever  so  much  dis- 
posed, could  have  Introduced  himself  as  a 
witness, and  as  a  matter  of  course  at  that 
time  he  had  neither  made  the  request  nor 
declined  to  make  the  request  to  be  allowed 
to  testify  as  a  witness  in  the  case,  and  as 
a  matter  of  course  no  remark  then  made 
would  beobnoxious  to  the  latter  portion  of 
said  section,  which  reads :  "  Bu  t  a  failure  to 
make  sucb  request  shall  not  create  any 
presumption  against  him  or  her,  nor  shall 
any  reference  be  made  to  nor  comment  up- 
on such  failure,  by  any  one,  during  the 
progress  of  the  trial,  in  the  hearing  of  the 
Jury. "   The  time  not  having  arri ve<i  in  tbe 

Srogress  of  tbe  trial  when  be  would  have 
een  allowed  to  make  such  request  to  tes- 
tify, he  surely  had  not  failed  to  make  tbe 
request,  and  until  he  failed  to  make  such 
request,  as  a  matter  of  coarse,  there  could 
be  no  reference  made  to,  nor  comment  up- 
on, such  failure.  Tbe  language  of  tbe 
statute  clearly  contemplates  an  oppor- 
tunity having  been  afforded  tbe  prisoner 
to  become  a  witness,  and  his  failure  to 
avail  himself  of  it,  and  then  forbids  refer- 
ence being  made  or  comment  uijun  such 
failure  by  any  one  during  tbe  progress  of 
the  trial  in  the  hearing  of  the  Jury ;  and, 
no  reference  having  been  made  to  or  com- 
ment niion  such  failure  in  this  case,  I  do 
not  think  that  either  the  letter  or  spirit 
of  the  stntute  has  been  violated  by  allow- 
ing the  trial  to  proceed  after  the  remarks 
referred  to  in  said  bill  of  exceptions. 

Tbe  ninth  error  assigned  by  counsel  foi 
the  plaintiff  in  erroc  is  that  the  court 
erred  In  instructing  the  Jury  "  that  proof 
beyond  a  reasonable  doubt  is  not  beyond 
all  possible  or  Imaginary  doubt,  but  proof 
to  a  moral  certainty,  rather  than  an  abso- 
lute certainty."  This  Instruction  we  tblnk 


Digitized  by 


Google 


SOUTHEASTERN  EEPOBTEB,  Vot.  12 


(W.Va. 


propounds  the  law  correctly,  and  the  court 
acted  properly  in  overrnHng  the  objection 
thereto,  as  there  miKht  surely  be  many 

gusslble  or  Imafclnary  doubts  which  conld 
y  no  means  be  considered  reasonable. 

The  instruction  asked  for  by  the  pris- 
oner's connsel,  as  set  forth  in  bill  of  excep- 
tions No.  S,  which  reads  as  follows:  "The 
court  instrncts  the  Jury  that,  if  they  en- 
tertain the  least  reasonable  doubt  froto 
the  evidence  as  to  whether  Jacob  H.  Al- 
Icirewns  murdered  or  not,  they  should  find 
the  defendant  'not  coHty,' "— was  proper- 
ly rejected  by  the  court ;  and  that  the  in- 
struction given  by  the  court  in  lieu  thereof, 
as  follows:  "Thecourt  instrncts  the  Jo ry 
that,  if  they  entertain  any  reasonable 
doubt  from  the  evidence  as  to  whether  Ja- 
cob H.  Alkire  was  murdered  or  not,  they 
should  And  the  defendant  'not  guilty,'"— 
makes  a  proper  amendment  to  the  instruc- 
tion asked  by  counsel  for  the  prisoner, 
and  is  in  accordance  with  the  law. 

It  is  further  assigned  as  error  by  connsel 
for  the  prisoner  that  the  court  refused  to 
set  aside  the  verdict  and  grant  a  new  trial 
on  the  ground  that  the  same  was  contrary 
to  the  law  and  the  evidence.  The  bill  of 
exceptions,  however,  purports  to  set  out 
the  facts  proved,  and  we  must  regard  it 
so  far  as  It  states  what  was  proved  as  a 
certificate  of  the  evidence;  and  as  it  does 
not  appear  that  the  evidence  certified  was 
all  the  evidence  which  wyas  offered  to  the 
Jury  by  which  they  arrived  at  their  verdict, 
and  from  all  that  Is  stated  in  the  bill  of 
exceptions  there  may  have  been  other  evi- 
dence before  them,  we  cannot  say  whether 
the  verdict  rendered  was  contrary  to  the 
evidence  or  not;  and  as  it  does  not  ap- 
pear affirmatively  that  It  was  contrary  to 
the  evidence,  following  the  ruling  of  this 
court  in  the  case  of  Bank  of  the  Valley  v. 
Bank  of  Berkeley,  8  W.  Va.  386,  we  cannot 
say  that  the  court  committed  an  error  in 
refusing  to  grant  a  new  trial  because  the 
verd'ct  was  contrary  to  the  evidence. 
This  disposes  of  the  errors  assigned  by 
connsel  for  the  plaintiff  In  error,  and  for 
the  reasons  hereinbefore  stated  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Lucas,  P.,  and  Braknon,  J.,  concurred. 
Holt,  J.,  absent. 


(M  W.  Va.  240) 


Dent  v.  Pickens. 
(S>tpreme  Court  of  Appeaia  of  West  V1tr\;hi4a. 

Bbbaob  or  HABBuaa  Pbomisx— Action— Bvi- 

DSNOB. 

1.  In  an  acUon  for  breach  of  marriage  prom- 
ise, testimony  that  the  defendant,  after  engaging 
himself  to  the  plaintiff,  seduced  her,  may  be 
given  in  evidence  as  proof  of  a  violation  of  the 
engagement,  whether  speciUcally  averred  in  the 
declaration  or  not. 

8.  In  such  an  action,  evidence  of  the  pecun- 
iary circamstanoes  of  the  defendant  when  the 
breach  occurred,  or  during  the  time  when  he 
might  reasonably  have  been  expected  to  foltill 
his  engagement,  la  admissible. 

8.  No  evidence  of  any  fact  having  a  tendency 
to  aggravate  the  damages,  which  has  occurred 
since  the  commencement  of  the  action,  should,  as 
a  general  rulck  be  admitted. 

4.  Where  iUegal  evidence  is  admitted  against 
the  objection  of  a  party,  it  wiU  be  cause  for  set- 
ting aside  the  verdict,  unless  it  clearly  appear 


that  the  objecting  party  was  not  prejudiced 
thereby. 
(SvUobu*  tni  tAe  Court) 

Error  to  circuit  coort.  Barbour  eoonty. 

John  J.  Da  vis,  John  Basael,  and  Dayton 
&  DaytoB,  for  plaintiff  in  error.  J.  Hop. 
Woods,  Saw.  V.  Woods,  and  Edwin  Max- 
iKef/,  for  defendant  In  error. 

Lucas,  F.  This  was<  an  action  of  a»- 
sumpsit  for  breach  of  marriage  promise 
brought  by  the  plaintiff  In  the  circuit 
court  of  Barbour  county.  The  Jury  found 
for  the  plaintiff,  and  awarded  her  damages 
to  the  amount  of  f  10,000.  The  defendant 
moved  to  set  aside  the  verdict  and  tor  a 
new  trial,  but  the  court  overruled  his  mio- 
tion,  and  gave  judgment  against  blm  in 
accordance  witli  the  finding  ol  the  Jury. 
Nine  bills  of  exceptions  were  reserved 
during  ihe  trial,  involving  sundry  inter- 
esting questions  of  law,  which  we  will  now 
proceed  to  consider. 

The  first  assignment  of  error  In  this  case 
Is  that  the  circuit  court  overruled  the  de- 
murrer to  the  declaration.  No  defect  in 
the  declaration,  which  seems  to  be  in  the 
usual  form,  has  been  pointed  out  in  the 
petition,  or  brief  of  counsel,  and  I  see  no 
valid  objection  to  its  sufficiency. 

The  second  objection  to  the  action  of 
the  circuit  court  which  I  shall  notice  is  the 
admission  of  evidence  proving  the  seduc- 
tion of  the  plaintiff  by  the  defendant, 
nothing  of  the  kind  having  been  alleged  In 
the  declaration.  Upon  the  question  that 
In  an  action  for  breach  of  pruifiise,  seduc- 
tion, when  averred  In  the  declaration,  may 
be  proved,  this  court  has  already  decided. 
McKlnsey  v.  Squires,  82  W.  Va  41,  9  S.  E. 
Rep.  55.  In  that  case,  however,  the  seduc- 
tion was  distinctly  averred  in  the  com- 
plaint. The  more  ditticult  question  is 
whether  such  proof  can  be  admitted  where 
there  has  been  no  such  averment.  Upon 
this  question  there  is  n  conflict  of  authori- 
ties. Those  who  hold  such  averment  a 
necessary  prerequisite  go  upon  the  well- 
settled  doctrine  that  two  causes  of  action 
cannot  be  combined  and  prosecuted  in  one 
suit,  and  that  any  'special  circumstance  in 
aggravation  of  damages  should  be  alleged 
in  the  declaration.  The  other  and  weight- 
ier class  of  authorities  proceed  upon  the 
idea  that,  when  a  contract  for  future  mar- 
riage has  been  entered  into,  the  relation 
between  the  parties  is  in  the  nature  of  a 
trust,  and  that  the  seduction  of  the  fe- 
male, while  thus  engaged,  is  in  itself  a 
breach  of  the  promise  of  marriage,  which 
is  held  to  embrace  an  obligation  and  un- 
dertaking to  protect  and  respect  until  the 
marriage  is  lawfully  consummated :  hence 
the  evidence  of  seduction  is  admitted 
(whether  directly  averred  or  not  in  the 
declaration)  as  proof  of  the  violation  of 
his  promise  by  the  defendant.  See  3  Suth. 
Dam.  pp.  816,  817;  2  Sedg.  Dam.  147,  and 
notes. 

Various  exceptions  were  taken  upon  the 
trial  to  the  admission  of  certain  testi- 
mony as  to  the  pecuniary  condition  or 
wealth  of  tbedefendant.  That  offered  upon 
this  subject  by  the  plaintiff  all  tended  to 
prove  the  estate  of  the  defendant  at  the 
timeof  his  breach  of  promise,  orduringtbe 
time  when  he  might  reasonably  have  been 
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expected  to  falflll  It.  Althongli  Bome  of  It 
conaisted  of  instruments  executed  after 
suit  was  InHtltoted,  yet  those  instruDients 
.contained  admisHions  by  the  defendant, 
who  executed  tbem,  throwing  light  npon 
bis  pecuniary  condition  during  the  period 
named  and  before  suit.  Such  testimony 
is  admissiblefor  the  purpose  of  showing  tlie 
loss  which  the  plaintiff  has  sustained  by 
the  non-fulttliment  uf  the  contract.  The 
]ury  should  talte  into  consideration  the 
ranlc  and  condition  of  the  parties,  and  the 
pecuniary  standing  of  the  defendant,  as 
tending  to  illustrate  the  advantage  which 
the  plaintiff  would  have  secured  by  the 
marriage.  »ee  Eiddle  v.  McGinnis,  22  W. 
Va.  253;  3Sath.Dam..323:  Clem  v.  Holmes, 
33  Urat.  726.  The  general  rule,  however. 
In  all  such  cases,  is  that  no  evidence  can 
be  given  of  any  fact  having  a'  tendency  to 
aggravate  or  diminish  the  damages,  which 
has  occurred  after  the  commencement  of 
the  suit.  This  rule  would  properly  pre- 
clude evidence  of  the  defendant's  pecuniary 
condition  at  the  time  of  trial,  unless  fol- 
lowed up  by  testimony  connecting  it  with 
his  previous  circumstances:  hence  there 
wan  no  error  in  excluding  such  evidence 
from  the  Jury. 

Neither  did  the  court  err  in  admitting 
evidence  of  plaintiff's  good  character,  be- 
cause the  defendant  had  previously  in- 
troduced certain  letters,  and  marlced  and 
examined  the  plaintiff  upon  certain  pas- 
sages thereof,  intended  to  cast  a  cloud 
upon  her  character;  and  character,  when 
attaclied,  can  always  be  sustained  by 
reputation,  and  seldom  in  any  other 
way.  The  rule  that  nothing  is  admissible 
in  aggravation  of  damages  occurring 
after  suit  commenced,  as  laid  dowu  by  Mr. 
Sedgwick,  (2  Uedg.  Dam.  150.)  Is  subject  to 
an  exception  that  the  nature  of  the  de- 
fense at  the  trial  may,  in  certain  instances, 
aggravate  the  damages.  8  Suth.  Dam. 
320. .  But  I  linow  of  no  exception  to  the 
rule  that  would  render  admissible  the  evi- 
dence excepted  to  by  the  defendant,  as  set 
out  in  his  eighth  bill  of  exceptions.  The 
court  permitted  the  plaintiff  to  introduce 
a  witness  who,  in  reply  to  the  question 
whether  the  defendant  was  married  or 
not,  answered,  "I  heard  he  was  married 
since  this  suit  was  brought."  This  testi- 
.mony  was  objected  io,  and  should  have 
been  excluded  as  objectionable  in  a  double 
aspect:  First,  It  v/Ra  hearsay;  and,  sec- 
one//^,  it  was  a  violation  of  the  rule  laid 
down  above.  Another  witness  was  al- 
lowed to  testify  that  the  defendant "  was 
reported  to  be  married  to  Miss  Minnie  Co- 
bum. "  Now,  Miss  Coburn's  name  figures 
to  a  considerable  extentinthe  correspond- 
ence between  plaintiff  and  defendant  as  in- 
troduced on  the  trial,  and  this  evidence, 
embraced  in  the  eighth  bill  of  exceptions, 
respecting  the  defendant's  subsequent 
marriage,  may  have  influenced  the  Jury  in 
estimating  the  damage  as  placing  defend- 
ant's conduct  in  a  more  deceitful  and  un- 
favorable light.  It  is  impossible  for  us  to 
say,  therefore,  that  the  defendant  may 
not  have  been  injured  by  the  failure  to  ex- 
clude this  improper  evidence,  and  on  this 
ground  the  verdict  must  be  set  aside,  and 
the  Judgment  of  the  circuit  court  reversed. 
See  Taylor  v.  Railroad  Co.,  83  W.  Va.  40, 


10  S.  E.  Rep.  29.  Having  reached  this  con- 
clusion it  is  unnecessary,  and  would  be 
Improper,  to  pass  uu  the  question  as  to 
whether  the  damages  awarded  ware  ex- 
cessive. 

Bnolish  and  Bbannon,  JJ.,  concurred. 
Holt,  J.,  absent. 


(84  W.  Va.  232) 

Batt^ell  v.  Ohio  Riteb  R.  Co. 

{Supreme  Court  of  Appeal*  of  West  Virginia. 
Nov.  2S,  1890.) 

PLBASuia — RmnxAL — DAi(i.aita — Pbovincb  or 

.JUBT. 

1.  It  Is  a  general  rule  of  pleading  that  what- 
ever facts  are  necessary  to  constitute  the  cause  of 
action  must  be  directly  and  distinctly  stated,  and 
not  by  way  of  recital.  Tet,  when  the  participial 
form  of  verba  is  used  In  stating  such  fact«,  in- 
stead of  tenses  conveying  the  sense  of  more 
positive  statement,  while  suoh  form  of  statement 
is  not  to  be  commended,  still,  if  it  is  plain  that 
the  tacts  are  intended  to  be  positively  stated  and 
alleged,  such  mode  of  allegation  would  not  ren- 
der the  pleading  bad  on  demurrer. 

8.  A  case  not  falling  within  the  rule  against 
pleading  with  a  (piad  cum,  cr  byway  of  recital, 

3.  'The  assessment  of  damages  is  peculiarly 
the  province  of  the  ]ury,  and  where  there  is  a 
motion  to  set  aside  a  verdict,  because  of  excess- 
ive or  inadequate  damages,  the  court  must  not 
encroach  upon  such  province  of  the  ]ui7,  save  in 
strong  cases  of  injustice.  No  mere  difference  of 
opinion^  however  decided.  Justifies  an  interfer- 
ence with  the  verdict  for  this  cause,  but  the 
amount  must  be  so  out  of  the  way  as  to  evinoe 
passion,  prejudice,  partiality,  or  corruption  In 
the  Jury. 
English,  J.,  dissenting. 
{SyUabUB  by  the  Court.) 

Error  and  aapersedeaa  to  the  circuit 
court,  Mason  county. 

V.  B.  A  rcher,  for  plaintiff  in  error.  Hogg 
&  Belter,  for  defendant  In  error. 

Bbannon,  J.  This  is  a  writ  of  error  to 
a  judgment  of  the  circuit  court  of  MuHun 
county  brought  by  the  Ohio  River  Rail- 
road Company  to  reverse  said  Judgment, 
which  was  rendered  against  it  in  favor  of 
John  W.  Battrell.  The  action  was  for 
damage  to  piaintitf  as  owner  of  a  lot  from 
the  construction  and  operation  by  defend- 
ant of  Its  railroad  in  an  alley,  on  which 
said  lot  abutted,  in  the  town  of  West 
Columbia. 

The  first  assignment  of  error  is  that  the 
court  overruled  a  demurrer  to  tlie  declara- 
tion. Counsel  for  appellant  points  out  as 
a  defect  in  the  declaration  that,  by  way  of 
recital,  it  alleges:  "The  plaintiff  being 
then  and  there,  and  still  being,  owner  in 
fee  of  the  land  in  said  alley,  to  rh«>  median 
line  thereof,  and  the  plaintiff,  by  reason  of 
the  acts  and  doings  aforesaiil  of  the  de- 
fendant, being  cut  off  and  deprived  of  ac- 
cess to  the  bacic  part  of  bis  said  lot  over 
and  by  means  of  said  alley."  Whereaw  it 
should  have  positively  and  dii«ctly  made 
those  averments,  because  it  is  a  general 
rule  in  pleading  that  whatever  facts  are 
necessary  to  constitute  the  cauKeof  action 
must  be  directly  and  distinctly  stated.  3 
Rob.  Pr.  (New)  530;  Burton  v.  Uausford, 
10  W.  Va.  470. 

The  rule  of  pleading  forbidding  thestate- 
ment  of  facts  constituting  the  cause  of  ac- 
tion with  a  quod  cum,  that  is,  "for  thai 
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wbereas, "  which  ie  purely  by  way  of  re- 
cital, ta  centuries  old,  and  though  technic- 
al, and,  in  my  Judgment,  a  stigma  upon 
the  common  law,  has  been  persistently  in- 
sisted upon  in  early  Virginia  cases.  In 
Ballnrd  V.Lea  veil,  5  Call,  531,  a  verdict  was 
overthrown  becanse  of  such  delect.  In 
Hord  V.  DIshman,  2  Hen.&M.  595,thedec- 
laration  was  held  bad  in  substance  be- 
cause of  it,  on  general  demurrer.  And  in 
Moore  v.  Dawney,  8  Hen.  &  M.427,  though 
there  was  no  demurrer,  it  was  held  bad 
after  verdict.  The  rule  applied  to  actions 
of  trespass  or  case  fur  torts.  Lomax  r. 
Uord.  8  Hen.  &  M.  271 ;  Donaghe  v.  Ran- 
kin. 4  Mnnf.  261.  This  defect  isnowcured 
after  verdict  by  our  statu  te  of  jeofails,  pro- 
viding that  no  Judgment  shall  be  reversed 
for  any  defect,  imperfection,  or  omission  in 
pleadings  which  might  have  been,  but  was 
not,  taken  advantage  of  by  demurrer, 
Code  18S7,  c.  134,  §  3.  It  might  be  thought 
that  before  verdict,  on  demurrer,  this  de- 
tect would  be  cured  by  our  statute,  (Code 
1887,0.126.9  29.)  that  "on  demurrer,  un- 
less it  t)e  a  plea  in  abatement,  the  court 
shall  not  regard  any  defect  or  imperfection 
in  the  declaration  or  pleading,  whether  It 
has  heretofore  been  deemed  mispleading,  in- 
sutticient  pleading,  or  not,  unless  there  be 
omitted  something  so  essential  to  the  ac- 
tion or  defense  that  Judgment  accordingto 
lawand  the  veryrightofthecasecannotbe 
given;"  and  1  do  not  for  myself  now  say 
that  sncli  defect  would  not  be  cured  by 
that  section  properly  constrned,  looking 
to  the  oliject  the  legislature  h^d  in  view 
in  its  enactment, — to  avoid  the  defeat  of 
Justice,  the  failure  and  protraction  of  liti- 
gation by  merely  technical  infirmities  in 
pleadings.  But  In  Burton  v.  Hansford,  10 
W.  Va.  475,  Judge  Qrben  says  that  when 
then*  is  a  demurrer  the  rule  against  state- 
ment by  way  of  recital  remains  unchanged 
by  any  statute  later  than  the  above  Vir- 
ginia decisions,  for  the  provision  above 
quoted  was  in  force  when  these  decisions 
were  made.  Perhaps  we  may  consider 
this  opinion  of  Judge  Green  as  obiter  aa 
applle<l  to  torts,  because  he  held  the  rule 
not  applicable  to  general  indebitatus  ag- 
eumpsSt  count,  the  case  then  in  hand, 
and  what  be  said  as  to  the  applica- 
tion of  the  rule  in  trespass  and  case 
WHS  outside  the  case  before  the  court. 
Minor,  in  4  Institutes,  1123,  supports 
Judge  Qbben  by  saying  that  pleading 
by. way  of  recital  "is  a  flagrant  error 
in  pleading,  still  certainly  fatal  on  de- 
murrer, and  formerly  in  arrest  of  judg- 
ment also,  and  on  writ  of  error."  From 
thfe  fact  that  the  statnte  was  not  applied 
in  the  several  Virginia  cases  cited  above, 
and  from  the  notes  of  revlsors  to  Code  of 
1849,  (see  11  W.  Va.  107,)  it  would  seem 
that  the  office  of  the  statute  is  to  cure 
only  those  defects  in  pleading  constituting 
ground  forspeclal  demurrers,  which  are  by 
it  abolished.  Coyie  v.  Railroad  Co.,  11  W. 
Va.  94:  Sweeney  v.  Baker,  18  W.  Va.  201. 
According  to  1  Chit.  PI.  402,  this  recital 
pleading  was  bad  on  special  demurrer, 
and,  if  it  could  only  be  taken  advantage  of 
in  that  way,  it  wonld  not  be  material 
since  the  abolition  of  special  demurrers; 
but  in  Hord  t.  Dishman,  2  Hen.  &  M.  695, 
it  was  held  bad  on  general  demurrer,  and, 
even  after  verdict  without  demurrer,  in 


Moore  ▼.  Dawney,  3  Hen.  &  M.  127.  But  I 
do  not  regard  the  present  case  as  tailing 
under  this  objection.  The  technical  rule 
Just  spoken  of  was  applicable  to  the  case 
of  the  quod  cum, "  whereas, "  when  used  in 
the  statement  of  the  facts  constituting  the 
cause  of  action.  Objectionable  as  It  is,  it 
should  not  beextended  to  casesnot  clearly 
within  it,  to  the  defeat  of  Justice.  The 
language  objected  to  is:  "The  plain  til!  be- 
ing then  and  there,  and  still  bt<lng,  the 
owner,  •  •  •  and  the  plaintiff,  by  rea- 
son of  the  acts  and  doings  aforesaid  of  the 
said  defendant,  being  cut  off  and  deprived 
of  access  to  the  t>ack  part  of  his  said  lot  over 
and  by  means  of  said  alley. "  Here  the 
statement  Is  not  under  a  wbereas,  nor  ex- 
actly by  any  mode  of  recital,  and  Is  only  lees 
direct  and  positiv9  in  statement  by  reason 
of  the  use  of  the  participle  "being,  "instead 
of  using  the  imperfect  and  present  tenses 
of  the  indicative  mood  of  the  verb  "to  be," 
so  as  to  read  "the  plaintiff  was  then  and 
there,  and  still  Is,  owner  in  fee,"  and  the 
perfect  tense  "has  been"  where  the  word 
'  being"  occurs  in  the  third  place,  so  as  to 
read  ^  has  been  cutoff."  It  is  very  com- 
mon to  use  participial  clauses  or  the  par- 
ticipial form  of  verbs  in  stating  where  the 
intention  is  to  make  a  positive  statement 
orpredicatlon,  and  though  notso  strongor 
emphatic  as  the  verb  would  be  under  other 
tenses  of  thelndlcative  mood,  and  not  tnbe 
commended  In  pleading  where  positive 
averment  Is  intended,  yet  the  meaning  is 
plain,  and  it  Is  not  technically  by  way  of  re- 
cital. See  Gibson's  Case,  2  Va.  Cas.  Ill ;  I 
BIsh.Crim.Proc.  §§557-558.  This  part  of  the 
declaration  isnotstrlctly  theglstof  the  ac- 
tion,— not  the  statement  of  the  defendant's 
act, — and  I  note  that  In  Moore  v.  Dawney, 
supra,  the  syllabus  says  "that  part  of  the 
declaration  stating  facts  which  are  the 
gist  of  the  action  must  not  be  laid  with  a 
'whereas.'" 

The  declaration  elsewhere,  by  positive 
statement,  states  that  plaintiff  was  owner 
in  fee  of  the  lot,  and  occupying  and  using 
it  as  a  residence  free  from  obstruction,  ob- 
stacles. Interferences,  or  hindrances  until 
the  acts  of  the  defendant  specified  as  the 
cause  of  action;  that  the  defendant,  while 
the  plaintiff  was  so  owner  in  possession, 
without  his  consent,  took  possession  of, 
and  appropriated  to  its  use,  the  alley  ad-* 
Joining,  and  built  thereon  its  railroad, 
laying  its  track  on  it,  and  used  it  as  such, 
running  Its  cars  over  it,  to  the  great  and 
irreparable  injury  and  damage  of  plaintiff, 
without  compensating  him  for  such  injury 
and  damage,  without  condemning  the 
land  lying  in  such  passage-way  or  alley ; 
that,  until  such  acts,  plaintiff  used  and 
enjoyed  said  alley  of  right  as  appurtenant 
to  his  said  lot  in  gaining  access  to  said 
premises ;  and  that,  by  reason  of  the  acts 
and  doings  of  the  defendant,  the  plaintiff 
lost  the  use  and  enjoyment  of  the  stable 
and  coal-house  and  smoke-house  on  said 
premises,  and  suOered  damages  and  inju- 
ries in  otherrespectstothepremises.  And, 
after  this  positive  statement  of  the  other 
Injuries,  there  Is  a  specification  of  them  by 
the  langnage:  "The  said  other  injuries, 
consisting  of  the  great  increase  of  liability 
of  loss  of  buildings  on  said  premises  from 
fire,  by  reason  of  the  proximity  of  the  de- 
fendant's railway  track, "and  locomotives 
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iMi  It,  thereby  Ittcreaelng  coBt  of  Insar- 
anee  to  each  extent  as  to  render  it  prac- 
'Ucally  impoBHlble  for  plaintiff  to  obtain 
teearauce,  and  to  cause  said  buildings  to 
be  practically  valueless,  and  to  depreciate 
the  property  more  than  two-thirds.  Thus, 
utber  clauses  of  the  declaration  than  the 
one  In  question  pointed  out  by  counsel  as 
objectionable,  by  direct  averuient,  state 
all  the  facts  givlag  cause  of  action,  except 
averment  of  title  to  land  In  tbe  alley  to 
Its  median  line.  As  to  that,  (1)  as  there  is 
elsewhere  a  distinct  allegation  of  title  in 
plaintiff  to  tbe  lot,  and  that  it  was  bound- 
ed by  tbe  alley,  tbe  law  gives  title  to  tbe 
plaintiff  to  tbe  middle  of  tbe  alley  pWzna 
ilic/e,(3Kent,Comm.  432;  Smith  v.Rlocomb, 
11  Gray,  2!S0:  Wllloughby  v.  Jenks.  20 
Wend.  96:  Dill.  Mun.  Corp.  §S  633o.  663a; 
Ang.  High.  §  313.)  and  (2)  though  plaintiff 
bad  no  title  to  the  soil  uf  the  alley,  he 
would,  as  an  adjoining  owner,  have  right 
to  its  use,  as  an  easement  appurtenant  to 
bis  property,  becaase  of  its  being  a  public 
way. 

As  to  that  tea  tore  In  the  clause  objected 
to  as  recital  pleading  reading,  "  the  plain- 
tiff being  cut  off  and  deprived  of  access  to. 
tbe  back  part  of  bis  said  lot  over  and  by 
means  of  said  alley,''if  we  treat  it  as  stat- 
ing, not  the  result  or  consequence  of  the 
defendant's  act,  but  as  stating  a  part  of 
tbe  cause  of  action  within  tbe  rule.  It  is  to 
be  said  that  it  is  only  one  item  of  tbe  inju- 
ries tu  the  property,— that  is,  tbe  catting 
off  of  access  to  the  bark  part  of  tbe  lot, — 
and  there  areotberitems  of  injury  charged, 
and  elsewhere  it  is  by  direct  statement  al- 
leged that  tbe  plaintiff  lost  the  use  of  his 
■moke-house,  coal-house,  and  stables.  So. 
If  we  should  hold  that  tbe  clause  objected 
to  is  within  the  rule  against  pleading  by 
way  of  recital,  and  should  hold  that  rule 
as  still  In  force,  that  clause  may  beellminat- 
ed,  and  there  remains  enough  to  make  the 
declaration  good.  There  is  another  clause 
objected  to,  wherein,  after  direct  aver- 
ment of  the  constructing  of  the  road,  are 
tbe  words,  "laying  its  track,"  and  "run- 
ning its  cars,"  and  "carrying  on  its  busi- 
ness;" hut  these  participial  clauses  are 
onobjectionaMe  here,  for  they  are  purely 
subsidiary  to,  and  expansive  of,  the  direct 
averments  that  the  defendant  conHtructed 
Its  road,  and  ijRed  it  In  running  cars 
and  carrying  on  business.  In  my  judg- 
ment, it  would  be  going  to  an  extreme 
length  in  the  Interest  of  technicality  to 
sustain  the  demurrer  in  this  case,  for  the 
cause  speclfled.  This  view  is  confirmed  by 
Lane  v.  Black,  21  W.  Va.  617. 

It  is  argued  that  there  is  no  allegation 
of  permanent  injury  to  the  premises.  So 
far  as  this  point  relates  to  the  demurrer, 
tbe  answer  is  that,  plaintiff  being  in  pos- 
session, he  might  sue  for  temporary  Injury 
or  for  permanent,  without  danger  from  a 
demurrer;  but  I  am  clearly  of  opinion 
that  tlie  declaration,  by  positive  language, 
alleges  permanent  injury.  How  do  we  de- 
termine whether  a  declaration  claims  per- 
manent damages?  We  look  to  its  matter. 
According  to  Judge  Gkekn  In  Smith  v. 
Railroad  Co.,  23  W.  Ya.  452,  it  should  con- 
template recovery  of  not  merely  the  past 
damages,  but  all  damages  of  a  permanent 
nature  which  would  result  to  the  lot,  in- 


cinding  such  as  would  result  from  the  d^ 
preclation  in  value  in  consequence  of  baild- 
ing  the  railroad  in  the  street.  And  ac- 
cording to  Judge  Sntder  in  McKenzle  ▼. 
Railroad  Co.,  27  W.  Va.  809,  the  plaintiff 
should  allege  "both- title  to,  and  posses- 
sion of,  the  premises,  as  also  that  her 
property  had  been  permanently  damaged 
and  rendered  of  less  value  by  reason  of  the 
construction  and  operation  of  the  defend- 
ant's railroad,  and  that  it  would  continue 
in  future  to  be  of  less  value,  by  reason  of 
the  operation  of  said  railroad."  I  look 
npon  this  declaration  as  going  for  perma- 
nent damages  to  the  property.  Looking 
at  its  contents,  such  is  its  design. 

Tbe  remaining  ground  assigned  for  re- 
versal is  that  the  damages  are  excessive; 
being  fSOO.  The  evidence  as  to  the  quan- 
tum of  damages  ranges  from  $1,500,  the 
amount  given  by  the  evidence  of  the  plain- 
tiff, to  $450,  as  given  by  plaintiff's  wit- 
nesses,—A.  F.  Booth  placing  it  at  $1,000. 
A  witness  for  defendant  fixes  it  at  $116.66. 
Tbe  jury  viewed  the  premises.  The  dam- 
ages are  more  or  less  matter  of  estimate, 
different  men  fixing  different  sums.  Their 
amount  was  a  question  for  the  Jury,  and 
we  cannot  interfere  with  tbe  verdict,  and 
Its  approval  by  the  circuit  court,  unless 
we  could  clearly  see  that  tbe  damages  are 
grossly  extravagant.  The  damages  seem 
to  mn  heavy,  "but  no  mere  difference  of 
opinion,  however  decided,  justlflee  an  in- 
terference with  tbe  verdict  for  this  cause, 
but  the  amount  must  be  so  out  of  tbe  way 
as  to  evince  passion,  prejudice,  partiality, 
or  corruption  In  tbe  jury. "  4  Minor,  Inst. 
840. 

As  to  any  question  of  sufficiency  of  tbe 
evidence  to  prove  plaintiff's  title  to  his  lot, 
or  the  existence  of  tbe  alley,  there  was 
oral  evidence  before  the  jury  that  thcplain- 
tiff  owned  and  was  in  actual  possession 
of  the  lot,  and  that  there  was  an  alley 
which  was  used  by  plaintiff  on  which  the 
lot  bounded;  and  no  question  as  to  these 
matters  was  made  In  the  court  below,  and 
could  only  arise  here  on  the  motion  to  set 
aside  the  verdict,  and  not  even  in  that 
way,  for  that  motion  was  not  based  on 
tbe  reason  that  the  verdict  was  contrary 
to  or  without  sufficient  evidence,  but  sole- 
ly because  tbe  amount  of  damages  was 
excessive.  And  there  is  no  argument  upon 
the  point  in  this  court.  Judgment  af- 
firmed. 

English,  J.,  (dtssentlnfc.)  I  cannot  con- 
cur in  the  conclusion  reached  in  theforego- 
Ing  opinion,  for  the  following  reasons: 
Tbe  plaintiff  in  his  declaration  avers  that 
he  is,  and  long  has  been,  the  owner  of  a 
lot  or  parcel  of  land  situated  on  Front 
street,  in  the  town  of  West  Columbia, 
Mason'  county,  W.  Va.,  bounded  on  the 
east  by  a  passage-way  or  alley,  and  giv- 
ing the  other  boundaries;  that  on  said 
lot  is  situated  bis  dwelling-house,  stable, 
and  other  buildings  necessary  to  the  free 
use  and  enjoyment  of  the  same;  and  that 
he  is,  and  long  has  been,  occupying  said 
lot.  with  the  buildings  thereon,  as  a  resi- 
dence, and  the  nrravainen  of  bis  complaint 
is  that,  while  he  was  so  occupying,  using, 
and  enjoying  said  property,  the  defend- 
ant, by  its  agents  and  employes,  took  pos^ 
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session  and  appropriated  to  its  own  nse 
said  alley,  forming  tbe  eastern  boundary 
of  Ills  said  property,  and  built  thereon  its 
road-l>ed,  laying  its  track  on  tbe  same, 
and  using  it  us  a  railroad  right  of  way, 
and  runniog  its  locomotives  and  cars  over 
tbe  same,  without  compensating  bim  for 
the  damage  occasioned  thereby,  without 
condemning  tbe  land  lying  In  said  alley, 
as  required  by  law.  the  plaintiff  being  tbe 
owner  in  fee  of  said  alley  to  the  median 
line  thereof,  thus  depriving  the  plaintiff 
of  access  to  tbe  bacic  part  of  his  said  lot 
over  and  by  means  of  said  alley,  which 
he  had  previously  used  and  enjoyed  as  a 
right  appurtenant,  and  also  depriving  him 
of  tbe  use  of  bis  stable  and  coal-house. 
The  only  evidence  offered  to  show  that  the 
fee-simple  of  said  lot  was  in  the  plaintiP 
or  to  show  its  boundaries  or  abuttals  was 
the  oral  testimony  of  the  plaintiff  himself, 
who  stated  that  be  owned  tbe  lot,  stating 
the  boundaries, — no  muniment  of  title  of 
any  character  being  offered,— and  the  only 
evidence  in  support  of  tbe  existence  of 
said  alley  was  tbe  oral  testimony  of  the 
plaintiff  that  said  lot  was  bounded  on  tbe 
east  by  a  street  or  alley  upon  which  or 
along-side  of  which  was  situated  his  coal- 
bouse  and  stable,  and  that,  by  reason  of 
tbe  defendant  occupying  said  alley  with 
its  railroad,  be  was  compelled  to  abandon 
the  nse  of  his  stable  for  stocit,  and  to 
wheel  bis  c'oal  into  his  coal-house  from  an- 
other street,  and,  by  reason  of  tbe  con- 
struction of  defendant's  railroad  on  said 
street,  he  purchased  adjoining  property 
to  give  him  access  to  his  outbuildings. 
Now,  in  order  to  show  himself  entitled  to 
the  use  of  said  alley,  it  was  first  necessary 
to  show  by  competent  proof  the  esistence 
thereof,  either  by  dedication  or  that  tbe 
original  owner  of  the  laud  had  allowed  it 
to  become  a  public  alley  by  allowing  it  to 
remain  open  and  acquiescing  in  its  use  as 
such  for  a  sufficient  time  to  allow  the  pub- 
lic to  acquire  a  right  to  use  it  as  such. 
Grant  that  the  plaintlH  states  that  he 
used  said  alley;  noa  constat  that  he  used 
It  long  enough  to  acquire  a  right  to  the 
same,  or  that  he  did  not  nse  it  as  a  mere 
trespasser,  and  he  does  not  pretend  to 
state  that  any  other  person  ever  used  it  as 
an  alley  or  street.  See  Pierpolnt  v.  Town 
of  Harris vilie,  9  W.  Va.  215.  where  It  is 
held :  "  Where  there  has  been  no  public  use 
of  a  street,  the  owner  may  dedicate  his 
land  to  the  public  for  such  use  by  acts  and 
declarations,  without  a  deed ;  but  in  such 
a  case  these  a£ts  and  declarations  must  be 
deliberate,  unequivocal,  and  decided,  mani- 
festing a  positive  and  unmistakable  inten- 
tion to  abandon  his  property  to  public 
use."  The  plaintiff  having  alleged  that 
said  alley  was  a  public  street  or  alley,  tbe 
burden  of  proving  such  dedication  is  upon 
him.  See  Mining  C!o.  v.  Town  of  Mason, 
23  W.  Va.  211.  And  the  plaintiff,  us  it 
seems  tome, having  utterly  failed  to  show 
that  said  alley  had  In  any  manner  been 
dedicated  to  the  public,  or  that  he  was 
the  owner  thereof,  and  entitled  to  use  it, 
I  cannot  think  the  evidence  was  sufficient 
to  support  the  verdict,  and  for  that  rea- 
son it  should  ha  v6  been  set  aside  on  its  mo- 
tion "to  set  aside  the  verdict  awarded,  up- 
•^n  the  ground  that  the  damages  therein 


awarded  were  exceaalve,  and  contrary  to 
and  not  warranted  by  the  evidence. " 

LtTCAs,  P.,  eoneora.    EMauBB,  J.,   dte- 
senta.    Holt,  J.,  absent. 


(M  w.  Va.  tan 

MiLLCB,  Sberltf,  v.  CotTNTT  Court  op 
Tdckeb  Coonty. 


(SuprniM  Court  ( 


Wett  Virgiinta. 


lIiLin>uiu»— To  CotTBTS— Rsvnw. 

1.  Where  an  inferior  tribanal  is  sathortzedto 
use  its  discretion,  and  piooeeds  to  exercise  snoh 
discretion,  it  cannot  be  controlled  by  mandamMi 
in  Jadlcially  determining  questions  properly  pre- 
sented for  its  oonaideratlon  and  within  its  jujris- 
dlction. 

2.  If  snoh  Inferior  tribanal  refuse  to  exeroisa 
Its  discretion,  and  render  its  Judgment,  it  may 
.I>e  oompeUed  to  act  by  vMndamus,  but  the  man- 
ner of  Its  action  or  result  of  its  decision  cannot 
be  thus  controlled. 

8.  When  such  inferior  tribunal  has  acted, 
and  rendered  its  decision  and  judgment,  the  writ 
of  mandamus  will  not  be  aliowed  to  usurp  the 
province  of  an  appeal  or  writ  of  error  or  certio- 
rari, and  its  action  cannot  thereby  be  reviewed 
or  reversed. 
iSyUabvu  by  the  Court) 

Error  and  supersedeas  to  circnit  court. 
Tucker  county. 

A.  B.  Parsons,  for  plaintiff  in  error.  W. 
B.  Maxwell,  for  defendant  in  error. 

Enolisb,  J.  M.  V.  Miller,  sberilT  of 
Tucker  county,  paid  off  as  such  sheriff  cer- 
tain small  judgments  which  had  been  ob- 
tained by  dlHerent  parties  against  tbe 
county  conrt  of  said  county  before  a 
justice  of  the  peace;  and  at  the  June 
term,  1886,  of  said  county  conrt  said 
sheriff  made  his  report,  under  section  34  uf 
chapter  39  of  Warth's  Code,  found  on  page 
288,  respecting  his  receipts  and  disburse- 
ments, and  included  said  Judgments  In  said 
report,  filing  theoriglnal  transcripts  of  said 
judgments,  which  had  been  paid  and  taken 
up  by  bim  as  aforesaid,  together  with  bis 
other  vouchers;  and  said  court  referred 
said  report  and  vouchers  to  two  commis- 
sioners appointed  to  settle  with  public 
officers,  who  rejected  said  judgments,.aad 
refused  to  give  said  sheriff  credit  therefor, 
and  returned  their  report  to  said  county 
court.  They  also  rejected  an  Item 
charged  in  said  sheriff's  account  of  f37.36, 
for  guarding  the  court-house  of  said 
county;  and  nllowed  said  sheriff 7Ji  per 
cent,  commission  on  ail  funds  collected 
and  disbursed  by  said  sheriff  except  on 
$777.54  county  fund,  and  $409.25  road  fund, 
received  from  railroad  tax,  on  which 
amount  said  court  allowed  said  sheriffs 
percent,  commission,  2%  per  cent,  having 
been  deducted  by  tbe  auditor  in  favor  of 
the  railroad  for  prompt  payment;  and, 
upon  examination  of  said  report,  held 
said  accounts  to  be  correctly  stated,  and 
confirmed  the  same.  Said  M.  V.  Miller, 
sheriff,  by  his  counsel,  excepted  to  the  con- 
firmation of  the  report  and  settlement 
made  by  said  commissioners,  (1)  because 
said  commissioners  allowed  said  sheriff 
bnt  5  per  cent,  commission  on  $777.54,  the 
amount  charged  as  railroad  tax  in  the 
county  fund;  (2)  because  said  commis- 
sioners  allowed   said   sheriff   but   6   per 
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cent.  Cum  mission  on  f  409.25,  the  amount 
cbar$;ed  as  railroad  tax  In  Fairfax  district 
road  fund ;  (3)  because  said  commission- 
ers did  not  allow  said  sbcritl  the  sum  of 
f37.35,  the  amount  of  sundry  judgments 
against  the  cunnty,  and  wbicb  are  em- 
braced in  the  report  of  said  sberiH,  and 
proper  vouchers  thereof  filed  with  uaid 
cummlssiooers.  Thereupon  said  sheriff 
presented  a  petition  to  tbe  circuit  court 
of  said  county  settInK  forth  these  facts, 
and  praying  that  a  writ  of  mandamus  be 
awarded  compelling  said  county  court  to 
allow  him  credit  with  the  amount  of 
said  judgments,  and  with  the  amount  of 
said  commission.  To  this  petition  tbe 
said  county  court  demurred,  and  also 
made  a  return  that  said  Judgments  were 
obtained  by  parties  summoned  by  said 
sheriff  to  guard  the  court-house  and  cir- 
cuit court  clerk's  office  during  a  contest 
tor  the  office  of  clerk,  without  any  cause 
for  tbe  public  good,  or  for  the  protection 
of  public  property,  and  for  the  purpose 
of  subserving  private  interests;  that  the 
president  of  the  court  on  whom  the  sum- 
monses were  served  did  not  defend  said 
suits,  or  make  It  known  to  other  members 
of  the  court  that  said  suits,  were  brnught, 
and  after  a  part  of  said  judgments  were 
rendered,  within  14  days  therefrom,  other 
members  of  the  court  moved  the  said 
justice  to  open  said  causes,  but  he  re- 
fased  to  entertain  the  motion,  and  there- 
after tbe  defendant  caused  notice  to  be 
served  upon  said  sheriff  not  to  pay  tbe 
said  judgments  or  claims  for  said  useless 
and  unlawful  service,  and  belngr  cognizant 
of  the  allegations  aforesaid,  and  knowing 
what  said  juflgments  were  obtained  for, 
and  believing  they  were  obtained  by 
fraud,  it  bad  a  right  to  refuse  to  order 
them  paid,  and,  under  tbe  laws  of  the 
state,  it  had  a  rlgbt  to  allow  tbe  said 
sheriff  tbe  commission  it  did  allow  him 
for  railroad  taxes.  Upon  this  state  of 
pleading,  the  court  considei-ed  said  return 
insufficient,  and  awarded  a  peremptory 
writ  of  mandamus,  directed  to  the  county 
court  of  Tucker  county,  commanding  it 
at  its  next  settlement  with  said  M.  Y. 
Miller,  sheriff,  as  aforesaid,  to  allow  him 
credit  by  the  amount  of  the  several  judg- 
ments and  credits,  by  tbe  amount  of  com- 
missions in  the  petition  and  proceedings 
mentioned,  and  gave  said  sheriff  a  judg- 
ment for  costs,  from  which  judgment 
said  county  court  applied  for  and  ob- 
tained a  writ  of  error  to  this  court. 

The  questions  which  must  control  us  In 
the  determination  of  this  case,  as  we 
think,  are  raised  by  tbe  demurrer.  Upon 
the  facts  stated  in  said  petition  for  tbe 
writ  of  mnadamus,  was  the  defendant  en- 
titled to  the  peremptory  writ  which  was 
awarded  bim  in  the  order  complained  of 
ai^alnst  the  county  court  of  Tucker 
county?  By  the  thirty -fourth  section  ot 
chapter  89  of  the  Code  the  sheriff  is  re- 
quired, at  tbe  end  of  the  fiscal  year,  to 
render  to  tbe  county  court  a  full  state- 
ment of  his  account  for  that  fiscal  year, 
showing  the  balance  due  by  or  to  him  at 
the  commencement  of  the  account,  etc. 
If  the  court,  upon  examination  ot  said 
report,  find  the  account  to  be  correctly 
stated  therein,  it  shall  approve  the  same, 


and  cause  It  to  be  entered  In  full  upon  the 
proper  order-book  of  the  court;  but,  if 
said  account  be  found  incorrect,  the  court 
shall  make  a  restatement  thereof,  correct- 
ing the  errors  and  omissions  In  the  ac- 
count as  stated  by  the  sheriff,  which  cor- 
rected account  shall  be  entered  in  full  on 
said  record-book,  etrf.  Now  it  will  be  per-  ' 
ceived  at  once  that  the  county  court  Is  to 
examine  said  report,  and  decide  whether 
It  Is  correctly  stated,  and  approve  the 
same  it  found  correct.  To  determine  this 
matter  tbe  court  must  exercise  its  dis- 
cretion, and  It  did  so  in  this  case,  and  de- 
termined that  the  report  and  statement 
made  by  said  commissioners  was  correct 
In  disallowing  the  credits  claimed  by  said 
sheriff.  This  action  of  the  county  court 
required  the  exercise  of  its-judgment,  and 
In  such  cases  mandamus  will  not  lie.  In 
thecaseof  Satterlee  V.  Strider,  81  W.  Va.  789, 
8  S.  E.  Rep.  552,  Sntdrr.  J.,  delivering  the 
opinion  of  the  court,  said :  "  1 1  Is  only  where 
the  act  required  is  ministerial,  and  the 
duty  to  be  periorroed  is  fixed  and  defined, 
or  at  least  ascertainable  from  the  facts, 
that  mandamus  will  lie  to  compel  its  per- 
formance. It  may  be  employed  to  compel 
the  exercise  of  discretion,  but  never  to 
control  its  exercise.  See  State  v.  Buch- 
anan, 24  Vf.  Va.  385,  where  this  court 
held  that,  while  it  Is  true  the  exercise  of 
judicial  discretion  will  not  be  controlled 
by  mandamus,  yet  it  is  equally  true  that 
maocfamos  is  proper  to  compel  theexerciso 
of  discretion. "  See,  also,  Wint*  v.  Board, 
etc.,  28  W.  Va.  227.  It  will  be  perceived 
that  the  difference  between  the  case  under 
consideration  and  those  just  referred  to  is 
thatin  this  case  the  county  courtdld  not  re- 
fuse to  exercise  its  discretion,  hut,  having 
exercised  it  to  the  fullest  extent  by  pass- 
ing upon  and  approving  the  report  of  the 
commissioners  in  regard  to  the  settlement 
with  said  sheriff,  he  is  seeking  to  control 
and  change  the  results  of  the  exercise  of  said 
discretion  by  mandamus,  which,  we  have 
seen,  this  court  has  held  cannot  be  done. 
We  find  in  High  on  Extraordinary  Legal 
Remedies,  page  39,  §  31,  tbe  author  says: 
"The  most  important  branch  ot  tbe  juris- 
diction by  mandamus  Is  that  which  per- 
tains to  tbe  writ  as  a  remedy  for  the  in- 
action or  misconduct  ot  public  officers, 
charged  with  the  performance  ot  duties 
of  a  public  nature,  and  the  writ  Is  most 
frequently  granted  to  set  In  motion  such 
officers,  and  to  compel-  their  action  in 
cases  where  they  have  refused  or  neg- 
lected the  performance  of  their  official 
duties."  And  in  section  82  he  says:  "Ijt 
is  to  be  premised  that  the  jurisdiction  by 
mandamus  over  the  official  acts  of  public 
officers  is  exercised forthe  purpose  of  stikn- 
ulating,  rather  than  of  restraining,  their 
action;  and,  while  officers  who  are  back- 
ward or  dilatory  in  the  exercise  of  their 
functions  may  properly  be  set  In  motion 
by  mandamus,  yet  when  they  are  once  in 
motion,  and  are  proceeding  to  discharge 
a  duty  imposed  upon  them  by  law,  they 
are  no  longer  subject  to  the  control  ut  the 
writ. "  Tbe  courts  seem  disposed  to  teal- 
ousiy  guard  the  province  of  the  writ  ol 
mandamus,  and  are  uniform  and  decided  in 
holding  that  It  will  not  be  awarded 
whore  the  petitioner    has  another   ade- 
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qnate  and  complete  remedy,  and  in  sup- 

gort  of  this  position  we  cite  High,  Extr. 
em.  p.  165,  §  188.  in  wbicli  the  author 
says:  "The  review  of  the  authorities  cited 
in  the  preceding  sections  has  shown  the 
doctrine  to  be  too  tirmly  established  to  be 
easily  shalcen  that  the  existence  of  another 
■adequate  and  specific  remedy  is  a  sufficient 
bar  to  the  exercise  of  the  Jurisdiction  by 
maadamua,  and  that  the  writ  is  never 
granted  when  the  grievance  complaine<l 
of  may  be  corrected  on  error  or  appeal. 
Closely  allied  to  this  doctrine,  and 
founded  npon  the  same  reasoning,  is  the 
principle  that  maadamna  will  not  be  al- 
lowed to  take  the  place  or  usurp  the  func- 
tions of  an  appeal  or  writ  of  error. "  The 
true  test  is  whether  the  inferior  tribunal 
has  acted  Judicially  either  upon  a  ques- 
tion of  law  or  fact,  proijerly  brought  be- 
fore it.  Its  decision,  however  erroneous  it 
may  be,  cannot  be  reviewed  or  reversed 
by  mandamus,  and  I  can  see  no  good  rea- 
son why  the  defendant  in  error,  if  he 
thought  himself  aggrieved  by  the  action 
of  the  county  court  aforesaid,  could  not 
have  applied  for  a  writ  of  certiorari  to 
the  circuit  court,  and  had  said  decision 
and  action  of  the  county  court  reviewed 
in  said  circuit  court.  For  these  reasons 
I  am  clearly  of  opinion  that  the  court  be- 
low erred  in  not  sustaining  the  demurrer 
to  said  petition  forthe  writ  of  mandamus, 
and  in  awarding  said  writ.  The  Judg- 
ment must  be  reversed,  and  the  defendant 
in  error  must  pay  tlie  costs  of  this  suit, 
and  also  the  costs  in  the  court  below. 

Ldoas,  p.,  and    Brannon,  J.,  concar. 
Holt,  J.,  absent. 


(34  W.  Va.  2M) 

Clatton  v. 


Barb  et  at. 


(Suprtnu  Court  of  Appeals  of  West  VinHnia. 
Ueo.  8,  1890.) 

QunriKe  Titls— Bjevbot  at  Law. 
Where  the  estate  or  title  between  conflict- 
ing claimanta  to  land  is   legal  in  nature,  and 
le^  remedy  Is  adequate,  and  one  party  has  al- 
.  ready  recovered  In  ejectment  upon  his  claim,  that 
party  cannot  sue  In  equity  to  remove  the  cloud 
from  his  title  arising  from  such  adverse  claim; 
the  party  saing  being  out  of  possession,  and  the  ad- 
verse claimant  In  possession. 
(SuUabu*  by  the  CourL) 

Appeal  and  supensedeaH  from  circnit 
court.  Ritchie  county. 

A.  F.  Haymoud,  for  appellants.  Peek  A 
Ajrrea,  for  appellee. 

Brannon,  J.  John  S.  Clayton  filed  bis 
bill  In  chancery  in  the  circuit  court  of 
Ritchie  county  against  Sarah  E.  Barr  and 
others,  alleging.  In  substance,  that  Mary 
E.  Ripley  owned  a  tract  of  SS)i  acres  of 
land  in  Ritchie  county,  and  was  assessed 
with  taxes  thereon  for  the  year  1876 ;  that 
on  March  17, 1876,  by  deed,  she  conveyed 
it  to  R.  S.  Taggart,  retaining  a  lien  for 
purchase  money;  that  on  July  27,  1877, 
Taggart,  by  deed,  conveyed  the  land  to 
A.  H.  McOinnIs,  retaining  a  lien  to  secure 
f478  of  the  purchase  money  to  Ripley, 
and  $386  to  hl,m,  (Taggart;)  that  the 
land  was  returned  delinquent,  and  on  Oc- 
tober 18,  188it,  sold  for  non-payment  of 
said  tnxes,  and  purchased  by  the  plaintiff. 


Clayton,  and  that  on  the  80th  of  May. 
1881.  he  obtained  and  bad  recorded  a  deed 
under  said  tax-sale;  that  in  Septemt>er, 
1881,  he  (Clayton)  instituted  an  action  of 
ejectment  against  McOinoiB,  then  In  posses- 
sion, for  recovery  of  the  land,  piendiug 
which,  in  April,  1882,  Mary  Ripley  brought 
a  chancery  suit  against  McGinnis  and 
Taggart  to  sell  the  land  for  purchase- 
money  so  due  her  from  them,  but  she  died 
soon,  and  her  suit  was  revived  in  the 
name  of  Washington  Smith  as  her  admin- 
istrator; that  on  July  1, 1882,  Judgment 
was  entered  on  a  verdict  of  a  Jury,  found 
27th  June,  1882,  in  said  ejectment.  In  favor 
of  plaintiff,  Clayton,  against  McGinnis. 
for  the  recovery  of  said  land;  that,  hav- 
ing so  recovered  and  taken  possession  of 
the  land,  he,  by  deed  of  October  28,  1882, 
conveyed  it  to  S.  O.  Fordyce;  that  ou 
January  7, 1884,  Sarah  E.  Barr  and  oth- 
ers, heirs  of  Mary  Ripley,  filed  their  bill 
against  Fordyce  end  Clayton  to  vacate 
tlie  said  tax-deed  to  Clayton,  and  the 
deed  from  Clayton  to  Fordyce,  pending 
which,  on  October  23. 1884.  George  Loomls, 
as  special  commissioner,  sold  the  land  un- 
der a  decree  rendered  June  22, 1883,  In  said 
suit  of  Smith,  administrator  of  Kipiey, 
uealnst  McGinnis  and  Taggart  for  said 
purchase  money,  and  Thomas  E.  Davis 
became  its  purchaser,  and  on  Octol>er  28, 
18S4,  said  sale  was  by  decree  confirmed; 
that  on  June  18, 1885,  a  decre  was  entered 
in  the  suit  of  Barr  and  others  against 
Clayton  and  Fordyce,  adjudging  tlieir 
deeds  null  and  void  ;  that  from  that  decree 
Clayton  took  an  appeal  to  tlie  supreme 
court  of  appeals,  pending  which  appeal, 
on  September  1, 1885,  Da  vis,  by  deed,  con- 
voyed his  inter««t  In  the  land  to  Hiram 
Williams;  that  on  November  2,  (should  bo 
25.)  18S6,  29  W.  Va.  256,  the  court  of  ap- 
peals, by  a  clerical  error,  affirmed  said  de- 
cree annulling  said  tax-deed  to  Clayton, 
and  Clayton's  deed  to  Fordyce;  that  on 
February  24,  1888,  Loomls,  ascommlsslon- 
er,  made  a  deed  to  Davis  for  the  land; 
that  on  June  30, 1888,  the  court  of  appeals, 
by  decree  then  entered  on  application  of 
Clayton,  adjudged  and  decreed  nunc  pro 
tunc  that  Its  former  decree  of  Novemlwr 
25. 1886,  be  set  aside,  and  the  said  decree 
of  the  circuit  court  of  Ritchie  of  June  18, 
1885,  making  void  the  said  tax-deed  to 
Clayton,  and  Clayton's  deed  to  Fordyce, 
be  reversed  and  annulled,  and  the  bill  in 
said  suit  brought  to  annul  said  deeds  be 
dismissed:  that  on  January  2,  1889,  For- 
dyce conveyed  the  land  back  to  Clayton. 
The  bill  went  on  to  allege  that  by  such 
tax  sale  and  deed  Clayton  hecame  vested 
with  the  fee-simple  to  said  land,  and  ail 
the  right,  title,  and  interest  therein  that 
Riple.v,  her  vendees  Taggart  and  McGin- 
nis, or  any  other  person  had;  that  Ripley 
bad  not,  in  the  year  1882,  when  she 
brought  her  said  suit  against  "Taggart  and 
McGinnis  to  collect  tlie  purchase  money 
due  on  said  land,  nor  had  either  Taggart 
or  McGinnis,  any  title  to  it.  or  interest 
in  it,  at  any  time  after  May  81, 1881,  when 
he  (Clayton)  had  his  tax-deed  recorded, 
nor  at  anytime  during  the  pendency  of 
her  suit,  nor  at  the  time  the  land  was  sold 
under  said  decree ;  that  no  right  or  title 
passed  to  Davis  by  the  sale  or  deed  to  hlD 
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from  Loomls,  commlBaloner,  nor  to  W^HI- 
lams  by  tbe  deed  from  Davis  to  blin ;  tbat, 
neither  Clayton  nor  Fordyce  bclnR  par- 
ties to  Bald  suit  under  which  the  land  was 
Buld,  they,  were  not  bound  by  tlie  decree 
of  sale,  or  any  proceediuKs  therein ;  but 
that,  nevertheless,  said  deed  from  Davis 
to  Williams,  and  said  deed  from  Loomls, 
cummlsHioner,  to  Davis,  conxtltuted  a 
cloud  upon  said  Clayton's  title,  and  by 
reaflon  of  said  deeds  he  was  greatly  hin- 
dered, delayed,  and  damased  In  the  sale, 
occupancy,  and  improvement  of  the  land. 
The  bill  then  alleKed  that  by  virtue  of 
Clayton's  ta'x-deeil  for  said  land,  and  his 
recovery  of  It  In  ejectment,  he  became  and 
was  owner  in  tee  of  it;  and  that  by  his 
conveyance  to  Fordyce,  and  Fordyce's 
reconveyance  to  him,  he  held  a  good  title 
in  fee  to  the  land,  and  had  the  riKht  of  im- 
mediate possesKlon;  that  the  decree  of 
June  lN,l!<85,of  theclrcult  court  of  Ititchle, 
vacating;  said  tax-deed,  as  well  as  the  af- 
firmance of  that  decree  by  the  supremfe 
court  of  appeals,  were  both  set  awide  and 
rever«ed  by  the  subHequent  decree  of  the 
eujireme  court;  and  that  the  defendants 
had  no  right  or  title  to  said  land.  And 
the  bill  prayed  that '  tbe  deed  from  Davis 
to  Williams,  and  that  from  Loomls,  com- 
mlBSioner,  to  Darls,  be  held  void  and  for 
naught,  and  the  clouds  cast  by  them  upon 
bis  title  be  removed,  and  that  he  have  a 
decree  for  the  posBession  of  the  land.  The 
defendant  Iiavis  demurred  to  the  bill,  but 
hia  demurrer  was  overruled,  and  a  decree 
pronounced  RvantinK  the  relief  Rought  by 
tbn  bill  annulling  the  deeds  from  Loomls, 
commlHHloner,  to  Davis,  and  from  Davis 
to  Williams.  Davtfl  and  Williams  appeal 
to  this  court. 

At  the  outset  of  oar  consideration  of 
this  case  we  are  brought  by  the  demurrer 
and  the  flivt  assignment  of  error  to  the 
question  of  Jurisdiction  of  equity  to  enter- 
tain the  bill.  The  appellants  challenge 
such  Jnrisdictlon  on  the  ground  that  the 
suit  1t<,  in  effect,  but  a  suit  to  try  the  legal 
title  to  land,  for  which  there  is  (>lain  and 
adequate  remedy  at  law;  while  the  ap- 
pellee would  sustain  snch  JurlHdlction  on 
the  principle  that  chancei-y  will  entertain 
suits  to  remove  clouds  from  titles.  In 
Pomeroy's  Equity,  (section  177.)  It  is  stat- 
ed :  "In  all  cases  wliere  the  plaintiff  Iwlds, 
or  claims  to  have,  a  purely  legal  estate  in 
land. and  simply  seeks  to  havehls  title  ad- 
judicated upon,  or  to  recover  possession 
against  an  adverse  claimant  who  also  re- 
lies upon  an  alleged  legal  title,  there  being 
no  equitable  feature  of  fraud,  mistake,  or 
otherwise,  calling  tor  the  application  of 
equitable  doctrines  or  the  granting  of  pe- 
culiar e<|n1table  relief,  the  remedy  at  law 
is  adequate,  and  the  concurrent  Jurisdic- 
tion of  equity  does  not  exist.  A  suit  in 
equity,  under  Its  concurrent  Jarisdlction, 
will  not  be  maintained  to  take  the  place 
of  tbn  action  of  ejectment,  and  to  try  ad- 
verse titles  and  claims  to  land  which  are 
wholly  legal,  and  to  award  the  relief  of  a 
recovery  of  possesiilnn.  While  this  general 
doctrine  Is  well  established,  still,  in  addi- 
tion to  the  particular  cases  of  disputed 
boundaries,  partition,  and  assignment  of 
dower,  over  which  the  concurrent  Juris- 
diction may  extend,  and  in  which  a  reme- 
v.l2s.£.no.l4— 45 


dy  strictly  legal  may  be  granted,  a  eoart 
of  equity  will  also  confer  tbe  final  relief  of 
possession,  and  will  decree  a  defendant  to 
deliver  up  possession  of  land  to  the  owner 
when  such  relief  Is  incidental  to  the  main 
object  of  the  suit,  and  the  action  is 
brought  for  some  object  otherwise  within 
the  equity  Jurisdiction. "  Such  has  been 
the  principle  from  the  origin  of  equity  Ju- 
risprudence found  in  all  Its  books. 
The  common  law,  from  the  earliest  times, 
by  means  of  writs  of  right  and  other  real 
and  possessory  actions,  has  trie<I  titles  to 
lands  and  right  to  pottsesslon  between  ad- 
versary claimants,  and  has  Jealously 
claimed  such  power,  and  equity  has  con- 
cedetl  to  It  such  Jurisdiction;  and  It  does 
at  this  day  do  so  by  means  of  the  action 
of  ejectment.  The  right  of  trial  by  Jury 
bus  been  regarded,  next  to  trials  involv- 
ing life  and  lit>erty,  as  most  essential  and 
fitly  a|>pllcable  to  controversies  involving 
freeholds  in  lands,  nnder  that  provision  of 
Mafftia  C'hartH,  which  is  imbedded  In 
American  constitutional  law, that  no  free- 
man shall  be  disHeised  of  his  freehold  but 
by  the  lawful  judgment  of  his  peers  or  the 
law  of  tbe  land;  and  the  court  of  the  com- 
mon law  is  tbe  appropriate  home  of  the 
Jury. 

Now,  in  this  case  the  bill  is  particular 
to  allege  that  the  plaintiff  has  a  purely 
legal  title,  and  it  represents  of  the  defend- 
ant's claim  nothing  else  than  that  he 
claims  a  legal  title;  and  It  thus  seems  to 
be  a  litigation  between  legal  claims,  with- 
in the  spirit  of  the  law  as  laid  down  by 
Pomeroy  above  quoted.  So  we  view  it. 
But  recourse  to  equity  is  sought  to  be  vin- 
dicated in  this  case  by  the  plea  that  it  baa 
Jurisdiction  to  dispel  clouds  from  title  by 
actual  cancellation  of  the  muniments  on 
which  the  weaker  claim  rests.  Mr.  Pom- 
eroy In  his  E<]uity  Jurisprudence  (section 
l.S»S,  1399)  thns  states  the  doctrine:  "The 
JurlRdtctinn  of  courts  of  equity  to  remove 
clouds  from  title  is  well  settled,  the  relief 
being  granted  on  the  principle  <7Hfa  timet; 
that  is.  that  the  deed  or  other  Instrument 
constituting  the  cloud  may  be  used  to 
InJuriuuHly  or  vexatiously  embarrass  or 
affect  a  plaintiff's  title.  Whether  or  not 
the  Jurisdiction  will  be  exerrised  depends 
upon  the  fact  that  the  estate  or  lntei«st 
to  be  protected  is  equitable  in  its  nature, 
or  that  the  remedies  at  law  are  Inadequate 
where  the  estate  or  interest  is  legal;  a 
party  being  left  to  his  legal  remedy  where 
his  estate  or  interest  is  legal  in  its  nature, 
and  full  and  complete  Justice  can  thereby 
be  done. "  In  note  4  to  section  1399,  Pom- 
eroy, citing  various  authorities  to  his  sup- 
port, states  that,  when  the  estate  or  In- 
terest to  be  protected  is  equitable,  tiie  ju- 
risdiction should  be  exercised,  whether  the 
plaintiff  is  in  or  out  of  possesHlon,  for  then 
legal  remedies  are  not  possible;  but  that, 
when  tbe  estate  or  interest  is  legal  in  its 
nature,  the  exercise  of  the  Jurisdiction  to 
remove  clouds  depends  upon  the  adequacy 
of  legal  remedies.  Thus,  for  example,  a 
plaintiff  out  of  possession,  holding  tbe  le- 
gal title,  will  be  left  to  bis  remedy  by  eject- 
ment, nnder  ordinary  circumstances.  For 
myself,  I  consider  this  a  correct  s  ta  tement  of 
tbe  law.  Tbe  Virginia  court  of  appeals, 
tn  Carroll  v.  Brown,  28  tirat.  791,  followed 
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tblB  doctrine,  holding  that  eqatty  baa 
larladiction  of  a  suit  brou;;ht  by  the  own- 
er in  puaeession  to  set  aside  a  deed  pot 
upon  record  wliereby  the  complainant's 
land  has  been  wroDK'ully  conveyed  to  a 
purchaser  at  a  tax-sale;  the  opinion  quot- 
ing and  approving  Cooley  on  Taxation, 
stating  that,  where  tlie  tax  purchaser  is 
in  possession,  the  owner  must  resort  to 
law,  or,  where  neither  is  in  possession,  he 
must  resort  to  law.  As  to  tax-deeds  this 
court  has  sustained  equity  jurisdiction  to 
cancel  them,  regardless  of  who  held  pos- 
session. Simpson  V.  Edmiston,  23  W.  Va. 
VTH,  and  cases  cited.  In  this  case  the  bill 
does  not  state  plainly  as  it  should  the  Ju- 
risdictional fact  that  plaintiff  is  in  posses- 
sion. True,  it  does  state  that,  upon  his 
recovery  in  ejectment,  plaintiff  went  into 
possession;  but  the  bill,  and  an  exhibit  of 
a  decree  in  the  suit  selling  the  land  for 
purchase  money,  show  a  sale,  and  the 
award  of  writ  of  possession  to  Davis,  the 
purchaser  at  the  judicial  sale,  whereby  he 
may  have  obtained  possession;  and  the 
bill  alleges  the  plaintiff's  right  to  immedi- 
ate possession,  and  prays  that  he  may 
have  a  decree  for  the  possession  of  the 
land;  and  therefore  we  treat  it  as  show- 
ing the  defendant  in  possession,  or,  at 
least,  as  not  showing  plaintifl  in  posses- 
sion. 

An  additional  reason  against  equitable 
Jurisdiction  occurs  to  me,  and  it  lies  in 
the  fact  that  the  bill  not  only  shows  that 
there  la  adequate  remedy  at  law,  but 
that  the  plaintiff  already  bad  entered  the 
law  forum  by  an  action  of  ejectment,  and 
recovered  judgment  for  the  land,  which, 
so  far  as  the  bill  shows,  remains  in  full 
force,  and,  as  it  alleges,  confers  upon  him 
valid  title.  What  is  shown  to  deprive 
said  Judgment  of  its  legal  force?  Does  it 
not  possess  that  effect  which  the  law  ac- 
cords to  a  Judgment  in  ejectment?  Its 
efficacy  may  be  denied.  So,  if  the  decree 
in  this  cause  should  stand,  the  efficacy  of 
it,  too,  might  be  denied;  and  would  that 
call  for  still  another  resort  to  the  equity 
court?  The  case  of  De  Camp  v.  Carna- 
han,  26  W.Va. 839. holding  that  equity  has 
Jurisdiction  to  cancel  a  deed  which  is  a 
cloud  upon  the  title  of  one  out  of  posses- 
sion of  land,  is  cited ;  but  I  do  not  think 
that  case  can  apply  to  this,  because  of  the 
tact  that  here  the  plaintiff,  having  ade- 
quate remedy  at  law,  did  actually  resort 
to  it,  and,  when  he  brought  this  suit,  had 
a  Judgment  in  ejectment,  which  was  not 
the  case  in  De  Camp  v.  Carnahan,  and, 
besides,  the  opinion  sustains  the  jurisdic- 
tion there  on  the  grounrl  of  partition,  and, 
that  being  an  acltnowledged  jurisdiction 
in  equity,  it  would  pass  on  the  title  inci- 
dentally to  other  relief.  The  cases  of  Grin- 
nan  V.  Edwards, Sn  W.  Va.  847;  Uaymond 
V.  Camden,  22  W«  Va.  180;  and  Sturm  v. 
Fleming,  Id.  404.— which  have  been  re- 
ferred to  as  sustaining  the  Jurisdiction 
claimed, — werenot  cases  toremoveclouds, 
but  casea  where  such  relief  was  clearly 
proper  on  other  grounds.  Grinnan  v.  Ed- 
wards was  a  case  where  a  party  purchased 
land,  and  went  within  the  Confederate 
lines,  and  while  there  suit  was  brought  by 
the  vendor  within  the  Union  lines  to  sell 
the  land  for  unpaid  purchase  money,  and 


the  land  was  sold.  The  vendee  later  sued 
his  vendor,  who  bad  purchased  at  the  sale 
under  decree,  and  a  party  to  whom  he 
sold,  asking  specific  performance,  and  at- 
tacking such  judicial  sale.  Here,  specific 
performance  gavejurisdlction.  The  party 
could  not  sue  at  law.  Holding  the  judi- 
cldl  sale  void  because  the  vendee  was  In 
the  Confederate  lines  when  the  sale  was 
made  was  simply  incidental  to  the  main 
relief.  Haymond  v.  Camden  was  a  case 
wherein,  while  a  party  was  within  the 
Confederate  linea  a  suit  within  the  Union 
lines  was  prosecuted  against  him,  and  de- 
cree rendered  on  publication  against  him 
as  a  non-resident;  and  afterwards  he  ap- 
peared and  filed  an  answer, asking  rehear- 
ing and  reversal  for  certain  errors ;  and 
the  court,  treating  the  answer  as  a  peti- 
tion for  rehearing  simply, reheard  the  case 
under  the  statute  allowing  rehearing  tu 
non-residents,  and  held  the  decree  errone- 
ous and  void.  Sturm  v.  Fleming  was  a 
petition  to  rehear  a  case  in  which  a  decree 
bad  been  rendered  against  a  party  within 
the  Confederate  lines  on  order  of  publica- 
tion, under  which  his  lands  were  sold; 
and  the  court  treated  it  as  a  bill  in  the 
nature  of  a  bill  of  review,  and  reheard  the 
decree,  holding  it  not  merely  erroneous, 
but  void.  These  two  cases  were  simply 
cases  of  rehearing,  not  original  suits  No 
one  of  these  three  cases  asserts  the  right 
of  equity  to  entertain  an  original  bill  by 
a  person  out  of  possession  of  land  to  can- 
cel instruments  because  they  beget  clouds 
on  title,  when  the  contest  is  between  legal 
titles,  and  there  is  no  inadequacy  of  reme- 
dy at  law.  It  may  be  said  that  thefac*' 
that  there  is  one  decree  of  the  supreme 
court  of  appeals  afiirming  a  decree  of  the 
circuit  court,  which  latter  decree  vacated 
the  tax-deed,  and  the  fact  that  there  is  a 
later  decree  of  the  supreme  court  setting 
aside  its  first  decree,  and  reversing  said 
decree  of  the  circuit  court,  and  dismissing 
the  bill  seeking  to  impeach  the  tax-deed, 
additionally  complicate  and  becloud  plain- 
tiff's title;  but  the  ready  answer  is  that 
all  questions  arising  from  those  decrees 
may  he  effectively  passed  on  at  law,  just 
as  well  as.  in  equity,  and  they  do  not 
change  the  nature  ol  the  controversy.  1 
would  prefer  to  decide  ail  questions  pre- 
sented in  this  cause,  but,  as  we  decide  the 
case  only  on  the  point  of  Jurisdiction,  I  go 
no  further  than  a  decision  on  that  point 
requires.  A  system  of  jurisprudence  like 
ours,  consisting  of  two  departments, — law 
and  equity, — which  often  turns  a  suitor 
without  relief  out  of  the  door  of  one,  only 
to  enter  the  door  of  tl^e  other,  is  highly 
defective,  in  the  opinion  of  many.  It  may 
be  wise  or  unwise,  but  it  is  our  heritage 
from  nur  forefathers  centuries  back,  and 
such  is  the  house  in  which  we  now  live. 
We  cannot  disregard  its  apartments  with- 
out disregarding  the  precedents  of  the 
past,  and  tearing  down  the  structure. 

It  appears  from  plaintiff's  deposition 
that  he  was  not.  but  Williams  was,  in 
possession  of  the  land  when  this  suit  was 
brought;  and  thus  it  appears  that  the 
bill  could  not,  if  sent  back,  be  amended  so 
as  to  allegre  that  plaintiff  was  in  posses- 
sion, if  that  fact,  in  view  of  the  existence 
of  the  Judgment  in  electment.  could  aDect 


Digitized  by 


Google 


W.Va.) 


BKOWN'8  ADM'B  v.  TOWN  OF  GUYANDOTTK 


707 


anytblog.  Tberetore  we  reverse  and  sus- 
tain the  demarrer,  and  dismiss  the  bill, 
only  becaose  of  want  of  Jurisdiction  In 
equity,  but  witbout  any  prejudice  to 
plain  tilTs  rights.    Beversed. 

Lucas,  P.,  and  Enqmsh,  J.,  concurred. 
Holt,  J.,  absent. 


(S«  W.  Va.  29S)         

Brown's  Adm'b  t.  Town  of  Qijyandottb. 

(Supreme  Court  of  Appeals  of  West  Virglnki 
Dea  3,  1890.) 

liiABiuTiBs  OF  Tovnra— Torts  or  Aobnts, 

1.  As  to  the  powers  and  functions  of  a  town 
«f  a  public  governmental  character,  it  Is  not  lia- 
ble for  damages  caused  by  the  wrongfal  acta  or 
negligence  of  its  officers  or  agents  therein. 

2.  A  town  is  not  liable  for  damages  for  the 
deaUt  of  a  person  caiued  by  the  burning  of  its 
]idl  while  snch  person  was  confined  therein  by 
town  authority  for  a  Tlolation  of  its  ordinanres, 
though  such  fire  was  attributable  to  the  wrong- 
ful act  or  negligence  of  the  officers  or  agents  of 
the  town. 

(SyUabw  by  the  Court.) 

Error  to  circuit  court,  Cabell  county. 
Gibson  A  Micbie,  fur  plaintiR  in  error. 
Slmms  &  Enslow,  for  defendant  in  error. 

Brannon,  J.  Pbillip  Brown,  adminis- 
trator of  Frank  Brown,  deceased,  brought 
an  action  on  the  caae  against  the  town  of 
Guyandotte  in  the  circuit  court  of  Cabell 
county  to  recover  damages  for  injury  to 
Franlc  Brown  while  confined  In  the  lock- 
up of  that  town,  caused  by  the  burning  of 
the  Jail,  from  which  injury  Brown  died. 
The  defendant's  demurrer  to  the  declara- 
tion was  sustained,  and  Judgment  ren- 
dered for  the  defendant;  and  this  is  a 
writ  of  error  to  that  Judgment  obtained 
by  said  plaintiff. 

The  declaration  alleged.  In  substance, 
that  the  town  bad  a  Jail  or  lock-up,  where- 
in it  was  accustomed  to  confine  persons 
arrested  and  convicted  of  offenses  against 
the  town;  that  Franlt  Brown  was  arrest- 
ed by  the  marshal  of  the  town,  and  placed 
in  said  Jail,  and  confined  therein  by  au- 
thority of  the  tuwn,  and  that  it  thus  be- 
came its  duty  to  use  all  due  and  reasona- 
ble care  and  diligence  to  safely  keep  said 
Brown  while  so  In  custody;  yet  the  de- 
fendant, not  regarding  its  duty,  did  not 
use  reasonable  and  proper  means,  care, 
and  diligence  to  safely  keep  said  Brown, 
but  wholly,  wrongfully,  negligently,  and 
injuriously  failed  to  do  so,  and  wrongful- 
ly, willfully,  and  negligently  suffered,  per- 
mitted, and  caused  said  jail  to  be  de- 
stroyed by  fire,  whereby  Brown  was  un- 
able to  get  out  by  reason  of  his  weak  con- 
dition from  the  effect  of  a  blow  on  the 
bead,  and  was  so  badly  burnt  that  he  died. 

The  cases  uponthesubjectofthe  liability 
of  cities  and  towns  in  tort  for  the  wrong- 
ful acts  and  negligence  of  their  officers  are 
numerous,  the  field  of  their  discussion 
wide,  and  they  draw  nice  distinctions. 
These  municipal  corporations,  unlike  pri- 
vate ones,  are  organized,  not  for  gain,  but 
for  tbe  public  weal,  as  important  instru- 
inentalitles  in  government,  and  they  are 
supported  by  the  taxatlpn  of  their  people, 
and  should  not  be  made  liable  for  the  acts 
of   their  ofllcers,  done  in  performance  of 


purely  governmental  powers  for  tbe  bene- 
fit of  the  public,  and  not  their  private  ben- 
efit ;  for  otherwise  It  would  be  impossible 
to  say  where  their  liabilities  would  end, 
or  how  onerous  would  be  the  burden  laid 
upon  those  who  sustain  their  existence. 
It  seems  to  be  well  settled  that  they  are 
not  liable  by  implication  for  such  acts 
done  in  their  public  capacity,  as  governing 
agencies,  in  the  discharge  of  duties  for  tbe 

Snblic  or  general  (not  corporate)  benefit. 
111.  Mun.  Corp.  §  966.  Shearman  and  Red- 
field,  in  their  work  on  the  Law  of  Negli- 
gence, §  253,  very  well  state  the  rule  as  fol- 
lows: "The  governmental  powers  of  the 
state  are  further  exercised  by  a  Kreat  num- 
ber of  municipal  and  qojm/ municipal  or> 
ganlzations,  such  as  cities,  towns,  coun- 
lies,  and  boards,  to  which,  for  purposes  of 
government,  and  top  the  benefit  and  serv- 
ice of  the  public,  the  state  delegates  por- 
tions of  its  8overei(;nty,  to  be  exercised 
within  particular  portions  of  territory  for 
certain  well-defined  public  purposes.  To 
the  extent  that  such  local  or  special  or- 
ganizations possess  and  exercise  govern- 
mental powers  they  are,  as  it  were,  de- 
partments of  state.  As  such.  In  the  ab- 
sence of  any  statute  to  the  contrary,  they 
have  the  privilege  and  immunity  of  the 
state.  They  partake  of  tbe  state's  prerog- 
ative of  sovereignty,  in  that  they  are  ex- 
empt from  private  prosecution  for  the 
consequences  of  their  exerclHingor  neglect- 
ing to  exercise  the  governmental  powers 
they  possess.  To  the  extent  that  they  ex- 
ercise snch  powers,  theirduties  are  regard- 
ed as  due  to  the  public,  not  to  individuals. 
Their  officers  are  not  agents  of  the  corpo- 
ration, but  of  'the  greater  public,'  the 
state.  No  relation  of  agency  existing  be- 
tween tbe  corporation  and  its  officers  with 
respect  to  the  discharge  of  these  public 
governmental  duties,  the  corporation  is 
not  responsible  for  the  acts  or  omissions 
of  its  officers  therein.  This  Is  nothing 
more  than  an  application  and  proper  exten- 
sion of  the  rule  that  tbe  state  Is  not  liable 
for  the  misfeasance  of  its  officers."  This 
principle  is  fully  recognised  in  tbe  case  of 
Mendel  v.  Wheeling,  28  W.Va.  245,  in  the  able 
opinion  in  which,  delivered  by  President 
Johnson,  very  many  cases  bearing  ou  vari- 
ous phases  of  this  subject  are  cited  and 
commented  upon.  I  think  the  duty  and 
function  of  keeping  a  Jail  and  confining 
therein  offenders  against  tbe  municipal  or- 
dinances of  a  town  are  plainly  purely 
governmental  in  character,  and  fall  with- 
in the  rule  Just  stated.  The  declaration 
does  not  tell  us  to  the  negligence  or  act  of 
what  officer  of  tbe  town  the  burning  is 
chargeable.  It  says  the  town  "suffered 
and  permitted  and  caused  the  said  Jail  or 
lock-up  to  be  destroyed  by  fire."  The 
question  arising  on  demurrer,  it  might  oc- 
cur to  the  mind  that  the  act  of  expressly 
causing  the  burning  may  have  beea,  not 
that  of  a  subordinate  officer  or  tbe  keeper 
of  the  Jail,  but  by  the  chief  officer,  or  even 
by  order  of  its  council ;  but  such  a  crimi- 
nal act  would  be  ultra  vires,  not  within  the 
corporate  powers  conferred  by  law  on  the 
town,  and  for  it  the  town  would  not  be 
liable.  2  Dill.  Mun.  Corp.  (4th  Ed.)  S  968. 
So  that  I  think  that,  even  on  demurrer, 
the  non-liability  of  the  town  appears.    In 
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Ricbmoud  v.  Long,  17  Grat  376,  the  city 
of  Ricbtnond  was  held  not  liable  for  l(it» 
of  a  Hlave  admitted  as  a  small-pox  patient 
into  the  city  hospital, because  of  the  nesll- 
gence  of  its  agentu  there  allowini;  blm  to 
escape  and  freeze.  The  case  was  decided 
on  principles  above  stated,  and  contains  a 
7alual)Ie  discussion  of  the  subject.  Its 
principle  was  approved  by  the  Missouri 
court  In  Murtaugh  v.  St.  Louis,  44  Mo.  479, 
bolding  that  city  not  liable  to  a  non-pay- 
ing patient  at  Its  hospital  tor  injuries  re- 
sulting from  negUgenceand  misfeasance  of 
tbe  officers  and  servants  of  the  Institution. 
In  Dargan  v.  Mayor,  81  Ala.  469,  and 
Stewart  v.  City  of  New  Orleans, 9  La.  Ann. 
461,  cities  were  beld  exempt  from  damages 
for  slaves  killed  by  police  officers.  In  Bar- 
man V.  Lynchburg,  83  Grat.  37,  that  city 
was  held  not  liable  for  property  destroyed 
by  police  without  orSers  from  governing 
power  of  the  city.  In  Prather  v.  City,  13 
B.  Mon.  569,  city  officers  were  hold  quasi 
civil  officers  of  government,  and,  though 
,  they  might  be  liable  for  malfeasance  or  non- 
feasance, the  city  is  liable  for  neither.  In 
Mendel  v.  Wheeling,  supra,  this  court  re- 
fuRod  to  hold  tbe  city  of  Wheeling  liable 
(or  loss  of  a  factory  by  fire  by  reason  of 
an  insD£Bcient  snpply  of  water  from  Its 
water-works  caused  by  negligence  of  its 
agent,  though  it  owned  such  works,  and 
received  pay  for  water  supplied  by  them. 
Being  of  opinion  that  the  town  of  Guyan- 
dotte  is  not  liable  on  the  case  made  by  the 
declaration,  we  aflSrm  the  Judgment. 

Lucas,  P.,  and  English,  J.,  concurred. 
Holt,  J.,  absent. 


(34  W.  Va.  303) 

Barnes  v.  Botebs  et  al. 
(Supreme  Court  of  AppedU  of  Wett  Firvinto. 

Frihoifai.  and  Sorett— Dischassb  or  Susstt— 
Pabtmbxship. 

1.  A  plea  drawn  under  sections  1  and  2  of 
chapter  101  of  tbe  Code,  which  authorize  a  secu- 
rity to  notify  the  creditor  to  institute  suit  against 
the  principal,  and  provide,  in  default  of  his  do- 
ing so  in  a  reasonable  time  thereafter,  that  he 
shall  forfeit  his  right  of  recovery  against  such 
surety,  should  aver,  not  only  the  solvency  of  the 
principal  at  the  time  suit  should  have  been  insti- 
tnted,  but  also  that  he  then  resided  in  this  state. 

2.  Two  partners  executed  apromissory  note 
as  follows:  "$877.00.  PalaUne,  W.  Va.,  Mch.  27, 
1877.  Twelve  months  after  date  we  promise  to 
pay  to  the  order  of  Thos.  H.  Barnes  three  hun- 
dred and  seventy-seven  dollars,  without  interest, 
value  received.  Boters  &  Ujlbden,  " — and  sub- 
sequently dissolved, '  and  the  retiring  member 
agreed  with  his  late  associate  that  the  latter 
should  retain  the  partnership  property,  and  pay 
the  debts  of  the  Orm,  and  duly  notified  the  com- 
mon creditor  of  this  agreement,  and  required  him 
to  bring  suit  as  provided  in  sections  1  and  2  of 
chapter  101  of  the  Code;  but  the  creditor  never 
assented  to  tbe  arrangement,  and  did  not  bring 
suit  until  the  remaining  partner  had  become  in- 
solvent, when  he  brought  this  action.  Held,  that 
•ucfa  agreement  between  the  partners,  so  far  as 
tbe  common  creditor  was  concerned,  was  vet  inter 
dUo»  acta,  and  he  retained  unimpaired  all  of  his 
rights  and  remedies  against  both  partners  as 
principals,  and  the  said  provisions  In  the  Code 
tor  the  relief  of  sureties  do  not  apply  to  such  a 
case. 

tSuUalyut  tru  the  Court.) 


Error  and  supemedeaa  to  circuit  court, 
Marion  county. 

J.  A.  Ha/rgertx,  for  plaintiff  in  error.  U. 
N.  Araeit.Jr.,  and  IV.  S.  Uaymoad,  for 
defendant  in  error. 

Looab,  p.  This  was  an  action  of  debt 
in  tbe  usual  form,  brought  by  the  plaintiff 
In  the  circuit  court  of  Marion  county, 
against  the  defendants,  as  late  partners, 
doing  business  under  the  style  of  Boyers 
St.  Harden.  There  was  a  plea  of  payment, 
on  which  issue  was  Joined.  There  was  al- 
so a  special  plea  filed,  as  follows:  "That 
the  note  upon  wbiclr  suit  was  brought 
was  made  by  the  said  Boyers  &  Harden 
as  a  partnership,  then  doing  business  un- 
der the  firm  name  of  Boyers  &  Harden,  for 
n  debt  of  tbe  said  firm ;  that  after  the  giv- 
ing of  said  note,  and  after  its  maturity, 
the  said  partnership  was  dissolved  by 
agreement,  by  which,  among  other  things, 
it  was  stipulated  that  the  said  JobnM. 
Harden  should  pay  and  fully  discharge  all 
the  then  existing  debts  and  liabilities  of 
the  said  firm  or  partnership  of  Boyers  ft 
Harden,  including  the  said  debt  specified 
in  the  said  promiseory  note  on  which  suit 
was  brought,  of  which  the  plaintiff  had 
notice;  that  after  the  said  dissolution  of 
tbe  said  partnership,  and  after  a  cause  of 
action  bad  accrued  to  the  said  plaintiff  up- 
on the  said  promissory  note,  and  while  tbe 
said  John  M.  Harden  was  entirely  solv- 
ent and  of  sufficient  means  to  have  paid 
the  whole  amount  of  said  promissory  note, 
to- wit,  on  the  7th  day  of  July,  18S0,  €be 
said  defendant  Boyers,  your  petitioner, 
gave  due  notice  in  writing  to  the  said 
plaintiff,  acciirding  to  the  form  of  the  stat- 
ute in  such  case  provided  and  made,  re- 
quiring the  said  plaintiff  forthwith  to  in- 
stitute stilt  upon  said  promissory  note; 
that  the  said  plaintiff  disregarded  said  no- 
tice in  writing,  and  did  not,  nor  would,  ei- 
ther at  that  or  at  any  other  time  during 
tbe  solvency  of  the  said  John  M.  Harden, 
Institute  suit  upon  tbe  said  promissory 
note,  but,  on  the  contrary  thereof,  wholly 
refused  so  to  do;  that  afterwards  the 
said  John  M.  Harden  became  totally  in- 
Hovent,  and  has  ever  since  remained  and 
now  is  totally  insolvent."  This  special 
plea  was  demurred  to,  but  the  demurrer 
was  overruled,  and  issue  was  joined  on 
the  two  pleas.  In  the  progress  of  tbe  trial 
the  evidence  offered  by  the  defendant  to 
sustain  his  plea  was  objected  to,  and  the 
court  rejected  it,  and  the  defendant  except- 
ed. No  service  of  process  was  ever  ot>- 
talned  upon  Harden,  and  Barnes  made  his 
separate  defense,  as  above  set  out. 

Tbeonly  question  necessary  to  be  consid- 
ered In  this  case  is  whether  the  special  plea 
constituted  a  good  defense,  for,  if  not,  tbe 
demurrer  should  have  been  sustained,  and 
the  defendant  was  not  injured  by  tbe  ex- 
clusion of  bis  testimony.  The  Code  pro- 
vides in  section  1  and  2  of  chapter  101  as 
follows:  "  (1)  The  surety  or  guarantor  or 
indorser,  (or  bis  personal  representative,) 
of  any  person  bound  by  any  contract, 
may,  if  a  right  of  action  has  accrued  there* 
on,  require  the  creditor  or  his  personal 
representative,  by  notice  In  writing,  forth- 
with to  institute  suit  thereon;  and  if  he 
be  bound  in  a  bond  with  collateral  condi« 
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tlona,  or  for  tb«  performance  of  some  col- 
lateral DodertHking.  be  aball  also  specify 
in  Hach  reqalsitlon  ttae  breach  of  the  con- 
dl  tlona  or  andertakioKS  for  which  bere- 
qoiree  salt  to  be  brought.  (2)  If  socb 
creditor  or  bis  representatiYe  aball  not, 
In  a  reasonable  ame  after  aucb  requisi- 
tion, instltnte  aatt  against  every  party  to 
Bucb  contract  who  is  resident  in  this  state, 
and  not  insolvent,  and  prosecnte  the  same 
-witb  due  diligence  to  Judgment  and  by  ex- 
ecution, he  shall  forfeit  bis  right  to  de- 
mand of  SQcb  surety  or  bis  estate,  and  all 
bis  co-sureties  and  their  estates,  the  money 
due  by  any  socb  contract  for  the  payment 
of  money,  or  the  damage  sustained  by  any 
breach  of  the  collateral  condition  or  un- 
dertaking apecifled  as  aforesiaid ;  but  the 
conditions,  rights,  and  remedies  against 
the  principal  debtor  shall  remain  unim- 
paired thereby," 

It  to  obvious  that,  under  the  second  aee- 
tlon,  the  plea  should  not  only  have  stated 
that  Harden  waa  Bolvent,bnt  that  hewaa 
a  resident  of  this  state.  But,  Independ- 
ently of  this  defect,  it  will  be  observed  that 
all  the  rights  and  remedies  against  the 
principal  debtor  are  carefully  guarded  in 
these  sections,  and  are  to  remain  unim- 
paired. And  the  question  is  whether  both 
partners  did  not  remain  bound  to  credit- 
ors o(  the  firm  aaprlncipals  notnithstand- 
Ing  the  dissolution  and  agreement  where- 
by, na  between  themselves,  one  of  them  be- 
came primarily  liable,  and  the  other  took 
the  position  of  his  security.  It  is  not  in 
the  power  of  Joint  debtors  to  change  their 
relations  to  a  common  creditor,  without 
bla  consent,  and  the  plea  does  not  allege 
that  the  plalntin  was  ever  consulted  or 
ever  consented  to  any  such  arrangement. 
In  fact,  he  ignored  the  notices  which  were 
served  upon  him,  as  I  think  he  had  a  right 
to  do.  The  case  of  Johnson  v.  Young,  20 
W.  Va.  014,  which  baa  been  cited  in  sup- 
port of  a  contrary  doctrine,  goes  no  fur- 
ther in  the  syllabus  than  to  decide  that 
whpre  one  of  two  partners  purchases  the 
interest  of  the  other  in  the  partnership 
property,  and  assumes  and  agrees  to  pay 
the  partnership  debts,  as  to  such  debts 
the  former  becomen  in  equity  the  principal 
debtor,  and  the  latter  a  surety.  This  an- 
nanclatltm  must  be  taken  in  connection 
with  the  application  to  the  actual  facts 
of  that  case,  which  did  not,  in  any  man- 
ner, involve  the  qnestion  we  are  now  dls- 
cusRlng,  OS  to  whether  the  copartners  can, 
by  any  private  arrnngement  between  them- 
selves, change  their  relations,  as  prin- 
cipals, to  the  common  creditor.  It  la  true 
there  are  some  expressions  In  the  opinion 
(see  Id.  057)  which  Intimate  such  seeming 
concurrence  in  the  doctrine  contended  for 
by  the  plaintiff  In  error;  bat,  on  the  other 
hand,  there  is  quoted,  with  approval,  an 
extract  from  finchanan  v.  Clark,  10  Grat. 
J64,  which  states  the  correct  doctrine  In 
terse  and  unambiguous  language,  as  fol- 
lows: "As  between  the  partners  and  the 
creditor,  tliey  were  all  equall.v  bound ;  and 
no  understanding  and  agreement  between 
themselves  could  change  that  relation  so 
as  to  Impair  bla  righta. "  This  is  the  doc- 
trine of  the  early  text-books,  and  it  is  the 
later  English  doctrine.  Story  lays  It  down 
thus:  "In  the  first  place,  the  dissolution 


of  a  partnership,  whether  it  be  by  the  vol- 
untary act  or  will  of  the  parties,  or  by  the 
retirement  of  a  partner,  or  by  mere  afflux 
of  time,  will  not  in  any  manner  change  the 
rights  of  third  persons  as  to  any paat  con- 
tracts and  transactions  with  or  on  ac- 
count of  the  Brm;  but  their  obligation 
and  efficacy  and  validity  will  remain  the 
aame.  and  be  binding  upon  the  partner- 
ship in  the  same  manner,  as  If  no. dissolu- 
tion had  taken  place."  Bee  Stoty,  Partn. 
S  S34.  Thus  he  states  the  general  rule; 
and  upon  the  particular  illustration  which 
we  are  now  considering  be  ia  no  less  em- 
phatic. "  It  frequently  happens  that,  upon 
the  retirement  of  one  partner,  the  remain- 
ing partners  undertake  to  pay  ttae  debt, 
and  to  secure  the  credits  of  the  firm.  This 
Is  a  mere  matter  of  private  arrangement 
and  agreement  between  the  partners,  and 
can  In  no  respect  be  admitted  to  vary  the 
rights  of  the  existing  creditors  ol  the  firm. 
But  in  all  cases  of  this  sort  it  may  be 
stated  as  a  general  doctrine  that.  If  the 
arrangement  is  made  known  toacreditor, 
and  heaaaenta  to  it,  and  byhia  aubaeqnent 
acta  or  conduct  or  binding  contract  he 
agreea  to  consider  the  remaining  partners 
as  his  exclusive  debtors,  he  mayloaeall 
right  and  claims  agalnat  the  retiring  part- 
ner, eapeclally  it  the  retiring  partner  will 
suatain  a  prejudice,  and  the  creditor  will 
receive  a  benefit,  from  aucb  acts,  conduct, 
or  contract."  Id«  {  168.  So,  also,  Collyer 
says:  "O* course,  any  arrangement  be- 
tween the  partners  themselves  cannot  lim- 
it or  prevent  their  ordinary  reaponsibil- 
ities  to  third  persona,  unless  the  latter  as- 
sent toauch  arrangement. "  1  Colly.  Partn 
c.  17,  §  407.  Again  he  says :  "  In  order  that 
one  liability  may  be  replaced  by  another, 
by  agreement,  it  is  essential  that  the  per- 
son In  whom  the  correlative  right  resides 
should  be  a  party  to  the  agreement,  or 
should,  at  all  events,  show  by  some  act 
of  his  own  that  he  accedes  to  the  substi- 
tution. It  A.,  being  indebted  to  B.,  trans- 
fers bla  liability  to  C.,  and  B.  does  not  aa- 
aent  to  the  transfer,  his  rights  are  wholly 
unaffected;  he  will  neither  acoruire  any 
right  agalnat  C,  nor  lose  his  former  right 
against  A.  As  regards  B.,  the  agreement 
between  A.  and  C  is  res  Inter  alios  acta, 
and  it  does  not  In  any  way  benefit  or  prej- 
udice him.  But  if  B.  assents  to  the  ar- 
rangement come  to  between  A.  and  C,  and 
adopts  C.  as  his  debtor  instead  ot  A.,  then 
A. 'a  liability  to  B.  is  at  an  end,  and  B.  roust 
look  for  payment  to  C,  and  to  him  alone. 
To  apply  this  to  cases  of  partnership,  let 
It  be  auppoaed  that  a  firm  of  three  mem- 
bers, A.,B.,  and  C.,is  indebted  to  D.;  that 
A.  retires;  and  B.  and  C,  either  alone  or 
together  with  a  new  partner,  E..  take 
upon  themselves  the  liabilities  of  the  old 
firm.  D.'a  right  to  obtain  payment  from 
A.  and  B.  and  C.  is  not  affected  by  the 
above  arrangement,  and  A.  does  not  cease 
to  be  liable  to  him  for  the  debt  in  ques- 
tion." 2 Colly. Partn. c. 24, §608.  Mr.Pnr- 
sona  is,  If  possible,  still  moreemphatic.  He 
says:  "No  diasolutlon  of  any  kind  affects 
the  rights  of  third  parties  who  have  hdd 
dealing  with  the  partnership  without  their 
consent.  This  ia  a  universal  rule,  without 
any  exception  whatever.  Undoubtedly 
the   partners  may  agree  as  they  please 
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aboat  tbeir  Joint  property,  and  nil  the 
Darts  of  it,  and  so  tb^  may  about  tbeir 
^int obligations;  and  all  such  agreemtnits 
atavaiid, sofarasthey do  not  affect tbe 
rights  o(  strangers,  bnt  where  tbey  do, 
they  are  wholly  void.  Thus  three  part- 
ners may  agree  to-day  to  dissolve  and  to 
divide  all  the  property  in  a  certain  way, 
specifying  that  one  shall  have  this,  an- 
otiier  that,  and  the  third  that  thing.  Or 
they  make  sncb  an  agreement  about  some 
one  or  more  things,  and  not  about  all. 
Anil  theee  agreements  determine  the  prop- 
erty in  these  things  effectually  as  to  the 
partners  themselves.  But  they  are  all  re- 
sponsible Id  soUdo  for  the  debts  due  by 
the  firm,  and  all  the  Joint  property  of  the 
firm  Is  just  as  liable  for  the  joint  debts 
after  such  division  or  settlements  among 
'themselves  as  It  was  before.  So,  too,  it  is 
very  common  for  the  partners  to  agree, 
not  only  that  one  of  them  may  settle  and 
wind  np  the  partnership  concern,  but  that 
one  or  more  shall  wind  It  up,  and  for  that 
purpose  shall  have  in  fall  property  all  the 
goods  or  fnnds  and  business,  or  a  certain 
part  of  them,  and  shall  pay  all  the  debts, 
and  this  be  undertakes  to  do.  Such  an 
'agreement  Is  so  far  binding  on  tbe  part- 
ners that.  If  either  of  the  others  Is  obliged 
to  pay  a  debt  thus  assumed  by  a  partner, 
the  partner  paying  may  have  bis  action 
fur  the  money  against  tbe  partner  who 
undertook  to  pay ;  but<  so  far  as  the  cred- 
itors are  concerned,  all  the  lAirtners  r&. 
main  just  as  responsible  to  all  the  credit- 
ors after  such  an  agreement  as  they  were 
before."    T.  Pars.  Partn.  (3d  Ed.)  428. 

It  Is  very  true  that  notwithstanding  the 
ananlmityof  the  test-books  upon  this  sub- 
let, some  very  respectable  decisions  are 
to  be  found,  both  In  England  and  tbe 
United  States,  which  hold  otherwise,  and 
decide  that,  when  once  the  retiring  part- 
ner has  brought  to'the  notice  of  a  creditor 
the  fact  that  the  remaining  member  has 
received  all  the  assets  and  undertaken  to 
pay  the  debts,  such  creditor  Is  bound  to 
recut^iiizethe  new  relation  of  principal  and 
surety  existing  by  operation  of  law ;  and 
if  requested  by  the  retiring  partner  to  col- 
lect his  claims,  and  he  refuses  or  neglects 
so  to  do.  If  at  the  time  of  tbe  request  the 

Crinclpal  was  solvent  and  able  to  pay, 
at  thereafter  becomes  Insolvent,  the  re- 
tiring partner'is  discharged.  Perhaps  tbe 
leading  American  case  which  thus  holds 
fa  Colgrove  v.  Tallman,  67  N.  Y.  95.  That 
cane  is  fortified  by,  if  not  founded  directly 
upon,  the  English caseof  Oakeley  v. Pashel- 
ler,10Bligh.tN.S.)548,ln  which theoplnlon 
was  delivered  by  Lord  LiVNDHnKST.  But 
this  case  (Oakeley  v.  Pasheller)  has  been 
much  shaken,  if  not  entirely  overruled,  by 
'  the  more  recent  English  decisions.  Accord- 
ing to  the  statement  of  the  case  in  the  re- 
cent find  able  work  on  Partnership  by  Mr. 
Bates,  that  case  (Oakeley  v.  Pasheller)  is 
the  very  reverse  of  Miller  v.  Miller,  decided 
by  this  court  In  1875,  and  reported  in  8  W. 
'Va.542.  and  the  latter  case  is  binding  upon 
ns,  while  the  old  Engll«>h  case  (1836)  would 
only  be  persuasive.  The  whole  array  of 
authorities,  both  English  and  American, 
upon  both  sides  of  the  question,  are  col- 
lated by  Mr.  Bates,  who  himself  evidently 
Inclines  to  the  sounder  opinion,  support- 


ed, as  it  is,  as  I  have  shown,  by  all  of  the 
older  text-writers.  1  Bates,  Partn.  5S  533, 
584.  Having  conclnded,  for  the  reasons 
stated,  that  tbe  special  plea  was  bad,  ths 
circuit  court  erred  in  not  sustaining  tbe 
demurrer  to  it,  but  did  not  err' in  rejecting 
all  tbe  evidence  tending  to  support  it,  and 
the  judgment  must  therefore  be  affirmed. 

English  and  Bbannon,  JJ.,  concarred. 
Holt,  J.,  absent. 

(34  W.  Vs.  SSI) 

Moroam's  Adm'b  v.  Brabt  et  at. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Deo.  6, 1890.) 

Srsomo  PSBTOBICAKOB— DBnCIXHOT  IX  QUASnTT 
or  IiAJTD. 

U.  sold  to  B.  a  tract  of  land  sapposed  to 
contain  800  acres,  more  or  less,  at  the  prfoe  of  tU 
per  acre.  A  certain  part  containing  SO  acres  of 
averaee  value  was  held  by  title  paramount,  leav- 
ing a  balance  ascertained  by  survey  of  334  acres. 
Held,  M.,  the  vendor,  is  entitled  to  speciflc  per- 
formance as  against  vendees,  with  abatement  of 
purchase  money  at  contract  price  for  the  land  lost. 
{SyUalnu  by  the  Court.) 

Appeal  and  sapersedeaa  from  circuit 
court,  Wetzel  county. 

E.  B.  Snodgrass,  for  appellant.  W,  S. 
Wiley,  lor  appellee. 

Holt,  J.  This  was  a  suit  brought  in 
the  circuit  court  of  Wetzel  county  on  the 
2Sth  October,  1886,  by  John  W.  Morgan, 

f)laintiff  below,  against  Brast  and  Braun- 
Ich,  to  enforce  payment  of  the  balance  of 
purchase  money  claimed  to  be  due  on  a 
contract  under  seal  dated  April  8, 1882,  for 
the  sale  and  purchase  of  a  tract  of  land 
supposed  to  contain  300  acres,  more  or 
less,  which  contract  Is  as  follows :  "  Pine 
Grove,  April  8tb,  1882.  Article  of  agree- 
ment made  this,  the  8th  day  of  April,  1882, 
between  J.  W.  Morgan,  party  of  the  first 
part,  and  A.E.  Brast  and  C.  F.  Braunlich, 
party  of  the  second  part,  witness:  That 
said  party  of  the  first  part  hereby  cove- 
nants and  agrees  that  if  tbe  party  of  the 
second  part  shall  first  make  the  payments 
and  perform  the  covenants  hereinafter 
mentioned  on  their  part  to  be  made  and 
performed  the  said  party  of  the  first  part 
will  convey  and  assure  to  the  party  of  the 
second  part,  in  fee-simple,  clear  of  all  In- 
cumbrances whatever, by  a  good  and  gen- 
eral warranty  deed,  piece  or  tract  of  land 
known  by  deed  made  by  Jacob 'Flubarty, 
Francis  Doran,  and  Isaac  Hoge  to  said 
J.  W.  Morgan ;  the  said  tract  of  land  lying 
on  the  waters  of  Oow's  run  Is  supposed 
to  contain  three  hundred  acres,  more  or 
less-;  and  the  party  of  second  part  herelty 
covenant  and  agree  to  pay  to  said  party 
of  the  first  part  one-half  rash,  the  remali> 
der  in  two  equal  payments,  the  first  pay- 
ment in  one  year  from  tbe  1st  day  of  April, 
1^2,  the  second  payment  in  two  years 
from  the  1st  day  of  April,  1882,  with  Inter- 
est at  six  per  cent,  per  annum ;  the  said 
land  to  be  fll  per  acre.  [Signed  and 
sealed.]  J.  W.  Moroan.  [Seal.]  A.  E. 
Brast.  [Seal.]  C.F.  Braunijch.  [Seal.]" 
On  the  back  of  the  contract,  and  as  of  its 
date,  there  is  Indorsed  a  credit  of  f  1,420.^ 
and  also,  as  of  3d  April,  18S3,  a  credit  of 
f  350.  These  credits  plaintiff  gives,  and  de> 
fendants  claim  no  more. 
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The  controTersy  Ib  as  to  abatement  ot 
purchase  money  tor  loss  of  land,  and  set- 
oOs  claimed  connected  with  the  loss.  The 
▼endees  bouKbt  the'  land  for  Its  timber, 
and  at  once  took  possession,  and  com- 
menced cuttlns  tbe  same.  Atter  they  bud 
been  cuttine  and  removing  the  timber  for 
about  two  and  a  balf  years,  and  some 
eighteen  months  after  the  last  payment 
had  become  due,  Morgan  brongbt  this  suit, 
and  obtained  from  the  judge  in  vacation 
an  injunction  from  further  cutting  or  re- 
moving timber,  on  the  ground  that  de- 
fendant had  no  property  ot  any  value  ex- 
cept this  land,  and  that,  It  permitted  to 
further  diminish  its  value  by  cutting  tim- 
ber, it  would  not  be  worth  the  balance  of 
the  purchase  money.  With  his  bill  Mor- 
gan filed  a  deed  dated  6tb  October,  1886, 
from  himself  and  wife  to  the  vendees,  to 
be  held  as  an  escrow  to  be  delivered  to  them 
on  payment  of  such  balance.  Braat  and 
Braunlicb  filed  their  demurrer  and  their 
joint  and  several  answer,  and  moved  the 
court  to  dissolve  the  injunction,  which 
was  done;  but  thecouse  was  retaine<1  for 
further  hearing.  On  the  26th  of  January, 
1887,  the  cause  came  on  to  be  heard  upon 
bill  and  exhibits  tiled  therewith,  joint 
and  separate  answer  ot  defendants,  with 
general  replication  thereto,  the  order 
granting  and  order  dissolving  the  injunc- 
tion, and  argument  of  counsel,  and,  on 
motion,  leave  was  given  plaintiff  to  file 
within  30  days  special  replication  to  alBrm- 
.  ativn  matter  set  up  fn  the  answer;  and 
the  court  referred  the  cause  to  Commis- 
sioner Young  to  ascertain  and  report — 
First.  What  amount  of  land  was  includ- 
ed in  the  boundaries  ot  the  land  sold, 
leaving  out  the  part  recovered  by  Thomas 
Cunnlngliam  in  tiie  ejectment  suit  of  John 
W.  Morgan  against  Thomas  Cunningham, 
tried  at  iSeptember  term,  1886,  of  thecir- 
cult  court  of  Wetzel  county.  Siecoad.  The 
amount  of  purchase  money  due  plaintiff 
from  defendants,  based  on  the  term?  of 
the  contract  in  the  bill  set  forth.  Third. 
What  abatement  of  purchase  money,  U 
any,  the  defendants  are  entitled  to. 
fourth.  What  amount.  It  any,  defendants 
are  entitled  to  as  compensation  and  dam- 
ages by  reason  of  the  loss  ot  timber  on  the 
land  recovered  by  Cunningham,  fifth. 
What,  it  anything,  defendants  were  en- 
titled to  by  reason  of  the  depreciation  in 
value  of  the  remainder  ot  the  land  on  ac- 
count ot  the  recovery  by  Cunningham. 
Sixth.  Any  other  matter  deemed  pertinent 
by  the  commissioner,  or  required  by  any 
party.— and  leave  was  given  to  take  depo- 
sitions to  be  read  before  the  commissioner 
and  at  the  hearing.  On  the  19th  day  of 
Jaly,  1887,  the  commissioner  commenced 
to  execute  the  order;  by  consent  of  par- 
ties took  and  returned  in  writing  the  tes- 
timony ot  some  19  witnesses,  together 
with  hla  report,  in  which  he  sets  forth 
what  he  styles  "facts  proven,"  and  va- 
rious statements  of  accounts  based  there- 
on ;  that  the  land  sold  after  deducting  the 
20  acres  held  by  Cunningham  contains  234 
acres;  and,  after  deducting  payments 
made  and  counting  interest  to  15th  May, 
.  1888,  leaves  a  balance  of  purchase  money 
and  interest  to  that  date  of  $1,139.48.  He 
reports  the  amount  ot  taxes  paid  by  de- 


fendants on  the  20  acres  held- by  Canutng- 
ham  to  be  f  14.91,  and  he  makes  the  state- 
ment for  the  20  acres  at  $11  per  acre,  the, 
contract  price.  He  also  reports  against 
plaintiff,  as  a  set-off,  $31.97,  amount  of  a. 
judgment  recovered  by  Cnnningbam 
against  defendants  tor  timber  taken  by 
them  off  of  the  disputed  20  acres.  He  puts 
the  profits  that  defendants  would  have, 
made  on  the  timber  ot  the  20  acres  at  $500, 
and  the  depreciation  to  the  residue  of  the 
tract  by  the  loss  ot  the  20  acres  at  $702. 
Whether  these  are  to  be  additional  abate- 
ments from  the  purchase  money  be  sub- 
mits to  the  court.  He  estimates  and  re- 
ports them,  so  that,  if  the  claims  of  de- 
fendant should  be  sustained,  the  court 
would  have  the  data  for  abatement  at 
hand.  This  report  bears  no  date,  and  the 
time  of  filing  does  not  appear. 

The  plaintiff  took  various  exceptions 
to  the  report,  but  there  is  no  date  show- 
ing when  or  where  they  were  taken,  or 
when  they  were  filed.  In  the  mean  time 
plajntitf  departed  this  life  intestate;  and 
on  the  19th  of  September,  1889,  the  cause 
was  revived  in  the  name  of  B.  L.  Morgan, 
bis  administrator.  On  the  26th  day  of 
September,  1889,  the  court  below  pro-, 
nounced  the  following  decree:  "Thiscaust 
came  on  again  on  this  day  to  be  heard  np ' 
on  the  papers  formerly  read,  the  former, 
orders  and  decrees,  the  special  replication, 
to  defendants'  answer  filed  by  plaintiff,  the 
report  of  Commissioner  F.  B.  Young,  to 
whom  this  cause  was  referred  by  decree  of 
January  term,  1887,  and  the  exceptions  to 
said  report  taken  and  filed  by  plaintiff, 
and  was  argued  by  counsel;  on  considera- 
tion whereof,  tlie  court  is  of  opinion  that 
plaintiff's  exceptions  to  said  commission- 
er's report  are  well  taken,  and  it  doth  sus- 
tain the  same;  and,  it  further  appearing 
to  the  court  that  twenty  acres  of  the  tract 
ot  land  agreed  to  be  sold  and  conveyed  by 
the  said  John  W.  Morgan  to  the  defend- 
ants has  been  lost  by  the  judgment  in  the 
action  ot  ejectment  mentioned  intheplead- 
Ings  and  proceedings  herein,  the  court  is 
of  opinion  that  the  defendants  are  entitled 
to  an  abatement  from  the  purchase  money 
tor  the  value  of  the  part  so  lost,  and  that 
such  abatement  shall  be  at  the  rate  of  the 
^  average  value  per  acre  of  the  entire  tract, 
as  fixed  by  the  parties  or  their  agreement, 
but  that  the  defendants  are  not  entitled 
in  this  suit  to  any  allowance  for  damages 
alleged  to  have  been  sustained  by  them  in 
being  deprived  of  the  timber  on  that  part 
ot  said  land  so  lost,  and  the  profits  they 
claimed  they  would  have  made  by  its  ap- 
propriation and  sale  if  the  said  land  had 
not  been  so  lost,  nor  tor  any  alleged  depre- 
ciation in  the  value  of  the  residue  of  the 
tract  because  of  the  loss  of  a. part  thereof 
in  the  action  of  ejectment  afontsaid,  nor 
tor  taxes  alleged  to  have  been  paid  on  the 
tract  of  land  by  the  defendants,  nor  for 
the  judgment  recovered  by  Thomas  Cuur 
ningham  against  the  defendant  for  timber 
alleged  to  have  been  taken  by  them  off  the 
said  twenty  acres  so  lost  by  the  judgment 
in  said  action  of  ejectment;  and,  it  further 
appearing  to  the  court  by  the  report  dl 
the  commissioner,  F.  B.  Young,  that,  after 
excluding,  the  twenty  acres  so  lost  as 
aforesaid,  there  remains  ot  the  original 
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tract  of  said  land  234  acres,  and  that  the 
defendants  were  lAdebted  on  account  of 
the  balance  due  on  said  land  in  the  tinm  of 
fl.lS9.48  at  the  time  of  the  making  np  of 
the  said  report,  the  same  t>eing  the  16th 
day  of  May,  1888,  after  allowing  the  said 
defendants  all  credits  and  set-offs.  Includ- 
ing the  abatement  made  in  the  purchase 
price  at  the  rate  of  the  price  agreed  to  be 
paid  per  acre  for  the  twenty  acres  lost  by 
the  judgment  In  the  ejectment  suit  afore- 
said, the  court  Is  of  opinion  that  so  much 
of  the  said  report  as  ascertains  thcbalance 
so  due  should  beconflrmed.  It  Is  therefore 
adjudged,  ordered,  and  decreed  that  the 
contract  made  and  entered  into  between 
John  W.  Morgan  of  the  first  part  and  A. 
E.  firast  and  Chas.  F.  Braunlich  of  the 
second  part,  on  the  8th  das^  of  April,  1882, 
the  same  being  the  contract  of  purchase 
and  sale  mentioned  and  described  in  this 
cause,  bespecificailj'  performed-  and  carried 
into  execution,  and  that  B.  L.  Morgan, 
administrator  of  the  estate  of  John  W. 
Morgan,  deceased,  (in  whose  name  this 
suit  has  been  revived,)  recover  of  the  said 
defendants,  A.  E.  Brast  and  Chas.  F. 
Braunlich,  the  sum  of  fl, 139.48,  theamonnt 
so  found  to  be  due  from  said  defendants 
by  said  commissioner's  report,  with  Inter- 
est thereon  from  the  15th  day  of  May,  1888, 
until  paid,  and  so  much  of  the  said  com- 
missioner's report  is  hereby  confirmed; 
and  that  SHid  B.  L.  Morgan,  administra- 
tor, etc.,  also  recover  the  plaintiff's  costs 
of  this  suit,  and  60  days  from  this  day  is 
given  to  said  defendants  to  pay  the  same, 
and.  In  case  said  payment  is  made,  the 
said  defendants  shall  have  permission  to 
withdraw  from  the  papers  of  this  cause  tor 
record  the  deed  of  conveyance  for  said  land 
filed  in  this  cause  as  an  escrow,  but  not 
otherwise;  and.  In  case  the  said  defend- 
ants fail  to  make  said  payment,  the  real 
estate  mentioned  and  described  in  said 
deed  so  filed  as  an  escrow  shall  be  sold, 
and  the  proceeds  applied  to  the  payment 
of  the  said  debt,  in  terest,  and  costs,  on 
the  following  terms :  one-third  of  the'  pur- 
chase price  to  be  paid  cash  in  hand  on  day 
of  sale,  one-third  in  six  months,  and  one- 
third  in  twelve  months,  from  day  of  sale, 
the  purchaser  to  give  interest-bearing 
notes  for  the  deferred  payments,  with 
good  security,  and  a  lien  to  be  retained  on 
the  said  land  to  further  secure  the  said  de- 
ferred payments;  and  Frank  F.  Morgan  is 
hereby  appointed  a  special  commissioner 
to  makesaid  sale, but  before  making  same 
be  shall  give  a  bond  before  the  clerk  of  this 
court  in  the  penalty  of  f  l.oOO,  with  good 
security,  to  be  approved  by  said  clerk, 
which  bond  shall  be  conditioned  accord- 
ing to  law.  He  shall  also  give  notice  of 
the  time,  place,  and  terms  of  said  sale  in 
some  newspaper  published  in  Wetzel  coun- 
ty for  four  successive  weeks  prior  to  the 
day  of  sale,  and  post  a  like  notice  at  the 
front  door  of  the  court-house  of  Wet«el 
county."  From  this  decree  the  cause  is 
brought  here  on  appeal  taken  by  Brast 
and  Braunlich,  defendants  below, and  they 
assign  the  following  errors,  and  insist  op- 
on  them  in  their  brief: 

(1)  The  court  erred  In  failing  to  sustain 
defendant's  demurrer  to  the  liill.  The  de- 
murrer was  not  dlrectl;  passed  upon,  but 


the  court,  in  deciding  the  principles  of  the 
cause,  mnst  be  taken  to  have  considered 
the  sufficiency  of  the  hill,  and,  in  effect,  to 
have  overruled  the  demurrer.  Hlnehman 
V.  Ballard,  7  W.  Va.  152.  I  can  see  no  rea- 
son why  the  demurrer  should  not  bare 
been  overruled.  The  contract  is  aptly 
drawn,  and  speaks  for  Itself.  Tbe  plain- 
tiff, in  his  bill,  alleges  that  he  was  aeieed 
of  and  well  entitled  to  a  certain  tract  of 
land  situated  In  Wetsel  county,  on  Crow's 
run,  in  the  contract  described;  alleges  tbe 
making  of  the  contract,  and  sets  it  out  in 
its  very  words;  states  the  amount  paid, 
and  the  balance  doe  and  unpaid ;  that  de- 
fendant had  taken,  and  plaintiff  given, 
actual  possession  of  the  land;  that  be 
was  able,  ready,  and  willing  to  perform 
tbe  Teat  of  tbecontract  to  be  performed  on 
his  part;  that  he  had  tendered  a  proper 
deed  of  conveyance,  which  he  filed  as  an 
es<-row,  to  be  delivered  to  defendants  on 
payment  of  the  balance  of  the  purchase 
money;  had  demanded  tbe  payment  there- 
of, which  defendants  failed  and  refused  to 
pay;  praying  that  defendants  might  be 
compelled  to  perform  specifically  their 
agreement ;  and  for  general  relief.  There 
is  nothing  omitted,  nothing  vague  or  in- 
definite,  in  the  statement  of  his  case,  but 
everything  necessary  to  entitle  him  to  re- 
lief Is  clearly  and  distinctly  alleged. 

(2)  The  court  erred  in  permitting  the 
plaintiff  to  file  a  special  replication  to  de- 
fendants' answer,  or  to  any  part  thereof. 
This  was  immaterial, as  it  only  amounted 
to  a  general  replication,  and  in  no  wise 
affected  defendants'  defense;  but  they  pro- 
ceeded to  mature  tbe  canse,  take  deposi- 
tions, and  have  the  cause  heard,  treating 
It  as  a  general  replication.  Chalfants  ▼. 
Martin,  25  W.  Va.  894. 

(8)  The  court  erred  In  OTermling  plain- 
tiff's exceptions,  because  filed  too  late, 
and  without  leave  of  tbe  court.  There  is 
nothing  to  show  when  the  report  was 
filed,  nor  when  or  how  tbe  exceptions 
were  taken,  except  that  tbey  are  both  re- 
cited as  papers  read  on  the  hearing  of  the 
cause  on  the  26tb  September.  1889,  and 
besides  the  court  made  no  decree  wbicb  it 
could  not  have  made  without  any  excep- 
tions. 

(4  and  6)  The  court  erred  in  refosing 
to  allow  defendant  the  sum  of  $.500  profits 
on  timber ion  20  acres,  and  f702  as  com- 
pensation for  depreciation  in  value  of  resi- 
due of  the  land  sold  owing  to  the  loss  of 
the  20  acres.  Where  tbe  slightest  toonda- 
tlon  for  either  of  these  claims  is  to  be 
found  in  this  record  I  am  at  a  loss  to  see. 
The  whole  conduct  of  plaintiff  in  regard 
to  the  20  acres  shows  that  he  acted  with 
the  utmost  good  faith.  He  pointed  out 
to  defendants  the  20  acres,  and  told  them 
of  Cunningham's  claim,  but  asserted  his 
own  title,  believing  himself  to  be  tbe  right- 
ful owner,  ^he  defendants  bought  it 
with  their  eyes  open.  Immediately  aft- 
er their  purchase,  Cunningham  stopped 
them  from  cutting  timber  on  it.  If  this 
20  acres  was  the  main  inducement  tor  their 
making  the  purchase,  why  did  tbey  not 
at  once  ask  to  have  the  contract  rescind- 
ed ?  On  the  contrary,  they  proceeded  to  . 
cut  and  take  off  all  the  valuable  timber 
from  tbe  remaining  2S4  acres.    Tbey  were 
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not  winias  thm  to  rescind ,  and  do  not 
ask  it  now.  The  20  acres  lost  was  of  not 
more  than  average  value,  and  the  court 
did  rlRht  In  making  the  abatement  from 
the  iiorchase  money  on  the  basis  of  the 
contract  price. 

(6)  The  court  erred  in  Tefnaing  to  allow 
thedefpnilants  credit  for  the  sum  of  f31.97, 
the  amount  of  the  judgment  recovered  by 
CunninKham  axalnst  them.  Defendants 
state  In  their  evidence  that  the  timber  cut 
by  them  on  the  20  acres  was  worth  J.tO  as 
It  stood.  They  paid  CunninKham  for  It 
$20.  with  its  Interest.  They  did  not  pay 
plaintiff;  but  the  <;ostB  of  that  suit,  $7.35, 
miffht  have  been  properly  allowed  them. 

(7)  The  court  erred  In  refusing  to  allow 
defendants  any  cre«llt  or  set-off  by  reason 
of  the  payment  of  $223.65,  the  taxes  on  the 
whole  tract  of  land,  paid  by  them.  The 
defendants  were  at  once  put  In  actual  pos- 
sesHlon  of  the  234  acres,  and  It  was  their 
duty  to  pay  the  taxes,  the  contract  being 
silent  on  the  subject.  They  were  not  put 
in  poHsesHlon  of  the  20  acres,  and  were 
therefore  entitled  to  recover  from  plaintiff 
$14.01  as  taxes  paid  for  him,  the  coromis* 
sioiier  finding  that  to  be  the  proportional 
part. 

(S)  The  court  erred  in  refusing  to  allow 
defendants  anything  as  compensation  for 
labor  and  exiieuHe  In  making  a  road  to  the 
20  acres.  Defendants  make  no  claim  for 
this  in  their  answer,  nor  is  it  sustained  by 
the  proof. 

(9)  The  court  erred  In  adjudging  that 
the  amonni  of  the  decree,  $1,139.48.  should 
bear  Inten-st  from  l.'Sth  day  of  Mwy.  1H«8, 
when  It  should  decree  interest  from  the 
2(>th  day  of  Sei)tember,  1«S9,  the  day  on 
which  the  decree  was  entered.  This  vras 
error,  of  which  the  defendants  have  right 
to  complain.  It  increases  the  amount  by 
counting  interest  on  Interest  from  15th 
May,  IKW.  to  26 tb  September,  1889,  the 
date  of  the  decree. 

(10)  The  court  erred  in  holding  the  deed 
In  escrow  to  be  a  valid  and  euftleient  con- 
veyance. It  is  a  deed  of  general  warranty, 
pVoiterly  acknowledged,  and  ready  for  de- 
livery and  recordation.  The  calls  in  this 
deed  do  not  correspond  exactly  with  the 
calls  of  the  patentto  Fluharty,orwltli  the 
culls  in  the  deed  from  Flnharty  and  others 
to  Morgan,  bat  Home  change  wasmadenec- 
essary  to  exclude  the  Cunningham  20  acres; 
and  In  the  more  careful  resurveying  done 
correctlims  in  the  calls  for  course  and  dis- 
tance were  no  doubt  found  to  be  neces- 
sary, and  it  cnlls  to  contain  237  acres  and 
100  poles,  instead  of  234  acres,  the  riiore  ac- 
curate estimation  adopted  by  the  court; 
and  I  should  suspect  in  a  far  off  and 
unreliable  way  that  the  course  of  the  clos- 
ing line  Is  H.,  76  E.,  Instead  of  N.,76E.: 
that  the  comer  trees  at  each  end  of  this 
line  are  given,  and  they  control  course  and 
distance.  But  this  Is  a  matter  defendants 
ought  to  have  called  attention  to,  and,  If 
found  erroneous,  had  corrected  In  the 
court  below.  But  the  only  objection  made 
was  that  It  did  not  Include  all  the  land 
contracted  to  be  sold.  Whatever  right 
defendants  may  have  to  a  further  deed 
describing  accurately  metes  and  bounds 
of  the  234  acres  Is  hereby  reserved  to  them. 

(11)  The  defendants'  counsel   insist   in 


their  argument  that  the  eonrt  also  erred 
in  appointing  Frank  F.  Morgan  a  special 
commissioner  to  make  the  sale;  that  it 
did  not  in  so  many  words  say  in  the  de- 
cree that  the  special  commissioner  should 
append  to  his  notice  of  sale  the  certificate 
of  the  clerk  that  bond  and  security  had 
been  given  by  the  commissioner,  as  re- 
quired by  law,  and  that  the  court  In  its 
decree  fixed  no  place  of  sale.  I  see  no  ob- 
jection to  the  appointment  of  Frank  F. 
Morgan  as  commissioner,  unless  It  is 
based  on  an  Inference  that  might  be  drawn 
that  ho  may  be  Interested  in  the  proceeds 
of  sale.  When  such  objection  is  distinctly 
made  and  presented  we  will  decide  it. 
Tlie  commissioner  no  doabt  will  follow 
the  law  in  appending  to  his  notice  of  sale 
the  certificate  of  the  clerk  as  required. 
Until  he  fails  to^do  so  there  is  no  ground 
of  com]>lalnt,  and  the  decree  need  not  give 
him  s|>ecial  directions  on  that  subject.  It 
is  usual  for  the  decree  to  fix  the  place  of 
sale.  If  this  has  been  inadvertently  omit- 
ted. It  can  be  supplied  when  the  case  goes 
back,  unless  there  be  some  good  reason 
tor  leaving  It  to  be  fixed  by  the  commis- 
sioner. The  decree,  being  credited  with 
$14.91  and  $7.S.'«  as  of  15th  May.  1M>«4,  with 
interest  up  to  26th  September,  INS9,  and 
the  balance  due  bearing  interest  from  that 
date  until  paid,  is  affirmed.  Affirmed  In 
part,  reversed  in  part. 

L.UCAS,  P.,  and  Enousb  and  Brannom, 
JJ.,  concurred. 

— — ^ (34  W.  Va.  842) 

Flksbman's  Adm'r  et  at.  v.  Fucbhman 

et  hL 

(SuproM  Oovrt  ^Appenia  of  Weit  Virginia. 

APPBAIr— iTCBISDICTION— AMOCNT  IK  COKTROVHtST. 

Several  beneficiaries  under  a  deed  of  trust 
nnite  in  a  billa^tnst  the  trustee  for  a  settlement 
of  his  account,  and  a  distribution  of  the  proceeds 
remainlnar  in  bts  bands,  and  obtain  a  decree 
against  talm  directing  him  to  pay  to  each  com- 
plainant in  severalty  a  separatn  amount,  as  ascer- 
tained by  a  commissioner  In  cbancerv.  One  item 
of  t350  cnarged  against  him  In  the  bill  is  disal- 
lowed by  the  commissioner,  exception  taken  by 
the  complainants  and  their  exception  overruled, 
the  report  conUrmed,  and  the  .complainants  ob- 
tain an  appeal  to  this  court.  Held,  the  appeal 
must  be  dismissed  as  improvldently  awarded,  be- 
cause the  several  Interests  of  the  appellants  in 
the  disputed  Item  amoont  to  less  than  $IUO,  and 
as  to  them,  therefore,  the  subject  in  controversy 
Is  not  sufllcient  to  give  this  court  jurisdiction. 
(SyUtibua  by  the  Court.) 

Appeal  from  drcnlt  court,  Greenbrier 
county. 

J.  M.  McWhorter,  for  appellants.   W.  P. , 
Bucket,  for  appellees. 

Lucas,  P.  This  was  a  suit  in  chancery 
instituted  by  James  W.  Johnston.  sherHf 
of  Greenbrier  county,  and  as  such  admin- 
istrator of  John  S.  Fleshman.  deceased, 
and  other  plaintiffs,  filed  In  theclrcuit court 
of  Greenbrier  county.  The  bill  sets  out  that 
on  the  7th  of  March.  1870,  Michael  Flesh- 
man  executed  a  deed,  which  Is  exhibited 
with  the  bill,  conveying  to  the  defendant. 
B.  F.  Fleshman,  certain  valuable  personal 
estate  intrust  for  the  benefit  of  certain 
children  and  grandchildren.  The  debts 
conveyed   were  to  be  collected  and  dis- 
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bureed  to  the  distributees  In  snms  fixed 
4ud  specified  in  tlie  deed,  and  the  debts 
which  B.  F.  Fleshman,  the  trustee,  owed 
to  Michael  Fleshman,  the  grantor,  were  to 
be  siven  up  and  canceled,  in  consideration 
of  the  provisions  ot  the  trust,  and  that  he 
was  to  provide  for  the  grantor  during  the 
remainder  of  bis  natural  life.  The  deed 
wjilch  is  exhibited  specifies  the  debtH  to  be 
collected,  one  of  which  was  then  being  liti- 
gated  between  the  grantor  and  one  Sam> 
nel  C.  Luddington.  The  bill  alleges  that 
the  grantor  had  entered  into  a  contract 
With  one  William  P.  Ruolier,  attorney, 
who,  b.v  said  contract,  was  to  receive  one- 
half  of  all  thnthemight  succeed  in  making 
oft  the  said  Luddington,  in  lieu  ot  all  otb- 
ercompensation,  except  a  retaining  fee  of 
fiO.  The  bin  further  recites  that  iu  a  cer- 
tain suit  of  B.  F.  Fleshman,  trustee, 
against  George  W.  Hoylman  and  others, 
there  had  been  a  settlement,  by  a  commis- 
sioner, of  the  account  ot  thetrustea;  but 
that  said  report  had  never  been  acted  on 
by  the  court,  and  the  papers  in  that  cause 
are  asked  to  be  read  as  exhibits  with  the 
bill.  The  plaintiffs  charge  that  of  the 
Luddington  debt,  which  had  been  recov- 
ei£d  by  a  suit  finally  decided  in  the  court 
oX  appeals,  there  remained  a  large  sum 
still  to  be  accounted  for  by  the  trustee; 
and  the  prayer  of  the  bill  is'  that  B.  F. 
Fleshman,  the  trustee,  be  required  to  set- 
tle his  account,  and  pay  over  to  the  parties 
entitled  the  money  Ir  his  bands  as  such 
trustee.  Subsequently  this  bill  was 
amended  at  October  rules,  1887,  and  the 
attorney  before  mentioned,  William  P. 
Backer,  was  made  a  defendant;  and  it 
was  charged  that  be  bad  retained  of  the 
recovery  in  the  Luddington  salt  more 
than  he  was  entitled  to  under  bis  said  con- 
tract by  the  sum  ol  $205.76,  which,  with 
the  accrued  Interest,  then  amounted  to 
$299.42.  The  bill  further  charged  that  the 
trustee,  through  bis  snld  attorney.  Wlll- 
iam  P.  Rucker,  had  employed  additional 
counsel  in  the  Laddington  suit  in  the  per- 
son of  one  Mr.  Enochs,  for  which  the  trus- 
tee claimed  a  credit  of  f  250  paid  to  said 
Enochs  as  attorney,  but  It  is  alleged  that 
no  receipt  was  produced.  The  bill  charges 
that  the  plaintiffs  had  been  unable 'to 
hear  of  such  a  person  as  John  Enochs  in 
this  state,  and  from  an  examination  of  the 
record  of  the  Luddington  Case,  in  the  su- 
preme court  ot  appeals.  It  appeared  that 
B.  F.  Fleshman  had  never  been  represent- 
ed, by  another  attorney  than  W.  P.  Kucker, 
nor  that  any  attorney  named  Enochs  had 
ever  practiced  in  the  court  of  appeals  of 
this  state.  The  plaintiffs,  therefore. charge 
in  thisamended  bill  that  no  such  attorney 
veas  employed  nor  rendered  any  service, 
and  before  said  fee  is  allowed  they  demand 
full  proof,  and  they  pray  that  the  original 
and  amended  bill  may  be  read  together, 
and  that  It  may  be  definitely  ascertained 
how  much  ot  the  fund  sought  t<i  be  recov- 
eoed  ot  the  defendant  B.  F.  Fleshman  is  in 
the  hands  of  the  defendant  W.  P.  Bucker, 
and  that  It  might  be  ascertained  whether 
thef250  purporting  to  be  paid  Enochs  was 
a  bona  Sde  transaction,  and,  If  not,  who 
should  be  held  to  account  for  the  said  sum 
and  its  interest.  To  this  amended  bill  the 
defendant  Bucker  demurred,  and  on  the 


26th  day  ot  November,  1887,  the  court  hub- 
tained  the  demurrer,  and  dismissed  the  bill 
as  to  the  demurrant,  William  P.  Bncken 
At  a  subsequent  day,  via.,  on  the  5tb  day 
of  January,  1888,  the  plalntlttA  filed  anoth- 
er amended  bill,  in  which  they  set  out  that 
one  object  ot  their  original  bill  was  to  sub-' 
]ect  certain  real  estate  ot  the  trustee  B.  F. 
Fleshman  to  the  payment  of  any  balance 
ot  the  trust  fund  that  might  be  decreod 
against  him.  This  bill  farther  a  vers  that 
on  the  28th  day  of  June,  1887,  said  B.  F. 
Fleshman  bad  executed  a  deed  of  trust  con- 
veying certain  real  and  personal  property 
to  one  William  M.  Cleek,  trustee,  to  secure 
certain  alleged  debts,  among  them  a  cer- 
tain large  debt  to  bis  wife,  Addle  E.  Flesh- 
man. The  plaintiffs  charge  that,  by  vir- 
tue ot  a  Us  pendens  recorded  prior  to  said 
trust-deed,  they  had  gained  priority  over 
said  deed.  The  trustee,  Cleek,  is  made  a 
party  defendant,  but  it  dues  not  appear 
that  the  creditors  are  made  defendants, 
and  It  Is  prayed  that  said  trustee  may  be 
enjoined  and  restrained  from  making  sale 
of  the  real  estate  until  the  further  order  ot 
the  court.  In  vacation,  on  the  5th  of  Jan- 
uary, 1888,  an  order  was  entered  by  the 
Judge  restraining  the  trustee  from  making 
sale  of  the  real  estate  of  B.  F.  Fleshman, 
as  advertised,  until  further  order  nt  the 
court.  There  la  comprehended  aAd  print- 
ed with  the  record  of  the  said  suit*  uf 
James  W.  Johnston,  sheriff,  etc.,  against 
B.  F.  Fleshman,  etc.,  the  record  of  an  en- 
tirely different  and  independent  suit,  the 
two  causes  never  having  been  consolidat- 
ed or  heard  together,  viz.vthe  suitof  Brad- 
ley V.  Fleshman  and  others,  which  had 
been  brought  in  Februai7, 1888,  against  B. 
F.  Fleshman  for  the  purpose  of  subjecting 
his  real  estate  to  the  payment  of  certain 
debts,  upon  which  he  had  confessed  Judg- 
ment after  the  institution  of  the  chancery 
suit  above  herein  described.  One  ot  these 
Judgments  was  in  favor  of  Addle  E.  Flesh- 
man, the  wife  of  the  said  defendant,  for 
the  sum  of  f4,204.  In  this  suit,  at  a  sub- 
sequent date,  the  plaintiffs  in  the  prior 
suit  Intervened  by  petition,  asking  to  be 
made  defendants,  and  attacking  all  of  the 
said  judgments  as  fraudulent,  especially 
that  in  favor  of  Addle  E.  Fleshman.  Many 
depositions  were  taken,  and  when  the 
case  came  on  to  be  heard  the  court  over- 
ruled the  demurrer  to  the  said  petition, 
ordered  the  land  to  be  sold,  and  sustained 
the  validity  of  the  said  Judgments,  inclnd- 
Ing  that  In  favor  of  Addle  E.  Fleshman. 

The  decree  last  entered  on  the  record  of 
thecircultcourt  was  entered  on  the  24th of 
April,  1889,  In  an  entirely  different  suit 
from  that  which  contains  the  other  two 
decrees  from  which  an  appeal  has  beea 
taken.  The  former  suit  was  Instituted  by 
John  Bradley,  etc.,  v.  B.  F.  Fleshman, etc.. 
Id  February,  1888,  for  the  purpose  of  en- 
forcing certain  liens  by  deed  ot  trust  aud 
Judgments  against  the  real  estate  of  B.  F. 
Fleshman.  In  this  suit  the  beneficiaries  in 
a  certain  trust  in  which  said  B.  F.  Flesh- 
man was  trustee,  and  who  has  instituted 
an  independent  suit  to  settle  the  trust  ac- 
count and  distribute  the  trust  fund,  at- 
tempted to  Intervene  by  petition  upon  the 
ground  that  said  Judgments  were  fraudu- 
lent,  and  were  obtained  by  confession, 
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with  a  view  to  delay,  hinder,  and  defraud 
creditors,  the  petitioners  especially.  In 
the  decree  complained  of  the  circuit  court 
sustained  the  validity  of  the  ]ndKmentn, 
Including  the  one  for  upwards  of  94,000  In 
favor  of  Mrs.  Addle  E.  Fleshman,  wife  of 
tta«  Judgment  debtor,  B.  F.  Fleshman. 
We  might  dispose  of  the  matter  arising  on 
the  said  decree  of  April  24, 1889,  by  saying 
that  the  two  causes  were  never  consoli- 
dated in  the  court  below,  nor  even  heard 
together,  and  the  appeal,  therefore,  so  tar 
as  relates  to  the  decree  of  April  24. 1889, 
should  be  dismissed  as  Improvidently 
awarded.  We  may  add,  however,  that 
'were  we  at  liberty  to  review  the  decision 
of  the  court  below,  we  should  regard  the 
question  of  fraud  as  a  queutlon  of  fact, 
and,  the  evidence  being  conflicting,  we 
sbonid  not  feel  inclined  to  Interfere  with 
the  decision  of  the  circuit  court. 

We  recur  now  to  the  ease  of  John  S. 
Fleshman's  Adm'r  and  others  v.  B.  F. 
Fleshman  and  others.  The  first  error 
complained  of  here  was  the  decree  of  No- 
vember term,  1887,  sustaining  the  demur- 
rer as  to  William  P.  Rucker  to  the  amend- 
ed bin,,  and  diRraissing  the  same  as  to 
blDi.  It  was  charged,  and  afterwards  so 
toand  by  the  commissioner,  that  Rucker 
was  a  debtor  to  the  trust  fund.  There 
can  be  no  duubt  that  a  eestal  que  trust 
may  maintain  a  suit  In  equity  against  a 
trustee  who  has  misapplied  or  wasted 
the  trust  fund,  and  may  unite  as  a  co-de- 
fendant In  such  suit  any  one  who  has  bfv- 
come  justly  Indebted  to  the  trust  fund  by 
partlciputlnp;  In  the  devastavit.  SeeCocke 
V.  Minor,  25  Orat.  346.  But  In  the  present 
case,  we  are  met  at  the  threshhoJd  by  a 
question  of  Jurisdiction,  which.  If  decided 
adversely  to  the  appellants,  will  render  fur-- 
ther  dlscnsston  of  the  other  points  In- 
volved unnecessary,  and  doubtless  im- 
proper. Tbe  two  amounts  which,  by  the 
amended  bill,  the  appellants,  plaintiffs  be- 
■.ow.  claimed  might  be  traced  into  the 
'lands  of  W.  P.  Rucker,  and  for  which  be 
might  be  held  responsible,  only  aggregate 
the  sum  of  $549.42,  and.  as  the  distributive 
share  of  no  one  of  the  plaintiffs  would 
equal  f  100,  it  follows  that  the  amount  in 
controversy  is  less  than  tbe  sum  required 
to  sustain  thejurlsdlctlon  of  this  court.  I 
take  it  to  be  well-settled  law  that  a  trus- 
tee suing  for  the  recovery  of  a  trust  fund 
may  prosecute  an  appeal  from  an  adverse 
decision  which  involves  a  sum  greater 
than  tbe  jurisdictional  amount  required 
by  law,  although,  when  he  comes  to  dis- 
tribute the  fund,  tbe  amount  coming  to 
each  distributee  may  be  much  less.  Atkin- 
son V.  McCormic'k,  76  Va.  791;  Freeman-  v. 
Dawson.  110  U.  S.  284,  4  Sup.  Ct.  Rep.  94; 
Fleshman  v.  Hoylman. 27  W.  Va.  728.  But 
it  is  equally  well  settled  that,  if  several 
distributees  are  proceeding,  each  for  his 
own  distributive  share,  against  the  trus- 
tee, then  the  jurisdiction  of  tbe  appellate 
court  is  determined  as  to  each  one  sepa- 
rately, and,  if  any  distributee  claims  less 
than  tbe  jurisdictional  amount,  the  ap- 
peal, as  to  him,  should  be  dismissed  as 
improvidently  awarded.  A  particular- 
ly lucid  and  instructive  case  upon  this 
subject  is  tbe  case  of  Umbarger  v. 
Watts,  25  Qrat.  167.   The  fact  that  the 


opinion  of  the  court  in  that  case  contains 
such  a  satisfactory  exposition  of  the  de- 
cisions of  the  supreme  court  of  the  United 
States  upon  the  point  we  are  discnsslQg 
must  be  my  apology  for  inserting  the  fol- 
lowing somewhat  lengthy  extract  in  this 
opinion:  "The  decree  of  the  circuit  court 
is  not  joint,  but  several,  decreeing  tbe  sev- 
eral amounts  due  to  them,  respectively, 
according  to  tbMr  several  judgments.  If 
one  of  the  creditors  is  aggrieve<1  by  tbe 
decree.  It  is  to  tbe  extent  that  his  claim  is 
not  paid,  and  not  because  other  creditors 
are  not  paid,  and,  if  his  claim  be  lees  than 
$500,  he  cannot  successfully  invoke  the 
Jurisdiction  of  the  court  by  uniting  bis 
claim  to  that  of  another  creditor  in  order 
to  swell  the  amount  to  $500.  These  po- 
sitions are  fully  sustained  by  the  authori- 
ties cited  by  the  learned  counsel  for  the  ap- 
pellees. The  case  of  Oliver  v.  Alexander, 
6  Pet.  143,  was  a  suit  in  which  several  sea- 
men united,  as  was  permitted  by  act  of 
congress  and  practice  In  admiralty,  In's 
libel,  seeking  to  subject  a  certain  fund  to 
the  payment  of  their  several  demands. 
The  sum  decreed  to  the  libelants  in  no 
case  amounted  to  $2,0u0,  (that  being  the 
amount  which  gives  jurisdiction  to  the 
supreme  court  of  the  United  States,)  most 
of  the  claims  being  lees  than  $500.  It  was 
held  that  the  matter  in  controversy  was 
several  with  each  libelant;  and  that,  in- 
asmuch as  no  one  claim  amounted  to 
$2,000,  though  all  combined  exceeded  that 
sum,  the  court  had  no  jurisdiction.  Our 
Jbstice  Stort,  delivering  the  opinion  of 
the  court,  says:  'The  decree  assigns-  to 
each  seaman  severally  the  amount  to 
which  he  is  entitled,  and  dismisses  tbe 
libel  as  to  those  who  have  maintained  no 
right  to  the  Interposition  of  the  court  1n 
their  favor.  The  whole  proceeding,  there- 
fore, though  it  assumes  tbe  form  of  a  joint 
suit.  Is,  in  reality,  a  mere  joinder  of  dis- 
tinct causes  of  action  by  distinct  par- 
ties growing  out  of  the  same  contract. 
•  •  *  It  is  obvious  that  thedaim  of  each 
seaman  is  distinct  aod  several, and  the  de- 
cree upon  each  claim  is  distinct  and  sever- 
al. One  seaman  cannot  appeal  from  the 
decree  made  in  regard  to  the  claim  of  an- 
other, for  he  has  no  interest  In  It,  and  can- 
not be  agjrrleved  by  It.  The  controversy, 
so  far  as  be  is  concerned.  Is  conflned  solely 
to  his  own  claim,  and  the  matter  of  dis- 
pute, between  him  and  the  owner  or  other 
respondents,  is  the  sum  or  value  of  his 
own  claim  without  any  reference  to  the 
claim  of  others.  It  is  rerj*  clear,  there- 
fore, that  no  seaman  can  appeal  from  the 
district  court  to  the  circuit  court  unless 
his  claim  exceeds  $50,  nor  from  the  circuit 
court  to  the  supreme  court  unless  bis 
claim  exceeds  $2,000.'  And  accordingly  the 
appeni  was  dismissed  for  want  of  jurisdic- 
tion. The  same  doctrine  was  reaffirmed  in 
the  cases  of  Stratton  v.  Jarvis,  8  Pet.  4, 
and  In  Rich  v.  Lambert,  12  How.  347.  The 
case  of  Seaver  v.  Bigelows,  5  Wall.  U.  S. 
209,  is  a  case  much  in  4)oint.  That  was  a 
case  (as  is  the  case  before  us)  of  a  Judg- 
ment creditor  filing  a  bill  setting  up  his 
judgment  and  seeking  its  enforcement 
against  the  property  of  the  defend&dt, 
and  another  creditor  came  into  the  same 
suit  to  enforce  a  Judgment  Against  the 
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sarne  fnnd,  w4iich  be  bad  recovered 
against  the  flame  defendant.  Tbe  case  la, 
in  this  reupect.  atrlkinely  analoKoua  to 
tbe  case  under  conatderatlon.  Mr.  Justice 
Nki^on,  wbo  delivered  the  opinion  of  the 
court,  said :  '  Tbe  Judgment  creditors  who 
have  joined  in  this  bill  bare  separate  and 
distinct  interests,  depending  upon  sepa- 
rate and  distinct  jadgments.  In  no  event 
could  tbesum  in  dispute  of  either  party  ex- 
ceed tbe  amount  of  their  Judgments,  vrblch 
iH  less  than  f  2.000.'  *  *  *  It  is  true  tbe 
litigation  involves  a  common  fund,  which 
exceeds  the  sum  of  f  2,000,  bat  neither  nf 
tbe  Judgment  creditors  has  any  interest  In 
It  exceeding  tbe  amount  of  his  Judgment. 
Hence,  to  sustain  an  appeal  in  tlils  class 
of  cases,  where  separate  and  distinct  in- 
terests are  in  dispute,  of  an  amount  less 
than  tbe  statute  requires^  and  where  tbe 
Joinder  of  parties  is  permitted  by  the  mere 
indulgence  of  the  court  for  Its  convenience 
and  to  save  expense,  would  be  giving  a 
privilege  to  tbe  parties  not  common  to 
other  litigants,  and  which  Is  forbidden  by 
law.  Tbe  case  (that  is,  tbe  case  of  credit- 
ors asserting  different  and  distinct  claims 
in  tbe  same  salt)  is  analogous  to  proceed- 
ings lo  admiralty  in  behalf  of  seamen  for 
wages  and  salvers  tor  salvage,  where  the 
practice  of  the  court  Is  well  settled.'  He 
then  cites  Rich  v.  Lamliert,  and  other 
cases  above  cited,  and  declares  that  the 
appeal  must  be  dismissed  for  want  of  Jn- 
risdlctiou.  These  authorities  seem  to  es- 
tablish tbe  position  that,  where  the  claims 
of  tbe  plaintiffs  areseparateand  independ- 
ent, though  Joined  in  the  same  suit,  and 
where  one  claimant  baa  no  Interest  in  the 
claim  of  the  other,  the  court  will  not  take 
Jurisdiction  because  tbe  aggregate  sums 
amount  to  over  $500,  but  in  such  a  case 
tbe  claim  of  each  party  appealing  must 
amount  to  that  sum." 

Since  this  opinion  was  delivered  the 
question  ban  been  several  times  discussed 
and  readjudlcated  In  the  supreme  court  of 
tbe  United  States.  In  Ex  parte  Baltimore 
&  O.  R.  Co.,  106  U.  S.  5, 1  Sup.  Ct.  Rep.  35, 
tbe  principle  was  reasserted,  and  the  old 
authorities  of  that  court  cited  and  relied 
upon.  That  case  was  cited  and  approved 
In  Trust  Co.  v.  Waterman,  106  D.  S.  265, 1 
Sup.  Ct.  Rep.  181;  and  again  in  Adams  v. 
Crittenden,  106  17.  S.  676, 1  Sup.  Ct.Rep.92; 
and  still  again  In  Scbwed  v.  Smith,  1U6  D. 
S.  188, 1  Sup.  Ct.  Rep.  */21.  The  syllabus 
of  thelatter  easels  as  follows:  "Certaia 
creditors  who  severally  recovered  Judg- 
ment against  A.,  amounting  In  tbe  aggre- 
gate to  more  than  f 5,000,  but  none  of 
which  exceed  that  snm,  filed  their  bill 
against  him  and  B.  !n  the  circuit  court. 
A  decree  was  passed  subjecting  to  the 
payment  of  tbe  complainants' Judgments 
goods  seised  by  virtue  of  an  execntion 
sued  out  upon  an  older  Judgmentconfessed 
by  A.  in  favor  of  B.  Tbe  amount  of  this 
judgment  and  the  value  of  the  goods  are 
more  than  $5,000.  A.  and  B.  appealed. 
Held,  that  the  value  of  tbe  matter  in  dis- 
pute between  them  and  the  respective  ap- 
pellees is  not  sufficient  to  give  this  court 
Jurisdiction.'*  A  similar  conclusion  was 
reached  in  Cocke  ▼.  Minor,  25  Orat.  246; 
and  in  our  own  coort,  in  Morrison  v. 
aoodwin,  28  W.  Va.  828,  where  It  Is  said : 


"Where  a  decree  is  made  for  tbe  payment 
of  several  debts,  aggregating  over  $100  In 
amount,  and  for  the  sale  of  land  worth 
more  than  that  amount,  but  where  the 
only  controversy  in  this  court  Is  whether 
or  not  two  of  said  debts,  the  aggregate  of 
which  is  less  than  $100,  are  valid  liens  oa 
said  land,  this  court  has  no  jurisdiction 
to  entertain  an  appeal  from  such  decree. " 
In  that  case  it  was  not  necessary  to  decide 
whether  such  debts  could  be  aggregated 
In  determining  jurisdiction,  since,  whether 
considered  severally  or  as  combined,  tbe 
Jurisdiction  would  not  attach.  No  doubt 
the  language  would  have  been  more  ac- 
curate had  It  expressed  clearly  tbe  princi- 
ple that,  unless  each  of  said  debts  exceed- 
ed $100,  the  Jurisdiction  would  fall  as  to 
tbe  one  wblcb  fell  short  of  $100.  Although 
the  original  amount  in  controversy  may 
exceed  the requisitesum  to  givejurisdictlon, 
yet  If  the  amount  actually  Involved  In  tbe 
appeal,  there  being  no  dispute  as  to  tbe 
residue,  is  less  than  the  required  snm  tbe 
jurisdiction  does  not  attach.  Neal  v.  Van 
Winkle.  24  W.  Va.  401.  When  separate 
credltoro  unite  in  a  suit  in  equity,  ea'*h 
claiming  his  proportionate  share  pf  proi»- 
erty  of  tbe  common  debtor  In  the  bandit 
of  a  trustee,  and  each  recovers  bis  sepa. 
rate  amount,  the  Jurisdiction  of  tbe  coart 
on  appeal  Is  to  be  determined  by  tbe 
amount  in  dispute  in  each  case.  Bank  ▼. 
Stout,  118  C.S.684,5Sup.Ct.  Rep. 695.  We 
do  not  undertake  to  decide  what  would 
be  the  test  of  jurisdiction  in  the  case  of 
distributees  of  an  estate  suing  an  admin- 
istrator, or  wards  uniting  in  a  bill  against 
tbe  common  guardian.  Nor  are  we  called 
upon  to  decide  that,  if  tbe  trustee  in  this 
rase  bad  denied  bis  entire  liability  and 
had  appealed  from  the  decree  below,  the 
amount  in  controversy  as  to  bim  would 
not  be  over  $100,  and  that  this  court 
would  not  take  jurisdictfon.  See  Railroad 
Co.  V.  Colfelt.  27  Grat.  777;  Shields  v. 
Thomas,  17 How. 8;  Market Co.v.  Hoffman, 
101  U.  S.  112.  But  in  tbe  present  case  the 
deed  of  trust  mentions  the  specific  sums 
and  exact  proportions  to  and  in  which 
tbecestulaqae  fn;;stezieareto  be  respective- 
ly entitled,  and  tbedecree  already  obtained 
directs  tbe  trustee  to  pay  to  each  sepa- 
rately and  by  name  his  or  her  specific 
debt.  This  was  proper,  and  tbe  same 
course  would  be  puraued  if  the  exception 
to  tbe  disputed  item  of  $250  were  sus- 
tained. Each  beneficiary  would  be  de- 
creed to  be  paid  one-sixth  of  It,  and  so.  In 
tbe  rejection  of  this  Item,  each  beneficiary 
sustains  a  separate  loss  of  $41%,  and 
no  more;  and  should  only  one  of  them 
elect  to  prosecute  bis  appeal,  as  ha  well 
might  do  separately.  It  is  clear  that  the 
amount  In  controversy  would  nut  give 
this  court  jurisdiction.  This  being  conced- 
ed, can  they,  by  cumulating  their  debts, 
any  more  than  several  judgment  credit- 
ors who  have  assailed  an  assignment  or 
conveyance  by  tbe  common  debtor  as 
fraudulent  can  cumulate  their  debts,  give 
this  conrt  jurisdiction?  We  think  not, 
and  bence  are  of  opinion  that  tbe  appeal 
should  be  dismissed  as  having  been  Im- 
providently  awarded.  I  cannot  rtfrain 
from  adding  that  the  contract  under 
which  the    trustee    and    W.    P.  Rucke: 
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expended  this  $260  nnder  pretense  of  pro- 
enring  a'Actitlous  attorney  to  Inflaence 
The  deciBlun  of  a  cause  wbtch  bad  been  al- 
ready aitrued  and  submitted  to  tbis  cAart, 
by  outside  work, "  was  a  most  vicious  one, 
and  should  the  cestuis  que  traateat  take 
proper  legal  steps,  as  they  possibly  might, 
to  have  a  receiver  appointed,  and  direct- 
ed to  pursue  both  B.  F.  Fleeiiman  and 
Rucker  for  a  breach  of  trust  and  devHsta- 
vit,  a  recovery  against  them,  could  it  l>e 
now  had,  would  be  eminently  ]uBt  and  eq- 
uitable. The  appeal  will  be  dismissed  as 
Improvidcntly  awarded. 

Engijsh  and  Bk^nnon,  JJ.,  concur. 
Holt.  J.,  absent. 

(34  W.  Va.  ESI)  

Atkinson  et  al.  v.  Beckvtt  et  al. 

(Supreme  Court  of  AppedU  o/  Weat  Finrtnto. 
iJec.  l/il890.) 

FowBis  OF  TBuarsBS— SAI.B  or  Tbqbt  Fbofsbtt 
— B^caiNQs  or  Tundb. 

1.  As  a  general  role  a  trustee'!  aatbority  over 
tbe  trust  property  is  defined  and  limited  m  the 
instrument  creatiDK  the  trust,  and  he  shxrald  he 
guided  strictly  by  Its  provisions. 

2.  A  stock  of  goods  and  merohandise  was  as- 
signed 1>7  a  detrtor  to  a  trustee  to  secure  certain 
debts  and  liabilities  dne  sundry  coredltors.  By 
the  deed  of  assignment  the  trustee  is  directad 
to  sell  the  stock  Tor  cash,  and  apply  the  proceeds 
to  the  discharge  of  the  debts  and  liabilities  se- 
cored  according  to  priority,  and  in  all  other  re- 
spects to  proceed  according  to  the  laws  of  West 
Viifcinia  concerning  deeds  of  trust.  Meeting 
witb  an  opportnnl^  to  sell  the  whole  stock  in 
bulk,  the  trustee  convenes  the  grantor  in  the  deed, 
and  the  secured  creditors,  and,  with  their  con- 
sent, makes  a  sale  in  bulk  on  credit,  taking  the 
notes  of  the  purcliaser,  payable  at  the  National 
Bank  of  Farkersburg,  and  «  deed  of  trust  on  the 
purchaser's  farmof  2S0  acres  to  secure  said  notes, 
which  are  taken  payable  to  said  trustee,  and  de- 
posited in  said  bank.  Sulisequently,  the  pur- 
chaser sells  the  stock  in  various  parcels  to  sun- 
dry subTiurchasers,  who  enter  into  writttti  con- 
tracts that  they  will  devote  the  proceeds  of  their 
sales  primarily  to  taking  up  the  purchaser's  said 
notes  in  bank.  Among  other  subpurchasers  en- 
tering into  such  an  engagement,  and  receiving  a 
large  amount  of  the  goods,  is  said  original  trus- 
tee. Held,  that  no  such  arrangement  between  the 
purchaser  and  trustee  could  relieve  the  former's 
farm  from  the  lien  securing  tbe  purchase  notes, 
except  as  to  such  creditors  as  may  have  actively 
partici  pated  in  Or  expressly  assented  to  such  an  ar- 
rangement. 

8.  When  two  owners  enter  into  an  agreement 
to  exchange  several  tracts  of  land,  and  nothing  is 
said  therein  about  any  monev  valuation  of  the 
lands,  either  by  the  acre  or  otherwise,  the  con- 
a«ot  will  he  presumed  to  be  for  an  exchange  in 
gross. 

4.  Though  tbe  contract  be  for  an  exchange  in 
gross,  yet  if  one  party  has  been  misled  and  de- 
ceived by  the  other  as  to  the  quantity  of  land  he 
was  getting,  and  thiu  induced  to  enter  into  the 
exchange,  equity  will  decree  him  compensation; 
but  where  tbe  controversy  is  narrowed  down  to 
s  question  of  fact,  and  the  evidence  is  conflict- 
ing, with  no  marked  preponderance  either  way, 
and  the  lower  court  has  decided  against  tne 
par^  claiming  compensation,  this  court  will  not 
Interfere. 
(SyUatnts  by  the  Court) 

Appeal  and  mipersedeaa  from  circuit 
eourt,  Ritchie  county. 

W.  N.  Miller,  John  A.  HateblDBoa,  Van 
Winkle  Jt  Ambler,  and  J.  O.  SieLaer,  tor 
appellants.  Jamea  Hntchinaon  and  B.  S. 
Blair,  for  appellees. 


L.DCA8,P.  This  is  an  appeal  from  a  final 
decree  of  the  circuit  court  of  Ritchie  coun- 
ty, prosecuted  by  seven' appellants,  cred- 
itors, under  a  deed  of  trust  executed  by 
W.  Li.  Jackson  to  one  O.  B.  Veach,  to  se- 
cure certain  debts,  and  Indemnify  certain 
indorsers  of  sundry  notes,  payable  In  the 
First  National  Bank  of  Parkenbiirg.  The 
record  embraces  no  leas  than  six  suits, 
which  were,  however,  so  connected  as  to 
make  it  proper  to  consolidate  them  and 
hear  them  together.  The  final  decree,  en- 
tered ou  tbe  28tb  day  of  June,  ISKS,  dis- 
posed of  the  principles  and  adjudicated 
the  Interests  arising  In  all  of  these  cases. 
This  appeal,  however,  covers  bat  a  small 
part  of  the  ground  gone  over  in  the  sever- 
al cases,  and  I  shall  only  recite  so  much  ol 
tbe  record  as  is  necessary  to  understand 
tbe  opinion  and  decision  now  about  to  be 
rendered.  On  tbe  first  Monday  in  May, 
1883,  partners,  nnder  the  style  of  Atkinson 
*  Fiersol,  filed  their  bill  against  William 
Beckett  and  ot.ber  appropriate  parties,  as 
defendants,  for  the  purpose  of  enforcing  a 
lodgment  of  $375  against  a  farm  of  226 
acres  in  Ritchie  county,  owned  by  said 
William  Beckett.  As  incident  to  tbe  relief 
sought,  they  asked  to  have  set  aside,  as 
fraudulent  and  void,  a  conveyance  of  said 
farm  by  said  William  Beckett  to  his  son 
William  B.  Beckett.  As  this  deed  has  been 
set  aside  by  the  decree  ot  the  circuit  court, 
and  as  it  was  entirely  proper  to  do  so, 
and  neither  the  grantor  nor  grantees  seem 
to  be  aggrieved  thereby,  and  have  not  pe- 
titioned for  an  appeal,  I  will  make  no  fur- 
ther reference  to  that  deed  or  Ita  charac- 
ter. As  further  incident  to  the  relief 
prayed,  the  bill  proceeds  to  charge  that 
on  the  16tb  day  of  November,  1882.  a  deed 
of  trust  was  executed  by  William  L.  Jack- 
son to  George  S.  Veoch,  trustee,  for  tbe 
purpose  hereinbefore  stated ;  that  on  the 
16th  day  of  November,  1882,.subBequently, 
said  Beckett  purchased  of  said  Veach, 
trustee,  the  whole  stock  of  goods,  etc., 
which  bad  been  conveyed  in  the  trust-deed 
for  tbe  sum  ot  $6,498.98,  that  being  the  ex- 
act amount  of  the  debt  secured,  aud  in 
payment  said  Beckett  executed  to  said 
Veach,. trustee,  two  notes  for  the  sum  of 
$460  each,  payable  at  the  First  National 
Bank  of  Farkersburg  60  days  after  their 
date,  and  five  other  notes  of  a  simitar 
character  for  $774.88  each,  payable  after 
date,  one  In  6  months,  one  in  9  months, 
one  in  12  months,  one  in  15  months,  and 
one  in  18  months.  To  secure  the  payment 
of  which  said  several  notes,  William  Beck- 
ett on  the  16tb  day  of  November,  1882, exe- 
cuted a  deed  of  trust  to  L.  N.  'Tavenner, 
as  trustee,  on  the  said  tract  of  226  acres 
in  Ritchie  county.  The  bill  further 
charges  that  said  Beckett  turned  over  to 
said  Veach,  the  trustee,  $2,200  worth  of 
said  goods,  and  that  said  Veach  sold  them 
to  one  D.  8.  Miller,  and  that  by  this  ar- 
rangement said  Miller  became  liable  for 
and  agreed  to  pay  the  said  sum  of  $2,200 
on  the  notes  of  said  William  Beckett,  men- 
tioned In  said  deed  of  trust  on  the  226 
acres,  and  that  said  Veach,  trustee,  agreed 
to  release  and  cancel  so  much  on  the  noteti 
secured  by  said  trust.  The  bill  charges, 
further,  that  said  Beckett  recouveyed  to 
said  Veach,  trustee,  a  stock  of  dry  goods 
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and  Kroceiies,  a  large  part,  U  not  all  of 
them,  constituting  a  remaining  part  of 
the  stock  sold  6y  Yeacb.  trnstee,  to  said 
Beckett  on  tite  16tli  day  of  November,  1882. 
Tlie  complainants  charge  that  the  re- 
sult of  these  transactions  was  to  discharge 
and  fully  satisfy  Beckett's  notes  to  Veacb, 
as  above  described,  and  to  relieve  and  dis- 
cbargre  the  said  tract  of  226  acres  from  the 
lien  of  said  deed  of  trust.    The  bill  then 

groceeds  to  allege  that  Washington  8n;ith 
ad  sold  said  226  acres  to  said  Beckett 
originally,  and  in  the  deed  reserved  a  veu- 
dor's  Hen  to  indemnify  himself,  his  heirs, 
etc..  in  any  loss  or  damage  be  might  sus- 
tain by  reason  of  any  defect  in,  or  failure 
of  title  to,  or  deficiency  of,  sold  land  or 
any  part  thereof.  The  deed  then  proceeds 
to  set  out  sundry  Judgments  on  the  lien 
docket  of  Bitchie  county  against  said 
Beckett,  about  which  there  is  no  dispute. 
The  bill,  in  form  and  substance.  Is  a  gen- 
eral creditors'  bill,  and  the  prayer  is  that 
William  Beckett,  grantor,  and  William 
B.  Beckett,  grantee,  etc.,  be  made  parties, 
and  make  discovery  as  to  the  uonsldera- 
,tion  of  the  alleged  fraudulent  deed ;  that 
the  same  be  canceled  and  annulled ;  and 
that  so  much  of  said  William  Beckett's 
land  may  be  sold  as  may  be  necessary  to 
payoff  the  complainants' judgment,  and 
the  debts  and  judgments  of  his  other  cred- 
itors. They  further  pray  that  Washing- 
ton Smith  may  be  required  to  disclose 
what  amount,  if  any, is  due  him  from  said 
Beckett  by  reason  of  the  vendor's  lien  re- 
tained by  him  as  aforesaid,  and  for  fur- 
ther and  general  relief.  Subsequently,  on 
the  22d  day  of  October,  18S5,  Daniel  Gould, 
Jonah  Oould,  8.  L.  Gould,  O.  S.  Jones, 
Thomas  Murphy,  William  Craft,  and  War- 
ren Bovren,  who  are  the  parties  prosecut- 
ing this  appeal,  filed  their  answer  and 
petition  in  the  case  of  Atkinson  &  Plersol 
V.  William  Beckett  et  al.  They  represent 
that  they  are  beneficiaries  of  the  third  class 
of  creditors  secured  by  the  said  deed  of 
trust  from  W.  L.  Jackson  to  G.  S.  Veach, 
trustee.  They  charge  that  all  the  debts 
of  the  first  class  have  been  paid  off,  but 
they  are  not  Informed  if  anything  has  been 
paid  on  the  second  class  of  debts.  They 
allege  that  they  are  now  the  owners  of  the 
several  debts  secured  to  them  respectively 
in  said  Jackson's  deed  of  trust,  and  set  out 
the  respective  amounts.  They  represent, 
further,  that  shortly  sulisequent  to  the 
date  of  said  trust-deed  to  Veach,  trustee, 
and,  after  the  said  trnstee  took  charge  of 
the.property  conveyed,  be  did,  on  the  16th 
(lay  of  November,  1882,  convene  roost,  if 
not  all,  the  creditors  secured  In  said  trust- 
deed,  and  obtained  their  consent  to  a  sale 
in  bulk  of  the  said  stock  of  goods  and 
merchandise  mentioned  In  the  trust  to 
said  William  Beckett,  and  took  bis  notes 
therefor,  as  set  out  In  the  bill,  and  herein- 
before described.  They  charge  that  the 
first  two  notes  for  f 450  each  have  been 
paid  off,  but  that  the  remaining  six. 
amounting  In  the  aggregate  to  $4,649.28, 
remain  totally  unpaid  by  Beckett  or  any- 
body for  him.  Theycharge  that  the  trust 
on  the  226  acres  securiiig  these  notes  Is 
valid  and  binding  on  the  real  estate  con- 
veyed to  secure  them,  and  pray  to  have 
the  said  land  subjected  to  the  satisfaction 


of  said  notes.  They  deny  and  disavow  all 
knowledge  in  r^ard  to  subsequent  sales 
by  Beckett  to  Miller,  or  Beckett  to  Veacb, 
or  that  they  have  ever  eoosented  to  any 
sach  arrangement,  which  tended  to  relieve 
Beckett  of  his  liability  to  pay  said  notes. 
They  represent  that  tbey  were  induced  to 
consent  to  the  sale  of  the  goods  in  gross 
to  Beckett  by  Veacb,  the  trustee,  solely  on 
account  of  the  character  of  the  security 
offered  by  Beckett,  and  because  they  be- 
lieved it  to  be  the  best  disposition  of  the 
goods,  considering  such  security,  that 
could  be  made,  etc. 

To  this  bill  of  Atkinson  &  Plersol.  Will- 
iam Beckett  filed  his  answer  and  cross- 
bill, In  which  he  recited  the  various  cir- 
cumstances hereinbefore  related,  whereby 
be  supposed  and  maintained  that  Veacb, 
the  trustee,  had,  in  effect,  annulled  and 
canceled  the  notes,  and  released  the  Tav- 
enner  deed  of  trust  upon  bis  226  acres. 
Said  Tavenner,  as  trustee,  having  already 
advertised  said  farm  under  the  trust,  he 
prays  for  an  Injunction,  which  the  court 
accordingly  granted.  He  further  prays 
that  a  receiver  may  be  appointed  to  take 
charge  of  what  may  remain  of  said  stock 
of  goods,  and  sell  the  same,  and  hold  the 
proceeds  subject  to  the  further^  order  of 
the  court;  and  In  pursuance  of  this 
prayer  such  rpceiver  was  appointed. 
Washington  Smith  likewise  filed  his  an- 
swer. In  the  nature  of  a  cross-bill,  praying 
for  cross-relief.  He  avers  that  Smith  war- 
runted  that  his  three  tracts  of  land  ex- 
changed by  him  contained,  in  the  aggre- 
gate, abont  600  acres,  and  that,  induced 
by  this  representation,  he  consented  to 
make  the  exchange.  That  he  has  bad  the 
land  surveyed,  and  that  the  survey  shows 
a  deficiency  of  107  acres,  which,  at  the  rate 
of  $40  per  acre,  shows  a  total  loss  of 
$4,280,.  for  which  he  claims  to  have  re- 
served a  lien  in  his  deed  to  Beckett  on  said 
226  acres,  and  asks  to  have  the  same  en- 
forced. "To  this  cross- answer  Beckett  filed 
a  special  replication  in  which  he  denies 
generally  and  specifically  every  allegation 
and  charge  of  the  cross-answer,  and  thus 
makes  up  the  issue.  The  circuit  court 
consolidated  all  these  various  causes,  and 
referred  them  to  a  commissioner  who 
should  ascertain  and  report  upon  the  vari- 
ous.points  in  controversy  between  the 
parties.  ThecommlHsioner  reported  that, 
as  for  the  lien  under  the  Tavenner  trust. 
It  had  been  discharged  by  the  receipt  of 
Veach,  the  trustee  of  said  stock  of  goods, 
from  Beckett,  and  their  dealings  In  refer, 
ence  thereto  as  hereinbefore  recited  and 
detailed.  As  for  the  claim  of  Washington 
Smith,  he  reported  that  the  exchange  ot 
lauds  was  in  gross,  and  not  by  the  acre, 
and  therefore  Smith  bad  no  lien  for  the 
supposed  deficiency.  Varlou<)  exceptions 
were  taken  to  this  report  by  the  proper 
parties,  but  the  circuit  court  overruled 
them,  and  confirmed  the  report  upon  the 
points  now  in  controversy,  and  raised 
this  appeal.  The  final  decree  of  the  cir- 
cuit court  was  entered  on  the  28th  day  ot 
June,  1888.  In  this  decree,  so  far  as  tlie 
matters  In  c«>ntroversy,  and  not  before 
this  court, are  c<incerned,thecourt  decided 
that  the  lien  under  the  Tavenner  deeti  of 
trust  had  been  fully  paid  off  by  said  Beck- 
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ett  by  the  dealings  and  traneactious  here- 
Inliefore  recited;  and,  secondly,  that 
WashinKton  Smith  had  no  claim  or  Ilbn 
upon  said  farm  for  any  deficiency  In'qnan- 
tity.  The  court  proceeded  farther  to  as- 
certain the  jodgment  liens  upon  said 
farm,  and  appointed  commissioners  to 
sell  the  same  and  bring  the  proceeds  into 
court.  From  this  decree  and  adjudica- 
tion of  the  principles  in  the  cause,  Wash- 
ington Smith  flies  his  cross-appeal,  and, 
as  we  have  seen,  certain  creditors  and 
beneficiaries,  nnder  the  Tavenner  deed  of 
trust,  are  prosecuting  their  appeal  to  this 
court. 

The  first  question  to  be  considered  In 
this  case  involves  the  jurisdiction  to  enter- 
tain the  appeal.  It  is  urged  by  counsel  in 
tbelr  brief  that  the  fund  now  remaining  to 
be  distributed  Is  so  small  that  an  appor- 
tionment giving  to  each  of  these  appel- 
lants all  they  claim  would  -  reduce  the 
shares  of  several  of  them  below  flOO,  and 
that  upon  the  principles  heretofore  estab- 
lished by  this  court,  and  reaffirmed  at  the 
present  term  in  the  case  of  Fleshman's 
Ad'mr.  v.  Flesh  man,  ante,  713,  this  appeal 
ought  not  to  be  entertained.  It  Is  admit- 
ted, however,  on  all  8ides,tbat  three  of  the 
seVen  petitli»ners  each  have  debts  Involved 
sufficiently  large  for  our  jurisdiction  to  at- 
tach, and  if  the  decree  of  which  they  com- 
plain be  reversed  and  set  aside,  the  action 
of  this  court  would  inure  to  the  benefit  of 
all  Interested  in  the  fund,  whether  they 
bad  appealed  or  not.  White  v.  Kennedy, 
23  W.  Va.  222.  With  reference  to  the  relief 
sought  by  Washington  Smith,  counsel 
have  argued  that  the  appeal,  so  far  as  he 
Is  concerned,  comes  too  late,  because  his 
cross-assignment  of  errors,  and  petition 
for  a  Cfrfforarf  in  this  court  upon  which  the 
supplemental  record  came  up,  were  filed 
mure  than  two  years  alter  the  rendition  of 
the  final  decree  complained  of.  Our  rule 
upon  thissubject  isasfollows:  "In  any  ap- 
peal or  writ  of  error.  If  eiTor  Is  perceived 
against  the  appellee  or  defendant  In  error, 
the  court  will  consider  the  whole  record 
as  being  before  it,  and  will  reverse  the  pro- 
ceedintcs,  either  in  whole  or  In  part,  in  the 
same  manner  as  it  would,  were  the  appel- 
lee or  defendant  In  error  to  assign  error, 
and  bring  the  case  before  the  court,  un- 
less such  erft)r  be  waived  by  the  party 
prejudiced  thereby,  which  waiver  shall 
be  considered  as  a  release  of  all  error  com- 
mitted against  him.  It  Is,  however,  ad- 
visable for  the  appellee  or  defendant  in  er- 
ror. If  he  Is  of  the  opinion  that  there  Is  er- 
ror in  the  record  to  his  prejudice,  to  call 
attention  to  the  same  by  a  formal  counter- 
assignment  of  error,  filed  at  the  hearing 
of  the  case,  or  by  pointing  out  and  com- 
plaining of  the  same  in  his  brief. "  It  fol- 
lows that  upon  the  filing  of  their  petition 
by  the  appellants  within  the  statutory 
period  the  whole  record  was  before  this 
court  for  consideration,  and  the  defendant 
Smith  was  entitled  to  the  benefit  of  the 
appeal.  Upon  the  merits  but  two  ques- 
tions arise  upon  the  record  which  we  shall 
deem  It  necessary  to  consider— F/ret.  Did 
the  circuit  court  err  In  deciding  that  the 
lien  of  the  trust-deed  from  William  Beck- 
ett to  L.  N.  Tavenner,  dated  November  16, 
18S2,  bad  been  totally  discharged  and  sat-  I 


Is  fled  by  occurrences  subsequent  ;to  its 
date,  which  amounted  to  a  satisfaction 
and  payment  of  the  debts  thereby  secured? 
Secoadly.  Has  Washington  Smith  any 
lien  on  account  of  a  deficiency  In  the 
quantity  of  the  land  conveyed  to  him  by 
William  Beckett  and  wife? 

We  commence  the  consideration  of  tha 
first  question  by  observing  that  the  pow- 
ers and  duties  of  a  trustee  are.  In  the  main, 
governed,  defined,  and  limited  by  the  in- 
strument creating  the  trust.  He  is  not 
the  general  agent  of  the  creditors,  but 
is  the  mutual  agent  of  the  grantor  and 
the  cestui  que  trust,  bound  to  a  compli- 
ance with  the  provisions  of  the  deed,  and 
In  the  manner  of  Its  execution,  bound  to 
look  after  and  protect  the  Interest  of  the 
grantor,  and  of  all  the  beneficiaries.  In 
thepresent  case  the  deed  from  W.  L.  Jack- 
son to  George  S.  Veac'.i,  trustee,  defines 
the  powers  and  duties  of  the  latter  as  fol- 
lows: "The  party  of  the  second  part  ii 
hereby  expressly  authorized,  requested 
directed,  and  required,  immediately  upoi 
the  execution  hereof,  to  take  possession  ol 
the  property,  accounts,  claims,  notes,  flxt- 
ui-es,  and  choses  in  action,  etc.,  hereby 
conveyed,  transferred,  and  assigned  untc 
bim,  to  proceed  to.  collect  said  accounts, 
claims,  notes,  and  choses  in  action,  and  to 
sell,  for  cash, stock  of  dry-goods,  groceries, 
caps,  boots,  shoes,  hosiery,  underwear, 
ready-made  clothing,  coats,  vests,  pants, 
etc..  In  said  store-room  as  fastas  possible, 
at  public  or  private  sale,  at  auction,  as  he 
may  deem  more  expedient,  proper,  and 
best  suited  to  protect  the  Interest  of  the 
parties  hereby  secured,  and  if  on  the  1st 
day  of  November,  1883,  there  remain  any 
part  thereof  undisposed  of,  to  sell  the  rest 
of  the  property  so  conveyed  and  assigned 
to  him  and  then  so  uudisposed  of  in  the 
manner  andjipon  the  terms  provided  by 
the  laws  of  the  state  of  West  Virginia  con- 
cerning deeds  of  trust;  and  in  order  the 
more  properly  to  do  so  to  the  advantage 
of  all  parties  In  interest,  said  party  of  the 
second  part  is  authorized  to  employ  such 
agents,  attorneys,  and  clerks  as  he  may 
see  fit, "etc.  Thus  his  duties  and  powers 
over  the  trust  subject  were  well  defined, 
and  clearly  limited.  Meeting  with  an  op- 
portunity to  sell  the  whole  stock  of  goods 
In  bulk  he  did  not  undertake  to  do  so  un- 
til the  creditors,  his  cestui  que  trust,  and 
Jackson,  the  grantor,  had  been  convened, 
and  gave  their  consent  to  a  sale  to  the  de- 
fendant William  Beckett  at  the  price  of 
f  5.649.28,  being,  as  It  appears,  just  the  ag- 
gregate amount  of  the  debts  secured. 
What  now  became  the  further  duty  of  the 
trustee?  This,  likewise.  Is  defined  by  the 
deed  as  follows :  "Out  of  the  proceeds  of 
such  sale  he  shall  first  pay  off  any  and  all 
costs  attending  theexecutlon  of  this  trust, 
including  such  clerk  hire,  attorney's  fees, 
or  for  other  services,  and  unto  L.  N.  Taven- 
ner the  sum  of dollars  for  drafting 

of  this  deed,  and  unto  himself  the  commis- 
sions provided  by  law,  and  out  of  the 
residue  thereof  shall  pay  off  and  satisfy — 
First,  the  executions  hereinbefore  specified 
according  to  order  of  priority  of  levies 
made  by  virtue  thereof,  and  thereon  now 
indorsed,  unto  the  holders  and  owners 
thereof,  or  unto   the  officer  holding  the 


Digitized  by 


v^oogle 


720 


SOUTHEASTERN  BEPOBTEB,  ToL.  12. 


(W.  Va. 


same  for  collection ;  aeeondly,  onto  aaid 
JR.  O.  Duvennr,  and  Clariuda  Jackson,  and 
J.  B.  Neal,  and  H.  M.  U.  Moss,  the  respective 
amounts  and  snms  of  money  hereby  se- 
cured to  be  paid  onto  tliem  respectively, 
as  bereinbefore  set  forth;  and,  thirUly, 
out  of  the  residue  of  the  proceeds  of  such 
collections  and  sales,  if  sufUcient  there  be 
after  ail  of  the  afomsald  negotiable  notes 
shall  have  kiecnme  due  and  payable  ac- 
cordlns  to  the  tenor  and  effect  thereof,  he 
shall  pay  unto  each  of  the  holders  and 
owners  thereof,  respectively,  the  sum  of 
money  thereby  respectively  evidenced,  to- 
gether with  any  and  all  Interest  and  costs 
of  protest  thereon  accrued,  and  if  there  be 
not  sufficient  proceeds  to  pay  off  and  sat- 
isfy all  of  said  ncRotiable  notes  in  fnll, 
then  the  party  of  the  second  part  shall 
pay  onto  the  holders  and  owners  thereof 
such  pro  rata  share  of  such  residue  of 
proceeds  as  their,  or  her,  or  his  note  with 
interest  and  costs  may  be  of  the  whole 
amount  of  said  negotiable  notes,  with  in- 
terest and  costs  as  aforesaid;  and  any 
residue  there  may  be  after  such  payments 
shall  pay  over  unto  the  party  of  the  first 
part,  his  heirs  orassiKns;  and  in  all  thin^ 
in  the  execution  and  construction  of  this 
trust  the  parties  hereto  shall  act  pursu- 
ant to  and  be  governeil  by  the  laws  of  the 
state  of  West  Virginia  concerning,  relat- 
ing and  controlling  deeds  of  trust."  It 
seems,  therefore,  that  the  plain  duty  of 
Veach,  the  truHtee,  was  now  to  collect  the 
notes  which  Beckett  had  executed  for  the 
purchase  money  of  th«  goods,  and  apply 
the  proceeds  as  the  deed  directed.  It  he 
went  further  than  this  it  was  without 
authority,  and  all  who  conspired  with 
bim  or  assisted  him  in  canceling  or  sur- 
rnndering  any  of  these  notes,  or  in  impair- 
ing the  security  whereby  they  were  se- 
cured, would  he  Aqually  bound  with  the 
trustee  for  all  damages  resulting  from  the 
breach  of  trust.  Cocke  v.  Minor,  25  Grat. 
248;  1  Perry,  Trusts,  §§  427,  429.  It  fol- 
lows, therefore,  that  William  Beckettcould 
not  relieve  his  land  from  the  Hen  of  the 
deed  he  gave  to  Tavenner,  to  secure  the 
purchase  money  of  these  goods,  in  any 
other  manner  than  by  paying  the  pur- 
chase notes  in  money  to  the  trustee  as 
they  felt  doe.  To  say  that  he  could,  con- 
trary to  the  terms  of  the  deed  of  trust, 
pay  these  notes  l)y  combining  with  the 
trusteelnspeculatingupon,  trading,  hawk- 
ing, or  peddling  the  very  goods  which  he 
had  purchased  of  such  trustee,  would  be 
to  close  our  eyes  to  the  plainest  principles 
of  equit.v  upon  the  subject  of  trusts,  trust 
funds,  and  trust-estates.  Those  of  the 
creditors  under  tlis  William  L.  Jackson 
trust  who  may  have  undertaken  to  sub- 
stitute themselves  in  place  of  Beckett  as 
payers  of  these  notes,  would  no  doubt  be 
estopped  to  pursue  Beckett's  land.  But 
none  of  the  parties  prosecuting  this  ap- 
peal have  done  anything  of  the  kind,  nor, 
so  far  as  the  evidence  discloses,  have  they 
ever  assented  to  or  In  any  manner  partici- 
pated In  any  sucharranfiemeut.  We  hold, 
therefore,  that,  as  to  them,  the  circuit 
court  erred  In  deciding  that  the  lien  of  the 
deed  of  trnst  to  L.  N.  Tavenner  assecnrity 
for  the  payment  of  the  said  notes  was  re- 
leased or  in  any  manner  Impaired,  and 


the  decree  of  June  28, 1888,  must  be  in  that 
respect  reversed  and  corrected  for  the  ben- 
efit of  those  beneficiaries  who  have  ap- 
pealed, but  not  for  the  benefit  of  any  of 
the  beneficiaries  who  may  be  estopped  in 
the  manner  above  herein  indicated. 

We  come  now  to  consider  tbe  second 
and  only  other  question  involved  in  this 
appeal,  viz.,  did  the  circuit  court  err  in 
holding  that  Washington  Smith  bais  no 
lien  on  account  of  a  deficiency  in  the  quan- 
tity of  tbe  land  conveyed  to  him  by  Will- 
lam  Beckett  and  wife?  It  is  difficult  to 
understand  how  an  exchange  of  lands  by 
two  owners  can  be  said  to  be  by  the  acre, 
unless.  Indeed,  the  respective  tracts  are  de- 
si:rlbed  as  being  ofequal  area.  Where  they 
are  described  as  containing  different  qnan- 
tities,thenatural  presumption  is  that  each 
owner  accepts  the  newly-acquired  proper- 
ty as  of  equal  value  with  his  own,  and  in 
full  compensation  therefor,  and  that  the 
exchange  Is  in  gross,  or  in  solido,  without 
any  reference  to  any  specific  pecuniary 
measure  of  value,  either  by  the  acre  or 
otherwise.  But  conceding,  as  I  thlok  we 
must  in  this  case,  that  the  exchange  was 
in  gross,  nevertheless,  under  the  decisions 
of  this  court  upon  similar  cases,  there  may 
be  ground  forcompensatiou,  arising  out  of 
mistake  ormisrepreseutation.  Ifinatrada 
of  farms  between  A.  and  B.,  A.  should 
Induce  B.  to  enter  Into  the  contract  by 
falsely  misrepresenting  the  quantity  In  bis 
farm,  or  any  oth?r  material  element  of 
value  entering  into  or  pertaining  to  it,  B. 
would  certainly  be  entitled  to  compensa- 
tion. See  Kelly  v.  Riley,  22  W.  Va.  3*7; 
Depne  v.  Sergent,  21  W.  Va.  826;  and  Sine 
V.  Fox.  83  W.  Va.  525,  11  S.  E.  Rep.  218. 

When  we  turn  to  the  agreement  which 
preceded  tbe  execution  of  the  deeds  by 
over  two  months,  we  find  no  valuation  of 
any  of  the  tracts  exchanged,  in  money, 
except  as  to  the  At  wood  tract,  which 
seems  to  have  been  put  at  $450,  or  a  little 
less  than  f  10  per  acre.  The  lands  which 
Beckett  was  toconvey  are  described  ascon- 
talnlng  in  the  aggregate  about  600  acres, 
comprising  three  tractsof  land, one  known 
as  the  "John  Saton  Tract,"  purchased, 
by  said  Beckett  of  John  Saton,  and  con- 
taining about  116  acres,  and  one  tract 
known  as  the"  Shuts  Tract,  "purchased  by 
said  Beckett  of  Samuel  Jumper,  and  con- 
taining about  226  acres,  and  one  other 
tract  known  as  tbe  "James  W.  Mitchell 
Tract,"  containing  about  176  acres,  pur- 
chased by  said  Beckett  of  James  W.  Mitch- 
ell. But  the  aaid  Beckett  is  to  reserve 
from  the  Shuts  tract  27  acres,  tbesame  lie- 
longing  to  tbe  Humphrey  heirs,  and  includ- 
ed in  the  boundaries  of  the  Shuts  tract. 
There  is  here  a  siugular  incongruity  in  the 
quantity  when  stated  in  the  aggregate 
and  when  apportioned  among  the  three 
several  tracts;  and  when  tbe  land  was 
actually  surveyed,  the  quantity  corre- 
sponded with  neither  statement  In  the 
agreement,  that  Is  to  say.  It  was  neither 
600  acres  nor  460  acres,  but  amounted  in 
reality,  after  deducting  the  27  acres  men- 
tioned In  the  agreement  as  being  excluded, 
to  504!^  acres.  The  only  explanation 
which  would  render  the  agreement  intelli- 
gible would  be  that  It  was  supposed  tbe 
resurvey    would    overrun    the    amounts 
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named  in  the  old  deeds,  and  aolt  did  by 
more  than  70  acres.  The  qaestton,  then, 
Is  narrowed  down  to  one  of  fact, — did 
Beckett  mean  to  warrant  that  there  was 
600  acres  in  all,  ur  merely  that  the  amonnt 
should  not  tall  short  of  460?  The  agree- 
ment and  deed  taken  together  areamblgu- 
ous  upon  this  point,  and  the  oral  testi- 
mony is  in  direct  conflict,  nor  can  we  say 
that  there  Is  any  preponderance  In  favor 
of  either  party.  Anthony  Smith,  who 
testitles  for  his  brother,  Washington 
Sihith,  says  that  be  calculated  the  quanti- 
ty by  adding  up,  on  a  Rhingle,  the  amounts 
called  for  by  the  deeds.  This  whole  difU- 
culty  may  hare  sprung  from  his  defective 
arithmetical  performance.  Upon  the 
whiile,  the  question  being  narrowed  down 
to  one  of  fact,  we  cannot  say  that  the 
,  court  below  was  plainly  wrong  In  decid- 
ing thnt  Smith  was  not  entitled  to  claim 
anything  on  account  of  the  alleged  defi- 
ciency. He  has  been  byno  meanBdIIIgent, 
but  the  reverse;  althongh  he  received  his 
deed  on  December  ^,  ISSl,  he  did  not  have 
the  land  surveyed  until  the  18th  of  March, 
1HX3,  and  then  did  not  notify  Beckett,  nor 
dill  he  uHk  for  any  relief  until  he  filed  his 
crciHB-blll  on  the  ixth  of  October,  18S3. 
When  the  cane  goes  back,  two  matters 
should  not  be  overlooked, — First,  that  the 
order  of  priority  of  Judgment  creditors  in 
reference  to  attacking  the  fraudulent  deed 
from  William  Beckett  to  William  B.  Beck- 
ett Hhotild  be  regarded,  (Claflln  v.  Foley, 
22  W.  Va.  443;)  and  secondly,  that  the 
rights  ol  said  William  B.  Beckett  In  any 
puHMll>le  surplus  should  not  be  dltjregard- 
ed.  The  decree  appealed  from  Is  reversed 
su  far  as  It  i-elleves  and  discharges  the 
said  farm  of  22<i  acres  from  the  deed  of 
tnmt  to  L.  N.  Tavennerof  November  16, 
lN>-2;  and  In  all  other  respects  It  Isatfirmed 
and  the  cause  is  remanded,  etc. 

E.vGLisH    and    Bhannon,    JJ.,    concur. 
Hoi.%  J.,  absent. 


(34  W.  Ta.  852) 

State  v.  RALPHSNTDEn. 

(iSuiMwne  Cottrt  of  Appeals  of  Wat  Virginia. 
lleo.  6,  1890.) 

CoMmiPT— BvFnontNCT  of  Bvidsnos. 

1.  A  proceeding  ae;ainst  ao  attorney  as  an 
officer  of  the  court  for  contempt  is  a  proceed- 
ing for  a  erlminal  offense,  and  the  same  princi- 
ple«  of  evidence  apply  as  in  other  criminal  trials, 
and  the  guilt  of  the  respondent  must  be  proved 
beyond  a  reasonable  douou 

3.  A  case  In  which  the  charges  stated  la  the 
mle  were  not  sufficiently  proven  to  authorize  a 
Judgment  for  a  flue  against  the  respondent. 
iSuUabus  by  the  Court.) 

Error  to  circuit  court,  Preston  county. 
John  Bmntion,  for  plaintiff  in   error. 
Atty.  Gen.  Caldwell,  for  the  State. 

Ekolibh,  J.  This  is  a  proceeding  In  the 
circuit  court  of  Preston  county  against  I. 
C.  Ralphsnyder,  a  prtuitlclng  attorney  In 
said  circuit  court,  for  an  alleged  contempt 
of  said  court;  and  on  the  19th  day  of  Au- 
gust, 1889,  a  rule  was  awarded  against 
said  attorney.  In  which  It  is  stated  that 
said  court  is  Informed  that  said  I.  C.  Ralph- 
snyder Is  a  practicing  attorney  in  said 
eourt,  and,  as  such, an  ofiicer  of  the  court, 
T.12s.E.no.l4— 46 


and  that  when,  on  the  15th  day  of  said 
month,  the  case  of  the  state  of  West  Vir- 
ginia against  John  Grldlcy  and  Brooks  Du- 
vall,  who  stood  jointly  indicted  in  that 
court  for  defacing  a  house,  was  called  for 
trial,  the  said  I.  C.  Ralphsnyder  appeared 
for  the  defendant  Duvall,  and  demanded 
that  the  defendants  be  tried  separately. 
He  further  stated  that  be  was  not  readyto 
proceed  with  the  trial,  because  he  had  Just 
been  employed  that  day  to  defend  Duvall, 
and  was  not  familiar  with  the  case;'  that 
his  brother  hadappi'ared  forDuvuU  on  the 
trial  before  the  justice.  The  court  ruled 
that  the  parties  must  go  to  trial,  but  the 
case  was  not  trltrd  on  that  day.  On  the 
next  day,  the  16th  day  of  August,  1889,  the 
attorney  lor  the  state  elected  to  try  Duvall 
first.  Thereupon  said  I.  C.  Ralphsnyder 
said  he  did  not  want  them  tried  severally, 
and,  the  court  being  reminded  that  be  had 
so  elected  the  day  before,  he  denied  that 
he  had  made  such  election,  but  the  court 
decided  that  he  had  made  the  election. 
ThecaseagainstDevall  proceeded  to  trial; 
the  said  I.  C.  Ralphsnyder  appearing  for 
the  defendant,  and  conducting  the  defense 
for  him.  He  spread  out  before  him  notes 
of  the  evidence  of  each  witness  for  the 
state,  as  he  claimed,  who  had  testified  at 
the  trial  before  the  justice.  When  a  wit- 
ness for  the  state  was  being  examined,  he 
was  asked  by  Nell  J.  Fortney,  the  prose- 
cuting attorney,  who  appeared  for  the 
defendants  before  the  Justice,  and  he  an- 
swered that  I.  0.  Ralphsnyder  bad  ap- 
peared belore  the  Justice  for  the  defendant. 
Thereupon  the  said  prosecuting  attorney 
called  the  attention  of  the  court  to  the 
statement  made  by  the  said  Ralphsnyder 
on  the  previous  day  that  he  bud  on  that 
day  been  employed  for  the  defendant;  and 
said  Ralphsnyder  remarked  to  him : 
"Whnt  are  you  going  to  do  about  it?" 
That  before  the  case  was  through  he  ten- 
dered as  evidence  in  the  case  said  written 
statement,  signed,  as  he  claimed,  by  the 
witnesses  for  the  state,  and  which  writing 
be  stated  to  the  court  he  had  prepared  -at 
the  time.  Therefore,  for  the  reasons  afore- 
said, it  was  ordered  that  a  rule  be  award- 
ed against  the  said  I.  C.  Ralphsnyder,  and 
that  the  sheriff  of  Preston  county,  in  the 
name  of  the  state  of  West  Virginia,  was 
commanded  to  summon  the  said  I.  C. 
Ralphsnyder  to  appear  before  the  court 
on  Thursday  morning  next,  at  9  o'clock 
A.  M.,  to  show  cause,  if  any,  why  he  should 
not  be  attached  for  bis  said  contempt  of 
that  court,  for  misbehavior  as  an  officer 
of  said  court  In  his  official  character,  as 
set  out  In  the  information  aforesaid.  On 
the  22d  day  of  August,  1889,  said  Ralph- 
snyder filed  Ms  answer  to  the  rule  Issued 
in  this  case,  and  the  state  replied  gener- 
ally thereto,  and  said  defendant  moved  to 
have  said  answer  spread  upon  the  records 
of  the  court,  which  motion  was  overruled. 
In  this  answer  the  defendant,  under  oath, 
sought  to  p,nrge  himself  of  any  contempt 
of  the  court,  and  to  either  deny  or  satis- 
factorily explain  every  material  allegation 
contained  In  said  information  on  which 
said  rule  was  predicated.  He  is  charged 
In  said  information  with  having  on  the 
15th  day  of  August,  1889,  demanded  that 
the  defendants  Grldley  and   Duvall,  who 
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stood  }olntly  indicted,  sbonld  be  tried  sep- 
arately, and  that  un  ttie  nest  day  he  de- 
nied Laving  made  such  demand.  In  hla 
answer  be  denies  this  statement  emphat- 
ically under  his  oath,  and  says  that  It  was 
stated  that  the  parties,  or  one  of  them, 
would  elect  to  be  tried  separately;  and 
his  recollection  is  that  that  statement  was 
made  by  the  prosecuting  attorney;  and 
defendant  then  asked  who  had  (or  his  cli- 
ent so  elected,  and  it  was  then  stated  by 
said  prosecuting  attorney  that  W.  Q. 
Brown,  who  was  an  attorney  at  law  for' 
Oridley,  had  so  elected.  And  he  further 
says  that  neither  at  the  time  stated,  nor 
at  any  other  time,  did  be  demand  that 
said  defendants  be  tried  separately;  but 
in  fact,  then  acting  for  said  Duvall,  he  re- 
sisted the  proposition  that  said  indicted 
parties  be  allowed  to  serer  in  tliu  trial. 
As  to  the  allegation  that  be  claimed,  on 
the  day  the  cases  were  called,  to  have  just 
been  employed  by  Duvall,  be  states  in  bis 
answer  that  George  M.  Ralphsnyder,  a 
brother  of  his,  represented  said  Duvall  be- 
fore the  Justice;  that  be  waived  an  exam- 
ination before  said  justice,  and  that,  said 
George  M.  Ralphsnyder  being  absent,  be 
was  requested  to  appear  for  said  Duvall  In 
the  event  his  said  brother  did  not  return; 
and,  as  bis  brother  did  fall  to  return  in 
timefor  the  trinl,  the  friends  of  said  On  vail 
on  that  morning  requested  bim  to  appear, 
and  a  fee  was  then  agreed  upon  between 
him  and  said  Duvall.  Another  matter 
with  which  the  defendant  was  charged 
was  that  he  stated  that  he  was  not  ready 
to  proceed  with  the  case;  and  on  the  next 
day,  when  the  trial  commenced,  he  spread 
out  before  bim  notes  of  the  evidence  of 
each  witness  for  the  state,  as  he  claimed, 
who  had  testified  at  the  trial  before  the 
justice;  and,  when  a  witness  was  asked 
by  the  prosecuting  attorney  who  appeared 
fur  the  defendants  before  the  justice,  an- 
swered I. C.  Ralphsnyder  had  appeared  be- 
fore the  justice  for  the  defendant,  when  he 
remarked  to  the  prosecuting  attorney: 
"What  are  yon  going  to  do  about  It?" 
Respondent  says  In  his  answer  that  he  of 
course  knew  at  the  time  that  the  state- 
ment of  the  witness  was  incorrect,  but 
that  be  regarded  ft  as  immaterial,  but 
that,  if  be  had  any  conception  of  the  in- 
tent of  the  prosecuting  attorney,  hewould 
have  shown  otherwise  than  as  stated  by 
the  witness  th'at  be  appeared  fur  Duvall 
before  the  justice;  that, on  the  trial  before 
the  justice,  Grldley  alone  was  examined, 
Duvall  waiving  an  examination,  and  the 
notes  of  evidence  were  taken  during  the 
examination  of  Qrldley.  Andhedeniedany 
Intentional  misstatement,  p^varication, 
or  falsehood  In  rogard  to  any  matters 
stated  on  said  trial,  and  prayed  that  the 
rule  might  be  discharged.  And  the  evi- 
dence in  the  case  being  presented  to  the 
court,  both  for  the  state  as  well  as  for  tbe 
defendant,  the  judgment  of  the  court  was 
that  said  I.  C.  Ralphsnyder  was  guilty  of 
contempt  of  tbe  court  as  charged  in  said 
rule,  and  ordered  an  attachment  to  issue 
against  bim  for  said  contempt;  and,  said 
defendant  waiving  the  issuing  of  said  at- 
tachment, it  was  considered  by  tbe  court 
that  tbe  state  recover  of  said  Ralphsnyder 
f  60  and  the  costs  therein ;  and  therenoon 


the  said  Ralphsnyder  applied  for  and 
obtained  this  writ  of  error. 

Tbe  judge  who  presided  nt  the  time  tbia 
alleged  contempt  was  committed  baa  filed 
an  able  and  extended  opinion  in  support 
of  the  conclusion  he  arrived  at  in  render- 
ing said  judgment,  and  in  the  course  of 
said  opinion  has,  as  I  think,  taken  a  step 
in  the  proper  direction  in  seeking  to  exult 
the  standard  of  legal  and  moral  etliicB 
among  the  legal  fraternity  in  this  state ; 
and  his  remarks,  if  properly  considered, 
may  have  a  much-needed  and  salutary  in- 
fluence in  calling  the  attention  of  attor- 
neys to  tbe  honorable  and  responsible 
position  they  occupy,  and  tbe  necessity  of 
honesty  and  fair  dealing  on  their  part  to- 
wards the  court  before  which  they  prac- 
tice. Tbe  question,  however,  which  is  sub- 
mitted tu  us  for  consideration  is,  was  said 
court  correct  in  reaching  the  cunclnsiun  it 
arrived  at,  under  the  circumstances  of  this 
particular  case?  It  ban  been  held  by  this 
court  in  the  case  of  State  v.  Cunningham. 
S3  W.  Va.  607, 11  S.  E.  Rep.  76.  that  a  con- 
tempt of  court  is  a  criminal  offense,  and 
the  imposition  of  a  fine  for  contenspt  is  a 
judgment  in  a  criminal  case;  therefore  the 
same  principles  of  evidence  apply  as  in 
other  criminal  trials,  and  the  guilt  of  the 
respondent  must  be  proved  beyond  a  rea- 
sonable doubt.  He  starts  out,  then,  with 
the  presumption  of  Innocence  in  his  favor, 
and  this  presumption  mnst  beoverthrown 
by  competent  evidence. 

Directing  our  attention, then,  to  the  ma- 
terial charges  against  the  respondent,  vre 
find  it  alleged  that  when  the  case  of  the 
State  of  West  Virginia  against  John  Grid- 
ley  and  Brooks  Duvall,  who  stood  jointly 
indicted  for  defacing  a  house,  was  called 
for  trial,  respondent  appeared  for  defend- 
ant Duvall,  and  demanded  that  the  defend- 
ants be  tried  separately;  and  that  on  the 
next  day,  when  the  attorney  fur  tbe  State 
elected  to  try  Dnvall  first,  respondent  said 
bedid  not  want  them  tried  severally;  and, 
tbe  court  being  reminded  that  be  had  so 
elected  on  the  day  Delore,  he  denied  that 
be  had  made  such  election,  bat  tbe  conrt 
decided  that  he  had  made  each  Section. 
Counsel  for  the  plaintiS  in  error  contends 
.that  this  was  a  misconception  of  tbe 
court;  and  although  it  has  been  held  by 
this  court  in  several  cases  that,  where 
there  is  a  writ  of  error  to  a  judgmentover- 
ruling  a  motion  to  set  aside  a  verdict  and 
award  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  tu  tbe  evidence,  and  the 
evidence,  and  not  tbe  facts,  is  certified  in  the 
bill  of  exceptions,  the  court  will  not  re- 
verse the  judgment  unless,  after  rejecting 
all  the  conflicting  oral  evidence  of  the  ex- 
ceptor, and  giving  full  faith  and  credit  to 
that  of  the  adverse  party,  the  trial  court 
still  appears  to  be  wrong,  yet  in  this  case 
there  are  some  circumstances  detailed  by 
tbe  evidence  of  the  witness  John  Brannon 
which  tend  to  show  that  he  is  correct,  and 
tbe  others  mistaken;  and  upon  these 
points  be  stands  uncontradicted,  and 
about  these  circumstances  there  is  no  con- 
flict. He  states  that  on  tbe  day  before  the 
trial  the  plaintiff  in  error  asked  bim  It  be 
could  prevent  separate  trials  tor  Grldley 
and  Duvall,  and  that  he  stated  to  defend- 
ant that  the  court  would  likely,  If  asked 
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tor  a  Beverance  on  the  trial,  grant  it,  and 
be  could  not  prevent  it;  tbat  lie  was  In 
tbe  court-room  on  a  chair  on  the  jury 
platform  wben  State  v.Oridley  was  called 
on  the  evening  of  the  15th,  being  the  day 
before  the  trial  was  had  of  Duvall,  and 
a  question  was  raised  whether  it  should  be 
a  joint  or  several  trial,  and,  this  being  a 
question  previously  talked  of  between  wit- 
ness and  defendant,  he  paid  attention  to 
tbe  question;  and  Mr.  Fortney,  the  prose- 
cuting attorney,  remarked  tbat  they 
would  be  tried  separately ;  and  thereupon 
plaintiff  in  error  inquired  of  said  Fortney 
'wbat  counsel  or  who  had  so  elected,  and 
tbat  Fortney  said  that  W.  (t.  Brown  had 
BO  stated;  and  defendant  remarked  that  it 
was  not  his  understanding,  or  of  tbat  im- 
port; that  said  Bruwn  was  not  then  be- 
fore the  court,  but  some  inquiry  was  made 
for  him,  and  witness  left  the  court-room, 
and,  in  passing  out  of  it,  saw  said  Brown 
goine  forward  towards  the  court;  and 
witness  was  not  present,  and  did  not  hear 
any  statement  if  made  by  said  Brown. 
Now,  it  is  hardly  reasonable  to  suppose 
tbat  the  plaintiff  in  error  would  have  made 
tbe  Inquiries  he  did  of  tbe  witness  Bran- 
non  In  regard  to  bis  right  to  have  said 
parties  tried  jointly,  or  to  prevent  sepa- 
rate trials,  neither  would  he  have  asked 
tbe  prosecuting  attorney  who  had  elected 
to  have  them  tried  separately,  if  be  wished 
them  so  tried.  Another  thing :  The  wit- 
ness Jackson  Is  mistaken  In  regard  to  W 
G.  Brown  being  present  when  the  conver- 
sation was  bad  between  tbe  prosecuting 
attorney  and  plaintiff  in  error  in  regard 
tosaid  trial  being  tieparate;  and  it  is  more 
likely  he  would  be  mistaken  in  regard  to 
the  other  matter  than  the  witness  Bran- 
non,  who  is  an  attorney,  and  states  the 
reasons  why  his  attention  was  particular- 
ly called  to  the  conversation,  and  also 
that  he  knows  W.  O.  Brown  was  not  pres- 
ent, because  he  m^t  him  going  into  the 
court-room  as  be  passed  out;  and  the  evi- 
dence of  Brannon  as  to  W.  G.  Brown  not 
being  present  at  the  time  of  this  colloquy 
is  confirmed  by  the  witness  C.  Y.  Bishop, 
who  says,  when  the  case  was  reached,  the 
court  asked  how  they  were  to  be  tried, 
and  Mr.  Fortney  replied  they  were  to  l>e 
tried  separately,  and  tbe  plaintiff  In  error 
inquired  what  attorney  had  said  su,  and 
said  Fortney  replied  that  Junior  Brown 
or  W.  G.  Brown  had  decided  to  try  sepa- 
rately, and  tbe  plaintiff  In  error  remarked 
that  that  was  not  his  understanding 
about  it ;  that  thereupon  the  court  direct- 
ed said  Brown  to  be  called,  and  In  a  brief 
time  said  Brown  came  before  tbe  court, 
and  said  Fortney  stated  to  him  that  he 
had  stated  in  court  that  he  (Brown)  had 
Btated  they  were  to  be  tried  separately, 
and  that  said  Brown  remarked,  "That  Is 
correct;"  and  precisely  the  same  facts  are 
stated  by  the  witness  C.  C.  Craig,  who 
said  his  attention  was  called  to  the  case 
for  tbe  reason  that  he  had  heard  that  one 
of  them  would  turn  state's  evidence,  and 
be  was  there  to  see  and  hear.  Now,  even 
if  the  rule  is  strictly  enforced  in  this  case, 
and  we  exclude  the  evidence  that  is  con- 
flicting, is  there  not  enough  in  these  cir- 
cumstances detailed  by  these  witnesses  to 
create  a  doubt  as  to  whether  this  election 


was  made  by  tbe  plaintiff  In  error  or  by 
W.  G.  Brown,  who  was  counsel  in  the 
Gridley  case?  Ought  not  the  plaintiff  In 
error  to  have  the  benefit  of  the  doubt  7  We 
think  so;  but.  If  there  Is  any  question  as 
to  this,  it  will  be  perceived  'that  the  state 
introduced  said  W.  G.Brown  as  a  witness 
on  Its  behalf,  who  stated  tbat  he  acted  a^ 
attorney  for  Gridley  on  his  trial  at  that 
term  of  the  court;  that,  as  between  him 
and  Ralphsnyder,  be  (witness)  was  tbe 
first  to  ask  for  a  severance  for  the  trial  of 
Gridley.  This  witness  for  tbe  state,  then, 
should  put  at  rest  the  question  as  to  who 
applied  for  tbe  separate  trial,  and  he  fully 
confirms  the  conclusion  tbat  we  had  ar- 
rived at  from  tbe  circumstances  stated  by 
Brannon,  and  the  court  may  have  been 
mistaken  in  holding  that  he  had  made  tbe 
election  the  day  before,  when  the  Duvall 
case  was  called  for  trial,  and  the  plaintiff 
in  error  may  have  been  correct  In  his  de- 
nial that  he  had  so  elected. 

As  to  the  nest  allegation  contained  in 
said  rule, — that  the  plaintiff  In  error  stat- 
ed that  be  was  not  ready  to  proceed  with 
the  trial  of  Duvall,  because  he  had  just 
been  employed  that  day  to  defend  Duvall, 
and  was  not  familiar  with  tbe  case;  that 
his  brother  had  been  employed  by  Duvall 
on  the  trial  before  the  justice;  and  that, 
when  the  case  against  Duvall  proceeded 
to  trial,  he  spread  out  before  him  notes 
of  the  evidence  of  each  witness  for  the 
state,  as  be  claimed,  who  bad  testified  at 
the  trial  before  tbe  ju-itice;  and  tbat. 
when  a  witness  was  being  examined  for 
the  state,  he  wus  asked  by  tbe  prosecut- 
ing attorney  who  appeared  for  the  defend- 
auts  before  the  justice,  and  he  answered 
that  I.  C.  Ralphsnyder  had  appeared  be- 
fore tbe  justice  for  tbe  defendant,  (mean- 
ing Dnvall ;)  and  thereupon  the  prosecut- 
ing attorney  called  the  attention  of  the 
court  to  the  statement  made  by  the  said 
Ralphsnyder  on  the  previous  day  tbat  be 
had  on  tbat  day  been  employed  for  the  de- 
fendant; and  said  Ralphsnyder  remarked 
to  him :  **  What  are  you  going  to  do 
about  it?"  and  that  before  tbe  case  was 
through  he  tendered  as  evidence  in  tbe 
case  said  written  statement,  signed,  as  be 
claimed  by  tbe  witnesses  for  the  state,  and 
which  writing  be  stated  to  the  court  be 
bad  prepared  at  the  time.  Now,  it  is 
dearly  shown  by  the  testimony  of  George 
Ralphsnyder  that  tbe  plaintiff  in  error 
appeared  for  Gridley  before  thejustlce,  and 
that  Duvall  was  not  examined  at  all; 
.that  he  (witness)  had  just  come  to  the 
bar,  and,  being  employed  by  Duvall,  he 
consulted  with  tbe  plaintiff  in  error  in  re- 
gard to  the  matter;  and  after  consulting 
with  his  client,  when  tbe  justice  asked 
what  was  to  be  done  in  Duvall's  case,  tbe 
plaintiff  in  error  replied  that  they  had 
concluded  to  waive  an  examination;  that 
tbe  evidence  taken  down  was  the  evidence 
of  State  v.  Gridley.  The  justice  was  exam- 
ined, and  stated  that  plaintiff  in  error 
moved  to  quash  the  wan-ant  in  which 
Gridley  and  Duvall  were  jointly  charged, 
and  that  bis  impression  was  that  be  was 
counsel  for  both ;  that,  when  Duvall'scase 
was  called,  there  was  some  consultation 
between  thesald  Ralphsnyder  and  Duvall, 
and  the  plaintiff  in  error  came  forward, 
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cuid  Rtated  "  that  Dovall  wonid  waive  an 
examination. "  Tlie  witness  HcbaHer,  wtio 
was  ttie  -witness  on  tiie  trial  of  Duvall 
who  stated  so  posltiveiy  that  tbe  plsintin 
in  error  appeaned  for Du rail  before  the  jas- 
tice,  to  which  the  prosecutlns:  attorney 
called  the  attention  of  the  court,  shows 
bow  well  informed  be  was  about  the  mat- 
ter, when  he  states  that  both  of  the 
Ralphnnyders  were  present  before  the  Jus- 
tice before  whom  Gridley  and  Duvall  were 
to  be  tried,  and  that  be  was  there  for  a 
short  time  during  the  trial,  and  the  plain- 
tiff In  error  seemed  to  be  conductins  the 
case;  and  on  cross-examination  he  said 
he  thought  Orldley  and  Duvall  were  being 
tried  together.  The  plaintiff  in  error,  as 
is  shown  by  George  Ralphsnyder,  had  not 
been  employed  by  Duvall;  and  the  plain- 
tiff in  error,  in  his  own  testimony,  about 
which  there  is  no  conflict,  states  bow  he 
came  to  be  employed  by  Duvall  on  the 
morning  of  the  16th  of  August,  on  ac- 
count of  the  absenre  of  his  brother.  So 
there  was  no  misstatement  of  fact  in  re- 
gard to  the  time  of  his  employment;  and 
although  he  appeared  before  the  justice, 
and  took  down  the  evidence  of  the  state's 
witnesses  in  the  Gridley  case,  nou  eoDstat 
that  the  evidence  against  Duvall  would 
l>e  the  same,  although  they  were  charged 
jointly  with  stoning  a  house,  the  evidence 
may  have  been  very  different  against  Grid- 
ley  from  what  it  was  against  Duvall. 
One  may  have  been  guilty,  and  the  other 
innocent.  And  it  appears  that  other  and 
different  witnesses  were  introduced  at  the 
trial  lo  court  against  Duvall  from  those 
that  were  introduced  before  the  Justice 
against  Gridley.  But  it  Is  alleged  that  he 
offered  in  evidence  on  the  trial  of  Duvall 
the  written  statement  of  the  evidence  be- 
fore the  justice,  which  he  stated  he  pre- 
pared at  the  time, — for  what  purpose 
does  not  appear;  but  it  does  appear  that 
be  was  correct  In  stating  that  said  state- 
ment was  prepared  at  tbe  time  he  was  be- 
fore tbe  juHtice  lor  Gridley.  It  does  not, 
then,  appear  to  me, from  what  was  shown 
In  the  case,  that  the  plaintiff  in  error  was 
necessarily  familiar  with  the  case  against 
Duvall.  It  does  appear  that  he  had  just 
been  employed  for  Duvall.  An  arrange- 
ment fortbefee  had  been  made  that  morn- 
ing. And  although  the  plaintiff  in  error 
.  may  have  been  a  little  slow  in  making  ex- 
planations to  the  prosecuting  attorney, 
and  asked  him  "what  he  was  going  to  do 
about  the  matter, "I  must  regard  that 
as  a  mere  side-bar  remark,  not  intended 
for  the  ear  of  the  court,  and  T  cannot 
think  the  court  was  correct  in  concluding 
that  be  was  guilty  of  violating  his  profes- 
sional oath  by  making  such  false  state- 
ments as  he  la  charged  with  in  said  rule. 

Under  the  head  of  "Contempt,"  p.  777, 
vol.  3,  Amer.  &  Eng.  Gnc.  Law,  contempt 
is  defined  as  disorderly,  contemptuous,  or 
insolent  language  or  behavior  In  the  pres- 
e,nce  of  a  legislative  or  judicial  body,  tend- 
ing to  disturb  its  proceedings,  or  impair 
the  respect  due  to  itis  authority,  or  a  dis- 
obedience to  the  rales  or  orders  of  such  a 
body  which  interferes  with  tbe  due  admin- 
istration of  law,  and  in  regard  to  attor- 
neys, etc.,  who  are  also  officers  of  the 
court,  by  gross  instances  of  fraud  and  cor- 


ruption, injustice  to  their  clients,  and  oth- 
er dishonest  practice.  Our  statute  pro- 
vides (chapter  147,  §  27)  that  "the  conrU 
and  judges  thereof  may  issue  attarbmenta 
for  contempts,  and  punish  them  summari- 
ly, only  in  the  cases  following:  First,  mis- 
behavior in  the  preoence  of  the  court,  or 
BO  near  thereto  as  to  obstruct  or  inter- 
rupt the  administration  of  justice;  •  •  • 
thirdly,  misbehavior  of  an  officer  of  the 
court  in  his  official  charaiTter."  A  careful 
examination  of  the  chargcsBetforth  in  the 
rule,  and  the  evidence  hearing  thereon, 
leads  me  to  the  conclusion  that  tbe  judg- 
ment rendered  by  the  court  was  not  sup- 
ported by  the  evidence,  and  that  tbe  plain- 
tiff was  not  guilty  of  misbehavior,  in  his 
official  capacity,  such  aa  would  warrant 
the  judgment  rendered.  8aid  fadgment 
must  therefore  be  reversed,  and  tbe  rule 
discharged. 

Lucas,  P.,  and  Bbannon,  J.,  eoncomd. 
Holt,  J.,  absent. 


(5ttpr«ni«  Court  ^  A\ 


(H  W.  Va.  4M) 

Watbon  t.  Febbeli.  et  al. 

«!•  vf  Wttt  VtrgbOtL 
>eo.  10,  188a) 
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1.  A  UU  in  equity,  whloh  allege*  that  tin 

Slalntiff  is  the  owner  of  a  tract  of  land,  mnd  ez- 
ibits  Ilia  title  papers;  that  said  land  is  in  a 
state  of  nature,  and  covered  by  valuable  RTOwinf 
limber,  whiofa  timber  Is  very  valnable,  and 
makes  said  land  much  more  valuable  Uiao  it 
would  be  without  said  growing  timber;  that  tha 
defendants  are  engaged  In  ontung  and  removing 
and  preparing  to  remove  the  valuable  timber 
from  said  land,  and  have  already  cut  75  pina 
trees  thereon  of  great  value,  wliich  trees  still  re- 
main thereon,  and  tliat  plaintiff  believes  Uiat 
said  defendants,  if  not  restrained  from  tn^pass- 
ing  on  said  land,  will  continue  to  cut  and  remove 
therefrom  the  valuable  timber  thereon,  and  that 
said  cQtting  was  without  his  consent  or  Icnowl- 
edge;  tliat  said  waste  has  greatly  injured  tiim, 
and,  If  defendants  are  allowed  to  oontinue  the 
cutting  of  said  timber,  the  injjry  will  be  of  such 
a  nature  that  it  cannot  be  compensated  in  dam- 
ages, and  his  injury  will  be  irreparable,— does 
not  show  jurisdiction  in  a  court  of  equity,  and 
will  be  dismissed  on  demurrer. 

2.  If  no  demurrer  i>e  interposed:  if  upon  the 
answer  being  filed  it  he  found  that  the  title  to 
the  land  is  brought  in  question,  it  being  claimed 
by  both  plaintUfand  defendant,— the  canse  will 
be  dismissed  at  the  hearing. 

8.  It  is  not  sufficient  in  such  case  that  tbe  bill 
alleges  irreparable  injuij;  the  facts  oonsUtuting 
such  injury  must  be  set  forth. 

4.  A  oonrt  of  equity  has  no  jurisdiction  to 
settle  the  title  and  boundaries  of  land  when  the 
plaintiff  has  no  equity  against  the  party  who  is 
holding  the  land. 
{SuUalnu  by  the  Court.) 

Appeal   and    aupemedeaa  from   drcnlt 
court,  Calhoun  county. 
A.  F.  Baywond,  for  appellant.    J.  O. 

SchtlUng,  for  appellee. 

Enombh,  J.  This  was  a  salt  In  equity, 
brought  by  James  O.  Watson  against 
Harrison  R.  Ferrell,  Joseph  Gehrlng,  Silas 
Parker,  and  Lawson  S.  Belt  in  the  circuit 
court  of  Calhoun  county,  alleging  tbat 
tbe  plaintiff  was  tbe  owner  ot  a  tract  of 
land  containing  963)^  acres,  lying  partly  iu 
Wirt  and  partly  in  Calhoun  counties,  but 
the  greater  part  in  Calhoun  county,  wbera 
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he  paid  taxes  on  ttae  same,  whieb  land 
was  conveyed  to  him  by  one  Eu(i;ene  Wil- 
son on  the  21i)t  of  March,  1865,  which  deed 
of  conveyance  is  of  record  In  said  county; 
and  plaintiff  files  a  certified  copy  of  the 
same,  and  a  plat  and  description  of  said 
land,  with  his  bill.  He  also  alleges  that 
the  greater  portion  ot  said  land  is  in  a 
^ttite  of  nature,  covered  by  valuable  tim- 
ber, which  makes  it  much  more  valoable 
than  it  would  be  without  said  growing 
timber;  that  the  defendants  are  engaged 
In  cutting  and  removing  and  preparing  to 
remove  the  valuable  timber  from  said 
land,  and  have  already  cut  76  pine  trees 
thereon,  ot  grreat  value,  which  still  remain 
thereon,  and  that  plalntilt  believes  that 
said  defendants,  if  not  restrained  from 
trespassing  on  said  land,  wilt  continue  to 
cut  and  remove  therefrom  the  valuable 
timber,  and  that  such  cutting,  removal, 
and  trespass  was  without  his  knowledge 
or  consent;  that  the  waste  committed  on 
said  land  by  defendants  as  aforesaid  bad 
greatly  injured  bim,  and,  if  defendants  are 
allowed  to  continue  the  cutting  of  said 
.  timber,  the  Injury  to  the  pluinttff  will  be 
of  such  a  character  as  not  to  be  compen- 
sated in  damages,  and  bis  injury  will  be 
Irreparable.  Complainant,  being  remediless 
In  a  court  of  law,  prays  that  the  defend- 
ants, and  each  of  them,  and  all  persons  for 
them, be  enjoined  from  committing  further 
waste  on  said  land,  and  frqm  cutting  any 
trees  growing  on  said  land,  and  from  re- 
moving from  said  land  any  trees,  timber, 
or  logs  cut  and  remaining  thereon,  and 
from  rafting,  sawing,  removing,  or  using 
any  timt>er  or  logs  cut  from  said  land  and 
removed  therefrom  to  other  places  in  ei- 
ther of  said  counties,  and  from  selling  and 
otherwise  disposing  of  any  timber  or  logs 
«at  from  said  land.  Complainant  further 
prayed  that  said  defendants,  and  each  ot 
them,  answer  said  bill  under  oath,  and 
discover  the  number  of  trees  cut  upon 
said  land  by  them,  and  what  had  been 
done  with  the  same,  and,  if  any  part  of 
the  timber  cut  has  been  sold,  to  whom, 
and  at  what  price,  and  whether  the  same 
has  been  paid  for.  The  court  having  Jn- 
risdiction  of  this  case,  complainant  prays 
that  the  defendants  be  required  to  account 
to  him  for  the  value  of  all  the'  timber  and 
logs  cut  and  removed  from  said  land  and 
sold  by  them,  and  for  all  the  injury  sns- 
talned  by  the  plaintiff  by  reason  of  the 
trespass  and  unlawful  acts  of  and  waste 
committed  hy  the  defendants  aforesaid, 
and  to  this  end  complainant  prays  a  ref- 
erence of  this  cause  to  a  master  commis- 
sioner; and  in  pursuance  of  the  prayer  ot 
aatd  bill  an  injunction  was  awarded  in 
accordance  therewith. 

To  this  bin  the  defendant  Harrison  R. 
Ferrell  demurred,  and  for  answer  thereto 
said  it  was  not  true,  as  alleged  in  pialn- 
tifTs  bill,  that  he  and  his  co-defendants 
bad  been  or  were  then  engaged  in  commit- 
ting any  waste  or  cutting  any  timber 
whatever  upon  the  lands  of  the  plaintiff; 
and  respondent  shows  that  he  is  the  bona 
Mde  claimant  and  owner  of  a  tract  of  119)^ 
acres  of  land  situate  on  Lower  Lead- 
ing creek  In  the  county  of  Calhoun,  and 
lying  about  one  mile  from  the  Wirt  coun- 
^  line,  which  tract  is  a  part  of  a  survey 


ot  80.000  acres  of  land  sold  by  O.  J.  Arnold, 
commissioner  of  delinquent  and  forfeUe<l 
lands  fur  Gilmer  county  in  the  year  18—, 
and  278  acr^  thereof  was  purchased  by 
I.  L.  Knight  and  Hiram  Ferrell,  who  sub- 
seqaently  conveyed  the  same  to  one  Josh- 
ua Conn,  and  said  C<mn  subsequently  con- 
veyed U9%  acres,  part  of  said  279  acres,  to 
one  B.  M.  Wolverton,  In  whose  name  said 
llDJi  acres  ot  land  was  subsequently 
assessed  with  taxes,  and  became  delin- 
quent and  was  sold  in  his  name  for  the 
non-payment  of  such  taxes,  and  was  pur- 
chased by  respondent,  and  the  same  waS' 
afterwards  conveyed  to  bim  by  Hugh  P. 
Collett,  recorder  of  Calhoun  county,  by 
deed  dated  December  9,  1872,  a  copy  ot 
which  isfiled  therewith  as  part  thereof,  and 
upon  which  1195^  acres  respondent  has  re- 
sided and  had  actual  coutlnuoas  posses- 
sion under  the  title  aforesaid  for  over  16 
years,  and  for  the  past  8  years  claiming 
it  as  his  own;  and  apon  this  tract  re- 
spondent some  time  since  sold  to  his  co- 
defendants,  Kilas  Parker  and  Joseph  Gebr- 
ing,  76  pine  trees,  as  be  had  the  right  to 
do,  and  said  Parker  and  Oebring  recently 
entered  upon  said  premises,  under  their 
contract  with  respondent,  and  have  cut 
the  75  pine  trees,  and  the  same  are  now 
lying  upon  the  said  118)(  acres  of  land 
Said  trees  were  sold  for  the  prjce  of  $52.50, 
.of  which  f20  has  been  paid  to  respondent, 
and  the  residue  remains  unpaid.  That 
the  li9X  acres  of  land  so  owned  by  re- 
spondent is  a  wholly  different  tract  of 
land  from  that  of  the  plaintiff's,  and  the 
same  and  the  tractclalmed  by  the  plaintiff 
are  not  in  confiict,  and  do  not  lap  upon 
or  clash  upon  each  other.  In  tact,  do  not 
adjoin  each  other,  as  respondent  under- 
stands and  verily  t>elieves.  Respondent 
knows  nothing  of  his  own  knowledge  as 
to  the  plalntifris  right  to  the  land  claimed 
by  him,  and  hence  neither  admits  nor  de- 
nies the  allegations  of  his  bill  In  that  re- 
spect, except  that  respondent  denies  Its 
location  and  Interferencewith  the  respond- 
ent's tract  of  119)^  acres,  as  aforesaid,  but 
calls  forfull  proof  on  the  part  of  the  plain- 
tiff of  his  title  to  said  land  and  the  loca- 
tion thereof,  so  far  as  such  allegations 
affect  or  tend  to  affect  the  rights  of  re- 
spondent. Respondent  also  denies  the  al- 
legations of  plaintiff's  bill  that  the  alleged 
catting  constituted  such  waste  as  was  Ir- 
reparable and  could  not  be  compensated 
in  damages,  even  if  such  catting  had  been 
or  was  done  upon  the  plaintiff's  premises; 
on  the  contrary,  respondent  insisted  that 
the  same  can  and  way  be  compensated  in 
damages,  and  that  respondent  and  his  co- 
dufendants  are  amply  able  and  solvent  to 
theextent  of  any  such  damages,  even  if  such 
alleged  cutting  and  waste  bad  been  com- 
mitted upon  thelandoftheplalntllf,  which 
latter  fact  respondent  denied ;  and  re- 
spondent Insisted  that  the  injunction 
awarded  the  plaintiff  should  not  be  al- 
lowed to  continue  In  force  against  him  and 
his  said  co-defendants,  even  if  such  cut- 
ting had  been  done  upon  the  plaintiff's 
land.  No  allegation  of  insolvency  as  to 
respondent  or  ot  either  ot  bis  said  co-de- 
fendants was  made  by  said  bill,  or  that 
they  are  of  insufficient  ability  to  make 
good  any  damages  that  might   be  sus- 


Digitized  by 


Google 


726 


SOUTHEASTERN  BEPORTEB,  VOL.  12. 


(W.Va. 


talned  by  the  plaintlfi.  and  no  action  of 
trpspaas  had  been  begun  against  respond* 
ent  or  eitlier  of  bis  said  co-defendants; 
and  respondent  denied  each  and  every  al- 
legation of  the  plaintiff's  bill  not  therein 
specialiy  referred  to,  so  far  as  the  same 
affects  or  tends  to  affect  bis  rights  to  and 
in  the  1M)%  acres  of  land  aforesaid,  or  re- 
lates to  the  trespass  complained  of;  and, 
having  answered,  and  denying  all  fraud, 
respondent  prays  that  the  said  injunction 
be  dissolved,  and  the  plaintiff's  bill  be  dis- 
missed, with  costs. 

To  this  answer  the  plaintiff  replied  gen- 
erally. At  the  April  rules,  1882,  the  plain- 
tiff filed  an  amended  bill,  wherein,  after 
reciting  In  substance  the  allegations  of  bis 
original  bill,  further  complaining  he  said 
that  the  allegations  of  his  said  original  bill 
were  true,  but  that  since  filing  the  same 
the  plaintiff  says  that  be  has  ascertained 
tbatthedefendant  hadnotonly  already  be- 
fore the  tiling  of  his  said  original  bill  cat  76 
gine  trees  on  his  said  land  of  great  value, 
nt  they  had  also  cut  other  pine  trees  of 
grreat  value  un  said  land,  making  the  num- 
ber cut  and  lying  in  the  woods  on  said 
land  i)6  pine  trees,  or  more;  and  they  had 
also  cut  timber  for  railroad  crnss-tiee, 
and  had  gotten  out  a  large  number  of  rail- 
road cross-ties  on  said  land,  which  are 
stilt  lying  in  the  woods  on  said  land,  and 
said  timber  cut  tor  cross- ties  Is  of  great 
value  to  said  land,  and  greatly  enhanced 
the  value  thereof;  and  the  cutting  of  said 
pine  trees  and  timber  for  cross- ties  Is  a 
great  and  irreparable  injury  to  the  plain- 
tlfi. and  cannot  be  compensated  in  dam- 
ages. Plaintiff  further  says  that  since  fil- 
ing his  original  bill  he  has  ascertained  by 
the  answer  of  said  Harrison  R.  Ferreil, 
filed  thereto,  that  said  Ferreil  claims  to 
be  cutting  said  timber  on  a  tract  of  '^^9% 
acres  of  land  purchased  by  him  at  tax- 
sale,  which  said  land  was  sold  in  the  name 
of  one  B.  M.  Wolverton;  and  he  alleges 
that  In  the  year  1866,  and  for  several  years 
thereafter,  and  until  about  four  years 
ago,  one  A.  B.  Fleming  had  charge  of  and 
was  looking  after  said  tract  of  963J^  acres 
of  land  for  plaintiff,  and  the  said  Har- 
rison R.  Ferreil,  lu  said  year  1866  was,  and 
ever  since  has  been,  living  on  Leading 
creek,  a  few  yards  abof«  where  the  upper 
line  of  plaintiff's  said  land  crosses  said 
Leading  creek,  and  said  Ferreil  claimed 
to  said  Fleming  that  he  was  living  on  a 
tract  of  75  acres  of  land  which  he  claimed 
as  the  Wolverton  tract,  and  that  about 
40  acres  of  his  said  Wolverton  tract 
lapped  onto  plaintiff's  said  Wilson  land; 
and  said  Ferreil,  in  said  year  1866,  and 
many  times  thereafter,  showed  said  Flem- 
ing the  boundaries  of  his  said  Wolverton 
claim,  where  the  same  lapped  on  said  Wil- 
son land,  and  said  Ferreil  expressly  dis- 
claimed having  any  other  claim  to  any 
part  of  plaintiff's  said  Wilson  land  ex- 
cept the  40  acres  thereof  on  which  said 
Wolverton  land  lapped,  and  that  the 
said  40  acres  claimed  by  said  Ferreil  lays 
in  a  narrow  strip  up  and  down  said 
Leading  creek,  principally  on  the  right- 
hand  side  of  said  creek,  as  you  go  up  the 
same,  and  at  the  upper  end  of  said  Wilson 
land  of  plaintlH's;  and,  in  view  of  the  fact 
thatsaid  Ferreil  expressly  disclaimed  hav- 


ing any  title  to  or  possession  of  any  of 
plaintiff's  said  land,  except  tbe  said  40 
acres  Wolverton  lap,  plaintiff  didnotlnsti- 
tute  any  proceedings  to  eject  or  dispos- 
sess said  Ferreil;  tbe  said  wolverton  lap 
being  shown  on  the. plat  filed  with  plain- 
tiff's original  bill  as  Exhibit  B.  Plaintlfi 
further  alleges  that  the  said  defendant 
Harrison  R.  Ferreil  about  five  years  ago 
pointed  out  to  said  A.  B.  Fleming  and  to 
plaintiff's  son,  8ylvanas  L.  Watson,  to- 
gether, in  the  presence  of  each  other,  tbe 
boundaries  of  bis  (said  Wolrerton's)  lap 
on  plain  tiff's  said  land,  and  then  and  there 
expressly  disclaimed  having  any  shadow 
of  title  to  or  possession  of  any  other  part 
of  plaintiff's  said  Wilson  lacd,  and  plain- 
tiff therefore  charges  that  said  defendant 
Ferreil  is  estopped  by  bis  disclaimer 
aforesaid  from  nl>w  claiming  possession 
of  or  to  have  had  possession  of  any  other 
part  or  portion  of  plaintiff's  said  Wilson 
land.  Plaintiff  further  says  that  there  ia 
no  timber  of  any  consequence  on  tbe  said 
40  acres  of  said  Wolverton  land  which 
laps  on  plaintiff's  said  land,  as  claimed  by 
said  defendant  Ferreil,  and  that  tbe  pine 
trees  and  cross-ties  cut  as  aforesaid  wete 
and  are  cut  on  another  and  bntiix>ly  dif- 
ferent part  of  plaintiff's  said  land ;  and  be 
prays,  as  he  did  in  his  original  bill,  that 
the  defendants,  and  each  of  them,  and  all 
persons  tor  them,  be  enjoined  imd  re- 
strained from  the  committing  farther 
waste  on  said  land,  and  from  cutting  any 
trees  growing  on  said  land,  and  from  re- 
moving from  said  land  any  trees,  timber, 
or  logs,  or  cross-ties  cut  and  remaining 
thereon,  and  from  rafting,  sawing,  remov- 
ing, or  using  any  timber, logs,  or  cross-ties 
cut  from  said  land  and  removRd  there- 
from to  other  places  in  either  of  said  coun- 
ties, and  from  selling  or  otherwise  dispos- 
ing of  any  timber,  logs,  or  cross  ties  cut 
from  said  land.  Plaintiff  also  calls  for  a 
discovery  as  to  tbe  number  of  trees  cut  on 
said  land,  and  what  has  been  done  with 
the  same,  and,  it  any  part  of  the  timber 
has  been  sold,  to  whom  sold,  and  at  what 
price,  and  whether  the  same  has  been 
paid  for;  and,  the  court  having  jurisdic- 
tion of  the  case,  that  the  defendants  be  iv- 
qnired  to  account  tn  him  for  tbe  valne  of 
all  timber,'  logs,  and  cross-ties  cut  and 
removed  from  said  land  and  sold  bytbrm, 
and  for  all  tbe  injury  sustained  by  the 
plaintiff  by  reason  of  the  trespass  and  un- 
lawful acts  of  and  waste  committed  by 
the  defendants  as  aforesaid,  and  to  that 
end  be  prays  a  reference  to  a  commis- 
sioner; and  he  further  prays  that  said 
Harrison  R.  Ferreil  be  enjoined  and  re- 
strained from  setting  up  or  claiming  title 
to  or  possession  of  any  other  part  of 
plaintiff's  said  land  other  than  tbe  said  40- 
acre  Wolverton  lap,  the  boundaries  of 
which  were  pointed  out  by  him  to  said  A.  B. 
Fleming  and  Sylvanus  L.  Watson,  as 
aforesaid.  The  defendant  Ferreil.  on  tbe 
24th  day  of  October,  1883,  by  leave  of  the 
court  filed  his  demurrer  and  separate  an- 
swer to  the  amended  bill  of  tbe  plaintUT, 
in  which  be  puts  in  issueevery  material  al- 
legation contained  in  the  plaintiff's 
amended  bill.  Various  proceedings  were 
bad  in  tbe  case,  and  numerous  deposi- 
tions were  taken  therein,  and  on  tbe  21at 
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day  of  Febmary,  1889,  the  circuit  court  do- 
creed  that  said  In] unctionB  be  dissolved, 
and  said  original  and  amended  bills  dis- 
missed, and  from  this  decree  the  plaintiff 
obtained  this  appeal. 

The  question  that  confronts  ns  at  the 
threshold  of  this  case  is  raised  by  the  de- 
murrer to  the  original  and  amended  bills. 
it  ^ald  demurrers  should  have  been  sus- 
tained as  a  matter  of  course,  we  need  not 
look  further  as  to  the  correctness  and  reg- 
nlarity  of  the  rulings  of  the  court  upon  the 
Issues  and  questions  raised  by  the  plead- 
ing^s  and  exceptions  entered  and  talcen 
during  the  progress  of  the  cause.  The 
plaintiff,  in  bis  original  and  amended  bills, 
alleges  that  he  is  the  owner  of  a  large 
tract  of  land  containing  963j^  acres,  lying 
partly  in  Calhoun  and  partly  in  Wirt  coun- 
ties, bat  mostly  in  the  county  of  Calhoun, 
which  is  much  more  valanblewlth  Its  tim- 
ber than  it  would  be  If  the  timber  was  re- 
moved; and  that  the  defendants  arc  com- 
mitting waste  upon  it  by  cutting  and  re- 
moving the  timber  therefrom.  This  the 
defendant  Ferrell  denies,  and  claims  that 
he  is  the  boaa  Sde  owner  of  the  land  from 
which  the  timber  trees  have  been  cut; 
states  how  he  derived  bis  title,  and  how 
long  he  has  occupied  the  same,  claiming  It 
as  his  own.  Both  the  plalntiffaud defend- 
ant exhibit  their  title  papers,  or  copies 
tbereof,  and  the  court  in  compelled  to  de- 
cide between  tbem  before  reaching  and  dis- 
posing of  the  questions  as  to  the  quantity 
and  value  of  the  timber  cut  down  or  re- 
moved, or  assessing  the  damages  thereby 
occasioned.  Can  this  be  done  in  a  court 
of  equity?  Or  has  not  the  piaintlR  a 
plain,  complete,  and  adequate  remedy  at 
law?  In  the  case  of  Kemble  v.  Cresap,  26 
W.  Va.  603,  this  court  held  that  a  court  of 
equity  has  no  Jnrisdictionto  settle  the  title 
and  boundaries  of  land  when  the  plaintiff 
has  no  equity  ugainst  the  party  who  is 
holding  the  land,  and  Johnson,  P.,  in  de- 
livering the  opinion  of  the  court,  speaking 
of  the  question  of  Jurisdiction,  says: 
**  Both  bills  were  filed  to  enjoin  trespasses 
to  real  property  and  settle  the  title  there- 
to without  any  charge  of  insolvency 
against  the  defendants  in  either  bill,  and 
without  the  allegation  in  either  of  any 
facts  from  which  the  court  could  see  that 
unless  the  defendants  were  enjoined  Irrep- 
arable damages  would  result.  It  is  well 
settled  that  a  court  of  equity  has  no  Juris- 
diction to  settle  the  title  and  boundaries 
of  land  where  the  plaintiff  has  no  equity 
against  the  party  who  in  holding  the 
land."  See  Lunge  v.  Jones,  6  Leigh,  19^; 
Hill  V.  Proctor,  10  W.  Va.59.  In  said  last- 
named  case  this  court  held  that  "the  ex- 
istence of  a  controverted  boundary  does 
not  constitute  a  sufficient  ground  tor  the 
interposition  of  courts  of  equity  to  ascer- 
tain and  fix  that  boundary.  It  is  neces- 
sary, to  maintain  such  a  hill,  that  some 
peculiar  equity  should  be  superinduced. 
There  must  be  some  equitable  ground  at- 
taching itself  to  the  controversy. "  In  the 
case  of  Kemble  ▼.  Cresap.  supra,  this  court 
also  held  that  "To  warrant  the  Interfer- 
ence of  a  court  of  equity  to  restrain  a  tres- 
pass on  land  two  conditions  must  co-ex- 
ist: First,  the  plaintiff's  title  must  be  un- 
disputed, or  established  by  legal  adjudica- 


tion ;  and,  secondly,  the  Injury  complained 
of  mast  be  irrepiarable  in  its  nature,  unless 
there  exist  other  grounds  of  equity. "  In 
Schoonover  ▼.  Bright,  24  W.  Va.  698,  this 
court  held  that  to  warrant  the  Interfer- 
ence of  a  court  of  equity  to  restrain  a  tree- 
pass  two  conditions  must  co-exist.  First, 
the  plaintiff's  title  must  t)e  undisputed, 
or  established  by  legal  adjudication ;  and, 
second,  the  Injury  complained  of  must 
be  irreparable  in  its  nature  also.  "It  is 
not,  in  such  case,  sufRclent  that  the  bill 
contains  mere  general  averments  of  irrep- 
arable mischief,  but  the  facts  constitut- 
ing such  mischief  must  be  set  forth." 
That  was  a  case  In  which  an  injunction 
granted  to  restrain  the  cutting  and  re- 
moving of  the  timber  from  land  was 
wholly  dissolved,  and  an  examinntion  of 
the  case  will  disclose  a  great  similarity 
to  the  one  uuder  consideration  as  to  the 
facts  stated  and  relied  upon  in  the  bill.  In 
that  cuse  there  was  no  allegation  of  the 
insolvency  of  the  defendants,  and  there 
appears  to  have  been  none  in  this,  and 
there  is  nothing  In  this  case  to  distin- 
guish the  trespass  complained  of  from  any 
otiier  tresjiasB  occasioned  by  cutting  and 
removing  timber  from  the  plaintiff's  land. 
See  High,  InJ.  S  460.  Now,  it  is  true  that 
the  plaintiff  in  his  bill  and  amended  bill 
alleges  that  he  is  the  owner  of  and  has  the 
legal  title  to  said  963^  acres  of  land,  and 
exhibits  his  paper  title  with  his  bill,  and 
upon  demurrer  that  must  be  regarded  and 
taken  as  true;  but  when  we  look  further 
at  the  allegations  of  the  bill  we  find  that 
he  alleges  that  the  greater  portion  of  tlie 
land  Is  In  the  state  of  nature,  and  covered 
by  a  valuable  growing  timber,  etc.,  which 
timber  is  very  valuable,  and  makes  such 
land  much  more  valuable  than  it  would 
be  without  said  growing  timber,  non 
constat,  that  the  land  Is  not  filled  with 
coal,  iron,  and  other  minerals,  or  that  the 
timber  .constitutes  Its  chief  value;  and 
there  are  no  facts  stated  on  the  face  of 
the  bill  that  would  show  that  the  plain  titt 
would  suffer  Irreparable  Injury  by  the  cut- 
ting and  removal  of  76  or  any  number  of 
trees  from  said  land  when  It  Is  not  alleged 
that  the  defendants  are  Insolvent.  In  the 
case  of  Cox  v.  Douglass,  20  W.  Va.  175,  we 
find  this  court  held  that  "an  injunction  is 
not  granted  to  restrain  a  mere  trespass 
to  real  property  when  the  bill  does  not 
clearly  aver  good  title  In  the  plaintiff,  nor 
even  then,  as  a'general  rule,  where  the  in- 
Jury  complained  of  is  not  destructive  of 
the  substance  of  the  inheritance,  or  that 
which  gives  it  its  chief  value,  or  Is  not  Ir- 
reparable, but  Is  susceptible  of  complete 
pecuniary  compeuHatlon,  and  for  which 
the  party  may  obtain  adequate  satisfac- 
tion In  the  ordinary  course  of  law. "  We 
have  seen  from  the  authorities  abovequot- 
ed  that  a  court  of  equity  will  not  enter- 
tain a  bill  to  restrain  a  trespass  on  land 
unless  the  facts  are  stated,  and  It  appears 
from  these  facts  that  the  Injury  resulting 
from  the  trespass  complained  of,  if  not  re- 
strained, will  be  irreparable  in  its  nature, 
and,  although  no  demurrer  be  Interposed, 
the  court  will,  dismiss  the  bill  at  the  hear- 
ing if  the  court  appears  to  have  no  Juris- 
diction. What,  then,  should  be  the  result 
In  this  case,  when,  as  before  stated,  the 
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defendants'  anRwera  are  filed,  and  the 
pleadinKS  and  prouts  show  conclusirely 
that  the  title Isclalnied  by  both  plainMO  aqd 
defendants,  and  that  the  parties  have  gone 
into  a  court  of  equity  to  settle  the  title  to 
the  land.  In  my  opinion,  the  demurrer 
should  have  be(>n  sustained  to  the  orisinal 
and  amended  bills,  and.  If  no  demurrer  had 
been  interposed,  the  bill  should  have  been 
disnilKsed  at  the  hearing  for  want  of  Juris- 
diction, and  that  the  court  beluw  comniit- 
teJ  no  error  In  so  decreeins;.  The  decree 
complained  of  must  be  atBrmed,  with 
costs. 

LccAS,  P.,  and  Bbannon,  J.,  concur. 
Holt,  J.,  absent. 


(Si  W.  Va.  41$) 

Lance  t.  McCot. 
(/Supreme  Court  qfAppenla  cf  West  Wj/inlo. 

IxsAinTT— APPOumiaNT  or  CoKurma— NoncB— 

Rktooation. 

1.  Before  a  county  court  can  appoint  a  oom- 
mittee  for  an  insane  person  who  has  not  been 
found  Insane  by  a  justiue  on  examination  for 
lunacy,  or  In  a  court  wherein  be  Is  charged  with 
crime,  Hve  days'  notice  must  i>e  g^veo  to  the  per- 
son suspected  to  be  insane,  as  required  by  see- 
Hon  S8,  0.  58,  Code  1887. 

8.  Tbougbsuch  an  appointment  be  made  with- 
out such  notice,  and  thoufrh  it  be  void,  yet  an 
inlunution  will  not  lie  to  restrain  the  exercise  of 
powers  under  such  appointment,  as  there  1*  ade- 
quate remedy  at  law.  * 

3.  Such  appointment  may  be  revoked  under 
•ectioD  to,  c.  87,  Code  1887. 
(Sl/{(uJbu«  by  the  Court.) 

Dayton  A  Dayton,  for  appellant.  MeU 
vtUe  Peek,  for  ap|)ellee. 

Brannon,  J.  This  Is  an  appeal  taken 
by  WinflelJ  S.  McCoy  to  a  decree  pro- 
nounced .July  14,  ISM8,  by  the  circuit  court 
of  Uurbour  county  In  a  suit  brought  l)y 
Eilcnlielh  Lance  against  McCoy.  In  No- 
▼euiber.  1KK7,  Elizal>etli  Lance  prewented 
to  the  judge  of  the  tliird  circuit  n  bill  in 
ctiancery,  in  wliich  she  nllege<l,  among 
other  things,  thut  she  was  owner  of  cer- 
tain perHouul  estate,  and  aged,  but  of 
good,  clear  underataniiing,  competent  to 
manage  such  affairs  as  called  upon  her; 
that  an  imlieciie  son  of  hers,  coucelving 
the  idea  that  she  should  have  a  commit- 
tee, made  oath,  and  procured  other  per- 
sons to  make  oath,  before  the  county 
court  of  Barbour  county,  that  she  was  in- 
sane, and  not  capable  of  taking  care  of 
berHelf.  and  had  said  McCoy  appointed  her 
committee,  who  qualitied  as  such;  thut 
this  was  done  without  her  knowledge  or 
consent;  that  McCoy  had  sold  some  of  her 
pro|ierly,  and  proposed  to  appraise  and 
sell  all  of  it,  and  she  did  not  know  what 
disposition  was  to  be  made  of  herself; 
that  the  appointment  of  such  committee 
was  secret,  and  a  great  outrage  and  dis- 
turbance to  her  in  old  age,  in  her  peaceful 
country  home,  where  she  was  living  nice- 
ly, near  by  a  son,  surrounded  by  Iter  cows 
and  other  stock;  that  she  needed  no  com- 
mittee; that.  If  she  had  had  notice,  she 
cnnid  have  defeated  the  appointment,  but 
court  liiid  adjourned  before  she  beard  of  it. 
She  prays  that  as  she  was  thus,  by  the  act 
of  an  imbecile,  without  notice,  distressed 


and  robbed  of  all  her  peace  of  mind,  the 
court  would  enjoin  McCoy  from  all  further 
action  as  her  committee  until  the  matter 
could  be  inquired  into,  and  she  could  have 
a  chance  to  establish  her  sanity, and  that, 
when  she  should  do  so.  said  committee  he 
discharged  from  further  service,  and  re- 
quired to  restore  all  her  property  wrong- 
fully taken  away  from  her,  and  the  money 
for  any  which  hebadsuld.  Thejndgegrant- 
ed  the  injunction  ns  prayed  for.  AlcCoy  Hied 
bis  answer,  whereby  he  resisted  relief  to 
tite  plaintiff  by  reason  of  want  of  Jurisdic- 
tion and  other  matters  of  fact,  and 
prayed  dismissal  of  the  cause.  The  cause 
was  heard  on  bill,  answer, general  replica- 
tion, and  depositions,  and  a  decree  pro- 
nounced that  McCoy  be  pen>etually  en- 
Joined  from  taking  into  his  custody  the 
periion  or  property  of  the  plaintiff,  and 
tlint  hedetiver  to  her  all  money  and  proper- 
ty in  bis  bunds  as  cumnilttee. 

The  point  first  assigneti  as  error  In  the 
decree  Is  want  of  Jiii-lHdlctlon  in  equity  to 
entertain  thecomplnint.  Jtcnnnot  bnsaid 
tlint  jurisdiction  of  this  suit  can  lie  main- 
taiued  on  the  tlieory  that  courts  of  equity 
have  Jurisdiction  over  tlie  persons  and 
property  of  lunatics  as  n  special  Jurisdic- 
tion ;  for  such  courts  In  America  du  not 
possess  it,  except  in  a  few  states  where 
statutes  confer  it.  Pom.  Eq.  Jur.  {  1313. 
They  exercise  jurisdiction  over  couiniitteea 
for  account  as  fiduciaries,  but  have  no  spe- 
cial jurisdiction  because  a  person  is  uoo 
conifjos.  Jurisdiction  lsasHerte<l  byapt>el- 
lee's  a  ttorney  on  the  theory  that  the  ap- 
pointment of  the  committee  was  void  for 
want  of  notice,  and  therefore  equity  can 
be  appeale«l  to  to  declare  and  treat  It  as 
void.  Section  38,  c.  6s.  <  'ode  1SS7,  provides 
that  if  a  person  not  found  insane  by  a  Jus- 
tice on  an  inquest  of  lunacy,  or  in  a  court 
wherein  he  is  charged  with  crime,  be  sus- 
pected to  be  insane,  a  circuit  court  shall, 
on  the  application  of  any  one  iuterested, 
and  after  five  days'  notice  to  the  person 
suspected,  examine  into  his  state  of  mind, 
and.  being  satisfied  thut  he  is  Insane, 
shall  appoiut  a  committee  of  him.  Thns, 
clearly,  the  circuit  court  cannot  appoint  a 
committee  without  notice.  But  this  ap- 
pointment was  by  the  county  court,  and  as 
to  It  thegrant  of  Jurisdiction  in  chapter  39, 
§  9,  Code,  Is  only  in  the  general  language 
used  in  the  constitution,  (articles,  S  24,) 
namely:  "They  shall  have  Jurisdiction  in 
all  matters  of  probate,  the  appointment 
aud  qualification  of  personal  represen  ta- 
tives,  guardians,  committees,  curators." 
etc.,  without  any  regulation  as  to  notice, 
or  the  procedure  as  to  appointment  of  com- 
mittees; and  therefore  it  may  be  said  that 
as  to  appointment  by  the  county  court  of 
committees  there  is  no  requirement  of  no- 
tlcB.  This  would  present  the  anomaly, 
that  tlie  circuit  court  must,  while  the 
county  court  need  not,  give  notice.  But  I 
think  we  should,  under  a  familiar  rule  of 
construction,— that  all  statutes /op«rf/na- 
terla  should  be  read  together,— read  this 
provision  as  to  the  county  courts  along 
with  said  section  3S  of  chapter  68,  regulat- 
ing the  appointment  of  committees  by  cir- 
cuit courts ;  thus  requiring  notice  in  coun- 
ty courts,  as  well  as  circuit  courts.  Con- 
sidering the  serious  consequences  to  the 
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pbrty  ad]adg«d  insane  by  the  appoint- 
ment ot  a  committee, carrying  with  it  per- 
sonal dei^adatlon.  placing  the  party's 
person  In  the  custody  of  theeomoiittee, 
and  thus  depriving  him  of  his  freedom,  and 
of  the  poHseHslon  and  control  of  all  bis  es- 
tate, we  think  we  can,  and  ought  to,  hold 
that  such  notice  Is  a  prerequisite  to  the 
exercise  of  such  power  by  the  county  court. 
Then,  the  appointment  Is  void.  How 
shall  the  plaintiff  get  rid  of  It?  I  do  not 
concur  with  appellant's  counsel  that  she 
contd  do  so  by  appeal  under  section  47,  c. 
39,  Code  1K87.  because  she  was  not  a  party 
to  the  procee<llng.  County  Court  v.  Arm- 
strong, (W.  Va.)  ante,  488.  (decided  this 
term.)  For  the  same  reason  I  doubt 
whether  she  could  have  relief  by  certiorari 
under  chapterllO,(?ode.  I  Incline  to  think, 
however,  that  as  this  appointment  was 
ex  parte,  and  without  notice,  Mrs.  Lance, 
even  outside  ol  the  statute  cited  below, 
might  have  applied  to  the  county  court  to 
■et  It  aside,  and.  if  the  court  improperly 
refused. she  mlglitappeal.  Conrad  v. Coun- 
ty of  Lewis,  10  W.Va.  784, 7S9.  and  Holllns  v. 
Patterson,  6  Leigh,  457.  In  Yeager  v.  Car- 
penter, 8  Leigh,  4.'>1,  Judge  Tucker  said: 
'in  a  case  of  this  kind,  where  an  Illegal 
order  la  made  which  Is  injurious  to  one 
wlio  is  no  party  to  the  record,  and  who 
cannot,  therefore,  sue  out  a  anpersetieaa 
or  writ  of  error  or  obtain  an  appeal,  the 
question  presents  Itself,  how  Is  the  injured 
party  to  be  redressed?"  He  responds: 
"There  being  no  party,  there  Is  no  lis; 
and  the  order  eHtabllshing  the  road  Is  cer- 
tainly not  the  Judgment  of  the  court,  but 
a  mere  i>ollce  order,  which  may  be  set 
aside  upon  motion  at  a  subsequent  term, 
and,  if  the  motion  to  i-escinrt  were  refused, 
the  purty  might  have  his  redress.— wheth- 
er by  sniiersetJeHS  or  manriamus  it  might 
be  prenmture  to  say."  That  was  a  mad 
order;  but  I  do  not  think  that  alters  the 
principle.  It  is  the  fact  that  the  order  is 
ex  parte,  and  without  notice,  that  leaves 
it  u|>en  to  rescission  on  motion.  It  is  stat- 
ed In  the  American  &  English  Encyclopedia 
of  Law  that,  when  a  party  Is  restored  to 
sanity,  the  court  appointing  committee 
may  discharge  committee.  I  shall  not  dls- 
cnss  the  question  how  far,  without  stat- 
ute, a  court  appointing  committee  regu- 
larly may,  on  like  principles  as  to  admin- 
istrators, revoke  appointment.  !See  1  Lo- 
ma.x,  Ex'rs,  192,  c.  2.  5  1.  1  need  not  say 
ptjintedly  what  other  remedies  the  plain- 
tiff has,  regardless  of  that  given  by  sec- 
tion 10.  c,  87.  Code  1S87,  for  I  am  decided 
in  opinion  that  under  It  Mrs.  Lance  could 
have  adequate  remedy,  outside  ol  a  short 
delay,  under  that  section,  providing  that 
a  court  appointing  a  committee  may, 
whenever  from  any  cause  it  apfiears  prop- 
er, revoke  and  annul  his  powers.  Under 
a  clause  in  the  Virginia  Code,  from  which 
we  derived  this  provision,  the  court  of  ap- 
peals of  Virginia  held  that  an  executor 
was  properly  removed  for  a  cause  not  as- 
signed in  the  statute,  and  the  court  said 
the  discretion  under  it  was  large.  Reyn- 
olds V.  Zlnk.  27  Grat.  29.  This  statute 
specifies  several  causes  of  revocation  of  the 
fiduciary's  authority,  and  then  adds:  "Or 
whenever.froni  any  cause.  It  appears  prop- 
er;" thus,  in  language  and  Intent,  making 


the  remedial  feature  of  the  statate  broad. 
But  it  may  suggest  itself  to  the  mind 
that  though  Mrs.  Lance  had  remedy  as 
above  Indicated ;  that  while,  as  to  prop- 
erty rights  invaded  under  the  appoint- 
ment, other  remedy  might  be  present  and 
adequate. — yet  this  case  involves  her  per- 
sonal  liberty,  the  right  to  go  and  come 
and  abide  when  and  where  she  chooses, — 
personal  rights  precious  and  sacred  be- 
yond pecuniary  compensation,  in  the  eye 
of  the  law,— as  under  the  law  a  commit- 
tee has  the  custody  and  control  of  the  per- 
son of  the  BOO  compos,  (Code,  c.  58.  S  41 ;) 
and  that,  as  the  court  is  not  always 
In  session  to  ask  other  relief,  such  remedy 
is  neither  prompt  nor  adequate,  and  there> 
fore  equity  should  intervene  by  Injunction 
to  restrain  the  exercise  of  the  powers  of  the 
committee.  But  here  the  answer  is,  as  the 
appointment  is  void,  any  personal  re- 
straint could  be  relieved  by  habeaa  corpaa, 
— that  great  writ  of  the  common  law, 
standing  always  ready,  prompt,  and  ade- 
quate to  vindicate  personal  liberty.  For 
these  reasons  we  ha  veto  apply  the  old  rule 
that  the  remetly  by  Injunction  does  not  He 
in  this  case,  because  there  Is  adequate  rem-  ' 
eily  at  law,  and  reverse  the  decree,  dis- 
solve the  injunction,  and  dismiss  the  bill, 
without  prejudice  to  any  legal  remedy  to 
plaintiff. 

Lucas,  P.,  and  ENObiSH,  J.,  concurred. 
Holt,  J.,  absent. 

— —         (M  w.  Va.  4a) 
Kbenkr  et.  al.  v.  Kkkiter  et  ah 

(Swpreme  Covrt  of  ApptcOs  of  Wat  Virginia. 
Deo.  10,  1890.) 

CONTBAOr— COICSIDBRITION— AQBBKJCBST  TO   SUT- 
POBT. 

An  agreement  to  maintain  and  support  an- 
other Is  a  valuable  oonsideration,  and  will  sus- 
talp  a  transfer  of  property. 
(Sl/Uobus  by  the  Court.) 

M.  H.  Dent,  for  appellants.  John  T. 
McGraw,  for  appellees. 

Brannon,  J.  Appeal  from  a  decree  of 
the  circuit  court  of  Taylor  county  taken 
by  William  Keener  and  John  Keener. 
Hannah  Keener  died  some  yearn  since,  and 
William  Keener  and  John  Keener  filed 
their  bill  in  the  circuit  court  of  Taylor 
countystatlng  that  the  death  of  said  Han- 
nah intestate,  and  without  issue,  left  as 
her  distributees  brothers  and  sisters,— the 
plaintiff,  and  defendant  George  Keener,  and 
two  sister^;  that  John  Evans  qualified  as 
her  administrator;  that  said  decedent  left 
f  2,000  personal  property,  consisting  of  a 
little  furniture,  and  money,  notes,  and  ac- 
counts; that  she  was  residing  with  her 
brother  George,  and  that  he  Immediately 
on  her  death  took  such  property,  money, 
notes,  and  accounts  into  his  posseijslou, 
and  fraudulently  converted  the  same  to 
bis  own  use,  pretending  they  were  a  gift 
to  blm,  and  that  he  refused  to  turn  over 
to  said  adminlstratar  any  of  said  prop- 
erty, or  to  accoimt  tor  it,  bnt  bad  pro- 
duced no  authority  to  retain  it;  that 
George  Keener  had  converted  to  bis  use 
about  f 600,  the  distributive  share  of  said 
Hannah  in  her  father's  estate,  of  which  he 
was  representative;  that  since  the  death 
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of  aald  Hannah  he,  George  Keener,  had  re- 
ceived trom  James  K.  Smith  abontfSOO 
money  placed  In  his  hands  by  Hannah 
Keener;  that  said  administrator  refused 
to  collect  from  George  Keener  said  sums, 
bat  colluded  with  him  to  cover  up  and  re- 
tain the  same,  and  was  liable,  therefore,  to 
account  therefor;  and  the  plain  tiffs  prayed 
that  George  Keener  becompelled  to  render 
a  full  account  of  all  the  estate  of  said  de- 
ceased, Hannah,  and  that  may  have  been 
converted  by  him  tobis  own  use;  that  the 
accounts  of  said  administrator  be  settled, 
and  the  estate  distributed  among  the  dis- 
tributees. George  Keener's  answer  denies 
the  pretensions  of  the  bill,  claiming  the 
property  as  his  own,  and  denying  any  lia- 
bility to  account  for  it.  The  court  held 
tbiit  the  law  was  for  the  defendants,  and 
dismissed  the  bill,  it  having  been  admitted 
in  court  that  the  deceased  left  no  other  es- 
tate than  that  claimed  in  the  bill. 

The  only  property  shown  to  have  been 
owned  by  the  deceased  is  a  note  of  James 
K.  Smith  for  $318  given  her  tor  money  she 
lent  him,  dated  April  1, 1874,  and  a  note 
for  flOO,  glvon  her  by  John  Keener,  barred 
'by  limitation.  Tbe  theory  of  the  plaintiffs 
is  that  George  Keener  had  no  title  to  this 
property  except  by  gift,  and  that  it  Is  not 
valid.  If  this  theory  could  be  sustained 
by  the  evidence,  tbe  plaintiffs  would  suc- 
ceed; tor  thouerh  there  had  been  agift  dur- 
ing the  life  of  Hannah  Keener, perfected  by 
delivery  of  possession,  it  must  fail,  because 
Hannah  resided  for  years  before  and  at 
her  death  In  tbe  house  of  George  Keener, 
and  as  a  member  of  his  family ;  and  our 
Code  of  1887,  p.  615,  c.  71,  §  1,  provides  that 
"no  gift  of  any  goods  or  chattels  shall  be 
valid  unless  by  deed  or  will,  or  unless 
actual  possession  shall  have  come  to  and 
remained  with  tbe  donee  or  some  person 
c'.alming  under  him.  If  the  donor  and 
dpnee  reside  together  at  the  time  of  the 
gift,  possession  at  the  place  of  their  resi- 
dence shall  not  be  a  sufficient  possession, 
within  the  meaning  of  this  section." 
Dickeschied  v.  Bank,  28  W.  Va.  340.  .But 
the  defense  of  George  Keener  is  that  his 
right  is  not  based  on  a  gift.buton  a  trans- 
fer for  valuable  consideration;  that  the 
said  Hannah  bad  agreed  with  him  that 
if  he  would  not  go  west,  but  remain  and 
care  for  and  support  her,  she  would  give 
blm  all  she  had ;  and  that  he  did  so,  and 
that  she  transferred  the  notes  in  question 
to  him  for  such  valuable  consideration, 
not  as  a  gift.  Allowing  her  to  live  with 
him  as  a  member  of  his  taratly,  .caring  for 
her,  and  maintaining  her,  was  a  valuable 
consideration,  and  a  sufficient  one  on 
which  to  base  such  transfer,  for  an  under- 
taking to  support  one  is  a  valuable  con- 
sideration to  support  a  conveyance.  It 
is  of  frequent  occurrence.  Bump,  Fraud. 
C0UV..2I8;  Henderson  T.  Hunton,  26  Grat. 
926. 

Some  quotations  from  the  depositions 
will  best  answer  how  far  this  defense  is 
sustained.  Eliza  C.  Travis  states  that  she 
knew  Hannah  Keener  25  years;  that  she 
lived  with  George  Keener;  that  at  differ- 
ent times  she  heard  her  say  that  she  had 
an  arrangement  with  George  that,  if  he 
would  stay  and  take  care  of  herself  and 
her  sister  daring  their  lives,  he    should 


have  all  their  estate  of  every  description : 
that  he  did  go  and  live  with  them  several 
years,  and  support  them  and  their  father 
for  five  years,  and  after  the  father's  death 
he  still  lived  with  and  supported  tbem 
until  Hannah's  death;  that  she  lived  witb- 
in  a  mile  of  them.  She  elsewhere  states : 
"I  heard  them  speak  of  it  at  different 
times  before  Hannah's  death.  She  said 
she  had  given  her  property  op  to  her 
brother  to  take  care  of  her  and  her  sis- 
ter as  long  as  they  lived,  and  when  they 
were  dead  tbe  property  ,was  his ;  she  Add 
she  and  her  sister  had  given  up  all  their 
property  to  George  to  take  care  of  them 
as  long  as  they  lived ;  that  she  tboagbt  It 
better  to  let  blm  have  it  to  take  care  of 
them  than  to  let  strangers  have  it. "  Else- 
where shestates:  "She  said  she  bad  given 
It  all  over  to  George.  She  said  he  talked 
of  going  away,  and  that  they  bad  per- 
suaded him  to  stay  and  take  care  of  them, 
and  he  should  have  all  their  property 
when  they  were  dead  and  gone. "  Martha 
Coplin  states:  "I  have  known  them  27  or 
28  years.  George  was  at  his  father's,  tak- 
ing care  of  him  and  helping  to  do  the  work. 
His  sisters,  Hannah  and  Katy.  lived  with 
their  father.  They  were  feeble;  Hannah 
wds  more  feeble  than  Katy.  When  the 
old  gentleman  died,  George  sold  out  and 
was  going  west.  Hannah  was  down  at 
my  house  at  the  time,  and  said  they  were 
going  to  make  him  one  more  offer;  that  if 
be  wouldn't  go  they  would  give  him  oil 
they  had,— if  he  wouldn't  go  west,  but 
stay  and  take  care  of  them ;  that,  if  be 
would  go,  they  would  get  Mr.  Knott; 
that  nobody  else  should  hare  what  they 
had ;  that  they  would  do  as  the  old  maids 
Lucaders  did ;  they  would  give  it  all  to 
Mr.  Knott  to  take  care  of  them.  I  heard 
tbem  both  say  so,  and  Hannah  in  particu- 
lar. I  heard  them  both  say  they  didn't 
Intend  that  John  and  William  Keener 
should  have  any  of  their  property,  because 
they  had  already  got  more  than  ttiey 
should  have  had  from  their  father's  es- 
tate. •  •  •  Hannah  and  Katy  said 
their  brothers  John  and  William  neglect- 
ed coming  to  see  them.  I  have  beard 
Hannah  say  'that  she  never  Intended  that 
John  and  William  should  have  any  of  her 
money;  that  she  would  rather  strangers 
should  have  it.  I  have  hoard  her  repeat 
time  and  again  that  they  had  neglected 
her;  that  she  was  growing  old."  Thom- 
as Slane  states  that,  about  a  year  be- 
fore Hannah's  death,  Knott  and  he  were 
together  In  presence  of  Hannah,  and 
Knott  repeated  the  arrangement  that 
had  been  made  between  George  and  Han- 
nah, and  the  bargain  was  that  George 
was  to  keep  her  her  life-time,  and  she  bad 
given  George  all  she  had  for  taking  care 
of  her.  •  •  •  I  have  heard  her  remark 
afterwards  that  all  she  bad  she  intended 
that  George  should  have.  I  have  heard 
her  say  that  there  was  no  one  to  take 
care  of  her  but  her  brother  George;  that 
her  other  two  brothers  never  came  near  to 
see  anything  about  her.  At  another  time 
she  said  George  was  going  to  leave,  and 
that  she  had  given  him  all  she  had  to  stay 
at  home,  and  take  care  of  her. "  No  dep- 
ositions were  taken  to  cr>ntradlct  all  this. 
A  deposition  of  Evans,  the  admlnlstra- 
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tor,  says  when  he  caUed  on  George  Keener 
tor  the  property,  he  replied  that  he  had  a 
note  on  James  K.  Smith,  and  one  on 
John  Keener  for  f  100,  and  he  wonid  bring 
them  over,  but  later  refused,  to  let  him 
have  them.  Keener  denies  this,  saying 
that  he  told  the  administrator  that  the 
notes  were  his,  and  he  would  keep  them, 
and  that  they  bad  been  given  to  bim  by 
his  sister  before  her  death  for  caring  and 
providing  for  her.  It  is  shown  that  he 
dldcareand  pro  ride  for  her.  Thisevidence 
shows  an  Intent  to  transfer  the  property 
for  the  consideration  of  cam,  mainte- 
nance, and  support  of  the  sister;  and  it 
shows  declarations  by  her  that  she  had 
given  them  to  bim,  thus  indicating  a  con- 
saromated  transfer  of  possession ;  and  we 
find  George  Keener  in  possession  of  the 
note,  for  Smith  says  be  paid  him  money 
on  his  note  aftftr  her  death.  As  she  stated 
she  had  given  htm  the  property, 'it  is  more 
reasonable  to  say  that  he  had  acquired 
this  possession  before  her  death  than  after 
It.  This  is  confirmed  by  tbe  fact  that  she 
conveyed  her  land  to  George.  Thus  I  think 
we  may  say  that  for  a  valuableconsidera- 
tlon,  namely,  that  he  wonid  abandon  go- 
ing  west,  which  may  have  been  the  defeat 
of  his  plan  of  life,  and  the  comfort  ot  Ills 
presence  with  hia  maiden  sisters  in  ill 
health,  loneliness,  and  growing  age,  and 
labor,  money,  and  care  in  their  mainte- 
nance, she  gave  him  this  property,  and 
consummated  it  by  delivery  of  possession. 
I  shall  not,  therefore,  discuss  the  question 
whether  the  facts,  it  George  Keener  did 
not  have  possession  of  the  notes  before  his 
sister's  death,  would  constitute  an  assign- 
ment In  equity,  and  Justify  his  retention  of 
them.  I  may  admit  that,  though  the  evi- 
dence is  full  to  show  an  agreement  to 
transfer,  yet  it  is  not  very  full  to  show 
actual  delivery  of  possession  before  the 
death  of  Hannah  Keener;  yet  theevidence 
fairly  shows  it,  and  there  is  no  showing 
that  he  did  not  then  have  possptislou. 
Tbe  circuit  judge  has  weighed  the  evi- 
dence, and  come  to  that  conclusion,  and, 
nnlesB  we  should  think  he  plainly  erred, 
we  onght  not  to  disturb  his  finding.  In 
fact  we  think  the  case  sustains  bim.  Tbe 
circumstance  that  on  Jane  1, 1887,  Hannah 
and  Catherine  Keener  conveyed  to  George 
Keener  a  tract  of  land  In  consideration 
that  he  would  support  them  during  life,  is 
relied  upon  as  showing  that  the  preten- 
sion of  George  Keener  that  he  was  also  to 
have  the  personalty  Is  unfounded.  We  do 
not  so  consider  It.  At  best,  it  is  only 
a  circumstance  tending  in  that  direction, 
if  it  does  so  at  all.  It  is  no  estoppel 
against  his  claiming  personalty  also.  The 
deed  does  not  state  that  the  land  was  the 
only  consideration  for  support.  The  per- 
sonalty is  not  mentioned  in  the  deed ;  but 
that  may  be  explained  in  the  fact  that  the 
law  did  require  a  deed  to  convey  the  land, 
but  none  to  transfer  the  personalty.  In 
our  view  the  fact  that  the  witnesses  say 
the  agreement  was  that  George  was  to 
have  all  Hannah's  property  of  every  de- 
scription, the  execution  of  the  deed  tends 
to  confirm  this  evidence,  and  his  claim  to 
the  personalty.  The  case  involves  a  ques- 
tion of  fact,  and  we  see  no  reason  for  re- 
versal.   And  I  may  add  that,  as  is  plainly 


shown  by  the  evidence,  this  decision  car- 
ries out  the  intent  and  wish  of  the  dece- 
dent, bestowing  her  property  where  she 
wished  It  to  go.    Vfe  affirm  the  decree. 

LtJCAS.  P.,  and  Englibb,  J.,  concar.  Holt, 
J.,  absent. 

(U  W.  Va.  426) 
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Wills— CoNSTBUcnoN—NATVBa  or  Estatb— Lm- 

ITATIOXa  OVEB. 

1.  The  second  clause  of  a  will  griving  a  wife 
all  of  testator's  personalty  "to  be  hersabsolntely, 
to  be  used  by  her  in  any  way  or  manner  she  may 
wish  for  her  own  comfort  and  for  tbe  comfort  and 
benefit  of  our  two  children, "  gives  tbe  wife  an 
absolute  estate. 

)i.  There  is  no  Implied  or  precatory  trust 
thereby  created  for  the  children. 

8.  The  fourth  clause,  directing  "that  in  case 
ef  the  death  of  my  wife,  and  also  of  my  two  chil- 
dren without  any  heirs,  that  my  estate,  both  real 
and  personal,  be  placed  under  the  control  of  the 
Western  Virginia  Annual  Ckinference  of  the 
M.  E.  Church  South,  to  be  used  by  them  for  the 
snpportof  the  superannaated  and  worn-out  preach- 
ers of  said  church  and  their  wives, "  was  not  in- 
tended to  and  does  not  qualify  the  wife's  abso- 
lute estate  conferred  by  the  second  clause. 

4.  The  limitation  over  to  the  oonlereooe  ia 
void. 
(Syllabua  by  the  Court) 

B.  L.  Butcher,  for  appellant.    Daytoa 
&  Dayton,  for  appellees. 

Brannon,  J.  Apppa)  from  a  decree  ot 
the  circuit  eonrt  of  Randolph  count.v  in 
the  case  of  Hester  A.  Wilmoth  against 
Troy  Wilmoth  and  others.  Baxter  Wii- 
moth,  ol  Randolph  county,  made  his  will, 
reading  as  follows:  "I.  Baxter  Wilmoth, 
of  the  county  of  Randolph  and  state  of 
West  VirKinia,  being  of  sound  mind  and 
disposing  memory,  and  knowing  that  it 
is  appointed  unto  ail  men  once  to  die,  do 
make  and  publish  this  ray  last  will  and 
testament  in  form  and  manner  as  follows: 
First,  I  give,  bequeath,  and  devise  my  es- 
tate, both  real  and  personal,  as  follows, 
to-wit:  I  will  to  my  beloved  wife,  Hester 
A.  Wilmoth,  all  my  real  estate,  to  be  con- 
trolled and  used  by  her  as  she  may  wish, 
until  my  youngest  child  arrives  at  the  age 
cff  twenty-one  years.  When  my  youngest 
child  arrives  at  the  age  ot  twenty-one 
years,  then  my  two  children  are  to  have 
and  to  own  all  my  real  estate  except  that , 
portion  thereof  that  my  wife  is  entitled  to 
as  my  widow.  I  further  provide  that.  If 
my  wife  should  marry  again,  then  her 
right  to  all  my  real  estate  should  cpose 
from  the  date  of  said  marriage,  except  a 
widow's  thirds.  I  further  provide  that 
my  two  children  shall  share  equal  in  my 
real  estate.  Second.  I  give  and  bequeath 
to  m.v  beloved  wife,  Hester  A.  Wilmoth, 
all  my  personal  property,  {vIb.,  horses,  cat- 
tle, money,  bonds,  farming  ntensils,  house- 
bold  and  kitchen  furniture,  and  everything 
else  classed  as  personal  property,)  to  be 
hers  absolutely,  to  be  used  by  her  In  any 
way  or  manner  she  may  wish  for  her  own 
comfort  and  for  the  comfort  and  benefit  of 
our  two  children,  Troy  Wilmoth  and 
Grace  Wilmoth.  Third.  I  direct  In  this  my 
last  will  and  testamenttbat.lt  it  be  neo- 
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esaary  for  the  support  of  my  wife  aAd  chil- 
dren that  the  executrix  of  this  my  last 
will  aud  testamrat  shall  be  authorised  to 
sell  apd  convey  that  portion  of  my  real  es- 
tate known  as  the  '  Christopher  N.Scboon- 
orer  Land '  on  the  waters  of  Cherry  Tree 
fork,  a  branch  of  Leading  creek,  adjolninia: 
the  lands  of  Hurry  &  Scboonover  and 
others,  said  tract  containing  i6ii%  acres. 
Also  one  other  tract  of  land  on  the  waters 
of  Cheat  rirer,  on  the  west  side  of  said 
river,  known  as  the 'John  Wyatt  Land,' 
adjoining  the  lands  of  Jacob  Isner  and 
others,  con  tainlngnbout  45  acres.  Fourth. 
I  will  aud  direct  that  in  case  of  the  death 
of  my  wife,  and  also  the  death  of  my  two 
children  without  any  heirs,  that  my  es- 
tate, both  real  and  personal,  be  placed 
under  the  control  of  the  Western  Virginia 
Annual  Conference  of  the  M.  E.  Church 
'South,' to  be  used  by  them  for  the  sap- 
port  of  the  superannuated  and  worn-out 
preachers  of  said  church  and  their  wives. 
Fifth.  1  constitute  and  appoint  my  be- 
loved wife,  Hester  A.  Wiimoth,  executrix 
of  this  my  last  will  and  testament,  with 
a  request  that  Andrew  Fansler  assist  her 
as  such  executrix,  when  requested  by  her 
to  do  so,  on  such  terms  as  may  be  agreed 
upon  by  herself  and  said  Fansler,  hereby 
revoking  all  former  wills  by  me  heretofore 
made..  Witness  the  following  signature 
and  seal  this  8th  day  of  Jan.  in  the  year 
1W9.  Baxtkk  Wilmoth."  The  will  was 
proven  before  the  clerk  of  thecounty  court, 
and  the  widow  asked  the  clerk  to  grant 
her  letters  of  administration  as  executrix 
under  the  will,  and  he,  being  doubtful 
whether  the  plaintiff  was  entitled  to  the 
personal  estate  absolutely  or  only  con- 
tingently, and  whether  the  second  and 
fourth  clauses  contlict,  and  whether  the 
fourth  clause  limits  the  right  of  Hester  A. 
Wilmoth  to  take  the  personal  property 
absolutely,  required  her  to  give  bond  as 
executrix  in  the  penalty  of  f4.000,  which 
she  was  unable  to  do;  and  thereupon  she 
filed  her  bill  In  chancery  in  thecircult  court 
of  Randolph  against  Troy  and  Grace  Wil- 
moth, the  two  Infant  children  of  herself 
and  her  husband,  and  James  D.  Wilson, 
the  clerk,  setting  up  the  facts  aforesaid, 
and  also  that  the  personal  estate  amounts 
to  f2,(IOO,  and  that  the  estate  owed  no 
debts  beyond  |50  in  the  aggregate,  aud 
charging  that  if  the  fourth  clause  was  in 
conflict  with  the  second  it  was  void  for 
uncertainty,  and  she  was  entitled  to  all 
the  personalty  absolutely,  and  entitled  to 
qualify  as  executrix  in  a  nominal  bond, 
and  that  to  require  a  greater  bond  than 
to  cover  thesmall  indebtedness  and  charges 
of  administration  was  oppressive  upon 
tier;  and  she  asked  the  court  to  give  judi- 
cial construction  to  the  will,  and  that  she 
be  declared  entitled  to  the  personal  estate 
absolutely,  and  that  the  clerk  t>e  directed 
to  qualify  her  as  executrix,  with  a  bond 
of  nominal  penalty.  Thecourt  pronounced 
a  decree  to  the  effect  that  Hester  A.  Wil- 
moth is  entitled,  under  the  second  clause 
ot  the  will,  to  the  personal  estate  absolute- 
ly, and  that  the  fourth  clause  in  no  wise 
limits  her  right  to  take  and  hold  such  per- 
sonal estate  absolutely,  and  requiring  the 
clerk  to  qualify  her  as  executrix,  with  a 
bond  of  fSOO.    From  this  decree  Stark  A. 


Rowan,  guardian  ltd  litem  ot  the  Intaot 
children,  appealed  to  thin  court. 

Take  the  second  clause  of  this  will.  It 
indicates  by  strong  language  an  intent  to 
vest  an  absolute  title  in  the  wife  to  the 
personalty  by  the  words,  **  to  be  hers  ab- 
Bolutely,  to  be  used  by  her  in  any  way  or 
manner  she  may  wish."  If  these  words 
stood  alone  no  oue  would  raise  a  ques- 
tion; but  the  words  finishing  the  sen- 
tence, "for  her  own  comfort,  and  for  the 
comfort  and  benefit  of  our  two  children," 
raise  the  question  whether  her  right  is  an- 
limited,  or  in  trust  for  the  comfort  and 
benefit  of  her  children  as  well  as  her  own. 
I  think  the  testator  did  not  intend  to 
limit  the  wife's  right  by  raising  any  trust 
for  the  children,  for  be  by  the  same  clause 
had  Just  given  her  the  personalty,  to  be 
hers  absolutely,  to  be  used  by  her  In  any 
manner  she  might  wish,  thus  vestins  an 
absolute  estate,  and  making  her  sole  ar- 
biter of  It;  and  by  the  words,  "to  be  used 
by  her  in  any  way  or  manner  she  may 
wish,  for  her  own  comfort  and  tor  the 
comfort  and  benefit  of  our  two  children." 
he  only  spoke  the  motive  for  the  bequest, 
or  at  most  only  conveyed  to  his  wife  the 
motive  of  the  bequest,  as  confiding  In 
her,  that  she  would  use  it  for  the  purpose 
designated.  He  called  her  in  the  will,  sev- 
eral times,  his  "  beloved  wife, "  and  gave  her. 
In  the  first  clause,  his  realty,  to  be  cun- 
trolled  and  used  by  her  as  she  wished  nntO 
his  children  should  come  of  age;  and  all 
this  shows  that  he  had  full  confidence 
that  she  would  remember  and  care  for 
the  common  fruit  of  their  marriage,  and 
did  not  Intend  to  limit  her  right  to  the 
personalty  by  creating  a  trust,  which 
trust  itself  might  cramp  the  powers  of  the 
mother,  and  preveut  her  from  using  the 
personalty  for  the  comfort  of  herself  and 
children,  the  very  object  of  griving  the  per- 
sonalty to  her,  to  give  the  language  the 
strongest  meaning  contended  for  by  ap- 
pellants. And  the  fact  that  the  will  gave' 
her  use  and  control  of  the  laud  only  until 
the  majority  of  the  younger  child,  while 
there  Is  no  limitation  as  to  the  person- 
alty, evinces  an  inteut  to  discriminate  be- 
tween the  two  kinds  of  property.  Several 
adjudged  cases  repel  the  contention  that 
the  widow  took  anything  but  an  absolute 
estate  in  the  peraonalty.  In  Shermer  ▼. 
Shermer.  1  Wash.  (Va.)  206.  a  devise  of  the 
use  and  profits  of  real  and  personal  es- 
tate to  the  wife  during  life,  and,  after 
that  ended,  to  be  divided  equally  t>etween 
whoever  the  wife  should  think  proper  to 
make  her  heir  or  Itelrs  and  testator's 
brother,  and  she  died  without  making  any 
disposition  or  appointment  of  her  part, 
was  held  by  the  Virginia  court  of  appeals 
to  give  her  relations  half  of  the  proceeds 
of  lands  sold  under  the  will  after  her 
death.  In  May  v.  Joynes,  20  Grat.  093.  a 
will  gave  to  the  wife,  "subject  to  the  pro- 
vision hereafter  declared,  the  whole  of  my 
estate,  real  and  personal,  *  *  *  to  have 
during  her  natural  life,  but  with  tall 
power  to  make  sale  of  any  part  ot  the 
said  estate,  and  to  convey  absolute  title 
to  the  purchasers,  and  use  the  purchase 
money  for  investment  or  any  purpose 
that  she  pleases,  with  only  this  restric- 
tion :  that  whatever  remains  at  her  death 


Digitized  by  VjOOQIC 


W.Va.) 


WILMOTH  t».  WILMOTH. 


788 


shall,  after  paying  any  debts  she  may 
owe,  or  any  legacies  idie  may  leave,  be 
divided  as  follows;"  then  limitations  to 
children  and  grandchildren;  and  It  was 
Held  that  she  took  absolute  title  to  both 
realty  and  per»onalty,  and  the  llroitation 
over  of  what  remained  at  -her  death  was 
inconHlstent  with  and  repugnant  to  such 
absolute  estate,  and  failed  for  uncer- 
tainty. In  Missionary  Society  v.  Calvert, 
82  Grat.  867,  a  will  directed  property  to 
be  sold,  aud  proceeds  invested,  and  the 
wife  to  receive  interest;  but  so  long  as 
she  remained  a  widow  she  was  at  liberty 
to  receive  such  part  as  she  might  choose, 
and  approprliite  it  as  she  believed  right ; 
-and  directed  that  all  such  part  as  she 
shoold  not  appropriate  should  go  to  the 
UlKsionary  Society  of  the  Methodist 
Episcopal  Church,  incorporated,  etc.; 
and  the  Virginia  court  held  that  the  wife 
took  the  absolute  estate,  and  the  society 
did  not  get  it.  In  Carr  v.  Efflnger,  78  Va. 
197.  there  was  a  gift  to  wife  of  personalty  to 
be  invested, and  out  of  interest  to  pay  tes- 
tator's mother  flOO  annually,  and  re- 
mainder of  sach  interest  to  be  used  by  bis 
wife  for  her  own  benefit,  and  gave  her 
stock  to  sell  and  invest  in  bonds  or  loan 
out  at  interest  for  her  benefit,  and  at  her 
death  what  bonds  she  may  not  have  used 
be  gave  to  two  sisters,  and  it  was  held 
that  the  wife  took  an  absolute  estate.  In 
Cole  V.  Cole,  70  Va.  261,  the  devise  was: 
"I  g:1ve  to  my  wife  all  my  estate,  during 
ber  life-time,  and,  at  her  death,  half  of 
the  real  estate  and  half  of  the  personal  es- 
tate that  may  be  on  hands,  to  do  with  as 
she  may  see  proper,  and  the  other  half  of 
my  real  estate  and  personal  property  to 
go  to  the  heirs  of  my  brother;  and  it 
was  held  that  she  took  half  of  the  person- 
alty, at  leaHt,  absolutely,  and  the  limita- 
tion over  was  repugnant  and  void.  See 
8  Lomax,  Dig.,  116,  288,  309;  RIddIck  v. 
Cohoon.  4  Kand.  (Va.)  647.  In  Milhol- 
len  V.  Rice,  13  W.  Va.  519.  it  is  recogniied 
as  a  settled  rule  that  If  a  testator  give 
property  to  a  person  to  use  or  dispose  of 
at  pleasure,— that  Is,  to  consume  or  spend 
It, — such  devisee  or  legatee  has  the  fee-sim- 
ple or  absolute  property,  though  his  Inter- 
est be  called  a  "  llfe-fstate, "  and  there  be  a 
provision  that  what  may  remain  of  the 

Eroijerty  at  the  death  of  the  devisee  or 
!gatee  is  given  to  another.  These  cases 
go  upon  the  settled  rule  In  the  construc- 
tion of  wills,  that  an  absolute  power  of 
disposal  by  the  first  taker  renders  a  sub- 
sequent limitation  over  repugnant  and 
void.  But  it  is  hardly  necessary  to  sum- 
mon these  cases  here,  for  in  them  there  were 
limitations  over  to  other  persons  after 
the  death  of  the  first  taker,  whereas  here 
no  one  is  Indicated  as  a  second  taker  after 
the  widow's  death ;  but  they  are  cited  to 
Justify  the  statement  that  if.  In  those  in- 
stances, the  first  taker  had  an  absolute 
estate,  much  more  would  Mrs.  Wllmotb 
have  an  absolute  property  here. 

But  another  line  of  thought  occurs.  It 
may  be  said  that  though  no  one  is  indi- 
eated  as  a  second  taker,  yet  the  wife 
took  the  property,  not  for  her  solo  benefit, 
but  in  trust  for  Iierself  and  children ;  thus 
classifying  It  nnder  the  head  of  "Implied 
tmsts."  or  trusts  created  by  precatory 


words  in  a  will,  though  It  Is  really  a  weak- 
er case  than  a  trust  from  precatory  words, 
since  there  are  here  no  precatory  words. 
I  quote  Perry  on  Trusts, as  follows:  "Sec. 
117.  There  is  another  variety  of  cases 
where  trusts  are -sometimes  Implied  from 
words  used,  though  anexpress  trust  is  not 
declared ;  as,  where  property  is  given  to 
a  parent,  or  other  person  standing  in  the 
relation  of  parent,  and  some  directions  or 
expressions  are  used  In  regard  to  the  main- 
tenance of  bis  family  or  children.  The 
question  to  be  decided  in  this  class  of 
cases  Is.  as  in  others,  did  the  settlor  in- 
tend to  create  a  trust,  and  Impose  an  ob- 
ligation, or  did  he  merely  state  incldent- 
' ally  the  motive  which  led  to  an  absolute 
gift?  In  the  followiug  cases  a  trust  was 
clearly  implied:  Where  property  was  giv- 
en that  he  may  dispose  thereof  for  the 
benefit  of  himself  and  children;  or  for 
his  own  use  and  benefit  and  the  mainte- 
nance and  education  of  his  children;  or  for 
the  maintenance  of  himself  and  family;  or 
'fort lie  purpose  of  raising,  clothing,  aud 
educating*  the  children  of  the  legatee; 
or,  'r.t  the  disposal  of  the  legatee,  for  her- 
self and  her  children;'  or  'all  overplus 
towards  her  support  and  her  family;'  or 
to 'A.,  for  the  educating  and  advancing 
In  life  her  children."*  "Sec.  119.  But  no 
trust  Is  implied  where  the  words  simply 
state  the  motive  leading  to  the  gift,  as 
where  the  gift  Is  to  a  person  '  to  enable 
him  to  maintain  his  children,'  or  an  abso- 
lute gift  is  made  and  the  motive  stated 
'that  be  may  support  himself  and  chil- 
dren,' or  a  gift  absolutely  for  her  own  use 
and  benefit,  'having  full  confidence  in  her 
sufficient  and  judicious  provision  for  the 
children.'  When  a  testator  gave  to  his  wife 
*  the  use.  benefit,  and  profits  of  his  real  es- 
tate for  life,  and  all  his  personal  estate  ab- 
solutely, having  full  confidence  that  she 
will  leave  the  surplus  to  be  divided  Justly 
among  my  children,'  It  was  held  that  the 
widow  took  the  personal  estate  absolute- 
ly, subject  to  no  trust,  and  that  the  word 
'surplus'  meant  what  was  left  uncon- 
sumed  or  undisposed  of  by  her.  And  it 
may  be  added  that  the  mere  expression  of 
a  purpose  for  which  a  grift  is  made  does 
not  render  the  purpose  obligatory." 
Where  it  is  doubtful  whether  a  precatory 
trust  was  intended,  the  leaning  Is  against 
it.  Mere  expressions  of  kindness  towards 
third  parties,  for  whom  a  trust  is  claimed, 
or  appeals  to  the  liberality  of  the  donee 
on  tbeir  behalf.  Is  not  enough  to  craate  a 
precatory  trust,  and  make  dubious  words 
qualify  the  legatee's  interest.  Nor  do  ex- 
pressions which  per  se  might  amount  to  a 
trust  have  that  effect  when  so  accompa- 
nied by  other  words  that  the  will  declares 
or  implies  on  the  whole  a  contrary  intent. 
Schouler,  Wills,  $  595.  Schouler,  In  noteS  to 
section 595, says :  "Some cases  seem  reluct- 
ant to  uphold  a  widow's  absolute  discre- 
tion and  control  of  the  property  as  against 
the  testator's  own  children ;  but  other 
precedents  treat  her  with  the  usual  favor, 
where  doubtful  precatory  words  accompa- 
ny an  absolute  gift  iuherfavor;"  and  that, 
"so  far  as  the  chlldi-eu  concerned  are  all  her 
own,  and  not  step-children,  we  may  well 
accede  to  the  latter  view."  And,  as  we  are 
seeking  the  intention  of  the  father  as  he 
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was  nearlng  the  boandary  ot  earthly  life, 
I  ask,  to  whom  vroald  be  more  probably— 
to  whom  could  he  more  safely  and  confi- 
dently— commit  bis  estate  for  the  comfort 
and  benefit  of  his  two  little  dauKhters  of 
one  and  three  years'  age  than  to  her  whom 
he  called  in  this  solemn  act  his  beloved 
wife,  the  mother  of  bis  children?  She,  as 
well  as  tbey,  would  need  comfort.  He 
simply  intended  to  give,  and  did  give,  his 
wife  his  personalty  absolutely,  and  his 
realty  fur  a  time,  having  the  utmost  con- 
fidence that  without  any  injunction  of  im- 
perative character,  or  even  mild  preca- 
tory words,  as  to  the  care  of  bis  children, 
she  w<iuld,  at  the  bidding  of  natural  love 
and  affection,  do  right  by  their  children.' 
The  case  cited  for  appellants  (Harrisons  v. 
Harrison,  2  Grat.l)  is  not  cuntrolliug.not 
potential,  in  this  cane.  That  will  said : 
In  the  utmost  confidence  In  my  wife,  I 
leave  to  her  all  my  wurdly  goods,  to  sell 
or  keep  for  distribution  amongst  our  dear 
children,  as  she  may  tbiok  proper.  My 
whole  estate,  real  and  personal,  are  left  in 
fee-simple  to  her,  only  requesting  her  to 
make  an  equal  distribution  amongst  our 
heirs,  and  desiring  her  to  do  for  some  of 
my  faithful  servants  whatever  she  may 
think  will  most  conduce  to  their  welfare 
without  regard  to  the  interest  of  my 
heirs."  This  was  held  very  properly  a  prec- 
atory trust,  not  an  absolute  estate  in  the 
wife,  because  here  were  strong  precatory 
words,  and  words  clearly  indicating  that 
he  did  not  mean  to  give  her  absolutely, 
but  to  give  something  for  others;  and 
these  precatory  words  were  so  strong  and 
repeated  that  nobody  could  help  seeing 
that  the  intent  was  not  to  give  her  abso- 
lutely, unfettered  with  a  trust.  The  Intent 
clearly  manifested  Itself  on  the  face  of  the 
will.  Intent  is  the  polar  star  in  construing 
wills.  Adjudged  cases  count  little;  for, 
though  wills  are  innumerable,  no  two  are 
just  alike.  We  are  to  hold  the  will  up  by  Its 
four  comers  before  us,  read  It  all,  and  see 
what  the  predominant  Idea  of  thetestator 
was,  and  that  ought  to  and  must  prevail 
against  all  doubtful  or  conflicting  provis- 
ions which  might  of  themselves  defeat  it. 
Schouler,  Wilts,  S  476.  The  predominant 
idea  was  clear  in  the  Harrison  wUi,  as  it 
Is  In  the  Wilmoth  will. 

After  writing  to  this  point,  I  meet  with 
the  Virginia  case  of  Rhett  v.  Mason,  18 
Grut.  541,  which  confirms  my  view  above 
ezpressed.  There  the  will  gave  the  wife 
all  the  estate,  real  and  personal,  "for  her 
maintenance  and  support,  and  for  the 
maintenance  and  support  ot  our  children, 
during  her  life  and  widowhood."  That 
case  bears  a  close  afllnity  to  this,  though 
its  language  is  a  little  stronger  to  create 
a  trust  against  the  widow ;  and  the  court 
held  that  she  was  entitled  absolutely  dur- 
ing widowhood  to  the  whole  profits  of 
the  estate,  and  there  was  no  trust  for  the 
children.  So  I  dismiss  the  second  clause 
of  the  will  in  hand,  holding  that  it  vests 
the  entire  personal  estate  in  Mrs.  Wilmoth 
absolutely,  and  without  any  tinist  for  her 
children  further  than  It  may  call  on  her 
conscience.  There  may  be  a  trust  In  the 
forum  of  conscience,  bat  not  in  the  forum 
of  municipal  law. 

Take  next  the  fourth  clause  of  the  will. 


tb« 


Does  It    qaallfy  or 

'B  aoBolute  right  under  the  second 


detract    from 
widow's 

clause?  The  fourth  clause  says:  "I  will 
and  direct  that  In  case  of  the  death  of  my 
wife,  and  also  the  death  of  my  two  chil- 
dren without  any  heirs,  that  my  estate, 
both  real  antf  personal,  be  placed  under 
the  control  ot  the  Western  Virginia  An- 
nual (Conference  ot  the  M.  E.  Church 
South."  etc.  These  words.  "In  case  of  the 
death  of"  a  devisee  or  legatee,  as  a  gener- 
al rule,  have  a  technical  legal  meaning  in 
wills,  as  will  be  seen  in  the  opinion  writ- 
ten by  Judge  Lucas  in  Ewlng  v^  Winters, 
11  S.  E.  Rep.  718. 84  W.  Va. — .as  be  says: 
"Standing  alone,  as  a  qualification  upon 
a  bequest  made  in  absolute  terms,  they 
are  generally  construed  to  mean  in  case  of 
the  death  of  the  donee  before  that  of  the 
testator,  and  to  have  been  Inserted  to  pre- 
vent the  lapsing  ot  the  legacy."  2  Jarm. 
Wills,  752,  states  the  rule:  "Hence  it  has 
become  an  established  rule  that  where  the 
bequest  is  simply  to  A.,  and,  in  case  of  his 
death,  or  it  he  die,  to  B.,  A.,  surviving  the 
testator,  takes  absolutely."  Likewise  2- 
Redf.  Wills,  260;  Schouler.  Wills.  S  565.  It 
we  apply  this  rule  as  applicable  to  those 
words,  it  will  declare  that  Mrs.  Wilmoth 
took  an  absolute  estate.  But,  outside  ot 
that  rale,  I  feel  sure  that  the  testator,  Wil- 
moth, meant  that  his  wife  and  children 
and  their  heirs  should  enjoy  his  estate, 
they  being  the  first  objects  of  his  bounty; 
but  should  his  wife  and  children  die  with- 
out heirs,  then,  but  not  till  then,  should 
his  church  come  in  as  second  in  his  affec- 
tion. He  did  not  mean  to  limit  the  abso- 
lute estate  in  the  personalty  already  given 
his  wife,  but  simply  that,  if  she  had  no 
heirs,  anything  left  should  go  to  the 
church.  Wouid  you  qualify  the  fee  In  the 
land  vested  by  the  will  in  the  daughters 
b,y  this  clause?  I  think  not.  Then  why 
would  it  so  operate  upon  his  widow? 
But  there  is  a  legal  reason  why  this  limit- 
ation over  to  the  conference  cannot  dero- 
gate from  her  estate,  and  that  is  that  such 
limitation  is  void  Itself,  for  the  reason  that 
the  conference  is  not  an  incorporated,  but 
a  religious,  body,  and  has  no  capacity  to 
take,  and,  even  if  it  had  been  the  design  ot 
the  will  to  qualify  Mrs.  Wilmoth 's  estate, 
the  provision  intended  to  do  so,  being  a 
nullity,  would  leave herrightsstandingun- 
sbackled  from  such  limitation.  It  certain- 
ly would  be  useless  and  inappropriate  to 
prolong  this  opinion  by  any  further  refer- 
ence to  this  feature  of  the  case  in  view  of 
the  elaborate  discussions  which  have  so 
often  taken  place  In  the  courts  of  appeals 
of  Virginia  and  this  state  upon  this  sub- 
ject. I  will  simply  collate,  for  the  benefit 
of  those  who  may  investigate  this  inter- 
esting subject,  and  as  authority  for  our 
holding  as  to  this  point  of  the  cause,  the 
decided  cases  bearing  on  It:  Gallego  v. 
Attorney  General,  3  Leigh,  450;  Brooke  v. 
Sbacklett,  18  Grat.  301 :  Seabum  v.  Sea- 
burn,  15  Grat.  428;  Janey  v.  Latane.  4 
Leigh,  327;  Com.  v.  Levy,  28  Grat.  21; 
Kelly  V.  Love,  20  Grat.  124;  Carpenter  v. 
Miller,  3  W.  Va.  174;  Bible  Society  v.  Pen- 
dleton, 7  W.  Va.  79;  Knox  v.  Knox,  9  W. 
Va.  124;  Brown  v. Caldwell,  28  W.Va.  187; 
Carskadon  v.  Torreyson,  17  W.  Va.  43; 
Mong  V.  Boush,  29  W.  Va.  119;  Wilson  v. 
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Perry,  30  W.  Ya.  168.  1  S.  E.  Rep.  303; 
Kaln  T.  Oibbnney,  101  D.  S.862.  Therefore 
we  tbink  the  fourth  clause  does  not  affect 
Mrs.  WUmoth'a  rigbtB  under  the  second 
clause.  Concurring  with  the  circuit  court 
In  the  construction  of  the  will,  we  affirm 
the  decree  as  to  that  aspect  of  the  case. 

But  it  is  asslKned  as  error  that  the  cir- 
cuit court  has  directed  the  clerk  to  qualify 
the  executrix  In  a  t>ond  of  fSOO.  It  is  urged 
that,  as  the  infants  have  no  interest  In 
the  personalty,  they  are  not  aggrieved 
by  this  feature  of  the  decree.  But  this 
omits  the  fact  that  the  will  authorizes 
the  executrix,  in  a  contingency  specified, 
to  sell  two  tracts  of  land,  given. the  chil- 
dren by  the  will ;  and  in  View  of  section  6, 
c.  85,  of  the  Code,  providing  as  to  bonds 
wbere  a  will  authorizes  an  executor  to  sell 
land,  we  must  say  that  the  children  are 
Interested  in  this  feature  of  the  decree, and 
we  must  therefore  consider  It.  And  here  I 
have  simply  to  say  that  the  constitution 
vests  In  county  courts  jurisdiction  in  all 
matters  of  probate  and  appointment  and 
qualiflcation  of  pers'inal  representatives^ 
and  the  statute  law,  so  far  as  I  see,  gives 
such  Jurisdiction  to  that  court  and  Its 
clerk,  giving  to  the  circuit  court  Jurisdic- 
tion by  a  proceeding  of  law  called  an  ap- 
peal. We  have  not  been  shown  how  the 
circuit  court  can  exercise  Jurisdiction  de- 
priving the  county  court  and  its  clerk  of 
powers  griven  them.  The  circuit  court  has 
Jurisdiction  to  construe  the  will;  and, 
generally,  when  there  is  jDrisdiction  for 
one  purpose  It  will  decree  on  the  whole 
case,  but  this  rule  ought  not  to  go  to  the 
extent  of  exerciainR  a  Jurisdiction  it  does 
not  posHess,  and  cause  it  to  Invade  anoth- 
er court.  Therefore  this  feature  of  the  de- 
cree is  erroneous.  The  matter  of  bond  and 
its  penalty  must  be  left  to  the  clerk  and 
county  court  without  any  indications 
from  us  as  to  what  bond  should  be  re- 
quired. While  a  court  of  equity  has  Juris- 
diction to  construe  a  will  upon  a  bill  filed 
in  a  circuit  court  for  that  purpose,  the 
court  cannot  go  further,  and  direct  a  clerk 
of  a  county  court  to  qualify  the  executrix 
in  a  bond  in  a  particular  penalty,  though 
the  bill  so  asks  on  the  ground  that  the 
clerk  has  demanded  a  bond  In  too  large  a 
penalty,  as  such  decree  ousts  the  county 
court  and'its  clerk  of  their  lawful  powers. 
Even  were  this  an  appeal  to  the  circuit 
court  from  the  action  of  the  county  court 
in  the  matter  of  the  qualification  of  the 
executrix,  it  seems  the  circuit  court  would 
not  have  right  to  fix  the  bond,  according 
to  Atkinson  v.  Christian,  8  Grat.  448.  We 
reverse  so  much  of  the  decree  as  directs 
that  the  clerk  qualify  the  executrix  with 
bond  in  the  penalty  of  $500,  but  in  all  otb. 
er  respects  the  decree  is  affirmed,  without 
adjudication  as  to  costs.  Affirmed  in  part, 
reversed  in  part. 

LncAS,  P.,  and  Enqlish,  J.,  concurred. 
Holt,  J.,  absent. 

(34  W.  Va.  438)  

Batlob  V.  Balch  et  al. 

(Supreme  Court  of  Avpeala  of  West  Vinfinla. 
Dea  10,  1890.) 

Wtixs— Chxboino  Lamd  with  Dxvn. 
A  testator  says  In  his  will:   "I   give  and 
Sevlae  to  my  said  wife  a  life-estate  in  the  cottage 


and  two  aorea  of  groond.  To  my  son  Stephen  I 
give  the  fee-simple  estate  of  the  two  acres  of 
land  Jost  mentioned,  subject  to  his  mother's  life- 
estate.  It  at  any  time  before  or  after  the  death 
of  my  wife  it  la  thought  expedient  to  sell  said 
lot  of  ground  and  its  Improvements,  it  is  then  my 
will  that  Stephen  receive  one  share  of  the  piu:- 
cbase  money  in  his  own  righ^  and  the  balance 
to  be  equally  divided  and  paid  over  to  his  chil- 
dren, share  and  share  alilce;  and  do  hereby  bind 
sai  d  land  and  improvements  with  the  condition  that 
the  purchase  money  shall  be  distributed  as  I  have 
here  directed. "  Held,  Stephen,  not  having  sold, 
had  the  power,  as  the  owner  in  fee-simple,  to 
diarge  the  land  with  the  payment  of  his  debts. 
(Suiuanu  by  the  Court.) 

Appeal  and  sapersedeaa  from  circuit 
court,  JettersoQ  county. 

F.  W.  Brown  and  Joseph  Crapaell,  for 
appellants.    George  Baylor,  for  appellee. 

Holt,  J.  This  is  an  appeal  taken  by 
Flora  Batch  and  others  from  a  decree  pro- 
nounced by  the  circuit  court  of  Jefferson 
county  on  the  18th  day  of  June,  1KS9,  in 
the  cause  of  George  Baylor,  trustee,  plaln- 
tlB  below  and  appellee,  against  S.  F.  Baicb 
et  al.,  defendants  below  and  appellants. 
It  is  for  the  sale  of  two  tracts  of  land  in 
order  to  pay  varloud  sums  decreed  as 
liens  against  this  leal  estate.  A  full  rec- 
ord iR  not  brought  up,  but  I  suppose 
enough  to  enable  the  court  to  pass  upon 
the  errors  assigned.  The  bill,  amend- 
ed bill,  and  amendment  to  bill  and  amend- 
ed bill,  charge,  in  substance,  that  defend- 
ant Stephen  F.  Balch  is  the  owner  of  two 
tracts  of  land,  one  containingl65 acres',  be- 
ing the  same  devised  by  Adam  Wever,  Sr., 
to  his  daughter  Mrs.  Emily  Balch,  the 
mother  of  Stephen  Balch,  for  life;  that 
his  sons  Adam  Wever,  Jr.,  and  Andrew 
Wever  had  the  option  to  buy  the  land  at 
a  price  to  be  agreed  on,  but.  It  disagree- 
ment about  the  price  should  arise,  then  it 
was  to  be  sold  at  public  auction  on  a  cred- 
it of  one,  two,  three,  four,  five,  and  six 
years,  and  proceeds  to  be  paid  to  the  six 
children  of  his  daughter  Mrs.  Elizabeth  B. 
Balch,  the  first  payment  to  be  made  to  her 
oldest  child,  the  second  to  the  next  oldest, 
and  so  on  to  the  sixth  child  and  last  pay- 
ment. Andrew  Wever  died  long  belorethe 
life-tenant;  and  Adam  Wever,  Jr.,  went 
west  many  years  ago,  and  has  not  been 
heard  ol  for  some  20  years.  The  estate  of 
Adam  Wever,  Sr.,  had  been  committed  to 
Edward  Tearney,  sberlff ;  and  as  such  ad- 
ministrator d.  b.  D.  c.  t.  a.,  Tearney  is  a 
party  defendant.  That  the  legatees  of  the 
proceeds  of  sale  of  the  165  acres  decreed  to 
be  sold,  elected  to  take  the  land  Instead  of 
the  money,  the  two  Wevers  not  wishing 
to  buy;  and  that  8.  F.  Balch,  some  time 
prior  to  1874,  acquired  ail  the  Interest  of 
the  other  parties  by  purchase  and  deeds  of 
conveyance,  under  which  he  had  held  it 
as  bis  own  from  that  time  to  this.  L.  P. 
W.  Balch,  father  of  delendant  S.  F.  Balch, 
died  in  18(18;  and  bis  administrator.  Gar- 
land Hurst,  as  sheriff.  Is  a  party  defend- 
ant. His  mother  and  llfe-teuant,  Mrs. 
Ellzdbetb  B.  Balch,  died  in  1872;  and  some 
time  during  the  pendency  of  this  suit  defend- 
ant S.  F.  Balch  was  declared  a  lunatic, 
and  defendant  Davenport  Wiltshire  is  bis 
committee.  Wiltshire,  as  such  committee; 
Aletbe  B.  Balch,  wife  of  S.  F.  Balch ;  Flora 
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Balch,  Catherine  Balcb,  Emily  Oram,  Wil- 
lie  Balcb,  cbildren  of  S.  F.  Balch ;  J.  O. 
Hnrat,  administrator  ot  Boteler  Balcb, 
deeeased,  a  child  otStepben  F.  Balch,— an- 
swered the  bill;  so  also  the  tnfant  defend- 
ants, Boteler  Balch,  Lizzie  Balch,  May 
Balch,  Royal  Balcb.  and  Alethe  Balcb,  by 
their  Kuardian  ad  litem;  so  also  Wiltshire, 
committee,  and  others  fild  a  supplement- 
al answer,  alleging  that  Stephen  B.  Balcb 
was  a  lunatic  at  the  time  he  executed  the 
deedot  trust  to  securedelendant  Reynolds, 
and  to  secure  George  Baylor,  trustee. 
On  these  papers,  general  replication,  etc., 
process  served  on  defendants  not  answer- 
ing, the  cause  came  on  to  be  heard  Decem- 
ber 6,  1888,  and  ^^as  referred  tn  Cleon 
Moore,  commissioner,  to  ascertain  the 
real  estate  of  defendant  S.  F.  Balch,  its 
value,  and  all  liens  binding  thereon,  with 
their  amounts  and  priorities.  The  com- 
missioner reports  the  lands  and  the  Hens. 
Numerous  exceptions  were  taken,  and  on 
the  IStb  June,  lS8i),  the  cause  came  on 
again  to  be  heard  on  the  papers  formerly 
readand  filed.— thedemurrer.said  reports, 
exceptions,  depositions,  evidence,  and  ex- 
hibits accompanying  the  report;  where- 
upon the  court  overruled  the  demurrer, 
refnsed  to  continue  the  case,  determined 
the  liens,  with  their  amounts  and  priori- 
ties, the  real  estate  to  be  liable,  and  on 
the  usual  conditions  directed  its  sale  on 
the  usual  terms.  There  is  nothing  in  the 
record  to  show  who  demurred,  when,  or 
what  for;  but  counsel  for  appellants,  in 
their  aFslgnmentH  of  error,  say  it  should 
havA  been  sustained  becauHe  Adam  Wever 
was  a  necessary  party.  The  will  of  Adam 
Wever  was  filed  as  an  exhibit,  as  descrip- 
tive of  the  165  acres  sought  to  be  sold, 
rather  than  to  raide  any  question  of  title 
under  the  will;  and  the  allegation  that 
Adam  Wever  had  left  the  state,  and  has 
not  been  heard  of  for  20  years,  made  it  Im- 
possible to  make  him  a  party,  for  his 
death  was  presumed.  Next,  It  is  snid  that 
Alethe  Balcb,  the  wife  of  Stephen  Balch, 
is  improperly  made  a  defendant.  She  bad 
Joined  in  two  of  the  deeds,  and  her  con- 
tingent right  of  dower  was  sought  to  be 
sold,  and  she  would  be  Interested  in  the 
surplus,  if  any.  Code,  p.  601,  c.  65,  S  3. 
Holden  v.Boggcss  Is  not  in  point,  because 
here  the  wife  had  conveyed :  there  she  had 
not.  20  W.  Vn.  62.  Stephen  Bulch  exe- 
cuted the  deed  in  1S85.  This  suit  was 
brought  in  1887,  two  years  thereafter 
The  committee  answered  in  December, 
1888,  and  the  cause  was  referred  6th  De- 
cember, 1888.  That  he  was  declared  in- 
sane after  the  suit  was  brought  raised 
no  presumption  that  he  «<raR  insane  when 
he  executed  the  trust-deed  two  years  be- 
fore; nor  was  any  evidence  of  any  kind, 
even  ex  parte,  produced  before  the  com- 
missioner or  the  court  tending  to  show 
insanity  when  the  deeds  were  made. 
Therefore  there  was  no  ground  on  which 
to  continue  the  caoue. 

The  chief  point  of  controversy  is  as  to 
the  construction  of  the  following  clause 
in  the  will  of  L,.  P.  W.  Balch :  *•  All  the 
rest  of  my  personal  property,  furniture, 
carriage,  money,  wherever  it  is  situated, 
I  leave  to  my  beloved  wife  In  her  own  ab- 
solute right.    The  whole  of  m^-  personal 


property  la  assessed  at  $1,362.  I  give  and 
devise  to  my  said  wife  a  life-estate  !n  the 
cottage  and  two  acFM  ot  ground.  To  my 
son  Stephen  I  give  the  fee-simple  estate  ot 
the  two  acres  of  land  Just  mentioned,  sab- 
ject  to  his  mother's  life-estate,  it.  at  any 
time  before  or  after  the  death  of  my  wife, 
it  is  thought  expedient  to  sell  said  lot  of 
ground  and  its  improvements.  It  is  then 
my  will  that  Stephen  receive  one  share  of 
the  purchase  money  in  his  own  right,  and 
the  balance  to  be  equally  divided  and  paid 
over  to  his  chllaren,  share  and  share  alike; 
and  do  hereby  bind  said  land  and  Im- 
provements with  the  condition  that  the 
purchase  money  shall  be  distributed  as  I 
have  here  directed."  Stephen  Balch  must 
be  held  to  take  the  fee-simple,  for  the  will 
expressly  says  so,  (after  the  wife's  life- 
estate;)  and  the  attempted  limitation 
upon  the  power  of  sale,  inseparably  inci- 
dent to  such  ownership,  must  be  held  void. 
"It  is  against  the  policy  of  the  law  to  al- 
low restraints  to  be  imposed  on  the  alien- 
ation of  the  estate  In  fee,  and  no  such  con- 
dition against  alienation  attached  to  a 
fee-simple  is  good.  Unlimited  power  ot 
alienation  is  now  an  essential  incident  ot 
a  fee-simple  estate."  Blair  v.  Muse,  8S 
Va.  2:^,  2  S.  E.  Rep.  81.  See  2  Co.  LItt. 
26:  Litt.  (Thro.  Ed.)  $$  360-!)626.  The  case 
does  not  fall  within  the  range  of  any  of 
the  exceptions,  and  in  this  aspect  need 
not  be  further  discussed.  A  limitation  to 
Stephen  until  he  aliens,  and  then  to  his 
children,  might  be  good.  See  2  Minor, 
Jnst.  25.  But  this  is  not  that  case:  tor 
the  devisee  never  thought  it  expedient  to 
sell,  but  charged  it  with  the  payment  ot 
these  debts.  The  decree  ot  the  circuit 
court  should  be  affirmed. 

Enolibb  and  Bbanmon,  JJ.,  concurred. 
Lucas,  P.,  absent. 


Stewart  v. 


(84  W.  Va.  524) 

Vandbrvort. 


{Sujntmie  Court  of  Appeals  of  Weat  Vlrvlnkk 
Deo.  16,  1890.) 

DivoBo— Friob  Mabriaob— Aumoht— STATims. 

1.  A  marriage  occurring  while  section  1,  a 
109,  Coda  Va.  IStiO,  was  In  force,  between  penooa, 
one  of  whom  bad  a  husband  then  living,  is  abso- 
lutely void  without  decree.  It  conferred  no  right 
to  alimony.  Though  the  parties  cobabitated  since 
the  Code  of  1868  took  effect,  and  though  a  suit  to 
declare  the  nullity  of  such  marriage  was  brought 
under  the  Code  of  1868,  no  alimony  can  bedeoread 
therein  to  the  woman. 

2.  Such  marriage,  as  to  the  question  of  its  va- 
lidity or  legal  character,  and  on  the  question  of 
alimony,  is  to  be  tested  by  the  law  in  force  when 
it  was  celebrated. 

8.'  A  cardinal  rule  in  interpreting  statates  is 
to  oonstrue  them  as  prospective  In  operation  in 
every  Instance,  except  where  the  intent  that  they 
shall  act  retrospectively  Is  expressed  in  clear  and 
unamblguons  terms,  or  such  Intent  is  necessarily 
implied  from  the  language  of  the  statute,  which 
would  be  inoperative  otherwise  than  retrospect- 
ively. In  doubt,  it  should  be  resolved  against 
rather  than  In  favor  of  its  retroactive  openuion. 

(SyUabiu  bv  the  Court) 

Appeal  and  avpersedeaa  from  circuit 
court,  Monongalia  county. 

P.  H.  Keck,  for  appellant.  Borkabin  A 
Sturgiaa,  for  appellee. 
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Brannon,  J.  On  May  4,  1848.  Asbury 
Vandervort  and  Rebecca  Jane  McClastey 
were  married  In  Monongalia  county,  and 
In  18.^  removed  to  the  then  far  west,  to 
Iowa,  there  llTtng  together  until  1860, 
when  one  momins  before  day-breali  he 
arose  from  bis  bed,  and  abandoning  his 
wife  and  only  child,  a  daughter  then 
about  eight  years  of  age,  without  intima- 
tion to  eitlier  ol  tbera  of  any  intention  to 
desert  them,  went  to  Illinois,  where  he 
remained,  moving  to  several  different 
points,  until  September,  188K,  when  be  re- 
turned to  Monongalia  county,  in  this 
state.  In  all  the  28  years  from  his  deser- 
tion to  August.  1888.  there  wan  no  commu- 
nication between  him  and  his  wife  and 
child ;  no  tidines  whatever  came  to  htm 
of  them,  nor  to  them  of  him ;  tfieir  exist- 
ence was  as  if  blotted  out  to  him,  and  his 
to  them.  His  family,  as  his  brother  says, 
regarded  him  dead.  She  states  that  he 
bad  been  sick  tor  two  years,  had  not 
worke<i  any  tor  two  months,  had  taken  a 
great  deal  of  quinine  for  ague,  and  his 
mind  was  weak,  but  he  was  not  a  mani- 
ac ;  that  the  same  week  he  left  she  heard 
he  had  gone  towards  the  Mississippi  river; 
that  she  wrote  to  Virginia  to  know  if  be 
had  come  here,  but  bis  friends  had  heard 
nothing  of  him ;  that  she  advei-tlHed  for 
him  in  two  or  three  papers.  In  1X64  the 
wife  and  child  returned  .from  Iowa  to 
Monongalia  county,  and  on  October  1, 
1867.  after  a  few  months'  courtship,  she 
and  William  N.  Stewart  were  married  in 
Monongalia  county.  Stewart  and  she 
cohabited  as  roan  and  wife  until  August, 
1888.  While  sbe  was  absent  visiting  in  a 
neighboring  county  a  letter  came  from  the 
first  husband  to  Monongalia  county  to  his 
brother,  informing  the  latter  that  he  would 
soon  visit  him;  and  when  she  reached  the 
depot  at  Morgantuwn.  on  her  return  home, 
she  was  informed  reliably  of  this  fact, 
and  advised  not  to  return  to  Stewart's 
house;  and  she  and  Stewart  never  after- 
wards lived  together.  Early  In  Septem- 
ber, 1888,  the  first  .husband  appeared  in 
Monongalia.  It  clearly  appears  that 
Stewart  believed  the  first  husband,  Van- 
dervort, dead  when  he  married  Mrs.  Van- 
dervort. He  says  that  he  stated  to  her 
before  the  marriage  that  he  had  beard 
Boniu  donbts  expressed  whether  Vander- 
vort was  dead,  and  she  replied  that  he 
was  dead,  and  that  he  had  taken  quinine 
and  lost  his  reason,  had  wandered  away  , 
and  was  found  dead  on  the  prairie  SO  or 
35  miles  away;  that  the  body  was 
badly  decayed;  that  she  did  not  go  to  see 
him,  but  the  evidence  from  the  hair  and 
clothing  was  that  of  ber  husband;  and 
tbat  this  statement  allayed  his  fear.  She 
says  that  she  got  a  lady  friend  to  tell  him 
about  her  husband's  death;  that  before 
the  marriage  he  said  to  her  that  his 
brother  had  said  there  was  a  probability 
that  her  first  husband  might  be  living, 
and  she  then  asked  him  it  this  lady  had 
not  told  him  the  circumstance,  and  he 
said  she  bad  told  him  about  the  disap- 
pearance, and  some  clothes  bring  found ; 
and  that  she  herself  then  told  him  tbat 
the  clothes  were  found,  and  a  man  an- 
swering bis  description  found  dead  in  a 
rom-field  20  miles  from  where  they  lived; 
v.l2B.E.no.l5 — 47 


and  tbat  still  later,  Stewart  still  mention- 
ing the  subject,  she  said  to  him,"  Mr.  Stew- 
art, I  have  told  you  all  I  know  about  him, 
and  if  yon  are  not  satisfied.  It  Is  all 
right;"  and  he  never  mentioned  it  after- 
wards. It  may  be  said  that  she  might 
hare  had  more  definite  information  by 
tracing  her  huRband  up,  or  at  least  going 
to  the  pluce  where  the  dead  man  spoken 
of  by  hearsay  was.  But  he  had  been  long 
gone  without  a  syllable  from  him,  and 
she  living  close  to  his  kindred,  and  bear- 
ing nothing.  It  is  probable  that  she  be- 
lieved him  dead,  and  acting  on  the  legal 
presumption  ol  death,  from  seven  years' 
absence  without  information  of  bis  con- 
tinued lite,  she  married  the  second  time 
under  honest  conviction  of  his  death. 
When  sbe  married  Stewart  he  had  seven 
children  aged  from  two  months  to  thir- 
teen years.  She  says  she  took  charg^e  of 
his  household  affairs  and  children,  and 
dlscharfied  her  duties  faithfully  as  a  wife 
for  Stewart.  She  says:  "*I  worked,  I 
washed,  churned,  miike<l,  and  cooked 
through  the  day.  At  night  I  would  sit 
and  sew,  patch,' and  darn  till  12, 1,  and 
2  o'clock.'^  Having  doubt  about  his  le- 
gal statiia,  especially  In  view  of  the 
change  in  the  law  below  spoken  of,  Stew- 
art l)rougbt  this  suit  to  have  a  Judicial 
sentence  of  the  nullity  of  the  second  mar- 
riage, and  a  decree  was  rendered  declar- 
ing Its  nullity,  but  requiring  him  to  pay 
her  $.500  alimony ;  and  to  get  relief  from 
this  alimpny  he  appeals  to  this  court. 

To  constitute  a  valid'  marriage,  the  par- 
ties must  not  only  be  willing  to  marry, 
but  they  must  not  labor  under  any  legal 
disability.  Prior  marriage  was  not,  at 
common  law.  a  canonical  dlHability  ren- 
dering the  contract  merely  voidable,  but 
it  was  a  civil  or  legal  dlHability.  tender- 
ing the  seccmd  marriage  void  absolutely 
to  all  intents  and  purposes,  being  con- 
demned by  the  New  Testament  ( Matt.  xlx. 
4-9 ;  1  Cor.  vil.  4)  and  by  the  laws  of  most 
states.  1  Tuck.  Bl.  Conim.  93;  1  Minor, 
Inst.  237;  1  BlHh.  Mar.  A  DIv.  §  800.  By^ 
the  statute  law  in  force  when  this  second 
marriage  was  solemnized,  (Code  Va.,  Ed. 
1N6(),  c.  109,  8  1.)  It  was  absolutely  void, 
for  It  provided  that  all  marriages  prohib- 
ited byiawon  account  ol  either  of  the 
parties  having  a  former  wife  or  husband 
then  living  should  "be  absolutely  void, 
without  any  decree  of  divorce  or  other 
legal  process. "  But  though  such  a  mar- 
rage  Is  void  without  Judicial  sentence  of 
its  nullity,  for  obvious  reasons  such  sen- 
tence is  prudent  and  advisable,  and  the 
same  statute  In  section  4  gave  either 
party  right  to  sue  to  obtain  such  a  de- 
cree. Then  the  question  arises  whether 
In  granting  a  decree  of  the  nullity  of  such 
a  marriage,  alimony  could  be  given  the 
woman  Here  It  Is  very  clear  that,  with- 
out authority  of  statute,  alimony 
could  not  be  decreed,  for  it  never  was  8 
marriage,— the  woman  never  was  a  wife 
2  Bish.  Mar.  &  DIv.  §  376;  Schonler.  Husb 
&.  Wife,  §  553.  Then  Is  there  any  statute 
conferring  power  on  a  court  to  give  ali- 
mony in  such  case?  Suppose  the  suit 
brought  before  our  Code  of  1868.  Section 
12,  c.  109,  Code  1860,  provides  tbat  upon 
decreeing  tbe  dissolution  of  a  marriage. 
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and*  also  npon  decreeing  a  divorce, 
wbetber  from  the  ^ond  of  matrimony  or 
from  bed  and  board,  tbe  court  shall  make 
such  fnrtber  decree  as  it  sball  deem  ex- 
pedient concemlns  tbe  estate  and  malnt^ 
nance  of  tbe  parties  or  eitber  of  tbem. 
Now,  this  is  not  a  suit  for  divorce  from 
the  baud  of  matrimony  or  from  bed  and 
board,  under  sections  6  and  7,  tor  causes 
therein  specifled,  but  it  is  a  suit  to  de- 
clare tbe  nnllity  of  tbe  marriage  under  sec- 
tion 4;  and  therefore  this  case  could  not 
fall  under  those  words  of  section  12,  "and 
also  upon  decreeing  a  divorce,  wbetber 
from  tbe  bond  of  matrimony  or  from  bed 
and  board;"  and,  if  it  fulls  under  that 
section  at  all,  it  must  be  under  tbe  words, 
"upon  decreeing  tbe  dissolution  of  a  mar- ' 
riage. " 

Here  we  must  recall  tbe  fact  that  this  is 
no  marriage.  Literally,  the  ezpresRion, 
"upon  decreeing  tbe  dissolution  of  mar- 
riage," would  call  for  a  marriage,  not  a 
nullity;  for  it  is  a  contradiction  in  terms 
to  tailc  about  decreeing  the  dissolution  of 
a  marriage  when  that  with  which  we  are 
dealing  is  not  the  shadow  of  a  mar/iage. 
But  though,  strictly  speaking,  this  is  so, 
tbe  question  occurred  to  me  whether,  for 
the  purposes  or  within  tbe  meaning  of  tbe 
language,  "  npon  decreeing  the  dissolution 
of  a  marriage,"  such  a  marriage  could  be 
regarded  a  marriage  in  the  eye  of  this  Code 
chapter,  especially  as  it  gives  a  suit  to  de- 
clare the  nullity  of  a  marriage,  and  then 
provides  what  may  bo  done  upon  decree; 
in  other  words,  would  section  12,  provid- 
ing what  courts  might  do  as  to  main- 
tenance upon  decreeing,  apply  to  all  mar- 
riages as  to  which  preceding  sections  al- 
lowed suit"  to  be  brought?  What  mar- 
riages do  these  words, "  upon  decreeing  the 
dissolution  of  a  marriage,"  relate  to? 
Turning  back  to  section  l,c.  109, Code  1860, 
we  find  it  providing  for  divers  kinds  of  de- 
fective marriages,  stamping  some  as  void 
absolutely,  others  as  void  only  from  de- 
cree. It  reads:  "All  marriages  between  a 
white  person  and  a  negro,  and  all  mar- 
riages which  are  prohibited  by  law  en  ac- 
count of  eitber  of  the  parties  having  a 
former  wife  or  husband  then  living,  shall 
be  absolutely  void,  without  any  decree  ol 
divorce  or  other  legal  process.  All  mar- 
riages wbicb  are  prohibited  by  law  on  ac- 
count of  consariguinity  or  afiinity  between 
the  parties,  ail  marriages  solemnized  when 
either  of  the  parties  was  insane,  oi  incapa- 
ble from  physical  causes  of  entering  into 
the  marriage  state,  shall,  if  solemnized 
within  this  state,  be  void  from  the  time 
they  sball  be  so  declared  by  a  decree  of  di- 
vorce or  nullity,  or  from  tbe  time  of  the 
conviction  of  the  parties  under  tbe  tbird 
section  of  theone  hundred  and  nlQcty-eizth 
chapter,"  (that  is,  for  marrying  relatives.) 
Now,  as  this  covers  twoclasses  of  defective 
marriages,  that  is,  tbose  void  and  those 
voidable  only  by  Judicial  sentence,  I  would 
apply  the  words,  "upon  decreeing  tbe  dis- 
solution of  a  marriage  •  •  •  the  court 
may  make  such  further  decree  as  shall  seem 
expedient  concerning  the  estate  and  main- 
tenance of  the  parties, "  not  to  the  mar- 
riages declared  by  the  first  section  absolute- 
ly void  without  decree,  which  never  for  a 
moment  were  marriages,  but  ,to  tbosa  de- 


clared void  from  the  time  of  decree,  which 
nnttl  such  decree  are  valid.  Under  this 
section  1  are  marriages  defective  because 
of  what  at  common  law  were  regarded  as 
canonical  disabiiitieB,  which  botb  at  com- 
mon law  and  under  this  section  would  be 
voidable  only,  and  also  marriages  void 
both  at  common  law  and  under  the  sec- 
tion because  of  legal  disabilities;  and. 
though  we  may  say  the  statut«  makes  all 
the  impediments  now  legal, yet  It  preserves 
the  distinction  aforetime  prevailing  be- 
tween the  effect  of  canonical  and  legal  dis- 
abilities,—that  is,  between  marriages  void 
and  voidable;  and  I  do  not  think  tbe  Code 
of  I860  intended  to  confer  on  courts  power 
to  allow  alimony  where  tbe  marriage  was 
absolutely  void.  Thus  tested  by  the  Code 
of  1860  in  force  when  this  second  mar- 
riageoccurred,  I  conclude  that  no  alimony 
could  be  given  her. 

But  some  complication  is  infused  Into 
the  case  by  the  change  of  the  statute  made 
by  the  West  Virginia  Code  of  1868,  for  Its 
section  1,  c.  64,  makes  none  of  these  mar- 
riages absolutely  void  without  decree,  but 
makes  all  void  only  from  decree.  It  reads 
as  follows:  "All  marriages  between  a 
white  person  and  a  negro ;  all  marriages 
wfiich  are  prohibited  by  law  on  account 
of  either  of  the  parties  having  a  former 
wife  or  husband  then  living ;  ail  marriages 
which  are  prohibited  by  law  on  account 
of  consanguinity  ur  affinity  between  the 
parties;  ail  marriages  solemnized  when 
either  of  tbe  parties  was  insane,  orincapa- 
ble  from  physical  causes  of  entering  into 
tbe  marriage  state,  or  under  the  age  of 
consent,— shall,  it  solemnized  in  this  state, 
be  void  from  the  time  they  are  so  declared 
by  a  decree  of  divorce  or  nullity."  In  the 
Code  of  1868,  section  4  gives  a  suit  for  an- 
nulling a  marriage,  sections  5  and  6  suits 
for  the  two  kinds  of  divorce,  and  section 
11  Is  Just  the  same  as  section  12  in  the  Code 
of  1860  relative  to  decreeing  maintenance; 
so  that,  though  the  first  section  of  this 
chapter  in  the  Code  of  1868  makes  ail  mar- 
riages void  only  from  decree.  It  leaves  tbe 
provision  as  to  decreeing  maintenance  the 
same.  It  may  thus  be,  though  we  are  not 
called  on  to  say,  that  on  decreeing  the 
nullity  of  such  a  marriage  as  this,  solem- 
nized since  the  1st  day  of  April,  1869,  when 
the  Code  of  1868 took  effect, alimony  might 
be  decreed,  as  It  might  be  said  that  under 
the  Code  of  1868  such  a  marriage  is  not  a 
vanity,  but  a  marriage,  until  a  decree  of 
dissolution.  But  suppose  this  were  so, 
does  this  marriage,  dating  before  this  great 
chang^e  in  the  law,  fail  under  the  new 
law  ?  Can  this  amendment  have  the  effect 
to  convert  a  marriage  void  under -the  law 
In  force  when  it  occurred  into  a  legal  mar- 
riage, and  impart  to  it  the  right  of  alimony 
which  it  did  not  then  possess?  Can  tbe 
amendment  retroact  and  bind  the  man  by 
an  obligation,  a  proprietary  obligation, 
not  imposed  on  him  by  tbe  law  then  In 
force,— that  i8,toglve  alimony?  This  Is  a 
proprietary  obligation,  for  it  would  lay 
upon  his  property  the  burden  of  alimony. 
In  the  first  place,  one  of  the  cardinal  mles 
by  which  courts  are  governed  In  Inter- 
preting statutes  Is  that  they  must  be  con- 
strued as  prospective  in  every  instance,  ex- 
cept where  tbe  Intent  that  they  sball  act 
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retrospectively  is  expressed  in  clear  and 
unambiguouH  terms,  or  sucb  intent  is  nec> 
efisarily  Implied  from  the  langnas^e  of  the 
act,  which  woald  be  inoperative  otherwise 
than  retrospectively.  Itisnotenougbtbat 
the  language  is  general  enough  to  cover 
past  transactions  to  Jasttfy  a  retroactive 
construction.  Every  reasonable  doubt  is 
resolved  against  a  retroactive  operation 
of  the  statute.  Wade,  Retro.  Laws,  SS  S4, 
36;  Duval  v.  Malone,  14  Grat.  24;  1  Bish. 
Mar.  &  DIv.  §§  9»-103;  Blsh..St.  CMmes,  S 
82.  "Words  In  a  statute  ought  not  to  have 
a  retrospective  operation  unless  they  are 
so  clear,  strong,  and  imperative  tbut  no 
other  meaning  can  be  annexed  to  them,  or 
nnless  the  intention  of  the  legislature  can- 
not be  otherwise  satisfied ;  and  such  is  the 
settled  doctrine  of  the  court,  "—Is  the  lan- 
guage used  twice,  at  least,  by  the  United 
States  supreme  court  as  Its  rule  In  this  mat- 
ter. U.  S.  V.  Heth,  3  Cranch,  413;  Chew 
Heong  V.  U.  S.,  112  U.  S.  559,  5  Sup.  Ct. 
Rep.  255. 

This  is  a  fundamental  and  salutary 
principle  in  the  construction  of  statutes, 
and  dates  back  to  an  ancient  date  in  the 
English  law, expressed  in  the  rule  and  law 
of  parliament  that  dovh  ponstitvtio  tutu- 
lis  forwan  debet  Impunere  noo  prxterltls. 
6  Bac.  Abr.  870;  Bracton,  lib.  4,  fol.  2;  2 
Minor,  Inst.,  292.  Lord  Cukelays down  the 
rule,  and  I  think  his  rule  Is  applicable  in 
this  case,  that  acts  of  parliament  are  to 
be  so  construed  as  that  no  man  shall  by 
literal  interpretation  be  punished  or  en- 
damaged. 2Co.  LItt.SeOa.  Bluckstone.in 
1  Comm.46,  says,  that  all  laws  are  to  com- 
mence in  ftttnro,  and  operate  prospective- 
ly. A  notable  early  instance  of  this  rule 
of  construction  was  under  the  statute 
which  broadly  declared  that,  "fi-om  and 
after  the  twenty-fourth  of  June.  1677,  no 
action  should  be  brought  to  charge  any 
person  upon  any  agreement  made  in  con- 
sideration of  marriag^e,  •  •  •  .unless 
such  agreement  be  in  writing;"  and  it 
was  held  In  the  court  of  king's  bench  not 
to  applj'  to  promises  before  the  act.  Hel- 
more  v.  Shuter,  2  Show,  17,  2  Mod.  810,  2 
Lev.  227,  T.  Jones,  108.  As  Kbnt,  C.  J., 
says,  when  we  consider  that  this  decision 
was  as  early  as  the  reign  of  Charles  II., 
we  are  Impressed  with  the  spirit  of  equity 
and  independence  of  the  English  courts. 
This  principle  was  taken  from  the  civil 
law.  See  case  of  Dash  v.  Van  Kleeck,  7 
Johns.  477,  and  note,  where  full  discus- 
sion of  this  doctrine  will  be  found.  In  Re 
Tuller,  79  111.  99,  It  is  held  that  "generally 
all  laws  are  to  be  construed  as  prospect- 
ive, and  not  to  prejudice  or  affect  past 
transactions  of  the  citizen."  A  statute  de- 
clared that  a  marriage  shall  be  deemed  a 
revocation  of  a  prior  will,  and  it  was 
argued  that  as  the  will  did  not  take  effect, 
and  no  rights  vested  under  it,  until  testa- 
trix's death,  its  validity  depended  on  the 
statute  as  it  was  at  her  death;  but  the 
court  said  not.  In  City  of  Richmond  v. 
Supervisors,  83  Va.  204,  2  S.  £.  Rep.  26,  It 
is  held  that  this  rule  applies  to  remedial 
statutes*  and  the  quotation  is  made  from 
Potter's  Dwar.  St.  164,  note,  that  "even 
remedial  statutes  are  to  be  deemed  pros- 
pective in  operation,  and  not  to  be  ap- 


plied to  proceedings  pending  at  the  time 
ol  their  enactment,  unless  a  contrary  in- 
tent appears. " 

In  addition  to  this  rale  forbidding  a  re- 
troactive operation  to  statutes  by  mere 
construction,  It  is  to  be  noted  that  the 
Code  of  1868  Itself,  which  changed  the  law 
as  above  stated,  in  chapter  166,  SS  1,  2, 
provides  that  Its  adoption  shall  repeal  all 
statutes  of  a  general  nature,  but  that 
their  repeal  shall  not  affect  any  act  done, 
or  any  right  established  or  accrued,  before 
Its  adoption,  save  that  proceedings  there- 
after had  shall  conform  as  nearly  as  prac- 
ticable to  the  Code.  1  do  not  say  that 
statutes  merely  regulating  the  conduct  of 
legal  proceedings  In  courts  do  not  apply 
to  past  transactions,  but  when  they  touch 
the  essential  right  of  a  party  they  cease  to 
have  that  character.  Here  it  Is  not  a  mat- 
ter relating  only  to  the  remedy;  it  affects 
the  right  of  the  party  essentially.  See 
Potter's  Dwar.  St.  162,  and  note  9.  Sure- 
ly, under  this  rule,  there  Is  no  call  upon 
us  to  say  that  the  new  statute  makes  that 
a  marriage  which  till  then  was  not,  and 
imposes  a  pecuniary  burden  on  the  man 
charging  his  property  not  imposed  on  him 
by  the  law  testing  the  transaction  when 
it  occurred.  Were  we,  by  plain  language 
importing  a  retroactive  intent  in  the  legis- 
lature, called  on  to  give  the  Code  of  1868 
such  effect,  I  should  say  that  there  was 
no  power  In  the  legislature  to  enact  such 
a  statute  affecting  the  personal  rights  of 
the  citizen  so  seriously  and  gravely,  by  con- 
verting a  union  not  matrimonial  in  legal 
aspect  into  a  matrimonial  relation,  and 
imposing  the  burden  of  alimony  where 
none  was  before,  because  It  would  in  effect 
take  one  man's  property,  and  give  it  to 
another,  and  violate  that  feature  of  onr 
constitutional  law  which  says  that  the 
citizen  shall  not  be  deprived  of  his  prop- 
erty without  due  process  of  law.  Statutes 
cannot  validate  deeds,  wills,  and  Judicial 
proceedings,  and  thus  divest  vested 
rights  of  property  from  one,  and  confer  the 
same  on  another.  Neither  can  it  validate 
a  marriage  void  /o  toto  at  the  time  when 
made,  and  thus  Impose  the  burden  of  ali- 
mony,— the  burden  of  maintenance  of  a 
person  as  a  wife  who  in  law  is  no  wife. 
See  Waiie,  Retro.  Laws,  §  166  et  seq.  "  Ev- 
ery statute  which  takes  away  or  impairs 
a  vested  right  acquired  under  existing 
laws,  or  creating  a  new  obligation,  im- 
poHes  a  new  duty,  or  attaches  a  new  disa- 
bility in  respect  of  transactions  or  consid- 
erations already  past,  must  be  deemed 
retrospective  In  operation,  and  opposed 
to  those  principles  of  Jurisprudence  which 
have  been  universally  recognized  as 
sound."  Broom,  Leg.  Max.  68.  Hard  as 
may  be  the  fate  of  the  defendant,  after  liv 
Ing  ond  laboring  with  the  plaintiff  21 
years,  to  be  turned  out  up<m  the  world 
penniless,  in  old  age,  the  plaintiff  objects 
to  paying  this  alimony,  and  this  court  has 
but  to  apply  the  law  as  it  sees  it,  and  re 
verse  so  roach  of  the  decree  as  requires  the 
plaintiff  to  pay  the  defendant  fSOO,  and  in 
all  other  respects  affirm  it. 

Ldcas,    p.,   and   Enousb,    J.,  eoncor. 
Holt,  J.,  absent. 
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Floid  Of  al.  V.  Thomas. 

{Supreme  Corwt  of  North  CaavUma.    Feb.  Ifl, 
1891.) 

'CoimuBioTiNe  Witmbsb— Colli.tsbai.  Iwub. 
In  an  action  of  waste,  defendant  was  al- 
lowed to  testify  that  he  used  Uie  lahd  as  a  pru- 
dent man  would  his  own;  that,  at  the  time  of 
committing  the  alleged  waste,  he  in  fact  believed 
that  he  hM  a  fee-simple  title,  and  further,  on 
cross-examination,  that  he  had  not  admitted  in  a 
verified  answer  in  another  aotlon  that  when  he 
bought  the  land  he  knew  his  grantor  had  paid  for 
it  with  property  in  which  his  wife  had  a  life  in- 
terest, and  the  present  plaintifTs  a  remainder. 
Held,  that  the  latter  statement  could  be  contra- 
dicted by  patting  in  evidence  snch  answer. 

Appeal  from  saperior  coart,  Northamp- 
ton county ;  Womack,  Judge. 

The  defendant,  E.  1.  Thomas,  was  ex- 
amined as  a  witness  in  bis  own  behalf, 
and  testified,  in  substance,  that  there  bad 
been  no  waste  committed;  "that  he 
[witness]  had  used  the  land  as  a  prudent 
man  would  his  own  land,  and  that, at  the 
time  the  acts  alleged  to  constitute  waste 
were  allei^ed  to  have  been  committed,  he 
believed  that  he  was  the  owner  In  fee-sim- 
ple of  the  locas  in  qao,  and  used  it  as  he 
did  his  own  land."  On  cross-examination 
be  was  asked  by  plaintiffs' counsel  if  he  did 
not  know  that  be  never  was  the  owner  In 
fee-simple  of  the  land.  Witness  answered, 
"No."  He  was  then  asked  whether.  In 
another  action  between  plaintiffs  and  wit- 
ness, determined  at  January  term,  1889,  of 
.this  court,  it  had  not  been  decided  that 
witness  was  tenant  for  life  of  Mrs.  J.  O. 
Floyd,  and  that  the  plaintiffs  herein  were 
the  romalnder-men.  Witness  answered, 
''Yes."  .Witness  was  then  asked  whether 
be  did  not,  in  his  verified  answer  filed  in 
that  action,  admit  tbat.'When  be  bouKht 
the  land  from  J.  G.  Floyd,  be  knew  that 
said  t'loyd  paid  for  It  with  the  proceedsof 
slaves  In  which  Mrs.  Floyd  had  a  life-estate, 
with  remainder  to  the  present  plaintiffs. 
Witness  answered,  "No;  he  never  knew 
anything  about  bow  it  was  paid  for." 
Therefore,  the  plaintiffs  offered  In  evidence 
Uie  said  answer  uf  defendant.  Defendant 
objected,  on  the  ground  that  the  matter 
was  collateral,  and  plaintiffs  were  bound 
by  answer.  Objection  overruled,  and  de- 
fendant excepted.  The  part  of  the  answer 
mentioned,  admitted  notice  of  the  pur- 
chase of  the  land  with  said  slaves  at  the 
time  witness  purchased.  Verdict  for  the 
plaintiff.  Motion  for  a  new  trial  refused. 
Judgmfnt;  appeal  by  defendant.  The 
plaintiffs  alleged  as  a  ground  for  demand- 
ing damage  that  thedefendant  committed 
voluntary  waste  by  cutting  valuable  tim- 
ber trees,  and  also  permitted  the  dwelling- 
house,  stables,  bams,  and  outhouses  to  fall 
into  decay  for  want  of  repairs.  The  de- 
fendant answered  that  he  had  dealt  with 
the  land  In  a  husband-like  manner,  and  In 
clearing  had  been  careful  to  observe  tbe 
proper  proportions  which  prudent  owners 
In  fee  would,  between  cleared  and  wood- 
land, observe  In  clearing  tbe  woodland, 
and  that,  uutil  the  dwelling-house  had 
been  burned.  It  was  occupied  by  John  (i. 
Floyd  and  wife,  Eraila.  The  defendant 
averred  further  that  under  his  manage- 
ment the  land  had  been  made  more  val- 
uable than  when  he  took  possession. 


W.  H.  Day  and  R.  B.  Peeblea,  for  appel- 
lant. R.  O.  Burton,  Jr.,  and  W.C.  ButFen, 
for  appellees. 

AVKRT,  J.,  {after  stating  the  Acta  ma 
above.)  The  defendant,  after  teatUytng 
on  bis  examination  In  chief  that  he  bad, 
as  tenant  for  the  life  of  Mrs.  Emma  Floyd, 
used  the  land  as  a  prudent  man  would  his 
own,  stated  further,  without  objection, 
that,  at  tbe  time  when  It  was  alleged  he 
had  incorred  liability  for  waste,  he  be- 
lieved he  was  the  owner  In  fee-simple,  ajid 
had  exercised  the  same  carein  the  manage- 
ment of  it  that  he  had  exhibited  in  deal- 
ing with  his  own  land.  Tbe  gmvamen 
of  the  complaint  is  that  tbe  defendant 
unlawfully  cut  down  and  destroyed  val- 
uable timber  trees.  The  defense  la  that 
he  cut  down  trees  in  clearing  snch  a  por- 
tion of  the  woodland  as  a  prudent  owoer 
in  fee,  observing  the  accepted  rules  of  good 
husbandry,  would  have  cleared  for  colti- 
vation,  and  was  not  therefore  answerable 
to  the  remainder-men  for  volantary  waste. 
The  jury  In  responding  to  the  issues  would 
be  required  to  pass  upon  the  qaestion 
whether  the  defendant  Inflicted  lasting  in- 
jury to  the  inheritance  in  preparing  tim- 
bered land  for  cultivation,  or  whether  thi> 
cutting  of  trees  was  merely  Incidental  to 
tbe  opening  for  cultivation  of  such  por- 
tion of  the  woodland  as,  in  the  exercise  of 
reasonable  care,  he  wonld  have  cleared 
bad  be  been  the  owner  in  fee.  He  bad  been 
allowed  to  testify,  without  objection,  that 
he  did  not  believe  at  tbe  time  tliat  he  was 
only  a  life-tenant.  Whether  this  testi- 
mony was  competent  or  not  it  was  rer- 
tainly  not  collateral.  The  defendant  had 
been  permitted  to  state  bis  opinion  as  to 
the  nature  of  hia  own  estate  in  the  land. 
He  had  therefore  tbe  benefit  of  whatever 
weight  the  jury  might  give  to  that  fact. 
In  determining  whether  he  was  as  careful 
as  a  prudent  owner  of  the  fee  would  have 
been  In  adjusting  the  proportion  of  cleared 
and  wdoded  land.  Having  testified,  there- 
fore, to  an  opinion,  which  tended  tocorrot*- 
oratn  bis  statement,  that  in  fact  he  man- 
aged the  land  as  a  skillful  husbandman 
would  his  own.  It  was  competent  to  con- 
tradict him  by  asking  whether  he  knew 
certain  facts  Inconuistent  with  such  bellel 
on  his  part,  and  then  to  put  in  evidence 
a  verified  answer  filed  by  the  witness,  em- 
bodying statements  not  reconcilable  with 
hl»  evidence.  1  (jreenl.  Ev.  S  449;  State  v. 
Kirkman,  68  N.  O.  246;  Steph.  Dig.  Ev.  art 
182.  Collateral  facts  are  such  as  are  inca- 
pable of  affording  any  reasonable  presump- 
tion or  inference  as  to  the  principal  fact  or 
matter  in  dispute,  i  Greenl.  Ev.  {  62. 
As  we  have  seen,  the  opinion  given  In  this 
ca«e  became  important  on  account  of  its 
tendency  to  corroborate  the  evidence  of 
the  defendant  upon  the  very  question  on 
which  the  finding  of  thejury  depended, and 
the  plaintiff  uould  not  refrain  from  contra- 
dicting it  without  peril.  The  case  there- 
fore does  not  fall  within  the  rule  in  refer- 
ence to  collateral  matters.  Edwards  v. 
Sullivan,  8  Ired.  302.  The  belief  that  he 
was  the  owner  in  fee.  If  it  existed,  was 
calculated  to  stimulate  the  defendant  to 
exercise  care  In  dealing  with  the  land.  It 
was  a  motive  to  make  him  act  the  i>art 
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of  a  prudent  person  holding  the  fee.  Proof 
that  be  knew  he  bad  nu  more  than  a  Ilte- 
eetate  was  evideuce,  if  not  of  an  incentive 
to  commit  waste,  at  least  of  the  absence 
of  any  selfish  motive  for  protecting  the 
inheritance  against  injary.  We  think, 
therefore,  that  there  was  no  error  in  ad- 
mitting  the  testimony,  and  the  Judgment 
Is  affirmed. 


O08  N.  C.  2S2) 

Banks  v.  Gat  Mandf'o  Co. 

(Sttpreme  Court  of  North  CaroUna.    Feb.  18, 
1801.) 

FLBADIKOS    —   VEBinCATIOK     BT     COBPOKATIOR'S 

AosNT  —  Uaijciovs  Fbobioution  —  Covtixv- 

AXCC 

1.  Under  Code  N.  O.  |  258,  providinK  that 
"when  s  corporation  is  a  party  the  verinoatlon 
may  be  made  by  an  officer  thereof, "  a  verifica- 
tion by  an  agent  is  inaniflcient. 

2.  After  striking  from  the  flies  a  oorpora- 
Uon's  pleading  because  not  verified  by  an  offioer, 
it  is  not  an  abuse  of  discretion  for  the  court  to 
refuse  a  continuance  for  the  purpose  of  procuring 
a  proper  verification. 

8.  Where  judgment  by  detaultwasentered  for 
want  of  a  verffled  answer  to  a  complaint  for  ma- 
licious prosecution,  the  court  properly  refused 
to  submit  to  the  Jury  the  question  whether  there 
was  a  malicious  prosecution,  and  confined  the  !•- 
see  to  the  quantum  of  damages. 

Appeal  from  superior  court.  Gates 
county. 

Action  by  John  Banks  aitainst  the  Ga^ 
Manufacturing  Company  for  damages  tbr 
malicious  prosecution.  When  the  case 
was  called  for  trial,  defendant  corpora- 
tion offered  a  paper  verifled  by  its  agent, 
as  an  answer  to  the  verified  complaint. 
This  was  held  Insafflclent,  and  was 
stricken  from  the  flies,  whereupon  defend- 
ant moved  for  a  continuance  in  order  to 
procure  a'  verification  by  one  of  its  officers, 
which  was  denied.  Defendant  then  re- 
quested the  court  to  submit  to  the  Jury 
the  question.  "Did  the  defendant  prose- 
cute the  plaintiff  mallctoualy  and  without 
probable  cause?"  The  request  was  re- 
fused, and  the  only  qoestloii  subniitted 
was  as  to  the  amount  of  the  damages. 
Verdict  and  judgment  went  for  plaintiff,  a 
motion  for  n  new  trial  was  overruled, and 
defendant  appealed. 

L.  L.  Smith,  for  appellant.  W.  W. 
Bond,  for  appellee. 

Cl,abr,  J.  Code,  J  258.  prescribes  "  when 
a  corporation  is  a  party  the  verification 
may  be  made  by  any  olticer  thereol."  The 
answer  of  the  defendant  company  is 
sworn  to  by  an  agent  merely,  and  his 
honor  rightly  held  that  the  answer  was 
not  verified.  Code,  §  217,  permits  a  sum- 
mons against  a  corporation  to  be  served 
on  an  agent,  bnt  this  was  not  extended 
to  verification  of  pleadings  by  the  corpo- 
ration. There  is  an  evident  reason  for  the 
difference.  Besides,  if  the  answer  of  a  cor- 
jKtration  could  be  verifled  by  an  agent,  the 
affidavit  is  not  sufficient  in  that  it  does 
not  set  forth  "bis  knowledge  or  the 
grounds  of  his  belief  on  tbe  subject,  and 
the  reason  why  it  is  not  made  by  the 
party."  When  the  verification  Is  by  an 
officer  of  tbe  company,  this  Is  not  re- 
quired, for  the  officer  speaks  for  and  Is  the 
mouth-piece  of  the  corporation,  (Bunk  v. 


Hutchison,  87  N.  C.  22,)  but  it  is  neces- 
sary to  be  set  out  in  all  cases  where  tbe 
Teriflcation  Is  made  by  an  agent  or  attor- 
ney. The  court  In  its  discretion  might 
have  allowed  tbe  answer  to  be  verified 
properly,  (Code,  §  274,)  and  have  granted 
a  continuance  for  that  purpose,  as  prayed 
by  the  defendant;  but  its  refusal  of  tbe 
continuance  is  not  reviewable.  State  ▼. 
Lindsey,  78  N.  C.  499;  State  v.  Scott,  80  N. 
C.  866.  Tbere  being  a  Judgment  by  default 
and  inquiry,  tbe  issue  tendered  by  defend- 
ant was  properly  refused,  and  in  lieu 
thereof  there  was  submitted  to  the  jury 
the  issue,  "what  damages,  if    any,  has 

glaintlff  sustained?"  The  issue  tendered 
y  defendant  was  not  raised,  as  there 
was  no  answer,  and  that  matter  was  set- 
tled by  the  judgment  by  default.  The 
only  Inquiry  was  as  to  the  quantum  of 
damages  which  was  submitted.   No  error. 


a08  N.  C.  100) 

PuBiFOT  ▼.  Richmond  ft  D.  R.  Co. 

(Supnme  Court  of  North  CamMna.    Veb.  18, 
1891.) 

ivsonos  or  Railboaim  —  Filino  Mat  or  Looa- 

TION— TlTI/S  TO  RlOBT  0»  WaT. 

1.  When  a  railroad  is  empowered  to  oonneot 
with  another  railroad  "at  the  city  of  Charlotte, 
at  the  point  which  may  be  found  most  praotlca- 
ble, "  and  the  connection  is  made  at  a  pmnt  1,000 
yards  outside  the  city  limits,  but  at  tbe  moat 
practicable  point,  this  is  within  the  charter. 
"At"  dpea  not  necessarily  mean  "in"  the  city. 

3.  When  authority  is  given  to  connect  with 
the  C.  ft  8.  'C.  R.  R.,  or  with  the  ».  C.  B.  R., 
at  Charlotte,  and  the  railroad  locates  its  line, 
and  proceeds  to  oonsbniot  it  to  a  junction  with 
the  n.  C.  R.  R.,  bnt  a  ftiw  months  t>efore  its 
completion  to  the  latter  point  crosses  another 
railroad  which  connects  with  the  C.  ft  8.  B.  R., 
and,  by  permission  of  this  latter  railroad,  it  runs 
its  oars  temporarily  over  It  to  the  C.  &  8.  C.  R 
R.,  (laying  down  a  tlilrd  rail,  by  reason  of  differ- 
ence in  gauge,)  this  is  not  a  "construotlon  of  its 
railroad  to  a  junction  with  tbe  C.  ft  8.  C.  R.  R., " 
which  deprives  it  of  Its  eleotioo  to  connect  with 
the  N.  C.  R.  R. 

8.  Where  the  railroad  was  completed  ttaxongh 
the  locu9  in  quo  prior  to  the  act  of  1879,  (Code, 
{  IttSa,)  it  was  not  necessary  to  the  validity  of 
the  location  that  a  map  of  the  route  should  be  filed. 

4.  When  tbe  charter .  provides  that  in  the 
absence  of  any  contract  tbe  oorporation  aoqnires 
title  to  100  feet  on  each  side  of  the  track,  and,  if 
no  claim  for  damages  is  brought  in  two  years 
from  the  completion  of  that  part  of  the  road.  It  Is 
barred,  the  corporation  has  a  valid  title  to  the 
right  of  way  as  its  track  is  completed.  Railroad 
Oa  V.  McCaskill,  04  N.  C.  746. 

6.  The  title  of  the  railroad  to  the  right  of  way 
onoe  acquired  cannot  be  lost  br  ooonpanoy  as  to 
any  part  of  it  by  the  lapse  of  time.  Code,  I  ISO: 
Railroad  Co.  v.  HoCaskUL  04  N.  C.  746. 

6.  In  a  civil  action,  when  there  is  no  confliot 
of  evidence,  the  judge  should  direct  the  verdict 
to  be  entered. 
(SyUabut  bu  the  Court.) 

Appeal  from  superior  eoart,  Mecklen- 
burg  county;  Philips.  Judge. 

Dowd  A  Son,  for  appellant.  D.  Sebenek 
and  O.  F.  Bason,  for  appellee. 

CI.ARK,  J.  ActsSp.  Sess.  1868,  c.8,incor 
porated  tbe  Air  Line  Railroad  of  South 
Carolina,  and  authorised  It  "to  construct, 
equip,  and  operate  Its  road  within  the 
limits  of  this  state  from  any  point  on  the 
South  Carolina  line  to  such  point  on  tbe 
Charlotte  ft  South  Carolina  Railroad  or 
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the  North  Carolina  Railroad  at  Charlotte 
as  shall  be  funnd  moat  practicable, "  and 
gave  the  company  "all  the  rlshtB, powers, 
and  prlvilegee  conferred  on  the  Charlotte 
&  South  Carolina  Railroad  by  chapter  84, 
Acts  1846-47."  Sections  25  and  27  of  this 
last  act  give  the  corporation  a  right  of 
way  of  100  feet  on  each  side  of  the  center  of 
the  road-bed,  reserving  to  the  owners  the 
right  to  apply  for  an  assessment  of  dam- 
ages within  two  years  from  the  comple- 
tion of  .that  part  of  the  road,  and,  if  appli- 
cation Is  not  made  within  that  time,  the 
claim  is  barred.  By  a  succession  of  char- 
ters and  conveyances,  all  of  which  were  in 

'  evidence  and  are  set  out  In  the  record,  the 
rights  conferred  by  aforesaid  charter  of 
1868  have  been  -  transferred  to  and  are 
vested  in  the  Atlanta  &  Charlotte  Air  Ldne 
Railroad  Company,  the  principal  defend* 
ant.  The  plaintiff  sues  in  ejectment  to  re- 
cover land  occupied  by  the  track  of  de- 
fendant Atlanta  &  Charlotte  Air  Line  Rail- 
road, and  damages  for  use  and  occupa- 
tion. The  focus  in  quo  lies  east  of  the 
Atlanta  &  Charlotte  Air  Line  Railroad 
Trade-Street  Depot,  In  Charlotte,  aild  be- 
tween said  dei)ut  and  the  junction  of  the 
Atlanta  &  Charlotte  Air  Line  Railroad 
with  the  North  Carolina  Railroad,  which 
last  point  Is  1,000  yards  east  of  the  city 
limits  of  Charlotte.  The  plaintiff's  entire 
tract  lies  within  the  100  feet  from  the  cen- 
ter of  the'track  of  the  defendant  Atlanta 
&  Charlotte  Air  Line  Railroad  Company, 
and  said  company  in  its  answer,  by  way 
of  counter-claim,  sought  to  recover  pos- 
session of  the  whole  of  said  lot.  Two  sets 
of  IsHues  wfre  submitted  by  the  court,  one 
as  to  plaintiff's  right  to  recover  the  land 
C07ered  by  the  ruad-bed  and  damages, 
the  other  as  to  defendant's  right  to  re- 
cover the  whole  tract,  it  being  within  the 
100  feet.  There  was  no  conflict  of  evi- 
dence, and  the  court  Instructed  the  jury 
that  they  should  return  a  verdict  in  favor 
of  the  defendant  upon  all  the  iHsues,  and 
it  was  so  entered.  The  plaintiff  excepted 
tu  hurh  dimrtion,  and  to  the  juiigmenc, 
and  appealed.    The  plaintiff  contends: 

1.  That  the  Atlanta  &  Charlotte  Air  Line 
Railroad  Company,  having  elected  to  con- 
struct its  road  to  a  Junction  with  the 
Charlotte  &  South  Carolina  Railroad,  could 

'  not  afterwards  change  It  to  connect  with 
the  North  Carolina  Railroad,  and  asked 
the  court  so  to  charge.  But  the  evidence 
did  not  support  this  view.  There  \^as  no 
eyidpiice  that  the  Atlanta  &  Charlotte  Air 
Line  Railroad  Company  ever  located  Its 
line  or  constructed  Its  road  to  a  Junction 
with  the  Charlotte  &  South  Carolina  Rail- 
road. The  evidence  is  that  in  1871,  when 
the  Atlanta  &  Charlotte  Air  Line  Railroad 
Company  had  completed  Its  road  to  its 
"Trade-Street  Depot,  at  the  north  end  of 
Charlotte,  and  further  north-eastward 
through  the  foci/«  ia  quo.  It  found  the 
Atlantic,  Tennessee  &  Ohio  Railroad  run- 
ning from  that  point  round  the  south- 
west side  of  Charlotte  to  the  Charlotte  & 
South  Carolina  Railroad,  and,  by  consent 
of  the  Atlantic,  Tennessee  tk  Ohio  Rail- 
road, It  used  its  track  temporarily  some 
eight  months  to  transfer  its  freight  and 
passengers,  laying  down  a  third  rail 
on  the  Atlantic,  Tennessee  Sl  Ohio  Rail- 


road, owing  to  the  difference  in  gange. 
In  the  mean  time  the  Atlanta  &  Charlotte 
Air  Line  Railroad  Company  was  prosecnt- 
Ing  the  construction  of  its  line  as  located, 
and  for  which  it  had  bought  rights  of  way 
straight  forward  to  their  connection  with 
the  North  Carolina  Railroad  on  the  north- 
east  side  of  Charlotte,  to  which  point  it 
was  completed  prior  to  August,  1872. 
The  evidence  shows  no  constractlon  of 
the  Atlanta  &  CharlotteAlr  Line  Railroad 
to  the  Charlotte  &  South  Carolina  Rail- 
road,  bnt  a  mere  temporary  connection 
over  another  railroad, and  to  make  which 
the  Atlanta  &  CharlotteAlr  Line  Railroad 
Company  bad  to  ran  backwards  and  over 
a  part  of  its  own  line.  Its  natural  con- 
nection was  from  the  Trade-Street  Depot 
straight  forward  to  the  North  Carolina 
Railroad,  and  the  evidence  is  that  It  bad 
located  and  at  that  very  time  was  prose- 
cuting the  construction  of  its  line  to  its 
junction  with  the  North  Carolina  Railroad, 
to  which  point  It  was  completed  eight 
months  later.  Besides,  as  the  evidence  Is 
uncontradicted  that  when  this  temporary 
connectiim  was  bad  over  the  Atlantic, 
Tennessee  &  Ohio  Railroad,  the  Atlanta  & 
Charlotte  Air  Line  Railroad  Company  had 
already  completed  its  track  throngb  the 
loeua  In  quo,  we  do  not  see  how  the  plain- 
tiff could  be  affected  if  its  contention  that 
there  bad  since  been  a  change  of  the  ter- 
minus was  sound,  for,  before  going  to  either 
terminus,  the  track  of  the  Atlanta  &  Char- 
lotte Air  Line  RaiirOad  had  been  built 
through  this  land,  and  title  to  the  100  feet 
on  either  side  acquired  by  virtue  of  its 
charter,  and  such  track  has  been  continu- 
ously used  ever  since. 

2.  The  plaintiff  further  contends  that 
the  charter  authorized  a  connection  with 
the  North  Carolina  Railroad  at  Charlotte, 
and  that  this  Is  not  done  by  the  present 
connection  which  is  at  a  point  1,000  yards 
east  of  Charlotte.  Possibly  this  point 
might  have  been  raised  by  the  owner  of 
land  sought  to  be  condemned  at  thb  Junc- 
tion outside  of  the  city  limits,  but  we  can- 
not see  how  It  can  avail  the  plaintiff 
through  whose  land  the  track  ran  any 
more  than  any  other  land-owner  alonglts 
whole  line,  for,  after  passing  through 
plaintiff's  land,  the  connection  could  still 
have  been  made  either  within  or  without 
the  city  limits.  Nor  do  we  concur  in  plain- 
tiff's view  that  the  authority  to  make  the 
connection  "at  such  xrolnt  on  the  North 
Carolina  Railroad  at  Charlotte  as  shall 
be  found  most  practicable"  necessarily  re- 
quired the  connection  to  be  made  in  the 
city.  The  phraseology  imports  some  dis- 
cretion, and  the  evidence  was  that  the  lo- 
cation, as  selected,  was  the  best  accord- 
Ing  to  thesurveyor's  report,  and  cost  $80,- 
000  less  than  any  other  would  have  done. 
TheAtlanta  &  CharlotteAlr  LlneRallroad 
is  272  miles  long,  and  authority  to  connect 
with  the  North  Carolina  Railroad  atChar- 
lotte  at  the  most  practicable  point  is  sure- 
ly not  transgressed  when  the  roost  practi- 
cable point  Is  half  a  mile  from  the  city 
limits.  "  At "  is  defined  by  Webster  to  ex- 
press, primarily,  "nearness  in  place  or 
time.  At  the  house  may  be  In  or  near  the 
house."  In  Parke's  Appeal,  64  Pa  St.  137, 
where  a  railroad  24  miles  long  was  char- 
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tered  from  a  point  "at  or  nearParkers- 
barg. "  it  was  held  that  a  connection  IX 
miles  east  of  Parkersbnrg  was  not  atrans- 
Sresaion  of  the  act.  To  same  purport  Is 
O'Neal  V.  King.  S  Jones.  (N.  C.)  617.  But 
tre  need  not  cite  further  authorities. 

3.  The  plaintiff  further  contends  that  the 
location  was  Invalid  because  no  map  of 
the  route  was  filed,  as  required  by  the  act 
of  1872.  Code,  §  1052.  Bat  prior  to  the 
passage  of  that  act,  the  Atlanta  &  Char- 
lotte Air  Line  Railroad  had  been  con- 
structed throuKh  the  locas  In  quo,  and 
the  filing  of  a  map  was  therefore  not  re- 
quired. It  was  in  evidence,  and  not 
contradicted,  that  the  Atlanta  iCharlotte 
Air  Line  Railroad  was  constructed  through 
the  Jociis  In  quoin  1S71.  This  srave  itatitle 
to  lOU  feet  on  each  side  from  the  center  of 
the  track,  and  no  statute  of  limitations 
runs  against  the  railroad  by  reason  of  the 
occupancy  of  tberieiit  of  way.  Code.j  150; 
Railroad  Co.  v.  McCaHklll.  94  N.  C.  746. 
The  plaintiff  d)d  nut  buy  the  land  till  1874, 
three  years  after  the  railroad  was  com- 
pleted, and  when  he  was  put  thereby  on 
inquiry.  He  did  not  obtain  a  deed  cover- 
ing the  part  he  sues  for  till  18Sl,and  no  de- 
mand was  made  till  18S9,18  years  after  the 
construction  of  the  railroad.  Upon  "the 
evidence,  the  defendant  was  entitled  to  re- 
cover poHseflHion  of  the  land  upon  hit*  conn- 
ter.claim.  Wlietherthe  plaintiff  is  entitled 
to  allowance  for  betterments  uiion  the 
facts  under  Code,  §  473;  Railroad  Co.  v. 
McCaskill.  98  N.  C.  526,— is  a  matter  which 
is  not  before  us.  In  the  view  we  have 
taken  of  the  case,  the  other  exceptions 
noted  by  p'aintiff  become  immaterial,  and 
need  not  be  adverted  to.  There  being  no 
conflict  of  evidence,  there  was  nothing  for 
the  jury  to  pass  upon.  His  honor  prop- 
erly. It  being  a  civil  action,  directed  the 
verdict  to  be  entered. 

PsB  CuBiAM.    No  error. 


(86  Oa.  548) 


Williams  t.  Statb. 


{Supreme  Court  of  Oeorgia.    Jan.  19,  1891.) 

ADUI.TS8T— EVIDSNCB— VaRIANCI. 

1.  On  the  trial  of  a  man  charged  with  adul- 
tery and  fornication  with  an  unmarried  woman, 
after  proof  ttiat  the  woman  was  married,  her  deo- 
laration,  (she  lieing  present  in  court,)  made  tliree 
years  previously,  ^at  she  had  heard  her  husband 
was  dead,  is  not  admissible  to  prove  bis  death, 
it  not  appearing  from  whom  her  information  was 
derived. 

2.  The  evidence  showing  that  the  female  was 
a  married  woman,  and  there  being  no  legal  tes- 
timony to  show  Uiat  her  husband  was  dead  at  the 
time  of  the  alleged  criminal  act,  a  verdict  of 
guilty  was  contrary  to  the  evidence. 

(Sj/UuZnu  by  the  Covin.) 

Error  from  city  court  ot  CartenTUle; 
Neel,  Judge. 

Jas.  B.  Coayera,  for  plaintiff  in  error.  A. 
W.  Fite,  Sot.  Gen.,  for  the  State. 

Simmons,  J.  Williams  was  indicted  and 
tried  for  the  offense  of  adultery  and  fomi- 
catioD  with  one  Fannie  Smith,  alleged  to 
be  an  unmarried  female,  and  was  con- 
victed. During  the  progress  of  the  trial, 
Wllkerson  was  introduced  as  a  witness  by 
the  state,  and   testified  as  follows:    "I 


knew  Fanny  Smith's  husband.  His  name  , 
was  Charley  Smith.  About  six  or  seven 
years  ago  I  had  Charley  Smith  at  work  on. 
the  streets  under  sentence.  After  his  time 
was  out,  he  left  here  and  wentto  the  state 
of  Alabama.  Soon  after  he  left  here,  Fanny  - 
Smith  came  here  in  search  of  Charles 
Smith,  and  said  be  was  her  husband.  J 
told  her  that  Charley  had  gone  to  Ala- 
bama, but  she  did  not  leave  here  and  go, 
to  Alabama  in  search  of  him.  Fanny 
Smith  told  me  sheheard  that  berhusband, 
Charley  Smith,  was  dead.  This  was 
about  three  years  ago.  Sbedid  not  tell  me 
that  she  knew  of  her  own  knowledge  that 
her  husband  was  dead.  She  did  not  tell 
me  that  she  heard  it  from  any  member  of 
her  own  family  or  her  husband's  family. " 
The  defendant's  counsel  objected  to  the 
witness'  testifying  that  Fanny  Smith  told 
him  that  her  husband  was  dead,  on  the 
ground  that  it  was  hearsay,  and  inadmis- 
sible. The  objection  was  overruled,  and 
the  defendnnt  made  this  one  of  the 
grounds  of  his  motion  for  a  new  trial.  We 
think  the  objection  should  have  been  sus- 
tained, and  the  testimony  excluded  by  the 
court.  It  will  be  observed  that  the  wit- 
ness states  that  Fanny  Smith  did  not  tell 
him  that  she  heard  It  from  any  member  of; 
her  own  family,  or  her  husband's  family; 
nor  did  she  state  how  sheheard  it;  nor 
that  it  was  the  generul  reputation  in  her 
family,  or  In  that  ot  her  husband;  but 
simply  that  she  had  heard  that  he  was- 
dead.  It  was  not  stated  that  It  was  even 
a  report  in  the  commuhity,or,lf  there  was 
such  a  report,  that  it  bad  been  accepted  by 
or  known  to  the  family  of  Hmlth.  "This 
does  not  come  within  any  exception  which 
allows  declarations  of  deceased  members 
of  a  family,  or  reputationin  the  family,  to, 
be  received  as  evidence  of  facts  relating  to 
pedigree,  but  under  the  general  rule  that  • 
hearsay  evidence  and  common  rumor  are  in- 
competent to  prove  particular  facts."  See 
Blaisdell  v.  Bickum,  139  Mass.  250, 1  N.  B. 
Rep.  281 ;  McGrew  v.  State,  13  Tex.  App. 
840;  State  v.  Wright,  70  Iowa,  152.30  N, 
W.  Rep.  388;  Ross  v.  Lomis,  (Iowa,)  20  N. 
W.  Rep.  749;  Johnson  v  Johnson,  (111)3 
N.  E.  Rep.  232.  The  admission  of  the  evi-, 
dence  was  specially  erroneous,  becauHu  it 
appears  from  the  record  that  Fanny  Smith 
was  in  court,  and  was  a  competent  wit- 
ness to  prove  whether  she  was  married  or 
single  at  the  time  of  the  commission  of  the 
alleged  offense.  It  was  argue<l,  however, 
by  the  solicitor  general  that  if  testimony 
of  this  character  is  not  to  be  admitted  it 
will,  in  many  cases,  be  Impossible  to  con« 
Vict  parties  of  the  offense,  because  it  is  often 
impossible  to  prove  whether  the  parties 
are  married  or  single.  It  seems  to  us  that 
this  difllcalty  could  be  easily  obviated  by 
putting  two  counts  in  the  indictment,  one 
charging  that  the  offense  was  committed 
with  an  unmarried  woman,  and  the  other 
charging  that  it  was  with  a  married 
woman.  In  coming  to  our  conclusion  that 
this  evidence  was  inadmissible,  we  have 
not  overlooked  the  case  of  Imboden  v. 
Mining  Co.,  70  Ga.  86,  where  it  was  held 
that "  hearsay  as  to  death  is  admissible 
testimony. "  That  case  has  had  but  little 
weight  with  us  in  coming  to  our  conclu- 
sion.   We  have  read  it;  carefully,  and  do 
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not  find  fromtbereportthereof  nnder  what 
state  of  (actMtbe  testimony  was  admitted. 
The  proposition  that  "hearsay  as  to 
death  is  admissible"  may  besunnd  law,  or 
it  may  not,  depending  altogether  upon  the 
state  of  (acts  sought  to  be  proved.  There 
Is  no  doubt  that  hearsay  e^dence  of  the 
death  ol  a  person  is  admissible  nnder  cer- 
tain circumstances,  (Code,  §  8772,)  bnt, 
what  we  hold  tn  the  case  now  under  con- 
sideration is  that  the  circamstances  in 
this  case  d*d  nut  autborlce  the  admission 
of  the  testimony  excepted  to;  and  inas- 
much asthelndlctmentcharged  the  defend- 
ant with  adultery  and  fornication  with  an 
unmarried  woman,  and  the  testimony 
shows  that  she  was  a  married  woman, 
and  there  was  no  legal  testimony  to  show 
that  her  husband  was  dead,  the  jury 
found  contrary  to  the  eridence,  and  the 
court  below  Hhonld  have  Kranted  a  new 
trial.    Judgment  reversed. 


(8S  Oe.  S31) 

Powell,  et  al.  v.  Brumnrr  et  af. 

(Supreme  Court  of  Oeorgia.    Jan.  19,  1891.) 

Illboai,  Bbizubb— EviDSMca. 

1.  A  telegnun  from  the  defendant  in  fi.  fa. 

to  the  claimants,  informing  them  of  the  seizure 

by  the  sheriff  of  the  property  in  controversy,  is 

not  admissible  in  behalf  of  tne  olaimanta  on  trial 

of  the  claim. 

3.  But  the  competent  and  uncontradicted 
evidence  being  that  the  transaction  in  question 
was  a  bailment  for  sale  as  the  property  of  the 
claimants,  they  retaining  the  omnersbip  so  long 
as  the  property  remained  unsold,  the  improper 
admission  of  the  telegram  is  not  cause  for  a  new 
trlaL 

8.  Where  the  evidence  shows  that  the  con- 
signee paid  somethiug  upon  a  certain  bill  of 
goods,  it  not  appearing  how  much  was  paid,  the 
presumption  is  that  it  was  only  so  much  as  ought 
to  have  been  paid  according  to  Uie  terms  of  the 
oonsignment. 
(Si/Uabu«  bv  the  Cottrt) 

Error  from  city  court  of  CartersvlUe; 
Nbrl.  Judge. 

Akin  A  Harris,  for  piaintitTs  in  error. 
J.  B.  Coayera,  for  defendants  in  error. 

Blrcklet,  C.  J.  The  mortgages  made 
by  Gilbert  to  Powell  Bros.  &  Co.  in  April, 
1889,  covered  generally  the  stock  of  goods 
and  merchandise  of  <3ilbert  Icept  in  store, 
and  one  of  them  was  so  framed  as  to  ap- 
ply to  the  stock,  however  it  might  change 
in  specitics.  At  the  time  the  seizure  was 
made  under  the  tt.  fas.  founded  on  fore- 
closure of  the  mortgages,  certain  flour 
was  in  store  mingled  with  Gilbert's  goods. 
This  flour  was  seized  as  a  part  of  the 
stock,  and  was  claimed  by  Brunner  & 
Browder  as  their  property.  Upon  the 
trial  of  the  claim  the  Jury  found  in  their 
favor.  A  motion  made  by  the  plaintlffsln 
0.  At.  for  a  new  trial  was  overruled. 

I.  The  telegram  sent  by  Gilbert  to  the 
claimants  saying:  "I  bavebursted;  sheriff 
moving  your  goods;  come  at  once," — was 
not  admissible  evidence  in  their  favor.  It 
indicates  upon  its  face  that  It  was  written 
and  sent  after  the  levy  was  made,  and 
while  the  sheriff  was  engaged  In  moving 
the  goods.  It  was  therefore  a  mere  dec- 
laratit>n  on  the  part  of  Gilbert  recognis- 
ing title  in  the  claimants  after  be  had  vir- 
tually lost   possession   of    the  property, 


and  after  the  matter  In  controversy  be- 
tween the  plaintiffs  and  the  claimants  had 
arisen. 

2.  But  this  error  is  not  sufficient  cause 
for  reversing  the  judgment.  The  evidence 
of  title  in  the  claimants  was  ample  and 
uncontradicted.  They  bad  furnished  tho 
flonr  to  Gilbert,  in  January,  1890,  for  sale 
on  consignment.  01Il>ert  was  their  bailee, 
and,  although  he  had  an  option  to  pur- 
chase at  a  fixed  price,  he  had  not  exercised 
that  option  so  far  as  any  of  the  flour 
which  remained  on  hand  was  concerned. 
The  right  of  a  bailee  to  purehase  on  hie 
own  account  at  a  flxed  price,  coupled  with 
the  duty  of  accounting  also  at  a  fixed 
price  for  any  sales  actually  made,  will  con- 
stitute him  apurchaseronly  as  to  the  prop- 
erty covered  by  his  actual  aalee,  and  leave 
his  original  character  as  bailee  unchanged 
with  respect  to  that  part  of  the  property 
which  remains  unsold.  Nutter  v.Wheeler, 
2  Low.  346.  It  may  be  that  this  rule 
should  be  confined  to  cases  in  which,  as  in 
the  present,  no  credit  has  been  extended 
to  the  bailee  on  the  faith  of  the  consign- 
ment. The  evlden<:e  shows  that,  at  the 
time  of  the  bailment,  it  was  matter  of  ex- 
press agreement  between  the  parties  that 
the  'title  to  the  flour  should  remain  In 
claimants  until  it  was  paid  for.  and  that 
the  flonr  wus  to  be  sold  as  their  pro|terty. 
There  is  no  evidence  that  Gilbert  held  it  out 
or  treated  it  as  his  own.  The  mortgage 
debts  were  pre-existing  debts.  The  mort- 
gages were  executed  many  months  before 
the  flour  went  Into  Gilbert's  possession. 

S.  The  flour  claimed  consisted  of  8U  half 
sacks,  and  42  quarter  sacks.  These  pack- 
ages were  Identified  as  part  of  a  lot 
amounting  to  24  barrels  of  flour  embraced 
ill  one  and  the  nnnie  bill.  The  witness 
testified  that  Gilbert  had  paid  some  money 
on  the  bill,  bnt  how  much  he  did  not 
know.  The  plaintiffs  insisted  that  it  was 
incumbent  on  the  claimants  to  prove  the 
amount  so  paid,  as  it  was  within  their 
power  to  do  so  by  their  books  or  other- 
wise, and  that,  as  they  failed  to  produce 
the  evidence,  the  presumption  would  arise, 
not  only  that  the  flour  sold  by  Gilbert 
had  been  paid  for,  bnt  also  the  whole  or  a 
part  of  that  which  remained  unsold.  We 
think  otherwise.  Gilbert's  contract  was 
to  pay  tor  the  flour  when  and  as  he  sold 
it.  He  was  under  no  duty  to  pay  tor  any 
portion  not  sold.  The  presumption  there- 
fore is  that  he  paid  to  the  extent  of  his 
sales,  but  not  beyond  them.  The  evi- 
dence on  the  merits  controlling  the  case 
absolutely  In  favor  of  the  claimants,  any 
errors  of  the  court  in  matters  of  practice 
were  wholly  Immaterial.  There  was  no 
error  in  denying  a  new  trial.  The  claim- 
ants having  succeeded  in  the  court  below, 
and  also  in  this  court  on  the  principal 
case,  their  cross-bill  of  exceptions  is  dis- 
missed.   Judgment  affirmed. 

(86  Ok.  37») 


BoTD  V.  Wilson. 
(Supreme  Court  of  Oeorgta.    Deo.  98,  t89a) 
Taxatios— L«vT  or  Fi.  Fa.— Rsdsmptiox. 
1.  The  levy  of  a  tax  A.  /a.  describing  the 
seized  as  "  W^  of  lot  No.  981,  in  the  12tb 


>lst  and  Istsection  of  Lumpkin  county,  Oeomia, ' 
ia  sufficiently  definite  and  certain,  the  meaning 
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of  the  same  being  not  any  partionlar  fourth,  bnt 
one-fourth  of  the  lot  undivided. , 

2.  The  year  for  redemption  of  property  sold 
for  taxes  riins  from  the  date  of  the  sale,  and  not 
from  the  time  when  the  sherilTs  deed  is  re- 
corded. 

S.  A  purchaser  at  a  tax- sale  duly  inade  under 
a  legal   levy,  who  la  neither  implicated  in  nor 
aware  of  any  fraud  cootemplated  by  the  selling 
oUuer,  is  not  affected  thereby. 
(SvUotmi  by  the  Court.) 

Error  from  aapArior  conrt,  Lnmpkin 
county;  Wei. lbur.n.  Judge. 

M.  O.  Boyd  and  Harrison  A  Peeples,  tor 
plaintiff  in  error.  Price  A  Charters,  lor  de- 
fendant tn  error. 

Blrcki.bt,  C.  J.  After  a  previous  writ 
of  error  In  tlilB  cane  was  dlapoBed  of,  ( Wll- 
aun  V.  Bi>yd,  84  (ia.  34,  10  S.  E.  Rep.  499,) 
the  caite  waH  tried  aKuin  in  the  court  be- 
low, and  rt-Hulted  In  a  nonsuit,  to  the 
granting  of  which  Boyd,  the  plaintiff,  ex> 
eepted. 

1.  The  flrat  qnentlon  now  to  be  constd- 
eriMl  iH  whether  the  levy  of  the  tax  0.  fa. 
upon  the  property  in  coutrnverHy  Is  sufU- 
clenlly,  certain  and  deUnlte.  The  deed 
made  by  the  slieriff  to  Wilson,  the  pur- 
chuHer  at  tlie  tax-sale,  described  the  prop- 
erty assail  that  tract  or  parcel  of  land 
situate,  lying,  and  being  In  the  twelfth 
district  and  tintt  section  of  Lumpkin 
county,  and  known  as  the  undivided  one- 
fourth  of  nunil)er  nine  hundred  and  thirty- 
one,  containing  in  the  whole  lot  forty 
arrew,  more  or  less, "  whereas  the  levy  and 
sheriff's  advertlHenient  both  deHcril)ed  It 
thus:  "X  of  lot  No.  931,  in  the  12th  Dlst. 
and  Ist  section  of  Lumpkin  °  county, 
Georgia."  The  point  made  Is  that  the 
deficription  in  the  levy  and  advertisement 
does  not  sufficiently  indicate  that  one- 
fourtli  of  the  lot  undivided  was  seised  and 
advertised  We  think  the  description  sig- 
nitied  this,  and  could  signify  nothing  else. 
It  did  not  specify  or  indicate  any  particu- 
lar fourth  of  the  lot,  and,  if  it  would  ap- 
ply as  well  to  one-fourth  as  another.  It 
could  not  have  been  Intended  to  point 
out  or  designate  any  particular  fourth. 
There  Is  nothing,  tlierefore.  for  it  to  sig- 
nify but  some  part  of  the  lot  in  an  undi- 
vided state,  and  that  part  is  definitely  in- 
dicated as  "one-fourth,"  neither  more  nor 
lens.  In  2  Co.  LItt.  190,  (6,)  it  is  said: 
"Also,  If  a  man  seised  of  certain  lands  in- 
feoff  another  of  the  moiety  of-  the  same 
land  without  any  siieecb  of  assignment 
or  limltntlon  of  the  same  moiety  in  sev- 
eraltieat  the  time  of  the  feoffment,  then 
the  feoffee  nnd  the  feoffor  shall  bold  their 

f>arts  of  the  land  In  common.  And  the 
ike  law  is  if  the  feoffment  be  made  of  a 
third  part  or  a  fourth  part, 'etc.  In  Ad- 
ams v.  Frotblngham,  3  Mass.  352,  it  was 
beld  that  a  conveyance  of  a  moiety  of  a 
piece  of  land  in  quantity  and  quality  cre- 
ates an  estate  In  common,  but  It  would 
seem  from  the  language  of  Littleton, 
quoted  In  the  above  passage,  that  the 
words  "quantity"  and  "quality"  In  this 
description  were  superfluous.  And  see 
Lick  V.  O'Oonnell,  3  Cal.  59,  cited  in  Mc- 
Afee V,  Arllne.  K3  Ga.  045, 10  S.  E.  Rep.  441. 
In  Keaton  v.  Forrester,  63  Ga.  206,  the  de- 
cision was  put  by  this  court,  not  upon 
the  insufficiency  of  the  levy,  but  upon  the 


failure  of  the  evidence  to  establish  title  or 
possession  In  the  defendant  In  0.  fa.ao  bb 
to  change  the  onas.  We  think  what  we 
have  beld  above  Is  correct,  but  suppose  it 
to  be  Incorrect  as  a  general  rule  of  law, 
and  BO  It  would  be  perhaps  tested  by  the 
case  of  Ronkendorff  v.  Taylor,  4  Pet.  349, 
yet,  under  the  special  facts  of  this  particu- 
lar case,  we  think  neither  Parker  nor  Boyd 
could  complain  as  against  Wilson  of  any 
ambiguity  in  the  levy  and  advertisement. 
Parker  was  the  tax  debtor,  and  the  prop- 
erty was  levied  upon,  advertised,  and  sold 
as  he  pointed  It  out  to  the  levying  officer. 
Boyd  was  present  at  the  sale,  and  under- 
stood that  the  same  undivided  fourth  of 
the  lot,  which  he  had  purchased  at  a  pre* 
viouB  Judicial  sale,  was  being  again  sold. 
He  gave  notice  of  his  prior  purchase,  but 
made  no  objection  to  the  terms  of  the  levy 
or  advertisement  under  which  the  second 
sale  was  proceeding.  His  failure  to  do  so 
indicates  that  he  then  construed  the  levy 
and  advertisement  as  we  do  now;  and 
no  doubt  Wilson,  the  bidderand  purchaser 
at  the  tax-sale,  understood,  as  Boyd  did. 
th>it  the  property  being  sold  was  tlie  same 
which  Boyd  had  previously  purchased. 
This  matter  of  amblf^nous  description 
seems  to  have  been  an  after-thought.  It 
was  not  even  suggested  In  this  case  until 
after  the  tirst  trial.  On  the  contrary,  the 
theory  of  the  plaintiff  was  that  the  inter- 
est of  Parker  sold  for  taxes  was  tlie  same 
interest  which  Boyd  had  previously 
bought,  namely,  an  undivided  fourth  of 
the  lot. 

2.  Tlienext  question  Is  as  to  whether  the 
tender  to  redeem  from  the  tax-sale  was 
within  time.  It  having  been  made  after 
the  expiration  of  12  months  from  the  time 
of  the  sale,  but  within  12  months  after  the 
sheriff's  deed  to  the  purchaser  was  re- 
corded. The  Code  settles  this  question. 
In  section  898,  which  reads  as  follows: 
"  Whenever  any  land  is  sold  by  virtue  of  a 
tax  execution  Issued  under  this  Code,  the 
owner  thereof,  or  any  administrator,  ex- 
ecutor, or  guardian,  or  other  trustee  of 
the  defendant  In  execution,  shall  have  the 
privilege  of  redeeming  said  lan<l  tlius  sold 
within  one  year  by  paying  the  purchaser 
the  amount  paid  by  said  purchaser  for 
said  land,  with  ten  per  cent,  premium 
thereon  from  the  date  of  the  purchase  to 
the  tinieof  iiayment.*'  Certainly  tliere.  Is 
no  hint  or  intimation  that  the  time  Is  to 
be  computed  from  the  recording  of  the 
deed.  Manifestly  the  time  of  the  sale  .It 
the  point  from  which  the  limitation  runs. 

3.  The  fraud  set  up  In  the  amended  petV 
tlon  was  not  proved  so  as  to  affect  the 
purchaser  at  the  tax-sale.  He  had  no 
part  or  lot  in  It.  Ko  far  as  he  was  con- 
cerned, the  sale  was  legal,  and  be  made 
his  purchase  fairly  and  openly.  The  ob- 
ject of  the  bin  Is  to  set  aside  and  annul  his 
title.  The  facts  of  the  case,  as  they  ap- 
pear in  the  record,  do  not  furnish  any 
valid  grround  for  so  doing.  We  have  at- 
ready  ruled  that  although  he  paid  hut  a 
small  price,  yet,  if  he  purchased  fairly  at 
a  legal  sale,  he  was  entitled  to  take  tbe 
benefit  of  his  purchase.  We  see  nothing  In 
this  second  appearance  of  the  case  before 
us  to  warrant  a  court,  or  a  court  and 
Jury,  Id  branding  his  pnrchase  as  (raudu- 
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lent  or  otherwise  invalid.  Taz-tltles  nre 
protected  by  the  Code  eqnally  with  those 
depending  on  sales  made  under  Jadgments 
of  the  superior  court.  Code.  S  914.  The 
pointing  out  of  the  property  to  be  levied 
upon  under  tax  executions  is  suremed  by 
section  891,  and  not  by  section  8641,  of 
the  Code.  There  is  no  error  in  any  of  the 
asslRnments  contained  in  the  bill  of  excep- 
tions, nor  in  the  judgment  of  nonsuit. 
Judgment  affirmed. 


(86  Oa.  197) 


Cdlvek  t.  Statu. 


(Supreme  Court  of  aeora,Ui.    Nov.  31,  1890.) 

SWINDLINO — ^DbPBMSBS— EviDINOa. 

On  an  indictment  for  swindling  under 
Ck>de  Ga.  {  45S7,  where  it  is  shown  that  defend- 
ant induced  prosecutor  to  sell  him  goods  by  rep- 
resenting that  he  was  the  owner  oi  the  plantation 
on  which  he  lived,  which  representation  was 
false,  it  Is  proper  to  exclude  evidence  nn  the  part 
'  of  defendant  that  he  did,  in  fact,  own  other  prop- 
erty which  was  of  less  value. 

Error  from  city  court,  KIchroond  coun> 
ty ;  EvB,  J  udge. 

J.  T.  Jordan,  by  Harrlaoa  &  Peeples,  for 
plaintiff  in  error.  C.  H.  Cobea  and  M.  P. 
Foster,  for  the  State. 

Blandford,  .T.  Culver  was  indicted  un> 
der  section  4587  of  the  Code  of  this  state, 
and  convicted  of  cheating  and  swindling. 
It  appears  from  the  evidence  for  the  state 
that  he  represented  that  he  was  the  own- 
er of  a  certain  plantation,  of  a  given  val- 
ue, upon  which  he  lived,  under  which  repre- 
sentationB  the  prosecutor  sold  to  him  cer- 
tain goods  mentioned  in  the  indictment. 
He  also  represented  the  value  of  the  plan- 
tation, and  what  be  himself  was  worth 
over  and  abo<'e  his  debts.  The  state 
showed,  by  evidence  which  is  undeniable, 
tliat  he  did  not  own  the  plantation  upon 
which  he  lived,  but  that  he  rented  the 
same,  and  that  the  same  belonged  to  an- 
olljer  person.  Culver,  the  defendant,  then 
tiftered  to  prove  by  the  witness  who  so  tes- 
tified that  he  «^ulver)  owned  another 
place  of  the  value  of  fSOO,  or  some  such 
sum,  and  merchandise  worth  $1,000.  This 
testimony  was  objected  to;  the  court  sus- 
tained the  objection,  and  this  is  tlie  only 
error  relied  upon  before  this  court  by 
counsel  for  the  platntlBln  error.  We  think 
the  court  below  committed  no  error  in  re- 
Tusing  to  allow  this  testimony.  If  the 
statements  made  by  Culver  to  the  prose- 
cutor were  false,  and  by  reason  of  such 
false  statements  the  prosecutor  was  in- 
duced to  sell  him  the  goods,  for  which  be 
failed  to  pay,  then,  we  thinic,  he  could 
not  relieve  himself  by  showing  that  he 
owned  other  property,  and  of  much  less 
value  than  the  property  which  he  repre- 
sented to  the  prosecutor  was  owned  by 
him.  If  be,  by  false  representations,  de- 
frauded the  prosecutor  of  any  goods, 
which  the  prosecutor  was  induced  to  sell 
him  by  reason  of  the  false  lepresentations 
which  were  testified  to  in  this  case,  we  do 
not  think  it  was  admissible  for  him  to  at> 
tempt  to  relieve  himself  by  showing  that 
he  bad  other  property,  of  much  less  value 
than  that  which  he  represented  to  the 
prosecutor  he  was  the  owner  of.  So  we 
think  the  Judgment  of  the  court  rejecting 


this  evidence  was  right.  We  say  nothing, 
and  make  no  intimation,  as  to  whether 
the  indictment  in  this  case  was  aufflclent 
or  not,  as  no  such  question  was  made  be- 
fore us.  The  Judgment  of  the  court  below 
is  affirmed. 


(86  Ga.  347) 

Mann  v.  Thompson. 
(Supreme  Court  ef  Oeorgia.    Deo.  90,  18D0.) 
CommoNAi,  SAI.B — Vauditt— Faboi> 
Under  Ck>de  Oa.'s  19S5,  which  provides  Oiat, 
in  conditioual  sales  of  personal^,  the  reservatloa 
of  title  In  the  vendor,  until  the  purch^w  money 
is  paid,  shall  be  invalid  as  to  third  persons,  un- 
less the  contract  of  sale  is  in  writing',  such  vod- 
dor  cannot  recover  such  property  seized  on  ezacn- 
tion  against  the  vendee  where  the  sale  and  Teser- 
vation  were  by  parol. 

Errorfrom  superiorcourt,GatooBaconn- 
ty ;  MiLNER,  Judge. 

W.  E.  Mann,  for  plaintiff  in  error.  W. 
B.  Thompson,  for  defendant  In  error. 

Blandford,  J.  This  was  a  certiorari 
which  issued  out  of  the  superior  court  to 
the  justice's  court,  and  was  returnable  to 
the  superior  court.  The  answer  of  the 
justice  to  the  writ  of  certiorari  disclosed 
the  following  facts:  Iii  1887,  Mann,  tbe 
plaintiff  in  error,  obtained  a  judgment 
against  one  Webb  in  the  justice's  court. 
In  1890,  Thompson  sold,  and  caused  to  be 
delivered,  to  Webb  one  yoke  of  oxen  upon 
the  condition  that,  when  Webb  paid  for 
them,  they  were  to  be  his.  This  contract 
between  Thompson  and  Webb  was  not 
reduced  to  writing.  Mann  caused  the  exe- 
cution upon  his  Judgment  against  Webb 
to  be  levied  upon  these  oxen,  and  Thomp- 
son Interposed  a  claim  to  the  same.  The 
jury  found  in  favor  of  the  claimant  under 
these  facts  in  tbe  justice's  court,  and  tbe 
certiorari  in  this  case  was  prosecuted  by 
Mann  to  set  aside  the  verdict  of  the  Jury. 
Tbe  court  below  overruled  the  certiorari, 
thereby  affirming  the  judgment  rendered 
in  the  justice's  court.  To  this  ruling. 
Mann  excepted,  and  says  the  court  erred 
in  overruling  the  certiorari  and  in  not  sus- 
taining the  same.  This  ease  differs  from 
that  of  Conder  v.  HoUeman,  71  Ga.  93,  in 
this:  in  that  case  the  bill  of  sale  retaining 
the  title  in  the  vendor  was  in  writing, 
whereas  in  the  present  case  it  is  in  parol. 
The  Code,  §  195.5a,  (Acts  1878-79,  p.  148,) 
provides  that "  whenever  personal  proper- 
ty is  sold  and  delivered  with  tbe  condi- 
tion affixed  to  tbe  sale  that  the  title  there- 
to is  to  remain  in  the  vendor  of  such  per- 
sonal property  until  the  purchase  price 
thereof  shall  have  been  paid,  every  such 
conditional  sale,  in  order  for  the  reserve-  • 
tion  of  title  to  be  valid  as  against  third 
parties,  shall  be  evidenced  in  writing,  and 
not  otherwise."  Had  this  contract  be- 
tween Thompson  and  Webb  been  reduced 
to  writing,  then  the  present  case  wonld 
run  all  fours  with  the  case  cited  in  71  Qa., 
supra.  Under  this  section  of  tbe  Cktde. 
however,  to  make  this  conditional  sale 
valid  and  binding  as  against  the  plaintllt 
in  error,  it  should  have  been  in  writing; 
otherwise,  it  would  not  be  binding  npon 
Mann.  And  we  think  the  court  below 
erred  in  overruling  tiie  certiorari  and  in 
not  reversing  and  setting  aside  tbe  Judg- 
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ment  rendered  in  tbe  justice's  conit  In 
favor  of  Thompson,  tbe  claimant.  Jade- 
meut  reversed. 


(86  Ga.  358) 

Board  of  Commibsionebs  v.  Glasoow 

et  al. 
{Swpreme  Court  of  Oeorgia.    Deo.  90, 1880.) 

BaTABUsBnHT  or  Hhjtu  Dibtkictb  Cop»tt 
CoiuiiMioinut»— FowxBa. 
The  board  of  commissioners  of  Bartow 
ooontr  esUblished  bv  Acts  Ua.  1874,  p.  880,  with 
express  power  to  cnange  or  establish  election 
precincts,  and  also  with  all  the  powers  conferred 
by  Const  Oa.  I86S,  rCk>de,  $  837,)  on  the  county 
ordinary,  among  which  was  authority  to  change 
or  establish  both  election  precincts  and  militia 
districts,  is  not  empowered  to  change  or  establish 
militia  districts,  that  power  being  excluded  by 
the  express  grant  respecting  election  precincts. 

Error  from  superior  court,  Bartowfcoon- 
ty;  MiLNER,  Jutise. 

M.  H.  Stanaeli,  for  plaintiffs  in  error. 
AkiD  <i  Harrla,  for  defendant  in  error. 

Blandford,  J.  The  questlun  In  this 
case  is  whether  the  county  conimiBsloners 
of  Bartow  county,  by  the  act  of  1874  or- 
Kanizfni;  said  board  of  comralusloners  and 
authorizing  their  appointment  for  tbe 
county  of  Bartow,  had  authority  to  es- 
tablish militia  districts.  Tbe  constitution 
of  1868  devolved  upon  the  ordinaries  of  the 
several  counties  of  this  state  the  right  to 
exercise  all  the  powers  as  to  county  mat- 
ters which  had  theretofore  been  exercised 
by  the  Justices  of  tbe  inferior  court.  Sec- 
tion 337* of  the  Code  prescribes  that  the  or- 
dinary, when  sittinfc  for  county  purposes, 
has  oiigrlnal  and  exclusivejurisdiction  over 
certain  subject-matters  therein  named, 
one  of  the  name  beinf?  the  establishing  and 
changing  of  election  precincts  and  militia 
districts.  This  power  was  originally  con- 
ferred upon  the  Justices  of  tbe  Inferior 
court  In  the  several  counties  of  the  state, 
but,  by  the  adoption  of  the  constitution 
of  1868,  the  power  to  establish  and  change 
election  pre<<inct(i  and  militia  districts  was 
ronferrednpun  the  ordinaries  of  Iheseveral 
counties  when  sitting  for  county  purposes. 
The  net  of  1874,  (Acts  1874,  p.  330,)  estab- 
lishing a  board  of  commissioners  for  the 
county  of  Bartow,  confers  upon  the  coun- 
ty commissioners  all  powers  which,  by  the 
constitution  of  1868,  (Code,  S  3.^7.)  were 
conferred  upon  theordlnary  of  the  county. 
The  power  to  eetabllsb  and  change  elec- 
tion precincts  Is  distinctly  given  to  the 
commissioners  without  conferring  tbe 
power  of  establishing  or  changing  militia 
districts;  hence,  we.  think,  under  this  act 
the  board  of  coramlssluners  of  Bartow 
county  bad  no  power  or  authority  to  es- 
tablish or  change  any  of  the  militia  dis- 
tricts of  Bartow  county.  The  maxim 
iDclnsio  uniue  est  excliislo  alterivs  applies 
to  this  case.  So  we  think  tbe  Judgment 
of  tbe  court  below  ought  to  bo  affirmed. 


(86  OS.  744) 

Gkorqia  Railroad  &  Bankino  Co.  t. 

douohertt. 
(Supreme  Court  of  Oeorgia.    Deo.  90,  1890.) 

BisonoH  or  Pa88>noer8  —  Histaks  nr  Tickst— 
Damaobs. 
1.  A  passenger  who  applies  for  a  tioket  to 
nie  point  and  is  by  mistake  given  one  to  another, 


but  has  her  trunk  checked  to  her  destination,  m^ 
recover  for  her  ejection  by  a  conductor  who  is  In- 
formed of  these  circumstaooes,  and  of  her  In- 
ability to  pay  tbe  fare. 

9.  For  such  ejection  at  a  way  station,  ths 
passenger,  being  old  and  infirm,  may  recover  ad- 
dition^ damages  under  Coia  Oa.  {  8066,  allowing 
such  where  there  are  aggravating  drcnmstanoes. 

8.  A  passenger  lias  the  right  to  rely  on  the 
agent  to  give  him  the  proper  ticket,  and  is  not 
bound  to  examine  it.  before  taking  the  train. 
Simmons,  J.,  dissenting. 

Error  from  city  court,  Richmond  coun- 
ty; EvB,  Judge. 

J.  B.  CutnmiDg  and  Bryan  Gumming,  for 
plaintiff  In  error.  M.  P.  Foster,  tor  de- 
fendant in  error. 

Blandford,  J.  The  defendant  In  error 
brought  ber  action  against  tbe  plain tlH 
In  error  in  which  she  alleged  that  she 
bought  from  the  agent  of  tbe  railroad 
cpmpany  a  ticket  to  go  from  Aiken,  S.  C, 
to  Atlanta,'  Oa.,  over  the  road  of  said 
company ;  that  she  purchased  this  ticket 
at  night,  paid  ber  money  for  the  fare,  re. 
celved  tbe  ticket  from  the  agent,  and  when 
she  was  between  Augusta  and  Atlanta, 
being  called  on  by  the  conductor  for  a 
ticket,  she  presented  the  ticket  she  had 
purchased,  when  It  appeared  that  tbe 
same  was  to  Aabvllle,  N.  C,  Instead  of  to 
Atlanta.  Tbe  conductor  obJecte<l  to  tbe 
ticket,  and  said  she  could  not  ride  upon 
tbe  same.  Thereupon  nhe  stated  to  the 
conductor  that  her  trunk  had  been  checked 
to  Atlanta  upon  that  ticket,  which  fact 
be  denied,  but  upon  subsequent  Investiga- 
tion found  to  be  true.  Plaintiff  bavingno 
money  with  which  to  pay  her  fare,  tbe 
conductor  ejected  ber  from  the  train,  put- 
ting her  oft  at  a  small  station  on  thtf  road. 
She  brought  her  suit  against  tbe  compa- 
ny for  thus  being  ejected  from  the  train. 
The  Jury  found  a  verdict  In  her  favor,  and 
the  railroad  company  moved  for  a  new 
trial,  which  tbe  court  overruled,  and  It 
excepted,  alleging  as  error  the  several 
grounds  taken  In  the  motion.  This  Is  tim 
case  which  is  presented  to  us  for  decision. 

The  first  four  grounds  of  tbe  motion  for 
a  new  triai  are  tbe  usual  ones, — that  tbe 
verdict  is  contrary  to  law  and  tbe  evi- 
dence, against  the  weight  of  the  evidence, 
and  without  evidence  to  support  It,  con- 
trary to  tbe  principles  of  equity  and  Jus- 
tice, and  excessive.  We  do  not  think  tbe 
verilict  Is  contrary  to  law  or  the  evidence, 
or  strongly  and  decidedly  against  the 
weight  of  the  evidence,  as  will  be  seen  here- 
after. Neither  do  we  think  the  verdict Js 
excessive. 

The  first  special  assignment  of  error  Is 
because  tbe  court  charged  the  Jury  au  fol- 
lows: "When  a  railroad  company  under- 
takes to  sell  tickets,  and  has  an  agency 
for  that  purpose,  and  they  sell  a  wrong 
ticket,  and  Injury  ensues,  the  company  is 
liable.  The  law  does  not  require  a  person 
dealing  with  a  ticket  agent  to  examine 
his  ticket  and  see  what  It  purports  to  be, 
but  places  upon  tbe  railroad  company, 
through  its  agent,  the  responsibility  of 
giving  the  ticket  applied  for.  If  you  are 
satisfied  from  the  evidence  submitted  that 
she  applied  for  a  ticket  from  Aiken,  S.  C, 
to  Atlanta,  Oa.,  that  she  paid  ber  fare  or 
tbe  charges  for  such  a  ticket,  then  she  bad 
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the  rl{tbt  to  presume  that  she  had  been 
fl^ven  a  ticket  which  would  give  her  the 
pansage  sought. "  This  charge  of  'the 
court  is  assigned  as  error  as  being  con- 
trary to  law.  See  the  case  of  Knilroad 
Co.  ▼.  Olds,  77  Ga.  673,  in  which  we  thlnlt 
this  point  is  BubRtantlally  ruled  in  favor 
of  the  charge  of  the  court.  See,  also,  case 
of  HuBord  v.  Railroad  Co.,  81  N.  W.  Rep. 
644,  (decided  by  thesuprenie  court  of  Mich- 
igan,) In  which  it  was  held  that  "  where  a 
passenger,  who  has  purchased  a  ticlcet  of 
the  authurized  agent  of  a  railroad  compa- 
ny, believing  in  good  faith  that  it  is  genu- 
ine, and  issued  by  the  company,  and  such 
as  the  agent  had  a  right  to  sell,  states 
such  facts  to  the  conductor  of  the  train, 
such  conductor  is  bound  to  take  such  facts 
as  true  until  the  contrary  i^  proven,  with- 
out regard  to  any  words,  figures,  or  other 
imariis  on  the  ticket:  and  where,  upon 
such  passenger  refusing  to  pay  fare,  the 
conductor  lays  bands  upon  him  with  the 
purpose  of  removing  him  from  the  train, 
the  conductor  is  guilty  of  assault  and  bat- 
tery, for  which  .  the  company  Is  liable  in 
damages. "  lu  the  present  case  it  appears 
that  the  passenger  stated  to  the  conduct- 
or the  circumstances  under  which  she 
purchased  the  ticket,  and  furthermore 
stated  that  her  trunk  had  been  checked  to 
Atlanta,  her  destination,  upon  such  tick- 
et, (which  the  conductor  subsequently  as- 
certained was  the  fact.)  and  that  she  had 
no  money  with  which  to  pay  her  fare  to 
Atlanta,  notwithstanding  all  of  which 
the  conductor  ejected  her  from  the  train. 
We  think,  under  these  circumstances,  she 
had  a  right  to  recover  damages  from  the 
railroad  company.  The  condoctor  put 
her  ofi  at  a  way  station  at  night,  in  which 
place  there  were  no  accommodations,  and 
she  had  to  walk  some  'i%  miles  in  order 
to  secure  a  place  to  stay  at.  We  think 
she  had  a  right  to  rely  upon  the  ticket  she 
had  purchased  from  the  agent  of  the  rail- 
way compan.v  as  being  a  proper  one,  with- 
out an  examination  of  the  same;  and, 
nothing  else  appearing,  there  being  no  in- 
tervening circumstances  which  required 
her  to  look  at  the  ticket,  if  she  could  have 
read  the  same,  such  conduct  upon  the 
part  of  the  railway  company  and  its 
agents  authorized  herto  recover  damages. 
Nor  are  we  prepared  to  say  that  the  dam- 
ages recovered  in  this  case  are  excessive. 
The  plaintiff  was  a  colored  woman,  old 
and  infirm,  and  in  bad  health,  and  was  re- 
turning to  Atlanta  on  account  of  her  hus- 
band's death.  We  think,  therefore,  that 
the  case  we  have  referred  to  fully  sustains 
this  view. 

It  Is  further  alleged  as  error  that  the 
<X>urt  charged  the  jury  as  follows :  "  If  she 
asked  for  the  ticket,  and  there  was  no 
mistake  on  her  part  In  calling  for  it,  and 
the  wrong  ticket  was  given  her,  then  It 
was  the  fault  of  the  railroad  company." 
It  Is  alleged  that  this  charge  is  contrary 
to  law.    We  think  not. 

Exception  is  also  taken  to  the  following 
charge  of  the  court :  "  In  every  tort  there 
may  be  aggravating  circumstances,  either 
in  the  act  or  the  intention,  and  In  that  event 
the  Jury  may  give  additional  damages, 
either  to  deter  the  wrong-doera  from  re- 
peating the  trespass  or  as  compensation 


for  the  woanded  feelings  of  tbe-pIalntUt. 
In  some  torts  the  entire  Injury  is  to  the 
peace,  happiness,  or  feelings  of  the  plain- 
tiff.  In  such  cases  no  measure  of  damages 
can  be  prescribed,  except  the  eniighteoed 
consciences  of  impartial  Jurors.  The 
worldly  circumstances  of  the  parties,  the 
amount  of  bad  faith  in  the  transaction, 
and  all  the  attendant  facts,  should  be 
weighed.  *  *  *  If ,  reviewing  the  testi- 
mony, yon  feel  that  the  circumstances 
proven  are  such  as  to  require  damages  to 
deter  the  wrong  being  repeated,  you 
should  consider  all  these  circumstances.' 
Counsel  for  the  plaintiff  in  error  contend 
that,  although  the  principle  of  law  as  giv- 
en in  charge  is  correct,  there  were  no  facta 
developed  by  the  evidence  in  the  case  that 
authorized  or  called  for  such  a  charge. 
The  charge  in  this  case  Is  consonant  and 
in  conformity  with  the  Code  of  this  state, 
(section  30W,)  and  we  think  the  evidence 
developed  sufficient  facts  to  authorize  the 
same.  It  wassliown  by  theplaintlfl  in  the 
court  below  that  she  had  no  money  with 
which  to  pay  her  tare,  and  it  was  shown 
that  the  defendant,  who  Is  the  plaintiS  in 
error  here,  was  a  corporation,  and  was 
operating  a  railroad.  Thus,  we  think,  the 
worldly  circumstances  of  the  parties  were 
in  some  measure  before  the  Jury  to  be  con- 
sidered by  them,  U  the  charge  was  other- 
wise correct. 

It  is  further  alleged  that  the  court  erred 
in  refusing  to  give  the  following  written 
requests  to  charge  made  by  counsel  tor  the 
plaintiff  in  error:  "No  person  shall  re- 
cover from  a  railroad  company  for  injury 
to  himself  or  bis  property  where  the  same 
is  done  by  his  consent,  or  is  caused  by  bis 
own  negligence. "  "  If  the  plaintiff,  by  or- 
dinary care,  could  have  avoided  the  conse- 
quences to  herself  caused  by  the  defend- 
ant's negligence,  she  is  not  entitled  to  re- 
cover. "  "  If  the  plaintlR  was  on  the  train 
of  the  Georgia  Railroad  without  a  ticket 
which  entitled  her  to  be  there,  but,  on  the 
contrary,  with  a  ticket  which  plainly,  on 
its  face,  showed  that  she  did  not  have 
that  right,  and  she,  as  well  as  the  agent 
who  sold  the  ticket,  was  chargeable  with 
the  mistake  by  which  she  bad  the  wrong 
ticket,  she  should  have  paid  her  fare,  and 
called  upon  the  railroad  company  to  rec- 
tify the  mutual  mistake.  And  when,  un- 
der the  circumstances, she  was  required  to 
leave  the  train,  she  had  no  cause  of  action 
against  the  company  for  such  expulsion." 
If  what  we  have  already  said  be  correct, 
and  we  think  It  is,  the  court  was  rlKbt.ln 
refusing  to  give  these. requests  to  charge. 

Again,  it  Is  insisted  that  the  court  orred 
in  refusing  to  give  the  following  written 
request  to  charge*  "If  the  Jury  believe 
that  the  ticket  agent  who  sold  the  wrong 
ticket  to  plaintiff  intended  In  fact  to  sell 
her  the  right  ticket;  that  his  failure  to  du 
so  and  his  selling  her  the  wrong  ticket  re- 
sulted from  a  negligent  mistake  only,  on- 
mixed  with  bad  faith  or  malice:  and  it 
the  mistake  was  apparent  on  the  face  of 
the  ticket, and  the  plaintiff  could  have  dis- 
covered it  by  merely  looking  at  her  ticket, 
— then  she  was  as  much  chargeable  with 
the  mistake  as  the  agent  Was.  It  was 
her  mistake  as  well  as  bis,  and  she  cannot 
recover  damages  on  account  of  anything 


Digitized  by 


Google 


Uia.) 


COLES  e.  CENTBAL  RAILBOAI)  &  BANKING  CO. 


1& 


-which  flowed  natarallyfrom  her  own  mla- 
take."  We  think  the  court  was  right  in 
refuitinK  to  give  this  charge  to  tlie  Jury.  If 
the  law  Is  as  we  think  it  is,  a  party  pnr- 
cha^tns  a  railway  ticket  has  a  right  to 
rely  upon  the  agent  of  the  company  to 
^ve  him  a  proper  ticket  when  called  and 
paid  for,  and,  no  peculiar  circumstances 
Intervening,  there  is  no  duty  4ipon  the 
person  purchasing  to  examine  the  same; 
and  any  mistake  which  may  occur  Is 
chargeable  to  the  railway  company,  and 
not  to  the  person  receiving  or  purchasing 
the  ticket.  We  therefore  think  there  was 
no  error  In  refusing  to  charge  as  request- 
ed.   Judgment  afUrmed. 

SiuuoNB,  J.,  dissents. 


<86  Qa.  lU) 

WoouRcnr  tt  al.  t.  Oboroia  Pac.  Bt.  Co. 
(SuvreiM  Court  of  Otorgta.   Deo.  ao,  USD.) 
Rbouoskos— ImTBiicnoNft— Etidincb. 
Wbere,  in  an  action  asalnst   s~  railroad 
oompany  for  death  by  wrongfoTact,  there  i»  evi- 
dence that  defendant  was  negligent  in  the  man- 
agement of  Its  train,  it  is  error  to  charge  that  "if 
the  oompany  did  what  the  statute  required,  and 
was  otherwise  guilty  of  no  negligence,"  there 
can  be  no  recovery. 

Error  from  city  conrt  of  Atlanta;  Van 
Epps,  Judge. 

Hok9  &  Burton  Smttb,  tor  plaintiffs  in 
error.  Jaekaou  A  Jackaoa,  for  delfodant 
In  error. 

Bi.ANDFOBD,  J.  A  verdict  was  rendered 
in  this  rase  In  favor  of  the  defendant  in  er- 
ror. The  plaintiffs  In  error  moved  for  a 
new  trial,  which  was  refused  by  the  court, 
and  they  excepted.  Exception  is  taken  to 
the  following  charge  of  the  court:  "If  the 
company  did  what  the  statute  required, 
and  was  otherwise  guilty  of  no  negligence 
as  charged  in  the  declaration,  and  the 
plaintiffs'  father  was  killed  notwithstand- 
ing, his  children  conld  not  recover. "  The 
error  assigned  Is  that  the  evidence  ad- 
duced by  the  defendant  itself  showed  that 
the  servants  of'  the  company  In  charge  of 
the  train  were  guilty  of  negligence,  and, 
therefore,  this  charge  of  tbe  court  was  not 
warranted  by  the  evidence  in  the  case. 
We  think  this  charge  was  plainly  error, 
and  the  exception  to  the  same  was  well 
taken,  there  being  no  evidence  In  the  case 
to  authorise  the  court  to  so  charge  the 
Jury,  and  for  this  reason  the  Judgment  of 
the  court  below,  in  refusing  to  grant  a 
new  trial,  should  be  reversed.  It  is  unnec- 
essary to  notice  any  of  the  other  assign- 
ments of  error,  as,  upon  the  next  trial  of 
the  case,  the  court  will  doubtless  correct 
any  errors  be  may  have  committed  apon 
the  former  trial.    Judgment  reversed. 


(86  Os.  161) 

CoLss  et  aJ.  v.  Csntbal  Bailboad  & 

Banking  Co. 
(^wpnme  Court  nf  O-eorgia.    Nov.  S8,  1880.) 

Cassisu  —  ComnioTiiro  Lnfss— TsuoceH  Bm.« 
or  LADiKe. 
1.  Act  Ga.  Sept  88, 1888,  (AoU  188»^  p.  145,) 
which  prescribes  a  penalty  for  the  refusal  of  s 
railroaa  to  receive  and  transport  to  any  point  on 
Its  own  line  car*  oontainlng  ficetght  offered  to  It 
by  a  cmineoting  road  of  the  same  gauge,  does  not 


reqnire  a  railroad  to  issue  through  bills  of  lading 
to  points  on. a  connecting  line,  and  to  deliver  its 
own  oars  containing  fraight  to  such  connecting 
line. 

S.  The  fact  that  It  has  issued  such  through 
bills  of  lading  to  sbippers  at  a  certain  point  give* 
no  right  to  shippers  at  another  point  to  demand 
that  U>ey  be  liicewise  issued  to  them. 

Error  from  superior  conrt,  Chatham 
county :  Falliqant,  Judge. 

Act  Qa.  Sept.  28,  1W8,  (Acts  18S2-43,  p. 
146,)  provides  that"  all  railroad  companies 
in  this  state  shall,  at  the  terminus  or  any 
Intermediate  point,  be  required  to  receive 
from  tlie  connecting  road  having  the 
same  gauge,  when  offered,  all  cars  con- 
taining goods  or  freight  consigned  to  any 
point  on  the  road  to  which  the  same  ts 
offered,  and  to  transport  the  said  cars  to 
their  destination  with  reasonable  dili- 
gence; and  any  failure  or  refusal  of  any 
connecting  railroad  company  to  comply 
with  this  requirement  shall  give  the  con- 
signee, shipper,  or  owner  of  said  goods 
and  freight  a  right  of  action  against  the 
company  so  refusing,  and  the  damages  re- 
ceived in  sncb  action  shall  not  be  leas  than 
10%  nor  more  than  25%  of  the  value  of  the 
goods  so  refused  to  be  received. " 

Oarrard  &  Meldrlm,  Goodyear  S  Kaj, 
and  D.  B.  Pope,  for  plalntlfht  In  error. 
Lawtoa  A  Canaingbam,  for  defendant  In 
error. 

Simmons,  J.  The  plaintiffs  In  error 
brought  their  action  against  the  railroad 
company  fordaD;iages,and  alleged.  In  sub- 
stance, that  during  the  cotton  season  they 
purchased  at  several  places  on  the  defend- 
ant's line  cotton  for  shipment  to  Brans- 
wick,  via  the  Central  Bailrond  to  Albany, 
and  thence  via  the  Brunswick  &  Western 
Bailrond  to  Brunswick,  the  Brunswick  & 
Western  being  of  the  same  width  of  track 
or  gauee.  and  connecting  with  the  Cen- 
tral atA]ban.v:  tbattliedefendanlrefosed 
to  Issue  through  bills  of  lading  In  lull  car- 
load lots  for  this  cotton,  and  the  plaintiffs 
took  local  bills  of  lading  to  Albany,  and 
were  compelled  to  dray  the  cotton  from 
the  Central  Railroad  warehouse  at  Albany 
to  the  Brunswick  &  Western  warehouse; 
that  plaintiffs  had  offered  to  pay  the  com- 
mission rates  from  Americns  to  Albany, 
etc.,  and  from  Albany  to  Brunswick, if  the 
agents  would  a^ve  through  bills  of  lading 
on  full  car-load  lots,  which  the  defendant 
refused:  tbatafterthecotton  was  received 
by  the  Central  Ballroad,  and  bills  of  lad- 
ing to  Albany  had  been  issued  for  it,  plain- 
tiffs notified  tbeCentral  Ballroad  agent  at 
Albany  that  he  must  deliver  It  in  the  yard 
of  the  Brunswick  &  Western  In  all  car-load 
lots.  Other  allegations  are  made  in  the 
declaration  as  to  the  negligence  of  the  de- 
fendant In  wlilfnlly  detaining  the  cotton 
at  Albany,  and  as  to  shipping  cotton  from 
Macon,  a  competing  point  with  the  East 
Tennessee  Ballroad,  to  Brunswick.  They 
claimed  a  large  amount  as  damages,  in- 
cluding the  penalty  prescribed  by  the  stat- 
ute of  not  less  than  10  per  cent,  nor  more 
than  26.  To  this  declaration  several  de- 
murrers were  filed  by  the  defendant,  which 
were  sustained  by  the  court,  and  the  case 
dismissed. 

This  action  was  brought  under  the  act 
of  1874,  as  incorporated  in  the  Code,  (sec- 
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tlon  719o  et  eeq.,  and  amended  by  tbe  act 
ol  September  28, 1883.  (Acts  1882-88,  p.  145.) 
Tbe  gist  of  tbe  action  Is  the  refusal  of  tbe 
defendant  to  make  a  contract  witb  tbe 
plaintiffs  tor  tbe  transportation  of  their 
cotton  from  the  several  points  on  the  line 
of  the  defendant  over  its  own  road,  and 
over  the  Brunswick  &  Western  road,  to 
Brunswick.  We  do  not  think  that  either 
the  act  of  1874  or  the  amendatory  act  of 
1883  applies,  under  the  facts  set  out  In  tbe 
declaration.  These  acts  certainly  do  not 
force  or  compel  any  railroad  company  in 
this  state  to  make  a  contract  to  forward 
Kouds  beyond  its  own  lines ;  nor  do  we 
think  such  was  the  Intention  of  the  legisla* 
ture.  Under  the  com niuu  law  the  carrier 
could  only  be  compelled  to  receive  goods 
and  carry  them  to  the  end  of  its  own  line; 
and  this  statute  does  not  add  any  further 
compulsory  duty  upon  tbe  railroad,  it  is 
argued,  however,  that  the  statute  requires 
that  all  railroad  companies  in  this  state 
jball  at  their  terminus  or  any  intermedi- 
ate point  switch  ofT  and  deliver  to  the 
connectlne  road  having  tbe  same  gauge 
all  cars  pasuing  over  their  lines,  or  any 
portion  of  the  same,  containing  goods  or 
freights  coHMlgned  to'  any  point  over  or 
beyond  such  connecting  road,  (section 
710^/;)  and  that,  as  the  defendant  carried 
these  cars  over  a  portion  of  its  Hue  to  tbe 
connecting  line  of  the  Brunswick  &  West- 
ern at  Albany,  It  was  compelled  by  this 
clause  of  the  statute  to  deliver  them  to  the 
latter  railroad  to  be  forwarded  to  Bruns- 
wick. If  the  defendant  bad  made  a  con- 
tract of  this  kind  with  the  plaintiffs,  and 
had  failed  to  carry  it  out.  It  would  have 
been  liable  In  damages;  but,  as  it  steadily 
refused  to  make  this  sort  of  contract,  we 
do  not  think  it  Is  liable.  Nor  do  we  think 
thut  the  wonis  above  quoted  compelled 
the  defendant  to  deliver  its  own  cars  to 
tlie  connecting  line,  to  be  forwarded  over 
that  line  to  Brunswick,  when  it  had  stead- 
ily refused  to  contract  so  to  do.  We  are 
Inclined  to  think  that  these  words  mean 
that,  if  the  railroad  rompany  receives  cnrs 
from  another  line  consigned  to  a  point  be- 
yond its  terminus,  it  is  required  to  deliver 
them  to  the  connecting  road  which  runs 
to  the  point  to  which  tbe  cars  are  con- 
signed ;  but  it  certainly  was  not  tbe  Inten- 
tion of  the  legislature  to  compel  one  rail- 
road to  furnish  its  own  cars  to  another 
ratVroad  without  any  compensation  for 
their  use  by  the  other.  If  the  contention 
of  counsel  for  the  plaintiffs  in  error  is  cor- 
rect, a  shipper  at  East  Point,  on  the  Cen- 
tral Railroad,  which  is  six  miles  from  At- 
lanta, the  latter  being  theconnecting  point 
of  tbe  Central  and  the  Georgia  Pacific  Hail- 
roads,  could  load  a  car  at  East  Point  and 
consign  it  to  Columbus,  Miss.,  to  be  car- 
ried over  the  Georgia  Pacific:  and,  al- 
though the  Central  would  haul  the  car 
only  sis  miles,  it  would  be  compelled  to 
deliver  its  own  car  to  tbe  Georgia  Paelfic, 
to  be  hauled  by  the  latter  four  or  fire  hun- 
dred miles,  and  would  at  tbe  same  time 
be  held  llableon  its  through  1)111  of  ladingtor 
all  damages  which  might  arise  in  the  trans- 
portation and  during  the  possession  of 
the  car  by  the  Georgia  Pacific.  It  would 
receive  no  compensation  for  the  use  of  the 
car  by  tbe  Georgia  PaciQc,  except  the  car- 


riage for  six  miles,  and  would  ran  the  risk 
of  the  loss  of  tbe  car  or  any  damage  it 
might  anstaln  while  in  tbe  poeseaslon  of 
tbe  Georgia  PaclHc,  for  tbe  latter  might 
be  insolvent.  Tbe  legislature  certainly 
never  intended  that  tbe  act  should  have 
this  effect.  Nor  doe«i  the  allegation  in  tbe 
declaration  that  tbe  defendant  did  ship 
cars  through  from  Macon  via  Albany  to 
Brunswick  help  to  sustain  the  contention 
of  tbe  plaintiOs.  That,  so  far  as  appear*, 
was  a  voluntary  act  upon  Its  part.  A  cor- 
poration may  voluntarily' make  a  eon- 
tract  of  this  sort,  but  there  is  no  law  that 
we  know  of  which  compels  it  to  make  one 
against  Its  wishes.  And  speaking  for  my- 
self, I  doubt  very  much  tbe  power  of  the 
legislature  to  enact  a  law  compelling  a 
railroad  to  make  a  contract  for  a  through 
bill  of  lading  beyond  Its  terminus.  More- 
over, it  appears  from  the  allegations  in 
this  declaration  that  the  defendant  did 
makea  contract  with  the  plaintiffs  to  send 
their  cotton  to  Albany,  and  tbe  plaintiDs 
accepted  that  contract.  Tbey  now  seek 
to  hold  the  defendant  liable  because  it 
refused  to  do  more  than  It  agreed  to  do. 
We  think  the  trial  judge  was  right  in  sus- 
taining tbe  demurrer  and  diumlssiug  the 
case,  and  tbe  Judgment  is  affirmed. 


Tune  t.  Falijn. 


(8T  Va.  410) 


(Supreme  Cottrt  <tf  Appeala  of  Firaln<a.    Jan. 

29,  1891.) 

EquiTT— Cahcxllation  or  Deks— -Bvidbkob. 
In  an  action  to  annul  a  deed,  plaintiff  tes- 
tified that  the  deed  had  been  delivered  by  her  at- 
torney to  the  vendee,  in  violation  of  an  agreement 
between  the  parties  that  the  attorney  should  hold 
it  in  escrow  until  she  directed  its  delivery,  so  as 
to  give  her  an  opportunity  to  resell  on  l>etter 
terms  if  she  could.  She  admitted  that  the  vendee 
paid  port  of  the  price  in  cash,  and  ezecoted  notes 
for  tlie  balance  secured  by  a  trust-deed  which  had 
been  duly  recorded.  Tbe  vendee  denied  that 
there  was  any  such  understanding  between  him- 
self and  plaintiff,  and  testified  that  the  sale  was 
absolute,  and  that  the  deed  had  been  delivered  to 
him  by  plaintiff's  attorney  in  her  presence,  and 
witb  her  acquiescence.  He  was  corroborated  by 
his  own  attorney,  by  plaintiff's  attorney,  and  by 
a  disinterested  person,  who  were  all  present  at 
the  time  of  the  sale  and  the  execution  of  the  In- 
•truments.  Held,  that  a  decree  annulling  the 
deed  nould  be  set  aside  as  against  the  evidenoe. 


John  Ciitcber,  for  appellants. 
Jones,  for  appellee. 


W.   A. 


Lacy,  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Northumberland 
county  rendered  on  the  2d  day  of  October, 
1888.  The  bill  in  this  case  was  filed  by  the 
appellee  to  set  aside  her  deed  to  the  appel- 
lant to  a  tract  of  land  in  the  county  of 
Northumberland,  executed  December  20, 
1887.  for  the  sum  of  f  2.400.  upon  tbe  ground 
of  mlHapprehenslon,  collusion,  and  fraud; 
and  on  the  2d  day  of  October,  1888.  the 
circuit  court  of  said  county  rendered  a  de- 
cree declaring  the  said  deed  null  and  void 
tor  the  reasons  stated,  and  the  appellant, 
thepurchaser,  appealed  to  thlscourt.  The 
claim  of  tbe  bill  Is  that  the  plaintiff,  a 
maiden  lady  of  full  age,  executed  the  deed 
in  question,  and  left  it  In  the  possession  of 
hercouDsel.  with  the  underatandiug  that 
it.  was  not  to  be.  delivered  to   tbe  dcfend- 
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ant.  Tnne,  until  sbe consented  thereto; 
that  Bbe  never  did  so  consent ;  that  her 
said  counsel,  nevertheless,  did  deliver  it 
Immediately,  almost  upon  Its  execution, 
and  the  entire  purchase  money  receipted 
(or,  when  the  said  counsel  was  not  au- 
thorised to  receive  the  purchase  money,  of 
which  the  purchaser  had  notice ;  and  that 
the  purchaser  had  agreed  that.  If  she  could 
sell  on  better  terms  to  another  person,  she 
could  do  so,  whereas  now  the  said  deed 
was  falsely  claimed  to  be  final  and  con- 
cluded ;  and  that  the  said  purchaser  had 
instituted  an  action  at  law  for  the  pos- 
session of  the  said  premises,  which  are  in 
the  possession  of  her  brother  nnd  mother; 
and  that  the  said  deed  should  be  vacated 
and  set  aside,  and  an  injunction  awarded 
to  restrain  the  prosecution  of  the  action 
at  law.  The  answer  of  the  defendant  de- 
nied these  allegations  of  the  bill,  and  de- 
clared the  contract  to  be  fair,  conclusive, 
and  definite,  the  cash  payment  paid,  and 
the  negotiable  notes  executed  and  duly 
delivered.  The  counsel  was  not  a  party, 
and  did  not  answer  the  bill,  but  bis  dep- 
osition was  taken,  and  he  also  denies  the 
allegations  of  the  bill. 

The  fraud  charged  In  the  bill,  and 
denied  in  the  answer,  must  be  proved 
by  the  plaintiff.  It  is  by  her  that  the 
charge  is  made,  and  it  rests  upon  her 
to  prove  it.  This  court  has  been  called 
upon  in  other  cases  to  consider  similar 
charges  of  fraud ;  and  it  is  always  neces- 
sary to  prove  fraud,  not  always  by  direct 
and  positive  evidence.  Circumstantial  ev- 
idence is  not  only  suSlcipnt,  but  in  most 
rases  it  ia  the  only  proof  that  can  be  ad- 
duced ;  and  while  the  court  will  be  Just  to 
the  rights  of  thn  person  charged  with 
fraud,  and  cautious  not  to  lend  too  ready 
an  ear  to  the  charge,  the  question  must  be 
justly  and  fairly  considered,  with  due  re- 
gard to  the  rights  of  all  parties.  If  the 
charges  made  in  the  bill  can  he  established 
by  legal  evidence,  upon  such  proof  it  is  the 
province  of  a  court  of  equity  to  relieve 
against  such  fraudulent  practices.  But 
we  will  couHider  this  question  upon  the 
proofs  alone.  Charges  of  fraud,  unsup- 
ported by  proof,  are  but  empty  air, 
amounting  to  nothing. 

This  suit  is  against  the  defendant.  W. 
L  Tune,  and  the  fraud  must  be  such  fraud 
as  was  committed  by  him,  either  directly 
or  indirectly;  for,  of  course,  if  he  has 
gained  all  advantage  by  the  fraud  of  an- 
other, practiced  in  his  interest.  In  con- 
science he  must  surrender  it.  The  deposi- 
tion of  the  plaintiff,  a  maiden  lady  of  full 
age,  sustains  the  allegations  of  the  bill  in 
the  main,  and  denies  the  delivery  of  the 
deed.  Tbedeposition  of  the  defendant  dis- 
tinctly denies  the  allegations  of  the  bill  as 
to  the  fraud,  and  sets  forth  the  delivery 
of  the  deed  in  question  in  the  oflSce  of  J. 
S.  Darlington,  a  lawyer,  in  Washington 
city.  These  two  parties  being  thusin  con- 
flict, return  for  the  present  from  the  un- 
pleasant task  of  weighing  their  deposi- 
tions upon  the  question  of  probability, 
and  consider  the  deposition  of  Mr.  Darling- 
ton, who  is  disinterested.  He  says:  "I 
am  a  member  of  the  bar  of  the  supreme 
court  of  the  District  of  Columbia.  Reside 
In  the  city  of  Washington.    Some  months 


ago, — I  presnine,  on  January  31, 1888,  from 
the  date  of  the  envelope  which  I  hold  In 
my  band,— Mr.  William  I.  Tune,  who  is  a 
client  of  mine,  and  Judge  Chritcber,  who 
represented  Miss  I.  M.  Fallln,  as  I  under- 
stand It,  called  at  my  office  together,  and 
stated  that  Mr.  Tune  had  purchased  a 
farm  from  Miss  Pallin:  that  the  title  to 
the  farm  was  clonded  by  an  attachment 
suit  brought  against  Miss  Fallln  by  some 
relative,— I  think,  her  uncle;  and  that  it 
bad  been  agreed  that  certain  notes  of  Mr. 
Tnne  to  the  order  of  Mies  Fallin,  represent- 
ing the  deferred  purchase  money  of  the 
farm,  should  be  left  in  escrow  with  me  un- 
til the  attachment  could  be  gotten  rid  of. 
My  best  recollection  Is  that  they  also  had 
with  tbem  a  deed  from  Miss  Fallln  to  Mr. 
Tune,  which  was  delivered  to  him  at  my 
office,  if  I  remember  correctly,  with  an 
authority  to  record  it.  The  notes  were 
then  placed  in  an  envelope,  upon  which, 
upon  my  request.  Judge  Chritcber,  as  the 
attorney  of  Miss  Fallin,  indorsed  a  memo- 
randum of  the  conditions  upon  which  I 
held  it.  The  Indorsement  was  made,  and 
set  forth  the  notes,  amounts,  dates,  etc., 
and  the  following  was  added:  'On  this 
day  placed  in  the  bauds  of  J.  S.  Darling- 
ton in  escrow, tn  be  delivered  to  I.  M.  Fal- 
lin upon  the  discharge  of  the  attachment 
sued  out  against  her  in  Northumberland 
county  by  J.  H.  Fallin,  January  81, 1888.'" 
Mr.  Darlington  does  not  state  that  Miss 
Fallin  was  present;  but  the  deposition  of 
the  witness  Sholes,  taken  the  same  day, 
who  was  a  law  student  in  the  said  office, 
proves  that  she  was  present.  He  says: 
^I  was  present  during  the  transaction  be- 
tween Mr.  Tnne  and  Miss  Fallin.  There 
were  present  at  that  time  Mr.  Tune  and 
Miss  Fallln,  Judge  Chritcber  nnd  Mr. 
Darlington,  a  part  of  the  time,  and  my- 
self."  That  he  heard  no  complaint  from 
Miss  Fallin,  but  that  he  paid  no  attention 
to  the  details,  not  being  interested.  Judge 
Chritcber,  the  counsel  for  Miss  Fallin,  says 
in  his  deposition  that  Miss  Fallin,  after 
the  partition  of  the  land,  (between  herself 
and  brother,)  desired  him  to  sell  her  share 
of  the  land ;  that  she  derived  no  benefit  of 
any  consequence  from  it ;  that  at  her  re- 
quest he  went  to  the  connties  of  West- 
moreland and  Northumberland  to  offer 
this  land  to  persons  suggested  by  her,  but 
be  found  them  more  anxious  to  sell  what 
land  they  had  than  to  buy  any ;  that  Miss 
Fallln  found  the  purchaser.  Tune,  in  Wash- 
ington herself,  and  caused  him  to  come  to 
Judge  ("britcher's  office  on  this  business, 
and  bis  uncle  came  with  him,  and  after 
much  negotiation  the  contract  was  con- 
cluded ;  that  every  step  in  the  transac- 
tion was  explained  to  her,  and  that  be 
J>repared  the  papers  and  sent  them  to  her 
or  examination  and  approval;  that  sbe 
examined,  approved,  and  signed  them,  and 
returned  tbem  to  his  office;  that  he  theb 
ga  ve  them  to  Mr.  Tune  for  examination 
and  approval;  that,  after  keeping  them 
for  some  time,  he  approved  and  returned 
them ;  that  the  parties  met  by  agreement 
at  Mr.  Darlington's  office,  and  the  deed  de- 
livered to  Tune,  and  the  trust-deed  secur- 
ing the  notes  for  the  deferred  payments 
was  delivered  to  Miss  Fallin,  and  the 
notes   left  with   Mr.    Darlington   as  de- 
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scribed ;  that  Tuoe  sent  the  deed,  and  he 
the  trust-deed,  to  the  clerk  (or  recorda- 
tion, and  tlie  cash  payment  left  on  the 
desk  by  tAv.  Tane  was  Ki^en  tu  him  by 
Miss  Fallin  after  his  request  to  her  to  take 
out  what  she  wished  to  use,  and  that 
there  was  no  dissatisfaction  on  the  part 
of  Miss  Fallin  that  be  heard  of  until  agun- 
iaing  letters  cauie  from  her  mother  about 
giving  up  her  home,  which  belonged  to 
Miss  Fallin  under  the  partition,  and  upon 
which  the  molberand  the  brother  resided ; 
that  after  she  had  completed  the  purchase, 
and  her  change  of  mind  after  receiving  let> 
ters  from  her  n) other,  be  expressed  the 
opinion  that  Mr.  Tune  would  sell  for  a 
small  advance  of  5  per  cent.;  that  he 
based  thlHupinlon  upon  the  reluctance  Mr. 
Tune  had  nianifested  to  buy,  and  the  gen- 
eral decline  of  land  In  that  rounty.  As  to 
the  meeting  in  Mr.  Darlington's  office,  on 
cross-exuni (nation  Mltw  Fallin  admits  that 
she  was  then  and  there  present,  JjSnuury 
31,  l»>^8,aud  that  Mr.  Tune  did  execute  the 
trust-deed  and  notes  that  day,  and  that 
he  did  put  Slime  money  on  the  desk  that 
day,  but  that  she  told  them  that  she 
would  have  nothing  to  do  with  it,  but 
that  Judge  Chrltcherdid  give  her  a  receipt 
for  f 2U0,  which  she  took,  as  she  did  not 
know  what  to  do  about  it;  and  she  else- 
where tayp  that  Judge  Chritclier  made  her 
sign  the  deed,  and  tuld  her  Mr.  Tune  knew 
all  about  the  pHpers,  and  Mr.  Tune  did 
not  know  all  about  the  papers,  but  took 
them  for  Inspection,  and  Judge  Chrltchsr 
said  that  was  all  right.  Mr.  Tunedeclares 
that  at  the  beginning  of  these  negotia- 
tions he  had  no  acquaintance  with  Judge 
Chritcber,  who  was  brought  to  his  atten- 
tion by  MiHS  Fallin. 

The  evidence,  upon  the  whole,  shows 
the  case  of  a  lady  who,  growing  weary 
with  the  privations  attendant  upon  her 
life  in  the  country  upon  the  farm  with  her 
mother  and  brother,  one-half  being  owned 
by  her,  and  half  by  the  brother,  subject  to 
an  annuity  for  life  to  the  mother  of  $100, 
or  $50  for  each,  and  who,  becoming  dis- 
satisfied with  the  little  clear  residue  left 
from  the  results  of  the  farm  operations 
after  providing  thenccessarlesof  life  for  the 
family,  and  paying  the  annuity.  In  whole 
or  in  part,  sought  Buccessfully  an  asser- 
tion of  her  rights  anu  her  independence  by 
an  enforced  partition  of  tbe  farm,  which 
she  declared  she  was  unable  to  procure 
through  local  counsel,  —  through  local 
influences.  That,  having  taken  this  step 
forward  In  the  assertion  of  her  rights  as  a 
fl?we  sole,  »be  sought  the  protection  and 
asslstarce  of  an  acquaintance,  r^ative, 
friend,  at  Washington,  in  the  person  of  tbe 
lawyer  who  hud  aided  her  in  the  first  suc- 
cessful assertion  of  her  rights,  sought  and 
obtained  employment  In  Washington  city, 
and  set  on  foot  energetic  efforts  to  sell 
her  land  In  Virginia,  and  put  the  proceeds 
into  interest-bearing  funds,  while  she  sup- 
ported Iterself  lor  the  present  in  heremploy- 
ment.  That  In  the  person  of  the  defendant, 
Tune,  the  appfllaut  heresoughtand  found 
a  purchaser  for  her  laud.  That  she 
went  forward  resolutely  in  this  purpose 
of  a  sale;  seeking  to  sell;  offering  to  sell, 
without  success,  to  I.  U.  Fallin,  a  subse- 
quent bidder.    That  during  all  this  time 


she  seems  to  ha  ve  been  either  let  alone,  or 
at  least  not  influenced  from  home.  That 
making  the  sale  and  the  deed  brought 
about  the  Scene  at  home.  The  relatives 
sought  to  avert  what  seems  to  be  regard- 
ed by  them  as  a  calamity,  and  set  on  foot 
agencies  which  were  very  influential,  in 
the  form  of  a  mother's  entreaties,  which, if 
employed  earlier,  would  apparently  have 
been  suflSciently  effective.  The  first  effect 
of  these  remonstrances  ■  and  entreaties 
from  the  near  relatives  at  home,  wbom  she 
had  so  lately  left  with  feeiing^s  of  discon- 
tent at  least,  ^Va8  to  cause  her  to  forget 
all  her  past  grievances,  real  or  fancied, 
and  desire  to  retrace  her  steps.  She  began 
by  soliciting  her  attorney,  and  ber  former 
Jriend  Tune,  to  get  a  release  upon  a  propo- 
sition to  buy  at  $3,000,  from  J.  U.  Falun, 
who  had  beforerefused  to  buy.  Hercoun- 
sel  was  again  ready  to  aid  ber,  and  she 
made  a  request — not  a  demand — on  'tone 
to  release  ber  that  she  might  get  more, 
which  she  seemed  eagerly  to  believe  was 
open  to  her;  but  falling  in  this  amicable 
endeavor,  she  set  up  these  demands  for  her 
alleged  legal  rights.  Her  claim  la  that 
while  the  purchaser  paid  the  cash  pay- 
ment, and  executeil  negotiable  notes,  and 
placed  them  where  she  could  get  tbem 
when  a  certain  claim  against  her  was  dis- 
posed of,  and  received  a  deed,  and  gave  a 
trust-deed  to  secure  the  deferred  payments, 
— made  on  long  time,  at  her  request, — 
that  she  might  change  an  unprofitable 
(arm  into  an  interest-bearing  fund, — the 
purchaser  agreed  that  ail  this  should  be 
for  naught  if  she  could  get  anybody  to 
give  her  a  small  advance  of  5  per  cent.  It 
this  were  true,  it  would  present  a  very  un- 
usual transaction  between  buyer  and  sel- 
ler; and  such  a  claim,  when  denied  by  tbe 
purchaser  and  contradicted  by  all  the  pa- 
pers solemnly  signed  by  herself,  certainly 
would  require  clear  proof.  What  is  tbe 
proof  offered?  Her  own  claim  that  she  so 
understood  all  the  transactions,  contrary 
to  What  was  actually  done.  On  tbe  other 
hand   stand   the   solemn  deeds,  and   the 

Cayment  to  ber,  and  receipt  of  money  by 
er,  and  earnest  denials  on  oath  by  the 
purchaser,— who,  like  herself,  has  gone  on 
the  stand  and  submitted  himself  to  cross- 
examination, — and  the  depositions  of 
Tune's  counsel,  her  own  counsel,  and  a 
disinterested  by-stander.  Can  she  be  said 
to  have  proved  her  case?  I  think  not. 
There  is  a  great  deal  of  asseveration;  but 
where  is  the  proof?  This  case  Is  alto- 
gether different  from  the  case  of  Moore  v. 
Oilman,  80  Va.  307,  and  the  cases  there  cit- 
ed. While  we  can  sympathize  with  her, 
and  the  discomfort  she  has  brought  borne 
to  her  mother  and  her  brother,  if  Tnne 
stands  upon  his  legal  rights,  must  he  nut 
be  allowed  them?  If  all  the  charges 
brought  by  her  against  her  attorney  of  In- 
fidelity were  sustained  by  proof, — which 
they  certainly  are  not, — yet  he  was  her 
counsel,  and  acted  for  her  at  her  procure- 
ment. He  was  held  out  by  ber  as.her  rep- 
resentative and  lawyer.  Ue  was  not 
Tune's  lawyer,  nor  Tune's  agent.  I  do 
not  see  any  sutflclent  ground  to  sastain 
the  decree  of  the  circuit  court,  which  ax>- 
pears  to  be  plainly  erroneous,  and  which 
must  be  reversed  and  annulled .  and  such  de- 


Diaitized  by  V^jOOQIC 


Va.) 


BIEDLBB  «.  BIEDLEB. 


75» 


cree  rendered  here  as  the  aald  drcait  coart 
ouKht  to  have  rendered,  and  her  bill  dls- 
mlnsed. 


(87  V«L  S15) 

Thornton  et  al.  ▼.  Oaab  et  at. 
{Supreme  Court  tij  Appeale  oj  Firyinta.    Jan. 

WiTNsss— DicLARATioNS  —  FRAVotimn  Coum'- 
AXCBs— Action  to  Bbt  Auva— Pistibs. 

1.  The  fact  that  a  bond  and  tmct-deed  Iiav» 
been  assigned  to  tbe  wife  of  the  grantor  renders 
the  latter  incompetent  as  a  witness  in  an  action 
by  creditors  to  set  aside  the  conveyance  as  fosud- 
nlent. 

.2.  The  declarations  of  a  grantor  as  to  the 
TOltintary  character  of  hts  bond  and  trust-deed, 
made  after  tbeir  ezecntion,  are  not  competent  to 
aifec-t  the  title  of  the  grantee;  bat,  where  there 
is  other  independent  eridence  to  the  same  effect, 
the  admission  of  such  declarations  is  harmless 
error. 

8.  Where  It  appears  on  the  trial  that  the 
bond  aud  trust-deed  have  been  assigned,  it  is  the 
duty  of  tbe  cojrt,  before  entering  a  decree  on  the 
merits,  to  direct  the  assignee  to  be  made  a  party, 
so  that  a  complete  decree,  binding  on  ail  persons 
Interested,  may  be  rendered ;  and  tbe  failure  of 
the  court  so  to  do  is  reversible  error,  though  no 
ob]ection  lor  want  of  parties  was  taken  before  It 

Appeal  from  drcultcoart.Oreene  county. 

J.  a.  A  W.  W.  Field  and  R.  H.  Thomaa, 
for  upi>«*ll«nt.  J/if>.  Hujr,  R.  T.  W.  Duke, 
and  Kewper  <£  McAiullea,  for  appellees. 

Lkwir,  p.  On  the  2Bth  of  September, 
1SK2.  the  nppellant.  JackRon  L.  Thornton, 
exHfutwl  a  lionil  (or  f5,(Mt4.64,  payable,  on 
dt-niHiiil.  to  JoHeph  A.  ManHfteld;  and  on 
tlie  M  ilay  «)f  the  (ulluwing  October  he  ex- 
ecnted  a  dwnl  of  truHt  on  e  certain  tract  of 
lanil.  Hitiiate  In  (ireene  county,  to  secure 
— fYwJt,  the  Bald  bund;  and,  s(>cnD(/{>',  all 
of  his  other  debts.  The  bill  charges  that 
the  bond  vras  executed  without  valuable 
conHideratlun,  and  that  the  deed  of  trust 
was  expcutpil  with  Intent  to  hinder, delay, 
anUdefrnud  the  creditors  of  thesaldThom-l 
tun  :  and  the  prayer  of  the  bill  Is  that  the 
deed  be  set  aside,  and  that  tbe  bond  be 
declare*!  void.  The  said  Thornton  and 
ManHfleld,  and  the  trustee  in  the  deed, 
Ji)hn  M.  Shipp,  are  made  defendants  to 
the  bill,  who  Heveraily  answered,  denying 
the  charge  ul  fraud,  and  calling  for  strict 
proof  of  the  allegations  of  the  bill.  Much 
teHtimony  was  taken  tending  to  show 
that  at  the  time  the  bond  and  deed  of 
trUHt  were  e>ei-uted.  Thornton  was,  if  not 
insolvent,  flnandally  embarrassed,  and 
that  the  bond  was  not  founded  upon  val- 
uable consideration,  but  was  executed  for 
a  tract  of  land  which,  more  than  16  years 
previously,  had  been  given  by  Mansfield 
to  his  daughter,  the  wife  of  the  said 
Thornton.  There  was  also  evidence  tend- 
ing to  show  that  ManHfleld  had  but  little 
means;  bis  estate  consisting  of  a  small 
tractot  poorand  unproductive  land  In  Or- 
ange county,  and  a  small  amount  of  per- 
sonalty, not  exceeding  In  value  $500. 
Thomtnn  was  himself  examined  as  a  wit- 
ness, and,  in  the  course  of  his  deposition, 
dlHclosed  what  had  not  been  stated  in  the 
answers  of  the  defendants,  namely,  that 
the  bond  had  been  assigned  by  Mansfield 
to  Mrs.  Thiirnton,  The  plaintitTs  there- 
upon excepted  to  tbe  competency  of 
v.l2s.E.no.l6 — as 


Thornton  as  a  witness  In  the  case,  and 
tbe  exception  was  sustained  by  the  circuit 
court.  It  was  also  decreed  tbat  tbe  bond 
was  void,  and  that  tbe  deed  of  trust  be 
set  aside ;  and  from  tbto  decree  the  defend- 
ant appealed. 

Various  errors  are  assigned  in  tbe  decree 
of  which  the  first  is  that  the  circuit  court 
erred  In  sustaining  the  exception  to  Thorn- 
ton's competency  as  a  witness.  But  there 
is  no  merit  in  this  objection.  His  wife, 
according  to  his  own  statement,  being 
the  assignee  of  the  bond,  and  therefore  In- 
terested In  tbe  result,  he  is  clearly  Incom- 
petent as  a  witness.  In  this  particular  tbe 
common  law  has  not  been  altered  by  stat- 
ute In  this  state.  Jones  v.  Degge,  84  Va. 
685,  6  S.  £.  Rep.  79B: 

Evidence  was  also  taken  to  prove  cer- 
tain declarations  by  Thornton,  subsequent 
to  the  execution  of  tbe  deed,  to  the  effect 
that  the  bond  had  been  given  to  cover  cer- 
tain advancements  made  by  Mansfield  to 
his  daughter,  Mrs.  Thornton,  the  chief  of 
which  was  the  tract  of  land  above  men- 
tioned: and  tbe  appellants  contend  tbat 
such  declarations  are  not  admissible  to 
Impeach  the  deed.  As  an  abstract  propo- 
sition, this  position  Is  correct;  the  rule  be- 
ing that,  upon  the  trial  of  the  question 
whether  a  particular  conveyance  was 
made  to  defraud  creditors.  It  is  not  com- 
petent to  show  the  acts  or  declarations  of 
the  grantor,  after  the  conveyance,  to  Im- 
pair or  affect  tbe  title  of  the  grantee. 
Bump,  Fraud.  Con  v.  (2d  Ed.)  568;  Hol- 
brook  V. Uolbrook,  IIS  Mass.  74;  Clements 
V.  Moore,  6  Wall.  299.  But  the  question 
la  of  little  or  no  importance  in  the  present 
case,  inusmuch  as  there  is  evidence,  in- 
dependent of  Thornton's  '  declarations, 
that  the  bond  was  voluntary.  The  trus- 
tee, ShIpp.  himself  testifies  substantially 
to  thesameeffect,  and  tbe  circumstances  of 
tbe  rase  point  In  the  same  direction. 

We  are  of  opinion,  however,  that,  npon 
its  appearing  that  the  bond  had  been  as- 
signed to  Mrs. Thornton,  the  circuit  court, 
before  rendering  its  decree  upon  tbe  mer- 
its, ought  to  have  directed  tbat  she  be 
made  a  party  to  tbe  suit,  in  order  that  a 
complete  decree,  binding  all  persons  inter- 
ested In  the  subject-matter  of  the  suit, 
might  have  been  rendered.  It  is  true,  no 
objection  for  want  of  parties  was  taken  in 
the  court  below;  but  the  rule  is  well  set- 
tled tbat  in  such  a  case  the  objection  may 
be  taken  by  the  court  at  the  hearing,  or 
even  for  the  first  time  in  tbe  appellate 
court.  Jameson's  Adm'x  v.  Deshields,  3 
Grat.  4;  Iron  Co.  v.  Tayloe,  79  Va.  671 ; 
Welsh  v.  Solenberger,  85  Va.  441,  8  8.  E. 
Rep.  91.  Tbe  decree  will  therefore  be  re- 
versed, and  tbe  cause  remanded  to  the  cir- 
cuit court  with  directions  to  cause  Mrs. 
Thornton  to  be  brought  before  the  court. 
In  order  to  a  final  and  complete  decree; 
tbe  appellants  to  pay  tbe  costs  of  this  ap- 
peal.   Decree  reversed. 

(87  Vs.  800) 


BiEDLBB  at  al.  y.  Biedler  et  al. 
(Supreme  Cowrt  of  Awaeaie  iff  Virvimia.   Jan. 

'         o,  ISvl. ) 

Wills— CoHSTBroTioii—ADTAiicsxim. 
The  presumption  arising  from  the  fact  that 
testator  specihcally  devised  certain  land  to  bis 
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two  sons,  and  then  directed  the  balance  of  his  es- 
tate, "not  hereinbefore  particularly  disposed  of," 
to  be  disposed  of  as  the  law  directs,  Is  that  he 
thereby  intended  to  equalize  the  two  sons  with  his 
other  children,  to  wtu>m  he  had  made  previons 
gifts,  and  that  he  did  not  Intend  the  devise  to 
them  should  operate  by  way  of  an  advancement, 
within  the  meaning  of  Code  Va.  i  2501,  which 
provides  that  advancements  to  a  descendant,  made 
by  one  who  dies  wholly  or  partially  intestate, 
shaU  be  brought  into  hotchpot  with  the  whole  es- 
tate before  the  person  advanced  shall  be  entitled 
to  partition  or  distribution  with  the  other  heirs 
of  decedent. 

George  R.  Calvert,  for  appellants.  R.  S. 
Parka,  for  appellees. 

HiNTON,  J.  ThlB  I8  an  appeal  from  the 
circuit  court  of  Page  connty.  The  parties 
to  the  controversy  are  the  devisees,  and 
legatees  uf  one  Morgan  Bledler,  deceased. 
The  question  presented  lor  decision  Is,  to 
use  the  languaice  of  the  appellants'  coun- 
sel, "  whether  the  third  Item  of  the  will  is, 
nnder  the  law,  an  udvancement,  to  be 
brought  into  hotchpot  nnder  the  foortb 
item  of  the  win."  By  the  first  clause  of 
said  will,  thp  testator  directs  that  a  sale 
of  all  his  personal  property  shall  be  made, 
and  that  his  debts  and  funeral  expenses 
shall  be  paid  out  of  the  procetds  thereof. 
The  second,  third,  and  fourth  clauses  read 
as  follows:  "W  After  the  payments  of 
my  debts  and  funeral  expenses,  I  desire 
that  the  remainder  of  the  proceeds  from 
the  sale  of  the  personal  parts  of  my  estate 
be  equally  divided  amongst  my  children 
and  my  wife,  Mary  Bledler.  (3)  I  give 
to  my  two  sons,  Henry  W.  Bledler  and 
Morfcan  L.  Biedler,  my  undivided  half- 
interest  in.  tlte  ridge  tract  of  land  known 
as  '  Little  Meadows  Tract,'  now  owned  by 
L.  C.  Kuonts  and  myself,  to  be  enjoyed  by 
them  forever.  (4)  All  thereat  of  my  estate, 
both  real  and  personal,  of  what  nature  or 
kind  soever  it  may  be,  not  hereinbefore 
particularly  disposed  of,  I  desire  shall  be 
disposed  of  as  the  law  directs. " 

The  argument  for  tb<)  appellants  is  that 
the  devise  of  the  testator's  undivided 
half-Interest  io  the  "Little  Meadows 
Tract,"  In  the  third  clause  of  his  will  to 
his  sous,  Henry  W.  Bledler  and  Morgan 
L.  Biedler,  Is  not  a  speciflc  devise  to  them, 
but  an  advancement;  and  that  as, in  their 
view,  the  testator  died  intestate  as  to  all 
the  property  mentioned  In  the  fourth 
clause,  the  case  falls  within  the  provisions 
of  section  2561,  Code  1887,  and  that  tho 
said  Henry  W.  Biedler  and  Morgan  L. 
Biedler  shall  be  required  to  bring  these 
advancements  Into  hotchpot,  if  they  wish 
to  participate  In  the  dlotribution  of  the 
other  estate.  Section  2561  of  the  Code  of 
Virginia  reads  thus:  "  Where  any  descend- 
ant of  a  person  dying  Intestate  as  to  his 
estate,  or  any  part  thereof,  shall  have  re- 
ceived from  said  estate  in  his  life-time,  or 
under  his  will,  any  estate,  real  or  per- 
sonal, by  way  of  advancement,  and  be,  or 
any  descendant  of  his,  shall  come  into  the 
partition  and  distribution  of  the  estate 
with  other  parceners  and  distributees, 
such  advancement  shall  be  brought  Into 
botchpot  with  the  whole  estate,  real  and 
personal,  descended  or  distributable,  and 
thereupon  such  party  shall  be  entitled 
to  bis  proper  portion  of  the  estate,  real 


and  personal. "  Now  tbedoctrlne  of  hotch- 
pot, as  Mr.  Minor  (see  2  Minor,  Inst.,  Sd 
Ed.,  p.  606)  correctly  observes,  has  been 
much  enlarged  in  Virginia,  not  only  be- 
yond the  scanty  limits  of  the  common 
law,  but  Mso  beyond  the  provision  of  tbe 
English  statutes  of  distributions.  (22  & 
23  Car.  II.  c.  10,  and  20  Car.  II.  c.  8,)  irilb 
tbe  intent  to  bring  about,  as  nearly  aa 
may  be,  an  equal  division  among  the 
children,  etc.,  of  the  decedent,  of  all  hla  es- 
tate, both  real  and  personal,  except  so  far 
as,  in  tho  exercise  of  bis  right  of  owner- 
ship, he  may  have  thought  fit  hims^  to 
create  a  difference.  Cblnn  v.  Murray,  4 
Orat.  S77.  And  an  examination  of  the 
statute  shows  that,  for  the  law  of  hotch- 
pot  to  apply  In  a  given  case,  these  circum- 
stances must  concur,  jiamely,  the  decedent 
must  be  intestate  as  to  his  estate,  or  some 
part  thereof,  and  the  descendant  of  bim 
who  desires  to  share  in  the  division  ol 
the  other  estate  must  have  received  from 
tbe  intestate.  In  his  life-time,  or  under 
his  will,  some  estate,  real  or  personal,  or 
both,  for  tbe  purpose  of  advancing  him 
in  life.    Puryear  v.  Cabell,  24  Orat.  260. 

Now,  do  all  these  things  concur  In  this 
case?  IvCt  us  see.  It  is  not  pretended 
that  Morgan  Bledler  died  without  a  will, 
but  the  appellants  insist  that  Inasmncb 
as  he  disposes  of  the  property  embraced 
in  tbe  fourth  clause  " as  tbe  law  directs," 
this  part  of  his  property  will  pass 
according  to  tbe  law  of  descents  and  not 
by  devise,  and  that  as  to  this  portion  of 
bis  property  he  died  Intestate.  In  other 
word8,.irivoklng  tbe  old  rule, — which  since 
the  statute  of  3  &  4  Wm.  IV.  c.  106,  S  3,  has 
ceased  to  have  any  practical  value  in 
Englond,  and  many  of  the  reasons  for 
which  no  longer  exist  In  this  country, — 
that  where  a  testator  makes  the  same 
disposition  of  his  estate  as  the  law  would 
have  done  If  he  had  been  silent,  the  will, 
being  unnecessary,  is  void;  or,  stating  it 
somewhat  differently,  that,  where  a  title 
by  descent  and  a  title  by  devise  concur  Id 
tbe  same  individual,  the  heir  Is  held  to  be 
In  by  descent,  and  not  by  purchase.  The 
appellants  first  argue  that  the  testator 
died  intestate  as  to  tbe  property  em- 
braced in  the  fourth  clause,  and  then  that 
Henry  W.  and  Morgan  L.  Biedler  must 
come  into  hotchpot.  This  doctrine,  that 
where  the  devise  is  to  tbe  testator's  heir, 
to  take  in  the  same  manner  as  he  would 
take  as  heir,  he  must  be  regarded  as  tak- 
ing by  descent,  and  not  by  purchase,  how- 
ever, was  probably  adopted,  says  Mr. 
Minor,  to  prevent  a  confusion  of  the  title 
by  descent  with  the  title  by  purchase  in 
feudal  times,  when  such  confusion  would 
have  affected  tbe  tenure  of  lands,  and  at 
a  later  period  would  have  impaired  tbe  in- 
terests of  creditors,  certain  of  whom  could 
charge  with  their  debts  lands  descended, 
but  not  devised,  andonly  applies,  accord- 
ing to  all  the  authorities,  where  the  dev- 
isee is  sole  heir  to  tbe  land  devised ;  for, 
if  he  is  only  one  of  several  co-heirs,  al- 
though tbe  very  same  share  be  given  him 
as  he  would  take  by  descent,  he  does  not 
take  It  in  the  same  way,  for,  as  co-heir,  he 
would  take  it  in  coparcenary  with  his  fel- 
lows; whereas.asdevisee,  he  would  take  it 
in  severaltjr  If  it  was  devised  to  him  alone. 
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and  If  devised  to  him  along  with  otbera 
be  would  take  as  Joint  tenant  or  tenant 
In  common.  In  like  manner  a  devise  to 
several  co-beira  is  not  within  the  doctrine, 
bat  is  good,  because,  as  devisees,  tbey  will 
take  as  Joint  tenants  or  tenants  In  com- 
mon; whereas,  us  heirs,  they  will  take  as 
coparceners.  2  Minor,  lust.  p.  1054:  S 
Lomaz  Dig.  marg.  p.  106;  1  Jarm.  Wills, 
(Rand.  &  T.  Ed.)  p.  195;  Pow.  Dev.  428. 
Notwithstanding,  therefore,  the  peculiar 
language  used  in  this  case,  no  rights  ot 
creditors  being  Involved,  it  might  well  be 
questioned  whether  the  testator  is  to  be 
regarded  as  having  died  intestate  as  to 
this  property.  If  that  question  were  neces- 
sary for  a  decision  ol  this  case.  But  con- 
ceding that  there  is  a  partial  intestacy, 
where  shall  we  And  the  slightest  evidence 
of  an  indication  that  the  testator  Intended 
to  advance  those  two  sons?  In  a  case 
like  this,  where  the  testator  has  left  a  will, 
no  matter  what  may  be  the  rule  in  other 
cases,  no  presnmptlon  of  an  intention  to 
advance  can  arise  from  the  mere  circum- 
stance of  a  partial  intestacy;  for,  as  was 
said  by  Judge  Baldwin  In  China  v.  Murray, 
4  Grat.  877.  "the  reasonable  supposition 
Is,  when  the  decedent  has  mude  a  will, 
that  he  has  thereby  corrected  ineqalitles 
so  far  as  he  desired  to  do  so. "  And  in 
the  present  case  the  language  of  the  will 
shows  to  my  mind,  at  least,  as  plainly  as 
tiaman  language  can  show  anything,  that 
such  was  aot  the  purpose  of  the  testator. 
The  langage  ot  the  testator  is  that  "as 
to  all  the  rest  of  my  estate,  •  •  •  not 
hereinbefore  particularly  disposed  oJ,  I  de- 
sire, "etc.  Now,  could  he  have  indicated, 
by  the  use  of  so  many  express  words, 
more  plainly  than  he  has  done  by  this 
language,  that  his  purpose  was  to  prefer 
those  to  whom  he  had  made  previous 
gifts,  and  thus  to  produce  an  Inequality 
in  the  distribution  of  his  property  ?  We 
think  not.  To  bold  otherwise  would  be, 
in  our  Judgment,  not  to  execute,  but  to 
overturn  and  disappoint,  the  manifest 
intention  ot  the  testator.  These  views 
show  that  the  lower  court  has,  in  its  de- 
cree, correctly  construed  the  will  ot  Mor- 
gan Bledler,  deceased,  and  the  decree  ap- 
pealed from  must  therefore  be  affirmed, 
and  the  cause  must  be  remanded,  to  be 
further  proceeded  in  to  final  decree.  De- 
cree afiSrmed. 

Lacy,  J.,  concurs  in  result. 


.(«7  Va.  «S) 

Western  Union  Tbi..  Co.  v.  Viroinia 
Paper  Co. 

(Supreme  Cauitt  of  Appeals  of  Virginia.   Jan. 
Telsoraph  CoMPAinss  —  Dbltvbrt  or  Mbssaob 

— CoNTRIBtlTORT    NbOUOBNCB— APPBAl/— ObJKO- 
TIONB  WaIVBD. 

1.  Plaintiff,  a  member  of  the  Straw-Board  As- 
•ociation,  received  from  its  manager  a  telegram, 
dated  the  day  before,  that  the  price  of  the  straw 
boards  had  been  advanced.  A  few  hours  later 
plaintiff  received  another  dispatch,  bearing  date 
the  day  of  its  receipt,  that  the  old  price  bad  been 
restored.  By  mistake  of  the  telegraph  company, 
a  duplicate  of  the  first  message  was  afterwaroa 
dielivered  toplaintiff  at  about  midnight  of  the 
same  day.  Beld.  that  plaintiff  had  a  right  to  rely 
on  the  presamt)tiou  that  the  last  message  was  an 


original  dispatch  duly  transmitted;  and,  thongh 
such  message  was  marked  with  the  word  "Dap.," 
and  bore  date  the  same  day  as  the  first  one, 

Slalntiff's  failure  to  detect  that  it  was  in  fact  a 
uplicate  did  not  amount  to  such  a  want  of  ordi- 
nary care  as  would  prevent  it  from  recovering 
the  damages  it  had  sustained  by  acting  on  the 
belief  that,  after  the  old  price  had  been  restored, 
it  had  been  again  advanced,  as  stated  in  the  last 


3.  Where  there  has  been  a  demurrer  to  plain- 
tiff's evidence  by  defendant,  and  the  jury  has  re- 
turned a  conditional  verdict  in  plaintiff's  favor, 
on  which  judgment  was  sabseqaently  entered, 
plaintiff,  who  failed  to  move  for  a  new  trial  in 
the  court  below,  cannot  insist  for  the  first  time 
on  appeal  that  the  damages  awarded  him  by  the 
jury  are  inadequate,  though  he  excepted  to  the 
Instructions  on  the  measure  of  damages. 
Laot,  J.,  olssenting. 

Robert  Stilea  and  S.  L.  Kelly,  tor  plain- 
tiff in  error.  J.  Alston  Cabell,  tor  defend- 
ant in  error. 

LiBWiB,  P.  This  was  ao  action  ot  tres- 
pass oo  the  case  in  the  circuit  court  of  the 
city  of  Richmond,  wherein  the  Virginia 
Paper  Company  wasplain  tiff  and  the  West- 
ern Union  Telegraph  Company  was  de- 
fendant. Tbe  action  was  brought  to  re- 
cover damages  tor  loss  resulting  from  the 
negligent  act  ot  tbe  defendant  In  sending 
out  from  its  Richmond  office,  and  causing 
to  be  delivered  to  the  plalntlH,  a  message, 
which  was,  in  fact  a  duplicate,  but  which 
the  plaintiff  received  and  acted  upon  as  an 
original  message.  The  case,  as  disclosed 
by  tbe  record.  Is  substantially  this:  Dur- 
ing the  time  covered  by  tbe  evidence  the 
plaintitt  was  a  member  oI  the  "Union 
Straw-Board  Association,"  which  on  the 
13tb  and  14th  ot  February,  1KS9,  was  in 
session  at  Toledo,  Ohio,  at  which  meeting 
tbe  question  as  to  the  prices  to  be  put  up- 

00  straw  boards  was  taken  up  and  dis- 
cussed with  considerable  feeling.  It  was 
the  duty  of  the  general  rannuger,  James  E. 
Hayes,  to  immediately  notify  by  telegraph 
tbe  members  and  agents  of  the  association 
throughout  the  country  of  all  changes  In 
tbe  prices  fixed  upon.  Accordingly,  on  ' 
tbe  13th  of  February,  Hayes  sent  to  tbe 
plaintiff,  through  the  defendant,  the  fol- 
lowing message :  "Price  advanced  to  sev- 
enty dollars.  Takes  effect  immediately. " 
This  message  was  received  at  tbe  office  of 
the  defendant  in  this  city  after  midnight 
of  that  day,  and  was  delivered  to  the 
plaintiff  on  the  morning  of  the  14th.    About 

1  o'clock  p.  M.  of  the  last-mentioned  day 
the  plaintiff  received  through  the  defend- 
ant a  second  message  from  Hayes,  dated 
the  same  day,  which  was  In  these  words : 
"Resolution  advancing  prices  rescinded. 
Prices  remain  as  before. "  About  midnight 
ot  the  same  day  there  was  sent  to  the  resi- 
dence of  Mr.  Montague,  the  president  of 
tbe  paper  company,  in  this  city,  from  the 
office  ot  the  defendant,  what  purported  to 
be  a  third  message,  from  Hayes,  tbe  body 
ot  which  was  an  exact  duplicate  of  tbe 
first  message  above  mentioned,  and  which 
therefore  was  In  these  words :  "  Price  ad- 
vanced to  seventy  dollars.  Takes  effect 
immediately."  This  message,  although 
supposed  to  be  an  original  message,  was 
in  tact  a  duplicate  of  the  first,  and  was 
sent  out  from  the  defendant's  office  by 
m  I  stake.    One  of  tbe  defendan  t's  witnesses 
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explains  that  It  was  ordered  from  Balti- 
more, the  last  relay  office  on  the,  defend- 
ant's line  between  Toledo  and  this  city,  in 
order  to  sapply  a  missing  number  from 
their  message  flies  in  the  office  here,  and 
that  by  mistake  it  was  sent  from  the 
operating  room  to  the  business  room, 
where  it  was  sent  ont  and  delivered  the 
night  it  was  received.  The  president  of 
the  paper  company,  however,  supposing 
it  to  be  au  original  message,  and  being 
aware  that  the  Straw-Board  Association 
was  in  session,  and  that  it  was  discussing 
the  mutter  of  prices,  concluded  that  prii^s 
had  been  first  advanced  to  $70  per  ton, 
then  put  back  to  the  old  figures,  and  again 
advanced  to  $70.  Accordingly  be  the  next 
day  advanced  the  price  on  straw  boards 
in  this  city  to  $70,  and  afterwards  refused 
several  orders  at  the  old  price,  which  or- 
ders, bad  they  been  filled,  as  they  would 
have  been  but  for  the  delivery  of  the  dupli- 
cate message,  would  have  yielded  the  pa- 
per company  in  commissions  $567.39.  It 
was  not  until  several  days  afterwards 
that  the  error  was  discovered.  The  first 
intimation  the  company  had  of  it  was 
through  a  communication  from  a  North 
Carolina  firm  to  whom  the  company  had 
quoted  the  above-mentioned  price.  This 
communication,  which  la  dated  February 
18, 1889,  and  addressed  to  the  paper  com- 
pany, Is  in  these  words:  "You  advise  ns 
that  straw  boards  have  advanced  to  f70, 
but  you  evidently  neglected  to  inform  us 
that  this  advance  bad  been  rescinded,  and 
that  prices  remain  as  before.  We  were 
thoroughly  posted  on  the  advance  and  of 
the  wfthdrawal  of  the  advance  at  tiie 
time  it  was  made."  Immediately  upon 
receipt  of  this  communication  the  com- 
pany telegraphed  to  General  Manager 
Hayes  for  an  explanation,  who  promptly 
replied  that  prices  were  the  same  as  l>e- 
fore.  An  explanation  was  then  sought  of 
the  defendant,  when  for  the  first  time  it 
was  discovered  that  message  No.  S  was  a 
duplicate,  and  that  it  had  been  sent  out 
by  mistake.  Soon  afterwards  the  present 
action  was  instituted.  The  defendant 
pleaded  the  general  issue,  upon  which  plea 
Issue  was  joined.  After  the  evidence  had 
been  closed,  the  defendant  demurred  to 
the  evidence,  in  which  demurrer  the  plain- 
tiff Joined.  The  jury  thereupon  assessed 
the  damages  conditionally  at  $600,  and 
the  court,  overniling  the  demurrer,  gave 
judgment  for  the  plaiutirr  for  $600,  interest 
and  costs,  which  is  the  judgment  appealed 
from,  and  of  which  both  parties  complain. 
The  defendant  in  error,  the  plaintiff  be- 
low, complains  of  the  judgment  on  the 
ground  that  the  damages  awarded  are 
too  small ;  but  as  there  was  no  motion 
to  set  aside  the  verdict  in  the  court  be- 
Jow,  this  complaint  comes  too  late.  A 
casein  point  Is  Humphreys  v.  West,  3 
Rand.  ( Va.)  616.  In  that  case  it  was  said 
that  where  there  Is  a  demurrer  to  evidence 
a  writ  of  inquiry  of  damages  may  be 
awarded,  or  the  jury  then  impaneled  may 
assess  the  damages  conditionally;  but 
that  In  either  case  the  question  as  to  the 
quantum  of  damages  ii^  for  the  jury,  sub- 
ject to  the  superintending  control  of  the 
court  to  grant  a  new  trial  in  case  the 
damages  awarded  are  excessive.    It  was 


further  said,  however,  that  fbe  eoort  ia 
not  bound  to  grant  a  new  trial  ex  mero 
motij;  that  that  can  l>e  done  only  upon 
motion ;  and,  therefore,  that  withoat  sneli 
a  motion  in  the  trial  court  the  appellate 
court  cannot  grant  a  new  trial,  as  tbat 
would  be  to  reverse  the  judgmoat  of  an  in- 
terior court  on  a  motion  here,  whieb  wh» 
not  made  to  that  court,  and  of  coarse  on 
a  matter  in  which  that  court  committed 
no  error.  What  was  said  in  tbat  cane  as 
to  the  power  of  the  court  to  grant  a  new 
trial  where  the  damages  are  excessive 
equally  applies  to  a  case  wherein  tbe  dam- 
ages awarded  are  too  small,  inasmucli  aa 
the  statute,  passed  since  tbe  decision  of 
that  case,  expressly  provides  that  a  new 
trial  may  be  granted  as  well  In  tbe  one 
case  aa  the  other.  Code,  S  8392.  Hence, 
although  in  tbe  present  case  the  plaintUt 
excepted  at  tbe  trial  to  the  refusal  of  tbe 
court  to  give  certain  instructions  to  tbe 
Jury  as  to  the  assessment  of  damages,  its 
subsequent  failure  to  object  to  the  verdict 
must  be  considered  as  a  waiver  of  tlie  ex- 
ception. 

The  sole  defense  set  up  by  the  telegraph 
company,  and  relied  upon  here,  is  that  tbe 
plaintiff  was  guilt.v  of  such  contributory 
negligence  as  to  defeat  a  recovery.  A  care- 
ful consideration  of  the  case,  taowerer, 
leads  us  to  the  conclusion  that  this  posi- 
tion is  untenable.  According  totbaestab- 
lished  definition,  "contributory  negli- 
gence" consists.  In  contemplation  of  law. 
In  such  acts  or  omissions  on  the  part  of 
the  plaintiff,  amounting  to  a  want  of  or- 
dinary care,  as,  concurring  or  co-operat- 
ing with  the  negligent  acts  of  the  defend- 
ant, are  a  proximate  cause  of  the  injury 
complained  of.  Unless,  therefore,  tbe  evi- 
dence in  the  present  case  shows  such  want 
of  care  on  the  part  of  the  plaintiff,  its 
right  to  recover  is  clear,  for  tlie  defend- 
ant's negligence  la  conceded.  Has  tbe 
plaintiff,  then,  been  guilty  of  omitting  to 
use  such  care?  Extraordinary  care  is  not 
required.  Therefore  tbe  question,  stated 
differently.  Is:  Has  the  plaintiff  tailed  to 
exercise  such  a  degree  of  care  as  an  ordi- 
narily prudent  man  might  reasonably  be 
expected  to  exercise  under  similar  circum- 
stances? The  rule  is  sometimes  stated  to 
be  that,  If  the  negligence  of  tbe  plalntilt 
contributed  in  any  degree  to  cause  tbe  in- 
jury, there  can  be  no  recovery ;  but  this 
statement  is  inaccurate  and  misleading. 
A  more  accurate  statement  is  that  nut 
slight  negligence,  but  any  want  of  ordi- 
nary care,  will  defeat  tbe  action ;  and  by 
this  teat  tbe  present  case  must  be  deter- 
mined. It  is  also  to  be  observed  in  this 
connection  that  negligence  is  not  an  ab- 
solute, but  a  relative,  term ;  hence  what 
will  amount  to  proof  of  tbe  charge  Is  nec- 
essarily a  question  of  fact,  depending  upon 
a  great  variety  of  circumstances  which 
thelawcannot  define.  Carrlngton  r.  Fick- 
lin'B  Ex'r.  32  Qrat.  870;  Railroad  Co.  v. 
Medley,  76  Va.  490.  Each  case  must  there- 
fore be  determined  upon  Its  own  circum- 
stances. In  tbe  present  case  the  principal 
points  relied  onto  show  rontrlbutory  neg- 
ligence are  these,  viz. :  (1)  Tbat  tbe  mes- 
sage bore  onits  face  evidence  of  being  a  du- 
plicate; and  (2)  tbedelay  of  tbe  plaintiff  in 
calling  upon  the  defendant  foi'  anexplana- 
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tlon.  Omitting  the  formal  printtid  part, 
^he  meuage,  as  dellTered,  was  in  this 
tons: 


"Feb.  14,1889. 
** Received  at  1300  E.  Main  St.-,  Richmond. 
Ta.    6:56  p.m. 

"Dated.  Toledo.  C,  IS. 
"To  VlrKinla  Paper  Co.,  Richmond.* 

Then  follows  what  haa  already  been 
quoted.  In  the  argument  here  the  dnpli- 
cate  itself  was  exhibited  for  the  inspection 
of  the  coart,  from  which  it  appears  that 
the  three  letters  "  Dap. "  were  written  in 
iak  Just  above  the  first-mentioned  date, 
and  also  across  the  printed  form,  near  the 
top  of  the  paper.  These  letters  are  an 
abbreviation  used  in  telegraphy  for  the 
word  "duplicate."  No  order  for  a  dupli- 
cate, however,  had  been  given  by  thepialn- 
tilt,  and  there  is  nothing  to  show  that  a 
duplicate  message  had  ever  before  been 
sent  oat  by  the  defendant  tu  the  plaintiff, 
or  that  the  officers  or  agents  of  the  plain- 
ttfl  Icnew  the  meaning  of  the  abbreviation. 
The  secretary  of  the  plaintiff,  Mr.  Meredith 
Montague,  testifies  he  thought  they  were 
telegrarhlc "hieroglyphics, "and  paid  no 
attention  to  them.  And,  although  the 
messages  were  exhibited  a  day  or  two  aft- 
erwards by  Montague  to  Maj.  Norman 
Kandolph,  a  large  and  successful  manu- 
facturer of  paper  boxes  in  this  city,  and  a 
customer  of  the  plaintiff,  the  fact  that  one 
■w&B  a  duplicate  never  occurred  to  either 
of  these  gentlemen,  although  they  prob- 
ably examined  them  several  times.  Ran- 
dolph testifies  that.  In  response  to  an  or- 
der from  him  to  the  plaintiff  for  straw 
-boards,  Montague  called  upon  him  at  his 
place  of  business,  taking  with  him  the 
tliree  telegrams,  which  they  read  together. 
"I  receive  a  great  many  telegrams,"  he 
■ays,  "and  certainly  never  would  have  dis- 
covered that  the  one  in  qnestion  was  a 
daplicate.  It  would  have  been  to  my  ad- 
vantage," he  added,  "  to  have  discovered 
It,  because,  if  I  could  have  bought  of  the 
plaintiff  at  the  old  price,  instead  of  having 
to  place  my  orilprs  elsewhere,  I  would  ha  ve 
saved  $50  or  $75  In  freight  paid  on  boards 
purchased  at  a  distance,  from  parties  who 
were  not  members  of  the  Straw- Board  As- 
sociation, and  bound  by  its  prices. "  It  is 
contended,  however,  for  the  defendant 
that  the  words  and  figures, "  Dated.  Toledo, 
C,  13,"  on  the  face  of  the  message,  were 
Bufflcient  to  show  to  any  man  of  ordinary 
intelligence  and  prudence  that  the  message 
wus  dated  the  IStb  of  February,  or  the 
day  before  the  second  message,  which  an- 
nounced that  the  resolution  advancing 
prices  had  Iieen  rescinded.  Whether  or 
not,  under  ordinary  circumstances,  this 
would  be  sufficient  evidence  of  that  fact,  it 
is  unnecessary  to  inquire.  We  do  not 
think  it  is  so  In  the  present  case,  because 
here  the  circumstances  are  exceptional. 
The  officers  of  the  pap<^r  company  knew 
the  association  was  in  seselon,  and  that  It 
was  discussing  with  -warmth  the  subject 
of  prices.    They  also  knew  from  previous 


dispatches  that  its  action  had  been  rae- 
mating.  The  first  dispatch  informed 
them  that  prices  had  been  advanced ;  thu 
second,  received  only  a  few  hours  after- 
wards, that  the  old  prices ,  had  been  re- 
stored ;  so  that  a  subsequent  announce- 
ment, which  Implied  that  prices  had  l>een 
again  advanced^  was  not  calculated  to  ex- 
cite surprise,  or  tosuggest inquiry,  or  even 
close  scrutiny,  any  more  than  the  announce- 
ment contained  in  either  of  the  former 
messages.  The  plaintiff,  moreover,  had 
no  reason  to  anticipate  negligenc«  on  the 
part  of  the  defendant.  On  the  contrary.: 
the  natural  presumption  was  that  the  de- 
fendant had  acted  with  due  care.  The 
nature  of  the  business  of  a  telegrapli  com- 

f»any  requires  it  to  act  with  such  care,  and 
t  holds  itself  out  accordingly.  Most  im- 
portant privileges  and  franchises  are  con- 
ferred upon  such  companies  by  the  state, 
and  the  confidence  of  the  public  which  they 
invite,  and  which  is  generally  reposed  in 
them,  is  a  source  of  nosmall  remuneration 
to  them.  The  defendant,  therefore.  In 
sending  out  the  message  in  qnestion,  tacit- 
ly, at  least,  represented  it  to  be  an  orig^inal 
dispatch,  and  that  it  had  been  duly  and 
correctly  transmitted ;  and  upon  that  rep- 
resentation the  plaintiff  relied.  We  think, 
therefore,  in  view  of  all  the  circumstances, 
that  the  case  comes  fairly  within  the  prin- 
ciple that,  whore  the  defendant  by  his  own 
negligent  act  has  thrown  the  plaintiff  oft 
bis  guard,  and  given  him  good  reason  to 
believe  that  vigilance  is  not  needed,  be 
ought  not  to  be  heard  to  say  that  the 
plaintllf's-lack  of  vigilance  contributed  to 
the  injury.  Bench,  Contrib.  Neg.  §  23;  1 
Shear,  ft  R.  Neg.  §  81.  At  all  events,  if  the 
plaintiff  has  been  guilty  of  negligence  at 
all,  it  is  slight  negligence  only,  not 
amounting  to  a  want  of  ordinary  care; 
and  that,  as  we  have  seen,  is  not  suffi- 
cient todefeat  the  action.  The  Judgment 
is  affirmed. 

Laot.  J.,  dissenting. 


(M  W.  Va.  4C6) 
Fox  V.  BALTtMOBK  ft  O.  B.  CO. 
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RAILBOAD  CoMPAinsS— OOOVTATIOH  OV  BtBI 
DUIAOSS— EvmBNos. 

1.  In  an  action  bronght  to  recover  damagei 
under  section  6  of  article  8  of  tlie  ooDBtitutlon, 
as  compensatloii  for  permanent  injury  to  real  es- 
tate by  the  construction  of  a  railroad  upon  a 
street  adjacent  to  such  property,  It  is  propBr  for 
tne  owner  to  bring  an  action  for  trespass  on  the 
case,  and  he  may  count  for  permanent  damages, 
and  recover  the  same  according  to  the  evidence, 
although,  when  the  injurv  occurred,  be  vraa  not 
in  the  actual  occupancy  of  the  property,  but  was 
in  constructive  possession  of  the  same  through 
his  tenant  under  a  lease. 

2.  In  such  an  action,  he  may  recover  damages 
necessarily  resulting  from  the  ordinary  and 
proper  use  by  the  railroad  company  of  its  track 
In  such  street,  and  may  give  evidence  developing 
the  character  of  tMs  ordinary  and  proper  use,  ana 
how  it  affects  the  value  of  bis  proper^. 

8.  In  estimating  the  permanent  damage,  the 
forr  may  Inquire  iuto  the  value  of  the  property, 
and,  as  a  guide  or  assistance  In  so  doing,  it  la 
not  Improper  to  hear  evidence  of  its  rental  value 
or  of  an  offer  to.parohase,  which  the  plaintiff  liaa  ' 
refused. 
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4.  When  the  Jury  bave  been  properly  per- 
mitted to  view  the  premises  In  dispute.  It  is  not 
improper  to  refuse  a  request  which  requires  the 
court  to  instruct  the  Jury  that  "they  are  not  to 
take  into  consideration  anything  or  any  impres- 
sion tbey  saw  at  the  view  of  the  premises,  in  de- 
termining the  rights  of  the  parties  to  this  suit. " 
(Syllabus  by  the  CcwrL) 

Error  and  supersedeas  to  circuit  coort, 
Wood  county. 

This  waa  an  action  brought  by  Charles 
Fox,  tlie  defendant  in  error,  in  the  circuit 
court  of  Wood  county, to  recoverdamaKes 
orcoinpenBatlou  for  permanent  Injury  to 
bis  dwelllnK-bouse  by  the  construction 
and  operation  of  a  railway  tracl<  upon  a 
street  in  the  city  of  ParkersbariE,  ad- 
jacent thereto.  The  declaration  is  as  fol- 
lows: "Ciiarles  Fox  complains  of  the 
Baltimore  &  Ohio  Railroad  Company,  a 
corporation  created  by  the  laws  of  the 
state  of  Marj'land,  who  has  been  sum- 
moned to  answer,"  etc.,  "of  a  plea  of  tres- 
pass on  the  case,  for  that,  whereas,  the 
said  plaintiff  on  the  5tb  day  of  September, 
A.  D.  1x85,  at  the  said  county  of  Wood, 
was  lawfully  and  peacefully  in  bis  demesne 
as  nf  fee,  and  continually  from  thenceforth 
hitherto  was  seised,  and  yet  Is  seised^,  as 
aforesaid,  of  a  certain  lot  and  premises  ly- 
ing and  being  in  the  county  of  Wood,  city 
of  Parkersburg,  West  Va.,  Avery  street, 
and  bounded  and  described  as  follows,  to- 
wit :  Beginnint;  at  a  point  on  A  very  street, 
on  the  west  side  thereof,  25  feet  from  Neal 
street;  theuce  64  feet,  parallel  with  Neal 
street,  towards  Market  street;  thence  20 
feet,  parallel  with  Avery  street,  towards 
Court  street ;  thence  64  feet,  parallel  with 
Neal  street ;  thence  20  feet  to  the  beginning, 
— it  being  the  same  property  conveyed  to 
said  plaintiff  by  C.  Shattuuk  and  wife  by 
deed  dated  the  8tb  day  of  December,  1879, 
and  of  record  in  the  county  clerk's 
office  of  the  county  court  of  Wood 
county,  in  Deed-Book  41,  page  176,  which 
said  lot  of  the  plaintiff  Is  of  great 
value,  to-wit,  of  the  value  of  f  1,600; 
and  by  reason  thereof  the  said  plaintiff, 
before  and  at  the  time  of  the  committing 
<if  the  grievance  hereinafter  mentioned  by 
said  defendant,  bad  the  right  for  himself, 
servants,  and  tenants  to  use,  enjoy,  pass, 
and  repass  over  and  along  said  Avery 
street  on  foot  and  with  carts,  carriages, 
and  other  vehicles,  and  also  to  have  con- 
venient access  to  lot  and  premises  from 
said  Avery  street,  from  time  to  time,  for 
the  necessary  ingress  and  egress  to  and 
from  said  tot  and  premises,  and  for  the 
beneficial  occupation  and  enjoyment  of  the 
same:  Nevertheless  the  defendant,  well 
knowing  the  premises,  to-wit,  on  the  day 
and  year  aforesaid,  at  the  county  afore- 
said, unlawfully,  wrongfully,  and  injuri- 
ously, and  without  the  consent  of  the  said 
plaintiO,  laid  arailroad  track  through  said 
Avery  street  in  front  of  said  plaintiff's 
property,  about  eight  feet  from  the  side- 
walk, and  hath  unlawfully,  wrongfully,  and 
injuriously  kept  and  continued  to  keep  the 
said  railroad  track  so  laid  by  it  as  afore- 
said through  said  street  for  a  long  space 
of  time,  to-wit,  from  thence  hitherto,  and 
thereby  during  all  the  time  last  aforesaid 
i  tne  said  defendant,  by  the  track  so  laid 
through  and  along  said  Avery  street,  and 


by  tbe  nae  made  of  it,  of  said  track,  an- 
lawfully,  wrongfully,  and  injuriously  de- 
prived tbe  said  plaintiff  from  having  tall 
and  free  access  to  said  lot  and  premlsen, 
and  his  facilities  for  ingress  and  egress  to 
and  from  the  said  lot  and  premises  have 
been  greatly  interrupted  and  cut  off,  and 
the  value  of  said  lot  and  premises  thereby 
greatly  diminished  and  damaged  to  tbe 
value  of  four  hundred  and  ninety-nine  dol- 
lars. And  whereas,  also,  the  plaintiff,  be- 
fore and  at  the  time  of  committing  tbe 
grievance  heretofore  and  bereaf tsr  men- 
tioned, being  so  possessed  of  his  said  lot 
and  premises  as  in  first  count  is  set  forth, 
situated  as  aforesaid  on  Avery  street  In 
tbe  city  of  Parkersburg,  and  upon  which 
lot  and  premises  there  is  situated  a  dwell- 
ing-house and  appurtenances,  which  said 
dwelling-house  had  long  before  said  griev- 
ance complained  of.  and  thence  hitherto, 
and  now  is  occupied  by  tenants  of  said 
plaintiff,  and  by  the  occupation  of  said 
lot,  premises,  and  dwelling-house  by  said 
tenants  the  plaintiff  has  derived  great 
rents  and  proflta  and  emoluments,  and  be, 
by  meaiis  of  said  common  highway,  ease- 
ments, and  public  street,  had,  together 
with  tbe  tenants,  comfortable,  safe,  and 
convenient  access  to  bis  said  property ; 
and  the  said  defendant,  not  being  ignorant 
of  tbe  premises,  but  wrongfully  and  Inju- 
rlously  contriving  and  intending  injury, 
and  to  hinder  and  deprive  him,  tbe  said 
plaintiff,  of  the  use,  enjoyment, and  benefit 
of  his  said  property,  and  of  the  rents  and 
profits  and  emoluments  aforesaid,  and  of 
tbe  peaceful  and  uninterrupted  occupancy 
and  use  o'  the  same,  and  of  safe  and  con- 
venient access  and  Ingress  to  and  from  the 
same,  and  without  theconsent  and  against 
the  protest,  did,  as  aforesaid,  lay  and  con- 
struct a  railroad  track  on  said  Avery 
street  in  front  of  the  plaintiff's  said  dwell- 
ing-house: and  the  said  defendant  during 
all  the  period  aforesaid  since  the  laying  of 
said  track  has  placed  thereon  divers  freight- 
cars,  and  caused  the  same  to  *  *  * 
moved  and  transported  and  propelled  to 
and  from,  over  and  along  said  track,  by 
means  of  a  locomotive  or  steam-engine  at- 
tached thereto,  causinggreatjarring  noises 
and  disturbing  sounds  with  bells  and 
steam-whistles,  thereby  rendering  It  dan- 
gerous, inconvenient,  and  unsafe  for  plain- 
tiff or  his  tenants  to  travel  over  and  use 
said  street  and  highway  for  a  long  space 
of  time  from  thenceforth  hitherto,  and 
thereby,  during  all  the  timeaforesaid,  said 
street  and  highway  was  and  still  is  greatly 
obstructed  and  stopped  up,  and  by  means 
of  all  of  said  premises  said  plaintiff  salth 
that  he  and  bis  tenants  are  subjected  to 
great  inconvenience,  and  prevented  from 
occupying  said  lot,  dwelling-house,  and 
premises,  and  enjoying  the  same  In  so  con- 
venient and  beneficial  a  manner  as  other- 
wise •  •  *  might  and  would  have  done 
but  for  the  laying  of  the  said  railroad 
track  as  aforesaid,  and  the  said  dwelling- 
bonse  and  premises  bave,  by  means  of  the 
said  premises  aforesaid,  been  greatly  dam- 
aged, lessened  in  value,  and  permanently 
injured  ;  wherefore  the  said  plaintiff  saith 
he  has  sustained  damages  in  the  sum  of 
four  hundred  and  ninety-nine  dollars;  and 
therefore  he  sues, "  etc. 
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J,  A.  Hutchlnaon,  for  plaintiff  in  error. 
J.  B.  Jackson,  lor  defendant  in  error. 

LccAB,  P.,  {after  atHttoff  the  iketa  aa 
above.)  The  first  error  assigned  in  tbis 
case  is  that  the  court  overruled  the  de- 
mnrrer  to  the  declaration,  and  each  count 
thereof.  In  order  to  decide  upon  this 
question,  as  well  as  upon  many  other 
points  of  contruversy  arising  in  this  case, 
it  will  be  convenient  and  nsefol  to  recnr 
briefly  to  the  history  of  the  right  and  rem- 
edy herein  invoked.  The  constitution  pro- 
vides, in  section  9,  art.  3,  that  "private 
proiierty  shall  not  be  damaged  or  taken 
for  publie  nse  without  Just  compensation ; 
nor  shall  the  same  be  taken  by  any  com- 
pany incorporated  for  the  purpose  of  in- 
ternal Improvement  until  jUHt  rompensa- 
tion  shall  have  been  paid  or  secured  to  be 
paid  to  the  owners;  and,  when  private 
property  shall  be  taken  or  damaged  for 
public  use  for  the  use  of  such  corporations, 
the  compensation  to  the  owner  shall  be 
ascertained  in  such  manner  as  maybe  pre- 
scribed by  general  law. "  This  provision 
first  came  before  this  court  for  construc- 
tion and  enforcement  in  the  case  of  John- 
son V.  Parkersburg,  16  W.  Va.  402.  In 
that  case  the  declaration  was  in  trespass 
on  the  case,  and  the  plaintiff  averred  that 
he  had  purchased  a  lot  In  the  city  of  Par- 
kersburg, and  erected  a  dwelling-house 
thereon,  at  a  time  when  the  established 
grade  on  a  street  adjoining  said  lot  was 
fixed  by  the  city  engineer;  that  subse- 
quently the  city  commenced  to  change  the 
grade  of  said  street,  until  the  grade  was 
made  five  fe«t  or  more  above  that  which 
was  the  established  grade  of  said  street  at 
the  timethe  plaintiff  became  owner  of  said 
lot,  thereby  obstructing  egress  and  in- 
gress to  plaintiff's  dwelling-house.  And 
it  is  alleged  that  by  reason  of  the  premises 
plalDtin  has  been  and  is  greatly  annoyed 
and  inconrenipnced  in  the  use,  possession, 
and  enjoyment  of*  said  dwelling-house,  etc., 
and  the  same  thereby  became  and  were 
greatly  damaged  and  lessened  In  value,  to 
the  damage  of  the  plaintiff  $500.  By  look- 
ing at  this  declaration  in  Johnson  v. 
Parkersburg.  It  will  be  seen  that  the  plain- 
tiff avers  ownership  of  the  property,  oc- 
cupation of  the  same,  and  damage  to  its 
value.  The  demurrer  to  the  declaration 
was  overruled,  and  Judge  Johnson,  in  de- 
Ilvingthe  opinion  of  thecourt,  lays  itdown 
an  a  well-established  rule  that,  where  the 
constitution  gives  a  right,  or  forbids  the 
doing  of  an  injury  to  another,  and  no  ac- 
tion be  given  therefor  in  express  terms, 
still  the  party  shall  have  an  action  there- 
for; and,  where  uo  other  remedy  is  pro- 
vided, a  proper  remedy  Is  a  special  action 
on  the  case.  The  declaration  in  that  case 
was  substantially  the  same  as  the  one  at 
bar,  with  the  single  exception  that  it  al- 
leged occupancy  by  the  plaintiff  at  the 
date  of  the  injury,  while  this  declaration 
declares  that  the  plaintiff  possessed  the 
premises,  but  they  were  In  the  actual  oc- 
cupancy of  his  tenant  when  the  injury  oc- 
curred. It  is  contended  that  there  is  good 
ground  for  demurrer,  and  that  it  is  neces- 
sary, in  an  action  of  ti-espass  on  the  case, 
for  the  plaintiff  to  allege  not  only  owner- 
ship and  constructive  possession,  but  act- 


ual occupancy  in  himself ;  and  to  sustain 
this  position  the  case  of  Gllllson  v.  Charles- 
ton, 16  W.  Va.  282,  is  relied  upon.  The  syl- 
labus in  that  case  says  that  to  maintain 
an  action  of  trespass  for  injury  to  real  es- 
tate it  is  necessary  to  allege  and  proye 
possesnion,  either  actual  or  constructive, 
in  the  plaintiff  at  the  time  the  injury  was 
done.  Upon  looking  at  the  case  itself,  it 
appears  that  the  declaration  states  that 
the  plaintiff  was  seised  In  fee  as  trustee  for 
one  Hattle  Slack,  and  then  proceeds  to 
allege  that  she  was  continuously  in  pos- 
session of  the  Injured  premises.  But  the 
declaration  omits  to  allege  that  the  plain- 
tiff was  seised  of  the  premises  at  the  time 
the  injury  took  place;  and  it  is  because  of 
this  omission  that  Judge  Johnson  sus- 
tained the  demurrer  to  the  declaratinn/ 
In  his  opinion  he  makes  this  quite  clear 
when  h«  says:  "If  Uattie  Slack  was  a 
lecsee  of  the  property  at  the  time  of  the  In- 
jury thereto,  then  she  should  have  brought 
the  action  in  her  own  name;  but  If  she 
was  occupying  the  premises  under  the 
deed  of  trust  to  the  plaintiff  Glllison, 
then  the  declaration  should  have  shown 
that  such  trustee  at  that  tim^  held  the 
proport.v  and  had,  therefore,  constructive 
possession  thereof."  Now,  the  possession 
of  the  tenant  is  the  possession  of  the  land- 
lord. The  tenant  may  have  his  action  for 
a  temporary  disturbance  of  his  enjoyment , 
of  the  premises,  but  for  permanent  Injury 
to  the  reversion,  inheritance,  or  freehold 
the  right  of  action  is  in  him  who  Is  seised 
and  possessed  of  the  same,  whether  his 
possession  be  actual,  by  his  own  occupa- 
tion, or  constructive,  by  the  occupation 
of  his  agents,  servants,  or  tenants.  For 
authority  on  this  position  1  may  cite  Tay- 
lor on  Landlord  &  Tenant  as  follows: 
"An  action  on  the  case  for  damages  is  the 
proper  remedy  whenever  the  plaintiff  has 
merely  a  reversionary  interest  In  the  prop- 
erty, the  possession  being  In  another,  for 
the  erection  of  any  kind  of  nuisance,  or  for 
not  repairing  a  privy  near  to  plaintiff's 
house;  for  not  emptying  a  cess-pool  or 
sener;  for  manufacturlfig  candles,  or 
erecting  a  forge;  for  undermining  a  boose; 
for  obstructing  the  entrance  to  a  house; 
for  not  sustaining  a  sea-wall,  whereby 
plaintiff's  property  was  injured ;  for  cut- 
ting down  trees  to  the  shade  of  which  the 
plaintiff  was  entitled  as  occupant  of  the 
messuage;  for  keeping  a  slaughter-house 
near  the  plaintiff's  house;  for  erecting  a 
building  from  which  the  water  runs  on 
plaintiff's  house,  whereby  it  was  Injured; 
tor  continuing  an  iron  manufactory,  and 
maklngnoise  and  annoying  the  plaintiff  in 
the  occupation  of  his  house;  or  for  exca- 
vating the  defendant's  ground  too  close  to 
the  foundation  of  the  plaintiff's  house,  (he 
having  acquired  a  right  to  the  support  of 
the  defendant's  land.)  wherebyits  fall  was 
accelerated."  2  Tayl.  Landl.  &  Ten.  §  783. 
But,  even  had  the  law  been  otherwise 
heretofore,  the  provision  of  the  constitu- 
tion expressly  declares  that  compensation 
for  property  taken  or  dahiaged  shall  be 
paid  to  the  "owner;"  and  to  say  that  the 
owner  cannot  recover  such  compensation 
for  permanent  damage  to  the  value  of  bis 
property,  because  he  Is  not  at  the  time  in 
its  actual  occupancy,  would  be  to  destroy 
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a  eonstltnt.tonal  right  In  direct  violation 
of  the  Bpirlt  and  letter  of  the  conHtltutlon. 
When  we  come  to  consider  aubHequent 
and  more  recent  exposition  of  the  statute 
by  this  court  1n  the  case  of  Spencer  v.  Kail- 
rv>ud  Co.,  23  W.  Va.  406,  and  Smith  ▼.  Rail- 
road Co.,  Id.  451,  all  difficulty  as  to  the 
riehta  and  remedies  of  the  mere  tenant  or 
owner  of  a  terra  upon  the  one  hand,  and 
the  owner  of  the  fee  or  Inheritance  on  the 
other,  diHappears.  In  those  cases,  both  In 
the  syllabus  and  opinion,  it  Is  made  per- 
fectly clear  that  for  permanent  injuries  to 
the  value  of  the  property  entire  damagrea 
can  be  recovered  In  one  suit,  and  no  sec- 
ond suit  can  be  brought  for  the  same  cause 
of  action.  It  is  also  manifest  from  the 
study  of  those  cases  that  the  owner  recov- 
ers damages  which  necessarily  result  from 
the  buildiug  and  proper  use  by  the  rail- 
road company  of  Its  track  In  the  adjoining 
street  which  It  has  taken  and  occupied. 
For  any  particular  act  of  careleHsness 
whereby  the  possession  of  the  tenant  was 
disturbed, — not  by  such  proper  and  law- 
ful use.  but  by  the  reverse, — he  might  tier* 
aaps  bring  his  action  for  the  disturbance 
of  hiB  possession  and  temporary  enjoy- 
ment of  the  prenilses.  A  consideration  of 
the  principles  here  laid  down  and  enforced 
by  our  own  court  will  relieve  us  of  much 
difficulty  In  this  case.       '' 

The  declaration  alleges  ownership  In  fee 
of  the  property,  constructive  posspsslon 
in  the  plain  tin.  and  counts  for  damage  to 
the  value  of  the  proinsrty.  alleging  perma- 
nent Injury,  In  almost  the  exact  language 
of  the  allegntlon  of  the  declaration  In 
Johnson  v.  I'arkersburg.  We  think,  there- 
fore, that  there  was  no  error  In  overruling 
the  demurrer  to  the  declaration. 

A  grest  many  exceptions  were  reserved 
by  the  defendant  on  a<-count  of  the  B<luiis- 
sion  of  Improper  evidence.  The  first  as- 
signment on  this  subject  was  that  evi- 
dence was  admitted  showing  that  the  ten- 
ant of  the  plaintiff  had  Infant  children. 
This  evidence  was.  of  course,  irrelevant, 
and  should  have  been  rejected,  as  It  had 
no  more  bearing  on  the  case  than  If  wit- 
ness had  been  asked  the  names  of  Noah's 
ciiildrcn.  I  think  the  exception  trivial, 
however,  as  such  evidence  could  not  possi- 
bly ha  v6  affecte<l  the  verdict  of  the  Jury. 
Evidence  of  the  rental  value,  also  that 
plaintiff  hail  been  offered  $1,000  for  his 
property,  would  se^m  to  be  proper  In  hb- 
slstlng  the  Jury  In  estimating  the  perma- 
nent damage.  In  the  case  of  Mason  v. 
Bridge  Co.,  20  W.  Va.  228,  the  court  admit- 
ted evidence  of  the  assessed  value  for  pur- 
poses of  taxation,  aaalso  the  rental  value 
of  Mason's  property;  and  this  court  said 
It  was  not  error.  Several  exceptions 
were  taken  to  the  evidence  that  cars  were 
run  on  said  track,  and  at  times  left  stand- 
ing thereon,  and  that  smoke  and  soot 
from  the  engine  could  be  carried  by  the 
wind  to  plaintiff's  dwelling. .  All  these  ob- 
jections are  readily  disposed  of  by  consid- 
ering the  distinction  already  drawn  from 
the  decisions  of  this  court  In  Si>encer  v. 
Railroad  Co.,  and  Smith  v.  Railroad  Co., 
reported  In  23  W.  Va.,  as  cited  supra. 
There  was  no  evidence  given  of  any  care- 
iesB  or  Improper  use  of  track  or  running  of 
cars.    It  is  also  perfectly  proper  and  law- 


ful for  a  railroad  company  to  keep  its  < 
standing  on  its  own  track  whenever  its 
business  so  requires.  Evidence  of  the  nec- 
eBsary  and  proper  use  of  the  railroad  Ih 
the  very  evidence  which  is  most  material 
and  proper  In  estimating  the  permanent 
damage  to  the  property.  The  court  con- 
fined this  evidence  up  to  the  time  of  the  in- 
Btitution  of  the  suit,  and  of  this  restriction 
the  defendant  certainly  could  not  com- 
plain. These  obsarvatlons  dispo^  of  tbe 
defendant's  motion  to  exclude  the  plain- 
tiff's  evidence,  as  also  his  motion  to  direct 
the  Jury  to  disregard  the  same. 

With  reference  to  admitting  the  paper 
signed  by  John  W.  Garrett,  president  of 
the  Baltimore  &  Ohio  liailroad  Company, 
and  the  record  of  the  proceedings  at  the 
meeting  of  the  directors  of  the  I'arkers- 
bnrgBranch  Railroad  Company,  the  ques- 
tion whether  the  defendant  was  reoponsi- 
ble  for  the  occupation  of  th<>  street  was  a 
material  point  to  be  decided,  and  in  that 
connection  this  evidence  would  apiiear  un- 
objectionable.   Wliart.  Crim.  Ev.  §  521. 

Another  error  in  the  ruling  of  the  court 
strongly  Insisted  on  by  the  plaintiff  in  er- 
ror's counsel,  In  his  brief.  Is  that  the  court 
refused  to  allow  the  secretary  of  the  I'ark- 
ers'jurg  Branch  Railroad  Company  to  tes- 
tify in  regard  to  the  result  of  his  examina- 
tion of  the  books  of  the  company  as  to  a 
certain  Item  of  accounts  covering  the  pe^ 
riod  of  the  work  done  in  laying  the  Avery- 
Street  track  In  queBtlon.  These  books 
were  not  kept  by  the  witness,  bat  were 
kept  by  some  one  in  the  city  of  Baltimore; 
n(jr  was  there  any  evidence  that  this  par- 
ticular account  was  kept  In  more  books 
than  one.  This  being  the  case,  the  proper 
mode  of  proving  the  account  would  have 
been  the  productitm  of  the  books,  or, 
If  this  were  very  iuconvenient  or  impossi- 
ble, there  sliould  at  least  have  been  pre- 
sented to  the  Jury  an  authenticated  copy 
of  such  account;  and  this,  upon  the  gen- 
eral principle  that  secondary  evidence  Ib 
not  adinlsslble  where  better  evidence  or 
the  best  evidence  Is  acceesible.  1  Uteenl. 
Ev.  SS  »<2,  91. 

We  come  now  to  consider  the  instmc- 
tions.  I'he  plalntill  offered  none,  and  the 
defendant's  were  as  follows:  "The  Jury 
are  Instructed:  (1)  That  upon  the  issue 
Joined  on  the  Qrst  count  In  the  declaration 
In  this  action  the  plaintiff  Is  not  entitled 
to  recover  damages  for  or  on  account  of 
any  permanent  injury  or  diminutiunuf  tlie 
value  of  the  bouse  and  lot  In  question. 
(Oranted.)  <2)  That  upon  thelssue  Joined 
in  this  action  upon  the  first  count,  the 
plaintiff  Is  not  entitled  tohavedaniagee  on 
account  of  any  supposed  future  and  per- 
manent Injury  to  the  plaintiff's  property  by 
reason  of  theconstructlon  and  operation  w 
the  railroad  track  In  question.  (Granted.) 
(3)  That  upon  theUrstcountlnblsdecIara- 
tlon  the  plaintiff  Is  not  entitle<l  to  recover 
on  account  of  any  injury  to  the  premises 
of  the  plaintiff,  not  of  a  permanent  char- 
acter, but  which  may  be  incidental  to  the 
moving  of  engines  or  cars,  or  both,  on  the 
said  track,  and  which  may  disturb'  the 
possession,  or  interrupt  the  eg^resa  or 
ingress  and  the  use  and  enjoyment,  of  said 
property,  if  the  Jury  believe  from  the  evi- 
dence that  the  plaintiff  on  the  5th  day  of 
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September.  18R6,  and  the  28th  day  thereof, 
was  not  in  poHneHHlon  of  fiald  pro|)ert7, 
but  that  naid  preroiHen  were  then  and  there 
in  the  pomeeHion  ot  Ue<irge  Uartleiber.  the 
tenant  of  the  plaintiff,  onder  a  lease. 
(Granted.)  (4)  That  the  plaintiff  is  not 
entitled  to  recover  apon  the  second  coant 
in  this  action  if  the  jury  believe  from  the 
evidence  thtit  the  premises  in  question 
were  on  the  6th  day  of  September,  1SS5, 
and  from  thence  to  the  29th  day  of  Sfp- 
teniber.  1SK5,  in  the  possession  of  Oeorjce 
Hartlelber.  the  tenant  of  the  plaintiff,  and 
the  plaintiff  himRelf  was  not  then  In  poa- 
sesMiun  and  enjiiyment  of  aald  premises. 
( Refused. )  (5 )  If  the  ]  ury  believe  from  the 
evidence  that,  at  the  time  the  track  on 
Avery  street  In  question  was  laid,  the 
plaintiff  was  not  in  possession  of  the  prem- 
ises, but  that  tho  same  were  in  the  use  and 
enjoyment  «)f  his  tenant,  Georjce  Hartlel- 
ber. then  the  plaintifl  cannot  maintain 
tbia  action  for  any  injury  caused  by  said 
railroad  trqclc.  or  its  use  and  operation, 
which  merely  affected  the  possession  and 
use  and  enjoyment  of  the  premises,  or  in- 
terfered with  the  egress  or  InKresa  to  the 
same  from  the  time  such  tracic  was  laid  to 
and  includhiK  the  time  of  commencing  this 
salt.  (Uranted.)  (6)  That  upon  the  sec- 
ond count  In  this  action  the  plaintiff  Is  not 
entitled  to  recover  any  damages  for  or  on 
account  of  any  permanent  injury  to,  or 
dtniinutlon  of  the  value  of,  the  premises  in 
questiun.  (UefnHed.)  (0)  By  the  Ck>urt. 
(If  the  Jury  believe  from  the  evidence  that 
the  proi>erty  of  the  plaintiff  has  been 
permanently  injured  and  damaged,  and  its 
value  depreciated,  l)y  the  laying  and  con- 
struction ot  the  railroad  track  in  question, 
and  that  the  defendant  laid  or  had  It  laid 
and  constructed  by  its  agents  and  em- 
ployes, then  the  plHintiff  may  recover  un- 
der the  second  count  In  the  declaration.) 
(Oiven  by  the  court.)  (7)  That  if  the  Jury 
believe  fr«>m  the  evidence  that  at  the  time 
the  railroad  track  was  laid,  and  at  the 
time  this  suit  was  commenced,  the  prem- 
ises of  the  plaintiff  were  in  the  possession, 
use,  and  enjoyment  of  his  tenant,  George 
Hartleiljer,  at  a  certain  rent  reserved  up- 
on contract,  then  the  plaintiff  is  not  enti- 
tled to  recover  for  or  on  account  of  any 
Injury  to  the  comfortable  and  tree  enjoy- 
ment of  said  premises  by  smoke  or  noise, 
or  the  interruption  ot  the  convenient 
means  of  access,  ingress,  or  egress  to  and 
from  said  premises,  (during  the  occupancy 
by  said  tenant,)  or  of  any  rights  Incident 
to  the  whole,  and  afJecting  its  present  em- 
Joyment  or  value.  (Granted.)  (8)  That 
the  plaintiff  In  tills  action  is  not  entitled 
tn  recover  upon  the  matters  alleged  in  his 
declaration  for  any  alleged  Injury  caused 
to  said  property  by  the  laying  of  the  said 
track ;  that  is.  of  a  permanent  character, 
and  which  affects  injuriously  or  lessens 
the  entire  value  of  said  propertv.  (Re- 
fused.) (9)  That  by  the  ordinances  and 
agreement  ot  the  city  of  Parkersburg  and 
the'Parkersburg  Branch  Railroad  Co., 
given  in  evidence,  the  Parkersburg  Branch 
Hailniad  Co.  was  authorized  to  lay  a  rail- 
road track  on  Avery  street  (from  the  cor- 
ner of  Littleton,  now  6th  street)  so  as  to 
connect  with  the  track  of  said  railroad 
company  on  Kanawha  street,  in  Parkers- 


burg, and  If  the  )iiry  beliere  from  the  evi- 
dence that  the  said  Parkersburg  Branch 
Railroad  Co.  laid  and  constmcted  said 
railroad  track,  and  that  said  company 
fumlHhed  the  material  and  paid  the  ex- 
pense of  laying  the  same,  and  that  the  de- 
fendant company  did  not  lay  said  track, 
(or  have  itiald  byits  agents  or  employes.) 
they,  the  jury,  most  find  fpr  the  defendant. 
(Granted  as  uodifled.)  (10)  That  the 
plaintiff  in  this  action  la  not  entitled  to 
recover  any  damages  on  account  of  any 
injury  occasioned  by  the  operation  ot  said 
railroad  track  by  the  running  of  cars  or 
engines  thereon,  or  by  smoke,  noise,  or 
soot,  or  other  incidental  circumstances 
attending  the  operation  of  said  railroad 
track,  before  the  28th  day  of  t^ptember, 
18X5,  or  since  that  date,  and  as  to  this 
claim  of  the  plaintiff  the  Jury  must  find  for 
the  defendant.  (Refused.)  (II)  In  this 
action  the  lary  cannot  take  Into  consider- 
ation, iu  ascertalniug  any  damages,  the 
rental  value  of  the  property  of  the  plain- 
tiff before  or  after  the  layi'rig  of  the  track 
In  question.  (Refused.)  (12)  In  this  ac- 
tion the  jury  cannot  take  into  considera- 
tion, in  ascertaining  damages,  if  any.  tho 
market  value  of  the  property  of  the  plain- 
tiff before  or  after  the  laying  of  the  track 
in  question.  (Refused.)  (13)  If  the  plain- 
tiff was  not  in  possession  of  the  property 
at  the  time  the  track  was  laid,  and  at  the 
time  this  suit  was  brought,  but  the  prop- 
erty was  in  possession  of  his  tenant,  he 
canniit  maintain  this  action.  (Refuned.) 
(14)  The  burden  ot  proof  is  on  the  plaintiff 
to  make  out  his  case  by  a  preponderance 
of  evidence  as  delivered  to  the  jury  in  the 
presence  of  the  court,  (and  tlie  situation 
of  the  property  in  question  as  viewed  by 
the  jury  under  the  order  of  the  court.)  and 
(it  devolves  on  the  plaintiff  by  like  pre- 
ponderance of  evidence  to  satisfy  t  he  jury) 
that  the  defendant  laid  the  said  track. 
(Given  as  modified.)  '  (16)  The  jury  are 
not  to  take  into  consideration  anything 
or  any  Impression. they  saw  at  the  view  of 
the  premises,  in  determining  the  rights  of 
the  parties  to  this  snit.  (Refused.)  (16) 
(Withdrawn  by  defendant.)  (17)  In  de- 
termining this  case  the  jury  are  not  to 
take  Into  consideration  any  future  or  pro- 
iipecti ve Injury  ordamage  that  the  plaintiff 
might  sustain  by  reason  of  the  railroad 
track,  or  its  use  and  operation,  to  his  said 
property,  (but  they  may  take  into  consid- 
eration any  permanent  damages  to  and 
depreciation  of  the  value  of  his  said  prop-> 
erty  by  thelaying  and  construction  of  said 
track.)  (Given  as  modified.)  (18)  That, 
to  Justify  the  plaintiff  to  recover  damages 
for  the  laying  of  the  track  in  question,  it  is 
his  duty  1;,o  allege  both  his  title  to  and 
possession  of  the  premises,  (by  himself  or 
his  tenant,)  and  also  that  his  property 
had  been  permanently  injured  and  dam- 
aged, and  rendered  of  less  value,  by  reason 
of  the  existence  and  operation  of  the  said 
railroad,  and  also  to  prove  his  right  to 
recover  upon  such  allegations  by  a  pre- 
ponderance of  evidence,  and,  failing  to  do 
BO.  the  jury  must  find  for  the  defendant. 
(Given  as  modified.)  (19)  That  the  jury 
in  this  case  cannot  takelntocousideration 
any  conjectures  of  what  might  happen  by 
the  prospective  use  and  operation  of  said 
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track  to  tbe  property  of  tbe  plalntitt,  in  or- 
di^rto  eotlmate  any  damaKee  In  this  action, 
if  tbey  should  ttalnlE  tbe  plaintiff  entitled  to 
recover  anything.  (Granted.)  (20)  The 
motive  or  purpoee  of  tbe  corporation 
which  laid  the  railroad  track  in  question 
Is  not  a  matter  to  be  conaidered  by  tbe 
jury  in  this  case  forany  purpose.  (Grant- 
ed.)" 

I  have  marked  them  so  as  to  show 
wbirh  were  elven,  which  refused,  und 
which  granted  after  modification,  bat  re- 
fused until  modified  by  tbe  court.  It  will 
be  observed  that  the  third  instruction, 
which  was  granted  by  the  court, carefully 
guards  the  defendant  from  any  damage 
which  the  jury  might  have  been  misled 
into  giving  for  the  temporary  nuisance 
and  disturbance  of  possession  while  the 
premises  were  actually  occupied  by  the 
plaintiff's  teuant,  and  for  whicb  the  ten- 
ant himself  might  possibly  have  a  cause  of 
action.  The  fourth  instruction  was  prop- 
erly refused,  upon  the  grounds  heretofore 
fully  explained  in  this  opinion.  The 
sixth  instruction  was  refused  by  the 
court,  and  one  given  in  lieu  thereof  which 
is  extremely  clear  and  perspicuous,  laying 
down  the  law  upon  this  subject  as  we  un- 
derstand it  to  be.  Tbe  graramea  of  the 
charge  in  the  second  count  is  that  the 
said  "dwelling-house  and  premises  have, 
by  means  of  the  said  premises  aforesaid, 
been  greatly  damaged,  lessened  In  value, 
and  permanently  injured."  This  conclu- 
sion is  almost  identically  the  same  as  that 
of  the  declaration  in  Johnson  v.  City  of 
Parkersburg,  16  W.  Va.  405,  except  that  it 
is  rendered  still  more  appropriate  as  a 
count  for  permanent  injury  by  charging 
In  direct  language  that  the  property  has 
been  "permanently  injured."  There  was 
no  error  in  this  action  of  the  court.  And 
for  the  same  reasons  tbe  eighth  was  prop- 
erly refused.  Tbe  ninth  instruction  was 
modified  by  the  court  In  such  manner  as 
to  call  to  the  attention  of  tbe  jury  the  fact 
that  the  defendant  would  be  guilty  of  the 
trespass  if  it  committed  the  injury  through 
its  agents  or  employes;  and  under  the  evi- 
dence in  this  case  we  cannot  say  that  this 
was  Improper.  Had  the  court  given  the 
tenth  instruction,  it  would  have  been 
equivalent  to  directing  the  Jury  to  find  for 
the  defendant;  since.  If  they  could  not 
g;ive  damage  for  anything  that  occurred 
before  a  given  date,  nor  since  that  date, 
of  course  they  could  not  give  damages  at 
all.  Under  our  view  of  the  case,  as  al- 
ready expressed  in  tbis  opinion.  It  was 
not  error  to  refuse  such  an  instruction. 
The  eleventh,  twelfth,  and  thirteenth  In- 
structions were  erroneous  for  reasons  al- 
ready appearing  from  what  we  have  here- 
tofore said  in  regard  to  the  nature  of'  the 
action  and  the  character  of  the  evidence. 
The  modification  of  the  fourteenth,  and 
the  rejection  of  the  fifteenth,  Involve  the 
consideration  of  our  statutes  permitting 
the  Jury  at  their  own  request,  or  on  mo- 
tion of  either  party,  to  inspect  the  prem- 
ises in  dispute.  The  object  of  such  view 
must  be  to  acquaint  the  Jury  with  the 
situation  of  the  premises,  and  the  loca- 
tion of  the  property,  so  that  they  may  bet- 
ter understand  the  evidence,  and  apply  It 
to  tbe  local  sarroundings  of  tbe  case.    To 


instruct  them  to  disregard  everything 
they  saw,  and  every  impression  tbey  de- 
rived from  tbe  view,  would  be  to  mialead 
them,  because  it  is  apparent  that  tbe 
view  would  be  absolutely  useless,  and 
would  not  conduce  to  a  "just  decision,*'  if 
both  sight  and  apprebmsion  were  to  be 
closed  against  tbe  results  naturally  to  be 
derived  from  an  inspection  of  tbepremiaes. 
Code  1887,  c.  116,  §  30;  Baltimore  &  O.  R. 
Co.  V.  Woods,  14  Grat.  471.  The  modifi- 
cations of  the  seventeenth  and  eighteenth 
instructions  propound  tbe  law  precisely 
as  we  understand,  and  have  endeavored 
to  explain,  it. 

Finally,  upon  the  motion  to  aet  aside 
tbe  verdict,  and  grant  a  new  trial,  acting 
upon  the  well-settled  rule  of  this  court, 
where  tbe  evidence,  and  not  the  facts 
proved,  is  certlQed,  we  cannot  say  that 
the  court  below  erred  in  refusing  tbe  mo- 
tion ;  and  the  action  of  the  court  and  its 
judgment,  for  the  reasons  stated,  are 
affirmed.  , 

English  and  Brannon,  JJ.,  coaearred. 
Holt,  J.,  absent. 


Bartlett  t, 


(S4  w.  Ya.  «n) 
LouNDBS  et  aJ. 


{Supreme  Court  of  Appeal*  of  Wett  Virotnia. 
Dec.  IB,  1890.) 

DiSTBESs— Pkiobitt  of  LiaKS — CoKrucToro 
Claims. 
1.  Goods  are  on  leased  premises,  liable  to 
rant.  They  are  levied  upon  for  taxes  against  tbe 
lessor,  and  sold  therefor  on  tbe  premises  without 
removal,  the  lessee  beooming  the  purchaser,  and, 
he  not  paying  the  purchase  money,  two  parties 
assume  payment  of  it;  and  shoruy  after,  while 
the  property  remains  on  the  leased  premises,  the 
lessee  executes  to  these  tvro  parties  a  deed  of  trust 
conveying  such  property  to  indemnify  them 
against  loss  in  case  they  should  pay;  the  aheriS 
who  sold  the  property  still  retaining  possession 
after  the  execution  of  such  deed  of  trust  until 
actual  payment  to  him,  which  payment  is  made 
by  the  parties  who  assumed  it.  After  such  pay- 
ment the  trustee  takes  possession  of  the  proporty, 
and  a  distress  for  rent  is  made  on  the  propertr 
Within  80  days  after  its  removal  from  the  prem'- 
ises.  Held,  the  distress  for  rent  haa.  preference 
over  the  deed  of  trust. 

8.  A  prooeedlng  under  section  0,  a  107,  Code 
1887,  to  determine  conflicting  olaima  aa  to  prop- 
erty distrained  for  rent  between  the  landlora  dis- 
training and  a  person  claiming  the  property  or  iti 
proceeds,  is  a  statutory  proceeding  solely  to  de- 
termine such  oonflioting  claims;  and  there  can- 
not be  rendered  in  such  proceeding  a  Judgment 
for  money  for  the  value  of  tbe  property  in  favw 
of  the  landlord  against  the  person  making  such 
adverse  claim,  though  he  has  received  the  prop- 
erty or  its  proceeds. 

(Si/ilobuc  bv  the  Court) 

Error  and  svpersedeaa  to  eireuit  court. 
HsrriBon  countv. 
Jobn  Jiasaeil,  for  plaintiff  in  error 

Brannon,  J.  On  November  19, 1886,  Jo- 
slab  W.  Lynch  leased  to  Peter  L.  I^neh 
a  tract  of  land  In  Harrison  county  for  two 
years.  In  the  contract  of  lease  tbe  lessor 
sold  to  tbe  lessee  tbe  personal  property 
Involved  in  this  case,  which  was  then  on 
the  leased  land.  At  tbe  date  of  the  lease, 
tbe  lessor,  Josiab  W.  Lyncb,  owed  taxes 
for  the  years  1886  and  1886;  tbe  taxes  for 
1885  being  $306.29,  of  which  f  189.54  was  on 
tbe  land  leased,  and  for  1886  tbe  taxes  be- 
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Ing  #312.82,  of  wbicb  f  189.19  was  on  said 
land  After  the  date  of  the  lease  the  sher- 
10  of  Harrison  levied  on  said  property  for 
said  taxes,  and  on  January  22,  1887,  he 
sold  it,  by  consent  of  the  lessee,  on  the 
said  leased  land,  where  it  still  remained, 
and  said  lessee,  Peter  L..  Lynch,  became 
the  purchaser,  but  he  did  not  then  pay  the 
sheriff  the  purchase  money,  and  R.  T. 
Loondes  and  Peter  I.  Ljmch  assumed  its 
payment;  and  un  January  24, 1887,  said 
lessee,  Peter  L.  Lynch,  made  a  deed  of 
trust  to  John  Bassell,  as  trustee,  to  indem- 
nify R.  T.  Loundetj  and  Peter  I.  Lynch 
asainst  loss  by  reason  of  their  assampslt 
of  said  purchase  money  on  snch  sale,  and 
other  debts  they  assumed,  in  the  event 
they  should  be  compelled  to  pay  the  same. 
.  Loundee  paid  the  sheriff  for  Peter  L.  Lynch 
this  money,  called  in  the  bill  of  exceptions 
"taxes,"  but  just  when  does  not  appear. 
The  sheriff  held  the  property  in  his  posses- 
sion on  the  leased  premises  under  his  tax- 
levy  until  he  was  so  paid.  The  deed  of 
trust  was  admitted  to  record  April  9, 
1887.  John  Bassell,  trustee,  took  pusses- 
slon  of  the  property  under  the  deed  of 
trust  about  September,  27, 1877.  On  Octo- 
ber 2, 1887,  Mary  Jane  Bartlett,  being  the 
assignee  of  Josiah  W.  Lynch  of  one  year's 
rent  due  from  Peter  L.  Lynch,  amounting 
to  #700  principal,  immediately  after  it  fell 
due  sued  out  a  distress  warrant  therefor, 
and  caused  it  to  be  levied  on  October  4, 
1887.  on  said  personal  property,  beinsthen 
in  the  possession  of  Luundes  and  Lynch, 
and,  after  the  levy,  sold  by  Bassell,  trus- 
tee, but  having  been  removed  from  the 
leased  premises  less  than  30  days  prior  to 
the  levy  of  the  distress  warrant.  Said 
Bartlett  gave  an  indemnifying  bond  to 
further  the  sale,  and  Loundes  and  Lynch 
gave  a  forthcoming  bond  and  a  suspend- 
ing bond.  On  the  motion  of  said  Bart- 
lett, the  circuit  court  of  Harrison  county 
made  an  order,  In  view  of  such  conflicting 
claims,  that  an  issue  be  tried  at  its  bar  to  - 
ascertain  and  determine  whether,  at  tje 
time  of  the  levy  of  the  distress  warrant  on 
said  property,  it  was  the  property  of  R.  T. 
Loundes  and  Peter  I.  Lynch ;  and.  a  Jury 
having  been  waived,  the  court  heard  the 
evidence,!  and  on  January*18. 1889,  decided 
that,  at  the  time  of  the  levy  of  the  dis- 
tress warrant,  said  property  was  not  the 
property  of  Loundes  and  Lynch,  but  the 
property  of  the  lessee,  Peter  L.  Lynch; 
and  It  being  agreed  that,  after  the  levy  of 
the  distress  warrant,  the  property  was 
sold  by  John  Bassell,  trustee,  under  said 
trust-deed,  and  the  proceeds  of  sale, 
amounting  to  #247.25,  were  paid  to  the 
eeaUii  gae  trust  under  the  deed  of  trust, 
the  conrt  rendered  Judgment  against 
Loondes  and  Lynch  in  favor  of  said  Bart- 
lett for  #2(!5.'(4,  with  interest:  and  costs; 
and  to  that  judgment  said  Loundes  and 
Lynch  obtained  a  writ  of  error  and  super- 
aedeaa. 

The  position  of  the  parties  to  this  litiga- 
tion may  be  thus  stated:  Mrs.  Bartlett 
claims  that  the  property,  being  on  the 
leased  premises,  became  subject  to  the  lien 
for  her  rent  from  the  date  of  the  lease,  and 
that  no  lien  by  deed  cf  trust  created  after- 
wards during  the  lease  could  affect  that 
lien,  by  reason  of  seclion  11.  c.  93,  Code 


1887,  providing  that  the  distress  may  be 
levied  on  any  goods  of  the  lessee  found  on 
the  premises,  or  removed  therefrom  not 
more  than 30  days,  and  providing,  further, 
tha(.  "if  any  Hen  be  created  thereon  while 
they  are  on  the  leased  premises,  they  shall 
be  liable  to  distress,  but  not  for  more 
than  one  year's  rent,  whether  it  shall  have 
accrued  before  or  after  the  creation  of  the, 
lien."  Loundes  and  Lynch  claim  that  the 
case  falls  under  the  second  clause  of  sec- 
tion 11,  reading:  "If  the  goods  of  such 
lessee,  assignee,  or  under-tenant,  when 
carried  on  the  premises,  are  subject  to  a 
Hen  which  is  valid  against  his  creditors, 
his  interest  only  In  such  goods  shall  be 
liable  to  distress;"  and  In  connection  with 
this,  under  the  last  clause  of  section  12  Of 
chapter  93,  reading:  "Neither  this  nor  the 
preceding  section  shall  affect  any  lien  fdr 
taxes,  levies,  or  militia  fines;"  that,  aa 
against  a  tax-Hen,  there  is  no  obligation 
to  pay  one  year's  rent;  and  that  the  sher- 
iff's levy  and  possession,  though  be  left 
the  property  on  the  premises,  worked,  in 
law,  a  removal  from  the  premises;  and, 
the  deed  of  trust  having  been  given  before 
the  sheriff  surrendered  possession  to  the 
lessee  under  his  purchase  at  the  tax-sale, 
is  to  be  held  as  a  lien  against  the  prop- 
erty when  carried  on  the  premises,  and 
preferred  to  the  rent.  It  is  undeniable 
that  the  taxes  had  preference  over  the 
rent,  and  that  had  the  appellants  Loundes 
and  Lynch,  or  any  one  other  than  Peter 
L.  Lynch,  purchased  at  the  tax-sale,  they 
would  have  taken  title  free  of  the  rent. 
Bnt  the  purchaser  was  Peter  L.  Lyncli, 
the  lessee,  who  owed  the  rent.  Could  he 
say  to  his  rent  creditor  that  the  property 
was  in  his  hands  absolved  from  the  rent 
because  of  the  sale  for  taxes?  Surely  he 
could  not.  Add  to  this  that  the  property 
never  was  for  one  moment  off  the  leased 
premises  until  Bassell  took  possession, 
long  after  Its  sale,  if  its  presence  on  said 
premises  is  a  decisively  controlling  fact. 
When  the  lessee.  Lynch,  bought  the  prop- 
erty at  the  sale  for  taxes,  as  he  owed  the 
rent,  be  simply  extinguished  the  taxes  as 
to  the  rent,  and  left  the  lien  for  rent  no 
longer  subject  to  them.  Was  It  not  still 
subject  to  levy  for  rent?  Was  there  ever 
a  moment  from  the  birth  of  the  rrnt-Iien 
when  It  did  not  bind  the  property  for  a 
time  subject  to,  but  after  the  sale  free 
from,  the  taxes?  On  the  day  when  the 
lease  was  made,  the  lien  for  rent  attached 
to  the  property.  What  ever  removed  it 
from  the  property  ?  Not  actual  removal 
from  the  premises,  for  it  had  not  been  re- 
moved 30  days  before  distress  was  made 
upon  It  for  the  rent.  The  sale  was  on 
January  22,  1887,  on  the  leased  premises. 
Two  days  later,  the  lessees  executed  to 
Loundes  and  Lynch  the  deed  of  trust  con- 
ferring their  right;  the  property,  all  the 
whHe,  being  on  the  premises  The  land- 
lord's lien  was  not  dead,  but  still  adhered 
to  the  property;  and,  when  the  deed  of 
trust  was  made,  it  was  suliject  to  the  Hen 
for  rent.  Had  It  been  sold  to  a  stranger, 
could  not  the  lessor  have  claimed  any  sur- 
plus in  the  sheriff's  hands  under  a  levied 
distress  warrant?  Would  not  a  court  di- 
rect the  officer  to  pay  it?  The  closing 
clause  of  section  12  does  not  destroy  th« 
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tien  (or  rent,  bnt  only  says  it  shall  not 
"afloct  any  lien  tor  taxes;"  tbat  la,  it  on- 
ly snbordinates  the  rent  to  the  taxes.  It. 
matters  not  tbat  the  sheriff  still  held  pos> 
session  of  the  property  alter  Its  sale  nntil 
be  received  the  money  for  which  the  Ibssee 
bought 4t;  and  tbat  while  he  so  held  pos- 
sesHlon,  and  before  payment,  J^nch  made 
the  deed  of  trust.  For  he  was  the  pur- 
chaser, his  title  to  become  perfect,  as  be- 
tween blm  and  the  sheriff,  on  payment; 
and  on  such  payment  the  purchaser's  title 
dated  back  from  the  sale,  if  be  did  get  title 
then,  and  was  not  in  ap  of  his  original  ti- 
tle. Whether  he  was  invested  as  of  his  old 
title,  or  nnder  sheriff's  sale,  it  Is  the  same 
to  the  landlord.  If  he  had  no  title  when 
he  made  the  deed  of  trust  because  of  sher- 
iff's possession,  bow,  then,  did  be  confer 
title  on  the  trustee?  I  look  upon  the 
transaction  of  the  execution  of  the  trust- 
deed  as  a  loan  by  Loundes  and  Lynch  to 
the  lessee,  made  after  his  purchase  at  the 
tax-sale,  while  the  property  was  on  the 
land,  and  then  for  the  tlret  time  in  exist- 
ence, and  SDborUinate  to  tbe  Hen  for  rent, 
which  lien  for  rent  dated  from  the  lease, 
never  ceased  a  moment,  and  was  consum- 
mated by  the  levy  of  the  distress  warrant 
after  tbe  tax-sale.  The  statute  gives  the 
landlord  security  by  lien  for  one  year's 
rent  against  debts  of  the  tenant  after  ac- 
cruing, and  a  right  to  enforce  it  by  dl»- 
'  treHS  while  tbe  goods  are  on  the  premises, 
or  elsewhere  within  30  days  after  removal. 
"ThiH  property  was  levied  upon  (or  the  rent 
within  such  80  dayS,  while  it  was  In  the 
hands  of  Loundes  and  Lynch.  The  pos- 
session of  tbe  sheriff  bad  ceased.  Tbe 
goods  were  in  no  sense  in  custod.v  of  the 
law,  if  that  would  prevent  the  levy  which 
consummated  the  lien.  The  Bherlff's  spe- 
cial property  and  bis  possesHion,  follow- 
ing as  a  matter  of  law  upon  bis  levy  for 
taxes,  had  ceased  when  the  distress  for 
rent  was  made.  So  also  bad  then  ceased 
that  possession  which  after  sale  be  re- 
tained until  payment,  and  thelessee's  right 
became  unquallQed  on  such  payment;  for, 
when  the  levy  was  made,  Loundes  and 
Lynch  bad  possession.  What  prevented 
the  levy  of  the  distress  for  rent  or  its  ef- 
fect? "Tbe  theory  in  behalf  of  Loundes 
and  Lyncb  Is  tbat  the  levy  for  taxes,  and 
sale  therefor  by  tbe  sheriff,  though  on  the 
premises,  and  though  the  goods  were  nev- 
er moved  from  the  premises  until  long  aft- 
er the  sale,  Is  tantamount  to  a  removal, 
and  is  Just  the  same  as  if  the  sheriff  had 
taken  the  goods  to  the  court-house,  and 
there  sold  them  to  the  lessee,  and,  while 
off  the  leased  premises,  be  bad  executed 
tbe  deed  of  trust  to  Bassell,  and  then  tak- 
en the  property  back  upon  the  leased 
premises,  and  that  the  property  wonld 
not  then  be  llaMe  (or  the  rent,  because  it 
could  then  be  said  that  the  property  when 
carried  on  the  premises  was  already  sub- 
ject to  the  Hen  of  the  deed  of  trust.  Bnt, 
under  the  tacts  as  they  are,  there  was  no 
actual  removal  of  the  property  (rom  tbe 
premises  by  the  sheriff,  and  therefore  there 
was  no  carrying  o(  the  property  on  tbe 
premises  after  the  sale,  no  second  carry- 
ing of  it  on  the  premises,  to  enable  us  to 
say  that  when  carried  on  the  premises  tbe 
property  was  subject  to  this  deed  of  trnst. 


Under  the  facts  of  tbecase  as  it  te,  I  wonld 
say  that  the  carrying  of  tbe  property  oa 
the  premises,  within  tbe  meaning  of  see- 
tion  11,  is  tbe  original  carrying  of  It  on 
the  premises,  which  was  at  once  followed 
by  the  attaching  of  the  landlord's  lim ;  or 
rather,  in  this  case,  as  tbe  property  was 
on  the  land  at  the  date  of  lease,  November 
19,  1886,  it  is  its  presence  there  on  that  day 
which  we  are  to  deem  Its  "carrying  on 
the  premises, "  in  the  eye  of  that  section. 
I  cannot  see  the  force.  In  this  connection, 
of  the  fact  emphasised  by  counsel  that  the 
sheriff  held  possession  after  sale,  not  only 
till  Loundes  and  Lyncb  assumed  pay- 
ment, but  till  they  paid  the  sheriff  for  the 
lessee,  Lynch.  They  did  not  get  the  bene- 
fit of  tbe  taxes  by  subrogation  or  other- 
wise. They  paid  no  taxes,  thongh  so 
called,  for  tbe  lessee  did  not  owe  them; 
but  they  were  against  his  lessor,  Joaiah 
W.  Lynch.  They  simply  paid  a  debt 
which  Peter  L.  Lyncb,  tbe  lessee,  owed  the 
sheriff  for  purchase  money  for  tbe  proper- 
ty, which,  with  other  debts  of  his,  they  as- 
sumed to  pay.  Therefore  I  think  this  deed 
of  trust  Is  not  a  paramount  right  to  tbe 
rent,  but  subordinate  thereto. 

Counsel  for  appellants  assimilates  tbe 
case  as  it  is  to  what  it  would  be  bad  the 
goods  been  sold  at  the  court-house  to  tbe 
lessee,  the  deed  of  trust  then  executed  by 
him,  and  then  he  would  restore  them  to 
the  premises,  and  says  that  in  such  case  it 
is  certain  the  deed  of  trust  would  take  pre- 
cedence of  the  rent.  It  may  be;  but  even 
then  it  might  be  said  with  force  that  as 
tbe  rent  bad  attached  at  the  date  of  the 
lease,  and  the  lessee  owing  the  rent  was 
tbe  purchaser,  It  was  not  the  return  of  the 
goods  to  the  leased  premises  after  the 
sale,  but  the  original  presence  there  at  the 
date  of  the  lease,  which  would  be  the  car- 
r.ving  of  the  goods  on  the  premises  within 
the  meaning  of  the  eleventh  section.  I  am 
not  called  on  to  say  as  to  this.  Judge 
Thkistian  says,  in  City  of  Richmond  i. 
Duesberry,  27  Grat.  213.  of  the  sections  la- 
the Virginia  Code  like  ours :  "  From  these 
sections,  It  is  plain  that  the  intention  of 
the  legislature  was  to  secure  one  year's 
rent  to  the  landlord  against  all  liens 
created  by  the  tenant  after  the  lease  has 
commenced.  The  landlord  is  protected  by 
statute  against  all  deeds  of  trust,  mort- 
gages, and  other  liens,  where  the  lien  has 
been  created  after  the  commencement  of 
the  tenancy,  upon  goods  on  the  leased 
premises  which  belong  to  a  person  liable 
for  rent,  and  where  there  is  an  existing 
liability  for  rent  in  arrear  or  to  become 
due  at  the  time  the  Hen  is  created."  Tbe 
tenancy  and  lien  in  this  case  antedate^  tbe 
date  of  appellant's  deed  of  trust;  and  it 
seems  to  me  that  it  would  be  giTlag  a 
forced  construction  to  the  statute,  which 
ought  to  be  construed  favorably  to  the 
landlord  so  as  to  give  liim  his  Just  debt, 
which  would  end  in  defeating  him. 

But  we  see  no  warrant  for  the  Judgment 
for  money  rendered  against  Loundes  and 
Lyncb.  This  is  a  proceeding  based  only 
on  the  statute,  (section  fl.c.  107, Code  1887,) 
and  not  a  common-law  action  for  tbe  pur- 
pose of  trying  a  copfllctlng  claim  to  prop- 
erty levied  upon  under  process,  and  imped- 
ing its  execution,  ^n  order  to  remove  such 
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claim  from  the  way  ot  such  proceRS,  and, 
that  done,  the  mimion  of  the  proceeding  iH 
ended.  If  the  property  ia  in  the  ofllcer'B 
hands  after  the  decision,  he  sells  under  bis 
process.  If  a  forthcoming  bond  has  been 
given,  he  sells, It  the  property  be  forthcom* 
ing  at  tiie  time  he  appoints,  and,  if  not.BO 
forthcoming,  the  bund  is  forfeited,  and  re- 
lief is  had  as  usual  under  forthcoming 
blinds.  It  a  suspending  bond  has  been 
given,  any  damages  caused  by  suspension 
of  sale  to  await tlie  decisioD  maybe  recov- 
ered under  it.  The  statute  does  not  con- 
template a  Judgment  tor  the  value  of  the 
property  In  this  proceeding  by  way  of  an- 
ticipation of  such  other  proceedings.  Any 
defenses  they  might  have  in  proceedings 
thereafter  could  not  be  had  in  this  case. 
As  the  money  judgment  is  reversed.  It  is 
otteless  to  refer  to  the  point  that  it  should 
nut  have  been  against  both  Loundes  and 
Lynch.  80  we  concur  with  the  circuit 
court  in  holding  that  Mrs.  Bartlett's  rent 
has  preference  over  the  deed  ot  trust,  but 
du  not  concur  In  Its  rendering  a  Judgment 
tor  money  against  Loundes  and  Lynch. 
It  is  therefore  by  this  court  considered 
-  that  the  order  and  Judgment  of  the  circuit 
court  of  Harrison' county  In  this  proceed- 
ing, made  and  rendered  on  the  18th  day  of 
January,  lh><9,  be  reversed,  with  costs  In 
this  court  to  appellants:  and  this  court, 
pruree<ling  to  render  such  Judgment  as  the 
cirruit  court  should  have  rendered,  doth 
find  and  consider  that  the  said  property 
at  the  time  ot  the  levy  upon  It  of  the  war- 
rant of  distress  for  rent  In  the  record  men- 
tiune<l  was  not  the  property  ot  R.  T. 
Luundes  and  Peter  I.  Lynch,  as  against 
said  warrant  of  distress,  and  that  said 
property  was  liable  thereto;  and  that 
Mary  Jane  Bartlett  recover  of  said  R.  T. 
Loundes  and  Peter  I.  Lynch  her  costs 
about  her  suit  in  the  circuit  court  of  Har- 
rison county  expended. 

LrcAS.  P.,  and  Enqusb,  J.,  concurred. 
Bolt,  J.,  absent. 


(34  W.  Va.  742)  

Cbuss  V.  West  Viboinia  C.  &  P.  Rt.  Co. 


(Supreme  Court  of  Appeals  of  West  'Flratnio. 
Feb.  ;;  1891.) 

It&snAMns—PLBADiita— Right  of  Pabtxm  to  bb 
Heakd. 
On  the  4tta  September,  1890,  C.  obtained  in 
•  proceeding  by  mandamua  an  order  for  a  per- 
emptory writ  commanding  a  railway  company  to 
forth  with  receive  and  recognize  him  as  a  director 
of  the  said  railway  company  for  the  year  for 
wblcli  directors  were  elected  at  the  last  general 
meeting  of  stockholders  of  said  company,  held  to 
elect  directors  for  said  company  for  tbe  year  1S90, 
in  the  place  of  T.,  who  was  an  acting  director  for 
that  year  under  a  claim  of  right,  T.  being  named 
as  a  party  In  tbe  alternative  writ,  but  not  served 
with  process  or  In  any  way  brought  before  the 
eourt.  Held,  (1)  tbe  writ  of  ma/ndamua  from 
its  nature  and  subject-matter  must  not  leave  Its 
range  of  action  to  indeterminate  outside  asoer- 
tainmunt,  but  must  Indicate  with  reasonable  cer- 
tainty the  precise  thing  to  be  done;  (2)  tbe  act- 
faig director  must  have  an  opportunity  to  be  heard 
before  his  right  is  passed  upon  and  determined. 
(SyUainu  by  the  Cowrt.) 

Error  to  circuit  court.  Mineral  county. 

W.  C.  Clayton  and  C.  W.  Dalley,  tor 
pliiintiff  In  error.  Price  <ft  Flovmoy,toT 
defendant  In  error. 


Holt,  J.  On  tbe  4th  day  ot  September, 
1890,  tbe  circuit  court  ot  Mineral  county 
entered  an  order  awarding  a  peremptory 
writ  ot  mand&mus  commanding  the  re- 
spondent, the  West  Virginia  Central  & 
Pittsburgh  Railway  Company,  to  forth- 
with receive  and  recognize  the  relator,  W. 
Irvine  Cross,  as  a  director  of  the  said  West  . 
Virginia  Central  &  Pittsburgh  Railway 
Company  for  the  year  for  which  dire<"tors 
were  elected  at  the  last  general  meeting  of 
the  stockholders  of  said  company,  held  to 
elect  directors  for  said  company  for  the 
year  1890,  The  execution  ot  the  order  was 
suspended  on  motion  of  the  railway  com- 
pany, and  the  caus€  brought  here  on  writ 
ot  error.  The  facts  are  as  follows:  On 
the  19th  day  of  April,  1890,  W.  Irvine  Cross 
presented  his  petition  to  tbe  Judge  of  the 
circuit  court  of  Mineral  county,  represent- 
ing that  be  was  a  stockholder  of  the  West 
Virginia  Central  &  Pittsburgh  Railway 
Company.  That  a  corporation  called  tbe 
"Potomac  Sc,  Piedmont  Coal  &  Railroad 
Company"  was  chartered  by  the  legisla- 
ture of  West  Virginia  by  act  ot  l^slature 
of  26th  February,  1866.  That  by  actot  16tb 
February,  1S71,  the  time  tor  organization 
was  extended  for  three  years  from  16th 
February,  1871.  In  1872  the  people  of  the 
state  adopted  anew  constitution  contain- 
ing present  sect4on  4  of  article  11,  by  which 
cumulative  voting  of  stockholders  for  elec- 
tion of  directors  or  managers  was  pre- 
scribed. That  the  legislature  in  April,  1878, 
passed  an  act  to  carry  out  that  provision 
of  the  constitution,  and  In  thesame  year 
another  act  to  the  same  effect  was  passed. 
On  the  26th  March,  1882,  another  act  was 
passed  to  carry  into  effect  that  part  of  the 
constitution.  On  the  23d  February,  1881, 
an  act  was  passed  changing  tbe  name  of 
the  Potomac  &  Piedmont  Coal  &  Railroad 
Company  to  the  West  Virginia  Central  & 
Pittsburgh  Railway  Company,  conferring 
large  additicmal  and  different  powers  and 
increasing  the  limit  ot  capital  stock  from 
$5,000,000  to  f  10,000,000.  That  on  25th 
June,  1881,  the  West  Virginia  Central  & 
Pittsburgh  Railway  Company  organized 
and  has  been  in  operation  ever  since.  That 
by  reason  of  the  premises  the  stockholders 
have  the  right  to  cumulate  their  shares  in 
the  election  of  directors.  That  on  the  28tb 
day  of  February,  1890,  at  the  regular  an- 
nual meeting  of  tbe  stockholders,  petition- 
er was,  by  the  cumulative  method,  legally 
elected  a  stuckholder,  with  others,  receiv- 
ing 69,300  votes,  whereas  W.  W.  Taylor, 
who  only  received  44,088  votes,  the  lowest 
number,  was  Illegally  declared  elected. 
That  petitioner  was  not  declared  elected. 
That  petitioner  demanded  of  the  company 
recognition  as  a  director,  but  it  was  re- 
fused. That  he  demanded  of  W.  W.  Tay- 
lor that  he  should  vacate  the  office  of 
director,  which  was  then  held  by  him,  and 
allow  petitioner  to  fill  It,  but  Taylor  re- 
fused, and  continued  to  hold  said  office 
and  act  therein.  He  thei'etore  prayed  that 
a  writ  of  mandamus  should  be  granted 
him.  directed  to  said  W.  W.  Taylor,  com- 
manding him  to  vacate  the  said  office  of 
director  then  held  by  him,  and  surrender 
the  same  to  petitioner,  and  also  directed 
to  the  West  Virginia  Central  Railway 
Company,  ordering  and  directing  it  to  re* 
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celve  and  recognize  petitioner  as  a  director 
of  said  company.  Tbis  petition  was 
Bworn  to,  and  thereupon  the  Jadge  in  va- 
cation on  2lBt  April,  1890,  by  order  fol- 
lowing the  petition,  ordered  the  alterna- 
tive writ  to  Issae.  On  the  eanie  day  the 
alternative  writ  lollowlng  the  same  recit- 
als was  issued,  and  service  thereof  had  on 
G.  W.  Harrison,  attorney  appointed  by 
the  railway  company  for  such  purpose. 
It  was  served  personally  on  W.  W.  Tay- 
lor by  delivery  of  a  copy  to  him'  at  his 
residence  in  the  city  of  Baltimore  on  22d 
April,  1890.  The  service  of  the  alternative 
writ  was  noted,  and.  the  cause  docketed 
in  the  circuit  court  of  Mineral  county.  On 
24th  April,  the  railway  company,  appear- 
ing only  for  that  purpose,  moved  to  quash 
the  writ  and  return  of  service  on  it,  and 
on  3d  of  May,  18JH),  Taylor,  appearing  only 
for  that  purpose,  moved  to  quash  the  re- 
turn of  service  on  him ;  and  thereupon  the 
court  overruled  the  motion  to  quash  the 
return  of  service  on  the  railway  company, 
austained  the  motion  to  quash  the  return 
of  service  on  Taj'lor,  but  sustained  the 
company's  motion  to  quash  the  alterna- 
tive writ  Itself.  Thereupon  the  court,  on 
motion  of  the  relator,  Cross,  permitted  an 
amended  alternative  writ  to  be  filed,  also 
directed  to  the  railway  company  and 
Taylor,  as  the  original  alternative  writ 
had  been,  commanding  the  same  things 
unless  they  should  cause  against  it.  This 
alternative  writ  was  never  served  or  at- 
tempted to  be  served  on  Taylor  in  any 
manner.  On  the  10th  day  of  June,  1880, 
the  railway  company,  tor  cause  why  the 
peremptory  writ  of  mandamus  prayed  for 
Should  not  issue,  filed  tnclr  answer  show- 
ing: (1)  That  the  circuit  court  of  Mineral 
county  had  no  jurisdiction.  (2)  That  the 
writ  was  directed  to  respondent  by  its 
corporate  name,  and  not  to  the  directors 
as  a  body,  or  as  individuals  composing 
the  board.  (3)  ThatW.W.  Taylor,  whose 
place  as  a  director  Cross,  the  relator, 
seeks  to  take,  and  against  whom  be  prays 
a  writ  of  tnaadHwusto  compel  him  to  sur- 
render the  office  of  director  to  Cross,  Is  a 
non-resident  of  this  state,  and  not  a  party 
to  this  proceeding,  the  service  of  the  writ 
on  him  having  been  quashed.  (4)  After 
reciting  constitution,  statutes,  charters, 
etc.,  on  the  subject,  respondent  claims  and 
avers  that  the  system  or  principle  of  cumu- 
lative voting  has  never  been  applicable  to 
ea^d  company.  (5)  That  no  meeting  of 
its  stockholders  was  held  on  2Sth  Febru- 
ary. 1890,  for  the  election  of  directors;  that 
neither  Cross  nor  any  directors  were  elect- 
ed tor  a  year  beginning  on  that  day; 
that  Cross  n«ver  demanded  of  Taylor 
that  he  should  vacate  the  office  and  allow 
Cross  to  fill  the  same,  or  of  the  company 
that  Itshould  recognize  him  as  a  director; 
that  the  stockholders  did  tor  the  year  1890 
duly  elect  directors,  W.  W.  Taylor  among 
them,  and  that  said  directors  had  entered 
upon  the  discharge  of  their  duties,  and 
were  continuing  to  discharge  the  same; 
and  that  the  question  raised  was  one  of 
contested  election  and  title  to  office,  not 
to  be  properly  tried  by  a  writ  of  man- 
damus;  and  thpy  pray  judgment  whether 
or  not  said  writ  should  be  issued.  On  the 
4th  day  of  September,  1890,  the  relator,  W. 


IrvlneCrosR,  demurred  to  respondent's  an- 
swer, in  which  respondent  Joined,  and  the 
court,  having  considered  the  matter,  was 
of  opinion  that  the  answer  was  InsufD- 
dent,  and  sustained  the  demurrer,  and 
thereupon  it  was  considered  by  the  court 
and  orderefl  that  a  peremptory  writ  ot 
zriAoctainus  be  Issued  in  this  case  without 
delay,  peremptorily  commanding  the  re- 
spondent, the  West  Virginia  Central  St 
Pittsburgh  Railway  Company,  to  forth- 
with receive  and  recognico  the  said  relator, 
W.  Irvine  Cross,  as  a  director  ot  the  Wast 
Virginia  Central  &.  Pittsburgh  Railway 
Company  for  the  year  tor  whi^  thedlrect- 
ors  were  elected  at  the  last  genera*!  meet- 
ing of  the  stockholders  of  said  company, 
held  to  elect  directors  for  said  company  for 
the  year  1890,  to  which  raling  respondent 
excepted. 

The  writ  of  mandamaa  from  Its  nature 
does  not  leave  Its  scope— Its  range  of  ac- 
tion—to indeterminate  outside  ascertain- 
ment, but  contemplates  the  necessity  ot 
indicating  the  precise  thing  to  be  done; 
and  to  this  end  the  court  has  full  power 
to  be  advised  by  the  finding  of  a  jury  or 
otherwise  ot  the  prelln\lnary  tacts,  and  it 
makes  its  peremptory  writ  reasonably 
precise  and  certain,  so  that,  among  other 
things.  It  may  know  that  It  has  been  exe- 
cuted or  obeyed.  This  order  for  the  writ 
to  go  leaves  us  in  the  dark  as  to  when  W. 
Irvine  Cross'  term  begins  or  ends, so  much 
so  that  we  cannot  tell  whether  we  are 
called  upon  now  to  decide  moot  questions 
or  not.  We  know  that  the  last  day  of 
January,  1890,  has  expired,  and  that  tbe 
fourth  Tuesday  ot  January,  1»91,  has  post, 
(see  section  41,  c.  63,  p.  496,  Code,)  and 
we  only  know  for  a  certainty,  taking  the 
answer  demun-ed  to  as  true,  that  his  tenn 
of  office  did  not  begin  on  the  28th  day  ot 
February,  1890.  It  has  all  the  other  work- 
ing days  ot  1890  to  begin  on.  To  now  en- 
force the  relator's  recognition  as  director 
may  be  a  vain  and  Idle  thing.  But  we  are 
confronted  with  a  more  serious  matter. 
It  appears— is  admitted— that  W.  W.  Tay- 
lor claims  to  be  director  for  the  year  1890 
as  matter  bt  right,  and  that  he  is  In  as 
matter  of  fact,  and,  although  a  party  by 
name,  he  has  not  appeared,  been  served, 
or  proceeded  against  In  any  way  to  pat 
his  claim  to  the  office  within  the  power  of 
adjudication  by  the  court.  How  can  we 
pass  upon  or  determine  his  right  without 
giving  him  his  day  In  court?  That  he  ia 
a  non-resident  ot  the  state  may  put  him 
oat  oX  reach  of  an  attachment,  but  does 
not  put  him  out  ot  reach  of  an  order  of 
publication.  This  is  fundamental.  To 
have  tbe  court  to  hold  that  be  has  a  right 
to  the  office  without  being  before  the 
court  would  be  giving  him  more  than  he 
is  entitled  to.  To  hold  that  he  has  none, 
without  an  opportunity  to  be  heard, 
would  offend  our  common-law  sense  of 
fair  dealing.  In  fact,  to  compel  the  rail- 
way company  to  do  what  It  must  do  in 
order  to  obey  this  writ  would,  if  done  of 
its  own  motion,  be  ground  for  maada.mua 
to  compel  them  to  undo  it.  Delacv  v. 
Navigation  Co.,  1  Hawks,  274.  But  It  Is 
said  the  respondent  has  delayed  the  cause 
tor  a  purpose;  that  the  case  Is  a  hard  one; 
and  we  are  urged  to  go  on  and  pass  upon 
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the  one  question  Involved.  Hard  cases 
make  bad  law.  We  know  by  experience 
wben  we  go  out  uf  oar  way  to  decide 
BometbInK  not  in  tbe  record  we  often 
stumble  into  error.  A  people  olddr  if  not 
wiser  In  matters  of  law  than  the  Bonians 
bad  observed  this,  and  gave  a  reason. 
Their  reason  for  it  was :  "  When  the  Judge 
goes  out  of  his  way  to  decide  a  matter  not 
before  him  he  ceases  to  be  inspired."  He 
would  certainly  not  be  inspired  with  tbe 
point  of  law  springing  up  out  of  the  facta 
of  tbe  case.  We  are  of  opinion  therefore 
that  there  is  error  in  the  order  of  the  cir- 
cuit court  of  Mineral  county  of  4th  Sep- 
tember, 1890,  awarding  the  peremptory 
writ  of  uiundamus,  and  the  same  must 
be  reversed  and  set  aside. 

LncAB,  P.,  and  Enqubh  and  Branmom, 
JJ.,  concur. 

i34  W.  Va.  172)  

Grafton  y.  Beed  et  at. 

(Supreme  Court  of  Appeals  of  West  Virgfmia. 
Nov.  2&,  1890.) 

Town  BBBOB^NT—Boims— Action  on— EviDBNOii. 
In  tbe  year  1877,  R.  was  appointed  sergeant 
of  the  town  of  Oraftou,  and  as  snch  gave  Dond 
with  several  sureties  in  tne  penalty  of  $12,000. 
In  the  year  1879,  R.  was  again  appointed  ser- 
geant of  said  town,  and  executed  his  bond  with 
several  sureties  in  tbe  penalty  of  $12,00U,  both  of 
which  bonds  were  conditioned  for  the  faithful 
discharge  of  his  duties  as  such  oificer,'  and  for 
paying  over  and  accounting  for  all  moneys  that 
might  come  to  his  hands  by  virtue  thereof.  A 
balance  was  ascertained  to  be  due  said  town  from 
said  R.  of  $1,08S.90  for  tax^  licenses,  etc.,  re- 
ceived by  him  in  the  year  1877.  In  a  settlement 
made  with  said  town  on  the  25th  day  of  July,  1881, 
it  appears  that  on  July  23,  1881,  R.  paid  by  sur- 
reoderiDg  receipts,  vouchers,  etc.^  $1,628.45,  bt^t 
it  does  not  appear  from  what  source  he  derived 
the  money  wnich  he  paid  for  such  vouchers,  etc. 
A  portion  of  the  credit  to  which  he  thus  showed 
himself  to  be  entitled  was  applied  in  extinguish- 
ment of  said  balance  of  $1,086.90  due  from  him 
to  said  town  for  the  year  1877.  In  a  suit  upon 
said  bond,  executed  in  the  year  1879,  for  failure 
to  comply  with  its  conditions^  held,  (1)  that 
neither  R.  nor  his  sureties  having  directed  the 
plaintiff  as  to  the  application  of  said  credit,  and 
it  not  appearing  that  said  town  had  any  knowl- 
edge of  the  source  from  which  the  money  was  de- 
rived from  R.  that  was  paid  for  said  vouchers, 
the  plaintiff  had  a  ri^ht  to  apply  said  credit  in 
extinguishment  of  its  claim  against  R.  for 
$1,088.90  for  balance  due  it  for  collections  made 
on  tax  tickets,  etc.,  for  the  year  1877.  (2)  A 
manicipal  corporation  which  is  required  to  Keep 
a  record  of  its  public  or  ofSciai  proceedings  may 
use  such  records  as  evidence  in  its  own  behalf 
in  suits  to  which  it  is  a  party  after  such  records 
have  been  first  properly  authenticated.  (8) 
Where  debts  are  due  by  a  town  sergeant  to  the 
town  under  bonds  with  different  sets  of  sureties, 
payments  made  by  said  sergeant  will   be  so   ap- 

Slied,  if  possible,  as  that  the  money  collected  un- 
er  one  bond  shall  be  applied  to  the  relief  of  the 
sureties  in  that  bond ;  and,  if  it  is  shown  that  the 
creditor  was  cognizant  of  the  source  from  which 
the  money  was  derived  with  which^  a  payment 
was  made,  it  shall  be  so  applied,  even  though  ttie 
principal  debtor  should  otherwise  direct.  (4)  If 
the  sureties  in  the  bond  executed  by  R.  in  1879 
desired  to  obtain  the  entire  benefit  of  the 
vouchers  surrendered  by  R.,  it  was  Incumbent  on 
them  to  plead  and  prove  that  the  money  paid 
for  said  vouchers  bv  R.  was  derived  from  tax 
tickets,  etc.,  in  his  hands  for  the  year  1879,  or  to 
show  that  the  plaintiff  was  cognizant  of  that  fact 
when  it  received  the  same. 
(SyUobu*  bv  the  Court.) 


Error  and  aupera^deaa  to  circuit  court, 
Taylor  county. 

Martin  &  Woods  and  A.  F.  Baymood, 
tor.  plaintiffs  in  error.  M.  H.  Dent,  for  de- 
fendant in  error. 

Enolisb,  J.  Thomas  M.Beed.oneof  the 
plalntlBs  in  error,  was  sergeant  of  tbe 
town  of  Grafton,  and  as  such,  on  the  15th 
day  of  October,  1879,  entered  into  bond 
with  A.  Snively,  H.  H.  Guseman,  A.  Arm- 
strong, Joseph  Miller,  and  J.  M.  Bogers 
as  bis  Buretiea,  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  said  office  in 
tbe  penalty  of  $12,000,  and  on  the  16th  day 
of  February,  1881,  the  said  town  of  Graf- 
ton instituted  an  action  of  debt  a  pun  said 
bond,  claiming  a  balance  due  the  said 
town  on  taxes  and  licenses  for  the  year 

1879,  as  ascertained  by  the  finance  commit- 
tee of  said  town,  of  $2,512.87,  with  interest 
on  same  from  the  let  day  of  January, 

1880,  A  demurrer  was  sustained  to  the 
plaintiff's  declaration,  and  an  amended 
declaration  was  filed,  and  tbe  demurrer  to 
the  amended  declaration  was  overruled, 
and  thereupon  the  defendants  tendered  an 
account  of  payments  and  set-offs  which 
they  desired  to  prove  and  haveallowed  to 
them,  to  the  filing  of  which  the  plaintiff 
objected,  and  moved  the  court  to  reject 
tbe  same,  which  motion  was  overruled, 
and  said  account  of  payments  and  set-offs 
was  allowed  to  be  filed,  and  tbe  plaintiff 
also  moved  the  court  to  reject  and  exclude 
from  said  account  the  item  of  $287.38, 
which  was  for  amount  of  uncollected  tax- 
bills  or  receipts  remaining  in  said  Reed's 
hands  at  tbe  time  this  suit  waH  brought, 
and  for  which  hn  claimed  a  credit  with 
said  town,  not  having  had  time  to  collect 
them  before  suit  was  brought,  which  mo- 
tion was  also  overruled.  On  the  2lBt  day 
of  January,  1886,  the  plaintiB  tendered  an 
amended  bill  of  particuIarH,  to  the  filing 
of  which  the  defendants  Objected,  and 
moved  the  court  to  reject  the  same,  and 
on  the  28th  day  of  January,  1880,  the  court 
allowed  said  amended  bill  of  particulars 
to  be  filed;  and  thereupon  the  defendants 
moved  the  court  to  strike  out  of  the  first 
item  of  charge  on  the  said  amended  bill  of 
particulars,  "Balance  due  on  taxes  1877, 
$1,088.90,"  which  motion  was  overruled, 
and  the  defendants  excepted;  and  thereup- 
on the  defendants  tendered  six  pleas  in 
writing,  which  pleas  the  plaintiff  moved 
the  court  to  reject,  which  motion  was 
overruled,  and  said  pleas  were  filed  by  the 
court,  to  which  six  pleas  the  plaintiB  re- 
plied generally,  and  issue  wa«  joined  there- 
on. Thefirst  of  said  pleas  was  conditions 
performed  by  tbe  defendant  Thomas  A. 
Reed.  The  second  was  conditions  per- 
formed by  all  of  the  defendants.  Tbe 
third  was  a  plea  of  ooo  dawnWcatua. 
Tbe  fourth  was  a  plea  of  set-off,  amount- 
ing to  $140,  for  building 70  feet  of  sewer  on 
Bridge  street  in  the  month  of  October, 

1881,  at  request  of  plaintiff.  The  fifth  plea 
wa6,  in  substance,  that,  under  the  condi- 
tions of  the  bond  sued  upon,  tbe  sureties 
therein  are  now  liable  for  any  taxes  other 
than  those  assessed  for  the  year  1M79. 
The  sixth  plea.  In  substance,  allexed  that 
Thomas  A.  Reed  was  sergeant  of  said 
town  for  the  year  1877,  and  us  such  gave 
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bond  la  the  penalty  of  f  12,000.  conditioned 
for  tbe  taltntul  dIscharKe  ot  Ub  dotlea  a« 
wncbtor  tbe  year  1877;  and  that  he  waa 
antborlsed  to  collect  tbe  taxes  of  said 
town  for  tbe  year  1877,  but  that  as  ser- 
geant tor  said  town  for  the  year  1870,  as 
set  forth  In  plea  No.  6,  tbe  defendant  Reed 
was  not  authorized  to  collect,  and  did  not 
collect,  any  part  of  said  taxes  for  the 
vear  1877;  and  that  the  defendants  are  not 
llalsle  upon  the  bond  described  in  plain- 
tin's  amended  declaration  for  the  non-pay- 
ment  of  any  of  said  taxes  assessed  for  the 
year  1877,  nor  for  any  other  breach  of  the 
condition  of  said  bond  dated  June  25,1877; 
and  that  of  the  taxes  asseRsetl  for  the 
year  1879  said  Reed  collected  and  paid  to 
the  plaintiff  on  the  23d  day  of  March,  1880, 
the  sum  of  f  1,088.90,  which  sum  the  plain- 
tlB  knowingly  and  wrongfully,  and  with- 
out the  consent-  or  knowledge  of  the  de- 
fendants, applied  as  a  credit  upon  the  lia- 
bility of  tbe  defendant  Reed  to  it  on  ac- 
count of  taxes  assessed  by  it  tor  the  year 
1877,  and  refused  to  credit  thesame  upon  the 
liability  of  said  Reed  for  tbe  taxes  assesi^ed 
by  it  for  tbe  year  1879;  and  that  It  seeks 
in  this  action  to  charge  said  sum  against 
tbe  defendants  on  account  of  the  taxes  as- 
sessed as  aforesaid  for  the  year  1879,  and 
collected  by  the  defendant  Reed,  as  ser- 
geant, tor  the  year  1879.  These  pleas  hav- 
ing been  filed  by  the  court,  and  the  plain- 
tiff having  replied  generally  thereto  as  be- 
fore stated,  the  burden  of  proving  them 
as  a  matter  of  course  devolved  upon  the 
defendants.  Tbe  plaintiff.  In  order  to 
make  out  its  case,  introduced  Francis  M. 
Durbin  as  a  witness,  who  testified  that  he 
was  a  member  of  tbe  town  council  of  the 
town  of  Grafton  in  the  year  1881,  and  was 
a  member  of  the  finance  cotnmittee,  and 
assoch  made  a  settlement  with  said  Thom- 
as A.  Reed,  a  copy  of  which  he  exhibited 
with  his  deposition,  by  which  he  found  due 
said  town  on  the  23th  day  of  July,  1881, 
$2,512.87.  No  person  except  said  Reed  and 
witness  were  present  at  the  settlement. 
All  he  knew  about  tbe  it?m  $4,141.32 
charged  in  said  settlement,  was  that  he 
supposed  it  was  made  up  of  tax-receipts 
unaccounted  tor,  and  perhaps  some 
licenses;  that  said  Keed  did  not  inform 
bim  where  he  got  the  money  with  which 
he  was  credited,  and  be  allowed  him  such 
vonchers  as  he  presented  and  claimed  at 
that  time.  Tbe  plaintiff  also  proved  by 
John  J.  UiUlgan  tbat  be  was,  at  tbe  date 
of  said  trial,  clerk  of  the  town  of  Orafton, 
and  identified  by  blm  the  book  which  con- 
tained tbe  record  of  the  proceedings  of  the 
town  council  of  said  town,  and  thereupon 
the  plain  tilt  gave  in  evidence  tbe  record  of 
the  proceedings  of  tbe  towncouncil  of  said 
town,  and  thereupon  the  plaintiff  gave  in 
evidence  the  record  of  the  proceedings  of 
said  council  dated  23d  day  of  March,  1S80, 
on  pages  115  to  117,  both  Inclusive,  which 
contain  the  record  of  a  settlement  made 
by  said  town  with  said  Thomas  A.  Reed, 
a  sergeant  thereof,  and  tbe  first  item  with 
which  he  appears  to  have  been  charged  in 
said  settlement  is  taxes  for  1877.  as  shown 
by  lastsettlement.f  1,088.90;  the  next  is  tax- 
es for  1870,  $5,046.72;  and  the  next  licenses 
tor  1879,  $145,— making  a  total  of  $6,280.- 
92.    It  also  appears  from  said  settlement 


tbat  said  Reed  waa  then  entitled  to  a  cred- 
it of  $3,180.80  tor  orders  and  treasarer** 
receipts  returned,  and  eommlMBions  oa 
same.  It  does  not,  however,  appear  when 
tbe  former  settlement  was  made  finding  a 
balance  against  bim  of  f  1.0H8.V0,'  nor  does 
it  appear  when  he  became  entitled  to  a 
credit  for  the  orders  and  treasurer's  re- 
ceipts above  mentioned,  or  what  money 
he  applied  to  the  payment  of  tbe  same. 
It  does,  however,  appear  from  said  settle- 
ment, which  was  made  by  and  betweea 
the  said  Thomas  A.  Reed  and  tbe  plaintilt. 
a  balance  was  foand  and  ascertained  to 
be  due  tbe  plaintiff  from  said  Reed  as  ser- 
geant as  of  July  25. 1881.  of  $2.312.R7.  Tbe 
defendants  demurred  to  the  evidence,  and, 
after  the  issue  had  t>een  Joined  on  tbe  de- 
murrer to  the  evidence,  the  defendants 
moved  the  coort  to  strike  out  of  the  evi- 
dence therein  tbe  record  of  the  proceed- 
ings of  the  town  of  Grafton,  filed  with  the 
said  evidence  of  a  meeting  of  the  council 
of  the  said  town  held  on  March  23,  ls80. 
SB  being  improper  evidence,  which  motion 
WHS  overruled  by  tlie  court,  and  also 
overruled  the  defendants'  demurrer  to 
the  evidence';  and  thereupon  the  defend- 
ants moved  the  court  to  set  aside  tbe  ver- 
dict rendered  therein  by  the  Jury,  and 
grant  them  a  new  trial,  becauna  the  dam- 
ages SMsessed  by  the  Jury  were  excuesive, 
and  tlie  verdict  was  otherwise  contrary 
tothelawand  the  evidence;  wliich  motion 
was  overruled  by  the  court,  and  judgment 
was  rendered  for  the  plaintiff  for  the  sum 
of  $2,761.50,  with  interest  thereon  from  tbe 
12th  day  of  August,  1886.  From  this  Judg- 
ment and  these  rulings  of  the  court  tbe  de- 
fendants applied  for  and  obtained  a  writ 
of  error  and  «»//>ersef/e«/». 

The  first  error  assigned  by  the  defend- 
ants is  that  the  court  below  erred  in  over- 
ruling tbe  defendants'  demurrer  to  the 
plaintiff's  amended  d(>ciaration:  butas  we 
fail  to  discover  any  such  defect  in  the  dec- 
laration as  would  prevent  the  court  from 
"  proceeding  upon  the  merits  of  the  rase. " 
and  no  reason  is  asslgnpd  why  said  demar- 
rer  should  have  been  sustained  either  by 
the  brief  filed  by  counsel  or  otherwise,  we 
must  conclude  that  the  point  was  made 
out  of  abundant  caution,  and  was  practi- 
cally abandoned  by  counsel  for  defend- 
ants; but  whether  such  was  tbe  case  or 
not.  we  do  not  think  tbe  court  erred  in 
overruling  said  demurrer. 

The  next  error  assigned  is  that  it  was 
error  to  overrule  tbe  motion  of  defendants 
to  reject  tbe  plaintiff's  amended  bill  of  par- 
ticulars; but  as  no  good  reason  is  appar- 
ent why  said  motion  should  have  pre- 
vailed, and  none  is  presented  by  connsel 
for  defendants  in  their  brief,  we  must  con- 
clude that  the  point  was  not  seriously  re- 
lied on  by  defendants. 

The  third  error  assigned  by  defendants 
is  that  "  it  was  error  to  overrule  their  mo- 
tion to  strike  ont  tlie  first  item  of  charge 
In  the  amended  bill  of  particulars;  that  is 
to  say,  'Balance  due  on  taxes  of  IKTT,  $1.- 
088.90.'"  This  assignment  of  error  seems  to 
be  mainly  relied  on  by  counsel  for  defendant 
in  his  brief.  It  Is  true  tbat  In  ascertain- 
ing tbe  entire  indebtedness  of  said  Thomas 
A.  Reed  as  sergeant  to  the  said  town  of 
Grafton,  the  item  of  $1,088.90  balance  dne 
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on  taxes  for  1877  was  Included  in  tbe  ag- 
gregate of  charges  against  liira  aoionnt- 
Ing  to  f 6.280.62,  but  it  Is  also  true  that  he 
was  credited  with  f  2,139.S0  when  the  bal- 
ance of  $4,141.32  was  found  against  him 
on  the  23d  of  March,  1880,  which  is  the 
amount  spolcpn  of  by  the  witness  Francis 
M.  Durbin  as  having  been  ascertained  by 
a  former  settlement.  Now,  the  defendant 
Reed  was  credited  In  said  settlement  with 
$2,189.30,  a  part  of  which  was  applied  by 
tbe  plaintiff  to  the  liquidation  of  said  in- 
debtedueiw  of  f  1,08S.90  for  taxes,  etc.,  re- 
ceived by  him  In  1877,  but  it  nowhere  ap- 
pears that  said  sum  of  $1,088.90  was  paid 
out  of  money  collected  on  tbe  tax  tickets, 
etc.,  that  went  into  his  hands  for  the  year 
1879.  He  presented  vouchers  which  en- 
titled him  to  a  cre<lit  of  $2.1:19.30.  but  for 
anything  that  appears  in  the  record  he 
may  have  paid  for  them  out  Of  his  own 
private  money,  and  by  reason  of  said 
vouchers  he  was  entitled  to  a  credit  to 
tliat  extent  on  his  indebtedness  to  the 
plaintiff;  and  unless  It  appears  In  some 
way  that  said  vouchers  were  paid  for  out 
of  money  realized  from  taxes,  etc.,  in  his 
hands  for  the  year  1879.  the  sureties  of  said 
ReeU  on  his  offli-Ial  bond  cnuld  not  object 
to  a  portion  of  the  same  or  all,  if  neces- 
sary, belnp;  applied  to  the  payment  of  said 
balance  of  $1,0S8.9<)  fur  taxes. etc.,  received 
by  him  In  1877.  The  defendant  Reed  or 
said  sureties  do  not  appear  to  have  given 
any  direction  for  the  application  of  said 
creilit,  and.  In  the  absence  of  such  direc- 
tion, the  plaintiff  had  the  right  to  apply 
such  credit  to  either  of  said  debts  accord- 
ing to  his  pleaRure,  unless  It  was  cognizant 
of  the  fact  that  said  credit  was  obtained 
with  money  collected  by  said  Reed  Jrom 
taxes,  etc..  for  the  year  1879.  See  Chap- 
man V.  Com.,  25  Grat.  721.  In  that  case  It 
is  held  that  "if  the  debts  be  due  by  n  collect- 
or or  receiver  of  public  money  under  bonds 
with  different  sets  of  Ruretles,  then  the  law 
•will  eo  apply  the  payments  if  possible  as 
that  the  money  collected  under  one  bond 
shall  be  applied  to  the  relief  of  the  sureties 
in  that  bond;  and  the  creditor  In  such 
case,  If  he  be  informed  as  to  the  source 
from' which  the  money  with  which  a  pay- 
ment may  have  been  made  was  derived, 
cannot  apply  it  otherwise,  even  with  the 
consent  or  by  the  direction  of  the  princi- 
pal debtor.  The  sureties  of  said  Reed, 
however,  in  the  bond  executed  by  him  on 
the  15th  day  of  October,  1K7U,  could  not  be 
heard  to  object  to  the  application  of  said 
receipts  and  vouchers  presented  by  said 
Reed  to  the  extinguishment  of  said  bal- 
ance of  $1,088.90  due  In  the  year  1877,  un- 
less they  had  satisfactorily  shown  that 
the  money  with  which  snld  receipts  and 
Touchere  were  procured  was  money  col- 
lected on  tax  tickets,  licenses,  etc.,  which 
went  into  his  hands  for  the  year  1879,  or 
that  the  plaintiff  was  Informed  as  to  the 
source  from  which  the  money  was  derived 
with  which  said  vouchers  were  obtained, 
and  that  same  was  obtained  from  taxes, 
licenses,  etc..  In  his  hands  for  collection 
for  the  year  1879;  neither  of  which  facts 
appears  to  have  been  proven  by  the  defend- 
ants. 

The  next' assignment  of  error  relied  on 
by  the  defendants  is  that  "it  was  error  to 
v.l28.E.no.l5— 49 


overrule  their  motion  to  strike  out  of  the 
evidence  the  record  of  the  proceedings  of 
the  town  of  Grattun  dated  March  23, 18H0 ; " 
and  counsel  for  defendants  in  his  brief  In- 
sists that  the  only  competent  evidence  of- 
fered by  tbe  plaintiff  was  tbe  testimony  of 
Mr.  Durbin.  and  that  it  has  long  been  set- 
tied  that  entries  which  are  made  in  corpo- 
ration books  of  matters  relating  to  any 
property  or  rignts  claimed  by  them  can 
never  be  evidence  for  them,  and  that  It 
was  error  In  the  court  below  to  overrule 
defendant's  motion  to  strikeout  of  the  ev- 
idence the  minutes  of  tbe  plaintiff  referred 
to  by  witness  Durbin.  Citing  Ang.  &  A. 
Corp.  S  679.  Now,  it  is  true  that  in  said 
sectlcm  the  author  says:  "lint  entries 
which  are  made  in  coritoration  books  of 
matters  relative  to  any  property  or  right 
claimed  by  them  can  never  be  evidence 
for  them  unless  made  so  by  the  legisla- 
ture." This,  lapprehend.appllesexcluslve- 
l.v  to  i>r1vate  conJorntloiis,  and  not  to 
mnnlcl|)al  corporations;  for,  in  the  imme- 
diate connection,  the  author  says:  "It  is 
true  the  folluwing  case  is  found  In  the  En- 
glish books :  In  an  action  l>y  a  corpora- 
tion for  non-payment  of  certain  tolls, 
called  'water-bailiff  dues.'  an  entry  had 
been  made  in  the  rorporatiim  books  as  fol- 
lows: 'A  particular  note  of  all  such  du- 
ties, etc.,  as  by  the  water  bailiffs,  are  to 
I  be  received  for  the  use  of  the  mayor  and 
!  burgesses  of  Kingston,  acctirding  to  the 
j  order  prescribed  and  set  down  in  a  certain 
I  year,  J.  B.  then  being  mayor,  and  contln- 
•  ued  and  put  in  use  from  tha  t  time  to  the 
present  day.'  This  was  permitted  to  be 
given  in  evidence.  It  is  true  that  Wilson, 
J.,  before  whom  It  was  afterwards  cited, 
stated  that  he  was  counsel  In  the  case, 
and  that  the  books  were  admitted  by  con- 
sent. "  Under  our  statute,  however,  (chap- 
ter 47,  §  25,  of  the  Code.)  it  is  provide*! 
that  "  the  council  shall  cause  to  be  kept  in 
a  well-bound  book  an  accurate  record  of 
all  its  proceedings,  by-laws.  acts,  orders, 
and  resolutions,  which  shall  be  fully  in- 
dexed and  open  to  the  inspection  of  any 
one  who  is  required  to  pay  taxes  to  any 
such  town  or  village;"  and  section  40  of 
the  same  chapter  provides  that  "It  shall 
be  the  duty  of  the  recorder  to  keep  the 
journal  of  the  proceedings  of  the  council, 
and  have  charge  of  and  preserve  the  rec- 
ords of  theclty,  town,  or  village,  "etc.-;  and 
In  Dillon  on  Municipal  Corporations,  (4th 
Ed.  vol.  1,  §  304.  241.)  we  find  the  author 
sa.vs:  "A  public  or  municipal  corporation 
required  by  law  to  ki-ep  a  record  of  its  pub- 
lic or  official  proceedings  may  itself  use 
such  records  as  evidence  in  suits  to  which 
It  is  a  party,  but  the  records  muHt  first  be 
properly  authenticated.  Indeed,  in  ac- 
tions generally.  Including  actions  against 
agents  or  officers  of  the  corporations,  as 
Individuals,  the  original  minutes  or  rec- 
ords of  the  corporation  are  competent  ev- 
idence of  the  acts  and  proceedings  of  the 
corporation.  Duly  authenticated  copies 
have  often  been  received  In  evidence  where 
the  original  document  or  proceeding  was 
of  a  public  nature."  See  Denning  ▼. 
Roome,  6  Wend.  6.51;  Owlng6  v.  Speed,  6 
Wheat.  424.  In  a  note  to  Dillon  on  Munici- 
pal Corporations  ipage  881)  we  find  that 
the  clerk  of  a  city  or  town  la,  by  law,  the 
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proper  certifylnp:  officer  to  authenticate 
cnpieaof  tbevotes  and  ordinances  thereof; 
and,  in  the  case  under  consideration,  the 
plaintiff  Introduced  John  J.  Gilligan  as  a 
witness,  who  testified  that  he  was  cferk  of 
the  town  of  Grafton,  and  that  the  book 
sliown  him  was  the  record  of  the  proceed- 
ings of  the  town  council,  und  upon  this 
evidence  and  identification  said  record 
nras  introduced,  and  our  conclusion  is 
that  the  court  acted  properly  in  declining 
to  exclude  the  same  on  the  motion  of  the 
defendants;  and  we  think  this  evidence, 
coupled  with  the  testimony  of  Francis  M. 
Uurbin,  was  suRiclent  to  establish  the 
plaintiff's  claim ;  and  the  defendants,  hav- 
ing offered  no  proof  in  support  of  their 
plea  of  payment  and  set-off,  and  having 
also  failed  to  show  that  any  of  the  money 
paid  out  by  the  defendant  Reed  for  vouch- 
ers and  receipts  which  were  turned  over 
to  the  plaintiff,  and  a  portion  of  which 
were  used  in  extinguishing  the  balance  ut 
|1 ,088.90,  found  due  from  him  for  the  year 
1877,  have  not  sustained  their  plea  No.  6, 
.ind  cannot  be  heard  to  complain  of  the 
Planner  of  the  application  of  said  credits, 
no  direction  as  to  their  application  having 
been  given  by  saUl  Reed,  and  the  plaintiff 
having  no  knowledge,  so  far  as  the  evi- 
dence shows,  of  the  source  from  which  the 
money  was  received  which  was  represent- 
ed by  said  vouchers,  receipts,  etc.  Our 
conclusion,  therefore,  is  that  the  court  be- 
low committed  no  error  in  refusing  to  set 
aside  the  verdict  of  the  Jury,  and  grant 
the  defendants  a  new  trial. or  in  rendering 
Judgment  in  favor  of  the  plaintiff,  or  in 
declining  to  render  Judgment  in  favor  of 
the  defendants  upon  the  demurrer  to  the 
evidence.  The  Judgment  of  the  court  be- 
low must  therefore  be  affirmed,  with  costs 
to  the  defendant  in  error. 

Brannon,  J.,  concurs.  Holt,  J.,  absent. 


(84  W.  Va.  6M)  

Workman  et  nx.  v.  Doran  et  ah 

(Supreme  Court  qf  Appeals  of  West  Virginia. 
Jan.  Si  1891.) 

QuTBTuro  TrrLB — Relinquibbmbnt  or  Claiv. 
Where  a  defendant,  a  short  time  before  the 
institution  of  a  suit  against  him,  has  relinquished 
all  right  to  and  interest  in  the  subject-matter  of 
controversy,  and  subsequently,  before  the  hear- 
ing, has  his  relinquishment  put  uppn  record,  he 
cannot  complain  that  the  circuit  court,  without 
awarding  any  costs  against  htm,  has  entered  a 
decree  in  favor  of  the  plaintiff,  and  confirming 
the  relinquishment  of  the  defendant, 

(SyUalms  by  the  Couat.) 

Appeal  and  supersedeas  from  rircnit 
court,  Boone  county. 

J.  W.  Kennedy,  for  appellants.  Jos.  M, 
Brown,  Thns.  L.  Brown,  and  J.  H.  Fergu- 
son,  for  appellees. 

Lucas,  P.  On  the  11th  of  March,  1884, 
William  Workman  and  wife,  plaintiffs  be- 
low, and  appellees  here,  gave  to  one  L. 
Kessler  an  option  on  8,000  acres  of  land 
lying  In  Boone  county,  at  $3  peracre.  The 
option  was,  however,  to  expire  upon  cer- 
tain terms  And  conditions  not  being  com- 
plied with,  and  notice  thereof  beingserved 
upon  the  purchaser  by  the  owner  of  the 
land.    On  the  15tb  of  March.  1884.  Kessler 


assigned  to  one  Joseph  I.  Doran,  in  trust 
for  Horace  J.  Subers  and  Everett  Gray. ' 
At  June  rules,  J888,  Workman  and  wife 
filed  their  bill  In  the  circuit  court  of  Boone 
county  to  remove  as  a  cloud  upon  the 
title  of  their  land  the  effect  of  the  con- 
tract of  option  by  setting  it  aside  and  can-' 
cellng  it,  and  requiring  the  defendants  to 
execute  a  release.  At  February  rules,  1889. 
the  plaintiffs  filed  an  amended  bill,  where- 
in they  set  out,  in  addition  to  the  facts 
stated  in  the  original  bill,  that  on  the 
14th  February,  1888,  the  said  Doran  bad 
executed  a  release  of  said  option,  wherein 
he  admitted  that  the  same  had  ceased  and' 
determined  by  reauon  of  his  failure  to 
comply  with  Its  terms,  which  release  was 
recorded  in  the  clerk's  office  of  Boone 
county  court,  pendente  lite,  to-wlt,  on  the 
17th  July,  1888.  On  the  16th  of  April,  1889, 
the  defendants  demurred  to  the  original 
and  amended  bill,  which  demurrers  the 
court  subsequently  overruled.  The  cause 
was  heard  finally  on  the  24th  Aprtl,  1890, 
and  the  circuit  court  held  that  the  said 
option  had  ceased,  by  reason  of  a  failure 
to  comply  with  its  conditions,  and  de- 
clared the  same  to  be  null  and  void,  but 
awarded  no  costs  against  defendants. 

The  defendants  in  this  case,  having  form- 
ally released  all  interest  in  the  subject- 
matter  of  controversy,  and  deliberately 
recorded  the  release,  are  estopped  tocom- 
plain  that  the  court  below  has.  without 
any  cost  to  them,  put  the  seal  of  a  judi- 
cial sanction  upon  the  defendants'  own 
constructon  of  their  rights.  The  princi- 
ple laid  down  In  Railroad  Co.  v.  Vander- 
warker,  19  W.  'Va.  26.'),  that  a  party  mnst 
be  consistent  in  the  assertion  of  bis  rights 
before  the  court,  applies  with  eminent 
propriety  to  this  case;  and,  even  if  there 
were  error  in  the  action  of  tbecourt  below 
in  the  appointment  of  a  special  judge  or 
other  steps  in  the  progress  of  the  case,  it 
is  impossible  to  see  how  the  appellants 
have  been  prejudiced  thereby,  since  no 
costs  have  been  awarded  against  them, 
and  they  have  been  deprived  of  no  rights  . 
which  they  had  not  already  previously  re- 
linquished in  a  deliberateand  formal  man- 
ner, before  and  during  the  progress  of  the 
suit.  For  these  reasons  we  find  no  error 
In  the  judgment  of  the  circuit  court,  and 
the  same  must  be  affirmed. 

At  the  regular  term  of  this  court, held  in 
Charlestown,  a  motion  was  made  by  tlie 
appellees  to  dismiss  this  appeal  as  im- 
provldently  awarded.  The  court  over- 
ruled the  motion,  and  awarded  costs 
against  the  party  making  it.  At  the 
present  term  a  motion  has  been  made  by 
the  appellees  to  correct  the  former  order 
entered  In  Charlestown,  so  far  as  relates 
to  ^0,  included  by  the  clerk  In  his  taxa- 
tion of  costs.  Section  11  of  chapter  188  of 
the  Code  prescribes  that  "in  every  case  In 
an  appellate  court  costs  shall  be  recovered 
in  such  court  by  the  party  substantially 
prevailing."  It  is  further  provided,  by 
section  18  of  the  same  chapter,  that  the 
clerk  shall  include  in  the  costs  totheparty 
prevailing  in  the  court  of  app3als,  $30. 
Though  not  expressly  so  stated  in  the 
law.  It  is  by  practice  established,  that  this 
$30  is  Intended  as  the  attorney's  fee  in 
the  taxation  of  costs.    In  the  matter  of  h 
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motion,  which,  should  it  prevail,  would 
finally  dispose  of  the  case,  this  court,  in 
its  discretion,  may  award  costs;  and,  in 
such  case,  the  clerk,  in  taxing  costs 
awarded  to  the  prevailing  party,  should 
Include  the  ^0  above  referred  to  and  de- 
scribed. This  court  at  its  former  term 
having  awurded  costs  to  the  party  who 
prevailed  on  the  motion  to  dismiss,  and 
the  clerk  having  taxed  properly  the  $30, 
we  see  no  good  reason  why  we  should  in- 
terfere with  the  Judgment  of  this  court 
made  at  a  former  term,  even  should  It  be 
conceded  that  we  have  the  power. 

UPON  A   PETITION  FOR  REHEABIMO. 

(February  11,  1891.) 
LiOCAS,  P.  On  petition  filed  for  a  rehear- 
ing in  this  case  by  cnnnsel  fur  appellants 
we  have  thought  it  best,  as  a  ground  for 
refusing  to  rehear,  to  set  out  the  assign- 
ment and  release  upon  which  the  afiirra- 
ance  of  the  court  below  was  ba»ed.  The 
assignment  is  as  follows:  ".State  of  West 
Virginia,  Boone  CJonnty.  Be  it  known 
that  I,  li.  Kessler,  the  person  named  In  the 
foregoing  option  or  Agreement  of  sale,  for 
and  in  consideration  of  the  sum  of  f  1,  the 
receipt  whereof  is  hereby  acknowledged, 
have  bargained,  sold,  assigned,  and  trans- 
ferred all  my  right,  title,  and  interent  In 
and  to  the  said  agreement  unto  Joseph  I. 
Doran,  in  trust,  under  the  terms  and  con- 
ditions of  a  certain  agreement  between 
Horace  J.  Suhers  and  Everett  Gray,  dated 
the  ninth  day  of  February,  a.  D.  1884. 
Witness  my  hand  and  seal,  this  15th  day 
of  March.  A.  D.  1884.  L.  Kkrsi.br.  [Seal.] 
Witnessed  by  John  S.  rrNNiNOHAM,  A.  A. 
Rock.  "  The  release  executed  by  Joseph  I. 
Doran,  assignee.  Is  as  follows:  "Release. 
Know  all  men  by  these  presents:  Whereas, 
L.  Kessler  has  since  the  Ist  day  of  Febru- 
ary, 1884.  obtained  certain  options  on 
tracts  of  land  and  mineral  rights  In  Boone 
and  Logan  counties,  W.  Va.,  which  op- 
tions, by  deed  of  assignment  Indorsed 
thereon,  the  said  Kessler  transferred  to 
me  In  trust  under  the  terms  arid  condi- 
tions of  a  certain  agreement  between  Hor- 
ace J.  Subers  and  Everett  Gray,  dated  the 
9th  day  of  Feb.;  and  whereas.  It  appears 
that  under  the  terms  of  the  said  options 
all  the  right,  title,  and  Interest  of  the  said 
Kessler  and  of  myself  thereunder  has 
ceased  and  determined ;  and  wliereas,  a 
number  of  the  parties  who  granted  the 
said  options  desire  some  formal  acknowl- 
edgment to  be  placed  upon  record  recog- 
nlzing  the  cessation  and  determination  of 
tliesald  option:  Now  therefore,  this  writ- 
ing witnesseth,  that  I  hereby  acknowl- 
edge, at  the  request  of  the  said  Horace  J. 
Suiiers  and  Everett  Gray,  that  all  my 
right,  title,  and  interest  existing  under 
options  taken  in  the  name  of  L.  Kessler, 
and  by  him  to  me  assigned  In  trust  under 
the  terms  and  conditions  of  a  certain 
agreement  between  Horace  J.  Subers  and 
Everett  Gray,  dated  the  9th  day  of  Feb- 
ruary, 18S4,  have  ceased  and  determined, 
and  I  hereby  authorize  and  impower  the 
said  L.  Kessler  to  enter  such  acknowledg 
ment  of  record  wherever  the  said  options 
have  been  recorded,  or  to  execute  and  de- 
liver to  the  parties  granting  the  said  op- 
tions Buch  acknowledgment  in  such  form 


as  may  be  deemed  advisable:  provided, 
however,  that  no  liability  is  entered  into 
or  recognised  as  existing  on  my  part,  or 
on  the  part  of  the  said  Horace  J.  Suiters 
and  Everett  Gray,  whatever,  under  the 
said  options,  or  on  account  thereof,  and 
that  tbesaid  L.  Kessler  has  in  no  manner, 
or  shall  in  no  manner,  make  any  such  ac- 
knowledgment, or  enter  into  any  obliga- 
tion whereby  either  I  or  those  whom  I 
represent  und^r  said  agreement  shall  be 
personally  liable  on  any  account  what- 
ever In  connection  with  the  said  options  or 
their  releases  therefrom.  Given  under  my 
hand  and  seal,  this  14th  day  of  Feb. 
1888.  JoBBPH  I.  Doran.  [Seal.]  Wit- 
nessed by  L.  Kessler."  It  will  be  perceived 
that  Kessler  assigned  'ail  his  interest  to 
Ooran.  trustee,  and  there  is  not  thesllght- 
est  evidence  In  the  record  to  indicate  or 
tending  to  indicate  that  Kessler  has  the 
slightest  present  Interest  in  this  contro> 
versy.  The  release  of  Doran  recites  that 
"it  appears  that  under  the  terms  of  the 
said  options  all  the  right,  title,  and  inter- 
est of  the  said  Kessler  and  myself  thereun- 
der has  ceased  and  determined,"  and  then 
proceeds  to  authorize  and  empower  Kess- 
ler, who  held  the  legal  title,  to  enter  an 
aciinowledgment  recognizing  the  cessa- 
tion and  determination  of  the  said  op- 
tions. It  is  earnestly  contend^  by  coun- 
sel for  the  appellants  that  this  Instrument 
is  a  mere  power  of  attorney,  authorizing 
Kessler  to  release  such  options  as  he  might 
think  proper.  In  a  court  of  chancery, 
however,  where  the  beneficial  owuer  alone 
is  looked  to.  such  a  paper  as  this,  solemn- 
ly reciting  that  the  equitable  owner  has 
no  longer  any  interest,  and  authorizing 
the  owner  of  the  legal  title  to  reconvey  or 
make  a  formal  acknowledgment  of  such 
release  or  abandonment,  will  be  looked  on 
as  quite  as  effectual  as  any  more  formal 
acknowledgment  or  reconveyance  of  the 
legal  title  could  make  it.  It  is  further- 
more earnestly  urged  bycounsel  of  the  ap- 
pellants that  there  area  large  number  of 
options  held  under  similar  papers,  and 
upon  which  large  sums  of  money  have 
been  paid.  We  can,  of  course,  consider 
nothing  outside  of  the  record.  If  any 
money  has  been  paid  since  this  release, 
how  far  the  payment  and  acceptance  may 
operate  as  a  waiver  of  the  release  and  re- 
instatement of  the  options  is  not  tor  us  to 
determine.  The  petition  to  rehear  is  re- 
fused. 

English,  Brannon,  and  Holt,  JJ.,  eon- 

curred. 


(54  W.  Va.  744) 

BoN  Aqda  Imp.  Co.  v.  Standard  Fub 
Ins.  Co. 

(Supreme  Court  of  Appeals  of  Weat  Virginia. 
Feb.  10.  1891.) 

FsAoncK — Strikiho  odt  EvmsKOB— Dbioai,  of 

COBPORATS  EXISTIMOS— ESTOPPBL. 

1.  A  motion  to  exclude  or  strike  out  evidence 
is  not  In  all  cases  the  equivalent  of  a  demurrer 
to  evidence,  and  should  not  in  practice,  without 
modification,  be  permitted  to  supersede  and  re- 
place such  demurrer. 

2.  A  fire  insurance  company,  which  contracts 
with  and  receires  money  from  certain  persons 
acting  as  a  corporation  under  an  invalid  charter 
granted  under  a  general  law,  but  acting  within 
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both  charter  and  seneral  law,  oaanot,  after  the 
property  insnred  has  been  burned,  and  its  time 
to  pay  has  come,  avoid  payment  by  denying  the 
corporate  existence  of  the  insured. 
(SyUabus  by  the  Court. ) 

Error  to  circalt  court,  Ohio  county. 

Caldwell  &  Caldwell,  tor  plaintiff  In  er- 
ror. \V.  F.  Hubbard,  for  defendant  in  er- 
ror. 

Holt,  J.  This  was  an'  action  of  as- 
aumpslt  in  the  circuit  court  of  Ohio  coun- 
ty brought  by  the  Bon  Aqua  Improvement 
Company,  plaintiff  below,  against  the 
Standard  Fire  Insurance  Company,  on  a 
policy  of  fire  innurance.  The  form  of  declara- 
tion was  that  given  in  section  61,  c.  125,  p. 
791. Code.  On  Wth  April,  1890,  defendant  ap- 
peared and  demurred.  At  September  term 
the  court  overruled  the  demurrer.  Defend- 
ant then  moved  that  the  plaintiff  be  or- 
dered to  file  a  more  particular  statement 
of  its  interest  in  the  property  insured,  and 
in  the  policy,  and  in  the  Iohs  sued  on,  of 
the  nature  of  its  claim, and  of  the  facts  ex- 
pected to  be  proved ;  which  motion  was 
granted,  and  the  plaintiff  filed  such  state- 
ment; and  defendant  then  moved  to  dis- 
miss, and,  if  such  motion  to  dismiss  should 
be  held  to  be  improper,  then  defendant  de- 
murred to  the  declaration  and  the  state- 
ment afonesaid;  and  thereupon  the  court 
overruled  the  motion  to  dlHrniss.  and  also 
overruled  the  demurrer.  Thereupon  de- 
fendant filed  an  affidavit  allegingtbat  this 
suit,  and  one  then  pending  in  the  same 
court  In  the  name  of  R.  Dudley  Frayser 
against  same  defendant,  were  for  tbesame 
cause  of  action;  that  the  two  policies  sued 
on  In  the  two  cases  were  the  same;  and 
that  the  causes  of  action  In  the  two  suits 
were  identical;  and  moved  that  the  pro- 
ceedings In  this  action  be  stayed  until  the 
one  in  the  name  of  R.  Dudley  Frayser  be 
decided.  The  court  ruled  that  one  of  the 
actions  be  stayed, but  that  plaintiff  could 
elect  which  one  to  proceed  In, and. plaintiff 
electing  to  go  on  with  this  one,  the  court 
refused  tosttiy  the  same.  Thereupon  de- 
fendant, under  our  statute,  (section  64,  c. 
126,  Code.)  pleaded  that  It  Is  not  liable  to 
plaintiff  as  in  said  declaration  alleged,  to 
which  plaintiff  replied  generally;  and  on 
8d  October.  1SK9,  defendant  filed  with  its 
plea  a  particular  statement  of  the  nature 
of  its  defense,  specifying  plaintiff's  failure 
to  comply  with  certain  clauses,  conditions, 
and  warranties  annexed  to  the  policy; 
and  plaintiff  filed  a  statement  that  it  in- 
tended to  r«>ly  on  waiver  and  estoppel  on 
certain  facts  mentioned.  Defendant  ten- 
dered its  plea,  verified  by  affidavit,  deny- 
ing that  plaintiff  is  a  corporation ;  to  the 
filing  of  which  plaintiff  objected,  but  the 
court  permitted  the  plea  to  be  filed,  and 
plaintiff  replied  generally.  Defendant  ex- 
cepted to  certain  parts  of  the  deposition  of 
R.  Dudley  Frayser,  witness  for  plaintiff, 
which  exceptions  the  court  passed  upon, 
sustaining  some  and  overruling  others, 
as  set  out  in  the  r<>Lord.  On  Z7th  May, 
1890,  the  cause  came  on  for  trial,  the  Jury 
WHS  Impaneled  and  sworn,  and,  the  evi- 
dence on  behalf  of  plaintiff  having  been- 
heard,  the  defendant  moved  the  court  to 
exclude  plaintiff's  evidence,  without  as- 
aisnlng  any  ground  therefor,  and  tbecourt 


sustained  the  motion,  and  tbo  plttintiff 
excepted.  Thereupon  the  Jary  rendered 
the  following  verdict :  "  We,  the  Jury,  find 
for  the  defendant."  The  plaintiff  then 
moved  the  court  to  set  aside  the  verdict, 
and  grant  a  new  trial,  accompanying  its 
motion  with  the  affidavit  of  R.  Dudley 
Frayser,  but  the  court  overruled  tbesame, 
and  ga  ve  Judgment  tor  defendant.and  plain- 
tiff excepted,  and  tendered  his  bill  of  excep- 
tion, which  was  signed  by  the  Judge,  and 
made  part  of  the  record.  In  this  all  plain- 
tiff's evidence  is  set  out,  defendant  having 
ottered  none. 

I  do  not  now  propose  to  consider  the 
practice  of  motions  to  exclude  eTidence 
from  the  jury,  further  than  what  may  re- 
late to  one  point  Involved  in  this  case. 
Incompetent  evidence  Is  often  excluded. 
A  document  permitted  to  be  read,  with  a 
promise  to  prove  Its  execution,  which  is 
not  done,  may  be  then  excluded ;  and  so 
In  other  cases.  But  our  courts  cannot 
compel  the  plaintiff  to  suffer  a  nonsuit,  al- 
though the  result  is  not  final.  He  has  a 
right  to  have  his  case  go  to  the  Jury.  But 
the  court  can  Instruct  the  Jury  that  unless 
they  believe  from  the  evidence  certain 
facts,  there  being  as  to  one  or  more  of 
them  no  evidence,  or  no  proper  evidence, 
then  they  should  find  for  defendant.  So, 
In  a  proper  case,  the  court  may  ^virtually 
Instruct  the  Jury  If  they  from  the  evidence 
believe,  etc.,  then  to  find  for  the  plaintiff 
or  defendant,  as  the  case  may  be.  But  I 
do  not  understand  the  law  to  be  that  a 
motion  to  exclude  or  to  strike  out  can,  at 
the  option  of  the  party,  be  made  in  all 
cases  to  talce  the  place  of  a  demurrer  to 
evidence.  If  so,  it  pnts  it  in  the  power  of 
the  party  making  the  motion  to  get  the 
benefit,  without  the  risk  of  a  demurrer  to 
evidence,  and  leads  to  the  multiplication 
of  trials  at  law,  and  to  indefinite  protrac- 
tion of  the  litigation. 

The  points  made  by  the  defendant  to 
Justify  the  rulings  of  the  court  are:  (1) 
The  plaintiff  did  not  show  that  the  as- 
sured, sustaining  loss, had  forthwith  given 
notice  in  writing  of  the  loss  to  the  defend- 
ant. (2)  That  plaintiff  sues  as  a  corpora- 
tion, and  is  therefore  put  to  the  proof,  and 
wholly  fails  to  show  its  corporate  exist- 
ence. (3)  That  defendant  is  sued  as  a  cor- 
poration, but  the  case  is  destitute  of  evi- 
dence on  that  point.  (4)  The  evidence  in- 
troduced by  plaintiff  shows  that  it,  or 
rather  the  beneficiary  mortgagee,  had  at- 
tempted to  commit  a  fraud  on  defendant 
by  an  attempt  to  bribe  the  adjuster. 

1.  Did  the  plaintiff,  sustaining  the  loss, 
forthwith  give  notice  in  writing  of  snch 
loss  to  the  defendant  company,  or  did  de- 
fendant waive  it?  The  evidence  is  that 
notice  of  the  damage  or  loss  by  fire  wcus 
given  to  the  defendant  company  as  soon 
thereafter  as  possible,  which  proof  and 
notice  were  given  in  the  manner  required 
by  the  policy.  This  was  the  deposition 
of  Frayser.  The  court,  sustaining  the  ex- 
ception, suppressed  the  latter  part,  of  the 
answer, — "which  proof  and  notice  were 
given  In  the  manner  required  by  the  poli- 
cy." This  is  a  question  of  fact  for  the  jury, 
and  with  such  evidence  on .  the  point,, 
though  general,  not  stating  when,  how, 
or  to  whom  or  by  whom  notice  was  given. 
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we  cannot  undertake  to  say  there  was  no 
evidence  tending  to  show  notice;  eiipeclal- 
ly  as  there  in  nothing  tending  to  show 
want  ot  notice,  but,  on  the  contrary,  evi- 
dence tending  to  show  that  it  was  received 
or  waived,  for  the  defendant  acted  as 
though  it  had  received  notice,  sending  its 
adjuster  to  the  locality  on  the  13th  Sep- 
temlter,  the  fire  having  occurred  24th 
August,  1S88.  It  is  true  we  find,  on  the 
blanli  furnished  assured,  a  provision 
that  such  furnishing  ot  the  blanlc,  or 
malting  up  ot  proofs  by  the  adjuster 
for  the  company,  is  not  to  be  considered 
as  a  waiver  of  any  rights  of  the  com- 
pany; tor  though  the  rights  may  not 
be  waived  we  cannot  contract  against  the 
effect  of  certain  things  on  the  mind  as  evi- 
dence, tliough  we  may  be  estopped  in  cer- 
talncases.  Nor  do  I  see  anywhere  among 
the  multitudinous  forfendlng  clauses  any 
one  saying  that  a  clause  against  waiver 
may  not  itself  be  waived,  or,  if  there  be 
such,  that  that  also  may  nut  be  waived. 
But,  be  these  things  as  they  may.  we 
know  from  this  record  ot  a  certainty  that 
the  defendant  had  knowledge  of  the  fire 
very  soon  after  it  took  place,  and  acted 
on  such  knowledge;  but,  more  than  that, 
the  witness  Frayser  expressly  says: 
"Notice  ot  the  damage  or  loss  by  fire  was 
given  to  the  defendant  company  as  soon 
thereafter  as  possible."  Therefore  there 
was  some  evidence  tending  to  show  even 
written  notice. 

2.  Is  there  any  evidence  tending  to  show 
that  plaintiff  is  a  corporation,  defendant 
having  filed  a  plea,  supported  by  affi- 
davit, denying  plaintiff's  corporate  exist- 
ence? The  plaintiff  professed  to  be  and  to 
act  as  a  corporation  nnder  the  corporate 
name  of  "Bon  Aqua  improvement  Com- 
pany, "created  by  and  under  the  laws  ot 
the  state  ot  Tennessee.  The  laws  of  Ten- 
nessee authorized  and  permitted  the  for- 
mation of  sach  private  corporations.  The 
plaintiff  read  In  evidence  a  writing  and 
certificate  purporting  to  be  the  charter  ot 
incorporation.  This  instrument  tieems  to 
be<a  formal  charter.  Article  1  gives  the 
name;  article  2,  the  general  nature  of  the 
business,— to  establish  an  institute  ot 
leamlng.a  sanitarium  fortbe  benefit  of  in- 
valids, with  power  to  sell,  buy.  transact 
its  business,  etc.,  in  the  language  of  the 
Tennessee  Code.  Article  8  gives  time  of 
commencement,  (Ist  March,  1887,)  for  pur- 
pose of  securing  subscriptions  ot  stock. 
Article  4  provides  that  the  business  affairs 
shall  be  managed  by  a  board  of  directorti, 
five  in  number,  who  shall  elect  a  presi- 
dent, secretary,  and  treasurer.  Article  6 
gives  the  capital  stock,  signed  by  the 
names  ot  the  five  incorporators.  It  was 
acknowledged  15th  February,  1887,  be- 
toru  a  notary  pu>>lic;  seems  to  have  been 
registered  In  Hickman  county;  and  was 
filed  isth  February,  1887,  and  recorded  In 
the  office  of  the  secretary  of  state.  But  de- 
fendant claims  that  the  corporators  hav- 
ing acknowledged  their  agreement  before 
a  notary,  and  not  before  the  clerk  of  the 
county  court,  it  is  invalid  and  void.  This 
seems  to  be  conceded  by  plaintiff's  coun- 
sel. Section  1712  ot  Code  of  Tennessee 
provides  that  "persons  acting  as  a  cor- 


poration under  the  pro  visions  of  this  chap- 
ter will  be  presumed  to  be  legally  incor- 
porated until  the  contrary  Is  shown;  and 
no  such  franchise  shall  be  declared  act- 
ually null  and  forfeited  except  in  a  rM^lar 
proceeding  brought  for  the  purpose.  "^  Sec- 
tion 1713  makes  contracts  made  with  a 
body  of  men  acting  as  a  corporation  en- 
forceable for  or  against  them,  and  neither 
party  will  be  allowed  to  set  up  a  want  ot 
legal  organization;  makes  copies  ot  such 
articles  evidence  for  and  against  the  cor- 
poration. Section  1697  requires  the  secre- 
tary of  state  to  have  published  and  bound 
with  the  acts  of  each  general  assembly  a 
certified  list  ot  ail  such  corporations, 
which  Is  made  legal  evidence  ot  their  exist- 
ence. It  is  fair  to  presume,  therefore, 
when  defendant  contracted  with  the 
plaintiff  company  In  its  corporate  name 
of  Bon  Aqua  Improvement  Company  Ic 
knew  that  it  claimed  and  professed  to  be 
a  corporation,  and  was  taking  out  its  pol- 
icies as,  at  least,  a  de  facto  corporation, 
and  Is  therefore  not  permitted  to  deny  it. 
A  jury  would  be  warranted,  from  all  the 
tacts  and  circumstances,  la  drawing  such 
an  inference.  It  signed  notes  and  made 
out  proofs  ot  loss  in  its  corporate  name, 
signed  by  its  president.  Here  we  have 
the  Tennessee  law  anthorlcing  the  forma- 
tion ot  such  corporations,  proceedings 
taken  for  the  purpose  in  professed  compli- 
ance with  the  law  in  order  to  become  a 
corporation  by  that  name,  and  acts  ot 
subsequent  user,  and  very  slight  evidence 
ot  user  beyond  this  is  all  that  can  be  re- 
quired. Merrlman  v.  Maglveny,  12  Helsk. 
494.  On  the  motion  to  exclude  this  evi- 
dence, we  must  Infer  that  defendant  knew 
it  was  contracting  with  a  party  that 
professed  to  be  a  corporation,  and  when 
defendant  contracted  with  plaintiff,  and 
received  Its  money,  now,  after  the  build- 
ing is  burned,  and  its  time  to  pay  has 
come,  it  cannot  avoid  payment  by  deny- 
ing the  corporate  existence  of  the  insured. 
3.  Is  there  any  evidence  tending  to  show 
that  defendant  Is  a  corporation?  It  ia 
sued  as  the  Standard  Fire  Insurance  Com- 
pany of  Wheeling,  and  by  that  name  it 
caused  the  policies  sued  on  to  be  signed 
by  its  president  and  attested  by  its  secre- 
tary, signed,  "William  Elllngham,  Presi- 
dent. Charles  W.  Connor,  Secretary." 
From  that  alone,  on  the  motion  to  ex- 
clude, we  may  Inter  that  it  professed  to 
act  as  a  corporation.  Why  in  such  a 
case,  on  their  behalf,  should  we  conclude 
defendant  to  be  a  partnership,  rather 
than  a  de  facto  corporation?  I  notice 
during  the  progress  ot  this  cause,  when 
an  affidavit  is  to  be  made,  such  as  the 
one  denying  that  the  plaintiff  is  a  corpo- 
ration, they  call  in,  not  the  acting  part- 
ner or  head  clerk  or  manager,  but  Charles 
W.  Connor,  who,  "being  duly  sworn,  says 
that  he  is  the  secretary  of  the  Standard 
Fire  Insurance  Company," "etc.  They  do 
not  wish  us  to  infer,  for  the  purpose  of 
this  occasion,  that  there  is  either  some- 
thing wrong  or  something  very  unusual  in 
their  styleormodeof  doing  Insurance  busi- 
ness, giving  us  not  the  slightest  tokeu  ot 
who  or  what  they  are,  if  notacorporation. 
In  Manufactory  v.  Davis,  14  Johns.  238, 
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245.  the  coart,  in  speaking  of  corporations 
created  under  general  la  w,  very  roncb  as 
ours  are  created,  says:  "The  general  act 
relative  to  incorporations  tor  mannfact- 
uring  purposeu  directs  the  certificate  which 
is  to  contain  the  requisite  evidence  ol  the 
company's  having  become  a  body  politic  or 
corporate  to  be  tiled  in  the  office  of  thesec- 
recary  ot  state,  and  declares  that,  as  soon 
as  such  certificate  shall  be  so  filed,  the  per- 
sons who  shall  have  signed  and  acl<nowl- 
edged  the  same,  and  their  successors,  shall 
become  a  body  politic  and  corporate. 
This  is  a  public  law;  certificate  becomes 
matter  of  record.  The  Incorporation 
ought  not,  therefore,  tu  be  considered  a 
mere  private  act,  since  it  was  under  a 
general  law  of  the  state,  and  the  evidence 
thereof  is  matter  of  record."  Our  law 
(station  17,  c.  54,  p.  507,  Code)  makes  It 
the  duty  of  the  secretary  of  state,  at  every 
regular  session,  of  the  legislature,  to  deliver 
to  the  clerk  of  the  hon«;  of  delegates  accu- 
rate copies  of  every  certlHcate  of  incorpo- 
ration not  before  reported  by  him;  and  it 
shall  be  the  duty  of  such  clerk  to  cause  the 
same  to  be  printed  and  bound  with  the 
acts  of  the  session.  By  section  19  of 
same  chapter,  (page  507.)  "the  copy 
printed  with  the  acts  of  the  legislature 
shall,  as  evidence,  be  equivalent  to  the 
original. "  That  the  court  will  take  judi- 
cial notice  of  such  private  corporations, 
created  under  general  law,  seems  also  to 
have  been  held  in  the  cases  of  Railroad  Co. 
V.  People,  116  III.  401.  6  N.  E.  Rep.  4»7; 
Gbrmley  v.  Day,  114  III.  185;  Kelly  v.  Bail- 
road  Co..  58  Ala.  48S>.  Butseel  Whart.Ev. 
f  294;  citing  Hard  v.  Decora h, 43  Iowa,  313. 
We  do  not  now  decide  this  question,  be- 
cause it  vaAy  be  of  general  importance  in 
thiH  state,  and  does  not  necessarily  or  dis- 
tinctly arise  out  of  tlie  facts  of  the  rase  as 
presented  by  tliis  record. 

4.  Did  plaintiff,  through  its  agent  and 
the  beneficiary  by  mortgage,  K.  Dudley 
Frayser,  attempt  to  commit  a  fraud  on 
defendant?  It  is  stated  by  counsel  for 
plaintiff  in  error  in  their  brief  that  the  cir- 
cuit courtsustained  the  motion  to  exclude 
solely  on  the  ground  of  an  attempt  at 
fraud.  So  many  exceptions,  qualiflca- 
tlonB,  requirements,  conditions,  warran- 
fie3,  drawbacks,  are  now  often  found  in- 
doiTed  on  or  annexed  to  policies,  bills  of 
lading,  and  thelike,  that  it  has  given  rise 
to  the  charge  that  they  are  pitfallR  for  the 
unwary,  and  that  payment  of  loss  has 
now  become  matter  of  grace  or  of  busi- 
ness policy,  rather  than  a  matter  of  en- 
fon-enbie  right.  Long .  experience,  no 
doubt,  has  shown  very  many  of  them  to 
be  the  dictates  of  prudence.  If  not  neces- 
sary. Such  a  charge  certainly  cannot  be 
made  against  the  clause  now  in  question. 
There  is  some  evidence  tending  to  show 
an  attempt  to  bribe  the  adjuster,  a  charge 
of  a  criminal  nature.  It  is  based  on  the 
deposition  of  Mr.  Hart,  the  policy  broker 
and  the  adjuster  of  loss,  taken  by  defend- 
ant to  be  read  on  its  behalf,  but  read  as 
evidence  by  plaintiff,  and  made  against 
Mr.  Frayser,  plulnttff's  witness,  who  had  a 
mortgage  on  the  property  for  more  than 
the  combined  insurance,  some  f  14,000  or 
$16,000;  therefore  by   the  beneficiary  tor 


whose  use  the  suit  was,  in  fact,  brought. 
Hart  says  that  in  placing  the  policies,  one 
tor  $500  running  from  noon  24th  January. 
1888,  to  noon  24th  January.  1889,  the  other 
for  $1,000,  on  the  same  property,  in  favor 
ot  L.  ,T.  Worst,  running  from  7th  January, 
1888,  to  7th  January,  1889,  on  12th  Jan- 
uary, 1888,  by  indorsement  changed  by  de- 
fendant to  cover  in  the  name  of  plalntiB, 
he  acted  as  broker  of  the  piaintirf.  The 
burning  occurred  24th  August,  1888;  the 
property  was  worth  $24,000;  It  was  a 
total  loss;  and  there  is  no  evidence  or 
charge  of  complicity  on  the  part  of  the  as- 
sured. On  the  28th  August,  1888,  Frayser 
wrote  to  Hart  Bros,  acknowledging  the 
receipt  of  their  letter  of  27th  Inst.,  evident- 
ly written  in  regard  to  note  given  by 
plaintiff  for  premium  taken  up  and  then 
held  by  Tl&tt.  He  speaks  ot  having  writ- 
ten to  Hart  on  34th  August,  evidently 
about  the  burning,  and  says  in  conclu- 
sion :  "I  have  turned  the  matter  of  my  In- 
terest in  these  policies  over  to  Mr.  J.  M. 
Bonner,  of  your  city,  for  collection,  and 
you  will  please  confer  with  him.  By  tak- 
ing Worst's  note,  you  have  made  yourself 
liable  for  the  premium,  and  the  policies 
would  be  good  to  the  holder;  bnt  I  don't 
intend  to  receive  anything  on  these  policies 
without  you  are  paid  for  what  you  in- 
curred a  liability,  especially  if  I  am  to  be 
benefited  by  it.  Pleuse  act  with  Mr.  Bon- 
ner in  adjusting  and  securing  my  interest 
under  the^  policies,  and  you  shall  not  be 
out  of  pocket  one  cent,  and  may  be  In 
pocket  many  dollars."  So  far  Hart  was 
his  agent,  and  not  the  agent  ot  the  defend- 
ant. By  provision  indorsed  on  policies. 
Hart  could  not  in  the  matter  be  regarded 
as  the  agent  of  defendant.  Some  time 
after  and  before  13th  September,  1888, 
Hart,  as  the  agent  of  the  defendant,  went 
upon  the  ground  to  adjust  the  loss,  and 
spent  a  day  with  Frayser  at  Bon  Aqua 
Springs  where  the  building  had  been. 
Now,  Mr.  Frayser,  whose  deposition  was 
taken  to  be  read  and  was  read  on  behalf  ot 
plaintift.  says,  among  other  things:  "The 
frame  building  known  as  'Bon  Aqua 
Springs  Hotel,'  covered  by  these  policies, 
was  burned  28th  August,  1888.  The  cost  ot 
the  building  was  something  over  $32,000; 
was  worth  at  the  time  of  the  fire  $24,000  to 
$'26,000.  The  loss  was  total.  Notice  of  the 
damage  or  loss  by  Are  was  given  to  the 
defendant  company  as  soon  thereafter  as 
possible.  The  amount  of  loss  was  ad- 
justed and  received  by  the  defendant,  and 
it  promised  to  pay  the  same.  That  Hart, 
the  agent  of  the  defendant  company,  went 
to  the  spot  where  the  hotel  was  burned 
at  Bon  Aqua  Springs  In  Hickman  county, 
Tenn.,  with  witness,  examined  the  loss, 
and,  as  agent  of  defendant,  admitted  it 
was  a  total  loss,  and  so  notified  defend- 
ant. The  proof  of  loss  was  sworn  to  by 
an  officer  of  the  Bon  Aqua  Improvement 
Compan.v,  by  the  witness,  and  was  re- 
ceived by  the  defendant  company."  Now 
comes  the  important  item  of  evidence  in 
which  Mr.  Hart  contradicts  Mr.  Frayser. 
The  witness  Mr.  Frayser  continues  his  tes- 
timony: "Mr.  Hart,  the  agent  aforesaid, 
proposed  to  witness  that,  if  he  would  take 
i  oft  ten  per  cent,  ot  the  policy,  be  woold 
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have  tlie  company  pay  the  amoant  of  the 
policy,  leea  the  ten  percent..  Immediately 
on  receipt  of  proot  ot  loss ;  and  I  agreed 
on  that  account  to  take  off  ten  per  cent., 
provided  the  policy  was  paid  within  the 
sixty  days  utter  the  proof  had  been  sent  on. 
As  the  company  ban  nut  paid  the  policies 
up  to  the  present  time,  and  did  not  pay 
them  within  the  sixty  days,  I  decline  to 
take  off  the  ten  per  cent.,  and  bo  Informed 
Mr.  Hart."  Mr.  Hart  in  his  deposition 
says:  "After  the  fire  I  met  Mr.  Frayser  at 
Bon  Aqna,  and,  after  speudinK  a  lai-gre 
part  of  the  day  Inqulrlnpr  as  to  the  nature 
of  the  fire,  Mr.  Frayser  and  myself  returned 
from  the  scene  of  the  fire  to  the  depot,  and 
while  retnrning  he  spoke  to  me  about  the 
fire,  stating  that  there  were  some  compli- 
catioun  about  it,  and  that  he  supposed 
that  I  had  satisfied  myself  that  it  was  a 
total  lufls,  and  that  in  view  of  these  com- 
plications, that  it  I  would  make  up  the 
proofs  for  a  total  lose  be  would  receipt  for 
same,  and  would  collect  only  ninety  per 
cent.,  and  leave  me  ten  per  cent,  for  my 
services."  That  he  did  not  make  to  Mr. 
Frayser  any  such  proposition  as  stated 
by  him.  "I  agreed  only  to  recommend 
payment,  and  Mr.  Frayser  so  understood 
it."  This  issue  had  bec-ome  important,  in- 
volving a  charge  of  attempted  bribery  as 
well  as  the  indemnity  for  loss.  Suppose 
it  had  been  submitted  to  a  jury.  They, 
after  putting  their  beads  together,  might 
well  have  said :  "These  two  statements  of 
what  occurred  at  Bon  Aqua  Springs  differ 
so  widely  in  meaning  that  one  is  entirely 
innocent  and  the  other  criminal,  yet  they 
differ  but  little  in  words;  the  change  of  a 
word  or  two  would  change  one  into  the 
other.  Some  people  hear  badly,  appre- 
hend indistinctly,  remember  imperfectly, 
and  narrate  incompletely.  These  two 
conflicting  witnesses  are  not  brought  be- 
fore us  and  confronted.  We  are  not  en- 
lightened by  their  demeanor:  at  the  most, 
it  is  but  a  question  of  veracity.  The  bur- 
den of  proof  on  this  issue  is  on  defendant, 
the  one  who  makes  the  charge,  and  this 
with  a  special  force  in  criminal  and  qunsi 
criminal  charges.  We  are  left  in  doubt, 
and  so  we  will  leave  the  question  where 
we  find  It,  by  finding  for  the  plaintiff." 
Can  the  court  say  that  it  would  at  once, 
and  without  hesitation,  have  set  aside 
such  verdict  because  there  was  a  clear  and 
decided  preponderance  of  evidence  against 
it,  or  no  evidence  at  all  tending  to  sustain 
It?  If  not,  and  it  was  in  other  respects  a 
question  eminently  fit  to  be  submitted  to 
a  Jury,  then  the  motion  to  exclude  should 
have  been  overruled,  and  the  party  at 
least  put  to  bis  demnrrer  to  evidence. 
This  would  have  been  attended  with  a 
wholesome  risk,  and  have  brought  the  liti- 
gation to  an  end.  The  mere  fact  that 
both  depositions  are  read  on  the  same  side 
may  a0ect,  but  cannot  control,  the  ques- 
tion. A  man  cannot  impeach,  but  he  may 
contradict,  bis  own  witness.  Upon  the 
whole,  I  do  not  think  it  can  be  said  that 
plaintiff's  case  was  entirely  without  evi- 
dence on  any  essential  point,  or  of  evidence 
tending  to  prove  it,  or  that  on  any  issue 
there  was  such  a  clear  and  decided  pre- 
ponderance of  evidence  against  the  plain- 
tlfl  that  the  court  would  at  once  have  set 


aside  a  verdict  in  its  favor.  The  Judgment 
complained  of  must  be  reversed,  and  anew 
trial  be  awarded. 

Lucas,  P.,  and  ENauan  and  Bbannon, 
JJ.,  concurred. 


(t4  w.  y%.  eta 

Clarkb  et  a,l.  ▼.  Kino  et  al. 

(Supreme  Court  of  Appeals  of  West  Viraimia. 
Jan.  26,  1891.) 

HUBBASS  tXD  WlTE — WiFB'S  BbPAKATB  ESTATB— 
VOLUNTART   CONYBTANOB. 

1.  E.  and  his  wife  were  citizens  of  Gallta  ' 
county,  state  of  Ohio,  during  the  year  1863.  Dar- 
ing the  summer  and  fall  of  that  year,  t890  come 
to  the  wife,  t48.92  as  her  part  of  the  personalty 
In  her  deceased  father's  estate,  and  the  residue 
as  the  proceeds  of  the  sale  of  her  one-eighth  part 
of  the  realty;  which  sum  of  $890  K.,  the  hus- 
band, then  and  there  reduced  into  bis  own  posses- 
sion with  tbe  assent  of  the  vrife.  Held,  said  sum 
of  $390  thereby  became  the  absolute  property  of 
the  husband. 

3.  Afterwards,  to-wit,  on  the  18th  day  of  Sep- 
tember, 1886,  K.  and  his  wife  being  then  citizens 
of  the  city  of  Huntington,  W.  Va.,  K.  ozecuted 
a  deed  of  trust  on  a  certain  tract  of  land  in  Cabell 
county,  W.  Va.,  to  secure  the  payment  to  his 
wife  or  said  sum  then  estimated  at  (976.  Held, 
said  conveyance  in  trust  is  voluntary,  and  the 
debt  thereby  secured  tbe  wife  subordinate  to  the 
payment  of  plaintiffs  and  other  prior  creditors 
for  value. 
(SyUabui  by  the  Court.) 

Appeal  from  circuit  court,  Cabell  county. 
SImmsA  Enslow,  for  appellants. 

Holt.  J.  This  was  a  suit  in  equity 
brought  In  tbe  circuit  court  of  Cabell  coun- 
ty on  the  22d  October,  1886,  by  A.  R.  Clarke 
&  Co.  as  against  M.  A.  King  and  Margaret 
v.,  his  wife,  et  al.,  defendants  below,  and 
appellees,  to  set  aside  a  deed  of  trust  for 
the  benefit  of  the  wife  as  fraudulent,  and 
subject  the  laud  to  tbe  payment  of  plain- 
tiffs' Judgment.  The  court  below  referred 
the  question  of  fraud,  among  others,  to 
one  of  its  comroiHsioners  to  ascertain  and 
report.  The  commissioner  reported  the 
wife's  debt  secured  by  deed  of  trust  as 
valid,  the  deed  of  trust  to  secure  it  not 
fraudulent,  the  Hen  thereof  as  valid  and 
first  in  priority.  To  this  report  plaintiffs 
excepted  at  some  time  not  appearing,  but 
as  early  as  the  decree  complained  of.  TJie 
cause  came  on  to  be  heard  on  tbe  29th  Au- 
gust, 1S8S,  when  the  court  overruled  tbe 
exceptions,  confirmed  the  report,  and, 
what  was  error  in  any  view,  dismissed 
plaintiffs' bill  as  to  the  trust  creditor  M. 
V.King.  The  facts  are  as  follows:  De- 
fendant M.  A.  King,  the  judgment  debtor 
of  plaintiffs,  A.  R.  Clarke  &  Co.,  and  M.  V. 
King,  his  wife,  lived  In  Gallia  county,  Ohio, 
in  the  year  1S62,  Margaret  V.,  the  wife,  be-. 
Ing  the  daughter  of  Stephen  Pollock,  de- 
ceased, of  that  county.  She  was  entitled 
out  of  her  father's  estate  to  f48.92jK  out  ot 
the  personalty,  and  to  one-eighth  o('2Q0 
acres  of  land  which  she  and  her  husband 
sold  and  conveyed,  the  two  amounting  to 
f897.  which  sura  was  paid  them  In  the 
fall  of  1S62  in  the  county  of  Gallia,  state  pt 
Ohio,  where  they  then  lived,  and  was  there 
reduced  into  the  possession  of  tbe  hus- 
band with  the  assent  of  the  wife,  and 
thereby  became  his  absolute  property,  (58 
LawaOhiu  1861, p.  64;)  so  that  this  is  only 
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another  Instance  of  a  volunteer  tryins  to 
come  In  first  among  the  creiUtore.  There 
are  other  insaperablc  objections  to  the 
dalni  of  the  wife  as  aealnst  plaintiffs,  and 
other  jadgment  creditors  of  the  husband, 
but  they  need  not  be  considered.  The  de- 
cree of  29th  AuBUSt,  1888,  must  therefore  be 
rerersed,  and  the  case  remanded,  and  di- 
rected toKuon,  placing  the  wife  at  the  foot 
of  the  lienholders  as  they  now  stand,  she 
being  but  a  volunteer  as  to  her  debt  se- 
cared  by  deed  of  trust. 

Enolish     and     Bbannok,  JJ..  coucar. 
LvuAB,  P.,  absent. 


(»4  w.  Vo.  on        

Ddffield  ▼.  Butler  at  «l. 

(Suvrane  (7<mrt  of  Appeals  of  Weft  Firsrtnlo. 
Jan.  M,  1891.) 

Prbsumptios  of  Patmbwt. 
A  party  holding  a  title-bond  for  a  tract  of 
land  auigned  it  to  another  party  in  consideration 
of  the  assignment  of  a  debt  of  tSOO  on  a  third 
party,  tSii  of  which  is  conceded  to  have  been 
paid  to  the  person  who  assigned  the  title-bond 
In  her  life-time.  She  lived  17  years  after  its  as- 
signment without  asserting  any  claim  for  any 
buance  unpaid  to  ber.  Her  administrator  sues 
to  enforce  a  vendor's  lien  for  a  Iwlance  of  175 
and  interest  thereon.  He  does  nut  produce  any 
note  or  bond  on  said  third  party,  and  said  third 
party  is  also  dead.  The  widow  of  said  third  party 
swears  that  he  was  able  to  pay,  and  did  pay, 
■aid  debt  Under  these  circumstances,  it  is 
proper  to  treat  the  debt  as  paid,  and  to  refuse  the 
relief  prayed  for. 
(SyUabut  by  the  Court.) 

Apiieal  and  aupersedeaa  from  circuit 
court.  Clay  county. 

J.  AI.  Uamilton,  for  appellants.  W.  E. 
R.  Byrne,  tor  appellee. 

English.  J.  This  was  a  snit  in  eqntty, 
brought  by  James  G.  Duffleld,  adminis- 
trator of  the  CHtate  of  Martha  S.  Cadle, 
against  Oliver  M.  Butler,  R.  A.  Butler, and 
James  M.  Moore,  in  the  circait  court  of 
Clay  county,  and  the  bill  appears  to  have 
been  filed  at  the  June  rules,  1»^88.  The 
material  allegations  of  the  bill  are  that 
the  plaintiff's  intetttate,  Martha  S.  Cadle, 
departed  this  life  Intestate  some  time  In 
the  year  1887,  and  that  plaintiff  was  duly 
appointed  and  qualitied  as  administrator 
of  her  personal  estate  in  the  county  of 
Clay;  that  on  the  11th  day  of  February, 
1867,  she  purchased  from  the  defendant 
James  M.Moore  a  certain  .  tract  of  land 
situated  in  said  county,  and  on  that  day 
said  Moore  executed  to  her  his  tltle-hond 
therelor,  binding  himself  to  make  her  a 
deed  with  covenants  of  special  warranty 
for  said  tract  of  land,  and  that  the  pur- 
chase money  therefor  was  shortly  there- 
after paid  In  full,  and  that  several  years 
atter  the  execution  of  said  title-bond  as 
aforesaid,  (about  the  year  1870,)  and  .while 
tha legal  title  to  said  land  was  yet  in  the 
said  Moore,  the  said  Martha  S.  Cadle,  by 
Indorsement  upon  said  title-bond,  as- 
signed to  the  defendant  O.  M.  Butler  the 
benefit  of  her  said  purchase,  in  considera- 
tion whereof  the  said  O.  M.  Butler  agreed 
to  pay  to  said  Martha  S.  Cadle  the  sum  of 
fSOO,  and  it  was  at  the  time  expressly 
agreed  that  the  legal  title  to  said  land 
should  rest  where  it   then  was  In  said 


Moore  until  said  $300  shonld  be  paid  In 
full,  and  that  upon  payment  in  full  tber»- 
of  the  said  Cadle  wonid  cause  the  said 
Moore  to  convey  the  said  land  to  said  O. 
M  Butler  direct ;  that  a  very  short  time 
aft6r  the  assignment  aforesaid  the  said  O. 
M.  Butler  became  insolvent,  and  availed 
himself  of  the  banitrupt  law,  and,  being 
unable  to  hold  property  in  hlH  own  name. 
be  fraudulently  assigned  said  title-bond 
to  his  son,  the  defendant  R.  A.  Butler,  who 
was  at  that  time  a  youth  about  14  yeara 
of  age,  who  had  nothing  to  pay,  and  who 
In  fact  paid  nothing  for  said  assiunment; 
that  immediately  after  his  purchase  from 
Marthu  S.  Cadle  as  aforesaid  the  said  O. 
M.Butler  was  put  In  actual,  peareable  pos- 
session of  said  land,  which  he  lias  ever 
since  held,  and  now  holds,  notwitbstnnd- 
Ing  the  said  fraudulent  transfer  of  tlia 
equitable  title  thereto  to  his  said  son.  R. 
A.  Butler;  that  a  portion  of  said  purcliaso 
money  which  was  to  be  paid  by  said  O. 
M.  Butler  to  the  said  Cadle,  to-wit,  9325, 
has  been  paid,  but  the  residue,  $75,  with 
its  interest,  and  the  interest  accruing  for 
several  years  on  the  entire  $30U,  lias  never 
been  paid;  that  about  three  years  before 
this  suit  was  brought  the  said  Moure 
drew  up  and  executed  a  deed  purporting 
to  convey  to  O.  M.  Butler  the  interests  of 
both  said  Moore  and  R.  A.  Butler  In  said 
land,  but  that  said  deed  never  has  been 
recorded,  but  plaintiff  alleges  that  he  Is 
informed  that  said  deed  contained  no  pro- 
vision for  the  payment  of  the  purchase 
money  remaining  nnpald  as  aforesaid; 
that  said  asxignment  of  the  equitable  title 
to  said  land  from  said  O.  M.  Butler  to  R. 
A.  Bntler  as  aforesaid  was  made  with  the 
Intent  to  hinder,  delay,  and  defraud  bis  In- 
testate In  the  assertion  of  her  claim 
against  said  land  for  the  unpaid  parchaae 
money,  and  that  the  conveyance  from  said 
Moore  to  the  *ald  U.  M.  Bntler  of  the  legal 
title  to  said  land,  knowing,  as  sakl  Moore 
did,  that  said  purchase  money  h.  d  not 
been  paid,  was  unauthorized,  and  there- 
tore  illegal ;  and  he  prays  that  said  assign- 
ment from  O.  M.  Bntler  to  R.  A.  Butler 
be  held  fraudulent,  so  far  as  it  affects  the 
plaintiff's  claim,  and  that  the  same  may 
be  held  null  and  void,  and  that  said  con- 
veyance from  the  defendant  J.  M.  Moore 
to  the  defendant  O.  M.  Bntler  be  set  aside, 
and  that  the  plaintiff's  claim  of  $75,  with 
its  interest,  and  also  the  accrued  interest 
on  the  balance  of  the  purchase  money  be- 
fore payment,  may  be  decreed  a  lien  upoa 
said  land,  and  that  the  same  may  be  Rold 
to  satisfy  said  lien  and  the  costs  of  said 
suit.  The  defendants  O.  M.  Butler  and  R. 
A.  Bntler  each  demurred  to  the  plaintiff's 
bill,  and  filed  their  separate  answers  tliere> 
to,  in  which  they  admit  that  Martha  3. 
Cadle,  about  the  year  1867, purchased  from 
James  M.  Moor^  and  paid  for  the  tract  of 
land  containing  100  acres  In  the  bill  men- 
tl<ined,  but  say  that  the  title-bond  for  the 
same,  in  consideration  of  $300.  was  as- 
signed to  R.  A.  Butler  by  said  Martha  S. 
Cadle,  and  not  to  O.  M.  Bntler,  as  alleged 
In  the  bill,  which  sum  of  $800  was  talcen 
by  said  Martha  S.  Cadle  in  a  claim  for 
$300,  assigned  to  her,  on  one  William  S. 
Hall  in  full  satisfaction  and  discharge  of 
said  $800;  and  they  allege  that  said  claim 
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-was  taken  by  said  Martba  S.  Cadle  on 
said  William  8.  Hall  at  her  own  risk,  and 
without  recourse  or  reHponsibility  upon 
them  or  either  of  them :  and  they  further 
alleKe  that  Hald  sum  of  $300  was  fully  paid 
to  said  Martha  8.  Cadle  In  her  life-time  by 
said  Willif>ro  S.Hall;  and  they  deny  the 
allegation  that  the  le^^al  title  should  rest 
In  said  Jamen  M.  Mtiore  until  said  f300 
should  be  paid  in  full.  The  defendant  O. 
M.  Butler  also  denies  that  be  was  to  re- 
ceive a  deed  for  said  land,  or  that  he 
fraudulently  asslRued  said  title-bond  to 
his  son,  R.  A.  Butler,  but  charges  that  the 
same  was  assigned  to  the  defendant  R.  A. 
Butler  by  naid  Martha  S.  Cadle;  and  be 
denies  all  chnrKes  of  fraud  made  SKainst 
him  in  plaintiff's  bill,  or  that  said  tftle- 
bond  was  asKlKned  to  R.  A.  Butler  with 
intent  to  hinder,  delay,  and  defraud  his 
creditors.  Martha  S.  Cadle,  or  the  plaintiff 
in  any  way  or  manner;  and  the  defendant 
R.  A.  Butler  also  denies  all  fraud  or  inten- 
tion to  defraud  the  plain  tiff  or  his  Intes- 
tate. The  defendant  J.  M.  Moore  also  an- 
swered the  plaintiff's  bill,  admitting;  the 
purchase  by  Martha  H.  Cadle  from  him  on 
the  11th  of  February,  1S67,  of  the  tract  of  100 
acres,  desoribed  in  plaintiff's  bill,  and  that 
the  pun-hase  money  therefor  had  been 
fully  paid;  that  he  has  continued  to  bold 
the  \eisti\  title  since  said  sale,  at  the  re- 
quest of  Martha  S.  Cadle,  wlio  notified 
him  not  to  convey  to  Butler  until  the  pur- 
chase money  was  paid;  that  by  his  con- 
tract he  was  to  warrant  specially  the  title- 
to  said  tract;  and  he  files  with  his  answer 
a  deed  for  said  100  acres  of  land,  convey- 
ing the  legal  title  to  R,  A.  Butler,  which 
he  asks  may  be  held  as  an  escrow,  subject 
to  the  order  of  the  court.  On  thel4th  day 
of  May,  IKOO.  the  cause  was  heard  upon 
the  bill  and  upon  the  demurrer  thereto, 
and  upon  the  separate  answers  of  O.  M. 
Butler,  J.  M.  Moore,  and  R.  A.  Butler, 
which  "were  i-eplled  to  generally,  upon  the 
exhibits  filed  and  depositions  taken  by 
both  plaintiff  and  defendants,  and  the 
court  decreed  that  the  defendant  O:  M. 
Butler  do  pay  to  the  plaintiff  f  162.  with 
interest  from  the  date  of  said  decree,  the 
same  being  the  amount  of  the  debt,  $76, 
mentioned  in  plaintiff's  bill,  with  interest 
from  June  30,  1x70,  which  debt  and  costs 
were  decreed  a  lien  for  the  purchase  mon- 
ey on  said  tract  of  land ;  and  it  was  fur- 
ther ordered  that,  unless  the  said  O.  M. 
Butler  should  pay  to  plaintiff  said  sum 
and  interest  and  costs,  a  commissioner 
therein  appointed  was  directed  to  adver- 
tise and  sell  said  tract  of  land  npon  the 
terms  therein  prescribed ;  and  from  this 
decree  the  defendants  O.  M.  Butler  and  R. 
A.  Butler  obtained  this  appeal. 

(me  of  the  questions  raised  by  demurrer 
to  the  plaintiff's  bill  is  whether  tlieplaintiff, 
according  to  his  own  showing,  has  used 
that  diligence  in  the  assertion  of  hisclaim, 
or  whether  his  intestate  had  used  such  dili- 
gence, as  should  be  regarded  as  consistent 
with  the  rules  of  equity.  The  purchase  of 
this  tract  of  land  appears  from  the  allega- 
tions of  the  bill  to  have  been  made  by 
llartha  ».  Cadle  on  the  lltb  day  of  Feb- 
ruary, 1807,  and  she  assigned  the  title-bond, 
which  she  obtained  from  .Tames  M.  Moore 
for  the  same,  to  O.  M.  Butler,  In  1870.    She 


departed  this  life  in  1887,  and  the  plaintiff 
was  appointed  her  administrator  sotpe 
time  in  the  same  year,  and  the  bill  in  this 
caiiewasnot  filed  until  June  rules,  1888. 
It  is  true  that  the  assignor  of  the  equita- 
ble title  under  the  circumstances  set  forth 
in  the  bill  would  have  the  right  to  assert 
her  vendor's  lien  against  the  land  tor  the 
unpaid  purchase  money,  (see  Uay  v.  Hale, 
22  Orat.  146;  also  Beime's  Ex'rs  V.  Camp- 
bell, 4  Grat.  12.5;)  and  upon  the  facts  stat- 
ed in  the  bill  the  statute  of  limitations 
would  not  apply,  and  the  demurrer  was 
properly  overruled.  When,  however,  we 
look  further,  and  take  into  consideration 
the  facts  alleged  In  the  answers  and  the 
proofs  in  the  cause,  the  question  again 
suggests  itself  whether  the  plaintiff's  in- 
testate has  not  been  guilty  of  such  laches 
In  the  assertion  of  her  claims  as  would 
prevent  her  from  being  heard  through  her 
personal  representative  in  a  court  of  equi- 
ty. R.  A.  Butler,  in  his  answer,  claims 
that  said  title-bond  was  assiprned' directly 
to  him  by  said  Martha  8.  Cadle  for  a  val- 
uable consIderatUm,  to- wit,  $;^00,  which 
sum  was  paid  to  and  receiveid  by  Martha 
8.  Cadle  In  a  note  on  William  8.  Hail  I'or 
that  amount,  which  note  was  received  by 
her  in  full  discharge  and  satisfaction  for 
said  $:{<Ni;  and  he  denies  tiie  allegation  in 
plaintiff's  bill  that  said  $300  has  not  been 
fully  paid,  or  that  $75  and  its  interest  re- 
main unpaid.  James  M.  Moore,  in  his 
deposition,  states  that  in  December,  1K78, 
said  Hall  had  paid  said  Martha  8.  Cadle 
$225  on  the  land,  and  that  he  saw  said 
title-bond  on  that  day,  and  it  was  as- 
signed to  R.  A.  Butler,  without  date. 
Mrs.  Margeret  Hall,  in  her  deposition, 
when  asked,  "  Was  William  8.  Hall  or  was 
he  not  financially  abl^  to  pay  this  debt  of 
$300  at  any  time  after  contracted*?"  an- 
swered, "*  He  was  able  to  pay  it,  and  did 
do  it."  She  also  states  that  said  Hall 
was  ber  husband, and  that  he  died  in  1877. 
J.  W.  Lyons,  anotiier  witness,  states  that 
he  was  at  Martba  8.  Cadle's  at  one  time, 
and  she  cinimed  a  debtor  residue  of  a  $300 
debt  of  $25  or  $35.  He  did  not  know 
which,  but  it  did  not  exceed  $35.  8he 
claimed  that  that  amount  was  coming 
from  W.  8.  Hsil  to  her.  It  appears  that 
this  claim  or  debt  against  William  8.  Hall 
was  transferred  to  Martha  S.  Cadle  at  the 
same  time  that  said  title-bond  was  as- 
signed to  R.  A.  Butler,  which  the  plnliwriff, 
in  bis  bill,  states  was  in  the  year  1K70;  and 
no  good  reason  is  shown  why  said  Martha 
8.  Cadle  did  not  proceed  at  once  to  collect 
said  debt  from  said  W.8.  Hall.or.lf  hewos 
found  to  be  Insolvent,  why  she  could  not 
have  proceeded  to  enforce  her  vendor's  lien 
against  said  tract  of  land.  8he,  however, 
delayed  the  assertion  of  her  claim  for  17 
years,  until  her  death  occurred  in  1887,ftnd 
her  administrator,  (the plaintiff.)  who  was 
appointed  in  the  same  year, failed  to  bring 
this  suit  until  June,  1888.  In  tliecase  of 
Trader  v.  Jarvis,  23  W.  Va.  108,  Snyd.bh, 
J.,  delivering  the  opinion  of  the  court, 
says:  "Delay  in  the  assertion  of  a  right, 
unless  satisfactorily  explained,  even  where 
it  does  not  constitute  a  positive  statutory 
bar.  operates  in  a  court  of  equity  as  an 
evidenceof  assent,  acquiescence, or  waiver; 
and  especially  is  such  the  rule  in  suits  to 
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tiet  anlde  transactions  on  account  of  fraud 
or.  Infancy.  A  court  ot  e<]ulty,  which  is 
never  active  in  relief  against  stale  de- 
mands, will  always  refuse  relief  where  the 
party  has  slept  upon  his  rii;ht,  and  ac- 
quiesced for  a  great  length  of  time.  Notli- 
ifigcan  call  into  activity  this  court  but 
conscience,  good  faltb.and  reasonable  dili- 
gence. Where  these  are  wanting  the  court 
impassive,  and  does  nothing. "  Laches  and 
neglect  are  always  discountenanced.  Re- 
ferring to  Smith  V.  Clay,  2  Amb.  645;  Dog- 
gett  v.Helni,17Grat.96.  And  iuthecaseof 
Trader  v.  Jarvis,supra,lt  will  be  perceived 
th»t  the  appellant  only  delayed  seven  years 
after  attaining  his  majority  before  com- 
mencing his  suit.  Also  in  the  case  of 
Pnsey  v.  Gardner,  21  W.  Va.  470,  section  6 
ol  syllabus,  this  court  held  that,  "even 
'where  there  is  no  absolute  bar  from  the 
lapse  of  time  or  by  the  statute  of  limita- 
tions, it  Is  a  principle  of  courts  ot  equity 
not  to  take  cognizance  ot  an  equitable 
claim  after  a  great  lapse  of  time,  and 
where,  from  the  death  of  parties  and  wit- 
nesses, there  is  danger  of  doing  injustice, 
and  there  can  no  longer  be  a  safe  deter- 
mination of  the  controversy."  See  Har- 
wood  V.  Railroad  Co.,  17  Wall.  81. 

It  appears  in  the  case  under  considera- 
tion that  William  S.  Hall,  against  whom 
the  del>t  exlHted  for  fSUO  that  was  trans- 
ferred to  Martha  S.  Cadle,  departed  this 
life  in  the  fall  of  1877,  about  seven  years 
aiter  said  Martha  S.  Oadle  became  the 
owner  of  said  claim,  and  Martha  8.  Cadle 
herself  died  abouta  yearbefore  thelnstitu- 
tion  of  this  suit.  Thus  the  two  parties 
and  witnesses  who  could  have  best  ex- 
plained what  portion  ot  this  purchase 
money  had  been  realizeil  from  said  f300 
claim  assigned  as  aforesaid  are  dead,  and, 
by  reason  of  the  delays  and  laches  of  the 
plaintiff's  intestate,  we  are  deprived  of  the 
■  evidence  of  those  who  were  best  acquaint- 
ed with  the  facts,  and  are  left  to  grope  tor 
the  trutli  among  the  testimony  of  wit- 
nesses who  are  poorly  informed,  and  who 
'  detail  their  recollections  of  circumstances 
and  tranxactions,  which  are  necessarily 
confused  and  uncertain  by  reason  of  the 
length  of  time  since  they  occurred.  When 
this  is  the  case,  there  is  "danger  of  doing 
injustice,  and  there  can  no  longer  be  a  safe 
determination  ot  the  controversy;"  and 
the  circumstances  surrounding  the  case 
under  consideration  exemplify  the  wisdom 
ot.the  rule  which  has  been  adopted  by  our 
courts  to  refuse  relief  where  a  party  has 
shown  want  of  reasonable  diligence,  and 
slept  upon  his  rights.  Margaret  Hall,  the 
wife  of  William  8.  Hall,  states  in  her 
deposition  that  her  husband  was  able  to 
pay  this  $:W0  debt,  and  did  do  it,  but  she 
does  not  state  how  or  when;  and  William 
Lyons  says  he  "  was  there  at  Martha  S. 
Cadle's  at  one  time,  and  she  claimed  a 
debt,  or  a  residue  of  a  f3iH)  debt,  of  f  25  or 
f35;  I  don't  know  which,  but  it  did  not 
exceed  f  35.  She  claimed  that  amount  was 
coming  from  William  S.  Hall  to  her."— 
but  he  does  not  state  when  this  was,  and 
be  is  uncertain  as  to  the  amonnt.  The 
note  or  claim  against  William  S.Hall  ia 
not  produced,  and  it  is  difficult  to  deter- 
mine how  the  court  below  arrived  at  the 
eooclDsion  that  f75,  with  interest  from 


June  30, 1870,  was  still  due  the  plalntUTa 
intestate  upon  said  purchase  money.  I 
am  led  to  the  conclusion  that  this  is  one 
of  those  cases  in  which  "a  party  that  does 
not  speak  when  he  should  speak  will  not 
be  beard  in  a  court  of  equity  to  speak 
when  he  wooid  speak,  "and  that  under  tfae 
circumstances  of  this  case,  after  so  mnch 
delay,  the  death  of  parties,  and  the  uncer- 
tainty of  arriving  at  the  true  facts,  it 
was  error  in  the  court  below  to  decree  In 
the  plaintiff's  favor.  The  decree  com- 
plained of,  rendered  on  the  14th  Aay  ot 
May,  1890,  must  be  reversed,  and  tbe  plain- 
tiff's bill  must  be  dismissed,  with  costs  to 
tbe  defendants. 

Bkannon  and  Holt,  JJ.,concnr.    Lucas. 
P.,  absent. 


<84  w.  v».  s«) 

BoABD  ▼.  Wilson  et  al. 

(Sumreme  Court  of  Appeals  qf  Wett  Vtrginia. 
Jan.  Si,  18»1.) 

Vendob  jlhd  Yiitdeii  —  Saue  bt  ths  Ackb — Db- 

PICIBKCT  —  ABATBUBHT    IN    PbICB  —  VxKSOB** 
LiUSK. 

p.,  having  purchased  a  tract  of  land  firom 
M.  by  parol  oontract,  on  wbich  part  of  ttie  par- 
chase  money  remained  unpaid,  and  having  taken 
possession  of  the  same,  and  made  valuable  im- 
provements thereon,  contracted  by  parol  to  sell 
the  same  to  W.,  representing  it  to  contain  50 
acres,  at  t8.60  per  acre,  and  agreeing  ttiat  M. 
should  convey  to  him  the  legal  title,  which  H. 
agreed  to  do,  provided  11(10  of  the  purchase  money 
due  him  on  the  land  from  P.  was  paid  or  se- 
cured, but  stated  to  W.,  In  the  presence  of  P.,  • 
that  said  tract  did  not  contain  as  much  an  SO 
acres,  and  that  he  would  not  be  responsible  for 
any  deficiency.  P.,  however,  asserted  that  fbe 
tract  had  been  surveyed,  and  that  it  did  contain 
50  acres  or  more;  and  w.  then  stated  that,  if  tfae 
deficiency  did  not  exceed  two  acres,  he  woald 
make  no  reduction,  but  if  it  laclced  mcare  ha 
would  claim  an  abatement  at  the  rate  of  (8.50 
per  acre  for  what  it  lacked,  which,  was  agreed 
to  by  P. ;  and  thereupon  W.  paid  $160  oasli,  aod 
executed  his  notes  for  certain  deferred  install- 
ments, two  of  which,  for  KO  each,  were  deliv- 
ered to  M.  tor  the  balance  of  purchase  motaeydae 
him,  and  a  note  for  tlOO  was  given  to  P.,  wlilch 
by  assignment  became  the  property  of  B. :  and 
M.  entered  into  a  written  agreement  with  W.  to- 
convey  him  the  legal  title  to  said  tract  of  land, 
describing  it  as  a  certain  tract  of  land  containing 
60  acres,  now  occupied  by  P.  In  a  suit  in  equity, 
brought  by  B.,  the  assignee  of  said  $100  note, 
to  enforce  the  vendor's  lien  against  said  tract  oi 
land,  held,  (1)  that  said  sale  of  said  tract  of  land 
from  P.  to  W.  was  a  sale  by  the  acre,  and  not  a 
sale  In  gross;  (3)  that  it  being  shown  that  said 
tract  of  land  lacked  16  acres  and  51  poles  of  con- 
taining 60  acres,  W.  was  entitled  to  an  abate- 
ment of  the  purchase  money  at  the  rata  of  tS.50 
per  acre  for  said  deficiency;  (8) the  vendor  of  an 
equitable  right  or  title  to  land  is  entitled  to  en- 
force the  vendor's  lien  for -purchase  money  when- 
ever, tinder  the  same  circumstances,  the  vendor 
of  tbe  legal  title  could  assert  an  equitable  lien 
for  such  purchase  money;  (4)  the  assignee  of  a 
single  bill,  which  was  executed  for  the  purchaaa 
money  of  a  tract  of  land,  has  the  right  to  assert 
and  enforce  the  vendor's  lien  in  a  court  of  equity 
whenever  such  vendor  would  be  entitled  to  en- 
force the  same. 
(Syllatms  by  the  Court.) 

Appeal  and    anpenedeaa  from    dreult 
court,  Roone  county. 

Wells  &  Pendleton,  for  appellants.    J.  O, 

ScblUing,  for  appellee. 
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E.NOLiBB,  J.  Od  the  18tb  day  of  March, 
1885,  the  appellnnt  Abraham  WilBon  pur- 
chased by  parol  contractlrom  one  William 
U.  PottH  a  certain  tract  of  land  situated 
In  Roane  county,  which  said  PottM  repre- 
sented to  him  contained  60  acres,  lor  wbleh 
said  Wilson  agreed  to  pay  $8.50  per  acre, 
and  In  compliance  with  his  contract  be 
did  pay  said  Potts  f  150  in  cash,  and  exe- 
cuted four  sinsle  bills,  falling  due  at  differ- 
ent tiroes,  for  the  deferred  payments;  two 
of  which  single  bills  were  made  payable 
to  John  S.  McCanly,  from  whom  said 
Potts  purchased  said  land,  and  who  still 
held  the  legal  title  thereto.  One  of  said 
single  bills,  which  was  for  f  100,  and  fell 
due  on  the  10th  day  of  December,  1886,  was 
assigned  by  said  William  H.  Potts  to  S. 
McGinty  for  10  acres  of  laud,  and  by  said 
McGlnty  was  assigned  to  J.  N.  Board,  the 
appellee.  On  the  9th  day  of  February, 
1887.  said  J.N.  Board  brought  a  suit  In 
equity  in  the  circuit  court  of  Roane  county 
against  said  Abraham  Wilson,  William  H. 
Potts,  S.  McGlnty,  and  John  McCanly,  al- 
leging In  his  bill  that  said  Potts  was  the 
son-in-law  of  said  McCauly,  and  that 
many  years  ago  said  McCauly  agreed 
with  said  Potts  that  he  would  convey  to 
said  Potts  60  acres  of  land  lying  on  the 
waters  of  Left  Reedy  creek.  In  the  district 
of  Curtis,  in  said  county  of  Roane,  and 
that  said  Potts,  relying  on  said  agree- 
ment, made  large  and  valuable  improve- 
ments on  said  tract  of  land,  and  built 
houses  thereon, aud  cleared  about  25  acres 
thereof,  and  that  all  of  said  land  was  in 
forest  at  the  time  said  Potts  purchased  it, 
but  that  no  writing  passed  between  said 
Potts  and  McCauly  evidencing  said  con- 
tract andsale;  that  afterwards,  to-wit,  on 
the  18th  day  of  March,  1885,  said  Potts 
sold  said  50  acres  uf  land  to  defendant 
Abraham  Wilson  for  a  sum  to  the  plaintiff 
unknown,  but  that,  among  other  things 
given  as  a  consideration  therefor,  the  de- 
fendant Abraham  Wilson  made  and  exe- 
cuted his  note  for  flOO,  with  Interest,  and 
payable  on  the  10th  day  of  December.  1886, 
to  the  defendant  William  H.  Potts  as  part 
payment  on  said  50  acres  of  land ;  that 
DO  writings  of  conveyance  of  said  60  acres 
of  land  passed  from  said  Potts  to  said 
Wilson  on  said  18th  day  of  March,  1885,  be- 
cause said  John  McCauly  had  not  yet  con- 
veyed the  80  me  to  said  defendant  W.  H. 
Potts,  but  the  plaintiff  alleged  that  on 
said  18th  day  of  March,  1885,  the  defendant 
John  McCauly,  ratifying  and  recognizing 
his  contract  with  the  defendant  W.  H. 
Potts,  did,  by  his  own  writing  at  that 
time,  agree  to  aud  with  ibe  defendant 
Abraham  Wilson  to  make  said  Wilson 
a  general  warranty  deed  for  said  50  acres 
of  land,  for  and  on  behalf  of  said  W. 
H.  Potts,  on  or  before  the  1st  day  of 
December  thereafter,  which  writing  he 
alleged  was  In  the  possession  of  said  A. 
Wilson,  and  had  never  been  by  him  record- 
ed in  the  county  court  clerk's  office.  The 
plaintiff  then  sets  forth  the  facts  in  regard 
to  the  transfer  of  said  f  100  note  to  McGln- 
ty, and  the  consideration  therefor,  and 
that  he  purchased  said  note  for  a  valuable 
CLnsideratlon  from  said  McOiuty,  and 
that  be  is  now  the  owner  of  the  same, 


which  he  exhibits  with  bis  bill.  He  also 
alleged  that  no  part  of  said  note  had  been 
paid  to  bim  by  any  person,  and  that  the 
defendant-Abraham  Wilson  refuses  to  pay< 
the  same,  because  the  defendant  John  Mc- 
Cauly, in  violation  of  his  written  agree- 
ment, willfully  refused  to  make  said  deed 
to  said  Wilson  for  said  50  acres  of  land : 
that  the  said  McGlnty  was  totally  insolv- 
ent, and  that  the  defendant  Potts  has  no 
personal  property  whatever,  and  no  real 
estate  except  the  said  10  acres  purchased 
from  the  defendant  McGlnty,  which  is  not 
\^<>rtb  more  than  f60  at  most,  and  he 
prayed  that  the  defendant  Wilson  might 
be  compelled  to  file  said  written  agree- 
ment between  himself  and  the  defendant 
McCauly  In  the  papers  of  the  cause,  and 
that  said  John  McCauly,  in  pursuance 
thereof,  may  be  compelled  to  make  said 
deed  for  said  60  acres  of  land,  and  that  the 
plaintiff's  lien  might  be  reserved  on  the 
face  of  said  deed,  and  that  said  lien  might 
be  enforced,  and  for  general  relief. 

On  the  Ist  day  of  September  the  defend- 
ants J.  S.  McCauly  and  Abraham  Wilson 
demurred  to  the  plaintiff's  bill,  which  de- 
murrers, being  considered  by  the  court, 
were  overruled  and  disallowed,  and  a  rule 
was  given  the  defendants  J.  8.  McCanly, 
8.  McGinty,  and  William  Potts  to  an- 
swer the  plaintiff's  bill  by  the  8d  6py 
of  September,  1887,  and  thereupon  the 
defendant  Abraham  Wilson  tendered  In 
open  court  his  answer  to  plaintitTs  bill, 
which  on  his  motion  was  ordered  to  be 
filed,  and  the  plaintiff  replied  general- 
ly thereto.  The  defendant  Wilson  In  his 
answer  admits  that  there  was  a  pa- 
rol agreement  between  said  McCauly  and 
Potts,  whereby  said  Mc(;au1y  agreed  to 
convey  to  said  Potts,  by  proper  deed,  a 
tract  of  land  containing  60  acres,  and  that 
the  boundary  of  said  tract  was  laid  oB 
and  set  apart  to  said  Potts  by  said  Mc- 
Cauly, and  the  same  was  represented  ta 
contain  60  acres;  that  said  Potts  took 
possession  of  the  same  under  said  parol 
contract,  and  cleared,  or  partly  cleared, 
about  12  or  15  acres  of  said  land;  but  he 
denies  that  said  Potts  cleared  25  acres  of 
said  land,  or  that  be  improved  that 
aiqount,  or  any  quantity  thereof,  so  that 
the  same  was  in  good  state  for  cultiva- 
tion, or  that  he  built  any  houses  thereon 
other  than  a  small  log  hut.  He  admits 
that  said  Potts  sold  said  land  to  him, and 
that.  In  pursuance  of  said  contract  of  sale, 
the  defendant  McCauly  executed  a  writing 
by  which  he  agreed  to  convey  to  respond- 
ent 60  acres  of  land  in  lieu  of  a  conveyance 
to  Potts,  as  he  was  bound  to  do  under 
their  said  parol  contract;  and  he  exhibits 
said  written  agreement,  with  his  answer 
Respondent  Wilson  also  says  that  by  tha 
terms  of  said  written  contract  said  Mc 
Canly.  agreed  to  make  said  deed  for  60 
acres  of  land  on  or  before  the  1st  of  De- 
cember. 1886.  but  that  he  has  wholly  failed 
to  make  the  same;  that  at  the  time  he 
bought  respoiident  took  possession  of  the 
same,  being  the  boundary  previously  laid 
oft  by  said  McCauly  to  said  Potts,  and 
the  same  boundary  represented  by  said 
McCanly  to  said  Potts  to  contain  50  acrea 
of  land,  and  that  since  he  took  poasesaion 
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of  Bald  land  lie  has  madt?  valuable  and  per- 
manent improvements  thereon,  Buch  as 
bnildinfi;  a  bam  and  dwelling-hoose,  cost- 
iDjBcfSOO  or  $400;  that  he  agreed  to  pay 
said  Potta  f  8.50  per  acre  for  said  60  acres 
of  land,  and  that  the  calculations  were 
made,  and  the  notes  for  the  deferred  in- 
stallments were  drawn  by  one  George  C. 
Brown,  and  that  said  Brown  made  a  mis- 
take In  said  calculation  to  the  preladice 
of  respondent,  in  thia :  that  he  made  the 
total  amount  of  said  purchase  money  tor 
said  50  acres  of  land  at  fs.50  per  acre 
amount  to  $450,  instead  of  $425,  and  tli'dt 
be  did  not  discover  said  mistake  at  the 
time  he  executed  said  notes  for  the  deferred 
Installments;  thatsaid  sale  of  said  50acres 
of  land  to  bim  by  the  said  Potts  was  a  sale 
by  the  acre,  and  not  a  sale  in  gross,  and 
that  at  the  time  said  sale  was  made  the 
said  McCauly  and  Potts  both  represented 
to  respondent  that  there  were  50  acres  of 
land  in  said  boundary,  and  said  McCauly, 
by  his  written  contract,  airreed  to  convey 
to  respondent  60  acres  of  land,  with  cove- 
nants of  general  warranty,  and  that,  rely- 
ing on  said  repreflentations  as  to  quantity 
made  by  said  McCauly  and  Potts,  be  was 
induced  to  give  $8.50  per  acre  tor  the  said 
land,  and  with  that  understanding  be  paid 
said  money,  and  executed  his  said  single 
bills;  thatsaid  boundary  did  not  contain 
50  ncreo,  but  was  found  to  contain  only  83 
acres  and  109  poles  of  land,  making  a  defi- 
ciency of  16  acres  and  61  poles  In  said  tract, 
which  at  the  price  agreed  to  be  paid,  $8.50 
peracre,  amounts  to  $13S.71,  which  amount 
be  prays  may  be  abated  from  the  purchase 
price  agreed  to  be  paid  by  respondent  for 
said  land ;  that  neither  the  said  Potts  nor 
McCauly  have  complied  with  their  con- 
tract with  him,  but  that  they  have  failed 
to  make  him  a  deed  for  said  60  acres  of 
land,  or  any  other  quantity,  and  for  this 
reason  neither  they  nor  their  assignees 
bare  any  right  to  invoke  the  aid  of  a 
court  of  equity  to  assist  them  in  speciflc- 
ally  enforcing  said  contract;  he  denies 
Che  insolvency  of  McGinty,  and  says  that 
Potts  still  owns  said  10  acres  of  land  pur- 
chased of  McGinty,. and  be  denies  that  the 
plaintiff,  or  any  one  else,  has  any  lien  on 
•bid  land  bought  by  him  of  said  Po^ts, 
and  be  prays  that  said  mistake  of  $26 
made  by  George  C.  Brown  in  drawing  said 
single  bills  may  be  corrected,  and  that 
said  sum  of  $138.71  may  be  abated  from 
the  purchase  money  agreed  to  be  paid  by 
bim  to  said  Potts  and  McCauly.  The  de- 
fendant J.  S.  McCauly  also  answered  said 
bill,  denying  that  he  agreed  to  convey  50 
acres  of  land  to  the  defendant  Potts  lying 
on  Left  Reedy  creek,  and  saying  that  he 
did  .not  represent  to  said  Potts  or  to  the 
defendant  Wilson  that  said  tract  of  land 
contained  60  acres ;  and  also  alleges  that 
several  years  ago  he  gave  to  his  daughter, 
the  wife  of  said  Potts,  about  25  acres  of 
land,  and  sold  said  Potts  the  residue  of 
a  certain  boundary,  which  was  well  de- 
fined with  natural  comers  and  marked 
lines,  and  agreed  that  whenever  Potts 
paid  him  for  the  residue  of  said  tract  of 
land  he  would  convey  to  him  the  whole  of 
said  boundary  by  proper  deed;  that  about 
the  IStb  day  of  March,  1886,  the  defends 


ants  Wilson  and  Potts  came  to  him,  and 
represented  that  said  Potts  had  sold  to 
said  Wilson  the  tract  of  land  occupied  by 
said  Potts,  and  be  then  informed  aald 
Wilson  that  he  did  not  belluve  the  said 
tract  or  boundary  of  land  wuald  hold  out 
60  acres,  but  If  the  money  that  waa  doe 
bim  was  paid  he  would  execute  a  title- 
bond,  and  would  convey  said  Wilson  the 
said  boundary  of  land  then  occapied  by 
said  Potts ;  and  that  said  sale  to  the  de- 
fendant Wilson  was  a  sale  In  gross,  and 
not  a  sale  by  the  acre,  nor  was  the  tiame 
any  warranty  that  there  ware  50  acres  in 
said  tract;  and  that  on  the  IStb  day  of 
March,  1886,  the  said  Abraham  Wilson 
executed  to  him  his  two  certain  notes  or 
single  bills,  whereby  he  promised  to  pay 
to  respondent  $50  on  or  before  the  10th 
day  of  September  next  thereafter,  and  also 
$f>0  on  or  bpfore  the  lUth  day  of  Decenaber 
next  thereafter,  and  delivered  said  notes 
to  respondent  as  part  of  the  consideration 
for  said  tract  of  land,  and  he  claimed  that 
he  has  a  vendor's  Hen  on  said  tract  ol  land 
for  the  amount  of  said  notes,  wbicta,  al- 
though long  since  due,  had  not  been  paid; 
that  he  was  willing  and  oBered  to  make 
said  Wilson  a  deed  with  general  warranty 
for  said  Potts  boandary  of  land  before  the 
1st  of  December,  1885,  but  that  said  Wilson 
declined  to  receive  the  same;  and  bellies 
such  a  deed  with  his  answer,  and  says 
that,  as  he  does  not  know  the  amoont  of 
purchase  money  remaining  nnpatd  tbereon. 
he  cannotreservethe vendor's  lien;  and  he 
asks  that  the  deed  may  not  be  delirered 
to  the  defendant  Wilson  until  the  whole 
of  the  purchase  money  Is  paid  or  property 
secured  to  be  paid,  and  be  files  said  notes 
with  his  answer;  he  also  denies  that  he 
agreed  to  make  said  Wilson  a  general  war- 
ranty deed  for  said  60  acres  of  land  for 
and  on  behalf  of  said  Potts,  but  that  he 
agreed  by  said  writing  to  convey  to  said 
Wilson  the  tract  pt  land  occupied  by  the 
defendant  Potts;  and  he  prays  tbat  a 
vendor's  lien  for  the  (>nrchaHe  money  rep- 
resented by  said  two  notes  filed  with  his 
answer  may  be  enforced,  and  that  said 
land  may  be  subjected  to  tbe  payment  of 
the  same,  etc. 

Several  depositions  were  taken  in  the 
cause,  and  on  the  4tb  day  of  September, 
1888,  the  cause  was  heard  upon  the  bill 
and  the  answers  of  said  Wiisun  and  Mc- 
Cauly, and  the  exhibits  therewith  filed, 
and  the  general  replications  thereto,  and 
the  depositions  taken  in  tbe  canse;  and 
the  court  held  that  the  defendant  Wilson 
was  entitled  to  an  abatement  of  $25  tmm 
the  purchase  money  on  account  of  the  mis- 
take made  in  executing  the  parchase- 
rooney  notes;  and  that  the  contract  of 
sale  in  writing  between  said  McCauly  and 
Wilson  was  a  sale  in  gross ;  and  tbat  the 
said  defendant  Wilson  was  nbt  entitled  to 
any  abatement  because  of  deficiency  In 
quantity;  ascertained  tbe  amount  tbe 
plaintiff  and  defendant  McCanly  were  en- 
titled to  recover  from  the  defendant  Wil- 
son after  deducting  said  sum  of  $25  on  ac- 
count of  said  mistake;  and  directed  that, 
unless  the  amount  so  ascertained  and  de- 
creed against  said  defendant  Wilson  bn 
paid,  together  with  the  costs  ot  suit,  bi 
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20  days,  said  tract  of  land  be  sold  by 
special  commiSHloners  therein  named  to 
satisfy  the  amounts  therein  decreed ;  and 
also  directed  thedefendant  McCauly,  with- 
in 30  days,  to  convey  to  the  defendant 
Abraham  Wilson,  with  general  warranty, 
the  tract  ot  land  mentioned  in  the  writing 
signed  by  said  McCauly,  and  filed  with 
said  Wilson's  answer,  and  within  said  30 
days  file  said  deed  with  the.clerk  ot  said 
court;  and  also  directing  that  said  deed 
should  be  made  and  filed  before  any  sale 
should  be  made  under  said  decree;  and 
from  this  decree  the  defendant  Wilson  ap- 
plied for  and  obtained  this  appeal. 

The  tint  error  assigned  and  relied  upon, 
by  the  appellant  Wilson  is  that  it  was  er- 
ror to  overrule  his  demurrer  to  the  plain- 
tiff's  bill,  because  said  bill  shows  no  case 
for  equitable  relief;  claiming  that  there 
was  no  lien  to  enforce,  and  that  the  plain- 
tiff's assignor  was  In  default.  The  plain- 
tiff by  his  bill  asserts  his  right  to  subject 
the  tract  of  land  therein  mentioned  to 
sale,  for  the  reason  that  he  is  the  holder 
by  assignment  of  one  of  the  single  bills 
which  was  executed  by  the  defendant  Wil- 
son to  the  defendant  William  U.  Potts  as 
part  of  the  purchase  money  for  said  tract 
of  land.  It  is  alleged  in  the  bill  that  the 
defendant  Abraham  Wilson  contracted  for 
the  purchase  of  said  tract  of  land'frum  the 
defendant  William  H.  Potts;  that  the  le- 
gal title  to  said  land  was  still  vested  in 
John  McCauly  at  the  time  of  said  con- 
tract, and  that  a  part  of  the  notes  for  the 
purcbnae  money  were  executed  by  said 
Wilson  to  said  McCauly  for  the  balance  of 
purchase  money  due  thereon  to  him  by 
said  Potts,  and  a  portion  of  said  notes 
were  executed  to  said  Potts  by  said  Wil- 
son tor  bis  equitable  interest  in  said  land, 
one  of  .which,  for  1|100,  was  assigned  by 
him  to  McGinty,  and  by  McGiuty  to 
the  plaintiff;  and  to  carry  into  effect 
said  contract  between  said  Wilson  and 
Potts  the  said  McCauly.  agreed  in  writ- 
ing with  said  Wilson  to  convey  him 
the  legal  title,  which  was  in>  pursuance 
and  part  performance  of  the  parol  con  tract 
between  said  Wilson  and  Potts.  What 
rights,  then,  with  reference  to  the  enforce- 
ment of  the  collection  of  the  single  bill  as- 
signed to  him  indirectly  from  said  Potts, 
did  the  plaintiff  acquire  by  virtue  of  said 
assignment?  We  And  in  Barton's  Chan- 
cery Practice,  p.  1050,  that  the  author  says : 
"The  assignment  of  a  debt  is  the  assign- 
ment of  a  judgment,  mortgage,  deed  of 
trust,  or  lien  by  title  retained  that  secures 
It  without  any  formal  assignment,  trans- 
fer, or  even  mention  of  the  security  itself." 
See  Hanna  ▼.  Wilson,  8  Grat.  248.  In  the 
case  of  Sloan  ▼.  Campbell,  71  Mo.  887,  it 
was  held  that"  the  assignee  of  anote  given 
for  the  purchase  money  of  land  may  en- 
force the  vendor's  lien  against  the  land  Ip 
the  hands  of  the  vendee,  the  same  as  the 
Vendor  faim^elf. "  And  in  the  case  of  Poe 
V.  Paxton,  26  W.  Va.  607.  this  court  held 
that  "the  vendor  of  an  equitable  right  or 
title  to  land  retains  an  implied  lien  on  it 
for  the  consideration,  whenever,  under  the 
same  circumstances,  the  vendor  of  the 
legal  title  would  hold  an  equitable  lien. 
The  same  principle  and  reason  apply  to 


both  cases,  except  that  our  statute,  section 
1,  c.  75,  of  the  Code,  qualifies  the  latter,  while 
it  has  no  effect  upon  the  former."  The 
material  facts  stated  by  the  plaintiff  are 
that  the  defendant  Potts  sold  hlsequltable 
title  to  the  tract  of  land  in  the  bill  meu- 
tioued  to  the  defendant  Wilson,  and  lor 
part  of  the  purchase  money  took  from  him 
a  note  of  flOO,  exhibited  with  the  bill, 
which  had  been  assigned  to  plaintiff  for  a 
valuable  consideration;  that  the  legal 
title  was  in  McCauly  at  the  time  of  the 
sale,  and  so  remains;  that  said  Potts  had 
purchased  said  land  from  McCauly  by 
parol  contract,  and  bad  made  valuable 
and  permanent  improvements  thereon  by 
building  houses  and  clearing  the  land; 
that  said  McCauly  acquiesced  In  said  con- 
tract of  sale,  and  to  carry  the  same  into 
effect  agreed  in  writing,  when  the  pur- 
chase money  was  paid,  to  convey  the  legal 
title  to  said  Wilson ;  that  no  part  of  the 
f  100  note  held  by  him  as  assignee  has  yet 
been  paid;  that  said  McQlnty  is  Insolvent, 
and  the  defendant  Wilson  refuses  to  pay 
the  same,  because  said  McCauly,  In  viola- 
tion of  his  written  agreement,  refuses  to 
make  him  ade<>d  for  said  land;  that  Potts 
has  no  personal  property  and  no  real  es- 
tate, except  said  10  acres  purchased  from 
thedefendant  McOinty,  which  is  not  worth 
j  more  than  fSO;  and  be  prays  tha*  bis  lien 
may  bo  enforced  against  said  land.  With 
I  reference  to  the  9100  note  held  by  the 
I  plaintiff  as  assignee,  he  would  possess  the 
!  same  rights  and  remedies  as  the  defendant 
j  Potts  would  have  done  had  be  never 
I  parted  with  the  note  by  assignment,  and, 
I  as  Potts  would  have  been  entitled  to  en- 
i  force  the  vendor's  lien  against  said  land  in 
I  the  hands  of  Wilson,  the  plaintiff  would 
bave  the  same  right;  and,  taking  the  al- 
legations of  the  bill  to  be  true,  as  we  must, 
upon  demurrer,  I  am  of  opinion  that  the 
demurrer  to  the  plaintifl's  bill  was  prop- 
erly overruled. 

It  is  also  claimed  that  the  court  erred  in 
failing  to  give  the  appellant  a  rule  to  an- 
swer after  his  demurrer  was  overruled, 
I  but  it  appears  by  the  same  decree  which 
I  overruled  the  appellant's  demurrer  that 
he  appeared  in  open  court,  and  tendered 
his  answer,  and  he  must  be  considered  to 
have  waived  the  rule  to  plead. 

Begarding  the  case,  then,  as  presented 
by  the  pleadings  and  proofs,  we  find  that 
the  defendant  John  S.  McCauly  in  bis  an- 
swer denies  that  he  represented  to  either 
the  defendant  Potts  or  Wilson  that  said 
tract  of  land  contained  60  acres,  and  says 
that  he  informed  both  Potts  and  Wilson 
on  the  18th  of  March,  1885,  when  they  re- 
quested him  to  give  said  Wilson  a  title- 
bond  for  the  land  occupied  by  said  Potts, 
that  he  did  not  believe  said  tract  would 
bold  out  50  acres,  but  If  the  money  that 
was  owing  him  was  paid  or  secured  to  be 
paid  he  would  sign  such  writing  or  title- 
bond,  and  would  convey  to  said  Wilson 
said  boundary  of  land ;  that  said  sale  was 
a  sale  in  gross,  and  not  by  the  acre,  and 
there  was  no  warranty  that  there  were  50 
acres  In  said  tract ;  that  said  Wilson  exe- 
cuted to  him  two  notes  for  f  50  each,  one 
payable  on  the  10th  day  of  September  next 
thereafter,  and  the  other  on  the  lOtb  day 
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of  December  next  thereafter,  as  part  of  the 
consideration  for  said  tract  of  land,  and 
be  signied  said  writing  exhibited  with  the 
defendant  Wilson's  answer;  tbatsaid  two 
notes  have  long  since  been  'due  and  un- 
paid, and  he  claims  a  vendor'sllen  on  said 
tract  of  land  for  the  amount  of  said  two 
notes;  and  he  fnrther  says  that  he  offered 
and  waswUIinKto  makesald  Wilson  a  deed 
with  general  warranty  for  said  Potts 
boundary  of  land  before  the  Ist  uf  Decern- 
ber,  18N9,  and  on  that  day,  but  the  said 
Wilson  declined  and  refused  to  receive  the 
same,  and  that  hetenders  and  flies  such  -a 
deed  with  his  answer;  that  he  does  not 
retain  a  vendor's  lien,  because  he  does  not 
know  the  amount  of  purchase  money  re- 
maining unpaid,  but  asks  that  said  deed 
be  not  delivered  to  said  Wilson  until  the 
purchase  money  is  paid;  he  denies  also 
that  be  agreed  to  make  said  Wilson  a  gen- 
eral warranty  deed  for  said  5»»  acres  of 
land  for  and  on  behalf  of  said  W.  H. Potts; 
and  he  prays  that  his  vendor'sllen  for  pur- 
chase money  represented  by  said  two  f50 
notes  may  be  enforced.  The  defendant 
Wilson,  as  we  have  seen, claims  that  Potts 
purchased  from  said  McCauIy  said  tract 
of  land  containing  50  acres;  that  said  Mc- 
CauIy represented  to  said  Potts  that  the 
boundary  set  apart  to  him  contained  60 
acres,  and  that  said  McCanly  agreed  in 
wHting  to  convey  him  60  acres  of  land  on 
or  before  December  1,1886;  that  betook 
possession  of  said  land,  and  made  valuable 
impruvements.  costing  f3DUorf400:  that 
he  agreed  to  pay  said  Potts  f  8.60  per  acre 
fur  said  50  acres  of  land ;  that  satd  Brown 
made  a  mistake  of  f  26  in  ascertaining  the 
gross  amount,  and  he  executed  his  notes 
for  that  much  in  excess  of  what  he  was  to 
pay  for  the  same;  that  said  sale  to  him 
by  Potts  was  a  sale  by  the  acre,  and  not 
a  sale  In  gross;  that  both  said  McCnuly 
and  Potts  at  tlie  time  of  the  contract  rep- 
resented to  him  that  the  boundary  con- 
tained 50  acres  of  land,  and  with  that  un- 
derstanding he  paid  cash,  and  executed  his 
notes  for  the  purchase  money;  that  upon 
having  said  boundary  surveyed  he  found 
it  only  contained  !13  acres  and  109  poles, 
making  a  deficiency  of  16  acres  and  51  poles 
in  said  tract,  amounting,  at  f8..50  per  acre, 
to  f  138.71,  which  amount  he  asks  to  have 
abated,  and  also  asked  that  said  mistake 
of  f25  against  Mm  might  be  corrected. 
The  defendant  John  tS.  McCauIy,  In  depo- 
sition, sneaking  of  the  time  when  thp  con- 
tract was  made  between  the  defendants 
Potts  and  Wilson,  says :  "  They  came  to  my 
house,  and  said  they  were  on  a  trade,  and 
Potts  said  be  was  selling  Wilson  50  acres 
of  land,  an<l  wanted  to  know  if  I  would 
make  a  deed  for  the  land.  I  told  him  I 
would  mnkeadeed  foracertain  boundary, 
— It  goes  by  the  name  of  'Potts'  bound- 
ary,'— and  I  was  satisfled  there  was  a  lack 
In  It;  it  would  not  hold  outthe  60  acres hy 
some  ten  or  eleven  acres.  Wilson  then 
made  mention  that  he  did  not  care  for  one 
or  two  acres,  but.  If  it  lacked  any  more, 
that  he  would  deduct  it  from  the  purchase 
money  at  eight  and  a  half  dollars  per  acre, 
r  think  Potts  said:  'All  right.'  1  told 
them  before  they  went  further  to  getasur- 
7eyor,  and  run  it  oB,  and  be  certain  what 


they  were  doing.  Potts  said  It  was  not 
worth  while.  Ue  had  got  Hugh  Kyger  to 
ran  it  oO,  and  plat  It,  and  there  was  50 
acres.  He  said  a  little  more.  The  agreed 
price  between  Potts  and  Wilson  was  $8.50 
per  acre  for  the  Land.  They  went  to 
Oeorge  Brown's,  and  brought  an  article 
ortitltvbond  back  formetoslgn.  I  refused 
to  sign  it,  on  account,  as  I  thougbt,  there 
would  be  a  iafk  in  the  land.  Both  Wilson 
and  Potts  agreed  that,  if  I  would  sign  It, 
they  would  not  bold  me  responsible  for 
any  lack  of  land.  Wilson  agreixl,  if  there 
was  more  than  50  acres,  be  wonld  pay 
Potts  eight  and  a  halt  dollars  per  acre; 
and,  if  there  was  less  than  50  acres,  it  was 
to  be  deducted  at  f8.50  per  acre.  I  signed 
the  bond  with  the  understanding  that  I 
was  not  to  be  responsible  for  any  lack,," 
etc.  It  is  also  shown  by  the  depositipn  of 
James  8.  Cox  that  Potts  told  him.  In  the 
presence  of  Wilson,  on  the  road  between 
the  house  of  William  H.  Potts  and  J.C. 
Brown,  that  he  had  sold  out  to  Wllsoo, 
and  they  were  on  their  way  to  get  Brown 
to  write  up  the  title-bond;  that  he  sold 
the  land  for  f8.50per  acre;  and  the  defend- 
ant Wilson,  in  bis  deposition,  confirms  the 
evidence  of  the  defendant  McCauIy,  and 
states  that  said  Potts  agreed  to  sell  bim 
the  land  at  $S.60  per  acre,  in  the  presence 
of  said  McCauIy;  and  that  Mr.  McCauIy 
said  it  wonld  not  hold  out  50  acres,  but 
that  he  would  make  a  deed  to  hira  for  the 
boundary;  and  that  be  then  told  Mr. 
Potts  if  it  only  lacked  an  acre  or  two  he 
would  make  no  reduction,  but  if  it  lacked 
any  more  he  would  make  reduction  at 
f8.50  per  acre  for  what  it  lacked.  He  also 
contlrms  the  statement  of  said  MvC'auly 
that  lie  would  not  be  responsible  for  any 
more  land  than  there  was  in  the  bound- 
ary, and  that  whenever  the  land  was  sur- 
veyed he  was  ready  to  make  a  deed,  for 
the  number  of  acres  in  the  boundary,  and 
that  said  Potts  agreed  to  it.  It  Is  also 
proven  by  J.  D.  Kyger  that  he  surveyed 
said  boundary  on  the  14th  day  of  Decem- 
ber, 1886,  and  found  it  to  contain  33  acres 
and  109  poles,  and  that  said  survey  was 
made  in  the  presence  of  John  S.  McCauIy 
and  the  defendant  Wilson.  The  evidence 
in  this  case  then  clearly  discloses  the  fact 
that  the  defendant  Wilson  purchased  this 
tract  of  land  from  William  H.  Potts  by  a 
parol  contract,  and  not  from  John  S.  Mc- 
CauIy by  written  contract;  that  the  sale 
made  by  Potts  to  Wilson  was  a  sale  by 
the  acre,  and  not  a  sale  in  gross;  that 
Potts,  at  the  time  the  contract  was  made. 
In  the  presence  of  McCaaly  confidently 
asserted  that  there  were  50  acres  of  laud 
In  said  boundary;  that  he  had  had  it  sur- 
veyed by  Hugh  Kyger,  and  the  defendant 
Wilson  had  a  right  to  rely  on  his  state- 
ments, although  McCauIy  contended  there 
.was  not  that  much  land  In  the  survey,  and 
told  both  Wilson  and  Potts  that  he  would 
not  be  responsible  for  any  deficiency  In  the 
quantity  contained  In  said  tract,  and  in 
the  agreement  to  convey  to  Wilson  de- 
scribed it  as  a  certain  tract  of  land  con- 
taining 50  acres,  now  occupied  by  William 
H.  Potts.  The  evidence  clearly  shows 
that  by  the  contract  between  the  defend- 
ants Wilson  and  Potts  said  Wilson  was 
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to  pay  fS.SO  per  acre  for  any  excess  of 
50  acres  in  said  tract,  and,  if  tlie  deficiency 
exceeded  one. or  two  acres, be  was  to  have 
an  abatement  in  the  purchase  money  at 
that  rate  per  acre.  It  is  also  clear  that 
the  written  agreement  between  J.  S.  Mc- 
Cauly  and  A.  wlluon  was  not  a  contract 
for  the  sale  of  the  land,  bnt  merely  an 
fiKreement  to  conrey  the  title  to  the  tract 
of  land  therein  mentioned  to  the  defendant 
Wilson,  which  be  had  previously  sold  to 
Potts,  his  son-in-law. 

In  the  case  of  Crlslip  T.  Coin,  19  W.  Va. 
441, syllabus,  §  15,  this  court  held  that,  "as 
the  vendee  of  land  has  the  right  to  rely  on 
the  statement  of  the  vendor  as  to  the 
number  of  acres  In  a  tract  of  land  which 
he  sells,  and  naturally  does  rely  upon  it, 
and  as  the  quantity  of  land  is  generally  a 
material  matter  in  the  purchase  of  a  tract 
of  land,  it  ought  prima  facie  to  be  regard- 
ed that  the  vendee  was  induced  to  pay  or 
agree  to  pay  the  price  named  in  the.eon* 
tract ordeed  because  of  the  statemeutin  it 
by  the  vendor  of  the  number  of  acres,  which 
statement,  if  positive,  should  be  regarded 
as  a  statement  made  on  the  personal 
knowledge  of  the  vendor;  and  there- 
fore, in  the  absence  of  all  other  proof,  the 
vendor  must  be  regarded  as  guilty  of  fraud 
ontbe  vendee,  and  a  court  of  equity  should, 
for  this  reason,  require  the  vendor  to  make 
a  proportionate  abatement  from  the  pur- 
chase money;"  and  the  same  thing,  in 
substance,  was  held  in  the  case  of  Ander- 
son V.  Snjder,  21  W.  Va.,  633,  sixth  section 
of  syllabu.a.  The  evidence  in  this  case, 
however,  clenrly  shows  that  the  contract 
for  the  sale  of  this  land  was  a  parol  con- 
tract made  between  the  defendants  Potts 
and  Wilson,  aifid  that  it  was  not  a  sale  in 
gross,  but  a  aale  by  the  acre,  in  which  said 
Wilson  purchased  at  $8.50  per  acre,  and  was 
to  pay  at  that  rate  for  the  excess  over  50 
acres,  and  was  to  have  an  abatement  at 
the  same  rate  per  acre  if  the  deficiency  ex- 
ceeded one  or  two  acres.  I  therefore  con- 
clude that  the  court  erred  in  refusing  to 
allow  the  defendant  Wilson  an  abatement 
at  the  rateof  $S.50  peracre  for  the  16  acres 
and  51  poles  of  land,  which  was  found  to 
be  the  deficiency  in  the  number  of  acres  con- 
tained in  said  tract  of  land,  from  the  quan- 
tity represented  by  the  vendor  Potts. 

It  is  assigned  as  error  that  the  court 
made  a  decree  for  the  sale  of  the  land  be- 
fore a  proper  deed  bad  been  executed  and 
tendered  to  the  defendant  Wilson,  or  filed 
In  the  papers  ot  the  cause,  and  that  it  \^as 
also  error  to  require  the  defendant  Wilson 
to  pay  the  amounts  decreed  against  him 
.10  days  before  said  McCauly  was  required 
to  file  a  deed  with  the  clerk ;  and  while  it 
is  regarded  as  the  better  practice  to  re- 
quire a  deed  to  be  tendered  by  the  party 
holding  the  legal  title,  and  seeking  to  en- 
force the  vendor's  lien, yet  it  is  not  consid- 
ered error  in  decreeing  a  sale  for  purchase 
money  to  direct  a  sale,  as  was  done  in  this 
case,  but  directing  in  the  same  decree  that 
the  sale  shall  not  be  made  until  proper 
deed  is  made  and  filed;  neither  do  I  regard 
it  as  error  to  direct  the  purchase  money 
to  be  paid  into  court  before  said  deed  or 
sale  is  made,  as  the  court  can  hold  the 
money  until  the  deed  has  been  made.  For 
other  reasons  before  stated  the  decree  ot 


September  4, 1888,  must  be  reversed,  and 
the  cause  remanded  for  further  proceed- 
ings to  be  bad  tberein,  with  coats  to  tbe 
appellant. 

Brannon  and  Holt,  JJ.,concnr.  Lucas, 
P.,  absent. 

""""""  (S4  W.  Va.  737) 

Balbton  t.  Meteb. 
(Suprane  Court  ofA.jmeais  of  Wett  Vtrglnia. 

COSTMTBD  KLSOnOm  —  AlCB2n>iaEKT  OV  NOTIOB. 

1.  In  the  trial  of  contested  elections,  two 
methods  ot  amendment  to  the  notices  required 
by  our  statute  are  permissible:  Fint,  the  stata- 
tory  method,  which  is  always  baaed  upon  new 
facta  discovered  after  the  original  notloe  nas  been 
Klven;  seoondly,  the  method  incident  to  common- 
law  procedure. 

2.  Fairness,  parity,  aad  freedom  of  elections 
are  essential  to  free  government  and  the  object 
ot  tbe  jndicial  tribunal  engaged  in  deciding  upon 
a  contested  election  is  not  so  much  to  determine 
the  private  rights  of  the  parties,  as  to  decide 
whom  the  people  have  elected  in  that  particular 
election,  aooording  to  the  very  right  of  the  ease 
and  tbe  principles  of  ]ustioe:  hence,  at  common 
law,  amendnienta  to  the  notice  or  petition  are 
permitted  only  to  further  the  ends  of  lustice,  and 
to  promote  a  true  and  impartial  decision,  acoMd- 
ing  to  the  evidence. 

(SyUalnu  by  the  Court) 

Error  to  circuit  court,  Brooke  county. 

J.  J.  Jacob  and  J.  R.  Braddock,  tor 
plaintiff  in  error.  EwtDg,Melvin&  Riley, 
for  defendant  In  error. 

LtOCAS,  P.  John  Ralston  and  John  L>. 
Meyer  were  opposing  candidates  for  the 
office  of  assessor  of  Brooke  county  at  the 
general  election  held  on  the  6th  day  -of 
November,  18*(8.  According  to  the  can- 
vass of  the  proper  ofllcials,  Meyer  received 
798  votes,  and  Ralston  785  votes,  and  tbe 
county  commissioners  gave  the  certificate 
of  election  to  Meyer.  Ralston  contested, 
and  served  notice  in  writing,  giving  a  list 
of  the  votes  be  intended  to  dispute,  and 
of  the  rejected  votes  for  which  he  would 
contend,  with  averments  that  those  In  tbe 
first  list  voted  for  Meyer,  and  that  those 
In  the  second  list  would  have  voted  for 
himself.  A  counter-notice  was  served  by 
Meyer,  in  which  were  found  the  names  of 
one  Asbby  Davis  and  one  William  Ander- 
son, the  averments  as  to  them  being  sub- 
stantially that,  for  reasons  stated,  they 
were  not  qualifled  voters  at  the  time  of 
the  election ;  that  they  voted  for  Ralston ; 
and  that  their  votes  were  counted  by  tbe 
commissioners.  Ralston  did  not  Include 
these  names  in  his  notice,  nor  was  there 
any  amended  or  supplemental  notice.  The 
county  court  proceeded  to  hear  and  de- 
termine the  case,  passing  upon  the  qnalifl- 
catlons  and  disqualifications  ot  the  voters 
named  in  the  notice  and  counter-notice. 
When  the  respondent  bad  proceeded  at 
considerable  length  in  the  trial  of  the  vot- 
ers included  in  his  counter-notice,  he  asked 
permission  to  amend  his  counter-notice  by 
striking  off  of  his  list  six  of  tbe  votes 
therein  contained,  including  tbe  names  of 
said  Davis  and  Anderson,  with  tbe  allega- 
tions regarding  each.  But  this  motion 
was  objected  to  by  the  contestant,  on  tbe 
ground  that  the  persons  named  "are  by 
tbe  contestant  claimed  and  admitted  tube 
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illegal  voteni,  as  stated  In  the  notice,  but 
voted  tor  the  contestee,  J.  L.  Meyer,  as 
he,  the  contestant,  claims."  The  court 
8URtaine<l  'the  objection,  and  overruled  re- 
spondent's motion.  Subsequently  the 
court,  at  the  instance  of  contestant,  took 
testimony  touclilns  the  rif!;ht  ot  these  per- 
sons to  vote,  and  held  that  they  were  dis- 
qualified.' In  the  Hnal  order,  after  reel  ting 
that  it  appeared  from  the  minutes  that 
tbey  in  fact  had  voted  for  respondent,  the 
court  deducted  their  votes,  with  17  others, 
from  the  whole  number  cast  for  respond- 
ent at  said  election,  added  1  vote,  and  de- 
ducted 6  others  from  those  cast  tor  con- 
testant, and  then  announced  the  result  ot 
their  decision  as  follows:  For  Ralston,  780 
votes:  for  Meyer,  779.  Meyer,  the  respond- 
ent, appealed  to  the  circuit  court,  which 
reversed  the  decision  ot  the  county  court; 
boIdiUK  that  it  was  error  to  deduct  the 
votes  of  Uavis  and  Anderson,  and  declar- 
ing the  true  renult  to  be:  For  Ralston,  7':iO 
votes;  for  Meyer,  781  votes.  From  this 
Judgment  of  the  clreuit  court  a  writ  of  er- 
ror to  this  court  has  been  allowed.  The 
briefs  of  the  respective  coun  teX  in  this  cose 
flle<l  before  this  court  are  models  ot  per- 
spicuity and  sound  legitimate  argument. 
They  bHve  eliminated  all  impertinent  mat- 
ter, and  reduced  the  coutroversj'  down  to 
its  proper  and  narrow  limits,  and  have 
been  of  great  assistance  to  us  in  decidiuK 
the  case.  The  only  point  at  Issue  between 
the  parties  is  whether  the  county  court 
should  have  permitted  the  respondent  or 
contestee  to  amend  his  notice  by  striking 
out  the  names  Of  Uavis  and  Anderson, 
whose  votes  he  had  impeached  as  illegal, 
and  who,  as  sworn  in  his  affidavit  ap- 
pended to  his  notice,  had  voted  for  his  op- 
ponent. In  contested  election  cases,  two 
classes  of  amendments  to  tlie  notice  ot 
the  contestant  or  contestee  are  permis- 
sible,—one  statutory;  the  other  such  as 
pertains  to  the  procedure  under  the  jren- 
eral  rules  of  tlie  common  law.  The  statu- 
ory  amendment  is  found  in  the  second  sec- 
tion of  the  sixth  chapter  of  the  Code, 
which  Is  as  follows:  ** It  new  facts  be  dis- 
covered by  either  party  after  he  has  given 
notice  as  aforesaid,  he  may,  within  ten 
days  after  such  discovery,  give  an  addi- 
tfonnl  notice  to  bis  adversary,  with  the 
specifleationn  and  affidavit  prescribed  In 
the  nex  t  preceding  section. "  This  aniend- 
n.ent.  It  may  be  observed.  Is  founded  upon 
after-discovered  facts,  which  have  come 
to  the  knowledge  of  the  party  after  his 
original  notice  was  g^iven.  In  the  record 
now  before  us  there  Is  nothing  whatever 
to  indicate  that  the  contestee  based  bis 
motion  upon  any  newly-acquired  evi- 
dence. It  is  certain,  therefo"*,  that  the 
amendment  asked  for  at  the  hands  of  the 
county  court  wasnot  within  thestatutory 
provision  on  the  subject  of  contested 
elections.  Let  us  Inquire  whether  it  was 
authorized  by  the  spirit  of  common-law 
procedure,  whereby  amendments  In  plead- 
ings which  are  calculated  to  promote  ttie 
ends  of  Justice  may ,  in  the  discretion  of  the 
court,  be  permitted, 

FalrneKs.  purity,  and  freedom  of  elec- 
tions are  essential  to  free  government,  the 
very  crown  and  glory  of  republican  Insti- 
tntions,  and  the  only  guaranty  of  their 


stability  and  perpetuity.  The  object  of 
the  Judicial  tribunal,  engaged  in  decid- 
ing upon  a  contested  election,  is  not  so 
much  to  determine  the  private  rights  ot 
the  parties,  as  to  decide  for  the  people 
whom  they  have  elected,  in  that  partica- 
lar  election,  according  to  the  very  right  ot 
the  case,  and  the  principles  of  Justice. 
Hence  we  find  that  at  common  law  amend- 
ments to  the  notice  are  permitted  only  to 
further  the  ends  ot  Justice,  and  to  promote 
a  true  and  impartial  decision  according  to 
the  evidence.  Mr.  Paine,  in  his  work  on 
Elections,  (section  840,)  thus  defines  this 
common-lawriehtof amendment:  "Where  . 
a  petition  is  defective  in  form  or  Bal>- 
stance,  it  may  be  amended  if  the  applica- 
tion be  made  at  the  earliest  possible  op- 
portunity. Such  an  amendment  is  allowed 
at  common  law  by  virtue  of  the  power 
which  a  court  of  record  possesses  to  allow 
amendments  in  furtherance  ofpublic  Jus- 
tice. When  there  is  a  charge  ot  fraud,  but 
no  averment  showing  how  the  fraud 
would  affect  the  result,  the  defect  may  tie 
remedied  by  amendment.  The  inquiry  in- 
volved in  a  contested  election  case  is  one 
which  deeply  concerns  the  public.  The 
question  is  broader  than  the  mere  claim 
ot  an  indlvlduni  to  the  office  in  contro- 
versy. It  is  whether  the  popular  will  has 
been  or  Is  about  to  be  defeated  or  thwart- 
ed by  mistake  or  fraud.  If,  therefore,  tbe 
statement  of  the  grounds  of  contest  lacks 
a  clearness  and  distinctness  of  allegation, 
always  desirable  in  Judicial  proceed  lags,  it 
Is  not  on  that  account  peremptorily  dis- 
missed; an  opportunity  to  amend  should 
be  afforded,  to  the  end  that  the  points  in 
controversy  may  be  developed,  and  tbe 
merits  of  the  case  determined.  It  may  be- 
come the  duty  of  the  court.  In  the  progress 
of  the  investigation,  to  protect  tbe  partiea 
from  surprise,  and  should  material  proof 
be  ottered,  which  reasonable  diligence 
should  not  have  anticipated,  an  oppor- 
tunity should  be  afforded  to  meet  it.  The 
public  interests  Imperatively  require  that 
tbe  ultimate  determination  of  the  contest 
should  In  every  Instance,  It  possible,  reach 
the  very  right  ot  tlie  case."  To  the  same 
effect,  see  the  recent  work  of  Mr.  McCraiy 
on  Elections.  §  419  See,  also,  same  au- 
thor, §  308.  These  principles  have  received 
the  sanction  ot  this  court  In  tbe  case  ot 
Halatead  v.  Rader,  27  W.  Va.  pp.  808.  809. 
This  case  (Halstead  v.  Rader)  cites  with 
approbation  Kneass'  Case,  Brightly,  Elect. 
Cos.  S37.  Upon  turning  to  that  case,  re- 
ported 2  Pars.  Eq.  Cas.  653,  we  find  a  very 
clear  recognition  ot  the  principle  "that 
amendments  are  reducible  to  no  certain 
rules,  but  that  each  case  must  be  left  to 
the  sound  discretion  of  the  court;  and 
that  the  best  principles  seem  to  be  that  an 
amendment  should  or  should  not  be  per> 
mltted  to  be  made,  as  would  best  tend  to 
the  furtherance  of  justice. "  In  the  exercise 
ot  this  sound  discretion,  the  court  should 
always  have  in  view  the  vindication  of 
the  ballot  and  the  elucidation  of  truth. 
Applying  these  principles  to  this  case,  tlie 
question  is,  did  the  county  court  wisely 
exercise  Its  discretion  as  a  Judicial  tribunal 
in  refusing  to  permit  the  respondent  to 
amend  his  petition  by  striking  therefrom 
the  names  ot  two  voters  whose  right  to 
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role  he  bad  impeached,  and  who,  an  ap- 
pears by  tlie  record,  and  the  flndhig  of  the 
county  court,  bad  voted  for  bla  opponent. 
It  fieenis  to  me  too  plain  for  any  elabora- 
tion that,  keeping:  in  view  the  main  duty, 
which  was  to  decide  the  contest  upon  its 
merits,  and  the  rery  right  of  the  case,  the 
connty  court  properly  refused  to  permit 
thecontestee  to  withdraw  from  the  arbit- 
rament of  the  court  a  proper  decision  as 
to  the  rifjcht  of  Davis  and  Anderson  to 
vote,  and  a  proper  determination  as  to 
which  candidate  received  their  sutfrage.  I 
am  of  O)>inlon,  therefore,  that  the  connty 
court  exerclNed  its  discretion  upon  sound 
principles,  and  in  accordance  with  the 
rules  of  the  common  law,  and  the  require- 
ments of  imbllr  luHtice.  The  Judgment  of 
the  circuit  conrt,  reversing  the  action  of 
the  lower  tribunal,  must  be  reversed. 

Enoubb,  Bbannon,  and  Holt,  J  J.,  cop- 
car. 


(87  Va.  4»)  

Hauper  et  ml.  v.  Vauoban  et  *1. 

{Supreme  Court  tj  AppeaU  (if  Virginia.    FSb. 
6,  ItiM.) 

Doma— Gharois  ok  thi  Lahi. — Riobts  aw 

UKIRS— APPCAIi. 

L  Psrtiea  siirKrieved  by  IntarlocntOTT  orders 
need  nol  appeal  ihcrefrom  until  Bnal  decree. 

8.  Where  the  owner  of  land  cbarKed  with  • 
legacy  dies  leaving  a  widow,  she  Is  not  entitled 
to  have  the  heirs'  shares  subjected  to  Its  pay- 
ment before  sobjectinr  her  dower  Interest 

3.  In  such  case  toe  widow  is  to  pay  a  sum 
equal  to  the  ancrefrate  of  her  annual  payments  of 
Interest  on  the  legacy  during  her  life,  caluulat- 
ing  at  compound  intereat,  ber  probable  life  to  be 
sscertalDed  from  the  tables  of  mortality;  snd 
the  heira  are  to  pay  the  balance. 

Oeo.  J.  Humltey  and  W.  W.  Eenry,  for 
appellants.  Mi-atle  Haakinn,  Wlllta  B. 
Uniitb,  and  T.  SI.  Miller,  for  appellees. 

Lact.  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Amelia  county 
rendere<l  at  the  March  term,  lKii8.  The 
ease  la  l)rlftiy  an  follows:  In  1%V  the  bill 
wan  tiled  by  one  Egbert  O.  YauKban,  as 
truHtee  for  one  Edwin  A.  Vausrhan, 
agiilnst  Sarah  E.  Vanghan,  the  widow 
and  executrix  of  James  O.  Vaughan,  de- 
ceosed,  who  is  now  the  appellee  8arah  E. 
Fllppin,  the  wife  of  the  appellee  E.  F. 
Flippin,  seeking  to  charge  the  lands  of  her 
testator  iind  deceased  husband,  James  O. 
Vaughan,  with  a  legacy  of  ^1,500,  be- 
qneathed  in  trust  to  the  said  James  O. 
Vaughan  for  the  benefit  of  the  said  Edwin 
A.  Vaughan  in  the  will  of  his  father,  Mil- 
ton Vaughan,  deceased,  who  died  in  1847, 
the  proHtH  and  iHsues  thereof  tnbe  applied 
to  the  maintenance  of  the  said  Edwin  A. 
Vaughan  during  his  life,  at  his  death  the 
same  to  be  divided  among  his  children, 
etc.  In  the  progress  of  the  suit  the  rights 
of  Edwin  A.  Vaughan  were  adjudicated, 
and  are  not  In  controversy  here.  But, 
the  said  E<lwln  A.  Vaughan  being  dead, 
the  claim  is  now  prosecuted  by  his  chil- 
dren for  the  corpus  of  the  .laid  trost  fund. 
Commissioners  appointed  to  divide  the 
lands  of  James  ().  Vaughan  between  his 
said  widow  and  their  children  divided  the 
land,  giving  the  widow  260  acres  of  the 
603  acres,  devised  to  James  O.  Vaughan 
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by  the  will  of  his  said  father,  Milton 
Vaughan,  deceased,  and  allotted  the  reslduc 
to  the  children  of  James  O.  Vaughan,— 
Amanda  R.,  who  had  married  the  appel- 
lant C.  H.  Harper,  Emma  O.  Vaughan, 
who  had  married  the  appellant  £.  M. 
Noble;  but  the  said  commissioners,  who 
were  appointed  by  the  county  court  of 
Amelia,  never  made  any  report  of  their  al- 
leged action,  which  was  therefore  never 
confirmed  by  the  said  court,  and  no  dow- 
er, therefore,  actually  assigned,  but  the 
cause  has  proceeded  as  if  such  were  the 
case,  and  a  commissioners'  report  in  the 
cause  so  nlleging  was  confirmed  by  the 
court.  And  on  the  18th  of  September, 
I8M0,  a  decree  was  rendered  in  the  cause, 
by  which  it  was  held  that  all  the  land  of 
the  said  James  O.  Vaughan  derived  un- 
der the  will  of  Milton  Vaughan  was 
chargeable  with  the  claim  of  the  children 
of  Edwin  A.  Vaughan,  but  -that  the  por- 
tion assigned  to  the  children  of  JameaO. 
Vaughan  was  first  liable  for  the  debt,  and 
the  portion  of  the  land  alloted  to  the  wid- 
ow liable  only  if  the  other  lands  should 
prove  insufficient  to  satisfy  the  claim  in 
question;  and  decreed  that. unless thesald 
children  of  James  O.  Vaughan  and  their 
husbands  should  pay  the  sum  of  f  1,642.44 
to  the  parties  named,  the  children  of  Ed- 
win A.  Vaughan,  within  60  days,  the  said 
lands  should  be  sold  by  a  named  commis- 
sioner, who  should  sell  the  said  land  on 
terms  tliere  designated,  and  leave  was  re- 
served to  the  petitioners  (the  children  of 
Edwin  A.  Vaughan,  who  had  so  appeared) 
to  sell  the  land  of  the  said  Sarah  E. 
Flippin  to  satisfy  an.v  deflclenc.v.  In  1881 
there  was  a  petition  by  Harper  and  wife 
and  Noble  and  wife  to  rehear  this  decree 
as  erroneous.  Nothing  seems  to  have  been 
done  with  this  petition,  but  the  said  spe- 
cial commissioner  appointed  to  sell  the 
land  ordered  to  be  sold  asstatod  above r^ 
ported  a  sale  of  thesame  to  Harper  and 
wife,  and  Noble  and  wife,  and  that  they 
had  not  complied  with  the  terms  of  sale  Id 
any  degree;  and  forthwith,  without  re- 
garding the  petition  for  rehearing,  and 
without  a  rule  to  show  cause,  a  resale  was 
ordered  of  the  said  land  at  the  risk  and 
cost  of  the  said  purchasers,  unless  they 
complied  within  30 days.  The  first  sale  re- 
ported was  for  $1,781.44;  the  second  sale 
was  to  the  same  parties  at  f  700.  and  no 
compliance  reported.  Again,  In  1882,  there 
was  another  attempt  at  a  sale,  and  there 
was  no  bidder,  but  the'  commissioner  re- 
ported an  offer  by  E.  M.  Noble  to  take  the 
land  at  $706,and  comply, and  recommend- 
ed that  this  be  accepted.  The  court  de- 
creed that  this  be  confirmed,  and  that, 
unless  these  terms  were  complied  with, 
there  should  be  still  another  sale,  and,  it 
the  proceeds  should  be  insufficient,  that 
then  the  said  commissioner  should  sell  the 
part  assigned  to  the  widow  as  dower.  A 
sale  of  thn  dower  land  was  reported  at 
f  1.502.  which  was  not  confirmed,  and  was 
afterwards  set  aside,  and  Flippin  and  wife 
summoned  to  show  cause  why  the  decree 
of  1880  confirming  commissioner's  report^ 
reporting  assignment  of  dower  to  the 
widow  should  not  be  set  aside,  and  sum- 
moned the  appellants  Harper  and  wife 
and  Noble  and  wife  to  show  cause  why 
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they  abonid  not  be  required  to  pay  the 
Jiffereoce  betweeu  tbe  amount  of  the  first 
Bale  and  the  second  sale.  The  appellants 
appeared,  and  denied  that  they  had  ever 
purchased  or  anthoriied  any  other  person 
to  purchase  for  them  at  their  first  sop- 
posed  purchase,  and  adduced  their  proofs 
to  sustain  their  defense.  Upon  considera- 
tion of  the  cause  as  it  now  appeared  (it 
anything  can  be  said  to  appear  where  so 
much  confusion  prevails)  the  circuit  conrt 
rendered  the  decree  complained  of  at  the 
March  term,  1889,  and  held  that,  "the 
court,  being  of  opinion  that  the  said  C.  H. 
Harper  and  E.  M.  Noble,  but  not  their 
wives,  are  bound  bj  their  purchase  of  the 
353  acres  of  land  sold  by  Commissioners 
Dance  and  Weisigerun  the  23d  of  February, 
18S1,  under  the  decree  of  the  September 
term,  1880,"  etc.,  doth  refuse  to  set  aside 
decree  of  March  term,  1881,  so  far  as  it 
binds  the  saidC.H.  Harperand E.M.Noble 
as  purchasers;  doth  set  aside  the  said  de- 
cree so  far  as  It  binds  their  said  wives; 
made  a  decree  against  the  said  purchasers 
for  $1,178.22,  with  interest  on  f  1,075.44. 
part  thereof,  from  August  25, 1888,  until 
paid,  that  being  an  amount  suffii'ient  to 
pay  the  said  debt,  but  not  as  much  as  tbe 
difference  between  the  first  and  second 
sales.  From  this  decree  the  appellants  C. 
U.  Harper  and  E.  M.  Noble  applied  for 
and  obtained  an  appeal  to  this  court. 

Tbe  decree  complained  of  Is  clearly  erro- 
neous, but  as  to  the  Interlocutory  decrees 
settling  the  principles  of  tbe  causo,  while 
the  parties  aggrieved  thereby  might  have 
appealed  therefrom,  they  were  not  obliged 
to  do  so,  but  were  entitled  to  await,  as 
they  have  done,  the  final  decree,  and  tbe 
appeal  Is  taken  in  time.  Tbe  errors  are 
to  be  found  In  the  first  decree  we  have 
considered  of  September,  1880.  The  debt 
sought  to  be  enforced  against  the  lands  of 
James  O.  Vaughan  was  superior  to  any 
claim  that  could  be  set  up  by  the  heirs  of 
James  O.  Vaughan,  as  such,  to  such  land. 
But  this  Is  not  less  true  of  any  claim  the 
widow  could  have  for  dower  in  the  said 
land :  and  there  Is  no  principle  by  which 
the  lands  devised  to  the  heirs  should  be 
flrstsubjectedand  thedower  landsexempt- 
ed,  except  as  to  any  deficiency  unpaid  by 
the  sale  of  the  lands  in  the  hands  of  the 
heirs.  The  lands  were  all  bound,  not  In 
different  degrees,  and  successively,  but  all 
equally,  and  all  primarily;  the  lands  in 
the  bands  of  the  heirs  to  theeztentol  their 
value,  if  necessary  to  pay  their  due  propor- 
tion, and  the  lands  of  the  widow,  In  lllce 
manner,  for  their  due  proportion,  before 
any  dower  rights  attached.  When  land 
is  subject  to  a  lien  paramount  to  the  wife*s 
right  of  dower,  the  widow  Is  not  entitled 
to  dower  before  satisfaction  of  the  lien, 
but  in  the  surplus.  If  any.  Code  Va.  §  22^. 
The  wife's  right  of  dower  is  postponed  to 
such  Hen  or  prior  incumbrance.  If  tbe  an- 
nual Interest  Is  to  be  paid,  then  the  widow 
Is  to  pay  one-tbird  of  the  annual  Interest, 
aa  ahe  has  one-third  of  tbe  laud.  If  the 
principal  Is  to  be  paid,  as  In  this  case,  the 
widow  Is  not  required  to  pay  one-third  of 
the  principal,  because  she  does  not  bold 
one-third  of  the  land  In  fee.  bat  only  tor 
lite,  and  tbe  amount  which  she  is  to  pay  is 
based  upon  her  life-Interest;  and  tbe  heirs 


are  to  pay  the  realdae,  because  they  receive 
not  only  the  two-thirds  In  he,  but  the 
remainder  of  the  one-third  at  tbe  death  of 
the  wife;  that  Is,  they  receive  the  whole 
after  tbe  one-third  for  the  life  of  the  widow 
has  been  taken  out.  The  amount  which 
the  widow  is  to  pay  an  lier  contribution 
to  the  principal  is  such  a  sum  as  would 
equal  tbe  aggregate  of  her  payments  of 
annual  Interest  (if  she  were  to  pay  It  dur- 
ing her  life)  reduced  to  cash,  calculating 
at  compound  interest.  The  computation 
is  made  by  taking  from  the  tables  of  mor- 
tality her  probable  duration  of  life,  and, 
having  thus  ascertained  approximately 
for  how  many  years  she  would  continue 
to  pay  the  annual  interest,  the  present 
cash  value  at  compound  interest  of  eacb 
payment  to  be  estimated,  and  the  aggns 
gate  is  the  amount  the  widow  must  con- 
tribute. Wilson  V.  Davlsson,  2  Rob.  (Va.) 
384;  Amer.  Aim.  18.35,  p.  84;  1  Lomax,  Dig. 
126;  Id.  51;  Earl  of  Portmore  v.  Taylor, 
4  Sim.  182;  Pugh  v.  Russell,  27  Grat.  801, 
and  cited  cases.  The  decree  complained 
of  being  clearly  erroneous  in  Its  failure  to 
correct  former  decrees  as  well  as  in  its 
provisions  for  further  action,  the  sam<i 
wUI  be  set  aside  anc|  annulled,  aud  the 
cause  remanded  to  the  said  circuit  court  to 
proceed  first  to  assign  dower  to  the  wid- 
ow, then  to  apportion  tbe  debt  due  on  tbe 
lands  of  James  O.  Vaughan  between  the 
shares,  respectively,  allotted  to  the  heirs 
«ind  to  the  widon,  with  Interest;  and, 
when  the  Just  share  which  each  Is  to  pay 
is  thus  ascertained,  each  party  to  be  cred- 
ited with  all  payments  actually  made, 
against  which  are  to  be  debited  a  proper 
charge  for  use  and  occupation. 


(87  Ta.  SS6) 

Richmond  &  D.  R.  Co.  v.  Risdon's  Aom'x. 


(Supreme  Court  of  Ap 
15, 


I  of  Virginia.    Jan. 


Mastsb  AXr>  Bbrvant  —  DBrsorm  Appuakczs— 

CONTBIBCTOBT  NbOUOBXCS. 

1.  A  railroad  company  is  not  liable  for  the 
death  of  an  employe  caused  by  his  foot  beine 
caught  In  an  open  frog,  If  it  is  of  the  standard 
sorti  though  It  is  the  only  frog  li^  Qxe  yard  not 
blocked,  if  the  employe  has  been  working  over  it 
for  a  long  time,  and  had  an  opportunity  to  be- 
come familiar  with  Its  character. 

2.  In  an  action  against  a  railroad  oompany 
for  the  negligent  killing  of  an  employe  it  ap- 
peared that  the  deceased,  who  was  an  experi- 
enced yard  brakeman,,  was  employed 'in  defend- 
ant's yard  to  uncouple  cars ;  that  on  a  dailc  night 
the  yard-master  directed  him  to  nnoonple  cars, 
which  were  standing  still,  and  then  ride  them 
back  on  a  switch,  but,  instead  of  doing  so,  he 
signaled  the  engineer  to  back,  and.  stepping  be- 
tween the  moving  oars  to  uncouple  them,  was 
killed.  Beld,  that  the  deceased  was  guilty  of 
contributory  negligence. 

Lewis,  F.,  dissenting. 

C.  M.  Blackford,  for  plaintiff  in  error.  & 
V.  Soathall  and  D,  Harmon,  Jr.,  for  de- 
fendant in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Albemarle 
county,  rendered  at  Its  October  term.lS89. 
F.  P.  Risdon,  an  employe  of  the  plaintitt 
In  error  company,  was  employed  «>n  the 
night  of  the  2d  of  March,  18S8,  In  the  com- 
pany's yard  at  Charlottesville,  in  unconii- 
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ling  care.  He  bad  been  employed  as  a 
yard  brakeman,  and  bad  niucb  experience 
aa  anch.  On  the  night  in  question  a 
freight  train  arrived  In  the  yard,  ^nd  was 
at  once  put  in  charge  of  the  yard  crew, 
'  consisting  of  the  yard-master,  Keys ;  the 
engineer  of  the  yard,  Coleman,  who  was 
in  charge  of  the  yard  engine;  Butler,  the 
fireman;  and  Risdon,  a  brakeman.  Keys 
had.  charge  of  the  crew,  and  gave  orders 
for  shifting  the  crew.  He  directed  that 
two  cars  should  be  placed  on  the  track, 
on  the  east  side  of  what  is  called  a  "three- 
throw"  switch,  which  Is  fashioned  accord- 
ing to  the  following  diagram : 


—aDd  two  on  the  siding  on  the  west  side 
of  the  main  track  at  this  three-throw 
switch,  and  four  were  to  be  left  on  the 
main  track.    The  night  was  dark.    The 


yard  engine  was  bitched  by  its  pilot  to  the 
south  end  of  the  train,  and  bad  its  front  to- 
wards tbenorth.  Keys  ordered  the  train  to 
move  south  until  it  had  cleared  thaswitcb 
some  7U  feet.  He  then  so  changed  the 
switch  that  when  the  train  bat-ked  it 
would  mn  the  train  in  on  the  right  or 
eastern  siding.  He  (hen  walked  south  to 
where  the  train  was  standing,  and  got 
np  on  the  south  end  of  the  second  car  from 
the  rear,  and  uncoupled  it  from  the  third, 
and  gave  the  signal  to  the  engineer. to 
come  back,  and  rode  back  on  the  top 
of  the  second  car  holding  the  brake,  and 
the  engineer  pushed  the  train  upon  the 
eastern  or  right  siding,  where  the  two 
cars  were  left  standing.  Keys  having  out 
down  the  brakes.  Before  leaving  the 
switch  Keys  told  Risdon  that  at  this  stage 
be  was  to  change  the  switch,  po  as  to 
throw  the  train  on  the  left  or  we«t  track, 
and  then  to  uncouple  two  others,  signal 
the  eng^ineer  to  come  back,  cut  the  two 
cars  loose,  and  ride  them  in  on  the  left  or 
western  siding.  Risdon  did  change  the 
switch,  and,  standing  at  his  place  at  the 
switch,  signaled  the  engineer  to  come 
back,  which  he  did  slowly,  about  foui 
miles  an  hour,  and  as  the  train  coming 
back  passed  Risdon  be  ran  in  between  the 
cars  to  uncouple  them  while  lu  motion, 
stepped  upon  the  middle  frog,  marked  "5" 
on  the  diagram,  got  his  foot  caught  fast, 
and  was  run  over  and  killed,  his  shoe  still 
sticking  fast  in  the  frog.  His  administra- 
trix sued  the  company,  and  recovered 
damages  on  the  first  trial  to  the  amount 
of  f8,()00,  bat  this  verdict  the  trial  court 
set  aside,  and  awarded  a  new  trial  to  the 
defendant  company.  At  the  second  trial 
the  verdict  was  for  f7.250,  and  the  court 
refused  to  set  that  aside,  and  rendered 
Judgment  in  accordance  therewith,  where- 
upon the  defendant  applied  for  and  ot>- 
talned  a  writ  of  error  to  this  court. 

All  the  evidence  Is  certified,  and,  by  vir- 
tue of  the  statute  in  this  state,  (section 
3484  of  the  Code  of  Virginia,)  the  evidence 
mnst  be  considered  according  to  the  well- 
understood  rule  as  to  a  demurrer  to  evi- 
dence so  often  stated  here,  and  familiar  to 
the  profession.  Railroad  Co.  v.'  Moore's 
Adm'r,  78  Va.  96,  97,  and  cases  cited.  Con- 
ceding that  the  frog  in  question  was  a 
dangerous  frog,  that  it  was  the  only  dan- 
gerous frog  In  the  yard,  and  conceding 
that  this  frog  could  have  been  rendered 
safe  by  blocking  it,  still  It  is  an  established 
fact  that  the  d^'ceased  had  been  employed 
in  this  very  yard,  over  this  very  frog,  for 
some  time  before,  and  that  this  frog  was 
under  his  eyes  at  all  times.  Just  as  It  was 
when  his  foot  was  caught  in  it.  It  Is  also 
true  that  the  evidence  shows  that  this 
frog,  like  all  other  frogs  used  by  this  com- 
pany, was  of  tbe  standard  kind, — was  a 
standard  frog.  If  this  deceased  person 
was  an  employe  of  the  defendant  com- 
pany, and  this  dangerous  frog  was  open 
and  obvious,  did  be  not  assume  the  risk 
incurred  concerning  it  by  being  in  the  com- 
pany's employment?  Nothing  Is  better 
settled  than  that  the  implied  contract  be- 
tween the  employer  and  employe  is  that 
the  latter  takes  upon  himself  all  the  nat- 
ural risks  and  perils  incident  to  the  service. 
When  a  servant  enters  upon  an  employ- 
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ment  he  accepts  the  service  sabject  to  the 
risks  incidental  to  It.  An  employe  who 
contracts  for  the  performance  of  hazard- 
ous duties  aoBumes  such  risks  as  are  inci- 
dental to  their  discharge  from  causes  open 
and  obvious,  the  dangerous  character  of 
which  causes  be  had  opportunity  to  ob- 
serve and  ascertain.  If  a  man  chooses  to 
accepteiuplojrment,orcontlnues  in  it  with 
the  knowledge  of  the  danger,  he  must 
abide  the  consequences,  so  far  as  any 
claim  against  the  employer  is  concerned. 
Clark's  Adm'r  v.  Railroad  Co.,  78  Va.  717. 
It  was  the  duty  of  the  company  to  exer> 
else  all  reasonable  care  to  provide  and 
maintain  safe,  sound,  and  suitable  ma- 
chinery, road-way,  structures,  and  instro- 
mentalities:  and  it  must  not  expose  its 
employes  to  risks  beyond  those  which  are 
incident  to  the  employment,  and  were  in 
contemplation  at  the  time  of  the  contract 
of  service;  and  the  employe  had  a  right 
to  presume  that  the  company  had  dis- 
charged these  duties.  O'Connell's  Case,  20 
Md.212:  Hcaily'BCaBe,27Md.689;  Wonder's 
Case.  82  Md.  419;  Clark's  Adm'r  v.  Rail- 
road  Co.,  supra;  Railroad  Cn.  v.  Cottrell, 
88  Va.  619,  8  8.  B.  Rep.  123,  and  cited  caMS. 
While  this  is  true,  however,  the  railroad 
company  is  not  the  insurer  of  the  safety 
of  the  employes.  Its  duty  to  them  is  dis- 
charged by  the  exercise  of  ordinary  care; 
and  by  ordinary  care  is  meant  such 
watchfulness,  caution,  and  foresight  as,  un- 
der all  the  circumstances  of  the  particular 
service,  a  corpora  tion  con  trolled  by  careful, 
pruden  t  officers  ough  t  to  exercise.  Hence  1 1 
is  not  required  to  change  its  machinery  in 
order  to  apply  every  new  Invention  or  sup- 
posed improvement  in  appliance,  and  it 
may  even  have  in  use  a  machine  or  appli- 
ance for  its  operation  shown  to  be  less  safe 
than  anotber  in  use,  without  being  liable 
to  its  employes  lor  the  non-adoption  of 
the  Improvement,  provided  that  the  em- 
ploye be  not  deceived  as  to  the  degree  of 
danger  which  he  incurs.  Darracott  v. 
Railroad  Co.,  83  Va.  294,  2  S.  E.  Rep.  511. 
The  frug  in  question  was  of  the  standard 
sort,  and  it  was  such  as  this  employe  well 
understood,  or  might  wtih  ordinary  care 
have  well  understood,  because  It  was  un- 
der his  eyes  in  his  daily  work,  not  only 
here  but  at  every  switch  at  which  his  duty 
called  upon  him  to  stand.  A  striking  lllns- 
tration  of  this  is  furnished  by  the  late  case 
of  Stewart's  Adm'r  v.  Railroad  Co.,  (Va.) 
reported  in  11  S.  E.  Rep.  885,  the  coal- 
chute  in  tbatcase  being  characterized  as  a 
"man-trap,"  as  this  frog  in  this  case  has 
been.  In  that  case  the  coal-pier  was  first- 
class  in  construction  in  every  respect,  yet 
the  chutes  were  not  covered  up.  In  this 
case  the  trog  was  a  standard  frog,  but  it 
was  not  blocked.  In  the  case  of  Darra- 
cott V.  Railroad  Co.,  supra,  page  294, 
83  Va.,  and  page  614,  2  S.  E.  Rep.,  the 
duties  of  an  employe  are  set  forth,  where 
It  is  said:  "And  he  must  Inform  himself, 
as  far  as  he  reasonably  can,  respecting 
the  dangers  as  well  as  the  duties  Incident 
to  the  service  lipon  which  he  enters."  It 
has  accordingly  been  held  in  numeroos 
cases,  and  the  principle  is  elementary  that, 
when  the  employe's  willful  disobedience 
of  the  company's  rules  is  the  proximate 
cauite  of  the  injury  complained  of,  no  re- 


covery can  be  had  of  the  company.  And, 
in  general,  any  negligence  of  the  employe 
amounting  to  the  want  of  ordinary  care, 
which  is  the  proximate  cause  of  the  injury, 
will  defeat  an  action  against  the  com- 
pany. See  that  case  ajid  the  cases  cited. 
We  do  not  think  that  the  railroad  com- 
pany was  guilty  of  any  negligence  in  hav- 
ing this,  a  standard  frog,  at  this  and  every 
other  switch  on  its  line;  nor  was  it  negli- 
gence in  the  company  not  to  block  up 
this  frog. 

But  this  employe  was  clearly  negligent 
in  going  between  these  moving  cars  In  the 
dark  to  uncouple  them.  It  was  contrary 
to  his  orders,  which  were  to  uncouple  and 
ride  them  in.  He  might  have  uncoupled 
them  while  standing,  before  he  started 
them  by  his  signal  to  the  engineer  to 
come  back;  or  he  might  have  suffered 
them  to  run  in  on  the  left  siding  at  the 
three-throw  switch,  stopped  them  by  a 
signal  from  his  lantern,  and  then  he  could 
have  uncoupled  them  while  standing  still 
on  the  siding;  either  was  perfectly  sate, 
and  one— the  first— sate  way  was  the  one 
he  was  ordered  to  pursue;  but  either 
would-  have  involved  a  walk  In  the  dark 
of  some  little  distance,  which,  although  dis- 
agreeable, would  have  been  safe,  and  he 
could  have  done  this  as  easily  as  the  yard- 
master,  who  did  it  that  way  a  few  min- 
utes before,  before  his  eyes.  But  be 
chose  to  disobey  his  orders,  and  risk  it, 
although  hakardoas,  and  ran  In  upon  his 
perilous  venture,— perilous  at  night,  with 
or  without  the  presence  of  a  trog.  In  the 
dark  he  could  not  see  where  he  stepped. 
A  rolling  stone,  a  small  hole,  a  misstep 
upon  the  side  of  a  rail  or  cross-tie,  or  on 
anything  casually  there,  would  have  made 
the  undertaking  dangerous;  but  here  was 
a  frog  known  to  him  to  be  dangerous,  and 
which  he  knew  was  just  where  It  was, 
and  was  obliged  to  l>e  close  to  this  switch, 
and  yet,  as  the  cars  passed  the  switoh,  he 
ran  in  right  over  the  frog,  and  was  un- 
fortunately caught  and  held  by  It,  and 
met  a  horrible  death,  which  all  humanity 
must  deplore.  But  was  the  result  caused 
by  any  fault  or  neglect  of  duty  by  the 
company?  We  think  not.  And  was  not 
his  own  inconsiderate  rashness  the  proxi- 
mate cause  of  the  misfortune  which  befell 
him?  We  think  it  was.  And  It  follows 
that  he  cannot  recover  damages  against 
the  company  for  this  injury,  which  he 
brought-  upon  himself.  It  is  clear  that 
the  circuit  oourt  erred  in  its  judgment  in 
refusing  to  set  aside  this  verdict  and  grant 
the  defendant  a  new  trial,  and  the  said 
judgment  mast  be  reversed  and  annulled. 

HiNTON  and  Richabdson,  J  J.,  absent. 

Lbwis,  p.  I  dissent  from  the  opinion  ot 
the  court  in  this  case.  I  am  at  a  loss  to 
see  how,  upon  this  record,  such  a  conclu- 
sion could  be  reached.  There  were  two 
verdicts  for  the  plaintiff  in  the  court  be- 
low. The  first  was  for  f  8,000.  which  was 
set  aside;  the  second  was  tor  f7,2S0.  upon 
which  judgment  was  entered;  and  the  ev- 
idence (not  the  facts)  is  certified.  The 
case,  therefore,  comes  before  us  as  on  a  de- 
murrer to  evidence.  Code,  $8484.  So  that 
the  appellant  must  be  considered  us  ad 
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mitting  all  that  the  Jury  could  reasonably 
Infer  from  the  plaintiffs  evidence,  and  as 
fi'alTlog  all  its  own  evidence  which  con- 
tradlcts  the  plaintiff's  evidence,  or  the 
credit  of  which  Is  impeached,  and  all  infer- 
ences from  Its  own  evidence  which  do  not 
necessarily  flow  from  it.  This  important 
rule,  now  eetablisbed  by  the  statute  in 
such  cases,  although  recognixed  in  the 
opinion  of  the  court  as  applicable  here, 
has,  nevertheless,  in  the  disposition  of  the 
case,  as  it  seems  to  me,  been  utterly  ig- 
nored, and  the  case  dealt  with  as  though 
we  were  sitting  here  to  perform  the  ordi- 
nary functions  of  a  ]ury.  There  are  bat 
two  questions  In  the  case.  The  first  is 
whether  the  company  was  negligent;  and, 
secondly,  whether  the  plaintiff's  intestate 
was  guilty  of  such  contributory  negligence 
as  to  defeat  a  recovery.  Upon  Doth  of 
these  questions  two  Juries  have  found  in 
favor  of  the  plaintiff,  and  the  last  verdict 
was  approved  by  the  learned  judge  who 
presided  at  the  trial,  and  saw  the  wlt- 
neases,  and  heard  them  testify.  It  is  under 
the  latter  verdict  alone  that  the  defend- 
ant in  error  claims,  and  unless  that  ver- 
dict, when  viewed  In  the  light  Just  men- 
tioned, be  probably  wrong,  it  Is  our  duty 
to  affirm  It,  accoralng  to  the  rule  estab- 
lished by  decisions  o(  this  court  almost 
without  number.  There  is  no  dispute  as 
to  the  law  of  tbecase.  It  isnot  contended 
that  a  railroad  company  is  the  Insurer  of 
the  safety  of  Its  employes,  nor  that  It  Is 
bontad  to  provide  only  the<  best  and  safest 
instrumentalities,  nor  that  it  Is  required 
to  change  its  machinery  in  order  to  apply 
every  new  Invention  or  supposed  im- 
provement In  appliance.  But  It  Is  con- 
tended, as  both  the  supreme  court  of  the 
Dnited  States  and  this  court  have  repeat- 
edly declared,  that  it  must  not  expose  its 
employes  to  perils  or  hazards  against 
which  they  may  beguarded  by  proper  dili- 
gence (in  its  part ;  or.  In  other  words,  that 
it  is  bound  to  exercise  ordinary  care,  not 
only  in  supplying,  but  in  maintaining, 
suitable  and  safe  instrumentalities,  includ- 
ing a  safe  track.  Hough  V. Hallway  Co., 
100  U.  S.  213;  Railroad  Co.  v.  McKenxie,  81 
Va.  71.  Now,  whether  or  not  this  duty  in 
the  present  case  has  been  performed  by 
the  defendant  company  was  peculiarly  a 
question  for  the  Jury ;  for,  as  was  said  by 
the  court  in  Carrington  v.  Flcklin's  Ex'r, 
32  Orat.  070,  what  will  amount  to  proof  of 
negligence  is  necessarily  a  question  of  fact 
depending  upon  a  great  variety  of  circum- 
stances which  the  law  cannot  define,  and 
which  must  therefore  be  left  to  the  Jury 
upon  the  particular  circumstances  o(  each 
ease.  In  the  present  case,  the  jury  having 
found  negligence  on  the  part  of  the  defend- 
ant, I  do  not  see  how,  in  the  light  of  the 
rule  applicable  to  a  demurrer  to  evidence, 
and  giving  to  the  verdict  the  weight  to 
which  it  Is  entitled,  that  finding  can  be 
properly  disturbed.  Railroad  Co.  v.  Med- 
uy,  76ya.499;  Improvement  Co.  v.  Smith's 
Adm'r.  8S  Va.  306,  7  S.  E.  Rep.  865.  That 
the  frogs  were  dangerous  is  not  dis- 
puted ;  but  it  is  contended  that  thoy  were 
of  the  standard  pattern,  and  that  that 
tact,  of  Itself,  repels  the  imputation  of 
negligence.  From  this  view  I  dissent.  If 
a  standard  frog,  unguarded  and  situated 


as  this  one  was,  in  a  place  where  there  are 
many  tracks,  and  where  cars  are  shifted 
at  all  hours  of  the  day  and  night,  is  not 
reasonably  safe,  then  the  company,  in  al- 
lowing it  to  remain  unguarded,  wasguilty 
of  negligence,  and  the  jury  rightlyso  found. 
Nor,  upon  this  point,  are  we  left  to  infer- 
ence. The  expert  evidence  for  the  plaintiff 
is  conclusive  that  thedangerous  condition 
of  the  frogs  could  easily  have  been  guarded 
against  by  the  device  of  "filling"  them 
with  cinders,  which  Sim  pie  and  inexpensive 
method  renders  them  safe  to  those  whose 
duties  call  them  upon  the  track,  and  at 
the  same  timedoee  not  interfere  with  their 
ordinary  use.  The  witness  Perry,  who  for 
a  number  of  years  was  in  the  employ  of 
the  defendant  company  as  road-master, 
testifies  that  at  terminal  points,  or  In 
yards  where  much  switching  Is  done,  the 
frogs  ought  always  to  be  filled,  as  a  pro- 
tection to  switchmen ;  and  this  is  so  wcdl 
understood,  he  says,  that  the  lawsof  some 
states  expressly  require  It  to  be  done.  And 
why  should  they  not  be  filled?  Why 
should  the  servant  be  exposed  to  unnec- 
essary risks  that  ran  so  easily  be  guarded 
against?  Is  the  rule  that  the  master  must 
exercise  reasonable  or  ordinary  care  a 
meaningless  phrase,— a  mere  Jingle  of 
words?  I  think  not.  As  was  said  In  the 
Hough  Case,  it  is  the  duty  of  the  master 
Dot  to  expose  the  servant  to  perils  or 
hasards  against  which  he  may  be  guarded 
by  proper  diligence  on  the  part  of  the 
master,  and  that  the  master  is  bound  to 
observe  all  the  care  which  prudence  and 
the  exigencies  of  the  situation  require,  In 
providing  the  servant  with  machinery  or 
other  instrumentalities  adequately  safe  tor 
use  by  the  latter.  And,  among  other 
cases,  the  court  cited  with  approval  an 
English  case  in  the  exchequer  chamber,  in 
which  a  recovery  was  snetained  for  in- 
juries received  by  the  servant  Inconse- 
quence of  certain  dangerous  machinery  be- 
ing allowed  to  remain  nnfenced.  In  the 
present  case  prudence  and  the  exigencies 
of  the  situation  clearly  required  the  com- 
pcuiy,  I  think,  to  fill  the  frogs  In  its  yard, 
or  otherwise  to  protect  its  servants 
against  th>;m,  and  the  Jury  were  therefore 
warranted  In  finding  that.  In  the  absence 
of  such  precautions,  they  were  not  ade- 
quately sate  tor  use  by  the  deceased. 

But,  In  addition  to  this,  the  evidence 
shows  that  the  particular  frog  which 
caused  the  death  of  the  deceased  was  differ- 
ent from  all  the  other  frogs  in  the  yard. 
The  certificate  of  the  evidence  also  stated 
that  the  difference  ^as  explained  to  the 
jury ;  but  the  explanation  Itself  is  not  in 
the  record.  We  are  therefore  to  infer  that, 
in  the  judgment  of  the  jury,  this  frog  was 
more  dangerous  than  the  others,  and  that, 
If  the  others  were  "adequately  sate, "it 
was  not.  This  Is  obviously  a  most  im- 
portant point  in  the  case,  and,  as  all  the 
evidence  is  not  before  us  upon  which  the 
jury  acted,  the  presumption  is  that  the  ver- 
dict is  right,  especially  as  it  was  approved 
by  the  trial  Judge.  McArter  v.  Origsby, 
84  Va.  159.4S.E.  Rep.  369;  Adams  v.  Hays, 
86  Va.  153,9  S.   E.  Rep.  1019.    That  the 

8 resent  case  widely  differs  from  the  Clark 
ase,  78  Va.  717,  which  was  the  case  of  an 
overhead  bridge,  and  from  the  Darracott 
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Case.  88  Ta.  394,2  S.  E.  Rep.  S11,  which 
was  the  cane  of  a  three-link  couplinK:,  is 
too  plain  tu  reqaire  discusHion.  ADd  the 
same  remaric  applies  with  (neater  force,  if 
poBHible,  tu  the  Stewart  Case,  (Va.)  11  S. 
E.  Rep.  8S5.  In  thelatter  case  thedeceased, 
when  Icllied.  was  not  only  a  trespasser 
but  had  lieen  expressly  warned  against 
the  6aniiern  of  the  place  where  he  reckless- 
ly walked  to  his  death.  It  is  contended, 
.howevfr.  that  in  the  present  case  the  do- 
ceasefi  knew  of  the  dangerous  character  of 
the  froK  in  question,  and  that  his  own 
ne;;liKfUL-e  was  the  proximate  cause  of  bis 
death.  There  is  no  proof  that  be  was  ac- 
quainted with  the  character  of  the  frog; 
and.  viewing  the  case  in  the  light  of  a 
demurrer  to  evidence,  the  presumption  is 
that  he  was  not.  The  evidence  is  that  at 
thetinieuf  his  death  he"  was  not  regularly 
engaged  in  the  yard,**  and  that  he  was 
worklngthat  night  in  another  man's  place. 
Nor  is  there  any  proof  that  he  ever  saw 
the  frog  at  all,  or  that  be  bad  any  oppor- 
tunity of  seeing  it.  The  night  was  dark, 
and  it  does  nut  appear  that  bis  attention 
bad  been  called  to  it.  It  is  true,  he  had 
been  a  brakenian  in  the  yard  before,  but 
when,  or  how  long,  he  was  there  does  not 
appear.  Nor  was  It  proved  tbat  the  frog 
was  there  at  tbat  time;  non  couotat  it 
was  not  put  there  afterwards.  Yet  the 
statement  in  the  opinion  of  the  court  tbat 
the  frog  "was  known  to  bim  to  be  dan- 
gerous** constitutes  in  large  measure  the 
basis  for  the  reversal  of  the  judgment.  It 
was  certainly  not  a  necessary  Inference 
from  the  fact  of  bis  previous  employment 
in  the  yard  that  the  frog  was  there  at  the 
same  time,  and  the  burden  of  proving  con- 
tributory negligence  was  on  the  defend- 
ant. Improvement  Co  v.  Andrew,  88  Va. 
270,  9  8.  I::.  Rep.  1015.  Then,  was  It  negli- 
gence on  the  part  of  the  deceased  to  go  in 
between  the  moving  cars  to  uncouple 
them?  The  jury  found  that  It  was  not, 
but  the  court  is  of  opinion  that  it  was.  I 
think  the  jury  were  right.  There  is  no  rule 
of  the  company  forbidding  its  employes  to 
uncouple  cars  while  in  motion,  (or  at  least 
no  such  rule  was  proven;)  and  it  was  the 
constant  and  "notorloua"  habit  of  the 
men  to  do  it.  Keys,  the  yard-master, 
testifies  that  he  did  it  himself.  It  was 
proved,  moreover,  tbat  it  is  not  regarded, 
among  railroad  men  of  reasonable  Judg- 
ment, as  dangerous  or  incautious  to  go 
between  cars  moving  at  the  rate  of  three 
or  four  miles  an  hour  to  uncouple  them; 
and  It  was  only  at  the  rate  of  four  miles 
an  hour  that  the  train  was  moving  when 
the  deceasod  was  killed.  "I  could  do  it," 
says  Uay,  a  contractor  in  the  defendant's 
employ,  "with  perfect  safety;"  and  there 
is  other  evidence  to  the  same  effect.  But 
it  is  said  tbat  the  deceased.  In  going  in 
between  the  cars,  violated  the  express 
orders  of  his  superior  officer,  and  hence 
assumed  the  risk  of  doing  so.  Upon  this 
point  I  am  content  to  let  the  evidence 
speak  for  itself.  The  witness  Keys,  under 
whose  charge  the  deceased  was,  testified 
that  in  executing  the  order  given  him  to 
uncouple  and  side  track  two  of  the  cars  he 
(the  deceased) "bad  fourthtngsto  do,  vis.: 
(1)  To  throw  the  switch;  (2)  to  signal 
the  engineer  back ;  (3)  to  cut  the  car  loose ; 


and  (4)  to  get  upon  the  car  and  bring  it 
back,  "—all  of  which  things  he  had  to  do 
successively.  It  was  also  proved  tbat  it 
was  the  duty  of  the  engineer  to  obey  the 
signal,  and  it  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  tbat 
be  obeyed  it  promptly.  Then  to  obey  the 
order  to  cut  the  car  louse  and  "ride  it  in," 
after  signaling  the  engineer  to  move,  the 
deceased  was  obliged  to  go  in  between  tbe 
moving  cars,  as  be  did,  and  as  "the  uni- 
versal custom  "  of  switchmen  in  tbat  yard 
was.  And  here  it  may  be  remarked  that, 
if  this  custom  was  universal  and  notorioua, 
as  the  evidence  shows  it  was,  without  any 
rule  of  the  company  against  it,  then  tbe 
Jury  had  a  right  to  Infer  that  it  was  fol- 
lowed with  the  acquiescence  of  the  com- 
pany. It  is  true,  tbe  same  witness,  in  a 
subsequent  part  of  bis  examination,  says 
he  told  tbe  deceased  not  to  go  in  between 
tbe  cars,  and  that  he  often  told  him  not  to 
go  between  moving  cars.  He  says,  how- 
ever, the  deceased  was  "not  more  venture- 
some than  others, "  and  it  is  fairly  infera- 
ble, I  think,  that  these  orders  were  given 
in  a  general  way,  and  on  some  other  oc- 
casion or  occasions  than  the  one  in  ques- 
tion. At  all  events,  if  such  an  order  was 
given  at  that  time,  it  was  totally  irrecon- 
cilable with  the  positive  order  above  men- 
tioned ;  for  to  have  ordered  the  deceased 
to  signal  the  train  back,  and  then  to  nn- 
couple  and  ride  tbe  car  in,  but  not  to  go 
between  tbe  cars,  would  have  been  very 
much  like  ordering  one  to  swim,  but'  not 
tu  go  near  the  water.  It  is  very  clear,  I 
think,  that  there  in  nothing-  in  tbe  record 
to  justify  an  appellate  court  in  setttnK 
aside  tbe  verdict  of  the  Jury,  and  that  tbe 
Judgment  «f  the  circuit  court  ought  to  be 
aUirmed. 

(87  V«.  «*) 


MnscoB  T.  Commonwealth. 

(5ttpreme  Court  qf  Appeals  of  Virginia.    Feb. 
12,  ItWl.) 

HoMicisB— Chxnob  of  Vbntj»— Jubt— Bvidbscb. 

1.  On  indiotment  for  murder  defendant  made 
alBdavit  that  the  prejudice  aminst  him  waa  such 
tbat  he  coi^ld  not  have  an  Impartial  trial,  and 
sobmitted  newspaper  extracts  asserting  his  guilt. 
Several  witnesses  testified  that  the  pr^ndice  waa 
not  greater  than  usual  in  such  cases,  and  that 
they  were  satisQed  a  fair  trial  could  be  bad. 
jBTetd,  that  the  judge  did  not  ahuse  his  discretion 
in  denying  a  change  of  venue. 

a.  Defendant  cannot  complain  of  tbe  quaah- 
ing  of  a  venire  facias  on  his  own  motion. 

8.  A  venire  faeUta  should  be  quashed  for  Ir- 
regularity on  Its  face,  though  it  has  been  ex- 
hausted by  the  answer  of  the  venire. 

4.  Where  the  record  shows  that  an  instmotton 
uonld  not  have  prejudiced  defendant  it  is  not 
ground  for  reversal  of  a  judgment  against  him. 

5.  Declarations  of  defendant,  Jnst  iMfore  tbe 
Icilling,  tbat  be  felt  like  killing  some  one,  ate  ad- 
missible to  show  his  frame  of  mind. 

Facstlbbot,  J.,  dissenting. 

Error  to  corporation  conrtof  Cbarlottes- 
ville. 

J  limes  H.  Hayes  and  Saml.  M.  Page,  for 
plaintiff  in  error.  R.Taylor  Soott,  Attj. 
Gen.,  for  tbe  Commonwealtb. 

HiNTON,  J.  This  Is  the  sequel  of  tbe 
case  of  Muscoe  ▼.  Commonwealth,  report- 
ed in  86  Va.  443, 10  S.  E.  Rep.  534.  On  the 
former  appeal  Judgment  was  reversed,  and 
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a  new  trial  was  awarded  (or  errors  in  the 
third  and  fourth  Instructione  given  by  the 
trial  court.  The  prisoner  was  again  tried 
at  the  February  term,  1890,  of  the  corpo- 
ration court  of  the  city  of  t'harlottesville, 
was  found  guilty  of  murder  in  the  first  de- 
gree, and  was  sentenced  to  be  hanged 
therefor  on  the  24tfa  day  of  March,  1890. 
Thereupon  the  prisoner  applied  for  and 
obtained  a  writ  of  error  to  said  judgment 
from  this  court.  Tn  his  petition  several 
groands  of  error  are  set  out,  which  will 
be  considered  in  the  order  of  presentation. 
Of  these  assigmnents  of  error,  the  first 
and  most  important  is  based  upon  the 
action  of  the  corporation  court  In  overrul- 
ing the  prisoner's  motion  for  a  change  of 
venire.  After  he  bad  been  arraigned,  and 
had  submitted  a  motion  for  a  change  of 
venire,  which  was  overruled,  he  moved 
for  a  change  of  venue,  and  in  support 
thereof  filed  his  affidavit,  with  certain  ex- 
hibits. In  his  affidavit  he  expressed  the 
belief  that  there  existed  such  prejudice 
against  him  in  the  city  of  Churlottesville 
and  its  vicinity  that  it  would  be  impossi- 
ble for  him  to  obtain  a  fair  and  impartial 
verdict  at  the  bands  of  a  jury  of  that  city 
or  community.  That  during  the  time  of 
bis  previous  trial  and  since  various  ru- 
mors and  newspaper  reports  of  his  case 
had  been  circulated  throughout  the  city 
and  county,  to  ouch  an  extent  that  nearly 
every  citizen  had  expressed  adecided  opin- 
ion, or  fully  made  up  his  mind,  as  to  his 
guilt  or  innocence,  and  in  nearly  every 
case  to  bis  prejudice.  Ue  calls  especial  at- 
tention to  a  curd  of  S.  B.  Wood,  the  may- 
or of  Charlottesville,  published  soon  after 
bis  arrest,  and  circulated  in  the  Chronicle, 
a  newspaper  published  in  said  city, 
wherein  the  mayor  stated  that  the  affiant 
was  the  man  who  had  committed  the 
murder,  and  called  upon  the  citizens  to  de- 
sist from' any  attempt  to  break  the  law, 
by  lynching  the  affiant,  and  assuring  the 
public  thnt  the  affiant  would  be  hung  in 
30  days  after  sentence  was  passed  upon. 
He  also  exhibits  certain  extracts  from  the 
same  local  paper,  which  do  not  seem  to 
us  to  have  the  weight  attributed  to  them 
by  the  counsel  for  the  prisoner,  and  to 
which  we  do  not  deem  it  necessary  fur- 
ther to  allude.  In  opposition  to  this  mo- 
tion, the  commonwealth  introduced  sever- 
al witnesses,  who  testified  substantially 
as  follows:  That  the  prejudice  against 
the  prisoner  was  not  greater  than  is  usual 
In  similar  cases,  or  than  it  had  been  in 
the  cases  of  Martin  and  Morgan,  who  had 
been  tried  for  lilie  crimes  but  a  short  time' 
before ;  that  the  feeling  against  the  pris- 
oner had  abated  since  the  first  trial,  and 
that  they  were  satisfied  that  the  prisoner 
could  obtain  a  fair  and  impartial  trial  In 
the  city  of  Charlottesville.  Now,  upon 
this  state  of  facts,  has  the  prisoner  shown 
himself  to  be  legally  entitled  to  a  change 
of  venue?  The  reasons  for  having 
crimes  tried  in  the  locality  wherein  they 
have  been  committed  are  both  weighty 
and  obvious;  and  a  criminal  case,  there- 
fore, ought  not  to  be  sent  elsewhere  for 
trial,  unless  it  is  made  to  appear  to  the 
;ourt  in  which  the  case  is  pending  tbat  a 
trial  in  the  vicinage  is  lilcely  to  result  in  a 
niscarriage  of  justice, — tho^t  is,  that  the 


community  has  been  ao  warped  by  pas- 
sion or  prejudice  that  there  is  danger  of 
the  jury  being  infiuenced  by  the  opinions 
and  prejudice  of  the  public^  and  not  en- 
tirely and  exclusively  by  the  evidence.  In 
reaching  a  verdict.  As  was  said  by 
Judge  Daniel,  in  Wormeley's  Caue,  10 
Orat.  672:  It  may  be  safely  affirmed, 
tbat  the  mere  affidavit  of  the  prisoner  of 
bis  fears  or  belief  that  he  cannot  ob- 
tain a  fair  trial  in  the  county  is  not 
sufficient  to  sustain  the  motion,  but 
that  he  should  be  required  to  show 
by  independent  and  disinterested  testi- 
mony such  facts  as  malie  it  appear  proba- 
ble at  least  that  his  fears  and  belief  ar^ 
well  founded.  On  the  other  hand,  when 
such  facts  are  stated  and  shown  by  the 
prisoner,  and  not  auccessfuily  opposed  or 
explained  on  the  part  of  the  common- 
wealth, no  arguments  of  inconvenience  or 
delay  shunld  be  permitted  to  stand  in  the 
way  of  the  great  end  to  be  attained, — a 
fair  and  impartial  trial.  Coming  now  to 
the  evidence  in  favor  of  this  application, 
and  admitting  that  some  of  the  utter- 
ances upon  which  so  much  stress  was  laid 
by  the  counsel  for  the  prisoner  were  both 
ill-judged  and  ill-timed,  yet  it  does  not 
seem  to  us,  after  a  careful  consideration 
of  all  that  has  been  said,  that  such  a 
foundation  was  laid  for  the  motion  as 
made  it  incumbent  on  the  trial  judge  to 
send  the  case  to  some  other  court.  The 
discretion  In  questions  of  this  character 
has  been  vested  by  the  leglHlature  in  tlie 
trial  judge,  and  there  la  nothing  in  tbe  rec- 
ord that  satisfies  na,  or  renders  it  even 
probable,  that  it  bas  been  abused  or  un- 
wisely exercised  in  this  instance;  and  it  is 
only  in  cases  of  the  kinds  last  meutloued 
that  he  should  be  overruled  by  this  court. 

Tbe  next  ground  of  exception  Is  that, 
after  one  juror  from  ventre  fiiclaa  No.  2  had 
been  found  free  from  legal  exceptions,  tbe 
court,  upon  the  motion  of  the  prisoner's 
counsel,  quashed  the  same  for  an  error  up- 
on its  face,  and  discharged  the  juror.  But 
in  our  judgment  this  objection  Is  clearly 
untenable.  What  the  irregularity  was 
for  which  this  venire  facias  was  quashed 
does  not  appear,  but  it  does  appear  tbat 
it  was  quashed  at  tbe  instance  of  the  pris- 
oner's counsel.  Nor  does  be  now  assert 
tbat  it  was  not  irregular,  but  he  insists 
tbat,  the  venire  faciati  having  been  ex- 
hausted by  the  answer  of  the  venire  men 
therein  named,  its  mission  and  life 
were  ended,  and  tbere  was  nothing  left  in 
It  to  quash.  In  this  we  do  not  concur. 
It — tbe  venire  facias — was  either  a  valid  or 
an  invalid  writ,  and,  if  tbe  latter,  as  we 
must  aaanme,  under  the  circumstances  of 
the  case,  it  was,  then  it  was  Ineffectual  for 
any  purpose,  and  as  soon  as  that  fact 
was  pointed  out  it  became  the  duty  of 
the  court  to  quash  the  writ,  and  to  dis- 
charge tbe  one  single  juror  who  had  been 
brought  in  under  it.  To  constitute  the 
supposed  juror  a  lawful  juror  it  was  nec- 
essary that  he  should  be  brought  in  by 
proper  process ;  and  a  venire  facias  so  ir- 
regular that  it  must  needs  be  quashed,  in 
legal  Intendment,  is  no  process  at  all. 
Spurgeon's  Case,  86  Va.  652, 10  H.  E.  Rep. 
079;  Hall's  Case,  80  Va.  655. 

The  next-  objection   is  tbat  the  court 
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sired  In  amendlDK  InatrDCtion  9  by  the  ad- 
dition uf  the  words :  **  Bat  It  the  killing;  be 
with  a  deadly  weapon,  and  be  dune  in  a 
rery  cniel  manner,  not  at  ail  juRtifled  by 
the  nature  of  the  arrest,  the  Inference 
would  be  that  malice,  not  passion,  im- 
pelled the  blow,  makInK  his  crime  mur- 
der;" and  also  in  grlvini;  the  addition  to 
inHtructions  5,  7.  and  S,  which  is  In  similar, 
bnt  more  guarded,  languaice;  and  also  in 
SAving  inutrnctiouB  11  and  12,  which  the 
court  Kave  of  its  own  motion.  But,  after 
calm  reflection  upon  the  sabjnct,  the  court 
is  of  opinion  that,  while  the  addition  to 
instruction  9  is  open  to  criticism,  and,  per- 
haps, ought  not  generally  to  be  given  In 
that  form,  yet  that,  as  the  record  shows 
that  It  could  not  have  prejudiced  the  pris- 
oner, it  constitutes  no  ground  (or  revers- 
ing the  Judgment.  The  addition  to  in- 
structions 6,  7,  and  8  Is  JustlHed  by  the 
statements  of  law  In  Brigg's  Case,  82  Va. 
6&t,  and  Muscoe's  Case,  86  Va.,  10  S. 
E.  Bep.,  sapra.  The  evidence  to  JuHtify 
the  giving  of  iuHtraction  11, though  sllgiit, 
was  BUlHHent,  and  instructhm  12  is  on- 
objectionable.  This  assignment  of  error, 
therefore,  falls. 

The  nextcomplnint  is  that  the  court  im- 
proi^erly  permitted  a  witness  to  testify 
that  "Just  before  sundown"  upon  the 
evening  of  the  day  upon  which  tlie  homi- 
cide was  committed,  and  when  be  was 
parting  with  him,  the  prisoner  said: 
^ItuKter,  1  (eel  hot.  I  feel  li'te  I  could 
shtMit  a  man.  and  make  him  Jump  so  high 
•before  he  tou<-heH  the  ground. "(indicating 
the  height  by  his  hand;)  and  alHo  that 
when  lie,  Runter,  told  the  prisoner  good- 
bye, and  hade  him  take  care  of  himself, 
that  he,  the  prisoner,  said :  "  Don't  tell  me 
to  takecare  of  myself;  tell  the  people  that 
I  pass  by  to  take  care  of  theniHelvea."  We 
art*  of  opinion  that  this  testimony  was 
profierty  n<luiltted.  Coming,  as  It  did,  .nl- 
most  Ininieillately  before  the  killing,  it 
shed  light  upon  the  condition  of  the  pris- 
oner. It  may  not  be  adniissible  strictly  as 
eviilence  of  Intention  or  of  threats,  but  it 
c««rtalnly  shows  that  the  prisoner  was  In 
a  reckleKH  frame  of  mind,  and  ready  to  use 
the  weapon  with  which  he  was  armed  up- 
on none  or  the  most  trifling  provocation. 
Whart.Crim.Ev.§766;  Hopkins  v.  Com..  50 
Pa.  St.  9;  Burke  v.  State,  71  Ala.3si.  Up- 
on the  merits  the  case  is  clearly  with  the 
commonwealth.  The  evidence  Is  certified, 
an<l-  If  we  reject,  as  we  must,  all  the  evi- 
dence for  the  prisoner  in  conflict  witn  the 
evidence  (or  the  commonwealth,  and  con- 
sider the  case,  as  we  must,  under  section 
8484  o(  the  Virginia  Code,  1887,  as  "  on  a  de- 
murrer to  evidence  by  the  party  except- 
ing, "  It  makes  out  a  case  In  which  the  jury 
might  reuHonahly  conclude  thai  the  killing 
was  the  result  of  both  premeditation  and 
malice.  There  does  not  appear  to  be  the 
sligiitest  evidence  of  either  passion  or  even 
Indignation  on  the  part  of  the  prisoner. 
0n  the  contrary  the  Jury  might  reason- 
ably infer  from  all  the  antecedents  and  at- 
tendent  circumstances  that  the  killing 
proceeded  from  an  utter  disregard  for  hu- 
man'life,  and  not  from  that  passion  or  ex- 
citement which  reduces  the  killing  in  such 
cases  to  manslaughter.  2  Bish.  Crim. 
Law,  S§  649,  652;  Biigg's  Case,  82  Va.  554; 


Muscoe'jB  Case,  86  Va.443. 10  8.  E.  Rep.  534. 
We  find  no  error  in  the  Judgment  of  the 
corporation  court  of  the  city  ofCbarlottea- 
ville,  and  the  same  is  aftirmed. 

Fadmtl,bbot,  J.,  dissenting. 


(87  Va.  S60) 
JoNRS  et  at.  v.  Mc(}bcdbb  et  at. 
(Supreme  Court  nf  AppeaU  of  Virginia.    Jan. 

CutcxLL^TiOH  OP  Dbbd— Fraud  ams  Ohdub  Is- 

FLUBNCS— EVI DBNCB. 

In  a  rait  by  the  heirs  of  the  rrantor  to  set 
aside  deeds  on  the  ground  of  fraud  and  undoe 
influence.  It  appeared  that  the  frrantor  was  an 
habitual  drunkard,  and  died  shortly  after  execu- 
tion of  the  deeds  trom  softening  of  the  bruin.  His 
lamilv  physician,  landlord,  and  a  number  of 
neigboors  and  intimate  acquaintances  testified 
that,  on  account  of  bis  condition,  he  was  men- 
tally incapable  of  transacting  business.  Defend- 
ants' witnesses  were  many  of  them  relatives  wid 
friends,  living  at  a  distance,  who  merely  ex- 
pressed their  opinion,  without  giving  reasons  for 
it.  Those  benetiled  by  the  deeds  were  the  gran- 
tor's most  trustod  friends,  and  advised  and  as- 
sisted him  in  executing  them;  one  of  tbero  was 
his  own  cousin,  who  had  the  most  nnlMundod  in- 
fluenoe  over  him.  There  was  no  oonsideratlon 
for  the  deeds,  and  their  existence  was  for  a  long 
time  concealed  from  the  grantor's  family  and 
their  counsel.  Held,  that  the  deeds  should  be  set 
aside. 

Appeal  from  the  Chancery  court  o(  Rich- 
mond.   . 

I'afT  «f  Cartff  and  Pegram  Jt  Strinfcfi't- 
low,  for  appellants.  Al.  M.  VllUuni,  Thoa. 
a.  Martin,  and  Hatol.  U.  Davits,  (or  appel- 


Faontlerot.  J.  The  petition  of  Jenkins 
M.  Jones,  Mary  E.  Brock,  M.  JohuHon 
Brock,  her  husband,  Nannie  M.  Marahall, 
Ella  W.  Jones,  John  K.  Junes,  and  Mor- 
gan T.  Jones,  the  last  thrf>e  tieing  infants, 
and  suing  by  their  mother  and  next  friend, 
Sarah  B.  Jones,  complains  of  a  decree  o( 
the  chancery  court  of  the  clt,v  of  Kicb- 
niond,  entered  on  the  Itith  day  o(  Novem- 
ber, 18S9,  In  a  suit  in  chancery  therein 
pending,  in  which  the  said  petitioners  are 
complainants,  against  William  M.  Mc- 
Oriider,  John  T,  Jones,  Jerry  W.  Jones,  o( 
Henrico  county,  M.  M.  Gilliam  and  John 
K.  Branch,  trustees,  and  John  P.  Branch, 
deiendants.  The  record  discloses  the  (ol- 
io wing  case: 

On  the day  o(  April,  1887,  the  peti- 
tioners and  their  mother,  Sarah  B.  Jones. 
flle<l  a  bill  in  thechancory  court  of  the  city 
of  Richmond,  against  William  M.  Mc- 
Gruiler,  John  T.  Joneu,  and  Jerry  W. 
Jones,  to  set  aside  the  deeds  hereiua(ter 
referred  to;  and  the  defendants  having  de- 
murred to  the  hill,  on  the  ground  that 
Mrs.  Sarah  E.  Jones  was  not  a  proper 
party  to  the  suit,  the  court  sustained  the 
demurrer,  and  dismissed  the  bill,  with 
leave  to  petitioners  to  bring  another  suit 
without  Joining  theirraother.  Thereupon, 
on  the  5th  day  of  August,  1887,  petition- 
ers, as  children  and  heirs  at  law  of  John 
E.  Jones,  deceased,  filed  their  bill,  alleging 
that  theli  said  father  dfed  Intestate,  Feb- 
ruary 18,  1887,  in  Henrico  county,  Va. 
That  Thomas  N.  Page  qualified  as  admin- 
istrator of  his  estate  on  tlie day  of 

April,  1887,  in  due  lorm.    That  their{ather, 
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John  E.  Jonea,  and  their  mother,  Sarah  E. 
Junes,  lived  unhappily  to|i;etber;  and  the 
latter,  in  1X84.  Inatituted  her  salt  tor  di- 
vorce and  alimuny,  which  was  dlsmlBaed 
In  1885.  That  John  B.  Jones  was  then 
poesedsed  of  some  real  estate  In  Henrico 
county.  Va.,  in  hia  own  rlfcht,  and  uf  a 
very  lance  estate  in  right  of  his  wife,  in 
which  be  had  a  life-interest  only.  That 
attempts  bad  been  made  to  secure  a  di- 
vision of  this  property  lur  the  separate  en- 
joyment ol  John  K.  Jotaes  and  Sarah  E., 
his  wife,  which  tailed.  That  John  E. 
Jones  was,  and  for  a  loni;  time  had  been, 
an  Inordinately  and  constantly  intemper- 
ate man,  of  inipalreil  mind  and  will- 
power, and  greatly  and  IrresiHtibly  under 
the  influence  of  bis  first  cousin,  John  T. 
Jones,  and  one  William  M.  McUruder. 
That  these  two  men  approached  Harah 
E.  Jones,  as  aseuts  lor  John  E.  Jones,  to 
procure  a  division  of  the  property  afore- 
said, between  John  £.  Jonea  and  Harah  E. 
Jones,  which  they  said  they  could  effect, 
and  that,  after  lonj;  nnd  frequent  nesotia- 
tiona,  such  division  was  made  by  deeds  of 
Nuvemlier  24,  Itm.  That  durinK  all  the 
neKotiatlons  leading  up  to,  and  consum- 
mated by,  the  said  deeds,  neither  Sarah 
E.Jones  nor  her  couuKel  ever  saw  John 
E.  Jones;  and  It  was  a  matter  ol  discus- 
sion as  to  how,  or  to  whom,  these  deeds 
should  be  made,  so  as  to  free  the  prop- 
erty allotted  to  John  E.  Jones  and  Sarah 
E.  Jones,  reHpectively,  in  severalty,  from 
their  respective  marital  riKhts.  That  it 
was  finally  decided  to  convey  Mrs.  Jones' 
allotment  or  portion  to  a  trustee,  and 
so,  also,  to  convey  John  E.  Jones'  part  to 
some  third  party  for  him.  That  when  this 
ai^reement  was  reached  the  names  of  tbe 
intermediary  grantees  had  not  been  men- 
tioned, but  Anally  Thomas  N.  Carter  was 
■elected  tor  Mrs.  Jones,  and  It  was  pro- 
posed to  convey  John  E.  Jones'  part  to 
John  T.  Jones,  who  was  his  near  relative 
and  his  closest  friend,  and  who  had  been 
active,  persistent,  and  assiduous  in  bring- 
Ing  about  this  settlement;  when  Mrs. 
Jones  refused,  peremptorily,  to  enter  into 
any  agreement  or  arrangement  which 
would  put  any  part  of  her  maiden  prop- 
erty In  the  name  or  control  of  John  T. 
Jonos;  whereupon  the  conveyance  was 
finally  made  to  William  M.McOruder,  and 
Jerry  W.  Jones,  a  young  brother  of  John 
T.  Junes,  and  then  living  with  bim. 

The  bill  further  alleges  that  when  tbe 
dee<l  to  McOruder  and  Jerry  W.  Jones  was 
presente<l  for  inspection  there  was  tio  con- 
sideration expressed  in  the  deed,  bnt  at 
the  last  instant  the  blank  was  filled  at 
$4,000  In  hand  paid,  which  Mrs.  Jones  and 
her  counsel  believed  to  be  a  merely  nom- 
inal considerathm,  and  evidence  ol  a  secret 
trust,  as  all  the  parties  knew  that  the 
property  conveyed,  that  in  Richmond 
alone,  was  worth  from  ten  to  twelve 
thuuHand  dolUirs.  The  bill  further  alleges 
that  Jerry  W.  Jones  and  William  M.  Mc- 
Oruder now  claim  that  they  had  previ- 
ously purchased  from  John  £.  Jones  on 
October  15, 1886,  all  his  Interest  in  all  prop- 
erty owned  by  him  in  his  own  right,  and 
In  all  inherited  by  his  wife,  for  94,000,  rep- 
resented l>y  their  four  notes,  without  se- 
curity, of  $1,000  each,  payable  at  6, 12, 18, 


and  2i  months  after  date;  and  that  ihef 
had,  on  that  18th  day  ot  October.  1N86, 
obtained  from  biro  a  contract  to  convey 
tbe  same  whenever  be  should  be  called 
upon  to  do  so;  and  that,  when  the  divis- 
ion was  made  between  John  £.  Junet 
and  Ills  wife,  they  required  the  deed  to  be 
made  to  them  of  the  partallotti'd  to  John 
E.  Jones  In  fee-simple.  The  bill  charges 
(and  the  uncontradicted  evidence  proves) 
that  the  existence  of  this  contract  of  Octo- 
ber 13, 1886.  which  Is  in  tbe  handwriting  ot 
John  T.  Jones,  was  carefully  concealed 
from  Mrs. Sarah  E.  Jones  and  her  counsel, 
Thomas  N.  Page  and  T.  N.  Carter,  during 
all  the  negotiations  and  at  the  execution 
of  the  deeds  of  November  24,  IHS6;  and 
that  if  Mrs.  Jones,  or  her  counsel,  had 
known  thereof,  she  never  would  have  con- 
sented to  an  agreement  which  gave  to 
McUruder  and  Jerry  W.  Jones,  in  fee,  more 
than  $10,000  worth  ot  her  maiden  prop- 
erty, for  the  sum  of  $4,000,  nominally  paid 
to  her  husband,  but  of  which  he  had  never 
received  one  cent.  It  is  further  alleged  In 
the  bill  that,  although  John  T.  Jones  and 
William  M.  McGruder  and  Jerry  W.  Jones 
all  knew  of  the  transaction  of  October  13, 
18K6,  and  of  the  qualification  of  Thomas 
N.Page  as  administrator  of  John  E.Jones, 
decBamed,  they  carefully  and  successfully 
concealed  from  Mrs.  Jones  and  her  coun- 
sel, and  from  the  said  administrator,  and 
from  thecomplalnants,  thefartof  theexist- 
enre  of  the  contract  of  October  IStb,  or 
that  these  notes  bnd  ever  been  given,  and 
that  they,  or  either  of  them,  held  them, 
and  held  them  Indorsed  by  John  E.  Jones, 
and  so,  in  themselves,  a  receipt  in  full,  and 
the  fact  that  they  were  unpaid;  and  that 
these  facts,  and  the  existence  of  the  18th 
of  October  contract,  itself,  were  only  re- 
vealed In  the  spring  of  Ivffl,  after  the  liti- 
gation to  bet  aside  the  fraud  had  been 
actually  begun.  The  bill  charges  that  tbe 
contract  ot  October  18, 1886,  which  was 
signed  by  John  £.  Jones  alone,  and  not 
by  the  other  parties  to  it,  was  a  fraud  on 
John  E.  Jones,  whose  mind  and  will  were 
too  much  Impaired  and  enfe(<bled,  by  long- 
continued,  Inctesaut,  and  excessive  drunk- 
enness, to  understand  and  resist  the  trans- 
action, which  was  grossly  Imposed  upon 
him  by  John  T.  Jones,  William  M.  McUru- 
der, and  Jerry  W.Jones,  who  bad  unbound- 
ed and  undue  influence  over  him.  aod  who 
dominated  and  Imposed  npim  him,  tor 
their  own  sinister  ends,  both  In  the  ob- 
taining of  the  said  pretended  contract  of 
13th  of  October,  1886,  and  the  execution 
of  the  deed  of  November  24, 1886,  by  which 
they  had  themselves  named  as  grantees  in 
and  beneflciaries  ot  said  deed,  instead  ot 
John  E.  Jones,  by  virtue  of  a  pretended 
purchase;  and  that  the  deed  of  November 
24, 1886,  was  a  fraud  perpetrated  by  the 
said  John  T.  Jones,  "William  M.  McUruder, 
and  Jerry  W.  Jones,  npon  the  said  John 
E.  Jones,  an  habitual,  inveterate,  and 
helpless  drunkard. 

The  bill  charges  that  there  was  never 
any  real  purchase  of  the  property  con- 
veyed by  the  deed  ot  November  24, 1886, 
from  John  E.  Jones  by  Jerry  W.  Jones 
and  William  M.  McGruder;  and  that  It 
was  conveyed  to  William  M.  McGrudei 
and  Jerry  W.  Jones  without  considera 
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tlon,  and  for  some  parpose  by  which  John 
E.  Jones  believed,  and  was  made  to  be- 
lieve, that  It  still  belonged  to  him,  while 
they  held  the  legal  title,  so  as  to  bar  the 
marital  rights  of  bis  wile.  Bat  the  bill  ex- 
pressly churges  that,  if  the  real  object  and 
effect  of  tbatdeedofNovember24,I886,l8to 
convey  the  property  to  the  nominal  ven- 
dees In  that  deed.  It  was  procured  by  con- 
cealment and  frand,  and  for  no  considera- 
tion; and  that,  therefore,  the  said  vendees 
are  mere  trusteeo  for  John  E.Jones  living, 
and  for  his  children  and  heirs  at  law,  he 
being  dead.  The  bill  charges  that  William 
M.  McUruderand  John  T.  Jones  (who,  it  is 
alleged,  is  the  actnal  purchaser  with  Mc- 
Qruder)  were  both  insolvent.  That  Jerry 
W.  Jones  was  John  T.  Jones'  tool,  used 
by  him  to  consummate  the  fraud,  and  was 
worth  but  little  If  anything;  and  that  as 
soon  as  the  deed  of  24tb  otNoveni her,  1886. 
was  given,  a  portion  of  the  property  was 
incumbered  by  a  trnst-deed  to  secure  f 7,- 
800  borrowed;  and  that  of  this  sum  a 
large  balance  Is  in  the  hands  of  M.  M.  Oil- 
llara.coausel  for  Jonesand  McGrader,  who 
claims  large  fees  out  of  the  same.  Jerry 
W.  Jones,  William  M.  McGruder,  John  T. 
Jones,  and  M.  M.  Gilliam  ai-e  made  parties 
defendant,  with  appropriate  prayer  tor  re- 
lief, Injunction,  etc. 

On  the  8th  of  Oct«»ber,  1887,  William  M. 
McGruder  and  Jerry  W.Jones  answered  the 
bill;  and  on  the  28th  day  of  February, 
1889,  after  all  the  evidence  had  been  taken, 
John  T.  Jones  and  M.  M.  Gilliam  filed 
their  answers.  The  luuterlal  averments 
in  the  bill  are  all  denied  in  these  answers, 
to  which  oath  was  waived  in  the  bill; 
nnd  pleas  were  also  filed  setting  up  the 
same  defense  as  embraced  In  the  answers. 
The  proofs  consist  of  a  number  of  letters, 
and  avast  mass  of  documentary  evidence, 
and  the  depositions  of  68  witnesses,  and 
the  exhibits  therewith,  covering  over  700 
closely- written  pages.  On  this  written 
evidence  the  case  was  beard,  and  on  the 
16th  of  November,  1!^,  the  court  entered 
the  decree  now  appealed  from,  holding, 
tor  reasons  assigned  In  a  written  opinion, 
that  John  E.  JoncH,  the  father  of  the  ap- 
pellants, was,  on  the  24tb  day  of  Novem- 
ber, 18>>6,  of  sound  mind,  and  capable  of 
attending  to  business;  that  the  contract 
and  deed  asked  to  be  set  aside  were  not 
obtained  by  andue  or  improper  influence; 
that  John  T.  Jones  was  not  interested  In 
them,  nor  in  the  property  conveyed ;  that 
they  were  made  fairly,  and  for  valuable 
consideration,  and  were  intended  by  the 
parties  to  be  absolute  sales,  with  no  se- 
cret trust  resulting  to  petitioners'  father, 
or  to  petitioners;  that  William  M.  McGru- 
der and  Jerry  W.  Jones  acquired  and  are 
decreed  to  hold  the  property  conveyed  by 
the  deed  of  24th  of  November,  1886,  in  fee- 
simple;  and  that  the  injunction  awarded 
the  complainants  on  the  12th  of  August, 
1887,  be  dissolved. 

We  do  not  deem  it  necessary,  nor 
would  it  be  possible,  without  swelling 
this  opinion  to  improper  length  and  pro- 
lixity, to  go  into  a  critical  analysis  of 
the  vast  volume  of  testimony  contained 
In  the  record;  but  having  read  care- 
fully, and  maturely  considered  it  all,  we 
can  only  give  our  conclusions  of  fact  de- 


duced from  the  general  mass  of  testi- 
mony on  the  one  side  and  the  other,  and 
state  the  law  of  the  case  upon  the  record, 
with  special  allusions  and  criticism  upon 
the  salient  and  controlling  points  of  the 
evldent-e. 

We  are  of  opinion  that  the  case  made  by 
the  bill  Is  fully  sustained  by  the  evidence, 
and  that  the  chancery  court  erred  in  re-. 
fusing  to  hold  that  the  contract  of- Octo- 
ber 13,1886,  and  the  deed  of  24th  of  Novem- 
ber, 1886,  are  fraudulent,  and  were  pro- 
cured by  undue  intluence,  artfully  and  sys- 
tematlnally  exerted,  over  and  upon  John 
E.  Jones,  a  drunken  and  helpless  wreck  of 
his  former  self,  by  John  T.  Jones.  William 
M.  McGruder,  and  Jerry  W.  Jones;  and  In 
not  holding  the  nominal  grantees  In  the 
said  deed  of  November  24, 1886,  from  John 
E.  Jones,  and  Sarah  E.  Jones,  his  wife,  to 
William  M.  McGruder  and  Jerry  W.Jones, 
to  be  trustees  for  the  children  and  heirs  at 
law  of  John  E.  Jones,  deceased  ;  and  In 
disuilssing  the  bill  of  the  complainants. 
This  is  not  the  suit  of  Mrs.  Sarah  E.Jones, 
complaining  of  the  settlement  negotiated 
between  her  and  John  E.  Jones,  her  hus- 
band, and  effected  by  the  deed  of  Novem- 
ber 24, 1886,  by  which  she.  In  consideration 
of  a  contemporaneous  conveyance  to  her, 
by  him,  of  a  relinquishment  of  his  marital 
right  over  a  part  of  her  maiden  eutate, 
conveyed  to  him  a  large  and  valuable  por- 
tion of  her  Inheritance.  It  is  the  suit  of 
the  children  and  lawful  heirs  of  John  B. 
Jones,  deceased,  invoking  the  aid  and  re- 
dress of  a  court  of  equity  of  a  fraudulent 
device,  cunningly  planned,  and  craftily 
nnd  skillfully  executed,  by  which  John  E. 
Jones,  their  father,  was  betrayed  and  im- 
posed upon  by  his  trusted  agents,  rela- 
tives, and  "own  familiar  friends,"  and 
they,  his  children,  are  robbed  of  their 
rightful  Inheritance.  John  E.  Jones,  in 
October,  1886,  was  a  poor,  broken-down 
drunkard,  an  habitual  sot,  with  enfeebled 
mind  and  will,  who  continued  to  grow 
worse,  day  by  day,  until  the  18th  day  of 
February,  1887,  when  he  died  from  soften- 
ing of  the  brain  and  drunken  debauch. 
Thi'  evidence  in  the  record  to  establish  the 
mental  incapacity  of  John  E.  Jones,  and 
the  nefarious  advantage  which  the  defend- 
ants took  of  his  condition.  In  the  fall  of 
1886,  In  the  procurement  of  the  swret  and 
concealed  contract  of  the  I3th  of  October, 
1886,  and  in  the  execution  of  the  deed  of 
November  24,  1886,  is  overwhelming,  not- 
withstanding the  opinions  of  the  wit- 
nesses for  the  defendants,  many  of  them 
their  relatives,  friends,  and  dependents, 
who,  in  nearly  every  instance,  give  merely 
their  opinions  that  John  E.  Jones  had  ca- 
pacity enough,  notwithstanding  his  hab- 
its and  condition,  to  know  what  he  was 
doing,  without  any  tacts  or  acts  from 
which  the  court  may  decide  whether  their 
opinions  are  the  result  of  any  proper  oih 
portunities  tor  Judging,  or  are  misconcep- 
tion, ignorance,  collusion,  or  willful  dis- 
tortion of  truth.  The  witnesses  for  the 
complainants,  on  the  other  hand,  not 
only  possessed  far  better  opportunities  of 
Judging  and  knowing  of  John  E.  Jones' 
mental  condition,  but  have  stated  facts, 
and  acts  of  his,  from  which  the  court  can 
decide  tor  Itself  what  bis  mental  capacity 
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and  condition  most  have  been.  While 
most  of  tbe  witneusea  for  the  defendants, 
who  gave  their  opinions  that  John  E. 
Jones  was  capable  to  contract  In  the  fall 
of  1886.  lived  at  a  distance  troni  Jones,  on 
other  roads,  or  in  Blchmoud,  tbe  piain- 
tifis'  witnesses  were  bis  immediate  neigh- 
bors, and  compose  bis  landlord,  bis  do- 
mestics, his  druggist,  his  merchants,  bis 
family  physician,  and  his  most  Intimate 
friends,  who  saw  and  visited  blm  habit- 
ually, day  after  day. 

Dr.  Stapleton  Coatee,  bis  family  physi- 
cian, than  whom,  tbe  evidence  is,  no  man 
stood  higher  in  Henrico  county,  either  as 
a  man  or  a  physician,  says  that  he  met 
John  E.  Jones  frequently,  and  practiced 
In  his  family  for  three  years  before  bis 
death.  That  Jones  was  a  very  intemper- 
ate man,  and  that  he  supposed  that  tliere 
mast  bave  been  some  permanent  injury 
about  tbe  brain.  That  be  supposed  that 
the  lonfr-continupd  use  of  liquor  had  pro- 
duced some  impairment  of  mind.  That  in 
the  fall  ot  1886,  about  September  or  Octo- 
ber, he  thought  Jones' mind  was  , giving 
away.— gradually  becoming  more  im- 
paired. When  be  saw  bim  last,  in  the  fall 
of  1886,  be  says,  "I  thought  his  mind  a 
complete  wreck ;"  and  he  gives  bis  opinion, 
as  a  physician  and  from  his  critical  knowl- 
edge ot  Jones' condition,  that,  in  the  fail 
of  1886,  Jones  "  was  not  in  a  condition  to 
transact  any  business  of  importance." 
He  says,  positively,  that  Jones  showed 
permanent  injury  of  tbe  brain,  the  symp- 
toms of  which  he  bad  noticed  at  least 
three  years  before  he  died ;  anri  that  many 
persons  in  tbe  neighborhood  thought  that 
Jones  was  demented,  and  that  it  bad  in- 
creased on  bim.  This  is  the  testimony  of 
bis  expert  family  physician.  Cheatham 
V.  Hatcher,  30  Grat.  65.  Mere  opinions  of 
a  man's  mental  condition  are  compara- 
tively worthless,  and  their  weight  or  val- 
ue depends  on  the  opportunities  which 
tbe  persons  holding  them  have  had  of 
forming  correct  opinions,  and  especially  is 
this  the  case  in  respect  to  a  man  whose 
mind  Is  charged  to  be  affected  by  long  and 
habitual  excessive  drinking.  Tbe  testi- 
mony of  more  than  14  of  Jones'  nearest 
neighbors,  friends,  and  domestics  Is  that 
he  was  constantly  so  steeped  In  liquor, 
and  his  mind  so  impaired,  that  he  was  in- 
capacitated for  any  business,  and  was  ex- 
tremely subject  to  imposition  and  undue 
Influence  and  fraud;  and  that  his  general 
reputation,  among  those  who  lived  with 
bim,  waited  on  him,  worked  for  him,  saw 
him  day  after  day,  and  had  most  to  do 
with  him,  was  that  bis  mind  was  Im- 
paired BO  as  to  make  him  say  and  do  many 
acts  and  tbin^  which  only  a  man  irre- 
spousible  and  out  of  his  mind  could  do. 

In  respect  to  his  condition  at  the  mo- 
ment when  the  deeds  assailed  were  actu- 
ally executed,  there  were  tliree  witnesses 
who  were  present  at  the  factum.  John 
T.  Jones  swears,  of  course,  that  Jones 
was  sober,  and  in  posaesslon  of  his  mental 
powers.  Corydon  Sutton  only  says:  "As 
to  bis  competency,  at  times,  when  he  was 
not  under  the  influence  of  liquor,  I  would 
consider  him  compet-jnt  to  make  a  deed." 
F.  T.  Sutton,  who  i-emembers  nothing  of 
the    attending    circumstances,  and  only 


knows  that  he  took  the  acknowledg- 
ments, because  he  recognizes  his  own  sig- 
natures, says  that  he  considered  him  com- 
petent to  make  a  contract,  or  he  would 
not  have  taken  his  acknowledgment. 
But,  whatever  may  have  appeared  to 
bave  been  John  E.  Jones'  condition  and 
apparent  intention  at  tbe  moment  and  in 
the  act  of  the  factum.  In  tbe  opinion  or 
belief  of  others,  there  is  no  doubt  as  to 
John  T.  J  ones' knowledge  of  bis  cousin's, 
condition  in  tbe  fall  of  1886.  Otis  U.  RuB- 
eell,  tbe  postmaster  of  Richmond  city,  tes- 
tifies: "During  the  last  year  of  John  E. 
Jones'  life  it  seenoed  to  me  that  he  had 
become  almost  Incapacitated  to  transact 
business  properly ;  in  fact,  almost  an  im- 
becile from  tbe  use  of  alcohol.  I  think  his 
condition  was  well  known  to  John  T. 
Jones,  because  he  and  I  talked  over  his 
situation  and  condition  a  number  of  times, 
in  which  he  expressed,  in  the  kindest  feel- 
ings possible,  bis  pity  for  his  condition, 
and  I  did  the  same  to  him.  We  often  de- 
plored his  condition,  both  being  friends  of 
John  E.  Jones.  He  then  refers  to  purtlco- 
lar  conversations  with  John  T.Jones  on 
this  subject,  in  one  of  which  JohnT.  Jones 
said  that,  in  order  to  save  some  ^,000 
John  E.Jones  had  In  bank, from  his  wife's 
claims  in  the  divorce  suit,  he  had  advised 
John  E.  Jones  to  draw  it  out, and  deposit 
it  again  in  bis  (John  T.  Jones')  name. 
That  John  E.  Jones  often  afterwards  re- 
gretted that  be  bad  not  taken  his  advice. 
That,  his  relations  to  John  E.  Jones  being 
known  to  his  wife.  It  was  almost  impos- 
sible for  blm  to  see  him  at  his  own 
home, "  etc.  The  witness  Russell  contin  ues : 
"I  don't  remember  his  exact  lang'iage, 
but  the  purport  of  the  conversation  was 
that  the  poor  fellow  was  incapacitated  to 
transact  any  business.  He  deplored  that 
as  a  fact,  while  explaining  the  difticulty 
of  his  friends  In  helplng*hlra  out  of  bis 
difficulties,  while  such  was  his  condition. 
All  of  tbe  conversations  In  relation  to  him, 
at  different  times,  were  of  tbe  most  sym- 
pathetic kind :  heexpressing  his  fears  that 
John  E.  Jones'  wife  and  family  would 
strip  him  of  all  his  property.  That  be 
was  desirous  of  saving  as  much  of  prop 
erty  for  his  cousin,  from  his  wife  and  chil- 
dren, as  was  possible,  and  had  so  advised 
him  a  number  of  times.  He  felt  it  hisduty 
to  do  this,  for  it  apeared  to  him  that  he 
would  be  left  a  pauper,  by  having  all  of 
his  property  gotten  hold  of  by  his  family; 
and  I  think  the  reason  given  by  him  for 
his  fear  that  his  wife  would  secure  it  all, 
was  that  he  got  most  of  his  property  by 
bis  wife."  "That  he  had  exercised  more 
influence  over  John  E.  Jones  than  any 
one  else;  and,  on  that  account,  bis  wife 
felt  very  angry  with  him."  "I  believe 
[said  Russell]  he  exercised  more  influence 
over  him  than  any  living  being."  George 
W.  Carter,  for  12  years  clerk  of  Henrico, 
says:  "I  think  probably  John  T.Jones 
had  morn  influence  with  him,  John  E. 
Jones,  than  any  other  man."  James  R. 
Russell,  a  lawyer  in  Henrico,  says:  "His 
friendship  for  John  T.  Jones  was  almost, 
unlimited.  He  probably  thought  more  of' 
him  than  of  any  man  living.  JohnT. 
Jones  bad  great  power  and  influence  over 
John  £.  Jones,  on  account  ot  the  great 
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lore  and  respect  he  bad  for  him ;  and  In  all 
bis  troubles  he  seemed  to  coosider  John 
T.  Jones  his  best  friend.  John  T.  Jones 
seemed  to  be  tbeadvisinK  irlend  and  main- 
stay in  his  affairs.  Ever  since  I  have 
known  them  they  seemed  to  bo  as  two 
brothers."  Namerons  witnesses  testify 
that  John  T.  Jones'  influence  over  John 
£.  Jones  was  commanding,  and  that  bis 
confidence  in  John  T.  Jones  was  un- 
bounded. He  told  Daniel  White-  that  he 
believed  "John  T.  Jones  would  die  for 
him."  They  were  first  cousins,  had  been 
Intimate  for  35  years,  and  for  all  that  time 
lived  within  5  or  6  miles  of  each  other. 
Joiin  E.  Jones  was  thesecurity  of  John  T. 
Jones  on  bis  official  bonds,  as  collector  of 
taxes,  and  also  as  sheriff  of  Henrico  coun- 
ty; and  John  T.Jones  had  been  the  friend 
and  conUUential  adviser  of  John  E.  Jones 
in  the  divorce  suit  with  bis  wife,  and,  as 
such,  bad  incurred  her  bitter  enmity  and 
Intuitive  distrust.  He  was  the  represent- 
ative and  asent  of  John  E.  Jones  In  all 
the  neKotiations,  sought  and  carried  ou  by 
himself  as  such  agent,  with  Col.  John  B. 
TounK.  and  Messrs.  Thomas  N.  Page  and 
Thomas  N.  Carter,  counsel  for  Mrs.  Sarah 
E.  Jones,  which  finally  resulted  in  the 
deeds  of  settlement  or  division  of  Novem- 
ber 24,  1886;  and  he  bad  been  bis  agent,  rep- 
resentative, and  confidential  adviser  in 
divers  other  important  matters.  The 
record  is  full  of  incontrovertible  proof  that 
John  T.  Jones  was  the  active  friend, 
trusted  agent,  and  confidential  representa- 
tive of  John  E.  Jones  whenever  an  occa- 
sion arose.  He  was  every  time  and  every- 
where present  when  anything  was  consid- 
ered or  done  affecting  John  E.Jones' prop- 
erty, and  he  wrote  every  paper  that  was 
written  or  executed  In  the  negotiations, 
from  first  to  last.  There  were  two  men, 
— his  near  neighbors  and  most  intimate 
friends, — John  T.  Jones  and  William  M.  Mc- 
Gruder,  on  whom  John  £.  Jones  placed 
the  greatest  reliance,  and  in  whom  be 
confided  implicitly  and  absolutely,  with- 
out guard,  suspicion,  or  reserve.  He  was 
McOruder's  bondsman  as  treasurer  of 
Henrico  county,  as  be  was  also  surety  on 
the  official  bonds  of  John  T.  Jones  as 
sheriff,  and  as  deputy  treasurer,  and  be  in- 
trusted them  with  his  business.  These 
men,  John  T.  Jones  and  McQruder,  were 
as  intimate  as  two  men  could  possibly  be. 
They  were  principal  and  deputy.  They 
were  partners  in  business  enterprises. 
They  were  both  insolvents,  and  they  held 
and  transferred  property  for  and  tu  each 
other,  turn  and  turn  about,  mutatis  mu- 
tandta,  to  keep  their  creditors  from  getting 
It;  and  they  were  always  together,  mutu- 
ally assisting  each  other,  as  adepts  and 
graduates  in  the  practice  of  fraud,  prior 
to  the  perpetration  of  the  transaction  un- 
der review,  in  1886.  The  evidence  shows 
that  John  T.  Jones  was  not  only  an  in- 
solvent, but  he  was  indebted  to  McGru- 
der  as  his  deputy  treasurer;  and  McGru- 
der  was  insolvent,  and  a  defaulter  to 
the  commonwealth,  and  had  judgments 
against  him  for  over  $30,000.  A  noble  pair 
of  brothers! 

John  T.  Jones,  who,  as  the  record 
shows,  was  the  prime  mover — the  Mepbis- 
topheles  in  the  legend — of  the  fraud  and 


treachery  disclosed  by  this  record,  la  de- 
scribed by  one  of  his  own  witnesses  and 
bis  sister's  brother-in-law  as  "a  man  of 
great  will-power  and  determinaUon,  and 
a  man  of  extraordinary  capacity,  cool, 
deliberate,  calm, — a  man  of  affairs,  with 
fine  business  experience."  He  was  the 
principal  witness  for  the  defense:  and, 
although  be  has  sworn  with  great  poai- 
tiveness  to  every  fact  which  he  deemed 
necessary  to  the  success  of  the  case,  be  is 
contradicted,  either  by  himself  on  cross- 
examination,  or  by  many  disinterested 
witnesses  of  as  high  a  character  as  any 
upon  earth.  He  swears  positively  that 
he  had  no  interest  in  the  sale,  or  the  prup- 
.  erty ;  yet  it  was  be  who  went,  with  Mc- 
Gruder,  to  the  office  of  Sutton  &  Co.,  the 
agents  of  John  E.  Jones,  who  had  the 
property  in  charge,  and  gave  them  formal 
notice  that  he  and  McGruder  had  pur- 
chased and  then  owned  the  property  con- 
veyed by  the  deed  of  November  24,  1886; 
and  that  the  rents  were  thenceforward  to 
be  paid  to  them,  and  not  to  any  other 
persoif.  Corydon  H.  Sutton  details  the 
time,  place,  and  very  words  said  by  John 
T.  Jones,  and  assented  to  by  McUmder. 
It  was  be  who  drew,  in  his  own  handwrit- 
ing, the  secret  contract  of  sale  of  October 
18, 1880,  of  John  E.  Jones'  life-estate  in  hia 
wife's  large  property,  and  .of  the  fee  In  all 
of  John  E.  Jones'  own  real  property, 
wortli  at  least  $16,000,  to  McGruder  and 
Jerry  W.  Jones,  for  their  unsecured  notes 
for  f4,000,  payable  in  6,  12,  18,  and  24 
months,  which  were  wholly  worthless, 
and  which  several  of  the  best  business 
men  in  Richmond  testify  could  not  have 
been  negotiated  at  any  rate  whatever, 
and  which  one  of  them  says  he  would  not 
even  offer  upon  the  market;  notes,  too, 
which  were  drawn  by  John  T.  Jones,  and 
which  were  held  by  him,  indorsed  In  blank 
by  John  E.  Jones,  and  the  existence  of 
which,  and  bis  possession  of  which,  aa 
wrII  as  the  secret  contract  of  October  13, 
18S6,  he  never  revealed,  but  carefully  con- 
cealed until  after  the  death  of  John  E. 
Jones,  in  February,  1887;  and  only  then, 
after  this  suit  had  been  Instituted  to  set 
aside  the  fraud  of  the  24th  of  November, 
1886.  It  was  be  (John  T.  Jones)  who 
went  with  John  E.  Jones  to  Mr.  Seldon 
Taylor's  office  to  s:et  bis  acknowledgment 
to  tlie  secret  contract  of  October  13, 18S6, 
when  John  E.  Jones  was  so  drunk  that 
Mr.  Taylor  ordered  them  out  of  his  office; 
and  It  was  he  who  was  present,  afterwards, 
at  the  execution  of  that  paper,  as  be  had 
been  every  time  and  everywhere  that  any- 
thing was  ever  said  or  done  affecting  the 
division  of  John  E.  Jones'  property,  and 
the  transfer  of  his  part  bf  It  to  the  in- 
solvents McGruder  and  his  yonng  brother 
and  substitute,  J.  W.  Jones.  It  was  be 
(John  T.  Jones)  who  was  present  and 
proposed  as  one  of  the  grantees  in  the 
deed  conveying  John  E.  Jones'  share,  and 
who  would  have  been  one  of  them,  t«nt 
for  Mrs.  Jones'  positive  refusal  to  sign 
any  paper,  or  accede  to  any  arrangement, 
affecting  her  maiden  lands,  in  which  he 
was  mentioned  or  recognised.  It  was 
John  T.  Jones  who  added,  in  bis  own 
handwriting,  to  the  deed  of  conveyance 
of  November  24,  1886,  to  McGruder  and 
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Jerry  W.  Jones,  (wht>  had  been  substitut- 
ed in  his  stead,)  after  It  bad  been  submit- 
ted to  Mrs.  Jones'  counsel,  all  the  fee- 
simple  property  owned  by  John  B.  Jones 
In  Henrico  und  elsewhere.-  John  T.  Jones, 
when  he  was  applied  to  In  the  spring  of 
18t<7,  by  Thomas  N.  Page,  the  adminis- 
trator of  John  £.  Jones,  who  had  no 
knowledge  of  the  existence  of  the  secret 
paper  of  October  13, 1886,  or  of  the  exist- 
ence of  the  four  notes  which  were  the  pre- 
tended consideration  for  the  said  contract 
signed  only  by  John  E.  Jones,  and  bind- 
ing upon  him  alone,  left  the  said  adminis- 
trator. Page,  under  the  impression  that 
the  consideration  named  in  the  deed  as 
$4,000  bad  been  paid  In  cash,  as  stated 
in  the  deed,  although  the  said  John  T. 
Jones  had  in  his  poRsession,  at  that  very 
time,  the  secret  contract  of  sale  of  October 
13.  1^6,  and  the  four  notes  of  f  1,000  each 
Indor8<>d  in  blank,  and  which  be  knew  be- 
longed to  the  administrator  of  John  E. 
Jones,  if,  indeed,  the  sale  was  bona  Sde. 
John  T.  Jones  held  onto  these  notes  until 
after  an  injunction  in  this  suit  prevented 
bis  asRigning  them,  (as  be  had  made  them 
negotiable,)  and  then  he  gave  them,  not 
to  the  administrator  of  John  E.  Jones, 
Page,  but  to  his  own  counsel,  and  the 
counsel  of  MeGruder  and  Jerry  W.  Jones. 
Jolin  T.  Jones  and  McUruder  went  twice, 
in  the  summer  of  18S6,  to  see  Mrs.  Jones, 
and  Induced  her  to  go  to  her  connsel, 
Messrs.  Page  &  Carter  and  Col.  John  B. 
Toung,  to  open  negotiations  for  the  di- 
Ttsion  of  the  property:  and  it  was  John 
T.  Jones  who,  from  the  inception  to  the 
close  of  the  negotiations,  was  ever  present 
an.d  active  as  the  agent  and  representative 
of  John  E.  Jones,  and  who,  as  such,  re- 
ceived from  Messrs.  Page  &  Carter  and 
Col.  John  B.  Young,  as  counsel  tor  Mrs. 
Jones,  the  formal  type-written  proposi- 
tion to  give  John  E.  Jones  $9,000  worth 
of  his  wife's  maiden  property  for  his  life- 
estate  in  her  said  property ;  which  said 
yropositlon  he  never  communicated  to 
olin  E.  Jones,  but  with  which  in  bis 
pocket  he  operated  upon  John  E.  Jones 
to  get  him  to  sign  a  one-sided  contract, 
which  he  drew  himself,  to  convey,  not 
only  his  life-estate  in  his  wife's  property, 
worth  $15,000.  (as  he  had  been  distinctly 
informed  by  Thomas  N.  Carter  and  Col. 
John  B.  Young  in  his  negotiations  with 
them  as  the  trusted  agent  for  John  £. 
Jones,)  but  all  his  other  property,  withal, 
tor  the  unsecured  notes  of  $4,000,  on  long 
time,  of  his  co-conspirator  MeGruder,  and 
bis  own  young  brother,  who  lived  with 
bim  as. a  farmer  boy,  absolutely  under  his 
dominion,  and  who  (the  county  records 
of  Henrico  show)  was  not  assessed  with 
one  dollar's  worth  of  property,  real  or 
pemonal,  in  1KS6.  And  it  was  John  T. 
Jones  who,  from  the  beginning  of  this 
litigation,  has  been  ever  present  as  the 
chief  party  interested,  bunting  up  wit- 
nesses, and  attending  their  examination, 
while  his  puppet,  Jerry  W.  Jones,  has 
been  as  invariably  absent,  and  never  pres- 
ent on  a  single  occasion. 

George  W.  Jewett,  a  brother-in-law  of 
the  sister  of  John  T.  Jones,  and  J.  W. 
Jones,  a  recent  member  of  the  Virginia 
lefi^lature,  and  as  closely  connecteid  in 


business  and  socially  witb  John  T.  Jones 
as  any  two  persons  ever  could  be,  and 
who  were  witnesses  for  the  defendants,  say 
that  the  four  negotiable  notes  of  J.  W. 
Jones  and  William  M.  MeGruder  for  $1,000 
each,  payable  at  6, 12, 18,  and  24  months, 
from  C>ctober  13, 1886.  could  not  have  been 
discounted  in  the  city  of  Richmond  at  any 
bank  or  by  any  person  knowing  the 
condition  of  the  drawers,  and  that  they 
would  noi  have  discounted  them  at  all. 
The  record  shows  that  John  E.Jones  was 
often  and  intimately  at  the  house  of  Will- 
iam M.  MeGruder,  and  that  upon  one  oc- 
casion be  was  giveu  a  whole  goblet  of 
whisky,  and  made  beastly  drunk,  as  a 
preparation  for  negotiations  to  sell  some 
of  Ills  property  to  MeGruder.  The  com- 
monwealth had  judgments  against  Me- 
Gruder, as  surety  for  one  Huffman,  sherltt 
of  Henrico  county,  tor  $17,213.63  principal, 
etc.,  besides  interest.  In  anticfpatlon  of 
these  judgments,  MeGruder  had  fraudu- 
lently conveyed  all  his  property  to  one 
EUett,  and  the  commonwealth  had  insti- 
tuted suit  to  set  aside  the  conveyance  as 
fraudulent,  and  to  subject  the  property  to 
the  payment  ot  the  judgments.  The 
judgments  were  liens  upon  McGrud«r's 
share  or  interest  in  the  property  claimed 
by  him  under  the  deed  of  24th  November, 
1886,  from  John  £.  Jones  and  wife,  if,  in 
truth,  the  .conveyance  was  not  an  ar- 
rangement in  trust  and  for  the  benefit  ot 
John  £.  Jones,  as  Mrs.  Jones  and  her 
connsel,  Messrs.  Thomas  Nelson  Page 
and  Thomas  Nelson  Carter,  were  led  to  be- 
lieve; they  having  not  the  slightest  knowl- 
edge, intimation^  or  suspicion  given  them 
of  the  existence  of  the  secret  so-called 
"contract"  and  notes  of  October  13, 1886, 
then  in  the  possession  ot  John  T.  Jones, 
who  was  pi-esent  at  the  signing  ot  the 
deeds.  It  was  necessary,  therefore,  to  get 
rid  of  thene  judgments;  and  accordingly, 
on  the  17th  day  of  December,  1886,  Me- 
Gruder signed  a  communication  to  Col. 
Marye,  the  auditor,  as  follows:  "I  was 
surety  for  P.  H.  Huffman,  sheriff  ot  Hen- 
rico county,  Va.,  immediately  after  the 
war.  The  commonwealth,  in  1867,  ob- 
tained judgments  against  HuHman  and 
bis  sureties  for  about  $16,000.  I  desire  to 
remove  all  doubt  as  to  my  liability  on 
those  judgments  in  favor  of  the  common- 
wealth; and  therefore  offer,  as  a  com- 
promise, $1,500,  in  lawful  money  ot  the 
United  States,  to  have  those  judgments 
marked 'Satisfied'  as  to  me,  to  be  paid 
within  thirty  days.  Wm.  M.  McGrddkb." 
On  this  Marye  Indorsed  on  December  20, 
1886:  "As  proceedings  have  been  pending 
for  many  years  in  the  circuit  court  of  the 
city  of  Richmond  to  subject  the  proper- 
ty of  Wm.  M.  McGiTider  to  the  payment  ot 
the  judgments  referred  to  in  his  foregoing 
letter,  and,  so  far  as  I  can  learn,  there  it 
now  no  property  visible  belonging  to  him 
which  can  be  so  subjected,  I  propose  to 
accept  this  proposition  contained  in  said 
letter,  provided  the  attorney  general  and 
the  judge  of  the  circuit  court  approve 
such  course.  Morton  Marts,  Auditor 
Public  Accounts. "  On  the  same  day  At- 
torney General  Ayera  indorsed  on  this 
paper:  "I  advise  and  approve  the  with- 
in."    This  statement  of  Auditoi  Marye, 
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based  apon  the  diBtinct  groond  that  there 
waM  no  i)ropert7  belonging  to  McGruder 
which  coald  be  Bubjected,  was  accepted  by 
McGruder;  and  on  the  same  day,  upon 
the  foregoing  etatements  and  indorse- 
ments, the  circuit  court  of  Richmond  city 
entered  a  decree,  drawn  by  Mr.  Gilliam, 
discharging  McGrader  upon  bis  paying  the 
tl.50O. 

If  McGruder  then  claimed  to  be  the  o  wuer 
(as  he  now  does)  of  one-half  of  the  prop- 
erty conveyed  to  him  and  J.  W.  Jones  by 
the  deed  of  November  24,  (recorded  No- 
vember 30,)  18S6,  in  Richmond,  then  a  de- 
liberate and  intentional  fraud  was  perpe- 
trated, systematically,  upon  thecommon- 
wealth  in  the  compromiHe  suggested  and 
obtained.  If  the  statements  made  were 
true,  then  it  is  an  admission  of  record 
that  on  the  2Uth  of  December,  1886,  28  days 
after  the  deed  of  the  24th  of  November 
from  John  E.Jones  and  wife  to  J.  W. 
Jones  and  William  M.  McGruder  was  re- 
corded, he  then  had  no  property  visible, 
belonging  to  him,  which  could  be  "sub- 
jected "  to  the  lien  of  a  judgment.  Is  not 
the  logic  as  merciful  as  It  is  Inexorable, 
that  McGruder  knew  that  the  property 
therein  and  thereby  conveyed  was  not  his 
In  such  a  way  that  it  could  be  "subjected," 
but  was  conveyed  to  him  on  trust  for 
John  E.  Jones,  as  Page  and  Carter  were 
allowed,  if  not  made,  to  believe  by  the 
concealment  from  them  and  their  client, 
Mrs.  Jones,  of  the  existence  of  the  so- 
called  "contract"©!  the  18th  of  October, 
1886?  On  the  23d  of  December,  1886,  Mc- 
Gruder and  Jones  executed  to  M.  M.  Gil- 
liam and  John  K.  Branch  a  deed  of  trust 
on  a  part  of  the  property  conveyed  by  the 
deed  of  November  24,  1886,  to  secure  the 
payment  of  a  loan  of  f  7,800,  oat  of  which 
sum  a  net  balance  of  f 5,258.47  went  Into 
the  hands  of  M.  M.  Gilliam  as  counsel  for 
J.  W.  Jones  and  McGruder,  of  which  a  bal- 
ance of  $4,018.22  was  deposited  In  bank  by 
the  order  of  tbe  circuit  court  to  the  credit 
of  tbe  CHUse,  March  11,  1880.  Though 
John  B.  Jones  lived  until  tbe  18th  day  of 
February,  1887,  he  never  actually  received 
one  cent  from  J.  W.  Jones  and  McGruder 
on  this  transaction.  In  October,  1886, 
John  E.  Jones  was  the  owner  of  an  estate 
whose  cash  value  was  overf  15,000,  and 
the  possessor  ut  one  much  Inrger,  for  a 
part  of  which  an  offer  of  $9,000  had  been 
made  him  through  his  agent,  John  T. 
Jones;  and  In  November  the  same  hapless 
and  helpless  John  E.  Jones  stood  stripped 
of  every  dollar  he  had  in  the  world,  while 
his  trusted  friends  and  agents  held  it  all, 
and  were  mortgaging  it  to  raise  money  to 
pay  their  counsel  fees,  and  to  buy  them- 
selves free  from  suits  to  set  aside  frauds 
which  they  dared  not  defend ;  and  these 
same  devoted  friends  and  cousins  held, 
withal,  In  their  secret  possession,  in- 
dorsed in  blank  and  negotiable,  without 
any  receipt  to  John  £.  Jones  even,  the 
worthless,  unsecured  notes,  which  they 
bad  deceived  him  into  thinking  (if,  indeed, 
be  ever  consciously  saw  them)  a  consid- 
eration for  the  property  which  had  been 
swindled  from  him,  to  soothe  the  sorrow- 
ing solicitude  of  his  sympathetic  cousin 
against  the  impending  outrage  of  bis  prop- 
erty devolving  upon  his  own  dear  children 


and  heirs  at  law.  John  E.  Jones,  after 
the  deeds  of  November  24,  1886,  had  been 
executed,  retained  possession  of.  and  ex> 
ercised  every  right  of  absolute  ownership 
over,  bis  property  in  Henrico  county;  and 
when  be  went  to  his  agents,  Sutton  &  Co.. 
to  collect  his  rents  forthe  Richmond  prop- 
erty, as  usual.  In  December,  1886,  and  was 
advised  that  John  T.  Jones  and  William 
M.  McGruder  bad  been  thene,  and  notified 
them  that  they  had  bought  the  property, 
and  it  belonged  to  them,  and  to  pay  the 
rents  thereafter  to  them,  he  exclaimed, 
"Damn  it,  they  are  trying  to  cheat  me  out 
of  It, — swindle  me; "  and  his  landlord,  Rob- 
ert  Taylor,  says  that  be  repeatedly  mttde 
the  same  statement  to  him,  saying,  pa- 
thetically, that  he  never  thought  bis  own 
cousin  would  rob  him  of  every  cent  in  tbe 
world. 

The  legal  principles  beailhg  upon  tbe 
facts  in  this  are  fully  and  explicitly  laid 
down  lnMoorev.nilman,80  Va.307;  Hick- 
man's Er'r  V.  Trout,  83  Va.  478,  3  S.  E. 
Rep.  181 :  Fishburne  v.  Ferguson's  Heirs, 
84  Va.  87,  4  S.  E.  Kep.  575 ;  Lowe  v.  Trundle, 
78  Va.  65;  Davis  v.  Strange's  Ex'r,  86  Va. 
793,  11  S.  K.Rep.  406;  Samuel  v.  Marshall, 3 
Leigh, 567;  Parr  v.  Saunders,  (Va.)  11  S.  E. 
Rep.  981,  982;  2  Kent.Comm.  484;  2  Minor, 
Inst.  (3d  Ed.)  644;  Allore  v.  Jewell,  94  D. 
S.  511;  Bridgman  v.  Green,  2  Ves.  Sr.  627; 
Kerr,  Fraud  &  M.  pp.  94, 190.  In  the  case 
of  Parr  v.  Saunders, supra,  Judge  Staples 
for  this  court  said  :  "A  transaction  may, 
of  itself  and  by  itself,  furnish  the  most  sat- 
isfactory proof  of  fraud,  so  conclusive  as 
to  outweigh  the  answer  of  the  defendants, 
and  even  the  evidence  of  witnesses.  The 
circumstances  attending  and  following  a 
transaction  are  often  of  such  a  character 
as  not  to  leave  even  a  shadowof  doubt  as 
to  tbe  real  object  and  motive  of  the  par- 
ties engaged  In  It.  •  •  •  Tbe  motives 
and  Intentions  of  parties  can  only  be 
judged  of  by  their  actions,  and  the  nature 
and  character  of  the  transaction  in  which 
they  are  engaged.  These  often  furnish 
more  conclusive  evidence  than  tbe  most 
direct  testimony. "  In  the  case  of  Samuel 
V.  Marshall,  supra.  Judge  Tcckek  said: 
"The  conveyance  of  the  whole  estate  of  a 
wretched  sot.  about  whose  capacity  to 
contract,  even  for  a  valuable  considera- 
tion, the  whole  country  is  divided,  to  a 
cousin,  to  tbe  prejudlceof  fourhalf-Bisteni, 
reserving  to  himself  but  a  life-estate,  and 
giving  away  the  residue  for  nothing,  can- 
not. I  think,  be  sustained  with  any  sort  of 
propriety."  Judge  Tuckek  said  that  to 
attribute  fraud  to  the  cousin,  rather  than 
the  intention  to  the  grantor  to  deprive  bla 
own  family  of  their  just  Inheritance,  In 
favor  of  a  stranger  and  an  intruder,  would 
be  to  "outrage  human  nature,  at  least. " 

Our  judgment  is  that  the  appellants  are 
entitled  to  a  decree  declaring  that  J.  W. 
Jones  and  William  M.  McGruder,  nominal 
grantees  in  the  deed  of  November  24,  1886, 
from  John  E.  Jones  and  wife,  are  trustees 
for  complainants,  and  directing  the  con- 
veyance to  them  of  all  the  property  em- 
braced in  tbe  said  deed.  But  that  prop- 
erty has  been  incumbered  by  McGruder 
and  Jones  to  tbe  extent  of  $7,800.  Of  the 
net  proceeds  of  that  loan,  $741.68  were 
spent  In  paying  taxes  dneon  tbe  property. 
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and  charxes  of  parties  ignorant  of  tbe  true 
nature  of  the  tranBaction,  which  appel- 
lants must  lose.  The  balance  of  $5,258.47 
went  into  the  hands  of  M.  M.  Gilliam, 
coonsel  for  Jones  and  McGmder,  and  ap- 
pellants are  entitled  to  a  decree  againBt 
the  said  counsel  and  J.  W.  Jones,  William 
M.  McGi-uder,  and  John  T.  Jones  for  that 
said  som  of  f  5,268.47,  subject  to  a  credit,  of 
f4,018.22,  a  part  thereof  deposited  in  bank 
to  the  credit  of  this  cause,  and  a  further 
credit  of  f  180  paid  on  account  of  notes  se- 
cured by  the  trust-deed ;  and  for  a  further 
decree  against  the  defendants  William  M. 
McOruder,  J.  W.  Jones,  and  John  T.Jones 
for  the  sum  of  f  7,800,  subject  tb  the  cred- 
its of  f 5,258.47,  and  whatever  wasactually 
paid  for  taxes  upon  the  property  by  them. 
Counsel  for  McGruder  and  Jones  cannot  re- 
tain for  himself  any  part  of  the  money 
raised  by  them  on  the  property  of  the  com- 
plainants for  services  rendered  to  them,  in 
part,  in  the  very  transaction  in  which  the 
property  was  obtained.  2  Sel.  Gas.  Cb. 
pt.  2,  p.  126  et  Beq.  The  decree  of  the  chan- 
cery court  appealed  from  Is  wholly  er- 
roneous, and  must  be  reversed  and  an- 
nulled, and  the  cause  will  be  remanded  to 
the  chancery  court  of  the  city  of  Richmond 
for  further  proceedings  in  accordance  with 
this  opinion. 


IV  Va.  MS) 


Ttleb  v.  Rioamoue. 


(Supreme  Covat  of  Appeai*  of  Vf/rginia.    Feb. 
13,  U91.) 

tUtuiOAD   CoHPAinES  —  Agsiomnirr  of  Ci^nc 
PsNDiKO  Suit— FisBS — Proximatb  C^rsB. 

1.  A  court  of  law  has  jurisdiction  of  an  ac- 
tion of  trespass  on  tlie  case  to  recover  damages 
for  loss  by  fire,  though  plaintltt  has  assigned 
parts  of  any  recovery  that  may  be  had,  and  may 
apportion  the  Judgment  to  satisfy  the  difierent 
assignments. 

2.  Where,  after  a  fire  is  negligently  started 
by.  a  railroad  company,  a  high  wind  arises,  caus- 
ing it  fo  spread,  and  destroy  adjoining  property, 
the  fire  is  the  proximate  sause  of  the  injury. 

Wm.  H.  Travers,  for  plaintiff  in  error. 

Lacy,  J.  This  is  a  writ,  of  error  to  a 
judgment  of  the  circuit  court  of  Clarice 
county,  rendered  on  the  18tb  of  May,  1889. 
The  action  Is  trespass  on  the  case  for  the 
recovery  of  damages  for  loss  by  Are,  al- 
leged to  bave  been  caused  by  the  negli- 
gence of  the  Shenandoah  Valley  Railroad 
Company,  of  which  the  appellant  Is  the  re- 
ceiver. At  the  calling  of  the  case  for  trial, 
certain  asslRnments  were  produced,  as- 
sigrning  so  much  of  the  claim  of  the  plain- 
tiff as  sbonld  be  necessary  out  of  any  re- 
covery which  should  be  had  In  the  case  to 
certain  insurance  companies  as  bad  paid 
policies  of  insurance  on  the  property  of 
the  plaintiff  so  destroyed  by  fire;  and  on 
tbe  motion  of  the  plaintiff  It  was  entered 
of  record  that  so  much  of  any  recovery  In 
this  suit,  to  the  extent  of  fSOS.Gl,  with  6 
per  centum  per  annum  interest  thereon 
from  December  28, 1886,  Is  for  the  use  of  the 
Agricultural  InsuranccCompany  of  Water- 
town,  N.  Y.;  that  f425,  with  like  interest 
from  same  date,  is  for  the  use  of  the  Norib 
British  ft  Mercantile  Insurance  Company  of 
London  and  Edinburgh ;  and  that  f  966.11, 
with  like  interest  from  Bame  date,  is  for 


the  ose  of  the  Virginia  Fire  &  Marine  In- 
surance Company,  of  Richmond,  Va.  This 
being  done,  the  defendant,  Tyler,  receiver, 
moved  the  court  to  dismiss  the  action  up- 
on the  ground  that,  after  the  said  assign- 
ment and  order,  a  court  of  law  had  no  ju- 
risdiction to  try  and  determine  the  case, 
but  that  jnrisdlction  thereof  belonged  to 
a  court  of  equity.  This  motion  was  over- 
ruled, and  the  defendant  excepted.  And, 
a  jury  being  sworn  to  try  tbe  issues 
joined,  the  plaintiff  asked  for  certain  in- 
structions, which  the  court  gave,  and  the 
defendantasked  for  five  instructions, num- 
bered 1,  2,  3,  4,  and  5,  all  of  which  the  court 
gave  except  No.  4,  which  the  court  re- 
fused to  give;  and  the  defendant  excepted 
to  tbe  action  of  the  court  in  giving  the  in- 
structions asked  for  by  tbe  plaintiff  and  In 
refusing  tbe  fourth  instruction  asked  for 
by  the  defendant.  And,  the  jury  having 
rendered  a  verdict  for  the  plaintiff  in  the 
sum  of  f2,0U9.11,  with  interest  from  Octo- 
ber 17, 1886,  tbe  said  defendant  moved  the 
court  to  set  aside  tbe  said  verdict  and 
grant  bim  a  new  trial,  for  reasons  stated, 
but  this  motion  the  court  overruled,  and 
rendered  judgment  thereon,  and  appor- 
tioned the  same  to  tbe  extent  necessary 
to  satisfy  the  assignments  to  the  said  in- 
surance companies;  whereupon  the  de- 
fendant applied  for  and  obtained  a  writ 
of  error  to  tbis  court. 

Tbe  first  error  assigned  is  as  to  tbe  ac- 
tion of  the  circuit  court  in  overruling  tbe 
motion  to  dismiss  tbe  action  for  want  of 
juiisdletlon.  The  contention  is  not  that 
the  claim  or  chose  in  action  is  not  assign- 
able. That  is  admitted,  as  it  clearly  is; 
for  every  demand  connected  with  a  right 
of  property,  real  or  personal.  Is  assigna- 
ble,— that  Is,  all  rights  of  action  which 
would  survive  to  the  personal  representa- 
tive are  assignable, — while  it  is  otherwise 
with  rights  of  action  for  Injurios  to  the 
person,  etc.  And  it  is  also  conceded  that  an 
assignment  of  the  whole  claim  would  bave 
been  valid,  and  would  not  have  disturbed 
the  jurisdictional  powers  of  the  court. 
But  the  contention  is  that  tlie  assignment 
of  part  or  parts  of  the  claim  divested  the 
plaintiff  of  the  right  to  sue  for  the  whole 
claim,  and  therefore  the  court  should  have 
turned  the  plaintiff  and  his  several  as- 
signees out  of  the  court,  and'  sent  them  to 
a  court  of  equity,  where  their  rights  inter 
aeae  might  be  adjusted.  Citing  Railroad 
Co.  V.  Rogers,  76  Va.  443.  There  is  no 
doubt  of  the  aBslgnability  of  this  chose  in 
action,  and  no  doubt  as  to  tbe  right  of 
tbe  assignee  to  maintain  the  action  for  bis 
benefit  In  tbe  name  of  the  assignor.  Rail 
road  Co.  v.  Read,  12  S.  E.  Rep.  395,  (not 
yet  officially  reported.)  Indeed,  such  ao> 
tlon  may  be  maintained  in  Virginia  by  an 
assignee  of  a  chose  in  action  now  in  bis 
own  name.  Section  2860,  Code  Va.  But 
it  is  claimed  that  the  several  assignments 
of  the  several  parts  rendered  an  account 
necessary,  which  a  court  of  law  could  not 
determine.  But  we  will-  consider  (1)  that 
courts  of  equity  maintain  a  jurisdiction, 
in  matters  of  account,  concurrent  with 
courts  of  law;  equity  holding  tbis  juris- 
diction In  matters  of  account  on  three 
grounds, — mutual  accounts,  dealings  so 
complicated  that  they  cannot  be  adjusted 
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by  a  court  of.  law,  and  tbe  existence  of  a 
fidaciary  relation.  (2)  No  account  is  nec- 
essary between  the  plaintlS  and  the  de- 
fendant. The  suit  Is  prosecuted  in  the 
name  of  the  assignor  for  tbe  benefit  of  the 
assignees;  and  the  same  defense  applies 
to  each  and  to  all,  and,  so  far  as  the  de- 
fendant is  concerned,  the  action  is  not 
split  up.  There  is  no  assignment  except 
subject  to  the  recovery  in  this  suit.  (3) 
The  Jurisdiction  of  the  court  haying  at- 
tached, it  is  not  affected  by  thesubsequent 
assignment  of  the  claim  or  any  part  of  it. 
(4)  And,  it  being  admitted  and  clear  that 
tbecauseof  action  is  assignable,  the  defend- 
ant cannot  object  to  the  several  assign- 
ments because  a  determination  under  tbe 
issues  Joined  in  this  suit  will  finally  settle 
and  conclude  all  claims  as  to  him.  If  there 
be  a  complete  or  a  partial  assignment; 
and  there  was  no  error  of  which  be  can 
complain  in  the  action  of  the  court  In 
overruling  his  motion  to  dismiss  for  want 
of  Jurisdiction ;  and  such  action  was  clear- 
ly right.  The  Juriudlctlon  of  the  court, 
having  lawfully  attached,  was  properly 
maintained  to  the  end  sought,  to  adjudi- 
cate tbe  question  ruined  by  the  issue  in  the 
cause.  And  it  is  equally  clear  that  the 
court  did  not  err  in  refusing  to  give  the 
defendant's  fourth  instruction.  This  was 
to  tbe  effect  that,  although  the  defendant 
had  started  this  fire  by  negligent  conduct, 
yet,  if  the  fire  was  propagated  and  car- 
ried further  on  by  a  blKh  and  unusual 
wind,  breaking  the  continuity  of  tbe  fire, 
that  then  the  injury  was  too  remote,  and 
the  plaintiff  could  not  recover.  In  tbe 
first  place,  tbe  instruction  was  not  appli- 
cable to  this  case,  except  that  It  was  a 
very  windy  day,  and  the  fire  was  carried 
before  It,  as  was  to  be  expected  as  the 
usual  and  ordinary  consequence;  and,  in 
the  second  place,  if  the  wind  had  been  nn- 
asual  and  peculiar  it  would  not  have  been 
proper.  Having  once  set  the  fire,  the  in- 
Jnry  resulting  therefrom  was  proximate, 
and  not  remote,  if  the  burning  was  natu- 
rally and  reasonably  to  be  expected  from 
the  setting  of  the  fire  in  the  place  where  it 
was  set.  See  Railroad  Co.  v.  KIchardson, 
91  U.  S.  471;  RaUroadCo.  v.  Kellogg,  94  U. 
S.  473. 

There  was  no  error  in  the  action  of  tbe 
court  in  refusing  to  set  aside  the  verdict 
and  grant  a  new  trial.  The  evidence 
shows,  and  it  is  not  denied,  that  this  was 
a  case  of  negligence.  This  engine  threw 
out  sparlcs  visible  In  the  day-time, — coals 
of  fire, — which  set  fire  on  that  day  toevery 
tract  of  land  through  which  It  ran 
throughoutthecountyuf  Clarke,  spreading 
fire,  and  leaving  a  broad  continuity  of  fire 
and  smoke  behind  it  In  the  shape  of  smok- 
ing fields  and  burning  fences;  and  this 
was  the  result  of  undoubted  negligence  in 
using  such  an  engine,  greatly  aggravated 
by  persisting  In  its  use  on  such  a  day,  and 
in  tbe  midst  of  such  obvious  disasters. 
Railroad  Co.  v.  Rogers,  76  Va.  454,  supra ; 
8  Amcr.  &  Eng.  Enc.  Law,  p.  13.  and  au- 
thorities cited.  There  was  no  error  in  the 
Instructions  given  by  the  court,  as  point- 
ed out  by  the  plaintiff  in  error.  The  first 
instruction  given  by  the  court  was  that  a 
company  using  the  dangerous  and  pow- 
erful agency  of  steam  has  Imposed  upon 


It  the  exercise  of  a  reasonable  caution  and 
prudence,  and  a  failure  to  exercise  tbts  la 
negligence.  The  second  is  as  to  the  neces- 
sity of  using  tbe  best  practicable  contriv- 
ances in  known  use. to  prevent  the  bam- 
ing  of  private  property.  Tbe  third  is  the 
converse  of  the  defendant's  fourth  instruc- 
tion, rejected,  as  stated  above.  The 
fourth  is  as  to  tbe  duty  of  the  railroad 
company  to  keep  its  right  of  way  clear  ol 
combustible  matter.  The  fifth  is  as  to  tbe 
nature  of  negligence;  and  the  sixth  as  to 
right  of  the  jury  to  consider  the  peculiar 
circumstances,  it  any,  attending  this  con- 
flagration, showing  negligence,  in  making 
np  th3ir  ve;-dict:  and  they  are  all  right, 
and  upon  the  whole  case  we  see  no  error 
in  tbe  judgment*  appealed  from,  and  ttaa 
same  most  be  affirmed. 


Hdrst  ▼.  Ddlanbt. 


(87  V«.  444) 


{Supreme  Court  of  Appealt  of  Vlrotnla.    Veh. 
12,  l«i»l.) 

DOWIS— PUBCaiSB-MoNIT  UOBTOAOB  BT  HUS- 
BAND— SCHFLUS. 

1.  A  conveyance  of  land  to  •  husband,  who^ 
as  part  of  the  same  transaction,  exei-utes  a  deed 
of  trust  to  secure  tbe  unpaid  purchase  moncqr, 
does  not  give  the  husband  such  a  seisin  of  the 
land  as  will  entitle  his  wife  to  dower,  as  against 
the  grantee  in  the  deed  of  trust;  and  tbe  fact 
that  the  latter  Is  an  assignee  of  the  vendor  of  tha 
land  does  not  aSect  the  principle. 

8.  Under  Code  Va.  |  Smm,  which  gives  the 
widow  dower  in  tbe  surplus  arising  on  a  Judicial 
sale  under  a  deed  of  trust  executed  by  the  hus- 
band to  secure  the  unpaid  purchase  mooey,  the 
widow  must  look  alone  to  the  surplus,  and  she 
cannot  make  the  land  in  the  hands  of  a  bona  JUle 
purchaser  liable  for  her  claim,  as  he  is  not  bound 
to  see  to  the  application  of  the  purchase  money. 

Appeal  from  circuit  court,  Northnmber- 
land  county. 

ThoB.  Ball  and  R.  L.  T.  BeaJe,  tor  ap- 
pellant. W.  A.  Jones  and  A.  Tajrlot 
Scott,  for  appellee. 

Lrwis,  p.  The  principal  question  In  tbe 
case  Is  whether  the  appellant,  who  is  tbe 
widow  of  James  Hurst,  deceased.  Is  enti- 
tled to  dower  in  the  tract  of  land  known 
as  "Bluff  Point, "  in  the  bill  and  proceed- 
ings mentioned.  The  facts  are  these:  On 
tbe  1st  day  of  January,  1K61,  the  land  was 
sold  and  conveyed  by  James  L.  Haynie  to 
Hurst,  who  on  tbe  same  day  executed  a 
dee<ror  trust  thereon  to  secure  the  unpaid 
purchase  money  to  William  H.  Haynie, 
the  assignee  of  the  vendor.  In  1872,  Hurst 
was  adjudged  a  bankrupt,  and  In  the 
course  of  the  bankruptcy  proceedings  tbe 
land  was  sold  at  public  auction  to  the 
said  William  H.  Haynie.  Tbe  substituted 
trustee  In  the  deed  of  trust  uniteil  In  this 
sale,  and  also  united  with  the  assignees 
in  bankruptcy  In  conveying  the  land  to 
the  purchaser.  This  was  In  1S73,  and  in 
the  life-time  of  Hurst.  The  land  brought 
f450  in  excess  of  the  debt  secured  by  tbe 
deed  of  trust,  which  was  paid  by  the  pur- 
chaser to  tbe  assignees  in  bankruptcy. 
The  sale  was  duly  reported  to  the  bank- 
rupt court,  and  confirmed.  In  1875, 
Haynie,  tbe  purchaser,  and  others,  who 
claimed  an  interest  in  the  fund,  conveyed 
the  land  to  Dulaney,  the  defendant  below. 
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who  remained  in  nndlBtarbed  poBsesBion 
tbereof  until  the. commencement  ol  tbts 
BQlt,  about  12  years  atterwards;  Hunt  in 
tlie  mean  time  having  died. 

From  tills  statement  it  is  very  clear,  ae 
the  circuit  court  held,  that  the  claim  to 
dower  In  the  land  cannot  be  sustained. 
The  deed  of  January  1, 1861,  from  Uaynie 
to  Hurst,  and  the  deed  of  trust  executed 
on  the  same  day,  are  considered,  in  equity, 
not  as  separate  and  distinct  transactions, 
but  as  parts  of  the  same  contract;  so 
that  the  seisin  of  the  husband  was  for  a 
transitory  inHtant  only,  and  of  such  a 
seisin,  according  to  an  ancient  principle 
of  the  common  law,  the  wife  is  not  enti- 
tled to  dower.  This  principle  has  so  often 
been  .  recognized  by  this  court  that  it 
would  be  a  wante  of  tiuie.to  do  morethan 
merely  cite  thecasps,  and  they  are:  Uilliam 
V.  Moore,  4  Leigh,  30;  VVheatley's  Heirs  v. 
Calhoun,  12  Leigh,  264;  Wilson  v.  Uavls- 
Bon,  2  Rob.  (Va.T3H4;  Robinson  v.  Shaclc- 
lett,  29  Orat.  99;  Summers  v.  Uarue,  81 
Grat.  791;  Coffman  v.  Ooffman,  79  Va  5(»4. 
These  cases  also  establish  the  proposition 
that,  U  both  instruments  are  executed 
on  the  same  day,  the  presumption  is  they 
were  executed  nt  the  same  time,  and  are 
parts  of  the  same  transaction,  unless  the 
contrary  be  shown, — unless  it  be  proved 
that  they  were  separate  and  independent 
acts.  Nor  la  the  present  case  affected  by 
the  fact  that  the  deed  of  trust  was  for  the 
benefit  of  an  assignee.  The  deed  was 
given  to  secure  the  unpaid  purchase 
money  for  tha  land,  and  that  is  sutficlent. 
The  principle  above  stated  has  often  been 
held  to  apply  in  favor  of  a  third  person, 
who  advances  the  purchase  money,  and 
at  the  time  of  the  conveyance  taltes  a 
mortgage  on  the  land  for  his  indemnity, 
and  it  equally  applies  to  a  case  iilce  the 
present.    Cowardin  v.  Anderson, 78  Va.  88. 

Thus  far,  then,  the  decree  appealed  from 
Is  right.  But  the  court  went  on  to  de- 
cree, not  only  that  the  appellant  is  entitled 
to  dower  In  the  surplus  arising  from  the 
sale  of  the  land,  hut  that  the  defendant  Is 
liable  accordingly ;  that  Is,  that  he  must 
pay  to  the  appellant  the  sum  of  nine  dol- 
lars per  annum  during  her  natural  life, 
which  is  the  annual  intere8t,at  6  per  cent., 
on  one-third  of  the  surplus.  This  was  er- 
roneous. The  statute,  now  carried  Into 
section  2269  of  the  Code,  although  it  pro- 
vides that  the  widow  in  such  a  case  shall 
be  entitled  to  dower  In  the  surplus,  does 
not  make  the  land,  in  the  hands  of  a  bona 
Bde  purchaser  at  a  Judicial  sale  thireof, 
liable  for  her  claim,  nor  is  he  bound  to  see 
to  the  application  of  the  purchase  money. 
In  other  words,  she  must  look  to  the  sur- 
plus, and  not  to  the  purchaser  who  has 
paid  it.  Robinson  v.  Shacklett,  supra. 
The  decree  must  therefore  be  reversed,  and 
the  bill  dismissed. 


(87  Va.  «1) 

Oregobt's  Ex'b  t.  Parkeb  et  at. 

ISimreme  Court  o/  Avpeala  og  FiriTinia    Feb. 
13,  K91.) 

iHSAiriTT— Coxraira^TiON  ahd  Liabiutt  of  Com- 

HITTBB. 

1.  On  his  discharge  the  committee  of  a  lu- 
natic is  not  entitled  to  a  commission  on  the  face 
value  of  a  tTnited  States  registered  bond  belong- 
v.l28.E.no.l6— 51 


ing  to  the  lunatic,  as  Its  custody  Is  attended  with 
no  rislc  or  trouble  whatever;  but  he  is  entitled 
to  6  per  cent,  on  the  interest  accrued  and  re- 
ceived by  him  while  the  bond  was  In  his  posses- 
sion. 

9.  Five  per  cent  on  the  rents  collected  by 
the  committee  from  prompt-paying  tenants  of  the 
lunatic's  estate,  who  were  mostly  in  .possession 
when  he  took  charge  of  It,  Is  a  full  compensation 
for  his  services. 

8.  The  mere  fact  that  money  belonging  to  the 
lunatic  was  deposited  by  the  committee  in  his 
CTvn  name  will  not  render  liim  liable  for  its  loss 
from  the  failure  of  the  banlc,  wtiich  he  had  rea- 
son to  believe  was  entirely  solvent,  and  in  which 
be  had  no  other  funds  of  bis  own,  where  he  acted 
in  entire  good  faith,  and  used  the  fund  for  trust 
purposes  only. 
Lact,  J.,  dissenting, 

Sliarpe  &  Hughes  and  Whltehnrst  A 
Uughes,  for  appellant.  Watta  &  Hatton, 
for  appellees. 

Fadntleroy,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  the  city  of 
Portsmoutli,  rendered  on  the  9th  day  of 
September,  lS89.in  a  chancery  cause  there- 
in depending,  in  which  F.  M.  Whitehurst, 
executor  of  Eliza  Gregory,  deceawed,  la 
complainant,  against  Joseph  A.  Parker, 
her  committee,  and  W.  G.  W.  Parker,  de- 
fendants. It  appears  from  the  record  of 
the  proceedings  in  the  said  suit  that  on 
February  12,  1880,  Joseph  A.  Parker  was 
by  the  Portsmouth  hustings  court  ap- 
pointed committee  of  the  said  Kiiza  Greg- 
ory as  an  insane  person;  and  tliut.  by  vir- 
tue of  said  appointment,  he  took  immedi- 
ate poHsessIon  of  valunble  tots  of  land  and  - 
Improvements  in  the  city  of  Portsmouth, 
Va.,  of  the  fee-simple  value  of  at  least  $2.^,- 
0(10,  and  of  the  annual  rental  value  of  at 
least  $2,000;  also  of  a  fio.ooo  United  States 
registered  bond;  a  deposit  of'$4.5:{2.15  in 
the  bank  of  Portsmouth ;  a  deposit  of  f  1,- 
182  in  the  banking-house  of  Rain  &  Bro. 
of  said  city;  of  certain  leHsehold  property 
111  said  city  of  the  fee-simpie  value  of  at 
least  f2.400,  and  of  the  annual  rental 
value  of  at  least  fMUO;  of  a  bond  of  Milton 
and  Uyson  of  $400;  and  of  certain  house- 
hold property.  The  said  Parker,  commit- 
tee, had  exclusive  control  and  manage- 
ment of  all  of  the  said  property  from  the 
said  date  of  his  appointment  up  to  the  5th 
day  of  March.  18SS,  at  which  time  he  deliv- 
ered up  the  posKessionof  thp  real  and  lease- 
hold estate  to  the  said  Eliza  (Jregory,  un- 
der a  decree  of.  that  date,  adjudging  the 
said  Eliza  Gregory  to  be  of  sane  mind,  and 
revoking  his  powers  as  her  said  committee; 
and  on  March  29, 1S88.  by  a  special  decree 
to  that  effect,  he  turned  over  tn  the  said 
Eliza  Gregory  the  $10,000  United  States 
registered  bond,  leaving  to  be  adjudicnted 
by  a  future  decree  of  the  court  the  follow- 
ing particulars  of  charge  in  the  complain- 
ant's bill,  viz.:  1881,  February  12th,  com- 
missions at  5  per  cent,  on  $10,000  United 
States  registei-ed  bond,  $500;  18K2,  Febru- 
ary 2Rth,  commissions  at  10  p^r  cent,  on 
$2,099.96  rents.  $209.99;  1883,Fel)runry  let, 
commissions  at  10  per  cent,  on  $1,NS8.0P 
rents,  $188.80;  1884,  February  1st.  commis- 
sions at  10  per  cent,  on  $2,036.93  rents, 
$203.69;  1886,  March  1st.  commissions  at 
10  per  cent,  on  $1,496.50  rents,  $149.65; 
1886,  March  1st,  com  missions  at  lOpercent. 
on  $1,496  rents,  $149.60;  1887,  March   <«< 
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oommlsslons  at  10  per  cent,  on  $1,801  rente, 
f  180.10;  1888,  Marrh  lat,  conimiBslons  at 
10  per  cent,  onf  1,858.10  rents,  f  185.81 ;  1885, 
March  Ist.ltem  ot  accountcredited  to  com- 
mittee, f8,209.81.  The  complainant,  Eliza 
Gregory,  baFioK  died,  the  suit  was  revived 
In  the  name  of  the  executor  of  lier  will,  F. 
M.  WhiteliQrst.  the  appellant;  and  by 
agreement  of  counsel  waiving  report  and 
all  exceptions,  the  foregoing  particulars 
embraced  in  the  charges  of  the  bill  of  com- 

f»laint  were  submitted  to  the  court  tor  nd- 
Ddication  and  decree,  which  Sbld  decree 
was  Anally  entered  on  September  9, 1889; 
and  from  this  decree  this  appeal  has  been 
allowed. 

The  first  assignment  of  error  is  the  giv- 
ing of  said  Joseph  A.  Parker,  committee, 
commissions  at  5per  centum  on  the  f  li),04K) 
United  States  registered  bond,— the  item 
of  $500, — when  it  is  contended  his  commis- 
sions in  this  particular  should  have  been 
6  per  cent,  upon  the  receptions  of  interest 
upon  Che  said  bond.  We  are  ot  opinion 
that  this  assignment  of  error  is  well  taken. 
The  said  United  States  registered  bond 
^as  not  due  and  payable,  nor  was  it  col- 
lectible of  the  government.  It  was  not 
perishable,  and  neither  debts  nor  other 
oecessities  of  Mrs.  Gregory's  large  estate 
In  the  bands  of  her  committee  required  the 
saleor  conversion  of  the  said  bond  into 
money;  and,  in  fact,  there  was  no  change 
in  the  security  or  investment  whatever. 
The  custody  of  the  bond  wus  attended 
with  no  rlHk  or  trouble,  and,  in  catie  of  de- 
struction, being  a  registered  bond  in  her 
name,  it  could  have  been  reissued  at  cost 
of  her  estate;  and  there  were  safe  deposi- 
tories in  Norfolk  and  Portsmouth,  accus- 
tomed to  store  valuables,  in  which  the 
bond  could  be  (and  doubtless  was)  stored 
at  the  expense  of  Mrs.  Gregory's  entate. 
The  only  apparent  reason  for  debiting 
and  crediting  the  face  value  of  the  bond 
in  the  committee's  account,  where  it  is 
made  to  appear  for  the  purpose,  was  to 
lessen  the  corpus,  and  subject  It  to  the 
charge  of  $500.  The  committee  held  the 
said  United  States  registered  bond,  upon 
which  he  could  only  collect  the  Interest, 
Just  as  he  held  his  ward's  leasehold  prop- 
erty,— to  collect  the  rents  thereon,  and  as 
the  executor  in  Claycomb  v.  Claycomb's 
Ex'r,  10  Urat. 589,  held  slaves.upon  the  ap- 
praised valueof  which  he  was  denied  cou- 
missiona.  In  that  case  Judge  Moncurb 
points  out  the  distinction  when  be  says: 
"It  was  not  necessary  to  sell  any  of  the 
slaves  for  the  payment  of  debts,  legacies, 
or  expenses  of  administration.  The  exec- 
utor was  not  authorized  by  law  or  by 
the  will  to  sell,  and  did  not  sell,  any  of 
them.  •  •  •  There  was  no  necessity 
and  no  propriety  in  debiting  and  crediting 
their  appraised  value  in  the  executorial 
account. "  Our  statute  provides  that  ex- 
ecutors and  administrators  may  be  al- 
lowed aucb  recompense  tor  their  personal 
trouble  as  the  court  on  passing  on  their 
accounts  shall  Judge  reasonable;  but  that 
recompense  has  generally,  if  not  always, 
been  measured  by  a  commission  upon  act- 
ual receipts,  and  such  commission  has 
generally  been  6  per  cent,  upon  the  re- 
ceipts, which  was  considered  adequate 
•ven  in  a  case  in  which  the  testator  bs  bis 


will  directed  his  executors  to  be  handsome- 
ly paid.  Waddy,  Ex'r,  v.  Hawklns,41>;igh, 
458.  In  some  cases  a  Idrger  commission 
has  been  allowed  under  peculiar  circum- 
stances. 2  Bob.  Pr.  370;  Lomax,  Ex'rs, 
829.  In  this  case  there  are  no  peculiar  cir- 
cumstances to  require  an  extra  compensa- 
tion. The  estate  was  unembarrassed,  its 
transactions  few  and  simple,  and  its''ad- 
niinistration  very  easy.  The  committee 
did  nothing  to  change  the  security  or  In- 
vestment; and,  in  the  absence  of  any  ne- 
cessity for  sale  or  conversion  of  the  United 
States  registered  bond,  had  he  sold  or  con- 
verted it  into  money,  he  would  have  beeti 
refused  commissions  on  the  face  value  ot 
the  bond.  4  Minor,  Inst.  pt.  2,  pp.  1S72, 
1373,  and  authorities  cited.  The  commit- 
tee stood  in  the  relation  to  Mrs.  Gregory 
which  a  guardian  holds  to  his  ward,  and 
It  is  clearly  settled  that  commissions  are 
not  to  be  allowed  to  the  guardian  upon 
the  value  of  the  property  belonging  to  the 
ward,  and  finally  turned  over  to  him  In 
kind,  unless  where  it  was  perishable,  or 
otherwise  such  property  as  the  guardian 
might  properly  sell,  or  aJl  bonds  which  he 
might  rightfully  have  collected,  but  did 
not,  and  with  the  ward's  consent  paid 
over  to  him  in  kind  as  so  much  money; 
and  if  the  guardian  appears  to  hnve  con- 
verted the  property  of  the  ward  into  money 
with  a  view  to  commissions,  where  there 
is  no  suttlcient  reason  therefor,  commis- 
sions will  bedenied  to  him.  Bank  v. Craig, 
6  Leigh,  437;  Farneyhough  y.  Dickerson,  2 
Rob.  (Va.)  5S2;  Claycomb  ▼.  Claycomb'4 
Ex'r,  10 Grat. 5X9 ;  1  Minor, Inst. 502,  (2d  Ed. 
400.)  A  personal  representative  Is  clothed 
with  power,  and  it  is  his  duty,  to  convert 
the  pei-sonai  assets  ot  an  estate,  including 
choseH  in  action,  into  ready  money  to  pay 
funeral  expenses,  debts,  etc.  Code  1887, 
§§  26.51,  2652.  Yet,  In  the  absence  of  debts 
due  by  Mrs.  Gregory,  and  of  any  necessi- 
ties of  her  condition  requiring  sale,  and 
the  bond  being  not  due,  and  a  safe,  desir- 
able, and  permanent  Investment,  there 
was  no  power  vested  In  the  committee, 
nor  was  there  any  duty  imposed  upon  him 
by  law,  to  sell  or  convert  it,  as  he  did  not 
in  very  fact  do.  It  was  error  to  allow  the 
committee  the  item  of  $500  upon  the  value 
of  the  United  States  registered  bond  for 
$10,000  over  and  above  and  additional  to 
bis  commission  upon  the  annual  interest 
received  by  him  upon  the  said  investment. 
The  second  assignment  of  error  is  that 
the  said  Joseph  A.  Parker,  committee, 
wasallowed  10 percentnra commissions  on 
the  aforesaid  item  of  rents  received  b.v  him, 
aggregating  the  sum  of  $1,313.1)4,  when  6 
per  centum  upon  said  receipts,  or  $656.97, 
would  have  been  reauonable  and  sufflcient, 
and  should  have  been  the  compensation 
allowed.  The  real  estate  ot  Mrs.  Gregory, 
the  rents  of  which  gave  trouble  in  the  col- 
lection thereof,  was  placed  in  the  hands  of 
rental  agents,  who  charged  and  who  were 
paid  10  per  centum,  in  addition  to  the  6 
per  centum  thereon  allowed  to  the  com- 
mittee; but  the  aforesaid  items  ot  renta, 
surcharged  and  falsified  by  the  bill,  were 
collected  by  the  committee  in  persun  from 
tenants  who  were  mainly  those  whom  the 
committee  found  in  occupancy  upon  bis 
taking  charge  ot  the  estate,  and  wbogavr 
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no  trouble  or  expense  in  the  collection  of 
their  rents,  which  were  large,  and  not 
nomerous.  Ten  percent,  may  be  allowed 
where  the  debts  to  be  collected  are 'small 
and  nnmerous,  and  the  debtors  dispersed, 
and  where  the  personal  representative  la 
subjected  to  great  and  nnusual  trouble 
and  expense;  but,  in  the  absence  of  such 
pecnliar  circumstances,  5  percent  on  the 
actual  receipts  is  tor  the  most  part  fixed 
by  usage.  It  may  sometimes  he  even  less 
or  more,  as  circumstances  shall  Justify.  4 
Minor,  Inst.  pt.  2,  pp.  1372, 1373;  3  Rob. 
Pr.  370;  2Lomax,  Ex'rs,  643,  544;  Fitsger- 
ald  V.Jones,  1  Munf.  150;  Cavendish  v. 
Fleming,  3  Munf.  198;  McCall  v.  Peachy,  Id. 
297;  Boyd  v.  Oglesby,  23  Grat.  688,  6S9. 
Bat  in  this  case  no  such  circumstances  ex- 
ist ;  on  the  contrary,  in  the  language  of 
the  couunittee  himself,  the  collection  of 
these  rents  was  not  attended  with  any 
more  unnsnal  difficulty  or  loss  of  time 
than  is  necessary  in  the  general  course  of 
business  to  malce  such  collections.  The 
tenants  were  mainly  those  in  possession 
when  be  toolc  charge  of  the  estate;  were 
prompt-paying  tenants,  paying  when 
called  on,  necessitating  sometimes  more 
than  one  visit,  however,  before  he  could 
find  them  in.  Such  tenants  as  were  not 
prompt,  or  were  diflScult,  were  placed  In 
the  hands  of  rentaf  agents,  to  whom  were 
paid  10  per  cent,  in  addition  to  the  5  re- 
ceived by  the  committee  for  the  same, 
making  15  per,  cent,  paid  by  the  estate. 
The  whole  ma tterof  these itemscliallenged 
and  surcharged  by  the  bill  without  report, 
and  waiving  all  exceptions,  f^ns  submit- 
ted to  the  court  below  upon  depositions 
and  exhibits  which  are  now  before  this 
court,  and  the  facts  disclosed  in  this  rec- 
ord in  no  manner  will  Justify  the  large  al- 
lowance of  commissions  made  by  the 
lower  court.  We  are  of  opinion  that  6 
per  cent,  commissions  on  the  large  yearly 
receipts  from  this  large  estate  was  a  full 
compensation  for  the  services  rendered  by 
the  committee. 

The  third  {assignment  of  error  is  the  per- 
mitting the  said  Joseph  A.  Parker,  com- 
mittee, to  have  credit  tor  f3,207.81  as  of 
date  March  1, 1885,  on  account  of  the  fail- 
ore  of  the  baniilng-house  of  Bain  &  Bro., 
of  Portsmouth,  Va.,  and  thereby  subjecting 
the  estate  of  Eliza  Oregory  to  the  loss  by 
such  failure.  At  the  time  of  the  appoint- 
ment of  said  committee  and  of  his  taking 
possession  of  the  estate  of  Elizn  Gregory 
the  sum  of  $4,790.23  was  on  deposit  to  her 
credit  in  the  Bank  of  Portsmouth.  Va., 
where  be  allowed  it  to  remain  in  interest 
at  6  per  cent.,  until  he  was  notified  by  said 
bank  that  they  would  not  continue  to 
bold  the  said  deposit  at  6  percent,  interest 
after  August  1, 1880.  He  called  upon  the 
cashier  of  the  said  Bank  of  Portsmouth, 
and  requested  him  to  continue  to  allow  6 
per  cent,  interest  on  this  deposit,  as  he 
was  chargeable  by  law  with  interest  at 
that  rate.  The  cashier  agreed  to  do  so, 
as  it  was  a  fiduciary  account,  but  in  July, 
1881,  he  received  another  notice  from  the 
said  bank,  notifying  him  that  only  5  per 
cent,  would  be  allowed  thereafter.  He 
then  saw  the  firm  of  Bain  &  Bro.,  who 
agreed  to  receive  the  deposit  and  pay 6 per 
cent.  Interest  thereon,  and  thereupon  the 


said  deposit  nt  $4,790.28  was  transferred 
by  check  dated  August  29. 1881,  to  Bain  A 
Bro.,  where  it  remained  until  their  failure. 
He  made  the  deposit  in  his  own  name, 
but  be  had  no  other  account  in  the  said 
bank  in  bis  own  name,  and  the  members 
of  the  said  banking  firm  and  the  clerks 
knew  that  it  was  a  fiduciary  fund,  and 
they  so  treated  it,  and  he  never  deposited 
any  other  money  except  wliat  belonged  to 
this  trust,  and  he  never  used  or  checked 
upon  it  for  any  other  than  trust  expenses. 
.The  banking-bouse  of  Bain  &  Bro.  was 
regarded  as  absolutely  solvent,  and  at 
the  time  of  the  failure,  the  firm  of  W.  A  J. 
Parker,  of  which  he  was  a  member,  had 
to  the  credit  of  the  firm  more  than 
$6,000  in  the  said  bank  of  Bain  &  Bro. 
He  had  no  money  of  his  own  in  the  said 
bank,  and  not  one  cent  of  this  trust  money 
was  ever  mixed  or  implicated  in  any  way 
with  the  private  or  firm  money  of  W.  & 
J.  Parker.  We  do  not  think  this  case 
comes  within  the  rule  of  Pldgeon  v.  Will- 
iams, 21  Grat.  255,  and  Vaiden  v.  Stnb- 
blefield's  Ex'r,  28  Grat.  154.  The  fund  was 
kept  separate,  and  was  never  checked 
upon  except  to  pay  expennes  of  the  trust, 
and  by  the  order  of  the  court.  The  com- 
mittee appears  to  have  acted  in  perfect 
good  faith, and  with  reasonal)le  prudence. 
Mr.  Minor,  in  his  Institute,  (volume  4,  p. 
1243,)  states  the  law  of  this  case.  If  the 
fiduciary  deposits  the  money  in  his  own 
name  in  a  bank  in  which  he  has  no  funds 
of  his  own,  he  Is  answerable  only  for 
due  diligence  in  the  selection  of  the  depo» 
itory„and  due  vigilance  in  respect  to  such 
depository's  continued  i<olvency.  See, 
also.  Parsley's  Adm'r  v.  Martin, 77  Va. 376  j 
Cooper  V.  Cooper's  Ex'r,  Id.  198.  The 
committee,  Parker,  acted  in  good  faith  in 
the  transfer  and  investment  of  this  trust 
fund,  and  with  the  prudence  and  discre- 
tion which  he  exercised  in  his  own  affairs, 
and  In  so  doing  hecomplled  with  ail  the  re- 
quirements of  the  law,  and  we  therefor* 
think  that  he  is  Justly  and  legally  enti- 
tled to  the  item  of  f!),207.81  as  of  March  1, 
18S5,  which  was  credited  and  allowed  to 
him  by  the  court  below,  whose  decree  un- 
der review  is  in  this  particular  affirmed; 
but  for  the  errors  aforesaid  the  decree 
complained  of  is  reversed  and  annulled, 
and  the  case  will  be  remanded  to  the  cir- 
cuit court  of  thecityof  Portsmouth  for  its 
fort  her  decree  in  conformity  with  the  views 
herein  expressed,  and  the  decree  of  this 
court  reversed. 

Lact,  J.,  dissenting. 


(W  Va.  447) 

DiGHL  et  vx.  V.  Marcbakt  et  ah 

(Supreme  Court  of  Appeals  of  Virginia.    Feb. 
12,  1891.) 

Rbs  Judicata. 
A.  decree  of  the  circuit  court  refusing  an 
inlunction,  prayed  for  by  the  grantors  in  a  deed 
of  trust,  to  restrain  a  purchaser  thereunder  from 
taking  possession  of  the  land,  on  the  ground  that 
the  substituted  trustee  who  made  the  sale  had 
been  appointed  Without  notice  to  the  interested 
parties,  as  required  by  Code  Va.  S  8420,  is  con- 
clusive on  the  rights  of  the  grantors,  who  failed 
to  appeal  from  the  decree  within  the  time  lim- 
ited by  law.  and  is  a  bar  to  their  petition,  based 
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on  the  same  groana,  for  a  rehearing  of  the  pro- 
oeedines  wherein  the  substituted  tmstee  was  ap- 
pointed. 

Joa.  Christian  and  TboB.  O.  Jones,  for 
appellants.  Pollard  &  Sanda,  for  appel- 
lees. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree uf  tlie  circuit  court  of  Middlesex  coun- 
ty, rendered  on  the  18tb  day  of  March, 
1»89.  The  case  Is  as  follows:  On  the  8th 
day  of  March,  1880,  J.  R.  Merchant  and 
wife.  In  conHlderatlon  of  f  1,133.50,  con- 
veyed a  certain  tract  of  land  in  suid  coun- 
ty to  Jane  T.  Dtehl,  wife  of  Daniel  Dlehl. 
By  trust-deeds  of  even  date  the  said  Jane 
T.  Diehl  and  Daniel  Diebl  conveyed  the 
same  land  in  trust  to  secure  the  sum  of 
f  504.13,  the  balance  unpaid  of  the  purchase 
money,  to  T.  B.  Rowe,  trustee.  The  said 
trustee  died  wlthnut  executing  the  trust. 
On  the  27th  of  October,  1886,  the  county 
court  of  Middlenex,  on  the  motion  ol  the 
said  J.  R.  Marchant,  appointed  W.  W. 
Woodward  trustee  to  execute  the  said 
trust  in  the  place  of  the  said  T.  B.  Rowe, 
who  had  died.  On  the  24th  of  November, 
18S6,  the  said  W.  VV.  Woodward,  trustee, 
sold  thesaid  land  at  public  auction,  and  J. 
R.  Marchant  became  the  purchaser  of  the 
same,  at  the  price  ol  $700,  and  on  the  next 
day  tbo  said  trustee  conveyed  the  said 
land  to  the  said  purchaser;  and  the  said 
J.  R.  Marchant  instituted  his  action  of 
nolawful  detainer,  and  recovered  the  poR- 
session  of  the  said  land.  On  the  16tb  of 
March,  1887,  Diehl  and  wife  instituted  a 
suit  in  chancery,  and  obtained  an  injunc- 
tion restraining  the  said  Marchant  Iroin 
.enforcing  his  said  judgmeot  against  the 
said  Dlehl  and  wife.  This  injunction  was 
dissolved  in  the  said  circuit  court  on  the 
loth  of  June,  1887.  From  this  decree  no 
appeal  was  ever  taken,  although  there 
was  an  order  suspending  the  same  for  ^ 
days  to  enable  the  plalntlfts,  Dtehl  and 
wife,  to  appeal  to  this  court.  But  after- 
wards, on  the  25th  day  of  October,  1HH7,  a 
petition  was  filed  in  the  county  court  of 
Middlesex  agnlnst  Marchant  and  wife, 
asking  for  a  rehearing  of  the  order  entered 
in  the  said  couuty  court  above  mentioned, 
of  October  27.  1886,  appointing  W.  W. 
Woodward  trustee  in  the  place  of  the 
trustee  who  had  died,  upon  the  ground 
that  the  said  order  had  been  entered  with- 
out the  notice  required  by  law  to  the  par- 
ties interested.  Marchant  answered  deny- 
ing any  InsuHiciency  in  the  notice, and  set- 
ting up  the  de<'islou  of  the  circuit  court  of 
Middleuex  in  the  chancery  suit  rendered  on 
the  16th  of  June,  1887,  as  conclusive  of  all 
the  questions  involved  under  the  plea  of 
rea  Hdjiidlcata.  The  county  court,  how- 
ever, granted  the  rehearing  asked  for,  and, 
being  of  opinion  that  the  order  of  27th  of 
October,  1886,  appointing  the  trustee. 
Woodward,  was  erroneous,  revoked  the 
same,  and  held  it  null  and  void.  From 
that  order  of  the  county  court  the  said 
Marchant  appealed  to  the  circuit  court  «f 
said  county,  and  the  said  order  of  the 
county  court  was  there  reversed  on  the 
18th  of  March,  1889,  and  the  petition  in  the 
county  court  dismissed.  From  this  order 
of  the  circuit  court  this  appeal  is  taken  to 
this  court,  and  want  of  notice,  when  the 


original  order  of  October  37, 1886,  waa  en- 
tered appointing  Woodward  trustee,  is 
assigned  as  error;  and  aleo  alleged  errors 
are  set  up  in  the  order  of  June  16,  ]887,dis- 
solving  the  injunction  mentioned  above. 
The  order  dissolving  the  injunction  hav- 
ing been  rendered,  and  the  proc<>eding:s  in 
that  suit  ended  in  1887, it  is  too  late  to  ap- 
peal from  that  decree,  one  year  being  the 
period  of  limitation  provided  by  theCode.' 
The  first  question  we  have  to  consider  is 
whether  the  decision  in  that  case,  which 
was  between  the  same  parties,  whs  a  de- 
cision of  the  questions  involved  In  this; 
tor,  if  this  be  so,  then  the  decision  In  that 
case  was  flnal  between  the  parties,  and 
the  question  involved  in  this  case  is  res 
Judicata,  and  cannot  be  qaestioned  In 
this  or  in  any  other  proceeding  in  any 
court.  As  to  this  matter, courts  of  jastice 
do  not  always  employ  the  same  language, 
but  where  every  objection  urged  in  the 
second  suit  was  open  to  the  party,  within 
the  legitimate  scope  of  the  pleadings,  in 
the  first  suit,  and  might  have  been  pre- 
sented at  that  trial,  the  matter  must  l>e 
considered  as  having  passed  la  rem  Ju- 
dieatam,  and  the  former  judgment  in  snch 
a  case  Is  onclnslve  between  the  parties. 
It  Is  not  necessary  to  the  conclusiveness 
of  the  former  Judgment  that  the  Issue 
should  have  been  taken  upon  the  precise 
point  which  it  is  proposed  to  controvert 
in  ths  collateral  action.  It  is  sufficient  if 
that  point  was  essential  to  the  former 
Judgment.  Every  point  which  has  been 
specifically  decided,  or  by  necessary  inipli- 
CHtion  an  Issue  which  must  have  been  de- 
cided,In  order  to  support  the  judgment  or 
decree,  is  concluded.  The  estoppel  is  not 
confined  to  the  judgment,  but  extend?  to 
all  tacts  involved  in  it  as  necessary  steps 
or  the  ground-work  upon  which  it  mast 
have  been  founded.  It  is  allowable,  to 
reason  back  from  the  Judgment  to  the 
basis  upon  which  it  rests,  upon  the  ob- 
vious principle  that,  when  a  conclusion  is 
undisputable,  and  could  have  been  drawn 
only  from  certain  premises,  the  premises 
are  equally  indisuutable  with  the  conclu- 
sion. It  Is  not  only  final  as  to  the  mat- 
ters actually  determined,  but  as  to  every 
other  matter  which  the  parties  might  liti 
gate  in  the  cause,  and  which  they  might 
have  had  decided.  Blackwell  v.  Bragg,  78 
Va.  529,  and  cases  there  cited ;  Fishburne  v. 
Ferguson,  85  Va.  325,  7  8.  E.  Rep.  361,  and 
cases  cited;  Wells,  Res.  AdJ.§  252;  Steams 
V.  Beckham,  81  Grat.  381 ;  Durant  v.  Essex 
Co.,  7  Wall.  107;  Freem.  Judgm.  8§  246-252. 
In  this  case  there  is  no  difficulty  what- 
ever about  this  question.  The  bill  In  the 
chancery  suit  In  the  circuit  court  was  filed 
and  the  injunction  asked  on  the  identical 
groutid  relied  on  in  the  petition  in  the 
county  court;  and  the  petition  filed  in  the 
county  court  is  a  substantial  copy  of  the 
bill,  the  suits  are  in  all  material  respects 
identical  as  to  parties  and  relief  sought,  and 
the  very  grounds  upon  which  the  relief  Is 
asked  are  precisely  the  same,  to-wit,  atrns- 
tee  having  been  appointed  without  notice 
to  the  parties  Interested,  as  is  required  by 
thestntute.3  Upon  the  adverse  decision  of 
the  circuit  court  as  to  their  interest  the 


>  Section  8174. 
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plaintiffs  had  bat  one  coarse  left  to  them, 
and  that  was  to  appeal  lor  the  correction 
of  alleged  errors;  and  this  they  evidently 
contemplated,  becaase  they  procured  a 
suHpendInK  order  for  that  purpose,  as  the 
decree  states.  They  have,  however,  al- 
lowed this  decree  to  become  final  and  Ir- 
reversible by  the  lapse  of  time,  and  they 
are  linally  barred  and  forever  cunclnded 
In  the  rights  Involved  in  that  suit,  and 
that  ends  the  controversy  in  this  and 
every  other  suit  and  tribunal.  And  the 
decree  appealed  from  Is  withouterror,  and 
will  be  affirmed  in  this  court. 


(87  Va.  4M) 

Db  Faroes  et  al.  v.  Rtland  et  a/. 

{Supreme  Court  of  Appeals  cS  Ktri/tnto.    Jan. 
28,  1891.) 

CovPBTBsror  or  Wmrssa — Fost-Nvptial  Sbttlb- 
KBKT—CoNstsBSATiOH— Rights  aw  Crbditobb. 

1.  The  husband's  interest  in  a  suit  by  his 
oreditors  to  set  aside  a  deed  of  trust  from  him 
for  his  wife's  benefit,  renders  the  wife  incompe- 
tent as  a  witness. 

3.  In  such  salt,  the  redtals  of  consideration 
in  the  deed  are  not  competent  evidence  against 
the  creditors. 

a.  A  post-nuptial  settlement,  when  the  hus- 
band Is  indebted,  is  void,  as  against  his  creditors, 
unless  made  for  a  valuable  consideration;  and 
the  burden  of  proving  consideration  is  on  the  hus- 
band and  those  claiming  under  him. 

Appeal  from  circuit  court.  King  William 
county. 

J.  N.  atabba,  for  appellants,  fl.  B.  Pol- 
lard, for  appellees. 

Lact,  J.  This  is  an  appeal  from  two  de- 
crees of  the  circuit  court  of  King  William 
count.v,  rendered,  respectively,  on  the  25th 
day  of  October,  1888,  and  tbe4th  day  of  May, 
1»(89.  The  bill  was  filed  by  the  appellees 
against  the  appellants,  John  8.  De  Kurges, 
Josephine  DeFarges,  his  wife, and  F.King, 
trustee,  to  set  aside  a  trust-deed  made  by 
the  appellant  Johns.  DeFarges.ontheSlst 
oj  March,  1S87,  by  which  he  eunveyed  all  of 
his  property  to  the  said  appellee  King,  to 
be  held  in  trust  for  the  benefit  of  his  said 
wife,  the  appellee  Josephine  De  Farges, 
free  from  the  claims  of  all  persons  claiming 
under  bim.  Thedefendantsanswered.and 
depositions  were  taken,  and  the  case 
beard  in  the  circuit  court  on  the  25th  day 
of  October,  18S8,  when  the  said  court, 
without  at  that  time  passing  on  the  va- 
lidity of  the  trust-deed  above  mentioned, 
so  far  as  it  related  to  the  debts  of  the  said 
John  S.  De  Farges,  not  then  constituting 
liens  on  bis  real  estate,  or  not  secured  In 
another  trust-deed  by  the  said  De  Farges, 
conveying  certain  property  to  trustees  to 
pay  certain  debts,  declared  said  deed  of 
March,  1887,  void  only  as  to  debts  thus  se- 
cured before  the  rteordation  of  the  said 
deed ;  directed  thetrustee  In  the  trust-deed 
first  made,  dated  22d  of  March,  1886,  to 
close  the  same;  and  directed  the  trustees, 
Pollard  and  Bagby,  to  proceed,  under  an- 
other trust-deed,  dated  December  27, 1886, 
to  make  sale  of  so  much  of  the  proi>erty 
con  veyed  to  them  by  said  last-mentioned 
deed  as  was  necessary  to  pay  the  costs, 
etc.,  and  the  residue  unpaid  of  the  debts 
secured  therein.    And  on  the  4th  day  of 


May.  1889,  tb()  said  circuit  court  of  King 
William  county  rendered  another  decree, 
by  which,  alter  excluding  the  deposition 
of  Mrs.  De  Farges,  it  held  that  the  trust- 
deed  of  March  81, 1887,  was  made  with  in- 
tent to  hinder,  delay,  and  defraud  credit- 
ors, and  was  therefore  void  as  to  debts 
contracted  before  Its  execution;  decreed 
the  sale  of  tbe  personal  property  con  veyed 
in  the  deed  to  be  first  made,  and  appoint- 
ed a  receiver  to  execute  the  decree  as  to 
this,  except  as  to  property  exempt  undfer 
sections  3650  and  8651  of  the  Code  of  Vir- 
ginia, upon  a  credit,  except  as  to  small 
sums.  From  this  decree  De  Farges  and 
wife  applied  tor  and  obtained  an  appeal 
to  this  court. 

Tbe  first  assignment  of  error  necessary 
to  notice  is  the  complaint  that  tbe  sale 
was  Ordered  before  the  report  of  the 
trustee  cameln, closing  tbe  first  trust-deed 
as  to  the  sale  of  tbe  saw-mtll.  Regularly 
this  report  should  have  been  in,  in  order 
to  ascertain  tbe  balance  dueaftercrediting 
the  proceeds  of  tbe  saw-mill;  but,  there- 
port  being  filed,  it  appeared  that  Mrs.  De 
Farges  was  the  purchaser  at  this  sale,  and 
therefore  there  was  no  injustice  or  injury 
to  the  appellants,  as  they  appear  to  hare 
had  full  knowledge  and  information  upon 
this  subject. 

The  next  assignment  is  that  tbe  court 
erred  in  excluding  tbe  deposition  of  Mrs.  De 
Farges  in  thiscause.  This  question  Is  too 
well  settled  to  admit  of  any  profitable 
discussion.  As  was  said  by  this  court  In 
the  case  of  Burton  v.  Mill,  78  Va.  470,  as 
to  tbe  competency  of  husband  and  wife  in 
such  case:  "They  occupy  tbe  relation  of 
husband  and  wife,  and  are  both  Interested 
In  tbe  result  of  this  suit.  They  are  there- 
fore incompetent  as  witnesses. ''  William 
and  Mary  College  v.  Powell,  12  Orat.  872; 
Murphy  v.  Carter,  23  Grat.  486. 

But  it  Is  insisted  that  Mr.  De  Farges 
was  not  interested  in  this  suit,  because 
he  bad  parted  with  all  Interest  to  bis  wife; 
but  that  is  the  very  question. — whether 
this  act  is  valid,  which  was  done  by  him, 
— and  the  cases  all  hold  that  he  is  inter- 
ested In  such  a  case.  As  he  obviously  is, 
bis  wife  Is  also  Interested.  Uer  interest 
would  not  render  her  Incompetent,  but  bis 
interest  does  render  bis  wife  incompetent 
as  a  witness. 

It  Is  assigned  as  error  that  tbe  circuit 
court  annulled  tbe  deed  of  March,  1887, 
as  fraudulent  and  void  as  to  existingcred- 
Itora.  It  Is  settled  that  the  relinquish- 
ment by  the  wife  of  a  certain  or  even  a  con- 
tingent Interest  in  her  husband's  estate 
will  support  a  post-nuptial  settlement 
when  there  is  no  badge  of  fraud.  1  Eq. 
Cas.  Abr.  219:  Ward  v.  Sballet,  3  Ves.  Sr. 
16.  So,  likewise,  the  releasing  her  Joint- 
ure or  dower.  Ball  v.  Bumford,  Finch, 
Prec.  113;  Scot  v.  Bell,  2  Lev.  70;  Laven- 
der V.  Blackstone,  Id.  147 ;  Cottle  v.  Fripp,  2 
Vern.220;  Blow  v.Maynard,2Leigh,31.  If 
tbe  parting  with  these  contingent  Interests 
of  the  wife  has  this  effect,  it  follows,  a  for- 
tiori, that  her  parting  with  her  own  es- 
tate, or  making  a  charge  on  It  for  her  bus- 
band's  benefit,  will  constitute  a  valuable 
consideration.  Clerk  v.  Nettleship,  2  Lev. 
148;  Chapman  v.  Staverton,  Cowp.  278; 
and  Lady  Arundell  v.  Pbipps.  lU  Ves.  109. 
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It  haa  also  been  decided  that,  in  settle- 
meuts  after  marriage,  a  consideration 
moving  from  the  wife  will  sapport  limita- 
tions to  her  children  aa  well  as  in  her  own 
favor.  Ward  v.  Shallet,  2  Yes.  Sr.  1&-18: 
Lavender  v.  Blackatone,  2  Lev.  147.  Bnt, 
though  these  settlements  will  be  support- 
ed when  they  appear  to  have  been  made 
upon  a  fair  contract,  for  a  valuable  con- 
sideration, and  in  the  executiun  of  such  a 
contract,  yet,  from  the  relative  situation 
of  the  parties,  and  the  convenient  cover 
they  afford  a  debtor  to  protect  his  prop- 
erty and  impose  upon  the  world,  they  are 
always  watched  with  considerable  Jeal- 
ousy. A  post-nuptial  settlement  will  be 
good  against  subsequent  creditors  when 
there  is  no  fraud,  and  the  settler  is  not 
Indebted  when  he  makes  It.  But  when 
the  debtor  is  greatly  indebted  and  har- 
assed by  his .  creditors,  the  very  tact  of 
his  making  a  settiement  excites  strong 
Bnspicion,  and  to  support  It  an  adequate 
consideration  must  be  shown,  togetlier 
with  the  absence  of  those  other  badges 
which  generally  attend  a  fraudulent 
transaction.  Every  voluntary  post-nup- 
tial settlement,  when  the  settler  is  indebt- 
ed, is,  as  against  his  creditors,  fraudulent 
and  void ;  and  every  settlement  will  be 
taken  aa  voluntary,  unless  those  claiming 
under  it  can  show  that  it  was  made  for  a 
valuable  consideration.  Such  considera- 
tion set  up  in  the  answer,  by  way  of  de- 
fense, must  be  ««tRbllHlied  by  legal  evi- 
dence. As  was  said  by  Judge  Cakr  in 
Blow  V.  Maynard,  supra:  " If  the  defend- 
ant, charged  with  fraud  in  accepting  and 
holding  under  a  voluntary  deed,  could,  by 
her  own  answer,  supply  proof  of  a  con- 
tract and  the  execution  of  it.  and  of  a  val- 
nable  consideration  tor  the  deed,  then,  in 
truth,  it  may  be  said  that  to  require  proof 
«xta  conslilpratiun  at  all  Is  u  mere  farce. " 
The  recitals  in  a  deed  are  said  to  be  con- 
clnsive  against  all  persons  claiming  under 
the  settler,  but  such  recitals  are  not  proof 
against  creditors  attacking  the  deed.  If 
such  recitals  were  proof  against  creditors, 
It  would  be  putting  Into  the  hands  of  a 
fraudulent  debtor  a  most  dangerous 
weapon.  As  was  said  by  the  master  of 
the  rolls  in  Battersbee  ▼.  Farrington, 
I  Hwanst.  106:  "Such  a  doctrine  would 
give  to  every  trader  a  power  of  excluding 
bis  creditors  by  a  recital  in  a  deed  to 
which  they  are  not  parties."  William 
and  Mary  College  V.  Powell,  supi-a.  It  is 
shown  that  Mr.  De  1-^arges  came  into  the 
possession  of  considerable  property  by  his 
'  marriage.  There  is  no  proof  of  any  con- 
tract made  at  the  time  of  the  marriage, 
and  no  claim  made  concerning  such  agree- 
ment until  some  17  years  after  the  mar- 
riage, when  the  husband  had  become 
largely  indebted  in  numerous  debts,  some 
<rf. which  had  been  secured  by  two  previ- 
ous deeds  in  trust,  and  many  secured  by 
Judgments  recovered  against  the  settler, 
and  many  more  were  sued  on.  The  trust- 
deed  in  question  was  made  for  an  alleged 
consideration  of  fG,500,  amounts  advanced 
from  time  to  time  by  Josephine  DeFarges. 
and  in  further  consideration  of  the  sum 
of  f  1,500,  due  for  timber  cut  on  her  land, 
and  of  her  uniting  in  certain  deeds,  and  an 
agreement  made  to  reimburse  her.    And 


the  deed  conveys  several  tracts  of  land  slt- 
uuted  in  the  counties  of  King  William  and 
King  and  Queen,  and  all  of  his  persnnal 
property,  alLlive-stock,  all  the  com  in  the 
barn,  and  all  household  and  kitchen  tami- 
tnre,  leaving  nothing  for  his  sabslstence 
except  by  her  bounty.  And,  as  if  this  were 
not  enough,  the  deed  adds:  "This  to  in- 
clude all  the  personal  property  of  every 
description  now  owned  by  me."  Now, 
if  this  deed  was  not  made  to  prevent  his 
creditors  from-  recovering  their  debts,  its 
provisions,  if  sustained,  necessarily  must 
accomplish  that  result;  and,  as  we  have 
seen,  if  voluntary,  it  must  be  held  to  be 
fraudulent  as  to  th^m,  because  he  was 
largely  indebted  at  the  time,  and  no  pro- 
vision is  made  for  the  creditors  whatever. 
It  can  only  be  sustained  upon  clear  and 
distinct  proof  of  a  valuable  consideration. 
There  Is  no  satisfactory  proof  of  any 
such  agreement  as  that  set  up  in  ths  deed, 
when  the  answers  and  the  deposition  of 
Mrs.  De  Farges  and  the  recitals  of  the 
deed  have  been  rejected.  The  personal 
property  received  by  the  husband,  belong- 
ing to  the  wife,  became  his  by  virtue  of  bis 
marital  rights,  and  the  real  estate  is  still 
held  by  the  wife,  and  not  affected  by  tbls 
suit.  There  is  prooi  of  the  declaration  of 
the  husband  and  wifewhich  set  up  a  claim 
to  a  provision  on  the  part  of  the  husband 
to  reimburse  the  wife  for  such  of  her  prop- 
erty as  he  may  have  used,  but  these  prove 
nothing  more  than  the  answers,  the  effect 
of  which  we  have  considered,  and  are 
wholly  inadequate  to  prove  the  alleged 
agreement.  There  was  the  lapse  of  a  long 
period  of  time  between  the  marriage  and 
tBe  settlement,  and  there  is  not  only  no 
sufl9cient  proof  of  the  agreement  to  sup- 
port the  settlement,  but  it  cannot  be  held 
to  have  been  in  pursuance  of  any  agree- 
ment, and  was  obviously  voluntary;  and 
so  it  was  correctly  held  to  be  construct- 
ively fraudulent  as  to  the  existing  credit- 
ors of  the  husband.  And  the  decrees  com- 
plained of  and  appealed  from  here  are 
without  error,  and  must  be  affirmed.  De- 
crees affirmed. 


(86  Oa.  401) 

Bennett  v.  Statk. 
(Supreme  Court  cif  Oeorgia.  Dec.  88, 1800.) 
Cbiionai.  Law— Trial— Abouubnts  or  Coxmraa^ 
It  is  error  to  allow  the  prosecutinff  attmr- 
ney  to  argnie  to  the  Jury  that,  since  defendant  liad 
a  right  to  prove  his  good  character,  aod  had  not 
done  so,  his  character  was  bad,  although  defend- 
ant's counsel  had,  without  evidenoe,  argued  that 
defendant's  character  was  good. 

Error  from  superior  couirt,  Hart  county; 
Li'MPKiN,  Judge. 

McCurryA  ProfBtt,  for  plaintiff  in  error. 
W.  M.  Howard,  Sol.  Gen.,  by  Harrison  <S 
Peoples,  for  the  State^ 

Simmons,  J.  Bennett  was  tried  for  the 
offense  of  burglary,  and  was  convicted. 
He  made  a  motion  for  a  new  trial,  which 
was  refused,  and  he  excepted.  One  of  the 
grounds  of  the  motion  is  that  the  prose- 
cuting attorney,  in  the  closing  argument, 
argued  that  the  defendant  had  a  bad  char- 
acter; that  he  had  a  right  to  prove  his 
good  character,  and  had  not  done  so.  The 
defendant  objected  to  this,  and  reanested 
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the  cuiirtnottoallovrit.  The  court  stated 
that  the  argaiuent  was  proper,  and  be 
nuulil  allow  it  to  proceed.  Followina;  is 
a  note  which  the  court  attaches  to  this 
crunnd :  "The  fii-st  ground  of  the  motion 
for  new  trial  is  true,  with  the  following  ad> 
ditlonalstuteinentincunnection  with  what 
occurred  and  in  explanation  thereof:  In 
his  a  rp;  urn  en  t  before  the  jury  defendant's 
counsel  had  stated  and  reiterated  repeat- 
edly (1)  his  personal  conviction  that  the 
defendant  was  an  honest  man,  and  a  man 
of  fcnod  character,  and  that  nothing  crim- 
inal had  ever  before  been  charged  against 
him ;  (2)  that  the  defendant  was  a  man  of 
as  good  a  cliaracter  as  Bowers,  one  of  the 
state's  witnesses,  and  stood  as  well  In  the 
community  as  Bowers  did  ;  (3)  that  Dun- 
can, a  witness  for  the  state,  )va8  a  man  of 
(^ood  character,  and  had  empUjyed  defend- 
ant for  six  years,  and  that  Duncan  would 
not  have  done  so  if  defendant  was  a  thief; 
and  (4)  that  defendant  stood  well  among 
hin  neighbors,  and  was  regarded  where  he 
lived  as  an  honest  man,  and  one  of  good 
character,  so  far  as  the  evidence  in  this 
case  disclosed.  In  replying  to  these  argu- 
ments the  solicitor  general  said  that  in 
doubtful  cases — in  cases  where  the  state 
had  proved  many  suspicious  facts  and  cir- 
cumstances against  a  defendant— the  law 
allowed  him  to  prove  his  good  character; 
and  that,  if  this  defendant  was  a  man  of 
such  good  character  and  reputation  as 
bis  counsel  had  insisted  he  was,  why  had 
he  not  called  some  of  his  neighbors  to 
prove  his  good  cliaracter,  and  that  his 
failure  to  do  so  must  be  because  he  bad 
no  such  good  reputation.  When  the  point 
was  made  that  this  argument  was  im- 
proper the  court  refused  to  interrupt  the 
solicitor  general  because  of  the  fact  that 
defendant's  counsel  had  made  the  state- 
ments above  mentioned."  We  think  the 
court  erred  in  allowing  the  state's  counsel 
to  argue  before  the  jury,  after  objection 
by  the  prisoner's  counsel,  that  the  defend- 
ant's character  was  bad  because  be  had  a 
right  to  prove  bis  good  character  and 
had  not  done  so.  The  accused  is  not 
bound  to  put  his  character  in  issue.  It  he 
omits  to  do  so  no  inference  of  his  guilt  can 
be  drawn  therefrom  by  the  Jury.  The 
general  rule  Is  that  the  omission  to  show 
good  character  does  not  justify  a  presump- 
tion that  the  character  is  bad, from  which 
an  Inference  of  guiltcan  bedrawn.  People 
V.  Bodine,  1  Denlo,  2S1 ;  Ackley  v.  People, 
9  Barb.  609;  State  v.  Dockstader,  42  Iowa, 
436;  State  t.  O'Neal,  7  Ired.  251;  State  v. 
Upham,  88  Me.  261;  Stephens  v.  State,  20 
Tex.  App.'255;  People  v.  White,  24  Wend. 
620;  Donogboe  t.  People,  6  Parker  Crim. 
R.  120;  Cluck  V.  State,  40  Ind.  270; 
Fletcher  v.  State,  49  Ind.  134;  1  Bisb.Crim. 
Proc.  §  1119.  The  state  is  bonnd  to  prove 
the  guilt  of  a  defendant  beyond  a  reason- 
able doubt,  whether  his  character  has  been 
good  or  bud.  It  does  not  follow  because 
an  accused  person  may  have  a  bad  char- 
acter that  be  is  guilty  of  the  particular 
offense  for  w bleb  be  is  being  tried.  Counsel, 
botb  for  the  state  and  the  accused,  should 
be  compelled  by  tbe  court  to  confine 
themselves  In  their  arguments  to  the  evi- 
dence in  the  case.  In  this  state  tbe  defend- 
ant bas  a  right  to  make  a  statement  of 


bis  defense  to  tbe  Jnry ;  and  It  bas  been 
beld  in  several  cases  that  tbe  state's 
counsel,  where  the  defendant  omitted.to 
make  such  statement,  had  no  right  to  ar- 
gue that  fact  to  the  jury.  Nor  can  tbe 
jury  infer  guilt  from  the  defendant's  omis- 
sion to  make  tbe  statement.  If  the  state's 
counsel  is  not  allowed  to  argue  this  fact 
to  the  jury,  why  should  be  be  permitted 
to  argue  that  the  omission  to  prove  good 
character  is  evidence  of  bad  character?' 
Why  should  the  jury  be  permitted  to  infer 
that  bis  character  is  bad  because  be  has 
omitted  to  prove  good  character?  The 
trial  judge,  however,  certifies  that  he  per- 
mitted tbe  state's  counsel  to  make  this 
argument  because  the  prisoner's  counsel 
bad  argued  to  tbe  jury  that  the  prisoner 
bad  a  good  character,  etc. ;  meaning  there- 
by that,  as  the  prisoner's  counsel  bad  ar- 
gued to  the  Jury  a  fact  which  was  notlo 
evidence,  it  was  proper  to  allow  the 
state's  counsel  to  reply  to  that  argument, 
and  to  say  that  the  prisoner's  character 
was  bad  because  he  bad  a  right  to  prove  ~ 

f:ood  character  and  had  failed  to  do  so. 
n  State  v.  Upham,  38  Me.  261,  supra,  the 
indictment  charged  tbe  accused  with  hav- 
ing in  his  possession  counterfeit  bank- 
bills.  He  offered  no  evidence  of  bis  general 
good  character,  but  his  counsel  argued  to 
the  jury  that  from  bis  position  in  society 
as  postmaster  bis  character  oug'ut  to 
avail  him  in  aid  of  tbe  common  presump- 
tion of  innocence.  Counsel  for  the  govern- 
ment argued  that  the  want  of  such  testi- 
mony authorised  the  jury  to  infer  that  bis 
character  was  bad.  Refusal  of  the  court 
to  Instruct  tbe  jury,  upon  request,  that 
tills  failure  to  offer  such  proof  afforded  no 
inference  of  guilt,  or  that  tbe  character 
was  not  good,  was  held  error. 

There  are  many  authorities  which  bold 
that  the  law  presumes  that  a  defendant 
has  a  good  character.  This  was  held  in 
the  case  of  Stephens  v.  State,  20  Tex.  App. 
269;  and  in  the  case  of  Cluck  v.  State,  su-  • 
pra,  tbe  supreme  court  of  Indiana  bold 
that  the  law  presumes  that  every  man  bas 
a  good  character,  and  that  it  would  have 
been  competent  for  counsel  to  have  com- 
mented on  such  presumption.  This  rule  is 
also  laid  down  in  Sackett  on  Instructions 
to  Juries,  p.  500.  In  the  case  of  Goggans 
V.  Monroe,  31  Ga.  331,  the  defendant'j» 
counsel,  in  his  argument,  insisted  that  tbe 
plaintiff's  character  was  bad,  whereupon 
counsel  fur  tbe  plaintiff  requested  the 
court  to  charge  the  jury  that  the  law  pre- 
sumed the  plaintiff  to  be  of  good  character 
until  the  contrary  was  shown  by  proof. 
Tbe  trial  judge  refused  to  charge  as  re- 
quested, and  this  court  beld  that  "it  was 
error  in  the  court  to  refuse  to  charge,  on 
request,  that  the  law  presumes  the  char- 
acter of  the  party  to  be  good  until  tbe  con- 
trary is  proven."  Jknkins,  J.,  in  deliver- 
ing the  opinion,  said :  "Defendant's  coun- 
sel having  argued  that  plaintiff's  charac- 
ter was  bad,  and  this  argument  being 
likely  to  prejudice  bis  case  before  the  Jury, 
be  was  entitled  to  the  legal  presumption 
that,  in  the  absence  of  evidence  proving 
tbe  contrary,  biscbaracter  wasgood;  and 
It  was  error  in  tbe  co'urt  to  refuse  to 
cbarg^e,  on  request,  that  the  law  did  so 
presume."    But,  whether  this  be  true  oi 
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not,  we  hold  that  the  court  erred  in  allow- 
ing: the  state's  counsel,  over  the  objection 
of  the  prisoner's  cuunHel,  to  malce  this  ar- 
gnnient  to  the  jury,  although  tlie  latter 
had  first  violated  the  rules  of  court  by  go- 
ing outside  of  the  evidence.  The  fact  that 
the  prisoner's  counsel  had  violated  the  rule 
would  not  authorise  the  state's  counsel  to 
do  likewise.  To  hold  that  because  coun- 
,«el  on  one  side  violates  a  rule  of  court  in 
his  address  to  the  Jury  by  making  state- 
ments outside  of  the  evidence  the  opposing 
connsel  has  the  right  to  violate  the  rule  in 
like  manner,  over  objections  of  opposing 
counsel,  would  be  to  turn  a  court,  where 
justice  should  be  administered  according 
to  the  rules  of  evidence  nnd  of  law.  Into  a 
town-raeetine.  We  could  as  well  hold 
that,  if  the  prisoner's  counsel  Introduces 
illegal  evidence,  the  state's  counsel  can  re- 
ply by  introducing  other  illegal  evidence; 
and  this,  we  have  held,  cannot  be  done. 
Woolfoik  V.  State.  81  6a.  631.8  S.  B.  Bep. 
724.  in  the  case  of  Mitcbum  v.  State,  II 
Ga.  615,  one  of  the  grounds  of  the  motion 
for  a  new  trial  was  that  the  court  eri-ed 
in  allowing  the  solicitor  general.  In  the 
concluding  argument,  although  objected 
to  by  cnunsel  for  the  accused,  to  support 
the  testimony  of  Uilands  by  stating  that 
he  was  an  nn  willing  witness  for  the  state, 
that  he  had  refused  to  come  under  sub- 
poena, and  was  brought  by  arrest  under 
attachment,  none  of  which  was  in  evidence 
before  the  jury;  the  court  remarking  that 
it  was  allowable  because  B.  K.  Harrison, 
one  of  the  defendant's  counsel, in  his  argu- 
ment to  the  jury,  had  stated  that  Eilands 
was  locked  up  on  the  Habltath  before  the 
trial  with  the  father-in-law  of  the  de- 
ceased and  the  prosecutor,  drinking  with 
them,  none  of  which  was  In  evidence,  Mr. 
Harrison  contending  that  Eilands  was  a 
willing  and  a  bribed  witness.  In  the  opin- 
ion (page  6*28,)  NisBKT.  J.,  in  dealing  with 
this  ground,  said:  "Theseventh exception 
'  Is  founded  on  the  refusal  of  the  court  to  re- 
strain the  solicitor  general,  although  re- 
quested BO  to  do  by  counsel  for  the  pris- 
oner, from  commenting  on  facts  not  In  ev- 
idence In  his  concluding  speech  to  the  jury. 
This,  we  think,  was  an  error.  We  have 
had  occasion  to  consider  the  habit  of  coun- 
sel in  addressing  the  jury  of  commenting 
upon  matters  not  proven  and  nut  grow- 
ing out  of  the  pleadings  before,  and  have 
been  content  with  visiting  it  with  a  de- 
cided and  emphatic  dlRapproval.  Berry  v. 
State,  10  Ga.  522.  523.  We  entertain  no 
shadow  of  doubt  as  to  the  necessity  of  pro- 
nouncing it,  as  we  now  do,  illegal,  and 
highly  prejudicial  to  a  fair  and  just  admin- 
istration of  the  rights  of  parties,  either  on 
the  criminal  or  civil  side  of  the  court.  It 
Is  the  duty  of  the  court  to  prevent  such 
comments;  and  In  all  cases  where  this  is 
not  done,  provided  the  court  is  requested 
to  prevent  them,  we  shall  hold,  ns  we  rule 
in  this  case,  that  it  Is  good  ground  for  a 
new  trial.  There  was,  it  is  true,  some 
excuse  for  the  llcenseconceded  to  the  solic- 
itor general  In  this  case  In  the  feet  that 
counsel  for  the  prisoner  had  already  taken 
the  same  liberty  in  bis  argument  to  the 
Jury.  The  solicitor  general  no  doubt  felt 
called  upon  by  the  obligations  of  his  office 
to  remove  any  wrong  impression  which 


the  argument  of  counsel  for  tbe  prisoner 
had  made  as  to  the  credibility  of  tbe  wit- 
ness, disregarding,  however,  tbeeetbinga, 
we  have  no  option  but  to  make  this  case 
the  occasion  of  eatabllshing  a  rule  upon 
this  subject.  In  d;>ingthls,  I  am  sure  that 
it  is  scarcely  necessary  tn  say  that  we  dis- 
claim any  purpose  of  Inflicting  a  personal 
censure  upon  tbe  able  and  upright  judge 
who  presided  in  the  cause,  or  upon  the 
counsel  and  the  prosecuting  officer.  If  no 
other  reason  existed  for  tills  disclaimer, 
(and  there  are  many,)  sufficient  reason 
would  be  found  in  the  usage  of  our  courts, 
which  has  gone  very  far  to  sanction  tbe 
babit  referred  to.  Itspractical  tendency  is 
bad  upon  the  court,  the  bar,  and  the  jury. 
If  this  were  all,  perhaps  our  duty  would 
stop  with  the  expression  of  such  an  opin- 
ion; but  this  is  not  ail,  for  in  our  judg- 
ment it  is  violative  of  the  rights  of  the 
citizen  litigant  in  the  course  of  justice; 
and,  if  so,  we  are  not  at  liberty  to  stop 
short  of  making  it  cause  for  a  new  trial. " 
See,  also,  upon  the  same  line:  Tucker  v. 
Hennlkpr,  41 N.  H.817;  State  v.  Uphnm.  38 
Me.2«l;  Henniesv.  VogeI.87Ill.242;  Fox  v. 
People,  03  111.  71;  Rochester  v.  Shaw,  100 
Ind.  28S;  Forsyth  v.  Cothran,  61  Ga.  278; 
Johnson  v.  Slapuey,(Oa.)  11  S.  E.  Rpp.N63; 
Railroad  C!o.  v.  Randall,  Id.  706;  Com.  T. 
Scott,  I2H  Mass.  230;  McDonald  v.  Peotile, 
(III.)  18  N.  E.  Rep.  K17.  9  Amer.St.  Rep. 547. 
and  note.  The  proper  practice,  according 
to  tbe  majority  of  the  cases  abuve  cited, 
would  have  been  for  the  prisoner's  counHcl 
to  have  requested  the  court  to  charge  the 
law  contrary  to  that  as  asserted  by  the 
Sdllcitorgeneral  in  his  address  to  the  Jury. 
The  record  shows,  however,  that  he  did 
object  to  the  remarks  of  the  solicitor  gen- 
eral, and  re(]ueflted  the  conrt  to  stop  bim; 
but  that  the  court  refused  to  do  so,  hold- 
ing that  the  remarks  were  proper,  and 
thereby  giving  tbe  Jury  to  understand  that 
the  rule  of  law  laid  down  by  the  solicitor 
general  was  thecorrect  one,  and  that  they 
might  make  the  inferences  claimed  by  the 
prosecuting  officer.  Under  this  state  of 
facts  it  was  scarcely  necessary  for  the  pris- 
oner's counsel  to  request  the  court  to 
charge  a  contrary  view  of  the  law.  Thto 
being  a  very  close  case  on  the  facts,  and 
the  language  of  the  state's  counsel  being 
calculated  to  prejudice  the  jury  against 
the  defendant,  we  reverse  the  Judgment  of 
the  court  below  In  refusing  togranta  new 
trial  upon  this  ground. 


(86  Ok.  »4) 

CoopBR  V.  Branch. 
(Supreme  Court  of  Oeorgia.    Nov.  36,  1890.) 
Equity— IsscBS  to  Jdbt — FixDntos. 
In  an  action  to  modify  a  contract,  and  re- 
oover  the  amount  paid  thereunder,  the  court  snt>- 
mitted  various  questions  to  the  jury,  which  re- 
turned a  verdict  for  defendant,  wherein  several 
of  the  questions  were  speciflcally  answered,  and 
others  by  saying,  "We  do  not  know,"  and  "Dd- 
known  to  us. "   Held,  that  it  was  not  such  a  ver- 
dict as  a  decme  oould  be  based  upon,  and  a  neif 
trial  was  properly  allowed. 

Error  from  superior  conrt,  Chatham 
county;  Fallioant,  Judge. 

For  former  report  see  82  Ga.  512,  9  S.  E 
Bep.  1130. 

B.  A.  Denmark  and  S.  B.  Adams,  loi 
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plalndir  In  error.    Oeo.  A.  Mercer,  for  de- 
leudaat  In  error. 

B1.ANDF0RD,  J.  On  tbe  trial  of  this  case 
In  the  cuurt  below  the  court  submitted  to 
the  jury  various  questions  {or  them  to  an- 
swer. Tbejury  returned  a  verdict  in  which 
several  of  the  queutions  were  specltically 
answered,  but  others  were  answered  sim- 
ply by  saying,  "  We  do  not  Ijuow.'-Ud- 
linown  to  us,"  etc.  FoltowinK  are  tbe 
questions  8ul)mitted  by  the  plaintiff  in  er- 
ror, Cooper,  with  the  answers  of  tlie  Jury 
thereto:  (1)  "Was  the  defendant,  Mr. 
t'ooper.  ffuilty  of  any  fraud,  deceit,  or  bad 
*aitli  of  any  kind  in  this  transaction?  An- 
swer. No."  (2)  "Would  Mr..Ck>oper  have 
accepted  less  for  his  Interest,  had  there 
been  no  error  in  the  lieeping  ol  the  boolss, 
than  what  was  paid  him?  A.  We  do  not 
know."  (3)  "Can  the  mistake  made  in 
the  keeping  of  the  books  be  now  corrected 
withoutinjUHticetoMr.Cooper?  A.  Yes." 
(4)  "  In  view  of  all  the  circumstances  of 
this  case,  US  a  matter  of  natural  justice 
and  equity,  ought  Mr.  Cooper  to  refund  to 
Mr.  UruHch  auythiug?  A.  Yes."  (.5)  "If 
yon  answer  'Yes'  to  the  last  question, 
bow  much  do  you  And  that  Mr.  Cooper 
should  refund?  A.  One  dollar  and  costs." 
Following  are  the  questions  which  were 
submitted  by  Branch,  the  defenilunt  in  er- 
ror, with  the  answers  returned  by  the 
Jury;  (1)  "Would  Mr.  Branch  have  paid 
Mr.  Cooper  ten  thousand  (f  lO.INK))  dollars 
tor  his  interest  in  the  Hrm.  had  he  known 
at  the  time  of  tbe  mlstuke  in  the  l»ooks? 
Answer.  We  do  not  know."  (2)  "If  not, 
what  sum  would  Mr.  Branch  have  paid 
Mr.  Coot>er  for  his  Interest  bad  he  been 
aware  of  the  mistake,  and  known  the  true 
state  of  the  accounts?  A.  Not  known  to 
Ds. "  (3)  "  If  tlie  jury  should  find  that  the 
interest  of  Mr.  Cooper  in  said  firm  sold  to 
Mr.  Branch  was  worth  more  than  Ave 
thousand  one  hundred  and  eighty-two 
dollars  anil  twelve  cents,  ($,'),lN2.12,)  as 
shown  by  the  correcte<l  books,  tlie  jury 
will  state  just  what  such  intere.'it,  un<ler 
the  evidence,  was  worth.  A.  Befer  to  the 
court."  (3)  "Was  or  was  not  Mr.  Co«>p- 
er's  interest  In  the  lease  in  the  stand,  and 
In  the  entire  business  of  Branch  &  Cooper 
established,  estimatcHl  in  tlie  |ir1ce  of  ten 
thousand  dollars  paid  by  Mr.  Branch,  and 
Included  in  the  property  and  interest  con- 
veyed by  the  bill"  of  sale  to  Mr.  Branch? 
A.  It  was."  (51  "Has  any  evidence  been 
submitted  to  the  jury  showing  that  Mr. 
Cooper  has  suffered  any  damage  by  reason 
of  the  sale  of  Ills  interest  to  Mr.  Branch? 
and,  if  '  Yes,'  state  the  amount  of  the 
damage  so  proved.  A.  No."  (6)  "When 
Mr.  Branch  purchased  Mr.  Cooper's  inter- 
est in  said  firm,  was  there  or  not  a  mis- 
take In  the  books  of  said  firm  by  which 
the  apparent  Interest  of  each  partner  was 
represented  to  be  larger  in  amount  than 
It  was  in  fact?  If '  Y'es,'  in  what  amount 
was  such  Interest  overstated  on  said 
books?  A.  Yes;  according  to  the  show- 
ing of  thebooks."  (7)  "When  Mi.  Branch 
purchased  Mr.  Cooper's  Interest,  did  he  or 
not  base  his  offer  upon  the  sniount  of  Mr. 
Cooper's  interest,  as  It  appeared  on  said 
books?  A.  Ue  accepted  Mr.  Cooper's 
offer. " 


We  do  not  think  the  court  snould  have 
received  this  verdict  under  the  facts  of  this 
case;  that,  in  fact,  it  was  no  verdict;  cer- ' 
talnly  not  such  a  verdict  as  a  decree  could 
be  based  upon.  We  think  tbe  court  could 
very  well  have  refused  to  receive  the  ver- 
dict, and  declare  a  mistrial.  A  motion 
was  made  for  a  new  trial,  which  the  court 
granted,  stating  tbat  he  was  not  satisfied 
with  the  conduct  of  tbe  Jury.  We  are  of 
tbe  opinion  tbat  the  court  did  right  to 
grant  a  new  trial;  and  that,  upou  a 
future  hearing  of  the  case,  proper  ques- 
tions should  be  submitted  to  the  jury, 
which  they  should  be  required  to  answer, 
and  upon  tbe  answers  to  which  a  decree 
can  be  made.  The  Judgment  of  the  court 
below  granting  a  new  trial  la  affirmed. 


(86  Oa.  333) 

Sii.TET  et  ai.  T.  Chambl.ee. 
{.Supreme  Court  cj  Qeorgia.    Dea  80,  1890.) 

HDSBAJID  AMD  WiTB— TlTLB  TO  LAint  —  BsTOPFm. 
— BVIUBNOB. 

Land  levied  on  under  execution  against  de- 
fendant was  claimed  by  his  wife.  The  uvideDce 
■bowed  a  deed  fiom  her  brothers  and  sisters  to 
detenduDt;  also  a  will  devising  the  land  to 
claimaut  and  her  brothers  and  sisters;  and  two 
deeds  from  defendant  to  a  third  person  for  a  part 
of  the  land.  The  evidence  showed  that  defend- 
ant liad  long  l>een  in  possession  of  the  land,  using 
and  leasing  it:  that  be  asserted  his  ownership; 
that  he  owed  his  wife  money,  and  Just  before 
suit  against  him  executed  to  her  a  mortgage  on 
tbe  land  without  her  Jmowledge;  and  that,  after 
the  levy,  the  mortgage  was  foruclosed  by  claim- 
ant's attorney  without  ber  knowledge.  Held, 
that  tbe  title  to  tbe  land  was  in  defendant,  and 
claimant  recognized  it  in  taldn;  a  mortgi^e 
through  her  attorney. 

« 

Error  from  superior  court,  Gwinnett 
county:  HuTCHi.NS,  Judge. 

The  following  is  the  otDcial  report:  "An 
execution  in  favor  of  John  SilveyftCo. 
issued  from  a  judgment  of  March  20,  MSSfi, 
against  T.  C.  Cliamblee,  was  levied  on  140 
acres  of  land  In  Gwinnett  county.  Cbam- 
blee  Interposed  a  claim  as  agent  for  bis 
wife.  Upon  the  trial  of  tbe  case,  plaintiffs' 
U.  fa.  was  Introduced,  and  the  claimant 
admitted  that  tbe  defendant  In  0.  fa.  was 
In  possession  at  the  date  of  the  levy.  The 
claimant  then  Introduced  a  deed  dated 
October  19,  1873,  from  certain  persons, 
stated  In  the  record  to  be  five  brothers 
and  sisters  of  defendant,  probably  mean- 
ing claimant,  to  defendant,  conveying  to 
him  the  land  levied  upop.  This  deed  Is  In 
the  form  of  an  ordinary  warranty  deed, 
and  tbe  consideration  expressed  in  it  la 
$1,000.  Also  an  Item  from  the  will  of 
Hosea  Camp.  By  this  Item  the  testator 
ga  ve  to  his  executors,  in  trust  for  his  daugh- 
ter, Mrs.  Uorton,  the  mother  of  claimant, 
during  the  natural  life  of  such  mother,  and 
then  to  be  divided  among  ber  children 
equally,  320  acres  of  land,  including  the 
land  in  dispute,  all  of  which  the  testator 
estimated  to  be  worth  fl.OOO,— f500  of 
which  he  gave  her  and  her  children  with 
property  theretofore  given  to  ber,  to  make 
them  equal  with  the  rest  of  bis  children  In 
property  theretofore  given  them,  and 
after  accounting  for  the  other  f500  she 
was  to  receive  an  equal  share  in  all  bis 
remaining  property.    Also  two  deeds  from 
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defendant  to  one  BaKwpIl,— one  dated 
January  10,  1879,  conveying  tbirty-one 
and  three-qnarter  acres  of  land ;  and  the 
otber  dated  October  3.  1882,  conveying 
thirty-three  and  three-quarter  acreA.  The 
oral  testimony  for  claimant  tended  to 
show  the  following:  Defendant  had  been 
in  potfseBsion  of  the  lands  levied  opon 
since  1873.  He  had  sold  off  to  Bagwell 
the  amiiunt  described  in  Bagwell's  deeds. 
He  ba^  given  in  tbe  remainder  for  taxes 
every  year  ap  to  the  year  he  failed  in 
businesB,  when  he  quit,  and  claimant  be- 
gan to  give  it  in,  and  has  been  giving  it 
in  since  that  time.  He  first  began  bnsl- 
ness  at  Parli's  Mill,  about  one  and  a  half 
miles  from  this  land,  in  1882,  and  there 
contracted  plaintiffs'  debt.  He  paid  cash 
for  all  he  bought  up  to  1884.  At  no  time, 
while  he  was  lu  business,  did  be  have  any 
other  lands  except  the  land  levied  on.  He 
never  told  plaintiffs  of  his  wife's  interest 
in  or  title  to  this  land,  nor  in  any  way 
mentioned  that  his  wife  owned  or  had 
1600  interest  in  tbe  land,  and  he  bad  only 
f400.  The  deed  to  him  was  made  by 
agreement  of  all  tbe  heirs  of  the  estate  of 
his  wife's  mother,  and  signed  by  all  pres- 
ent, except  bis  wife,  who  was  not  present. 
He  sold  off  land  to  Bagwell,  and  with  the 
purchase  money  paid  himself  oft  for  his 
interest  in  the  land,  and  now  has  no  inter- 
est in  it.  He, borrowed  money  from  bis 
wife,  and  owed  her  conHiderable  in  1885. 
He  gave  her  a  mortage  on  all  his  personal 
property  to  secure  a  note  for  9500,  Just  be- 
fore he  was  sued,  and  a  mortgage  upon 
the  land,  levied  on  to  secure  a  note  for 
$900;  these  notes  having  been  given  for  tbe 
money  he  had  borrowed  from  her,  and 
for  Iter  interest  In  the  land.  He  has  since 
paid  the  $500  note.  The  mortgage  on 
realty  has  been  foreclosed.  He  executed 
these  notes  and  mortgages  to  her  without 
telling  her  aboat  them,  when  he  found 
that  he  ,was  broke,  and  without  her 
knowing  it.  The  mortgage  was  fore- 
closed by  her  attorney  to  secure  her  In 
case  she  should  fail  in  her  claim  to  the 
land  levied  upon,  and  she  knew  nothing 
Of  its  foreclosure.  He  had  bargained  for 
and  levied  on  the  Park's  Mill  place  when 
he  commenced  selling  goods,  and  supposed 
plaintiffs  thought  he  owned  that  place, 
which  was  worth  about  $3,000,  but  he 
never  told  tbem  what  land  he  owned ; 
they  never  asked  him.  None  of  the  plain- 
tiffs were  ever  at  his  store  while  he  sold 
goods.  Exclusive  of  the  land  sold  to  Bag- 
well, there  are  about  ninety-five  acres  of 
the  land  levied  upon.  Under  the  item  of 
the  will  mentioned  above  there  were  six 
shares.  The  other  children  of  Mrs.  Hor- 
ton  bad  received  more  money  than  claim- 
ant, so  that  her  interest  in  tbe  tract  of 
land  deeded  to  defendant  was  estimated 
at  $600,  and  that  of  the  other  children 
who  signed  the  deed  at  $400,  which  $400 
defendant  paid.  While  claimant  was  not 
present  when  the  deed  was  signed,  she 
knew  of  tbe  arrangements,  except  that 
there  was  uo  agreement  in  her  presence 
as  to  whom  the  deerl  should  be  made. 
Since  the  deed  was  made  to  defendant,  de 
fendant  has  controlled  the  land,  and  had 
tenants  on  it,  and  claimant  has  lived  on 
the  land  all  her  life,  except  about  three 


years,  while  defendant  was  selling  goods 
at  Park's  Mill.  iShe  had  no  interest  in  her 
husband's  business.  In  rebuttal,  tbe 
plaintiffs  introduced  a  mortgage  given  by 
defendant  to  claimant,  January  5,  1885, 
upon  tbe  land  levied  on,  to  secure  a  note 
for  $900;  also  a  petition  to  foreclose  said 
mortgage,  and  rule  dIbI  issued  thereon; 
also  a  role  absolute,  foreclosing  tbe  mort- 
gage, dated  September  14,  1887;  also  a 
mortgage  by  defendant  to  claimant  upon 
certain  peraonalty,  dated  November  11, 
1885,  to  secure  promissory  notes  for  $500. 
The  depositions  of  plaintiffs  were  also  in- 
troduced, which  tended  to  show  the  fol- 
lowing :  Defendant  came  to  their  place  of 
bnslnesB,  and  bought  a  bill  of  goods,  stat- 
ing that  bn  owned  from  $400  to  $600 
worth  of  real  estate,  and  they  would  not 
bave  sold  him  the  goods  if  he  had  not  rep- 
resented himself  as  being  perfectly  solvent. 
These  statements  were  made  when  he 
bought  his  first  bill  Of  goods,  and  occurred 
when  he  was  in  the  mercantile  bosinesa 
in  Gwinnett  county,  the  county  in  which 
tbe  land  In  question  lies.  He  said  be  was 
not  dependent  upon  his  store  for  a  living, 
bnt  had  a  fine  farm  which  supported  him, 
and  they  believed  the  property  in  dispute 
was  his,  and  therefore  gave  him  credit; 
and  they  thought  from  bis  statement  that 
he  was  perfectly  solvent,  and  therefore 
they  gave  him  credit.  One  of  them  went 
to  his  place  of  business  twice  to  collect 
money  he  owed  plaintiffs,  and  this  one 
never  heard  that  tne  property  levied  upon 
belonged  to  any  one  else  until  It  was  lev- 
ied upon.  The  first  time  be  was  at  de- 
fendant's store  defendant  told  him  the 
property  was  his,  and  the  next  time  be 
saw  defendant  at  bis  house,  and  defendant 
again  told  him  it  was  his.  At  the  last- 
mentioned  time  claimant  was  present, 
passing  in  and  out  of  the  room.  Plain- 
tiffs would  not  have  given  defendant  credit 
bad  they  known  his  wife  was  setting  up 
a  claim  to  the  property,  or  an  interest  in 
It.  They  believed  defendant's  statement 
that  the  property  levied  upon  was  his. 
One  of  plaintiffs  testified  that  when  the 
first  goods  were  sold  to  defendant  be 
was  not  at  Park's.Mill.  The  Jury  found 
for  claimant  'all  the  land,  to-wit,  ninety- 
seven  and  a  half  acres,  not  sold  by  T.  C. 
Chamblee  to  G.  L.  Bagwell,  not  subject;* 
and  plaintiffs  moved  for  a  new  trial  opon 
the  grounds  that  the  verdict  was  contrary 
to  law.  evidence,  etc.,  and  contrary  to  the 
charge  of  the  court.  The  motion  was 
overruled,  and  plaintiffs  excepted." 

C.  if.  Brand,  for  plaintiffs  In  error.  F. 
F.  Julian,  for  defendant  in  error. 

Blandford.  J.  A  motion  for  a  new 
trial  was  made  In  this  case  upon  the 
ground  that  the  verdict  was  contraiy  to 
law  and  the  evidence,  which  the  court 
overruled,  and  plaintiffs  in  error  excepted. 
We  are  of  the  opinion  that  a  new  trial 
should  have  been  granted  upon  the 
grounds  stated  in  the  motion.  Tbe  evi- 
dence shows  very  plainly  that  tbe  title  to 
the  property  levied  on  was  in  the  hus- 
band of  the  claimant,  (who  is  the  defend- 
ant in  error;!  that  she  recognised  it  by 
taking  a  mortgage  to  the  property  from 
her  husband  to  herself,  which  was  fore- 
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closed;  and,  altbouf^b  she  alleges  that 
thin  was  done  wlttaout  her  knowledge  or 
consent,  It  la  not  shown  tbut  the  attorney 
who  acted  lor  her  was  not  In  'act  her  at- 
torney; BO,  therefore,  what  he  knew,  the 
law  charged  her  with  knowing.  We 
think  the  court  did  wrong  to  refuse  to 
srant  a  new  trial  in  this  case,  and  the 
iadgment  is  therefore  reversed. 


(88  Oa.  B7) 

Powun  ▼.  jAooroir. 
(SupreiM  Court  <if  Omrgia.    Deo.  20^  1890.) 

AXKTRJlTIOIl— flCBMIWIOW  ASB  AWAmD— Ks- 
TOPPU.. 

1.  If,  kfter  another  la  sabstitnted  for  one  of 
the  otigiaal  arbitrators  chosen  under  the  agree- 
ment to  submit,  a  party  submits  his  case,  he  oan- 
Qot,  after  the  award,  complain  that  the  substi- 
tution was  without  his  consent. 

a.  An  agreement  to  submit  to  arbitration  a 
■nit  for  damages  for  overflowing  land  provided 
that  "all  the  matters  In  controversy  •  *  •  set 
forth  in  the  pleadings"  shuuld  be  submitted,  and 
that  theairard  should  he  made  to  cover  "all  dam- 
ages to  lands,  crov», "  mo.  Held,  that  the  award 
of  expenses  for  ditching  olaimed  in  the  bill,  and 
of  damsgea  to  crops  and  lands,  were  within  the 
matter  submitted. 

8.  Defendant  cannot  except  to  the  award  on 
the  ground  that  it  is  excessive  where  the  excep- 
tions do  not  show  tliat  the  award  was  the  lesmt 
of  fraud,  accident,  or  mistake. 

i.  Kzoeptions  to  an  award  on  the  ground  tliat 
tt  is  contrary  to  the  evidence  !«  demurrable  if  a 
fall  and  complete  brief  of  the  evidence  has  not 
beea  filed. 

Error  from  superior  court,  Owlnnett 
county;  Hutcuinoh,  J udge. 

The  following  is  the  ofOclal  report: 
"Fowler  sued  Jackson  and  Mrs.  Jackson, 
making  the  folio  wtag  allegations  in  brief: 
On  January  1, 1S87.  petitioner  owned  cer- 
tain land  in  Gwinnett  coanty,  describing 
it,  lying  on  and  adjacent  to  Alcovy  rirer, 
and  bad  un  the  lands  thirty-five  acres  of 
bottom  lands,  very  productive,  yielding 
crops  worth  975.00  per  acre  annually;  the 
land  being  of  the  value  of  #50.00* per  acre, 
and  of  the  yearly  net  value  of  $30.00  per 
acre  for  cultivation.  Defendants  erected, 
without  bis  consent,  and  tnaintained  on 
the  river,  a  dam.  by  which  the  natural 
flow  of  water  was  obstructed,  and  the 
water  caused  to  flow  backwards  to  a 
great  depth  beyond  the  line  of  defendants' 
land  and  onto  theland  of  petitioner,  so  that 
the  lands  of  petitioner  were  overflowed, 
and  rendered  too  wet  for  cultivation,  forc- 
ing bim  to  abandon  a  part  of  them  entirely, 
and  decreasing  the  production  of  the  por- 
tion be  attempted  to  cultivate  at  least 
one-half.  The  dam  caused  the  bed  of  the 
streau^  to  flU  up  with  sand  and  other  ob- 
structions, and  backed  the  water  into  his 
drain  ditches,  and  filled  them  with  sand, 
antU  be  could  not  keep  them  open ;  and 
the  water,  elevated  by  the  sand  and  ob- 
structions, overflowed  bis  tillable  land, 
and  by  seepage  and  percolation  rendered 
them  too  wet  for  cultivation,  destroying 
his  crops,  and  rendering  two  to.  three 
acres  too  wet  to  be  planted,  of  which  he 
was  forced  to  abandon  the  cultivation, 
damaging  bim  $600.  or  other  large  sum ; 
and  by  the  causes  above  mentioned  the 


value  of  bis  bottom  lands  has  been  depi»> 
elated  twenty  to  twenty-five  dollars  per 
acre,  as  weP  as  depriving  him  of  the  an- 
nual profits  of  the  same.  Because  of  the 
obstruction  and  the  backing  of  the  water 
be  has  been  compelled  to  expend,  in  pre- 
paring and  locating  water-races  and  aque- 
ducts to  convey  the  natural  flow  of  the 
water  to  the  river,  and  to  supply  the 
ditches  heretofore  provided  to  curry  oV 
the  water,  $200.  He  has  been  further  in- 
jured in  the  sum  of  $300  by  damages  to  his 
crops  in  the  ways  above  mentioned,  raised 
on  the  bottom  lands  during  1887  and  18K8. 
Defendants  pleaded  the  general  Issue,  and 
also  the  statute  of  limitations,  alleging 
that  it  had  been  fifteen  years  since  the 
dam  was  erected  to  its  present  height. 
By  agreement  of  the  parties  '  all  the  mat- 
ters in  controversy  between  said  parties 
as  set  forth  In  the  pleadings'  were  sub- 
mitted to  four  named  arbitrators  and 
such  other  arbitrator  or  umpire  as  said 
arbitrators  might  select.  It  was  provided 
in  the  submission  that  the  award  to  be 
made  should  cover  'all  damages  to  lands, 
crops,  etc.,  up  to  the  date  of  said  arbitra- 
tion,' and  that  the  award  should  be  final 
and  conclusive,  and  be  returned  to  and 
made  the  Judgment  of  the  superior  court 
of  the  county.  The  arbitrators  named, 
together  with  John  M.  Mills  as  umpire, 
made  an  award  that  defendants  pay  to 
I>etItloner  $1,050  '  as  damages  to  the  crops 
and  lands  and  expenses  incurred  in  ditch- 
ing, etc.,  of  his  lands  for  the  years  above 
mentioned,' '  the  years  above  mentioned' 
being  1887, 1888,  and  up  to  tho  date  of  the 
award  in  188U.  The  award  also  made  pro- 
vision as  to  costs.  To  this  award  defend- 
ants filed  nine  exceptions,  and  filed  with 
them  what  they  stated  to  be  a  brief  of  evi- 
dence submitted  on  the  trial.  The  peti- 
tioner demurred  to  all  these  exceptions, 
and  the  demurrer  was  sustained  as  to  the 
first,  third,  fifth,  arid  eighth  exceptioos, 
and  overruled  as  to  the  second,  fourth 
sixth,  seventh,  and  ninth.  The  exceptiont 
as  to  which  the  demurrer  was  not  sus- 
tained were  asfoUows:  '(2)  Beca use,  aftei 
J.  M.  Patterson  had  been  duly  selected  by 
the  arbitrators  as  the  " other  arbitratot 
or  umpire,"  and  had  been  sworn  as  such, 
at  the  instance  and  request  of  plaintiff  he 
was  summarily  discharged  from  the  con- 
sideration of  the  case,  and  one  John  M. 
Mills  was  substituted  In  his  stead,  with- 
out defendants'  consent.'  '(4)  Because  it 
was  provided  by  the  submission  that  tlu) 
award  should  cover  the  damages  to  the 
lands  of  plaintiff  and  to  his  crops,  where- 
as the  arbitrators  awarded  damages  for 
the  "crops  and  lands,  and  expenses  in- 
curred in  ditching,  etc. " '  '(0)  Because  the 
evidence  shows  that  the  supposed  dam- 
ages of  plaintiff  cannot  be  more  than  the 
Imaginary  or  possible  result  of  defend- 
ants' acts,  and.  are  therefore  too  remote 
to  be  the  basis  of  a  recovery.  (7)  Because 
the  award  is  unreasonable,  grossly  ex- 
cesslve.  and  shocking  to  the  moral  sense, 
it  being  for  a  sum  greater  than  the  entire 
value  of  the  freehold.'  '(9)  Because  the 
award  is  made  up  of  the  imaginary  injury 
to  the  freehold,  and  not  the  proved  Im- 
pairment of  the  productive  capacit.v  of  the 
I  lands,  and  is  without  evidence  to  author- 
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Ice  It.'  Tbe  demurrer  to  these  czceptioDa 
was  upon  tbe  (oUuwIdk  grounds':  '(2) 
Because  said  exceptloDH  do  not  show  tfaat 
defendants  objected  Co  Mills  acting  as  one 
of  the  arbitrators.  (8)  Because  excejjtions 
fourth,  fifth,  sixth,  seventh,  and  ninth  are 
not  legal  and  proper  exceptions  to  an 
award.'  '(5)  That  said  exceptions  do  not 
show  that  tbe  award  is  the  result  of 
fraud,  accident,  or  mistake,  or  that  it  Is 
otherwise  illegal.  (6)  That  there  Is  no 
proper,  full,  and  complete  brief  of  the  evi- 
dence, or  such  brief  as  the  law  requires  of 
the  testimony,  filed  In  this  case.'  Tu  the 
decision  of  the  court  overruling  tbe  de- 
murrer to  tbe  second,  fourth,  sixth,  sev- 
enth, and  ninth  exceptions  tbe  petitioner 
excepted. " 

C.  H.  Brand  and  T.  M.  Pet'plea,  for 
plaintiff  In  error.  N.  L.  Hutchinga,  Jr., 
and  S.  J.  Winn,  for  defendant  In  error. 

Blandford,  J.  This  case  was  sub- 
mitted to  arbitratoni,  who  made  an 
award  In  favor  of  the  plaintiff  in  error,  to 
which  award  certain  exceptions  were  filed 
by  the  defendant  in  error.  A  demurrer  to 
tbe  exceptions  on  the  part  of  the  plaintiff 
in  error  was  sustained  as  to  the  first, 
third,  fifth,  and  eighth  exceptions,  and 
overruled  as  to  the  second,  fourth,  sixth, 
seventh,  and  ninth. 

1.  The  second  exception  taken  to  the 
a  ward  was  as  f  olio  ws :  **  Beca  use  after  J.  M. 
Patterson  had  been  duly  selected  by  the 
arbitrators  as  tbe  other  arbitrator  or  um- 
pire, and  bad  been  sworn  as  such,  at  the 
mstance  nnd  request  of  plaintlB  he  was 
summarily  discharged  from  tbe  considera- 
tion of  tbe  case,  and  one  John  M.  Mills 
was  eubstituted  in  bis  stead,  without  de- 
fendant's consent. "  We  think  the  demu rrer 
to  this  exception  should  also  have  been 
sustained.  It  pot  appearing  that  the  de- 
fendant made  any  objection  to  Mills  act- 
ing as  umpire;  and,  the  defendant  having 
gone  on  and  submii*'ed  his  case  to  tbe  ar- 
bitrators with  Mills  acting  as  umpire, 
without  objection,  we  think  it  is  now  too 
late  to  object  to  tbe  substitution  of  Mills 
for  tbe  original  umpire.  This  action  In 
the  premises  amounted  to  a  consent  on 
bis  part  that  Mills  should  act  as  such  um- 
pire, and  therefore  we  think  tbe  court 
erred  In  overruling  tbe  demurrer  to  this 
exception. 

2.  The  fourth  exception  was  that,  al- 
though It  was  provided  by  the  subuiisslon 
that  the  award  should  cover  only  the 
damage  to  the  landsof  plaintiff  and  to  his 
crops,  the  arbitrators  awarded  damages 
for  the  "crops  and  lands,  and  expenses  In- 
curred in  ditching,  etc."  We  think  the  de- 
murrer to  this  exception  should  also  have 
t)een  smtained,  as  tbe  finding  by  the  arbi- 
trators. In  our  opinion,  was  fully  within 
tbe  matter  submitted  to  them  under  tbe 
submission  in  writing. 

8.  We  think  the  court  erred  also  in  over- 
ruling the  demurrer  to  tbe  sixth  excep- 
tion, which  was:  "Because  the  evidence 
shows  that  tbe  supposed  damages  of 
plaintiff  cannot  be  more  than  tbe  imagi- 
nary or  possible  result  of  defendant's  acts, 
and  are  therefore  too  remote  to  be  the 
basis  of  a  recovery. "  °We  think  tbe  finding 
of  the  arbitrators  was  autborixed  by  tbe 


articles  of  submission   entered    into  be- 
tween tbe  parties  to  this  case. 

4.  We  think  tbe  court  farther  ored  In 
overruling  the  demurrer  to  the  seventh 
and  ninth  grounds  of  exception,  which 
complain  that  tbe  award  is  unreasonable, 
grossly  excessive,  and  shocking  to  the 
moral  sense,  being  tor  a  sum  greater  than 
tbe  entire  value  of  tbe  freehold,  and  not 
being  authorised  by  the  evidence,  etc.  We 
do  not  think  these  grounds  of  exception 
are  well  taken  under  tbe  submlssioD  and 
tbe  facts  presented  to  the  arbitrators,  and 
tbe  demurrer  to  tbe  same  should  bare 
been  sustained.  Furthermore,  we  do  not 
think  tbe  exceptions  show  that  tbe  award 
was  the  result  of  fraud,  accident,  or  mis- 
take, or  that  it  was  otherwise  illegal,  be- 
ing exceptions  in  law,  and  not  exceptlooa 
in  fact.  If  the  exceptions  had  been  that 
tbe  award  was  contrary  to  the  evideoce 
In  tbe  case,  then  a  full  and  complete  brief 
of  the  evidence  (or  such  a  brief  as  the  law 
requires)  should  have  been  filed:  and,  It 
not  appearing  that  such  a  brief  waa  filed 
In  tbe  case,  we  think  the  court  committed 
error  in  overruling  thedemurrer  to  the  ex- 
ceptions, and  tbe  judgment  of  the  court  Is 
therefore  reversed. 


(8«  Oa.  mi 
Gboboia  Railroad  &  Bankinq  Co.  t. 

Brown. 
(Supreme  Court  qf  Gtorgia.    Den.  20,  ISM.) 

MaSTSB  and  BeRTAKT  —  INJURIKS  TO  SXXTAjm— 

RAII.KOAI]  Employ  sa. 
.  In  Georgia,  a  railroad  company  la  Uabto 
for  injuries  to  an  employe  wholly  caused  by  the 
negligence  of  a  fellow-servant,  whether  or  not 
such  Tnjuries  are  connected  with  the  running  of 
trains. 

Error  from  superior  court,  Rlcbmoud 
county;  Ronky,  Judge. 

J.  B.  Cnmmtnn  and  Bryan  Cnmming,  for 
plaintiff  In  error.  Twiggs  A  VerUerjr,  for 
defendant  in  error. 

Blandford,  J.  Brown  waa  employed 
by  the  Cfeorgia  Railroad  St  Banking  Com- 
pany to  work  in  its  shops,  and  waa  in- 
jured by  tbe  falling  of  a  certain  piece  of 
timber  upon  his  foot,  caused  by  reason  of 
the  alleged  negligence  of  one  of  tbe  em- 
ployes of  tbe  company  In  falling  to  take 
hold  of  tbe  timber,  whereby,  in  conse- 
quence of  its  weight,  it  fell  upon  his  foot, 
and  crushed  it.  A  verdict  waa  had  for  the 
plalntIB,  and  tbe  railroad  company  moved 
for  a  new  trial,  which  was  refused  by  the 
court,  and  It  excepted,  and  says  the  court 
erred  In  refusing  to  grant  a  new  trial  upon 
each  and  every  gnround  of  its  motion. 

1.  It  is  alleged  In  the  motion  for  a  new 
trial  that  tbe  verdict  is  contrary  to 
evidence  and  tbe  principles  of  equity  and 
justice,  and  strongly  and  decidedly  against 
the  weight  of  the  evidence.  Looking  to 
tbe  testimony  in  the  case,  we  find  that  tbe 
same  Is  somewhat  conflicting;  but  we 
think  there  was  sufficient  evidence  to  sus- 
tain tbe  verdict,  and  therefore  tbe  plain- 
tiff In  error  can  take  nothing  by  tbe  first 
three  grounds  of  the  motion  for  a  new  trial 

2.  The  next  error  complained  of  is  that 
the  court  erred  In  refusing  to  charge  th« 
jury,  at  therequestof  coana«]forthe  plalo 
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tiQ  In  error,  as  follows:  "If  the  injury  to 
the  plaintiff  would  not  liave  resulted  ex- 
cept by  the  netcligrence  of  a  fellow-servant, 
and  snch  negligence  of  tbe  fellow-servant 
caused  tbe  injury,  be  cannot  recover." 
Upon  this  ground  of  error  this  court  was 
aiiked  to  review  the  case  of  Railroad  Co. 
V.  Ivey,  73  Ua.  499.  In  loolclng  at  that 
case  it  will  be  seen  that  the  same  able 
counsel  asked  this  court  to  review  the  de- 
cision in  the  case  of  Thompson  v.  Railroad 
Co.,  54  Ga.  509,  in  wbich  case  it  was  held : 
(1)  "A  railroad  company  is  liable  fur  in- 
juries to  the  person  of  an  employe  by  the 
nesligecce  or  misconduct  o(  other  em- 
ployes of  tbecompany,  whether  such  injur- 
ies areconnected  with  therunning  of  trains 
or  otherwise."  (2)  "The only  distinction 
made  in  tbe  Code  between  an  employe 
so  injured  and  other  persons  so  Injured 
is  that  tbe  employe  must  be  wholly  blame- 
less to  authorize  a  recovery;  others  may 
recover,  though  partly  at  fault."  In  the 
case  in  73  Ga.  (Railroad Co.  v.  Ivey,8upra,) 
the  decision  in  Thompson's  Case  was  re- 
viewed, at  tbe  request  of  the  able  counsel 
for  tbe  plaintiff  in  error, and  thecourt  held 
that,  "under  the  statute  law  of  this  state, 
a  railroad  company  is  liable  for  injuries  to 
tbe  person  of  an  employe  by  the  negligence 
or  misconduct  of  other  employes  of  tbe 
company,  without  negligence  on  bis  part, 
whether  such  injuries  are  connected  with 
the  running  of  trains  or  not.  That  decis- 
ion has  stood  tor  nine  years,  and  the  doc- 
trine of  atare  decisla  applies. "  The  decis- 
ion In  Thompson's  Case  was  made  in  1875, 
and  has  now  stood  for  15  years.  There 
has  been  no  attempt  on  the  part  of  tbe 
legislature  to  alter  tbe  construction  of  tbe 
statutes  of  this  state  wbich  were  therein 
passed  upon  by  this  conrt,  and  we  do  not 
feel,  under  the  circumstances  of  this  case, 
that  we  should  interpose  now  to  place  a 
different  construction  upon  those  statutes 
^han  was  done  in  that  case.  We  think 
the  reasoning  of  Chief  Justice  Jackson  in 
the  case  of  Railroad  Co.  v.  Ivey,  supra, 
are  correct,  and  we  will  notfurtber  inquire 
as  to  the  correctness  ot  the  decision  in 
Thompson  v.  Railroad  Co.;  and,  while  we 
have  carefully  considered  the  decision 
sought  to  be  reviewed,  we  havel)een  led  to 
the  conclusion  that  under  the  statutes  of 
this  state,  and  lor  the  reasons  stated  in 
that  decision,  the  ruling  therein  was  cor- 
rect. It  is  therefore  sustained.  Judgment 
affirmed 


(M  Oa.  851) 

Bast  Tbhmcsseb,  Y.  ft  G.  Rt.  Co.  v.  Wab- 

MACK. 

(Supreme  Comt  of  Oeargia.    Deo.  90, 1890.) 

NaOLIOSKOB— MlASDBS  OF  DiLlf  AQBS— ImTBUO- 
TIONS. 

1.  In  sn  action  for  In  juries  to  plaintiff's 
mules  and  wagon  oaTised  by  collision  with  de- 
fendant's train,  an  instractlon  that  the  measure 
of  damages  is  the  difference  in  the  value  of  tiie 
mules  before  and  after  the  injury  occurred,  and 
any  damage  on  account  of  loss  of  time  of  the 
mules,  is  not  prejudicial  to  defendant,  where  it 
does  not  appear  that  the  jury  added  any  dam- 
age on  account  of  loss  of  time  of  the  mules. 

a.  'Where  it  appears  that  the  injury  ooourred 
by  reason  of  defendant's  violation  of  the  law  in 
ronning  its  train  in  sn  illegal  manner,  an  in- 


struction that.  If  the  injury  would  not  have  oc- 
curred but  for  such  violation  of  law,  the  com- 
pany would  be  liable,  otherwise  it  would  not,  is 
properly  refused. 

3.  The  admission  of  evidence  as  to  the  value 
of  the  hire  of  the  mules  Is  not  reversible  error, 
where  It  does  not  appear  that  any  damage  was 
allowed  because  of  such  hire,  and  the  amount  of 
damages  allowed  was  authorized  by  evidence  as 
to  tbe  injury  to  the  wagon  and  mules. 

Error  from  superior  court,  Whitfield 
county;  ItIilnrr,  Judge. 

Almidox  &  Longley,  Dorsey  &  Bo  well, 
and  Bacon  &  Rutherford,  tor  plaintiff  in 
error.  R.  J.  A  J.  McCamy,  tor  defendant 
in  error. 

Blandford.  J.  Defendant  in  error  sued 
the  railway  company  tor  damages  sus- 
tained by  reason  of  tbe  negligent  running 
of  tbe  company's  train,  whereby  a  collis- 
ion was  caused  with  defendant's  wagon 
and  team,  in  wbich  the  wag<in  was  dam- 
aged and  the  mules  badly  crippled.  A  ver- 
dict was  bad  tor  the  defendant  In  error. 
The  railway  company  moved  tor  a  new 
trial,  which  was  overruled  by  tbe  court, 
and  it  excepted. 

1.  It  is  complained  by  the  plain  tlft  in  er- 
ror that  the  verdict  ot  the  jury  was  con- 
trary to  law,  to  the  evidence,  etc.  We 
think,  however,  that  tbe  verdict  was  in 
accordance  with  the  law  and  the  evi- 
dence in  the  case. 

2.  It  is  further  alleged  as  error  that  tbe 
court  charged  tbe  jury  that  "  tbe  measure 
ot  damages  is  the  difference  in  the  value 
of  the  mules  before  and  after  the  injury 
occurred,  and  you  may  add  thereto  any 
damage  tbe  plalutlB  may  have  sustained 
on  account  ot  loss  ot  time  of  tbe  mules,  if 
the  proof  shows  any."  We  do  not  think 
tbe  plaintiff  in  error  was  In  any  ways  In- 
jured by  this  charge,  as  it  does  not  appear 
that  the  jury  added  to  their  verdict  any 
damage  on  account  ot  the  loss  of  time  ot 
the  mules. 

8.  The  fourth  assignment  ot  error  com- 
plains that  the  court  refused  to  give  tbe 
following  request  in  charge  to  the  Jury* 
"A  railroad  company  would  not  be  liable 
for  an  Injury  simply  because  at  the  time 
the  Injury  happened  tbe  train  might  be 
running  or  handled  in  a  manner  forbidden 
bylaw,  but  to  make  tbe  company  liabls 
In  such  a  case  the  failure  to  comply  with 
the  law  must  operate  as  a  cause  of  the  in- 
Jury;  in  other  words,  if  the  injury  would 
not  have  occurred  but  for  such  violation 
ot  law, then  tbecompany  would  be  liable; 
otherwise  it  would  not. "  We  think  the 
court  did  right  to  refuse  this  charge,  be- 
cause, according  to  the  evidence,  it  appears 
that  tbe  injury  occurred  by  reason  of  the 
company  having  violated  the  law  in  rnn- 
uing  its  train  to  and  over  the  crossing  In 
an  Illegal  manner. 

4.  The  fifth  assignment  of  error  com- 
plains that  the  court  permitted  the  wit- 
ness Andrew  Warmack  to  testify  that  the 
hire  ot  the  mules  was  worth  f  2.75, and  the 
driver  would  be  worth  50  cents,  per  day, 
which  would  make  the  hire  of  the  mules 
93.25  per  day;  this  testimony  being  ob- 
jected to  on  the  ground  that  it  was  illegal, 
and  that  the  pleadings  did  not  authorise 
the  Introduction  of  proof  of  value  ot  the 
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roulea,  there  being  nothing  claimed  in  the 
declaration  for  hire.  We  do  not  tblnk 
there  was  any  error  in  permitting  thin  tes- 
timony, at  least  not  such  error  as  wo  nld 
^ve  the  plalutitr  in  error  a  right  to  com- 
plain of  here, as  itdoesnotappearfromthe 
record  that  the  ]ury  allowed  any  dam- 
age' on  account  of  the  loss  ot  hire  of  the 
mules,  and  the  amount  of  damages  found 
by  the  jury  was  fully  authorized  by  the 
evidence  as  to  the  injury  to  the  wagon 
and  mules,  which  damage  was  sufficiently 
alleged  In  the  declaration.  Judgment 
affirmed. 


(gSQa.  iW 


Crawford  v.  Rtals. 


(Supreme  Court  of  Oeorgia.    Dea  90, 1890.) 

PBAOTICB  — DlSWtSSAU 

In  an  action  for  the  killing  of  a  cow  and 
calf,  where,  after  plaiittilf  statM  that  he  will  not 
iniilst  on  damages  for  the  killing  of  the  calf,  de- 
fendant moves  to  dismiss  on  the  ground  that  the 
amount  in  controversy  is  thus  reduced  below  the 
court's  jurisdiction,  whereupon  plaintiff  says 
that  he  will  insist  on  all  the  damages,  the  mo- 
tion is  properly  ovecmled. 

Error  from  eity  court  ot  Carters  vllle; 
Nkkl.,  Judge. 

M.  R.  ^'tallse//,  forpiaintiff  Id  error.  J.  A, 
Baker,  for  defendant  in  error. 

Blandford,  J.  This  was  an  action 
brought  in  the  city  court  uf  Cartersville 
by  Ryals  against  Crawford  and  Hicks  to 
recover  damages  for  the  killing  of  a  cow 
and  calf,  which  damages  were  alleged  to 
be  f  120.  The  pialntiO  recovered  a  verdict 
In  the  court  below  against  Crawford,  who 
made  a  motion  for  a  new  trial  upon  the 
following  grounds:  (1)  Error  In  refusing 
to  nonsuit;  (2)  verdict  contrary  to  evi- 
dence, etc.;  (8)  error  In  refusing  the  mo- 
tion to  dismiss  the  action.  Thecourtover- 
ruled  the  motion  tor  a  new  trial,  and 
Crawford  excepted. 

1.  We  think  there  was  no  error  In  refus- 
ing to  nonsuit  the  case,  as  we  think  the 
evidence  was  sufficient  to  authorise  the 
case  being  submitted  to  a  jury.  Nor  do 
we  think  tho  verdict  was  contrary  to  the 
law  or  the  evidence:  we  find  the  evidence 
was  sufficient  to  authorise  the  jury  to  find 
as  they  did  in  this  case. 

2.  The  plaintiff  having  stated  that  he 
would  not  Insist  upon  a  verdict  tor  dam- 
ages for  the  killing  of  the  calf,  the  defend 
ant  in  the  court  below  moved  to  diomlss 
the  action  because  it  reduced  the  claim  ot 
the  plaintiff  to  under  $100,  and.  according 
to  the  law  organising  the  city  court  of 
Carterpville,  that  court  did  not  have  furis- 
iictlon  of  any  amount  under  $100.  There- 
upon the  plaintiff,  before  any  judgment 
was  rendered  by  the  court  on  the  motion 
io  diBmls8,said  be  would  insist  upon  dam- 
ages for  tht  killing  of  the  calf.  The  court 
then  overruled  the  motion  to  dismiss,  and 
this  ruling  is  complained  of.  We  tblnk 
the  court  very  properly  overruled  the  mo- 
tion, and  committed  no  error  in  so  doing. 
And,  in  looking  upon  the  whole  case,  we 
discover  no  error  committed  on  the  part 
of  the  court  below,  and  the  judgment 
overruling  the  motion  for  a  new  trial  is 
therefore  affirmed. 


(Oa. 
(M  Oa-SO) 

MooRB  et  al.  v.  Hdooins. 
(i9uprem«  Court  af  Owrgia.    Deo.  SO,  ISSa) 
Bnx  o*  EzoBPTioRS— Bbikf  or  Evmnoa. 
The  brief  of  the  evidence  filed  on  motton 
for  a  new  trial  is  part  of  the  record,  and  may  be 
speoifled  as  the  "brief  of  the  evidence*  in  the 
bill  of  exceptions,  without  greater  partlcnlari^, 
under  Code  Oa.  {  4253,  making  such  brief  part  of 
the  record,  and  providing  that  it  need  not,  "ex- 
cept by  reference  thereto, "  be  embodied  in  the 
bill  of  exceptions. 

Error  from  superior  court.  Hall  county; 
Wbi.lbohnr,  Judge. 

T.  IV.  Racker  and  S.  C.  Dunlap,  tor  plain- 
tiffs in  error.  A.  S.  Erwtn,  F.  M.  Jobnaon, 
and  J.  L.  Hopkins,  tor  defendant  In  error. 

Blandford,  J.  1.  The  court  granted  a 
new  trial  in  this  case.  This  being  the  first 
grant  of  a  new  trial,  we  see  no  error  on 
the  part  of  thecourt  in  granting  tbesame; 
and  whatever  errors  the  court  may  have 
committed  on  the  former  trial  of  the  case 
it  is  to  be  presumed  be  will  correct  on  the 
next  trial. 

2.  A  motion  was  made  to  dismiss  this 
case  upon  the  hearing  before  this  court, 
upon  the  ground  that  the  record  was  not 
properly  specified  in  the  bill  of  exceptions. 
The  specification  is  asfollows:  "All  of  the 
evidence  embraced  in  said  brief  is  material 
to  a  clear  understanding  of  theerrorscom- 
plained  ot,  and  is  speclBcally  referred  to 
and  made  a  part  of  this  bill  of  exceptions. 
The  petition,  plea,  motion  for  new  trial, 
brief  of  evidence, and  the  affidavit  of  H.H. 
Huggins  as  to  newly-discovered  evidence, 
are  parts  of  the  record  material  to  a  clear 
understanding  of  the  errors  complained 
of."  The  certificate  of  the  judge  certifies 
that  the  bill  of  exceptions  is  true,  and  con- 
tains all  the  evidence,  and  siJevifies  ail  the 
record,  material  tn  a  clear  understanding 
of  the  errors  complained  of;  and  directs 
the  clerk  of  the  court  ut  Hall  county  to 
make  out  a  complete  cojiy  of  such  part^ 
of  the  record  In  the  case  as  are  in  the  bill 
of  exceptions  specified,  and  to  certify  the 
same  as  such^  etc.  We  think  the  bill  of 
exceptions  specifies  fully  and  particularly 
such  parts  ot  the  record  us  the  plaintiff  in 
error  desired  brought  to  this  court,  and 
the  court  below  ordered  the  clerk  to  send 
up  such  parts  of  the  record  as  are  speci- 
fied. This  was  all  that  the  act  preHcrib- 
Ing  in  what  manner  writs  of  error  are  to 
be  brought  to  this  court  requires  to  be 
done.  Tho  brief  of  the  evidence  filed  upon 
the  motion  for  a  new  trial  In  this  case  Is  a 
part  ot  the  record,  and  maybe  specified  as 
such,  and  need  not  be  specifled  more  par- 
ticularly as  the  testimony  of  certain  wit- 
nesses and  certain  documentary  evidence 
introduced  upon  the  trial.  The  brief  ot 
evidence  is  but  a  part  of  the  record,  al- 
though It  may  contain  many  facts  and 
many  particulars;  and,  when  It  Is  speci- 
fied as  a  part  of  the  record,  this  complies 
with  the  terms  of  the  act.i  We  think, 
therefore,  the  defendant  in  error  can   take 

•Code  Ga.  S  4268,  provides:  "The  brief  of  th« 
evidence  on  motion  for  a  new  trial,  filed  and  ap- 
proved according  to  law,  is  hereby  declared  to  be 
a  part  of  the  record  of  the  case  to  which  it  ap- 

glies,  and  need  not,  except  by  reference  thereto, 
e  embodied  in  the  bill  of  exceptions. " 
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nothing  from  his  motion  to  dismiss  tble 
case.  Motion  overruled.  Judgment  al- 
flrmed. 


(24  8.  C.  «2) 

Wallace  ▼.  Coldmbia  &  O.  S.  Co. 

iSupreme  Cowrt  ot  South  CcuroUma.    Feb.  0, 
1891.) 

BAiutoAsa — OoHSTBuonoir— Iir.nntT  to  Lasd- 

OWNBB. 

A  complaint  in  an  action  agslnst  a  railroad 
oompany,  which  alleges  that  defendant^  being  the 
owner  of  a  right  of  way  through  plainuff'a  land, 
wrongfally  erected  an  obstmouon  across  the 
streams  on  said  land,  whereby  it  was  flooded,  to 
the  great  damage  of  j^aintlff,  does  not  state  a 
cause  of  action,  as  it  does  not  show  that  the  ob- 
stmction  was  wanton  or  negligent,  or  that  de- 
fendant conld  have  constructed  Its  road  so  as  to 
avoid  the  injury  complained  of. 

Appeal  from  common  pleas  circuit  court, 
of  Fairfield  county;  Nobton,  Judge. 

J.  m.  Cotbraa  and  B.  L.  Abney,  for  a^ 
pellant.  Ragndale  &  Ragsdale  and  Mo- 
Doaatd  A  Douglass,  for  respondent. 

McIvER,  J.  This  was  an  action  to  re- 
euver  damages  alle>;ed  to  nave  been 
caused  by  certain  obstructions  to  the  nat- 
ural flow  of  certain  streams  of  water  run- 
ning through  plaintiff's  land,  by  the  erec- 
tion of  a  dam  over  and  across  the  same  by 
the  defendant,  and  also  that  defendant  be 
required  forthwith  toremovesaid  obstruc- 
tions. An  oral  demurrer  was  interposed 
upon  the  ground  that  tbecomplaint  did  not 
state  facts  sutUclent  to  constitute  a  cause 
of  action,  which  being  overruled,  the  case 
proceeded  to  trial,  which  resulted  In  a  ver- 
dictin  favorof  the  plaintiff  for$2,300.  The 
defendant  gave  due  notice  uf  appeal,  al- 
leging error  in  refusing  to  sustain  the  oral 
demurrer,  and  also  in  certain  charges,  and 
refusals  to  charge,  as  pointed  out  In  the 
exceptions.  Inasmuch  as  it  does  not  ap- 
pear In  the  "case"  that  any  Judgment  has 
ever  been  entered  on  the  verdict,  the  re- 
spondent insists  that  the  only  Issue  which 
can  be  considered  here  is  that  arising  on 
the  demurrer;  there  being  no  notice  of 
appeal  from  any  final  judgment,  although 
the  notice  of  appeal  which  was  given  does 
state  that  It  will  also  be  based  upon 
certain  exceptions  to  the  charge  of  the  cir- 
cnit  Judge.  Under  the  view  which  we  take 
of  the  demurrer,  it  will  not  be  necessary 
to  consider  the  technical  point  thus  raised 
by  respondent  as  to  the  form  and  scope  of 
the  appeal. 

The  sole  question,  therefore,  which  we 
propose  to  consider.  Is  whether  the  com- 
plaint contains  sufficient  allegations  of 
fact  to  constitute  a  cause  of  action  in  fa- 
vor of  the  plaintiff  against  the  defendant. 
These  allegations  are  substantially  as  fol- 
lows: That  the  defendant  was  a  corpora- 
tion duly  organised  under  the  laws  of  this 
state,  and  was  the  owner  of  a  track  or 
road-bed  which  passed  through  the  lands 
of  plaintiff;  that  the  defendant  was  given 
the  right  of  way  through  said  lands;  that 
plalntIS  was  the  owner  of  a  large  body  of 
land  through  which  the  waters  of  certain 
streams  were  accustomed  to  fiow,  and 
was  entitled  to  the  free  and  unobstructed 
fiow  of  said  waters  In  their  natural  chan- 
nel :  that  In  the  year  1882  the  defendant 


wrongfully  erected  a  dam  or  obstruction 
in  and  across  said  streams,  and  has  ever 
since  maintained  the  same  to  a  great 
height,  and  has  thereby,  during  said  time, 
obstructed  and  stopped  the  natural  flow 
of  said  streams,  and  raised  the  water 
eight  feet  above  Its  ordinary  level,  and 
caused  it  to  back  up  on  plaintiff's  lands, 
and  flood  the  same,  to  the  great  damage 
of  the  plaintiff,  etc.  Now,  stripping  these 
allegations  of  all  unnecessary  phraseolo- 
gy, can  they  amount  to  anything  more 
than  an  allegation  that  the  defendant  has 
done  an  €ict  which,  by  its  charter,  and 
right  of  way  granted  to  It  by  the  plaintiff, 
it  had  the  legal  right  to  do?  tor  the  mere 
fact  that  injury  has  resulted  to  plaintiff 
from  such  act  does  not  necessarily  affect 
the  legality  of  the  act.  We  suppose  that 
whenever  a  railroad  company  acquires  the 
right  of  way  over  the  lands  of  another, 
either  by  legal  proceedings  for  condemna- 
tion, or  by  agreement  with  the  land-own- 
er, some  Injury  results  to  the  owner  of  the 
soil  over  which  the  road  is  constructed; 
but  this  cannot  be  regarded  as  affecting, 
necessarily,  the  legality  of  the  act  of  the 
railroad  company  in  constructing  its  road. 
The  mere  fact  that  the  defendant  compa- 
ny has,  under  its  charter,  after  having  ob- 
tained from  the  plaintiff  the  right  of  way 
over  his  lands,  constructed  and  main- 
tained its  road-bed  over  said  lauds,  does 
not  necessarily  g^ve  the  plaintiff  any  cause 
of  action  against  the  company,  even 
though  the  construction  of  the  road  may 
have  resulted  In  injury  to  the  plaintiff. 
To  Invest  the  act  of  the  defendant  with 
such  a  character  of  illegality  as  would 
give  the  plaintiff  a  cause  of  action,  some 
other  fact  must  be  alleged.  There  most 
be  some  allegations  of  facts  showing  that 
the  defendant,  in  doing  the  act  which  it 
was  authorized  to  do,  has,  either  wanton- 
ly or  through  negligence,  done  the  act  in 
such  a  manner  as  unnecessarily  Impaired 
or  Injured  the  rights  of  the  plaintiff.  It 
may  be  that,  by  the  exerciseof  proper  care 
and  skill,  the  crossings  of  the  streams  in 
question  might  have  been  so  arranged  as 
to  cause  but  little,  if  any,  obstruction  to 
the  natural  flow  of  the  water;  and  that 
such  care  and  skill  was  not  exercised  by 
the  company  in  constructing  the  work 
complained  of.  But,  if  so,  these  facts 
should  have  been  alleged  in  the  complaint, 
for  they  would  really  constitute  the  plain- 
tiff's cause  of  action.  The  wrong,  if  any, 
which  was  done  to  the  plaintiff  by  the  de- 
fendant did  not  consist  in  constructing 
its  road-bed  over  the  streams  flowing 
through  the  lands  of  the  plaintiff,  for  that 
it  bad  a  legal  right  to  do ;  nor  did  It  con- 
sist necessarily  in  the  fact  that  the  natu- 
ral flow  of  the  water  was  obstructed,  for 
that  may  have  been  the  Inevitable  and  un- 
avoidable consequence  of  the  construction 
of  the  railroad ;  but  it  may  have  consist- 
ed In  the  unskillful  and  negligent  man- 
ner in  which  the  work  was  done.  Now, 
in  the  complaint  there  is  no  allegation  of 
any  fact  tending  to  show  that  the  road 
could  have  been  so  constructed  as  to 
avoid  the  result  complained  of,  by  the  ex- 
ercise of  proper  care  and  skill  on  the  part 
of  the  defendant  company,  and  no  allega- 
tion tending  to  show  the  want  of  such 
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rare  and  nkiU.  The  allpgatioo  In  the  com-  | 
plaint  that  "the  defendant  wrougtully 
erected  a  dam  or  obstructton, "  etc.,  is  nut 
an  alleicutiun  of  any  fact,  but  a  simple 
statement  of  a  coucluaion  ot  law.  As  is 
said  by  Mr.  JuRtice  McUowan  in  Tutt  v. 
Railway  Co..  2«  S.  C.  89(5,  397.  5  S.  E.  Rep. 
831:  "VVethinlt  that  the  allej^atlonn  that 
the  defendant  comjiany  'is  wrongfully  in 
poHseHsioii ;'  and  that  the  plaintiff 'is  en- 
titled to  the  immediate  posHeflsion  of  the 
said  premim*s,' arc  concluHions  of  law, — in- 
deed, tne  very  points  in  contest.  The 
statement  that  an  act'[erroueouBly  print- 
ed a 'fact']  iH  unlawful  Is  not  the  state- 
ment of  a  fact,  but  a  conclusion  of  law. 
An  act  which  may  or  may  not  be  rlRht 
and  lawful.  arcordinK  to  the  circumstan- 
ces under  which  it  may  be  done,  is  not 
properly  averred  to  beunjustand  unlawful 
by  merely  calling  it  so."  This  langua^^e 
applies  directly  to  the  question  under  con- 
sideration; for,  as  we  have  sieen.  it  may 
or  may  not  have  been  unlawful  or  wrong- 
ful for  the  defendant  to  erect  the  dam  or 
obstruction,  according  to  the  circumstan- 
ces, or  in  the  manner  in  which  It  was 
done;  and  hence  the  mere  averment  that 
It  was  done  wrongfully  goes  for  nothing, 
where  no  facts  are  alleged  showing  why 
it  was  wrongful.  To  sa  me  effect  see  the 
case  of  TomkiiiB  r.  Railroad  Co.,  (S.  C.) 
11  S.  £.  Kep.  ti'J2.  It  seems  to  us.  there- 
fore, that  the  oral  demurrer  should  have 
been  sustained.  The  judgment  of  this 
court  is  that  the  order  appealed  from  be 
reversed. 

McGowAN,  J.,  concurs. 


(33  S. 


C.  562) 

Statb  t.  Schbper  et  at. 

(Stimreme  Court  vf  SmUh  Carolina. 
li$9l.) 


Jan.  S8, 


RBRBARraO  ON  APPEAL. 

A  reheariDg  will  be  denied  where  it  does 
pear  that  the  court  baa  overlooked  any  ma- 
lact  or  important  principle  of  law.  ' 

Application  for  rehearing.  For  former 
report,  see  ante.  SM. 

Aptiellunts  tiled  the  following  petition: 
"To  the  Honorable  .Supreme Court :  The 
appellants  respectfully  ask  for  a  rehearing 
of  the  above-eutltled  cause,  on  the  follow- 
ing grounds.  Fint.  That  the  court  over- 
looked the  fact  testified  to  by  the  witness 
Roach,  at  folios  8X,  89,  pages  29  &  3U  of 
'case,' to-wit,  that  royalty  was  not  due 
on  rock  until,  in  addition  to  being  dug  and 
removed.  It  was  shipped.  Second.  That 
the  court  overlooked  the  fact  stated  in  the 
return  of  W.  T.  Seward  &  Co.,  referred  to 
in  the  opinion  of  the  court,  that  the  word 
'removed'  lia<l  reference  to  the  taking  of 
rock  from  the  stream  where  dug,  and  not 
to  the  marketing  of  it,  which  is  covered  by 
the  terms  'shipiied  or  otherwiue  sent  to 
market;'  said  returns  showing  the 'ship- 
ment'to  be  the  disposition  of  the  rock 
after  it  is  mined  or  removed  from  the  bed 
of  the  stream,  as  ciearl.y  expressed  in  the 
heading  of  the  return.  Third.  That  the 
court  overlooked  the  fact  that  the  word 
'removed'  in  the  statutes  and  in  the  bond 
was  not  used  as  synonymous  with  the 
word  'shipped,'  nor   used    to  convey  the 


idea  of  marketing  or  sending  to  market, 
but  referred  to  the  removal  of  the  rock 
from  the  bed  of  the  stream;  while  the 
word  'shipped'  referred  to  the  disposition 
of  the  rock  after  it  was  removed.  Fourth. 
That  thecourt  having  overlooked  the  fact 
that  the  word  'removed'  referred  to  the 
removal  of  the  rock  from  the  bed  of  the 
stream,  and  not  to  the  removal  to  mar- 
ket, thft  court  overlooked  the  question  of 
law  raised  by  the  appellants,  that  tbecom- 
plaint  co;itained  nn  allegation  of  the  ship- 
ment or  sending  to  market  by  any  means. 
Fifth.  The  court  overlooked  the  questions 
of  law  raised  by  the  sixth  and  seventh  ex- 
ceptions ot  appellants.  While  the  circuit 
Judge,  in  his  charge,  regarded  the  treas- 
urer's certificate  as  material,  using  this 
language:  'There  would  be  by  the  treas- 
urer's certificate  seven  thousand  seven 
hundred  and  seventy  odd  dollarsdue.' — the 
returns  to  the  comptroller  general  only 
show  the  monthly  operations  of  the  licen- 
see, and,  containing  no  credits,  could 
show  no  balance  or  account  stated,  and 
are  not  evidence  of  the  non-payment  al- 
leged in  the  complaint;  so  that.  In  the  ab- 
sence ot  thetranscrlDtlrom  the  treasurer's 
books,  there  was  no  evidence  to  sustain 
the  allegations  of  a  promise  to  pay  and 
failure  to  comply  with  such  promise. 
Sixth.  That  the  court  overlooked  thefact, 
in  construing  the  license  and  the  rules  in- 
dorsed thereon,  that  the  rules  am'  regula- 
tions are  referred  to  in  the  body  of  the 
llceDse,  and  were  part  thereof,  and  ot'the 
law  governing  the  exercise  of  that  license, 
and.  the  license  being  the  consideration  ot 
the  bond,  the  papers  should  be  constnied 
as  one.  'The  statutes  requiring  but  one  se- 
curity.—the  bond,— any  additional  securi- 
t.r,  as  the  right  of  sunpension,  could  only 
exist  by  agreement  and  assent,  there  being 
no  provision  of  law  for  such,  and,  such 
additional  security  arising  out  of  the 
agreement,  the  defendants  became  entitled 
to  the  benefits  thereof.  Seventh.  That 
the  court  overlooked  the  fact  that  the 
non-SQripension  of  the  license  upon  the  first 
default  in  payment  of  royalty  added  a  new 
liability  to  the  sureties,  and.  if  viewed  as 
a  mere  Indulgence,  yet,  because  of  the  in- 
creased llat>llity,  the  sureties  were  relieved. 
Elffhth.  That  thecourt  overlooked  thefact 
that  we  were  not  dealing  with  negotiable 
instruments,  but  a  penal  bond." 

Verdier,  Elliott  &  Tonnseud.tor  appel- 
lants.   Thos.  Talbird,  for  the  State. 

Per  Curiam.  We  have  carefully  exam- 
ined this  petition,  and  do  not  find  that 
thecourt  has  overlooked  any  material  fact 
or  Important  principle  of  law.  it  is  there- 
fore ordered  that  this  petition  be  dismissed. 


at  8.  c.  sat 
State  ex  rel.  Pahrott  v.  Evanb. 

(Supreme  Cov/rt  of  South  Carolina.    Jan.  28, 
1891.) 

Qno  ■Warranto— Procbduki. 
In  South  Carolina,  proceeding  in  the  nat- 
ure of  quo  warranto  mu.st  be  in  the  form  of  an 
action  commenced  by  a  complaint,  and  a  ml* 
against  defendant  to  show  cause  will  not  be  is- 
sued on  relator's  motion. 

Appeal  from  common  pleas  circuit'  court 
of  Darlington  county. 
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Tbe  abore-named  relator,  complaining 
aeainst  tbe  above-named  defendant,  al- 
leges— Flnt,  tor  a  first  cause  of  action : 
Tbat  on  the  4th  day  of  November,  18U0.  at 
a  general  election  duly  held  in  tbe  county 
of  Darlington,  In  tbe  state  aforesaid,  pur- 
suant to  law,  for  theelection.amoDgotber 
officers,  of  school  commissioner  for  said 
county  for  tbe  term  of  two  years,  tbe  said 
relafor,  Alouso  W.  Pnrrott,  received  a 
majority  of  all  tbe  legal  votes  for  tbe  said 

office;  that  on  tbe day  of  December, 

ISSM),  the  defendant  usurped  tbe  said  otbce, 
and  has  ever  since  withheld  the  same  from 
tbe  said  Aloiizo  W.  Parrott.  Second.  For 
a  second  cause  of  action:  (1)  That  on 
the  4tb  day  oi  November,  1S90,  at  a  gen- 
eral election  duly  held  in  the  county  of 
Darlington  in  the  state  aforesaid,  pursu- 
ont  to  law,  for  the  election,  among  other 
otHee>%  of  school  commisHlnner  for  said 
coniitj  for  the  term  of  two  years,  the  said 
relatoi,  Alonzo  W.  Parrott,  received  a  ma- 
jority of  all  tbe  legal  votes  for  tbe  said 
uttice.  (2)  That  tbe  county  canvassers 
founted  votes  for  defendant  which  had 
be<>n  lexnlly  exclutled  by  the  managers  of 
tbe  Lumar  precinct,  in  said  county,  be- 
cause the  same  bad  been  written  with  a 
lead-pencil,  and  were  otherwise  illegal. 
(3)  Thut  tbe  tickets  which  were  vote<l  for 
the  dcfenUunt  were  not  of  the  size  required 
by  law.  (4)  That  the  tickets  printed  for 
relator,  and  placed  atthe  pulls  to  be  voted 
(or  him.  were  mutilated  and  scratched, 
and  defentlant's  name  Inserted  in  |»lace  of 
relator's  by  the  agents  of  the  said  defend- 
ant, and  these  were  Illegally  counted  for 
defendant.  (51  That  a  lai-ge  number  of 
voters  were  prevente<l  from  voting  for  re- 
lator, because  ,  after  diligent  search  and 
biquiry,  tickets  not  mutilated  and 
scratched  as  aforesaid  could  not  be  found. 
(6)  Tbat  tbe  managers  of  the  Darlington 
precinct  failed  to  count  all  the  legal  bal> 
lots  cast  for  relator  at  that  precinct.  (7) 
Tbat  tbe  managers  of  the  Leavaiiswortb 
precinct.  In  snld  county,  falle<l  to  count  all 
tbe  legal  ballots  cast  for  relator  at  that 
precinct.  (S)  That  by  means  of  tbe  irreg- 
nlnritles  and  Illegal  proceedings  alleged  in 
this  couiplaint.  as  well  as  others  not 
named  herein,  tbe  majority  of  votes  cast 
at  said  election  for  school  commissioner 
was  made  to  appear  in  favor  of  defend- 
ant, when  It  should  have  been  and  lawful- 
ly was  in  favor  of  the  relator;  that  tbe 
board  of  county  canvassers  tbat  canvassed 
and  declared  the  said  election  was  not 
legally  oreanlze<l,  the  members  thereof 
never  having  taken  tlie  oath  required  by 
law.  (0)  Tbat  the  said  county  canvass- 
ers did  Illegally  canvass  the  votes  cast  for 
relator  and  respondent  at 'said  election, 
and  did  lllegully  declare  tbe  said  election 
in  favor  of  the  defendant,  when  it  should 
have  been  d»^lared  In  favor  of  the  relator, 
and  that  tbe  board  of  state  canvassers  did 
illegally  canvass  and  declare  the  said  elec- 
tion for  said  office  in  favor  of  defendant, 
when  it  should  havebeen  declared  in  favor 

of  relator.     (10)  That  on  the day  of 

December,  18iX).  the  defpudant  usurped  the 
said  Office,  and  has  ever  since  withheld  the 
same  from  the  said  relator,  Alonzo  W. 
Parrott.  Wherefore  relator  demands 
judgment  tbat  the  defendant  is  not  enti- 
T.12s.E.no.l6— 52 


tied  to  the   said    office,  and    tbat   be  be 
ousted  therefrom ;  and  that  tbesald  relat> 
or  is  entitled  to,  and  he  be  put  in  posaea- 
slon  of,  the  same,  and  for  the  costs. 
Dudley  &  Newton,  for  relator. 

Per  Cdrum.  The  relator,  upon  the 
foregoing  i>roceedlng  in  tbe  nature  of  quo 
warranto,  moved  tbe  court  to  issue  a  rule 
to  show  cause  against  tbe  defendant,  tbe 
object  of  the  proceeding  being  to  try  the 
question  of  the  title  to  the  office  of  school 
commissioner,  held  by  tbe  defendant  and 
claimed  by  tbe  relator.  Tbe  court  an- 
nounced that  under  the  law  they  do  not 
consider  the  court  authorised  to  issue  a 
rule  to  show  cause  in  a  case  like  this.  Cn- 
der  tbe  Code,  the  proceeding  should  be  in 
tbe  nature  of  an  action.  All  actions  are 
commenced  b.v  complaint,  to  which  the 
defendant  is  entitled  to  file  an  answer. 


(t4  W.  Ta.  eS2) 

BcBNA  ViBTA  Freestone  Co.  v.  Parrisb 

et  al. 

(Supreme  Court  of  Appeals  of  West  VirgMa. 
Jan.  C  1891.y 

JosraoBS  or  tbb  Pbace  —  Default  or  PLAnreirr 
— Dismissal  of  Action. 
In  an  action  before  a  justice,  wiiere  the 
plaintiff  falls  to  appear  and  prosecute  his  action 
within  one  hour  after  the  time  for  appearance 
mentioned  in  the  summons  or  last  order  of  con- 
tinuance, and  the  defendant  has  filed  noset-off  or 
counter-claim,  tbe  proper  judgment,  if  defendant 
ask  it,  is  one  dismissing  the  action,  with  costs  to 
defendant,  but  without  prejudice  to  a  new  action; 
and  there  can  be  no  trial  of  the  case  on  its  mer- 
its by  the  justice  or  a  jury,  thoagh  defendant  has 
filed  a  plea;  and  It  Is  error  for  the  justice  to  try 
the  case,  or  to  allow  a  jury  trial,  and  render 
final  judgment  fcr  defendant. 
(SyUabus  by  Oie  Court.) 

Error  to  circuit  court,  Cabell  county. 
Campbell  &  Holt,  for  plaintiffs  in  error. 
Sitnms  &  Enalow,  for  defendant  In  error. 

Braknon,  J.  In  1889  the  Bnena  Vista 
Freestone  Company  inntltuted  an  action 
before  a  justice  in  Cabell  county  against 
M.  F.  Pariish  and  H.  M.  Maloney  to  re- 
cover a  debt  due  on  a  note  for  $120.  On 
tbe  return-day  of  the  summons  the  defend- 
ants appeared,  and  obtained  a  continu- 
ance. On  tbe  day  to  which  the  case  had 
been  continued  tbe  defendants  appeared, 
and  filed  a  plea  thut  the  note  sued  on, 
which  had  been  filed  with  the  justice,  had 
been  obtained  by  fraud,  and  oneoffailureof 
consideration;  but  the  plaintiff  did  not 
appear,  and  the  defendants  demanded  and 
obtained  a  Jury,  which  tried  tbe  case,  and 
rendered  a  verdict  for  the  defendants,  and 
the  justice  rendered  Judgment  for  the  de- 
fendants. Within  14  days  from  the  ver- 
dict and  judgment,  tbe  plaintiff  asked  tbe 
justice  to  set  aside  tbe  verdict  and  grant  a 
new  trial;  and,  in  support  of  its  mo- 
tion, filed  an  affidavit  that  Parrisb  admit- 
ted the  justness  of  the  debt,  and  said  that 
be  bad  no  defense  to  the  action,  and  that 
Judgment  could  go,  and  that  be  would  stay 
the  execution  of  tbe  judgment;  and  thus 
lulled  the  plaintiff  into  a  feeling  of  securi- 
ty, which  caused  it  not  to  appear.'  Thejus- 
tice  refused  to  set  aside  tbe  verdict  or  judg- 
ment.   Tbe  plaintiff  then  obtained  a  writ 
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of  cortiorarl  tenm  the  circuit  court  of  Ca- 
bell county,  and  that  court  reversed  the 
ludKment  of  the  justice,  set  aside  the  ver- 
dict, retained  and  afterwards  tried  the 
case,  and  ftave  the  plaintiff  judgment  for 
S141 :  and,  the  circuit  court  having  refuned 
to  set  aside  its  Judgment  on  the  certiorari 
reversing  the  justice's  judgment,  Parrish 
and  Maloney  come  to  this  court. 

The  only  question  in  this  court  Is  wheth- 
er there  was  any  error  committed  by  the 
justice  juRtitying  the  circuit  court  in  revers- 
ing hla  judgment;  and  this  depends  on 
these  questions:  What  was  the  proper 
course  for  the  justice  when  the  plaintiff 
failed  to  appear,  and  the  defendants  Uied 

•  their  plea?  •Should  he  have  allowed  a  jury 
trial,  or  should  be  have  dismissed  the  case 
for  failure  of  the  plulntltf  to  appearand 
prosecute  hissutt,  without  prejudice  to  an- 
other suit?  According  to  the  practice  in 
courts  of  record  at  common  law,  if  the  de- 
fendant appear  and  file  bis  plea,  and  the 
plaintiff  does  not  appear  to  reply  to  it,  or 
do  what  is  necessary  to  bring  the  cause 
to  issue,  there  is  judgment  against  him  by 
non  proseqvitvr.  Where  a  defendant  does 
not  appear,  there  Is  judgment  against  him 
by  default;  or  it  he  appears,  and  says 
nothing  in  defense,  there  Is  Judgment 
against  him  by  n//  dieit;  in  both  cases  the 
judgment  conceding  to  the  plaintiff  the  re- 
lief called  for  by  his  action.  Or,  where  he 
fails  to  answer  any  pleading  of  the  plain- 
tiff during  the  process  of  the  pleading  con- 
ducting to  the  issue,  such  judgment  goes 
agalnnt  him.  In  these  cases  he  is  taken  to 
confeRS  the  allegation  to  which  he  malces 
no  reply.  It  might  seem  that  where  the 
defendant  flies  his  defense,  and  the  plain- 
tiff falls  to  appear,  the  defendant  ought  to 
have  the  right  to  have  his  defense  passed 
on  by  judgment,  to  give  finality  and  rest 
to  him,  so  that  he  may  not  be  again  har^ 
assed  by  n  second  suit;  but  the  law  con- 
tents itself  with  simply  entering  Judgment 
of  non  prosequitur,  commonly  called  in 
our  practice  •*  nonsuit, " — a  term  here  cov- 
ering judgment  by  non  prosequitur,  nolle 
prosequi,  and  technical  nonsuits,  as  also 

.  judgments  of  nonsuit  entered  under  the 
statute  at  rules.  4  Minor,  Inst.  866.  That 
there  is  this  difference  between  defendant 
and  plaintIB  is  settled.  8  Bl.  Comm.  816, 
says:  "Therefore,  In  the  course  of  plead- 
ing, if  either  party  neglects  to  put  in  his 
declaration,  plea,  replication,  rejoinder, 
and  the  litce,  within  the  time  allotted  by 
the  standing  rules  of  the  court,  the  plain- 
tiff, if  the  omission  be  his,  is  said  to  be 
nonsnit,  or  not  to  follow  and  pursue  his 
complaint,  and  shall  lose  the  benefit  of 
his  writ:  or.  If  the  negligence  be  on  the 
side  of  defendant,  judgment  may  be  bud 
against  him  for  such  his  default."  4  Mi- 
nor, Inst.  864  et  seq.  ;  2  Tuclt.  Bl.  Ck)mm. 
270:  2  Bon V.  Law  Diet.  803,  "Non  Pros." 
Speaking  of  default  of  the  parties  to  pros- 
ecute or  defend,  1  Bonv.  Law  Diet.  494,  un- 
der the  word  "  Default, "  says :  "  When  the 
plaintiff  makes  default,  he  may  be  non- 
suited ;  and,  when  the  defendant  makes  de- 
fault. Judgment  by  default  is  rendered 
against  him. "  This  judgment  as  against 
defendant- would  be  forever  final ;  but  the 
Judgment  of  nonsuit  against  plaintiff  would 
not  \m  final,  but  would  allow  another  suit. 


Com.  Dig.  "Pleader,"  B.  42,  B.  11;  Bonv. 
Law  Diet,  tit., "Judgment  by  Default.'  7 
Vin.Abr.  429;  Doct.  Plac.  208.  Thus,  bad 
the  case  been  in  a  circuit  court,  no  Jury 
trial  could  baVe  taken  place.  All  that  the 
defense  could  baveliad  was  a  nonsait.  The 
plaintiff  filed  his  note,  operating  as  his 
complaint,  under  Code  18£f7.  e.  60.  $  BO.  d. 
8.  The  defendants  filed  a  plea,  in  nature 
one  of  confession  and  avoidance,  not  de- 
nying the  note,  but  alleging  that  it  was 
procured  by  fraud,  and  was  without  con- 
sideration ;  and  the  plalntilt  failed  to  ap- 
pear and  answer  this  new  matter.  There 
was  nothing  in  the  shape  or  to  the  effect 
of  a  replication  to  It,  formal  or  informal, 
and  there  was  no  issue  of  fact  to  t>e  tried. 
It  wa«  a  plea  which  in  a  circuit  court 
would  conclude  with  a  verification^  and 
the  plaintiff  must  reply  to  It  before  it 
could  be  tried  by  a  Jury.  Caperton  v. 
Ballard,  4  W.  Va.  420;  Bank  v.  Klmber- 
lauds,  16  W.  Va.  656.  It  is  well  settled 
that,  where  a  jury  tries  a  case  without  an 
issue  made  up,  the  judgment  will  be  re- 
versed. Railroad  Co.  v.  Faulkner,  4  W. 
Va.  180;  Ruffner  v.  Hill,  21  W.  Va.  162; 
Curry  v.  Mannington,  23  W.  Va.  14.  It  is 
true,  this  casewas  In  a  Justice's  court. and 
no  formal  pleading^  are  there  required. 
Still,  those  courts  are  governed  by  some 
rule  and  method ;  and  practice  In  tbcm, 
where  not  otherwise  provided,  ought  to 
be  assimilated  to  ordinary  legal  proced- 
ure. Was  there,  after  this  plea  was  filed, 
and  no  denial  of  it  in  any  manner,  any 
matter  In  controversy  orissue?  Code.c.50, 
S  86,  requires  the  Jury  to  be  sworn  "to  try 
the  matter  in  difference;"  but  here  there 
was  no  matter  In  difference  to  be  tried. 
But  I  think  that  section  66,  c.  60,  Code  IRhT, 
shows  that  the  justice  should  simply  have 
dismissed  the  action,  and  not  allowpd  a 
Jur>  ;  for  It  provides  as  follows:  ''Saving 
the  right  of  a  defendant,  who  has  filed  a 
set-oft  or  counter-claim,  to  proceed  to 
trial  though  the  plaintiff  fail  to  api>ear  or 
dismiss  his  action.  Judgment  may  be  ren- 
dered against  the  plaintiff  dismissing  his 
action,  with  cost,  bat  without  prejudice 
to  a  new  action  for  the  same  cause,  in  the 
following  cases:  First,  if  he  fall  to  ap- 
pear and  prosecute  his  action  within  one 
hour  after  the  time  for  appearance  men- 
tioned In  the  summons  or  last  order  of 
continuance. "  Now,  this  simply  provides 
for  the  common-law  nonsuit  in  Jnstices' 
courts.  By  reserving  to  a  defendant  who 
has  filed  a  set-oB  or  countern^Iaim  the 
right  to  go  on  to  trial  on  the  merits 
though  the  plaintiff  has  failed  to  appear.it 
in  effect,  by  plain  implication,  says  that 
in  no  other  case  shall  the  defendant  go  on 
to  trial  where  the  plaintiff  falls  to  appear; 
but  in  other  cases  it  gives  the  right  to  the 
adverse  party  to  demand  a  dismissal. 
This  Is  the  extent  of  his  right  in  such  case. 
It  Is  just  the  same  as  a  defendant  In  an  ac- 
tion in  a  circuit  court  would  have. 

I  think  the  word  "may,"  In  the  statute, 
is,  as  to  both  parties,  to  be  read  as  If  It 
were  "shall."  In  other  words,  lithe  de- 
fendant demand  a  dismissal,  the  Justice 
must  enter  it;  and  in  snch  case  be  ran  do 
no  more  than  dismlBs  it;  it  is  the  plaiu- 
tiff'a  right  that  he  shall  do  no-more.  Is  It 
not  plain  that  the  statute  Intmded  sId- 
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ply  to  impose  dlsmlsaal  as  tbe  penalty 
apalost  a  plaintiff  for  bis  failure  to  ap- 
pear? Itintends  to  protect  the  defendant 
analnst  an  indefinite  vexation  from  tbe 
continued  pendency  of  tbe  suit,  by  confer- 
ring on  him  tbe  right  to  call  lor  dimlssal ; 
and  it  Intended  to  visit  tbe  absent  plaintiff 
with  dismissal  only.  This  construction 
applies  the  practice  of  nonsuit  in  Justices' 
courts  as  it  is  applied  in  circuit  courts,  and 
gives  a  defendant  in  tbe  Justices'  courts  as 
full  right  as  in  tbe  circuit  court.  Another 
construction  would  virtually  abolisb  non- 
suits in  Justices'  courts.  Here,  without 
giving  time  to  plaintiff, to  meet  tbe  plea,  a 
judgment  forever  barring  It  is  entered.  I 
do  not  see  that  tbe  motion  to  set  aside 
the  verdict  made  in  tbe  Justice's  court  has 
any  force,  tbongb  it  was  likely  used  out  of 
abundant  cantion.  It  was  not  In  time 
as  a  motion  for  a  new  trial  under  sec- 
tion 91.  Chapter  50,  §67,  provides  that 
tbe  Judgment  against  tbe  plaintiff  for  fail- 
ure tq  appear  may  be  net  aside  by  the  Jus- 
tice for  good  cause  shown,  witbin  14  days 
after  it  is  rendered,  on  such  conditions  as 
be  may  see  fit.  Tbe  Judgment  here  was 
not  such  a  Judgment  as  that  to  which 
such  a  motion  would  apply,— a  Judgment 
for  a  failure  to  appear,— but  one  ou  a  ver- 
dict. Now,  unless  we  can  treat  this  Jury 
proceeding  simply  as  a  nullity,  and  tbe 
Judgment  as  if  it  were  a  Judgment  for  fail- 
ure of  appearance,  we  must  say  tbe  Judg- 
ment bad  become  final,  not  to  be  reached 
nnder  the  authority  of  tbe  statute  by 
such  a  motion,  but  only  by  appellate  pro- 
ceedings. I  regard  the  Jury  trial,  and  Judg- 
ment on  it,  not  as  utter  nullity,  but  as  ir- 
regularity or  voidable  error  appearing  on 
the  luce  of  the  justice's  docket.  For  this 
error  for  falling  to  enter  the  only  Judgment 
to  be  entered, — one  of  dismissal  for  plain- 
tin's  failure  to  appear,— and  tbe  trial  of 
the  case  by  a  Jury,  and  final  Judgment 
thereon,  I  think  the  circuit  court  proi>erIy 
reversed  the  Judgment,  and  ought  to  have 
done  so  had  there  been  no  such  motion 
before  the  JuBtice.  1  need  not  refer  to  the 
argument  that  the  constitution  gave  the 
defendant  the  right  to  demand  a  Jury. 
Where  an  issue  of  fact  is  to  be  tried,  that 
is  BO.  Where  the  right  to  Jur.y  tiial  exists, 
before  njudgmentcan  be  rendered  against 
a  party  be  has  right  to  a  Jury.  But  here 
there  was  no  issue  to  be  tried.  The  stat- 
ute gave  no  right  to  a  Jury;  and,  more- 
over, a  Judgment  of  nonsuit  under  said 
section  would  bare  subjected  defendants 
to  no  liability,  but  would  have  been  in 
their  favor,  not  against  them.  Judg- 
ment affirmed. 

E.vGLiSH  and  Holt,  JJ.,  concur.   LiXjcam, 
P.,  absent. 

(34  W.  Va.  881)     ' 
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{Supreme  Court  of  AjmeaU  oT  West  Viivtnfa. 

Injcbibs  to  Bbakbkajj— Cojjtribctobt  Nboli- 
OBXcs— Mdtual  Fault. 
1.  Where  a  brakeman  on  a  freight  train  re- 
oeivea  an  injury  by  reason  of  a  collision  with  an- 
other train,  and  it  is  manifest  from  the  evideiioe 
that  by  his  own  failure  to  comply  with  the  dnties 
required  of  him  by  the  train  rules,  with  which 
he  was  familiar,  and  by  abandoning  his  post  and 


ing  to  sleep,  he  directly  oontrihated  to  the  io- 
ury  he  received,  no  damages  can  tie  recovered 
>y  said  brakeman  from  the  railroad  company  for 
said  injury. 

8.  When  the  evidence  disclosea  that  the  in- 
jury was  oaniad  by  the  matnal  fault  of  both  par- 
ties, and  that  it  would  not  have  happened  except 
for  the  culpable  negligence  of  the  party  injured, 
oononrriDg  with  that  of  the  other  party,  there 
can  be  no  recovery  of  damages  by  the  party  in- 
jured, unless  said  Injury  could  have  been  avoided 
after  the  defendant  had  notice  of  the  negligence 
of  the  plaintiff,  or  was  wanton  or  mailciooa. 
{SyUaUnu  by  the  Covat.) 

Error  to  circuit  court,  Mercer  county. 

A.  W.  Reynolds  and  Doa^lass  <ft  McNutt, 
for  plaintitt  In  error.  Jobnaton  &  Hale, 
for  defendant  In  error. 

English.  J.  Tbis'was  an  action  of  tres- 
pass on  the  case  brought  by  Walter  D. 
Eastbum  against  tbe  Norfolk  &  Western 
Railroad  Company  In  the  circuit  court  of 
Mercer  county,  and  tbe  declaration  was 
filed  at  tbe  October  rulps.  1889,  and  on  the 
20tb  day  of  December.  1889,  tbe  defendant 
demurred  to  tbe  plaintiff's  declaration, 
and  to  each  count  thereof,  in  which  de- 
murrer the  plaintiff  Joined,  and  the  court 
overruled  the  seme,  and  thereupon  the  de- 
fendant pleaded  "not  gull  ty,  "and  issue  was 
Joined  thereon,  which  issue  was  submitted 
to  a  Jury,  and  resulted  in  a  verdict  in  fa- 
vor of  tbe  plaintiff  for  f 3,300;  and  there- 
upon tbe  defendant  moved  thecourt  to  set 
aside  tbe  verdict  and  grant  it  a  new  trial, 
on  the  ground,  among  others,  that  tbe 
verdict  was  contrary  to  the  law  and  tbe 
evidence,  which  motion  was  overruled  by 
the  court,  and  the  defendant  excepted, 
and  tendered  four  bills  of  exception,  num- 
bered 1,  2,  3,  and  4,  wbicb  were  made  a 
part  of  the  record  in  the  case,  and  tbe 
court  entered  up  a  Judgment  upon  said 
verdict,  and  'from  said  Judgment  the  de- 
fendant applied  for  and  obtained  this 
writ  of  error.  During  the  trial,  and  after 
the  closing  of  tbe  testimony  In  tbe  case, 
the  plaintiff  asked  the  court  to  give  the 
jury  certain  instructions,  which  are  num- 
bered 2.  3,  7,  and  8,  and  are  set  forth  in  bill 
of  exceptions  No.  2,  taken  by  the  defend- 
ant, wbicb  were  objected  to  by  the  de- 
fendant, and  tbe  objection  was  overruled 
by  the  court,  and  exceptions  taken,  which 
Instructions  are  In  the  words  and  figures 
following:  "Instruction  No.  2:  Theconrt 
further  instructs  the  Jury  that  if  they  be- 
lieve from  the  evidence  in  this  case  that  A. 
J.  Uearn  was  the  conductor  of  one  of  the 
defendant's  freight  trains,  upon  which 
plaintiff  was  a  brakeman,  and,  while  on 
said  train,  plaintiff  was  Injured,  and  that 
said  Heam,  as  such  conductor,  under  tbe 
rules  and  regulations  of  the  defendant  In- 
troduced as  evidence  in  this  case,  bad  the 
management  and  control,  and  was  re- 
sponsible for  the  safety  of  his  train,  and 
that  it  was  his  duty  to  be  familiar  with 
the  duties  of  the  brakeman  on  his  said 
train,  and  to  enforce  and  to  see  enforced 
tbe  rules  of  said  defendant  applicable  to 
said  brakeman,  and  that  It  was  the  dut^ 
of  rear  brakeman  and  fiagman  Clark  to 
go  to  the  rear,  and  flag  approaching 
trains,  and  that  it  was  the  duty  of  said 
Heam  to  see  that  Clark  performed  said 
duty,  and  that  said  Clark  did  not  perform 
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said  duty,  and  that  said  Heam  failed  and 
neglected  to  require  and  see  ttiat  said 
Clarlc,  tlie  rear  brakeman  and  flagman  on 
bis  said  train,  did  go  to  the  rear  for  tbe 
purp«>se  of  tiaKKing  another  ut  defendant's 
trains  approaching  and  following  said 
Beam's  train;  and  if  they  further  believe 
from  the  evidence  in  the  case  that,  by  rea- 
son of  such  failureon  the  partofCondactor 
Uearn  to  have  his  train  flsKged,  said  ap- 
proaching train  of  the  defendant  follow- 
ing said  Hoarn's  train  ran  into  and  collid- 
ed with  the  same,  which  injured  the  plain- 
tiff, and  of  which  injury  the  plaintiff  in 
this  casecomplains, — then  the  jury  may  in- 
fer negligence  on  the  part  of  tbe  defend- 
ant, in  the  absence  of  evidence  negativing 
such  negligence.  Instruction  No.  8:  The 
court  further  instructs  tbe  jury  that,  if 
they  believe  from  the  evidence  In  this  case 
tbe  defendant  was  guilty  of  negligence, 
and  that  such  negligence  of  the  defendant 
directly  contributed  to  and  had  a  share  in 
producing  the  injury  complained  of  by  the 
plaintiff,  the  defendant  is  liable,  even 
though  they  believe  that  Clark,  the  rear 
brakeman,  was  guilty  of  negligence,  and 
that  the  negligence  of  Clark,  the  rear 
brakeman  and  flagman,  was  contributory 
also.  Instruction  No.  7:  The  court  in- 
structs the  jury  that.  If  they  find  the  de- 
fendant guilty,  they  are,  in  estimating  the 
damage,  at  liberty  to  consider  the  health 
and  condition  of  tbe  plaintiff  before  the  in- 
jury complained  of,  as  compared  with  bis 
present  coudltlon  In  consequence  of  said 
injuries,  and  whether  said  injury  is,  in  its 
nature,  permanent,  and  bow  far  said  in- 
jury is  calculated  to  disable  the  plaintiff 
in  en^nglng  in  those  purHuits  and  employ- 
ments for  which,  in  the  absence  of  said  in- 
jury, he  would  have  been  qualified,  and  al- 
so the  physical  and  mental  suffering  to 
which  he  was  subjected,  or  may  be  sub- 
jected, by  reason  of  said  injuries,  and  to  al- 
low such  damages  as.  in  the  opinion  of 
the  jury,  will  be  a  fair  and  just  compensa- 
tion for  the  Injury  which  the  plaintiff  has 
sustained.  Instruction  No.  8:  The  court 
instructs  the  jury  that,  although  they 
may  believe  from  the  evidence  in  this  case 
tbat  the  plaintiff,  Eastburn,  in  going  in- 
to the  caboose  referred  to  in  tbe  evidence, 
and  going  to  sleep  there,  was  guilty  of 
negligence,  and  thereby  contributed  to  the 
injury  which  he  received,  .vet  if  they  be- 
lieve from  tbe  evidence  In  the  case  that  the 
defendant  could,  by  the  exercise  of  ordi- 
nary care  and  diligence,  have  avoided  the 
injury  to  the  plaintiff,  and  that  the  de- 
fendant did  not  use  such  ordinary  care 
and  diligence  to  a  void  said  Injury,  then  the 
plaintiff's  negligence  will  not  excludeorre- 
lleve  the  defendant  from  liability." 

The  defendant  also  asked  the  court  to 
give  the  jury  11  Instructions,  which  are 
contained  In  bill  of  exceptions  No.  3,  which 
Instructions  were  objected  to  by  the  plain- 
tiff, and  the  court  sustained  said  objec- 
tions to  instructions  Nos.  1,  2,  3,  4,  6,  8, 
and  9,  and  refused  to  give  the  same  to  the 
jury,  but  gave  Instructions  Nos.  5,  7, 10, 
and  II,  and  the  defendant  excepted  to  the 
action  of  the  court  In  refusing  to  give  said 
instructions  Nos.  1,  2,  3,  4,  6,  8,  and  9  to 
the  jury.  Said  Instructions  asked  for  by 
th«  defendant  read  as  follows:  "Instruc- 


tion No.  1:  ThiB  court  Instructs  the  jary 
that,  if  they  believe  from  tbe  evidence  that 
tbe  plaintiff,  befot«  tbe  accident,  left  bis 
post  of  duty  in  violation  of  a  rule  of  tbe 
company,  and  went  to  another  part  of 
tbe  train,  where  he  was  exposed  to  great- 
er dangler  than  he  would  have  been,  and 
was  there  injured,  he  is  not  entitled  to  re- 
cover damages  of  the  defendant  company. 
Instruction  No.  2:  The  court  instructs  the 
jury  that,  if  they  believe  from  the  evidence 
that  the  plaintiff,  before  the  accident,  vol- 
untarily, and  in  violation  of  a  rule  of  the 
company,  or  of  bis  contract  of  service 
with  the  compan.y,  entered  the  caboose 
attached  to  bis  train,  and  there  went  to 
sleep,  and  was  asleep  when  bis  train  was 
run  into  by  train  No.  Ist  64,  In  charge  of 
Conductor  I.  E.  Powers,  then  be  was  guilty 
of  contrlbntory  negligence,  and  cannot  re- 
cover damages  of  the  defendant  company. 
Instruction  No.  3:  It  the  jury  believe  from 
the  evidence  tbat  tbe  collislun  of  train  No. 
Ist  64,  Engineer  Gus  Lambert,  with  No.  2d 
62,  in  which  collision  the  plaintiff  was  In- 
jured, was  caused  by  the  negligent  acts  or 
omissions  of  Engineer  Gus  Lambert,  then, 
said  Gus  Lambert  and  the  plaintiff  being 
fellow-servants,  the  plaintiff  cannot  re- 
cover damages  of  tbe  defendant  company 
for  said  injury.  Instruction  No.  4:  If  the 
jury  believe  from  the  evidence  that  it  was 
the  duty  of  W.  C.  Clark,  rear  brakeman 
and  flagman,  to  flag  bis  train  on  its  stop- 
ping at  Dry  Branch,  after  the  pusher  was 
attached,  and  he  failed  to  do  so,  and  that 
bis  neglect  to  flag  the  train  was  one  of  the 
proximate  causes  of  the  collision  in  which 
the  plaintiff  was  Injured,  such  negligence 
was  the  negligence  of  a  fellow-servant  of  the 
plaintiff,  and  tbe  plaintiff  cannot  recover 
damages  of  tbe  said  defendant  company. 
Instruction  No.  6:  If  the  jury  believe  from 
the  evidence  that  the  plaintiff  willfully  or 
tacitly  combined  with  the  other  employes 
of  tbe  company  to  disregard  the  rules  and 
regulations  of  tbe  def  sndant  company  as  to 
flagging  traius  when  stopping  at  regular 
stopping  points,  and  that  the  collision  of 
trains  No.  1st  64  and  No.  2d  62,  in  which 
.  collision  the  plaintiff  was  injured,  was  the 
result  of  such  combination,  and  if  they 
further  believe  from  the  evidence  tbat  No. 
2d  62  was  not  flagged  by  reason  of  such 
combination,  and  that  the  collisloa  oc- 
curred ut  a  regular  stopping  place  for 
trains,  then  the  plaintiff  is  not  entitled  to 
recover  damages  of  the  defendant  com- 
pany. Instruction  No.  8:  Tbe  court  in- 
structs the  jury  that,  if  they  believe  from 
the  evidence  In  this  case  thatEngineerGus 
Lambert,  on  No.  1st  64,  was  guilty  of  neg- 
ligence in  collldiiig  with  No.  2d  62,  and  if 
they  believe  from  the  evidence  that  the 
plaintiff,  W.  D.  Eastburn,  was  at  the 
same  time  guilty  of  negligence  in  know- 
ingly retainingnpositionoi  danger,  and  in 
not  taking  steps  toavertsuch  danger,  then 
be  was  guilty  of  such  contributory  negli- 
gence as  will  prevent  him  from  recovering 
damages  in  this  case.  Instruction  No.  9: 
If  the  jury  believe  from  tbe  evidence  In  this 
case  tbat  tbe  plaintiff  knowingly  and 
negligently  assumed  a  place  of  danger, 
and  negligently  failed  to  do  his  duty  in 
averting  such  danger,  and  bis  said  negli- 
gence was  one  of  the  proximate  causes  of 
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tbe  Injary,  then  be  is  not  entitled  to  re- 
cover daniaKee  from  the  defendant  com- 
pany on  account  of  his  Injury. 

Tbe  tirat  error  aesigned  by  the  plaintiff 
in  errot  is  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  plaintiff's  dec- 
laration but,  as  nothing  iti  suggested  in 
support  of  said  assignment  by  counsel  tor 
the  plaintiff  in  error  in  bis  brief,  he  must 
be  regarded  as  having  waived  tbe  same, 
and,  BE  we  perceive  no  error  in  said  decla- 
ration, we  must  consider  that  thecourt  be- 
low acted  properly  in  overruling  the  de- 
murrer The  second  assignment  of  error 
relied  upoo  by  tbe  plaintiff  in  error  is  that 
tbe  court  below  erred  in  overruling  de- 
fendant's objection  to  the  evidence  set 
forth  in  bill  of  exceptions  No.  1.  Upon  in- 
quiry whether  an  investigation  was  held 
by  tnecompany, meaning  an  investigation 
of  the  causes  of  the  accident  in  which  plain- 
tiff was  injured  the  witness  answered, 
"Yes;"  and  also  that  said  witness,  A.  J. 
Hearn,  was  asked  by  plaintiff's  attorney, 
"What  was  tbe  result  of  that  investiga- 
tion?" which  question  was  objected  to  by 
defendant's  counsel,  but  the  objection  was 
overrnled,  and  the  witness  answered,  "I 
was  suspended  ten  days,  and  Gus  Lam- 
bert has  noi  been  in  tbe  employ  of  the 
company  since  tbat  time,"— meaning  Ous 
Lambert,  engineer  on  Ist  No. 64,  one  of  tbe 
colliding  trains  It  appears  from  the  evi- 
dence of  A.  J.  Hearn,  which  is  in  no  way 
contradicted,  that  tbe  investigation  which 
was  inquired  about  was  held  at  Koanoke, 
by  the  chief  dispatcher,  J.  C.  Utone ;  and, 
although  it  appears  tbat  the  crews  of  tbe 
colliding  trains  were  present,  and  others, 
it  doeti  not  appear  tbat  he  gave  any  testi- 
mony, under  oath  or  otherwise,  or  that 
said  J.  C.  Stone  had  right  or  authority  to 
conduct  sncb  an  Investigation,  or  tbat  the 
result  of  such  investigation,  when  reached, 
should  have  any  binding  force  and  effect, 
either  upon  the  said  railroad  company  or 
others  complaining  of  its  negligence.  If 
witnesses  were  examined,  it  does  not  ap- 
pear tbat  the  rules  of  evidence  were  ap- 
plied or  regarded  in  conducting  the  Inves- 
tigation, and,  whether  tbe  result  was  to 
condemn  or  exculpate  the  officers  of  the 
company  who  were  In  charge  of  the  trains 
at  the  time  of  the  collision,  the  conclusion 
reached  in  said  investigation  could  not  be 
properly  bi^ougbt  before  the  jury  in  the 
case  under  consideration  to  In  any  man- 
ner influence  their  verdict.  The  fact  tbat 
tbe  result  of  this  investigation  was  al- 
lowed to  be  proven  by  the  witness  Uearn 
bad  a  tendency  to  prejudice  the  cause  of 
the  defendant  before  the  jury,  and  to  in- 
fluence them,  by  showing  the  opinion  of 
the  train  dispatcher  as  to  the  conduct  of 
the  engineer  and  conductor  who  were  In 
charge  of  the  colliding  trains,  wltbont  al- 
lowing them  to  hear  the  evidence  on 
which  said  opinion  was  reached.  Btarkie, 
Ev.  (Btb  Ed.)  top  p.  81.  says:  "The  law 
Interferes  to  exclude  all  evidence  which 
falls  within  tbe  description  of  res  inter 
sUoB  acta,  tbe  effect  of  which  is,  as  will 
presently  be  seen,  to  prevent  a  litigant 
par^from  being  concluded,  or  even  affect- 
ed, by  tbe  evidence,  acts,  conduct,  or  dec- 
larations of  strangers."  Tbe  conclusion 
arrived  at  by  J.  C.  Stone  may  bave  been 


proper,  and  It  may  have  been  improper, 
but  the  jury  have  no  means  of  determin- 
ing wblch,  and,  for  tbat  reason,  said  con- 
clusion, whether  right  or  wrong,  could  not 
properly  be  brought  before  the  jury  to  In- 
fluence them  In  any  manner.  The  plain- 
tiff In  error  also  claims  that  the  court  be- 
low erred  in  giving  instruction  No.  2,  asked 
for  by  the  plaintiff,  for  the  reason  tbat  it 
collects  from  the  plaintiff's  evidence  cer- 
tain facts,'  or  alleged  acts  and  omlHslons 
on  the  part  of  the  defendant's  employes, 
which  theevldence  tended  In  part  to  prove, 
and  tells  tbe  Jury  that  if,  tbey  believe  from 
tbe  evidence  tbat  these  facts  existed,  they 
may  infer  negligence  on  the  part  of  tbe  de- 
fendant, and  does  not  tell  the  Jury  what 
Is  the  consequence  of  tbat  negligence  In 
the  event  they  further  believe  from  tbe  evi- 
dence tbat  the  plaintiff  was  or  was  not 
guilty  of  contributor}'  negligence,  and  for 
this  reason  It  was  calculated  to  mislead 
tbe  Jury.  In  the  case  of  Storrs  v.'FeIck, 
24  W.  Va.  606,  this  court  held  '*it  to  be  er- 
ror for  tbe  court,  in  giving  instructions  to 
the  jury,  to  single  out  certain  facts,  and 
Instruct  them  that.  If  tbey  are  true,  they 
mnst  And  for  either  party  In  accordance 
with  Bucb  facts,  when  there  are  other 
facts  In  tbe  case,  bearing  on  tbe  subject, 
tending  to  establish  a  different  conclu- 
sion." See,  also,  McMecben  v.  McMecben, 
17  W.  Va.  6K3,  fourteenth  section  of  sylla- 
bus, where thlscoart  held :  "It  Is  improper 
for  a  court,  in  Instructing  a  Jury,  to  single 
out  certain  facts,  and  Instruct  the  Jury 
that,  if  tbey  are  true,  they  should  find  for 
either  party  in  accordance  with  such 
facts,  when  there  are  other  facts  In  the 
case  bearing  upon  tbe  subject."  The 
gravamen  of  the  plaintiffs  declaration 
is  the  negligent  conduct  of  the  defendant, 
by  rensonpf  which  be  claims  he  was  dam- 
aged, and,  while  the  instruction  does  not 
tell  the  jury  that  tbey  must  find  for  the 
plaintiff  as  a  sequence  of  the  inference  of 
negligence,  yet  the  instruction  was  calcu- 
lated  to  mislead  the  jury  Into  the  conclu- 
sion that  negligence  alone  entitled  tbe 
plaintiff  to  recover,  whether  contributory 
negligence  was  shown  on  the  part  of  tbe 
plaintiff  or  not.  Tbe  Jury,  by  this  instruc- 
tion, were  told  that  if  they  believed  that, 
under  the  rules  and  regulations  of  the  de- 
fendant, the  conductor  Hearn  had  the 
management  and  control,  and  was  re- 
sponsible for  the  safety  of  bis  train,  and 
that  it  was  his  duty  to  be  familiar  with 
the  duties  of  tbe  brakemen  on  said  train, 
and  to  enforce,  and  see  enforced,  the  rules 
of  said  defendant  applicable  to  said  brake- 
men,  and  It  was  the  duty  of  rear  brake- 
man  and  flagman  Clark  to  go  to  the  rear, 
and  flag  approaching  trains,  and  that  it 
wan  the  duty  of  said  Hearn  to  see  that 
said  Clark  performed  said  duty,  and  that 
said  Clark  did  not  perform  tbat  duty,  and 
the  said  Hearn  failed  and  neglected  to  re- 
quire and  see  that  said  Clark  did  go  to  tbe 
rear  for  tbe  purpose  of  flagging  another  of 
defendant's  trains  approaching  and  fol- 
lowing said  Beam's  train,  and  if  they  fur- 
ther believe  from  tbe  evidence  in  the  case 
tbat,  by  reiason  of  such  failure  on  the  part 
of  Conductor  Hearn  to  have  bis  train 
flagged,  said  approaching  train  of  tbe  de- 
fendant, following  said  Heam's  train,  nui 


Digitized  by 


Google 


SOUTHS  ASTERN  REFOBTBB,  Vol.  12. 


(W.V». 


Into  and  collided  with  the  name,  wblcb  in- 
jured the  pluintitr,  and  of  which  Injury  the 
plaintiff  eomplainB,  then  the  jury  may  in- 
fer neKllKeoce  on  the  part  of  the  defend- 
ant, in  the  utisence  of  evidence  neKatirlng 
Bucb  neicliKence;  that  is,  the  plaintiff,  in 
this  ln8truction,  collects  Rucb  facta  as,  in 
his  opinion,  have  the  greatest  tendency  to 
show  neKllKecce  on  the  part  of  the  defend- 
ant, and  asks  the  court  to  tell  the  ]nry 
that  they  may  infer  negligence  on  the  part 
of  the  defendant  from  these  facts,  unless 
they  can  find  other  facts  In  the  evidence 
negativing  such  negligence.  This  couise 
would  clearly  have  a  tendency  to  mislead 
the  jury.  It  brings  prominently  to  their 
attention  the  duties  and  reBponsibllitles 
of  the  conductor,  but  entirely  ignores  and 
dlsregardK  the  duties  of  the  rear  brake- 
man,  as  set  forth  in  No.  214  of  the  train 
rules,  which  were  in  evidence,  which  read 
as  follows:  "The  post  of  the  rear  brake- 
roan  (or  flngmaiT)  is  In  the  last  car  in  the 
train,  which  he  must  not  leave  except  to 
protect  the  -train.  He  must  be  provided 
with,  and  display,  the  proper  signals  on 
the  rear  of  the  train,  and,  in  case  of  deten- 
tion or  accident,  must  Immediately  go 
back,  as  per  rules  Nos.  92  and  94,  without 
waiting  for  signals  from  the  englneman 
or  instructions  from  the  conductor. "  Said 
instruction  also  falls  to  call  the  attention 
of  the  jury  to  the  tact  that  the  plaintiff, 
whose  duty  it  was  to  take  the  place  of  the 
rear  brakeman  while  he  flagged  the  train, 
was  asleep  In  the  caboose  when  the  collis- 
ion occurrtHl.  when  the  rules  required  htm 
to  "Immediately  take  the  place  of  the  rear 
brakeman.  and  remain  there  until  relieved 
by  the  flagman;"  and  who  can  say  what 
inferences  the  jury  would  have  been  war- 
ranted in  drawing,  as  to  the  effect  and  re- 
salt  of  the  collision  upon  the  plaintiff,  if, 
instead  of  being  asleep  in  tbe  caboose,  he 
had  been,  where  the  rules  of  the  defendant 
required  hrra,  in  tbe  place  of  tbe  flagman, 
and  looking  out  for  the  protection  of  bim- 
■elf  and  the  train? 

In  the  third  instruction  asked  for  by  tbe 
'  plaintiff,  tliecourt  Instructed  the  jury  that, 
"if  they  believed  from  the  evidence  In  the 
case  that  the  defendant  was  guilty  of  neg- 
ligence, and  that  such  negligence  of  the  de- 
fendant directly  contributed  to, and  had 
a  share  In,  producing  the  Injury  com- 
plained of  by  the  plaintiff,  tbe  defendant 
was  liable,  even  though  they  believe  that 
Clark,  the  rear  brakeman,  was  guilty  of 
negligence,  and  that  the  negligence  of 
Clark,  the  rear  brakeman  and  flagman, 
was  contributory  also. "  This  Instruction 
is  based  upon  the  supposition  that  the  In- 
jury to  plnlntlff  resulted  entirely  from  the 
failnre  of  the  flagman,  Clark,  to  flag  tbe 
train,  and  from  the  failure  of  tbe  condnct- 
ur  to  see  that  this  rule  was  observed.  It 
will  be  perceived,  however,  that  rule  No. 
93  not  only  requires  that  theflagman  shall 
go  back  to  protect  the  rear  of  his  train, 
but  It  also  requires  that  the  next  brake- 
man  (who  was  the  plaintiff  in  this  case) 
must  take  the  flagman's  positlou  on  tbe 
train,  and  remain  there  nntll  relieved  by 
the  flagman:  and  also  that  the  conductor 
must  see  that  this  rule  is  strictly  observed. 
The  plaintiff  surely  could  not  be  heard  to 
complain  that  tbe  conductor  was  negli- 


gent In  not  seeing  that  he  kept  afvake. 
and  was  at  his  post  of  duty,  yet  if  the 
plaintiff  had  compiled  with  this  plain  role, 
with' wblcb  he  was  familiar,  be  might  have 
seen  tbe  approaching  train,  and  avoided 
the  danger;  and  it  will  be  perceived  by 
reference  to  rale  No.  208,  under  tbe  head- 
ing of  "Rules  for  Freight Brakemen, "  that 
"they  are  charged  with  the  management 
of  the  brakes,  and  the  proper  display  and 
use  of  the  train  signals.''^  It  woaUl  ap- 
pear, then,  that,  the  plaintiff  being  a 
brakeman,  it  was  one  of  his  duties,  under 
the  rules,  with  which  be  was  familiar,  to 
see  to  the  proper  display  and  oae  of  the 
train  signals,  without  waiting  for  iiigiials 
from  tbe  engineer  or  Instructions  from  the 
conductor.  This  instrnction  is  one  that 
would  not  be  easily  understood  by  the 
Jnry.  It  seeks  to  avoid  the  effect  of  an  In- 
jury resulting  from  the  n<'gllgence  of  a  fel- 
low-servant by  asserting  that,  it  the  de- 
fendant Is  guilty  of  negligence  in  other 
respects  than  that  chargeable  to  the  fel- 
low-servant, the  defendant  is  liable.  In 
the  case  of  Patten  v.  Navigation  Co.,  U 
W.  Va.  261,  this  court  held  that "  when  an 
instrnction  asked  tor  Is  so  Imperfectly  ex- 
pressed that  its  trne  import  la  nut  readily 
discernible,  and  would  tend  to  mislead  the 

iury,  it  should  be  refuned. "  In  the  Case  of 
llcbmond  &  D.  R.  Co.,  SlOrat.  201,  section 
4  of  syllabus,  the  court  of  appeals  of  Vir- 
ginia held  that  "one  who,  by  his  negli- 
gence, has  brought  an  Injury  upon  himself, 
cannot  recover  damages  for  It.  Sachiatbe 
rule  of  tbe  civil  and  common  law.  A 
plaintiff,  in  such  case,  is  entitled  to  no  re- 
lief. But,  where  the  defendant  has  been 
guilty  o'  negligence  also  in  the  aame  con- 
nection, the  result  depends  upon  the  facts. 
The  question  In  such  case  is  (1)  whetbw 
damage  was  occasioned  entirely  by  the  neg- 
ligence or  nnproper  conduct  of  the  defend- 
ant;  or  (2)  whethertbe  plaintiff  himself  so 
tar  contributed  to  the  misfortune  by  his 
own  negligence,  or  want  of  ordinary  care 
and  caution,  that  but  tor  such  negligence, 
or  want  of  care  and  caution  on  his  part, 
tbe  misfortune  would  not  have  happened." 
See  Railroad  Co.  v.  Jones,  95  U.S.  439.  In- 
structlon  No.  8.  asked  tor  by  plalnttft, 
should  not  have  been  given  to  the  Jury,  be- 
cause it  directs  them,  in  substance,  to  find 
against  the  defendant  If  they  believe  from 
the  evidence  tbe  defendant  was  gallty  of 
negligence,  and  that  such  negligence  of  the 
defendant  directly  contributed  to,  and  bad 
any  share  in,  producing  the  Injury  com- 
plained of,  without  qualifying  tbe  same 
by  telling  them  that  such  would  not  be 
the  case  it  the  negligence  of  plaintiff  was 
the  proximate  cause  of  the  ialury.  siee 
Downey  v.  Railway  Co.,  28  W.  Va.  732,  sec- 
tions ofsyllahus,  where thecourtbeid:  "In 
such  case.  If  the  fault  or  negligence  of  tbe 
plaintiff  was  tbe  proximate  cause  of  the 
Injury,  the  defendant  Is  not  responsible. 
although  It  may  have  been  negligent,  and 
tbe  remote  cause  of  the  injury.  Neither 
does  said  instruction  exclude  the  hypothe- 
sis that  the  plaintiff  himseir  may  have  beat 
guilty  of  contributory  negligence;  yet  this 
court  held,  in  the  case  of  Uerity's  Adm'z 
V.  Haley,  29  W.  Va.  98, 11  S.  E.  Rep.  JWl, 
section  2  of  syllabus,  that, "  If  the  defendant 
demurred  to  the  plaintiff's  evidence,  and 
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the  evidence  showed  that  the  defendant 
was,  as  a  legal  proposition,  gallty  of  neg- 
ligence which  caused  the  plaintiD's  Injary, 
but,  further,  as  a  legal  proposition, proved 
that  the  plaintiff  was  goilty  of  contribo- 
tory  negligence,  the  court  snoold  sustain 
the  defendant's  demurrer,  or  in  such  acase 
the  court  ought,  on  the  motion  of  the  de- 
fendant, to  exclude  from  the  Jury  all  the 
plaintiff's  evidence."  I  must  therefore 
conclude  that  said  Instruction  No.  3  did 
not  contain  suiflclent  qnaliflcntions  to 
present  the  law  properly  to  the  Jury,  but 
was  calculated  to  mislead  them,  to  the 
prejudice  of  the  defendant.  Instructions 
Nos.  8  and  8,  given  to  the  Jury  at  the  in- 
stance of  the  plaintiff,  are  InconRistent 
with  No.  5,  given  to  them  at  the  instance 
of  the  defendant,  and.  are  therefore  erro- 
neous, for  the  reason  that  they  arecalculat- 
ed  to  mislead  and  confuse  the  Jury  as  to 
the  law  of  the  case.  See  McMechen  v. 
McMechen.l?  W.  Va.  684,  section  12of  sylla- 
bus, where  It  Is  held  that  "It  Is  error  to 
give  Inconsistent  insti-uctlons  to'  the  jury, 
for  It  Is  calculated  to  contuse  and  mislead 
them.  It  leaves  the  Jury  at.  liberty  to  de- 
cide according  to  the  correct  rule  of  law, 
or  the  contrary,  and  lenders  It  impossible 
for  the  court  to  determine  upon  what  legal 
principle  the  verdict  was  founded." 

The  fourth  asRignment  of  error  is  that 
the  court  erred  in  refusing  to  Rive  instruc- 
tions Nos.  1.  2.  8,  4,  6,  8,  and  9,  aslsed  fur 
by  defendant.  As  to  Instractions  Nos.  1,  2, 
and  3, 1  think  they  were  properly  refused 
by  the  court,  for  the  reason  that  there  is 
no  evidence  In  the  case  tending  to  prove 
the  facts  therein  stated,  and,  fur  that  rea- 
son, they  would  have  a  tendency  to  mis- 
lead the  Jury.  As  to  instruction  No.  4, 
asked  for  by  the  defendant,  and  rejected 
by  the  court,  I  think  the  court  committed 
no  error  in  refusing  to  give  this  Instruc- 
tion, because  it  does  not  exclude  the  hy- 
pothesis that  the  platntitf  may  have  been 
Injured  by  someother  negligent  act  or  omis- 
sion of  the  defendant.  Instruction  No.  6, 
asked  for  by  defendant,  was  properly  re 
jected,  for  the  reason  that  the  evidence  In 
the  case  does  not  support  it.  No.  8  was 
also  properly  refused,  for  the  same  reason. 
The  court,  however,  committed  an  error 
in  refusing  to  give  Instruction  No. 9,  asked 
tor  by  the  defendant,  which  was  in  these 
words:  "If  the  Jury  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff,  know- 
ingly and  negligently,  assumed  a  place  of 
di^nger,  and  negligently  failed  to  do  hla 
da^  In  averting  such  danger,  and  his 
said  negligence  was  one  of  the  proximate 
causes  of  the  injury,  then  he  is  not  entitled 
to  recover  damages  from  the  defendant 
company  on  account  of  his  injury.  Re- 
ferring to  the  plaintiff's  own  evidence,  we 
find  that  he  states,  in  answer  to  the  ques- 
tion, "Please  tell  the  jury  what  your  du- 
ties were,"  amongotber  things,  that  "the 
rules  required  him  to  go  to  the  caboose 
and  take  the  place  of  the  flagman  If  he 
shonld  not  be  there,  and  also  to  ai<8ist 
him."  To  assist  him  In  what?  Surely  in 
the  performance  of  the  duties  that  de- 
volved upon  him  when  the  train  stopped 
upon  the  track.  And,  as  before  stated, 
rule  No.  208.  governing  freight  brakemen, 
provides  that  "they  are  charged  with  the 


management  of  the  brakes,  and  theproper 
display  and  use  of  the  train  signals;"  not 
only  the  rear  brakeman,  but  all  of  them, 
which  would  Include  the  plaintiff.  He  also 
states  In  his  testimony  that  "the  flag- 
man's position  was  at  the  rear  of  tbetralu, 
and  his  post  of  duty  was  not  in  the  ca- 
boose;" and  when  asked,  "What  did  yon 
do  when  you  went  Into  the  caboose?"  an- 
swered, "I  went  to  sleep.  I  was  fast  asleep 
when  the  accident  occurred.  Clark  was 
in  the  caboose,  but  I  don't  know  what  he 
did  after  I  went  to  sleep. "  And  A.  L. 
Smith,  a  witness  for  the  defendant,  whose 
statement  Is  In  conflict  with  no  witness  in 
the  case,  was  asked,  "From  ths  time  that 
the  engine  blew  'down  brakes'  to  the 
time  the  train  struck,  would  the  men  have 
had  time  to  get  out  of  the  caboose?"  and 
answered,  "Yes,  sir.  If  they  had  been 
awake."  And  the  plaintiff  alho,  when 
asked  this  question,  "The  place  of  the  con- 
ductor was  at  the  ofllce  getting  his  or- 
ders to  move  his  train,  and  h6  left  you  and 
Clark  in  charge  of  that  train  when  he 
went  to  get  his  orders,  and  you  went 
back  into  the  caboose  and  went  to  sleep, 
and  thus  Inft  your  train  unprotected,  and 
let  the  other  train  run  into  it?"  answered, 
"Yes,  sir. "  In  view  of  this  evidence,  it  is 
difficult  to  determine  how  the  Jury,  or  any 
other  person,  could  arrive  at  any  other 
conclusion  than  that  the  plaintiff  know- 
ingly and  negligently  assumed  a  place  of 
danger,  and  negligently  failed  to  do  his 
duty  In  averting  such  danger,  and  that  his 
neellgence  was  one  of  the  proximate 
causes  of  his  injury;  and.  If  this  be  so.  did 
the  court  err  in  instructlrig  the  jury  that, 
nnder  this  state  of  facts,  the  plaintiff  was 
not  entitled  to  recover  damageH  from  the 
defendant  company  on  account  of  his  In- 
jury? In  the  case  of  Gerity's  Adm'x  v. 
Haley,  29  W.  Va.  98, 11  S.  E.  Rep.  901,  this 
court  held  (section  1,  syllabus.)  that, 
"where  negligence  Is  the  ground  of  an  ac- 
tion. It  rests  upon  the  plaintiff  to  trace  the 
fault  for  his  Injury  to  the  defendant,  and 
for  this  purpose  he  must  show  the  circum- 
stances under  which  the  injury  occurred; 
and  If,  from  these  circumstances  so 
proven  by  the  plaintiff.  It  appears  that 
the  fault  was  mutual,  or,  in  other  words, 
that  contributory  negligence  is  fairly  im- 
putable to  him,  he  has,  by  proving  the  cir- 
cumstances, disproved  his  right  to  recover, 
and  on  the  plaintiff's  evidence  alone  the 
Jury  should  find  for  the  defendant."  And 
Green,  J.,  In  delivering  the  opinion  in 
that  case,  refers  to  Cooley,  Torts,  673; 
also,  to  Railroad  Co.  v.  Gladmon,  15 
Wall.  401 ;  Freeh  v.  Railroad  Co.,  39  Md. 
574;  and  McQuilken  v.  Railroad  Co.,50  Cal. 
7,— In  support  of  said  proposition,  and 
says:  "These decisions  support  theconclu- 
slon  drawn  from  them;  and  this,  it  seems 
to  me,  is  a  correct  exposition  of  the  la  tv, 
and  consists  with  our  decisions,  though 
there  are  to  be  found  in  them  expressions 
which,  unless  the  whole  case  Is  examined 
with  care,  might  seem  to  be  Inconsistent 
with  the  law  as  above  stated. " 

Under  the  circumstances  shown,  then, 
by  the  testimony  of  the  plaintiff  himself, 
and  In  view  of  the  law  we  have  just 
quoted,  I  must  conclude  that  the  court 
erred  In  rejecting  Instruction  No.  9,  asked 
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tor  by  the  defendant.  The  plalntiB's  own 
testimony  further  shows  that  be  knew 
that  the  conductor  (Hearn)  was  at  the 
telegraph  othce,  gettins  his  orders  to 
moTe  his  train,  and  that  he  left  the  piain- 
tiff  and  Olurk  in  charge  of  the  train  when 
be  went  to  get  his  orders;  that  these  or- 
ders had  to  be  retluced  to  writing,  and 
that  the  conductor  dare  not  move  bis 
train  until  he  received  orders  to  do  so, 
and  that  at  the  time  of  the  accident  he 
was  at  the  office  waiting  for  thene  orders. 
The  conductor,  then,  was  at  his  post  of 
duty  at  tlie  telegraj)h  office,  awaiting  or- 
ders tu  move  his  train,  and  it  dues  not 
appear  by  the  evidence  that  he  was  aware 
thataaric  had  failed  to  flag  the  train, 
but.  on  the  contrary,  he  states  in  his  tes- 
timony, ral>oat  which  there  is  no  conflict,) 
wiien  asl<ed.  "  Did  you  give  Clarli  direc- 
tions to  flag?"  "No,  sir,  1  did  not.  1  had 
perfect  conflilence  In  him,  as  he  was  a 
gooHman.and  understood  hisduttes."  He 
had  been  exatnlned  by  the  company,  and 
was  conHidered  a  good  flagninn,  and  he 
had  been  engaged  In  that  liusiness  some- 
thing lilie  15  iponthn,  and  bad  a  copy  of 
the  rules  and  regulations.  Tiie  conductor 
and  C'iurls  had  neparate  duties  to  perform, 
and  tiieir  duties  called  them  to  different 
posts.  The  conductor  waiting  to  receive 
his  orders  so  that  he  could  move  his  train 
at  tbe  earliest  moment,  was  Ignorant  of 
the  omission  uu  tlie  part  of  Claris  to 
flag  the  train,  and  a  compliance  with  his 
other  duties  prevented  him  from  having 
a  knowledge  of  such  oinixHiun ;  and  we 
find  in  the  caf>e  of  Uun  v.  Kallroad  Co.,  78 
Va.  645.  section  I,  syllabus,  the  court  hei"d 
that,  "com|>ensatlon  is  not  recoverable 
for  Injury  done  pliilntiH  by  defendant's 
mere  negligence,  when  plaintiff,  by  his 
own  ordinary  negligence,  contributed  to 
cause  the  Injury,  so  that,  but  forsuch  con- 
triltution.  the  Injury  would  not  have  hap- 
pened, except  when  the  direct  cause  of 
the  Injury  is  the  defendanT's  oinlHsiun 
(after  knowing  the  plaintiff's  negligence) 
to  use  pn»per  care  to  prevent  tiie  conse- 
quences of  such  negligence."  See,  also. 
Railroad  Co.  v.  Ferguson,  79  Va.  241, 
where  It  ts  held  that,  "In  order  to  main- 
tain an  action  for  an  injury.  It  must  be 
proved  that  tbe  injuries  were  caused  by 
the  negligence  of  the  defendant,  or  his 
agents,  and  it  must  not  appear  from  the 
evidence  that  want  of  ordinary  care  and 
prutlence  on  the  part  of  plaintiff  directly 
contributed  to  the  Injnry."  In  the  opin- 
ion of  the  court,  delivered  by  Chief  Justice 
Bi.ACK,  in  the  case  of  Railroad  Co.  v.  Aa- 
pell,  28  Pa.  »t.  149.  he  says :  "  It  has  been  a 
niieof  law,  from  timeiramemorlai,  and  it  Is 
not  likely  to  beclianged  in  all  time  to  come, 
that  there  can  bo  no  recovery  for  an  injury 
caused  by  the  mutual  fault  of  both  par- 
ties. When  it  can  beshown  that  It  would 
not  have  happened  except  for  tbe  culpa- 
ble negligence  of  tbe  party  injured,  concur- 
ring with  that  of  the  other  party,  no  ac- 
tion can  be  maintained."  And  in  the  case 
of  Dun  V.  Railroad  Co.,  supra,  the  court 
says :  "  It  seems  to  be  the  better  rule,  both 
upon  authority  and  ux)on  reason,  that  the 
passenger,  beingendowed  with  intelligence 
which  enables  him  to  foresee  and  to  avoid 
danger,  tbe  exercise  of  at  least  ordinary 


prudence  is  required  on  his  part  to  ««cape 
It;  and  if,  by  his  failure  to  exercise  these 
faculties  for  h'.s  own  preservation,  a  mis- 
fortune befall  him.  though  the  carrier  may 
have  been  In  fault,  it  will  be  attributed 
to  his  own  carelessness  and  inattention, 
and  the  responsibility  will  not  be  thrown 
on  the  carrier. "  This  being  the  law  with 
reference  to  a  passenger,  who  Is  in  no  man- 
ner resiionslbie  for  the  profwr  manage- 
ment and  safety  of  the  train,  what  can 
we  say  with  regard  to  a  person  who  oc- 
cupies the  position  of  the  plHliitifl,  whose 
duty  it  was  to  immediately  take  tiie  tiag- 
man's  position  on  the  train,  anil  who  was 
charged  with  the  proper  display  and  use 
of  the  train's  signals,  but  who,  instead  of 
assuming  the  post  refjulred  of  him  by  the 
train  rules,  with  which  he  was  familiar, 
abandons  his  post 'and  goes  to  sleep? 
The  evidence  shows  that  if  lie  hrtd  been 
awake  he  could  have  avoided  the  injury. 
We  can  arrive  at  but  oneconrUiHion.  and 
that  is  that  his  negligence  aii<l  failure  to 
perform  his  duties  as  an  employe  of  the 
defendant  contrlbute<l  dir'H?tly  to  tbe  In- 
jury he  received;  and  the  Jndgitient  coro- 
plalne<l  of  must  r>e  reversal,  the  verdict 
of  the  jury  set  aside,  and  tbe  case  remand- 
ed to  the  circuit  court  of  Meiver  county 
f<ir  further  iiroceedlngs  to  be  lind  therein, 
with  costs  to  the  plaintiff  in  error. 

LrcAfl,    P.,  and  Bbannon,  J.,  coocar. 
Holt,  J.,  absent. 


(34  W.  Va.  6B7) 

WiLLLUiBON  y.  Nbwpoht  News  ft  Missu- 
Bippi  Val.  Co. 


(Supreme  Court  of  A 
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iNraSIBS  TO  BRAKBMAN— CONTRIBVTOBT  NSSU- 
OBMCB — ASSUMPTIOM  OF  UlSK. 

W.  was  employed  as  a  brakeman  on  a 
freight  train  by  tbe  C.  &  O.  Ry.  Co.  oo  the  4th 
day  of  April,  lti8(S,  and,  when  he  applied  for  such 
service,  utated  that  be  had  been  employed  for  six 
months  as  brakeman  on  the  same  road  In  tbe  year 
1885.  In  July,  1880,  tbe  N.  N.  &  H.  V.  Co.  took 
charge  of  said  road  as  lessee.  On  the  12th  day  of 
AuKust,  1880,  while  on  duty  on  top  of  his  train 
in  daylight,  said  W.  was  killed  by  striking  his 
head  against  a  highway  bridge  which  spanned 
said  railroad  track,  which  was  not  high  enough 
for  a  man  erect  on  tbe  car  top  to  pass  under. 
While  he  was  in  tbe  service  of  said  company  on 
both  occasions  his  run  was  between  Huntuiffton 
and  Cannelton  on  a  local  freight  train,  and  said 
bridge  waa  between  said  points.  When  leaving 
Harricane  station  on  the  morning  of  the  acci- 
dent, about  10  minutes  i>efore  reaching  said 
bridge,  he  was  warned  by  the  fireman  to  look  out 
tor  the  overhead  bridge,  and  was  found  dead 
about  15  feet  trom  the  rear  end  of  the  car.  In  a 
suit  by  W.  's  administrator  against  the  N.  N.  & 
M.  V.  Co.,  defendant  demutred  to  the  evidence. 
Held:  (1)  That  the  demurrer  was  properly  sus- 
tained. (3)  That,  although  the  defendant  may  not 
have  been  free  from  blame  on  account  of  lowness 
of  bridge,  yet  W.  's  want  of  proper  oare  contribr 
uted  to  the  Injury,  and  defendant  Is  not  liable. 
(3)  In  entering  the  service  of  the  defendant  under 
the  circumstances,  W.  was  fully  aware  of  the 
character  of  the  bridge,  and  while  In  said  servioe 
had  ample  opportunity  to  become  familiar  with 
it,  and  by  continuing  In  the  employment  he  as- 
sumed the  risk  of  being  injured  by  said  bridge, 
as  incident  to  the  employment. 
(Si/Ua2>u«.  by  the  Court.} 
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L.  N.  Tavenaer,  ViasoaJt  McDonald,  and 
Gibson  &  Mtchie,  tor  plaintiff  in  error. 
SliuniaA  Ennlow.toT  defeudant  in  error. 

English,  J.  This  Is  a  writ  of  error  to  a 
lud^ment  of  the  circuit  court  of  Cabell 
county,  ren<iereil  on  the  15th  day  of  March, 
lMis9.  in  an  action  of  tre8[)aRR  on  the  case, 
in  which  H.  WillianiHon.  adminlRtrutor  of 
the  estate  of  J.  F.  WillianiHun,  deceased, 
was  plaintiff,  and  the  Newport  News  & 
MlHSlsslppl  Valley  Company,  a  corpora- 
tion, was  defenilaDt.  The  plaintiff  in  said 
action  HouRht  to  recover  from  the  defend- 
ant company  damages  to  the  amount  of 
$10,000  for  cauiiinK  the  death  of  the  plain- 
tiff's intestate  J.  F.  Williamson,  by  the 
nPf^ligpnre  of  the  said  defendant,  and,  as 
the  plaintiff  allPf^eH,  without  any  negli- 
(^ence  on  the  part  of  said  J.F.William- 
BOb  The  case  was  decided  upon  a  de- 
murrer to  the  evidenre  in  the  court  below, 
which  evidence  is  set  forth  in  the  reconl 
undei  the  rule  of  practice  which  prevails 
in  sncb  cases  *  and,  in  eonsiderinf;  the  pro- 
priety of  the  action  of  the  court  below  in 
sustaining  the  demurrer  to  the  evidence, 
the  practice  requires  us  "to  consider  the 
demurrant  as  admitting  ail  that  may  be 
reanonably  inferred  by  the  jury  from  the 
evidence  given  by  the  other  party,  and  as 
waivinjrall  the  evidence  on  Ids  part  which 
contradicts  that  offered  by  the  other 
party,  or  the  credit  of  which  is  Impeached 
and  all  inferences  from  his  own  evidence 
which  do  not  necessarily  flow  from  it." 
Mahleroan  v.  Insurance  (Jo.,  6  W.  Va.  50«; 
Lee's  Ex'rsv.  Hrldge  Co.,  18  W.Va.  299; 
AUen  V.  Bartlett,20  W.Va.  46;  and  Garrett 
y.  Ramsey,  26  W.  Va.  345.  It  appears  from 
an  examination  of  theevldence,  under  this 
role  that  the  plaintiff's  inteHtat«  was  in 
♦he  employ  of  the  Chesapeake  &  Ohio 
Railway  Company  for  about  six  months 
In  the  year  1KS5,  and  that  he  was  In  the 
employ  of  the  same  railway  from  the  4tb 
day  of  April,  1K86.  until  the  12th  of  Au- 
gust, 18K6,  each  time  acting  as  brakeman, 
and  that  while  be  was  so  employed  in 
the  year  1KNH  be  was  runn<ng  on  said 
freight  trains  between  Huntington  and 
Cannelton,  W.Va.;  thatsometlme  in  July, 
18K6.  said  railway  commenced  doing  busl- 
nessin  thenameof  the''NewportNew8  and 
MIssisHippi  Valley  Company."  and  was  so 
operating  said  road  at  the  time  the  plain- 
tiff was  Injured.  It  also  appears  that  at 
the  time  the  plaintiff  entered  the  service 
of  the  Chesapeake  &  Ohio  Railway  Com- 
pany, on  the  4th  of  April,  1SS6,  that  be 
agreed  to  study  the  rules  governing  em- 
ployes on  said  road  carefully,  to  keep 
posted,  and  obey  them ;  nnd  on  examina- 
tion at  that  time,  when  asked  "  Do  you 
know  that  bridges,  including  highway 
bridges  and  tunnels,  on  this  line,  are  too 
low  to  clear  a  man  standing  on  a  box- 
car? "  answered  "  Yes. "  So  far  as  the  em- 
ployes of  said  railroad  were  jeonnerned, 
no  changes  a|)pearto  have  been  made  in 
the  rules,  management,  and  regulations. 
The  name  of  the  company  managing  the 
road  was  changed,  and  the  vouchers 
were  paid  them  after  July,  18K6,  by  the 
Newport  News  &  Mississippi  Valley 
Company. 

How  the  plaintiff's  Intestate  came  to  bis 


death  does  not  afflrmatively  appear,  bat 
circumstances  would  seem  to  indicate 
that  his  death  ensued  from  coming  In  con- 
tact with  a  bridge  which  spans  xaid  rail- 
road at  a  point  between  Hurricane  and 
Milton  stations.  This  Is  the  theory  claimed 
by  the  plaintiff,  and,  assuming  it  to  be  the 
correct  one,  it  appears  from  the  testimony 
of  the  engineer,  Poindexter,  who  was  In- 
troduced liy  the  plaintiff,  that  be  saw  the 
plaintiff's  intestate  at  Hurricane;  that  he 
got  up  on  his  engine,  and  set  his  lantern 
down,  about  6  o'clock  In  the  mciming  on 
the  12th  day  of  AuguHt,  by  standard  time, 
which  is  24  minutes  faster  than  sun  time, 
and  according  to  the  evidence  it  would 
take  about  12  minutes  to  run  from  Hurri- 
cane to  the  bridge.  When  the  bridge  was 
reached,  then,  it  lacked  12  minutes  by  sun 
time  of  being  5  o'clock ;  and  the  court  will 
take  judicial  cognizance  of  the  fact  that  on 
the  12th  of  August,  1NS6,  the  sun  arose  at 
that  place  at  7  minutes  after  5  o'clock,  so 
that  it  lacked  about  19  minutes  of  sunrise 
at  tlie  time  said  freight  train  passed  un- 
der said  bridge.  He  did  not  need  his  lan- 
tern, for  the  engineer,  Poindexter,  testi- 
fies that  he  left  it  sitting  on  the  engine. 
He  also  states  that  it  was  a  damp, cloudy 
morning;  that  the  bridge  was  on  a 
straight  line,  and,  going  west,  it  could  be 
seen  for  a  half  mile.  Mr.  Keasel.  who  was 
a  fireman  on  the  train  at  the  time,  testi- 
fies that  plaintiff's  Intestate  said  he  was 
going  on  top  of  the  car.  That, as  he  went 
out,  some  cinders  got  in  his  eyes.  Ho 
stopped  and  rubbed  them  ;  then  came  back 
down.  Then  hestarted  back  again.  That 
nothing  was  said  to  him  about  going  out, 
only  he  told  him  to  look  out  for  the  over- 
h"ad  bridge.  That  be  said  something  in 
reply,  but  witness  did  not  know  what  it 
was.  That  he  got  up  on  the  car,  and 
stood  for  a  minute  in  sight.  Then  he  dis- 
appeared. And  that  from  his  position  he 
conid  see  a  man  on  the  cars  10  or  16  feet. 
That  deceased  was  found  lying  about  15 
feet  from  tlie  other  end  of  tne  car. 

As  this  unfortunate  accident  occurred  In 
the  day-time,  and  not  at  night,  1  do  not 
regard  the  question  as  to  whether  the 
gnards  or  whipping  strings  were  In  prop- 
er order  at  the  time  the  Injury  occurred  as 
material,  because  the  office  of  these  guards 
is  to  give  warning  of  thefact  that  a  bridge 
is  near,  when  itcannot  be  seen;  but.  If  the 
question  was  material,  it  Is  clearly  shown 
by  the  evidence  of  the  plaintiff's  witness 
Nugent  that  the  guards  were  in  proper 
condition  at  the  time  of  the  accident.  It 
also  shows  that  said  bridge,  although  not 
a  county  bridge,  was  used  by  the  public, 
and  that  a  county  road  passes  over  it. 
The  greater  portion  of  the  rest  of  the  evi- 
dence bears  upon  the  question  as  to 
whether  the  plaintiff's  intestate  came  to 
his  death  by  coming  in  contact  with  said 
bridge,  and.  in  my  view  of  the  case,  must 
be  regarded  as  immaterial.  The  plaintiff, 
in  his  declaration,  a  vers  that  the  tact  that 
the  bridge  under  and  through  which  said 
train  passed  was  low  and  unsafe  was  un- 
known to  said  J.  F.  Williamson,  bnt  he 
utterly  fails'  to  sustain  said  averment  by 
proof;  while,  on  the  contrary,  said  Will- 
iamson acknowledged  at  the  time  he  took 
service  from  said  company  that  be  knew 
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that  brid);ee,  InclndioK  highway  bridges 
and  tnnnels,  on  tbia  line,  were  too  low  to 
clear  a  man  standing  on  box-cara ;  and  at 
the  very  time  he  was  approaching  the 
bridge  where  he  lost  tals  life  the  witness 
Keasel  called  his  attention,  and  told  him 
to  loolc  out  for  the  low  bridge.  How  this 
nnfortunate  accident  occurred  must,  to 
some  extent,  always  remain  a  subject  of 
conjectare.  The  evidence  discloses  that, 
when  be  left  the  engine  to  go  on  top  of  the 
cars,  some  cinders  got  in  bis  eyes.  That 
he  stopped,  and  rubl)ed  them;  then  came 
back  down.  Then  be  started  back  again. 
That  be  got  on  top  of  the  car,  and  stood 
for  a  minute  in  sight.  Then  he  disap- 
peared. He  may  have  gotten  more  cin- 
ders in  his  eyes.  At  any  rate,  he  was  de- 
layed in  returning  to  the  engine,  and  rub- 
bing his  eyes,  and  standing  again  tor  a 
minute,  after  be  reached  the  top  of  the 
cars  again.  And  all  this  time  the  train 
was  rushing  on  towards  the  bridge  on  a 
down  grade,  with  nu  brakes  applied;  al- 
though Mr.  Foindexter,  when  asked,  "At 
what  point  was  it  the  duty  of  the  brake- 
man  to  put  on  the  brakes?"  replied, 
"Generally  about  a  mile  beyond  the 
bridge;"  meaning,  as  I  suppose,  east  of 
the  bridge,  as  be  was  testifying  in  Hunt- 
ington. The  train  was  running  towards 
the  bridge,  and,  as  a  matter  of  course, 
the  smoke  and  cinders  from  the  engine 
would  be  between  said  Williamson  and  the 
bridge;  and,  suffering  from  the  cinders 
which  had  lodged  in  his  eyes, it  is  but  nat- 
ural to  suppose  he  would  turn  his  side  or 
bis  back  tu  the  smoke,  and  in  this  manner 
he  failed  to  look  out  for  the  bridge,  and 
was  prostrated  by  it.  Be  this,  however, 
as  it  may,  the  question  presented  for  our 
consideration  and  determination  is  wheth- 
er, under  the  circumstances'detailed  in  the 
evidence,  the  court  below  acted  properly 
in  sustaining  the  demurrer  to  the  evidence. 
In  thecase  of  iSheeler'sAdm'r  v.  Railroad 
Co.,  decided  in  81  Va.  1K8,  there  was  but  one 
count  in  the  declaration,  the  ffrnr amen  of 
which  was  that  the  deceased,  a  fireman  in 
the  employment  of  the  defendant  compa- 
ny, lost  his  life  while  in  the  discharge  of 
his  duty  as  such  fireman  by  reason  of  the 
defendant's  negligent  and  careless  con- 
struction, at  a  point  in  the  line  of  its  road, 
of  a  bridge,  the  upright  sides  of  which 
were  not  sufficiently  distant  from  the  en- 
engines  and  cars,  when '  passing  over 
same,  to  allow  and  permit  the  plaintiff's 
Intestate,  as  such  fireman,  to  properly  dis- 
charge his  duties  as  fireman  withont  in- 
curring unreasonable  risk  and  danger  to 
his  life  and  limbs;  and  also  that  by  reason 
of  the  defendant's  carelessness  and  negli- 
gence in  not  properly  constructing  said 
bridges,  and  the  npright  sides  thereof,  etc., 
the  plalntiB's  intestate,  while  In  the  faith- 
ful discbarge  of  his  duty  to  said  defendant, 
was  thrown  against  a  certain  bridge,  and 
the  upright  sides  thereof,  etc.,  and  was 
killed  by  means  thereof;  and  It  was  also 
averred  that  he  did  not  know,  and  had  no 
means  of  knowing,  of  the  defects  and  dan- 
gers of  said  bridge,  although  the  same 
were  well  known  to  the  defendant.  It  ap- 
pears from  the  evidence  in  the  case  that 
Sbeeler,  withont  orders,  and  unnecessarily, 
got  down  on  the  side  of  the  engine  and 


tender,  holding  with  his  right  hand  a 
hand-holder  on  the  engine,  and,  holding  in 
bis  left  hand  a  small  hose  attached  to  a 
spigot  on  tender,  swnng  his  body  ont  and 
forward  in  a  stooping  posture,  and  at- 
tempted to  extinguish  some  greased  wool- 
en ravelings  that  were  blazing  on  the  box 
of  the  driving  wheel,  when  he  was  atraclc 
by  the  side  of  the  bridge  and  was  Icllled. 
The  court,  in  its  opinion,  says:  "Tlie  set- 
tled doctrine  Is  that  in  order  to  maintain 
an  action  against  a  railroad  company  (or 
injuries  received,  etc..  it  must  be  proved 
that  the  injury  was  caused  by  the  negli- 
gence of  the  defendant  or'its  agents;  and 
it  must  not  appear  from  the  evidence  that 
want  of  ordinary  care  and  prudence  on 
the  part  of  the  person  injured  directly 
contributed  to  the  Injury," — referring  to 
17  Amer.  R.  Rep.  253,  and  cases  cited;  al- 
so to  Railroad  Cg.  v.  Furguson,79  Va.  348. 
And  the  court  arrived  at  the  conclusion 
that  said  Sheeler's  administrator  was  not 
entitled  to  recover. 

In  the  case  of  Clark's  Adm'r  v.  Railroad 
Co.,  reported  in  78  Va.  709,  the  facts  are 
very  similar  to  the  one  under  considera- 
tion. Clark  was  employed  as  a  brakeman 
on  a  freight  train  ;  and  while  in  tbe  per- 
formance of  his  duty  on  top  of  a  car,  by 
moonlight,  he  was  killed  by  striking  a 
highway  bridge,  not  high  enough  (or  a 
man  standing  erect  on  the  car-top  to  pass 
under.  When  he  was  employed,  he  bad 
notice  of  highway  bridges  which  were  too 
low  to  pass  under  without  stooping;  and 
on  that  night,  leaving  .the  station  next 
the  bridge,  be  was  warned  to  look  out  (or 
the  bridge.  On  nearing  tbe  bridge,  a  co- 
brakeman,  seeing  him  standing  erect  on  the 
car-top,  shouted  to  him  to  stoop;  but  he 
did  not  «toop.  In  that  case,  as  in  this, 
there  was  a  demurrer  to  the  evidence;  and 
the  court  sustained  the  demurrer,  holding 
that,  "  though  defendant  may  have  been 
culpable  for  lowness  of  bridge,  yet  GIark'» 
carelessness  contributed  to  the  injury, 
and  defendant  was  not  liable;"  and  also 
that  "the  risk  o(  collision  with  such 
bridges  was  Incident  to  the  employment. 
Clark  had  opportunity  to  know  of  th«r 
dangerous  character,  which  must  have 
been  Contemplated  when  be  accepted  em- 
ployment. " 

In  the  case  o(  Owen  v.  Railroad  Co.,  1 
Lans.  108,  it  was  held  that  a  brakeman  in 
the  employ  o(  a  railroad  company,  while 
disrharging  duties  In  the  line  of  bis  em- 
ployment, upon  the  roof  of  a  freight-car, 
who  was  carried  against  a  highway 
bridge,  and  sustained  injuries,  (or  which 
he  brought  an  action  against  his  employ- 
er, the  bridge  being  three  and  a  half  feet 
higher  than  the  lop  of  the  highest  freight- 
car  in  use  by  the  company,  and  had  so  re- 
mained for  many  years,  and  since  the  con- 
struction of  the  railroad,  the  brakeman 
having  entered  in  to  the  employment  of  tbe 
company  with  knowledge  of  the  position 
and  height  of  the  bridge,  and  having  had 
opportunity  of  informing  himself  aa  to  its 
continuance  in  the  same  position,  be 
should  have  been  nonsnited,  the  danger 
trim  the  bridge  being  clearly  Ificident  to 
the  labor  he  undertook  to  pcriorm ;  and 
that,  "In  view  of  the'brakeman's  knowl 
edge  as  to   the  bridge,  bis  omission  to 
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avoid  the  accident  by  stooping  was  sncb 
want  of  ordinary  care  and  cantlon  as 
would  have  defeated  his  action,  if  other- 
wise maintainable. " 

In  Wood's  Railway  Law  (volume  8, 
p.  1481.)  the  author  says:  "Bat  where  the 
servant  knows,  or  ought  to  know,  of-  the 
obstruction,  he  cannot  recover  for  an  in- 
jury received  therefrom,  bpcnuse  by  reason 
of  his  failure  to  guard  against  it,  and  neg- 
lecting to  d<i  so,  be  is  treated  as  guilty  .of 
contributory  negligence;"  citing  Baylor 
▼.  Railroad  Co.,  40  N.  J.  Law,  28.  The  au- 
thor also  says,  on  the  same  page:  "Thus, 
in  the  case  last  cited,  a  bralceman,  called 
upon  suddenly  to  apply  the  bralces  to  a 
train,  was  hit  by  the  roof  of  a  bridge  over 
the  road,  and  injured.  The  bridge  was 
not  high  enough  to  permit  a  person  to 
stand  upright  on  the  cars  in  passing 
through  it,  and  it  appeared  it  was  not 
usual  or  customary  for  railroad  com- 
panies to  build  their  bridges  with  an  ele- 
vation sniiicient  to  enable  a  person  to 
stand  upright  on  the  top  of  the  cars  in 
passing  through  them ;  and  the  court  held 
there  could  be  no  recovery  lor  the  Injury, 
upon  the  ground'  that  the  plaintiff  was 
chargeable  with  linowledge  of  the  method 
of  building  such  bridges,  and  assumed  the 
risk  incident  thereto."  See  Gibson  v.  Rail- 
way Co.,  63  N.  y.449,  where  it  is  held  that, 
"where  a  servantentersupon  employment 
from  its  nature  necessarily  hazardous,  he 
assumes  the  usual  risks  and  perils  of  the 
service,  and  also  those  risks  which  are  ap- 
parent to  ordinary  observation.  If  he  ac- 
cepts service  with  knowledge  of  the  char- 
acter and  position  of  structares  from 
which  employes  might  be  liable  to  receive 
injury,  he  cannot  cull  upon  his  master  to 
make  alterations  to  secure  greater  safety, 
or,  in  case  ol  Injury, hold  him  liable."  See, 
also,  the  case  of  Rains  v.  Railway  Co.,  71 
Mo.  165,  third  section  of  syllabus,  where  it 
is  held :  "  If  a  brakeman  knows  that  a 
foct-bridgeover  the  railroad  upon  which 
be  is  employed  is  too  low  to  permit  a  man 
standing  erect  on  the  top  of  a  freight-car 
to  pass  under  it  in  safety,  and  neverthe- 
less remains  In  the  service  of  the  company, 
and,  while  passing  under  the  bridge  on  the 
top  of  a  freight-car,  stands  erect,  and  is 
killed  by  coming  in  contact  with  the 
bridge,  the  company  is  not  liable."  See, 
also.  Railroad  Co.  v.  Sentmeyer,  92  Pa.  St. 
276;  Railroad  Co.  v.  Strieker.  51  Md.  47. 

That  the  plaintiff's  intestate  had  ample 
opportunity  to  become  acquainted  with 
thia  portion  of  said  railroad,  and  with 
this  particular  bridge,  is  clearly  shown  by 
the  evidence.  When  he  made  application 
for  service  as  freight  brakeman,  on  the  4tb 
of  April,  1886,  he  was  asked, "  Were  you 
ever  employed  by  this  road;  where,  and 
in  what  capacity?"  and  answered,  "Tes, 
sir;  in  the  year  1885,  about  six  months  as 
brakeman ; "  and  P.  O.  Pine,  a  witness  for 
the  plaintiff,  when  asked,  "How  long  did 
Williamson  run  on  this  road?"  answered, 
"I  don't  know:  he  was  here  twice;"  and 
when  asked,  "Where  did  he  run  from?" 
answered,  "From  Huntington  to  Cannel- 
ton. "  The  bridge  at  which  it  Is  claimed 
the  injury  was  received  is  shown  to  be  on 
the  road  between  these  two  points;  and 
Mr.  Poindexter,  a  witness  for  the  plain- 


tiff, stated  that  he  was  runntag  »  freight 
train  between  Huntington  and  Cannelton, 
and,  when  asked  how  often  he  passed  un- 
der said  bridge,  answered,  "  I  couldn't  say. 
I  pass  under  It  sometimes  twice  every  24 
hours,"  clearly  showing  that  employes  on 
the  freight  trains  between  these  points 
were  not  lacking  in  opportunity  to  be- 
come acquainted  with  this  bridge.  Coun- 
sel for  the  plaintiff  in  error  rely  upon 
the  case  of  Railroad  Co.  v.  Rowan,  104 
Ind.88,  3N.E.  Rep.  627;  but  it  is  clearly  ap- 
parent that  that  case  is  very  different  from 
the  one  at  bar.  The  second  section  of  the 
syllabus  reads  as  follows:  "Where  a  rail- 
road company  has  constructed  and  main- 
tains a  bridge  over  Its  track  with  knowl- 
edge that  it  is  of  insuRlcient  height,  and 
dangerous  to  its  employes  in  the  dis- 
charge of  their  duties,  it  is  liable  to  a 
brakeman,  ignorant  of  the  danger,  who  is 
injured  while  passing  under  such  bridge  in 
the  performance  of  his  duties. "  And  so 
with  the  cuae  of  Kane  v.  Railway  Co.,  128 
U.  S.  91,  9  Sup.  Ct.  Rep.  16.  The  facts  in 
that  case  are  very  different  from  the  case 
under  consideration.  In  that  case  a 
brakeman  was  injured  by  reason  of  a 
broken  step  to  one  of  the  cars,  which 
caused  him  tu  fall  from  the  train.  The 
plaintiff  ascertained  the  fact  that  the  step 
was  broken  after  the  oars  had  started, 
and  the  conductor  promised  to  drop  the 
car  out  that  had  the  broken  step  during 
the  night,  but  failed  to  do  so.  The  cars 
were  similar,  and  the  plain  tiff  was  easily 
deceived  as  to  the  fact  whether  the  car 
with  the  broken  step  had  been  dropped  or 
not;  and  the  court  held  it  error,  on  ac- 
count of  the  peculiar  facts  connected  with 
the  case,  to  strike  out  the  testimony  from 
the  jury.  In  the  case  of  Cooper  v.  Rail- 
road Co.,  24  W.  Va.  61,  relied  upon  by 
counsel  for  plaintiff  in  error,  while  it  holds 
that  the  master  Is  bound  to  use  ordinary 
care  in  supplying  and  maintaining  suit- 
able instrumentalities  for  the  work  re- 
quired to  be  done,  it  also  Is  held  in  that 
case  that  "the  ordinary  risks  and  perils 
incident  to  the  employment,  which  the 
servant  can  foresee  or  shun  or  avoid  or 
guard  against  by  prudence,  skill,  and  fore- 
cast, are  assumed  by  him,  and  they  are 
supposed  to  enter  into  tbeconHideriitlon 
to  be  received  by  him  for  his  services." 
And  while  it  is  true  that  in  Illinois,  and 
perhaps  several  other  of  the  western 
states,  it  has  been  held  that  it  Is  the  duty 
of  a  railroad  company  to  so  construct 
overhead  bridges  as  to  prevent  them  from 
being  dangerous  to  employes  walking  on 
the  top  of  the  cars  in  the  performance  of 
their  duties,  .vet  the  great  weight  of  au- 
thority in  Virginia,  New  York,  Iowa, 
Minnenota,  Missouri,  Maryland,  MasHa- 
chusetts,  and. New  Jersey  hold  In  accord- 
ance with  the  passage  above  quoted  from 
24  W.  Va..  in  regard  to  assumitig  the  risks 
and  perils  incident  to  the  employment; 
and  we  must  hold  that,  by  continuing  in 
the  employment  of  the  defendant  after  he 
bad  every  opportunity  of  becoming  ac 
quainted  with  its  dangers,  he  assumed 
the  rlslcs  incident  thereto.  Looking,  then, 
at  the  facts  disclosed  by  the  evidence  in 
this  case,  and  applying  the  rule  which  re- 
quires us  to  disregard  the  evidence  of  the 
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defendant  which  Is  in  conflict  with  that 
of  the  plaintiff,  and  admitting  all  that 
might  be  reasonably  inferred  by  the  Jury 
from  the  evidence  of  the  plaintiff,  my  con- 
clusion is  that  the  court  below  committed 
no  error  in  sustaining  the  demurrer  to  the 
evidence,  and  the  Judgment  complained  ol 
must  be  atUrmed  with  costs  to  the  defend- 
ant  In  error. 

Brannon  and  HoLT,JJ.,concar.  Lcoab, 
P.,  absent. 

IM  W.  Va.  697) 

Spenck  v.  SMrrH  et  al. 

(JSupreme  Court  of  Appeals  of  West  Virginia. 
Feb.  7,  1891.) 

VUijnimEKt  CONYETANCBS — BDaOSN  OV    PltOOI>— 

Enowledob  of  Oranteb. 
1.  A  father,  who  is  largely  Indebted,  oon- 
reys  all  of  bis  proper^,  cooslsUng  of  a  tract  of 
land  coDtaiolng  79  acres,  to  his  son,  for  the  ex- 

Sressed  consideration  of  11,200,  and  on  the  same 
ay,  and  for  the  same  consideration,  said  son 
conveys  said  tract  of  land  to  his  mother.  A 
creditor,  whose  debts  a<«  older  than  said  deeds, 
flies  a  bill  Impeaching  said  oonveyanoes  as  vol- 
nntary  and  fraudalent.  The  burden  of  proof  is  on 
the  son  and  wife  of  the  debtor  to  prove  Uie  pay- 
ment uf  the  purchase  money. 

3.  Where  the  debt  due  the  plaintiff  who  flies 
a  bill  Impeaching  such  conveyances  is  evidenced 
by  two  notes,  which  were  in  the  hands  of  an  at- 
torney, who  bad  been  frequently  urged  to  collect 
the  same,  but  failed  to  take  any  steps  to  effect 
that  object,  and  who  finally,  by  the  direction  of 
said  creditor,  turned  said  notes  over  to  a  consta- 
ble, who,  he  was  advised,  had  directions  to  sue 
promptly  thereon,  and  said  attorney,  between  the 
date  on  which  suit  was  brought  on  said  notes 
and  the  return-day  of  the  summons,  took  a  deed 
from  said  debtor  and  bis  wife  for  said  TV  acres 
of  land,  and  claims  that  half  of  the  consideration 
was  paid  by  a  debt  due  bim  from  said  debtor, 
the  burden  of  proof  devolves  on  said  attorney  to 
show  the  existence  and  validity  of  the  debt 
claimed  to  be  due  him. 

8.  A  purchaser  from  a  fraudulent  grantee, 
with  notice  of  the  invalidity  of  bis  title,  can  ac- 
quire no  better  right  than  that  held  by  said  gran- 
tor. 
(Sl/Uobu*  by  the  Court) 

Appeal  and  auperaedeas  from  eircait 
court.  Wood  county. 

C.  L.  Brown  and  C,  L.  Matbeny,  for  ap- 
pellant. HutcblusoB  Jt  JobuBOB,  lor  ap- 
pellees. 

Enolish,  J.  Tbis  was  a  suit  in  equity, 
brought  by  L.  Spence  against  Barnes  B. 
Smith  and  others  in  the  circuit  court  of 
Wood  county,  the  object  of  which  was  to 
subject  to  sale  the  real  estate  of  said  B.  B. 
Bmith,  which  was  alleged  to  consist  of  79 
acres  and  a  fraction,  situated  in  said  cuun- 
ty.and  tosetasldeand  annul  certain  deeds 
of  conveyance  made  by  Baid  B.  B.  Smith 
and  wife  to  their  son.  J.  A.  Smith,  Jr.,  and 
from  said  J.  A.  Smith, .Tr.,  to  Sallie  Smith, 
the  wife  of  said  B.  B.  Smith.'and  from  said 
B.  B.  Smith  and  Sallie  Smith,  his  wife,  to 
Dixon  R.  King.  The  material  allegations 
relied  on  by  the  plaintiff  in  bis  bill  on  which 
be  bases  his  claim  for  relief  are  as  follows : 
That  on  the  15th  day  of  Mny,  1879,  B.  B. 
Smith,  J.  A.  Smith,  and  Charles  Lucas  ex- 
ecuted two  notes  to  him  or  his  order, — one 
for  f  158.34,  due  on  or  before  November  1, 
1880;  and  the  other  for  $158.33.  due  on  or 
bef  ore  No  vemberl,l:i81,  both  bearing  Inter- 


est from  date  at  6  per  cent.,— -wbicb  notes 
were  indorsed  by  one  Jacob  Wlgal.  That 
payments  bad  been  made  on  said  notes 
at  different  times,  aggregating  fll0.50, 
which  bad  been  credited  on  said  last-named 
note.  That  plaintiff  sent  said  notes  to 
the.  defendant  Dixon  B.  King  for  collec- 
tion, who  was  a  practicing  attorney  In 
the  counties  of  Wood  and  Jackson,  and 
who  had  long  known  and  advised  tbesaid 
Barnes  B.  Smith  in  his  business  dealings. 
Thar  said  King  failed  and  neglected  to 
collect  said  notes,  and  would  not  take  a 
Judgment  thereon,  although  directed  so  to 
do  by  the  plain  tiff.  That  some  timein  1887  . 
plaintiff  wrote  to  said  King,  and  directed 
him  to  turn  said  notes  over  to  one  U.  H. 
Pennybacker,  a  constable  of  said  county, 
for  collectlun,  but  in  this  the  said  King 
also  failed ;  and  the  plaintiff  threatened  to 
sue  him  if  he  did  not  comply  forthwith 
with  his  request,  and  shortly  thereafter 
the  plaintiff  received  a  letter  from  said 
Barnes  B.  Smith,  asking  for  more  time, 
and  promising  that  if  90  days  were  given 
be  would  pay  off  said  notes,  which  letter 
was  flied  with  plaintiff's  deposition  in 
the  cause.  That  on  the  10th  day  of  Au- 
gust, 1887,  suit  was  brought  on  said  notes 
before  a  justice  of  said  county  against  said 
Barnes  B.  Smith,  J.  A.  Smith,  and  Jacob 
Wigai,  and  the  summons  was  served  on 
the  15tb  day  of  August.  1887;  and  on  the 
27tb  day  of  August,  1887,  judgment  was 
rendered  by  said  justice  against  said 
Barnes  B.  Smith,  J.  A.  Smith,  and  Jacob 
Wlgal  for  f310.90  and  $3.7$  costs.  That. 
although  execution  was  issued  on  said 
Judgment,  nothing  was  realized  except 
about  f50  by  the  sale  of  a  mare.  That 
said  Charles  Lucas  died  Insolvent.  That 
the  said  James  A.  Smith  was  the  owner  of 
no  rAal  estate  except  the  said  tract  of  79.fl 
acres;  and  that  plaintiff's  said  Jndginent 
constituted  a  valid  lien  upon  ail  of  the 
real  estate  of  the  said  J.  A.  Smith,  Barnes 
B.  Smith,  and  Jacob  Wigal;  and  that  be 
had  the  right  toenforce  thesame  in  equity. 
That  plaintiff  caused  bis  said  judgment  to 
be  docketed,  and  that  there  were  no  other 
liens  against  said  land  except  the  plain- 
tiff's judgment.  That  on  the  records  of 
said  county  he  found  a  deed  recorded  from 
said  Barnes  B.  Smith  and  Ralile,  his  wife, 
to  James  A.  Smith,  Jr.,  dated  October  5, 
1885,  and  also  another  deed  dated  October 
9, 1885,  from  said  James  A.  Smith  to  Sallie 
Smith,  for  said  79.44  acres  of  land.  In  both 
of  which  deeds  the  consideration  expressed 
was  $1,200,  cash  in  hand  paid.  That  both 
of  said  deeds  were  acknowledged  on  tbe 
28tb  day  of  October,  1885,  and  were  admit- 
ted to  record  on  tbe  29tb  of  tbe  same 
month,  and  that  th«»y  were  executed  at 
one  and  the  same  time,  and  for  the  same 
fraudulent  purpose.  That  neither  said  J. 
A.  Smith  nor  tbe  said  Sallie  Smith  ever 
had  f  1,200,  and  no  such  sum  of  money,  or 
any  other,  was  ever  paid.  That  said  J.  A. 
Smith  was  the  son  of  said  Barnes  B. 
Smitb  and  Sallie  Smith.  That  within  90 
days  after  said  notes  bad  been  turned 
over  to  Pennybacker  by  said  King  for 
collection,  and  after  plaintiff  had  com- 
menced suit  against  said  Barnes  B.  Smith. 
J.  A.  Smitb,  and  Jacob  Wigal,  their  sure- 
ty, to- wit,  in  August,  1887,  tbe  said  Barnes 
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B.  Smltn.SalUe  Smith,  and  Dixon  R.EIng, 
all  of  -Brliom  knew  ol  plaintiff's  said  claim 
and  suit  thereon,  attempted  by  collusion 
to  wrone,  cheat,  and  defraud  the  plaintiff 
out  of  his  said  claim,  and  for  tbnt  purpose, 
on  the  2:jd  day  of  August,  18S7,  three  days 
after  the  rendition  of  the  plaintiff's  judg- 
meut,  another  deed  was  executed  by  said 
Barnes  B.  Smith  and  Sallie  Smith  to  said 
Dixon  R.  King,  ^hich  bears  date  on  the 
let  day  of  August,  1887,  and  was  acknowl- 
edged on  the  17th  day  of  August,  1887. 
That  was  between  the  time  of  the  service 
of  said  summons  and  the  date  of  the 
rendition  of  the  said  Judgment  in  favor  of 
the  plaintiff.  That  thecimsideration  men- 
tioned in  said  deed  was  fl,U21,  of  which 
f32!).40  was  acknowledged  to  have  been 
paid  in  hand,  and  the  residue  was  to  be 
paid  as  follows,  to- wit,  one  note  in  favor 
of  \V.  A.  Cooper  for  $320,  dated  July  23. 
18H4,  and  the  residue  on  the  20th  day  of 
Angurtt,  the  dav  on  which  said  Judgment 
was  taken  against  said  Smiths,  and  on 
which  said  summons  was  returnable ;  and 
on  the  face  of  said  deed  it  appears  that 
$3<)0,  0  part  of  said  consideration,  is  dc- 
Bcrilied  as  "the  $300  note  to  Barnes  B. 
Smith,  to  secure  which  a  vendor's  linn  is 
reBervj'd. "  That  there  has  been  nochange 
of  poRsesRion  of  said  land,  but  that  the 
said  liurnes  B.Smith  has  always  remained 
in  the  actual  use  and  occupation  thereof; 
and  he  alleged  that  said  deeds  made  to  J. 
A.  Smith,  to  Sallie  Smith,  and  to  Dixon  R. 
King  were  fraudulent  as  against  the  plain- 
tiff, and  tliat  they  were  ail  made  with  in- 
tent to  hinder,  delay,  and  defraud  the  cred- 
itors of  said  Barnes  B.Smith, and  especial- 
ly the  plaintiff,  in  the  collection  of  his 
claim;  and  he  prayed  thnt  said  deeds 
Blight  be  set  aside,  and  said  land  be  sold, 
and  that  his  claim  might  be  satisfied  from 
the  proceeds  thereof.  The  defendants  Dix- 
on K.  King  and  Barnes  B.  Smith  filed  their 
separate  anHwers  to  plaintiff's  bill,  there- 
by putting  In  issue  every  material  allega- 
tion therein  contained.  Several  deposi- 
tions were  taken  in  the  caose,  and  on  the 
10th  day  of  July,  1889,  a  final  decree  was 
rendered  therein,  in  which  the  court  held 
that  the  plaintiff's  Judgment  against 
Barnes  B.  Smith,  J.  A.  Smith,  and  Jacob 
Wigal  was  a  valid  judgment  against  them, 
in  full  force  and  binding  for  the  amount 
due  thereon,  but  that  it  was  not  shown 
that  the  defendant  Dixon  R.  King  commit- 
ted any  fraud  in  purchasing  said  79.44 
acres  of  land  and  obtaining  a  deed  there- 
for from  Barnes  B.  Smith  and  Sallie.  his 
wife,  bearing  date  Angust  1, 1887;  and  fur- 
ther, that  it  was  not  shown  that  said 
King  had  notice  of  the  plaintiff's  Judgment 
against  said  Barnes  B.  Smith  and  others 
when  he  obtained  said  deed,  and  that  said 
deed  was  not  fraudulent  and  void  as 
against  the  plaintiff,  and  that  said  tract 
of  land  in  the  hands  of  said  King  was  not 
Uable  to  the  plaintiff's  said  Judgment,  and 
that  the  plaintiff  was  not  entitled  to  the 
relief  prayed  for  against  said  tract  of  land; 
and  from  this  de<;ree  the  plaintiff  applied 
for  and  obtained  this  appeal. 

The  defendants  King  and  Barnes  B. 
Bmith  appear  to  have  been  contented 
with  a  denial  of  the  allegations  of  the 
plaintiff's  bill,  as  they  took  no  depositions 


in  the  cause,  which  conrse  would  indicate 
that  they  regarded  the  burden  of  proof  as 
resting  entirely  upon  the  plaintiff;  and 
for  some  reason  the  defendants  James  A. 
Smith  and  Sallie  Smith  failed  to  answer 
the  plaintiff's  bill,  or  plead  to  it  in  any 
manner,  and,  as  to  the  allegations  therein 
contained,  it  stands  confessed  us  to  them, 
and,  so  far  as  they  are  concerned,  it  is  ad- 
mitted that  said  land  was  conveyed  to  J. 
A.  Smith  and  from  him  to  Sallie  Smith 
without  consideration, and  with  intent  to 
hinder,  delay,  and  defraud  the  plaintiff. 
It  is  alleged  in  the  plaintiff's  bill  that  the 
defendant  King  was  an  attorney  at  law, 
practicing  in  the  counties  of  Wood  and 
Jackson,  and  this  allegation  is  not  denied 
by  said  King  in  bip  answer.  He  admits 
that  said  notes  came  into  his  hands,  but 
claims  they  were  placed  iq  his  hands  as 
trustee,  when  he,  as  such  trustee,  was 
about  to  make  sale  under  a  deed  of  trust, 
which  was  executed  by  Lucas  to  secure  said 
notes.  Be  this  as  it  may,  the  plaintiff,  in 
his  deposition,  swears  that  he  had  to  send 
I.  N.  Ferguson,  his  agent,  twice  to  said 
King,  with  instructions  if  he  did  not  turn 
them  over  he  would  sue  him  for  the 
amount  of  the  notes;  and  be  thinks  said 
Ferguson  had  to  make  u  third  trip  before 
the  notes  were  turned  over  to  Penny- 
backer.  It  is  evident,  then,  that  the  de- 
fendant King  was  not  Ignorant  of  the  ob- 
ject the  plaintiff  bad  in  view  in  having  said 
notes  turned  over  to  Pennybacker;  and 
it  is  also  apparent  that  Barnes  B.  Smith 
and  Jacob  Wigal,  in  May,  1887,  had  be- 
come aware  that  said  notes  had  been 
turned  over  to  Pennybacker,  from  the  let- 
ter signed  by  said  Smith  and  WIgal,  which 
is  filed  with  the  plaintiff's  deposition,  in 
which  they  say  to  him:  "As  you  have 
put  them  notes  in  the  hands  uf  Penny- 
backer  for  collection,  and  now  I  wish  you 
to  hold  off  till  after  harvest,  if  you  please, 
and  then  you  shall  have  your  money. 
Mr.  Spence.  if  you  go  ahead  with  it,  it  will 
hurt  me  very  much ;  and  if  you  will  wait 
90  days  I  can  pay  you  without  any 
trouble,  and  yon  can  have  your  money 
then  sure;  and  I  do  wish  you  to  give  me 
a  little  time,  as  you  have  been  so  good  to 
me.  Mr.  Spence,  If  there  is  any  way  pos- 
sible for  you  to  wait  on  us,  please  give  us 
a  show,  and  we  will  never  forget  you. 
Let  me  hear  what  you  will  do  soon," — 
and  then  the  fnllowlng  postscript  was 
added:  "Mr.  Spence,  if  you  will  please 
give  me  time,  let  H.  H.  Pennybacker 
know,  and  oblige," — and  then,  in  pur- 
suance of  this  request,  ns  appears  by  an 
exhlliit  filed  with  the  plaintiff's  deposi- 
tion, the  plaintiff  on  the  Slxt  day  of  May, 
18S7,  wrote  to  said  H.  H.  Pennybacker  as 
follows:  "Mr.  B.  B.  Smith  wrote  to  me 
this  morning  that  if  we  crowded  him  for 
that  claim  right  now  that  it  would  dam- 
age him  very  much,  and  if  we  will  wait 
on  him  90  days  be  will  pay  it  all  oft;  so 
you  will  please  take  Judgment  on  the 
claim,  and  see  Mr.  Wlgai,  and,  if  he  is  sat- 
isfied to  let  it  stand  90  days,  to  accommo- 
date Mr.  Smith,  I  am  satiHfied  to  do  so.  I 
don't  want  to  do  B.  B.  Smith  any 
harm  if  I  can  help  it."  The  witness  H.  H. 
Pennybacker,  in  answer  to  question  14, 
says :    "  I  do  not  remember  the  exact  time 
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I  received  these  notes,  but  these  are  the 
notes  that  were  delivered  to  me  by  Dixon 
R.  King,  by  order  of  Mr.L.  Spence,  for  col- 
lection, Just  prior  to  the  bringing  this 
salt."  He  also  states  that  he  served  the 
summons  In  the  suit  brought  irpon  said 
notes  on  the  15th  day  of  August,  1887; 
and  W.  Wells,  the  justice,  states  that  it 
was  returnable  to  the  20th  day  of  August, 
1887,  and  that  there  was  no  appearance 
on  that  day.  The  deed  from  Barnes  B. 
Smith  and  Kallie  Smith  to  the  defendant 
DIzon  R.  King  was  acknowledged  on  the 
17th  day  of  August,  1887,  and  admitted  to 
record  on  the  23d  day  of  the  same  month. 
Now,  Dixon  R.  King  was  fully  aware  that 
the  plaintiff  had  been  urging  the  collec- 
tion of  these  notes  while  they  were  in  bis 
hands,  and  that  they  were  turned  over  to 
Pennybacker,'  who  had  instructions  from 
the  plaintiff  to  take  judgment  upon  them. 
The  summons  bad  been  served  on  Barnes 
B.  Smith  on  the  15th  day  of  August.  On 
the  17th  day  of  August  said  Barnes  B. 
Smith  and  wife  acknowledged  the  deed  to 
Dixon  R.  King  for  said  tract  of  land.  On 
the  2'2d  day  of  August  an  execution  was 
issued  on  said  judgment,  and  on  the  23d 
of  the  same  month  said  Barnes  B.  Smith 
returned  and  filed  an  exemption  list  of  his 
personal  property,  amounting  to  $34.75; 
and  on  the  same  day  said  deed  to  Dixon 
R.  Ring  was  admitted  to  record  in  the 
clerk's  office  of  the  county  court,  of  Wood 
county ;  and  it  may  be  regarded  as  some- 
what singular  that  the  payment  of  the 
consideration  for  said  land  is  provided  for 
as  follows:  One  note  in  favor  of  W.  A. 
Cooper,  culling  for  $330,  dated  the  23d  day 
of  July,  1884;  $329.40  cash,  and  $300  to  be 
paid  on  or  before  the  20th  day  of  August, 
1887,  the  day  »n  which  said  summons  was 
made  returnable.  It  appears  on  the  face 
of  said  deed  to  Dlxun  R.  King  that  said 
deferred  payment  of  $300  was  evidenced 
by  a  note,  payable  to  Barnes  B.  Smith, 
and  secured  by  a  vendor's  lien ;  and  oq 
the  17th,  the  day  said  deed  was  acknowl- 
edged, said  B.  B.  Smith  acknowledges  the 
receipt  of  $:S29.40  cash ;  and  yet,  on  the  23d 
day  of  August,  when  he  made  out  and 
swore  to  bis  exemption  list,  he  stated  that 
all  of  his  personal  property  owned  or 
claimed  by  him,  inclvdlng  bonds,  bills, 
notes,  claims,  and  demands,  consisted  of 
one  wagon,  15  bushels  of  wheat,  5  head  of 
hogs,  2  small  hogs,  1  plow,  1  small  shovel 
plow,  and  3  colonies  of  bees,  of  the  aggre- 
gate value  of  $31.75.  Another  circum- 
stance is  detailed  in  the  deposition  of  Ja- 
cob Wigal.  In  answer  to  question  59  he 
says:  "I  vrent  to  Dixon  R.  King,  and 
asked  blm  if  that  land  was  cleared,  and 
be  told  me  it  was;  and  I  said  to  him, 
'Can't  I  make  my  money  out  of  that  land 
it  they  go  back?' and  he  said, 'Certainly 
you  can.'  That  is  Just  what  he  told  me 
at  that  time."  This  conversation  oc- 
curred from  the  middle  to  the  last  of  July, 
so  it  appears  in  mom  ways  than  one  that 
the  defendant  King  bad  full  knowledgenot 
only  of  the  existence  of  the  plaintiff's 
debt,  but  of  the  efforts  he  was  making  to 
recover  it  at  and  before  the  time  the  said 
conveyance  was  made  to  him;  and  the 
conversation  said  King  had  with  Wigal 
clearly  indicates  that  he  was  acquainted 


with  the  pecuniary  circumstances  of  said 
B.  B.  and  J.  A.  Smith,  and  with  tbe  (act 
that  said  tract  of  land  was  all  that  Wigal 
or  any  other  creditor  could  expect  to  real-  . 
Ize  a  debt  of  the  magnitude  of  plaintiff's 
from.  It  is  true  that  tbe  defendant KinK* 
in  his  answer,  claimed  that  said  Barnes 
B.  Smith  and  wife  were  indebted  to  blm 
and  W.  A.  Cooper  in  an  amount,  together, 
equal  to  half  of  tbe  value  of  the  land ;  and 
that  be  bought  tbe  land  without  knowl- 
edge of  any  taint  of  fraud  on  the  part  ot 
tbe  Smiths,  partly  for  the  purpose  of  se- 
curing his  own  debt  and  partly  tor  the 
purpose  ot  securing  the  Cooi>er  debt, — be 
baving  assumed  the  payment  ot  tb«> 
Cooper  debt,-  and  said  Cooper  having 
agreed  to  give  him  a  reasonable  time  to 
pay  the  same.  This  answer,  however, 
was  replied  to  generally,  and  said  King 
neither  took  his  own  deposition  nor  tba'' 
ot  any  other  person  in  support  ot  said  al- 
legation. The  deposition  ot  Wigal  shows 
clearly  that  King  was  cognizant  of  tbe 
fact  that  James  A.  Smith  was  lusulveut, 
and  had  no  such  sum  as  $1,200  with  which 
to  purchase  said  tract  of  land ;  and  neither 
said  James  A.Smith  nor  Sallie  Smith  have 
in  any  manner  claimed  or  attempted  to 
show  any  ability  on  their  part  to  par- 
chase  said  tract  of  land. 

Again,  the  notes  on  which'  said  judg- 
ment was  obtained  are  dated  on  tbe  15th 
day  of  May,  1879,  and  matni-ed,  respect- 
ively, on  the  1st  days  of  November,  1880, 
and  1881,  while  the  deed  from  Barnes  B. 
Smith  and  wife  to  James  A.  Smith  bears 
date  on  the  5th  day  ot  October,  1S86,  and 
the  deed  from  James  A.  Smith  and  wife  to 
Sailie  Smith,  bis  mother,  bears  da  te  October 
9,  iSxS;  and  both  ot  said  deeds  were 
acknowledged  on  the  same  day  and  ad- 
mitted to  record  at  the  same  time.  In  the 
case  ot  Knigbt  v.  Caplto,  23  W.Va.B89. 
this  court  held  that,  "if  a  conveyance  be 
made  by  a  father  to  his  son  in  considera- 
tion ot  old  debts  alleged  tu  be  due  from 
the  father  to  the  son,  and  the  same  is 
impeached  by  his  creditors  as  having  been 
made  with  Intent  to  binder,  delay,  and 
defraud  them  in  the  collection  of  their 
debts,  the  son  will  be  held  to  stricter 
proof  ot  bis  honesty  in  dealing  with  his 
father  than  a  stranger  would  be."  Also, 
that  "  where  a  creditor  flies  a  bill  to  set 
aside  as  fraudulent  a  deed  executed  by  bis 
debtor,  which  recites  the  payment  of  a 
valuable  consideration,  and  such  credit- 
ors' debts  are  older  than  the  deed,  the  bur- 
den is  on  the  grantee  to  prove  the  pay- 
ment ot  the  purchase  money;  or,  it  tbe 
deed  was  executed  in  payment  ot  existing 
debts,  to  prove  the  existence  and  validity 
of  such  debts."  Applying  this  ruling  to 
the  facts  developed  in  this  case,  the  bar- 
den  of  proof  surely  devolved  upon  James 

A.  Smith  and  Sallie  Smith  to  prove  the 
payment  of  the  purchase  money  to  Barnes 

B.  Smith  for  said  tract  of  laud;  yet  they 
not  only  fall  to  prove  the  payment  ot  any 
portion  of  said  purchase  money,  but  al- 
low the  allegations  ot  the  bill,  "that 
neither  the  said  James  A.  Smith  nor  the 
said  Sallie  Smith  ever  had  any  $1,200, 
and  that  no  such  sum  ot  money  or  any 
other  was  paid  at  all,"  to  remain  uncon- 
tradicted, so  tar  as  they  were  concerned. 
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We  mast,  then,  regard  these  conveyances 
to  James  A.  Smith  and  to  Sallie  Smith 
as  voluntary ;  and  In  the  case  of  Costard 
V.  Bowles,  24  W.  Va.  730,  this  court  held 
that  "a  court  of  equity  will  declare  a  vol- 
untary conveyance  fraudulent  as  to  sub- 
sequent creditors  if,  from  the  circum- 
stances and  other  evidence,  the  couft 
is  convinced  the  deed  was  made  with  the 
iotent  to  defraud  such  creditors.  The  con- 
veyance being  voluntary,  it  is  immaterial 
whether  or  not  the  grantee  had  notice  of 
such  fraud."  And  when  we  apply  the 
law  as  stated  in  Knight  v.  Capito,  supra, 
to  the  factsBtated  by  Dixon  R,  King  in  his 
answer,  the  burden  of  proof  must  rest  up- 
on him  to  Hhow  the  pnyment  of  the  pur- 
chase money.  The  plaintiff's  debt  was 
older  than  his  deed  from  Barnes  B.  Smith 
and  wife;  and,  although  he  claims  that  a 
considerable  portion  of  the  purchase 
money  was  absorbed  in  the  payment  of 
existing  debts  due  him,  yet  this  court 
held.  In  Knight  v.  Capito,  supra,  that  un- 
der such  a  state  of  facts  it  was  incumbent 
on  said  King  to  prove  the  existence  and 
validity  of  such  debts;  and  this  he  has  ut- 
terly failed  to  do.  We  can  arrive  at  no 
other  conclusion  than  that  the  deed 
from  Barnes  B.  Smith  and  wife  to  James 
A.  Smith  was  made  without  considera- 
tion, and  Is  void  as  to  the  creditors  of  said 
Barnes  B.  Smith,  although  good  as  be- 
tween the  parties,  thereto;  and  the  same 
may  be  said  with  reference  to  the  deed 
from  James  A.  Smith  and  wife  to  Sallie 
Smith;  and  B.  B.  Smith,  having  con- 
veyed the  title  to  J.  A.  Smith,  which  con- 
veyance was  good  against  him,  no  longer 
had  any  title  to  convey  at  the  time  he 
and  Sallie  Smith  made  said  deed  to  Dixon 
R.  King,  but,  as  she  was  living  with  her 
hnsband,  it  was  necessary  that  he  should 
join  with  her  in  making  said  conveyance. 
The  title, however,  which  said  SallleSmith 
derived  from  Jarora  A.  Smith  was  void  as 
to  existing  creditors;  the  allegation  in  the 
bill  that  the  deeds  to  James  A.  Smith  and 
Sallie  Smith  were  made  without  consider- 
ation deemed  valuable  in  law  being  unde- 
nied  by  either  of  them,  and  no  considera- 
tion having  been  shown  by  the  evidence  in 
the  cause.  See  Wartb,  Code,  1887,  p.  632,  § 
2.  King  could  acquire  no  better  title  from 
her  than  she  had,  if  he  had  notice  of  the 
fraud.  See  Goshorn's  Ex'r  v.  Snodgrass, 
17  W.  Va.  m,  where  it  is  held  that  "one 
who  purchases  from  a  fraudulent  gran- 
tee, with  notice  of  the  fraud  and  of  the  in- 
validity of  his  title,  can  acquire  no  better 
right  than  the  fraudulent  gran  tee  has.  He 
cannot  be  protected  as  a  bona  ffde  pur- 
chaser, but  must  stand  in  the  shoes  of 
his  grantor;"  and  in  the  same  case  it  is 
held  that,  "if  the  tacts  established  afford 
a  sufficient  and  reasonable  ground  for 
drawing  the  inference  of  fraud,  the  conclu- 
sion to  which  the  proof  tends  must,  in 
the  absence  of  explanation  or  contradic- 
tion, be  adopted. "  At  the  time  said  tract 
of  land  was  conveyed  to  Dixon  R.  King, 
Barnes  B.  Smith  was  in  possession  of  it, 
although  the  deeds  to  J.  A.  Smith  and 
Sallie  Smith  had  been  recorded  nearly  two 
years  before.  Yet  he  dealt  directly  with 
Barnes  B.  Smith,  and  made  the  note  for 
the  residue  of  the  purchase  money  pay- 


able to  him;  and.  If  the  statement  mnde 
by  Dixon  R.  King  in  his  answer,  that' 
"said  Barnes  B.  Smith  and  wife  were  in- 
debted to  him  and  W.  ^.  Cooper  in  an 
amount,  together,  equal  to  halt  the  value 
of  said  land"  at  the  time  said  convey- 
ance was  made  to  him  be  taken  as  true, 
although  there  is  no  evidence  to  supprn-t 
It,  yet,  when  we  apply  the  ruling  of  thiS 
court  in  the  fourth  section  of  the  syllabus 
in  the  case  of  Knight  v.  Capito,  which 
holds  that  "if  an  insolvent  grantor  Justly 
indebted  to  one  of  his  creditors  in  a  com- 
paratively small  amount  convey  to  him 
all  of  his  property,  or  the  greater  portion 
thereof,  in  satisfaction  of  his  debt  for  a 
nominal  consideration,  falsely  recited  in 
the  deed,  and  claimed  by  the  grantee  to 
have  been  in  hand  paid,  equal  in  value  to 
that  of  the  property  conveyed,  but  largely 
in  excess  of  the  debt  actually  due  such 
creditor,  and  he  accepts  the  same,  such 
deed,  as  to  the  other  creditors  of  the  gran- 
tor, will  be  held  to  be  fraudulent  and  void, 
as  the  necessary  effect  of  such  deed  is  to 
binder,  delay,  and  defraud  such  other 
creditors;  and  the  grantor  and  grantee  in 
such  deed  will  bo  held  to  have  intended 
the  necessary  result  of  thelrwrongfulact," 
—we  can  regard  said  conveyance  to  Dixon 
R.  King  in  uo  other  light  than  as  fraudu- 
lentasto  the  plaintiff's  debt.  In  Bump  on 
Fraudulent  Conveyances,  p.  84,  we  find  the 
author  says:  "Taking  an  absolute  deed  as 
security  for  money  is  a  mark  of  fraud,  for 
it  is  calculated  to  deceive  creditors,  and 
make  them  believethatno  part  of  the  prop- 
erty is  subject  to  their  demands,  when  in 
tact  it  is  otherwise. "  And  the  same  au- 
thor says,  on  page  90:  "The  retention' of 
the  possession  of  land,  and  the  exercise 
of  unequivocal  acts  of  ownership  over  it, 
is  a  badge  of  fraud,  for  it  is  not  in  the 
usual  course  of  business,  and  Indicates  a 
secret  trust  for  the  benefit  of  the  debtor. " 
And  again,  on  page  104,  the  same  author 
says:  "The  want  of  possession,  however, 
is  N  strong  badge  of  fraud.  The  property 
is  placed  in  the  purchaser,  the  possession 
cuntinnesinthe  debtor,  and  by  that  means 
creditors,  perceiving  no  visible  diminu- 
tion of  the  debtor's  effects,  rest  satisfied, 
and  take  no  measures  to  secure  their  debts, 
until  perhaps  the  whole  estate  of  the 
debtor  is  exhausted;  whereas  should  the 
vendee  immediately  take  possession,  cred- 
itors would  thereby  have  notice  that  the 
debtor's  estate  was  wearing  away,  and 
apply  for  the  dischargee  of  their  demands 
in  time."  And  again,  on  page  154,  he 
says:  "The  presumption  is  not  merely  a 
presumption  of  fraudulent  intent  on 
the  part  of  the  vendor,  but  also  of  a  con- 
currence in  that  intent  on  the  part  of  the 
vendee.  The  possession  In  the  vendor, 
therefore,  is  all  that  need  be  shown  In 
the  first  Instance  by  the  creditor  contest- 
ing the  validity  of  the  transaction ;  and, 
that  being  shown,  the  statute  presumes  It 
to  be  frauduleut. "  And,  although  we 
have  no  such  statute  in  this  state,  it  was 
held  in  thecase  of  Western  Mining  &  Man- 
uf'g  Co.  V.  Peytona  Cannel  Coal  Co.,  8  W. 
Va.  409,  that  "possession  of  land  Isevldence 
that  the  possessor  has  the  right  to  the  pos- 
session that  be  enjoys.  Generally  a  person 
purchasing  a  tract  of  land  is  presumed  to 
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Inow  wbo  has  poBaesalon  of  It,  and  to  aa- 
certain  tbecbaracter  ot  the  right  by  virtue 
of  which  he  holdB  the  poBaessIon,  or,  if 
the  purchaser  fails  to  do  so,  be  is  charged 
with  notice  uf  tlie  character  of  the  right, 
so  far  as  this  may  be  neceRsary  to  sustain 
the  possession."  The  defendant  King, 
then,  had  notice  that  said  land  bad  been 
conveyed  to  J.  A.  Smith  and  to  Sailie 
Smith,  as  their  deeds  had  been  recorded 
in  October,  1885.  He  also  linnw  that 
Barnes  B.  Smith  stilt  retained  the  posses- 
sion, and  that,  of  Itseif,  was  sufUc-ient  to 
put  him  upon  inquiry.  He  altno  liad  notice 
ot  the  plaintiff's  claim,  as  plaintiff's  agent 
had  urged  him  to  take  Judgoieut  upon 
it;  and  the  plaiutiff  swears  that  he  urged 
him  to  do  the  best  he  could  to  get  his 
money.  Mr.  Pennybacker  swears  that 
the  notes  were  delivered  to  blm  by  said 
King,  by  order  of  plaintiff,  for  collection. 
Just  prior  to  the  institution  of  the  suit; 
that  the  pcocess  was  served  on  the  I5th 
of  August,  1887,  and  the  deed  from  Barnes 
B.  Smith  and  wife  to  said  King  wus 
acknowledged  on  the  17th  of  the  same 
month.  And  while  said  King  claims  in 
bis  answer  that  Baraes  B.  iimith  owed 
him  a  considerable  portion  of  the  pur- 
chase money,  he  offered  no  proof  in  sup- 
port of  the  allegation ;  and,  even  if  it  had 
been  shown  by  proper  evidence,  the  trans- 
action with  Barnes  B.  Smith  would  be  re- 
garded as  fraudulent  as  to  existing  cred- 
itors, nnder  the  ruling  in  Knight  v.  Cap- 
ito.  The  deeds  to  James  A.  Smith  and 
Sallie  Smith,  being  voluntary,  .must  be 
regarded  ae  void  as  to  the  plaintiff's 
debt,  under  section  2  ot  chapter  74  of  the 
Code:  and  the  said  King,  having  pur- 
chased from  said  Sallie  Sniith  with  notice 
of  the  fraud  and  the  invalidity  of  her  title, 
ao  far  as  the  plaintiff's  claim  was  con- 
cerned, acquired  no  better  right  than  she 
had.  For  these  reasons  the  deci-ee  com- 
plained of  must  be  reversed, and  the  cause 
remanded  to  the  circuit  court  of  Wood 
county  for  further  proceedings  to  be  had 
tberein;  and  the  appellees  must  pay~the 
costo  of  this  appeal. 

Lucas,  P.,  and  Brannon,  J.,  concorred. 
Holt,  J.,  absent. 


(34  W.  Vo.  B97) 

Kktcrdm  et  al.  v.  Spurlock. 

(Supreme  Cowrt  qT  AppeaU  of  Wett  Vtratnla. 
Jan.  fiC  1891.) 

AnvxBsa  Possebbior — CoNSTRncnoH  or  I»stku- 

MBNT— PUNCTDATION. 

t.  Where  a  person  Is  in  possession  of  land, 
claiming  it  under  a  writing  conferring  npon  him 
a  right  to  the  land,  such  possession  is  regarded  as 
advene  prima /ocie  against  all  persons  except 
liis  vendor,  where  such  writing  is  an  executory 
agreememtl  oontemplating  a  future  conveyance; 
and,  if  such  writing  is  a  deed  conveying  the  le- 
gal estate,  it  is  adverse  also  to  the  vendor. 

2.  Where  such  person  is  in  possession  claim- 
ing nnder  such  deed  by  occnpatiou,  cultivation, 
and  Inclosnre,  his  possession  has  prima  facie  the 
quality  or  character  of  ezclusiveness  requisite  as 
one  of  the  elements  constituting  adversary  pos- 
session. 

8.  Bad    grammar   or   punctuation    will   not 
vitiate  an  instrument,  or  overrule  or  control  its 
meaning. 
(Sj/llabus  by  the  Court) 


Error  to  circuit  court,  Lincoln  county. 
Brown  <ft  Jackson,  for  plaintiff  in  error. 
J.  B.  Cblltoo,  for  defendants  in  error. 

BBAimoN,  J.  This  la  a  writ  of  error  sued 
out  by  Melvin  Spurlock  to  a  Judgment  of 
the  circuit  court  of  Cabell  county,  rendered 
23d  February,  1888,  in  an  action  of  eject- 
ment brought  by  Alice  Ketchum  and  oth- 
ers against  Spurlock.  The  assignment  of 
error  is  that  tbe  court  refused  to  set  aside 
the  verdict  of  tbe  jury  finding  the  land  for 
the  plaintiffs;  and  under  this  asslgument 
tbe  briefs  of  appellant's  attorneys  contend 
that  tbe  verdict  should  have  l>een  set 
aside— PVrst,  because  the  plain  tiff?  failed 
to  make  out  a  prima  facie  case;  aeconi, 
because  the  defendant  showed  a  better 
title.  Let  us  then,  first,  see  whether  tlie 
plaintiffs  showed  a  case  justifying  their 
Kcoveryprlwa  facie.  The  plaintiffs  showed 
no  derivation  of  title  from  tbe  state,  but 
gave  in  evidence  a  deed  dated  August  11, 
18G(i,  from  Kichard  Adkins  to  Samuel  Ad- 
kins,  conveying  the  tract  of  50 acres  of  land 
in  controversy,  and  proved  that  at  the 
date  of  said  deed, in  1x66, "said  Samuel  Ad- 
kins took  possession  of  the  land  men- 
tioned and  described  in  said  deed,  and  set 
out  in  thedeciaration.  underand  by  virtue 
of  said  deed,  and  held  the  same  by  occupa- 
tion, cultivation,  and  incloNure  continu- 
ously from  that  date  till  bis  death,  which 
occurred  in  188U;  that  since  tlie  latter  date 
tbe  widow  and  heirs  at  law  of  the  said 
Samuel  Adkins,  deceased,  held  tbe  said 
land  continuously  by  occupation,  cultiva- 
tion, and  inciosure  till  some  time  in  \SS4, 
when  the  said  defendant  took  actual  pos- 
session of  about  25  acres  of  the  said  land, 
and  has  ever  since  held  and  occupied  the 
same;  that  the  said  Samuel  Adkins  caused 
the  said  land  to  be  entered  on  the  land- 
book  of  said  county,  and  cliarged  witb 
taxes,  and  paid  all  taxeKso  charged  there- 
on till  bis  death;  that  since  his  death  the 
said  land  was  continued  upon  said  land- 
books  in  the  name  of  Samuel  Adkins'  heirs, 
the  plaintiffs,  since  the  death  of  Samuel 
Adkins.  and  paid  the  taxes  charged  tiiere- 
on,  and  he  in  his  life-time  pnid  the  taxes  to 
thetimeof  his  death."  Thus  the  plaintiffs 
relied,  not  on  title  derived  from  an  orig- 
inal source,  but  on  title  arising  from  ad- 
versary possession  nnder  the  btatuteof 
limitations  under  the  color  and  claim  of 
title  created  by  said  deed  from  Richard 
Adkins  to  Samuel  Adkins.  That  adver- 
sary possession  for  the  period  flxi-d  by  the 
statute  operates  to  create  or  transfer  to 
the  party  in  possession  a  title  which  wiil 
enable  him  either  to  defend  his  possession, 
or  recover  possession  against  a  title  once 
the  better  title,  is  well  settled.  Taylor  v. 
Bumsldes,  1  Grat.  165;  Core  v.  Faupel,  24 
W.  Va.  242;  Hall  v.  Hall,  27  W.  Va.  480; 
1  Loniax,  Dig.  tit.  24.  §  16.  p.  621 ;  8  Walt. 
Act.  &  Def.  19;  Nowiin  v.  Reynolds,^ Grat. 
187. 

But  the  counsel  tor  appellant  contend 
that  the  facts  proven,  as  certified  by  the 
bill  of  exceptions  from  which  I  have  above 
quoted,  do  not  make  out  a  case  of  ad- 
versary possession,  because  from  them  It 
does  not  appear  that  such  possfssion  was 
adverse  or  exclusive.  I  think  the  adverse 
character  of  the  possession  clearly  appears 
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In  tbe  eye  of  the  law.  There  Is  the  deed 
from  Richard  Adklns  to  Samuel  Adkins 
porportiug  to  xonvey  the  legal  title,  and 
poesesBlon  under  it,  and  thlu  Imports  a 
claim  aKainstthe  world,  and,  taken  alone, 
makes  it  hostile  against  even  Richard  Ad- 
kins, thegrantor;  for  while  the  possession 
of  a  vendee  under  an  executory  contract 
contemplating  a  future  conveyance  is  not 
hostile  or  adverse  to  the  vendor,  yet, 
where  the  purchaser  is  in  possession  under 
a  deed  purporting  to  convey  the  land,  he 
Is  holding  adversely  to  the  world,  includ- 
ing the  vendor  from  whom  his  title  and 
possesion  are  derived.  Core  v.  Faupel, 
24  W.  Va.  239;  Nowllu  v.  Reynolds,  25 
Grat  187;  opinion  In  Clarke  v.  McClure,  W 
Grat  305.  How  could  the  adverse  charac- 
ter of  the  possesHlon  he  proven?  Not  by 
a  witness  stating  that  the  holding  was  ad- 
verse That  would  be  stating  matter  of 
opinion  of  the  law.  Thefacts being  given, 
tbe  law  determines  whetherthepuHsession 
is  or  is  not  adverHC.  When  once  we  know 
that  posHessioD  Is  held  by  a  person  under 
a  claim  of  title  in  hlnmelf.  and  the  posses- 
sion Is  of  the  kind' required  by  law,  and 
there  is  nothing  show  n  to  deprive  It  of  Its 
hostile  character.it  Is  hostile  and  adverse, 
and,  where  the  party  is  claiming  under  an 
instrument  purporting  to  pass  the  legal 
title,  it  is  adverse  even  to  the  grantor. 
Thus,  so  far  as  regards  the  character  of 
possession,  that  Is,  whether  it  was  ad- 
verse or  not,  it  would  be  adverse  against 
defendant,  even  U  he  derived  title  from 
Richard  Adkins. 

Next,  was  such  possession  exclusive? 
Why  is  It  not  exclusive?  Here  Is  a  sole 
grantee  In  poHsesHlon  under  his  deed,  in 
actual  poHseKslon  "by  occupation,  cultiva- 
tion, anil  IncloHure,"  holding  against  the 
world  In  a  legal  point  of  view,  or  under  a 
legal  presumpti(m,as  I  think  1  havesbown, 
without  any  appearance  of  a  community 
of  Interest  or  possession  with  another, 
without  a  syllable  of  evidence  to  suggest 
that  anybody  else  participated  in  the  pos- 
session of  the  tract  until  thu  entry  of  the 
defendant,  and  we  are  asked  to  say  that 
It  is  not  an  exclusive  possession.  Tlie 
law,  on  such  facts,  will  say  that  It  Is  ex- 
clusive prima  fade.  The  case  of  Core  v. 
Faupel.  24  W.  Va.  23s,  cited  by  counsel  for 
appellant,  lays  down  the  proposition  that, 
"to  constitute  such  possession  as  will  bar 
the  title  of  the  legal  owner  of  the  land,  it 
must  be  adverse,  actual,  visible,  and  ex- 
clusive, continuous,  and  under  a  claim  or 
color  of  title;"  and  that,  "if  any  one  of 
these  constituents  Is  wanting,  the  posses- 
sion  will  not  effect  a  bar  of  the  legal  title." 
The  only  elements  of  this  definition  of  "ad- 
versary possession"  pointed  out  by  appel- 
lant's counsel  as  wanting  in  the  present 
case  are  the  elements  of  adverseness  and 
ext-lusiveness;  and  we  hold  that  these 
qualities  are  not  absent  from  tbe  posses- 
sion in  the  present  case,  and  that  the  pos- 
session in  it  fills  the  measure  set  up  in  the 
case  of  Core  v.  Faupel. 

The  next  question  is,  do  the  plaintiffs 
connect  themselves  with  Samuel  Adkins' 
right  and  possession  by  showing  that 
they  are  his  heirs,  for  they  sue  as  such  ? 
This  depends  largely  upon  the  grammatic- 
al construction  and  punctuation  of  one 
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of  the  clauses  which  I  have  quoted  above 
from  the  certlflca  te  of  facts.  After  sta  ting 
that  Samuel  Adkins  was  charged  and  paid 
taxes  during  bis  life,  the  clausu  in  question 
states  "that  since  bis  death  the  said  land 
was  continued  upon  said  land-books  in 
tbe  name  of  Samuel  Adkins'  heirs,  tlie 
plaintiffs,  sinr-e  the  death  of  Samuel  Ad- 
kiuB  and  paid  the  taxes  charged  thereon, 
and  he  in  his  life-time  paid  the  taxes  to 
the  time  of  his  death."  The  appellant's 
counsel  would  place  a  seral-colon  after  the 
word  "heirs,"  and  make  the  word  "plain- 
tiffs" the  nominative  to  the  verb  "paid," 
which  would  punctuate  the  plaintiffs  out 
of  this  court,  for  there  would  then  be 
nothing  to  show  that  the  plaintiffs  are 
heirs  of  Adkins;  while  the  other  side 
would  make  the  noun  "plaintiffs"  in  tha 
objective  case,  as  a  noun  In  apposition  to 
the  noun  "heirs,"  and  thus  make  the  lan- 
guage assert  that  the  plaintiffs  are  such 
heirs.  The  composition  is  bad;  hut  the 
plain  intention  of  the  language  is  to  de- 
clare that  Samuel  Adkins  was  charged 
and  paid  taxes  in  his  life-time,  and  that 
the  plaintiffs,  as  his  heirs,  were  charged 
and  paid  taxes  after  his  death.  Where  in- 
tention is  clear,  too  minnte  a  stress  is  not 
to  be  laid  on  grammatical  accuracy,  for  It 
is  an  old  legal  maxim, "oijiy/i  grHmmatica 
aon  rItlHt  chartHin,"  anil  punctuation  is 
not  regarded  in  construction  against  in- 
tent. 2  Minor,  Inst.  950;  1  BIsh.  Crim. 
Proc.  §§  34S,  3.54;  BIsh.  St.  Crimes,  §§  8t, 
24.S.  But  renily.  as  to  this  point,  there  is 
no  Inaccuracy  .of  grammar  or  i)unctua- 
tion :  for,  as  the  printe<I  record  is  before 
OS,  the  word  "plaintiffs, "  with  its  article, 
follows  immediately  the  word  "heirs," 
and  the  words  "the  plaintiffs"  are  proper- 
ly set  off  with  commas,  as  they  should  be 
In  this  instance.  In  a  case  of  ap]ioHition; 
so  that  the  word  "plaintiffs"  limits  the 
meaning  of  the  word  "heirs,"  and  denotes 
that  they  are  the  same  persons  as  the 
heirs,  according  to  the  grammattcnl  sense 
of  a  noun  in  apposition ;  and  thus  the  lo-- 
cation  of  the  words,  the  punctuation,  and 
plain  nieaningderived  from  the  whole  con- 
text concnr  In  indicating  that  the  word 
"plaintiffs"  Is  not  nominative  to  tlieword 
"paid,"  but  in  apposition  t«»  the  word 
"heirs, "and  declares  that  the  plaintiffs 
are  heirs,  though  we  have  to  sui>ply  tbe 
word  In  sense  to  give  the  word  "paid"  a 
nomlnntlve.  The  presence  of  the  word 
"and"  would  be  against  making  the  word 
"plaintiffs"  such  nominative;  butif  after  It 
we  supply  the  pronoun  "they,"  as  nom- 
inative to  "paid,"  we  but  subserve  and 
execute  the  manifest  Intention.  This 
avoids  the  objection  of  punctuating  away 
the  verdict  of  the  jury,  against  the  plain 
Intention.  So  we  bold  that  the  first  prop- 
osition of  the  appellant,  namely,  that- 
plaintiffs  failed  to  make  out  a  prima  facie 
case.  Is  not  sustainable. 

Now,  as  to  the  proposition  that  the  de- 
fendant showed  a  better  title.  Tbe  de- 
fendant gave  In  evidence  the  record  of  a 
chancery  suit  brought  in  the  circuit  court 
of  Lincoln  county,  at  latest  as  early  as 
the  year  187U,  by  John  Alford  agaJnst 
Richard  and  Samuel  Adkins  and  others, 
to  sell  lands  of  said  Richard  and  Samuel 
Adkins  to  pay  a  debt  against  them.    The 
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bill  is  very  general  in  Its  description  of  the 
land  it  souKbt  to  sell.  It  alleged  that 
Richard  Adklns  owned  land  in  Sheridan 
township,  in  Lincoln  county,  "vis.,  one 
tract  of  800  acres,  one  of  86  acres,  one  of  12 

acres,  one  of  150  acres,  and of  25 

acres,  SKKreeating  STS  acres;"  and  that 
the  said  Samuel  owned  land  In  said  town- 
ship, "vis.,  one  tract  of  25  acres,  one  tract 
of  48  acres,  and  one  tract  of  104  acres,  ag- 
gregating 177  acres. "  A  decree  of  sale  in 
the  case  directed  the  sale  of  "  the  unsold 
land  in  plalntins'  bill  mentioned."  The 
special  commissioner  appointed  to  sell, 
filed  a  report  that,  under  decree  In  another 
case,  there  had  been  sold, for  s  paramount 
claim,  all  the  land  which  he  bad  been  di- 
rected to  sell, except  214  acres,  and  that  he 
bad  sold  the  214  acres,  not  saying  of  what 
tracts  In  the  bill  mentioned  the  214  acres 
was  made  up.  By  his  deed  the  commis- 
sioner conveyed  to  the  purchaser  Alford 
one  tract  of  12  acres,  and  one  of  25  acres, 
AS  owned  by  Richard  Aditlns.  and  one  of 
23  acres,  one  of  4K  acres,  and  one  of  104 
acres,  as  owned  by  Samuel  Adiiins.  Al- 
ford conveyed  to  Spurlock  214  acres  as  an 
an  tire  tract,  by  metes  nnd  bounds.  The 
defense  claims  that  the  land  sold  under  the 
chancery  suitcoversthe  land  in  controver- 
sy, and  that,  as  both  Richard  and  Samuel 
Adkins  were  parties  to  that  suit,  Samuel 
Adkins  could  not  set  up  bis  possession  as 
adverse  during  Its  pendency  but  only  from 
the  date  of  the  deed  of  the  commissioner 
conveying  the  land  to  the  purchaser,  12tb 
January,  1876,  and  that,  as  Spurlock  en- 
tered under  Alford  in  1884,  there  had  not 
elapsed  a  lO-years  adverse  holding  under 
Samuel  Adkins  when  Spurlock  entered. 
The  case  of  Crelgh  v.  Ilenson,  10  Grat. 
231,  is  relied  on  for  appellant.  I  do  not 
see  its  force  in  this  case.  It  holds  that  as 
against  the  trustee  in  a  deed  of  trust, 
and  the  person  to  whom  he  sells,  the 
grantor  in  pns.session  is  a  tenant  at 
sufferance,  and  not  an  adversary  claim- 
ant, and  that  a  purchaser  under  him  by 
executory  agreement  is  likewise  so,  and 
their  possession  not  adverse.  The  person 
seeking  to  set  up  adversary  possession 
held  under  an  agreement,  not  a  deed  con- 
veying the  estate.  The  case  of  Lynch  v. 
Andrews,^  W.  Va.757,  holds  that  a  party 
does  not  hold  adversely  so  as  toavail  him- 
self of  the  statute  of  limitations  during  the 
pendency  of  the  suit,  and  that  a  purchaser 
from  him  during  Its  pendency  is  in  no  bet- 
ter plight  as  to  those  claiming  under  and 
through  the  suit.  This  is  good  law,  but 
the  case  of  the  defendant  does  not  come 
nnder  it.  (1)  The  sale  was  of  214  acres, 
without  further  description,  and  the  de- 
cree directed  the  commissioner  to  convey 
the  land  sold.  He  conveyed,  not  a  tract 
of  214  acres,  but  five  separate  tracts,  the 
deed  not  even  saying  that  they  made  up 
214  acres,  though  when  added  they  do. 
Tne  evidence,  either  record  or  other,  must 
.show  that  the  land  conveyed  Is  that  di- 
rected to  be  conveyed,  for  the  commission- 
er has  no  authority  to  convey  any  other. 
In  Cales  v.  Miller,  8  Orat.  6,  Judge  Ali.kn 
said  that,  as  the  decree  merely  directed 
the  commissioner  to  sell  and  convey  a 
tract  of  1,100  acres  referred  to  in  the  bill, 
■uch  a  general  description  of  the  land  did 


not  satisfactorily  prove  the  authority  ot 
the  commissioner  to  convey  the  tract  con- 
veyed, and  that  it  was  incumbent  on  par- 
ties claiming  under  the  deed  to  show  by 
the  record  what  specific  tract  the  commis- 
sioner was  directed  to  sell  and  convey. 
In  Waggoner  v.  Wolf,  28  W.  Va.820,  it  waa 
held  that,  when  a  commissioner's  deed 
is  offered  to  prove  title,  it  is  necessary 
to  introduce  so  much  ot  the  record  as  will 
Identify  the  land;  that  is,  show  that  tho 
land  ordered  to  bo  sold  is  the  same  as  that 
conveyed  by  the  commissioner.  That  is  a 
question  of  the  commissioner's  power. 
But  suppose  all  the  record  is  shown,  but 
when  shown  it  does  not  satisfactorily  ap- 
pear that  the  land  conveyed  is  the  same 
that  was  directed  to  be  conveyed,  thedeed 
cannot  pass  title.  Here  it  does  nut  ap- 
pear that  the  five  separate  tracts  con- 
veyed were  the  land  sold.  True,  the  bill 
specified  those  five  tracts  as  owned  by  the 
defendant,  biit  the  decree  of  sale  did  not 
distinctively  authorise  their  sale,  but  only 
unsold  land,  without  specification.  Were 
these  trcMSts  unsold?  We  do  not  know. 
There  Is  nothing  to  show  that  these  five 
tracts  conveyed  were  the  same  land  sold, 
except  from  the  circumstance  that  when 
added  they  aggregate  the  quantity  sold, 
214  acres.  (2)  But,  If  we  concede  that  the 
land  sold  and  directed  to  be  conveyed  is 
the  same  as  that  conveyed,  yet  there  is 
nothing  to  show  the  identity  ot  that  land 
with  the  50  acres  sued  for  in  this  case.  No 
tract  mentioned  In  the  record  of  the  chan- 
cery suit  or  commissioner's  deed  is  called 
50  acres.  It  must  appear,  not  only  that 
the  commissioner  conveyed  the  very  land 
he  was  authorized  to  convey  to  pass  title, 
but  it  must  also  appearthat  the  land  sold 
is  that  which  the  plaintiffs  claim  in  their 
suit,  in  order  to  render  their  possession 
not  adversary,  nnder  the  principles  laid 
down  in  Lynch  v.  Andrews, supra.  So  we 
conclude  that  the  defendant  neither 
showed  better  title,  nor  anything  to  de- 
prive the  plaintiffs  of  the  benefit  of  the 
possession  of  Samuel  Adkins  and  his  heirs, 
the  plaintiffs.    Judgment  affirmed. 

Enolibb  and    Holt,  JJ.,    concarred. 
Lucas,  P.,  absent. 


(14  W.  Va.  66T> 

AOnOENT  INB.  Co.  OF  NORTB  AJKBBICA  T. 

Baker  et  a.1. 

(Supreme  Court  of  Appeals  of  West  ViirgtnUi. 
Jan.  31,  1801.) 

Bond  ov  Inbur;LKcb  Aokst— FLSADiHe  aks 
Pboof. 
Case  in  which  various  pleas  mentioned 
were  held  l>ad,  and  in  which  the  verdict  of  the 
Jury  should  have  lieen  set  aside  and  new  trial 
swarded,  l)ecaase  no  facts  were  proved  to  war- 
rant the  finding  of  the  ]arv,  nor  any  evidenoe- 
tending  to  prove  any  of  defendant's  pleas,  and 
judgment  was  given  for  the  defendant  Brown,  a 
debtor  under  his  hand  and  seal,  who,  though 
sammoned,  entered  no  appearance  and  made  no 
defense,  and  on  grounds,  If  any,  personal  to  his 
sureties. 

(SuUcOnu  hv  the  Court) 

Error  to  circuit  court,  Cabell  coanty. 
atmma  &  Easlow,tor  plaintiff  In  error. 

Holt,  J.    This  was  an  action   of  debt 
brought  by  the  Accident  Insurance  Corn- 
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pany,  plaintiR  bAlow  and  appellant, 
against  G.  F.  Brown,  its  aKeat,  and  R.  H. 
Baker  and  L.  W.  Simpson,  hU  suretlCB,  In 
the  circuit  court  of  Cabell  county,  on  the 
Ist  day  of  November,  1884.  The  company 
-was  doing  buBlnees  In  this  state,  and  de- 
fendant 6.  F  Brown  was  Its  agent. 
Brown,  together  with  Balcer  and  iSlmp- 
8on,  on  the  8th  day  of  August,  1882,  exe- 
rnted  to  the  Accident  Insurance  Company 
their  bond  In  the  penalty  of  f  2,000,  condi- 
tioned, among  other  things,  that  Brown 
should  justly  and  faithfully  execute  the  du- 
ties of  his  ofiBce  as  general  agent  of  the 
company ;  shonld  render  a  ]ust  and  true 
account  of  all  moneys  received  or  due,  and 
to  be  paid  to,  for,  or  on  account  of  the 
said  company. as  often  as  requested;  and 
that  he  should  troly  account  for  and  pay 
over  and  deliver  to  said  company  all 
money,  security  for  moneys,  books,  pa- 
pers, fEoods,  and  effects,  which  should  or 
ought  to  come  into  his  hands  as  such  gen- 
eral agent,  whenever  requested.  Brown 
became  indebted  to  his  company  In  the 
snm  of  f4S3.86,  tor  which  this  suit  was 
broueht  against  him  and  his  soreties. 
The  declaration  was  filed,  and  the  sum- 
mons was  executed  on  all  the  defendants. 
Defendants  Baker  and  Simpson  appeared, 
and  demurred,  and  plaintiff  had  leave  to 
amend.  Brown  was  served,  bat  never  ap- 
peared. Then  said  sureties  filed  a  special 
p\eaol noa  est  factum.  Plaintitt  demurred 
to  this  plea,  and,  the  demurrer-being  sus- 
tained, defendant  tendered  four  special 
pleas  In  writing,  to  the  filing  of  which 
plaintiff  objected;  but  the  objection  was 
overruled,  and  plalntilf  replied  generally 
thereto.  At  another  time  defendaiit'sspe- 
cial  plea  No.  8  was  on  motion  stricken 
oat,and  defendants  tendered  three  several 
special  pleas,  Nos.  6,  6,  and  7,  to  the  filing 
of  which  plaintiff  objected ;  and  the  court 
rejected  plea  No.  6,  and  permitted  pleas 
Nos.  5  and  7  to  be  filed,  and  plalntiB  ex- 
cepted. Thereupon  plaintiff  replied  gen- 
erally to  pleas  Nos.  2,  4,  6,  and  7,  and  is- 
sues were  joined  thereon.  A  jury  was  im- 
paneled and  sworn,  who,  after  hearing 
the  evidence,  found  a  general  verdict  for 
the  defendants.  The  plaintiff  moved  for  a 
new  trial,  but  the  court  overruled  the  mo- 
tipn,  and  gave  judgment  for  defendants, 
and  a  bill  of  exceptions  was  tendered  by 
plaintiff,  signed  by  the  judge,  and  made  a 
part  of  the  record.  The  evidence  on  behalf 
of  plaintiff  is  certified,  and  not  the  facts; 
the  evidence  on  behalf  of  defendants  is 
given  as  facts  proved. 

What  is  called  "Special  Plea  No.  1," 
which  the  jury  was  sworn  to  try.  is  the 
ordinary  plea  of  noo  est  fkctum.  This 
was  sworn  to,  and  on  objection  to  it  can 
be  sustained.  But  there  was  no  evidence 
to  sustain  it.  On  the  contrary,  the  fact 
certified  on  behalf  of  defendants  show  that 
the  bond  sued  on  w.as  their  deed.  Special 
plea  No.  2  avers,  in  substance,  that  plain- 
tiff received  and  accepted  from  defendant 
Brown  two  negotiable  notes,  each  for  the 
sum  of  fSOO.  In  fall  settlement  and  satis- 
faction of  said .  breaches  ot  the  condition 
of  the  alleged  bond.  This  plea  Is  good  in 
substance,  and  not  necessarily  inconsist- 
ent with  the  plea  of  Doa  est  factum,  and 
WAS  filed  by  leave  of  the  court.    Special 


plea  No.  8  avers  tbat  .defendants  Baker 
and  Simpson  were  snreties  of  Brown  In 
said  alleged  bond;  tliat  the  agent  Brown 
failed  to  discharge  the  duties  prescribed 
in  the  condition  of  the  bond;  that  plain- 
tiff had  knowledge  of  such  failure,  but  did 
not  notify  the  snreties  thereof,  but,  on  the 
contrary,  wiUfally  concealed  said  matters 
from  them,  whereby  defendants  Baker 
and  Simpson  were  released.  This  plea  was 
Inconsistent  with  the  plea  of  non  est  fac- 
tum, and,  besides,  was  not  good  in  sub- 
stance, beca  use.among  other  things.  It  does 
not  allege  tbat  defendants  bad  no  knowl- 
edge of  thedefault  and  misconduct  of  their 
co-defendant.  Brown;  for  if  they  had  such 
knowledge  they  could,  under  the  first  and 
second  sections  of  chapter  101,  of  the  Code, 
have  given  plaintiff  notice  to  brlngsnlt  for 
their  agents'  default,  on  pain  of  forfeiting 
its  right  to  demand  anything  from  thero. 
Special  plea  No.  4  avers  that  the  alleged 
breaches  of  the  condition  of  said  bond 
were  not  committed  by  thesaid  Brown  as 
state  agent  for  plaintiff  for  the  state  of 
West  Virginia.  This  plea  seems  to  be 
founded  on  that  part  of  the  recital  in 
the  condition  of  the  bond  which  says: 
"Whereas,  the  above-bound  principal  has 
been  appointed  agent  for  the  Accident 
Insurance  Company  of  North  America  for 
the  state  of  West  Virginia,"  etc.  This 
special  plea  was  intended,  I  snppose,  as  a 
plea  that  the  condition  of  the  bond  was 
not  broken,  for,  If  it  means  anything,  it 
amounts  to  that;  but  it  Is  not  sufficient 
as  a  plea  of  conditions  not  broken.  Plain- 
tiff, In  assigning  a  breach  of  the  condition 
of  the  bond,  avers  that'on  the  let  day  of 
August,  18K4,  the  said  G.  F.  Brown,  act 
ing  as  such  agent  of  said  Insurance  com- 
pany, and  by  virtue  of  the  power  granted 
by  said  appointment,  above  set  forth,  re- 
ceived $483.s6.  The  said  amount  so  re- 
ceived was  due  and  payable  to  the  plain* 
tiff.  That  defendant  Brown,  nor  his  sure- . 
ties,  nor  any  one  of  them,  ever  paid  said 
sum  of  f4t^.86,  etc.  If  he  did  not  receive 
it  as  such  agent,  then  the  covenant  was 
not  broken,  and  the  defense  was  admis- 
sible under  that  plea ;  but  if  the  pleader 
wishes  to  furnish  a  substitute  for  that 
hriel,  broad,  and  time-honored  plea, 
which,  though  not  technically  the  general 
issue,  is  almost  made  su  in  practice,  he 
must  be  fuller,  more  explicit,  and  more 
definite  In  his  averments.  He  must  aver 
when,  where,  and  In  what  capacity  Brown 
did  receive  the  $4K8.S6,  so  that  the  court 
may  see  whether  it  was  a  matter  outside 
his  agency  or  not.  This  plea  is  vague  and 
Indefinite,  and  without  any  authority  for 
its  generality  and  verity,  such,  as  is  ac- 
corded by  law  to  the  general  issues,  and 
should  then-fore  have  been  rejected.  Spe 
cial  plea  No.  6  avers,  in  substance,  that  on 

the day  of ,  1888,  plaintiff  and 

defendant  Brown,  as  such  agent,  made  a 
settlement  of  all  matters  in  difference  be- 
tween plaintiff  and  said  Brown  as  agent, 
and  plaintiff  then  and  there  took  and  ac- 
cepted of  the  said  Brown  certain  choses 
in  action,  to-wit,  two  checks  for  the  sum 
of  f  500,  and  for  the  sum  of  $547.61,  respect- 
ively, in  full  settlement  and  satisfaction 
ot  any  and  all  liabilities  and  matters  of 
difference     between     plalntilf    and   said 
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Brown,  as  sach  aarent,  and  in  full  aatlsfac- 
tion  of  the  matters  In  plaintiff's  declara- 
tion mentioned.  Tliis  is  a  Kood  plea,  and 
not  inconsistent  with  the  plea  of  non  est 
factum;  tor,  althontsh  sncli  modes  of  pay- 
ment are  generally  conditional,  yet  the 
parties  may,  if  they  see  fit,  make  them 
absolute  and  unconditional,  and  so  it  Is 
averred  in  this  plea.  Upe<;lal  plea  No.  6 
arers  as  in  pl«)a  No.  6,  but  adding,  as  a 
conditional  payment  of  the  amount  found 
due  on  said  settlement,  and  \rhich  is  tho 
same  indebtedness  in  plaintiff's  declaration 
mentioned,  that  said  checks  so  taken  and 
payable  at  a  future  time  were  taken  with- 
out the  knowledge  or  consent  of  these  de- 
fendants, on  the  alleged  bond  sued  on. 
This  is  not  a  good  plea,  because  it  is  not 
made  to  appear  bow  or  why  such  proris- 
lonal  payment  could  not  have  been  taken 
without  the  knowledge  of  the  sureties;  no 
special  facts  are  averred  to  take  it  out  of 
the  general  rule,  or  to  show  thatdamages 
were  thereby  sustained.  This  plea  was 
bad,  and  should  have  been  rejected.  Spe- 
cial plea  No.  7  avers  that  on  settlement, 
etc.,  as  above,  plaintiff  took  and  accepted 
of  defendant  Brown  certain  negotiable  in- 
struments, to-wit,twocheck8,  onefor$500, 
payable  on  23d  October,  1883,  thereafter, 
and  the  other  for  $547.61,  due  and  payable 
on  6th  November,  1882t,  as  the  payment  of 
said  sum  found  due,  which  is  the  same 
indebtedness  in  plaintiff's  declaration  men- 
tioned. This  plea  is  the  same  in  substance 
as  pleas  Nob.  2  and  6,  with  some  varia- 
tion, and  the  acceptance  being  averred  to 
be  in  absolute,  and  not  conditional,  pay- 
ment, which  is  the  proper  construction  of 
the  averments,  the  plea  is  good.  The  Jury 
were  sworn  to  try  all  the  issues  made  up 
on  the  pleas,  and  upon  their  oaths  said: 
**  We,  the  Jury,  find  for  the  defendants,  "—a 
finding  as  general  as  it  could  have  been. 
If  this  finding  was  on  the  plea  of  uon  est 
factum,  it  cannot  be  sustained;  for  both 
Baker  and  Simpson  say  in  their  evidence 
that  they  executed  the  bond.  It  was 
therefore  their  deed  beyond  qaeetton.  If 
It  was  based  on  special  pleas  Nos.  3,  4,  or 
6,  it  cannot  be  sustained,  because  these 
pleas  are  defective  in  substance;  it  on 
pleas  Nos.  2,5,  or  7,  it  cannot  besnstained, 
because  the  evidence  clearly  shows  that 
the  sum  of  $483.80  never  was  paid  to  plain- 
tiff, and  there  is  not  the  slightest  evidence 
tending  to  show  that  plaintiff  ever  agreed 
to  take  any  check  or  note  as  an  absolute 
and  unconditional  payment  thereof.  In 
tact,  none  of  the  pleas,  even  if  good,  are 
at  all  borne  out  by  the  evidence.  They 
are  all.  except  the  plea  of  non  eat  factum 
and  plea  No.  4,  pleas  in  confession  and 
avoidance,  and  the  burden  of  proving 
them  Is  on  the  defendants.  In  any  event, 
a  Judgment  In  favor  of  defendant 
Brown  was  erroneous,  for,  though  served 
with  process,  he  made  no  appearance  and 
no  defense.  Therefore  the  Judgment  of  the 
circuit  court  in  favor  of  defendants,  and 
overruling  plaintiff's  motion  to  set  aside 
the  verdict  and  grant  a  new  trial,  must 
be  reversed,  said  Judgment  set  aside,  and 
a  new  trial  be  granted  the  plaintiff. 

English   and    Bbannon,    JJ.,  concur. 
Lucas.  P.,  absent. 


(ua  H.  C.  MO 
Watson  ▼.  Mitcbbll. 

(Suprvnw  Court  oS  North  CaroiUma.    Feb.  16^ 
1891.) 

SHBBivr— Action  vob  Fai«>  Rctorn— Vunn. 
Under  Code  N.  C.  1 900,  requiring  •  aheriit 
to  whom  a  gammons  ia  directed,  after  having 
■erved  it^  to  return  it  to  the  court  of  the  ooun^ 
from  which  it  iasued,  an  action  for  false  retara 
will  lie  against  the  sheriff  ia  the  oonnty  from 
which  the  summons  issued,  though  he  is  sberilt 
of  another  county.. 

Appeal  from  superior  court,  Northamp- 
ton county ;  T.  B.  Won ack.  Judge. 

Wtabome  &  Bru.,  for  appellant.  R.  B. 
Peebles,  for  respondent. 

Shepherd,  J.  The  defendant,  the  sher- 
iff of  Hertford  county.  Is  sued  in  North- 
ampton countyfor  a  false  return  of  a  sum- 
mons issued  by  the  superior  court  of  the 
latter  county,  and  returnable  to  thesame. 
He  contends  that  thecaise  of  action  arose 
in  Hertford  county,  and  that  there  was 
error  on  the  part  of  the  court  in  declining 
his  motion  to  remove.  The  argument  is 
that,  as  the  official  acts  of  a  county  of- 
ficer are  confined  to  this  county,  the  "  re- 
turn "must  necessarily  have  been  made  in 
the  same,  and  therefore  the  cauHe  of  ac- 
tion could  only  arise  therein.  It  is  true,  asa 
general  proposition,  that  the  acts  of  county 
officers  are  confined  to  their  counties, 
(Steele  ▼  Commissioners,  70  N.C.  137,)  but 
this  has  no  application  to  a  case  like  the. 
present.  Code,  J  200,  expressly  requires  a 
sheriff,  to  whom  a  summons  Is  directed, 
to  execute  the  same,  and  return  it  to  the 
superior  court  of  the  county  from  which 
it  is  issued.  "The  term 'return'  impliea 
that  the  process  is  taken  back  to  the  place 
from  which  it  wan  issued."  In  re  Critten- 
den, 2  Flip.  216.  It  is  the  "bringing  of  a 
proceas  into  court  with  such  indorsements 
as  the  law  requires,  whether  they  in  fact 
be  true  or  false."  Harman  v.  Childrefis,  S 
Yerg.  329.  As  the  statute  requires  the 
officer  to  make  bis  return  to  the  superior 
court  of  Northampton  county,  and  as  the 
return  could  not  be  made  elsewhere.  It 
must  follow  that  the  cause  of  action  arose 
in  the  said  county,  and  that  the  refusal  of 
his  honor  to  remove  must  be  affirmed. 


(108  N.  C.  t») 
Taylob  V.  Tatlok. 

(Supreme  Court  of  North  Carolina.    Feb.  10; 
1891.) 

Adiokistiutor'b  S^lb — Rights  ams  liiABiunM 

or  Administrator— Record  oh  Appbai.. 

1.  An  administrator  has  no  right  to  purchase 
at  his  own  sale,  even  in  good  .faith;  and  a  bene- 
flolary,  not  having  ratified  it,  may  avoid  it. 

8.  Where  an  administrator,  though  acting  in 
good  faith,  disposes  of  stock  at  an  inoonsiderable 
amount,  which  with  due  diligenoe  oonld  have 
been  collected  in  foil,  he  will  be  liable  to  the 
beneficiary  for  ita  value. 

8.  Where  the  findings  of  the  court  below  ore 
admitted  by  t>oth  parties  to  be  true  it  is  unneces- 
sary that  the  record  contain  the  evidence. 

Appeal  from  superior  court,  Hertford 
county;  Whitakbr,  Judge. 

It  appears  that  shortly  .before  the  25th 
day  of  August,  1877,  W.  S.  Tayloe  died  In- 
testate in  the  county  of  Hertford,  and  on 
that  day  the  defendant  was  appointed 
and  qualified  as  aUministrator  of  bis  eH- 
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tate.  The  plaintiff,  bis  brother,  and  the 
surviving  widow  of  his  Intestate  were  the 
distributeeB  of  the  estate;  and  this  action 
was  began  un  the  2d  day  of  April,  1888, 
to  compel  an  accoant,  settlement,  and  dis- 
tribution of  the  estate  In  the  hands  of  the 
defendant  as  to  the  plaintiff.  The  plead- 
ings raised  numeroas  issnes  of  fact.  In 
the  course  of  the  action  It  whs  referred  to 
a  referee  to  take  and  state  an  account, 
and  make  report  thereof,  etc.,  all  which 
was  done.  To  the  report  the  plaintiff 
filed  nnmerons  exceptions,  as  did  also  the 
defendant.  Theoe,  exceptions  were  dis- 
poned of  by  the  court  below.except  in  two 
respects.  The  court  charged  the  defend- 
ant with  a  rate  of  interest,  to  which  he 
excepted.  This  exception  was  abandoned 
in  this  court.  The  court  also  charged  the 
defendant  with  f3S8.33,  the  plaintiff's 
sbare  of  the  face  value  of  a  certificate  lor 
91,000  of  the  stock  of  the  Chowan  Female 
Baptist  Institute,  and  the  defendant  ex- 
cepted. **  With  respect  to  this  exception, 
the  court  finds  the  following  facts :  One 
share  of  this  stock,  of  the  face  value  of 
f1 ,000,  went  into  the  hands  of  defendant 
as  administrator  of  W.8.  Tayloe.  After 
two  years  from  defendant's  qualification 
as  admlui^trator  an  order  was  duly  made 
by  the  clerk  of  Hertford  superior  court, 
under  section  1412  of  the  Code,  directing 
the  sale  of  certain  evidences  of  debt  be- 
longing to  Intestate,  Tayloe,among  which 
this  stock  was  described.  Undersald  order 
the  same  was  offered  for  sale  at  public 
biddings,  and  the  defendant  honestly  and 
earnestly  tried  to  Induce  bidders  and  se- 
cure purchasers,  but  without  success,  and 
It  was  finally  knocked  off  to  him  at  f  1(0. 
After  this  he  tried  to  get  other  parties 
to  take  it  at  that  sum  for  the  benefit,  and 
failed,  and  finally  charged  himself  with 
the  amount,  and  surendered  the  stock  to 
trustees  appointed  by  the  Chowan  Bap- 
tist Association  to  reorganize  and  estab- 
llHh  tlieCbowan  Female  Baptist  Institute. 
He  received  no  pecuniary  benefit  from 
said  stock,  or  benefit  of  any  kind,  except 
that  he  was  allowed  to  send  one  indigent 
young  lady  to  said  institution  free  of 
chaige,  whose  tuition  would  have  amount- 
ed to  962.50.  She  was  in  no  way  related 
to  him.  The  total  stock  was  $10,500. 
This  stock  had  no  pecuniary  market  val- 
ue whatever,  and  the  defendant  acted  in 
the  matter  In  good  faith,  and,  as  be  be- 
lieved, for  the  best  interest  of  the  estate. 
The  stock  was  at  the  time  bellered  by  the 
defendant  to  be  insolvent,  and  without 
pecuniary  value.  The  property  consisted 
of  the  college  buildings  and  grounds,  con- 
structed and  arranged  for  college  pur- 
poses, and  was  purchased  and  had  been 
used  by  the  Baptist  denomination  for 
many  years  for  a  female  school.  This  Is 
located  in  the  village  of  Murfreesboro, 
and  is  worth  $20,000  to  $25,000,  and  pays  an 
annual  rental  of  $600,  which  has  to  be  ap- 

?>lied  to  repairs  of  said  property.  That  in 
868  the  title  to  said  property  was  held 
by  trustees  for  the  Chowan  Baptist  Asso- 
ciation. At  that  time  the  Institution  was 
much  involved  iu  debt,  and  the  associa- 
tion directed  and  authorixed  said  trustees 
to  convey  the  property  to  a  Joint-stock 
company  upon  the  condition  that  such 


stock  company  would  pay  the  ontst^nd 
Ing  debts  of  the  institution,  and  would 
reconvey  the  property  to  said  association 
upon  its  repayment  of  the  money  expend- 
ed by  such  stock  company  In  paying  said 
debts.  The  debts  amounted  to  about 
$10,500,  and  a  Joint-stock  company  was 
accordingly  formed,  with  a  rapitalstoek 
of  $10,600;  and  the  amount  of  stock  held 
by  each  stockholder  represented  the 
amount  of  said  debts  paid  by  such  stock- 
holder. The  $1,000  of  stock  owned  by  W. 
S.  Tayloe.  and  sold  by  the  defendant  ad- 
ministrator February  7, 1881,  was  a  part 
of  said  capital  stock.  At  the  time  of  said 
sale  the  owners  of  the  stock  in  said  com- 
pany, except  two,  had  voluntarily  sur- 
rendered their  stock  to  trustees,  as  here- 
tofore stated,  without  demanding  or  re- 
ceiving repayment  of  the  money  expended 
by  them  in  paying  the  debts  of  the  insti- 
tution. Of  these  two  stockholders,  one, 
holding  $fi00  of  stock,  under  an  agreement 
with  the  trustees,  was  permitted  to  con 
sume  the  whole  of  his  stock  in  literary 
tuition  for  his  own  children ;  and  the  oth- 
er, holding  the  same  amount,  consumed 
$440  thereof  under  the  same  agreement, 
and  then  surrendered  the  balance.  When 
the  stock  of  W.  S.  Tayloe  was  sold  it  was 
unpaid,  and  there  was  no  other  stock 
then  outstanding.  The  facts,  as  above 
stated  during  the  argument  before  his 
honor,  were  admitted  by  both  the  plain- 
tiff and  defendant  to  be  true,  and  the 
court  so  find.  Upon  this  evidence  the< 
court  held  that  thestock  was  solvent, and 
could  by  due  diligence  have  been  collected 
in  full,  and  charged  the  defendant  with 
the  same  as  above  stated.  *  There  was 
Judgment  for  the  plaintiff,  and  the  defend- 
ant, having  excepted,  appealed  to  this 
court. 

W.  D.  Prvden,  for  appellant.  Winbome 
&  Bro.,  for  appellee. 

Mebrimon,  C.  J.,  (after  Btatiag  the  tiLcta 
as  above.)  It  appears  by  the  record  that 
each  of  the  parties  waived  his  right  to 
trial  by  a  Jury.  It  was  thus  consented  by 
the  parties  that  the  court  might  find  the 
facts,  and  we  are  not  at  liberty  to  review 
the  findings  of  fact  by  a  tribunal  thus  se- 
lected by  the  parties.  Moreover,  it  Is 
stated  in  the  case  settled  on  appeal  that 
the  facts,  as  stated  by  the  court,  "during 
the  argument  before  bis  honor,  were  ad- 
mitted by  both  the  plaintiff  and  defend- 
ant to  be  true,  and  the  court  so  finds." 
This  statement  is  part  of  the  record,  and 
we  must  accept  and  act  upon  the  record 
as  It  comes  to  us  as  duly  certified  by  tran- 
script. It  was  therefore  wholly  unneces- 
sary to  send  up  the  whole  or  any  part  of 
the  evidence  upon  which  the  court  based 
its  findings  of  fact.  < 

The  appellant  insists  that  the  court  im- 
properly charged  him  with  the  face  value 
of  the  stock  of  the  Institute  mentioned,  be- 
cause— First,  be  purchased  the  same  at  a 
sale  thereof  made  by  him  as  allowed  bv 
law,  and  accounted  for  the  sum  of  money 
bid  and  paid  for  it  in  good  faith,  and  with 
tbe  view  to  benefit  the  estate  6f  which  he 
was  administrator;  and,  secondljr,  that 
the  "stock  had  no  pecuniary  market  value 
whatever,  and  tbe  defendant  acted  in  the 
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matter  In  good  faith,  and,  aa  be  believed, 
tor  the  best  Interest  of  the  estate. "  Very 
certainly  the  appellant  had  uo  right  to 
pnrchase  the  stock  of  himself  at  his  own 
isale  made  In  pursuance  uf  an  order  of  the 
clerk  of  the  saperior  conrt,  allowing  a  sale 
of  such  stock  as  he  undertook  and  pur- 
p.orted  to  do.  To  say  the  most  for  him, 
such  sale  was  voidable  at  the  will  of  the 
next  of  kin  (of  whom  the  appellee  is  one) 
and  Internsted  creditors.  An  adminl8tra> 
tor  cannot  purchase  property  at  his  own 
sale,  even  in  good  faltb,  fairly,  and  for  a 
fair  price.  Certainly  he  cannot  in  any 
case,  without  the  sanction  or  ratification 
in  some  sufficient  way  manifested  of  those 
intercHted.  This  rule  is  well  settled,  and 
founded  in  reason.  Justice,  and  sound  pol- 
icy. For  convenience  of  reference  we  here 
cite  several  cases  more  or  less  in  point,  and 
stating  thereasonand  grounds  of  the  rule: 
Ryden  v.  Jones,  1  Hawks,  497;  Cannon 
V.  Jenkins,  1  Dev.  Eq.  426:  VUllnes  v.  Nor> 
flset,  2  Dev.  Eq.  167;  Ford  v.  Blount,  8 
Ired.  616;  Tate  v.  Dalton,  6  Ired.  Eq.  662; 
Stewart  v. Rutherford, 4  Jones,  (N.C.)4«3; 
Robinson  v.  Clark,  7  Jones,  (N.  C.)562; 
Roberts  v.  Roberts,  65  N.  C.  27;  Froneber- 
iger  V.  Lewis,  70  N.  C.  456,  79  N.  C.  426; 
Howell  V.  Tyler,  91  N.  C.  207.  It  does 
not  appear  that  the  appellee  In  any 
,way  sanctioned,  assented  to,  or  ratified 
the  sale  In  question.  He  was  not  bound 
by  it,  and  be  has  the  right  to  avoid 
it.  It  must  be  treated  as  wholly  ineHect- 
aal  for  the  preueut  purpose.  If  the  appel- 
lant had  sold  the  stuck  at  a  fair  sale,  and 
in  good  fultb,  under  the  order  of  the  clerk 
of  the  court,  to  some  person  who  might 
purchase  the  same,  and  who  bid  and  paid 
less  than  the  real  value  of  the  property, 
he  would  be  chargeuule  only  with  the  sum 
of  money  he  so  received.  But  he  chose 
not  to  make  an  effectual  sale,  thinking 
and  believing  he  ought  not  to  allow  a 
great  sucrilice  of  the  stock.  But  this  did 
not  justify  him  In  afterwards  virtually 
giving  it  to  the  association,  as  be  did  do. 
It  was  not  his.  There  bad  been  no  sale 
QLit;  and  he  was  bound,  as  administra- 
tor, not  simply  tu  exercise  good  faith,  but 
as  well  to  observe  reasonable  care  and 
prudence  In  the  disposltluh  of  it.  An  ad- 
ministrator Is  not  an  Insurer,  hut  he  is  re- 
quired to  observe  good  faith  and  ordinary 
care.  He  must  honestly  and  faithfully  In- 
tend to  care  for  and  promote  the  just  ad- 
vantage lu  all  respects  of  the  estate  for 
the  benefit  of  those  interested  in  'It.  But 
this  is  nut  sutiicient:  be  is  further  bound 
to  exercise  reasonable  prudence  and  care. 
What  is  such  prudence  and  ordinary  care 
must  depend  more  or  less  upon  the  condi- 
tion and  circumstances  of  the  matters  and 
things  to  be  done  or  dispused  of  in  the 
course  of  administering  tlie  estate.  How- 
ever honest  an  administrator  may  be,  and 
however  much  be  may  desire  to  protect 
and  promote  the  estate  with  which  he  is 
charged,  he  Is  required  to  use  such  ordina- 
ry diligence,  care,  foresight,  and  circum- 
spection as  an  ordinary  sensible  and  pru- 
dent man-would  do  under  the  like  condi- 
tions and  circumstances  as  tu  his  own  prop- 
erty and  affairs.  Nelson  v.  Hall,  5  Jones, 
Eq.  32;  Pattersun  v.  Wads  worth,  89  N  C. 
407.  and  numerous  cases  there  cited;  Tor- 


tence  v.  Davidson,  92  N.  C.  487;  Grant  t. 
Reese,  94  N.  C.  725,  726;  Green  t.  Bountree, 
88  N.  0. 164,  and  the  cases  there  cited.  Id 
this  case  the  conrt  finds  that  the  appellant 
acted  "in  good  faith,  and,  as  be  believed, 
for  the  best  Interest  of  the  estate;"  bnt  tt 
finds  further,  "  that  the  stock  was  solvent, 
and  could  by  dne  diligence  have  been  col- 
lected In  full,  "and  hence  It  charged  bim 
with  the  face  value  of  the  same.  It  finds 
that  he  was  honest:  that,  however,  be 
was  not  reasonably  dillgeht,  prudent, and 
careful:  that  he  disposed  of  ue  stock  un- 
lawfnlly,  and  for  a  sum  of  money  greatly 
less  than  its  value,  to  the  appellee's  injury ; 
and  surely  the  facts,  as  found,  show  that 
the  appellant  was  chargeable  with  grom 
negligence.  The  property  of  the  Institute 
was  worth  from  #20.000  to  $25,000.  It 
owed  debts  to  the  amount  of  f  10,500.  Its 
capital  stock  was  f  10,500.  The  appellant 
treated  $1,UOO  of  the  stock  In  his  hands  as 
worth  but  $103,  and  accounts  for  only 
that  sum.  Ue  failed  to  dispose  of  it  as 
the  law  directed,  as  he  should  have  done 
to  relieve  liimself  from  liability.  Theconrt 
finds  that  It  was  worth  the  sum  specified 
In  the  certificate.  Hence,  clearly,  the  ap- 
pellant was  property  charged  with  that 
sum.    Judgment  affirmed. 


(lOS  N.  C.  412) 
HiNTON   V.  PrITCBARD. 

(Suipnmo  Cowt  of  North  Carolina.    Feb.  U, 
1891.) 

APPSAIi— DiBiagSAL — RaOORD— BOHD. 

Where  the  record  has  not  been  printed  aa 
required  by  supreme  court  rule  28,  and  the  appeal 
not  docketed  at  the  term  next  after  the  tenaition 
of  ludgment,  as  required  by  rule  S,  the  only  ex- 
cuse for  sncn  failure  being  press  of  business  on 
the  part  of  counsel,  and  appellant  has  not  offered 
to  file  a  bond  or  make  a  deposit  in  Ilea  thereof, 
the  appeal  will  be  dismissed. 

Appeal  from  superior  court,  Hertford 
county. 

W.  J.  Grian,  for  appellant.  W.  D.  Pro- 
den,  for  appellee. 

Clark,  J.  The  appellee  moves  in  this 
court  to  dismiss  the  appeal  on  the  grounds: 
(1)  That  the  record  has  not  been  printed 
as  required  by  rule  28;  (2)  that  the  appeal 
was  not  docketed  at  the  fall  term,  1890,  of 
this  court,  as  required  by  rule  5.  the  judg- 
ment therein  having  been  rendered  prior 
to  the  beginning  of  said  term;  (3)  that 
the  appellant  has  filed  no  appeal-bond. 
The  appellant  makes  no  defense  as  to  tne 
first  gruund  assigned.  As  to  the  second, 
he  files  an  affidavit  of  his  counsel  that, 
though  the  judgment  was  rendered  and 
the  case  on  appeal  was  settled  by  the 
judge  prior  to  the  beginning  of  the  fall 
term  of  this  court,  he  omitted, in  the  press 
of  business,  to  notify  his  client  (the  appel- 
lant) till  after  the  docket  of  the  district 
had  been  called,  and  when  It  was  too  late 
to  have  the  cause  argued  nt  that  term. 
The  appeal  was  docketed  here  January  28, 
1891.  If  this  excuse  were  entitled  to  any 
consideration,  it  is  sufficient  to  say  that, 
although  the  hearing  of  the  docket  of  that 
district  had  passed,  as  the  appellee  bad 
not  docketed  and  dismissed  the  appeal  as 
entitled  to  do,  (rule  17,)  it  was  still  the 
privilege  and   the  duty  of   appellant  to 
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docket  tato  appeal  daring  the  fall  term  of 
tbia  conrt.  Porter  v.  Railroad  Co.,  1U6  N. 
C.  478. 11  S.  E.  Rep.  615.  As  to  the  third 
ground  of  the  motloo,  the  appellant  has 
not  offered  to  file  a  bond,  or  make  a  de- 
posit in  lion  thereof,  which  the  court  is  au- 
thorised in  its  discretion  to  permit  to  be 
done.  Acts  1S89,  c.  135.  On  either  one  of 
the  groDndfi  aHsigned  in  his  motion  the  ap- 
pellee is  entitled  to  have  the  api>eal  <U8- 
missed. 


(108  N.  C.  357) 

BuRBAGE  et  ah  V.  Windlet's  Ex'RS. 

(SwDTtme  Court  <ff  North  Carolina.    Fet>.  IS, 
1891.) 

Oambuko  Contbaots— Iksubanos. 
Policies  of  iDturaoce  on  the  life  of  one  in 
wbose  life  the  policy-holder  has  no  insurable  in- 
terest ikre  mere  wagers,  and  a  promise  to  pay  a 
certain  sum  of  money  to  the  insured  pcsrson's 
wife  after  his  death,  in  consideration  of  nis  per- 
mission to  the  promisor  to  Insure  his  life,  cannot 
be  enforced. 

Appeal  from  superior  court,  Beaufort 
county. 

The  complaint  alleges,  in  substance, 
that  in  the  year  1883,  K.  C.  Windley,  now 
deceased,  the  testator  of  the  defendants, 
at  diHerent  timet)  specified,  applied  to  three 
several  insurance  compauiee,  and  obtained 
from  each  of  them  an  inHnrance  policy, 
granted  and  made  payable  to  him  and  for 
his  own  benefit,  whereby  each, for  the  con- 
sideration specified  therein,  insured  the 
lite  of  John  W.  Hammond,  "on  the  ordi- 
nary life  plan, "for  the  sum  of  money  in 
each  specified,  the  three  policies  aggregat- 
ing the  sum  of  $10,0U0.  It  iH  nut  alleged, 
nor  does  it  at  all  appear,  that  the  said 
testator  bad  any  insurable  or  any  interest 
in  the  life  of  the  said  Uaramund.  It  is  al- 
leged: "Third.  That  the  consideration, 
and  the  only  consideration,  which  induced 
and  moved  the  said  John  W.  Hammond  to 
permit  Mr.  Windley  to  have  his  life  insured, 
was  that  theaaid  Windley  contracted  and 
agreed  with  the  said  John  W.  Hammund 
and  his  wife,  Sarah  E.  Hammond,  that 
out  of  the  moneys  which  the  said  Windley 
would  collect  on  these  policies  and  certifi- 
cates of  insurance  upon  the  life  of  the  said 
Hammond,  after  his  (tbesaid  Hammond's) 
death,  he  (Windley)  would  pay  to  sarah 
£.  Uammonil  (now  Burbage)  the  sum  of 
five  hundred  ($5U0)  dollars."  The  said 
Hammond  died  on  the  16th  day  of  Janu- 
ary, ltS84,  leaving  surviving  him  bis  said 
wife,  who  afterwards,  on  the  6th  day  of 
February,  1884,  Intermarried  with  her  co- 
plaintitf.  The  said  insurance  companies 
afterwards,  in  the  month  of  April,  1884. 
"took  up  the  policies  and  certificates  of 
insurance''  from  the  said  testator.  The 
plaintiffs  madedemandot  tbesald  testator 
in  his  lite-time  that  he  pay  to  the  feme 
plaintiff,  who  was  widow  of  the  said 
Hammond,  the  said  sum  of  $500,  which  he 
refused  to  do.  The  said  R.  C.  Windley 
afterwards,  on  the  15th  of  Decbmber,  1886, 
died.  leaving  a  last  will  and  testament, 
which  was  proven,  and  the  defendants 
qualified  as  executors  thereof.  The  plain- 
tiffs bring  this  action  to  recover  the  said 
sum  of  $500.  The  defendants,  in  their  an- 
swer, deny  the  materia)  allegations  of  the 
complaint;  allege  that  said  contracts  ol 


insurance  were  witboot  consideration  and 
void,  as  wagering  contracts,  and  against , 
the  policy  of  the  law;  and  pleaded  the' 
statute  of  limitation.    On  the  trial  there 
were  several  exceptions  of  the  defendants 
to  evidence  receiveof;  others  to  instructions' 
given  to  the  jury ;  and  others  upon  the 
ground  that  the  conrt  refused  to  give  cer-! 
tain  instructions  specially  asked  for  by] 
them.    It  is  not  necessary  to  report  these, ' 
as  this  court  disposed  of  the  case  on  an-' 
other  and  a  different,  distinct  ground.    In' 
this  court  the  defendants  moved  to  dismiss, 
the  action  upon  the  ground  that  the  com- 
plaint fails  to  state  facts  sufiicient  to  con* 
Btltute  a  cause  of  action. 

W.  B.  Rodman,  Jr.,  and  J.  B,  Small,  for. 
appellants.    F.  H.  Wbitaker,  for  appeltee. 

Mbrrimon,  C.  J.,  (after  stating  the  facta 
aa  above.)  In  this  and  like, actions,  where 
the  contract  or  promise  sued  upon  is  by 
parol,  a  sufficient  consideration  should  be 
alleged  in  the  complaint  to  support  the 
contract  or  promise.  This  Is  esHential.  be- 
cause otherwise  no  cause  of  action  is  al- 
leged or  appears  in  the  pleadings.  In 
some  cases,  such  as  where  the  cause  of  ac- 
tion is  A  bill  of  exchange  or  a  promissory 
note  and  some  other  legal  liabilities,  the 
mere  statement  of  the  liability  which  con- 
stitutes the  consideration  is  sufficient.  In 
these  cases  the  nature  of  the  liability  itS'.lf' 
sued  upon  implies  the  consideration;  but,, 
in  all  other  cases  of  simple  contract,  it  ia 
necessary  that  the  complaint  should  dis- 
close a  sufficient,  valuable  consideration, 
whatever  that  may  be.  Moreover,  the 
consideration  alleged  must  be  lawful,  ana 
not  in  its  nature,  because  of  some  tainting 
or  vitiating  quality  in  it,  void.  Moore  V. 
Hobbs,  79  N.  C.  535;  Burnet  v.  Bisco,  i 
Johns.  236 ;  1  Chit.  PI.  294.  Thereare  cased 
wherea  cause  of  action  is  imperfectly  aV^ 
leged  in  the  complaint.  This  pleading 
may  be  helped  by  admissions  in  the  an- 
swer, but  this  is  not  one  of  them.  Indeed^, 
there  Is  no  admission  in  the  answer  that, 
in  any  view  of  the  allegations  of  the  com- 
plain C,  vrould  help  them  at  all.  Hence  it! 
appears  from  the  complaint  itself — the  ^ 
legations  of  the  supposed  cause  of  action— 
that  the  only  consideration  alleged  or  Te^ 
lied  upon  is,  as  we  ahull  presently  see,  nn'- 
lawful  and  void  as  such.  In  other  words, 
it  appears  from  the  complaint  that  there 
is  no  consideration  to  support  the  prom- 
ise to  pay  the  sum  of  money  for  which  the 
plaintiffs  demand  judgment.  The  com- 
plaint Itself  discloses  the  material  facta 
that  R.  C.  Windley,  the  testator  of  the  do: 
tendants,  in  his  life-time,  procured  three 
policies  of  insurance,  each  purporting  to 
insure  the  life  of  John  W.  Hammund,  th6 
former  husband  of  the  feme  plaintiff,  for 
a  sum  of  money  specified  therein,  the  three 
sump  aggregating  f  10,000;  Windley, 'In 
consideration  of  permission  given  him  by 
Hammond  to  so  insure  the  latter's  life, 
agreeing  to  pay,  of  the  money  he  might 
realize  from  such  insurance,  $.500  to  the 
f^nie  plain  tiff.  It  is  not  alleged  that  Wind- 
ley  had  any  Insurable  Interest  In  the  life  of 
Hammond.  On  the  contrary,  it  appears 
by  implication,  if  this  is  not  expressly  al- 
leged, that  be  had  none. "  It>,is  alleged 
"that  the  consideration,  and  the  only  con- 
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sideration,  which  Induced  and  moved  the 
said  John  W.  Hammond  to  permit  Mr. 
Wlndley  to  have  hia  life  Insured,  was  that 
.  the  said  Wlndley  contracted  and  agreed 
with  said  John  W.  Hammond  and  his 
Tvite,  Sarah  E.  Hammond,  that  oat  of  the 
moneys  which  the  said  Wlndley  would  col- 
lect on  these  policies  and  certificates  of  in- 
surance upon  the  lite  of  the  said  Ham- 
mond, after  bis  (the  said  Hammond's) 
deatb,  he  (Wlndley)  would  pay  to  Sarah 
E.  Hammond,  (now  Burbajire,)  the  sum  of 
five  hundred  ($500)  dollars."  It  thus 
clearly  appears  that  the  purpo'ie  of  Wlnd- 
leiy,  with  the  knowledge,  tonitent,  and  co- 
operation of  Hammond,  was  to  Insure  the 
latter's  life,  in  which  he  bad  no  insurable 
interest,  for  bis  own  benefit.  He  simply 
promised  to  pay  the  feme  plaintiff,  of 
the  money  be  might  realize  after  the  death 
of  her  husband,  $500.  expecting  to  realise 
$9^500  for  himself,  less  such  premiums  on 
the  Insurance  as  he  might  pay.  As  the 
assured  bad  noinsurableinterpstin  the  life 
of  the  cestui  que  vie,  the  contract  of  insur- 
ance was  simply  a  wager;  it  was  not 
founded  npon  any  JustorlawfulconHldera- 
tlon;  it  was  a  mere  gambling  speculation. 
The  assured  was  not  to  be  inderonltted 
against  lose,  injury,  or  disadvantage  in 
any  respect  growing  out  of  the  lite  he  in- 
sured; the  insurance  was  not  intended  to 
serve  any  legitimate  business  purpone  or 
end;  it  was  purely  a  matter  of  specula- 
tion, founded  upon  nothing  but  hazard. 
Such  contracts  and  speculationB  are  whol- 
ly unnecessary.  They  cannot  serve  or 
promote  any  useful  and  wholesome  pur- 
poses of  individuals,  society,  or  govern- 
ment. They  do  not  stimulate,  promote, 
or  encourage  Industry,,  enterprise,  legiti- 
mate business,  sound  morality,  or  Increase 
the  wealth  of  the  people,  or  the  strength 
and  power  of  the  state.  On  the  contrary, 
their  nature  and  uniform  experience  go  to 
show  that  they  represent  nothing  sub- 
stantial or  valuable,  or  of  practical  ad- 
vantage topersons  or  communities.  They 
strongly  tend  to  demoralize  society,  and 
embarrass  industries  and  general  business. 
In  their  very  nature,  they  stimulate,  af- 
ford incentives  to,  and  encourage  those 
who  become  parties  to  them,  to  resort  to 
■lniHtet,oftentiuiescrimipal,  means  to  turn 
or  end  the  hazard  In  their  favor,  and  thus 

fain  unjust  and  dishonest  advantage, 
hey  encourage  men  to  engage  in  the  busi- 
ness of  speculation  In  hazards,  not  neces- 
sary or  useful  in  the  general  purposes  and 
businesses  of  life,  but  which  is  positively 
andseriously  Injurious  to  tbero.  Suchcun- 
tracta  and  speculations  contravene  the 
Justice  and  policy  of  the  law, — they  are 
contra  boooa  mores,  and  are  therefore 
void.  While  there  is  no  decision  of  this 
court  directly  In  point  here,  it  is  well  set- 
tled, by  a  multitude  of  uniform  decisions, 
that  all  contracts  against  the  policy  of 
the  law,  and  such  as  contravene  sound 
morality,  are  on  such  account  void.  We 
cite  a  few  of  many  cases :  Sharp  v.  Farm- 
er, 4  Dev.  &  B.128;  Ely  the  v.  Lovinggood, 
2  Ired.  20;  Ingram  v.  Ingram,  4  Jones,  (N. 
C.)l«8;  Kln«v.Winant8,71N.0.46Si;  Will- 
iams ▼.  Carr,  80  N.  C.  295;  Oriffin  v.  Hasty, 
94  N.  C.  4S8.  In  Shepherd  v.  Sawyer,  2 
Mnrph.  26,  the  court  held  that  when  "A. 


agreed  with  B.,  for  7%  per  cent,  premium 
paid  down,  to  insure  a  negro  slave  report- 
ed to  be  lost  in  Pasquotank  river,  B.  has 
no  interest  in  the  negro:  yet,  his  loss  be- 
ing proved,  B.  Is  entitled  to  recover  bis 
value. "  This  decision  Is  placed  upon  tbe 
ground  that  it  was  an  "innocent  wager." 
and  that  such  wagers  were  sanctioned  by 
the  common  law.  Tbe  opinion  of'  tbe 
court  is  very  briet,  and  no  authority  Is 
cited  to  show  that  it  was  "Inuocent,'  nor 
Is  any  reason  stated  why  It  was  such 
wager.  If  the  court  intended  that  tbe 
case  should  have  general  application  to 
wagers  in  insurance,  embracing  cases  like 
the  present  one,  wecannot  hesitate  to  say, 
in  tbe  absence  of  reasons  stated  in  support 
of  it,  that,  In  our  judgment,  it  is  not  sus- 
tained by  the  greater  weight  of  reason,  or 
the  greater  weight  of  authority,  certainly 
at  the  present  day.  Ruse  v.  Insurance 
Co.,  23  N.  Y.  616;  Lord  v.  Ball,  12  Mass. 
115;  Insurance  Co.  v.  Haszard.  41  Ind.  116; 
Cammack  v.  Lewis,  16  Wall.  643;  Innur- 
ance  Co.  v.  France,  94  U.  S.  561 ;  Wamock 
V.  Davis.  104  U.  S.  775;  Bliss,  Ins.  g  9.  The 
consideration  of  the  contract  or  promise 
sued  upon  here,  as  expressly  alleged,  was 
the  permission  granted  to  the  testator  of 
the  defendant  by  the  former  husband  of 
tbe  femeplaintilf,  Hammond,  to  insure  the 
latter's  life.  It  such  permission,  in  any 
case  or  connection,  could  be  a  valuable 
privilege  or  advantage,  in  this  case  it  was 
granted  with  the  view  and  for  the  purpose 
of  enabling  and  helping  Wlndley  to  make 
an  unlawful  contract — a  wager— H>n  tbe 
llfeof  Hammond.  Thus  the  latter  became 
connected  with  and  intended  to  share  in 
the  wagering  transaction.  Tbe  promise 
to  pay  S500  to  the  Ame  plalatitt  was  ex- 
pressly based  npon  and  grew  out  of  it; 
it  was,  as  to  Hammond  and  his  wife.  p(>rt 
of  it.  It  partook  of  tbe  wager, — the  vicious 
nature  of  the  contract  of  insurance.  Hncb 
consideration  was  therefore  void.  Hence 
tbe  promise  founded  upon  it  was  without 
legal  sanction,  and  of  no  binding  effect,  in 
contemplation  of  la  w.  Ex  terplcnuaa  Don 
oritur  actio.  Duke  v.  Asbee,  11  Ired.  112; 
Bettis  V.  Reynolds,  12  Ired.  S44;  Covington 
V.  Threadgill,88  N.C.186;  Gritfln  v.  Hasty. 
94  N.  C.  -138.  If,  in  good  faith,  the  purpose 
had  been  to  insure  tbe  Ute  of  Hammond 
for  tbe  benefit  of  bis  wife,  tbe  case,  as  to 
her,  might  be  very  different.  Bdt,  as  we 
have  seen,  this  was  not  the  purpose,  or 
any  part  of  it.  The  Insurance  was  for  the 
benefit  of  Wlndley;  thepollclesvreregrant- 
ed  to  and  made  payable  to  him ;  he  prom- 
ised to  pay  tbe  small  sum  mentioned  to 
tbe  ^me  plaintiff  for  permission  to  insure 
tbe  life.  As  therefore  it  appears  from  tlis 
complaint  that  no  cause  of  action  is  al- 
leged, the  motion  to  dismiss  the  action 
must  be  allowed. 


OfH  N.  a  ION 
HOBNB  T.  PEOPLB'B  BANK  OF  MCNBOC. 

(Supreme  Comt  cf  North  CairtMna.    Feb.  M, 

1891.) 

lasuas  TO  Jdbt—  Pbomibb  to  Asrinni  fos  Debt 

OF  AnoTHIK 

1.  In  an  action  for  money  deposited  by  plain - 
tlS  in  defendant  bank,  where  defendant  aictmita 
the  deposit,  but  alleges  that  it  tiad  paid  out  cer- 
tain 01  the  money  at  plaintiff's  request,  and  for 
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his  benefit,  on  checks  drawn  by  one  S.,  which 
plaintiff  denies,  an  Issne  as  follows:  "Did  the 
plaintiff  undertake  and  agree  with  the  defendant 
that  he  would  repay  to  defendant  such  sum  as  it 
should  payout  on  the  checks  of  8. 1" — suQlciently 
presents  ube  case  to  the  Jury,  and  it  Is  not  error 
to'  refuse  to  present  merely  incidental  issues 
which  are  requested. 

2.  An  Instruction  that  if  defendant  in  mak- 
ing the  advancements  on  S.'s  checks,  relied  on  8., 
and  not  solely  on  pi  aintift's  promise,  plaintiff  would 
not  be  liable,  which  Is  modified  by  adding  that,  if 
defendant  trusted  to  plaintiff  together  with  8., 
plaintiff  would  be  liable,  is  not  misleading  or 
erroneous  where  there  is  evidence  to  sustain  it; 
as,  if  plaintiff  simply  undertook  to  pay'8. 's  debt, 
his  promise,  not  being  in  writing,  would  be  void 
under  tbe  statute  of  frauds. 

8.  Where  defendant  receives  plaintiff's  note 
from  B.  as  collateral  security  for  8  's  checks, 
and  plaintiff  does  not  kuow  that  defendant  bas 
the  note  until  after  be  pays  it,  there  is  no  implied 
acrreement  by  plaintiff  to  pay8. 's  checks  from 
the  fact  Uuct  he  receives  the  note  from  defend- 
ant. 

4.  Defendant  is  not  entitled  to  an  Instruc- 
tion that  if,  when  notified  that  defendant  relied 
on  him  to  pay  S.'s  checks,  plaintiff  said  that  he 
would  see  a  certain  person,  and  have  the  matter 
seitied  up,  and  defendant  thereafter  acted  to  its 
damage  on  the  supposition  tbat  plaintiff  ad- 
mitted bis  liability,  plaintiff  was  estopped  to 
deny  liability,  where  there  is  evidence  tbat  de- 
fenaant's  oOlcers  knew  that  plaintiff  denied  lia- 
bility, and  none  tbat  defendant  was  injured  by 
relying  on  what  plaintiff  said. 

5.  Defendant  could  not  reasonably  act  on 
what  plaintiff  Is  alleged  to  have  said  as  a  prom- 
iae  to  pay  or  an  admission  of  liability. 

.  Appeal  from  fiiip<>rior  court.  Union 
county;  Philips,  Jn<lge. 

The  plalntitf  allfKen,  in  siibRtance,  that 
frtiui  the  25th  of  October.  IKSN,  to  Janu- 
ary 21,  1KX9.  be  (IrpoHtted  with  the  defend- 
ant, from  time  to  time,  divers  iiniiiR  of 
money,  aeKret^atlnK  the  Mum  of  f  IS>,4ilo.72; 
that  from  time  to  time  during  thiit  |h»- 
rlod  he  drew  checks  upon  the  defendant, 
which  were  paid,  for  divers  sums,  UK>:re- 
f;ntinK  9 1<i.X04. 21,  leaving  a  balance  due  to 
him  of  f2.i>lll..')1 :  that  afterwar<ls,  on  the 
Ist  day  of  Feliruary,  IssA,  he  demanded 
of  the  defendant  that  it  pay  to  him  such 
balance,  and.lt  refused  to  do  so;  tliat  he 
drew  a  clie<-k  for  the  same,  and  the  same 
was  not  paid,  etc.;  and  he  demands  jndK- 
,ment  for  hucIi  balance,  and  general  relief. 
The  defendant  admits  that  the  plaintiff 
made  such  deposits,  and  that  it  paid 
checks  as  alleged,  and  the  demand  for  the 
balance;  but  It  alleges  that  the  balance 
due  to  the  plaintiff  is  but  tlie  sum  of 
fSa^.nS.  It  alleges  that  in  1SX7  and  ^m8 
the  plaintiff  was  sheriff,  and  M.L.  Stevens 
was  treasurer,  «)f  the  county  of  Union. 
That  the  plaintiff,  as  such  sheriff,  was 
bound  to  pay  to  the  said  treasurer  a  large 
Buni  of  money  as' taxes  collecte<l  by  bim 
for  said  county.  That  he  failed  to  pay 
the  same,  but  executed  to  the  said  Ste- 
vens, treasurer,  his  promissory  note  for 
$5,270.75,  dated  September  12,  18X7,  due 
one  day  from  date.  That  said  Stevens,  as 
treasurer,  "at  divers  times,  with  the  con- 
sent and  at  the  request  of  the  plaintiff, 
drew  checks  npon  the  defendant  for  differ- 
ent sums  of  money,"  each  check  being  pay- 
able to  the  party  entitled  to  receive  money 
from  him  as  tre.'tsurer,  or  to  his  order, 
and  that  said  checks  were  paid  by  the 
defendant:    but   before   the   said    checks 


were  drawn,  the  plaintiff  made  and  de- 
livered to  the  said  M.L.  Steviens  bis  prom- 
issory note  for  the  sum  of  about  f  6,200, 
which,  with  the  consent  of  the  plain- 
tiff, the  said  M.  L>.  Stevens  deposited 
with  the  defendant  as  collateral  security 
to  cover  and  protect  the  checks  drawn  or 
to  be  drawn  by  the  said  M.  L.  Stevens 
npon  the  defendant,  and  paid  by  It  as 
aforesaid.  That  the  plain  tiff.  In  considera- 
.  tlon  of  his  failure  and  Inability  to  pay  to 
M.  L.  Stevens,  as  treasurer,  the  money 
due  by  him  as  sheriff,  undertook  and 
agreed  with  said  M.  L.  Stevens  and  the 
defendant  that,  if  the  said  defendant  bank 
would  honor  and  pay  the  said  checks  of  M. 
Li.  Stevens,  drawn  as  aforesaid,  he,  the 
plalntllt,  would  from  time  to  time  deposit 
money  in  the  defendant  bank,  which 
should  be  applied  to  the  repayment  of  ttie 
sums  advanced  and  paid  by  defendant  on 
the  checks  of  said  M.L.Stevens;  and  the 
plaintiff,  in  consideration  of  the  advanced 
of  numey  so  made  by  the  defendant  bank 
on  said  checks,  further  and  expressly  un- 
dertook and  promised  to  paytheamounts 
so  advanced  by  the  defendant;  theplaln- 
tilT.  at  the  time  of  said  promise  and  agree- 
ment, having  in  his  hands  the  tax-books 
of  said  county,  upon  which  large  sums  of 
money  were  due  to  htm,  as  sheriff,  for 
taxes,  which  should  have  been  collected 
by  him  and  paid  to  said  M.  L.  Stevens, 
and  applied  by  the  latter  to  the  payment 
of  the  claims  of  those  persons  to  whose 
order  and  for  y^hose  benefit  the  said  checks 
weredrawn.  That  under  and  by  virtueol 
thesald  arrangement  between  thesald  par- 
ties the  said  M.  L.  Stevens,  as  treasurer, 
drew  checks  on  the  defendant  bank  to  the 
amount  of  f5,477.51,  and  the  defendant 
paid  the  same.  That  afterwards  the  said 
M.  L.  Stevens  doposlted  with  the  defend- 
ant bank  the  sum  of  f6xi.69,  which,  with 
bis  consent,  was  applied  pro  tanlo  to  his 
overdraft,  leaving  a  balance  of  94.795.K2 
as  the  amount  to  be  paid  by  the  plalntitf 
under  and  by  virtue  of  his  ^safd  promise 
and  undertaking.  That  afterwards,  in 
September,  188S,  the  said  M.  L.  Stevens 
deposited  with  the  defendant  bank  the 
aggregate  sum 'of  f  2,560,  which  tho defend- 
ant bunk  retained  under  said  promise  and 
agreement,  leaving  a  balance  of  f 2.235.82 
still  due  the  defendant  bank  on  account  of 
said  checks  and  overdrafts.  It  further -al- 
leges that  In  consideration  and  perform- 
ance of  his  said  prior  request,  and  in  the 
further  consideration  of  the  surrendeftty 
the  defendant  of  plaintiff's  note,  which'  tbe 
defendant  held  also  aa  collateral  security 
for  the  repayment  of  the  money  paid  by 
it  on  said  checks,  the  plaintiff  agreed  with 
defendant  that  the  said  alleged  balance 
should  be  applied,  as  far  as  necessary,  to 
the  repayment  of  the  money  advnnced  or 
paid  by  the  defendant  on  the  said  clKcks, 
etc. 

The  plaintiff,  in  bis  reply  to  the  answer, 
says:  That  it  is  true  that  tbe  plaintlfi 
was  sheriff  of  Union  county  in  tbe  years 
1887  and  1888,  and  that  one  M.  L.  Stevens 
was  during  said  period  treasurer  of  said 
count.r,  and  It  hocame  the  duty  of  plain- 
tiff, as  such  sheriff,  to  pay  to  said  Stevens, 
as  such  treasurer,  from  time  to  time,  vari- 
ous sums  of  money  amounting  in  the  ag- 
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gregate  to  quite  a  large  sum  of  money; 
but  tt  is  untrue  that  the  said  Stevens  as 
treasurer,  "at  divers  times,  with  the 
consent  and  at  the  request  of  the  plain 
tltt,  drew  checks  upoa  the  defendant  tor 
different  sums  of  money;"  and  It  is  also 
untrue  that  a  note  amounting  to  f  6,200 
was  deposited  with  the  defendant  by 
the  said  Stevens,  treanurer,  with  the 
consent  of  the  plaintiff,  as  collateral 
security  to  cover  and  protect  the  checks 
drawn  or  to  he  drawn  by  the  said  Ste- 
vens upon  the  defendant.  That  the  plain- 
tiff, as  sheriff,  did  execute  to  the  said 
Stevens,  as  county  treasurer,  his  note  for 
f6,270.76,  which  said  note  the  said  Stevens 
deposited,  as  plaintiff  is  informed  and  be- 
lieves, with  the  defendant,  after  its  matu- 
rity, and  without  the  knowledge  or  con- 
sent of  the  plaintiff;  and  the  said  note 
was  paid  by  the  plaintiff  to  said  Stevens, 
and  surrendered  to  the  plaintiff  by  the  de- 
fendant, witho'it  any  notice  to  the  plain- 
tiff that  the  defendant  had  or  held  any 
claim  upon  the  same.  That  it  is  untrue 
that  the  plaintiff  undertook  and  agreed 
with  the  defendant  and  the  said  M.  L. 
Stevens  to  pay  the  defendant  any  sum  of 
money  which  it  should  expend  in  cashing 
the  checks  or  drafts  of  the  ^aid  Stevens, 
or  to  deposit  money  with  the  defendant 
to.be  applied  to  the  repayment  of  such 
sums. as  the  defendant  had  advanced  or 
should  advance  on  the  checks  of  said  Ste- 
vens, or  that  the  plaintiff  obligated  himself 
to  the  defendant,  or  in  any  way  assumed 
liability,  for  the  debts  of  the  said  Stevens 
in  any  sum  whatever, contracted  with  the 
defendant  by  check,  draft,  or  otherwise. 
That  It  is  true  that  the  defendant  bank 
surrendered  to  the  plaintiff  his  note,  exe- 
cuted to  the  said  M.  !>.  Stevens,  county 
treasurer,  for  the  sum  of  f  5,270.75,  but  it 
did  so  voluntarily,  without  any  notice  to 
the  plaintiff  that  it  had  or  held  any  claim 
against  him  on  account  thereof;  and  the 
plaintiff  paid  the  balance  due  by  him  on 
said  note  to  the  said  Stevens,  without  no- 
tice of  any  such  claim  on  the  part  of  the  de- 
fendant hank. 

On  the  trial  the  defendant  tendered  the 
Joilowing  issues:  "(1)  Was  the  money 
which  was  paid  out  by  the  defendant 
bank  upon  the  checks  of  M.  Lr.  Stevens, 
county  treasurer,  or  any  part  of  it,  ad- 
vanced and  paid  out  upon  the  credit  of 
plaintiff  and  for  his  benefit?  (2)  If  so, 
bow  much  was  so  paid  out  by  defendant? 
(3)  Was  the  note  tor  95,270.75.  mentioned 
lit  the  answer,  dated  September  12, 1887, 
and  signed  by  J.  P.  Horn,  sheriff,  and  due 
one  day  after  date,  assigned  to  the  de- 
fendant to  secure  any  money  that  defend- 
ant miicht  pay  out  on  the  checks  of  M.  L>. 
Stevens,  county  treasurer?  (4)  If  so, 
when  was  such  assignment  of  the  note 
made?  (6)  Uow  much  money  did  defend- 
ant pay  out  for  M.  L.  Stevens,  county 
treasurer,  on  account  of  this  assignment, 
over  and  above  what  has  been  paid  back 
to  It  by  deposit  of  M.  L.  Stevens,  county 
treasurer?  (6)  When  did  plaintiff  first 
have  notice  that  said  note  had  been  so 
assigned  to  defendant  bank?  (7)  What 
amount  was  owing  by  the  plaintiff  to 
M.  L.  Stevens,  county  treasurer,  at  the 
timeof  such  notice?"    His  honor  refused 


to  submit  these  issues  to  the  Jury,  or  any 
one  of  them,  iind  the  defendant  excepted ; 
plaintiff's  counsel  having  ob]ected  to  the 
i|«ue8  tc>ndered  by  the  defendant.  His 
honor  then  submitted  to  the  Jury  the  fol- 
lowing Issues,  to  which  the  Jury  respond- 
ed  as  hereinafter  stated:  "(I)  Did  the 
plaintiff  undertake  and  agree  with  the  de- 
fendant that  he  would  repa^'  to  defendant 
such  sum  as  it  should  pay  out  on  tbe 
checks  of  hi.  Ij.  Stetvens,  county  treas- 
urer? Answer.  No.  (2)  Does  any  sam 
BO  advanced  by  defendant  upon  the  said 
checks  remain  unpaid?  A.  No.  (3)  Did 
the  plaintiff,  at  the  time  the  defendant 
surrenderefi  to  him  bis  note  to  M.  L.  Ste- 
vens for  f 5,270.75,  agree  that  the  defend- 
ant might  deduct  from  his  deposit  the 
amount  then  due  by  said  Stevens  to  de- 
fendant? A.  No.  (4)  Did  defendant  take 
the  note  of  plaintiff  to  said  SteVens  after 
maturity?  A.  By  consent,  yea;  IStb  of 
September.  1887.  (6i  Did  the  plaintiff,  at 
the  time  said  note  was  surrendered  to 
him,  have  any  notice  of  defendant's  claim 
against  said  note?  A.  No."  To  the  sub- 
mission of  these  Issues  the  defendant  ex- 
cepted. 

The  plaintiff  requested  the  court  to  give 
the  Jury,  among  other  instructions,  tbe  fol- 
lowing: "(1)  Even  if  the  defendant  ad- 
vanced money  upon  the  checks  of  M.  L. 
Stevens,  C.  T.,  at  the  instance  and  request 
of  the  plaintiff,  and  upon  his  promise  to 
repay  the  same,  yet,  if  the  defendant,  in 
making  such  advancements,  relied  in  any 
measure  upon  said  Stevens,  and  not  solely 
upon  the  plaintiff's  promise,  and  the 
promise  of  the  plaintiff  was  simply  supers 
added  to  that  of  said  Stevens.  In  such  case 
there  arose  no  liability  against  the  plain- 
tiff, and  the  Jnry  should  answer  the  first 
issue  in  the  neeatire.  (2)  As  to  tbe  third 
issue,  if  the  jury  believe  the  evidence,  there 
was  no  express  agreement  on  the  pari  of 
the  plaintiff,  and  no  implied  agreement, 
unless  the  plaintiff  knew  at  the  time  that 
the  defendant  held  tbe  same  as  collateral 
security. "  The  court  gave  the  same,  add- 
ing to  the  first  the  following:  "But  If  tbe 
Jury  believe  that  money  was  advanced  on 
tbe  checks  of  M.  L.  Stevens,  at  the  In- 
stance and  request  of  plaintiff,  and  upon 
his  promise  to  repay  the  same,  if  the  de- 
fendant bank  In  making  said  advance- 
ments trusted  to  one  of  tbe  parties  more 
than  to  the  other,  but  did  in  fact  trust  to 
one  together  with  tbe  other,  the  plaintiff 
would  be  liable,  and  the  jury  should  an- 
swer tbe  first  issue  *  Yes.'"  The  defendant 
excepted. 

The  defendant  requested  the  court  to 
give  the  Jury  the  following,  among  numer- 
ous other  special  instructions.  Itdecllned 
to  do  so.  and  the  defendant  excepted: 
"  (7)  If,  when  the  notice  spoken  of  by  tbe 
witness  Wolfe  wa^  served  upon  the  plain- 
tiff, as  testlQed  by  Wolfe,  the  plain tift  re- 
plied to  said  notice:  'I  will  go  and  we 
Lee,  and  have  the  matter  settled  up.  I 
will  get  a  settlement  if  I  can ; '  and  there, 
after  the  bank  acted  to  its  damage  upon 
the  supposition  that  tbe  plaintiff  admit- 
ted his  liability,  the  plaintiff  is  estopped 
to  deny  the  affirmative  of  the  first  issue, 
and  the  Jury  will  answer  that  issue  '  Tes,' 
though  they  may  believe  that  the  plain- 
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tiff  did  nut  intend  In  bis  interview  with 
Wolfe  to  admit  bis  liability  for  the  treaa- 
orer'8  overdraft.  (8)  Upon  the  statement 
of  plaintiff  as  to  what  occurred  between 
biro  aud  the  officer  of  the  bantc  as  to  bis 
liability  for  the  overdraft  of  tbe  county 
treasurer  he  is  estopped  to  deny  the  affirm- 
ative of  tbe  first  issue  if,  after  such  occur- 
rences, the  officer  of  tbe  bank,  reasonably 
believing  that  plaintiff  admitted  his  lia- 
bility, acted  upon  such  belief  to  the  dam- 
ago  of  the  bank,  and  the  Jury  will  answer 
•  Yes '  to  the  first  Issue. "  The  court,  after 
calling  the  attention  of  the  ]ury  to  the 
evidence  that  bore  on  tbe  instruction  of 
the  defendant  that  was  given,  gave  this 
instractlon,  to- wit:  "If  the  Jut7  believe 
that  the  plaintiff  never  authorised  defend- 
ant bank  to  fumlHb  money  tu  M.  L.  Ste- 
vens, and  denied  bis  liability  for  money 
paid  out  upon  the  checks  of  said  M.  L. 
Stevens,  and  did  not  give  tbe  officer  of  the 
bank  reasonable  grounds  to  believe  that 
be  was  liable  for  money  pnid  out  by  it  on 
tbe  checks  of  said  M.  L.  Stevens,  then  the 
Jury  Will  answer  the  first  Issue '  No ; ' "  and 
defendant  excepted. 

Verdict  and  judgment  for  plaintiff,  and 
tbe  defendant  appealed. 

Barwelt  A  Walker  and-J.  .7.  Fann,  for  ap- 
pellant. Batcbelor  <£  Deverenx  and  Cor- 
tngtoB  A  Adkma,  for  appellee. 

Mbrrimon,  C.  J.,  (atter  stattn/c  tbe  facts 
aa  above.)  Tbe  pleadings  raised  but  one 
principal  issue  of  fact.  Tbe  defendant,  In 
Its  answer,  admitted  to  be  true  the  alle- 
gation of  the  complaint  that  the  plaintiff 
had  from  time  to  time  deposited  money 
with  It,  aggregating  the  sum  specified,  and 
had  drawn  his  check  upon  It,  as  alleged, 
for  divers  sums  of  money  aggregating  the 
sum  specified,  which  were  duly  paid:  but 
It  denied  that  any  balance  was  due  to  the 
plaintiff,  except  the  sum  of  $365^69;  and 
alleged  further,  as  matter  of  principal  de- 
fense, that  It  had,  at  tbe  request  and  by 
direction  of  the  plaintiff,  and  for  hlH  bene- 
fit, paid  divers  checks  for  money  to  tbe 
amount  alleged,  drawn  upon  it  by  M.  L. 
Stevens,  treasurer  of  the  county  of  Union, 
leaving  the  balance  admitted  to  be  due. 
This  the  plaintiff  denied,  and  thus  was 
raised  tbe  material  issue  of  (act.  The  oth- 
er issues  submitted  to  thn  Jury,  aud  oth- 
ers proposed  by  tbe  defendant,  but  not 
submitted,  were  incidental,  nut  necessa- 
rily tu  be  tried,  and  might  have  been  omit- 
ted. The  first  issue  in  order  submitted  to 
the  Jury,  though  notso  preciseand  formal 
as  it  might  have  been,  sufficiently  em- 
bodied that  raised  as  indicated.  It  em- 
braced and  presented  fully  the  whole  mat- 
ter in  dispute;  and  the  parties,  on  the 
trial  of  It,  could  have  produced  all  perti- 
nent, competent  evidence,  under  proper  In- 
structions from  tbe  court.  The  Jury  could 
readily  have  understood  Its  meaning  and 
merits,  and  rendered  a  just  verdict.  If  the 
allegation  of  the  defendant  was  found  to 
be  true,  then  the  balance  due  the  plaintiff 
was  the  sum  it  admitted  to  be  due  to  him. 
If  It  were  found  not  to  be  true,  then  tbe 
plaintiff  was  entitled  to  Judgment  for  the 
sum  demand  by  the  complaint.  The  first 
Issue  proposed  by  the  defendant  was  not 
sufficiently  direct;  It  would  settle  a  ma- 


terial, incidental  fact  Involved  In  the  issiiie 
really  raised  by  the  pleadings.  Moreover, 
the  first  Issue  submitted  gave  tbe  defend- 
ant tbe  largest  opportunity  to  prove  his 
alleged  defense,  and  this  was  sufficient. 
The  second,  third,  fifth,  and  seventh  Issues 
proposed  by  the  defendant  were  not  raised 
by  the  pleadings.  Tbey  had  reference  to 
matters  not  controverted.  The  fourth 
and  sixth  Issues  proposed  were  embraced 
by  the  fourth  and  fifth  issues  submitted 
to  the  jury.  Merely  incidental  and  imma- 
terial issues  ought  not  ordinarily  to  besub- 
mltted.  They  may,  and  oftentimes  do, 
contuse,  or  tend  to  confuse,  the  Jury ;  and, 
when  they  do,  this  will  be  ground  fora 
new  trial,  if  proper  objection  Is  made  In 
apt  time.  In  this  case  we  cannot  see  that 
the  defendant  probably  suffered  prejudice 
by  reason  of  the  issues  submitted.  TbOEte 
were  quite  as  pertinent  as  those  proposed 
by  it.  Tbe  exception  to  the  issues  can  not, 
therefore,  be  sustained. 

MucD  of  the  evidence  produced  on  the 
trial  was  conflicting  and  indefinite.  While 
parts  of  it  tended  to  prove,  as  alleged  by 
the  defendant,  that,  at  the  request  and  by 
the  direction  of  the  plaintiff,  it  paid  checto 
drawn  upon  it  by  Stevens,  treasurer,  and 
he  agreed  to  pay  It  for  honoring  sucb 
checks,  there  was  also  some  evidence  from 
which  tbe  jury  might  have  Inferred  that 
tbe  plaintift  promised  to  pay  the  defend- 
ant tbe  sum  of  money  advanced  to  Ste- 
vens, treasurer,  on  his  own  account,  if  he 
failed  to  do  so.  The  plaintiff  testified, 
among  other  things,  that  he  never  request- 
ed or  directed  the  defendant  to  pay  such 
checks,  nor  promised  tp  pay  It  for  doing 
so.  There  Was  evidence  that  repeatedly 
he  was  told  by  defendant's  agents  that  it 
held  him  responsible  on  such  account,  and 
be  did  not  deny  his  liability;  that  he  said 
he  would  see  Stevens,  treasurer,  and  make 
him  account,  etc.  It  was  also  testified  by 
tbe  officers  of  the  defendant  "  that  there 
was  nothing  upon  the  books  of  the  bank 
going  to  show  any  charge  of  StevenA' 
overdraft  against  Home;  that,  according 
to  the  custom  of  their  hank,  and  by  th£ 
usual  methods  of  doing  business,  if  the 
bank  looked  to  Home  for  any  money  ad- 
vanced to  Stevens,  Home  ought  to  have 
been  required  to  draw  on  tbe  bank  for 
tbe  amount,  and  this  check  should  harre 
been  charged  to  him  and  credited  to  Ste- 
vens; thatevenadeposltorcouldnotdraw 
out  his  own  money  from  tbe  bank  Without 
giving  his  check  for  it,  and  that  no  money 
was  paid  out  except  upon  the  order  of  the 
president,  unless  a  check  was  drawn,  or^ 
note  was  made.  This  was  not  only  the 
custom  of  their  bank,  but  was  a  general 
custom  witb  banks."  This  and  like  evi- 
dence, tending  to  prove  that  the  defend- 
ant did  not  at  first  charge  tbe  plaintiff 
with  the  sums  of  money  it  paid  in  honor- 
ing the  checks  of  Stevens,  treasurer,  but 
looked  to  him  to  repay  the  amounts  so  ad- 
vanced to  Stevens,  treasurer,  on  his  own 
account, If  be  failed  to  do  so,  was  not  very 
strong.  Still  the  plaintiff  might  insist, 
as  It  seems  he  did,  that,  if  the  jury  believed 
from  all  the  evidence  be  simply  undertook 
to  pay  tbe  debt  of  Stevens,  treaHurer,  be 
would  not  be  liable,  because  such  under- 
taking and  promise  was  not  In  writing,  ' 
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and  therefore  void.  Code.  §  1562.  The 
first  special  instruction  bad  reference  to 
tlie  aspect  of  tbe  case  presented  by  tlie  evi- 
dence }ust  referred  to.  It  must  be  said 
tliat  tliis  instruction  was  vague,  and  not 
very  intelligible;  still  it  can  be  seen  tliat 
tbe  purpose  was  to  aslc  the  court  to  in- 
struct tbe  jury  that,  if  they  should  find 
that  the  plaintiff  promised  and  undertook 
to  pay  the  debt  of  Stevens,  treasurer,  due 
to  the  defendant.  If  be  failed  to  do  so, 
then  such  agreement  and  promise  would 
be  void  under  tbe  statute  of  frauds.  As 
there  was  some  evidence  presenting  such 
view  of  the  case,  tbe  court  might  give  the 
instruction,  modified  by  what  it  added 
thereto.  The  addition  was  cautionary, 
and  intended  to  prevent  the  jury  from  be- 
ing misled, — to  i;ell  them,  in  that  connec- 
tion, that  if,  on  the  contrary,  the  plaintiff 
was  a  principal  in  the  debt  created  by  tbe 
advancement  of  tbe  money,  along  with 
Stevens,  then  be  would  be  liable.  Hence 
the  court  said,  in  giving  the  instruction : 
"If  the  defendant  bank,  in  making  stiid  ad- 
vancements, trusted  to  one  of  the  parties 
more  than  to  the  other,  but  did  in  fact 
trust  to  one  together  with  tbe  other,  the 
plaintiff  T^ould  be  liable,"  etc.  The  in- 
struction, given  simply  as  asked  for,  might 
have  misled  the  jury,  but,  as  modified 
and  explained  by  tbe  court,  It  was  not 
misleading;  certainly,  taken  In  connec- 
tion with  the  numerous  instructions  given 
at  the  request  of  the  defendant.  The  sec- 
ond exception  cannot,  therefore,  be  sus- 
tained. 

The  third  exception  is  clearly  unfound- 
ed. Tbe  instruction  must  be  taken  in  con- 
nection with  the  issue  to  which  it  refers. 
The  whole  of  the  evidence  pertinent  went 
to  prove  that  at  the  time  tbe  plaintiff  re- 
ceived the  note,  as  mentioned  in  the  issue, 
he  made  no  agreement  to  pay  tbe  defend- 
ant the  monpy  It  advanced  to  pay  the 
checks  drawn  by  Stevens,  treasurer. 
Moreover,  the  evidence  pertinent  went  to 
prove,  further,  that  the  defendant  received 
tbe  note  from  Stevens  as  collateral  securi- 
ty, after  It  was  due;  and  tbe  plaintiff  had 
no  notice  or  knowledge  of  the  fuct  that 
the  defendant  had  it  for  any  purpose  un- 
til after  be  had  paid  and  discharged  the 
same;  s<i  that  the  defendant  could  not 
avail  itself  of  the  note  for  any  purpose. 
Code,  §  177;  Martin  v.  Richardson.  68  N. 
C.  255;  ,Wfaedbee  v.  Reddick,  79  N.  C.  521 ; 
Pngh  V.  Grant,  86  N.  C.  39. 

The  defendant  was  not  entitled  to  have 
tbe  seventh  special  instruction,  asked  for 
by  It.  What  the  plaintiff  said  on  the  oc- 
casion therein  referred  to  was  not  a  prom- 
ise to  pay  the  claim  of  the  defendant,  nor 
was  It  an  admission  that  he  was  bound 
for  tbe  same,  nor  could  the  defendant  rea- 
sonably act  upon  it  as  such  promise 
or  admission.  Besides,  what  was  said 
must  be  taken  in  connection  with  other 
evidence,  going  strongly  to  prove  that 
tbe  defendant's  officers  and  agents  well 
knew  that  the  plaintiff  denied  his  liability 
as  claimed  by  it.  Moreover,  there  was 
no  evidence  tending  to  prove  that,  after 
tbe  occasion  referred  to,  the  defendant  suf- 
fered any  disadvantage  or  damage  by  rea- 
son of  any  reliance  it  placed  on  what  tbe 
plaintiff  said.    After  that  time  It  surren- 


dered the  note  mentioned  to  tbe  plaintiff, 
but,  for  reasons  already  stated,  it  bad  no 
right  to  have  or  withhold  it  from  him; 
be  had  paid,  and  effectually  discharged, 
and  was  entitled  to  have  it.  For  the  like 
reasons,  tbe  court  properly  declined  to 
give  the  eighth  special  Instruction  asked 
for  by  tbe  defendant.  It  might  well  have 
declined  to  do  so,  upon  the  ground  that  It 
had,  in  substance,  given  tbe  seventh  and 
eighth  instructions  in  several  prior  Rpecial 
instructions  asked  for,  which  it  granted 
without  qualification.  The  last  instruc- 
tion the  court  gave  the  jnry  was  appro- 
priate,—certainly,  not  objectiooable.— 
just  after  the  numerous  special  instruc- 
tions it  had  given  at  the  request  of 
the  defendant's  counsel.  Indeed,  having 
directed  the  attention  of  the  Jury  to  the 
view  of  the  evidence  contended  for  by  the 
defendant,  Itfalrly,  in  tbe  same  connection, 
directed  their  attention  to  the  other  view 
thereof,  contended  for  by  the  plaintiff. 
This  wasfair  and  just.  Thedefendant  baa 
no  just  ground  of  complaint  against  the 
court  because  of  the  instructions  it  gave 
orthose  which  it  refused  toglve.  It  gave, 
in  substance,  all  the  Instructions  tbe  de- 
fendant asked  for.    Judgment  affirmed. 


aoe  u.  o. 
Mitchell  v.  HoGOABn. 


tn) 


(Swarenie  Court  of  North  CaroUna.     Feb.  10, 
189X.) 

Wnxa — CoHSTBUonoN— Triait— HABHisas  Kkbob. 

1.  A  devise  to  two  speoifled  devisees  of  "ona 
tract  or  parcel  of  land,  *  *  *  to  be  divided 
between  the  two  as  follows:"  specifying  the 
manner  of  division,  and  reciting  tlutt  one  of  the 
devisees  should  tiave  a  descrilied  portion,  gives 
eacli  devisee  a  portion  in  severalty,  and  does  not 
create  a  tenancy  in  common  of  the  whole. 

2.  Tbe  will  provided  that  the  dividing  line 
should  begin  "near  the  place  called  the  '  water- 
ing hole;'  •  •  •  thence  running  straight  to 
the  back  Una, "  etc.  Held,  that  where  the  parties 
difTered  as  to  the  location  of  the  "watering  hole" 
intended  by  testator,  that  qaestion  was  for  the 
Jury. 

8.  Where  such  Isarte  is  properly  submitted  to 
the  jury,  the  fact  that  the  trial  judge  states  that 
the  parties  are  tenants  in  common  is  harmless. 

Appeal    from     superior     court,   Bertie 
county. 

It  appears  that  George  Wynnn  died 
many  years  ago  in  the  county  of  Bertie, 
leaving  a  will,  which  was  duly  prrtven, 
wherein  he  devised  part  of  his  real  estate, 
as  follows:  "I  give  unto  my  daughter, 
Elizabeth  Burden,  and  my  grandson, 
George  H.  Mitchell,  one  tract  or  parcel  of  - 
land  adjoining  the  lands  of  Elisha  Hog- 
gard  and  Giles  Mitchell,  lying  on  tbe  south 
side  of  the  road  leading  from  Giles  Mitch- 
ell's to  Windsor,  to  be  divided  between  the 
two  as  follows :  The  dividing  line  to  begin 
near  the  place  called  the 'watering  bole' 
on  the  road ;  thence  running  straight  to 
the  back  line,  so  that  my  daughter  Ellc- 
abeth  shall  have  adjoining  tbe  lands  of 
Abram  Burden,  her  husband,  and  Giles 
Mitchell  and  George  U.  Mitchell,  to  Ibo 
parcel  adjoining  Elisha  Hoggard  and  oth- 
ers, to  them  and  their  heirs,  forever." 
And  there  is  no  other  part  of  tbe  will  re- 
lating to  the  same,  or  affecting  It.  The 
plaintiff  is  the  male  devisee  mentioned  in 
this  clause  of  the  ^111,  and  the  defendant 
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claims  the  land  In  qnestloa,  deriving  title 
titereto  from  the  feiae  devisee  therein  men- 
-tloned.  The  action  is  bronght  to  recover 
possesBlon  ol  part  of  the  land  bo  devised 
to  the  plaintiff  and  as  specitted  in  the 
complaint.  He  alleg^es  and  contends  that 
the  "  watering  hole  on  the  road, "  des- 
ignated in  the  devise  as  the  beginning 
of  the  bonndary'  line,  is  at  a  point  al- 
leged and  specifled  in  the  complaint, 
and  that  the  defendant  is  in  the  posses- 
sion of  land  described  on  the  plaintiff's 
side  of  that  line,  etc.  The  defendant,  in 
bis  anstver,  admits  the  will  and  the  de- 
vise therein ;  alleges  that  he  is  the  owner 
of  the  land  so  devised  to  the  feme  devisee 
mentioned ;  and  denies  that  he  is  In  pos- 
session of  any  part  of  the  plaintiff's  land, 
etc.  The  case  settled  on  appeal  States 
that  on  the  trial  one  of  the  main  points 
in  the  controversy  was  the  location  of  the 
banning  point  on  the  road  for  dividing 
the  land,— that  is,  the  "watering  hole," 
— each  party  claiming  a  different  location. 
The  following  Issae  was  submitted  to  the 
]ary :  "Is  the  plaintiff  entitled  to  the  pos- 
session of  the  land  described  In  the  com- 
plaint?" The  plaintiff  asked  the  court, 
npon  the  pleadings,  proofs,  and  admissions 
of  the  defendant,  to  answer  that  issue 
"Yes."  This  thecourt  refused, saying  that 
he  would  reserve  any  qnestions  growing 
out  of  the  pleading  and  tenancy  in  com- 
mon till  after  the  verdict.  To  the  refusal 
ao  to  instruct  the  Jury  the  plaintiff  ex- 
cepted. The  jury  answered  the  issue 
thus:  "No;  weflndthewaterhule  claimed 
by  the  defendant  the  starting  place." 
Upon  the  return  of  the  verdict  the  plain- 
tiff o^aln  asked  for  Judgment  for  the  pos- 
session of  the  land  with  the  defendant, 
which  was  refused  by  the  court,  and  the 
plaintiff  again  excepted.  There  was  no 
evidence  of  any  ouster  of  plaintiff  by  de- 
fendant, or  demand  of  plaintiff  to  be  let 
into  possession,  and  refusal  by  defendant; 
no  demand  of  plaintiff,  as  averred,  that 
the  court  should  instruct  the  Jury  to  re- 
spond to  the  issue,  "  Tes. "  .  His  honor  in- 
etrncted  the  Jury  that,  as  a  matter  of  law, 
plaintiff  and  defendant  were  tenants  In 
common.  And  the  dispute  was  the  begin- 
ning point  on  the  road,— plaintiff  claiming 
one  place,  and  defendant  another;  and  it 
was  for  them  to  say  from  the  evidence 
which  point  was  intended  by  the  testator. 
George  Wynne;  and  they  responded  ac- 
cordingly. Thecourt  refused  the  last-re- 
cited request,  alleging  as  a  reason  therefor 
that  there  was  no  evidence  that  the  plain- 
tiff had  demanded  beforesuitto  be  let  into 
posBPsslon,  and  no  ouster  on  the  part  of 
defendant,  and  no  evidence  that  defend- 
ant was  in  possession  of  any  part  of  the 
land  claimed  by  plaintiff.  Upon  the  ver- 
dict the  court  gave  Judgment  for  the  de- 
fendant, and  the  plaintiff  appealed  to  this 
court. 

R.  B.  Peebles  and  W.  D.  Praden,  for  ap- 
pellant.   D.  C.  Winston,  for  appellee. 

Merrimon,  C.  J.,  (after  stating  tbe  facts 
as  above.)  The  case  settled  on  appeal  is 
not  at  all  free  from  confusion.  It  seems 
that  the  plaintiff  contended  on  the  trial 
that  he  and  defendant  were  tenants  in 
common  of  the  land  in  controversy,  and 


the  court  so  held ;  but  it  held  further,  is 
this  connection,  that  there  was  no  evi- 
dence of  ouster  of  the  plaintiff,  or  demand 
on  bis  part  that  he  be  let  into  posHession. 
But  such  questions  were  certainly  not 
raised  by  the  pleadings  in  any  view  of 
them.  The  complaint  plainly  alleges  that 
the  plaintiff  is  the  owner  of  the  land  there- 
in specifled;  that  the  defendant  Is  wrong- 
fully in  possession  thereof,  and  unlawfully 
withholds  the  same,  etc.  This  the  defend- 
ant denies;  and,  as  to  the  possession,  a 
proper  issue  raised  was  submitted  to  the 
jury.  Tbe  parties  both  claim  under  the 
devise  above  recited.  It  seems  that  tbe 
court  was  of  opinion  that  this  devise  made 
the  parties  tenants  in  common,  and  hence 
the  opinion  expressed,  that  they  were. 
We  think  such  opinion  was  not  well  found- 
ed, and  therefore  the  plaintiff  was  not  en- 
titled to  any  benefit  from  it  in  any  aspect 
of  the  case.  The  devise  mubt  be  construed 
as  a  whole,  and  the  intention  of  tbe  tes- 
tator must  prevail.  Tbe  first  part  of  tbe 
devising  clause  simply  declares  the  testa- 
tor's purpose  to  devise  the  tract  to  the 
devisees  named;  but  in  that  immediate 
connection  he  qualifies,  explains,  and 
makes  his  purpose  specific  by  designating 
and  specifying  a  "dividing  line,"  cutting 
the  tract  Into  two  distinct  parts,  and  de- 
vising to  his  daughter  named  the  part  de- 
scribed, situate  on  one  side  of  that  line, 
and  to  the  plaintiff  the  other  part,  suffi- 
ciently designated,  situate  Immediately  on 
tbe  opposite  side  of  that  line.  The  clear 
purpose  was  to  divide  the  tract  Into  two 
parts,  and  devise  one  part  to  tbe  plaintiff 
in  severalty,  and  the  other  part  .to  the 
other  devisee  In  severalty.  It  seems  that 
the  real  dispute  on  the  trial  was  as  to  the 
true  location  of  the  "  dividing  line. "  It  is 
stated  In  the  case  settled  on  appeal  that 
"one  of  tbe  main  points  in  tbe  controversy 
was  the  location  of  tbe  beginning  point 
on  the  road  for  dividing  the  land, — that 
Is,  the  '  watering  hole,' — each  party  claim- 
ing a  different  location. "  So  far  as  we  can 
see,  tbe  parties  were  not  tenants  in  com- 
mon, and  no  question  in  that  respect  could 
arise.  The  plalntlD  contended  that  the 
"watering  bole"  was  at  one  point;  tbe 
defendant,  that  it  was  at  a  different  point 
on  the  road  mentioned ;  and  tbe  true  loca- 
tion of  the  "dividing  line"  depended  upon 
whether  the  contention  of  the  plaintiff  or 
that  of  the  defendant  was  well  founded. 
The  cause  of  action  and  the  pleadings 
might  appropriately  and  pertinently  raise 
such  contentions.  It  sufficiently  appears 
that  such  was  the  real  ground  of  the  con- 
troversy, and  the  court  Instructed  the  Jury 
that  "it  was  foi  them  to  say  from  the  evi- 
dence what  point  was  intended  by  the  tes- 
tator,"  etc.  There  was  no  exception  to 
this  Instruction.  The  evidence  produced 
on  tbe  trial  was  sent  up.  It  tended  very 
strongly  t6  prove  that  the  "watering 
hole"  was  at  the  point  contended  by  tbe 
defendant,  and  tbe  Jury  so  found,  upon 
the  verdict  the  court  properly  gave  Judg- 
ment ior  the  defendant.  It  Is  true,  as  we 
have  seen,  that  the  court  erroneously  said 
on  the  trial  that  tbe  parties  were  tenants 
in  common  of  the  land;  but  the  opinion 
thus  expressed  was  immaterial,  and  not 
at  all  pertinent.    It  did  not,  in  its  nature. 
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mislead  or  distract  tbe  minds  of  the  Jary 
OB  to  tbe  Issue  subtnitted  to  them.  It  bad 
no  application.  It  is  not  suggested,  nor 
does  it  appear,  ttaat  it  did.  It  was  barm- 
less,  and  therefore  not  ground  for  a  new 
trial.  Tbe  judgment  must  therefore  be 
affirmed. 


O08  N.  C.  121) 

Wilson  et  al.  ▼.  Ctty  of  Cbablottk. 

ISwpreme  Court  of  North  CaroUna.    Feb.  Ifl, 
1891.) 

Watib  Compamt— Contbaot  wtth  Citt— Bbicaoh. 

A  contract  between  a  cltr  and  a  water- 
irorks  company  provided  tHat,  if  tlie  company 
tbould  fail  at  any  time  to  furnish  an  adequate 
supply  of  water  for  all  fire,  sanitary,^and  other 
public  purposes,  no  rent  abonld  be  paid  by  the 
tity  daring  the  time  of  such  failure.  A  sabse 
■uent  paragraph  provided  that  the  company 
'guarantied  at  all  times  to  furnish,  if  required, 
»  »  •  a  sufficient  force  or  pressure  to  throw"  a 
certain  amount  of  water  a  specified  distance. 
Held,  that  the  company's  failure  to  comply  with 
the  latter  requirement  did  not  entitle  the  ctty  to 
suspend  payment  of  rent,  but  its  remedy  was  by 
action  for  breach  of  ({uaranty. 

Apppal  from  superior  court.  Mecklenburg 
county ;  Philips,  Judge. 

It  appears  that  certain  contractors  en- 
tered idto  an  agreement  on  the  17th  day  of 
March,  1881,  with  the  defendant,  tbe  city 
of  Chanotte,  that  they  would  "erect  and 
establish.  In  or  near"  that  city,  "a  system 
of  water-works,  with  all  necessary  mains, 
pipes,  hydrants,  fixtures,  and  appurte- 
nances of  every  kind,  to  supply  said  city 
with  pure  and  wholesome  water,  fit  for 
domestic  purposes,  and  sufflrlent  for  all 
purposes"  specified,  the  same"  to  be  of  the 
best  material,  and  cunutructed  in  work- 
innn-Uke  manner,"  etc.  Afterwards,  the 
Charlotte  City  Water-Works  Company 
was  Incorporated  and  organized,  and,  as 
it  might  do,  with  the  consent  of  the  de- 
fendant, it  assumed  and  became  a  party  in 
place  of  tbe  said  contractors  to  the  said 
agreement.  It  is  alleged  In  the  complaint 
that  the  said  water-wurks  company  es- 
tablished and  completed  Hu<*h  a  system  of 
water-works,  and  "furuished  defendant 
with  water  from  Ist  of  July,  1887,  to  3l8t 
December,  1887,  as  provided  in  said  con- 
tract, and  In  all  other  respects  performed 
Its  part  of  said  contract  with  defendant;" 
and  that  it,  during  the  time  specified,  sup- 
plied "all  water  necessary  for  fire,  sani- 
tary, and  other  public  purposes;  that,  as 
rental  for  the  use  of  the  eighty -eight  hy- 
drants aforesaid  for  said  six  months,  the 
defendant  became  and  was,  under  and  by 
virtue  of  said  contract,  indebted  to  said 
water-works  company  in  the  sum  o( 
twenty -two  hundred  dollars ;"  that  after- 
wards, "on  the  25th  of  February,  188S,  the 
said  water-works,  for  value,  duly  assigned 
to  these  plaintiffs  tbeir  said  claim,  de- 
mand, and  cause  of  action  therefor 
a'gainst  tbe  defendant;"  that  plaintiffs 
made  demand  for  payment  of  the  defend- 
ant, which  was  refused,  etc.  It  is  admitted 
in  the  answer  that  water-works  were 
erected,  "but  the  defendant  denies  that 
from  July  1,  188T,  to  December  81,  1887,  the 
water- works  company  furnished  necessary 
water  for  fire,  sanitary,  and  other  public 
purposes,  as  stipulated  in  said  contract." 
It  admits  tbe  agreement,  and  the  alleged 


demand,  but  denied  other  material  allega. 
lions  of  tbe  complaint.  It  denies  that  tlie 
said  company  kept  and  ijerformed  its  part 
of  tbe  said  agreement  during  tbe  time 
specified,  or  at  all,  and  alleges  that,  by  Its 
failure  to  do  so,  the  defendant,  at  and  next 
before  tbe  time  of  the  alleged  aaslg^oment 
of  claim  to  the  plaintifls,  was  greatly  en- 
damaged, to  tbe  amount  of  five  thoasand 
dollars;  that  it  owed  defendant  that 
sum,  and  pleads  the  same  as  a  set-oti,  etc 
It  is  further  alleged  that  tbe  said  company 
did  not  at  any  time  "furnish  a  sufficient 
force  or  pressure  to  throw  from  any  five 
(5)  of  said  fire  hydrants,  at  one  and  tbe 
same  time,  through  one-inch  noEsles,  and 
fifty  feet  of  two  and  a  bait  inch  boae,  fire 
streams  of  water  to  the  height  of  seventy- 
five  feet,  and  in  fact  tbe  works  were  so 
negligently  constructed  that  the  force  or 
pressure  so  guarantied  in  section  7  of  tbe 
contract  could  not  at  any  time,  or  nnder 
any  circumstances,  be  furnished."  The 
agreement  mentioned  contained,  among 
others,  the  following  clnuses:  "(6)  That 
if  the  said  contractors  shall  faU,  at  any 
time  after  tbe  said  water-works  are  com- 
pleted, to  furnish  an  adequate  supply  of 
water  for  all  fire,  sanitary,  and  other  pub- 
lic purposes,  as  herein  stipulated,  except- 
ing by  reason  of  accidents  or  injury  to 
machinery  and  making  necessary  repairs, 
iio  rent  shall  be  paid  by  the  city  of  Char- 
lotte during  tbe  time  of  such  failure.  And 
If  they  shall,  at  any  time,  for  a  period  of 
three  months,  continuously  fall  to  give  an' 
adequate  supply  of  water  for  all  the  pur- 
poses herein  enumerated,  then  this  con- 
tract shall  cease  and  be  at  an  end.  (7) 
That  they  guaranty  at  all  times  to  tur- 
nish,  U-reqntred,  one  hundred  gallons  of 
water  per  day  of  twenty -four  hours  for 
each  inhabitant  of  the  city  of  Cliariotte, 
and  a  sufficient  force  or  pressure  to  tijrow 
from  any  five  of  said  fire  hydrants,  at  one 
and  the  Banr>e  time,  through  one-incb  noz- 
Eles,  and  fifty  feet  of  two  and  a  bait  Inch 
hose,  five  streams  of  water,  to  the  height 
of  seventy-five  feet."  Appropriate  issues, 
raised  by  the  pleadings,  were  submitted 
to  a  jury. 

On  the  trial  the  plaintiffs  prodoced  evi- 
dence tending  to  proye  the  material  allega- 
tions of  the  complaint,  except  tbat  their 
own  witness  testified  that  tbe  water- 
works did  not  and  coald  not  throw  water 
to  the  height  of  75  feet,  as  it  contracted  to 
do  in  the  seventh  paragraph,  set  forth 
above,  of  the  said  agreement.  The  prin- 
cipal witness  of  the  plaintiffs,  among  other 
things,  testified  that  "the  city  used  tbe 
water-works  for  two  or  three  weeks  prior 
to  1st  July.  1882.  It  paid  rent  troro  tbe 
1st  July.  1882,  to  1st  July,  1887,  in  quarter- 
ly installments.  It  used  the  water-works 
from  tbe  1st  July,  1887,  to  the  let  Janu- 
ary, 1888,  for  all  purposes,  and  'just  as  it 
bad  before.  The  water  supply  and  serv- 
ice was  much  better  the  last  half  of  the 
year  1887  than  in  July,  1882.  We  bad  im- 
proved tbe  works,  giving  much  greater 
pressure.  The  water-works  company 
complied  with  its  contract  in  all  respects, 
excent  that  the  company  never  was  able, 
from  1882  to  1888,  to  furnish  a  sufficient 
force  or  pressure  to  throw  from  any  five  of 
its  fire  hydrants,  at  one  and  tbe  same 
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time,  ttarougb  one-incb  noscles,  and  fifty 
feet  of  twn  and  one-balf  inch  hose,  fire 
streams  of  water,  to  the  height  of  seventy- 
five  feet,  as  provided  by  the  seventh  clanse 
or  section  of  the  contract.  The  company 
famistaed  to  the  city  from  Ist  July,  1887,  to 
the  1st  January,  1888,  a  snfflclent  supply 
tor  all  practical  public  porposes,  and  this 
service  was  reasonably  worth  twenty-two 
hundred  doUanifor  that  period.  I  am  ac- 
qaainted  with  the  service  rendered  by 
water-worka  companies  in  other  citiea, 
and  that  in  Charlotte  is  superior  to  most 
of  them.  In  November,  1887,  experts  ex- 
amined the  works  at  the  Instance  of  the 
plaintiffs,  and  they  reported  that  the  works 
were  sufficient  for  the  city  for  all  Its  pres- 
ent purposes;  but  that  if  the  city  required 
the  five  streams  seventy-five  feet  at  the 
same  time,  as  provided  in  the  seventh 
claoseof  tbecon  tract,  then  alterations  and 
additions  would  have  to  be  made,  as  the 
present  works  were  inadequate  for  that 
purpose;  that  the  company  could  not 
comply  with  Its  provision  of  the  contract 
with  its  four-Inch  mains.  About  the  25th 
of  September,  1887,  two  tests, were  made 
at  my  Instance,  and  under  my  supervis- 
ion, to  see  if  the  five  streams  could  be 
thrown  from  five  hydrants  under  condi- 
tions named  in  the  seventh  clause  of  the 
contract.  We  failed  both  times.  (The 
pipes  could  not  stand  the  pressure.) "  The 
court  expresped  the  opinion  that  in  no  as- 
pect of  the  evidence  could  the  plaintiffs  re- 
cover. Thereupon  they  submitted  to  a 
judgment  of  nonsuit,  and  appealed  to  bis 
court. 

Jones  A  Ttllett,  for  appellants.  Barwell 
A  Walker,  for  appellee. 

Merbimon,  C.  J.,  (after  etuting  the 
facts.)  The  defendant,  inslstinK  that  the 
Charlotte  City  Water-Works  Company, 
mentioned,  had  failed  to  supply  the  city 
with  water,  as  by  Its  contract  it  was 
bound  to  do.  suBpended  the  further  pay- 
ment of  rent  claimed  by  that  company  to 
be  due  to  It,  to  the  amount  of  f  2,200.  The 
company  claimed  that  It  had  in  all  mate- 
rial respects  compiled  with  it^  contract, 
and  that  the  sum  of  money  mentioned  was 
due  to  it.  It  sold  Its  claim  for  such  rent 
to  the  plaintiffs,  and  they  demand  judK- 
ment  In  this  action  for  the  amount  so  al- 
leged tu  be  due.  It  Is  not  questioned  that 
the  plalntlfis  allege  a  cause  of  action,  and 
there  was  evidence  produced  on  the  trial 
tending  to  prove  the  material  allegations 
of  the  complaint,  except  in  a  single  respect, 
and  as  to  this  the  plaintiffs  insist  that  it 
was  not  material  in  this  action,  and  could 
not  affect  adversely  their  right  to  recover. 
It  this  is  true,  there  is  error,  because,  al- 
though the  evidence  was  in  some  respects 
coufilcting,  still,  if  it  bad  been  submitted 
to  the  Jury,  they  might  have  believed  so 
much  of  it  as  was  favorable  to  the  plain- 
tiffs  to  be  true,  and  rendered  a  verdict  in 
their  favor.  For  the  purpose  of  the  as- 
signment of  error,  tiie  evi'lence  must  be 
accepted  as  true.  The  court,  in  eOect,  ex- 
pressed the  opinion  that,  taking  the  evi- 
dence as  true  In  Its  most  favorable  aspect 
for  the  plaintiffs,  they  could  not  recover. 
The  plain  tiffs' alleged  cause  of  action  must 
be  treated  Just  as  if  the  water-works  com- 


pany was  the  present  plaintiff,  and  sn'ng 
upon  the  same.  They  bought  it  in  tho 
same  plight  and  condition  as  when  the 
company  owned  and  sold  it  tu  them,  and 
subject  to  tlie  rights  of  the  defendant  un- 
der the  agreement.  The  latter  provides 
in  the  sixth  paragraph  thereof,  among 
other  things,  that  if  the  company  named 
"shall  fall,  at  any  time  after  the  said 
water-works  are  completed,  to  furnish  an 
adequate  supply  of  water  for  all  fire,  sani- 
tary, and  other  public  purposes,  as  herein 
stipulated,  excepting  by  reason  of  acci- 
dents or  Injury  to  machinery  and  making 
necessary  repairs,  no  rent  shall  be  paid  by 
the  city  of  Charlotte  during  the  time  of 
such  failure."  The  seventh  paragraph  fur* 
ther  provides,  among  other  things,  that 
the  company  "guaranty  at  all  times  to 
furnish,  if  required,  *  *  *  a  sufficient 
force  or  .pressure  to  throw  from  any  five 
of  said  fire  hydrants,  at  one  and  the  same 
time,  through  one-inch  nozsles,  and  'fifty 
feet  of  two  and  a  halt  Inuh  huse,  five 
streams  of  water, to  the  height  of  seventy- 
five  feet. "  The  evidence  went  to  prove 
thatthecompany complied  with  the  agree- 
ment, and  that  the  water  supply  was 
sufficient  in  all  respecta  except  that  the 
"force  or  pressure"  was  not  sufficient  at 
any  time  to  throw  the  water,  as  specified, 
to  the  height  of  76  feet.  The  defendant, 
then,  had  no  right  to  suspend  the  pay- 
ment of  rent  as  it  did  do,  unless  the  fallui-e 
of  the  machinery  to  throw  the  water  to 
the  height  of  75  feetcame  within  the  mean- 
ing and  purpose  of  the  sixth  paragraph  of 
the  agreement  Just  recited,  as  to  the  fall- 
ure  In  the  supply  of  water,  and  the  stipu- 
lation that  no  rent  shall  be  paid  during 
such  failure.  It  is  to  be  observed  that 
this  sixth  paragraph  has  special  reference 
to  "an  adequate  supplv  ol  water  for  all 
fire,  sanitary,  and  other  public  purposes, 
as  herein  [therein]  stipulated,"  and,  taken 
In  connection  nith  provisions  of  the  first 
paragraph,  to  have  like  reference  to  a  sup- 
ply of  "pure and  wholesome  water,  fit  for 
domestic  purposes,  and  sufficient  tor  all 
purposes  hereinafter  [thereinafter]  stipu- 
lated tor."  It  contemplates  such  an  ade- 
quate supply  of  water  as  the  parties  to 
the  agreement,  at  the  time  it  was  exe- 
cuted, deemed  and  intended  to  secure,  as 
continually  necessary  tor  the  good  of  the 
city.  The  provision  that  no  rent  should 
be  paid  during  the  time  of  failure  to  make 
such  supply  of  water  was  Intended  as  a 
means  the  more  efiectually  to  secure -the 
same.  The  seventh  paragraph  of  the 
agreement  contemplates  and  Intends  a 
large  snpplyof  water,  at  all  times,  equal 
to  the  quantity  therein  specified,  and  that 
the  water-works  machinery  shall  have  ca- 
pacity to  throw  the  quantity  of  water 
specified  to  the  height  of  76  feet,  if  the  ap- 
propriate city  authorities  should  so  re- 
quire. This  provision  was  cautionary.  It 
was  agreed  that  the  city  authorities  might 
afterwards  avail  themselves  of  It,  If,  upon 
jeflectlon  or  experience,  they  should  deter- 
mine that  the  greater  good  of  the  city  and 
its  inhabitants  so  required.  It  was  not 
at  first  deemed  necessary  to  so  require.  To 
provide  for  an  adequate  supply  of  water 
was  then  supposed  to  be  sufficient,  and 
the  main  leading  purpote  was  to  secure 
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libat  as  thorooKtaly  as  practicable.  The 
isev«>ntb  paragraph  nras  inserted  In  the 
agreement  wttb  the  view  to  enlarged  ad- 
vantages tu  the  defendant.  It  ciintalned 
a  distinct,  particular,  and  express  guar- 
anty, showing  the  Intent  of  the  parties  to 
make  this  part  of  the  agreemen  t  separate 
from  the  provisions  ol  the  sixth  para- 
graph, and  the  purpose  of  the  defendant 
to  rely  upon  the  guaranty  as  ButHcient  of 
Itself.  It  did  not  deem  It  necessary  to  pro- 
vide that  the  payment  of  rent  bhuuld  be 
suspended  If  the  water-works  company 
should  simply  fall  to  throw  the  water  75 
feet  high,  as  required;  as  to  that.  It  re- 
quired a  special  guaranty  of  the  couipany 
that  It  would  do  so,  and.  In  case  of  fail- 
ure. It  was  content  to  rely  upon  Its  remedy 
for.  a  breach  of  the  guaranty.  Else,  where- 
fore the  special  guaranty?  And  why  was 
the  suspension  of  payment,  as  provided  la 
the  sixth  paragraph,  confined  td  a  failure 
"totnrnish  an  adequate  supply  of  water 
tor  all  Ore,  sanitary,  and  other  public  pur- 
poses?" The  seventh  paragraph  was  ex- 
ceptional, and  intended  to  secure  a  par- 
ticular and  specified  purpose.  If  the  de- 
fendant should  so  require.  Considering 
the  nature  of  the  matter,  apart  from  tl^e 
terms  and  the  relations  of  the  several 
parts  of  the  agreement.  It  Is  not  at  all 
probable  that  the  parties  intended  that 
the  payment  of  rent  should  be  suspended 
it  the  supply  of  nater  was  adequiite,  and 
the  force  or  pressure  was  not  sutticient  to 
throw  the  water  to  the  height  of  75  feet., 
It  is  much  more  probable  that  it  was  In- 
tended that  the  defendant  should  rely 
upon  Its  reme<ly  by  action  In  that  case. 
The  plaintiffs  contended  that  the  defend- 
ant never  required  the  observance  of  the 
seventh  paragraph,  but  If  It  be  granted 
that,  as  It  contends  it  did,  this  was  of 
Itself  not  Huttlcient  cause  for  suspending 
the  payment  of  the  rent.  As  to  a  breach 
of  the  guaranty,  the  defendant  can  have 
its  remedy.  Indeed,  it  seems  to  seek  the 
same  In  this  action,  by  asking  affirmative 
relief.  We  are  therefore  of  opinion  that 
there  Is  error.  The  Judgment  of  nonsuit 
must  be  reversed,  and  the  action  disposed 
•  of  according  to  law.  To  that  end  let  this 
opinion  be  certified  to  the  superior  court. 
It  la  so  ordered. 


(108  N.  C.  163) 

HOLDEN  v.  PURIFOT  Ot  »1. 

{Supreme  Court  ef  North  Carolina.    Feb.  U, 
1891.) 

BracmO  PlRTOBItANCB — VSNDOB  ASD  VBNDS*— 

Appbal. 

1.  A  vendee  in  possession  under  a  recorded 
eoDtraot,  who  abandons  the  land  after  an  at- 
tempted resale  to  the  vendor  on  execution  issued 
on  a  Judgment  aeainst  the  vendee  for  a  portion  of 
the  price,  with  the  intention  of  having  nothing 
more  to  .do  with  it,  cannot,  after  a  deiav  of  12  years, 
specifically  enforce  tbecontract  of  saleas  against 
a  binui  fide  purcbaser  from  the  vendor,  though 
such  purchaser  took  the  land  with  constructive 
notice  of  the  contract. 

8.  The  land  in  the  hands  of  such  bona  M« 
purchaser  cannot  be  charged  with  any  claim  of 
the  vssdoe's  for  the  return  of  p<:rchase  money 

fiald,  where  the  vendor  was  in  possession,  assert- 
Dg  ownership,  for  several  years  after  the  at- 
tempted execution  sale,  during  which  time  the 
vendee  made  no  claim;  where  the  vendee  aban- 
doned It  with  the  intention  of  having  nothing 


more  to  do  with  it,  and  made  no  claim  tmtU 
about  13  years  after,  when  he  was  sued  by  the 
vendor  for  part  of  the  purchase  money;  and  nhera 
the  purcliaser '  entered  and  made  valuable  im- 
provements: and  where  there  is  no  evideiuse  that 
the  vendee  is  insolvent 

'  8.  On  appeal  from  an  order  granting  a  motion 
to  set  aside  a  judgment  on  the  ground  of  sarprise 
or  excusable  neglect,  where  it  appears  that  ap- 
pellant did  not  ask  any  findings  of  fact,  it  will 
be  presumed  that  his  objection  is  on  the  ground 
that,  taking  as  tme  that  view  of  the  testimony 
most  favorable  to  appellee,  he  was  not  entitled  to 
the  relief  asked. 

Appeal  from  superior  court,  FraoUin 
county. 

Action  by  Blchard  Holden  against  J.  B. 
Purifoy  for  a  balance  of  purchase  money 
due  on  a  contract  of  sale  of  land.  On  mo- 
tion of  defendant  Purifoy  Mr.  Woodliel 
was  also  made  a  party  defendant.  The 
original  judgment  was  set  aside  on  mo- 
tion of  defendant  Woodllef,  so  far  an  It 
affected  him,  and  be  then  demurred  to  the 
complaint,  and  to  the  matters  alleged 
against  him  in  defendant  Purifoy's  an- 
swer. Judgment  was  given  for  woodliet 
on  the  matters  In  controversy  between 
him  and  Purifoy,  and  the  latter  appeals. 

C.  M.  Cooke  and  T.  M.  FIttmaa,  for  ap- 
pellant Purifoy.  Batcbelor  A  Devereax, 
tor  appellant  Woodliet. 

Shepherd,  J.  Before  proceeding  to  a 
consideration  of  the  merits  of  this  contro- 
versy we  must  first  pass  upon  the  ruling 
of  the  court  In  setting  aside  the  Judgment 
against  the  defendant  Woodllef. 

1.  At  April  term,  18.S8,  the  case  was  tried 
upon  the  pleadings  and  report  of  the  ref- 
eree, and,  there  being  no  answer  on  the 
part  of  the  said  Woodllef,  a  judgment  was 
rendered,  which  precluded  hliu  from  the 
important  defenses  which  he  was  after- 
wards permitted  to  assert.  The  said  de- 
fendant, within  a  year  after  the  rendition 
■of  the  judgment,  moved  that  the  same  i>e 
set  aside  on  the  ground  of  surprise  and 
excusable  neglect,  (Code,  §  274;)  and,  aftei 
a  consideration  of  the  affidavits,  the  court 
allowed  the  motion,  and  the  defendant 
Purifoy  excepted.  No  findings  of  fact  ac- 
company the  several  affidavits, nor  does  It 
appear  that  the  appellant  requested  that 
such  findings  should  be  made.  If  be  had 
desired  the  ruling  of  this  court  upon  any 
particular  view  of  the  facts  he  should 
have  asked  tor  a  finding  of  the  same;  but, 
as  he  failed  to  do  so,  we  must  assume.  In 
the  absence  of  any  specific  exception,  or 
of  a  motion  to  remand,  that  bis  objection 
Is  based  upon  the  ground  that,  taking  as 
true  that  view  of  the  testimony  most  fa- 
vorable to  the  appellee,  the  'latter,  as  a 
matter  of  lavjr,  would  not  be  entitled  to  re- 
lief. While  this  point  of  practice  has  never 
been  determined  with  reference  to  motions 
under  the  above  section  of  the  Code,  we 
think  that  the  rule  as  Indicated  Is  juat,  as 
well  as  convenient,  and  we  can  see  no  rea- 
son why  it  should  not  be  adopted  in  such 
cases  as  well  as  In  motions  to  vacate  at- 
tachments and  other  like  proceedings. 
Mlllhiser  v.  Balsley,  106  N.  C.  433,  11  S. 
£.  Rep.  814.  Taking,  then,  the  afl9davit 
of  Woodliet,  In  connection  with  the  undis- 
puted facts  disclosed  by  the  record,  we 
are  of  the  opinion,  without  any  further 
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dlRcnenlon,  that  enoagb  appears  to  sua- 
t4iln  the  rullDK  of  tbe  court  In  Betdng aside 
Uiejiiilgment. 

2.  It  has  loDK  been  aettled  tbat  a  parol 
"waiver  of  a  written  contract,  within  the 
statute  of  fraadii,  "amoantlng  to  a  com* 
pifte  ubatiilunnient,  and  clearlr  proved, 
will  bar  a  Htjeeiflc  performance."  Price  v. 
Dver.  17  Ves.  366:  Inge  v.  LIppIngwell, 
2  Pick.  4n»:  Jordan  v.  Sawklna,  1  Ves. 
Jr.  4(U:  Kicb  v. Jackson, 4  Brown.  Cb.  519: 
F1In»er  V.  (Jott,  6  Ves.  «87 :  Coles  v.  Treco- 
tbick,  9  Ves.  'JSO;  Robinson  v.  Page.  8 
KuKH.  119.  But  "it  Is  clear  that  the  acts 
and  vondact  constituting'  snch  abandon- 
ment must  be  positive,  unequivocal,  and 
InciinHlHtent  with  tbe  contract. "  Paw  v. 
■U'liittlMRton.  72  N.  C.  »21 :  Miller  v.  Pierce, 
104  N.  C.  8)S9. 10  8.  E.  Uep.  664;  Falls  v. 
Canienter,  1  l)ev.  St  B.  Eq.  237.  When, 
bow«-ver,  a  contract  for  the  sale  of  land 
bas  bi-en  partly  performed  ty  the  entry  of 
tbe-vciiilee  and  a  part  payment  of  tbe  pur- 
cbnse  money,  the  vendee  is  deemed  to  have 
acqnireil  an  equitable  estate;  and  while, 
as  wnn  Rflid  by  Byncm,  J.,  in  Faw  v. 
AVhittlneton,  there  Is  a  distinctioD  be- 
tween contracts  to  "sell  and  convey" 
land  (the  words  of  the  statute)  and  con- 
trncth  or  ni^-eements  made  between  ven- 
dor and  vendee  after  that  relation  is  es- 
talillHhed.  and  which  are  Intended  to  ter- 
minate tliat  relation,  tbe  courts  are  pecnl- 
tariy  strict  in  requiring  tbe  clearest  and 
moHt  cf>Kent  proof,  Reiving  effect  to  such  a 
dlxcharyfe  or  abandonment  by  matter  /o 
PmIh  not  upon  the  idea  of  passing  an  es- 
tate in  landH.  but  by  way  of  "equitable 
estoppel  In  the  vendee  to  assert  a  claim  to 
•tpevitic  performance  where  his  conduct 
ban  nilHled  the  vendor  Intentionally." 
Faw  V.  Wliittlngton,  supra.  It  seems  also 
estiil)liHh(>d  that  the  circumstances  maybe 
of  such  an  pxtraordinary  character  as  not 
only  to  constitute  a  bar  to  specific  per- 
forniance,  but  to  work,  in  effect,  such,  a 
diwhnrtce  of  the  contract, even  as  between 
tbe  original  parties,  as  to  take  away  all 
remedy  at  '.aw,  as  well  as  all  claim  to  the 
onllniiry  equitable  adjustment  between 
tbe  parties.  It  is,  however,  unnecessary 
Id  this  case  to  pass  upon  the  latter  ques- 
tion, as  Hohlen.  the  vendor,  by  bringing 
this  suit  against  Purifoy,  the  vendee,  for 
the  recovery  of  the  balanceof  tbe  purchase 
money,  has,  so  far  as  he  is  concerned, 
waived  any  right  to  insist  upon  a  dis- 
charge hy  way  of  abandonment;  and  the 
vendee  is  now  entitled,  as  against  the  said 
Holden,  to  insist  upon  any  rights  he  may 
bare  growing  out  of  the  said  contract, 
whether  they  be  legal  or  equitable.  These 
rights  may  hereafter  be  determined  In  this 
action.  Itut,  as  the  case  upon  appeal  is 
confined,  as  exprr^sly  state<l,  to  the  con- 
troversy between  the  defendants  Purifoy 
and  Woodllef,  we  can  only  consider  the 
question  pn-sented,  to-wlt,  whether  Puri- 
foy Is  entitled  to  specific  performance  or 
any  other  eqnitable  relief  as  against 
Woodllef.  Whilo  we  do  not  concur  in  the 
ruling  of  his  honor  as  to  Woodllef  being 
protected  by  sevpn  years'  adverse  posses- 
sion under  color  of  title, — the  sheriff's  deed 
not  having  been  delivered,  and  tbe  two 
years'  possession  of  the  vendor  after  entry 
and  before  sale  to  Woodli^  not  being  ad- 
T.12s.E.no.l7— 54 


veme,  (Edwards  v.  University,  1  Dev.  t  B. 
Eq.825.)  and  therefore  not  to  be  computed 
in  making  out  the  requisite  time,— fitill 
enough.  In  our  opinion,  appears  npon  tbe 
issue  found,  the  facts  admitted,  and  the 
testimony  of  Purifoy  himself,  to  sustain 
tbe  judgment  of  tbe  court.  The  facts  are 
substantially  as  follows:  Uoldeu,  the 
owner,  contracted  In  1868  to  sell  the  land 
to  Purifoy,  and  the  latter  executed  to  him 
fournotes  of  $200each,  payable,  respective- 
ly, on  the  26th  February,  1«69,  2«th  Febru- 
ary, 1870, 26tb  February,  1871 ,  and  2Stta  Feb- 
ruary, 1872.  Purifoy  entered  under  this 
contract,  (which  was  registered,)  and  cut 
wood  and  railroad  ties,  it  is  said,  of  con- 
siderable value.  He  paid  about  one-balf 
of  the  purchase  money,  and,  l>elng  in  de- 
fault in  the  payment  of  one  of  the  notes, 
was  sued  In  1871  by  Holden.  In  tbat  year 
a  judgment  was  rendered  against  him  on 
said  note,  and  in  June,  1872,  an  execution 
was  issued,  under  which  the  land  was 
sold,  and  purchased  by  Holden.  A  deed 
to  Holden  was  prepared  by  the  sheriff,  but 
for  some  reason  was  never  delivered.  Im-  ^ 
mediately  after  this  attempted  sale  in  1872, 
Purifoy  left  the  land,  and  moved  to  a  dis- 
tant part  of  the  state,  and  Holden  re- 
entered, and  remained  in  possession  until 
be  sold  for  a  valuable  consideration,  and 
without  actual  notice,  to  Woodllef  and 
others,  in  1875  and  1K76.  Woodllef  Donght 
the  interests  of  these  other  purchasers, 
and  has  been  in  possession  ever  since,  bar- 
ing cleared  the  land,  and  made  other  val- 
uable improvements.  During  all  of  these 
years  no  claim  whatever  was  made  by 
Purifoy,  and  be  candidly  testifies  that 
when  he  left  the  land  be  "did  not  intend 
to  have  anything  more  to  do  with  it. " 
Thus,  for  a  period  of  about  12  years,  until 
the  filing  of  Pnrifoy's  answer  In  1885,  has 
this  defendant  and  those  under  whom  he 
claims  been  in  possession  of  the  land  with- 
out actual  notice,  and  without  any  at- 
tempt whatever  being  made  to  enforce  the 
contract.  It  is  but  fair  to  assume  that.  If 
Iloldrn  had  not  brought  this  suit  for  tbe 
balance  of  the  purchase  money,  Woodllef 
would  never  have  been  disturbed  by  Puri- 
foy ;  and  can  it  be  that  any  act  of  recogni- 
tion of  the  contract  by  Holden  subsequent 
to  bis  sale  of  tbe  land  can  affect  the  rights 
of  one  who  purchased  from  blm?  Elimi- 
nating from  the  case,  then,  the  act  of  Hol- 
den in  bringing  this  suit,  let  us  see  wheth- 
er, even  as  agaiiist  him,  the  defendant 
Purifoy  would  have  been  entitled  to  spe-  . 
cific  performance.  Without  attempting 
to  repeat  the  numerous  authorities  upon 
the  general  subject.  It  Is  sufficient  to  state, 
what  has  been  so  often  declared,  that  spe- 
clflc  performance  is  not  a  mutter  of  strict 
right,  but  is,  within  the  discretion  of  the 
court,  to  be  exercised  under  certain  well- 
established  prlnclpl(«  of  equit.v;  and  one 
of  these  priuciiiles  is  tbat  long  delay,  ac- 
companied by  acts  inconsistent  with  a 
purpose  of  performing  a  contract,  will.  If 
not  waived  by  the  vendor,  preclude  the 
vendee  from  specific  performance.  Falls 
V.  Carpenter,  supra;  Francis  v.  Love,  8 
Jones'  Eq.  821 ;  Love  v.  Welch, 97  N.  C.  200. 
2  8.  E.  Rep.  242.  The  following  from  2 
Story,  Eq.  Jur.  J  771,  is  quoted  with  ap- 
proval by  this  court  in  Love  v.  Welch,  su- 
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pra,  and  Is  of  pecnllar  application  to  the 
present  case:  "In  general,"  says  the  emi- 
nent author, "it  may  be  stated  that  to  en- 
title a  party  to  a  specific  performance  be 
mast  show  that  he  has  been  in  no  defaalt 
In  not  having  performed  the  agreement, 
and  that  be  has  taken  all  proper  steps  to- 
wards the  performance  on  his  part.  If  he 
has  been  guilty  ot  gross  laches,  or  If  he  ap- 
plies for  relief  after  a  long  lapse  of  time, 
unexplained  by  equitable  circumstances, 
his  bin  will  be  dismissed."  "'A  party  can- 
not call  upon  a  court  of  equity  for  specific 
performance,'  said  Lord  Altanlet,  '  un- 
less be  htis  shown  himself  ready,  desirous, 
prompt,  and  eager;'  or,  to  use  the  lan- 
guage of  Lord  Cranwobth,  '  specific  per- 
formance is  relief  which  this  court  will 
not  give  unless  in  cases  where  the  parties 
seeking  it  come  as  promptly  as  the  nature 
of  the  case  will  permit.'*  Fry,  Spec.  Pert. 
820.  "A  court  of  equity  will  not  interfere 
to  decree  a  specific  performance  where  the 
party  seeking  It  has  been  guilty  of  gross 
laches,  or  long  voluntary  delay,  and  In 
the  mean  time  there  has  been  a  material 
change  of  circumstances."  McNeil  v.  Ma- 
gee,  6  Mason,  344.  Now,  if  we  apply  these 
principles  to  the  facts  before  us,  it  Is  too 
plain  for  argument  that  specific  perform- 
ance should  not  be  decreed.  Granting 
that  time  is  not  generally,  in  equity,  the  es- 
sence of  a  contract,  and  that,  where  there 
has  been  only  delay,  there  must  be  some 
demand  or  some  act  amounting  to  notice 
to  the  vendee  that  the  default  In  the  pay- 
ment will  be  Insisted  upon,  we  have  here 
the  very  strongest  evidence  of  this  in  the 
action  of  Holden  in  suing  for  the  purchase 
money,  his  attempted  sale  under  execu- 
tion, and  the  resumption  by  him  of  the 
possession,  and  dealing  with  the  land  as 
his  own.  But  there  is  more  here  than 
mere  delay,  for  Purifoy,  having  control  ut 
the  land,  actually  leaves  the  same  with 
the  purpose  of  having  nothing  more  to  do 
with  it.  We  have,  then,  not  simple  delay 
only,  but  a  most^slgnificant  act,  as  well 
as  an  admitted  intention  of  abandoping 
the  property.  In  the  case  of  Francis  v. 
Love,  supra,  the  court  refused  specific  per- 
formance upon  the  mere  delay  of  payment 
for  six  years.  The  court  says:  "From 
1848  to  the  filing  of  the  bill  is  six  years, 
during  which  the  plaintiff  makes  no  effort 
to  enforce  his  rights;  on  the  contrary,  he 
leaves  the  state,  and  does  not  return  until 
1864,  Just  before  the  bill  Is  filed.  The  de- 
fendant was  well  Justified  in  believing  that 
the  plaintiff  had  abandoned  his  contract, 
and  that  he  was  at  liberty  to  proceed  In 
Improving  the  land.  It  would  be  doing 
Injustice  to  the  defendant. after  such  delay 
on  the  part  of  the  plaintiff,  and  after  he 
bad  dealt  with  the  land  as  if  discharged 
from  his  contract,  to  permit  the  plaintiff 
to  come  forward  and  insist  upon  a  spe- 
cific performance.  "  So  far  from  explaining 
his  Inconsistent  acts  and  long  delay  by 
"equitable circumstances,"  as  required  by 
Story,  supra,  Purifoy  explicitly  Informs 
us,  as  we  have  stated,  that  when  he  left 
the  land  he  did  not  intend  to  have  any- 
thing more  to  do  with  It;  and  his  long 
acquiescence  in  the  possession  of  Woodlief 
and  those  under  whom  he  claims  Is  not 
»nly  consistent  with,  but  in  entire  cor- 


roboration of,  this  pnrpose.  If  tt  be  tnw 
that  Woodlief  purrnased  with  eonstmct- 
Ive  notice,  still,  if  the  contract  could  not 
have  been  specifically  enforced  against  a 
resisting  vendor.  It  Is  difficult  to  under- 
stand how  it  can  be  enforced  against  one 
who  honestly  purchased  of  him. 

It  now  remains  to  be  determined 
whether  the  land  in  the  hands  of  Woodlief 
can  be  impressed  with  any  chargeg^rowing 
out  of  an  equltabe  adjustment  by  way 
of  a  return  of  the  purchase  money  as  upon 
rescission.  Conceding  that  the  registra- 
tion of  the  contract  before  the  act  ot  1886 
was  constractive  notice,  and  that  Wood- 
lief would  have  been  affected  with  notice 
of  any  facts  which  he  might  have  learned 
upon    proper  inquiry, — ^aud    this   is    the 

Sruper  rule  in  such  cases,  (Bryan  v. 
lodges,  107  N.C. ,  ante,  430.)— let  us  In- 
quire what  information  he  had  or  could 
have  acquired  at  the  time  of  his  purchase. 
He  finds  Uolden.ttae  legal  owner,  in  ondis- 
turbed  possession  of  the  land  for  two  or 
three  years  after  the  attempted  sale  by 
the  sheriff  and  the  departure  ot  Purifoy. 
He  finds  Holden  exercising  acts  of  owner- 
ship, and  selling  parts  of  the  property  to 
various  parties,  and  thus  asserting  by  the 
most  unequivocal  acts  that  thn  contract 
was  abandoned.  He  would  have  learned 
that  Purifoy,  after  controlling  the  land 
for  three  or  four  years,  bad  left  the  same, 
and  had  made  no  claim  to  it  since  his  de- 
parture for  another  part  of  the  state. 
Here  Is  an  actual  abandonment  of  occu- 
pancy by  the  vendee,  and  the  re-entry  and 
assHrtion  of  unconditional  ownership  by 
the  vendor.  If  Woodlief  had  pursued  his 
Inquiries  further,  and  sought  Purifoy,  be 
would  have  been  told  (If  the  latter's  own 
Btatementisto  be  believed)  that, although 
he  (Purifoy)  had  agreed  to  purchase  the 
land,  he  bad  left  It  In  1878,  had  nothing  to 
do  with  it  since,  "and  did  not  intend  to 
haAre  anything  more  to  do  with  it. "  This 
is  the  information  he  would  have  ob- 
tained, and  if,  upon  this  statement  of 
Purifoy,  he  had  purchased  and  paid  for  the 
land,  it  cannot,  we  think,  for  a  moment 
be  doubted  that  Purifoy  would  have  been 
estopped  from  asserting  any  claim  against 
the  said  purchaser.  We  think  that  we  are 
well  warranted  in  thus  assuming  that  at 
the  time  of  the  Woodlief  purchase  there 
had  been  no  change  of  pnrposeon  the  part 
of  Purifoy,  as  his  conduct  for  years  after- 
wards clearly  corroborates  his  declared 
intention  of  abandonment,  and  be  has 
offered  no  testimony  whatever  to  the 
contrary.  The  case,  however.  Is  stronger 
than  this ;  for  after  his  purchase  Woodlief 
entered,  cleared  the  land,  and  made  valu- 
able  improvements.  Purifoy  is  presomed 
to  bare  known  of  this,  and,  being  aware 
of  the  occupancy  of  Woodlief,  he  makes  no 
objection ;  and  now,  after  this  long  period 
of  silence  and  default,  he  Is  awakened 
from  his  12  years'  slumbers  by  the  wrong- 
ful suit  of  Holden,  and,  instead  of  simply 
defending  himself  against  the  same,  ho 
treats  It  as  a  recognition  of  the  contract, 
and  thus  between  the  two— Holden,  en- 
deavoring to  enforce  a  demand  founded 
upon  a  transaction  which  he,  with  the 
long  acquiescence  of  Purifoy.  bad  most  un- 
equivocally treated  as  abandoned:   and 


Digitized  by  V^jOOQIC 


W.Va.) 


MoNEEL'S  EX'RS  v.  AULDRIDGE. 


851 


Paritoy.  aemrttng  a  defense  based  en- 
tirely upon  such  improper  demand— this 
Innocent  purchaser  for  Talae,  who  has 
been  misled  by  the  misconduct  of  the  said 
parties,  is  sought  to  be  crushed  and  de- 
stroyed. It  is  very  plain  that  neither 
Holden  nor  Purifoy  conld  have  enforced 
the  contract  as  asaluBt  each  other.  This 
being  so,  it  would  be  grossly  inequitable 
to  permit  them  to  revive  it  to  the  preju- 
dice of  a  meritorious  purchaser.  A  parol 
waiver  or  rescission  executed  by  the  par- 
ties, or  followed  by  change  of  circum- 
stances rendering  it  inequitable  to  enforce 
the  contract,  is  consequently  a  sufficient 
answer  to  a  bill  for  specific  performance) 
(Laner  V.  Lee,  42  Pa.  St.  165;  Bowser  v. 
Cravener,  56  Pa.  St.  132;)  especially  if  third 
persons  have  given  value  in  the.  well- 
founded  belief  that  the  contract  was  at 
an  end,  (Boyce  v.  McCulloch.  3  Watts  &  8. 
429:  Workman  t.  Guthrie,  29  Pa.  St.  495; 
Holt  T.  Rogers.  8  Pet.  420.)  Under  the  cir- 
cumstances of  this  case,  (among  which  we 
emphasize  the  resumption  of  possession, 
the  longdelay  and  acoulescence  of  the  ven- 
dee, as  well  as  his  admitted  intentions,)  we 
thintc  it  would  be  grossly  inequitable  to 
charge  the  land  in  the  hands  of  Woodllef 
with  any  claim  whatsoever.  This  con- 
clusion is  further  supported  by  the  fact 
that  It  nowhere  appears  that  Holden  is 
insolvent  and  unable  to  meet  an.v  de- 
mand. If  any,  which  the  vendee  might  have 
asserted  against  him  as  upon  a  rescission 
of  the  contract.  Upon  a  careful  perusal 
of  the  entire  record  we  think  that  the 
Judgment  of  the  court  should  be  afDrmed. 


(M  W.  Va.  7«) 

McNeel's  Ex'rs  y.  Attldridob. 

(Supreme  Court  of  Appeals  of  Wett  Virgtnia. 
Feb.!Bri85l.r 

ERFOBOxjnKT  or  JikioMBNT— BquiTT— DsxD  Ab- 
soluts IN  FOSM — MOBTOAOSS. 

1.  In  a  suit  in  equity,  brought  for  the  par- 
pose  of  enforcing  a  Judgment  lien,  which  judg- 
ment was  obtained  against  the  defendant  by  de- 
fault, the  defendant  will  not  be  allowed  in  said 
chancery  suit  to  make  any  defense  against  said 
Judgment  which  might  have  been  successfully 
made  in  a  court  of  Taw,  unless  be  shows  some 
reason  founded  on  fraud,  accident,  surprise,  or 
some  adventitious  circumstance  beyond  his  con- 
trol, why  the  defense  at  law  was  not  made. 

8.  A  deed  of  conreyance,  absolute  on  its 
face,  may  he  shown  by  parol  evidence  and  sur- 
rounding circumstances  to  be  a  mortgage. 

8.  A  case  in  which  a  deed  of  conveyance,  al- 
though absolute  on  its  face,  under  the  circom- 
■tances  was  held  to  be  a  mortgage. 
{SyUabus  by  the  Court) 

Appeal  from  circuit  court,  Pocahontas 
connty. 

H.  S.  Rncker,  for  appellant.  R.  S.  Tark, 
tor  appellees. 

English,  J.  This  cause  was  before  this 
court  on  a  former  occasion,  and  a  decis- 
ion was  rendered  therein  on  the  15th  day 
of  November,  1884,  which  is  reported  In 
26  W.  Va.  118,  the  result  of  which  decision 
was  to  remand  tbe  case  to  the  circuit 
court  of  Pocahontas  county,  with  leave  to 
file  an  amended  bill,  making  additional 
parties  defendant.  A  complete  statement 
of  the  case  as  it  then  existed  may  be  found 


In  the  opinion  of  Judge  Johnson,  delivered 
at  that  time.  A  considerable  portion  of 
said  statement  was  made  to  show  the 
want  of  necessary  parties  before  the  court 
which  rendered  the  decree  complained  of; 
and  it  is  only  thought  necessary  at  this 
time  to  state  such  facts  appearing  in  the 
record  as  may  be  necessary  to  show  how 
the  questions  arise  which  are  presented 
for  our  consideration  and  determination 
by  the  present  appeal.  The  original  bill 
was  filed  by  the  executors  of  Paul  McNeel, 
deceased,  against  Samuel  Auldridge  and 
others,  for  the  purpose  of  subjecting  cer- 
tain lands  of  his,  situated  in  the  county  of 
Pocahontas,  to  sale  for  tbe  payment  of  a 
Judgment  lien  for  92,016.08,  with  Interest 
from  the  3d  day  of  May,  1876,  and  costs, 
which  judgment  was  predicated  upon  two- 
bonds, — one  for  $1,000,  dated  the  6th  day 
of  October,  1869,  and  due  fire  years  after 
date,  with  interest,  payable  to  said  Paul 
McNeel,  which  note  was  secured  by  a 
deed  of  trust  executed  by  said  Samuel 
Auldridge  on  the  land  on  which  he  resided 
in  said  county,  and  all  contiguous  tracts 
which  belonged  to  him,  or  such  part  there- 
of as  lies  south-east  of  tbeOreenbrier  river, 
which  deed  of  trust  was  dated  and  re- 
corded tbe  4tb  day  of  June,  1S70;  and 
also  a  bond  for  $700,  dated  June  1, 1871, 
due  three  years  after  date,  with  interest 
from  the  1st  day  of  June,  1872.  which  was 
executed  bysaid  Samuel  Auldridge  to  said 
Paul  McNeel  as  part  of  the  purchase 
money  of  land  bought  by  him  from  plain- 
tiff's testator:  and  they  assert  a  Hen  for 
said  purchase  money. 

At  the  April  rules,  1879,  the  said  Samuel 
Auldridge  filed  a  cross-bill,  in  which, 
among  other. things,  he  stated  that  pre- 
vious to  tbe  15th  day  of  October,  1863,  be 
purchased  of  John  H.  Ruckmnn  certain 
lands  situated  in  Pocahontas  county,  on 
the  Greenbrier  river,  at  the  mouth  of 
Stamping  creek,  which  was  paid  for,  and 
wasconveyed  to  bImbysaldRuckmanand 
wife;  and  on  tbe  9th  of  May.  1SC6,  said 
Ruckman  and  wife.  In  consideration  of 
$2,000  previously  paid  therefor,  conveyed 
to  him  certain  lands  in  said  county,  on 
the  west  side  of  said  river,  at  the  month  of 
Stamping  creek,  copies  of  which  deeds  are 
exhibited  with  said  cross-bill.  That  said 
Paul  McNeel  and  the  defendant  Joseph 
Beard  exhibited  a  bill  in  said  circuit  court 
against  said  John  E.  Ruckman,  Samuel 
Auldridge,  the  plaintiff  in  sai,d' cross-bill. 
and  others;  and  alleged  that  a  decree  had 
been  rendered  against  said  John  H.  Ruck- 
man and  said  Paul  McNeel  and  Joseph 
Beard— the  latter  two  as  sureties— by  the 
circuit  court  of  Greenbrier  county  at  its 
April  term,  1867,  in  favor  of  Joseph  Feam- 
Bter.  as  guardian,  etc..  for  the  sum  of 
$4,400,  with  interest  thereon  from  the 
15th  day  of  October,  1859,  till  paid,  and 
costs;  subject  to  a  credit  of  $900  as  of 
20th  of  December,  1866.  That  said  Paul 
McNeel  and  Joseph  Beard  had  paid  off 
and  discharged  said  decree,  and  that  said 
John  H.  Ruckman  was  owner  of  certain 
lands  therein  described:  and  also  that  said 
lands  of  plaintiff,  above  described,  which 
he  had  purchased  of  said  John  H.  Ruck- 
man, as  well  as  other  lands,  were  subject 
to  the  lien  of  said  decree;  and  praying  a 
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sale  tbereof  to  pay  amount  of  Bald  decree 
to  said  MoNeel  and  Beard.  That  on  the 
6tb  day  of  October,  1869,  during  the  pend- 
ency of  said  last-named  suit,  the  said 
Paul  McNeel,  Joseph  Beard,  and  said 
Samnel  Auldrld^  entered  into  a  written 
agreement  by  which  said  McNeel  and 
Beard  bound  tbeinselves  to  dismiss  said 
suit  as  to  said  Auldridge,  and  not  to  sell 
said  land  conveyed  to  him  as  aforesaid  by 
John  H.  Ruckman;  and  said  Auldridge 
aiereed  to  execute  his  two  bonds  of  $1,000 
each,  date  October  6,  1869,  with  interest 
from  date,  due  in  five  years, — one  payable 
to  Paul  McNeel,  and  the  other  to  said 
Joseph  Beard ;  and  said  agreement  had  a 
condition  indorsed  thereon  to  the  effect 
that  said  agreement  and  bonds  should  be 
wholly  void  in  case  said  John  H.  Ruck- 
man  paid  the  security  debt  above  men- 
tioned, which  condition  was  subscribed  by 
said  Paul  McNeel,  Joseph  Beard,  and  Sam- 
uel Auldridge,  a  copy  of  wbicb  agreement  be 
exhibited.  Thatinparsuanceofsaid  agree- 
ment he  executed  bis  two  bonds  for  f  1,000 
each,  as  provided  therein,  and  delivered  one 
to  Paul  McNeel,  and  the  other  to  Joseph 
Beard;  and  on  the4tb  day  of  June,  1870, 
executed  said  deed  of  trust  to  secure  pay- 
ment of  the  same,  and  on  the  same  day 
Bbid  McNeel  and  Beard  had  recorded  in 
the  recorder's  office  of  Pocahontas  coun- 
ty a  deed  from  John  H.  Ruckman  and 
wife  to  them  for  ail  the  lands  owned  by 
said  Ruckman.  the  existence  of  which 
deed  was  unknown  to  him,  the  said  Auld- 
ridge; and  on  that  day,  or  soon  after, 
said  Ruckman  delivered  to  said  McNeel 
and  Beard  two  bonds  amounting  to 
$1,506,  as  of  that  date,  on  the  "Fairmont 
Agricultural  Association,"- in  part  dis- 
charge of  said  decree  in  fnvor  of  Josepli 
Feamster;  and  in  said  last-named  deed 
the  said  Ruckman,  after  reciting  said 
Feamster  judgment  or  decree,  and  Its  pay- 
ment by  said  McNeel  and  Beard,  by  which 
he  (Ruckman)  became  indebted  to  them 
In  the  amount  of  said  Judgment,  interpst, 
and  costs,  grants  all  said  lands  of  John 
H.  Ruckman  to  them,  upon  consideration 
of  said  indebtedness,  and  in  order  to  pay 
off  and  discharge  the  same,  said  consider- 
ation and  purpose  being  expressed  that 
on  the  23th  day  of  July,  1870,  the  said  Paul 
McNeel  wrote  said  Auldridge  a  letter, 
(he.  Auldridge,  not  yet  knowing  anything 
of  the  execution  of  said  deed,)  stating  that 
said  Ruckman  had  deeded  to  said  McNeel 
and  Beard  ail  bis  lands  in  Marion  county 
of  the  probable  value  of  $20,0410  or  $30,000, 
subject  to  incumbrances  of  about  $10,000, 
and  saying  that  said  McNeel  and  Beard 
would  attempt  to  redeem  the  property, 
in  which  event  he,  (Auldildge)  would  be 
called  on  to  pay  McNeel  what  he  was 
owing  him,  by  which  said  McNeel  meant 
the  residue  of  said  $700  bond,  the  balance 
unpaid  of  which  Is  incorporated  in  said 
judgment  above  mentioned  of  $2,016.08, 
obtained  by  Paul  McNcel's  executors 
against  said  Auldridge,  which  letter  is  es- 
hibited  with  said  cross-bill.  On  the  lltb 
of  March,  1872,  snid  Paul  McNeel  and 
Joseph  Beard  dismissed  their  suit  ag&inst 
Joseph  H.  Ruckman  and  others,  brought 
to  subject  his  lands  to  the  satisfaction  of 
satd  Feamster  decree,  and  soon  after  the 


dismissal  of  said  last-named  suit  said  Paal 
McNeel  died,  and  his  executors  brougbt 
an  action  at  law  upon  said  $1,000  bond 
delivered  to  Paul  McNeel,  as  above  stated, 
and  another  bond  of  $700,  npon  wbicb 
said  Auldridge  was  then  owing  a  balance, 
and  on  the  3d  day  of  May.  1876.  recovered 
the  said  Judgnient  of  $2,016.08  against 
him,  he  not  appearing  to  defend  said  ac- 
tion at  law  upon  advice  that  his  more  ap- 
propriate remedy  for  relief  against  said 
$1,000  bond  was  In  a  court  of  equity, 
which  last-named  judgment  was  the  same, 
satisfaction  of  which  was  sought  out  of 
the  lands  of  said  Auldridge  by  said  salt  up- 
on the  original  bill  aforesaid  of  Paul  Mc- 
Neel's  executors  against  him  and  others. 
That  the  said  $1,000  bond  of  Paul  Mc- 
Neel, with  Interest  to  date  of  judgment, 
(May  8,  1876.)  amounts  to  the  sum  of 
$1,395;  and  that  the  defendant  Joseph 
Beard  proposed  to  nse  the  said  trust-drad 
executed  by  said  Auldridge  on  the  4th  ot 
June,  1870,  in  connection  with  the  bond 
for  $1,000,  execute«I  to  him  as  aforesaid, 
for  the  purpose  of  obtaining  a  decree  and 
subjecting  the  lands  of  said  Anidrldge  to 
sale  to  discbarge  said  $1,000  and  its  inter- 
est, and  has  filed  the  same  before  the  com- 
missioner, and  had  him  to  report  it  with 
that  view.  That  a  large.part  of  the  lands 
of  said  Ruckman  conveyed  to  said  Paul 
McNeel  and  Joseph  Beard  had  been  sold 
by  them,  as  he  was  Informed,  at  ruinous 
sacrifices  to  him,  in  case  be  was  decreed  to 
have  recourse  to  the  proceeds  thereof, 
and  should  have  to  pay  any  of  said  two 
$1,000  bonds.  That  by  the  terms  of  the 
deed  they  have  accepted,  both  by  receiving 
the  deed  and  In  holding  and  disposing  of 
the  property  therein  conveyed,  they  have 
acknowledged  satisfaction  of  their  claim 
against  Ruckman,  so  as  to  prevent  any 
recourse  against  the  estate  of  said  John 
H.  Ruckman,  then  deceased,  and  that  he 
should  not  be  further  vexed  on  account  ot 
said  Paul  McNeel  and  Joseph  6eard  mak- 
ing themselv^  the  securities  of  said  John 
U.  Ruckman,  and  that  he  Is  advised  that 
he  cannot  be  made  to  pay  the  amount  ot 
said  two  $1,000  bonds  until  said  McNeel 
and  Beard  .account  for  the  proi)er  value 
of  the  lands  sold  by  them  and  those  wbicb 
they  still  bold  under  said  conveyance 
from  Ruckman,  by  the  terms  ot  wbicb, 
however,  and  their  acceptance  thereof, 
he  is  advised  their  claim  against  Ruck- 
man was  discharged,  and  the  condition 
aforesaid  on  snld  agreement  with  said 
Auldridge  made  operative,  and  tbe  two 
bonds  aforesaid  of  $1,000  each  rendered 
null  and  void,  and  the  trust-deed  afore- 
said caused  to  be  become  nugatory;  and 
he  prayed  that  said  judgment  of  $2,016.08 
be  perpetually  enjoined  as  to  the  sum  of 
$1,395,  part  tbereof,  as  of  date  of  judg- 
ment, and  that  said  trust-deed  be  declared 
void  and  of  no  effect,  and  that  snid  Joseph 
Beard  be  compelled  to  deliver  up  said 
$1,000  bond  held  by  taim,  for  cancellation, 
and  that  said  agreement  ot  October,  ISC^, 
be  produced  In  court,  etc. 

This  cross-bill  was  answered  by  the  ex- 
ecutors of  Paul  McNeel,  in  which  they  say 
that  in  tbe  month  of  April,  1876,  they  ia- 
stitated  an  action  of  debt  in  the  circuit 
court  of  said  county  against  Samuel  Auld- 
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ridge  on  two  bonds,— one  for  f  1,000,  exe- 
cuted to  Paul  McNeel  by  ealdSamael  Auld- 
ridge  on  the  16th  day  ot  October,  1869, 
and  due  flye  years  after  date,  with  inter- 
efit  from  date;  the  other,  executed  by  same 
to  same  on  the  Ist  of  June,  1871,  for  $700, 
and  due  three  years  from  date,  with  Inter- 
est from  date;  on  which  last  bond  several 
credits  were  indorsed.  'That  said  Auld- 
rldge  having  been  served  with  process,  and 
failing  to  appear  at  the  May  term,  1876,  a 
ludgment  for  f  2,016.08  was  rendered  against 
him,  with  Interest  thereon  from  May  3, 
W76,  till  paid,  and  costs.  That  the  $1,000 
aforesaid  is  the  same  referred  to  in  the  de- 
fendant's cross-bill.  That  the  defendant 
Auldridge  could  have  appeared  to  this  ac- 
tion, and  have  made  the  same  defense  he  is 
now  seeliing  to  set  up  in  his  cruns-liill  un- 
der the  plea  of  payment  or  ot  accord  and 
satisfaction,  or  some  other  proper  plea; 
and  thus,  having  had  a  day  in  court,  as 
well  AS  a  complete  remedy  at  law,  that 
be  could  not  reopen  this  matter  by  a 
cross-bill ;  and  they  plead  and  rely  on  said 
Jadgment  at  law  as  a  bar  to  any  further 
litigation  touching  said  f  1.000  bond  as 
fally  as  though  more  formally  pleaded, 
and  they  exhibit  a  copy  of  said  record  at 
law  with  their  answer.  The'  defendant 
Joseph  Beard  also  answered  said  cross- 
bill, in  which  he  says  that  in  the  month  of 
April,  IRTO,  one  James  Kellison,  who  sned 
for  the  l>euefit  of  said-Aaidrldge.  instituted 
an  action  of  debt  in  the  circuit  court  of 
said  county  for  the  sum  of  $908.40,  with 
Interest  from  March  21,  1869,  till  paid, 
against  respondent.  That  respondent, 
being  duly  served  with  process,  appeared, 
and  flied  as  an  offset  a  bond  which  be  held 
against  said  Samuel  Auldridge  for  $1,000, 
dated  October  6,  18C9,  and  due  five  years 
afterdate,  with  interest  from  date;  being 
the  same  bond  mentioned  in  said  cross- 
biH.  That  issues  were  properly  made  up 
In  said  action  of  debt  on  the  pleas  of  pay- 
ment and  offsets,  and  at  the  October  term, 
1878.  ot  said  court  a  trial  was  had  before 
A  Jury,  and  a  verdict  was  rendered  for  the 
defendant  for  the  sum  of  $1,229.22,  with 
Interest  from  October  2, 1878,  till  paid,  and 
costs,  oniwhich  vtrdict  the  court  rendered 
a  Judgment  for  respondent,  and  a  copy  of 
the  record  in  said  action  ot  debt  was  ex- 
hibited with  said  answer;  and  respond- 
ent further  said  th'at  the  matters  in  litiga- 
tion between  said  Auldridge  and  himself, 
as  set  out  in  said  cross-bill,  had  been  fully 
aettled  and  determined  by  a  court  of  com- 
petent jurisdiction,  and  for  that  reason  be 
denies  the  right  of  said  Auldridge  to  the 
relief  prayed  for,  so  far  as  he  is  concerned, 
and  he  pleads  and  relies  on  said  judgment 
in  his  favor  on  said  $1,000  bond  as  a  bar 
to  any  further  litigation  involving  the 
amount  due  respondent  on  said  bond. 
Said  Joseph  Beard  also  by  his  answer  put 
In  Issue  the  other  material  allegations  in 
«aid  cross-blll  contained  as  to  him,  and 
claimed  that  said  Buckman  bad  conveyed 
'  bis  said  lands  to  said  McNeel  and  himself 
in  order  that  they  might  reimburse  them- 
selves to  some  extent.  That  most  of  the 
lands  conveyed  to  them  by  said  Buckman 
were  wild  and  unimproved,  and  of  little 
Talue,  and  his  title  to  many  uf  them  was 
Tvorthless;  and  that  said   Buckman  has 


never  paid  anything  Uke  the  amount  of  his 
indebtedness  to  said  McNeel  and  himself, 
specifying  the  sales  made  and  amount  re- 
ceived therefrom.  By  a  decree  rendered  in 
said  cauto  on  the  2uth  day  of  September, 
1879,  the  court  held  that  the  deed  of  March 
12,  1870,  executed  to  Paul  McNeel  and 
Joseph  Beard  by  said  John  H.  Buckman,- 
must  be  treated  as  a  mortgage  to  secure 
the  indebtedness  of  said  Buckman  to  said 
McNeel  and  Beard,  and  that  the  lands  con- 
veyed therein  were  not  taken  by  said  gran- 
tees in  full  satisfaction  of  their  debts,  and 
referred  the  cause  to  a  commissioner  to 
ascertain  what  creditssaid  Buckman  waS' 
entitled  to  on  his  debt  of  $4,400  due  to 
Joseph  Beard  and  Paul  McNeei's  estate, 
entering  as  credits  the  money  received  on 
the  lands  sold  by  them  under  the  deed 
aforesaid,  and  any  other  payments  made, 
and  to  show  the  amount  due  on  said  debt; 
whether  said  McNeel  and  Beard  have,  as 
mortgagees,  acted  judiciously ;  the  value 
and  description  of  the  unsold  lands  con- 
veyed by  said  deed,  etc.  Said  decree  was 
complied  with,  and  exceptions  indorsod 
on  said  report,  and  numerous  depositions 
were  taken  in  the  cause,  and  on  the  17tb 
day  of  October,  1881,  a  decree  was  ren- 
dered in  said  cause,  ascertaining  the 
amount  due  Paul  McNeei's  executors.  In- 
cluding the  cost  of  the  Judgment  at  law, 
to  be  $2,697.91  as  of  that  date,  from  said 
Auldridge,  and  the  amount  due  Joseph 
Beard  from  him  as  of  the  same  date  to  be 
$1,472.20;  and  also  ascertaining  the 
amount  of  other  debts  duefrom  said  Auld- 
ridge, as  shown  by  said  commissioner's  re- 
port :  decreed  for  said  amounts  againstsaid 
Auldridge,  and  provided  that,  unless  they 
were  paid  in  90  days  from  the  adjonrn- 
raent  of  the  court,  a  commissioner  therein 
appointed  should  sell  the  lands  of  said 
Buckman  upon  the  terms  therein  set  forth, 
the  proceeds  to  be  applied  as  therein  pro- 
vided. From  this  decree  the  appeal  here- 
inbefore mentioned  was  taken  to  this 
court, which  resulted  in  reversing  all  of  the 
decrees  entered  in  the  case  for  want  of 
proper  parties;  setting  aside  any  sale  of 
the  B,600  acres,  and  any  other  sales  ot  said 
Buckman's  lands  made  in  the  cause,  and 
placing  the  purchasers  In  stntu  quo;  and 
the  cause  was  *  remanded  to  the  circuit 
court  of  Pocahontas  county,  with  leave 
to  flle  an  amended  bill  making  the  proper 
parties  defendant.  When  the  mandate 
was  entered,  said  executors  ot  Paul  Mc- 
Neel, deceased,  filed  an  amended  bill,  mak- 
ing proper  parties,  and  reciting  the  alle- 
gations of  the  original  bill,  and  reiterat- 
ing them,  stating  the  amount  that  their 
testator  and  Joseph  Beard  were  entitled 
to  b.v  reason  ot  having  paid  said  decree 
to  Joseph  Feamst^r,  guardian,  etc., 
against  the  estate  of  John  H.  Buckman. 
That  the  conveyance  of  said  lands  in  Mar- 
ion county  and  Pocahontas  county  to 
them  by  said  Buckman,  while  absolute  on 
its  face,  was  neither  tendered  nor  received 
as  anything  other  than  a  mortgage,  and 
was  always  so  treated  by  the  grantees. 
That,  while  it  purported  to  convey  land 
of  great  value,  yet,  when  stripped  of  prior 
Incumbrances,  it  proved  to  be  of  little 
value.  That  they  never  had  examined  the 
titles,  and  knew    little  of  its  location  or 
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value.  ThAt  liens  existed  against  por- 
tions  of  It.  under  wbicb  it  was  about  to  be 
sold.  And  they  pray  that  the  accounts 
of  said  Ruckman'8  administrator  be  set- 
tled. That  said  Rncknian's  creditors  may 
be  convened.  That  the  3,600  acres  of  land 
lying  on  Buckley  mountain  may  be  sold, 
(which  Is  dettcribed  in  Exhibit  A  E.  filed 
with  the  cross-bill  of  Samuel  Anldridge,) 
and  the  proceeds  applied  to  the  payment 
of  the  plaintiff's  debt  in  so  far  as  the  same 
may  be  applicable;  and  if  any  portion  of 
tlie  same  remains  unpaid  thereafter,  that 
the  same,  along  with  that  portion  of 
plaintiff's  Judgment  against  said  Auld- 
rldge,  be  decreed  to  be  paid  by  said  Auld- 
ridge,  and,  in  the  event  It  be  not  done, 
that  a  sale  of  said  Auldrldge's  land  be  de- 
creed to  pay  the  same,  and  that  said 
amended  bill  be  taken  and  read  with  said 
original  bill  in  the  cause,  and,  for  reasons 
therein  stated,  that  said  Auldrldge's  lands 
be  rented  during  the  time  the  affairs  of 
said  John  U.  Kuckman,  deceased,  were 
being  settled ;  and  for  general  relief.  And 
.on  the  8th  day  of  April,  1885,  said  cause 
was  referred  to  a  commissioner  to  settle 
the  accounts  of  the  administrator  of  John 
H.  Ruckman.  deceased;  also  showing  the 
amounts,  dignities,  and  priorities  of  the 
debts  due  from  John  H.  Ruckman.  de- 
ceased, both  of  lien  and  open  contract  cred- 
itors, the'  lands  owned  by  htm  and  their 
probable  value:  also  the  llensaguinst  the 
lands  of  Hamnel  Auldridge,  with  tbelr 
amounts,  dignities,  and  priorities;  also 
the  lands  owned  by  said  Auldridge.  their 
quantity,  location,  and  probable  valne.and 
whether  the  rents  and  profits  thereof  will 
In  five  yeiirs  discharge  the  debts  due  from 
said  Auldridge,  etc.;  and  also  directing  a 
commlHSioner  therein  appointed  to  rent 
out  the  lands  of  said  Auldridge  upon  the 
terms  therein  prescribed. 

On  the  19th  day  of  October,  1887,  said 
Samuel  Auldridge  demurred  to  said 
amended  bill,  and  also  filed  hia  answer  to 
said  original  and  amended  bill,  in  which 
be  alleged  that  the  debts  set  up.  by  said 
plaiutlfte  and  said  Joseph  Beard  grew  out 
of  a  transaction  between  said  Paul  Mc- 
Neel  and  Joseph  Beard  and  John  H. 
Ruckman,  and  that  a  suit  was  instituted 
against  the  lands  of  respondent  to  sub- 
ject them.  In  which  the  compromise  and 
agreement  between  him  and  Paul  McNeel 
and  Joseph  Beard  was  exhibited  as  set 
out  In  the  original  proceedings  In  the 
cause;  and,  while  he  admits  that  he  owes 
some  debts  to  some  of  his  co-defendants, 
be  denies  that  be  owes  the  plaintiffs  or  his 
co-defendant,  Joseph  Beard,  as  alleged  In 
said  bill.  He  alleges  that  said  deed  from 
John  U.  Ruckman  to  said  Paul  McNeel 
and  Joseph  Beard,  dated  on  the  12th  day 
of  March,  1870,  was  an  absolute  deed,  so 
made  and  so  accepted,  and  was  received 
by  said  McNeel  and  Beard  at  the  time  in 
full  payment  of  the  Indebtedness  of  said 
Kuckman  to  said  McNeel  and  Beard.  He 
makes  the  cross-bill  filed  In  the  original 
suit,  with  Its  exhibits  filed  therewith,  part 
of  his  answer;  denies  the  material  al- 
legations of  said  amended  bill;  and  avers 
that  by  the  will  of  said  Paul  McNeel, 
Rachel  C.  McNeel,  named  as  one  of  the 
plaintiffs,  took  all  of  bis  property,  includ- 


ing the  debt  aet  np  by  platntUfs.  That 
she  has  departed  this  life,  and  has  no  per- 
sonal repreeentatlvo;  and.  until  a  person- 
al representative  is  appointed,  the  salt 
must  abate  so  far  as  these  piaintlRs  are 
concerned.  In  pursuance  of  said  decree  of 
reference  one  of  the  commlseltmers  made 
his  report,  which  was  excepted  to  by  said 
Samuel  Auldridge  because  said  commlssiun- 
er reported  a  Judgment  In favorof  Paul  Mc- 
Neel'sexecntorsforf  2,486.18,  and  two  Judg- 
ments of  $2,109.16  each, — one  in  favor  of 
Paul  McNeel's  executors,  and  the  other 
In  favor  of  Joseph  Beard, — and  another 
debt  In  favor  of  Joseph  Beard  for 
f  1.948.49,  all  as  of  April  1.  1888;  all  of 
which  debts  grew  out  of  and  are  the 
same  debts  covered  by  the  two  Judgments 
of  91.000  each, — one  in  favor  of  Paul  Mc- 
Neel's executors,  the  other  in  favor  of  Jo- 
seph Beard,— and  which  were  paid  by  the 
conveyance  from  John  U.  Ruckman  to 
said  McNeel  and  Beard  of  March  12. 1870. 
(2)  That  said  debts  of  McNeel's  executors 
and  Joseph  Beard  should  not  have  been 
allowed  against  said  Auldridge,  they  hav- 
ing been  paid  by  the  con  veyance  of  March 
li,  1870.  (8)  The  plaintiffs,  if  mortgagees 
under  the  deed  from  John  H.  Ruckman, 
could  not  sell  the  lands  under  said  deed 
without  the  sanction  of  a  court  of  equity, 
etc.  Other  exceptions  were  indorsed,  but 
these  cover  the  points  raised  In  the  assign- 
ment of  errors.  On  the  4th  day  of  April, 
1888,  the  court  overruled  the  first  excep- 
tion of  said  Samuel  Auldridge  to  said  com- 
missioner's report  as  to  the  debts  due  to 
Paul  McNeel's  executors  and  Joseph 
Beard,  and  confirmed  said  report  as  to 
the  claMSification  and  allowance  thereof, 
and  held  chat  the  deed  from  John  U. 
Ruckman  and  wife  to  Paul  McNeel  and 
Joseph  Beard,  dated  March  12,  1870,  was. 
In  eBect,  a  mortgage,  instead  of  an  abso- 
lute conveyance,  and  was  treated  as  such 
by  the  parties  thereto,  ahd  did  not  extin- 
guish the  two  bonds  of  f  1,000  each,  sc- 
ented by  said  Auldridge  to  Paul  McNeel 
and  Joseph  Beard,  dated  October  6, 1809. 
That  the  276  acres  known  as  the  "  Indian 
Draft  Land  "  could  not  be  made  sabject  to 
the  debts  of  McNeel  and  Beard  against 
John  H.  Ruckman.  The  fourth  exception 
to  said  report  was  overruled,  and,  after 
overruling  the  remaining  exceptions,  the 
court  decreed  the  amonnts  so  ascertained, 
with  interest,  to  be  paid,  and  that  they 
were  liens  upon  the  lands  of  said  Samoel 
Auldridge  In  the  manner  therein  set  forth, 
and,  unless  they  were  paid  In  20  days, 
that  commissioners  therein  appointed 
should  advertise  the  lands  of  said  Samuel 
Auldridge  as  therein  directed;  and  from 
this  decree  the  said  Samuel  Auldridge  ap- 
plied for  and  obtained  this  appeal. 

As  to  the  suggestion  of  the  defendant 
Samuel  Auldridge  in  his  answer  to  the 
amended  bill  "  that  Rachel  McNeel,  named 
as  one  of  the  plaintiffs  by  the  will  of  Paul 
McNeel,  took  all  of  his  property,  including 
the  debt  set  np  by  the  plaintiffs,  and  that 
said  Rachel  McNeel  had  departed  this 
life,  and  has  no  personal  representative, 
and  until  a  personal  representative  is  ap- 
pointed, the  suit  must  abate,  so  far  as 
these  plaintiffs  were  concerned,"  I  think 
that  the  court  below  acted  properly  in  dis- 
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regarding  tt,  tor  the  reason  that  tbe  snit 
would  Bnrvive  to  her  co-executor.  The 
flrat  error  asfilgned  by  the  appellant  Sam- 
uel Aul'lrldge  Is  that  "It  wae  error  to  de- 
cide, as  stated  in  said  decree,  that  the'deed 
from  John  H.  Rucknian  and  wife  to  Paul 
McNeel  and  Joseph  Beard,  uf  date  March 
12. 1870,  filed  as  Exhibit  A  E  with  defend- 
ant's cross-bill,  was,  in  etfectf  a  mortgage, 
Instead  of  an  absolute  conveyance,  and 
was  treated  as  soch  by  the  parties  there- 
to. Dpon  the  question  raised  by  this  as- 
signment of  error  we  loolc  first  to  the 
pleadings,  and  find  that  the  plaintiSs  in 
their  amended  bill  allege  that "  the  said 
John  H.  Rucliman.in  the  life-time  of  plain- 
tiff's testator,  to-wit,  on  the  12th  day  of 
March,  1870, conveyed  to  said  testator  and 
Joseph  neard certain  lands  in  Pocahontas 
and  Marlon  counties.  West  Virginia,  and 
certain  franchises  la  tbe  latter  county. 
In  order  that  they,  the  said  testator  and 
Joseph  Beard,  might  sell  and  dispose  of 
the  same,  and  apply  the  proceeds  towards 
the  payment  of  said  debt,  an  attested 
copy  of  which  is  filed  with  said  Auldridgo's 
cross-bill  as  Exhibit  A  B,  to  which  refer- 
ence is  made.  Said  conveyance,  while  ab- 
solute on  its  face,  was  neither  tendered 
nor  received  as  anything  other  than  a 
mortgage,  and  was  always  so  treated  by 
the  grantees."  To  this  amended  bill  the 
said  defendant  Samuel  Anidridgedemurred, 
and,  it  we  consider  the  case  upon  said  de- 
murrer alone,  he  must  be  regarded  as  admlt- 
tingsald  allegation  to  be  true.and  that  said 
conveyance  was  delivered  and  received 
as  a  mortgage;  and,  if  we  were  not  bound 
to  regard  this  demurrer  as  conclusive 
upon  the  question,  and  were  required  to 
look  at  tbe  question  upon  tbe  merits,  I 
think  the  court  was  warranted  in  holding 
said  conveyance  to  be  a  mortgage,  and 
not  an  absolute  deed,  without  looking  to 
the  depositions,  which  were  taken  before 
the  proper  parties  were  made  to  the  suit. 
This  is  apparent  from  tbe  face  of  the  deed 
Itself  and  the  letter  of  July  25. 1870,  which 
is  filed  with  the  cross-bill  of  the  defendant 
Anldrldge.  which  letter  bears  date  shortly 
after  the  deed  wan  made  to  McNeel  and 
Beard,  in  which  letter  said  McNeel  speaks 
of  tbe  property  as  Ruckman's,  and  says 
that  he  never  has  wished  said  Auldrldge 
to  pay  any  of  John  H.  Ruckman's  debts; 
and  that  he  and  Jo  Beard  Intended  going 
to  Fairmont  In  four  or  five  weeks  to  in- 
vestigate Ruckman's  affairs  there;  and 
"I  want  you  to  look  at  it  in  this  way: 
If  we  can  make  ont  of  Ruckman's  proper- 
ty what  he  owes  us,  then  that  pays  your 
debt  to  us."  This  language  clearly  in- 
dicates the  intention  on  the  part  of  Mc- 
Neel to  treat  the  Ruckman  property  as  a 
mere  security  for  the  debt  owed  him  and 
Beard,  and  he  informs  Anldrldge  that,  if 
they  can  get  their  money  out  of  Buck- 
man's  property,  then  Auldridge's  debt  to 
them  would  be  paid;  and  the  conveyance 
on  its  face  recites  tbe  amountof  said  Ruck- 
man's indebtedness  to  said  McNeel  and 
Beard,  and  the  manner  in  which  tbe  same 
was  created,  and  declares  that,  in  consid- 
eration of  said  indebtedness,  and  in  order  to 
pay  oft  and  dischargre  said  indebtedness  to 
said  McNeel  and  Beard,  he  conveystothem 
the  tracts  uf  land  therein  described.    Tbe 


tact  that  said  McNeel  and  Beard  regarded 
the^prQperty  conveyed  to  them  in  Marion 
county  as  worth  920,000  or  $30,000,  and 
the  liens  against  it  only  amounting  to 
910,000.  the  bonds  of  the  agricultural  asso- 
ciation and  the  Pocahontas  lands  all  being 
conveyed  for  the  purpose  of  discharging  a 
debt  of  f  4,400,  are  facts  which  do  not  well 
accord  with  the  idea  that  said  conveyance 
was  Intended  as  an  absolute  deed  for  said 
property.  In  the  case  of  Lawrence  v.  Du- 
Bols,  16  W.  Va.  443,  this  court  held  that, 
though  a  deed  be  absolute  on  its  face,  the 
real  nature  of  the  transaction  can  be 
proven  by  parol  evidence  or  surrounding 
circumstances,  and  tbe  deed  be  held  to  be 
a  mortgage;  and  that "  the  following  cir- 
cumstances have  great  weight  in  deter- 
mining that  a  deed  absolute  on  its  face  is 
a  mortgage:  First,  where  the  parties  ad- 
mit that  the  grantor  owes,  after  the  exe- 
cution of  the  deed,  tbe  consideration  of 
the  land  to  the  grantee  as  a  debt ;  sec- 
ond, if  tbe  alleged  consideration  is  grossly 
inadequate."  In  this  immediate  connec- 
tion we  may  refer  again  to  the  letter  of 
said  McNeel  to  Auldrldge,  in  which  he 
says  said  Marlon  county  lands  were  very 
valuable,  say  worth  $20,000  or  $30,000, 
and  also  says:  "If  we  can  make  out  of 
Ruckman's  property  what  he  owes  us, 
then  that  pays  your  debt  to  us. "  This 
letter,  it  must  be  remembered,  was  writ- 
ten on  the  26th  day  of  July,  1»70,  while 
said  deed  from  Ruckman  and  wife  bears 
date  the  12th  day  of  March,  1870.  See, 
also,  Davis  v.Demming,12W.Va.:!46.§  8,of 
syllabus.  See,  also,  Vangilder  v.  H  off  man, 
22  W.  Va.  2,  §  6  of  syllabus,  where  this 
conrt  held  that,  "though  a  deed  be  abao- 
luteon  its  face,  yet,  if  it  beshown  by  thecir- 
cumstances  surrounding  the  parties  and  by 
their  parol  declarations  that  the  land  was 
conveyed  as  a  security  fur  money  loaned, 
a  court  of  equity  will  declare  such  deed 
a  mortgage;  and  when,  on  the  parol  evi- 
dence. It  is  doubtful  whether  the  convey- 
ance should  be  regarded  by  a  court  of 
equity  as  an  absolute  deed  or  a  mortgage 
tu  secure  a  loan,  tbe  courts  incline  to  hold 
It  to  be  a  mortgage. "  See,  also,  UoRman 
v.  Ryan.  21  W.  Va.  416.  In  view  of  these 
rulings,  and  under  the  circumstances  of 
this  case,  we  think  the  court  below  com- 
mitted no  error  in  holding  said  deed  of 
conveyance  to  be  a  mortgage,  and  that 
It  did  not  extinguish  the  two  bonds  of 
$1,000  each  executed  by  the  defendant 
Auldrldge  to  said  Paul  McNeel  and  Jo- 
seph Beard,  dated  October  6, 1869. 

The  second  error  relied  upon  by  the  ap- 
pellant is  that  the  heir  of  John  H.  Ruck- 
man bas  never  been  legally  made  a  party 
to  the  suit.  He  is,  however,  designated 
in  the  caption  of  the  amended  bill  as  Sid- 
ney Rnckman,  son  and  only  heir  of  said 
John  H.  Ruckman.  and  our  statute  (Code 
W.  Va.  p.  786,  §  37)  provides  that  "every 

gerson  designated  In  tbe  caption  of  such 
ill  as  a  defendant  shall  be  a  defendant 
therein  without  a  prayer  that  he  be  made 
such,  and  shall  be  required  to  answer  the 
bill  in  the  same  manner  and  to  the  same 
extent  as  if  he  were  therein  called  upon  to 
do  so:"  and  he  appears  to  have  been  pro- 
ceeded against  regularly  by  order  of  pub- 
lication.   I  must  therefore  hold  that  said 
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second  (wsiEnment  of  error  Is  not  well 
tu'-en. 

The  third  assifcnment  of  error  fs  that 
the  notice  to  lienbolders  prescribed  by 
statute  was  never  published  previous  to 
said  decree.  When  a  plaintiff  Is  proceed- 
ing; in  equity  to  enforce  a  JudKinent  lien, 
as  I  understand  It,  the  statute  provliles 
(pa^e  K03,  i:.  MS»,  S  7.  of  the  Code)  that  "no 
decree  for  the  distribution  of  the  proceeiis 
of  such  real  estate  shall  be  made  until  a 
notice  to  all  persons  hoidins  liens  on  the 
real  estate  of  the  judgment  de>>tor  be 
posted  and  published  under  a  dtnyee  of  the 
court,  as  thereinafter  provided;"  Kiviiii; 
the  form  of  the  notice.  This  notice  I  do 
not  understuiid  to  be  required  to  be  pub- 
lished before  a  decree  can  l>e  made  directing 
a  sale,  but  It  must  be  done  before  a  dis- 
tribution of  the  proceeds  of  such  real  es- 
tate; and  I  do  not  thlnl(  thecourt  en-ed  In 
directinR  a  sale  of  defendant's  lands  before 
pubiishinK  said  notice. 

Ah  to  assiKnirent  of  error  No.  4.  relied 
on  by  the  appellant,  while  It  is  true  that 
a  portion  of  the judgrment  obtained  nirninHt 
the  defendant  for  tiie  sum  of  f2,oiu.u8, 
which,  with  interest  added  to  the  date  of 
the  conindssioner's  report,  amounted  to 
92,4S6.l:j,  was  for  the  purcliane  money  for 
a  portion  of  tiieland  songlit  to  be  sul)]ect- 
ed,  yet  the  suit  is  not  brought  to  enforce 
the  vendor's  lien,  but  for  the  purpose  of 
enforcing  said  judgment  lien;  and.  while 
it  is  the  practice  to  tender  a  deed  where 
the  vendor's  lien  Is  son^ht  to  be  enforced, 
yet,  even  in  that  kind  of  a  case,  where  tlie 
vendor  is  dead,  as  In  this  case,  the  matter 
Is  witliln  the  control  of  the  court,  who 
can  require  the  title  to  be  brought  in  l>e- 
fore  the  proinrty  is  finally  disjioseil  nf, 
and  1 4lo  not  rcKard  the  absence  of  such 
deed  at  the  time  tlie  sale  is  directed  as  er- 
ror for  which  the  cause  would  be  reversed. 

As  to  the  next  assifcnment  of  error,  that 
"the  27.')  acres  Icnown  as  the  '  Indian  Draft 
Land ''must  be  accounted  for  by  McNeel 
and  Heard, "  it  appears  in  the  original  rec- 
ord that  said  land  was  never  In  the  pos- 
session of  said  McNeel  and  Beard,  nor  un- 
der tlioir  control,  but  had  been  sold  under 
a  decree  of  tlie  court  in  February,  IMfO,  in 
a  chancery  suit  of  W.  U.  McClintic  v.  John 
H.  Kui'kman,  which  sale  was  confirmed, 
and  tlie  proceeds  applied  to  adebtdue  said 
McClintic.  and  for  that  reason  said  McNeel 
and  Beard  could  not  be  requlre<l  to  ac- 
count tor  It.  In  addition  to  what  has 
been  said  above  in  regard  to  the  first  as- 
Biirnnient  of  error,  I  am  nf  opinion  that, 
even  it  the  conveyance  from  said  John  H. 
Ruck  man  to  said  McNeel  and  Beard  was 
an  absolute  deed,  and  not  a  mortgage, 
and  was  intended  to  be  accepted  and  re- 
ceived in  full  discharge  and  satisfartlon  of 
the  two  notes  for  $1,000  each,  held  by  said 
McNeel  and  Beard,  respectively,  the  defend- 
ant Anidridge  could  have,  by  interposing 
1  proper  plea,  made  this  defense  at  law 
at  the  time  the  judgments  were  rendered: 
ond,  having  failed  to  do  this,  he  cannot  In 
this  collateral  manner  attack  said  judg- 
ments by  setting  up  said  matters  in  tills 
suit.  See  Haseltlne  v.  Brickey,  18  Grat. 
]20,  where  it  is  held  that,  "where  a  party 
has  had  a  day  in  which  he  could  make  his 
defense  in  the  proper  forum  before  a  ver 


diet  and  Judgment  against  bim,  equity 
will  not  entertain  him  and  grant  relidt 
after  such  judgment  and  verdict,  unless  in 
cases  of  fraud,  accident,  or  surprise  for 
some  adventitious  ctrcumstanee,  unmixed 
with  negligence  on  his  part,  which  shall 
sulticiently  account  for  the  omission  to 
seek  its  intervention  before  Judgment." 
See,  also,  Braden  v.  Reitzenberger,  18  W. 
Va.  2h6,  where  the  same  princiiiles  are  an- 
nounced. For  these  reasons  we  are  of 
opinion  that  there  Is  no  error  In  the  decree 
couiplaine<i  of  for  which  the  same  should 
be  reverse*!.  The  riecn-e  complained  of 
must  be  attirmed,  with  costs  and  damages 
to  the  appellees. 


04  W.  Va.  644) 

FiBBACK  ▼.  Ball. 

(Supreme  Court  of  Appenia  of  ITett  Virginia. 
Jan.  81,  1891.) 

RarORMATION  OP  Ck>M'KACT—  Upecifio  Pxbvobm- 

ASCB — ISIPKOVEMENTS. 

1.  Kitber  party  to  a  written  cootrsct  for  tb* 
sale  or  exchange  of  lands  may  bave  the  sam* 
spociflcally  eDforoed  in  a  court  of  equity,  with 
such  corrections  in  it  as  parol  proof  may  show  to 
l>e  necessary  to  correct  a  mistake  made  in  reduc- 
ing tbe  contract  to  writing. 

2.  Before  suub  currci-tlon  and  enforcement 
can  l>e  made,  the  proof  must  be  strong,  cleur,  and 
preponderating,  and,  In  tbe  absenue  of  fnud, 
must  prove  ttiat  tbe  mistake  was  mutual. 

8.  Ekiuity  follows  tbe  law,  and,  as  a  general 
rule,  where  the  court  of  chancery  is  adjustiog  tbe 
mutual  rights  between  tbe  occupier  of  laad,  wbo 
has  made  improvemeuts  under  the  l>eliel  that  he 
bail  a  just  claim,  and  tbe  real  owner  of  the  land, 
it  will  adopt  tbe  rule  which  tbe  Code  prescril>es 
Id  actions  of  electment,  and  will  eatimate  against 
the  occupant  the  annual  value  of  such  part  of  tbe 
premises,  if  any,  as  was  improved  and  in  a 
state  fit  and  prepared  for  cultivation  at  tbe  time 
he  took  possession  thereof,  and  will  credit  him 
with  the  value  of  all  improvements  made  there- 
on; but  will  not  charge  bim  for  the  use  of  any 
improvements  made  upon  tbe  land  by  him^  or  for 
the  use  of  any  part  of  tbe  land  olearad  by  him. 
{Syllabm  by  the  Court) 

Appeal  and  fnpemedean  from  drcntt 
court.  Summers  county. 

J.  W.  Durls  and  J.  H.  Holt,  tor  appel- 
lant.     Adams  Jk  Miller,  for  appellee. 

Lucas,  P.  This  was  a  snit  for  specific 
performance,  brought  by  the  plaintiff 
against  the  defendant  in  the  circuit  court 
of  Hummers  county,  W.  Va.,  to  January 
rules,  1SN6.  The  bill  charges  that  in  the 
year  1kn5  the  plaintiff,  through  bis  agent, 
R.  U.  Maxwell,  made  an  agreement  with 
the  defendant  for  the  exchange  of  certain 
real  estate,  said  agreement  being  a  verbal 
and  unwritten  one.  By  its  terms  tbe 
plaintiff,  Fishack,  was  to  convey  to  tbe 
defendant.  Ball,  a  tract  of  land  in  Raleigh 
county  containing  420  acres,  and  was  also 
to  deliver  up  to  defendant  defendant's 
note  for  f349,  which  sum  was  the  consid- 
eration 'tor  a  certain  vacant  lot  in  tbe 
town  of  Upper  Hinton,  and  was  secured  by 
deed  of  trust  on  said  vacant  lot.  In  con- 
sideration of  these  engagements  to  be  per- 
formed by  the  plaintiff,  the  defendant 
agreed  to  convey  to  plaintiff,  with  scneral 
warranty,  a  house  and  lot  in  Upper  Uin- 
ton,  and  also  the  said  vacant  lot  adjoin- 
ing thereto,  mentioned  above,  and  also  a 
tract  of  land  on  tbe  opposite  side  of  New 


Digitized  by 


Google 


W.Yz.) 


FISHACE  «.  BALL. 


857 


rlTer,  eontalnlnfc  70  arres,  and  also  to  de- 
liver to  the  platntitf  a  lot  of  lumber  eltn- 
ated  on  said  vacant  lot.  The  plaiiitlfl  fur- 
ther allexea  tbat  be  on  hlB  part  had  the 
RaleiKb  tract  of  420  acres  conveyed  to  the 
defendant,  and  aluo  tendered  to  bini  said 
note  of  t^9,  above  spoken  of,  and  the  de- 
fendant on  bis  part  had  conveyed  to  the 
plaintiff  the  70-acn>  tract  and  the  houne 
and  lot  in  Upper  Hinton, but  positively  re- 
fused and  declined  to  convey  the  said  va- 
cant lot,  or  to  accept  the  tender  of  the 
aaid  note  for  9M9.  The  bill  further  allcKes 
that  plaintiff  received  possession  of  said 
vacant  lot,  and  proceeded,  witbtbeknowl- 
edfte  of  the  defendant,  to  erect  a  valuable 
building;  thereon,  at  thecost  of  about $400. 
and  tbatplalntiff  hasciintracfed  tosell  the 
said  vacant  lot  with  the  building  theretm; 
that  the  defendant  knew  of  the  balldinK 
of  said  bouse,  and  did  nut  attempt  to  pre- 
vent it,  and  never  den  led  the  plain  tiff's  right 
to  build  said  house  until  It  was  nearly  or 
qalte  completed.  The  prayer  of  the  bill 
la  that  said  parol  contract  or  excbnnKe 
bo  fully  and  specifically  enfon-ed  by  the 
court,  and  that  a  conveyance  of  said  va- 
cant lot  be  decreed  to  the  plaintiff;  but 
that.  If  specific  performance  be  refused  by 
the  court,  the  plaintiff  be  then  placed  in 
every  respect  In  atuta  quo,  as  he  was  be- 
fore said  agreement,  and  tbat  the  contract 
be  rescinded,  and  the  cost  of  said  building. 
Improvements,  etc..  be  paid  to  him.  or 
that  he  may  have  a  decree  for  the  value  of 
tbe  said  bouse  built  i^n  said  vacant  lot, 
and  the  said  sum  of  $340,  with  interest 
from  the  17th  day  of  March,  18M«,and  that 
said  bouse  and  lot  be  subjected  to  tbe  pay- 
ment thereof  under  the  trust-deed  execut- 
ed b.v  said  Ball  to  secure  them,  and  for  fur- 
ther and  general  relief.  To  this  bill  the 
defendant.  Ball,  filed  his  answer.  In  which 
be  denies  positively  that  there  was  any 
verbal  exchange  of  lands  by  parol,  as  set 
out  in  the  bill,  or  that  the  plnlutlS  ever 
took  possession  of  Hald  vacant  lot  with 
the  conKent  of  the  defendant.  On  the  oth- 
er hand,  defendant  alleges  that  the  agree- 
ment was  reduced  to  writing  Ly  the  direc- 
tion and  under  the  instrurtlon  of  the 
aicent  of  the  plaintiff,  and  said  agreement 
was  presented  to  defendant,  and  be  was 
asked  to  sign  it,  which  at  tbe  request  of 
plaintiff's  agent  he  did,  and  left  It  with 
Bald  agent  to  have  rilalntlff  sign  it,  and 
said  contract  remains  with  the  plaintiff 
or  his  agent.  The  defendant  further  de- 
nies that  the  Improvementn  were  put  on 
said  lot  with  his  approbation  or  consent, 
that  he  resisted  such  improvements  as 
well  as  he  could,  and  tbat  they  were  put 
there  In  defiance  of  his  resistance.  Defend- 
ant also  denies,  in  conclusion,  that  he  ever 
sold  the  lumber  on  said  vacant  lot  to  the 
plaintiff,  or  tbat  plaintiff  ever  acquired 
any  title  to  the  same.  Subsequently  tbe 
respondent.  Ball,  filed  an  amended  answer, 
In  which  he  set  out  tbat  tbe  plaintiff  had 
nut  only  accepted  a  deed  for  the  76  acres  of 
land  across  New  river,  but  had  subse- 
quently conveyed  the  same  by  deed  to  a 
third  party.  He  denies,  moreover,  the  ten- 
dering to  him  of  the  note  for  $349.  He  far- 
ther files  as  an  exhibit  a  written  contract 
of  exchange  between  the  parties,  as  signed 
by  him,  and  denies  that  any  fraud  or  mis- 


take occurred  In  redncing  tbe  same  to 
writing.  In  addition  to  the  above  plead- 
ings, K.  H.  Maxwell  filed  a  petition  as  trus- 
tee in  tbe  deed  of  trust  securing  the  note  of 
$340,  asking  that  the  trust  beenforced,  and 
the  vacant  lot  besubjectedtothediscbargv 
of  this  unpaid  purchase  money.  To  this  p» 
tition  Ball  responded,  and  denied  ttaath« 
owed  the  said  purchase  note  or  bond, 
but  says  that  the  same  has  been  extin- 
guished by  reason  of  the  fact  that  the 
plaintiff,  FIshack,  has  taken  poBsession  of 
said  lot,  and  rented  it  out  at  tbe  rate  of 
$12  per  month  for  48  months,  making 
$576;  that  he  had  also  taken  possession  of 
a  lot  of  lumbcronsaid  lot  belonging  to  de- 
fendant; and  defendant  claims  the  aggre. 
gate  uf  these  two  sums  as  a  set-off  against 
said  pun-hase  note  or  bond.  The  circuit 
court  referred  the  cause  to  a  commission- 
er, and  a  large  amount  of  testimony  was 
taken  on  either  side.  On  May  10.  1NS9,  the 
circuit  court  entered  a  final  decree,  in 
which  the  court  decided  that  the  plalutitt 
was  not  entitled  to  specific  execution  of 
the  verbal  contract  as  to  the  vacant  lot 
referred  to  in  the  bill,  hut  inasmuch  as  It 
appeared  that  the  plaintiff  had  placed  val- 
uable and  permanent  improvements  on 
said  lot,  with  the  knowledge  and  consent 
of  said  Kail,  to  tbe  value  of  $4UU,  and  in- 
asmuch as  the  unpnld  purchase  money 
now  amounted  to  $42U.U3, It  was  therefore 
atljudgnd  that  the  plaintiff  shonid  recover 
$4(N)  from  the  said  Ball,  the  Kame  being  an 
equitable  charge  on  said  lot,  and  also  the 
said  sum  of  $420.93,  unpaid  purchase  mon- 
ey. P^rom  these  two  sums,  however,  there 
was  to  be  deducted  the  sum  of  $(i.5  as  the 
value  of  tbe  lumber  which  Bail  had  left  on 
said  lot,  and  of  which  FIshack,  through 
his  agents,  took  possession.  The  re- 
ports of  the  master  commissioners  were 
confirmed  in  so  far  only  as  they  were  con- 
sistent with  this  decree,  and  specini  com- 
missioners were  appointed  to  sell  the  lot 
In  question,  in  order  to  pay  the  liens  thus 
ascertained.  There  was  also  to  be  d^ 
ducted  In  favor  of  Ball  from  tbe  debts 
which  he  owed  on  the  lot  the  sura  of  $20.- 
66,  as  the  total  rental  value  of  said  lot, 
exclusive  of  the  improvements  thereon, 
while  It  was  .occupied  by  the  plaintiff  or 
his  vendee.  From  this  decree  Ball,  tbe  de- 
fendant, has  appealed  to  this  court,  and 
FIshack  has  also  assigned  as  error  the 
failure  of  the  court  to  correct  the  contract 
and  award  him  specific  performance. 

Let  us  first  consider  the  assignment  of 
the  appellee  that  the  court  erred  In  not 
awarding  him  specific  performance.  It  is 
quite  obvious  that  tbe  circuit  court  con- 
cluded from  the  testimony  that  there  was 
In  fact  a  written  contract  signed  by  Bail, 
and,  though  not  signed  by  FIshack,  It  had 
been  by  him  fully  executed.  Moreover,  it 
seems  to  have  been  drawn  In  the  absence 
of  Ball  by  the  clerk  of  the  county  court, 
in  tbe  presence  of  Fishack's  agents,  and 
delivered  to  them,  or  at  leaat  came  into 
their  poBsesBlon,  and  they  procured  the 
signature  of  Ball,  and  their  principal  con- 
firmed and  ratified  by  execu  ting  the  con- 
tract precisely  in  the  terms  in  which  it  was 
written.  The  circuit  court  doubtless  con- 
sidered tbat  tbe  proper  remedy  of  the 
plaintiff  was  not  by  specific  performance  of 
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tlierapposed  parol  aKreement  as  to  the 
vacant  lot,  as  an  independent  contract, 
but  considered  that  the  plaiutiR's  remedy, 
npoil  his  own  statement  ol  tbecafte,  was 
to  proceed  on  the  ground  of  a  mistake  in 
reduclnK  the  contract  to  writing, and  that 
bis  alternative  prayer  to  correct  the  writ- 
ten contract,  and  then  have  it  specifically 
enforced,  was  the  proper  prayer  applica- 
ble to  his  case  from  his  own  stand-polnt. 
The  Jurisdiction  of  a  court  of  equity  to 
correct  a  mistake  In  reducing  a  contract 
to  writing,  and  then  to  enforce  it  as  thus 
corrected,  is  undoubted,  and  parol  evi- 
dence Is  admissible  to  prove  such  mistake. 
See  authorities  cited  In  Deltz  v.  Insurance 
Ck>.,83  W.Va.  541,11  S.  E.  Rep.  60;  also, 
Nichols  V.  Cooper,  2  W.Va.  847.  In  Allen 
V.  Yeater,  17  W.  Va.  128,  it  is  said :  " Parol 
evidence  is  admissible  to  prove  such  mis- 
take, tiiougb  it  is  denied  in  the  answer, 
but  the  evidence  to  show  such  mistake  in 
a  written  instrument  must  be  clear  and 
strong,  so  as  to  establish  it  to  the  entire 
satisfaction  of  the  court. "  And  again,  in 
Oelgh's  Adm'r  v.  Boggs,  19  W.  Va.  240,  it 
was  held:  "Either  party  to  a  written 
contract  for  the  sale  of  laud  may  have  the 
same  specifically  enforced  in  a  court  of 
equity,  with  such  corrections  in  it  as  parol 
proof  may  show  to  be  necessary  to  cor- 
rect a  mistake  made  in  reducing  the  con- 
tract to  writing. "  See,  also,  Campbell  v. 
Fetterman,  20  W.  Va.  398.  Moreover,  to 
correct  a  contract  on  the  ground  of  mis- 
take alone,  the  mistake  must  be  mutual; 
that  is,  participated  In  by  both  parties. 
2  Pom.  Eq.  Jur.  §  859.  I  know  this  lan- 
guage has  been  criticised,  but  when  prop- 
erly understood  it  does  not  seem  objec- 
tionnble.  It  In  a  contract  between  A.  and 
B.  the  full  Intention  of  A.  is  embodied, 
while  that  of  B.  has  been  mutilated,  or  in 

J»art  omitted,  It  would  obviously  be  on- 
nst  to  A.  to  alter  the  contract,  nnder 
pretense  of  correcting  a  mistake,  and, 
thns  altered,  to  enforce  It  against  him. 
In  the  present  case  the  circuit  court,  as  a 
Question  of  fact,  did  not  consider  the 
proofs  sufHclently  strong,  clear,  and  pre- 
ponderating to  justify  the  alteration  of 
the  contract,  and  its  enforcement,  when 
thus  altered,  against  Ball.  ^We  are  not 
prepared  to  say  that  the  clrcnit  court 
erred  in  determining  this  question  of  fact, 
but,  on  the  contrary,  we  think  Its  conclu- 
sion was  Justified  by  the  evidence,  and  we 
must  decline  to  Interfere  with  It. 

We  come  now  to  consider  the  assign- 
ments of  error  made  by  tbe  apellant.  In 
bis  first  answer  he  denies  that  there  was 
any  contract  whatever  .with  reference  to 
the  vacant  lot,  and  strennonsly  insists 
that  the  writing  which  he  signed  em- 
braced all  the  terms  agreed  upon  for  an 
exchange  of  lands.  When,  however,  tbe 
trustee  filed  his  petition  upon  this  theory, 
which  the  defendant  had  admitted  to  be 
correct,  vis.,  that  Ball  still  owned  tbe  lot, 
and  for  tbe  enforcement  of  the 'trust  for 
the  unpaid  purchase  money,  the  defend- 
ant. Ball,  shifts  bis  position,  and  claims 
that  the  purchase  money,  vls.i  the  note 
for  $349,  should  be  regarded  as  discharged 
by  the  rent  which  the  plaintiff  had  re- 
reived  from  his  own  bouse,  which  Ball 
had  periultted  him  to  erect  upon  tbe  va- 


cant lot  without  any  protest  or  resistanoe 
until  tbe  boose  was  nearly  or  qaite  com- 
pleted. The  inconsistency  of  this  poei- 
tlou  is  too  apparent  for  further  comment. 
The  circuit  court  rejected  snch  a  preten- 
sion, and  decreed  that  Ball  should  pay  for 
the  lot  the  price  be  had  agreed  to  pay.  and 
should  likewise  pay  lor  tbe  Improvement 
put  there  by  tbe  plalntlB,  and  shoold  tie 
allowed  ground-rent  as  owner  during  tbe 
time  plaintiff  had  occupied  the  lot.  '  In 
default  of  such  payment  by  Ball,  tbe  deed 
of  trust  he  had  given  for  the  pnrcbaea 
money  was  to  be  enforced.  In  thns  set- 
tling the  rights  of  tbe  parties,  the  court 
simply  took  Bali  at  his  word,  and  we  do 
not  see  what  right  he  has  to  complain, 
unless  there  was  error  in  adjusting  tbe 
question  of  tmprorements  and  rents,  or 
use  and  occupation.  In  the  thirty-second 
and  thirty  .tbird  sections  ol  chapter  90  o( 
the  Code  on  ejsctment  it  Is  provided :  "  If 
tbe  defendant  intends  to  claim  allowance 
for  improvements  made  upon  the  prem- 
ises by  himself,  or  those  under  whom  he 
claims,  he  shall  file  with  his  plea,  nr  at  a 
subsequent  time  before  the  trial.  If  for 
good  cauiie  allowed  by  the  court,  a  state- 
ment of  his  claim  therefor  in  case  judg- 
ment be  rendered  for  the  plaintiff.  In 
such  case  the  damages  of  tbe  plaintiff, 
and  the  allowance  to  the  defendant  for 
Improvements,  shall  be  estimated,  and  the 
balance  ascertained,  and  judgment  there- 
for rendered  as  prescribed  In  the  ninety- 
first  chapter. "  When  we  turn  to  the 
ninety-first  chapter  we  find  it  provided  in 
section  2  that  In  fixing  and  assessing  the 
value  of  improvements  the  jury  shall  esti- 
mate against  the  defendant  the  annual 
value  of  such  part  of  the  premises,  if  any, 
as  was  improved,  and  in  a  state  fit  and 
prepared  for  cultivation,  at  tbe  time  be 
took  possession  thereof,  and  shall  credit 
him  with  the  value  of  all  the  Improre- 
ments  made  thereon;  but  no  charge  shall 
be  made  against  the  tenant  for  the  use  of 
anylmprovements  made  upon  tbe  land  by 
him,  or  for  the  use  of  any  part  of  the  land 
cleared  by  him.  Now  it  is  a  maxim  that 
equity  follows  tbe  law,  and  it  was  doubt- 
less upon  this  view  that  the  circuit  court 
adjusted  the  rights  of  the  parties,  and 
decreed  Ball  to  pay  tbe  value  of  the  im- 
provements erected  by  Fishack.  lees  the 
annual  rental  value  of  the  vacant  lot 
while  unimproved.  In  this  we  find  no  er- 
ror, and  are  of  opinion  that  tbe  decree  ol 
the  court  below  should  be  affirmed,  with 
such  slight  modifications  as  I  shall  now 
proceed  to  indicate. 

The  plaintiff  having  framed  bis  bill  orig- 
inally upon  tbe  theory  that  he  was  enti- 
tled to 'specific  performance  of  a  parol  con- 
tract, by  tbe  terms  of  which  the  defendant 
was  to  give  him  a  conveyance  for  the  va- 
cant lot,  and  he  to  surrender  the  note  for 
the  purchase  money,  be  cannot  complain 
if  the  court  sboutd  grant  him  all  the  relief 
thus  prayed  for;  therefore,  1  think  the 
court  below,  in  giving  Ball  his  period  of 
redemption  before  the  sale  of  tbe  lot, 
should  also  have  given  him  his  option 
either  to  pay  the  sums  decreed  against 
him,  and  retain  the  lot,  or  to  make  a  deed 
for  tbe  lot  to  Fishauk,  and  deposit  it 
with  the  special  com  mlssionerB,  and  recel  ve 
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back  his  note  for  f  348,  and  tbas  relieve 
hiniBelt  from  liability  to  pay  any  money 
except  the  costs  ot  euit.  Furthermore,  it 
is  properly  objected  to  the  decree  by  tha 
appellant  in  this  court  that  no  provision 
is  made,  in  case  Ball  elects  to  redeem 
the  lot,  for  placinc  him  in  possession.  The 
decree  should  thei-efore  be  so  modified  as 
to  permit  Ball,  in  case  he  elects  to  and 
docs  redeem  the  lot.  to  apply  for  a  writ 
ot  possession  on  the  toot  of  the  decree,  or 
that  in  such  case  ot  redemption,  as  afore- 
said, the  sheriff  should  place  him  in  posses- 
*Bion. 

The  decree  of  the  court  below  is  affirmed, 
and  the  cause  rpmaniled,  with  iustmctions 
that  it  be  proceeded  in  as  Indicated  and 
directed  in  this  opinion,  and  further  in 
accordance  with  the  principles  of  equity. 

Enqlibh  and  Bbannon.  JJ.,  concur. 
Holt,  J.,  absent. 


(«  W.  Va.  730) 

QAL.LABER  et  «/.  V.  CiTT  OF  MOUNDBTILLE. 

(Supreme  Cov/rt  of  Appeals  of  West  Virainia. 
Feb.  7,  1891.) 

Bm  Amttdioata  —  DissoLCTiOH  o*  IsTusanaa — 
iDJUmTT  OF  Pabths. 
1.  An  order  dissolving  an- injunction,  based 
on  the  merits  of  the  case,  where  llie  only  relief 

Ebt  by  the  bill  is  such  Injunction,  is,  aa  re- 
s  finality,  sach  a  aecision  as  will  sustain  the 
use  of  res  judicata. 

8.  Where  a  bill  asks  an  ln]anotlon  against 
the  Issue  and  sale  of  municipal  bonds,  because  of 
alleged  Invalidity  of  the  ordinance  authorizing 
their  issue,  and  of  the  bonds  themselves,  under 
the  law,  and  asks  no  other  relief,  and  such  in- 
junction is  dissolved  on  the  merits,  the  order  of 
dissolution  will,  as  regards  identity  of  the  sub- 
ject-matter, bar  a  subsequent  bill  seeking  an  in- 
junction against  tbe  collection  of  taxes  levied  to 
pay  Interest  on  such  bonds,  so  long  as  the  order 
of  dissolution  Is  nnreversed. 

8.  Five  persons,  as  taz-payers,  on  behalf  of 
themselves  and  all  other  taz-payers  of  M.,  ob- 
tain an  injunction  to  restrain  the  issue  and  sale 
of  mnniolpal  bonds  on  account  of  their  legal  in- 
validity, the  defendanta  being  the  mayor  and 
clerk  of  the  city  authorized  by  such  ordinance 
to  sign  and  countersign  and  seal  such  bonds,  and 
deliver  them  to  commissioners  authorized  by  the 
ordinance  to  receive  and  sell  the  same.  Such  in- 
junction is  dissolved.  Afterwards  two  of  these 
plaintiffs,  us  tax-payers,  obtain  an  injunction  to 
restrain  collection  of  taxes  to  pay  Interest  on  such 
bonds  on  account  of  tbeir  legal  invalidity,  the 
defendants  being  the  city  and  Its  marshal.  There 
Is  sufficient  identity  of  parties  here  to  justify  the 
application  of  the  defense  of  res  judUsata. 
(SyUubus  by  the  Court) 

Appeal  from  circuit  court,  Marshall 
connty. 

Tbayer  Melrin  and  J.  J.  Jacob,  for  ap- 
pellant.   J.  B.  McLure,  for  appellees. 

Brannon,  J.  On  the  5th  day  of  Febm 
ary,  18U0,  the  council  of  the  city  ot  Mounds 
ville  passed  an  ordinance  providing  tor  the 
iBsne  and  sale  of  its  bonds  to  the  amount 
of  $20,000,  to  enable  the  city  to  pave  Its 
streets;  and  submitted  tbe  question  of  the 
issue  of  such  bonds  to  a  vote  ot  the  peo- 
ple, and  they  ratified  the  proposition,  and 
such  bonds  were  issued  and  sold.  The 
coancil  having  Included  in  its  estimate  ot 
expenditures  tor  the  year  1890  the  sum  of 
$1,200  to  pay  Interest  on  said  bonds,  and 
levied  taxes  including  it,  J.  W.  Gallaber 


and  B.  W.  Price,  tax-payera  and  owner* 
of  property  in  the  city,  suing  for  them 
selves  and  all  other  tax-payers  and  prop- 
orty  owners  of  said  city,  upon  a  bill  by 
them  Bgainst  tbe  city  and  Robert  Low.  its 
marshal,  obtain^  an  injunction  restrain- 
ing tbe  collection  of  a  certain  per  centum 
of  tbe  taxes  within  tbe  city  on  property, 
and  especially  that  percentom  of  the  taxes 
imposed  on  said  Gallaber  and  Price;  and, 
the  circnlt  court  ot  Marshall  county  hav- 
ing overruled  a  motion  to  dissolvesaid  in- 
junction, the  city  of  Moundsville  has  Ap- 
ppnled  to  this  court  from  the  order  over- 
ruling said  motion.  We  shall  not  decide 
the  merits  of  this  controversy,  and  deem 
it  improper  to  do  so,  tor  the  rvason  that 
we  are  of  opinion  that  the  defense  of  rea 
Judicata  made  by  appellants  ends  this  pren- 
ent  cause.  The  plaintiffs  in  the  present 
cause,  together  with  three  others,  suing 
for  themselves  and  all  other  tax-payers  of 
the  city  of  Moundsville,  before  the  bonds 
issued,  obtained  an  injunction  to  restrain 
tbeir  issue  and  sale,  and  that  injunction 
was  on  the  2d  of  May,  1890,  dissolved, 
but  the  bill  was  not  dismissed.  There 
was  no  appeal  from  this  order,  and  the 
same  stands  in  full  fonre.  An.  examina- 
tion ot  the  books  has  brought  me  to  tbe 
conclusion  that  the  essential  elements  ot 
res  Judicata  are  present  in  the  case  to 
make  that  order  an  estoppel  to  this  suit. 
"The  essentia!  conditions  under  which  the 
plea  of  res  Judicata  becomos  applicable 
are  the  identity  ot  the  thing  demanded, 
tbe  identity  ot  the  cause  ot  demand,  and 
ot  the  parties  in  the  character  in  which 
they  are  litigants."  Herm.  Estop.  §  lOri. 
What  was  the  thing  demanded  In  the. 
former  suit?  Tbe  bill  alleged  that  tbe 
council  of  Moundsville  passed  an  ordi- 
nance fortbe  issueof  $20,000  in  bonds,  sub- 
mitting tbe  question  of  their  Issue  to  tbe 
people,  and  making  various  provisluris; 
that  the  people  had  approved  It;  that  tbe 
city  officers  would  prepare  and  Issue  the 
bonds,  and  deliver  them  to  certain  per- 
sons named  by  the  ordinance  as  commis- 
sioners to  sell  them,  and  that  they  would 
sell  the  same  unless  enjuined.  It  further 
alleged  that  the  ordinance  tor  the  issue  ot 
the  bonds  was  null  and  void,  and  that 
any  bonds  Issued  and  sold  under  It  would 
be  void,  because  the  ordinance  was  in 
violation  ot  section  8,  art.  10,  ot  tbe 
constitution,  and  also  in  violation  of  a 
statute  entitled  "An  act  authorizing  mu- 
nicipal corporations  to  issue  bonds," 
passed  December  2, 1873;  and  It  prayed  that 
an  injunction  beawarded  restraining  Louis 
B.  Purdy,the  mayor,  and  L.  G.  Brock,  the 
clerk,  from  preparing,  signing,  and  count- 
ersigning and  sealing  and  delivering  the 
bonns  to  H.  W.  Hunter  and  F.  W.  Brown, 
tbe  commissioners,  and  restraining  the 
latter  from  selling  them.  The  defend- 
ants demurred,  and  answered  admitting 
all  tbe  tacts,  and  contesting  only  the  con- 
tention that  the  ordinance  and  bonds 
were  void;  and  on  this  demurrer,  and  a 
motion  to  dissolve,  the  injunction  was 
dissolved. 

What  is  the  thing  demanded  in  tbe  pres- 
ent suit?  The  bill  sets  out  tbe  same  ordi- 
nance and  vote,  and  states  that  under  the 
ordinance  tbe  bonds  bad  been  Issued  and 
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placed  In  tbe  hands  ot  the  commissioners 
for  sale,  and  that  ttipj  sold  the  same,  and 
that  tbe  council  made  a  levy  ol  taxes  lor 
tbe  year  IKOO,  including  $1,200,  to  pay  in- 
terest on  the  bonds;  and  charges  that  tbe 
levy  of  taxes  to  pay  such  interest  is  ille^r^l 
because  tbe  bonds  are  null  and  void,  with- 
out saying  wherein  speciflcaliy,  leaving  it 
to  be  deduced  as  a  matter  of  law  from  tbe 
faces  of  the  ordinance  and  bond  set  out 
literally  in  the  bill.  Now  invalidity  of  the 
ordinance  and  bonds  under  the  law  is  the 
ground,  the  only  ground,  on  which  an  in- 
junction was  asked  against  tbe  issue  of 
tbe  bonds;  and  invalidity  ot  the  ordi- 
nance and  bonds  is  also  tbe  only  ground 
on  which  an  injunction  was  asked  against 
the  collection  ot  tax  levied  to  pay  inter- 
est, for  no  other  ground  is  suggested  or 
nan  l>e  gathered  from  th^  bill.  Tbe 
ground  specified  in  the  first  bill  was  more 
specifically  stated  than  in  tbe  second,  but 
only  in  the  tact  that  it  alleged  the  nullity 
of  the  ordinance  and  bonds  to  consist  in 
tbe  violation  of  a  particular  section  of  the 
constitution  and  a  particular  statute, 
while  the  second  bill  alleges  the  ordinance 
a'nd  bonds  to  be  void,  without  saying 
why,  leaving  it  to  be  inferred  from  tbe  or- 
dinance and  bonds  set  out.  Invalidity  of 
ordinance  and  bonds  is  the  point  o(  both 
bills.— a  Judicial  sentence  of  their  nullity  on 
identically  the  same  facts  is  tbe  thing  de- 
manded, the  relief  sought,  by  both.  The 
one  was  for  an  injunction  against  their  is- 
sue; the  other,  owing  to  the  further  facts, 
occurring  later,  that  they  had  issued,  and 
taxes  had  been  levied  to  pay  interest,  was 
to  enjoin  the  collection.  If  tbe  parties  are 
.  tbe  same  In  both  suits,  and  the  decree 
had  dissolved  the  Injonntion  and  dis- 
missed the  bill,  thus  holdlngthe  ordinance 
and  bonds  valid,  could  the  same  parties 
turn  around  and  enjoin  taxes  levied  to 
pay  bonds  so  held  valid?  I  think  nut. 
Why  not?  Because  ot  tbe  decision  hold- 
ing the  bonds  valid.  It  would  have  pat 
on  them  tlie  stamp  of  validity.  This  is 
just  what  was  done  by  the  order  ot  dis- 
solution, in  the  first  suit.  There  is  iden- 
tity in  the  subject-matter  of  the  two  suits. 
The  question  of  the  validity  of  the  bonds 
arose  and  was  necessarily  decided  in  the 
first.  This  court  sold  in  McCoy  r.  McCoy, 
29  VV.  Va.  794,  2  B.  E.  Rep.  809.  that  "  the 
conclusiveness  of  the  judgment  or  decree 
extends,  beyond  what  may  appear  on  its 
face,  to  every  allegation  which  has  been 
made  on  tbe  one  side,  and  denied  on  the 
other,  and  was  in  issue  and  determined  in 
the  course  of  the  proceeding.  If  it  appears 
by  tbe  record  that  tbe  point  in  controver- 
sy was  necessarily  decided  in  the  finitsuit, 
whether  upon  tbe  law  on  demurrer  or  up- 
on the  facts  in  issue,  it  cannot  l>e  again 
considered  in  any  subsequent  suit  between 
any  of  the  parties  or  their  privies. "  The 
same  facts  were  stated  in  both  bills. 
There  was  no  issue  on  them. ,  It  was  a  de- 
cision on  the  law  of  the  case  on  demurrer 
and  motion  to  dissolve.  Tbe  pith  and 
point  of  tbe  litigation  was  inevitably  de- 
cided, for  without  it  the  order  of  dissolu- 
tion could  not  have  been  made.  The  same 
facts  sustain  tbe  claim  in  both  bills.  "It 
It  be  doubtful  whether  the  second  suit  is 
brought  for  tbe  same  cause,  it  Is  a  proper 


test  to  consider  whether  the  same  evi- 
dence would  sustain  both  actions  and 
what  was  the  particular  point  or  matter 
determined  in  the  former  action. "  Herm. 
Estop.  SS  1272,  111;  Bigelow,  Estnp.  79. 
It  Is  tbe  true  test.  Freem.  Jadgm.  S  259. 
Tbe  principle  runs  through  nearly  all 
American  cases  that  a  judgment  is  con- 
clusive ifonthedlrect  point,  though  theob- 
jectof  tbe  two  suits  be  different,  says  Free- 
man on  Judgments,  §  254. .  Thus.  I  think  it 
clear  that  two  elements  necessary  under 
tbe  plea  ot  res  Judicata  are  here,  namely, 
identity  of  the  thing  demanded,  and  iden- 
tity ot  tbe  cause  ol  demand  or  cause  ot 
suit.  Next,  is  there  identity  of  parties? 
Certainly,  the  plaintiffs  here,  having  beea 
plaintiffs  in  the  former  bill,  cannot  set  up 
that  there  were  three  other  iilalntitfs. 
They  asked  only  the  sumetbing.  The  case 
of  Western  M.  &  M.  Co.  v.  Virginia  C.  0. 
Co., 10  W.Va.  250.  holds  "that  It  is  nut  nec- 
essary that  precisely  the  same  parties 
were  plaintlBs  and  defendants  in  the  two 
suits,  provided  tbe  same  subject  in  con- 
troversy between  two  or  more  of  the  par- 
ties, plaintiffs  and  defendants  to  the  two 
suits,  respectively,  has  been  in  tbe  former 
suit  directly  in  issue  and  decided. "  Tbe 
fact  that  others  are  concluded  as  welt  as 
they  cannot  enable  the  plaintiffs  to  es- 
cape the  effect  of  the  decision.  Uerm.  Es- 
top. §  194;  Freem.  Judgm.  §  160;  Thomp- 
son V.  Roberts, 24  How.  233.  And.  outside 
of  this,  the  fact  that  the  second  bill,  as 
did  the  first,  makes  its  plaintiff  sue  for 
themselves  and  all  other  tax-payers, 
would  include  the  three  former  plaintlfis 
omitted  from  tbe  present  bill  by  name. 
So  both  bills  a.re,  in  law,  by  the  same 
plaintiffs.  As  to  the  defendants :  IQ  the 
first  suit  they  were  the  mayor,  the  clerk 
of  the  council,  and  two  commissioners  ap- 
pointed by  the  ordinance  tosell  the  bonds, 
all  city  officials,  representing  and  acting 
for  It,  and  it  alone,  without  private  intei^ 
est;  wbile  the  defendants  in  this  bill  are 
the  city  of  MoundHville  and  Bol>ert  Lowe, 
its  marshal,  without  private  interest. 
Tbe  public  Interest  or  authority,  that  on- 
ly is  represented  by  the  defendants  in  both 
bills.  In  Btate  v.  Railroad  Co.,  13  S.  C. 
290,  a  bill  by  tax-payers  to  enjoin  county 
commissionei-s  from  issuing  bonds  was 
dismissed  on  its  merits,  and  tbe  decree 
was  held  a  bar  to  an  action  in  tbe  name 
of  the  state  at  the  relation  of  other  tax- 

Eayers  against  the  commissioners  and 
olders  of  the  bonds  to  have  the  bonds 
adjudged  Illegal  and  void.  The  same 
point  or  question — validity  of  the  bonds 
— bad  In  that  case,  as  in  this,  been  passed 
on.  Tbe  defendants  iu  the  first  suit  repre- 
sented the  city.  J  do  not  say  that  In  any 
case,— as,  for  instance,  a  judgment  against 
a  town  in  a  case  to  which  only  the  mayor 
or  other  offloers  were  parties,  and  the 
town  not, — tbe  town  having  capacity  to 
sue  and  be  sued  as  a  corpbrate  being,  tbe 
town  would  be  bound ;  but  in  this  partic- 
ular matter  the  mayor  and  clerk  were 
made  agents  to  sign,  countersign,  and  de- 
liver the  bonds,  and  tbe  commlBsloner's 
BKents  to  receive  and  sell  them,  and. 
thouKb  the  city  was  not  a  formal  defend- 
ant, yet  in  this  instance  these  agents  rep- 
resented It  fully.  Can  It  be  said  that  if  tbe 
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Injunction  had  been  perpetuated,  or, 
-while  it  stood,  the  city  conld  have  gone 
on,  and  IsBued  the  bonds?  I  think  not. 
It  bud  appointed  others  to  act  for  it  here- 
in, and  they  were  enjoined.  Herm.  Estop. 
§  156,  says:  "An  action  is  between  the 
same  parties,  so  as  to  be  within  the  prin- 
ciple of  res  Judicata,  not  only  when  the 
same  persons  are  parties,  bnt  when  they 
ha  ve  appeared  by  their  agents  and  repre- 
sentatives." 

Another  point  suggested  to  me  serious 
doubt  ivhether  the  principle  of  res  Judical. 
ta  would  apply.  It  is  a  principle  that,  to 
support  the  theory  of  res  Judicata,  the 
Judgment  or  decree  must  be  final,  and  it 
iH  broadly  laid  down  in  Virginia  decisions 
that  an  injunction  may  at  any  time  be 
reinstated.  Radford  v.  Inues.l  Hen.  &  M. 
7.  But  I  conclude  that  such  reinstate- 
ment is  not  as  a  matter  of  course,  but 
cause  must  be  shown  by  further  evidence 
during  the  pendency  of  the  case.  Toll 
Bridge  v.  Free  Bridge,  1  Rand.  (Va.)  206; 
North  V.  Perrow,  4  Rand.  (Va.)  4;  Bart. 
Ch.  Pr.  470.  But  at  any  rate,  until  rein- 
statement or  reversal,  there  stands  the  or- 
der of  dissolution,  adjudging  the  law  of 
the  case  on  the  facts.  Our  statute  (Code 
1K87,  c.  135.  §  1,  cl.7)  so  far  maltes  an  order, 
either  dissolving  or  refusing  to  dissolve 
an  injunction,  final  in  nature  as  to  allow 
an  appeal  from  it.  Outside  that  statute, 
the  authorities  conflicted  as  to  right  to 
appear,  but  the  weight  was  against  it. 
Perhaps  it  may  be  said  that  the  stronger 
cases  held  that,  wherothe  dissolution  was 
on  the  merits,  It  was  appealable.  Where 
no  relief  was  sought  but  an  injunction, 
an  onler  of  dissolution  would  be  final. 
Bart.  Ch.  Pr.  472;  High,  InJ.  §  1706.  The 
bill  In  the  first  case  here  sought  no  other 
relief.  But  in  Virginia,  outside  that  stat- 
ute, it  was  held  tliat  an  appeal  would  lie 
from  an  order  dissolving  or  refusing  to 
dissolve.  The  case  of  Railroad  Co.  v. 
nty  of  Wheeling,  18  6rat.  67,  was  under 
that  statute,  bat  the  opinion  shows  that 
It  was  only  declaratorv  of  what  already 
was  the  law.  Judge  \Ioncurr  says:  "As 
to  the  objection  that  no  appeal  lies  from 
the  other  order,  it  being  a  mere  refusal  ot 
the  Judge  in  vacation  to  dissolve  the  in- 
junction, and  not  an  order  adjudicating 
the  principles  of  the  cause,  there  seems  to 
be  no  substantial  difference  between  the 
provision  on  this  subject  In  the  Code  (page 
6K2,  c.  i»2,  §  2)  and  the  law  as  It  existed 
when  the  Code  took  effect.  In  Loraax  v. 
Picot,  2  Rand.  (Va.)  247,  it  was  decided 
that  an  order  overruling  n  motion  to  dis- 
solve an  injunction  might  come  within  the 
terms  of  the  law  allowing  appeals  from 
Interlocutory  orders,  and  within  the  mis- 
chief Intended  to  be  remedied  by  that 
law. "  So,  also,  in  Talley  v.  Tyree,  2  Rob. 
(Va.)  ."iOO.  Judge  Moncure  said  the  refusal 
to  dissolve,  in  the  case  in  13  Grut.,  supra, 
adjudicated  the  principles  of  the  cause, 
and  the  two  prior  Virginia  ca8?s  cited 
proceeded  on  that  ground.  If  a  refusal  to 
di*)80lve  adjudicates  principles,  certainly, 
a  fortiori  perhaps,  docs  dissolution.  And 
In  this  case  the  dissolution  left  nothing  yet 
to  be  decided,  the  question  of  the  validity 
of  the  bunds  being  the  sole  point  of  litiga- 
tion.   Therefore  the  order  refusing  to  dis- 


solve the  injunction  is  reversed,  and  this 
court,  making  such  order  as  the  circuit 
court  should  have  made,  doth  adjudge, 
order,  and  decree  that  said  injunction  be 
dissolved,  and  the  bill  dismissed. 

Lucas,  P.,  and  Enolibh  and  Holt,  JJ., 
concur. 


(84  W.  Va.  174) 
BORNBB  V.  HbYENBB. 

{Supreme  Court  of  Appeals  of  Wett  VUvinia. 
Feb.  U.  1891.) 

Ke8  AzMiniioAT^— Fajlcbs  to  Appsai.. 

1.  A  final  adjudioatlon  of  a  court  of  compe- 
tent Jurisdiction  upon  the  merits  of  acontrovergy, 
so  long  as  it  remains  unreversed,  is  a  bar  to  any 
new  suit  for  the  same  cause  of  action  l>etween 
the  same  parties. 

8.  If  "the  matter  in  question  Ikaa  been  fully 
tried  upon  an  issue  made  np  op  a  rule  or  motion, 
and  the  Jodgment  of  the  court  is  so  tar  final  that 
an  appeal  would  lie,  then,  to  lone  as  such  judg- 
ment remains  onreversed  on  review,  rehearing, 
appeal,  or  otherwise,  no  new  suit  can  be  prose- 
cuted between  the  same  parties  to  reopen  the 
same  qoMtion. 

8.  When  in  a  suit  in  chancery  a  porcliaser  at 
a  judicial  sale  moves  the  court  for  a  rule  against 
the  former  owner  to  show  cause  why  the  pur- 
chaser should  not  be  awarded  a  writ  of  posses- 
sion, and  the  former  owner  files  an  elaborate  an- 
swer to  the  rule  in  the  nature  of  a  cross-bill, 
claiming  a  right  to  the  possession  upon  equitable 
grounds  bearing  upon  the  conscience  of  the  por- 
chaserj  and  fully  set  out,  and  the  purchaser  files 
a  special  replication,  and  the  issue  between  these 
parties  thus  made  up  as  to  their  mutual  rights 
Is  fairly  tried  by  the  court  upon  extensive  proofs 
on  either  side,  and  a  decree  is  rendered  of  an  ap- 
pealable character,  such  decree  is  final  between 
the  parties  so  long  as  it  remains  unreversed,  and 
the  issue  thus  decided  cannot  tie  reopened  by  an 
original  suit  instituted  by  the  losing  par^. 
{Si/Uabus  by  the  Court.) 

Appeal  and  auperaedeaa  from  circuit 
court,  Kanawha  county. 

U.  S.  Sucker,  for  appellant.  J.  W.  Ar- 
buckle,  for  appellee. 

LccAS,  P.  On  the  6th  day  of  June,  1887, 
Allen  G.  Burner  filed  bis  bill  in  chancery 
against  Uriah  Hevener,  in  which  he  set 
out  that  a  certain  creditor  of  his  had 
brought  a  suit  against  him  In  the  circuit 
court  of  Pocahontas  county  to  subject  his 
lands  for  the  payment  of  his  debts ;  that 
in  said  suit  (Arbogast  v.  Burner,  etc.)  a 
tract  of  154  acres,  and  an  undivided  one- 
fourth  interest  in  a  large  mountain  tract, 
were  advertised  to  be  sold  by  R.  8.  Turk, 
special  commissioner,  on  the  4th  day  of 
April,  I88I.  The  bill  further  alleges  that 
on  the  day  of  sale  the  defendant,  Uriah 
Hevener,  entered  into  a  parol  contract 
with  him  as  follows:  "That  he,  Hevener, 
would  buy  the  land  at  said  commission- 
er's sale  In  his  own  name,  but  for  the  use 
and  benefit  of  this  complainant;  and  that 
he  was  to  make  the  cash  payment,  and 
give  his  own  bonds  for  the  deferred  pay- 
ment of  the  purchase  money.  That  com- 
plainant was  by  said  agreement  to  refund 
the  cash  payment  to  said  Hevener,  and 
pay  the  bonds  of  Hevener  for  the  deferred 
payments  as  they  became  due,  and.  In  the 
event  complainant  failed  to  pay  the  de- 
ferred payments  as  they  became  due,  said 
Hevener,  In  the  event  he  paid  the  said 
bonds,  was  to  hold  the  said  lands  in  trust 
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to  Becnre  the  repayment  to  blm  of  all  mon- 
ey he  so  paid,  and  a  small  debt  complain- 
ant owed  him.  Complainant  farther  al- 
leges he  was  to  remain  in  possession  and 
control  of  the  said  lands;  and  to  have  the 
full ase and  benefit  arlsln^r therefrom."  The 
bill  then  goes  on  to  allPKe  that  on  the  day 
of  sale  the  defendant,  Hevener,  bid  npon 
the  land,  and,  finding  one  Krietler  bid- 
ding against  him,  he  induced  Krietler  to 
stop  bidding,  by  telling  him  he  wati  bidding 
on  the  landfortbeuseolcomplainant.  The 
lands,  by  reason  of  mistalce  of  tbeauctlon- 
eer,  were  Icnoclted  down  to  one  J.  H.  Arbo- 
gast  at  fl  ,280,  both  Hevener  and  Arbogast 
claiming  the  bid.  "That  complainant  then 
agreed  with  Hevener  to  further  secure  him 
with  said  land,  it  he,  Hevener,  would  se- 
cureforcomplainantadebtheowed  tosaid 
Arbogast  of  about  $4U0,  when  Arbogast 
would  surrender  bis  bid  to  Hevener,  and 
allow  the  sale  to  be  confirmed  to  said 
Hevener,  as  he  and  complainant  had  al- 
ready agreed  upon.  That  this  agreement 
was  perfectly  understood,  and  made  be- 
fore this  sale  was  confirmed  to  Hevener, 
as  it  was,  at  $1.280. "  The  bUI  proceeds  to 
allege  further  that  the  complainant  repaid 
to  Hevener  the  cash  payment,  and  a  small 
amount  on  the  other  debt,  which  defend- 
ant had  assumed  to  Arbogast,  and  that 
complainant  has  continued  in  uninter- 
rupted possession  of  the  lands  from  the 
4th  day  of  April,  1881.  He  also  alleges 
that  in  the  spring  of  1882,  N.  T.  Payne,  a 
lumber  dealer,  to  whom  plaintiff  had  sold 
a  large  quantity  of  timber,  offered  to  re- 
pay to  said  Hevener  for  complainant  the 
amount  he  bad  paid  out  for  the  Burner 
lands,  bnt  Hevener  refused  to  accept  or 
receive  the  money  from  or  through  said 
Payne;  and  that  the  defendant,  Hevener, 
having  talcen  ap  all  his  bonds  for  deferred 
purchase  money,  on  the  14th  of  July,  1882, 
received  from  the  special  commissioner  a 
deed  for  the  land.  That  in  the  summer  of 
188-'^  defendant  informed  complainant  that 
he  bad  sold  the  154-acre  tract  called  the 
"Byrd  Place,"  and  shortly  afterwards  ob- 
tained a  judgment  for  the  possession  in  an 
action  which  Is  now  pending  on  appeal  in 
said  circuit  court.  It  is  further  alleged 
that  in  Che  original  suit,  in  which  the 
lands  were  sold,  defendant  has  obtained  a 
rule  against  the  complainant  to  show 
cause  why  a  writ  ot  poBsession  shonld  not 
issue  in  bis  favor,  and  that  an  order  was 
made  at  the  April  term,  1887,  directing  a 
writ  of  possession  to  issue;  and  the  pro- 
ceedings bad  and  evidence  taken  under 
said  riile  are  exhibited  as  a  part  of  the 
bill.  The  relief  asked  by  the  bill  is  for  spe- 
cific execution  of  the  parol  contract  above 
set  out;  that  the  deed  of  July  14, 1882,  be 
treated  as  a  trust-deed  only,  and  that  the 
cause  be  referred  to  a  commissioner  to  as- 
certain the  amounts  properly  due  from 
complainant  to  defendant,  and  that,  if 
they  are  liens  upon  said  lands,  a  fair  and 
proper  sale  of  the  lands  be  made  to  satisfy 
them;  and  that  the  defendant  be  enjoined 
and  restrained  from  taking  possession  of 
said  lands  or  executing  any  writ  of  pos- 
session until  such  fair  and  proper  sale  can 
be  made;  and  for  general  relief.  Injunc- 
tion was  granted  as  prayed  in  the  bill  on 
the  SOtb  day  of  May,  1887.    On  the  24tb 


day  ot  June,  1887,  Havener  answered  the 
bill,  and  demurred  to  the  same.  In  bis 
answer  he  denies  generally  each  and  every 
allegation,  charge,  and  insinuation  in  said 
bill  set  forth.  He  pleads  also  that  the 
proceedings  on  the  rule  whirh  issued  for 
possession,  and  were  decided  in  his  favor, 
rendered  the  matter  sought  to  be  put  In 
issue  res  Judicata..  A  large  amount  of 
testimony  was  taken  on  both  sides,  and 
the  cause  was  finally  removed  from  the 
circuit  court  of  Pocahontas  county  to  the 
-circuit  court  of  Kanawha,  where,  on  the 
18th  day  of  March,  1890,  a  final  decree  was 
rendered,  from  which  an  appeal  has  been 
granted  by  this  court.  The  final  decree 
complained  of  found  that  the  plaintiff  was 
entitled  to  the  relief  prayed  for;  that  the 
amount  due  Hevener  was  f  2,290.50,  which 
was  ascertained  to  l>e  a  lien  on  the  land. 
J.  W.  Arbuckle  and  H.  S.  Rucker  were  ap- 
pointed special  commissioners  to  sell  the 
land.  Before  the  removal  of  the  cause, 
however,  from  the  circuit  court  of  Poca- 
hontas county,  the  judge-  of  that  court,  in 
vacation,  on  notice  and  motion  dissolved 
the  Injunction,  but,  sufficient  cause  being 
shown  against  the  same,  no  decree  was 
then  made  as  to  costs  and  damages,  nor 
dismissing  the  bill. 

The  first  assignment  of  error  is  that  the 
bill  should  have  been  dismissed  as  present- 
ing a  case  which  it  shows  to  be  ros  Ja- 
dieata.  A  final  adjudication  bya  court  of 
competent  Jurisdiction  upon  the  merits 
of  a  controversy,  so  long  as  it  remains  un- 
reversed, is  a  bar  to  any  new  suit  between 
the  same  parties  for  the  same  cause  of  ac- 
tion. This  is  a  rule  which  attaches  to 
every  system  of  jurisprudence  worthy  of 
the  name,  and  is  no  less  beneficial  to  the 
public,  in  Order  that  there  should  be  an  end 
of  Iftigation,  than  conservative  of  the  pri- 
vate rights  of  litigants  which,  once  deter- 
mined, should  not  he  again  called  in  ques- 
tion. From  an  a  priori  view,  we  should 
conclude  that,  in  a  court  of  chancery  at 
least,  the  form  of  the  proceeding  is  Imma- 
terial, provided  the  judgment  iius  been 
reached  upon  the  merits,  and  with  full 
opportnnity  for  a  fair  hearing.  This  a, 
priori  view  we  find  sustained  by  the  au- 
thorities, the  more  recent  ones  evincing  a 
general  and  growing  tendency  to  abolish 
the  distinction  between  determinations 
reached  upon  the  trials  of  rules,  motions, 
and  collateral  orders  and  judgments  npon 
formal  actions  and  suits.  If  the  matter 
in  question  has  been  fully  tried  upon  an  is- 
sue made  up  on  a  rule  or  motion,  and  tne 
judgment  of  the  court  issofarflnal  thatau 
appeal  would  lie,  then,  so  long  as  such 
judgment  remains  unreversed  on  review, 
rehearing,  appeal,  or  otherwise,  no  new 
suit  can  be  prosecuted  between  the  same 
parties  to  reopen  the  same  question.  Or- 
ders made  upon  motions,  petitions,  or 
rules,  if  they  come  within  the  purview  of 
our  statute,  (chapter  135  of  the  Code.)  are 
appealable  in  like  manner  as  If  entered  on 
any  other  pleadings.  That  chapter,  in  its 
first  section,  provides  that  an  appeal  will 
lie  in  any  case  In  chancery  wherein  there 
Is  a  decree  or  order  dissolving  or  refusing 
to  dissolve  an  Injunction,  or  requiring 
money  to  be  paid,  or  real  estate  to  he suld, 
or  the  possession  of  title  of  the  property 
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to  be  changed,  or  adjadlcatlng  the  prin- 
ciples of  the  cause.  A  purchaHer  at  a  Ju- 
dicial sale,  when  he  has  any  relief  to  asli, 
becomes  a  quaal  party  to  the  cause,  and 
may  proceed  by  motion  or  by  petition  or 
a  rule  tn  show  cause,  which  is.lu  effect,  the 
same  as  a  petition.  2  Daniell,  Ch.  Pr.  1S92. 
Applying  these  principles  to  this  case,  we 
find  that  In  the  case  of  Arbogast  t.  Burn- 
er, etc..  Uriah  Heyener.wbo  purchased  the 
lands  of  Allen  C.  Burner  at  a  Judicial  sale 
In  said  case,  moved  the  court  for  a  rule 
against  Burner,  who  remained  in  posseA- 
sion  of  the  laud,  to  show  cause  why  a  writ 
of  possession  should  not  be  issued  against 
blm  to  remoye  him  from  the  lands,  and 
place  the  purchaser,  Hevener,  in  posses- 
sion. This  rule  issued  the  22d  day  of  June, 
1886,  and  on  motion  of  Allen  C.  Rumer, 
made  on  the  23d  day  of  June,  1880,  be  was 
given  leave  to  file  bis  answer  within  80 
days  after  the  adjouroDient  of  the  court. 
This  answer  was  subsequently  filed,  was 
very  elaborate,  and  was  to  all  intents  and 
purposes  a  cross-bill;  so  much  so  that 
the  circuit  court  treated  it  as  a  cross-bill, 
and  permitted  Hevener,  the  purchaser,  to 
file  what  is  styled  a  " replication, "  put- 
ting in  issue  all  the  new  matters  alleged  in 
the  answer  or  cross-bill  of  Burner.  The 
Issue  having  been  thus  made  up,  a  large 
amount  of  teHtimouy  was  taken  upon 
either  side,  and  the  matter  finally  came  up 
before  the  court  for  hearing,  and  thecourt 
reached  a  decision,  and  entered  an  order 
upon  the  6th  day  of  April,  1887.  A  decree 
was  entered  reciting  the  papers  formerly 
read,  the  rule,  answer,' replication  to  the 
answer,  and  depositions  of  witnesses, 
whereupon  it  was  decreed  as  follows: 
"This court  being  of  the  opinion  that  there 
is  nothing  in  the  cause  shown  to  deprive 
Uriah  Hevener  of  the  writ  of  possession  in 
the  rule  mentioned,  it  is  adjudged,  ordered, 
and  decreed  that,  upon  application  of 
Uriah  Hevener,  the  clerk  of  this  court  issue 
a  writ  of  posaession  for  the  land  em- 
braced tn  a  deed  fi-om  R.  S.  Turk,  special 
comiuissioner  In  this  cause,  to  said  Uriah 
Hevener,  dated  the  14th  day  of  July.  1K82, 
directed  to  the  sheriff  of  this  county, 
whose  duty  it  shall  be  to  place  said  Hev- 
ener in  possession  of  the  154  acres,  1,160 
acres,  and  (M)4  acres  of  land  embraced  in 
the  Bald  deed.  It  is  further  adjudged,  or> 
dered,  and  decreed  that  Uriah  Hevener  re- 
cover bis  costs  in  this  behalf  expended." 
It  was  further  ordered  that  a  suspension 
for  60  days  should  be  bad,  to  give  Burner 
an  opportunity  to  appeal,  upon  his  exer 
cuting  the  usual  bond.  It  was  after  this 
decree  that  Burner  brought  the  suit  now 
under  consideration,  and  obtained  an  in- 
junction against  the  execution  of  the  writ 
of  possession.  He  files  as  an  exuibit  with 
his  bill  all  of  the  proceedings  and  record 
under  the  rule,  including  the  depositions. 
The  bill  In  his  uew  suit  was,  in  substance, 
the  same  as  his  answer  to  the  rule,  and 
Its  prayer  substantially  identical  with  the 
prayer  of  the  answer  to  the  cross-bill. 

Looking  at  the  action  of  the  court  from 
an  equitable  stand-point,  we  must  regard 
its  Judgment  In  favor  of  the  purchaser  de- 
claring him  entitled  to  the  possession  of 
the  land  tn  question  as  equivalent  to  the 
dismissal  of  the  cross-bill,  and  a  refusal  of 


the  relief  embraced  In  its  special  prayer, 
or  covered  by  the  general  prayer  for  relief, 
which  It  also  contained.  The  question, 
then,  Is  whether,  In  the  light  of  the  princi- 
ples which  we  have  already  laid  down. 
Burner,  the  plaintiff  in  the  suit,  was  not 
estopped  by  the  former  adjudication.  As 
before  observed,  the  older  authorities  are 
not  quite  so  emphatic  upon  the  subject  of 
estoppel  upon  a  decision  by  motion  as 
those  of  more  recent  date.  Thus  Mr.  Blge- 
low,  on  page  56  of  the  edition  of  1886  of  his 
treatise  on  the  Law  of  Estoppel,  observes : 
"The  Judgment  further  should  have  been 
final.  We  have  seen  that  a  preliminary 
decree  or  Judgment,  or  a  decision  upon  a 
motion  in  the  course  of  a  trial,  cannot 
ordinarily  result,  if  the  case  go  no  further,  ' 
in  precludlngthe  partlesfrom  drawing  the 
matter  Into  Issue  again.  The  case  must 
have  gone  to  a  complete  termination,  so 
that  nothing  more  is  necessary  to  settle 
the  rights  of  the  parties  or  the  extent  of 
those  rights.  Thus,  an  order  in  garnish- 
ment, directing  the  gamisbee  to  deliver 
certain  property  of  the  defendant  to  the 
sheriff  for  sale;  from  the  proceeds  of  which 
the  garnitthee  is  to  be  paid  a  sum  named 
in  the  order,  is  not  an  adjudication  that 
the  defendant  owes  the  garnishee  th« 
amount  fixed  by  the  order,  unless  therv 
was  an  issue  concerning  the  sum  due." 
On  the  other  hand,  in  an  edition  of  the 
same  date,  Mr.  Herman  says:  "A  motion 
is  an  application  made  to  a  judge  or  chan- 
cellor or  to  the  same  parties  when  consti- 
tuting a  court  in  open  court  for  the  pur- 
pose of  obtaining  a  rule  or  order  directing 
some  act  to  be  done  in  favor  of  the  appli- 
cant. This  is  usually  an  incidental  pro- 
ceeding to  an  action, but  it  may  be  wholly 
distinct  from  that  kind  of  proceeding. 
The  great  variety  of  objects  for  which  this 
class  of  proceedings  are  available  render  it 
Impossible  to  classify  the  numerous  adju- 
dications relating  to  them,  and  general 
principles  can  only  be  stated.  There  may 
be  the  following  general  classification 
made:  (1)  Orders  made  upon  motions 
respecting  collateral  questions  arising  In 
the  course  of  a  trial;  (2)  final  orders 
affecting  substantial  rights,  for  motions 
from  the  determinations  of  which  an  ap- 
peal lies,  and  those  which  are  unappeala- 
ble. All  motions  affecting  the  substantial 
rights  of  parties  are  appealable,  and  there- 
fore final,  unless  reversed  or  modified  by 
an  appellate  tribunal,  and  are  placed  on 
the  same  basis  as  any  final  judgment. 
Whenever  a  motion  admits  of  grave  dis- 
cussion and  deliberation, and  Is  made  part 
of  the  record  of  acanRe,a'nd  subject  to  a  re- 
view In  another  court,  the  decision  by  a 
court  upon  such  motion  is  generally  re- 
garded as  a  final  judgment  or  adjudica- 
tion, and  the  rule  of  res  Judicata  applies. " 
Herm.  Estop.  §  472.  To  the  same  effect  Is 
the  authority  of  Mr.  Black  in  his  recent 
and  able  book  on  Judgments,  (2  Black, 
Judgm.  S  691:)  "According  to  the  doctrine 
of  the  earlier  cases,  (and  some  more  recent 
decisions,)  the  determination  of  a  motion 
or  Rommary  application  Is  not  rea  Judi- 
cata, so  as  to  prevent  the  parties  from 
drawing  the  same  matters  in  question 
again  In  the  more  regular  form  of  an  ac- 
tion.   Thus  a  party  is  not  estopped  from 
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bringiiiK  an  action  to  set  aside  a  Judicial 
sale,  made  without  authority,  by  the  fact 
that  the  court  may  have  overruled  a  mo- 
tion to  set  asldethe  order  confirming  such 
sale.  So,  where  a  motion  to  open  a  Jndg- 
ment  rendered  on  a  warrant  of  attorney 
is  refused,  the  party  may  resort  to  equity, 
and  the  denial  of  such  motion  Is  not  such 
a  prior  adjudication  us  to  bar  him.  But 
it  is  now  said  that  this  rule  no  longer  ob- 
tains in  its  former  strictness;  and  regard 
is  now  had  less  to  the  form  of  the  proceed- 
ing, and  more  to  the  substance  and  condi- 
tion of  the  decision.  Furtlier,  there  is  a 
distinction  to  be  noticed  between  orders 
made  upon  motions  respecting  ccfllateral 
questions  arising  in  the  course  o[  a  trial 
and  final  orders  affectiugsubstautial  rlglits 
and  from  which  an  appeal  lies.  The  latter 
are  rea  Judicata,  and  binding  upon  the 
parties,  unless  reversed  or  modified  by  an 
appellate  tribunal.  Following  these  prin- 
ciples, it  is  held  that,  when  a  motion  to 
set  aside  a  verdict  Is  overruled  and  Judg- 
ment rendered  thereon,  a  similar  motion 
in  a  subsequent  suit  between  the  same 
parties,  or  their  privies  In  estate,  to  set 
aside  a  verdict  settling  the  same  questions 
in  the  same  way,  must  be  overruled.  80, 
tn  a  complaint  by  a  Judgment  defendant 
to  have  a  Judgment  declared  satisfl«*d  it  is 
a  good  answer  on  the  part  of  thejudgment 
plaintiff  that  the  same  matters  alleged  In 
the  complaint  were  set  up  in  answer  to  a 
motion  for  leave  to  issue  execution  on  the 
Judgment,  and  that  such  matters  were  in 
that  proceeding  adjudicated.  In  Louisiana 
It  is  held  that,  if  the  form  of  procedure  hy 
rule  Instead  of  injunction  to  arrest  an  ex- 
ecution has  been  adopted  without  objec- 
tion, and  a  decision  rendered  thereon  after 
issue  Joined  on  the  merits,  the  defendant 
in  exccntion,  by  whom  the  rule  was  taken, 
cannot  afterwards  renew  the  litigation  by 
resorting  to  an  injunction."  Although  in 
our  own  state  we  have  no  adjudication 
upon  this  immediate  point  which  I  have 
been  discussing,  yet  the  principles  an- 
nounced in  our  own  decisions  fully  war- 
rant the  conclusion  which  I  have  reached. 
In  the  case  of  Gallaher  v.  City  of  Mounds- 
ville.  ante  859,  (decided  at  the  present 
term,)  the  cases  will  be  found  collated, 
and  that  case  itself  is  a  strong  authority 
In  favor  of  the  conclusion  I  have  reached. 
Western  M.  &  M.  Co.  v.  Virginia  C.  C.  Co., 
10  W.  Va.  250;  Henry  v.  Davis,  18  W.  Va. 
230;  Mason  v.  Bridge  Co.,  20  W.Va.  223; 
Wandling  v.  Straw,  25  W.  Va.  692;  McCoy 
V.  McCoy,  29  W.  Va.  794.  2  8.  E.  Rep.  809. 
I  am  of  opinion,  therefore,  and  for  the  rea- 
sons stated,  that  the  plea  of  rea  Judicata 
should  have  been  sustained  by  the  circuit 
court,  and  the  bill  dlsmlsHed.  The  decree 
of  the  circuit  court  of  Kanawha  county 
most  be  reversed. 

Enolisb    and    Bbannon,   13,,    concur. 
Holt,  J.,  absent. 


(34  W.  Va.  4tt) 

Statb.  to  Doe  of  Lbtt,  v.  Mbdford  et  ai. 
(Supreme  Court  of  Appeals  of  Weet  Vkiitnia. 

iKIXmOnOM— OUSOLCTION— DAMAOSa. 

A  reasonable  amount  paid  asoompensation 
to  eooAttel  as  an  item  of  the  expense  necessarily 


Inonried  In  procuring  the  dissolution  of  an  ia- 
janction  wrongfully  obtained  may  be  recovered  ia 
a  salt  for  damages  upon  an  Injonotion  bond. 
(SyUabut  bv  Oie  Court) 

Error  to  circuit  court,  Cabell  county. 
Ira  J.  McGlnaia,  for  plaintiffs  in  error. 
Campbell  A  Holt,  for  defendant  in  error. 

Hoi.T,  J.  This  was  an  action  ot  debt 
brought  on  the  22d  day  of  October.  1889. 
in  the  circuit  court  of  Cabell  county  by  the 
state  for  the  benefit  of  Joseph  Levy 
against  Thomas  Medford  and  G.  E.Thoru- 
burg  on  an  injunction  bond.  Defendants' 
demurrer  to  the  declaration  was  over- 
ruled, and  thereupon  defendants  pleaded 
"conditions  performed,"  "conditions  not 
broken,"  and^non  damaiScatua."  Issnes 
wpre  Joined  on  these  pleas,  and  b.v  con- 
sent a  Jury  was  waived,  and  the  matters  of 
law  and  fact  were  submitted  to  the  Judg- 
ment ol  the  court,  and,  the  court  having 
heard  the  evidence,  found  for  plaintiff  and 
assessed  the  damages  at  f20U.  Defend- 
ants below  then  moved  the  court  to  set 
aflde  the  flndlne,  and  grant  them  a  new 
trial,  but  the  court  overruled  the  motion, 
and  gave  Judgment  for  plaintiff  for  tho 
use  of  Jokeph  Levy.  To  tliis  ruling  de- 
fendants excepted,  and  tendered  their  b*ll 
of  exceptions,  which  was  signed  t>y  the 
Judge  and  made  part  of  the  record,  and 
the  case  Is  now  here  on  writ  of  error  al- 
lowed defendants.  The  facts  are  as  follows : 
III  the  month  of  February,  ISS7,  Thuinaa 
Meilford  and  wife  brought  their  bill  of  In- 
junction in  the  circultcourt  ofCaliell  conn- 
ty  against  Joseph  Levy  and  wife  to  abate 
and  restrain  a  nulHance  created  and  kept 
up  by  Levy  and  wife,  to  the  serious  an- 
noyance of  plaintiff,  by  defendants'  im- 
projier  occupation  of  a  certain  tenement 
in  the  city  of  tiuntington.  The  injunction 
was  granted,  but  not  to  take  efTect  until 
Medford  gave  bond,  with  approvetl  se- 
curity, in  the  penalty  of  $200.  conditioned 
according  to  law.  Accordingly  Thoniaa 
Medford,  with  G.  E.  Thoniiuirg  as  iiis 
surety,  executed  the  injunction  bond, 
dated  February  18, 1887,  In  the  pennlt.v  of 
f'2iH),  conditioned,  among  other  things, 
that  the  said  Thomas  Medfoid  would  pay 
all  such  costs  as  may  he  awarded  agiiinitt 
him,  and  also  such  damages  as  should  be 
sustained  hy  any  person  in  case  nnid  In- 
junction should  be  dissolved.  The  court 
below  made  the  Injunction  perpetual,  and 
appeal  was  taken,  and  this  court  re- 
ver8e<l  the  decree,  dissolved  the  Injunction, 
and  disralHsed  the  bill.  Then  this'  suit 
was  brought  for  damages  sustained  by 
Levy  by  reason  of  said  injunction.  On 
the  trial  be  proved  that  tor  defending  the 
injunction  and  finally  obtaining  its  dis- 
solution he  paid  his  attorney  the  sum  of 
fSOO;  that  such  fee  was  reasonable,  and 
the  services  rendered  worth  that  amount; 
and  the  guestlon  here  presented  is.  Is  the 
defendant  in  the  injunction  entitled  to  re- 
ceive a  reasonable  amount  paid  by  him  as 
counsel  lees  necessarily  expended  in  get- 
ting rid  of  the  injunction?  No  decision  or 
discussion  of  the  point  has  been  found  In 
any  case  decided  by  this  court,  or  by  the 
court  of  appeals  of  Virginia  prior  to  the 
formation  of  this  state,  so  that  in  order 
to  decide  it  we  must  look  to  our  statute. 
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tbe  reaBon  and  Justice  of  the  thlngt  and 
to  the  decisions  on  the  point  eleewtaera. 
There  can  be  no  question  that  it  was 
necessafy  tor  Levy  to  employ  connsel 
aud  pay  them  a  reasonable  compen- 
sation in  order  to  get  rid  of  the  Injunc- 
tion, to  take  the  case  to  the  appellate 
court,  and  have  the  injunction  dlSHolved, 
and  that  such  payment  was  the  natural, 
direct,  proximate,  actual  result  ot  Med- 
tord's  Injunction.  He  applied  for  the  in- 
Jnnction,  Itnowing  that  it  could  not  and 
would  not  i>e  granted  on  any  other 
terms;  hen<;e  the  court  made  it  a  condi- 
tion precedent  that  be  should  given  bond, 
with  good  security,  binding  them  to  pay 
all  such  costs  as  might  be  awarded 
against  him,  and  also  all  such  damages 
as  should  be  Incurred  or  sustained  in 
case  the  Injunction  should  be  dissolved ; 
and  he  gave  it  under  bis  hand  and  seal. 
Therefore  he  bound  himself  by  contract 
to  pay  them  it  such  damages  are  covered 
by  the  bond.  It  cannot  be  the  taxable  at- 
torney's tee,  for  that  is  a  pnrt  of  the  tax- 
able costs  rpco  vered  by  defendant  Medford. 
the  payment  of  which  Is  expressly  pro- 
vided for  as  costs  in  the  injunction  bond. 
What  Levy  had  to  pay  his  attorneys  to 
get  the  decree  below,  making  perpetual 
a  wrongful  injunction,  reversed,  and  the 
injunction  disHolved,  was  the  dirpct  and 
proximate  result  of  the  operation  of  theln- 
iunction itself, — as  much  so  as  a  surttreon's 
bill  Is  a  rsHult  of  the  negligence  of  a  rail- 
road which  makes  it  necespary  to  call  one 
In  to  attend  a  wounded  paHscnger.  But 
it  is  said  It  is  not  allowed  to  enter  into 
the  estimation  of  damages  in  any  of  the 
common-law  actions  or  in  any  of  the 
Code  substitutes.  The  answer  to  this  is 
that  if  Medford  had  seen  fit  to  go  on 
with  his  suit,  and  mature  It  for  hearing 
without  giving  any  bond,  he  would  not 
have  hud  any  temporary  injunction,  but 
nevertheless  a  perpetual  one  at  the  final 
hearing;  and  after  it  was  dissolved  by 
the  appellate  court,  and  the  suit  dls- 
mlHsed,  the  question  could  not  have  been 
raised,  because  no  bund  was  given. 
There  was  a  time  In  the  history  of  the 
common  law  when  that  part  of  plaintiff's 
declaration,  "and  therefore  he  hrlnKS  his 
Suit,"  etc.,  and  that  part  of  the  JudKment 
of  thecourt,  "and  that  plaintiff  take  noth- 
Idk  by  his  bin,  but  for  his  false  clamor  be 
In  mercy, "etc.,  were  mere  Idle  forms.  The 
meaning  and  effect  of  these  phrases  have 
passed  away,  and  the  words,  even  In  con- 
servative England,  and  in  most  other 
places  except  where  common-law  modes 
of  procedure  still  linger,  are  no  longer 
used,  but  their  reason  still  iives,^and  has 
shown,  and  is  still  showing,  'itself  In' 
many  new  forms,  and  In  none  more  visi- 
bly and  universally  and  with  a  more  gen- 
erally felt  necessity  tban  in  Injunctions; 
that  Is,  you  may  bring  an  Injunction  or 
Its  substitute,  but  it  Is.  liable,  especially 
when  ex  parte,  to  great  abuse,  an  abuse 
scarcely  realized  except  bythosewho  have 
a  right  to  speak  from  long  observation 
and  experience.  Therefore  you  may  have 
your  injnnction.but  you  take  It  on  pain  ot 
paying  damages,  a  payment  not  idle  and 
meaningless,  but  which  must  be  made 
sore  in  case  your  Injunction  falls  as 
T.128.E.no.l7— 55 


wrongful  and  vexatious  and  damaging. 
Are  we,  because  of  some  single  case  ot 
great  abuse,  where  the  hardship  is  great 
and  the  court  feels  some  delicacy  In  scal- 
Ing-dnwn  an  exorbitant  fee,  or  the  dam- 
age inflicted  is  past  remedy  in  any  true 
sense,  to  say  that  we  will  abolish  the  rem- 
edy of  injunction?  How  would  or  could 
the  English  speaking  people  do  without 
it?  But  it  is  said  to  be  against  public 
policy,  and  that  it  tends  to  lower  the 
standard  of  professional  honor.  The  leg- 
islature has  said  what  shall  be  the  condi- 
tions of  the  Injunction  bond,  and  if  It  Is 
against  public  policy,  let  them  make  it 
read,  "shall  pay  such  costs  as  may  be 
awarded,  and  also  such  damages  [not  in- 
cluding any  compensation,  reasonable  or 
other,  paid  to  counsel  for  getting  rid  ot 
the  wrongful  injunction]  as  shall  be  In- 
curred or  sustained  by  the  person  Injured 
in  case  the  Injunction  he  dissolved,  "etc. ; 
or  If  exorbitant  fees  tend  to  lower  tbe 
standard  of  professional  honor,  or  court 
and  Jury  feel  a  delicacy  In  cutting  them 
down  to  fair  and  reasonable  dimensions 
as  between  strangers,  let  a  limit  be  fixed, 
as  wan  done  long  ago,  under  an  older  and 
still  more  celebrated  system  of  law. 

But  It  is  contended  that  as  in  the  case  of 
attachments  when  dissolved,  so  In  the  case 
of  an  InJnnctlcm  when  ancillary  to  an 
original  proceeding,  reasonable  counsel 
fees  may  be  allowed  as  part  of  thedamages 
covered  by  the  Injunction  bond.  Yet  It  is 
not  HO  covered  by  an  injunction  bond  in 
precisely  the  same  language  if  the  injunc- 
tion is  the  relief  sought  by  the  bill.  Citing 
Turnpike  Co.  v.  Dulaney,  86  Ky.  516,  6  S.  W. 
Rep.  690.  I  am  at  a  loss  to  see  how  precisely 
the  same  words  In  two  contracts,  each  ac- 
cording to  the  same  law,  with  the  same  ob- 
ject in  view,  and  relating  to  the  same  gen- 
eral subject-matter,  can  have  such  differ- 
ent meanings  and  effect.  On  the  contrary. 
High,  Inj.  (3d  Ed.,  §  1686)  says  as  the  re- 
sult of  the  authorities:  "The  allowance  of 
counsel  tees  as  damages  upon  dissolving 
an  Injunction  is  based  upon  the  fact  that 
defendant  has  been  compelled  to  employ 
aid  in  ridding  himself  of  an  unjust  restric- 
tion which  has  been  placed  upon  him  by 
the  action  of  the  plaintiff,  and  the  true 
test  with  regard  to  the  allowance  nf  coun- 
sel fees  as  damages  would  seem  to  be  that  If 
they  are  necessarily  incurred  in  procuring 
the  dissolution  of  theinJunction,when  that 
is  the  sole  relief  sought  by  the  action,  (the 
bill,)  they  may  be  recovered;  but  If  the  In- 
junction is  only  ancillary  to  the  principal 
object  of  the  action,  and  the  liability  for 
counsel  tees  is  Incurred  In  defending  the  ac- 
tion generally,  the  dissolution  of  the  in- 
junction being  only  incidental  to  the  re. 
suit,  then  such  fees  cannot  be  recovered." 
Thepropositionthat  a  reasonableamount 
of  compensation  paid  as  counsel  tees  in 
procuring  the  dissolution  of  a  wrongful  in 
junction  may  be  recovered  in  an  action  on 
the  bond  as  a  damage  "Incurred  as  di- 
rect and  immediate  as  any  other"  seems 
to  be  sustained  by  a  decided  preponder- 
nnce  of  authority.  Mr.  High  reganls  It  as 
the  well-settled  doctrine,  notwithstanding 
tbe  cases  of  Oelricks  v.  Spain.  15  Wall.  211 ; 
Oliphint  T.  Mansfield,  36  Ark.  191;  and 
Sensenig  t.  Parry,  113  Pa.  St.  115, 6AtI. 
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Rep.  11 ;  and  he  clten  some  80  cases  from  IS 
states  in  support  of  his  position.  Hil. 
lu].  (2d  Ed.)  p.  87,  S^<  'b.vs  down  the 
same  doctrine  as  the  result  of  the  author- 
ities: "Counsel  fees  necessarily  incurred 
in  defense  of  an  injunction  not  consequent 
tial  on  other  Inquiries,  but  direct  and  im- 
mediate,  may  be  recovered  on  the  bond." 
The  same  general  doctrine  is  laid  down  In  10 
Amer.  &  Eng.  £nc.  Law.  090;  so  in  2  Suth. 
Dam.  p.  65 ;  I  Sedg-  Dam.  (7th  Ed.)  pp.  173. 
178,  and  note;  2  Sedg.  Dam.  (7th  Ed.)  p. 
208,  and  note;  Field,  Dam.  442.  It  would 
be  a  waste  of  time,  and  to  no  useful  pur- 
pose, to  take  up  one  by  one  the  many 
cases  cited  by  defendant  in  error  Those 
cited  by  appellant  have  been  expressly  re- 
ferred to,  and  In  a  general  way  comment- 
ed on, above, collectively.  Injunctions  are 
liable  to  abuse.  The  bond  is  intended  to 
mitigate  it.  Counsel  fees  are  sometimes  ex- 
orbitant, but  for  this  the  courts  must  ap- 
ply the  remedy  when  it  is  their  business  to 
grant  or  allow  them.  Although  I  can  cer- 
tainly recall  no  Instance  within  my  own 
observation,  yet  I  think  I  can  safely  say 
that  reasonable  counsel  tees  have  been  in 
dome  of  our  circuit  courts  allowed  to  be 
fixed  as  a  part  of  the  damages  embraced 
by  the  injunction  bund.  Such  fees  must 
bare  been  in  troth  reasonable,  for  they 
have  never  been  complained  of,  (perhaps 
too  small  for  appellate  jurisdiction,)  so 
that  we  have  no  case  on  the  subject.  But 
If  It  should  be  found  liable  to  abase  and 
against  sound  policy  the  remedy  is  plain 
and  simple,— expressly  except  them  in  the 
Injunction  bond.  That  they  are  compre- 
hended as  the  law  now  stands,  I  have  but 
little  doubt;  and  if  compreliended,  being 
a  matter  of  fontract,  prescribed  by  the 
legislature,  the  courts  have  no  right  to 
exclude  them  on  grounds  of  public  iK)licy, 
of  delicacy,  or  of  liability  to  abuse.  For 
the  reasons  given  w6  are  of  opinion  there 
is  uo  error  lu  the  judgment  complained  of, 
and  it  Is  affirmed. 

Enqlisb  and  Shannon,  JJ.,  concur.  Lu- 
CAS,  P.,  absent. 


(S4  w.  Va.  m.) 

RuMSBY  et  al.  ▼.  Laidlbt. 

(Supreme  Court  of  Appeal*  of  Wett  Vtralinla. 
Feb.  7,  1891.) 

RlOBTS  OV  PutDOBOB— FAILVBB  TO  EHVOBCB  C0I<- 
LATBRAU— LaCBBS. 

1.  Where  a  party  who  U  indebted  executes 
bis  notes  to  his  creditor  payable  at  different 
times,  and  subsequently  assigns  and  transfers 
non-negotiable  notes  which  be  bolds  against  other 
parties  to  said  creditor  as  collateral  security  tor 
the  payment  of  his  notes  held  by  said  creditor, 
it  is  the  duty  or  such  creditor  to  use  reasonable 
care  and  diligence  to  make  said  notes,  received 
as  collateral  security,  available,  and  if,  by  negli- 
geooe  or  laches  on  his  part,  said  collaterals,  or 
any  of  them,  are  lost,  the  loss  should  be  borne  by 
•uoh  creditor. 

2.  A  note  tor  tSOO  against  two  parties  was  as- 
signed by  a  debtor  to  his  creditor  as  collateral 
security  for  a  pre-existing  debt  One  of  the  mak- 
ers of  said  note  was  dead  at  the  time  said  note 
was  assigned,  and  it  was  on  file  before  a  commis- 
sioner In  a  creditors'  suit  to  settle  said  deceased 
maker's  estate.  Nothing  was  ever  done  by  said 
creditor  to  hasten  the  oolleotion  of  said  note 
against  either  of  the  makers  thereof,  but  said 
areditor  received  1191.70  from  said  creditors'  suit 


20  yean  after  said  transfer  was  made.  In  a  suit 
brought  by  said  oredit<n-  upon  said  original  in- 
debtedness, held,  that  said  creditw  had  not  used 
that  diligence  which  the  law  requires  with  ref 
erenoe  to  the  collection  of  said  collaterals,  and 
that  said  debtor  was  entitled  to  dxarge  said  cred- 
itor with  the  amount  thereof. 
(.SyUabus  by  the  Court.) 

Error  to  circuit  court,  Cabell  coon^. 
Simma  A  BbsIow,  for  plaintiffs  In  error. 
1^'.  S.  Laidley,  for  defendant  in  error. 

Enolibr,  J.  George  S.  Laidley,  being 
Indebted  to  James  M.  Rumsey,  Joslab 
Roads,  and  Joseph  O.  Reed,  partners  do- 
ing business  as  Hurasey,  Roads  &  Reed, 
executed  to  them  four  notes,  all  dated  the 
4th  day  of  November,  1867,— one  for  f  646.36, 
payable  90  days  after  date,  to  their  or- 
der, at  their  counting-room,  Portsmouth, 
Ohio;  one  for  9181.60,  payable  30  days 
after  date,  to  their  order,  at  the  same 
place ;  one  for  9182.40.  pay  a  ble  60  d  ay  s  a  f  ter 
date,  to  their  order,  at  their  said  count- 
ing-room; and  another  for  $130.68,  pay- 
able to  their  order,  60  days  after  date,  at 
theircounting-room aforesaid.  On thel4th 
day  of  April,  1868,  the  following  paper 
was  signed  by  said  firm  of  Rumsey,  Roads 
&  Reed  and  said  George  S.  Laldley :  "Re- 
ceived of  Mr.  George  S.  Laldley,  as  fol- 
lows: His  claim  of  a  certain  note  of  John 
Morris  and  James  R.  Morris,  to  order  of 
C.  T.  Everett,  dated  Dec.  1,'61,  payable  on 
or  before  Jan.  1,  '64,  calling  for(foOO)  five 
hundred  dollars,  and  drawing  interest 
from  its  date,  accompanied  with  a  copy 
of  said  note  certiQed  by  Jos.  S.  Miller, 
master  commissioner,  circuit  court,  Cabdl 
county,  W.  Va.,  said  document  being  In- 
dorsed by  George  S.  Laldley ;  also  a  note 
of  A.  C.  Hnndley  to  order  of  and  Indorsed 
by  John  Laldley,  Jr..  and  Indorsed  by 
George  S.  Laldley,  also  dated  April  6.  '68, 
and  payable  on  or  before  July  1, '68,  call- 
ing for  three  hundred  dollars  (9300.)  The 
condition  of  this  receipt  is  that  the  pro- 
ceeds of  thcsame,  when  collected,  are  to 
be  applied  to  the  said  George  S.  Laldley's 
indebtedness  to  ns;  he  to  indemnify  us 
for  all  costs  and  expenses  in  the  collection 
of  tne  same,  and  we  to  return  to  bim  all 
that  may  be  over  and  above  the  said 
Laidley's  indebtedness  to  us,  and  be  to 
make  good  to  us  any  deficiency  in  the 
same.  On  theSthof  January,  1K76,  James 
M.  Rumsey  inclosed  to  said  George  S.  Laid- 
ley a  statement  showing  that  ^04.07  had 
been  collected  as  proce«»ds  of  the  Handley 
note  assigned  to  said  Rumsey.  Roads  & 
Reed,  upon  the  condition  mentioned  in  the 
above  receipt,  which  had  been  applied  in 
extinguishment  of  said  Laidley's  note  for 
,9181.50,  dated  November  4, 1867,  and  also 
in  extinguishment  of  his  note  for  $182.40, 
dated  November  4, 1867,  and  the  interest 
on  same,  $29.69,  aggregating  $393.49,  leav- 
ing a  balance  of  $10.58,  which  was  applied 
as  a  credit  on  said  Laidley's  $646.36  note 
held  by  said  Rumsey,  Roads  &  Reed.  On 
the  2d  day  of  June,  1875,  said  firm  of  Rum- 
sey, Roais  &  Reed  brought  an  action  of 
tissumpstt  lu  the  connty  conrt  of  Cabell 
county  against  said  George  S.  Laldlev  on 
said  note  for  $646.36,  executed  by  'said 
George  S.  Laldley,  and  payable  to  their 
order,  90  days  after  date,  which  note  bears 
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date  November  4, 1887 ;  which  action  was 
Babseqnently  transferred  to  the  circuit 
court  of  said  county.  The  defendant  de- 
murred to  the  plaintiffs'  declaration, 
which  demurrer  was  sustained,  and  on 
leave  the  plaintiffs  amended  their  declara- 
tion, and  the  defendant  again  demurred, 
and  his  demurrer  to  the  amended  declara- 
tion was  overrnled ;  and  on  the  14th  day 
of  May,  1890,  the  parties  waived  a  trial  by 
Jury,  and  the  questions  of  law  and  fact 
arising  on  the  issues  therein  were  submit- 
ted to  the  Judgment  of  the  court  in  lieu  of 
a  Jury;  and  the  court,  having  heard  the 
evidence,  found  for  the  plaintiffs,  and  as- 
sessed their  damages  at  $270,  and  rendered 
Judgment  for  that  amount,  with  interest 
thereon  from  the  15th  day  of  May,  1890, 
until  paid,  and  costs. 

The  following  facts  were  agreed  to  by 
the  parties,  which  were  submitted  to  the 
court:  "There  was  pending  in  the  circuit 
court  of  Cabell  county  a  creditors'  bill 
against  the  estate  of  Morris,  the  maimer  of 
the  fSOO  note,  spoken  of  in  the  above  re- 
ceipt or  agreement  in  1^68,  at  the  time 
wheh  that  agreement  was  entered  Into. 
The  original  note  was  on  file  in  that  suit 
as  a  charge  against  the  estate  of  Morris  at 
the  time  of  the  transfer  spoken  of.  Out  of 
the  proceeds  of  the  sale  of  the  Morris  es- 
tate was  realized  by  the  plaintiffs  $191.70 
in  1888,  which  was  credited  on  the  $646.36 
note.  Said  suit  is  still  pending  in  the  cir- 
cuit court  of  Cabell  county,  and  this 
amount  was  all  that  was  ever  realized  or 
could  be  realized  from  the  Morris  estate. 
The  plaintiffs  took  no  steps  at  any  time 
to  collect  or  attempt  to  collect  said  $500 
note,  or  any  part  thereof,  from  C.  T.  Ever- 
ett, the  payee  and  Indorser  thereof  in  his 
life-time,  or  against  his  estate  after  his 
death.  C.  Ti  Everett  died  In  1867,  leaving 
an  estate  amply  sufficient  to  pay  off  the 
whole  of  said  note.  In  1H72  his  executor 
disbursed  and  distributed  his  estate  to  his 
children.  In  1888,  when  the  Morris  estate 
was  finally  cleared  up  and  settled,  the  es- 
tate of  C.  T.  Everett  had  been  so  com- 
pletely wound  up  and  distributed  that 
nothing  remained  of  said  estate  that  had 
not  passed  into  the  hands  of  his  children. " 
These  were  all  the  facts  before  the  court, 
and  the  court  found  that  the  $100,  the 
$181.50,  and  $182.40  notes  had  been  paid 
by  the  defendant;  and  that  the  $646.86 
note,  with  its  interest,  was  due  to  the 
plaintiff  from  the  defendant,  subject,  how- 
ever, to  be  credited  with  the  full  amount 
of  the  $500  note  first  spoken  of  in  said 
agreemt^nt,  with  Interest,  which  left  a  bal- 
ance due  on  said  note  of  $140;  also  that 
the  plaintiffs  were  entitled  to  a  reasonable 
tee  for  making  collection,  which  the  court 
fixed  at  $130,  making  the  whole  amount 
of  recovery  in  favor  of  the  plaintiffs,  $270; 
to  which  ruling^  and  findings  of  the  court 
the  plaintiff^  excepted,  and  moved  the 
court  to  set  aside  the  said  rulings  and 
Judgment,  and  grant  them  a  uew  trial, 
which  motion  the  court  overruled, and  en- 
tered Judgment  upon  said  finding  for  said 
sum  of  $270,  and  the  plaintiffs  applied  for 
and  obtained  this  writ  of  error.  The 
question  presented  for  our  consideration 
in  this  case  is  whether  the  plalntlffu  In  er- 
ror used  that  diligence  which  the  law  re- 


quires of  them  with  reference  to  the  collat- 
erals placed  In  their  hands  by  George  S. 
lAldley.  As  to  the  note  against  Handley, 
the  money  was  collected  on  it  qnd  applied 
as  a  payment  on  said  Laidlcy's  indebted- 
ness to  the  plaintiffs  in  error,  but  as  to  the 
note  against  .John  and  James  K.  Morris, 
which  was  payable  to  the  order  of  C.  T. 
Everett,  and  which  was  by  said  Everett 
assigned  to  said  Laldley,  the  plaintiffs  in 
error,  so  far  as  the  record  discloses,  used 
no  diligence,  and  made  no  exertion  of  any 
kind  whatever,  to  secure  its  collection. 
The  note  appears  to  have  been  executed 
by  two  parties,  John  Morris  and  James 
R.  Morris,  apd  it  appears  that  at  the  time 
of  Its  assignment  to  the  plaintiffs  in  error 
it  had  been  filed  before  Master  Commis- 
sioner Joseph  Mili.er,  as  a  claim  against 
the  estate  of  John  Morris,  who  was  then 
dead,  and  whose  estate  was  In  process  of 
administration;  and  It  appears  that  in 
1888,  20  years  after  the  date  of  the  asslgrn- 
nient,  the  plaintiffs  in  error  realized  $191.70 
out  of  the  assets  of  said  John  Morris'  es- 
tate, and  applied  It  as  a  credit  on  snid 
note  for  $046.36.  What  they  did  towards 
hastening  Its  collection  does  not  appear, 
but  It  is  not  reasonable  to  suppose  that, 
with  theuseot  anything  like  ordinary  dili- 
gence, such  a  delay  should  have  occurred. 
We  do  not  find  In  the  record  a  copy  of  said 
Morris  note,  but  It  is  described  in  the  re- 
ceipt aforesaid  as  signed  by  John  Morris 
and  James  R.  Morris,  and  payable  to  the 
order  of  C.  T.  Everett,  on  or  before  the  1st 
day  of  January,  1864,  calling  for  $500,  and 
drawing  Interest  from  date.  It  does  not 
appear  to  have  been  a  negotiable  note, 
but  an  ordinary  promissory  note, payable 
to  the  order  of  C.  T.  Everett.  It  was 
shown  that  $191.70  was  all  that  ever  was 
realized  or  could  be  realized  from  John 
Morris'  estate  after  a  delay  of  20  years, 
but  it  was  not  shown  that  the  plaintiffs 
in  error  ever  did  anything  to  speed  the 
cause,  or  that  they  ever  employed  an  at- 
torney to  look  after  their  Interests  in  said 
suit,  although  the  defendant  In  error 
agreed  to  indemnify  them  for  all  costs  and 
expenses  in  the  collection  of  the  same;  and, 
although  James  R.  Morris  appears  to 
have  been  a  Joint  maker  of  said  note,  no 
excuse  is  offered  tor  not  pursuing  theii 
remedy  against  him.  He  is  neither  shown 
to  have  been  dead  or  insolvent  during  all 
this  time,  and  yet  no  suit  was  brought 
against  him,  and  no  reason  assigned  for 
Dot  doing  so. 

The  plaintiffs  In  error  had  the  right  to 
withdraw  said  note  from  the  file  by  leav- 
ing a  certified  copy  In  Its  place,  and  to 
have  brought  a  proper  suit  against  James 
R.  Morris,  but  no  steps  of  any  kind  were 
taken  to  enforce  Its  collection.  The  rec- 
ord nowhere  shows  that  the  defendant  In 
error  ever  had  any  notice  of  the  Insolvency 
of  the  estate  of  John  Morris.  Said  note 
for  $500  was  filed  nith  the  commissioner 
at  the  time  It  was  assigned  to  plaintiffs  in 
error  by  George  S.  Laldley,  and  it  maj 
have  been  so  filed  by  C.  T.  Everett  before 
the  same  was  assigned  to  said  Laidley  for 
anything  that  appears  in  the  record  to 
the  contrary.  The  plaintiffs  In  error  not 
only  did  nothing  themselves  towards  the 
collection  of  said  note  from  the  Morrises, 
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but  gaye  the  defeodant  In  error  no  notice 
oi  tbeir  insolvency  or  of  their  failure  to 
collect  said  note  until  the  estate  ot  C.  T. 
Everett  bad .  been  administered  and  dis- 
tributed, and  notblng  was  left  out  of 
'Which  said  Laidley  cnuld  realize  said  note 
from  bis Imraediateaasignor.and  then  they 
assert  and  press  tbeir  original  claim 
against  said  Laidley. 

Did  the  plaintiffs  in  error  treat  the  col- 
laterals which  had  been  placed  under  tbeir 
management  and  control  by  assignment 
In  such  a  manner  as  would  entitle  them, 
under  the  law,  to  return  the  uncollected 
collateral  to  Laidley.  and  recover  on  tbeir 
original  claim?  In  Coleb.  Ck>ll.  Sec.  §  442, 
p.  596,  the  author  says:  "The  pledgee 
of  non-negotiable  choses  in  action  Is  re- 
quired to  exercise  reasonable  care  and  dili- 
gence in  their  collection ; "  citing  Whitteker 
V.  QasCo.,16  W.  Va.  717.  And  in  the  conclu- 
sion of  the  same  section  the  author  says : 
"The  pledgee,  however,  is  answerable  for 
the  face  value  of  non-uegotlable  collateral 
securities,  where  they  are  lust  by  reason 
of  his  inexcusable  default,  although  such 
loss  is  not  presumed  from  mere  non-collec- 
tlon ; "  citing  41  Ind.  204,  where,  in  the  case  of 
Beeves  v.  Plough,  it  was  held  thaftbe 
holder  of  such  collaterals  is  answerable 
tor  reasonable, but  notextraordlnary, dili- 
gence in  their  collection ; "  also  that,  "if 
collaterals  are  lost  for  want  of  reasonable 
diligence,  tlie  creditor  holding  them  must 
account  for  the  amount,  but  such  losscan- 
not  be  presumed  from  the  mere  fact  of 
their  remaining  uncollected;"  and  that 
"tf  collaterals  are  held  to  secure  the  pay- 
ment of  a  note,  and  before  judgment  on 
the  note  there  has  been  payment  on  the 
collaterals  or  such  want  of  diligence  In 
collecting  the  same  as  to  make  the  holder 
responsible  for  the  amount  of  them,  this 
will  constitute  a  defense  to  an  action  on 
the  note,  and  it  cannot  be  set  up  after- 
wards as  a  payment  of  a  Judgment  on  the 
note. "  In  thecaseof  Bank  v.  Kimberlands, 
16  W.  Va.  565.  Kimberlands  gave  the  bank 
an  order  on  the  Wellsburg  Manufacturing 
Company  fur  a  certain  sum  of  money 
as  collateral  security  for  his  indebtedness 
to  said  bank,  and  in  that  case,  seventeenth 
section  of  syllabus,  this  court  held  that, 
"if  such  order  was  received  as  collateral 
■ecurity  for  a  debt,  it  would  be  the  duty 
ot  the  payee  to  use  reasonable  care  and 
diligence  to  make  it  available,  and  if  by 
negligence,  wron]j:ful  act,  or  omission  on 
his  part  loss  was  sustained  on  this  order, 
such  loss  should  be  borne  by  the  payee. " 
Also  in  the  case  of  Whitteker  v.  Oas  Co., 
16  W.  Va.  721,  the  court  held  it  to  be  "  well 
settled  that,  when  a  choxe  In  action,  such 
as  a  bond,  note,  or  accepted  order  on  a 
third  person,  is  transferred  and  delivered 
to  a  creditor  as  collateral  security  for  the 
debt,  it  is  the  right  ot  the  debtor  to  sue 
upon  such  chose  in  action  at  law,  and,  if 
necessary,  to  use  the  name  of  the  legal 
owner  of  such  ctiuse  in  action;  and  It  is 
his  duty  to  use  reasonable  care  and  dili- 
gence to  make  It  available;  and  if,  by 
negligence  or  wrongful  act  or  omission  on 
his  part,  loss  is  sustained  on  such  chose  in 
action,  such  loss  should  be  borne  by  the 
creditor."  See  also,  Wakeman  v.Gowdy, 
10  Bosw.  208.  where  the  court  held  that 


"a  creditor  recdving  from  bis  debtor  as 
collateral  security  a  promissory  note  made 
by  a  third  person,  past  due.  with  the  re- 
quest to  collect  and  apply  the  proceeds  to 
the  payment  of  the  debt,  though  without 
any  express  direction  to  sue  upon  It,  in- 
curs the  obligation  to  use  diligence  in  Its 
collection,  and  to  sue,  if  necessary.  In 
such  case  the  debtor  stands  in  the  r«ation 
of  guarantor  for  the  collection  of  the  note, 
and  is  entitled  to  the  exercise  on  the  part 
of  the  bolder  of  such  diligence  as  Is  re- 
quired of  a  bailee  for  hire  or  of  a  pledgee." 
And  in  the  case  of  Slevin  v.  Morrow,4  Ind. 
425,  it  was  held  that  "a  creditor  who  re- 
ceives the  notes  of  third  persons  properly 
indorsed  to  him  as  collateral  security  for  a 
debt,  knowing  the  makers  to  be  in  doubt- 
ful circumstances,  is  bound  to  use  reasona- 
ble diligence  to  collect  them,  or  show  some 
excuse  for  not  doing  so, but  extraordinary 
diligence  is  not  required.  If  the  creditor, 
through  his  laches,  falls  to  realise  the 
money  on  the  notes,  the  debtor  has  the 
right  to  treat  the  notes  as  a  satisfaction, 
so  far  as  tbey  go,  of  the  debt ; "  and  that 
"the  finding  of  the  court,  sitting  as  &]ary. 
Is  concluRlve,  in  the  absence  of  a  clear  pre- 
ponderance ot  evidence. "  See,  also,  Rob- 
erts V.  Thompson,  14  Ohio  St.  I;  Powell's 
Adm'r  v.  Henry,  27  Ala.  612;  Brandt,  Snr. 
519;  Kemmerer  v.  Wilson,  31  Pa.  St.  110. 
See,  also,  Laurence  v.  McCalmont,  8  How. 
427.  where  it  is  held  that  "the  question 
whether  or  not  the  guarantor  had  snOI- 
clent  notice  ot  the  failure  of  the  principal* 
to  pay  the  debt  was  a  question  of  tact  for 
the  Jury;"  and  that,  "where  nocee  are 
deposited  for  collection  by  way  of  collat- 
eral security  for  an  existing  debt,  the  cai» 
does  not  fall  within  the  strict  rule  of  com- 
mercial law  applicable  to  negotiable  pa- 
per. It  falls  under  the  general  law  of 
agency,  and  the  agents  are  only  bound  to 
use  due  diligence  to  collect  the  debts." 
See, also,  Edw.  Bills, p.  242,  §344;  also  sec- 
tion 618,  p.  446.  See,  also.  Word  v.  Mor- 
gan, 6  Sneed,  79. 

The  question  in  this  case,  whether  the 
note  against  the  Morrises,  which  was  as- 
signed as  collateral  to  the  plaintiffs  in  er- 
ror, was  lost  by  their  negligence,  or  want 
of  ordinary  attention  and  vigilance  on 
their  part,  and  the  degree  of  negligence 
whicb  would  fix  their  liability,  must  t>e 
determined  upon  the  facts  of  each  particu- 
lar case,  In  view  of  the  greneral  rules  upoa 
thesubject;  and,  where  thecase  Is  present- 
ed to  a  Jury,  the  questions  of  fact  are  to  be 
by  them  determined ;  and  where,  as  in  this 
case,  the  court  is  substituted  in  lien  of  a 
Jury,  they  are  to  be  determined  by  the 
court;  and,  as  we  have  seen  In  the  case  at 
Slevin  V.  Morrow,  supra,  the  finding  of  a 
court,  sitting  as  a  jury,  is  conclualve,  la 
the  absence  of  a  clear  preponderance  ol 
evidence.  In  the  case  of  Nutter  v.  Syden- 
stricker,  11  W.  Va.  535.  It  was  held,  fifth 
section  of  syllsbus,  that,  "In  a  case  tried 
by  the  court  in  lieu  of  a  jury,  the  plaintiH 
in  error  must  be  regarded  as  a  demurrant 
to  the  plaintiff's  evidence;  and  the  Judg- 
ment of  the  court  below  will  not  be  re- 
versed, unless  It  is  plainly  erroneoas;' 
and  section  4 :  "  Upon  a  writ  ot  error  to  a 
Judgment  rendered  by  the  court  under  such 
circumstances,  the  Inquiry  by  the  appel- 
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late  eonrt  to,  was  there  saflSclent  lesal  9vU 
dence  before  the  conrt  below  to  auetaio 
the  Jadgment?  "  In  that  case  the  writ  of 
error  was  obtained  by  the  defendant  In 
the  conrt  below,  and  the  same  rule  would 
apply  where    the  plaintiff   below  Is  the 

Sialntitt  in  error.  Also  in  Abrahams  v. 
wnnn,  18  W.  Va.  276,thiBConrt  held  that, 
"  when  a  case  is  tried  by  the  court  in  lieu 
of  a  Jury,  it  is  not  an  error  for  which  the 
appellate  conrt  will  reverse  to  hear  Illegal 
testimony.  •  •  •  In  such  case  the  party 
excepting  must  be  regarded  asa  demurrant 
to  the  evidence,  and  the  Judgment  of  the 
court  below  will  not  be  reversed,  unless  it 
to  plainly  erroneous. "  Applying  these  rul- 
ings and  principles  to  the  case  under  con  - 
sideration,  I  am  of  opinion  to  affirm  the 
Judgment  of  the  court  below,  and  the 
plaintiffs  In  error  muHt  pay  the  costs  of 
this  writ,  and  damages,  as  required  by 
law. 

Brannon  andHoLT,JJ.,concur.    Iajomb, 
P.,  absent. 

(34  W.  Va.  7M) 

HsNKiNO  et  ah  r.  Andbbson  et  at. 
(Supreme  Court  qf  ^jroeol*  cf  We$t  VirglMla. 

BPBOiyio  PmroBMAHCB  —  FtLAuornxm  Cosvbt- 

AKOSS— WaO  Mkt  QUXSTIOK. 

A.  was  a  retail  merohant  doing  bnsineu  in 
Jackson  county,  W.  Va.,  and,  becoming  unable 
to  pay  his  debts,  by  deed  dated  lOtb  March,  1888, 
duly  executed  and  adbitted  to  record,  conveyed 
to  8.,  trustee,  all  his  personal  property,  embrao- 
iDg  bis  stock  of  goods,  and  all  other  property  in 
his  store-boose,  u>  secure  and  pay  all  his  raed- 
itors  equally  and  pro  rata:  that  be  should  give 
notice  to  the  non-resident  creditors,  and  proceed 
to  execute  the  duties  of  his  trust,  as  prescribed 
by  section  0,  c.  72,  Code  W.  Va.  The  trustee 
gave  bond  as  required  by  law,  and  while  taking 
an  inventory  a  majority  of  the  creditors  in  inter- 
est, but  not  in  numbOTs,  and  A.,  the  assigning 
debtor,  and  B.,  who  was  to  liave  time  and  pay 
the  debts,  entered  into  a  written  contract,  to 
which  the  trustee  was  made  a  party,  by  whldi 
B.,  In  consideraUon  of  the  assignment,  convey- 
ance, and  agreements  thereinafter  made,  agreed 
and  bound  himself,  as  security,  to  pay  the  liabil- 
ities of  the  said  A.,  due  and  owing,  to  the  re- 
spective creditors  whose  names,  with  the  amounts 
of  their  debts,  nere  thereto  signed  and  annexed, 
in  four  equal  payments,  of  6,  12,  18,  and  34 
months.  In  consideration  thereof,  A. ,  the  debtor, 
and  K.  and  others,  the  signing  creditors,  thereby 
sold,  assigned,  and  transferred  to  B.  all  their 
right,  title,  and  interest  in  and  to  the  stock  of 
goods  conveyed  to  the  trustee;  and  thereby  au- 
thorised and  directed  B.,  the  trustee,  to  at  once 
deliver  all  such  property  in  hU  possession,  or 
onder  his  oontrol,  to  the  said  B.,  which  B.,  the 
trustee,  at  once  did.  And  A.,  the  debtor,  to 
further  secure  and  indemnify  B.,  as  such  secu- 
rity, agreed,  as  a  part  of  the  same  contract,  to 
execute,  by  himself  and  wife,  a  deed  of  trust  on 
his  wife's  property,  near  Bavenswood,  to  so  in- 
demnify B.,  and  to  do  so  at  once.  Tne'wife  of 
A.  failed  and  refused  toexeontethe  deed  of  trust 
«m  her  land.  B.  kept  the  trust  property,  tamed 
over  to  him  as  above,  some  10  days,  and  then, 
after  taking  legal  advice,  returned  the  possession 
thereof  to  S.,  the  trustee,  notifylcg  A.'s  cred- 
itors of  what  ne  had  done,  and  tlu»t  for  the  fore- 
going failure  and  refusal  of  A.'s  wife  to  execute 
Uie  deed  of  Indemnity,  and  inability  of  a  part  of 
the  bmst  oreditors  to  make  an  absolute  sale  and 
transfer  of  the  trust  property,  he  (B.)  would 
not  perform  such  contract  on  his  part  K.,  a 
creditor  of  A.,  and  a  party  signing  the  contract, 
signed,  as  above  stated,  1^  A.  and  by  B.,  brought 


a  suit  to  compel  B.  to  speciflcaUy  perfitrm  said 
contract,  and  asking,  among  other  things,  .that 
the  trust  be  executed,  and  trust  paper  adminis- 
tered. Held,  (1)  PlainUifS  are  not  entiUed  to  a 
specific  execution  of  the  contract  on  the  part  of 
B.,  because  they  have  not  performed,  and  are 
not  able  to  perform,  such  contract  on  their  part 
(8)  Having  no  debt  against  B.,  plaintiffs  nave 
no  right  to  call  in  question  B.'s  sale  and  convey- 
ance of  his  land  to  his  vendees. 
(SuUabu$  bu  the  Court) 

Api>eal  and  sapersedeas  from  circuit 
court,  Jackson  county. 

ButcblasoD  A  Jobnaon,  for  appellants. 
J.  H.  Riley,  W.  A.  Parsons,  C.  L.  Brown, 
Warren  MOler,  and  Okejr  Johnson,  for  ap- 
pellee*. 

Holt,  J.  This  is  a  suit  in  equity 
brought  by  Heuking,  Bovie  &  Co.,  on  the 
— —  day  of  January,  1889,  in  the  circuit 
court  of  Jackson  county,  against  O.  W. 
Anderson,  £.  Beaty,  R.  S.  Brown,  and  oth- 
ers, to  enforce,  on  the  part  of  defendant 
Beaty,  the  specific  performance  by  him  of 
a  certain  contract  of  17th  March,  1888, 
whereby  Beaty  undertook  to  pay  the  debts 
of  defendant  Anderson,  a  debtor  who  bad 
made  an  assignment  for  the  benefit  of  bis 
creditors;  and  to  set  aside  as  fraudulent 
a  conveyance  of  a  certain  tract  of  land 
made  by  Beaty  and  wife  tu  defendant 
Brown,  and  to  administer  tbo  trust  for 
the  benefit  of  the  beneficiaries.  The  sev- 
eral defendants  answered,  depositions 
were  taken,  and  the  cause  came  on  to  Yte 
beard  on  the  2lBt  day  of  March,  1890, 
when  the  circuit  court  dismissed  the  bill 
as  to  defendants  Beaty  and  Brown,  retain- 
ing the  cause  for  the  purpose  of  adminis- 
tering the  trust  property.  From  this  de- 
cree plaintitrs  appealed.  The  material 
facts  are  as  follows:  Defendant  Oeorge 
W.  Andei-son  was  a  merchant  doing  bus! 
ness  in  the  county  of  Jackson,  and,  becom- 
ing insolvent  and  unable  to  pay  his  debts, 
by  deed  dated  10th  March,  1888,  and  ac- 
knowledged and  admitted  to  record  12th 
March,  18iB8,  conveyed  to  his  clerk,  defend- 
ant J.  A.  Sermon,  trustee,  all  his  personal 
property  thereinafter  named,  to- wit,  his 
stock  of  merctiandise  in  bis  store-house 
situated  near  the  mouth  of  Little  Sandy 
creek,  in  Jackson  county,  state  of  West 
Virginia,  and  every  article  owned  or. 
claimed  by  him  in  said  store-house,  to  be 
held  by  the  said  J.  A.  Seamon  to  secure 
and  pay  certain  creditors  of  the  said 
Oeorge  w.  Anderson,— that  is  to  say,  each 
and  every  creditor  in  each  and  every  in- 
debtedness to  any  and  all  his  creditors. 
Said  J.  A.  Seamon,  as  such  trustee  or  as- 
signee, was  to  take  immediate  poMse«Rion 
and  control  of  said  property  theretofore 
mentioned,  and  each  and  every  part  and 
parcel  thereof,  and  hold  the  same  for  the 
purposes  thereinbefore  mentioned,  and 
without  preference  to  pay  said  indebted- 
ness to  each  and  every  creditor  pro  rata, 
after  g^iving  due  notice,  and  should  in  all 
respects  conform  his  acts  to  the  law  in 
such  cases  made  and  provided,  and  notify 
all  non-resident  creditors  of  the  assign- 
ment ;  and  the  said  Seamon  was  thereby 
empowered  with  full  control  and  posses- 
sion of  all  said  property,  for  the  purposes 
therein  mentioned. 


Digitized  by 


Google 


B70 


SOUTHEASTEBN  BEPOBTEB,  Vol..  12. 


(W.Va. 


HiB  duties  as  sucb  traetee  were  pre- 
scribed by  section  6  of  chapter  72  of  the 
Code.  It  required  by  any  eestat  que  trvst, 
the  law  made  it  bis  duty  to  give  bond  bo- 
fore  receiving  any  proceeds  ot  sale.  This 
was  required,  and  tie  gare  the  bond,  with 
security  approved.  Then  it  was  his  doty 
to  sell  this  personal  property  for  cash,  pay 
costs  and  commissions,  and  pay  over  the 
residue  upon  the  debts  pro  rata.  While 
the  trustee  was  engaged  in  malcing  an  in- 
ventory of  the  property,  some  of  the  cred- 
itors, and  agents  of  creditors,  appeared  on 
the  ground  and  proposed  to  Anderson, 
the  debtor,  that  they  would  give  him  time 
if  he  would  secure  the  payment  of  the 
debts,  and  on  the  17th  March,  1888.  a  con- 
tract with  that  object  was  entered  into 
between  Anderson,  the  debtor,  £.  Beaty. 
the  outsider,  who  was  to  settle  and  pay  off 
their  debt's  within  the  time  given,  and  six 
of  the  principal  creditors,  not  a  majority  in 
onmber.but  a  majority  in  interest,  so  far  as 
amount  of  debts  yet  appear.  Searaon.tbe 
trustee,  was  not  a  party  to  this  contract; 
but  Anderson  and  these  six  creditors,  recit- 
ing that  they  had  sold  and  transferred  all 
their  claims  on  Anderson,  and  all  their  in- 
terests in  said  assignment  and  assets  con- 
veyed to  him  by  said  deed  to  E.  Beaty, 
authorized  and  directed  him  to  tarn  over 
and  deliver  to  said  E.  Beaty  at  once  all 
the  goods  and  other  property  so  conveyed 
to  him,  and  in  his  posHcssion  and  control. 
This  was  done.  I  here  give  this  contract 
in  full,  for  it  presents  the  turning  point  of 
the  case: 

(Exhibit  B.) 

"This  contract  made  tbla  17tb  day  of 
March,  1888.  between  E.  Beaty  of  Jackson 
county.  West  Virginia,  of  the  first  part, 
and  G.  W.  Anderson,  of  the  said  county, 
and  the  creditors  of  the  said  O.  W.Ander- 
son, of  various  places,  whose  names  are 
signed  to  this  writing,  ot  the  second  part, 
witnesseth:  That  whereas,  said  Q.  W. 
Anderson  has  become  financially  embar- 
rassed, and  did  on  March  the  10th,  1888. 
make  an  assignment  to  .T.  A.  Seamon  of 
a'  stock  of  goods  for  the  benefit  of  his  cred- 
itors, now,  therefore,  to  settle  and  pay  off 
the  llsbilitles  of  said  G.  W.  Anderson,  and 
help  him  out  of  said  embarrassment,  and 
lathe  consideration  of  theassignment  and 
conveyance,  and  agreements  hereinafter 
made,  the  said  E.  Beaty  hereby  agrees  and 
binds  himself,  as  security,  to  pay  the  lia- 
bilities of  said  U.  W.  Anderson  due  and 
owing  to  the  respective  creditors  whose 
names  and  amounts  are  hereto  signed  and 
annexed,  the  same  to  pny  each  one  iu  four 
equal  payments  in  six,  twelve,  eighteen, 
and  twenty-four  months  from  this  date, 
with  interest  from  date;  and  he,  said 
Beaty,  agrees  to  sign  any  notes  required 
by  said  creditors  as  such  security  for  said 
Anderson,  agreeing  therein  to  pay  their 
respective  claims  as  aforesaid.  In  consid- 
eration ot  said  Beaty's  becoming  security 
for  said  claims  as  aforesaid,  the  said  G. 
W.  Anderson  and  said  creditors,  and  each 
ot  them,  whose  names  are  signed  hereto, 
hereby  sell,  assign,  transfer,  and  convey 
onto  the  said  E.  Beaty  all  their  right,  ti- 
tle, and  interest,  (and  the  interest  of  each  of 
them,)  in  and  to  the  stock  of  goods,  etc., 


conveyed  to  J.  A.  Seamon,  trustee  ae 
aforesaid,  and  also  all  store  goods,  ao> 
counts,  notes,  money,  lease  ot  store  and 
dwelling-house,  belonging  or  coming  to 
said  G.  W.  Anderson,  or  in  bis  possession, 
and  ail  the  title  of  said  O.  W.  Anderson's 
said  creditors  therein;  and  said  parties 
hereby  authorise  and  direct  said  J.  A.  Sea- 
mon, trustee,  to  at  once  deliver  all  said 
property  in  his  possession  or  control  to 
said  E.  Beaty.  Said  G.  W.  Anderson,  to 
further  secure  and  indemnify  said  E.  Beaty 
as  such  security,  agrees  to  execute,  by 
himself  and  wife,  a  deed  of  trust  on  bis 
said  wife's  property  near  Ravenswood, 
conditioned  to  so  indemnify  Beaty,  and  to 
do  so  at  once. 
"  Witness  the  toUo  wing  slgnatares: 


[Signed] 
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"G.  W.  Anderson. 
"E.  Beaty. 
"Hknrino,  Bovib  &  Go. 

"By  M.  C.  Latbeu. 
"John  Daoes  &  Co. 

"  M.  C.  Lathem. 
"  Vancb-Hughes  Shoe  Co.  500  00 

"J.  McKiNLEY  &  Son.  253  35 

"  Williams  &  Wetzel.  3S4  86 

"L.  S.  Dklaplain,  Son  &  Co. 

"ByJ.  E.  McCoy." 

(Exhibit  C.) 

'To  J.  A.  Seamon,  trustee  in  a  deed  of 
trnst  dated  March  the  10th,  1888,  executed 
to  you  by  G.  W.  Anderson— Sir:  1.  Q.  W. 
Anderson,  and  we,  the  undersigned  cred- 
itors otG.  W.  Anderson,  having  sold  and 
transferred  all  our  claims  on  said  G.  W. 
Anderson,  and  all  our  interests  in  said 
assignment  and  assets  conveyed  to  yoa 
by  said  deed  to  E.  Beaty,  you  are  hereby 
authorised  and  directed  to  turn  over  and 
deliver  to  said  E.  Beaty  at  once  all  the 
goods  and  other  property  su  conveyed  to 
yoo,  and  in  your  possession  ur  control. 

"Given  under  our  hands  this  17th  day  ot 
March,  1888. 

[Signed]    "G.  W.  Anderson. 
[Signed]    "Henkino,  BoviE  ft  Co. 

"  Per  Latbbii. 

"John  Daoes  &  Co. 

"  Per  LtATHEif. 

"Yancb-Hdobbs  Shoe  Co. 

"J.  McKiNLBY  &  Son. 

"  Williams  &  Wetzel. 

"L.  S.  Ublaplain,  Son  &  Co. 
"Per  J.E.  McCoT." 

Beaty  put  Anderson  in  possession,  who 
held  it  for  him  during  a  period  of  10  days, 
when  Beaty  gave  back  the  possession  to 
Seamon,  the  trustee.  Beaty,  on  the  ISth 
or  19th  of  March,  1888,  called  on  Anderson 
at  his  liorae  with  a  notary,  and  a  deed  of 
trust  prepared  to  be  executed  by  him  and 
bis  wife.  Hattie,  convoying  to  E.  Blake. 
trustee,  her  bouse  and  lot.  some  three  or 
four  acres  adjoining  the  town  of  Ra  vena- 
wood,  to  secure  and  indemnify  Beaty  as 
provided  tor  in  the  contract  of  March  17, 
1888.  The  wife  of  Anderson  said  she  did 
not  feel  like  signing  the  deed  of  trust  then, 
and  put  them  off.  But  husband  and  wife 
tailed  and  continued  to  refuse  to  execute 
it,  and  the  indemnity  contracted  for  was 
never  given;  but  some  six  montbs  after 
they  conveyed  it  in  fee  to  C.  A.  Staats, 
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one  ot  Anderson's  creditors,  who  signed 
the  contract  ut  March  17, 1888,  as  one  of 
the  creditors  who  put  their  names  to  it, 
some  time  after  its  date,  and  perhaps  after 
the  goods  had  been  returned  by  Beaty  to 
the  trustee.  On  the  26tb  of  March,  1888, 
Beaty,  in  the  presence  of  Seamon,  the 
trustee,  toulc  leKal  advice  on  the  matter, 
and  they  were  advised  that  a  part  of  An- 
derson's creditors  had  no  right  to  talce  the 
goods  out  of  the  bands  of  the  trustee,  and 
turn  them  over  to  Beaty ;  and  thereupon 
Beaty  returned  the  goods  to  ISearaun,  trus- 
tee, except  somewhere  between  $9  and  915 
worth,  «bich  bad  been  sold  by  Anderson 
as  Beaty'B  agent,  and  this  sum  of  f9  or 
f  15  Anderson  states  he  handed  over  to 
Seamon.  Aud  thereupon  Beaty  prepared 
a  written  notice,  and  sent  to  the  credit- 
ors of  Anderson,  disclaiming  all  Interest  in 
the  trnstgoods,  stating  that  be  wouldnot 
pay  the  Anderson  debts,  or  the  notes 
given  by  bim  for  a  part  thereof.  This  ac- 
tion on  the  part  of  Beaty  and  Seamon,  the 
trustee,  soon  came  to  the  knowledge  of 
the  creditors  i>y  means  of  the  notice,  di- 
rectly or  Indirectly.  So  the  matter  stood 
until  .lannary,  1889,  a  period  of  10  months. 
During  this  interval,  viz.,  on  1:3th  Septem- 
ber, 1888,  defendant  Beaty  and  Ella,  his 
wife,  who  owned  in  fee  one-ninth,  sold  and 
conveyed  to  defendant  R.  S.  Brown  their 
farm  of  200  acres  on  Sandy  creek,  in  Jack- 
son county,  at  the  price  of  $6,048.75,  and  a 
short  time  after  defendant  Brown  sold 
and  conveyed  the  land  to  A.  L.  S.  Vamer, 
who  is  in  poHsension  thereof  under  his  con- 
veyance, which  was  recorded."  Some  time 
after  (the  record  does  not  show  when  the 
writ  of  summons  was  issued,  but  the  bill 
was  filed  at  January  roles.  1889)  the  cred- 
itors Henking,  Bovie  &  Co.  brought  this 
suit  in  equity  against  George  W.  Ander- 
son, E.  Beaty,  J.  A.  Seamon, trustee,  Rob- 
erf  S.  Brown,  and  the  various  creditors  of 
Anderson,  named  In  the  bill,  (1)  to  compel 
Beaty  to  specifically  perform  the  contract 
of  17«^h  March,  1888;  (2)  to  a  ttach  the  200 
acres  conveyed  by  Beaty  to  Brown ;  (3) 
to  set  aside  such  conveyance  as  made  with 
intent  to  defraud  the  creditors  of  Beaty, 
and  to  subject  thesame  to  the  payment  of 
their  debts,  and  for  such  other  relief  as 
they  might  show  themselves  entitled  to. 

Ella  Beaty  and  Vamer  are  not  parties 
to  the  suit.  Defendant  Brown  answered, 
fully  denying  all  fraud  and  notice  of  or 
participation  In  any  fraud  on  the  part 
of  Beaty.  Defendant  Beaty  answered,  al- 
leging that  he  was  of  unsound  mind  when 
be  signed  the  contract  of  17th  March,  1888; 
that  plaintiffs  and  others  contrived  to 
overreach  and  defraud  him,  and  that  In 
bis  weakness  be  was  tbns  induced  to  sign 
the  instrument;  that  the  I7th  of  March, 
1888,  was  Saturday;  that  on  Monday  fol- 
lowing, 19th  of  March,  he  and  N.  C.  Prick- 
ett  went  to  the  house  of  Anderson  with  a 
deed  of  trust  for  Anderson  and  wife  to 
sign,  which  tbey  refused  to  do;  that  he 
repudiated  tbA  contract  for  tbe  reasons 
already  given,  and  notified  tbe  creditors 
thereof.  He  denies  all  frn  ud  in  his  sale  to 
R.  S.  Brown,  and  be  prays  that  the  con- 
tract of  17th  March,  1888,  and  notes  given 
by  him  in  pursuance  thereof,  may  be  can- 
celed aud  held  tor  naught,  and  for  other 


and  general  relief.  And  both  Brown  and 
Beaty  demurred  to  plaintiff's  bill.  James 
A.  Seamon,  trustee,  and  O.  W.  Anderson 
filed  their  several  answers.  John  Dages 
&  Co.  and  other  credltora  of  Anderson  filed 
tbeir  answer,  adopting  and  acquiescing 
in  the  contract  of  17th  March,  1888,  pray- 
ing that  tbeir  debts  be  decreed  them.  But 
two  creditors  for  small  amounts  present 
petitions  expressing  their  dissent  to  and 
disapproTal  of  said  contract,  and  pray- 
ing that  the  trust-deed  be  enforced  and  ex- 
ecuted according  to  its  terms  aud  legal 
effect,  for  the  iMineflt  of  those  secured. 

We  have  only  to  turn  to  the  contract  of 
March  17, 1888,  to  see  at  once,  by  its  own 
expressterms,  wbatit  wasthatmoved  and 
induced  defendant  Beaty  to  enter  into  tlie 
agrpement, — what  it  was  he  was  to  get 
as  the  consideration  fur  his  promise  to 
pay  another  man's  debts.  The  one  was 
the  sale  and  transfer  to  him  by  a  part  ot 
the  creditors  of  the  goods  conveyed  by 
the  insolvent  debtor  to  the  trustee  for  ttae 
benefit  of  all  the  creditors  pro  rata, — the 
one  thing  a  part  of  the  creditors  had  no 
right  to  do,  and  which,  as  far  as  done, 
was  perhaps  properly  undone;  and  the 
other  was  tbe  execution  by  Anderson  and 
wife  of  a  deed  of  trust  on  the  land  of  An- 
derson's wire  to  secure  and  indemnify' 
Beaty, — a  thing  thatcould  have  been  law- 
fully done,  but  which  never  has  been  done. 
On  the  contrary,  it  was  sold  and  con- 
veyed to  one  of  tbe  creditors  on  tbe  de- 
fendant side  of  this  record,  who  unites 
with  tbe  plaintiffs  in  asking  a  court  of 
equity  to  compel  Beaty  to  specifically  ex. 
ecute  In  his  part  this  executory  agreement. 
In  cases  of  this  sort,  the  doccriue  laid 
down  in  the  books  leads  us  to  expect  that 
It  shall  be  both  said  and  proved  or  ad- 
mitted that  the  contract  has  been  or  can 
be  executed  on  the  part  of  those  who  ask 
that  defendant  shall  be  compelled  to  ex- 
ecute it  on  bis  part.  It  Is  not  necessary 
to  discuss  what  the  trustee  may  legally 
do  in  such  cases,  further  than  to  say  that 
the  deed  of  trust  under  which  he  acts, 
and  our  statute  on  the  subject,  (section 
6,  c.  72,)  must  be  the  guide  as  to  his 
powers  and  his  duties.  But  he  was  no 
party  to  this  contract.  I  am  sure  he  acted 
with  good  faith;  but  if  be  supposed  that 
a  majority  in  interest  of  the  creditors 
could  do  as  they  pleased  with  the  trust 
property  be  was  mistaken.  Landeman  v. 
Wilson,  29  W.  Va.  702,  2  S.  E.  Rep.  203. 
And  when,  on  tbe  written  order  of  such 
majority,  be  turned  the  property  over  to 
Beaty,  he,  I  suppose,  regarded  such  or- 
der as  a  snfiicient  indeuinity  for  bim. 
Now,  if  Beaty  had  sued  the  trustee  for 
these  goods,  could  he,  under  that  con- 
tract, have  recovered  them  from  the  trus- 
tee, or  could  he  ha*e  resisted  the  trustee's 
demand  for  tbeir  restoration?  Beaty 
might  have  sued  the  Insolvent,  assigning 
debtor  Anderson,  for  fulling  to  procure 
the  deed  of  trust  promised,  but  there  was 
DO  way  by  which  he  could  make  tbe  un- 
willing wife  convey  her  realty.  The  con- 
tract sought  to  be  enforced  against  Beaty 
bas  not  even  a  pretense  of  having  in  a 
vital  point  been  performed  for  blra,  and, 
so  far  from  plaintiffs  showing  themselves 
ready  and  willing  and  eager  and  abl9  to 
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canse  that  attte  qna  bob  to  be  performed, 
Mrs.  Anderson  has  not  only  refused  to 
give  the  indemnity  exacted,  bat  baa  pat 
It  out  of  her  power  to  give  it,  by  convey- 
ins  to  one  of  tlie  said  plaintiffs,  who  hap- 
pens for  convenience  to  be  placed  among 
the  defendants,  and  that  ends  the  case,  so 
far  as  tlie  appeal  is  concerned.  Plaintiff 
Henldng,  and  those  who  acted  with  him, 
were  no  donbt  acting  in  good  faith  in 
their  endeavor  to  "put  their  debtor  on 
his  feet  again,"  and  1  see  no  reason  why 
sach  arrangements  should  bediscooraged, 
for  tbey  often  result  in  grea  t  good  to  the 
failing  debtor  as  well  as  to  the  creditors. 
But,  unfortunately,  in  this  case  Mrs.  An- 
derson failed  and  refused  to  give  defendant 
Veaty  the  indemnity  whicli  he  expressly 
exacted  as  one  of  the  eenentlals  inducing 
him  to  take  apon  himself  the  payment  of 
the  debts  of  Anderson,  her  husband. 

Tbe  point  whether  tbe  land  conveyed  to 
defendant  Staats  can  still  be  applied  to 
tbe  payment  of  tbe  debts  pro  rata  is  not 
raised,  and  could  not  be,  as  the  case  now 
stands,  and  in  regard  to  that  no  opinion 
to  entertained,  and  of  course  none  given. 

Very  much  of  this  record  is  talcen  np 
with  other  questions,  which,  although 
now  Immaterial,  ought  nnt  to  be  passed 
over  In  silence.  As  towbetiier  defendant 
Beaty  had  Judgment  and  will  enongh  on 
tbe  17th  of  March,  1888,  to  make  a  binding 
contract,  such  as  this,  a  large  volume  of 
testimony  baa  been  brought  into  the 
case.  On  the  side  that  he  bad  not  mliid 
enough  to  mal<e  a  valid  contract  we  have 
tbe  opinion  of  the  only  exiiert  examined, 
bis  family  physician,  a  man  of  large  expe- 
rience, evident  skill,  and  sound  Judgment, 
who  knew  him  well  at  and  before  tbe  time, 
and  had  many  opportunities  and  occa- 
sions for  observation.  Up  gives  it  as  his 
opinion  that  Beaty  had  not,  at  the  time, 
mind  enough  to  make  such  a  contract, 
and  be  is  supported  by  tbe  testimony  of 
some  12  non-experts,  who  had  oppor- 
tnnity  to  observe  and  know,  and  who 
gave  the  facts  on  which  their  opinions 
are  based.  On  the  other  side,  we  bave  the 
testimony  of  some  18  witnesses,  non-ex- 
perts. It  is  true,  but  tbey  all  give  tbe  facts, 
or  had  opportunity  to  observe;  and 
7  of  them  in  fact  were  present  at  the 
signing  of  theinstrnment.  Tbe  case  very 
well  Illustrates  how  difficult  it  is  for  the 
court,  especially  the  appellate  court,  in  a 
certain  class  of  cases,  to  arrive  at  a  safe 
and  correct  conclusion.  But,  it  it  were 
necessary  to  decide  It.  I  should  hold  that 
he  bad  sufUclent  mental  capacity  to  make 
such  contract,  and  this  would  be  based 
to  some  extent  on  what  he  himself  in  his 
pIeodings,butespeciallyln  his  depositions, 
says  be  did  and  said  at  the  time. 

As  to  tbe  charge  of  fraud  made  against 
B.  S.  Brown,  that  also  falls  to  the 
ground  by  the  decision  of  tbe  first  qnes- 
tion.  for,  If  plaintiffs  had  no  debt  against 
Beaty,  defendant  Brown  could  not  as- 
sist him  in  evading  payment.  But  on  this 
point  also  I  have  scrutinized  the  record 
closely,  and  weighed  the  evidence  witb 
care,  and  am  convinced  that  there  to  no 
foundation  for  such  a  charge,  no  matter 
bow  the  question  of  Beaty's  Indebtedness 
migbt  be  decided.    Defendant  Brown  had. 


on  the  land  bought  of  Beaty.  a  deed  of 
trnst    past    doe,  of   long  standlogr,  for 

S 2.548.76  borrowed  money.  Mrs.  Ella 
eaty,  tbe  wife,  bad,  In  her  own  rigbt,  at 
least  one-ninth,  and  her  contingent  rlgbt 
of  dower  Jn  the  remainder.  Brown  and 
Beuty  had  the  negotiation  on  hand  even 
before  Anderson's  indebtedness  was  cre- 
ated. When  defendant  Brown  made  tbe 
pnrcbase  and  took  the  deed  on  18th  day  of 
September,  1888,  tbe  trust  property  had 
been  restored  to  tbe  trustee  for  nearly  six 
months.  Mrs.  Anderson  had  refn8«Kl  to 
give  tbe  indemnity,  and  no  complaint  or 
proceedings  on  the  part  of  the  creditors 
up  to  that  time  appears.  He  paid  a  full, 
fair  price,  (fR,048.75,)  part  in  discharge  of 
the  deed  of  trust,  and  f  S.bOO  in  mortgages 
on  land  in  the  state  uf  Illinois,  with 
which  defendant  Beaty  and  bis  wife 
bought  land  in  that  state  equal  In  qnan- 
tity,  and  greater  in  value,  than  tbe  land 
sold.  Of  this,  one-nintH,  and  the  value  of 
ber  contingent  right  of  dower.  Justly  be- 
longed to  Mrs.  Ella  Beaty;  how  much 
that  would  be  of  the  $3,5(10  does  not  ap- 
pear. Part  of  the  Illinois  land.  200  acres, 
bought  with  the  fS.SOO,  was  conveyed  to 
her,  and  part,  80  acres,  to  her  husband. 
In  conclusion  on  this  polut,  I  can  see  In 
no  part  of  tbls  transaction  anything  that 
conld  bave  been  held  in  any  event  to  be 
a  lack  of  good  faith  on  the  part  of  defend- 
ant E.  H.  Brown,  or  fraudulent  in  any  de- 
gree, legally  or  morally.  Inasmuch  as 
the  court  below  retained  the  cause  in  or- 
der to  administer  the  trnst  subject,  and 
seeing  that  Anderson  for  the  short  period 
that  he  had  charge  as  the  agent  of  Beaty 
collected  some  99  or  f  15,  which  he  says 
be  turned  over  to  the  trustee,  but  which 
the  trustee  denies,  it  might  bave  been 
proper,  in  my  view  of  the  case,  to  bave  re- 
tained Beaty  as  a  party,  and,  in  taking 
the  account,  to  have  inquired  into  this 
matter:  yet  no  one,  in  argument  or  else- 
where, has  suggested  a  modification  of  the 
decree  In  that  respect,  regarding  It.  no 
doubt,  as  too  small  a  thing  to  look 
after  further.  Vamer  was  in  poRsesalon 
of  the  land  under  bis  recorded  deed  before 
tbe  suit  was  brought.  Mrs.  Ella  Beaty 
was  a  part  owner  in  her  own  right,  and 
as  such  sold  it.  According  to  tbe  pre- 
tensions of  plaintiffs,  both  were  necessary 
parties,  but.  In  tbe  view  taken  by  the 
court,  it  would  be  a  vain  thing  to  bring 
them  In  for  the  sole  purpose  of  taming 
them  out  again.  The  decree  of  the  circuit 
court  dismissing  plaintiffs'  bill  as  to  de- 
fendant Blishama  Beaty  and  B.  S.  Brown 
la  therefore  affirmed. 

English    and    Brannom,  JJ.,  eoncnr. 
Lucas,  P.,  absent. 
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noovw  tlM  ttltemata  T«Iue  of  the  property,  nn- 
lea*  the  mmtter  is  brought  to  the  attention  of  the 
oourt  bj  »  pies  jmte  darrein  contttuuMioe. 
ISi/Uabu*  bu  the  Cuvrt) 

Error  to  dreutt  court,  Cabell  connty. 
Stmtnit  A  EbkIow,  for  plaintiffs  ia  error. 
Catapbell  Jt  Holt,  for  defendant  in  error. 

Enqlhir,  J.  On  the  2d  day  of  AoKost, 
188K.  J.  H.  Arthur  broiiKiit  an  action  of 
detinue  aRainHt  Frank  luKels  before  J.  W. 
Taylok,  a  JUHtlce  of  tlie  peace  of  tbe  coun- 
ty of  Cabell,  for  tbe  recovery  of  the  pu8He«- 
slon  of  one  horae  of  the  value  of  f  1(M),  and 
a  one-lionie  wafton.  of  the  value  of  $4U, 
and  910  ilamaKca  fur  thedetention  thereof. 
Od  the  iNth  ot  AuKust  tbe  defendant  ap- 
peared, and  pleaded  uon  detioet;  and  the 
court,  after  beariuK  all  the  evidence,  was 
of  the  opinion  that  the  plaintiff  wan  en- 
titled to  recover  of  the  delen-lant  the  poa- 
BeatiioD  of  the  horse  and  wa^on  inentiftned 
in  tbe  Hummons,  and  gave  Judgment  for 
asid  horoe  and  waKon,  if  it  could  be 
found :  if  not.  then  for  f  140,  their  alternate 
value. — and  $10  damages  for  Its  detention, 
with  inteiPDt  and  costs  of  suit.  Un  the 
22d  da.v  oi  AuKUst  the  defendant  Hied  an 
api>«;al-bonQ,  with  F.  B  Enslow  as  hlH  se- 
curity. In  the  penalty  of  $3U0.and  thereup- 
on an  appeal  was  allowed  from  said  Judg- 
ment to  the  circuit  court  of  said  county; 
and  on  the  iKth  day  of  December,  lt<N8, 
without  any  additional  pleadings,  the 
case  waH  submitted  to  a  ]ury,  who,  after 
bearing  tbe  evidence,  found  fur  the  ptuln- 
tifi  the  horse  In  the  summons  mentioned, 
valued  at  flUO,  and  the  onehorse  waKon, 
valued  at  f40,and  they  further  found  that 
the  plnintitf  had  sustained  $10  damages 
for  tbe  detention  of  tbe  same;  and  there- 
upon the  defendant  moved  the  court  to 
aet  aside  the  verdict  because  the  same  was 
contrary  to  the  law  and  the  evidence, 
which  motion  was  overruled  by  the  cuurt, 
and  judgment  was  rendered  against  the 
defendant  and  F.  B.  Ensluw,  his  surety  In 
said  appeal-bond,  for  the  horse  and  wagon 
aforoHaid.  of  the  values  aforesaid.  If  they 
may  be  had,  but,  it  not,  then  the  values 
aforesaid  r.f  such  of  them,  reHpectlvely,  as 
may  not  be  had.  together  with  his  dam- 
ages assessed  as  aforesaid,  and  bis  costs. 
The  defendnnt,  by  his  attorney,  tendered 
a  bill  of  exceptions  to  the  rulings  and  decis- 
ions of  the  court,  from  which  it  appears 
that  the  plaintiff,  to  maintain  the  Issue.on 
bis  part,  proved  that  in  the  year  Ixaa  he 
bonght  of  the  defendnnt  a  horse  and 
wagon,  for  which  he  was  to  pay  the  sum 
of  f  l-H),  and  that  he  paid  $.56  cash,  part  in 
tcow  at  f'3),  and  the  balance  in  hauling, 
and  tbe  horse  and  wagon  was  delivered 
to  him:  that  he  held  tbe  same  until  some 
time  In  tbe  summer  of  1888,— almost  four 
months,— when  the  defendant  borrowed 
the  property  of  him,  promising  to  return 
It  in  a  lew  days;  that  the  defendant  failed 
to  return  it,  and  when  the  plaintiff  de- 
manded that  the  horse  and  wugon  be  re- 
turned to  him  the  defendant  refused  to  de- 
liver it  to  him,  and  rlaimed  that  he  (tbe 
defendant)  had  never  sold  tbe  property  to 
the  plaintiff;  that  after  trying  to  settle 
the  matter  witb  the  defendant  for  several 
days,  and  not  getting  any  satisfactory 
settlement,  he  brought  said  suit;  that  tbe 


horse  and  wagon  were  his  property,  and 
he  was  entitled  to  the  same  as  his  proper- 
ty. And  the  defendant,  to  maintain  his  ■ 
claim  to  the  property  sued  for,  proved 
that  it  was  not  paid  for;  that  he  claimed 
the  property  as  bis,  and  that  he  bad  never 
sold  tbe  property  to  the  plaintiff;  that  on 
the  day  after  the  appeal  was  tnken  from 
the  Justice's  decision  In  this  case,  the  horse 
In  question  was  taken  suddenly  sick,  and 
died  within  two  hours;  that  be  did  all 
that  could  be  done  to  save  It;  and  that 
the  animal  died,  without  fault  on  his 
part,  pending  the  suit.  Tbe  jury  retired 
to  consider  their  verdict,  and  afterwards 
came  into  court  with  a  verdict  which  was 
not  responsive  to  tbe  issue.  Tbe  court 
directed  the  Jury  to  go  back  to  their  room, 
and  And  a  verdict  responsive  to  the  Issue; 
but  before  retiring  the  second  time  the  de- 
fendant asked  thecourt  to  require  the  jury 
to  And  the  fact  specially  that  the  horse 
died  iiending  the  suit  without  fault  of  tbe 
defendant.and  that  this  request  was  made 
after  the  Jury  had  returned  a  verdict;  and 
the  Bttorney  for  the  plaintiff  then.  In  open 
court. stated  that  thatfnct  was  testified  to 
by  the  defendant;  an.I  the  court  refused  to 
require  the  jury  to  And  such  special  mat- 
ter: and  the  jury  retired  to  their  room  to 
consider  of  their  verdict,  and  after  a  time 
returned  into  the  room  with  their  ver- 
dict in  the  words  and  figures  following, 
vis. :  "  We,  the  jury,  find  for  the  plaintiff 
the  horse  in  the  summons  mentioned,  val- 
ued at  f  UK),  and  the  one-horse  wagon,  val- 
ued at  f40;  and  we  further  find  that  tbe 
plaintiff  hassustained  flOda'mages  for  the 
detention  of  the  same."  Thereupon  tbe 
defendnnt  moved  the  court  to  set  aside 
the  venlirt  as  contrary  to  law  and  evi- 
dence, and  that  no  judgment  be  rendered 
thereon,  which  motion  was  overruled; 
and  the  defendant  moved  the  court  not  to 
render  judgment  for  tbe  recovery  of  tbe 
hoi-se,  shown  to  have  died  pending  snit^ 
which  motion  the  court  also  overruled; 
to  which  rulings  of  the  court  in  refusing 
to  set  aside  said  verdict,  and  in  entering 
up  a  Judgment  on  the  verdict,  and  to  eocb 
of  them,  the  defendant  excepted,  and  ap- 
plied for  and  obtained  this  writ  of  error. 

It  will  be  perceived  that  the  only  plea 
interjiosed  by  the  defendant  in  this  case 
was  the  plea  ot  000  detiaet,  and  that  plea 
relates  to  the  time  the  suit  was  brought 
and  the  demand  asserted;  and,  in  order 
to  properly  determine  the  questions  raised 
by  the  assignment  of  errors,  It  is  necessary 
to  determine  what  issue  is  presented  by 
said  plea,  and  what  defense  Is  admissible 
thereunder.  We  find  in  2  Chit.  PI.  (letb 
Ed.)  ei2,  the  author  says:  "In  detinue., 
the  plaintiff  claims  the  goods  In  specie. 
The  Judgment  is,  in  eHect,  that  he  recover 
the  goods  if  they  can  be  obtained  from 
tbe  defendant  by  the  sheriff,  and  a  certain 
sum  assessed  by  the  jury  for  damages  for 
the  detention,  and, if  the  goods  cannot  be 
had.  then  a  certain  sum  assessed  by  the 
jury  as  their  value,  besides  tbe  damages 
for  detention,  witb  costs;"  and  again,  on 
page  727  of  the  same  volume,  he  says: 
''The  plea  of  noo  detlnet  shall  operate  as  a 
denial  of  the  detention  of  the  goods  by 
the  defendant,  but  not  of  the  plain  tiff's 
property  therein,  and    no   other  defense 
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than  (lacb  denial  sball  be  admlsstble  ander 
that  plea."  In  the  case  of  Aostin's  Ex'r 
r.  Jones,  reported  In  Gilmer's  Virginia  Re- 
ports, p.  341,  which  is  relied  ou  by  connsel 
fur  the  defendant  in  error  in  their  brief,  an 
action  of  detinue  was  brought  tor  a 
slave.  The  defendant  pleaded  non  dett- 
net,  and  the  jury  found  for  the  plaintlll 
the  slave  mentioned,  etc.;  but  the  jury 
also  found  that  the  slave  Beck,  who  was 
included  in  the  first  part  of  the  verdict, 
died  after  suit  brought,  and  no  damages 
were  given.  The  court  gave  Judgment  for 
all. the  slaves  but  Beck ;  of  her  no  mention 
was  made  in  the  Judgment.  The  plain- 
tiff appealed;  and  Judge  Roane,  in  deliv- 
ering the  opinion  of  the  court,  after  dls- 
cossing  at  .some  length  what  may  be 
shown  under  the  plea  of  non  detinet,  sayn, 
on.  page  356:  "These  principles  and  these 
caaes,  then,  clearly  prove  that  the  Jury 
were  limited  by  the  pleadings  in  this  case 
to  the  proof  of  a  possession  at  the  time  of 
the  institution  of  the  suit,  and  had  no 
right  to  receive  evidence  or  find  a  verdict 
touching  the  non-existence  of  that  posses- 
sion as  at  the  time  of  rendering  the  ver- 
dict. That  was  a  point  ulterior  to  the 
one  made  by  the  pleadings.  It  was  not 
in  issue,  and  therefore  it  was  irregular  to 
offer  evidence  in  relation  to  it,  or  find  It 
byttae  verdict."  In  Bac.Abr..undertheti- 
tle  "Detinue, "  p.  185,  we  find  that, "to enti- 
tle the  plaintiff  to  recover  in  an  action  of 
detinue,  he  must  have  the  right  of  posses- 
sion when  the  action  Is  brought ; "  refer- 
ring to  Shepard's  Adm'rs  v.  £dwards,  2 
Hayw.  (N.  C.)  186,  and  Bell  v.  Hugan,  1 
Stew.  (Ala.)  686;  and  in  thecase  of  Austin's 
Ex'r  V.  Jones, snpra,BRouKE,  J.,  in  his  opin- 
lonsays:  "Thepleadings, generally, are  the 
best  tests  of  the  law.  Tbeplea  of  non  detinet 
traverses  the  allegations  in  the  declara- 
tion, and  puts  it  upon  the  plaintiff  to 
prove  them.  As  to  the  possession  of  the 
defendant,  that  need  only  be  proved,  ei- 
ther at  the  suing  out  of  the  writ,  or  at 
some  time  before. "  See  Burnley  v.  Lam- 
bert, 1  Wash.  (Va.)  808.  Inthecaseof  Cald- 
well T.  Fen  wick,  2  Dana,  882,  the  court 
held  that  "detinue  cannot  be  maintained 
where  the  thing  sued  for  had  ceased  to  ex- 
ist when  the  suit  was  brought,  as  for  a 
slBTe  after  his  death,  though  it  may  be 
maintained  where  the  defendant  has  part- 
ed, with  the  possession  of  the  chattel  sued 
fur,  or  where  it  was  in  being  when  the  ac- 
tion was  Instituted,  but  perished  after- 
wards. "  See,  also,  Carrel  v.  Early,  4  Bibb, 
S70,  where  it  was  held  "that  the  death  of 
c  slave  pending  the  action  would  not  de- 
leat  the  recovery."  JndgeTncker,  in  the 
second  volnrae  of  his  Commentaries, 
(page  83,)  in  discussing  the  case  of  Aus- 
tin's Ex'r  V.  Jones,  supra,  says :  "  From 
theconsideration  urged  by  Judge Coalter, 
It  seems  to  me  that  the  proper  course  In 
socb  case  Is  to  plead  the  death  of  tbeslave 
since  the  last  continuance  in  bar  of  the 
recovery  of  the  slave  or  her  value;"  from 
which  It  Is  plainly  inferable  that  he  agreed 
with  Jndges  Roanb  and  Brooke  that,  in 
order  to  avail  himself  of  the  death  of  the 
property  sued  for,  the  defendant  must 
plead  the  fact.  And  Prof.  Minor,  in  part 
1,  vol.  2,  p.  448,  says :  "Yet,  if  the  proper- 
ty perishes  pending   the  suit,  judgment 


may  probably  still  be  given  for  the  proper- 
ty, if  to  bo  had,  but,  if  not,  then  Its  valae; 
the  plaintiff  actually  recovering, of  cnarse, 
the  alternative  value."  While,  then,  it 
must  be  regarded  as  a  hardship  npon  tbe 
defendant  that  the  plaintiff  should  recov- 
er from  him  the  value  ot  u  huraesaed  tor 
in  detinue  which  died  pending  tbe  snit, 
yet  we  can  arrive  at  no  other  conclnsion 
than  that  under  tbe  state  of  pleading  in 
this  case  no  evidence  conid  be  properly  re- 
ceived as  to  the  death  of  the  horse  daring 
the  pendency  of  the  suit,  and  that  in  or- 
der to  admit  sucb  evidence  the  defendant 
should  have  pleaded  the  fact  ptifs  efameio 
contlnuauce. 

It  is  also  assigned  as  error  that  the 
judgment  was  rendered  for  the  recovery  of 
the  property  against  the  defendant  Ingels 
and  his  security,  F.  B.  Enslow,  when  tbe 
same  should  have  followed  the  verdict,  and 
been  against  the  defendant  Ingels  alone. 
Section  172  ot  chapter  50  of  the  Code,  bow- 
ever,  expressly  provides  that,  "  when  the 
judgment  appealed  from  is  against  tbe  ap- 
pellant for  any  sum  of  money,  and  an 
equal  or  greater  sum  is  found  due  by  the 
appellant,  judgment  shall  be  rendered  by 
the  circuit  court  against  tbe  appelant 
and  those  who  signed  the  bond  first 
naqied  in  section  164,  if  such  bond  be  giv- 
en fur  the  sum  due.  Including  interest  and 
costs  up  to  the  time  the  appeal  was  tak- 
en, "etc.  So  that  we  must  hold,  under 
this  statute,  that  there  was  no  error  in 
rendering  judgment  against  tbe  appel- 
lant and  his  surety  in  the  appeal-bond. 
For  these  reasons  tbe  judgment  ot  the 
court  below  must  be  affirmed,  and  tbe 
plaintiff  in  error  must  pay  tbe  costs  ot 
this  writ,  and  damages. 

Brannon  and  Holt,  JJ.,coucar.  IjOcak. 
P.,  absent. 

<8C  Gs.  GSU 

Haedy  t.  Williamson. 
{Supreme  Court  of  Georgia.  Jan.  19,  1891.) 
What  CoNgnTotBs  Libel — CaABon  ix  Bblatios 
TO  Onb's  Busixsas. 
1.  The  libel  alleged  in  tbe  declaratlaii  was 
the  publication  in  a  newspaper  of  tbe  following: 
"Either  by  erroneoas  olassincation,  or  classifica- 
tion obtained  by  the  brick  company  and  their 
subcontractors  by  collusion  with  the  sabordinata 
engineers  of  the  construcstion  company,  or  some 
of  them,  the  work  of  the  Chattahoochee  Brick 
Company  has  been  overestimated  to  the  extent  ot 
at  least  one  hundred  thousand  dollars,  and  prob- 
ably one  hundred  and  fifty  thousand  dollars." 
The  declaration  alleges  that  these  words  wen 
falsely  and  malioiously  written  and  published  br 
the  defendant  of  and  concerning  the  plaintilf, 
who,  it  was  alleged,  was  one  of  the  subordinate 
engineers  of  the  construction  company  employed 
for  and  in  diarge  of  the  classifloation  aoa  «ti- 
mating  of  tiie  work  of  the  Chattahoochee  Brick 
Company;  and  that  these  words  were  intended  by 
the  defendant  to  charge  and  accuse  the  plaintis 
with  falsely  and  fraudulently  colluding  with  the 
brick  company  and  its  subcontractors  to  cheat, 
defraud,  and  swindle  his  employer,  the  construc- 
tion company;  and  the  declaration  aveis  extra- 
neous facts  to  show  that  they  had  refecenoe  to 
him,  and  were  so  understood  and  received  by 
those  who  read  them  and  the  public  at  large. 
Held,  that  tbe  court  erred  In  sostainiag  a  de- 
murrer to  the  declaration  on  the  ground  that  the 
facts  as  stated  therein  did  not  make  a  cause  of 
action  sufficient  in  law  to  authorize  a  recover? 
against  the  defendant. 
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(a)  Even  where  the  words  used  mav  at  first 
sight  appear  only  to  apply  to  the  subordinate  en- 

fineers  as  a  class,  and  not  to  be  specially  de- 
aznatory  of  any  puticalar  one  of  them,  still,  if 
the  plaintiff  can  satisfy  the  jury  that  they  re- 
ferred especially  to  him,  he  would  be  authorized 
to  maintain  the  action. 

(i>)  It  was  nnnecessaty  that  a  specific  orlme 
should  be  charged  to  enable  the  plaintiff  to  main- 
tain his  action.  Charges  made  on  one  in  refer- 
ence to  his  trade,  office,  or  profession,  calculated 
to  injure  him  therein,  are  actionable,  and  no 
special  damage  is  essential  to  support  the  action. 
Besides,  the  words,  if  written  of  and  concerning 
the  plaintiff,  aooosed  him  of  an  offense  amount- 
ing at  least  to  moral  turpitude. 

(C)  Kor  does  it  make  it  any  difference  that  tlie 
words  were  put  in  the  disjunctive,  to-wit,  "the 
subordinate  engineers  of  the  construction  com- 
pany, or  some  of  them. "  It  may  turn  out  on  the 
trial  that  the  expression  "or  some  of  them"  was 
Tued  because  the  writer  did  not  mean  that  all 
were  guilty,  but  that  the  plaintiff  alone  or  with 
others  was  guilty. 
{Syllabut  by  the  Cmert) 

Error  from  saperlor  court,  Floyd  coun- 
ty ;  Madoox,  Judge. 

Henry  Wnlker,  for  plaiotltr  in  error. 
Dabney  &  Foacbe,  for  defendant  in  error. 

Simmons,  J.  We  tblnk  tbe  court  ImIow 
erred  in  sustaining  a  demurrer  to  tlie  dec- 
laration on  the  ground  "that  ttie  declara- 
tion did  not  present  such  a  statement  of 
facts  or  causes  ot  action  as  entitled  tbe 
petitioner  to  maintain  his  suit,  and  that 
the  facts  as  stated  in  tbe  declaration  did 
not  malie  a  cause  of  action  snfflclent  in 
law  to  authorise  any  recovery  against 
the  defendant."  The  plaintiff  asserts  In 
bis  declaration,  in  substance,  that  tbe  de- 
fendant was  president  of  a  construction 
company  which  bad  contracted  to  build  a 
certain  railroad,  and  that  the  plaintiff  and 
10  others  were  employed  as  subordinate 
engineers  by  tbe  defendant  to  survey,  lay 
out,  and  superintend  the  work  on  the  rail- 
road and  the  several  residencies  thereof, 
and  toestlmate  and  classify  the  work  as  it 
was  done,  from  time  to  time,  in  order  that 
tbe  construction  company  might  settle 
with  and  pay  off  the  su  bcnntractors ;  the  t 
the  construction  company  subsequently 
sublet  the  building  of  the  railroad  to  tbe 
Chattuboocbee  Brick  Company,  and  that 
tbe  latter  company  constructed  tbe  road ; 
that  the  plain  tiff  and  the  other  subordinate 
engineers,  as  ofiScers  and  employes,  were 
placed  in  charge  of  the  work,  and  It  was 
their  duty  to  survey,  lay  out,  and  superin- 
tend tbe  building  of  the  railroad  for  the 
construction  company,  and  they  were  em- 
ployed and  paid  by  the  construction  com- 
pany for  this  service;  that  the  plaintiff 
was  placed  Incharg^e  of  the'Oth  residency" 
on  the  railroad,  which  extended  a  dis- 
tance of  11  miles,  and  embraced  sections  62 
to  62,  inclusive;  that  he  made  monthly 
estimates  of  tbe  quantity  of  earth  and 
material  moved  and  work  done  by  tbe 
brick  company  as  a  basis  for  monthly  set- 
tlements by  the  construction  company 
with  tbe  brick  company :  that  be  and  the 
other  engineers  mentioned  performed  their 
duties  skillfully  and  honestly,  and  com- 
plied fully  with  their  contract  In  relation 
thereto,  and  that  tbereafter  the  construc- 
tion company  pretended  to  dispute  the 
classification  estimate  made  of  tbe  work 


by  tbe  plaintiff  and  the  officers  and  en- 
gineers, and  denied  its  indebtedness  to  tbe 
brick  company  for  the  unpaid  balance  doe 
that  company,  and  tbe  brick  c'ompany 
tbereafter  began  suit  against  the  con- 
struction company  to  recover  tbe  same, 
but  that  pending  an  accounting  between 
the  parties  before  an  auditor  tbe  construc- 
tion company  admitted  its  liability,  set- 
tled it  in  full,  and  paid  tbe  brick  company 
tbe  balance  due  it  by  the  construction 
company;  that,  when  the  controversy 
first  began,  the  defendant  falsely  and  ma- 
liciously published  the  following  false  and 
defamatory  libel  of  and  concerning  the 
plaintiff  and  the  manner  In  which  he  had 
performed  bis  work,  and  of  his  honesty 
and  integrity  as  a  man,  and  his  fitness 
and  capacity  as  a  civil  engineer,  to-wit: 
"Either  by  erroneous  classification,  or 
classification  obtained  by  the  brick  com- 
pany and  their  subcontractors  by  collu- 
sion with  the  subordinate  engineers  of  tbe 
construction  company,  or  some  of  them, 
tbe  work  of  the  Chattahoochee  Brick  Com- 
pany has  been  overestimated  to  tbe  extent 
of  at  least  one  hundred  thousand  dollars, 
and  probably  one  hundred  and  fifty  thou- 
sand dollars."  The  declaration  alleges 
that  tbe  defendant  caused  all  the  sections 
of  the  railroad  embraced  in  residency  No. 
6,  of  which  the  plaintiff  had  charge,  and 
had  surveyed  and  examined,  and  the  work 
on  which  he  had  estimated  for  the  con- 
struction company,  to  ba  re-examined  and 
resurveyed,  and  the  work  done  thereon  re- 
estluiated;  and  that  the  words  above  set 
out  and  published,  and  herein  complained 
of,  were  written  and  published  by  the  de- 
fendant whilethe  workof  re-examining, Te- 
Burveying,  re-eetlmatlng,  and  reclassifying 
this  residency,  and  tbe  several  sections 
thereof,  was  going  on,  and  before  the  same 
was  completed,  and  were  understood  by 
the  public  at  large  to  apply  to  the  plain- 
tlO,  and  were  so  received  and  considered 
by  them,  and  were  so  used,  intended,  and 
designed  by  tbe  defendant.  By  all  of 
which  it  was  designed  and  Intended  by 
the  defendant  to  charge  and  accuse  tbe 
plaintiff  with  falsely  and  fraudulently  col- 
luding with  tbe  brick  company  and  said 
subcontractors  to  cheat,  defraud,  and 
swindle  the  construction  company;  and 
It  was  tbe  deliberate  intent  and  par- 
pose  of  this  publication  to  convey  this  im- 
pression and  belief  to  tbe  public,  (and  it 
was  so  received  and  understood  by  those 
who  read  the  publication.)  that  the  plain- 
tiff had  colluded  and  combined  with  the 
brick  company  and  its  subcontractors, 
and  the  subordinate  engineers  of  the  con- 
struction company  to  cheat,  swindle,  and 
defraud  the  construction  company;  and 
thereby  injure  the  plaintiff's  reputation, 
and  bring  bis  name -and  character  Into  dis- 
repute, making  bis  reputation  odious,  and 
exposing  him  to  tbe  hatred,  contempt, 
and  ridicule  of  the  public  at  large. 

Taking  all  these  allegations  together, 
we  think  they  are  saQSclent  to  autborixe 
tbe  plaintiff  to  submit  the  question  to  a 
Jury.  It  is  claimed,  however,  by  tbe  able 
counsel  for  tbe  defendant  in  error,  that,  if 
tbe  publication  was  libelous,  it  had  refer- 
ence to  a  particular  class  ot  people,  and 
therefore  gave  no  right  of  action  to  an  in- 
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dlvldoal  of  that  claaa.  Odger,  in  bis  work 
on  Libel  and  Blander,  (page  127.)  aaya: 
"The  defamatory  worda  muat  refer  to 
Bome  aiKertaioed  or  aacertalnable  peraon, 
and  that  peraon  muat  be  the  plainttH.  If 
the  worda  atied  really  contain  no  reflec- 
tion on  any  particular  individual,  no  aver- 
ment or  innuendo  can  makn  them  defama- 
tory. •  «  •  Though  th^  words  naed 
iqBy__gj;  flrat  night,  apj^ear  pply  to  apTiTy 
to    »   Plaan    nf   <ridlg|ilji^ilf},  find    nnt  %n  be 

epeclaljy. dfilamatory  of  any  oartlcnlar 
member  of  that  ciaea,  a^fll  an  action  may 
MS  trialn'tarried'"By.  ainj .ona  indlyidirt  1  of 
tnat  class  who  can  aatuty  the  }ury>hat 
Che  words "iM^erred  especially  tb  hioiself. 
The  words  must  be  capable  of  bearing 
auch  special  application,  or  the  Judge 
ahould  atop  the  case.  And  there  muat  be 
an  averment  in  the  atateiuent  of  claim 
that  the  worda  w^re  spoken  of  the  plain- 
tiff. The  plalntin  may  also  aver  extrane- 
ous facta,  if  any,  showios  that  be  was  the 
peraon  exprcaaly  referred  to."  While,  at 
first  sight,  the  worda  contended  to  be 
libelous  in  this  case  may  appear  to  apply 
only  to  the  subordinate  engineers  as  a 
claaa,  and  not  to  be  apecially  defamatory 
of  any  particular  one  of  them,  atill,  if  thia 
plaintiff  can  aatisfy  the  Jury  that  the 
worda  referred  apecially  to  him,  under 
thia  rule  be  would  be  authorized  to  main- 
tain the  action.  He  avera  in  the  declara- 
tion that  they  were  spoken  of  and  con- 
cerning him,  and  be  avera  extraneous 
facta  to  abow  that  tbey  referred  to  him. 
He  allegea  that  during  the  controversy 
with  the  brick  company  the  defendant  or- 
dered that  section  of  the  railroad  which 
the  plaintiff  bad  surveyed  and  classified 
to  be  resurveyed  and  reclassified,  and  that 
while  this  was  being  done  the  words 
complained  of  were  written  and  published, 
and  that  this  caused  people  who  read  the 

Eubllcatlon  to  believe  it  was  intended  for 
Im.  The  author  above  quoted  from  also 
says,  (page  129:)  "If  the  application  to  a 
particular  indiridaal  can  be  generally  per- 
ceived, the  publication  la  a  libel  on  him, 
however  general  its  langnagemaybe. "  In 
the  case  of  Wakley  r.  Healey,  7  C.  B.  601, 
the  words  complained  of  were:  "We 
would  exhort  the  medical  officers  to  avoid 
the  traps  set  for  them  by  desperate  ad- 
venturers,[innuendo,  thereby  meaning  the 
plaintiff,  among  others.]  who,  participat- 
ing in  their  efforts,  would  inevitably  cov- 
er tbem  with  ridicule  and  disrepute. "  The 
Jury  found  that  the  words  were  intended 
to  apply  to  the  plaintiff,  and  be  bad  Judg- 
ment. In  the  case  of  Le  Fann  v.  Malcom- 
Bon,  1  H.  L.  Cas.  687,  the  words  com- 
plained of  were  contained  in  a  newspaper 
article  whicb  imputed  that  "in  some  of 
the  Irisb  factories"  cruelties  were  prac- 
ticed upon  the  work  people,  (innuendo, 
"in  the  factory  of  the  plalntlHs,"  who 
were  manufacturers.)  The  Jury  were  sat- 
.fafied  that  the  newspaper  was  referring  es- 
pecially to  the  plaintiff^'  factory,  and 
found  a  verdict  for  the  plaintiffs,  and  the 
house  of  lords  held  the  declaration  good. 
.Where  the  words  complained  of  were, 
"  There  Is  strong  reason  for  believing  that 
a  considerable  sum  of  money  was  trans- 
ferred by  power  of  attorney  obtained  by 
undue  influence,"  an  innuendo,  "meaning 


as  a  fact  that  the  plaintitr  had  by  andne 
influence  procured  the  money  to  be  trajis- 
ferred,"was  held  not  too  wide;  forBOcta 
would  be  the  meaning  conveyed  to  read- 
era  by  the  defendant's  insinuationa.  Tur- 
ner V.  Mery  weather,  7  C.  B.  ^1.  See.  also. 
13  Amer.  &  £ng.  EMc.  Law,  391 ;  Newell, 
Defam.  SI.  &  L.  257  et  seq. ;  and  note  to 
Townsh.  Sland.  &  L.  116.  Moreover,  tbe 
words  used  in  the  case  apply  not  to  a 
class,  but  to  a  particular  group  of  that 
class ;  the  differences  being  as  in  Baying  of 
a  class,  "  all  lawyers  are  thieves, "  and  of 
a  group,  "  all  lawyers  engag^ed  in  a  partic- 
ular case,  or  some  of  them,  are  thieves." 

It  was  claimed  by  counsel  for  tbe  defend- 
ant in  error  that  the  action  would  not  lie 
because  there  was  no  charge  of  any  spe- 
cific crime,  act  of  dishonesty,  or  Improper 
conduct  made  against  the  plaintiff,  and 
that  the  language  used  was  not  Ubeluoa 
of  the  plaintiff ;  that  it  was  general.  In- 
definite, and  disjunctive,  and  made  no 
positive  charge  against  him.  Bat  in  ac- 
tiona  of  thia  kind  it  is  not  necessai?  that 
a  specific  crime  ahould  be  charged,  fn  or- 
der for  the  plaintiff  tomalntuinbis  action. 
The  plaintiff  claims  that  it  waa  a  charge 
concerning  bla  bnsineaa  and  profession, 
tending  to  his  injury;  and  our  Ck>de  says, 
speaking  of  oral  detamutlon,  that  "charges 
made  on  another  in  reference  to  hia  trade, 
office,  or  profession,  calculated  to  Injure 
him  therein, "  are  actionable,  and  that  no 
special  damage  is  easential  to  support  tbe 
action.  Code,  §  2977.  If  this  be  tme  a«  to 
mere  slander,  much  more  la  it  tmeaato 
written  defamation.  Code,  {  ^*-  ^^ 
think,  if  the  worda  were  written  of  and 
concerning  the  plaintiff,  they  did  accuse 
him  of  an  offenae  amountingat  least  to 
moral  turpitude,— that  be  colluded  with 
the  brick  company  againat  bis  employer. 
and  charged  the  latter  $100,000  or  ^150.000 
more  than  was  due.  Nor  does  it  make 
any  difference  that  the  words  were  put  in 
tbe  disjunctive,  to-wit.  "the  suhenglneers, 
or  some  of  them. "  It  may  turn  out  on  the 
trial  that  the  expression  "or  some  of 
tbem "  was  uaed  because  the  writer  did 
not  mean  that  all  were  guilty,  but  that 
tbe  plaintiff  alone,  or  with  others,  waa 
guilty.  The  plaintiff  would  be  equally  ag- 
grieved if  charged  alone,  or  as  one  of  a 
number  of  englneera,  and  equally  entitled 
to  maintain  hia  action.  For  these  reasoiu 
we  reverse  tbe  Judgment  of  tbe  court  be- 
low. 


CW  Qa.  W 
Clkohorn  v.  Scott  et  tU. 
(Supreme  Court  of  Omrgia.    Jsa.  14,  tSQL) 

CoNBTBtrcnoN  ov  Wiij/ — RiOHTB  ov  Davmia. 

1.  Under  the  provlBions  of  the  will,  a  aoo  of 
the  testator  who  survived  him  two  years  was  en- 
titled to  share  in  all  the  dividends  from  the  tes- 
tator's  railroad  stock  which  accrued  up  to  the  deadi 
of  the  widow.  The  death  of  the  son  did  not  ter- 
minate his  legal  title  to  the  dividends  which 
ware  to  aocme  thereafter. 

a.  As  to  the  oorpiM  of  the  stock,  the  dlatrib- 
ntees  contemplated  by  the  testator  were  his  own 
children  who  might  be  In  life  at  the  death  of  his 
widow,  and  the  ohildien  of  those  who  might  then 
be  deoeasnd;  the  children  of  any  deceased  child 
representing  its  parent. 

(StfUobtM  by  Hie  Coturt) 


Digitized  by 


Google 


Gft.) 


WESTERN  UinON  TEL.  CO.  «.  HILL. 


sn 


Error  from  raperlor  coort,  Cbattoo(;a 
eonnty;  Maddux,  JndKe.' 

IV.  Si.  Benry,  for  plain tlB  in  error.  JZeeee 
Jk  Denny,  C.  N.  Featbemton,  J.  F.  BUIjrer, 
and  John  D.  Taylor,  tor  defendants  in  er- 
ror. 

Blecki^bt,  C.  J.  The  two  questions  are: 
First.  What  disposition  did  the  testator 
malce  of  the  'dividends  upon  bis  railroad 
stock  Tvhlcb  accrued  between  the  period 
of  his  own  death  and  -the  death  of  his 
widow?  Secondly.  What  disposition  did 
he  malce  of  the  corpus  of  the  stock? 

1.  There  is  no  dispute  that  by  the  second 
item  of  tbe  will  the  widow  took  9260  an- 
nually during'  her  life  ont  of  tbe  profits  or 
income  accruing  from  the  railroad  stock. 
What  was  to  be  done  with  tbe  balance? 
To  answer  the  question,  tbe  eighth  and 
ninth  items  of  the  will  are  to  be  read  to- 
gether. The  eighth  item  is  as  follows: 
"My  stock  In  Georgia  Railroad  and  Bank- 
ing Company  I  desire  shall  not  be  divided 
nntil  tbe  death  of  my  wife,  except  the  div- 
idends orincome  arising  therefrom,  which, 
after  carrying  ont  tbe  provisions  specified 
in  tbe  second  item  of  this  my  will,  I  wish 
to  be  divided  and  distributed  as  hereinaft- 
er designated."  Then  comes  tbe  ninth 
Item,  which  contains  the  designation  re- 
ferred to.  It  is  In  these  words:  "All  my 
other  property,  real  and  personal,  of  every 
description,  I  desire  shall  be  sold  and  dls- 
tribnted,  share  and  share  alike,  between 
my  children  then  living  and  the  child  or 
children  then  living  of  any  of  my  children 
who  are  dead,  or  who  may  die  before  my 
death,  so  that  tbechild  or  children  of  each 
of  my  three  deceased  children  shall  take 
the  same  that  would  have  gone  to  their 
deceased  parents  had  they  survived  me. 
At  the  death  of  my  wife,  I  desire  that  there 
shall  be  a  division  of  all  my  Georgia  Rail- 
road and  Banking  Company  stock  on  tbe 
same  principle  as  last  provided."  Nowhere 
elsein  the  will  has  the  testator  provided  for 
any  distribution  of  the  general  body  of  bis 
estate,  or  named  tbe  persons  to  whom  it  Is 
to  be  distributed.  We  are  safe  in  conclud- 
ing that  he  Intended  the  surplus  income 
from  his  railroad  stock  to  go  to  the  same 
persons  who  were  appointed  to  receive  the 
proceeds  of  his  general  property,  and 
these  persons  were  ascertained  when  the 
time  arrived  for  making  the  first  distribu- 
tion. Testator's  son  Duniap  Scott  sur> 
vlved  his  father  two  years,  and  so  was 
one  of  the  distributees  entitled  to  partici- 
pate in  the  first  distribution.  This  being 
so,  be  was  certainly  entitled  to  share  in 
the  dividends  of  the  railroad  stock  with 
the  other  living  children  of  tbe  testator. 
His  title  to  an  equal  share  in  the  divi- 
dends, having  vested,  did  not  become  di- 
vested by  his  death  before  some  of  tbe  div- 
idends were  realised.  The  will  contem- 
plates only  two  divisions, — oneto  be  made 
at  the  testator's  death,  or  so  soon  thereaft- 
er as  practicable;  and  tbe  other  at  tbe 
death  of  his  widow.  Those  who  were  to 
take  at  the  first  division  were  to  take 
everything  he  left,  not  otherwise  specific. 
ally  disposed  of,  except  the  corpaa  of  the 
railroad  stock.  It  is  manifest-  that  the 
dividends  were  not  to  be  retained  by  the 
executors  until   the  persons  entitled   to 


take  the  eorpna  of  the  stock  were  ascor. 
talned.  There  is  no  hint  of  such  a  pur> 
pose  anywhere  in  the  will. 

2.  There  is  some  doubt  whether  tbe  cor- 
pus of  the  stock  was  not  Intended  to  go 
to  the  same  persons  who  shared  In  tbe 
body  of  tbe  estate;  but  it  Is  perhaps  the 
sounder  construction  to  hold,  as  did  the 
court  below,  that  the  words,  "on  the 
same  principle  as  last  provided, "  indicate 
that  children  were  to  l>e  substituted  for 
parents  who  might  be  deceased  at  the 
time  the  stock  was  to  be  divided,  to-wit, 
at  the  death  of  the  testator's  widow. 
This  construction  we  are  inclined  to  be- 
lieve is  the  true  one,  and  we  indorse  the 
adriptlon  of  it  by  the  court  below.  The 
result  is  that  the  Judgment  is  affirmed  as 
to  the  corpus  of  the  stock,  but  reversed 
aa  to  the  dividends  or  Income. 


(M  Oa.  49» 

NoBTB  &  South  St.  R.  Co.  v.  Cbatton. 

(Supreme  Court  nf  Oeorgia.  Jan.  14, 1891.) 
Abbbot  or  JosoMmT— Uhcxrtaimtt  or  VsBsior. 
Judgment  will  not  be  arrested  for  nnoer- 
tainty  in  tbe  verdict  si  to  amount,  where  the 
finding  of  the  jury  is  for  a  BpecUlo  sum  "leas 
amount  of  firelght, "  and  there  u  no  freight  in- 
volved In  the  oontrovenv.  The  superadded 
words  are  meaningleaa,  and  may  be  treated  as 
snrplvaage. 

(SyUatnu  by  dte  Court.) 

Error  from  superlorconrt,  Floyd  connty: 
Maddox,  Judge. 

Reece  &  Denny  aad  DabneyA  Foacbe, 
for  plaintiOs  in  error.  Nannally  <ft  Neel, 
for  defendant  In  error. 

Blecklst,  C.  J.  The  motion  in  arrest  of 
Judgment  was  properly  overruled.  The 
verdict  was  in  these  words:  "We,  the 
Jury,  find  for  plalntiO  eight  hundred  dol- 
lars, (fSOO.OO.)  less  amount  of  freight, 
with  Uitorest;  also  setting  np  lien,  and 
find  property  subject  sot  forth  In  declara- 
tion." The  words  "less  amount  of  freight" 
are  surplusage.  There  was  no  freight  in- 
volved in  the  issue  on  trial.  Nothing  of 
the  sort  was  mentioned  anywhere  in  the 
pleadlnga.  The  verdict  is  therefore  for 
$iJOO,  less  nothing,  and  this  Is  equivalent  to 
$800  simply.  The  Jury  having  found  no 
amount  by  which  it  is  to  be  diminished,  it 
cannot  be  diminished  at  all.  Judgment 
affirmed. 


(W  Oa.  600) 

Westbim  Cnion  Tel.  Co.  v.  Hilu 
(Supreme  CotMt  of  Georgia,    Jan.  14,  1881.) 

liMrr—lmiinwimaoT  or  DuoKipnoH  —  Dsmaxs 
BiroKS  Burr— Costs. 
1.  A  levy  for  the  enforcement  of  a  decree 
agalast  speoifio   property  which  desoritiea  the 

Sroperty  as  tbe  decree  descri)>ea  it,  though  tlie 
escrlptlon  may  be  loose,  is  not  void  for  uaoer* 
tainty. 

a.  There  l>eing  no  evidence  of  any  contract  as 
to  making  a  demand  upon  the  telegraph  company 
prior  to  bringing  action  for  damages,  it  was  not 
error  for  the  oonrt  to  decline  to  onarge  the  Jury 
in  relation  to  a  demand. 

8.  The  defendant  in  error  will  be  taxed  with 
the  costs  of  tfringing  up  a  second  transorlpt  of  so 
mndi  of  the  record  as  the  plalntUf  lias  Drought 
up,  and  of  so  much  in  additioa  thereto  aa  is 
wholly  saperflnoos. 
layUabus  by  tfte  Court) 
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Error  from  city  coart,  Floyd  coonty; 
IIbtkroardt,  Juukb. 

Biffby  &  Berry  and  C  Sowell,  tor  plain- 
tins  in  error.  Wrtgbt  *  Harria,  for  de- 
fendanl'.  in  error. 

Bleckley,  C.  J.  1.  The  levy  was  cer- 
tainly loose  in  the  description  of  the  prop- 
erty, but  it  was  based  upon  a  decree  of 
the  superior  court,  and  was  as  certain  as 
thedecree  itself.  It  embraced  certain  lltne- 
works,  and  parol  evidence  as  to  tlie  situa- 
tion of  these  works  would  be  admissible 
to  identify  the  property.  On  the  whole, 
we  do  not  think  that  the  description  was 
so  uncertain  as  to  render  the  sale  made 
under  the  levy  void. 

2.  The  refusal  of  the  court  to  charge  the 
]ury  on  the  subject  of  a  demand  prior  to 
bringing  the  action  was  proper,  for  the 
reuBon  that  there  was  no  evidence  on 
which  to  base  any  charge  on  the  subject. 
When  the  case  was  here  before,  (85  Ga.  — , 
n  8.  E.  Rep.  874,)  it  appeared  that  the 
terms  printed  on  the  telegram  touching 
demand  had  been  put  in  evidence;  but  on 
the  second  trial  the  telegram  appears  to 
have  been  Introduced  as  written,  without 
these  printed  terms  going  to  the  Jury.  At 
all  events,  there  is  nothing  In  the  brief  of 
evidence,  or  elsewhere  in  the  record,  show- 
ing that  they  constituted  any  part  of  the 
evidence  submitted  on  the  second  trial. 
They  are  not  mentioned  either  in  the  dec- 
laration or  the  plea,  and  from  the  tran- 
script of  the  record  now  before  us  we  can- 
not tell  what  they  were,  or,  Indeeil,  that 
there  were  any  terms  at  all  relating  to  a 
demand. 

3.  The  transcript  of  the  record  which 
the  defendant  in  error  caused  to  be  sent 
up  was  wholly  superfluous  as  to  most  of 
its  contents.  There  was  no  point  made 
on  the  process  or  the  entry  of  service,  and 
consequently  these  were  not  needed.  The 
plaintiff  in  error  bad  brought  up  the  dec- 
laration and  the  evidence  of  Wilson,  Da- 
▼itte,  and  Woodruff;  consequently,  a 
second  transcript  of  these  documents  was 
not  needed.  We  shall  direct  in  the  Judg- 
ment that  the  costs  of  bringing  up  these 
superfluous  matters  be  paid  by  the  de- 
fendant In  error.  The  court  did  not  err  In 
denying  the  motion  for  a  new  trial.  Judg- 
ment aflirmed. 


(86  Oa.  568) 

Gabtneb  t.  Hand  et  at. 
{Supreme  'Court  of  Oeorghi.    Jan.  19,  18BL) 

CONTBAOT— COBRBSPOJTOENCS. 

The  matter  alleged  in  the  declaration  was 
•nffldent  in  law  to  entitle  the  plaintiff  to  main- 
tain his  action;  the  letters  and  cablegrams  show- 
ing a  complete  contract 
(SyUabua  by  the  Court.) 

Error  from  superior  court,  Floyd  coun- 
ty ;  Madoox,  Judge. 

Wright,  Meyerbardt  &  Wrigbt.tor  plain- 
tiff in  error.  C.  iiotvei/,  for  defendants  in 
error. 

Simmons,  J.  It  appears  from  the  record 
that  Hand  ft  Co.  wrote  the  following  let- 
ter to  Gartner:  "Rome,  Ga., ,1886. 

Carl   Gartner,  Hamburg,  Germany — Sir: 
We  can  furnish  a  considerable  quantity  of 


oak,  white  and  red,  of  good  qaallty,  2.  S, 

4,  and  6  inches  thick.  10  to  24  incbes  wide, 
12, 14,  and  16  incbea  long.  If  yon  are  sitn- 
at»d  so  that  3-ou  can  handle  this  lumber, 
we  shall  be  glad  to  hear  from  you  as  to 
quantity  you  can  handle,  and  price  yoa 
can  pay  lor  the  same. "  Gartner  replied  as 
follows:  "Hamburg,  l«tb  Nov.,  1888. 
Messrs.  F.  C.  Hand  &  Co.,  Rome,  Oa.,  U. 

5.  A.— Dear  Sirs:  I  duly  recelveo  your 
favor  without  date,  and  now  beg  to 
submit  you  the  following  trial  onler. 
vIe.  ■  2  car-loads  oak  planks,  wagon  staff, 
[describing:]  price  940  per  thousand  feet, 
board  measure,  delh'ered  Rotterdam.  lees 
my  commission  of  6  per  cent. ;  terms  cash 
on  arrival  of  the  wood  at  Rotterdam 
less  2%  per  cent.,  or  three  months'  accept- 
ance, your  option.  Please  cable  me  on 
receipt  of  this  your  acceptance  of  this  or- 
der, or  best  possible  counter-offer.  Ship- 
ment to  be  eUected  promptly.  [Further 
description  of  the  timliers.f  Awaiting 
yourearlycable,Iam,"etc.  "P.  S.  Canyon 
deliver  oak  floorings  as  per  speciflcation 
Inclosed?  Then  please  cable  your  cheap- 
est price. "  Then  follows  speciflcation  of 
marks  and  quantities  of  oak  boards.  The 
speclflcations  are  for  six  car-loads  of  floor, 
ing  and  two  car-loads  of  wagon  stuff. 
To  this  letter  Hand  &  Co.  replied  by  ca- 
ble as  follows:  "Rome,  Dec.  16th,  1886. 
Gartner,  Hamburg:  Wagon  stuff,  forty- 
two  dollars;  flooring,  forty-one."  Gart- 
ner replied  by  cable  as  follows:  "Ham- 
burg, Dec.  17,  1886.  Hand  ft  Co.,  Rome, 
Ga. :  Accept  wagon  stuff,  floorings,  your 
prices,  my  conditions.  Immediate  ship- 
ment, cable  confirmation."  Hand  ft  Co. 
replied  by  cable  as  follows:  "Rome,  Ga., 
Dec.  18th,  1886.  Gartner.  Hamburg:  Ship- 
ment begins  next  week. " 

It  appears  from  the  record  that,  for 
some  reason  not  stated,  Hand  ft  Co.  re- 
fused to  ship  the  timber  toGartner;  where- 
upon Gartner  filed  a  suit  against  them, 
alleging  breach  Of  contract,  and  setting 
out  in  his  declaration  the  above  corre* 
spondeuce,  anu  in  addition  thereto  a  let- 
ter from  him  to  Hand  ft  Co.  dated  Decem- 
ber 17, 1886.  wherein  he  recites  the  corre- 
spondence by  cable,  and  states  his  accept- 
ance of  the  timber,  and  asks  whether  they 
will  undertake  to  deliver  regularly  other 
kinds  of  timber,  etc.  A  letter  from  Hand 
ft  Co.  to  Gartner  is  dated  December  18, 
18K6,  the  same  day  as  their  telegram  in 
which  they  state  that  the  shipment  begins 
next  week.  This  letter  recites  the  corre- 
spondence by  cablegram,  and  says:  "You 
will  please  understand  tha  t  this  order  re- 
fers to  the  two  car-loads  of  wagon  stuff 
without  too  large  knots,  and  to  cars  of 
flooring  marked  'K,'  'R,'  and  'S.'"  And 
the  letter  then  adds:  "We  can  also  fill 
order  for  balance  of  the  cars  of  flooring 
In  30  to  40  days,  but  price  will  be  a  little 
higher. "  When  the  case  came  on  for  trial 
It  was  dismissed  by  the  court  on  demurrer, 
on  the  ground  that  the  matters  set  forth 
in  the  declaration  are  not  suUlcIeut  to  en- 
able the  plaintiff  to  maintain  his  action 
against  the  defendant;  and  to  this  ruling 
the  plaintiff  excepted. 

We  think  the  court  erred  in  sustaining 
the  demurrer  to  this  declaration.  It  wad 
argued  by  counsel  for  the  defendants  that 
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tbe  comBpondence  set  oat  In  the  declara- 
tion clearly  sbows  that  there  wae  no  con- 
tract made  between  the  parties;  that 
their  minds  did  not  assent  to  the  same 
thing;  and  tor  that  reason  the  Judgment 
sostainlns  the  demarrer  was  not  errrone- 
ous.  We  cannot  take  this  view  of  it.  It 
seems  to  us  that  there  was  a  clear  and 
distinct  agreement  between  these  parties, 
— one  to  sell,  and  tbe  other  tu  pnrrhase.  a 
certain  quantity  of  timber.  Hand  &  Co. 
wrote  to  Gartner  Informing  bim  tbat  they 
bad  certain  wagon  staff  for  sale,  and  ask- 
ing if  he  could  handle  it.  Oartner  replied 
that  he  would  take  two  car-loads  of 
wagon  stuO,  and  Inquired  if  they  coald 
farnlsh  oak  boards  forflooring,  (for  which 
apeciflcatlons  were  given,)  and,  If  so.toca- 
ble  him,  and  give  prices.  In  reply,  they  ca- 
bled the  prices  forttae  wagon  stuff  and  the 
flooring ;  of  coarse,  meaning  the  flouring, 
tbe  specifications  of  which  he  bad  sent 
them.  Gartner  replied,  accepting  tbe 
price,  and  asking  immediate  shipment; 
and  the}  replied  tbat  the  shipment  would 
begin  next  week.  Here,  then,  was  an 
agreement  between  the  parties  as  to  tbe 
thing  to  be  sold.  Its  quantity  and  quality, 
and  tbe  price;  and,  according  to  this  cor- 
respondence, the  minds  of  both  parties 
must  necessarily  have  assented  to  the  same 
thing.  It  seems  to  ns  asclear  and  clean  cuta 
contract  ascould  possibly  have  been  made. 
But  it  is  argued  tbat  when  Gartner's  last 
letter  arrived  it  contained  specifications 
of  mncb  more  timber  than  be  had  ordered 
in  his  first  letter,  and  tbat  this  shows 
that  their  mluds  did  not  assent  to  the 
same  quantity  and  quality.  We  do  not 
think  the  specification  as  to  additional 
timber  makes  any  difference  as  to  tbe  con- 
tract they  bad  actually  agreed  upon. 
Tbey  bad  agreed  upon  tbe  ubipment  of 
six  car-loads  of  flooring  and  two  car-loads 
of  wagon  stuff,  and  upon  the  price  and 
quality  thereof;  and  if  Gartner  subse- 
quently ordered  more  at  tbe  same  price, 
and  of  a  different  quality,  the  detenaanta 
were  not  obliged  tu  fill  the  latter  order. 
They  were  only  bound  to  fill  tbe  order  tu 
which  tbey  had  agreed,  to-wit,  the  order 
contained  In  the  letter  of  December  16, 
1886. 

It  was  also  contended  by  counsel  for  the 
defendant  In  error  that  tbe  letter  of  Hand 
&  Co.  to  Gartner,  dated  December  18, 1886, 
explanatory  of  their  telegram  of  the  same 
day,  shows  that  the  parties  had  not 
agreed  upon  the  same  thing.  Tbat  letter 
states,  In  substance,  tbat  they  only  meant 
to  fill  tbe  order  as  to  two  car-loads  of 
wagon  stuff  and  tbree  car-loads  of  floor- 
ing. We  do  not  think  this  letter  can  be 
taken  into  consideration  In  determining 
whether  or  not  the  parties  had  made  a 
contract;  for,  before  this  letter  was  writ- 
ten, Gartner  bad  accepted  the  offer  of 
tbe  defendants  by  cable,  and  they  had  ca- 
bled blm  In  reply  tbat  tbey  would  begin 
tbe  shipment  next  week.  When  the  last 
cable  reply  was  sent,  tbe  contract  was 
complete,  and  they  could  not  change  it  by 
a  letter  written  the  same  day,  and  for- 
warded to  Germany  by  mail.  It  Is  quite 
likely  that  before  the  letter  left  the  post- 
ofilce  at  Borne,  Gu.,  Gartner  had  received 
their  cablegram  In  Hamburg,  and  upon 


tbe  strength  of  tbat  cablegram  made  tbe 
contract  with  other  persons  in  Hamburg 
for  the  sale  of  tbto  timber,  which  he  al- 
leges In  bis  declaration  he  had  made,  and 
for  a  breach  of  which,  caused  by  the  non- 
delivery of  this  Timber  by  Hand  &  Co.,  be 
bad  been  sued,  and  a  recovery  bad  against 
blm.    Judgment  reversed. 


(86  Qa.  540) 

MiLNBB  et  al.  t.Vamdivxre  et  at. 

(SupranM  Court  of  Oeorgta.    Jan.  19,  1891.) 

KnonoKT— TiTui  to  BurpoRT  —  EqcrriLBi.i  Ds- 
rsKSK— Bill  or  ExoEPnoNs. 

1.  In  s  Joint  action  by  tenanta  In  common  for 
the  recoverv  of  land,  where  an  equitable  defense 
had  been  filed,  It  was  error  to  cnarge  the  lury 
Uiat  if,  for  any  reason,  any  of  the  plaintiils  ooula 
not  recover,  none  of  them  could  recover.  Under 
tbe  practice  in  this  state,  where  an  equitable  de- 
fense is  set  up  and  preralls  against  the  right  of 
any  of  the  plainttHs  to  recover,  the  common-law 
rale  as  to  actions  of  ejectment,  that  all  the  plain- 
tifls  shall  recover  or  none,  does  not  apply,  but 
the  same  rule  and  measure  of  justice  is  to  oe  ap- 
plied as  in  proceedings  in  equity. 

8.  If  the  sale  which  j>uri>orted  to  convey  the 
legal  title  of  the  plalntifb  to  the  land  in  contro- 
versy was  Illegal,  thelegsl  titlewas'  still  in  them, 
and  the  law  did  not  require  them,  before  bring- 
ing their  action,  to  teuder  the  defendant  the 
amount  of  the  purchase  money  he  had  paid  for 
the  land.  It  was  therefore  error  to  charge  the 
jury  that  if  the  mother  of  the  plaintiffs  sold  the 
land  to  the  defendant,  and  used  the  money  re- 
ceived tlierefor  In  the  suppcot  of  the  plaintiilB, 
or  any  of  them,  the  plainufts  oonld  not  recover 
unless  tliey  tendered  oack  the  amount  of  the  pur- 
chase money  prior  to  the  bringing  of  the  aotion, 
or  unless  he  had  realised  it  from  rents  over  and 
alMve  the  value  of  the  improvements. 

8.  The  action  was  by  some  of  the  heirs  at 
law  of  the  deceased  owner.  The  equitable  plea 
of  the  defendant  set  up,  among  other  things,  that 
the  land  was  sold  at  administrator's  sale  to  raise 
money  for  a  year's  support  set  apart  by  tlie  or- 
dinary for  the  widow  and  the  minor  children; 
that  the  purohaser  at  that  sale  resold  to  the 
widow,  who  in  turn  sold  to  the  defendant;  that 
he  was  an  innocent  purohaser  without  notice  of 
any  defect  or  irregularity,  and  that  Ute  puictiase 
money  paid  by  him  was  used  for  tbe  support  and 
maintenance  of  the  widow  and  the  minor  chil- 
dren. The  plaintiffs  contended  that  the  year's 
support  was  not  properly  set  apart,  and  tbat  the 
sale  was  illegal  and  unauthorized.  BtUd  that,  if 
it  should  appear  at  the  next  trial  that  tbe  year's 
support  was  properly  set  apart  to  tbe  widow  and 
minor  ohildren,  and  that  the  land  was  sold  to 
raise  money  for  tbe  year's  support]  and  sold  at  a 
fair  prioe,  and  the  money  was  used  by  the  widow 
and  the  minor  children  for  their  supp6rt  and 
maintenance;  or,  whether  the  year's  support  was 
properly  set  apart  or  not,  if  the  other  facts  stated 
should  appear,  and  it  shoald  also  appear  that  the 
amount  thus  paid  by  the  defendant  and  used  by 
tbe  widow  and  minor  children  for  their  support 
and  maintenance  was  a  fair  and  reasonable 
amount  to  be  allowed  them  for  a  vear's  support, 
—this  would  show  an  equity  on  the  part  of  the 
defendant  superior  to  the  legal  title  of  the  plaln- 
tUTs.  If  it  Should  appear,  however,  that  the 
widow  and  only  a  part  of  the  minor  children 
used  the  money  for  their  suppwt  and  mainte- 
nance, the  other  minor  children  receiving  no  ben- 
efit therefrom,  the  legal  title  of  the  latter  would 
ie  superior  to  the  defendant's  equity,  and  they 
might  recover,  although  their  co-plamtifls  coald 
not. 

4.  The  specification  in  the  bill  of  exceptions 
of  the  parts  of  the  record  material  to  a  dear  un- 
derstanding of  the  errors  complained  of  does  not 
inolade  any  demurrer  to  the  deolsratiou.  The 
clerk,  therefore,  had  no  aathority  tor  certifying 
any  such  document  as  a  part  of  the  record;  and 


Digitized  by 


v^oogle 


880 


SOUTHEASTERN  KEPOBTEE,  Vol.  12. 


(G*. 


neither  the  demTnrer,  nor  any  mUogs  of  tho 
court  thereon,  nor  any  exception  thereto,  entered 
pendeiUe  lUe,  can  be  considered  aa  anthwittcated, 
so  as  to  be  properly  before  this  ooort. 
{SyUabxu  by  the  Court.) 

Error  from  Buperlorconrt,  Bartow  coun- 
ty; MiLNKU,  JudKe. 

J.  A.  Bnker,  K.  J.  MeCawy,  and  W.  J. 
Heyw»rd,  for  plain  tlRs  In  error.  J.  B. 
Conyem,  for  defendant  in  error. 

Simmons,  J.  This  was  an  action  of  eject- 
ment, broiiKbt  by  W.  U.  Mllner,  Emma  J. 
Mosley,  Julio  Li.  Milner.James  L.  Mllner,  E. 
B.  Mllner,  T.  P.  Mllner,  Ernest  Mllner,  and 
Kitty  C.  Btoclcs, heirs  atlaw  uf  James  Mil' 
ner,  deceased,  against  A.  G.  B.  Vandlrere, 
for  the  recovery  of  a  certain  tract  of  land 
described  In  tliedeclaratluo.  By  an  amend- 
ment thenameRof  Mrs.  Mosley  and  Mm. 
Stocks  were  stricken  from  the  declaration. 
The  defendant  filed Hbe  plea  of  not  guilty, 
and  also  the  further  plea  that  he  had  been  in 
the  actual  and  continuous  adverse  posses- 
sion of  the  premises  under  written  evidence 
of  title  for  more  than  seven  years  before 
the  commencement  of  the  salt,  and  that 
the  plain tttlH' right  of  action  was  barred 
by  the  statute  ol  prescription.  He  aUo 
filed  an  equitable  plea,  setting  up  certain 
equities  as  s  reason  why  the  plaintiffs 
were  not  entitled  to  recover,  which  will  be 
found  In  the  report  of  thecaae.  Both  sldea 
submitted  evidence  to  the  Jury,  which  it  is 
unnecessary  to  detail  here.  Under  the 
charge  of  the  court  the  Jury  returned  a 
verdict  for  the  defendant.  The  plaintiffs 
moved  for  a  new  trial  on  the  several 
grounds  set  out  therein,  which  was  over- 
ruled by  the  court,  and  they  excepted. 

1.  The  following  instructions  of  the 
court  to  the  Jury  were  complained  of  in 
the  fourth  and  fifth  grounds  of  the  motion 
for  a  new  trial :  "  (4)  If  you  believe  from 
the  testimony  that  Mrs.  Sue  M.  Mllner,  the 
mother  of  the  nlaintins,  sold  this  laud  to 
the  defendantH,  or  either  of  them, and  used 
the  money  received  (or  the  laud  in  the  sup- 
port and  maintenance  of  the  plaintiffs,  or 
any  of  them,  then  I  charge  you  that  the 
plain tiOs,  or  any  of  them,  cannot  recover, 
unless  you  find  from  the  evidence  that 
they  tendered  back  to  the  defendants  the 
amount  of  this  purchase  money,  prior  to 
bringirg  this  action,  or  unless  you  should 
find  that  the  rents  and  mesne  profits  aris- 
ing from  the  property  sued  for  would 
amount  to  the  improvements  placed  on 
the  premises  by  the  defendants,  or  those 
under  whom  they  held,  and  also  enough 
over  and  above  the  Improvements  to  pay 
back  the  original  purchase  money,  prior 
to  the  beginning  of  this  suit.  (5)  The 
court  charges  you  further  that  the  demise 
In  this  declaration  Is  a  Joint  demise;  and 
If,  for  any  reason,  any  of  the  plaintiffs  can- 
DOt  recover,  none  of  them  can  recover. 
And  If  you  Una.  for  Instance,  that  any  of 
them  are  barred,  you  should  find  by  your 
verdict  who  are  barred, and  name  them." 
Under  the  facts  of  the  case  we  think  the 
court  erred  In  givlntctheabovein  charge  to 
the  Jury.  It  will  be  seen  that  the  Jury 
were  instructed  that  if  tlie  mother  of  the 
plaintiffs  sold  the  land  to  tho  defendants, 
or  either  of  them,  and  used  the  money  re- 
ceived from  the  land  in  the  support  and 


maintenance  of  the  plalntlttH,  or  any  of 
them,  theplalntiffscooldnotrecover;  also 
that  If,  for  any  reason,  any  of  the  plain- 
tiffs could  not  recover,  none  of  thorn  could 
recover.  It  is  true,  this  court  has  held  in 
several  cases  that  where  tenants  In  com- 
mon bring  a  Joint  action  for  the  recoveiy 
of  land,  and  it  Is  shown  at  the  trial  that 
either  of  them  has  no  title  or  right  of  en- 
try and  possession,  the  action  falls,  al- 
though the  others  mayba  ve  the  title  and  the 
right  of  entry  and  possession.  De  Vaughn 
V.  McLeroy,  82  Oa.  713, 10  8.  E  Bep.  ^I. 
and  cases  there  cited.  This  Is  the  law  of 
our  state  where  the  action  is  purely  legal; 
and  it  will  be  seen  by  reference  to  the  cases 
cited  that  they  were  all  legal  actions,  and 
In  none  of  them  was  an  equitable  d^ense 
filed.  But  we  think  that  where  plalntlfib 
bring  a  Joint  action  of  ejectment,  and  the 
defendant  does  not  rely  merely  upon  a 
legal  right  to  defeat  the  action,  but  sets 
up  an  equitable  right  against  the  right  of 
any  or  all  of  the  plaintiffs  to  recover,  the 
rule  does  not  apply,  and  the  actlob  does 
not  fall  unless  the  equitable  defense  pre- 
vails against  all  the  plaintiffs.  If  the  de- 
fendant shows  an  equity  superior  to  the 
legal  title  of  all  the  plaintiffs,  none  of  them 
can  recover;  if  heshows  an  equity  superior 
only  to  the  legal  title  of  some  of  the  plain- 
tiffs, and  not  to  that  of  the  others,  the  tor> 
mer  cannot  recover,  while  the  latter  can. 
In  other  words,  it  A.,  B.,  and  C,  being 
tenants  In  common,  bring  a  Joint  action 
against  D.  for  the  recovery  of  land, 
and  D.  shows  a  superior  equity  to  the  legal 
title  of  B.  and  C.,and  not  to  that  of  A.,  A- 
can  recover,  and  B.  and  C.  cannot.  This 
rule  naturally  and  of  necessity  arises  from 
the  blending  of  legal  and  equitable  Jurisdl&> 
tions.  Under  the  old  practice.  In  an  ac- 
tion of  ejectment  at  law,  a  recovery  could 
only  be  had  upon  the  legal  title  to  land 
The  holder  of  an  equitable  title  could  nei- 
ther support  the  action,  nor  set  up  hln 
equitable  title  as  a  basis  of  atfirmatlve  r» 
lief,  or  to  defeat  a  recovery  based  upon  the 
legal  title.  The  rights  of  the  holder  of  the 
equitatile  title  could  only  be  asserted  and 
established  in  equity.  Injunctions  were 
frequently  granted  to  restrain  ejectment 
by  the  holder  of  the  legal  title  during  the 
pendency  of  the  proceedings  In  equity  up- 
on the  equitabletitle.  The  defendant  may 
now,  under  our  practice,  interpose  equita- 
ble as  well  as  legal  titles  or  defenses;  and, 
when  equitable  defenses  are  set  up  against 
legal  titles,  the  same  rule  and  measure  of 
Justice  Is  to  be  applied  as  If  the  proceeding 
was  In  equity.  Sedgwick  &  W.  Tr.  Tltl» 
Land,  S  4)<5.  Under  the  old  tiractice,  if  the 
defendant's  equity  was  superior  to  the 
legal  title  of  either  or  any  of  the  plaintiffs, 
the  court  would  enjoin  those  plaintIBB 
from  prosecuting  their  action  at  law 
against  tlie  defendant,  but  would  refuse 
to  enjoin  those  whose  legal  title  was  su- 
perior to  the  defendant's  eqnity.  And 
therefore,  as  the  defendant,  under  our 
practice,  can  set  up  hiseqnity  byanequlta* 
ble  plea  to  an  action  at  law,  we  think 
that,  where  be  files  such  plea,  the  com- 
mon-law rule,  that  all  shall  recover  or 
none,  does  not  prevail.  Indeed,  it  has 
been  so  held  by  this  court.  In  the  case  of 
Rumph  V.  Truelove,  66  Qa.  480,  it  Is  said: 
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"WhatMMrer  mlsbt  be  bdd  to  be  tbe  nde 
aa  to  a  Joint  demlra,  wbera  tbe  general  !■• 
ane  only  la  pleaded.  It  Is  unnecessary  In 
this  case  to  decide,  as,  under  our  liberal 
practice,  equitable  pleas  inrolying  other 
matters  than  title  may  be  intrudnced  and 
adjudicated.  This  very  right  necessarily 
abrogates  any  such  common-law  rale." 
See.  also.  Pom.  Bern.  St  Rem.  Rights,  59 
209-215:  Allen  T.  Logan,  (Mo.)  10  S.  W. 
Rep.  149-151. 

2.  We  think  the  conrt  also  erred  In 
charging  the  Jury  that  it  was  necessary 
for  the  plalntiOs  in  this  case  to  tender  tbe 

Eumhase  money  to  the  defendant  before 
ringing  their  suit,  unless  he  had  realized 
it  from  rents  over  and  above  the  value  of 
the  impruvements.  If  tbe  land  had  been 
illegally  sold,  the  legal  title  was  e>till  In 
the  plaintiffs,  and  we  know  of  no  law 
that  requires  the  plaintiff,  under  such  cir- 
rnniatanves.  to  tender  to  a  defendant,  wbo 
is  in  wrongful  possession,  the  purchase 
money  which  he  has  paid  fur  tbe  land, 
even  thongh  be  pays  it  In  good  faith,  be- 
lieving he  is  getting  a  good  title.  If  tbe 
legal  title  is  In  the  plaintiffs,  they  are  en- 
titled to  recover  tbe  land,  unless  the  de- 
fendant shows  a  superior  equity  lo  that 
title;  and  they  are  not  required  to  tender 
tbe  defendant  tbepnrebase  money  be  baa 
paid  before  they  can  bring  suit  to  recover 
the  land. 

8.  If  on  the  next  trial  of  the  case  the  de- 
fendant nan  show  that  tbe  year's  support 
was  pruf)erly  set  aside  to  the  widow  and 
minor  children,  and  the  land  was  sold  to 
raine  the  money  for  tbe  year's  support, 
and  «as  sold  at  a  fair  price,  and  that  the 
money  was  used  by  tbe  widow  and  tbe 
minor  children  for  their  support  and  main- 
tenance, thtrn,  in  our  opinion,  this  would 
Bhuw  an  equity  on  Che  part  of  tbe  defend- 
ant superior  to  the  legnl  title  of  the  plain- 
tiffs. If  It  should  appear,  however,  that 
the  widow  and  only  a  part  of  the  minor 
children  used  the  money  for  their  sup- 
port and  maintenance,  and  others  of  tbe 
minor  children  re<;eived  no  benefit  there- 
from, then  the  legal  title  of  the  latter 
woald  be  superior  to  the  defendant's  equi- 
ty, and  they  might  recover,  while  their  co- 
plaintiffs  could  not.  Or  if,  on  the  next 
trial,  tbe  defendant  can  show  that  the 
land  was  sold  for  a  fair  price;  and  the  pro- 
ceeds of  tbe  sale  used  by  the  widow  and 
the  minor  children,  abd  the  amount  thus 
used  by  them  was  a  reasonable  amount 
to  t>e  allowed  them  for  a  year's  support, 
then  in  our  opinion,  the  defendant's  equi- 
ty would  be  superior  to  tbe  plaintiffs'  le- 
gal title,  whether  the  year's  support  had 
been  properly  set  aside  nr  not.  Simmons 
V.  Byrd,  49  Oa.  288:  Barron  v.  Bumey,  88 
Ga.  'JM;  Cross  v.  Johnson,  82  Ga.  87, 8 13. 
E.  Rep.  56. 

4.  The  parta  of  tbe  record  specified  In 
tbe  bill  of  exceptions  as  material  to  a 
elear  understanding  of  tbe  errors  com- 
plained of  are:  (1)  Original  declaration, 
with  all  tbe  amendments  thereto;  (2) 
tbe  equitable  pleas  of  tbe  defendants,  filed 
in  tbe  clerk's  office  on  the  4tb  day  of  Feb- 
ruary, 1890;  (8)  tbe  motion  for  a  new 
trial,  and  tbe  amendment  and  all  the  or* 
ders  of  court  with  reference  thereto,  rule 
n/s/,  etc. :  (4)  tbe  entire  brief  of  evidence 
T.l28.B.iu>.17— 66 


filed  and  approved.  It  wHl  be  seen  that 
this  specification  does  not  include  any  de-' 
mnrrer  to  the  declaration.  The  clerk, 
therefore,  had  no  antborlty  for  certifying 
any  such  document  as  a  part  of  the  rec- 
ord. Consequently  neither  the  demurrer, 
nor  any  rulings  of  tbe  court  thereon,  nor 
any  exceptions  thereto,  entered  pendente 
lite,  can  be  considered  as  authenticated, 
so  as  to  be  properly  before  this  court.  It 
follows  that  the  assignment  of  errors  by 
the  defendant  in  error  on  rulings  said  to 
have  been  made  penriente  Ute  have  noth- 
ing to  rest  upon,  and  cannot  be  consid- 
ered. Had  the  defendant  in  error  desired 
any  part  of  the  record  brought  here  which 
was  not  specified  In  tbe  plaintiffs'  bill  of 
exceptions,  the  act  of  1889  (Acts  1889,  p. 
114)  pointed  out  to  him  tbe  mode  of  accom- 
pllshlng  his  purpose.  That  mode  not 
having  been  pursued,  this  court  must 
simply  ignore  so  much  of  the  transcript  aa 
the  clerk  below  has  sent  here  without  any 
authority.    Judgment  reversed. 


D&Tm  T.  Tatlob  et  al 


(HQlL  506) 


(Supreme  Court  vf  Qeoraia.   Jon.  14,  UOL)   . 
EjsoTiaeirT— iNBOLVKioT  or  DaraxnAxr— Ba- 

OBIVXBS. 

Wliere  the  defendant  inejoctment  had  bean 
in  poasession  more  than  seven  years  under  color 
of  title  and  claim  of  right  when  the  action  was 
brought,  her  insolvency  is  not  cause  for  her  ex- 
pulsion, and  tbe  appointment  of  a  receiver  to  se- 
cure the  mesne  profits  pending  the  suit,  on  a  pe- 
tition in  the  nature  of  a  bill  in  equity  filed  for 
that  purpose  by  the  plaintiffs  in  ejeotmeat. 
{Syllabus  bu  Oie  Covrt) 

Error  from  superior  court,  Haralson 
eoonty;  Maddox.  Judge. 

AdawHon  A  Jackson  and  W.  F  Brown, 
for  plaintiff  in  error.  McBrtde  A  Ed  w&rda, 
for  defendants  In  error. 

Blecklkt,  G.  J.  At  the  time  the  action 
of  ejectment  was  brought  the  defendant  in 
that  action,  Mrs.  Davis,  had  been  in  pos- 
session of  the  premises  under  color  of  title 
and  claim  of  right  tor  more  than  seven, 
years.  During  that  time  there  is  no  Indi- 
cation in  tbe  evidence  that  she  ever  ac- 
knowledged title  in  the  plalntiffu  in  eject- 
ment or  in  any  one  else.  8he  seems  to 
have  held  for  herself  against  tbe  world. 
We  think,  under  these  circumstances,  that 
It  was  a  mistake  for  the  Judge,  by  a  sum- 
mary order,  to  turn  her  out  of  possession, 
and  place  the  property  in  the  hands  of 
a  receiver  to  await  trial  and  Judgment  in 
tbe  action  of  ejectment.  Tbe  plaintiffs, 
having  acquiesced  for  more  than  seven 
years  In  the  adverse  holding,  were  charge- 
able with  laches,  and  this  ought  to  count 
against  them  in  their  application  for  a  re- 
ceiver. Had  they  brought  their  action 
promptly  before  theattacbment  of  a  prima 
fade  bar,  perhaps  they  wobld  have  been 
entitled  to'  a  receiver  pending  tbe  action 
to  secure  the  mesne  profits,  tbe  defendant 
being  insolvent.  But  a  possession  so  an- 
cient and  long  continued  should  not  be 
disturbed  by  an  interlocutory  order  in 
ad  vance  of  a  trial  by  Jury.  Jadgmeat  re- 
versed. 
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(K  Gs.  4M) 

BoMK  ft  G.  Const.  Co.  v.  Dempbbt. 
(Supreme  Cowrt  cf  OeorvUi.    Jan.  14,  1891.) 

bmniT  TO  EMPLOTS— COSTBIBUTOBT  ITBOUoairoii. 

An  employe  who  is  auder  orders  to  couple 
cars  with  a  stick  only,  and  is  iajured  while  coup- 
ling with  his  hand  without  a  stick,  is  hlmaelf  In 
faolt,  and  cannot  recover. 
[Syllabus  by  the  Court) 

Error  trom  aaperlor  conrt,  Floyd  coan  ty ; 
Maddox,  Jadice. 

Daboey  &  Foucbe,  W.  W.  Brooka,'  and 
W.  T.  Tumball,  for  plaintiffs  in  error. 
Wright,  Meyerbardt  A  Wrigbt,  for  defend- 
ant in  error. 

Blbckebt,  C.  J.  Accordtnfc  to  the  evi- 
dence of  Dempsey  blmself,  the  speed  of  the 
engine  in  backlog  was  open  to  bis  obser- 
vation, and  was  to  higli  for  the  coupling  to 
be  made  wltb  safety.  No  good  reason 
appears  wliy  he  did  not  notice  that  the 
engineer  failed  to  slacken  ttie  speed,  and 
wby  he  did  not  observe  the  fact  in  time 
to  save  himself  by  getting  out  of  the 
way.  But,  waiving  '^his  qaestion,  the 
evidence  is  clear  and  uncontradicted  that 
be  bad  been  instructed  by  the  conductor 
to  use  a  stick  In  coupling,  and  not  to  at- 
tempt to  make  a  coupling  in  any  other 
way.  He  had  no  stick,  and  falls  to  ex- 
plain wby  be  did  not  have  one.  At  the 
time  he  was  hurt,  he  was  engaged  in  a 
breach  of  orders,  and  that  breach  contrib- 
uted to  his  Injury ;  for  the  conductor  testi- 
fies that,  had  he  used  a  stick,  he  would 
not  have  been  injured.  To  this  testimony 
of  the  conductor  he  offered  no  contradic- 
tion, andmade  no  reply.  The  case  is  con- 
trolled in  principle  by  Sloan  v.  Ballway 
Co..  86  Ob.  — ,  12  S.  E.  Bep.  179.  The  court 
erred  in  not  granting  a  new  trial.  Judg- 
ment reversed. 


(86  Oa.  486) 

L.TONS  et  al.  v.  Planters'  Loan  ft  Say- 

iNus  Bank. 

« 

(Supreme  Court  c/  Oeargla.    Deo.  81, 1890.) 

SnprioixNOT  of  Sbbticb— Waivbb  —  Amzndmbnt 
— ^Fatmint  —  Salb  ov  Cbcboh  Fbopxbty  fob 
Debts. 

1.  Demurring  generally  to  the  plaintiff's  pe- 
tition is  pleading  to  the  merits.  After  appear- 
ance at  the  first  term,  and  demurring  generally 
at  a  subsequent  term,  it  is  too  late  to  raise  the 
question  of  service  by  motion  or  otherwise. 

3.  The  omission  of  a  prayer  for  process  is 
amendable,  and  is  waived  by  appearance  and 
pleading. 

8.  The  original  petition  contained  enough  to 
amend  by,  and  the  amendment  allowed  was 
proper. 

4.  The  petition  as  amended  embraced  a  oausa 
of  action.  A  promissory  note  given  by  the  trus- 
tees and  ofBcers  of  a  church,  and  a  suit  thereon 
prosecuted  to  Judgment  against  the  makers,  will 
not  necessarily  extinguish  a  debt  of  the  onurch 
for  which  it  was  given.  The  question  of  fact 
whether  it  was  given  in  payment,  or  as  collateral 
only,  remained  open. 

6.  A  cbnroh  site  and  edifice  may  be  sold  to 
lay  the  salary  of  the  pastor.  In  contemplation  of 
aw,  justice  is  not  only  a  cardinal,  bat  the  pon- 
tifical, virtue. 

0.  It  is  doabtfal  whether  the  fourth  equi^ 
rule,  tonchingezhibita  to  pleadings.  Is  applicable 
In  its  fall  force,  since  the  act  of  1887,  establish- 
ing oniformity  in  pleading.  Whether  so  or  not, 
3>e  right  result  of  a  case  on  its  merits  will  not 


It 


lie  disturbed  because  tlie  reoordof  a  IvdgmeBt  re- 
ferred to  in  the  petition  was  not  oojued  and  an- 
nexed as  an  exhibit 

7.  Where  the  material  faot  in  oontroverBy  is 
only  the  existence  of  the  debt,  the  iudge  ms^  de- 
cree the  appropriate  equitable  reliefunder  the 
allegations  of  the  pleadings  and  the  admiasloas 
of  the  answer,  upon  a  vetdiot  of  the  joiy  finding 
in  favor  of  the  plaintiff,  so  modi  for  principal 
and  so  much  for  interest.  Tlie  decree  Tendered 
in  this  case  that  the  ohurdi  property  be  sold  by 
the  sheriff,  the  proceeds  applied  to  the  debt,  and 
the  surplus,  if  any,  turned  over  to  the  trustee, 
was  proper. 
(SyUaimg  by  the  Court.) 

Error  from  superior  conrt,  Bichmond 
county ;  Bonet,  Judge. 

TwIfTfra  <S  Verdery,  for  plaintiffs  in  error. 
C.  Z.  McCord,  Foater  A  Lamar,  and  Leon- 
ard PblniMy,  for  defendant  in  error. 

Blrcklby,  C.  J.  1.  The  first  thing  is  the 
question  of  service.  If  the  defendants  be- 
low were  not  before  the  court  in  a  way  to 
bind  them,  and  if  they  presented  that  ob- 
jection in  due  time  and  manner,  what  was 
done  as  the  outcome  of  the  proceedings 
would  have  no  final  result.  The  com- 
plaint as  to  service  was  that,  althonirh 
there  was  a  subpoena  annexed  to  the  orig- 
inal bill,  there  was  no  copy  of  that  snb- 
poena  served  on  the  defendants,  copies  of 
the  bill  only  being  served.  The  case  was 
returnable  to  the  October  term,  1888.  At 
the  appearance  term,  the  names  of  connsri 
for  the  defendants,  as  appearing  In  tbeUr 
behalf,  were  entered  on  the  bench  docket. 
On  April  12, 1890,  the  defendants  demurred 
to  the  petition,  "because  said  petition, 
and  the  matters  therein  contained,  in 
manner  and  form  as  therein  stated  and  set 
forth,  are  not  sufficient  to  constitute  a 
cause  of  action,"  and  on  several  special 
grounds,  one  of  which  was"  because  there  is 
no  copy  process  annexed  to  any  of  the  copy 
petitions  served  upon  defendants.'  The 
special  demurrer  was  not  sworn  to  so  as 
to  entitle  It  to  stand  or  be  treated  as  a 
dilatory  plea,  in  which  character  it  would 
have  to  be  sworn  to.  Code,  {  S466.  Of 
course,  such  an  averment,  as  a  ground  of 
special  demurrer,  was  no  more  than  blank 
paper,  for  no  such  defect  as  want  of 
process,  annexed  to  the  copy  petitions 
served  on  defendants,  appeared  npon  the 
face  of  the  petition  or  elsewhere  in  the  ne- 
ord.  To  demur  generally  to  a  petition  as 
presenting  no  cause  of  action,  is  to  plead 
to  the  merits  of  the  case.  Here  then  was 
appearance  and  pleading  to  the  merits, 
which  under  the  Code  was  a  waiver  of 
service, — a  waiver  which  would  have  been 
effective  bad  there  been  no  process  even  to 
the  original  petition  nor  any  service  what- 
ever. Code,  $  8835.  After  this  it  was  too 
late  to  raise  the  question  of  service,  wheth- 
er by  motion  or  by  plea,  for  wby  should 
the  defendants  invoke  the  Judgment  of  the 
court  on  the  cause  of  action  by  demurrer, 
unless  they  were  to  be  bound  by  that 
judgment  when  rendered ?  The  demurrer 
was  overruled  on  the  first  day  of  the  April 
term,  which  was  the  21st  of  April,  1880, 
"  upon  petitioner's  properly  verifying  the 
petition  and  amendments."  This  condi- 
tion was  complied  with  on  the  29th  ol 
April,  and  not  until  the  previous  day  was 
any  separate  motion  made  to  dismiss,  be- 
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cause  no  copy  process  was  attacbed  to 
tbe  copy  petitions  served  upon  the  defend- 
ants. An  additional  gronnd  of  the  mo- 
tion then  made  was  because  the  sberifl 
failed  to  serve  the  defendants  personally 
with  a  copy  of  the  petition.  This  motion 
was  too  late,  as  coming  after  pleading  by 
general  demurrer  to  the  whole  action.  It 
follows  that  there  was  no  error  in  treat- 
ing the  defendants,  in  all  the  subsequent 
proceedings,  as  properly  in  court. 

2.  We  thinic  this  was  true,  although 
there  was  no  prayer  for  process  either  in 
the  orig:inal  or  amended  petition,  since  all 
such  defects  are  now  amendable.  Code, 
9  3479.  And  inasmuch  as  amendment  may 
be  made  at  any  stage,  even  after  verdict, 
amendable  defects  are  waived  by  appear- 
ance and  pleading.    ' 

S.  The  next  question  is  as  to  tha  allow- 
ance of  an  amendment  to  the  plaintiff's 
petition,  the  amendment  being  objected  to 
as  introducing  a  new  cause  of  action,  and 
for  the  further  reason  that  tlieoriglnal  pe- 
tition contained  nothing  to  amend  by. 
Without  going  fully  Into  the  contents  of 
either,  we  may  state.  In  general  terms, 
that  the  original  petition,  although  very 
meager,  set  up  a  claim  to  have  the  church 
property  in  question  applied  to  the  pay- 
ment of  a  debt  which  the  church  owed  to 
a  former  pastor  for  services  as  a  clergy- 
man. It  alleged  that  this  debt  was  evi- 
denced by  H  promissory  note  executed  by 
tbe  trustees  and  ofHcers  of  the  church  In 
pursuance  of  a  resolution  passed  by  the 
church,  which  note  had  been  indorsed  by 
the  payee,  and  that  suit  in  favor  of  the 
plaintiff  was  then  pending  upon  the  note 
in  the  city  court  of  Augusta.  An  Injunc- 
tion was  prayed  tor,  the  object  of  which 
was  to  prevent  any  disposition  of  the 
church  property  before  the  result  of  that 
suit  should  be  reached,  and  to  hold  the 
title  of  the  property  in  stata  quo  until  the 
further  order  of  the  court,  tbe  legal  title 
being  In  the  Perkins  Manufacturing  Com- 
pany, and  the  equitable  ownership  in  the 
church.  Tbe  amendment  amplltied  tbe 
statements  as  to  tbe  debt,  alleged  it  to  be 
the  debt  of  tbe  church,  averred  that  the 
suit  on  the  note  had  been  litigated,  had 
resulted  In  a  Judgment  in  favor  of  the 
plaintiff,  that  tbe  defendants  in  that  suit 
were  personally  insolvent,  and  that  the 
fl.  tH.  founded  on  tbe  Judgment  bad  been 
returned  nulla,  bona.  It  prayed  that  the 
church  property  be  subjected  to  tbe  debt 
as  the  debt  of  tbe  church,  and  called  for 
equitable  intervention  because  tbe  legal 
title  was  not  vested  in  tbe  church,  nor  in 
the  defendants  in  tbe  common-law  Judg- 
ment. It  treated  that  Judgment,  as 
against  the  officers  and  trustees  of  tbe 
church,  in  their  personal  and  individual 
character,  and  not  in  their  character  of 
trustees  and  officers;  the  theory  of  the 
plaintiff  evidently  being  that  the  note  was 
not  given  in  satisfaction  or  extinguish- 
ment of  the  debt  which  the  church  owed 
to  its  pastor,  but  only  as  collateral  seen-- 
rity  for  tbe  same.  The  original  petition 
had  subserved  its  immediate  purpose 
when  the  amendment  was  offered.  It  had 
kept  the  title  to  the  church  property  in 
ttata  quo  until  tbe  common-law  suit  bad 
proved  fruitless.    But  it  had  a  further  ob- 


ject, which  waa  to  render  that  property 
available  for  payment  of  the  debt  in  case 
payment  should  not  be  realized  out  of  the 
collateral  note,  and  the  suit  predicated 
thereon.  Tbe  petition  was  therefore  a 
foundation  on  which  to  build  by  amend- 
ment, in  case  further  equitable  proceedings 
should  become  necessary,  and  this  con- 
tingencv  was  realized  when  the  multers  of 
tbe  note,  at  tbe  end  of  legal  process 
against  them,  proved  insolvent.  Tbe 
matter  of  the  amendment  was  thus  proper 
material  for  a  supplemental  bill,  and  by 
our  Code,  §  4181,  could  be  brought  in  by 
way  of  amendment.  We  hold,  therefore, 
that  the  court  did  not  err  in  allowing  the 
amendment. 

4.  Tbe  amendment  which  we  have  dis- 
cussed was  filed  on  the  18th  of  April,  1889, 
nearly  one  year  before  tbe  demurrer  was 
interposed.  Did  the  petition,  as  amended, . 
present  a  cause  of  action?  The  parties  be- 
fore the  court  were  tbe  banlc,  ftfae  indorsee 
of  the  note  given  by  tbe  ofiScers  and  trus- 
tees of  the  church,)  as  plaintiff,  and  the 
cburch,  represented  by  tbe  trustees,  tbe 
Perkins  Manufacturing  Company  togeth- 
er with  tbe  indorser,  the  original  payee  of 
the  note,  as  defendan  ts.  Thus  all  the  par- 
ties interested  in  the  original  contract  be- 
tween tbe  church  and  its  pastor,  and  in 
the  ownership  of  tbe  note  which  grew  out 
of  that  contract,  were  repi-esented.  It 
that  note  was  given  and  taken,  not  in  ex- 
tinguishment of  thechurch  debt,  but  mere- 
ly as  collateral,  neither  the  note  itself, 
nor  tbe  suit  and  Judgment  thereon  in  the 
city  court,  would  operate  as  a  discbarge 
of  the  debt.  Wylly  v.  Collins,  9  Ga.  224. 
The  petition  treats  tbe  debt  as  still  sub- 
sisting, and  as  one  to  be  paid  by  the 
church,  now  that  the  collateral  security 
has  been  prosecnted  to  a  return  of  a  of/a 
bona.  This  security  is  both  legally  and 
equitably  tbe  property  of  the  bank,  the 
bank  having  purchased  it  for  value.  Such 
being  tbe  case,  the  bank  has  the  equitable 
ownership  of  tbe  debt  owing  by  tbe 
church,  the  collection  of  which  out  of  the 
church  property  is  the  ultimate  object  of 
this  action.  The  question  of  fact  whether 
the  note  was  given  in  discharge  of  that 
debt,  or  only  as  collateral  security  for  it, 
would  be  for  determination  by  a  Jury,  and 
that  question,  we  may  assume,  was  prop- 
erly submitted  to  tbe  Jury  on  tbe  trial 
which  finally  took  place. 

6.  Treating  the  debt  as  unpaid,  can  the 
cburch  edifice,  and  the  premises  on  which 
it  stands,  the  same  being  a  city  lot  in  the 
city  of  Augusta,  be  subjected  by  a  court 
of  equity,  or  rather  by  a  court  of  law  ex- 
ercising equitable  powers,  to  its  payment? 
The  church,  as  an  organlzati(m,  is  the 
Antioch  Baptist  Church,  and  the  equita- 
ble ownership  of  the  property  is  in  it.  or 
in  the  trustees  which  represent  it  in  this 
action.  The  formhl  legal  title  is  outstand- 
ing in  the  Perkins  Manufacturing  Compa- 
ny, which  once  had  claims  upon  the  prem- 
ises as  security  for  a  debt  now  satisfied. 
Here  then  is  a  debtor  having  some  prop- 
erty, perhaps  sufiicient  property,  to  dis- 
charge the  debt.  Why  should  it  not  be  so 
applied?  It  any  debt  ought  to  be  paid,  it 
Is  one  contracted  for  the  health  of  souls, 
—for  pious  ministrations  and  holy  serv- 
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ices.  II  any  clasB  ot  debtors  ongbt  to  pay 
aa  matter  ol  moral  as  well  as  legal  duty, 
the  good  people  of  a  Christian  nharcb  are 
that  class.  No  charch  can  bare  any  high- 
er obligation  resting  upon  it  than  that  of 
being  last.  The  study  of  Justice  for  more 
than  40  years  has  impresseu  me  with  the 
supreme  importance  of  this  grand  and  no- 
ble virtue.  Some  of  the  vlrtaes  are  In  the 
nature  of  moral  luxuries,  but  this  is  an 
absolute  necessary  of  social  life.  It  is  the 
hog  and  hominy,  the  bacon  and  beans, 
of  morality,  public  and  private.  It  is  the 
exact  virtue,  being  mathematical  in  its 
nature.  Mercy,  pity,  charity,  gratitude, 
generosity,  magnanimity,  etc.,  are  the  lib- 
eral virtues.  They  flourish  partly  on  vol- 
untary concessions  made  by  the  exact  vir- 
tue, but  they  have  no  right  to  extort  from 
it  any  unwilling  concession.  They  can 
Only  supplicate  or  persuade.  A  man  can- 
not give  in  charity  or  from  pity,  hospital- 
ity, or  magnanimity,  the  smallest  part  of 
what  is  necessary  to  enable  him  to  satisfy 
the  demands  of  Justice.  It  is  ignoble  to 
indulge  any  of  the  liberal  virtues  by  leav- 
ing  undischarged  any  of  these  imperative 
demands  against  us.  On  the  credit  side 
of  Justice  v«u  can  make  any  sacrifice  of  it 
that  we  will,  but  on  the  debit  we  can 
malte  none  whatever.  I  may  burn  as  an 
offering  my  own  bull  or  lamb,  but  notthat 
which  rightfully  belongs  to  another  own- 
er. There  is  nothing  more  exalted  than  a 
strict  duty  and  its  performance.  What 
we  freely  give  cannot  be  better  bestowed 
than  what  we  pay  in  discharge  of  a  per- 
fect obligation.  The  law  grants  exemp- 
tions of  property  to  families,  but  none  to 
private  corporations  or  collective  bodies, 
lay  or  ecclesiastical.  These  muBt  pay 
their  debts  if  they  can.  All  their  proper- 
ty, legal  and  equitable.  Is  subject.  Atlan- 
ta T.  Grant,  67  Ga.  S46.  We  think  a  conrt 
may  well  constrain  this  church  to  do  Jus- 
tice, in  contemplation  of  law,  Justice  is 
not  only  one  of  the  cardinal  virtues,  it  is 
the  pontifical  virtue.  Certainly  it  is  an 
energetic  measure  to  sell  the  church  to 

Say  the  preacher,  nor  would  it  be  allowa- 
le  to  do  so.  If  other  means  of  satisfy  Ing 
the  debt  were  within  reach.  But  the  plain 
Implication  from  the  facts  alleged  is  that 
the  church  has  no  assets  other  than  this 
property,  and,  on  looking  into  the  an- 
swer, we  find  that  the  answer  makes  no 
suggestion  of  any  other  assets. 

6.  Touching  that  ground  of  tbe  demur- 
rer which  points  out  specially  that  tbe 
plaintiff  has  failed  to  annex  to  the  peti- 
tion a  copy  of  the  record  upon  which  tbe 
common-law  Judgment  therein  referred  to 
is  founded,  we  need  say  but  little.  It  is 
doubtful  whether,  since  the  act  of  18OT  for 
uniformity  of  pleading  in  tbe  superior 
court,  the  strict  equity  rule  for  attaching 
exhibits  any  longer  applies.  As  to  how 
that  rule,  while  In  force,  was  applied,  see 
Demere  v.  Scranton,  8  Ga.  43;  Bolliday  v. 
Riordon,12  6a.  417;  Oroce  v.  Field,  13  Ga. 
24;  Brown  v.  Redwyne,  16  Ga.  67;  Miller 
V.  Saunders,  186a.  492;  Behn  v.  Young,  21 
6a.  207;  Howard  Manuf'g  Co.  v.  Water-Lot 
Co.,S9  6a.  674,  68  Ga.  6S9;  Patterson  v. 
Turner,  62  Ga.   674;   Graham    v.  Mining 


Co.,  71  Ga.  296;  Millbank  v.  Pennlman,  78 
Ga.  186.  It  may  be  observed  that  the  fonrtii 
equity  rule,  as  It  stands  In  tbe  Code,  (page 
1^,)  seems  to  omit  the  word  "other"  in 
the  second  line,  as  will  appear  from  a  copy 
of  tbe  seventeienth  equity  rule  in  2  Ga.  484. 
It  may  he  that,  under  tbe  new  act,  there 
ought  to  be  some  degree  of  conformity  to 
the  rule  in  pleading  all  material  records 
and  documents  referred  to  in  the  petition. 
But  where  a  case  has  had  a  right  result 
In  the  conrt  below  on  tbe  merits,  we  do 
not  feel  called  upon  to  reverse  tbe  Judg- 
ment simply  because  that  court  may  have 
been  too  liberal  to  one  of  the  parties,  in 
dispensing  with  tbe  formality  of  annexing 
exhibits  to  the  pleadings.  There  Is  no 
probability  that  the  defendants  were  on- 
acquainted  with  the  contents  of  the  record 
in  the  curamon-law  case,  or  that  they  suf- 
fered any  substantial  injury  or  disadvan- 
tage in  tbe  omission  to  set  It  out  aa  an  ex- 
hibit. 

7.  Tbe  verdict  of  the  Jury  was  as  fol- 
lows: "We,  the  Jury,  find  verdict  for 
plaintiff,  principal  $278.76,  interest  f97.60. ". 
On  this  verdict  the  court  entered  up  a 
decree  to  the  effect  that  the  debt  Is  that  of 
the  Antioch  Baptist  Church;  tbat  tbe 
property  Is  subject  thereto ;  that  tbe  debt 
be  a  Hen  upon  It;  that  tbe  sheriff  levy 
upon  it  under  and  by  virtue  of  tbe  decree, 
.expose  it  to  sale  according  to  law,  and 
execute  title  to  the  purchaser;  that  oat 
of  the  proceeds  of  sale  the  debt  and  all 
costs  be  discharged,  and  tbat  tbe  over- 
plus, if  any,  be  paid  over  to  the  trasteee  of 
the  church;  also  that  the  defendants  be 
perpetually  restrained  and  enjoined  from 
disturbing,  or  in  any  way  interfering 
with,  the  title  of  said  property,  or  tbe  sale 
thereof,  until  the  debt  and  costs  be  paid 
off  and  discharged.  This  decree  Is  ex- 
cepted to  as  going  beyond  the  verdict,  (ud 
as  being  unwarranted  thereby  In  the  light 
of  the  pleadings.  On  looking  into  the  an- 
swer, we  find  that  It  raised  but  one  mate- 
rial issue,  the  other  material  facts  being 
expressly  or  by  fair  implication  admitted. 
The  answer  insisted  that  the  note  on 
which  the  Judgment  at  law  was  recovered 
was  given  and  received  in  full  satisfaction 
and  extinguishment  of  the  debt  doe  from 
the  church  to  the  pastor  for  his  services, 
and  that  the  note  was  executed  by  the 
makers  as  individuals,  and  not  as  officers 
of  the  church ;  also  that  they  were  sued 
as  individuals,  and  Judgment  recovered 
against  them  accordingly.  The  Jury  hav- 
ing fonnd  in  favor  of  the  plaintiff,  they 
must  necessarily  have  determined  that  tbe 
note  was  not  given  In  extinguishment  of 
the  debt.  This  was  enough  to  warrant 
the  court  In  decreeing  appropriate  relief 
adapted  to  the  allegations  of  the  petitlnn 
and  the  admissions  of  tbe  answer.  We 
fail  to  perceive  that  the relM awarded waa 
inappropriate  or  otherwise  illegal.  The 
decree  devotes  the  property  to  th«pa^> 
ment  of  the  debt  by  Judicial  sale  through 
the  sheriff,  and  directs  the  surplus  pro- 
ceeds, If  any,  to  be  paid  over  to  the  trus- 
tees of  the  church.  We  think  the  decree, 
as  a  whole,  was  a  proper  one.  Jodgmeni 
affirmed. 
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BowBM'B  Adm'b  et  at.  t.  Bowbn'*  Adm'b 
et  aj. 


(Suprems  Court  of  Appeals 
6,  iS9l.) 


ttf  Fbvfnio.    Feb. 


WlIXS— ComTRVOnON— RBICAINSBB8. 

Testator  devised  all  his  property  to  bis 
wife  "for  and  during  her  life, "  but  provided  that 
she  might  sell  and  convey  the  real  estate  and  re- 
ceive the  purchase  money,  and  sell  and  use  lUl 
the  personal  property,  and  buy  and  sell  with  the 
proceeds  such  ivoptfty  for  her  own  comfort  and 
oonvenieooe  as  she  might  clioose,  without  ao- 
conntability  to  any  one;  and  further  provided: 
"In  fact,  during  the  life  of  my  said  wife  I  wish 
her  to  possess  and  enjoy  the  said  property  as  If 
she  enjoyed  a  fee-simple  and  absolute  estate. " 
field,  that  the  wife  took  the  absolute  title,  and 
a  remainder  over  was  void  for  repugnancy. 

Little  A  Little  and  T.  R.  B.  Wright,  tor 
appellants.  Idarye  A  Fitxliagb  and  A.  B. 
Rawiiaga,  tor  appellees. 

Lact,  J.  This  to  an  appeal  from  a  de- 
creeot  tbecircultcoortol  Frederlcksburjirb, 
rendered  on  the  27tb  Say  of  June,  1889. 
Tbe  controversy  Is  concerning  the  will  of 
William  P.  Bowen,  deceased,  and  the  ap- 
peal is  taken  from  a  decree  of  the  said  cir- 
cuit court,  construing  thesame.  The  will, 
BO  far  as  it  Is  Involved  In  this  controversy, 
is  as  follows:  "After  the  payment  of  all 
my  Just  debts,  I  give,  devise,  and  heqneatb 
to  my  wife,  Adelaide  Bowen,  all  my  es- 
tate, real,  personal,  and  mixed,  for  and 
during  ber  life;  and  It  is  my  wisb  and  de- 
sire that  my  said  wife  may  sell  and  con- 
vey my  real  estate,  and  receive  the  pur- 
chase money  tberelor,  sell  and  use  all  my 
personal  property,  and  buy  and  sell  with 
the  proceeds  such  property  tor  her  own 
comfort'  and  convenience  as  she  may 
cboose,  without  accountability  to  any 
person  whatever.  In  fact,  during;  the  life 
of  my  said  wife,  I  wish  her  to  possess  and 
enjoy  the  said  property  as  It  she  enjoyed 
a  fee-simple  and  absolute  estate  therein. 
If,  however,  at  the  death  of  my  said  wife, 
any  of  the  said  property  shall  remain,  I 
wisb  the  same  to  be  divided  equally  be- 
tween all  ray  nephews  and  nieces  who  may 
be  living, "etc.  The  wife  died  Intestate 
and  childless,  and  the  controversy  Is  be- 
tween the  nephews  and  nieces  of  the  tes- 
tator and  the  next  of  kin  and  heirs  at  law 
of  the  deceased  wife. 

The  question  Is,  what  estate  did  the 
wife,  Adelaide  Bowen,  take  under  this 
will?  The  circuit  court,  construing  the 
said  will  of  William  P.  Bowen,  decided 
that  the  said  Adelaide  Bowen  under  the 
said  will  took  the  absolute  estate  in  tee- 
simple  In  said  property,  and  that  the  re- 
mainder to  bis  nephews  and  nieces  Is  re- 
pugnant end  void.  From  this  decree  the 
appellants,  who  are  the  nephews  and 
nieces  and  those  claiming  under  them, 
have  appealed  to  this  court. 

The  questions  involved  In  this  case  are 
not  new  in  this  court,  and  by  what  may 
be  regarded  as  the  settled  rule  of  construc- 
tion in  sncb  cases  the  decree  appealed  from 
is  plainly  right.  The  whole  will  must  be 
taken  and  considered  together;  and, while 
the  words,  "for  and  during  ber  life,  "stand- 
ing alone,  wonld  Indicate  an  intention  to 
give  a  life-estate  only,  the  subsequent  pro- 
visions, "my  aald  wife  may  sell  and  convey 


my  real  estate  and  receive  the  purchase 
money  therefor, "  and  "sell and  use  all  my 
personal  property,"  "buy  and  sell  with 
the  proceeds  such  property,  tor  her  own 
comfort  and  convenience,  as  she  may 
choose,  without  accountability  to  any  per- 
son whatever, "  Indicate  a  gift  of  tbe  whole 
property.  And  the  words,  "In  tact,  dur- 
ing the  lite  of  my  said  wife  I  wish  her  to 
possess  and  enjoy  the  said  property  as  if 
she  enjoyed  a  fee-simple  and  absolute  es- 
tate,"  fully  express  a  gift  of  the  absolute 
property.  So  that  she  not  only  had  the 
right  to  "sell  and  use   all   my   personal 

Property,"  (there  was  no  real  estate  left 
y  the  testator,)  a  right  of  absolute  dis- 
posal, but  she  was  to  possess  and  enjoy 
a  tee-simple  and  absolute  estate  therein. 
This  was  an  absolute  gift  of  the  property. 
Then  the  added  words,  attempting  to  dis- 
pose of  what  bad  been  already  given,  as, 
''It,  however,  at  tbe  death  of  my  said  wife, 
any  of  tbesaid  property  shall  remain,"  the 
same  to  go  to  persons  indicated,  are  In- 
operative and  v6m  for  repugnancy ;  noth- 
ing more  than  tbe  whole  can  be  given. 
Having  given  all,  nothing  more  remained 
In  the  testator  to  give.  And  bis  language, 
"  If,  however, "  etc., "  any  ot  the  said  prop- 
erty shall  remain,"  indicate,  and,  accord- 
ing to  some  of  the  decisions,  standing 
alone,  would  be  sufflclent  to  indicate,  an 
intention  in  the  testator  that  his  wife 
should  have  the  absolute  power  of  dis- 
posal, which  is  inconsistent  with  the  gift 
ot  a  life-estate  or  any  limited  estate  less 
than  the  absolute  property.  See  the  case 
ot  Hall  V.  Palmer,  ante,  61S,  (recently  de- 
cided in  this  court,  and  not  yet  offlrially 
reported,)  and  the  cases  cited;  Brown  v. 
George,  6  Qrat.  424;  M.  E.  Church  v.  Cal 
vert,  32  Grat.  357;  Carr  v.  Effluger,  78  Va. 
1»7;  Cole  V.Cole,  79  Va.  261.  The  casev 
cited  by  counsel  as  per  contra  of  Johns  v. 
Johns,  86  Va.333.10  8.  E.Rep.  2,  and  Miller 
V.  Potterfleld,  86  Va.  876, 11  8.  E.  Rep.  486. 
are  not  In  conflict,  but  are  distinguished 
from  this  case  and  the  cases  cited  by  the 
circumstances  that  In  Johns  v.  Johns,  su- 
pra, the  power  ot  disposarwas  not  abso- 
lute in  the  first  taker  for  ber  sole  benefit, 
but  also  for  the  benefit  of  the  children; 
and  in  Miller  v.  Potterfield,  tor  the  benefit 
not  ot  herself  alone,  but  of  a  named  ben- 
eficiary, Wiiliara  Garrett.  We  are  ot  opin- 
ion that  tbe  decree  ot  the  circuit  court  ap- 
pealed from  here  is  without  error,  and  the 
same  must  be  affirmed. 


(STTa.  442) 

Babbett  et  al.  ▼.  Wilkinson. 

(Supreme  Court  of  AppeaU  of  Virginia.    Ftlb. 
6, 1891.) 

JuDOMjnm— SATisrAonoH— Bvmntos. 

In  a  creditor's  suit  appellee  filed  a  claim, 
evidenced  by  a  Judgment,  which  was  resisted  on 
the  ground  that  it  bad  been  paid.  The  debtor 
testified  that  he  had  paid  it  by  a  debt  due  to 
him  from  appellee,  but  was  not  corroborated. 
Appellee  testffled  that  it  had  not  been  paid,  and 
prodaoed  receipts  to  show  how  he  had  otherwise 
paid  his  debt  It  also  appeared  that  at  the  time 
it  was  alleged  to  have  been  so  satisfied  appellee 
had  assigned  it  as  collateral  for  a  debt  to  a  third 
person,  afterwards  taking  a  reassignment  Held, 
that  a  finding  that  the  Judgment  was  unpaid  was 
proper. 
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(S.C. 


J.  W.  Caldwell,  tor  appellant.  Walker  A 
Walker,  tor  appellees. 

LiAnr,  J.  This  Is  an  appeal  from  a  de- 
cree ot  the  clrcait  conrt  of  Wythe  connty, 
rendered  at  the  September  term,  1889.  In 
a  creditor's  suit  pending  against  the  ap- 
pellants the  appellee  filed  a  claim  for  a 
debt  evidenced  by  a  Judgment  upon  which 
execution  had  been  issued.  The  appel- 
lants insisted  that  the  Judgment  had  been 
paid,  but  the  commissioner  to  whom  the 
cause  had  been  referred  reported  the  Judg- 
ment as  a  subsisting  and  unpaid  Hen  on 
the  lands  ot  the  defendants,  and  upon  ex- 
ceptions to  the  said  report  the  circuit 
court  ovemiled  the  exceptions  to  the  com- 
missioner's report,  and  confirmed  the 
same,  and  rendered  a  decree  against  the 
debtor  for  the  enforcement  ot  the  said 
Judgment,  whereupon  the  appellant  ap- 
plied for  and  obtained  an  appeal  to  this 
court. 

The  sole  question  raised  in  the  record  Is 
one  of  fact, — whether  the  said  lodgment 
has  been  paid  or  not.  The  debtor  alleges 
in  his  deposition  that  it  had  been  paid  in 
full,  and  by  a  debt  duetoblmfrom  Wilkin- 
son. But  Wilkinson  denies  this,  and  shows 
by  several  receipts  how  he  paid  the  said 
debt.  The  explanation  why  the  judgment 
was  not  paid  in  that  way,  paid  by  Wilkin- 
son, 1h  clear  and  reasonable.  Being  him- 
self Indebted  at  that  tlpieto  a  third  party, 
he  had  assigned  this  judgment  as  collat- 
eral, and  did  not  have  the  right  to  offer 
it  for  his  debt;  but,  the  Judgment  not  be- 
ing paid,  he  had  taken  it  back  upon  reas- 
signment, and  paid  the  debt  be  owed  oth- 
erwise, and  now  sought  to  enforce  it  if  he 
could.  The  commissioner  considered  the 
conflict  between  these  two  men,  and,  Bar- 
rett being  entirely  tmsustalned, as  he  says, 
and  Wilkinson  corroborated  by  his  re- 
ceipts, derided  in  favor  of  Wilkinson,  and 
the  circuit  court  took  the  same  view,  and, 
we  think,  rightly  so.  The  judgment  is  not 
barred,  although  nearly  so,  and  there  is 
nothing  in  the  claim  that  It  was  very  old. 
Upon  the  whole  case  we  are  of  opinion  to 
afllrm  the  decree  appealed  from. 


(M  S.  C'tS) 

8nn>80N  T.  Chebrt  et  al. 

(3ut»rarM  Court  €f  South  Carolina.   Feb.  ti 
1891.) 

WnXS— SSTATM  DSVISBD— RsiCAntSIRS. 

1.  A  will  provided:  "I  give  •  •  •  unto 
BIT  tbree  sons  *  •  *  an  equal  share  and  alike 
all  myplantatlen.  •  •  •  subject  to  the  follow- 
ing oonditloas,  vix. :  That  they  •  •  •  pay  all 
my  Just  debts;  that  when  any  one  of  them  dies 
his  part  to  go  to  the  survivors;  and,  if  two  dies, 
their  part  falls  to  the  survivors  of  the  three 
above  named;  and  should  they  all  aie,  then  to 
my  unmarried  daughters  living  at  the  time,  In 
common;  and  as  each  girl  marries  or  dies,  then 
her  part  to  her  unmamed  sisters  living  at  the 
time;  and  when  the  last  girl  marries  or  die,  then 
to  lie  equally  divided  among  all  the  surviving 
brothers  and  sisters,  or  to  the  heirs  of  their  body, 
if  dead,  to  them  and  their  heirs  forever. "  Two 
sons  died  unmarried,  and  intestate  before  tes- 
tatrix, and  one  son,  foor  daughters,  and  a  grand- 
child, issue  of  a  predeceased  son,  survived  her. 
Three  daughters  had  married  before  the  death  of 
testatrix,  and  one  of  them  died  without  issue,  be- 
fore the  death  of  the  surviving  son.  This  son 
took  possession,  and  subsequently  died  leaving 


issue,  hot  the  other  daughter  mairled  before  Us 
death.  Held,  that  the  will  limited  the  estate 
given  to  the  three  sons  to  an  estate  for  thairjoint 
lives,  and  the  life  of  the  survivor  of  them,  and 
that  the  surviving  son  took  only  an  estate  fcr 
Uf e. 

8.  The  intervening  limitation  to  the  unmar- 
ried daughters  having  failed,  becanse  Uiere  were 
no  onmarried  daughters  capable  of  taldog,  the 
ulterior  limitation  to  "all  the  surviving  brothers 
and  sisters,  to  the  heiis  of  their  ho^;  if  dead, 
to  them  and  their  heiis  forever,"— took  effect, 
under  which  the  issue  of  said  surviving  aon  wero 
entitled  to  share  in  the  estate  with  the  three  anr- 
viving  sisters. 

Appeal  from  common  pleas  clrenlt  court 
ot  Chester  county ;  Wallace,  Judge. 

Bart  <e  Hart,  for  appellants.  Gilea  J. 
Patterson,  tor  respondent. 

McTteb,  J.  Some  time  in  October,  IMS, 
one  Deborah  Cherry  departed  this  lite, 
having  first  duly  made  nnd  executed  her 
last  will  and  testament,  which  waa  ad- 
mitted to  probate  on  the  Ist  ot  November, 
1869,  and  on  the  same  day  letters  testa- 
mentary were  Issued  to  her  son  William 
Cherry,  who,  as  her  executor,  on  the  6tta 
of  January,  1870,  made  his  final  retnm, 
as  to  the  disposition  of  the  personal  es- 
tate, of  testatrix,  showing  that  the  whole 
thereof,  after  deducting  the  expenses  ot 
administration,  was  equally  divided 
among  the  four  daughters  of  the  testa- 
trix, as  provided  by  the  fourth  clause  ot 
her  will.  The  controversy  In  this  case 
arises  nnder  the  first  clause  ot  the  will, 
which  reads  as  follows:  "I  give,  be- 
queath, and  devise  unto  my  three  sons, 
William,  Isaiah  Jameson,  and  John  Hemp- 
hiU  Cherry,  an  equal  share  and  alike  all 
my  plantation  of  land,  situate  •  ■  • 
subject  to  the  following  conditions,  vis.: 
That  they,  the  said  tbree,  pay  all  my 
just  debts;  secoadljr,  that  when  anyone 
of  them  dies  bis  part  to  go  to  the  surviv- 
ors; and  it  two  dies,  then  their  part  falls  tu 
the  survivor  of  the  tbree  above  named; 
and  should  they  all  die,  then  to  my  un- 
married daughters  living  at  the  time  la 
common;  and  as  each  girl  marries  or  dies, 
then  her  part  to  ber  unmarried  sister  or 
sisters  living  at  the  time;  and  when  the 
lastglrl  marries  or  dies, then  to  be  equally 
divided  among  all  the  surviving  brotbera 
and  sisters,  or  to  the  heirs  ot  their  body, 
It  dead,  to  them  and  their  heirs  forever.* 
The  facts  are  all  conceded,  and  are  ae 
follows:  The  two  sons,  Isaiah  Jameson 
and  John .  Hemphill,  named  In  the  wUI, 
died  unmarried  and  Intestate  before  the 
testatrix,  who  at  her  death  left  surviving 
her  the  following  named  children,  vis.: 
William  Cherry,  Sarah  Wylle,  Margaret 
Smith,  Elisa  Jane  Simpson,  and  Eleanor 
C,  who  subsequently  intermarried  with 
M.  O.  Boyle,  and  a  grandchild,  Blla  H. 
Cherry,  a  daughter  of  Elijah  Cherry,  a 
predeceased  son  ot  testatrix,  who  subse- 
quently intermarried  with  Oeorge  Schorb. 
Margaret  Smith,  one  of  the  children 
above  named,  and  her  husband,  are  both 
dead,  leaving  no  lawful  issne.  William 
Cherry  went  Into  possession  ot  the  land 
In  question  on  the  death  of  the  testatrix, 
and  so  continued  until  his  death,  which 
occurred  in  1889;  and  his  widow,  Ann,  and 
bis  two  sons,  William  J.  and  .iamea  M. 
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Cherry,  rtOl  retain  tbe  poBsesBlon  of  the 
same.  At  the  time  of  tbe  death  of  the 
testatrix,  all  of  herdanKbtera  were  married 
except  Eleanor  C,  and  she  intermarried 
with  Boyle  before  the  death  of  William 
Cherrv.  This  action  was  commenced  by 
tbe  plaintlQ  on  the  \Otb  of  February,  1890, 
against  her  two  Bisters,  Sarah  Wylie  and 
Eleanor  C.  Boyle,  Ann  Cherry,  the  widow, 
and  William  J.  Cherry  and  J.  M.  Cherry, 
the  sons  of  the  deceased  brother.  William 
Cberry,  and  Ella  H.  Schorb,  the  daughter 
of  her  brother  £Il]ah,  who  predeceased  the 
testatrix,  asking  that  the  land  mentioned 
in  the  first  clause  of  the  will  be  partitioned 
between  herself  and  her  two  sisters,  Mrs. 
Wylie  and  Mrs.  Boyle.  The  defendants 
Ann  Cherry  and  her  two  sons,  William  J. 
and  James  M.,  answered,  claiming  that, 
under  a  proper  construction  of  the  will 
of  Deborah  Cherry,  tbe  land  In  question 
vested  In  fee-simple  in  William  Cherry,  and 
they,  as  his  only  heirs  at  law,  were  enti- 
tled to  have  the  same  partitioned  among 
tbemselTee,  to  the  exclusion  of  all  of  the 
other  parties.  The  other  defendants  filed 
no  answers.  The  circuit  judge  held 
"that,  by  tbe  terms  of  the  will  of  Deb- 
orah Cherry,  her  three  sonn,  William, 
Isaiah  Jameson,  and  John  Hemphill,  in 
case  they  had  all  survived  testatrix,  and 
paid  her  debts,  would  have  taken  the  land 
with  equal  interest  for  their  Joint  lives, 
with  the  right  of  survivorship  among 
them ;  that  the  devise  to  Isaiah  Jameson 
and  .Tobn  Hemphill  lapsed  by  reason  of 
their  deaths  In  the  life-time  of  testatrix; 
that  Wm.  Cherry's  right  to  the  whole  of 
said  land  for  his  life,  and  as  survivor  of 
his  two  brothers,  vested  at  the  death  of 
tbe  testatrix;  that  at  the  death  of  Wm. 
Cherry,  In  1889,  there  were  no  unmarried 
daughterordanghters  of  testatrix  to  take 
nnder  the  devise  to  unmarried  daughters; 
and  that  the  land  thereupon  passed  to 
those  en  titled  to  take  when  all  single  daugh- 
ters had  married  or  died, — that  Is,  to  tbe 
survivinR  brothers  and  sisters  of  William 
Cberry,  the  life-tenant."  And  as  the  plain- 
tlO  and  her  two  sisters  were  then  the  only 
enrvlving  children  of  the  testatrix,  they 
alone  were  en  titled  to  take:  the  word8,''or 
to  the  heirs  of  their  body  it  dead, "  not  being 
sufficient  to  let  In  the  two  sons  of  William 
Cberry;  and  he  therefore  rendered  Judg- 
ment that  the  land  be  partitioned  be- 
tween the  plaintiff  and  the  defendants 
Sarah  Wylie  and  Eleanor  C.  Boyle,  In 
equal  shares.  From  this  Judgment  the 
defendants  William  J.  Cherry,  James  M. 
Cherry,  and  Ann  Cherry  alone  appeal,  up- 
on tbe  several  grounds  set  out  in  the  rec- 
ord, which  need  not  be  repeated  here,  as 
tbe  appeal  really  raises  but  two  questions: 
(1)  As  to  tbe  nature  of  tbe  estate  which 
William  Cherry  took  under  the  first  clause 
of  the  will,  and  which  upon  his  death,  as 
the  appellants  claim,  descended  to  them 
as  his  heirs  at  law;  (2)  whether  his  two 
sons,  as  heirs  of  his  body.  In  tbe  event 
it  should  be  held  that  the  estate  of  Will- 
iam Cherry  terminated  with  his  life,  are 
entitled  to  come  in  under  the  ulterior  limit- 
ation In  the  will. 

It  Is  very  obvious,  from  tbe  language  of 
the  will,  the  f  rst  clause  of  which  has  been 
copied  above  precisely  as  it  appears  in 


the  "case,"  that  the  testatrix.  In  draw- 
ing her  will,  was  Inopa  consilti,  and  haa 
expressed  her  wishes  in  homely,  inartlRtio 
phrase;  but  nevertheless  it  seems  to  ns 
that  she  has  made  her  intention  sufficient- 
ly plain  to  enable  us  to  carry  it  into  effect. 
The  scheme  of  the  testatrix  manifestly  was 
that  her  land  should  go  to  her  three  sons, 
with  the  right  of  survivorship  among 
them ;  and,  in  the  absonce  of  any  other 
provision,  we  suppose  the  lust  surviving 
son  would  have  taken  an  estate  in  fee- 
simple,  notwithstanding  the  absence  of  the 
technical  word  usually  employed  to 
create  such  an  estate.  But  the  will  does 
not  stop  there.  Un  the  contrary,  it  pro- 
ceeds to  declare  the  disposition  that  shall 
be  made  of  the  land  after  the  death  of  all 
three  of  the  sons;  and  this  clearly  limits 
the  estate  given  to  the  threesons  to  an  es- 
tatetor  their  Joint  lives,  and  tbe  life  of  the 
survivor  of  them.  It  Is  contended,  how- 
ever, by  appellants,  that  the  right  of  sur- 
vivorship among  the  three  sons  must  be 
determined  by  reference  to  the  time  of  the 
death  of  the  testatrix,  and  not  to  any 
other  event;  and  that  the  true  construc- 
tion of  the  will  Is  that  the  testatrix  In- 
tended to  give  the  land  to  all  three  of  her 
eons,  if  they  all  survived  her,  and.  If  not, 
then  to  such  of  them  as  did  survive  her, 
and  that  the  ulterior  limitations  over 
were  not  to  take  effect  unless  all  three  of 
her  sons  died  during  her  lUe-time.  This 
view  would,  it  seems  to  us,  entirely  defeat 
the  Intention  of  the  testatrix,  and  cannot, 
therefore,  be  adopted.  She  manifestly  in- 
tended to  give  each  of  her  three  sons  an 
equal  Interest  In  the  laud,  but  it  was  up- 
on the  condition  "that  they  the  said 
three  pay  all  my  Just  debts,"  and,  as  this 
condition  could  not  be  performed  until 
after  her  death,  it  is  clear  that  the  testa-. 
trix,  in  making  this  provision  for  her  three 
sons,  did  not  contemplate  the  death  of  ei- 
ther of  them  during  her  own  life-time. 
With  this  Idea  in  ber  mind,  she  then  pro- 
ceeds to  make  provision  for  an  event  which 
is  inevitable  to  all  men, — the  death  of  one 
or  all  of  ber  sons, — and  commences  the 
provision  with  these  words:  "When  any 
one  of  them  dies,  his  part  to  go  to  the 
survivors,"  etc.  The  use  of  the  word 
"when"  is  significant,  and  may  apply  to 
a  death  either  beiore  or  after  the  death  of 
tbe  testatrix,  and  should  therefore  be  con- 
strued as  signifying  a  death  at  any  time, 
as  there  is  nothing  to  limit  its  significa- 
tion to  any  particular  time.  The  te^ita- 
trIx  having  thus  given  the  land  to  ber 
three  sons  upon  a  condition  binding  on 
all  of  them,  which  could  not  well  be  per- 
formed until  after  her  death,  and  manl- 
festly  contemplating  tbe  inevitable  event 
of  death,  proceeds  to  declare  hrr  will  as 
to  the  disposition  of  tbe  land  when  that 
inevitable  event  shall  occur  to  one  or  all 
of  them, — "when  any  one  ol  them  dies, 
his  part  to  go  the  survivors;  and  it 
two  dies,  then  their  part  falls  to  the  sur- 
vivor of  the  three  above  named;  and 
should  they  all  die,  then  to  my  unmar* 
ried  daughters, "  etc.  It  Is  quite  true,  as 
regarded  by  counsel,  thai  the  words  "if* 
and  "should,"  as  used  in  the  foregoing 
quotation  from  the  will,  being  words  of 
contingency,  applied  to  an  event— death- 
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whteh  was  certain  to  occor.  would  tend 
to  Kbow  that,  in  the  absence  of  any  other 
period  indicated,  the  testatrix  had  in  her 
mind  the  contingency  of  the  death  of  one 
or  all  of  her  sons  during  herown  life-time; 
and  there  would  be  much  force  in  this 
view  if  there  was  nothing  else  in  the  will 
to  Indicate  a  contrarj'  intention.  But  it 
will  be  obserred  that  the  testatrix,  after 
having  given  the  land  to  the  three  suns 
upun  a  condition  not  to  be  performed  in 
ber  ure-tluie,  thereby  Rhowing  thnt  her 
mind  was  contemplating  a  condition  of 
things  alter  her  death.  Immediately  pro 
ceeds  to  declare  what  shall  bn  the  diupDsi- 
tlon  of  the  property  "when  any  one"  of 
her  thrpe  sons  dies, — that  his  part  shall 
go  to  the  survivors, — which  plainly  im- 
plies that  the  part  of  the  one  dying  shall 
go  to  those  who  may  survive  the  event 
upon  which  such  part  shall  go  over;  and 
the  manifest  object  of  the  language  which 
follows,  in  which  the  words  relied  on  by 
the  counsel  for  appellant  are  fuund,  was 
to  declare  specitically  what  hud  already 
been  declared  by  the  more  general  terms, 
"when  any  one  of  them  dies, "  that  upun 
the  death  of  each  son  his  part  shuuld  go 
to  the  survivors  or  survivor,  and  that  up- 
on  the  death  of  the  last  survivor  the 
property  should  go  over  to  the  unmarried 
daughters  living  at  that  time,  "and  when 
the  last  girl  marries  or  dies,  then  to  be 
equally  divided  among  all  the  surviving 
brothers  aud  sisters,  or  to  the  heirs  of 
their  l>ody.  if  dead,  to  them  and  their  heirs 
forever.  *  Looking  alone  to  the  language 
used  by  the  testatrix,  it  seems  to  us  that 
this  is  the  true  construction  of  the  will ; 
but  we  think  it  is  alHO  supported  by  the 
rules  deducible  from  decided  cases. 

We  do  not  think  thut  there  ran  be  a 
doubt  that  the  intention  was  that  the  sun 
who  died  first  Hhould  take  an  esrate  for 
Ms  life  only,  with  remainder  to  his  surviv- 
ing brothers,  for  no  other  construction 
can  be  placed  upim  the  lansuage,  "  when 
any  one  of  them  dies,  his  part  to  go  to  the 
survivors."  If,  therefore,  all  three  of  the 
sons  had  survived  the  testatrix,  we  do  not 
see  how  the  conclusion  could  be  escaped 
that  when  the  first  of  the  three  died  his 
part  would  go  to  the  other  two  as  bis  sur- 
vivors; and,  as  it  was  manifestly  the  in- 
tention to  put  the  three  sons  precisely  up- 
on the  same  footing,  we  see  no  reason  to 
doubt  tliat  the  same  rule  would  apply  to 
each  of  the  three  when  they  died.  Now, 
the  rule  seems  to  be  well  settled  that, 
when  a  testator  gives  property  to  one  for 
iife,  with  remainder  to  his  surviving  chil- 
dren, the  death  of  the  life-tenant,  and  not 
that  of  the  testator,  is  the  period  which 
must  belooked  to  in  order  to  determine  who 
are  to  take.  Evansv.  Oodbold.OItich.  Eq. 
26;  iSchoppertv.Qlllam,  Id.  83;  Koundtree 
T.  Koundtree,  26  S.  C.  450,2  8.E.  Rep.  474. 
It  seems  to  us  therefore  that  there  was 
no  error  on  the  part  of  the  circuit  Judge  in 
holding  that  William  Cherry  took  an  es- 
tatefor  iife  only,  and  that  upon  his  death 
tbe  land  in  controversy  passed  under  the 
ulterior  limitation,  there  being  no  unmar- 
ried daughters  at  the  time  capable  of  tak- 
ing under  the  intervening  limitation  in 
their  favor. 

The  only  remaining  inquiry  Is,  who  are 


the  persons  entitled  to  take  under  the  ol- 
terior  limitation?  and  upon  this  point  wb 
cannot  agree  with  bis  honor,  tbe  circnit 
Judge.  The  language  in  wbipb  tbia  limita- 
tion is  expressed  is  somev^hatobaenre  and 
peculiar,  but  the  lusurmonotable objection 
to  tbe  view  adopted  by  the  circait  Judge 
is  that  it  wholly  ignores  some  of  the  im- 
portant words  used  by  the  testiltrix  in  de- 
fining tbe  beneficiaries  under  this  limita- 
tion. In  tbe  events  which  have  occurred 
the  property  in  question  is  "  to  be  equally 
divided  among  all  the  surviving  brotheia 
and  sisters,  or  to  the  heirs  of  their  body, 
if  dead,  to  them  and  their  heirs  forever." 
By  confining  tbe  benefits  of  this  provision 
to  the  three  surviving  sisters,  (all  the 
brothers  being  dead.)  the  wurtis,  "or  to 
the  hnirsof  theirbody.if  dead,"are  entirely 
lgnore«l,  in  contravention  of  the  weli-set- 
tle<l  rule  that  in  construing  a  will  force 
and  effect  must,  if  practicable,  tieirivea  to 
all  the  words  nsed  by  the  testatrix.  The 
construction  adopted  below  would  have 
been  precisely  the  same  If  these  words  had 
not  been  found  in  the  will,  and  the  clanse 
had  rea<l,"to  be  equally  divided  among 
ail  the  surviving  brothers  and  sisc^rs.  to 
them  and  their  heirs  forever."  But  the  tes- 
tatrix has  used  the  wonis  In  question,  and 
it  must  be  assumed  that  she  employed 
them  for  some  purpose.  It  could  not  have 
been  for  the  purpose  of  fixing  the  charac- 
ter of  the  estates  which  tbe  surviving 
brothers  and  sisters  were  to  take,  as  a 
fee  conditional,  for  that  would  have  been 
wholly   inconsistent    with    tlie    idea   ex- 

firessed  by  the  wonls  immediately  follow- 
ng,  "to  them  and  their  heirs  forever."  fix- 
ing the  character  of  tbe  estate  as  a  fee- 
simple.  We  must  therefore  look  for  some 
other  purpose,  and  the  only  one  that  we 
can  conceive  of  is  that  the  testatrix  In- 
tended by  these  words  to  substitute  tbB 
heirs  of  the  body  of  any  deceased  brother 
or  sister  in  the  place  of  such  deceased. 
The  testatrix,  having  designated  tbe  class 
which  were  to  take  by  the  terms  "sorviv- 
ing  brothers  and  sisters,"  was  manifestly 
not  satlHtied  with  such  limited  designa- 
tion, and  therefore  added  tbe  words,  "or 
to  the  heirs  of  tlieir  body.  If  dead."  for  the 
very  purpose  of  enlarging  tbe  claas,  so  aa 
to  Include  the  heirs  of  the  body  of  any 
brother  or.  sister  who  may  have  died. 
This  view  is  directly  sustained  by  tbe  case 
of  Anderson  v.  Smoot,  Speer,  Eq.  812.  Id 
that  case  the  testator  gave  certain  prop- 
erty to  his  wife  for  lite,  and  directed  that 
the  same,  at  her  death,  should  retam  to 
bis  estate,  and  "be  equally  divided  among 
mysurviving  children,  or  tha  beira  of  their 
bodies,  share  and  share  alike. " .  Tbe  con- 
troversy was  between  such  of  the  cblldreo 
as  survived  the  wife,  aud  tbe  heirs  of  the 
bodies  of  two  of  the  children  who  prede- 
ceased the  wife,  and  it  was  held  that  the 
heirs  of  the  bodies  of  tbe  two  children 
who  bad  predeceased  the  life-tenant  were 
entitled  to  share  in  the  remainder.  Tha 
language  used  by  Dunkin,  Ch..  in  deliver- 
ing the  opinion  of  the  court,  is  so  appro- 
priate to  the  present  case  as  to  warrant 
a  liberal  quotation.  That  distinguished 
chancellor,  after  adverting  to  the  fact  that 
the  will  in  that  case  (as  well  as  in  this) 
was  manifestly  drawn  by.  one  who  was 
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Dot  an  expert,  and  therefore  its  laniroage 
■bould  receive  the  ordinary  interpretation, 
and.  If  poMKlble.  every  word  should  be  siv* 
en  ItB  full  fon-e  and  effect,  proceeds  to  say : 
**  It  is  insisted  •  •  •  that,  by  the  prop* 
er  construction  of  the  will,  the  survlTur- 
ablp  muHt  be  held  to  relate  to  the  death  of 
the  tenant  for  life,  and  the  defendants 
were  therefore  entitled  iu  remainder  to  the 
exclusion  of  complainants.  This  cnnetrac- 
tion  ean  only  beneflt  the  defendants  by 
disreganlinK  the  lattet  branch  of  the  sen- 
tence. Conceding  that  tlie  survivorship 
refers  to  the  period  of  the  termination  of 
tbe  lite  estate,  what  is  meant  by  the  alter- 
native provision,  'or  the  heirs  of  their 
bodies? '  Certainly,  not  the  heirs  of  the 
bodies  of  the  eurvlvlnK  children.  AKsIn,  If 
only  the  surviving  children  could  take, 
and  all  had  died,  pending  tbe  life-estate, 
leaving  children,  these  children  could  take 
nothing  as  purchasers  under  their  grand- 
father's will,  because  the  parents  did  not 
survive  the  tenant  tor  lite.  The  court 
would  not  adopt  such  construction  except 
from  necessity.  As  the  teruis, '  or  the  heirs 
of  tlieir  bodies,'  cannot,  sensibly,  be  con- 
aimed  to  mean  heirs  of  the  bodies  of  tbe 
children  then  Id  mse,  it  Is  proper  to  in- 
quire whether  they  are  susceptible  of  a 
different  interpretation  witnout  doing  vi- 
olence toestabllshed  rules.  *  *  *  Itseems 
to  the  court  that  this  provision  was  In- 
tended for  such  of  the  children  as  might 
survive  the  tenant  for  life,  and  for  the 
heirs  of  the  bodies  (or  children)  of  those 
who  might  not  have  so  survived.  This 
gives  full  effect  to  the  term  'or,'  used  in  its 
natural  senHc.  When  a  distribution  is  di- 
rected among  his  surviving  children,  or 
the  heirs  of  their  bodies.  It  is  equivalent 
to  saying,  'among  my.  children  who  may 
■urvlve,  or  the  heirs  of  the  bodies  of  those 
who  may  not  survive;'  for  no'  children 
could,  at  that  time,  have  heirs  except 
those  who  had  not  survived.  To  give  any 
effect  to  the.  alternative  expression,  and 
to  the  latter  part  of  the  sentence.  It  must 
be  construed  to  refer  to  the  heirs  of  tlie 
bodies  of  the  children  who  had  predeceased 
the  tenant  for  life."  It  is  impossible  to 
distinguish  the  case  now  under  considera- 
tion from  that  Just  cited,  and  it  Is  there- 
tore  conclusive.  It  seems  to  us  that  there 
was  prror  on  the  part  of  the  circuit  Judge 
In  excluding  the  children,  heirs  of  the  body 
of  William  Cherry,  one  of  the  deceased 
brothers,  and  in  this  respect  the  Judgment 
below  must  be  modifled.  The  Judgment 
of  this  court  is  that  the  Judgment  of  the 
circuit  court,  as  herein  modifled,  be  af- 
firmed, and  that  the  case  be  remanded  to 
that  court  for  such  further  proceedings  as 
may  be  necessary  to  carry  out  tbe  views 
herein  announced. 

lIcOowAN,  J.,  concan. 


(108  N.  C.  W) 

Harrkli^ 


V.  Wn.eoN  e»  al. 


Court  of  North  CoroUno.    Mb,  ML 
1891.) 
BSQtrrrT— Pakticipbs  Dots. 

Where  two  persons  enter  Into  a  aobeme  to  pre- 
vent competitive  bidding  at  a  judicial  sale  of  land 
which  others  are  interested  In  having  sold  for  a 


fSlr  price,  and  one  of  snch  persons  pnrohaaes  the 
land,  and  takes  title  in  his  own  name,  the  sale 
will  not  be  set  aside  at  the  instance  of  tlte  other 
on  tbe  ground  that  he  was  prevented  trom  bid- 
ding hy  the  promises  of  the  purchaser. 

This  was  a  civil  tuition,  tried  at  May 
term,  1R90,  of  Bertie  superior  court  before 
AHMFiELn,  J.,  on  the  verified  complaint, 
vchicb  is  in  these  words:  "The  plaintiff 
complains  and  alleges:  (1)  That  on  the 
9th  day  of  October,  1882,  the  defendants 
abovenamed  commenced  an  action  against 
Ibis  plaintiff  In  the  probate  court  of  Bertio 
county.  North  Carolina,  for  partition  bj 
a  sale  thereof  of  the  following  land,  to-wit. 
[here  follows  a  description  of  the  lands, 
not  material  to  the  question  before  the 
court,]  in  which  said  action  the  plaintiffs' 
therein  admit  Thomas  J.  Uarrell,  this 
plaintiff,  to  be  the  owner  of  an  undivided 
three-fifths  interest  in  and  to  the  same. 
(2)  That  on  tbe  Sd  day  of  Nove.mber.  1882, 
a  decree  of  sale  was  entered  In  said  action 
directing  a  sale  of  said  land  for  partition 
among  the  tenontsin  common:  and  James 
B.  Martin,  attorney  for  the  plaintiftts  in 
that  action,  was  appointed  by  the  court 
A  commissioner  to  make  said  saje.  (8) 
That  said  commissioner  made  sale  of  said 
land  on  tbelst  day  of  Jan.,  18K3,  when  and  ' 
where  J.  U.  Kplvey  and  Etherton  Wilson 
became  tbe  last  and  highest  bidders  In  the 
sum  of  three  hundred  dollars,  which  said 
sum  was  not  a  fair  and  adequate  price  tor 
said  land,  the  same  being  reasonably 
worth  one  thousand  dollars.  (4)  These 
defendants  have  admitted  the  rental  value 
of  the  land  to  be  worth  f  150  a  year.  (6) 
That  said  sum  uf  fSUO  ought  not  to  have , 
been  reported  as  a  fair  anJ  adequate  bid  ' 
for  said  land,  but  a  resale  of  the  same 
should  have  been  had.  That  the  plaintiff, 
T.  J.  Harrell,  was  deterred  and  prevented 
from  filing  exceptions  and  objections  to 
the  report  of  the  commissioner  In  said  ac- 
tion and  filing  objections  and  exceptions 
to  said  sale  for  the  reason  that  no  report 
of  said  sale  was  filed  In  said  action  until  on 
the  18th  day  of  January,  1888;  and  on  that 
(lay,  and  simultaneously  with  the  filing  of 
the  said  report,  a  decree  was  made  con- 
firming said  report,  and  ordering  tltlts  to 
be  made  to  the  purchaser.  (6)  That  on 
that  day,  to-wit,  January,  1888,  the  plain- 
tiff, Thomas  J.  Uarrell,  offered  and  ten- 
dered to  the  then  clerk  of  the  superior 
court  of  Bertie  county,  W.  M.  Sutton,  the 
sum  of  thirty  dollars,  which  was  ten  per 
cent,  of  theamouttt  bid,  which  tender  was 
made  as  an  ad  vance  bid  and  for  the  purpose 
of  having  said  land  resold,  which  said  sum 
of  thirty  dollars  so  tendered  by  the  plain- 
tiff was  refused  and  declined  by  said  W.  M. 
Sutton,  thetheo  clerk  of  the  superior  court 
of  Bertie- connty;  said  Sutton  stating  at 
the  time  of  said  refusal  that  be  was  in- 
structed by  counsel  for  the  plaintiff  not  to 
receive  said  sum.  (7)  That  plaintiff  was 
induced  not  to  object  to  a  confirmation 
of  any  report  that  might  be  made  In  the 
cause  by  the  promises  and  reprpsentations 
of  J.  B.  Spivey,  who  purchased  tbe  laiid 
nnder  a  verbal  agreement  with  T.  J.  Har- 
rell to  let  said  T.  J.  Harrell  have  said  land 
back,  as  it  was  the  old  homestead  of  plain- 
tlfTs  ancestors.  That  said  Spivey  made 
•aid    contract    falsely  and    fraudulently, 
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with  no  Intention  of  pertorming  it,  for  the 
purpose  of  lndncin{c  the  plalntlfl  not  to 
run  the  land,  and  forthe  purpose  of  Induc- 
ing pkilntlft  not  to  object  to  said  sale.  (8) 
That  by  reason  ol  said  fraudulent  acts  of 
said  Spivey,  who  was  acting  for  his  co- 
plaintilts  in  said  matters,  said  decree  of 
conflrmution  was  made;  and  said  final 
decree  confimiing  said  report  in  void  in 
law,  and  Irregular,  and  ought  not  to  bind 
the  plaintiff.  (9)  That  the  plaintiff  here- 
by tenders  the  sum  of  thirty  dollars  ad- 
Tance  on  the  amoant  of  the  bid  in  said  ac- 
tion for  the  purpose  of  having  said  land 
resold.  (10)  That  the  rights  of  no  third 
parties  have  iuterrened,  and,  if  any.  they 
were  taken  with  notice  of  the  fraud  and 
Irregularity  In  said  decree  confirming  said 
report.  Wherefore  the  plaintiff  demands 
(udgment  (1)  that  the  final  decree  con- 
firming the  report  of  sale  made  In  the  ac- 
tion referred  to  In  this  action  be  declared 
void,  and  that  the  same  be  set  aside;  (2) 
that  a  resale  of  said  land  be  ordered;  (3) 
ftll  legal  and  equitable  relief  and  costs. 
"Judgment.  This  cause  coming  on  to  be 
tried  before  Arhfield,  Judge,  and  a  Jury, 
and  the  court  having  intimated  an  opin- 
ion that  plaintiff  could  not  recover  upon 
'his  complaint,  the  plaintiff,  in  deference  to 
such  intimation,  submitted  to  a  nonsuit. 
It  is  therefore,  on  motion  of  Martin  and 
Peebles,  of  counsel  for  the  defendants, con> 
sidered  that  the  plaintiff  talce  nothing  by 
his  said  action,  and  that  the  defendants 
go  thereof  without  day,  and  recover  of  the 
plaintiffs  ami  Aaron  Rnscoe,  the  surety  on 
the  plaintiff's  prosecution  bond,  the  costs 
of  the  action  to  be  taxed  by  the  clerk.  R. 
If.  Armkibld,  J.  S.  C. "  From  which  Judg- 
ment the  plaintiff  appealed. 

Winston  A  WttUama,  for  appellant.  B. 
B.  Peebles,  for  appellee. 

Avert,  J.,  {aitsr  stattag  the  tacts  as 
ttbove.)  It  is  familiar  learning  that  he 
who  comes  into  a  court  of  conscience  for 
relief  must  come  with  dean  hands.  Where 
two  persons  enter  Into  a  scheme  to  pre- 
vent a  fair  competition  of  bidders  for  a 
tract  of  land  exposed  to  public  sale  and 
thereby  defraud  others,  who  are  Interested 
in  causing  it  to  bring  a  fair  price,  and  one, 
in  furtherance  of  the  plan,  buys  the  prop- 
erty at  much  less  than  its  true  value,  and 
takes  title  in  his  own  name,  a  court  of 
equity  will  not  set  aside  the  decree  con- 
firming the  sale  at  the  Instance  of  the 
other,  who  is  parttcepa  dolt,  but  will  leave 
the  parties  in  the  position  where  they 
have  placed  themselves.  1  Pom.  £q.  Jur. 
g  401.  In  the  seventh  paragraph  of  his 
complaint  the  plaintlB  alleges  that  he  was 
deterred  from  bidding  for  the  land  and  mak- 
ing it  bring  its  full  value,  and  also  from 
objecting  to  the  order  confirming  the  sale, 
by  a  verbal  promise  of  the  defendants  J.  B; 
Spivey  and  Etherton  Wilson  to  convey  to 
him  the  old  family  homestead,— a  tract  of 
the  land  bought  at  said  sale.  Such  an 
agreement  will  not  be  enforced.  It  is  not 
necessary  to  Inquire  whether  relief  should 
be  sought  In  a  new  action  or  by  motion  in 
the  original  cause,  since  the  complainant, 
on  hlB  own  showing,  cannot  invoke  the 
aid  of  the  court  to  set  aside  the  sale  for 
fraud  In  which  he  participated.    We  coo- 


cur,  therefore,  with  the  Judge  who  tried  the 
cause  below, in  the  opinion  that  the  plain- 
tiff is  not  entitled  to  recover  upon  the  facta 
stated  in  the  complaint.  The  Judgment 
mast  be  affirmed. 


Uaogbtt  V, 


riOS  N.  C.  17«) 

Roberts  et  at. 


(Supreme  Court  qf  North  CaroUna.    Feb.  lb, 
189L) 

Qui  Taji  jlkd  Fbnal  Aotionb— FiALDnro — Aiortd- 

MBNT— JOIHDBB — ICABBUOB — LlABIUTT  OV  lU- 
OBHBINO  OlTIOKB. 

1.  In  an  action  brought  in  the  name  of  the 
state  against  a  register  of  deeds  and  his  saretiea 
on  his  official  bond  for  statutory  penalties  for 
breach  of  his  official  duties,  it  is  in  Uie  discretion 
of  the  trial  court  to  allow  plaintiff  to  anwTnl  by 
striking  out  the  name  of  tiie  state  as  a  party  and 
all  reference  to  the  bond,  and  by  entering  a  noL 
pros,  as  to  the  sureties. 

8.  An  affidavit  for  leave  to  sue  to  forma 
pauperi*  under  Code  N.  C.  {  210,  need  not  alieKs 
uiat  plaintiff  has  no  land  which  he  can  mortgage 
to  secure  the  costs. 

8.  Dnder  Code  K.  C.  {  967,  subd.  9,  allowing 
the  Joinder  of  several  causes  of  action  arlsiog  out 
of  contract,  express  or  implied,  three  causes  of 
action  against  a  register  of  deeds  for  statutory 
penalties  for  Failure  to  record  and  for  wrongful 
issuance  of  marriage  licenses  may  be  united  in  the 
same  complaint. 

4.  In  an  action  against  the  register  for  the 
statufaffy  penalty  for  failure  to  recoi-d  marriage 
licenses  issued  b;  him,  brought  under  Code  N.  C. 
i  1819,  which  provides  a  penalty  for  failore  to 
record  a  license  ur  the  return  thereon,  no  allega- 
tion as  to  failure  to  record  the  return  is  requirad, 
and  it  Is  Immaterial  that  the  marrioges  for  which 
the  Uconses  were  issued  were  not  celebrated  un- 
til after  the  expiration  of  defendant's  term  of 
otOce. 

5.  But  In  an  action  for  the  penalty  given  by 
Code  N.  C.  I  1816,  where  a  register  "knowingly, 
or  without  reasonable  inquiry, "  issues  a  marriage 
license  to  two  persons  either  of  whom  is  under  18 
years  of  age,  the  complaint  must  allege  that  de- 
fendant issued  such  a  license  "knowingly,  or 
without  reaiionable  Inquiry. " 

This  is  an  appeal  from  Womack,  J.,  at 
January  term,  1890,  of  Northampton  su- 
perior court.  The  action  was  begun  In 
the  superior  court  Inthu  name  uf  the  state 
on  tho  relation  of  Maggett  against  Rob- 
erts, the  register  of  deeds  of  said  county, 
and  his  sureties  upon  his  official  bond. 
The  complaint  alleged  three  several  and 
distinct  causes  of  action,  to-wlt :  The  first 
cause  of  action  for  the  penalty  of  9200, 
given  by  Code,§  1819,  tor  not  recording  the 
substance  of  the  license  Issued  by  blm  for 
the  marriage  of  William  Parker  and  Mary 
Sykes ;  the  second  cause  of  action,  for  the 
like  penalty  of  (2U0,  under  tlie  same  sec- 
tion, tor  not  recording  the  substance  of 
the  license  tor  the  marrlag^e  of  John  Har- 
ris and  Cinda  Oamer;  and  the  third  cause 
of  action,  for  the  penalty  of  f  300.  under 
C!ode,  §  1816,  for  Issuing  license  tor  the 
marriage  of  Roxana  Lassiter  to  Henry 
Fntrell,  withoutthe  consent  of  her  motbef, 
the  said  Roxana  being  under  the  age  of  18 
years,  and  residing  with  her  mother,  her 
father  being  unknown.  The  relator,  upon 
proper  affidavit  and  certificate,  was  al- 
lowed to  sue  in  forma  pauperis.  The  de- 
fendant demurred,  and  assigned  as  grounds 
of  the  demurrer:    (1)  That  the  action  was 
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Improperly  brons;tat  In  the  name  of  the 
state.  (2)  That  iherewas  a  misjoinder  o! 
causes  of  action,  In  that  three  penalties, 
concerning  three  different  causes  of  action, 
are  sued  for  in  one  action.  (3)  For  that 
the  complaint  does  not  state  facts  sufS- 
cient  to  constitute  a  cause  of  action,  in 
That  It  fails  to  allege  that  a  return  was 
made  on  the  marriage  licenses  alleged  to 
have  been  issued  for  the  marriages  of  Will- 
iam Parker  and  Mary  Sykes  and  of  John 
Harris  and  Cinda  Garner  to  the  defendant 
Roberts  during  his  term  of  office,  or  when 
any  such  return  was  made,  and  falls  to 
state  that  any  return  of  either  of  said  mar- 
riage licenses  was  ever  made  to  the  defend- 
ant Roberts  while  he  was  register  of  deeds; 
and  that  it  fails  to  allege  that  the  defend- 
ant Roberts  knew,  or  bad  reasonable 
grounds  to  know,  that  there  was  any  im- 
pediment In  the  way  of  the  marriage  of 
Henry  Futrell  and  Roxana  Lassiter;  or 
that  he  knew,  or  had  reason  tu  know,  that 
said  Roxana  was  under  18  years  of  age; 
or  that  the  said  Roberts  failed  to  use  due 
diligence  to  ascertain  the  age  of  the  said 
Roxana.  For  that  it  appears  on  the  face 
of  the  complaint  that  the  marriage  of  the 
two  couples  first  above  mentioned  took 
place  after  the  expiration  of  the  term  of 
office  of  the  defendant  Roberts.  (4)  That 
the  action  was  improperly  brought  upon 
the  official  bond  of  the  register.  Thecourt 
sustained  the  last-named  ground  of  de- 
murrer, and  overruled  the  others.  The 
plaint]^  was  thereupon  allowed  by  the 
court  to  amend  by  striking  out  the  state 
as  a  party,  and  by  striking  ont  all  refer- 
ence to  the  official  bond  in  the  complaint- 
and  by  entering  a  no/. pros,  as  to  the  sure, 
ties.  To  this  order  the  defendants  ex- 
cepted. The  defendants  moved  that  the 
plaintiff  be  required  to  give  a  prosecution 
bond.  This  the  court  declined,  and  defend- 
ants excepted.  From  the  Judgment  opon 
the  hearing  of  the  demurrer,  the  refusal  to 
require  prosecution  bond,  and  the  order 
permitting  plaintiff's  amendments,  all  of 
the  defendants  appealed  to  the  supreme 
court. 

B.  S.  Gay,  for  appellants.    R.  B.  Peebles, 
or  appellee. 

Clark,  J.,  (after  stating  the  facta  aa 
above.)  The  amendment  rested  In  the  dis- 
cretion of  the  trial  judge,  and  is  not  review- 
able. State  V.  Mitchell,  102  N.  C.  347,  9  S. 
E.  Rep.  702.  In  thatcase'the  same  amend- 
ments as  In  the  present  case  were  allowed 
to  be  made,  and  after  verdict.  The  court 
says*  "If  the  action  had  been  originally 
begun  and  prosecuted  against  the  sheriff 
Indtviduallyi  and  not  against  him  and  the 
sureties  on  his  official  bond.  It  is  obvious 
that  the  defense  would  have  been  the  same, 
and  the  same  issues  would  have  arisen. 
The  nature  of  the  action  has  not  been  so 
changed  as  to  surprise  the  defendant  by 
making  It  necessary  to  establish  any  fact 
not  already  material  nnder  the  ixsues  sub- 
mitted to  the  Jury.  The  judgecould,  in  his 
discretion,  refuse  the  motion  to  amend,  or 
grant  It  with  or  without  terms.  Code,  §S 
272,  273;  Carpenter  v.  Huffsteller,  87  N.  C. 
273;  Reynolds  v  Smathers,  Id.  24."  The 
exception  to  the  refusal  to  require  the 
plaintiff   to   give   a   prosecution  bond  Is 


based  upon  the  groand  that  the  affidavit 
np(m  which  leave  to  sue  la  forma  pauperis 
was  granted  did  not  allege  that  the  plain- 
tiff did  not  ha  ve  real  estate  w  hlch  he  could 
mortgage  to  secure  the  costs.  The  affi- 
davit Is  In  the  form  required  by  the  stat- 
ute. (Code,  §  210,)i  and  it  does  not  exact 
such  allegation.  The  first  ground  of  de- 
murrer was  improperly  overruled,  (Nor- 
man V.  Dunbar, 8  Jones,  N.  C.  319;  Middle- 
ton  V.  Railroad  Co.,  95  N.  C.  167,)  but  the 
error  is  cured  by  the  subsequent  amend- 
ment. Thesecond  ground  of deraurrerwas 
properly  overruled.  Code,  §  267,*  allows  the 
Joinder  of  such  canses  of  action.  And  al- 
though, by  the  amendment,  the  action  is 
no  longer  for  the  penalty  of  the  bond, 
but  Is  for  three  separate  penalties,  as  to 
which,  if  l)rought  separately,  a  magis- 
trate would  have  Jurisdiction,  the  action 
being  ex  contractu,  (KatzenHtein  v.  Rail- 
road Co.,  84  N.  C.  688,)  still,  as  the  statute 
allows  them  to  be  united  in  the  same  ac- 
tion, and  the  aggregated  sum  demanded 
is  f600,  the  superior  court  has  Jurisdic- 
tion, (Moore  v.  Noweil,  94N.C.  265;  Estee, 
PI.  &  Pr.  §  1609.)  The  third  ground  of  de- 
niurrer  was  also  properly  overruled  as  to 
the  first  and  secondcauses  of  action.  The 
penalty  given  by  section  1819«  is  in  the 
alternative,  either  for  the  failure  to  record 
the  substance  of  the  license  Issued,  or  for 
failure  to  record  the  substance  of  the  re- 
turn. The  plaintiff  sues  for  the  first,  and 
no  allegation  as  to  the  failure  to  record 
the  return  is  necessary;  nor  was  it  ma- 
terial thatthemarrlagesauthorlzedby  the 
licenses  were  not  celebrated  till  after  the 
expiration  of  the  defendant's  term  of  office. 
The  demurrer,  however,  should  have  been 
sustained  as  to  the  third  cause  of  action. 
In  that  the  complaint  fails  to  allege  that 
the  defendant  Issued  the  license  to  n  per- 
son under  18  years  of  age,  "knowingly,  or 
without  reasonable  inquiry."  This  Is  es- 
sential, under  provisions  of  Code,  §  1810,^ 
to  constitute  the  third  cause  of  action, 
(Bowles  V.  Cochran,  9.1  N.  C.  398;)  and  In 
failing  to  riustalu  the  demurrer  in  that  re- 
spect there  was  error. 

'  Sec.  210.  Any  Jadge  or  clerk  of  the  superior 
ooort  may  authorize  any  jferson  to  sue  as  a  pauper 
in  their  respective  courKi  when  he  shall  prove  by 
one  or  more  witnesses  that  he  has  a  good  cause  of 
action,  and  sliall  make  affidavit  that  he  is  unable 
to  comply  with  the  last  section. 

*Sec.  267.  TheplaintifF  may  unite  in  the  same 
complaint  several  causes  of  action,  whether  they 
b«  sucb  as  have  been  heretofore  denominated 
legal  or  equitable  or  both,  where  they  all  arise 
out  of    *    •    •    (2)  contract,  express  or  implied.    • 

*Se&  181i>.  Any  register  of  deeds  who  shall  fail 
to  record,  in  tlie  manner  abrve  t>re8cribed,  the 
substajioe  of  any  marriage  license  issued  by  him, 
or  who  shall  fail  to  record,  in  the  ii.anner  above 
prescrltied,  the  substance  of  any  rutum  made 
thereon  within  ten  days  after  such  return  made, 
shall  forfeit  and  pay  two  hundred  dollars  to  any 
person  who  shall  sue  for  the  same. 

•  Sec.  1816.  Every  register  of  deeds  who  shall 
knowingly,  or  without  reasonable  inquiry,  issue 
a  lioense  for  the  marriage  of  any  two  persons  to 
which  there  is  any  lawful  impediment,  or  where 
^ther  of  the  persons  is  under  the  age  of  eighteen 
years,  without  the  consent  required  by  section 
eighteen  hundred  and  fourteen,  shall  forfeit  and 
pay  two  hundred  dollar  to  any  person  who  shall: 
soe  for  the  same. 
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'Albbbtbon  et  al.  r.  Tebrt  et  al. 

(Sunreme  Court  cff  Korfh  CaroUna.    Feb.  10, 
X891.) 

ArpBAi^-DisoBBTioN  ow  TbiaIi  Coma  —  SBrmta 

ASIDB  JnSOHBNT. 

Under  Code  N.  C.  {  274,  allowing  a  trial 
)ndg«  to  set  aside  a  ]adgment  on  aocoont  of  sur- 
prise or  excnsable  neglect,  where,  on  appeal  from 
an  order  refasing  a  motion  to  set  aside  a  Judg- 
ment on  that  ground,  the  cause  oX  such  refusal 
does  not  appear,  the  order  will  be  affirmed. 

Appeal  from  euperior court,  Paaqootank 
county. 

The  defendants  moved  to  set  asldeajudg- 
ment  obtained  against  them  by  tbe  plain- 
tiffs upon  tbe  g^round  of  surprise  and  ex- 
cusable neglect.  The  following  is  a  copy 
of  tbe  facts  found  by  the  court  below,  and 
its  order  thereupon :  "The  court  finds  the 
following  facts  in  regard  to  tbe  rr^ndltion 
of  said  Judgment:  Tbe  (all  term,  1890.  of 
said  court  began  on  Monday,  September 
15th.  Un  Monday  of  tbe  said  term  the  de- 
fendant Harvey  Terry,  being  an  attorney 
of  said  court,  for  himself  and  his  co-defend- 
ant, requested  tbe  court  to  make  an  order, 
directing  tbe  plalntiBs  to  file  a  bill  of  par- 
ticulars before  tbe  said  defendants  be  re- 
quested to  answer  tbe  complaint;  also 
asking  that  defendants  be  allowed  thirty 
days  within  which  to  file  their  answer, 
(the  plaintiffs  having  filed  a  verified  com- 
plaint.) Messrs.  Grandy  &  Aydlett,  coun- 
sel fur  the  plaintiffs,  stated  that  they 
would  file  a  bill  of  particulars,  and  re- 
quested that  an  order  be  made  directing 
the  defendants  to  file  copies  of  certain 
vouchers  which  they  had  in  their  posses- 
slod.  The  said  counsel  also  stated  that 
they  would  file  said  bill  on  Wednesday  of 
said  term,  but  could  not  consent  to  an  ex- 
tension of  time  to  defendants  to  file  their 
answer.  Mr.  Terry  thereupon  assented 
to  tbe  making  of  the  order,  which  apnears 
In  the  record,  directing  both  parties  to 
file  said  bill  and  copies  on  We<ineBday.  It 
was  stated  by  members  of  the  bar  that 
the  docket  was  small,  and  would  be  dis- 
posed of  before  the  end  of  the  week.  On 
Thursday,  Septemoer  18th,  the  civil  dock- 
et was  called  for  the  last  time,  when  plain- 
tiffs announced  that  they  had  complied 
with  the  said  order,  but  that  defendants 
bad  failed  to  do  so.  Mr.  Terry  had  not, 
BO  far  as  tbe  memory  of  tbe  Judge  serves 
blm,been  In  theconrt-honse  since  Monday. 
The  court  thereupon,  on  motion  of  the 

Slalntitfs'  counsel,  rendered  judgment  by 
efault  and  inquiry,  as  appears  In  tbe  rec- 
ord. Tbe  business  of  the  court,  except  tbe 
discharge  of  grand  Jury,  was  disposed  of 
at  that  time.  Tbe  Judge  remained  in  Elis- 
abeth City  until  Saturday  at  12  m.,  when 
be  left  for  the  next  term,  beginning  at 
Perquimans,  Monday,  the  22d  of  Septem- 
ber. The  court  remained  open  for  the  re- 
ports of  the  grand  Jury  and  hearing  any 
motion  which  might  be  made  until  6 
o'clock  p.  M.,  Friday,  September  19,  1890. 
Tbe  defendants  did  not  apply  for  any  order 
aettiuK  aside  said  judgment,  or  extending 
the  time  for  filing  answer.  Except  as  here- 
inbefore stated,  as  appears  by  the  record, 
tbe  defendant  Terry,  on  Monday,  the  22d 
day  of  September,  filed  with  the  clerk  tbe 
answer  which  appears  in  the  record.    Tbe 


defendant  Harvey  Terry  resides  In  tha 
county  of  Pasquotank.  Tbe  court,  upon 
tbe  foregoing  facts,  declined  to  set  aside 
the  said  judgment.  The  dtfendants  except 
and  appeal.^ 

Harvey  Terry,  for  appellants.  Onuuly 
A  Aydlett,  for  appellees. 

Mbbbihon,  C.  J.,  {after  stating  tbe  taeis 
aa  above.)  It  la  not  the  province  of  thto 
court,  in  this  and  like  cases,  to  review  tbe 
findings  of  fact  by  the  court  below.  It 
can  only  decide,  upon  appeal,  that  the  tacts 
found  do  or  do  not  constitute  "mistake. 
Inadvertence,  surprise,  or  excusable  neg- 
lect." It  cannot  go  beyond  that,  and 
decide tbatthecourt  oughtorougtat  not  to 
allow  or  disallow  a  motion  founded  upon 
such  cause  ti»  set  aside  a  Judgment,  order, 
orother  proceeding  as  allowed  by  theatat- 
ute.  Code,  S  274.  This  statute  vesta  tbe 
discretion  to  set  aside  a  Judgment  for  such 
cause  in  tbejndgebefurewbom  the  motion 
is  made,  and  bis  exercise  of  discretion  is 
not  reviewable  by  this  court.  Branch  v. 
Walker,  92  N.  C.  87;  Foley  v.  Blank,  Id. 
476.  It  does  not  appear  that  the  court  re- 
fused to  allow  tbe  motion  to  set  aside  tbe 
Judgment  complained  of,  upon  tbe  ground 
that  In  no  view  of  the  facts  could  they 
constitute  mistake, surprise,  Inadvertence, 
or  excusable  neglect.  So  far  as  appears 
It  may,  as  it  might  do,  have  denied  tbe 
motion  in  the  exercise  of  its  discretion,  in 
which  case  this  court  could  not  review  Its 
action.  The  burden  is  on  the  appellants 
to  show  error.  If  they  fall  to  do  so,  the 
Judgment  should  be  affirmed.  The  pr«- 
sumptlon  Is  In  favor  of  its  correctness  and 
validity.  If  the  appellants  Intended  to  as- 
sign as  error  that  the  court  based  its  or- 
der upon  some  particular  erroneous 
ground,  they  should  have  requested  It  to 
specify  the  ground  of  Its  decision,  and.  the 
court  baving  done  so,  they  should  bave 
assigned  error  In  that  respect.  If  tbe 
court  had  refused,  in  such  case,  to  specify 
the  ground,  such  refusal  would  bave  b€«n 
erroneous.  No  error  appears.  Let  this 
opinion  be  certified  to  the  superior  court 
according  to  law.    It  is  so  ordered. 


■~~~"~  (108  N.  C.  344) 

McAbbbbb  eft  al.  r.  Bicbmond  &  D.  R.  Oo. 

{Suprtme  Court  of  North  OaroUna.  Feb.  It, 
.        1891.) 

VhMADUm  tXO  PSPOP— GaSBISBS— IfHBSSB  <W 
COHTRAOTS. 

1.  PlalntUIfe,  in  an  action  against  a  railroad 
company  for  damages,  alleged  that  dafoidant 
agreed  to  fumiih  them  with  two  cars,  for  the 
shipment  of  oatUe,  at  a  certain  place,  on  a  cer- 
tain Thursday;  that  their  object  in  contracting 
for  the  oars  at  such  Ume  was  to  reach  the  city  <n 
Norfolk  in  time  for  the  following  Sunday  mar- 
Irat,  wblch  was  the  best  market  day  in  said  city; 
and  that  their  purpose  was  well  known  to  defend- 
ant. Held,  that  an  issue  as  to  whether  defendant 
agreed  to  carry  the  cattle  to  Norfolk  in  time  for 
such  Sunday  market  was  not  within  the  plead- 
ings. 

9.  In  •nch  case  defendant  was  entitled  to  an 
Instmotlon  that  "plaintiff  cannot  show  any  side 
day  or  any  market  price  in  Norfolk  on  Sunday, 
because  all  work  and  labor  is  forbidden  by  the 
laws  of  Virginia;  ncn-  can  he  recover  any  damages 
by  reason  <h  the  dUterenoe  between  such  Sunday 
market  price  and  the  market  price  of  mnnMf«y 
day,  "—with  the  modiflcation  that  if,  1^  the  cns- 
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torn  of  the  plaoe,  the  aalM  were  not  oompleted  on 
that  dsjr.  bnt  delWerj  and  payment  were  made 
on  the  following  day,  suuh  damages  might  be 
oonsldered;  OoSo  Va.  c.  186,  |  17,  prohlbltiiig 
such  sales  on  Sunday. 

3.  The  fact  that  plaintiffs  shipped  their  cattle 
after  the  day  on  which  defendant  agreed  to  fur- 
nish the  cars,  and  took  a  bill  of  ladlns  therefor, 
does  not  merge  the  oral  contract  to  furnish  the 
cars  on  a  certain  day  in  the  subsequent  written 
contract  of  shipment 

Appeal  from  anperior  coart,  Aabe  conn- 
ty ;  Btnum,  Judge. 

D.  Scbeock,  G.  F.  Bason,  and  F.  H.  Bus- 
bee,  for  apijellant.  O.  N.  Folk  and  O.  W. 
Sower,  tor  appelleea. 

Shepherd,  J.  1.  Tbe  plalntlfTa  allege 
that  the  defendant  contracted  to  (urnlBh 
them  two  cattle-cars  at  Taylors vlile  on  a 
certain  Tharsday,  In  order  that  they  might 
ship  their  cattle  on  the  east-bound  train 
of  that  day.  Tbi^  also  allege,  for  tbe  pur- 
pose of  showing  special  damages,  that 
their  object  In  contracting  for  the  cars  at 
tbe  time  stated  was  to  reach  the  city  of 
Norfolk,  Va.,  with  their  cattle  on  the  fol- 
lowing Saturday  morning,  so  as  to  avail 
themselves  of  the  Sunday  market,  that 
being  "the  best  market  day"  In  the  said 
city.  Th<^  further  allege  that  thel r  said 
purpose  was  known  to  tbe  defendant,  and 
they  seek  to  recover  damages  for  the 
breach  of  the  said  contract.  Tbe  defend- 
ant, among  other  defenses,  denied  these 
allegations,  and  issues  1  and  2,  involving 
their  truthfulness,  were  properly  framed 
and  submitted  to  tbe  Jury.  The  conrt 
also  submitted  the  third  Issue,  which  was 
as  follows :  "  Did  It  [tbe  defendant]  agree 
to  carry  tbe  cattle  there  in  time  for  said 
market  ?  "  To  this  issue  the  defendant  ex- 
cepted, and  we  think  that  the  exception 
should  be  sustained.  There  Is  no  allega- 
tion that  the  defendant  contracted  to 
transport  the  cattle  to  Norfolk  at  any 
particular  time,  and  the  mere  knowledge 
on  its  part  of  the  plaintiffs'  object  and 
purpose  to  reach  that  place  on  Saturday 
does  not  dispense  with  the  necessity  of 
alleging  that  there  was  an  agreement  to 
that  «nect.  There  must  be  allegata  as 
well  as  probata.  The  defendant  may 
well  have  been  prejudiced  by  the  said  issue, 
as  it  does  not  appear  that  his  honor,  in 
tals  charge,  distinguished  the  damages  to 
be  recovered  for  a  violation  of  this  Inter- 

Eolated'  contract  from  those  which  might 
e   recovered     upon    the   contract  upon 
which  the  first  issue  was  founded. 

2.  The  defendant  further  contends  that 
the  plaintiffs  cannot  recover,  because  their 
purpose  was  illegal.  In  that  the  sale  of  cat- 
tle In  public  market  on  Sunday  was  pro- 
hibited by  the  law  of  Virginia.  As  the 
court  could  not  take  judicial  notice  of  such 
a  law,  and  as  its  proof  was  accompanied 
by  evidence  tending  to  show  that  the  al  - 
l^ed  transactions  on  Sunday  were  not, 
according  to  the  custom  of  the  place, com- 
pleted sales, — the  payment  and  delivery 
being  made  on  Monday,  and  therefore 
not  a  violation  of  the  Sunday  law  of  the 
said  state,  (1  Whart.  Cont.  S88;  2  Pars. 
Cont.  76S;  BenJ.  Sales,  9  782,)— we  do  not 
feel  warranted  in  passing  upon  the  vitiat- 
ing effect  of  the  said  law  upon  the  con- 
tract of  carriage,    bad   it    been   clearly 


shown  tbat  the  purpose  of  the  plalntlfis 
was  to  effect  a  completed  sale  on .  the 
Lord's  day.  Granting,  however,  that 
there  was  a  legal  contract,  that  lis,  one 
free  from  any  illegal  purpose  In  Its  incep- 
tion, to  transport  to  Norfolk,  as  alleged, 
we  are  entirely  satisfied  that  the  defend- 
ant's third  prayer  of  instruction  should 
have  been  given.  The  prayer  was  as  fol- 
lows :  "  That  the  plaintiff  cannot  show  any 
sale  day  or  any  market  price  In  Norfolk, 
on  Sunday,  becanse  all  work  and  labor  is 
forbidden  by  thelaws  of  Virginia;  norcan 
he  recover  any  damages,  by  reason  of  the 
difference  between  such  Sunday  market 
price  and  the  market  price  of  another 
day. "  The  Code  of  Virt^nia  (chapter  185, 
S 17)  prohibits  such  sales  on  Sunday,  and, 
this  being  so,  It  plainly  follows  tbat  there 
can  be  no  ''market  price"  on  that  day 
which  can  be  recognized  in  a  conrt  of  Jus- 
tice. It  is  true  that  the  plaintiffs  ex- 
plained the  nature  of  the  agreements  that 
were  made  on  Sunday,  bnt  It  was  for  the 
Jury  to  determine  whether  this  explana- 
tion was  true,  and  in  view  of  tbe  uncer- 
tainty in  which  the  matter  was  involved, 
we  think  the  prayer  should  have  been 
given,  with  the  modification  that,  If  the 
transactions  were  of  the  character  as 
stated  by  the  plaintiffs,  such  damages 
might  be  considered.  There  were  other  ex- 
ceptions, but  as  we  think,  for  the  forego- 
ing reasons,  that  a  new  trial  should  be 
granted,  it  is  nnnecessary  to  pass  apon 
them  all  in  this  appeal. 

8.  We  think  It  best,  however,  to  express 
our  opinion  upon  the  point  so  earnestly 
and  ably  pressed  npon  us,  to- wit,  that  the 
shipping  of  tbe  cattle  by  the  plaintiffs  at 
a  later  day,  and  the  taking  of  a  bill  of 
lading,  bad  the  effect  of  merging  into  this 
latter  contract  the  prior  oral  one,  which 
is  sued  upon.  This  point  is  distinctly  de- 
cided in  Hamilton  v.  Railroad  Co.,  96  N. 
C.  898,  8  S.  E.  Rep.  164,  and  we  are  asked 
to  overrule  that  decision.  We  have  ex- 
amined with  great  care  tbe  cases  cited  by 
tbe  defendant,  bnt  they  fail,  in  our  opin- 
ion, to  shake  in  the  slightest  degree  the 
authority  of  the  case  mentioned,  and  they 
clearLv  have  no  application  to  the  present 
suit.  It  Is  familiar  learning  that  where 
parties  have  pnt  their  contracts  In  writ- 
ing. In  the  absence  of  fraud  or  mistake, 
oral  testimony  shall  not  be  heard  to  con- 
tradict, add  to,  or  vary  their  terms,  and 
that  this  court  Is  fully  impressed  with  the 
importance  of  maintaining  this  salutary 
rule  of  evidence  will  be  seen  from  the  case 
of  Moffltt  V.  Maness,  102  N.  C.  457,  9  S.  E. 
Rep.  S99,  and  other  decisions.  But  we  are 
at  a  loss  to  understand  how  that  prlncl- 

gleis  violated  by  the  ruling  of  hisnonor 
I  this  case.  It  is  not  denied  that  a  com- 
mon carrier  may  enter  into  an  oral  con- 
tract concerning  the  carriage  of  freight, 
and  the  plaintiffs  insist  tbat  such  a  con- 
tract was  entered  into  between  them  and 
the  defendant.  What  contract?  Very 
plainly  not  the  actual  contract  of  ship- 
ment, which  w&s  evidenced  by  the  bill  o' 
lading;  for  that  contract  was  duly  per- 
formed. Bnt  it  is  the  contract  sued  upon, 
which  was  a  distinct,  or  as  Chief  Justice 
Smith  says,  in  Hamilton's  Case,  an  "ante- 
cedent, "  one :  to-wit,  not  as  to  the  terms 
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of  the  proposed  shipment,  but  that  the 
defendant  would  have  the  cars  ready 
to  transport  the  cattle  of  the  plaintiffs  on 
a  certain  day.  The  cars  were  not  ready 
on  that  day,  and  there  was  therefore  a 
breach  of  the  said  agreement.  In  conse- 
qaence  of  thlD  breach  of  agreement  there 
was  in  fact  no  shipment,  or  contract  of 
shipment,  tin  said  day,  and  it  is  because 
there  was  no  such  shlpmont,  or  contract 
of  shipment,  at  the  time  mentioned, 
(which  was  the  result  of  the  defendant's 
failure  to  perform  its  contract  to  be  ready 
to  transport,)  that  the  plain tlBs  claim  to 
have  been  endamaged.  Here,  then,  we 
have  a  special  contract  to  provide  trans- 
portation on  a  certain  day.  It  is  brolcen, 
and  damage  ensues.  Can  it  be  that  be- 
cause the  plaintiffs  afterwards  entered 
Into  an  actual  contract  of  shipment, 
which  was  duly  performed,  their  right 
to  recover  damages  for  the  breach  of  a 
prior  special  contract  Is  "merged"  Into 
the  second,  and  thus  entirely  defeated? 
Suppose  that  A.  contracts  with  B.,alivery 
man,  by  which  B.  is  to  furnish  him  a  con- 
veyanceonacertaln  day,  to  a  certain  place, 
and  A.  is  ready  at  the  time  and  place  to  per- 
form the  contract,  but  B.  refuses  or  fails 
to  comply,  and  by  reason  of  which  re- 
fusal or  failure  A.  is  endamaged,  can  it 
with  reason  be  contended  that  because  A. 
still  wiobes  to  go  to  the  place,  and  makes  a 
contract  with  B.  on  another  day,  under 
which  contract  B.  actually  conveys  him 
there,  this  amounts  to  a  waiver  of  dam- 
ages for  the  breach  of  the  prior  con- 
tract? The  mere  statement  of  the  propo- 
sition without  argument  would  seem  to 
furnish  a  negative  ansM-er;  and  yet  such 
is  the  very  case  presented  by  this  record. 
The  numerous  authorities  cited  by  the  de- 
fendant establish  the  proposition  that  the 
terms  of  a  contract  evidenced  by  a  bill  of 
lading,  duly  assented  to,  cannot  be  varied 
by  oral  testimony,  and  that  all  prelimi- 
nary  "chaffering"  about  It  is  merged  in 
the  writing.  This  is  the  correct  principle, 
though  we  find  several  cases  cited  in  the 
notes  to  some  of  the  defendant's  authori- 
ties which  seem  to  impinge  upon  the  rule 
as  above  stated.  It  will  be  noted  upon  a 
careful  persual  of  the  cases  referred  to  by 
the  defendant  that  they  relate  to  the 
terms  of  the  contract.  Take,  for  instance, 
the  case  of  Hopldns  v.  Railroad  Co.,  16 
Amer.  &  Eng.  R.  Cas.  126,  where  the  plaln- 
tlB  proposed  to  show  that  the  defendant 
bad  agreed  to  allow  him  rebates,  but  he 
sulisequently  accepted  a  bill  of  lading 
which  contained  no  such  stipulation.  It 
was  properly  held  that  this  testimony 
was  adding  to  a  complete  contract,  and 
could  not  oe  admitted.  In  Snow  v.  Rail- 
road Co.,  (Ind.)  9  N.  E.  Rep.  702,  the  same 
principle  was  applied,  and  so  It  will  ap- 
pear In  Lawson  on  Contracts  of  Carri- 
ers, and  all  of  the  other  authorities  cited, 
that  the  courts  were  but  applying  the  or- 
dinary rule  of  evidence  as  to  the  terms  of 
a  contract  which  bad  been  reduced  tn 
writing.  The  only  terms  of  the  contract 
in  the  present  case  were  that  the  defend- 
ant was  to  be  ready  to  transport  on 
Thursday,  and  to  enter  Into  and  perform 
a  contract  of  shipment  on  that  day.  It 
violated  this  special  oral  contract,  and 


we  cannot  see  what  it  bas  to  do  Willi  the 
terms  of  an  actual  contract  of  ahlpment 
made  on  a  subsequent  day,  and  which  ham 
been  duly  performed.  We  think  that  the 
Judge's  ruling  was  correct  in  this  partiea- 
lar,  but  for  the  reasons  first  mentioned  we 
are  of  the  opinion  that  there  should  be  a 
new  trial. 


(lOg  N.  C.  B) 

Wbitbbbad  t.  Morbus  et  td. 

{.Supreme  Court  ctf  North  CaroUna.    Fek.  M, 
189L) 

HosTOAOBS— FoBKCxosuKB— Appuoinoir  or  Fxo- 

aEKDS. 

Where  the  payee  baa  assigned  all  the  bonds 
secured  by  a  mortgage,  wblcb  provides  that  om 
default  in  the  payment  of  any  of  them  the  whole 
debt  stiall  become  due,  and  the  proceeds  of  the 
sale  under  the  mortgage  be  applied  to  the  entire 
indebtedness,  all  the  bonds,  whether  matured  or 
not,  will  share  pro  rata  in  the  proceeds. 

Appeal  from  superior  court,  Pitt  county. 

T.  J.  Jarvia  and  T.  F,  Davldsoa,  for  ap- 
pellants. Batcbelor  Jt  Devereax,  fur  ap- 
pellee. 

Clark,  J.  By  the  terms  of  the  mortgage 
from  L.  J.  Morrill  to  William  Whitehead, 
it  was  provided  that,  upon  default  in  the 
payment  of  any  of  the  bonds  at  maturity, 
the  property  therein  conveyed  could  be 
sold  by  the  mortgagee  after  advertise- 
ment at  the  courti-huuse  door,  tor  cash  or 
credit,  and  that  theproceeds  should  be  ap- 
plied— "  First,  to  the  costs  and  chargtM  of 
drawing  and  executing  this  Instrument: 
and,  necovd,  to  the  payment  of  the  entire 
Indebtedness  of  the  said  L.  V.  Morrill  to 
thesaid  William  Whitehead,  with  the  inter- 
est thereon,  whether  the  whole  thereof  he 
due  or  not. "  The  three  bonds  fln»t  falling 
due  were  assigned  to  the  appellants;  the 
other  nine,  to  the  appellees.  The  assixnees 
are  bound  by  the  terms  of  the  mortgage, 
and  In  this  contest  between  them,  by  rea- 
son of  the  failure  of  the  property  to  pro- 
duce enough  to  pay  all  the  bonds  in  full,  it 
is  hard  to  see  bow  the  court  could  apply 
the  proceeds  otherwise  than  "to  the  entire 
Indebtedness,  whether  the  whole  thereof 
be  due  or  not;"  that  Is,  pro  rata,  to  all  the 
bonds.  The  validity  of  a  provision  in  a 
mortgage  that,  upon  default  In  the  pay- 
ment of  any  one  bond  at  maturity,  all  the 
bonds  shall  become  due  and  payable, 
was  sustained  by  this  court  In  Capebart  v. 
Dettrlck,  91  N.  C.  844,  citing  Howell  r. 
Railroad  Co.,  94  n.  S.  463.  And  the  very 
point  nowin  issue  was  presented  In  Kltch- 
in  v.Grandy,  101  N.C.86,  7  S.  E.  Rep.  6(S3,  in 
which  it  was  held  by  Smith,  C.  J.,  that, 
npon  a  sale  under  a  mortgage  containing 
a  similar  provision,  the  proceeds  should 
be  applied  pro  rata  to  all  the  bonds, 
whether  matured  or  not.  In  the  absence 
of  such  provision  In  the  mortgage,  a  very 
different  case  might  be  presented,  though 
the  courts  of  dittbrent  states  differ  as  to 
this.  2  Jones,  Mortg.  §  17U1.  But  it  was 
competent,  for  the  parties  to  insert  the 
stipulation,  and  the  assignees  of  the  bond 
are  bound  by  it.  If  the  payee  held  the 
later  bonds  unasslgned  by  him,  in  a  con- 
test between  him  and  the  holder  of  the 
earlier  bonds  assigned  by  him,  the  aS' 
signees  of  the.  earlier  bonds  would  be  en- 
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titlAd  to  be  paid  In  fnll  by  vlrtne  of  the  lia- 
bility by  reason  of  the  indoraement.  But 
here  the  contest  is  between  two  sets  of  as- 
BitmeeB,  and  by  the  terme  of  the  mortgage 
"the  proceeds  of  the  sale  are  to  be  applied 
to  the  entire  indebtedness,  whether  the 
whole  thereof  be  due  or  not. "  The  cases 
from  other  statea  cited  by  the  distin- 
guished counsel  of  the  appellant  apply  al- 
together to  mortgages  In  which  there  was 
no  such  stipulation  as  in  the  present  in- 
stance, and  to  cases  in  which  the  contest 
over  the  proceeds  was  between  the  as- 
signee of  certain  of  the  bonds,  and  the 
payee  who  held  theothersstiU  nnassigned. 
The  authority  of  Kttchln  v.  Orandy,  su- 
pra, is  in  our  own  court.  It  is  a  very  re- 
cent case,  and  "on  all  fours."  We  would 
not  feel  at  liberty.  If  so  Inclined,  to  disro- 
gard  it  upon  the  strength  of  precedents, 
even  if  equally  in  point,  cited  from  other 
states.  But  In  fact  their  rulings  agree 
with  ours.  Jones  on  Mortgages  (section 
1708,) says:  "When  themortgage  provides 
that  upon  any  default  the  whole  mortgage 
debt  shall  become  doe  and  payable,  then 
there  can  be  no  preference  given  to  the 
bolder  of  the  note  on  which  default  was 
made  over  the  holder  of  the  note  not  then 
due.  becaoae  by  such  default  the  whole 
debt  became  due  at  the  same  time.  A 
pro  rata  distribution  should  then  be  made 
between  tbn  holders  of  different  parts  of 
the  debt. "  And  this  is  supported  by  nu- 
merouscitations of  authorities.    No  error. 


a«8  N.  C.  VST) 

Ci^ArLiN  et  al.  t.  Harbison  et  al. 

(Supreme  Court  af  North  Carolina.    Feb.  94, 
1891.) 

Pabtiis— Wakt  o»  XsmtxgT. 
In  an  action  to  subject  land  to  the  pay- 
ment of  debts  of  a  partnership,  where  it  does  not 
appear  that  it  is  part  of  the  assets  of  the  part- 
nership, or  that  the  owner  is  a  married  woman, 
whose  property  la  sought  to  be  subjected  in 
equity  as  such,  or  that  she  has  conveyed  her 
property  for  the  purpose  of  defrauding  plaintiffs, 
no  judgment  can  be  rendered  affecting  such  land, 
and  amorteagee  thereof  is  not  a  proper  party  to 
tbe  suit,  which  should  therefore  be  dlsmlssea  as 
to  him. 

Appeal  from  superior  court,  Vance 
county;  Botkin,  Judge. 

H.  T.  Watklaa,  for  appellants.  Bateb- 
elor  Jt  Derereux,  for  appellee  Hilliard. 

Shepherd,  J.  The  plaintiffs  pray  judg- 
ment for  their  debts;  that  the  defendants 
be  declared  guilty  of  a  fraud  in  contract- 
ing the  same;  that  an  execution  be  issued 
against  their  persons  in  the  event  that  ex- 
ecutions against  their  property  be  re- 
turned unsatisfied;  and  that  one  of  tbe 
defendants  be  required  to  turn  over  to  a 
receiver  the  personal  property  exemption 
hitherto  allotted  to  him  out  of  the  assets 
of  the  firm.  They  also  pray  that  tbe  lands 
of  Nancy  Verreli  be  sold  by  a  commission- 
er, and  that  the  proceeds  of  the  sale  be 
distributed  among  them.  We  are  at  a 
loss  to  understand  the  precise  nature  of 
this  action,  but  it  is  very  clear  from  the 
face  of  the  complaint  that  the  lands  of  the 
defendant  Nancy  cannot  be  sold  in  this 
summary  manner.  It  does  not  appear 
that  they  constitute  any  part  of  the  as- 


sets of  the  partnership;  nor  does  It  ap- 
pear that  she  is  a  married  woman,  and 
that  her  property  is  sought  to  be  subjected 
in  equity  as  such;  nor  isitshown  that  she 
has  conveyed  her  said  property  for  the 
purpose  of  defrauding  the  plaintiffs,  so  as 
pc>BBibly  to  bring  the  case  within  Bank  v. 
Harris,  S4  N.  C.  206.  As,  therefore,  upon 
the  facts  alleged,  no  judgment  can  be  ren- 
dered affecting  her  lands,  it  must  follow 
that  the  defendant  Hilliard,  who  has  a 
mortgage  upon  tbe  same,  is  not  a  proper 
or  necessary  party,  and  that  there  was  no 
error  on  the  part  of  his  honorin  dismissing 
the  action  so  far  as  he  is  concerned.  Tbe 
Code  (section  218)  provides  for  service  by 
publication,  in  the  cases  mentioned,  only 
wh(>re  it  appears  "that  a  cause  of  action 
exists  against  the  defendant  in  respect  to 
whom  service  is  to  be  made,  or  that  be  la 
a  proper  party  to  an  action  relating  to  real 
property  In  this  state. "  As  there  is  no  cause 
of  action  alleged  against  the  said  Hilliard, 
nor  any  cause  of  action  shown  by  which 
the  lands  in  which  be  is  interested  can  be 
affected,  the  order  of  publication  was  im- 

grovidently  granted,  and  the  ruling  of  bis 
onor  must  be  affirmed. 


a08  N.  C.  147) 

Dbloatch  t.  Vinson. 

(Supreme  Coiiat  oj  North  CaroUna.    Feb.  18^ 
1891.) 

Fi.BADiiia — Seam  ANg-vrsB. 
In  an  action  on  a  bond,  where  the  com- 
plaint alleges  its  execution,  the  death  of  the  ob- 
ligee, plaintllT's  appointment  and  qualification 
as  his  executor,  ana  that  no  payment  has  been 
made  on  the  bond,  an  answer  merely  alleging 
that  defendant  is  informed  and  believes  that  plain- 
tiff la  not  the  owner  of  the  bond,  and  was  not  iU 
owner  at  the  commencement  of  the  action,  is 
properly  striclcen  out  as  sham  and  irrelevant,  as 
it  contains  neither  "a  general  or  specific  denial 
of  each  material  allegation  of  the  complaint,  "nor 
"a  statement  of  new  matter  constituting  a  de- 
fense or  counter-claim, "  as  required  by  Code  N.  C. 
1248. 

Appeal  from  superior  court,  Northamp- 
ton connty ;  Womack,  Judge. 

The  plaintiff  alleges  in  bis  complaint, 
which  is  verified,  tbe  execution  of  tlie 
bond  sued  on,  the  death  of  the  obligee, 
tbe  appointment  and  qualification  of 
plaintlB  as  executor,  and  that  no  pay- 
ment has  been  made  on  the  bond.  These 
allegations  are  not  denied.  Tlie  defend- 
ant, as  his  sole  answer,  says  "  that  be  is 
informed  and  believes  that  the  plaintiff  is 
not  the  owner  of  tbe  bond  described  in 
his  complaint,  and  was  not  the  ownei 
thereof  at  tbe  commencement  of  this  ac- 
tion. "  The  court,  being  of  the  opinion 
that  this  was  a  sham  and  irrelevant  plea, 
directed  the  answerto  be  stricken  out,  and 
rendered  judgment  for  the  amount  of  the 
bond  and  Interest  according  to  the  com- 
plaint.   Defendant  appealed. 

Wiaborne  St  Bro.,  for  appellant.  B.  O. 
Burton,  tor  appellee. 

Clark,  J.,  (after  Btatlng  the  facta  as 
above.)  The  answer  of  tbe  defendant  put 
no  fact  in  issue,  and  was  but  a  legal  con- 
clusion from  facts  which  should  have 
been,  but  were  not,  stated.  "Such  illog- 
ical pleading  Is  not  allowed  by  the  Code. 
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It  raqaires— J7rat,  that  the  plaintiff  shall 
•tate  the  facts  upon  which  he  relies ;  and, 
geeond,  that  the  defendant  shall  deny 
each  allegation  tu  be  controverted  by  htm. 
The  allegation  controverted  must  be  the 
statement  of  a  fact :  hence,  in  making  an 
issae,  be  has  nothing  to  do  with  legal 
conclusions.  Thus  a  denial  that  the 
plaintiff  is  entitled  to  Ihesnm  demanded  by 
him,  or  any  part  thereof,  puts  in  issue  no 
fact,  and  is  bnt  the  denial  of  a  legal  prop- 
osition. Drake  v.Cockroft,  4  E.  D.  Smith, 
34.  So  in  a  suit  by  a  payee  of  a  note,  who 
alleges  that  he  Is  the  owner  and  holder, 
a  denial  that  he  Is  the  owner  and  bolder 
puts  nothing  in  Issue.  Seeley  v.  Engell, 
17  Barb.  530.  The  payee  or  indorsee  of  a 
note  is  the  piiwH  facie  owner  and  holder. 
The  allegation  that  he  is  so  is  unneces- 
sary; and,  if  the  defendant  defends  upon 
the  ground  that  the  plaintiff  is  not  such 
owner,  he  should  set  up  the  (acts  showing 
title  in  some  one  else.  Flenry  v.  Boget, 
5  Sandf.  646."  This  citation  is  taken 
from  Bliss,  Code  PI.  5  834.  and  fully  sus- 
tains the  court  below.  There  are  many 
authorities  to  same  purport.  Bank 'v. 
Smith,  83  Mo.  364;  Wedderspoon  v.  Rodg- 
ers,  83  Oal.  569;  and  others.  In  Russell  v. 
aapp,  4  How.  Pr.  '847,  it  is  said :  "  Under 
the  present  system,  it  is  intended  to  con- 
fine the  pleadings  to  a  simple  statement 
of  tacts;  neither  the  evidence  by  which 
the  facts  alleged  are  to  bo  established,  nor 
the  legal  conclusions  to  he  derived  from 
such  facts,  can  properly  be  stated.  A  com- 
plaint is  sufHcient  if  it  contains  a  simple 
statement  of  facts  which,  it  proved,  will 
entitle  the  plaintiff  to  Judgment.  The  an- 
swer in  like  manner  Is  sufficient  if  It  deny 
generally  all  the  facts  stated  In  the  com- 
plaint, or  specifically  any  particular  fact 
stated,  so  as  to  form  an  issue  of  fact  upon 
the  matters  in  the  complaint,  or,  admit- 
ting the  facts  stated  in  the  complaint  to 
be  true,  if  it  state  other  facts  which  if 
proved  to  be  true  will  count«rvall  the 
legal  effect  of  the  facts  alleged  in  the  com- 
plaint. *  *  *  If  the  defendant  would 
avoid  the  plaintiff's  right  to  recover  by 
showing  that  some  other  person,  and  not 
the  plaintiff,  is  the  real  party  In  Interest,  he 
must  state  In  bis  answer  such  facts  as,  when 
established  by  proof,  will  enable  the  court 
to  say,  as  matters  of  law,  that  the  plain- 
tiff Is  not  the  real  party  in  interest. "  The 
answer  must  contain  a  denial  of  each  ma- 
teria! allegation  in  the  complaint  or  a 
statement  of  any  new  matter  constituting 
a  defense  or  counter-claim.  Code,  $  243. 
The  answer  does  not  do  either,  by  merely 
alleging  that  the  plaintiff  Is  not  tbeowner 
of  the  note  sued  on,  while  failing  to  deny 
any  of  the  allegations  of  the  complaint 
upon  which  the  legal  conclusion  of  owner- 
ship would  arise.  The  answer  should 
state  the  facts.  It  is  suggested,  however, 
that,  in  cases  where  the  payee  is  not  the 
plaintiff,  tbe  defendant  might  not  be  able 
to  protect  himself  against  an  action  by 
one  who  had  stolen  the  note,  because  the 
defendant  might  not  be  able  to  arer  the 
theft  on  Information  and  belief.  To  this 
it  is  to  be  said  that,  as  the  plaintiff  must 
aver  the  facts  showing  the  execution  of 
the  note  and  the  assignment  or  other 
transfer  to  himself,  the  defendant  can,  as 


to  Boch  transfer  or  assignment,  deny 
"knowledge  or  Information  snfflcient  to 
form  a  belief, "  and  demand  strict  proof. 
The  answer  raises  no  iraue,  and  was  prop- 
erly stricken  out  as  sham  and  irrelevant 
Wedderspoon  v.  Bodgers,  supra;  Code,  S 
247.    No  error. 


oat  N.  C.  13») 
Allen  v.  Salungeb. 

{Supreme  Covrt  of  North  OanMna.    Fsbt  M, 

1891.) 

DasD»— DsBORiPTios— Appaur— Vabiavob — 
Ambmdicbiit. 

1.  On  appeal  of  defendant  in  an  actico  to  re- 
oorer  possession  of  land,  where  there  Is  a  vari- 
ance between  the  description  of  the  land  in  the 
complaint  and  that  in  the  deed  offered  by  plain- 
tift  to  establish  title,  the  complaint  may  be 
amended  by  embodying  in  it  thecalLs  of  the  deed. 

9.  The  description  in  a  deed  was,  "a  csertaim 
tract  or  parcel  of  land  ttegins  at  a  pine  on  R. 
line,  thence  running  K.  S.  line,  thence  binding 
on  L.  8.  line,  thence  running  the  T.  L.  llna,  then 
to  the  first  station,  Including  twenty-five  acres, 
be  the  same  more  or  leas. "  Held,  that  the  descrip- 
tion is  not  void  for  uncertainty,  since  the  bound- 
aries pointed  out  may  be  established  by  extrinsic 
evidence. 

This  was  an  action  Involving  tbe  title 
and  light  to  possession  of  a  tract  of  land, 
tried  at  the  September  term,  1K90,  of  the 
superior  court  of  Martin  county,  before 
WoMACK,  Judge.     Appeal  by  defendant. 

X.  O.  Oaylurd,  for  appellant.  James  E. 
Moore,  for  appellee. 

Avert,  J.  Not  a  single  exception  was 
taken  to  the  rulings  or  the  charge  of  the 
court  below.  Tbe  contention  of  tbe  de- 
fendant, suggested  for  tbe  first  time  in 
this  court,  was  that  there  was  a  fatal  vari- 
ance between  tbe  description  of  the  land 
sued  for,  as  set  forth  in  tbe  complaint,  and 
that  contained  In  tbe  deed  offerad  by  the 
plaintiff  to  establish  title.  As  a  remedy 
for  this  defect,  the  plaintiff  moved  here  to 
amend  the  complaint  by  embodying  in  it 
tbe  calls  of  his  deed,  instead  of  the  imper- 
fect boundaries  now  declared  upon,  and 
the  motion  was  allowed  in  the  exercise  of 
an  unquestionable  power.  Knowlee  v. 
Rail  mad  Co.,  102  N.  C.  67,  S  S.  E.  Rep.  7; 
Grant  v.  Rogers,  94  N.  C.  755;  Code,  9  965; 
WllsuD  V.  Pearson,  102  N.  C.  201.  9S.E. 
Rep.  707. 

The  defendant  then  moved  for  jadgment 
here  on  the  ground'  that  tbe  description 
was  upon  ite  face  void  for  uncertainty. 
The  descriptive  clause  in  the  deed  and  tbe 
amended  complaint  is  as  follows:  "A  cer- 
tain tract  or  parcel  of  land  begins  at  a 
pine  on  Rolach  line,  thence  running  Ken- 
neth Sailinger  line,  thence  binding  on 
Lovlck  Sexton's  line,  thence  raoning  tbe 
Thomas  Latham's  line,  then  to  tbe  first 
station,  including  tweni7-flveacreB.be  the 
same  more  or  less. "  It  lis  needless  to  dte 
authority  to  prove  that  evidence  tUlande 
would  have  been  competent  to  locate  the 
pine  at  tbe  beginning.  Then  proof  that  a 
line  known  as  the  "Kenneth  Sailinger 
Line"  extended  from  the  pine  to  a  point 
where  It  Intersected  with  another  line, 
known  as  "Lovick  Sexton's  Une,"  would 
have  been  admissible  to  establish  the  sec- 
ond comer  at  the  point  of  intersection, 
( where  It  was  "  binding  on  "  or  connected 
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with  the  SeTcton  line.)  The  tArm  "bind- 
ing on  "Is  a  local  and  provincial  exprea- 
alon,  bat  we  talce  notice  ot  the  tact  that  It 
la  used  to  indicate  that  a  tract  <>f  iaud  is 
bounded  by  anuther,  and,  as  a  result  in 
this  cane,  that  the  lines  ot  the  land  inter- 
sect. The  third  call,  "thence  running 
Thomas  Latham's  line"  doesnot  indicate, 
in  express  terms,  at  what  point  on  his 
line  the  third  corner  could  be  located,  nor 
does  it  g:ive  any  data  from  which  it  could 
be  determined  what  distance  that  line 
must  be  followed,  and  what  wonid  be  the 
point  of  departure  from  that  line  for  the 
first  station.  From  the  second  comer,  at 
the  intersection,  the  rail  is  not  "alonK  the 
Luvlck  Sexton  line, "  but  "thence  running 
Thomas  Latham's  line;"  and,  according 
to  a  settled  rule  of  construction,  if  the 
Liatham  line  could  be  eHtablishe<l  by  parol 
proof,  the  third  line  of  this  tract  would 
run  from  the  intersection  (the  second  cor- 
ner) the  most  direct  course  to  the  nearest 
point  on  it,  not  necessarily  with  the  Sex- 
ton  line,  but  aloni;  the  Sexton  line,  if  it  in- 
tersected with  both  the  Rolach  and  La- 
tham lines,  at  tlie  points  in  the  two  where 
they  approached  nearest  to  each  other. 
Spruill  V.  Davenport,  1  Jones,  (N.  C.)  203; 
Oause  V.  Perlcins,  2  Jones,  (N.  C.)  222; 
Topping  T.  Sadler,  5  Jones,  (N.  C.)  857; 
Cansier  y.  Fite,  Id.  424.  In  Campbell  v. 
Sranrh,  4  Jones,  (N.  C.)  813,  the  court  laid 
down  the  rule  that,  where  the  object  desig- 
nated in  the  description  was  not  a  point, 
bnt  a  series  of  points,  making  an  extended 
line,  "as  In  the  case  ot  a  river,  .swamp,  or 
the  line  of  another  tract  of  land,  then  the 
disputed  line  must  be  run  to  the  nearest 
point  on  said  river,  swamp,  or  line  of  an- 
other tract, "  and  that,  in  order  to  carry 
out  this  principle,  even  a  call  for  course 
ond  distance  must  be  disregarded.  Red- 
mond V.  Stepp,  100  N.  C.  212,  6  S.  E.  Rep. 
727;  Wellons  v.  Jordan,  83  N.  C.  371. 
Having  i-eached  the  nearest  point  npon 
the  Latham  line,  the  next  question  pre- 
sented  is  how  far,  according  to  the  calls  ot 
the  deed,  should  the  Latham  line  be  fol- 
lowed, or  how  would  tlie  point  of  depart- 
ure from  that  line  to  the  first  station  be 
determined?  There  being  nothing  in  the 
description  to  fix  that  comer  at  any  point 
beyond  the  inter«ection  of  the  second  line 
with  It,  we  must,  as  far  as  possible,  give 
effect  to  all  the  descriptive  words,  by  first 
going  to  the  Latham  lino,  by  the  most 
direct  course,  and  then  running  the  short- 
est line  from  our  intersection  to  the  first 
station;  thus  inclosing  the  land  by  three 
triangular  lines.  Sfaultz  v.  Toung,  8  Ired. 
385.  In  the  case  of  Osborne  v.  Anderson, 
89  N.  C.  262,  the  late  Chief  Justice  Smith, 
for  the  court,  construed  the  words  ot  a  de- 
scription in  a  deed,  "thencesouth  to  James 
and  John  McMillan's  line,  and  thence  west 
to  Cynthia Oambrill's land,"  to  mean  that 
the  lines  should  be  run  south  first  to  the 
line  ot  James,  then  along  that  line  to  its 
Intersection  with  John's  line,  or,  if  the 
two  were  shown  to  approach  each  other 
without  intersecting,  then  from  the  near- 
est point  in  the  line  of  James  to  that  ot 
John  by  a  direct  course,  and  thence  by 
the  shortest  line  to  Cynthia  Gambrlll's 
land.  Miller  v.  Bryan,  86  N.  C.  167.  In 
the  consideration  of  the  motion  of  the  de- 
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fendant,  we  mast  take  an  abstract  view  of 
the  question,  discussing  it  Just  as  It  the 
Judge  below  had  held  the  description  too 
vague  and  refused  to  hear  testimony  at  all. 
It  Is  too  late,  after  tailing  to  enter  an  ex- 
ception, for  the  defendant  to  insist  upon 
the  insufficiency  of  the  evidence.  The  Jury 
have  found  that  he  was  a  trespasser  on 
land  belonging  to  the  plaintiff,  and  it  Is 
not  material  now  whether,  in  arriving  at 
their  conclusion  as  to  the  facts,  they 
thought  the  plaintiff's  deed  ought  to  be 
run  so  that  the  boundary  ot  land  included 
should  assume  the  shape  ot  a  parallelo- 
gram, a  square,  or  triangle.  The  finding 
that  defendant  was  a  trespasser  on  land 
of  which  plaintiff  was  the  owner  in  fee- 
simple  is  conclusive  upon  the  former.  We 
are  called  ui)on  to  decide,  and  do  bold 
simply,  that  the  description  Is  not  too 
vague  to  be  explained  by  competent  parol 
proot  aliunde,  to  which  by  Us  terms  it 
points,  and  is  not  therefore  void  upon  its 
face.  Blow  V.  Vaughan,  105  N.  C.  198,  10  S. 
E.  Rep.  891.  Without  assuming  that  the 
plaintiff  did  adduce  precisely  such  evidence 
as  upon  the  theory  advanced  by  as  would 
nave  been  sufficient  to  fit  the  description 
to  the  land  claimed  by  him,  and  cover  the 
Incus  In  quo,  we  must  refuse  his  motion, 
because  the  language  of  the  deed  is  such 
as  to  demonstrate  the  possibility,  by  ex> 
trinslc  evidence,  pointed  out  l)y  its  terms, 
of  establishing  its  boundary  lines.  If  the 
defendant  had  excepted  to  the  ruling  of 
his  honor  upon  his  demurrer  to  the  evi. 
dence,  we  would  not  have  t>een  precluded 
from  considering  the  other  question  dis- 
cussed by  counsel.    There  is  nu  error. 


aot  N.  C.  78) 

State  ex  ret.  Prbsson  t.  Boone  et  al. 

(Supreme  Court  of  N(rrth  Carolina.    Feb.  10, 
1891.) 

C1.BBK8  or  CooBT— Action  oh  Bohd— DsfjUjit— 
Intbkbst. 

1.  Defendant,  who  was  olerk  of  the  iuperlor 
ocmrt,  was  appointed  receiver  of  relator,  an  in- 
fant, and  received  her  share  of  tier  father's  estate 
from  his  administrator,  giving  a  receipt  therefor 
under  seal  of  the  court,  and  signed  as  clerk  and 
as  snob  receiver.  Code  N.  C.  ||  1543,  1544,  pro- 
vide that  an  administrator  may  pay  into  tiie 
ofllce  of  the  clerk  of  the  superior  court  any 
moneys  belouKing  to  the  distributees,  and  l>e  dis- 
charged fromliabiHty  therefor,  and  that  the  clerk 
shall  receive  such  moneys,  and  execute  a  receipt 
therefor  under  the  seal  of  his  office.  Held,  that 
defendant  was  liable  as  olerk  as  well  as  receiver, 
for  the  amount  received,  and  00  misappropriation 
thereof  an  action  would  lie  on  bis  official  bond. 

2.  In  sucb  action,  U  defendant  does  not  show 
when  he  misappropriated  the  money,  it  will  t>e 
m«Bumed  that  It  was  when  he  received  it,  and 
interest  will  be  charged  against  him  at  6  per 
cent  from  that  time  until  demand  made  on  hfm, 
and,  under  Code  N.  C.  |  1890,  19  per  cent  after 
demand. 

8.  When  the  oause  of  action  appears  suffi- 
ciently from  the  oomplaint,  though  Infonnally 
alleged,  and  the  case  is  tried  on  its  merits,  the 
court  should  enter  such  Judgment  as  the  plead- 
ings, admissions  of  fact,  finding  of  fact,  or  ver- 
dict warrant,  though  there  ia  no  formal  demand 
for  Judgment. 

Appeal  from  superior  court,  Northamp- 
ton county. 

The  defendant  James  D.  Boone  was  con- 
tinuously clerk  ot  the  superior  court  of  tb«r 
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county  of  Northampton  from  December, 
1879.  until  8th  of  December,  1884,  and  hiB 
co-defendanta  are  sureties  to  bis  official 
bunds,  allegiHl  breaches  of  wblch  are  the 
subject  of  this  action  At  Rprins  term  of 
1880  of  the  superior  court  of  that  county, 
the  court,  on  motion  of  the  solicitor  of  the 
state,  made  an  order,  relieving  a  former 
"receiver,"  (presently  to  be  mentioned.) 
and  appointing  the  said  clerk  "rereiver 
*  *  *  to  manage  the  funds  o(  Hald 
minor  children  and  lunatics,  [numerous 
persons  mentioned,]  Including  the  relator, 
[who  was  at  that  time  an  infant,]  for 
their  benefit,  and  make  his  annual  report," 
etc.  Afterwards,  on  the  4th  of  December, 
1882,  the  said  clerk,  as  such  receiver,  re- 
ceived from  Jamei)  W.  Grant,  administra- 
tor d6boDlanooot^a.miie\  Presson,  $770.59, 
which  sum  was  due  tlio  relator  (then 
an  Infant)  as  her  share  of  her  father's  per- 
sonal estate,  and  executed  to  him  a  re- 
ceipt, whereof  the  following  Is  a  copy: 
"  $770.59.  Received  of  James  W.  Grant,  as 
administrator  de  boats  dob  of  Samuel 
Frcsson,  the  sum  of  seven  hundred  and 
seventy  dollars  and  flfty-nlne  cents  in  full 
payment  of  Mary  E.  Presson's  share  of 
jald  Samuel  Presson,  which  said  sum  was 
'Coming  to  her  as  distributee  of  said  Sam- 
uel Presson.  This  September  4th,  1882. 
(Signed]  Jahks  D.  Boonb,  Clerk  of  the 
Superior  Court  of  Northampton  County 
and  Receiver  of  Mary  E.  Presson.  [Seal.]  " 
The  said  Mary  E.  Presson,  after  she  at- 
tained the  age  of  21  yearn,  on  the  18th  of 
March,  1885,  demanded  of  the  said  Boone 
that  he  pay  to  her  the  said  sum  of  money, 
with  interest  thereon,  and  he  refused  and 
failed  to  pay  or  account  to  her  tor  the 
same,  whereupon  she  brought  this  action 
to  recover  the  said  sum.  She  allpges, 
among  other  things,  that  the  said  Boone 
misapplied,  converted  to  his  own  use  and 
refused  to  account  to  her  for  the  same, 
etc.  The  defendants  denied  moot  of  the 
material  allegations  of  the  complaint, and 
the  pleadings  raised  issues  of  fact. 

The  following  is  so  much  of  the  case  set- 
tled on  appeal' as  need  be  reported:  The 
plaintiff  offered  In  evidence  the  record  of 
the  appointment  of  J.  D.  Boone  as  receiver 
of  Mary  E.  Presson,  the  relator,  at  spring 
term,  1880,  or  said  court,  as  appears  of  rec- 
oi"d.  The  defendants  objected  to  this  evi- 
dence, for  that  the  record  did  not  show 
that  the  court  had  Jurisdiction  of  the  per- 
son of  Mary  E.  Presson.  or  of  her  proper- 
ty;  that  this  was  not  all  of  the  record,  in 
that  the  appointment  of  N.  B.  Odom,  a 
former  receiver,  should  be  first  intro- 
duced, which  defendants  contended  was 
invalid :  and  that  hence  the  appointment 
of  Boone  was  invalid.  This  record  of  ap- 
pointment of  N.  R.Odom  was  subsequent- 
ly introduced  by  the  defendants.  Objec- 
tion overruled,  and  exception  by  the  de- 
fendants. The  plaintiff  then  offered  in  evi- 
dence the  receipt  of  said  Boone,  dated  Sep- 
tember 4, 1882,  a  copy  of  which  is  set  forth 
in  the  complaint  in  section  7,  and  then 
closed  his  case.  With  a  view  of  showing 
that  N.  R.  Odom,  (the  former  clerk  and  re- 
ceiver,) was  never  a  legally  appointed  re- 
ceiver of  Mary  E.  Presson's  estate,  the  de- 
fendants introduced  the  record  of  said  ap- 
Dointment,  a  copy  of  which  la  hereimto  at- 


tached and  marked  "Exhibit  B."  W.  W. 
Peebles,  a  witness  for  the  defendants,  then 
testified  that  he  and  the  former  clerk  of 
said  court,  the  said  J.  D.  Boone,  made  a 
thorough-  search  of  the  records  In  said 
office  for  said  county,  and  that  no  report 
or  presentment  oy  the  grand  jury  that 
Mary  B.  Presson  was  a  minor,  having  an 
estate,  and  was  without  guardian,  could 
be  found,  and  that  no  entry  or  memoran- 
dum of  such  report  or  presentment  could 
be  found:  that  Exhibit  B  contained  all 
that  could  be  found  in  said  office  touching 
the  appointment  of  said  N.R.  Odom  a.s  re- 
ceiver of  Mary  E.  Presson.  The  defend- 
ants insisted  that,  when  the  court  ap- 
pointed N.  R.  Odom  receiver  of  Mary  E. 
Presson's  estate,  the  court  had  jurisdic- 
tion neither  of  the  person  of  Mary  E.  Pres- 
son, nor  of  her  estate,  and  that  the  ap- 
pointment was  a  nullity;  and  that  the 
appointment  of  James  D.  Boone  as  re- 
ceiver in  his  stead  was  also  nail  and  void, 
and  asked  the  court  so  to  charge.  The 
judge  instructed  the  jury  that,  if  the  evi- 
dence is  believed,  the  defendant  Boone  re- 
ceived the  money  alleged  in  the  complaint 
by  virtue  and  color  of  his  office  as  clerk  of 
the  superior  court,  and  that  the  jnry 
would  answer  the  first  Issue  "Yes."  The 
defendants  excepted  to  this  charge.  The 
judge  further  charged  the  jury  to  allow 
the  plaintiff  6  per  cent,  interest  from  the 
time  the  defendant  J.  D.  Boone  received 
the  fund  until  the  time  a  demand  was* 
made  on  him,  which  was  at  the  time  of 
the  service  of  the  summons  on  the  defend- 
ant Boone,  and  12  per  cent,  thereafter. 
The  delendants  excepted  to  this  charge  on 
the  ground  that  the  fund  did  not  bear  In- 
terest until  a  demand  was  made.  The  fol- 
lowing Issues  were  submitted  to  the  jury  : 
(1)  Did  the  defpudant  J.  D.  Boone  receive 
the  money  mentioned  In  the  complaint  by 
virtue  or  color  of  his  office  as  clerk  of  the 
superior  court  of  Northampton  county? 
To  which  the  jury  answered,  "Yes."  (2) 
What  amount  is  due  the  relator?  To 
which  the  jury  answered,  "$700."  There 
was  a  judgment  upon  the  verdict.  Ap- 
peal by  defendants.  The  defendants  filed 
the  following  bill  of  exceptions:  (1)  The 
judge  erred  In  admitting  the  record  of  the 
appointment  of  J.  D.  Boone  as  receiver  of- 
Mary  E.  Presson ;  (2)  In  Instructions  given 
to  Jury;  (3)  In  refusing  to  give  the  instruc- 
tions asked  by  the  defendants.  The  fol- 
lowing is  a  copy  of  Exhibit  B,  referred  to: 
"North  Carolina— Superior  court,  spring 
term,  1877.  It  is  ordered  by  the  court  that 
N.  R.  Odom  be,  and  hereby  is,  appointed 
receiver  lor  Mary  E.  Presson  and  Martha 
A.  Presson.  minor  children  of  Samuel  Pres- 
son, deceased,  and  that  N.  R.  Odom  is 
hereby  authorised  and  empowered  to  col- 
lect and  reteive  from  James  W.  Grant, 
public  administrator,  who  is  administra- 
tor de  bonis  non  of  the  said  Samuel  Pres- 
son, all  sums  of  money  that  may  be  or 
come  Into  his  bands,  belonging  to  said  in- 
fants, and  expend  the  income.  It  necessary, 
for  their  maintenance  and  support." 

R.  H.  Peebles  and  B.  S.  Gay,  for  appel- 
lants.   T.  W.  Mason,  for  appellee. 

Merrimon,  C.  J.,  (after  stating  the  facts 
aa  above.)    The   defendant    Boone  way 
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clerk  at  and  beture  the  Bprlng  term,  1880, 
of  the  snperior  court  mentioned  above. 
At  that  term  he  was  appointed,  as  clerk, 
receiver  of  the  funds  belonging  to  the  relat- 
or, then  an  infant.  Alterwarda,  on  the 
4th  of  December.  1882,  he  received  of  funds 
due  to  her  f  770.59,  which  it  Is  alleged  he 
misapplied  to  his  own  use  and  purposes. 
He  purported  to  be  appointed  such  re- 
ceiver under  and  in  pursuance  of  the  stat- 
ute. Battle.  Revisal.  c.  53,  S§  22,  47.  The 
liability  of  such  clerk  as  receiver,  arising 
under  these  statutory  provisions,  was 
not  at  the  time  Just  mentioned  embraced 
by  bis  official  bonds,  because,  as  has  been 
decided,  his  office  and  duties  as  such  clerk 
did  not  embrace  the  receivership  and  the 
duties  and  liabilities  Incldpnt  thereto. 
The  receivership  and  its  incidents  were 
outside  of  and  beyond  his  official  duties  as 
clerk,  and  hence  not  embraced  by  his 
official  bond  and  its  purposes.  Id.  c.  17, 
§137;  Kerr  v.  Brandou,  84  N.  C.  128; 
Rogers  v.  Udom,  86  N.  C.  4:12;  Syme  v. 
Bunting.  91  N.  C.  62.  The  scope  and  pur- 
pose of  the  official  bonds  of  clerks  of  the 
superior  courts  were  afterwards  enlarged 
by  the  statute,  (Code,  §  72,)  which  pro- 
vided, among  other. things,  that  the  bond 
required  should  be  void  "  if  be  [the  clerk] 
shall  account  for  and  pay  over  according 
to  law  all  moneys  and  effects  which  have 
come  or  may  come  into  his  handd  by  vir- 
tue or  color  of  his  office,  or  under  an  or- 
der or  decree  of  a  Judge,  even  though  such 
order  or  decree  be  void  for  want  of  Juris- 
ditlon  or  other  irregularities, "  etc.  This 
statutory  provision  greatly  enlarged  the 
compass  of  the  clerk's  bunds,  and.  as  en- 
larged, it  embraces  receiverships  and  the 
incidental  liabilities  growing  out  of  them. 
Syme  v.  Bunting,  supra.  But  the  receiver- 
ship and  the  liability  growing  out  of  it  in 
this  case  was  created  and  arose  before 
the  statutory  provision  Just  cited,  and  it 
operated  only  prospectively ;  it  did  not  ap- 
ply to  and  embrace  duch  liabilities  existing 
at  the  timeit  was  enacted.  Syme  v.  Bunt- 
ing, supra;  Thomas  v.  Connelly,  104  N.  C. 
342, 10  S.  E.  Kep.  620.  The  bond  of  the 
clerk  current  at  the  time  of  the  enactment 
would,  however,  embrace  such  liabilities 
of  the  clerk  arising  thereafter  because  it 
was  contemplated  at  the  time  the  bond 
in  such  case  was  given  that  new  and  ad- 
ditional duties  and  obligations  might  be 
added  to  those  of  the  clerk  existing  at 
that  time.  The  statute  so  expressly  pro- 
vided. Battle.  Bevlsal,  c.  17,  §  137;  City 
of  Wilmington  v.  Nutt.  78  N.  C.  177,  80  N. 
C.  265.  It  appears  that  the  defendant 
clerk  and  receiver  received  the  fund  in 
question  In  December  of  1882.  The  stat- 
ute enlarging  the  scope  of  the  clerk's  bond 
above  cited  took  effect  on  the  1st  day  of 
November,  1883.  Code,  §  3866.  The  bond 
sued  upon  does  not,  therefore,  embrace 
the  liability  of  the  defendant  clerk  as  re- 
ceiver. Syme  V.  Bunting,  supra.  It  might 
possibly  be  otherwise  it  it  appeared  that 
the  clerk,  as  receiver,  had  the  fund  at  and 
after  the  time  the  eniargring  statute  took 
effect.  It  does  not  appear  that  he  so  had 
the  same.  It  is  made  a  ground  of  defense 
in  the  answer  of  the  defendants  that  the 
appointment  of  the  defendant  clerk  as  re- 
ceiver of  the  relator  was  void,  because,  as 


alleged,  there  was  no  action  pending  in 
which  such  appointment  might  be  made, 
nor  was  there  any  presentment  of  a  grand 
Jury  that  authorized  such  appointment, 
as  contemplated  and  intended  by  tiie  stat- 
ute (Battle,  Rerisal.c.  53,  §§21,  22,  46,47) 
then  in  force.  The  appointment  seems  to 
have  been  at  least  irregular.  So  far  as  ap- 
pears it  was  made  upon  the  mere  sugges- 
tion and  motion  of  the  solicitor  for  the 
state.  But  we  need  not  decide  that  such  ap- 
pointment was  or  was  not  void,  because  we 
areof  opinion  that  the  relator  isentltledto 
recover  whether  the  defendant  clerk  was 
or  was  not  such  receiver.  The  statute 
(Code,  §§  1543. 1544;  Acts  1881.  c.  305,  §§  1, 
S)  prescribes  that  "it  shall  be  competent 
for  any  executor,  admiulstrator,  or  col- 
lector at  any  time  after  twelve  months 
from  the  date  of  letters  testamentary  or  of 
administration,  to  pay  into  the  office  of 
clerk  of  the  superior  court  of  the  county 
where  such  letters  were  grunted  any 
moneys  belonging  to  the  legatees  or  distrib 
utees  of  the  estate  of  his  testator  or  intes- 
tate, and  such  payment  shall  have  theeffect 
to  discharge  such  executor,  administrator, 
or  collector  and  his  sureties  on  his  official 
bond  to  the  extent  of  the  amount  so  paid. 
It  shall  be  the  duty  of  the  clerk,  in.  the 
cases  provided  for  in  thepreceding  section, 
to  receive  such  money  from  any  executor, 
administrator,  or  collector,  and  to  execute 
a  receipt  for  the  same  under  the  seal  of 
his  office."  Now,  when  a  clerk  receives 
money  as  contemplated  by  this  statutory 
provision,  he  clearly  receives  it  bj' virtue 
of  his  office.  It  is  made  his  duty  and  he 
)h  required  to  receive  money  in  the  cases 
provided  for,  and  in  the  nature  of  the  mat- 
ter he  is  charged  and  chargeable  with  it  as 
clerk  when  and  as  soon  as  he  receives  It. 
He  is  required  to  keep  the  same  safely 
until  he  shall  pay  it  to  the  persons  enti- 
tled to  have  the  same.  HU  bond  is  in- 
tended to  secure  "all  moneys  and  effects 
which  have  come  or  may  come  into  his 
hands  by  virtue  or  color  of  his  ofBce," 
etc.  Thomas  v.  Connelly,  supra;  Ex 
parte  CasHidey,  95  N.  C.  226;  Sharpe  v. 
Connelly,  105  N.  C.  87, 11  S.  E.  Rep.  177.  It. 
appears  hereby  and  from  the  complaint, 
among  other  material  facts  alleged,  that 
an  administrator  de  bonis  bob,  after  the 
lapse  of  more  than  12  months  next  after 
the  date  of  his  letters  of  administration, 
paid  the  sum  of  money  mentioned  for  the 
relator,  a  diHtributee  of  the  intestate,  to 
the  clerk  of  the  superior  court  of  the  coun- 
ty where  such  letters  were  granted;  that 
the  clerk  gave  his  receipt  for  the  same, 
signing  it  as  "clerk  of  the  superior  court 
of  Northampton  county,  and  receiver  of 
Mary  E.  Pres80n."the  relator,  and  under 
the  seal  of  his  office.  The  clerk  thus  re- 
ceived monay  that  he  might  receive  and 
be  charged  v^ith  In  a  case  in  the  way 
provided  for  by  the  statute.  He  seems  to 
have  had  the  statute  in  view,  and  to  have 
intended  to  comply  with  its  requirements. 
He  gave  his  receipt  as  clerk  "  under  the 
seal  of  his  office,  "—that  is,  the  seal  of  the 
court,  kept  and  used  b>  him.  He  had  no 
other  seal  of  office  required  or  recognized 
by  law.  Hence  the  seal  of  the  court 
is  meant.  Although  the  clerk  may  have 
been  receiver,  still  be  might  receive  such 
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(and  into  bla  office  as  clerk.  The  statute 
required  that  he  should  receive  It  as  clerk, 
to  be  paid  out  to  whomsoever  might  be 
entitled  to  have  It.  It  was  in  bis  hands — 
in  his  office— for  all  lawful  purposes.  He 
received  it,  as  be  might  do,  as  clerk  as 
well  as  receiver.  He  purported  to  receive 
it  by  virtue  of  his  uSlce  in  the  case  pro- 
vided for  by  law.  Else,  wherefore  did  he 
give  and  sign  the  receipt  as  clerk  under 
his  seal  of  ofUce?  There  is  no  reason  why 
he  might  not  receive  the  fund  into  his 
office  as  clerk,  although  the  court  might 
in  some  appropriate  pertinent  way  re- 
quire bim  to  deal  with  the  fund  as  receiver, 
if  he  were  such  receiver.  He  might  be 
chargeable  with  the  fund  in  the  double  ca- 
pacity of  clerk  and  receiver.  In  a  proper 
'case  the  court  might  have  jurisdiction  to 
require  him  in  such  double  capacity  to  ac- 
count for  and  dispone  of  the  fund  accord- 
ing to  law.  The  mere  fact  that  the  clerk 
was  receiver  did  not  prevent  him  from  re- 
reiving  the  fund  that  be  was  required  by 
law  to  receive  as  clerk.  As  the  defendant 
might  thus  receive  the  fund,  and  did  so, 
as  appears  from  the  pleadings  and  his  re- 
ceipt nut  denied,  the  law  charged  him  with 
it  as  clerk  by  virtue  of  his  office;  and 
when  he  made  default  In  failing  to  pay 
the.  same  to  the  relator,  who  was  entitled 
to  have  it,  as  he  was  bound  to  do,  she  at 
once  became  entitled  to  have  her  remedy 
for  such  default  against  bis  sureties  to 
his  appropriate  official  bond  for  a  breach 
of  tbe  condition  thereof.  Nor  is  there  any 
lust  reason  why  tbe  relator  may  not  have 
her  remedy  In  this  action,  because  the 
allegations  of  the  complaint  fully  develop 
informally  her  cause  of  action  against  the 
defendant  asclerk  as  well  as  receiver;  and 
it  appears  from  material  facts  admitted 
in  the  answer,  and  the  verdict  of  tbe  jury 
upon  the  pertinent  issues  of  fact  submit- 
ted to  them,  that  the  relator  is  entitled  to 
have  the  Judgment  appealed  from.  When 
the  cause  of  action  appears  sufficiently 
from  the  complaint,  though  informally  al- 
leged, and  the  case  Is  tried  upon  its  merits, 
tbe  court  ought  to  enter  such  judgment 
as  the  pleadings,  the  admissions  of  fact, 
the  findings  of  fact  in  some  cases  by  the 
court  or  a  referee,  or  tbe  verdict  of  the 
jury  upon  Issues  submitted  to  them,  war- 
rant, without  regard  to  an  Imperfect  or 
improper  demand  for  judgment  in  the 
complaint  or  other  pleadings  or  whether 
there  be  any  formal  demand  therefor. 
The  merits  of  the  matter  litigated  and 
settled  appearing,  the  law  at  once  sug- 
gests the  proper  judgment  to  be  given. 
While  it  Is  far  better  and  very  desirable 
that  the  pleadings  shall  be  directly  per- 
tinent, precise  and  orderly,  still,  when 
they  can  be  upheld  as  suHlcient,  this  must 
be  done,  if  to  do  so  works  no  injustice  to 
a  party.  This  is  the  spirit  and  purpose  of 
the  present  method  of  civil  procedure. 
Dempsey  v.  Bhodes,  93  N.  C.  1:20;  Moore 
V.  Nowell.  94  N.  C.  265;  Harris  v.  Sneeden, 
104  N.  C.  369, 10  S.  E.  Kep.  477. 

Tbe  exception  to  tbe  instruction  tbe 
court  gave  the  jury  as  to  interest  Is  un- 
founded. As  the  defendant  clerk  failed  to 
pay  the  relator  the  money  he  had  so  re- 
reived  when  she  demanded  that  he  pay 
her  tbe  same,  tbe  presumotion  is  that  be 


used  it  as  soon  as  lie  received  It.  He 
might  show  the  contrary.  If  he  used  it, 
be  was  properly  chargeable  with  interest 
at  tbe  rate  of  6  per  centum  per  annnm, 
and  12  per  centum,  certainly,  fn>m  tbe 
time  of  the  demand.  Code,  §  1890 ;  State 
V.  Allen,  6  Ired.  SB.    Judgment  afflrmed* 


a08  K.  C.  130) 

ROAMOKB  Nav.  C!o.  V.  Ehbt  ct  al. 

(Supreme  Court  q/  North  CaroUna.    Veh.  M, 
1891.) 

Intojiotion— PaAonoB. 
In  a  suit  to  enjoin  defendants  from  Inter- 
fering witn  the  oonstmction  by  plaintiff  of  a 
railroad,  the  petition  alleged  that  plaintilT  was 
the  owner  of  land  on  which  It  proposed  to  baild 
it,  and  had  oommenoed  building  a  large  elevator, 
and  had  contracted  for  a  large  amoant  of  machin- 
ery, and  gone  to  great  expense,  and  that  the  road 
was  necessary  for  carrying  oat  the  enterprise, 
and  was  located  entirely  on  its  own  land.  De- 
fendants claimed  title  to  part  of  the  land  over 
which  the  road  ran,  and  the  evidence  left  the 
question  of  title  in  doubt.  It  appeared  tliat  the 
enterprise  was  important,  and  ought  to  be  en- 
couraged; that  delay  would  injure  and  hinder  it: 
and  that  the  construction  of  the  road  could  noi 
seriously  Injure  defendants.    Held,  that  an  io- 

I unction  should  be  granted,  and  defendants  be 
eft  to  their  remedy  on  plaintiff's  bond. 

Appeal  from  superior  court.  Halifax 
county. 

The  plaintiff,  a  corporation,  alleges  in 
its  complaint  that  it  is  tbe  owner  and  in 
possession  of  the  real  property  described 
therein;  that  parts  of  the  same  are  very 
valuable  for  manufacturing  purposes: 
that  it  owns  a  canal,  situate  upon  its 
land,  to  be  enlarged  and  improved;  that 
in  connection  with  and  as  part  uf  the 
same  Is  a  basin,  situate  in  the  town  of 
Weldon,  supplied  with  water  by  said  ca- 
nal, from  which  water  is  to  be  applied  for 
the  purpose  of  moving  important  machin- 
ery; that  upon  a  parcel  of  land  near  to 
this  basin  it  has  selected  a  site  and  water- 
way on  wiiich  it  was  and  is  about  to  erect 
at  great  expense  a  corn-mill  and  elevator, 
with  capacity  to  make  10,000  bushels  of 
meal  per  day,  and  had  purchased  at  great 
cost  lumber,  brick,  machinery,  labor,  etc., 
for  that  purpose  and  to  that  end,  and  was 
engaged  in  constructing  a  railroad  from 
the  railroad  shed  in  Weldon,  the  entire  line 
of  which,  except  where  It  crosses  First 
street  in  said  town,  by  permission  of 
town  authorities,  rune  on  and  over  tbe 
land  of  tbe  plaintiff  company  to  a  point 
in  the  neighborhood  of  the  contemplated 
mill  aforesaid,  said  point  being  on  the 
plaintiff's  land;  that  the  plaintiff  is  tbe 
owner  and  in  possession  of  the  land  over 
and  across  which  said  road  passes  and  is 
to  be  completed,  and  on  which  it  is  intend- 
ed to  erect  said  mill  and  elevator  and  con- 
struct such  water-waste  way,  etc.;  that 
while  tbe  plaintiff  was  so  in  possession  of 
its  land,  about  the  10th  of  July,  1890.  en- 
gaged in  constructing  its  said  railroad, 
thedefendantEmry,  acting  for  himself  and 
bis  co-defendants. "with  a  strong  band, 
unlawfully,  wantonly,  and  violently, 
armed  with  a  shotgun,  entered  upon  the 
lands  of  the  plaintiff,  and  erected  across 
the  proposed  routeof  said  railways  fence, 
and  forbade  and  prohibited,  under  threats 
of  shooting  the  servants  and  agents  of 
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the  plaintiff  company,  the  farther  con- 
Btmctlon  or  bnlldins  of  said  railway,  and 
forbade  and  prohibited  the  agents  and 
nervantB  of  this  company  from  the  laying 
off  and  constructing  the  said  contemplat- 
ed mill,  elevator,  and  waste-way,  and 
threatens  to  shoot  and  kill  any  agent  or 
servant  of  this  company  who  shall  enter 
apon  said  land  for  the  purpose  of  building 
said  mill,  elevator,  and  waste-way  ur 
completing  said  road;"  that  the  conduct 
uf  the  defendants,  complained  of,  greatly 
hlndeni.  delays,  and  Interferes  with  the 
plaintiff's  said  enterprise,  and  destroys 
and  Impairs  the  same,  the  lumber,  ma- 
chinery, and  other  tsupplles  purchased  for 
such  purpose,  etc.  Among  other  things, 
the  complaint  demands  relief  by  Injunc- 
tion, etc.  The  defendants  admit  some  of 
the  material  facts  as  to  the  plaintiff's  en- 
terprise, but  deny  that  the  said  railroad 
ezcluslTely  runs  over  the  lands  of  the 
plaintiff;  alleges  that  they  are  the  owners 
of  two  mill-houses  situate  on  the  plaintiff's 
land  near  to  the  said  road :  that  the  own- 
ership of  these  houses  is  separate  from  that 
of  the  land  on  which  they  are  situate; 
that  the  said  road  is  about  to  be  con- 
structed nn  lands  of  the  defendants;  that 
defendants  have  been  in  the  continuous, 
uninterrupted  possession  of  a  lot  on  which 
said  road  Is  about  to  be  located,  both  said 
mills  and  a  foundry,  said  waste-way  and 
all  lands  appurtenant  to  said  mills,  etc. ; 
and  the  plalntlR  has  never  had  actual  pos- 
session thereof,  etc.  The  answer  raises  a 
question  as  to  the  location  of  the  comer 
of  a  lot  called  the"  Joyner  Lot."  If  this 
is  located  as  contended  by  the  defendants, 
then  the  said  mill  will  be  situate  on  their 
land.  It  will  not  he  so  If  such  corner  is 
situate  as  contended  by  the  plaintiff.  The 
defendants  claim  that  they  had  antl  have 
poNsePsion,  though  they  do  not  claim  title 
to  the  site  for  the  projected  new  mill,  ele- 
vator, and  water- waste  way.  The  court 
below,  on  motion  of  the  plaintiff,  granted 
an  injunction  pending  theaction, restrain- 
ing the  defendants  from  all  interference 
with  the  plaintiff's  projected  woric,  etc. 
The  defendants  excepted,  and  appealed  to 
this  court. 

R.  O.  BiirtOB,  tor  appellants.  Tboa.  N. 
Hill  and  W.  U.  Dajr,  for  appellee. 

Mbrrimon,  C.  J.,  {after  aUitIng  the  ikcta 
aa  above.)  The  pleadings,  exhibits,  and 
evidence  satisfy  us,  for  the  present  pur- 
pose, that  the  plaintiff  is  the  owner  of  the 
canal,  basin,  the  site  tor  the  projected  mill, 
elevator,  and  water-waste  way,  and  that 
Its  land  thereabout  situate  is  well  adapt- 
ed for  manufacturing  purposes  of  great 
importance;  that  the  plaintiff  is  about  to 
erect  the  mill  and  elevator,  and  to  that 
end  has  expended  and  Is  about  to  expend 
large  sums  of  money,  contracted  for  mnch 
machinery  and  other  material  tor  such 
purpose,  and  is  constructing  the  short  rail- 
road complained  of  by  the  defendants  with 
the  view  and  for  the  purpose  to  facilitate 
the  projected  work.  Its  use  and  purpose. 
Whether  this  road  is  to  be  constructed 
entirely  on  the  plaintiff's  own  land  is  nut 
entirely  free  from  doubt,  but,  if  It  be  partly 
on  a  part  of  the  defendants'  lot.  It  cannot 
in  any  sense  greatly  endamage  the  latter 


by  Its  mere  fonstructloVi.  Whether  the 
defendants  have  mere  possession  of  parts 
of  the  plaintiff's  land,  as  they  contend.  Is 
doubtful ;  and  whether.  In  any  view  of  the 
contention  of  the  parties,  the  plalntlH  has 
possession  of  any  land  of  the  defendants, 
is  very  questionable.  So  far  as  we  can  see, 
no  serious  harm  can  in  any  event  happen 
to  .the  defendants  by  the  construction  of 
the  road.  They  maybe  amply  compensat- 
ed In  damages,  and  have  remedy  upon  the 
bond  given  by  the  plaintiff.  The  comple- 
tion of  the  road  promptly,  we  can  well  see, 
will  greatly  facilitate  the  enterprise,  which 
ought  not  to  be  delayed,  and  which  the 
law  encourages.  It  Is  against  the  policy 
of  the  law  to  restrain,  delay,  and  hinder 
such  Industry  and  enterprises  as  develop 
the  country  and  Its  resources.  This  ought 
not  to  be  done  unless  in  cases  where  seri- 
ous barm  may  come  to  the  party  com- 
plaining. The  plaintiff  alleges,  and  the 
evidence  tends  strongly  to  prove,  that  the 
road -way  is  on  its  own  land,  and  it  is  in 
possession.  The  courts  have  in  many 
cases  not  unlike  the  present  one  granted 
relief  by  injunction  pending  the  action; 
and,  when  the  evidence  has  left  the  ma- 
terial matters  in  dispnte  In  doubt,  thin 
court  has  generally  directed  the  order 
granting  such  Injunction  to  be  affirmed. 
Here  the  defense  alleged  by  the  defendants 
is  more  than  doubtful;  but  we  are  not  to 
be  understood  as  expressing  any  opinion 
upon  the  facts  further  than  as  may  be 
proper  in  directing  an  afHrmance  of  the 
order  appealed  from.  Parker  v.  Parker, 
82  N.  C.  166:  Lumber  Co.  v.  Wallace,  93  N. 
C.  22;  Jjewls  v.  Lumber  Co., 99  N.C.ll,  5  S 
E.  Rep.  19;  Evans  v.  Railroad  Co.,  96  N.  C 
46, 1  8.  E.  Rep.  629 ;  Whittaker  v.  Hill,  96  H. 
C.  2, 1  S.  E.  Rep.  639.  There  is  no  error. 
Let  this  opinion  be  certified  to  the  snperi- 
or  court  according  to  law.  It  is  ao  or- 
dered. 


(108  N.  c.  an 

JOTNKR  ▼.  HiNBB. 

(Sumrtme  Court  of  Xnrth  Carolina.    Teb.  M, 
1891.) 

DiSKiMAi.  or  Arnuk 
Where  an  appeal  la  not  docketed  nntit 
after  the  time  fixed  oy  law,  and  appellant  does 
not  move  for  aoertforort  at  the  flnt  term  next 
after  the  trial,  the  appellee  may  move  to  dismiss 
tbo  appeal  in  the  supreme  -oonrt,  and  does  not 
waive  nis  ri^ht  to  do  so  by  failing  to  doclMir  the 
oertificate  or  moving  to  dismiss  this  appeal  in  the 
trial  ooorL 

Appeal  from  superior  court,  Pitt  county. 
On  motion  to  dismiss  appeal. 
Batcbelor  &  Bennett,  for  appellant.   Jaa. 
E.  Moore  and  J.  D.  Mnrpby,  tor  appellee. 

Clark,  J.  This  cause  was  tried  at 
March  term,  1889,  of  Pitt  superior  court, 
and  the  appeal  was  not  docketed  here  till 
August  9,  1890.  The  appellant,  however, 
contends  that,  the  appellee  not  tiaving 
moved  at  last  term  to  dismiss,  this  was  a 
waiver.  There  was  no  agreement  to  con- 
tinue at  last  term,  and  no  action  by  the 
appellee  which  could  be  construed  as  a 
waiver  ot  his  rights.  He  bad  a  right,  from 
the  lapse  of  time,  to  consider  the  appeal 
abandoned.  It  was  not  his  duty  to  look 
out  for    that  length    of  time   to  guard 
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agalDBt  the  case  being  docketed  here. 
Iiad  the  appellant,  after  such  a  lapse  of 
time,  applied  for  a  certlomrl.  It  mnst  have 
been  denied.  Brown  t.  WllIiamB,  84  N.  C. 
tie.  His  condition  certainly  can  be  no  bet- 
ter because,  without  a  eertlorarl,  be  put 
bis  appeal  on  the  docket  long  after  the 
time  when  under  the  law  it  should  have 
been  filed.  Rule  5.  It  Is  true,  the  appellee 
might  bare  docketed  the  certificate,  and 
dismissed  the  appeal,  (rule  17:)  or  he 
might  have  moved  in  the  superior  court 
to  dismiss  the  appeal,  (Avery  v.  Pricchard, 
93  N.  C.  263;)  but  be  was  not  compelled  to 
do  either,  and  his  failure  to  take  such 
steps  does  nut  cure  the  laches  of  the  appel- 
lant, nor  deprive  the  ap(iellee  of  the  right 
to  have  the  ap[>eal  dismissed  when  it  Is 
not  docketed  here,  nor  a  certiorari  moved 
for  at  the  first  term  of  this  court  beginning 
next  after  trial,  (rule  16.)  Appeal  dis- 
missed. 


(108  N.  C.  134) 

Devereux  v. 


McMabon  et  at. 


ISumreme  Court  of  North  CaroUna.    Feb.  84, 
1891.) 

DSSD— RSOOBD— Vabiancb— DcLnrsBT. 

1.  Under  Code  N.  C.  i  I3S1,  providing  that 
the  registry  of  any  deed  shall  be  suffluient  evi- 
dence thereof  unless,  upon  order  of  the  court  sug- 

'  gesting  a  variance  from  the  original,  the  party 
offering  the  registry  shall  be  required  to  produce 
the  original  or  account  for  its  aljsence,  where  the 
party  oSering  the  registry  voluntarily  produces, 
at  the  request  of  the  other  party,  the  original 
leed,  the  latter  cannot  avail  nlmself  of  a  varl- 
uioe,  not  having  procured  the  original  by  order 
of  the  court,  as  provided  by  statute. 

2.  Under  Code  N.  C.  $  1.^M,  requiring  deeds 
and  other  instruments  to  be  "in  writing,  and 
signed  by  the  party,"  the  alflxing  of  a  cross 
mark  ( X )  opposite  the  seal  and  beneath  the  at- 
testation clause,  containing  the  grantor's  name, 
is  sofflcient. 

8.  Whore  the  certificate  of  probate  and  flat 
recited  that  a  certain  deed  "was  proven  by  the 
oath  of  one  8.  D.,  subscribing  witness,"  and  the 
deed  shows  that  the  subscribing  witness  signed 
"D.  8.  C,"  that  being  the  usual  way  In  which 
he  signed  his  name,  the  registry  is  sufciclcnt,  and 
the  mistalce  of  the  ofilcer  in  registering  the  deed 
'  as  having  been  witnessed  by  S.  D.  will  not  in- 
validate it 

4.  (Vbere  the  sabscriblng  Witness  testifies 
that  when  the  deed  was  handed  to  him  by  the 
oantor  he,  after  signing  it  as  a  witness,  either 
aelivered  it  to  the  grantee  in  the  grantor's  pres- 
ence, or  returned  it  to  the  grantor,  who  delivered 
it  to  the  grantee  himself,  there  Is  evidence  upon 
which  the  iury  may  find  that  there  waa  a  deliv- 
eiy  of  the  deed. 

This  was  a  dvll  action,  brought  for  the 
recovery  of  posseRslon  of  land,  and  tried  at 
September  term,  18U0,o(  the  superior  court 
of  Halifax  county  before  .'Vrm field,  J, 

The  plaintiff  was  Introduced  as  a  wit- 
ness, and  testified  that  the  land  was  worth 
$40  or  f  50  a  year.  On  cross-ex  amination 
by  the  defendants' counsel  he  testified  that 
Thomas  Alexander  was  carried  by  him 
fi'om  his  home  in  Halliax  county  to  the 
plalntilf's  home  In  Nash  county,  in  order 
that  he  might  take  better  care  of  htm. 
'^Tom  wanted  to  go.  He  died  about  a 
week  afterwards.  He  signed  the  deed 
about  12  o'clock  in  the  day,  and  died 
about  the  same  hour  that  night.  They 
tried  to  read  the  deed  to  htm,  but  be  said 


it  made  no  dlfferencn.  He  asked  who 
wrote  it,  and  was  told  It  was  Mr.  Thorp. 
He  asked  If  he  was  a  lawyer,  and  was  told 
yes.  They  tried  to  read  It  to  btm.  bat 
could  not  make  It  out.  He  asked  If  It  stip- 
ulated that  he  (Basil)  should  take  care  of 
him  and  Frankle  during  their  lives.  Was 
told 'Tea;'  and  said  that  he  was  satia- 
fled.  I  told  him  what  was  In  the  deed. 
Solomon  Davis  was  the  one  who  tried  to 
read  the  deed.  .John  (3obb  was  nut  then 
present.  Davis  witnessed  the  deed. '  Cobb 
came  later  In  the  day,  and  Tom  acknowl- 
edged the  deed  again  before  him,  and  be 
wrote  these  words  on  it:  'John  Cobb  wit- 
ness toward  of  what  was  sed,  Thomas  Al> 
exanderdldagreetotheDecd."*  Theplain- 
tltt  then  resttHl  hlscase.  Thedefendants  of- 
fered the  paper  purporting  to  be  the  origi- 
nal deed  from  Alexander  to  Devereux. 
In  the  attestation  clause  the  words  "Solo- 
mon Davis"  are  not  written  out,  but  tbe 
letters  "  D.  S.  C. "  are  followed  by  certain 
flourishes.  The  defendants  then  intro- 
duced the  will  of  Thomas  Alexander,  in 
which  he  devised  the  locus  la  quo  to  the 
defendants.  Tbe  defendant  U.  McMahou 
was  then  introduced,  who  testified  that 
be  had  known  Tbumas  Alexander  25  or  30 
years,  and  had  had  considerable  dealings 
with  liim,and  he  could  not  read  or  write. 
The  defendants  then  introduced  W.  T. 
Pnrnell,  who  testified  that  he  knew  Tom 
Alexander  well.  Saw  him  at  Halifax  de- 
pot on  the  day  that  he  went  to  Nanii. 
Tried  to  talk  to  him,  but  he  was  so  sick 
that  he  could  not  talk,— was  paralysed, — 
and  witness  thought  that  he  was  dead. 
Was  ]uBt  as  bad  off  as  a  man  could  be. 
His  feet  had  been  badly  burned.  He  was 
at  the  depot  in  a  bed,  and  feathers  were 
all  oter  him.  W.  D.  Wlllcox  was  intro- 
duced by  the  defendants,  and  testified:  **I 
saw  Tom  the  day  he  was  carried  to  Nash. 
He  was  in  a  bed.  Looked  very  bad. "  De- 
fendants then  Introduced  Alfred  Walters, 
who  testified  tliat  the  day  before  be  left 
home  he  saw  Tom  Alexander,  and  helped 
to  dress  him  on  the  morning  he  left.  **  He 
did  not  speak  from  his  home  To  Halifax. 
He  said  tliat  he  would  be  back  to-mor- 
row. He  was  as  had  oft  as  he  could  be 
when  I  left  him  on  the  train.  Tom  is  au 
uncle ,  of  the  plaintiff,  and  raised  bira. 
Tom  had  no  children.  I  married  Tom's 
niece. "    Defendants  rest. 

The  testimony  of  Solomon  Davia,  who 
was  next  introduced  for  plaintiff,  is  em- 
bodied in  the  opinion.  Plaintiff  intro- 
duced Simon  Beckton,  who  testified:  'I 
was  there  when  Tom  signed  the  deed.  I 
got  there  about  11  o'clock.  Tom  talked 
with  good  sense.  I  saw  Tom  take  tbe 
pen  and  have  the  paper.  His  mind  seemed 
good  then.  He  was  talking  about  lieing 
burned;  how  he  came  to  be  there;  said 
Basil  would  do  more  for  him  than  any 
one  else,  etc.  I  saw  Basil  give  him  the 
deed,  and  having  it  fixed  up  by  Mr.  Thorp. 
He  said  it  was  to  be  signed  to-morrow. 
Tom  said:  'Better  fix  it  now;  we  can't 
tell  what  a  day  may  bring  forth.'  Tom 
asked. him  whatwasin  the  deed, and  Basil 
totd  him.  I  [witness]  can't  read  or  write. 
Tom  was  in  the  bed  when  he  signed  the 
deed.  Davis  bad  hold  of  tbe  end  of  the 
pen   when  Tom   signed."    Plaintiff  then 
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•ntrodnced  Nat.  Alexander,  wbo  testified : 
"I  am  an  lllef^tiniatesoQ  of  Tom  Alex- 
ander. Before  he  went  to  Nash  county  he 
proponed  to  me  to  take  bim  to  my  bouse, 
and  take  care  of  him  and  his  sister, 
Frankie,  daring  their  lives,  and  be  wonid 
give  nie  a  deed  to  the  land.  I  told  blm  I 
was  not  able  to  do  it,  and  he  said  he  was 
goinK  to  write  for  Basil  to  come.  He 
wrote  to  Basil,  and  after  that  Basil  came. 
He  did  not  take  bim  home  that  time,  but 
did  shortly  after."  Defendants  objected  to 
this.  The  objection  overruled,  and  de- 
fendants excepted.  The  defendants  con- 
tended, among  other  things,  throughout 
the  trial,  that  the  deed  was  never  signed; 
and,  secondly,  that  plaintiff  fraudulently 
Induced  Alexander  to  sign  it.  The  plain- 
tiff then  introduced  John  Williams,  who 
testifled  be  had  heard  Tom  say  McMahon 
bad  failed  to  take  care  of  him.  Said  he 
was  going  to  write  Basil  to  come  and 
take  him  in  hand.  Said  he  hadn't  seen 
Basil  In  twelve  years.  This  was  in  1886. 
Basil  came  In  1X87.  The  plaintiff  was  re- 
called, and  testified  that  three  or  four 
years  before  Tom  died  be  came  up  and  at- 
tended to  his  matters  for  blm;  that  he 
took  Tom  off  JuBt  before  Christmas,  and 
be  lived  one  week,  and  until  Friday  night 
of  the  next  week.  Mr.  Thorp  testified 
that  he  wrote  the  paper  on  the  13th  and 
dated  It  on  the  14th;  that  he  gave  the  deed 
to  BukII  on  the  13th.  Defendants  then  In- 
troduced McMahon,  wbo  said  thot  Basil's 
statement  that  he  was  Inattentive  to 
Tom's  wants  was  false;  that  be  did  not 
know  be  whs  at  the  depot  the  day  he 
went  to  Nash ;  and  that  he  had  several 
times  sent  him  clothing  and  other  things. 
The  defendant's  counsel  claimed  In  bis 
argument  (1)  that  there  was  no  sufficient 
signing  of  said  deed  or  paper;  (2)  that  it 
was  not  lawfully  and  properly  registered; 
(8)  that  there  was  no  evidence  of  its  de- 
livery. His  honor  charged  the  jury  that 
if  they  found  from  the  evidence  that  Thom- 
as Alexander,  after  being  made  ac- 
quainted with  the  contents  of  the  paper 
or  deed,  with  intent  to  execute  it,  made 
thecrosR-mark  opposltethe  word  "  [Seal]  " 
freely  and  voluntarily,  and  then  bad  suffl- 
cient  mental  capacity  to  understand  the 
nature  of  the  transaction  and  the  sltna- 
tion  of  the  property,  and  his  circumstan- 
ces, it  was  in  law  a  sufficient  signing.  De- 
fendants excepted.  He  further  charg;ed 
that  If  the  jury  believed  from  the  evidence 
that  Solomon  Davis  was  In  the  habit  of 
signing  bis  name  by  the  letters  "  D.  S.  C, " 
and  made  bis  signature  in  this  way  to 
said  deed,  at  the  request  of  Thomas  Alex- 
ander, it  was  a  sufficient  attestation. 
Defendants  excepted.  His  honor  further 
charged  that  if  the  jury  believe  from  the 
evidence  that  Alexander  signed  the  deed 
tor  the  purposes  expressed,  and  Davis,  aft- 
er signing  as  a  witness,  handed  it  to  Dev- 
ereux,  in  his  presence,  and  with  his  assent, 
or  if  Alexander  banded  it  to  Devereux, 
there  was  some  evidence  of  delivery  to  be 
considered  by  them.  Defendants  except- 
ed. Verdict  tor  the  plaintiff.  Defendants 
move  tor  a  new  trial  for  alleged  errors 
above  set  forth.  Motion  refused.  Defend- 
ants except.  The  material  portions  of  the 
original  deed  and  of  the  record  in  the  reg- 


ister's office  are  incorporated  in  the  opin- 
ion. 

Tboa.  N.  Bin  and  W.  H.  Dny,  for  ai>- 
pellants.    R.  O.  B  rton,  tor  appellee. 

Avert,  J.,  (after  stattng  the  facta  aa 
above.)  It  is  provided  by  statute  (Ck>de, 
§  1251)  that  "the  registry  or  a  duly -certi- 
fied copy  ot  the  record  of  any  deed,  etc, 
may  be  given  in  evidence  in  any  court, 
and  shall  be  held  to  be  full  and  sufflcieat 
evidence  of  such  deed,  etc.,  although  tbe 
party  offering  the  same  shall  be  entltledjto 
the  possession  of  tbe  original,  and  shall 
not  account  for  the  non-production  them- 
of  unless,  upon  a  rale  or  order  of  the  coui^ 
suggesting  some  material  variance  from 
tbe  original  in  such  registry,  or  other 
snfBcient  grodnd,  such  party  shall  ha°ve 
been  previously  required  to  produce  the 
original.  In  which  ease  the  same  shall  jtie 
produced,  or  its  absence  duly  accounted 
for,  according  to  the  course  and  practice 
of  the  court."  After  the  plaintiff  had  rea'd 
the  deed  recorded  ,in  the  register's  book, 
which  was  made  competent  evidence  by 
the  statute,  he  tnmishsd  at  the  request 
of  the  defendant,  voluntarily,  and  not  'in 
obedience  to  an  order  ot  the  court,  the 
original.  Tbe  latter  could  not  then  avail 
himself  ot  the  objection  that  there  was  a 
variance  between  the  original  and  what 
purported  to  be  a  copy  on  tbe  book  of  tbe 
register  by  objecting  to  the  admission  in 
evidence  of  tbe  copy.  If  there  bad  t>eeB 
any  ground  of  complaint,  the  point  in- 
tended to  be  raised  was  fairly  presented 
by  the  exceptions  to  the  charge  of  the 
court  at  a  later  stage  of  the  trial ;  the  de- 
fendant having  meantime  offered  the 
original  deed  in  evidence.  The  last  clause 
of  tbe  original  deed,  and  the  attestation 
clause  with  signatures,  were  as  follows: 

"In  witness  whereof,  the  said  Thomas 
Alexander  hath  hereunto  signed  his  name 
and  affixed  his  seal  the  day  and  date 
above  written.  X     [Seal.] 

"Signed,  sealed,  and  delivered  in  pres- 
ence of  X  John  Cobb,  witness  towards  of 
what  was  sed,  Thomas  Alexander  did 
agree  to  the  deed.     D.  S.  C. " 

The  same  portion  of  the  deed  was  re- 
corded In  the  register's  office  as  follows: 

"In  witness  whereof,  tbe  said  Thomas 
Alexander  hath  hereunto  signed  his  name 
and  fixed  his  seal  tbe  day  and  date  above 
written. 

"Witness:  X    [Seal.] 

"Signed,  sealed,  and  delivered  in  the 
presence  of  X  .lohn  Cobb,  wltneus  toward 
of  wbat  was  aed,  Thomas  Alexander  did 
agree  to  the  deed.         Solomon  Davis.  " 

Tbe  defendant  contended  that  the  deed 
was  not  signed  In  accordance  with  tbe  re- 
quirements of  onr  statute  of  frauds,  (Code, 
§1554,)  and  that  the  judge  below  should 
have  Instructed  the  jury  that  the  plaintiO 
had  failed  to  adduce  any  evidence  tending 
to  show  title  in  himself,  and  could  not, 
therefore,  recover. 

Under  the  Saxon  rale  in  England,  it 
was  only  required  that  deeds  should 
be  subscribed  with  the  sign  of  the  cross. 
It  was  not  necessary  that  a  seal  should 
be  attached.  After  tbe  Norman  con- 
quest, sealing  became  a  requisite,  but 
signing   ot   aU    kinds   ceased    to    be   re- 
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galred.  8  Wasbb.  Real.  Prop.  242;  Co. 
Litt.  171b;  2  Bl.  C!oinm.  809.  After  the 
statute  of  fraads  was  enacted  It  became 
eeoentlal  that  every  deed  purporting  to 
convey  land,  and  every  other  instrument 
required  under  its  provlslcns  to  be  !n 
writing,  should  be  signed  by  the  party  to 
be  charged  therewith.  Itla  nowan  estab- 
lii^hed  rule  that  the  name  of  the  party  to 
be.  charged  maybe  written  by  an  agent, 
in  bis  presence,  and  under  his  direction ; 
the.  act  of  the  authorized  agent  being 
theoreticaily  the  act  of  the  principal. 
Tied.  Real  Prop.  5  807;  Pierce  v.  Haljes, 
28  Pa.  St.  231 ;  Insurance  Co.  v.  Brown,  30 
Ni  J.  £q.  193;  Browne,  St.  Frauds,  12; 
Klme  T.  Brooks.  9  Ired.  218;  Frost  v. 
Deefing,  21  Me.  156;  Gardner  v.  Gardner, 
5  Cush.  4S3.  Under  the  provisions  of  onr 
statute  (Code,  §  1554)  all  of  the  instru- 
ments enumerated  are  required  to  be  in 
writing,  and  signed  by  the  party,  etc., 
while  in  the  statutes  of  some  of  the  other 
states  the  word  "subscribed"  is  substi- 
tuted for  **  signed."**  Modern  text- writers 
generally  concur  in  the  opinion  that  it  is 
not  essential  that  the  signature  should 
be  placed  at  the  end  of  the  deed  or  other 
instrument,  where  the  law  requires  sign- 
ing only.  Martind.  Conv.  §  6;  5  Amer.  & 
Eng.  Enc.  Law,  441;  Tied.  Real  Prop.  § 
8U7.  In  the  construction  of  statutes  in 
reference  to   wills  a  similar  rule  has  been 

fenerally  adopted.  81g:natureB  In  the 
Ody  of  the  will  have  been  declared  to 
constitute  a  Butflclentcompliance  with  the 
requirement  that  there  should  be  a  sign- 
ing, and  the  courts  have  gone  so  far  as  to 
sustain  the  validity  of  the  execution  of  a 
will  where  the  name  of  the  testator  was 
written  under  the  names  of  the  witnesses 
to  the  attestation  clause  after  having 
been  written  also  as  a  part  of  that  da  use  by 
him.  7  Mew,  Jacob's  Dig.  879;  1  Wms. 
Ex'rs,  60.  It  is  conceded  that,  where  an- 
other person  has  already  written  the  sig- 
nature of  one  who  is  illiterate,  the  latter 
may  adopt  the  signing  subsequently  by 
attaching  a  cross  or  other  mark  used  by 
bim  as  a  substitute  for  an  actual  signa- 
ture, though  he  could  not  so  ratify  the 
act  of  an  agent  who  signed  his  name  not 
in  his  presence  except  by  attaching  such 
mark.  The  grantor  in  this  case  inquired 
Who  had  written  the  deed,  and  was  told 
that  it  was  written  by  Mr.  Thorp,  a  law- 
yer, and,  in  substance,  what  were  its  Con- 
tents. It  was  insisted  with  much  force  by 
the  learned  counsel  on  the  argument  that 
wlien  Thomas  Alexander  made  the  cross- 
mark  opposite  to  the  seal  and  beneath 
the  clause  reciting  his  name,  he  adopted 
the  signing  of  his  name  in  that  clause,  the 
name  being  in  close  proximity  to  the  cross 
and  seal.  It  is  well  established  that  any 
number  of  grantoi-s  may  by  delivery  adopt 
a  seal  opposite  to  the  name  of  the  first  of 
the  nuniber,  who  signs  the  deed,  there  be- 
ing a  recital  in  it  that  they  had  attached 
their  seals;  while,  on  the  other  hand, 
where  there  Is  no  such  recital,  a  seal  at- 
tached to  the  name  will  be  deemed  suffi- 
cient to  constitute  the  instrument  a  deed. 
8  Wiashb.  Real  Prop.  244,  245;  Tied,  supra, 
808;  Yarborougb  v.  Monday,  2  Dev.  493. 
It  seems  not  unreasonable  to  be  guided  by 
the  principle  so  often  Invoked  in  the  con- 


struction of  deeds  and  wills,  that  the  law 
wilt  favor  those  who  are  iuopa  conmllO 
and  illiterate,  end  attempt  to  arrive  at 
and  carry  out  their  true  Intent  by  a  lib- 
eral application  of  technical  mleci.  Wastab. 
supra,  at  page  244,  aays:  "Affixinc;  a 
mark  by  the  grantor  against  his  name, 
though  written  by  another,  is  a  signing, 
although  it  do  not  appear  that  he  could 
not  write  his  own  name.**  It  being  set- 
tled, then,  that  our  statute  does  not  re- 
quire that  the  name  should  be  subscribed 
at  the  end  of  the  instrument,  when  writ- 
ten by  the  party  to  be  charged  in  bis  own 
handwriting,  it  would  seem  to  be  an  an- 
reasonabledisrrimination  against,  instead 
of  in  favor  of,  au  Illiterate  person  to  de- 
clare his  conveyance  null  and  void  because 
he  attempted,  by  a  mark  placed  in  prox- 
imity to  tne  seal,  at  the  end  of  the  deed,  to 
adopt  a  signing  of  his  name  in  the  labt 
clause  of  the  instrument.  The  courts. 
since theenactment  of  the  statutnof  frauds 
(29  Car.  II.)  have  used  the  maxim  "qaod 
faclt  per  allam  faelt  per  Be, "  with  great 
liberality,  especially  in  making  auction- 
eers, by  implication  of  law,  the  agents  of 
those  who  bid  for  land  at  sales.  In  con- 
struing theact  of  making  tlie  mark  in  this 
case  as  au  adopti(^n  of  the  signature  just 
above  it  in  the  body  of  thedeed,  wecanfore- 
seeno  greaterdanger  of  opening  adoorfor 
the  evasion  of  the  statute  of  frauds  tlian 
in  any  other  case  where  the  mark  is  used 
and  placed  in  juxtaposition  to  the  writ- 
ten name.  In  either  case  the  execution  of 
the  instrument  must  be  ordinarily  shown 
by  the  acknowledgment  of  the  maker,  or 
the  testimony  of  a  witness  who  saw  it 
made,  and  even  where  both  the  maker  and 
subscribing  witness  may  liave  died,  the  ne- 
cessity for  proving  the  genuineness  of  th« 
signature  of  the  witness,  or  some  distin- 
guishing feature  in  the  mark  made  by  tbe 
grantor.ls  anam|)le  guaranty  that  theop- 
portunity  or  Incentive  toevade  tbestatnte 
of  trau<ls  will  not  be  enhanced  by  sustaining 
the  validity  of  the  signing  by  Thomas 
Alexander.  Davisv.Higgin8,91N.C.882.  If 
there  had  been  no  witness  to  the  deed,  then 
it  could  not  have  been  admitted  to  probate 
without  proof  that  the  mark  was  habit- 
ually used  by  Alexander  as  a  substitute 
for  signing  his  name,  and  that  there  was 
some  peculiarity  in  its  appearance  whicli 
distinguished  it  from  other  marks,  and 
enabled  the  witness  to  recognize  it  as  be 
would  tbe  peculiarities  of  handwriting. 
Sellers  t. Sellers,  98 N.C.  16 :i  Statev.Byrd, 
98  N.  C.  624;  UoweU  v.  Ray,  92  N.  C.  510. 
In  support  of  this  view,  Justice  Mkrri- 
MON,  delivering  the  opinion  of  the  court  in 
State  V.  Byrd,  supra,  said :  "While,  gener- 
ally, a  mere  cross-mark  employed  by  a 
person  who  cannot  write  as  nvidenre 
that  he  executed  a  paper  writing  to  Vi  hich 
it  is  affixed  cannot  be  proven,  yet  a 
perscm  may  have  a  mark  so  peculiar 
and  so  uniformly  used  by  him  for  such  par- 
pose  as  that  It  may  become  well  known 
as  his  mark,  and  may  be  proven.  Just  as 
the  signature  of  one  who  writes  may  be 
proven  to  be  in  his  own  handwriting. 
A  mark  like  the  signature  of  a  party  is  in- 
tended to  be  evidence  of  tbe  fact  tbat  tbe 
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Sarty  makiDK  It  made  it,  and  Identtfles 
Imaelf  with  the  paper  wiitinsr  signed  in 
the  way  and  for  the  purpose  indicated  In 
it;  and  It  Is  just  an  binding;  ordinarily 
without  a  BubxcribinK  wltnesB  as  'vitb 
one,  but  It  may  be  proven,  aR  a  HlKnatare 
may  lie  by  one  who  saw  it  made,  or  who 
heard  the  maker  acknuwledge  It  to  be  biH, 
and  the  maker  bimBCif  is  generally  a  com- 
petent witness  t<)  prove  that  he  made  it." 
Howell  V.  Ray,  92  N.  C.  510.  We  have  re- 
produced this  extract  to  make  it  clear 
that  we  are  sustained  by  an  adjudication 
of  this  court,  in  which  it  is  laid  down  as  a 
principle,  in  the  most  explicit  way,  that 
an  Instrument  pnrportini?  to  be  a  deed, 
and  rpflulred  to  he  in  writing  and  Rigned 
by  the  party  charged  thereby.  Is  not  void 
upon  its  face  because  the  maker  or  gran- 
tor has  signed  by  making  a  simple  cross, 
nnr  even  if  there  is  no  witness  to  such 
signing.  The  law  still  leaves  the  way 
o\wx»  for  proof  of  its  execution  by  Bh«)w- 
ing  it  to  he  a  pecnliar  substitute  hnbitual- 
ly  used  by  the  grantor,  instead  of  an  onli- 
nary  signature,  or  tor  evidence  fnim  an 
eye-witness  that  he  saw  the  mark  at- 
tacheii.  jiiMt  as  he  could  testify  to  the  act 
of  subscribing  the  name.  Our  view  of  the 
sahject  is  suKtained  by  reason  and  the 
current  of  authority.  While  it  is  not 
proltable  that  any  case  precisely  similar 
in  all  respects  to  that '  under  considera- 
tion has  ever  arisen,  the  principle  an- 
Dountred  finds  abundant  support  in  the 
adJiuliratlonH  of  other  courts,  and  the 
conclusioiiR  deduced  from  them  by  leading 
writers  upon  the  subject  of  deeds  and 
conveynnces  5  Lawson,  Rights,  Kern.  & 
Pr.  $  2270  says  a  person  physically  una- 
ble or  too  Illiterate  to  write  Lis  name 
may  sign  by  making  a  cross,  a  straight 
or  a  crooked  line,  a  dot,  or  any  other  sym- 
bol. In  Martliid.  Conv.  8  IflO,  the  rule  is 
stated  as  follows:  "As  to  what  will  con- 
stitute a  sutficient  signing,  it  may  be  ob- 
served that  it  is  not  necessary  that  the 
party  should  write  his  own  name.  His 
mark  is  suttlrient  though  he  be  able  to 
write."  In  Kection  6  the  same  author 
aa.vs:  "It  seems  that  putting  initials  to  a 
document,  the  name  appearing  elsewhere, 
is  a  sutficient  signing  to  satisfy  the  re- 
quirements of  the  statute. "  If  tne  initial 
letters  of  one's  name  be  allowed  to  serve 
as  a  substitute  for  a  formal  signature  be- 
cause the  name  is  signed  in  full  in  the 
body  of  the  deed,  why  should  we  hold 
that  a  mark,  the  making  or  distinctive 
character  of  which  is  susceptible  of  proof. 
Is insuttlclent  under  similar  circumstances? 
The  second  ground  of  exception  was 
that  the  deed  was  not  lawfully  and  prop- 
erly registered.  The  certificate  of  probate 
and  fiat  are  ns  follows:  "State  of  Mortb 
Carolina,  Nash  county.  I,  John  T.  Mor- 
gan, clerk  of  tlie  superior  court,  do  hereby 
certify  that  the  execution  of  the  annexed 
dee<l  was  this  day  proven  before  me  by  the 
oath  and  examination  of  Solomon  Davis, 
the  subscribing  witness  thereto,  who  says 
that  the  deed  was  signed  and  delivered  in 
his  presence,  January  13, 188fl,  to  the  gran- 
tee, for  the  purposes  therein  expressed. 
Witness  my  hand  and  offlcial  seal,  this 
20tbdayof  January,  1888."  (Signed  and 
sealed    by  the  clerk.)     "State  of  North 


Carolina,  Halifax  county.  In  the  superior 
court.  February  9th,  1«88.  The  foregoing 
certlflcate  of  John  T.  Morgan,  clerk  of  the 
superior  court  of  Nash  county,  duly  at- 
tested by  bis  official  seal,  is  adjudged  to 
be  correct.  Let  the  instrument,  with  the 
certificates,  be  i-egistered.  [Signed]  John 
T.  Ut<KGOKT,aerk  Superior  Court."  "Filed 
for  registration,  February  9th,  ISSjS. 
[Signed]  L.  Vinson,  Register  of  Deeds." 
If  the  objection  to  the  probate  is  based  .up- 
on the  ground  that  theoriginal  deed  shows 
that  Solomon  Davis,  instead  of  signing  hia 
full  name  to  the  attestation,  wrote  the  let- 
ters "  D.  8.  C, "  and  the  regis  ter  recorded  the 
signature  "Solomon  Davis,  "we  think  It  is 
clearly  untenable.  Registrations  are  not 
rendered  void  by  reason  of  a  mistake  by 
the  officer  in  recording  deeds,  but  the 
registration  is  presumptively  correct;  and 
the  remedy  for  such  defective  record  is  to 
demand  the  original,  which,  if  legible,  is 
the  highest  evidence  of  the  form  of  the 
deed  and  probate.  Davis  v.  Insceo,  84  N. 
C.89«;  Love's  Ex'rs  v.Hardin,  87  N.  C.  249. 
When  this  case  was  brought  to  this  court 
by  a  former  appeal,  (102  N.  C.  2X4,  9  S.  E. 
Rep.  6;i5,)  we  held  that  thefact  that  a  wit- 
ness liad  made  a  cross-mark  in  attesting 
a  deed  did  not  affect  his  competency  to 
prove  its  execution.  See,  alsi>,  5  Lawson, 
Rights,  Rem.  &  Pr.  §  2271  ;Neliu8  v.  Urick- 
ell,  I  Hay  w.  (N.  C.)  19.  Upon  the  principle 
already  announced  In  discuHsing  the  sig- 
nature of  the  grantor,  there  can  be  no 
further  controversy  as  to  his  eligibility 
when  It  appears  that  he  used  characters 
so  peculiar,  as  a  substitute  for  signing  his 
name.  1'atom  v.  WhitR,96  N.C.453;  State 
V.  Hyrd,  supra;  Sellers  v.  Sellers,  supra; 
Martind.  Conv.  §  6.  His  testimony  was  as 
follows:  "I  witnessed  the  deed.  I  saw 
Tom  sign  the  deed,  and  be  handed  it 
to  me,  and  asked  -me  to  witness  it.  That 
is  my  name.  D.  S.  for  Davis,  C.  for  Solo- 
mon. That  is  the  way  I  sign  it.  The 
rest  was  put  there  merely  to  All  in. 
I  thought  the  old  man  was  in  his  right 
mind.  I  did  not  hear  any  one  read  the 
deed  to  Tom.  Tom  asked  Basil  if  he  had  got 
the  deed  fixed  up.  He  said  '  Yes.'  Tom 
asked  who  fixed  It.  He  said, 'Mr.  Thorp, 
a  lawyer;'  and  told  bim  what  was  in  it. 
Tom  signed  the  deed  about  twelve  o'clock 
in  the  dpy,  and  died  about  twelve  o'clock 
that  night.  I  handed  the  deed  either  to 
Basil,  in  Tom's  presence,  or  back  to  Tom, 
and  he  banded  it  to  Basil."  We  think 
that,  though  there  was  a  mistake  in  re- 
cording the  deed,  it  did  not  affect  the  right 
given  by  statute  to  the  plaintiff  to  read 
the  record,  as  already  stated,  subject  to 
the  right  of  defendant, If  the  original  could 
be  produced,  to  correct  such  mistakes  by 
its  introduction.  Tbe  deed  was  properly 
proven  by  Solomon  Davis,  who  was  a 
competent  witness.  Theeffect  of  showing 
the  mistake  of  the  register  of  deeds  was 
not  to  annul  the  probate,  not  even  to  dp- 
Btroy  the  competency  of  tbccopy  upon  the 
book  as  evidence,  but  simply  to  rebut  the 
presumption  that  the  copy  was  correct, 
and  open  the  way  for  tbe  conRlderntlon 
and  discussion  of  the  question  whether 
the  paper  writing,  in  its  original  shape, 
was  upon  its  face  an  instrument  that  un- 
der our  statute  might  be  probated  and 
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admitted  to  reKlBtratlon.  Defendant's 
caunBel  InslHted  that  there  was  no  evidence 
ofdellveiT.  Though  neither  proof  o(  pos- 
aesaion  of  the  deed  by  the  grantee  alone, 
nor  evidence  of  the  handwriting  of  the 
bargainor,  anconne<-ted  with  the  facts, 
win  raise  a  presumption  of  delivery,  so  as 
to  dispense  with  actual  proof  of  It,  yet, 
when  both  the  signing  by  the  grantor 
and  possession  of  the  grantee  are  shown, 
there  is />r/ina  fec/e  evidence  of  delivery. 
Williams  V.  Springs.  7  Ired.  384;  Whltsell 
vr.  Mebane,  64  N.  C.  845;  Ingram  v.  Hall,  1 
Hayw.  (N.  C.)  222.  But  the  witness  Davis 
,  testified  that  when  the  deed  was  handed 
to  him  by  the  grantor  he  either  handed  It, 
in  his  presence,  and  with  his  acquiescence, 
to  the  grantee,  Basil  Devereux,  or  he  re- 
tamed  it  to  Alexander,  who  handed  It  to 
Devereux.  That  was  evidence,  if  believed, 
of.an  actual  delivery.  The  failure  to  read 
a;deed,  or  the  misrecltal  of  Its  contents  to 
an  illiterate  grantor,  who  asks  to  know 
what  It  contains,  constitutes  a  fraud  in 
the  factum,  and  on  proof  of  the  facts  the 
bistruraent  was  formerly  treated  as  void 
in  a  court  of  law,  and  can  now  be  at- 
tacked without  initlatinga  direct  proceed- 
ing to  impeach  it.  But  where  a  grantee, 
though  an  illiterate  man,  does  not  de- 
mand that  the  deed  shall  be  read,  and  all 
ot  the  testimony  tends  to  show  that  a 
witness  told  him  in  substance  what  Its 
provisions  were,  there  is  no  evidence  of 
fraud  to  be  submitted  to  the  Jury.  School 
Committee  v.  Kesler,  67  N.  C.  443;  Nicbolls 
V.  Holmes,  1  Jones,  (N.  C.)  860;  Canoy  v.. 
Troutman,  7  Ired.  155.  There  Is  no  error, 
and  the  Judgment  must  be  affirmed. 


(lOff  N.  c.  u») 

PBrrOBARD  T.  Baxtkb. 

(8iiormn«  Court  <^  North  CaroUna.    Feb.  S4, 
1891.) 

APFBAIt— DUMISSAI.. 

Where,  after  the  Issuing  of  an  Injuiotion 
ttam  which  an  appeal  is  taken,  it  appears  that 
the  case  has  been  tried,  and  the  Issues  found, 
•Old  judgment  rendered  against  appellant,  the  ap- 
peal wiU  be  dismissed. 

Appeal  from  superior  court,  Pasquotank 
county;  J.  U.  Bkown,  Jr.,  Judge. 

Per  Ooriam.  It  appears  from  a  tran- 
script from  the  court  below  that,  since  the 
Issuing  of  this  injunction,  all  of  the  issues 
have  been  tried  and  found  against  the  ap- 
pellant, and  that  a  judgment  accordingly 
has  been  rendered  finally  disposing  of  the 
action.  It  thus  appears  that  the  appel- 
lant had  noground  whatever  for  suingout 
tiie  injunction,  and,  there  being  only  the 
costs  involved,  it  is  adjudicated  that  the 
appeal  be  dismissed. 


(1Q9  N.  C.  ,1T8) 

Jones  et  aJ.  v. 


HOQOARD  et  ul. 


(£Ntpreme  Cov/rt  of  Iforth  CaroUna.    Feb.  84, 
1891.) 

BLAvaKT — LieimuTioN  or  Cbzldbik — Descbht. 
Laws  N.  C.  ISee,  a  40,  t  S,  providing  that 
"where  a  man  and  woman,  who  had  been  slaves, 
now  cohabit  together  as  man  and  wife,  they  shall 
be  deemed  to  have  been  lawfully  married  at  the 
Ume  of  sach  cohabitation, "  applies  only  to  such 
persons  as  were  cohabiting  together  when  the  act 
was  passed,  and  tbeir  children  are  legitimate, 
and  inherit  from  their  parents  to  the  exclusion 


vt  the  ohildren  of  the  mother  by  Miother  hus- 
band, with  whom  she  liad  oeased  to  cohabit  prior 
to  its  passage.  The  act  of  1879,  (Code,  {  1381, 
rule  IS,)  providing  that  children,  bom  prior  to 
Januaiy  1,  1868,  of  colored  persons  Ilvlog  to- 
gether as  husband  and  wife,  are  legitimate,  and 
inherit  from  either  or  both  their  parents,  is  not 
retroaotive,  and  cannot  divest  an  estate  which 
beoame  vested  hy  the  death  of  the  parents  prior 
to  ita  passage. 

Action  to  recover  land,  tried  nt  May 
term,  1890,  of  Bertie  superior  court,  before 
AKMFIBL.D,  J.  Facts  agreed  upon  were  aa 
follows:  (1)  Some  years  prior  to  the  war. 
Stephen  Ruffin  and  Sylvia  RulBn,  a  slave 
man  and  woman,  cohabited  together  aa 
man  and  wife,  and  the  plaintiffs,  Martha 
and  Kate  Jones,  Edmund  and  Stephen 
Pugh,  and  Lucy  Watson,  and  the  defend- 
ant Margaret  Sanderlln,  were  bom  during 
the  cohabitation;  and  after  the  blrtb  of 
the  youngest  of  these  children  the  cohab- 
itation ceased  by  the  voluntary  moving 
away  of  one  of  the  parties,  and  was  never 
resumed.  (2)  After  said  separation,  and 
prior  to  the  war,  tbesaid  Sylvia  contracted 
the  relation  of  man  and  wife  with  one 
Alonco  Hoggard,  a  slave  man,  and  tnia 
relation  continued  nntil  the  death  of 
Alonco  Hoggard,  Sr.,  in  1873.  Ot  this  co- 
habitation, and  before  1K66,  two  children 
were  bom, — Samuel  S.  Hoggard,  one  of 
the  defendants,  and  Alonso  Hoggard,  Jr., 
who  dledbefoj^  the  commencement  of  this 
action.  (3)  Immediately  after  the  paaaase 
of  the  act  of  March  10, 1866,  c.  40,  "Alonso 
Hoggard,  Sr.,apd  Sylvia,  In  strict  compli- 
ance with  the  act,  and  being  then  persona 
within  its  meaning,  made  all  of  the  ac- 
knowledgments required  by  the  act,  and 
went  before  the  officer  therein  designated, 
and  acknowledged  the  fact  of  this  cohab- 
itation and  the  time  of  Its  commencement, 
which  was  recorded  in  a  book  kept  for 
that  purpose. "  (4)  Alouco,  Sr.,  died  in 
1873,  seised  and  possessed  of  the  property 
mentioned,  and  leaving  Samuel  S.  Hog- 
gard and  Alonsio.Jr.,  his  only  heirs atlaw. 
(5)  Sylvia  Hoggard  died  in  1K76.  seised 
and  possessed  of  the  Bryan  warehouse, 
and  Ieavlng,8urvlvingher,childrenbom  of 
Stephen  Rbffln,  and  Samuel  S.  Hoggard 
and  Alonzo,  Jr.,  children  ot  Alonso.  Hr. 
(6/  Alonso  Hoggard,  Jr.,  died  onmarried, 
without  issue  and  intestate.  No  date  is 
given.  (7)  Samuel  S.  Hoggard  baa  been 
for  10  years  in  the  sole  and  exclusive  pos- 
session of  both  lots,  and  refuses  to  allow 
the  plaintiffs  to  occupy  or  enjoy  any  part 
of  the  same.  Upon  these  facts  the  plain- 
tiffs ask  to  be  let  into  possession  as  co- 
tenants  in  common  with  the  defendants, 
which  defendant  Samuel  S.  Hoggard  re- 
sists, claiming  sole  seisin  In  himself  of  said 
lots.  The  plaintills  appealed  from  the 
Judgment  rendered  against  them. 

W.  D.  Pruden  and  ft.  K.  Peebtea,  tor  ap- 
pellants. Winston  dt  WUUama,  tor  appel- 
lees, 

Clark,  J.,  (after  atating  the  iketa  aa 
nbove.)  Alonzo  Hoggard,  Sr., and  Sylvia 
camewlthln  the  provisions  of  chapter  40, 
Acts  1866,  as  they  were  then  cohabiting 
together  as  man  and  wife,  and  continoed 
to  do  BO  after  the  passag^e  ot  the  act. 
Their  children.  Samuel  S.  Hoggard  and 
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Alonzo  Hoggard,  Jr.,  were  legitimate  by 
▼irtae  of  that,  Btatute,  and  could  Inherit 
truiii  their  parents  and  from  one  another. 
State  V.  Harris,  63  N.  C.  1;  State  v. 
Adams,  65  N.  C.  637;  State  v.  Whitford,  86 
N.  C.  636;  Long  t.  Barnes.  87  N.  C.  829. 
When  Alnnxo  Hoggard,  8r.,  died  in  1873, 
biB  reitl  estate  descended  to  tbem.  as  did 
also  the  real  estate  of  Sylvia  when  she 
died  in  1876.  At  that  date  they  were  her 
sole  lecitlmate  children.  The  inheritance 
then  vested  in  them  could  not  be  divested 
by  the  subsequent  act  of  1879,  (now  Code, 
1281,  rule  13.)  The  contention  of  the  plain- 
titrs  that  the  act  of  1879  was  retroactive, 
and  entitled  them  to  share  in  their  moth- 
er's estate,  was  properly  overruled.  The 
act  could  be  prospective,  and  "operative 
in  the  future  only."  Woodard  v.  Blue,  108 
N.  C.  109,  9  S.  B.  Kep  492.    No  error. 


aOS  N.  C.  178) 

JoNBB  0t  at,  y.  HoooARD  et  al. 

(Supreme  Court  af  North  CaroUna.    Feb.  94, 

1891.) 

BlATXBT— LBOrriKATION  OV  CaiLDREM— DSSOXIIT. 

Dnder  Code  N.  C.  {  1S81,  rule  IS,  providing 
tltat  "tbe  children  ef  colored  parents,  bom  at 
any  time  prior  to  Janoary  1,  1868,  of  persons  Uv- 
inK  together  as  man  and  wife,  are  legitimate 
ohlldrra  of  such  parents,  or  eitber  of  tbem,  with 
all  the  rights  of  heirs  at  law  and  next  of  kin, 
with  respect  to  the  estate  of  such  parents  or 
eitber  of  them, "  the  right  of  inheritance  is  con- 
fined to  parents  and  children,  and  the  illegiti- 
mate children  of  the  mother  by  another  husband 
do  not  inherit  from  her  children  by  the  husband 
with  whOD!  she  was  cohabiting  at  the  time  of  the 
passage  of  Laws  N.  C.  1866,  o.  40,  which  legal- 
ized such  cohabitation. 

Appeal  from  superior  court,  Bertlecoan- 
ty;  K.  F.  Armpiklu,  Judge. 

This  is  the  defendants'  appeal,  and  the 
facts  are  stated  in  the  plaintiffs'  appeal, 
ante,  906.  The  parties  were  represented  by 
the  same  counsel. 

WiD8toD&  Williams,  tor  appellants.  W. 
D,  Praden  and  R.  B.  Peebles,  for  appellees. 

CI.ABK,  J.  Alonzo  Hoggard,  Jr.,  having 
died  Intestate,  and  without  lineal  descend- 
ants, the  real  estate  inherited  by  htm  from 
bis  fa  ther  descended  to  hia  brother  Sam- 
uel S.  Hoggard,  who  was  his  next 
collateral  relation,  capable  of  inheriting, 
of  the  blood  of  his  fa  ther.  Code,  §1281,  rule 
4;  Bell  V.  Dozler,  1  De^.  333;  McMlchal  v. 
Moore,  8  Jones,  Eq.471.  As  to  the  real  es- 
tate descended  to  said  Alonzo  Hoggard, 
Jr.,  from  his  mother.  If  his  death  occurred 
prior  to  the  act  of  1879,  (Code,  §  1281,  rule 
13.)  tbe  plaintiffs  were  then  still  illegiti- 
mate, and,  being  incapable  of  Inheriting 
collaterally,  (Code,  §  1281,  rule  9.)  the  es- 
tate passed  solely  to  tbedefendant  Samuel 
S.  Hoggard.  The  burden  was  on  the 
plaintiffs  to  show  that  the  death  of  Alonzo 
Hoggard,  Jr.,  took  place  subsequent  to 
the  act  of  1879.  The  complaint  alleges  bis 
death  In  1882.  This  is  denied  in  the  an- 
swer. Tbe  "facts  agreed"  are  silent  on 
this  point,  except  what  may  be  inferred 
from  tbe  statement  that  the  defendant 
Samuel  8.  Hoggard,  when  the  "case 
agreed"  was  signed,  (in  1890.)  had  been 
In  possession  of  all  the  real  estate  left  by 
Alonao  Hoggard,  Jr.,  for  10  years.  Con- 
cediiig.  however,  for  the  argament.  that 


Alonzo  Hoggard,  Jr.,  died  since  the  aet 
of  1879,  it  does  not  support  tbe  plaintifls' 
contention.  That  act  (Code,  §1281,  rule  18) 
provides:  "Tbe  children  of  colored  par- 
ents born  at  any  time  prior  to  January  1, 
1868,  of  persons  living  together  as  man 
and  wife,  are  hereby  declared  legitimate 
children  of  such  parents,  or  either  one  of 
tbem,  with  all  tbe  rights  of  heirs  at  law 
and  next  of  kin,  with  respect  to  the  estate 
or  estates  of  any  such  parents,  or  either 
one  of  them."  The  rightof  inberitlngthus 
conferred  "does  notextend  beyond  parents 
and  children  and  the  estates  of  such  par- 
ents," (Tucker  v.  Bellamy, 98 N.C.  33,4S.E. 
Rep.  34;)  and  the  act  could  not  divest  the 
inheritance  of  the  mother  cast  upon  defend- 
ant and  his  brother  prior  to  its  passage. 
Upon  the  facts  agreed;  the  plain  tiffs  and  the 
defendant  Margaret  Sandprlin  were  enti- 
tled to  share  in  no  part  of  the  estate  of  their 
mother,  Sylvia,  nor  in  the  estate  of  Alonzo 
Hoggard,  Jr.    Error. 

(log  N.  C.  747) 

State  v.  Best. 

(Supreme  Court  of  North  CairoVma.    Feb.  94, 
1891.) 

IsTOZiOATiNa  IjIquobs— Saixb  to  Uimobs— Sn- 
nsticB. 

1.  The  famishing  of  liquor  to  a  minor  la  ille- 
gal in  North  Carolina,  although  the  seller  reftised 
to  receive  pay  for  it  from  the  minor,  and  was 
paid  by  an  ad  alt 

3.  A  minor  is  competent  to  testify  to  his  own 
age  according  to  the  reputation  in  tbe  family. 

8.  Wliere  tbe  indictment  charged  a  sale  of  in- 
toxicating liquor  to  B.  W.  T.,  Jr.,  and  the  wit- 
ness gave  his  name  as  B.  W.  T.,  there  is  no  va- 
riance, the  word  "Jr. "  being  no  inrt  of  the  name. 

Appeal  from  superior  court,  Greenecoim- 
ty;  WoMACK,  Judge. 
Indictment  for  selling  liquor  to  a  minor. 
Tbe  Attorney  General,  for  the  State. 

Clark,  J.  The  defendant  testified  that 
be  knew  that  B.  W.  Taylor  was  a  mlnor^ 
tliat  at  tbe  instance  of  another  person,  an 
adult,  he  furnished,  at  his  bar-room,  said 
minor  and  tbe  adult  with  a  drink  each  ol 
spirituous  liquor;  that  he  refused  to  re- 
ceive pay  from  the  minor,  but  received  It 
from  tbe  adult.  Putting  aside  the  pal- 
pable evasion  of  the  law  which  was  thus 
attempted,  the  fact  remains  that  the 
minor,  who  was  unmarried,  received  and 
drank  spirituous  liquor  at  the  hands  of 
tbe  defendant.  That  hefurnished  it  at  the 
request  of  and  for  a  conRiUeration  paid  by 
the  adult  makes  the  "dealer"  none  tlie 
less  liable.  State  ▼.  Wallace,  94  N.  C.  827. 
No  one,  not  even  the  father  of  the  minor, 
could  have  authorized  lilm  to  furnish  tbe 
liquor  to  the  minor.  State  v.  Lawrence, 
97  N.  C.  492,  2  S.  E.  Rep.  367.  His  honor 
properly  told  the  Jury  If  they  believed  the 
testimony  to  find  the  defendant  guilty. 
State  V.  Scoggins,  107  N.  C.  — ,  ante  69. 
The  exception  to  evidence  was  without 
merit.  The  witness  was  competent  to  tes- 
tify to  bis  own  age  according  to  the  repu-  ' 
tation  in  the  family.  Abb.  Tr.  Bv.  87. 
The  Indictment  was  for  a  sale  to  B.  W. 
Taylor,  Jr.  Tbe  witness  merely  gave  his 
name  as  B.  W.  Taylor.  There  was  noth- 
ing In  the  evidence  or  circnmstances  tend- 
ing to  show  any  doubt  as  to  bis  Identity 
with  the  person  mentioned  In  the  indict- 
ment.   This   was  not  a   variance.    The 
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"Jr."  18  no  part  ol  the  name,  but  a  mere 
descriptio  persona.  It  may  be  ob- 
served that  the  adult  who  procured  the 
defendant  to  tumlsh  the  liquor  to  the 
minor  was  equally  Indictable,  tor,  thou)9;h 
not  a  "dealer,"  he  was  accessory  to  the 
violation  of  the  law ;  and  in  misdemean- 
ors all  accesHorles  are  indictable  '  as  prln- 
dpals.    Mo  error. 


(108  N.  C.  41S) 

Whitehead  ▼.  Blandifobo  et  at. 

(Supreme  Cotirt  of  North  Carolina.    Feb.  84, 
1891.) 

DismssAi.  ov  Appbal— Waitbb  ov  Riobt. 
1.  Where  an  appeal  is  not  filed  in  the  sn- 

Seme  court  at  the  first  term  after  It  has  been 
ed  in  the  trial  court,  and  no  excuse  given  there- 
for, and  a  certiorari  to  the  clerk  to  send  up  the 
transcript  is  not  asked,  the  appeal  will  be  dis- 
missed. 

3.  The  failure  of  the  appellees  to  docket  a  cer- 
tificate and  move  for  dismissal  at  the  first  term 
of  the  supreme  court  after  the  appeal  Is  filed  In 
the  trial  court  does  not  waive  theirrieht  to  move 
for  dismissal  at  the  next  teirm  for  failure  of  ap- 
pellant to  docket  the  case  in  time. 

Appeal  from  8uperiorcoort,Pltt  county. 
On  motion  to  dismiss  appeal. 
Thos.  J.  Jarria,  for  appellant.    Moon, 
Tucker  A  Murpby,  for  appellees. 

Clark,  J.  This  case  was  tried  at  March 
term,  1890.  of  Pitt  superior  court,  and  the 
appeal  was  docketed  here  January  6, 1S91. 
The  appellant  flies  an  affidavit  that,  ow- 
inic  to  delays  of  appellees,  the  case  was  not 
settled  till  a  short  while  before  the  bexin- 
ning  of  the  last  September  term  of  this 
court;  and  that  he  immediately  filed  the 
case  in  the  clerk's  office,  that  a  transcript 
might  be  sent  up  to  this  court.  But  this 
does  not  give  any  reason  why  the  appeal 
was  not  filed  here  at  the  September  term. 
pinton  T.  Pritchard,  ante,  888,  (at  this 
term.)  It  was  the  laches  of  the  appellant 
not  to  see  that  the  clerk  sent  the  tran- 
script up,  and  if  the  clerk  failed  to  do  so 
the  appellant  should  have  applied  at  that 
term  for  a  certiorari.  Pittman  v.Kimber- 
1y,  92  N.  C.  562,  in  which  case  the  authori- 
ties are  cited  and  approved.  It  Is  further 
contended  that,  as  the  appellees  did  not 
move  to  docket  and  dismiss  at  last  term, 
the  appellant  can  docket  at  this  term.  The 
same  point  was  made  and  decided  in 
Porter  v.  Railroad  Co..  106  N.  C.  478, 11  S. 
£.  Rep.  515,  and  the  authorities  reviewed. 
Tbe  failure  of  the  appellees  to  press  their 
right  to  dismiss  the  appeal  at  last  term 
upon  the  fallnre  of  the  appellant  to  dock- 
et it  before  the  close  of  the  call  of  causes 
from  tbe  district  to  which  it  belongs,  does 
not  disable  the  appellees  from  Insisting  up- 
on the  still  greater  laches  of  the  appellant 
In  not  docketing  the  appeal  at  that  term 
at  all.  In  re  Berry,  107  N.  C.  826,  ante, 
125.    Appeal  dismissed. 


(108  N.  C.  106) 

Skinnbb  et  a/.  ▼.  Carter  et  ah 

(awpreme  Court  of  North  Carolina.    Feb.  24, 
1891.) 

FABTmON— COMHISSIOHBBS*  RePOBT— APPBAU 

1.  Where  the  report  of  commissioners  ap- 
pointed by  the  clerk  of  the  superior  court  to 
mAke  pturtition  of  land  does  not  show  that  the 


shares  allotted,  though  equal  In  extent, 
equal  in  value,  the  court  may  remand  the  pro- 
ceedings with  directions  to  tbe  clerk  to  appoint 
other  commissioners,  since  the  omission  affects 
the  substantial  rights  of  the  parties,  within  tbe 
exception  of  Coae  N.  C.  S  289,  which  provides 
that  no  report  made  by  commissioners  shall  be 
set  aside  and  sent  back  to  them  or  others  for  a 
new  report,  by  reason  of  any  defect  or  omission 
"not  affecting  the  substantial  rights  of  the  par- 
ties," but  such  omission  or  defect  may  be 
amended. 

a.  An  appeal  will  lie  from  an  order  of  the 
court  remanding  the  proceedings  io  such  case, 
since,  though  the  order  Is  Interlocutory,  it  might 
impair  a  snl>stantial  right  of  the  complalnLig 
party. 

Special  proceeding  for  partition  of  land, 
heard  before  Whitakrb,  J.,on  appeal  from 
the  clerk  at  spring  term,  18U0,  of  Qates  su- 
perior court.  The  defendants  had  no 
counsel  before  tbe  clerk,  and  filed  no  an- 
swer to  the  complaint.  As  the  record 
shows  tbe  comniissioners  were  regularly 
appointed ;  and  they  met  on  the  premises, 
and,  after  being  duly  sworn,  divided  the 
land  and  made  their  report.  Tbe  plain- 
tiffs excepted  to  the  report,  as  shown  by 
the  record.  The  clerk  overruled  the  excep- 
tion, and  confirmed  the  report,  from  which 
tbe  plaintiffs  appealed  to  the  superior 
court  at  term.  On  the  hearing  of  tbe  ap- 
peal, the  defendant  Caroline  Carter  em- 
ployed counsel,  and  moved  to  dismiss  tbe 
appeal  because  the  exception  filed  was  to 
a  finding  of  fact  by  tbe  commissioners, 
which  is  not  a  subject  of  exception.  The 
court  overruled  the  motion,  and  tbe  de- 
fendants excepted.  Tbe  defendants  then 
moved  to  remand  the  report  to  the  com- 
missioners, in  order  that  any  defect  in  tbe 
form  thereof  might  be  covered  by  amend- 
ment. This  was  also  refused,  and  the  de- 
fendants excepted.  The  defendants  then 
asked  to  be  allowed  to  show  by  affidavits 
that  the  commissioners  did  in  fact  esti- 
mate the  land  and  divide  it  according  to 
its  value,  and  that  the  failure  so  to  show 
in  their  report  was  a  mere  clerical  error, 
which  they  ought  to  be  allowed  to  have 
corrected.  This  was  also  refused,  and  tbe 
defendants  excepted.  Counsel  for  defend- 
ants then  called  the  attention  of  the  court 
to  the  fact  that  the  report  was  drawn  by 
plaintiffs'  counsel,  who  would  not  state 
that  the  commissioners  did  not  In  tact  es- 
timate the  land  in  their  division.  Plain- 
tiffs' counsel  then  stated  that,  however 
honest  the  commissioners  may  have  been 
in  their  estimate  of  the  land,  he  was  pre- 
pared to  show  by  affidavits  that  the  divis- 
ion was  not  equal  as  to  value.  The  court 
stated  that  it  did  not  desire  to  hear  aft)- 
davits  on  either  side,  and  orderei  the 
cause  to  be  remanded  to  the  clerk,  with  in- 
structions to  appoint  new  commissioners 
to  divide  tbe  land  according  to  law.  The 
defendant  Caroline  Carter  excepted,  and 
appealed. 

L.  L.  Smith,  (or  appellants.  &  L.  Seall. 
tor  appellees. 

Avert,  J.,  (after  atstlng  tbe  ikcts  as 
above.)  Tbe  procedure  in  special  proceed- 
ings, instituted  (under  the  provisions  of 
'^de.  c.  47)  tor  partition  or  tor  sale  for 
partition.  Is  the  same  as  where  the  relief 
sought  in  such  proceedings  is  of  adlBerent 
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character.  Code,  { 1923.  The  rnles  of  prac- 
tice prescribed  by  the  statute,  where  petl- 
tiona  are  filed  fur  the  parpose  of  opening 
ditches  through  swamp  lands,  are  also 
similar.  Id.  §  1824.  Where  exceptions 
were  filed  to  the  report  uf  commissioners 
appointed  to  lay  oH  a  drainai^  ditch,  this 
court  compared  the  findings  ot  fact  made 
by  them  to  the  verdict  of  a  jury,  which 
"must  stand. "" unless  set  aside."  Rail- 
road Co.  V.  Ely,  101  N.  C.  11.  7  8.  E.  Rep. 
476.  In  Railroad  Co.  r.  Phillips.  78  TS.  C 
50,  Justice  Readk  says:  "There  can  lie  no 
appeal,  In  its  ordinary  acceptation,  frOm 
the  commissioners  to  the  superior  court, 
for  the  reason  that  they  •  •  •  make  their 
report  directly  to  the  superior  court,  Just 
as  a  referee  or  master  does. "  It  seems, 
therefore,  that  even  before  the  passage  of 
the  act  of  1887,  (chapter  276,)  which  gives 
to  the  judge  power,  whenever  special  pro- 
ceedings are  brought  before  him  by  appeal 
or  otherwise,  to  malte  any  order  that 
could  have  been  made  by  the  cleric,  the  re- 
port of  commissioners  appointed  by  the 
clerk  was  treated  by  the  Judges  as  if  sub- 
mitted directly  to  them,  like  that  of  a 
referee.  It  is  well  settled  that,  where  a 
case  Is  heard  on  the  report  of  a  referee  at 
term-time,  the  court  may,  in  the  exercise 
of  an  admitted  discretion,  set  it  aside, 
without  assigning  any  reason  for  such  ac- 
tion. Bushee  T.Surles.  79  N.  C.  61.  But  the 
counsel  for  the  at>pel1ant  cites  and  relies 
upon  section  289  of  the  Code,  which  pro- 
vides that  "no  report  or  return  made  by 
any  commlsBioners  shall  be  set  aside  and 
sent  back  to  them  or  others  for  a  new  re- 
port, by  reason  of  any  defect  or  omission 
not  affecting  the  substantial  rights  of  the 
parties,  but  such  defect  or  omission  may 
be  amended  by  the  court,  or  by  the  com- 
missioners, by  permission  ot  the  conrt. " 
If  we  concede  that  the  discretionary  pow- 
er extends  only  to  cases  where  the  defect 
complained  of  does  not  affect  a  substan- 
tial right,  it  Is  obvious  that,  if  In  fact  it 
appeared  from  the  report  of  the  commis- 
sioners, they  allotted  to  each  of  the  ten- 
ants In  common  a  Bhareequal in  extent,  bnt 
not  in  value,  to  that  of  her  co-tenant,  or  if 
the  reportfailed  to  show  affirmatively  that 
the  shares  were  in  their  estimation  of 
equal  value,  the  error,  which  the  court 
was  attempting  to  correct  by  re-reference, 
was  a  radical  and  Important  one,  involv- 
ing the  question  whether  they  were  guided 
by  a  Just  principle  In  making  the  partition. 
When  such  a  question  was  involved,  the' 
Judge  might  haveheard  the  afladavftsbotb 
of  the  defendant  and  the  plaintiff,  but  he 
did  not  deem  It  best  to  do  so,  and  no  ap- 
peal lies  from  his  refusal.  Having  the 
power  to  set  aside  the  report,  he  might 
also  make  any  order  that  could  formerly 
have  been  made  by  either  the  clerk  or  the 
Judge  under  such  circumstances.  He  might 
therefore  have  appointed  new  commis- 
sioners, or  have  ordered  those  already.ap- 
pointed  to  act  again,  or  he  was  empow- 
ere<1  to  remand  the  proceedings,  with  di- 
rections to  the  clerk  to  appoint  others,  as 
he  did. 

Holding,  as  we  do,  that  the  Judge  below 
had  the  power  to  remand  to  the  clerk, 
with  instruction  to  appoint  other  com- 
missioners, because  the  omission  ot  the 


eommissloners  involved  a  sabstanttal  er* 
ror,  we  think  that  the  appeal  is  not  pre- 
mature, and  the  action  should  not  be  dis- 
missed, for  the  reason  that  this  case  falls 
under  the  exception  laid  down  in  Black- 
well  V.  McCaine,  105  N.  C.  463,  11  8.  E.  Rep. 
360,  that  an  appeal  does  He  from  Interlocu- 
tory orders,  when  "it  puts  an  end  to  the 
action,  or  where  It  may  destroy  or  impair 
8  substantial  right  of  the  complaining 
party  to  delay  his  appeal. "  Code,  §  548. 
There  Is  no  error.  The  Judgment  is  af- 
firmed. 


Saondbrs  et  al.  v. 


O08  N.  C.  327) 

Sadndebb. 


{Supreme  Court  qf  North  CaroUna.    Feb.  94, 
18»1.> 

TasTAimnABT  Fowsita— AoinmBTB^TOBS  with 
Wiu.  AimsxxD. 

1.  Where  the  will  provides  that  "all  the  bal- 
Uice"  of  the  estate,  "real  and  personal,  be  sold, 
and  the  money  divided  eqaaUy"  between  certain 
persons  desitrnated,  the  executors  haveautborlty, 
under  Code  «.  C.  f  2142.  to  sell  real  estate,  the 
subject  of  a  lapsed  devise,  together  with  tha  bal- 
ance of  the  estate. 

2.  Where  an  executor  deslenated  in  the  will 
renounces  his  rlrht  to  act,  administrators  with 
the  will  annexed,  duly  appointed,  possess,  and 
may  exercise,  all  the  powers  conferred  in  the 
will,  under  Rev.  Code  N.  C.  o.  46,  {  40. 

8.  An  administrators'  deed  recited  tliat  wa 
"have  bargained  and  sold  and  conveyed  to  A.  all 
the  right  we  hold  as  administrators  of  8.,  one 
tract  of  land;  and  we  do  promise  to  warrant  and 
defend  the  right  and  title  to  the  land  to  A.  and 
her  heirs  to  be  free  of  incumbrance."  Held, 
that  the  use  of  the  word  "heirs"  in  the  warranty 
precluded  the  idea  that  a  life-estate  only  was  in- 
tended to  l>e  conveyed,  and  that  the  instrument 
conveyed  the  fee. 

Appeal  from  superior  coart,  Nash  coun- 
ty; E.  T.  BoYKiN,  Judge. 

Plaintiffs  are  heirs  at  law  of  Sion  Saun- 
ders, and  claim  to  be  co-tenants  with  de- 
fendant. Defendant  claims  to  own  the 
land  under  a  devise  to  him  from  the  pur- 
chaser (also an  heirat  law)  atadministra- 
tor's  sale  nnder  the  will  of  Sion  Saunders. 
This  special  proceeding  is  brought  to  com- 
pel partition  of  the  land  specified  in  the 
petition.  The  defendant  denies  most  of 
the  material  allegations  of  the  petition, 
and  alleges  that  be  is  sole  seised  of  the 
land.  The  following  is  a  copy  of  the  ma- 
terial parts  of  the  will:  "(2)  I  lend  unto 
my  beloved  wife,  Elisabeth,  during  her 
natural  life  or  widowhood,  three  hundred 
acres  of  land,  including  my  dwelling-and 
oat  houses,  known  as  the  'Old  Tract;' 
also  two  negroes,  slaves.ToneyandWatey, 
and  all  their  Increase  bom  after  the  date  of 
this  will;  one  horse,  bridle  and  saddle; 
twocows  and  calves;  two  sows  and  pigs, 
— her  choice  in  the  above-named  stock; 
one  buggy  and  harness.  And  1  g^ve  ab- 
solutely unto  my  said  wife  one  feather- 
bed, (her  choice.)  and  all  the  bed-clothing 
tbatshe  brought  here,  and  all  thatsbe  has 
raised  since  she  came  here,  and  one  large 
chest,  known  as  her  own;  one  drawing 
table,  two  mllly  clocks,  and  all  the  fowls 
and  poultry  on  hand  at  the  time  of  my 
death.  It  is  also  my  will  that  my  wife 
have  one  year's  provisions  for  herself  and 
family  out  of  the  crop,  stock,  and  provis- 
ions on  baud  at  the  time  ot  my  death. 
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(8)  I  give  and  beqneath  nntomyyonnar- 
est  daughter,  Loutoty  Basan  Frances,  all 
tbe  above-named  lent  property,  and  all 
tbe  Increase  tbereuf,  butb  ot  neirrneci  and 
stock,  that  sball  be  on  band  at  tbe  death 
or  marriage  aicain  ot  her  motber.  •  •  • 
It  Is  also  my  will  that  all  the  balance  of  my 
estate,  both  real  and  personal,  be  sold, 
and  the  money  oqnally  divided  between 
my  wife  and  all  the  rest  of  my  heirs  at  law. 
And,  lastly,!  do  hereby constitnte  and  ap- 
point my  trusty  friend  A.  H.  Denton  my 
lawful  executor,  to  all  intents  and  pur- 
poses, to  execute  this  my  last  will  and  tes- 
tament, according  to  the  true  Intent  and 
meaning  of  the  same,  and  every  part  and 
clause  thereof;  hereby  revoking  and  de- 
claring utterly  void  ail  other  wills  and  tes- 
taments by  me  heretofore  made. "  Tbe  ex- 
ecutor named  in  the  will  renounced  his 
right  as  sach.  and  E.  H.  Morgan  and  Ruf- 
fln  H.  Saunders  were  duly  appointed  ad- 
ministrators cam  testa  mento  nnnexo  In 
that  behalf.  The  devisees  mentioned  In 
the  second  and  third  clauses  of  the  will 
died  in  the  life-time  ot  the  testator,  the 
daughter  named  therein  dying  unmarried 
and  without  issue.  Afterwards,  on  tbe 
18tb  of  March,  1W4,  after  due  advertise- 
ment, the  said  administrators  sold  the 
land  embraced  by  the  second  clause  of  the 
will,  and  Prlmy  Saunders  purchased  the 
same,  and  took  their  deed  therefor,  and 
the  material  parts  thereof  necessary  to  be 
reported  here  are  as  follows:  "•  •  • 
Have  bargained  and  sold  and  conveyed  to 
the  said  Primy  all  the  right  we  hold,  as 
administrators  of  said  Sion  Saunders'  es- 
tate, one  certain  tract  or  parcel  of  land, 
(that  mentioned  above,)  this  being  one- 
half  of  the  house  tract  of  land  supposed  to 
contain  ISOacres,  be  the  same  more  or  less, 
all  within  the  bounds.  We,  E.  H.  Mor- 
gan, Ruffin  H.  Saunders,  administrators 
of  tbe  above-named  Sinn  Saunders,  do 
promise  to  warrant  and  forever  defend 
the  right  and  title  of  the  above-named 
tract  of  land  to  Prlmy  Saunders,  and  her 
heirs,  to  be  free  and  clear  from  incnin- 
brance8,a8Yar  as  the  virtue  of  our  nppoint- 
tnent  gives.  In  testimony,"  etc.  Tbe 
plaintiffs  contend  that  such  administra- 
tors had  no  power  or  authority,  under  the 
said  will  or  otherwise,  to  sell  the  land, 
and  that  their  alleged  sale  and  deed  in  pur- 
suance thereof  are  void.  They  further 
contend  that  the  said  deed,  if  it  has  valid- 
ity at  all.conveyerl  to  the  bargainee  there- 
in only  a  life-estate.  (They  allege  other 
ob]^tlons  to  the  deed  that  need  not  be 
mentioned  here.)  The  defendant  claims 
mediately  under  such  sate  and  deed.  It 
is  admitted  that  the  parties  are  those,  or 
the  representatives  of  those,  entitled  un- 
der the  residuary  clause  of  the  will  set 
forth  above,  and  that  Primy  Saunders 
and  Ooly  Saunders  were  sisters  of  the  tes- 
tator. The  issue,  "Are  the  plaintiffs  and 
defendant  tenants  in  common  of  the  land 
described  in  the  petition?"  was  submitted 
to  the  Jury,  and  they  responded,  under  in- 
structions from  the  court,  "Yes."  There- 
upon the  court  gave  judgment  directing  a 
sale  of  the  land  for  partition,  and  the  de- 
fendant, having  excepted, appealed  to  this 
c(nirt. 
Buna  A  Battle  ani  Batcbelor  Jt  DereP' 


eux,  for  appellant.    F.  A.  Woodard  and 
C.  M.  Cooke,  tor  appellees. 

MBRRncoM,  C.  J.,  (after  stating  tbe  Oieta 
aa  abore.)  The  devisees,  mentioned  In 
the  secona  and  third  clauses  of  the  will 
before  us,  died  in  the  life-timi*  of  the  testa- 
tor, and  hence  tbe  devises  therein  to  them 
lapsed,  and  the  real  estate,  the  subject 
thereof,  in  tbe  absence  of  any  intent  to 
the  contrary,  (none  whatever  apitears,) 
was  (ncluded  In  the  residuary  devise;  which 
provided  that  all  tbe  balance  of  the  testa- 
tor's estate,  both  real  and  personal, 
should  t>e  sold,  and  the  money  arl^ng 
from  such  sale  should  be  equally  divided 
among  bis  heirs  at  law.  The  statute 
(Code,  §  2142)  In  force  at,  before,  and  ever 
since  the  time  this  will  was  executed,  ex- 
pressly provides  that  the  real  estate,  tbe 
subject  of  such  lapsed  devises,  shall  he  in- 
clnded  in  the  residuary  devise,  if  there  be 
any,  unless  the  contrary  intention  appear 
by  tbe  will.  The  purpose  of  this  etatate  Is 
too  clear  to  admit  of  question.  Knigbt  v. 
Knight,  6  Jones,  Eq.  134.  We  are  advert- 
ent to  the  case  of  Lea  v.  Brown,  3  .lones, 
Eq.  141,  in  which  tbe  late  Chief  Justice 
PKARsoNsaid:  "In  regard  to  the  land, 
[that  devised,]  there  is  no  difflcnity.  for 
it  is  a  well-settled  rule  that  all  real  estate 
wbich  is  not  effectually  disposed  of  by  tbe 
will  devolves  upon  the  heir  at  law  and  a 
residuary  devisee  can  take  nothing  except 
what  appears  from  the  will  It  was  In- 
tended for  him  to  take.  So  that  If  a  devise 
falls  to  take  effect  because  it  is  v<,id.  or  by 
reason  ot  the  death  of  thedevisee,  tlie  sub- 
ject devolves  upon  the  heir,  and  the  resid- 
uary devisee  is  not  entitled  to  it;  there 
being  no  reason  for  substituting  a  pre- 
sumed general  intention  in  place  ot  tbe 
particular  intention  which  has  failed." 
He  makes  no  reference  In  the  opinion  (an 
elaborate  one)  to  the  statute  above  cited, 
which  was  in  force  at  and  before  the  time 
he  wrote,  and  we  are  unable  to  see  or  un- 
derstand upon  what  ground  his  opinion 
rests,  except  that  the  exception  in  tbe  re- 
siduary devise  may  have  been  treated  as 
excluding  the  intent  that  these  devisees 
should  take  the  real  estate,  the  subject  of 
the  said  devise.  But  nothing  is  said  in 
this  respect. 

Power  to  sell  the  real  estate  of  the  tes- 
tator embraced  by  the  residuary  devise  is 
not  in  terms  conferred  upon  the  executor 
named  In  the  will,  but  such  power  is  cer- 
tainly implied  with  sufticient  clearness. 
By  the  luw.  in  the  absence  of  provision  to 
the  contrary,  it  is  the  duty  of  the  executor 
to  sell  the  personal  estate.  Here  he  is 
charged  to  sell  It,  and  the  direction  to  sell 
the  same  Is  coupled  directly  with  the  di- 
rection to  sell  the  real  estate.  The  impli- 
cation is  that  the  same  person  (the  exec- 
utor) is  to  sell  the  estate,  both  real  and 
personal  property,  to  be  sold.  The  mean- 
ing is  that  the  Hnme  person  sball  divide 
the  fnnd  arising  from  the  whole  property, 
and  that  person  roust  sell  both  the  real 
and  the  personal  property.  Besides,  the 
testator  expressly  declares,  in  appointing 
the  exe<-utor,  that  he  is  such  "to  all  In- 
tents and  purposes  to  execute  this  my  last 
will  and  testament,  according  to  the  true 
intent  and  meaning  of  the  same,  and  every 
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part  and  clause  tbereot. "  Heconld  scarce- 
ly express  hts  purpose  tocontersacb power 
more  dearly  otherwise  than  by  express 
words.  Vuogban  V.  Fanner,  90  N.C.  607; 
Coancll  V.  Averett,  96  N.  C.  181 ;  Gay  ▼. 
Grant,  101  N.  C.  218,  8  S.  E.  Rep.  99,  106; 
Orrender  v.  Call,  101  N.  C.  899.  7  S.  E.  Rep. 
878.  The  execator  appointed  by  the  will 
renoanced  bis  right  to  qualify  as  sach, 
but.  it  he  had  bo  qualified,  he  might  have 
sold  the  land  In  controversy,  and  con- 
veyed HHch  title  thereto  to  the  purchaser 
as  the  testator  had.  In  his  stead,  ad- 
ministrators with  the  will  annexed  were 
appointed  to  execute  Its  provisions,  and 
they  had  power  to  sell  the  same  land  Just 
as  the  executor  might  have  done  It  he 
had  qualified.  The  statute  (Bf>v.  Code, 
c.46,  S  40)  In  force  at  the  time  the  will  took 
effect  and  at  the  time  the  sale  In  question 
was  made  and  the  deed  was  executed  so 
expressly  provides.  This  statute  has  since 
the  time  referred  to  been  somewhat  mod- 
ified by  the  bubsequent  statute.  Code,  § 
1493;  Acts  18»9.  c.  461;  Council  ▼.  Averett, 
Gay  V.  Grant,  Orrender  v.  Call,  supra. 
Hence  the  administrators  with  the  will 
annexed  had  power  and  authority  to 
sell  and  convey  the  land  in  question 
to  the  purchaser  by  proper  deed  of  con- 
veyance. So  far  as  appears  by  the  rec- 
ord, the  sale  was  a  valid  one.  But  the 
appellees  contend  that  the  deed  executed 
by  the  administrators  named  simply  con- 
veyed to  the  purchaser  a  life-estat$  In  the 
land,  because  sufficient  words  of  Inherit- 
ance were  omitted.  It  must  be  admitted 
that  the  deed  Is  informal.  Clearly,  the 
draugbtscnan  of  it  was  not  skilled  In  such 
matters.  The  intent  to  convey  the  tee-sim- 
ple estnte  In  the  land  is  very  obvious. 
The  nature  of  the  transaction,  as  the 
same  appears  In  and  by  the  deed,  thecom- 
prehensive  nature  of  the  terms  used,  the 
nature  of  the  words  of  conveyance,  and 
the  use  of  the  word  "heirs"  in  the  clause 
of  warranty,  all  go  to  make  such  intent 
clear.  Indeed,  the  word  "heirs,"  as  used, 
has  no  meaning,  pertinency,  or  application. 
If  the  purpose  was  to  convey  but  a  life-es- 
tate. Why  shall  the  warranty  extend  to 
the  heirs  of  the  bargainee,  it  he  Is  to  h  a  ve  but 
a  life-estate?  The  important  words  of  the 
informal  warranty  clause  are,  "do  prom- 
ise and  warrant  and  forever  defend  the 
right  and  title  of  the  above-named  tract 
of  land  to  Prlroy  Saunders  and  her  heirs." 
The  Intent  Implied  is  that,  by  the  informal 
deed  as  a  whole,  the  land  therein  specified 
Is  conveyed  in  fee  to  the  bargainee  and 
ber  heirs.  The  clear  Intent  appears,  and 
there  are  words  of  inheritance  sufficient  in 
the  deed  to  effectuate  such  intent,  though 
such  words  are  informally  applied.  It  is 
now  well  settled  that  in  such  cases  the 
deed  will  be  upheld  as  sufficient  to  effect- 
uate the  Intent  so  appearing.  Alien  v. 
Bowen,  74N.  C.  166;  Staton  v.  Mullls,  92 
N.  C.  623;  Bnnn  v.  Wells,  94  N.  C.  67;  Ricks 
T.  Pulllam,  Id.  225;  Graybeal  v.  Davis,  95 
N.  C.  508, — are  directly  in  point,  and  these 
and  other  like  cas^s  have  been  recognized 
with  approval  in  the  late  case  of  Anderson 
T.  Logan,  105  N.  C.  268, 11  S.  E.  Rep.  861. 
The  strict  technical  rule  of  interpretation 
applicable  in  such  cases  that  prevailed  in 
the  distant  past,  even  in  this  state,  has 


gradually  given  way  to  the  steady  pur- 
pose of  the  courts  to  effectuate  the  inten- 
tion of  the  parties  to  thedeed  when  It  con- 
tains apt  words  of  Inheritance,  thouKh 
these  may  not,  as  expressed,,  be  In  the 
most  appropriate  connection.  Greater 
regard  is  now  paid  to  the  Intention  of  thn 
parties  than  to  the  manner  of  expressing 
the  same,  If  that  manner  embraces  words, 
though  luformally, essential  to  express  the 
purpose.  But  in  all  such  cases  the  inten- 
tion to  convey  the  fee  must  clearly  appear. 
It  thus  appears  that  the  defendant  had 
title  to  the  land  in  question,  and  was  sole 
seised,  as  he  alleges.  There  is  therefore 
error.  Judgment  must  be  reversed,  and 
a  new  trial  had  according  to  law.  To 
that  end  let  this  opinion  be  certified  tothe 
superior  court.    It  Is  so  ordered. 


(108  K.  C.  160) 

Brabwki.1.  v.  Johnston. 

(Supreme  Court  of  North  CanMna.    Feb.  16, 
1891.) 

Tbui^— Stjbmibbion  or  Isauss — D^maobs. 
Where  Issues  of  fact  are  raised  in  the 
pleadings,  and  tendered  by  one  of  the  parties,  it 
Is  error  for  the  court  to  refuse  to  submit  such  is- 
sues, and  to  confine  the  Jury  to  the  single  ques- 
tion of  the  amount  of  damages. 

This  was  a  civil  action,  tried  at  the  tali 
term,  1890,  of  the  superior  court  of  Edge- 
combe county,  before  Wbitakeb,  J.  Ma- 
terial facts  were  stated  in  the  complaint 
and  controverted  in  the  answer,  and  a 
number  of  Issues  involving  those  ques- 
tions weretendered.  Thejudge  submitted 
only  the  single  issue:  "How  much,  if  any- 
thing, is  the  plaintiff  entitled  to  recover?" 

G.  M.  T.  Fountain,  for  appellant.  John 
L.  Biidgera,  for  appellee. 

Avert,  J.,  (after  stating  the  facts  aa 
above.)  "Issues  arise  upon  the  pleadlng^s 
when  a  material  fact  or  conclusion  of  law 
is  maintained  by  the  one  party  and  con- 
troverted by  the  other."  Code,  S  891. 
"An  Issue  of  fact  arises  (1)  upon  a  ma- 
terial allegation  in  the  complaint  con- 
troverted by  the  answer;  or  (2)  upon  new 
matter  in  the  answer  controverted  by  the 
reply ;  or  (3)  upon  new  matter  in  the  re- 
ply, except  an  Issue  of  law  is  Joined  there- 
on." Id.  9898.  Instead  of  the  issues  tend- 
ered by  the  defendant  and  involving  the 
question  whether  the  contract  was  an  en- 
tire one,  the  court  submitted  only  the  fol- 
lowing: "How  much,  if  anything,  is  the 
plaintiff  entitled  to  recover?"  It  is  set- 
tled that  the  requirement  of  the  statute 
that  an  issue  or  Issues  must  be  submitted 
is  mandatory.    Denmark  v.  Railroad  Co., 

107  N.  C. ,  12  S.  E.  Rep.  64.    The  Judge 

who  tries  the  case  may.  In  his  discretion, 
confine  the  inquiry  to  one  or  more  of  the 
Issues  raised  by  the  pleadings,  provided 
thathe  doesnot  thereby  deprive  a  party  of 
the  opportunity  to  present  the  law  arising 
out  of  some  view  of  the  testimony  to 
the  jury,  through  the  medium  of  an  issue 
submitted;  and  provided  a  judgment  can 
be  predicated  upon  the'finding,  though  in 
theexerelseot  this  power  by  tlie  judge  it 
should  be  borne  In  mind  that  the  Code 
system  contemplates  distinct  findings  up- 
on material  issues,  and  these  should  be 
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Bubmitted,  where  It  can  be  done  wtthoat 
repetitiun  or  confaslon.  Emery  v.  RaiU 
road  Co.,  102  N.  C.  209,  0  S.  E.  Rap.  189.  It 
is  not  necessary  that  the  languasre  ut  the 

gleadlngra  slioiild  be  inourporated  in  the 
iHuen,  or  that  it  eboald  bo  clearly  fol- 
lowed in  drawing  them.  While  it  is  not 
error,  fur  Instance,  to  sabrait  only  an  la- 
sae  Involving  the  question  whether  a 
plaintiff  has  been  injured  and  haHSUstalned 
damage  cbruugh  the  neKligence  of  a  de- 
fendant, even  where  contributory  neRli- 
genee  is  Het  up  In  the  answer  as  a  defense, 
and  wherethe  testimony  also  ralRestbefur- 
ther  question  whether,  notwithstanding 
the  negligence  of  the  plaintiff,  the  defend- 
ant mi)iht  by  ordinary  care  have  avoided 
the  injury,  (McAdoo  v.  Railroad  Co.,  105 
N.  C.  140. 11  S.  E.  Kep.  816;  Lay  ▼.  Rail- 
road Co.,  106  N.  C.  410,  11  8.  E.  Rep.  412; 
Bonds  V.  Smith,  106  N.  C.  664,  11  S.  E.  Rep, 
822;  Buyer  t.  Teagae.  106  N.  C.  633. 11  S. 
E.  Rep.  665,)  the  issue  as  to  contributory 
negligence  is  required  by  statute  to  be 
raised  by  the  pleadings,  where  that  de- 
fense is  relied  upon.  The  other  issue.  In- 
volving the  doctrine  laid  down  in  Davles 
T.  Mann.  10  Mees.  &  W.  546,  is  not  usually 
raised  directly  by  any  speciflc  pleading. 
But  it  is  left  to  the  sound  discretion  of  the 
trial  Judge  to  determine  whether  be  will 
anhmit  both,  when  the  testimony  sug- 
gests that  oonrse  on  only  an  issue  In 
terms  Involving  the  question  of  the  de- 
fendant's negligence,  and  by  instruction 
point  out  to  the  jury  how  the  law  govern- 
ing the  whole  of  the  evidence  may  be  ap- 
plied in  passing  upon  It.  Meredith  v.  Iron 
Co.,  99  N.  C.  576.  n  S.  E.  Rep.  659;  McDon- 
ald v,  Carson,  94  N.C.  497;  Scott  v.  Rail- 
road Co.,  96  N.  C.  428.  2  S.  E.  Rep.  151 ; 
Kirk  V.  Railroad  Co.,  97  N.  C.  82.  2  S.  E. 
Rep.  6.36.  On  the  other  hand,  in  Denmark 
T.  Railroad  Co.,  supra,  this  court  held 
that  the  Inquiry,  "  What  damages  is  the 
plaintiff  entitled  to  recover?"  was  not  an 
issue.  In  Bowen  v.  Whitaker,  92  N.  C. 
369,  It  was  held  to  be  error,  where  Issues 
of  fact  were  raised  by  the  pIcHdingH,  to 
enter  as  the  verdict  of  the  Jury  that  "they 
find  all  issues  of  fact  in  favor  of  plalntid, 
and  assess  his  daraa)res"at  a  sum  men- 
tioned. In  the  case  last  cited  the  verdict 
was  set  aside  because  It  was  a  finding  in 
gross  of  all  issues  raised  by  the  pleadings, 
instead  of  a  refponse  to  some  issue  aris- 
ing out  ol  tacts  controverted  in  the  plead- 
ings. The  issue  submitted  in  this  case 
goes  a  step  further,  and  leaves  the  Jury  to 
determine — First,  the  question  of  law 
whether  the  plaintiff  Is  entitled  to  recover 
at  all;  and,  second,  to  assess  the  dam- 
ages, as  was  done  in  Denmark  v.  Railroad 
Co.  It  Is  the  province  of  the  court  to 
say  npon  the  facts  found  whether  the 
plaintiff  shall  recover  or  the  defendant 
shall. go  without  day.  Instead  of  pass- 
ing upon  some  "material  allegation  of  the 
complaint  controverted  by  tli«  answer," 
the  Jury  are  asked  whether  they  will  re- 
turn a  verdict  of  quod  recuperit,  B,ud,  If  so, 
what  damages  will  be  allowed.  In  Den- 
mark y.  Railroad  Co..  supra,  we  held  that 
where  Issues  ot  fact  are  raised  by  the 
pleadings,  and  tendered  by  one  of  the  par- 
ties to  the  action,  it  was  error  to  confine 
the  Jur;   to  an  inquiry  as  to  damages. 


The  rule  announced  in  Emery  y.  Railroad 
Co.,  supra,  allowed  the  presiding  ]adge  to 
exercise  bis  discretion,  subject  to  certain 
restrictions,  as  to  the  necessity  or  proprie- 
ty of  submitting  one  or  more  of  the  issues 
raised.  It  could  not  have  been  intended 
by  the  framers  of  the  law,  nor  has  It  been 
suggested  by  this  court,  that  it  would  be 
a  sufficient  compliance  with  the  manda- 
tory requirement  of  the  Code  to  submit 
not  an  issue  growing  out  of  a  dental  in  the 
answer,  but  the  question  of  law  which  it 
is  the  exclusive  province  of  the  Judge  to 
decide,  and  which  is  not  addressed  to  him 
till  the  tacts  are  found.  That  question  is 
whether,  npon  the  ascertained  facts,  the 
plalntlM  is  entitled  to  Judgment  good  re- 
cupeiit,  or  the  defendant  to  Jadgment 
that  he  go  without  day.  There  Is  error, 
for  which  a  new  trial  will  be  granted. 


(IM  N.  c.  ut) 

JOTNEB  et  ah  y.  STANaLL. 

(SviprtHM  Court  of  North  CaroUna.    Feb.  91, 

1891.) 

Baviaw  oir  Appbal — Rei.ba8b  op  MoRTSAsan — 

ACXIEPTANCB  OF  NEW  NOTE. 

1.  The  qnestion  whether  there  la  any  evi- 
dence to  sustain  the  flndings  of  a  referee  on  ref- 
erence by  consent  cannot  be  raised  for  the  first 
time  on  appeal  from  an  order  adopting  his  report 

3.  Where  a  debt  evidenced  by  a  note  secured 
by  a  mortgage  Is  included  In  a  new  note  given 
for  all  past  Indebtedness  between  the  parties, 
and  Intended  as  a  discharge  and  satisfaction  of 
the  debts  Included  in  it,  Uie  mortgage  is  there- 
by released. 

Appeal  from  superior  court,  Pitt  county. 

Jnmea  E.  Moore  and  J.  D.  Murphy,  for 
appellant.  Batchelor  &  Derereax  and  La- 
tham  ifi  aklniier,  for  appellee. 

Shephrrd,  J.  In  the  well-considered 
case  of  Battle  y.  Mayo,  102  N.  C.  413,  9  S. 
E.  Rep.  884,  it  was  held  tbdt,  where  there 
is  a  reference  by  consent,  the  findings  of 
fact  by  the  referee,  adopted  by  the  trial 
Judge,  are  Anal,  and  will  not  be  reviewed 
here.  It  was  also  distinctly  held  that, 
while  we  will  pass  npon  the  question 
wliether  there  is  any  evidence  to  sustain 
such  findings,  theexceptlons  in  this  respect 
must  be  taken  below,  and  will  not  be 
heard  for  the  first  time  In  this  court. 
There  being  no  such  exceptions  in  the  pres- 
ent case,  the  report  of  the  referee,  as  ap- 
proved by  the  Judge,  Is  conclusive,  and  we 
can  only  review  the  findings  of  law.  The 
only  exception  insisted  upun  is  addressed 
to  the  finding  of  law  that  "the  note  to 
Rountree  &  Co.  was  by  the  transactions 
between  the  said  Atkinson  and  the  defend- 
ant released  and  discharg^ed,  and  the  se- 
curity thereunder  lost."  The  foregoing 
legal  conclusion  Is  based  upon  the  follow- 
ing finding  of  facts  by  the  referee :  "I  find 
that  on  the  28th  day  of  February,  1882, 
said  B.  8.  Atkinson  was  indebted  to  said 
O.  A..  Stanclll  in  the  amount  of  the  note 
assigned  to  him  and  various  other  amounts 
b>  note  or  account,  and  tliat  on  said  day 
the  said  Atkinson  and  defendant  came  to 
a  settlement  and  ascertainment  of  the 
debts  due  trom  Atkinson  to  defendant 
Stanclll,  and  on  that  day  said  Atkinson 
executed  his  promissory  note  under  seal, 
payable  to  Stanclll,  for  amount  of  $2,119.- 
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11,  which  amount  Included  the  amount  of 
the  Bountree  note,  with  interest  to  that 
date,  and  some  additional  amounts  dne 
Stanelll  on  account  of  bis  (HtanciU'n)  ten- 
ant, for  which  he  became  reeponsible.  I 
find  that  defendant.  G.  A.  Stancill,  accept- 
ed Baid  note  in  full  satisfaction  of  and  In  dis- 
charge of  said  Ronntree  &  Co.  note  and 
other  Indebtedness,  and  from  that  time 
until  now  he  has  used  said  note  as  col- 
lattiral,  and  has  treated  it  as  a  discharge 
of  pre-existing  securities. "  It  Is  well  set- 
tled that  a  mortgage  may  be  discharged 
by  matter  fu  pala,  (Faw  v.  Wtalttington, 
7i  N.  V.  321 :)  and  it  is  equally  well  estab- 
liHhed  that  the  mere  change  In  the  form  of 
the  debt .  does  not  satisfy  a  mortgage 
friven  to  secure  It,  (Bristol  v,  Pearson,  107 
N. C.  — ,  ante;  *>! ;  Hyman  v.  Devereux,  63 
N.  C.  624. )  Neither  does  the  incorporation 
In  the  new  note  of  additional  indebtedness 
have  this  effect.  2  Jones.Mortg.  §030.  The 
presuiniition  Is  agftinst  the  discharge  of 
tlie  uiurtgHge,  and  this  can  only  t>e  over- 
conn?  liy  proof  that  the  new  note  was  act- 
ually intended  by  the  parties  as  a  satisfac- 
tion and  extinguishment  of  the  former 
one.  Hyman  v.  Devereux,  supra.  "It  is 
however  competent  for  the  parties  to 
agree  that  a  change  In  the  form  of  the 
Diortgnge  debt  shall  operate  as  a  payment 
of  the  debt,  although  the  mortgage  tie 
not  canceled  in  form.  •  •  »  The  ques- 
tion of  intention  in  such  cases  always 
conies  In  with  controlling  force,  and  the 
intention  may  operate  as  well  to  extin- 
guish the  debt  as  to  keep  it  alive.  If  a 
note  be  taken  with  the  Intention  that  It 
slionld  operate  as  payment  in  whole  or  In 
part  of  the  whole  debt,  then  the  mortgnge 
is. accordingly  paid,  wholly  or  in  part,  as 
'  the  case  may  be."  2  Jones,  Mortg.  §  926. 
Appl.vlng  tliese  principles  to  the  present 
case,  we  are  constrained  to  hold  that  the 
mortgage  debt  has  been  extinguished  by 
the  agreement  of  the  parties.  The  flnd- 
ingof  the  referee  Isexpilcit  upon  this  point. 
He  says  thnt  the  new  note  was  accepted 
"in  full  sntlstnctlon  of  and  in  payment"  of 
the  fiirmer  one,  and  that  the  defendant 
has  also  "  treated  It  as  a  discharge  of  pre- 
existing securities."  Under  the  findings  of 
fact,  which  we  are  precluded  from  review- 
ing, we  must  affirm  the  Judgment. 
Affirmed. 


.  aOS  N.  C.  426) 

Beattie  t.  Carolina  Cent.  B.  Co. 

(Suprtme  Court  of  North  Carolina.   March  >, 
1891.) 

lUiutoiLD  CoMPANna— RioHT  ow  Wat— Abak- 

DONMXST. 

1.  An  nnreoorded  agreement  by  a  land-owner 
to  relinquish  to  a  railroad  company  a  right  of 
way  tbrough  bis  lands  in  consideration  of  the 
advantage  to  be  derived  from  the  construction  of 
the  road  does  not  vest  the  title  to  the  right  of 
way  in  the  company,  where  it  puts  up  a  grade 
only,  and  then  abandons  work  for  26  years;  and 
the  company  cannot  claim  such  title  nnder  Ck>de 
N.  C.  t  ISO,  providing  that  a  railroad  company 
shall  not  be  barred  of  its  real  estate,  right  of  way, 
easements,  etc.,  "which  may  have  been  con- 
demned or  otherwise '  obtained ' "  by  any  statute  of 
limitation  or  adverse  occupancy. 

2.  Where,  in  1855,  a  land-owner,  by  an  un- 
recorded contract,  relinquishes  to  a  railroad  com- 
pany a  right  of  way  through  his  land  in  consid- 
eration of  the  beneflt  to  be  derived  from  the  oon- 
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stmction  of  tlie  road,  and  the  company  surveys 
the  line  and  puts  up  a  grade,  bat  then  aband<Nis 
the  work  till  1886,  and  the  land-owner  sells  1^ 
land  in  1869  to  one  who  cultivates  the  right  of 
way  and  the  graded  parts  of  it  continuous^  fnnn 
that  date  till  1885,  when  the  construction  of  the 
road  is  resumed  and  completed,  the  original  right 
of  way  is  lost,  and  the  owner  is  etititled  to  com- 
pensation for  the  taking  of  his  land. 

This  was  a  proceeding  forcondemnatlon 
of  right  of  way,  tried  at  September  term, 
1889,  of  thesuperlorcourt  of  Cleveland  coun- 
ty, beforeCoNMOB,  J.  Thefacts  agreed  were 
as  follows:  (1)  That  on  27th  October, 
185.5,  and  for  some  time  previous  thereto, 
the  land  described  in  the  complaint  was 
owned  and  possessed  by  William  H.  Cabi- 
nlss,  nnder  whom  plaintiff  claims  title, 
having  purchased  in  1869,  and  that  plaintiff 
is  now  the  real  owner  of  said  land.  (2) 
That  on  the  said  27tb  October.  1856,  the 
said  William  H.  Cablniss,  being  then  the 
owner  of  said  land,  executed  and  deliv- 
ered to  the  Wilmington,  Charlotte  &  Ruth- 
erford Railroad  Company,  nnder  whom 
defendant  claims  title,  as  hereinafter 
stated,  a  paper  writing  of  which  the  fol- 
lowing is  ucopy,to-wit :  "State  of  North 
Carolina,  Cleveland  county.  This  Indent- 
are  witnesspth  that  we,  whose  names  are 
hereunto  subscribed,  do  hereby  reiinqnlsli 
to  the  Wilmington,  Charlotte  and  Ruther- 
ford Railroad  Company  the  right  of  way 
tor  said  road  through  all  and  every  piece 
or  parcel  of  land  respectively  owned  by 
us,  severally,  in  the  county  of  Cleveland; 
and  we  do  this  in  consideration  of  the 
prospective  advantage  which  may  accrue 
to  us  arising  from  the  road's  location 
through  our  county.  Witness  our  names, 
October  27, 1866.  Wm.  H.  Cabimbb."  (8) 
That  this  paper  writing  had  reference  to 
the  land  described  ini  the  complaint,  and 
that  it  was  duly  proven,  probated,  an^ 
registered,  as  required  by  the  statute,  28tb 
June,  1886.  (4)  That  said  Wilmington. 
Charlotte  &  Rutherford  Railroad  Company 
thereupon  proceeded  to  locate,  and  did 
locate,  their  road  over  said  land  as  here- 
inafter described;  and  upon  said  land  a 
deep  cut  was  excavated,  and  a  long  em- 
bankment erected,  about  the  year  1856  to 
1S80,  and  that  In  1886,  when  defendant 
completed  its  road,  as  hereinafter  stated, 
the  said  cut  and  embankment  were  still 
distinct,  though  on  the  latter  had  grown  up 
some  pine  trees  In  part,  and  thcother  part 
of  it  was  cultivated,  and  had  been  Bince 
1869.  (6)  That  the  other  facts  In  this  rase 
are  exactly  as  stated  in  the  facts  agreed  up- 
on In  writing  bythenndersigned  attorneys 
in  the  case,  C.  Hendrick  v.  C.  C.  R.  R.  Co., 
now  pending  in  this  court,  and  we  hereby 
adopt  said  facts  as  fllecT  In  said  case  aft  the 
facts  in  this,  in  addition  to  those  abnv^ 
stated,  with  the  following  exceptions,  to^ 
wit:  First,  that  paragraph  No.  1  thereof 
be  stricken  oat;  itecond,  that  the  portion 
In  reference  to  the  Forbis  heirs,  being  mi- 
nors and  non-residents,  be  stricken  ont; 
third,  that  the  plalntlll'B  name  be  substi- 
tuted in  place  of  "C.  Hendrick"  wherever 
the  latter  occurs.  Upon  these  facts  the 
following  order  was  made  by  Judge 
Clark  :  "  Upon  the  foregoing  facts  agreed, 
the  same  being  iireaented  to  tbe  presiding 
Judge,  and  a  Juty  trial  being  wuved,  it  is 
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adjudged  that  the  petitioner  la  entitled  to 
the  relief  demnnded  In  hto  petition.  And 
it  la  fnrtfaer  ordered  that  £!.  O.  Dickson, 
D.  8.  Lovelace,  and  S.  G.  Brlce  be,  and 
they  are  kereby,  appointed  commiBBionera 
to  value  the  right  of  way  over  the  land 
deRcrlbed  In  the  complaint  of  petitioner, 
and  as  therein  described.  They  ehall  pro- 
ceed according  to  the  directions  of  respond- 
ent's  charter,  first  givinK  to  the  parties 
twenty  days'  notice  of  the  time  and  place 
of  making  said  valuation,  and  shall  report 
their  proceeding's  hereander  nnder  their 
bands  and  seals  to  this  conrt.  Walter 
Clark,  Judge  Presiding."  Exception  by 
defendant.  On  the  coming  in  of  the  re> 
port  the  following  Judgment  was  entered : 
"This  cause  coming  on  for  final  bearing 
upon  report  of  the  commissioners  to  as- 
sess damages  to  the  plaintiff  fnrthecansea 
stated  in  the  complaint,  and  said  commis- 
sioners having  made  doe  report  thereof, 
in  which  they  assess plalntlfTs damages  at 
two  hundred  and  eighty-five  dollars,  and 
there  being  no  exceptions  filed  to  said  re- 
port, It  Is  now,  on  motion  of  McBrayer  A 
Rybum.  attorneys  for  plalntlB,  ordered, 
considered,  and  adjudged  that  said  report 
be,  and  the  same  is  hereby.  In  all  things 
confirmed,  STid  that  the  plaintiff  have  and 
recover  of  the  defendant  the  said  sum  of 
two  hundred  and  eighty-five  (f286)  dol- 
lars^ with  interest  thereon  from  tbe5tb  day 
of  August,  1S89,  ( the  term  to  which  said 
report  was  returned,)  till  paid,  and  the 
costs  of  this  action,  to  be  taxed  by  the 
derk."  The  defendant  appealed,  relying 
in  part  upon  the  exception  previously  en- 
tered to  the  ruling  of  Judge  Clark. 

R.  McBrayer,  for  appellee.  Batcbelor  A 
Devereuz  and  T.  B.  Cubb,  for  appellant. 
) 
Avert,  J.,  (after  stating  the  fkets  as 
above.)  In  Uendrick  v.  Railroad  Co., 
lUl  N.  C.  617,  8  S.  E.  Rep.  286,  it  was  clearly 
settled  that  the  bargainee  of  an  original 
'  land-owner,  upon  whose  land  the  Wilming- 
ton, Charlotte  &  Rutherford  Railroad 
Company  had  located  its  line  and  done  a 
portion  of  the  grading  without  laying  the 
superstructure  before  the  year  1H60,  was 
not  barred  of  recovery  in  a  proceeding  In- 
stituted within  two  years  after  the  com- 
pletion of  the  line  over  his  land  by  the  de- 
fendant company,  which  purchased  the 
franchise  of  the  original  company  making 
the  location,  and  succeeded  to  its  liability 
nnder  Its  charter  to  pay  such  damage  as 
might  be  assessed  in  a  proper  proceeding 
commenced  by  the  owner  within  two 
years  after  the  road  should  be  finished 
over  his  land.  While  it  is  admitted  that 
the  action  was  be);iin  within  two  years 
after  the  portion  of  the  road  located  on 
plaintiff's  land  was  completed,  the  defend- 
ant insists  that  the  plaintiff  is  estopped 
from  claiming  damages  for  said  right,  be- 
cause his  title  was  acquired  in  the  year 
1869,  through  and  under  one  William  H. 
Cnbiniss.  who,  being  then  the  owner,  was 
one  of  the  persons  who  executed  on  the 
27th  of  October,  1855,  the  following  paper: 
"  State  of  North  Carolina,  Cleveland  coun- 
ty. 'This 'Inden tare  wltnesseth  that  we, 
whose  names  are  hereunto  subscribed,  do 
hereby  relinquish  to  the  Wilmington,  Char- 
lotte and  Rutherford  Railroad  Company 


the  right  of  way  tor  said  road  through  all 
andeverypleceor  parcel  of  land  reBpectlra- 
ly  owned  by  us,  severally.  In  ths  eoonty  of 
.Cleveland,  and  we  do  this  in  consideration 
of  the  prospectiTe  ad  vantage  which  may  ac- 
crue to  as  arising  from  the  road's  location 
through  our  county.  Witness  our  names. 
October  27, 1856.  Wm.  H.  Cabinibb."  The 
Carolina  Central  Railroad  Company  sae- 
ceeded  to  the  rights  of  the  Wilmington, 
Charlotte  &  Rutherford  Railroad  Com- 
pany In  the  year  1K73,  and  was  orgonlxed 
altera  foreclosure  sale  in  the  year  1S80. 
the  facts  being  fully  recited  in  Hendrick 
V.  Railroad  Co.,  supra.  Between  the  years 
1856  and  1860  the  original  company  sar- 
veyed  its  line  of  road  through  the  land  of 
the  plaintiff,  then  owned  by  said  Cabinlss, 
and  after  excavating  a  deep  cut, and  mak- 
ing a  fill  on  the  premises,  suspended  work. 
Neither  the  Wilmington,  Charlotte  ft 
Rutherford  Railroad  Company  nor  the  de- 
fendant company  assumed  any  control  of 
the  right  of  way  on  plaintiff's  land,  nor 
caused  any  grading  or  other  work  of  con- 
struction to  be  done  on  said  land,  or  on 
any  part  of  their  line  between  Shelby  and 
Rutherfordton,  from  the  year  iseu  till  the 
year  1885,  when  the  work  was  resumed  and 
the  grading  finished,  so  that  the  trains 
ran  from  Shelby  to  Rutherfordton  over  the 
plaintiff's  land  the  next  year.  During  this 
suspension  of  operations  for  26  years, Cab- 
inlss sold  to  the  plaintiff,  who  had  bera 
plowing  over  and  cultivating  a  portion 
of  the  land,  on  which  the  location  was 
made,  for  aboutl7  years,  when  the  defend- 
ant entered  upon  his  preu.ises  and  began 
the  work  of  construction  afresh.  Passing 
over  the  question  whether  the  description 
in  the  contract  offered  as  evidence  of  title 
by  the  defendant  was  too  vague  to  be  en- 
forced after  it  was  executed,  or  admitting 
for  the  sake  of  argument  that  it  was  sufil- 
clentiy  definite,  because  its  location  could 
be  made  certain  by  a  survey,  which  was 
contemplated  by  the  parties  in  entering 
into  the  agreement,  we  must  still  bear  in 
mind  the  fact  that  the  paper  writing  is  not 
a  deed,  because  It  is  not  sealed,  and  wants 
apt  legal  words  to  make  it  an  effectual 
conveyance  of  an  Interest  in  land.  At  the 
time  of  Its  execution  It  could  have  been 
construed.  In  the  most  favorable  view  for 
the  company,  only  as  an  executory  eon- 
tract  to  convey  the  right  of  way.  when- 
ever the  road  should  be  located  and  fin- 
ished over  the  land  of  Cabinlss.  6  Amer. 
&  Eng.  Enc.  Law,  p.  441,  (pt.l7,)  and  note 
8;  A  vent  v.  Arrington,  106  N.  C.  877, 10  S. 
E.  Rep.  901.  The  only  consideration  mov- 
ing Cabinlss  was  the  benefit  to  be  derived 
from  finishing  and  operating  the  line  of 
railroad  over  his  land.  Dnder  this  agree- 
ment, entered  into  October  27,  1856,  the 
contracting  corporation  marked  out  a 
proposed  line  across  his  land  In  the  year 
1856,  and  during  the  four  years  immediate- 
ly following  made  the  excavations  hereto- 
fore mentioned.  The  work  of  constrnc- 
tlon  then  ceased  for  26  years,  during  which 
period  there  was  no  obligation  on  the  part 
of  the  Wilmington,  Charlotte  &  Rutherford 
Railroad  Companj'  to  finish  its  line  from 
Rhelby  to  Rutherfordton.  Neither  Cabi- 
nlss nor  bis  grantee,  Seattle,  could  compel 
that  company  or  its  successor,  the  defend- 
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ant,  to  complete  the  road  orer  tbe  land, 
and  impart  to  it  thereby  the  enhanced 
value  which  it  was  supposed  would  be 
consequent  upon  its  completion.  The 
owners  of  tbe  land  would  have  been  help- 
less, if  during  that  long  period  of  time  tbe 
line  bad  been  diverted  north  or  south  of 
that  surveyed  and  partlialiy  graded,  or  it 
Shelby  bad  become  the  settled  western 
terminus.  If  Cablniss  and  his  alienee  held 
lOOfeet  extending  through  the  land  subject 
to  tbe  right  of  the  corporation  to  treat 
them  as  tenants  at  sufferance  at  tbe  op- 
tion of  Its  managers  for  17  years,  when 
would  that  relation  cease  by  non-user  on 
the  part  of  the  company  and  adverse  oc- 
cupation by  the  servient  owner?  It  was 
contended  for  the  defendant  on  the  argu- 
ment that  the  facts  in  this  case  brought  it 
within  the  principle  decided  in  Railroad 
Co.  V.  McCaskiU,d4  N.  C.  746,  and  therefore 
that  upon  the  execution  of  tbe  paper  writ- 
ing by  Cablniss,  or  certainly  after  fixing 
tbe  location  by  a  survey  and  partial  com- 
pletion of  the  grading  on  bis  land,  the  con- 
tractiuK  company,  and  subsequently  its 
successors,  acquired  an  easement  of  infinite 
duration,  and  a  right  in  tbe  land  that 
could  not  be  barred  by  adverse  possession. 
We  cannot  concede  the  correctness  of 
this- view  as  an  Interpretation  of  tbe  Code 
or  an  inference  or  deduction  from  the  an- 
thorlty  relied  upon.  Railroad  Co.  v.  Mc- 
CasiciU.  supra.  It  is  provided  in  section  150 
of  the  Code  that  "no  railroad,  plank-road, 
turnpike,  orcanal  company  shall  be  barred 
of  or  presumed  to  have  conveyed  uny  real 
estate,  right  of  way,  easement,  leasehold, 
or  other  interest  in  the  soil,  which  may 
have  been  condemned  or  otherwise  ob- 
tained tor  its  use, as  a  right  of  way,  depot, 
statlon-bonse,  or  place  of  landing,  by  any 
statute  of  limitation  or  by  occupation  of 
the  same  by  any  person  whatsoever." 
Tbe  plaintiffs  land  has  never  been  con- 
demned, and  therefore,  unless  the  defend- 
ant company  had  obtained  tbe  easement 
otherwise  before  he  began  to  cultivate  tbe 
right  of  way.  be  will  not.  by  r«>a8on  of  this 
°  section,  be  deprived  of  whatever  benefit 
might,  in  other  cases,  have  accrued  to  him 
from  his  adverse  posspssiou.  The  word 
"obtained"  must  have  been  used  in  the 
sense  of  "secured"  or  "acquired."  The 
consideration  of  tbe  contract  was  by  its 
expresri  terms  tbe  prospective  advantage 
which  might  accrue  to  tbe  signers  arising 
from  the  location  through  their  county. 
No  benefit  could  be  derived  by  the  owner 
from  the  mere  act  of  surveying  the  line 
across  his  premises,  and  indicating  it  by 
stakes,  nor  even  from  making  excavations 
or  fills.  BO  long  as  tbecorporations  failed,  as 
they  did  for  31  years,  to  complete  and  equip 
the  road  so  as  to  furnish  him  the  means 
of  shipping  the  products  of  tbe  soil,  and  of 
ready  communication  with  and  access  to 
the  commercial  centers  of  the  country. 
The  location,  in  tbe  restricted  sense  of  sur- 
veying and  adopting  tbe  line,  in  which  en- 
gineers use  it  in  this  country,  would  not 
of  itself  have  been  attended  with  the  slight- 
est advantage  to  the  owner.  The  defend- 
ant and  its  predecessor  failed  for  over  80 
years  to  finish  and  for  25  years  to  work 
upon  or  assert  any  dominion  over  the 
right  of  way,  and  yet,  when  it  at  last 


reached  the  conclusion  that  tbe  work 
should  be  completed,  insisted  that  the 
courts  should  so  construe  section  150 of  the 
Code  as  to  treat  tlie  plaintiff  as  its  tenant 
at  sufferance  of  the  track  and  a  strip  of 
100  feet  on  either  side  of  It,  which  he 
had  been  cultivating  continuously  for  16 
years.  Neither  the  defendant,  nor  those 
under  whom  it  claims,  bad  any  title  to  the 
easement.  Upon, the  completion  of  the 
road  over  plaintiff's  land  within  a  reason- 
able time  the  corporation  might  have  re- 
lied upon  the  equitable  right  arising  out 
of  tbe  agreement  either  in  a  suit  to  com- 
pel the  plaintiB  or  Cablniss  to  convey  the 
easement,  or  as  a  defense  in  a  proceeding 
instituted  by  either  of  them  to  have  the 
right  of  way  formally  condemned  and  the 
damages  assessed.  But  the  corporation 
bad  not  obtained  the  easement,  and  had 
not  given  the  promised  quid  pro  quo  for 
it;  and,  while  its  managers  were  consid- 
ering the  question  whether  they  could  or 
would  ever  give  tbe  plaintiff  the  contem- 
plated ad  vantages  of  a  completed  railroad, 
the  plaintiff  was  plowing  over  and  raising 
crops  upon  tbe  very  land  marked  out  for 
tbe  location  of  tbe  track,  an  assertion  of 
dominion  over  It  that  was  utterly  incon- 
sistent with  the  active  exercise  of  tbe  de- 
fendant's right  to  the  easement,  by  which 
alone  it  could  perfect  its  title  to  it.  If  the 
easement  bad  not  been  acquired  by  con- 
demnation, or  otherwise  obtained,  then 
the  statute  (Code,  §  160)  has  no  applica- 
tion, and  we  may  leave  its  provisions  out 
of  view  in  determining  the  question  wheth- 
er the  conduct  of  the  parties  was  such 
that  the  defendant  would  be  deemed  to 
bav^  abandoned  or  allowed  to  become  ex- 
tinguished any  right  growing  out  of  the 
execution  of  the  agreement  by  Cablniss. 
In  other  states,  where  corporations  are 
not  protected  by  such  a  statute,  and  in 
England,  it  seems  to  be  settled  that  while 
mere  non-user  may  not  defeat  or  impair 
tbe  rights  of  a  railroad  corporation  in  a 
located  and  unfinished  or  unoccupied  line, 
the  owner  of  the  fee  may  retain  the  title 
(unlncumt>ered  by  the  claim  to  au  ease- 
ment therein)  to  the  whole  or  any  part  of 
a  location  by  adverse  occupancy  for  the 
requisite  statutory  period,  where  tire  con- 
duct of  the  company  has  been  such  as  to 
Indicate  its  intention  to  abandon  the  use 
of  the  line;  and  this  rule  bas  prevailed 
even  where  the  right  of  way  has  been  con- 
demned, and  in  some  instances  paid  tor. 
2  Wood,  Ry.  Law,  $  240;  Norton  v.  Rail- 
road Co.,  18  Cb.  Div.  268.  The  failure  to 
complete  a  road,  and  permittinK  the  own- 
ers to  use  the  land  upon  which  its  line  is 
located  for  the  prescribed  statutory  period, 
and  for  purposes  Inconsistent  with  its  oc- 
cupation and  use  as  a  railroad,  is  evidence 
of  an  intention  to  surrender  the  easement, 
and  bas  been  held  to  be  an  abandonment 
of  it,  because  such  conduct  is  calculated  to 
induce  tbe  belief  that  the  corporation  does 
not  propose  to  again  assert  its  rights. 
Mills,  Em.  Dom.  §  57;  Hooker  v.  Turnpike 
Co.,  12  Wend.  871 ;  Locks,  etc.,  v.  Nashua 
&L.  R.  Co.,  104Mat)s.  1 ;  Benedict  v.  Heine- 
berg,  43  Vt.  231;  Ang.  Water-Courses,  §9 
252,  252a;  Jennison  v.  Walker,  11  Gray, 
423 ;  Taylor  v.  Hampton,  4  McCord,  96. 
Tbe  use  of  the  land  by  plowing  up  and 
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cultivatlns  the  very  portion  of  tbe  200  feet 
of  right  of  way  marked  out  for  the  track, 
waB  utterly  incoDHlstent  with  its  actual 
oceupatioo  as  tbe  road-bed  of  the  defend- 
ant company.  Grain  v.  Fox,  16  Barb.  187; 
Pope  V.  Devereux,  6  Gray,  409.  He  was 
planting  yearly  crops,  that  the  defendant 
must  of  necessity  destroy  if  it  should  de- 
termine to  complete  ita  line  to  Rutber- 
fordton.  His  claim  that  the  right  to  the 
servitude  has  been  abandoned  and  lost  is 
founded  not  simply  upon  non-user  on  the 
part  uf  tbe  defendant,  but  upon  the  claim 
that  this  adverse  occupation  and  use  of  the 
land  on  his  own  part  is  irreconcilable  with 
the  acknowledgment  of  the  right  to  the 
easement  in  the  corporation,  and  that 
therefore  he  is  entitled  to  the  benefit  of 
the  bar  of  any  statute  that  may  apply. 
Angell,  supra.  §§  214,  246,  252;  Bannon  v. 
Angler,  2  Allen,  12».  The  fact  that  the 
plaintiff  bought  in  tbe  year  186!),  when 
there  had  been  a  cssatiou  of  the  work  ol 
construction  for  19  years,  according  to 
many  authorities,  made  it  incumbent  on 
the  corporation  claiming  tbe  easement  to 
show  an  Intention  to  resume  control  of 
the  right  of  way  within  a  reasonable  time. 
Corning  v.  Qould,  16  Wend.  581;  Taylor  v. 
Hampton,  supra;  Bank  v.  Nichols,  64  N. 
T.  65.  Where  rights  of  way  are  actually 
condemned,  Lewis,  in  his  work  on  Emi* 
nent  Domain,  §  656,  says:  "The  weight 
of  aatbority  undoubtedly  is  that  in  the 
absem-e  of  statutory  provisions  on  the 
question  the  effect  of  proceedings  for  con- 
demnation is  simply  to  fix  the  price  at 
which  the  party  condemning  can  take  the 
property  sought,  and  that  even  after  con- 
firmation or  judgment  the  purpone  of  tak- 
ing the  property  may  be  abandoned  with- 
out incurring  any  liability  to  pay  the  dam- 
ages awarded."  The  author  states  that 
the  doctrine  laid  down  by  him  is  sustained 
in  all  of  the  appellate  courts  of  the  states 
where  thequestion  has  arisen  except  those 
of  New  York  and  Nebraska.  Id.  p.  844; 
Cbicago  V.  Bartlan,  80  III.  482.  An  execu- 
tory agreement  to  convey,  founded  upon 
tbe  consideration  of  completing  a  road 
over  the  land,  places  the  parties  in  rela- 
tions, in  some  respects,  similar  to  those 
which  ordinarily  exist  after  condemnation 
proceedings,  and  before  a  corporation  has 
elected  to  use  the  easement  and  has  paid 
for  it,  or  incurred  a  liability  to  make  com- 
pensation for  it.  Where  there  is  neither  a 
conveyance  of  tbe  easement,  nor  an  execu- 
tory contract  in  reference  to  conveying  It, 
the  corporation  does  not  acquire  a  perfect 
title  until  it  either  satisfies  tbe  Judgment 
for  damages  for  a  condemned  right  of  way 
across  a  tract  of  land,  or  finishes  Its  road 
over  it,  or  in  some  way  incurs  such  lia- 
bility to  pay  the  resulting  damages,  when 
assesfied.  Lewis,  supra,  §  308.  Cabiniss 
agreed  in  effect  that  the  Wilmington, 
Charlotte  &  Rutherford  Railroad  Com- 
pany should  have  tbe  right  to  the  ease- 
ment whenever  it  sbonld  give  bim  the  ad- 
vantages and  benefit  arising  from  finish- 
ing its  line  over  his  land.  Our  case  falls 
within  the  rule,  which  seeniB  to  be  settled 
by  authority,  that  perfect  title  to  a  right 
of  way  can  be  acquired  only  (1)  by  a 
formal  deed  ofconveyancefrom  tbe  owner; 
(2)  bt  condemnation  and  the  actual  pay- 


ment of  Just  compensation  ascertained  in 
tbe  mode  appointed  by  law ;  (3)  by  the 
performance  of  an  act  or  payment  of  a 
sum,  or  by  furnishing  any  consideration 
agreed  upon  in  some  executory  contract 
which  a  court  of  equity  will  enforce  be- 
tween the  owner  and  the  corporation :  or 
(4)  where  the  general  law  or  charter  sanc- 
tions such  a  course  by  completing  the 
road  over  his  land,  and  thereby  incurring 
tbe  liability  to  pay  damages  whenever 
assessed  on  petition  and  adjudged  to  be 
due.  Bensley  v.  Water  Co.,  13  Cal.  306; 
Lewis,  supra,  pp.  404,  405,  S9  306,  656; 
O'Neill  V.  Freeholders,  41  N.  J.  Law,  172; 
Railroad  Co.  v.  Teters,  68  111.  144.  The 
charter  (Laws  1854-55,  c.  225,  §  28)  provides 
"that  in  the  abitence  of  any  contract  or 
contracts  in  relation  to  the  land  through 
which  said  road,  or  any  of  its  branches, 
may  pass,  signed  by  the  owner  thereof,  or 
bis  agent,  or  any  claimant  or  person  in 
possession  tJiereof,  which  may  be  con- 
firmed by  the  owner  thereof,  it  shall  be 
presumed  that  the  land  over  vrhicb  said 
road,  or  any  of  Its  branches,  may  be  con- 
structed, together  with  a  spaceot  one  hun- 
dred feet  on  each  side  of  the  center  of  said 
road,  has  been  granted  to  said  company 
by  the  owner  or  owners  thereof,  and  t.ho 
said  company  shall  have  good  right  and 
title,  and  shall  have,  hold,  and  enjoy  tbe 
same  so  long  as  the  same  shall  be  used  for 
the  purposes  of  said  road,  and  no  longer, 
unless  the  person  or  persons  owning  tbe 
land  at  the  time  that  part  of  tbe  road 
which  may  be  on  said  land  was  finished, 
or  those  claiming  under  him,  her,  or  them, 
shall  apply  for  an  assessment  of  tbe  value 
of  said  lands,  as  ber^nbefore  directed, 
within  two  years  next  after  that  part  of 
said  road  which  may  be  on  the  said  land 
was  finished,"  etc. 

It  appears,  therefore,  that  where  there 
is  a  contract  the  charter  leaves  It  to  be  in- 
terpreted, as  any  other  agreement  between 
the  parties  would  be,  according  to  its 
terms.  How,  then,  would  an  agreement 
on  the  part  of  one  person,  that  be  relin- 
qnlshed  the  right  to  a  private  way  over  bis 
land  to  an  adjacent  land-owner,  (or  tbe 
consideration  of  getting  a  good  outlet 
for  himself  to  a  neighboring  town,  be  con- 
strued if  tbe  party  proposing  to  construct 
tbe  road  sbonld  grade  a  portion  of  it 
within  5  years,  and  then  desist  for^years, 
and  until  a  grantee  of  bis  neighbor  had 
plowed  over  the  proposed  line  of  road,  and 
cultivated  the  land  for  16  years?  If.  In 
such  a  case,  the  person  seeking  to  get  tbe 
outlet  would  be  deemed  to  have  aban- 
doned his  right  under  the  original  con- 
tract, and  driven  to  the  necessity  of  par- 
suing  the  plan  pointed  out  by  statute 
(or  tbe  condemnation  of  cart-ways,  then 
we  tbink  that  in  this  case,  as  between 
tbe  plaintiff  and  the  defendant  company, 
their  relations  and  rights  would  be  the 
same  as  if  no  paper  had  been  signed  by 
Cabiniss  in  1865.  When  the  plaintifl  bought 
the  land  in  1869,  tbe  corporation  bad  de- 
sisted from  the  work  of  construction  for 
nine  years  before,  and  during  tbe  five  years 
tbat  had  then  elapsed  after  thecloaeof  the 
war  baa  asserted  no  claim  to  the  right  o( 
way,  and  had  taken  no  steps  looking  to 
the  completion  ot  ita  road  over  it.    It« 
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condact  had  been  ench  as  to  Induce  the  reo* 
Bonable  bell^  in  bis  mlod  that  their  claim 
had  been  extlnguitthed,  and  that  he  wonld 
talie  the  land  discharged  from  any  risbt 
to  subject  it  to  the  servitude  Without  com- 
pensation by  the  subsequent  completion 
of  the  road  over  It.  The  predecessor  of 
the  defendant  had  allowed  an  unreason- 
able time  to  elapse  without  evincing  any 
Intention  to  resume  control  of  the  right  of 
way,  and,  after  the  plaintiff  paid  his 
money  tor  land  apparently  subject  to  no 
such  right.  It  would  be  inequitable  to  al- 
low the  defendant  to  appropriate  his  land 
without  compensation.  Hooker  v.  Turn- 
pike Co.,  12  Wend.  371.  Even  U  mere  non- 
nser  wonld  not,  as  between  the  original 
parties  to  the  contract,  have  extinguished 
the  right,  (which  is  not  admitted,)  the 
rule  is  different  where  the  land  is  sold  to  a 
purchaser  for  value,  who  is  misled  by  the 
conduct  of  the  corporation.  Corning  v. 
Gould,  supra.  It  appears  as  a  iact  agreed 
that  the  contract  signed  by  Cabiniss  was 
not  registered  until  the  28th  of  June,  1886, 
while  it  does  not  appear  that  the  plalutill 
had  actual  notice  that  any  agreement  had 
been  entered  Into  JSetween  the  Wilming- 
ton, Charlotte  &  Rutherford  Railroad  Com- 
pany and  Cabiniss  when  he-  purchased. 
The  deserted  excavation  was  not  in  the 
actual  possession  of  the  corporation.  The 
plaintiff,  seeing  the  unflnished  grading  done 
upon  the  land,  might  naturally  infer,  in  the 
absence  of  any  record  of  condemnation  pro- 
ceedings or  res^istration  of  a  conveyance, 
(if  such  registration  would  have  been 
noticed,)  that  Cabiniss  was  awaiting  the 
completion  of  the  road  over  the  land  to 
institute  proceedings  for  damages,  and 
that  the  right  to  exact  compensation,  U 
the  work  should  be  resumed,  passed  with 
the  title  to  the  land  to  him.  Hendrlck  v. 
Railroad  Co.,  supra.  Being  misled  by  the 
long  delay  of  said  corporation,  and  hav- 
ing no  actual  notice  of  the  equitable  inter- 
est claimed  by  it,  we  think  that  the  plain- 
tiff took  the  title  tree  from  any  right  grow- 
ing out  of  said  contract  tosublectlt  to  the 
servitude  without  compensation  other 
than  the  benefit  arising  from  completing 
the  road.  Francis  v.  Love,  8  Jones,  Kq. 
321.  As  we  have  already  stated  that  the 
defendant  could  not,  at  beet, claim  that  he 
beld  a  deed  of  conveyance  for  the  right  of 
way,  but  only  the  equitable  right  to  de- 
mand a  conveyance  upon  the  completion 
of  the  road  over  the  pla<ntiff's  laud,  he 
might,  in  order  to  determine  bis  rights, 
have  taken  the  initiative  when  the  portion 
of  the  road  on  plaintiff's  land  was  fin- 
ished, and  have  brought  an  action  to  com- 
pel the  plaintiff  to  convey  the  easement,  or 
be  might  have  taken  thechances  of  acquir- 
ing theeasement  by  the  laches  of  the  plain- 
tiff if  the  latter  failed  to  file  his  petition 
within  two  yeara,  and,  when  the  latter  in- 
stituted proceedings,  have  set  up  the  con- 
tract as  a  defense,  as  he  has  done.  But  In 
either  event,  whether  the  corporation  is 
the  actor  or  not.  Its  claim  is  equivalent  to 
a  prayer  forthe  specific  performance  of  the 
contract.  It  is  well  settled  that  delay  on 
the  part  of  a  vendee  or  proposed  purchaser, 
accompanied  by  acts  apparently  incon- 
sistent with  the  purpose  of  performing  tlie 
contract,  will.  If  not  waived  by  the  ven- 


dor, deprive  the  former  of  the  right  to  de- 
mand a  specific  performance  of  the  con- 
tract. Francis  y.  Love,  3  Jones,  Eq.  321 ; 
Love  T.  Welch,  07  N.  C.  200,  2  ^5.  E.  Rep. 
242:  Bolden  v.  Purlfoy,  ante,  848,  (decided 
at  this  term:)  Mizell  v.  Burnett,  4  Jones, 
(N.  C.)  249.  In  the  case  of  Craln  v.  Fox, 
le  Barb.  187,  it  was  held  that  plowing 
over  a  right  of  way  was  not  an  act  incon- 
sisten  t  with  the  claim  to  the  easement,  and 
in  Coming  v.  Gould,  supra,  that  the  erec- 
tion of  a  fence  across  It  constituted  an  ad- 
verse holding.  See,  also,  Pope  v.  Deve- 
reux,  5  Gray,  409.  Kent  says,  (volume  8, 
652:)  "If  the  act  which  presents  the  servi- 
tude be  incompatible  with  the  nature  or 
exereise  of  it,  and  be  by  the  party  to  whom 
the  servitude  is  done,  it  is  sufiiclent  to  ex- 
tinguish It,  and  when  It  Is  extinguished  for 
a  moment.  It  is  gone  forever. "  The  same 
principle  Is  laid  down  in  numerous  cases. 
Canny  v.  Andrews,  123  Mass.  156.  In  the 
case  of  Hendrlck  v.  Railroad  Co.,  supra, 
it  was  held  that  non-user  for  10  years  was 
an  abandonment  by  a  railroad  company  of 
Its  right  of  way.  Horner  v.  Still  well,  86 
N.J.Law,307;  Veghtev.Watei^Power  Co., 
19N.J.£q.l43;  Mll]s,Bupra,§67.  Wehave 
not  overlooked  the  fact  that  the  statute 
of  limitations  was  not  running  from  May, 
1861,  tin  January  1, 1871.  But  we  forbear 
to  pass  upon  the  eHect  of  the  adverse  pos- 
session as  a  bar  to  the  assertion  of  defend- 
ant's claim  under  the  contract,  as  to  point 
out  a  particularstatute  as  applicable, and 
rest  our  decision  upon  other  grounds. 

1.  "The  conduct  of  the  company  through 
which  defpndant  claims  had  been  Euch  as 
reasonably  to  lead  the  plaintiff  to  believe, 
when  he  bought  in  1869,  that  it  had  aban- 
doned the  purpose  of  completing  the  road. 

2.  The  plaintiff  bought  without  actual 
notice  of  the  contract  with  Cabiniss,  and 
the  fact  that  grading  bad  been  done  on 
the  land  did  not  preclude  the  idea  that  the 
damages  might  be  assessed  if  it  should  be 
completed  under  the  charter. 

3.  If  Cabiniss  were  substituted  as  plain- 
tiff in  place  of  Beattle,  or  If  It  appeared 
that  the  latter  had  actual  notice  of  the 
contract,  we  think  the  courts  should  not, 
m  the  wise  and  Jtist  exercise  of  their  dis- 
cretionary power,  enforce  the  agreement 
with  Cabiniss  for  the  benefit  of  the  defend- 
ant, after  so  long  a  delay  on  the  part  of 
the  latter  and  those  through  whom  it 
claims,  in  performing  its  implied  stipula- 
tion to  finish  the  road  within  a  reasonable 
time,  and  when  their  conduct  was  calcu- 
lated to  lead  the  owner  to  believe  that  the 
claim  of  an  equitable  right  in  his  land  un- 
der the  contract  had  been  abandoned. 

There  is  no  error,  and  the  Judgment 
must  be  aflBrmed. 


(108  N.  c.  m) 

HORBIB  T.  CONNOB. 

(Supreme  Count  otf  North  CoroUiio.    Maioh  t, 
1891.) 

Ch^itbi.  Mobtoaobs— DKSOBIPTIOX— BUFnOIBMOT. 

A  mortgage  on  a  printing  ontflt  enomerat- 
Ing  the  articles  by  their  genwal  terms  as  "im- 
posing stones, "  "rules,  slugs,  leads, " etc.,  Is  com- 
petent on  its  face,  and  should  not  be  excluded  on 
the  ground  that  it  insnfHoiently  describes  the  ar- 
ticles. 
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Tbla  was  an  action  of  claim  and  deliv- 
ery, tried  at  November  term,  1890,  of  tlie 
Buperior  court  ot  Harnett  county,  before 
BuYKiN,  Judge.  The  plajntlff,  R.  F.  Mor- 
ris, was  introduced  as  a  witness,  and  testi- 
fied that  be  was  a  printer:  tliat  he  sold 
to  J.  J.Stone  a  printing  outfit,  for  the 
payment  of  the  purchase  money  of  which 
a  mortgage  was  given.  A  chattel  mort- 
gage in  the  usual  form,  and  properly  proven 
and  r<^gletered,was  offered  in  evidence,  and 
defendant  objected  to  its  admission.  The 
property  conveyed  was  described  In  said 
mortgage  as  follows:  "l- Washington 
hand-press,  2  imposing  stones  and  stands, 
4  cases  of  long  primer  type,  1  case  of  brevier 
type,  1  case  of  nonpareil  typp,  2  standsand 
cases,  1  pair  chases,  rules,  slugs,  leads, dis- 
play type,  and  other  articles  of  printing 
outfit,  this  (lay  purchased  from  said  R.  F. 
Morris."  The  witness  testified  further  as 
follows:  "Washington  band-presses  are 
made  by  different  firms,  and  are  of  differ- 
ent numbers  and  of  different  sizes.  InipcHS- 
ing  stones  and  stands  are  of  different  sizes 
and  of  different  colored  stone.  Primer 
type  Is  of  different  nicks.  Stands  arediffer- 
ently  constructed,  by  different  manufact- 
urers, and  are  of  different  sizes.  Chases 
are  of  different  sizes,  ordered  according  to 
the  number  of  columns  of  press.  Rules, 
slugs,  leads,  etc.,  are  sold  by  the  pound, 
and  of  different  parts  and  sizes."  The 
subsequent  ruling  of  the  court  is  stated  in 
the  case  on  appeal  as  follows:  "Mort- 
gage from  Joseph  J.  Stone  to  R.  F.  Morris 
offered  and  objected  to  by  defendant.  OI> 
Jectlon  sustained,  and  plaintiff  excepts. 
PlaintiH  takes  nonsuit,  and  appeals." 

N.  ¥.  Quiley,  for  appellant. 

Avert,  J.,  {after  atattvg  the  facta  as 
above.)  Wecandrawno  other  Inference 
from  the  unsatisfactory  statement  of  the 
case  on  appeal  than  that  his  honor  below 
excluded  the  chattel  mortgage,  because 
the  description  of  tbe  property  conveyed 
was  upon  Its  face  too  vague.  While  it 
seems  that  the  court  heard  testimony,  It 
was  not  directed  to  tbe  Identification  of 
tbe  articles  mentioned  In  the  mortgage, 
and  the  judge  subsequently  stated  in  ex- 
plicit terms  that  tbe  objection  sustained 
was  to  tbe  competency  of  tbe  mortgage, 
and  not  to  the  sufllciency  of  tbe  evidence 
offered  to  be  submitted  to  the  jury  upon 
tbe  question  of  Its  separation  from  other 
Bimilnr  property,  and  consequent  complete 
identification.  Although  articles  of  per- 
sonal property  may  not  be  described  In  a 
conveyance  or  an  executory  contract  for 
sale  In  such  terms  as  to  Identify  and  dls- 
tingnish  them  from  other  similar  proper- 
ty, and  the  descriptive  words  used  may  not 
point  to  evidence  j<//uii</e  by  which  they  can 
be  identified,  the  contract  or  conveyance 
will  not  be  declared  void  upon  Its  face, 
but  will  be  enforced  if  there  is  parol  testi- 
mony, sufllclent  to  satisfy  tbe  jury,  that 
the  property  was  in  fact  separated  at  the 
time  when  tbe  contract  orconveyance  was 
executed,  so  that  the  contracting  parties 
mutually  understood  what  it  was,  and 
clearly  identified  it.  Carpenter  v.  Medford, 
99  N.  C.  495,  6  S.  K.  Rep.  785;  Dunkart  v. 
Bineheart,  89  N.  C.  854;  Harris  v.  Wood- 
ard,  9«  N.  C.  232, 1  S.  E.  Rep.  544;  Goff  v. 


Pope.  88  N.  C.  123.  Thecourts  have  drawn 
a  distinction' between  deeds  and  contracts 
relating  to  realty  and  those  that  affect  per- 
sonalty. The  rule  in  reference  to  the  de- 
scription of  personal  property  in  written 
contracts  or  bills  of  sale  Is  less  rigid  than 
tbose  applicable  to  any  interest  In  land 
falling  within  the  Inhibition  of  the  statute 
of  frauds,  because  all  agreements  for  the 
sale  of  personalty  can  be  proven  by  oral 
testimony.  Carpenter  v.  Medford  and 
Dunkart  v.  RIneheart,  supra.  In  Blow  v. 
Vaughan,  105  N.  C.  204,  10  S.  E.  Bep.  891, 
one  of  the  reasons  for  requiring  nicety  in 
tlie  identification  of  land  conveyed  by  deed 
was  stated  as  follows:  "The  rule  that  the 
descriptive  words  In  a  deed,  with  tbe  aid 
of  evidence  aliunde,  to  which  they  point, 
must.  In  order  to  establish  the  validity, 
identify  the  boundaries  of  the  land  con- 
veyed, has  been  nanctioned  by  this  court, 
not  only  upon  the  idea  that  there  must  be 
a  certain  subject-matter  in  the  deed,  but 
because  Its  observance  is  essential  to  tbe 
proper  enforcement  of  the  statute  of  frauds. 
Tbe  evasion  Is  as  palpable  and  as  danger- 
ous a  violation  of  the  statute  when  It  Is 
accomplished  by  amending  avoid  contract 
as  when  the  entire  coatiact  is  proven  by 
parol  evidence. "  The  mortgage  was  com- 
petent upon  its  face,  and  after  being  ad- 
mitted, if  in  fact  the  plaintlBfailed  to  oBer 
any  testimony  tending  to  show  that  at 
tbe  time  when  It  was  executed  tbe  con- 
tracting parties  identified  and  mutually 
agreed  as  to  tbe  particular  property 
that  passed  by  It,  theuMt  was  the  province 
of  the  court  to  so  instruct  the  jury.  But, 
If  such  was  tbe  ruling  of  his  honor.  It  does 
not  so  appear  from  the  statement  of  tbe 
case.  There  is  error,  for  which  a  new  trial 
must  be  granted. 


04  w.  va 
Moore  ▼.  Johnson  et  a/. 


fi7» 


(Swprenu  Court  of  Appeals  of  Wett  Vtrgtnla. 
Feb.  ^r  1891.) 

UauBT— -Plsa  bt  SuKBTtBS— New  PRomsB. 
Plaintiff  loaned  defendants*  principal  a<ajn 
of  money  at  a  usurious  rate  of  interest,  and  took 
a  bond  from  the  principal,  with  defendants  as 
sureties.  The  principal  executed  a  deed  ot  trost 
to  the  sureties.  Sutnequently  defendants,  wish- 
ing to  foreclose  tbe  deed  of  trust,  requested 
plaintiff  to  surrender  to  them  the  bond,  and  to 
take  instead  their  note,  so  that  they  might  pur- 
chase the  land  under  the  foreclosure,  and  use  the 
bond  in  payment.  This  was  done,  and  plalntUt 
afterwards  brought  suitagainst  deiendanta  on  the 
new  note.  Usurious  interest  had  been  paid  by 
defendants  on  the  old  bond.  Held,  by  a  divided 
court,  ttiat  the  new  note  was  not  a  payment  of  the 
old  bond,  and  that  defendants  were  entitled  to 
credit  for  the  usurious  payment,  under  Code  W. 
Va.  o.  96,  {  6,  permitting  any  defendant  tu  plead 
usury,  and  to  have  credit  for  all  payments  in  ex- 
cess of  the  legal  rate. 

(SvibdNM  by  the  Court.) 

Errorto  circuit  court,  Oreenbrler  county. 
Benry  Gilmer,  for  plaintiff  In  error,    h. 
J.  Williams,  for  defendants  In  error. 

Hoi.T,  J.  This  was  an  action  of  debt 
brought  In  tbe  circuit  court  ot  Greenbrier 
county,  and  tried  by  the  court  in  lien  of  a 
Jury,  on  the  2d  day  of  May,  1890,  on  a  plea 
of  usury,  under  our  statute,  put  In  by  de- 
fendant Johnson  alone,  and   without  otb- 
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er  plea.  Tbe  finding  and  ]adgment  were 
fur  defendants,  to  which  plaintiff  below 
excepted,  and  his  bill  of  exceptions  brings 
all  the  evidence  into  this  record  brought 
here  on  writ  of  error  allowed  to  him.  The 
facts  are  as  follows:  Ob  6ib  October,  1881, 
plaintiff,  Moore,  loaned  to  oneC.C.  Maddy 
f  1,500  for  one  year,  at  10  per  cent.  Interest, 
4  per  cent.  <n  excess  of  what  onr  law  al- 
lows. Tbe  interest  for  the  year,  9150,  was 
pnt  into  the  note,  (single  bill.  It  appears 
to  have  been.)  This  note,  hereafter  called 
"old  note,"  was  dated  6th  October,  1881, 
was  for  91.650,  dne  12  months  after  date, 
and  executed  to  Moore,  the  lender,  by 
Maddy,  the  borrower,  together  with  de- 
fendants here,  Johnson  and  Brown,  as  bis 
sureties.  It  shows  by  an  indorsement  on 
the  back  tM  following  payments,  and  no 
othersareclaimed;  6th  October,  1888,982.50 
by  Johnson,  982.60  by  Brown ;  6th  October, 
1884.  9165  by  Johnson ;  6tb  October,  1885. 
9165  by  Johnson;  and  6tb  October,  1886, 
982.60  by  JobuHon.  On  the  pame  day,  6th 
October,  1881,  the  borrower,  Maddy,  to- 
gether with  bis  wile,  sold  and  conveyed 
to  M.  T.  Fenner,  of  Gallia  county,  Ohio, 
certain  real  estate  in  the  deed  mentioned 
and  described,  lying  in  that  county.  In 
trust  to  secure  Brown  and  Johnson  as  in- 
dorsers  and  sureties  from  any  loss  or  dam- 
age they  might  thereby  sustain.  Maddy, 
the  borrower,  was  and  is  insolvent.  He 
never  dtrectly  paid  anything,  but  Johnson 
and  Brown,  his  sureties,  paid  all,  as  al- 
ready stated.  In  ■  1886  the  old  lady  who 
had  dower  in  the  Ohio  land  died,  leaving 
It  unincumbered,  except  a  small  Judgment 
lien,  having  priority  over  the  deed  of 
trust.  Johnson  and  Brown  wished  to 
foreclose  and  buy  at  tbe  sale,  but  John- 
son was  advised  that  he  would  have  to 
lift  tbe  old  Maddy  note  (bond)  in  order  to 
buy  in  tbe  Ohio  land  under  these  proceed- 
ings. Johnson  and  Brown  acted  on  this 
opinion;  went  to  Moore,  tbe  creditor; 
told  him  the  dower  was  oft  the  Ohio  land ; 
that  they  wanted  to  bring  it  to  sale  un- 
der tbe  deed  of  trust,  and  buy  it  in  for  the 
old  note;  but.  in  order  to  do  this,  re- 
quested Moore  to  give  them  up  tbe  old 
note  and  talte  their  note.  To  this  Moore 
agreed;  gave  them  up  tbe  old  note;  toolc 
a  new  note  for  91.782.50,  dated  6tb  Octo- 
ber, 1886,  due  ou  demand,  which  is  tbe 
note  sued  on.  Johnson  then  took  the 
Maddy  note  to  Ohio,  bought  the  Ohio 
land  worth,  say,  92,500,  valued  at  that  for 
taxation,  and  paid  lor  it  with  the  Maddy 
note,  except  a  prior  lien  and  costs,  togeth- 
er amounting  to  about  9350.  Johnson 
■ays  he  considered  it  a  renewal  of  the  old 
note.  Defendant  Brown,  who  does  not 
Join  in  tbe  plea,  says  tbe  consideration  of 
the  new  note  was  the  surrendering  up  of 
the  old  note  to  them  for  the  purpose  of  en- 
abling them  to  buy  in  the  Ohio  land  under 
their  deed  of  trust.  Moore  says  be  ex- 
pressly sold  them  the  old  note  at  their  in- 
stance, to  enable  them  to  buy  tbe  land. 

Onr  legal  rate  of  interest  is,  and  for  a 
long  period  has  been,  6  per  cent,  per  an- 
num, and  all  contracts  made  directly  or 
Indirectly  for  the  loan  or  forbearance  of 
money  or  other  things,  are  at  that  rate 
wllen  none  is  mentioned,  and  are  void  as 
to  any  excess  of  Interest  agreed  to  be  paid 


above  that  rate,  and  void  no  further. 
The  defense  of  usury  is  personal,  but  that 
includes  the  sureties  sued  on  tbe  usurious 
contract.  Thus  onr  present  statute  con- 
forms to  the'  equitable  doctrine  that  be 
who  seeks  equity  must  do  equity.  That 
there  may  be  no  trouble  as  to  the  mode  of 
defense  and  procedure,  the  statute  further 

§rovides  that  the  debtor  may,  as  he  has 
one  In  this  case,  say  in  a  general  way  in 
his  plea  that  the  contract  on  which  the 
action  is  brought  was  for  the  payment  of 
Interest  at  a  greater  rate  than  is  allowed 
by  law,  to  which  tbe  plaintiff  shall  reply 
generally,  but  may  give  in  evidence  any 
matter  which  could  be  given  in  evidence 
under  a  special  replication,  and  under  his 
plea  the  defendant  may  g^ive  in  evidence 
any  fact  showing,  or  tending  to  show, 
that  the  contract  was  for  a  usurious  con- 
sideration ;  and  npon  such  plea  the  court 
shall  direct  a  special  issue  to  try  and  as- 
certain (1)  whether  or  not  tbe  contract  is 
usurious;  (2)  If  usurious,  to  what  extent; 
and  (8)  whether  or  not  interest  has  been 
paid  on  tbe  contract  above  6  per  cent., 
and,  if  so,  to  what  extent.  And  if  a  ver- 
dict be  found  upon  tbe  plea  of  usury  for 
tbe  defendant,  a  Judgment  shall  be  ren- 
dered for  the  piaintitt  for  the  principal 
sum  due,  with  interest  at  the  rate  of  6  per 
cent,  per  annum,  and,  if  any  interest  ha? 
been  paid  above  that  rate,  the  excess  over 
and  above  that  rate  shall  be  entered  as  a 
credit  on  the  sum  dne;  and,  if  nothing  be 
found  due  after  applying  all  credits  and 
all  excesses  of  interest  above  6  percent.. 
Judgment  shall  be  entered  for  the  defend- 
ant. The  old  remedy  in  equity  for  discov- 
ery and  release  is  a'so  retained.  This 
statute  by  Its  terms,  as  I  think,  disposes 
of  all  the  questions  raised. 

1.  The  sureties  may  avail  themselves  of 
this  defense,  not  only  because  they  are 
parties  to  the  contract,  but  because  they 
are  contemplated  and  designated  by  tbe 
statute  under  the  term  "defendant." 

2.  If  the  borrowers  have  paid  off  the 
usurious  debt,  they  cannot,  by  an  inde- 
pendent suit,  recover  It  back,  nor  when 
they  are  sued  can  they,  after  getting  cred- 
it for  all  excess  of  interest  paid,  have  jndg- 
ment  against  plaintiff  for  any  overplus. 

There  can  be  no  bar  to  what  is  to  be 
credited  as  a  payment.  If  the  new  note 
sued  on  was  but  a  renewal,  a  new  note 
evidencing  tbe  old  loan,  with  982.60  back 
interest  on  the  old  note  added,  the  excess 
of  interest  paid  on  the  old  note,  as  well  as 
that  paid  on  the  now,  would  have  to  be 
credited.  But  that.  In  my  view,  is  not  the 
case  here.  Defendants  Johnson  and  Brown 
asked  tbe  creditor,  Moore,  in  effect,  to  take 
their  new  note,  without  Maddy,  In  abso- 
lute and  unconditional  payment  and  dis- 
charge of  the  old  or  Maddj  note,  and  eq- 
uitable transfer  thereof  to  them  for  their 
own  purpose  and  for  their  own  benefit, 
and  to  Moore's  disadvantage,  so  far  as  it 
was  a  release  of  Maddy  as  his  debtor,  and 
so  far  as  it  was  a  relinquisliment  to  them 
of  his  right  to  look  to  the  deed  of  trust  on 
the  Ohio  land  for  his  pay.  To  this  Moore 
assented,  and  a  newnotewas  given.  That 
was  as  absolute  aud  unconditional  a  pay- 
ment of  tbe  old  note  by  Johnson  and 
Brown  as  if  it  had  been  in  legal  tender,  op- 
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eratine  as  an  eqnitable  transfer  thereof  to 
them,  tiiicl  was  as  full  and  as  absolute 
payment  by  Muore  to  them  of  the  excess- 
ire  interest  paid  on  the  old  note  as  if 
Moore  had  counted  it  oat  to  them  dollar 
by  dollar.  Th«»re  could  hare  been  no  de- 
vice orevasion  unless  it  was  on  their  part, 
and  I  am  sure  they  were  actius  in  Kood 
faith,  altbuuRb  for  their  own  advantaMfe, 
and  that  they  have  on  this  trial  related 
the  facts  Just  as  tliey  occurred.  What  has 
been  said  shows  that  the  circuit  court  was 
right  In  crediting  the  amount  found  due, 
with  the  excess  over  and  above  6  per  cent, 
paid  on  or  contained  in  the  new  note, 
treated  as  a  new  contract.  But  this  court 
beiuK  equally  divided  in  opinion,  the  Juds;- 
ment  of  the  circuit  court  must  be  afiiruied. 

Lucas,  P.,  concurred  with  Holt,  J. 

BnANNON,  J.  I  cannot  concur  in  the 
forexohiK  opinion  of  Judge  Holt.  Con- 
tracts for  interest  in  excess  of  the  law- 
ful rate,  however  binding  on  the  honor 
and  iutegrity  ol  the  debtor,  have  nev- 
er received  any  countenance  or  favor 
from  the  laws  of  the  two  Virginias.  It  is 
settled  that  money  paid  on  a  debt,  though 
the  parties  agree  that  it  shall  go  on  the 
usurious  Interest,  shall,  if  the  debtor 
choose,  be  treated,  not  as  an  offset,  but 
as  a  payment  which  the  law  will  apply 
on  the  principal  and  lawful  interest. 
Reger  v.  O'Neal. 33  W.  Va.  159.  10 S.  E.  Rep. 
875,  and  citations.  Payments  made  by  a 
prlndpnl  Inure  to  the  benefit  of  the  surety, 
and  payments  by  one  surety  Inure  to  the 
benefit  of  a  co-surety  against  the  creditor. 
While  the  defense  of  usury  Is  personal  to 
the  debtor,  yet  one  in  privity  with  him  as 
a  surety  can  use  the  defense,  as  conceded 
in  the  foregoing  opinion.  Brandt,  Sur.  § 
202;  Tyler,  LTwury.  404,409;  Pugh  v.  Cam- 
eron. 11  W.  Va.  523:  7  Walt,  Act.  &  Def. 
625.  Now,  I  ask  why  the  usury  Incorpo- 
rated in  the  bond  and  payments  on  it 
shall  not  avail  the  defendants  In  this  ac- 
tion? It  is  urged  that  the  giving  of  the 
new  note  is,  under  the  circumstances,  a 
novation  of  the  debt.— a  payment  ns  per- 
fect as  if  It  had  been  paid  in  dollars.  The 
authorities  will  not  sustain  the  position. 
In  Hess  v.  DlUe,  23  W.  Va.  90,  Snyukr, 
J.,  says:  "The  doctrine  is  well  settled,  in 
both  Virginia  and  this  state,  that  the  giv- 
ing of  anew  notefor  a  previous  one,  which 
has  become  due,  will  not  be  regarded  as 
an  absolute  payment  or  extinguishment 
of  the  precedent  note  or  pre-existing  debt, 
anless  It  be  expressly  so  agreed,  whether 
the  new  note  was  that  of  one  previously 
bound  or  of  a  stranger.  Dunlap  v.  Shank- 
lin,  10  W.  Va.  662;  Feamster  v.  Wlthrow, 
12  W.  Va.  611;  Bant*  v.  Basnett,  Id.  772; 
Bank  v.  Good,  21  W.  Va. 455, 406,  and  cases 
there  cited. "  This  same  doctrine  Is  stated 
as  established  law  in  the  opinion  by  Judge 
GSeen  in  Hopkins  v.  Uetwiler,  25  W.  Va. 
748.  There  it  is  said:  "Where  the  new 
note  is  that  of  a  third  person  not  pre- 
viously bound,  the  taking  of  the  new  note 
and  the  surrender  of  the  old  will  be  treat- 
ed prima  facie  as  a  discharge  of  the  old 
note."  Hessv.  Dllle,  23  VV.  Va.  90.  But 
here  no  new  party  signed  the  new  note. 
Only  the  two  sureties  in   the  old    bond 


signed  the  new  note.  Even  where  one  not 
previously  bound  executes  the  new  note, 
it  is  only  prima,  facie  a  discharge  of  the 
old  one,  but  no  discharge  at  all  where 
parties  bound  in  the  old  go  into  the 
new.  The  surrender  of  the  old  note  will 
not  raise  a  presumption  of  an  agreement, 
and  an  agreement  is  necessary  to  extin- 
guish the  old  note  by  giving  a  new  one, 
but  it  will  be  considered  as  a  conditifinal 
surrender,  and  that  Its  obligation  is  re- 
vived. If  the  note  is  not  paid.  Hopkins  v. 
DetwUer, supra:  21>unlel,Neg.  InHt.§1266a. 
Surely,  no  one  under  these  authorities 
would  say  that  the  giving  of  the  new  note, 
and  the  surrender  of  the  bond  in  its  pince, 
with  no  agreement  that  it  should  extin- 
guish the  old, — for  that  is  not  claimed, 
—would  discharge  the  bond.  But  such 
new  note  and  surrender  of  the  bi>nd.  to- 
gether with  the  following  (acts,  operate, 
it  is  said,  as  payment.  The  two  Huretiee 
in  the  bond  took  from  their  principal  a 
deed  of  trust  on  Ohio  land  to  Indemnify 
them,  and  afterwards,  when  proceedings 
were  going  on  in  Ohio  to  sell  this  laud 
tor  a  prior  lien  un-dnr  lUis  deed  uf  trust, 
these  sureties  informed  Moore  that  they 
wished  to  buy  in  the  land,  and  wanted  to 
lift  the  bond  to  buy  In  the  land,  so  as  to 
get  cre<llt  for  It  on  the  purchase  money, 
and  Moore  agreed  to  give  up  the  bond  and 
take  the  new  note.  It  is  claimed  that  this 
Ohio  mortgage  was  a  security  for  Moi>re. 
the  creditor,  though  taken,  not  to  8«>cure 
his  dei>t,  but  to  indemnify  the  sureties. 
Though  it  seems  to  L>e  generally  settled 
that  an  Imleuinity  taken  by  the  surety  In- 
ures to  tlie  heneflt  of  the  creditor  to  se- 
cure his  debt,  (Jones,  Pledges,  §  52S ;  J  ones, 
Mortg.  §  885,)  yet  in  Virginia,  in  Jones  v. 
Lackland,  2  Grat.  86.  Judge  Stanakd 
said:  "I  apprehend  where  a  surety  takes 
such  security  from  bis  principal  he  has  full 
power  over  it,  and  may  release  or  dis- 
charge it  at  least  at  any  time  before  the 
party  claiming  under  the  primary  obli- 
gation shall  have  asserted  his  claim  in 
equity  to  rely  on  this  indemnity,  or 
unless  such  release  or  discharge  results 
from  collusion  between  the  principal  and 
the  Indemnified  surety.  This  case  is  not 
like  that  of  an  additional  security  taken 
by  the  creditor,  to  the  benefit  of  which  the 
surety  becomas  immediately  entitled, 
and  which  the  creditor  cannot  aarrendw 
withant  the  consent  of  the  surety."  In 
the  cases  of  Hopewell  v.  Bank,  10  Leigh, 
206.  and  Bank  v.  Bolsscau.  12  Leigh,  887, 
we  may  say  that  the  right  of  the  creditor 
to  subrogation  to  the  surety's  indemnity 
Is  recognized,  but  under  the  surety.  Here 
is  a  security  to  which  Moore  was  not  a 
party,  but  made  solely  to  the  surety's  in- 
demnity, in  which  the  surety  has  primarily 
the  right,  and  to  which  the  creditor  conld 
claim  an  interest  only  by  subrogation 
through  the  surety,  and  the  surety  bad 
the  primary  right  to  resort  to  it  for  bis  in- 
demnity, and  could  release  it,  and  was  the 
proper  party  to  release  It,  with  the  credit- 
or's consent;  and  simply  and  only  because 
the  surety  tells  the  creditor  that  be  wants 
to  buy  in  the  land  under  a  sale  to  satisfy 
a  prior  lien,  and  wanted  possession  of  the 
bond  to  get  credit  tor  it  as  a  second  lien 
on  the  purchase  money,  and  the  creditor 
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does  Dot  object,  and  takes  a  new  note  for 
tbe  debt,  and  surrenders  the  old  bond  tor 
the  purpose  aforesaid,  without  a  tihadow 
of  expreiHi  agreement  that  it  Is  to  be  con- 
sidered a  di8cb»rKe,  this  is  to  be  treated 
as  a  novation,  debarring  the  surety  from 
availing  biniseif  of  the  usury.  It  seems 
to  me  tbttt  the  proposition  is  manifestly 
antenable.  The  very  fact  that  the  deed 
of  trust  on  Ohio  land  was  not  expressly 
to  secure  tbe  old  note,  but  to  Indemnify 
tbe  Buretiefl  in  H,  makes  the  argument  of 
an  intention  to  discharge  the  old  note 
-weaker  than  It  would  be  had  the  deed  of 
truHt  been  taken  to  secure  tbe  old  note  to 
Moore.  But  had  It  been  so  taken.  Its  sur- 
(Tender  would  be  a  circumstance,  not  In  fa- 
▼or  of.  but  against,  the  idea  of  an  Intent 
to  discharge  the  bund ;  for  it  is  laid  down 
in  2  Daniel,  Neg.  Inst.  {  1267.  that  "the 
presumption  of  payment  does  not  apply 
where  the  creditor  at>andons  some  securi- 
ty which  he  held  when  be  takes  the  pa- 
per." This  principle  is  stated  as  law  In 
Bank  v.  Oood  and  Hopkins  v.  Detwiler, 
cited  above. 

Another  argument  against  tbeldea  that 
giving  up  bis  security  on  the  Uhlo  land  Is 
tbe  factor  in  the  case  potent  to  show 
payment  of  the  bond  is  this,  that  the 
bond,  with  the  personal  obligation  of  the 
parties  under  It,  Is  one  thing,  a  Hen  to  se- 
cure it  another,  and  the  lien  can  be  re- 
leased or  surrendered,  yet  the  note  re- 
malnsenforceable.  And  again,  the  transac- 
tion is  said  to  be  a  surrender  by  Moore  of 
bis  right  to  look  to  the  Ohio  land.  This  Is 
questionable.  He  consents  to  Its  purchase 
by  the  surety,  delivering  the  old  bond  that 
they  might  get  credit  on  the  purchase 
money  for  it,  It  being  a  debt  or  liability 
provided  for  In  the  decree.  Did  Moore 
consent  that,  when  the  surety  should  pur- 
chase, the  land  should  stand  In  their  hands 
absolved  from  claim  for  his  debt?  Tbey 
purchased  with  full  notice  of  bis  right.  If 
we  treat  It  as  no  surrender  or  absolution 
of  the  Ohio  land  from  hlH  debt,  then  that 
factor  falls  of  any  weight  in  the  matter, 
leaving  only  the  giving  of  the  new  note  In 
place  of  the  old  bond ;  and  confessedly 
that  It  would  not  constitute  a  payment  of 
the  bond;  and,  on  tbe  other  hand,  if  It 
be  a  surrender  by  Moore  of  tbe  Ohio 
land,  it  is  a  circumstance  against  the  In- 
tent to  treat  tbe  bond  as  paid,  as  shown 
above.  1  have  above  laid  no  stress  on  tbe 
fact  that  the  instrument  first  given  to 
Moore  by  Maddy,  Johnson,  and  Brown 
was  a  sealed  Instrument, commonly  called 
a  bond  or  single  bill,  whereas  tbe  one  in 
its  place  was  a  promissory  note.  Tbe  old 
common  law  was  that  a  specialty  could 
not  be  discharged  by  a  parol  undertaking, 
(5  Rob.  Pr.  740;  Wilson  v.  Spencer,  H 
Leigh,  273;  note  a,  1  Tuck.  Bl.  Comm.  889; 
t  ailt.  PI.  524;)  and,  as  pertinent  to  this 
matter  of  novation,  three  cases  in  Vir- 
ginia hold  that,  to  make  one  instrument 
an  extinguishment  of  another,  the  new 
must  be  of  higher  dignity  than  tbe  old, 
and  ao  express  agreement  that  tbe  note 
shall  extinguish  the  specialty  would  be 
Dudam  pactum,  and  if  the  note  Ib  not  paid 


the  bond  will  still  live,  notwithstanding  tbe 
agreement  that  it  should  be  discharged, 
(McOuire  t.  Gadsby,  8  Call.  284;  Herring- 
ton  T.  Hurklns,  1  Rob.,  Va.,  691 ;  Parker  v. 
Consino,  2  Grat.  873:  Bank  v.  Good.  21  W. 
Va.  465.)  ThoAigb  tbe  law  is  liberalicing 
from  Its  former  rigid  doctrine  as  to  sealed 
instruments,  it  cannot  be  said  that  there  is 
a  distluct  overruling  of  this  doctrine  in 
Virginia  or  here.  In  1K80  the  Virginia 
court  of  appeals,  In  Coles  v.  Withers,  83 
Grat,  186,  held  that  a  mere  change  of  se- 
curities of  equal  dignity  is  not  a  novation 
of  a  debt,  onless  plainly  so  intended  b,v  the 
parties.  Here  the  note  is  of  Inferior  dig- 
nity to  the  bond,  and  the  case  was  a  com- 
mon-law action,  not  In  equity.  Thus  I 
hold  tbat  there  was  no  discharge  or  pay- 
ment of  the  bund;  and,  this  being  so,  all 
usury  In  the  bond  or  the  note,  tbey  being 
the  same  debt,  should  go  to  tbe  benefit  of 
the  defendants.  No  stralne<l  arguments 
should  be  made  to  deprive  the  defendant 
relying  on  that  defense  of  Its  benefit,  but 
rather  we  should  look  at  the  substance, 
and  allow  no  formal  change  of  jjapers, 
not  changing  substance,  to  defeat  the  pol- 
icy of  tbe  law  to  give  that  defense  with- 
out regard  to  any  device  or  form  Intended 
or  not  Intended  to  lm|>ede  it.  The  law 
gives  the  creditor  principal  and  lawful  in- 
terest, but  Intends  no  more  against  an  an- 
willing  debtor.  That  set  policy  of  the 
law  should  not  be  frustrated  by  uusub- 
Btnntlal  form.  I  cannot  concur  in  that 
feature  of  the  opinion  prepared  by  Judge 
Holt,  that  the  effect  of  section  6,  c.  96, 
Code,  Is  to  prevent  a  defendant  using  the 
plea  thereby  provided  for  from  recovering 
back  interest.  He  may  not  be  able  to  re- 
cover It  in  tbat  action,  but  I  do  not 
think  the  act  was  Intended  to  deny  the 
right  of  action  given  by  law  to  recv>ver 
usurious  Interest  paid.  The  plea  of  usury 
at  common  law  was  required  to  be  precise 
and  certain,  showing  the  precise  agree- 
ment, the  time  and  the  amount  of  unlaw- 
ful Interest,  and  the  defense  was  attended 
with  dittirnlty.  4  Minor,  Inst.  1630;  6 
Rob.  Pr.  492;  Tyler.  Usury,  458;  7  Walt, 
Act.  &  Def.  62S.  This  act  was  passed  to 
simplify  tbe  procedure.  5  Rob.  Pr.  496.  It 
only  relates  to  procedure  where  the  de- 
fense is  made.  It  only  intends  to  allow 
the  defense  to  be  made  by  an  Informal, 
general  plea;  because  it  says  that  where 
such  plea  is  tiled.  If,  after  appl.ving  pay- 
ments of  unlawful  Interest  as  credits  noth- 
ing Is  due  the  plaintiff,  Judgment  shall  be 
entered  for  defendant,  and  thus  directs 
Judgment  for  the  purposes  of  tbat  partic- 
ular suit  brought  by  the  creditor  tor  tbe 
debt, it  is  not  to  be  Inferred  that  it  intend- 
ed to  abolish  the  right  arising  from  com- 
mon law  of  the  piaintitf  to  recover  In  an- 
other action.  Tbe  statute,  as  a  remedial 
statute,  bas  not  gone  so  far  as  to  make 
the  payments  over  the  debt  recoverable 
under  tbe  plea.  That  stands  outside  tbe 
statute.  Seeing  no  error  In  the  action  of 
tbe  circuit  court,  I  would  affirm  its  Judg- 
ment. 

Enoubh,  J.,  concurred  wltb  BsAinfON.  J. 
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MABBIAOB    BXTTLBlfBHT— ANTBXUPTLU.   COHTBAOT 

— Actions. 
An  antennpUal  oontrtwst,  by  which  the  In- 
tended husband,  on  behalf  of  himself,  his  heirs, 
executors,  and  administrators,  covenanted  nnder 
his  hand  and  seal,  for  and  in  consideration  of  the 
marriage  to  be  had  and  solemnized,  that  his  exec- 
utors, upon  his  death,  should  pay  over  to  his 
intended  wife  the  sum  of  91,000,  this  sum  to  be 
her  full  and  complete  distributive  share  in  his 
estate,  she  under  her  hand  and  seal  covenanting 
that  sne  would  abide  by  the  terms  of  the  instru- 
ment, is  not  testamentary  in  its  nature,  but  cre- 
ates an  absolute,  irrevocable  obligation,  binding 
upon  his  qualified  executor,  and  upou  which  an 
action  for  the  recovery  of  the  money  may  be 
maintained  after  the  husbana's  death. 
(SSyOaJnu  by  the  Court) 

Error  from  Baperlor  court,  Troup  coun- 
ty; Harris,  Judge. 

The  Bustance  ot  the  official  report  was 
as  follows:  Mrs.  tJallie  Huguley,  widow 
of  George  Hugaley,  by  her  petition  al- 
leged that  La  Fayette  Lanier,  executor  of 
George  Huguley,  was  Indebted  to  her 
94,00U  and  interest,  upon  the  following 
state  or  facts:  On  July  28,  1885.  George 
Huguley  entered  into  an  antenuptial 
contract  with  petitioner,  who  was  then 
unmarried,  her  maiden  name  being  Sallle 
Hughes  White,  whereby,  in  consideration 
of  the  marriagp  afterwards  to  be  solem- 
nized, he  promised  upon  his  death  that  his 
executors  should  pay  her  94,000.  In  pur- 
suance of  the  contract  the  marriage  was 
solemnized.  He  died  in  1886  and  Lanier  was 
duly  qualified  as  his  executor,  more  than 
12  months  before  the  bringing  of  this 
suit,  and  refuHes  to  pay  petitioner  the 
$4,000.  with  interest  thereon  from  the 
death  of  George  Huguley,  at  which  time 
the  money  to  pay  the  same  was  in  the 
hands  of  the  executor.  Attached  to  the 
petition  as  an  exhibit  was  the  writing  re- 
lied upon.  It  is  as  follows:  "The  state  of 
Georgia,  Troup  county.  This  indenture, 
made  aud  entered  into  this  28th  day  of 
July,  A.  D.  1885,  between  George  Huguley 
and  Miss  Sallie  White,  both  of  said  state 
and  county,  the  said  George  Huguley  vol- 
untarily and  of  his  own  accord  moving 
hereunto, witnessetb,  that  the  :ald  George 
Huguley,  for  and  In  consideration  ot  the 
marriage  to  behad  and  solemnized  between 
himself  and  the  said  Sadie  White,  does  for 
himself,  his  heirs,  executors,  and  adminis- 
trators covenant,  grant,  agree,  and  direct 
that  In  addition  to  the  Inscructions  given 
in  his  will,  and  the  codicil  thereto  at- 
tached, particularly  and  explicitly  direct 
bis  executors  upon  his  death  shall  of  the 
first  money  coming  into  their  hands  of  my 
estate,  and  as  soon  as  such  money  shall 
come  into  their  hands  as  such  executors, 
after  paying  my  Just  debts,  expenses  of 
last  sickness,  and  iuneral  expenses,  pay 
over  to  my  then  widow,  now  Miss  Sallie 
White,  the  Just  and  fall  sum  of  four  thou- 
sand dollars,  taking  her  receipt  for  the 
same,  this  sum  to  be  her  full  and  complete 
distributive  iham  In  my  estate,  and  she  Is 
not  to  participate  further  In  my  estate  un- 
less I  should  see  oroper  to  verbally  give 
her  my  money  or  property  before  my 
death ;  and  alter  my  executors  shall  have 


delivered  to  her  the  four  tbonsand  dollars 
as  herein  directed,  they  will  then  execute 
my  will  as  therein  directed.  This  I  do  tor 
the  reason  that  I  do  not  wish  any  trouble 
or  contention  about  my  estate  that  I  may 
leave  at  my  death,  that  I  desire  and  so  in- 
struct that  it  may  be  distinctly  under^ 
stood  to  make  a  permanent  provision  for 
my  wife  should  I  depart  this  life  suddenly, 
as  I  have  been  informed  by  my  physician 
that  I  have  symptoms  of  heart  disease, 
and  may  be  called  hence  without  notice; 
and  further  that  she,  my  Intended  wife,  to 
agreeing  to  this  arrangement  as  herein 
expressed,  as  wltnraseth  by  her  written 
consent  hereto.  Witness  roy  hand  and  se»al 
the  day  and  date  above  written.  Georor 
Hdoulet.  [l.  s.]  Signed,  sealed,  and  de- 
livered In  duplicate  In  presence  of  Mart  S. 
Harris.  B.  L.  Harris,  Notary  Public." 
"State  Ot  Georgia,  Troup  county.  I, 
Sallie  White,  do  hereby  fully  and  without 
reserve,  having  read  over  and  fully  under- 
standing the  contents  of  the  forgoing  in- 
strument made  by  my  intended  husband, 
George  Huguley,  consent,  agree  to,  and 
will  abide  by  the  same.  Witness  my  hand 
and  seal,  this  July  28th,  1886.  Miss  Salme 
Hughes  White,  [i..  s.]  Signed  and  sealed 
In  duplicate  in  presence  of  Mart  S.  Habrs. 
B.  L.  Harris,  Notary  Public." 

F.  M.  liongley  and  N.  J.  Hnminond,  for 
plaintiff  In  error.  Thos.  H:  Whitaker,  P. 
U.  Brewster,  and  R.  A.  S. Freeman,  for  de- 
fendant in  error. 

Br,e:cRt.ET.  C.  J.  The  superior  court 
classified  the  stipulations  ot  the  Instru- 
ment declared  upon  as  testamentary  In 
their  nature.  This  was  a  total  miscon- 
ception. The  instrument  is  not  a  convey- 
ance, butacovenautto pay  money.  There 
was  no  attempt  to  establish  between  the 
parties  the  relation  of  donor  and  donee, 
or  of  tpstator  and  legatee,  but  the  rela- 
tion eHtabllshed  by  the  covenant  was  that 
of  debtor  and  creditor.  In  contemplation 
of  marriage,  the  proi>pectlve  husband,  on 
behalf  of  himself,  his  heirs,  executors;  and 
administrators,  covenanted  under  his 
hand  and  seal,  for  and  In  consideration  of 
the  marriage  to  be  had  and  solemnized, 
that  his  executors,  upon  his  death,  should 
pay  over  to  his  prospective  wife  the  sum 
of  f4,U00,  this  sum  to  be  her  full  and  com- 
plete distributive  share  In  his  estate.  On 
her  part  she  covenanted,  under  her  band 
and  seal,  that  she  nould  abide  by  the 
terms  of  the  Instrument,  and,  consequent- 
ly, that  she  would  not  participate  further 
in  his  estate,  unless  he  should  see  proper 
to  give  her  any  money  or  property  before 
his  death.  These  are  tlie  substantial  pro- 
visions ot  the  Instrument  as  an  antenup- 
tial contract,  and  the  suit  is  brought  to 
recover  the  f4,000,  the  plaintiff  alleging  in 
her  declaration  that  the  marriage  took 
place  as  contemplated ;  that  her  husband 
Isdead;  and  that  thedefendant  Ishlsqual- 
Ifled  executor,  having  assets  with  which 
to  make  payment.  The  contract  was  ab- 
solute and  Irrevocable.  The  husband 
had  no  more  power  to  abrogate  or  revoke 
it  than  the  wife  had.  It  bound  them  both 
equally.  It  was  a  bar  to  any  claim  of 
dower  which  she  otherwise  would  have 
had.    Code,  S  1764;   Culberson  ▼.  Calber- 
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Bon,  37  6a.  296;  Hamilton  t.  Jackson,  2 
Jones  &  L.  295;  Andrews  t.  Andrews,  8 
Ck>nn.  7i>;  NaUl  r.  Maarer,  95  Md.  682.  Au- 
thority coincides  with  principle  in  render- 
ing sncb  an  undertaking  obligatory  upon 
the  husband's  estate  and  legal  representa- 
tives. Smith  v.  Stattord,  Hob.  216;  Qark 
V.  Thomson,  Cro.  Jac.  671;  Goodwin  v. 
Goodwin,  Id.  670;  Cage  v.  Acton,  1  Ld. 
Raym.  615;  Acton  v.  Pelrce,  2  Vem.  480; 
Mifboum  v.  Ewart,  5  Term  R.  881;  Rivers 
V.  Rivers,  3  Desaus.  Eq.  190.  And  see  Carter 
T.  King,  11  Rich.  Law,  125;  Godbold  v. 
Vance  14  S.  C.  458.  A  contract  does  not 
take  on  a  testamentary  character  because 
its  performance  is  postponed  till  after  the 
death  of  the  maker  and  devolvesupon  his 
-epresentatlven.  Even  a  parol  promise 
to  be  performed  after  death  may  be  obli- 
gatory. Powell  v.  Graham,  7  Taunt.  680; 
Riley  V.  Riley,  25  Conn.  154.  A  promissory 
note  may  be  made  payable  after  the  mak- 
er's death.  Rotfey  v.  Green  well,  10  Adol. 
&  E.  222 ;  Bristol  v.  Warner,  10  Conn.  9.  Or 
after  the  death  of  a  third  person.  Cookev. 
Coleban,  2  Strange.  1217,  Wllles.893;  Wash- 
band  v.Washband,  24  Conn.  500.  Were  the 
covenant  in  question  considered  as  a  con- 
tract to  make  a  will,  it  would  be  none  the 
less  obligatory,  for  such  contracts  are  en- 
forceable, and,  if  not  performed,  a  recov- 
ery may  be  had  for  their  violation.  Napier 
V.  Trimmler,  56  Ga.  300;  Johnson  v.  Hub- 
bell,  66  Amer.  Dec.  773,  aiid  notes ;  Man- 
ning v.  PIppen,  (Ala.)  5  South.  Rep.  572, 11 
Amer.  St.  Rep.  46,  and  notes.  Of  course, 
treating  the  covenant  as  having  this  lat- 
ter Import  would  Involve  some  change  In 
the  pleading  as  well  as  in  the  evidence. 
We  think  the  pleader  in  this  case  adopted 
the  right  construction,  and  that  the  ac- 
tion was  well  brought  upon  the  instru- 
ment as  an  absolute  undertaking,  not  to 
make  a  will  leaving  the  plaintiff  f  4,000, 
but  to  pay  that  sum  out  of  bis  estate  as 
a  debt  chargeable  upon  the  same.  The 
court  erred  in  excluding  the  instrument 
when  offered  in  evidence  to  support  the  ac- 
tion. A  full  copy  of  the  document  is  in  the 
oflBcial  report.    Judgment  reversed. 


(86  Ga.  2M) 

Georgia  Pac.  Rt.  Co.  t.  Doolbt. 

(Supreme  Cowrt  of  Oeorgta.    Dec.  1,  1890.) 

IXJVBIBS  TO  SeBTANTS— RlTLES  OF  SSRVICM  —  EX- 

CESsivx  Damages. 

1.  Where  a  rule  of  a  railway  company  sUpn- 
lates  that  employes  shall  not  be  entitled  to  com- 
pensation for  injuries,  the  regular  compensation 
paid  for  services  covering  all  such  risks,  and  that 
all  ofBcers  employing  men  "will  have  these  coa- 
ditions  distinctly  \uderstood  and  agreed  to  by 
each  employe  before  be  enters  tbe  service, "  an 
employe  whose  attention  is  not  called  to  the  rule 
otherwise  than  by  giving  htm  the  rule-book  oon- 
tainingit  is  not  bound  by  it. 

8.  where  the  accident  resulted  from  a  de- 
fective road-t>ed  in  Alabama  evidence  as  to  the 
condition  of  the  beds  of  other  well-conducted 
roads  in  that  state  is  inadmissible. 

8.  Although  th«  court  improperly  permita  the 
former  verdict  for  plaintiff  in  the  same  case  to  be 
taken  to  the  jury-room  attached  to  the  declara- 
tion, yet  where  the  jurors  malce  alSdavlts  that 
they  did  not  read  the  verdict  until  they  had 
agi«ed  on  tbeir  own,  the  judgment  will  not  be 
reversed,  as  defendantiwas  not  prejudiced  by  the 
improper  action. 

i.  A  verdict   for   $16,044   is    not  excessive 


where  it  appears  that  plalntUf  w«*  permanently 
injured,  and  that  his  heart  waa  displaced  and  en- 
larged. 

Error  from  superior  court,  Fulton  coun- 
ty ;  M.  J.  Clarke,  Judge. 

The  charges  referred  to  in  the  opinion 
are  as  follows:  "(6)  It  is  important,  as 
you  must  perceive, to  understand  when, in 
the  sense  of  the  law,  a  road-bed  is  in  a  de- 
fective condition.  It  is  in  such  condition 
wben  the  road-bed  Is  not  reasonably  safe 
tor  the  passage  over  it  of  the  company's 
trains.  There  is  no  obligation,  however, 
on  the  company  to  have  the  road-bed  ab- 
soltitely  safe.  Where  the  road-bed  of  a 
railroad  is  in  a  reasonably  safe  condition, 
and  therefore  not  defective,  the  company, 
of  course,  would  not  be  responsible  for  any 
Injury  which,  notwithstanding,  occurred 
to  an  employe  from  the  deriiiling  of  a 
train.  (7)  Where  an  employe  of  a  railroad 
company  receives  a  personal  Injury  while  in 
the  service  of  such  company,  and  contrib- 
utes by  his  own  negligence  to  such  injury, 
he  cannot  recover  therefor.  This  would 
be  true  though  the  company  itself  may 
ha  ve  been  negligent  In  the  matter  of  the 
injury.  An  employe  is  bound  to  conform 
to  all  reasonable  regulations  of  which  he 
has  notice,  provided  by  his  employer  for 
the  government  of  his  conduct  in  such  em- 
ployment or  business,  and  a  failure  to 
comply  with  such  regulations  would  be 
negligence;  and,  if  such  failure  contributed 
to  an  Injury  which  said  employe  receives, 
he  cannot  maintain  an  action  for  that  In- 
jury. 1  shall  have  occasion  presently  to 
speak  of  notice.  (8)  To  speak  nf  another 
matter.  If  an  employe  of  a  railroad  com- 
pany enters  into  a  contrtict,  express  or 
implied,  with  such  company,  that  the 
compensation  he  Is  to  receive  as  such  em- 
ploye shall  cover  all  risks  Incurred  and 
liability  to  accident  from  any  cause  what 
ever  while  In  the  service  of  the  company, 
he  is  bound  by  such  contract,  and  it  the 
company  complies  with  Its  obliffatlon  un- 
der the  contract  the  employe  cannot  re- 
cover for  an  injury  arising  from  any  cause 
whatever  in  its  service  except  criminal 
n^igence.  (9)  An  express  contract  Is  one 
in  which  the  parties  reduce  the  contract 
to  words;  an  Implied  contract  Is  one 
which  the  law  Infers  from  the  conduct  o! 
the  parties.  If  an  employe  enters  the  serv- 
ice of  an  employer,  with  the  knowledge 
when  he  so  enters  that  he  does  so  under 
certain  regulations  as  to  his  rights  pre- 
scribed by  the  employer,  the  law  implies 
an  agreement  on  his  part  that  his  rights 
shall  be  controlled  by  such  regulations. 
If  these  regulations  are  In  the  form  of 
printed  rules,  and  they  are  delivered  at 
the  lime  of  his  employment  to  an  employe 
who  can  read,  and  who  has  such  an  op- 
portunity to  read  them  that  by  ordinary 
diligence  he  could  do  so,  the  law  will  pre- 
sume a  knowledge  by  him  of  such  mips. 
If  such  rules  ai-e  placed  in  the  hands  of 
such  employe  after  he  has  already  entered 
the  service  of  the  employer,  and,  accord- 
ing to  the  above  instructions,  he  either 
knows  or  must  be  presumed  to  know 
them,  and  be  afterwards  continues  in  such 
service,  the  jury  may  consider  this  fact  In 
determining  whether  be  assented  to  such 
rules  as  a  part  of  the  agreement  by  which 
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Us  ristatB  were  to  be  governed.  Such  con- 
Bent  would  be  necessary  in  order  to  bind 
the  employe.  (9a)  On  the  other  hand,  it 
you  Bhould  believe  from  the  evidence  that 
the  plaintiff  neither  made  each  an  agree- 
ment before  en  tering  defendant's  service, 
nor  consented  afterwards  to  serve  under 
such  agreement,  you  should,  as  to  this 
plea,  find  for  tbe  plaintiff.  I  have  at  an- 
other point  in  the  charge  explained  to  you 
fully  the  taw  pertinent  to  this  defense." 
The  verdict  was  for  f  16,044. 

Jackson  <ft  Jackaoa,  for  plaintiffs  in  er- 
ror. Huke  &  Barton  Smith,  tor  defendant 
In  error. 

Simmons,  J.  The  controlling  question  In 
this  case  is  as  to  the  proper  construction 
and  eBert  of  rule 23,  which  was  relied  upon 
by  the  railroad  company  to  discharge  it 
from  all  liabilityto  the  employe.  That  rule 
is  as  follows:  "Tbe  conditions  of  employ- 
ment by  the  company  are  that  the  regular 
compensation  paid  for  the  services  of  em- 
ployes shall  cover  all  risks  incurred,  and 
liability  to  accident  from  any  cause  what- 
ever, while  in  tbe  service  of  this  company. 
If  an  employe  is  disabled  by  accident,  or 
other  cause,  the  right  to  claim  compensa- 
tion for  injuries  will  not  be  recognised. 
Allowance,  when  made  in  such  cases,  will 
be  as  a  gratuity.  Justified  by  the  circum- 
stances of  the  case  and  previous  good  con- 
duct of  the  party.  The  fact  of  remaining 
in  the  service  of  the  company  will  be  con- 
sidered acceptance  of  these  conditions. 
All  ottlcers  employing  men  to  work  for  this 
company  will  have  these  conditions  dis- 
tinctly understood  and  agreed  to  by  each 
employe  before  he  enters  the  service  of  the 
company."  It  appears  from  the  evidence 
that  Uooley  was  employed  as  flagman 
on  the  21st  of  June,  18K7.  and  then  receipt- 
ed for  a  copy  of  the  book  of  rules  and  regu- 
lations, which  contained  rule  23.  He  was 
promoted  from  the  position  of  flagman  to 
that  of  conductor,  while  he  was  in  posses- 
sion of  the  book  of  rules.  He  was  famil- 
iar with  tbe  rule  which  required  employes 
to  know  tbe  rules  and  regulations.  The 
accident  huptiened  on  August  2d,  and  he 
had  been  In  possession  of  the  rule-b'ook 
about  42  days.  Under  this  state  of  facts, 
the  able  counsel  for  the  plaintiff  in  error 
insisted  that,  as  Dooley  had  receipted  for 
the  book  of  rules,  and  kept  them  in  his 
possession  op  to  the  time  of  the  accident, 
and  remained  In  the  employment  of  the 
conipeny.  he  thereby  assented  to  rule  23, 
and  as  matter  of  law  was  bound  by  it, 
and  that  tbecourt  should  have  socbarged. 
Instead  of  leaving  it  to  the  Jury  to  say 
whether  he  assented  to  the  rule  or  not. 
Under  the  facts  of  this  case  we  do  not 
think  the  court  should  have  charged  tbe 
Jury  that  Dooley,  on  account  of  this  rule, 
could  not  recover.  It  will  be  seen  that  the 
last  clause  of  the  rule  is:  "  All  officers  em- 
ploying men  to  work  for  this  company 
will  have  these  conditions  distinctly  un- 
derstood and  agreed  to  by  each  employe  be- 
fore be  enters  the  service  of  the  company." 
It  affirmatively  appears  from  the  evidence 
that  this  clause  of  the  rule  was  not  com- 
plied with  by  the  offlcer  of  the  company 
employing  Dooley.  Dooley's  attention 
was  not  called  to  this  specific  rule.    Noth  • 


Ing  was  said  to  him  aboat  It.  Therefore 
he  could  not  baye  "distinctly  understood 
and  agreed "  to  it.  The  object  of  this 
clause  of  the  rule  was  to  have  eacb  em- 
ploye make  an  express  contract  wltb  the 
company,  waiving  his  right  to  recover  for 
any  "accident  from  any  cause  wbatevCT 
while  in  theserviceuf  thecompnny."  If  an 
express  contract  to  this  effect  had  been 
made  by  Dooley,  under  the  common-law 
(which  governs  this  case)  it  is  likely  be 
would  have  been  bound  by  it;  but,  inas- 
mucb  as  be  made  no  express  contract,  we 
do  not  think  he  was  bound  by  the  rale. 
It  is  insisted,  however,  that,  althoogb  be 
made  no  express  eontract,tbere  was  an  im- 
plied contract  between  him  and  the  com- 
pany, because  the  company  gave  bim  tbe 
rule-book,  which  contained  this  rule;  and 
as  he  bad  timn  and  opportonity  to  read 
it,  and  remained  in  tbe  employment  of  tbe 
company,  he  impliedly  agreed  to  tbe  rule, 
and  therefore  could  not  recover.  We  think 
that  wherever  a  corporation  employs  a 
person  and  gives  him  Its  printed  rules  gov- 
erning Ills  conduct  as  an  employe,  and  be 
can  read,  and  has  had  snOiclent  time  to 
become  acquainted  wltb  the  rules  of  the 
empoyer,  he  Is  bound  by  every  rule  of  the 
employer  which  is  to  govern  his  conduct 
while  in  the  service,  whether  he  has  read 
tbe  rule  or  has  knowledge  of  it  or  not. 
The  employer  has  the  right  to  make  the 
rules  for  the  government  of  his  employes. 
It  is  to  his  interest  to  do  so,  and  be  has 
the  right  to  have  those  rules  obeyed  ;  and 
an  employe  has  no  right  to  violate  them, 
and  set  up  as  an  excuse  his  want  of  knowl- 
edge of  them,  after  he  has  had  an  oppor- 
tunity to  become  acquainte^l  with  them. 
He  is  bound  by  every  reasonable  rule 
which  is  to  govern  him  in  bis  work  or  con- 
duct. If  one  of  these  rules  should  require 
bim  to  couple  cars  with  a  stick,  and  be 
should  undertake  to  couple  them  with  bis 
hand,  and  in  consequence  should  be  in- 
jured, he  would  not  be  allowed  to  say 
that  he  had  no  knowl«dg:eof  the  rule.  Orif 
one  of  the  rules  should  require  him  to  give 
so  many  days'  notice  before  quitting  the 
emplo3-er'a  service,  or  in  default  thereof 
lose  bis  pay,  he  could  not,  if  be  quit  tbe 
service  without  such  notice,  recover  his 
wages  because  he  was  iguorantof  the  rule. 
This  Is  the  principle  upon  which  the  cases 
cited. by  counsel  for 'the  plaintiff  in  error 
were  decided.  Harmon  v.  Manafartnring 
Co..  85  Me.447,68  Amer.  Dec.  71»,and  note; 
Preston  v.  Linen  Co.,  119  Mass.  408;  Col- 
lins V.  Iron  Co.,  115  Mass.  28;  Stevens  v. 
Reeves,  0  Pick.  198 ;  Bradley  v.  Manufact- 
uring Co.,  10  Post.  (N.  U.)  487.  It  will  be 
seen  by  reading  these  cases  that  the  rules 
in  eacb  one  of  them  were  to  govern  the 
conduct  of  the  employe  while  in  the  service 
of  the  employer,  and  prescribed  penalties 
for  non-compliance.  But  where  tbe  rule 
requires  the  employe  to  waive  certain 
rights  which  are  not  connected  with  bis 
duty  as  an  employe,  then,  in  our  opinion, 
it  does  not  bind  him,  although  be  has 
knowledge  of  It,  unless  he  has  ezprpssly 
agreed  thereto.  Tbe  fact  that  he  kept  the 
rules  in  his  possession,  and  remained  in 
tbe  service  of  tbe  company,  would  not  bar 
his  right  to  recover. unless  be  expressly 
agreed  to  that  particular  rule.    And  this 
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Ifi  rapeclany  bo  in  tbia  case,  as  the  rale  It- 
ulf  requires  that  the  employe  eball  dis- 
tinctly understaod  and  agree  to  it.  We 
think,  tberetore,  that  the  cliarges  com- 
plained ot  on  this  point,  and  set  out  in 
grounds  7,  8,  9,  and  9a  ot  the  motion  (or  a 
new  trial,  were  more  favorable  to  the  rail- 
road than  they  ought  to  have  been.  Un- 
der the  above  view  the  special  exceptions 
talcen  in  the  seventh  and  eighth  grounds 
are  not  material,  and  would  not,  if  they 
were  sustained,  be  cause  tor  reversal.  The 
error  complained  ot  in  the  sixth  ground  is 
that  "the  conrt  did  not  quality  its  In- 
'  structiftn  by  reference  to  road-beds  ot  oth- 
er railways  reasonably  well-conducted  in 
theHtateof  Alabama: "counsel  contend- 
ing that  the  criterion  as  to  what  consti- 
tuted a  road-bed  In  reasonably  good  con- 
dition was  the  condlton  ot  other  well-con- 
ducted railroads  in  Alabama.  -The  court 
could  not  have  made  this  analiflcation 
without  evidence  to  predicate  it  upon,  and, 
if  evidence  had  been  ott'^ni  as  to  the 
road-beds  of  other  railways  In  Alabama, 
it  would  have  been  inadmissible,  as  we 
beld  in  Railroad  Co.  v.  ChafHn.  84  Oa.  619, 

11  S.  K.  Rep.  891.  The  fifth  ground  com- 
plains that  the  court  erred  In  refusing,  on 
motion  ot  counsel  for  the  defendant,  to 
have  the  verdict  rendered  on  a  formertrtal 
detached  from  the  declaration  before  the 
same  was  handed  to  the  Jury,  he  insisting 
that  such  former  verdict  would  prejudice 
the  defendant's  case  notwithstanding  any 
instruction  which  the  court  might  give  to 
the  jury  on  the  subject.  Spea Icing  for  my- 
self. I  think  the  trial  Judge  should  have 
granted  this  motion.  The  general  rule  Is 
that  it  is  a  ground  tor  new  trial  tor  any 
paper  or  writing  to  go  to  the  Jury  and 
be  read  by  them  which  is  calculated  to 
prejudice  or  influence  them  against  any  of 
the  parties,  unless  it  has  been  properly  ad- 
mitted in  evidence;  and  I  think  the  verdict 
ot  a  former  Jury  in  the  same  case  might  be 
calculated  to  prejudice  or  influence  the 
minds  of  a  succeeding  Jury,  although  it 
bad  been  set  aside.  It  represents  the  opin- 
ion ot  their  12  predecessors  in  the  same 
case  that  the  plaintiff  or  the  defendant  is 
entitled  to  recover,  and,  when  the  plaln- 
tifi,  their  opinion  also  as  to  the  amount  of 
the  recovery;  and  it  cannot  be  denied  that 
the  unanimous  Judgment  of  12  upright 
and  intelligent  citlsens,  under  oath,  some- 
times carries  great  weight,  not  only  with 

12  succeeding  Jurors  in  the  case,  but  with 
the  community  at  large.  Whether  this  be 
sonnd  or  not,  we  all  think  the  better  prac- 
tice is,  when  either  party  so  requests,  to 
detach,  erase,  or  in  some  way  conceal  the 
former  verdict,  so  that  the  jury  cannot 
know  from  the  papers  in  the  case  what 
that  verdict  was.  Another  rule  on  this 
subject  is  that,  if  a  paper  or  writing  cal- 
culated to  prejudice  or  influence  the  Jury 

gets  before  them  illegally,  hut  is  not  read 
y  them,  a  new  trial  will  not  be  g^ranted 
upon  this  ground.  And' the  record  in  this 
case  Mhows,  by  the  afiidavits  ot  eight  of 
the  Jurors,  (the  other  tour  being  inaccessi- 
ble,) that  this  first  verdict  was  not  known 
or  read  by  them  until  after  the  second  ver- 
dict bad  been  agreed  upon  and  signed  by 
the  foreman.  This  being  true,  the  jury 
tould  not  have  t>een  Influenced  by  the  first 


verdict.  It  it  was  not  read  by  them  it  is 
the  same  as  though  it  bad  not  been  deliv- 
ered to  them;  and,  substantial  Justice 
having  been  done  between  the  parties,  we 
will  not  grant  a  new  trial  upon  this 
ground  of  the  motion  alone.  As  to  pa- 
pers, writings,  verdicts,  etc.,  getting  tiefore 
the  Jury  illegally,  and  the  rules  governing 
the  subject,  see  2  Thomp.  Trials,  §§  2576, 
2S80;  Killen  v.Sistrunk,  7  0a.294;  Riggins 
V.  Brown.  12  Ga.  271;  Walker  v.  Hunter, 
17  Ga.  864;  Lovett  v.  Ktate,  60  Ga.  257; 
Wilklns  V.  Maddrey,  67  Ga.7(>6;  Harriman 
V.  Wilkins,  20  Me.  93;  Green  v.  State,  88 
Ark.  813;  Railway  Co.  v.  Higgins,  (Ark.) 
14  S.  W.  Rep.  664.  The  motion  also  com- 
plains that  the  verdict  was  contrary  to 
evidence  and  excessive.  We  think  there 
was  sufficient  evidence  to  sustain  the  find- 
ing ot  the  Jury.  If  the  evidence  (or  the 
plaintiff  is  to  be  believed,  the  railroad  com- 
pany was  very  negligent  in  allowing  its 
cross-ties  to  become  so  rotten  as  this  evi- 
dence showstbem  to  have  been.  While  the 
verdict  is  a  large  one,  the  facts  ot  the  case 
show  that  Dooiey  was  badly  and  perma- 
nently Injured,  and  that  from  this  injury 
his  heart  has  become  displaced  or  en- 
larged, so  much  so  that  he  must  be  in  con- 
stant dread  ot  death.  An  eminent  physi- 
cian testified  that  it  he  were  in  Dooiey's 
condition  he  would  not  run  a  hundred 
yards  tor  the  universe.  We  deem  it  unnec- 
essary to  discuss  the  other  grounds  of  the 
motion,  because  the  points  made  therein 
are  immaterial,  and  would  not  work  a  re- 
versal ot  the  case  it  they  were  sustained. 
Judgment  aflSrmed. 

(86  Oa.  608) 

Newbdrgeb  et  al.  v.  Horr  et  al, 

{Supreme  Court  qf  Oeorgia.   Jan.  14,  1891.) 
Salb— Rbscissioh— Rkasonabui  Timb. 

1.  Where  goods  are  sold  under  an  agreement 
that  the  vendee  mirht  return  them  at  the  end  of 
four  months  it  he  found  himself  unable  to  hulld 
up  a  trade  for  them,  he  is  not  bound  to  return 
them  on  the  last  day  of  the  four  months,  but  may 
do  so  in  a  reasonable  time  thereafter. 

2.  At  the  end  of  the  (our  months  the  vendee 
wrote  to  the  vendor,  on  February  19th,  that  the 
goods  were  not  satisfactory,  and  wonld  be  re- 
tomed.  The  vendor  replied  that  the  sale  was  an 
absolute  one,  and  that  there  was  no  right  to  re- 
turn the  gooda  unsold.  Considerable  correspond- 
ence ana  negotiation  followed,  with  a  view  to 
the  settlement  of  the  claim,  and  on  April  1st, 
without  ^ult  of  the  vendee,  the  goods  were  de- 
stroyed by  a  flood.  Beld,  that  the  goods  were 
not  retained  for  so  unreasonable  time  as  to  throw 
the  loss  on  the  vendee. 

Error  from  superior  court,  Floyd  conn- 
ty;  Maddox,  Judge. 

Theofflcial  report  referred  to  in  the  opin- 
ion is  substantially  as  follows:  Newburger 
&  Bro.  sued  Uoyt,  as  surviving  partner 
of  Hoy t  &  Co.,  upon  an  account  for  $156 
for  6,000  cigars,  besides  interest.  The  de- 
fendant pleaded  not  indebted ;  also,  that 
the  cignra  sued  for  w«re  sold  by  plalntittA 
to  defendant  on  the  express  agreement 
that,  if  they  did  not  give  satisfaction,  so 
that  defendant  could  build  up  a  trade  in 
them,  defendant  might  return  to  plaln- 
titfs  what  should  be  left  unsold  at  the  ex- 
piration ot  tour  months,  and  get  credit 
therefor  at  the  price  at  which  they  were 
bought;  that  the  cigars  did  not  give  sat- 
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isfactlon  to  castomere,  aod  defendant 
could  nut,  lu  consequence  thereof,  build 
up  a  trade  tn  them,  and  at  the  expiration 
of  the  four  months,  to-wit,  on  February 
21, 1886,  defendant  notified  plaintiffs  that, 
in  accordance  with  their  contract,  the 
cigars  remaining  u.:flold,  4,000,  then  on 
hand,  were  subject  to  plaintiffs'  order; 
that  plaintiffs  neglected  to  gire  any  order 
for  their  disposition,  bat  allowed  them  to 
remain  In  dpfendant's  custody,  who  toolc 
all  reasonable  and  propercareof  them, but 
about  the  Ist  of  April  thereafter,  while 
they  were  stored  in  defendant's  store- 
house In  Rome,  they  were  ruined  by  an 
unprecedented  flood,  which  then  visited 
that  city.  Defendant  also  pleaded  that 
he  offered  to  pay  plaintiffs  for  the  clgara 
Bold  at  the  expiration  of  the  four  months, 
but  they  refused  to  accept  it,  and  he  now 
tenders  and  pays  into  court  the  amount 
due  therefor,  with  interest  to  date,  to-wit, 
f35.65. 

Reece  A  Denny,  (or  plaintiffs  in  error. 
C.N.  Featberatone.tot  defendants  in  error. 

Simmons,  J.  1.  The  facts  will  be  found 
In  the  official  report.  The  contract  set 
out  therein  was  one  known  as  a  contract 
of  sale  or  return.  In  this  class  of  con- 
tracts the  property  and  goods  vest  imme- 
diately in  the  buyer,  with  an  option  to 
return  or  resell  to  the  original  vendor 
such  as  may  remain  on  hand  at  a  stated 
time.  It  amounta  to  nothing  more  than 
a  mere  privilege  to  rescind  the  sale.  Un- 
til the  option  to  return  is  exercised,  title 
remains  in  the  buyer.  If  no  particular 
time  is  fixed  for  the  return,  then  a  reason- 
able time  In  which  to  do  so  is  allowed ; 
but  if  a  particular  time  is  fixed,  the  re- 
turn must  be  made  within  that  time,  and 
the  question  of  reasonable  time  does  not 
enter.  Ben].  Sales,  (Dennett's  Notes,)  p. 
560;  3  Amer.  &  Eng.  Enc.  Law,  433.  Un- 
der this  contract,  Hoyt  &  Co.  bought  the 
cigars  upon  four  months'  time,  and  had 
until  the  end  of  that  time  to  ascertain 
whether  they  gave  satisfaction,  and 
whether  they  could  build  up  a  trade  in 
them ;  and  what  was  left  on  hand  at  the 
end  of  four  months  they  had  the  right  to 
retnru  at  the  expense  nf  Newburger  &  Co. 
in  the  event  they  did  not  give  satisfaction, 
and  they  could  not  build  up  a  trade  in  the 
cigars.  They  had  the  full  four  months' 
timetoapcertain  this:  and  if,  at  theexpira- 
tlon  of  the  four  months,  they  were  not  sat- 
isfied with  the  cigars,  they  had  a  reason- 
able time  thereafter  in  which  to  return 
them,  and  were  not  compelled  in  onr  opin- 
ion to  return  them  on  the  day  the  foor 
months  expired. 

2.  But  it  was  contended  by  counsel  for 
the  plaintiffs  In  error  that  if  they  were  not 
compelled  to  return  them  at  the  expira- 
tion of  the  four  months,  and  were  to  be 
allowed  a  reasonable  time  thereafter, 
the  time  from  the  expiration  of  the  four 
months  until  the  cigars  were  lost  by  the 
fiood  was  an  unreasonable  time,  and 
therefore  Hoyt  &  Co.  were  liable  for  the 
loss.  This,  perhaps,  would  be  true,  were 
It  not  for  the  special  facts  In  this  case. 
The  record  shows  that  about  the  time  of 
the  expiration  of  the  four  months  a  dis- 
pute arose  between  Hoyt  &  Co.  and  New- 


burger  &  Co.  concerning  the  contract. 
Newborger  &  Co.  contending  that  it  was 
a  straight  out  sale  to  Hoyt  ft  Co.,  and 
that  their  agent  had  no  authority  to 
malce  with  Hoyt  &  Co.  thecontract  of  aale 
or  return  evidenced  by  the  writing  in  thiM 
case.  The  record  shows  that  correspond- 
ence and  negotiations  were  going  on  be- 
tween the  parties  and  counsel  with  a  view 
to  a  settlement  of  the  claim,  Hoyt  &  Co. 
having  tendered  the  cigars  to  the  counsel 
of  Newburger  &  Co.,  and  offered  to  pay  for 
what  cigars  they  had  sold.  Under  these. 
facts,  we  agree  with  the  court  and  Jury  be- 
low that  the  time  between  the  expiration 
of  the  four  months  and  the  loss  of  the 
cigars  was  not  so  unreasonable  as  to 
throw  the  loss  upon  Hoyt  &  Co.  Judg- 
ment a&lrmed. 

(86  G«.  507) 

Pbarce  t.  State. 

(Supreme  Court  cf  Otorgia.    Jan.  14,  1891.) 

Appbai^-DisiussaI/— BiLX  or  £:xcbftiok8 — ^Req- 

tllSITES. 

UnderActs  Oa.  1889,  p.  114,  declaring  that 
no  case  shall  be  taken  to  the  supreme  court  by 
bill  of  exceptions  except  In  the  manner  pre- 
scribed by  the  act,  a  bill  of  ezoeptions  not  oertl- 
fled  as  required,  and  which  fails  to  spectrin  so- 
oordanoe  with  the  act  the  portions  of  the  record 
material  to  be  transmitted  to  the  supreme  ooort, 
must  be  dismissed. 

Error  from  superior  conrt,  Haralson 
county;  Maodoz,  Judge. 

W.  F.  Brown,  for  plaintiff  in  error.  A. 
RIcbardsoa,  Sol.  Gen.,  for  the  State. 

Simmons,  J.  The  bill  of  exceptions  In  this 
case  fails  to  specify  what  portions  of  the 
record  are  material  to  be  transmitted  to 
this  court,  Qs  required  by  the  act  of  No- 
vember 11,  1889,  (Acts  1K89,  p.  114:)  and 
the  certificate  of  the  Judge  to  the  bill  of  ex- 
ceptions is  not  the  certificate  prescribed 
by  that  act.  The  act  declares  that  no 
case  shall  be  taken  to  the  supreme  court 
by  bill  of  exceptions,  except  in  the  manner 

grescribed  therein.  As  the  plaintiff  in  error 
as  failed  to  comply  with,  or  even  to  at- 
tempt compliance  with,  the  provialona  of 
this  act,  this  court  has  no  Jurisdiction  of 
the  case,  and  the  bill  of  exceptions  most  be 
dismissed.    Writ  of  error  dismlsstMl. 


(8S  Oa.  B15) 
SOUTHEBLAND  V.  STATB. 

(Suprenw  Court  of  Oeorgitt.    Jan.  14,  1891.) 
Afpsal — Ravnw — CoNrLKTmo  Bvisbscb. 
Where  the  evidence  is  oohflioting,  the  ver- 
dict will  not  be  disturbed. 

Error  from  superior  court,  Floyd  coan- 
ty;  Maddox,  Judge. 

Reece  <£  Denny,  for  plaintiff  in  error.  W. 
J.  Nunnatly,  Sol.  Gen.,  for  the  State. 

Simmons,  J.  The  only  ground  taken  in 
the  motion  for  a  new  trial  Is  that  the  ver- 
dict is  contrary  to  law  and  the  evidence. 
The  evidence  isconflictlng.  If  the  two  wit- 
nesses sworn  for  the  state  are  worthy  of 
credit,  the  evidence  is  sufficient  to  author- 
ire  the  verdict  of  the  jury.  The  trial  Judge 
was  satisfied  with  the  finding,  and  over- 
ruled the  motion  for  a  new  trial,  and  we 
will  not  interfere  with  bis  discretion. 

Judgment  affirmed. 
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(86  Qs.  S25) 


Bbtamt  t.  Pvob. 


(Supreme  Court  vf  Otargia.   Jan.  14,  1881.) 

laANDLOBD  Ain>  TlNANT— CbOPFBIIS— TBOTXB— 

Btidsncb. 

1.  An  agreement  by  which  the  owner  of  land 
is  to  furnish  stock  and  tools  to  persons  who  are 
to  work  the  land  under  his  direction,  th«l  crop  to 
belong  to  the  land -owner  until  be  is  paid  his 
share  and  all  advances,  does  not  establish  the  re- 
lation of  landlord  and  tenant,  bat  suoh  persons 
are  only  croppers  who  have  no  title  to  the  crop 
until  the  owner  is  fully  paid,  and  hence  one  who 
buys  from  them  before  uat  gets  no  title  to  the 
crop. 

2.  But  an  agreement  by  which  a  person  is  to 
pay  $60  and  take  and  work  a  crop  put  out  by  a 
former  tenant,  and  give  the  land-owner  half,  his 
own-half  to  be  bound  for  the  t60,  constitutes  such 
person  a  renter,  and  title  to  the  crop  so  raised  Is 
in  blm. 

8.  In  trover  for  grain  and  cotton  bought  from 
one  alleged  to  be  a  cropper  under  plaintiff,  and 
hence  without  title  to  tae  property  sold,  failure 
to  instruct  that  the  cropper  did  have  title  to  part 
of  the  grain.  If  it  had  been  divided,  is  not  prej- 
udicial to  defendant,  where  it  is  apparent  from 
the  amount  of  the  verdict  that  no  reooveiy  was 
allowed  as  to  such  grain. 

Error  from  city  conrt,  Floyd  county; 
Mbyerhahdt,  Judge. 
The  ofBcial  report  Is  as  follows: 
PoKb  sued  Bryant  In  trover  for  4,881 
pounds  of  seed  cotton  and  81  bustaels  of 
corn,  worth  f  160.  The  evidence  for  plain- 
tiff tended  to  show  the  following:  Ue 
rented  a  farm  from  defendant  during  1880, 
and  was  to  pay  defendant  one-third  of  the 
corn,  nno-fourtb  of  the  cotton,  and  all  the 
cotton-seed  grown  on  the  place.  A  part 
of  this  farm  was  worked  by  Carrutb,  and 
a  part  by  Graves.  Plaintiff's  contract 
with  them  wns  that  he  would  furnish  the 
land  and  stock  and  tools,  they  were  to 
work  under  bis  direction,  and  be  was  to 
have  half  the  crop  and  they  the  other 
half.  The  crop  was  to  be  his  until  he  was 
paid  his  part  and  alt  the  supplies  he  might 
furnish  them.  He  did  not  agree  to  furnish 
any  given  amount  of  supplies,  nor  all  the 
supplies  necessary  to  make  a  crop.  He 
did  agree  to  furnish  the  guano,  and  did 
so,  and  also  furnished  them  some  supplies. 
They  bad  arrangements  with  Bryant  to 
get  supplies,  which  plaintiff  knew  before 
he  traded  with  them.  He  knew  that  Bry- 
ant took  a  mortgagee.  After  they  traded, 
Bryant  knew  that  plaintiff  had  furnished 
supplies.  The  property  sued  for  was  a 
part  of  the  crop  made  by  Carruth  and 
Graves,  which  was  delivered  by  them  to 
Bryant's  gin,  where  Bryant  took  control 
of  it  without  plaintiff's  consent,  and  said 
he  was  going  to  sell  it,  and  put  It  in  his 
pocket.  The  corn  was  a  part  of  Carruth's 
crop,  which  had  been  gathered,  and  plain- 
tiff's half  was  paid  to  plaintiff,  and  25 
bushels  of  Carruth's  part  was  levied  on. 
The  balance  of  Carruth's  part  was  turned 
over  to  Bryant  without  plaintiff's  con- 
sent, and  this  is  what  plaintiff  has  sued 
tor.  He  made  two  contracts  with  Car- 
ruth :  The  first  wasfor  a  crop  for  himself; 
the  other,  was  to  work  the  crop  begun  by 
a  man  named  Connell.  The  terms  of  the 
trade  were  the  same  for  both  crops  except 
that  Carrutb  was  to  pay  plaintiff  f  60  for 
what  supplies  Connell  had  already  got.  A 
part  of  the  cotton  sued  for  was  made  by 
I'arrutb  on  his  first  crop,  and  a  part  on 


the  Coaaellcrup, — one  bale  on  the  Connell 
crop,  and  two  on  the  Carruth  crop.  One 
bale  was  raised  by  Graves.  The  bales 
would  weigh  about  500  pounds  each, 
worth  10  cents  a  pound,  and  the  com  was 
30  bnshels,  worth  60  cents  a  bushel.  Plain- 
tiff claims  three-fourths  of  the  Carruth  cot- 
ton, one-fourth  of  the  Graves,  and  all  the 
com.  Was  not  claiming  the  fourth  he 
(plaintiff)  owed  Bryant  for  rent.  Carrutb 
owes  plaintiff  for  his  part  of  the  crop  and 
supplies  more  than  his  cotton  and  corn 
will  come  to,  but  (Graves  owes  him  noth- 
ing but  plalntiff'sfourth  of  Graves'  cotton. 
Plaintiff gavedirections  as  to  the  working 
the  crop,  and  managed  and  controlled  It. 
Carruth  got  most  of  his  supplies  for  mak-- 
Ing  the  crop  from  Bryant.  The  com 
raised  by  Carruth  was  divided  between  him 
and  plaintiff,  and  the  31  bushels,  which 
was  a  portion  of  Carruth's  part,  was  tak- 
en possession  of  by  Bryant;  Carrutb  hav- 
ing told  him  It  was  there.  Ue  also  told 
Bryant  be  was  willing  to  sell  the  cotton, 
and  credit  it  on  his  debt  to  Bryant,  if 

glaintiff  was  willing.  The  cotton  was 
anled  to  Bryant's  gin  on  plaintiff's  wag- 
on, plaintiff's  son  helping  to  haul  it,  and 
thelatter  told  "them"  at  the  gin  to  keep 
the  Carruth  and  Connell  crops  separate. 
The  testimony  for  the  defendant  tended  to 
show:  Plaintiff  first  rented  the  land  to 
one  Yarborough,  who  had  begun  to  pitch 
a  crop  on  It,  and  Carruth  and  Graves  had 
begun  with  Yarborough  and  plaintiff  to 
make  a  crop.  Defendant  told  plaintiff 
that  defendant  had  agreed  to  furnish  them 
supplies,  and  would  continue  to  do  so, 
which  plaintiff  agreed  to.  Defendant  did 
furnish  them  supplies  to  make  their  crops, 
and  took  a  mortgage  on  the  crop  to  se- 
cure him.  They  owe  him  more  than  the 
cotton  in  dispute  will  pay.  Carruth  deliv- 
ered the  com  to  him,  and  he  took  it  at  50 
cents  a  bushel,  and  gave  Carruth  credit  for 
it  on  his  debt.  Carruth  told  him  to  sell  the 
cotton,  and  apply  the  proceeds  to  the 
debt  be  owed  defendant,  which  defendant 
did.  Defendant  knew  that  plaintiff  was 
furnishing  some  supplies,  and  that  he  fur- 
nished guano.  Graves  sold  defendant  his 
cotton,  and  he  applied  the  proceeds  to 
Graves'  debt  to  him.  The  bales  would 
weigh  fully  600  pounds.  When  the  cotton 
was  brought  to  the  gin  nothing  was  said 
about  keeping  the  Connell  and  Carruth 
crops  separate.  Supplies  were  furnished 
by  defendant  to  Carruth  and  Graves  to  an 
amonnt  greater  than  the  property  in  dis- 
pute. Plaintiff  did  not  agree  to  furnish 
Graves  any  supplies,  though  he  did  fur- 
nish him  a  little,  which  Graves  paid  him 
for.  Graves  told  defendant,  defendant 
conid  place  Graves'  part  of  the  cotton  on 
his  debt  to  defendant.  Half  the  cotton 
delivered  to  defendant  belonged  to  plain- 
tiff. The  mortgages  made  by  Carruth  and 
Graves  to  defendant  were  introduced  in 
evidence.  They  covered  the  crop  made 
by  Carruth  and  Graves  during  the  year  in 
question,  and  were  for  a  larger  sum  than 
the  value  of  the  property  in  dispute.  De- 
fendant also  introduced  a  written  con- 
tract between  plaintiff  and  Carruth  as  to 
the  Connell  crop,  which  stated  that  Car- 
ruth wns  to  pay  f  60  for  the  crop,  work  it, 
and  gather  It  at  the  proper  time,  and  give 
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plain  tin  hall,  and  that  Carrnth'B  part 
Bbonid  remain  bound  for  the  $tSO.  Al80 
landlord  lien  sworn  out  by  plaintia 
against  Carruth  {or$60for  supplies  for  the 
year  in  question.  The  affidavit  recited 
that  plaintiff  rented  land  to  Carruth  for  the 
year,  and  during  the  contract  of  renting, 
as  landlord,  furnished  supplies,  and  made 
the  affidavit  tor  the  purpose  of  forceclos- 
Ing  his  lien  as  landlord  upon  the  crop 
raised  by  Carruth  upon  the  land  rented. 
The  execution  was  levied  on  some  of  the 
com  made  by  Carruth  during  the  year. 

The  jury  found  for  plaintiff  $120,  and  de- 
fendant mQved  for  a  new  trial  on  the  fol- 
lowing groundH:  (1,2.8)  Verdict  contrary 
to  law ,  evidence,  etc.  He  amended  his  m  o- 
tlon,  and  added  the  following  grounds: 
(1)  Error  in  charging:  "If  the  contract 
between  Pugh  and  Carruth  and  Oraves  was 
that  he  (Pugb)  was  to  furnish  the  land, 
stork,  and  tools  and  any  part  of  the  sup- 
plies, and  that  the  crop  should  be  made 
as  Pugh  directed,  and  the  crop  should  re- 
main bis  until  he  was  paid  tor  all  the  sup- 
plies furnished,  and  had  received  his  part 
for  the  land  and  stoclc  and  tools,  this 
would  establish  the  relation  of  cropper, 
and  plaintitt  would  be  entitled  to  recover. 
It  is  not  necessary,  in  ordt^^r  to  establish 
the  relation  of  cropper,  that  the  owner  of 
land  should  contract  to  furnish  ail  the 
supplies  needed  to  make  the  crop,— a  con- 
tract totumisb  a  part  only  would  be  suffi- 
cient." (2)  Error  in  refusing  to  charge: 
"If  a  part  of  the  property  sued  for  had 
been  divided  nut  to  Carruth,  and  delivered 
to  him  by  Pugh.  as  to  such  part  Curruth 
bad  title,  even  though  the  relation  of  crop- 
per may  have  been  shown."  (3)  Verdict 
contrary  to  a  certain  specified  portion  of 
the  charge.  The  motion  was  overruled, 
and  defendant  excepted. 

Dena  &  Smith ,  for  plaintiff  in  error.  Nuti- 
BoUy  &  Neel,  for  defendant  in  error. 

Simmons,  J.  1.  The  facts  of  this  case 
will  be  found  in  the  official  report.  Under 
these  tacts,  we  think  Carruth  and  Graves 
were  not  tenants  of  Pugh,  but  croppers. 
The  relationship  between  them  and  Pugb 
was  not  that  of  landlord  and  tenant,  but 
was  that  of  master  and  servant.  Pugh 
retained  control  and  direction  of  the  farm, 
and  Carruth  and  Graves  worked  it  under 
his  direction,  and  they  were  to  receive  a 
part  of  the  crop  as  wages  for  their  labor. 
The  relation  not  being  that  of  landlord 
and  tenant,  but  that  of  cropper.lt  follows 
as  a  matter  of  course  that  Carruth  and 
Graves,  the  croppers,  bad  no  title  to  the 
crops  raised  until  Pugh  was  fully  paid  for 
his  part  of  the  crop,  and  the  advances 
made  by  him  to  them,  and  that  when 
Bryant  bought  a  portion  of  the  crop  from 
them  be  got  no  title  thereto,  and  Pugh 
was  entitled  to  recover  that  portion  of  the 
7rop  made  by  Carruth  and  Graves  upon 
the  land  cultivated  by  them  as  croppers. 
It  seems  from  the  record  that  Pugh  made 
two  contracts  with  Carruth, — the  first  for 
a  crop  for  himself,  and  the  other  to  work 
a  crop  for  a  man  named  Connell.  The 
above  ruling  applies  to  the  crop  that  Car- 
rath  was  to  work  for  himself,  but  not  to 
crop  begun  by  Connell,  and  which  Carruth 
worked ;  for  under  the  evidence  we  think 


that,  as  to  the  Connell  crop,  Carruth  was 
a  tenant,  and  not  acropper.  The  evidence 
shows  that  Connell  had  begun  this  crop, 
and  ^ad  quit  or  been  discharged,  and 
that  Pugh  made  a  written  contract  with 
Carruth,  in  which  it  was  agreed  that  Car- 
ruth was  to  pay  f  60  for  the  crop,  work  it, 
and  give  Pugh  half,  and  that  Carruth's 
part  should  remain  bound  for  the  $00. 
This  was  uot  a  contract  by  which  Pugh 
was  to  give  Carruth  a  part  of  the  crop  as 
wages  tor  cultivating  the  land,  as  he  did 
in  the  first  contract  made  with  him,  but 
was  a  renting  by  Pugh  to  Carruth  of  that 
part  of  the  land  which  had  been  in  the 
possession  of  Connell.  Carruth  being  a 
renter  or  tenant  as  to  that  part  of  the 
crop  made  on  the  Connell  place,  the  title 
to  that  part  was  In  him.  and  be  had  the 
right,  therefore,  to  sell  it  to  Bryant.  The 
evidence  shows  that  one  bale  of  cotton 
was  made  by  Carruth  onthe<'onnell  place; 
and  we  have  seen  that  the  title  to  this  bale 
was  In  Carruth,  and  not  in  Pugh;  and 
Pugh,  having  no  title  to  it,  could  not  re- 
cover it.  nor  the  price  of  it,  in  an  action  of 
trover.  Pugh  claimed  three-fourths  ot  the 
price  ot  this  bale,  and,  the  Jury  having 
found  that  much  for  him,  the  verdict  was 
contrary  to  evidence  to  that  extent. 

2.  The  evidencealsu  shows  that  Carruth 
made  a  certain  quantity  of  corn  on  the 
land  he  worke<l  as  a  cropper, and  that  the 
com  was  divided  betwet-n  him  and  Pugh, 
and  his  part  levied  on  by  Pugh  by  virtue 
of  a  landlord's  lien;  and  the  court  was  re- 
quested to  charge:  "  If  a  part  of  the  prop- 
erty sued  tor  had  been  divided  out  to  Car- 
ruth and  delivered  to  him  by  Pugh,  as  to 
such  part  Carruth  hud  title,  even  though 
the  relation  ot  cropper  may  have  been 
shown."  The  refusal  to  give  this  charge, 
under  the  evidence  in  the  case,  did  not  in- 
jure Bryant,  because  by  a  calculation  it 
will  be  seen  that  the  Jury  did  not  find  the 
price  ot  thecorn  tor  Pugh  against  Bryant. 
There  were  four  bales  ot  cotton  mude  on 
the  place, — three  by  Carruth  and  one  by 
Graves.  Pugh  claimed  three-fourths  ol 
Carrnth'B  crop,  and  one-fourth  of  Graves* 
bale.  Giving  him  the  amount  of  cotton 
he  claime<l  in  his  evidence,  at  the  price  ot 
cotton  stated  therein  and  the  weight  ot 
the  bales,  the  verdict  should  have  been 
$125:  but  it  was  only  tor  $120,  showing 
that  if  the  value  of  the  com  had  been  add- 
ed to  the  verdict  it  would  have  been 
more.  Howe  conclude  that  the  Jury  did 
not  find  against  Bryant  lor  the  value  ot 
the  com  which  had  been  sold  him  by  Car- 
ruth, and,  if  they  did  not,  he  bad  no  right 
to  complain  ot  any  ruling  that  the  court 
may  have  made  aboutthe  com.  The  jury, 
as  we  have  shown,  having  found  tor  Pugh 
three-fourths  of  the  bale  made  by  Connell, 
and  that  he  had  no  title  thereto,  and  could 
not  recover  it  from  Bryant  in  an  action 
of  trover,  we  reverse  the  judgment  ot  the 
court  upon  this  ground.  But  it  the  de- 
fendant In  error  will,  within  30  days  alter 
the  judgment  ot  this  court  is  made  the 
judgment  of  the  superior  court,  write  off 
from  the  amount  ot  the  Judgment  $37.50. 
the  value  ot  three-tonrths  ot  the  bale  made 
on  the  Connell  place,  the  case  will  then 
stand  affirmed.  Judgment  reversed,  on 
condition. 


Digitized  by 


Google 


CBAWrOBD  V.  OMAN  &  STEWART  STONE  CO. 


S.C.) 

(M  8.  0.  «0) 

Crawford  et  aL  ▼.  Oman  &  Stbwakt 
8TONE  Co. 

(Supreme  Court  otf  South  Carolina.    Uaroh  18, 
1891.) 

Lbasb  or  Btoki  Qu&rrt — Intbbpbbtatioh— 
Terms  or  Art. 

1.  Under  a  lease  of  a  stone  quarry  by  which 
tho  lessees  aKree  to  pay  a  specified  rate  for  stone 
"shipped"  by  tbem,  the  lessors  cannot  recover 
for  stone  quarried  by  the  lessees  and  ready  for 
■hipment,  out  jiot  actually  shipped. 

2.  Where  the  lease  vras  entered  Into  by  both 
parties  in  view  of  the  contingency  that  a  pri- 
vate railroad,  by  which  alone  the  stone  could  be 
shipped,  might  make  such  rates  as  would  en- 
tirely destroy  the  business,  the  provision  tliat 
paymeot  should  be  made  when  the  stone  is 
"shipped"  is  not  so  unreasonable  as  will  afford 
■ay  ground  of  relief  to  the  lessors. 

8..  Where  the  lease  provides  for  one  rate  of 
compensation  for  "dimension  stone"  shipped,  and 
another  lower  rate  for  all  other  stone,  it  must  be 
conclusively  presumed  that  the  parties  to  the 
lease,  who  were  both  experienoea  quarry-men, 
nsed  the  lerm  "dimension  stone,  "  which  is  a  term 
of  art,  in  its  technical  sense,  and  as  it  would 
ordinarily  be  understood  by  quarry-men,  in  the 
•iMeoce  of  anything  in  the  lease  itself  indicating 
that  they  used  it  in  any  other  sense ;  and  it  is 
error  to  permit  the  Jury  to  determine  whether  the 
term  was  used  in  its  ordiiiary  technical  sense,  or 
in  some  broader  sense. 

Appeal  from  common  pleaa  clrcalt  court 
ot  FalrHeld  count}';  Nohton.  JuiIrp. 

Action  by  Sarah  E.  Crawford  anri  Rob- 
ert Crawford  affalHBt  theOman  &  Stewart 
StoneCompany(«)r  breach  of  a  written  eon- 
tract,  styled  a"  leaHe."  The  lease  wan  at)  fol- 
lows: "ThlBaKreement.entered  intobyand 
between  tbn  parties  following,  witnesuetb 
that  Robert  Crawford  and  S.  E.  Crawford, 
hid  wife,  both  of  townHhip  nine,  Fairfield 
county,  and  state  of  South  Carolina,  have 
this  day  leased  to  the  Oman  &  Stewart 
Stone  Company,  a  firm  doinf?  busineHS  in 
Nashville,  TeuncHsee,  with  head-quarters 
at  Oman,  Watson  county,  Kentucky,  the 
exclusive  rif^ht  and  privileKe  of  quarrying 
granite  on  the  lands  owned  by  said  Craw- 
ford and  wife.  In  said  township,  for  the 
term  of  ten  years,  with  the  privilege  to  tlie 
Bald  Oman  &  Stewart  Stono  Company  of 
renewal  for  another  five  or  ten  years,  at 
their  election,  on  the  following  conditions 
and  terms,  viz. :  Thesaid  Oman  /k  Stewart 
Stone  Company  are  to  have  the  exclusive 
right  of  quarrying  granite  on  any  part  of 
the  lands  owned  by  said  Crawford  and 
wife  that  may  appear  to  said  Oman  & 
Stewart  Stone  Company  as  pniper  and 
advisable.  Said  Oman  &  Stewart  Stone 
Company  are  to  have  the  right  to  build 
such  houses,  derrlctcs,  or  other  machinery, 
roads,  tramways,  or  railroads,  as  may 
seem  to  them  necessary  in  the  operation 
of  the  quarry  or  quarries  they  may  choose 
to  open  or  operate.  Said  Oman  &  Stew- 
art Stone  Company  are  to  have  the  right 
of  way  over  the  lands  of  said  Crawford 
and  wife  for  such  roods,  tramways,  or 
railroads  as  they  may  choose  to  make  or 
travel  over  in  conducting  tbeir  busIneus 
of  quarrying.  The  right  to  use  and  re- 
move any  stone  quarried  or  unqusrrled 
on  the  lands  of  said  Crawford  and  wife  In 
said  township  's  hereby  conveyed  to  said 
Oman  &  Stewart  Stone  Company.  Said 
company  have  the  further  privilege  of  cut- 
ting down  and  removing  or  using  sucb 
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timbers  as  maybe  on  the  ground  or  !n  the 
way  of  hauling  granite.  In  consideration 
of  the  aforementioned  privileges  to  said 
Oman  &  Stewart  Stone  Company,  tbey 
agree  and  bind  themselves  to  pay  annnal- 
ly  to  said  Crawford  and  wife  one  cent  and 
one  quarter  of  one  cent  for  every  cubic 
foot  of  granite  shipped  of  dimension  stone 
during  the  first  five  years  of  this  lease.and 
one  cent  and  one-halt  of  one  cent  per  cubic 
toot  of  dimension  stone  during  the  sec- 
ond five  years  and  all  subsequent  terms  ot 
this  lease.  For  all  other  stone  shipped 
not  dimension  stone  they  agree  to  pay 
fifty  cents  per  car-load.  Any  and  all  im- 
provements erected  or  made  by  said  com- 
pany on  the  lands  of  said  Crawford  and 
wife  are  to  remain  the  property  of  said 
company,  and  tiie  right  is  reserved  to 
them  to  remove  them  at  any  time  during 
this  lease.  In  witness  whereof  we  have 
affixed  our  names  this  22d  day  of  Decem- 
ber, 18H1.  Root.  Cbawfohd.  S.  E.  Ckaw- 
FOKD.  For  Oman  &  Stewart  Stone  Com- 
pany, A.  R.  Stkwart,  President.  Wit- 
ness: J  W.  JoNKS. "  From  a  verdict  and 
Judgment  in  plaintHts'  favor,  defendant 
appeals. 

JiaffscJale  <6  RafcudaJe,  for  appellant.  H. 
A.  Galllard  and  H.  N.  Obe»r,  for  reiipond- 
ents. 

McIvER,  J.  On  the  22d  ot  December,  ISM. 
the  plaintiffs  and  defendant  entered  Into  a 
written  agreement,  styled  a  "lease,"  a 
copy  of  which  Is  set  out  in  the  case,  and 
should  be  embraced  in  the  report  of  this 
case.  By  the  terms  of  this  agreement  the 
defendant,  among  other  things,  was  to 
have  the  exclusive  right  ot  quarrying  gran- 
ite on  the  lands  of  the  plaintiffs  for  the 
term  of  10  years,  with  the  privilege  to  de- 
fendant of  renewal  for  another  term  of  5 
or  10  years,  nt  its  election.  In  considera- 
tion whereof  the  defendant  agreed  to  pay 
annually  to  the  plaintiffs  "one  cent  and 
one  quarter  ot  one  cent  tor  every  cubic 
foot  of  granite  shipped  ot  dimension 
stone  during  the  first  five  years  of  this 
lease,  end  one  cent  and  one-half  of  one 
cent  per  cubic  foot  of  dimension  stone 
during  the  second  five  years  and  all  subse- 
quent terms  of  this  lease.  For  all  other 
stones  shipped  not  dimension  stone  they 
agree  to  pay  fifty  cents  per  car-load. "  Th» 
defendant,  having  worked  the  quarry  toi 
some  two  or  three  years,  abandoned  it, 
whereupon  this  action  was  commenced, 
on  the  81st  of  January,  1KS9.  In  the  com- 
plaint the  plaintiffs  undertook  to  state 
two  causes  of  action, — the  first  tor  breach 
of  the  written  contract  In  not  paying  the 
price  agreed  upon  tor  the  stone  quarried, 
and  the  second  for  damages  for  ceasing  to 
work  the  quarry.  But  as  the  second 
cauHe  of  action  has  been  practically  elim- 
inated by  the  ruling  of  the  circuit  Judge  on 
the  motion  for  a  new  trial,  to  which  no 
exception  has  been  taken  by  the  plaintiffs, 
we  arc  confined  to  a  consideration  of  the 
first  cause  ot  action.  In  support  of  this 
cause  of  action  the  plaintlRs,  after  alleging 
the  making  of  the  written  contract,  8ut> 
Btantlally  as  above  stated,  except  that 
feature  which  prescribes  the  price  of  stone 
shipped  other  than  dimension  stone,  al- 
leges tbat  defendant "  has  quarried  two 
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hundred  thoasand  blocks  of  granite, 
known  as  'Belgian  BIockB;'  and  that  said 
defendant  has  already  shipped  one  hun- 
dred and  ten  thousand  of  said  Belgian 
blocks,  and  Is  ready  tu  ship,  and  is  pre- 
paring to  ship,  the  remaining  ninety  thou- 
sand of  said  blocks."  They  then  proceed 
to  allege  that  the  200,000  Belgian  blocks 
"so  quarried  by  the  defendant  are  equiva- 
lent to  thirty-six  thousand  cubic  feet  of 
granite;  that  said  Belgian  blocks  are 'di- 
mension stone;'  and  that  there  la  due  and 
payable  to  the  plaintiffs  by  the  defendant, 
under  said  agreement,  upon  the  said  thir- 
ty-six thousand  cubic  feet  of  stone,  the 
sum  of  four  hundred  and  fifty  dollars ; " 
for  which  sum  Judgment  Is  demanded. 
Testimony  was  adduced  tending  to  show 
how  mpch  stone  had  been  sbiiiped  by  the 
defendant,  how  much  was  at  the  quarry 
cut  into  Belgian  blocks,  but  not  shipped, 
and  also  as  to  what  was  the  meaning  of 
the  term  "dimension  stone,"  which  seems 
to  be  a  term  of  art,  as  to  which  there  was 
considerable  conflict  among  the  witnesses. 
The  plalntiH  Robert  Crawford,  who,  as 
Bgent  for  his  wife,  his  co-plaintlO.  seems  to 
tiave  had  entire  charge  of  the  buslneHS, 
testified  that  he  regarded  Belgian  blocks 
M  dimension  stone,  but  there  is  no  testi- 
oiony  that  the  defendant  so  regarded 
them.  The  circuit  judge  charged  the  jury 
chat  the  defendant  was  liable,  not  only  for 
che  stone  actually  shipped  by  them,  but 
also  for  such  as  had  been  quarried  and  left 
at  the  quarry,  using  these  words,  "  What- 
ever was  quarried  and  ready  for  shipment 
ma.v  be  considered  In  this  contract  as  ar- 
ticles shipped;"  and,  as  to  the  rate  that 
should  be  charged  for  the  Belgian  blocks, 
while  they  were  not  dimension  stone,  yet 
If  the  testimony  satisfied  the  Jury  that  the 
terra  "dimension  stone"  was  not  used  in 
Its  ordinary  technical  sense,  but  was  In- 
tended to  embrace  Belgian  blocks,  then 
they  could  so  find, and  allow  the  plaintiffs 
to  recover  for  the  Belgian  blocks,  at  the 
rate  fixed  by  the  contract  for  dimension 
stone.  The  jury  having  found  a  verdict  In 
favor  of  the  plaintiffs  for  the  whole 
amount  claimed,  f450,  defendant  appeals 
upon  the  following  grounds:  "(1)  For 
that  his  honor  erred  in  charging  the  jury 
that.  If  the  75,000  Belgian  blocks  were 
quarried,  then  whatever  was  quarried  and 
ready  for  shipment  may  be  considered  In 
this  contract  as  articles  shipped,  and  that 
the  plaintiffs  c-.ould  recover  therefor 
against  the  defendant.  (2)  In  that  bis 
honor  erred  in  this:  that  having  charged 
the  Jury  that,  the  parties  being  quarry- 
,men,  there  was  a  presumption  that  they 
contracted  with  reference  to  the  technical 
meaning  of  'dimension  stone,'  and  having 
charged, further,  that  Belgian  blocks  were 
not  'dimension  stone'  in  its  technical 
sense.  It  was  error  to  submit  to  the  jury 
the  question  whether  the  plaintiffs  had  re- 
butted this  presumption,  when  they  had 
offered  no  testimony  whatever  to  rebut 
the  same. " 

The  action  being  based  upon  a  written 
contract.  It  is  quite  clear  that  the  rights 
and  liabilities  of  thepartles  mnst  be  deter- 
mined by  the  terms  of  such  contract,  hnd 
it  seems  to  us  equally  clear  that,  under  the 
orovlslons  of  this  contract,  the  plaintiffs 


bad  no  right  to  demand,  and  the  defend- 
ant  was  under  no  obligation  to  pay  for, 
any  stone  until  it  was  shipped  or  sent  to 
market,  for  such  is  the  express  provision 
of  the  contract.  It  does  not  provide  that 
defendant  shall  pay  for  the  stone  when  It 
Is  quarried,  or  even  when  It  is  prepared 
for  market,  but  only  when  It  U  "shipped." 
Such  being  the  contract  of  the  parties  ex- 
pressed In  no  equivocal  terms,  we  do  not 
see  by  what  authority  a  court  can  cinder- 
take  to  change  those  terms.  It  may  have 
been,  and  doubtless  was,  a  very  material 
matter  to  the  defendant  that  it  should 
not  be  required  to  pay  until  the  stone  was 
shipped,  as  It  may  have  been  dependent 
for  the  means  of  piaylngfor  the  stone  upon 
Its  sales  of  the  same,  and  the  proceeds  of 
such  sales  could  scarcely  be  realized  before 
the  stone  was  shipped.  Again,  it  Iff  not 
ditticult  to  understand  that  one  of  the  ma- 
terial elements  which  entered  into  the  cal- 
culation of  the  defendant,  in  making  a 
contract  in  reference  to  such  a  heavy  and 
unwieldy  article,  would  be  the  rates  of 
transportation  which  it  might  be  able  to 
obtain,  and  hence  there  might  have  been  a 
very  good  reason  for  inserting  in  the  con- 
tract the  provision  that  the  defendant 
was  to  pay  only  for  the  stone  shipped. 
The  testimony  shows  that  the  defendant 
was  largely  dependent  for  transportation 
upon  a  private  railroad,  which  not  being 
under  the  control  of  the  publl'-  authorities 
of  the  state. Its  owners  could  Ux  any  rates 
they  pleased,  and  thus  effectually  destroy 
the  business  of  the  defendant;  and  In 
fact  there  is  testimony  from  one  of  the 
owners  of  this  railroad,  who  was  inter- 
ested- in  a  rival  quarry,  that  the  rates  of 
transportation  on  that  railroad  were 
raised  for  the  express  purpose  of  patting 
an  embargo  on  the  business  of  the  defend- 
ant, which  did  have  the  effect  of  stopping 
Its  operations.  In  view  of  this  contingen- 
cy, which  the  testimony  shows  must  have 
been  known  to  both  parties.  It  seems  tu 
us  that  the  contract,  as  it  was  written, 
and  as,  we  think,  it  must  be  construed,  so 
far  from  being  an  unreasonable  one,  was 
Just  the  reverse,  and  that  the  Insertion 
of  the  provision  whereby  the  defendant 
was  only  to  pay  for  the  stone  shipped 
was  a  very  prudent  and  proper  precau- 
tion, in  view  of  the  contingency  above 
mentioned,  which,  as  the  event  proved, 
did  happen;  for  It  can  scarcely  be  sup- 
posed that  the  defendant  Intended  to  bind 
itself  to  pay  for  stone  which  It  could  not 
get  to  market  except  by  paying  such 
rates  of  tranHportation  as  would  effectu- 
ally destroy  the  profits  of  the  businesa, 
and  perhaps  bring  it  In  debt  every  year. 
It  may  be  that  It  was  an  unwise  contract 
on  the  part  of  the  plalntiOs  to  make  their 
pay  contingent  upon  the  amount  of  stone 
shipped,  without  first  taking  measures  to 
secure  such  rates  of  transportation  as 
would  enable  the  defendant  to  carry  on 
the  business  with  reasonable  success;  but 
courts  do  not  sit  for  the  purpose  of  reliev- 
ing parties  from  unwise  bargains,  and 
when  parties  of  full  age  and  capacity, 
without  fraud  or  imposition,  (of  which 
there  is  no  pretense  here,)  enter  into  a 
contract,  they  will  be  held  to  Its  perform- 
ance according  to  the  terms  inserted  in 
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such  contract,  nnless,  perhaps,  it  Is  bo 
wholly  Doreasonable  and  unconscientious 
as  to  afford  a  presumption  that  the  par- 
ties must  have  intended  something  differ- 
ent from  that  which  the  words  they  uned 
clearly  import.  But,  as  we  have  said,  we 
do  not  see  anything  so  unreasonable  in 
the  terms  uf  this  contract,  as  written,  as 
would  afford  any  ground  for  such  a  pre- 
sumption. The  suggestion  made  by  the 
circuit  Judge  that  the  parties  could  not 
have  contemplated  that  the  defeuuant 
should  work  the  quarry  from  year  to 
year,  taking  from  it  blocks  of  stone  of  any 
kind,  and  become  the  owners  of  such 
blocks  without  becoming  responsible  for 
the  payment  of  the  contract  price  there- 
for, and  hence  that  whatever  stone  was 
quarried-  and  ready  for  shipment  may  be 
considered,  under  tblscontract,  asshtpped, 
and  consequently  that  if  there  were,  as  es- 
timated, 75,000  Belgian  blocks  left  at  the 
quarry,  the  defendant  was  liable  to  pay 
the  contract  price  for  the  same,  cannot  be 
approved.  In  the  first  place,  we  do  not 
think  that  it  necessarily  follows  that  the 
defendant  would  "become  the  owner  of 
such  blocks;"  for  if  the  detendant  has 
abandoned  the  work,  as  the  testimony 
shows,  leaving  that,  or  any  other,  num- 
ber of  Belgian  blocks  at  the  quarry,  we 
do  not  see  how  it  would  become  the  own- 
er of  the  same.  On  the  contrary,  if  such 
is  the  case,  we  see  no  reason  why  the 
plaintiffs  may  not  resume  possession  of 
the  quarry,  together  with  all  the  stone 
left  there  which  hud  been  taken  out  of  the 
quarry  and  cut  into  Belgian  blocks,  and, 
if  so,  then  the.plaln tiffs  have  been  benefit- 
ed, rather  than  Injured,  thereby.  But,  be 
all  this  as  it  may,  we  think  thai,  the  par- 
ties having  clearly  expressed  In  writing 
the  terms  of  the  contract,  which  do  not 
appear  to  us  to  he  so  unreasonable  as  to' 
warrant  a  court  in  changing  those  terms, 
they  must  be  held  to  the  plain  meaning  of 
the  terms  they  have  used;  and  hence 
that  the  circuit  judge  erred  in  Instructing 
the  Jury  that  whatever  stone  was  quar- 
ried and  ready  for  shipment  may  be  re- 
garded as  shipped,  under  the  terms  of  this 
contract,  and  that  defendant  was  liable 
to  the  plaintiffs  for  the  con  tract  price  of  the 
same. 

It  seems  to  ns,  also,  that  the  second  ex- 
ception is  well  founded.  Inasmuch  as  the 
contract  prescribed  one  price  for  dimen- 
sion stone,  and  another  and  much  lower 
price  for  all  other  stoue,  it  was  of  course 
very  material  to  determine  what  was 
meant  by  the  term  "dimension  stone," 
and  especially  whether  Belgian  blocks 
were  embraced  in  that  term.  Now,  as  the 
term  "dimension  stone"  was  a  term  of 
art.  It  was  competent,  under  the  well- 
settled  rule,  to  receive  evidence  of  experts 
as  to  the  technical  meaning  of  that  term. 
1  Greenl.  Ev.  §  280;  3  Amer.  &  Eng.  Enc. 
L.UW,  867,  868,  and  notes.  Accordingly 
such  evidence  was  received  in  this  case, 
and,  as  it  was  conflicting,  a  question  of 
fact  was  presented  as  to  the  meaning  of 
the  term  "dimension  stone,"  and  especially 
whether  it  Included  Belgian  blocks,  which 
it  was  the  province  of  the  jury  to  deter- 
mine; and  it  was  for  the  court  to  Instruct 
them  as  ti)  the  proper  construction  of  the 


contract,  accordingly  as  tbey  found  one 
or  the  other  meaning  of  the  term  to  be 
correct.  It  seems  to  ns  that  the  true  rule 
upon  this  subject  Is  well  stated  by  Pabkb, 
B.,  in  Neilson  v.  Harford, 8  Mees.  &  W.  806, 
in  the  following  language,  taken  from  one 
of  the  notes  to  the  passage  in  the  Ency- 
clopedia above  cited:  "The construction 
of  all  written  Instruments  belongs  to  the 
court  alone,  whose  duty  It  Is  to  construe 
all  such  instruments  as  soon  as  the  true 
meaning  of  the  words  In  which  they  are 
couched,  and  the  surrounding  circum- 
stances, If  any,  have  been  ascertained  as 
facts  by  the  jury  ;  and  it  is  the  duty  of  the 
Jury  to  take  the  construction  from  the 
court  either  absolutely.  If  there  be  no 
words  to  be  construed  (or,  perhaps,  't 
would  be  better  to  say  interpreted)  as 
words  of  art  or  phrases  used  in  commerce, 
and  iiQ  surrounding  circumstances  to  be 
ascertained,  or  conditionally,  when  those 
words  or  circumstances  are  necessarily 
refprred  to  them."  This  rule  was  illus- 
trated in  the  case  of  Hutchison  v.  Bow- 
ker,  6  Mees.  &  W.  635,  where  an  offer  had 
been  made,  by  letter,  t«)  sell  a  certain 
quantity  of  "good  barley,"  and  the  letter, 
in  reply,  after  stating  the  offer,  contained 
the  following:  "Of  which  offer  we  accept, 
expecting  yoii  to  give  us  fine  barley  and 
good  weight."  And  it  was  held  that,  al- 
though the  jury  might  find  the  mercantile 
meaning  of "  good  "  and  "  fine, "  as  applied  to 
barley,  yet  they  could  not  go  further  and 
find  that  the  parties  did  not  understand 
each  other.  The  question  whether  there 
was  a  sufficient  acceptance  was  a  ques- 
tion to  be  determined  by  the  court  upon 
a  proper  construction  of  tiie  letters, 
Parke, B.,  saying:  "The  law  I  take  to  be 
this:  that  it  Is  the  duty  of  the  court  to 
construe  all  written  instruments.  If  there 
are  peculiar  expressions  used  in  them, 
which  have.  In  particular  places  or  trades, 
a  known  meaning  attached  to  them,  it  is 
for  the  Jury  to  say  what  Is  the  meaning  of 
such  expressions,  but  for  the  court  to  de- 
cide what  Is  the  meaning  of  the  contract. " 
So,  as  was  said  by  Shaw,  C.  J.,  in  Eaton 
T.  Smith,  30  Pick.  160,  (quoting  again 
from  the  Encyclopedia:)  "When  a  new 
and  unusual  word  is  used  in  a  contract,  or 
when  a  word  is  used  In  a  technical  or  pe- 
culiar sense,  as  applicable  to  any  trade  or 
branch  of  business,  or  to  any  particular 
class  of  people,  it  is  proper  to  receive  evi. 
dence  of  usage  to  explain  and  illustrate  it, 
and  that  evidence  is  to  be  considered  by  the 
Jury ;  and  the  province  of  the  court  will 
then  be  to  instruct  the  Jury  what  will  be 
the  legal  effect  of  the  contract  or  instru- 
ment as  they  shall  find  the  meaning  of  the 
word  modified  and  explained  by  the 
usage."  It  seems  to  ns.  therefore,  that 
the  circuit  Judge  erred  when  he  instructed 
the  Jury  that  while  a  Belgian  block  was 
nc)t  a  dimension  stone,  if  that  word  Is  to 
he  Interpreted  in  Its  technical  sense,  yet 
the  question  for  the  Jury  to  determine  In 
this  case  was  whether  the  term  "dimen- 
sion stone"  was  used  In  tblscontract  in  its 
ordinary  technical  sense,  or  In  some  other 
sense.  The  written  contract  showed  what 
terms  had  been  used  by  the  parties,  and, 
In  view  of  the  fact  that  one  of  those 
terms— "dimension  stone"— was  a  term  of 
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art,  the  only  qaestlon  for  the  Jury  was, 
wfaat  was  the  meaning  of  that  term  In 
the  art  to  wbluh  it  applied,  and  not 
(vhether  the  parties  used  that  term  in  a 
tense  different  from  that  which  it  ordina- 
rily bore.  This  would  beallowlnga  party, 
by  parol  evidence,  to  prove  that  the  un- 
derstanding between  the  parties  was  dif- 
ferent from  that  which  the  terms  they 
have  used  ordinarily  and  properly  im- 
port, which  is  nut  permissible,  as  It  would 
be.  In  effect,  varying  the  terms  of  a  writ- 
ten contract  by  parol.  See  De  Camps  r. 
Carpln,  19  S.  C.  121.  We  must  look  alone 
to  the  written  contract  for  the  words 
used  by  the  parties,  and,  where  some  of 
the  words  are  terms  of  art,  It  is  for  the 
Jury  to  say,  from  the  testimony  adduced, 
what  is  the  proper  and  technical  significa- 
tion of  such  terms,  and  there  the  province 
of  the  Jury  terminates,  and  it  is  for  the 
court  to  determine  the  true  construction 
of  the  contract,  reading  the  terms  of  art 
used  therein  In  the  sense  as  thus  ascer- 
tained by  the  Jury.  JLSut  the  Jury  are  not 
at  liberty  to  say  that,  though  the  words 
used  by  the  parties  properly  mean  one 
thing,  yet  the  evidence  shows  that  the 
parties  intended  them  to  mean  something 
else;  for  that  would  permit  the  Jury  to 
substitute  for  the  words  actually  used  by 
the  parties  other  words  which  they  have 
not  used.  In  this  case  both  of  the  parties 
who  were  active  in  making  this  contract 
were  quarry-raen,  with  considerable  ex- 
perience In  the  business,  and,  when  they 
used  a  terra  of  art.  It  must  be  presumed 
that  they  used  It  in  its  technical  sense,  and 
as  it  wonld  ordinarily  be  understood  by 
quarry-men,  and,  in  the  absence  of  any- 
thing In  the  contract  Itself  indicating  that 
they  Intended  to  use  that  term  in  any 
other  or  broader  sense,  this  presumption 
Is  conclusive.  The  Judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court 
be  reversed,  and  the  case  be  remanded  to 
that  court  for  a  new  trial. 

McOowAN,  J.,  concurs. 

<S4  8.  C.  85)  

SUMBRBL,  T.  SUMKREL,  et  al. 

SAMK  v.  SnMBRKL. 

{Supreme  Court  oj  South  CaroUna.    March  U, 
1891.) 

Dbvisb  in  Libu  of  Dowxb. 
1.  Testator  died  seised  of  land  worth  t5,000, 
and  of  personalty  valued  at  the  same  sum,  leaving 
as  bis  heirs  bis  wife  and  his  brothers  and  sisters. 
The  only  provision  made  for  the  wife  in  the  will 
was  an  annuity  of  t60,  and  a  direction  that  she 
be  supported  on  the  homestead  by  the  sister  to 
whom  It  was  devised.  The  balance  of  his  land 
he  directed  to  be  sold,  the  proceeds  to  be  divided 
equally  among  his  brothers  and  sisters.  Held, 
that  the  acceptance  by  the  wife  of  the  provisions 
in  the  will,  which  were  not  expressly  declared 
to  be  in  lieu  of  dower,  will  not  bar  her  from  as- 
serting her  dower  right  in  the  land,  as  the  be- 
quest in  her  favor  ana  her  claim  for  dower  are 
not  80  manifestly  repugnant  that  they  cannot 
stand  together. 

8.  The  fact  that  testator,  daring  his  last  ill- 
ness, in  consideration  of  ''servloes  rendered," 
conveyed  a  part  of  his  land  to  a  daughter  of  his 
'  wife  by  a  former  marriage,  cannot  be  regarded 
as  expressive  of  an  intention  by  testator  to  ex- 
clude his  wile's  right  of  dower,  and  will  not  ea- 
toD  her  from  asserting  it. 


Appeal  from  common  pleas  circuit  conrt 
of  Laurens  county;  Norto.n,  Judge. 

Ball  Jk  Ball,  for  appellants.  N.  S.  Har- 
ris, for  respondent. 

McItbu,  J.  These  two  cases,  involving 
substantially  the  same  facts  and  depend- 
ing upon  the  same  principles  of  law,  were 
beard  and  will  be  considered  together. 
They  were  commenced  originally  In  the 
court  of  probate,  and  the  purpose.  In  each 
case,  was  to  obtain  dower  for  the  peti- 
tioner oat  of  a  tract  of  land  In  possession 
of  thedefendants, respectively.  Itappears 
that  James  Snmerel,  who  was  the  hus- 
band of  the  petitioner,  after  having  duly 
made  and  executed  his  last  will  and  testa- 
ment, died  leaving  no  children,  but  leav- 
ing, as  his  heirs  at  law,  his  widow,  the 
petitioner,  and  several  brothers  and  sis- 
ters. The  testator  provided  as  follows 
for  bis  widow,  in  the  third  clause  of  bis 
will:  "I  will,  constitute,  and  appoint 
Thos.J.  Weathers  my  lawful  agent  to 
come  Into  my  homestead,  consisting  of 
two  hundred  and  ten  acres,  more  or  less, 
and  take  charge  of  the  same,  and  work  it 
to  the  best  advantage.  I  further  will  and 
request  that  my  beloved  wile,  Elizabeth  J. 
Humerel,  remain  at  same  homestead,  and 
that  the  said  Thomas  J.  Weathers  board 
and  clothe  her  as  long  as  shemayllve;  the 
said  Thomas  J.  Weathers  to  pay  all  neces- 
sary expenses  of  my  wife,  including  medi- 
cine, medical  attention,  and  nursing,  oat 
of  the  proceeds  of  said  farm.  I  further  will 
and  bequest  that  Thos.  J.  Weathers  pay 
my  beloved  wife  sixty  dollars  annually, 
as  long  as  she  may  live,  to  have  and  dis- 
pose of  as  she  may  desire,  in  the  event  of 
the  death  of  Thomas  J.  Weathers  piior 
to  the  death  of  my  beloved  wife.  Elizabeth 
J.  Sumerel,  I  make,  constitute,  and  ap- 
point her  my  lawful  agent  to  select  such 
person  or  persons  as  tennnts,  as  she  may 
think  best."  By  the  fifth  clause  of  the 
will  this  homestead  tract  of  land,  after  the 
death  of  petitioner,  was  given  to  Thomas 
J.  Weathers,  Frances C.  Weathers,  and  chil- 
dren, in  fee-simple.  The  testator  left 
at  his  death  two  other  tracts  of  land,  one 
known  as  the  "  Ben  Jones  Place, "  and  the 
other  as  the  "Cunningham  Place."  and 
personal  estate  of  the  value  of  about  f5,- 
UOO,  all  the  real  estate  being  valued  at 
about  the  same  amount.  In  the  fourth 
clause  of  the  will  thetestatordlrected  that 
his  brother  William  Sumerel  take  charge 
of  the  remainder  of  his  lands,  not  embraced - 
in  the  homestead  tract,  rent  them  ont  for 
12  months,  collect  the  rents,  and.  after 
paying  expenses, divide  theproceedsequal- 
ly  among  T.  J.  Sumerel,  T.  C.  Sumerel, 
William  Sumerel,  M.  A.  Sumerel,  and  Em- 
ma O.  Johnson,  who  seeni  to  be  testa- 
tor's brothers  and  sister;  the  other  sister, 
Mrs.  Weathers,  having  been  provided  for 
as  above  stated.  By  the  sixth  clause  of 
the  will.  T.  C.  Sumerel  and  William  Sum- 
erel were  directed  to  sell  the  lands  other 
than  the  homestead ;  and  by  the  seventh 
clause  the  remainder  of  the  property  not 
otherwise  disposed  of  was  directed  to  be 
sold,  and  the  proceeds  divided  equally 
among  T.  J.  Sumerel.  T.  C.  Sumerel,  Will- 
iam Sumerel,  M.  A. Sumerel, and  Emma  O. 
Johnson.     Soon   after  the  death  of  tb* 
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lecitator,  the  Ben  Jones  place  and  the 
Cunningham  place  were  sold,  the  former 
having  been  bought  by  T.  C.  Sumerel,  T. 
J.  Sumerel,  and  Wllllain  M.  Sumerel.  and 
the  latter  by  M.  A.  Sumerel;  and  it  is  out 
ot  these  two  tracts  of  land  that  the  peti- 
tioner now  claims  dower.  It  seems  also 
that  the  testator  had  also  owned  another 
tract  of  land,  known  as  the  "Blakely 
Tract,"  which,  during  his  last  illness,  he 
conveyed  tu  Mrs.  Sanders,  a  child  of  the 
petitioner  by  a  former  marriage,  by  a  deed 
which, recites,  as  the  consideration,  "nat- 
ural affection  and  services  rendered."  It 
fnrtber  appears  that  the  petitioner  had  a 
separate  estate,  consisting  of  a  tract  of 
laud. for  the  rent  of  which  she  claimed  and 
received  payment  from  the  estate  of  her 
deceased  husband,  upon  a  final  settlement 
of  that  estate.  It  seems  also  that,  short- 
ly after  the  death  ot  testator,  all  of  his 
heirs  at  law  executed  a  paper,  under  seal, 
whereby  they  approved,  indorsed,  and  ac- 
cepted the  provisions  contained  in  the  will, 
and  bound  themselves  forever  to  abide  by 
the  same.  The  Judge  of  probate,  by  bis 
decree,  determined  that  the  petitioner  bad 
acceptetl  the  provision  made  for  her  iu  the 
will  of  her  deceased  husband ;  but  as  the 
same  was  not  made  expressly  in  lieu  ot 
dower,  nor  was  there  any  nianlfest  Impli- 
cation thatBuch  was  the  Intention  of  the 
testator,  such  provision,  and  her  accept- 
ance ot  the  same,  did  not  bar  her  right  ot 
dower.  He  therefore  rendered  a  decree 
allowing  her  claim  of  dower  In  both  ot  the 
said  cases.  Ffom  this  decree  the  defend- 
ants appealed  to  the  circuit  court,  where 
the  deci-ee  of  the  Judge  of  probate  was 
affirmed. 

The  defendants  now  appeal  from  the 
Judgment  of  the  circuit  court  upon  the 
several  grounds  set  out  in  the  record, 
which  It  is  unnecessary  to  repeat  here,  as 
the  only  question  presented  is  whether 
the  petitioner,  by  accepting  the  provision 
made  for  her  In  the  will,  has  barred  her 
claim  of  dower.  The  right  of  dower  be- 
ing an  estate  which  vests  hi  the  wife  im- 
mediately upon  the  death  ot  the  husband, 
over  which  he  can  exercise  no  control 
whatever,  either  by  will  or  otherwise,  It 
follows  necesHarlly  that  no  provision 
which  he  may  make  in  his  will  can,  of  it- 
self,  defeat  the  claim  of  dower,  vvhere, 
however,  the  husband  has,  either  in  ex- 
press terms,  or  by  necessary  implication, 
declared  that  the  provision  made  tor 
his  wife  is  intended  to  be  in  lieu  of  her 
claim  ot  dower,  then  a  case  of  election  is 
presented,  and,  if  the  wife  accepts  the 
provision  made  for  her  in  the  will,  her 
claim  of  dower  Is  defeated,  not  by  the  act 
of  her  husband,  but  by  her  own  act.  In 
such  a  case  she  cannot  take  both,  and 
therefore.  If  she  elects  to  accept  the  pro- 
Tisions  of  the  will,  she  thereby  renounces 
her  claim  of  dower.  But,  as  the  husband 
has  no  power  to  dispose  of  his  wife's  es- 
tate of  dower,  the  presumption  always  is 
that,  when  he  makes  a  devise  of  real  es- 
tate, such  devise  is  subject  to  the  wile's 
right  of  dower,  and  hence  the  burden  is 
upon  thpse  who  seek  to  deprive  her  ot 
such  right  to  show  that  the  terms  of  the 
will  are  such  as  necessarily  Imply  that  the 
Intention  was  that  she  should  not  take 


both  dower  and  the  provision  Biade  tor 
ber  in  the  will. 

Inasmuch  as  It  is  manifest  that  the  will 
now  under  consideration  contains  no  ex- 
press declaration  that  the  provision  there- 
in made  for  testator's  wife  was  intended 
to  be  in  lieu  of  dower,  the  inquiry  is  nar- 
rowed down  to  the  question  whether  such 
intention  must  necessarily  be  inferred 
from  a  consideration  of  all  of  the  provis- 
ions ot  the  will,  read  in  the  light  of  the 
circumstances  surrounding  the  testator 
at  the  time.  The  test  of  this  is  said.  In 
Hair  V.  Goldsmith,  22  S.  C.  566,  and  ap- 
proved in  Callahan  v.  Robinson,  30  S.  C. 
'^54,  9  S.  E.  Rep.  12H,  to  be  whether  the 
provision  in  the  will  and  the  claim  of 
dower  are  so  manifestly  repugnant  that 
they  cannot  stand  together.  Testing  this 
case  by  this  rule,  we  see  no  repugnancy 
whatever.  The  allowance  ot  the  claim  of 
dower  will  not  prevent  any  of  the  devises 
contained  in  the  will  from  taking  effect; 
indeed,  the  only  possible  effect  it  could 
have  upon  any  ot  the  devises  would  he  to 
reduce  their  value,  and  that  has  never  been 
held  sufficient  to  warrant  an  Inference 
that  the  intention  was  to  exclude  the 
right  of  dower,  for  that  happens  in  every 
case  where  dower  is  allowed.  See  Whll- 
deu  V.  WhIIden,  Riley,  208:  Braxton  v. 
Freeman,  6  Rich.  Law,  36.  87.  The  Inten- 
tion to  exclude  the  right  of  dower  cannot 
be  inferred  from  the  fact  that  the  devisees 
take  as  tenants  in  common,  as  in  Hair  v. 
Goldsmith,  22  S.  C.  506,  for  they  do  not  so 
take  under  this  will.  Nor  can  it  be  in- 
ferred from  the  direction  to  sell  the  lands 
out  of  which  dower  is  claimed.  Adsit  v. 
Adsit,  2  Johns.  Ch.  448;  French  v.  Da  vies, 
2Ves.  Jr.  572;  Gordon  v.  Stevens,  2  Hill. 
Eq.  46.  Nor  can  it  be  inferred  from  the  fact 
that  it  would  disturb  the  scheme  of 
equality,  as  in  Callahan  v.  Robinson,  30 
S.  C.  249,  9  S.  E.  Rep.  120,  (which  the  ma- 
jority of  the  court  in  that  casefound  man- 
ifested in  the  will.)  for  here  the  will  shows 
no  such  scheme,  except  as  to  the  distribu- 
tion ot  the  proceeds  of  the  property  di- 
rected to  be  sold,  which,  under  the  au- 
thorities above  cited,  (Gordon  v.  Stevens 
and  Adsit  v.  Adsit.)  must  be  regarded  as 
a  sale  subject  to  claim  of  dower.  The  fact 
that  the  widow,  along  with  the  other 
heirs,  signed  a  paper  agreeing  to  accept 
the  terms  of  the  will,  and  binding  them- 
selves to  abide  by  its  provisions,  certainly 
cannot  affect  the  question  under  consid- 
eration. If,  as  we  have  seen,  the  claim  of 
dower  Is  not  Inconsistent  with  or  repug- 
nant to  the  terms  of  the  will,  the  assertion 
of  such  claim  cannot  be  regarded  as  any 
violatinn  of  such  agreement.  Indeed,  that 
agreement  simply  bound  the  parties  not 
to  contest  the  will,  but  to  abide  by  its 
terms,  which,  ot  course,  meant  as  those 
terms  should  be  properly  construed,  and, 
as  the  proper  construction  Is  not  incon- 
sistent with  the  claim  ot  dower,  the  asser- 
tion of  such  claim  Is  in  no  way  inconsist- 
ent with  the  terms  of  the  agreement. 

We  think  also  the  conveyance  of  the 
tract  of  land  to  Mrs.  Sanders,  the  daugh- 
ter of  the  petitioner  by  a  former  marriage, 
cannot  possibly  affect  the  question  of  the 
widow's  right  to  the  dower.  The  deed 
was,  in  part  at  least,  based  upon  a  valu- 
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able  conBideration,—''fier vires  rendered," 
—and  there  is  not  a  word  in  it  which 
affords  the  slightest  indication-  that  it 
was  prompted  by  a  desire  to  afford  com- 
pensation for  the  riffht  of  dower.  So  that, 
even  il  the  deed  had  been  purely  volun- 
tary, we  do  not  see  bow  it  could  be  re- 
garded as  expressive  of  any  intention  on 
the  part  of  the  testator  to  exclude  his 
wife's  right  of  dower,  indeed,  we  are  un- 
able to  find  anything  whatever,  either  In 
the  terms  of  the  will,  or  the  surrounding 
circumstances,  which  would  warrant, 
much  less  necessarily  imply,  that  the 
provision  made  for  the  wife  in  the  will 
was  intended  to  be  lieu  of  her  dower. 
The  testator  left  no  children,  and  the 
only  objects  of  bis  bounty  were  his  wife 
and  his  brothers  and  sisters,  and  yet  he 
gives  no  property  whatever,  in  kind,  to 
,his  wife,  who  must  naturally  be  asHumed 
tn  be  the  principal  object  of  his  bounty, 
and  the  only  provision  made  for  her  Is  In 
tlie  nature  of  an  annuity,  which,  notwith- 
standing ihe  fact  that  she  owned  a  small 
separate  estate,  certainly  cannot  be  re- 
garded as  sufficient  to  r«Hiuire  the  inference 
that  such  provision  was  Intended  to  be 
in  lieu  of  dower.  The  judgment  of  this 
court  is  that  the  judgment  of  the  circuit 
conrt,  in  each  of  the  cases  above  stated, 
be  afUrmed. 

McGowAN,  J.,  concurs. 


.  <34  S.  C.  9») 

UuDGENS  et  a/. 


V.  SOLLfVAN. 


Ex  parte  Chappell. 

{Supreme  Court  of  Smith  CaroUna.    Marcb  18, 
1891.) 

ADMINISTRATORa — LaCBBS  —  PeRSOKAI.  LIABOJTT. 

1.  Where  plaintiff,  in  an  action  tried  be- 
fore a  referee,  dies  shortly  after  a  report  in  his 
favor,  the  failure  of  plaintiff's  administrator  to 
bring  the  case  to  a  hearing  for  five  years  after 
the  report  was  Bled  is  notsuch  negligence  as  will 
render  him  personally  liable  for  the  debt,  in  the 
alisenc"  of  evidunue  showing  that  the  delay  was 
caused  by  the  laches  of  the  administrator  or  his 
attorney. 

2.  A  debt  contracted  br  an  ezecntor  for  the 
bene&t  of  bis  estate  is  bis  personal  debt;  and 
00  the  executor's  insolvency  the  creditor  cannot 
subject  to  his  claim  the  assets  of  the  estate  in  the 
hutds  of  the  legatees,  unless  he  can  show  that 
the  estate  is  indebted  to  the  executor;  and  hence, 
on  the  creditor's  death,  a  delay  by  his  adminis- 
trator in  bringing  an  action  against  the  legatees 
until  after  the  statute  of  limitations  has  run  is 
harmless,  and  does  not  render  him  personally 

.  liable  for  the  debt 

Appeal  from  common  pleas  circuit  court 
of  Laurens  countj';  Nohton,  Judge. 

Uiiskell  &  Dial,  for  W.  T.  Chappell,  peti- 
tioner. Ball  &  Watta  and  Irvine  &  Moo- 
nejr,  for  respondents. 

McIvER,  J.  The  principal  case,  in  which 
this  petition  was  filed  ia  re,  was  Instituted 
in  the  court  of  probate  by  certain  judg- 
ment creditors  of  C.  P.  Sullivan  against  his 
administrator  and  heirs  at  law,  for  the 
purpose  of  ot)tainlng  an  accounting  from 
the  administrator  and  a  settlement  of  the 
.  estate.  The  main  purpose  of  the  proceed- 
'ing  by  the  appellant  was  to  hold  Jared  D. 
Sullivan,  an  administrator  of  C.  P.  Sulli- 


van, liable  for  a  claim  in  favor  of  said  C 
P.  Snlilvan  against  William  Yonng,  exec- 
ator  of  Samuel  Toung,  open  the  ground 
that  be  had  not  used  doe  diligence  in  en- 
forcinjg  the  same.  It  seems  that  (X  P.  Sol- 
livan  commenced  an  action  In  January, 
1876.  against  William  Yonng,  as  executor 
of  Samuel  Young,  to  recover  the  amount 
due  him  for  professional  services  rendered 
said  William  Young,  as  executor  as  afore- 
said. The  case  was  referred  to  a  referee, 
who  filed  his  report  on  the  13th  of  June, 
1876,  recommending  judgment  in  favor  of 
Sullivan  for  the  sum  of  f  1.895.  On  the  27 tb 
of  July,  1876,  C.  P.  Sullivan  departed  this 
life  Intestate,  and  on  the  2d  of  September, 
1876,  letters  of  administration  upon  his  per- 
sonal estate  were  duly  granted  to  Jared 
D.  Sullivan,  one  of  the  defendants  herein, 
who  was  thereafter  duly  substituted  In 
place  of  hie  Intestate  as  plaintiff  in  said 
action  against  William  Young,  as  execu- 
tor as  aforesaid.  Exceptions  seem  to  ha  ve 
been  filed  to  the  report  of  the  referee, 
which,  however,  were  not  heard  until  the 
28th  of  February,  1882,  when  the  same 
were  overruled,  and  the  report  was  con- 
firmed. In  the  mean  time,  to-wit,  ou  the 
7th  of  April,  1876,  the  said  William  Young 
had  conveyed  to  Mary  Y.  Oarlington  and 
George  F.  Young,  grandchildren  of  the 
said  tJaniuel  Young,  all  of  his  real  estate, 
in  satisfaction  of  legacies  to  them,  which 
had  been  charged  on  the  said  real  estate. 
It  seems  that  Samuel  Young  died  in  1865, 
seised  and  possessed  of  a  very  large  estate, 
both  real  nud  personal,  all  of  which  be 
gave  to  his  son,  the  said  William  Young, 
charged,  however,  with  the  payment  of 
the  legacies  to  his  two  grandchildren,  as 
above  stated.  It  appears  also  that  the 
large  personal  estate  given  to  the  execu- 
tor, William  Young,  was  either  wasted 
or  dissipated  by  the  executor,  who  became 
entirely  Insolvent,  but  at  what  time  is  not 
stated,  though  It  Is  to  be  Inferred  that  he 
became  Insolvent  before  April,  1876,  when 
he  conveyed  the  real  estate  to  the  two 
grandchildren,  as  the  testimony  Is  that 
the  value  of  the  real  estate  was  not  suffi- 
cient to  pay,  in  full,  the  legacies  to  the 
grandchildren.  It  further  appears  that, 
some  time  In  1886.  the  defendant,  Jared  D. 
Sullivan,  as  administrator  of  C.  P.  Sulli- 
van, commenced  an  action,  as  we  un- 
derstand It,  against  the  legatees  under  the 
will  of  Samuel  Young,  to  whom  the  land 
had  been  conveyed  by  the  executor  In  sat- 
isfaction of  their  legacies,  for  the  purpose 
of  subjecting  the  land  to  the  payment  of 
the  judgment  recovered  by  the  adminis- 
trator of  C.  P.  Sullivan  against  William 
Young,  as  executor  of  Samuel  Young, 
which  action  was.  on  the  28th  of  Febru- 
ary, 1888,  dismissed  as  barred  by  the  stat- 
ute of  limitations.  Under  this  state  of 
facts, the  judge  of  probate  held  that  Jared 
D.  Sullivan,  as  administrator  of  C.  P.  Sul- 
livan, had  been  guilty  of  such  negligence 
in  enforcing  the  claim  of  his  intestate 
against  William  Yonng,  as  executor  of 
Samuel  Younir,  as  should  render  him  lia- 
ble for  the  full  amount  of  the  same,  and 
rendered  his  decree  accordingly,  which,  on 
appeal  tn  the  circuit  court,  was  reversed 
In  this  particular.  From  this  jadgment 
the   petitioner,  W.   T.  Chappell,  appeals 
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upon  the  several  grounds  set  ont  In  the 
record,  which  need  uut  be  stated  here,  as 
the  sole  question  is  whether  the  circuit 
Jud^e  erred  In  holding  that  there  was  no 
such  negligence  on  the  part  of  the  admin- 
istrator of  C.  P.  Sullivan  as  would  render 
him  liable  for  the  debt  in  question. 

It  will  be  observed  that  there  is  no  con- 
troversy as  to  the  facts  in  the  ca^e,  the 
difference  between  the  judge  of  probate 
and  the  circuit  Judge  being  In  the  infer- 
ence proper  tu  be  drawn  from  the  undis- 
puted facts,  and  hence  we  are  not  embar- 
rassed  by  the  rules  in  regard  to  concurrent 
or  contlii-ting  flndingfs  of  fact,  in  any  of  the 
stages  of  the  case  below,  but  are  entirely 
at  liberty  to  say  what  are  the  correct  lur 
ferences  to  be  drawn  from  the  undisputed 
facts.  Ashley  v.  Uolinan.  26  8.  C.  394.1 
The  judge  of  probate  seems  to  bare  been 
of  opioion  that  the  administrator  was 
guilty  uf  negligeni-e  in  two  respects:  (1) 
In  failing  to  bring  the  case  to  a  bearing 
promptly  after  the  report  was  filed;  (2) 
in  ncKlecting  to  commence  proceedings  to 
subject  the  lauds,  in  the  hands  of  the 
legatees,  to  the  payment  of  the  debt  due 
bis  Intestate,  within  due  time.  Aa  we 
have  seen,  a  period  of  upwards  of  Ave 
years  elapsfd  between  the  filing  of  the  re- 
port of  the  referee  and  the  hearing  of  the 
exceptions  thereto,  but  there  is  no  evidence 
tending  to  show  that  either  the  adminis- 
trator or  his  counsel,  whom  he  employed 
very  soon  after  he  took  charge  of  the 
estate,  giving  him  special  directions  to 
preps  the  collection  of  this  claim  against 
VMlliam  Young,  as  executor  of  Samuel 
Young,  were  in  any  way  responsible  for 
this  delay.  Unfortunately,  experience 
teaches  us  that  such  delays  are  not  un- 
common,— in  fact,  have  passed  into  a 
proverb, — and  we  agree  with  the  circuit 
judge  that  such  delay,  without  some  evi- 
dence tending  to- show  that  it  was  caused 
by  the  laches  of  the  party  or  bis  attorney, 
is  not  sufHcient  to  fix  upon  the  adminis- 
trator Bxirh  negligence  as  would  render 
bim  chargeable  with  the  debt. 

As  to  the  second  ground  upon  which  the 
charge  of  negligence  is  based,  we  agree 
with  the  circuit  judge.  It  is  more  than 
doubtful  whether  the  administrator,  even 
by  the  promptest  action,  could  have  suc- 
ceeded In  making  thelegatees  liable.  This 
never  was  a  debt  of  the  testator,  but  was 
a  debt  of  bis  executor,  individually, 
which  neither C.  P.  Sullivan  nor  his  admin- 
istrator could  have  fixed  upon  the  assets 
ot  the  estate  uf  Samuel  Young,  except  un- 
der circumstances  not  shown  to  exist  in 
this  case,  and  which  probably  never  could 
have  been  shown.  The  debt  in  question 
arose  out  of  a  contract  between  Sullivan 
and  William  Young,  and  the  undoubted 
general  rule  is  that  the  creditor  can  look 
alone  to  him  with  whom  he  has  contract- 
ed for  the  payment  of  his  debt.  As  is  said 
In  Guerry  v.  Capers,  Bailey,  Eq.  159:  "Per- 
sons dealing  with  the  executor  can  there- 
fore have  no  right  to  look  to  the  estate 
for  remuneration,  except  In  an  extraordi- 
nary case;"  and  that  exception  is  stated, 
in  a  subsequent  part  of  the  opinion,  in 
these  words:  "As  a  general  guide,  it  may 
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belaid  down  that  whenever  the  trustee,, 
if  he  had  paid  the  debt  out  of  his  own  funds, 
woaldbein  advance  to  the  truet-estate, 
and  would  be  entitled  to  be  reimbursed  out 
of  It,  his  creditor  may,  if  the  trustee  Is  in- 
solvent, be  allowed  to  take  bis  place,  and 
be  paid  out  of  the  estate,  to  the  same  ex- 
tent. This  constitutes,  however,  the  only 
exception  to  the  general  rule  which  we 
are  prepared  to  recognlie."  In  that  case 
the  executor  had  wasted  the  income  of  the 
estate,  leaving  a  large  balance  due  by  bim 
on  that  account,  and  the  effort  was  to 
subject  the  remaining  assets  of  the  estate 
to  the  payment  of  certain  debts  contracted 
by  the  executor  for  the  t>eneflt  of  the 
estate;  and  it  was  held  that  the  creditors 
must  look  to  the  executor  with  whom 
they  had  contracted,  there  being  no  evi- 
dence that  the  executor  bad  ever  been 
In  advance  to  the  estate,  but  the  contrary 
being  the  fact.  In  Manlganlt  v.  Deas,  BSi- 
ley,  Eq.  278,  a  similar  effort  was  made, 
and  the  court  there  held :  "As  a  general- 
rule,  the  Income  of  the  estate  Is  the  fund 
for  current  expensed.  This  fund  In  the 
bands  of  the  executrix  Is  that  to  which 
the  creditor  may  have  the  right  to  look 
for  payment,  and  in  some  cases  be  may 
have  the  aid  of  the  court  to  make  it  avail- 
able to  him.  But  before  he  could  make  a 
fund  ont  of  the  bands  of  the  executrix,  or 
the  capital  of  the  estate,  liable,  he  must 
show — First,  the  necessity  of  the  debt  for 
the  trust-estate;  secondly,  that  the  ex- 
ecutrix has  no  funds  of  the  estate  in  her 
hands;  and,  thirdly,  her  insolvency."  As 
in  that  case  the  creditors  failed  to  show 
that  the  executrix  had  no  fnnds  of  the 
estate  in  her  hands,  but.  on  the  contrary. 
It  appeared  that  she  was  largely  in  arrear 
to  her  testator's  estate,  it  was  held  that 
the  creditors  must  look  to  her  for  pay- 
ment, and  not  to  the  estate  ot  her  testa- 
tor. So,  also.  In  Uenshaw  v.  Freer,  Bai- 
ley, Eq.  30«,  it  was  held  that,  where  serv- 
ices have  bef-n  rendered  to  an  estate,  under 
a  contract  with  the  executor,  the  cred- 
itor cannot  demand  payment  outof  the  es- 
tate, even  though  the  executor  is  insolvent, 
unless  he  shows  that  the  executor  is  not 
in  debt  to  the  estate.  The  principles 
upon  which  these  cases  rest  have  been 
recognized  and  followed  In  a  number  of 
subsequent  cases,  cited  in  a  note  to  the 
case  of  Guerry  v.  Capers,  snpra,  as  report- 
ed in  the  second  edition  of  Bailey's  Equity 
Reports.  Applying  these  principles  to  the 
case  under  consideration,  it  seems  quite 
clear  that  the  administrator  of  C.  P.  Sulli- 
van could  not  have  recovered  in  his  ac- 
tion against  the  legatees  above  referred 
to,  even  if  it  had  been  commenced  in  time 
to  avoid  the  bar  of  the  statute  of  limita- 
tions, and  bence,  if  there  was  any  negli- 
gence in  commencing  that  action,  it  was 
harmless;  for  while  the  contract  out  of 
which  the  debt  arose  might  have  been  one 
tor  the  benefit  ot  the  estate  of  the  testa  tor, 
Samuel  Young,  and  while  it  did  appear 
that  the  executor,  William  Young,  was 
Insolvent,  yet  the  other  essential  element 
— that  the  executor  ever  had  been  in  ad- 
vance to  the  estate — was  not  only  entirely 
lacking,  but  the  testimony  affords  good 
reason  to  believe  that  he  was  always  in 
arrear.    The  judgment   of   this  court  la 
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that  the  Judgment  ot  the  circoit  court  be 
affirmed. 

McOowAN,  J.,  concurs. 


(84  S.  C.  77) 


Habdin  v.  Habdht. 


(Sumreme  Court  of  South  Carolina.    March  IS, 
1891.) 

APPBAI.— UOBTSAOES— FORBCLOBUKB  —  RBHTS  AND 

Pbofits — Receivkrs. 

1.  In  a  suit  to  foreclose  a  mortgage  the  pe- 
tition alleged  the  insufficiency  of  the  mortgaged 
premises  to  satisfy  plaintifr's  debt,  and  the  in- 
solvency of  the  mortgagor,  and  prayed  that  a 
receiver  be  appointed  to  talie  the  rents  and 
profits  pending  the  litigation  and  pay  them  to  the 
plaintiff  upon  foreclosure.  The  matter  viras  re- 
ferred, and  the  referee  found  the  facts  as  alleged 
in  the  petition,  and  the  court,  by  its  decree,  con- 
firmed the  petition  and  appointed  the  receiver. 
Held,  that  defendant  may  appeal  from  this  de- 
cree, though  he  tooli  no  exception  to  the  referee's 
retwrt,  as  it  settles  plaintiff's  right  to  have  a  re- 
ceiver, with  which  the  referee  had  nothing  to  do. 

SI.  Since,  under  the  laws  of  South  Carolina, 
the  mortgagee  has  no  title  to  land  of  which  the 
iitort^a|;or  is  in  possession,  but  only  a  iien  there- 
un^  limited  by  the  terms  of  the  mortgage,  where 
there  is  nothing  in  the  mortgage  extending  his 
lien  to  the  rents  and  profits,  he  is  not  entitled  to 
the  appointment  of  a  receiver  of  such  rents  and 
profits,  pending  foreclosure  proceedings,  under 
Code  8.  C.  (  2M,  authorizing  the  appointment  of 
a  receiver  bisfore  judgment  on  the  application  uf 
a  party  who  has  established  an  apparent  right 
to  property,  the  subject  of  the  action,  in  the  pos- 
session of  the  adverse  party,  which  property,  or 
its  rents  and  profits,  are  In  danger  of  being  lost 
or  materially  injured. 

Appeal  from  common  pleas  circuit  court 
of  CliHBter  county ;  Norton,  Judge. 

Sanders  <ft  Sli/th,  for  appellant.  Barber 
A  JHnaea,  for  re8p<mdent. 

McIyer,  J.  Tbe  action  In  this  case  was 
commenced  on  the  5tb  of  February,  1M)0, 
to  f<irecIo8e  a  mortftaKcon  real  eutate  \s,\\- 
en  to  secure  tbe  payment  of  tbe  piircbase 
money  of  the  same.  Tbe  complaint  was 
In  the  usual  form  and.  In  addition  thereto, 
contained  the  allcKatlons  that  the  mort- 
gaged premises  were  totally  Inadecjnate 
to  satisfy  plaintiff's  demand,  and  that  de- 
fendant had  nothing  to  enable  her  to  re- 
spond to  a  Judgment  for  the  balance,  and, 
in  addition  to  the  usual  demand  for  relief, 
tbe  plaintiff  demanded  "such  an  order  us 
would  protect  tbe  premises,  and  secure  to 
bim  tbe  'results'  [probably  a  misprint 
for 'rents']  and  protits  pending  the  liti- 
gation." The  defendant  answered,  set- 
ting up  various  defenses,  including  a  gen- 
eral denial  ot  the  allegations  contained  in 
tbe  complaint.  On  tbe  10th  ot  March, 
1890,  notice  was  served  on  defendant  that, 
at  the  ensuing  term  ot  tbe  court,  an  appli- 
cation would  be  made  for  the  appoint- 
ment ot  a  receiver,  based  upon  the  plead- 
ings, certain  affidavits  and  tbe  mortgage, 
copies  of  which  were  served  with  tbe  no- 
tice, and  the  deed  of  23d  of  February,  1887, 
conveying  the  premises  from  the  plaintiff 
to  tbe  defendant,  upon  tbe  ground  that 
the  mortgaged  premises  are  in  the  posses- 
sion ot  the  defendant ;  that  tbe  same  are 
totally  Insufficient  to  pay  tbe  amount  dne 
the  plaintiff;  and  that  defendant  has  no 
other  property  out  of  which  the  mortgage 
debt  can  be  satisfied.    Tbe  affidavits  are 


all  set  out  in  the  case,  and  tend  to  show 
that  tbe  defendant  is  insolvent,  and  that 
the  mortgaged  premises  are  not  sufficient 
to  satisfy  the  mortgage  debt.  This  mo- 
tion was  heard  by  his  honor.  Judge  Nob- 
ton,  who  granted  an  order  appointing  a 
receiver  ot  the  rents  and  protits  of  the 
mortgaged  premises,  and  directing  tbe  de- 
fendant to  turnover  to  tbe  receiver  said 
rents  and  protits.  The  issues,  both  of  law 
and  fact,  were  referred  to  a  referee,  and, 
at  the  trial  before  bIm,  tbe  platutiff  estab- 
lished each  and  every  allegation  In  bis 
complaint;  and,  the  defendaut  having  ot- 
tered no  evidence,  the  case  was  submitted 
to  the  referee  without  argument,  who 
flietl  his  report,  to  which  no  excei>tioQS 
were  taken,  and  upon  this  rvport  Judge 
Wallace:  rendered  judgment  (ol  foreclos- 
ure, we  presume,  though  it  is  not  si>  stated 
in  the  case)  on  the  L'5th  of  June,  1890, 
which  contained,  among  other  things,  tbe 
following  provision:  "It  is  further  or- 
dered that  tbe  receiver  ot  the  rents  and 
proQts  of  tbe  said  premises,  pending  this 
litigation,  pay  such  sum  as  he  may  collect 
as  i-ents,  after  deducting  his  com  missions, 
to  the  plaintiff,  should  the  sum  rualixed 
from  tbe  sale  of  the  premises  be  InRutfi- 
cieut  to  satisfy  Ids  demands."  From  this 
Judgment,  as  well  as  from  the  interlocu- 
tory order  ot  Judge  Nouton  appointing  a 
receiver,  defendant  appeals  upon  tbe  sev- 
eral grounds  set  out  in  tbe  record,  which 
need  not  be  repeated  here. 

Before  proceeding  to  consider  the  merits 
of  this  appeal,  it  will  be  necessary  to  con- 
sider the  preliminary  objections  raised  by 
counsel  for  respondent,  the  first  of  which, 
however,  will,  in  our  Judgnient,  be  more 
appropriately  considered  in  connection 
with  the  merits,  and  will  therefore  be 
passed  over  tor  the  present.  Tbe  second 
is  that,  inasmuch  as  there  was  ni»  excep- 
tion taken  to  the  report  of  the  referee, 
there  could  be  no  appeal  taken  from  tbe 
final  decree  of  bis  honor.  Judge  Wallace, 
confirming  the  referee's  report.  However 
this  might  be,  if  the  present  appeal  under- 
took to  question  the  correctness  of  any  ot 
the  findings  ot  law  or  fact  by  the  referee, 
which  were  confirmed  hythe  circuit  Judge, 
it  need  not  be  considered.  Inasmuch  as  the 
appeal  imputes  no  error  In  this  respect, 
and  questions  only  the  right  to  have  a  re- 
ceiver appointed,  and  the  disposition  of 
the  rents  and  profits  collected  by  blm,— a 
matter  with  which,  so  tar  as  appears,  tbe 
referee  bad  nothing  whatever  to  do.  It 
seems  to  us,  therefore,  that  the  appeal  Is 
properly  before  us,  and  It  presents  sub- 
stantially but  a  single  questhm. — whether 
In  tbe  case,  as  made  by  tbe  plaintiff,  he 
was  entitled  to  an  order  for  the  appoint- 
ment of  a  receiver;  tor,  it  be  was,  then 
that  portion  ot  the  decree  ot  Judge  Wal- 
LACR  which  is  appealed  from  was  righ  t, 
but.  if  he  was  not.  then  It  was  erroneous. 

It  Is  well  settled  In  this  state  that  by  tbe 
act  of  1791,  as  It  has  been  construed  lb 
many  decisions,  which  are  so  well  known 
to  tbe  profession  as  to  render  It  unneces- 
sary to  cite  them,  the  relation  ot  mort- 
gagor and  mortgagee  Is  totally  different 
from  that  which  existed  at  common  law. 
By  our  law  a  mortgage  of  real  estate  Is 
not  a  conveyance  of  any  estate  whatever^ 
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bat  Is  Blmply  a  contract  whereby  the 
morteaKee  obtains  a  lien  on  the  propercy' 
mortKaxed  aH  a  uecurity  tor  the  paj'ment 
ot  a  debt.  The  mortgagor  still  remains, 
even  aftpr  cundltion  bi-ulcen,  the  owner  of 
tbe  DiortKaKed  premlHeR,  and  retains  all 
the  rights  incident  to  such  ownership, 
among  which  is  the  rip;bt  to  receive  the 
rents  and  profits,  while  the  raortjcngee 
simply  holds  a  lien  upon  the  property  to 
secure  the  payment  of  his  debt,  which  he 
may  enforce  in  any  of  the  modes  recog- 
nized bylaw;  but,  having  no  title  to  or 
ownership  of  the  mortgaged  premises,  he 
cannot  claim  any  oT  the  rights  incident  to 
such  a  relation.  His  rights  are  limited  by 
the  terms  of  the  contract  as  found  in  the 
mortgage. and  by  that  contract  he  simply 
has  a  lien  on  the  mortgaged  premises,  and 
that  he  may  enforce  in  any  proper  way, 
A  mortgage  on  real  estate.  In  the  nsual 
form,  gives  no  lien  upon  the  produce  of 
the  land;  for.  If  It  did,  then  no  one  could 
safely  buy  from  the  mortgagor  a  bale  of 
cotton,  or  any  other  produce  raised  upon 
the  mortgaged  premises,  as  it  might  be 
followed  into  the  hands  of  the  purchaser 
by  the  mortgagee  and  sold  under  his  lien. 
On  the  eontrary.,the  rule  is  well  stated  In 
the  quotation  from  Jones,  Mortg.  §  771, 
found  at  page  1S5,  In  the  case  of  Recder 
V.  Dargan,  16  S.  C.,  In  these  words:  "A 
mortgagee  has  no  specific  lien  upon  the 
rents  and  profits  of  the  mortgaged  land 
unless  he  has  in  the  mortgage  stipulated 
tor  a  specific  pledge  of  them  as  purt  of  his 
security.  He  lias  no  claim  upon  them  un- 
.  til  he  has  the  right  to  take  possession  of 
the  premises  under  the  mortgage."  It 
seems  to  us,  therefore,  that  the  question 
whether  the  mortgageecan,  before  or  pend- 
ing proceedings  for  foreclosure,  suliject  the 
rents  and  profits  of  the  mortgaged  prem- 
ises to  the  payment  of  bis  debt,  depends 
entirely  upon  the  contract  ot  the  parties, 
as  stated  in  the  mortgage.  If  there  is  a 
stipulation  therein  that  the  mortgagee 
shall  have  a  lien  upon  the  rents  and  prof- 
its, as  well  as  upon  the  land,  then  of 
course  such  lien  may  be  made  effective  i)y 
theappolntment  of  areceiver,  under  proper 
allegations  and  proofs;  but,  if  the  mort- 
gage contains  no  sucb  stipulation,  then 
the  mortgagee  has  no  higher  or  better 
claim  to  the  rents  and  profits  than  an  un- 
secured creditor  ot  the  mortgagor.  While 
the  authorities  elsewhere  seem  to  be  some- 
what confllrting  upon  this  point,  growing 
probably  out  of  the  failura  to  keepin  mind 
the  marked  distinction  between  tlie  nature 
and  effect  of  a  mortgage  at  common  law 
and  under  statutes  like  our  act  of  1791,  it 
seems  to  us  that  tbe  cases  In  this  state  are 
In  accord  with  the  view  herein  presented. 
The  case  of  Stoney  v.  Khultz,  1  Hill,  Eq. 
499,  Is  not  in  conflict,  for  there  the  mort- 
gagor was  out  of  possession,  and  hence, 
by  the  express  terms  of  the  statute,  tbe 
provisions  of  the  act  ot  1791  did  not  apply. 
It  is  true  that  Darqan,  (;h.,  in  Matthews 
V.  Preston,  6  Rich.  Eq.  307,  does  intimate 
that  where  the  mortgaged  premises  are  in 
the  occupancy  of  a  tenant,  under  a  lease 
trom  the  mortgagor,  the  mortgagee  may, 
by  proper  proceedings,  subject  the  rents 
due  l»y  such  tenant  to  the  payment  of  the 
mortgage  debt,  citing  tbe  case  of  Stoney 


T.  Sbultz,  supra,  wblcb,  ft9  we  bare  s^en, 
was  a  case  in  which  the  act  ot  179!  did  not 
apply ;  but  he  says  In  the  same  case  "that 
the  mortgagor  in  possession  is  not  lie  ble 
to  the  mortgagee  on  account  of  rents." 
And  again  he  says:  *'It  tbe  mortgagor  or 
the  assignee  of  the  equity  of  redemption 
have  tenants  in  popsession  of  the  mort- 
gaged premises,  paying  rent,  such  tenants 
may  be  brought  into  this  court,  and  be  re- 
quired to  pay  the  accruing  rents,  or  their 
rents  in  arrear,  tor  the  benefit  of  a  mort- 
gagee whose  security  from  the  mortgaged 
premises  is  inadequate.  But  I  am  aware 
of  no  case,  nor  have  I  been  able  to  find  a 
single  authority,  to  support  the  proposi- 
tion that  the  mortgagor  or  the  assignee 
of  his  equity  of  redemption  is  liable  to  ac- 
count to  the  mortgagee  tor  rents,  in  con- 
sequence ot  their  own  use  and  occupation 
ot  the  mortgaged  premises,  or  for  rents 
actually  received  by  them  from  their  ten- 
ants before  bill  filed,  or  before  notice." 
The  distinction  which  the  learned  chancel- 
lor seems  to  draw  between  a  case  where 
the  mortgagor  retains  the  use  and  occu- 
pation of  tbe  mortgaged  premises,  and 
where  the  same  are  leased  to  a  third  per- 
son, is  somewhat  difiicult  to  appreciate. 
It  may  be  possible  that  he  regarded  tl^  ■ 
mortgagor  as  out  ot  possession  where  the 
premises  are  leased  to  another,  but.  If  so, 
he  was  clearly  in  error,  as  It  has  been  set- 
tled otherwise  in  the  subsequent  cases  of 
Laffan  v.  Kennedy,  15  Rich.  Law,  24(5,  and 
Warren  v.  Raymond.  12  S.C. 9.  But,  what- 
ever may  have  been  the  ground  ot  the  dis- 
tinction, it  is  sufficient  to  know  that  the 
view  we  adopt  in  this  case  is  fullj" support- 
ed by  that  case,  as  it  is  conceded  that  the 
mortgagor  was  in  this  rase  in  the  actual 
occupation  ot  the  mortgaged  premises, 
and  therefore  not  liable  to  account  for 
rents  in  consequence  ot  her  own  use  and 
occupation.  It  seems  to  us  also  that  the 
case  ot  Reeder  v.  Dargan,  supra,  so  tar 
trom  containing  any  intimation  to  the 
contrary,  as  is  contended  by  counsel  tor 
respondent,  supports  the  view  which  we 
have  adopted.  See,  also,  the  case  of  Selg- 
nious  V.  Pate,  32  S.  C.  137. 10  S.  E.  Rep.  «»1, 
which,  though  decided  upon  another  point, 
after  alluding  to  themarked  distinction  be- 
tween the  nature  and  effect  ot  a  mortgage 
at  common  law  and  a  similar  instrument 
under  our  law,contains  the  following  lan- 
guage, quite  appropriate  to  our  present 
Inqniry:  "Such  being  the  well-established 
character  and  legal  effect  of  a  mortgage 
In  this  state  under  the  act,  supra,  so  long 
as  the  mortgagor  remains  in  possession, 
it  would  seem  to  follow  logically  and  nec- 
essarily that,  in  the  absence  of  any  pledge 
by  the  mortgagor  in  the  mortgage  of  the 
rents  and  proflts,  they  would  belong  to 
the  mortgagor,  with  no  claim  whatever 
thereon  by  the  mortgagee  In  advance  ot  a 
foreclosure,  previous  to  which  the  mort- 
gagor would  have  the  right  to  dispose  of 
said  rents  us  he  chose.  Utherwise  the 
court  would  make  the  contract  tor  the 
parties,  instead  ot  the  parties  themselves, 
if  it  assumed  to  turn  over  said  rents  and 
profits  to  the  mortgagee,  in  tbe  absence  of 
any  stipulation  to  that  end,  or  of  any 
pledge  thereof. "  Applying  these  principles 
to  the  case  in  hand,  it  is  quite  clear  that 
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tiiere  was  error  In  granting  the  order  for 
the  appointment  ot  a  receiver. 

So  much  ot  section  'X5  of  the  Code  as  ap- 
plies to  this  case  readB  as  follows:  "A  re- 
ceiver may  be  appointed  by  a  Judge  of  the 
circuit  court,  either  in  or  out  of  court,  (1) 
before  Judgment  on  the  application  of  ei- 
tlier  party,  when  he  establisheB  an  appar- 
ent right  td  property  which  is  the  subject 
otthe  action,  and  which  is  in  the  posses- 
sion of  an  adverse  party,  and  the  proper- 
ty, or  its  rents  and  profits,  are  in  danKer 
ot  being  lost,  oc  materially  Injured  or  im- 
paired." Now,  as  we  have  seen,  the  mort- 
gage gives  to  the  mortgagee  no  real  or 
even  apparent  right  to  the  mortgaged 
premises,  and  certainly  none  whatever  to 
the  rents  and  profits  thereof,  and  hence 
this  provision  of  the'Code  did  not  warrant 
the  appointment  ot  a  receiver.  The  mort- 
gagor, remaining  the  owner  of  the  mort- 
gaged premises  until  the  sale  thereof,  was 
of  course  entitled  as  such  to  the  rents  and 
profits,  and  we  are  unable  to  perceive  by 
what  authority  the  property  of  one 
agaluHt  whom  no  debt  even  has  been  es- 
tablished can  be  seized  and  impounded, 
pending  an  effort  on  the  part  of  an  alleged 
creditor  to  establish  a  claim  against  the 
aeknonledged  owner  ot  such  property. 
Neither  a  copy  of  the  complaint  nor  ot  the 
mortgage  is  set  out  in  the  case,  and  we 
only  know  the  allegations  -of  the  oae  and 
the  terms  of  the  other  from  what  Is  there 
stated.  It  doesnot  appear  that  the  mort- 
gage contained  any  provision  subjecting 
the  rents  and  profits  of  the  mortgaged 
premises  to  a  lien  to  secure  the  payment 
of  the  mortgage  debt,  and  no  such  allega- 
tion appears  to  be  in  the  complaint,  nor 
is  there  any  allegation  that  the  mortgagor 
has  committed,  or  even  Is  about  to  com- 
mit, any  waste  of  the  mortgaged  prem- 
ises; and  hence  we  do  not  see  that  any 
case  was  stated  in  the  complaint  which 
would  warrant  the  appointment  of  a  re- 
ceiver ot  the  rents  and  profits.  While  it  is 
true,  as  urged  by  respondent's  counsel,  as 
the  first  preliminary  objection  alluiled  to 
above,  that,  if  there  is  not  enough  appear- 
ing in  the  case  to  indicate  error  in  the  ac- 
tion of  the  court  below,  then  the  Judg- 
ment of  that  court  must  be  afiirmed,  yet 
the  application  which  counsel  proposes  to 
make  ot  this  proposition  In  the  present  in- 
stance, to-wit,  that  if  tl^e  question  tarns 
upon  the  terms  of  the  mortgage,  and  a 
copy  ot  the  same  is  not  incorporated  in 
the  case,  then  this  court  cannot  undertake 
to  say  that  there  is  any  error  In  the  Judg- 
ment appealed  frOm,  cannot  be  approved. 
It  was  for  the  plaintiff  to  state  and  prove 
such  a  case  as  would  entitle  him  to  the  re- 
lief demanded,  and  if,  in  stating  the  terms 
olthe  mortgage  upon  which  bis  claim  is 
based,  he  falls  to  show  that  the  mortgage 
contained  any  stipulation  subjecting  the 
rents  and  profits  of  the  mortgaged  prem- 
ises to  a  lien  to  secure  the  payment  ot  the 
mortgage  debt,  then  Huch  omission  Is  fa- 
tal to  his  claim  to  have  a  receiver  ap- 
pointed. Bnt,  again,  while  it  is  not  stated 
dJstinetly  in  the  case  that  the  order  ap- 
pointing a  receiver  was  granted  before 
any  referee  was  appointed,  or  at  least  be- 
fore any  reference  had  been  held,  yet  the 
Inference  la  irresistible  that  such  was  the 


fact,  and.  If  so,  then  cleariy  theru  was  uc 
authority  tor  the  granting  of  such  an  or- 
der; for  until  the  reference  was  held  the 
parties  were  at  issue  as  to  all  the  allega- 
tions In  the  complaint,  and  the  platntiS 
bad  not  then  established  any  apparent 
right  to  any  property  whatever,  and  bad 
not  even  established  any  claim  against 
the  defendant,  as  the  affidavits  used  in 
support  of  the  motion  for  the  appoint- 
ment of  a  receiver  seem  mainly  intended 
to  show  the  Insolvency  o(  the  defendant, 
and  the  Insufllclency  of  the  mortgaged 
premises  to  satisfy  the  mortgage  debt. 
Bnt  we  are  not  disposed  to  rest  our  con- 
clusion upon  this,  and  prefer  to  base  it  up- 
on the  broader  ground  stated  above,  that 
no  case  was  stated  warranting  the  ap- 
pointment ot  a  receiver. 

It  only  remains  to  consider  the  excep- 
tion to  that  portion  of  the  Judsment  ot 
his  honor.  Judge  Wallacr,  which  di- 
rected the  receiver  to  pay  over  to  the 
plaintiff  such  sum  as  be  may  collect  as 
rents,  after  deducting  his  commissions, 
if  the  proceeds  ol  the  sale  ot  the  mort- 
gaged premises  should  prove  iusntttclent 
to  satisfy  the  mortgage  debt.  Inasmnch 
as  Judge  Wallace  bard  no  authority 
to  review  the  order  of  bis  predecessor, 
and  was  not  at  liberty  to  disregrard  the 
same,  it  cannot  be  said  that  there  was 
any  error  on  bis  part,  as  th6  case  was  pre- 
sented to  him,  in  inserting  the  provision 
complained  of  In  his  Judgment  ot  foreclos- 
ure; for,  it  there  had  been  no  error  In 
granting  the  order  for  the  appointment  of 
a  recelcer,  such  provision  would.  Inti- 
mately, have  followed;  hut, as  it  has  now 
been  ascertained  that  the  order  appoint- 
ing the  receiver  was  erroneous,  the  conse- 
quence flowing  from  it  must  also  be  so  re- 
garded. The  Judgment  ot  this  court  is 
that  the  order  ot  Judge  Norton,  and  so 
much  of  the  Judgment  ot  Judge  Wallace 
as  is  appealed  from,  be  reversed,  and  that 
the  case  be  remanded  to  the  circuit  court 
for  such  further  proceedings  as  may  be 
necessary. 

McQowAM,  J.,  concoTS. 

(86  Oft.  638) 

OuBLET  T.  Central  Railboad  &  Bank- 

INU  Co. 

(Supreme  Court  of  Ototyia.  Jan.  19, 1891.) 

Ir^ubt  to  Raiuboad  Khtlots— DsfowTa  Ar- 

PLIAHOB. 

1.  Where  the  evidenoe  shows  that  a  draw- 
bar supplied  by  a  railway  company  to  be  nsed  in 
oouplinK  cars  was  used  on  two  oooasions,  work- 
ing well  on  the  first,  but  failing  to  work  on  the 
second,  though  twice  tried  in  a  proper  manner, 
a  jury  might,  in  the  absence  of  any  explanation 
from  the  company,  Infer  that  the  Implement  wu 
defective. 

2.  A  second  effort,  on  the  same  oocasion,  to 
coaple  cars  with  a  draw-bar,  the  first  having 
failed  because  the  bar  had  become  fixed  in  its 
position,  and  not  readily  movable,  is  not  neces- 
sarily improper  or  inexcusable  where  the  bar  had 
been  shaken  loose  after  the  first  effort,  and  before 
the  second  was  made,  although  the  second  tailed 
for  the  same  reason  as  the  first,  and  tbe  plaintiff 
was  thereby  injured. 

(Sytlobua  by  the  CowrL) 

Error  from  superior  cunrt,  WOUnaon 
county;  Jenkins,  Judge. 
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Oastin,  Overiy  dt  Hall,  for  plaintlH  in  er- 
ror. LHwtouJt  CuDnlagbaw  &n6  Calhoan, 
King  A  Spalding,  for  defendant  In  error. 

Bl,bcki.bt,  C.  J.  It  would  be  safer,  to 
submit  this  case  to  a  jury.  The  evidence 
shows  that  the  draw-bar  was  used  In  Ma- 
con, and  worked  well.  The  next  attempt 
at  nslng  it  was  atGordon,  when  It  proved 
to  be  tlfcht,  so  that  it  could  not  be  raised 
at  the  first  trial.  It  was  shaken  loose, 
and  another  trial  was  made,  when  it 
aKain  failed  to  work,  and  the  plaintiff 
was  injured  in  consequence.  This  is  all 
we  know  from  the  evidence  touching  the 
history  of  this  draw-bar,  save  that  after 
the  plaintiff  was  injured  the  coupltni;  was 
successfully  made  by  some  other  person. 

1.  A  jury  could  infer  that  the  draw-bar 
was  defective,  it  having  failed  in  its  prop- 
er functions  twice  nut  of  three  attempts 
at  using  it.  It  would  not  be  uureasonable 
to  conclude  that  an  implement  which 
proves  inefflcient  in  two-thirds  of  the  in- 
stances of  its  use  is  not  a  fit  implement  to 
be  supplied  by  a  railway  company  to 
those  of  its  employes  who  are  engaged  in 
such  hazardous  service  as  coupling  cars. 

2.  The  court  seems  to  have  ordered  the 
nonsuit  because  the  plaintiff  ought  to 
have  desisted  after  making  one  effort  to 
couple  the  cars  at  Gordon,  and  that  he 
was  in  fault  for  making  a  second  effort. 
But  a  part  of  the  plaintiff's  testimony  was 
as  follows:  "At  Gordon,  when  the  engine 
came  back  once,  and  I  saw  that  the  coup- 
ling would  not  go  high  enough.  I  took  the 
bar  and  shook  it  and  It  shook  louse.  It 
was  tight  at  first.  I  made  one  trial,  when 
it  seemed  to  be  tight,  and  the  bar  would 
not  raise.  That  was  the  reason  I  did  not 
make  the  coupling.  I  shook  it  loose  after 
that.  It  bad  grown  tight  in  the  motion 
between  Macon  and  there.  Do  not  know 
what  canned  it.  When  I  went  to  raise  it 
jiext  time  it  was  tight..  •  •  •  The  two 
efforts  I  made  at  Gordon,  I  suppose,  were 
about  two  minutes  apart,  maybe  not 
quite  so  long. "  It  will  be  obHerved  that 
before  making  the  second  effort  the  plain- 
tiff had  shaken  the  bar  loose.  This  being 
BO,  bad  it  been  a  proper  bar,  he  might  rea- 
sonably conclude  that  it  would  remain 
loose  long  enough  to  be  used  In  making 
the  coupling.  It  at  least  raises  a  question 
for  the  jury  whether,  under  all  the  circum- 
stances, he  would  l)e  warranted  in  arriv- 
ing at  that  conclusion,  and  In  making  the 
second  effort  to  effect  the  coupling.  To 
make  the  second  effort  was  not  necessarily 
Improper  or  inexcusable.  The  court  erred 
in  gruntinga  nonsuit.  Judgment  reversed. 


(MOa.  B74) 

Hill  et  al.  ▼.  Macon  &  B.  R.  Co. 

(Supreme  CovH  of  OeorgUu    Jan.  19,  1891.) 

En-or  from  superior  court,  Meriwether 
county;  Harris,  Judge. 

J.  M  Terrell,  H.  W.  Hill,  and  T.  A.  At- 
klnsoD,  for  plaintiffs  in  error.  Gnatin, 
Guerry  A  Mall,  for  defendant  in  error. 

Simmons,  J.  It  having  been  admitted 
by  counsel  for  the  plaintiffs  that,  pending 
the  writ  of  error,  adjustment  had  taken 
place  as  to  all  matters  alleged  in  the  bill 
concerning    the  individual   and    private 


rights  of  the  plaintllts,  leaving  in  contro* 
versy  only  their  rights  as  citizens  of  the 
city  of  Greenville,  and  no  abuse  of  discre- 
tion appearing,  the  matters  still  in  contro- 
versy are  left  to  be  disposed  of  by  final  de- 
cree, there  being,  aeto  them,  no  such  urgen- 
cy as  to  require  interlocutory  Interference. 
Judgment  afiirmed. 

(se  Q*.  «4) 


Haobbstown  Stbam-Enoinb  ft  Machine 

Co.  V.  Gizzard. 
{.Supreme  Cowrt  <tf  Oeorffia.    Jan.  19,.  1391.) 

NBW  TbIAI<— DiBCBBTION  OV  COUBT  —  FLBASOie — 

Ambnomsnt— Vbbifioation. 

1.  There  beins  some  evideoce  to  aothorizethe 
verdict,  and  the  trial  judge  being  satisfied  thene- 
wlth,  this  ooart  will  not  intertere  with  his  dis- 
cretion in  refusing  a  new  trial. 

2.  Where  the  general  issue  has  been  filed  in 
due  time,  the  defendant  may  amend  by  adding 
other  pleas  at  any  stage  of  the  proceedings. 

8,  4,  5.  A  ground  of  the  motion  for  a  new 
trial,  which  is  not  approved  by  the  court,  will  not 
be  considered;  nor  will  grounds  which  complain 
of  the  ruling  out  of  interrogatories,  or  the  im- 
proper admission  of  evidence,  be  considered 
where  such  interrogatories  and  evidence  are  not 
set  out  therein  or  in  the  bill  of  exceptions. 

6.  The  law  does  not  require  pleas  in  actions 
of  tort  to  be  sworn  to. 
(SvlkOmt  by  the,  Cowrt.) 

Error  from  superior  conrt,  Campbell 
county;  Harris,  Judge. 

Geo.  Latbam,  for  plaintiffs  in  error.  T. 
W.  Latbam,  for  defendant  in  error. 

Simmons.  J.  The  plaintiff  In  error 
brought  suit  in  trover  in  the  court  below 
for  a  certain  steam-engine,  and  elected  on 
the  trial  to  take  a  money  verdict.  The  de- 
fendant filed  several  pleas,  among  which 
were  the  pleas  of  failure  of  consideration, 
set-off,  and  recoupment.  The  jury  found 
a  verdict  for  the  defendant,  and  the  plain- 
tiff made  a  motion  for  a  new  trial  on  sev- 
eral grounds,  which  was  overruled  by  the 
court,  ami  the  plaintiff  excepted. 

1.  The  first  three  grounds  are  the  usual 
ones  that  the  verdict  was  contrary  to  the 
evidence,  etc.  There  is  some  evidence  to 
authorize  the  finding  of  the  jury,  and,  the 
court  below  being  satisfied  with  it,  we 
will  not  interfere  with  his  discretion  In  re- 
fusing to  grant  a  new  trial  on  these 
grounds. 

2.  The  fourth  ground  complains  that 
the  court  erred  in  not  striking  the  dMend- 
ant's  special  pleas,  on  motion  of  the  plain- 
tiff's counsel,  on  the  ground  that  the  case 
had  been  pending  two  years,  and  no  plea 
of  any  kind  had  been  filed  "except  answer,-" 
and  that  the  plaintiff  had  notice  from  the 
defendant's  counsel  that  he  would  defend 
on  the  ground  that'the  engine  was  an  old 
and  second-band  one,  but  had  no  notice 
that  a  plea  of  failure  of  consideration  or 
of  set-oH  or  recoupment  would  be  filed, 
and  had  procured  no  testimony  to  meet 
these  pleas.  It  appears  from  this  ground 
of  tbe  motion  for  new  trial  that  the  court 
offered  to  continue  the  case  in  order  for 
the  plaintiff  to  procure  testimony,  but  re- 
fused to  strike  the  pleas.  We  see  no  error 
in  the  court's  refusal  to  strike  the  pleas. 
The  general  issue  had.  been  filed ;  and,  un- 
der our  practice,  the  defendant  may  amend 
bis  plea  at  any  stage  of  tbe  proceediugs. 
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Bat  If  he  amende  by  setting  up  new  mat- 
ter .or  a  new  defense,  tbe  plaintifl  may  con- 
tinue the  case  in  order  to  procure  testi- 
mony to  meet  tbe  amendment,  and  tbe 
coT)ft  may  put  terms  upon  the  defendant. 

8..Tbe  fifth  ground  was  not  approved 
by  the  court,  and  therefore  cannot  be  cou- 
Bidered. 

4.  The  sixth  ground  complains  that  the 
court  erred  In  ruling  out  tbe  interrogato- 
ries of  McOlbony.  These  interrogatories 
are  not  embodied  in  this  ground  of  tbe 
motion,  nor  in  the  bill  of  exceptions,  and 
we  therefore  cannot  determine  whether 
they  are  admissible  or  not,  as  do  not 
know  what  the  testimony  was. 

6.  The  same  may  be  said  of  tbe  ninth 
and  tenth  grounds  of  the  motion.  The 
catalogue  referred  to  in  the  ninth  ground 
Is  not  set  out,  nor  is  tite  evidence  claimed 
to  be  inadmissible  in  the  tenth  gronnd  set 
oat  so  that  we  can  determine  whether  it 
is  admissible  or  not. 

6.  The  eighth  ground  complains  that 
the  plea  of  recoupment  was  not  sworn  to, 
as  required  by  law.  The  law  does  not  re- 
quire pleas  in  answer  to  actions  of  tort  to 
be  sworn  to,  and  therefore  there  is  no  er- 
ror in  this  ground.    Judgment  affirmed. 


(8«  Ga.  CT3) 

Tatum  v.  Zachrt  et  at. 
(Supreme  Court  of  Oeorgia.    Jan.  19,  1891.) 
Oabnisbmknt — ExBionoM. 
Debts  due  by  customers  to  a  blacksmith, 
for  work  done  bybim  in  carrying  on  an  independ- 
ent business  for  himself  as  the  proprietor  of  a 
blacksmith  shop,  are  not  exempt  trom  process  of 
gt^mishment,  under  Code,  i  8S54,  such  indebted- 
ness not  being  for  the  daily,  weekly,  or  monthly 
wages  of  a  journeyman  mechanic  or  day-laborer, 
within  the  meaning  of  that  section. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Troop  coun- 
ty; Harris,  Judge. 

D.J.Oaffney,loT  plaintiff  In  error.  H. 
Strickland,  for  defendant  in  error. 

Simmons,  J.  Under  tbe  facts  In  this  case, 
it  was  not  error  in  the  court  below  to  re- 
fuse to  sanction  the  writ  of-  certiorari. 
The  evidence  shows  that  Tatum  was  tbe 
proprietor  of  a  blacksmith  shop,  and  not 
tbe  employe  of  any  one.  His  customers 
were  garnished  on  accounts  which  they 
owed  him,  and  he  claimed  that  the  ac- 
counts were  exempt  from  garnishment  be- 
cause be  was  a  day-laborer.  V\'bile  he 
may  have  been  a  day-laborer,  he  received 
no  wages  as  an  employe,  but  was  bis  own 
master;  and  oar  Code  (section  3554)  only 
exempts  tbe  daily,  weekly,  or  monthly 
wages  of  ioarneymen  mechanics  and  day- 
laborers.  A  person  who  carries  on  an  in- 
dei>endent  buHlness  for  himself  does  not 
come  under  this  section  Judgment  af- 
firmed. 

(86  Oft.  66») 

O'Pry  v.  Kennedy. 
(Swpreme  Court  of  Oeorgia.    Feb.  28,  1891.) 

ExsounoN — ^Lbvt  ok  Fersonai.  Pbopbktt — FaiI/- 
CBB  or  SaBRnrr  to  Exbcutb  Pboobss. 
1.  Though  by  section  8640  of  the  Code  a  sher- 
iff who  has  levied  an  execution  upon  heavy  ma- 
chinery, such  as  a  planing-machiue,  is  authorized 
to  sell  it  without  removing  it  trom  tiie  premises 


where  it  is  seized,  and  conveying  It  to  the  place 
of  sale,  this  does  not  relieve  him  from  the  duty 
of  maintaining  his  custody  and  possession  of 
such  property  until  he  disposes  of  it  by  a  legal 
sale.  If,  through  the  omission  of  due  care  and 
diligence,  he  loses  control  of  the  property,  and 
for  that  reason  fails  to  sell  l^  he  is  answerable 
to  the  plaintiff  in  execution  for  its  value,  or  for 
the  amount  of  the  execution,  if  less  than  its 
value. 

2.  Where  a  rule  nisi  against  the  sherUf  re- 
cites a  levy  upon  personal  property  by  virtue  of 
an  execution  particularly  described,  the  principal, 
interest,  and  cost  being  speciUed,  and  requires 
the  sheriff  to  show  cause  why  be  has  not  made 
the  money,  and  why  Uie  rule  should  not  be  made 
absolute,  and  an  attachment  issued  against  him, 
this  is  a  virtual,  though  an  indirect,  allegation 
that  the  plaintiff  has  sustained  damage  to  the  full 
amount  of  tha  execution  by  the  sheriff's  default. 
It,  without  objecting  by  demurrer  or  otherwise 
to  the  certainty  or  directness  of  the  all^ration, 
the  sheriff  answers  the  rule,  admitting  the  levy 
and  justifying  his  failure  to  sell,  but  not  suggest- 
ing that  the  value  of  the  property  was  less  than 
the  amount  of  the  debt,  the  sufBciency  of  the 
property  to  pay  the  debt  Is  by  implication  ad- 
mitted. The  justification  set  up  in  the  answer 
being  traversed,  and  the  issue  being  found  by  a 
juiy  against  the  sheriff,  be  stood  convicted  of 
making  a  false  answer,  and  after  such  verdict 
there  was  no  abuse  of  discretion  by  the  court  in 
granting  a  rulcabsolute.  corresponding  in  amount 
to  the  specifications  in  the  rule  nisi. 

8.  If  a  party  has  two  defenses,  one  going  to 
the  whole  cause  of  action,  the  other  to  a  part 
only,  he  must  set  up  both  before  verdict  After 
the  sheriff's  answer  alleging  matters  of  fact  in 
justification  of  his  failure  to  sell  property  has  been 
traversed,  the  traverse  tried,  and  a  verdict  ren- 
dered on  that  issue,  he  is  not  entitled  to  amend 
his  answer  by  alleging  that  the  property  was 
only  of  a  certain  value,  or  of  less  vauue  than  the 
amount  of  the  execution. 

4.  A  person  ruled  in  the  superior  oomrt  as  s 
deputy-sheriff  of  the  county  cannot  raise  th« 
question  of  his  official  character  after  he  lias  an- 
swered the  rule,  and  a  verdict  has  been  rendered 
against  him  upon  a  traverse  of  his  answer. 

5.  The  rule  nisi  for  attachment  may  be  em- 
braced in  the  original  rule  to  show  cause  which 
precedes  the  rule  absolute  fixing  liability  upon  the 
officer  to  pay  the  money. 

(SyUabus  by  the  Cottrt.) 

Error  from  superior  court,  Bibb  coanty. 

Hardeman  &  Notinffbam,  for  plaintifl  In 
error.  Steel  &  Wimberly,  for  defendant  in 
error. 

BLECKI.BT,  C.  J.  1.  Code,  §8646,  declares 
that,  where  any  sheriff  shall  levy  an  execu- 
tion upon  articles  difficult  and  expensive 
to  transport,  he  may  sell  the  property 
without  carrying  to  and  exposing  the 
same  at  the  court-house  door  on  the  day 
of  sale.  The  levy  in  this  case  being  made 
upon  a  planing-macbine,  tbe  officer  was 
relieved  by  this  statute  from  the  duty  of 
having  the  machine  present  at  the  time 
and  place  of  sale.  But  there  Is  no  hint  in 
the  statute  of  any  purpose  to  excuse  him 
for  not  keeping  tbe  property  In  his  posses- 
sion or  under  hiscontrol.  It  was  removed 
before  the  day  of  sale  without  his  knowl- 
edge or  consent,  but  there  is  no  suggestion 
that  the  plaintiff  in  execution  orhis  attor- 
ney was  in  any  way  nonnected  with  the 
act  of  removal.  The  duty  and  risk  of  pre- 
venting removal  rested  upon  the  officer. 
The  machine  was  in  his  legal  custody,  and 
if,  through  his  omission  of  due  care  and 
diligence,  he  lost  control  of  It,  and  for 
that  reason  failed  to  sell  it,  he  is  answera- 
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ble  to  the  plaintiff  for  its  value,  or  tor  the 
amount  of  the  execution,  II  the  amount  is 
lees  thau  such  value. 

2.  The  rule  uisi  described  the  execution, 
Hpeclfled  the  principal,  interest,  and  cost, 
recited  a  levy  upon  personal  property, 
and  required  the  officer,  as  deputy -sheriff 
of  Bibb  county,  to  show  cause  why  he 
had  not  made  the  money,  and  why  the 
rule  should  not  be  made  absolute,  and  at. 
tachnient  issued  against  bim.  This  was 
a  virtual,  tbouKh  an  indirect,  alleKation 
that  the  plaintiff  bad  sustained  damage 
to  the  full  amount  of  the  execution,  by  the 
officer's  default.  No  objection,  by  demur- 
rer or  otherwise,  for  the  want  of  certainty 
or  directness  in  its  allegations,  was  made 
to  the  rule.  The  officer  answered  it,  ad- 
roittlng  the  levy  and  Justifying  his  failure 
to  sell,  but  not  suggesting  that  the  value 
of  the  property  was  less  than  the  amount 
of  the  execution.  The  plaintiff  traversed  a 
material  part  of  the  justification  set  up  in 
the  answer,  the  traverse  was  tried  by  a 
Jury,  iinrt  a  verdict  was  rendered  infavorof 
the  plaintiff.  After  all  this,  it  was  too  late 
to  object  to  the  terms  of  the  rule  as  uncer- 
tain in  any  material  respect.  Brannon  v. 
Bank,  18  Ga.  361.  The  rule  afforded  fair 
notice  that  the  plaintiff  sought  a  rule  ab- 
solute for  the  whole  debt  recited,  and  the 
sole  defense  presented  by  the  answer  was 
that  the  only  property  accessible  to  the 
officer  at  any  time  was  the  planlng-ma- 
chine  which  he  had  seized,  and  that  he 
was  in  no  fault  for  not  selling  it.  He  set 
up  various  facts  and  circumstances  to 
Justify  his  failure  to  sell,  but  did  not  allege 
that  the  machine  was  of  less  value  than 
the  amount  of  the  execution,  or  of  what 
value  it  was.  He  made  no  question  and 
tendered  no  Issue  on  that  subject.  Byfall- 
ing  to  do  so,  he  virtually  admitted  that  be 
had  no  excuse  for  not  realizing  the  money 
due  on  the  execution,  except  that  present- 
ed, namely,  that  without  his  fault  the 
property  seixed  was  not  brought  to  sale. 
It  it  was  worth  less  than  the  amount  of 
the  execution,  that,  together  with  the  fact 
that  there  was  no  other  property,  would 
have  been  a  defense  to  the  rule  as  to  all 
excess  of  the  execution  over  and  above  the 
value  of  the  machine.  But  he  could  not 
offer  a  false  defense  to  the  whole  rule,  and 
keep  back  a  true  defense  to  a  part  ot  it. 
If  he  had  both  a  false  and  a  true  defense, 
one  going  to  the  whole  cause  of  action 
and  the  other  to  a  part,  he  should  have 
presented  both  together,  if  he  intended  to 
rely  upon  both.  By  electing  to  rely  upon 
one  alone,  he  waived  the  other.  After  a 
verdict  was  rendered  against  hifti  on  the 
traverse  of  his  answer,  he  stood  convicted 
ot  making  a  false  return  to  the  rule  nisi, 
and  there  was  certainly  noabnseof  discre- 
tion by  the  court  in  making  the  rule  ab- 
solute for  the  whole  amount  of  the  execu- 
tion. It  may  be  that  the  court,  had  it 
been  so  disposed,  could,  as  mere  grace  and 
indulgence,  have  inquired  further  into  the 
facti  before  passing  final  Judgment,  but 
there  was  no  legal  obligation  resting  up- 
on it  to  do  so. 

8.  We  have  already  said  that,  if  a  party 
has  two  defenses,  one  going  to  the  whole 
eanse  of  action,  the  other  to  a  part  only, 
be  mnst  present  both  together.    This  he 


can  do  by  adding  one  to  the  other  at  any 
stage,  so  long  as  the  facts  of  the  case  are 
open  for  trial.  But  unless  there  are  to  be 
more  than  one  trial,  in  one  and  the  same 
case,  the  right  of  amendment,  so  far  as 
alleging  any  facts  is  concerned,  must  be 
limited  by  the  rendition  of  a  verdict  final 
in  its  nature.  The  court  did  not  err  in 
declining  to  allow  the  officer  to  amend  his 
answer  by  alleging  that  the  machine  was 
only  of  a  certain  value,  which  was  less 
than  the  amount  of  the  execution.  This 
allegation  could  have  been  traversed,  and, 
if  traversed,  another  trial  would  have  been 
necessary.  Alter  an  adverse  verdict  on 
the  matter  of  this  amendment,  a  second 
amendment  might  have  been  offered,  and 
so  on  IndeBnitely.  Unless  the  first  trial 
and  verdict  are  to  terminate  tbe  pleadings 
on  tbe  facts  in  controversy,  tbe  alterca- 
tions of  tbe  parties  may  go  on  without 
limit. 

4.  Nor  was  it  error  to  refuse  to  allow  tbe 
officer,  after  verdict,  to  raise  tbe  question, 
by  amendment  to  his  answer  or  otherwise, 
as  to  bis  official  relation  to  the  superior 
court,  and  Its  Jurisdiction  over  bim.  By 
the  act  organizing  theclty  court  ot  Macon, 
the  sheriff  of  Bibbconntyis  made  ex  olBcio 
sheriff  ot  the  city  court,  and  is  given  pow- 
er to  appoint  a  deputy  or  deputies,  with 
tbe  consent  ot  tbe  Judge  ot  that  court. 
Acts  1884-86,  p.  472.  It  may  be  that  a  depu- 
ty so  appointed  is  not  dejure  a  depdty- 
sberiff  of  Bibb  county.  But  whether  so 
or  not,  after  be  has  acted  as  such,  and  re- 
sponded to  a  rule  against  him  brought  la 
that  character,  and  a  verdict  has  been  ren- 
dered upon  a  traverse  of  his  answer,  It  la 
altogether  too  late  for  bim  to  remember 
for  the  first  time  that  be  is  not  a  deputy- 
sheriff  of  the  county,  but  only  of  the  city 
court. 

5.  That  a  rale  afe/for  attachment  may 
be  embraced  in  the  original  rule  ntst,  and 
need  not  be  repeated  after  a  rule  absolute 
has  been  granted,  is  well  settled.  Smith 
v.  McLendon,69Ga.  523;  Wheeler  v.  Thom- 
as, 67  Oa.161 ;  Brannon  v.  Bank,  180a.861. 

judgment  affirmed. 

(86  Ga.  BIT) 

Chattanooga,  B.  ft  C.  B.Co.t.McLendon. 

(Supreme  Cowrt  of  Oeorgla.    Jan.  14,  1891.) 

BuiNBHT  Domain— (^omfbnbation—Fsnobs—Dax- 
AQE8 — Action  bt  Exbcdtrix. 

1.  One  who  sues  as  executrix  of  her  husband's 
estate  is  not  entitled  to  recover  damages  from  a 
railroad  company,  which  has  condemned  a  right 
of  way  and  built  its  road  through  testator's  land, 
for  building  and  repairing  necessary  fences  in  the 
future,  where  she  makes  no  profert  of  her  letters 
testamentary,  and  does  not  introduce  a  copy  of 
the  will  to  show  how  long  she  is  entitled  to  hold 
the  land  as  executrix. 

8.  In  an  action  against  a  railroad  company  for 
removing  a  stock-gap  which  it  had  agreed  to  main- 
tain, it  is  error  to  instruct  that,  in  fixing  plain- 
tifT's  damages,  the  jury  may  consider  tbe  evi- 
dence that  the  removal  was  made  maliciously,  for 
Ckide  QtL  i  2948,  provides  that  exemplary  dam- 
ages can  never  be  allowed  in  oases  arising  on 
contracts. 

Error  from  superior  court,  Floyd  conn, 
ty ;  Maudox,  Judge. 

Mrs.  McLendon,  as  executrix  of  S.  D.  Mc- 
LendoD,  brought  her  action  against  the 
Borne  ft  CarroUton  Construction  Compa- 
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ny  and  the  Cbattanoosa,  Rome  &  Colnm- 
bus  Railroad  Company  tor  f 682.75  rlam- 
nges.  8tae  alleged :  Tbe  estate  uf  ber  tes- 
tator consists  In  part  ol  land  In  Floyd 
county.  About  April  26,  1888,  defendant 
nr  delendants  assessed  the  right  of  way 
through  the  land,  the  land  being  then  In 
cultivation  and  the  land  and  crops  being 
fully  protected  up  to  th'etlmeof  the  assess- 
ment. At  that  time,  and  while  tbe  crops 
were  being  planted,  there  was  a  stock- 
gap  and  fence  on  the  land  protecting  It 
and  tbe  crop,  tbe  stock-gap  having  been 
built  by  defendants,  as  it  was  their  duty 
to  do.  to  protect  the  land  when  they 
moved  the  fence  to  build  the  railroad 
through  the  land.  When  the  Jury  as- 
sessed tbe  damages  for  the  right  of  way 
through  the  land  the  assessment  was 
based  upon  the  railway,  and  defendants 
mcdntaining.  In  proper  condition,  the 
stock-gap  or  other  means  for  protecting 
tbe  land  and  crops  from  animals,  which 
tact  WHS  known  to  defendants,  and  the 
land  taken  and  compensation  made  upon 
that  basis  and  agreement.  In  all  of  this 
defendants  acquiesced,  and  thereby  became 
bound  to  maintain  the  stock-gap,  or  oth- 
erwise protect  the  crops  and  land,  but.  In 
violation  ot  this  duty,  they  not  only  neg- 
lected to  maintain  the  gap  or  otherwise 
protect  the  crops  and  land,  but  removed 
tbe  stock-gap,  thereby  leaving  tbe  fields 
entirely  exposed,  as  a  result  of  which  cat- 
tle and  other  animals  bad  free  access,  and 
devoured  and  destroyed  the  crops  to  an 
extent  set  forth  in  the  declaration.  Tbe 
declaration  alleged  further  damage  aris- 
ing from  animals  going  upon  tbe  land 
when  wet,  and  packing  it,  and  rendering 
it  hard  tor  cultivation.  It  further  alleged 
that,  in  order  to  cultivate  or  make  any 
crop,  it  was  necessary  for  petitioner  to 
build  a  fence  kA  1,800  panels,  at  a  cost  of 
f3(M}.  and  it  asked  that  the  amount  be 
awarded  for  building  the  fence  and  f40 
per  year  for  maintaining  it.  or  whatever 
was  reasonable  for  that  purpose.  It  fur- 
ther alleged  that  it  was  the  duty  of  de- 
fendants to  maintain  the  stock-gap.  not 
only  as  a  matter  of  law,  bnt  as  a  matter 
of  agreement  at  tbe  time  of  the  assess- 
ment of  damages  to  right  of  way,  and  the 
removal  uf  tbe  gap  was  malicious,  and  fur 
the  purpose  of  damaging  tbe  crops  and 
land.  The  defense  to  the  action  was  that 
tbe  law  imposed  no  obligation  upon  de- 
fendants to  construct  cattle-guards,  and 
because  tbe  damages  on  account  of  con- 
demnation of  right  of  way  and  construc- 
tion uf  tbe  road  had  been  duly  assessed  by 
a  Jury,  and  the  amount  ot  tbe  verdict 
paid,  and  accepted  in  full  satisfaction  by 
tbeowner  of  the  land.  The  Jury  found  for 
plaintiff  9500,  and  defendants  moved  for  a 
new  trial  upon  tbe  following  grounds, 
among  others:  (1,2,3)  Verdict  contrary 
to  law,  evidence,  etc.,  and  excessive.  \  (4) 
Error  in  admitting  the  testimony  of  W.  C 
Bryan  as  to  expense  and  cost  of  fencing  off 
the  right  of  way  of  defendants'  road  from 
the  rest  of  the  farm,  and  of  the  amount  of 
fencing  necessary,  and  the  cost  of  keeping 
up  a  fence  of  that  kind ;  the  objection  be- 
ing because  all  tbe  damages  to  tbe  land 
and   the  value  ot  the  right  of  way  had 


been  duly  and  legally  assessed  and  adju- 
dicated between  the  parties,  the  verdict 
and  assessment  being  in  writing  and  con- 
clusive, and  no  parol  or  other  testimony 
being  admissible  to  contradict  or  vary  it. 
(8)  Error  in  charging:  "It  la  charged 
that  this  was  maliciously  done,  for  tbe 
purpose  of  Injuring  the  party,  from  tbe 
fact  that  they  bad  already  recovered  a 
verdict, — that  is  what  the  plaintiff  claims. 
Yuu  look  at  the  evidence,  and  see  whether 
there  is  any  proof  of  that  or  not.  What 
has  tbe  evidence  disclosed?  Does  It  dis- 
close that  it  was  maliciously  done?  If  bo. 
that  is  a  fact  which  yon  may  consider  in 
making  up  your  verdict  here.  In  arriving 
at  what  the  plaintiff  In  this  action  ought 
to  recover."  Tbe  motion  was  overruled, 
and  defendants  excepted. 

W.  T.  Turnbull  and  W.  W.  Brooks,  for 
plaintiffs  in  error.  C.  A.  Tbora weU ani  J. 
Branham,  for  defendant  In  error. 

Simmons,  J.  Under  the  pleadings  and 
tbe  evidence  in  this  case,  we  think  tbe 
court  erred  in  nut  granting  a  new  trial 
upon  the  fourth  and  eighth  grounds  of  tbe 
motion.  Tbe  fourth  ground  complains 
that  the  court  erred  in  admitting  the  tee- 
timony  of  Bryan  as  to  the  expense  and 
cost  of  fencing  the  right  of  way  uf  the  de- 
fendant's road,  and  the  amount  of  fencing 
necessary,  and  tbe  cost  of  keeping  up  fenc- 
ing of  that  kind.  Mrs.  McLendon  brought 
this  suit  as  the  "executrix  of  her  hus- 
band's estate. "  She  made  no  profert  of 
ber  letters  testamentary  in  her  declara- 
tion, nor  did  she  submit  them  to  the  court 
and  Jurv;  nor  did  she  submit  a  copy  of 
the  will  to  the  coart  to  show  how  Ions 
she  was  entitled  to  hold  this  land  as  exec- 
utrix. As  far  as  appears  from  the  record, 
she  was  only  entitled  to  bold  it  a  sufflcient 
tl'ne  to  make  distribution  among  the 
heirs  of  tbe  testator;  or,  as  far  as  we 
know  from  this  record,  this  particular 
land  may  have  been  devised  to  a  particu- 
lar child  or  children,  and,  if  so.  It  would 
be  manifestly  improper  to  allow  the  execu- 
trix to  recover  from  therailroad  company 
for  the  purpose  ot  building  and  repairing 
the  fences  in  the  future.  Moreover.  It  Is 
very  doubtful  whether  she  could  recover 
damages  of  this  kind  or  not,  under  tbe 
law.  She  had  not  bnilt  tbe  fence,  and  It  Is 
not  certain  that  she  ever  will  build  it; 
and  it  seems  to  us  that  she  has  recovered 
damages  she  has  not  yet  sustained,  for  a 
fence  she  has  not  built.  It  is  somewhat 
akin  to  the  case  reported  In  tbe  celebrated 
Gait's  Decisions,  where  one  man  sued  an- 
other for  "a  well  that  be  didn't  dig."  We 
also  think  the  court  erred  In  charging  tbe 
Jury  as  complained  of  in  tbeelghth  ground 
of  tbe  motion.  Tbe  charge.  In  substance, 
is  that.  If  the  stock-gap  was  maliciously 
removed,  the  jury  might  take  that  fact  In- 
to conHlderatlon  In  arriving  at  what  dam- 
aees  the  plaintiff  ought  to  recover.  This 
suit  was  brought  upon  a  contract,  and 
not  for  a  tort  and  in  actions  on  contracts 
the  amount  ot  the  recovery  is  the  damage 
sustained  by  reason  of  the  breach  thereof. 
Our  Code,  §  2043.  says:  "Exemplary  dam- 
ages can  never  be  allowed  in  cases  arising 
on  contracts. "    Judgment  reverded. 
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Kiifs  T.  Stats. 
(auipreme  Court  ef  Owrgla-   I>ml  M,  UBO.) 

CBmiXAL  la^W— SSFUBAI.  *0  CBABAB. 

Where,  on  trial  for  innrder,  the  Jury  re- 
quest a  farther  charge,  tba  refusal  of  the  court  to 
^ve  It,  and  sending  vrord  that  the  case  is  "too 
plain,  '*  or  "plain  enoaph, "  is  reversible  error, 
nnless  the  case  was  plain,  and  the  verdict  in  ac- 
cordance with  the  evidence. 

Error  from  saperior  court,  Gordon  conn - 
ty :  MiiJtBK,  Jodge. 

Indictment  for  mnrder.  The  Jadgment 
at  a  former  trial  was  reversed  for  inauffi- 
ciency  of  the  evidence,  which  is  set  forth 
at  length  In  the  former  report.  See  10  8. 
E.  Rep.  721. 

W.  B.  R&nktD, E.  J.  Kiker.ana  T.  C.  Mth 
ner,  fur  plalntllt  in  error.  A.  Tf.  Ftte.  Sol. 
Gen.,  and  F.  A.  Caatrell,  for  defendant  In 
error. 

Blandford,  J.  When  this  case  was  be- 
fore thia  court  at  a  former  term,  a  new 
trial  was  granted,  upon  the  ground  that 
we  thought  that  Justice  required  another 
trial  of  the  case,  so  aa  to  give  the  state 
an  opportunity  of  furnishing,  it  possible, 
further  evidence  as  to  the  guilt  of  the  ac- 
cused. Another  trial  has  been  had,  and 
the  plaintiff  In  error  again  found  guilty. 
He  moved  for  a  new  trial,  which  was  re- 
fused by  the  court,  and  be  excepted.  The 
main  assignment  of  error  is  that  the  ver- 
dict is  contrary  to  law,  to  the  evidence, 
and  without  evidence  to  support  it.  We 
think,  upon  an  examination  of  the  testi- 
mony in  the  case,  that  this  conviction  was 
without  evidence  to  support  It,  and  that 
the  verdict  of  the  lury  was  wrong.  In 
crlminnl  cases  the  rule  is  that  the  evidence 
must  be  so  strong  as  to  exclude  from  the 
minds  of  the  jury  every  reasonable  doubt 
as  to  the  guilt  of  the  accused.  We  do  not 
think  the  evidence  in  this  case  is  sufficient- 
ly strong  to  leave  no  doubt  upon  the 
minds  ol  the  Jury  as  to  the  guilt  of  the  ac- 
cused. To  our  minds,  the  evidence  nftords 
merely  a  supposition  as  to  the  guilt  of  the 
accused,  there  being  no  evidence  of  any 
grudge  or  motive  on  the  part  ol  the  ac- 
cused to  commit  this  crime,  or  any  evi- 
dence to  connect  him  with  the  same,  if  any 
crime  was  committed.  So  we  think  the 
verdict  of  the  jury  was  wrong,  and 
sbonld  have  been  set  aside  by  the  court. 
A  further  rule  Is  that,  in  cases  of  circum- 
stantial evidence,  the  evidence  should  be 
so  strong  as  to  exclude  every  other  rea- 
sonable hypothesis  than  that  of  the  guilt 
of  the  accused.  In  this  case,  as  shown  by 
the  evidence,  others  may  have  committed 
this  crime,  (if  crime  it  was,)  and  there  is 
aa  much  reason  to  suppose  that  others 
did  BO  as  to  suppose  that  the  accused  did 
it.  There  was  an  equal  opportunity  for 
others  to  have  done  it  as  for  the  accused ; 
and,  according  to  the  evidence,  it  Is  quite 
as  reasonable  to  suppose  that  the  de- 
ceased came  ta  his  death  by  reason  of  an 
injury  inflicted  by  a  train  on  the  railroad 
as  at  the  hands  of  the  accused.  Under 
such  circumstances,  this  court  is  not  sat- 
isfied to  allow  the  conviction  to  stand; 
and,  if  the  state  cannot  strengthen  its 
evidence  on  the  trial  hereafter  to  be  bad, 
there  should  be  a  verdict  in  favor  of  the 


accused.  Another  complaint  made  In  the 
motion  for  a  new  trial  is  that  the  court 
committed  error  in  rsf using  to  recharge 
the  jury,  when  so  requested  by  the  jury 
through  the  sheriff,  telling  the  officer  who 
bore  the  request  from  the  jury  that  the 
case  was  "  too  plain. "  or  "  plain  enough, " 
and  he  would  not  further  charge  them, 
which  answer  by  the  court  was  conveyed 
by  the  sheriff  to  the  jury.  This  statement 
by  the  court,  through  the  sheriff,  to  the 
jury,  we  think  was  not  error  if  he  meant 
that  the  case  was  so  plain  that  the  jury 
ought  to  find  the  defendant  not  guilty; 
but  if  he  meant  that  the  case  was  so  plain 
that  the  jury  ought  to  And  the  defendant 
guilty,  then  we  think  It  was  error.  He 
doubtless  meant  the  latter,  because  he  re- 
fused to  grant  a  new  trial  in  the  case. 
While  we  would  not  reverse  the  judgment 
of  the  court  below  upon  this  account  in 
a  plain  case,  where  the  verdict  of  the  jury 
was  in  accordance  with  the  evidence,  yet 
we' think,  iu  a  case  such  as  this, such  error 
would  of  itself  authorise  a  reversal. 
Upon  a  consideration  of  the  whole  case, 
we  do  not  think  there  is  sufficient  evi- 
dence against  the  accused,  to  authorise  a 
jury  to  find  him  guilty.  Judgment  re- 
versed. 

^~~~~~  (88  G«.  678) 

HOLIX>WAT  T.  HOLLOWAT. 

(Supreme  Court  of  Oeorgia.  Feb.  3,  1891.) 
HonsTBAD— RioBTB  Of  Btbp-Mothsb. 
Where  a  widow  takes  minor  children  ol 
her  hnsband  by  •  farmer  marriage,  and  under- 
takes to  keep  them  together  and  care  for  and  sup- 
port them,  tney  all  remain  members  ol  the  de- 
ceased's lamlfy,  and  the  widow  Is  the  head  of 
such  family,  ana  as  such  Is  entitled  to  a  home- 
stead, under  the  lilws  of  Georgia. 

Error  from  superior  court,  Upson  coun- 
ty ;  BoTNTON,  Judge. 

R.  L.  Tieloger  and  Hall  A  Hammond, 
for  plaintiff  in  error.  J.  A.  Cocten  and  A. 
Id.  Speer,  tor  defendant  in  error. 

SiMUONB,  J.  It  appears  from  the  record 
In  this  case  that  R.  S.  Holloway  died  tes- 
tate in  1869,  leaving  an  estate  consisting 
of  land  and  personalty,  a  widow  and 
nine  children,  five  of  whom  were  minors. 
The  will  provided  that  the  property  of 
the  testator  should  be  kept  togrether  until 
his  youngest  child  should  come  ol  age, 
when  there  should  be  a  division  In  kind, 
or  a  sale  for  division,  share  and  share 
alike,  to  his  wile  and  children.  The 
widow  was  bis  second  wife,  and  not  the 
mother  of  the  children.  In  1874  the  widow, 
applied  for,  as  the  head  of  a  family,  and 
had  set  apart,  a  homestead  in  a  portion 
of  the  realty  for  the  benefit  of  herself  and 
theflve  minor  children.  Theminorchildren 
having  all  arrived  at  age,  the  executor,  J. 
J.  Holloway,  in  1886,  filed  his  petition  in 
equity,  alleging  therein  the  death  of  the 
testator;  the  setting  apart  of  the  home- 
stead ;  charging  that  the  homestead  was 
void,  on  the  ground  that  Mrs.  Holloway, 
not  belnsr  the  mother  of  theminorchildren, 
was  not  the  head  of  a  family,  and  there- 
fore had  no  right  to  have  the  homestead 
set  apart  for  herself  and  the  minor  chil- 
dren ;  and  praying  for  the  appointment  of 
a  receiver  to  take  charge  of  the  land  and 
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the  rents  thereof,  and  hold  It  for  the  bene- 
fit of  the  e«ta  te,  etc  The  widow  teo^ifled 
"that  the  estate  was  being  wasted,  there 
were  debts  against  U,  and  she  took  a 
homestead  to  secure  a  home  for  herself 
and  the  minor  children,  of  whom  she  had 
the  care  and  custody  after  the  death  of 
her  husband  until  the  homestead  was  set 
apart;  she  cared  for  and  raised  them,  and 
did  the  best  she  could  tor  them :  the  two 
minor  boys  left  her  before  they  were  of 
age;  she  sent  one  of  them  to  school  as 
much  as  be  would  go,  and  gave  the  two 
younjfer  grfrls  a  good  education."  It  ap- 
pears that  none  of  the  children  are  now 
living  with  her  upon  the  homestead  estate. 
1.  In  this  state  ol  facts,  the  court 
charged  the  Jury  "that,  if  the  defendant 
was  the  widow  of  the  testator  and  bad 
the  homestead  set  apart  after  his  death, 
and  was  not  the  mother  of  the  children 
named  in  the  petition  for  homestead,  the 
bomesleod  wan  void,  and  she  bad  no  right 
as  the  head  of  such  a  family  to  take  a 
homestead."  This  charge  was  excepted 
to,  and  made  tlie  third  ground  of  the  mo- 
tion for  a  new  trial,  which  was  made  by 
the  defendant, and  overruled  by  the  court. 
Under  the  facts  of  this  case,  we  think  the 
court  erred  in  this  charge  to  the  Jury. 
'While  there  was  no  legal  obligation  on 
the  part  of  this  widow  to  support  the 
minor  children  of  her  bustiand,  yet,  we 
think  that,  inasmuch  as  she  undertook  to 
keep  them  together,  and  to  care  for  and 
support  them,  as  the  evidence  shows  she 
did,  they  all  remained  members  of  the 
testator's  family,  and  she  therjby  became 
the  head  of  that  family,  and  under  the 
laws  of  this  state  was  entitled  to  a  home- 
stead as  the  head  of  a  family.  See  Capek 
v.  Kropik,  129  111.  509,  21-  N.  E.  Rep.  Siie, 
where  it  was  held  that,  on  the  death  of  his 
wife,  a  widower,  together  with  his  minor 
step-children,  was  entitled  to  a  homestead 
in  an  entire  lot  of  land  which  lie  had  held 
in  common  with  his  wife.  Moreover, 
when  Mrs.  Holloway  took  the  minor  chil- 
dren under  her  care  and  custody,  she  stood 
in  the  relation  of  a  parent  to  them,  and 
took  upon  herself  that  obligation.  She 
then  was  under  a  moral  obligation  to 
support  and  maintain  these  chll<lren, 
and  the  authorities  hold  that  such  a 
moral  obligation  is  sufficient  to  entitle 
her  to  have  a  homestead  set  apart  for  the 
benefit  of  herself  and  the  minor  children. 
Wade  V.  Jones,  2U  Mo.  75;  Cunnaughton 
V.  Sands,  32  Wis.  387;  Greenwood  v.  Mad- 
dox,  27  Ark.  64K;  Arnold  v.  Walts,  53 
Iowa,  70C,  6  N.  W.  Rep.  40;  Wilson  v. 
Cochran,  31  Tex.  677;  McMurray  v.  Shuck, 
6  Bush,  111 ;  Brooks  v.  Collins,  11  Bush, 
622;  Bell  v.  Keach,«0  Ky.  42;  Riley  v. 
Smith,  (Ky.)  5  S.  W.  Rep.  869;  Moyer  v. 
Drummond.  (S.  C.)  10  S.  E.  Rep.  952; 
Chamberiain  v.  Brown,  (S.  C.)  11  S.  E. 
Rep.  439;  7  Amer.  &  Eng.  Enc.  Law,  p. 
S04;  Thomp.  Homest.  &  Ex.  §  45.  And  see 
Marsh  v.  Lazenby,  41  Ga.  153;  Black  well 
v.  Broughton,  5«  Ga.  390.  To  the  effect 
that  a  step-father  or  step-mother  may 
assume  the  relation  of  parent  towards  the 
step-children,  see  2  Kent,  t'omm.  192;  San- 
derlin  v.  Sanderlln,  1  Swan,  445;  Williams 
V.  Hutchinson,  3  N.  Y.  312;  Murdock  v. 
Murdock,  7  Cal.  611 ;  Capek  v.  Kropik,  129 


111.609,  21  N.  E.  Rep.  836.  Counsel  for  plain- 
tiff in  error  relied  upon  the  case  of  La- 
throp  V.  Association,  45  Ga.  483,  which  be 
claims  to  hold  that  "a  widg wis  not  the 
head  of  a  family  of  minor  children  of  a 
former  husband  by  a  former  marriage." 
It  is  singular  that  both  of  the  learned 
counsel  for  defendant  in  error,  as  well  as 
the  editor  of  the  American  &  English  Bn- 
cvrlopedla  of  Law,  (volume  7,  p.  804,)  fdl 
into  the  same  mistake.  There  was  really 
no  widow  involved  in  that  case.  A 
glance  at  the  facts  of  the  case  will  show 
that  Mrs.  Lathrop  was  the  wife  of  J.  J. 
Ldthrop,  and  that  both  husband  and  wife 
Joined  in  the  application  for  bomestead 
out  of  the  wife's  estate.  She  had  mort- 
gaged her  individual  property  to  the  loan 
association,  and  made  an  afildavit  on  the 
back  of  themortgage  that  it  wasexecnted 
by  her  free  will  and  consent,  and  that  the 
mortgage  money  was  to  be  used  in  pay- 
ment of  the  price  for  the  proi)erty.  The 
money  was  loaned  to  her  on  the  faith  ol 
this  sworn  statement,  and  this  court  held 
that  she  was  estopped  from  controverting 
the  facts  stated  in  her  afildavit,  and  that 
to  allow  her  to  claim  a  homestead  ex- 
emption "would  be,  to  speak  in  the  mild- 
est terms,  a  legal  fraud. "  The  court  also 
held  that,  as  it  was  her  separate  property 
and  she  bad  no  children  of  her  own,  she 
was  under  no  legal  or  moral  obligation 
to  support  the  children  of  her  husband  by 
a  former  marriage,  nor  was  she  the  head 
of  a  family  of  these  minor  children  while 
be  was  In  life;  and  this  is  all  that  the  case 
rules.  If  her  husband  had  been  dead,  and 
she  had  taken  the  control  and  custody  of 
his  children,  it  would  have  presented  a 
very  different  case  from  the  one  decided 
by  the  court. 

2.  Counsel  in  the  case  argued  that,  as  all 
the  children  had  -come  of  age,  the  home> 
stead  estate  had  expired,  and  the  children 
were  entitled  to  a  division  of  the  prop- 
erty In  accordance  with  the  will  of  their 
father.  Whether  this  can  be  done  or  not 
we  do  not  now  decide,  because  the  ques- 
tion is  not  properly  made  In  the  record  be- 
fore us.  This  court  has  held  in  several 
cases,  where  creditors  were  seeking  to  sell 
the  homestead  after  the  minors  arrived  at 
age,  that  it  could  not  be  done,  liecause  the 
homestead  did  not  expire  till  the  death  of 
the  widow.  Haslam  v.  Campbell,  60  Ga. 
650;  Groover  v.  Brown,  69  Ga.  60.  But, 
so  far  as  we  can  ascertain,  this  court  has 
never  decided  that  the  homestead  lasted 
during  the  life  of  the  widow,  as  against 
the  children  on  their  arrival  at  age.  and 
when  they  sued  for  a  division  of  the  prop- 
erty. This  question  we  will  leave  for  fut- 
ure consideration,  In  case  it  arises  here- 
after In  this  suit  or  in  another  action.  It 
the  children  or  any  of  them  sbonid  insti- 
tute one.    Judgment  reversed. 


(M  Oa.  533) 

Fleming  et  al.  t.  Rat  et  at. 

(Supreme  Court  of  Otorgla.    Jan.  19,  1891.) 

CONBTBUCnON  OF  WiLLS  — EsTiTB  IH  RxMAIKDEB 

— Estoppel  bt  Deed. 
1.  A  devise  by  a  mother  to  her  son,  his  wife 
and  children,  he  to  have  the  property  as  a  home 
during  his  life,  and  his  wife  also,  should  she  sur- 
vive him,  and  after  the  death  of  both  the  prop- 
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ert^  to  be  eqnallT  dlyided  among  his  children, 
creates  in  the  children  only  an  estate  in  remain- 
der, and  their  vendees,  who  have  never  been  ad- 
mitted into  possession,  cannot  recover  the  prem- 
ises In  ejectment  before  the  determination  of  the 
estate  for  Ufe. 

a.  The  attestation  by  a  father  of  a  deed  ex- 
ecuted by  his  adult  children,  conveying  in  fee- 
simple  "all  the  respective  rights  and  interest  In 
and  to  a  certain  tract  or  parcel  of  laud, "  describ- 
ing It,  will  not  estop  him  from  subsequently  ao- 
auiring  an  estate  for  his  life  In  the  same  land  by 
le  will  of  his  .mother,  under  a  devise  to  himseU 
for  life  and  to  his  children  in  remainder. 
(Syllabus  by  the  Court.) 

Error  from  superior  coart,  Oreen  coun- 
ty ;  J  GNKi.NB,  Judge. 

H.  T.  Lewis,  for  plaintiffs  In  error. 
Joba  W.  Htxon,  for  defendants  lu  error. 

Bleckley,  C.  J.  1.  The  testatrix  died 
on  or  before  a  certain  day  in  1886.  The 
deed  executed  by  the  three  adult  children 
of  b.  F.  Hay,  and  attCHted  by  Kay  bimseir, 
bears  date  in  IKNO,  about  six  years  before 
the  will  took  effect.  The  deed  Is  in  these 
words:  "State  of  Georgia,  county  of 
Oreen.  For  and  In  consideration  of  the 
Sinn  of  tbreebundred  andtwenty-twu  and 
63-lUO  dullarH  we.  the  undersigned,  have 
this  day  bargained,  sold,  and  conveyed, 
and  do  by  these  preHents  bargain, sell, and 
convey,  unto  T.  Fleming  &  Co.,  their  heirs 
and  assigns,  all  of  the  respective  rights 
and  interest  in  and  to  a  certain  tract  or 
parcel  of  laud  containing  one  hundred 
acres,  more  or  less,  situate,  lying,  and  be- 
ing in  said  county  adjoining  lands  of  Wm. 
Jewell,  Columbus  Heard,  and  others;  to 
have  and  to  hold  the  above-bargained 
rights  and  interest  In  and  to  the  above- 
described  property,  unto  the  said  T.  Flem-' 
ing  &  Co..  their  heirs  and  assigns,  forever, 
in  (ee-xlmple.  In  witness  whereof  we  have 
hereunto  Het  our  hands  and  seals  this  the 
17th  day  of  April.  IHsO."  Signed  by  the 
makers,  and  attested  by  two  wirnesses. 

It  will  be  observed  that  the  Instrument 
contains  no  wairanty  of  title,  and  that  It 
does  not  purport  to  convey  the  land  Itself, 
but  only  the  respective  rights  and  Interest 
therein.  Whatrights  and  interest?  Those 
of  the  matters  of  the  deed,  as  these  persons 
had  no  power  or  authority  over  the  rights 
and  interest  of  any  one  else.  The  agreed 
statement  of  facts  on  which  the  trial  judge 
decided  the  case  does  not  show  to  whom 
the  land  belonged  at  the  date  of  the  deed, 
or  who  had  possession  of  It  then  or  at  any 
other  time,  save  that  "B.  F.  Ray  and  chil- 
dren are  living  on  said  land."  It  is  the 
same  land,  however,  which  Is  embraced 
in  the  will  of  B.  F.  Ray's  mother,  and,  as 
nothing  to  the  contrary  Is  stated,  the 
Judge  was  warranted  in  Inferring  that  the 
land  was  hers  when  she  died.  In  1886.  If 
the  fact  was  otherwise,  the  will  would  be 
wholly  Irrelevant.  Treating  the  land  as 
hor  property,  it  passed  under  her  will,  and 
the  construction  of  that  will  controls  the 
case.  Its  language  Is  as  follows:  "I  give 
unto  my  son  B.  F.  Ray  all  that  I  now 
have,  both  real  and  personal,  consisting 
of  a  tract  of  land  whereon  I  now  live,  ad- 
joining lands  of  Wm.  Jewell,  and  contain- 
ing 100  acres,  be  the  same  more  or  less, 
and  other  property  that  I  may  have  at 
the  time  of  my  death,  to  have  conditlonal- 
^.12e.E.no.l9— 60 


ly.  The  before-mentioned  property  I  give 
to  the  said  B.  F.  Ray  and  his  wife  and 
children,  in  trust.  The  property  is  not  lia- 
ble for  the  said  B.  F.  Ray's  debts  lu  any 
way  whatever.  He  has  the  property  as  a 
home  as  long  as  he  lives.  His  wife,  Sarah 
E.  Ray,  if  the  said  B.  F.  Ray  should  die, 
to  have  a  home,  or  the  interest  arising, 
as  long  as  she  lives  in  the  same  way ;  and 
then,  at  the  death  of  both  B.  F.  Ray  and 
S.  £.  Ray,  bis  wife,  I  wish  the  property  to 
be  equally  divided  among  his  children, 
now  only  three,  Nancy  A.  Ray,  Sarah  E. 
Ray,  and  John  H.  Ray,  and.  It  any  more 
legitimate  children,  they  will  be  made 
equal  heirs  with  the  above  written.  I 
constitute  my  friend  T.  M.  Farabrough  my 
trustee  to  hold  the  title  in  his  name  for  the 
aforesaid,  and  I  enclotbe  him  with  full 
power  to  sell  the  land,  or  anything  else 
that  I  have  given,  and  Invest  the  proceeds 
in  ihe  same  kind  of  property  in  any  other 
section  that  he  may  think  best  so  to  do, 
provided  the  family,  or  those  of  them  that 
may  be  grown,  wish  the  same  to  be  done. 
The  proceeds  of  the  place,  rents,  or  crops 
the  trustee  will  let  the  family  consume, 
but  not  subject  for  any  debt  that  he  does 
not  sanction.  The  trustee  may  not  make 
any  return  of  his  acts  as  trustee,  only  to 
act  for  them,  and  see  that  the  said  prop- 
erty is  not  wasted. "  The  will  Is  without 
date,  and  there  Is  a  strong  probability 
that  It  was  In  existence  when  the  deed  of 
1880  was  executed,  and  that  the  purpose 
of  that  deed  was  to  convey  the  Interest  of 
the  three  adult  children  which  was  expect- 
ed to  vest  in  them  under  this  will  at  the 
death  of  tne  testatrix.  The  Code  declares 
(section  2699)  that  "the  maker  of  a  deed 
cannot  subsequently  claim  adversely  to 
bis  deed  under  a  title  acquired  since  the 
making  thereof.  He  Is  estopped  from  de- 
nying his  right  to  sell  and  convey."  Let 
it  he  conceded  that  this  provision  would 
apply  to  such  a  deed  as  that  made  by  these 
children  to  the  plaintiffs  in  1880.  The  es- 
toppel would  operate  only  as  to  three  of 
the  defendants  In  ejectment,  but  would 
not  affect  the  fourth,  that  is.  Fambrough, 
the  trustee  mentioned  in  the  will.  He 
could  defend  on  the  life-estate  In  B.  F.  Ray 
as  an  outstanding  and  better  title  for  the 
time  being  than  that  of  the  plaintlBs. 
And  It  was  upon  the  right  to  recover 
against  all  of  the  defendants,  not  the  right 
to  recover  against  some  of  them  separate- 
ly, that  the  trial  judge  was  requested  to 
adjudicate.  Andthecase  was  argued  here  - 
In  thesame  way,  the  contention  being  that 
the  trustee  was  not  protected  by  the 
terms  of  the  will  from  a  recovery  at  the 
Instance  of  the  plaintiffs.  We  think  It 
clear  that  whether  the  children  of  B.  F. 
Ray  by  bis  second  marriage  will  be  en- 
titled at  his  death  to  participate  in  the 
division  of  the  property  or  not,  so  long  as 
he  lives  the  right  to  the  possession  Is  in 
him,  and  that  the  trustee  is  entitled  to  as- 
sert that  right  as  against  the  vendees  of 
the  adult  children.  Under  a  fair  and  rea- 
sonable construction  of  the  terms  of  the 
will,  taken  as  a  whole,  the  devise  is  to 
Ray,  his  wife  and  children,  he  to  have  the 
property  as  a  home  during  his  Ufe,  and 
after  his  death  the  property  to  be  equally 
divided.    It  la  doubtful  whether  his  chll. 
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dr«n  by  a  second  wife  will  be  entitled  to 
share  In  the  dlrision  or  not, bat  thntqnes- 
tlou  Is  not  Decessarily  involved  in  this  liti- 
KBtlon.  Nunn  of  his  children  toolc  mure 
than  a  remainder,  except  the  right  to  nn- 
Joy  with  him  as  members  of  his  family, 
and,  the  lite-eatate  not  ha  vine  determined, 
the  remainder-men  are  not  yet  to  be  ad- 
mitted as  sncb  into  possession.  The  act- 
nal  possessioa,  according  to  the  agreed 
statement  of  facts,  is  in  "B.  F.  Ray  and 
his  childrPD,"  by  which  we  snppose  ifi 
meant  his  minor  children  by  the  second 
wife,  since  the  others  were  all  sal  Juris  in 
188U,  and  from  the  names  of  the  Females 
we  Infer  that  they  ware  then  married,  and 
no  longer  members  of  their  father's  fam- 
ily. 

2.  The  suggestion  that  B.  F.  Bay  was 
estopped  from  acquiring  title  from  his 
mother  through  her  will,  because  he  at- 
tested the  deed  of  his  children  to  the  plain- 
tiffs, is  altogether  fanciful.  The  deed  Is 
not  incnnslstent  with  his  right  to  take  bis 
mother's  subsequent  bounty.  It  does  not 
even  appear  that  he  knew  the  contents  of 
the  deed ;  but.  If  he  did,  he  had  no  interest 
in  the  land  at  that  time,  and  surely  he  was 
under  no  obligation  to  give  warning  of 
his  mother's  title,  though  he  may  nave 
been  bound  to  disclose  his  own.  The  facts 
are  altogether  unlike  those  in  the  case  of 
Railroad  Co.  v.  Strickland,  80  Ga.  776, 
6  8.  E.  Kep.  27.  Surely,  there  is  no  law 
«hU-h  Inhibits  a  witness  to  a  deed  from 
acquiring  an  adverse  title  by  purchase, 
inheritance,  or  devise.  The  morality  of 
conveyancing  has  not  yet  arisen  to  this 
sublimated  height.    Judgment  affirmed. 

(86  Va.  86-)  — — — 


Richmond  &  D.  Rt.  Co.  v.  Ykamans. 

(iS^prem«  Count  of  AppeaXt  of  Virginia.    April 

17,  1890.) 

RAUSOAS  COMPAimCB  —  AOOIDSNT  AT  CBOSSING — 
EYISBNOK— INSTBUCTIOKB. 

1.  Plaintiff  drove  over  a  railway  crosslns  im- 
mediately after  a  passing  engine  had  cleared  the 
trai-.k  for  him.  The  engine  proceeded  some  86  or 
to  feet  from  the  crossing,  where  it  was  coupled 
to  a  box-car;  the  engineer  watching  plaintill  un- 
til he  had  safely  crossed  the  track.  The  engine 
was  then  reversed,  and  started  backward  towards 
ttae  crossing,  when  plaintiff's  horse  took  fright, 
and,  unobserved  by  the  engineer,  backed  the 
wagon  onto  the  tender.  Held,  In  an  action  for 
the  injuries  sustained  by  plaintiff,  that,  as  there 
was  no  evidence  showing  want  of  care  on  the 
part  of  the  railroad  employes,  it  was  error  to 
oltarge  that  the  company  was  bound  to  exercise 
special  prudence  and  caution  to  avoid  injury  to 
persons  or  tbeir  property  traversing  the  highway 
at  the  crossing. 

8.  Negligence  by  the  railroad  company  muit 
be  proved:  and  it  is  error  to  instruct  that  plain- 
tiff is  not  bound  to  do  more  than  to  raise  a  rea- 
sonable presumption  of  negligence  on  its  paurt. 

8.  The  engineer,  having  seen  plaiattff 's  horse 
cross  the  track  without  showing  the  least  sign  of 
fright  at  the  engine  passing  Immudiately  in  iront 
of  him,  bad  a  right  to  consider  all  danger  to 
plaintiff's  vehicle  past;  and  it  is  error  to  in- 
struct that  the  engineer  was  bound  to  take  fur- 
ther precautions  for  its  safety. 

4.  One  who  has  been  guilty  of  negligence 
proximately  contributing  to  his  injury  cannot 
recover,  unless  defendant  neglected  to  prevent  or 
avert  the  Injury  after  he  became  aware  of  plain- 
tiff's contributoiy  negligence. 

6.  Plaintiff,  who  drove  over  the  Grossing 
within  •  few  feet  of  the  ensine  engaeed  In  shift- 


ing a  car  from  one  track  to  another,  withont  in- 
forming himself  of  the  direction  which  the  engine 
would  take,  and  who  then  proceeded  ^on^  the 
higtiway  parallel  with  and  in  close  proxinuty  to 
the  track,  is  guilty  of  contribatorr  negligence, 
and  cannot  recover,  unless  bis  perilons  position 
was  imown  to  the  servants  ef  the  railroad  com- 
pany; and  it  is  error  to  charge  that  he  can  re- 
cover If,  "by  the  use  of  ordinary  diligoioe,''  his 
position  could  have  become  known  to  them. 

6.  Since  the  engineer  was  unable,  from  bis 
position  in  the  cab,  to  see  plaintiff  after  he  had 
driven  over  the  crossing,  and  since  he  oonld  not 
have  anticipatated  that  plaintiff's  horse  would 
balk,  a  verdict  in  plaintiff's  favor  shoald  be  set 
aside  for  lack  of  evidence  as  to  defendant's  neg- 
ligence. 
Lawis,  P.,  and  Hihtoh,  J.,  dissenting. 

Error  to  corooration  court  of  Danville. 

C.  U.  Blackford,  fur  plain  tin  in  error. 
Gay  A  OllllHm  and  PeatroBS  £  Hurris,  for 
defendant  in  error. 

FAnxTLKKOT,  J.  The  plaintiff  In  error 
leases  and  operates  the  Virginia  Midland 
Railroad,  from  Washington  city  to  Dan- 
ville. The  road  passes  southward  along 
the  east  side  of  the  Dan  river,  through  the 
town  of  North  Danville,  and  then  over  a 
bi:ldge  to  the  right  bank  of  the  river  into 
the  c-lty  of  Danville.  A  county  road  from 
Danville  towards  Halifax  county  starts 
from  the  eastern  end  of  the  long  wagon 
bridge  which  connects  Danville  with  North 
Danville,  and  runs  for  several  haodred 
yards  down  the  left  bank  of  the  Dan  river, 
and  between  the  railroad  track  and  the 
river.  It  then  bends  off  from  the  river  to 
the  left,  and,  after  rising  a  short  elevation 
to  the  grade  of  the  railroad.  It  crosses 
both  the  main  track  and  the  siding,  (or 
side  track,)  and  then,  turning  again  and 
rising  a  slight  ascent,  runs,  for  about  a 
hundred  feet,  nearly  parallel  with  the  side 
track,  and  then  turns  off  from  k  over  a 
hill.  This  road  and  this  crossing  are  in 
the  corporate  limits  of  North  Danville, 
and  the  place  is  called  "Barker's  Crossing  " 
On  the  17th  of  May,  1888,  Thomas  B.  Yea- 
mans,  who  lived  a  few  miles  from  Dan- 
ville, in  Pittsylvania  county,  where  he  had 
lived  on  the  same  plantatiiin  all  his  life, 
and  who  was  in  the  habit  of  coming  to 
Danville  frequently  by  this  same  road  and 
crossing  the  railroad  ever  since  It  was  put 
there.  In  1872  or  1873,  at  Barker's  crossing, 
came  up  by  this  road  In  a  one-horse 
wagon,  with  his  son  12  years  of  age,  and 
a  load  of  tobacco  for  Danville.  Having 
sold  his  tobacco,  he  started  back  towards 
his  heme  with  his  son  and  the  empty 
wagon,  about  1  or  2  o'clock  in  the  after- 
noon. He  had  crossed  over  the  Dan  river 
on  the  wagon  bridge  and  moved  down  the 
Halifax  road,  by  which  he  had  come,  until 
he  got  to  the  place  where  it  bends  off  from 
the  river  and  starts  np  the  little  rise  to 
the  railroad  crossing.  At  that  point  be 
saw  an  engine  and  tender  coming  down 
on  the  side  or  shifting  track  towards  the 
crossing.  He  did  not  stop,  but  went  on 
slowly,  and  the  engine  and  tender  passed 
on  across  his  road  only  six  or  eight  yards 
in  front  of  bis  horse  and  wagon,  and  he 
crossed  the  track  immediately  as  the  en- 
gine and  tender  cleared  the  road  for  him. 
The  engine  and  tender  went  on  beyond 
the  crossing  some  86  or  40.  feet,  to  whar* 
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tbere  were  standing  on  the  aiding;  15  or  20 
bojc-cara,  wben  i.t  stopped  and  coupled  by 
its  pilot  to  tbe  box-cars,  which  being 
done,  tbe  yard  conductor  got  down  and 
ran  tbe  length  of  three  cars,  and  uncoupled 
the  third  car  from  the  rest  of  tbe  long 
train,  and  tben  told  the  brakenian  on  the 
end  of  the  car  above  bini  to  take  off  the 
brake  and  to  signal  to  tbe  engineer  to  go 
back;  all  which  being  done,  the  engine, 
with  the  tender  in  front,  mored  back  in 
tbe  direction  of  the  crossing.  In  all  the 
time  of  this  operation,  both  going  down 
to  the  boxHsars,  and  coupling  and  un- 
coupling, and  signaling,  and  returning  to 
tbe  crorsing,  Yeamans,  who  had  crossed 
over  tbe  railroad  track  immediately  as 
the  engine  and  tender  had  passed  it  going 
down,  and  was  safely  over  It,  had  pro- 
gressed only  nine  feet,  (as  be  says,)  al- 
though he  wus  moving  all  tbe  time,  when 
bis  boi-se  took  fright  at  the  returning  en- 
gine with  the  tender  in  front,  and  balked, 
and  backed  bis  wagon  upon  tbe  tender, 
which  struck  the  wagon,  broke  ft  to 
pieces,  threw  Yeanaans  and  his  son  nut, 
injured  the  borse  so  as  to  make  him 
valueless,  and  mashed  Yeaman's  hand  by 
being  trodden  upon  by  the  horse,  render- 
ing it  practically  useless,  and  otherwise 
severely  hurting  bim.  The  boy  was  not 
hurt.  The  engineer  saw  Yeamans  as  he 
approached  tbe  crossing  with  bis  wagon, 
without  ever  pausing,  and  crossed  over 
the  track  immediately  as  the  engine  passed 
down,  and  that  his  horse  was  nut  scared ; 
and  he  saw  Yeamans  and  his  wagon  safe- 
ly over,  and  watched  him  till  he  was  safely 
on  his  way,  and,  as  he  supposed,  was  go- 
ing up  the  hill ;  all  this  before  he  started 
the  engine  and  tender  back  with  the  care 
which  lie  was  shirting.  When  he  started 
back  be  was  sitting  on  the  same  side  of 
the  engine  which  he  occupied  when  going 
down ;  but  the  engine  being  reversed,  be 
was  reversed  from  tbe  right  side  go- 
ing down  to  the  left  side  coming  buck. 
He  looked  from  bis  seat  along  the  track 
before  he  started  bark,  and  kept  bis  eye 
on  the  track  and  watched  the  crossing 
and  the  approaches  to  the  crossing  as  he 
came  back;  but  be  did  not  see  Yeamans 
or  bis  wagon,  and  did  not  know  of  his  be- 
ing struck  until  after  the  accident,  be  be- 
ing on  tbe  left  or  far-off  side  of  bis  engine, 
and  the  tender  in  front  cutting  off  his 
view  of  the  road  over  which  he  bad  seen 
Yeamans  safely  driving  towards  his  des- 
tination, after  he  had  safely  crossed  over 
the  track  as  the  engine  and  tender  were 
passing  down.  The  ordinance  of  the 
town  of  North  Danville  required  that  any 
railroad  operating  in  tbe  town  should 
"flag each  and  every  train  while  crossing 
any  of  the  public  streets  or  highways." 
At  tbe  time  of  this  accident  no  flagman 
was  at  the  crossing.  Under  these  facts 
tbe  jury  save  a  verdict  in  favor  of  tbe 
plaintiff,  Yeamans,  for  f9.000,  and  tbe 
court  overruled  the  motion  to  set  it  aside. 
The  errors  assigned  are,  Brst,  In  giving 
the  six  Instructions  asked  for  by  tbe  plain- 
tiff. The  first  of  these  instructions,  after 
a  very  long  prelude,  instructed  tbe  jury 
that  it  was  the  duty  of  the  defendant  com- 
pany in  shifting  their  care  and  engines  at 
this  crossing  "  to  exereise  special  prudence 


and  caatlon  to  avoid  doing  injury  or  dam- 
age to  persons  or  their  property  travers- 
ing said  highway  at  tbe  point  so  crossed 
by  tbe  track  of  the  said  railroad,  and  that 
any  neglect  of  such  precautions  as  are 
proper  and  reasonable,  under  the  peculiar 
surroundings  and  circumstances  of  the  lo- 
cality, constitutes  negligence,  for  which 
tbe  said  defendant  company  Is  liable  In 
damages,  unless  they  further  believe  from 
the  evidence  that  the  plaintiff,  by  exercise 
of  ordinary  care  on  bis  part,  could  have 
prevented  the  Injury  sustained  by  him." 
This  instruction,  while  it  announces  a  cor- 
rect proposition  of  law,  is  calculated  to 
mislead  the  Jury  in  this  case,  because  there 
is  no  necessary  predication  in  the  evidence 
to  call  for  or  to  warrant  it.  An  instruc- 
tion which  is  merely  an  abstract  proposi- 
tion of  law  and  sheds  no  light  on  the  case 
is  properly  refused.  Judge  Richardson 
says.  In  Railroad  Co.  v.  Surge,  84  Va.  63, 
4  S.  E.  Rep.  21 ;  it  must,  by  parity  of  rea- 
soning, be  error  to  give  such  an  instruction 
upon  the  facts  in  this  case.  The  evidence 
does  not  show  any  want  of  special  care 
or  prudence  or  precaution  on  the  part  of 
the  employes  of  tbe  company.  The  shift- 
ing of  the  cars  was  not  done  with  speed, 
and  it  was  properly  done  at  the  regular, 
accustomed,  and  appointed  place,  and  the 
engineer  was  on  the  strict  lookout  to  pre- 
vent injury  to  a  passenger  on  the  highway 
approaching  the  crossing,  over  which  the 
plaintiff  had  passed  in  safety,  and  was  go- 
ing on  his  way  homeward  before  the  en- 
gine and  tenderand  boxHsars  started  back 
towards  the  crossing.  The  highway, 
though  in  the  corporate  limits  of  North 
Danville,  was  only  a  county  road,  fre- 
quented only  to  tbe  extent  usual  for  coun- 
try roads  near  to  tbe  towns. 

Thesecond  instruction  tells  the  Jnry  that 
it  was  tbe  duty  of  the  defendant  company 
to  use  ordinary  care  to  prevent  injury  to 
the  plaintiff,  and  that  for  failure  to  exer- 
cise such  ordinary  care  it  is  liable  to  the 
glaintitf  in  damages  for  injury  sustained 
y  him.  unless  the  plaintiff  was  guilty  of 
contributory  negligence.  This  Is  clearly 
the  law,  if  there  was  any  evidence  to  show 
that  the  defendant  company  did  not  use 
ordinary  care.    Tbere  is  none. 

The  third  Instruction  is  "The  court  In- 
struct the  jury  that,  while  the  burden  of 
proof  is  upon  the  plaintiff  to  show  negli- 
gence in  the  defendant  In  order  to  entitle 
him  to  recoverin  this  action,  yet  tbeplain- 
tiff  is  not  bound  to  do  more  by  bis  proof 
than  to  raise  a  reasonable  presumption  of 
negligence  on  the  part  of  tbe  defendant,  to 
entitle  him  to  recover.*  This  instruction 
is  not  merely  calculated  to  mislead  the 
jury,  but  It  is  directly  in  the  teeth  of  the 
law.  That  negligence  must  be  proved ;  it 
will  not  be  imputed  or  presumed.  Rudd's 
Adm'r  V.  Railroad  Co.,  80  Va.  549.  What 
is  there  to  inform  the  jury  what  is  meant 
by  "a  reasonable  presumption  of  negli- 
gence?" If  juries  are  to  be  permitted  to 
presume  negligence,  and  thereupon  to 
mulct  defendants  in  damages,  what  limit 
can  be  put  upon  their  presumptions,  and 
whither  will  they  go? 

The  fourth  instruction  is:  "That  the 
plaintiff,  Yeamans,  is  presumed  to  have 
exereised  due  and  proper  care  at  the  time 
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at  wblcb  he  was  bart,  and  that  the  bur^ 
den  uf  prorin^r  that  be  was  nesllsent  is 
upon  the  defendant;  and  that,  even  II  the 
Jury  believe  from  the  evidence  that  the 
plaintiff  contributed  to  the  injury  uf  wblcb 
be  complains,  yet  bis  right  of  recovery  is 
not  thereby  affected,  unless  they  shall  also 
believe  from  the  evidence  that  the  plaintiff 
was  in  fault  In  so  cuntrlbuting  to  his  In- 
jury." This  is  certainly  a  new  and  start- 
ling exposition  of  the  law  of  contributory 
negligence,  and  it  diametrically  inverts 
ttie  rule  that  the  contributury  negligence 
of  the  plain  tiff  will  completely  bar  his  right 
ot  recovery,  unless  the  defendants  were  in 
fault,  and  that,  too,  only  after  they  dis- 
covered the  contributory  negligence  ot  tlie 
plaintiff,  and  had  it  in  their  power  to 
prevent  the  injurious  consequence  of  the 
plaintiff's  own  contributory  negligence. 
It  the  plaiutitf  does  an  act  or  bas  a  mis- 
fortune not  caused  or  Induced  by  the  de- 
fendant, which  is  the  proximate  cause  of 
his  Injury,  that  act  or  misfortune  is  neces- 
sarily bis  own,  and  the  jury  has  no  right 
to  consider  the  intent,  or  to  do  more  than 
determine  the  fact  of  his  contributory  neg- 
ligence; and  the  question  is  whether  the 
defendant  company  failed  or  neglected  to 
prevent  or  avert  the  injury  to  the  plaintiff 
after  it  saw  or  knew  or  became  aware  of 
the  plaintiff's  contributory  negligence. 
See  Railroad  Co.  ▼.  Anderson's  Adm'r,  31 
Grat.  812;  Dun  v.  Railroad  Co.,78  Va.  645; 
Rudd'B  Adm'r  v.  Railroad  Co.,  80  Va.  549. 
In  the  case  of  Dun  v.  Railroad  Co.,  Judge 
Lact,  after  reviewing  all  the  authorities, 
English  and  American,  upon  the  doctrine 
ot  contributory  negligence,  says:  "It  is 
better,  we  thinlc,  to  adhere  to  the  rule,  al- 
ready established  In  this  court,  »  •  • 
that  one  who  is  Injured  by  the  mere  neeli- 
gence  uf  another  cannot  recover  any  com- 
pensation for  his  Injury  if  he,  by  his  own 
ordinary  negligence  or  willful  wrong,  con- 
tributed to  produce  the  Injury  of  which  he 
complains,  so  that,  but  for  his  concurring 
and  co-operating  fault,  the  injury  would 
not  have  happened  to  blm,  except  where 
the  direct  cause  of  the  Injury  is  the  omis- 
sion ot  the  other  party,  after  becoming 
aware  of  the  injured  party's  negligence,  to 
use  a  proper  degree  of  care  to  avoid  the 
consequences  of  such  negligence. " 

The  fiftli  instruction  is  erroneous,  be- 
canse  It  presupposes  a  condition  of  affairs 
which  the  evidence  does  not  support.  It 
Instructs  the  jury  that  if  the  employes  of 
the  defendant  company  in  charge  of  the 
engine  knew  the  character  of  the  crossing 
and  of  the  highway  at  that  point,  and 
that  the  plaintiff  had  driven  across  the 
track,  and  was  on  the  highway  near  the 
track,  then  that  ordinary  care  would  have 
required  ot  the  defendant  other  precau- 
tions to  avoid  injury  to  the  plain  tiff.  This 
cannot  be  the  law  applicable  to  the  facts 
of  this  case,  as  disclosed  by  the  record. 
'The  plaintiff  drove  up  to  within  10  steps 
of  the  moving  engine  on  the  track  without 
a  pause,  and  crossed  the  railroad  just  as 
the  moving  tender  cleared  the  way.  He 
saw  (or  by  the  use  of  bis  eyes  he  should 
have  seen,— the  boy  with  blm  says  that 
he  saw)  a  long  line  of  15  or  20  box-cars 
standing  on  the  siding,  or  switch,  upon 
wblcb  the  engine  was  moving,  only  35  or 


40  feet  from  the  crossing,  and,  in  fall  view 
of  these,  and  with  a  full  knowledge  and 
familiarity  with  the  railroad  and  its  shift- 
ing operations  at  that  place, and  with  the 
road  crossing  the  track,  and  Its  location 
and  dangers,  he  crossed,  without  bis 
hnrse  taking  the  least  notice  or  concern 
about  the  moving  train  passing  imme- 
diately in  front  of  bis  nose,  only  10  feet 
from  it,  and  had  gone  clear  off  the  track, 
and  was  steadily  moving  on  his  road  far- 
ther and  further  away  from  all  danger 
from  the  crossing.  All  this  the  engineer 
saw  and  knew.  He  had  seen  that  the 
horse  was  wholly  indlBerent  to  the  pass- 
ing train  just  across  his  path,  in  10  feet, 
and  that  his  driver  and  master  knew  this 
perfect  Inditterence  of  the  horse,  and  had 
not  even  paused,  and  bal  crossed  the 
track,  just  grazing  the  rear  end  of  the 
passing  train;  and  be  bad  seen  the  horse 
and  wagon  safely  across  and  beyond  the 
crossing,  quietly  on  their  way  bouie.  He 
had  a  right  to  consider  that  ail  danger  to 
that  horse,  wagon,  and  driver  was 
passed,  and  that  every  step  and  every 
moment  were  Increasing  the  dlstauce  and 
the  safety,  and  that,  this  being  the  case. 
he  was  not  called  on  to  look  farther  after 
them.  He  had  the  right  to  presume  that 
the  burse  would  continue  to  go  forward, 
and  not  suddenly  backward,  from  the 
phlegmatic  behavior  which  he  had  exhib- 
ited in  crossing  the  track  ot  the  railroad. 
It  was  the  duty  of  the  engineer  to  dismiss 
this  quietly  and  safely  departing  horse, 
wagon,  and  driver  from  his  solicitude, 
and  to  give  his  whole  mind  and  cam  to 
the  track  and  to  the  safety  ot  the  other 
persons  and  vehicles  on  the  highway  who. 
in  fact,  as  the  evidence  shows,  were  at 
that  time  actually  approaching  the  cross- 
ing. Suppose  Henry  Win  ton,  who,  as  the 
evidence  shows,  was  at  that  very  mument 
approaching  the  crossing  with  bis  vehicle, 
from  the  side  opposite  to  the  one  upon 
which  the  plaintiff  was  going  further  and 
further  away,  had  been  run  over  and  hurt  or 
killed,  would  it  have  been  any  defense  to 
the  charge  ot  negligence,  on  the  part  ot 
the  engineer,  to  have  pleaded  that  he  was 
so  intently  engaged  watching  a  wagon 
and  horse  which  had  safely  and  quietly 
passed  over  and  be.rond  the  danger  point 
that  he  had  no  time  or  capacity  to  look 
down  his  track  and  prevent  running  over 
one  which  was  approaching  it?  Would 
it  not  haveb^en  (even  derisively)  said  that 
the  man  and  horse  and  wagon  that  had 
safely  crossed  over  and  beyond,  and  were 
progressing  further  and  further  away,  did 
not  need  his  following  gace  and  guard : 
while  the  man  and  vehicle  about  to  cross 
his  track  at  the  crossing  needed  and 
were  entitled  to  his  whole  and  undivided 
attention? 

The  sixth  instruction  is  not  objected  to. 

The  second  assignment  ot  error  is  the 
court's  modifying  the  first  instruction 
asked  tor  by  the  defendant,  and  rejecting 
altogether  the  fourth  instruction  which  it 
asked  for.  The  first  instruction  asked  tor 
by  the  defendant  is  as  follows :  "That,  in 
order  tor  the  plaintiff  to  recover  against 
the  defendant  company  tor  tlie  injury  com- 
plained ot,  ho  must  prove  that  the  injury 
was  caused  by  the  defendant  company. 
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and  It  must  not  appear  from  the  evidence 
tliat  any  v^ant  of  ordinary  care  and  pra- 
dence  on  his  part  directly  contributed  to 
the  injury;  that,  when  a  travi'ler  upon  a 
public  highway  approaches  a  railroad 
crosBing,  before  attempting  to  cross  the 
trarlc  he  is  bound  to  use  his  senses,  he  is 
bound  to  look  up  and  down  the  track  and 
to  listen,  so  as  to  inform  himself  of  the 
movements  of  cars  and  engines  being 
used  thereon,  in  order  to  avoid  any  pos- 
sible accident  from  approaching  trains  or 
engines  moving  moving  up  and  down  the 
track  in  the  service  of  the  company ;  and 
If  he  fail  80  to  use  his  senses,  but  thought- 
lessly or  blindly  goes  upon  the  track  and 
undertukes  to  croHs  where  trains  or  en- 
gines are  passing,  surh  negligence  of  duty 
to  so  use  his  physical  senses  is,  in  law, 
negligence.  Therefore  if  the  jury  should 
believe,  from  the  evidence,  that  the  plain- 
tiff drove  upon  and  across  the  defendant 
company's  railroad  track  without  look- 
ing or  liutenlng  tor  approaching  trains  or 
passing  engines,  and  without  informing 
himself  of  the  whereabouts  or  movements 
of  the  shifting  engine,  which  he  saw  pass- 
ing when  he  approached  the  crossing,  orif 
when  he  reached  the  crossing  he  saw  the 
engine  coupling  to  box-cars  for  the  pur- 
pose of  shifting  them  from  one  track  to 
the  other,  or  could  have  seen  It  by  the 
exercise  of  ordinary  diligence,  and  under- 
took to  and  did  cross  the  track  within  a 
few  feet  of  said  engine  so  engaged  in  shift- 
ing without  informing  himself  as  to  the 
direction  such  engine  would  move,  and 
after  crossing  the  track  proceeded  along 
a  public  high  way  with  an  ascending  grade 
parallel  with  and  in  close  proximity  to 
the  said  track  on  which  the  said  engine 
was  moving,  with  an  Embankment  on  one 
side  and  a  railroad  cut  on  the  other,  and 
while  BO  traveling  and  ascending  said 
highway  the  plaintiff's  horse  became 
frightened  at  the  approach  of  the  engine 
and  became  unmanageable,  whereby  he 
ran  backward  towards  the  train  and  pre- 
cipitated the  plaintiff  against  the  train, 
and  plaintlH  was  injured,  then  the  plain- 
tiff was  guilty  of  contributory  negligence 
and  cannot  recover,  unless  the  jnry  should 
further  find  from  the  evidence  that  the 
perilous  position  of  the  plaintiff  was 
known  to  the  defendant  company's  em- 
ployes or  agents,  and  that  by  the  use  of 
ordinary  care,  after  knowledge  thereof, 
the  accident  could  have  been  avoided." 
The  court  modified  this  Instruction  by 
Inserting  the  words,  "or,  by  the  use  of  or- 
dinary diligence, could  have  known,"  near 
the  end  of  the  Instruction.  This  Is  saying, 
in  effect,  that  under  no  circumstances  can 
contributory  negligence  of  the  plaintiff 
excuse  the  defendant;  and  it  utterly  de- 
stroys the  whole  doctrine  of  contributory 
negligence.  The  instruction,  as  it  was 
asked  (or,  is  sustained  by  the  decisions  of 
this  court;  and  it  was  error  in  the  corpo- 
ration eonrt  to  refuse  to  give  it;  and  it 
was  greater  error  still  to  modify  it  as 
aforesaid,  and  then  to  give  it. 

The  fourth  instruction  asked  for  by 
the  defendant,  and  refused  out  and  out 
by  the  court,  stated  to  the  jury  that  if 
they  believed  from  the  evidence  that  the 
engineer,  when  be  started  back  with  bis 


train,  sitw  that  the  plalntlB  bad  croBsed 
the  track,  and  was  proceeding  along  the 
highway  in  the  usual  manner,  in  a  direc- 
tion leading  away  from  the  track  and 
crossing,  and  that,  having  done  so,  he 
then  devoted  his  attention  to  the  track 
and  to  the  crossing,  and  nq  longer  could 
see  the  plaintiff,  there  was  no  legal  obliga- 
tion on  him  tocontlnueto  watch  the  plain- 
tiff, and  thereby  divert  his  attention  from 
the  track  and  the  crossing.  This  instruc- 
tion merely  states  the  facts  in  evidence, 
and  a  sound  proposition  of  law  applicable 
to  them ;  and  it  was  error  to  refuse  it. 

The  fifth  error  assigned  is  the  refusal  of 
the  court  to  set  aside  the  verdict.  The 
facts  of  this  case  show  that  the  Injury 
was  the  result  of  one  of  those  unexpected 
and  unavoidable  accidents  which  no  wit 
of  man  nor  foresight  nor  care  could  have 
prevented;  and  they  clearly  shc>w  that 
there  was  no  negligence  upon  the  part  of 
the  defendant  which  caused  the  accident. 
The  engineer  did  all  that  was  in  his  pow- 
er, and  all  that  he  was  called  npon  to  do. 
He  did  not  see  the  plaintiff,  nor  know  of 
the  danger  into  which  he  was  placed  by 
the  balking  and  backing  of  plaintiff's 
horse;  and  he  had  a  right  to  suppose  that 
a  horse  which  had  crossed  the  track  in  a 
few  feet  of  a  moving  train,  just  in  front  of 
his  nose,  without  the  slightest  notice  of 
it,  and  which  was  then  moving  home- 
ward, driven  by  an  intelligent  master, 
would  continue  to  move  in  the  direction 
he  was  moving,  and  thus  in  each  step  wae 
leaving  the  danger  further  behind  bim; 
and  there  was  nothing  to  Induce  him  to 
suppose  or  conceive  that  the  horse  would 
reverse  and  back,  and  continue  to  buck 
until  he  backed  the  wagon  against  tha 
moving  train.  The  engineer  says :  "After 
Yeamans  had  crossed,  I  saw  him  going 
up  the  hill  from  the  crossing,  audi  thought 
he  was  out  of  all  possible  danger.  There 
was  no  possible wayin  which  I  could  have 
avoided  the  accident.  I  did  not  see  him  i 
any  more  alter  I  saw  him  some  thirty  or 
forty  feet  past  the  crossing  until  after  the 
accident.  I  was  looking  to  see  that  no 
one  got  on  the  track  in  front  of  me, — the 
way  I  was  going,— and  the  crossing  ahead 
of  roe."  And  the  plaintiff  himself  said, 
in  his  testimony :  "  If  my  horse  had  not 
backed,  I  would  not  have  been  injured. 
I  had  no  whip."  There  was  no  negli- 
gence In  the  puffing  out  steam  from  the 
shifting  engine  in  the  necessary  discharge 
of  Its  action,  and  no  unnecessary  escape 
or  discharge  of  the  wastesteam  was  made 
in  this  case.  The  owner  and  driver  of  the 
horse  did  not  fear  or  anticipate  that  he 
would  balk ;  and  there  was  nothing  to 
make  the  engineer  suppose  or  dream  that, 
having  seen  him  pull  up  the  sharp  rise  and 
across-and  beyond  the  crossing  with  in- 
difference to  a  train  passing  across  his 
path  and  under  his  very  nose,  he  would, 
when  safely  on  the  other  side  of  the  track, 
suddenly  charge  his  nature  and  stolid  calm- 
ness and  balk  and  back  until  he  brought 
the  wagon  against  the  moving  tender.  It 
was  a  misfortune  of  the  plaintiff  to  have 
such  a  horse;  but  it  was  not  the  fault  of 
the  railroad,  which  was  in  the  proper, 
usual,  and  necessary  performance  of  its 
rightful  buBineBS.    For  these  reaaonB,  we 
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think  the  verdict  ongbt  to  have/been  set 
aHide.  and  that  the  JudKinent  of  the  cor- 
poration court  ol  Danville  is  wholly  erro- 
neous, and  muHt  be  reversed  and  annulled. 

LKwn,  P.,  and  HtNTON,  J.,  dissent. 


(86  Va.  950) 

Jones  y.  Commonwealth. 

(Supreme  Court  of  Appeal*  of  Finrtnlo.  Jane 
19,  1890.) 

CnnnirAi.  Law— Ikmotmint— Vbnub. 

1.  Ad  allegation  In  the  first  count  of  an  in- 
dictment for  malicions  shooting,  as  to  the  county 
where  the  offense  was  conunltted,  does  not  render 
valid  the  second  count,  which  contains  no  aver- 
ment as  to  place. 

3.  A  general  verdict  of  guilty,  under  an  in- 
dictment containing  two  counts,  the  second  of 
which  is  radically  defective,  is  bad;  and,  where 
defendant's  demurrer  to  each  count  has  been 
overruled,  his  motion  in  arrest  of  Judgment 
should  be  granted. 

Error  to  circait  court.  Wise  county. 

J.  C.  Richmond,  tor  plain  tiH  in  error. 
Atty.  Gea.  B.  TajrJor  JScott,  for  the  Com- 
monwealth. 

Fauntlerot,  J.  There  are  no  ques- 
tions of  fact.  Involving  the  guilt  or  inno- 
cence of  the  plaintiff  in  error,  presented  in 
the  record.  Uobert  Jones,  the  prisoner, 
wus  indicted  tor  shooting  and  wounding 
one  Pat  Fugate,  with  intent  to  malm,  dis- 
able, distlgure,  and  kill,  which  indictment 
contains  two  counts;  and  the  prisoner, 
upon  his  arraigninent,  demurred  to  the 
said  Indictment,  and  to  each  count  there- 
of; but  the  county  court  overruled  the 
said  demurrer,  which  action  of  the  court 
is  assigned  as  error.  There  is  no  objec- 
tion to  the  first  count  in  the  Indictment 
specially ;  but  It  Is  alleged  as  error  that 
the  second  count  is  defective,  in  not  stat- 
ing that  the  offense  charged  was  commit- 
ted in  the  county  of  Wise  and  state  of  Vir- 
ginia. The  indictment  is  as  follows: 
"Virginia,  Wise  county,  to-wit:  The  Jo- 
rora  of  the  grand  Jury  of  the  common- 
wealth of  Virginia,  Impaneled  and  sworn 
In  and  for  the  body  of  Wise  county,  at  a 
term  of  the  county  court  of  said  county 
commencing  on  Tuesday,  the  25th  day  of 
March,  1890. and  now  attending  upon  said 
court,    upon   their     oaths    present    that 

Robert   Jones   did   on  the  day  of 

,  18—,  in   the  said  county  of  Wise, 

with  a  certain  pistol,  then  and  there  load- 
ed with  gunpowder  and  leaden  bullets, 
feloniously  and  maliciously  did  shoot  one 
Pat  Fugate,  then  and  there  being,  with 
Intent  him,  the  said  Pat  Fugate,  then  and 
there  to  maim,  dlsflKure,  disable,  and  kill, 
against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia;  and  the  jurors 
aforesaid  do  further  present  that  the  said 
Robert  Jones,  In  and  upon  him,  the  said 
Pat  Fugate,  did  make  an  assault,  and 
him,  the  said  Pat  Fugate,  he,  the  said 
Robert  Jones,  did  then  and  there,  feloni- 
ously and  maliciously,  wound  with  Intent 
bim,  the  said  Pat  Fugate,  then  and  there 
to  malm,  distignre.  disable,  and  kill, 
against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia."  We  think  that 
this  second  count  is  defective,  in  not  stat- 
ing that  the  offense  therein  charged  was 


committed  In  the  county  of  Wise  and  state 
of  Virginia,  and  also  in  not  stating  the  in- 
Btrnmeut  or  weapon  used  in  inflicting  the 
wound,  and  that  the  court  erred  in  over- 
ruling the  demurrer  to  this  count.  Hen- 
dricks V.  Com.,  75  Va.  U34.  We  think,  too, 
that  the  court  erred  in  overruling  the  pris- 
oner's motion  in  arrest  of  judgment,  be- 
cause the  verdict  was  a  general  verdict  of 
guilty,  under  the  indictment  containing 
two  counts,  the  second  of  which  is  radi- 
cally defective,  and  there  having  been  a  de- 
murrer to  each  count  overruled.  Mow- 
bray V.  Com..  11  Leigh,  054;  Clere  v.  Com., 
8  Grat.  615.  For  theseerrors  the  Judgment 
complained  of  must  be  revei-sed  and  an- 
nulled, and  the  prisoner  most  be  awarded 
a  new  trial. 


(M  Va.  9») 
Pattib  v.  Guooenheimrb  «t  «l. 


(Supreme  Court  qf  A 


Appeal* 
19,  1890.) 


cf  Vtrglmila.   Jmte 


Appsal — JuKUDicTioHAi.  Axotnn. 
An  appeal  from  an  order  dissolving  an  in- 
Janction  restraining  defendants  from  levying  •  JL 
fa.  in  an  amount  less  titan  SSOO,  principal  and 
interest,  on  complainant's  homestead  effects.  wtU 
be  dismissed,  as  not  being  within  the  Jurisdic- 
tional amonnt  of  the  supreme  court  of  appeals. 

Appeal  from  corporation  court  of  Roim- 
oke. 

Bill  by  James  S.  Pattle  against  Henry, 
Carrie,  and  Marcus  Goggenneimer,  part- 
ners as  Uuggenbclmer  &  Co.  Defendants 
had  obtained  a  judgment  against  com- 
plainant for  an  amount  less  than  fSOO, 
principal  and  interest,  and  levied  their  0. 
fa.  on  complainant's  homestead  effects,  as 
alleged.  Complainant  then  filed  this  bill, 
praying  for  an  Injunction,  which  was 
granted.  This  was  subsequently  vacated 
on  defendants' motion,  and  an  order  Issued 
restraining  complainant  from  interfering 
with  the  alleged  homestead  property  levied 
on.    He  appeals. 

O.  W.  &L. C.  Bansbroagb.tor  appelant. 
J.  A.  Watts,  tor  apiiellees. 

HiNTON,  J.  The  court  being  of  opinion 
that  matter  In  controversy  in  this  cause 
is  less  In  amount  than  foOO,  the  appeal 
must  be  dismissed,  asbaviug  been  Improv- 
Idently  awarded.  Smith  v.  Rosenheim,  79 
Va.  S40.    Appeal  dismissed. 

(ue  N.  a  t«) 

Waters  v.  Richmond  &  D.  R.  Co. 

(Supreme  Cowt  cf  North  Carolina.  Karoh  S, 

,1891.) 

BDNSAT  SiJOEB — CoirTBi.CTS  —  IlXSOAL  PCBPOSB— 

Appbal— DismssiLL. 

1.  Where  on  an  appeal  in  an  action  against  a 
railroad  company  for  failure  to  provide  m  car  for 
t6e  transportation  of  plaintiff's  stock  at  the  time 
stipulated  in  the  contract  a  dismissal  is  moved  on 
the  ground  that  the  purpose  of  the  oontract  was 
illegal,  in  that  plaintiff's  petition  shows  tbat  b» 
intended  to  sell  the  cattle  in  another  state  on 
Sunday,  the  motion  must  be  denied  where  it  does 
not  appear  from  the  pleadings  that  the  sale  of 
cattle  on  Sunday  is  forbidden  by  the  laws  of  that 
state. 

a.  Though  on  the  trial  of  the  case  it  is  proved 
that  Sunday  sales  are  made  unlawful  by  the  stat- 
utes of  the  state  in  which  the  cattle  were  to  be 
sold,  it  is  proper  to  refuse  a  charge  that  Uie  oon- 
tract l>etween  plaintiff  and  defendant  "was  tmsed 
upon  an  illegal  consideration,  and  waa  void. "  as 
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the  contract  Is  valid,  thongh  plaintlfi's  purpose 
may  have  been  Illegal. 

3.  It  being  shown  that  the  Stindsy  sale*  were 
forbidden  by  the  statntes  of  the  state  where  the 
cattle  were  to  be  sold,  evidence  as  to  the  market 
and  market  price  on  that  day  in  such  state  is 
inadmissible  to  show  the  damage  sustained  by 
plaintiff  on  aocoantof  the  delay  in  transportation. 

Appeal  from  superior  court,  Ashe  coun- 
ty; Brtan,  Judge. 

The  complaint  was  as  follows:  "  (I)  The 
plaintiff  complains  and  alleges  that  be  is 
a  citizen  of  the  state  and  county  aforesaid, 
and  the  defendant  Is  a  corporation,  duly 
created  by  law,  owning  and  operating  a 
line  of  railroad  between  the  town  of  Tay- 
lorsville,  in  the  state  of  North  Carolina, 
and  the  city  of  Charleston,  in  the  state 
of  South  Carolina,  and  with  full  power  to 
make  the  contract  hereinafter  stated.  (2) 
That  on  or  about  the  20tb  day  of  Novem- 
ber. 1888,  the  same  being,  as  nearly  as  be 
can  now  recollect,  Wednesday,  he  was  the 
owner  of  a  lot  of  cattle  which  he  desired 
to  shlD  from  the  towji  of  Taylursvllle  to 
the  city  of  Charleston  aforesaid,  and  that 
he  was  especially  desirous  that  said  cattle 
should  reach  the  said  city  of  Charleston 
on  the  morning  of  Saturday  succeeding 
the  Wednesday  aforesaid,  and  for  the  rea- 
son be  was  informed  that  on  that  da.v  and 
especially  on  the  following  day  (Sunday) 
the  price  of  beef  cattle  would  be  very 
'high, and  consequently  favorable  to  seller, 
and  for  a  further  reason  that  by  a  long 
and  well-known  custom  of  said  city  Sun- 
day Is  the  principal  day  for  the  sale  of  beet 
cattle  in  said  city.  (3)  That  in  order  to 
reach  the  said  city  of  Charleston  in  time 
for  the  Sunday  market,  it  was  absolutely 
necessary  for  him  to  leave  the  town  of 
TaylorSvllle  on  Thursday  mornlngsucceed- 
ing  said  Wednesday,  and  that  said  cuttle 
sbould  be  on  the  train  on  Wednesday 
nisrbt,  or  very  early  Thursday  morning; 
and,  in  order  to  effect  said  purpose  he  en- 
tered into  a,  con  tract  with  the  defendant, 
wherein  suld  defendant  undertook  and 
agreed  that.  In  consideration  of  the  sum 
of  fifty-eight  dollars  and  fifty  cents,  which 
be  was  ready  and  able  to  pay.  It  would 
furnish,  on  the  Wednesday  night  afore- 
said, onesafe  and  substantial  Richmond  & 
Danville  stock-car  capable  of  holding  and 
transporting  the  said  cattle,  thirty-two 
in  number,  and  the  said  car  should  be 
tranpported  with  proper  diligence  and  dis- 
patch from  the  town  aforesaid  to  the  said 
city,  and  reach  the  latter  Saturday  morn- 
ing. (4)  Thatdefendant  was  then  and  there 
and  at  the  time  of  making  the  said  con- 
tract distinctly  and  plainly  informed  that 
the  plaintiff  desired  to  leave  the  town 
aforesaid,  and  to  reach  the  city  aforesaid 
at  the  time  aforesaid  named,  Saturday, 
BO  that  he  could  be  ready  for  the  Sunday 
market,  because  he  had  distinct  and  relia- 
ble information  that  beef  cattle  would  be 
very  high  at  that  time,  and  because,  fur- 
ther, it  was  the  best  day  of  sale.  (5)  That 
with  this  distinct  understanding  of  the 
purposes  and  intention  of  the  plaintiff,  de- 
fendant promised  to  have  thecar  ready  as 
stipulated  in  said  contract,  and  to  trans- 
port the  cattle  aforesaid.  (6)  That  on  the 
night  of  the  said  Wednesday  the  plaintiff 
drove  bis  cattle  to  the  said  town,  but  de- 


fendant tailed  and  refused  to  furnish  said 
car,  and  plaintiff  was  compelled  for  want 
of  same  to  keep  bis  cattle  at  greatexpense 
and  injury  in  a  lot  during  Wednesday 
night  and  all  the  day  of  Thursday  and 
Thursday  night,  whereby  he  was  put  to 
great  expense  and  trouble,  and  the  said 
cattle  lost  in  weight  greatly,  and  the  same 
did  not,  by  reason  of  the  negligence  of  the 
defendant  and  its  failure  to  furnish  said 
car,  lea  vesaid  town  until  Friday  morning. 
(7)  That  in  consequence  of  the  said  negli- 
gence and  failure  of  defendant  to  keep  its 
contract  with  the  plaintiff,  the  said  cattle 
could  not  and  did  not  arrive  in  Charleston 
until  Sunday  morning  between  the  hourn  of 
ten  and  eleven  o'clock,  and  consequently 
too  late  for  the  market  of  Sunday;  and 
that  Immediately,  and  before  tlienext  day, 
and  in  consequence  of  laree  Importations 
from  other  places,  beef  cattle  greatly  de- 
clined in  price,  and  plaintiff  was  greatly  in- 
jured in  this  respect,  and  so  the  plaintiff 
says  be  was  put  to  expense  by  being  com- 
pelled to  keep  his  cattle  in  Taylorsville,  by 
their  deterioration  in  weight  from  said 
cause,  by  missing  market  day  in  Charles- 
ton, and  their  expense  and  their  deteriora- 
tion there,  and  other  causes  to  his  dam- 
age of  three  hundred  and  fifty  dollars, 
whereof  he  demands  relief  for  the  sum  of 
three  hundred  and  fifty  dollars,  and  for 
cost  of  action,  to  be  taxed  by  the  clerk  of 
thiscourtv" 

G.  N.  Folk  and  G.  W.  Bower,  for  plain- 
tiff. D.  Hcbenck  and  F.  H.  Basbee,  tor  de- 
fendant. 

SBEPBERn,  J.  The  defendant  moved  In 
this  court  to  dismiss  the  action  for  that 
on  the  face  of  the  complaint  it  appeared 
that  the  ultimate  purpose  of  the  plaintiff 
in  making  the  contract  sued  upon  was  ille- 
gal, in  that  he  intended  to  violate  the  Sun- 
day laws  of  South  Carolina.  As  a  motion 
of  this  character  is  based  entirely  upon 
the  facts  stated  in  the  complaint,  and  as 
it  does  not  appear  from  the  said  pleading 
that  the  sale  of  cattle  In  market  on 
Sunday  is  forbidden  by  the  laws  of  the 
said  state,  and  as  we  cannot  take  judicial 
notice  of  such  laws,  (Hooper  v.  Moore,  6 
Jones,  N.  C,  ISO,)  it  is  very  plain  that  the 
motion  must  be  denied. 

2.  On  the  trial  below,  however,  the  de- 
fendant proved  that  by  thestatutelaws  ot 
South  Carolina  (Gen.  St.  §§  lt!31,  I6:j2)  such 
a  sale  was  unlawful,  audit  prayed  thecourt 
to  hold  that,  from  the  facts  alleged  and 
the  evidence  the  contract"  was  based  upon 
an  illegal  consideration,  and  was  void." 
The  court  very  properly  declined  to  give 
the  instruction,  as  there  is  not  the  slight- 
est illegality  either  in  the  consideration 
or  promise.  The  consideration  was  the 
sum  of  $58.50,  and  the  promise  was  to 
transport  the  cattle  so  as  to  reach  the  city 
of  Charleston  on  Saturday.  We  presume 
that  the  defendant  intended  to  present 
the  question  as  to  the  effect  of  the  alleged 
illegal  purpose  of  the  plaintiff,  but,  as  this 
point  is  not  raised  by  the  prayer  for  in- 
struction, we  do  not  feel  at  liberty  to  pass 
upon  it  in  this  appeal.  The  distinction 
to  which  W9  have  adverted  is  universally 
recognized,  and  Is  clearly  expressed  by 
Pollock  in  his  work  on  Contracts,  p.  S17. 
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He  sayn  that  "on  agreement  Is  the  com- 
plex reault  of  diRtlnct  elements,  and  the 
illegality  muHt  attach  to  one  or  more  of 
those  elements  in  particular.  It  is  mate- 
rial whether  it  be  found  in  the  promise, 
the  cunsideration,  or  the  ultimate  pur- 
pose." 

3.  The  defendant  asked  the  court  toin- 
stract  the  jury  that,  sales  of  property  on 
Sunday  bein^  forl)idden  by  the  laws  of 
South  Carolina,  the  jury  are  not  to  con- 
sider any  evidence  offered  by  plaintiff  tend- 
ing to  Hhow  a  marlcet  in  Charleston.  S.  C, 
on  Sunday,  or  the  market  price  on  that 
day,  in  estimatins  bis  damage,  if  he  has 
sustained  any.  This  Instruction  was  re- 
fused, and  in  this  we  think  there  was  er- 
ror. It  will  be  noted  that  there  was  no 
evidence  (as  in  McAhsher's  ("ase,  ante,  892, 
.decided  at  this  term)  tending  to  explain 
the  nature  of  the  customary  Sunday  trans- 
actions at  said  market,  to  the  effect  that 
the  sales  were  not  to  be  comi>leted  on  that 
day;  and  as  such  completed  sales  were 
prohiliited  by  law,  it  must  follow  that 
there  could  have  been  no  Sunday  market 
price.  The  defendant  was  entitled  to  the 
instruction.    There  must  l)e  a  new  trial. 


(108  N.  C.  62) 

Commercial  Bank  op  Dantillk  ▼.  Bdrq- 

WYN. 

(Sumreme  Court  of  Nnrth  Carolina.    March  8, 
18U1.) 

keoonxbi.b  ivstrcments — ijinocikt  holdbbi) — 
Bl'ukbn  of  Phouf. 
Where,  in  an  action  on  a  note  by  an  in- 
dorsee at^inst  the  maker,  defendant  pleads  fraud 
in  the  iui-c^pliou  of  the  note,  and  gives  evidence 
lending  to  establish  it,  the  burden  is  on  plaintiff 
to  show  that  be  is  an  innocent  holder. 

Appeal  from  superior  court,  Vance  coun- 
ty; WoMACK.  Ju<lge. 

ItHttle  &  MunliK-Hl,  for  appellant.  A.  W. 
Gralmui,  for  appellee. 

Shrpherd,  J.  The  note  sued  upon  was 
negotiable,  "and  there  \aaprliiiH  tacle  pre- 
sumption of  luWin  favor  of  every  holder 
of  a  ne;;<itialile  paper  to  the  extent  that 
he  is  the  owner  of  it.  and  that  be  tof>k  it 
for  value  and  before  dinhontir. "  1  Pars. 
Notes  &  B.  2r.5;  Tred well  v.  Blount, S6N.C. 
33.  Where,  however,  fraud  or  illegality  in 
the  Inception  of  the  Instrument  is  pleaded, 
and  the  defendant  introduces  evidence 
tending  to  establish  such  pica,  then  the 
priiisH-  fHcle  case  made  liy  the  indorsee, 
who  simply  offers  the  note  and  proves  its 
execution.  Is  so  far  rebutted  as  to  shift  the 
burden  of  proof,  and  to  render  it  exsential 
to  his  right  of  recovery  that  he  show  that 
he  is  a  bona  Ode  purchaser  for  value  and 
without  notice.  Pugh  v.  Grant,  88  N.  C. 
39;  1  Uanioi,  Neg.  Inst.  §  815.  Mr.  Daniel 
says  ^section  166)  that  in  such  a  case  "a 
new  coloring  is  Imparted  to  the  transac- 
tion. Tlie  plaintiff,  if  he  has  become  inno- 
cently the  holder  of  the  paper,  is  not  per- 
mitted to  suffer;  but  as  tlie  knowledge  of 
the  manner  in  which  itcame  into  his  hands 
must  rest  in  his  bosom,  and  the  means  of 
showing  it  must  be  much  easier  to  him 
than  to  the  defendant,  he  is  required  to 
give  proof  that  be  became  possessed  of  it 
or  a  sufficient  consideration.    If  he  is  in- 


nocent, the  burden  must  generally  be  a 
light  one;  and  if  giiltv,  it  Is  but  a  proper 
shield  to  one  who  would  be.  but  for  its 
protection,  his  victim."  Applying  these 
principles  to  the  case  before  as.  It  is  plain 
that  bis  honor  erred  In  charging  the  jury 
that  If  they  believed  the  evidence,  the 
plaintiff  was  a  purchaser  for  value  and 
without  notice.  The  defendant  pleaded 
that  the  execution  of  the  note  was  induced 
by  the  fraudulent  representation  of  the 
payee,  and  there  was  evidence  tending  to 
establish  the  alleged  fraud.  It  then  be- 
came incumbent  on  the  plaintiff  to  show 
that  he  purchased  fur  value  and  without 
notice,  and,  failing  to  do  this,  he  was  not 
entitled  to  the  instruction  given  by  the 
court.  It  la  but  just  to  say  that,  while 
this  point  is  properly  taken  here,  it  doea 
not  seem  to  have  been  made  in  the  court 
below;  the  question  there  being  tlie  effect 
of  actual  notice  to  the  vice-president  of  the 
plaintiff  under  the  clrcuuiHtances.  The 
case  of  Applegarth  v.  Tlllery,  105  N.  C.  407. 
II  S.  E.  Hep.  509,  cited  by  the  plaintiff's 
counsel,  does  not  conflict  with  the  view 
we  have  taken.  In  that  case  there  was 
ample  testimony  to  show  that  the  plain- 
tifl  pui-chased  liefore  maturity,  for  value 
and  without  notice,  and  there  was  no  c<»n- 
tradictory  evidence  as  to  these  points. 
The  court  held  that  mere  proof  that  the 
payee  had  procured  the  n«)te  by  fraud  was 
no  evlileuce  to  contradict  the  express  tes- 
timony of  the  plaintiff  that  he  was  the 
owner.  This  is  very  plainly  the  ground  of 
that  declHlon,  and  we  cannot  regard  the 
reference  to  the  first  prayer  of  Instruction 
as  controlling  the  real  meaning  of  the 
opinion.  Certainly  the  court  did  not  In- 
tend to  impinge  upon  the  flrmly  established 
principles  which  we  linve  laid  down  as 
applicable  to  the  facts  before  us.  It  is  fur- 
ther to  be  observed  that  the  sole  issue  in 
that  case  related  only  to  the  ownership  nl 
the  note  sued  upon.    Reversed. 


(108  N.  c.  5«) 
Mi?RFRERRB0R0  R.  Co.  et  at.  T.  Commis- 
sioners OF  Hertford  County. 

(Supreme  Court  of  North  CaroUna.  Hatch  S, 
li»l.) 

IiMtiitcnoir— RAI1.B0AO  Aid  Boitds — Blkotioii. 
Where  a  township  has  voted  l>onds  in  aid 
of  a  railroad  to  be  constructed  on  a  designated 
line,  and  subsequently  the  lesrislature  enacts 
(Laws  N.  C.  1089,  c.  557,  J§  1, 8)  that  the  company 
"may"  change  its  route,  and  that  upon  petition 
by  the  tax-payers  of  tne  township  an  election 
shall  be  held  on  the  question  whether  or  not  the 
bonds  previously  Issued  shall  be  used  in  Aid  of 
the  construution  of  the  new  route,  the  county 
cummissioners  will  be  enjoined  from  ordering 
such  election,  where  it  appears  that  the  company 
has  contracted  for  the  construction  of  the  road 
upon  .the  original  route,  and  is  pushing  the  work 
to  completion,  as  the  company  is  not  compelled 
to  adopt  the  new  route,  and  the  election,  there- 
fore, would  only  depreciate  the  kionds  without 
benefiting  the  townsliip. 

Appeal  from  superior  coort,  Hertford 
county:  Q.  H.  Brown,  Jr.,  Judge. 

This  wns  a  motion  to  continue  an  in- 
junction till  the  hearing  of  the  cause,  beard 
at  Chambers  on  the  20th  day  of  January, 
1891,  before  Brown,  Jr.,  J.  Under  tbepro  vis- 
ions of  the  original  charter  of  the  plalutllt 
company,  (section 34,  c.  365,  Laws  1887,)  it 
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was  required  to  begin  the  work  of  con- 
structiiiR  its  road  within  three  yearH  from 
the  7th  of  March,  1m)<7,  (when  tlie  act  wae 
ratified. )  At  the  election  held  io  July, 
1S87.  a  majority  of  the  qualiflcd  voters  of 
MurfreeMboro  townHhIp  voted  in  favor  of 
the  subscription  of  f  25,IK)0,  in  bonds  of  the 
townsbin,  to  the  capital  stock  of  the  com- 
pany, and  the  t>ondH  issued  in  payment  of 
said  sulmcription  were  declared  valid  by 
this  court  in  Brown  v.  Commissioners,  100 
N.  C.  «2.6S.E.Rep.l7R.  AftercauslnR  two 
routes  to  l>e  surveyed  from  the  Meherrin 
river  to  the  Roanoke  &  Tar  River  Railroad, 
the  directors  of  the  company  located  the 
line  so  as  to  Intersect  with  the  other  road 
at  a  place  called. " Pendleton  Station." 
The  directors  had  been  empowered  by  the 
unnnlmoiis  vote  of  the  stockholders,  at  a 
reRufar  meeting  held  October  8,  1890,  in 
•vlik-li  the  stock  of  the  townsnip  was  law- 
fully represented,  to  make  said  location. 
After  expending  large  sums  of  money  for 
the  right  or  way  along  the  line  selected, 
the  company  contracted,  on  the  6th  of  De- 
cember, IXSM),  with  Its  co-plaintiff,  John 
H.  Winder,  to  construct  said  road  from 
said  river  to  said  station,  and  the  said 
Winder  agreed  to  take  the  said  bonds  in 
part  jinynient  of  the  work  of  construction, 
and  notitied  the  corporation  of  his  readi- 
ness to  begin  the  grading  on  the  Ist  day 
of  January,  1K91.  On  the  9th  of  March, 
1NMI,  the  general  assembly  passed  an  act, 
amending  said  chapter,  (chapter557.  Laws 
]SM9.)  the  material  portions  of  which  were 
as  follows;  "Section  1.  That  section  two 
of  said  chapter  three  hundred  and  sixty- 
five  be  amended  by  adding  thereto  the 
following  clause:  'That  said  company 
may  extend  the  main  lino  of  its  road  from 
the  town  of  Murfreesboro  to  some  point 
on  the  line  of  the  Norfolk  &  Carolina  Rail- 
road, in  said  county  of  Hertford,  and  the 
said  company  shall  not  be  required  to 
build  that  part  of  the  main  line  of  the  road 
between  the  said  town  and  the  Roanoke 
&  Tar  River  Railroad,  in  order  to  entitle 
said  company  to  the  rights  and  i  rivileges 
granted  In  said  chapter.'  8eo.  2.  That  the 
comnilHsioncrB  of  Hertford  county  are  au- 
thorized, and  it  shall  be  their  duty,  when- 
ever fifty  tax-payers  In  said  township  shall 
petition  the  same,  to  cause  an  election  to 
be  held  in  said  township,  as  prescribed  in 
said  chapter,  and  submit  to  the  qualified 
voters  of  said  township  the  question  as  to 
whether  or  not  the  bonds  heretofore  issued 
in  payment  of  the  subscription  of  said 
township  to  the  capital  stock  of  said  Mur- 
freesboro Railroad  Company  shall  be  nsed 
in  building  and  constructing,  or  aiding  In 
building  and  constructing,  said  railroad 
from  said  town  to  some  point  on  the  line 
of  the  Norfolk  &  Carolina  Railroad.  At 
such  election  those  in  favor  of  the  latter 
route  shall  deposit  a  ballot  on  which  is 
written  or  printed  the  words,  'For  trans> 
fer;'  and  those  opposed  to  same  shall  de- 
posit a  ballot  on  which  is  written  or 
printed  the  words,  'Against  transfer.' 
And  if  at  such  election  a  majority  of  the 
qualified  voters  of  said  township  shall 
vote  'For  transfer,'  then  the  bonds  hereto- 
fore Issued  for  the  subscription  of  said 
township  to  the  capital  stock  of  said  Mur- 
Ireesboro  Railroad  Company  shall  be  used 


and  applied  for  the  purpose  of  building 
and  constructing,  or  aiding  in  building 
and  constructing,  that  part  of  said  rail- 
road provided  for  in  section  1  of  this  act, 
from  said  town  of  Murfreesboro  to  said 
Norfolk  &  Carolina  Railroad,  in  Hertford 
county." 

The  seven  concludlngsectlonsof  thecom- 
plaint,  apon  the  hearing  of  which  the  or- 
ders complained  of  were  granted,  together 
with  the  said  orders,  were  as  follows: 
"(12)  That  on  the  Ist  Monday  in  Novem- 
ber, 1890,  A.  M.  Darden,  E.  Carl,  J.  E. 
Jones,  and  other  tax-payers  in  Murfrees- 
boro township,  numbering  fifty  or  more, 
presented  tlieir  petition  to  the  board  of 
commissioners  of  said  county  of  Hertford 
in  meeting  assembled,  asking  for  an  elec- 
tion to  be  ordered  by  the  board  under  sec- 
tion 2  of  said  actof  is>i9,and  said  board  re- 
fused to  grant  said  petition  and  order  said 
election.  (13)  That  c>n  the  Ist  Monday  in 
December,  1890,  said  petitioners  together 
with  others,  numbering  fifty  or  more,  and 
tax-payers  as  aforesaid,  again  presented 
their  said  petition  to  said  board,  the  con- 
sideration of  which  was  by  said  board 
continued  to  the  first  Monday  in  January, 
1891.  (14)  That  the  chairman  of  said 
board  is  one  of  said  petitioners  in  said 
matter,  he  having  signed  the  petition  be- 
fore his  qualifltation  us  cr)miniHsioner,  but 
after  his  election,  as  ))lalntlfr8ure  informed 
and  believe.  (15)  That  plaintiffs  are  in- 
formed and  believe  that  a  majority  of  the 
members  of  said  board  intend  at  their 
meeting  on  the  Ist  Monday  in  January, 
1891.  to  grant  said  petition  and  order  said 
election.  (16)  That  plain  tiffs  are  Informed 
and  believe  that  an  election.  If  ordered  un- 
der said  act  of  l8^<9,  will  greatly  damage 
and  lessen  the  value  of  said  township 
bonds,  and  would  Irreparably  damage 
plaintiffs.  (17)  That  plaintiff  Winder  was 
negotiating  with  plaintiff  company  in  ref- 
erence to  the  construction  of  said  railroad 
from  some  time  in  the  month  of  (>ctober, 
189U,  until  the  consummation  of  their  said 
contract  of  December  6,  1890.  and  knew 
nothing  of  the  above  proceedings  by  the 
said  petitioners  until  after  the  consum- 
mation of  said  contract,  and  about  ten 
days  ago.  ( 18)  That  the  summons  in  this 
action  has  been  duly  Issued.  Wherefore, 
the  plaintiffs  pray  that  defendant  be  re- 
strained and  enjoined  from  ordering  an 
election  under  chapter  5.57  of  the  Laws  of 
1889,  and  for  other  relief  as  plaintiffs  may 
be  entitled,  and  for  costs. " 

Judge  Whitakbr's  order:  "On  the  an- 
nexed sworn  complaint,  treated  as  an  affl- 
davit,  let  the  dcfendantsshowcanse  before 
Hon.  George  H.  Brown,  Judge  at  cham- 
bers in  the  town  of  Washington,  N.  C.  on 
January  9, 1891,  at  10  o'clock  a.  h.,  why 
an  injunction  should  not  be  issued,  re- 
straining the  defendants  from  ordering  an 
election  under  chapter  S.*)?  of  the  Laws  of 
1889,  and  for  such  other  and  further  relief 
as  may  be  just.  And  It  is  further  ordered 
that  upon  the  plain  tiffs'  executing  a  bond 
in  the  usual  form  in  the  sum  of  two  hun- 
dred dollars,  to  be  approved  by  the  clerk  of 
this  court,  the  defendants  be,  and  are  here- 
by, enjoined  and  restrained  from  ordering 
the  said  election,  until  the  further  order  of 
the  court.    Spibh  Whitakkr,  Judge  of  the 
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Superior  Court.  At  the  chambers  in  Ra- 
leigh. N.  C,  January  1, 1891." 

Judge  Brown's  order:  "Tbiscansecame 
oh  to  be  beard  before  me  by  consent  of 
plain tlBs  and  defendants  on  the  20tb  day  of 
January,  1891;  Messrs.  Wlnbome  &  Bro. 
appearing  for  tbe  plaintiffs,  and  Mr.  W.  D. 
Praden  for  the  defendants.  Tbecourt  Is  of 
the  opinion  that  The  order  of  election  re- 
ferred to  in  the  complaint  onght  not  to  be 
made,  or  tbe  election  he  held,  until  the 
rights  of  tbe  petitioners  can  be  determined 
upon  a  final  hearing,  or  until  passed  upon 
by  tbe  supreme  court.  It  is  therefore  or- 
dered that  tbe  injunction  heretofore  issued 
by  tbe  Hon.  Spier  Whitaerr  be  continued 
until  tbe  f urtber  order  of  tbe  court.  G.  H. 
Brown,  Jr.,  Judge,"  etc. 

Tbe  defendants  appealed. 

IV.  D.  Pruden,  for  appellants.  J.  W. 
Hinsdaie  and  Winborne  &  Bro.,  tor  appel- 
lees. 

Avert,  J.,  {after  atatloff  tbe  Acts  aa 
above.)  Tbe  salutary  provision  of  the 
constitution,  (article  8, §1,)  which  reserves 
to  the  legislature  tbe  right  to  alter  or  re- 
peal all  acts  incorporating  companies, 
enacted  thereafter,  does  not  authorize  tbe 
passage  of  a  subsequent  act,  which,  under 
the  pretense  of  protecting  tbe  public  or  of 
exercising  an  acknowledged  police  power, 
appropriates  a  portion  of  the  corporate 
prooerty  to  tbe  public  use.  Cooley,  Const. 
Lira.  marg.  pp.  577,  678.  Tbe  amendatory 
law  under  which  tbe  county  commission- 
ers proposed  to  proceed  would  not  be  al- 
lowed, if  by  its  terms  it  provided  for  per- 
petrating such  a  wrong,  to  operate  so  as 
to  divest  tbe  right  of  the  plaintiff  com- 
pany to  the  bonds,  ortocompel  it,  against 
tbe  protest  of  its  directors,  to  do  other 
and  possibly  much  more  costly  work  than 
it  stipulated  to  do  as  a  consideration  for 
said  bonds.  But  in  fact  the  legislature 
did  not  attempt  a  vain  thing,  but  simply 
gave  to  the  plaintiff  company  the  power 
to  extend  its  road  in  a  new  direction,  and 
to  be  absolved  from  its  obligation  to  con- 
struct a  part  of  the  line  previously  pro- 
posed, if  the  township,  by  a  vote  of  its 
qualified  electors,  on  its  part  should  sig- 
nify Its  assent  to  the  new  arrangement. 
The  statute  provides  that  "the  company 
may  extend  its  main  line,"  etc.,  and  there- 
fore does  not  purport  to  compel  but  only 
)>ermits  the  cbange  to  be  made  by  agree- 
ment of  both  parties  interested.  As  a 
stimulus  to  diligence,  tlie  company  was 
required  to  begin  work  within  three  years 
from  the  7tb  of  March,  1887,  and  it  seems 
that  they  had  not  only  begun,  but  had 
made  the  necessary  contracts,  looking  to 
the  completion  of  the  entire  line  which  tbe 
parties  originally  contemplated  cnnstrnct- 
ing,  when,  as  tbe  plaintiffs  insist,  tbe  de- 
fendants firoposed  to  take  a  step  that 
would  for  tbe  time  destroy  tbe  market 
value  of  the  bonds  in  which  tbe  plaintiff 
Winder  was  to  be  paid  for  tbe  construc- 
tion, and  thereby  cause  a  suspension  of 
operations  on  his  part.  Tbe  holding  of 
the  election  would  obviously  be  product- 
ive of  no  benefit  or  profit  to  the  people  of 
the  township,  since  the  company  has  al- 
ready agreed,  as  it  bad  the  right  to  do, 
with  a  contractor  to  finish  tbe  original 


line.  The  township  cannot  possibly  gain 
anything  by  submitting  the  question  o{ 
transferring  a  subscription,  which  cannot 
be  divested  from  application  to  the  origi- 
nal purpose  for  which  it  was  made,  and 
the  expense  of  holding  the  election  woald 
be  incurred  without  reasonable  ground  to 
expect  any  substantial  advantage  to  the 
tax-payers  in  return  tor  It.  CkincedinK 
that  a  court  of  equity  has  not  the  power 
to  restrain  tbe  municipal  authorities 
from  ordering  an  election  in  pursuance  of 
any  provision  of  law  for  the  purpose  of  se- 
lecting ofilcers  or  determining  any  ques- 
tion that  may  be  settled  by  tbe  result  of 
such  election,  we  think  that  a  different 
rule  prevails  where,  though  the  election 
may  be  lawfully  held,  if  is  apparent  that 
no  possible  benefit  will  accrue  from  hold- 
ingit  to  the  persons  at  whose  iustance*lt  ia 
ordered,  and  where  Irreparable  injury  may 
be  done  to  others,  who  cannot  be  compen- 
sated in  damages.  Mot  only  unlawful, 
but  improper,  acts  of  public  oflScers  may 
t)e  restrained  in  order  to  prevent  irrepara- 
ble injury,  when  the  relief  can  be  manifest- 
ly granted  without  Imperiling  the  rights 
or  interests  of  the  officer  restrained  or  the 
public  represented  by  him.  3  Pom.  Eq. 
Jur.  §  1345,  p.  377,  and  note  1.  While  we  do 
not  hold  that  the  plaintiffs  can  demand 
the  extraordinary  aid  of  a  court  of  equity 
on  the  ground  that  thebolding  of  tbe  elec- 
tion will  cast  a  cloud  upon  tbe  right  of 
tbe  company  to  tbe  bonds,  we  can  see 
how  the  plaintiffs  may  be  made  to  suffer 
by  tbe  temporary  depreciation  of  those 
securities,  and  tbe  work  of  construction 
of  the  railroad  embarrassed  or  delayed, 
without  the  possibility  that  any  corre- 
sponding benefit  can  accrue  to  the  defend- 
ants or  the  county  or  township  for  which 
they  are  acting,  by  holding  the  election. 
Marshall  v.  Commissioners,  89N.  C.103; 
McCorkle  v.  Brem,  76  X.  C.  407.  When  no 
conceivable  injury  can  be  done  by  grant- 
ing an  injunction  to  tbe  hearing,  the 
courts  are  the  more  ready  to  interpose  it 
the  injury  complained  of  has  a  tendency 
to  embarrass  or  prevent  tbe  completion 
of  a  railroad  or  canal  in  which  the  public 
have  an  interest.  Navigation  Co.  v.  Em- 
ry,  ante,  900,  (decided  at  this  term.)  We 
think  that  tbe  judgment  ot  the  court  be- 
low should  be  affirmed. 

Clark,  J.,  did  not  sit  on  tbe  bearing  of 
this  case. 

ao8  N.  c.  an 

Pdrcell.  v.  Richmond  &  D.  R.  Co. 

(Supreme  Court  (tf  North  CaroUna.    Karch  17, 
1891.) 

Cabbius  or  PAsgiNOEBs  —  FAn.tiBS  TO  Htop  at 
Btatioit— Dauaokb. 
A  railroad  company  commits  a  tort,  and 
becomes  liable  for  punitive  damages,  In  wiUfolly 
falling  to  stop  for  passengers  at  a  regular  station; 
and  cannot  escape  liability  on  the  ground  that 
there  was  not  lufflclent  room  in  the  train,  If  it 
appears  that  by  reasonable  diligence  it  might 
have  provided  extra  oars. 

Appeal  from  superior  court,  Alamance 
county;  MacRab,  Judge. 

The  plaintiff  asked  the  court  to  cbarge 
the  jury  that  if  tbey  believed  that  the  de- 
fendant stopped  its  train  at  Mebaue.  ami 
received  and  discharged  passengers,  and  al- 
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BO  at  Grahani,  and  titere  received  12  or  15 
paBRengers,  and  discharged  2  or  3,  and 
that  there  was  then  ruom,'  standing  or 
sitting,  for  50  or  60  persons  at  the  time  the 
train  passed  Haw  River,  and  that  a  part 
ol  the  tickets  were  sold  to  persons  at 
Haw  River  the  evening  before,  and  in  due 
time  to  communicate  with  the  officers  of 
the  company,  then  to  run  by,  as  shown  in 
this  action,  is  such  willful  disregard  of  the 
rights  of  the  plaintiff  as  would  entitle  him 
to  recover  punitive  damages.  This  prayer 
was  refused,  and  plaintiff  excepts.  The 
court  instructs  thejury  that,  upon  the  tes- 
timony, they  would  not  be  warranted  in 
finding  the  defendant  guilty  of  such  a  de- 
gree of  negligence  as  indicated, — a  reckless 
indifference  to  consequences,  oppression, 
needlesscaprice,  willlnlness,  or  other  cause 
of  aggravation,  ae  would  entitle  plain- 
tiff to  punitive  damages.  The  measure  of 
damages  upon  the  admitted  facts,  or 
those  proven,  if  the  jury  believe  the  testi- 
mony, would  be  the  price  paid  for  the  tick- 
et, 15  cents,  and  the  amount  paid  lor  an- 
other conveyance  to  Burlington,  25  cents. 
Appeal  by  plaintiff. 

J.  A.Lon^,  for  appellant.  D.  Scbenck 
and  F.  H.  Busbee,  for  appellee. 

Clar^,  J.  Code, §1963 provides:  "Every 
railroad  corporation  shall  start  and  run 
their  cars  for  the  transportation  of  pas- 
sengers and  property  at  regular  times,  to 
be  fixed  by  public  notice,  and  shall  furnish 
sufiicient  accommodation  for  the  transpor- 
tation of  all  such  passengers  and  property 
as  shall,  within  a  reasonable  time  pre- 
vious thereto,  be  offered  for  transporta- 
tion at  the  place  of  starting  and  the  junc- 
tion of  other  railroads,  and  at  usual  stop- 
ping places  established  for  receiving  and 
discharging  way  passengers  and  freights 
for  that  train,  and  shall  take,  transport, 
and  discharge  such  passengers  and  prop- 
erty at,  from,  and  to  such  places  on  due 
payment  of  the  freight  or  fare  legally  au- 
thorized therefor,  and  shall  be  liable  to 
the  party  aggrieved  In  an  action  tor  dam- 
ages for  any  neglect  or  refusal  in  the  prem- 
ises." For  a  violation  of  such  statutory 
duty  the  plaintiS  might  have  sued  In  con- 
tract, (Hodges  V.  Railroad  Co..  105  N.  C. 
170,108.  E.  Rep.917:)  but  he  could  elect  to 
sne  in  tort  for  the  injury,  and  the  breach 
of  public  duty,  (existing  independent  of 
the  statute,)  by  the  wllUnlness  or  negli- 
gence of  defendant,  (Bish.  Non-Cont.  Law, 
f§73,  74.)  If  the  tort  was  committed  by 
mere  negligence  of  the  defendant,  as  simple 
carelessness  or  inadvertence,  the  plaintiff 
would  be  restricted  to  compensatory  dam- 
ages, and,  as  no  special  damages  were 
alleged  and  shown,  other  than  obtaining 
another  conveyance,  the  measure  of  dam- 
ages, as  laid  down  by  the  court,  to-wit, 
the  price  of  the  ticket  and  of  procuring 
such  other  conveyance,  40  cents  In  all, 
would  have  been  correct.  But  if  the  con- 
duct of  the  defendant  was  willful,  or 
shovred  such  gross  negligence  as  to  indi- 
cate a  wanton  disregard  of  the  rights  of 
the  plaintiff,  he  was  entitled  to  recover 
punitive  damages  In  addition.  Railroads 
are  granted  valuable  franchises  and  privl' 
leges  by  virtue  of  the  state's  right  of  emi- 
nent domain.    On  their  part  they  assume 


correlative  obllgatiooB  and  duties  to  the 
public,  and  become  quasi  public  servants. 
They  are  not  granted  such  great  and  un- 
usual privileges  to  the  sole  end  that  they 
may  be  operated  for  the  mere  pecuniary 
benefit  of  the  corporation,  and  at  tlie 
arbitrary  pleasure  and  will  of  their  man- 
agers and  employes.  It  is  well  recognized 
that  they  are  subject  to  proper  regula- 
tion, supervision,  and  control  by  public 
authority,  and  that  they  owe  duties  to 
the  individuals  who  may  wish  to  ship 
goods  or  to  travel  over  their  lines.  When 
the  defendant  advertised  Its  schedule,  and 
the  plaintiff  bought  a  ticket  and  present- 
ed himself  at  the  advertised  time  at  a  reg- 
ular passenger  station  of  the  road,  he  had 
the  right  to  be  taken  aboard  tlie  cars  on 
their  arrival  at  that  point.  In  running  its 
cara  by  the  station  without  stopping,  the 
defendant  committed  a  breach  of  public 
duty,— a  tort.  If  such  breach  was  mere 
inadvertence  or  negligence,  or  was  caused 
by  an  unforeseen  number  of  passeugers 
presenting  themselves,  which  rendered  it 
unsafe  to  take  a  greater  number  aboard, 
and  the  company  could  not  by  reasonable 
diligence  have  increased  the  number  of 
cars,  then '  the  plaintiff  would  be  held  to 
recover  only  the  bare  compensatory  dam- 
ages laid  down.  If,  however,  the  defend- 
ant, having  advertised  for  pasHengers  for 
that  train,  by  reasonable  diligence  could 
have  ascertained  that  the  number  of  cars 
was  insufficient,  and  made  no  effort  to 
supply  the  deficiency,  but  regardless  of  its 
duties,  and  of  the  rights  of  those  whom  it 
bad  invited  to  leave  their  ordinary  avoca- 
tions, and  present  themKeivtsatits  regular 
station  for  passage,  ran  its  train  by  the 
station  without  stopping,  or  if  there  was 
room  in  the  cars  for  50  or  60  pernons  addi- 
tional, and  the  train  passed  by  the  sta- 
tion without  taking  on  at  least  as  many 
as  it  had  accommodations  for,  then  the 
defendant  did  display  a  gross  and  willful 
dinregard  of  the  rights  of  the  plaintiff 
which  entitled  him  to  recover  punitive 
damages.  There  was  evidence  to  justify, 
if  believed,  the  state  of  facts  recited  in 
plaintiffs'  prayer  for  instruction,  and  It 
was  error  to  refuse  to  grant  it.  Should 
an  excessive  verdict  have  been  found  by 
the  Jury,  the  discretion  rested  with  the 
trial  judge  to  correct  it;  but  it  would  t>e 
a  denial  of  justice  to  permit  a  common 
carrier  to  exhibit  such  arbitrary  and  will- 
ful neglect  of  the  duties  It  hasaHHunied, 
and  such  disregard  of  the  rights  of  others. 
Yet  such  is  the  effect  if,  without  atleguate 
excuse,  it  should  be  allowed  so  to  act, 
with  no  other  penalty  than  refunding  tlie 
price  of  the  ticket  and  the  price  paid  for 
another  conveyance,  since  the  latter  would 
be  demanded  In  very  few  cases,  and  only 
when  the  destination  is  at  a  short  dis- 
tance. The  effect  of  such  ruling  would  be 
to  license  the  common  carrier  to  furnish 
cars  or  not,  and  to  stop  at  its  regular  sta- 
tions or  not,  at  its  arbitrary  pleaHure,  and 
not  as  a  duty  required  bylaw.  T  lie  re- 
funding the  price  of  the  ticket  would 
amount.  In  most  cases,  to  nothing,  as  the 
passenger  would  usually  buy  a  ticket  by 
the  next  train.  Yet  the  inconvenience,  an- 
noyance, and  injustice  to  'the  traveling 
public  by  such  detentions  would  be  great 
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and  difficult  to  est) mate.  A  case  exactly 
in  point  is  Heirn  v.McCaughan,32  Miss.lT, 
wherp  It  is  held  that  exemplary  damages 
were  recoverable  against  a  common  car- 
rier (there  a  steam-boat  company)  In  an 
action  of  tort  for  violation  ol  dnty  in  wlll- 
fnlly  refusing  to  land  its  vessel,  and  receive 
the  plaintiff  as  a  passenger,  according  to 
its  advertisement.  In  Railroad  C!o.  v. 
Hurst,  36  Miss.  680,  which  was  a  case  some- 
what similar,  where  the  train  ran  by  the 
regular  station  without  stopping  to  pnt 
off  (instead  of  to  receive)  a  passenger,  the 
court  aflirm  the  case  last  cited,  and  say  it 
Is  "the  right  of  the  Jury  in  such  cases  to 
protect  the  public,  by  punitive  damages, 
agaioHt  the  negligence,  folly,  or  wlclced- 
ness  which  niight  otherwise  convert  these 
great  public  blessings  into  the  most  dan- 
gerous nuisances."  It  is  the  duty  of  a 
common  carrier,  especially  where  it  has  a 
monopoly,  to  provide  sutflcient  cars  for 
the  transportation  of  all  passengers,  as 
well  as  fur  the  carriage  of  nil  freight  which 
Its  Invitation  naturally  brings  to  it,  as 
was  held  in  Branch  v.  Railroad  Co.,  77  N. 
C.  347.  Indeed,  the  identical  facts  of  the 
present  case  are  cited  by  Judge  Rodman  as 
an  hypothetical  Illustration  in  that  opin- 
ion. PageilSl.  No  regard  for  their  own 
profits  or  convenience  will  Justify  the  cor- 
poration in  having  only  sutticient  cars  for 
tlieordinary  anioant  of  freight  and  travel, 
leaving  the  public  to  bear  the  inconvenience 
and  loss,  when,  on  unusual  occasions,  the 
volume  of  business  may  swell  beyond  the 
average.  Common  carriers  could  not  be 
held  liable  for  an  unforeseen  and  extraor- 
dinary ruHh  of  business  not  within  reason- 
able calculation,  but  when  the  additional 
volume  of  travel  or  freight  issuch  as,  with 
reasonable  foresicbt,  could  be  expected.  It 
Is  the  duty  of  the  company  to  have  tbeex- 
tra  cars  furnished.  With  the  modem  facil- 
ities of  telegraph  and  telephone,  the  occa- 
sion of  an  unusual  number  of  passengers 
or  quantity  of  freight  can  he  promptly  no- 
tified and  provided  for.  If  this  is  not  done, 
it  is  gross  and  willful  negligence,  and  the 
company' should  not  be  allowed  to  find  its 
profit  in  a  willful  and  reckless  disregard  of 
the  rights  of  the'public,  and  of  its  own  du- 
ties, it  may  be  that  on  the  whole  teati- 
mony  the  defendant  could  show  sufficient 
matter  of  excuse,  but  the  plaintiff  was  en- 
titled to  have  the  phase  of  the  evidence 
set  out  in  his  prayer  for  instruction  pre- 
sented to  the  Jury.  Taking  that  evidence 
to  be  true,  and  nothing  else  appearing,  he 
was  entitled  to  recover  punitive  damages. 
Error. 


(108  N.  C.  414) 

PcBCBLL.  ▼.  Richmond  ft  D.  R.  Co. 

(Sumrtme  Cowrt  qf  North  CaroUna.    March  17, 

1891.) 

Cabbibbs  ov  Pahekozbs— Failubs  to  Stop  at 

STATIOW— ACTIOH  BX  Dbucto. 

A  complaint  alleging  that  plaintiff  went  to 
the  station  of  defendant,  a  common  carrier,  to 
take  passage  on  its  advertised  train,  bat  that  the 
train  passed  without  stopping,  and  allowed  no 
passengers  to  get  on  it,  to  plaintiff's  great  disap- 
pointment, annoyance,  and  damage  in  the  snm  of 
isoo,  states  an  action  for  a  tort,  and  not  for 
breach  of  contract;  and  it  is  not  necessary  tliat  it 
state  the  price  paid  by  plaintiff  for  his  ticket 


Appeal  from  superior  court,  Alamance 
county :  MacRab,  Judge. 

When  the  complaint  and  answer  were 
read,  the  defendant  demurred  ore  tenua, 
and  moved  for  Judgment,  because  the  com- 
plaint did  not  state  facts  suiBcient  for  a 
cause  of  action.  In  that  no  amount  was  al- 
leged to  have  been  paid  for  u  ticket,  no 
amount  claimed  for  transportation  to 
destination,  and  no  special  damages 
claimed,  and  that  no  exemplary  damages 
could  be  recovered  for  breach  of  contract. 
Motion  overruled.  Defendant  excepted. 
The  defendant  gave  notice  of  a  motion  to 
dismiss  for  want  of  jurisdiction,  which 
was  reserved  till  after  the  evidence  was  in. 
Upon  the  close  of  the  evidence  the  defend- 
ant renewed  its  motion  to  dismiss  for 
want  of  Jurisdiction:  (1)  Because  the 
complaint  dues  not  mention  any  amount 
of  money  demanded  or  other  damages 
which  plaintiff  is  entitled  to  recover  in  this 
form  of  action,  in  that  it  does  not  specify 
any  amount  paid  for  a  ticket;  that  it  does 
not  claim  any  amount  for  a  substituted 
conveyance;  that  it  does  not  allegre  any 
special  damages.  (2)  Tbatthecomplalnt. 
as  explained  by  plaintiff's  evidence,  shows 
on  its  face  that  the  superior  court  has  no 
Jurisdiction  of  this  action.  Motion  denied. 
Defendant  excepted,  and  appealed  from 
the  Judgment. 

D.  Scbeack  and  F.  H.  Baabee,  tor  appel- 
lant.   J.  A.  Long,  for  appellee. 

Clark,  J.  The  ruling  of  the  court  be- 
low was  correct  in  both  particulars.  The 
defendant's  demurrer  and  motion  to  dis- 
miss were  based  upon  the  mistaken  idea 
that  the  action  was  necessarily  for  breach 
of  contract.  It  is  true  that  the  plaintiff 
might  have  elected  to  have  sued  in  con- 
tract, and,  if  so,  he  should  have  set  oat 
the  price  paid  for  his  ticket,  and  the  meas- 
ure of  his  recovery  would  have  been  the 
price  paid  for  the  same,  the  cost  of  procur- 
ing another  mode  of  conveyance  to  his 
destination,  and  such  other  special  dam- 
ages, if  alleged,  as  were  thedlrect  and  nec- 
essary conRequences  of  the  breach  of  con- 
tract. But  it  is  also  equally  true  that  the 
plaintiff  could  have  sued  in  tort,  (Disb. 
Non-Cont.  Law,  §§  73,  74;  Thorap.  Carr. 
644;)  and  it  is  clear  that  such  was  his  in- 
tention here.  The  gravamen  at  b\a  com- 
plaint is  that  he  "went  to  the  passenger 
depot,  just  before  the  time  published  by 
the  defendant  for  thearrival  and  departure 
of  its  regular  passenger  train,  which  is  due 
and  passes  said  depot  about  6  o'clock 
every  morning,  and  remained  upon  or  near 
said  platform  until  the  said  train  did  ar- 
rive, which  occurred  about  6  o'clock  a.  m. 
That  when  said  train  did  arrive  it  made 
no  stop  at  Haw  River  station  at  all,  but 
ran  by  said  station  with  great  speed,  not 
allowing  any  passengers  to  get  upon  it,  and 
leaving  the  plaintiff  standing  and  remain- 
ing at  said  depot,  to  his  great  disappoint- 
ment, annoyance,  and  damage  in  the  sum 
of  five  hundred  dollars,  and  hence  he  brings 
this  suit. "  When  a  passenger,  while  trav- 
eling on  the  cars,  is  injured  by  negligence 
of  the  carrier,  he  can  sue  either  tor  the 
broach  of  contract  of  safe  carriage,  or  in 
tort  for  the  negligence.  Craker  v.  Rail- 
road Co.,  36  Wis.  657,  and  the  cases  there 
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dted.  And  in  a  case  where  the  passenger 
was  carried  past  bis  destination  it  was 
held  that  the  action  would  be  deerced 
(oonded  in  tort,  unloss  it  plainly  appeared 
that  tbe  breach  ot  contract  was  the  grava- 
men ot  the  complaint;  that  "the  action 
will  be  regarded  in  tort  or  contract,  bay- 
ing regard  to  the  character  of  the  remedy 
the  facts  indicate,  and  the  most  complete 
land  ample  redress  which  upon  the  facts 
stated  the  law  can  afford ; "  and  that  tbe 
allegation  ot  "the  contract  of  carriage  is 
a  mere  Indaceraent  to  the  action  to  show 
that  the  defendant  was  lawfully  there," 
but  that  tbe  point  of  grie/nnce  Is  the 
wrong  done  the  plaintiff,  and  the  vlola- 
tlon  of  public  duty  by  the  common  carrier. 
Railroad  Co.  v.  Uurst,  36  Miss.  661.  A  case 
exactly  in  point,  however,  is  Heim  v.  Mc- 
Canghan.  32  Miss.  17,  in  which  it  is  held 
"an  action  against  a  common  carrier  for 
a  failure  to  stop  at  a  regular  station,  and 
take  on  board  a  passenger,  according 
to  advertised  schedule,  is  founded  in  tort, 
and  not  on  a  special  contrnct;  it  being 
for  a  violation  of  a  general  duty  to  the 
public."  Even  had  the  plaintilT  alleged 
the  price  paid  for  the  ticket,  (which  was 
not  necesHary  in  tbe  action  for  tort,)  it 
wctnid  not  have  been  conclusive  that  the 
action  was  in  contract;  fur  the  facts  al- 
leged in  the  complaint,  taken  as  a  whole, 
show  that  the  plaintiff  was  notseeking  to 
recover  in  contract  tor  the  pittance  paid 
for  bis  ticket,  but  for  the  wrong  done  him 
by  the  breach  of  public  duty,  and  the  will- 
fal  disregard  of  his  rights  by  the  defendant 
in  not  allowing  him  to  get  on  the  train  at 
Its  regular  depot,  but  running  its  train  by 
without  stopping,  and  "  leaving  him  stand- 
ing and  remaining  at  said  depot,  to  his 
great  disappointment,  annoyance,  and 
damage  in  tbe  sum  of  five  hundred  dollars." 
It  is  clear  that  whatever  merits  the  evi- 
dence might  indlcate.as  a  matter  ot  plead- 
ing the  plaintiff's  action  was  in  tort,  that 
the  superior  court  bad  Jurisdiction,  and 
that  the  complaint  did  not  fail  to  state 
a  cause  of  action,  in  that  (as  defendant 
demurred)  the  price  of  the  ticket,  special 
damagen,  and  other  matter  which  would 
have  bwn  proper  in  an  action  ex  con  trarto 
were  not  alleged.  Indeed,  the  whole  sub- 
ject has  been  so  recently  considered  in 
Bowers  v.  Railroad  Co.,  107  N.  C.  721. 
ante,  452,  that  we  might  have  contented 
ourHclves  with  a  bare  reference  to  that 
case,  in  which  Mkrrimon,  C.  J.,  nays: 
"Obviously  these  words  were  intended  to 
a11<^emorethana  simple  breach  of  thecon- 
tract;  a  tort, — a  tortious  injury.  Wrant- 
ing  that  more  appropriate  terms  for  such 
purpose  might  have  been  employed,  still 
the  court  can  see  the  purpose  inroripally 
expressed,  and,  as  it  can,  the  pleading 
should  be  upheld,  and  the  Jurisdiction  sus- 
tained." Under  the  former  system  ot 
practice,  the  pleadings  were  construed 
most  strongly  against  the  pleader,  but 
now  the  statute  (Code,  §  260)  requires 
them  to  be  "liberally  construed,  with  a 
▼lew  to  substantial  justice  between  the 
parties."  The  case  ot  Hannah  v.  Rail- 
road Co.,  87  N.  C.  851,  relied  on  by  the  de- 
fendant's counsel,  is  really,  it  seems  to  us, 
an  authority  against  him.  There  tbe 
plaintilt  alleged  that  he  had  been  wrong- 


fully put  otf  the  cars  after  having  bought 
and  paid  tor  his  ticket.  The  court  heiu 
that  it  was  au  action  for  tort,  but  that, 
the  plaintiff  having  died  before  judgment, 
the  action  abated  as  to  the  punitory  dam- 
ages tor  the  technical  a&sault,  (Code,  % 
1491,  subd.  2;)  and  that,  treating  it  as  an 
action  ex  contractu  to  recover  the  price  of 
the  ticket,  the  amount  stated  was  within 
the  jurisdiction  of  a  magristrate.  The  de- 
murrer to  the  Jurisdiction  and  forfailuro 
to  state  a  cause  ot  action  in  the  present 
case  is  based  entirely  upon  the  alleged  in- 
sufficiency of  the  complaint,  treating  thi« 
as  an  action  on  contract.  The  measun; 
of  damages,  treating  it  as  an  action  it- 
tort,  is  considered  in  the  plaintiff's  appeal 
No  error. 

(K»  N.  O.  8M) 

MuBBAT  y.  Penny. 

{Swpreme  Court  qf  North  Carolina.    March  8, 
1891.) 

PABT5BB8HIF— DnSOLUTION— LnnTATIONB. 

IHiere  partners,  npun  dissolution,  agree  to 
sabmlt  a  dispute  to  an  arbitrator,  bat  immedi- 
ately repudiate  this  agreoment,  the  statute  of 
limitations  begins  to  run  from  the  time  of  the  re- 
pudiation, as  to  the  matter  Involved. 

Appeal  from  superior  court.  Wake  coun- 
ty; BoTEiN,  Judge. 

T.  P.  Devereux,  for  appellant.  J.  H. 
Fleming,  tor  appellee. 

Clark, *J.  The  court  having  held  that 
upon  the  evidence  the  plaintiff's  claim  was 
barred,  and  so  instructed  the  Jury,  it  is 
necessary  to  consider  tbe  evidence  in  the 
light  most  favorable  to  the  appellant. 
Unless  there  is  some  agreement,  express 
or  implied,  fixing  a  period  for  accounting 
beyond  the  time  of  dissolution,  or  circum- 
stances that  render  an  accounting  impos- 
sible, the  statute  begins  to  run  from  the 
time  tbe  partnership  is  in  fact  dissolved. 
Wood,  Lim.  §  210.  During  the  existence  of 
the  partnership,  the  partners  mutually 
sustain  the  relation  of  trustee  and  cestui 
que  trust.  Where  there  are  debts  still  due 
the  firm,  and  after  dissolution  one  ot  the 
partners  is  to  collect  tbem,  or  other  cir- 
cumstances showing  that  a  settlement  la 
impossible,  the  relation  of  trust  between 
the  partners  may  continue  till  some 
act  puts  them  In  adversary  position  to 
each  other.  Nothing  ot  that  kind  Is  In 
evidence.  There  is  nothing  to  show  that 
any  debts  were  outstanding  and  uncol- 
lected, or  that  any  trust  remained  to  be 
executed.  On  the  contrary,  it  appears 
that  an  immediate  settlement  was  pos- 
sible, and  that  both  partners  agreed  that 
it  should  be  made  at  once.  Tbe  plaintiff 
relies  upon  the  evidence  ottered  by  himself, 
that  "soon  after  the  dissolution  the  plain- 
tiff and  defendant  agreed  that  they  would 
submit  the  whole  matter  in  controversy 
to  Jesse  Winborne,  and  abide  his  decis- 
ion." The  plaintiff  contends  that  this  is 
an  equitable  estoppel  upon  defendant  to 
plead  the  statute.  How  far  this  is  true 
under  the  statutory  requirement  that  a 
waiver  of  the  statute  must  be  in  writing 
we  need  not  now  consider,  (Bates  v.  Her- 
ren,  05  N.  C.  388;)  for,  conceding  that  sncb 
an  agreement  was  valid  to  bar  tbe  run- 
ning ot  tbe  statute,  it  was  not  so  tor  an 
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unlimited  period.  It  could  only  be  a 
waiver  lor  sucli  time  as  was  reasonable 
for  the  statement  to  be  made  out  by  Win- 
home,  or  until  the  agreement  was  repu- 
diated by  one  •of  the  parties,  when  their 
position  would  again  become  antagonis- 
tic, and  the  statute  would  begin  to  run. 
Joyner  v.  Massey,  97  N.  C.  148, 1  8.  E.  Rep. 
702.  According  to  the  evidence  of  both 
parties,  the  agreement  to  refer  to  Win- 
borne  was  almost  immediately  repudiated, 
(in  November,  1885,)  and,  though  there 
was  evidence  that  the  defendant  then  of- 
fered to  leave  the  matter  to  two  referees, 
it  is  not  stated  that  such  offer  was  ac- 
cepted or  acted  on.  This  action  was  not 
brought  till  April,  1890,  more  than  five 
years  after  the  repudiation  by  the  defend- 
ant of  the  attempted  arbitration.  It  is 
true  the  judge  held  that  the  statute  began 
to  run  upon  the  dissolution,  but  the  error 
(If  there  was  any)  is  immaterial  error,  for 
the  statute  certainly  ran  after  the  refusal 
to  actcnowledge  the  statement  made  by 
Wlnborne,  which  was  a  very  short  time 
after  the  dissolntion,  and  therefore  much 
more  than  three  years  before  the  institu- 
tion of  this  action. 

Per  Curiam.  No  error. 

(108  N.  c.  M)  

Browne  v.  Ralbiqh  &  O.  R.  Co. 

(Supreme  Court  of  North  Carolina. '  March  10, 
1891.) 

C^KBUsa  or  Fasbenobii»— Boardino  Traih  oi 

Motion. 

1.  Under  Code  K  C.  I  1968,  reqidring  rail- 
road companies  to  carry  all  passenger*  offered  at 
"the  usual  stopping  places  established  for  receiv- 
ing and  discharKing  way  passengers  for  that 
train,  it  is  not  an  unreasonable  regulation  to  re- 
quire passengers  to  get  on  the  ooach  attached  to 
freight  trains  at  a  point  other  than  the  platform 
for  embarking  on  passenger  trains. 

2.  Where  the  conductor  of  such  freight  train 
has  ordered  a  passenger  to  go  to  such  coach,  and 
get  in  it,  and  then  signals  the  engineer  to  start 
the  train,  without  waiting  to  see  whether  the 
passenger  had  gotten  on,  the  company  is  not  lia- 
ble for  injuries  received  by  him  in  tiying  to  get 
on  the  car  in  motion,  where  the  train  had  already 
been  stopped  a  reasonable  time,  and  the  passen- 
ger had  willfully  delayed  to  get  on  it. 

8.  In  order  to  avoid  the  Imputation  of  con- 
tributory negligence  in  so  boarding  the  moving 
train,  the  passenger  must  show  that  he  did  so 
without  manifest  risk  to  himself,  or  that  the  train 
did  not  stop  long  enough  for  him  to  board  it 
while  it  was  stationary. 

This  was  a  civil  action,  brought  to  re- 
cover damages  for  an  injury  received  while 
getting  on  defendant's  train,  tried  at  the 
September  term.  1890,  of  the  superior  court 
of  Warren  county,  before  Wbitakbr,  J. 
The  following  is  the  whole  of  the  evi- 
dence: 

Fautcon  Browne,  the  plaintiff,  as  wit- 
ness in  his  own  behalf,  testified  as  follows : 
"  Was  at  Macon  depot  on  or  about  the 
2Stb  of  November,  1889.  I  purchased  a 
ticlcet  from  Macon  to  Vaughan  railroad 
station  from  Rodwell,  agent  of  the  de- 
fendant. In  a  few  minutes  the  local 
freight  came  to  Macon.  Rodwell  aslced 
me  it  I  was  going  off  on  that  train,  and 
I  told  him  I  was.  He  said  to  me  that  I 
had  better  get  on;  that  the  train  would 
leave  pretty  soon.    I  asked  Rodwell  if  It 


was  not  the  duty  of  the  company  to  pull 
the  passenger  coach  to  the  platform. 
The  conductor,  Lassiter,  said,  If  I  rode  on 
that  train  at  all,  I  would  have  to  go 
where  the  passenger  coach  was  then 
standing,  and  get  on,  or  I  would  t>eleft. 
Then  the  conductor  goes  to  the  passenger 
coach,  and  waved  his  engineer  to  go 
ahead.  When  I  reached  the  coach  it  was 
slowly  moving.  After  stepping  on  the 
coach,  and  having  a  good  tooting,  the 
sudden  ]erlc  of  the  train,  with  the  weight 
of  a  valise  In  my  right  hand,  threw  me 
off  my  balance,  and  caused  my  injury.  I 
struck  my  leg  against  some  part  of  the 
car-step.  The  jerk  of  the  train  was  caused 
by  the  engineer's  putting  on  steam.  I 
was  incapacitated  from  my  business  for 
about  five  months.  The  wound  was 
about  the  size  of  a  silver  dollar  on  the 
front  of  the  right  leg.  Dr.  Mark  Perry  at- 
tended me,  and  I  had  nurses  besides  my 
wife.  I  was  then  eugaged  in  farming  and 
merchandising,  and  my  time  was  worth 
fifty  dollars  a  month.  I  have  not  yet  re- 
covered from  the  wound.  It  still  causes 
medull,  grinding  pains  through  the  wound, 
and  sharp,  shooting  pains.  The  wound 
inflamed  and  discharged  a  half  gallon,  at 
least,  of  matter.  This  wonnd  caused  an 
abcosson  the  oppositesldeof  the  leg,  which 
was  painful  and  discharged  matter,  and 
particles  nt  bone  passed  through  this  ab- 
cess.  This  healed  over  in  about  fl  ve  mon  tbs. 
but  lacks  a  considerable  of  being  well 
now.  The  scar  has  a  bluish  color.  The 
ulcer  on  the  back  of  the  leg  was  the  sise 
of  a  half  dollar.  I  am  35  years  old:  am 
married,  with  a  family  of  six.  I  was  at 
the  time  of  the  accident  perfectly  sober. 
Cross-Examined.  I  had  ridden  on  that 
train  occasionally  before.  I  had  taken 
about  one  ounce  of  whisky,  or  two 
drinks.  I  wrote  Capt.  Smith,  superin- 
tendent of  defendant,  a  letter  about  this 
accident.  The  witness  identifies  the  let- 
ter, which  is  as  follows :  *  Vaughan,  N.  C, 
Nov.  27th.  1889.  William  Smith,  Esq.. 
Superintendent  R.  &  O.  R.  R.,  Raleigh.  N. 
C— Dear  Sir:  Your  conductor  Lassiter 
treated  me  with  utmost  of  contempt  at 
Macon.  N.  C,  on  the  2fith  Inst.  Ue  re- 
fused to  pull  up  his  train  for  me  to  get  on, 
and  I  had  to  Jump  it  at  the  risk  of  ray  life, 
and  hurt  my  leg  bndly  in  doing  so. 
Please  excuse  me  for  writing,  but  1  feel  it 
my  duty.  I  have  been  a  patron  of  the 
road  for  twenty  years;  have  furnished 
thousands  of  ties  and  hundreds  of  cords  of 
wood,  and  am  still  patronizing  the  com- 
pany; and  yet  I  must  be  treated  as  a  ne- 
gro, after  buying  a  ticket  for  my  station, 
and  asking  your  man  to  pull  up  for  me. 
Very  respectfully,  [Signed]  F.  Browne. 
P.  S.  If  he  Is  not  discharged,  I  will  sne 
the  company  for  damages.  [Signed]  F. 
Browne.'  I  had  conversation  with  several 
parties,  in  which  I  said  if  the  defendant 
company  would  discharge  Lassiter.  the 
conductor.  I  would  not  sue;  but  after  I 
had  knowledge  of  the  extent  of  my  Injury 
I  would  have  sued  It  it  had  been  my  last 
breath.  I  went  to  see  Doctor  Perry  once 
in  eight  or  ten  days,  up  to  March  court, 
1890,  and  followed  his  prescriptions.  I 
don't  recollect  Doctor  Perry  telling  me  if  1 
didn't  stop  drinking  whisky  I  could  not 
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get  well.  I  don't  think  Doctor  Perry  did 
tell  me  to  take  rest.  I  walked  about 
with  the  aid  ot  a  stick.  The  coach  was 
barely  movinic.  I  didn't  think  there  was 
any  danfcer.  I  knew  that  it  a  man 
iumpiHi  on  a  moving  train  it  was  at  the 
risk  of  his  life. " 

Robert  Fisher,  a  witness  for  the  plain- 
tiff, testified :  "I  was  at  Macon  depot  on 
the  day  the  injury  occurred.  I  saw  the 
conductor,  agent,  and  plaintiff,  and  heard 
conrersatioD  between  depot  agent  and 
plaintiff.  Kodwell,  the  agent,  said  to 
plaintiff, '  Are  ynu  going  down  on  this 
train?'  Plaintiff  said,  'Yes.'  Rod  well 
said,  '  Yon  had  better  be  getting  on,  as  it 
is  going  away.'  Plaintiff  said  to  Agent 
Rodwell  that  he  thought  that  it  was  the 
duty  of  the  company  to  pull  the  passenger 
coach  up  to  the  depot;  that  be  did  not 
feel  disposed  to  walk  fifty  or  a  hundred 
yards  to  get  on  the  coach  in  the  mud. 
The  conductor,  being  present,  said  to 
the  plaintlR:  'If  you  are  going  on  this 
train,  you  had  better  go  ahead  and  get 
on.  We  are  going  away.'  Plaintiff 
started  up  the  track  to  the  coach,  and 
when  he  was  in  two  or  three  cars  of  the 
passenger  roach  the  conductor  waved  the 
engineer  ahead,  and  signaled  him  to  go 
away.  The  conductor  got  on  the  train 
while  it  was  moving.  When  the  plaintiff 
got  on  the  passenger  coach  the  train  had 
moved  the  length  of  two  or  three  cars. 
The  conductor  got  on  the  rear  end  of  the 
coach,  and  he  was  not  hurt.  I  saw  the 
plaintiff  at  the  time  be  stepped  on  the 
coach.  The  engine  at  this  time  gave  a 
sudden  Jerk,  and  increased  its  speed.  I 
saw  plaintifl  get  on  the  train,  and  the 
train  go  to  the  next  station.  The  pas- 
senger coach  was  75  or  100  yards  from 
the  passenger  station.  I  do  not  know 
whether  or  not  the  plaintiff  was  injured. 
I  saw  him  ne^t  day  at  his  home,  about 
d  mile  from  Vaughan  station.  I  saw  his 
leg.  There  was  a  skinned  place  on  the 
front  of  it.  I  saw  him  after  this  every 
week,  and  sometimes  two  or  three  times 
a  week.  He  was  lame  from  the  wound 
four  or  five  months.  During  the  five 
months  following  the  day  I  saw  plaint]H 
at  Macon  depot  there  was  a  sore  on  the 
front  of  his  leg  and  one  on  the  calf.  The 
one  on  the  calf  of  the  leg  was  discharging 
matter.  This  was  in  March.  His  leg 
was  paining  him  right  much.  I  took  off 
the  bandage,  and  washed  the  wound,  and 
a  piece  of  bone  came  from  it.  The  plain- 
tiff was  In  bed.  Cross-Examlned.  Don't 
know  how  many  cars  were  In  the  train 
that  day.  The  passenger  platform  and 
freight  platform  are  on  opposite  sides  of 
the  track.  I  can't  tell  how  far  the  passen- 
ger coach  was  from  the  passenger  plat- 
form." 

John  Harris,  a  witness  for  the  plaintiff, 
testified :  "1  was  at  Macon  the  day  of  the 
occurrence.  Saw  the  conduct/ir  and  the 
agent  of  thedefendant  company.  Plaintiff 
told  the  conductor  he  wanted  to  go  to 
Vaughan  station  on  the  freight.  Thecon- 
ductor  told  the  plaintiff  that  he  was  a  lit- 
tle behind,  and  to  go  back  and  get  on  the 
coach.  .  Plaintiff  made  for  the  coach.  I 
did  not  see  him  get  on  the  coach.  The 
passenger  coach  was  fifty  or  sixty  yards 


from  the  passenger  platform.  It  wasa  long 
train,  the  local  freight. "  It  was  admit- 
ted that  the  train  was  a  mixed  one,  with 
passenger  coach  attached. 

Fred  Yancey,  a  witness  for  the  plaintiff, 
testified :  "I  was  at  Macon  depot  the  time 
plaintiff  was  injured.  I  saw  the  plaintiff 
there,  and  heard  the  conductor  tell  the 
plaintiff  If  he  was  going  it  was  time  he 
was  getting  on  the  car.  The  plaintiff 
asked  if  the  passenger  coach  was  coming 
any  nearer.  The  conductor  told  him, 
'  No.'  The  plaintiff  went  towards  the  pas- 
senger coach,  but  I  did  not  see  him  get  on. 
He  had  gotten  within  two  or  three  car- 
lengths  of  the  passenger  coach  when  the 
train  began  to  move.  Cross-Examination. 
I  don't  know  who  else  was  present  when 
the  conversation  took  place  with  the 
plaintiff. " 

Dr.  P.  J.  Macon,  a  witness  for  the 
plaintiff,  testified,  (the  witness  was  ad- 
mitted to  be  an  expert:)  "I  have  heard 
the  testimony  of  the  witnesses  as  to  the 
sice,  appearance,  and  duration  of  the  in- 
jury to  the  plaintiff,  and  of  the  ulcer  which 
appeared  shortly  after.  On  yesterday  I 
madea  personal  examination  of  the  plain- 
tiff's wound.  The  present  appearance  is 
thatabout  midway  between  the  ankle  and 
the  knee  there  is  a  large  purplish  spot,  the 
size  of  a  dollar  and  a  half.  In  the  center 
of  this  there  is  a  red  cicatricial  tissue;  cica 
tricial  tit«8ue  forms  after  an  nicer.  Direct- 
ly opposite  this  I  found  another  purplish 
spot,  and  near  the  center  of  this  spot  a 
point  a  little  larger  than  a  pea,  with  cica- 
tricial tissue.  This  Indicates  a  cured  ab- 
scess or  ulcer.  Cicatricial  tissue  is  not  as 
good  as  skin.  It  is  not  as  permanent,  and 
under  some  circumstances  might  cause  a 
permanent  running  sore,  or  necrosis.  If 
the  Jury  should  find  the  facts  to  be  that 
the  injury  on  the  front  ot  plaintiff's  leg 
was  caused  as  stated  by  the  witnesses  of 
the  plaintiff,  and  that  in  one  month  from 
the  time  of  the  first  injury  an  ulcer  ap- 
peared upon  the  calf  of  the  plaintiff's  leg 
opposite  said  injury,  in  my  opinion  the 
natural  and  proximate  cause  of  the  ulcer 
or  abscess  was  the  discharge  ot  some  for- 
eign body, such  as  iron,  cloth,  wood,  bone, 
or  anything  that  could  not  be  absorbed. 
A  piece  of  dead  detached  bone  will  come 
to  the  surface,  if  possible.  No  detached 
bones  in  the  leg.  If  the  Jnry  believe  and 
find  as  a  fact  that  the  defendant,  by  its 
negligence,  produced  the  wound  on  the  leg 
of  the  plaintiff  which  gave  him  great  pain, 
discharged  matter,  rendered  him  unable 
to  get  out  of  his  bed  for  several  days,  and 
physically  unable  toattend  to  his  business 
for  several  months,  and  gives  plaintiff  a 
dull,  grinding  pain  now,  though  done  in 
November,  1889, as  to  duration  it  may  last 
a  life-time  in  a  better  or  worse  condition; 
as  to  extent,  I  don't  know ;  and  as  to  se- 
verity, that  depends  npon  circumstances. 
If  his  health  repialned  in  a  good  condition, 
or  it  he  does  not  receive  other  injuries  to 
the  affected  part,  I  don't  think  it  would 
amount  to  much;  but  if  his  health  should 
fail,  or  he  should  have  an  attack  ot  fever 
ot  any  kind,  I  cannot  tell  the  consequences 
or  result.  If  the  jury  should  find  as  a  fact 
from  the  testimony  that  an  ulcer  appeared 
on  plaintiff's  leg  within  a  month  from  the 


Digitized  by 


v^oogle 


960 


SOUTHEASTERN  EEPOBTEE,  Vol.  12. 


(N.a 


time  of  tbe  injury,  in  my  opinion  tlie  ulcer 
was  caased  by  a  dead  bone.  If  tbe  jary 
should  find  the  facts  to  be  as  stated  by 
the  witnesses,  the  presence  of  dead  bone 
wonld  bare  been  a  natural  and  probable 
conseqneuce  of  tbe  Injury.  Cross-Exam- 
ined.  Cicatricial  tissue  is  what  the  un> 
learned  call  a  '  scar.'  If  tbe  skin  Is  severed 
in  any  way  tbereis  a  scar.  Tliescar  on  the 
back  of  plain  tiff's  leg  could  have  been  made 
by  a  boil.  If  there  was  foreign  matter  hi 
the  wound  it  would  have  exhibited  itself 
In  from  four  to  six  weelcs.  The  plaintiff's  ' 
health  was  not  permanently  injured,  as 
appears  to  me  from  my  examination  to- 
day. It  would  take  a  splinter  In  the  finger 
a  day  or  two  to  fester,— only  a  short  time, 
— depending  on  the  difitance  it  had  to 
travel.  Tbe  wound  would  nothave  healed 
with  a  foreign  substance  In  it.  Healing  of 
the  wound  indiea  tea  absence  of  any  foreign 
substance.  Redirect.  There  is  a  muscle 
between  the  outside  of  tbe  leg  and  the 
front  part.  If  the  bone  was  undergoing 
exfoliation,  it  would  take  lunger  for  a 
splinter  to  fester.  If  there  wasexfullation, 
the  wound  would  not  heal." 

This  was  all  the  evidence  for  the  plaintiff 
as  to  the  manner  In  which  the  accident  oc- 
curred. Tbe  plaintiff  introduced  several 
witnesses  who  testified  that  he  was  not 
drunk  on  the  day  the  accident  took  place. 

For  the  defendant.  Dr.  M.  P.  Perry,  who 
was  admitted  to  be  an  expert,  testified : 
"I  live  at  Macon.  I  attended  the  plaintiff 
some  time  in  tbe  latter  part  of  November, 
1889.  The  plaintiff  called  on  me  to  treat 
bis  wound,  which  was  about  one-half  by 
two  inches  in  size.  It  was  not  a  fresb 
wound,  and  had  granulated.  I  prescribed 
for  it,  and  saw  it  again  a  month  after- 
wards, and  found  it  to  be  still  a  healthy, 
granulating  wound,  but  it  had  healed 
none.  I  saw  it  again  In  about  a  month, 
and  then  it  was  Improving  some.  I  saw 
it  again  In  about  the  same  length  of  time, 
and  it  was  still  Improving.  I  saw  it  an- 
other time,  and  found  it  otiU  improving, 
and  discharged  the  patient  on  March  ISth, 
as  about  well,  telling  him  to  let  me  know 
if  anything  should  happen  to  it.  I  beard 
no  more  of  it.  I  advised  the  plaintiff  not 
to  take  whisky,  but  I  don't  know  whether 
be  did  or  not.  There  was  no  abscess  or 
break  down  of  tissue  or  ulcer  anywhere 
except  on  the  front  part  of  the  leg.  Plaln- 
ttfl  informed  me  this  morning  that  after  I 
discharged  him  an  abscess  had  formed  on 
the  back  part  of  his  leg,  which  had  dis- 
charged a  piece  of  bone.  When  I  exam- 
ined the  wound  four  or  five  days  after  the 
accident  tbe  bone  was  nut  injured.  While 
I  was  attending  him  there  was  no  indica- 
tion of  foreign  substance  in  the  wound. 
If  there  bad  been,  it  would  have  shown  it- 
self in  forty-eight  hours.  The  injury  was 
not  one  which  would  permanently  affect 
bis  health  and  usefulness.  Under  proper 
treatment.  It  ought  to  btfve  healed  in  a 
month.  The  plaintiff,  contrary  to  my  di- 
rections, continued  to  use  his  leg.  and  there 
was  some  cause  for  the  wound  not  heal- 
ing. Drinking  to  excess  would  retard  heal- 
ing. From  all  granulating  wounds  some 
pus  or  matter  comes,  and  there  was  a 
Uttle  from  this  one.  Cross-Examlnation. 
A  wound  curing  by  granulation  indicates 


that  tbe  circulation  is  weak,  and  it  does 
not  necessarily  indicate  that  the  wound  la 
deep.  I  did  not  probe  the  wound.  The 
indications  showed  no  broken' bones.  If 
there  had  been  dead  bone,  it  would  have 
shown  itself  from  November  to  March.  It 
the  jury  find  that  an  ulcer  did  form  within 
a  month,  then  the  wound  might  have 
healed.  I  never  made  any  statement  as 
to  this  wound  to  Mitchell  Pegram.  I  have 
not  said  to  any  one  that  thiswouud  might 
be  a  permanent  one. " 

J.  W.  Lassiter,  a  witness  for  the  defend- 
ant, testified:  "lam  a  conductor  of  the 
defendant.  On  November  25tb  last  I  was 
the  conductor  on  the  local  freight  train, 
which  has  a  passeiiger  coach  attached. 
The  passenger  coach  on  the  freigh  t  train 
is  in  the  rear  of  tbe  train.  It  does  not 
stop  at  the  passenger  platform,  as  this 
would  take  four  or  five  minutes  at  each 
depot,  and  there  are  nineteen  depots  on 
the  road.  I  recollect  the  day  on  which  the 
plaintiff  claims  to  have  been  injured.  The 
passenger  coach  was  seven  or  eight  car- 
lengths  from  the  platform.  The  train 
stopped  at  Macon  that  day  not  less  than 
fifteen  minutes.  Just  as  soon  as  we  load 
and  unload  the  train  we  leave  just  as  soon 
as  possible,  so  as  to  make  the  schedule. 
It  is  a  hard  schedule  to  make.  I  did  not 
swear  at  or  use  bad  language  to  the  plain- 
tiff. When  I  hallooed. 'All  rlghtl' to  the 
hands,  my  attention  was  called  to  the  fact 
that  a  passenger  was  to  go.  The  hands 
signaled  the  engineer  ahead.  I  said  to  the 
passenger  that  we  had  been  there  flfteea 
minutes;  time  enough  to  get  aboard  the 
train.  He  got  up.  I  do  not  remember 
any  other  conversation  with  the  passen- 
ger. I  got  on  the  front  end  of  the  ear,  the 
plaintiff  on  the  rear  end.  The  plalntiH 
was  at  the  freight  platform  when  I  saw 
him.  He  said  nothing  to  me  of  being  in- 
jured. Cross-Examlnation.  I  tnld  the 
plalntiR  that  I  would  not  stop  any  more 
after  starting.  When  I  got  on  the  train  I 
felt  no  jerk  more  than  common.  I  think 
that  I  can  state  positively  the  train  did 
not  jerk.  To  the  best  of  my  recollection 
it  did  not.  I  never  saw  posted  any  rale 
that  passenger  coach  on  the  local  freight 
would  not  stop  at  tbe  passenger  plat- 
form." 

John  E  Rod  well,  a  witness  for  the  de- 
fendant, testified:  "lam  agent  of  tbe  de- 
fendant at  Macon,  and  have  been  since 
August,  1882.  The  passenger  coaob  on  tbe 
local  freight  train  stops  at  no  particular 
place.  It  does  not  pull  up  to  ttie  passen- 
ger platform  tor  passengers  to  get  on.  I 
have  sold  tickets  to  the  plulntitt  to  go  as 
a  passenger  on  the  local  freight  train  be- 
fore the  accident.  I  remember  the  day  the 
plaintiff  claims  to  have  been  injured.  I 
saw  there  at  the  time  Browne,  J.  L.  Cole- 
man, Lassiter,  and  the  train  hands.  I  did 
not  see  Mr.  Fisher  there.  The  train  came 
there  a  little  late,  and  after  loading  the 
train,  which  took  some  fifteen  minutes, 
plaintiff  said  that  he  wanted  to  go  on 
that  train.  The  conductor  said  to  plain- 
tiff that  if  he  wanted  to  go  on  that  train 
he  had  better  get  on.  The  passage-way 
between  the  point  where  piaintitt  was  and 
the  passenger  coach  was  in  good  condi- 
tion.   There  were  no  '>bstractloii8  in  tbs 
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way.  CroBS-KxamtQed.  I  have  freauent- 
ly.  prior  to  the  time  of  the  alleged  acci- 
dent, sold  tickets  to  the  plaliitld  to  travel 
on  the  local  freight  train.  On  these  occa- 
adona  I  cannot  state  positively  that  the 
passenger  coach  did  not  poll  np  to  the 
passenger  platform.  I  had  no  conversa. 
.tlon  with  the  pluintitf.  Redirect.  If  the 
passenger  coach  was  ever  at  any  time 
stopped  at  the  passenger  platform  for  the 
plaintiff,  I  have  no  recollection  of  it. " 

J.  L.  Coleman,  a  witness  for  the  defend- 
nat,  testlUed:  "I  am  a  merchant,  and  live 
at  Macon.  T  remember  the  time  that 
plaintiff  says  that  he  was  hurt.  I  saw 
the  plaintiff  get  on  the  train.  It  was 
moving  as  fast  as  an  ordinary  man  would 
ran.  r  did  not  see  Robert  Fisher  there. 
I  saw  Rodwell,  the  conductor,  the  plain- 
tiff, and  the  train  hands.  Plaintiff  appar- 
ently got  on  the  train  very  well.  I  did 
not  see  him  stumble.  Cross-Ezamination. 
I  cannot  swear  that  Fisher  was  not  at 
Macon  that  day.  1  did  not  see  him  there, 
and  If  be  had  been  there  I  think  that  I 
wonld  have  se<>n  him.  When  plaintiff  got 
on  the  train  it  was  going  at  a  right  good 
rate .  of  speed.  Me  bad  bis  valise  In  his 
band  when  he  got  on  the  train. " 

B.  G.  Higgan,  a  witness  for  the  defend- 
ant, testified:  "I  live  at  Macon,  and  my 
business  is  that  of  a  liquor  dealer.  Recol- 
lect the  day  the  plaintiff  was  said  to  have 
been  hurt.  I  saw  the  plaintiff  In  my 
whisky  shop  on  that  day.  He  was  drink- 
ing. I  sold  him  two  drinks,  which  be 
took,  and  two  quarts  of  whisky.  This 
was  before  the  train  left.  Cross-Examlna- 
tlon.  I  bad  taken  a  drink  that  day.  He 
put  the  two  quarts  of  whisky  In  his  va- 
fise." 

Rlchard  Harris, a  witness  for  thedefend- 
ant,  testified :  ''I  live  at  Macon,  and  am 
employed  to  pump  water  fur  the  defend- 
ant. I  saw  the  plaintiff  on  the  day  of  the 
alleged  accident.  He  came  In  the  pump- 
bouse  wirere  I  was  at  work,  and  drank  a 
half  a  pint  of  whisky  at  two  drinks." 
There  was  evidence  introduced  for  the 
plaintiff  that  he  was  not  under  the  Influ- 
ence of  liquor  on  that  day. 

The  following  prayers  for  Instruction 
were,  among  others,  submitted  by  defend- 
ant: (1)  That  there  is  no  evidence  of  neg- 
ligence, and  thp  Jury  will  answer  the  flnit 
Issue,  " No. ''  This  was  refused,  and  the 
defendant  excepted,  and  assigned  the  re- 
fusal as  error.  (2)  That  upon  the  whole 
evidence  the  plaintiff  has  contributed  by 
bis  negligence  to  the  injury,  and  the  Jury 
'Will  answer  the  second  question,  "Yes." 
Tills  was  refused,  and  the  defendant  ex- 
cepted, and  assigned  such  refusal  as  error. 
(12)  That  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  was  under  the  In- 
fluence of  liquor  when  the  accident  oc- 
curred, and  for  that  reason  was  not  as 
wellableto  provide  for  his  safety,  and  that 
the  accident  would  not  have  occurred  had 
theplalntlff  been  entirely  sober,  then  be  has 
contributed  to  the  injury,  and  the  Jury  will 
answer  the  second  issue,  "Yes."  This 
was  not  given  In  thisform,  and,  as  the  de- 
fendant contends,  not  in  substance,  and 
the  defendant  excepted,  and  assigned  the 
■ameas  error.  (18)  Tbatevenlfithndbeen 
vbe  duty  of  the  defendant  to  stop  its 
v.l28.K.no.2(>— (Jl 


trains  at  the  platform,  and  although  the 
Jury  should  find  that  It  failed  in  that  du- 
ty, yet  the  plaintiff  was  not  Justified  in 
attempting  to  board  the  moving  train, 
but  be  should  have  remained  at  the  sta- 
tion. That  by  attempting  to  board  the 
moving  train  the  plaintiff  took  all  the  risk 
of  Injury,  and  cannot  recover  in  this  ac- 
tion. TbiB  was  refused,  and  tbe  defend- 
ant excepted,  and  assigned  the  same  as 
error.  So  much  of  the  other  iiistruction 
asked,  and  that  given  instead  of  It,  as  are 
material,  will  be  found  Incorporated  la 
tbe  opinion  of  the  court.  There  was  a  ver- 
dict for  the  plaintiff,  and  tbe  defendant 
appealed. 

B&tchelor  A  Dererenx,  for  appellant. 
W.  It.  Henrj",  for  appellee. 

Avery,  J.,  (after  ertntln/f  the  Aiete  at 
above.)  At  tbe  request  of  the  defendant, 
the  court  Instructed  the  Jury  that  tbe  fail- 
ure and  refusal  of  tbe  conductor  to  cause 
Its  passenger  coacb,  attached  to  Its  freight 
train,  to  be  drawn  up  tu  a  point  opposite 
the  passenger  platform, was  not  negligence. 
The  plaintiff  did  notexeept,and  Itis insist- 
ed that  the  question  whether  it  was  a  rea- 
sonable regulation  to  require  passengers 
to  get  on  board  the  train  at  a  point  so  re- 
mote from  the  place  ust-d  for  passenger 
trains  is  now  so  far  eliminated  in  the  dis- 
cussion of  the  defendant's  appeal  that  it 
cannot  be  considered,  even  in  determining 
whether.on  theone  band,  there  was. as  in- 
sisted by  the  defendant, noevldenceof  negli- 
gence on  the  part  of  Its  agents  orservants, 
or  whether,  on  the  other,  there  was  undis- 
puted testimony  showing  that  tbe  proxi- 
mate causa  of  the  plaintiff's  injury  was  his 
own  contributory  negligence.  This  case 
must  be  distinguished  from  Rose  v.  Rail- 
road Co..  106  N.  C.  168,  11  U.  K.  Rep.  536, 
and  Pickens  r.  Railroad  Co.,  104  N.  C.  812, 
10  8.  E.  Rep.  666,  because  the  defendant 
company  relies,  aimong  others,  upon  two 
exceptions,  the  consideration  of  either  of 
which  necessarily  involves  a  review  ofaU 
of  the  evidence  tending  to  show  negli- 
gence on  the  part  of  the  defendant  com- 
pany. Wecannot  determine  whet  her  there 
was  any  evidence  of  negligence  on  the 
part  of  the  defendant,  and  eliminate  from 
the  discussion  the  question  whether.  In 
the  exercise  nlordlnary  care,  the  pasoenger 
coach  should  have  been  drawn  up  to  the 
platform,  because  the  plaintiff  contend* 
that  the  court  should  have  instructed  the 
Jury  that  the  defendant  was  negligent  in 
failing  to  give  passengers  an  opportunity 
to  get  on  at  the  platform.  In  passing 
upon  the  other  exception,  also.  It  is  insist- 
ed for  the  plaintiff  that,  though  It  may 
have  appeared  that  he  was  negligent  In 
waiting  till  the  train  was  in  motion  be- 
fore attempting  to  get  on  It,  still  tbe  in- 
Jury  would  have  been  avoided  if  the  pas- 
senger coach  had  been  stopped  at  the  sta- 
tion. Deans  v.  Railroad  Co.,  107  N.  C.  — , 
ante,  77.  In  both  of  tbe  cases  mentioned, 
the  exceptions  considered  were  addressed 
to  questions  growing  out  of  particular 
portions  of  the  testimony,  not  to  the 
whole  of  It,  and  raised  only  the  point 
whether  there  was  undue  force  used  in  ex- 
pelling a  passenger. 

■It  was  not  an  onreasonable  regulation 
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of  the  company  to  require  passeagers  to 
be  received  upon  a  cuach  attached  to  a 
freiKbt  train  at  Bome  point  otiier  tiian  tbe 
Btatlon  or  platform,  from  wliich  they  uiwi- 
ally  enter  its  passenfrer  cars,  constituting 
a  part  of  its  pastienger  trains;  but  tbe 
space  or  route  ordinarily  traversed  from 
the  oiSce,  where  the  ticl^et  is  procured,  to 
the  place  appointed  for  embarking,  abould 
be  Icept  in  safe  condition  for  transit,  and 
passengers  have  a  right  to  act  upon  tbe 
presumption  that  such  way  may  be  trav> 
ersed  without  danger  due  to  its  defects. 
2  Wood.  By.  Law,  p.  1128,  §  305;  Hulbert 
V.  Raiiroad  Co.,  40  N.  Y.  145;  Green  v. 
Railroad  Co.,  11  Hun,  333.  Our  statute 
(Code.  §  1963)  is.  In  so  tar  as  it  affects  this 
question,  un  aflSrmance  of  tbe  general 
principle,  as  it  requires  railroad  compa- 
nies to  run  their  trains  of  cars  for  the 
transportation  of  passengers  and  proper- 
ty at  regular  times,  to  be  fixed  by  public 
notice,  and  carry  such  passengers  as  shall 
be  offered,  "within  a  reasonable  time,"  at 
"the  place  of  starting,  the  junctions  of  oth- 
er roads,  and  the  usual  stopping  places  es- 
tablished for  receiving  and  discharging 
way  passengers  and  freights  tor  that 
train.*  In  the  plainest  terms,  the  law  rec- 
ognizes therightof  thecompanles  todeter- 
mlne  their  places  of  receiving  and  discharg- 
ing passengers  for  each  train,  subject  only 
to  the  proviso  attached  by  law,  to  which 
we  have  adverted.  It  the  plaintiff's  injury 
was  not  caused  by  the  faiiureof  thedcfcnd- 
jnt  to  use  ordinary  care  In  looking  after 
the  condition  of  tlie  way  from  the  ticket- 
oflice  to  the  cars,  it  incurred  no  liability 
by  refusing  to  receive  the  pluintiti  at  the 
platform. 

The  general  rule  is  that  passengers  who 
are  injured  while  attempting  to  get  on  or 
oft  a  moving  train  cannot  recover  for  the 
injury.  Phillips  v.  Railroad  Co.,  49  N.  Y. 
177:  2  Beach, Ry. Law. §987.  Butofcourse 
this,  like  ail  other  general  rules,  is  subject 
to  some  exceptions.  Where  a  train  is 
stopped  at  a  station,  and,  after  passen- 
gers are  told  to  go  aboard,  it  is  suddenly 
started  l>efora  they  have  had  time  to  do 
so,  and  when,  without  unreasonable  de- 
lay, they  are  trying  to  get  upon  it,  if  a 
passenger  who  is  in  the  act  of  getting 
upon  tbe  platform  is  injured  by  the  sud- 
den Jerk  of  starting,  without  a  signal,  the 
court  may  submit  the  question  of  negli- 
gence to  the  jury.  But  the  company  is 
under  no  obligation  to  delay  the  depart- 
ure of  the  train  lieyond  the  usual  time,  be- 
cause a  passenger  has  purposely  or  negli- 
gently deferred  getting  on  it  till  the  last 
moment,  though  he  has  had  abundant 
time  to  do  so  while  it  was  standing  still. 
Thomp.  Carr.  p.  225,  S  16.  In  running  its 
trains,  the  officers  of  a  company  ought 
always  to  be  mindful  of  the  fact  that,  in 
order  to  insure  the  safety  and  subserve  the 
Interests  of  its  patrons,  and  accomplish 
tbe  ends  tor  which  it  was  created,  tbe  cor- 
poration must  move  its  trains,  as  far  as 
possible,  regularly  and  systematically. 
Hence  tbe  statute,  which  we  have  alread.v 
citeil,  affirms  another  common-law  princi- 
ple in  limiting  the  obligation  to  receive 
passengers  to  those  who  are  offered  or 
offer  themselves  within  reasonal>Ie  time. 

The  company  would,  in  any  event.be 


liable  for  an  injury  wantonly  or  purposely 
inflicted  by  Its  officers.  If  the  conductor 
saw  tbe  plaintiff  approaching  tbe  train  at 
his  suggestion  or  invitation,  and  pur- 
posely gave  the  signal  to  move,  when  be 
was  in  tbe  act  of  ascending  the  steps  of  tbe 
platform,  tbe  company  was  liable  for  any 
injury  sustained  by  the  latter.  But  when 
the  train  had  been  stopped  for  the  usual  - 
time,  unless  the  number  of  passengers  who 
debarked  or  embarked  at  tbe  station  was 
so  great  as  to  require  a  longer  stop  In  order 
to  insure  tbe  safety  of  Its  patrons,  thecon- 
ductor.  though  be  had  told  a  dilatory  pas- 
senger that  he  must  get  on  at  a  certain 
point,  was  not  bound.Tn  order  to  relieve  the 
company  of  liability,  to  look  after  his  move- 
ments, and  refrain  from  giving  the  signal 
to  the  engineer  to  move,  until  assured 
that  he  was  seated  on  board  the  train. 

A  portion  of  the  instruction  that  tbe  de- 
fendant prayed  the  court  to  give  was  as 
follows:  "(3)  That  If  the  jury  shall  believe 
that  the  cars  of  the  defendant  stopped  at 
tbe  station  long  enough  for  the  plaintiff 
to  have  gotten  on  board  while  they  were 
stationary,  and  that  the  passage-way 
from  the  depot  building  to  the  car  was 
open  and  safe,  and  that  instead  of  getting 
on  the  car  tbe  plaintiff  loitered  around  tbe 
station  until  the  cars  were  in  motion,  and 
then  attempted  to  get  on  them  while  the 
train  was  going  as  fast  or  faster  than  a 
man  could  walk,  then  be  has  contributed 
to  his  injury,  and  the  Jury  will  answer  the 
second  isiiue,  'Yes.'  "  This  was  not  given 
in  this  form,  and  the  defendant  excepted, 
because  it  contends  that  it  was  not  sub- 
stantially given,  and  assigns  the  same  as 
error.  "  (4)  That  while  getting  on  a  mov- 
ing train  is  not  negligent  under  all  circum- 
stances, yet  the  plaintiff  must  show  that, 
under  the  circumstances,  it  did  not  appear 
dangerous,  and  must  also  show  some 
good  reason  for  doing  so,  and  for  not  get- 
ting on  the  train  while  it  was  stationary. " 
This  was  refused,  and  the  defendant  ex- 
cepted, and  assigned  the  same  as  error. 
"(5)  That  there  Is  no  evidence  in  this  case 
of  such  facts  and  circumstances  as  would 
warrant  tbe  plaintiff  in  getting  on  tbe 
moving  train."  This  was  refused,  and 
the  defendant  excepted,  and  assigned  such 
refusal  as  error. 

In  lieu  of  tbe  charge  asked,  the  Judg^ 
instructed  the  jury  as  follows:  "If  you 
should  find  from  the  evidence  that  tbe  con- 
ductor of  this  train  was  told  by  tbe  plain- 
tiff  that  he  wished  to  go  on  that  train, 
and  that,  upon  being  so  told  by  the  plain- 
tiff, be,  the  conductor,  told  him  to  go  and 
get  upon  the  passenger  coach ;  that  there- 
upon the  plaintiff  proceeded  to  do  as  di- 
rected, but  before  he  could  get  to  and  on 
the  coach  the  conductor  signaled  the  en- 
gineer to  go  ahead,  and  the  train  was 
thus  put  In  motion  before  the  plaintiff 
could  get  on  tbe  coach,  and  tbe  plalntiO 
was  Injured  in  the  attempt  to  get  on, — then 
the  defendant  would  be  guilty  of  negli- 
gence. (To  this  charge  the  defendant  ex- 
cepted, and  assigned  the  same  for  error.) 
It  was  the  duty  of  tbe  defendant  to  stop 
its  train  at  the  depot  a  sufficient  time  to 
enable  passengers  to  get  on  Its  passenger 
coacb.  but,  if  tbe  defendant's  train  bad  al 
ready  been  at  the  depot  a  sufficient  time 
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fur  this  purpose,  it  was  n'ot  under  any 
legal  obligation  to  remain  any  longer  for 
this  purpose,  although  passengers  might 
arrive  and  give  notice  of  an  Intention  to 
gret  on  board.  If  you  should  find  that  the 
defendant's  train,  having  been  at  Macon 
depot  a  suSoient  time  to  take  on  passen- 
gere,  apon  the  plaintiff's  notifying  the 
conductor  that  he  desired  to  take  passage 
on  this  train,  the  conductor  told  him  that 
he  would  not  delay  or  stop  the  train,  and 
thereupon  gave  the  signal  fur  the  train 
to  move,  then,  nothing  else  appearing,  the 
defendant  would  not  be  guilty  of  negli- 
gence. It  you  should  find  from  the  evi- 
dence that  the  plaintiff  got  on  the  coach 
under  the  directions  of  the  cunductor,  and 
after  getting  on  the  platform  of  the  coach 
was  Injured  by  a  sudden  and  unusual  Jerk- 
ing, then  the  defendant  would  be  guilty  of 
negligence.  (To  this  charge  the  defendant 
excepted, and  assigned  the  samn  as  error.) 
If  you  find  from  th^  evidence  that  the  con- 
ductor directed  the  plaintlH  to  g^et  on  the 
moving  train,  then,  if  the  plaintiff  was  in- 
jured in  obeying  such  instructions,  the 
defendant  was  guilty  of  negligence.  (To 
this  instruction  the  defendant  excepted, 
and  assigned  the  same  as  error.)  If  the 
jury  should  find  that  the  plaintitt  was 
injured  while  attempting  to  get  on  a 
movlngtrain,then  the  plaintiS  Is  guilty  of 
contributory  negligence,  unless  the  Jury 
shall  find  that  theconductorof  the  defend- 
ant directed  him  to  do  BO,  or  unless  they 
shall  find  that  there  was  no  such  appar- 
ent danger  as  would  prevent  a  prudent 
and  sensible  man  from  so  attempting  to 
get  on.  (To  the  qualifications  to  this 
charge  the  defendant  excepted,  and  as- 
signed the  same  as  error.) " 
■  We  think  that  there  was  error  in  the  fail- 
ure of  the  court,  in  response  to  the  request 
of  the  defendant,  to  present  clearly  to  the 
jury  the  well-established  principle  that, 
after  holding  thetrain  long  enough  to  dis- 
embark and  receive  passengers,  the  con- 
ductor was  not  bound  to  look  to  the  safe- 
ty of  the  plaintiff,  (though  be  may  have 
told  him  he  ought  to  get  on,)  and  to  de- 
lay giving  the  signal  till  he  saw  the  plain- 
tiff enter  the  coach.  The  company  would 
have  been  liable  unquestionably  if  tlielnvl- 
tatlon  of  theconductor  to  get  on  the  train 
had  been  extended  when  the  train  was  al- 
ready in  motion,  instead  of  before  giving 
the  signal  to  leave  at  the  usual  time.  It 
is  equally  clear  that  the  Jury  might  have 
been  misled  by  the  statement  of  the  law  in 
reference  tocontributory  negligence  by  the 
court.  The  judge  should  have  told  them, 
as  requested,  that  the  fact  of  getting  on  a 
moving  train  was,  as  a  general  rule,  ev- 
idence of  contributory  negligence,  and 
that  proposition  should  have  been  stated 
without  qualification  other  than  such  as 
was  manifestly  suggested  by  and  applica- 
ble to  the  evidence  in  the  case  at  bar.  2 
Beach.  Ry.  Law,  §  987;  2  Wood,  Ry.  Law, 
1154;  Whart.  Neg.  §  369.  From  the  plain- 
tiff's  own  testimony  it  appears  that  he 
was  first  warned  by  Rodwell.  the  defend- 
ant's agent,  to  get  on  the  train,  and  noti- 
fied that  it  would  leave  soon,  but.  Instead 
of  acting  on  the  suggestion  of  the  agent, 
be  manifested  a  disposition  to  stand  upon 
bU  supposed  legal  rights.   The  conductor, 


Lasslter,  then  said,  according  to  plaintiff's 
own  statement,  that.  If  he  "rode  on  that 
train,  be  would  have  to  go  where  the  pas- 
sengercoach  was  then  standing."  This  Ian- 
guage  could  not  be  fairly  construecl  as  a 
command  to  get  on  the  train,  but  it  was 
simply  a  warning  that  he  must  comply 
with  the  regulation  "if  be  rode  on  that 
train.''  The  plaintiff  was  prima  facie  neg- 
ligent in  getting  upon  a  moving  train,  and, 
in  ordertorellevehlmselfof  theoonsplaced 
upon  him,  ought  to  have  shown  either 
that  he  went  in  obedience  to  an  unequivo- 
cal Invitation  or  command  to  get  upon 
a  train  not  standing  still,  but  already  in 
motion,  and  in  obeying  the  order,  or  accept- 
ing the  invitation,  he  did  not  expose  him- 
self to  manifest  danger,  or  that  the  con- 
ductor did  not  stop  at  the  station  a  sufll- 
cient  time  to  allow  passengers  to  get  on 
and  off.  Whart.  Neg.  §  369.  After  admit- 
ting that  be  got  upon  a  moving  train,  the 
burden  was  upon  the  plaintiff  to  bring 
himself  under  some  exception  to  the  gen- 
eral rule  tha.t  such  conduct  Is  contribu- 
tory negligence,  and  will  be  deemed  the 
proximate  cause  of  any  injury  received  in 
doing  so.  Malcom  v.  Railroad  Co.,  106  N. 
C.  63. 11  S.  E.  Rep.  187;  2  Wood,  Ry.  Law, 
p.  1126.  §  305;  2  Beach,  Ry.  Law,  supra; 
Chambers  v.  Railroad  Co..  91  N.  C.  471; 
Smith  V.  RaUroad  Co..  99  N.  C.  211,  5  S.  E. 
Reo.  896. 

Upon  the  plaintiff's  own  testimony,  or 
upon  a  review  of  the  wliole  testimony, 
there  is  no  such  evidence  of  a  command  as 
to  warrant  the 'charge  given  by  the  court, 
or  to  go  to  the  Jury  as  tending  to  show 
that  the  injury  was  not  caused  by  the 
plaintiff's  own  negligence  in  getting  upon 
thetrain  while  in  motion.  There  is  no  tes- 
timony tending  to  show  that,  by  the  -ex- 
ercise of  ordinary  care,  the  defendant 
could  have  prevented  or  avoided  the  In- 
Jury.  If  it  were  necessary,  we  might  rest 
our  ruling  upon  the  additional  ground 
that  the  instruction  given  to  the  jury  In 
reference  to  tbe  question  whether  the 
plaintiff's  Injury  was  proximately  caused 
by  intoxication,  and  consequent  inability 
to  get  upon  the  car  with  his  valise  In 
hand,  was  not  fully  responsive  to  the  re- 
quest of  defendant.  But  it  is  unnecessary 
to  discuss  that  question,  as  it  is  to  advert 
to  the  exception  that  there  was  no  evi- 
dence to  warrant  the  charge  predicated 
upon  the  ground  that  the  Injury  might 
have  been  caused  by  an  "unusual  jerk  "  in 
starting  thetrain.  There  was  error  for 
which  a  new  trial  must  be  granted. 


(87  Va.  E40) 

Piedmont  Club  t.  Commonwealth. 

(Supreme  Cowrt  af  Appeals  of  Virginia.    March 
19,  1891.) 

IHTOXIOATINO  LiQtTORS— LlONSB— SAI.B8  AT  ClUB. 

A  dub  kept  liquors '  in  its  rooms,  which 
were  dispensed  to  its  meml>ers,  who  paid  money 
therefor  which  was  used  In  replenishing  the 
stock,  and  which  was  in  fact  insufficient  for  the 
purpose.  The  liquors  were  for  the  exclusive  us» 
of  the  members  and  their  invited  guests,  and  no 
person  not  a  member  was  permitted  to  pay  tot 
drinks.  Held,  that  tbe  club  was  not  required  tu 
pay  a  license,  under  Acts  Va.  1889-9U,  p.  848  el 
seq.,  providing  that  no  person,  assooiatfon,  eto., 
shall  sell  ardent  spirits  without  a  license,  and 
that  "any  person,  club,  or  oorporattan,  desiring 
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lo  oairy  on  the  business  of  a  retatl  liquor  mer- 
chant, and  also  that  of  a  bar-room, "  shall  obtain 
K  separate  license  for  each,  etc. 

Kirkpatrick  A  Blackford,  tor  plaintiff  in 
error.  R.  Taylor  Scott,  Atty.  tien.,  for 
the  Commonwealth. 

.  Lewis,  P.  This  Is  a  writ  of  error  to 
u  judgment  of  tbecorporatlnn  court  of  the 
city  ofLyuchburg.lua  proBecutlon  against 
the  Piedmont  Club  for  selling  liquor  with- 
out a  license.  The  facts,  as  agreed  at  the 
trial  and  stated  in  the  bill  of  exceptions, 
areasIoUows:  The  club  Is  a  chai-tered 
organization,  having  among  Its  objects 
the  promotion  of  social  intercourse,  the 
maintenance  of  a  library,  reading-rooms, 
etc.  Its  administration  Is  confided  to  a 
board  uf  governors,  consisting  of  10  mem- 
bers, elected  by  the  stockholders.  No  one 
can  be  elected  a  member  of  the  club  who  is 
under  the  age  of  21  years.  The  initiation 
fee  tor  persons  resident  In  the  city  of 
Lynchburg  is  f  25.  and  the  regular  annual 
dues  are  fSU;  non-resident  members  pay 
f26  per  annum.  Any  member  may  invite 
persons  not  residing  in  the  city  to  visit 
the  club, and  to  non-residents  its  hospitali- 
ties may  be  extended  by  the  president  for 
10  days,  but  in  no  case  Is  a  visitor,  or  any 
person  not  a  member  of  the  club,  permit- 
ted to  pay  for  either  food,  drink,  or  other 
privileges  of  the  club.  No  betting  of  any 
kind  is  permitted.  No  open  bar  is  permit- 
ted, nor  is  a  member  permitted  to  "treat" 
another  member,  or  In  any  wise,  directly 
or  indirectly,  pay  any  expense  he  may 
tncnr.  No  wine  or  other  liquor  can  be  fur- 
nished to  members  or  visitors  on  Sunday, 
except  as  an  accompaniment  of  a  regular 
meal  in  the  dining-ruom.  No  games  of 
any  kind  are  permitted  on  Sunday.  The 
club  rents  and  turnlHhes  a  large  honse, 
and  keeps  its  own  servants.  A  large  num- 
ber of  Its  members  make  the  club-house 
their  home,  except  for  lodging,  taking  all 
their  meals  there,  and  spend  much  of  their 
time,  when  not  engaged  in  business.  In  its 
parlors^  library,  and  reading-rooms.  A 
number  of  papers  and  periodicals  are 
taken,  and  a  general  library  Is  being  ac- 
cumulated. The  club  keeps,  besides  all  the 
nsuul  articles  of  food,  which  are  served  in 
Its  dining-rooms,  a  small  stock  of  liquors, 
which  are  dispensed  to  its  members  by  its 
oteward  and  other  servants,  at  prices  fixed 
by  the  board  of  governors.  The  prices 
are  so  fixed  that  they  shall,  as  nearly  as 
practicable,  cover  the  actual  cost  of  the 
articles  furnished  to  the  members  for  their 
eomfort  and  convenience,  and  do  not  make 
a  profit  to  the  club.  The  money  so  re- 
teived  Is  paid  into  the  general  fund  of  the 
;Iub,  and  Is  reinvested  In  like  articles, 
which,  again,  are  dlHpensed  to  the  mem- 
bers. The  receipts  from  these  articles  so 
dispensed  nre  not  sufficient  to  reimburse 
the  club  for  the  outlays  necessary  for  their 
purchase  and  cost  of  service,  and  the  de- 
ficiency has  to  be  made  good  out  of  the 
funds  derived  from  initiation  fees  and 
monthly  dues.  Upon  these  facts  the  jury 
found  a  verdict  of  guilty,  which  the  cor- 
poration court  refused  to  set  aside,  and 
entered  judgment  for  the  fine  assessed. 

The  statute  provides  that  "no  person, 
corporation,  company,  firm,  partnership. 


or  association  shall,  within  theltmlta  of 
this  state, engage  in  the  business  of  rectify- 
ing," etc,  "or  sell,  or  offer  to  sell,"  ardent 
spirits,  etc.,  without  first  having  obtained 
a  license  therefor.  And  It  is  further  enact- 
ed that  "any  person,  dub,  or  corporation 
desiring  to  carry  on  the  business  of  a  re- 
tail liquor  merchant,  and  also  that  of  a 
bar-room,  shall  obtain  a  separate  license 
for  each, "etc.  Acts  1889-90.  p.  242 et seq. 
The  qnestlon  to  be  determined  is  whether, 
upon  the  facts  above  stated,  the  defendant 
club  was  guilty  of  selling  liquor,  within 
the  meaning  of  the  statute.  The  question 
Is  of  first  Impression  in  this  state,  but 
we  entertain  no  doubt  that  the  case  is 
with  the  defendant:  that  Is  to  say,  that 
there  has  been  no  sale,  within  the  meaning 
of  the  statute.  Every  stn  tute  is  to  be  con- 
strued, if  possible,  according  to  the  inten- 
tion of  the  legtslatufe,  and  criminal  stat- 
utes are  to  be  consumed  strictly.  Harris' 
Cnse,  81  Va.  240.  In  the  present  case  it  la 
conceded  that  thedefendant  club  is  a  bona 
Sde  club,  organized  for  the  purposes  men- 
tioned in  its  charter,  and  not  as  a  mere 
device  resorted  to  as'a  means  of  evading 
the  law.  None  but  members  or  invited 
guents  are  entitled  to  the  privileges  of  the 
club,  and  no  person  not  a  member  of  the 
club  is  permitted  to  pay  for  either  food  or 
drink  or  other  refreshments  dispensed  by 
the  club.  The  moneys  received  for  all 
liquors  so  dispensed  go  Into  the  general 
fund,  which  are  again  used  for  replenish- 
ing the  stock.  No  profit  is  made  on  the 
liquor.  In  tact,  the  receipts  from  that 
source  are  not  sufficient  to  reimburse  the 
club  for  the  cost  of  the  liquors  and  of  serv- 
ing them.  The  liquors  so .  purchased,  as 
already  stated,  are  tor  the  exclusive  use 
of  the  members  of  the  club  and  their  invit- 
ed guests,  and  what  is  complained  of  as 
an  unlawful  selling  in  the  present  case  is, 
we  think,  nothing  more  than  an  equitable 
mode  by  which  the  cost  of  the  liquor  need 
by  members  of  the  club  is  divided  among 
them  in  proportion  to  the  quantity  which 
each  member  uses.  This  was  the  view 
taken  by  the  supreme  court  of  Tennessee 
in  a  case  the  (acts  of  which  were  very  sim- 
ilar to  those  of  the  caseat  bar.  The  court 
said :  "  It  cannot  be  controverted  that  the 
club  would  have  a  right  to  purchase  and 
keep  liquors  at  Its  club-rooms  for  the  use 
of  Its  members,  and  to  distribute  them  in 
any  method  it  might  deem  proper,  and  to 
raise  funds  for  the  purpose  of  replenishing 
by  assessments  upon  the  members,  and 
the  mode  adopted  of  the  form  of  a  sale 
alone  to  its  members  of  such  a  quantity 
for  so  mnch  money  can  be  nothing  more 
than  a  mode  adopted  of  assessing  each 
member  in  proportion  to  the  amount  be 
consumes,  and  cannot  bo  distinguished  in 
principle  from  that  adopted  In  one  of  the 
cases  referred  to,  of  issuing  checks  to  each 
member,  which  entitled  him  to  so  much 
liquor  each,  according  to  the  amount  of 
money  he  contributes."  Tennessee  Club 
V.  Dwyer,  11  Lea,  462.  To  the  same  effect 
is  Seim  V.  State,  66  Md.  666.  See,  also. 
Graff  V.  Evans,  8  Q.  B.  Dlv.  878;  Com.  v. 
Pomphret,  137  Mass.  664;  11  Amer.  A  Eng. 
Enc.  Law,  p.  727.  Besides  these,  a  num- 
ber of  cases  were  cited  at  the  bar.  but  wo 
deem    It  unneceisary  to  comment  upon 
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them.  The  caee  depends  upon  tbo  true 
con^tmctloD  of  our  own  statute,  and  we 
are  clearly  of  opinion  that  It,  In  the  pres- 
ent case,  there  can  be  said  to  have  been,  In 
the  'strictest  or  most  technical  sense,  a 
sale  at  all,  it  was  not  such  a  sale  as  Is  con- 
templated bythatstatute.  Thedefendant 
club,  In  dispensing  liquors  to  or  at  the  ex- 
pense  ol  its  own  niembers,  was  not  en- 
gaged  in  carrying  on  the  business  of  sell- 
ing liquor,  and  a  liquor  license  Is  required 
of  those  persons  only  who  sell  or  offer  to 
sell  liquor  as  a  business.  The  Judgment 
must  therefore  be  rerersed,  and  the  case 
remanded  for  a  new  trial. 


(87  Va.  484)  

RocBB  et  al.  y.  Jones,  Sergeant,  et  at. 

(Supreme  Court  of  Appeal*  of  Virfflnia.   March 
6,  1891.) 

MoiaciPXL  CoBPOBATioNS— LiCBHSBS— Da  Facto 
Officbbs. 

1.  Const.  Va.  art  6,  {  20,  providing  that  all 
city,  village,  and  town  officers,  whose  election  or 
appointment  Is  not  provided  for  by  the  constitn- 
tion,  shall  be  elected  by  the  electors  of  such 
cities,  towns,  and  villages,  or  appointed  by  such 
authorities  as  the  general  assembly  shall  desig- 
nate, is  merely  enabling,  and  does  not  prohibit 
the  legislature,  on  Incorporating  a  town,  from 
appointing  officers  until  an  election  Is  held. 

2.  CouDCilmen  of  a  town  apix)lnted  by  its 
charter,  who  enter  upon  and  perform  the  duties 
of  their  office,  are  de  facto  officers,  and,  though 
the  charter  be  unconstitutional,  their  acts  in  levy- 
ing a  license  tax,  as  anthorizud  by  it,  are  bind- 
ing. 

8.  Where  a  town  coiincilman,  after  moving 
beyond  the  corporate  limits,  continues  to  act,  be 
is  a  de  facto  officer,  and  his  acts  as  such  are 
vaUd. 

4.  Code  Va.  1887,  {  6,  subd.  16,  provides  that 
the  word  "city"  shall  be  construed  to  mean  a 
town  containing  a  population  of  5,000  or  more, 
and  having  a  corporation  or  hustings  court. 
Held,  that  section  1010,  providing  that  officers 
provided  for  in  the  "charters  of  the  several  cities 
shall  be  elected  or  appointed  as  the  charters  may 
prescribe:  provided,  that  the councilmen  •  •  • 
of  each  ward  of  a  city  shall  be  chosen  by  the 
qualified  voters  of  such  ward,"— does  not  apply 
to  a  town  which  has  less  than  5,000  population, 
and  no  corporation  or  hustings  court 

6.  Code  Va.  1887,  {  1042,  giving  the  coonoil 
of  a  city  or  town  power  to  impose  a  license  tax, 
gives  them  the  power  to  fix  the  duration  of  the 
license,  as  section  555,  prescribing  that  the  license 
year  shall  expire  on  the  80th  of  April  of  each 
year,  applies  only  to  state  licenses. 

Appeal  from  clrcalt  court,  Elisabeth 
City  county. 

Code  Va.  1887.  S  6>  subd.  16,  provides 
tbaftbeword  'city'  shall  becnnstraedto 
mean  a  town  containing  a  population  of 
five  thousand  or  more,  and  having  a  cor- 
poration or  buKtings  court. "  Section  1U16 
provides:  "In addition  to  theofflcers  men- 
tioned In  section  ninety-eight,  all  other 
officers  provided  for  in  the  charters  of  the 
several  cities  shall  be  elected  or  appointed 
as  the  said  charters  may  preticrlbe:  pro- 
vided, that  the  councilmen  and  Justices  .of 
each  ward  of  a  city  shall  be  chosen  by  the 
•  qualified  voters  ol  such  ward. " 

M.  T.  Hughes,  for  appellants.  A.  S. 
Segar,  for  appellees. 

Fauntlbrot,  J.  This  Is  an  appeal 
from  a  decree  of  the  circuit  court  of  Eliza- 
beth City  county,  pronounced  on  the  7th 
day  of  February,  1890,  in  a  chancery  cause 


In  which  the  appellants,  W.  W.  Boche  and 
others,  (licensed  liquor-dealers  under  the  . 
laws  of  the  state,)  are  complainants,  and 
I.  L.  Jones,  sergeant  of  the  town  of  Hamp- 
ton, Va.,  and  Jesse  S.  Jones,  treasurer  of 
said  town,  are  defendants.  The  prayer 
of  the  bill  was  to  restrain  and  perpetually 
enjoin  the  aforesaid  defendants  from  col- 
lecting the  license  tax  imposed  by  an  or- 
dinance of  the  council  of  the  said  town  of 
Hampton,  passed  28th  June,  1889.  An 
injunction  was  awarded,  according  to 
the  prayer  of  the  bill,  on  the  17th  of  July, 
1889,  by  the  Judge  of  the  corporation  court 
of  the  city  of  Norfolk;  and  on  the  7th 
day  of  February,  1890,  the  circuit  court  of 
Elizabeth  City  county,  by  the  decree  ap- 
pealed from,  dissolved  the  said  injunction, 
and  dismissed  the  bill  of  complainants. 

The  validity  of  the  tax  is  assailed  be- 
cause It  is  alleged  that  the  fourteenth  sec- 
tion of  the  act  approved  May  23,  1887, 
entitled  "An  act  to  Incorporate  the  town 
of  Hampton,"  which  reads  as  follows: 
"J.  S.  Darling  and  J.  W.  Richardson, 
from  the  First  ward;  A.  D.  Wallace  and 
James McMlnamln, from  theSecond  ward; 
and  Luka  B.  Phillips  and  John  W.  Will- 
iams, from  the  Third  ward,— are  hereby 
declared  and  appointed  councilmen  of  the 
said  town,  to  be  qualified  as  prescribed 
by  law,  and  they  shall  constitute  the 
council  of  said  town  until  their  successors 
are  elected  and  qualified,  "—Is  in  conflict 
with  that  portion  of  the  twentieth  section 
of  the  sixth  article  of  the  constitution  of 
Virginia  which  provides  that  "all  cit^, 
town,  and  village  officers,  whose  election 
or  appointment  Is  not  provided  for  by  this 
constitution,  shall  be  elected  by  the  elect- 
ors of  such  cities,  towns,  and  villages,  or 
of  some  division  thereof,  or  appointed  by 
such  authorities  thereof  as  the  general 
assembly  shall  designate."  This  assign- 
ment of  error  is  not  well  taken.  The  sec- 
tion is  merely  enabling,  and  plaii^y  in- 
tended to  apply  only  to  officers  to  'be 
chosen,  under  the  constitution,  after  the 
municipal  government  became  fully  and 
regularly  established,  and  not  to  officers 
appointed  by  the  act  itself  to  perform  req- 
uisite duties  until  a  regular  election  could 
be  held.  The  Richmond  Mayoralty  Case, 
19  Grat.  674. 

The  legislature  created  the  office,  and  it 
existed  de  Jure;  and  the  Incumbents, 
named  and  appointed  by  the  act  Itself  to 
start  and  put  into  operation  the  organiza- 
tion of  thei  town,  were  constitutionally 
appointed,  and,  so  far  as  the  validity  o 
their  acts  is  concerned,  they  were  clothed 
with  the  insignia  and  authority  to  exer- 
cise the  powers  and  functions  of  their  ap- 
pointment. See  Norton  v.  Shelby  Co., 
118  U.  8.  444-447,  6  Sup.  Ct.  Rep.  1121,  and 
cases  cited;  Leach  v.  People,  (III.)  12  N. 
E.  Rep.  726;  Clark  v.  Town  of  Easton, 
(Mass.)  14  N.  E.  Rep.  795.  It  Is  contended 
that  section  14  of  the  said  act  of  Incorpo- 
ration is  In  conflict  with  section  1016  of 
the  Code  of  1887,  which  applies  expressly 
and  only  to  cities  containing  a  population 
of  6,000  or  more,  and  having  a  corporation 
or  hustings  court,  and  cannot  apply  to 
the  town  of  Hampton;  but,  even  If  the 
contention  were  well  taken,  the  conflict 
could  not  aHect  the  validity  of  the  acts 
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de  teusto  ot  the  council  named  by  the  char- 
ter. And  vre  think  the  Intention  of  the 
legiHlature  la  plain  to  provide,  by  the 
fourth  section  of  the  charter,  for  the  elec- 
tion ot  the  regular  and  permanent  officers 
of  the  town;  and  by  the  fourteenth  uec- 
tion,  for  the  requisite  officers  until  such 
election  could  be  iield.  The  fourth  objec- 
tion  raised  is  that  the  tax  wus  levied  by 
less  than  a  two-thirds  vote  of  the  council, 
and  is  therefore  iu  violation  of  the  require- 
ment of  section  10%  of  the  Code  of  1887. 
The  council  is  composed  of  six  members, 
four  of  whom  constitute  two-thirds.  Pive 
members  were  present  at  the  meeting 
which  passed  the  tax  ordinance,  four  of 
whom  voted  for,  aud  one  DKalust,  the  or- 
dinance. It  Is  alleged  that  Councilman  A. 
D.  Wallace,  who  voted  for  the  ordinance, 
had,  about  two  weelcs  before  its  passa^^e, 
moved  his  residence  beyond  the  corporate 
limits  of  the  town,  and  had  thereby  va- 
cated his  office  of  councilman,  and  that 
consequently  his  vote  was  a  nullity. 
But  this  is  a  DOB  sequltur,  as  Wallace  had 
continued  to  exercise  his  office  as  coun- 
cilman, and  to  diKcharge  its  functions, 
until  1st  July,  18^9,  when  his  successor 
qualified.  Ue  was  a  de  fitcto  councilman, 
and  his  acts  as  such  were  valid  and  blnd- 
Ins.  Monteith  v.  Com.,  15  Grat.172;  Grif- 
Sn's  Ex'r  v.  Cunnin«ham,  20  Grnt.  40; 
McCraw  v.  Williams. :«  Grat.513;  Blackw. 
Tax-TitiPS,  pp.  100,  103. 

The  next  objection  ureed  is  that  the  or- 
dinance, because  it  makes  the  town  li- 
cense year  commence  on  the  let  day  of 
July,  and  end  on  the  30th  day  of  June  suc- 
ceeding, is  in  conflict  with  the  general  law 
ot  the  state  (section  655.  Code  18S7,)  which 
prescribes  tliat  the  year  shall  expire  on  the 
3Qth  ot  April  of  each  year.  Thesection  555 
refers  only  to  state  licenses,  and  the  coun- 
cil of  acityor  town  isexpresHly  authorized 
to  impose  a  licendP  tax,  and  to  make  ree- 
ulattons  concerning  ttie  same.  Section 
1042,  Id.  The  power  to  license  a  particu- 
lar occupation  involves,  necessarily,  the 
defining  and  determining  of  the  extent  and 
duration  of  the  grant  or  license.  1  Dill. 
Mun.  Corp.  §§  357,358.  But.  by  an  ordi- 
nance passed  by  the  council.  July  22. 1889, 
the  ordinance  of  June  28.1889,  was  amend- 
ed and  re-enacted,  making  the  town  license 
year  to  conform  to  the  license  year  of  the 
state.  It  Is  objected  that  this  ordinance 
making  the  change  Is  retrospective;  but 
the  record  shows  that  no  tax  had,  prior 
to  its  enactment,  been  conected ;  and, 
under  the  ordinance  of  June  28. 1889,  this 
tax  did  not  become  due  until  application 
for  the  town  license  Hlionid  be  made.  But 
even  a  retrospective  statute  curing  defects 
hi  legal  proceedings,  where  they  are  Irreg- 
ularities only,  is  not  void.  Town  of  Dan- 
ville v.  Shelton,  76  Va.  336;  Cooley,  Const. 
Lim.  (2d  Ed.)  §  371.  There  Is  nothing 
vague  or  uucei'tain  in  the  ordinance  ob- 
jected to,  and  under  it  the  rights  of  the 
complaiuants  are  fully  preserved  and 
guarded.  The  sections  1,  7,  and  8  of  the 
charter  of  the  town  of  Hampton,  and  sec- 
tions 1035, 1038-1047,  Code,  fully  empower 
the  town  council  to  impose  the  tax  in 
quention.  There  Is  no  error  in  the  decree 
complained  of  in  this  appeal,  and  ourjudg- 
ment  is  to  affirm  it.    Decree  affirmed. 


Gektbt  v.  Gbntbt. 


(Va. 

(R  Va.  fn> 


(Supreme  Cmurt  of  ^ppeola  t(f  VtrgMa.   Mandi 

VllTDOB  AKD  VxtfDtt  —  ilAJoaO  WOItKM  —  SbT- 
ABATB  EST^TB  —  SPIOtVIO  PBBrOBMAHOX — FaB- 
TIE8. 

1.  In  a  suit  by  the  vendee  for  ■peclfic  per- 
formance of  a  ooutract  to  convey  land,  an  infant, 
to  whom  part  of  the  purchase-money  notes  were 
by  direction  of  the  v«idor  made  payable,  ia  a 
proper  party. 

2.  It  is  no  defense  to  an  action  for  speciflo 
performance  of  a  contract  to  convey  land  that  tha 
sale  was  made  to  prevent  the  vendor's  creditors 
from  collecting  a  debt. 

8.  Code  Va.  18S7,  f  2386,  provides  that  a  mar- 
ried woman  may  control  and  nse  and  by  her  sole 
act  convey  or  otherwise  dispose  of  her  se}>araU) 
estate  as  if  she  were  unmarried.  Section  2388 
provides  that  she  may  make  contracts  in  respect 
to  her  separate  estate,  and  be  sued  thereon,  as  if 
she  were  a  feme  tole.  Section  2289  provides  that 
in  any  case  in  which  a  married  woman  may  be 
sued  under  section  2288  a  personal  judgment  may 
be  rendered  and  enforced  against  her  and  her 
separate  estate.  In  the  same  manner  as  if  she 
were  unmarried.  Held,  that  specific  perform- 
ance of  a  contract  by  a  married  woman  to  convey 
land,  which  is  her  separate  estate,  may  be  de- 
creed. 

Appeal  from  clrcultcourt,  Greenecounty. 

J.  G.  &  \\.  W.  Field  and  JR.  S.  Thomas. 
for  appellants.  George  Perkiaa,  for  ap- 
pellee. ' 

Lact,  J.  This  is  an  appeal  from  two  de- 
crees of  the  circuit  court  of  Greene  county, 
rendered,  respectively,  on  the  12th  day  of 
November,  188S,  and  on  the  13th  day  of 
November,  1889.  The  suit  was  by  bill  in 
equity  by  the  appellee,  W.  B.  Gentry,  seek- 
ing to  compel  speclHc  performance  by  the 
appellants,  B.  C.  Gentry  and  bis  wife, 
Josephine  C.  Gentry,  of  a  contract  In  writ- 
ing for  the  sale  of  a  tract  of  land  in  the 
bill  mentioned;  and  the  appellee,  I^lllle  A. 
Gentry,  au  infant,  who  was  interested  in 
the  result  of  the  suit, — some  of  the  pur- 
chase-money bonds  Laving  been, at  there- 
quest  of  the  vendors,  executed  payable  to 
her  as  an  advancement  by  tbem  to  her, 
she  being  their  daughter, — was  made  a 
party  defendant.  The  contract  in  writing 
was  executed  by  the  appellants,  B.  C.  Gen- 
try and  Josephine  C.  Gentry,  his  wife,  on 
the  3d  of  July,  1888, and  the  purchase  price 
was  $1,800.  The  said  B.  C.  Gentry  and 
Josephine  C.  Gentry  gave  their  re<%lpt,  of 
even  date  with  the  said  contract,  for 
f937.88,  cash  paid,  in  full  for  the  said  pur- 
chase of  this  land,  except  f862.12  left  in 
the  hands  of  the  said  purchaser,  W.  B 
Gentry,  to  pay  off  liens  on  the  land  ;  and 
W.  B.  Gentry  agreed  in  writing  that  this 
f862.12  left  in  his  hands  was  so  left  in  his 
hands  out  ot  the  purchase  money  to  pay 
trust-deed  and  judgment,  namely,  judg- 
ment to  Duke  &  Duke,  deed  to  E.  F.  Estee, 
judgment  to  A.  F.  Via,  deed  to  S.  A.  Smith. 
The  bonds  executed  to  Lillle  A.  Gentry 
were  for  $137.88  and  $109,  payable  on  or 
before  November  1,  1889;  $108,  payable 
November  I,  1891;  $108,  payable  Novem- 
ber 1,  1892;  and  all  bore  interest  from 
October  1, 1888.  the  day  possession  of  the 
tract  of  land  of  132  acres  purchased  was 
to  be  given  to  the  purchaser,  and  all  were 
of  even  date  with  the  contract  sought  to 
be  enforced,  and  signed  both  by  W.  B.  Gen- 
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try  and  hie  wife.  The  defendants.  B.  C. 
Gentry  and  wife,  demurred  to  the  bill 
apun  the  ground  that  Ltllie  A.Gentrywaa 
made  a  party  to  a  bill  to  have  speciflc  per- 
formance of  a  contract  to  which  she  was 
not  a  party,  and  in  which  she  was  not 
mentioned;  but  the  court  overruled  the 
demurrer,  and  rendered  the  decree  of  the 
12tb  of  November,  188S,  amended  the  in- 
junction order  so  as  to  malce  it  more  defi- 
nite, and  increased  the  penalty  of  the  io- 
juiiction  bond  from  $100  to  f30().  The 
defendants  answered,  and  the  amended 
bills  were  filed,  amending  the  prayers  tor 
relief  in  some  particulars,  and  the  deposi- 
tions un  both  sides  were  taken,  and,  the 
cause  coming  on  to  be  heard  on  the  13th  of 
November.  1888,  the  decree  of  that  date, 
appealed  from,  was  rendered,  decreeing 
spt'cific  performance  of  the  written  con- 
tract for  the  sale  of  the  land  in  question 
against  both  B.  C.  Gentry  and  Josephine 
C.  Gentry,  and  decreed  a  conveyance  of 
the  land,  and  a  delivery  of  the  possession 
of  the  same,  and  reserved  to  Lillie  A.  Gen- 
tly the  right  to  enforce  by  proper  proceed- 
ings against  the  plaintiff  the  payment  of 
the  |)urcha8e-nioney  bonds  given  to  her. 
From  this  decree  the  case  was  brought  to 
this  court  on  appeal.  ^ 

We  are  of  opinion  that  the  circuit  court 
of  Greene  did  not  err  in  overruling  the  de- 
murrer of  the  defendants,  B.C. Gentry  and 
Josephine  C.  Gentry,  to  the  plaintiff's  bill, 
and  that  the  same  wasproperli?  overruled. 
Lillie  A.  Gentry  was  interested  in  the  re- 
sult of  the  controversy,  and  it  is  a  general 
rule  in  equity  that  all  partiei^  in  interest 
shall  be  made  parties  to  a  cause,  either  as 
plaintiffs  or  as  defendants. 
-  Upon  the  merits,  the  claim  of  the  defend- 
ants in  the  circuit  court  was  fhat  the  con- 
tract sought  to  be  eliforced  against  them 
was  false  and  fraudulent  in  every  partic- 
ular; that  no  such  contract  was  ever  exe- 
cuted by  them  in  any  binding  form,  but 
that  it  was  merely  a  confidential  arrange- 
ment made  by  them  with  the  plaintiff  to 
prevent  a  creditor  of  theirs  from  collecting 
a  debt  against  them,  and  in  trust  of  the 
great  fidelity  of  the  plaintiff  to  their  inter- 
esits  in  this  behalf. 

First.  They  thus  allege  their  own  fraud, 
and  seek  to  have  the  aid  of  a  court  of 
equity  in  rendering  it  effectual,  and  for  this 
they  cannot  be  entertained  in  this  court. 

Secondly.  The  evidence  in  the  cause  dis- 
tinctly, io  addition  to  the  unequivocal 
writings  between  the  parties,  proves  the 
execution  Of  the  contract  ns  alleged  in  the 
iblll.  A  witness  was  called  in,  and  wit- 
nessed the  act  of  the  wife  of  the  plaintiff  in 
wrlfing,  at  the  dictation  of  the  hu»band, 
in  the  presence  and  by  the  procurement  of 
the  defendants,  the  several  papers,  and  the 
counting  down  of  the  money  necessary  to 
complete  the  transaction  according  to  its 
agreed  terms.  They  sold  the  land  upon 
t^rms  agreed  on,  received  the  cash  agreed 
on,  and  the  bonds  to  Lillie  were  received 
as  cash,  and  delivered  the  contract  to  a 
friend,  to  be  held  for  the  parties,  and 
agreed  to  deliver  possession  of  the  farm  on 
the  Ist  of  October  following,  and  request- 
ed this  s'ame  friend  of  theirs  to  subscribe 
as  a  witness  on  contract  and  the  receipt; 
and,  receiving  the  cash  paid,  Mrs.  Joseph- 


ine C.Gentry  said  she  intended  to  keep 
that,  and  buy  a  home  with  it.  This  wit- 
ness did  not  see  the  money  paid,  but  the 
witness  Estee  did.  He  says  the  contract, 
having  been  dictated  in  the  presence  of  the 
defendants,  was  read  aloud  to  them  by 
the  piaintiff.  and  during  the  absence  of  tlbe 
'plaintiff's  wife  to  bring  down  the  money. 
The  'defendants,  B.  C.  Gentry  and  wife, 
picked  the  contract  up,  and  looked  over  It 
together.  Mrs.  W.  B.  Gentry  came  down- 
stairs with  the  pocket-book,  and  a  shot 
bag,  with  some  silver  in  It,  in  the  other 
baud,  and  said  she  did, not  have  quite 
money  enough  without  taking  some  gold 
coin  they  had,  and  asked  the  witness  If 
he  did  not  have  some  money  belonging  to 
the  plaintiff,  and  he  assented,  and  went 
off  and  got  fort,y-two  or  three  dollars, 
and  brought  It  down  and  counted  it  out 
to  him.  That  the  plaintiff  then  counted 
out  the  money  in  several  piles  of  notes 
and  some  silver,  and  said  to  the  defend- 
ant, B.  C.  Gentry,  "There  is  the  amount 
of  money;  count  it;"  and  the  defendant  B. 
C.  Gentry  did  count  it,  and  took  posses- 
sion of  it,  and  paid  him  out  of  it,  then  and 
there,  two  dollars  he  owed  him,  the  wit> 
ness  Estes.  That  the  parties  then  mutual- 
ly agreed  on  the  above-mentioned  friend, 
who  witnessed  the  contract.  The  witness 
Davis,  who  was  sent  for,  came  in,^nd  the 
defendants  then  formally  acknowledged 
the  contract  and  their  signatures,  and 
delivered  the  contract  to  the  said  Davis 
to  hold  for  the  said  parties,  by  whom  it 
was  produced  and  filed  in  this  suit. 

There  is  no  difficulty  whatever  upon  the 
merits  of  the  case.  The  proof  is  complete, 
and  the  plaintiff  has  an  undoubted  right 
to  have  this  contract  enforced  as  it  is 
made;  but  the  defendants  raise  yet  an- 
other question  In  their  defense,  and  this  Is 
that  Mrs.  Josephine  C.  Gentry  is  u  mar- 
ried woman,  and  her  contract  cannot  he. 
enforced  against  her  because  she  could  not 
make  a  binding  contract,  because  of  the 
disability  of  coverture.  But  that  defense 
will  not  avail  them.  This  was  the  land 
of  the  wife,  the  separate  and  sole  proper 
ty  of  this  married  woman,  and  she  has 
made  a  volimtary  and  binding  contract 
for  its  sale  for  a  valuable  consideration; 
and,  under  the  existing  laws  of  this  state, 
she  is  bound  by  it.  Section  2286  of  the 
Code  provides  that  "a  married  woman 
shall  have  the  right  and  power  to  hold, 
control,  and  use  her  said  separate  estate 
as  if  she  were  a  feme  sole,  aud  by  her  sole 
act  incumber,  convey,  devise,  bequeath, 
or  otherwise  dispose  of  her  said  separate 
estate,  in  the  same  manner,  and  with  the 
like  effect,  as  if  she  were  unmarried." 
And  section  2288  of  the  Code  provides  as 
to  her:  "She  may  make  contracts,  as  If 
sole,  in  respect  to  such  trade,  business, 
labor,  services,  and  her  separate  estate, 
or  upon  the  faith  and  credit  thereof;  and 
upon  such  contracts,  and  upon  all  mat- 
ters connected  with,  relating  to,  or  affect- 
ing such  trade,  business,  labor,  services,  or 
separate  estate,  and  upon  contracts  and 
liabilities  made  or  incurred  before  her  mar- 
riage she  may  sue  and  be  sued  In  the 
same  manner,  and  there  shall  be  the  same 
remedies  in  respect  thereof,  for  and  against 
her  and  her  said  estate,  as  if  she  were  un- 
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married."  Section  2289  of  the  Code,  tol- 
lowln^r,  provides:  "In  any  case  In  which  a 
married  woman  may  sne  or  be  sued,  under 
the  provisions  of  the  preceding  section, 
a  personal  Jadprment  or  decree  may  be  ren- 
dered (or  or  against  her;  and,  when 
against  her,  the  same  may  he  enforced 
against  her  and  any  separate  estate  she 
has  or  may  subsequentir  acquire,  (but 
only  against  spch  estate,)  in  the  same 
manner  as  if  she  were  unmarried."  The 
court,  in  its  decree  in  this  case,  mindful  of 
the  changed  attitudeof  a  married  woman, 
ber  extended  opportunities  and  enlarged 
responsibiiities,  has  decreed  accordingly, 
and  we  thinic  the  decrees  herein  are  plain- 
ly right.  The  defeii8e<)  of  the  defendants 
appear  to  be  but  dilatory  pretexts,  wholly 
unbubHtantial.  It  is  unreasonable  to  be- 
lieve, even  without  the  support  of  the 
;lear  proof  in  the  case,  that  the  plaintitT 
would  have  assumed  the  attitude  of  a  bo- 
gas  purchaner,  and  paid  down  money  and 
executed  bonds,  and  bound  biroHelf  in 
writing  to  pay  off  liens  upon  a  tract  of 
land,  and  delivered  these  in  the  presence 
of  witnesses,  and  accepted  a  mere  nullity 
in  Batlsfactlon.  The  plaintiff  was  plainly 
entitled  to  a  decree  for  specific  perform- 
ance, and  the  circuit  court's  decree  to  that 
end  Is  without  error,  and  the  «ame  roust 
be  affirmed. 

(87  Va.  489)  

MooRB  T.  Norfolk  &  W.  R.  Co. 

{Supreme  Court  of  A  pvenlt  of  VtrginAa.    March 
6,  1891.) 

bUUBiaS  TO  EMFIiOTBS— COHTRIBUTOBT  NBOU- 

esiicK. 
A  flreman  employed  by  a  railroad  com- 
pany only  by  the  trip,  who,  while  off  duty, 
lounges  near  the  tracit,  and,  heedless  of  the  dan- 
ger, puts  himself  In  such  a  position  that  a  passing 
train  must  strike  him,  is  guilty  of  sucti  negli- 
gence as  will  prevent  his  recovery  for  injuries 
•ustalned  by  being  struclt  while  in  such  position. 

.  Ed.  S.  Brown,  for  plnintitf  in  error.    T. 
J.  Kirkpntrick,  for  defendant  in  error. 

FAU.NTi.ERoy,  J.  This  Is  a  writ  of  error 
to  a  Judgment  rendered  by  the  circuit 
court  of  thC'Cityof  Lynchburg,  on  the  17th 
day  of  May,  1889.  in  a  suit  in  which  Ueorge 
H.  Moore,  the  plaintiff  in  error,  is  plain- 
tiff, and  the  Norfolic  &  Western  Railroad 
Company  is  defendant.  The  plaintiff  in 
error,  George  H.  Moore,  sued  the  Norfolk 
&  Western  Railroad  Company  in  an  ac- 
tion of  treftpass  on  the  case,  to  recover 
damages  for  injuries  received  by  him  on 
the  iHiand  yard  of  the  said  company,  in 
the  city  limits  of  Lynchburg,  on  the  morn- 
ing of  the  4th  of  December,  1887,  caused, 
as  alleged  in  the  declaration,  by  the  negli- 
gence of  the  defendant  company.  The  de- 
fendant demurred  to  the  plaintiff's  evi- 
dence. The  jury  was  directed  to  award 
theplain tiff's  damages  subject  to  the  judg- 
ment of  the  court  on  the  demurrer,  and 
the  Jury  assessed  his  damages  at  f8,212. 
"The  court  sustained  the  demurrer,  and 
gavejudgment  for  the  defendant  company. 
The  question  presented  by  the  record  for 
the  decision  of  this  court  is  whether  the 
trial  court  erred  in  sustaining  the  demur- 
rer tit  the  evidence  for  the  plaintiff.  The 
facts  of  the  case  are  that  the  plaintiff, 
Moore,  was  a  fireman  on  a  freight  train  uf 


the  eastern  division  of  the  Norfolk  ft  West- 
em  Railroad  Company,  which  arrived  at 
the  Island  yard  of  the  said  company,  at 
Lynchburg,  about  10  o'clock  a.  m.,  on  Sat- 
urday, the  3d  day  of  December,  1887,  when 
he,  being  employed  only  by  the  trip,  was 
off  duty,  and  oat  of  the  employ  and  pay 
of  the  said  company.  His  time  was  abso- 
lutely his  own  until  and  anless  ho  should 
choose  and  engage  to  go  as  flreman  upon 
a  return  trip  the  following  day.  which  he 
expected  to  do,  upon  a  train  that  he  was 
advised  would  leave  the  following  day 
(Hunday)  between  10  and  11  o'clock  a.  m. 
The  Island  yard,  as  its  name  imports,  was 
upon  an  island  in  the  .fames  river,  con- 
nected with  the  main-land  by  a  bridge, 
where  a  man  was  stationed  to  prevent 
the  public,  and  all  who  were  not  employed 
by  the  company,  from  going  upon  the  is- 
land, which  was  the  common  terminus  of 
the  Eastern  and  Western  divisions,  and 
used  exclusively  by  the  railroad  employee 
Ail  trains  coming  from  both  divisions 
came  into  that  yard,  and  all  went  out 
from  that  yard.  At  the  lower  or  eastern 
end  of  this  island  the  company  has  a  coal- 
wharf  and  a  coal-chute;  and  in  the  yard 
are  their  engine-houses,  water-tanks,  turn- 
tables, switches,  side-tracks,  and  all  the 
arrangements  for  shifting,  turning,  and 
reordering  tb<)ir  trains.  There,  too,  the 
company  bad  a  house  by  the  side  of  its 
track,  about  12  feet  from  It,  and  parallel 
to  it,  built  upon  piles  set  in  the  ground, 
which  was  there  lower  than  the  bed  of  the 
road,  in  which  they  had  a  telegraph  ofDce, 
a  sitting-room,  and  several  lodging  or 
sleeping-rooms,  for  the  occupancy  of  tiie 
engineersand  flreman  of  thoEaHtem  divis- 
ion when  they  were  not  on  duty.  Moors 
occupied  one  of  these  roomb,  to  which  he 
bad  a  key,  and  in  which  he  slept  on  the 
night  of  Saturday,  December  3.  1887,  the 
day  and  night  before  the  accident.  Along 
the  whole  length  of  this  house,  on  the  side 
next  to  the  track,  was  a  platform  about 
6  feet  wide,  and  about  its  center  it  is  ex- 
tended In  a  gangway  6  feet  wide  to  within 
80  inches  of  the  railroad  track,  affording 
an  entrance  or  passage-way,  back  and 
forth,  from  the  house  to  the  track.  On 
each  side  of  this  gangway  or  passage  there 
was  a  hand-rail  fastened  on  the  top  of 
posts  set  30  inches  from  the  iron  rail  of  the 
track,  as  a  barrier,  to  prevent  persons 
from  falling  on  either  side  to  the  ground 
below.  It  was  in  perfect  order,  and,  for 
the  purposes  of  its  designed,  appropriate, 
and  necessary  use,  it  was  absolutely  safe 
and  convenient.  On  Sunday  morning, 
December  4, 1887,  between  8  and  9  o'clock, 
when  he  was  not  in  the  service  or  pay  of 
the  company,  Moore,  together  with  a  con- 
ductor, Beasley,  who,  like  himself,'  was 
not  on  duty,  came  out  of  this  house  onto 
the  platform,  conversing  as  they  loitered 
along  till  they  stopped  at  the  extreme  end 
of  thegangway  nextto  the  railroad  track, 
where  they  stood,  face  to  (ace,  eiigroesed 
in  conversation.  Moore  took  position  at 
the  extremity  of  the  gangway,  between 
the  two  posts,  with  his  back  towards  the 
railroad  track,  leaning  over  one  of  the 
posts,  with  his  body  protruding  And  pro- 
jecting outwards  into  the  space  between 
the  ends  of  the  posts  and  the  track  of  the 
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railroad.  While  be  thus  stood  or  leaned 
in  tliiri  loimeinK,  carvleHH,  and  dangerous 
attitude,  Willi  his  lace  turned  away  from 
the  track,  and  his  attention  so  engrossed 
in  converxation  with  bis  companion,  Reaz- 
ley,  that  he  (lid  not  either  see  or  hear  the 
approach  ot  an  engine  (which  had  three 
tiaies  previously  passed  and  repassed  on 
the  tracks  Just  by  the  gangway  upon 
which  he  had  taken  his  poKltlurt)  return- 
ing from  the  coal-chute  300  yards  down 
the  island  to  the  eastward,  he  was  struck 
by  the  engine  moving  westward  upon  the 
rails  neai-est  to  the  gangway,  twisted 
around,  and  severely  injured.  The  decla- 
ration says  "he  [Moore]  was  in  the  d is- 
chargA  of  bis  duty, — doing  what  it  was 
right  and  proper  lor  him  to  do;"  but 
Moore,  In  his  testimony,  himself  says  that 
he  was  not  on  duty;  that  all  the  time  be- 
tween 10  o'clock  Saturday  morning,  the 
8d  of  December,  1KS7,  and  10  or  11  o'clock 
on  Sunday  morning,  the  4th  of  I'ecember, 
was  loHt  time;  that  lie  was  enii>loyeil  and 
paid  by  the  trip;  that  he  was  not  on  pay 
or  in  employ  when  ht*  was  hurt.  "  My  face 
was  turned  west  at  the  time  tlie  accident 
occurred.  My  back  was  east,  next  to  the 
coal-chute.  It  was  a  still  niorning, — no 
movements,  no  iioise,  of  any  kind.  It  was 
a  culm  day.  If  I  had  been  looking  in  that 
direction  I  would  have  seen  the  engine. 
The  giingway  leads  from  the  platform  of 
the  poix-h  to  the  railroad  track.  It  was 
put  there  for  men  to  walk  from  the  rail- 
road track  into  the  house  In  place  of  steps. 
There  was  a  hand-railing  to  ke<'p  any  one 
from  going  down  there. "  And  the  coun- 
sel of  the  plaintiff  in  error,  Moore,  say  in 
tlieir  printed  brief:  "The  engineers  and 
firemen  were  employed  by  the  trip  On 
the  Eastern  division  they  ran  their  trains 
upon  the  island,  uncoupled  their  engines, 
and  turned  them  over  to  an  <»mploye  on 
the  Island  calleil  a  "hostler,"  and  they 
were  then  off  duty  till  another  train  was 
made  up  and  ready  for  them  to  take  a  re- 
turn trip  on  the  Eastern  division.  Be- 
tween their  trips  they  were  not  In  the  serv- 
ice of  the  company,  and  received  no  com- 
pensHtton  for  their  time." 

The  unquestioned  facts  in  this  record — 
the  testimony  of  the  plaintiff,  out  of  his 
own  mouth— show  that  Moore,  when  and 
where  he  was  hurt,  was  not  doing  or  dis- 
charging any  duty.requireraent,  or  service 
for  the  defendant  company;. that  he  not 
only  carelessly  and  recklessly  took  an  idle 
and  dangerous  position  upon  the  extreme 
end  of  the  gangway,  with  his  back  turned 
townrils  the  track,  and  with  his  eyes, ears, 
and  mind  wholly  engrossed  in  another  di- 
rection, but  that  he  leaned  over  the  post 
in  a  lounging  attitude,  and  protruded  his 
back  at  least  six  inches  beyond  the  ter 
minal  point  of  the  gangway,  into  the 
space  between  the  passing  engine  and  the 
extreme  point  of  the  gangway,  and  that 
In  that  posture  he  was  so  blind,  deaf,  and 
Inexcusably  heedless  that  be  did  not  see  or 
hear  the  engine,  which,  on  returning  from 
the  coal-chute  250  or  300  yards  below,  had 
to  come  a  considerable  part  of  that  dis- 
tance up  grade  and  use  steam.  He  was 
guilty,  not  alone  of  contributory  negli- 
gence, which  tha  court  will  not  undertake 
to  apportion,  but  ot  concurring  and  co- 


operating negligence,  bnt  for  which  the 
accident  by  which  be  was  hurt  could  not 
have  happened;  and  it  Is  not  alleged  in 
this  declaration  tbat  this  contributory, 
concurring,  and  co-operating  negligence 
of  the  plaintiff,  Moore,  was  known  to  the 
defendant,  and  that  the  defendant,  seeing 
the  danger  In  which  he  bad  placed  himBeli, 
did  not  exercise  the  required  diligence  to 
prevent  the  Injury.  The  engineer  did  not 
see  him,  or  know  tbat  be  had  been  struck; 
and  the  evidence  is  distinctly  tbat,  from 
bis  position,  with  his  engine  moving  back- 
wards and  the  tender  in  front,  he  could 
not  have  seen  the  dangerous  position  and 
careless  attitude  of  Moore;  and  the  tire- 
Dian  says  tbat,  though  be  had  seen  the 
two  men,  Mnore  and  his  companion,  upon 
the  platform  of  the  house  when  the  engine 
left  the  coal-chute,  yet  he  did  not  see  them 
in  the  place  where  Moore  was,  at  the  ex- 
treme end  of  the  gangway  next  to  the 
track,  when  he  was  struck.  He  says,  too, 
that  he  never  thought  that  they  would 
put  themselves  In  any  daiiger  from  the 
passingengine,  inasmuch  as  they  were  rail- 
road men,  fully  experienced  and  familiar 
with  that  place,  and  all  the  accustomed, 
appointed,  and  necessary  operations  of 
that  yard.  In  the  case  of  Dun  v.  Railroad 
Co.,  78  Va.  646,  a  passenger,  with  bis  el- 
bow resting  on  the  sill  of  an  open  win- 
dow, and  extending  only  two  inches,  was 
struck  and  Injured  bycontact  of  his  elbow 
against  a  pile  of  wood  stacked  up  by  the 
side  of  the  track.  In  tbatcase  Judge  Lact 
said  for  this  court:  "It  seems  to  be  the 
better  rale,  both  upon  anthorityand  uppa 
reason,  that,  the  passenger  being  endow'ed 
with  Intelligence  which  enables  him  to 
foi-esee  and  to  avoid  danger,  the  exercise 
of  at  least  ordinary  prudence  is  required 
on  bis  part  to  escape  it,  and  If,  by  failure 
to  exercise  these  faculties  forhls  own  pres- 
ervation, a  misfortune  befall  him,  thoueh 
the  carrier  may  have  been  in  fault,  it  will 
be  attributed  to  his  own  careleHsness  and 
Inattention,  and  the  responsibility  will 
not  be  thrown  on  the  carrier."  And, after 
citing  and  reviewing  numerous  English 
and  American  cases,  he  says:  "It  Is  bet- 
ter, we  think,  to  adhere  to  the  rule  already 
established  in  this  court,  cited  above,  tbat 
'  one  who  is  injured  by  the  mere  negligence 
of  another  cannot  recover  any  compensa- 
tion for  his  Injury  if  he.  by  his  own  ordi- 
nary negligence  and  willful  wrong,  con- 
tributed to  produce  the  injury  of  which  be 
complains,  so  that,  but  for  his  concurring 
and  co-operating  fault,  the  injury  would 
not  have  happened  to  him,  except  whete 
the  direct  cause  of  tb»  injury  is  the  omis- 
sion of  the  other  party,  after  becoming 
aware  of  the  Injured  party's  negligence,  to 
use  a  proper  degree  of  care  to  avoid  the 
consequences  of  such  negligence.'"  Tuf! 
v.Warman,5C.B.  (N.S.I 573;  Railroad  Co. 
v.  Anderson,  31  Grat.  812. 

Moore  was  not  a  passenger,  and  he  was 
not,  in  the  place  and  posture  In  which  he 
was  when  he  was  hurt,  in  the  discharge  or 
performance  of  any  duty  to  or  for  the  com- 
pany. He  had  voiunturily,  needlessly,  and 
inadvertently  placed  himself  in  a  place  and 
posture  of  manifest  danger,  against  which 
he  took  no  precautions,  but  turned  his 
face  away  from  the   tracks,  and,  while 
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looking  in  a  ditTerant  direction,  was  bo  en- 
KroBHed  in  conversation  that  he  neither 

'saw  nor  beard  the  niuvine  eniirine,  tbougl) 
all  the  BurrouiiUingR  were  quiet  and  still. 
There  was  no  duly,  propriety,  or  neces- 
sity for  bis  stopping  and  standing  where 
be  did,  and  still  less  tor  his  lounging  atti- 
tude In  a  place  of  peril,  and  It  was  bis  duty 
to  be  on  bis  guard  and  on  the  lookout 

'  against  danger.  In  the  case  of  Railroad 
Co.  V.  Whlttlngton,  30  Gratt.  805,  after 
diacuBsing  the  neneral  duty  and  obllga- 

.  tlon  of  all  pei-sons  in  and  about  railroad 
tracks  to  use  ordinary  care  to  avoid  Injn- 
rien.  Judge  Stapi.rs  says:  "These  prin- 
ciples of  law  apply  with  peculiar  force  to 
employes  of  a  railroad  company  wbo  are 
lb  relation  of  privity  with  their  principals, 
have  every  opportunity  of  becoming  well 

'acquainted  with  the  business,  and  are  pre- 
sumed to  know  and  understand  something 
of  the  risks  and  dangers  Incident  to  the 
business.  Fmm  such  persons  a  greater 
degreeof  care  in  avoiding  dangers  ought 
to  be  Inquired  than  from  passengers  and 
others  having  no  privity  with  the  com- 
pany and  no  esperlal  acquaintance  witb 
the  operations  of  the  road.  And  this  dis- 
tinction is  not  only  sustained  by  the  au- 
thorities, but  Is  founded  In  reason  and 
sound  policy."  In  the  case  of  Darracott 
V  Railroad  ('o.,  83  Va.  28S,  2  S.  E.  Rep.  511, 
the  plaintiff  was  Injured  while  engaged  in 
the  effort  and  duty  of  coupling  cars,  and 
be  claimed  that  the  fixtures  were  defective, 
and  thus  the  cause  of  his  Injury;  but  In 
that  case  Lewis,  P.,  says:  "Thedanger- 
oas  condition  of  the  coupling  was  obvious, 
and  the  plaintiff,  in  violation  of  the  rules, 
yolnntarity  put  himself  in  a  position  of 

.danger, In  conse(]ueuce  of  which  bewas  Id- 
Ibred.  Under  these  circumstances,  in  the 
eye  of  the  law,  he  was  the  author  of  his 
avtn  misfortune.''  "His  negligence,  or, 
what  is  the  same  thing,  his  failure  to  use 
reasonable  and  proper  care  and  caution, 
was  the  proximatecause  of  thelnjury  com- 
plained of.  •  •  •  There  are  also  certain 
correlative  dntles  on  the  part  of  the  em- 
ploye to  the  company.  »  •  •  One  of 
these  is  to  use  ordinary  care  to  avoid  in- 
juries to  himself:  for  the  company  Is  un- 

.der  no  greater  obligation  to  care  for  bis 
safety  than  be  Is  himself.  •  •  •  And  be 
must  Inform  himself,  as  far  as  he  reason- 
ably can.  respecting  the  dangers,  as  well 
as  the  duties,  incident  to  the  service." 

'  See,  also.  In  this  connection.  Improvement 
Co.  ▼.  Andrew,  86  Va.  5?70,  9  S.  E.  Rep. 
1015,  and  cases  on  this  question  there  cited 
byJudgeLACv;  Railroad  Co.  v. Lee, 84  Va. 
M2,  5  S.  E.  Rep.  579;  Railroad  Co.  v.  Cot- 
fcell.  83  Va.  512,  8  S.  E.  Rep.  128.  The  rule 
e&tablished  by  these  decisions  of  this  court 
to.  be  applicable  to  employes,  even  in  the 
active  and  requisite  performance  of  their 
duties,  applies  with  greater  force  and  rea- 
son to  employes  when  off  duty,  and,  hav- 
ing absolute  control  of  their  time  and 
themselves,  they  loiter  carelessly  about  the 
railroad  tracks,  and,  having  voluntarily 
put  themselves  In  a  place  and  posture  of 
obvious  danger,  they  heedlessly  fall  to  use 
their  senses  to  avoid  injury  from  the  nec- 
essary and  appointed  operations  of  a  shift- 
ing and  coaling  yard  of  the  company. 
Even  U  it  be  established  by  the  evidence  In 


this  record  that  the  defendant  company's 
servants  were  negligent,  and  violated  an 
ordinance  of  the  city  of  Lynchburg  having 
reference  to  the  streets  of  the  city,  despite 
the  fact  that  this  Island  yard  Is  the  insu- 
lated and  exclusive  property  of  the  com- 
pany for  its  own  necessary  operations, 
still  the  doctrine  of  contributory,  concar- 
ring,  and  co-operating  negligence  of  the 
plaintiff  precludes  any  recovery  upon  the 
facts  in  this  case,  which  show  indisputa- 
bly that  the  plaintiff  in  error  was.  by  hie 
own  voluntary,  unnecessary,  and  heedless 
incautlon,  guilty  of  gross  negligence,  wliicb 
was  the  cause  of  the  injury,  which  be  re- 
ceived. Railroad  Co.  v.  Ferguson,  79  Va. 
241 ;  Railroad  Co.  v.  Teamana,  8R  Va.  880, 
12  8.  E.  Rep.  946.  This  disposes  of  the 
whole  case,  and  it  Is  unnecessary  to  con- 
sider the  question  of  fellow-servants  or 
co-employes,  raised  and  elaborately  argued 
by  counsel.  The  circuit  court  did  not  err 
in  sustaining  thedemurrer  to  the  evidence, 
and  we  a.ve  of  opinion  to  affirm  the  Judg- 
ment In  favor  of  the  appellee.  Judgment 
affirmed. 

(87  V».  472) 
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aSwprtme  Court  of  Appeala  of  Virginia.   Uaroh 
6,  1891.) 

Attachmbnt— In  Equitt— Pbauddlsht  Iktbkt— 
Btidenob. 

1.  In  a  snit  In  equity  against  a  foreign  flrm, 
aided  by  attachment.  It  appeared  that  defend- 
ants had  Issued  a  letter  to  plaintifb  and  other 
creditors,  asking  an  extension  of  time,  and  stat- 
ing that  if  pressed  tliey  would  be  compelled  to 
assign.  The  liabilitiea  were  stated  at  160,000, 
and  the  assets  at  $80,000.  Host  of  the  oredttocs 
granted  the  extension.  One  of  defendant  firm 
afterwards  mortgaged  part  of  bis  estate  for  S16,- 
000  to  put  in  another  business,  and  oa  plaintiffs' 
asking  an  explanation  defendants  rererred  to 
other  property,  which  had  not  been  Inolnded  In 
their  statement,  and  expressed  the  intention  of 
paying  all  debts,  or  else  sorrendering  all  their 
property.  Held,  that  an  attachment  on  the 
ground  that  defendants  had  or  were  about  to  dis- 
pose of  their  property  to  defraud  creditors  was 
not  warranted. 

2.  In  such  case,  on  abatement  of  the  attach 
ment,  the  court  of  equity  cannot  retain  the  salt 
and  grant  oomplainants  relief,  but  must  dismiss 
the  bill.  Code  Va.  1887,  |  8964,  giving  the  right 
of  attachment  for  a  debt  not  due  in  case  of  the 
debtor's  fraud,  provides  that  it  shall  not  be  cod- 
stnied  as  giving  a  court  of  equity  ]urisdiction  to 
enforce  by  attachment  a  claim  to  a  debt  not  due, 
when  the  only  ground  for  the  attachment  is  that 
defendants  are  non-residents,  and  have  estates 
where  the  suit  is  brought. 

Pollard  A  Sands,  for  appellants.  Daria 
A  Mellwaine  and  R.  TumbuU,  for  appel- 
lees. 

Lact,  J.  This  is  an  appeal  'from  a  de- 
cree of  the  cli-cuit  court  of  Oreensvllle 
county,  rendered  on  the  22d  day  of  April, 
1890.  The  suit  was  by  foreign  attachment 
in  equity,  instituted  in  the  county  of 
Oreensvllle,  In  the  state  of  Virginia,  by  the 
appellants,  a  firm  of  Richmond  city  mer- 
chants, against  the  appellees,  a  flrm  of 
merchants  doing  business  in  Camden,  S 
C.  The  claim  of  the  plaintiffs  was  upon 
store  accounts,  tor  goods  in  their  line  sold 
upon  an  express  and  agreed  credit,  upon 
stated  periods,  and  none  of  the  debts  of 
the  plaintiffs  were  due  and  payable  when 
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th«  suit  was  brought.  But  the  alleged 
ground  of  the  suit  was  that  the  defend- 
ants had  assigned  or  disposed  of,  or  were 
about  to  assign  and  dispose  of,  tbelrprop- 
erty  with  Intent  to  binder,  delay,  and  de- 
fraud their  creditors,  and  th6  Jurisdiction 
of  the  said  Virginia  court  was  invoiced  up- 
on the  ground  that  these  citizens  of  South 
Carolina  owned  property  in  the  said  coun- 
ty, and  within  the  jurisdictlou  of  the  said 
circuit  court  of  Greensville  county.  The 
defendants  demurred  and  answered,  and 
depositions  were  talcen  on  both  sides,  aud, 
the  cause  coming  on  to  be  beard  on  the 
22d  day  of  April,  1890,  in  the  said  circuit 
court  of  Greensville  county,  the  said  court, 
being  satisfied  from  tbe  whole  record  that 
the  attachments  in  this  cause  were  issued 
upon  false  suggestions,  and  without  suffi- 
cient cause,  decreed  that  tbe  said  attach- 
ments be  abated  and  the  orig^inal  and 
nmesded  bill  be  dismissed.  From  this  de- 
cree the  plaintiffs  appealed.  Tbe  grounds 
upon  which  the  attachments  in  this  suit 
were  sued  out  were  the  alleged  belief  on 
the  part  of  the  attaching  creditors  that 
the  defendants  intended  to  make  an  as- 
signment with  the  intent  to  hinder,  delay, 
and  defraud  their  creditors.  Their  debts 
were  not  due,  and  they  bad  no  right  to 
bring  suit  except  upon  that  ground,  and 
the  circuit  court  could  not,  therefore,  en- 
tertain them  at  it^  bur  except  upon  that 
ground.  The  first  question  to  be  consid- 
ered, therefore,  is  whether  any  such  ground 
existed. — that  Is,  wbetlier  the  defendants 
actually  Intended  to  make  an  assignment 
with  tbe  fraudulent  intent  ascribed  to 
tbem,— not  whether  the  plaintiffs  actually 
believed  It.  They  might  entertain  this  be- 
lief unchallenged,  and  still  have  no  just 
cause  of  action.  Tbe  question  is  whether 
such  fraudulent  intent  existed.  The 
ground  for  their  belief  was  that  the  de- 
fendants bad  issued  a  circular  letter  to 
their  creditors,  of  the  SOth  of  November, 
18S0,  and  sent  a  copy  to  the  plaintiffs,  in 
which  they  had  asked  for  an  extension  of 
time — an  indulgence  from  their  creditors 
of  3, 11, 14,  and  l8  months — in  consequence 
of  the  failure  of  the  cotton  crop,  tbe  great 
staple  product  of  the  section  of  country 
where  they  were  doing  business,  accom- 
panied by  a  statement  of  their  business, 
wherein  their  assets  were  stated  at  $81,- 
088.13.  of  which  $50,588.13  were  the  obll- 
gallons  of  their  customers,  who  had  had 
a  bad  cotton  year,  and  were  not  able 
promptly  to  meet  their  payments;  where- 
as their  liabilities  were  fSl ,018.99, showing 
a  probable  solvent  balance  of  over  $20,000, 
together  with  the  declaration  to  tbe  cred- 
itors that.  If  pressed,  they  would  l>e  com- 
pelled to  make  a  general  assignment  for 
their  benefit,  in  order  to  do  Justice  to  all, 
but  proposing,  by  the  permission  of  their 
creditors,  to  continue  business,  and,  after 
keeping  their  business  going,  to  prorate 
all  collections  in  payment  of  their  debts. 
The  plaintiffs,  observing  a  diminution  of 
assets  from  an  alleged  registry  filed  with 
Dun's  Agency,  of  Richmond,  wrote  for  an 
explanation  of  this.  On  tbe  2d  of  Decem- 
ber, 1889,  the  defendants  replied,  explain- 
ing that  one  of  their  firm  in  South  Caro- 
lina had  mortgaged  a  part  of  bis  estate 
to  raise  money  for  a  separate  business,  to 


tbe  amount  of'  f  16,000,  and  referring  to  a 
farm  in  Virginia,  of  which  the  clerk  of  the 
court  in  Greensville, county  would  give 
them  information,  and  that,  in  making  up 
their  statement,  they  bad  only  set  down 
what  they  thought  money  could  be  real- 
ized from  promptly,  and  alleging  a  pnr- 
pose  to  surrender  everything  if  necessary, 
and  to  do  their  best  that  no  person  should 
lose  anything  by  them.  The  plaintiffs, 
getting  this  information  of  real  estate  in 
Virginia,  responded  by  hastening  to 
Greensville  county  and  attaching  this 
property  situated  there.  Other  creditors 
acted  very  differently.  Creditors  in  Charles 
ton,  S.  C,  consisting  of  11  firms,  agreed 
to  grant  the  extension  asked,  saying: 
"We  have  considered  their  proposition, 
and,  from  our  knowledge  of  them  and 
their  business,  we  think  it  advisable  to 
agree  to  the  same,  and  recommend  a  like 
course  to  the  other  creditors.  WetaaTe 
perfect  confidence  in  the  honesty  and 
capability  of  the  members  of  the  firm,  and 
believe  that  their  embarrassment  is  due  to 
their  failure  to  make  collections."  The 
Charlotte  Manufacturing  Company,  in 
North  Carolina,  responded  promptly  Dn 
the  day  the  circular  was  received,  as  fol- 
lows: "It  is  with  profound  regret  that  I 
learn  of  your  embarrassment.  When  I  tell 
you  that  it  is  rarely  that  1  enter  into  any 
condition  of  settlement  other  than  a  strict 
compliance  with  our  terms,  you  will  bet 
ter  appreciate  my  high  personal  regard 
tor  you,  when  I  state  that  my  confidence 
In  you  is  such  that  I  accept  tbe  situation 
with  deepest  sympathy  for  you,  believing 
that  only  dire,  imperative  necessity  would 
cause  you  to  apply  for  an  extension  of 
time,"  etc.  Letters  similar  to  this  one 
Just  cited  were  received  from  20  other  cred- 
itors of  the  firm,  and  were  copied  in  the 
record,  but  not  printed,  by  consent  of 
counsel.  There  is  nothing  In  the  record 
to  impeach  the  fairness  and  good  faith  of 
the  said  defendants,  except  what  has  been 
set  forth,  and  a  deed  of  gift,  openly  and 
obviously  a  voluntary  deed,  before  made 
by  them,  of  $500  worth  of  land  to  their 
mother,  situated  In  the  county  of  Bruns- 
wick, which  was  brought  in  by  the  amend- 
ed bill  in  the  cause  aud  the  proceedings 
thereunder.  There  was  no  pretense  that 
this  deed  was  for  a  valuable  considera- 
tion, so  as  to  defeat  the  debts  already  con- 
tracted, aud  no  actual  fraud  connected 
with  it;  it  was  merely  voluntary.  The 
circuit  court  of  Greensville,  finding  no 
proof  of  any  intent  on  the  part  of  the  de- 
fendants to  defraud  their  creditors,  abated 
the  attachments;  and  this  was  plainly 
right.  But  the  appellants  insist  that  the 
court  erred  in  dismissing  their  original 
and  amended  bills ;  that  tbe  defendants 
were  non-residents,  and  had  estate  or  ef- 
fects belonging  to  them  within  the  juris- 
diction of  the  court;  and  that  the  court, 
thus  having  Jurisdiction,  should  have  re- 
tained their  bills  and  granted  them  relief. 
But  such  is  not  the  law.  Their  debts  were 
not  due  when  tbe  suit  was  brought,  and 
the  circuit  court  had  Jurisdiction  of  thtir 
case  solely  npoh  tlie  ground  that  the  de- 
fendants, although  their  debts  were  not 
due,  were  about  to  make  an  assignment 
with  Intent  to  hinder,  delay,  and  defraud 
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their  ^creditors.  And  the  very  Bection  of 
th?  Code  of  Virginia  (2964)  which  vitalizes 
their  right  of  action  for  a  dubt  not  pay- 
able, upon  the  ground  of  fraudulent  in- 
tent, provides  that:  "This  section  shall 
not  be  construed  as  givinsr  to  a  court  of 
equity  Jurisdiction  to  enforce  by  attach- 
ment a  claim  to  a  debt  not  payable,  when 
the  only  ground  for  the  attachment  is 
that  the  defendants,  or  one  of  the  defend- 
ants, against  whom  the  claim  is,  is  a  for- 
eign corporation,  or  is  not  a  residnnt  of 
this  state,  and  has  estates  or  debts  ow- 
ing to  the  said  defendant  within  the  coun- 
ty or  corporation  in  which  the  suit  is,  or 
Is  sued  with  a  defendant  residing  therein. " 
Sq  that  proof  of  the  fraudulent  Intent  was 
esisential  to  the  Jurisdiction  of  the  court, 
and,  that  ground  falling  the  plaintiffs, 
their  suit  failed  them,  and  there  was  noth- 
ing left  tor  the  court  to  do  but  to  dismiss 
their  bills.  We  think  the  circuit  court  of 
Greensville  was  plainly  right  In  abating 
the  attachments.  There  was  no  proof 
whatever  of  any  fraudulent  Intent,  but 
the  contrary  Intention  is  everywhere  pat- 
ent and  obvious.  A  bona  Me  request  for 
an  extension  of  time  cannot  be  held  to 
constitute  a  badge  of  fraud,  and  a  declara- 
tion of  a  purpose,  if  necessary,  to  make 
a  general  assignment  for  the  benefit  of  all 
creditors,  and  to  sui-render  everything,  if 
required,  for  the  purpose  of  paying  the 
last  dollar  of  Indebtedness,  cannot  reason- 
ably be  held  to  be  evidence  of  a  fraudulent 
purpose.  Of  the  creditors,  82  other  firms 
to  whom  these  defendants  were  Indebted, 
and  who  resided  nearer  to  them,  and  per- 
haps knew  them  better,  took  a  very  dif- 
ferent, and  doubtless  a  more  correct,  view 
of  this  proposition  for  an  extension  of 
credit,  especially  as  the  presence  of  assets, 
largely  exceeding  the  aggregate  amount  of 
their  debts,  gave  promise  of  payment  to 
all,  and  rendered  the  fulfillment  of  their 
promises  possible.  Upon  the  whole  case, 
we  nre  of  opinion  to  affirm  the  decree  ap- 
pealed from.    Decree  affirmed. 


(ST  Va.  S4E) 

Commonwealth  v.  Cbaffin  et  al. 

(Suiunme  Court  of  Appeals  of  Virginia.   Uaxch 
17,  1891.) 

OOTTBT  or  APPSAU— JUKISDICTION— RbOOBD. 

Const.  Vs.  art  A,  |  8,  excludes  from  the 
Jurisdiction  of  the  supreme  court  of  appeals  suits 
for  less  than  1500,  except  in  certain  oases,  includ- 
ing those  involving  the  constitutionality  of  a  law. 
Acts  Va.  Maroh  SO,  1871,  and  Marob  88,  ISTS,  pro- 
vide that  coupons  of  certain  state  1x>nds  shall  be 
received  for  taxes,  but  Act  Va.  March  15,  1884, 
requires  school  taxes  to  be  paid  In  money.  A 
tto' payer  tendered  coupons  for  a  tax  of  flSO,  and 
petitioned  for  a  Jury  to  determine  their  genaine- 
ness,  as  provided  by  Code  Va.  J  408,  but  did  not 
allege  that  none  of  the  taxes  were  for  school  pur- 
poses. A  general  demurrer  was  filed,  vrhich  «raa 
overruled,  and  the  state  appealed.  Held,  that 
the  proceedings  failed  to  show  that  the  validity 
of  the  statute  of  1884  was  involved,  and  the  court 
bad  no  lurisdiction.  ,  -n,  . 

Error  to  circuit  court  of  city  of  Rich- 
mond ;  B.  B.  WiLLFOKD,  Jr.,  Judge. 

Const.  Va.  art.  6,  5  2,  excludea  from  the 
Jurisdiction  of  the  supreme  court  of  ap- 
peals all  civil  controversies  where  the 
amount  is  leas  than  f  GOO,  except  In  certain 
specified  cases,  among  which  are  cases  In- 


volving the  constitutionality  of  a  law. 
Acts  Va.  March  80, 1871.  and  March  38, 
1879,  fur  the  funding  of  the  state  debt,  au- 
thorizing the  issue  of  bonds  with  conpuna 
attached,  which,  after  maturity,  should 
be  receivable  for  taxes,  and  Code  Va.  { 
408.  provides  a  method  of  determining  tbelr 
genuineness,  when  tendered  by  the  ver- 
dict of  a  Jury ;  but  act  March  16,  ISS4.  de- 
clares that  all  taxes  for  the  maintenance 
of  the  public  schools  shall  be  paid  in  law- 
ful money  of  the  United  States. 

n.  Taylor  Scott,  Atty.  Gen.,  and  H.  R. 
Pollard,  for  the  Commonwealth.  A.  B. 
Olngen,  for  defendant  in  error. 

Lbwib.  p.  The  defendants  In  error  flied 
their  petition  in  the  court  below.  alle8:ing 
that,  being  Indebted  to  the  state  in  the 
sum  of  f  120  for  taxes,  they  tendered  to 
the  propier  officer  in  payment  thereof 
past-due  tax-receivable  coupons  of  the 
state,  who  received  the  same  for  the  pur- 
pose of  identification  and  verification, 
etc. :  and  the  prayer  <of  the  petitioner  ^raa 
that  a  Jury  be  impaneled  to  try  the  qaea- 
tlon  of  the  genuin^iees  of  the  coupons, 
according  to  the  provisions  of  section  408 
of  the  Code.  To  this  petition  the  com- 
monwealth demurred,  but  the  demurrer 
was  overruled.  The  petitioners,  to  main- 
tain the  Issue  on  their  part,  thereupon 
produced  before  the  Jury  certain  papers 
purporting  to  be  genuine  coupons,  receiv- 
able for  state  taxes,  and  also  certain 
bonds,  purporting  to  be  genuine  bonds  of 
the  state,  from  which  the  coupons  in  ques- 
tion bad  been  cut.  To  this  evidence,  which 
was  substantially  all  the  evidence  in  the 
case,  the  commonwealth  demurred;  but 
the  court  overruled  the  demurrer,  and 
ga  ve  Judgment  for  the  petitioners,  to  which 
Judgment  the  commonwealth  obtained  a 
writ  of  error  from  one  uf  the  Judges  of  tbto 
court.  We  are  of  opinion  that  the  writ 
of  error  must  be  dismissed,  as  Improrf- 
dently  awarded.  There  is  no  doubt,  since 
the  decision  of  this  court  in  Greeabow  v. 
Vashon.  81  Va.  836,  which  was  affirmed 
by  the  supreme  court  of  the  United  States 
in  Vashon  t.  Orel?nhow,  185  U.  8.  716, 10 
Sup.  Ct.  Bep.  972,  that  the  statute  of  this 
state  providing  for  separate  assessment 
of  taxes  for  the  support  of  the  pnblic  free 
schools,  and  that  such  taxes  sbaU  be 
paid  and  collected  in  lawful  money  of  the 
United  States,  only,  is  constitutional  and 
valid,  and  that  its  validity  is  no  longer  to 
be  questioned  here  or  elsewhere.  Nor  are 
we  able  to  see  upon  what  ground  the 
commonwealth's  demurrer  to  the  petition 
in  the  lower  court  could  have  been  rightly 
overruled.  Inasmuch  as  there  Is  no  allega- 
tion, direct  or  indirect,  that  no  part  of 
the  taxes  for  which  the  coupons  in  ques- 
tion were  tendered  had  been  assessed  for 
school  purposes.  And  for  the  same  rea- 
son, substantially,  we  are  nnable  to  see 
why,  on  the  demurrer  to  evidence.  Judg- 
ment should  not  have  been  given  for  the 
commonwealth;  but,  as  the  matter  in 
controversy  is  less  in  amount  than  9600. 
the  case  is  not  within  the  Jurisdiction  <A 
this  court.  It  does  not  affirmatively  ap- 
pear that  the  validity  of  any  statute  was 
drawn  in  question,  and  noa  constat  that 
the  rulings  of  the  court  beloiw  were  made 
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independently  of  the  statute  above  allud- 
ed to.  it  ia  a  well-cettled  propoeltion 
tbat  the  onua  is  on  the  party  oeekinij  a  re- 
vision ut  a  Judgment  In  an  appellate  court 
to  ratablish  the  jurisdiction  of  the  appel- 
late court,  and  unless  such  Jurisdiction 
affirmatively  appears  it  cannot  be  rightly 
said  to  exist  at  all.  Therefore,  however 
palpably  erroneous  the  Judgment  sought 
tu  be  i-eviewed  in  the  present  case  may 
seem  to  be,  we  have  no  jurisdiction  to  re- 
view it,  and  the  case  must  be  dismissed 
for  want  of  Jurisdiction. 

(88  V«.  696) 

Johnson  et  al.  t.  Fby.^ 


(Suprenw  Court  of  Ap, 
6, 


I  of  Viirg^nia.   Harch 


AssvupsiT— Plbajdiko— BvioBHca. 

1,  A  judgment  for  plaintUt  in  a«aump«tt,  after 
trial,  should  be  set  aside,  and  a  new  trial  grant- 
3d,  if  there  was  no  plea  by  defendant. 

2.  In  assumpsit  against  husband  and  wife 
jointly,  both  of  whom  are  parties  in  interest, 
plaintiff  cannot  testify  as  to  matterk  in  the  knowl- 
edge of  both  himself  and  the  husband,  where  the 
latter  is  excluded  as  b  witness  because  of  Ms 
wife's  interest. 

S.  A  memorandum  book,  out  of  which  some 
of  the  entries  bearing  on  the  oanseof  action  have 
been  torn  after  the  action  was  commenced,  is  not 
admissible  in  evidence. 

4.  In  axsurrvpHt  for  moneys  i)aid  by  plaintiff 
on  defendant's  account,  payments  after  com- 
mencement of  the  action  cannot  be  proven  or 
allowed. 

Jus.  G.  &  W.  W.  Fieldjor  plaintiffs  in  er- 
ror. James  Hay  and  Meredith  &  Cocke, 
for  defendant  in  error. 

L.ACY,  J.  This  is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Madison 
county,  rendered  on  the  6th  day  of  Novem- 
ber. 18i^.  The  case,  so  far  as  It  is  neces- 
sary to  be  stated,  is  briefly  as  follows : 
The  defendant  in  error  was  the  agent  nud 
farm  manager  of  the  plaintiffs  in  error  on 
their  farm  situated  in  the  county  of  Madi- 
son. Disagreement  having  sprung  up  be- 
tween the  owners  of  the  property  and  the 
said  Fry,  who  wa«  the  farm  manager,  be 
was  removed,  and  at  the  August  rules, 
18tJ7.  the  said  Fry  instituted  an  action  of 
HsaampBit  against  the  owners  of  the  said 
farm,  and  its  belongings;  one  of  them. 
Fannie  S.  Barton,  being  unmarried,  and 
the  other  girls,  Mattie  and  Ellsa,  being 
married,  respectively,  Mattie  to  the  plain- 
tiff In  error  H.  C.  Johnson,  and  Eliza  to 
the  plaintiff  in  error  M.  L.  HuBman.  The 
said  Fannie  has  since  intermarried  with 
the  plaintiff  in  error  B.  W.  Goodall ;  so 
that  the  actlan  was  against  married  wo- 
men and  their  husbands,  as  stated.  The 
action  was  for  $3,809.69.  After  a  trial  last- 
ing several  days,  the  jury  returned  a  ver- 
dict on  the  24th  of  April,  1889,  In  favor  of 
the  plaintiff,  for  fl,011.18.  The  defendants 
tn  the  circuit  court  successfully  moved  for 
a  new  trial  upon  the  ground  that  the  case 
was  tried  without  an  issne,  no  plea  hav- 
ing been  filed.  There  were  other  grounds 
assignied  for  the  motion,  but  tbe  circuit 
court  overruled  all  other  grounds,  with- 
out exception  by  the  defendants,  and 
granted  the  motion  npon  this  alone;  to 
which  action  of  the  court,  however,  the 
plaintiff,  Fry,  did  except.    There  was  a 

'Rehearing  granted. 


subsequent  trial,  and  a  verdict  returned, 
in  September,  1889,  for  the  plaintiff  for  f  1,- 
926.06.  Whereupon  the  defendants  moved 
the  court  to  set  aside  tbe  said  verdict,  and 
grant  them  a  new  trial,  which  motion  the 
court  overruled,  and  rendered  Judgment 
Jointly  against  all  of  tbe  defendants. 
Whereupon  the  defendants  excepted;  and 
the  said  defendants,  having  filed  numerous 
exceptions  during  theprogrees  of  the  trial, 
applied  for  and  obtained  a  writ  of  error 
to  this  court. 

The  first  assignment  of  error  which  we 
will  consider  Is  the  exception  by  the  de- 
fendant in  error  to  the  action  of  the  court 
in  setting  aside  tbe  first  verdict  Decause 
there  had  been  no  issne  made  up  to  try, 
no  plea  having  been  filed,  and  his  claim 
that,  if  the  court  shall  discover  that  the 
circuit  court  erred  Insetting  aside  the  first 
verdict  upon  the  ground  that  no  issue 
had  l>een  made  up,  and  therefore  none  , 
tried,  tbat  then,  under  act  of  assetnbly  of 
February  7, 1890,  (Acta  1889-00,  p.  86,)  this 
court  will  annul  all  proceedings  subse- 
quent to  said  verdict,  and  render  Judgment 
thereon.  There  was  no  error  In  this  ac- 
tion of  th6  court.  That  question  was  con- 
sidered and  decided  in  the  case  of  Petty 
V.  Frlck  Co.,  86  Va.  601, 10  S.  E.  Bep.  886. 

Tbe  next  assignment  of  error  is  as  to  the 
action  of  the  court  in  overruling  the  mo- 
tion of  tbe  defendant  to  exclude  the  plain- 
tiff as  a  witness,  npon  the  ground  tbat  tbe 
other  parties,  who  were  the  husbands  of 
the  married  women  defendants,  were  ex- 
cluded; H.  C.  Johnson,  who  was  a  witness 
relied  on  by  the  defendants,  being  exclud- 
ed on  account  of  his  wife's  interest.  The 
circuit  court  regarded  Johnson  as  a  nomi- 
nal party,  joined  for  conformity  only  with 
his  wife,  npon  the  principles  of  Farley  v. 
Tillnr,  81  Va.  276,  and  the  cases  there  cit- 
ed. But  this  case  is  not  like  those  cases. 
Johnson,  like  his  wife,  is  a  party  in  inter- 
est, and  the  transactions  were  to  some  ex- 
tent had  with  him.  He  is  sued  as  a  party 
defendant,  and  a  Judgment  is  rendered 
against  him  for  a  large  sum,  execution 
upon  which  would  bind  bis  personalty  to 
its  full  extent.  He  cannot  be  said  not  to 
be  Interested.  He  is  a  party  to  the  suit, 
and  he  Is  a  party  in  Interest.  Fry  testified 
as  to  matters  within  the  knowledge  of 
both,  and  recovers  a  Judgment  against 
Johnson  mainly — almost  exclusively — up- 
on Fry's  testimony,  while  Johnson's 
mouth  was  closed  because  of  bis  wife's  in- 
terest. Mrs.  Johnson  was  allowed  to  tes- 
tify, but  she  was  incompetent  on  account 
of  her  husband's  interest.  The  common- 
law  rule  is  in  the  incompetency  of  husband 
or  wife  to  testify  for  or  against  each  other, 
being  nnchanged  by  statute.  Tbe  other 
parties  to  tbe  transactions  involved  and 
under  consideration  being  Incompetent  to 
testify.  Fry  was  Incompetent  as  a  witness, 
and  the  circuit  court  erred  in  permitting 
him  to  testify ;  and  for  this  error  the  Judg- 
ment appealed  from  here  will  be  reversed, 
and  thecasemust  be  remanded  for  anew 
trial  to  be  bad  therein  in  the  said  circuit 
court  of  Madison. 

But,  as  the  case  must  be  retried.  It  is 
best  to  say  that  under  section  8348  of  tbe 
Code,  which  provides  that  "in  every  action 
of  aaaampatt  tbe  plaintiff  shall  file  with 
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bl8  declaration  an  account  stating  dis- 
tinctly the  several  items  of  his  claim,  un- 
less It  be  plainly  described  In  the  declnra* 
tlon,"  the  account  filed  In  this  case  was  in- 
sufficient. No  items  were  plainly  described 
In  the  declaration,  and  in  the  account  filed 
many,  perhaps  most,  of  the  items  were 
mere  mention  of  Rums  paid,  without  giv- 
log  any  iuformatiou  concerning  them 
whatever,  and  from  which  the  defendants 
ould  derive  no  knowledge.  The  value  of 
this  rule  of  law  is  strikingly  illustrated  In 
this  case.  The  plaintlfiwas  theagent  and 
manager  of  the  defendants,  who  resided  In 
a  distant  part  of  the  state.  His  claims 
were  for  moneys  in  great  part  alleged  to 
have  been  paid  others.  The  dealingrs  bad 
not  been  with  them,  but  with  others;  and 
the  plaintiff  should  have  been  required 
to  furnish  an  account  intelligent  to  the  de- 
fendants, and  informing  them  of  the  precise 
nature  of  the  claim,  and  of  Its  extent,  as 
was  required  by  the  court  in  Burwell  ▼. 
Burgess,  82  Grat.  472.  See.  also.  Fitch  v. 
Leltch,  11  T^lgh,  471.  And  the  plaintiff 
should  not  have  been  allowed  to  file  with 
the  Jury,  and  offer  in  evidence,  a  memoran- 
dum book  which  he  had  mutilated  by  tear- 
ing out  and  burning  some  of  the  entries 
concerning  this  suit  after  suit  brought. 
Such  a  book  could  no  longer  be  regarded 
as  furnishing  a^y  safe  and  reliable  evi- 
dence; it  came  in  questionable  shnpe.  It 
was  erroneous  In  the  court  to  allow  proof 
of  and  credit  for  a  sum  of  money  alleged 
to  have  been  paid  long  after  suit  brought. 
It  formed  no  part  of  this  suit,  but  was 
not  barred  by  it.  nor  affected  by  It,  l>eing 
altogether  a  subsequent  transaction.  It 
was  erroneous  in  tbecircultcourt  to  allow 
an  agreement  concerning  a  sale  of  the 
place  to  be  made  by  the  plaintiff,  and 
commissions  to  be  paid  to  him  therefor, 
when  it  was  not  pretended  that  any  sale 
had  ever  been  made  under  it,  nor  was 
there  any  claim  for  commissions  therefor; 
and  the  court  Instructed  the  Jury  that 
there  was  nothing  therein  upon  which 
they  could  form  any  part  of  their  verdict. 
It  is  not  clear  what  effect  it  could  have 
upon  the  suit,  but  it  was  irrelevant,  and 
was  improperly  admitted. 

It  is  notnecertsary  to  consider  the  action 
of  the  court  In  overruling  the  motion  to 
set  aside  the  verdict,  and  grant  a  new 
trial,  nor  to  consider  the  Instructions,  as 
the  evidence  in  the  next  trial  may  be  very 
different,  and  all  the  questions  arising  un- 
der the  instructions  which  are  likely  to 
arise  In  the  next  trial  have  been  conxidered 
in  what  has  gone  before.  We  are  of  opin- 
ion, for  theforegoing  reasons,  to  reverse  the 
Judgment  appealed  from,  and  to  remand 
the  case  for  a  new  trial  to  be  had  therein 
in  the  said  circuit  court  of  Madison  county. 

HiNTON,  J.,  absent. 


■S6  Oa.  5S2) 


Bell  v.  Hittchins. 


{Supreme  Court  of  Oeorgia.  Jan.  19,  1891.) 
HB3CISSI0N  ov  Deed — Fraud — ^Polling  Jcbt. 
1.  TTpoDthe  trial  of  a  suit  in  equity  to  rescind 
a  sale  of  lund,  where  specific  queationa  of  fact 
were  submitted  to  the  Jury,  it  was  improper  prac- 
tice for  the  court  to  submit  also,  over  objection 
of  counsel,  the  question  of  whisttaer   the  sale 


should  be  rescinded  or  not,  that  being  for  the 
court  to  decide  upon  the  special  facts  found  by 
the  ]ai7  in  answer  to  the  other  questions  sal^ 
mitted;  but,  inasmuch  as  the  facts  thus  found 
by  the  iwrr  are  sufficient  to  authorize  the  decree 
DUide  by  the  court,  the  lodgment  will  not  be  le- 
versed  on  this  ground. 

2.  Polling  the  Jury  aa  to  their  verdict  in  a 
civil  case  is  a  matter  of  discretion  with  the  trial 
Judge  which  this  court  will  not  undertake  to  con 
trol ;  and  he  may  grant  a  motion  to  poll  them  up- 
on their  answer  to  a  specific  question,  as  well  as 
upon  the  whole  verdict,  but  ms  refusal  to  do  so 
is  not  ground  for  reversal. 

8.  Under  the  contract  of  sale,  the  plaintiffs 
were  to  be  paid  for  the  land  partly  in  money,  and 
partly  in  otlier  land  to  be  conveyed  to  them  by 
the  defendant  The  Jury,  In  answer  to  questions 
submitted,  found  that  the  defendant  could  not 
make  a  good  title  to  the  land  he  agreed  to  con 
vey,  and  could  not  fully  compensate  the  plain- 
tiffs  for  the  loss  of  the  land;  tliat,  at  the  time  of 
contracting,  no  valuation  was  placed  upon  the 
plaintiffs' land;  and  that  the  oondnot  of  the  de- 
fendant constituted  a  fraud  upon  the  plaintlfls. 
Held,  that  the  decree  for  rescission  was  proper, 
(a)  An  offer  by  the  defendant  to  convey  other 
lands  of  tlie  same  kind  as  those  he  had  agreed 
to  convey  was  not  a  compliance  with  his  contract. 

4.  In  addition  to  the  parts  of  the  record  speo- 
Ifled  by  the  plaintiff  in  error  in  his  bill  of  excep- 
tions as  material  to  a  clear  understanding  of  the 
errors  complained  of,  certain  portions  of  the  evi 
denoewere  sent  upon  the  petition  of  the  defend- 
ants in  error.  It  appearing  to  this  court  that  this 
evidence  is  superfluous  and  immaterial,  it  is  di- 
rected that  the  cost  of  bringing  It  up  be  taxed. 
against  the  defendants  In  error. 
(SyUabtu  by  the  Court.) 

Error  from  superior  court,  Polk  county : 
Maddoz,  Judge. 
The  following  is  the  official  report: 
"Mrs.  Hutchins  and  Mrs. Camp,  by  their 
petition,  alleged :  In  October,  1886,  S.  B. 
Bell  bargained  with  them  for  the  pur- 
chase from  them  of  a  farm  in  Polk  county 
for  the  agreed  sum  of  f  12,0U0.  to  be  paid 
as  follows:  f 5,000  cash  on  taking  posses- 
sion; f  1,400  in  12  months,  with  8  per 
cent,  interest;  titles  to  11  lots,  specified 
by  numbers.  In  the  twelfth  district  of  orig- 
inally Appling  coanty,  containing  5,390 
acres  of  well-timbered  land,  these  lots  be- 
ing valued  in  the  purchase  at  $5,000;  and 
titles  to  15  acres  of  land  in  Florida,  valued 
at  $6.n6<>.  Belying  upon  the  good  faith 
and  ability  of  Bell  to  comply  with  the  con- 
tract, they  allowed  him  to  take  possession 
of  the  farm  in  the  latter  part  of  1886.  and 
be  took  full  possession  thereof  about  De- 
cember 15th.  After  be  had  gone  into  pos- 
session he  failed  tomakethecasb  payment 
agreed,  postponing  it  from  time  to  time 
upon  various  excuses,  and  has  only  paid 
$1,800  of  the  cash  payment  agreed  upon. 
TTpon  full  investigation  made  for  peti- 
tioners by  their  agent,  A.  A.  Camp,  of  the 
title  of  defendant  to  the  lots  of  land  in  orig- 
inally Appling  county,  they  are  convinced 
that  the  titles  are  worthless,  and  that  the 
deeds  held  by  defendant  conveying  these 
lands  are  forged  and  fraudulent,  and  that 
defendant  cannot  make  any  titles  thereto 
under  which  it  would  be  safe  for  them  to 
take  possession.  They  are  informed  and 
believe  that  a  certain  party  named  bolds 
the  genuine  titles  to  seven  of  the  lots. 
They  do  not  know  who  holds  the  title 
to  the  remaining  four,  but  believe  there 
are  conflicting  claims  to  them.  When  de- 
fendant was  informed  as  to  this  matter  by 
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them,  be  promised  to  gtve  tbem  Kood 
titles,  but  be  bas  failed  to  do  so,  and,  so 
far  as  they  are  Inforiued  and  believe,  is 
malcing  no  effort  to  do  so.  When  thpy 
received  convincing  information  that  (lis 
titles  were  not  good,  they  offered  to  mod- 
ify the  bargain,  and.  In  lien  of  title  to  these 
lots,  to  take  from  Bell  his  notes  for  $3,000, 
the  value  placed  upon  the  lots  by  him  iu 
the  bargain;  the  notes  to  bear  Interest  at 
8  per  cent.,  and  payable  at  any  time  set 
by  him  within  five  years:  but  he  rejected 
this  proposition,  still  insisting  that  he 
would  give  them  correct  titles  to  these 
lots.  He  has  failed  to  pay  the  f5,000  cash 
agreed  upon,  and  to  make  titles  to  the 
land  in  Florida,  and  to  execute  his  note 
for  the  deferred  payment,  and  they  have 
not  executed  to  him  any  deed  or  bond  or 
other  obligation  to  convey  the  farm.  He 
holds  possession  of  the  farm.  Is  running 
and  cultivating  It,  and  ^l\\  appropriate 
to  his  own  useand  probably  Incumber  the 
crops  thereon.  They  believe  that,  if  he 
Is  solvent,  he  does  not  own  sufficient  prop- 
erty  In  Georgia  to  satisfy  any  judgment  or 
decree  they  might  obtain  against  him. 
They  prayed  that  the  contract  be  re- 
scinded ;  that  they  be  put  In  possession  of 
the  farm ;  and  for  judgment  against  de- 
fendant for  whatever  damages  they  might 
have  suffered,  or  may  suffer,  because  of 
his  failure  to  comply  with  this  contract; 
also  for  a  receiver  to  take  charge  of  the 
crops,  for  general  relief,  etc.  They 
amended  their  petition,  and  farther  al- 
leged: The  price  fixed  upon  the  planta- 
tion by  them  sold  to  defendant  was  $15,- 
000,  which  they  thought  it  was  worth, 
and  they  were  Induced  to  sell  it  for  $12,- 
000.  because  they  were  satisfied  they  could 
so  manage  the  fine  body  of  pine  lands 
offered  In  the  trade  by  defendant  at  $5,000 
as  to  make  their  plantation  net  them  $15,- 
000  or  more.  The  pine  lands  were  heavily 
timbered,  located  close  to  the  railroad,  and 
the  timber  on  them  could  have  been 
sawed  Into  lumber  at  a  great  profit,  and 
by  ordinary  skill  and  energy  they  could 
have  made  more  than  the  price  fixed  upon 
them  by  defendant  In  the  trade.  They 
would  not  have  taken  the  $5,000,  at  which 
these  lands  were  valued,  in  cash,  because 
they  expected  to  make  a  greater  sum  out 
of  the  timber  on  them,  and  their  getting 
the  pine  lands  at  the  $6,000  was  the  main 
inducement  to  make  the  trade  with  de- 
fendant, and  without  such  inducement 
the  trade  would  not  have  been  consum- 
mated. At  the  time  It  was  made,  and 
throuRbout  the  negotiations,  defendant 
represented  to  their  agent  that  his  titles 
to  the  pine  lands  were  perfect,  and  wheu 
their  agent  asked  to  see  the  titles  defend- 
ant told  him  they  were  In  the  hands  of 
his  agent,  who  lived  in  Florida,  and  neither 
petitioners  nor  their  agent  had  any  oppor- 
tunity to  examine  the  titles  until  after 
the  trade  was  consummated,  and  they  re- 
lied upon  the  representations  of  defendant 
that  the  titles  were  perfect,  and  did  not 
know  until  after  defendant  was  put  in 
possession  of  their  plantation  that.his  ti- 
tles were  not  good.  His  representation 
that  his  titles  to  the  pine  lands  were  good 
was  fraudulent  and  false,  and  so  known 
to  defendant,  and   his  deeds  were  all,  or 


nearly  all,  forgeries;  the  titles  to  seven 
of  the  lots  being  held  by  others,  and  de- 
fendant not  now  attempting  to  defend  his 
titles.  He  made  these  false  and  fraudulent 
representations  with  Intent  to  deceive  and 
cheat  them;  they  were  material  to  the 
consummation  of  the  trade;  were  believed 
to  be  true  by  petitioners,  and  acted  on 
by  them.  They  tendered ,  to  defendant  nil 
sums  that  have  been  paid  to  them  by 
him,  and  prayed  that  he  account  to  them 
tor  rents  for  their  plantation  from  the  Ist 
of  January,  1887. 

"Defendant  answered  the  petition  and 
amendment  as  follows:  In  October,  1886, 
he  had  some  conversation  with  A.  A. 
Camp  in  reference  to  the  purchase  of  the 
farm,  but  Camp  at  first  asked  $12,000,  and 
defendant  would  not  consent  to  take  it  at 
this  price.  Camp  then  offered  to  take 
$10,000  for  it,  and  defendant  did  not  agree 
to  this  proposition.  Then  In  October, 
1886,  he  told  Camp  he  would  trade  If  Camp 
would  take  5,390  acres  of  pine  lands,  and 
he  then  proposed  to  give  Camp  $5,000,  to 
be  paid  by  the  last  of  January, 1887;  $1,400 
to  be  paid  In  the  winter  of  1889 ;  15  acres 
of  land  In  Florida,  at  $600;  and  the  11  lots 
of  land  in  originally  Appling,  now  Clinch, 
and  Echols  counties,  aggregating  5,3S)0 
acres.  No  price  was  fixed  on  this  pine 
land,  but  he  told  Camp  he  did  not  know 
what  it  was  worth.  He  did  agree  that, 
so  far  as  the  Florida  land  was  concerned, 
he  would  take  It  back  at  $600  within  two 
years, should  it  notbe  worth  that  amount 
In  that  time,  and  he  is  still  willing  to  do 
so.  Camp  then  went  to  see  the  land,  and 
made  a  personal  Inspection  of  It,  ascertain- 
ing thatsimilar  land,  adjoining  and  In  the 
vicinity,  could  be  bought  for  $100  a  lot, 
and  so  stated  to  defendant;  and  Camp 
then  told  delendant  he  would  and  did  ac- 
cept defendant's  proposition.  Defendant 
moved  on  the  farm,  December  17, 1888. 
Up  to  January  12, 1887,  he  paid  Camp,  for 
petitioners,  $150,  and  on  January  10, 1887, 
the  additional  sum  of  $1,714.10.  There 
was  a  mortgage  of  $1,800  on  the  land  giv- 
en by  petitioners,  which  they  were  to 
take  np  before  he  would  pay  over  the  $5,- 
000,  and  the  final  settlement  was  delayed 
by  Camp  In  trying  'to  hunt  up  and  settle 
this  mortgage.  To  facilitate  matters,  de- 
fendant finally  agreed  with  Camp  to  carry 
the  mortgage,  It  the  mortgagee  would  al- 
low It  to  be  taken  np  within  12  months, 
and  the  mortgagee  agreed  to  this,  and  de- 
fendant then  informed  petitioners  that  he 
would  carry  the  mortgage,  ahd  asked  that 
a  day  be  set  for  a  final  settlement,  which 
was  done.  When  the  time  arrived  peti- 
tioners declined  to  settle.  Petitioners 
were  not  delayed  by  defendant,  but  he 
was  ready  at  all  times  to  pay  the  money, 
give  a  deed  to  the  Florida  land  and  the 
pine  land,  and  give  notes  for  the  $1,400. 
Be  has  been  advised  and  believes  that  his 
title  to  the  pine  lands,  being  a  full  and  un- 
broken chain  from  the  grantee  down  to 
him.  Is  a  true  and  genuine  title.  After 
Camp  made  the  second  visit  to  the  pine 
lands,  he  stat«d  to  defendant  that  he  had 
heard  nothing  affecting  the  titles.  Defend- 
ant Is  ready  to  pay  the  $5,000,  less  the 
amount  paid,  and  theamountof  the  mort- 
gage and  Interest,  and  be  has  already  ten* 
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(lered  to  Camplils  note  for  the  $1,400,  due 
December  1,  1H87,  and  deed  to  the  Florida 
land  In  couBideration  of  f KOO,  and  a  war- 
ranty deed  to  the  pine  lands,  reciting  a 
conslderHtlon  of  fl,fU0.tliat  being  Itsmar- 
Icet  valne,  and  in  addition  the  balance  of 
the  f5,U00,  less  the  mortgage  and  the 
amount  paid,  and  he  renews  the  tender. 
He  is  not  inBolvent,  and  in  his  answer  set 
forth  various  itelns  or  property  owned  by 
him  in  tieorRia,  and  stated  that  he  owed 
no  debts,  save  the  balance  dne  on  tbis 
land.  Since  he  went  on  the  farm  be  has 
made  valuable  and  permanent  improve- 
ments upon  it,  to  the  extent  of  91.225, 
which  be  ciaims  should  be  allowed  him, 
besides  interest,  in  case  by  final  decree  he 
be  required  to  account  to  petitioners  for 
rent.  He  prayed  that  the  court  would  de- 
cree title  In  him  to  the  land  he  bought 
from  petitioners  upon  his  compliance  with 
the  contract,  which  he  is  now  ready  and 
prepared  to  comply  with,  or  which  he  will 
do  as  soon  as  the  terms  of  the  contract 
can  be  settled  by  the  verdict  of  the  Jury. 
Camp  did  not  ask  him  for  deeds,  but  only 
asked  for  an  abntract,  which  he  got,  and 
he  could  have  gotten  deeds  if  he  had  asked 
for  them.  The  price  of  $15,000  was  not 
fixed  by  petitioners  upon  the  land,  nor  was 
any  price  fixed  upon  the  pine  land  which  he 
contracted  to  sell  them,  but  at  the  time  of 
the  trade  both  he,  petitioners,  and  their 
agent  knew  that  these  pine  lands  were  not 
worth  more  than  $100  a  lot,  and  that 
lands  in  large  quantities  of  equal  value  in 
every  respect,  and  of  equal  acceBstbility,  in 
the  same  neighborhood,  could  be  bought 
for  $100  Iter  lot  or  less.  It  is  not  true  tbat 
petitioners  agreed  to  take  $12,000  instead 
of  $15,000,  because  they  were  sutisfied  they 
could  manage  the  pine  lands  so  as  to 
make  their  plantation  net  them  $15,000 
or  more.  They  never  expected  to  realize 
$16,000  for  their  plantation  by  the  trade. 
They  have 4  of  the  II  lots,  and  with.  $700 
can  buy  7  more  in  tite  immediate  vicinity 
of  the  lots  he  agreed  to  sell  them,  as  well 
timbered  andaseonvenienttotherallroad, 
and  defendant  ii>  willing  and  now  offers  to 
furnlHb  $700,  or  such  sum  as  may  be  neces- 
sary, to  purchne  7  such  lots,  so  that  they 
may  have  11  lots  as  gooil  and  valuable  In 
every  way  as  lie  agreed  to  sell  them,  or  he 
offers  to  purchase  and  make  titles  to  them 
to  7  other  lots  Ijring  near  the  lots  above 
mentioned,  with' as  good  and  valuable 
timber  as  the  7  lots,  the  title  to  which  la 
disputed,  and  as  near  to  the  railroad  as 
those  lots,  and  all  of  which  he  undertakes 

to  do  within days  from  the  decree, 

or  within  the  same  number  of  days  from 
the  time  they  will  agree  to  accept  it.  It  is 
nottnie  that  petitioners  would  not  have 
taken  $5,000  for  the  pine  lands,  and  they 
know  that  with  $5,000  they  could  have 
bought  60  such  lots.  These  lands  were  not 
valued  at  $5,000  in  the  trade,  and  peti- 
tioners'get  tine  them  was  not  the  main  in- 
ducement, nor  one  of  the  main  Induce- 
ments, to  the  trade,  but  the  main  in- 
dncement  was  to  get  money  to  use  to  pay 
debts  with,  which  they  did  get.  Petition- 
ers had  had  their  farm  on  the  market,  and 
bad  offered  it  for  $10,000  in  cash,  and  had 
never  made  it  known  that  the  getting  of 
pine  lands  was  a  necessary  part  of  any 


trade  they  would  make,  and  no  sach  in- 
formation was  furnished  defendant  In  this 
trade.  He  never  told  Camp  that  the  title 
papers  were  in  the  hands  of  his  agent  in 
Fiorida,for  defendant  bad  the  title  papers 
in '  his  possession,  and  showed  them  all 
to  Camp ;  and  petitioners,  throagb  thBlr 
agent,  had  same  opportnnity  to  know 
whether  or  not  defendant's  titles  were 
good  as  defendant  had.  Defendant  knew 
nothing  of  the  validity  or  invalidity  of  the 
title,  except  through  the  title  papers,  and 
the  assurance  of  the  man  he  purchased 
from  that  the  titles  were  good.  If  the  titles 
were  not  good.  It  was  not  known  to  him, 
and  he  had  no  reason  to  suppose  they  were 
not  good.  He  bought  the  lands  in  good 
faith,  and  pain  a  valuable  consideration 
tlierefor,  and,  an  far  as  he  knows,  his  title 
to  any  of  the  lots  was  not  disputed  ontll 
after  his  trade  with  petitioners,  and  he 
supposed  the  papers  were  all  genuine,  and 
not  forged,  when  he  bought  the  lands.and 
when  he  sold  them  to  petitioners.  The 
charges  made  by  petitioners  to  the  con 
trary  are  false,  and  he  made  no  attempt 
to  deceive  or  cheat  them,  nor  did  he  make 
any  representations  as  to  the  titles,  bat 
all  parties  relied  on  the  paper  titles  shown 
to  and  examined  by  Camp,  and  on  the  in- 
quiries and  information  obtained  by  Camp 
on  bis  visits  to  the  lands.  Defendant  la 
willing  and  able  to  pay  the  money  he  un- 
dertook to  pay,  and  to  pay  the  value  of 
all  the  lots  to  which  his  title  has  failed  or 
is  detective,  or  to  pay  the  value  of  all  the 
11  lots  to  petltionera,  or.  If  they  prefer,  be 
is  willing  to  procure  and  convey  to  them 
7  other  lots  as  above  stated. 

"  Pending  the  trial  of  the  case,  defend- 
ant's counsel  wrote  out  11  questions  of 
fact  to  be  submitted  to  the  Jury,  which  are 
the  first  11  as  hereafter  stated,  and,  after 
defendant  had  submitted  these  to  the 
court;  complainants'  counsel  submitted 
two  others,  to-wit,  Nos.  12  and  13.  De- 
fendant objected  to  No.  13  being  submit- 
ted, on  the  ground  that  it  involved  a  l^al 
conclusion  alone,  which  was  a  matter  for 
the  court  to  decide  from  the  facts  Involved 
in  the  other  issues,  after  the  Jury  sboald 
pass  upon  them,  but  defendant's  objection 
was  disregarded  by  the  court,  and  the 
court  submitted  all  the  questions.  The 
questions  and  answers  thereto  were  asfol- 
lo  ws :  '(i)  Can  S.  B.  Bell  make  a  good  title 
to  the  6,890  acres  of  land  in  Clinch  county 
and  Echols  county,  mentioned  in  the 
pleadings?  No.  (2)  Were  or  not  said  5,390 
acres  of  land  valued  at.  $5,000  in  the  trade 
which issought  tobesetasidebycQmplain- 
antsin thiscase?  No.  (3)  Howmuchwas 
said  5,300  acres  of  land  worth  October  15, 
1886?  $1,100.  (4)  Wan  or  not  said  6.390 
acres  land  the  princi  pnl  or  main  indacement 
to  complainants  to  enter  Into  the  trade?  It 
was  not.  (5)  Would  or  not  the  failure  to 
get  said  6,390  acres  of  land  prevent  com- 
plainants from,  the  use  and  enjoyment  to 
an.v  material  ex  tent  of  the  other  part  of  the 
consideration  they  were  to  get  under  the 
trade?  It  would  not.  (6)  ("an  complain- 
ants be  fully  compensated  in  money  for 
the  loss  of  said  5,390  acres  of  land?  We 
think  not.  (7)  Did  or  not  S.  B.  Bell  prac- 
tice any  fraud  on  complainants  In  making 
the  trade,  or  did  be  act  in  good  faith? 
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Frana  by  (ailore  ol  tlUe.  (8)  Shall  com- 
plainnnts  take  the  fltteea  acres  ot  land  in 
Florida  referred  to  in  the  trade,  or  sball 
Dr.  Bell  pay  them  $600?  Neither  one.  (9) 
How  much  money  has  B.  B.  Bell  paid 
eomplalnants  In  hie  pnrchaae,  and  when 
was  it  paid?  $1,714.10,  January  10. 1887. 
f  150.  January  12.  1887.  (10)  What  has  the 
place  bought  by  S.  B.  Bell  from  complain- 
ants been  worth  for  rent  for  years  1887, 
1hNK,lSs9,  and  1890?  $3,200.  (11)  What  is 
the  value  of  improvements  put  by  Bell  on 
B«id  place  since  he  took  possession  of  It? 
$1,4(K).  (12)  Was  any  value  placed  by  the 
parties  In  the  trade  on  complainants'  farm, 
and.  If  a  value  was  placed  upon  said  farm, 
what  was  that  value?  No  value.  (13) 
Shall  said  trade  between  complainants 
and  S.  B.  Bell  be  rescinded  ?  It  shall.  We. 
the  Jury,  make  the  answers  to  the  above 
questions  our  v,erdlct.' 

"  When  the  jury  brouKht  in  their  verdict, 
counsel  for  complainants.  In  open  court, 
read  out  each  question,  and  the  answer  to 
each,  and  then  the  defendant,  before  the 
Jury  had  dlHpersed,  requested  that  the  jury 
be  polled  as  to  their  lindlnK  on  the  thir- 
teenth issue.  To  tills  petitioners  objected, 
and  the  conrt  proceeded,  and  polled  the 
jury  as  to  their  verdict  Kcnerally,  each 
juror  beInK  asked  if  that  was  his  verdict, 
and  if  he  agreed  to  it,  and  each  replying 
tiiat  he  did.  Over  objection  of  defendant, 
the  court  then  entered  up  a  decree  on  the 
verdict,  that  tho  trade  be  rescinded  as 
prayed  for  in  the  petition,  and  that  com- 
plainants be  put  into  possession  of  the 
property  clalmefl:  that  defendant  pay 
them  $:(,20(l  (or  rent  for  1887,1888, 1889,  and 
189U,  tor  which  petitioners  should  have  ex- 
e4-nti<>n;  that  petitioners  pay  defendant 
$\,V^  for  the  improvements,  and  $1,864.10 
for  money  paid  them  by  him  on  the  pur- 
chase of  the  )and,  with  interest  on  the 
lust-named  sum  from  January  10, 1887,  at 
7  per  cent.,  to  bededucted  from  the  amount 
found  due  petitioners,  as  above  stated: 
and  that  be  have  execution  for  any 
difference  or  excess  in  his  favor,  should 
there  beany;  and  that  the  cost  be  taxed 
against  bim.  The  objection  urged  to  the 
entering  of  this  decree  was  that  the  facts 
found  by  the  jury  in  answer  to  all  the 
otbem,  except  the  thirteenth  question, 
were  in  law  inconsistent  with  the  finding 
of  the  jury  in  answer  to  that  question, 
and  did  not  In  law  furnish  cause  for  re- 
scinding the  contract.  Defendant  except- 
ed to  tlie  submission  by  the  court  to  the 
jury  of  the  thirteenth  question ;  to  the  ac- 
tl<»n  of  the  court  in  refusing  to  poll  the  jury 
as  to  their  finding  In  answer  to  the  thir- 
teenth question,  as  requested,  and,  instead 
thereof,  polling  them  generally;  and  to 
the  decree. " 

Broyles  «ft  Soas  and  F.  A.  Irwio,  for 
plaintiff  In  error.  Bl&nce  A  Noyes,  Turner 
A  Gross,  and  Janes  &  RIcbardsoa,  for  de- 
fendant In  error. 

Simmons,  J.  Mrs.  Hntcbins  and  an- 
other brought  a  suit  on  the  equity  side  of 
the  court  to  rescind  a  sale  of  land  whioh 
she  made  to  Bell.  After  the  evidence  had 
been  submitted,  counsel  for  Bell  presented 
eleven  questions  of  fact  which  he  asked 
the  court  to  submit  to  the  jury.  Counsel 
T.12s.B.no.20L— 62 


for  the  plaintiff  submitted  two,  one  ot 
which  was,  "Shall  said  trade  between 
the  complainants  and  Bell  be  rescinded?" 
To  this  question  counsel  for  Bell  objected, 
on  the  ground  that  the  answer  thereto 
would  be  a  matter  of  law,  and  that  it 
was  a  question  (or  theconrt after  the  find- 
ing of  the  jury  on  the  other  questions, 
and  not  a  question  for  the  jury.  This  ot>- 
jectlon  was  overruled.  The  jury  returned 
a  verdict  answering  the  questions,  which 
will  be  found  In  the  oQlclal  report;  and 
counsel  for  Bell  moved  to  poll  the  jury  as 
to  their  answer  to  the  last  question.  The 
court  declined  to  poll  the  jury  us  to  this 
particular  answer,  but  polled  them  on  the 
verdict  generally,  and  this  was  except- 
ed to.  The  court  then  made  a  decree  upon 
the  finding  of  the  jury,  to  which  counsel 
for  Bell  objected  on  the  ground  that  the 
facts  found  by  the  jury  In  answer  to  all 
the  questions  except  the  thirteenth  were 
in  law  inconsistent  with  the  finding  of  the 
jury  in  answer  to  that  question,  and  did 
not  in  law  furnish  cause  for  rescinding  the 
contract.  These  are  the  three  errors  spec- 
ified in  the  bill  of  exceptions  filed  by  Bell. 

1.  We  think  it  was  improper  practice  for 
the  court  to  submit  the  thirteenth  ques- 
tion to  the  jury.  Whether  the  trade 
should  be  rescinded  or  not  was  a  question 
for  tbecourt  to  decide  upon  the  otherfacts 
tonud  by  the  Jury.  It  would  be  useless, 
generally,  to  submit  special  questions  of 
fact  to  the  jury  it  th<)  general  questions  on 
the  merits  were  submitted  also  at  the 
same  time.  It  is  better  to  allow  the  ]ni7 
to  find  as  to  special  questions  of  fact  with- 
out knowledge  on  their  part  as  to  the 
legal  bearing  of  their  findings.  But  In 
the  present  case,  inasmuch  as  the  special 
facts  found  by  the  jury  in  answer  to  the 
interrogatories  propounded  are  sufficient 
to  authorise  the  decree  made  in  the  case, 
we  will  not  reverse  the  judgment  on  this 
ground. 

2.  There  was  no  error  In  refusing  to  poll 
the  jury  upon  any  specific  answer  made 
by  them  to  the  questions  propounded. 
The  answers  were  not  separate  verdicts, 
but  all  the  answers  made  one  verdict.  We 
do  not  mean  to  say  that  if  the  court.  In 
its  discretion,  had  seen  fit  to  poll  the  jury 
as  to  any  specific  answers,  it  would  have 
been  error.  Polling  the  jury,  in  a  civil 
case.  Is  a  matter  within  the  dlsci-etlon  of 
the  trial  judge,  and  he  can  grant  a  motion 
to  poll  them,  either  upon  the  whole  ver- 
dict, or,  for  any  sufncientreasnn,  upon  the 
answer  to  a  specific  question;  and  we 
will  not  undertake  to  control  his  discre- 
tion upon  these  matters  of  practice. 

8.  As  to  the  third  objection,  we  think 
the  facts  found  by  the  jury  in  answer  to 
the  questions  other  than  the  thirteenth 
were  sufficient  to  authorize  the  judge  to 
enter  a  decree  of  rescission  of  the  contract, 
and  we  think  the  answers  to  those  ques- 
tions were  not  inconsistent  with  the  find- 
ing of  the  jury  in  answer  to  the  thirteenth 
question.  We  find  from  the  pleadings  in 
the  case  that  Mrs.  Hntcbins  contracted  to 
sell  Bell  a  plantation  In  Polk  county,  and 
that  Bell  agreed  to  pay  her  $5,000  in  cash, 
give  his  note  for  $1,400.  payable  in  1^ 
months,  and  convey  to  lier  6.390  acres  of 
land  in  Clinch  and  Echols  counties,  and 
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15  acres  in  Florida  worth  f  600.  The  ]  ary 
found  answer  to  theqnesUons  propounded 
that  Bell  conld  not  make  a  good  title  to 
the  5,i)90  acres  in  Clinch  and  Echols  conn- 
ties,  and  could  not  fally  compensate  her 
in  money  for  the  loss  of  this  land ;  that  be 
committed  a  fraad  upon  her  In  selling  her 
the  land  when  he  could  not  make  a  good 
title  tu  it;  and  that  at  the  time  of  the 
contract  no  value  was  placed  by  the  par- 
ties on  Mrs.  Hutuhlns'  land.  Taking  all 
these  facts  together,  we  think  the  court 
was  right  in  entering  the  decree  for  rescis- 
sion. This  was  not  a  contract  by  Mrs. 
Hutcbins  for  the  sale  of  her  land  formoney 
alone,  but  was  a  contract  for  its  sale 
partly  for  money,  and  partly  for  otherland; 
and.  when  the  title  to  the  land  which 
Bell  had  agreed  toconvey  her  tailed, it  was 
a  non-performance  by  Bell  of  his  cove- 
nants with  her  to  make  hera  good  title  to 
the  Clinch  and  Kchols  land.  She  was  en- 
titled to  have  the  land  for  which  she  had 
contracted,  and  Bell  could  not  comply 
with  his  contract  by  offering  her  other 
lands  of  the  same  kind;  and,  as  we  have 
seen,  the  Jury  found  that  she  conld  not  be 
compensated  in  money  for  the  loss  of  this 
particular  land.  See  Code,  S  2850.  For 
thefte  reasons,  and  others  that  might  be 
mentloncHl,  we  affirm  the  judgment  of  the 
court  below. 

4.  It  appears  from  the  record  that  the 
defendant  in  error  was  not  satisfied  with 
the  specifications  of  the  record  made  by 
the  plaintiff  in  error  in  the  bill  of  excep- 
tions, and  petitioned  the  Jndge  to  have 
certain  portions  of  the  evidence  sent  up, 
which  was  accordingly  done.  In  looking 
into  the  case,  we  find  that  this  evidence  is 
entirely  superfluous  and  Immaterial,  and 
is  not  necessary  to  a  clear  understanding 
of  the  caae;  and  we  therefore  direct  that 
the  cost  of  bringing  It  here  be  taxed 
against  the  defendant  in  error,  and.  If  the 
plaintiff  in  error  has  paid  it  in  the  court 
oelow,  that  be  have  judgment  therefor  in 
that  court.    Judgment  affirmed. 


(86  Oa.  786) 


Myers  v.  Pibrcb. 


(Supreme  Court  of  Oeorgia.    March  18,  1891.) 

SA.UI  OF  DeOEDINT'B  RbxLTT — ^HOHTOAOK  BT  DbV- 
ISBE — PBIOBITIBS — ELECTION  OF  SsOUBrTIBS. 

1.  Due  administration  of  devised  realty  by 
the  executrix  under  an  order  of  the  court  of  or- 
dinaiy  to  pa^  debts  of  the  estate  cuts  off  a  mort- 
gage made  by  one  of  the  devisees  upon  bis  undi- 
vided interest  in  such  realty. 

i.  The  purchaser  at  foreclosure  sale  of  the 
undivided  Interest  of  a  tenant  in  common  in  cer- 
tiun  lands  takes  an  undivided  interest  in  every 
|»rt  of  the  premises.  He  does  not  become  sole 
owner  of  any  definite  subdivision  of  the  tract. 

8.  A  bona  fide  mortgagee  having  a  valid  lien 
upon  two  parcels  of  land  cannot,  at  the  instance 
of  a  third  person,  be  enjoined  from  enforcing  the 
mortga«re  to  await  an  election  by  the  mortgagor 
as  to  which  parcel  she  will  relinquish  to  such 
third  person,  either  parcel  being  smDcient  to  dis- 
charge the  mortgage  debt  If  the  case  Is  one  for 
election,  the  mor^agee  is  entitled  to  exercise 
that  privilege  bv  exposing  either  to  sale  under 
his  judgment  of  foreclosure.  He  will  have  no 
right  to  sell  both  if  one  should  prove  sufficient 
(SyUohiM  hy  the  Court.) 

Error  fropi    superior    court,   Hancock 
county;  McWhobteb,  Judge. 


R.  H,  Lewis,  for  plaintiff  In  error.  T. 
M.  Hunt,  J.  A.  Barley,  and  E,  B,  Brown, 
for  defendant  In^rror. 

Blbcklet,  C.  J.  The  mortgage  by  E. 
B.  Brown  to  Pierce  &  Little  was  executed 
In  Decemlier,  1877,  and  was  made  In  re- 
newal of  a  prior  mortgage  to  other  par> 
ties,  dated  in  March,  1875,  which  had  been 
assigned  to  them.  The  renewal  mortgagee 
was  foreclosed  in  October,  lKh7,  and  the 
sheriff's  sale  made  under  the  foreclnsure 
was  In  June,  1889.  At  that  sale  Pierce, 
surviving  partner  of  Pierce  &  Little,  the 
mortgagees,  was  the  purchaser.  This  la 
the  title  which  he  seeks  to  assert  in  the 
present  proceeding.  The  property  en*- 
braced  in  the  mortgage,  and  covered  by 
the  foreclosure  and  sale  and  by  the  sher- 
iff's deed  to  Pierce,  was  described  thus: 
"All  the  undivided  Interest  which  he,  the 
said  Edward  B.  Brown,  has  in  the  lands 
of  the  estate  of  his  deceased  father,  Alfred 
E.  W.  Brown,  lying  and  being  in  the 
county  of  Hancock,  state  aforesaid,  and 
on  which  the  said  A.  B.  W.  Brown  resided 
at  the  time  of  his  death;  the  said  interest 
of  the  said  "Edward  B.  Brown  jieing  one- 
ninth  part,  and  the  said  body  of  land  be- 
longing to  said  estate  containing  about 
twenty-seven  hundred  acres,  including  the 
dower  lands  of  Mrs.  V.  L.  Brown,  the 
widow  of  said  deceased ;  said  interest 
hereby  mortgaged  being  all  the  Interest 
in  or  claim  held  by  said  Edward  B.Brown 
against  the  lands  of  said  estate. "  These 
lands  constituted  a  part  of  the  estat<>  of  E. 
B.  Brown's  father,  and  as  to  20  acres, 
called  the  "dower  lands,"  were  devised 
Bpectflcaily  In  remainder  to  the  testator's 
children,  and  the  rest  of  said  lands  were 
devised  to  them  in  fee  by  a  residuary- 
clause  in  the  will.  The  adverse  claim 
against  which  this  title  is  sought  to  be 
asserted  arose  thus :  The  children  of  the 
testator,  Including  E.  B.  Brown,  obtained 
a  decree  against  the  executrix  for  over 
f  10,000,  to  be  paid  to  them  equally  out  of 
the  testator's  estate.  This  decree  was 
rendered  In  October,  1876,  some  two  years 
prior  to  the  execution  of  the  mortgage  bv 
E.  B.  Brown  to  Pierce  &  Little.  The  ex- 
ecutrix,  under  an  order  of  the  court  of  or- 
dinary, granted  at  August  term,  1874,  sold 
certain  lands  of  her  tentator  in  Deceml>er. 
1885,  and  tbe  same  were  purchased  at  socli 
sale  jointly  by  all  the  plaintiffs  In  the  de- 
cree above  referred  to,  except  E.  B.  Brown 
and  one  other.  The  executrix  executed  a 
conveyance  to  these  purchasers,  one  ot 
whom  was  Laura  V.  Brown,  one  of  the 
plaintiffs  In  the  decree,  and  a  sister  of  B. 
B.  Brown.  Sabseqnently,  in  Febmary. 
1887,  the  purchasers  divided  the  land 
among  them,  Laura  V.  receiving  two 
shares,  these  shares  being  represented  by 
subdivisions  of  the  tract,  and  numbered  as 
lots  3  and  7.  She  was  entitled  to  one  of 
tbe  shares  by  reason  of  her  original  inter- 
est In  the  decree,  and  to  tbe  other  by  pur- 
chase through  her  husband  of  E.  B. 
Brown's  interest  In  that  decree.  This 
purchase  took  place  in  September,  1S)5, 
more  than  two  months  before  the  sale  ot 
the  land  by  the  executrix,  and  was  evi- 
denced by  an  assignment  in  writing  from 
E.  B.  Brown  to  Geonce  B.  Brown,  and 
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from  GeorRe  R.  to  bis  wife,  Laura  V. 
These  aBsignments  were  for  raloe,  but 
tbe  aaalKueeB  took  wltb  actual  notice 
of  tbe  mortirage  by  E.  6.  Brown  to 
Pierce  &  Little  upon  the  land.  In  March, 
1887,  Laura  V.  Brown  mort(caged  to  My- 
ers the  above-named  lots,  3  and  7.  tu  ae- 
core  a  debt  of  more  than  f  1,000  which 
she  owed  to  Myere.  This  mortKage  was 
foreclosed,  and  said  lota  were  about  to  be 
brouKht  to  sale  under  the  judgment  of 
foreclosure,  when  Pierce,  survivor  of 
'Pierce  &  Little,  filed  his  petition  in  tbe  nat- 
ure of  a  bill  in  equity,  praying  that  tbe 
sale  be  enjoined,  and  that  Laura  V.  be 
restrained  from  selling  or  further  incum- 
bering either  of  the  lots.  Tbe  judge 
granted  an  Interlocutory  injunction,  as 
prayed  for,  and  Myers  excepted.  Either 
of  tbe  lots  is  worth  more  than  the  amount 
of  tbe  mortgage  debt  which  la  sought  to 
be  collected  by  Myers.  Besides  the  prayer 
for  injunction,  the  bill  prayed  that  Laura 
V.  may  be  required  to  elect  and  choose 
which  of  the  lots  she  will  take  and  receive 
as  hershare  of  the  land,  and  that  Pierce 
may  recover  the  other  lot  as  the  share  or 
interest  of  E.  B.  Brown  in  the  lands  of  his 
fatlier's  estate,  with  rente  and  profits 
therefor;  and  that  the  mortgage  S.  fa.  of 
Myers  may  be  allowed  to  proceed  only 
against  the  lot  decreed  to  belong  to  Lau- 
ra V.  Process  was  prayed  against  E.  B., 
Laura  V..  and  Myers. 

1.  For  three  reasons  the  Judge  erred  in 
granting  the  Injunction  complained  of  as 
to  Myers.  The  administration  of  the 
land  by  tbe  executrix  under  an  order  of 
tbe  court  of  onlinary,  granted  before  any 
of  the  mortgagefl  came  into  existence,  cut 
oft  the  title  of  the  devisees,  and  defeated 
the  mortgage  given  by  E.  B.  Brown,  one 
of  these  devisees,  upon  his  undivided  in- 
terest. The  executrix  administered  the 
land  as  the  property  of  her  testator.  The 
purcbasera  at  her  sale  succeeded  to  bis 
title,  not  to  that  of  the  devisees.  McDan- 
iel  v.  Edwards,  56  Ga.  444. 

2.  The  mortgaice  to  Pierce  ft  Little  was 
no  lien  upon  the  decree.  The  decree  be- 
longed '  in  part  to  E.  B.  Brown  as  a  cred- 
itor of  hia  fa  ther'a  estate.  His  interest  in 
the  land  before  It  was  administered  was 
as  a  devisee  under  hia  father's  will.  These 
two  pieces  of  property  were  altogether 
separate  and  distinct.  The  decree  was 
negotiable  by  aaaignment,  (Code,  §§  2776, 
4217,)  and  be  did  aasign  bis  interest  in 
it  before  the  land  was  administered. 
This  interest  became  the  property  of  bis 
sister,  Laura  V.,  by  purchase ;  and  whether 
tbe  land  was  paid  for  at  the  sale  made  by 
the  executrix  with  the  decree  or  with 
money  makes  no  diRerence.  In  either  case 
It  became  the  property  of  the  purchasers. 
E.  B.  Brown,  having  before  that  time 
parted  with  his  interest  in  the  decree,  bad 
no  interest  in  the  purchase  of  the  land. 
But  even  if  the  land  bad  not  been  admin- 
istered by  tbe  executrix.  Pierce  would 
have  bad  no  interest  in  the  partlcularlots, 
3  and  7,  now  In  controversy,  except  what 
he  acquired  by  hia  purchase  at  the  sher- 
iff's sale  under  his  mortgage  foreclosure. 
Me  would  not  have  been  the  owner  of 
either  of  these  lots,  but  merely  of  one- 
ninth,  or  at  moat  one-eighth,  of  each  of 


them.  To  this  Interest  be  would  have 
bad  a  legal  title,  and  could  ha  re  asserted 
it  by  claim  at  law  against  the  mortgage 
execution  of  Myers,  and  would  have  no 
need  tor  an  injunction  restraining  him 
from  selling.  He  took  -no  meaaurea  be- 
fore foreclosing  hia  mortgage  to  concen- 
trate it  upon  these  two  lots,  but  fore- 
closed it  as  a  lien  upon  an  undivided  in- 
terest In  the  whole  tract,  and  tlierefore  hie 
purchase  at  the  foreclosure  sale  Invested 
him  with  no  exclusive  title  to  any  partic- 
ular part  of  tbe  tract,  but  wltb  an  undi- 
vided interest,  if  any  at  all,  in  the  whole. 
In  this  case  he  comes  to  assert  his  rights 
as  owner,  not  as  mortgagee.  He  stands 
upon  his  title  as  a  purchaser  at  the  mort- 
gage sale.  Consequently  be  has  only 
such  rights  as  any  other  person  would 
have  had  who  might  have  purchased  at 
that  sale  tbe  same  property  or  interest 
which  he  purchased. 

3.  But  suppose  one  of  the  two  lota  em- 
braced in  the  mortgage  to  Myers  doea  in 
equity  belong  to  Pierce,  the  legal  title  to 
them  both  la  in  Laura  V.  Brown,  and 
waa  at  the  time  she  mortgaged  them  to 
Myers  as  security  for  her  debt.  There  is 
no  suggestion  that  Myera  had  any  notice 
of  Plerce'a  equity,  and  it  la  admitted  that 
one  of  the  lots  belongs  to  his  mortgagor. 
Why,  then,  should  he  be  restrained  from 
selling  one  of  them,  at  leaat?  And  it  is  al- 
leged that  either  of  them  is  of  sufficient 
value  to  pay  off  hia  mortgage.  Why, 
then,  ahould  he  not  go  on,  and  aell  one  of 
them,  and  obtain  satisfaction?  Why 
delay  blm  until  hia  debtor  electa  which  of 
the  lots  she  will  take?  Why  not  allow 
Myera  to  elect  which  i>ne  he  will  sell?  He 
has  a  legal  lien  upon  both,  and  surely,  if 
an  election  is  to  be  made,  be  is  the  proper 
party  to  make  it;  and  doubtless  he  will 
make  it  by  offering  one  of  the  lots  first, 
when  they  are  brought  to  sale  under  his 
mortgage.  If  one  of  them  should  prove 
sufficient  to  discharge  bis  demand,  he  will 
have  no  right  to  sell  the  other,  and  there 
can  be  no  presumption  that  he  would  at- 
tempt to  sell  it  needlessly.  Any  one  of  the 
three  reasons  which  we  have  assisrned 
would  be  decisive  against  putting  Myers 
under  any  injunction.  Let  him  proceed 
to  obtain  satisfaction  of  bis  mortgage 
debt  according  to  law.  Judgment  re- 
versed. 

"^~~~  (86  Ga.  652) 

Sutton  v.  Gunn. 
(Supreme  Comt  of  Oeorgta.    Keb.  98,  1891.) 

AXTAOHMBNT— QeNKBAI.  JUBOBraNT— JuRT  TbIAI,- 

Plbadiko — Pailcrb  to  Defend. 

1.  The  plaintiff  in  attachment  for  purchase 
money  may  entitle  himself  to  a  general  judgment 
against  the  defendant  by  giving  notice,  as  pre- 
scribed In  sestion  3309  of  the  Code. 

2.  The  city  court  of  Maoon,  being  Invested 
by  statute  with  power  to  bear,  determine,  and 
pve  judgment  in  all  civil  cases  of  which  it  hat 
jurisdiction,  unless  a  trial  by  jury  is  demanded 
a  jndgment  rendered  by  the  judge  without  a  jnr] 
in  an  attachment  case,  though  the  foundation  o 
the  attachment  be  a  conditionul  note,  is  valii 
where  due  notice  has  been  given  of  the  proceed 
Ings,  and  there  Is  no  appearance,  plea,  or  demand 
for  a  jury  trial.  Although  the  letter  of  the  stal 
ute  requires  the  demand  to  be  made  on  the  fir;> 
day  of  the  term  to  which  the  case  is  returnable 
this  does  not  bind  the  defendant  to  make  the  dr 


Digitized  by 


Google 


980 


SOUTHEASTERN"  BEPORTER,  Vol.  12. 


(Q.. 


mand  before  he  la  served  wtth  notice,  bat  be  will 
be  allowed  to  make  it  afterwards,  where  the  ob- 
teot  is  to  obtain  a  general  Judgment  against  him. 
(a)  Demand  as  a  condition  of  trial  by  ]nry  is 
sonstitntlonal. 

8.  Process  need  not  be  annexed  to  a  declara- 
tion in  attactunent;  notice,  as  required  by  the 
statute,  will  suffice. 

4.  The  declaration  is  In  time  if  filed  on  the 
last  day  of  thti  first  term. 

5.  Illiteracy  of  a  defendant  in  attachment  Is 
vo  excuse  for  not  knowing  the  contents  of  a  writ- 
ten notice  and  making  defense  in  due  time. 

(SyUabus  by  the  Court.) 

Error  trom  city  court  of  Macon;  Habrib, 
Judge. 

H.  F.  Stt-ohecker,  tor  plaintiff  in  error. 
Hardeman  dk  Nottingham,  for  defendant 
)n  error. 

Bleckley.C.  J.  1.  The  law  of  attachment 
for  purchase  money  is  tfie  aame  aa  the 
general  law  of  attachment,  except  in  cer- 
tain particulars, — such  as  the  grounds  up- 
on which  the  writ  is  issued,  and  the  prop> 
erty  on  which  it  is  to  be  levied.  Code,  § 
8296.  That  a  general  Judgment  can  be  re- 
covered in  such  a  case,  where  there  Is  rol- 
ontary  appearance  by  the  defendant,  fol- 
lowed by  pleading.  Is  held  in  Joseph  ▼. 
Stein,  52  Ga.  382.  Also  where  the  prop- 
erty has  been  replevied.  Oamp  v.  Cabn, 
63  Qa.  568.  In  the  present  case  there  was 
neither,  appearance  nor  replevy,  but  there 
was  written  notice  given  more  than  10 
days  before  final  Judgment,  which,  accord- 
ing tosection  8309  o(  theCode,hasthesame 
effect  upon  the  plaintiff's  right  to  a  gen- 
eral Judgment.  It  may  therefore  be 
affirmed  that  the  plaintiff  In  an  attach- 
ment tor  purchase  money  may,  by  giv- 
ing the  defendant  the  notice  prescribed  In 
the  Code,  obtain  a  general  Judgment  for 
the  amount  of  his  debt. 

2.  The  Judgment  was  rendered  by  the 
city  court  of '  Macon  without  a  Jury. 
There  could  be  no  question  of  the  power 
to  do  this  if  the  contract  declared  upon 
was  an  unconditional  contract  In  writ- 
ing. Const,  art.  6,  §  4,  par.  7;  Code.  9 
6145;  Jnchter  v.  Boebm,  63  Ga.  71;  Dor- 
tic  V.  Lock  wood,  61  Ga.  293.  As  to  other 
contracts,  the  power  depends  upon  the 
statute  creating  the  city  court  of  Macon 
and  the  application  of  that  statute  to  a 
case  like  this.  It  declares  that  "the  Judge 
of  said  city  court  shall  have  power  and  au- 
thority to  determine  all  civil  causes  of 
which  the  said  court  has  Jurisdiction,  and 
to  give  Judgment  and  execution  therein: 
provided, always,  that  either  party  In  any 
cause  shall  be  entitled  to  a  trial  by  Jury 
in  said  court  upon  entering  a  demand 
therefor  by  himself  or  his  attorney,  in 
writing,  on  or  before  the  call  of  the  dock- 
et the  first  day  of  the  term  of  said  court 
at  the  term  to  which  the  cause  is  return- 
able, in  all  cases  where  such  party  Is  en- 
titled to  a  trial  by Jnry  under  the  constitu- 
tion and  laws  of  this  state."  Acts  1884-86, 
p.  473.  The  attachment  was  returnable 
to  the  June  term,  but  up  to  that  time  it 
bad  been  served  as  an  attachment  only. 
The  notice  required  as  a  foundation  for 
a  general  Jud.i>;ment  had  not  been  given, 
and  of  course  it  was  not  obligatory  upon 
the  defendants  to  demand  a  trial  by  Jury 
noon  the  firat  day  of  that  term,  ao  tar  as 


any  general  Judgment  to  be  afterward* 
rendered  was  concerned.'  It  may  be  that 
such  a  demand  would  have  been  neces- 
sary to  make  it  incumbent  upon  the  coart 
tosubmitthecase  to  a  Jury  before  rendering 
a  special  Judgment  binding  only  on  tbe 
property  attached.  It  is  obvious  that  tbe 
case,  as  a  complete  proceeding  for  a  gra- 
eral  Judgment,  did  not  exist  till  the  notice 
was  served.  That  service  took  place  on 
August  28th,  and  this  was  only  a  few 
days  before  the  beginning  of  the  second 
term;  that  term  being  fixed  by  law  to 
commence  on  the  first  Monday  In  Septem- 
ber. Were  the  defendants  bound  to  make 
their  demand  for  a  Jnry  on  the  first  day  of 
that  term?  We  think  not.  Ordinary  pro- 
cess from  thecity  court  of  Macon  Is  required 
to  be  served  the  same  length  of  time  aa 
process  from  thesuperiorcourt, — that  is,  IS 
days  before  the  term  to  which  tiiecaae  ts  re- 
turnable. As  to  ordinary  cases,  the  provis- 
ion relative  to  the  time  of  demand  would 
be  reasonable,  and  the  time  afforded  am  pie. 
But  it  cannot  be  held  that  these  defend- 
ants lost  their  right  to  trial  by  Jnry  by 
failure  to  make  a  demand  on  the  first  day 
of  the  September  term.  The  statnte  con- 
tains no  express  provision  tOr  demand 
at  any  time  after  the  first  day  of  a  term. 
It,  however,  Invests  the  conrt  witli 
power  to  try  and  render  Judgment  In  all 
civil  cases,  unless  a  Jury  Is  demanded. 
The  time  for  making  demand  is  fixed  with 
reference  to  ordinary  actions,  but  ts  not 
applicable  to  such  a  case  as  this,  because 
the  notice  was  not  served  prior  to  tlie 
term  to  which  the  case  was  returnable. 
The  provision  as  to  demand,  however, 
is  applicable  to  this  as  well  as.  to  other 
cases.  On  account  of  tbe  special  drcnm- 
stances,  the  rule  of  the  statute  as  to  time 
could  not  and  would  not  be  enforced,  bnt 
that  Is  no  reason  for  dispensing  with  de- 
mand altogether.  Had  a  Jury  berai  de- 
manded, even  at  tbe  time  of  trial,  which 
was  September  24th.  the  demand  coald 
have  been  acceded  to ;  but  there  was  no 
demand  made  at  any  time,  and  for  that 
reason  the  right  to  a  Jury  trial  was  not 
violated.  Tbe  court  was  not  called  on 
for  a  Jury  trial.  Indeed,  no  defense  what- 
ever was  filed.  There  was  no  issue  fur  a 
Jury  to  try.  Nothing  was  to  be  estab- 
lished but  the  truth  of  the  plaintifTs  dec- 
laration. The  case  was  In  default.  Even 
where  a  mode  of  affirmative  waiver  is 
prescribed,  a  trial  by  Jury  may  be  waived  in 
civil  cases  in  other  ways.  "The  elanae  in 
the  constitution,  that  the  right  to  a  Jniy 
trial  iu  civil  cases  may  be  waived  in  the 
manner  to  be  prescribed  by  law,  has  not 
been  regarded  as  precluding  courts  from 
holding  parties  to  have  waived  by  their 
conduct  or  silence  the  right  to  a  ]ni7  trial, 
upon  general  principles  of  law  applicable 
to  the  subject,  although  the  case  is  not 
provided  for  by  any  statute."  Baird  v. 
Mayor,  74  N.Y.  888.  The  statnte  touching 
the  city  court  of  Macon  treats  all  parties 
tu  civil  cases,  whether  plaintitfs  or  defend- 
ants, as  waiving  the  right  unless  tbey  de- 
mand it.  No  affirmative  act  by  a  party 
to  a  pending  cause  is  required  to  set  the 
trying  functions  of  the  court  in  motion. 
but  an  afflrmatiTe  act  is  reqalred  to  pot  a 
Jury  in  motion.    Under  sneh   a  vatea 
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every  party  Is  presnmed  to  deRlre  his  case 
tried  by  the  coavt  If  he  falls  to  signify  that 
be  wishes  a  jury.  Surely  this  Is  ImposinK 
a  very  mild  condition.  It  is  a  reasona- 
ble reffiilation.  Oarrison  ▼.  HolIluM,  2 
Lea,  AS4;  Lawrance  v.  Burni,  86  Pa.  St. 
225;  Foster  r.  Morse,  182  Mass.  854;  Coo- 
ley,  Const.  Lim.  (6th  Kd.)  505.  Much 
more  onerous  terms  mif^ht  be  exacted  by 
statute  without  iufringing  upon  the  con- 
stitutional sacrednesB  of  trial  by  Jury. 
Steam-Boat  Co.  v.  Foster,  5  Qa.  194. 

3.  Neither  by  law  nor  the  course  of  prac- 
tice in  this  state  is  it  needful  to  attach  any 
process  to  a  declaration  in  attachment, 
we  have  never  heard  of  any  such  thing  be- 
ing done.  There  is  no  provision  for  issu- 
ing or  serving  it.  The  due  service  of  no- 
tice Is  all  that  Is  required  in  attachment 
canes  to  subject  the  defendant  to  be  pro- 
ceeded against  for  the  obtainment  of  a 
general  Judgment.    Code,  }  3309. 

4.  The  declaration  must  he  filed  at  the 
first  term.  Such  is  the  requirement  of  the 
statute.  Code,  }  3308.  It  may  be  filed  on 
any  day  within  the  term.  Such  is  the  con- 
struction given  to  a  similar  statute  in  Illi- 
nois. Lawver  v.  Langbans,  85  III.  138. 
We  can  have  no  doubt  that  Sling  on  the 
last  day  of  that  term  was  sufficient. 

5.  The  suggestion  in  the  amended  mo- 
tion that  one  of  the  defendants  had  a 
good  defense,  to- wit,  that  she  signed  the 
note  ns  security  for  her  husband,  and  that, 
being  unable  to  read  the  notice  served  on 
her,  she  was  informed  and  believed  that 
the  case  would  be  for  trial  in  October,  fur- 
nishes no  cause  for  vacating  the  judgment. 
Her  Illiteracy  will  not  excuse  her  from  us- 
ing due  diligence  to  ascertain  correctly  the 
contents  of  the  notice.  Her  misinforma- 
tion.  was  not  caused  by  any  act  or  omis- 
sion of  the  adverse  party,  and  she,  like  all 
other  suitors,  must  abide  by  the  legal  con- 
sequences of  regular  procedure  in  a  pend- 
ing action.  Her  own  negligent  ignorance 
or  mistake  Is  no  ground  of  relief.  Law- 
ton  V.  Branch,  62  Ga.  850.  The  city  court 
did  not  err  in  overruling  the  motion  to  set 
aside  the  Judgment.    Judgment  affirmed. 

•  (86  Qa.  709)  

Baird  et  al.  v.  Brookin. 
{8u-preme  Court  of  Oeorgia.    Feb.  28,  1891.) 

CONSTKDCTION  OP  DBED  —  DBSORIPTIOlt  OV  OBAN- 

TEBS. 

Where  a  deed  conveyed  land  to  A.,  as  tms- 
tee  for  B.  and  her  children,  (B.  having  at  the 
time  of  its  execation  no  cbildren,)  held,  that  the 
children  of  B.,  bom  subseqaentiy  to  the  exeon- 
tion  of  this  deed,  took  no  Interest  thereunder. 
{SyUainu  by  the  Court.) 

Error  from  superior  court,  Bibb  coun- 
ty; Mii.LKR,  Judge. 

TV.  Af.  Wimberly  and  Bacon  A  Rather- 
ford,  for  plaintiffs  In  error.  Depa  u  &  Bart- 
lett  and  B.  W.  Patterson,  for  defendant  In 
error. 

Ldhpkin,  J.  Maria  E.  SblTem,  by  a 
deed  dated  December  18, 1862,  in  consider- 
ation of  $2,000.  conveyed  certain  land  to 
Charles  H.  Baird,  trustee  for  Josephine 
Baird  and  ber  cbildren,  "to  have  and  to 
hold  *  *  *  to  the  only  proper  use, 
benefit,  and  behoof  of  him,  the  said  Charles 
H.  Baird,  In  special  trust  tor  the  sole  and 


separate  use  of  Josephine  Baird  and  her 
children,  his  heirs,  executors,  etc.,  in  fee- 
simple."  At  the  time  this  deed  was  exe- 
cuted no  children  had  ever  been  born  to 
Mrs.  Baird,  but  since  then  she  has  become 
th6  mother  nf  several  children.  This  case 
was  submitted  to  the  Judge  below  upon  a 
construction  of  this  Instrument,  the 
question  being  whether  or  not  these  chil- 
dren of  Mrs.  Baird,  bom  after  the  execu- 
tion of  the  deed,  took  any  interest  there- 
under in  the  property.  The  court  below 
held  that  they  did  not,  and  in  accordance 
with  this  opinion  directed  a  verdict  for  the 
defendant.  It  is  conceded  that,  if  the 
court's  construction  of  the  deed  was 
right,  the  verdict  was  proper;  otherwise 
It  was  not.  We  are  of  the  opinion  that 
the  ruling  of  the  court  was  correct.  This 
court  has  already  decided.  In  the  case  of 
Lofton  V.  Murchison,  80  Ga.  891,  7  S.  E. 
Rep.  822,  that  "a  will,  made  and  probated 
In  the  year  1S47,  by  which  the  testator  de- 
vised to  bis  dausrhter  certain  land, '  to  her 
and  her  children,  free  from  the  disposi- 
tion of  any  future  husband,' (the  daughter 
then  having  no  children,)  conveyed  to  her 
an  absolute  fee;  and  children  bom  to  her 
after  the  testator's  death  took  no  estate 
under  the  will  by  way  of  remainder  or 
otherwise. "  The  case  of  Wiley  v.  Smith, 
8  Ga.  561,  was  one  where  a  testator  do- 
vised  property  to  his  executors,  in  trust 
tor  bis  son,  William  Brantley,  and  his  chil- 
dren, (William  at  the  time  having  no  chil- 
dren,} with  devise  over  to  the  heirs 
named  in  bis  will  upon  William  dying 
without  having  a  child  or  children;  and 
it  was  held  that  William  took  an  estate 
tali,  with  remainder  to  the  heirs  named  in 
the  will,  and  this,  of  course,  under -our 
statute,  made  a  fee-simple  In  William,  the 
first  taker.  A  devise  to  "A.'s  children, 
their  heirs  and  assigns  forever, "  vests  the 
title  to  those  in  esse  at  the  death  of  the 
testator.  Wood  v.  McGuIre,  15  Ga.  208. 
Upon  a  deed  conveying  land  to  Mills,  trus- 
tee for  Mrs.  Mills  and  her  cbildren,  in  fee- 
simple.  It  was  held  that  Mrs.  Mills  and  her 
children  then  in  life  took  the  land  as  tenants 
in  common,  and  that  It  did  not  go  to  her 
dnring  her  life,  with  remainder  to  her  chil- 
dren. Loyless  v.  Blackshear,  43  Ga.  827. 
Where  a  deed  was  made  by  A.,  convoying 
property  to  the  heirs  of  B.,  (the  latter 
theu  having  three  cbildren  /o  esse,)  the  ti- 
tle passed  to  those  three  children,  and  aft- 
er-born children  of  B.  took  no  interest. 
Tharp  v.  Tarbrough,  79  Ga.  882,4  8.  B. 
Rep.  915.  The  case  of  Estill  v.  Beers,  82 
Ga.  612,  0  S.  E.  Rep.  696,  was  one  in  whicb 
a  deed  from  Gacaway  B.  Lamar  conveyed 
property  to  G.  de  Kosset  Lamar,  In  trust 
for  himself  and  his  three  sisters,  (naming 
them.)  the  portions  of  the  sisters  to  be 
settled  upon  them,  so  as  not  to  be  re- 
sponsible for  the  debts  of  any  husband 
they  might  have, "  but  tor  the  sole  use, 
benefit,  and  advantage  of  each  of  these 
sisters  and  their  child  or  cbildren. "  At 
the  date  of  this  deed  one  of  the  sisters 
had  one  child,  and  the  others  had  none. 
In  that  case  the  precise  point  ruled  was 
that  the  child  In  existence  when  the  deed 
wan  made  took  an  Interest,  as  tenant  in 
commou,  with  his  mother;  but  Chief  Jus- 
tice Blecklet  also  remarked  that  "tb« 
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daufffaters  who  bad  no  child  or  children 
took  an  estate  Beverally  to  themselves  in 
fee-simple."  While  this  remark  was  obi- 
ter, it  shows  the  bent  ot  the  court's  mind 
at  the  time,  and  is  now  adopted  as  sound 
law.  The  head-note  in  thnt  case  is  mani- 
festly incorrect,  as  even  a  casaal  reading 
of  the  case  will  show.  In  addition  to 
what  it  contains,  it  should  also  be  made  to 
recite  Ihat  the  conveyance  was  to  G.  de 
Bosset  Lamar,  in  trust  for  himself  and 
bis  three  sisters,  and,  as  to  the  latter,  for 
the  sole  use,  etc.,  "of  them  and  their  child 
or  children  "  In  Wild's  Case,  6  Coke,  166, 
the  second  head-note  is  as  follows:  "A 
devise  to  B.  and  to  bis  children  or  issues, 
B.  baving  no  issue  at  the  time  of  the  de- 
vise, is  an  estate  tail;  otherwise  when  he 
has  lf>Bue  at  the  time;"  and  these  com- 
ments are  made  thereon;  "And  therefore 
this  difference  was  resolved  tor  good  law: 
that  if  A.  devise  his  lands  to  B.  and  to 
his  children  or  Issues,  and  be  hatb  not 
any  issue  at  the  time  of  the  devise,  that 
the  same  is  an  estate  tail;  for  the  intent 
of  the  devisor  is  manifest  and  certain  that 
bis  chll'iren  or  Issues  should  take,  and  as 
inime<llate  devisees  they  cannot  take,  be- 
cause tbey  are  not  in  renim  natura,  and 
by  way  of  remainder  they  cannot  take, 
for  that  was  not  his  intent,  for  the  gilt  Is 
immediate,  therefore  there  such  words 
shall  be  taken  as  words  of  limitation, 
sciJ.,  as  much  as  children  or  Issues  of  bis 
body,  for  every  child  or  issue  ought  to  be 
of  the  body;  and  therewith  a>;rees  a  case, 
Trin.  4  Ella.,  reported  by  Serjeant  Bend- 
LoicR,  where  the  case  was  that  one  de- 
vised land  to  husband  and  wife, 'and  to 
the  men  children  of  their  bodies  l>eKotten,' 
and  it  dhl  not  appear  in  the  case  that  they 
bad  any  issue  male  at  the  time  of  the  de- 
vise; and  therefore  it  was  adjudged  that 
they  had  an  estate-tail  to  them  and  the 
heirs  males  of  their  bodies;  but  if  a  man 
devises  land  to  A.  and  to  his  children  or 
issue,  and  tbey  then  have  issue  of  their 
bodies,  there  his  express  intent  may  take 
effect,  according  to  the  rule  of  the  com- 
mon law, .and  no  manifest  and  certain  in- 
tent appears  in  the  will  to  the  contrary." 
Following  Wild's  Case,  and  citing  it  as 
authority,  is  the  case  of  Byng  v.  Byng, 
10  H.  L.  Cas.  17U,  where  it  was  held  that 
"  when  there  is  a  devise  of  land  to  A.  B. 
and  his  children, and  at  the  time  of  the  de- 
vise he  has  no  child,  the  word  'children '  is 
prima  facie  a  word  of  limitation,  and  the 
first  taker  shall  have  an  estate  tail."  In 
this  case  concurring  opinions  were  deliv- 
ered by  Lord  Chancellor  Westbcrt  end 
Lords  Cranworth  and  Kinosdown,  all 
upholding  the  rule  in  Wild's  Case,  and  re- 
affirming the  doctrine  therein  stated,  as 
expressed  above.  See,  also,  Sweetapple 
V.  Biudon,  2  Vem.  586. 

The  learned  counsel  who  so  ably  argued 
this  case  for  the  plaintiff  in  error  under- 
took to  take  it  out  of  the  rule  In  Wild's 
Case  on  three  grounds:  (1)  Because  the  in- 
strument now  under  consideration  is  a 
deed,  and  not  a  will,  and  for  this  reason 
a  different  rule  ot  construction  should  be 
applied ;  (2)  because  in  the  deed  from  Mrs. 
Shivers  a  trustee  is  appointed,  and  tbe 
conveyance  made  to  him,  instead  of  Mrs. 
Baird  and  ber  cblldreu  directly,  wbereby 


tbe  estate  might  be  preserved  till  children 
should  be  bom;  and  (^  because,  as  he 
argued.  It  was  a  reasonable  inference, from 
the  terms  of  the  deed  itself,  that  tbe  maker 
intended  to  include  in  its  benefits  tbe  after- 
born  children  of  Mrs.  Baird.  Taking  these 
propositions  in  their  order,  we  will  f  "^t 
discuss  whether  or  not  it  makes  any  differ- 
ence that  the  paper  in  question  is  a  deed 
instead  of  a  will.  Under  our  system  we 
do  not  think  this  fact  should  vary  tbe 
rule  of  construction.  In  tbe  several  chap- 
ters of  our  Code  relating  to  the  creation  ot 
estates,  it  '  seems  immaterial  whether 
those  estates  are  made  by  will  or  by  deed. 
I  refer  especially  to  section  2250,  which 
treats  of  gifts  or  grants  such  as  would, 
under  the  common  law,  create  estates  tail, 
without  making  any  distinction  as  to 
whether  such  estates  are  created  by  deed 
or  will.  It  is  true  that  tbe  deed  before  aa 
was  made  a  short  time  before  tbe  Code 
went  into  effect,  but  our  understandiug 
is  that  many  of  the  various  sectioas  uf 
the  Code  in  the  chapters  above  referred  to 
simply  embody  the  spirit  of  our  law  as  it 
was  understood  and  enforced  before  tbe 
adoption  of  the  Code.  In  support  of  thia, 
I  quote  from  the  opinion  of  Chief  Justice 
Lumpkin  in  Shumate  v.  Williams,  81  Oa. 
249:  "The  presumption  is  a  fair  one  that 
the  Code  correctly  renders  tbe  substance 
of  all  statutes  then  [that  is,  at  the  time  of 
its  ailopition]  in  force,  except  where  modi- 
fication plainly  appears.  It  would  be  mak- 
ing a  too  limited  use  of  this  great  book  to 
consult  it  only  for  the  present  state  ot  the 
law,  overlooking  the  fact  that,  wbUe  it 
introduces  numerous  changes,  it  is  mainly 
a  declaratory  exposition,  in  a  concise  and 
systematic  form,  ot  the  body  ot  laws, 
common  and  statute,  which  the  codifiers 
found  already  established.  One  ot  its 
prime  objects  was  to  clear  up  obscurities 
and  resolve  doubts.  It  speaks  to  us  of 
tbe  past,  as  well  as  of  the  present  and 
future;  not.  It  is  true,  in  the  same  impera- 
tive voice,  but  with  that  mitigated  au- 
thority which  belong:s  to  leg:islatlve  inter- 
pretation, led  and  directed,  in  this  in- 
stance, by  the  professional  ability  both  of 
the  codifiers  themselves  and  of  the  com- 
mittee of  lawyers  who,  after  scrutinising 
their  work,  approved  and  recommended 
its  adoption. "  Another  view  of  this  ques- 
tion may  be  submitted.  Children  and 
grandchildren  being  tbe  natural  objects  ot 
a  testator's  affections,  it  is  to  be  supposed 
that  in  the  making  of  his  will  he  usually 
bears  them  in  mind,  and  desires  them  to 
share  in  and  enjoy  bis  bounty.  This  Is 
manifest  from  the  large  number  ot  wills 
providing,  in  one  way  and  another,  for  the 
testator's  descendants.  Deeds  are  con- 
tracts, in  the  making  of  which  both  con- 
tracting parties  are  supposed  to  take  care 
of  themselves;  and  where  a  grantee  in- 
tends to  contract  for  the  benefit  of  his 
children  as  well  as  of  himself,  having  the 
same  natural  desire  in  their  behalf  as  in 
case  of  a  testator  making  a  will,  and  be- 
ihg  a  party  to  the  Instrument,  he  has  tbe 
opportunity  to  secure  tbe  end  desired  by 
having  the  deed  speak  Its  real  purpose 
plainly  and  unmistakably.  It  would  seem, 
then,  that  no  rule  more  favorable  to  tbe 
interests  ot  children  ought  to  be  allowed 
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tn  the  one  case  than  In  theother.  Wehave 
seen  what  constrnction  has  been  anlfornily 
put  upon  wills  containing  langnage  like 
that  in  the  deed  before  us;  and,  on  gen- 
eral principles,  we  can  see  no  good  rea- 
son why  Boch  deeds  should  not  be  similar- 
ly treated.  Indeed,  it  will  be  observed 
that  In  several  of  the  cases  above  cited  the 
instruineats  construed  were  deeds,  and 
yet  no  distinction  was  made  in  any  of 
them  because  the  paper  under  considera- 
tion was  a  deed,  and  not  a  will.  In  the 
second  place,  we  do  not  see  that  the  Inter- 
ppsitiou  of  a  trnstee  should  change  the 
rule.  In  the  cases  above  cited  from  3  Ga., 
43Qa..  and  82  Ga.,  and  9S.  £.  Rep.,  the 
titles  were  put  in  trustees.  The  Instru- 
ments construed  in  all  these  cases  were 
made  prior  to  the  passage  of  the  act  of 
1866.  known  as  the  "  Woman's  Law,"  by 
which  the  property  of  married  women 
was  vested  In  them  as  their  separate  es- 
tates. In  the  case  cited  from  4^  Ga.  it  is 
fair  to  presume,  and  In  that  cited  from  82 
Ga.aiidSS.E.  Rep.lt  plainly  appears,  that 
the  conveyance  of  the  property  to  a  trus- 
tee was  for  the  purpose  of  protecting  it 
from  the  marital  rights  of  the  husband. 
The  deed  now  under  consideration  was 
made  in  IS62,  and  It  Is  quite  as  reasonable 
to  conclude  that  the  conveyance  was 
made  to  a  trustee  In  ordor  to  protect  the 
property  from  the  marital  rights  of  Mrs. 
Balrd's  husbar.d,  as  that  this  was  done 
to  preserve  the  estate  fur  the  benefit  of 
children  yet  to  be  bom;  and,  this  being 
true,  the  presence  of  the  trustee  in  the 
deed  may  as  well  be  accounted  for  upon 
the  on|e  theory  as  the  other.  As  Chief 
Justice  Blbcklet  remarked,  discussing 
another  question.  In  the  case  above  cited 
from  80  Ga.,  7  S.  E.  Rep.:  "When  a  third 
thing  is  equally  compatible  with  either 
of  two  others  it  affords  no  reason  for 
inferring  one  of  the  two  rather  thau  the 
other."  Hence,  we  conclude  that  a  deed, 
of  this  kind  should  be  treated  and  con- 
strued exactly  as  if  no  trustee  had  been 
Interposed,  and  the  decisions  of  this  court 
to  which  we  have  above  referred  seem  to 
Instlfy  this  conclusion.  In  the  last  place. 
In  reference  ta  the  well-settled  doctrine 
that  all  rules  of  construction  should  yield 
to  the  maiiirent  intention  of  the  maker, 
this  should  only  be  done  when  such  inten- 
tion may  be  plainly  and  easily  gathered 
from  the  Instrument  Itself.  An  examina- 
tion of  the  cases  In  which  the  courts  have 
sought  to  folio w  the  intention  of  the  mak- 
er of  an  instrument  without  resorting  to 
roles  of  construction,  will  show  that  In 
almost  every  instance  there  were  superadd- 
ed words  which  plainly  indicated  what 
the  intention  was.  In  the  case  of  Toole  v. 
Perry.  80  Ga.  681,  7  S.  E.  Rep.  118,  cited  by 
counsel  for  the  plaintiff  In  error.  It  was 
held  that  a  devise  to  the  testator's  daugh- 
ters and  their  children  would  not  only 
Include  children  in  life  at  the  death  of  the 
testator,  but  also  others  bom  after  his 
death  by  the  daughter's  first  huHband, 
and  others  still  by  a  second  husband, 
whom  she  married  after  the  testator's 
death.  But  Justice  Blandfokd,  in  deliv- 
ering the  opinion,  said  distinctly  that  this 
conclusion  was  reached  by  the  court  be- 
cause from  the  language  used  In  the  will 


Itself  It  must  have  been  the  intention  of 
the  testator  to  Include  all  the  children  of 
bis  daughters,  no  matter  when  they  might 
be  bom ;  and  this  statement  Is  based  up- 
on the  fact  that  In  this  particular  will  the 
testator  referred  to  the  present  or  any 
future  husbands  of  his  daughters,  and  de- 
clared that  the  husbands  of  those  under 
coverture  when  the  will  took  effect  should 
be  the  trustees,  respectively,  of  the  por- 
tions given  to  their  wives  and  children.  In 
the  cases  of  Brady  v.  Walters,  55  Ga.  25, 
and  Boyd  v.  England,  56  Oa.598,  the  deeds 
contained  the  words,  "children  born  and 
to  be  bom,"  and,  of  course.  In  these  cases 
the  Intention  was  clear,  because  it  was 
plainly  expressed.  So  in  the  Chess  Carley 
Co.  V.  Purtell.  74  Ga.  467,  this  court  held 
that  the  words  "her  present  heirs"  mani- 
festly meant  the  children  of  Mrs.  Purtell 
then  living,  and  ruled  tlie  case  on  the  Idea 
that  the  Intention  was  plain.  In  the 
deed  from  Mrs.  Shivers  there  were  no  su- 
peradded words  or  other  expressions  to 
take  the  case  out  of  the  rule  in  WUd'sCase. 
It  Is  simply  a  plain  deed,  in  the  usual  form 
of  such  deeds,  and  no  more,  with  nothing 
In  the  context  outside  of  the  conveying 
clauses  to  aid  In  arriving  at  the  Intention 
of  the  paper.  We  think  It  has  been  clearly 
shown  that  if  this  paper  was  a  will  there 
would  be  no  question  at  all  as  to  the  pro- 
priety of  applying  the  rule  stated ;  and,  as 
we  have  undertaken  to  show  that  the 
same  rule  should  be  applied  to  both  wills 
and  deeds,  It  follows  that  the  children  of 
Mrs.  Balrd,  born  subsequently  to  the  exe- 
cution of  this  deed,  could  take  tnitMnt 
thereunder,  but  the  fee  was  absolutely 
vested  in  the  first  taker.  The  Judgment 
of  the  court  below  to  therefore  affirmed. 


(108  N.  0.  304) 

DtTBBAU  &  N.  R.  Co.  y.  Nobtb  Carolina 
R.  Co.  et  al. 

{Supreme  Court  of  North  CofroUna.    March  lOL 
1891.) 

BicrasiiT  Doiunt  —  Dismissal  or  PROcnoixa^— 
Restitutioh  or  IlInd-Ownbb. 
Though  a  Judgment  dismissing  proceedings 
to  condemn  lantl  for  a  railroad  right  of  way  u 
affirmed  on  appeal,  defendant  is  not  entitled 
thereupon  to  a  writ  of  restitution  of  the  land, 
where  plaintiff  was  in  possession  'of  It  at  the  time 
the  proceedings  were  begun,  onder  a  grant  from 
a  town,  and  not  by  virtue  of  any  process  of  the 
court. 

Appeal  from  superior  court,  Durham 
county:  T.  B.  Womack,  Judge. 

This  case  was  before  this  court  by  a 
former  appeal,  (Durham,  etc.,  R.  Co.  v. 
Richmond,  etc.,  R.  Co..  106  N.  C.  16,  10  S. 
E.  Rep.  1041,)  and  In  that  appeal  the  judg- 
ment of  the  court  below  dismissing  the 
proceeding  was  affirmed.  Thereupon  the 
judgment  of  this  court  was  certified  to  the 
superior  court.  Afterwards,  In  the  latter 
court,  the  defendants  insisted  that  they 
were  entitled  to  be  put  In  possession  of 
the  land  which  the  plaintiff  had  sought 
by  the  proceeding  to  condemn  <»  right 
of  way  for  Its  purposes,  and  to  that  end 
they  moved  that  a  writ  of  restitution  be 
issued.  The  court  denied  the  motion,  and 
gave  Judgment  as  follows:  "The  opinion 
and  Judgment  of  the  supreme  court  being 
certified  down  affirming   the  former  Judg- 
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ment  of  this  court,  diRmisnlng  this  pro- 
ceedlDKfit  la  ndjadged  that  the  defendants 
recover  of  the  plaintiff  and  Its  surety  the 
coHts  of  this  action,  to  bn  taxed  by  the 
clerk.  The  motion  for  a  writ  of  restitu- 
tion Is  refused,  and  from  the  refusal  to  al- 
low the  motion  tor  writ  of  restitution  the 
defendants  appeal, to  the  supreme  court." 
The  following  Is  so  much  of  the  case  set- 
tled on  appeal  as  need  he  reported:  "It 
appearing  that  the  defendants  were  not 
In  possession  of  the  land  in  controversy 
when  this  action  was  Instituted;  that  the 
plaintiff  did  not  enter  Into  possession  of 
said  land  under  any  process  of  the  court, 
bbt  under  a  grant  ft'oni  the  town  of  Dur- 
ham; and  that  the  defendants  have  been 
enjoined  from  entering  upon  and  talcing 
posstssion  of  said  land, — the  motion  of 
the  defendants  was  refused,  and  Judgment 
rendered  as  appears  in  the  record." 

D.  Scbenck,  J.  W.  Ornham,  W.  A.  Oatb- 
lie.  and  F.  H.  Bnshee,  for  appellants. 
BtttchelorA  Devenux  and  W.  W.  Fuller, 
for  appellee. 

Mbrhimon,  C.  J.,  (after  stating  the  facts 
as  above.)  Generally  the  writ  of  restitu- 
tion lies  in  favor  of  a  party  after  a  judg- 
ment or  order  of  the  court\  under  and  In 
pursunuce  of  which  be  has  been  put  out 
of  possesHlon  of  property,  has  been  re- 
versed, set  aside,  or  adjudged  void,  to  re- 
store him  to  tlie  possession  of  which  he 
nad  been  so  deprived.  The  law  will  not 
allow  its  process  granted  and  enforced  er- 
roneously, by  improvidence,  mistake,  or 
abuse,  to  work  injury  to  a  party.  It  will 
always  and  prouiptly.  In  appropriate 
cases,  restore  the  party  prejudiced  by  it* 
process  to  the  like  posHesHlon,  plight,  and 
condition  as  he  had  at  the  time  the  same 
was  executed,  as  uearly  and  as  complete- 
ly as  practicable.  The  court  seeks  and  is 
anxious  to  do  Justice,  and  as  well  to  pre- 
serve its  own, integrity  and  honor.  Hence 
It  Is  said  thai,  "if  u  Judgment  be  reversed, 
the  party  shall  be  restored  to  all  that  he 
has  lost  by  occasion  of  the  Judgment, 
and  a  writ  of  restitution  shall  be  award- 
ed." Perrj-  v.  Tupper,  70  N.  C.  638; 
Lytic  V.  Lytle,  94  N.  C.  622;  Tldd,  Pr. 
11X6:  Sympson  v.  Juxon,  Cro.  Jac.  699; 
Rolle,  Abr.  778.  But  here  it  does  not  ap- 
pear that  the  defendants  were  put  out 
of  possession  or  prejudiced  by  the  pro- 
cess of  the  court.  On  the  contrary,  the 
court  finds  that  they  were  not  in  posses- 
sion of  the  land  in  question  when  the  pro- 
ceeding began,  and  that  the  plaintiff  did 
not  obtain  poHsession  of  the  same  by  vir- 
tue of  the  court's  process,  but  in  an  entire- 
ly different  way,  with  which  the  court  had 
no  connection  whatever.  Besides,  it  ap- 
pears from  the  record  of  the  proceedings 
that  at  the  time  the  same  began  the  plain- 
tiff was  in  possession  of  the  land,  and  al- 
leged its  right  to  have  such  possession. 
The  defendants  denied  such  right,  and  al- 
leged that  such  possession  was  wrongful, 
ind  that  they  owned  the  land,  and  were 
entitled  to  possession  thereof.  Obvious- 
ly, tbe^e  ailegatious  raised  questions  to  be 
litigated,  but,  as  it  turned  out,  not  in  this 
proceeding,  because  It  cuuld  not  be  sus- 
tained. But  it  thus  appears  that  the  de- 
Tendants  were  not  put  out  of  nor  was  the 


plaintiff  put  in  possession  of  the  land  by 
the  Judgment,  order,  or  process  of  the 
court.  The  defendants  were  left  free  to 
enforce  their  rights  to  the  land,  and  the 
possession  thereof,  in  any  lawful  way.  As 
they  were  not  put  out  of  possession  by 
the  process  of  the  court,  and  the  plain  tin 
was  so  In  possession  alleging  and  claim- 
ing the  same  to  be  rightful,  it  would  not 
only  be  Irregular,  but  violative  of  com- 
mon right,  to  grant  a  writ  of  restitution 
upon  simple  motion,  an<l  without  allow- 
ing the  plaintiff  to  litigate  its  rlKht  In 
some  appropriate  way  prescribed  by  law. 
A  writ  so  granted  would  not  be  a  writ  of 
restitution.    Judgment  affirmed. 

— -^—        a<»  N.  c.  MO 

Hopkins  et  a/,  v.  Bowers  et  al. 

(Sumreme  Court  of  North  Carolina.     March  iO, 
1881.) 

WrrHMS— TRAirai.cnoic  wrrs  Dsububst. 
Where,  in  an  action  to  reoover  land  of  a 
decedent  by  persons  claiming  to  be  his  beirs  at 
law,  defenaants,  bis  alleged  wife  and  children, 
are  introduoed  for  the  sole  purpose  of  showing  to 
the  jury  thut  they  are  of  ne^ro  blood,  and  hence 
that  the  union  was  meretricioiis,  and  Ibe  children 
illegitimate,  this  does  not  render  the  womac  com- 
petent to  testify  as  to  her  marriage  to  deceased, 
and  other  transaction*  with  him,  under  Code  N. 
C.  S  fiM,  providing  that,  when  one  claiming  un- 
der a  decedent  is  examined  a*  to  a  tranaacUoa 
with  him,  the  opposite  party  Is  rendered  compe- 
tent to  giveevlaenoe "oonoernlng  the  same  trans- 
action. " 

This  Is  an  action  to  recover  tval  prop- 
erty, tried  before  Armfiki.d,  J.,  at  March 
term,  1890,  of  Orange  su(>erior  court.    The 

Slain  titib  were  the  nephews  of  one  Nash 
looth,  claimtug  to  he  bis  heirs  at  law. 
The  defendants  claim  to  be  his  wlteand  le- 
gitimate children.  The  plaintiffs  Insisted 
that  the  relationship  was  illegitimate,  be- 
cause the  defendant  Ann  Bowers,  the 
mother  of  the  other  defendants,  and  claim- 
lug  to  have  been  the  wife  of  said  Booth, 
was  of  negro  blood  within  the  forbidden 
d^ree.  Code,S12S4.  With  a  view  of  show- 
ing this  the  pinintifts  Introduced  alltbede- 
fendants,  and  exhibited  them  to  the  Jury, 
to  prove  their  color,  and  called  attention 
to  their  skin,  their  hair,  and  the  like,  bnt 
asked  them  no  questions.  Defendants' 
roansei  then  asked  leave  to  examine  Ann. 
The  plaintiffs  objected,  but  the  court  per- 
mitted her  to  be  sworn  as  a  witness  and 
examined.  Plaintiffs  excepted.  The  wit- 
ness then  testified  that  she  was  married 
to  Nash  Booth  by  a  Justice  of  the  peace, 
and  that  they  bad  lived  together  as  man 
and  wife  12  or  15  years,  and  that  the  otiier 
defendants  were  children  bom  of  that  an- 
ion. The  plaintiffs  again  excepted.  There 
were  sundry  other  exceptions,  which  need 
not  be  stated.  Verdict  and  Judgment  tor 
defendants.    Appeal  by  plaintiffs. 

A.  W.  Orabam,  for  appellants.  Jaa.  S. 
Manulag,  for  appellees. 

Clark,  J.,  (after  atatlnfr  tbe  tlaets  as 
above.)  It  Is  not  necessary  to  consider 
whether  thH  exhibition  of  the  def«iidanta 
to  the  Jury  made  them  witnesses  of  the 
plaiutiffs  so  as  to  entitle  the  defendants* 
counsel  to  have  them  sworn  and  cross-ex- 
amined; for,  conceding  It  to  be  so,  tbe 
only  evidence  given  by  the  exhibition  of 
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the  wttneflB  Ann  to  the  Jary  at  the  In- 
Btance  of  the  plaintlfla  was  88  tohercolor, 
ber  hair,  etc.,  tending  to  show  that  she 
was  uf  mixed  bluod.  This  was  not  evi- 
dence of  any  transaction  or  commnnica- 
tion  between  her  and  the  deceased.  ThoBe 
ttalnRs  existed,  and  would  have  been  the 
same  if  she  had  never  so  much  as  seen 
Nash  Booth,  and  as  to  them  she  was  a 
competent  witness,  unaffected  by  Code,  S 
580:  Norns  v.  Stewart,  i05  N.  C.  455,  lU  8. 
£  Kep.  912;  Bonn  v.  Todd,  107  N.  C.  266, 
11  S.  E.  Kep.  1043.  It  was  therefore  error 
to  allow  ber  counsel  to  examine  her  as  to 
any  transaction  or  cummnnication  wltli 
the  deceased,  under  whom  she  and  the 
other  defendants  claim.  Code,  {  590.  Be- 
sides, by  that  section,  when  the  executor, 
etc.,  or  pertion  deriving  title  or  interest.  Is 
examined  as  to  any  transaction  or  com- 
munication ^vlth  a  person  deceased,  the 
opposite  party  Is  rendered  competent  to 
glveevldeniw  only  "concerning  the  same 
transaction  or  communication."  The 
door  Is  not  open  to  the  opposite  party 
generally,  but  only  as  to  the  particular 
transaction  put  in  evidence.  Sumner  v. 
Candler,  02  N.  C.  634;  ArmHeld  v.  Colrert, 
108  N.  C.  147,  9  S.  E.  Rep.  4«1.  A  fortiori, 
when  the  plaintiff  examines  the  defendant 
as  to  a  matter  not  within  the  Inhibition 
of  section  590,  thedefendant  is  not  thereby 
at  liberty  to  dlsreffard  the  prohibition, 
and  testify  as  to  any  and  all  transactions 
with  the  deceased  as  hereby  giving  evi- 
dence to  prove  her  marriage  to  the  de- 
ceased, ber  living  with  him  as  man  and 
wife,  and  the  paternity  of  the  children,  the 
other  defendants.  This  renders  It  unnec- 
essary to  consider  the  other  exceptlona. 
Error. 

(108  N.  C.  1») 

CoLB  V.  Laws. 

(Supreme  Court  <ff  North  CartMna.    llareh  10, 

1881.) 

MtWBTias  Lioxii»»— iMtrx— Dbisoatioh  of  Au- 

THOBITT. 

Under  Code  N.  C.  (  181S,  which  provides 

that  if  the  register  of  deeds  of  any  county,  with- 
out reasonable  Inquiry  as  to  the  age  of  the  par- 
ties, shall  issue  a  marriage  license  without  the 
consent  of  the  father,  etc. ,  where  either  of  the 
parties  is  under  the  ase  of  18,  he  shall  forfeit  a 
certain  sum,  he  is  liable  to  the  forfeit  where 
such  license  is  issued  by  one  whom  he  has  as- 
sumed to  appoint  a  special  deputy  for  that  par- 
pose,  and  it  is  immaterial  wnether  ttie  deputy 
made  such  Inquiry  or  not. 

Appeal  from  superior  coart,  Orange 
county,  Armfielp,  Judge. 

John  W.  Graham  and  A.  W.Oraham,  tor 
appellant.    John  Manning,  lor  appellee. 

Shepherd,  J.  The  defendant  Is  the  reg- 
ister of  deeds  of  Orange  county,  and  as 
such  Is  charged  with  the  very  Important 
duty  of  issuing  marriage  licenses.  It  Is  to 
be  assumed  that  he  was  elected  to  the  said 
ufllce  in  view  of  his  Intelligence,  discretion, 
and  general  fitness  tor  the  position,  and 
as  to  the  discharge  of  the  particular  duty 
in  question  the  public  have  a  right  to  re- 
quire of  him  the  active  exercise  of  these 
qualities.  The  law  provides  that  he  shall 
maii,^  reasonable  inquiry  as  to  the  age  of 
persons  desiring  a  license  to  marry,  and 
that  if  without  such  reasonable  inquiry. 


be  issues  snch  license  withoat  the  consent 
of  the  father,  etc.,  where  either  of  the  per- 
sona Is  under  the  age  of  18.  he  shall  "for- 
feit and  pay  two  hundred  dollars  to  any 
person  who  shall  sue  for  thesaroe."  Code, 
S  1816.  Did  the  defendant  make  such  rea- 
sonable inquiry  in  the  present  case?  Ac- 
cording to  his  own  testimony,  he  made 
no  inquiry  whatever,  and  che  license  was 
Issued  by  another  person,  who,  as  "spe- 
cial deputy  to  issne  marriage  licenses," 
and  who  resided  12  miles  from  the  connty- 
seat,  was  authorized  to  fill  np  blank 
licenses  signed  by  the  defendant,  and  issue 
the  same.  Surely,  this  is  not  a  perform- 
ance of  the  duty  which  the  law  Imposed 
upon  him,  and  we  are  clearly  of  the  opin- 
ion that  upon  these  tacts  he  has  incurred 
the  penalty  sued  tor.  This  being  our  view 
of  the  law,  the  exceptions  addressed  to 
the  rulings  of  his  honor,  on  the  question 
as  to  whether  the  "special  deputy"  made 
reasonable  Inquiry,  become  immaterial, 
and  if  there  was  error  it  would  be  barm- 
less,  and  therefore  not  a  ground  for  a  new 
trial.    Affirmed. 

(108  N.  C.  182) 

Bouse  et  al.  v.  Bowkbs  et  «/. 

(Supreme  Cowrt  of  North  CaroUna.    March  10, 
1891.) 

FiuiTDUijRtT  CcurvETAScta — BsTTiKa  Asms. 

1.  In  an  aotioo  to  set  aside  an  assignment  aa 
In  tTknd  of  creditors,  the  court  submitted  the 
following  issue ;  "was  the  assignment  made 
with  intent  to  hinder,  delay,  or  defraud  the  cred- 
itors of  defendants?"  Beta,  that  the  dis}unctiva 
form  of  the  issue  was  not  preiudiuial  to  defend- 
ants, where  the  court  charKed  that  the  presence 
of  a  fraudulent  Intent  was  a  prerequisite  to  an 
affirmative  finding  thereon. 

3.  It  Is  error  to  render  Judgment  in  suoh  case 
against  the  assignee  personally,  who  lias  sold 
tb»  goods,  where  there  is  no  finding  that  he  knew 
of  the  fraudulent  Intent  of  the  assignors. 

This  is  a  civil  actiorf,  which  was  tried 
before  Womacr,  J.,  and  a  jury,  at  June 
term,  1890,  of  Durham  superior  court.  The 
defendants  tendered  the  following  issues : 
(1)  Was  the  deed  of  assignment  mentioned 
in  the  complaint  made  with  Intent  to  hin- 
der, delay,  and  defraud  the  credi  tors  of 
Bowers  &Arendell?  (2)  Did  the  defendant 
B.  W.  Matthews  have  knowledge  at  the 
time  of  any  sucb  intent?  (8)  What  was 
the  value  of  the  property  assigned?  His 
honor  submitted  the  third  issue  as  ten- 
dere<i  by  the  defendants,  and  declined  to 
submit  the  first  and  second  issues  so  ten- 
dered, and  the  defendants  excepted  to  the 
refusal  to  submit  the  issues  tendered  by 
them,  and  also  to  the  Issues  submitted  by 
the  court,  as  follows :  (1)  Was  the  deed  ot 
assignment  of  Bowers  ft  Arendeli.  men-, 
tioned  in  the  complaint,  made  with  the 
Intent  to  hinder,  delay,  or  defraud  the 
creditors  of  Bowers  &  Arendeli?  Answer. 
Tea.  (2)  What  was  the  value  ot  the  prop- 
erty assigned  to  B.  W.  Matthews?  A. 
♦7,821.75.'*  The  court  charged  the  Jury 
that  it  they  should  find  that  the  deed  was 
made  with  a  fraudulent  Intent,  it  being  a 
voluntary  conveyance  tor  the  alleged  ben- 
efit ot  creditors,  it  was  immaterial 
whether  the  defendant  Matthews,  who 
was  the  assignee,  knew  of  or  participated 
in  the  fraudulent  Intent;  to  which  charge 
the  detendanta  excepted.     There  was  a 
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verdict  for  tbe  plaintiffs,  and  the  plaintiffs 
tendered  Jndgnient  against  Bowers  A 
Arendell  and  B.W.Matthews;  to  whioli 
the  defendant  Matthews  objected,  be- 
canse  the  word  "  trustee"  was  omitted 
after  the  name  of  B.  W.  Matthews  in  the 
Judgment,  and  that  the  Jadguient  should 
be  against  him  as  truatt-e,  and  not  against 
htm  personally.  The  Judgment  wus  signed 
by  the  court,  and  tbe  defendants  excepted. 
J.  W.  Graham  and  Judo  Parker,  tor  ap- 
pellants. J.  S.  Manning  «aA  W,  W.  Fuller, 
for  appellees. 

Shepherd,  J.  The  disjunctive  form  of 
the  first  issue  may  be  open  to  criticlsui, 
but,  as  tbe  charge  of  bts  honor  made  the 
presence  of  a  fraudulent  Intent  a  pr»> 
requisite  to  an  afllrmatiTe  flnding,  we  can- 
not see  how  tbe  defendants  were  preju- 
diced. The  exceptions  in  this  respect  must 
therefore  be  overruled.  Neither  do  we 
find  any  error  in  tbe  refusal  of  the  court  to 
submit  the  sectmd  issue  tendered  by  the 
defendants,  as  it  Is  Iniroaterial.  in  a  case 
lil<p  this,  whether  the  assignee  Itnew  of  or 
participuted  in  the  fraudulent  intent  of  tbe 
assignors.  This  is  well  established  by  the 
case  of  Woodruff  v.  Bowles,  104  N.  C.  198, 
10  8.  E.  Rep.  482,  in  whicli  the  subject  Is 
elaborately  considered  in  the  opinion  of 
Mr.  Justice  Avert.  The  same  authority 
also  sustains  tbe  charge  of  the  court  up- 
on the  question  of  intent.  We  have  very 
carefully  considered  the  other  exceptions 
talcen  during  the  course  of  the  trial,  and, 
as  they  involve  but  the  plain  application 
of  well-established  principles,  It  will  be 
sufficient  to  say  that  we  are  of  the  opin- 
ion that  they  are  without  merit,  and 
should  be  overruled.  We  think,  however, 
that  there  was  error  in  tbe  Judgment  as 
to  the  defendant  Matthews.  This  defend- 
ant occupied  the  position  of  trustee,  and 
there  is  no  findirfg  that  be  l<uew  of  tbe 
fraudulent  purpose  of  his  assignor.  In- 
deed, the  issue  presented  by  him,  involving 
this  very  question,  was  rejected  at  tbe 
instance  of  the  plaintiffs.  Ail  that  ap- 
pears Is  the  value  of  the  property,  and  the 
admission  of  said  defendant  that  be  toolc 
it  in  charge  under  the  terras  of  the  trust. 
We  do  not  understand  how  a  personal 
judgment  could  have  been  rendered  upon 
these  facts  alone.  For  aught  that  we 
know,  tbe  stock  of  goods  may  have  been 
honestly  sold,  under  the  terms  of  the 
trust,  for  less  than  Its  value  at  the  time  of 
tbe  assignment,  and  the  assignee  may 
have  exhausted  the  proceeds  in  the  pay- 
ment of  the  debts  and  charges,  as  directed 
In  tbe  deed  of  assignment.  Now,  if  all  this 
'was  done  before  the  commencement  of  this 
action,  or  before  notice  of  the  fraud,  tbe 
assignee  would  have  been  protected;  yet 
a  personal  Judgment  fortbewboleamouut 
due  the  plaintiffs  was  rendered  without 
any  inquiry  in  respect  to  these  Important 
particulars.  The  views  which  webave  in- 
dicated are  supported  by  Burrlil,  In  his 
work  on  Assignments, S  461.  He  says:  "It 
is  a  further  and  important  rule,  under 
this  bead,  that  assignees  and  trustees, 
acting  in  good  faith,  under  an  assignment 
or  other  instrument  which  Is  afterwards 
declared  void  by  Judicial  decree,  will  be 
protected  from  liability,  and  their  acts. 


under  such  instroment,  will  be  ratifled 
and  confirmed.  Thus,  in  New  York.  It 
has  been  repeatedly  held  that  assignees, 
acting  under  a  traudalent  assignment, 
will  not  be  held  accountable  for  proceeds 
of  the  assigned  property  which  they  have 
actually  paid  over  to  bona  Qde  credit- 
ors of  tbe  assignor,  in  pursuance  of  tbe  as- 
signment, before  any  other  creditors  have 
obtained  a  lien. "  For  the  above  reasons 
tbe  Judgment  should  be  set  aside,  and  foi^- 
ther  proceedings  be  bad  looking  to  an  ad- 
justment of  tbe  rights  of  tbe  parties. 
Modified. 


aos  N.  c.  «») 

SiLER  et  a/.  T.  DoRSETT  et  a/. 

(Supreme  Court  of  North  CaroUna.    March  10, 
1891.) 

BnOnfBKT    AOAINBT  DbVISSBS  —  COSTSMPOBAHB- 
OUS  AOBSSMINT— BVIDEXCB. 

1.  In  an  action  to  recover  land  against  devi- 
sees daimine  under  a  will  which  distinctly  avera 
that  the  land  sued  for  is  devised  on  the  condi- 
tions set  forth  in  a  written  agreement  of  even 
date,  which  is  solBciently  described  tu  l>e  identi- 
fied, defendants  cannot  maintain  their  defoise 
without  putting  ttie  agreement  in  evidence. 

3.  In  suoa  case,  if  the  aefreement  is  not  pat 
in  evidence,  admission  of  evidence  on  the  part  of 
plaintills  that  it  was  not  complied  with  is  not 
prejudloial  error. 

Appeal  from  superior  court,  Chatham 
county;  Womack,  Judge. 

This  action  is  brought  to  recover  posses- 
sion of  the  land  described  In  thecomplaint. 
On  the  trial  it  was  admitted  that  Mat- 
thias Slier  was  the  owner  of  the  land  in 
controversy,  before  and  at  tbe  time  of  bis 
death,  and  that  the  plaintiff  Lucy  M.  was 
his  only  surviving  child  and  heir  at  law. 
The  identity  of  the  land  in  controversy 
with  that  described  in  the  second  item  of 
the  last  will  and  testament  of  said  Mat- 
thins  Siler  was  also  admitted,  OH  well  as  the 
identity  of  thedefendants  Frank  and  John 
Dorsett  as  tbe  deviseen  named  and  de- 
.scribed  in  thesaid  second  item  of  said  will. 
It  was  also  admitted  that  Matthias  Dor- 
sett  was  dead,  and  that  be  was  the  father 
of  the  defendants,  who  are  In  possession 
of  the  land,  and  he  was  tbe  same  person 
of  that  name  mentioned  in  the  clause  of 
the  will  above  referred  to.  The  said  will 
was  duly  proven,  and  the  second  item 
thereof  is  In  the  words  following:  "To 
my  nephews  Frank  and  John  Dorsett, 
sons  of  Matthias  Dorsett,  I  give  tbe  here- 
inbefore mentioned 'Jack  Place' tract  of 
land,  upon  the  terras  and  conditions  more 
fully  set  forth  and  explained  in  a  written 
agreement  between  myself  and  Matthias 
Dorsett,  father  of  tbe  said  Frank  and  John 
Dorsett,  of  even  date  with  theue  pres- 
ents." The  defendants  put  tbe  said 
will  In  evidence,  and  rested  their  case 
for  tbe  present.  The  plaintiffs  ex- 
amined a  witness,  George  Smith,  and 
put  to  him  this  question :  "  Did  you  ever 
hear  Matthias  Dorsett,  the  father  of  the 
defendants,  say  that  he  had  not  complied 
with  the  agreement  referred  to  in  tbe  will 
of  Matthias  Slier?"  This  question  was 
objected  to  by  the  defendants.  The  objec- 
tion was  overruled,  and  the  defendants 
excepted.  This  witness  then  said  that  he 
heard  Matthias  Dorsett  say  he  did  nut 
Intend   to  comply  with   the  agreement; 
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tbat  be  was  going  to  leave  Matthias 
Slier,  and  would  not  stay  with  hlin  (or 
hl8  Jack  place  and  everytblns  be  bad.  He 
was  fixing  to  move  away  from  filer's.  It 
was  on  Sunday  before  he  left,  after  the  will 
was  written.  He  left  before  filer's  death. 
The  defendants  excepted.  On  the  cruss- 
examlnutlon  of  this  witness  be  stated.  In 
reply  to  a  question  put  by  the  defendants, 
that  Matthias  Dorsett  said  to  him  that 
be  was  to  live  on  Sller's  place  his  (Siler's) 
life-time,  and  wait  on  him  and  takecareot 
bim,  and  he  (Slier)  would  deed  his  place 
to  bis  (Oorsett's)  two  sons.  The  defend- 
ants' counsel  requested  the  court,  in  writ- 
ing, to  instruct  the  jury  that  they  should 
not  consider,  as  bearing  upon  the  question 
of  title,  any  other  evidence  than  the  will  of 
Matthias  Slier  and  the  contemporaneous 
written  agreement.  This  the  court  de- 
clined to  do,  and  told  the  jury  that,  if  they 
believed  from  the  evidence  that  at  the  time 
of  the  execution  of  the  will  by  Matthias 
Siler  an  agreement  was  made  between  him 
and  Matthias  Dorsett,  the  father  of  defend- 
ants, by  which  Dorsett  should  live  on 
Siler's  place  during  the  letter's  life-time, 
and  wait  on  and  take  care  of  him,  and 
that  Siler  would  deed  the  Jack  place  to 
the  defendants,  that  in  compliance  with 
this  agreement  the  said  will  was  so  ex 
ecnted,  and  that  Matthias  Dorsett  did  not 
comply  with  the  agreement,  but  left  Slier 
before  bis  death,  then  the  plaintiffs  are  en- 
titled to  recover.  Thereupon  the  defend- 
ants excepted — First,  upon  the  ground 
that  the  court  refused  to  give  the  special 
instruction  asked  for;  and,  secondlj',  be- 
cause of  the  charge  given.  There  was  a 
verdict  and  Judgment  thereupon  for  the 
plaintiffs,  and  the  defendants  appealed  to 
this  court, 

J.  H.  Headen,  for  appellants.  Joba 
Manning,  for  appellees. 

Merbimon,  C.  J.,  (after  statlnft  the  fketa 
as  above.)  Tbere  can  be  no  doubt  that  a 
testator  may  make  a  paper  writing  re- 
ferred to,  but  not  set  forth,  in  his  will,  a 
part  of  it;,  but  to  do  so  such  paper  must 
be  described  and  identified  with  such  par- 
ticularity as  to  designate  and  clearly 
show,  and  so  that  the  court  can  certainly 
see,  what  paper  is  meant  to  be  made  part 
of  the  will.  The  paper  must  be  written 
before  or  contemporaneously  with  the 
will,  and  not  one  to  be  written  subsequent 
to  the  time  it  was  executed.  This  is  so  be- 
cause the  will  must  certainly  express  the 
testator's  Intention;  and  such  paper, 
whether  attested  or  not.  will  be  part 
of  the  will.  Chambers  v.  McDaniel,  6  Ired. 
226;  Bailey  v.  Bailey,  7  Jones,  (N.  C.)  44; 
Johnson  v,  Clarkson,  3  Rich.  £q.  S05; 
Tonnele  v.  Hall,  4  N.  Y,  140;  1  Redf.  Wills, 
§  261;  Theob.  Wills,  60.  It  seems  to  us 
clear  that  the  testator  Intended  that  the 
agreement  referred  to  in  the  clause  of  his 
will  above  recited,  and  under  which  the 
defendants  claim  title  to  the  land  in  con- 
troversy, should  constitute  part  of  that 
clause,  and  therefore  part  of  his  will.  It  is 
distinctly  referred  to,  and  described  with 
snch  particularity  as  to  the  parties  to  it 
and  its  purpose  as  that  tbere  could  scarce- 
ly be  mistake  in  identifying  it  as  the  agree- 
ment executed  at  the  time  of  or  before  the 


execution  of  the  will  Itself.  It  wasintend- 
ed  thatit  should  be  part  of, give  character 
and  distinctive  purpose  to,  the  devise.  It 
expressed  and  embodied  the  "terms  and 
conditions"  upon  which  the  devise  was 
made;  it  was  made  an  essential  and  mate- 
rial part  of  the  devisingclause.  In  the  ab- 
sence of  the  agreement  referred  to,  it  is  im- 
possible to  determine  what  the  devise  in 
question  was, — what  were  its  terms  and 
conditions;  it  is  left  incomplete  and  in- 
operative. The  clear  implication  is  that 
the  testator  intended  to  make  the  devise 
of  the  land  to  the  defendants,  not  absolute, 
but  in  some  way  dependent  upon  "terms 
and  conditions"  specified  in  the  agreement 
of  the  father  of  the  defendants  with  the 
testator  to  do  or  not  to  do  something, — 
what  we  cannot  see  further  than  that  it 
was  material  to  the  completeness  and  effi- 
ciency of  the  devise.  The  plaintiffs  did  not 
at  all  claim  under  the  will, — the  defendants 
did;  their  title  wholly  depended  upon  the 
devise  in  it  to  them,  and  hence  the  burden 
was  upon  them  to  show,  not  simply  a 
part,  but  every  material  part,  of  that  de- 
vise, including  its  terms  and  conditions, 
and  to  show  that  these  terms  and  condi- 
tions materially  affecting  their  right  had 
been  observed  and  performed.  They  failed 
to  put  In  evidence  a  part  of  the  will  under 
which  they  claim  materially  affecting  their 
rights,  and  hence  they  failed  to  make  good 
their  defense.  The  evidence  of  the  witness 
received  on  the  trial,  and  objected  to  by 
the  defendants,  in  theabHcnce  of  the  agree- 
ment, was  irrelevant  and  immaterial;  but, 
as  we  have  seen, It  did  not  prejudice  them,  , 
and  therefore  that  it  was  received  is  not 
good  ground  for  a  new  trial.  And.  for  the 
like  reason,  the  instruction  of  the  court 
given  to  the  jury,  and  that  requested  and 
not  given,  were  Immaterial.  The  defend- 
ants failed  tosbowacompleteaudeffective 
devise  of  the  land  to  them.  Judgment 
affirmed. 


aOS  N.  C.  S33) 

Long  et  al.  v.  Rankin. 

(Supreme  Court  of  Iforth  Carolina.    March  10, 
1891.) 

HOSBAXD  ASD  WnTB— CklNVBTANCBS  BBTWBBN— 

Consideration. 
A  wife  conveyed  to  her  husband  uertaln 
land,  on  the  understanding  that  he  was  to  recon- 
▼ey  to  ber  apon  ber  repaying  all  advances  made 
by  him  on  account  of  such  laud,  and  for  the  pay- 
ment of  her  antenuptial  debts.  He  afterwards 
agreed  to  recoovey  when  she  requested  him  to  do 
80,  if  she  would  execute  a  note  for  the  advances 
mentioned,  and  the  agreement  was  carried  out. 
Held  that,  as  the  deed  was  not  executed  as  re- 
quired by  the  laws  of  North  Carolina  In  the  case 
of  married  women,  the  husband  acquired  no 
rights  thereunder;  and,  as  the  note  given  for  the 
reconveyance  in  such  case  was  not  an  equitable 
charge  on  her  separate  estate,  there  is  no  'con- 
sideration to  support  a  promise  by  her  after  Iter 
husband's  death  to  pay  it 

Appeal  from  superior  court,  Halifax 
county;  Whitaker,  Judge. 

The  complaint  in  this  action  wps  as  fol- 
lows: "The  plaintiffs,  complaining  of  the 
defendant,  allege:  (1)  That  the  plaintiff 
Allen  Bell  is  a  resident  of  Halifax  county, 
and  the  plaintiff  Mattie  Long  is  a  resident 
of  Alamance  county.  (2)  That  since  the 
bringing  of  this  action  Susan  J.  Bell  baa 
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died,  and  tbe  defeniant  W.  S.  Rankin  la 
herduly-qualifiRdadmlnlstratur.  (3)  That 
ou  the  Isth  day  of  Marcli,  18S7,  the  said 
Susan  J.  Bell  executed  to  the  plaintllfB  her 
promissory  note,  whereby  she  promised  to 
pay  to  tbe  plaintIRs,  on  demand,  fifteen 
hundred  dollars,  with  interest  at  six  per 
cent,  from  date.  (4)  That  no  part  tliereof 
has  been  paid.  (5)  That  prior  to  said  time 
the  said  Susan  J.  Bell  had  conveyed  to  her 
busband.  David  B.  Bell,  one-half  interest 
in  the  Gibson  Hill  gold  mine  tract  of  land, 
in  Guilford  county,  opon  the  understand- 
Ins  that  If  thesauiewaH  not  sold,  it  should 
be  reconveyed  to  said  Susan  upon  her  re- 
paying to  said  Bell  all  amounts  paid  out 
by  bim  on  account  thereof,  and  moneys 
advanced  by  him  for  the  improvement  of 
her  separate  estate,  and  tbe  payment  of 
certain  debts  contracted  by  her  before  her 

.  marriage  with  bim.  During  the  last  ill- 
ness of  said  Bell,  the  said  Susan  demand- 
ed that  he  reconrey  said  land  to  her,  and 
the  said  D.  B.  Bell  then  showed  to  her  a 
statement  of  the  amounts  paid  out  and 
advanced  by  bim  as  aforesaid,  aggregat- 
ing $1,500,  and  agreed  to  reconvey  said 
land  if  she  would  execute  the  aforesaid 
note  to  the  plaintiffs.  This  wasagreed  to, 
and  thereupon  tbe  said  note  was  executed 
and  delivered,  and  the  said  Bell  executed  a 

'  deed  of  reconveyance  to  his  said  wife.  Aft- 
er the  death  of  the  said  D.  B.  Bell,  Mrs.  Bell 
took  said  note  for  safe-keeping,  represent- 
ing to  the  plaintiff  Mattie  Lung  that  she 
was  fearful  it  would  fall  Into  the  hands  of 
some  one  else,  and  then  and  there  she 
promised  to  pay  the  same.  ThereifterHhe 
declined  to  surrender  the  note,  but  prom- 
ised to  pay  It.  Wherefore  the  plaintiffs 
pray  Judgment,"  etc.  Defendant's  demur- 
rer was  sustained,  and  nlaintlffs  appeal. 

R.  O.  Burton,  for  appellants.  Tboa.  N. 
UUl,  for  appellee. 

Shrphrrd,  J.  As  the  complaint  does 
not  diHtluctly  allege  the  existence  of  any 
separate  estate,  (Dougherty  v.  Sprinkle. 
88  N.  C.SOO.)  and  the  action  is  not  brought 
for  the  purpose  of  subjecting  the  same  to 
an  equitable  charge,  but  Is  grounded  upon 
the  alleged  legal  obligation  incurred  after 
discoverture,  the  only  question  which  we 
can  consider  is  the  sufficiency  of  the  con- 
sideration to  support  the  promise  sued  up- 
on. The  note  was  unquestionably  void 
when  executed,  and  there  was  no  new  con- 
sideration subsequent  to  tbe  removal  of 
the  marital  disability, as  in  Bank  v.  Brldg- 
ers,  98  N.  C.  67.  3  8.  E.  Rep.  826.  It  Is  well 
settled  that  a  mere  moral  consideration 
will  not  support  a  promise,  (Puckett  v. 
Alexander.  102  N.  C.  95,  8  S.  E.  Rep.  767,) 
but  "a  qualification  to  this  rule,  however, 
obtains  in  cases  where  there  was  original- 
ly a  sufficient  valuable  consideration  upon 
which  an  action  could  have  been  sustained, 
but  where,  In  consequence  of  some  statute 
or  positive  rule,  growing  ont  of  general 
principles  of  public  policy,  the  right  of  ac- 
tion is  suspended,  and  the  party  exempted 
from  legal  liability.  In  such  cases,  the 
moral  obligation  is  sufficient  to  sapport 
an  express  promise,  though  it  will  not 
raise  an  implied  promise.  •  •  •  This 
exception  Includes  all  promises  barred  by 
the  statute  of  limitations,  or  discharged 


by.  tbe  bankrupt  or  insolvent  law,  and 
promises  by  an  adult  to  pay  debts  con- 
tracted during  his  infancy. "  Story.  Goat. 
546.  Wbetber  such  a  promise,  made  by  a 
married  woman  after  discoverture,  to  pay 
a  debt  contracted  during  coverture,  falls 
within  the  limit  of  tbeaboveqaalification, 
has  been  the  subject  of  mncb  anxious  con- 
sideration, and  many  conflicting  decisions. 
The  distinction  taken  Is  that  thecontracts 
of  a  married  woman,  belngoriginally  void, 
cannot  support  a  subsequent  promise, 
even  though  sbehas  derived  a  benefit  there- 
from. Puckett  V.  Alexander,  supra,  cit- 
ing Wennall  v.  Adney,  3  Bos.  &  P.  252. 
This  distinction  an  to  void  contracts  is 
recognized  in  thin  state,  and  is  undoubt- 
edly sasttUned  by  tbe  weight  of  authority. 
We  bold,  however,  that,  although  in  the 
cane  of  a  feme  covert  her  contract  is  void, 
yet  if  the  transaction  is  of  such  a  charac- 
ter as  to  have  subjected  her  separate  es- 
tate to  an  equitable  charge  during  covert- 
ure, it.will  be  recognized  in  a  court  of  law  as 
asufflcientconslderatlon  to  sustain  a  prom- 
ise made  after  disability  removed.  Felton 
v.Reld,7  Jones,  (N.C.)  269.  Our  case,  then, 
turns  upon  the  question  whether,  from 
tbe  facts  alleged,  the  husband  during  tne 
coverture  had  any  equitable  rights  which 
be  could  have  asserted  against  the  sepa- 
rate estate  of  the  wife.  It  is  the  duty  of  a 
party  seeking  to  subject  such  estate  to  set 
forth  his  grounds  with  parti^dlarity,  and 
the  court  should  not  be  left  to  mere  infer- 
ence or  conjecture  as  to  the  existence  of 
any  element  which  Is  essential  to  consti- 
tute such  a  charge.  We  will  first  consider 
whether  the  general  separate  estate  was 
chargeable  with  the  alleged  advances  of 
the  husband.  It  is  well  settled  that  the 
separate  real  estate  cannot  be  thus 
charged,  except  by  deed  and  privy  exami- 
nation, (Farthing  v.  Shields',  106  N.  C.  289, 
10  S.  B.  Rep.  998:  McMillan  v.  Gambiil,  106 
N.  C.  359, 11  S.  E.  Rep.  273,  and  the  cases 
there  cited ;)  and  that  the  separate  per- 
sonal estate  cannot  be  charged,  unless  It 
is  expressly  done  by  the  instrument  evi- 
dencing the  obligation,  or  unless  such  a 
charge  arises  by  necessary  implication 
growing  out  of  a  beneficial  consld'>ration, 
fFlaum  V.  Wallace,  103  N.  C.  296,  9  8.  B. 
Rep.  667.)  As  there  is  nothing  to  show 
that  the  wife  was  possessed  of  a  separate 
personal  estate,  (the  language  of  tbe 
complaint  strongly  implying  that  ber 
property  consisted  of  realty  alone,)  and 
there  being  no  deed  or  privy  examination, 
we  are  unable  to  see  bow  tbe  husband 
could  have  asserted  his  claims  against  the 
general  separate  estate.  If,  however,  a 
separate  personal  estate  bad  been  alleged, 
we  think,  from  the  facts  stated,  that  it 
would  have  been  charged  by  the  neces- 
sary Implication  arising  from  the  nature 
of  the  considera  tlon.  It  is  further  insisted 
that  the  husband  could  have  charged  tbe 
particular  land  mentioned  with  the 
amount  included  In  the  note  on  tbe  prind- 
plelald  down  InHinton  v.  Ferrebee,  (N.C.) 
ante,  236,  (decided  at  this  term ;)  Bums  ▼. 
McGregor,  90  N.  C.  222,  and  other  similar 
cases.  There  can  be  no  doubt  that,  where 
a  conveyance  has  been  made  In  considera- 
tion of  the  concurrent  performance  of  a 
particular  act,  equity  will  not  permit  the 
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grantee  to  hold  tbe  fruits  of  the  transac- 
tion, and  refuse  to  perform  bis  part  of  the 
agreement.  But  It  Is  contended  that  this 
pHnciple  does  not  apply  here,  because  the 
wife,  by  esecutlng  the  note,  perfomied  the 
only  act  agreed  upon  as  a  prerequisite  to 
the  reconveyance  of  the  property.  Con- 
ceding, for  the  sake  of  the  argument,  that 
this  view  is  the  result  of  too  refined  a  con- 
struction of  the  real  agreement  of  the  par- 
ties, we  are  met  with  a  very  serious  objec- 
tion, which  goes  to  the  root  of  tbe  plain- 
tiff's equity  as  to  the  land  in  question. 
The  objection  is  that  tlie  plaintiff  has  not 
shown  that  he  ever  acquired  any  title 
from  his  wife.  Ordinarily,  where  a  con- 
veyance of  a  feme  covert  Is  alleged,  it  will 
be  presumed,  upon  demurrer,  that  it  is 
valid  and  effective,  but  where  a  convey- 
ance by  the  wife  to  the  husband  is  made 
the  basis  upon  which  equitable  relief  is 
asked,  the  rule  is  diffei-ent,  on  account  of 
her  gKneral  legal  Incapacity  to  make  such 
a  conveyance,  (Sims  v.  Bay,  96  N.  C.  87, 
2  8.  E.  Bep.  448;)  and  it  is  therefore  neces- 
sary that  it  should  affirmatively  appear, 
in  u  case  like  the  present,  that  the  provis- 
ions of  the  Code  (sections  1S35, 1886)  have 
been  strictly  complied  with,  or  that  the 
title  has  been  acquired  In  some  other  ex- 
ceptional manner.  As  we  are  not  at  liber- 
ty to  assume  that  the  conveyance  was  ex- 
ecuted HO  as  to  bring  it  within  any  excep- 
tion to  the  general  law.  we  cannot  see 
from  the  complaint  bow  the  husband 
could  have  availed  himself  of  tbe  principle 
above  mentioned.  Our  conclusion,  then. 
Is  that,  upon  the  rather  general  state- 
nientH  In  the  complaint,  the  husband  had 
no  equitable  rights  which  he  could  havef 
asserted  against  the  wife,  and  that  there 
was  therefore  no  consideration  for  tbe 
promise  upon  which  this  action  Is  found- 
ed.   Affirmed. 


aw  N.   C.  MS) 

HOLLINOSWORTH  V.  TOULIMSON  et  tU. 

(Supreme  Court  qf  North  CaroUna.    March  94, 
1891.) 

BUBXTIBS— DlSCBAROI— EviDBirCB  OF  AOBKBKXXT. 

The  acceptance  of  Interest  In  advance  at 
tbe  maturity  of  a  note,  and  tbe  indorsement 
thereof  on  tbe  note  by  tbe  payee,  is  prima  facit' 
evidence  of  a  oontraot  to  extend  tbe  time  of  the 
iwte,  and  forbear  to  sne  thereon;  and  where  snob 
■oueptanoe,  wlthoat  the  knowledge  of  tbe  sure- 
ties, is  shown  in  an  action  on  tbe  note,  it  is  error 
to  instruct  that  there  is  no  evidence  of  any  ar- 
rangement between  the  payee  and  tbe  maker  by 
which  tbe  sureties  are  released  from  their  obliga- 
tion on  tbe  note. 

Appeal  from  superior  coort,  Camberland 
eounty;  MacBae,  Judge. 

Action  on  a  note  against  the  maker  and 
Rureties  therein.  There  was  Judgment  for 
plaintiff,  and  defendants  appeal. 

Sutton  A  Cook,  for  appellants.  Geo.  St. 
Eose,  for  appellee. 

Shepherd,  .T.  The  only  issue  submitted 
to  the  Jury  was  as  follows:  "Was  there 
any  arrangement  between  the  plaintiff 
and  the  principal  debtor,  Tom Ilnson.  un- 
known to  and  not  agreed  to  by  tbe  sure- 
ties, by  which  the  sureties  are  released 
from  their  obligation  upon  the  note?" 
His  honor  held  that  there  was  no  evidence 
of  any  such  agreement,  and  the  issue  was 


answered  in  tbe  negative.  It  latmetbat 
the  witness  Tomlinson  (the  principal  in 
the  note)  did  not  testify  In  express  terms 
that  there  was  an  agreement  to  forbear 
for  any  definite  time,  but,  considering  the 
whole  testimony,  we  think  that  there  was 
sufficient  evidence  to  have  warranted  an 
affirmative  finding  of  tbe  issue.  The  note 
matured  on  the  5th  of  February,  1887,  and 
Tomlinson  testified  that  at  that  time  ho 
paid  the  plaintiff  interest  in  advance,  when 
ah  Indorsement  was  made  upon  the  note. 
The  Indorsement  is  as  follows:  "Interest 
paid  up  to  May  5th,  1888."  "The  general 
rule  is  that  the  reception  of  Interest  in  ad- 
vance upon  a  note  is  prima,  facie  evidence 
of  a  bindingcontract  to  forbear,  and  delay 
tbe  tlineof  payment,  and  no  suit  can  be 
maintained  against  the  maker  during  the 
period  for  which  the  interest  has  been 
paid,  unless  the  right  to  sue  be  reserved  by 
the  agreement  of  the  parties.  The  pay- 
ment of  the  Interest  In  advance  is  not  of  it- 
self a  contract  to  delay,  but  Is  evidence  of 
such  contract;  and,  while  this  evidence 
may  be  rebutted,  yet.  In  tbeabsencoof  any 
rebutting  evidence,  it  becomes  conclusive." 
Brandt,, 8nr.  §  305.  The  fact  that  when 
the  Interest. was  paid  nothing  was  said 
about  the  principal  does  not  of  itself  rebut 
the  "prima  facie  evidence  of  a  binding 
contract"  of  forbearance;  for  such  a  con- 
tract "need  not  be  in  express  terms,  nor 
proved  by  direct  evidence. "  It  is  sufficient 
If  a  mutual  understanding  and  intention  to 
that  effect  are  proved.  If  the  parties  act 
upon  the  terms  of  an  Implied  agreement 
to  that  effect, It  will  be  safficient.  Brandt, 
supra,  5  304.  The  testimony  as  to  the  deal- 
ings between  tbe  plaintiff  and  the  princi- 
pal debtor,  so  far  from  rebutting,  very 
strongly  sustains,  the  prima  Aicfeevldence 
of  an  agreement  to  forbear,  resulting  from 
tbe  payment  of  the  Interest  In  advanca 
His  honor  was  perhaps  Influenced  in  hlf 
ruling  by  the  case  of  Bank  v.  LIneberger 
88  N.  C.  454,  In  which  It  was  held  that  usu- 
rious Interest,  either  promised  or  actually 
Eald,  would  not  support  a  contract  of  for- 
earance.  The  ruling  In  that  case  was 
modified  in  Carter  v.  Duncan,  84  N.  C.  676, 
tbe  attention  of  the  court  not  having  been 
called  to  Scott  v.  Harris.  76  N.  C.  2U6,  and 
other  previous  decisions.  So  it  Is  now 
well  settled  that  "the  exoneration  o!  the 
surety  Is  the  same  when  tbe  contract  of 
forbearance  is  usurious  in  terms,  and  es- 
pecially when  the  consideration  bas  been 
paid."  Forbes  v.  Sheppard.  08  N.  C.  Ill, 
8  S.  E.  Bep.  817.  For  the  foregoing  rea- 
sons we  think  there  should  be  a  new  trial. 


ao8  N.  c.  ao) 

TuRNEB  et  al.  V.Williams  et  al. 

(Supreme  Court  of  North  CaroUna.    March  UL 
189L) 

Advsbsi  Possission— Coi«b  or  TrrLS. 

1.  A  deed,  though  unregistered,  is  admissible 
to  show  possession  thereunder  for  the  period  nec- 
essary to  mature  title  by  adverse  possession. 

2.  Where  the  deed  under  which  plaintiffs 
claim  conveys  the  "lands  of  tbe  late"  T.,  and 
they  have  been  in  possession  thereunder  for  tbe 
statutory  period,  it  is  error  to  instruct  that  plain- 
tiffs cannot  recover  possession  of  a  house  built  by 
their  grantor,  whose  possession  of  tbe  land  after 
the  conveyance  was  not  adverse  as  to  them,  and 
conveyed    by  bim  to  defendant,  tbs   evidence 
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•howing  t^st  such  house  was  within  the  limits  of 
the  tract  conveyed  to  plaintiffs. 

Appeal  from  superior  court,  Alamance 
coooty;  MacRab,  Judge. 

J.  A.  Long,  for  appellants.  Jane  Par- 
ker, for  appellees. 

AvEBT,  J.  The  action  was  brought  for 
title  and  posseBSlon  of  land.  The  plain- 
tiffs offered  a  deed  executed  by  David 
Turner  and  wife  on  the  4th  of  March,  1878, 
conveying  to  them  for  life  a  tract  of  land 
deHcribed  therein  us  "the  lands  of  the  late 
Charles  Turner,  on  which  they  now  live. " 
The  deed  had  not  been  registered,  and  the 
defendaqts  objected  to  its  introduction, 
and  excepted  to  the  ruling  of  the  court 
that  It  was  competent  to  show  posses- 
sion under  it  as  color  of  title.  An  unreg- 
istered deed  Is  adinistiible  for  the  purpose 
of  showing  possession  under  it  for  the 
statutory  period  necessary  to  mature  title. 
Avent  V.  Arringtou,  105  N.  C.  889, 10  S.  E. 
Rep.  991;  Hunter  v.  Kelly,  92  N.  C.  285. 
The  grantor,  David  Turner,  inserted  a 
rvservation  In  the  deed  in  the  following 
words:  "The  said  David  Turner  reserves 
to  himself  the  right  to  manage  the  entire 
farm,make8uch  changes  or  improvements 
upon  the  buildings  as  he  may  choose,  so 
as  it  does  not  deprive  the  said  Ellen  and 
Mary  [tlie  grantees]  of  a  home,  as  pro- 
vided  herein. "  The  court  charged  the  Jury 
as  folIowH:  "The  plaintiffs  offer  an  un- 
registered deed,  which  was  admitted  to 
enable  them  to  show  possession  under  It 
for  seven  years,  If  they  could.  I  think,  up- 
on the  plaintiffs'  own  testimony,  they 
have  failed  to  show  possession  of  any  part 
of  the  land  except  the  bouse,  lot,  and  gar- 
den, which  defendnnts  admit  they  have 
the  right  to  hold  for  their  lives,  and  which, 
according  to  the  testimony.  Is  in  posses- 
sion of  the  plaintiffs,  and  therefore  the  un- 
registered deed  cannot  operate  as  color 
of  title.  You  should  then  respond  to  the 
first  Issue,  '  Tes,  to  the  house,  lot,  and 
garden  where  the  plaintiffs  live;'  and  to 
the  second  Issue, '  No.'" 

The  exception  to  this  instruction  raises 
the  only  point  for  our  consideration  on 
this  appeal.  It  was  in  evidence,  and  ad- 
mitted by  the  parties,  that  David  Tamer 
did  build  a  bouse  on  the  place  about  10  or 
12  years  before  the  trial,  (between  1878  and 
1880.)  The  defendant  Williams  bought  the 
Charles  Turner  farm  from  David  Turner  In 
1888,  and  moved  Immediately  into  the 
house  built  by  Turner  on  the  land,  and 
since  that  time  has  withheld  the  posses- 
sion of  the  whole  tract,  except  the  house, 
lot,  and  garden,  from  the  plaintiffs.  One 
of  the  plaintiffs,  Mary  Turner,  testified 
that  she  had  lived  on  the  land  and  re- 
ceived the  rents  from  David  Turner  from 
the  dnte  of  tliounreglstered  deed  up  to  the 
time  when  he  sold  the  place  to  the  defend- 
ant, and  that  her  brother  David  had  col- 
lected the  rents  and  paid  over  to  plaintiffs 
during  that  period.  It  Is  true  that  there 
was  contradictory  testimony  offered  by 
the  defendant,  but.  If  David  Turner  paid 
rent  to  the  plaintiffs,  his  possession  was 
not  adverse  to  them,  but  their  possession 
was  adverse  to  the  whole  world,  and  ex- 
tended constructively  to  the  boundaries 
of  the  tract  of  land  known  as  "thelandaof 


the  late  Charles  Tumer.on  which  they  lire. " 
McLean  v.  Smith.  108  N.  C.  172, 11  8.  E. 
Rep.  184.  It  would  seem,  too,  tbao  U 
David  Tamer  did  not  In  fact  pay  them 
rent,  his  occupation  would  not  be  consid- 
ered adverse,  because  in  the  deed  be  had 
reserved  the  right  as  remalnder-raan  to 
manage  the  entire  farm,  make  Improve- 
ments upon  the  buildings,  and,  in  short, 
to  do  anything  to  the  land  or  buildings 
that  would  not  deprive  them  of  a  home  as 
provided  herein.  "The  home  for  which  pro- 
vision was  made  covered  the  lands  of  the 
late  Charles  Turner,  on  which  plaintiffs 
lived,  If  the  boundaries  could  be  identified 
and  established.  While  the  plaintiffs  were 
guilty  of  laches  In  falling  to  offer  the  con- 
veyance through  which  David  Turner 
claimed  as  the  purchaser  of  Charles  Turn- 
er's land,  or  the  conveyance  through 
which  Charles  Turner  claimed,  and  to  otter 
parol  evidence  to  show  that  the  land 
claimed  by  them  was  wlthlu  the  descrip- 
tion or  boundaries  of  such  deed,  (even  if  a 
survey  had  been  necessary  to  locate  the 
lines,)  It  does  appear  in  evidence,  wherever 
the  outside  limits  of  the  tract  may  be, 
that  the  house  built  by  DavUl  Turner,  and 
occupied  by  defendant  afterwards.  Is'  situ- 
ate upon  it,  and  therefore.  If  the  plaintiffs 
were  the  owners  of  the  Charles  Turner 
lands  when  the  action  was  brought,  tbe 
defendant  was  a  trespasser.  Mobley  ▼. 
Griffin,  104  N.  C.  112,  10  S.  E.  Rep.  148. 
Both  parties  claim  under  David  Turner, 
and  therefore  It  was  not  necessary  toahow 
title  out  of  the  state,  and  It  the  possession 
of  David  Turner  was  In  subordination, 
,and  not  adverse,  to  that  of  the  plaintiffs, 
their  title  to  the  Charles  Turner  landd 
wonld  have  ripened  by  possession  within 
seven  years,  and  they  had  occupied  It, 
claiming  under  the  deed,  10  years  before 
Williams  entered.  Bonds  v  Smith.  106  N. 
C.  553, 11  S.  E.  Rep.  322;  Ruflin  v.  Overby, 
106  N.  C.  78. 11  S.  £.  Rep.  251.  As  the  testi- 
mony tended  to  show  that  the  house  oc- 
cupied by  Williams  was  on  that  tract,  the 
Judge  erred  in  instructing  the  jnry  that  tbe 
plaintiff  could  not  recover  possession  of 
that  bouse  also.  Unless  the  boundaries 
should,  on  a  future  trial,  be  identified,  we 
cannot  see  how  they  can  expect.  In  any 
event,  to  recover  rents  for  the  land  claimed 
to  be  within  the  bonndaries  of  their  deed, 
but  not  shown  to  be  induced.  Thereto 
error,  and  a  new  trial  must  be  granted. 


0«  N.  C.  29) 

Wallbb  t.  Bowuno. 

(Supreme  Court  of  North  CaroUna.    llaroh  UL 
1891.) 

Tbnants  in  Common— CoNvitB8ioir—D>itA]n>— 
Damaqbs. 

1.  Where  a  tenant  In  common  take*  personal 
property  against  his  co-tenant's  protest,  claiming 
It  as  his  own,  his  co-tenant  may  sue  for  conver- 
sion. 

8.  Where  the  oo-tenant  is  present,  and  for- 
bids the  conversion,  demand  for  its  return  is  not 
necessary  before  suit. 

8.  In  such  case  plaintiff  may  recover  the 
value  of  the  property  at  the  time  of  tbe  ooaver- 
sion,  and  costs. 

This  was  a  civil  action  tried  at  tbe  April 
term,  1890,  of  the  superior  court  of  Gran- 
ville county,  before  Womack.  Judge.    Tbe 
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action  was  brought  to  recover  damafces 
for  unlawfully  removinK  and  convertins; 
to  the  defendant's  own  usecertain  machin- 
ery that  had  been  placed  in  a  mill  run  by 
water.  Un  the  SHd  ol  August,  1880,  and 
for  some  years  prior  to  that  time,  the 
plaintiff  and  defendant  were  owners  in 
fee  and  tenants  in  common  of  the  tract  of 
land  on  which  the  mill  was  situate,  each 
holding  one  undivided  half.  On  said  28d 
of  August  the  defendant  executed  a  con- 
tract under  seal  to  convey  to  one  John  T. 
McDonuu^h.  on  the  payment  of  a  note  of 
the  same  date  for  the  sum  of  $300  by  said 
McDonough  and  wife.  McDonough  and 
his  wife,  on  the  same  day,  also  joined  In 
executing  a  inortRage  deed  upon  bis  inter- 
est in  said  land  to  secure  the  payment  of 
said  notes.  The  said  John  T.McDonougb 
borrowed  of  the  plaintiff  the  sum  of  f  200, 
and  executed  .his  note,  bearing  date 
March  20,  1883,  for  said  sum,  with  in- 
terest at  8  per  cent.  The  said  McDon- 
ough  purchased  with  said  borrowed 
money  the  turbine  wheel,  shafts,  pulleys, 
level,  cog-wheel,  etc..  which  are  the  sub- 
ject of  this  action,  and  executed,  his  wife 
joining,  a  mortgage,  conveying  said  ma- 
chinery, to  secure  said  note  due  plaintiff, 
the  said  machinery  not  then  being  In  said 
mill.  On  default  in  the  payment  of  the 
$300  note  for  purchase  money  of  the  land, 
the  defendant,  on  the  17th  of  January, 
brought  suit  against  McDonough  to  sub- 
ject his  Interest  in  the  land,  and  at  April 
term,  18N8,  of  the  superior  court  of  Gran- 
villeobtained  a  docreeof  foreclosure,  under 
the  terms  of  which  the  interest  of  said  Mc- 
Donough In  said  land  was  sold  by  a  com- 
missioner for  the  sum  of  $50,  the  defend- 
ant being  the  purchaser,  and  said  sale  was 
confirmed  at  the  September  term,  1888, 
of  said  court.  The  wheel  and  some  other 
parts  of  the  machinery  were  placed  in  the 
mill  after  being  conveyed,  on  tde  20th  of 
March,  1885,  by  mortgage  deed,  to  secure 
said  note  for  $200,  due  to  plaintiff,  but  be- 
fore tlie  said  foreclosure  sale.  The  plain- 
tiff alleges  that  none  of  the  rouchinory 
sued  for  had  been  placed  in  positldn  in  the 
mill  until  after  the  mortgage  to  hirn  was 
executed.  The  issues  submitted  were  as 
follows:  "(1)  Did  the  defendant  Unlaw- 
fully convert  the  property  described  In  the 
complaint?  Yes.  (2)  If  so,  what  damage 
has  the  plaintiff  sustained  thereby?  Two 
hundred  and  fifteen  dollars  and  interest 
from  18th  day  of  April,  1889,  to  date,  at  6 
per  cent." 

First  exception:  In  addition  to  the  is- 
sues agreed  upon  the  defendant  tendered 
the  following  (ssue,  which  the  court  de- 
clined to  submit  to  the  jury,  and  the  de- 
fendant excepted:  "Are the  plaintiff  and 
defendant  tenants  in  common  of  the  prop- 
erty alleged  to  have  been  converted?" 
The  plaintiff  introduced  a  mortgage  exe- 
cuted by  John  T.  McDonough  and  wife  to 
the  plaintiff  for  the  machinery  described 
in  the  complaint,  and  also  the  note  se- 
cured thereby,  for  $200,  $100  of  which  was 
due  March  20,  1886,  and  $100  of  which  was 
due  March  20,  18K7,  and  indorsed  thereon 
was  a  credit  of  $17.00  November  23,  1887. 

Second  exception:  The  plaintiff  was  ex- 
amined in  his  own  behalf,  and  testified: 
"I  loaned  McDonough  money.    He  said  he 


wanted  to  buy  machinery.  (Objection  by 
defendant.  Objection  overruled,  and  ex- 
ception by  defendant.)  The  machinery 
he  gave  the  mortgage  on  was  bought 
with  this  borrowed  money.  It  con- 
sisted of  a  turbine  wheel,  cog-wbeel, 
shaftings,  pulleys,  etc.,  necessary  to  run 
the  mill,  and  was  worth  at  the  time  of  the 
conversion  $215.  It  was  put  in  the  mill. 
The  defendant  tore  it  up.  I  saw  him  do 
It,  and  forbid  him.  He  said  he  was.  re- 
sponsible, and  would  carry  It  away.  He 
took  it  away  April  18, 1889.  The  mort- 
gage was  made  on  the  machinery  before 
it  was  put  in  the  mill."  Cross-examined, 
he  testified:  "The  mill  seat  was  jointly 
owned  by  defendant  and  myself.  We  had 
first  a  tWelve-foot  wheel.  The  mill  hadn't 
been  in  operation  for  two  years.  A  por- 
tion of  It  was  rotten.  I  objected  to  hia 
carrying  It  off  that  day.  He  said  he  was 
going  to  carry  it  off  if  he  could.  It  was 
some  months  after  the  machinery  was 
bought  before  It  was  put  in  the  mill.  My 
mortgage  was  registered  first.  The  tur- 
bine is  there  now,  but  not  by  my  consent. 
I  did  not  receive  It.  I  don't  know  who  • 
brought  it  there."  John  McDonough,  a 
witness  for  the  plaintiff,  testified:  "All 
property  taken  was  worth  $340.  The 
property  sued  for  wns  worth  ■  $215.  It 
was  taken  by  the  defendant  April  18, 1889. 
The  plaintiff  did  not  give  permission.  I 
saw  It  on  the  defendant's  wagon.  The 
defendant's  team  brought  the  wheel  back 
seven  months  afterwards.  I  executed  the 
mortgage  before  the  property  was  put  in 
the  mill."  Cross-examined,  he  testified: 
"When  the  mortgage  was  executed  the 
turbine  alone  had  not  been  placed  in  posi- 
tion. The  other  property,  not  sued  for, 
had-been."  There  was  other  evidence  for 
the  plaintiff  tending  to  show  the  manner 
of  the  removal  of  the  property  by  the  de- 
fendant, and  that  it  was  worth  $215.  The 
defendant,  being  examined  In  bis  own  be- 
half,  testified:  "I  moved  the  machinery 
sued  for  from  the  mill,  but  did  not  injure 
it.  I  afterwards  carried  it  back  to  the  mill. 
I  got  the  mud  off  it,  and  put  three  quarts 
of  oil  on  It.    No  part  of  it  is  mlsKing. " 

Third  exception:  The  defendant  pro- 
posed to  show  by  the  witness  and  by  the 
records  In  the  case  of  Bowling  v.  McDon- 
ough, lately  pending  in  Granville  superior 
court,  that  the  "Interest  of  McDonough 
(one-half)  In  the  mlll-slte  was  sold  by  or- 
der of  court  in  said  case,  and  purchased  by 
the  defendant.  Offered — Ilrst,  In  mitiga- 
tion of  damages:  and,  second,  to  show 
bona  Odea.  Objection  by  the  plaintiff,  for 
the  reason  that  the  record  does  not  ^how 
that  the  property  sued  for  was  the  subject 
of  said  action,  and  because  the  plaintiff 
was  not  a  party  to  said  action.  Objection, 
sustained,  and  exception  by  the  defendant. 
Cross-examined,  the  defendant  testified: 
"The  plaintiff  forbade  my  taking  the  prop- 
erty. I  took  it  up  by  force.  It  was  not 
nailed  down.  The  shafting  was  let  into 
a  box  of  casting.  That  was  let  in  a  sill 
on  the  ground.  The  box  was  either  set 
on  the  sill  or  mortised  in  it."  William 
Harris,  Bernard  Bowling,  and  John  Da- 
vis, witnesses  for  the  defendant,  testified 
that  they  helped  the  defendant  carry  away 
and   bring  back  the  machiner.y:  that  it 
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was  not  Injured;  and  that  all  of  it  was 
brougb  t  back .  Jerome  Bo  wling.  a  witness 
fortlie  defendant,  testified:  "I  liave  bad 
experience  In  mills.  The '  ink'  whicli  holds 
the  sbaftinK  is  let  into  a  square  moi-tlse  in 
the  sill,  which  sets  on  the  ground. " 

Fourth  exception :  The  defendant  asked 
the  follo^iring  instructions:  (1)  It  the  jury 
believe  that  the  plaintiff  and  defendant 
are  tenants  in  common  ol  the  property  in 
dispute  the  plaintiff  cannot  recover.  (2) 
In  this,  case,  the  plaintiff,  having  made 
no  demand  on  the  defendant  for  the  prop- 
erty in  dispute,  cannot  recover  at  all  in 
this  action.  (8)  At  most,  the  damages 
done  the  plaintiff  in  this  action,  according 
to  bis  own  evidence,  cannot  exceed  the 
actual  damage  done  the  property  by  the 
defendant  or  his  agents  while  the  proper- 
ty was  in  the  possession  of  said  defendant. 
(4)  There  is  no  evidence  in  this  case  that 
the  defendant  has  damaged  the  said  prop- 
erty at  all.  (5)  The  Jury  can  act  only  on 
the  evidence  In  this  case,  and  in  no  aspect 
can  the  jury  find  a  verdict  for  the  actual 
.value  of  the  property.  (6)  There  has  been 
no  unlawful  conversion  of  the  property  by 
the  defendant  under  the  evidence.  (7)  Mc- 
Donoogh  having  made  a  payment  of  $17 
on  the  mortgage,  Bowling  was  an  equita- 
ble tenant  in  common  with  Waller  to  the 
amount  of  the  excess  over  and  above  the 
mortgage  of  said  Waller  in  the  mill  proper- 
ty and  in  the  property  removed.  All  of  the 
above  instructions  were  refused,  and  the 
defendant  excepted. 

Fifth  exception :  The  court  charged  the 
Jnry  that  if  the  jury  believe  that  the  detend- 
ant  took  the  personal  property  sued  for 
into  his  possession,  the  plaintiff  being 
present,  forbidding,  and  carried  the  same 
away,  exercising  a  dominion  over  the 
same  in  denial  of  and  inconsistent  with  the 
rights  of  the  plaintiff,  it  being  the  proper- 
ty of  the  plaintiff,  as  further  charged  the 
Jury  will  answer  the  first  issue  "  Yes, "  and 
this  notwithRtandtng  the  fact  that  there 
may  have  been  the  eqn'.table  tenancy  in 
common  contended  for  by  defendant;  to 
which  charge  the  defendant  excepted. 

There  was  a  verdict  and  judgment  tor 
the  plaintiff,  and  defendant  appealed. 

GrabamA  (V/nston,  lor  appellant.  L.C. 
Edwards  a.u6  Batcbelor  A  Derereux.tor  ap- 
pellee. 

AvBRT,  J.,  {after  statla/r  tbe  facia  aa 
above.)  The  rule  laid  down  by  this  court 
in  Emery  v.  Railroad  Co.,  102  N.  C.  209.  9 
S.  E.  Rep.  139,  has  been  repeatedly  ap- 
proved since.  Liineberger  v.  Tldwell,  104 
N.  C.  510,  10  S.  B.  Rep.  758;  Brown  v. 
Mitchell.  102  N.  C.  867,  9  S.  E.  Rep.  702; 
McAdoo  V.  Railroad  Co.,  105  N.  C.  151, 11  S. 
E.  Rep.  816.  The  defendant,  In  order  to 
sustain  his  assignment  of  error,  must 
show  that  the  court  has  erred  in  refusing 
or  falling  at  bis  request  to  prraent  to  the 
jury,  through  the  medium  of  some  issue 
submitted,  a  pertinent  view  of  tbe  law  ap- 
plicable to  the  testimony,  whereby  the 
jnry  may  have  been  misled.  Bonds  v. 
Smith.  106  N.  C.  564, 11  S.  B.  Rep.  822.  A 
tenant  in  common  of  a  chattel  cannot 
maintain  an  action  of,  or  in  the  nature  of, 
trover  against  his  co-tenant  upon  the 
ground  merely  that  bis  demand  for  pos- 


session of  tbe  common  property  has  been 
refused  by  the  latter,  unless  he  can  sboir 
that  the  co-tenant  bad  subsequently  con- 
sumed It  or  placed  it  beyond  recovery  by 
means  of  legal  process.  Newby  v.  Har- 
rell,  99  N.  C.  149,  5  S.  £.  Rep.  284:  Pitt  T. 
Petway.  12  Ired.  69;  Lucas  v.  Wassoo'. 
3  Dev.3»8;  Cooley,  Torts,  p.  455;  Ripley  r. 
Davis,  16  Mich.  76.  But  where  tbe  ten- 
ant in  possession  of  personal  chattels 
withholds  the  common  property  from  his 
co-tenant,'  or  wrests  It  from  him,  and  ex- 
ercises a  dominion  over  it  either  in  direct 
denial  of  or  InconHlstent  with  the  rights 
of  tbe  latter,  an  action  will  lie  for  conver- 
sion. Shearin  V.  Rigg8bee.97  N.C.221,  1  S. 
B.  Rep.  770;  2  Qreenl.  Bv.  S  642;  Universi- 
ty V.  Bank,  96  N.  C.  284,  8  S.  E.  Kep.  359; 
Cooley,  Torts,  supra;  2  Ureenl.  Bv.S  636. 
note  a;  Grove  v.  Wise,  89  Mich.  161.  There 
Is  Homeconflict  among  tbe  authorities,  and 
It  is  diflScult  to  draw  or  trace  theshadowy 
line  that  marks  the  limit  to  which  a  ten- 
ant in  common  may  go  in  tbe  exercise  of 
control  over  the  common  property  with- 
out subjecting  himself  to  liablllt>'  for  con- 
version. But  Schouler,  in  bis  work  on 
Personal  Property  (vol.  1,  p.  200.)  after 
taking  tbe  extreme  ground  that  at  com- 
mon law  nothing  short  of  the  destruction 
of  a  chattel  or  the  conversion  of  the 
whole  to  his  own  use,  or  something  equlT- 
aleut,  will  render  tbe  owner  in  possession 
liable  to  his  co-owners,  says  that  mere 
dispossession  of  a  co-tenant  might,  "if  ac- 
companied with  other  acts  showing  a 
hostile  Intent,  "amount  to  a  conversion. 
It  wonld  seem  that  the  violent  wrenching 
of  the  machinery  from  the  mill,  when  tbe 
plaintiff  was  present,  forbidding,  was  tbe 
strongest  evidence  of  snch  Intent.  In  tbe 
case  of  Strickland  ▼.  Parker,  64  Me.  3BS, 
the  facts  were  that  tbe  purchaser  at  exe- 
cution sale  of  an  undivided  Interest  in  a 
tract  of  land  removed  the  superstrurtnre 
of  a  marine  railway  located  on  the  land, 
consisting  of  iron  and  wooden  rails  and 
sleepers,  etc.,  and  placed  it  upon  another 
tract  of  land.  The  court  held  that  tbe 
property  removed  constituted  a  part  ot 
the  land,  and  passed  with  it;  bat  that  the 
co-tenant  of  the  purchaser  might  main- 
tain trover  against  him  for  removing  it. 
Tbe  supreme  court  of  Michigan,  In  the 
case  of  Grove  v.  Wise,  supra,  held  that 
even  before  condition  broken  any  person 
wrongfully  Interfering  with  a  mortgagee's 
possession  ot  a  chattel  under  his  mort- 
gage deed  would  subject  himself  to  liabili- 
ty to  damage  In  an  action  for  trover 
brought  against  him  by  such  mortgagee. 
The  facts  in  that  case  were  that  an  undl- 
Tided  half  Interest  In  a  steam-engine,  boil- 
er, and  some  planing-mtll  machinery  had 
been  mortgaged  to  the  plaintiffs,  and  tbe 
defendant.  Wise,  having  previously  owned 
the  other  half  Interest,  had  subsequent  to 
tbe  date  of  tbe  mortgage  bought,  at  bank- 
rupt sale,  the  land  on  which  the  bnlldlng 
containing  the  engine,  boiler,  and  machin- 
ery stood.  The  case  Is  cited  with  approv- 
al both  by  Cooley  and  in  tbe  notes  to 
Greenieaf's  Evidence.  It  seems  to  be  set- 
tled that  where  personal  property,  aft^ 
being  subjected  to  the  lien  ot  a  mortgage, 
is  attached  to  mortgaged  land,  it  will  bs 
held  to  have  passed  to  the  mortgagee  In 
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tbe  chattel  mortsaKe  aa  against  tbe  as- 
aignee  or  bolder  ol  the  real-estate  mort- 
ga}^,  who  bad  notice  ot  the  first  mort- 
gage, when  It  was  attached.  Herm. 
Chat.  Mortg.  S  138;  Sheldon  v.  Edwards. 
35  N.  Y.  27»:  8mitb  v.  Benson.  1  Hill.  17A. 
^herea  steam-mill  .was  mortgaged,  not 
Including  tbe  land  on  which  it  stood, it 
was  held  by  the  supreme  court  of  Iowa 
that  subsequent  purchasers  of  tbe  mill 
and  premiseH  on  which  it  stood,  who  bad 
notice  o'  the  chattel  mortgage,  took  title 
to  the  mill  subject  to  it.  Oreither  v.  Alex- 
ander, 15  Iowa,  470;  Herm.  Chat.  Mortg. 
S  138.  The  general  principle  thutexcluslve 
possrinBlon  of  personal  property  by  one 
tennnt  in  comiiiun,  and  denial  of  tbe 
rights  of  bin  co-tenant.  Is  a  conversion  for 
which  trover  will  lie.  Is  supported  by  nu- 
merous adjudications  In  the  courts  ot 
other  states.  Fiijuet  v.  Allison,  12  Mich. 
328;  Weld  v.  Oliver.  21  Plclt.  663;  Winner 
V.  Pennlman,  3.T  Md.  163;  Person  v.  Wil- 
son, 25  Minn.  Is9.  In  Stephens  v.  Koonce, 
1U3  N.  C.  2CM,  9  S.  E.  Rep.  Sl.^i.  the  defend- 
ant tendered  to  the  plaintiff  a  judgment 
for  the  poHHession  of  a  steam-engine,  boil- 
er, saw-mill,  grist-TlII,  etc.,  removed  from 
bis  land,  and  the  costs  of  the  action.  The 
court  held  tbat  tbe  defendant  was  not  on- 
ly liable  for  costs,  notwithstanding  such 
offer,  but  for  tbe  full  value  of  tbe  property 
converted,  and  Interest  allowed  by  the  Ju- 
ry, and  could  not  be  com(>elled  to  take 
the  property  back.  The  general  rule  la 
that  where  One  ot  tbe  owners  of  an  undi- 
vided Interest  in  a  chattel  exercises  such 
dominion  over  the  common  property  ns 
Is  Inconi"ist<"nt  with  the  rights  of  bis  co- 
owner,  the  latter  may  bring  claim  and  de- 
livery if  the  property  can  be  found,  and  re- 
cover the  specific  property  with  diimage 
tor  deterioiation  as  well  as  detention,  or 
be  may  elect  to  sue  tor  damages  for  the 
wrongful  conversion,  and  recover  tbe  val- 
ue ot  the  pri)perty  at  the  time  of  the  tak- 
ing and  costs.  Stephens  v.  Koonce,  su- 
pra; Ripley  V.  David,  15  Mich.  75;  Hall  v. 
Vounts,  87  N.  C.  285.  After  suit  has  been 
brought  for  the  converHion,  the  owner 
cannot  be  compelled  to  take  the  property 
back,  but  when  he  does  allow  It  to  be  re- 
turned In  a  damaged  condition,  its  diuiin- 
Ished  value  can  be  considered  In  mitlKa- 
tlon  of  damages.  3  Sutb.  Dam.  530.  The 
rule  as  to  the  measure  of  damages  would 
be  different  where  fixtures,  sncb   as  gus- 

giping,  are  torn  from  a  building,  and  tbe 
uildintr  is  thereby  rendered  unfit  toroccu- 
Sation  and  use.  There  tbe  measure  of 
amages  Is  tbe  cost  ot  restoring  the  build- 
ing to  its  original  state,  and  the  loss  in 
Its  rental  value  while  it  was  uninhabita- 
ble. Willis  V.  Branch.  94  N.  C.  142.  It  was 
not  necessary  tbat  tbe  plaintiff  should 
make  a  formal  demand  for  possession  of 
tbe  property  before  bringing  the  action,  if, 
as  both  plaintiff  and  defendant  testified, 
he  was  present,  forbidding,  when  It  was 
removed  from  tbe  land.  The  law  did  not 
require  him  to  act  on  tbe  assumption 
tbat  one  who  took  It  away  In  tbe  face  of 
bis  protest  would  return  it  at  his  request, 
or  to  accept  It  in  full  satisfaction  of  bis 
damages  it  there  was  a  voluntary  offer  to 
return  It.  Tbe  exceptions  Insisted  on  in 
this  court  were  tbe  first  four  and  fifth. 
T.12s.E.no.20— 63 


For  the  reasons  given,  we  do  not  think 
tbat  tbe  Judge  erred  in  refusing  tbe  ln> 
struction  asked  oreubstltuting  tbat  given, 
or  In  the  rulings  excepted  to.  There  to 
no  error. 


(108  N.  c.  ns) 

Harbison  et  aJ.  v.  Rat  et  si. 

{Sitpreme  Count  vf  North  Caroltna.    March  IOl 
1891.) 

OOPABOBinBa— PABTrriOIt— DlBD  TO  HuSBAlTD 

Aim  Win. 

1.  A  deed,  on  partition,'  which  by  direction 
of  a  coparcener  is  made  to  bimsalf  and  wife,  does 
not  convey  to  them  an  estate  by  the  entirety. 

8.  In  such  oaae  tbe  fact  that  the  husband  re- 
ceived the  deed  and  had  it  recorded  does  not  es- 
top his  heirs  In  a  suit  for  their  share. 

Civil  action  tried  before  MacRab,  J.,  at 
February  term,  18«),  ot  Wake  superior 
court.  Oakley  Harrison  and  his  brothers 
and  sisters  divided  tbe  lands  (which  bad 
been  conveyed  to  them  by  their  father)  by 
deedsot  partition  among  themselves,  with- 
out legal  proceedings.  The  deed  for  Oak- 
ley Harrison's  share  was  made  to  him 
and  Juda.  bis  wife,  who  since  his  death 
has  intermarried  with  the  defendant  Ray. 
The  plaintiffs,  who  are  Oakley  Harrison's 
children  by  bis  first  wife,  alleged  that  tbe 
name  of  said  Juda  was  Inserted  in  the 
deed  by  mistake  and  inadvertence  ot  tbe 
draughtsman.  Thedefendants allege  that 
the  deed  was  drawn  to  Oakley  Harrison 
and  said  Juda  by  tbe  direction  ot  Oakley 
Harrison,  who  accepted  tbedeed  and  caused 
it  to  be  registered.  Thecourt submitted  as 
theflrstissuewhetherthenameof  Juda,  tbe 
wife  of  Oakley  Harrison,  was  inserted  lu 
the  deed  by  mistake.  This  issue  was  found 
against  tbe  plaintiffs,  who  then  moved  for 
judgment  noa  obstante  veredicto,  and  ex- 
cepted to  tbe  refusal  of  the  motion.  They 
also  excepted  because  the  court  instructed 
tbe  Jury  that,  if  they  found  for  the  defend- 
ants upon  the  first  iHsue,  they  should  not 
find  as  to  the  secimd  isHue  that  the  plain- 
tiffs were  the  owners  and  entttl<>d  to  the 
poKsesBlun  oftbeland.-  Plaintiffs  appealed 
from  judgment  rendered. 

J.  U.  Fleming,  tor  appellants.  Fuller  A 
aaow,  tor  appellees. 

Clark,  J.,  {after  stating  the  facta  aa 
above.)  When  realty  is  devised  or  con- 
veyed to  husband  and  wife,  they  take  by 
entirety,  and  upon  the  death  of  one  tbe 
whole  belongs  to  tbe  other,  by  right  ot 
survivorship.  2  Bl.  Comm.  182;  Long  v. 
Barnes,  87  N.  C.  820;  Kimonton  v.  Cornel- 
ius, 98  N.  C.  433.  4  S.  E.  Rep.  38.  The  act 
abolishing  survivorship  in  joint  tenanciee 
(Act  1784,  c.  204;  Code,  §  132(S)  does  notap- 
ply  to  such  cases.  Motley  v.  Wbltemore, 
2  Dev.  &  B.  537;  Todd  v.  Zachary,  Bush. 
Eq.  286;  Woodford  v.  HIgly.  60  N.  C.  234. 
Indeed, itis  held  thata  conveyance  to  bus- 
band  and  wife  has  a  fifth  unity  added  to 
tbe  four  common-law  unities  recognized 
In  joint  tenancy,  1.  e.,  unity  of  person. 
Topping  V.Sadler,  6  Jones,  (N.  C.)  357; 
Freem.  Co-Tenancy,  §  M.  But  in  the  pres- 
ent case  the  deed  to  Oakley  Harrixon  and 
wife  operated  merely  as  a  partition  of  tbe 
lands,  and  conveyed  no  estate  to  them. 
Tbe  land  in  ctmtroversy  was  tbe  share  oi 
Oakley  Harrison  In  the  lands  Inherited  by 
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blm  and  bis  brotbers  and  sisters.  This 
tract  was  ascertained  to  be  his  share  by  tbe 
consent  partition,  which  was  bad  in  lieuot 
leftal  pruceeillDKS  to  appoint  conimisHlon- 
ers  to  mark  It  oH  and  assign  it.  It  is  not 
claimed  tbut  Juda.the  wife,  had  any  inter- 
est in  the  land,  so  that  anytliing  sbonld 
ba  ve  been  assigned  ber,  but  it  is  contended 
that  by  Oalcley  Harrison's  direction  the 
deed  was  drawn  to  him  and  his  wife  Jointly. 
Suppose  this  to  be  so.  The  grantors  were 
not  couvejring  any  additional  estate  or 
interest  to  Oakley  Harrison.  He  had 
bought  nothing,  and  they  were  not  mak* 
Ing  him  a  present  of  anything.  The  deed 
only  assigned  to  him  in  'severalty,  and  by 
metes  and  bounds,  what' was  already  his. 
The  grantors  conveyed  no  part  of  tiietr 
shares.  They  had  no  Interest  in  the  share 
embraced  in  the  deed  to  Oakley  Harrison, 
and  could  convey  no  interest  therein  to 
him  or  anyone  else.  It  was  his  by  the 
conveyance  from  his  father.  He  received 
no  title  nor  estate  by  virtue  of  thedeedfrom 
bis  brothers  and  sisters,  nor  could  his  wife. 
The  title  being  already  In  blm.  the  deed 
merely  desigftated  bis  share  by  metes  and 
bounds,  and  allotted  it  to  be  held  In  sev- 
eralty. No  title  passed  by  the  deed,  nor 
by  any  of  the  deeds.  "Partition  makes 
no  degree.  It  only  adjusts  the  different 
rights  of  the  parties  to  the  possession. 
Each  does  not  take  the  allotment  by  pur- 
chase, but  is  as  much  seised  of  It  by  de- 
scent from  the  common  ancestor  as  of  the 
undivided  share  before  partition."  Alln. 
Partlt.  124.  The  deed  of  partition  de- 
stroys the  unity  of  possession,  and  hence- 
forward each  holds  his  share  In  severalty, 
but  sucb  deed  confers  no  new  title  or  addi- 
tional estate  in  the  land.  2  Bl.  Comm. 
186.  Hence  It  Is  that  In  partition,  what- 
ever the  form  of  the  deed,  there  is  an  Im- 
plied warranty  of  title  by  each  tenant  to 
all  the  others.  Huntley  v.  Cline,  93  N.  C. 
458.  Had  the  deed  from  the  brothers  and 
sistei-s  conveyed  any  new  and  distinct  es- 
tate in  the  land  allotted  to  Oakley  Harri- 
son, be  certainly  already  had  an  Interest 
therein.  Tills  was  not  conveyed  to  his 
wife,  and  such  share  would  have  been  held 
by  blm  and  bis  wife  neither  by  a  unity  of 
Interest,  unity  of  title,  nor  unity  of  time, 
which  three  unities  are  as  essential  to  a 
joint  tenancy  as  the  fourth  unity,  (of  pos- 
session,) which  alone  they  would  have 
had.  Indeed,  the  other  heirs  conveyed  no 
title  to  Oakley  Harrison,  nor  conferred  on 
blm  anything  that  he  had  not  before.  His 
llrectlon  to  them  (If  given)  to  convey  to 
himself  and  wife  could  not  have  the  effect 
to  make  the  deed  a  conveyance  of  any- 
thing to  his  wife,  when  it  was  not 
such  as  to  himself.  There  Is  no  estoppel 
on  the  plaintiffs  by  virtue  of  Oakley  Harri- 
son b.iving  received  and  caused  the  deed 
to  be  registered ;  tor,  as  we  have  seen,  bis 
title  was  not  derived  by  the  deed  of  par- 
tition, but  by  the  deed  from  bis  father. 
The  deed  of  partition  Is  only  an  estoppel 
as  betwaen  the  plaintiffs  and  the  brothers 
and  sisters  of  Oakley  Harrison  to  the 
extent  of  bis  share  of  bis  father's  lands, 
thus  set  apart  and  allotted  In  severalty. 
In  this  view  of  the  matter,  we  are  sup- 
ported by  the  very  recent  case  of  Yancey 
«.  Radford.  86  Va.  638, 10  S.  E.  Rep.  972, 


(March,  1890,)  wbicb  la  well  considered 
and  exactly  In  point.  To  same  effect  is 
Dooley  v.  Baynes.  86  Va.  644, 10  S.  E.  Rep. 
974.  The  issue  submitted  was  Immaterial. 
Upon  the  admissions  in  the  answer.  Judg- 
ment should  have  been  entered  in  favor  of 
the  plaintiffs  oon  Qbstnate  veredicto. 
Moye  V,  Pet  way,  76  N.  C.  327;  Ward  v. 
Phillips,  89  N.  C.  215;  Walker  v.  Scott,  106 
N.  C.  66,  11  S.  B.  Rep.  864. 
Reversed. 


am  N.  c.  m 
Barnes  ▼.  McCullbrs. 

(Supreme  Court  cif  North  CaroUna.    ISardh  10, 
1801.) 

Vbmdob  asd  Vikdbb  —  E<)uiTiiBLS  Estate  op 
Tribd  Pebson — LiMrTATiON  or  Actioxs. 

1,  Defendant  sold  land  to  plaintiff's  son,  and 
gave  bond  (or  title,  plaintiff  becoming  surety  on 
Uie  purchase- money  notes  under  an  agreement 
with  the  vendee,  indorsed  on  the  bond  and  wit- 
nessed by  defendant,  by  which,  on  payment  of 
the  puruhase  money  and  conveyance  to  the  ven- 
dee, he  should  convey  ber  a  life-estate  in  the 
land.  After  payment  of  six  notes,  defendant  sur- 
rendered the  others,  and  made  the  vendee  a  deed, 
taking  from  him,  unknown  to  plaintiff,  a  mort- 
gage for  the  balance  of  the  purchase  money,  and 
other  mortgages  to  secure  loans  to  the  vendee. 
Held,  that  the  unpaid  purchase  money  was  not  a 
lien  on  plaintiff's  equitable  estate,  but  on  the 
land,  and  the  other  mortgages  were  not  liens  on 
the  land  as  against  plaintiff's  rights.  On  the 
payment  of  the  balance  of  the  purchase  money 
she  would  be  entitled  to  a  conveyance  of  a  legal 
estate  for  life. 

2..  In  such  case,  the  statute  of  limitations  does 
not  begin  to  run  against  an  action  by  plaintiff,  to 
compel  the  conveyance  to  ber  of  a  life-estate, 
until  all  the  purchase  money  is  paid. 

Appeal  from  superior  court,  Johnston 
county;  MacRae,  Judge. 

The  fbme  plaintiff  alleges,  in  substance, 
that  on  the  28th  of  September,  1873.  tbe 
defendant  contracted  with  ber  son  (who. 
In  the  course  of  the  action,  became  her  co- 
plaintiff)  to  sell  to  blm  the  tract  of  land 
described  In  tbe  complaint  for  the  price  of 
$6,211.37;  that,  to  secure  the  payment  of 
this  purchase  money,  be  took  from  her 
said  son  eight  several  notes,  each  of  seven 
of  them  for  $800,  and  the  eighth  of  them 
for  9911.87,  one  of  them  coming  due  on  tbe 
1st  day  of  each  January  next  after  tbe  day 
and  date  first  above  stated,  and  the  last 
and  largest  one  of  them  to  be  due  on  tbe 
Ist  day  of  January,  1883;  that  tbe  defend- 
ant, on  the  first  above-mentioned  day. 
executed  to  her  said  son  bis  bond  for  title 
for  said  land  in  tbe  sum  of  $6,211.87,  con- 
ditioned that  he  would  make  to  tbe  son  a 
good  and  sufiBcient  deed,  with  general 
warranty,  etc.,  to  convey  to  him  the  fee- 
simple  estate  therein,  when  and  as  soon 
as  the  said  notes  should  be  paid  as  they 
came  due;  that  It  was  made  part  of  said 
contract  that  the  feme  plaintiff  should 
sign  and  become  surety  to  each  of  said 
notes,  which  she  did,  with  tbe  distinct  un- 
derstanding and  agreement  that,  when 
said  purchase  money  should  be  paid  and 
her  son  should  receive  title  (or  tbe  land 
from  tbe  defendant,  ber  said  son  would 
execute  to  ber  a  deed  sufficient  to  convey 
to  ber  an  estate  for  her  lite  or  her  widow- 
hood, (she  then  and  ever  thereafter  and 
now  being  a  widow;)  that  the  defendant 
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well  understood  and  had  full  knowledge 
of  thlB  aKreeinent.  and  be  wrote  on  the 
back  of  Bald  bond  for  title  a  memorandum 
thereof,  in  these  words:  "I,  Nathan  L. 
Barnes,  do  hereby  a^ree  and  prnnilue  my 
mother  that  she  shall  have  a  life-time  or 
widowhood  estate  upon  the  premises  men- 
tioned in  the  within  bond.  Witness  my 
hand  and  oeal  this  28th  day  of  September, 
1875;"  that  this  memorandum  was  signed 
under  bis  seal'  by  her  said  son,  and  the 
execution  of  the  same  was  witnessed  by 
the  defendant;  that  she  went  upon  and 
she  and  her  son  cultirated  said  land,  and 
paid  tbeHrst  six  of  said  notea  as  they  each 
matured ;  that  afterwards,  in  18S1,  the  de- 
fendant called  at  her  gate,  and  said  be  had 
given  her  son  Nathan  a  deed  for  the  land, 
and  the  latter  had  fixed  a  paper  to  protect 
her  life-estate;  thatshe  had  full  confidence 
iu  the  defendant,  and  bade  him  keep  the 
paper;  that  about  this  time  the  two  re- 
maining notes  were  delivered  to  her  by  her 
son,  and  she  felt  secure,  as  the  lionds  were 
all  canceled ;  that  about  the  Ist  of  Janu- 
ary, 1889,  her  son  told  her  she  had  no  right 
to  the  land ;  that  he  could  turn  her  out  of 
possession ;  that  she  at  once  sent  for  the 
defendant,  and  asked  him  if  she  bud  no  es- 
tate in  the  land ;  that  he  at  first  told  her 
she  had  none;  that  in  a  day  or  so  he  told 
her  she  did  have  u  life  interest  in  the  land, 
and  produced  from  hia  pocket  a  bond  for 
title  for  a  life-estate  or  for  her  widow- 
hood, made  to  her,  executed  by  her  said 
son,  dated  July  21,1881;  that  she  never 
knew  or  suspected  until  the  25th  of  Decem- 
ber, 1888,  that  her  son  had  taken  a  deed 
for  the  land,  and  executed  three  mortgages 
thereon  to  the  defendant,  purporting  to 
secure  moneys  loaned  to  her  son,  aggre- 
gating, including  the  said  last  two  notes 
for  the  purchase  money,  the  sum  of  97,640.- 
67;  that  she  is  entitled  to  have  the  defend- 
ant and  her  said  son  convey  to  her  a  life- 
estate  in  said  land,  she  so  having  an  es- 
tate in  equity,  etc. ;  that  said  mortgage 
deeds  are  a  cloud  on  her  equitable  title; 
that  Phe  was  never  consulted  concerning 
the  making  of  any  of  said  mortgages; 
that  she  knew  nothing  of  their  execution, 
and  never  assented  to  any  one  of  them, 
and  ia  not  conscious  of  having  received 
any  benefit  from  them,  or  any  one  of  them, 
etc.  i<he  demands  judgment  that  the  de- 
fendant be  restrained  by  injunction  from 
selling  her  life-estate  in  said  land  under 
any  power  in  said  mortgages,  or  any  one 
of  them;  that  be  execute  to  her  a  quit- 
claim deed  for  a  life-estate  in  said  land ; 
that  he  cancel  such  of  said  mortgages  as 
have  been  discharged ;  and  for  general  re- 
lief, etc. 

The  answer  admits  the  alleged  contract 
of  sale  of  the  land  between  the  son  of  the 
feme  plaintiff  and  the  defendant,  but  it  de- 
nies that  she  was  a  party  to  it,  except 
that  she  was  surety  to  the  notes  for  the 
purchase  money.  It  alleges,  as  to  the  con- 
tract'between  herself  and  her  son,  that  he 
bad  no  connection  with  the  same,  except 
that  he  wrote  and  witnessed  the  execu- 
tion thereof  on  the  back  of  the  bond  for 
title.  He  admits  that,  in  consideration  of 
the  feme  plaintiff's  becoming  surety  to  the 
Bald  notes,  her  son  agreed  with  her  that 
she  sboold  have  an  estate  for  life  or  her 


widowhood  in  the  land.  The  answer  nd- 
mita  tbat  the  defendant  conveyed  title 
thereto  to  her  son,  and  took  sundry  mort- 
gages on  the  land  to  secure  the  balance  of 
the  purchase  money  and  money  he  lent 
htm,  and  alleges  tbat  $1,000  of  the  sum 
lent  was  used  to  bny  an  engine  for  cotton- 
gin  purposes, for  a  store  account,  supplies, 
etc.  The  defendant  pleads  and  relies  up- 
on.the  statute  of  limitation,  and  insists 
that  the  court  has  no  Jurisdiction  to  re- 
move the  alleged  cloud  upon  the  feme 
plain tlR's title,  etc. ;  he  demands  j udM:ment 
for  f2,500,  with  interest,  and  that  the 
same  be  declared  a  first  lien  upon  the  said 
land,  and  particularly  upon  the  interest 
of  the  feme  plaintiff  therein ;  and  like  judg- 
ment against  the  said  son  for  $1,615.67, 
with  interest,  the  same  to  be  a  lien  npon 
his  interest  in  the  land;  tbat  the  present 
mortgage  be  foreclosed;  and  for  costs. 

The  jury  found,  upon  pertinent  issues 
submitted  to  it,  that  the  sixth  note  for  the 
purchase  money  was  paid  before  the  loan 
to  the  son  and  the  mortgages  to  secure 
thesame;  that  thebalanceof  the  purchase 
money  for  the  land  due  the  defendant  was 
fl,665,  with  interest  at  8  per  cent,  from 
March  S,  1889;  and  that  the  plaintiff's 
claim  is  not  barred  by  the  statute  of  limit- 
ation. The  court  gave  judgment  that 
the  feme  plaintiff  is  entitled  to  a  llfe-es- 
tnteoran  estate  during  her  widowhood 
In  the  land,  subject  to  the  payment  of  f  1,- 
665,  with  interest  at  8  per  cent,  annually 
from  March  3,  1890,  and  that  this  sum  be 
a  lien  upon  her  life-estate;  that,  upon  the 
payment  of  this  sum  to  the  defendant,  he 
shall  execute  to  her  a  conveyance  for  the 
said  land  for  her  life  or  widowhood.  The 
court  alsogave  judgment  against  the  male 
plaintiff  in  favor  of  the  defendant  for  $4,- 
115.67,  with  interest  at  8  per  cent,  from  the 
3d  March,  1889,  this  judgment  embracing 
the  amount  of  the  judgment  against  the 
feme  plaintiff,  and  to  be  a  lien  upon  his  in- 
terest in  the  land.  Upon  failure  to  pay  the 
said  judgment,  a  commissioner  is  directed 
to  make  sale  of  the  land,  etc. 

The  feme  plaintiff  excepted  to  the  Judg- 
ment, and  assigned  as  grounds  of  her  ex- 
ception: "(1)  That  said  sum  of  sixteen 
hundred  and  sixty-flve  dollars  should  not, 
nnder  the  complaint  and  answer  and  la- 
suea  as  found,  be  a  lien  and  chargeable  on 
her  estate  for  life  or  widowhood,  in  the 
land  described  in  the  complaint,  but  that 
her  said  interest  should  be  exempt  from 
said  lien  and  charge.  (2)  That,  if  held  to 
be  a  lien  and  charge  at  all  on  said  life-es- 
tate, the  amount  should  be  apportioned 
between  the  two  parts  of  the  fee-simple, 
according  to  the  quantity  and  value  of 
each  estate, — the  remainder  and  the  iife- 
eatate. " 

The  court,  in  instrncting  the  Jury,  aald : 
"Now,  if  this  teatimony  satisfies  yon  that 
Mr.  N.  L.  Barnes  paid  defendant  the 
amount  of  the  sixth  note,  and  took  up  the 
note,  and  afterwards,  either  before  he  left , 
the  defendant,  or  after  he  left  him  and  re- 
turned, borrowed  two  thousand  and  five 
hundred  dollars,  and  took  up  the  other 
two  notes,  you  will  respond  to  this  issue, 
'Yea.'  But  if  yoo  find  that  Mr.  Barnes 
borrowed  two  thousand  and  five  hundred 
dollars  from  the  defendant,  and  then  took 
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np  the  three  notes  with  tha  money  he  bad 
borrowed,  you  will  answer' No.'"  Thede- 
fnndant  aaked  the  following  instmction, 
which  was  refused:  "If  the  jury  believe 
that  Nathan  Barnes  took  currency  to  Mc- 
CuUers  to  pay  the  note  in  controversy,  but 
stated  that  he  needed  the  money,  and  that 
thereupon  a  new  note  was  given  tor  the 
amount  of  this  note  and  two  others,  and 
a  new  mortgage  executed,  that  the  sixth 
note  would  be  Included  in  the  amount  of 
the  new  mortgage,  and  would  not  be 
paid,  but  merged  in  the  new  note."  De- 
fendant excepted  to  the  charge  as  given, 
and  to  the  failure  to  give  the  charge  as  re- 
quested. The  defendant  asked  the  court, 
upon  the  point  reserved  as  to  the  cause  of 
action,  to  rale  that  the  plaintiff's  com- 
plaint did  not  state  a  canse  of  action,  un- 
der the  case  of  Busbee  v.  Macy,  85  N.  C. 
829.  Motion  overruled.  Defendant  ex- 
cepted. The  defendant  then  asked  the 
court,  upon  the  admitted  facts  and  the 
verdict,  to  adjudge  upon  the  point  re- 
served as  to  thestatute  of  limitations  and 
for  judgment  in  favor  of  the  defendant. 
The  court  held  that  the  claim  is  not 
barred  by  the  statute  of  limitations.  De- 
fendant excepted.  The  feme  plaintlO  and 
the  defendant  appealed  to  this  court. 

Poa  <ft  Poa.  tor  plaintitt.   Bnabee  A  Bus- 
bee,  tor  defendant.  ^ 

Mrrrimon,  C.  J.,  (after  Btatiatf  the  fycta 
as  above.)  The  contract  of  sale  of  the 
land  in  question  between  the  son  of  the 
feme  plaintiff  and  the  defendant,  as  em- 
bodied in  the  bond  for  title  and  the  notes 
tor  the  purchase  money,  had  the  effect  to 
put  the  equitable  title  to  the  land  In  the 
son.  The  defendant  retained  the  legal 
title  as  security  tor  the  purchase  money, 
and  in  trust  for  the  son.  the  vendee,  to 
be  conveyed  to  him  when  and  as  soon  as 
the  purchase  money  should  be  paid.  Wln- 
bom  v.  Gorreil,  3  Ired.  Eq.  117;  Deer  y. 
Delllnger,  75  N.  C.  300;  Hinsdale  v.  Thorn- 
ton. Id.  381 ;  Bank  v.  Oapp.  76  N.  C.  482. 
Granting,  as  contended  by  the  defend- 
ant, that  the  feme  plaintiff  had  no  connec- 
tion with  the  contract  of  sale  of  the  land 
Just  mentioned,  to  her  son.  except  as  sure- 
ty to  the  notes  tor  the  purchase  money, 
still  she  purchased  from  the  latter,  tor  a 
valuable  and  suffleient  consideration,  an 
estate  tor  her  life  or  widowhood  in  the 
land,  the  legal  title  to  be  made  to  her  by 
her  son  when  and  as  soon  as  he  should 
get  the  same  from  the  defendant.  That 
she  had  made  such  contract  with  ber  son 
the  defendant  well  knew.  He  had  notice 
of  her  riglits  acquired  by  it  at  the  time  it 
was  made,  and  ever  thereafter,  and  cer- 
tainly at  the  time  he  conveyed  to  the  son 
the  legal  title  for  the  land,  lent  him 
money,  and  took  the  mortgages  to  secure 
the  same  and  the  balance  of  the  purchase 
money.  Indeed,  he  wrote  on  the  back  of 
the  bond  for  title  he  executed  to  the  son 
the  memorandum  of  the  contract,  and 
witnessed  the  signing  of  the  same  by  him. 
Hence  the  defendant  lent  the  money  to  the 
son,  and  took  the  mortgages  to  secure  the 
same,  with  notice  ot  and  subject  to  the 
right  and  equitable  estate  ot  the  feme 
plaintiff  purchased  from  ber  son,  except 
«8  to  the  balance  of  the  purchase  money 


due  to  bim.  As  to  this,  the  land  remained 
chargeable  with  it,  not  as  against  the 
fbtne  plaintitt  as  the  defendant's  debtor, — 
she  owed  him  no  debt  in  that  respect. — 
but  as  against  the  son,  who  was  the  debt< 
or.  The  debt— the  whole  ot  it— tor  the 
purchase  money  was  tbat  ot  the  son.  The 
right  of  the  feme  plaintiff  to  have  the  legal 
title,  under  the  circumstances,  was  de- 
layed until  the  son  should  pay  the  pur- 
chase money,  and  get  the  legal  title  trom 
the  defendant  in  pursuance  of  tbecontract 
between  bIm  and  the  son.  The  f^me  plain- 
tiff was  not  liable  tor  the  balance  ot  the 
purchase  money  as  surety,  because  ebe 
was  discharged  trom  such  liability  when 
the  defendant  surrendered  the  notes  there- 
tor,  and  extended  the  time  and  took 
mortgages  ot  the  land  to  secure  the  pay- 
ment ot  the  same.  Such  surrender  ot  the 
notes  and  entire  change  ot  the  character 
of  the  debt,  and  the  new  security  tor  the 
same,  had  the  effect  to  discharge  her  lia- 
bility as  surety.  This,  however,  did  not 
relieve  the  land  trom  the  burden  ot  the 
balance  of  the  purchase  money,  because 
the  defendant  was  not  bound  to  part  with 
the  legal  title,  nor  did  be  intend  to  do  so. 
until  the  same  should  be  paid.  When  he 
took  a  mortgage  ot  the  land  to  secure 
this  balance,  he  simply  changed  the  shape 
ot  his  security.  Moreover,  it  would  be  in- 
equitable for  the  feme  piaiatiff  to  get  the 
legal  title  to  the  estate  she  so  purchased 
before  the  balance  ot  the  purchase  money 
should  be  paid.  She  purchased  with  the 
understanding  that  the  land  was  charge- 
able, and  burdened  with  the  whole  debt 
tor  the  purchase  money,  and  that  the 
plaintiff  was  not  bound  in  any  case  to 
part  with  the  legal  title  until  the  debt 
should  be  paid,  nor  did  he  part  with  it 
for  the  purpose  ot  relieving  It  trom  bis  Just 
claim  upon  it  in  that  respect.  The  de- 
fendant could  not  burden  the  land  in  ques- 
tlon  with  a  debt  due  to  him  trom  the  son 
mentioned,  on  any  account  other  than 
that  for  the  purchase  money  thereof,  by 
mortgage  or  otherwise,  to  the  prejudice  ot 
the  feme  plaintiff  In  the  respects  nnder  con- 
sideration; nor  can  be  reasonably  com- 
plain that  he  could  not,  because  he  took 
the  mortgages  with  knowledgeand  notice 
of  her  equitable  estate  and  right  to  the 
land,  without  her  knowledge  and  consent. 
Linch  V.  Gibson,  Tayl.  (N.  C.)  676;  Pear- 
son v.  Daniel,  2  Dev.  &  B.  Eq.  960;  Macks- 
well  V.  Wallace.  Busb.  Eq.  251 ;  Rutledge 
V.  Smith,  Id.  283;  Shaver  v.  Shoemaker, 
Phil.  Eq.  327;  Stuton  v.  Davenport,  95  N. 
C.  11. 

Nor  was  the  tkme  plaintlff'seqnitable  es- 
tate and  Interest  in  the  land  as  such, 
chargeable  with  the  balance  ot  the  pur- 
chase money  due  the  defendant.  She  did 
not  owe  It,  nor,  as  wa  have  seen,  was  she 
liable  tor  It  as  surety,  it  that  could  at  all 
alter  the  case  in  this  respect.  She  did  not 
purchase  ber  equitable  estate  trom  the  de- 
fendant, but  trom  her  son.  She  has  no  re- 
lation in  the  matter  with  the  former,  who 
might  sell  the  land  to  pay  the  purchase 
money,  or  any  part  of  it.  if  need  be. 
but  be  would  not  sell  it  as  thatof  the  feme 
plaintiff,  nor  could  he  so  sell  it  as  to 
charge  her  Interest  specially,  in  order  to 
relieve  or  disburden  that  ot  her  son.    Sb* 
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l8  not  debtor  to  lilni.  He  has  no  demand 
nffalnst  her  for  the  purchase  money.-  He 
has  BimpVy  the  right  to  sell  the  land,  or 
some  part  of  It,  If  need  be,  to  pay  the  hal- 
ance  of  tlie  purchase  money,  without  ref- 
ei-ence  to  her  estate  therein,  and  as  if  she 
had  none.  The  court,  therefore,  errone- 
uuHly  adjudg^cd  that  the  balance  of  the 
purcliuse  money  is  a  lien  "  upon  the  life  or 
widowhood  estate"  of  the  feme  plaintiff. 
It  should  have  adjudged  that  she  was  en- 
titled to  bare  the  legal  title  to  such  es- 
tate in  th6  land  when  and  as  soon  as  the 
balance  of  the  purchase  money  therefor 
specified  should  be  paid,  and  that  this  sum 
is  a  lien  upon  the  land;  and  that,  upon 
the  payment  of  such  balance,  the  defend- 
ant and  the  said  son  shall  execute  to  her 
proper  deedH  conveying  to  her  such  estate 
as  she  Is  entitled  In  such  case  to  have. 
The  exception  of  the  feme  plaintiff  must 
therefore  be  sustained. 

The  exceptions  of  the  defendant  are  not 
well  founded.  There  was  evidence  to 
warrant  the  instruction  to  the  Jury  com- 
plained of,  and  we  think  it  sufficiently  em- 
braced that  specially  asked  for  by  the  de- 
fendant. The  court  suggested  two  as- 
pects of  the  evidence,  and  the  Jury  could 
readily  apply  it  without  directing  their  at- 
tention to  a  particular  view  of  part  of  it. 
There  was  no  ground  for  the  second  ex- 
ception. This  is  not  an  action,  in  any 
view  of  It,  to  remove  a  cloud  npon  the 
feme  plaintiff's  title.  Its  purpose  1«  to 
compel  the  defendant,  who  conveyed  the 
legal  title  to  the  land  in  question  to  her 
co-plaintiff,  and  then  lent  him  large  sums 
of  money,  and  took  mortgages  of  the  land 
from  him  to  secure  the  same,  and  the  bal- 
ance of  the  purchase  money,-  with  notice 
of  her  equitable  estate  and  rights  in  and 
to  the  land,  to  convey  to  her,  under  the 
circumstances,  the  legal  title  to  the  same, 
and,  further,  under  the  circumstances,  if 
need  be,  to  sell  the  land  to  pay  the  .bal- 
ance of  the  purchase  mone.T,  and  to  the 
end  she  may  obtain  such  relief  as  she  may 
be  entitled  to  have.  Nor  is  the  feme  plain- 
tiff's right  to  sue  barred  by  any  statute  of 
limitation.  Her  right  to  have  the  legal 
title  to  her  equitable  estate  In  the  land 
does  not  arise  until  the  purchase  money 
shall  lie  paid,  and  It  has  not  yet  been  paid. 
This  action  Is  equitable  in  its  nature,  and 
its  chief  purpose  is  to  enforce  an  equitable 
right  of  the  feme  plaintiff  to  have  the  re- 
lief specified  against  the  defendant,  as  to 
which  the  statute  of  limitations  does  not 
app'y.  unless  it  be  the  Code,  §  158,  which 
bars  an  action  for  relief,  if  nut  other- 
wise provided  for,  if  the  same  shall  not  be 
commenced  within  10  years  next  after  the 
cnns3  of  action  accrued.  If  it  be  granted 
that  this  statute  applies  in  cases  like  the 
presen  t  one,  clea  rly  the  action  was  brought 
within  10  years  after  the  right  to  sue  ac- 
crued. l.,ibbett  V.  Maultsby,  71  N.  C.  345; 
Ross  V.  Henderson,  77  N.  C.  170.  What 
we  have  said  disposes  of  both  appeals. 
There  Is  error  in  the  plaintiff's  appeal,  and 
no  error  in  that  of  the  defendant.  The 
judgment  appealed  from  must  be  modified 
as  directed  in  this  opinion,  and,  so  modi- 
fied, affirmed.  To  that  end  let  this  opinion 
be  certified  to  the  superior  court.  It  is  so 
ordered. 


oos  N.  a  m) 

Surra  et  a/,  v.  Svmmsrfibi,d  et  &t. 

(Supreme  Court  of  North  CafnMna.    Mareh  17, 
1891.) 

FbACDUISKT  OOMVBTAROM— BBTTIKe' Abidb— 

JoiNSiB— Pabtiss— Plkldiso. 

1.  Where  a  mercantile  firm  makes  assign- 
ments for  the  purpose  of  defrauding  their  cred- 
itors, it  is  proper  for  several  creditors,  without 
resorting  to  a  creditors'  bill,  to  unite  in  bringing 
an  action  to  obtain  luagment  for  their  respective 
claims,  and  to  set  aside  the  assignments  as  fraud- 
ulent 

a.  The  fact  that  one  of  the  partners  oodveyea 
Individual  property  did  not  render  the  grantees 
thereof  necessary  parties,  since  their  omission 
could  not  prejudice  the  firm. 

8.  It  was  not  necessary,  in  such  case,  to  at- 
tach copies  of  the  deeds  of  assignment  to  theoom- 
plainL 

4.  Redundancy  and  argumentativeness  In 
pleading  must  be  objected  to  by  motion  before 
answer,  and  not  by  demurrer. 

5.  The  allegation  that  goods  were  sold  and  de- 
livered of  the  value  of  a  certain  amount,  which 
has  not  been  paid,  states  a  sufQclent  cause  of  ac- 
tion. 

Appeal  from  saperiorconrt,  Wayneconn- 
ty :  MacRab,  Judge. 

This  is  a  Joint  action  brought  bya  large 
number  of  individuals  and  firms  owning 
separate  and  independent  claims,  which 
were  unsecured  and  not  reduced  to  judg- 
ment, against  M.  SummerQeld  and  H. 
Dannenberg,  trading  as  M.  Summerfield  & 
Co.,  and  Sol.  Weil,  P.  T.  Massey,  and  H. 
Weil  &  Bro.  The  complaint  alleged  that 
Bl.  Summerfleld  &  Co.,  with  intent  to  de- 
fraud their  creditors,  had  made  assign- 
ments pf  all  their  property  to  Massey  and 
Weil,  and  demanded  Judgment  against 
them,  and  that  the  money  and  property 
in  the  hands  of  the  assignees  be  applied  to 
the  discharge  thereof,  and  for  other  relief. 

C.  M.  Bnabee  and  E.  W.  Pou,  for  appel- 
lants. W.  C.  iiunroe,  Aycock  &  Daniels, 
and  Falrclotb  A  Allen,  tor  appellees. 

SaBPHBB0,J.  1.  The  first  ground  assigned 
as  a  cause  of  demuri-er  presents  the  ques- 
tion whether  this  action  should  not  hare 
been  brought  In  the  form  of  a  general  cred- 
itors' bill.  In  Hancock  v.  Wooten,  107  N. 
C.  9.  ante,  199,  we  attempted  to  distin- 
guish a  general  creditors'  bill  from  a  judg- 
ment creditors'  bill,  and  in  the  course  o' 
the  discussion,  in  speaking  of  .the  former, 
we  used  the  following  language:  "Such 
bills  are  usually  Instituted  fur  the  purpose 
of  winding  up  the  insolvent  estates  of  de- 
ceased persons  or  the  affairs  of  a  corpora- 
tion. These  may  be  illustrated  by  the 
cases  of  Pegram  v.  Armstrong,  82  N.C.826; 
Wordsworth  v.  Davis.  75  N.C.  1.59;  Long  v. 
Bank,  81  N.  C.  41;  Glenn  v.  Bank,  80  N.  C. 
97:  and  Dobson  v.  Sim  on  ton.  93  N.  C.  268. 
In  such  cases  there  are  many  parties 
standing  In  the  same  sitnation  as  to 
their  rights  or  claims  upon  a  particular 
estate  or  fund,  and  the  shares  of  a  part 
cannot  be  determined  until  the  rights  of 
all  the  others  are  settled  or  ascertained. 
Of  this  nature  also  are  bills  brought  to  en- 
force trusts  or  assignments  for  creditors, 
and  other  instances,  where  there  Is  a 
community  of  Interest,  or  where  the  law 
devolves  upon  the  court  the  duty  of  tak- 
ing a  fund  into  Its  custody,  and  distribut- 
ing it  according  to  the  respective  interests 


Digitized  by 


Google 


^8 


SOUTHEASTEEN  BEPOItTElt,  VCL.  12. 


(N.  C. 


of  tbe  parties. "  A  glance  at  tbecoiuplaint 
will  disclose  tbat  tbe  present  action  is  not 
within  tlie  principle  above  stated.  It  is 
brought  by  several  creditors  for  tbe  pur- 
pose of  obtaining  judgments  for  their  re- 
spective claims,  and  to  set  aside  certain 
alleged  fraudulent  assignments  made  by 
tbe  (lelendantB.  Such  relief  may  be  ob- 
tained in  tbe  same  action,  (Bank  v.  Har- 
ris, 84  N.  C.  206,)  and  several  creditors 
may  unite  as  parties  plaintiff  and  acquire 
a   preference   by   way  of   equitable  lien. 

'  Hancock  v.  Wooten,  supra.  The  general 
creditors  have  no  lien  upon  copartnership 
assets,  (Allen  v.  Grlssom,  90  N.  C.  90,)  and 
tbe  court  only  requires  all  ot  tbem  to  be 
made  parties,  and  decrees  a  pro  rata  dis- 
tribution in  cases  of  dissolution,  when, 
at  the  instance  of  one  or  all  of  the  partners, 
or  of  a  purchaser  under  execution,  or  oth- 
erwiHe,  of   the  interest  of  an  Individual 

,  partner,  it   undertakes   to   wind  up  the 

'  partnernhlp  affairs  and  ascertain  the 
rights  of  such  individual  partners  or  their 
successors  in  interest.  As  each  partner 
has  an  equitable  right  to  have  the  assets 
applied  to  the  joint  indebtedness,  it  is  nec- 
essary that  the  claims  of ,  all  of  tbe  cred- 
itors should  be  ascertained,  and,  the  cred- 
itors being  thus  before  the  court,  an  eq- 
uitable distribution  is  made.  This  Is  not 
the  nature  of  the  present  action.  Under 
the  former  system  a  creditor  of  a  copart- 
nership could  obtain  a  judgment  at  law 
and  sell  tbe  copartnership  property  under 
cxecntiun.  He  could  also  Institute  a  judg- 
ment creditors'  bill  to  reach  equitable  as- 

'  sets,  or  to  remove  obstructions  (such  as 
fraudulent  conveyances,  etc.)  interposed 
by  the  debtor  to  tbe  subjection  ot  legnl 
assets.  A  judement creditors'  bill  was  gen- 
erally said  to  be  in  tbe  nature  of  an  equita- 
ble tt.  fa.,  and  we  have  seen  that  such  an 
action  may  now  be  maintained  without  a 
precedent  judgment,  and  that  several  cred- 
itors may  unite  in  the  same.  Upon  the  au- 

I  thorities  above  mentioned,  we  are  of  the 
opinion  that  this  action  need  not  have 
been  brought  in  the  form  of  a  general  cred- 
itors* bill,  and  the  demurrer  In  this  re- 
spect must  be  overruled. 

2.  For  the  same  reasons  tbe  second 
ground  of  demurrer,  that  there  is  a  mis- 
lolnder  of  parties  plaintiff.  Is  without 
merit,  and  the  demurrer  In  this  particular 

.  must  likewise  be  overruled. 

8.  The  third  and  fourth  grounds  ot  de- 
murrer are  untenable.  A  demurrer  does 
not  lie  except  in  the  cases  specifically  men- 
tioned In  section  239  of  the  Code.  Dunn  v. 
Barnes,  73  N.  C.  273.    Re<lundancy  and  Im- 

gortinence  In  pleading  must  be  objected  to 
y  way  ot  motion  before  answer  or  de- 
murrer, (Best  V.  Clyde,  86  N.  C.  4,)  and  the 
same  Is  true  as  to  argumentativeness, 
"Indeflnlteness,  or  uncertainty,  unless  the 
uncertainty  be  such  as  to  state  no  cause  of 
action,"  (Boone,  Code  Pi.  §§  64, 149.) 

4.  The  fifth  and  sixth  grounds  of  demur- 
rer are  also  untenable.  It  Is  alleged  that 
one  of  the  partners  conveyed  certain  indi- 
vidual property  to  C.  Summerfleld  and 
Isadore  Summerfleld.  This  property,  of 
course,  cannot  be  reached  unless  these  per- 
sona are  made  parties,  and  until  tbis  Is 
done  it  may  be  considered  as  out  of  the 
case,    it  Is  not  necessary  for  the  creditors. 


in  an  action  ot  this  character,  to  subject 
all  ot  the  property  of  a  debtor.  Munroe 
V.  Lewald,  107  N.  C.  655,  ante,  287.  They 
may  proceed  against  a  part  only;  and, 
this  being  so,  tbe  presence  of  tbe  persona 
named  Is  entirely  unnecessary  to  tbe  deter- 
mination ot  tbe  controversy,  in  so  far  as 
It  affects  other  property  in  which  they 
have  no  interest.  "  In  order  to  sustain  a 
demurrer  tor  a  detect  of  parties.  It  must 
appear  that  the  party  demurring  has  an 
interest  in  having  tbe  omitted  parties 
joined,  or  that  he  is  prejudiced  by  tbe  non- 
joinder. "  Boone,  supra,  §  61.  Such  Is  not 
tbe  case  here. 

6.  Tbe  seventh  ground  Is  also  without 
merit.  We  know  of  no  law  reqnirine 
copies  ot  the  deeds  of  assignment  to  be  at- 
tached to  the  complaint. 

6.  The  motion  to  dismiss  because  the 
complaint  does  not  state  tacts  suSicient 
to  constitute  a  cause  of  action  is  denied. 
The  allegation  tbat  goods  were  sold  and 
delivered  ul  the  value  of  a  certain  amount, 
and  that  the  same  has  not  been  paid,  is  a 
sufficient  averment  of  indeiUedness  in  a 
case  like  the  present.  Upon  the  whole 
complaint  we  think  there  are  facts  con- 
stituting a  cause  ot  action.    Affirmed. 


a08  N.  C.  S14) 

Faolk  v.  Thornton. 

(Supreme  Court  of  North  Carolina.    March  17, 
1891.) 

TSBSPilSS— OnSTBUOTIOH  or  EASBMmr— EVTDIXCK. 

In  an  action  tor  obstructing  an  alley-way, 
through  which  plaintiff  In  his  complaint  alleges 
that  he  has  had  the  right  of  passage  tor  a  time 
sufficient  to  give  him  an  easement,  evidence  of 
his  title  thereto  is  inadmissible. 

Appeal  Inum  superior  court,  Camberland 
county:  Gilmer,  Judge. 

The  complaint  alleges  that  the  plaintiff 
is  tbe  owner  and  in  possession  ot  the  tract 
of  land— a  town  lot — described  by  partic- 
ular metes  and  bounds  speclQed,  that  do 
not  embrace  the  "alley-way,"  and  tbe 
room  or  rooms  situate  Immediately  over 
the  same,  presently  to  be  mentioned  and 
described,  and  that  his  two-story  brick 
house  described  Is  situate  upon  this  lot. 
It  further  alleges:  "(2)  Tbat  until  the 
times  hereinafter  complained  ot  there  was 
formerly  an  open  alley-way  running  the 
whole  length  of  the  aforesaid  brick  build- 
ing, by,  through,  and  over  which  tbe  plain- 
tiff, a.id  those  under  whom  he  claims  for- 
merly, and  from  the  times  whereof  the  mem- 
ory ot  roan  runneth  not  to  the  contrary, 
and  tor  more  than  20  years  next  preceding 
the  times  hereinafter  complained  ot.  were 
wont  and  accustomed  to  have  free  ingress 
and  egress,  without  hindrance  or  molesta- 
tion, to  and  from  the  back  part  ot  the 
aforesaid  brick  building  and  the  back  part 
ot  the  premises  embraced  In  tbe  aforesaid 
boundary  lines,  the  said  alley-way  being 
on  the  south  side  of  and  adjoining  tbe 
land  whereon  said  brick  building  stands. 
(3)  That  immediately  over  the  aforesaid 
alley-way,  and  at  a  distance  from  tbe 
ground  equal  to  the  height  of  the  second 
story  of  the  aforesaid  brick  building,  and 
on  the  south  side  thereof,  and  connected 
with  the  second  story  ot  said  brick  build- 
ing, there  Is  Inclosed  by  brick  walls  a  room, 
which  has  walls  on   the  east,  south,  and 
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tvest  sides  thereof,  and  opens  into  the  sec- 
ond story  of  said  brick  buildinK.  the  same 
being  really  and  actually  a  projection  or 
extension  of  said  second  story  of  said  brick 
building  over  the  alley- way  aforesaid,  with 
an  open  window  In  the  front  thereof  and 
an  open  window  in  the  rear  thereof,  and 
the  south  side  of  said  room  is  the  solid, 
unbroken  brick  wall  of  the  building  imme- 
diately adjoining,  which  said  brick  wall  of 
the  building  immediately  adjoining  serves 
to  support  «aid  room,  and  inclose  it  on  the 
south  side  thereof.  (4)  That  the  plHlntlD 
wasat  the  times  hereinafter  complained  of 
in  the  peaceable  and  quiet  adverse  posses- 
sion of  theaforesald  room  over  the  alley- 
way aforesaid,  using  and  occupying  the 
Hame  In  connection  with  his  occupancy  of 
tlie  premises  and  brick  building  aforesaid. 
(.5)  That  the  plaintiff,  and  those  under 
whom  he  claims,  have  continuously,  for 
more  than  forty  years  next  pj-ecedlng  the 
times  hereinafter  complained  of,  held  the 
quiet,  peaceable,  and  undisputed  adverse 
possession  of  and  used  and  occupied  the 
aforesaid  room  over  the  aforesaid  alley- 
way as  apart  and  parcel  of  and  as  belong- 
ing to  and  connected  with  the  occupancy 
of  the  second  story  of  said  brick  building, 
and  enjoyed  all  the  appurtenances  and 
privileges  thereto  belonging,  without  any 
hindrance  or  molestation.  (6)  That  with- 
in sis  monthsnext  preceding  theconimenco- 
ment  of  this  action,  that  iti  tu  say,  on  or 
about  the  Ist  day  of  August,  18S3,  the  de- 
fendaat,  utterly  disregarding  theplaintlff's 
right  in  the  premises,  with  a  large  number 
of  laborers  and  workmen,  such  as  brick- 
masons  and  carpenters  and  other  builders 
In  his  employment,  wrongfully  entered  up- 
on the  premises  hereinbefore  descril)ed, 
and  wrongfully  did,  or  caused  to  he  done 
and  committed,  the  acts  of  trespass  here- 
inafter set  forth,  that  Is  to  say :  First, 
erected  a  brick  wall  so  as  to  obstruct  and 
close  up  the  aforesaid  alley-way,  so  that 
the  same  tannot  be  any  more  used  as 
theretofore  it  had  been,  and  so  as  to  ren- 
der Ingress  and  egress  to  and  from  the 
plaintiff's  said  premises  impossible;  sec- 
ond, erected  said  brick  wall  so  as  to  enter 
and  Interfere  wltti  the  use  and  enjoyment 
by  the  plaintiff  and  his  tenants  of  the  room 
over  sal*!  alley-way  hereinbefore  described ; 
third,  erected  said  wall  so  as  to  destroy 
one-half  (or  thereabouts)  of  the  rear  win- 
dow of  said  room  over  said  alley-way,  and 
closed  up  about  one-half  thereof  so  as  to 
exclude  light  and  air  from  said  room  to 
the  extent  of  said  -wall,  acting  as  an  ob- 
struction to  said  window;  fourth,  erected 
said  wall,  as  the  plaintiff  is  Informed  and 
believes,  partly  on  the  premises  described 
in  the  aforesaid  deed,  and  of  which  the 
plaintiff  was  then  In  the  quiet  and  peacea- 
ble adverse  possession ;  and  other  wrongs 
to  the  plaintiff  then  nnd  there  did,  to  the 
great  damage  and  injury  of  the  plaintiff. 
Wherefore  the  plaintiff  demands  judgment: 

(1)  for  two  thousand  dollars  damages; 

(2)  (or  the  coats  and  disbursements  of  this 
action ;  (3)  for  such  other  and  further  re- 
lief as  he  may  be  entitled  to. " 

The  answer  denies  all  the  material  al- 
legations of  the  complaint.  On  the  trial 
the  defendant  insisted  that  in  the  com- 
plaint the  alleged  "alley-way"  was   de- 


scribed as  situate  "ort  the  south  Bide  of 
and  adjoining  theland  whereon  said  build-, 
log  [the  brick  building  mentioned] 
stands, "  and  therefore  he  could  not  claim 
the  ownership  of  the  "alley-way,"  and. 
claim  to  locate  his  lines  so  as  to  include  it. 
He  contended  that  the  plaintiff  had  al-. 
leged  a  description  of  bis  land,  and  he  was. 
estopped  to  depart  from  this  in  bis  proof.. 
The  court  held  otherwise,  and  the  defend- 
antexcepted.  Thedefendant  claimed  that 
tbe  dividing  line  was  in  the  middle  of  the 
alley.  There  was  conflicting  evidence  as. 
to  the  possession  of  tbe  alley-way,  and 
also  as  to  whether  the  alley- way  was 
open  for  the  public  until  a  short  time  be- 
fore the  bringing  of  this  action.  "  Defend- 
ant further  asked  the  court  to  charge  that 
the  plaintiff  in  paragraphs  of  the  com- 
plaint, having  set  up  a  claim  to  an  ease- 
ment in  the  alley-way,  not  as  a  matter  of 
right,  but  only  as  acquired  by  long  usage, 
and  having  offered  no  paper  writing 
grunting  an  easement  to  him  therein,  can-, 
not,  in  this  action,  assert  any  claim  to  an 
easement  in  the  said  alley;  that  the  claim 
of  plaintiff  to  an  easement  in  the 
alley  is  inconsistent  with  bis  claim  of 
title  tp  the  land  over  which  the  alley 
passes,  and  both  cannot  be  asserted  ia 
this  action;  that  the  acts  of  trespass: 
complained  of  In  paragraph  6  of  tbe  com- 
plaint, as  to  obstructing  the  alley,  and  all 
evidence  In  regard  thereto,  must  be  disre- 
garded by  the  jury,  because  the  plaintiS 
only  claims  an  easement  in  said  alley,  and 
has  offered  no  evidence  of  any  right  to  an. 
easement  therein.  The  court  declined  to 
give  any  of  these  Instructions  to  the  jury, 
and  the  defendant  excepted.  The  defend-, 
ant  also  asked  the  court  to  charge  that 
the  plaintiff,  having  set  out  in  subdivision 
4,  par.  6,  of  the  complaint,  that  the  de- 
fendant erected  the  wall  partly  on  the 
premises  claimed,  is  estopped  now  in  this 
action  to  say  that  the  said  wall  is  wholly 
on  plaintiff's  land ;  and  that  the  plaintiff, 
having  failed  to  show  paper  title  in  him- 
self, or  those  under  whom  he  claims,  prior 
to  December  10,  1860,  (the  date  of  the  deed: 
to  Reuben  Jones,)  cannot  recover  on  the 
strength  of  his  paper  title.  Tbe  court  de- 
clined to  give  said  instructions,  and  de- 
fendant excepted."  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  tbe  de- 
fendant, having  excepted,  appealed  to  tbiq 
court. 

N.  W.  Ray  and  J.  W.  Bfnsdale,  for  ap- 
pellant. W.  A.  Gutbiie  and  T.  H.  Sutton, 
for  appellee. 

Mebrimon,  C.  J.,  {after  statin g  the  facta 
as  above.)  It  is  not  the  purpose  of  ttUa 
action  to  recover  possession  of  the  land 
described  in  the  complaint,  or  any  part  ol 
it,  but  its  object  is  to  recover  damages  oc- 
casioned b.v  the  alleged  trespass  of  the  de^ 
fendant  thereon.  The  action  Is  iu  the  nat- 
ureof  theactionof  trespass  quare  clauaum 
freffit  under  the  former  method  of  civil 
procedure  in  this  state,  and  the  gist  of  it 
is  tbe  Injury  to  the  possession  of  the  plain- 
tiff. The  general  rule  Is  that,  unless  at  the 
time  the  injury  complained  of  was  comn 
mltted  the  plaintiff  was  in  the  possession 
of  the  land,  trespass  cannot  be  supported. 
Though  tbe  title  to  the  land  may  come,  in 
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qaestiun,  yet  It  is  not  essential  to  the  ac- 
tion In  all  cases  that  It  sball.  It  the  plain- 
tlfl  BbowR  a  legal  title  to  tbe  land,  such  ti- 
tle draws  to  it  the  possession,  it  there  be 
no  adverse  possession,  and  it  be  be  not  In 
actual  possession  he  mai>t  show  a  lei;al 
title.  London  v.  Bear,  84  N.  C.  266,  and 
the  cases  there  cited ;  Salisbary  v.  Rail- 
road, 98  N.C.  465  :*  Harris  v.Soeeden,104N. 
C.  869, 10  8.  E.  Rep.  477;  Roberts  v.  Pres- 
ton, 106  N.  C.  411, 10  8.  E.  Rep.  983;  1  Chit. 
PI.  174.  The  complaint  first  alleged  that 
tbe  plalntilf  is  the  owner  and  in  posses- 
sion ot  the  lot  ot  land,  particularly  de- 
scribed, on  which  his  brick  bouse  Is  situ- 
ate; but  it  was  not  inalHted  on  the  trial, 
nor  was  there  any  evidence  to  prove,  that 
the  alleged  trespass  was  committed  on 
that  land.  Any  question  in  thai  respect 
may  therefore  be  put  out  ot  view.  And 
so,  also,  the  contention  as  to  tbe  title  to 
and  poHsesslon  ot  the  rooms  situate  above 
the  " alley-way. "  alleged  in  thecompialat, 
maybe  put  out  ot  view  here, because  there 
was  no  evidence  to  prove  any  trespass  in 
tbe  same,  and  tbe  court  should  bave  so 
Instructed  the  Jury.  As  to  the  alley-way 
mentioned,  it  must  be  observed  that  tbe 
plaintitt  does  not  in  the  complaint  allege 
his  title  to  or  possession  ot  tbe  same.  He 
simply,  but  distinctly,  alleges  an  easement 
in  and  through  it,  that  himself  and  those 
under  whom  he  claims  had  ever  been  ac- 
customed to  bave,  use,  and  enjoy  tor  a 
long  period  of  time.  Tbe  case  settle<l  on 
appeal  states  that  "there  was  conflicting 
evidence  an  to  tbe  possession  ol  the  alley- 
way, and  also  as  to  whether  the  alley- 
waywas  open  tor  the  public  until  a  short 
time  before  tbe  bringing  of  this  action;" 
but  nothing  is  said  of  evidence  to  prove 
the  plaintiff's  private  right  to  use  and 
have  an  easement  in  the  same.  On  the 
trial,  however,  be  contended  that  he  had 
title  to  tbe  whole  alley-way,  and  produced 
evidence  going  to  prove  the  same.  Tbe 
defendant  objected  to  the  reception  ot 
such  evidence,  upon  the  ground  that  the 
plaintitt  had  not  alleged  title  to  or  posses- 
sion uf  tbe  alley-way.  Tbe  court  overruled 
his  objection,  and  be  excepted.  We  think 
tbe  objection  to  the  evidence  of  title 
should  bave  been  sustained  by  tbe  court. 
Tbe  easement  alleged  in  tbe  complaint 
was,  in  Its  nature,  substance,  and  pur- 
pose, distinct  and  very  different  from  title 
to  tbe  land.  The  allegation  ot  it,  by 
strong  implication,  admitted  title  to  the 
land,  on  and  over  w^iicb  it  was  situate.  In 
tbe  defendant;  and  very  rertaialy  it  did 
not  at  all  put  bim  on  notice  to  defend, 
and  prepare  to  defend,  bis  title  to  tbe 
same,  as  a  pleading  alleging  a  cause  of 
action  should  do.  A  chief  purpone  of 
pleading  is  to  enable  parties  to  litigate 
their  rights  intelligently  and  fairly,  and 
prevent  shift  and  undue  advantaice.  And 
to  this  end  It  is  a  well-settled  rule  that 
there  must  be  allfffHta  et  prohatti.  The 
court  should  not  receive  evidence  that  is 
not  pertinent  in  some  aspect  of  material 
allegations  in  tbe  complaint,  nor  should 
It  receive  evidence  to  prove  a  cause  of  ac- 
tion not  alleged.  McKee  v.  Lineberger, 
CO  N.  C.  217;  McLaurin  v.  Cronly,  90  N.  C. 


60;  Brittain  v.  Daniels,  94  N.  C.  781 ;  Oreer 
V.  Herren,  99  V.  C.  492,  6  8.  E.  Rep.  2S7. 
This  is  not  the  case  of  variance  between 
the  alleged  cause  ot  action  and  evidence 
to  prove  the  same  contemplated  by  tbe 
statute.  Code,  SS  269.  270.  Tbe  evidence 
in  this  case  was  received  to  prove  a  cause 
of  action  not  alleged  in  the  pleadings  at 
all.  The  plaintitt  was  allowed  to  intro- 
duce evidence  to  prove  that  be  was  tbe 
owner  uf  the  land,  and  therefore  in  pos- 
session ot  tbe  same,  in  tbe  absence  ot  ad- 
verse poSHCStjion,  wben  be  had  not  alleged 
any  cause  ot  action.  Car|tenter  T.  Uuff- 
steller,  87  N.  C.  273,  and  tbe  cascH  cited  su- 
pra. 

Tbere  are  numerous  other  exceptions  to 
the'  pleadings,  issues,  evidence,  instmc- 
tions  given  to  tbe  jury,  and  Judgment, 
more  or  less  in  confusion,  to  which  we  do 
not  deem  it  necessary  to  advert.  Tliey 
may  be  obviated  by  proper  amendment  of 
tbe  pleadings.  A\  bat  we  bave  said  is 
sufficient  to  show  that  tbe  defendant  is  en- 
titled to  a  new  trial,  and"  we  so  adjudge. 
To  that  end  Set  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 

"  (ue  N.  c.  Tin 

State  v.  Bttrkb. 

(Supreme  Court  cf  North  CaroUna.    Uaroh  17, 

1891.) 

FaU9>  PBBTBKSBS  —  SUFVICIBNCT  O*  iKDIOmXT. 

1.  Code  N.  C.  {  1035,  provldiDg  for  Xba  pan- 
ishment  of  any  one  who  by  false  preteiiae  obtains 
from  another  any  money  or  property  "with  in- 
tent to  cheat  or  defraud  any  person  of  the-aame, ' 
provides  also  that  It  is  sufficient  to  allege  in  the 
Indictment  "that  the  party  aocasad  did  the  aot 
with  intent  to  defraud,  without  alleging  an  intent 
to  defraud  any  particular  person. "  field,  that 
an  Indlotment  which  charges  defendant  with  ob- 
taining by  false  pretenses  the  property  of  a  per- 
son named  "with  intent  to  cheat  and  defraud,  to 
the  great  damage"  of  such  person,  is  sufficient. 

a.  Where  an  indictment  oharKed  defendant 
with  falsely  representing  a  certain  male  to  tie 
sound  and  gentle,  "whereas  in  truth  and  fact 
mule  was  not,"  etc.,  the  omission  of  tbe  word 
"said"  before  the  word  "mule"  was  not  material. 

3.  Where  the  owner  of  a  mule,  with  the  in- 
tention of  defraading  a  purchaser,  makes  fslaa 
representations  as  to  its  soundness,  eta,  wtiere- 
by  the  purchaser  is  induced  to  pay  a  higher  price, 
this  constitutes  false  pretense  under  said  section. 

Appeal  from  euperlor  court,  Robeson 
county;  Armfielo,  Judge. 

The  defendant  Ischarged  with  tbeoflense 
ot  false  pretense.  In  violation  of  tbe  stat- 
ute. Code,  §  1025.  The  indictment  cbargra 
that  the  defendant,  at,  etc..  "  unlawfully 
and  knowingly  devising  and .  pretending 
tochent  and  defraud  ot.did  then  and  them 
unlawfully,  knowingly,  and  deslgnodly 
falsely  -  pretend  to  J.  W.  McRae  that  a 
certain  mule  which  he,  the  said  J.  M. 
Burke,  proposed  tb  trade  to  the  said  J.  W. 
McRae,  was  sound,  and  worked  well,  and 
would  not  kick,  whereas  in  truth  and  fact 
mule  was  not  sound,  would  not  work 
well,  and  would  kick,  as  be,  tbe  said  J.  M. 
Burke,  then  and  tbere  well  knew,  by  color 
and  means  of  which  said  false  pretense 
and  pretenses  the  said  J.  M.  Burke  did  then 
and  there  unlawfully,  knowingly,  and 
designedly  obtain  from  tbe  said  J.  W.  Mc- 
Rae one  hundred  dollars, 'being  then  and 
tbere  the  property  ot  tbe  said  J.  W.  Mc- 
Rae, with  intent  to  cheat  and  defraud,  to 
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tbe  {Treat  daniageut  the  said  J.  W.  McRae, 
contrary,"  etc.  The  defendant  appeared. 
and  moved  to  quash  tbe  same.  Thecourt 
allowed  the  motion,  and,  the  solicitor  for 
tbe  state  havlnK  excepted,  the  state  ap- 
pealed to  this  court.  Code  N.  C.  §  10*^5, 
provides  that  if  any  person  shall  know- 
ingly and  desiKnedly  by  means  ol  false  pre- 
tense obtain  Irom  another  any  money  or 
property,"  wltl)  Intent  to  cheat  or  defraud 
any  person  of  the  same,  "such  person  shall 
be  Kullty  of  a  misdemeanor  for  fraud  and 
deceit.  And  said  statute  provides  lurther 
that  It  shall  be  suftlclent  in  any  Indict- 
ment for  obtninlug  any  such  property  by 
false  pretenses  to  alleee  that  the  party  ac- 
cased  did  the  act  "with  intent  to  defraud, 
without  all^n/?  an  intent  to  defraud  any 
particular  person,"  and  without  alleging 
any  ownership  of  the  chattel. 
Tbe  Attorney  General,  tor  tbe  State. 

MBRRrMON,  C.  J.,  (after atatinfrthefkcts.) 
The  Indictment  is  not  very  formal  and 
precise.  There  is  some  unnecessary  rejietl- 
tion  and  redundancy  In  charging  theoffense 
that  might  well  be  omltte<l,  but  It  serves 
every  essential  purpose.  The  false  pre- 
tense and  the  purpose  to  defraud  then^by 
are  charged  in  the  worrls  of  the  statute, 
and.  clearly.  The  word  "said,"  which 
strictly  ouKht  to  appear  in  the  indictment 
next  before  the  word  "mule, "  at  the  end 
of  the  other  words,  "  whereas  In  truth  and 
fact,"  Is  obviously  and  sutflclently  implied 
from  the  connection  and  purpose  plainly 
appearing.  Tbe  Inadvertent  omission 
does  not  affect  the  substance  or  prejudice 
tbe  defendant.  The  false  representations 
as  to  certain  qnallties  of  the  mule  certain- 
ly constituted  false  pretenne  when  made, 
as  charged,  to  defraud  They  are  not  the 
mere  "tricks  of  trade,"  bluster,  puffs,  and 
empty  boast  on  the  part  of  one  putting 
bis  property  on  the  market;  they  were 
seriously  made,  with  particular  motive,  in 
connection  with  a  propositlnn  to  sell  the 
mule  for  a  price  to  he  increased  by  reason 
ot  them  and  the  confidence  they  gave  rise 
to.  As  charged,  they  were  made  In  bnsi- 
ness,  earnest  on  the  part  of  the  ilefendant, 
and  so  accepted  and  acted  upon  on  the  part 
of  the  prosecutor;  and,  as  charged,  they 
were  made  with  the  positive  Intent  to  de- 
fraud. Thus  the  offense  Is  sutflctently 
charged.  State  v.  Hefner,  84  N.  C.  751; 
State  V.  Munday,  78  N.  C.  4M;  i^tate  v. 
MIckle,  94  N.  C.  843;  State  v.  Sherrill,  95 
N.  C.  663.  It  was  not  necessary  to 
charge  or  prove  an  intent  to  defraud 
any  particular  person.  Code,  {  1025. 
There  Is  error.  The  Judgment  must  be 
reversed,  and  tortber  proceedings  had  in 
tbe  action  according  to  law.  To  tbat 
end,  let  this  opinion  be  certilled  to  tbe  sa- 
perlor  court.    It  is  so  ordered. 

nos  N.  a  <u)  

McIlbbnnt  v.  Wilmington  SATtMOB  ft 
Trust  Co. 

(Supreme  Court  vj  North  CaroUna.    Harch  17, 
1891.) 

LUOTATIOIIS— BXOSFTIONS— EzBCUnOH  ON  DOB- 
MANT  JdDOUKNT. 

A  motion  for  execution  upon  a  dormant 
Judgment  is  not  "an  action"  within  the  meaning 
of  Code  N.  C.  1 166,  providing  tbat  "U  an  action 


■hall  be  commenoed  within  the  time  prescribed 
therefor,  and  the  plaintiff  be  uonsufted,  or  a 
Judgment  therein  be  reversed  on  appeal,  or  be 
arrested^  the  platntUt  •  •  •  may  commence  a 
new  action  within  one  year  after  such  nonsuit, 
reversal,  or  arrest  of  Judgment. " 

Civil  action  tried  before  Gratbb,  J.,  at 
April  term,  1890,  of  New  Hanover  superior 
court,  it  appears  that  the  intestate  of 
the  plalntltf  in  bis  life-time  obtained  a 
judsrment  in  the  county  of  New  Hanover 
In  the  court  of  a  Justice  of  tbe  peace 
against  Calboun  C.  Walker,  tbe  Insane 
ward  of  the  defendant,  on  the  80th  ot 
March.  187H.  for  f  140.66.  and  on  the  same 
day  docketed  it  In  the  office  of  tbe  superior 
court  clerk  inthatcounty  ;  that  thereafter 
the  said  Walker  was  duly  ascertaiued  to 
be  insane,  and  committed  to  the  insane 
asylum,  and  has  ever  since  there  remained; 
that  thereafter,  and  after  the  death  of  his 
Intestate,  on  tbe  11th  of  February,  1888, 
(no  execution  having  theretofore  issued 
upon  said  Judgment,)  the  plaintiff  made  a 
motion  demanding  that  an  execution  Is- 
sue thereon,  as  allowed  by  the  Code,  §  440, 
which  motion  was  opposed  by  the  Runrd- 
lan  ad  litem  of  said  Walker  as  to  the  mo- 
tion, and  denied  by  the  court;  that  there- 
after.and  within  ]2months  next  after  such 
denial,  this  action  was  brought,  wherein 
it  is  demanded  tbat  Judgment  be  entered 
directing  the  elerk"t6  ascertain  and  set 
apart  an  ade(|uate  support  f6r  the  said 
Walker  according  to  law  out  of  bis  prop- 
erty, and  that  out  of  tbe  surplus,  if  any,  a 
sufficient  amount  be  applied  to  the  satis- 
facti(m  of,  the  plaintltT's  said  Judement, 
and  that  he  have  general  relief."  The  de- 
fendant. In  Its-answer,  pleads  the  statute 
of  limitation.  Upon  tbe  facts  admitted, 
as  above  substantially  stated,  tbe  court 
gave  Judgment  for  the  defendant,  and  the 
plaintiff  appealed.  Code  N.  C.  S  116.  is  as 
follows:  "If  an  actionshall  be  commenced 
within  tbe  time  prescribed  therefor,  and 
tbe  plaintiff  be  nonsuited,  or  a  Judgment 
therein  be  reversed  on  appeal,  or  be  ar- 
rested, the  plalntltf,  or,  if  he  die,  and  the 
cause  of  action  survive,  bis  heir  or  repre- 
sentative, may  commence  a  new  action 
within  one  year  after  such  nonsuit,  re- 
versal, or  arrest  of  Judgment. " 

Thoa.  W.  Strange,  for  appellant.  Juuiua 
Davla,  tor  appellee. 

Merrihon,C.  J.,  (after  Btatlnfrtbe  Acta.) 
Tbe  Judgment  which  tbe  plaintiff  seeks  by 
this  action  to  have  satisfied  out  of  the 
property  of  the  defendant  therein  (now  in- 
saoe)  was  rendered  by  a  Justice  of  the 
peace,  and  hence  was  barred  by  tbe  stat- 
ute (Code,  S  153,  par.  1)  after  tbe  lapse  of 
seven  years  next  after  its  date.  As,  bow- 
ever,  this  Judgment  was  docketed  in  tbe 
office  of  the  clerk  of  tbe  superior  court,  the 
plaintiff  bad  the  right  (but  for  the  lunacy 
of  tbe  defendant  therein)  to  enforce  the 
same  by  execution,  and  to  obtain  execu- 
tion for  that  purpose  from  time  to  time, 
as  occasion  might  require,  Just  as  if  it  bad 
been  rendered  by  the  superior  court.  In- 
'deed,  from  tbe  time  such  Judgment  was  so 
docketed  it  became  a  "Judgment  of  the 
superior  court,"  as  provided  by  the  stat- 
ute, (Code.  §  839;)  Broyles  v.  Young,  81  N. 
C.  316;    Adams  v.  Guy,  106  N.  C.  275.  11  S. 
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E.  Rep.  635,  and  the  cases  there  cited :)  so 
tbat,  generally,  in  sach  case  the  plaintiff 
would  be  entitled  to  have  execution  to  en- 
force his  Judgment  at  any  time  within  10 
years  next  after  It  was  so  docketed,  (Lytle 
v^  Lytle,  &4  N.  C.  683 ;  Lilly  v.  West,  97  N. 
C.  276,  1  S.  E.  Rep.  834.)  In  the  present 
case  the  judgment  debtor  became  and  was 
duly  ascertained  to  be  insane  after  the 
date  ot  the  judgment.  The  plaintiff  could 
not,  therefore,  enforce  the  same  by  the  or- 
dinary execution  against  the  Insane  debt- 
or's property.  His  property  was  to  be 
treated  as  in  custodln  leffls,  and  a  creditor 
cuuld  not  reach  it  except  throngh  an  or- 
der of  the  superior  court  in  a  proper  case; 
and  such  order  would  not  be  made  until 
first  a  sufliclency  should  be.  set  apart  for 
the  maintenance  of  the  lunatic  and  bis 
family, — his  wife  and  infant  children. 
Blalte  V.  Respass,  77  N.  C.  193;  Adams  t. 
Thomas.  81  N.  C.  296.  and  83  N.  C.  621.  The 
plaintiff  made  application  by  motion  for 
the  ordinary  process  of  execution  against 
the  lunatic's  property  wltl'ln  lOyears  next 
after  his  judgment  was  docketed  in  the 
o/Bce  of  the  clerk  of  the  superior  court, 
but  his  motion  was  denied,  upon  the 
ground,  it  seems,  thut  he  could  not  have 
snch  execution  against  the  property  of  a 
lunatic.  After  the  lapse  of  ten  years  next 
after  the  judgment  was  docketed  the 
plaintiff  brought  this  action,  but  he 
brought  it  within  one  year  next  after  the 
motion  for  such  execution  was  denied,  and 
he  hence  contends  that  his  action  is 
brought  within  the  saving  of,  and  as  al- 
lowed by,  the  statute,  (Code,  §  166.)  and 
therefore  it  is  not  barred  by  the  statute  ot 
limitations  in  any  application  of  It. 

We  think  the  statute  Just  cited,  invoked 
by  the  plaintiff,  does  not  bear  the  inter- 
pretation contended  for  by  his  counsel.  It 
has  reference  only  to  actions  regularly  in- 
stituted in  the  regular  course  of  civil  pro- 
cednre,  and  does  not  embrace  mere  mo- 
tions in  an  action  or  a  motion  for  an  exe- 
cution'npon  a  dormant  judgment.  This 
appears  from  the  legal  meaning  of  the 
terms  employed  and  the  obvious  impllca- 

'tion  arising  upon  them,  taken  together, 
to  express  the  legislative  intent.  The  lead- 
ing Important  words  are  "an  action,"  an 
action  "commenced  within  the  time  pre- 
scribed therefor, ""  a  Judgment  therein," 
"reversed  on  appeal,"  or  "arrested,"  "the 
cause  of  action  survived,"  "a  new  action." 
These  words  and  such  phraseology  do  not 
apply  for  the  most  part  to  motions  and 
merely  Incidental  proceedings.  The  plain- 
tiff's motion  for  an  execution,  which  was 
denied,  did  not,  therefore,  prevent  the  bar 

'  of  the  statute.  At  the  time  bis  action 
(this  action)  began  more  than  10  years 
had  elapsed  next  after  his  Judgment  was 
docketed.  His  judgment  was  barred  next 
after  the  lapse  of  7  years  from  Its  date, 
and  bis  right  to  enforce  It  by  execution  or 
otherwise  was  barred  after  the  lapse  of  10 
years  next  after  the  time  it  was  docketed. 
Adams  V.  Guy,  supra.  The  purpose  of  this 
action  la  to  enforce  a  judgment  against  a 
lunatic,  obtained  against  him  before  be 
became  Insane.  We  are  not  called  upon 
now  to  decide  whether  or  not  it  could  be 
maintained  if  It  were  nut  barred  by  the 
statute  of  limitation,  or  whether  the  rem- 


edy in  such  case  should  be  by  proceedings 
supplementary  to  the  execution;  and  we 
make  this  remark  to  exclude  the  conclo- 
hIou  that  we  approve  this  method  of  en- 
forcing a  judgment  against  a  lunatic. 
Judgment  affirmed. 

aOS  N.  C.  307) 

BURNAP  V.  SinBBRRT  St  S/. 

(Supreme  Count  of  North  Carolina.    Marcti  17, 
1891.) 

SPBCirio  Pbrtobilajicb  —  Patmsnt  or  Pubchasb 
.  Pbiob. 

1.  where  a  vendee,  who  has  taken  a  bond  for 
title,  and  given  notes  for  the  purchase  money,  in- 
directly purchases  them  after  maturity  for  a 
mere  trifle  at  a  Judicial  sale  by  the  vendor's  apd- 
ministratrix,  a  court  of  equity  will  require  pay- 
ment of  the  oalanoe  due  before  compelhng  a  con- 
veyance to  btir  by  the  vendor's  heirs. 

2.  In  a  suit  by  the  vendee  against  the  ven- 
dor's beirs  for  speciflc  performance  in  such  case 
the  court  may  give  Judgment  against  the  vendee 
for  the  purchase  money,  and  decree  a  sale  of  the 
land  if  it  shall  not  be  paid. 

Appeal  from  superior  court,  Onslow 
county;  Gkavbs,  Judge. 

This  is  an  action  to  compel  speciflc  per- 
formance of  a  contract  in  writing,  where- 
by the  ancestor  of  the  defendants  other 
than  Christian  A.  Williams,  administra- 
trix, obliged  himself  in  his  life-time  to  con- 
vey to  the  plaintiff  title  for  the  land  speci- 
fied in  the  complaint  upon  the  payment  of 
the  purchase  money  which  the  plaintiff 
agreed  to  pay  therefor.  The  following  ts 
a  statement  of  the  facts  agreed  upon  uy 
the  parties  to  the  action:  "(1)  Tbat  on 
the  lOtb  of  March,  1881,  the  defendants' 
ancestor  and  intestate.  Burgess  Williams, 
gave  the  plaintiff  bis  bond  for  title  fur  the 
land  in  question,  thereby  obliging  him- 
self to  make  title  upon  the  payment  to 
him  of  f  170,  secured  by  two  notes,  each 
dated  March  10,  1881,— one  for  f  100.  due 
January  1, 1882,  with  interest  from  date; 
and  the  other  for  $70,  due  the  12tb  of 
March,  1883,  with  interest  from  date.  (2) 
Tbat  on  the  ?100  note  there  were  paid  $20 
on  the  lOtb  of  March,  1881,  and  $32  on  the 
12th  of  April,  1883.  (3)  That  in  1886  the  de- 
fendant Christian  A.  Williams,  the  admin- 
istratrix of  the  vendor.  Burgess  Williams, 
procured  license  from  the  clerk  of  the  su- 
perlorcourt  of  Onslow  county  to  sell  theev- 
tdencesof  debt  of  her  Intestate,  and  through 
an  agent  sold  the  said  notes.  That  at  the 
time  of  said  sale  she  knew  that  the  said 
notes  had  been  secured  by  the  bond  for  ti- 
tle, but  she  was  adviseil  and  she  supposed 
that  the  lapse  of  time  would  prevent  the 
lien  from  being  enforced.  (4)  That  the 
said  notes  were  bid  off  at  said  sale  of  the 
administratrix  for  fifty-flve  cents  each,  and 
the  bidder  assigned  his  bid  to  the  plain- 
tiff, who  paid  the  amount  ot  one  dollar 
and  ten  cents  for  the  notes;  and  the  said 
administratrix,  through  her  agent,  wrote 
on  the  back  of  each  of  said  notes  the  fol- 
lowing: 'Received  fltty-five  cents,  the 
amount  bid  tor  this  note  at  public  sale. 
C.  A.  Williams,  Administratrix,  per  H.  E. 
Kino.'  (6)  That  the  plaintiff  is  in  posses- 
sion of  the  land  In  controversy,  and  has 
been  since  the  date  of  said  bond  for  title. 
March  1,  1881. "  Upon  this  state  of  facts 
the  court  gave  judgment  that  the  plaintiff 
is  not  entitled  to  have  specific  perforui- 
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ance  of  said  contract,  aa  demanfled  in  the 
complaint;  that  he  will  be  entitled  to 
have  title  for  the  land  to  be  conveyed  to 
him  by  the  defendantB  when  he  shall  pay 
the  balance  of  the  sold  purchase  money, 
less  fl.lU,  the  sum  he  so  paid  for  the 
noten  mentioned;  that,  if  such  balance 
shall  not  be  paid  to  the  defendant  admin- 
istratrix within  90  days,  then  a  commis- 
sioner shall  sell  the  said  land,  and  out  of 
the  proceeds  of  the  sale  thereof  pay  such 
balance  to  the  said  administratrix  and 
any  surplus  to  the  plaintiff.  The  latter  ex- 
cepted, and  appealed  to  this  court. 

S.  W.  Jsler,  for  appellant.  Manly  * 
Outon  and  Nixon  &Ga,lloway,%ov  appellee. 

Mrrrimon,  C.  J.,  {after  stating  the  facts 
aa  above.)  The  specific  performance  of  an 
executory  contract  to  convey  land  cannot 
be  lUHlsted  upon  in  a  court,  of  equity  as  a 
matter  of  absolute  right.  It  restD  in  the 
discretion— not  the  arbitrary,  but  the 
sound,  discretion — ot  the  court,  controlled 
and  governed  by  principles  nnd  rules  of 
equitablejUHtlce  applicable  in  each  casf^  as  it 
arises  according  to  the  fact?  and  circum- 
stances attpnrtinjr  It,  whether  specific  per- 
formance will  or  will  not  be  required  The 
court  will  look  through  the  contract, 
without  regard  to  merely  legal  forms  and 
technical  advantage,  to  see  what  are  Its 
spirit  and  purpose,  and  whether  the  party 
demanding  relief  has  on  his  part  fairly  and 
justly  complied  with  Its  requirements  of 
him,  or  whether  he.  in  some  cases.  Is  ready, 
willing,  and  able  to  do  so.  If  it  appear 
that  the  party  suing  has  taken  undue,  un- 
just, and  inequitable  advantage  of  the  op- 
posing party,  specific  relief  will  not  be 
granted;  he  will  be  left  to  his  strict  legal 
remedy,  whatever  that  may  be.  The  re- 
lief demanded  is  equitable  In  its  nature, 
and  lie  who  asks  the  same  must  himHcIf 
observe  and  be  governed  by  the  principles 
of  equity,  putting  aside  mere  forms  and 
technical  advantage  not  affecting  the  sub- 
stance of  the  matter.  Herren  v.  Rich,  95 
N.  C.  iWO;  Love  v.  Welch,  97  N.  C.  200,  2  S. 
E.  Rep.  242;  Ramsay  v.  Gheen,  99  N.  C. 
215,  6  8.  E.  Rep.  75,  and  the  cases  there 
cited;  Wlllard  v.  Tayloe,  8  Wall.  5^7. 
Now,  in  this  case  the  vendor  retained  the 
title  to  the  land  which  he  contracted  to 
sell  to  the  plaintiff  on  purpose  to  secure 
the  purchase  money  the  latter  obliged 
himself  to  pay  at  the  times  specified.  The 
latter  paid  a  small  part  of  It.  Ue  ought 
to  have  paid  the  whole  when  It  was  due, 
but  did  not.  After  a  long  lapse  ot  time, 
and  after  the  death  of  the  vendor,  he  man- 
aged to  buy  indirectly  from  the  adminis- 
tratrix his  notes  for  a  mere  trifle,  and  by 
this  action  now  demands  that  the  heirs  of 
the  vendor  shall  convey  title  to  the  land 
to  him,  although  it  appears,  and  he  does 
not  deny,  that  he  has  not  paid  but  a  small 
part  of  the  purchase  money.  If  he  thus 
got  possession  of  his  notes,  and  has  a 
technical  legal  advantage,  it  is  certainly 
unjust  and  Inequitable  that  he  should 
have  the  title  of  the  land  from  the  heirs  of 
the  vendor,  while  he  has  paid  but  a  frag- 
ment of  the  purchase  money,  which,  by 
the  terms,  spirit,  and  purpose  of  the  con- 
tract under  which  he  claims,  was  a  Hen 
apon  the  land  until  it  should  be  fairly  and 


fully  paid.  He  bought  bis  on  n  notes  tot 
the  purchasA  money  with  the  knowledge 
that  he  had  not  paid  them,  and  that  the 
debt  of  which  they  were  evidence  was 
Justly  a  lien  upon  the  land.  He  was  not 
a  simple  buyer  of  these  notes.  He  bought 
them  with  the  knowledge  that  he  was 
bound  in  conscience  to  pay  them,  and 
thus  discharge  the  lien  on  the  land.  A 
court  of  eqnity  will  not  help  him  to  avail 
himself  of  such  inequitable  advantage.  It 
will  not  compel  the  heir  to  make  title 
while  the  spirit  of  the  contract  remains 
unperformed  on  the  part  of  the  plaintiff. 
The  defendants,  In  their  answer,  aver  their 
readiness  to  make  title  to  the  land  to  the 
plaintiff  when  he  shall  pay  the  balance  of 
the  purchase  money,  and  they  demand 
judgment  th^t  he  be  required  to  pay  such 
balance  within  a  time  specified,  and  that, 
In  default  of  such  payment,  the  land  be 
sold,  etc.  There  Is  no  reason  why  this 
might  not  be  done.  The  plaintiff  has 
brought  bis  action,  and  thus  submitted 
himself  to  the  jurisdiction  of  the  court. 
The  defendants  have  answered,  alleging 
their  rights,  and  demanding  counter-relief. 
The  court  has  jurisdiction  of  the  parties 
and  the  subject-matter,  and  may  deter- 
mine and  administer  their  respective  rights 
embraced  by  the  litigation.  The  judgment 
of  the  court  Is  clearly  warranted  by  the 
pleadings  and  the  facts  agreed  upoii. 
There  is  no  error,  and  the  Judgment  is 
afnrmed.  To  the  end  that  further  pro- 
ceedings may  be  had  in  execution  of  the 
judgment,  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 


(108  N.  c.  33») 
Fababow  v.  Grern  et  al. 

(Supreme  Court  cf  North  Carolina.    March  17, 
1891.) 

Wills — Natubb  or  Estate — Wastb — lujtniOTios. 

1.  Testator  devised  land  to  certuin  of  his 
children  in  common  for  life,  but  provided  that, 
should  eitber  of  his  daughters  marry,  she  should 
share  equally  in  his  estate  with  his  children 
theretofore  married,  and  directed  that,  at  the 
death  of  the  devisees,  the  land  devised  should  be 
divided  between  testator's  heirs.  Held,  that  the 
unmarried  daughters  are  not  tenants  for  life,  and 
are  not  liable  In  an  action  for  waste,  since  there 
Is  a  possibility  that  they  may  marry,  and  there- 
by share  in  the  fee. 

2.  Such  devisees  maybe  restrained  from  com- 
mitting waste  by  injunction. 

Civil  action  tried  at  September  term, 
1890,  ot  Granville  superior  court,  before 
Armkibld,  Judge. 

Elijah  Green,  the  ancestor  of  plaintiffs 
and  defendants,  (who  together  constitute 
all  of  his  heirs  at  law.)  died  about  the 
year  18.55, having  first  made  and  published 
his  last  will  and  testament,  which  was 
duly  proved  and  recorded,  and  is  in  form 
as  follows: 

"First,  I  give  and  bequeath  unto  the 
four  children  which  is  now  living  with  me, 
namely,  Elizabeth,  Rachel,  Francis,  and 
Elijah  E.  Green,  the  tract  of  land  whereon 
I  now  live,  in  common  to  their  use,  or  the 
use  and  benefit  of  all  of  them  or  either  of 
them,  during  their  natural  life,  and  should 
eitber  Elizabeth  or  Rtichel,  or  both  of 
them,  marry,  I  desire,  in  that  case,  that 
they  shall  share  equally  with  those  of  my 
other   children    heretofore    married,    an<l 
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not  wltb  intending  tbe  property  herein 
given  to  tlie  four  ciiildren  herein  above 
named,  I  desire  it  to  be  Iceptin  common 
to  tbeir  use-and  benefit  during  tbe  natu- 
ral iife  ol  ail  or  either  of  them ;  and  I  alRO 
give,  to  tbe  same  four  children  above 
named,  five  negroes,  (slaves.)  namely, 
Abram,  Daniel,  Solumon,  Caroline,  and 
her  child  Henry,  ana  all  tbe  future  In- 
crease of  said  woman  Caroline.  My  one- 
third  part  of  the  mill  on  tbe  Knapp  or 
Reed  creek,  and  my  part  of  tbe  mill  tract 
of  land,  three  choice  horses,  ten  head  of 
cattle,  tbeir  choice  all  my  stoclc  of  hogs 
and  sheep,  and  their  choice  wagon,  all  the 
crop  on  hand,  old  and  new,  and  provis- 
ions of  every  description,  all  my  farming 
utensils,  household  and  kitchen  furniture, 
which  I  may  die  seised  and  possessed  of, 
to  their  own  proper  use  and' benefit,  in  tbe 
same  way  and  with  tbe  same  condition 
that  tbe  land  is  given ;  and  it  la  my  will 
and  desire  that  all  tbe  residue  of  my  prop- 
erty which  is  not  herein  named  be  sold  to 
tbe  hiKhest  responsible  bidder  on  a  credit 
of  one  year,  and  the  proceeds  of  such  sale, 
together  with  all  tbe  moneys  on  hand,  or 
otherwise  due  me,  be  collected  by  the 
proper  authority,  and  be  placed  In  tbe 
band  or  bands  of  my  executor  or  execo- 
tors,  be  properly  used  to  tbe  benefit  of  tbe 
same  four  children  above  named,  which  is 
now  living  with  me,  and,  at  the  death  of 
the  four  children  above  named,  that  all 
said  property  then  remaining  be  sold  on  a 
credit  of  one  year,  and  tbe  proceeds  of 
such  sale  be  equally  divided  between  all 
my  lawful  heirs.  I  also  nominate  and 
appoint  Thomas  Green  and  Ezek-lel  Wheel- 
er, executors  to  this,  my  last  will  and  tes- 
tament. In  testimony  whereof  1,  tbe  said 
Elijah  Green,  Sr.,  have  to  this,  my  last 
will  and  testament,  set  my  band  and  seal, 
tbe  day  and  year  bereiu  written, 
his 
"Eluah  X  Green,  Sb.  [Seal.] 
mark 

"Signed  in  presence  of  us.   Test: 

"Jeff  Hounbb. 
"Q.  H.  Hampton." 

Tbe  defendants  Elizabeth  Green  and 
Rachel  Green  are  tbe  only  survivors  of  the 
four  children  mentioned  in  tbe  devise. 
They  are  both  now  over  80  years  old,  and 
neither  of  them  is  married.  Francis  Green 
and  Elijah  Green  both  died  without  hav- 
ing married.  The  other  plaintiffs  and  de- 
fendants are  heirs  at  law  of  tbe  testator, 
except  H.  A.  Stem  and  W.T.  Stem,  who 
were  lessees  of  tbe/bmedefendants  charged 
wltb  committing  waste  In  the  destruc- 
tion of  timber.  There  was  evidence  tend- 
ing to  show  that,  of  800  acres  in  the  home 
place,  only  11  acres  remained  unclaimed, 
and  that,  while  it  was  not  good  husband- 
ry to  clear  any  of  it  for  cultivation,  the 
feme  defendants  Elizabeth  and  Rachel 
Green  had  permitted  the  defendant  W. 
T.  Stem  to  remove  timber  for  bouse  logs, 
and  tbe  defendant  H.  A.  Stem  to  clear  five 
Acres  of  the  woodland,  and  haul  oft  and 
sell  valuable  timber  taken  from  it.  His 
honor  then  pronounced  Judgment  tor  tbe 
plaintiffs,  as  follows:  "This  cause  coming 
on  to  be  beard,  and  the  following  issues 
having  been  submitted  to  a  jury,  who 
have  considered  of  the  same,  and  returned 


their  verdict  to  each  as  fullows:  *(1) 
Have  the  defendants  Elizabeth  Oreen 
and  Rachel  Green  suffered  permissive 
waste  on  the  land  in  question?  Answer. 
Yes.  (2)  Have  tbe  defendants  Elizabeth 
Green  and  Rachel  Green  committed  volun- 
tary waste  od  tbe  land  in  question?  A. 
Yes.  (3)  Has  the  defendant  H.  A.  Stem 
committed  voluntary  waste  on  the  land  ? 
If  HO,  what  damage  has  the  inheritance 
sustained  thereby?  A.  Yes;  $76.  (4)  Has 
the  defendant  W.  T.  Stem  committed  vol- 
untary waste  on  tbe  land?  If  so,  what 
damage  has  the  inheritance  sustained 
thereby?  A.  Yes;  f2.50.  (5)  Have  tbe 
plaintiffs'  claims  asrainst  any  of  the  de- 
fendants been  barred  by  the  statute  of 
limltatloni?  A.  Not.  (6)  Are  the  plain- 
tiffs entitled  to  the  remainder  in  fee  after 
the  lite-estate?  A..  Yes,' — Now,  upon  mo- 
tion of  Graiiara  &  Winston,  attorneys  for 
the  plaintiffs,  it  Is  adjudged  that  the  de- 
fendants Elizabeth  Green  and  Raubel  Green 
have  committed  voluntary  waste  and  suf- 
fered permissive  waste  on  tbe  land  in  ques- 
tion, and  it  is  ordered  that  said  Elizabeth 
Green  and  Rachel  Green,  themselves,  and 
their  servants  and  agents,  are  hereby  or- 
dered to  refrain  from  committing  volun- 
tary waste  upon  said  land.  And  it  Is  fur- 
ther adjudged  that  said  H.  A.  Stem  and 
W.  T.  Stem  have  committed  voluntary 
waste  upon  said  land ;  and  upon  motioa 
of  Graham  &  Winston,  plaintlils'  attor- 
neys, it  is  ordered  that  said  H.  A.  Stem 
and  W.  T.  Stem  be  perpetually  restrained 
from  committing  further  waste  upon  said 
land.  And  it  is  further  ordered  that 
plaintiffs  recover  of  the  defendant  W.  T. 
Stem  the  sum  of  two  dollars  and  fifty 
cents,  and  of  the  defendant  H.  A.  Stem 
the  sum  of  seventy-five  dollars,  and  the 
costs  of  the  action,  to  be  taxed  by  the 
clerk." 

Fuller  &  Sno  w,  for  appellants.  Orubam 
&  Winston,  for  appellees. 

Avert,  J.,  (after  stating  the  iiacts  as 
above.)  It  seems  that  tbe  testator  not 
only  devised  the  home  place  and  be- 
queathed certain  specific  articles  of  per- 
sonal property  to  the  four  children,  subject 
to  the  limitations  expressed  in  the  will, 
but  declared  It  to  be  bis  desire  that  "  ail 
the  residue  of  my  property  "  which  was  not 
therein  named  should  be  sold,  and  the  pro- 
ceeds of  such  sale,  together  with  all 
moneys  on  hand,  should  be  properly  used 
by  his  executors  for  the  benefit  of  the  four 
children  named  in  the  will.  The  home 
place  is  devised  "unto  the  four  children 
which  is  now  living  .  with  me,  namely, 
Elizabeth,  Rachel,  Francis,  and  Elijah, 
during  their  natural  life,  and  should  either 
Elizabeth  or  Rachel,  or  both  of  them, 
marry,  I  desire,  in  that  case,  that  they 
share  equally  wltb  those  of  my  other  chil- 
dren heretofore  married."  In  tbe  latter 
part  of  the  will  we  find  a  further  provision, 
which  must  be  construed  with  tbe  fore- 
going, if  we  wonld  ascertain  the  leading 
purpose  of  the  testator,  and  reconcile  any 
apparently  conflicting  provisions  In  such 
a  way  as  to  give  effect  to  the  controlling 
intent  in  his  mind  in  distributing  bis  boun- 
ty. He  evidently  Intended  to  provide  a 
comfortable  home  and  a  support  troui  a 
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•rell-Btocked  farm  for  his  tourchildrea  dnr* 
ing  their  lives,  or  that  of  the  survivor.  If 
both  daagbtera  remained  single;  butwhen 
one  of  them  should  marry,  such  uneshould 
share  equally  with  those  children  previ- 
ously married,  or  should  thereafter  be  en- 
titled to  receive  nothing  under  the  will  un- 
til the  time  should  come  for  a  sale  for  par- 
tition according  to  its  terms.  In  order  to 
give  effect  to  the  two  clauses  referred  to, 
and  bring  them  into  perfect  harmony,  we 
must  construe  his  purpose  to  have  been 
that  the  sale  and  division  should  not  nec- 
essarily occur  at  the  death  of  the  last  sur- 
vivor of  the  four,  but  whenever  it  should 
happen  that  both  of  the  sons,  Elijali  and 
Francis,  should  be  dead,  and  both  of  the 
daughters  should  be  either  dead  or  mar- 
ried. Upon  the  happening  of  these  con- 
tingencies, **  all  of  said  property  is  to  be 
sold  on  a  credit  of  one  year, "  and  divided 
"between  all  my  lawful  heirs,"  including 
either  of  the  daughters  Elizabeth  or 
Rachel,  it  she  should  marry  while  either  of 
the  two  sons  survived  or  the  other  sister 
should  be  living  and  unmarried.  Upon  the 
happening  of. these  contingencies,  and  not 
sooner,  the  fee  would  vest,  not  in  the  heirs 
of  any  of  the  children  eo  nomine,  but  in 
the  heirs  of  the  testator;  and  therefore 
not  being  a  conveyance  in  which  an  estate 
for  life  is  given  to  an  ancestor,  and  also 
an  estate  mediately  or  immediately  to  his 
or  her  heirs,  the  rule  in  Shelley's  Case  does 
not  apply.  But  as  the  land  is  not  devised 
tu  the  executors  named  in  the  will  to  be 
sold  upon  the  termination  of  the  life-estate, 
and  as  no  power  is  given  them  in  the  ^vill 
to  sell,  the  land  mus|;  vest,  now  that  the 
two  sons  are  dead,  whenever  it  shall  hap- 
pen that  neither  of  the  daughters  shall  be 
living  and  unmarried,  and  can  be  sold  fur 
purtition  when  it  shall  vest  by  and  under 
the  direction  of  the  court  for  the  persons 
then  in  esse  and  entitled  to  take  under  the 
will.  Gay  v.  Grant,  101  N.  C.  206,  8  S.  E. 
Rep.  99,  106;  Perkins  v.  Presnell,  100  N.  C. 
220,  6  S.  E.  Rep.  «01 ;  Orrender  v.  Call,  101 
N.  C.  399,  7  S.  E.  Rep.  878.  It  follows, 
therefore,  if  we  have  correctly  interpreted 
the  purpose  of  the  testator,  that  if  either 
of  the  sisters  Rachel  or  Elizabeth  should 
hereafter  marry  and  survive  the  other,  a 
share  of  the  home  place,  equal  to  that  de- 
scending to  thechildren  previously  married 
or  their  issue,  would  vest  in  her.  What- 
ever may  be  the  ages  of  the  sisters,  there 
Is  certainly,  in  contemplation  of  law,  a 
poRsibllity  that  either  may  marry,  if  not 
have  issue.  As  in  the  contingency  men- 
tinned  either  of  them  may  take  under  the 
will  an  undivided  interest  in  the  fee, 
neither  Is,  within  the  meaning  of  our  stat- 
utes. (Code,  §§  624-630.)  a  life-tenant,  nor 
is  either  Impeachable  for  waste,  but  the 
plaintiffs  must  be  content  with  equitable 
relief  by  Injunction.  In  thecaseof  Gordon 
V.  Lowlher,  75  N.  C.  193.  the  court  said,  in 
effect,  that  while  persons  holding  a  vested 
estate  for  life,  coupled  with  such  contin- 
gent interests,  are  not  liable  in  an  action 
for  waste,  they  and  their  tenants  may  be 
restrained  from  further  despoiling  and  in- 
juring the  inheritance,  where  it  appears 
that  they  have  been  removing  from  the 
land  timber  trees  not  cut  down  in  the 
course  of  prudent  husbandry.    That  case 


was  cited  with  approval  In  the  later  case 
of  Jones  v.  Britton,  102  N.  O.  166,  9  S.  E. 
Rep.  564.  As  the  judge  permitted  the  jury 
to  find  the  facts  in  response  to  the  issues 
submitted,  and  bad  a  right  to  do  so  in  aid 
of  his  conscience,  there  is  no  reason  for 
granting  a  new  trial.  It  is  only  necessary 
that  the  final  decree  shall  be  modified  so 
as  to  provide  that  all  of  the  defendants, 
their  agents,  etc.,  shall  be  restrained  from 
coinmltting  further  waste  upon  the  lands, 
and  to  strike  out  so  much  ot  it  as  adjudges 
that  the  plaintiffs  shall  recover  damages 
of  the  defendants  H.  A.  Stem  and  W.  T. 
Stem.  We  have  carefully  reviewed  the  ex- 
ceptions to  the  rulings  of  the  court  In  ad- 
mitting testimony,  and  find  them  correct, 
and  that  the  instruction  given  to  the  jury 
was  a  full,  clear,  and  able  exposition  of 
the  law  governing  the  liability  of  life-ten- 
ants and  tenants  foryears  for  damages  for 
waste.  The  judgment,  so  modified,  is  af- 
firmed, and  the  plain tl&s  will  be  taxed 
with  one-half  the  costs  of  this  court,  and 
the  defeudants,  Elizabeth  Green,  Rachel 
Green,  W.  T.  Stem,  and  H.  A.  Stem,  with 
the  residue.    Modified  and  affirmed. 

(lOfr  N.  C.  U6) 

Van  Amrinqb  v,  Tatlo^. 

(Supreme  Court  of  North  CaroUnci.    March  ai, 
1881.) 

Blbctions— Vamditt— Db  Fxoto  OmcERS. 

1.  When  the  statutory  provisions  and  regula- 
tions in  respect  to  pablic  elections  are  not  su)>- 
stantially  observed,  the  election  is  void,  though 
it  m«y  have  been  conducted  fairly  and  honestly. 

3.  Where  the  clerk  of  the  registrar  of  an  elec- 
tion precinct  fraudulently  obtains  possession  of  ' 
the  books  under  a  promise  to  retura  them,  which 
be  refuses  to  do,  and  assumes  to  act  as  registrar, 
he  is  a  mere  intruder,  and  not  a  de  facto  officer,, 
and  an  election  held  by  him  as  registrar,  and  bis 
appointees  as  judges,  are  void. 

Appeal  from  superior  court.  New  Hano- 
ver county;  McIvGR,  Judge. 

The  relator  alleges  in  bis  complainttbat 
he  was  duly  elected  clerk  of  the  superior 
court  of  the  county  of  New  Hanover  at 
the  regular  election  held  In  that  county  in 
Novpmber  of  1890;  that  nevertheless  the 
county  canvassing  board  of  that  county 
falsely  and  wrongfully  ascertained  and 
declared  that  the  defendant,  who  was  his 
competitor  at  the  said  election,  was  duly 
elected  to  said  office,  and  afterwards  he 
was  Inducted  into  and  now  holds  and  ex- 
ercises and  receives  the  fees  and  emolu- 
ments thereof,  and  refuses  to  surrender 
the  same,  etc.;  that  the  said  hoard  so  as- 
certained by  refusing  to  count  the  vote 
cast. at  Cape  Fear  precinct, in  said  county, 
which,  if  the  same  had  been  counted,  as  it 
ought  to  have  been,  would  liaveglven  him 
a  just  and  clear  majority  of  the  whole 
number  of  votes  cast  in  said  county,  etc. 
He  demands  judgment  that  he  was  so 
duly  elected;  that  defendant  was  not; 
that  he  be  inducted  into  office,  etc.  The 
defendant  denies  that  plaintiff  was  so 
elected  clerk;  alleges  that  he  was;  admits 
that  if  the  vote  which  purported  to  becast 
at  the  said  Cape  Fear  precinct  had  been 
lawful,  and  had  been  counted  by  the  said 
canvassing  board,  then  the  relator  would 
have  been  elected;  but  he  alleges  that  the 
said  election  at  said  precinct  was  abso- 
lutely void,  because  it  was  not  held  by  a 
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registrar  and  Jadge^  of  election,  acnordtog 
to  law,  etc.  On  the  trial  tlie  court  enb- 
mltted  to  tlie'Jury  this  issue:  "Was  the 
plaintiff,  relator.  S.  Van  Amringe,  duly 
elected  to  tbe  office  ot  cleric  of  the  superior 
court  of  New  Hanover  county  on  the  4th 
day  of  Norember,  1890,  and  is  he  entitled 
tobeinducted  in  to  said  office?"  Therewas 
a  verdict  and  judgment  for  the  defendant, 
and  tbe  relator  appealed  to  this  court, 
assigning  as  grounds  of  error:  (2)  The 
refusal  of  thecourt  to  submit  Issues  offered 
by  the  relator.  (4)  Charging  that  if 
Thomas  obtained  the  registration  books 
fraudulently  under  promise  to  return 
them,  and  assumed  to  act  as  registrar,  he 
was  an  intruder,  and  had  no  authority, 
and  could  perform  no  lawful  official  act, 
and  in  consequence  the  election  held  by 
him  and  bis  appointees  was  void.  (6)  In 
charging  that  if  they  found  that  Cowan 
continued  to  act  as  registrar,  and  employed 
Thomas,  a  clerk,  to  asi^ist  him,  and  tbat 
Thomas,  while  sustaining  this  relation 
fraudulently  obtained,  etc.,  as  set  out  in 
above  section  No.  4. 

D.  L.  RusspII,  for  appellant.  George 
Bouutree  and  M.  Bellamy,  for  appellee; 

Merrimon.  C.  J.,  (after  stating  tbe  facta 
as  above.)  The  ascertainment  of  the  pop- 
ular will  or  desire  of  tbe  electors,  ander 
tbe  mere  semblance  of  an  election  unau- 
thorized by  law,  is  wholly  without  legal 
force  or  effect,  because  such  election  has 
no  legal  sanction.  In  settled,  well-regulat- 
ed government,  the  voice  of  electors  must 
be  expressed  and  ascertained  In  an  orderly 
way,  prescribed  by  law.  It  is  this  that 
gives  order,  certainty,  integrity  of  charac- 
ter, dignity,  direction,  and  authority  of 
government  to  the  expression  of  the  pop- 
ularwill.  Anelection without thesanctlon 
of  law  expresses  simply  the  voice  of  disor- 
der, confusion,  and  re  volution ,  however 
honestly  expressed.  Government  cannot 
t^ke  notice  of  such  voice  until  It  shall  in 
some  lawful  way  take  on  the  quality  and 
character  of  lawful  authority.  This  is  es- 
sential to  the  integrity  and  authority  of 
government.  Hence,  if  a  person  assume 
to  be  a  registrar  ot  election's,  and  four 
otiiers  likewlHC assume  to  be  judges  of  elec- 
tion, and  purport  and  undertake  to  hold 
an  election  on  election-day,  in  an  election 
precinct,  and  take  and  count  the  votes 
cast  at  it  honestly,  such  action  and  pro- 
ceeding would  be  no  election,  nor  would  It 
be  accepted  and  treated  as  such  by  au- 
thority. An  essential  element  of  a  valid 
election  is  tbat  It  shall  be  held  by 
(awful  authority,  substantially  as  pre- 
scribed by  law.  It  is  not  sufficient  that 
it  be  simply  conducted  honestly;  it 
must  as  well  have  legal  sanction.  Tbe 
statutory  provisions  and  regulations 
in  respect  to  public  elections  in  this  state 
must  be  observed  and  prevail,  certainly  in 
their  substance.  Otherwise  the  election 
will  be  void,  and  so  treated.  Therefore  the 
contention  that  if  the  election  in  question 
was  simply  conducted  fairly  and  honestly 
it  was  valid,  is  unfounded. 

Tbe  court  instructed  the  jury  that 
Thomas  was  registrar  de  facto.  If  they  be- 
lieved either  of  two  aspects  ot  the  evidence, 
and  the  election  would  hence  be  valid.    As 


to  this  there  was  no  exceptloa.  Bnt  the 
court  said  further:  "If  you  find  from  the 
evidence  that  Cowan  continued  to  act  as 
registrar,  and  employed  Thomas  as  clerk 
to  assist  him,  and  tbat  Thomas,  wbile 
sustaining  this  relation  to  Cowan,  fraadn- 
lently  obtained  possession  of  tbe  books  on 
tbe  second  Saturday  preceding  theelection 
under  a  promise  to  return  them,  and  as- 
sumed to  act  as  registrar,  he  was  an  in- 
truder, and  had  no  authority,  and  could 
perform  no  lawful  official  act,  and  in  con- 
sequence the  election  held  by  him  and  bis 
appointees  was  void,  and  your  answer  to 
the  Issue  should  be 'No.'"  This  is  made 
the  principal  ground  of  assignment  of  er- 
ror. Tbe  Instruction  thus  complained  of 
must  be  taken  in  connection  with  the 
whole  of  the  instructions  given,  and  in 
view  of  all  the  evidence  pertinent.  The 
evidence  tended  to  prove  that  one  Cowan 
was  duly  appointed  to  be  registrar;  that 
be  accepted  the  office,  and  acted  as  and 
claimed  to  be  such  continuously,  until  the 
day  of  the  election;  that  be  did  not  resign, 
or  profess  to  resign ;  that  he  did  not  ap- 
point, or  undertake  to  appoint,  Thomas 
to  be  registrar;  that  he  was  employed 
and  treated  simply  as  his  clerk;  that 
Thomas  fraudulently  got  the  registration 
books  from  the  registrar  under  the  false 
promise  to  return  tbe  same;  that  he  did 
not  do  so.  bnt  on  the  day  of  election  ex- 
pressly refused  to  surrender  the  registra- 
tion books,  and  then  assumed  to  be  regis- 
trar, acted  as  such,  and  undertook  and 
purported  to  appoint  three  judges  of  elec- 
tion, who,  with  a  judge  regularly  appoint- 
ed, co-operated  with  him  in  holding  the 
election.  Tbe  evidence  fully  warrantee! 
the  instruction,  if  it  was  correct  in  point 
of  law.  It  is  difficult  to  define  in  precise 
terms  what  constitutes  an  officer  de  facto 
In  all  cases.  Indeed,  what  may  constitute 
such  officer  in  one  case  may  not  in  an- 
other. A  variety  of  facts  and  circumstan- 
ces tending  to  show  authority  of  the  per- 
son claimiuK  and  exercising  it  go  toconsti- 
tuto  such  officer,  and,  upon  grounds  of  ne- 
cessity and  public  policy,  to  give  his  acts 
validity  as  to  tbe  public  and  persons  tak- 
ing benefit  of  his  official  acts  There  must 
be  something,  some  con^^ideration,  evi- 
dence, facts,  circumstances,  or  conditions, 
that  reasonably  lead  those  persons  who. 
in  the  course  of  the  administration  and 
the  discharge  of  tbe  duties  of  the  office, 
must  in  some  way  have  relations  or  busi- 
ness with  it,  to  recognize  and  treat  the 
person  claiming  to  be  officer  as  the  lawfnl 
incumbent.  But,  as  was  said  by  Chief 
Justice  RuFFiN  in  Burke  v.  Elliott.  4  Ired. 
8<il:  "The  mere  assumption  of  the  office 
by  performing  one  or  even  several  acts 
appropriate  to  it,  without  any  recognition 
of  the  person  as  officer  bj  the  appointing 
power,  may  not  be  sufficient  to  constitute 
him  an  officer  de  facto.  There  roust  at 
least  he  some  colorable  election  and  induc- 
tion into  office  ab  origine,  and  so  long  an 
exercise  of  tbe  office,  and  acquiescence 
therein  of  the  public  authorities,  as  to 
afford  to  the  individual  citizen  a  presump- 
tion strong  that  the  party  was  duly  ap- 
pointed, and  therefore  that  every  person 
might  compel  him  for  the  legal  fees  to  do 
bis  business,  and  f.-)r  tbe  same  rea<3on  was 
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bound  to  submit  to  bis  authority  as  an 
officer  of  the  country. "  What  was  tbus 
said  was  afterwards  approved  in  Gilliam 
V.  Reddick,  Id.  868 ;  Burton  v.  Patton,  2 
Jones.  (N.  C.)  124;  C«>mmi8sloners  v.  Mc- 
Daniel,  7  Jones,  (N.  C.)  107;  and  In  Nor- 
fleet  V.  Staton,  73  N.  C.  646,  In  which  case 
Mr.  Justice  Rbade  said :  "I  scarcely  tbinic 
it  necessary  to  cite  authority  to  show  the 
distinction  bet  ween  mere  usurpers  and  offi- 
cers do  facto  and  de  Jure.  A  usurper  is 
one  who  talcen  possession  without  any 
authority.  His  acts  are  utterly  void,  un- 
less he  continues  to  act  for  so  long  a  tlmo, 
or  under  such  circumstances,  as  to  afford 
presumption  of  bis  right  to  act.  And 
then  his  acts  are  valid  as  to  the  public 
and  third  persons.  But  he  has  no  defense 
in  a  direct  proceeding  against  himself.  A 
de  facto  officer  is  one  who  goes  in  under 
color  of  authority."  Keeler  v.  Newbem, 
Phil.  (N.  C.)  505.  In  a  late  rase  (State  v. 
Lewis,  107  N.  t,'.  — ,  an  te,  457)  Justice  AvBiiT 
cites  with  approval  State  y.  Carroll,  38 
Conn.  449,  In  which  Chief  Justice  Butlek 
reviews  very  thoroughly  and  ably  the 
whole  subject  of  officers  de  facto,  and 
reaches  substantially  this  conclusion: 
"An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  an  officer, the  law, up- 
on principles  of  policy  and  justice,  will 
hold  valid  so  far  as  they  involve  the  inter- 
ests of  the  public  and  third  persons,  when 
the  duties  of  the  office  were  exercised — 
First,  without  a  known  appointment  or 
election,  but  under  such  circumstances  of 
reputation  or  acquiescence  as  were  calcu- 
lated to  Induce  people  without  inquiry  to 
submit  to  or  Invoke  bis  action,  supposing 
him  to  be  the  offlcer  be  assumed  to  be: 
second,  under  color  of  a  known  and  valid 
appointment  orelpctlon,  but  where  theoffi- 
cer  has  fulled  to  conform  to  some  prece- 
dent, requirement,  or  condition,  as  to  take 
an  oath,  give  a  bond,  or  the  like;  tbfrd, 
under  color  of  a  known  election  orappolnt- 
ment,  void  because  the  officer  was  noteiigi- 
ble,  or  because  there  was  a  want  of  power 
In  the  electing  or  appointing  body,  or,  by 
reason  of  some  Irregularity  or  delect  in  its 
exercise,  such  ineligibility,  want  of  power, 
or  defect  being  unknown  to  the  public; 
fourth,  under  color  of  an  election  or  ap- 
pointment by  or  pursuant  to  a  public  nn- 
constitutionnl  law.  before  the  same  is  ad- 
judged to  be  such." 

Thissummary  designates  to  a  very  large 
extent,  if  not  altogether,  the  nature  and 
extent  of  the  circumstances,  condirions, 
the  character  of  the  evidence,  and  the  rec- 
ognition by  the  public  essential  in  varying 
pertinent  cases  to  constitute  au  offlcer  de 
facto.  A  mere  intruder  or  usurper  Is  not 
ordinarily,  but  may  become,  an  officer  de 
factoin  some  cases.  This  can  happen  only 
by  the  continued  exercise  of  the  office  by 
him.  and  the  acquiescence  therein  by  the 
public  authorities  and  the  public  for  such 
length  of  time  as  to  afford  to  citizens  gen- 
erally a  strong  presumption  that  he  had 
been  duly  appointed.  But  when,  without 
color  of  authority,  he  simply  assumes  to 
act, — to  exercise  authority  as  an  officer, — 
and  the  public  know  the  fact,  or  reasona- 
bly ought  to  know,  that  be  Is  a  usurper, 
his  acts  are  absolutely  void  for  all  pur- 
poses.   The  mere  fact  that,  apart  from  his 


usurpation,  his  supposed  official  acts  were 
fair  and  honest,  could  not  Impart  to  them 
validity  and  efficiency.  Burke  v.  Elliott, 
supra;  Norfleet  v.  Staton,  supra;  State  v. 
Carroll,  supra;  McCrary,  Elect.  §  217: 
Paine.  Elect.  §§380, 381.  Thecitlzen  is  justly 
chorgeable  with  laches,  does  that  which  is 
in  his  own  wrong  and  wrong  to  the  public, 
when  he  recognizes,  tolerates,  encourages, 
and  sustains  a  mere  usurper, — one  whom  he 
knows,  or  ought  under  the  circumstances 
to  know,  to  be  such.  In  such  case,  neither 
Justice,  necessity,  nor  public  policy  requires 
that  the  acts  of  the  usurper  shall  be  upheld 
as  valid  for  any  purpose.  Indeed,  these 
things,  the  spirit  and  purpose  of  govern- 
ment, strongly  suggest  the  contrary. 
When,  therefore,  Thomas  obtained  from 
the  registrar.  Cowan,  the  registration 
books  fraudulently,  under  promise  ,to 
return  the  same,  and  assumed  to  act 
as  registrar,  be  was  simply  an  in- 
•truder,  and  bad  no  authority  and  could 
perform  no  lawful  official  act  as  such, 
and  the  election  which  he/  and  the  sup- 
posed judges,  his  appointees,  co  operat- 
ing with  blm,  held,  was  void.  The  in- 
struction of  the  court  to  the  jury  excepted 
to  was  pertinent,  and  had  reference  to  the 
evidence  going  to  prove  that  Thomas  so 
fraudulently  obtained  the  registration 
books,  and  assumed  to  act  as  registrar, 
and  the  jury  must  have  found  that  he  did. 
The  jury  found  that  lie  was  not  registrar 
de  facto,  by  reason  of  color  of  appoint- 
ment. They  found,  also,  that  be  was  a 
fraudulent  Intruder;  buttheydid  not  find, 
nor  was  there  evidence  to  warrant  such 
finding,  that  be  was  an  intruder  under 
such  circumstances  and  conditions  as  to 
constitute  him  registrar  de  facto.  The 
evidence  went  to  show  that  he  had  been 
the  clerk  of  the  registrar;  that  he  did  not 
claim  to  be  or  act  as  registrar  until  the 
day  of  election ;  that  be  had  no  such  repu- 
tation ;  that  The  electors  had  not  so  recog- 
nized him:  that  no  pubijc  authority  had 
so  recognized  blm  at  anytime;  and  that 
on  th^  morning  of  the  day  of  the  election, 
in  the  presence  of  electors,  the  lawful  reg- 
istrar had  publicly  demanded  that  he  sur- 
render to  him  the  registration  books,  to 
tbeend  that  heand  the  lawfully  appointed 
Judgres  of  election  might  bold  the  election 
according  to  law,  and  he  refused  to  do  so. 
The  evidence  went  to  prove,  and  the  jury 
found,  that  Thomas  was  a  naked  intruder, 
with  no  attending  circumstances  and  con- 
ditions that  rendered  him  registrar  de 
facto.  The  electors  had  notice  that  Cow- 
an was  the  lawful  registrar;  that  lie  had 
been  duly  appointed;  that  he  acted  as 
each.  There  was  no  notice  that  he  had 
resigned  bis  office,  nor  had  he  done  so. 
On  the  contrary,  on  the  morning  of  the 
election  be  claimed  hisrightand  authority 
to  hold  the  election.  This  was  notice — 
important  notice — that  Thomas  was  an 
intruder,  and  the  election  was  not  such  in 
contemplation  of  law.  The  electors  ought 
not  to  have  recognized  the  intruder;  they 
did  so  in  their  own  wrong ;  they  ought  to 
have  demanded  and  required  that  the  reg- 
istrar, and  the  lawful  judges  of  election, 
hold  the  election  according  to  law.  It 
was  their  dnty  to  themselves  and  to  the 
public  to  have  done  so,  and,  falling  in  this 
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for  any  cause,  tbey  ought  not  to  have 
gone  through  an  empty  form  that  had  no 
legal  effect.  Thpy  lost  tiielr  votes  and 
their  voice.  In  part,  through  their  own 
laches. 

The  issue  of  fact  submitted  to  the  Jury 
was  broad  and  comprehensive.  It  em- 
braced the  whole  of  the  matter  at  issue. 
The  relator  could  readily,  as  he  did,  put  in 
all  pertinent  evidence,  and  avail  bluiselt  of 
It  before  the  jury.  He  was  not  neceBourlly 
prejudiced  by  It,  nor  can  we  see,  nur  does 
It  at  all  appear,  that  be  was.  The  other 
exceptions  are  without  merit.  Judgment 
affirm  3d. 


aos  N.  c.  ts«) 

Blount  v. 


Wabhinoton  et  at. 


(Supreme  Court  qf  North  CaroUna.    March  Si, 
^  1891.) 

Tbostb—Crsxtion— Parol  Aobkemint — Coxaip- 

'  BKATIOII. 

When  a  person  basreoeived  adeed  of  land, 
and  paid  a  consideration  therefor,  her  parol  prom- 
ise, made  after  the  delivery  of  the  deed,  to  carry 
out  an  agreement  between  bur  husband  and  the 
grantor  that  she  should  convey  or  devise  the  land, 
subject  to  a  life-estate  in  her  and  her  husband, 
to  the  grantor's  wife  and  children,  is  without 
oonsideration,  and  insufficient  to  create  a  trust  in 
tAVor  of  the  grantor's  wife  and  children. 

This  was  a  civil  action  tried  at  the  No- 
vember term,  1890,  of  the  superior  court  of 
Lenoir  county,  before  Ahmfiblu,  Judge. 
TheplnintiR. in  hlscompiaint.In  substance 
alleged  that  In  1876  he  owned  a  tract  of 
land  known  as  "  Vernon ; "  that  at  the  re- 
quest of  John  C.  Washington  he,  by  di^cd 
absolute  upon  its  face,  conveyed  It  to  the 
defendant  Julia;  that  at  and  before  the 
making  of  this  deed  said  John,  on  behalf 
of  said  Julia,  agreed  with  plaintiff  that 
out  of  the  rents  aud  profits  of  said  land 
the  defendant  Julia  should  pay  off  the 
mortgage  then  upon  said  land,  and  should 
convey  or  devlHc  it  to  the  wife  and  chil- 
dren of  plaintiff,  subject  to  a  life-estate  for 
defendant  J ulia  and  her  husband,  John; 
that  the  9V25  recited  in  the  deed,  was  a 
mere  nominal  consideration;  but  th'at  the 
true  consideration  was  the  contract  and 
agreements  above  stated.  W.  A.  Blount, 
being  the  plaintiff  in  this  cause,  being 
on  the  stand,  counsel  offered  to  prove 
by  him  that  the  deed  was  made  and 
agreed  to  between  Mr.  Washington  and 
the  plaintiff,  and  that  the  contract  or  con- 
dition alleged  in  the  complaint  wasagreed 
on  between  plaintiff  and  Mr.  Washington, 
and  that  Mrs.  Washington  afterwards 
came  into  the  room,  accepted  the  deed, 
and  paid  the  purchase  money,  if  any  was 
paid,  and  that  afterwards  Mrs.  Washing- 
ton was  Informed  of  said  conditions,  and 
she  assented  to  the  same.  To  this  testi- 
mony the  defendant  objected.  Objection 
sustained,  aud  plaintiff  excepted.  Plain- 
tiff thereupon  submitted  to  a  judgment  of 
nonsuit,  and  prayed  an  appeal  to  the  su- 
preme court.  It  Is  admitted  that  the 
property  In  controversy  formerly  belonged 
to  the  late  John  C.  Washington;  that  it 
was  mortgaged  to  James  A.  Bryan, execu- 
tor of  James  W.  Bryan,  for  about  925.000; 
that  while  this  mortgagewas  due  aud  un- 
paid, executions  issued  against  the  said 
John  C.  Washington,  amounting  In  the 
aggregate  to  many  thousand  dollars;  that 


the  equity  of  redemption  was  sold  under 
these  executions,  some  time  in  the  year 
1873,  and  purchased  by  the  plaintlfl  Blount 
for  the  sum  of  fl%;  that  in  September, 
1876.  the  said  John  C.  Washington  and 
wife  mortgaged  one-half  of  said  lands  (the 
Bryan  mortgage  being  still  unpaid,  and 
unpaid  now)  to  the  defendant  Knox,  and 
again.  In  May,  1885,  mortgaged  the  whole 
to  secure  the  indebtedness  of  said  John 
C.  to  her:  that  John  C.  Washington  died 
in  1887.  Defendant  Knox  had  no  notice  of 
any  equity  of  any  kind,  as  claimed  by  the 
plaintiff. 

W.  B.  Rodman,  Jr.,  for  appellant.  B. 
R.  Brjrua  and  George  Rountne,  tor  appel- 
lees. 

Avert,  J.,  [after  atattng  the  facta  aa 
above.)  The  deed  being  absolute  upon  its 
face,  if  the  plaintiff  seeks  In  this  action  to 
set  up  a  trust  in  favor  of  his  wife  and  chil- 
dren, and  to  compel  the  defendant  Mrs. 
Julia  Washington  to  convey  to  them,  sub- 
ject to  her  life-estate,  proof  that  she  de- 
clared orally,  after  the  deed  to  her  was  ex- 
ecuted by  Blount,  that  she  assented  to  a 
previous  parol  agreement  between  her 
husband  and  Blount,  and  would  conveyor 
devise  the  land  in  controvers.v  according 
to  its  terms,  would  be  Insufflcieut  to  raise 
a  trust  In  favor  of  the  wife  or  children,  and 
consequently  to  give  the  plaintiff  a  stand- 
ing In  court.  PIttman  v.  Pittman.  107  N. 
C.  159,  ante,  61 ;  Smiley  v.  Pearce,  98  N.  C. 
186,  »  S.  B.  Rep.  631.  If  the  plaintiff  had 
proposed  to  prove  that  the  declaration  of 
trust  was  contemporaneous  with  the  exe- 
cution of  the  conveyance.  It  would  have 
been  essential  to  have  shown  some  out- 
side tart  corroborative  of  the  plaintiff's 
testimony,  and  there  was  no  proposition 
(If  that  would  have  been  sufficient)  to  con- 
nect It  with  other  evidence.  Shields  v. 
Whitaker,  82  N.  C.  522;  Harding  v.  Long, 
103N.C.9,9S.E.Rep.445;  Smiley  v.  Pearce, 
supra:  Williams  v.  Hodges,  95  N.  C.  32; 
Egerton  v.  Jones,  102  N.  C.  278,  9  S.  E. 
Rep.  2.  But  while  the  plaintiff's  counsel 
admits  that  the  contract,  being  in  parol, 
is  voidable,  and  cannot  be  enforced  with- 
out the  assent,  or  despite  the  objection,  of 
Mrs.  Washington,  as  a  general  rule,  be  in- 
sists that  the  testimony  offered,  if  found 
by  the  Jury  to  be  true,  would  bring  this 
case  within  the  principle  laid  down  In 
Bums  v.  McGregor,  90  N.  C.  222,  and  ap- 
proved in  Hodge  v.  Powell.  96  N.  C.  64,  2 
S.  E.  Rep.  182;  Walker  v.  Brooks,  99  N.  C. 
207,  6  S.  E.  Rep.  63;  and  Boyd  v.  Tnrpln, 
94  N.  C.  138.  The  defendant  Washington 
Is  standing  strictly  on  the  defensive.  She 
is  asking  simply  to'  be  left  undisturbed  Id 
the  enjoyment  of  whatever  right  or  inter- 
est she  still  retains  in  the  land.  Her  ob- 
jection to  the  testimony  is  equivalent  to  a 
demurrer  to  its  sufflclency  if  admitted.  If 
it  be  admitted  that  the  plaintiff  would 
testify  that  she  came  into  the  room  where 
he  and  herhunband  were  conversing,  when 
the  former  delivered  to  her  the  deed  for 
the  land,  and  she  In  return  paid  him  what- 
ever consideration  passed,  and  that  sub- 
sequent to  this  transaction  she  was  In- 
formed of  the  agreement  between  her  bus- 
band  and  plaintiff  that  she  should  devise 
or  convey  the  land  subject  to  the  estate  of 
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nerself  and  husband  for  their  lives,  sttll  the 
objectlun  that  the  alleged  parol  contract, 
beinK  denied,  cannot  be  enforced.  Is,  it 
seeniB,  InaurmouDtable.  Boiler  ▼.  Rlch- 
ardK.  102  N.  0.545, 9  S.E.  Rep.  460:  Bonham 
V.  CralK.  80  N.  C.  224;  Fortesque  v.  Craw- 
ford, 105  N.  C.  30, 10  S.  E.  Rep.  910.  It  is 
Siii])(>8fiU)le  to  disguise  tliefact  that  the  de- 
niiind  of  thepiaintitf  is  founded  exclusive- 
ly upon  a  parol  promise  to  convey  or  de- 
vise, made  after  aconveyance  had  been  de- 
livered to  lier  for  a  consideration',  and  there- 
fore tlie  agreement  which  be  seetcs  to  en- 
force is  not  supported  by  any  considera- 
tion, and  is  void  under  the  statute  of 
frauds.  Plaintiff's  counsel  seems  to  con- 
cede tliat  there  is  no  ground  for  declaring 
Jlrs.  Washington  a  trustee  for  the  wife  or 
children  of  tiie  plaintiff,  or  for  his  benefit. 
We  cannot  concur  in  the  view  that  the 
doctrine  estal)llRhed  in  Burns  v.  McUregor 
has  any  application  here.  It  was  the  folly 
or  miHtiirtune  of  the  plaintiH  that  the 
atrrveuii'iit  between  the  defendant  Wash- 
ington and  himself  was  not  embodied  in 
tlie  conveyance  to  her,  or  some  deed  made 
conti-niporaneousiy  by  iier,  and  his  laches 
in  thiH  respect  Is  not  avoided  or  excused 
because  tlie  husband  of  the  defendant  in- 
duced him,  by  promises  on  her  behalf,  to 
execute  and  deliver  tlie  deed.  She  paid  a 
cunxideration  and  tool<  the  deed  without 
contenit>*>rnneous  promise.  Khecould  not 
even,  upon  the  payment  of  a  consideration 
t«)  lier  afterwards,  by  a  mere  verbal  prom- 
ise ratify  and  jrlve  validity  to  a  void  parol 
agreenii-nt  made  by  him,  whatever  she 
might  have  accomplished  by  a  writing  In 
proper  form  recognizing  his  agency  and 
confirming  ills  cim tract.  But  if  the  plain- 
tiff liad  suliKe()uentiy  conveyed  to  her  an- 
otiier  tract  of  la n<l.  reciting  in  the  deed 
that  tlie  consideration  moving  him  to  its 
execution  was  her  parol  promise  to  re- 
convey  or  devise  the  remainder  in  fee  after 
the  estate  for  the  Joint  lives  of  herself  and 
hnslinnd  in  the  ploce  known  as  •*  Vernon" 
to  his  wife  and  children,  and  It  had  been 
made  to  appear,  as  in  our  case,  that  she 
had  inrunibered  Vernon  by  mortgaging 
it  to  secure  a  large  debt,  an  application  to 
a  court  of  equity  to  compel  her  to  recon- 
vey  the  land  last  conveyed  to  her,  or  to 
relieve  Vernon  of  incumbrance,  and  exe- 
cute a  deed  for  the  remainder  in  fee  in  it  to 
plaintiff's  wife  and  children.  Would  per- 
haps present  a  case  analogous  to  those  re- 
liiKl  on.  It  does  not  appear  that  Mrs. 
AVashlngton  is  retaining  the  fruits  of  an 
agreement  which  she  cannot  be  compelled, 
on  account  of  coverture,  to  perform,  nor 
that  site  Is  holding  property,  which  ap- 
pears from  any  deed  or  writing  (valid  un- 
der the  statute  of  frauds)  to  have  passed 
to  her  as  a  consideration  for  performing 
some  verbal  agreement  on  her  part,  which 
she  now  prtiposes  to  repudiate,  and  shield 
herself  from  carrying  it  out  by  setting  up 
the  statute  of  frauds  or  the  disability  of 
coverture  as  a  bar  to  its  enforcement. 
Mrs.  Washington  holds  now  the  equity 
of  redemption  In  Vernon  plantation,  hav- 
ing con  veyed  it  by  mortgage  deed  to  se- 
cure the  debt  due  to  Mrs.  Knox.  She 
came  into  the  room  where  her  husband 
and  plaintiff  wereengaged  In  conversation, 
and  accepted  a  deed  for  the  place,  paying 
T.12s.E.no.21— «4 


a  consideration  which  may  have  been  only 
f  126,  and  totally  inadequate  so  far  as  the 
value  is  concerned.  But  the  transaction 
was  complete,  and  the  land  passed  to  her 
discharged  of  any  equity  of  the  plaintiff 
growing  oat  of  the  understanding  with 
her  husband,  and  her  verbal  promise  sub- 
sequently made  could  no  more  pass  to  the 
plaintiff  a  right  to  demand  in  equity  a  re- 
conveyance to  him  than  it  could  operate 
as  a  declaration  of  trust  in  favor  of  bis 
wife  and  children.  It  the  plaintiff  could 
establish  bis  right  in  equity  to  demand  of 
Mrs.  Washington  a  reconveyance  of  the 
remainder,  it  would  still  devolve  upon  him 
to  show  that  Mrs.  Knox  had  notice  of  his 
claim  before  she  loaned  her  money  and 
took  the  lien  upon  the  land  to  secure  her. 
But  we  think  that  there  was  no  error  in 
theruling  of  thecourt  below,  and  therefore 
the  judgment  of  nonsuit  must  stand,  so 
far  as  we  can  see  from  the  evidence.  It 
may  be  that  there  was  additional  evidebce 
as  to  the  agency  of  the  husband  that 
would  present  a  new  phase  of  the  case. 
Affirmed. 

CiJiRK,  J.,  did  not  sit  on  the  hAaring  of 
this  case. 


(87  Va.  mj 

Norfolk  &  W.  R.  Co.  t.  Supebvibors  or 
Smyth  Cocnty. 

(Supreme  Cowt  (if  AppecUa  of  Virgiinla.  Mareh 
10,  189L) 

Taxation  or  IUiuioass  —  Rioht  or  Coustt  to 

LiVT — ^ESTOPPBL. 

1.  Under  Act  Vs.  Feb.  87,  1880,  which  takes 
effect  from  Its  pauage,  and  gives  tlie  supervisors 
of  a  county  authority  to  levy  a  tax  on  the  railroad 
property  in  their  oounty,  based  on  the  assessment 
per  mile  of  the  same  property  made  by  the  state 
lor  its  purposes,  such  tax  oould  be  levied  at  any 
time  after  passage  of  the  act,  t>ased  on  a  staba 
assessment  made  previous  to  the  act;  and  where 
the  order  of  the  board  making  the  levy  recites 
that  it  is  based  on  the  state  assessmenL  which  is 
not  shown  not  to  have  been  made,  it  will  be  pre- 
sumed that  the  levy  was  legal. 

2.  The  fact  that  the  levy,  when  made  by  the 
board  of  supervisors,  was  entered  on  the  txxiks  of 
the  commissioners  or  revenue.  Is  immaterial,  and 
cannot  affect  the  validity  of  the  levy. 

8.  Where  the  receiver  of  a  railroad  company, 
peodinfr  suit  to  for^lose  a  mortgage  thereon, 
pays  a  tax  levied  on  the  road,  and  the  same  Is 
allowed  him  by  the  court  without  objection,  the 
subsequent  purchasers  of  the  road,  who  were  par- 
ties to  the  suit,  cannot  after  their  purchase  recover 
the  tax  on  the  ground  that  it  was  illegally  levied. 

W.  B.  Boiling,  for  plaintiff  in  error.  S. 
D.  Jones  and  N.  C.  St.  John,  for  defendant 
In  error. 

RiCBARPSON,  J.  This  is  a  writ  of  error 
to  a  Judgment  of  the  circuit  court  of 
Smyth  county,  rendered  on  the  6th  day  of 
September,  1888.  affirming  a  Judgment  of 
the  county  court  of  said  county  rendered 
on  the  I6th  day  of  May,  1887,  upon  an  ap- 
peal from  the  action  of  the  board  of  super- 
visors of  said  county  disallowing  a  certain 
claim  of  the  Norfolk  &  Western  Railroad 
Company  against  Smyth  county,  to  re- 
cover from  said  county  certain  taxes  al- 
leged to  have  been  wrongfully  levied  and 
collected  by  said  county  from  said  com- 
pany for  the  year  1880.  The  facts  are 
these:    At  an  adjourned  meeting  of  the 
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board  of  BuperrlBors  for  Smytb  coonty, 
held  on  the  9th  day  of  August,  1880,  said 
board  levied,  for  county  and  Bchool  par^ 
poses,  upon  the  road-way  and  tracks,  de- 
pots, depot  grounds,  station  buildings, 
and  other  reai  estate  of  the  Atlantic, 
MisBisslppl  &  Ohio  Railroad  Company, 
whose  road  passed  through  said  coun- 
ty, 65  cents  on  every  flOO  of  the  value 
thereof,  in  the  county  of  Smyth,  the  tax 
so  levied  amounting  in  the  aggregate  to 
the  sura  of  f  1,058.20;  'which  levy  was 
based  upon  the  assessment  per  mile  of 
the  same  property,  made  by  the  state 
for  purposes  of  state  taxation,  and  was 
equal  to,  and  not  iu  excess  of,  the  tax 
assessed  and  levied  upon  other  proper- 
ty in  said  county  for  county  purposes. 
At  the  time  of  this  levy  upon  the  property 
of  the  Atlantic,  Mississippi  &  Ohio  Rail- 
road Company  within  said  county  Its  road 
was  in  the  hands  of  receivers  in  the  suit  of 
Barlow  and  Duncan,  Surviving  Trustees, 
V.  The  Atlantic,  Mississippi  &  Ohio  Rail- 
road Company  et  al.,  in  the  circuit  court 
of  the  United  States  for  the  eastern  dis- 
trict of  Virginia.  Under  a  decree  rendered 
in  said  cause  by  the  said  circuit  court  of 
the  United  States,  the  entire  line  of  rail- 
way, property,  and  franchise  of  said  com- 
pany was  sold,  and  Clarence  H.  Clark  be- 
came the  purchaser  for  and  on  account  of 
himself  and  his  associates.  In  the  settle- 
ment of  their  accounts  ut  disbursements 
the  receivers,  among  other  things,  report- 
ed the  identical  tax  in  question,  which 
was  allowed  by  the  master  in  said  cause, 
and  was  by  bim  reported  to  court,  and  tlie 
report  was  confirmed  without  objection, 
either  by  the  Atlantic,  Mississippi  &  Ohio 
Railroad  Company,  or  the  purchasers 
thereof,  or  any  other  party  to  the  cause, 
and  the  receivers  were  discharged.  The 
road  having  been  purchased  by  Clarence 
H.  Clark  and  his  associates,  and  he,  the 
said  Clarence  U.  Clark,  having  declared 
that  the  name  of  the  corporation  created 
by  the  said  purchase  should  be  the  Nor- 
folk &  Western  Railroad  Company,  the 
property  was  conveyed  to  the  last-named 
company;  all  of  which  was  approved  by  a 
decree  of  the  said  circuit  court  of  the  Unit- 
ed States  for  the  eastern  district  of  Vir- 
ginia, entered  on  the  4th  of  April,  1881. 
The  tax  thus  levied  by  the  board  of  super- 
.  visors  upon  the  property  of  the  Atlantic, 
Mississippi  &  Ohio  Railroad  Company 
within  the  county  of  Smyth  was  paid  by 
the  receivers  without  protest,  and  without 
any  step  taken  by  them,  so  far  as  shown 
by  the  record,  to  resist  its  collection.  At 
a  meeting  of  the  said  board,  nearly  five 
years  after  the  payment  of  this  tax,  to- 
wlt,  on  the  24th  day  of  October,  1885,  the 
Norfolk  &  Western  Railroad  Company, 
the  successor  of  the  Atlantic,  Mississippi 
&  Ohio  Railroad  Company,  presented  their 
claim  against  Smyth  county  for  this 
amount  of  f  1,053.20,  for  "taxes  levied  and 
collected  for  the  years  1880  and  1881,  with- 
out warrant  or  authority  of  law,"  which 
claim  was  continued  by  the  said  board  for 
consideration  and  investigation;  and  at 
a  meeting  of  the  board  held  on  the  25th 
of  November,  1885,  said  claim  was  further 
considered,  when  said  board,  after  due 
consideration,  entered  an  order  disallow- 


ing the  whole  uf  said  claim ;  and  there- 
npon  the  Norfolk  ft  Western  Railroad 
Company  took  an  appeal  to  the  county 
court  of  Smyth  county,  wherein  the  case 
was  heard  on  the  16th  day  of  May,  1887, 
when  a  Judgment  was  entered  atBrraing 
the  action  of  the  board  of  supervisors. 
To  the  Judgment  of  the  county  court  the 
plaintiff  company  obtained  a  writ  of  er- 
ror from  the  judge  of  the  circuit  court  of 
said  county,  and  thereupon  the  case  was 
on  the  6tb  of  September,  1888,  heard,  when 
a  judgment  was  entered  by  said  circuit 
courtaffirmlng  the  Judgmentof  the  county 
court,  and  to  the  last-named  judgment  a 
writ  of  error  was  eJlowed  by  one  of  the 
Judges  of  this  court. 

1.  The  main  question  to  be  considered 
Is,  was  the  tax  in  question  properly  levied 
by  the  board  of  supervisors  of  Smyth 
county?  We  are  clearly  of  opinion  that 
this  question  can  receive  none  other  than 
an  atfirmative  answer.  It  is,  however,  in- 
sisted on  behalf  of  the  plaintiff  in  error 
that  the  tax  in  question  was  levied  and 
collected  without  warrant  or  authority 
of  law.  In  support  of  this  contention, 
it  was  said  In  argument  that  the  tax  was 
levied  by  the  board  of  supervisors  of 
Smyth  county  upon  an  assessmant  made 
by  the  commissioners  of  the  revenue  for 
said  county.  This  Is  an  assumption  whol- 
ly unwarranted,  and  seems  to  have  no 
other  foundation  than  that  the  fact  that 
the  levy  was  found  on  the  books  of  the 
commissioners  of  the  revenue,  when  the 
order  of  the  board  of  supervisors  making 
the  levy  shows  on  its  face  that  the  levy 
was  made  in  strict  pursuance  of  law,  and 
was  based  upon  the  previous  assessment 
by  the  state  of  the  same  property  for  state 
purposes,  as  authorised  by  the  statute  ap- 
proved February  27, 1880,  entitled  "  An  act 
to  tax  railroads  in  certain  cases  for  coun- 
ty and  school  purposes."  That  act  is  a 
brief  one,  and  reads  as  follows :  "  (1 )  Be  it 
enacted  by  the  general  assembly  that  It 
shall  be  lawful,  and  authority  is  hereby 
given  to  the  supervisors  of  a  county,  to 
levy  a  tax  on  the  road-way  and  tracks, 
depots,  depot  grounds,  and  lots,  station 
buildings,  and  other  real  estate  of  a  rail- 
road company  whose  road  passes  through 
such  county.  Such  tax  shall  be  equal  to 
the  tax  imposed  upon  other  property  for 
county  and  school  purposes,  and  based 
upon  the  assessment  per  mile  of  the  same 
property  made  by  the  state  for  its  pur- 
poses. (21  All  acts  and  parts  of  acts  in 
conflict  with  this  act  are  hert^by  repealed. 
(3)  This  act  shall  be  in  force  from  its  pas- 
sage. " 

This  act,  of  course,  only  authorises  tbe 
boards  of  supervisors  of  the  several  coun- 
ties to  levy  the  tax  upon  such  real  estate 
of  any  railroad  com  panles  as  are  within  tbe 
limits  of  the  counties  respectively,  and 
are  not  by  their  charters  exempted  from 
taxation.  Now,  as  already  stated,  the 
order  of  the  board  of  supervisors  making 
the  levy  in  question  was,  as  shown  upon 
its  face,  made  subsequent  to  and  in  strict 
pursuance  of  the  above-quoted  act  of  Feb- 
ruary 27, 1880,  and  the  tax  levied  was,  as 
required  by  said  act,  "based  upon  tbe  as- 
sessment per  mile  of  the  same  property 
made  by  the  state  for  its  purposes,  whieb 
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Is  eqnal  to,  and  not  in  excess  of,  the  tax 
assessed  upon  other  property  for  county 
purposes."  It  is  therefore  obvious  that 
there  Is  nothing  in  the  fact  that  the  levy 
made  by  the  board  of  supervisors  was  en- 
tered on  the  commissioners' books.  Such 
entry  was  in  all  probability  made  as  a 
mere  matter  of  convenience.  But,  howev- 
er it  may  have  occurred,  it  was  not  re- 
quired by  law,  was  in  no  way  material, 
nor  had  It  any  legal  effect.  The  commis- 
sioners of  the  revenue  and  the  commis- 
sioners' books  have  nothing  to  do  with 
the  assessment  and  levy  of  taxes  on  rail- 
roads. The  several  connties  are  but  polit- 
ical subdivisions  of  the  state,  and,  like 
county  organization  and  county  officers, 
exist  only  by  virtue  of  the  constitution 
and  laws  til  the  state,  and  were  created  as 
convenient  Instrumentalities  for  the  ad- 
ministration of  the  state  government. 
The  counties,  as  such,  can  confer  no  au- 
thority other  than  such  as  Is  conferred  by 
law,  nor  can  any  county  officer  perform 
any  function  without  Ilk*  authority. 
Hence  theanthorlty delegated  to  thecoun- 
tles,  and  the  jurlsdictlonnl  functions  to  be 
performed  by  county  offlce'-s,  are  in  gen- 
eral restricted  by  the  legislature  to  the  lim- 
its of  the  counties,  respectively,  and  all 
that  is  done  by  way  of  assesslngand  levy- 
ing taxes  upon  persons  and  property  of 
both  individuals  and  corporations,  for  ei- 
ther state  or  county  purposes,  must  be 
done  in  obedience  to  law,  and  In  the  man- 
ner prescribed  by  theconstitution  andlaws 
of  the  state.  It  follows,  therefore,  that  in 
assesslngand  levying  taxesforcounty  pur- 
poses the  county  authorities  are  necessari- 
ly limited  to  the  subjects  of  taxation  pre- 
scribed by  tiie  state  for  Its  purposes. 
From  small  beginnings, county  levies  have 
grown  Into  a  magnitude  commensurate 
with  the  Increase  of  population  and  the  de- 
velopment of  society.  And  It  has  been 
well  said  that  "an  examination  of  the  va- 
rious acts  of  the  legislature  on  the  subject 
will  show  that  for  many  years  the  county 
levies  and  poor-rates  were  confined  to  the 
tithables  , within  their  limits.  Real  and 
personal  property  were  not  made  the  sub- 
ject of  county  levy  until  long  after  the  re- 
vlsal  of  1819."  Staplks,  J.,  in  Railroad 
Co.  V.  Washington  Co  ,30  Grat.471.  Prior 
to  the  adoption  of  tbe  present  constitu- 
tion of  Virginia,  no  authority  was  ever 
conferred  by.law,  either  constitutional  or 
statutory,  upon  the  several  counties  to 
levy  taxes  upon  the  property  of  railroad 
companies  within  their  limits.  The  uni- 
form policy  of  the  legislature  has  been  to 
treat  a  railroad  as  an  entirety,  to  be  taxed 
as  such,  and  has  been  opposed  to  frag- 
mentary assesHments  and  levies  by  the 
counties,  renpectlvely,  and  for  the  obvious 
reason  that  any  such  mode  of  assessment 
and  levy  would  be  necessarily  distinctive 
of  the  cardinal  principle  of  equality  and 
uniformity  of  taxation  prescribed  by  tbe 
conKtItution. 

By  section  2,  art.  7,  of  our  present  con- 
stitution. It  Is  among  other  things  provid- 
ed: "The  supervisors  of  the  districts  shall 
constitute  the  board  of  supervisors  for 
that  county,  whose  duty  it  shall  be  to 
audit  the  accounts  of  the  county,  ex- 
amine the   books   of   the  commissioners 


of  tbe  revenue,  regulate  and  equalize  tbe 
value  of  property,  fix  tbe  county  levies 
tor  the  ensuing  year,  and  perform  any 
other  duties  required  of  them  by  law." 
By  section  1,  art.  10,  of  the  same  instrument, 
ic  Is  provided:  "Taxation,  except  as  here- 
inafter provided,  whether  Imposed  by  the 
state,  county  or  corporate  bodies,  shall 
be  equal  and  uniform,  and  all  property, 
both  real  and  personal,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained 
as  prescribed  by  law.  No  one  species  of 
property  from  which  a  tax  may  be  collect- 
ed shall  be  taxed  higher  than  any  other 
species  of  property  of  equal  value. "  Rely- 
ing upon  these  provisions  as  self-executing, 
and  as  conferring  upon  the  counties  tbe 
right  to  assess  and  levy  taxes  upon  the 
property  of  railroad  companies  within 
their  limits,  independently  of  any  legisla- 
tive authority,  the  county  of  Washington, 
in  1K71,  undertook  to  assess  and  levy  a  tax 
upon  the  property  of  the  Virginia  &  Ten- 
nessee Railroad  Company  within  that 
county.  The  collection  of  tbe  tax  was  re- 
sisted by  the  railroad  company,  but  both 
the  county  and  circuit  courts  of  that  coun- 
ty affirmed  the  action  of  the  county  au- 
thorities, and  thereupon  the  case  was 
brought  to  this  court,  and  thus  arose  the 
case  of  Railroad  Co.  v.  Washington  Co., 
supra.  In  delivering  the  opinion  of  this 
court  In  that  case,  after  calling  attention 
to  the  fact  that  section  1,  art.  10,  of  the 
constitution  was  not  self-executing,  and 
that  leg^islatlon  was  necessary  to  put  it 
into  operation.  Judge  Staplks  said  :  "And 
until  the  legislature  makes  the  necessary 
provision  for  carrying  the  constitution 
into  eHect  In  this  particular,  neither  the 
supervisors  of  the  county  nor  the  courts 
can  furnish  a  remedyorsupply  the  want  of 
proper  legislation.  Hence  the  action  of 
the  circuit  and  county  courts  of  Washing- 
ton county,  affirming  the  action  of  the 
county  authorities,  was  reversed  and  over- 
'ruled,  and  the  action  of  the  assessors  and 
board  of  supervisors  of  said  county  was 
held  to  be  altra  vires  and  void.  That  de- 
cision, doubtless,  called  theattentionof  tbe 
legislature  to  the  subject,  and  to  the  ne- 
cessity for  legislation  to  render  operative 
said  section  1,  art.  10,  of  the  constitution, 
which  provides  for  an  equal  and  uniform 
tax  upon  all  property,  to  be  provided  for 
by  law ;  and,  realizing  the  Inequality  and 
Injustice  resulting  from  a  want  of  the  need- 
ed legislation,  the  legislature  passed  the 
act  of  February  27,  1«80,  (Acts  l«79-80,  c. 
106,  p.  82,)  before  referred  to  by  which  it 
is  provided  that  it  shall  be  lawful,  and  au- 
thority Is  hereby  given  to  the  supervisors 
of  a  county,  to  levy  a  tax  on  the  road- 
way and  track,  depots,  depot  grounds  and 
lots,  station  buildings,  and  other  real  es- 
tate of  any  railroad  company  whose  road 
passes  through  such  county;  such  tax  to 
be  eqnal  to  the  tax  Imposed  upon  other 
property  for  county  and  school  purposes, 
and  based  upon  the  assessment  per  mile  of 
the  same  property  made  by  the  state  for 
Its  purposes.  By  this  statute  authority 
wasforthe  first  time  conferred  upon  coun- 
ties to  tax  the  property  of  railroad  com- 
panies within  their  limits,  and  they  were 
restricted  to  the  real  estate  of  such  com- 
panies, the  tax  to  be  on  the  basis  of  the 
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state's  assessment  forits  parposea.  It  will 
be  obvioas,  too,  that  no  authority  Is 
given  to  the  counties  to  assess  such 
property,  but  only  to  levy  the  tax;  the 
duty  uf  assessnient  in  such  cases  being  im- 
posed upon  the  board  of  public  works  as 
provided  by  the  statute  now  to  be  referred 
to. 

By  the  act  approved  March  18,  1877, 
(Acts  187e-77,  c.  156,  p.  136,)  It  is.  among 
other  things,  provided  (section  20)  that 
every  railroad  and  canal  company,  not 
axeropt  from  taxation  by  virtue  of  its 
charter,  shall  report  annually,  on  the  1st 
dayof  June,  to  the  auditor  of  public  ac- 
counts, the  estimated  value  of  its  real  and 
personal  property  of  dvery  desuription ,  as 
of  the  Ist  day  of  February  of  each  year, 
classifying  the  same  as  in  said  section  pre- 
scribed; and  also  requiring  every  such 
company  to  report,  on  or  before  the  1st 
day  of  June  of  each  year,  the  gross  and 
net  receipts  of  the  road  or  canal  fur  the  12 
months  preceding  the  1st  day  of  February 
of  each  year,  and  In  all  cases  requiring  the 
report  to  be  so  made  as  to  show  tlie  date 
onwiilch  it  is  made:  and  further  requiring 
such  reports  to  be  verified  by  the  oath  of 
the  president  or  other  proper  officer,  and 
prescribing  that  upon  tne  receipt  of  every 
sncb  report  it  shall  be  the  duty  of  the  au- 
ditor of  public  accounts  to  lay  the  same  be- 
fore the  board  of  public  works,  who  shall, 
after  80  days'  notice  previously  given  to 
the  president,  treasurer,  or  other  proper 
officer,  proceed  to  ascertain  and  assess  the 
value  of  the  property  so  reported,  upon 
the  best  and  most  reliable  Information 
that  can  be  procured,  etc.;  and  further 
providing  that  a  certified  copy  of  the  as- 
sessment thus  made  shall  be  immediately 
forwarded  by  the  secretary  of  the  board 
to  the  president  or  other  proper  officer  of 
every  railroad  or  canal  company  so  as- 
sessed, whose  duty  it  shall  be  to  pay  Into 
the  treasury  of  the  state,  within  60 
days  after  the  receipt  thereof,  the  tax 
which  may  he  imposed  thereon  by  law. 
Thus  the  state, byapproprlate  legislation, 
reserved  to  Itself  the  right  to  assess,  by 
and  through  its  board  of  public  works, 
the  property  of  all  railroad  companies 
within  her  borders,  and  required  the  tax 
so  assessed  to  be  paid  directly  into  the 
state  treasury ;  and  then  by  the  act  ap- 
proved February  557, 1880,  above  referred 
to,  authority  was  conferred  upon  the 
board  of  supervisors  of  a  county,  not  to 
assess,  but  simply  to  levy,  a  tax  on  the 
real  estate  of  railroads,  within  the  limits 
thereof,  for  county  and  school  purposes ; 
and  in  this  way  section  1,  art.  10,  of  the 
constitution,  prescribing  equal  and  uni- 
form taxation,  was  for  the  first  time  car- 
ried fully  into  effect.  Now,  the  provisions 
of  the  act  approved  March  13, 1877,  pre- 
scribing the  mode  of  assessing  the  prop- 
erty, real  and  personal,  of  railroads  for 
taxation,  and  the  act  of  February  27,1880, 
authorising  the  board  of  supervisors  of  a 
county  to  levy  a  tax,  for  county  and 
school  purposes,  on  the  real  estate  of  rail- 
roads within  sncb  county, and  on  the  basis 
of  the  state's  assessment  per  mile  of  the 
same  property  for  its  purposes,  were  in 
force  when  the  tax  in  qnestion  was  levied 
br  the  board  of  supervlson  of  Smy  tb  coun> 


ty ;  and  the  last-named  act  of  February 
27,  IStsO,  having  been  In  force  from  its  pas- 
sage, and  the  order  of  the  board  of  super- 
visors laying  the  levy  showing  on  its  face 
that  the  levy  was  based  on  the  state's  as- 
sessment, and  it  not  being  pretended  that 
the  railroad  company  had  been  subjected 
to  any  other  levy  for  county  and  school 
purposes  for  the  year  in  question,  or  that 
a  double  tax  or  tax  In  excess  of  that  upon 
other  property,  for  county  and  school  pur- 
poseu,  was  imposed,  we  fail  to  percelvfany 
principle  upon  which  the  real  estate  of  the 
railroad  company  should  be  exempted  from 
the  levy  for  county  and  school  purposes 
for  that  year. 

2.  But  it  is  contended  that  the  right  to 
levy  this  tax  was  not  acquired  until  the 
year  1881.  There  Is  no  solid  ground  upon 
which  this  contention  can  rest.  The  act 
of  Mnrch  13, 1877,  prescribing  the  manner 
of  assessing  railroad  property  for  stats 
purposes,  was  in  no  way  affected  by  the 
subsequent  act  of  February  27. 1880.  con- 
ferring autlrority  upon  the  board  of  super- 
visors of  a  county  to  levy  a  tax  for  coun- 
ty and  school  purposes  upon  the  real  es- 
tate of  any  railroad  company  within  such 
county.  We  are  bound  to  presume,  in  the 
absence  of  anything  to  the  contrary,  that 
the  board  of  public  works  regularly  made 
the  annual  assessments  of  all  railroad 
propert)'  required  of  It  by  said  act  of 
March  13, 1877,  including  that  for  the  year 
1880.  This  being  so,  on  the  passage  of  the 
act  of  February  27,  1880,  it  became  the 
duty  of  the  board  of  supervisors  to  make 
the  levy  in  question, and  not  to  have  done 
so  would  have  been  a  serious  dereliction 
of  duty,  prejudicial  to  the  rights  of  other 
tax-payers,  who  were  entitled  to  a  pro 
rata  assessment  and  levy  upon  the  real  es- 
tate of  the  railroad  company.  The  con- 
tention that  the  right  to  make  the  levy 
did  not  accrue  until  1881  Is  opposed  to 
both  the  letter  and  spirit  of  the  constitu- 
tional and  statutory  provisions  above 
referred  to.  The  board  of  supervisors  bad 
the  right  to  make  the  levy,  even  though 
the  county  levy  had  previously  been  made 
and  completed  as  to  other  subjects  of  tax- 
ation. See  Railroad  Co.  v.  Koontc,77  Va. 
698;  Shenandoah  Val.  R.  Co.  v.  Supervis- 
ors of  aark  Co.;  78  Va.  269;  and  the  very 
late  case  of  County  of  Prince  George  v. 
Railroad  Co.,  ante,  667.  These  cases.  Id 
every  essential  particular,  rule  the  case  bi 
hand. 

8.  There  is  no  merit  in  the  claim  that,  by 
virtue  of  the  decree  of  the  circuit  court  of 
the  United  States  tor  the  eastern  district 
of  Virginia,  the  Noriolk  ft  Western  Rail- 
road Company,  the  purchaser  of  the  road- 
way, property,  and  franchises  of  the  At- 
lantic, Mississippi  &  Ohio  Railroad  Com- 
pany, is  entitled  to  have  this  tax  refunded 
to  it  as  the  purchaser  and  successor  of  this 
last-named  company.  It  is  true  that  under 
operation  of  statute  (section  44,  c.  61.  Code 
1873)  by  the  sale  and  conveyance  of  the  At- 
lantic, Mississippi  &  Ohio  Railroad  to  the 
Noriolk  &  Western  Railroad  Company,  tbe 
first-named  company  was  Ipso  fkcto  dis- 
solved, and  the  purchasers  forthwith  t>e- 
came  a  C(m>oration  by  the  name  of  tbe 
Noriolk  &  Western  Railroad  Company,  as 
set  forth  In  the  conveyance,  and  that  tbe 
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■ale  and  conveyance  passed  to  the  pniv 
chaser,  not  only  the  works  and  property 
of  the  company  as  they  were  at  the  time 
of  making  the  deed  of  trust  or  mortKaKe> 
but  any,  works  which  the  company  may 
after  that  time,  and  before  the  sale,  have 
constructed,  and  all  other  property  of 
which  It  was  possessed  at  the  time  of  the 
Hale,  other  than  debts  due  to  it.  The  lan- 
guage, "other  than  debts  due  to  It,  "would 
seem  to  preclude  any  claim  of  the  Norfolk 
&  Western  Bailroad  Company  to  have  this 
tax  refunded  to  it  as  the  purchaser  of  the 
Atlantic,  Mississippi  &  Ohio  Railroad,  and 
as  the  successor  of  that  company.  More- 
over, the  Atlantic,  Mississippi  &  Ohio  Com- 
pany, and  the  purchaser  of  its  road,  now 
the  Norfolk  &  Western  Railroad  Com- 
pany, were  before  the  said  circuit  court  of 
the  United  States,  where  the  receivers  set- 
tled their  accounts  as  such  in  the  suit  of 
Duncan  and  Barlow,  SnrvlvingTrustees,  t. 
said  Atlantic,  Mississippi  &  Ohio  Railroad 
Company,  wherein  they  were  allowed,  as 
a  proper  Item  of  disbarsement,  theldentical 
snm  here  in  controversy;  and,  having  ac- 
quiesced In  such  settlement,  it  is  too  late 
now  for  the  Norfolk  &  Western  Company, 
asthesnccessor  of  the  Atlantic,  Mississippi 
ft  Ohio,  to  claim  the  right  to  have  this  tax 
refunded  to  it.  The  tax  In  question  was 
paid  before  the  purchase  by  the  Norfolk  & 
Western  Company,  so  that  the  fund  here 
involved  could  not  have  been  contem- 
plated as  embraced  in  the  purchase.  Again, 
the  decree  of  said  circuit  court,  after  charg- 
ing the  fund  in  the  hands  of  the  receivers 
with  certain  claims  enumerated  therein, 
"adjudged  and  decreed  that  the  balance 
of  the  said  proceeds  of  sale,  and  the 
funds  in  the  bands  of  the  receivers,  etc.,  be 
paid  over  to  the  Norfolk  &  Western  Rail- 
road Company,  etc.  The  tax  In  question 
was  no  part  of  the  proceeds  of  sale,  nor 
was  it  in  the  bands  of  the  receivers,  nor 
are  there  In  said  decreeany  sufficient  words 
to  pass  to  the  Norfolk  &  Western  Railroad 
Company  the  right  to  demand  and  have 
the  fund  In  qnestion,  nor  can  there  be  any 
Just  ground  whatever  for  the  claim  as- 
serted. The  tax  was  properly  levied  and 
collected  by  the  authorities  of  Smyth  coun- 
ty, and  the  board  of  supervisors  of  said 
county  rightly  disallowed  theclaim  In  ques- 
tion ;  and  it  follows  that  there  is  no  error 
in  the  Judgments  of  either  the  county  or 
circuit  courts  of  said  county ;  and  there- 
fore the  Judgment  of  the  circuit  court  of 
Smyth  county  most  be  affirmed.  Jndg- 
ment  affirmed. 


(87  V&.  E4S) 

Ottbrback  et  al.  t.  Bobrer  et  al. 

{Supreme  Comtek  Appeals  of  Virginia.  March 

19,  1891.) 

WlU«— CONSTBITOTIOK— PBaPBTCTTIB8. 

1.  Testator  devised  land,  "until  the  yoonsest 
dllld  of  all  my  said  children  shall  hare  attained 
the  age  of  21  years, "  to  a  trustee  to  apply  the  net 
proceeds  to  the  education  of  his  grutdctaildren; 
and  provided  that  *'when  the  vonngest  child  now 
and  which  shall  hereafter  be  Dom,  of  all  my  said 
ohlldren,  shall  have  reached,  or.  If  living,  would 
have  reached,  Uie  age  of  21  years, "  the  estate 
•honld  be  divided.  Held,  that  the  oiajority  of 
his  youngest  grandchild,  and  not  of  his  youngest 
ehlld,  Umlted  the  dnratioi  of  the  tmsU 


2.  The  creation  of  the  tmst  does  not  violate 
the  mle  against  perpetuities,  since  It  must  end 
within  lives  in  being  and  21  years  and  10  months 
thereafter. 

Lawis,  P.,  dissenting. 

Appeal  from  elrcnit  conrt,  Fairfax 
county.  . 

W.  Willougbby,  E.  Burke,  H.  E.  Davis, 
and  R.  W,  Moore,  for  appellants.  Butter' 
foord  dt  Page,  for  appellees. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Fairfax  county, 
rendered  on  the  26th  day  of  November, 
1889.  The  bill  was  filed  In  this  cause  on 
the  21st  day  of  January,  1890,  by  the  ap- 
pellants against  the  appellees,  the  plain- 
tiffs and  the  defendants  being  the  children 
and  grandchildren  of  Philip  Otterback, 
Sr.,  deceased.  Thesuit,  friendly  in  charac- 
ter, was  brought  to  have  a  construction 
of  the  will  of  the  said  Philip  Otterback, 
deceased,  and  for  other  stated  purposes. 
In  constming  the  said  will  the  circuit 
court  rendered  a  decree  on  the  said  26th 
day  of  November,  1889,  by  which  the  part 
of  the  said  will  known  as  the  ninth  clause 
was  given  a  construction  which  was  not 
acceptable  to  the  plaintifts,  who  appealed, 
in  which  appeal  the  defendants  have 
united.  But  counsel  appear  here  for  the 
infant  defendants,  and  insist  upon  an  af- 
firmance of  the  said  decree  as  plainly  right. 
The  ninth  clause  is  as  follows:  "Ninth.  I 
give,  devise,  and  bequeath  to  my  friend 
Levi  Burke,  of  Fairfax  county,  in  the  state 
of  Virginia,  his  heirs  and  assigns,  after  the 
death  or  marriage  of  my  wife,  whichever 
may  happen  first,  all  my  estate  in  said 
Fairfax  county,  Va.,  called  Belvoir,  more 
commonly  known  as  the  '  White  House 
Estate,'  with  all  Itsappurtenancesand  fish 
eries.  to  be  held  by  him  and  them  upon  the 
implicit  trusts  following,  and  for  no  other 
purpose,  until  the  youngest  child  of  all  ol 
my  said  children  shall  have  attained  the 
age  of  twenty-one  years;  that  is  to  say, 
the  said  trustee,  for  the  time  being,  is 
hereby  empowered  to  rent  out  the  said  es- 
tate and  fisheries  In  such  manner  as  he 
may  deem  best,  or  otherwise  to  manage 
the  said  estate  to  the  best  advantage;  to 
receive  the  rents,  issues,  income,  and  prof- 
Its  thereof ;  to  cut  down  and  remove  the 
doted  and  decayed  wood,  and  none  other, 
except  such  as  shall  be  necessary  for  the 
use  of  the  said  estate;  to  pay  all  taxes 
and  other  expenses  in  the  care,  preserva- 
tion, and  management  of  the  said  estate; 
and,  after  reserving  to  himself  a  commis- 
sion notexceeding  six  per  cent,  on  the  said 
rents,  income.  Issues,  and  profits,  for  his 
trouble  and  responsibility,  he  shall  apply 
the  residue.  In  the  first  place,  in  his  discre- 
tion, tor  the  education  of  each  and  every 
of  my  grandchildren,  now  born  and  which 
may  be  born,  until  they  shall  respectively 
attain,  the  girls  the  age  of  sixteen  years, 
and  the  boys  the  age  of  twenty-one  years; 
and,  if  there  shall  be  any  surplus  remain! 
the  same  shall  be  invested  in  some  safe 
stock, bearing  interest,  to  accumulate  dur- 
ing the  said  trust.  And  when  the  young- 
est child  now  and  which  shall  hereafter  be 
bom,  of  all  my  said  children,  shall  have 
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reached,  or,  U  living,  ■would  have  reached, 
the  BKe  of  twenty-one  years,  I  direct  that 
the  said  trustee  and  bis  assigus  shall  sell 
the  said  estate  and  fisheries,  with  all  the 
appartenances,  at  public  vendue,  and  re- 
ceive the  proceeds,  and  divide  the  same, 
together  with  the  stocks  and  accumula- 
tions aforesaid,  among  such  of  my  chil- 
dren as  may  then  be  living,  and  the  de- 
scendants of  those  who  may  have  died, 
(they  taking  a  parent's  part.)  And,  tor 
the  purpose  of  keeping  the  said  trust  in 
active  exitttence,  I  hereby  empower'  the 
said  Levi  Burke,  by  will  or  deed,  to  ap- 
point and  create  a  new  trustee,  or  new 
trustees,  to  execute  the  same;  and,  in  de- 
fault thereof,  I  deplre  the  court  having 
chancery  jurisdiction  in  said  county,  ou 
the  applicatlou  of  any  of  the  parties  inter- 
ested therein,  to  appoint  a  trustee  or  trus- 
tees to  execute  the  said  truiits. " 

Philip  Otterback,  the  testator,  died  In 
1868.  leaving  a  very  large  estate  Situated 
in  Virginia,  and  in  the  District  of  Colum- 
bia, there  being  three  large  tracts  of  liind 
in  Virginia.  The  widow  died  in  1885,  not 
having  remarried.  There  are  grandchil- 
dren now  living  under  21  years  of  age,  the 
youngest  being  8  years  of  age.  At  the 
date  of  the  will,  in  1854,  and  at  the  time  of 
the  testator's  death,  there  were  4  children 
under  21  years  of  age.  All  the  residue  of 
the  estate,  except  that  mentioned  and  de- 
vised un<ler  the  ninth  clause,  was  to  be 
sold  at  the  death  of  the  widow.  The  cir- 
cuit court,  in  the  decree  rendered  on  the 
26th  day  of  November,  1889,  and  appealed 
from  here,  provided  "that  the  tract  of  land 
known  as  'Bel  voir' or 'White  House' is 
and  shall  remain  subject  to  the  trusts  es- 
tablished and  expressed  in  and  by  the 
ninth  clause  of  the  will  and  testament  of 
Philip  Otterback,  deceased,  until  the 
youngest  grandchild  of  the  said  testator, 
now  or  hereafter  to  be  bom,  shall  reach, 
or.  If  living,  would  have  reached,  the  age 
of  twenty-one  years;  and,  should  it  at 
any  time  be  made  to  appear  that  it  will 
be  tor  the  best  interests  of  those  con- 
cerned under  the  will  of  Philip  Otterback, 
deceased,  that  the  Bel  voir  estate  should  be 
sold,  an  application  looking  to  that  end 
■will  be  entertained." 

The  first  error  assigned  here  Is  that  the 
court  erred  in  its  decree  aforesaid  in  hold- 
ing that  the  Belvoir  estate,  devised  to  a 
trustee  In  the  ninth  clause,  should  remain 
subject  to  the  said  trusts  until  the  young- 
est grandchild  of  the  said  testator, now  or 
hereafter  to  be  born,  shall  reach,  or,  it  liv- 
ing, would  have  reached,  the  age  of  21 
years;  whereas,  by  the  said  ninth  clause, 
the  said  trusts  attached  to  the  said  estate 
only  until  the  youngest  child  should  be- 
come of  age,  etc.  Upon  this  question  we 
have  only  to  look  to  the  terms  of  the  will 
itself  to  discover  the  Intent  of  the  testa- 
tor,  and  if  that  be  clear,  and  be  in  viola- 
tion of  no  rule  of  law,  then  we  must  fol- 
low that  intention.  The  language  of  the 
will  is,  "until  the  youngest  child  of  all  of 
my  said  children  shall  have  attained  the 
age  of  twenty-one  years."  And  again: 
"And  'When  the  youngest  child  now  and 
which  shall  hereafter  be  bom  of  all  my 
said  children"  shall  attain  21  years, etc.; 


and,  finally,  the  ninth  clause  provides  that 
as  to  the  distribution  the  proceeds  shall 
be  divided  "among  such  of  my  children  as 
may  then  be  living,  and  the  descendants 
ot  such  &B  may  have  died."  What  does  the 
testator  mean  by  the  "youngest  child  of 
my  said  children?"  What  is  a  "child  ot  a 
child,  "as  to  the  testator?  When  he  speaks 
of  the  dIstrit)utIou  ot  the  proceeds  of  this 
estate  he  speaks  ot  children,  and  he  calls 
them  children.  When  he  speaks  of  a  "child 
ot  all  of  my  children, "  does  he  mean  the 
same  thing,  or  does  he  mean  what  the 
words  imply?  What  Is  a"  child  ot  a  child?" 
When  a  father  speaks  ot  the  youngest 
child  of  his  child,  or  the  youngest  child  ot 
all  of  his  children,  he  can  mean  nothing 
else  but  his  grandchild.  What  does  "grand- 
child" mean?  Webster  says  "grandchild" 
means  a  son's  or  daughter's  child.  It  be 
wished  to  speak  ot  bis  youngpst  child, 
would  not  be  say  "my  youngest  child?" 
It  he  did,  would  there  be  the  slightest  am- 
biguity in  such  an  expression?  The  ex- 
pression, "the  youngest  of  all  my  chil- 
dren," would  mean  his  youngest  child; 
but  the  expression,  "  the  youngest  child  ot 
all  my  said  children,"  means  obviously  his 
youngest  grandchild.  This  is  the  plain 
significance  ot  the  words  used.  But  when 
the  whole  will  is  considered,  and  we  bear 
in  mind  that  his  large  and  valuable  estate 
bad  been  divided  out  among  his  children, 
and  that  the  main — Indeed,  only — object 
of  the  ninth  clause  was  to  provide  for  the 
education  of  bis  grandchildren,  as  is  clear- 
ly expressed,  and  that  this  property  so  set 
apart  in  the  ninth  clause  was  but  a  smalt 
part  ot  his  estate.  I  think  it  is  tree  from 
doubt  that  the  reference  is  to  bis  grand- 
children. 

But  it  is  further  urged  that  this  provis- 
ion, so  construed  to  apply  to  grandchil- 
dren, Is  obnoxious  to  the  rule  of  law 
against  perpetuities.  In  t^is  we  do  not 
concur.  The  testator  was  evidently  not 
inopa  conailli.  This  is  evident  from  the  ar- 
tistic structure  of  theinstrument,  and  coun- 
sel's name  appended  to  the  will  is  not  un- 
known to  the  profession.  The  will,  espe- 
cially this  clause,  is  in  its  structui-e  clear 
and  tlnished.  The  testator  has  not  gone 
further  than  the  law  allowed  In  his  limita- 
tions, but  during  the  lives  in  being,  and  the 
utmost  period  of  gestation,  and  21  years 
thereafter.  This  estate  must  vest  within 
tills  period.  Therecan  be  no  child  born  to 
any  of  his  children  who  would  not  fulfill 
the  conditions  within  the  prescribed  peri- 
od. This  Is  allowed  by  the  law,  and  is  in 
violation  of  no  rule  thereof,  and  so  It  Is 
good.  The  argument  that  the  property 
must  waste  in  all  this  time  is  of  no  force 
in  the  consideration  ot  this  question.  The 
courts  may  be  Invoked  to  conserve  all  the. 
interests  Involved,  and  the  circuit  court  in 
this  case  has  not  decided  against  any  ap- 
plication to  that  end,  but  has,  indeed,  as 
we  have  seen,  expressly  reserved  to  the 
parties  the  right  to  apply  for  sucb  reli^ 
whenever  required.  We  arc  of  opinion 
that  there  is  no  error  in  the  decree  ap- 
pealed from,  and  the  same  must  be  af- 
firmed. 

Lbwib,  P.,  dissenting. 
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WlLKINBON   V. 


Mebrim.  et  al. 


(Swpretne  Court  of  Appeals  qf  Virgtmla.   Uaroli 
1771891.) 

HOMSSTEAO — ^OEATH.OV  FaHILT. 

Under  Const  Va.  art  11,  {  5,  providing 
that  the  general  assembly  shall  prescribe  in  what 
manner  and  upon  what  condltiona  the  head  of  a 
family  shall  set  apart  and  "hold  for  himself  and 
family  a  homestead,  the  homestead  exemption 
Is  intended  for  the  benefit  both  of  the  house- 
holder and  bis  family,  and  after  it  has  been  set 
apart  is  not  determined  by  the  death  of  the  lat- 
ter. Overruling  Calhoun  r.  Williams,  83  Urat 
18.    Lewis,  P.,  dissenting. 

F.  L.  Smith,  for  appellant.  John  U. 
Johnson,  for  appellees. 

Lact,  J.  This  Is  an  appeal  from  a  de- 
cree o(  tlie  circuit  court  ol  Alexandria  city, 
rendered  on  the  29th  day  of  March,  1889. 
The  case  is  as  follows:  Tbeappellant  was 
a  householder,  in  the  city  of  Alexandria, 
who  being  indebted  in  May,  1883,  in  a  suit 
in  a  court  of  competent  Jurisdiction,  bad 
bad  set  apart  to  him  as  a  homestead  the 
bouse  and  lot  situated  In  the  said  city, 
where  be  resided,  and  which  said  bouse 
and  lot  is  In  controversy  here.  At  tbU 
time  the  family  of  the  said  householder 
consisted  of  himself  and  bis  little  grand- 
son, a  boy  of  tender  years,  being  nine  or 
ten  years  of  age,  and  a  son  who  was  of 
age,  and  worked  out  on  bis  own  account, 
but  received  occasional  aid,  as  need  re- 
quired, from  his  said  father.  In  1884  the 
appellee  John  M.  Gruslow,  one  ol  his  cred- 
itors, to  whom  he  owed  about  f200,  en- 
ticed the  child  with  him  down  the  Poto- 
mac river  on  an  excursion  with  an  order 
known  as  the  "Red  Men,"  and  on  the  re- 
tain to  thecltyat  night  thechild  wasmys- 
terlouly  drowned,  and  his  body  recovered 
from  the  river  some  days  afterwards.  No 
account  and  no  report  of  this  wan  made 
by  Gruslow  to  the  child's  mother,  who  did 
not  live  with  the  grandfather,  nor  to  the 
grandfather,  the  appellant;  and  the 
mother  knew  nothing  of  the  little  boy's 
death  until  his  body  wasfoundlnthe  river. 
The  boy's  grandtatber  did  not  know  of 
the  death,  nor  of  the  whereabouts  of  the 
child,  for  a  day  or  two  afterwards,  when 
be  "was  running  around,  and  did  not 
know  where  be  was,"  as  he  says,  until  be 
beard  at  the  house  of  the  witness  Quinn 
that  the  appellee  Gruslow  had  been  there 
bragging  that  the  child  was  out  of  the 
way;  saying:  "The  old  rascal  is  gone  up 
now.  He  can't  claim  the  homestead  now. 
Johnny  Is  gone.  He  was  drowned  last 
Digbt. "  Tbathehad  taken  the  child  down 
there,  and  played  around  the  grounds  with 
bim,  and  bought  him  some  things,  and 
was  BO  drunk  coming  home  that  he 
could  not  notice  him  coming  home  on  the 
boat;  that  he  was  too  drunk  to  notice 
talm.  The  grandfather  then  hurried  to  the 
mother,  who  went  to  the  river,  and  then 
to  Gruslow's  bouse,  and  begged  to  see 
bim,  but  was  refused  an  audience  by  Grus- 
low, who  said  bis  wife  would  not  let  bim 
come  out.  The  evidence  shows  that,  on 
the  day  when  the  boy  was  enticed  away, 
he  had  gone  to  his  mother's  to  assist  "her 
about  making  a  'siuve.  That  Gruslow 
filled  the  child's  mind  with  excitement,  by 


vivid  descriptions  of  the  pleasures  In  an- 
ticipatiun,  and  promised  his  mother  to 
take  especial  care  of  bim,  and  carried 
bim,  against  bis  grandfather's  wishes  and 
without  his  consent.  That  when  Grus- 
low, who  was  a  creditor  in  the  small 
amount  named,  found  that  the  property 
In  question  bad  been  set  apart  as  a  home- 
stead to  the  appellant,  and  that  the  pay- 
ment of  bis  debt  was  thus  postponed, 
be  became  greatly  enraged,  and  abused 
the  appellant  often  and  violently,  and  beat 
bim  severely;  and  often  said  that  but  for 
the  boy  the  grandfather  would  have  no 
family,  and  be  would  lose  bis  right  of 
homestead ;  and  threatened  on  the  day  he 
beat  the  old  grandfather  to  kill  the  child. 
applying  to  the  unoffending  olistacle  to 
the  fulfillment  uf  his  desire  to  collect  bis 
debt  the  vilest  epithets.  That  he  subse- 
quently sought  the  mother,  and  offered 
money  to  her  for  the  possession  of  the 
child.  Falling  in  this,  he  got  possession 
temporarily  of  the  boy  in  the  manner  and 
with  the  result  stated.  The  child  being 
thus  disposed  of,  and  the  way  believed  to 
be  clear,  the  liill  was  filed  setting  forth  the 
setting  apart  of  the  homestead  to  the  de- 
fendant, and  the  subsequent  death  of  the 
only  other  member  of  bis  family  besides 
bimseir,  and  praying  for  a  sale  of  the 
homestead.  The  defendant  demurred  to 
the  bill,  but  the  court  overruled  the  de- 
murrer, and  he  answered  in  the  manner  as 
detailed  above. 

The  cause  was  referred  to  a  commis- 
sioner for  examination,  and  reports  and 
depositions  were  taken,  and  the  commis- 
sioner returned  the  depositions,  and  report- 
ed that,  in  bis  opinion,  the  defendant  was 
not  entitled  to  claim  his  honiestpad  in  the 
real  estate  in  the  bill  mentioned,  because 
he  was  not  a  householder  and  head  of  a 
family.  At  the  hearing  the  circuit  court 
overruled  all  exceptions  to  the  commis- 
sioner's report,  conflrmed  the  same  in  all 
respects,  and  decreed  the  sale  of  the  home- 
stead ;  from  which  decree  the  said  appel- 
lant, Wilkinson,  appealed  to  this  court. 

The  only  question  we  are  called  upon  to 
decide  Is  whether  this  homestead  exemp- 
tion, which  had  In  due  form  of  law  been 
set  apart  to  this  householder,  was  ended 
and  determined  b.y  the  death  of  his  little 
grandson.  To  determine  this  question, 
which  is  of  first  Impression  in  this  court, 
we  will  consider  the  question  flrst  in  the 
light  of  the  constitutional  provision, 
which  secures  a  homestead  exemption  to 
every  householder  or  head  of  a  family. 
Section  1,  art.  11,  of  the  constitution  of 
Virginia,  provides  that  "every  house- 
holder or  bend  of  a  family  shall  be  enti- 
tled," etc.,  to  this  homestead  exemption. 
Section  6  provides  that  the  general  as- 
sembly shall  prescribe  the  manner  and  on 
what  conditions  the  said  householder  or 
head  of  a  family  shall  set  apart  and  hold 
for  himself  and  family  the  homestead  ex- 
emption, etc. :  bntthat  this  section  shall 
not  be  construed  as  authorizing  the  gen- 
eral assembly  to  defeat  or  impair  the  ben- 
efits intended  to  be  conferred  by  the  pro- 
visions o(  this  article.  And  section  7  pro- 
vides that  "the  provisions  of  this  article 
shall  be  construed  liberally,  to  the  end 
that  all  the  intents  thereof  may  be  fully 
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And  perfectly  carried  oot. "  We  have  said 
that  tbiR  la  a  question  whether  the  home- 
stead, havinK  been  set  apart  In  due  course 
to  a  householder,  is  determined  by  the 
death  of  all  the  members  of  his  family  ex- 
cept himself,  and  that  it  is,  as  such,  of  first 
Impression  in  thiscourt.  In  thecaseofl'al- 
houn  y.  Vllliams,  82  Orat.  IK,  the  question 
\Ya«  whether  an  unmarried  man,  who  had 
no  family,  was  entitled  to  have  the  home- 
stead  set  apart  to  him.    Lindsay  v.  Mur. 

Ehy,  76  Va.  428.  was  as  to  the  rlRht  of  a 
ouseholder,  who  had  removed  from  the 
state,  to  hold  the  property  set  apart  as 
a  homestead:  and  it  was  decided  that  the 
provision  was  Intended  to  apply  to,  and 
did  apply  only  to,  citizens  of  this  state. 
In  Cloud  Co.  V.  Repass.  28  Orat.  784.  it 
was  held  that,  where  a  conveyance  was 
set  aside  as  fraudulent,  the  {grantor  could 
claim  the  homestead  exemption,  as  against 
creditors,  in  the  land,  or  in  the  proceeds 
in  the  sale  thereof;  and  so  in  Boynton  v. 
McNeul,  .SI  Grat.  459;  Marshall  v.  Sears, 
79  Va.  49;  Hatcher  v.  Crews,  83  Va.  871, 
6  S.  E.  Rep.  221.  In  the  case  of  Kennerly  v. 
Swartz.  83  Va.  704,  3  S.  E.  Rep.  348,  It  was 
held  that,  when  a -Judgment  had  become  a 
lien  on  the  land  before  the  owner  was  en- 
titled to  a  homestead,  such  lien  was  a  secu- 
rity, within  the  mennins  of  the  third  section 
of  article  11  of  the  constitution,  and  whs 
paramount  to  theclalmof  homestead  sub- 
sequently made.  Scott  v.  Cheatham.  78 
Va.  K2,  was  concerning  the  waiver  of  the 
homestead,  and  the  proper  onler  in  which 
Hens  should  tie  satiHfled.  when  there  was  a 
waiver  as  to  some  creditors  and  not  as  to 
others.  See,  also.  Strange  v.  Strange,  76 
Va.240.  Barker  v.Jenklns,«4Va.S!>5,6S.  E. 
Rep.  439.  was  a  case  where  the  husband  at 
bio  decease  left  no  debts,  and  the  widow 
claimed*  as  against  the  heirs,  to  hold  the 
whole  estate,  as  against  them,  under  the 
homestead  claimed  by  the  husband  in  bis 
life-time,  and  this  In  ti  suit  for  partition.  It 
was  held  that,  as  there  were  no  debts, 
the  exemption  ceased  altogether  at  the 
death    of   the   huHband,  and    the   estate 

gassed  by  the  statute  of  descents  to  the 
eirs,  subject  to  the  widow's  right  of 
dower:  citing  Helm  v.  Helm,  80  Orat.  404, 
in  which  it  was  held  that  thewidowcould 
only  assert  the  claim  of  homestead  against 
the  creditors  of  the  husband,  and  not 
against  the  heirs.  There  are  other  decis- 
ions of  this  court  on  the  subject,  but  none 
of  them  are  upon  precisely  this  question, 
and  it  Is  notnecessary  to  furthercitethem. 
The  question  here  is  whether  the  home- 
stead exemption  provided  by  the  constitu- 
tion of  the  state  is  intended  by  that  iu- 
strument  for  the  householder  and  his 
family,  or  exclusively  fur  the  family  other 
than  niraseir.  The  fifth  section  of  article 
11  of  the  constitution,  mentioned  above, 
provides  that  the  general  assembly  shall, 
at  its  first  session,  under  this  constitu- 
tion, prescribe  in  what  manner  and  upon 
what  conditions  the  bonseholder  or  head 
of  a  family  shall  thereafter  set  apart  and 
hold,  for  himself  and  family,  a  homestead 
out  of  any  property  hereby  exempted,  and 
may  in  its  discretion  determine  In  what 
manner  and  on  what  conditions  he  may 
thereafter  hold  for  himself  and  family  such 
personal  property  as  he  may  have,  and 


coming  within  the  exemption  bereby 
made.  It  is  evident  ttiat  the  framera  ot 
that  Instrument  intended  that  when  a  per- 
son was  once  entitled  to  Oe  placed  in  the 
attitude  of  a  householder  or  bead  of  a 
family,  and  had  his  homestead  exemption 
set  apart  for  him,  that  It  was  so  set  apart 
for  the  benefit  of.himself  as  well  as  of  his 
family  other  than  himself.  These  are 
plain  provisions ;  the  householder  ur  head 
of  a  family  is  hlmseU  a  part  of  the  family. 
The  exemption  is,  however,  not  only  for 
the  benefit  of  the  family,  but  for  hi'i  benefit 
also.  Having  been  set  apart  for  his  bene- 
fit, and  also  for  the  benefit  of  his  family,  it 
would  be  an  llllberai  construction  of  this 

Rrovlnion  of  theconstltutlon  to  hold  that, 
he  survived  the  other  members  of  bis 
family,  this  provision  would  no  longer 
shield  him  against  his  creditors,  but  cease 
and  determin'e,'and  at  the  end  of  a  long 
life  It  may  be  devoted  to  his  family:  that 
he  should  be  uncovered  and  exposed  to 
the  creditors  and  the  debts  which  bad 
been  accumulating  during  the  years  that 
he  had  been  devoting  his  life  and  his  prop- 
erty to  the  maintenance  of  his  family. 
This  humane  provision,  which  this  court 
has  so  often  declared  to  be  a  shield,  would 
be  thus  forged  Intoa  sword, suspended  for 
a  time  over  his  bead  by  a  thread  as  slender 
as  the  tenure  of  life  of  a  little  child,  whose 
life  would  be  the  sole  barrier  to  the  cred- 
itor whose  Interests  it  interrupted,  and 
when  this  slender  thread  was  cut  by  dis- 
ease or  by  an  nnsciupulons  murder,  as  it 
may  have  been  In  this  case,  asword  which. 
descending,  would  destroy  and  not  pro- 
tect. If  we  are  to  construe  this  constitu- 
tional provision  liberally,  so  that  all  the 
interests  thereof  may  be  fully  and  perfect- 
ly carried  out,  we  must  not  disregard  the 
benefits  provided  for  the  householder, 
and  consider  onl.v  the  benefits  provided 
for  the  other  members  of  his  family.  It 
appears  to  us  to  be  the  Just  and  proper 
construction  of  this  provision  '  to  hold 
that,  having  once  been  established  by 
law,  the  homestead  exemption  continues 
at  least  as  long  as  the  householder  shall 
continue  to  live  and  occupy  the  domicile 
provided  for  the  benefit  of  himself  and  his 
family.  To  hold  otherwise  would  lie  to 
hold  that  the  constitutional  provision  for 
his  benefit  was  of  no  effect,  but  exclusively 
for  the  benefit  of  the  other  members  of  bis 
tam*ly.  We  are  not  unmindful  tbut  this 
reasoning  is  not  fully  In  accord  with  some 
of  the  views  expressed  In  Gaboon  v.  Will- 
iams, supra;  not  such,  however,  aa  were 
necessary  to  the  decision  of  the  question 
at  issue  In  that  case,  but,  so  far  as  that 
case  is  In  opposition  to  the  yiews  herein, 
we  cannot  cive  it  our  sanction,  and  it  is 
overruled. 

We  have  been  referred  to  numerous  de- 
cisions of  other  states,  to  some  of  which 
we  will  refer.  In  Massachusetts  a  house- 
holder does  not  lose  the  right  ot  bome- 
stead  by  the  death  of  bis  wife  and  depart- 
ure of  his  children  who  have  arrived  at 
maturity,  or  by  divorce,  as  he  may  adopt 
other  persons  as  members  of  his  family. 
Sllloway  V.  Brown,  12  Allen,  34;  Doyle  v. 
Coburn,  6  Allen,  71 ;  Barney  v.  Leeds.  51  N. 
H.  253;  Myers  V.  Ford,  22  Wis.  139;  Whalen 
V.  Cad  man,  11  Iowa,  226;  Parsons  v.  LJv- 
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iDgston.  Id.  IM;   Stewart  v.  Brtuid,  2S 
Iowa,  477. 

I'lion  the  qneHtloa  whether  the  home- 
stend  rlcbt  had  been  or  could  be  extln- 
Euished  by  the  various  acts  of  the  parties 
holding  that  estate,  Dbwey,  J.,  said  in 
Doyle  V.  Coburn,  supra:  "Nor  did  the 
separation  of  buHband  and 'wife,  as  shown 
by  her  withdrawal  in  ISBl,  taking  with 
her  the  child,  defeat  the  homestead  estate. 
The  defendant  has  personally  occupied 
the  same  as  his  place  of  residence  up  to  the 
preKent  time.  He  acquired  his  homestead 
as  a  Miousehiilder  having  a  family.'  It  is 
not  necessarily  lost  by  the  death  or  ab- 
sence of  his  wife  and  children.  Others 
may  be  adopted  as  members  of  his  house- 
hold and  his  homestead  retain  its  esi(<t- 
ence. "  And  so  say  we  in  this  case.  The 
householder  had  acquired  this  homestead 
an  a  head  of  a  family ;  his  son  is  absent  at 
work;  his  little  grandchild  has  died,  it 
may  be  criminality  destroyed  by  a  design- 
ing creditor;  he  still  occupies  the  home- 
stead ppi-Konally  as  a  residence,  and  his 
homestead  retains  its  existence.  This  de- 
fendant's son  may  return  to  the  paternal 
roof,  or  others  niuy  be  brought  there,  and 
his  homestead  will  continue  at  least  as 
long  as  it  is  his  residence.  In  the  case  of 
Wood  V.  Wheeler.  7  Tex.  13,  It  was  held 
that  a  homestead,  once  set  apart  to  a 
taousehoider  and  head  of  a  family,  the 
death  of  the  wife  without  issue  did  not 
destroy  the  homestead  right;  it  was  still 
bis  homestead  as  long  as  it  was  his  place 
of  residence.  See,  also,  Taylor  v.  Boul 
ware,  17  Tex.  77;  Smyth,  Homest.  §§  IM, 
152.  307.  317.  834.  and  cases  cited.  The 
late  case  of  Blose  v.  Bear,  ante,  294,  (re- 
cently decided  In  this  court,)  was  a  case 
of  a  householder  who  had  abandoned  his 
residence  upon  the  homestead,  and  In  the 
state,  and  moved  to  another  state,  and  is 
not  in  conflict  with  these  views.  For  the 
foregoing  reasons  we  are  of  opinion  that 
tbedecreeof  thecircuit  court  ol  Alexandria 
City  appealed  from  here  is  erroneous,  and 
the  same  must  be  reversed  and  annulled, 
and  such  decree  rendei-ed  here  as  the  said 
circuit  court  should  have  rendered,  and 
the  demurrer  to  the  bill  sustained, and  the 
bill  dismissed. 

Lewis.  P.,  dissenting.  • 


(88  Os.  686)  

Central  Railroad  &  Banking  Co.  t. 

iSKELLIE  et  al. 
(Supreme  Court  of  Oeorgia.    Feb.  23, 1891.) 

Cabbisrs  or  (Jooos — Sbipmsnts — Failubb  to  De- 
liver— Ktidence — Damaoes. 
1.  In  sn  action  against  a  carrier  for  damages 
tor  failure  to  deliver  peaches  in  time,  whereby 
they  were  damaged,  plaintiffs  alleged  that  de- 
fendant contracted  to  deliver  the  peaches  in  New 
Torli,  which  was  denied  by  defendant,  which 
claimed  that  its  agreement  was  to  deliver  to  a 
connecting  line,  and  the  evidence  was  oonflicting. 
The  court  instructed  that  if  there  was  no  con- 
tract defendant's  liabllitr  would  depend  on  the 
common  law,  and  it  would  be  liable  if,  by  reason 
of  nnreosonable  delay  in  forwarding  the  peaches, 
they  reached  New  York  in  a  damaged  condition. 
Heed,  that  the  instruction  was  erroneous,  since, 
In  the  absence  of  a  contract  to  deliver  in  New 
Yor^  defendant  would  only  be  liable  for  failure 
to  deliver  in  good  condition  and  within  a  reason- 
able time  to  the  connecting  carrier. 


5.  The  testimony  of  a  plalntUt  as  to  bis  expe- 
rience In  shipping  peaches,  and  that  he  found  it 
better  to  ship  to  New  York  by  steamer,  is  admis- 
sible as  tending  to  prove  that  the  contract  with 
defendant  was,  as  claimed  by  plaiutifts,  for  a 
thorough  shipment  by  steamer. 

8.  Statements  of  defendant's  agent,  made 
after  the  shipment,  in  reply  to  plaintiffs'  request 
for  defendant's  reason  for  not  complying  with  the 
alleged  contract,  are  admissible  on  behalf  ol 
plaintiffs. 

4.  Where  such  statements  have  been  bronght 
out  by  defendant's  interrogatories  to  the  agent, 
plaintiffs  may  testify  in  regard  to  them  in  rebut- 
tal and  for  the  purpose  of  impeaching  the  agent. 

6.  The  market  price  of  peaches  in  New  York 
at  a  certain  time  may  be  proved  by  the  testimony 
of  a  shipper  living  at  a  distance,  whose  only 
knowledge  is  derived  from  quotations  and  remit- 
tances received  by  him.  Bwab  evidence  is  not 
incompetent  as  hearsay. 

6.  In  an  action  against  a  common  carrier 
for  breach  of  a  contract  to  deliver  goods  the  dam- 
ages recoverable  include  the  profits  that  would 
have  been  made  by  plaintUEs  if  the  delivery  had 
been  made. 

Errorfrom  citycourtof  Macou;  Harris. 
Judge. 

R.  F.  Lyon,  tor  plaintiffs  In  error.  Rosa 
&  Aadersoa,  for  defendant  in  error. 

Simmons,  J.  Skellie,  Lowe,  and  Everett 
sued  the  railroad  company  for  damages. 
They  alleged  in  tlielrpetition,inHulistauce, 
that  they  made  a  contract  with  the  rail- 
road company  to  ship  a  car  load  of 
peaches  from  Summerfield,  on  the  line  of 
defendant's  road,  to  Savannah,  Ua.,  and 
thence  by  steamer  to  New  York;  that  the 
railroad  company  sent  a  car  from  Macon 
to  Suinnierfleld  on  Saturday,  and  they 
were  to  load  it  with  peaches  by  Monday 
afternoon  at  4  o'clock,  when  the  through 
freight  which  passed  Summerfield  on  its 
way  to  Sa  vannah  at  that  hour  was  to  stop, 
take  up  the  car,  and  carry  it  to  Savannali 
In  time  for  the  next  day's  steamer  to  New 
York ;  that  the  ear  was  loaded  by  the  hour 
agreed  upon,  but  the  defendant  failed  to 
stop  its  train  and  take  said  ^ar  to  Sa- 
vannah, as  It  had  agreed  to  do;  that  they 
soon  thereafter  notified  the  agent  of  the 
defendant  In  Macon  of  the  failure  of  the 
through  freight  to  take  up  said  car,  and 
also  notified  him  that  the  peaches  would 
thereafter  be  at  the  risk  of  the  company; 
that  the  agent  of  the  defendant  then 
agreed  to  shipsaldcarby  rail  to  New  York, 
and  promised  that  it  would  arrive  there 
by  rail  as  early  as  it  would  have  done  if  it 
had  been  carried  to  Savannah  and  thence 
to  New  York  by  steamer.  This  they  con- 
sented to,  but  informed  the  agent  that  it. 
would  be  at  thecampany'srisk;  that  they 
would  not  release  it  from  any  damage 
which  they  might  sustain  by  reason  of  its 
non-compliance  with  the  original  con- 
tract. They  further  alleged  that  if  the 
company  had  coin  piled  with  the  original 
contract  the  peaches  would  have  arrived 
In  New  York  on  Thursday,  the  27th  of 
June,  and  that  on  that  day  said  peaches 
were  worth  in  that  market  from  f5.50  to 
fB  per  bushel;  that  instead  of  the  peaches 
arriving  on  Thursday,  the  27tb,  as  prom- 
ised by  the  agent,  on  account  of  the  negli- 
gent delays  of  the  company  and  its  agents 
they  did  not  arrive  until  Saturday,  the 
29th,  too  late  to  be  placed  on  the  market 
of  that  day;  that  on  account  ofsaldnegli- 
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gent  delays  tbe  peacbes  were  badly  dam- 
aged, and  were  not  worth  mora  than  $1.80 
per  bushel;  that  on  account  of  this  dam- 
age to  tbe  peacbes,  caused  by  tbe  neg- 
ligence of  tbe  company,  the  plaintiffs  were 
damaged  f914.60.  The  defendant  denied 
that  it  made  any  contract  with  the  plain- 
tiffs to  shiptliocar-load  of  peaches  to  New 
Yorlj ;  that  Its  only  contract  was  to  fur- 
nish them  a  car,  and  carry  It  to  Snmmer- 
fleld ;  that  nothing  was  said  by  the  plain- 
tiffs as  to  where  tbe  carwas  to  go  or  when 
it  was  to  go.  It  also  denied  that  it  made 
any  contract  or  agreement  with  them  to 
forward  tbe  car  by  all-rail  route  from  Sum- 
merfield  to  New  York,  bat  only  agreed 
to  forward  it  to  Atlanta,  tbe  terminus  of 
its  road.  Both  sides  sustained  their  alle- 
gations by  testimony,  and  tbe  evidence 
was  conflicting  on  every  material  point. 

1.  Upon  this  state  of  tbe  pleadings  and 
evidence  the  court,  at  the  request  of  coun- 
sel for  plaintiffs,  instructed  tbe  Jury  that 
"if  tbe  jury  should  find  that  there  was  no 
contract  upon  tbe  subject  of  these  peaches, 
then  the  liability  of  the  defendant  would 
depend  upon  the  common  law,  which  is  to 
forward  all  freight  within  a  reasonable 
time  and  without  unreasonable  delay, 
and,  on  failure  to  do  that,  then  the  liabil- 
ity would  be  as  stated  by  counsel,— that 
is,  the  difference  between  tbe  price  of  the 
peaches  in  a  damagol  condition  and  the 
price  which  they  would  have  brought  if 
there  bud  been  no  unreasonable  delay,  and 
if  they  had  been  sold  upon  that  day;  that 
would  be  the  difference."  The  main  ques- 
tion in  this  case,  as  we  have  shown  by 
our  statement  of  the  pleadings,  was 
whether  a  through  contract  of  shipment 
had  been  made  between  the  parties  or 
not;  the  one  party  claiming  that  they  bad 
made  such  a  contract,  and  the  other  deny- 
ing it.  This  charge,  therefore,  took  the 
consideration  of  that  question  from  the 
Jory,  and  Instructed  them,  in  substance, 
whether  a  through  contract  had  been 
made  or  not,  that  the  railroad  company 
was  liable  under  the  common  law  if  it 
failed  to  ship  these  peaches  to  New  York 
within  a  reasonable  time.  We  do  not  un- 
deratand  the  law  to  be  as  stated  by  the 
trial  Judge.  If  there  was  no  contract  for 
delivery  of  the  goods  in  the  city  of  New 
York,  as  claimed  by  the  railroad  com- 
pany, then  this  common-law  liability 
would  be  to  deliver  the  peaches  in  good  or- 
der at  either  of  Its  termini  to  the  connect- 
ing carrier  within  a  reasonable  time.  It 
could  deliver  them  either  at  Savannah  to 
tbe  Ocean  Steam-Ship  Company,  or  at 
Atlanta  to  a  connecting  railroad  com- 
pany; and  If  It  delivered  them  at  either 
place  in  good  order,  and  In  doe  time,  then 
Its  liability  ceased.  It,  however,  there 
was  a  contract  by  the  railroad  company 
to  deliver  the  peacbes  in  New  York,  and 
It  failed  to  do  so  within  a  reasonable  time, 
and  the  peaches  were  damaged  thereby, 
the  shippers  would  be  entitled  to  recover 
such  damages  as  they  sastained  from  the 
unreasonable  delay;  and  this  would  be 
true  whether  the  shipment  was  toJ>e  made 
by  way  of  Savannah  or  by  way  of  Atlan- 
ta. We  think,  therefore,  that  the  excep- 
tion made  to  the  charge  in  the  thirteenth 
ground,  as  above  set  out,  was  well  taken. 


and  entitles  the  plaintllT  In  error  to  a  new 
trial,  because  tbe  main  Issue  made  by  the 
pleadings  was  taken  from  the  jury  by  this 
charge. 

2.  As  to  the  admiBsibility  of  certain  evi- 
dence which  was  objected  to  l>efore  tbe 
trial  court  and  admitted.  It  is  perhaps 
necessary  for  as  to  express  an  opinion,  as 
doubtless  tbe  same  evidence  will  be  offered 
on  tbe  next  trial.  We  do  not  think  it  wAs 
error  to  admit  the  evidence  of  Everett, 
wherein  he  stated  what  experience  be  bad 
had  in  shipping  peaches,  which  is  com- 
plained of  in  the  flret  ground  of  tbe  mo- 
tion. That  evidence  would  likely  throw 
light  upon  the  question  whether  he  made 
the  contract  with  the  agent  of  the  com- 
pany to  ship  the  peaches  by  way  of  Savan- 
nah and  thence  by  the  steamer,  because  be 
testified  that  experience'taught  biro  that 
that  was  a  better  way  of  shipping  peaches 
than  by  all-rail  route,  as  they  were  not 
jostled  or  Jolted  BO  much.  Everett  Insist- 
ing In  his  testimony  that  he  made  tbe  con- 
tract to  ship  by  steamer,  and  tbe  agent 
denying  it,  this  evidence  might  throw 
some  light  upon  tbe  question  before  tbe 
Jury. 

S.  The  plaintiff  in  error  also  complains 
In  the  second  and  sixteenth  grounds  of 
the  motion  that  the  court  erred  in  admit- 
ting tbe  testimony  of  Skeliie  as  to  certain 
sayings  of  Rnglertfa,  tbe  agent  of  tbe  com- 
pany, on  the  ground  that  they  were  dec- 
larations of  the  agent  about  a  past  trans- 
action, and  were  not  admissible  as  part 
of  tbe  res  gestie,  and  were  not  admi8»ible 
for  tbe  purpose  of  impeaching  the  testi- 
mony of  Englerth.  The  record  discloses 
the  fact  that  the  defendant  company  had 
sued  out  interrogatories  for  Englerth, 
agent,  and  bad  asked  him  about  tbe  con- 
versation which  he  had  with  Skeliie  the 
night  after  the  company  had  failed  to 
bring  the  car  away  from  Sum  merfield. 
This  testimony  of  Skeliie  seems  to  have 
been  In  rebuttal  of  the  answere  given  by 
Englerth  to  bis  interrogatories,  and  seems 
to  UB  to  have  been  admlsHlble  for  that 
purpose.  It  was  admissible  to  contradict 
Englerth's  testimony  in  regard  to  the  con- 
versation between  him  and  Skeliie  on  that 
occasion.  It  was  claimed,  however,  in  the 
argument  b.v  counsel  for  the  plaintiS  in 
error,  that  it  was  Inadmissible  on  the 
ground  that  Englerth  was  simply  the 
agent  of  the  company, and  any  admisBlons 
that  he  might  make  In  regard  to  transac- 
tions which  were  past  were  inadmissible. 
That  is  generally  true,  but  under  the  cir- 
cumstances of  this  case  we  think  the 
agent's  admissions  were  admissible,  when 
applied  to  by  the  other  party,  and  a  de- 
mand made  upon  him  for  the  reasons  of 
the  non-compliance  by  the  company  with 
the  contract  which  be  had  made.  We 
think  that  any  representations  made  by 
bim  under  these  circumstances  would  be 
admissible  against  the  company.  The 
shippers  claim  that  the  agent  had  prom- 
ised to  stop  the  down  freight  at  4  o'clock 
in  the  afternoon,  and  take  np  this  car- 
load of  peaches  and  carry  it  to  Savannah. 
Tbe  train  did  not  stop  and  take  it  op. 
and  they  demanded  to  know  of  the  agent 
why  it  did  not  do  so.  Tbe  transaction 
was  not  closed,  but  was  in  progress,  and 


Digitized  by  V^jOOQIC 


Ga.) 


CENTBAL  RAILROAD  ft  BANKING  GO. «.  SEELLIE. 


1019 


aaything  that  the  agent  said  in  answer 
to  this  demand  we  think  woold  be  ad* 
mIsBlble;  and  thlB  \s  eRpecially  so  when  It 
appears  that  the  agent  telegraphed  to 
Skellle  at  Fort  Valley  to  come  to  Macon 
for  the  purpose  of  seeing  him  In  regard  to 
the  matter.  As  Englerth  represented  the 
company  In  the  shipment  ot  this  freight, 
he  was  the  proper  person  to  apply  to  for 
an  explanation  ot  the  delay.  In  giving 
such  an  explanation,  he  would  be  acting 
In  the  line  of  his  duty,  and  within  the 
scope  of  his  authority.  Furthermore,  ac- 
cording to  the  plaintiffs'  theory,  the 
transaction  undertaken  by  the  company 
was  to  get  the  peaches  to  New  York,  and 
this  can  hardly  be  said  to  have  been  com- 
pleted before  the  car  was  moved.  Ample 
aothority  shows  that  the  agent's  admis- 
sion was  properly  received  In  evidence. 
Kirkstali  Brewing  Co.  v.  Furness  Ry.  Co., 
L.  R.  »  Q.  B.  468;  McCotter  v.  Hooker.  8 
N.  T.  501 ;  Curtis  v.  Railroad  Co..  49  Barb. 
148:  Pierson  v.  Bank,  77  N.  Y.  304 ;  Morse 
y.  Railroad,  6  Gray,  4oO;  Lane  v.  Rail- 
road Co..  112  Mass.  4.53;  Green  v.  Railroad 
Co.,  128  Mass.  221 ;  Railroad  Co.  v.  Camp- 
bell,360hio  St.  6.59.  This  holding  does  not 
conflict  with  that  in  Evans  v.  Railroad 
Co.,  56  Ga.  498,  where  there  was  no  proof 
that  the  agent  had  any  authority,  or 
that  it  was  any  of  his  business  to  make 
tbe  indorsement  which  was  offered  in  evi- 
dence. The  same  distinction  may  be  made 
against  the  case  of  Railway  Co.  y.  Willis. 
18  C.  B.  (N.  a.)  748.  See  Kirkstali  Brew- 
ing Co.  y.  Furness  Ry.  Co.,  supra. 

4.  Tbe  fourth  ground  complains  thatthe 
court  erred  in  admitting  certain  answers 
of  Rumph  to  Interrogatoiies  propounded 
to  him.  Rumph  was  auked  what  the  price 
of  Rivers  peaches  was  in  New  York  on  the 
27th  anu  28th  of  June,l!S89.  He  answered 
that  they  sold  in  New  York  on  those  days 
at  four  dollars  for  three-quarter  bushel 
carriers.  He  also  answered  that  be  sold 
Rivers  peaches  on  the  28thf  or  fonr  dollars 
tor  threes  narter  bnshel  carriers,  and 
that  they  were  shipped  by  ice-car  to  Sa- 
yannah;  thence  by  refrigerator  on  steamer 
to  New  York.  On  bis  cross-examination 
be  said  he  was  not  in  New  York  on  or 
about  that  time.  He  could  not  swear 
what  the  market  yalue  of  Rivers  peaches 
was  at  that  time,  only  byaccount  of  sales 
with  check  to  balance.  It  also  appeared 
in  his  testimony  that  he  had  been  in  the 
business  of  shipping  fruit  to  New  York  for 
15  or  20  years,  and  that  in  the  fruit  season 
be  received  daily  quotations  from  dealers 
in  New  York  by  telegrams  and  circulars, 
and  received  accounts  of  sales  of  fruit 
which  he  had  shipped.  This  testimony 
was  objected  to  upon  the  ground  that  it 
was  hearsay;  that  the  witness  could  not 
testify  from  his  own  knowledge,  but  only 
trum  hearsay.  We  have  given  consider- 
able time  to  the  consideration  of  this  ques- 
tion, and  find  the  authorities  hold  that 
tbe  testimony  is  admissible.  Wharton 
says:  "As  value,  in  its  business  sense, 
consists  largely  ot  the  opinion  of  persons 
tamiliar  with  a  market,  and  as  these  opin- 
ions are  made  up  in  a  measure  of  what  is 
said  by  others,  hearsay  is  a  primary  evi- 
dence of  value.  In  proving  value,  there- 
fore, it  is  admissible  to  resort  to  hearsay.  ~ 


1  Wbart.  Ey.  §  255.  Tbe  same  Is  true  of 
market  yalne,  so  that  "it  is  no  ol)jection 
to  the  evidence  of  a  witness  testifying  as 
to  market  valne  that  such  evidence  rests 
on  hearsay."  Id.  §449.  Direct  testimony 
as  to  market  value  is  in  the  nature  of  opin- 
ion evidence,  and  necessarily  rents  upon 
hearsay.  Any  one  possessing  sutticient 
knowledge  or  information  may  express 
bis  opinion.  It  seems  that  the  witness 
need  not  be  an  expert  or  a  dealer  in  the 
articles  in  question,  but  may  testify  as  to 
their  market  value  if  he  has  had  ample  op- 
portunity for  forming  a  correct  opinion. 
Thatcher  v.  Kaucber,  2  Colo.  698:  Lush  v. 
Druse,  4  Wend.  313.  But  where  the  wit- 
ness is  a  dealer  in  the  things  whose  mar- 
ket value  is  in  qnestiun,  and  has  had  spe- 
cial opportunities  for  formine  a  correct 
opinion,  his  testimony  is  admisKibIn  as  ex- 
pert evidence.  Lawson,  Exp.  Ev.  439;  Al- 
fonso V.  D.  S.,  2  Story,  421.  The  fact  that 
tbe  witness  resides  at  a  distance  from  the 
market  makes  no  difference,  provided  he 
becomes  acquainted  in  the  course  of  busi- 
ness with  the  market  value  of  which  he 
speaks.  Indeed,  we  could  find  no  case 
holding  that  a  dealer  in  certain  articles, 
who  received  dully  quotations  from  and 
made  sales  in  a  distant  city, could  not  tes- 
tify as  to  the  market  value  of  thnee  ar- 
ticles at  that  place,  although  he  was  not 
a  resident  thereof,  and  was  not  there  at 
the  time  inquired  about.  The  large  mn- 
jority  of  authorities  put  the  adniisHlbiiity 
of  such  evidence  upon  the  ground  that  the 
witness  is  an  expert,  because  of  being  a 
dealer  in  the  articles  and  receiving  quota^ 
tion  or  reports  in  the  regular  course  of 
business  from  dealers  in  the  diHtnnt  place. 
Alfonso  V.  U.  S.,  supra;  Braikett  v.  Edg- 
erton,  14  Minn.  174.  (Oil.  134;;  Laurent 
V.Vaughn,  30  Vt.  90;  Whitney  v.  Thacher, 
117  Mass.  623.  See,  also,  Draper  v.  Sax- 
ton.  118  Mass.  428;  Noonan  v.  Ilsley,  22 
Wls.27;  Fennetsteln's  Champagne, 3  Wall. 
145:  Cliquot's  Champagne,  Id.  114;  Cases 
of  Champagne,  1  Ben.  241.  Other  author- 
ities hold  that,  while  it  is  hearsay  testi- 
mony, it  is  admissible  under  an  exception 
to  the  general  rule  excluding  hearsay,  as 
in  cases  of  pedigree,  etc.  Smith  v.  Hall- 
road  Co.,  68  N.  C.  107.  But.  whether  it  is 
hearsay  or  expert  testimony,  they  all  agi-ee 
in  holding  it  admlHstble. 

5.  Of  course,  if  this  testimony  of  Rumph, 
who  was  not  a  resident  of  New  York,  was 
admissible,  the  testimony  of  Durling,  who 
was  a  resident  of  that  city,  and  a  dealer 
in  fruit,  and  who  sold  these  peaches,  was 
likewise  admissible.  This  dlspoKCH  of  the 
third  ground  of  the  motion,  wherein  it  is 
claimed  that  the  court  erred  in  admitting 
Durling's  testimony. 

6.  Tbe  fifteenth  ground  of  the  motion 
complains  that  the  court  erred  in  refusing 
the  request  of  tbe  company  to  charge  as 
follows:  "In  case  they,  the  Jury,  should 
be  of  tbe  opinion  that  the  defendant  re- 
ceived instructions  from  the  plaintiffs  as 
to  the  time  when  the  car  was  to  be  shipped 
or  forwarded  from  the  place  at  which  it 
was  loaded  with  peaches,  and  the  route 
over  which  it  was  to  be  forwarded,  and 
the  defendant  failed  to  carry  out  such  in- 
structions, and  the plaintiffH sustained  <o8S 
in  consequence,  then  tbe  plaintiffs  are  en- 
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titled  to  recover  only  what  they  paid  for 
the  peaches, — such  othar  lusa  as  toe  proof 
shows  that  they  sustained  In  conseqaence 
of  such  failure  incurred  in  and  about  the 
(oadinK.  the  snperlntendins  or  loading, 
less  what  they  hare  realized  from  thesale; 
not  the  profits  that  may  have  been  real- 
iied  from  the  sale  in  New  York  In  case  the 
instructions  had  been  followed,  and  the 
fruit  delivered  earlier  In  New  York."  There 
was  noerrorlnrelusiiiK  to  give  this  charge. 
Under  the  facts  of  this  case,  it  was  not 
the  correct  rule  for  the  measure  of  dam- 
ages Iii  case  the  plaintiffs  were  entitled  to 
recover.  These  questions  which  we  have 
noticed  are  the  only  material  ones  in  this 
motion  for  a  new  trial.  The  others  seem 
to  us  immaterial,  and  if  there  be  any  er- 
rors in  the  other  charges  complained  of, 
or  in  refusals  to  charge  certain  requests, 
they  will  doubtless  be  corrected  upon  an- 
other hearing.  We  think  the  questions  to 
be  tried  by  the  Jury  In  this  case  are:  (1) 
Uld  the  plaintiffs  in  the  court  below  make 
a  through  contract  with  defendant  to 
ship  these peachestoSavannali,  and  thence 
by  steamer  to  New  York?  If  they  did, 
and  defendant  failed  to  perform  its  con- 
tract, and  the  plaintiffs  were  injured  there- 
by, they  would  be  entitled  to  recover.  (2) 
Did  they  make  a  new  contract  to  ship  by 
the  ail-rail  route  to  New  York?  If  they 
made  such  a  new  contract,  and  thedefend- 
ant  damaged  them  by  an  unreasonable 
delay  on  the  route,  they  would  still  be  en- 
titled to  recover  such  damages  as  they 
may  have  sustained  by  reason  of  the  de- 
lay. IT  they  made  no  new  contract,  but 
insisted'  upon  their  first  contract,  and 
Bini  ply  assented  to  the  shipmentby  the  all- 
rail  route  for  the  benefit  of  the  railroad 
company,  then  they  still  can  recover  on 
the  original  contract.  Of  course.  If  no 
through  contract  was  made  for  shipment, 
they  cannot  recover  at  all  under  these 
pleadings.    Judgment  reversed. 


(ttOa.  (to 

tjBKTBAL,  B.  Co.  T.  HUBBARD.' 

(SuprcTne  Court  cf  Otorgia.    Feb.  7,  1891.) 
Dbatb  or  Rjkiuto^D  ExpLOTS  —  Plsadino— Prb- 

■CMPTIOM  OV  NbOUGKNCT— IMSTBOCTIONS— VaKI- 
AMCB. 

1.  A  declaration  alleging  that  the  plaiatUf' s 
husband,  an  employe  of  a  railroad  company,  was 
killed  by  an  engine  of  the  compuny,  setting  forth 
such  a  statement  of  the  facts  and  circumstances 
connected  with  the  Idlllng  as  did  not  of  them- 
selves negative  the  existence  of  negligence  on  the 
part  of  the  company,  and  distinctly  averring  that 
the  deceased  was  without  fault,  and  that  the 
killing  was  caiued  by  the  negligence  of  the  com- 
pany's servants  in  the  running  of  such  engine, 
was  not  demiUTabie. 

8.  Whether  or  not  the  presumption  of  negli- 
gence, which  section  8088  of  the  Code  provides 
shall  in  all  oases  be  against  a  railroad  company, 
has  been  removed,  is  a  question  of  fact  for  the 
Jury,  and  not  one  of  law  to  be  determined  by  the 
court. 

3.  In  a  suit  against  a  railroad  company  by  a 
widow  for  the  killing  of  her  husband,  who  was 
an  employe  of  the  company,  a  request  to  charge, 
grouping  together  certain  alleged  facts  tending 
to  show  negflgenoe  on  the  part  of  the  deceased, 
and  instructing  the  )ary  that  If  these  facts  be 
true  the  plaintiff  cannot  recover,  without  leaving 
the  ]nry  to  determine  whether  such  facts  did  or 
did  not  constitute  negligence  on  hia  part,  was 
properly  refused. 


4.  When  the  plalntUTa  deelarsttoB  altegea 
that  her  husband  was  Killed  In  a  specified  wi^ 
by  the  negligent  running  of  a  particular  trstn 
or  engine  of  a  railroad  company,  and  the  proof 
shows  that  he  was  killed  by  another  engine  of  the 
company,  and  in  a  manner  different  from  that  al- 
leged, and  the  evidence  is  such  that,  in  any  view 
of  the  case,  the  plaintiff's  right  to  recover  isvei^ 
doubtful,  a  verdict  in  her  uvor  abould  be  set 
aside. 
(Si/Uobtu  b]/  the  Cotirt) 

Error  from  superior  court,  Bibb  county ; 
MiLLBB,  Judge. 

R.  F.  Lyon,  for  plain  tiB  in  error.  Des- 
aaa  A  Bartlett,  for  defendant  In  error. 

Ldmpkin,  J.  1.  The  declaration  In  this 
case  alleges  that  the  plaintiff's  husband, 
who  was  in  the  employment  of  the  Central 
Railroad  as  a  track  baud,  was  killed  by 
the  negligent  running  of  an  engine  or 
train  of  the  company.  It  undertakes  to 
state  the  circumstances  of  the  kllllne,  and 
tlie  allegations  of  the  declaration  are  not 
such  as,  of  themselves,  would  negative  the 
existence  of  negligence  on  the  part  of  the 
company.  Besides,  It  distinctly  alleges 
that  the  deceased  was  entirely  free  from 
fault  or  negligence,  and,  further,  that  his 
death  was  caused  by  the  negligence  of  the 
company's  other  servants.  If  all  the  alle- 
gations In  the  declaration  are  true,  a 
cause  of  action  is  set  forth,  and  It  was 
not  necessary  that  the  plaintiff  should 
minutely  and  in  detail  describe  every  fact 
and  circumstance  In  the  case  which  would 
tend  to  show  the  want  of  negligence  on 
the  part  of  the  deceased.  The  declaration 
was  sufficiently  full  and  accurate  to  In- 
form the  defendant  of  the  nature  of  plain- 
tiff's complaint,  and  this  is  all  the  law  re- 
quires. 

2.  On  the  trial  the  defendant's  counsel 
requested  the  court  to  charge  as  follows: 
"No  presumption  of  negligence  arises 
against  the  railroad  company  in  cases  of 
Injuries  where  the  evidence  shows  bow 
the  injury  occurred,  and  where  all  the  facts 
and  circumstances  are  in  evidence  which 
resulted  in  the  injury  complained  of.  In 
such  cases,  negligence  or  no  negligence  de- 
pends on  the  facta  in  evidence,  and  not 
upon  presumption;"  and,  further:  "No 
presumption  of  negligence  on  the  part  of 
the  defendant  can  arise,  if  the  facts  In  evi- 
dence show  how  the  Injury  did  happen, 
and  what  caused  it.  In  such  cases,  the 
negligence  will  depend  on  the  tacts  In 
proof,  and  not  upon  the  presumption 
arising  from  anycabse."  Section  9033  of 
the  Code  plainly  declares  that  In  all  cases 
of  this  kind  the  presumption  of  negligence 
shall  be  against  the  company.  The  re- 
quests quoted  are  to  the  effect  that  on  the 
trial  of  some  cases  this  presumption  shall 
not  arise,  or,  at  least,  that  It  must  not  be 
considered  by  the  jury  In  arriving  at  a 
proper  verdict.  To  give  such  instructions 
to  the  Jury  would  be  to  disregard  the  plain 
meaning  of  the  statute.  If,  in  any  case, 
all  the  facts  and  circumstances  are^iroved. 
It  would  still  remain  a  question  for  the 
Jury  to  determine  whether  or  not  the  legal 
presumption  had  been  removed,  and  this 
function  shonid  not  be  limited  or  taken 
from  them  by  the  court.  The  Idea  of  the 
defendant's  requests  is  that  where  the 
case  has  been  fully  developed,  and  the  evl- 
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dence  shows  exactly  what  oecnrrpd,  then 
the  case  shonld  be  decided  on  the  facts  as 
they  appear,  and  without  regard  to  pre- 
Bumptions;  bat,  under  the  law,  theplain- 
tlD  1h  entitled  to  the  benefit  of  this  pre- 
sumption against  the  company,  in  connec- 
tion with  ail  the  tacts,  in  having  the  Jury 
arrive  at  a  proper  conclusion.  In  other 
words,  this  presumption  goes  through  the 
entire  trial,  the  question  always  being 
whetiier  it  has  or  has  not  been  removed  or 
rebutted  by  the  evidence.  Of  course,  it 
may  be  so  rebutted,  and  this  can  be  done 
by  evidence  introduced  by  plaintiff  as  well 
as  by  defendant;  but  the  Jury,  and  they 
alone,  must  say  whether  tlie  presumption 
remains  or  has  been  removed,  and  it  is 
not  for  the  court  to  deprive  them  of  this 
right,  or  relieve  them  of  this  duty,  by  any 
instruction  given.  Agaln.it  rarely,  it  ever, 
happens  that  all  the  tacts  of  a  case  are 
brought  out,  and,  even  It  these  requests 
were  proper  In  a  case  where  the  whole 
truth  had  been  developed,  it  would  almost 
Invariably  be  a  matter  of  the  gravest 
doubt  whether  this  had  been  done,  and 
bence  it  wquld  most  generally,  be  of  ex- 
ceedingly doubtful  propriety  and  Justice 
to  apply  such  a  doctrine.  It  is  highly 
probable  that  In  another  trial  of  the  case 
now  under  consideration  other  tacts  will 
be  made  to  appear  on  both  sides. 

8.  Except  as  to  those  things  which  the 
law  declares  shall  constitute  negligence 
per  se.  It  is  always  a  question  of  fact  for 
the  Jury,  and  not  one  ot  lawfor  the  court, 
whether  or  not  given  conduct  or  acts  are 
negligent.  Hence  a  request  which  grouped 
together  a  number  of  alleged  tacts,  tend- 
ing to  show  negligence  on  the  part  of  an 
employe  who  had  been  Icilled  by  a  rail- 
rond.and  instructing  the  Jury  that  It  these 
tacts  are  proved  there  could  be  no  recov- 
ery against  the  company,  was  rightfully 
refused.  Such  an  instruction,  if  given, 
wonld  have  taken  from  the  Jury  the  right 
and  duty  ot  saying  whether  these  particu- 
lar facts  did  or  did  not  show  negligence, 
which  is  tlieir  peculiar  and  exclusive  func- 
tion in  such  cases.  IT  the  request,  after  re- 
citing hypothettcally  the  alleged  facts, 
bad  been  qualified  by  some  such  words 
as  these,  "and  if  you  further  find  that 
these  facts  showed  negligence  on  the  part 
ot  the  deceased  in  the  occurrence  under  in- 
veRtlgatluu, "  the  court  might  have  given 
It.  for  the  jury  would  still  nave  been  left 
free  to  determine  this  vital  question  for 
themselves;  but  without  some  such  quali- 
fication it  would  have  amounted.  If  the 
facts  were  as  stated,  to  the  court's  decid- 
ing this  Important  question,  and  taking  it 
from  the  jury  altogether.  This,  of  course, 
nndcrour  system, is  In  nocase  permissible. 

4.  The  plajntitis'  declaration  alleges,  in 
■abstance,    that   her  husband    was  em- 

Jtloyed  as  a  track  hand  by  the  Central 
tailroad  in  its  freight-yard  at  Macon; 
that  while  employed  and  engaged  on  one 
of  Its  tracKS  a  train  came  along  thereon, 
and  it  became  necessary  for  him  to  step 
from  said  track  to  avoid  that  train ;  that 
be  did  so.  and  stepped  upon  another  track 
of  defendant,  and  was  run  over  and  in- 
stantly killed  by  another  engine  and  train 
of  defendant  upon  the  latter  track.  The 
proof  showed  conclusively  that  deceased 


#a8  walking  along  a  track  of  the  rail- 
road, and  a  freight  engine,  to  which  no 
train  was  attached,  came  along  l>ehlnd 
him  on  that  track,  and  ran  over  and  killed 
him,  and  that  he  did  nut.  In  an  effort  to 
avoid  said  engine,  step  off  said  track  and 
get  killed  by  an  engine  and  train  on  an- 
other track.  Evidence  showing  that  the 
deceased  was  killed  by  a  different  engine, 
and  in  a  different  manner,  from  that  al- 
leged, was  admitted  without  objection. 
There  being,  then,  a  variance  between  the 
declaration  and  the  proof  as  to  the  cir- 
cumstances of  the  killing,  and  the  evi- 
dence, as  stated,  having  been  admitted 
without  objection,  the  question  is  pre- 
sented whether  or  not  a  verdict  in  plaln- 
tifTs  favor,  based  on  proof  not  making  a 
c<ise  strictly  covered  by  the  allegations 
of  the  declaration,  shonld  stand.  As  ruled 
in  the  fourth  head-note,  we  are  all  agreed 
that  in  a  case  like  this,  where  the  right  to 
recover  Is,  in  anyevent,  doubtful,  the  plain- 
tltr  should  be  required  to  make  his  proof 
correspond  strictly  with  his  allegations. 
That  is  to  say.  In  a  doubtful  case,  the  de- 
fendant is  entitled  to  all  his  legal  rights, 
and,  accordingly,  to  be  accurately  informed 
by  the  declaration  upon  precisely  what 
state  of  facts,  and  tor  what  kind  of  negli- 
gence, the  plaintiff  seeks  to  make  it  liable. 
If  the  plaintiff's  right  to  recover  was  plain 
and  manifest,  the  rule  need  not  be  so  rig- 
idly enforced.  Speaking  for  myself  only, 
I  am  strongly  Inclined  to  hold  that  the 
plaintiff  should  not  be  allowed  to  recover 
in  any  case,  no  matter  howstrong  the  Jus- 
tice ot  it  may  be,  upon  a  state  of  facts  not 
alleged  in  his  declaration.  In  the  first 
place,  every  person  should,  if  possible,  un- 
derstand his  rights,  and  know  what  his 
cause  of  complaint  is,  before  bringing 
suit,  and  )n  most  cases  this  can  be  easily 
accomplished.  Wherethis  cannot  be  done, 
our  liberal  law  of  amendment  at  any  stage 
ot  the  proceedings,  before  verdict,  give* 
ample  opportunity  to  make  his  declara- 
tion fit  the  exigencies  of  the  testimony. 
Beyond  doubt,  many  decisions,  both  ot 
this  and  other  courts,  may  be  found  where 
verdicts  have  been  allowed  to  stand,  not- 
withstanding variations  between  the  alle- 
jTttaand  the  probata.  Forinstance,  inthe 
case  of  Haiman  v.  Moses,  89  Ga.  7US,  which 
as  a  suit  by  attorneys  at  law  to  recover 
the  sum  of  f  2,600  tor  "professional  serv- 
ices,"  evidence  was  admitted  on  the  trial, 
without  objection,  tending  to  show  that 
the  plaintiffs  were  also  entitled  to  a  re- 
tainerot  f  230,  although  there  was  no  count 
or  Item  in  the  declaration  claiming  such 
retainer.  The  verdict  being  for  a  little 
more  than  one-half  of  the  f  2,500  sued  for, 
the  court  held  that  a  new  trial  ought  not 
to  be  granted,  on  the  ground  that  the  alle- 

fatlons  and  the  proof  did  not  correspond, 
t  is  apparent  in  this  case  that  the  amount 
actually  recovered  was  strictly  within  the 
cauB?  of  action  set  forth,  and  if  the  evi- 
dence  as  to  the  retainer,  which  was  sim- 
ply irrelevant,  was  calculated  to  Injure  the 
defendants,  they  might  easily  have  protect- 
ed themselves  by  objecting  to  it  when  of- 
fered. Again,  in  the  case  of  Field  v.  Mar- 
tin, 49  Ga.  26K,  a  recovery  in  favor  of  Field 
was  sustained,  although  it  appeared  that 
his  only  right  to  recover  was  as  survivor. 
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etc.  In  point  of  tact,  bowever.  Field  was 
sarvivor,  though  not  so  described  in  the 
declaration,  and  the  proof  showed  that 
be  was  such  surrivor.  The  right  person, 
therefore,  recovered  the  verdict;  and  al- 
though, on  the  trial,  the  proof  showing 
that  be  was  survivor  would  not  have  been 
admitted  if  challenged, yet, as  noobjection 
was  made  to  It,  this  conrt  allowed  the  ver- 
dict to  stand.  In  the  case  of  Howard  v. 
Barrett,  52  Ga.  15,  the  pleadings  did  not 
present  the  wbole.issue  covered  by  the  vei^ 
diet  and  judgment,  but  there  was  no  re- 
covery upon  a  state  of  facts  entirely  dif- 
ferent from  those  alleged  in  the  declara- 
tion, and,  as  the  case  intended  to  be  stat- 
ed was  fully  made  out  by  the  evidence 
without  objection,  it  was  held  that,  after 
verdict,  it  was  too  late  for  the  losing  par- 
ty to  make  the  defective  pleadings  the 
ground  of  a  motion  for  a  new  trial.  In 
Railroad  Co.  v.  Barber,  71  Ga.  648,  Chief 
Justice  Jackson  said:  "Though  the  decla- 
ration may  allege  certain  specifications  nf 
negligence  by  the  servants  of  the  compa- 
ny, yet,  if  proof  be  allowed  to  go  to  the 
Jury  without  objection,  outside  of  those 
alleged,  we  hardly  think  that  the  plaintiff 
'  should  be  held  strictly  to  the  allegatn,  no 
objection  having  been  made  to  the  admis- 
sion of  the  evidence  and  no  motion  to  rule 
it  out."  The  point  now  being  discussed, 
however,  was  not  strictly  ruled,  and  it  is 
Inferable  from  an  examination  of  that  case 
tl'at  the  additional  evidence  merely  sup- 
plemented the  plaintiff's  main  case  as 
made,  and  did  not  make  a  case  of  an  alto- 
gether different  kind  of  negligence.  This 
Is,  doubtless,  the  idea  upon  which  some  of 
the  cases  above  cited,  and  many  others, 
have  been  ruled.  In  Harris  v.  Railroad, 
78  Ga.  525,  3  8.  E.  Rep.  355.  where  the  cause 
of  action  was  the  homicide  of  the  plain- 
tiff's husband,  alleged  to  have  been  caused 
by  the  negligent  running  of  the  defend- 
ant's train,  tne  declaration  set  forth  spe- 
cific acts  of  negligence,  and  the  manner  of 
causing  the  death;  but,  when  the  proof 
showed  that  the  deceased  was  killed  in  a 
different  manner  from  that  alleged,  it  was 
beld  that,  during  the  progress  of  the  trial, 
amendments  might  be  made  to  adapt  the 
pleadings  to  the  evidence,  and  this  is  ex- 
actly wnat  might  have  been  done  in  the 
present  case.  The  case  of  Railroad  Co.  v. 
Oaks,  62  Ga.  410,  is  preclnely  in  point.  The 
fifth  bead-note  is  as  follows:  "In  a  snic 
against  a  railroad  company  by  a  widow 
for  the  faomlcide  of  ber  husband,  when  the 
declaration  ali^^ed  a  particular  act  of  neg- 
ligence on  the  part  of  the  company  as  the 
cause  of  the  homicide,  it  was  error  in  the 
court  to  refuse  to  charge  that  proof  of 
other  acts  of  negligence  will  not  authorise 
a  recovery  unless  the  jury  be  satisfied  from 
the  evidence  that  the  negligence  charged 
has  been  proven."  In  commenting  upon 
this  point,  Justice  McCay  said,  on  page 
416:  "Our  law  requires  a  plaintiff  plainly 
and  distinctly  to  set  forth  bis  cause  of  ac- 
tion ;  and,  if  one  bring  a  suit  based  on  one 
set  of  facts,  it  is  obviously  unfair  to  per- 
mit him  to  recover  on  another  dropped 
out  incidentally,  and  perhaps  by  way  of 
defense.  The  right  to  amend  is  very  broad, 
and,  it  parties  desire  to  modify  their  cases, 
it  is  unfair  to  do  so  in  a  speech  to  the 


Jnry.  Here  was  a  definite  act  of  neigligenoa 
stated  and  relied  on  in  the  declaration. 
That  other  acts  bearing  that  designation 
dropped  out  in  the  proof  did  not  makeout 
the  case,  and  the  court  should  have 
charged  as  requested."  Thequestion  arose 
there  upon  a  refusal  by  thecourt  to  charge 
that  proof  of  acts  of  negligence  other  than 
those  alleged  would  not  authorize  a  re- 
covery ;  and  because  of  this  refusal  a  new 
trial  was  granted,  showing  that.  In  tlie 
opinion  of  the  court,  the  plaiutitt  ought 
tn  have  been  held  to  proof  of  the  case  made 
by  the  declaration.  Again,  in  the  case  of 
Banking  Co.  V.  Nash,  81  Ga.580,7  S.E.Rep. 
808,  a  new  trial  was  not  granted  simply 
on  account  of  a  charge  by  the  court  which 
seemed  to  authorize  a  recovery  upon  proof 
of  acts  of  negligence  not  charged  in  the 
declaration,  it  appearing,  upon  examina- 
tion, that  this  impression  was  not  intend- 
ed to  be  conveyed  by  the  court  to  the  Jury ; 
and,  taking  the  entire  charge  together,  the 
evident  meaning  ot  the  court  was  "  that 
plaintiff  could  not  recover  except  upon 
proof  of  the  s^tecific  allegations  in  the  dec- 
laration." 

The  rule  I  am  now  seeking  to  estabiisb 
is  sustained  by  the  ruling  of  (his  court  In 
Mayor  v.  Wilson,  82  Ga.  206,  9  S.  E.  Rep. 
17,  where  it  was  held  that,  In  an  action 
against  the  city  for  injuries  alleged  to 
have  been  sustained  by  stepping  into  a 
hole  in  a  bridge,  and  the  proof  showed 
that  the  plaintiff  was  not  injured  by  a  de- 
fective bridge,  but  by  stepping  into  a  bole 
in  a  sewer,  a  verdict  for  the  plalntifl  could 
not  be  sustained,  for  the  reason  that  the 
recovery  was  on  a  state  of  facts  different 
from  those  alleged  in  the  declaration.  A 
very  strong  case  upon  the  Hue  now  being 
pursued  is  that  of  Railway  Co.  t.  Tomp- 
kins, 83  Ga.  759, 10  8.  E.  Rep.  356.  In  that 
case  the  negligence  alleged  against  the 
company  was  "In  not  having  a  key  placed 
In  the  bolt  which  fastened  the  tender  to 
the  engine,  "in  consequence  of  which  a  fire- 
man was  injured.  The  proof  showed  that 
the  bolt  was  not  long  enough  to  go 
through  the  place  In  which  it  was  Intended 
to  work  BO  that  it  could  be  " keyed,"  and 
upon  these  facts  this  court  held  that  tbe 
variance  between  the  declaration  and  tbe 
proof  was  fatal,  and  reversed  the  Judg- 
ment of  the  court  below  in  refusing  td 
grant  the  defendant  a  new  trial.  Upon 
the  particular  tacts  of  this  ca«e,  the  ruling 
certainly  went  a  considerable  length,  but, 
whether  It  went  too  far  or  not,  tbe  prin- 
ciple on  which  it  was  based  was  that  tbe 
plaintiff  must  prove  the  case  made  by  bia 
declaration  in  order  to  be  entitled  to  re- 
cover. In  the  case  of  Banking  Co.  ▼. 
Avant,  80  Ga.  195,  5  S.  E.  Rep.  78.  the 
plaintiff  claimed  damages  alleged  to  have 
been  occasioned  by  reason  of  tbe  defend- 
ant's  tniluretodelivercertaln  car-loads  of 
melons  at  Indianapolis,  the  point  of  ship- 
ment, within  a  certain  time.  On  the  trial 
he  sought  t<>  make  the  company  liable  for 
putting  the  melons  In  damaged  and  un- 
safe cars.  In  consequence  of  which  tbey 
were  injured.  This  court  beld  that  this 
was  an  attempt  to  change  the  issae  made 
by  tbe  plaintiff  in  his  declaration,  and, 
commenting  thereon,  Justice  Simmons 
(page  198,   80    Ga.,   and   page  70,  6  S. 
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E.  Rep.)  payn:  "When  a  plaintiff  brings 
a  snit  (or  daniaseB,  alleging  that  the  de- 
f«ndant  lias  injured  and  damaged  blm  by 
failing  to  deliver  certain  property  at  a 
certain  place,  be  baa  no  right  to  change 
tbe  isHue  on  trial,  and  claim  damages  on 
anotber  and  different  cause  of  action, 
without  an  amendment  to  tbe  pleadings." 
In  tbe  case  now  under  consideration,  so 
far  as  this  court  is  informed,  no  amend- 
ment was  made  to  bring  the  plaintiff's 
proof  into  consistency  with  her  declara- 
tion. The  record  does  show  that  an 
amendment  of  some  kind  was  made,  but, 
as  it  is  not  sent  up,  we  cannot  consider  it. 
In  view  of  the  rulings  above  cited,  it 
would  seem  to  be  the' better  practice  to  re- 
quire plaintiffs  to  make  out  their  cases,  ut 
least  substantially,  as  laid,  and  this  rule 
should  not  be  too  much  relaxed  because  de- 
fendants do  not  always  object  to  tbe  admis- 
sion of  Irrelevant  testimony  on  the  trial. 
One  good  reason  for  failure  to  object  may 
be  that  such  testimony,  if  given  only  its 
real  value,  would  be  harmless.  I  have  ex- 
pressed the  foregoing  views  with  some 
diffidence,  because  I  am  aware  of  the  con- 
flict in  the  authorities  upon  this  subject, 
and  because,  further,  I  fully  appreciate  the 
difficulty,  of  making  and  stating  an  un- 
bending and  Inflexible  rale  that  would  fit 
all  cases.  The  facta  of  each  case  are  so 
essentially  different  from  those  of  most 
other  cases  that  It  often  becomes  a  very 
nine  question  when  the  variance  between 
tbe  allegations  and  the  proof  is  sufficient 
to  defeat  a  recovery.  This  very  difficulty, 
doubtless,  has  much  to  do  with  the  con- 
flicting views  and  rulings  entertained  in 
this  class  of  cases.  To  the  extent  this 
court  has  ruled  in  the  present  case  there 
can  be  no  doubt,  I  think,  of  Its  safety,  and 
it  is  clear  that  more  accuracy  and  care  In 
preparing  declarations  and  pleas  would  be 
a  decided  step  towards  a  safer  and  better 
practice.    Judgment  reversed. 


(34  s.  a  104) 

Pbttigrew  y.  Bell. 

{.3u,meme  Covat  ctf  South  CaroUna.    March  19, 
1891.) 

Sohooi.  Cohmissioiters — Elbctiohs — ^Tun  or 
HoLDi  NO — Contests. 

1.  Under  Const.  8.  C.  art  10,  g  Sl  providing 
that  "there  shall  b«  elected  biennially  in  each 
county  •  •  •  one  school  commissioner,  said 
commissioners  to  constitute  a  state  board  of  edu- 
cation, "  a  school  commissioner  Is  a  state  officer, 
and  his  election  is  governed  by  article  14,  |  10, 
declaring  that  "all  state  officers"  shall  be  elected 
at  the  time  provided  for  elections  to  the  general 
assembly;  and  where,  upon  the  establishment  of 
a  new  county,  a  oomniissioner  was  elected  a  year 
before  the  assembly  elections,  and  accepted  a 
commission  "to  continue  of  force  until  the  next 

general  election, "  be  could  not  hold  office  after 
Is  successor,  elected  at  such  general  election, 
had  qnalilled. 

S.  The  commissioner  was  a  candidate,  and 
did  not  contest  the  election  before  the  state  board 
of  canvassers.  Held,  that  the  board  was  the 
tribunal  of  last  resort,  and  the  commissi  oner  was 
bound  by  its  decisions. 

Appeal  from  common  pleas  circuit  court 
of  Florence  county. 

E.  Keitb  Dargaa,  for  plaintiff.  E.  B. 
Bagadale,  for  defendant. 


McOowAN,  J.  This  was  a  case  agreed 
upon  in  a  controversy  to  the  supreme 
court  without  action:  "J.  Edward  Petti- 
grew  claims  to  have  been  duly  elected,  ac- 
cording to  law,  to  the  office  of  school  com- 
missioner for  tbe  county  of  Florence,  in 
the  said  state,  and  to  be  entitled  to  enter 
forthwith  upon  the  possession  and  exer- 
cise of  said  office.  Thomas  E.  Bell  resists 
said  claim.  Tbe  following  are  tbe  facts 
upon  which  tbe  said  controversy  depends: 
In  accordance  with  the  provisions  of  sec- 
tion 3  of  an  act  of  the  general  assembly 
entitled  'An  art  to  establish  a  new  Judicial 
and  election  county,  •  »  •  to  be  known 
aB"Flor2nce  County,"' approved  Decem- 
ber 22, 1H88,  (Acts  1888.  p.  171, )  Thos.  E.  Bell 
was  elected  school  commissioner  of  Flor- 
ence county  at  an  election  held  on  the  5th 
day  of  November,  1889,  and  was  commis- 
sioned by  tbe  govemorin  accordance  there- 
with; thecommlssion reading:  'Thiscom- 
mission  to  continue  of  force  until  the  next 
general  election.'  J.  Edward  Pettlgrew 
and  Thomas  E.  Bell  were  both  candidates 
for  school  commissioner  In  Florence  coun- 
ty, and  were  nominated  and  voted  for  as 
opposing  candidates  at  thegeneral  election 

held  on  the day  of  November.  1890. 

Pettigrew  received  a  majority  of  all  the 
votes  cast  for  said  office,  and  was  declared 
duly  elected  school  commissioner  of  Flor- 
ence county  by  tbe  board  of  state  canvass- 
ers. Bell  making  no  con  test  or  protest.  On 
the  1st  day  of  January,  1891,  the  said  Pet- 
tigrew, having  been  duly  qualified  for  the 
said  office,  made  demand  upon  the  said 
Bell  for  the  possession  of  said  office,  and 
the  demand  was  refused  by  tbe  said  Bell, 
on  the  ground  that  he  was  entitled  to 
hold  said  office  by  virtue  of  bis  election 
thereto  in  1889  for  the  term  of  two  years 
next  thereafter;  that  is  to  say,  until  the 
expiration  of  the  present  year, — until  No- 
vember 5, 1891.  The  question  submitted 
to  the  court  is  as  follows:  Is  Thomas  E. 
Bell  entitled  to  hold  the  office  of  school 
commissioner  of  Florence  county  for  and 
during  tbe  present  year?  If  the  question 
submitted  be  answered  In  the  affirmative. 
Judgment  is  to  be  rendered  In  favor  of  tbe 
defendant;  it  in  tbe  negative,  in  favor  of 
the  plaintiff. " 

The  school  commissioner  Is  a  state  offi- 
cer. "There  shall  be  elected  biennially  in 
Pacta  county,  by  the  qualified  electors 
thereof,  one  school  commissioner,  said 
commissioners  to  constitute  a  state 
board  of  education."  Section  2,  art.  10, 
Const.  In-WilUman  v.  Ostendorf,  MS., 
filed  February,  1877.^  this  court  said :  "  We 
bold  that  it  was  the  intention  of  section 
10,  art.  14,  of  the  constitution  to  have  all 
officers  in  the  state  proper  to  be  voted  tor 
at  a  general  election  chosen  at  one  elec- 
tion, which  should  take  place  at  the  same 
time  as  the  election  for  members  of  the 
general  assembly;  and  that  the  expres- 
sion 'state  officers,'  as  there  used,  is  not 
only  intended  to  be  employed  as  desig- 
nating any  particular  officers  of  the  state, 
but  as  equivalent  of  officers  In  the  state; 
that  last-named  expression  having  by 
the  constitution  been  applied  to  all  officers 
proper  to  be  commissioned  by  the  gov- 


'Kot  reported. 
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ernor,  wbicb  would  Inclade  the  offices  ot 
Bberiff  and  clerk  of  counties."  Tbis  case 
was  approved  in  State  v.  Sims,  18  8.C.  168. 
We  think,  tb«re(oi*e,  that  according  to  the 
decided  casAsthe  school  commissioner  is 
a  state  officer,  and  that  the  constitution 
fixes  the  day  for  his  election.  His  com  mis- 
sion limits  bis  term  to  the  next  general 
election,  and,  having  been  a  candidate 
for  the  office  at  that  time,  it  would  seem 
that  he  accepted  it  for  one  year  only. 

Pettlgrrew  has  been  declared  duly  elected 
by  the  state  board  of  canvaHRers.  The 
state  board  ot  canvassers  is  a  tribunal  of 
last  resort,  and  from  its  determlDation  of 
this  election  no  appeal  is  allowed  by  law. 
Ex  parte  Whipper,  82  S.  C.  5. 10  S.  E.  Kep. 
679;  Whipper  v.Talbird,  828.  C.l;i  Ex  parte 
Mackey,  15  8.  C.  322-333.  Here  no  contest 
was  made  before  the  managers  and  none 
before  the  state  board  of  canvassers,  and, 
if  Bell's  claim  be  heard  by  this  court,  the 
effect  of  it  would  be  to  substitute  this 
court  for  a  tribunal  appointed  by  the  law 
to  decide.  Bell  was  a  candidate,  and  ran 
in  opposition  to  Pettlgrew,  and  was  vot- 
ed for  as  school  commissioner  in  the  gen- 
eral election  of  1890,  and  is  bound  by  the 
decision  of  the  board  of  state  can  vassers. 
The  Judgment  of  this  court  as  to  Thomas 
E.  Bell  being  entitled  to  bold  the  office  of 
school  cororaissloner  in  the  county  of 
Florence,  8.  C,  during  the  present  year  Is 
In  the  negative,  and  in  favor  ot  the  plain- 
tiff. 

MoItbb,  J.,  concnrB. 

(IftS  N.  C.  760)  ' 

State  t.  Biqogbs  et  al. 

(Suipreme  Cowt  cf  North  Carolina.   March  2i, 
1891.) 

DaSTBOTIRO  FBNCSS— StaTUTIS— RBFIAIr— iNDior- 
MBMT.  • 

1.  Code  N.  C.  S  1063,  makes  it  a  misdemeanor 
to  destroy,  injure,  or  remove  any  fence  "sur- 
roanding  or  about  any  yard,  garden,  cultivated 
field,  or  pasture. "  Act  June  I,  1869,  I  1,  makes 
it  a  misdemeanor  to  ''destroy,  cut,  or  injure  any 
part  of  a  wire  fence  situated  on  the  land  of  an- 
otner,"  and  prescribes  a  certain  punishment 
thereior.  Held,  that  the  two  statutes  are  in  no 
wise  repugnant,  and  the  latter  does  not  repeal 
the  former  in  whole  or  in  part 

9.  An  indictment  tor  cutting,  destroying,  and 
injuring  "a  wire  fence  surroonaing  a  pasture," 
is  good  under  section  1062,  and  it  is  no  nound  for 
motion  inaireet  of  Judgment  that  it  fails  to  state 
under  which  statute  it  was  found. 

Indictment  tried  at  fcOl  term,  1890,  ot 
Cabarrus  superior  court,  before  Byncjm, 
J.  The  defendants  were  found  guilty. 
There  was  a  motion  in  arrest  of  judgment 
on  the  following  grounds:  "First,  it  ap- 

S eared  that  the  offense  was  committed  in 
[ay,  1889,  and  the  Indictment  was  found 
at  fall  term,  1889,  and  the  superior  court 
did  not  have  Jurisdiction  ot  the  offense 
when  the  bill  was  found,  or  when  judg- 
ment was  to  be  pronounced.  Secondly. 
That  there  were  two  statutes  in  reference 
to  the  same  offense,  (section  1062  of  the 
Code,  and  the  act  of  1889,  c.  516.)  and  the 
one  of  sabsequent  date  changes  the  pun- 
ishment ot  the  same;  and  the  indictment 
does  not  by  proper  averment  refer  to  the 

*10S.  B.  Rep.  S7& 


Statute  under  which  it  was  found,  bo  that 
the  cogrt  can  see  the  measure  of  punish- 
ment to  be  inflicted. "  Motion  in  arrest  al- 
lowed, and  the  court  gave  judgment  dls.* 
charging  the  defendants,  and  the  state  ap- 
pealed. 

The  Attorney  General,  for  the  State.  W. 
J.  Montgomery,  for  appellee. 

Avert,  J.,  (after  stating  the  ihcta  aa 
above.)  The  general  assembly  of  North 
Carolina  passed  an  act  (Laws  1889,  c.  616) 
which  took  effect  June  1, 1889,  and  con- 
tained the  following  provisions:  "Section 
1.  That  any  person  who  shall  willfully  de- 
stroy, cut,  or  injure  any  part  of  a  wire 
fence  situated  on  the  land  of  another  shall 
be  guilty  ot  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  Imprisoned  not 
exceeding  thirty  days,  or  fined  not  exceed- 
ing fifty  dollars.  Sec.  2.  That  a  fence  com- 
posed partly  of  wire  and  partly  of  wood 
shall,  for  the  purpose  ot  this  act,  be  deemed 
and  taken  to  be  a  wire  fence. "  The  Code, 
§  1062,  contains  the  provision  that  "any 
person  •'  »  •  who  shall  unlawfully  and 
willfully  bum,de8troy,  pull  do wn,  injure,  or 
remove  any  fence,  wall,  or  other  inclosure, 
or  any  part  thereof,  surrounding  or  about 
any  yard,  garden, cultivated  field,  or  past- 
ure, or  any  church,  grave-yard,  factory, 
or  other  house  in  which  machinery  is  used, 
shall  be  guilty  of  a  rolsdemoanor."  By 
limiting  the  punishment  as  prescribed  in 
the  constitution,  (article  4,  j  27,)  the  of- 
fense created  by  the  former  act  was 
brought  within  the  jurisdiction  of  a  justice 
ot  the  peace,  whllo  that  enacted  by  the 
Code  Is  cognizable  in  the  superior  court. 
This  Indictment  was  found  in  the  sutierior 
court,  and  charged  that  the  defendants, 
**  with  force  and  arms,  at  and  in  the  cuua- 
ty  aforesaid,  a  certain  wire  fence  (inclos- 
ing a  paHtu re) several  bundredyards  long, 
the  property  of  H.  C.  Lefler.  then  and 
there  situate,  unlawfully,  willfully,  and 
violently  did  cut  and  destroy  for  the  space 
and  distance  ot  two  or  three  hundred 
yards;  and  that  the  said  William  Biggera. 
James  Day,  Johu  Biggert>,  and  M.  0.  Bifg- 
gers,  the  said  wire  fence  above  described, 
by  the  means  aforesaid,  did  then  and  there 
dniawtully  and  willfully  greatly  injure,  de- 
face, and  damage,"  etc.  The  rule  laid 
down  In  this  court  in  State  v.  Wise,  66  N. 
C.  120,  was  that,  where  the  leglnlature  had 
passed  two  acts  In  reference  to  the  sa  nio 
offense,  and  the  later  act  changes  the  pun- 
ishment, the  indictment  muse  by  pro|ier 
averment  refer  to  the  statute  under  which 
it  was  found,  so  that  the  court  may  see 
the  exact  character  ot  the  otfenw  and  the 
nature  and  measure  of  the  punishment  to 
be  imposed.  The  actot  1889  does  not  refer 
to  section  1062  ot  the  Code,  and  does  not 
purport  upon  its  face  to  amend  It,  nor  are 
the  provisions  ot  the  fornler  act  repugnant 
to  those  of  the  previous  statute.  Though 
a  wire  fence  may  be  Included  in  the  geoerie 
term  "fence, "  the  act  of  1846  (Code,  §  1063) 
was  passed  to  protect  inclosures  made  by 
stone-walls,  palings,  or  in  any  other  way 
around  cultivated  fields,  pastures, 
churches,  or  grave-yards;  while  the  later 
act  manifestly  might  have  been,  and  prob- 
ably was,  intended  to  protect  fences  made 
In  the  ordinary  way  by  fastening  wire  to 


Digitized  by 


Google 


N.  C.) 


WELFARE  0.  WELFABE, 


1025 


wooden  posts,  and  erected  as  a  barrier 
against  trespassers  un  one  side  of  a  piece 
of  land,  while  on  the  other  three  sides  no 
Impediment  is  placed  In  the  way  of  those 
who  would  enter  upon  it.  To  constitute 
the  oSense  created  by  the  later  act  it  is 
not  necessary  that  the  land  should  be  com- 
pletely surrounded  or  inclosed,  but  it  is 
sufficient  it  the  wire  fencine  Injured  or  de- 
stroyed be  situate  upon  the  land.  Should 
the  owner  ol  apiece  of  woodland  abutting 
on  a  public  or  private  highway  erect  of 
wire  and  posts,  instead  of  using  slats,  an 
obstruction  like  that  described  in  t^e  cahe 
of  State  V.  Roberts,  101  N.  C.  744,  7  S.  E. 
Rep.  714,  any  person  injuring  or  destroy- 
ing it  would  now  be  guilty  of  a  niisUe- 
meanor  cognizable  iu  the  court  of  a  justice 
of  the  peace,  but  the  facts  agreed  upon  In 
the  case  would  not  now,  any  more  than 
In  the  year  I8>j8,  sustain  a  charge  of  injur- 
ing a  fence  inclosing  land,  preferred  in  tlie 
superior  court,  unless  it  were  averred  and 
proven  that  it  surrounded  a  cultivated 
field,  a  pasture,  a  church  or  a  grave-yard. 
Indeed, it  is  nut  improbable  thut  the  opin- 
ion in  that  case,  published  in  the  fail  of  the 
year  1SS«.  suggested  the  propriety  of  al- 
lowing land-holders  to  protect  their  land 
against  trespassers  by  tiie  use  of  wire 
fences.  The  indictment  charges  the  cut- 
ting, destroyfng,  and  injuring  of  a  wire 
fence  "inclosing  a  pasture,"  and  tlie  state 
was  bound  to  prove  the  averment  as  made, 
— that  the  fence  did  Inclose  a  pasture.  On 
the  other  hand,  no  such  averment  is  neces- 
sary in  the  indictment  under  the  act  of 
18x9,  and,  though  it  might  lie  in  a  case 
where  a  wire  fence  In  fact  surrounded  a 
field  or  pasture,  it  would  be  As  unneces- 
sary to  aver  that  as  to  set  forth  tlie  fact 
that  a  wire  fence  inclosed  a  piece  of  wood- 
land. 

Where  two  statutes  are  not  in  conflict, 
it  is  familiar  learning  that  an  indictment 
is  often  so  drawn  that  it  maybe  sustained 
under  either,  just  as  It  often  happens  that 
an  indictment  may  be  held  good  as  a 
charge  of  the  statutory  offense  or  the  of- 
fense growingout  of  the  same  transaction 
at  common  law.  There  is  no  conflict  be- 
tween the  two  enactments.  '  The  later  act 
WBS  passed  to  protect  land-owners  against 
a  wrong  that  the  court  had  declared  was 
not  indictable  under  the  previous  act. 
The  principle  (stated  in  State  v.  Long,  78 
N.  C.  571,and  approved  in  State  v.  Will- 
lams,  97  N.  C.  456.  2  S.  E.  Rep.  55)  that  the 
repeal  of  an  act  pending  a  prosecution  for 
the  offense  created  under  it  arrests  the 
proceeding,  and  withdraws  all  authority 
to  pronounce  judgment  even  alter  convic- 
tion, has  no  application  in  our  case,  be- 
cause the  two  statutes  are  not  repugnant, 
and  there  was  no  necessity  tor  a  clause 
saving  indictments  already  pending,  un- 
less there  had  been  some  conflict.  A  later 
Statute  Is  held  to  repeal  by  implication  an 
older  enactment  with  which  it  is  Irrecon- 
cilably ineonsistent  to  the  extent  of  such 
repugnancy;  but  the  two  must  be  recon- 
ciled. If  it  can  be  done  by  any  fair  con- 
struction. State  V.  Massey,  103  N.  C.  858, 
»  S.  E.  Rep.  632;  State  v.  Custer,  65  N.  C. 
839  We  attach  no  Importance  to  the  fact 
that  the  act  of  18S9  went  into  effect  on  1st 
of  June,  1889,  and  that  the  indictment 
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was  found  at  the  fall  term,  IflSd;  and,  the' 
appea^  being  by  the  state  from  an  order 
arresting  judgment,  we  cannot  look  be- 
yond the  record  and  take  notice  of  the  tes- 
timony offered.  We  t»»ink  that  the  indict- 
ment is  good  under  section  1062  of  the 
('ode,  which  is  not  modified  or  repealed,  in 
whole  or  In  part,  by  the  act  of  1889.  The 
bill  being  otherwise  in  the  usual  form,  or 
containing  all  that  is  essential  of  ap- 
proved precedents  used  in  indictments  un- 
der the  provision  of  the  Code  referred  to. 
It  is  not  material  that  a  particular  kind  of 
fence  was  specified,  instead  of  using  the 
generic  terms.  The  words,  "inclosing  a 
pasture,"  in  the  connection  in  which  they 
afifiear  in  the  bill,  constitute  a  sufficient 
averment  that  the  fence  injured  or  de- 
stroyed surrounded  and  inclosed  a  past- 
ure. There  was  no  ground  f<)r  arresting 
the  judgment,  and  theretore  the  judgment 
ol  the  court  below  is  reversed. 


(108  N.  C.  272) 

Welfakb  v.  Welfare  et  al. 

(Supreme  Court  of  North  Carolina.    April  1, 
1«91.) 

DowsB— Partibs— Sbttino  Asioit— Pindikos. 

1.  Code  N.  C.  S  2U2,  provides  that  tue  heirs, 
devisees,  and  other  persons  in  possession  or 
claiming  estates  in  the  land  shall  be  made  pur- 
ties  to  a  proceeding  to  allot  dower;  and  section 
IM,  Id.,  provides  thut  any  person  may  be  made  a 
defendanl  who  has  or  claims  an  interest  in  the 
controversy  adverse  to  the  plaintifi.  Held  that. 
In  a  proceeding  to  allot  dower,  the  creditors  of 
the  deceased  husband  were  proper  parties  de- 
fendant . 

2.  Upon  a  motion  to  set  aside  the  report  of  a 
jury  in  alloting  dower,  the  court  may  hear  affl 
davits. 

3.  Where  a  second  allotment  is  the  same  as 
the  first,  which  has  been  set  aside,  and  the  judge 
wbo  sets  aside  the  seooud  allotment  finds  Uiat  it 
is  excessive,  the  fact  that  bis  finding  also  recites 
the  former  finding  does  not  render  it  void. 

Appeal  from  superior  court,  Forsyth 
county;  Bvnum.  Judge. 

This  Is  a  special  proceeding,  brought  by 
the  plaintiff  against  the  defendants  other 
than  the  defendants'  creditors,  who  are 
the  heirs  at  law  of  her  late  husband,  who 
died  intestate,  to  olttain  dower  in  the 
lands  specified  in  the  petition.  In  the 
Course  of  the  proceeding  it  was  adjudged 
that  the  plaintiff  was  entitled  to  dower, 
and  an  order  was  entered  directing  that 
a  jury  allot  the  same  a-tcording  to  law. 
The  jury,  among  other  things,  in  their 
report  of  the  allotment,  say  :  "The  com- 
missioners, in  assessing  the  value  and  as- 
signing dower  to  the  widow,  flnd,a  defi- 
ciency in  the  dower  assigned  to  the 
amount  of  sixty  dollars,  which  is  the 
proper  amount,  according  to  the  mortu- 
ary tables,  recommended  to  be  paid  to 
the  widow  from  the  proceeds  of  the  sala 
of  the  real  estate  not  included  in  the 
dower."  After  the  jury  had  made  their 
report  assigning  dower,  J.  E.  Gilmer,  for 
himself  and  other  creditors,  moved  the 
clerk  to  be  allowed  to  become  parties  to 
the  petition  for  the  purpose  of  making  a 
motion  "  to  set  aside  the  report  filed  by 
the  Jury  allotting  the  dower. "  This  mo- 
tion was  allowed  by  the  clerk,  and  said 
Gilmer  filed  a  petition  in  the  cause,  and 
asked  that  the  allotment  of  dower  be  s»t 
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aside.  The  clerk,  acting;  aa  and  tor  the 
court,  denied  the  motion  of  the  defend- 
ants' creditors  to  set  aside  the  report  of 
the  jury,  and  they  appealed  to  the  judge, 
who  reversed  the  ruling  of  the  clerk,  upon 
the  ground  that  the  dower  was  Improp- 
erly allowed,  and  the  allotment  was  ex- 
cessive. The  clerk  was  directed  to  Issue 
proper  process,  to  the  end  that  a  fresh 
fury  might  make  n  proper  allotment,  and 
accordingly  process  Issued,  etc.  The  sec- 
ond Jury  allotted  the  same  property.  The 
defendants,  creditors  of  the  deceased  hus- 
band, excepted  to  the  report  of  the  second 
jury,  upon  the  grounds  that  the  allotment 
was  excessive;  that  It  was  irregularly 
made;  and  also  that  the  jury  relied  upon 
the  findings  of  the  former  jury.  The  clerk 
overruled  these  exceptions,  and  sustained 
the  report  of  the  jury.  The  defendants, 
creditors,  again  appealed  to  the  judge, 
who  gave  judgment,  the  material  part  of 
which  is  as  follows:  "The  court  Is  of  the 
opinion  that  the  allotment  should  he  set 
aside,  and  a  new  allotment  made,  for  the 
following  reasons:  (1)  For  that  the  court 
flnds  as  a  tact  tnat  the  allotment  was 
excessive.  (2)  For  that  Judge  Merrimon 
has  already  adjudged  that  the  allotmeut 
was  exccHBlve  and  improperly  made.  •  The 
ruling  of  theclerklstlierefore  reversed,  and 
It  Is  ordered  that  the  allotment  of  dower 
be  set  aside,  and  that  a  new  allotment  be 
made.  The  clerk  will  Issue  the  proper 
process,  to  the  end  that  a  new  allotment 
of  dower  may  be  made,  and  the  cause  is 
remanded  to  the  clerk  for  that  purpose." 
From  this  judgment  the  plaintiff  ap- 
pealed, assigning  error  as  follows:  (1) 
The  flndlngs  of  fact  upon  affidavits  by 
the  judge,  and  the  basing  of  his  ju'Jgment 
upon  the  findings  of  fact  by  Judge  Mer- 
rimon. (2)  Hlsconolusiona of  law  thereon. 
J,  S.  Groga,D,  for  appellant.  Glean  & 
Manly,  for  appellees. 

Merrimon,  C.  J.,  {after  stating  the  facta 
as  above.)  The  counsel  for  the  plaintiff  In- 
sisted on  the  argument  here  that  creditors 
of  her  late  husband  could  not  properly  be 
made  parties  defendant  in  this  proceeding; 
that  they  were  improvidently  made  such, 
and  bad  no  right  toexcept  orobject  to  the 
allotment  of  dower  by  the  jury,  and  hence 
could  not  appeal  from  the  order  of  the 
clerk  overruling  their  exceptions.  He  fur- 
ther contended  that  these  objections  ap- 
pear upon  the  face  of  the  record  proper, 
and  therefore  the  court  ought  not  to  have 
given  the  judgment  complained  o(.  If  It 
be  granted  that  the  plaintiff  could  avail 
herself  of  such  objection  here,  in  theabsence 
of  an  appropriate  assignment  of  error, 
we  think  such  objection  is  not  well  found- 
ed. It  is  true  that  the  statute  regulating 
proceedings  In  applications  for  dower  pro- 
vides (Code,  §  2112)  that  "the  heirs,  devi- 
sees, and  other  persons  in  possession  or 
claiming  estates  in  the  lands  shall  be  par- 
ties to  such  proceeding. "  But  it  does  not 
provide,  in  terms  or  by  implication,  that 
only  such  persons  shall  or  may  be  made 
parties.  There  Is  neither  statutory  pro- 
vision nor  principle  nor  settled  practice 
that  forbids  or  prevents  parties,  having 
an  interest  In  or  affected  by  a  special  pro- 
ceeding to  obtain  dower,  to  be  made  par- 


ties to  the  same  as  In  other  cases.  The 
provisions  of  the  Code  of  Civil  Procedure 
are  applicable  to  such  a  proceeding,  except 
as  otherwise' provided,  (Id.  S  278,)  and 
among  these  provisions  pertinent  and  ap- 
plicable Is  that  (Id.  g  184)  which  prescribes 
that  "  any  person  may  be  made  a  defend- 
ant who  has  or  claims  an  Interest  In  the 
controversy  adverse  to  the  plaintiff,"  etc. 
Now,  obviously,  the  creditor  of  a  deceased 
debtor,  whose  personal  estate  is  insuffi- 
cient to  pay  his  debts,  has  a  substantial 
interest  that  justly  prompts  him  to  see 
that  excessive  dower  is  not  allotted  to  the 
widow  of  such  debtor.  It  may  be  that 
the  heir's  interest  in  the  land  Is  trifling,  in 
fact  worth  nothing,  and  lie  may  be  hostile 
to  the  creditor,  and  collude  with  the 
widow  asking  dower.  Hence  the  law 
gives  the  creditor  opportunity  Co  be  beard 
In  opposition  to  excessive  dower  in  the 
proceeding  whereby  the  widow  seeks  to 
obtain  dower,  and  this  without  regard  to 
any  other  possible  remedy  he  may  have. 
It  might  be  that.  If  a  creditor  could  not 
thus  have  remedy,  he  would  be  remediless. 
He  clearly  has  such  interest  as  entitles  him 
to  be  made  a  party  defendant,  to  the  end 
he  may  justly  prevent  the  allotment  of  ex- 
cessive dower.  Ex  parte  Moore.  64  N.  C. 
90;  Lowery  v.  Lowery,  Id.  110;  Ex  parte 
Avery,  Id.  113;  Carney  v.  Whitehurst,  Id. 
426.  It  was  therefore  competent  for  the 
court  to  make  the  defendant  creditors  par- 
ties in  a  proper  case,  and,  in  the  absence 
of  exception  or  objection  that  they  were 
not  creditors  whose  interests  might  be  af- 
fected adversely  by  excessive  allotment  ol 
duwer.  It  must  be  taken  that  they  were 
properly  made  parties.  No  statute  pre- 
scribes how  objections  to  an  excessive  al- 
lotment of  dower  shall  be  made,  but  thia 
Is  settled  by  rules  of  practice.  It  Is  said  In 
Stiner  v.  Cawthorn,  4  Dev.  &  B.  601,  that 
"the  act  of  1784  has  not  indicated  the  rem- 
edy for  an  Illegal  or  excessive  allotment  of 
dower,  but  the  usageM  of  our  courts  have 
defined  it,  to-wit,  that,  where  the  report 
of  a  jury  Is  returned,  exceptions  may  be 
thereunto  taken  by  any  one  aggrieved, 
and  the  court  will  set  aside  the  allotment, 
aud  order  a  new  allotmeut,  if  sufllclent 
cause  be  shown."  As  we  have  seen,  a  cred- 
itor may  be  one  aggrieved.  Kx  parte 
Moore,  supra. 

The  court  below  seems  to  have  observed 
the  settled  rules  of  practice.  It  was  cer- 
tainly competent  for  it  to  hear  pertinent 
affidavits  with  a  view  to  ascertain  such 
facts  as  would  enable  it  intelligently  and 
fairly  to  determine  that  the  allotment  of 
dower  by  the  jury  was  or  was  not  exces- 
sive. It  might  hear  any  competent  evi- 
dence for  such  purpose,  and  ordinarily  It 
must  be  the  sole  judge  of  whether  or  iiot 
a  reallotment  shall  be  made.  The  court 
also  found  the  facts  that  the  allotment 
was  excessive,  and  the  mere  fact  that  a 
preceding  judge  had  so  found  coald  not 
render  the  findings  of  fact  by  a  subse- 
quent one  void,  or  at  all  affect  Its  merits. 
It  appears  that  both  juries  allotted  the 
same  property,  and  it  may  be  that  both 
judges  found  the  like  facts  from  substan- 
tially the  same  evidence.  This  they  might 
do.  If  the  allotment  was  excessive,  as  the 
court  found  the  fact  to  be,  then,  as  mat. 
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ter  of  law,  the  court  certainly  had  aatho^ 
Ity,  and  It  was  its  duty,  to  direct  another 
]ury  to  make  a  reallutment.  The  court 
below,  in  the  exercise  of  a  sound  dis- 
cretion, muMt.  be  the  judge  of  how  often, 
for  Jost  cause,  it  will  direct  a  renllotment. 
An  appeal  lies  from  the  order  of  the  cleric 
to  the  JudKe.  It  Is  so  expressly  provided 
by  the  statute  (Code,  §252)  which  applies  in 
special  proceedings  as  well  as  in  civil  ac- 
tions Kftnerally.  Brittain  v.  Mull,  91  N.  C. 
498.  There  is  no  error.  To  the  end  that 
farther  action  may  be  taken  in  the  pro- 
ceeding, let  this  opinion  be  certified  to  the 
superior  court.    It  is  so  ordered. 


(108  N.  O.  tas) 

HcNTBR  y.  Scott. 

(/Supreme  Court  of  NorOi  Carolina.    March  90, 
1891.) 

LlT>  INSUBAHOE — BkSBFICIA^RIBS — VaSUNOB. 

Where  an  applIcatioD  for  insurance  speci- 
fies as  beneficiaries  applicant's  wife  "and  chil- 
dren, "  and  the  policy  designates  them  as  the 
wife  "and  her  personal  representatives  and  as- 
signs, "  whicb  was  received  by  assured  without 
objection,  and  premiums  tiiereon  regularly  paid, 
the  application,  as  modified  by  the  policy,  will  be 
deemed  to  l>e  the  contract,  and  the  benefloiaries 
those  mentioned  in  the  policy. 

Appeal  from  superior  court,  Alamance 
county;  M.\cRae,  Judge. 

J.  A.  Long  and.  J.  T.  Morehead,  for  ap- 
pellant. J.  W.  Graham  and  Junius  Par- 
ker, for  appellee. 

Clakk,  J.  The  application  for  insurance 
specified  as  the  proposed  beneflciarlen  the 
wife  of  the  applicant,  "for  herself  and  chil- 
dren." The  policy  as  issued  designated 
the  wife  and  "her  personal  representa- 
tives and  assigns"  as  the  beneficiaries. 
The  policy  was  received  by  the  insured 
without  objection,  was  acted  upon  by 
both  parties,  and  the  preminms  regularly 
paid  thereon.  The  only  question  pre- 
sented is  whether  the  beneficiaries  of  the 
policy  are  those  named  in  the  policy  itself 
or  those  named  in  the  application.  If  A. 
writes  a  letter  to  B.,  making  an  itemised 
propoKal,  and  B.  replies,  accepting  the 
proposal,  but  in  reciting  the  items  varies 
one  of  them,  it  Is  clear  that  as  to  such 
Items  the  two  minds  are  not  agreed,  and 
there  is  no  completed  contract.  But  if  A. 
receives  B.'s  reply  as  to  the  contract,  ac- 
cepts it.  acts  on  it,  and  pays  money  In 
pursuance  of  Its  terms,  the  application,  as 
modined  by  the  reply,  will  constitute  the 
contract  between  the  parties.  Construing 
the  two  papers  together,  the  item  In  the 
application,  not  accepted  In  the  reply, 
was  not  agrreed  on,  while  the  modifica- 
tion of  it  in  the  reply,  accepted  without 
objection  by  the  applicant,  and  acted  up- 
on l)y  both  parties,  was  assented  to,  and 
became  as  much  an  integral  part  of  the 
contract  as  It  stated  in  the  original  pro- 
posal. This  is  so  plain  that  no  citation  of 
authority  is  necessary.  It  Is  not  alleged 
In  the  complaint,  nor  stated  among  the 
"facts  agreed,"  that  by  mistake,  accident, 
or  Inadvertence  the  policy  does  not  cor- 
rectly state  the  contract  between  the  par- 
ties; and,  even  if  this  had  been  alleged, 
The  correction  could  not  be  made  to  the 
'  prejudice  of  bona  Ode  assignees  lor  valae 
without  notice.    No  error. 


(tot  N.  a  US) 
Whitman  t.  SBiNaLET9N. 

(Supreme  Cowt  oS  Ji'orOi  CaroUna.    March  9^ 
1881.) 

DiUVSBT  OV  DbHD — QtJXSTIOH  FOB  JUBT. 

The  delivery  of  a  deed  is  a  question  of  fact 
for  the  Inry,  and  where  there  is  evidence  that 
the  grantee  was  in  possession  of  a  deed,  left 
it  with  a  witness  to  be  recorded,  and  that  certain 
of  its  conditions  had  been  fully  performed  by  the 
grantee,  it  is  error  to  instruct  that  there  is  no 
evidence  from  which  to  Infer  delivery. 

Appeal  from  superiorcourt,  Duplin  coun- 
ty; Brown,  Judge. 

B.  R.  Komegaa,  for  plaintiff.  W,  B.  At- 
lea,  for  defendant. 

Shepherd,  J.  His  honor  instructed  the 
Jury  that  there  was  no  evidence  from 
which  they  could  infer  a  delivery  of  the 
deed  from  Gregory  Price  to  the  defendant, 
and  this  is'the  solequeRtion  presented  for 
review.  It  was  In  evidence  that,  some 
time  after  the  death  of  the  grantor,  the 
defendant,  the  grantee,  was  in  possession 
of  the  deed,  and  left  It  with  the  witness 
Smith' to  have  it  recorded.  The  deed  was 
lost  or  misplaced  by  the  said  witness,  but 
its  contents  were  proved.  It  was  in  the 
usual  form,  and  conveyed  the  land  in 
question  to  the  defendant  In  fee,  and  "it 
was  specified  In  It  [says  a  witness]  that 
she  was  to  take  care  of  him  [the  grantor] 
the  remainder  of  bis  life,  and  then  give 
him  a  Christian  burial."  it  was  also  In 
evidence  that  these  conditions  were  fully 
performed  by  the  defendant.  The  deed 
was  witnessed  by  J.  F.  Maxwell  and  John 
Maxwell,  the  last-named  being  now  dead. 
The  former  testified  simply  that  he  wit- 
nessed the  instrument,  and  there  was  no 
testimony  of  any  other  circumstances  at- 
tending its  execution.  "The  delivery  of  a 
deed  is  a  question  of  fact.  The  law  baa 
prescribed  no  particular  form  in  which  it 
shall  be  made.  When  the  question  rests 
upon  the  attendant  circomstances  and 
the  intention  of  the  parties,  the  fact  of 
their  existence  and  their  effect  are  peculiar- 
ly within  the  province  of  the  jury.  It  to 
error,  then,  for  a  judge  to  tell  the  jury 
that  there  Is  no  evidence  of  a  delivery, 
when  any  circumstances  are  proved  from 
which  It  may  he  inferred ;  no  matter  how 
slight  or  inconclusive  they  may  be,  the 
party  relying  upon  them  has  a  right  to 
have  them  submitted  to  a  jury. "  Floyd 
V.  Taylor,  12  Ired.  47.  The  deed  In  ques- 
tion was  in  possession  of  the  grantee,  and 
such  possession,  with  proof  of  the  sign- 
ing by  the  grantor.  Is  evidence  from  which 
the  Jury  may  presume  a  deli  very.  Williams 
V.  Springs,  7  Ired.  384;  Blume  ▼.  Bow- 
man, 2  Ired.  888;  Devereux  v  McMahon, 
ante,  902,  (decided  at  this  term.)  The  law 
Is  laid  down  in  Tiedeman  on  Real  Property 
(section  818)  as  IoIIowh:  "If  the  deed  is 
found  In  the  possession  of  the  grantee,  a 
delivery  and  acceptanceare  presumed.  But, 
like  other  legal  presumptions,  it  is  liable 
to  be  rebutted  by  proof  that  the  posses- 
sion of  it  was  obtained  without  the  In- 
tention of  the  grantor  to  make  a  delivery 
or  without  his  consent,  and  parol  evi- 
dence is  admissible  to  establish  this  fact." 
This  Is  supported  by  abundant  authority. 
In  Clayton  v.  Li  verm  an,  4  Dey.  &  B.  2t^, 
cited  by  counsel,  the  circumstances  at- 
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tending  the  execution  were  folly  disclosed, 
find  these  Miot  constituting  a  delivery,  or, 
at  least,  leaving  it  in  doubt,  it  was  held 
that  the  presumption  raised  by  the  mere 
production  ol  the  deed  by  the  grantee,  aft- 
er the  death  of  the  makera,  was  rebutted 
because  it  appeared  that  he  lived  with 
the  makers,  was  their  manager  and  agent 
until  tbeir  deaths,  and  then  took  posses- 
sion of  all  of  their  property  and  effects. 
There  is  no  such  explanation  of  the  pos- 
session in  this  ca^e  as  will  warrant  us  in 
holding  that  the  presumption  Is  rebutted, 
and  that  there  is  no  evidence  to  go  to  the 
Jury.  We  have  only  the  fact  that  the  de- 
fendant was  living  with  the  grantor,  and 
there  is  nothing  to  show  that  she  exer- 
cised any  control  over  his  business,  or 
took  charge  of  any  of  his  effects  after  his 
death.  Doubtless  his  honor  was  under 
the  impression  that  there  should  have 
been  distinct  and  affirmative  evidence  of 
delivery  at  the  time  of  the  signing  of  the 
deed.  The  subscribing  witness  was  silent 
as  to  this,  but,  conceding  that  the  deed 
was  not  delivered  at  that  time.  It  could 
nevertheless  have  been  delivered  subse- 
quently, (Clayton  v.  Llvermbn,  supra,) 
and  without  the  presence  of  the  subscrib- 
ing witnesses,  (Oaskill  v.  King,  12  Ired. 
211.)  The  fact  that  the  deed  was  in  pos- 
session of  the  grantor  several  years  after- 
wards, at  the  trial  before  the  Justice  of  the 
peace,  is  not  inconsistent  with  a  previous 
delivery.  He  may  have  retained  it  in  his 
possession  after  the  delivery,  (Smith, 
Cont.  56,  notes,)  or  he  may  have  obtained 
it  of  the  grantee  for  the  purposes  of  that 
particular  occasion.  Indeed,  the  fact  that 
be  put  it  in  evidence,  on  the  trial  of  him- 
self and  the  grantee  for  fornication  a^d 
adultery,  was  a  circumstauce  to  becou- 
sidered  in  favor  of  delivery,  as  his  appar- 
ent object  was  to  show  that  he  was  living 
with  the  grantee,  not  unlawfully,  hut  un- 
der the  condition  of  the  deed,  to  the  effect 
that  she  was  to  support  him.  Consider- 
ing the  whole  testimony,  we  think  there 
was  evidence  of  delivery,  and  that  it 
should  have  been  passed  upon  by  the  jury. 
New  trial. 


(108  N.  C.  204) 

Brown  v.  Rainor. 
(Supreme  Court  <tf  North  Coroilno.    March  24, 

1891.) 

H^M»t^  CoBPUB  —  Abatbuent — Death  ot  Pxbtt 
— Costs. 

1.  A  hahens  corjnu  proceeding  to  obtain  pos- 
session of  children,  where,  pending  an  appeal  by 
petitioner,  respondent  dies,  abutes. 

3.  In  such  case  the  court  will  leave  each  party 
to  pay  his  own  costs. 

Appeal  from  superior  court,  Onslow 
county;  Gkaves,  Judge. 

H.  R.  Kornegay,  for  appellant.  W.  R. 
Allen,  tor  appellee. 

Merrimon,  C.  J.  This  is  a  summary 
proceeding,  whereby  the  petitioner  seeks 
by  writ  of  habeas  corpus  to  obtain  pos- 
session of  certain  of  his  Infant  children  in 
the  possession  ot  and  detained  by  (as  is 
alleged)  the  respondent,  who  was  their 
grandfather.  The  Judge  at  cbambcrsgave 
Judgment  in  favor  of  the  respondent,  and 
thereupon  the  petitioner  (appellant)  ap- 


pealed to  this  court,  as  be  might  do. 
Code,  §  1662;  Musgrove  v.  Kornegay,  7 
Jones,  (N.  C.)  71.  Pending  the  appeal  the 
respondent  died,  aud  this  appears  by  sug- 
gestion and  upon  atfidavlts  filed.  The  pe- 
titioner asks  that  the  admlnistratororex- 
ecutor  of  the  respondent  be  made  a  party, 
and  insists  that  at  ail  events  be  is  not 
chargeable  with  costs.  The  proceeding  is 
summary  in  Its  character,  and  in  the  nat- 
ure of  the  matter  has  served  its  special 
purpose  as  far  as  practicable.  The  re- 
spondent, having  died,  is  beyond  the  Juris- 
diction of  the  court  for  any  purpose.  Nor 
can  it  be  sustained  against  bis  executor 
or  administrator.  There  is  no  statute 
that  so  provides.  They,  as  such,  are  not 
chargeable  in  contemplation  of  law  with 
the  possession  or  detention  ot  the  chil- 
dren, the  possession  of  which  the  peti- 
tioner seeks  to  obtain.  His  remedy  is  by 
another  like  proceeding  directed  against 
the  person  who  may  have  possession  ot 
them  now  or  hereafter.  Ordinarily  the 
costs  ot  a  writ  of  bnbeaa  corpus  proceed- 
ing may  be  awarded  at  the  discretion  of 
the  court  or  judge.  Code,  §  1660.  But  here 
the  proceeding  abates, and  the  court  gives 
no  Judgment  for  costs.  Each  party  is  lia- 
ble for  his  own  costs,  according  to  law,  in 
such  cases.  Officers  v.  Taylor,  1  Dev.  99. 
The  proceeding  abates.   It  la  so  adjudged. 


O08  N.  C.  4(6) 

Roberts  et  a/,  y.  Lewald  et  al. 

(Sumrtme  Court  of  North  CaroUna.    Uarob  M, 

1891.) 

Costs  on  Appeal. 

1.  Costs  for  the  fees  of  the  clerk  for  prepar- 
ing the  transcript  of  the  record  on  appeal  cannot 
be  taxed  in  the  supreme  court,  but  must  be  set- 
tled In  the  trial  court,  under  Code  M.  C.  {  661, 
which  requires  the  clerk  to  make  out  and  trans- 
mit the  transcript  to  the  supreme  court  only 
after  his  fees  are  paid  by  appellant. 

2.  Supreme  court  rule  81  of  North  Carolina 
restricts  the  amount  of  printing  of  the  transcript, 
to  be  recovered  in  the  costs,  to  20  pages,  unless 
otherwise  specially  allowed  by  the  court.  Held, 
that  the  court  will  not  tax  in  favor  of  the  win- 
ning party  costs  of  printing  more  than  20  pages 
of  the  transcript,  if  tlie  additional  matter  was 
not  necessary. 

Motion  of  plaintifl  in  this  court  to  retax 
costs. 

H.  McD.  Roblaaon  a  nd  J.  W.  HiBsdalt',  tor 
piaintitfs.    T.  JB.  Sutton,  tor  defendants. 

Clark,  J.  The  plaintiffs,  In  whose  favor 
this  cause  was  decided  at  last  term,  (ante, 
279,)  move  to  retax  the  bill  of  costs,  so 
as  to  allow  (1)  the  sum  of  f  29.05  paid  the 
clerk  of  the  court  below  for  preparing  the 
transcript  of  the  record  on  appeal;  (2)  the 
sum  of  $24.20  paid  by  appellant  for  print- 
ing the  transcript  In  excess  ot  the  amount 
already  allowed  aud  taxed  for  printing  the 
maximum  of  20  pages,  under  ruIeSl.  Code, 
§  551,  requires  the  clerk  below  to  make  out 
and  transmit  the  transcript  ot  the  record 
to  this  court,  but  not  unless  bis  tees  there- 
for are  paid  by  the  appellant.  Andrewb 
v.  Whlsnant.  83  N.  C.  446;  Bailey  v. 
Brown,  105  N.  C.  127,  10  S.  E.  Rep. 
1054.  Such  costs,  like  that  ot  the  filing 
and  justification  ot  the  appeal-bond,  and 
ot  transmitting  the  record  here,  and  tbe- 
llke,  are  no  part  of  the  costs  of  this  conrt 
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They  accrued  anterior  to  docketing  the 
case  in  this  court.  Whiie  no  part  nt  the 
costs  of  the  trial,  they  are  none  the  less  a 
part  of  thecosts  below,  and  their  recovery 
uiust  be  adjudged  by  approprlateordersof 
the  ]ud)i;e  of  that  court.  Rule  23  requires 
the  printing  of  the  "statement  of  case," 
and  of  "the  exceptions  appearing  in  the 
record  to  be  reviewed  by  the  court."  Rule 
30  excepts  criminal  cases  and  appeals  la 
forma  pauperis.  Rule  31  restricts  the 
amount  of  printing  allowed  to  be  recov- 
ered in  the  costs  to  a  maximum  of  20 
pages  of  the  transcript  of  the  record,  un- 
less otherwise  specially  allowed  by  the 
court;  and  the  court,  by  rule 32,  may  or- 
der additional  parts  of  the  record  to  be 
printed.  From  this  it  will  be  seen  that 
the  rules  only  require  the  statement  of  the 
case  on  appeal,  and  such  other  parts  of 
the  record  as  present  exceptions  for  re- 
view, to  be  printed;  and  that  the  court 
deemed,  as  a  general  rule,  that  20  pages 
would  be   amply  sufficient  for  that  pur- 

f>OHe,  reserving,  however,  the  right  to  al- 
ow, in  extraordinary  cases,  the  appellant. 
If  successful,  to  recover  for  the  printing  of 
a  greater  number  of  pages.  In  proiter 
cases,  this  the  court  will  allow;  but  such 
cases  are  in  fact  unusual.  We  learn  from 
our  clerk  that  the  average  cost  of  print- 
ing transcripts  on  appeal  is  between  four 
dollars  and  five  dollars;  the  costs  in  the 
majority  of  cases  belag  less  than  that,  and 
)n  a  few  above  it.  In  looking  Into  the 
printed  record  in  the  present  case,  we  find 
ibat  the  "statement  of  case  on  appeal"  oc- 
cupies only  two  pages.  A  most  liberal  al- 
lowance for  "the  other  matters  required 
to  be  reviewed  by  the  court"  will  not  en- 
title the  plaintiff  to  recover  in  all  for  more 
than  the  20  pages  for  which  he  has  already 
been  allowed.  The  plaintiff,  in  causing  56 
pages  to  be  printed,  acted  Improvldently, 
and  cannot  expect  the  appellee  to  bear  the 
expense  of  the  unnecessary  printing. 
W  hile  the  court.  In  all  proper  cases,  will 
certainly  allow  for  printed  matter  In  exceHS 
of  20  pages.  It  will  not  tax  the  losing  par- 
ty with  needleijs  expense.  The  rule  requir- 
ing (except  In  criminal  and  pauper  ap- 
peals) the,  printing  of  the  "case  on  ap- 
peal," and  the  other  parts  of  the  record 
necessary  to  be  reviewed.  Is  a  necessity, 
and  on  an  average  costs  in  each  case  less 
than  one-third  of  the  tax  fee  formerly  al- 
lowed. It  is  a  rule  that  beneOts  litigants 
and  tlielr  counsel  as  well  as  the  court,  by 
permitting  the  more  careful  as  well  as  the 
more  prompt  consideration  of  appeals. 
But  the  court  will  not  allow  a  beneficial 
and  necessary  requirement  to  be  abused 
by  saddling  parties  with  unnecessary  ex- 
pense.   Motion  denied. 

(108  N.  c.  10)  

HnoBON  T.  Jordan. 

(Suprenw  Court  of  North  Carolina.    If  arch  94, 
1891.) 

Tbi4I>— Abovmbnts  op  CotnreKL— Dkkd  ik  Brt- 

DBUOB— PbaCDCLEUT  CONVEYANCES. 

1.  It  is  propur  for  counsel  to  comment  upon 
the  tailureof  a  party  to  the  suit  to  give  testimony 
where  he  waa  in^sent  at  the  trial,  and  there  was 
evidence  introduced  tending  to  show  fraud  on  his 
part;  and  the  fact  thai  his  deposition  bad.  been 
taken  before  trial  by  the  opposite  party  does  not 
create  an  exception  to  the  rule,  where  the  depo- 


sition is  offered  by  himself,  and  contained  no  ex- 
planation of  the  circumstances  tending  to  show 
fraud.    Merrimon,  C.  J.,  dissenting. 

2.  A  deed  may  be  offered  in  evidence  although 
it  was  not  registered  ontil  Uie  day  autmnoos  was 
issued. 

8.  Where  a  deed  is  made  for  the  purjwse  of 
defrauding  the  grantor's  creditors,  and  such  pur- 
pose is  known  to  and  participated  in  by  the  gran- 
tee, it  is  void,  although  the  grantor  reserved  sufB- 
cient  property  to  pay  all  of  his  debts,  and  the 
purchase  money  was  paid  by  the  grantee. 

Appeal  from  superior  court,  Sampson 
county;  Okives,  Judge. 

This  was  an  action  to  recover  the  land 
described  in  the  complaint.  The  title  was 
in  issue.  On  the  trial  the  plaintiff  put  in 
evidence  a  deed  to  him  from  the  sheriff  of 
Wayne  county,  dated  March  10, 1890.  The 
land  embraced  by  this  deed  is  the  subject 
of  this  action,  and  was  sold  to  satisfy  cer- 
tain judgments  for  money  aarainst  E.  B. 
Jordan.  These  judgments,  the  executions 
issued  upon  the  same,  and  the  returns  by 
the  sheriff  thereof,  were  also  put  in  evi- 
dence. "In  order  to  estop  defendant, 
plaintiff  Introduced  in  evidence  a  certified 
cop^  of  a  deed  from  E.  B.  Jordan  (above 
named)  and  wife  to  D.  B.  Joraan,  the  de- 
fendant, dated  February  9, 1889,  and  duly 
proved  and  recorded  in  the  office  of  the 
regrlster  of  deeds  of  Wayne  county,  which 
was  admitted  to  cover  the  land  in  contro- 
versy, which  deed  recites  a  consideration 
off  1,500."  The  plaintiff  alleged  that  thip 
deed  was  fraudulent;  made  by  defendants 
in  the  judgments  above  mentioned  to  the 
present  defendant,  bis  son,  to  defraud  the 
creditors  of  the  former;  and  he  produced 
evidence  tending  to  prove  such  fraudulent 
purpose,  and  that  the  defendant  paid 
nothing  for  the  land,  etc.  "The  defendant 
then  introduced  his  examinations  had  be- 
fore the  clerk  of  the  superior  court  of 
Waynecounty,  at  the  instanceof  the  plain- 
tiff, under  sections  581  and  5<*2  of  the  Code. 
Defendant  Introduced  in  his  behalf  his 
mother,  who  testified,  among  otherthings, 
that  the  money  for  the  land  was  paid  by 

D.  B.  Jordan  to  E.  B.  Jordan,  In  her  pres- 
ence, no  one  except  herself,  her  husband, 
and  her  son  being  present ;  that  it  was 
paid  in  a  bundle,  and  was  not  counted, 
and  she  could  not  say  how  much  there 
was,  but  she  heard  him  say  there  was 
f  1,100  or  f  1.200;  that  she  took  the  money, 
and  put  it  in  her  hand-satchel,  and  carried 
it  home,  and  that  night  gave  It  to  her  hus- 
band, and  has  not  seen  it  since.  In  reply, 
plalntift  introduced  evidence  tending  to 
prove  that  the  defendant  had  been  In  Pen- 
der county  only  one  year  before  the  deed 
was  executed  by  bim,  and  that  be  was  in- 
solvent when  be  went  to  Pender.  E.  B. 
Jordan  was  present  in  court  during  the 
whole  of  the  trial,  as  was  also  the  defend- 
ant, and  neither  of  them  was  introduced 
as  a  witness.  During  the  progress  of  the 
argument,  one  of  plaintiff's  counsel  was 
proceeding  to  comment  on  the  failure  of 

E.  B.  Jordan  and  D.B.Jordan  to  take  the 
stand  as  witnesses,  when  the  defendant 
objected  that  it  was  improper  to  comment 
on  tlielr  failure  to  take  the  stand.  His 
honor  overruled  the  objection,  and  the  de- 
fendant excepted."  There  was  a  verdict 
and  judgment  for  plaintiff, and  the  defend- 
ant appealed  to  this  court. 
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Geortte  Ronatree  and  U.  h.  Stevens,  for 
appellant.  Aycock  &  Duniela  and  Strong, 
Grajr  &  Stamps,  for  appellee. 

Clark,  J.,  (after  stating  the  facta  mm 
above.)  The  first  three  exceptions  were 
without  merit,  and  were  abandoned  on 
the  argument.  The  fourth  exception  was: 
"The  defendant  was  present  in  court  dar- 
ing the  whole  of  the  trial.  The  plaintiff's 
counsel  was  proceeding  to  comment  on 
the  failure  of  the  defendant  to  take  the 
stand  as  a  witness,  when  the  defendant 
objected  that  It  was  improper  to  com- 
ment onblH  failure  to  take  the  stand.  The 
court  overruled  the  objection,  and  the  de- 
fendant excepted. "  There  is  no  exception 
to  the  nature  of  the  comments  of  counsel 
as  being  uu  abuse  of  the  privilege  of  coun- 
sel, and  an  exception  of  that  kind  must  be 
made  at  the  time,  or  it  is  waived.  State 
T.  Sugg,  89  N.  C.  527;  State  v.  Powell, 
106  N.  C.  635.  11  S.  E.  Rep.  191.  The 
point  presented  is  the  right  to  com- 
ment on  the  fact  that  the  opposite  par- 
ty In  a  civil  action  does  not  go  upon 
the  stand  as  a  witness  In  his  own  be- 
half. Code,  §  1353,  prohibits  such  com- 
ment as  to  the  defendant  In  a  criminal 
action,  but  there  is  no  such  inhibition  In 
regard  to  parties  In  civil  actions.  What- 
ever taoay  have  been  the  intimations  of  the 
court  In  the  earlier  caHes,  when  the  stat- 
ute allowing  parties  in  civil  actions  to  tes- 
tify (Code,§  ISfiO)  was  fresh  and  considered 
almost  revolutionary,  there  was  never  any 
statute  pruhibitlng  such  comments  In  civil 
cases;  and  It  ha(<boen  settled  in  Goodman 
v.  Sapp,  102  N.  C.  477,  9  S.  E.  Rep.  483,  that 
the  introduction  or  non-Introduction  of  a 
party  as  a  witness  In  his  own  behalf  is 
the  subject  of  comment  exactly  as  the  in- 
troduction or  non-introduction  of  any 
other  witness  would  be.  There  was  evi- 
dence tending  to  show,  and  which  the  jury 
found  did  show,  fraud  on  the  part  of  the 
defendant.  He  was  in  court,  and  heard  it. 
The  truth  of  the  facts  was  peculiarly  with- 
in bis  knowledge,  and  he  was  a  competent 
witness  That  he  failed  to  go  upon  the 
stand  and  contradict  evidence  affecting 
him  BO  nearly  was  a  pregnant  circum- 
stance which  the  jury  might  well  consider, 
and  which  counsel,  within  proper  limits, 
might  call  to  their  attention. 

It  is  contended,  however,  that  while  this 
Is  generally  true,  this  case  Is  an  exception, 
becaut>e  the  plaintiff  bad  caused  the  exam- 
ination of  the  defendant  to  be  taken  prior 
to  the  trial,  as  authorized  by  Code,  S§  581, 
582.  That  proceeding  is  a  substitute  for 
the  bill  of  discovery  under  the  former  prac- 
tice, (section  579,)  and  the  plaintiff  could 
have  rebutted  his  deposition  on  the  trial 
by  adverse  testimony,  (section  583.)  Ete- 
sides,  the  deposition  was  put  in  evidence 
by  the  defendant  himself,  and  the  plaintiff 
"did  not  make  one  his  witness  by  taking 
bis  deposition,  which  he  declined  to  read." 
Pbakson,  J.,  in  Neil  v.  Childs,  10  Ired.  196. 
Every  one  knows  that  as  a  matter  of 
practice  the  evidence  of  a  witness  viva 
voce  is  more  effective  with  a  jury  than  the 
reading  of  a  deposition ;  and  again,  one 
of  the  rccoRnized  aids  to  a  jury  in  arriving 
at  the  truth  of  controverted  facts  Is  the 
bearing  of  a  witness  on  the  stand,  bis  man- 
ner in  giving  In  his  testimony,  bis  frank- 


ness or  efforts  at  concealment,  and  the  like. 
That  the  defendant,  who  was  in  coort 
when  his  character  for  truth  and  honesty 
was  so  strongly  imi;>eacbed,  should  prefer 
to  put  In  his  deposition  and  deprive  him- 
self of  the  benefit  of  his  Wva  voce  testi- 
mony, and  the  jury  of  the  advantage  'of 
seeing  his  bearing  ana  manner  on  the 
stand,  was  sui-ely  a  subject  of  legitimate 
comment.  It  was  open  to  his  counsel  to 
argue  that  it  proceeded  from  delicacy  and 
a  sense  of  propriety,  but  that  did  not  oe- 
prive  the  plaintiff's  counsel  from  calling 
attention  in  a  proper  way  to  the  fact  that 
the  defendant  preferred  gfiving  the  jury  bis 
deposition  instead  of  the  benefit  of  a  per- 
sonal examination  before  tbem.  There 
was  no  exception  that  the  comments  of 
plaintiff's  counsel  were  of  a  nature  to  be 
an  abuse  of  the  privilege.  Besides,  there 
was  brought  out  on  the  trial  for  the  first 
time  the  material  testimony  that  the 
mouey  was  handed  over  In  a  package,  un- 
counted; the  plaintiff's  mother,  who  was 
relied  on  as  a  witness  to  prove  the  pay- 
ment of  the  money,  not  knowing,  there- 
fore, bow  much  it  was;  and,  further,  that 
the  defendant  went  to  Pender  only  one 
year  In-fore  the  deed  was  executed  to  him, 
and  that  he  was  insolvent  when  be  went 
there.  That  the  defendant  did  not  explain 
these  circumstances,  which  did  not  appear 
In  the  deposition,  of  Itself  made  It  legiti- 
mate to  comment  upon  his  failure  to  go 
upon  the  stand.  It  is  not  always  proper 
to  comment  upon  the  fact  that  any  one 
does  not  go  upon  the  stand.  When,  bow- 
ever,  the  witness  is  In  court,  and  can  give 
important  Information  to  the  court  and 
jury  In  their  search  after  the  truth,  the  fact 
that  he  Is  not  called  by  the  party  who 
should  put  him  on  the  stand  Is  a  snbject 
of  proper  criticism,  and  it  makes  no  dif- 
ference (in  a  civli  case)  that  sncb  witness 
is  a  party  to  the  Ruit. 

The  fifth  exception  is  that  plaintilTs 
deed,  though  executed  before  action 
brought,  was  not  registered  till  the  same 
day  the  summons  was  issued.  The  plain- 
tiff had  the  equitable  title  without  regis- 
tration, and  could  introduce  the  deed  as 
evidence,  if  registered  the  very  day  of  tbe 
trial.  There  is  no  question  here  of  tbe 
prior  registration  of  a  junior  'deed  which 
would  defeat  plaintiff's  claim.  Acts  1885, 
c.  147. 

The  sixth  exception  Is  that  the  conrt 
charged  the  jury  "if  they  should  find  that 
E.  B.  Jordan  [the  father  of  the  defendant 
and  the  grantor  In  the  deed]  reserved  suf- 
ficient, ample,  and  available  property  to 
pay  all  of  his  debts  existing  at  tbe  time  of 
the  execution  of  tbe  deed  to  the  defendant, 
and  if  they  should  also  find  that  the  par- 
chase  money  was  paid  by  the  defendant, 
yet  if  they  should  find  that  E.  B.  Jordan 
made  said  deed  with  intent  to  defraud  his 
creditors,  and  that  intent  was  known  to 
and  participated  in  by  the  defendant,  tbe 
deed  would  be  void. "  This  charge  Is  sup- 
ported by  Savage  y.  Knight,  92  N.  C.  493; 
Woodruff  V.  Bowles,  104  N.  C.  197, 10  S.  E. 
Rep.  482.    No  error. 

M£RRiMON,  C.  J.,  (dissentlDg.)  General- 
ly a  party  to  an  action  may,  but  he  is  not 
bound  to,  become  a  witness  in  bis  own  be* 
ball  on  the  trial,  and  that  be  dues  not  oi>> 
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dlnniily  creates  no  presumption  to  his 
prejudice,  nor  Is  the  fact  that  he  does  not 
the  proper  subject  of  comment  to  the  jury 
by  cuuntiel  In  hie  argument  to  thora  upon 
the  evidence.  But  when  the  evidence 
tends  to  prove  material  facts  to  the  preju- 
.  dice  of  a  party,  as  to  facts,  matters,  and 
things  apparently  withiu  bis  Itnowledge, 
or  that  ought  so  to  be,  and  he  could  con- 
tradict, modify,  or  explain  such  adverse 
evidence,  and  he  Is  present  at  the  trial,  or 
might  conveniently  he,  and  he  falls  to  tes- 
tify as  he  might  do,  that  he  does  not  is  a 
subject  fairly  to  be  commented  upon  by  the 
opposing  party.  Ifa  party  can  aud  has  op- 
portunity to  contradict,  modify,  or  ex- 
plain any  evidence  produced  on  the  trial  to 
his  prejudice,  and  he  will  not,  the  fair  and 
reasonable  Inference  is  that  he  cannot; 
such  inference  being  more  Or  less  strong, 
according  to  the  attending  circumstances. 
A  party  should,  in  justice  to  the  court  and 
jury,  as  well  as  to  himself,  produce  compe- 
tent evidence  to  prove  his  side  of  the  case 
asclearly  andstroujrlyas  hewell can.  with- 
out regard  to  a  very  nice  or  fanciful  sense 
of  delicacy  on  his  part  as  to  becoming  a 
witnCHS  in  bis  own  behalf.  A  judicial  trial  is 
practical  and  earnest,  and  the  purpose  is  to 
truly  ascertain  the  material  facts  in  issue, 
and  to  thisimportantend  all,  certainly  suf- 
ficient, competent  evidence  should  be  pro- 
duced, whether  the  witnesses  be  the  parties 
or  otherwise.  It  Is  strong  circumBtahtial 
evidence  against  a  party  that  he  omits  to 
give  evidence  to  repel  circumstances  and 
evidence  to  his  prejudice,  w  hlch  he  has  pow- 
er to  produce  and  will  not;  and  it  is  not  oth- 
erwise when  he  may  do  so  by  himself  as  a 
witness,  and  will  not.  What  we  have 
thus  said  la  fully  sustained  by  what  is  de- 
cideO  and  Baid,ptii'tinent  here,  In  U«)odman 
v.  Sapp,  102  N.  C.  ATI,  9  S.  E.  Rep.  483; 
Chambers  v.  Greenwood,  68  N.  C.  274; 
Gragjf  V.  Wagner,  77  N.'C.  246;  Black  v. 
Wright,  9  Ired.  447.  In  this  case  we  are  of 
opinion  that  the  failure  of  the  defendant 
to  become  a  witness  in  his  own  behalf 
would  have  been  a  subject  of  fair  com- 
ment, but  for  the  important  fact  that  the 
plaintiff  himself  examined  him  before  the 
trial,  as  allowed  by  the  statute,  (Code, 
§§  5H1,  582,)  and  his  examination  was  duly 
filed  by  the  clerk  before  whom  the  same 
was  taken.  That  examination  was  very 
thorough  and  searching,  embracing  sub- 
stautially  aud  very  fully  the  matters  and 
things  as  to  which  the  plaintiff's  counsel 
complained  he  had  not  testilled  about  on 
the  trial,  as  he  might  have  done.  The 
plaintiff  did  not  put  such  examination  in 
as  evidence  on  the  trial,  as  he  had  the 
right  to  do,  bat  the  defendant  did,  us  he 
might  do.  The  statute  (Code,  §  582)  ex- 
pressly provides  that  such  examination 
"  may  be  read  by  either  party  on  the  trial. " 
It  was  evidence  for  the  defendant,  subject 
to  be  rebutted  by  adverse  testimony  of 
the  plaintiff,  aud  commented  upon  by 
coniisel  to  the  jury.  While  thp  defendant 
was  not  examined  before  the  jury,  he  was 
exatoloed  in  a  way  allowed  by  law,  and 
his  evidence  was  before  them  for  all  perti- 
nent parposes.  Nevertheless  the  plaintiff's 
coansel  was  allowed  to  make  strong  and 
prolonged  comments,  not.  simply  upon 
falB  testimony  as  given,  but  as  well  upon 


the  fact  that  he  was  not  again  examined 
and  in  the  presenceot  tbejury.  Re  and  bis 
counsel  no  doubt  thought  that  the  exam- 
ination of  him  by  the  plaintiff  was  full  and 
sufficient.  Inasmuch  as  the  defendant  had 
thns  been  examined,  I  think  the  court 
erred  in  allowing  the  counsel  to  complain 
and  comment  and  lay  great  stress  upon 
the  fact  that  he  was  not  examined,  at  his 
own  Instance,  in  the  presence  of  the  jury. 
It  is  altogether  probable  that  the  very 
forcible  comment  bad  undne  weight  with 
them.  The  clear  tendency  of  it  was  to 
strongly  Inclineand  prejudice  them  against 
the  defendant,  because  he  hud  not  been  re- 
examined before  them,  when  in  fact  he  had 
been  examined  very  thoroughly  by  the 
plaintiff  in  a  way  he  chose,  and  that  ex- 
amination waiS  before  them  to  be  com- 
mented upon  by  counsel.  It  might  be 
that,  if  the  plaintiff  bad,  before  the  intro- 
duction of  evidence  on  the  trial  was 
closed,  notified  the  defendant  his  counsel 
would  comment  on  the  fact  that  he  ab- 
stained from  going  on  the  witness  stand 
before  the  jury,  thecase  would  be  different. 
But  that  case  is  not  presented. 


aOS  N.  C.  260) 

ScROGos  y.  Stevenson  et  hI. 

(Supreme  Court  of  North  CceroUna,    March  25, 
1891.) 

RBKiNsiRO  Cask  oir  Appbai, —  PBOCiEniKas  Bb- 

LOW. 

Where  the  sapreme  court,  in  passing  upon 
a  number  of  ezcepitions,  sustains  only  two,  and, 
while  affirming  the  case,  remands  it  for  farther 
action  by  the  trial  court,  upon  retrial  the  ooort 
should  follow  the  opinion,  rather  than  the  formal 
conclusion  "affirmed,"  and  failure  to  do  so  is 
error. 

Appeal  from  superior  court,  Iredell 
county;  Bynum,  Judge. 

ArmGeld  &  Turner,  for  appellant.  D.  M. 
Furcbea,  for  appellee. 

Clark,  J.  The  only  questlou  presented 
by  this  appeal  is:  **  Did  this  court,  at  Feb- 
ruary term,  1888,  sustain  exceptions  three 
and  four  of  M.  N.  Alexander  to  the  report 
of  J.  B.  Connelly?"  An  examination  of 
the  opinion  in  100  N.  C,  on  page  359,  6  S. 
E.  Rep.  Ill,  shows  that  the  court,  (Smith, 
C.  .1.,)  sustained  those  exceptions  in  dear 
and  unmistakable  language.  The  court 
below  should  therefore  have  allowed  de- 
fendant's motion  for  a  re-reference  to  cor- 
rect the  account  in  accordance  with  said 
opinion,  the  motion  having  been  made  In 
apt  time.  His  honor  was  probably  misled 
by  the  words,  "No  error;  affirmed,"  at  the 
end  of  the  opinion,  which  was  a  mere  in- 
advertence. Arising  doubtless  from  the 
fact  that  there  were  many  exceptions, 
which  were  all  held  against  the  appellant 
save  those  two,  and  the  case  In  the  main 
was  affirmed.  This  case  differs  somewhat 
from  Cook  v.  Moore,  100  N.  C.  294,  6  S.  E. 
Rep.  795,  and  Summerlin  v.  Cowies,  107  N. 
C.  459,  ante,  234,  in  which  there  wns  a  Sim- 
ilar Inadvertence  in  a  case  where  the  judg- 
ment here  was  in  its  nature  final,  and  a 
motion  was  properly  made  and  allowed  in 
this  coart  to  correct  it.  In  the  present 
case  the  court  ruled  seriatim  on  several 
exceptions,  sustaining  two,  overruling  the 
others,  and  aendlDg  the  case  back  for  fur- 
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ther  action.  The  conrt  below  should  have 
followed  the  decision  of  the  court,  and  not 
the  formal  conclusion,  and  no  motion  liere 
to  correct  was  absolutely  necessary,  there 
being  no  Onal  jndgment,  and  the  costs  of 
the  former  appeal  being  properly  adjudged. 
Error. 

dW  N.  C.  7B2) 

Town  of  Richl,ands  t.  Eoonob. 

{9wpreme  Camt  of  North  CaroUna,    March  17, 
1891.) 

Criminal  Law— Appbai/— Tbial  db  Novo. 
On  appeal  to  the  superior  court  from  a  con- 
viction before  a  justice  of  the  peace,  the  oourt 
can  allow  an  amendmeDt  of  the  warrant;  but  it 
cannot  thereupon  enter  judgment  against  defend- 
ant in  spite  of  his  plea  of  not  guilty,  as  Code  N. 
C.  i  900,  provides  that  the  trial  on  such  appeal 
shall  be  anew,  without  prejudice  from  the  former 
proceedings. 

Appeal  from  superior  court,  Onalow 
county ;  Armfibld,  .Tudge. 

The  defendant  was  charged  criminally 
before  the  maj'or  of  the  town  of  Itlch- 
lands,  In  the  county  of  Onslow,  with  the 
violation  of  an  ordinance  of  that  town, 
and  convicted.  He  appealed  to  the  supe- 
rior court.  Id  that  court,  upon  motion 
of  the  solicitor  ior  the  state,  the  state 
warrant  was  allowed  to  be  amended,  "the 
appeal  was  withdrawn,"  and,  "by  agree- 
ment," the  case  was  remanded  to  the  may- 
or tor  trial.  Afterwards,  upon  applica- 
tion of  defendant,  the  mayor  transferred 
the  caxe  to  a  justice  of  the  peace,  to  be 
tried  before  him.  The  defendant  demand- 
ed a  jury  trial,  which  was  bad.  There 
was  a  verdict  of  guilty, and  thereupon  the 
defendant  moved  in  arrest  of  Judgment. 
The  motion  was  overrule<l,  and  judgment 
was  given  against  the  defendant,  and  he 
appealed  to  the  superior  court.  In  that 
court  the  solicitor  "insisted  tbat  the  de- 
fendant, by  asking  at  spring  term,'  1890, 
tbat  the  case  be  remanded,  to  be  settled 
by  the  lower  court,  and  by  order  of  the 
court  to  tbat  effect,  had  lost  his  right  to  a 
further  appeal."  Thedefendant  thereupon 
said  that  "he  only  asked  to  be  heard  in 
this  [the  superior]  court  on  his  motion  in 
arrest  of  Judgment. "  The  court  refused  to 
bear  that  motion,  and  granted  the  mo- 
tion of  the  solicitor  to  "amend  the  war- 
rant BO  as  to  recite  the  town  ordinance  on 
which  it  is  based,  and  otherwise  conform 
't  to  the  facts  found  on  the  trial."  The  de- 
fendant objected,  and  excepted.  It  seems 
the  amendments  were  made,  but  they  do 
not  appear  in  the  transcript  of  the  record. 
The  court  overruled  the  motion  in  arrest 
of  judgment,  gave  judgment  against  the 
defendant,  and  he  appealed  to  this  court, 

S.  W.  jBler,  for  appellant.  The  Attor- 
ney General,  tor  appellee. 

Mrrrimon,  C.  J.,  (after  stating  the  facta 
as  above.)  The  proceedings  and  conduct 
of  this  case  have  been  irregular  and  con- 
fused. The  superior  court  should  have 
tried  the  defendant  upon  the  first  appeal 
from  the  judgment  of  the  mayor,  but  he 
cannot  complain  that  this  was  not  done. 
The  offense  charged  Is  but  a  petty  misde- 
meanor, and  the  appeal  was"  withdrawn, " 
it  seems,  at  his  instance,  and,  "by  agree- 
ment," the  case  was  remanded  to  the 
mayor  to  be  disposed  of  by  him.    After- 


wards the  defendant  had  the  cace  trans- 
ferred to  a  justice  of  the  peace,  and  he  was 
tried  before  that  magistrate.  It  must  be 
taken  that  he  consented  to  such  course  ol 
procedure,  and  he  is  concluded  by  it,  sub- 
ject to  his  right  of  appeal  to  the  superior 
conrt.  The  appeal  by  the  defendant  from 
the  Judgment  of  the  justice  of  the  peace 
took  the  case  into  the  superior  conrt,  not 
to  be  beard  there  simply  as  to  a  motion 
In  arrest  of  judgment  or  any  exception  to 
any  pertinent  decision,  order,  or  jndgment 
of  the  justice  of  the  peace  in  the  action, 
but  to  be  tried  upon  the  whole  merits 
anew.  The  statute  (Code,  §  900)  explicitly 
prescribes  that  "in  all  cases  of  appeal 
[fr<»m  the  Judgment  of  a  justice  of  the 
peace]  the  trial  shall  be  anew,  without 
prejudice  from,  the  former  proceedings." 
When,  therefore,  the  appeal  reached  the 
superior  court,  that  court  ought  tu  have 
proceeded  in  the  action  as  to  the  trial  de 
novo,  and  It  might  allow  all  proper 
amendments  of  the  proceedings.  Including 
the  state  warrant  to  that  end.  The  de- 
fendant tpight  have  pleaded  nolo  conten- 
dere,—guilty  or  not  guilty;  and  so,  before 
pleading  and  afterwards  by  permission  of 
the  court,  he  might  have  moved  to  quash 
the  warrant.  State  v.  Quick,  72  N.  C.  241; 
State  V.  Powell,  86  N.  C.  640.  The  motion 
in  the  superior  court  to  arrest  the  judg- 
ment in  the  court  of  thejustice  of  the  peace 
had  no  pertinency,  because  the  action  was 
there  to  be  tried  anew,  and  without  re- 
gard to  the  verdict,  motions,  and  Judg- 
ment before  the  justice  of  the  peace.  The 
superior  court  was  not  a  court  of  errors. 
It  had  jurisdiction  to  try  and  dispose  of 
the  case,  which  It  obtained  by  virtue  of 
the  appeal.  The  court  had  authority  to 
allow  the  state  warrant  to  be  amended  as 
it  did  do,  but  It  could  not  thereution  at 
once  proceed  to  judgment  against  (be  de- 
fendant. It  appears  that  the  latterpiead- 
ed  not  guilty,  though  the  plea  does  not 
appear  in  the  record  before  ua.  The  court 
should  have  required  him  to  plead  or  de- 
mur. If  he  pleaded  not  guilty,  he  should 
have  been  put  upon  his  trial.  If  he  plead- 
ed nolo  contendere  or  guilty,  the  court 
might  have  proceeded  to  give  judgment. 
But  there  was  no  trial;  no  verdict  of  a 
jury;  no  plea  that  warranted  the  judg' 
mcnt  from  which  the  defendant  appealed. 
The  judgment  seems  to  have  been  rendered 
by  Inadvertence,  occasioned  by  the  confu- 
sion and  irregularities  in  the  proceedings 
in  the  course  of  the  action.  There  is  error. 
To  the  end  the  Judgment  may  be  reverscMl 
and  the  casedisposed  of  according  to  law, 
let  this  opinion  be  certified  to  the  superior 
court.    It  is  so  ordered. 


(IDS  N.  C.  1S7) 

Boon  t.  Mubpby. 

(Supreme  Cowrt  of  North  CaroUna.    March  17, 
.1891.) 

lN8TB0OnO!I8— FaILURB  TO  CBABOB  OH  THS  FACTS 

— MaI/PBAOTICB. 

1.  Under  Code  N.  C.  {  413,  requiring  the  oonrt 
to  charge  upon  the  facts,  it  is  not  bound  to  reoa- 

Sltulata  all  the  evidence;  and,  if  either  party 
esires  luUer  instmctions,  be  should  ask  taem, 
and  cannot  complain  afterverdict  t^t  the  cluurge 
did  not  cover  all  the  faists. 

i.  A  party  cannot  complain  otter  verdict  thai 
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a  special  InstrucUon  vras   not  given  when  he 
failed  to  ask  for  it. 

8.  In  an  action  against  a  physician  for  mal- 
practice, an  instruction  that  ordinary  skill  Is 
'the  skill  which  a  surgeon  would,  under  the  cir- 
cumstances of  the  case,  reasonably  use  in  treat- 
ins  the  case, "  Is  not  erroneous. 

Action  for  damages  tor  alleged  malprac- 
tice of  defendant,  (a  physician.)  tried  be- 
fore MacRar,  J .,  at Sopteinber  term,  1890,  of 
Alamance  Huperior  court.  There  was  no 
exception  to  the  testimony,  and  no  re- 
quests for  special  lustrnctlons.  The  pre- 
sidiuR  judge  did  not  repeat  the  testimony,  • 
nor  did  he  recapitulate  it  further  than  will 
appear  by  the  charge,  nor  was  there  any 
request  that  the  jud^e  should  recapitulate 
the  evidence,  either  before  the  cbartce  was 
read  to  the  jury  or  afterwards.  Thecourt 
charged  as  follows:  "This  action  Is 
brouifbt  for  the  purpose  of  recovering 
damages  for  the  alleged  negligence  or  un- 
skillful ti-eHtmi>Dt  of  the  plaintiff  by  de- 
f«>ndant.  It  Isadniittedorproventhat  the 
defendant  Is  a  physician  and  surKeim; 
that  be  was  called  to  attend  the  plaintiff; 
that  he  did  attend  him  for  some  time; 
that  another  physician  was  called  in,  and 
then  others,  and  Anally  they  amputated  his 
leg.  His  contention  is  that  the  necessity 
for  this  amputtition  arose  by  reason  of 
Improper  and  unskillful  treatment  of  him 
bj-  the  defendant,  and  by  the  neglect  of  de- 
fendant to  attend  his  patient  wlien  it  was 
necessary  for  him  to  do  so.  And  thetesti- 
mony  offered  by  the  .plaintiff  is  for  the 
purpose  of  satisfying  you  that  the  defend- 
ant did  not  use  ordinary  skill. — the  skill 
which  a  surgeon  would,  under  the  cir- 
cumstances of  the  case,  reasonably  use  In 
treating  the  case;  and  that,  after  under- 
taking the  plaintiff's  case,  he  did  not  visit 
bim  as  often  as  be  ought  to  have  done; 
and,  Anally,  tliat  he  abandoned  the  case,- 
and  the  result  was  that,  while  it  was  a 
case  that  ought  to  ha  ve  been  cured  by  rea- 
sonable attention,  yet  by  reason  of  the 
want  of  skill  in  ascertaining  the  cause  of 
the  plaintiff's  suffering  in  the  flrst  instance, 
and  b.v  neglect  to  pay  that  attention  to 
the  case  wliich  It  required,  the  necessity 
for  amputation  arose.  On  the  other 
hand,  th«  testimony  offered  by  tne  defend- 
ant Is  for  the  purpose  of  satisfying  you 
that  when  he  was  called  In  he  madecareful 
examination  of  the  parts  attllcted.  and 
obtained  all  the  information  he  could  from 
the  plaintiff  and  his  wife;  tliat  he  applied 
the  proper  remedies  to  the  parts,  and  pre- 
scribed the  proper  medicine  and  treat- 
ment; that  be  did  all  that  appeared  to  be 
reasonably  necessary  to  bedone,and  gave 
all  projier  directions  for  the  nurse;  and 
that,  although  he  was  told  that  he  need  not 
come  again  unless  he  was  sent  for,  he  con- 
tinued his  visits  until  he  deemed  It  unnec- 
essar.v  to  give  further  personal  attention 
to  the  patient;  that  tlie  process  of  healing 
was  going  on  favorably;  that,the  trouble 
seemed  originally  to  arise  from  a.  burn, 
and  that  he  was  so  informed,  and  that 
the  affection  of  the  knee  arose  from  ne- 
crosis, caused  by  the  vicious  state  of  plain- 
tiff's constitution,  and  not  from  any  acci- 
dent to  the  knee,  as  described  by  the  plain- 
tiff,—something  which  neither  bis  skill 
nor  attention  could  have  seen  or  averted 


wblle  he  was  attendinx  the  case.  Now, 
the  question  for  you  Is  whether  there  was 
an  accidental  ■  fall  against  the  door  and 
fracture  of  the  knee-pan:  whether  there 
wasnburn  by  long  exposure  to  the  beat  of 
the  stove  while  the  plaintiff  was  in  a 
drunken  ccmdltion,  or  whether  there  was 
a  disease  of  the  bone,  or  death  of  the 
bone,  arising  from  the  plaintiff's  hab- 
its of  living;  Or  whether  all  or  either 
of  these  causes  combined  to  affect  the 
plaintiff;  did  the  defendant,  when  he 
was  called  in  and  took  charge  of  plaintiff's 
case,  use  the  ordinary  skill  of  a  surgeon 
and  physician  in  managing  the  case,  or 
did  he  fall  to  use  reasonable  care  in  the 
discharge  of  hirf  duty,  or  did  he  neglect  to 
visit  the  plaintiff  as  often  or  as  long  as  he 
reasonably  ought  to  have  done;  and  was 
It  by  reason  of  such  failure  to  use  ordinary 
skill  and  neglect  to  attend  to  the  case,  or 
from  other  c«iuse,  that  the  necessKy  for 
the  amputation,  if  there  was  a  necessity, 
arose?  The  burden  of  proof  is  upon  the 
pliiintlff.  He  must  satisfy  you  by  a  pre- 
ponderance of  evidence  of  the  truth  of  his 
charge.  It  he  has  done  so,  you  should  re- 
spond In  the  alflrmatlve;  if  not.  in  the 
nt'gative.  If  you  have  found  that  the 
pliiintlff  was  not  injured  by  the  unskillful 
treatment  or  negligence  of  defendant,  or  if 
you  have  not  been  satlsfled  of  the  fact, 
your  response  shall  be  '  No,'  and  you  need 
not  trouble  yourselves  about  the  second 
issue.  But  il  you  shall  respond  to  the 
Arst  issue  'Yes,'  If  you  And  that  the  plain- 
tiff was  injured  by  the  unskilKul  treatment 
or  negligence  of  defendant,  you  will  pro- 
ceed to  ascertain  and  say  what  Is  the 
amount  of  his  damages.  You  may  consid- 
er his  pliysical  suffering,  his  mental  an- 
guish, if  there  were  such  suffering  and  an- 
guish ;  his  actual  expense;  his  present 
inability  to  provide  for  himself  and  his 
family,  as  compared  with  his  ability  be- 
fore his  leg  was  amputated,  to  make  these 
provisions;  and  you  will  put  these  things 
together,  and  estimate  the  damage.— rea- 
sonable compensation  for  these  thingB, — 
not  exemplary  damages,  or  smart  mon- 
ey." Verdict  for  plaintiff.  Defendant  ex- 
cepted, after  verdict,  to  the  charge  of  his 
honor,  and  assigns  tor  error:  "(1)  For 
that  his  honor  did  not,  in  charging  the 
jury,  state  in  a  plain  and  correct  manner, 
or  at  all,  the  evidence  given  in  the  case, 
and  declare  and  explain  the  law  arising 
thereon.  (2)  For  that  his  honor  failed  to 
charge  the  jnry  as  to  what  constitutes 
ordinary  skill  and  ordinary  care  and  dili- 
gence on  the  part  of  a  physician  and  sur- 
geon ;  and  to  state  in  an  orderly  manner 
the  contention  and  evidence  oT  the  plain- 
tiff, and  the  law  arising  upon  the  same 
with  respect  thereto;  and  to  state  in  an 
orderly  manner  the  contention  and  evi- 
dence of  thedefendant,  and  the  law  arising 
upon  the  same  in  respect  thereto."  Judg> 
ment  for  plaintiff.    Appeal  by  defendant. 

J.  A.  Lon/f  and  J.  T.  Morehead,  for  ap- 
pellant.   Jobn  W.  Orabam,  tor  appellee. 

Clark,  J.,  {after  stating  the  facta  aa 
above.)  As  tothecxceptlouthat  thejudge 
did  not  repeat  the  testimony,  nor  recapit- 
ulate it  beyond  the  summary  of  It  which 
appears  in   the  charge,  the  precedents  are 
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ample  that  this  Is  not  error  unless  the  ap. 
pellant  had  requested  the  recital  in  full  of 
the  testimony  or  of  such  parts  as  he  deemed 
material,  and  which  had  been  omitted 
by  the  court.  The  law  Is  so  stated  by 
Taylor,  C.  J.,  In  Statev.  Morris,3Hawks, 
38K,  and  approved  by  Hendrrson,  C.  J., 
and  RuFFiN,  J.',  in  State  v.  LIpsey,  8  Dev. 
486,  fvhereit  is  attain  held  "the  Judge  is 
not  bound  to  charge  on  all  the  facts, 
that  being  a  matter  left  to  his  disoi-e- 
tlon."  Instate  v.  Haney,  2  Dev.  &  B. 
390.  it  is  held  by  Gaston,  J.,  citing  State 
V.  Lipsey,  that  the  "judge  is  not  bound  to 
recapitulate  all  the  evidence  to  the  Jury. 
It  Is  sufficient  for  him  to  direct  their  at- 
tention to  the  principal  questions  which 
they  have  to  liiveBtigate,  and  to  explain 
the  law  applicable  to  the  case;  and  this 
particularly  when  he  Is  not  called  upon 
by  counsel  to  give  a  more  full  charge." 
The  construction  placed  -by  these  emi- 
nent Judges  upon  the  act  of  1796  (now 
Code,  §  413)  has  been  recognized  and  fol- 
lowed by  numerous  cases.  Theju^y  being 
the  judges  of  the  facts,  the  object  of  the 
recapitulation  is  to  so  place  the  facts  be- 
fore the  Jury  that  the  Judge  can  "declare 
and  explain  the  law  arising  thereon," 
which  Is  his  province.  When  the  facts  are 
simple,  or  the  Judge  "directs  the  attention 
of  the  Jury  to  the  principal  questions  they 
have  to  investigate,"  as  here,  by  stating 
the  respective  contentions  of  the  parties, 
the  failure  to  recapitulate  the  evidence  is 
not  error.  If  either  party  wishes  fuller  in- 
structions, he  bhould  ask  for  them;  and  if 
any  material  evidence  is  omitted  heshould 
call  It  to  the  attention  of  the  court.  To 
permit  a  party  to  ask  for  a  new  trial  be- 
cause of  an  omission  of  the  Judge  to  recite 
all  the  details  of  prolix  testimony,  or  for 
an  omission  to  charge  In  every  possible 
aspect  of  the  case,  would  tend  not  so  much 
to  make  a  trial  a  full  and  fair  determina- 
tion of  the  controversy,  as  a  contest  of  in- 
genuity between  counsel.  The  proper 
coarse  Is  for  counsel  to  ask,  before  the 
charge,  for  instructions  on  the  points  of 
law  he  deems  material,  and  to  direct  the 
attention  of  the  Judge,  after  hearing  the 
charge,  to  any  omission  of  important  evi- 
dence which  he  may  have  made.  The  ap- 
pellant should  present  his  views  on  these 
matters  In  apt  and  proper  time,  and  not 
"speculate  upon  the  verdict."  If  he  Is  si- 
lent when  he  should  speak,  he  ought  not 
to  be  heard  when  be  should  be  silent.  It 
is  too  late,  certainly,  after  verdict  to  raise 
the  objection  that  the-judgedid  notcharge 
upon  a  particular  aspect  of  the  case,  ( W'il- 
ley  v.  Railroad  Co.,9B  .N.  C.408, 1  S.E.Rep. 
446,  and  cases  there  cited ;)  or  omitted  to 
recapitulate  any  part  of  the  evidence, 
(State  V.  Grady,  83  N.  C.  643,  and  cases 
ctted;  State  v.  Reynolds, 87  N.C. 544.)  Nor 
do  we  think  the  judge  failed  to  declare  and 
explain  the  law  applicable  to  theevidence. 
If  It  was  not  as  full  as  the  appellant  de- 
stred.  It  was  bis  own  fault  that  he  did 
not,  in  apt  time,  ask  for  Special  Instruc- 
tions. State  T.  Bailey,  100  N.  C.  528.  6  S. 
E.  Rep.  372,  and  cases  there  cited. 

The  second  exception  embraces  two  dif- 
ferent grounds:  Firstly.  Because  the 
court  did  not  charge  the  jury  "as  to  what 
constitutes  ordinary   skill  and  ordinary 


care  and  diligence  on  the  part  of  a  pbyai- 
cian  and  surgeon."  Tbecase  of  Woodward 
T.  Hancock,  7  Jouea,  (N.  C.)  384,  relied  od 
by  the  appellant.  Is  not  in  point,  because 
in  the  present  case  the  judge  did  not,  as. 
In  that  case,  leave  It  to  the  Jury  to  deter-" 
mine  what  was  "ordinary  skill,"  but  told 
them  It  was  "the  skill  which  a  surgeon 
would,  under  the  circumstances  of  the 
case,  reasonably  use  in  treating  the  case,  ** 
and  left  the  facts  only  as  to  what  was 
done  by  the  physician  to  the  jury.  Be- 
sides, the  authorities  already  cited  are  to 
the  effect  that,  if  fuller  instruction  on  this 
point  could  have  been  given,  and  would 
have  been  beneficial  to  the  appellant,  it 
was  his  duty  to  hare  presented  his  views 
in  the  form  of  a  prayer  for  Instructions 
embodying  thurule  of  law  which  he  deemed 
applicable.  Falling  to  do  so,  he  cannot 
be  heard  to  complain  after  verdict.  Mor- 
gan  V.  Smith,  77  N  C.  38..  A  mlBlnstroc- 
tlon  or  misdirection  in  the  charge,  bow- 
ever,  can  be  specified,  and  excepted  to  for 
the  first  time  by  appellant  when  stating 
his  case  on  a ppeal.  Code,  412  (3);  Lowe 
V.  Elliott,  107  N.  C.  — ,  ante,  383.  The  lat- 
ter part  of  this  exception,  that  the  court 
"did  not  state  In  an  orderly  manner  the 
contention  and  evidence  of  the  defendant 
and  the  law  arising  thereon,"  we  think 
is  without  merit.  We  find  nothing  in  the 
charge  of  which  the  appellant  can  com- 
plain. We  learn  from  the  argument  that 
this  exception  was  based  upon  what  was 
said  In  State  v.  Boyle,  104  N.  C.  800, 10  S. 
E.  Rep.  696, 1023.  But  in  that  case  there 
was  a  specific  prayer  for  instruction, 
which  is  absent  here,  and  the  difference 
has  already  been  pointed  out  in  State  v. 
Pritchett,  106  N.  C.  667. 11  S.  E.  Rep.  357, 
and  State  v.  Brady,  107  N.C. — ,  ante,  325. 
No  error. 


Worthy  v, 


(108  N.  c. 
Bbady  et  al. 


Mm 


(Supreme  Court  of  North  Carolina.    Harch  94, 
1891.) 

Fbxudclent  ComntrANCBS— ComnisRATios — 
Pbopebty  Retainkd. 

1.  A  deed  to  the  grantor's  son,  in  oonsidera- 
tton  of  his  supporting  his  two  deaf  and  dumb 
brothers,  la  on  valuable  consideration,  and  to 
avoid  it  as  to  creditors  a  fraudulent  Intent  must 
be  shown. 

8.  Under  Rev.  Code  N.  C.  a  GO,  {  8,  declaring 
voluntary  conveyances  void  as  to  oreditors,  un- 
less the  grantor  retains  property  "fully  sufficient 
and  available  for  the  satisfaction  of  his  then 
creditors, "  an  instruction  that  to  make  such  a 
deed  valid  the  grantor  must  have  retained  prop- 
erty "amply  suffloient  to  pay  his  existing  debts" 
is  sufficient. 

8.  Where  part  of  the  reserved  estate  oon- 
sisted  of  debts  contracted  daring  the  late  civil 
war,  and  hence  subject  to  be  scaled,  their  value 
is  a  question  for  the  jury,  and  it  Is  proper  to  re- 
fuse to  Instruct  that  they  must  be  left  out  of 
consideration,  unless  they  were  collected  within 
the  time  limited  by  the  general  assembly. 

4.  It  is  not  true,  as  a  general  propoelUon, 
that  this  reserved  estate  must  not  consist  wholly 
in  stoolcs,  bonds,  or  other  seonrities,  pnblio  or 
personal,  but  must  be  such  as  U  aooeasible  to 
final  process  against  the  debtor. 
Affirming  91  N.  C.  366. 

On  rehearing.  For  former  report,  see  91 
N.  C.  265,  (before  the  publication  of  the 
Southeastern  Reporter.) 
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J.  W.  Blnadale,  for  appellant.  W.  E. 
MurcbisoB,  for  appellees. 

Mebrimon,  C.  J.  This  is  an  application 
to  rehear  the  case  of  Worthy  v.  Brady,  91 
N.  C.  265.  We  bare  re-examined  the 
Krounds  of  the  decision  in  that  case,  par- 
ticularly in  the  respect  complained  of, 
with  care  and  scrutiny,  and  are  satisfied 
that  the  instructions  in  question  griren 
the  Jury  were  substantially  corn-ct,  and 
for  the  reasons  clearly  stated  by  tlie  late 
Chiet  Justio  Smith.  The  petition  must 
therefore  be  dismissed.    It  is  so  ordered. 

Rehearing  denied. 

(108  N.  C.  Ol) 

MooRE  V.  Rat. 

(Surrreme  Court  of  North  Carolina.    Uarch  24, 
1891.) 

RSPI.XTIN— RioBT  or  Action— WaiN  Aoobubs— 
Preuatube  Suit. 
Where  a  chattel  mortgage  given  to  Mcnre 
the  payment  of  notes  provides  that  tbe  mortgagee 
may  take  possession  of  the  prDperty  if  the  mort- 
gagor fails  to  pay  tbe  debt  *'od  or  before  ma- 
turity, "a  sammons  issued  by  the  mortgagee  in  an 
action  of  claim  and  delivery  for  the  property,  on 
the  day  the  notes  fell  due,  is  premature,  in  the 
at>senon  of  any  allegation  or  proof  that  pay- 
ment of  Jbhe  notes  was  demanded  and  refused  on 
that  day. 

This  was  an  action  of  claim  and  delivery 
tried  at  the  November  term,  189U,  of  tbe 
superior  court  of  Cumberland  county,  be- 
fore MacUak,  Judge.  Appeal  by  defend- 
ant. 

Sutton  A  Cook,  for  appellant.  Geo.  M. 
Roae,  for  appellee. 

AvEKT,  J.  We  think  that  the  summons 
was  issued  befom  the  plaintitT's  right  of 
action  accrued,  and,  of  course,  if  it  ap- 
peared that  be  had  no  standing  in  court, 
then  be  cannot  maintain  his  suit  now. 
The  plaintiff,  E.  F.  Moore,  claimed  the 
property  as  mortgagee  In  several  chattel 
mortgageH  executed  by  the  defendant, 
Kay,  to  him  on  the  12th  of  April,  18SS,  to 
secure  the  payment  of  notes  which  would 
become  due  November  1, 1888.  The  prop- 
erty was  conveyed  upon  a  special  trust, 
which  was  expressed  in  each  of  the  mort- 
gages as  follows :  "  That  if  I  fail  to  pay 
said  debt  and  Interest  on  or  before  ma- 
turity, then  he  may  take  into  his  posses- 
sion and  sell  said  property  and  crop,  or  so 
.  much  thereof  as  may  be  necessary,  by  pub- 
lic auction,  for  cash,  first  giving  twenty 
days' notice  at  three  public  places,  and  ap- 
ply tbe  proceeds  of  such  sale  to  the  dis- 
cbarge of  said  debt,  and  interest  on  the 
same,  and  pay  any  surplus  to  ine."  The 
plaintiff,  Moore,  caused  summons  to  be  is- 
sued on  the  1st  of  November,  1888,  the  day 
on  which  tbe  notes  fell  due,  and  seized  tbe 
mortgage  crops  conveyed.  After  execu- 
tion of  the  notes,  and  before  the  suit  was 
brooght,  thej'  were  assisned   to   the  Peo- 

£le's  National  Bauk  of  Fayetteville  by 
[oore,  and  discounted  by  the  bank.  In 
tbe  complaint  it  is  alleged  that  the  plaln- 
tiB,  Moore,  bad  demanded  the  possession 
of  the  property;  but  there  was  neither  al- 
legation nor  proof  that  a  demand  was 
made  on  November  1, 1888,  and  before  tbe 
issue  of  tbe  summons  on  tbe  same  day,  tor 


payment  of  the  note*  executed  by  the  fl»> 
fendant,  and  shown  to  be,  on  uat  day, 
held  by  tbe  bank  as  assignee.  It  ^as  er- 
ror to  Instruct  the  jury  that  if  they  believe 
tbe  plalntiR  was  the  owner  of  the  mort- 
gages descHbed  in  the  complaint,  and  that 
said  mortgages  had  not  been  paid  on  No- 
vember 1, 1888,  he  was  entitled  to  the  pos- 
session of  the  property.  It  Is  evident  that 
the  parties  intended  to  stipulate  and  did 
agree  that  the  plain tlB  should  have  the 
right  to  take  possession  of  tbe  property 
after  default  In  payment  of  tbe  notes,  and 
also  after  the  expiration  of  the  day  when 
tbe  notes  should  fall  due.  Tbe  plaiutitf 
under  tbe  mortgages  bad  power  to  seise 
and  sell  on  failure  to  pay  the  notes  with 
Interest,  "on  or  before  maturity,"  and  this 
special  provision  of  the  trust  cannot  be 
fairly  Interpreted  to  mean  tbe  same  as  tbe 
words  "at  maturity,"  usually  employed 
In  such  instruments.  The  geueral  rule  as 
to  negotiable  instruments  payable  at  a 
particular  place,  as  well  as  at  a  fixed  time. 
Is  that.  If  payment  be  demanded  and  re- 
fused, or  if  uo  one  be  found  to  answer  at 
tbe  place  of  payment  on  the  day  of  ma- 
turity, tbe  bill  or  note  may  be  treated  as 
dishonored,  notice  may  be  given,  and  the 
drawee  or  indorser  held  liable;  but, In  the 
absence  of  such  demand  or  default  In  ap- 
pearing at  tbe  place  of  payment,  tbe 
maker  or  acceptor  has  tbe  privilege  of  pay- 
ing at  any  time  during  the  day,  and,  even 
though  In  the  coui-se  of  the  day  he  should 
refuse  payment.  If  be  subsequently,  before 
its  expiration,  pay  the  amount  due,  he  dis- 
cbarges tbe  debt,  and  the  dishonor  be- 
comes of  no  avail.  2  Daniel,  Neg.  Inst. 
S  1236.  It  was  obviously  tbe  Intention  of 
the  parties  to  place  payments  made  on 
tbe  day  of  maturity  on  the  same  footing 
with  those  made  before, — between  the  exe- 
cution and  tbe  1st  of  November.  By  tbe 
special  agreement  of  tbe  parties,  the  prop- 
erty could  no  more  be  seized  on  that  day 
than  at  any  time  between  April  the  12tb 
and  November  the  1st.  But  if  tbe  right 
to  take  possession  of  and  sell  had.  by  tbe 
terms  of  the  trust, accrued  "at  maturity," 
It  would  have  been  necessary  to  allege 
and  prove,  not  simply  demand  and  refusal 
of  the  possession  of  tbe  mortgaged  prop- 
erty, but  also  refusal  to  pay  the  amount 
due  on  the  notes  on  demand  made  during 
the  day,  and  before  issuing  summous. 
The  judge  below  should  have  Instructed 
tbe  jury  that  upon  tbe  pleadings  and  evi- 
dence the  plain  tin  could  not  recover.  It  is 
not  necessary  that  we  should  decide  other 
questions  discussed  by  counsel  in  this 
court.  There  was  error  in  the  charge  of 
the  court  for  which  a  new  trial  must  be 
granted. 


Smith  v.  Hickb. 


(108  N.  C.  248) 


(Supreme  Court  of' North  Carolina.    Haroh  M, 
1891.) 

RanassoB  bt  Consent— Qcbstiohs  o*  Fact— 
JtntT  Trial. 

1.  When,  in  an  action  requiring  the  taking  of 
an  account,  the  court,  without  objection  from 
either  party,  orders  "that  this  cause  be  referred 
to  [a  referee,]  under  the  Code,  to  determine  all 
tbe  issues  of  law  and  fact, "  and  report  to  the 
court,  the  reference  is  by  consent,  and  the  court 
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uannot,  npon  the  exception  of  either  i>arty'to  the 
teport/submit  a  question  of  fact  to  a  jury. 

3.  Though  the  court  can  submit  a  question  of 
fact  to  the  ]ur7  to  aid  itself  in  revising  the  find- 
ings of  fact  by  the  referee,  yet  such  submission 
is  erroneous  where  it  is  made  because  the  court 
considers  the  reference  compulsory  instead  of  by 
consent,  and  that,  therefore,  the  party  is  entitled 
to  a  ]ui7  trial. 

Appeal  from  soperlor  court,  CnmberlaDd 
county;  MacRae,  .ludgre. 

The  action  Invofved  the  taking  of  an  ac- 
count. At  May  terra  ot  the  superior  court 
of  1889  the  court  entered  this  order  of  ref- 
erence, neither  party  objecting:  "This  case 
coming  on  to  be  heard,  it  is  considered 
and  adjudged  by  the  court  that  this  cause 
be  referred  to  Neill  W.  Ray,  E^q.,  under 
the  Code,  to  determine  all  issues  of  law 
and  tart,  and  make  report  to  this  court. " 
At  a  subsequent  term  the  referee  filed  hjs 
report,  whereby  It  appears  that  be  found 
from  the  evidence  the  amount  of  the  debt 
due  from  the  plaiutift  to  the  defendant, 
and  tbe  mortgage  of  property  to  secure 
the  same,  etc.  At  tbe  same  term  the 
plaintiff  filed  an  exception  to  the  report  ot 
the  referee,  as  follows:  "For  that  tbe  ref- 
eree finds  that  tbe  note  and  mortgage 
from  plalntin  to  defendant  were  not  sat- 
isfied by  the  sale  and  delivery  of  the  still 
and  fixtures  by  the  defendant  to  W.  B. 
Owen,  whereas  he  ought  to  have  found 
that  the  said  note  and  mortgage  were 
satisfied  by  said  sale  and  delivery;  to 
which  finding  the  plaintiff  excepts,  and 
asks  that  an  issue  may  be  submitted  to  a 
jury  to  determine  whether  tbe  sale  and  de- 
livery of  the  still  and  fixtures  by  the  de- 
fendant to  W.  B.  Owen  were  in  satisfac- 
tion of  the  note  and  mortgage  from  plain- 
tiff to  defendant. "  At  a  subsequent  term 
tbe  defendant  moved  to  confirm  tbe  re- 
port, and  the  plaintiff  insisted  upon  his 
exception,  and  tbe  submission  of  his  sug- 
gested issue  to  a  Jury.  The  court  thereup- 
on entered  this  order:  "This  cause  being 
heard  on  motion  to  confirm  tbe  report, 
tbe  plaintiff  insists  that  the  reference  is 
compulsory,  and  the  court,  upon  hearing 
the  order,  is  of  opinion  that  the  reference 
is  under  the  Code,  and  not  a  consent  refer- 
ence. So  announced,  and  the  defendant 
excepted."  At  a  subsequent  term  tbe 
court  submitted  to  a  Jury  this  issue: 
"Were  the  debt  and  mortgage  satisfied  by 
a  sale  of  the  still  to  W.  B.  Owen  ? "  To 
this  defendant  objected,  and  excepted. 
The  Jury  responded  to  the  Issue,  "  Yes. " 
Much  evidence  was  produced  on  tbe  trial, 
and  there  were  divers  exceptions,  both  to 
evidence  and  to  instructions  given  to  tbe 
jury,  and  others  upon  the  ground  that 
the  court  refused  to  give  special  Instruc- 
tions asked  for  by  him,  hut  these  need 
not  be  reported,  except  the  following: 
"  (1)  That  the  court  did  not  confirm  the 
report  and  findings  of  the  referee,  and  ren- 
der Judgment  accordingly,  in  favor  of  tbe 
defendant  (2)  That  the  court  submitted 
an  issue  to  tbe  Jury  after  an  iseue  agreed 
upon  by  the  plaintiff  and  defendant  bad 
been  passed  upon  by  tbe  referee,  and  de- 
cided in  fa  vor  of  tbe  defendant.  (S)  That 
the  court  decided  that  the  reference  was 
not  a  consent  reference.  (4)  That  the  is- 
sue submitted  to  the  jury  was  based  upon 


plalntiirB  exception  -to  tbe  report  ot  tbe 
referee,  and  was  calculated  to  mislead, 
and,  instead  thereof,  the  Issue,  If  any, 
should  have  been  the  name  as  passed  np- 
on by  the  referee."  Upon  tbe  verdict  of 
the  Jury  the  court  sustained  the  excep- 
tion to  the  report  of  the  referee,  and  re- 
quired that  tbe  same  be  made  to  conform 
to  the  verdict.  The  court  Itself  did  not  re- 
view the  findings  of  fact  by  the  referee, 
but  founded  Its  action  simply  upon  tbe 
verdict  of  tbe  'Jury.  There  wan  a  Judg- 
ment for  the  plaintiff,  and  tbe  deftCndant 
appealed  to  this  court. 

B.  McD.  Robinson,  for  appellant.  R.  P. 
Buxton,  tor  appellee. 

Mebuimon,  C.  J.,  (alter  stattn/c  tbe  facta 
asabove.)  The  defendant's couusel  insist- 
ed on  the  argument  here  that  the  reference 
was  made  by  the  court  with  the  consent 
of  the  parties,  and  therefore  the  court  it- 
self should  have  reviewed  the  finding^s  of 
fact  by  the  referee,  and  approved,  modi- 
fled,  or  reversed  tbe  same,  and  should  not 
have  submitted  tbe  issue  of  fact  to  the 
jury.  We  are  ot  that  opinion,  and  there- 
fore the  first  exception  must  be  sustained. 

The  nature  of  the  action  was  such  as  to 
require  an  account  to  betaken.  To  that 
end  tbe  court  made  the  order  of  reference 
in  tbe  presence  of  the  parties  and  their 
counsel.  In  the  absence  of  objection,  tbe 
reasonable  and  just  Implication  and  infer- 
ence was  that  they  assented  to  and  sanc- 
tioned it.  That  they  did,  and  that  sucb  a 
reference  Is  made  by  consent,  is  clearly  set- 
tled by  numerous  decisions  of  tbls  court. 
Moreover,  such  consent  is  in  effect  a  waiv- 
er of  the  right  to  a  trial  byjury.  Thepar- 
ties  thus  consented  that  tbe  referee  mlgbt 
find  the  facts  subject  to  tbe  right  and 
duty  of  the  court,  in  a  proper  case,  to 
supervise  such '  findings.  Armfield  v. 
Brown,  70  N.  C.  27;  Atkinson  v.  White- 
head,  77  N.  C.  418;  White  v.  Utley,  «6  N.  C. 
415;  Grant  v.  Hughes,  96  N.  G.  177.  2  S.  E. 
Kep.  339;  Mssen  v.  Mining  Co.,  104  N.  C. 
309,  10  S.  E.  Rep.  512;  Morisey  v.  Swln- 
son,  104  N.  C.  555,  10  S.  E.  Rep.  754;  Battle 
V.  Mayo,  102  N.  C.  434,  9  S.  E.  Rep.  884; 
and  there  are  other  like  cases.  The  de- 
fendant objected  to  submitting  the  Issue 
of  fact  to  the  jury.  The  court  ought  not 
to  have  compelled  him  to  submit  to  the 
trial  by  jury,  because,  as  the  parties  as- 
sented to  the  reference,  the  order  in  that 
respect  would  not  ordinarily  be  stricken 
out  or  materially  modified  without  the 
consent  of  both  parties.  Perry  v.  Tup- 
per,  77  N.  C.  413;  Flemming  v.  Roberts, Id. 
415;  White  V.  Utley,  supra;  Patrick  v. 
Railroad  Co.,  101  N.  C.  602,  8  S.  B.  Rep. 
172;  Morlsey  ▼.  Swlnson,  supra.  The 
plaintiff's  counsel  insisted  on  tbe  argu- 
ment that,  if  the  plaintiff  was  not  entitled 
to  a  trial  by  jury,  (as  he  insisted  he  was,) 
because  of  the  reference,  still  the  court 
might  submit  tbe  issue  of  fact  to  the  Jury 
with  a  view  to  aid  itself  in  the  exercise  of 
its  supervising  control  over  the  findings 
ot  fact  by  tbe  referee.  If  it  be  granted 
that  io  some  cases  the  court  might,  tor 
sucb  purposes,  submit  Issues  of  fact  to  a 
jury,  it  did  not  nor  did  it  purport  to  do 
so  in  this  case.  It  proceeded  erroneously, 
on   the  ground   that   the  reference  wab 
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compalBory,  and  therefore  'tbe  'plaintiff 
was  entitled  to  a  trial  by  Jary.  It  hence 
framed  what  it  deemed  an  appropriate  1r- 
sue,  Bubmitted  the  same  to  a  jury,  and  np- 
on  their  verdict  founded  its  judgment, 
without  itself  reviewing  the  findings  of 
fact  by  the  referee  in  any  respect  or  at  all. 
The  prime  error  of  the  coqrt  conHieted  in 
treatinK  the  order  of  reference  as  compul- 
sory, ft  should  have  held  that  it  was  as- 
sented to  by  the  partlew,  and  proceeded 
to  review  the  flndluKS  Of  fact  by  the  ref- 
eree, and  BDStsined  or  overruled,  in  whole 
or  in  part,  the  exceptions,  and  given  judg- 
ment accordingly.  There  is  error.  The 
judgment  must  be  reversed,  and  the  case 
disposed  of  according  to  law.  To  that 
end  let  this  opinion  be  certified  to  tbe  su- 
perior conrt.    It  is  so  ordered. 


(108  N.  C.  21) 


YlESTAt.  V.  WiCKBB. 

(Su]7rem«  Court  of  Norfk  Cairolina.    March  H, 
1891.) 

F^KOL  HVIDBNCB^NOVATIOlf— SEOCBirr. 

W^ere  a  lade^ment  debtor,  in  oonsldnrs- 
Uon  of  the  judgment,  deeds  land  to  the  creditor, 
and  at  the  same  time  takes  a  bond  tat  reconvey- 
ance upon  payment  of  a  sum  equal  to  the  judg- 
ment, and  the  bond  to  make  title  recites  that  the 
deed  is  executed  to  secure  the  amount  of  the  judg- 
ment, and  that,  if  the  land  should  sell  for  more  than 
that,  the  surplus  shall  be  paid  to  the  debtor,  It  is  a 
question  of  fact  whether  the  transaction  was  In- 
tended as  a  satisfaction  of  the  judgment  or  to 
give  security  therefor,  and  parol  evidence  is  ad- 
missible to  ahow  that  it  was  intended  as  a  satis- 
faction. 

Appeal  from  superior  conrt,  Moore  conn- 
ty:  Gra\  Es,  Judge. 

J.  C.  Black,  for  appellant.  John  W. 
Hinadale,  for  appellee. 

Clark,  .T.  It  was  admitted  that  the  de- 
fendant. Wicker,  the  judgment.debtor,  had 
executed  to  S.  H.  Buchanan,  to  wboee  use 
tbe  judgment  had  been  assigned,  a  deed 
for  a  certain  tract  of  land,  which  deed  re- 
cited as  Its  consideration  the  exact 
amount  due  by  the  judgment.  It  did  not 
tend  to  vary  or  contradict  the  deed  in  any 
way  to  admit  parol  evidence  that  the  deed 
was  given  in  consideration  of  tbe  satisfac- 
tion of  the  judgment.  It  was.  however, 
further  in  evidence  that  Buchanan,  tbe 
beneficial  owner  of  the  judgment,  had,  on 
the  same  day  the  said  deed  wae  executed 
to  him  by  Wicker,  executed  a  bond  to 
Wicker  to  make  title  back  for  the  said 
tract  upon  payment  of  a  sum  which  was 
the  same  as  that  named  as  the  considera- 
tion In  the  deed,  and  which  was  also  the 
amount  of  the  judgment.  It  was  there- 
fore contended  that,  taking  the  deed  and 
bond  for  title  together,  the  legal  effect  was 
the  same  as  if  a  mortgage  had  been  exe- 
cuted by  the  judgment  debtor  to  the  own- 
er of  the  judgment.  We  cannot  see  that 
It  makes  any  difference  whether  It  was  an 
absolute  deed,  a  conditional  sale,  or  a 
mortgage.  If  the  agreement  between  the 
parties  was  that  the  mortgage  (treating 
it  as  such)  was  taken  in  full  satisfaction 
of  the  judgment,  this  could  be  shown  by 
parol.  Whether  it  was  taken  as  addi- 
tional security,  as  partial  satisfaction,  or 
In  fall  Hatisfactton  of  the  judgment,  wae  a 
question  of  fact  for  tbe  jury.    Such  agree- 


ment to  cancel  a  judgment  is  not  required 
to  be  in  writing;  nor  Is  it  essential  that 
tbe  cancellation  should  be  entered  on 
the  judgment  docket,  it  in  fact  the  agree- 
ment to  cancel  and  tbe  payment  of  the 
conNlderaxion  therefor  are  proven.  A 
judgDient  creditor,  rather  than  embarrass 
his  debtor  by  having  a  judgment  lien  on 
all  his  realty,  might  consent  to  accept  in 
satisfaction  a  mortgage  for  the  same 
amount  on  oneslngle  tract;  or,  if  doubtful 
of  the  sufficiency  of  his  debtor's  realty 
above  the  homestead,  he  might  prefer  the 
mortgage  on  part  of  the  realty  as  a  bet- 
tor security;  or  other  motive  might  move 
the  parties.  The  question  is  simply  one  of 
fact  for  tbe  jury  to  determine  whether  or 
not  the  transaction  and  agreement  were 
a  novation  of  the  debt  and  satiBfaction 
of  the  judgment.  Tbe  bond  to  make  title 
recites  that  the  deed  was  executed  to  se. 
cure  to  Buchanan  the  amount  of  tbe  judg- 
ment, and.  If  the  land  should  sell  for  more 
than  enough  to  pay  the  judgment,  inter- 
est, and  costs  of  sale,  the  surplus  to  be 
paid  to  Wicker.  But  it  is  not  stated 
therein  whether  such  security  was  addi- 
tional to,  or  in  satisfaction  of.  the  judg- 
ment. It  was  not  necessary  that  such 
collateral  agreement  should  be  in  writing, 
and  when  this  is  so,  if  only  part  of  the 
agreement  is  reduced  to  writing,  the  other 

Sart  can  be  shown  by  parol.  Terry  v. 
lailroad,  91  N.  C.  236;  Cnmming  v.  Bar- 
ber, 99  N.  C.  332,  5  S.  E.  Rep.  903.  It  is 
true  that  in  all  such  cases  tbe  presumption 
Is  that  the  conveyance  is  Intended  as  ad- 
ditional security,  and  not  in  satisfaction 
of  tbe  preceding  debt.  Hyman  v.  Dever- 
eux,63N.C.  624.  But  there  is  no  exception 
to  the  instructions  to  the  jury.  The  sole 
question  presented  is  as  to  the  admissi- 
bility of  parol  testimony.    Nu  error. 


(108  N.  C.  208) 

KiRKPATRiOK  et  ah  V.  Holmes  et  al. 

(Supreme  Court  ot  North  OaroUna.    March  94, 
1891.) 

WlTB'S  SSPABATB  EsTATB— IXTLniD  TBUBTS— FBO- 

CBBDS  or  Her  Estati. 
The  fact  that  a  marriage  was  contracted 
prior  to  1863,  when  by  Ck>nst.  N.  C.  art.  10,  i  6, 
all  land  acquired  by  the  wife  was  made  her  sep- 
arate estate,  does  not  affect  her  rights,  and  the 
proceeds  of  the  sale  of  such  land,  made  after  that 
date,  do  not  vest  in  the  husband,  whether  the 
land  was  acquired  by  tbe  wife  before  or  after 
1868;  and  where  he  invests  such  proceeds  in 
other  land,  taking  title  in  his  own  name,  a  trust 
therein  results  to  the  wife. 

Appeal  from  superior  conrt.  Orange 
county;  MacRab,  Judge. 

J.  C.  L.  Harris,  for  appellants.  Orabam 
A  Orabam,  for  appellees. 

Shrphbrd,  J.  His  honor,  among  other 
things,  charged  the  jury,  in  substance, 
that,  the  marriage  having  been  con- 
tracted before  1868,  the  proceeds  of  the 
sale  of  tbe  wife's  land  became  the  prop- 
erty of  the  husband,  and,  if  he  received  it 
without  any  special  agreement  to  invest 
it  for  her  benefit  in  the  Miles  tract,  (the 
property  purchased  by  him,)  she  acquired 
no  interest  therein.  This  instruction,  as 
well  as  tbe  entire  charge,  would  be  correct 
If   the  land  bad   been   sold   before   1868, 
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(Hackettv.Shaford.se  N.C.140;)  bat  sach 
does  not  appear  to  be  the  cuse,  as  ic  is 
very  apparent  from  the  testimony  that 
the  sale  wus  made  after  that  date,  and, 
this  being  so,  we  tbinic  there  was  error 
which  entitles  the  defendant  toanew  trial. 
It  does  not  appear  when  the  land  was  ac- 
quired by  the  wife.  H  she  acquired  it  after 
1868  the  proceeds  of  the  sale  would  be  her 
separate  estate,  (Const,  art.  10,  8  6;)  and 
if  it  went  into  the  bands  of  the  husband, 
and  he  inrested  it  in  land,  taliinK  the  title 
in  his  own  name,  in  the  absence  of  any 
asreeraent  to  the  contrary,  a  trust  would 
have  resulted  to  her.  (Lyon  v.  Akin,  7^ 
N.  C.  259;  1  Perry,  Trusts,  S  127;  Adams' 
Eq.  33,  note.)  If  iihe  acquired  the  land  be- 
fore 1S6S,  but  the  sale  was  after  that  date, 
the  proceeds  would  likewise  t>e  her  sepa- 
rate estate,  (Morris  v.  Morris,  94  N.C.613;) 
and  whatever  Interest  the  husband  may 
have  had  in  the  lands  purchased  with  such 
fimds  by  reason  of  his  rlg:ht  of  occupancy, 
as  teuant  by  the  curtesy  initiate  in  the 
orlKinal  land,  it  couid  not,  under  the  act 
of  1848,  (Rev.  Code,  c.  66,)  have  been  sold 
under  execution.  In  the  case  of  Olles  v. 
Hunter.  108  N.  C.  195,  9  S.  E.  Rep.  649,  cited 
by  plaintiffs,  the  marriaire  and  the  conver- 
sion of  the  land  into  personalty  were  both 
before  1868,  and  the  decision  can  therefore 
have  no  application  to  the  facts  before  us. 
New  trlaL 


(108  N.  C.  2CT) 

Carbt  v.  Caret  et  al. 

{Supreme  Court  of  North  Carolina.    Uarch  94, 

1891.) 

BVIOByCB — DbCLARATIOD« — PKIVTI.SOXD  ComcuNi- 
OATIOSS — TRANSAOTIONS  WITH  DeCXDKNT. 

1.  In  an  action  by  a  father  against  bis  son's 
widow  and  ber  minor  cMldren  to  compel  the  con- 
veyance to  plaintiff  of  an  undivided  half  of  land 
which  the  father  and  son  both  purchased,  but  the 
title  to  which  was  taken  in  the  son's  name,  the 
declarations  of  the  widow,  made  with  reference 
to  the  settlement  of  the  title,  are  admissible  when 
not  proved  to  have  been  made  by  way  of  com- 
promise. 

2.  Where  such  declarations  are  made  by  de- 
fendant to  her  uounsel  in  the  presence  of  plain- 
tiff they  are  not  privileged,  and  the  counsel  may 
testify  to  them,  especially  where  he  bad  acted  as 
counsel  for  botn  parties,  thoug-h  at  the  time  the 
declarations  were  made  he  was  acting  for  defend- 
ant only. 

8.  In  such  action,  where  it  appears  that  the 
son  mortgaged  the  land,  the  mortgagee  may  tes- 
tify as  to  the  date  of  the  cancellation  of  the  mort- 
gage, as  that  is  not  a  transaction  with  a  deceased 
person,  evidence  of  which  by  a  party  interested 
IS  prohibited  by  Code  N.  C.  |  590  in  actions  by 
or  against  the  representatives  of  decedent. 

Appeal  from  superior  court,  Granville 
county;  Jamus  H.  Merrimun,  Judge. 

Moses  Carey,  plaintiff,  and  his  son,  Sim- 
eon Carey,  contracted  for  the  purchase  of 
a  tract  of  land,  which  was  to  be  conveyed 
to  them  as  tenants  in  common.  There 
was  a  mortgage  on  the  land,  which  the 
vendees  assumed  as  a  part  of  the  purchase 

f)rice.  Desiring  to  borrow  more  money 
rom  the  mortgagee,  Raycroft,  they  agreed 
to  execute  to  him  another  mortgage.  In 
order  to  effect  this,  the  title  was  conveyed 
to  Simeon  Carey,  the  son,  who  was  then 
tinmarrled,  with  the  understanding  that, 
after  the  mortgage  was  paid,  Simeon  Carey 
should  reconvey  to  his  father  an  undivid- 


ed half  interest  in  the  land.  Plalntift  and 
bis  son  each  paid  half  of  the  price.  The 
land  was  purchased  in  1877.  Simeon  Carey 
died  in  1886,  without  having  reconveyed  to 
plaintiff,  his  father,  an  undivided  half  In- 
terest in  the  land.  Ir.  the  mean  time  be 
had  married  defendant,  and  left  minor  chil- 
dren. The  mortgage  was  canceled  In  1888. 
This  suit  was  first  brought  to  effect  a 
compromise,  and  one  attorney  (Winston) 
representee^  both  parties.  The  compro- 
mise falling,  the  original  pleadings  were 
stricken  out  by  order  of  the  court,  and 
plaintiff  was  notified  to  employ  counsel. 
Code  N.  C.  §  590,  prohibits,  in  actions  by  or 
against  the  representatives  of  decedeute, 
evidence  of  transactions  bad  with  such  de- 
cedent by  an  IntereHted  party.  For  for- 
mer report,  see  10  S.  E.  Rep.  156. 

J.  W.  Uajrs,  for  appellant.  A.  W.  Gra- 
ham, for  appellees. 

Sbbpbbrd,  J.  The  plaintiff  excepted  to 
the  exclusion  of  the  testimony  of  the  wit- 
ness R.  W.  Winston.  As  It  does  not  ap- 
pear that  the  order  permitting  the  with- 
drawal of  the  original  pleadings  was  put 
in  evidence,  we  are  unable  to  see  how  any 
testimony  tending  to  explain  It  was  rele- 
vant or  material.  We  are  of  the  opinion, 
however,  that  the  witness  should  have 
been  permitted  to  testify  as  to  "what 
transpired  between  the  plaiutitf  and  Jen- 
nie Carey  in  reference  to  the  settlement  of 
the  title  to  the  land. "  Jennie  Carey  was 
the  widow  of  Simeon  Carey,  who  had  the 
legal  title,  and  as  such  widow  was  an  in- 
terested party  to  the  action.  She  was 
also  the  general  guardian  of  the  Infant 
heirs  at  law  of  the  said  Simeon,  and  was 
defending  their  interest  as  such  guardian. 
The  declarations  and  admissions  of  such 
a  party  are  generally  comi>etent,  (IGreenl. 
Ev.  §§  171-179;  Steph.  Dig.  Ev.  art.  28; 
Tredwell  v.  Graham,  88  N.  C.  208;  Adams 
v.Utley,^7  N.C.356;)  and  there  is  nothing 
to  show  that  the  declarations  sought  to 
be  proved  were  made  by  way  of  compro- 
mise. In  Thompson  v.  Austen,  3  Dowl.  & 
R.  3.5S,  Bavi.ry,  J.,  remarked  "that  the 
essence  of  an  offer  to  compromise  was 
that  the  party  making  it  was  willing  to 
submit  to  a  sacrifice,  and  to  make  cunces- 
slon."  This  Is  the  true  principle  of  the  ex- 
clusion of  sucb  testimony,  and  it  Is  incum- 
bent upon  the  objecting  party  to  distinct- 
ly show  the  excluding  circumstances,  and 
not  leave  them  to  be  inferred  from  such  a 
general  statement  as  appears  In  this  case. 
This  ground  of  objection,  however,  does 
not  appear  to  be  seriously  Insisted  upon  ; 
but  it  Is  urged  that  the  witness  should  not 
have  been  allowed  to  testify  by  reason  of 
his  relation  as  attorney  to  one  or  both  of 
the  parties.  It  is  an  elementary  principle 
"that  whenever  the  relation  of  counsel  or 
attorney  and  client  exists  all  communica- 
tions made  to  the  counsel  or  attorney  on 
the  faith  of  sucb  relation  and  In  cons(^ 
quence  of  it,  are  privileged  ;  and  the  coun- 
sel or  attorney,  if  so  disposed,  would  not 
he  permitted  to  disclose  them.  •  •  ♦ 
To  the  general  rule,  as  laid  down,  there 
are  several  qualifications,  •  •  •  [as] 
where  the  witness  was  counsel  for  both 
the  plaintiff  and  defendant,  as  between 
them  the  matter  was  not  in  its  nature  pri 
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yate  and  confidential.  Mlcbael  v.  Foil, 
100  N.x  C.  17A,  6  S.  E.  Rep.  2R4,  and  cases 
ctted.  So  it  has  been  held  In  numerous  ad- 
Judicatiuns  that  tberule  does  not  apply  to 
communications  between  parties  to  an 
agreement  made  before  an  attorney,  orbe- 
tween  such  parties  and  the  attorney  of 
one  of  them,  or  wheu  made  by  one  party 
to  Ilia  counsel  In  the  presence  of  the  other 
party,  or  when  made  by  one  party  to  the 
attorney  of  the  other  party.  *  Hughes  v. 
Boone,  102  N.  C.  137,  9  S.  E.  Rep.  286.  The 
witness  stated  that  at  the  time  of  the  con- 
versation or  transaction  he  was  counsel 
for  the  defendant  only.  Taking  It  either 
way,  the  matter  was  not  privileged,  ac- 
cording to  the  principles  above  stated. 
We  think  that  there  was  error  In  rejecting 
the  testimony,  and  for  this  reason  the 
plaintiff  is  entitled  to  a  new  trial. 

2.  Theflrst  issue  wbb  Improperly  framed. 
"It  is  misleading  to  embody  in  one  issue 
two  propositions  as  to  which  the  jury 
might  give  different  responses."  Emery  v. 
Railroad  Co.,  102  N.  C.  225. 10  S.  E.  Rep. 
141 ;  Pioneer  Manuf'g  Co.  v.  Phoenix  Assur. 
Co.,  106  N.  C.  49,  10  S.  E.  Rep.  ia57.  As, 
hpwever,  the  plaintiff  assented  to  the  Issue 
in  this  form,  it  is  not  a  proper  ground  of 
exception. 

3.  The  court  excluded  the  testimony  of 
Raycroft  as  to  the  date  of  the  cancellation 
of  the  mortgage  executed  to  bim  by  Sime- 
on Carey.  In  this  ruling  his  honor  but 
followed  the  opinion  delivered  In  this  case, 
when  it  was  before  us  upon  a  former  occa- 
sion, (104  N.  C.  175,  10  S.  E.  Rep.  156;)  but 
the  ruling  In  this  particular  was  unneces- 
sary to  the  disposition  of  the  appeal,  and, 
upon  further  consideration,  we  think  that 
the  testimony  of  the  Said  witness  should 
have  been  admitted.  The  land  was  pur- 
chased of  U.  W.  Wheeler,  who  executed  a 
deed  to  Simeon  Carey.  Simeon,  it  seems, 
borrowed  money  of  the  witness  with 
which  to  pay  Wheeler,  and  executed  to 
witness  a  mortgage  to  secure  the  same. 
The  mortgage  has  long  since  been  dis- 
charged and  canceled,  and  the  witness  had 
no  Interest  In  the  controvery.  Neither 
party  derived  title  through  or  under  blm, 
and  he  was  only  an  Incumbrancer  to  the 
amount  of  the  mortgage  debt.  Bunn  t. 
Todd,  107  N.  C.  266,  US.  E.  Rep.  1043. 

There  must  be  a  new  trial. 


(108  N.  C.  766) 

State  t.  Rosehan. 

(Sumreme  Court  of  North  CaroUna.    March  S4, 
1891.) 

Aaaixnjt — Jurisdiction — ^Fenaltibs. 

1.  Under  Code  N.  C.  i  892,  the  superior  conrt 
has  jeeneral  jurisdiction  of  assaults. 

2.  In  an  action  against  a  jailer  for  assault 
wIUi  a  deadly  weapon  npon  a  female  prisoner,  a 
fine  of  (100  Is  not  excessive,  where  It  appears 
that,  the  prisoner  refusing  to  stop  her  singing, 
which  greatly  annoyed  the  sick  wife  of  the  jailer, 
he  severely  and  oraelly  heat  her  with  a  horse- 
whip. 

Appeal  from  superior  court.  Rowan 
county:  Evnum,  Judge. 

The  indictment  charges  that  the  defend- 
ant made  an  assault  upon  the  prosecutrix 
"  with  a  certain  deadly  weapon,  to-wlt,  a 
club  of  thelength  of  three  feet,  and  one  Inch 
in  diameter. "  etc.    fie  pleaded  not  guilty. 


On  the  trial  It  appeared  that  the  prose- 
cutrix was  confined  In  the  common  jail  of 
Rowan  county,  and  the  defendant  was 
the  keeper  of  the  jail;  that  on  one  night 
she  sang  and  made  much  disagreeable 
noise,  to  the  discomfort  of  defendant's 
wife,  who  was  lying  in  a  room  of  the  first 
story  of  the  jail,  and  very  ill;  that  the 
prosecutrix  refused  to  obey  the  jailer's 
command  to  ceaise  making  noise,  etc., 
whereupon  he  "carried  her  down  [shewas 
confined  on  the  third  floor]  to  the  second 
floor,  and  whipped  her;  that  witness  did 
not  see  him  whipping  her,  as  he  [witness] 
was  on  the  third  floor,  but  he  heard  the 
licks., and  heard  thje  woman  hollowing; 
that  he  hit  her  fifteen  or  twenty  licks, 
some  of  the  prisoners  said  twenty-eight; 
that  he  then  brought  her  back  upstairs; 
her  arms  and  back  were  cut  and  bleeding; 
that  some  of  the  prisoners  told  him  be 
ought  not  to  have  whipped  that  woman 
that  way,  and  that  defendant  said  he  had 
whipped  her  with  a  bnggy  whip,"  etc. 
The  prosecutrix  testified,  among  other 
things,  that  the  defendant  "carried  her 
down  to  the  second  floor,  got  a  whip,  and 
whipped  her;  that  she  did  not  know  how 
many  licks  he  gave  her;  that  she  bad  on 
nothing  but  her  chemise;  her  arms  and  . 
neck  wete  bare:  that  hecuttbebluod  out 
of  her  arms  and  back;  that  it  did  not  dis- 
able her;  that  the  places  healed  up  in  a 
week  or  two;  that  the  defendant  did  not 
take  the  shackles  off  her  when  he  whipped 
her,  "etc.  There  was  evidence  tending  to 
show  that  the  prosecutrix  was  a  low, bad 
woman,  etc. ;  that  the  defendant  had  di- 
rected ber  to  hush,  and  sbe  would  not, 
etc. :  that  his  wife  was  very  111, etc.  There 
was  a  verdict  of  guilty,  and  judgment 
thereupon  that  the  defendant  pay  a  fine 
of  9100,  from  which  he  appealed  to  this 
court,  assigning  as  error — First,  that  the 
court  had  not  jurisdiction;  and,  secondly, 
that  the  fine  was  excessive. 

John  W.  Mauney,  for  appellant.  The 
Attorney  General,  for  the  State. 

Merrimon,  C.  J.,  {after  stating  the  facta 
as  above.)  Clearly  the  court  had  jurisdic- 
tion. The  Indictment  charges  an  assault 
with  a  deadly  weapon,  describing  It,  and 
that  serious  injury  was  done.  The  evi- 
dence certainly  tended  to  prove  that  the 
assault  was  made  with  a  deadly  weapon, 
and  that  serious  damage  was  done;  but, 
if  it  had  turoed  out  that  the  evidence  only 
proved  a  simple  assault,  the  superlorcourt 
would  nevertheless  have  jurisdiction, 
might 'receive  a  verdict  of  guilty,  and  pro- 
ceed to  judgment,  as  it  did  do.  This  is  so 
because  that  court  has  general  jurisdiction 
of  assaults,  assaults  and  batteries,  and 
affrays,  and,  having  gained  jurisdiction  In 
a  particular  case,  it  will  continue  to  hold 
and  exercise  the  same  until  it  shall  be  dis- 
posed of  in  the  course  of  procedure.  This 
is  settled.  Code,  S  892;  State  v.  Reaves. 
85  N.  C.  553;  State  v.  Ray.  89  N.  C.  687; 
State  V.  Huntley,  91  N.  C.  617;  State  v. 
Shelly,  98  N.  C.  673,  4  S.  E.  Rep.  530;  State 
V.  Earnest,  98  N.  C.  740.  4  S.  E.  Rep.  495; 
State  V.  Phillips,  104  N.  C.  786, 10  S.  E.  Rep. 
463.  And  so,  also,  if  a  simple  assault  bad 
been  charged,  this  would  have  apparently 
given  the  superior  court  jurisdiction,  and 
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the  burden  woald  ba  ve  been  on  the  defend- 
ant to  Hhow  that  12  monthH  (Acts  1889.  c. 
504)  had  not  eliipsed  since  the  otfense  was 
committed,  and  next  before  the  superior 
court  took  Jurisdiction.  State  v.  Earnest, 
supra,  and  the  cases  there  cited.  It  must 
be  conceded  that  the  prosecutrix  behaved 
badly,  and  givatly  provoked  and  annoyed 
the  defenilunt,  and  distressed  his  sick  wife; 
but  she  waH  In  prison  and  helpless.  While 
the  jailer,  the  defendant,  had  the  right  to 
subdue  her  outbreak,  and  keep  her  in  sub- 
orillnatlon  by  reasonable  and  proper 
means,  he  had  not  the  shadow  of  rij!;ht  to 
gratify  his  feelinjis  of  revenge,  or  to  inflict 
upon  her  such  a  cruel  and  terrible  beating 
with  a. horse-whip.  We  cannot  hesitate 
to  say  that  theinjury  Inflicted  wasserlous, 
and  that  the  fine  Imposed  was  clearl.r 
within  the  discretion  of  the  court.  State 
V.  Miller.  94  N.  C.  9()2,  SMW.  The  Judgment 
must  be  aftirmed.  To  the  end  the  same 
may  be  executed,  let  this  opinion  he  certi- 
fied to  the  superior  court.    It  is  so  ordered. 

(108  N.  C.  399)  

Town  of  Durham  v.  North  Carolina 
K.  Co.i 

(Supreme  Court  <ff  North  Carolina.    Uarch  25, 
1891.) 

PLBADINO — PbITATB  STATimt. 

Laws  N.  C.  1848-49,  o.  82,  being  the  charter 
of  the  North  Carolina  Railroad  Compauy,  is  a 
private  statute,  altbough  it  contains  public  statu- 
tory provisions,  and  under  Code,  §  204,  must  be 
Steat^ed :  and  it  is  error  to  permit  it  to  be  read  to 
ke  Jury  In  argument,  unless  it  is  first  introduced 
in  evidence. 

Appeal  from  superior  court,  Cbatbaro 
county;  MacRab,  Judge. 

Ip  the  argument  to  the  court  and  jury, 
the  counsel  for  the  defendants  began  to 
read  the  charter  of  the  North  Carolina 
Railroad  Company,  being  Laws  1M8-49, 
c.  82.  Objection  was  made  by  plaintiff, 
because  the  charter  had  not  been  of- 
fered in  evidence.  The  objection  was 
overruled  on  the  ground  that  it  was  a 
public  act,  of  which  the  court  would  take 
judicial  notice;  and  the  court  allowed 
said  charter  to  be  read  and  commented 
on,  both  to  the  court  and  jury,  without 
the  same  having  been  introduced  In  evi- 
dence. The  plain  tlH  excepted,  and  assigned 
this  ruling  us  error. 

Batchelur  &  Devereux,  W.  W.  Fuller,  and 
J.  ii.  Muiinliiff,  for  appellant.  D.  Scbeack, 
F.  H.  BiiKbee,  W.  A.  Guthrie,  and  J.  W. 
Graham,  for  appellee. 

Mrrrimon,  C.  J.,  {after  stating  the  facta 
aa  above.)  We  are  constrained  to  grant 
a  new  trial  in  this  case  upon  the  ground 
that  the  charter  (Acta  1K48-49)  of  the  de- 
fendant (the  North  Carolina  Railroad 
Company)  is  a  private  statute,  and,  the 
plaintiff  «>bje<'ting,  the  court  erroneously 
allowed  the  defendant  to  read  and  com- 
ment upon  the  same  to  the  jury,  without 
having  first  put  It  In  evidence  in  a  proper 
way  on  the  trial.  The  defendant  contends 
earnestly  that  this  charter  Isa  public  stat- 
ute. It  must  beconceded  that  It  embraces 
two  or  three  public  statutory  provisions, 
but  as  to  its  clilef  purpose,  and  In  the  re- 
spects material  for  which  it  was  read  to 
the  jury.  It  to  clearly  private  and  evlden- 

>  For  taxation  of  costs,  see  18  S.  E.  Rep.  1. 


tial  In  Its  nature  and  application.  Its  pur- 
poHe  Is  to  authorize  and  create  not  a  pub- 
lic or  political  corporation,  but  a  private 
one;  to  extend  to  individuals  such  as  pur- 
chase and  own  Its  shares  of  capital  stock 
personal  and  private  advantages.  Tbe 
charter  conferet  corporate  powers  to  en- 
able individuals  tbe  more  successfully  to 
do  and  prosecute  tbe  Important  business 
of  transportation  of  persons  and  freights 
on  a  large  scale^and  receive  compensation 
therefor,  and  thus  incidentally  to  extend 
Important  public  convenience  and  advan- 
tage, which  latter  Is  largely  the  couHldera- 
tlon  to  be  paid  for  the  franchises  granted 
to  the  corporators.  The  statute, In  so  far 
as  it  confers  corporate  powers  and  rights, 
concerns  and  pertains  to  individuals  and 
their  business,  and  thus  it  has  that  (|ual- 
Ity  which  renders  it  a  private  statute. 
The  rights  of  the  publlcare  Incident  to  and 
grow  out  of  the  business  of  such  corpora- 
tions, and  these  may  be  regulated  by  pub- 
lic statutory  provisions  to  be  found  in 
some  respects  In  the  charter  itself,  and  In 
others  In  separate  public  statutes.  State 
V.  Chambers,  5)3  N.  C.  600,  and  the  author- 
ties  there  cited;  State  v.  Railroad,  73  N  C. 
527.  See  also,  Hughes  v.  ConimisHloners, 
IU7  N.  C.  598,  ante,  405.  A  private  statute 
may  embrace  one  or  more  public  statu- 
tory provisions,  and  so  also  a  public  stat- 
ute may  embrace  private  statutory  enact- 
ments; but  such  Intermixture  of  statutes 
does  not  change  or  modify  their  respective 
natures.  Whether  the  statute,  or  some 
enacttnent  in  It,  Is  public  or  private,  is  a 
question  of  law  which  the  court  must  de- 
termine, in  the  absence  of  statutory  enact- 
ment declaring  and  settling  Its  nature. 
Humphries  v.  Baxter,  6  Ired.  437;  State  v. 
Wallace,  94  N.  C.  827;  Potter.  Dwar.  St.  53. 
and  notes.  It  was  insisted  on  the  argu- 
ment that,  inasmuch  as  tbe  charter  con- 
tained public  statutory  provisions,  it 
thereby  became,  and  therefore  Is.  a  public 
statute.  As  we  have  Just  said,  such  inter- 
mixture could  not  change  the  nature  of  a 
statute  or  a  provision  contained  in  It.  This 
court  has  repeatedly  decided  that  statutes 
containing  public  statutory  provisions 
were  private  statutes.  The  charter  of  tbe 
Bank  of  North  Carolina  (Hayw.  Man.  01) 
clearly  contained  such  provisions,  and  in 
Bank  v.  CInrk,  1  Hawks,  3(i,  It  wusheld  ex- 
pressly that  it  was  a  private  statute.  A 
statute  (Acts  186(^67,  c.  80)  in  respect  to 
"the  Washington  toll-bridKe, "  expressly  re- 
ferred to  and  made  applicable  to  It  in  cer- 
tain respects  the  public  statuteH.  (ReT. 
Code,  c.  101,)  but  this  court  held  that  the 
statute  was  private.  Carrow  v.  Toll- 
Bridge Co.,  Phil.  (N.  C.)  118.  To  the  same 
effect  Is  Humphries  v.  Baxter,  6  Ired.  487. 
The  charter  in  question  provides  that  the 
state  shall  be  a  stockholder  of  the  cor- 
poration created  by  It,  and  it  issuch  stock- 
holder for  a  large  amount.  It  was  Insisted 
that  this  made  the  statute  public  In  Ita 
nature.  We  do  not  think  so.  The  state, 
laying  asldelts  sovereign  character  for  the 
purposes  of  the  corporation,  put  Itself  up- 
on a  footing  with  other  corporators,  ex- 
cept that  It  has  advantages  conceded  to  It 
on  account  of  tbe  large  amount  of  stock 
it  owns.  That  the  state  Is  a  stockholder 
does  not  necessarily  render  tbe  corpora- 
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tlon  a  public  one.  MCtrshall  v.  Ballroad 
Co.,  92  N.  C.  322;  Bank  v.  Clark,  I  Hawks, 
SC.  The  Btate  was  a  large  Btockholder  in 
the  bank  whuse  charter  was  held  In  the 
ln8t  CHBe  cited  to  be  a  private  statute. 
Ciirran  r.  Arkansas,  ]6  How.  304.  It  was 
further  InHiRted  that  the  statute  was  pub- 
lished amnnK  the  public  statutes,  and 
therefore  It  is  public.  There  is  no  pro- 
▼isiunin  it  or  elsewhere  directing  that  it  be 
so  published.  That  it  was,  could  not  al- 
ter or  affect  its  nature  in  legal  contempla- 
tion. It  is  clear,  in  our  judgment,  that 
the  statute  in  qnestiou  is  private  In  its 
nature  and  purpose  in  the  respects  as  to 
what  the  appellant  read  and  commented 
upon  to  the  jury.  It  should  have  been 
put  Inevidenceon  the  trial.  It  Isnot  ques- 
tione<l  that  private  statutes  must  be 
pleaded.  (Code,  §  2G4,)  and  that  they  must 
be  proven  when  they  become  necessary  as 
evl<lence.  It  is  strange.  Indeed,  that  the 
appellee  failed  to  put  the  statute  In  ques- 
tion in  evidence,  especially  as  it  was  so 
convenient  tt»  do  so.  They  simply  needed 
to  read  it  from  the  statute-book.  Code,  J 
]3:J9.  The  evidence  afforded  by  it  was 
material.  The  plaintiff  insists  upon  its 
ri^hts  to  have  the  material  evidence  pro- 
duced on  the  trial  according  to  law.  This 
was  not  done,  and  therefore  It  is  entitled 
to  anew  trial,  and  we  so  adjudge.  We  do 
not  deem  It  proper  to  decide  several  otlier 
interesting  questions  presented  by  the  rec- 
onl,  becfiuse  to  do  so  might  unduly  prej- 
udice one  party  or  the  other  on  the  next 
trial.  There  Is  error.  Let  this  opinion' 
be  certlHed  to  the  8ui)erlorconrt  to  the  end 
that  further  proceedings  may  be  had  in 
the  action  according  to  law.    New  trial. 

(108  N.  C.  24) 


State  ex  pel.  HonoB  v.  Marietta  ft  N. 
G.  R.  Co.  et  al. 

{Supreme  Court  cf  North  CaroUna.    March  85, 
1891.)     . 

FsNALTias— Railroad  Companibs— Action— Fas- 
ti bs — Practicb. 

1.  Code  N.  C.  f  1960,  provides  that  sny  rail- 
road corporation  failing  to  make  an  annual  report 
to  the  governor,  as  required  by  section  1959, 
shall  be  liable  to  a  penalty  of  S500,  to  be  sued  for 
In  the  name  of  the  state.  Section  1213  enacta 
that,  when  tbe  act  imposing  a  penalty  does  not 
provide  "to  what  person  the  penalty  is  given,  it 
may  be  recovered  by  any  one  who  will  sue  for 
the  same  and  for  bis  own  use. "  Held,  that  the 
penalty  was  recoverable  only  by  the  state,  and 
that  a  private  person  could  have  no  interest  In  it. 

8.  Under  Const.  N.  C.  art.  9,  i  5,  providing 
that  "the  clear  proceeds  of  all  penalties  and  for- 
feitures,"  etc.,  shall  be  "faithfully  appropriated 
for  establishing  and  ma  ntaining  free  public 
schools, "  penalties  for  non-compliance  with  the 
provision  of  section  1959  should  be  paid  to  the 
school  fund.     Mekrimon,  C.  J.,  dissenting. 

3.  Under  the  power  vested  in  the  supreme 
court  by  Code  N.  C.  i  965,  to  make  a  substitution 
of  parties,  tbe  board  of  education  cannot  be  sub- 
stituted, as  relator  or  as  party  plaintiff.  In  an  ac- 
tion for  such  penalty  brought  by  a  private  person 
in  the  name  of  the  state,  the  right  to  sue  being 
Tested  solely  in  the  state. 

4.  Demurrer  to  a  complaint  having  been  sus- 
tained, and  permission  to  amend  not  having  been 
requested  br  granted,  the  action  is  properly  dis- 
missed. 

Appeal  from  superior  court,  Wake  coun- 
ty; MacRar,  Judge. 
Armistead  Jones  and  S.  O.  Burton,  Jr., 
T.12!s.£.no.22— 66 


for  appellant.  Battle  AMordeeat,  Fuller  A 
Snofv,  Batcbelor  A  Derereux,  A.  W.  Hay- 
wood, O.  V.  Strong,  F.  H,  Buabee,  and 
J.  W.  Hinsdale,  for  appellees. 

Clark,  J.  We  concnr  in  the  conclusion 
reached  by  the  learned  judge  who  tried 
this  cause  below.  The  statute  prescrib- 
ing the  penalty  sued  for  in  this  action 
(Code,  §  1960)  Is  as  follows:  "Any such  cor- 
poration [railroad]  which  shall  neglect  to 
make  the  report  as  provided  in  the  pre- 
ceding section.  [1959,]  shall  be  lialtle  to  a 
penalty  of  five  hundred  dollars,  to  be  sued 
for  in  the  name  of  the  state  of  North  Car- 
olina, in  the  superior  court  of  Wake  coun- 
ty."  The  constitution  (article  9,  §  5)  pro- 
vides that  "the  clear  proceeds  of  all  penal- 
ties and  forfeitures, "  etc.,  shall  be  "faith- 
fully appropriated  for  establishing  and 
maintaining  free  public  schools."  It  is 
iinraaterlal  as  to  this  action  whether  by 
this  clause  of  the  constitution  all  penal- 
ties aie  appropriated  to  the  public  schools 
without  power  In  the  legislature  to  g^ve 
the  penalty  in  any  case  to  "  tlie  party  su- 
ing for  the  same,"  or  to  "the  party  ag- 
grieved." or  whether  the  true  construc- 
tion is  that  tbe  constitutional  piovigion 
devotes  to  tbe  school  fund  such  penalties 
and  forfeitures  only  as  by  theseverai  stat- 
utes imposing  them  shall  accrue  to  the 
state,  as  was  held  in  Kutzeiistein  v.  Rail- 
road Co.,  84  N.  C.  688.  and  we  leave  that 
question  open.  However  that  may  be, 
the  penalty  here,  in  any  event,  goes  to  the 
state.  The  act  creating  it  (Code.  §  1960, 
supra.)  docs  not  contemplate  that  any 
private  person  may  sue  for  and  recover 
the  penalty.  The  act  is  to  enforce  a  duty 
in  which  the  public  generally  is  interested, 
and  as  to  which  there  could  be  properly 
no  "person  aggrieved."  It  requires  the 
penalty  "to  be  sued  for  in  the  name  of  tbe 
state  of  North  Carolina,  In  the  superior 
court  of  Wake  county."  This  Is  a  clear  ex- 
pression, as  it  seems  to  us.  of  the  legisla- 
tive intent  that  the  penalty  should  be  sued 
for  and  recovered  by  the  state.  If,  on  the 
contrary,  it  had  been  Intended  to  give 
the  penalty  to  any  person  who  would  sue 
therefor,  tbe  statute  would  either  have 
so  stated,  or  would  have  imposed  the 
penalty  without  further  provision.  In  the 
latter  case  there  might  have  been  ground 
for  the  plaintiff's  contention  that,  by  vir- 
tue of  Code,  §  1212,  he  is  entitled  to  recover 
it.  That  section  enacts  that  when  the  act 
imposing  a  penalty  does  not  provide  "to 
what  person  the  penalty  is  given,  it  may 
be  recovered  by  any  one  who  will  sue  for 
the  same,  and  for  his  own  use."  But  here 
the  statute  imposing  the  penalty  provides 
for  its  recovery  by  the  state,  and  the  con- 
stitution devotes  such  penalties  ati'd  for- 
feitures to  the  school  fund.  In  this  court 
the  county  board  of  education  of  Wake 
asked  to  be  substituted  as  relator,  or  as 
party  plaintiff,  under  provisions  of  Code, 
§  965.  This  court  has  power  to  make  such 
substitution  of  parties  in  proper  cases, 
(Orant  v.  Rogers,  94  N.  C.  765;  Wilson  v. 
Peai-son,  102  N.  0.  290,  »  S.  E.  Bep.  707,) 
provided  the  opposite  party  is  put  to  no 
disadvantage,  (Justices  of  Tyrrel  v.  Sim- 
mons, 3  Jones,  (N.  C.)  187 ;  Grant  v.  Rogers, 
supra.)     Tbe  amendment  cannot  be  al 
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lowed,  becanae  the  law  confers  no  right 
upon  the  county  board  of  education  of 
Wake  to  maintain  the  action.  That  right 
la  rested  solely  in  the  state,  and  it  has 
not  asked  to  be  substituted  as  a  party. 
The  demurrer  to  the  complaint  having 
been  sustained,  the  usnal  course  is  to  dis- 
miss the  action,  unless  plaintlR  asks  and 
is  allowed  to  amend.  Netherton  v.  Cand- 
ler, 78  N.  C;  88.  8uch  was  not  the  case  here. 
The  judgment  dismissing  the  action  Is 
affirmed. 

Shepheru,  J.,  concurs. 

Avert,  J.,  (concurring.)  I  concur  In  the 
opinion  of  Justices  Sbrpherd  and  Clakk, 
but  I  do  not  wish  to  be  misunderstood  as 
indorsing  the  principle  laid  down  in  Kat>- 
ensteic  V.  Railroad  Co.,84N.C.688.  Should 
a  case  be  presented  involving  the  question 
whether  the  whole  of  a  penalty  c«n  be 
given  by  statute  to  an  Informer,  I  should 
be  in  favor  of  overruling  the  doctrine  es- 
tablished in  that  case.  I  am  not  willing 
to  concede  that  a  constitutional  provis- 
ion, made  by  the  people  in  convention  as- 
sembled, can  be  restricted  in  its  applica- 
tion because  of  the  terms  of  some  pre-ex- 
isting statute,  and,  if  the  point  should  be 
raised  in  future,  I  should  feel  it  my  duty 
to  give  at  length  my  reasons  for  with- 
holding my  assent  tosucha  principle.  For 
the  present,  I  am  content  to  state  my  le- 
gal conclusions.  I  think  that  the  legisla- 
ture may  give  one-halt,  or  some  other  pro- 
portion deemed  reasonable,  as  a  reward 
to  an  informer,  and  the  residue  would 
then  be  the  net  proceeds  which  the  consti- 
tution devotes  to  the  school  fund  of  the 
counties.  I  think  that  the  net  proceeds 
of  all  penalties  collected  in  the  courts  of 
justices  of  the  peace,  criminal  and  superior 
courts,  should  be  paid  over  to  the  treas- 
urers of  the  counties  to  constitute  a  part 
of  its  school  fund,  while  the  penalties  col- 
lected under  town  ordinances  do  not  come 
within  tlie  constitutional  provision,  and 
may  be  given  by  law  for  the  support  of  a 
city  or  town. 

Merrimon,  C.  J.,  (concurring.)  The  de- 
fendant fuiled  to  make  the  annual  report 
to  the  governor  required  by  the  statute, 
(Code,  §  1959,)  for  the  year  ending  the  30th 
day  of  September,  1888.  The  relator 
brought  this  action  in  the  name  of  the 
state  to  recover  the  penalty  of  $500,  pre- 
scribed and  allowed  by  the  statute,  (Id. 
§  I960,)  in  case  of  such  failure.  The  de- 
fendant demurred  to  the  complaint,  and 
assigned  ae  grounds  of  demurrer:  "(1) 
That  snid  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
In  thU.  That  upon  the  facts  herein  stated 
no  couse  of  actionhath  accrued  to  the  said 
W.  T.  Hodge,  under  the  laws  of  North 
Carolina,  to  demand  and  have  of  this  de- 
fendant the  sum  of  five  hundred  dollars, 
but  that  upon  said  facts  a  cause  of  action 
hath  accrued  to  the  state  of  North  Caroli- 
na to  demand  and  have  of  this  defendant 
the  said  sum  of  five  hundred  dollars,  to  be 
faithfully  appropriated  for  establishing 
and  maintaining  free  public  schools  In  the 
proper  county  or  counties  of  this  state, 
under  section  6,  art.  9,  of  the  constitution 
of  aald  state.    (2)  That  it  appears  upon 


the  face  of  said  complaint  that  W.  T. 
Hodsce  is  not  the  proper  relator  of  the 
plaintiff:  that  this  action  cannot  be  main- 
tained by  the  state  of  North  Carolina  up- 
on the  relation  of  said  W.  T.  Hodge." 
The  court  sustained  .the  demurrer,  and 
dismissed  the  action.  The  relator,  having 
excepted,  appealed  to  this  court.  In  this 
court  "the  county  board  of  education  for 
the  county  of  Wake"  moved  that  It  be  a 
party  plaintiff.  The  statute  (Code,  §  1^9) 
requires  every  railroad  company  to  make 
annual  report  to  the  governor  of  certain 
matters  and  things  as  therein  prescribed, 
and  It  further  provides  (Id.  §  1960)  that 
"any  such  corporation,  which  shall  neg- 
lect to  make  the  report  as  provided  In 
the  preceding  section,  shall  be  liable  to  a 
penalty  of  five  hundrea  dollars,  to  be  sued 
for  In  the  name  of  the  state  of  North  Car- 
olina, in  the  superior  court  of  Wake  coun- 
ty. ■'  The  relator  contends  that  the  pen- 
alty thus  prescribed  is  not  allowed  in  fa- 
vor of  any  particular  person  or  to  be 
devoted  to  any  specified  purpose,  but  ife 
allowed  to  any  person  who  shall  first  sue 
for  the  same,  and  therefore  he  is  entltle<l 
to  mtilntain  this  action.  He  relies  upon 
the  statute,  (Id.  §1212.)  which  prescribes 
that "  when  a  penalty  may  be  Imposed  by 
any  law  passed,  or  hereafter  to  be  passed, 
and  it  shall  not  be  provided  to  what  per- 
son the  penalty  is  given,  it  may  be  recovered 
by  any  one  who  will  sue  for  the  same,  and 
for  his  own  use  "  On  the  other  hand,  the 
defendant  contends  that  such  penalty 
belongs  to  the  state  to  be  devoted  to  the 
support  of  public  schools,  as  required  and 
directed  by  the  constitution,  (article  9. 
§  5,)  which  provides  as  follows:  "All  mon- 
eys, stocks,  bonds,  and  other  propterty  be- 
longing to  a  county  school  fund ;  also  the 
net  proceeds  from  the  sale  of  estrays ;  also 
the  clear  proceeds  of  all  penalties  and  for- 
feitures, and  of  all  fines  collected  in  the 
several  counties,  for  any  breach  of  the 
penalty  or  military  laws  of  the  state,  and 
all  moneys  which  shall  be  paid  by  persons 
as  an  equivalent  for  exemption  from  mili- 
tary duty,— shall  belong  to  and  remain  in 
the  several  counties,  and  shall  be  faith- 
fully appropriated  for  establishing  and 
maintaining  free  public  schools  in  the  sev- 
eral counties  of  this  state:  provided,  that 
the  amount  collected  In  each  county  shall 
be  annually  reported  to  thesnperlntendent 
of  public  instruction."  It  is  to  be  ob- 
served that  the  statute  (Code,  §  I960) 
above  recited  does  not  simply  Impose  the 
penalty  as  therein  provided.  It  provides, 
further,  that  It  is  ^  to  be  sued  for  in  the 
name  of  the  state  of  North  Carolina  in 
the  superior  court  of  Wake  county. "  This 
provision  Is  peculiar  and  unusual.  It  is 
not  casual  and  meaningless;  on  the  con- 
trary, it  is  intended  to  serve  an  important 
public  purpose.  It  fairly  Implies  that  the 
penalty,  being  Intended  to  compel  the  per- 
formance of  a  duty  imposed  on  railroad 
companies,  affecting  the  state  Itaelf  and 
Its  purposes,  and  therefore  public  in  its  nat- 
ure, must  be  sued  for  In  the  name  of  and 
for  the  purposes  of  the  slate  in  the  county 
where  civil  actions  in  which  the  state  is 
solely  Interested  are  ordinarily  brought 
and  prosecuted.  The  statute  is  to  lie 
treated  and    understood  as  Imposlnic  the 
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penalty,  and  directing  an  action  to  be 
broogbt  In  tbe  name  ot  and  for  tbe  state 
by  Ita  proper  officer,  when  a  railroad  com- 
pany sball  Incur  each  penalty.  Tbe  pen- 
alty Is  prescribed  by  tbe  section  of  tbe 
statute  next  after  tbat  prescribing  impor- 
tant duties  to  be  discharged  by  railroad 
companies,  and,  as  to  tbe  action  to  re- 
cover tbe  same,  tbe  language  is  not  slm- 
gly  permissive,  as  tbat  the  penalty  "may 
e  sued  for,"  but  the  pertinent  words  em- 
ployed are  directory,  in  a  sense  mandato- 
ry, to-wit,  "to  be  sued  lor,"  etc.  It  is  not 
contemplated  or  intended  tbat  a  private 
person — any  person— ^ho  will  sue  for  it 
may  have  the  penalty.  If  it  had  been  so 
intended,  the  statute  would  ulmply  have 
Imposed  the  penalty  without  further  pro- 
vision, and  the  general  statutory  provls-' 
ion.  (Id.  §  1213.)  which. provides  that 
"when  any  penalty  shall  be  given  by  stat- 
ute, and  It  Is  not  prescribed  in  whose  name 
suit  tberelor  may  be  commenced,  tbe  same 
shall  he  brought  in  the  name  of  thestate, " 
would  apply.  If  the  statute  had  simply 
prescribed  the  penalty,  oniittingtbe signifi- 
cant words,  "  to  be  sued  fur,  "etc.,  the  con- 
tention of  tbe  relator  might  have  force. 
But  those  words — the  provision  embodied 
in  them— cannot  be  treated  as  mere  sutt 
piusage,  without  meaning;  they  ai-e  rea- 
sonably capable  of  the  meaning  attributed 
to  tbem  above,  and  thus  they  serve  an 
important  public  purpose.  It  must  be 
taken  that  the  legislature  intended  that 
the  penalty  should  be  sued  for  In  the  name 
of  and  for  the  state.  The  court  therefore 
properly  held  that  the  relator  could  not 
malutain  this  action. 

It  is  further  to  be  observed  that  the 
clause  of  the  constitution  above  recited 
does  not  prescribe  penalties  and  forfeit- 
ures; it  has  reference  to  them,  as  they  are 
prescribed  by  legislative  enactments.  Nor 
does  tbat  clause,  in  terras  or  by  necessary 
implication,  purport  to  repeal  or  modify 
all  such  statutes  and  statutory  provisions 
as  prescribe  them,  so  far  as  to  require 
that  such  penalties  and  forfeitures  sball 
all  "  belong  to  and  remain  In  the  several 
counties,  and  shall  be  faithfully  appro- 
priated for  establishing  and  maintaining 
free  public  schools  in  the  several  counties 
of  this  state."  Nor  does  this  clause  de- 
clare thatall  penaltiesand  forfeitures  shall 
accrue,  belong,  or  go,  in  whole  or  in  part, 
to  tbe  several  counties,  and  thus  clearly 
express  tbe  purpose  to  modify  existing 
pertinent  statutes,  and  control  all  future 
like  ones.  It  is  organic  In  its  nature  and 
purpose;  not  legislative.  It  does  not  in- 
tend to  enlarge,  abridge,  or  at  all  inter- 
fere with  the  power  of  the  legislature  in 
respect  to  penalties  and  forfeitures,  or  to 
repeal  or  modify  statutes.  It  simply  de- 
clares, and  only  Intends  to  declare,  what 
shall  constitute  the  fund  in  the  several 
counties  of  the  state  "for  establishing  and 
maintaining  free  public  schools"  therein; 
what  moneys,  stocks,  bonds,  and  other 
property,  and  what  sources  of  revenue, 
in  and  of  the  several  counties  that  belong 
to  them,  must  and  shall  continually  and 
perpetually  constitute  the  fund  to  be  de- 
voted to  the  purposes  specified.  Such  pro- 
vision embraces  all  such  penalties  and  for- 
feitures, and  only  such,  as  by  law  accrue. 


belong,  and  go  to  the  several  connttes 
and  the  connty  school  funds  ^  and  there 
are  many  such.  Tbe  words,  "also  the 
clear  proceeds  of  all  penalties  and  forfeit- 
ares."  of  theclauseln  question,  referto  and 
embrace  only  such  as  by  some  statute  are 
given  to  the  county  or  tbe  connty  school 
fund.  The  whole  purpose  of  the  clause  in 
question  is  to  establish  and  provide  for 
a  certain  permanent  fund  for  "establish- 
ing and  maintaining  free  public  schools  In 
the  several  counties,"  and  to  provide  such 
fund  out  of  such  funds  and  resources  as 
by  law  belong  or  may  belous;  to  the  coun- 
ties. At  tbe  time  this  clause  was  adopted 
as  part  of  thecoDstltution.numerouRstat- 
ntes  prescribed  penalties  and  forfeitures, 
giving  the  same  to  counties  and  county 
school  funds,  while  numerous  other  stat- 
utes prescribed  find  gave  the  like  to  divers 
other  classes  of  persons.  If  the  purpose  of 
this  provision  of  theconstitutlon  bad  been 
to  repeal  or  modify  such  statutes,  it  would 
and  ought  to  have  done  so  by  appropri- 
ate reference  and  pertinent  words  of  re- 
peal or  modification.  But  such  words  do 
not  appear;  simply  reference  is  made  to  ' 
"all  penalties  and  forfeitures."  These 
words,  taken  in  connection  with  other 
words  preceding  and  following  them,  and 
the  purpose  of  tbe  clause  of  which  they 
are  part,  reasonably  imply  "all  penalties 
and  forfeitures"  grlven  to  the  county  and 
tbe  C(junty  school  lundbytbestatutes pre- 
scribing them..  Moreover,  in  the  absence 
of  express  words  or  necessary  implication 
in  some  way  arising  to  the  contrary,  and 
In  view  of  tbe  purposes  to  be  accomplished 
by  penalties  and  forfeitures  in  many  cases, 
it  is  altogether  improbable  tbat  there 
was  any  intent,  in  framing  the  constitu- 
tion, to  devote  all  penalties  and  forfeitures 
to  tbestngle  purpose  of  free  public  schools. 
To  so  devote  tbem  in  all  cases  would  de- 
feat, in  large  measure,  tbe  ends  usually 
sought  to  be  accomplished  by  them  In 
tbe  enforcement  of  statutes  and  the  rights 
of  individuals.  InKatzensteln  v.  Bnilroad 
Co.,  84  N.  C.  688,  this  court  expressly  held 
that  the  penalty  sued  for  did  not  belong 
or  go  to  the  county  school  fund  under 
Const.'  art.  9,  §5,  (theclausenowundercon- 
sideratlon.)  And  in  numerous  cases, 
where  tbe  action  was  brought  hy  a  party 
suing  In  his  own  name,  or  in  the  name  of 
the  state  on  bis  relation,  as  for  a  penalty 
given  by  statute  to  him,  or  to  whomso- 
ever might  suefor  the  same,  this  court  has 
unlfurmily  given  effect  to  the  statute; 
■  thus  in  eltect  interpreting  the  clause  of  the 
constitution  In  question  as  we  have  done 
here.  Branch  v.  Ballroad  Co.,  77  N.C.347; 
Keeter  v.  Railroad  Co.,  86  N.  C.  346;  White- 
head V.  Railroad  Co.,  87  N.  C.  255;  Mc- 
Gowan  v.  Railroad  Co..  95  N.  C.  417;  Mc- 
Gwlgan  V.  Railroad  Co.,  Id.  430;  Williams 
V.  Hodges,  101  N.  C.  300,  7  S.  E.  Rep.  786; 
Cole  V.  Laws,  104  N.  C.  651,  10  S.  E.  Rep. 
172;  and  there  are  many  other  like  cases. 
Then,  as  the  legislature  may  give  by  stat- 
ute penalties  and  forfeitures  to  persons 
and  particular  purposes  as  In  its  wisdom 
it  may  deem  proper,  it  fairly  follows  that 
counties  and  county  school  funds  are  en- 
titled to  have  only  such  of  them  as  are 
given  to  tbem  by  statute,  and  tbat  the 
interpretation  we  bave  given  the  clause 
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of  the  conBt|tatIoD  under  consideration  Is 
the  correct  oile.  If  the  words,  "all  penal- 
ties and  forfeitures, "  as  employed  in  this 
clause,  ore  to  be  limited  at  all,  (and  we 
bare  seen  tbey  mast  be,)  then  It  is  difficult 
to  see  how  they  can  apply  to  and  em- 
brace any  such  penalties  and  forfeitures 
given  by  statute,  otherwise  than  to  coun- 
ties and  county  school  funds.  How.  at 
what  point,  and  by  what  authority  can 
the  courts  find  or  lay  down  a  line  of  de- 
markation  in  the  face  of  express  statutory 
enactments?  There  Is  no  classification  of 
the  penalties  and  forfeitures  referred  to  In 
or  embraced  by  the  clause.  It  must  be 
construed  to  embrace  all  penalties  in  the 
most  comprehensive  sense,  or  only  all 
given  to  counties  by  statute. 

The  constitution  of  the  state  of  Missnarl 
contained  a  clause  (article  11,  §  8)  alto- 
gether In  substance,  and  very  much  In 
terms,  like  that  of  this  state  In  question, 
and  the  question  whether  under  It  all  pen- 
alties beionfted  and  went  to  the  county 
school  fund  was  directly  presented  to  the 
supreme  court  of  that  State  for  Its  decis- 
ion in  Barnett  v.  Railroad  Co.,  68  Mo.  56, 
and  that  court  decided  that  the  legislature 
had  power  to  prescribe  to  whom  or  to 
what  purpose  penalties  should  go  or  be 
devoted,  und  hence  that  the  penalty  sued 
for  in  that  case  did  not  belong  or  go  to 
the  county  school  fund  b.T  virtue  of  the 
constitutional  provision;  thus  adopting 
the  interpretation  we  haveadopted  as  the 
true  one  in  this  case.  The  case  just  cited 
was  afterwards  cited  and  approved  in 
Spealman  v.  Railroad  Co.,  71  Mo.  434,  and 
several  other  cases.  Thus  our  view  is 
folly  sustained  by  another  supreme  court 
of  great  respectability  as  well  as  by  rea- 
son and  principle.  I  may  add  that  the  leg- 
islative interpretation  of  the  clause  In 
question  In  Its  enactments  Is  not  to  be 
Ignored  or  treated  lightly.  Indeed,  such 
enactments  are  presumed  to  be  consistent 
with  and  warranted  by  the  constitution, 
but  not  conclusively  so.  The  courts,  how- 
ever, will  be  slow  to  declare  and  adjudge 
the  contrary;  they  will  not  do  so  unless 
the  inconsistency  Is  clear  and  plain.  The 
legislature  at  one  of  Its  sessions  since 
the  adoption  of  the  constitution  has 
passed  numerous  statutes  prescribing  pen- 
alties and  forfeitures,  giving  the  same  to 
oartles  and  purposes  other  than  counties 
and  county  school  funds,  and  It  seems 
never  to  have  questioned  or  doubted  its 
power  and  authority  to  do  so.  I  am 
therefore  of  opinion  that  neither  any 
county,  nor  any  county  school  fund,  is  en- 
titled to  the  penalty  sued  for  in  this  ac- 
tion, notwithstanding  the  relator  Is  not 
entitled  to  the  same. 

"The  county  board  of  education  for  the 
county  of  Wake"  moved  in  this  court  that 
It  be  made  a  party  plaintiff.  The  motion 
cannot  be  allowed.  It  does  not  appear 
that  that  board  has  any  Interest  In  the 
action.  If  It  be  taken  that  it  represents 
the  county  named,  and  the  school  fund 
thereof,  for  the  reasons  already  stated  it 
has  no  interest  In  the  penalty  sued  for. 
Bnt,If  It  had  such  interest  as  itclalms,  and 
this  court  has  power  to  allow  its  motion. 
It  would  be  unjust  to  do  so,  and  thus  ren- 
der the  Judgment  appealed  Iram  erroneous, 


when  otherwise  it  tvould  not  be  so.  If 
that  board  had  any  interest  in  the  action 
that  entitled  It  to  be  made  a  party  there- 
to, it  should  have  moved  in  apt  time  in 
the  court  below  to  be  made  such.  No  rea- 
son Is  shown  why  it  failed  to  do  so.  In 
such  case  this  court  will  not  allow  the 
motion.  Justices  of  Tyrrel  v.  Simmons. 
3  Jones,  (N.C.)  187;  Wilcox  t^.  Hawkins. 
3Hawk8,84;  Allen  v.  Jackson, 86  N.C. 321; 
Grant  v.  Rngers,  94  N.  C.  75.5. 

It  is  suggested  that  the  state  is  entitl*^ 
to  the  penalty  sued  for;  that  the  relator 
should  be  treated  as  merely  an  unneces- 
sary and  Impropei*  party;  and  that  the 
state  should  be  allowed  to  further  prose- 
cute the  action  for  its  own  benefit.  But 
the  state  does  not  ask  to  be  allowed  to  do 
this.  There  may  be  reasons  why  It  ought 
not  and  would  not  bring  and  prosecute 
an  action  tor  such  purpose.  Besides, 
this  action  was  not  brought  by  or  for  tbe 
state.  The  relator  brought  It  In  thename 
of  the  state,  as  he  insisted  he  had  the  right 
to  do,  for  bis  own  benefit  and  on  his  own 
account.  This  appears  from  the  record. 
The  complaint  Is  framed  and  contains  per- 
tinent allegations  for  this  purpose.  The 
action  is  that  of  tbe  relator,  and  must  be 
so  treated.  State  v.  Mangum,  Phil.  (N.  C.) 
177. 


(108  N.  C.  496) 

MrrcHRLL  V.  Tbdobr. 

(Supreme  Court  ttf  North  Carolina.    April  L 
1891.) 

ArpKAL— Pbaoticb— AnflRltUfCB. 
Where  a  case  Is  remanded  on  appeal  to 
give  the  appellant  an  opportunity  to  have  a  "case 
settled, "  and  when  the  case  is  aratn  regularly 
called  on  appeal  four  months  later  it  appears  that 
no  "case  settled"  has  been  filed,  the  judgment 
will  be  afBrmed  on  motion. 

Appeal  from  superior  court,  Wilkea 
county ;  Oilmbb,  Judge. 

D.  M.  Furcbes,  for  appellant.  W.  W. 
Barber,  for  appellee. 

Clark,  J.  When  this  case  was  before 
us  at  last  term  there  was  no  "case  settled 
on  appeal,"  and  we  held  that  the  Judg- 
ment below  might  be  properly  affirmed ; 
but,  as  no  motion  to  that  end  had  been 
made  by  the  appellee,  instead  of  entering 
such  judgment  ex  mero  mota,  as  might 
have  been  done,  the  case  was  remanded, 
to  give  the  appellant  another  opportuni- 
ty to  have  the  case  settled.  This  was 
four  months  since.  When  the  cause  was 
regularly  called  in  Its  order  at  this  term 
it  appeared  that  no  "case  settled"  bad 
yet  been  filed.  There  is  no  affidavit  nega- 
tiving laches,  and  no  application  for  cer- 
t/orar/based thereon.  Pittman  v.  Kimber- 
ly,.  92  N.  C.  562.  Appellees  have  rights  as 
well  as  appellants,  and  among  them  is  the 
right  to  an  affirmance  of  the  judgment  of 
the  court  below  when  the  appellant  dis- 
plays such  laches  in  presenUng  his  case 
for  review  In  this  court.  Nor  are  we  In- 
advertent to  tbe  fact  that  this  is  an  ac- 
tion in  ejectment  in  which  the  defendant 
was  permitted  to  defend  without  giv- 
ing bond,  and  has  also  appealed  to  this 
court  without  security.  The  action  was 
begun  four  years  ago,  and  the  plaintiff, 
who,  by  tbe  verdict  of  tbe  Jury  and  ths 
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Judgment  of  tbe  court  below,  was  ad- 
Jurtffed  (over  18  months  ago)  the  owner 
and  entitled  to  tbe  possession  ol  the  prem- 
ises. Is  kept  out  of  tbe  same  and  from  en- 
joyment 6f  tbe  rents  and  profits  without 
any  hope  of  recovering  compensation  for 
the  detention,  or  any  of  tbe  costs  and  dis- 
bursements of  so  protracted  a  litigation. 
Tbe  appellant  has  no  right  to  speculate 
upon  the  chances  of  further  delay  and  tbe 
profitableness  of  negligence.  There  be- 
ing no  error  on  the  face  of  the  record,  tbe 
motion  of  tbe  appellee  to  affirm  the  Judg- 
ment must  be  allowed.    Affirmed. 


<108  N.  0.  77J) 

State  v  Kirbt. 

{.Supremt  Court  of  North  CaroUna.    April  1, 
1891.) 

DlSTUKBAirOB  or  PCBLIO  WOBSHir. 

The  jury  specially  found  that  defendant 
engaged  in  a  tight  near  a  church  during  pablio 
worship;  that  some  one  announced  ttiat  fact  in 
the  church,  whereupon  the  congregation  ran  out; 
and  that  the  congregation,  while  In  tbe  church, 
could  not  hear  the  fight  Held,  that  defendant 
was  not  guilty  of  disturbing  public  worship. 

Appeal  from  superior  court,  Wilkes  coun- 
tiy;  Bynum,  Judge. 

lodictment  for  disturbing  religions  con- 
gregation. The  Jury  found  as  a  special 
▼erdict  that  the  defendant  and  anotber  en- 
gaged in  a  fight  outside  of  and  about  85 
yards  from  the  church,  while  the  congre- 
gation was  assembled  for  divine  worship; 
that  during  the  flgbt  some  one  ran  to  the 
ctaurcb,  and  called  out,  "They  are  fighting 
out  yonder  at  the  firel "  whereupon  many 
of  the  congregation  ran  out,  and  services 
were  suspended ;  that  when  the  members 
of  tbe  congregation  got  out  to  tbe  fire  the 
fight  was  over.  Tbe  Jury  farther  found 
that  tbe  language  used  liy  the  defendants 
during  the  fight  and  quarrel  was  not  loud 
enough  to  have  disturbed  the  congrega- 
tion, and  they  were  not  disturbed  by  tbe 
fnss  at  the  fire,  and  would  not  have  been 
disturbed  if  some  one  had  not  run  to  the 
church  and  called  outthattbey  were  fight- 
ing. The  court,  being  of  opinion  upon  tbe 
facts  found  that  tbe  defendant  was  not 
guilty,  so  held,  and  the  verdict  and  Judg- 
ment were  accordingly  entered.  Appeal 
by  the  state. 

Tbe  Attorney  General,  for  the  State. 

CT.ABK,  J.,  (a/Ker  atatlnfr  the  facts  as 
above.^  Tbe  special  verdict  having  found 
as  a  fact  that  "the  congregation  was  not 
disturbed  by  the  fuss  (/.  e.,  tbe  quarrel  and 
fight)  -at  the  fire,"  we  do  not  see  how  It 
could  be  held  that  the  congregation  was, 
notwithstanding,  disturbed  thereby.  It 
is  found  that  the  congregation  was  dis- 
turbed by  some  one  excitedly  reporting 
that  there  was  a  fight.  This  was  not  the 
act  of  the  defendant,  nor  was  it  necessarily 
the  result  of  his  actions.  It  should  have 
appeared  clearly,  and  not  by  inference 
only,  that  by  tbe  judgment  of  the  court 
tbe  defendant  was  discharged,  (State  v. 
Hasell,  95  N.  C.  623;)  but  the  attorney  gen- 
eral admits  that  such  was  the  fact,  and 
consents  that  the  record  may  be  amended 
to  show  it.    No  error. 
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(Supreme  Conut  of  North  Carolina.    April  1, 
1891.)  , 

BXCBFTIONS  TO  ChAKOB — CiLNCBIXATIOX  Of  POWm 
or  ATTORXBT  —  INSXNITT — ^BUSDSN  OF  PbOOF — 

Costs— Next  Fbibnd. 

1.  Exceptions  to  the  Judge's  charge  are  taken 
in  time  when  set  out  in  the  appellant's  state- 
ment of  case  on  appeal. 

2.  In  an  action  to  set  aside  a  power  of  at- 
torney on  account  of  the  maker's  want  of  mental 
capacity,  it  is  proper  to  charge  tbe  jury  that  evi- 
denoe  as  to  the  maker's  mental  oondition,  both 
l>eIore  and  after  the  execution  of  the  power  of 
attorney,  is  only  to  be  considered  for  tbe  purpose 
of  determining  his  condition  at  the  time  of  its 
execution. 

8.  It  is  also  proper  to  charge  that  the  law  at- 
taches peculiar  importance  to  the  testimony  of  • 
snlMcribiiig  witness,  and  of  the  attending  family 
physician. 

4.  The  preliminary  action  of  the  clerk  in  ap- 
pointing next  friends  to  conduct  such  action  does 
not  shift  from  the  pialntiil  the  burden  of  proving 
insanity.    Uekbimon,  C.  J.,  dissenting. 

6.  Where  such  action  is  dismissed  by  tbe 
plaintiff  after  the  jury  have  found  Itim  sane,  it  if 
error  to  tax  the  costs  against  the  next  friends, 
since  they  are  not  parties  to  tlie  proceeding. 

Appeal  from  superior  eon rt.  Wake  coun- 
ty; BoYKi.v,  Judge. 

This  was  a  civil  action  brought  In  tbe 
name  ol  LarkIn  Smith  by  bis  next  friends, 
A.  Li.  Ferrall  and  others,  appointed  by 
the  court.  Tbe  purpose  of  tbe  action  was 
to  set  aside  a  prior  power  of  attorney  ex- 
ecuted by  Larkin  Smith  to  the  defendant, 
Charles  H.  Smith,  by  reason  of  mental  in- 
capacity, and  to  have  a  receiver  appoint- 
ed for  his  estate.  After  the  service  of  tbe 
summons  on  Charles  H.  Smith,  to-wit,  on 
February  26, 1889,  Larkin  Smith  executed 
a  power  of  attorney  to  Messrs.  Fuller  ft 
Snow  and  Batcbelor  ft  Devereux,  attop. 
neys,  tor  said  Larkin  Smith,  empowering 
and  directing  them  to  dismiss  the  said  ac> 
tion.  When  the  case  was  called  for  trial, 
the  attorneys  for  Larkin  Smith  read  thelt 
power  of  attorney  to  thecoart,  and  moved 
to  dismiss  tbe  said  action.  Tbe  next 
friends  of  the  said  Larkin  Smith  resisted 
said  motion  on  tbe  ground  that  when  the 
said  power  of  attorney  was  executed,  to- 
wit.  on  the  26th  day  of  February,  1889,  the 
said  Larkin  Smith  was  incompetent  men- 
tally to  execute  the  said  power  of  attor- 
ney. The  court  adjudged  that  the  rights 
of  the  parties  would  be  better  subserved, 
and  the  causemore  Intelligently  and  fairly 
tried,  by  submitting  to  the  Jury  at  this 
time  the  sole  issue,  which  Is  set  out  In  tbe 
record,  and  In  his  discretion  submitted 
this  issue  alone,  to-wit:  "Was  Larkin 
Smith  Incompetent,  by  reason  of  mental 
Incapacity,  to  execute  a  good  and  ralid 
po  wer  of  attorney  on  tbe  26th  of  Febru- 
ary, 1889?"  To  this  there  was  no  excep- 
tion, nor  was  there  any  exception  to  evi- 
dence by  tbe  appellants.  Among  othei 
things,  bin  honor  charged  tbe  Jury  that 
tbe  question  for  them  to  determine  was 
the  mental  condition  of  Larkin  Smith  on 
tbe  2Cth  of  February,  1889,  and  the  evi- 
dence as  to  his  mental  condition,  both  be- 
fore and  after  that  time,  was  only  admit- 
ted and  to  be  considered  by  them  for  tbe 
purpose  of  determining  what  his  mental 
condition  was  on  that  day.  This  was 
not  excepted  to  until  appellants' case  on 

>For  modified  opinion,  see  18  S.  E.  Rep.  113 
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nppeal  was  served.  His  honor  further 
charged  that  "  tho  law  attaches  pecnUar 
importance  to  the  testlniouy  ota  subscrib- 
ing witness.  lu  this  case  L.  L.  Doub,  the 
only  subscribing  witness  to  the  power  of 
attorney  in  question,  has  testified,  but 
you  are  to  determine  from  his  character, 
and  his  appearance  on  the  stand,  and  bis 
demeanor  on  the  stand,  what  weight,  if 
any,  you  will  give  to  his  evidence. "  (The 
defenilant  had  tntroduued  evidence  tend- 
ing to  show  that  Doub  was  a  man  of 
good  character.)  His  hontjr  further 
charged  that  "the  law  attaches  pecuiiar 
Importance  to  the  testimony  of  the  at- 
tending family  physician.  He  [Dr.  Knight] 
has  testified,  as  have  also  otiier  medical 
experts  on  both  sides,  but  you  are  to  de- 
termine from  their  manner  and  appear- 
ance what  weight,  if  any,  you  will  give 
to  their  testimony."  The  appellants  ex- 
cepted to  this  part  of  thecliurge.  His  hon- 
or further  charged  the  jury  that  the  law 
presumes  every  man  to  be  of  sound  mind, 
and  tbt*  burden  of  proof  was  upon  the 
plaintiffs  to  show  the  contrary,  and  this 
must  be  shown  by  a  preponderance  of  the 
evidence.  To  this  the  appellants  except- 
ed. The  residue  ol  his  honor's  charge  was 
not  excf pted  to,  and  is  therefore  not  set 
out  in  the  case.  The  Jury  found  in  re- 
sponse to  the  issue,  "  No ; "  and  the  court 
rendered  Judgment  dismissing  the  action, 
and  taxing  the  next  friends  with  the  costs, 
and  they  appealed. 

Armlsteud  Jones  and  J.  H.  Flemlog,  for 
appellants.  Batcbelor  A  Derereaz  and 
Fuller  i&  Snow,  for  appellee. 

Ci.ARK,  J.,  (after  stating  the  Acta  as 
above.)  The  exceptions  to  the  charge 
were  taken  In  time  when  set  out  in  appel- 
lants' statementof  case  on  appeal,  (Lowe 
V.  Elliott,  107  N.  C.  718,  ante,  3«,)  though 
it  is  better  practice,  and  fairer  both  to  ap- 
pellee and  appellant,  to  make  such  excep 
tions  on  a  motion  for  a  new  trial ;  since. 
If  a  slip  has  been  made,  the  judge  may 
correct  It,  and  save  parties  the  costs  and 
delay  of  an  appeal.  McKinnou  v.  Morri- 
son, 104  N.  C.  854, 10  S.  E.  Rep.  513.  We 
find  no  error  in  the  charge  in  the  particu- 
lars excepted  to.  There  are  many  prece- 
dents to  support  It.  It  is  true  that  ordi- 
narily, if  insanity  Is  found  to  exist,  it  Is 
presumed  to  continue  till  the  opposite  Is 
■hown.  State  v.  Vann,  82  N.  C.  631.  But, 
the  main  contention  in  the  action  being 
as  to  the  mental  capacity  of  Larkin  Smith, 
the  preliminary  action  of  the  clerk  in  ap- 
pointing next  friends  to  conduct  the  pro- 
ceeding is  not  such  a  finding  as  to  change 
the  burden  of  proof,  and  prejudge  the  very 
question  at  issue. 

While  there  Is  no  specific  exception  to 
the  Judgment,  any  error  therein  is  one 
which  appears  upon  the  face  of  the  record, 
and  we  take  notice  of  it.  Thornton  v. 
Brady,  100  N.  C.  38,  5  S.  E.  Rep.  910.  The 
next  friends  are  no  parties  to  the  action. 
Mason  v.  McCormick,  75  N.  C.  263;  George 
V.  High,  85  N.  C.  113.  They  are  appointed 
by  the  court  to  act  for  and  represent  tho 
real  party  in  interest.  The  verdict  and 
Judgment  having  settled  that  Larkin 
Smith  was  compos  mentis,  the  order  ap- 
pointing next  friends   was   properly  set 


aside.  He  then  could  have  continued  the 
action  as  to  so  much  of  it  as  asked  to  set 
aside  the  prior  power  of  attorney  to  de- 
fendant, or  have  discontinued  it.  He 
elected  to  do  the  latter.  The  costs  of  the 
proceeding  instituted  in  his  behalf,  and  by 
order  of  the  court,  should  then  be  taxed 
against  him.  It  is  to  be  presumed  In  this 
action  that  the  order  of  the  court  appoint- 
ing next  friends  was  made  regularly,  after 
due  inquiry,  and  in  the  interest  of  Larkin 
Smith.  Ho  is  the  party  plaintiff  in  fact 
and  in  law;  and  be  alone,  on  withdraw- 
ing the  action,  can  be  taxed  with  the 
costs.  If  the  persons  who  were  the  next 
friends,  under  appointment,  in  truth  act- 
ed corruptly,  and  have  caused  Larklu 
Smith  needlessly  to  incur  the  costs  of  this 
proceeding,  he  has  his  remedy  by  a  direct 
proceeding  against  them;  but  this  does 
not  authorize  the  court  to  summarily  tax 
the  costs  against  the  next  friends,  who  are 
no  parties  to  the  record,  and  who  acted 
under  and  by  virtue  of  the  order  of  the 
court.  The  judgment  must  be  modified, 
and  the  costs  of  the  action  will  be  taxed 
against  Larkin  Smith.  Modified  and  in- 
firm ed. 

Mrrrimon,  C.  J.,  {dissenting.)  This  ac- 
tion was  brought  by  the  plaintiff.  Larkin 
Smith,  non  compos  ment's,  as  alleged,  ap- 
pearing by  his  next  friends  named  in  the 
summons  and  the  record,  who  were  ap- 
pointed by  the  court  as  such,  and  directed 
by  the  order  appointing  them  to  bring  the 
action,  to  recover  possession  of  certain 
property  of  the  plaintiff  in  the  possession 
of  the  defendant,  to  have  a  power  of  at- 
torney executed  to  the  latter  by  the  plain- 
tiff in  respect  to  such  property  "delivered 
up  and  canceled,"  and  for  relief  specified 
and  demanded  pending  the  action,  etc. 
In  the  course  of  the  action,  counsel,  other 
than  those  who  appeared  for  the  plaintiff, 
brought  his  action  and  conducted  the 
same  at  the  instance  of  the  plaintlO, 
through  his  said  next  friends,  appeared  in 
court,  and  exhibited  a  power  of  attorney 
purporting  to  be  executed  by  the  plaintiff 
to  them,  empowering  and  authorising 
them  to  dismiss  the  action,  and  they  ac- 
cordingly moved  to  dismiss  the  same. 
The  said  next  friends  resisted  this  motion 
upon  "the  ground  that  when  the  said 
power  of  attorney  was  executed,  to-wit, 
on  the  2Qtb  day  of  February,  1889,  the  said 
Larkin  Smith  [the  plaintiff]  was  incompe- 
tent men  tally  to  execute  the  said  power 
of  attorney.  The  court,  before  disposing 
of  the  motion  to  dismiss  the  action,  at 
October  term  of  1890,  submitted  this  lasue 
to  a  jury:  "Was  Larkin  Smith  incompe- 
tent, by  reason  of  mental  incapaoity.  to 
execute  a  good  and  valid  power  of  attor- 
ney on  the  26th  of  February,  A.  D.  188«?" 
The  jury  responded,  "No."  Tothiscourse 
of  procedure  there  was  no  objection.  It 
was  admitted,  on  the  trial  of  this  issue, 
that  the  plaintiff  bad  been  paralysed,  be- 
fore the  execution  of  the  power  of  attor- 
ney in  question,  on  his  right  side,  which 
partly  deprived  him  of  speech,  and  ren- 
dered him  unable  to  walk.  Nuraeroas 
witnesses  were  examined  on  the  trial. 
Among  other  instructions  the  court  gave 
the  Jury  the  following:  "His  honor  fur- 
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ther  charged  the  Jury  that  the  law  pre- 
Humes  every  man  to  be  of  eoand  mind, 
and  the  harden  of  proof  was  npon  the 
plaintllTs  to  show  the  contrary,  and  this 
must  be  shown  by  a  preponderance  of  the 
evidence.  Tu  this  the  appellants  except- 
ed." The  eourt  granted  the  motion  to 
disroiBB  the  action,  and  gave  Judgment 
against  the  said  next  friends  of  the  plain- 
tlB  in  favor  of  the  latter  and  the  defend- 
ant (or  thecosts  of  the  action ;  whereupon 
such  next  friends  appealed  to  this  coart. 

Granting  that  the  court  properly  in- 
■trocted  the  jury  **  that  the  law  presumes 
every  man  to  be  of  sonnd  mind,"  I  am  of 
opinion  that  it  erroneously  Instructed 
them  further  in  that  connection  that  "the 
harden  of  proof  was  upon  the  plaintiffs 
[meaning  the  next  friends  of  the  plaintiff 
in  this  action,  the  present  appellants]  to 
show  the  contrary ; "  because,  in  this  very 
action,  the  court  itself.  In  the  proper  exer- 
cise of  its  authority  for  the  purposes  of 
the  action,  had  adjudged  that  the  plain- 
tiff was  DOD  compos  mentis,  had  appoint- 
ed such  next  friends  to  be  such,  and  on- 
thorlzed  them  to  bring  the  action,  as  it 
might  do.  A  lunatic  or  person  noa  com- 
pos mentis  may  bring  his  action  in  a  case 
like  this,  and  the  statute  (Code,  8  180) 
provides  that  in  the  absence  of  n  guardian 
be  may  appear  by  hlF  next  friend.  This 
statutory  provision  is  serious,  and  in 
proper  cases  must  be  observed  in  some  or- 
derly, effective  way.  Summary  application 
by  petition  or  motion  in  writing,  statins; 
the  material  facts  upon  which  such  appli- 
cation Is  louuded,  should  be  made  to  the 
court  to  appoint  such  next  friend,  sub- 
stantially as  suggested  in  Morris  V.Gentry, 
89  N.  C.  24S;  and  if  upon  due  inquiry  It 
shall  appear  that  the  person  in  whose  be. 
half  such  application  is  made  is  non  com- 
pos mentis,  and  the  suggested  action 
ought  to  be  brought,  the  court  will  ap- 
point a  suitable  next  friend,  with  leave  or 
direction  to  bring  the  action,  which  must 
be  hruaght  In  such  cnse  inthename  of  and 
for  the  lunatic,  and  the  same  will  be  his 
action,  not  that  of  his  next  friend.  He 
will  appear  by  the  next  friend.  The 
latter  will  employ  counsel,  manage  and 
prosecute  theaction,  under  thesnpervision 
and  direction  of  the  court.  The  court 
may  tor  eaui^e  remove  him,  and  appoint 
another  in  his  stead,  and  In  case,  in  the 
course  of  the  action,  the  lunatic  shall  be- 
come sane,  be  may  be  dlBcharged  alto- 
gether, and  the  action  left  to  the  former's 
managem«nt  and  control.  The  next 
friend  is  not  a  party  to  the  action.  He  is 
the  mere  agent  of  the  plaintiff  appointed 
by  the  court  for  the  special  purpose  and 
duties  assigned  him.  His  name,  as  next 
friend,  appears  on  the  record,  but  not  as 
that  of  a  party.  He  is  under  the  control 
of  and  amenable  to  the  court  In  the  dis- 
cbarge of  his  duties.  In  possible  cases  he 
may  be  chargeable  with  costs,  but  not 
when  he  acts  in  good  faith,  and  with  rea- 
sonable prudence  and  care,  especially 
where  the  plaintiff  can  pay  the  costs. 
Code,  §  180;  Latham  v.  Wiswall,2Ired.  Eq. 
294;  Brooks  v.  Brooks,  8  Ired.  ;}94;  Green 
v.  Kornegay,  4  Jones,  (N.  V,.)  66;  Tate  v. 
Mott,  96  N.  C.  19,  2  S.  E.  Rep.  176;  Smith 
v.  Smith,  106  N.  C.  498, 11  S.  E.  Rep.  188. 


Such  applicatloii  abonld  be  made  in  good 
faith,  and  the  next  friend  should  be  ap- 
pointed, not  as  of  coarse,  but  only  upon 
due  inquiry  by  the  court,  and  for  substan- 
tial cause  shown ;  and  a  next  friend  will 
not  be  appointed  If  the  lunatic  shall  have 
a  general  or  testamentary  guardian  in 
this  state.  The  statute  expressly  pro- 
vides that  he  shall  appear  by  sncb  guard- 
Ian  if  hn  shall  have  one;  but.  If  the  latter 
should  faithlessly  refuse  to  sue  when  he 
ought  to  do  so,  possibly  in  that  case  a 
next  friend  might  be  appointed.  In  this 
case,  application  by  petition  was  made 
to  the  court  to  appoint  a  next  friend.  It 
was  alleged  in  the  petition  that  the  plain- 
tiff was  non  compos  mentis,  and  unable 
to  take  careof  his  property;  that  his  large 
property  was. in  possession  of  defendant, 
who  was  wasting  and  destroying  the 
same,  etc.  The  court  thereupon  declared 
that  it  appeared  that  the  plaintiff  was 
"incompetent  to  defend  his  possessions 
from  injury;"  that  it  was  necessary  " to 
bring  suit,"  etc:;  and  appointed  the  ap- 
pellants to  be  the  next  friends  of  the  plain- 
tiff, and  autburiEed  them  to  bring  the  ac- 
tion. The  order  thus  made  was  not  a 
mere  matter  of  form;  It  was  Important 
and  significant,  and  was  based  upon  a 
finding  of  the  court,  for  the  purposes  of 
theaction,  at  least,  that  the  plaintiff  was 
then  non  compos  mentis.  1 1  was  certainly. 
In  effect,  so  adjudged. 

At  any  time  in  the  coarse  of  the  action, 
it  was  competent  for  the  plaintiff, or  some 
person  in  his  behalf,  upon  affidavit  to  sug- 
gest that  he  had  become  sane  slni-e  the  ac- 
tion began;  and,  acting  upon  such  sug- 
gestion, the  court  might  at  once  Institute 
an'  inquiry  Into  the  state  of  plaintiff's 
mind  and  capacity  to  do  business  and 
manage  his  own  affairs,  as  the  same  might 
come  within  the  compass  of  the  action. 
This  Inquiry  should  be  maide  summarily, 
but  seriously  and  carefully  in  the  action 
by  the  court;  and  if  it  should  he  satistied 
of  the  restoration  of  the  philntiff  to  suffi- 
cient mental  capacity  to  have  charge  of 
the  action,  then  it  should  discharge  the 
next  friend,  and  leave  him  to  prosecute  the 
same,  or  dismiss  It,  as  be  might  deem 
proper.  Such  inquiry  should  not  be  con- 
fined to  the  ascertainment  of  the  plaintiff's 
mental  state  at  a  particular  time,  or  to 
the  time  when  be  executed  a  power  of  at- 
torney empowering  and  authorizing  coun- 
sel to  dismiss  his  action,  but  it  should  ex- 
tend to  his  general  mental  capacity  to  do 
and  manage  his  business  affairs,  and  par- 
ticularly ut  the  time  of  the  hearing  of  the 
motion  to  discharge  the  next  friend.  He 
may  have  bad  a  lucid  Interval  at  a  partic- 
ular time,  and  yet  generally  be  non  com- 
pos mentis.  Thn  order  appointing  the 
next  friend  should  not  be  made  If  it  ap- 
peared that  the  plaintiff  was  only  on  a 
particular  occasion  or  for  a  brief  while  In- 
sane. Still,  on  the  other  hand,  the  next 
friend  should  not  be  discharged  because 
the  plaintiff  had  occasional  brief  lucid  in- 
tervals. The  court  should  hesatlsfledof 
the  plaintiff's  restored  mental  capacity  to 
enable  him  to  transact  his  business,  or 
give  reasonable  directions  concerning  and 
about  the  same,  at  the  time  of  the  disposi- 
tion of  the  motion  to  discharge  the  next 
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triend.  The  motion  ot  counsel  to  dismiss 
the  action  In  queHtltm  was,  in  effect,  a  mo- 
tion to  diHcIiorge  tlie  next  friends  of  tbe 
plaintiff,  and  ajlow  him  to  dismiss  his  ac- 
tion. It  was  competent  to  mal(e  such  mo 
tion  in  a  proper  way,  and  tlie  court  might 
entertain  it,  and  itself  inquire  into  the 
mental  condition  of  tbe  plaintiff,  as  above 
pointe<l  out.  The  inquiry  should  have 
been  made  by  tbe  court.  It  was  its  prov- 
ince and  duty  to  Qnd  the  facts.  Tbe  issue 
submitted  to  the  Jury  was  not  raised  by 
the  plendinjirB  or  the  motion  It  had  refer- 
ence to  the  ascprtainmentof  facts. not  nec- 
essarily by  tlie  Jury,  but  by  the  court.  The 
latter  tix  mero  motu  submitted  the  issue 
for  the  purpose  of  aiding  it  In  ascertaining 
material  facts  necessary  to  enable  it  to  dis- 
pose of  tbe  niotiim  to  dismiss  tbe  action 
pending  before  it.  It  was  pole  Judge  of 
the  extent  it  would  require  tlie  aid  of  the 
Jury:  of  the  compass  of  the  inquiry  em- 
braced by  tilt*  issue.  It  may  be,  it  seems, 
that  the  inquiry  should  liave  extended  to 
the  mental  condition  of  the  plainriff  from 
the  time  specified  in  tlie  issup  up  to  the 
time  the  latter  was  subniltted,  but  no 
question  in  that  resjiect  was  raised.  As  1 
have  said,  it  was  tbe  province  of  the  court 
itself  to  ascertain  tbe  material  facts,  but 
it  might  rt-quire  the  aid  of  the  Jury.  It 
was  not,  however.  In  such  case  at  all 
bound  by  the  Jury's  findings  of  tact.  It 
was  the  duty  of  the  court  to  find  them, 
but  It  might  adoptas  its  own  the  findings 
of  fact  by  a  Jury  upon  an  issue  or  iesues 
submitted  to  It,  tlie  court  hearing  and 
considering  the  evidence.  It  should  be 
simply  aided  by  the  findings  of  the  Jury. 
Although  thn  issue  submitted  did  not  em- 
brace the  whole  scope  of  the  inquiry  before 
the  court,  and  the  court  was  nut  bound 
by  the  tlndlng.Htili  the  issues  and  the  find- 
ing were  inipurtiint.  The  court  may  have 
regurded  the  finding  as  leading  and  con- 
trulling;  ludeed.  It  snems  it  did  so  accept 
and  ti-eut  it.  The  instructions  given  the 
Jury  were  therefore  material  and  impor- 
tant, especially  that  in  which  tbe  court 
told  them  that  "  the  burden  uf  proof  was 
upon  the  plaintiffs  (the  appellants)  to 
show  that  the  plaintiff  was  not  of  sound 
mind."  This  may  have  been,  probably 
was.  potent  in  Inducing  the  Jury  to  re- 
spond to  tbe  Issue  in  the  negative,  as  it 
dl<l  do. 

Clearly.  In  my  Judgment,  such  burden 
was  not  on  the  appellants.  The  court.  In 
the  inception  of  tlie  action  and  in  connec- 
tion with  It,  had  decided  tbat  tbe  plaintiff 
was  non  eomitos  mentis.  When  after- 
wards, in  its  course,  it  was  suggested  to 
the  court  that  the  plaintiff  was  compos 
mentis,  was  always  so,  or  had  become  so, 
as  might  l>e  done,  surely  the  court  would 
not  stultify  itself  by  simply  Ignoring  its 
own  solt'nin  decision.  In  which  It  had  be- 
fore adjudged  that  the  plaintiff  was  non 
compos  mentis.  That  adjudication  was 
presumed  to  be  correct,  well  founded,  and 
effectual,  until  he  or  they  who  suggested 
the  contrary  should  prove  tbe  sanity  of 
the  plaintiff.  The  burden  was  upon  them, 
and  not  upon  tbe  appellants,  to  make  such 
proof.  The  adjudication  was  pertinent, 
and  remained  of  full  force  until  some  per- 
son In  a  proper  way  should  take  upon 


himself  the  burden  of  showing  that  It  bad 
been  Improvidently  made,  or  was  Incon- 
sistent, or  that  the  plaintiff  had  become 
sane.  When  it  was  ascertained  that  tbe 
plaintiff  was  non  compos  mentis,  be  was 
presumed  to  cimtlnue  to  be  so  until  the 
contrary  should  be  shown.  Tbe  motion 
in  question  raised  an  inquiry  t^  be  made 
by  the  court,  and  a  question  to  be  decided 
by  it  in  and  about  the  action.  It  was  no 
part  of  the  purpose  of  the  motion  to  de- 
clare the  plaintiff  a  lunatic,  to  Institute  an 
inquisition  of  lunacy;  it  referred  only  to 
this  action.  Strictly  there  were  no  parties 
to  tXn  motion,  and  the  court  could  deal 
with  persons  only  as  they  put  themselves 
in  relation  with  It,  as  insisting  that  it 
should  be  allowed  or  disallowed.  When, 
In  such  case,  persons  so  come  before  the 
court  In  the  action,  they  thereby  submit 
themselves  to  its  jurisdiction  for  proper 
and  iiertlnent  purposes ;  and.  If  the  court 
should  erroneously  adjudge  that  one  or 
some  of  them  pay  costs  or  the  like,  an  ap- 
peal would  lie  in  favor  of  tlie  complaining 
party,  and  hence  this  appeal  may  be  en- 
tertained by  this  court. 

I  may  add  tbat  wliiie  In  such  a  case  the 
court  miglit  tax  parties  interfering  with 
and  as  to  the  motion  with  the  costs  of  the 
same,  I  cknnot  see  upon  what  ground  tbe 
court  gave  judgment  against  the  appel- 
lants for  tbe  costs  of  the  action.  They 
were  not  parties  to  the  action.  They  were 
the  next  friends  of  the  plaintiff,  and  the 
latter  was  entirely  solvent,  and  able  to 
pay  tlie  costs  chargeable  against  him. 
Nor  was  it  suggested,  nor  did  it  appear, 
that  they  were  chargeable  with  neglect  or 
bad  faith  In  any  respect.  It  i  lay  be  that. 
In  some  possible  view  of  such  a  case,  tbe 
next  friend  might  be  taxed  with  and  re- 
quired to  pay  costs;  but  it  seems  to  me 
that  ordinarily,  in  cases  like  this,  they  are 
nut  so  chargeable. 


(87  Va.  506) 

FuRLONO  y.  Sanpord  et  al. 

(Supreme  Court  of  Appeals  of  Vtrginki.   Harcb 
6,  18»I.) 

RK80I88I0N  or  Contract— Ukdob  IsTLuasos— 

EVIDENOB. 

Complainant's  wife  died  snddeoly,  leav- 
ing personal  property  to  wbioh  complainant  was 
entitled,  and  other  property  to  which  defendants, 
her  children  by  a  former  husband,  were  entitled. 
A  few  days  after  the  wife's  death  defendants  and 
complainant,  who  was  very  desppndent,  made  a 
contract  by  which  the  latter  relinquisbed  all 
rights  in  the  estate,  and  defendants  made  certain 
provisions  for  his  support.  Complainant  was  79 
years  of  age, of  sound  mind,and  was  an  experienced 
business  man,  and  before  making  the  contract 
had  been  fully  Informed  of  his  rights,  and  no 
fraud  on  the  part  of  defendants  was  shown. 
Held,  that  the  court  properly  refused  to  rescind 
the  contract  on  the  ground  of  fraud  and  undue 
influence. 

Appeal  from  circuit  court,  Westmore- 
land county. 

Jolin  Critcber,  for  appellant.  R.  J. 
WHsbingtoD  and  W.  A.  Jones,  tor  appel- 
lees. 

Laoy,  J.  This  la  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Westmoreland 
county,  rendered  en  the  30th  day  of  Sep- 
tember, 1888.    The  bill  in  this  case  was 
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filed  In  Jane,  18fl9,  by  tbe  app<)nant,  al- 
letsinfc  thiit  he  vras  the  husband,  during 
her  life,  of  one  Mary  J.  Furlong,  deceused, 
i\-ho  died  suddenly  and  Intestate  on  tbe 
11th  day  of  January,  18«K,  seised  and  pos- 
sessed of  larse  and  valuable  estate,  both 
real  and  perxonal.  leaviuK  him  her  surrlv- 
InR,  and  three  children  by  a  former  mar- 
riage, who  are  the  appellees;  that  daring 
the  life  of  the  said  wife  the  property  had 
been  divided  between  her  and  her  chil- 
dren, and  all  of  the  complainant's  proper- 
ty had  been  conveyed  to  the  said  wife; 
tliat  without  warning,  apparently  in  full 
health,  the  fatal  stroke  descended  upon 
her,  and  she  sank  In  her  chair  a  lifeless 
corpse. — a  scene  which  saddened  his  heart, 
bewildered  his  mind,  and  made  him  feel, 
for  a  time  at  least.  Indifferent  to  worldly 
interests.  In  these  distressing  circnm- 
stances,  when  the  said  complainant  and 
bereaved  husband  was  Indisposed  for  busi- 
ness, nnd  really  Incapable  of  giving  atten- 
'tion  to  the  most  ordinary  affairs  of  daily 
life,  on  the  day  after  the  funeral  of  his  de- 
ceased wife,  on  the  14th  of  the  month,  be 
was  visited  by  the  son  of  the  deceased,  M. 
F.  Sanford,  one  of  the  appellees, — a  man 
of  education.  Intelligence,  and  a  minister 
of  the  gospel,  In  whom  he  had  long  been 
accustomed  to  place  Implicit  confidence, 
— for  the  purpose  of  having  an  immediate 
settlement  and  division  of  the  property  of 
tlie  late  wife  between  the  complainant 
and  the  children  of  bis  late  wife;  that  this 
was  Saturday,  and  on  this  day,  because  of 
the  presence  of  sympathizing  friends,  the 
matter  was  postponed,  but  that  on  tbe 
Monday  following  the  son-in-law  and 
preacher  returned  and  pressed  the  mat- 
ter; that  complainant  was  then  equally 
unprepared  for  business  of  any  sort:  he 
was  melanchol.v,  depressed,  and  despond- 
ent; be  knew  nothing  of  tbe  laws  of  prop- 
erty, having  only  the  vaguest  ideas  of 
law;  that  be  bad  never  been  iii  court,  ei- 
ther as  suitor  or  as  witness,  in  his. life; 
that  his  own  means  had,  by  Inadvertency 
or  by  design,  been  acquired  by  his  wife, 
and  that,  bis  wife  having  died  intestate, 
he  l>clieved  himself  penniless  and  entirely 
deiiendent,  at  the  age  of  79  years;  that 
at  this  moment  Millard  Fillmore  Sanford 
called  on  him  and  made  proposals  to  him 
and  professions  of  kind  feeling  and  sym- 
pathy, nnd  promised  to  pi'ovlde  for  him 
out  of  his  mother's  property,  so  that  he 
should  never  be  in  real  want;  that,  in 
ignorance  of  his  own  rights,  he  had  grate- 
fully accepted  the  provision  made  tor  bim 
by  bis  supposed  benefactor,  and  ag;reed 
to  sign,  and  did,  on  the  IStb  of  the  month 
following,  the  day  after  but  one,  sign  and 
execute  an  agreement  by  which  he  had 
been  greatly  defrauded;  that  subsequent- 
ly, under  the  pressure  of  circumstances,  bis 
wife's  sons  had  modified  to  some  degree 
the  bard  and  unjust  terms  forced  u^on 
bim  by  deception  and  fraud,  which  be  had 
■till  ignorantly  accepted  on  the  80th  of 
the  same  month;  that  by  these  contriv. 
ances  he  had  been  made  tog:ive  up  the  per- 
sonal property  of  bis  wife,  worth  $8,000, 
which  was  his  absolutely,  although  be 
did  not  know  it,  and  was  told  by  his  son- 
in-law  that  he  was  destitute:  and  that  he 
had    received   some    real  estate   tor   life. 


worth  very  little,  and  some  personal 
property  of  trifling  value,  all  together 
not  one-tenth  of  what  he  liad  ignorantly 
and  by  fraudulent  devices  been  made  to 
surrender;  and  prayed  that  these  fraudu- 
lent contracts  might  be  annulled,  and  he 
be  nevertheless  enabled*  to  receive  his  legal 
rights.  The  defendants  demurred  and  an- 
swered, and  In  their  answer  they  deny, 
and  M.  P.  Sanford  denies,  most  emphatic- 
ally, absolutely,  and  unequivocally,  that 
the  agreements  assailed  In  the  bill  of  the 
18th  of  January  and  the  80th  of  January, 
ISfW,  were  obtained  as  set  forth  in  plain- 
tiff's bill,  and  set  forth  the  cli-cumstan- 
ces  in  detail  under  which  the  said  agree- 
ments were  executed.  The  plaintiff  and 
the  defendant,  especially,  at  great  length, 
and  many  others,  have  testified,  and  tbe 
court,  in  the  decree  complained  of  and  ap- 
pealed from  here,  decided,  that  the  demur- 
rer to  tbe  bill  be  overruled;  and,  proceed- 
ing to  consider  the  case  upon  Its  merits, 
held  that  the  charge  ol  mistake,  fraud, 
and  surprise,  or  undue  influence,  made 
in  the  bill,  are  not  sustained,  and  that 
there  is  no  sufficient  ground  upon  which 
the  court  can  rescind  the  contracts,  etc., 
prayed  to  be  rescinded  in  the  bill,  dis- 
missed the  complainant's  bill,  with  costs, 
and  he  appealed  to  this  court. 

It  Is  clear  from  the  evidence  in  this  case 
that,  upon  the  death  of  Mrs.  M.  J.  Fur- 
long, her  husband  and  her  children  believed 
that,  as  all  of  the  property  In  question 
had  been  her  sole  and  separate  estate.  In 
which  her  husband  had  no  Interest  during 
her  life,  and  as  there  had  been  no  Issue  of 
the  marriage  with  Furlong,  and  as  ^he 
had  died  Intestate,  that  all  of  this  proper- 
ty passed  to  h.er  children,  and  that  her 
husband  was  entitled  to  nothlng-as  tta- 
ant  by  the  curtesy  nor  otherwise.  It  is 
equally  clear  that  all  the  parties  In  Inter- 
est knew  that  the  expressed  li. ten tion  of 
the  wife  was  to  make  provision  for  the 
husband,  the  degree  and  character  of 
which  was  underntood.  It  Is  evident  that 
tbe  first  thought  of  the  husband  was  that 
the  sudden  death  of  bis  wife  had  prevent- 
ed the  execution  of  her  bona  Ode  Intention 
of  making  the  will  agreed  on;  that  the 
Snnfords  believed  that  their  mother  bad 
intended  to  make  this  will,  as  she  had  de- 
clared she  would,  and  had  been  prevented 
by  the  suddenness  with  which  death  came, 
which  Is  so  graphically  described  in  the 
plaintiff's  bill;  and  that  they  came  quick- 
ly forward  with  an  assnrance  that  what 
their  deceased  mother  bad  wished  to  do 
they  would  do  voluntarily,  and  that  Fur- 
long gratefully  accepted  their  supposed 
gifts.  But  it  is  distinctly  proved  that,  be- 
fore any  contract  was  executed,  other  par- 
ties bad  intervened,  and  both  sides  had 
been  informed  that  their  rights  were  as 
the  appellant  now  claims  them  to  be; 
that  the  personal  property  belonged  to 
the  appellant.  Furlong,  and  that  the  real 
estate  belonged  to  the  children;  that, 
thns  fully  informed  of  their  rights,  they 
came  together,  and  made  a  formal  parti- 
tion and  division  In  solemn  form.  There 
Is  no  support  whatever  for  the  pretension 
of  tbe  appellant  that  he  was  so  simple- 
minded  that  he  did  not  know  what  per- 
sonal property  was,  nor  what  was  meant 
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by  the  term  "real  estate."  He  bad  been 
a  book-keeper  for  many  years  Jn  the  city 
of  Alexandria,  and  was  then,  and  perhaps 
Is  now,  tbe  head  ot  a  mercantile  firm  in 
the  town  ol  his  residence;  but,  if  he  had 
been  even  so  iffoorant  as  be  pretends,  bis 
friends  had  taken  the  pains  to  duly  en- 
IlKbten  blm.  But  he  claims  that  he  made 
a  very  unequal  barf^aln.  This,  however, 
he  was  not  defrauded  into  making,  if  It  be 
BO.  He  was  79  years  old,  but  nevertheless 
competent,  clearly,  so  to  contract.  He 
waH  of  full  age,  of  full  mental  capacity, 
and  fully  Informed.  ■  If  no  suflScient  con- 
sideration appears  upon  tbe  surface,  we 
cannot,  for  that  reason,  infer  deception  or 
fraud.  The  reasonable  presumption  is 
tbat  he  bad  a  motive,  and  that  nucta  mo- 
tive appeared  sufflclent  to  biui  at  the  time. 
His  agreement  was  certainly  not  entirely 
without  consideration.  He  was  nearly  80 
years  old,  and,  however  healthy  and  vig- 
orous, be  could  not  reasonably  expect  to 
live  a  very  long  time.  Under  bis  agree- 
ment, he  retained  his  home  and  all  of  bis 
surroundings,  which  appear  to  have  been 
commodious  and  ample.  If  be  bad  stood 
upon  his  legal  rights,  he  was  certainly 
homeless  and  houseless.  What  he  might 
haVe  considered  a  sufficient  or  an  excess- 
ive concession  for  this  we  do  not  know, 
and  It  is  not  profitable  to  inquire;  for  it 
is  sufflcient  if  he  was  informed  concerning 
his  rights,  and  disposed  of  what  was  bis 
without  fraud  or  deceitful  practices. 
Proof  of  consideration  is  not  necessary;  a 
man  acting  under  the  InQuence  of  no  mis- 
take, fraud,  or  deceitful  act  may  make  a 
valid  and  binding  gift  of  bis  property.  If 
we  may  pause  to  seek  a  motive  outside  of 
the  valuable  consideration  received,  the 
fact  that  his  dead  wife  Wished  it  so,  and 
that  the  sons-in-law  were  willing  to  make 
it  so  when  they  believed  they  could  pre- 
vent it,  may  furpish  the  real  motive.  But 
that  ho  was  fully  Informed  tbat  he  had 
rights  in  his  wife's  personal  property 
could  not  be  doubted  if  no  deposition  had 
been  taken  In  the  case,  because  the  con- 
tract sought  to  be  set  aside  on  its  face 
shows  It.  It  is  there  said :  "That  for  and 
in  consideration  of  the  relinquishment  by 
the  said  John  Furlong  of  bis  marital 
rights  in  tbe  personal  estate  of  the  said 
Mary  J  Furlong,  which  is  evidenced  by 
his  signing  this  agreement."  Tet  bede-' 
dares  that  he  entered  into  this  agreement 
believing  tbat  he  bad  no  interest  in  this 
personalty. 

If  the  claim  set  up  in  the  bill  had  been  sus- 
tained by  tbe  evidence  in  this  case,  which 
it  certainly  has  not  been,  it  would  have 
been  the  province  of  a  court  of  equity  to 
relieve  against  tbe  fraud.  Tbe  most 
solemn  instruments,  when  vitiated  by 
fraud,  do  not  stand  in  the  way  ot  a  court 
of  equity,  when  it  proceeds  to  grant  relief 
against  frauds.  In  equity  every  transfer 
or  conveyance  of  property,  by  what 
means  soever  it  is  done,  is  vitiated  by 
fraud.  Deeds,  obligations,  contracts, 
awards,  jndgrments.  or  decrees  may  be  the 
instruments  to  which  parties  may  resort 
to  cover  fraud,  and  through  which  they 
may  obtain  the  most  unrighteous  advan- 
tages; but  none  of  such  devices  or  instru- 
ments will  be  permitted  by  a  court  of  equi- 


ty to  obstruct  tbe  requisitions  of  Jostice. 
If  a  case  of  fraud  '  be  established,  a  court 
ot  equity  will  set  aside  all  transactions 
founded  upon  it,  by  whatever  machinery 
the3'  may  have  beien  effected,  and  notwitii- 
standing  any  contrivance  by  which  It  may 
have  been  attempted  to  protect  them; 
and,  (n  affording  relief,  a  court  of  equity 
will  take  into  account  all  the  circumstan- 
ces of  the  case,  not  only  the  act  and  the 
intention  of  tbe  party,  but  the  circum- 
stances under  which  the  act  was  done; 
the  position  of  the  party  said  to  be  Im- 
posed upon ;  his  being  loops  coasilU;  bis 
being  lu  a  state  ot  bodily,  and  therefore 
mental,  weakness,  and  so  on.  Tbe  rnle 
of  the  court  is  to  interfere  in  all  cases 
where  the  interests  of  Justice  call  for  and 
require  Its  ■Interference.  If  there  be  an 
equitable  case  stated  by  tbe  bill,  there  is 
jurisdiction  to  interfere  by  way  of  injunc- 
tion, if  necessary,  and  also  by  way  of  or- 
dering tbe  instrument  to  be  delivered  ap. 
Traill  V.  Baring,  33  Law  J.  Ch.  521;  Lloyd 
V.  Clark,  6  Beav.  30»;  Llewellin  v.  Pace.  1 
Wkly.  Rep.  38;  Smith  v.  River  Co.,  L.  R. 
2  £q.  264;  Kerr,  Fraud  &  M.  44  et  seq.; 
Bowden  v.  Johnsun.  107  U.  S.  251,  2  Sup. 
C^.  Rep.  246;  Rea  v.  Missouri,  17  Wall.  54;^. 
We  think  the  circuit  court  did  not  err  In 
overruling  tbe  denTurrer  to  the  plaintiff's 
bill.  The  case  therein  stated  was  the  elab- 
oration of  a  case  of  unusual  hardship  and 
imposition  by  fraudulent  representations 
and  practices.  To  charge  fraud  is  not  al- 
ways difficult;  but  to  prove  it,  when  no 
fraud  has  been  practiced,  is  not  easy. 
And  we  concur  with  the  Judge  of  tbe  cir- 
cuit court  in  this  case,.thatno  fraud  has 
been  established.  The  alleged  inadequacy 
of  price,  alleged  as  one  of  tbe  grounds  of 
fraud  In  this  case,  does  not  appear.  The 
[iersonai  property  was  not  all  given  np  by 
Furlong,  but  it  was  divided ;  and  the  real 
estate  was  also  divided  in  the  manner 
agreed  upon  by  both  parties,  with  the  full- 
est light  and  all  necessary  Information  af- 
forded to  them  by  counsel  and  others. 
And  certainly  there  is  no  such  inequality, 
amounting  to  fraud,  which  shocks  tbe 
conscience  and  confounds  the  judgment  of 
men  of  common  sense.  The  parties  were 
competent  to  contract,  contracted  freely, 
without  fraud,  duress,  or  mistake,  and 
they  are  mutually  bound  by  their  agree- 
ments. We  think  the  circuit  court  was 
therefore  clearly  right  upon  tbe  merits 
also,  and  we  are  of  opinion  to  affirm  tbe 
decree  appealed  from. 


Lewis  v.  Commonwealth. 

{.Suipreme  Court  of  Appeals  of  Vtrginia.    Uarcb 
19,  1891. ) 

Cbiiovai.  Li.w— Vknirb  F^oiia— Omission. 
C!ode  Va.  {  8156,  provides  that  in  civil 
cases  no  irregularity  in  any  writ  oIventre/<uSa* 
shall  be  sulBolent  to  set  aside  a  verdict  unless 
the  party  makiugthe  objection  was  injured  tbers- 
by,  or  unless  the  objection  was  made  before  tlia 
swearing  of  the  jury.  By  Act  Jan.  18,  18^,  this 
provision  is  made  to  apply  to  felony  oases.  Held, 
tliat  this  does  not  apply  where  the  record  tails  to 
show  any  venire  lu  a  lelon;  case,  and  the  omis- 
sion of  tbe  writ  is  a  fatal  error. 

A.  B.  Dickinson  and  T.  If.  Welsh,  tor 

Slaintitf  in  error.    R.  Taylor  Scott,  Atty. 
en.,  tor  the  Commonwealth. 
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Lact,  J.  This  Is  a  writ  of  error  to  a 
iDdgment  of  the  circnit  conrt  of  Spottayl- 
▼auia  county,  rendered  on  the  27th  day  of 
January,  1891,  refusiug  a  writ  of  error  to 
a  Judgment  of  the  coanty  conrt  of  said 
connty,  rendered  at  the  December  term. 
1890,  by  which  the  plaintiff  In  error,  John 
Lewie,  was  convicted  of  the  crime  of  se- 
duction, and  sentenced  to  the  penitentiary 
tor  two  years.  The  case  is  as  follows: 
At  the  September  term  of  the  said  county 
court  of  Spottsylvanla  connty  the  said 
John  Lewis,  the  plaintiff  in  error,  was  in- 
dicted by  a  regular  s^and  Jury,  composed 
of  12  persona,  for  this:  That  be  did,  on 
the  lOtb  day  of  July,  1889,  in  the  said 
county,  unlawfully  and  feloniously,  under 
promise  of  marriage,  seduce  and  baTeillicit 
intercourse  with  one  Ida  May  Dunnaway, 
an  unmarried  female,  and  of  previous 
chaste  character,  and  afterwards  failed 
and  refused  to  marry  her.  The  said  John 
Lewis  was  arrested  upon  a  bench-warrant, 
and  carried  before  C.  J.  Bolandbr,  a  Jus- 
tice of  the  peace  for  the  said  county,  on 
the  let  day  of  September,  1890.  On  the 
15tb  ol  September,  1890,  the  case  was  called 
before  another  Justice  of  the  peace,  named 
P.  B.  FRfTCHBTT,  and  by  him  contiuned 
to  the  17tb  of  that  month,  at  the  place 
named  by  the  first  Justice,  Spottsylvanla 
Cuort-House,  to  be  further  heard  at  a  place 
called  "Buchanan's  Store."  On  th^  17th 
of  .September  the  case  was  again  brought 
before  Justice  Bolandbb,  who,  by  virtue 
of  authority  granted  by  section  S972  of  the 
Code  of  Virginia,  associated  with  him 
three  other  Justices  of  the  said  county, 
namely,  S.  C.  Paytbs,  W.  L.  Waitb,  and 
P.  B.  Pritcbbtt,  and,  the  case  being  ex- 
amined before  the  said  four  Justices,  the 
three  Justices  last  named  were  of  opinion 
to  discharge  the  accused,  but  the  said  C. 
J.  Boi.ANOEK,  the  Justice  before  whom  the 
accused  was  first  brought,  being  of  a  dif- 
ferent opinion,  he  sent  the  case  on  to  the 
county  conrt  of  the  said  county  for  trial, 
where',  the  case  coming  on  to  be  heard,  the 
accused  moved  the  connty  court  to  dis- 
chargehira,becau8e  three  out  of  the  four  Jus- 
tices before  whom  he  was  examined  dis- 
sented from  the  action  of  the  one  who  had 
sent  him  on  for  trial;  but  this  motion  the 
county  court  overruled,  and  the  case  was 
continued.  The  case  coming  on  for  trial 
at  the  December  term  of  the  said  court, 
the  accused  demurred  to  the  indictment, 
and  moved  to  quash  the  same,  which 
motion  the  court  overruled,  and  the  de- 
fendant pleaded  not  guilty,  and  a  Jury 
was  summoned  by  the  sheriff  from  a  list 
furnished  by  the  Judge,  and  the  trial  pro- 
ceeded ;  but  the  record  does  not  disclose 
the  list  of  20  persons  furnished  by  the  Judge 
of  the  said  court,  nor  that  there  was  any 
venire  facias  issued  In  the  case.  The  Jury 
found  the  accused  guilty,  and  fixed  the 
term  nf  his  imprisonment  in  the  peniten- 
tiary at  two  years.  The  court  having  at 
the  trial  given  certain  instructions  to  the 
Jury,  and  refused  others  offered  by  the  ac- 
cused, the  accused  moved  the  court  to  set 
aside  the  verdict,  and  grant  him  a  new 
trial,  and  In  arrest  of  Judgment,  because 
the  same  is  not  according  to  the  law  and 
the  evidence.  The  court  granted  a  tem- 
porary suspensios  of  Judgment  for  some 


days,  from  day  to  day,  and  the  accused 
offered  marriage  to  the  said  Ida  May  Dun- 
naway, which  proposal  of  marriage  the 
said  prosecutrix  rejected,  and  said  that 
she  would  not  marry  Lewis;  that  she 
wanted  her  revenge,  and  now  had  it. 
And  the  accused  offered  to  the  conrt,  to 
support  bis  motion  In  aiTest  of  Judgment, 
the  affidavits  of  several  witnesses,  among 
them  that  of  A.  B.  Rawlings,  the  attorney 
tor  the  commonwealth,  that  he  (the  ac- 
cused) had  offered  to  condone  the  offense 
by  offering  marriage,  but  that  the  prose- 
cutrix declined  to  marry  him,  saying 
"that  she  is  not  aggrieved  in  the  manner 
and  form  as  the  law  defines  such  an  offense 
as  charged  in  the  indictment,  but  was  only 
trying  to  work,  through  the  courts,  a  per- 
sonal Ill-feeling  she  had  against  the  de- 
fendant." But  the  court  overruled  the 
motion  in  arrest  of  Judgment,  and  refused 
to  set  aside  the  verdict  of  the  Jury,  and  en- 
tered Judgment  upon  the  same,  and  sen- 
tenced the  accused  accordingly;  where- 
upon the  accused  applied  to  the  Hon.  W. 
S.  Barton  for  a  writ  of  error  to  the  said 
Judgment,  which  was  refused  on  the  27th 
day  of  January,  1891,  when  the  accused 
applied  to  this  court  for  a  writ  of  error, 
which  was  granted. 

The  first  assignment  of  error  Is  that  the 
accused  had  been  convicted  without  due 
process  of  law,  the  grand  Jury  having  con- 
sisted of  12  persons,  being  aregular  grand 
Jury,  whereas  section  3977  of  the  Code  of 
Virginia  provides  that:  "A  regular  grand 
Jury  shall  consist  of  not  less  than  sixteen 
nor  more  than  twenty-four  person,  and  a 
special  grand  Jury  of  not  less  than  six  nor 
more  than  nine  persons. "  But  there  is  no 
error  In  this  action  of  the  court,  section 
8977  of  the  Code  of  Virginia  having  been 
amended  by  the  act  approved  February 
25,  1890,  and  the  said  section,  as  aiuended, 
provides  that  "a  regular  grand  Jury  shall 
consist  of  not  less  than  nine  nor  more  than 
twelve  persons,"  etc.  Acts  1889-90,  p.  91. 
There  was  no  error  in  the  action  ot  the 
connty  conrt  In  overruling  the  demurrer 
to  the  indictment.  The  indictment  cor- 
rectly sets  forth  the  offense  charged,  and 
Is  good  in  all  respects.  But  there  was  no 
venire  facias  in  the  case,  unless  we  can 
consider  the  recital  that  the  Jury  was  sum- 
moned'by  the  sheriff  from  a  list  furulnhed 
by  the  Judg:e;  and  this  error,  appearing 
by  the  record,  is  fatal  to  this  case.  In  the 
late  case  ot  Jones  v.  Com.,  ante,  226,  this 
question  was  decided  in  this  court.  The 
case  is  conclusive  of  this  case,  and,  having 
been  so  recently  decided  here,  It  is  not  nec- 
essary to  again  discuss  the  question.  See 
that  case  and  the  cited  ease  ol  Hall  v. 
Com.,  80  Va.  555,  and  cases  cited.  The  ve-' 
nire /iic/as  m  ust  appea  r  a  ffl  rni  ati  voly  by  the 
record  to  have  been  issued.  The  provision 
ot  section  3156  of  the  ^ode  as  to  civil  cases 
provides  that  no  Irregularity  In  any  writ 
of  venire  faci&a,  etc.,  shall  be  sufticlent  to 
set  aside  a  verdict,  unless  the  party  mak- 
ing the  objection  was  injured  thereby,  or 
nniesB  the  objection  was  made  before  the 
swearing  ot  the  Jury;  and  this  provision 
is  made  to  apply  to  felony  cases  by  act  ot 
January  18, 1888.  Acts  1887-88,  p.  18.  It 
was  said  as  to  this  in  Jones  v<  Com.,  su- 
pra, that  this  was  intended  to  cure  any 
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•rregularlty  In  the  venire  facias,  but  not  to 
apply  to  a  felony  case  In  which  there  la  no 
vealre  at  all.  And  the  venire  1h  held  to  be 
part  of  the  due  process  of  law  which  the 
leKistature  has  provided,  etc.  The  omis- 
sion to  Issue  a  venire  facias  was  held  to  be 
a  fatal  defect  In  that  case,  and  It  Is  so  In 
this  case,  and  the  iud^ment  complained  of 
must,  fur  that  cause,  be  reversed,  and  the 
case  remanded  to  the  county  court  for  a 
new  trial  to  be  bad  therein.  It  is  not  nec- 
essary to  consider  any  other  question 
raised  here,  and  the  case  will  be  reversed 
and  remanded  for  this  error  alone.  Judg- 
ment reversed. 


(87  Va.  497) 

Lbr'8  Adm'r  v.  Hill. 

(Supreme  Cowrt  of  Appeals  of  Virginia.  March 
6,  1891.) 

CONTBAOTS— BtATUTB  OF  FRAUDS— SUBVIVAI.  OF 
ACTIOJfB— BVIDBSC*. 

1.  Under  C!ode  Va.  t  2655,  providing  that  an 
action  of  trespass  on  the  case  may  be  maintained 
against  a  personal  representative  for  "damage  to 
any  estate"  by  his  decedent,  an  action  of  trespass 
on  the  case  for  the  wrongful  dismissal  of  plain- 
tiff by  decedent  from  his  service  will  survive 
against  his  personal  representative. 

2.  Such  action  would  survive  even  at  com- 
mon law,  since,  though  in  form  an  action  ex  de- 
licto, the  cause  of  action  in  really  arises  ex  eon- 
tractu.  Disapproving  Boyle's  Aiun'r  v.  Overby, 
11  Orat.  20!). 

8.  A  verbal  contract,  made  In  August,  for 
one  year's  service,  to  commence  In  the  following 
October,  is  not  to  l>e  performed  within  a  year 
within  the  meaning  of  the  statute  of  frauds,  re- 
quiring all  contracts  not  to  be  performed  wiUiin 
a  year  to  be  in  writing. 

4.  Plaintitf's  testimony  on  a  former  trial  may 
l>e  proved  on  behalf  of  an  administrator  against 
whom  the  cause  has  l>een  revived,  though  by  the 
death  of  his  decedent  since  the  former  trial 
plaintiff  has  l>ecome  incompetent  as  a  witness. 

Error  to  circuit  court  of  city  of  Dan- 
Tille. 

H.  E.  Barksdale,  for  plaintiff  In  error. 
Peatross  &  Harris,  for  defendant  in  error. 

Lewis.  P.  This  case  Is  the  sequel  to  Lee 
V.  Hill.  84  Va.  919,  6  8.  £.  Rep.  473.  The 
action  was  trespass  on  the  case  for  the 
allesed  wrongful  discharge  of  the  plaintiff 
from  the  defendant's  service.  In  violation 
of  an  express  contract  between  the  par- 
ties, whereby  the  plaintiff  was  employed 
to  serve  for  one  year  in  the  capacity  of  so- 
licitor for  the  defendant's  business  as  a 
tobacco  warehouse  man,  at  a  monthly 
salary  of  f  100.  At  the  first  trial  there  was 
a  Judgment  for  the  plaintiff  for  f800,  which 
was  reversed  by  this  court,  and  the  case 
remanded  for  a  new  trial.  After  the  case 
went  back  to  the  circuit  court,  the  defend- 
■ant  having  in  the  mean  time  died,  an  or- 
der was  entered  reviving  the  action 
against  his  administrator.  To  this  action 
of  the  court  the  administrator,  who  is  the 
appellant  here,  excepted.  He  then  pleaded 
that  the  deceased  was  not  guUty.and  also 
filed  a  second  plea,  relying  on  the  statute 
of  frauds, — that  is  to  say,  averring  that 
the  contract  mentioned  in  the  declaration 
was  not  In  writing,  and  was  not  to  be 
performed  within  a  year.  To  these  pleas 
the  plaintiff  replied  generally.  After  the 
evidence  had  been  closed,  the  defendant 
demurred  to  the  evidence,  and  the  Jury  as- 


sessed the  damages  at  f  675,  subject  to  tbe 
decision  of  the  court  upon  tbe  demurrer. 
The  court  gave  Judgment  for  the  plaintlB, 
whereupon  the  defendant  obtained  a  writ 
of  error. 

1.  The  first  question  to  be  determined  la, 
did  the  circuit  court  err  In  reviving  the  ac- 
tion against  the  administrator?  At  com- 
mon law  an  action  was  abated  by  tbe 
death  of  either  party,  and  could  not  be  nv 
vived  for  or  against  the  personal  represent- 
ative. If  the  cause  of  action  survived,  it 
was  necessary  to  bring  a  new  suit.  This, 
however,  has  long  since  been  altered  by 
statute;  and  now.  If  the  cause  of  action 
survives,  the  action  may  be  revived. 
Whether,  therefore,  the  present  action  was 
rightly  revived  depends  upon  whether  or 
not  tbe  cause  of  action  survives;  and  we 
are  of  opinion  that  it  does.  Tbe  declara- 
tion, it  is  true,  is  in  form  ex  delicto,  but 
that  assumpsit  would  lie  for  the  injury 
complained  of  Is  undeniable.  In  snob  a 
case  assumpsit  and  case  are  concurrent 
remedies;  that  is  to  say,  an  action  eix 
contractu  for  the  breach  of  the  contract, 
or  an  action  ex  delicto  for  the  breach  of 
the  duty,  may  be  brought  at  tbe  option  of 
tbe  plaintiff.  Nor  Is  It  disputed  that,  if 
the  plaintiff  in  the  present  case  had  de- 
clared lu  assumpsit,  tbe  action  would  sur- 
vive. Tli^  appellant,  however,  contends 
tbat^the  action  died  with  hb>  decedent,  be- 
cause, he  says,  in  an  action  of  tort  tbe  rule 
actio  personalis  moritur  cum  persona  ap- 
plies. He  contends  that  this  is  bo  at  com- 
mon law,  and  that  the  case  is  not  within 
the  statute,  now  carried  into  section  2656- 
of  the  Code,  which  provides  that  "an  ac- 
tion of  trespass  or  trespass  on  the  case 
may  be  maintained  by  or  against  a  per- 
sonal representative  for  the  talcing  nr 
carrying  away  any  goods,  or  for  tbe 
waste  or  destruction  of  or  damage  to  any 
estate  of  or  by  his  decedent."  Bat  this  po- 
sition, we  think,  is  untenable.  It  has 
sometimes  been  said  that  at  common  law 
all  causes  of  action  ex  contractu  survive, 
whereas  all  torts  die  with  tbe  person;  hot 
neither  of  these  propositions  is  strictly 
accurate.  The  gene;-al  rule  is  that  rights 
of  the  former  class  do  survive,  but  the  rule 
is  not  universal.  Thus,  for  instance,  a 
breach  of  promise  to  marry,  or  a  breach 
of  tbe  Implied  contract  of  a  medical  prac- 
titioner, or  of  an  attorney,  to  exercise  skill 
in  bis  profeB8h>n,  and  other  injuries  of  a 
personal  nature,  although  arising  ex  coU' 
tracta,  that  might  be  mentioned,  consti- 
tute exceptions  to  the  rule,  unless,  indeed, 
some  special  damage  to  tlie  personal  es- 
tate can  be  stated  on  the  record.  \ 
Lomax,  Ex'rs,  marg.  p.  286;  1  Chit.  PI. 68; 
Chamberlain  v.  Williamson,  2  Maule  &S. 
40vS;  Grubb's  Adm'r  v.  Suit,  82  Grat.  303. 
Nor  do  all  actions  In  tort,  at  common 
law,  die  with  the  person.  The  true  test  Is 
not  so  much  the  form  of  the  action  as  the 
nature  of  tbe  cause  of  action.  Where  tbe 
latter  is  a  tort,  unconnected  with  con- 
tract, and  which  affects  the  person  only, 
and  nut  the  estate,  such  as  assault,  libel, 
slander,  and  tbe  Uke,  there  tbe  rule  actio 
personalis,  etc.,  applies;  but  where,  as  in 
the  present  case,  tbe  action  is  founded  on 
a  contract,  it  is  virtually  ex  contractu,  al- 
though nominally  in  tort,  and  there  it  sur- 
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Tires.  TIiIb  principle  is  111 Dstra ted  by  the 
caseot  Powellv.  Layton,2Bos.&P.  (N.R.) 
365.  That  was  an  action  ot  tort  against 
one  of  several  joint  owners  ot  a  ship  for  not 
Bnfely conveying  goods  wbicti  liad  been  de- 
livered totiim  by  the  plaintiff  for  that  pur- 
pose. Tlie  defendant  pleaded,  in  abate- 
ment, that  bis  partners  ought  to  have 
been  Joioed.  To  this  plea  the  plaintiff  de- 
murred, and,  in  support  of  the  demurrer. 
Insisted  that  the  action  was  on  the  tort, — 
/.  e.,  the  negligence  ot  the  defendant, — and 
not  on  the  contract,  and,  therefore,  that 
it  was  necessary  to  declare  Jointly  against 
all  the  partners;  but  the  court  overruled 
the  demurrer,  holding  that  the  form  of 
the  action  could  not  alter  the  nature  ot 
tiie  transaction,  which  bad  its  origin  in 
contract.  And  Mansfield,  C.  J.,  seemed 
to  be  ot  opinion  that  an  action  in  that 
form — Its  foundation  beingessentlally  con- 
tract—would lie  against  the  executor. 
This  subject  was  discussed  in  Booth  v. 
Northrop,  27  Conn.  325.  which  was  an  ac- 
tion on  the  case  tor  a  false  warranty  in 
tlie  exchange  ot  cattle.  Pending  the  ac- 
tion the  plaintiti  died,  and  the  question 
was  whether  the  action  survived  to  the 
administrator.  The  court  unanimously 
tabid  that  it  did,  and,  in  the  course  nf  its 
opinion,  used  this  language:  "On  the 
question  of  survivorship  we  consider  it 
Immaterial  whether  the  form  or  the  rem- 
edy adopted  is  in  tort  or  in  contract,  pro- 
vided the  cause  ot  action  is  founded  on  a 
contract.  The  form  ot  action  brought  to 
redress  a  wrong,  sometimes,  and,  indeed, 
usually,  indicates  its  nature,  whether  as 
arixlng  independently  ot  contract  or  not; 
butthis  is  tar  from  being  invariably  so, 
there  being  many  cases  where  the  action, 
the  cause  of  which  grows  out  ot  a  breach 
of  contract,  may  be  in  form  ex  delicto,  as 
in  case,'  or  ex  contractu,  as  in  aasampslt. 
In  determining  whether  a  cause  of  action' 
survives  to  the  personal  representative, 
the  real  nature  of  the  injury  or  claim 
ought  to  be  regarded,  and  not  the  form  of 
the  remedy  by  which  it  is  sought  to  be  re- 
dressed or  enforced. "  It  is  true  this  court. 
In  the  earlier  case  ot  Boyles'  Adm'r  v. 
Overl)y.  It  Orat.  202,  decided  dllterently; 
but  the  case  was  not  argued  on  the  los- 
ing side, and  the  decision  was  by  a  divided 
court,  two  of  the  judges  dissenting.  There 
tbe  declaration  was  in  case,  and  contained 
two  counts.  The  first  alleged  a  false  war- 
ranty bv  the  defendant's  intestate  in  his 
life-time  in  the  sale  of  a  slave.  The  second 
alleged  a  deceit  in  the  sale  ot  a  slave  by  a 
fraudulent  concealment  ot  the  unsonnd- 
ness  uf  the  slave.  The  court  were  unan- 
imously of  opinion  that  the  cause  of  ac- 
tion set  out  in  the  latter  count,  being  both 
tn  form  and  substance  ex  delicto, 6\ed  with 
the  deceased;  and  a  majority  ot  the  court 
were  also  of  opinion  that  tbe  same  rule 
applied  to  the  first  count.  It  was  not 
doubted  that  an  action  ex  contractu 
would  lie  against  tbe  administrator  for  the 
false  warranty,  but  it  was  held  that  an 
action  in  tort  would  not,  and  the  princi- 
pal reason  assigned  was  that  the  proof  in 
the  two  classes  ot  action  would  be  differ- 
ent. 

It  la  somewhat  remarkable  that  there  Is 
no  biluelon  in  the  majority  of  opinions  to 


the  leading  case  of  Williamson  ▼.  Allison, 
2  East,  446,  which  established  the  con- 
trary doctrine,  and  to  which  Judge  Mon- 
CURB  referred  in  his  dissenting  opinion. 
That  was  an  action  in  tort  for  a  false 
warranty  in  the  sale  of  certain  goods, 
and  tbe  question  before  the  king's  bench 
was  whether  the  scienter,  as  laid  in  the 
declaration,  was  required  to  he  proved. 
For  the  defendant  it  was  contended  that, 
while  tn  an  action  ot  assumpsit  such  proof 
is  not  required,  It  was  otherwise  in  an  ac- 
tion ex  delicto;  but  it  was  held  that  there 
was  no  such  distinction.  Lord  Ellen- 
BOROUOU,  C.  J.,  observed  that  an  action  in 
tort  on  the  warranty  broken  was  the  an- 
cient remedy  in  such  cases,  and  that  the 
modem  practice  of  declaring  in  assumpsit, 
for  tbe  sake  of  adding  the  money  counts, 
had  not  then  prevailed  over  40  years.  But 
no  other  proof,  in  either  form  of  proceed- 
ing, he  said,  was  required  than  the  war- 
ranty Itself,  and  the  breach  ot  It;  that  it 
was  sufficient  to  prove  the  warranty 
broken  to  establish  tbe  deceit;  aud  that 
tbe  form  of  the  action  could  not  vary  the 
proof  in  thatrespect.  But,  whatever  may 
l>e  said  as  to  the  correctness  ot  the  decis- 
ion in  Boylee'  Adm'r  v.  Overby,  the  rea- 
soning of  the  court  has  no  application  tn 
the  question  before  us,  since,  in  a  case  like 
tbe  present,  whether  the  action  be  in  form 
in  tort  or  In  contract,  the  character  of  the 
proof  and  the  measure  of  damages  are 
confessedly  tbe  same.  It  is  sometimes 
said,  on  the  supposed  authority  of  Lord 
M.iNSFiKi-D  in  Hainbly  v.Trott,Cowp.  871, 
that  where  the  declaration  imputes  a  tort, 
and  tbe  plea  must  be  not  guilty,  the  ac- 
tion dies  with  the  person.  That  was  an 
action  of  trover,  and  what  Lord  Mans- 
field did  say  was  this:  "No  action 
where  in  form  the  declaration  mast  be 
quare  ri  et  armia,  et  coutra  pacem,  or 
where  the  plea  must  be  not  guilty,  can  lie 
against  tbe  executor.  Upon  the  face  of 
the  record,  the  cause  of  action  arises  ex 
delicto."  But  by  this  was  evidently 
meant  torts  committed  with  force,  or,  at 
all  events,  injuries  other  than  those  con- 
nected with  contract,  and  for  which  case 
and  assumpsit  are  concurrent  remedies; 
for  it  was  Immediately  added  that  "all 
private  criminal  injuries  or  wrongs,  as 
well  as  all  public  crimes,  are  buried  with 
the  oRender. "  If,  however,  there  were  any 
doubt  that  the  cause  of  action  asserted  in 
the  present  case  survives  at  common  law. 
It  would  seem  clear  that  the  action  was 
rightly  revived  by  virtue  of  the  statute  al- 
ready alluded  to.  Code,  §  2655.  Under 
that  statute,  which  Is  an  extension  of  the 
statute  4  Edw.  III.,  c.  7,  de  bonis  aapor- 
tails,  an  action  ot  trespass,  or  trespass  on 
the  case,  may  be  maintained  by  or  against 
a  personal  representative, not  only  tor  the 
taking  and  carrying  away  of  goods,  but 
tor  any  damage  to  estate,  either  done  or 
suffered  by  the  decedent.  It  is  a  remedial 
statute,  and  is,  therefore,  to  receive,  as  the 
English  statute  has  always  received,  a 
liberal  construction.  It  requires  no  very 
liberal  interpretation,  however,  to  extend 
its  operation  to  the  present  case.  Tbe 
contract  in  question,  as  it  is  described  in 
the  declaration,  was  pr«)perty,  or  specific 
personal  estate.    It  gave  tbe  right,  upon 
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tbe  performance  of  a  stipulated  aeryice,  to 
receive  certain  wages;  or.  In  other  wurds. 
It  was  a  cbose  in  action,  which  is  compre- 
hended within  the  term  "estate."  The 
word  "estate,"  said  the  court  In  Comegys 
V.  Yasse,  1  Pet.  193,  is  broad  enongh  to 
cover  every  description  of  vested  right  and 
interest  attached  to  and  growing  oat  of 
policy ;  and  by  this  court  It  has  been  de- 
clared to  be  among  the  most  comprehen- 
sive words  in  legal  terminology.  Williams 
V.  Lord,  75  Va.  890;  Railroad  Co.  v. 
Prindle,  82  Va.  122.  It  -would  be  a  novel 
doctrine  to  hold  that  a  contract,  whereby 
a  man  secures  employment  at  remunera- 
tive wages  fur  tbe  support  ol  himself  and 
family,  is  not  property,  or  that  a  viola- 
tion of  such  a  contract  Is  not  damage  to 
his  estate.  It  has  frequently  been  decided 
that  future  wages  maybe  legally  assigned, 
where  there  is  a  present  contract  impart- 
ing to  them  a  potential  existence;  and,  it 
such  future  wages  may  be  assigned  as 
property,  would  it  not  be  absurd  to  deny 
that  the  contract  itself  is  property  or  es- 
tate? See'  Wade  v.  Bessey,  76  Me.  413; 
Taylor  v.  Lynch,  5  Gray,  49;  Hartley  v. 
Tapley,  2  Gray,  5B5;  Emery  v.  Lawrence, 
S  Cush.  151;  3  Amer.  &  Eng.  Enc.  Law, 
p.  237,  and  cases  cited.  The  present  case 
Is  distinguishable  from  Henshaw  v.  Miller, 
17  How.  312,  upon  which  tbe  appellant  re- 
lies. In  that  case,  which  was  an  action 
on  the  case  for  a  false  representation  as 
to  the  credit  of  another,  whereby  the 
plaintiff  was  induced  to  part  with  bis 
property,  it  was  held  that  the  action  died 
with  tbe  person ;  that  the  act  complained 
of  was  not  a  direct,  bat  only  an  Indirect 
or  consequential.  Injury  to  tbe  plaintiff's 
property,  and,  therefore,  not  within  the 
statute  of  Virginia,  in  which  state  the  case 
arose.  lu  other  words,  that  It  was  a 
mere  fraud  or  cheat,  which,  although  It 
occasioned  loss  to  the  plaintiff,  could  not 
be  regarded,  within  the  meaning  of  the 
statute,  as  a  damage  tuhls  estate;  and  In 
this  view  we  concur.  8  Rob.  Pr.  292  et 
seq.  There  is  no  error,  therefore,  in  tbe  or- 
der reTlving  the  action. 

2.  On  the  demurrer  to  the  evidence,  how- 
ever, tbe  plea  of  the  statute  of  frauds 
ought  to  have  been  sastalned,  and  Judg- 
ment given  for  defendant.  The  contract 
in  question  was  not  In  writing,  and  it  ap- 
pears afSrmatively  that  It  was  not  to  be 
performed,  and  that  it  was  not  capable  of 
being  fully  performed,  within  a  year.  The 
evidence  tor  tbe  defendant  shows  clearly 
that  It  was  made  In  August,  1S86,  for  one 
year's  service,  to  commence  on  the  Ist  of 
October  next  ensuing;  and,  as  this  is  nut 
in  conflict  with  the  plaintiff's  evidence,  it 
was  not  waived  by  the  demurrer  to  evi- 
dence. 4  Mln.Inst.  749;  Trout  v.  Railroad 
Co.,  23  Grat.  619;  Improvement  Co.  v. 
Smith's  Adm'r,  85  Va.  816,  7  S.  E.  Rep.  365. 

At  tbe  last  trial  the  plaintiff  was  incom- 
petent to  testify,  by  reason  of  the  death  of 
the  defendant's  intestate.  The  defendant, 
however,  introduced  several  witnesses  to 
prove  his  (the  plaintiH's)  statement  as  a 
witness  at  the  first  trial,  to  the  effect  that 
the  date  and  terms  of  the  contract  were 
as  above  stated.  This  evidence  was  not 
objected  to,  and  was  clearly  admissible.  1 
Qreenl.  Ev.  {{ 168, 171.    There  was  no  plea. 


however,  of  tbe  statute  of  trands  at  tbe 
first  trial,  and  the  Judgment  then  rendered 
was  reversed  here  on  other  gronnds.  Tbe 
plaintiff  now  seelts  to  a,void  the  effect  of 
this  evidence  by  contending  that  in  No- 
vember, 1886,  Just  before  bis  discharge  by 
tbe  deceased,  there  was  a  new  contract: 
but  there  is  nothing  in  tbe  record  to  sop- 
port  this  position.  The  evidence  shows 
that  a  short  while  after  the  plaintiff  en- 
tered upon  his  employment  under  tbe  con- 
tract the  deceased  threatened  to  discharge 
him.  but  afterwards  changred  bis  mind, 
saying  he  had  cpncluded  to  keep  him,  and 
at  the  same  time  ordered  him  tu  Nortb 
Carolina,  to  canvass  for  trade.  This  was, 
obviously,  not  a  new  contract,  bat  ratber 
an  implied  declaration  of  an  intention  to 
fulfill  the  previous  one;  and,  as  that  was 
neither  in  writing,  nor  to  be  performed 
within  a  year,  it  follows  that  no  action 
thereon  can  be  maintained.  Code,  §  2840; 
Pars.  Cout.  36 ;  Seddon  v.  Roseubaum,  83 
Va.  928,  9  S.  E.  Rep.  326;  Walker  v.  John- 
son, »6  U.  S.  424;  1  Smith's  Lead.  Can.  5SU. 
notes  to  Peter  v.  Compton.  The  Judg- 
ment will  therefore  be  reversed,  and  an 
order  entered  here  in  conformity  with  this 
opinion. 

~~~~~  (87  Va.  S») 

Ronsu  et  a/,  v.  GcaoBNBEncEK  et  al. 

(Supreme  Count  of  Appeait  <tf  Vtrginia.    March 
19,  1891.) 

VRMWUhBtn  COBTBT^MOIS — EtIDBVO — RiOBIS 

or  Cbbditors — Recbitbr — Injttnctio:;. 
Retail  merchants  sold  their  store  and  stuck 
of  goods  under  an  agreement  by  which  the  por- 
chaser  was  oredited  with  the  amount  owing  liim 
from  them,  and  by  wtiioh  he  agreed  to  pay^  cer- 
tain debts  of  thelFB  from  the  proceeds  of  the 
goods  as  they  were  sold.  There  was  no  evidenoa 
of  fraudulent  intent,  or  that  they  were  not  in- 
debted to  said  purchaser  in  the  amount  credited, 
or  that  he  was  not  carrying  out  bis  agreement  as 
speedily  as  possible.  Btld,  that  wholesale  mer- 
chants, who  had  merely  a  personal  deoiaad 
against  said  retail  merchants  for  goods  sold  and 
delivered,  were  not  entitled  to  an  injunction 
against  tbe  retailers  and  their  pnnstiaaer,  and  a 
receiver  for  and  sale  of  the  store  and  stock  of 
goods. 

A.  M.  Lybrook,  A.  P.  Staples,  and  &  A. 
Andersoa,  tor  appellants.  P.  Bouldin,  Jr., 
J.  L.  Tompkina,  and  D.  S.  Peine,  for  Ap- 

pellees. 

Fauntlerot,  J.  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Carroll 
covnty,  rendered  on  the  23d  of  Octo- 
ber, 1889,  In  a  suit  pending  in  said  coart, 
in  which  Max  Guggenhelmer  and  others 
are  complainants  and  George  F.  Roner, 
Charles  F.  Roner,  and  John  W.  Childress 
are  defendants.  'The  bill  charges  that  on 
the  11th  day  of  March,  1889,  said  George  F. 
and  Charles  F.  Ruuer,  merchants  and  part- 
ners under  the  name  of  Roner  Bros.,  were 
indebted  to  the  complainants  for  goods 
sold  and  delivered  to  them  on  credit,  and 
that,  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  their  creditors,  they 
made  a  pretended  sale  of  the  whole  of 
their  partnership  effects  to  one  John  "W. 
Childress,  who,  the  bill  alleges,  was  an  In- 
solvent, and  a  mere  tool  or  figare-bead. 
through  whom  the  fraud  was  consammat- 
ed.    The  prayer  of  the  bill  was  to  have 
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tbe  said  sale  set  aside  and  ad]ndged  to  be 
fraudulent,  and  for  the  appointment  of  a 
receiver,  and  an  injunction  to  restrain  tbe 
detendants  from  conducting  tlieir  buRlness 
aa  mercbanti),  selline  thsir  goods,  collect- 
ing tbeir  bills,  and  paying  tbelr  debts. 
The  bill  was  filed  23d  of  April,  1889,  and  on 
that  day,  without  tm  answer  from  tbe  de- 
fendants to  the  ifUl  charging  them  with 
tbe  grossest  intentional  fraud  and  collu- 
sion of  fraud,  and  without  one  word  of 
testimony,  or  even  the  affidavits  of  the 
complainants  themselves  to  support  the 
bill,  tbe  court  made  an  order  according 
to  the  allegations  and  prayenot  the  bill, 
appointins;  the  sheriff  of  Carroll  county 
its  receiver  and  directing  him,  as  such,  to 
seize  the  property  of  the  defendants,  and 
to  sell  that  of  it  which  was  perishable, 
and  to  make  a  list  of  all  choses  in  action 
belonging  to  the  defendants,  and  to  pro- 
ceed to  collect  tbe  same  In  the  most  ex- 
peditious manner  possible;  and  requiring 
tbe  defendants,  George  F.  Rouer,  Charles 
F.  Rouer,  and  John  W.  Childress,  to  turn 
over  at  once  all  of  tbeirsaid  goods,  horses, 
wagon,  and  buggy,  and  choses  in  action 
to  the  said  receiver,  and  restraining  the 
defendants,  George  F.  Rouer,  Charles,  F. 
Rouer,  John  W.  Childress,  and  all  other 
persons,  from  disposing  of  tbe  said  goods, 
wagon,  baggy,  and  horses,  and  choses  in 
action,  until  the  further  order  of  the  court. 
The  defendants  promptly  answered  the 
bill  in  May,  1889.  and,  admitting  the  indebt- 
edness of  Rouer  Bros,  as  stated  in  the 
bill,  they  deny  every  other  allegation  made 
in  the  bill;  and,  denying  unqualifledly  all 
fraud  or  intention  of  frand  in  the  sale  of 
their  partnership  business  and  effects  to 
John  W.  Childress,  made  March  11, 1889, 
they  exhibit  their  agreement  of  that  date 
with  said  John  W.  Childress,  to  show  the 
terms  and  good  faith  of  that  sale.  Tbe 
sheriff  of  Carroll  county,  as  receiver  under 
the  order  of  April  23.1KS9,— the  day  the  bill 
was  filed, — took  possession  on  the  29th  of 
April,  1889,  of  the  storehouse  and  lot  and 
stock  of  goods  and  fixtures  therein  and  of 
the  private  property  of  said  Rouers,  not 
partnership  effects,  nnd  exempt  by  them  as 
heads  of  families,  together  with  the  pri- 
vate property  of  said  John  W.  Childress, 
all  of  which  he  has  had  in  bis  exclusive 
possession  up  to  tbe  present  time,  deny- 
ing to  the  said  defendants,  George  F. 
Roner,  Charles  F.  Rouer,  and  John  W. 
Childress,  any  control  over  any  part  there- 
of, except  that  the  decree  complaloed  of 
directed  the  release  of  the  two  horses  and 
wagon  to  the  said  Rouers.  The  court,  by 
its  decree  of  October  23,1889,  overruled  the 
motion  of  the  defendants  to  dissolve  the 
Injunction  granted  to  the  complainants, 
and  to  have  the  property  of  the  defend- 
ants restored  to  them;  and,  deciding  that 
the  sale  made  by  tbe  agreement  of  March 
11, 1889,  by  Rouer  Bros,  to  John  W.  Chil- 
dress was  fraudulent,  and  made  with  in- 
tentto  binder,  delay,  and  defraud  thecred- 
itont  of  tbe  said  Rouer  Bros.,  directed  the 
sale  of  all  the  stock  of  goods,  and  the  colts, 
claimed  by  tbe  said  John  W.  Childress  as 
his  private  property,  for  tbe  benefit  of  the 
complainants. 

In  their  answer  to  the  notice  of  the  mo- 
tion to  the  court  for  an  order  of  sale  of  the 


property  In  tbe  hands  of  tbe  court  tbe  de- 
fend ants  say:  "Respondents  den/  the 
right  of  the  pialntlHs  to  an  order  tor  the 
sale  of  the  property  in  the  hands  of  the 
court.  They  deny  that  any  fraud  or  in- 
tention to  hinder,  delay,  or  defraud  the 
creditors  of  Rouer  Brothers  ever  existed 
ob  has  been  proved  in  this  case;  and  tbey 
deny  that  this  honorable  court  has  any 
Jurisdiction  to  decree  a  sale  of  said  proper- 
ty until  fraud  has  been  established  and 
adjudicated.  The  contract  of  March  11, 
1889,  was  boDa  tide  and  legal,  and  under 
that  contract  this  respondent  John  W. 
Childress  became  the  owner  of  the  said 
property,  but  under  no  lien,  incumbrance, 
or  property  interest  of  the  plaintiffs ;  and 
under  that  contract  the  said  Childress 
conld  and  would  baveoperated  said  store, 
and  sold  said  goods,  and  collected  said 
choses  In  action;  and,  through  the  re- 
spondents Rouers,  would  have  paid  the 
plaintiffs'  debts,  but  he  would  have  done 
so  free  from  the  interference  Mr  coercion  of 
the  plaintiffs;  and,  so  long  as  the  said 
contract  is  not  set  aside  and  annulled,  this 
court  has  no  Jurisdiction  to  sell  without 
Judgment  or  execution  the  property  of  re- 
spondent Childress  for  the  payment  of  the 
plaintiffs'  debts.  Respondent  submits 
that  thesaid  contract  of  March  II,  1889,  is 
not  fraudulent  or  illegal ;  and,  if  sustained 
and  executed,  it  would  have  resulted  not 
in  defrauding  tbe  plaintiffs,  but  in  afford- 
ing them  an  adequate  legal  remedy  for  the 
paymeut  of  their  debts ;  and  respondents 
are  now,  and  have  long  been,  ready,  if  al- 
lowed, to  carry  out  said  contract  to  fur- 
nish to  plaintiffs  security  that  their  debts 
will  be  paid  according  to  the  provisions 
of  the  same.  Respondents  intended  a  lit- 
eral compliance  with  the  said  contract, 
and  were,  as  fast  as  possible,  complying 
with  the  same  when  they  were  arrested 
in  their  proceeding  by  the  band  of  tbe 
plaintiffs.  Respondents,  already  greatly 
Injured  by  the  acts  of  the  complainants, 
submit  that  a  sale  of  the  said  property 
under  the  decree  of  tbe  court,  and  through 
the  medium  of  a  receiver,  would  result  in 
a  great  sacrifice  of  the  same,  and  a  great 
injury  to  tbe  property  rights  of  respond- 
ents. " 

The  evidence  In  the  record  does  not  sus- 
tain the  allegations  of  fraud— actual. 
Intentional,  and  gross — made  in  the  bill; 
and  certainly  there  is  no  ground  in  law 
or  equity,  to  Justify  the  very  summary  and 
severe  proceeding  of  an  injunction,  receiv- 
er, and  sale  the  very  day  the  bill  was  filed, 
and  without  the  answer  from  the  defend- 
ants, upon  the  prayer  and  unsupported  al- 
legations of  parties  who  had  no  title,  no 
lien,  and  nothing  but  the  mere  right  of  ac- 
tion for  claims  Id  personam,  and  not  /o 
rem.  The  weight  of  the  evidence  shows  a 
character  for  integrity  in  the  appellants, 
and  proves  that  John  W.Childress,  at  and 
before  the  sale  of  March  11, 1889,  was  a 
creditor  of  Rouer  Bros,  in  tbe  sum  of  $851.- 
07.  He  requested  payment,  and  they  tried 
to  effect  a  sale  to  others  whereby  to  raise 
the  money  to  meet  thedemand  of  Childress 
for  payment,  and,  failing  in  this,  the  result 
was  tbe  sale  to  Childress  of  tbestore-house, 
lot,  and  goods  for  the  sum  of  f3,204,— the 
amount  due  by  them  to  Cbildreas,— to  be 
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credited  on  tbe  sale  money.  It  abows  that 
the  8oIe  parpose  of  Childress  was  to  save 
his  said  debt  of  f  851 .97,  and  tbe  purpose  of 
Bouer  Bros,  to  pay,  as  far  and  as  soon  as 
they  coujd,  their  debts.  In  the  contract 
Childress  assumed  to  pay  creditors  of  Roa- 
er  Bros,  f  1,400,  of  wblch  amount  he  actual- 
ly did  pay  within  the  six  weelcs  $317,  and 
was  only  prevented  from  paying  It  all  by 
tbe  selsure  of  bis  property  and  tbe  stop- 
page of  bis  business  by  the  order  and  In- 
junction of  the  court,  April  23, 18S9,  which 
cut  off  his  means,  business,  and  ability  to 
pay  according  to  bis  contract.  The  face 
of  thecontraitshows  thatChildresswoald 
owe  to  Houer  Bros,  a  net  balance  of  $2,- 
254,  amenable  and  available  to  their  credit- 
ors, If  time  was  given  to  Childress  to  carry 
on  and  realize  his  business;  and  that.  In- 
stead of  intending  to  binder,  delay,  and 
defraud  creditors,  they  wei^  doing  all  that 
was  possible  to  save  them,  and  there  was 
no  concealment  or  effort  to  conceal  any- 
thing in  the  transactl(m  evinced  by  tbe 
contract.  Tbe  appellants  Rouer  Bros, 
were  retail  merchants  in  a  country  store; 
tbe  appellees  were  city  merchants,  who 
sold  to  Rouer  Bros,  in  tbe  usual  course  of 
buslnew.  The  goods  ordered  and  sent 
were  notstopped  in  transitu,  were  received 
by  Rouer  Bros.,  and  became  their  absolute 
property,  for  sale  by  retail  or  In  sollilo,  or 
tor  any  disposition  they  chose  to  make  of 
them.  Tbe  creditors  had  no  lien  by  at- 
tachment,]udgment  and  execution,  or  levy 
on  them.  They  had  no  ownership  or  prop- 
erty In  tbe  goods,  nor  any  title  to  them. 
Tbey  had  sold  them  to  Rouer  Bros,  for 
sale  by  them,  and  they  took  the  risk  of  pay- 
ment ;  and  they  bad  nothing  more  than  a 
personal  demand  on  Koaer  Bros,  for  tbe 
debt,  with  simple  right  of  action  to  recov- 
er Judgment.  Rouer  Bros,  had  a  right  to 
sell  lu  nolldo,  as  fully  as  by  retail,  to  any 
buyer  whom  tbey  chose  to  credit.  Had 
tbey  sold  the  goods  In  solldo  for  cash,  and 
put  it  In  their  pockets,  tbe  cre'Mtors  could 
not  have  set  the  sale  aside,  nor  have 
reached  the  proceeds,  save  by  Judgment, 
execution,  summons  before  a  commlRslon- 
er,  or  by  suggestion  or  levy  npon  tangible 
assets.  As  for  tbe  real  estate,  the  store- 
house and  lot,  the  creditors  had  no  Hen  on 
that,  and  Rouer  Bros.,  as  owners,  subject 
to  the  lien  of  deed  of  trust  for  purchase 
money,  could  sell,  and.  on  payment  of  the 
Hen  of  the  deed  of  trust  by  Childress,  he 
could  compel  the  conveyance  of  the  title. 
The  question  of  his  claim— fS51. 97 — on 
Rouer  Bros,  and  of  his  solvency  was  one 
between  them  and  him  only,  exactly  as  It 
would  have  been  between  them  and  any 
retail  buyer  whom  they  might  choose  to 
credit.  They  say  that  they  did  owe  him, 
Childress,  fS51.97,  which  they  credited  up- 
on bis  purchase;  and  the  creditors  cannot 
question  it  any  more  than  any  set-oB  ac- 
knowledged by  houer  Bros,  against  a  re- 
tall  account  of  any  customer.  Therels  no 
proof  that  they  did  not  owe  this  debt  to 
Childress,  and  nothing  to  rebut  their  aver- 
ment that  they  did.  The  evidence  shows 
that  Childress  was  a  trading,  trafncking 
man,  whose  business  was  not  confined  to 
any  one  place,  or  class  of  trade ;  and  that 
he  was  not  without  credit.  But  tbe  plain 
point  is  that  these  cradltors,  having  no 


lien  of  any  kind  on  the  goods,  and  no  prop- 
erty in  or  claim  upon  the  goods  them- 
selves, had  no  right  to  the  summary  pro- 
ceeding of  an  injunction  and  receiver,  tA- 
ther  as  to  the  realty  or  tbe  goods  and 
chattels.  They  sold  at  the  risKof  loss  and 
non-payment;  and  they  had  no  more 
ownership  in  the  goods  than  they  bad  in 
the  clothing  or  watches  of  tbe  Rouers;  and 
they  had  no  legal  right  or  remedy  against 
the  whole  sale  to  Childress  other  and 
greater  than  they  would  have  had  against 
Rouer  Bros,  bad  they notsold  toCblldruas, 
but  kept  on  retailing.  But  there  Is  no 
proof  that  'the  sale  to  Childress  was  not 
bona  ttJe.  He  bought  to  save  his  debt; 
and  he  was  actively  and  efficiently  paying 
off  a  large  Indebtedness  of  Rouer  Bros., 
according  to  the  contract,  when  be  was 
arreHted  by  the  Injunction  and  eelzare  of 
bis  stock  of  goods,  and  the  stoppage  and 
ruin  of  his  business  at  the  instance  and  by 
the  act  of  the  complainants,  who.  In  their 
eager  and  unjust  impatience,  killed  the 
goose  that  was  laying  for  them  golden 
eggs.  True,  ChUdress  Hved  some  20  miles 
off;  but  be  had  a  right  to  employ  agents 
orclerks  to  carry  the  biiRiness  on  under  his 
supervision  when  he  came.  He  chose  to 
employ  the  Rouers,  who  knew  most  abont 
the  business.  If  the  principles  of  tbe  de- 
crees complained  of  be  made  a  rule,  what 
security  orconfidence  can  any  retail  dealer 
have  for  safety  in  his  enterprise?  What 
is  the  Hrait  of  amonnt  of  sale— or  of  credit 
of  buyer— beyond  which  the  retail  mer- 
chant will  become  liable  to  injunction,  re- 
ceiver, sale,  and  ruin?  The  (irecedent 
would  be  bad  and  dlsaiitrous.  The  decree 
appealed  from  is  Illegal  and  erroneous,  and 
it  must  be  reversed  and  annnUed. 


(87  Va.  306) 
SWECKEB  V.  SWECKEB'S  ADM'B. 

(Supreme  Court  of  Appeals  oj  Firvinta.    Jaa. 

8,  18»1.) 

PaoDF  OF  HAHSWHrriNO — Sionxturs — WnoBT  ov 

BVIDEMCB. 

1.  In  an  action  for  a  debt  due  decedent's  es- 
tate the  defense  was  that  decodent,  a  few  weeks 
before  his  death,  gave  a  written  release.  Ilia 
body  of  the  release  was  in  defendant's  handwrit- 
infrT.  No  one  saw  it  signed.  Decedent  never  ad- 
mitted any  indebtedness  to  defendant,  and  never 
mentioned  to  any  one  the  givinK  of  a  release,  or 
tbe  intention  to  give  It.  Defendant  neverclaimed 
to  have  it  until  2W  years  after  decedent's  death, 
and  once  offered  to  pay  tbe  administrator  in 
land,  and  admitted  to  several  that  he  still  owed 
tbe  debt.  Three  witnesses  testified  that  the  sig- 
nature was  genuine,  and  six  that  it  was  not. 
HeZd,  that  the  release  was  not  proven. 

8.  Questions  which  do  not  go  to  the  merits, 
and  are  raised  for  the  first  time  In  the  appeilata 
court,  will  not  be  considered. 

Q.  W.  Berlin,  for  appellant.  O.  M.  Coch- 
ran and  C.  P.  Jones,  for  appellee. 

Fauntlekot,  J.  This  Is  an  appeal  from 
a  decree  of  tbe  circuit  court  of  Highland 
county,  rendered  on  the  4th  day  of  May, 
18K9,  in  the  cause  of  Ambrose  Swecker'a 
admlnltitrator  against  David  W.  Swecker. 
The  facts  of  the  case,  as  the  record  shows, 
are  that  David  W.  Swecker,  appellant, 
conveyed  to  John  E.  Oum,  trustee,  by  a 
deed  of  trust  dated  26tb  of  February,  1877, 
all  of  bis  lands  and  personal  property  to 
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Becarecredltorn  therein  named,  and  amonK 
them  his  brother,  Ambrube  Swecker,  the 
payment  of  five  bonds,  executed  tu  him  by 
the  said  Davtd  W.  Swecker,  the  dates  and 
amounts  of  the  bonds,  respectively,  being 
stated,  aggregating  the  sum  of  f  1,247.77  of 
principal.  In  July,  1877,  snid  David  W. 
Swecker  was  adjudged  a  bankrupt,  on  bla 
own  petition  by  the  United  States  district 
court  for  the  western  district  of  Virginia ; 
and  on  the  19th  day  of  April,  1878.  he  ob- 
tained from  the  said  court  an  order  re- 
straining his  tlien  assignee  in  bankruptcy 
from  selling  the  land  conveyed  by  said 
trust-deed.  This  injunction  was  made 
perpetual  by  an  order  of  the  said  court 
on  the  3d  day  of  June,18S«,  on  the  distinct 
ground,  named  in  the  order,  "that  the 
land  embraced  In  the  said  deed  of  trust 
will  not  be  sufficient  to  pay  off  the  debts 
therein  sei-un-d. "  Ambrose  Swecker  died 
CO  the  2d  of  November,  1882,  Intestate: 
and  his  son,  John  C.  Swecker,  qualified  as 
his  aUinlnlHtratur  at  the  May  term,  18X5, 
of  the  county  court  of  Highland  county. 
On  the  16th  of  August,  18>j6.  John  C.Sweck- 
er,  as  administrator  of  Ambrose  Sweck- 
er,  deceased.  Instituted  this  suit  against 
David  W.  Swecker  and  others.  In  the  bill 
all  the  foregoing  facts  are  charged,  and  the 
five  bonds  named  and  secured  In  the  trust- 
deed  of  February4,  1877,  are  charged  to  bo 
all  due  and  unpaid.  David  W.Swecker an- 
swered the  bill,  and  admitted  every  alle- 
gation contained  therein;  that  he  owed 
the  said  several  debts  to  bis  brother,  Am- 
brose Swecker,  named  in  the  deed;  but, by 
way  of  avoidance,  he  charged  In  his  said 
answer  "that  the  said  Ambrose  Swecker, 
In  his  life-time,  to-wit,  on  the  25th  day  of 
September,  1882,  in  consideration  of  work 
done  by  the  respondent,  David  W.  Bweck- 
er,  for  him,  the  said  Ambrose  Swecker, 
and  the  father  of  respondent,  said  Am- 
brose Swecker,  after  the  respondent  was 
twenty-one  years  of  age,  by  a  certain 
writing  under  his  hand  and  seal,  ready  to 
be  produced  to  the  honorable  court,  did 
dl.smlss  and  discharge  this  respondent  the 
Bald  several  suras  of  money  and  debts 
inentione<l  in  this  bill  as  due  to  Ambrose 
Swecker  from  this  respondent,  and  to  se- 
cure the  payment  of  which  the  said  trust- 
deed  was  In  part  executed."  To  this  an- 
swer John  C.  Swecker,  administrator  of 
Ambrose  Swecker,  filed  his  replication,  de- 
nying under  oath  "  that  the  said  several 
sums  of  money,  or  any  part  thereof, 
claimed  by  the  said  bill  as  due  his  Intes- 
tate by  the  said  defendant,  David  W. 
Swecker,  have  In  any  way  or  manner 
been  paid  and  satisfied;  and  he  denies 
that  his  said  Intestate,  on  the  25th  day  of 
September,  1882,  or  on  any  other  day,  exe- 
cuted any  writing  under  his  hand  and  seal 
by  which  he  discharged  the  said  defend- 
ant the  said  several  sums  of  money  and 
debts  alleged  by  said  bill  to  be  due  his  in- 
testate by  said  defendant;  and  especially 
does  he  deny  that  his  said  intestate  exe- 
cuted, made,  or  8ig:ned,  the  writing  set  up 
by  said  defendant  in  his  said  answer." 
These  pleadings  made  up  and  presented 
the  single  issue  between  the  parties  as  to 
the  genalnencss  of  the  release  or  receipt 
pleaded  and  produced  by  the  defendant. 
No  other  question  is  in  the  case.  At  the 
T.12s.B.no.22— 67 


October  term,  1886,  the  cause  was  referred 
to  a  master  commissioner,  who,  after  tak- 
ing all  the  evidence  offered  by  the  parties, 
made  and  filed  his  report  October  1, 1887, 
in  which  he  finds  due  to  the  administrator 
of  AmbroHe  Swecker,  the  plnlutlff,  from  D. 
W.  Swecker,  the  sum  of  f2,lt<6.71,  with  In- 
terest on  f  1,247.77  from  November  1,  1867, 
(the  amount  of  the  bonds  secured  in 'the 
deed  of  trust  of  February  4,  1877.)  and 
says:  "All  the  claims  of  the  plalutiffare 
entered  In  this  account,  the  commissioner 
being  of  the  opinion,  based  on  testimony 
taken  by  him,  which  Is  herewith  filed  and 
referred  to,  marked  'No.  1,'  said  claims 
have  not  been  paid  ;  and  that  the  said  re- 
ceipt, marked  '  Ambrose  Swecker,'  has  not 
been  proven  to  be  genuine  by  the  evidence 
lntroduue<]  by  the  defendant  Swecker." 
At  the  May  term,  1888,  on  the  motion  of 
the  appellant,  David  W.  Swecker,  the 
cause  was  recommitted  to  the  commls- 
siimer  to  "take  further  evldt^ nee  as  either 
party  may  require,  and  to  remodel  this  re- 
port as  the  evidence  may  require."  The 
conimisHloner  took  the  additional  evi- 
dence, and  filed  the  depositions  with  bis 
second  report,  April  19,  1889,  in  wlilch  he 
says:  "The  commissioner  does  not  think 
that  the  said  depositions  tend  to  justify  a 
change  of  said  report  No.  1.  but  rather  to 
strengthen  the  opinion  therein  expressed." 
To  this  report  the  appellant  filed  one  ex- 
ception,— that  the  comiulsHloner  erred  in 
not  sustaining  the  genuineness  of  the  re- 
lease paper.  By  a  decree  rendered  May  4, 
18S9,  the  court  overruled  this  said  excep- 
tion, and  confirmed  the  report.  From 
this  decree  this  appeal  is  taken,  and  the 
only  question  to  be  considered  by  this 
court  is  whether  the  appellant  has  satis- 
factorily proved  the  genuineness  of  the 
said  release  paper  from  Ambrose  Swecker. 
The  burden  of  proving  the  genuineness 
of  this  paper,  purporting  to  have  been 
signed  by  Ambrose  Swecker.reieaslng  him 
from  his  indebtedness  to  the  said  Ambrose 
Swecker,  as  evidenced  by  his  bonds  se- 
cure<i  by  the  deed  of  trust  of  February  4, 
1877,  Is  upon  the  defendant,  David  W. 
Swecker.  The  body  of  the  paper  Is  admit- 
tedly In  the  handwriting  of  David  W. 
Swecker;  and  no  one  was  present  when  it 
was  signed.  If  signed  at  all,  by  Ambrose 
Swecker.  No  one  ever  heard  Ambrose 
Swecker  say  that  he  proposed  to  give  to 
David  W.  Swecker  such  a  paper,  or  heard 
him  say,  after  the  date  of  the  paper,  that 
he  bad  signed  or  given  such  a  paper.  No 
one  ever  heard  hlra  say  that  he  was  in- 
debted to  David,  Or  was  under  any  man- 
ner of  obligation  to  him  on  any  accouut. 
David  has  produced  no  account  against 
him  of  any  kind,  and  it  Is  an  undisputed 
fact  that  David  never  mentioned  or  pre- 
tended to  clHlni  this  defense  to  any  mem- 
ber of  Ambrose  Swecker's  family  until 
May,  1885,  two  years  and  six  months  after 
the  death  of  Ambrose;  and  he  does  not 
produce  a  witness  from  Highland  county 
who  ever  heard  of  this  release,  except  his 
wife's  nephew,  who  lived  14  miles  away. 
This  was  a  singular  and  Improbable  way . 
of  dealing  with  an  honest  paper  releasing 
him  from  a  very  large  debt;  but  his  ad- 
missions to  three  witnesses  in  the  cause 
utterly  preclude  Iilm  from  setting  op  sucb 
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a  paper.  The  pretended  release  Is  dated 
25th  day  of  September,  1882.  Ambrose 
Swecker  died  November  2d,  1882,  Jaat  38 
days  tbereatter.  John  C.  Swecker,  a  8on 
of  Ambrose,  testiees  that  In  settling  up 
his  father's  estate  he  settled,  on  13tb  day 
of  January,  1885, certain  small  matters  be- 
tween the  estate  and  his  uncle  David  W. 
Swecker,  when,  then  and  there,  David  W. 
Swecker  said  to  him  that  everythinR  be- 
tween himueif  and  the  estate  of  his  broth- 
er, Ambrose,  was  settled, except  the  bonds 
secured  in  the  trust-deed:  and  he  then 
proposed  to  let  John  C,  the  admlniKtra- 
tor,  have  his  land  on  Straight  Fork  on 
those  bonds  secured  in  the  trust-deed. 
John  C.  Swecker  considered  this  proposi- 
tion, and  in  a  subsequent  interview  pro- 
posed to  take  the  Jordon  land  and  a  lot  of 
cattle  for  the  bonds.  David  W.  Swecker's 
only  reply  was  that  he  thougiit  his  neph- 
ew was  too  bard  on  him,  but  he  would 
think  over  It.  William  Swecker,  an  older 
brother  of  John  C,  was  present  at  both 
of  these  interviews,  and  corroborates  the 
evidence  of  John  C.  Swecker  In  every  par- 
ticular. Martin  M.  Jack  testifies  to  a  con- 
/ersation  with  David  W.  Swecker  in«April, 
1885,  in  which  David  stated  that  he  whs 
indebted  to  his  brother,  Ambrose,  and 
that  Ambrose  had  promised  to  release  bim 
of  some  of  the  bunds,  but  he  said,  "The 
poor  fellitw  is  now  dead  and  gone,  and  it 
wasn't  done."  These  three  witnesses,  un- 
impeacbed,  prove  bis  distinct  admissions 
that  he  owed  the  debt:  that  It  never  had 
been  released;  and  that  he  offered  to  pay 
to  bis  brother's  administrator,  as  late  as 
13th  of  January,  1885,  in  land.  In  this 
strong  dilemma,  in  a  desperate  case,  David 
W.  Swecker  undertakes  to  prove  the  gen- 
uineness of  the  signature  to  the  release  by 
three  witnesses.  Benjamin  C.  Swecker, 
his  son,  says  the  signature  is  that  of  Am- 
brose Swecker,  to  his  "best  belief."  His 
means  of  knowing  his  uncle  Ambrose's 
baudwriting  was  that,  15  years  prior  to 
deposing,  when  he  went  to  school  "  well 
on  to  two  months,"  and  stayed  at  his 
uncle's  house,  be  set  copy  for  him  in  his 
copy-book ;  but  has  seen  none  uf  birf  writ- 
ing since.  Andrew  U.  Newman  says  be 
saw  Ambrose  Swecker  sign  his  name  as  a 
witness  to  his  father's  pension  papers  for 
Ave  or  six  years  prior  to  1875;  and  he 
says  "it  resembles  bis  handwriting  very 
much :  but,  from  the  length  of  time  since 
I  saw  him  write  bis  name,  I  could  not  say 
anything  more  positive,  "etc.  This  witness 
did  not  know  in  whose  handwriting  the 
body  of  the  paperis,  although  heclaimed  to 
be  well  acquainted  with  David  W.  Sweck- 
er's handwriting,  who,  as  an  admitted 
fact,  wrote  the  paper.  Abraham  Life,  a 
witness  64  years  old,  says:  "I  had  a  good 
acquaintance  with  his  [Ambrose  Sweck- 
er's] handwriting  io  our  school  days, — 
fifty  years  or  tbereaboat;  sini«  then  I 
have  not  seen  much  of  his  writing.  I 
have  seen  him  write  his  name  on  subscrip- 
tion papers.  To  the  best  of  my  knowl- 
edge, the  signatures  are  in  bis  handwrit- 
ing." In  reply  to  these  three  witnesses, 
who  really  prove  their  opinions  or  belief 
or  knowledge  of  the  handwritinsr  of  Am- 
brose Swecker  to  be  next  to  nothing,  the 
administrator   introduced  six  witnesses. 


John  C.  Swecker,  who  bad  every  oppor- 
tunity of  knowing  his  father's  handwrit- 
ing, and  was  ramiliqr  with  it  up  to  the 
date  of  his  death,  and  the  custody  of  all 
his  papers  ever  since,  swears  unhesitat- 
ingly that  the  signatare  to  the  paper  of- 
fered as  a  release  is  not  in  the  handwrit- 
ing of  Ambrose  Swecker.  Wiiliaui  L.  Ar- 
bugast  says  that  he  knew  Ambrose 
Swecker  well ;  bad  seen  him  write  several 
times;  that  the  signatures  do  not  look 
like  Ambrose  Swecker's;  he  could  not  be 
positive  about  any  man's  handwriting. 
L.  B.  Waybrlght  says  be  "lived  with  Am- 
brose Swecker,  and  kne>v  bis  band  writing, 
and  said  signatures  don't  look  to  roe  like 
his  hand  write."  Henry  B.  Nicholas  says 
he  knew  the  handwriting  of  Ambrose 
Swecker  to  some  extent,  and  "it  don't 
look  like  his  handwriting  tome."  A.J. 
Bevrage  says  that  this  signature  does  not 
look  like  a  signature  of  Ambrose  Swecker 
that  he  held.  John  W.  Arbogast,  former 
sheriff,  had  known  Ambrose  Swecker  all 
bis  life.  Said  Ambrose  was  surety  on  bis 
official  bond.  Saw  bim  write  his  name 
thereto.  Has  examined  that  signature 
with  the  signature  to  the  release.  There 
seemed  to  he  some  resemblance,  yet  there 
was  a  considerable  ilifference  in  the  signa- 
tures in  his  opinion.  Ambrose  Swecker's 
administrator  denied  thegenuineness  of  the 
so-called  release  under  oath ;  and,  with 
the  burden  upon  appellant  to  prove  Its 
genuineness,  he  has  signally  failed  to  prove 
the  signature  to  be  the  signature  of  Am- 
brose Swecker;  Willie  the  administrator, 
by  a  large  preponderance  of  witnesses, 
both  in  number  and  in  their  opportunities 
for  knowing,  has  proved  that  it  is  not  the 
signature  of  Ambrose  Swecker;  and  when 
we  consider  the  manner  in  which  David 
W.  Swecker  has  dealt  with  the  paper,  and 
his  declarations  and  admissions  in  regard 
to  his  Indebtedness  to  his  brother,  and 
the  fact  that  this  release  passes  on  its  face 
a  gift  of  f  2,0U0  from  a  poor  man,  the  con- 
clusion against  its  goniiineness  is  irresist- 
ible. See  Harnsberger  v.  Cochran,  82  Va. 
727, 1  S.  E.  Rep.  120.  The  master  commis- 
sioner, who  made  bis  Qnding  on  the  facts 
proved  in  the  case,  and  who  confronted  all 
these  witnesses,  and  judged  of  their  re- 
spective and  relative  characters  and  iotel- 
llgence,  decides  with  great  emphasis  and 
positlveness  against  the  Kenuinenessot  the 
release,  and  charges  the  appellant  with 
the  debt.  We  tbink  that,  upon  tlie  case 
made  in  the  circuit  court  of  Highland 
county.  It  could  not  have  properly  reached 
any  other  conclusion  than  the  decree  com- 
plained of.  There  are  other  points  made 
in  the  argument  in  this  conrt.but,  as  they 
do  not  go  to  the  merits  of  the  case,  and 
they  are  presented  for  the  first  time  in  this 
court,  and  were  not  taken  in  the  court  be- 
low, we  do  not  deem  it  necessary  to  con- 
sider them  ;  and  the  Judgment  of  thiscoDrt 
is  to  affirm  the  decree  appealed  from. 

(Se  Oit.  TIT) 

Sanders  t.  Statb. 
{Supreme  Court  qf  Oeort/ta.     Feb.  SS,  18W.) 

LUUSNT  AFTEK  TBDBT^— ImiOTlfBKT  —  EviBBNOB. 

1.  An  indictment  for  larceny  after  trost- 
charKing  the  defendant  simply  bv  name,  but  not 
alleging  he  was  a  i>ailee  of  any  kind.  wiUi  tcmti- 
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nlently  concerting  to  his  own  nse  or  otherwise 
disposing  of  15  bead  of  beef  cattle,  worth  C30  per 
howl,  which  had  been  intrusted  bo  him,  but  not 
statiiig  for  what  purpose,  cannot,  on  special  de- 
murrer thereto,  be  upheld  under  section  4432  of 
the  Code,  because  it  fails  to  state  in  what  charac- 
ter or  capacity  the  defendant  was  so  intrusted; 
nor  nnder  section  4424,  because  it  does  not  allege 
the  object  of  the  bailment. 

S.  An  indictment  under  either  of  the  above 
sections,  charging  the  disposition  of  the  property 
in  the  alternative,  is  not  gooa  when  this  OD]eo- 
tion  is  raised  by  special  demurrer. 

8.  In  sach  an  indictment  the  description  of 
the  inroperty  as  set  forth  in  the  first  head-note  is 
sufficient. 

4.  When  evidence  was  admitted  without  ob- 
jection, and  there  was  no  motion  to  rule  it  out, 
this  court  cannot  consider  whether  such  evidence 
was  legal  and  relevant  or  not,  the  point  not  being 
properly  made. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Bibb  county ; 
Miller,  Judge. 

M.  O.  Bayne  and  R.  W.  Patterson,  for 
plaintiff  in  error.  W.  B.  Feltou,  Sol.  Gen., 
for  the  State. 

LcMPKiN,  J,  1.  Th€f  Indictment  charged 
Sanders  with  larceny  after  trust,  alleging 
that  he  did,  "having  been  Intrnsted  by  G. 
W.  Bird  with  15  head  of  beet  cattle  worth 
$20  per  head,  fraudulently  convert  the 
same  to  his  own  use,  or  otherwise  dispose 
of  the  same,  without  the  consent  of  said 
Bird,  and  to  the  Injury  of  said  Bird  In  said 
amount,  and  without  paying  to  said  Bird 
on  demand  the  full  value  or  market  price 
ttiereof,  which  demand  was  made."  The 
defendant  demurred  specially  to  the  In- 
dictment onseveral  grounds, Including  the 
following:  (1)  That  the  indictment  did 
not  set  out  the  purpose  for  which  the  cat- 
tle were  delegated  in  trust;  (2)  that  it  did 
not  specifically  describe  the  property;  (3) 
that  It  did  not  show  how  the  property 
was  disposed  of,  but  charged  the  same  to 
have  lieen  "otherwise  disposed  of."  To 
sustain  this  Indictment  It  must  conform  to 
the  requirements  of  either  section  4422  or 
section  4424  of  the  Code.  The  former  of 
these  sections  relates  to  factors,  commis- 
sion merchants,  warehouse  keepers,  wharf- 
ingers, wagoners,  stage  drivers,  common 
carriers,  or  "  any  other  bailees.  "We  take 
it  that  this  section  means  the  same  as  If  It 
bad  read  any  other  "like"  bailee;  that  Is, 
It  was  Intended  to  apply  to  all  bailees, 
who,  from  the  very  nature  of  their  busi- 
ness, invite  the  confidence  of  the  public, 
and  the  intrusting  to  them  of  personal 
property,  to  be  dealt  with  In  the  course  of 
such  business.  In  each  Instance  the  par- 
ticular character  of  the  business  would,  of 
Itself,  Indicate  the  purpose  for  which  the 
bailment  was  made;  and  hence  this  sec- 
tion does  not  specifically  require  the  pur- 
pose of  the  bailment  to  be  stated.  It  is 
true,  the  section  does  use  the  words  "or 
any  other  bailees,"  but  these  words  follow 
Immediately  an  enumeration  of  several 
particular  kinds  of  bailees,  and  should  be 
construed  to  mean  other  bailees  of  like 
character, — bailees  ^usdem  generis.  In 
Sutherland  on  Statutory  Construction, 
§  268,  it  is  said :  "When  there  are  general 
words  folio  wing  particular  and  specific 
words,  the  former  mast  be  confined  to 
things  of  the  same  kind;"  and  a  case  is 


cited  where  an  act  Imposing  a  penalty  for 
hauling  any  timber,  stone,  or  other  thing 
except  on  wheeled  carriages  was  held  not  to 
extend  to  straw,  but  confined  to  weighty 
things  likely  to  cause  injury  to  roads. 
Board  v.  Evans,  8  Best  &  S.  4(M).  In  the 
next  section  another  case  Is  referred  to, 
wherein  an  act  authorizing  landlords  to 
distrain  ior  rent  "all  sorts  of  corn  and 
grass,  hops,  roots,  fruits,  pulse,  or  other 
product  whatsoever  which  shall  be  grow- 
ing on  any  part  of  the  estates  demised" 
was  held  not  to  Include  trees,  shrubs,  and 
plants  growing  In  anursery  garden.  Clark 
V.  Gaskarth,  8  Taunt.  431.  Again,  in  sec- 
tion 270,  the  author  says :  "  When  a  specific 
enumeration  concludes  with  a  general 
term  it  is  held  to  be  limited  to  things  of  the 
same  kind.  It  Is  restricted  to  the  same 
genus  as  the  things  enumerated;"  and 
cites  Countess  of  Rothes  v.CommlHsloners, 
L.  R.  7  App.  Cas.  706,  and  Fen  wick  v. 
Scbmalz,  L.  R.  8  C.  P.  316.  lu  the  same 
section  we  find  these  words:  "It  was 
enacted  that  'no  tradesman,  artificer, 
workman,  laborer,  or  other  person  what- 
soever shall  do  or  exercise  any  labor,  bus- 
iness, or  work  of  their  ordinary  callings 
upon  the  Lord's  day.'  This  was  held  not 
to  Include  a  farmer,  or  drivers  of  stage 
coaches,  or  attorneys;"  and  numerous 
cases  are  cited.  These  Illustrations  might 
be  multiplied  Indefinitely,  but  it  Is  hardly 
necessary.  The  principle  contended  for  Is 
stated  In  slightly  different  words  In  Endl. 
Interp.  St.  §  405, as  follows:  "But  the  gen- 
eral word  which  follows  particular  and 
specific  words  of  the  same  nature  as  itself 
takes  Its  mpaning  from  them,  and  Is  pre 
sumed  to  be  restricted  to  the  same  genus 
as  those  words:  or,  in  other  words,  as 
comprehending  only  things  of  the  same 
kind  as  those  designated  by  them,  unless, 
of  course,  there  be  something  to  show 
that  a  wider  sense  was  Intended."  It 
would  therefore  seem  clear  that  the  words 
"or  any  other  bailee, "iu  section  4422, must 
be  so  restricted  as  to  Include  only  bailees 
of  like  kind  as  those  specifically  enumerat- 
ed, such  as  might  be  termed  "professional" 
bailees,  or  bailees  engaged  In  some  sort  of 
business  which  requires  the  custody,  hand- 
ling, or  transportation  of  the  property  of 
others.  Now,  as  the  defendant  below  in 
this  case  was  neither  designated  as  a 
bailee  of  any  such  kind,  nor  so  described 
as  that  It  could  be.  reasonably  inferred 
from  the  words  used  he  was  Intended  to 
be  so  designated,  this  Indictment  cannot 
be  supported  under  that  section. 

It  will  now  be  inquired  if  the  Indictment 
is  good  under  section  4424.  That  section 
is  certainly  broad  enough  to  include  all 
persons,  if  the  charge  Is  properly  set  forth, 
because  It  enacts  that  "if  any  person,  who 
has  been  Intrusted,"  etc.;  but  it  also  un- 
mistakably requires  that  the  purpose  of 
the  trust  shall  be  declared,  because  as  to 
each  of  the  numerous  classes  or  kinds  of 
property  mentioned  in  the  section  it  spec- 
ifies a  particular  object  for  which  tnesame 
shall  be  Intrusted,  and  makes  the  viola- 
tion of  that  particular  tru««t  a  crime.  This 
question  has  been  definitely  settled  by  this 
court  in  the  case  of  Carter  v.  State,  K5  Ga. 
326.  Referring  to  this  very  section.  Judge 
Tkippe,  on  page  328,  says:  "It  Is  as  much 
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necessary  tbat  the  character  of  the  bail- 
ment, tbe  purpose  tor  which  the  thine  is 
intrusted,  shall  be  set  forth  in  tbe  indict- 
ment, as  it  is  proper  to  describe  the  thing 
or  article  itself. "  The  decision  of  our  own 
court,  above  cited,  is  borne  out  fully  by  a 
very  recent  Kansas  case, — that  of  State 
T.  Griffith,  reported  in  26  Pac.  Rep.  616. 
That  was  an  information  for  embezzle- 
ment,the  gist  of  which  offense  is,  of  course, 
very  similar  to  tbat  of  our  statutory  of- 
fense of  larceny  after  trust.  Thehead-note 
is  as  follows:  "An  information  under  sec- 
tion 90  of  the  crimes  act  against  a  bailee 
must  set  forth  the  character  of  the  bail- 
ment, and  the  purpose  for  which  the  de-. 
tendant  was  Intrusted  with  the  property. 
A  charge  that  the  defendant  embezzled 
certain  property  of  another,  which  had 
been,  prior  thereto,  delivered  to  defendant 
as  bailee,  without  alleging  from  whom  the 
property  was  received,  or  the  purpose  for 
which  it  was  delivered  to  him.  will  be  held 
fatally  defective  on  a  motion' to  quash." 
Johnston,  J.,  delivering  tbe  opinion,  says, 
in  substance,  that  nothing  was  stated  in 
the  information  indicating  the  special 
purpose  for  which  the  property  was  placed 
in  the  defendant's  bands,  or  the  conditions 
npon  which  he  was  expected  to  hold,  dis- 
pose of,  or  return  it,  and  that  the  "in- 
formation should  contain  the  essential 
facts  to  be  proved,  and  whatever  is  nec- 
essary to  pat  the  defendant  on  notice  of 
tbat  with  which  he  is  charged,  and  of 
which  he  is  to  be  convicted."  As  the  in- 
dictment against  Sanders  does  not  set 
forth  the  character  of  the  bailment  to  him, 
or  allege  any  purpose  for  which  the  cattle 
were  delivered  to  him,  and  this  point  was 
distinctly  made  by  the  demurrer,  the  in- 
dictment was  not  sufficient  to  bring  the 
case  under  this  section;  and,  having 
shown  it  was  not  good  under  tbe  other 
section,  it  follows  that  it  should  have  been 
quashed. 

2.  The  indictment  charged  that  tbe  de- 
fendant did  fraudulently  convert  the  prop- 
erty to  his  own  use.  "or  otherwise  dis- 
pose of  the  same."  We  thinic  this  was  bad 
pleading.  If  the  charge  intended  to  be 
made  against  the  defendant  was  that  lie 
fraudulently  converted  the  property  to  his 
own  use,  the  Indictment  might  have 
stopped,  as  to  that  allegation,  without 
adding  the  words  above  quoted,  and 
would,  doubtless,  have  been  sufficient  for 
tbat  purpose.  If  it  was  Intended  to  charge 
him  with  making  some  other  felonious  and 
unlawful  disposition  of  the  proi>erty,  what 
that  disposition  was  should  have  been 
stated;  and,  even  if  this  had  been  done, 
the  two  things  ought  not  to  have  been 
connected  by  the  disjunctive  "or,"  because 
this  leaves  the  defendant  uncertain  of 
what  particular  form  of  larceny  after  trust 
he  is  accused.  It  Is  no  reply  to  this  to  say 
the  Indictment  follows  the  words  of  the 
statute.  The  statute,  in  this  section,  so 
far  as  relates  to  the  disposition  of  the 
property,  makes  at  least  two  kinds  of 
larceny  after  trust. — one  by  fraudulently 
converting  the  thing  intrusted  to  defend- 
ant's own  use,  and  another  by  making 
some  other  disposition  of  It  dlRereut  from 
that  for  which  it  was  delivered  to  him. 
Tbe  defendant,  when  he  demands  it,  as  by 


demurrer,  is  entitled  to  know  tor  what  he 
must  answer.  The  pleader  may.  If  be 
chooses,  charge  him  with  committing  the 
offense  in  more  than  oneway,  by  using  the 
copulative  conjunction,  and  setting  out 
tbe  facts  with  sufficient  fullnees;  but  be 
may  not  allege  that  defendant  committed 
the  crime  in  one  of  two  ways.  Tbat  would 
not  affirmatively  charge  he  committed  it 
In  either  way.  The  case  of  Johnson  v. 
State,  8  Oa. 453,  does  not  conflict  with  this 
view,  because  in  that  case  neither  the  mo- 
tion to  acquit  nor  to  quash  tbe  indictment 
was  made  on  the  ground  that  the  charge 
was  in  the  alternative,  but  rather  because 
no  "specific  sum  of  money  or  specific  arti- 
cle was  alleged  or  proven  to  have  been 
won  or  lost;"  hence  tbe  preclsepoint  now 
being  considered  was  not  raised  at  all  in 
that  case,  nor  was  there  any  special  de- 
murrer to  the  indictment,  as  In  the  case  at 
bar.  The  following  is  the  doctrine  laid 
down  in  Whart.  Crim.  PI.  §  181 :  "The  cer- 
tainty required  in  an  indictment  preclndes 
the  adoption  of  an  alternative  statement. 
Thus,  if  the  indictment  charge  the  defend- 
ant with  one  or  other  of  two  oHeoses  In 
the  disjunctive,  as  that  be  murdered  or 
caused  to  be  murdered,  •  •  •  sold 
spirituous  or  intoxicating  liquors,  etc  ,  it 
is  bad  for  uncertainty."  See,  also,  sec- 
tion 162,  which  reads  as  follows:  "  Wbere 
a  statute  disjunctively  enumerates  offenses, 
or  the  intent  necessary  to  constitute  socb 
offenses,  the  indictment  cannot  charge 
them  disjunctively.  Thus,  where  a  stat- 
ute against  unlawful  shooting  affixes  a 
penalty  when  the  act  Is  done  with  intent 
to  malm,  disfigure,  disable,  or  kill,  (In  tbe 
disjunctive,)  the  disjunctive  statement  of 
intent  is  bad.  Under  statutes,  also,  de- 
scribing the  several  phases  of  forgery  dis- 
junctively, it  Is  held  fatal  to  say  that  the 
defendant  forged,  or  caused  to  be  forged, 
an  Instrument,  or  that  be  carried  and  con- 
veyed, or  caused  to  be  carried  and  con- 
veyed, two  persons  having  tbe  small-pox, 
so  as  to  burden  a  certain  parish.  It  is 
therefore  error  to  state  the  successive 
gra  latlons  of  statutory  offenses  disjunc- 
tively; and  to  state  them  conjunctively, 
when  they  are  not  repugnant,  is  allow, 
able. "  Numeroueauthorities  are  cited  un- 
der this  section. 

8.  The  description  of  the  property,  as 
set  forth  in  the  first  head-note,  watt  suffi- 
cient In  a  case  of  this  kind.  If  the  indict- 
ment bad  been  for  simple  larceny  it  would 
not  have  been  so,  because  it  would  not 
have  met  the  requirements  of  section  439S 
of  the  Code;  but,  as  our  statutes  against 
larceny  after  trust  do  not  prescribe  what 
kind  of  description  shall  be  made  of  tbe 
property,  we  may  resort  to  general  prin- 
ciples and  otherautborltles  in  determining 
what  win  suffice.  In  2  Rish.  Crim.  Proc.  § 
700,  numerous  Illustrations  are  given  of 
descriptions  of  stolen  property  in  indict- 
ments which  were  held  sufficient.  These 
descriptions  are  not,  in  many  Instances, 
fuller  than  that  in  this  case  against  San- 
ders. It  was  held  in  Short  v.  State,  86 
Tex.  644,  that  "one  beet  steer,  of  the  value 
of  fourteen  dollars,  the  property  of,"  etc.. 
was  good.  In  section  702  of  Mr.  Bishop's 
work  just  referred  to  he  gives  the  rule  for 
determining  the  sufficiency  of  a  descrip- 
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tion  o{  the  stolpn  things  in  larceny.  The 
lungiia^e  this  distinguished  author  nses  is 
BO  apt  I  quote  the  entire  section :  "The  ob- 
ject to  be  gained  by  the  description  of  the 
stolen  things,  namely,  to  individualize  the 
transaction,  will  indicate  how  definite  it 
should  be.  Tbe  court  should  be  able  to 
see  from  it  that  the  things  are,  iu  law,  the 
Hubjeuts  ot  larceny,  else  the  indictment 
will  not,aa  it  ought,  disclose  a  prima  facie 
case.  It  has  been  said,  IH^ewise,  that  the 
JU17  should  be  able  to  see  from  tbe  de- 
scription that  the  articles  proved  at  the 
trial  are  the  same  which  the  indictment 
mentions.  Bnt  this  rule  would  be  too 
strict  lor  practical  upe.and  the  cases  show 
that  it  Is  not  observed;  though, of  coursn, 
variance  in  the  description  would  be  ill. 
The  rules  are,  therefore,  that  the  descrip- 
tion should  be  such  as,  in  connection  with 
the  indictment,  will  affirmatively  declare 
the  defendant  to  be  guilty,  will  reasonably 
inform  him  of  tbe  particular  instance 
meant,  and  put  htm  in  a  position  to  make 
the  needful  preparations  to  meet  the 
charge  at  the  trial. "  If  the  charge  was 
simple  larceny  ot  the  cattle  it  would  be 
necessary  to  describe  the  animals  morn 
particularly  than  In  the  Indictment  now 
bpfore  us,  because  our  statute  so  provides, 
doubtless  In  order  that  tbe  defendant 
might  be  fairly  pot  on  notice  of  wliat  cat- 
tle he  was  accused  of  stealing;  but  when 
the  charge  is  that  he  was  Intrusted  by  tbe 
prosecutor  with  a  certain  number  of  beef 
cattle,  and  fraudulently  converted  them 
to  his  own  use,  he  is  put  on  notice  of  a 
particular  transaction  between  himself 
and  tbe  prosecutor,  and  will  easily  ap- 
prehend it  is  this  transaction  to  which  the 
Indictment  refers.  In  other  words,  the  de- 
scription in  the  indictment,  in  connection 
with  the  other  Bllegatioiis  thereof,  will 
make  it  affirmatively  appear  to  the  de- 
fendant what  particularinstance  Is  meant, 
and  thus  enable  him  to  make  tbe  neces- 
sary preparations  to  meet  tbe  charge  at 
the  trial. 

4.  The  motion  for  a  new  trial  complains 
that  certain  evidence  was  admitted,  but 
does  not  state  that  any  objection  was 
made  thereto,  or  any  motion  to  rule  it 
out.  It  does  not  appear,  therefore,  that 
the  court  made  any  ruling  at  all  on  this 
question,  and  this  court,  so  far  as  this 
point  is  concerned,  has  nothing  before  it 
upon  which  to  role.  On  this  point  noth- 
ing further  need  be  added  than  what  is 
said  In  the  foortb  bead-note.  Judgment 
reversed. 


(88  oa.  toy 
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KEW. 

(Supreme  Court  qf  Oeorgia.    Feb.  28,  1891.) 


EjicnoK  or  FASSinonu— DAJu.aa»— PamTi^ 
Ezoiesivx. 
1.  There  was  evidenoe  from  which  the  ]Tiry 
oonld  Infer  that  the  plaintilt  was  wrongfully  ex- 
pelled from  Uie  train,  and  thereby  denied  tbe  en- 
joyment of  his  lethal  rights  as  a  passeDger.  It  is 
no  excuse  for  exp-alsion  that  the  conductor  made 
•  nesltgent  mistake  as  to  the  station  indicated  on 
the  face  of  the  ticket  which  the  plalntifl  bad  ex- 
hibited and  surrendered  to  the  same  conductor. 

(a)  A  passenger  need  not  wait  to  be  forcibly 
elected.  If  before  or  after  tbe  train  reaches  a 
certain  station  lie  is  ordered  by  the  <x>iuluctor  to 


get  off  at  that  station,  the  order  seeming  to  be 
peremptory,  and  the  passenger  so  uiderstandlng 
It,  he  may  yield  to  the  conductor's  authority,  and 
leave  the  train  at  the  station  indicated,  though 
the  conductor  be  not  immediately  present  wlien 
thffa  is  done.  In  snob  case,  if  the  passenger  acts 
contrary  to  his  own  will,  and  in  obedience  to  the 
conductor's  command,  he  is  coerced,  and  is  enti- 
tled to  redress  for  his  expulsion. 

2.  Where  punitive  as  well  as  compensatory 
damages  are  in  question,  the  intention  involved 
in  the  alleged  tort  is  material.  Wheaier  the  con- 
ductor Intended  to  expel  the  plaintift,  or  was 
misunderstood  as  to  his  purpose,  was  relevant 
evidenoe  on  the  claim  for  punitive  damages.  The 
conductor  was  competent  to  t«^fyas  to  what  his 
intention  really  was. 

8.  In  arriving  at  tbe  conductor's  intention, 
the  jury  oould  consider  that  he  remained  silent 
on  hearing  the  plaintift  remark,  after  he  alighted 
from  the  train,  "that  it  was  hard  to  be  put  off 
and  be  compelled  to  pay  one's  fare; " 

4.  The  cause  of  action  being  traceable  to  a 
mistake  of  the  conductor,  and  not  to  his  willful 
or  intentional  violation  of  the  plaintiff's  rights,  a 
verdict  for  t7B0  damages  has  the  appearance  of 
being  excessive,  under  all  the  facts  and  ciroum- 
stances  in  evidenoe. 

6,  6.  A  penon  upon  whom  a  wrong  has  been 
committed  is  unaer  obligation  to  lighten  the  con- 
sequential damages  as  much  as  he  can  by  the  use 
of  ordinary  care  and  diligence.  This  applies,  in 
case  of  an  expelled  passenger,  to  the  time  and 
mode  of  traveling  from  the  place  of  his  expulsion 
to  the  station  at  which  he  was  entitled  to  be  set 
down.  It  applies  also  to  fatigue,  hardship,  and 
injury  to  his  health  involved  in  reaching  there. 
Thoukh  he  could  not  be  compelled  to  pay  fare  to 
avoid  wrongful  expulsion,  after  being  expelled 
he  could  not  recover  damages  for  walking,  and 
its  consequences,  when  he  might  have  reached 
the  station  more  cheaply  and  expeditiously,  and 
with  less  injury  to  his  health,  by  riding  on  tbe 
same- or  a  subsequent  train,  or  by  securing  other 
conveyance;  nor,  as  a  general  rule,  could  be  re- 
cover for  inconvenience,  hardship,  or  injury  to 
health  originating  after  reaching  the  station  to 
which  he  was  enUtled  to  be  carried,  or  needless- 
ly caused  by  walking  and  exposure  before  reach- 
ing there. 

7,  8.  Compensation  for  wounded  feelings,  as 
well  as  punitive  damages,  should  be  adjustaa  to 
all  the  circumstances  of  the  actual  case. 

(.SyUatnu  by  the  Court.) 

Error    from    superior  coort,   Rockdale 
county ;  Boynton,  Jodge. 

J.  H.  Cnmming  and  A.  C.  UeCalla,  tor 
plaintiff  in  error.  H.  T.  Lewis  and  Geo. 
w.  Gleaton,  lor  defendant  in  error. 

Bt.ecki.et,  C.  J.  The  learned  counsel  tor 
the  railroad  company  argued  only  four  ot 
the  grounds  of  the  motion  for  a  new  trial. 
To  these  our  opinion  will  be  confined. 

1.  That  tbe  evidence,  construing  it,  as 
we  are  bound  to  do,  most  favorably  tor 
the  prevailing  party,  warranted  a  verdict 
tor  some  amount  against  the  company ,we 
have  no  doubt.  Tbe  tickets  surrendered 
to  the  conductor  by  the  plnlntlfl  and  his 
brother  were  from  Atlanta  to  Social  Cir- 
cle; and  that  tbe  conductor  could  and 
would  have  known  this,  had  he  exercised 
due  care  in  the  transaction  ot  his  business, 
admits  of  no  question.  If  by  reason  ot 
his  own  negligent  mistake  he  expelled  tbe 
plaintiff  at  Conyers,  an  intermediate  sta- 
tion, when  the  plalntifl  was  rightfully  on 
the  train  and  entitled  to  be  carried  to  his 
destination  at  Social  Circle,  the  expulsion 
was  wrongful,  and  a  breach, ot  the  legal 
duty  of  tbe  company  as  a  common  car- 
rier.   A  passenger  who  has  paid  tor  and 
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supplied  himself  with  a  ticltet  in  all  re- 
spectii  valid  and  regular,  boarded  the 
proper  train,  conduct«d  himself  thereon  in 
a  proper  manner,  and  Kurrendered  the 
ticltet  to  the  company  at  its  own  request, 
cannot  be  required  either  to  produce  the 
tirltet  when  Hgain  called  upon  for  it,  nor 
to  pay  fare  as  a  condition  of  remaining 
upon  the  train,  and  being  carried  to  the 
point  indicated  upon  the  ticlcet  as  the 
terminus  of  bis  route.  He  has  no  further 
concern  with  the  ticlcct,  and  can  lose  none 
of  bis  rights  by  any  mistake  made  by  the 
conductor  in  reading  it,  construing  it, 
mingling  it  with  other  tickets,  or  dispos- 
ing of  it  otherwise. 

(m)  Although  the  conductor  neither 
used  physical  force  to  expel  the  plaintiff 
from  the  train,  nor  was  immediately  pres- 
ent when  the  plaintiff  left  the  train  at 
Ciinycrs,  yet  it  was  in  fact  an  expulsion  if 
the  plaintiff  alighted  against  his  own  will, 
and  as  an  act  of  obedience  to  the  conduct- 
or's prerions  command.  Nor  does  it  mat- 
ter whether  the  command  was  given 
shortly  before  the  train  arrived  at  Con- 
yers.  or  after  its  arrival,  provided  it  was 
ht  seemed  to  be  peremptory,  and  the 
plaintiff  BO  understood  and  treated  it. 
There  was  evidence  from  which  the  Jury 
could  infer  that  the  command  appeared 
peremptory,  and  that  the  plaintiff  yielded 
to  it  In  good  faith.  While  a  passenger 
cannot  avail  himself  of  a  formal  order  of 
the  conductor,  not  meant  to  be  absolute 
and  final,  as  a  pretext  for  leaving  the  train 
and  grounding  an  action  againtit  thecnm- 
pany  fpr  expulsion,  yet,  where  the  circum- 
stances fairly  warrant  him  in  believing 
that  the  conductor  means  what  he  says, 
and  he  really  does  believe  it,  he  need  not 
wait  for  the  employment  of  actual  force 
against  him,  but  may  submit  to  the  moral 
coercion  of  the  conductor's  authority,  and 
may  abandon  the  train  as  an  expelled  pas- 
Bpnger.  If  conductors  do  not  mean  that 
passengers  shall  withdraw  themselves 
from  trains,  thfy  should  not  issue  their 
commands  prematurely.  All  passenger 
conductors  are  by  statute  Invested  with 
the  powers  of  police  officers  while  on  duty 
upon  their  trains.  Code,  §  4586a.  A  pas- 
senger, whether  right  or  wrong  inanycon- 
tentlon  or  misunderstanding  with  a  con- 
ductor, is  under  no  duty,  legal  or  moral, 
to  stand  out  until  the  conductor  appeals 
to  force  for  theexecutlonof  his  commands. 
If  the  passenger  obeys  and  thereby  does 
an  act  to  which  his  own  will  does  not  con- 
sent, he  is  coerced.  Railroad  Co.  v.  Homer, 
13  Ua.  2nl.  So  far  from  being  under  a 
duty  to  resist,  he  would  generally  put 
himself  in  the  wrong  by  offering  resist- 
ance. For  the  sake  of  peace  and  good  or- 
der, be  ought  to  submit. 

2.  Section  3066  ol  the  Code  reads  thus: 
"In  every  tort  there  may  be  aggravating 
circumstances,  either  in  the  act  or  the  in- 
tention, and  in  that  event  the  jury  may 
give  additional  damages,  either  to  deter 
the  wrong-doer  from  repeating  the  tres- 
pass, or  as  compensation  for  the  wounded 
feelings  of  the  plaintiff."  This  section 
was  applicable  to  the  case  as  made  by  the 
evidence  of  the  plaintiff  below,  and  was 
pn>perly  given  In  charge  to  the  Jury. 
Railroad  Co.  v.  Homer.  78  6a.  252;  Rail- 


road Co.  V.  Olds,  77  Qa.  674.  For  this  rea- 
son the  Intention  of  the  conductorwas  for 
investigation  and  determination  by  the 
Jury  as  an  element  affecting  punitive  dam- 
ages. Railroad  Co.  v.  Homer,  supra.  It 
the  purpose  of  the  conductor  was  misun- 
derstood, and  he  really  had  no  Intention 
of  expelling  tb|e  plaintiff  from  the  train, 
although  be  had  used  language  calculated 
to  produce  that  impression,  there  was  no 
aggravatingclrcnmstance  taking  Its  char- 
acter from  intention,  and  therefore  no  ag- 
gravating circumstance  at  ail,  nniens 
found  in  the  act  itself,  considered  apart 
from  intention,  and  viewed  in  the  light  of 
the  time,  place,  and  manner  of  its  commis- 
sion. From  the  general  tenor  of  the  con- 
ductor's evidence,  it  is  highly  probable  he 
would  have  testified,  had  he  been  allowed 
to  do  so,  that  he  had  no  intention  to  ex- 
pel the  plaintiff  at  Conyers.  We  think  the 
court  erred  In  refusing  to  allow  counsel 
for  the  company  to  ask  the  conductor 
"whether  or  not  It  was  his  purpose  to 
eject  plaintiff  from  the  train."  As  bear- 
ing upon  the  question  of  punitive  dam- 
ages, this  was  a  legitimate  inquiry;  nnd 
there  can  be  no  doubt  that  the  conductor 
was  a  competent  witness  to  prove  what 
his  intention  really  was.  There  were  di- 
vers circumstances  in  evidence  tending  to 
show  that  he  intended  expulsion.  His  an- 
swer on  oath  that  he  did  not  would  have 
been  direct  evidence  to  the  contrary  of 
what  the  circumstances,  as  indirect  evi- 
dence, tended  to  establish,  in  deciding 
upon  the  question  of  intention,  the  jury 
should  have  bad  before  them  both  the  di- 
rect evidence,  excluded,  and  the  Indirect, 
which  was  admitted.  Thecompanycould 
not  escape  being  affected  by  the  conduct- 
or's intention,  and,  this  being  so.itsbould 
have  been  allowed  to  show  what  that  in- 
tention was.  If  the  plaintiff  had  after- 
wards waived  nny  claim  forpnnltivedam- 
ages,  this  error  of  the  court  would  have 
been  Immaterial;  but  as  there  was  no 
such  waiver,  and  as  the  amount  of  dam- 
ages awarded  by  the  jury  was  very  large 
for  such  a  case,  we  think  the  company  is 
entitled  to  a  new  trial  on  this  ground. 

8.  There  was  no  error  in  charging  the 
Jury  as  set  out  In  the  thirteenth  ground  of 
the  motion  for  a  new  trial,  that,  in  deter- 
mining whether  theconductorlntended  to 
eject  the  plaintiff,  the  jury  could  take  into 
consideration  the  remark  made  by  the 
plaintiff  after  he  alighted  front  the  train, 
but  In  the  presence  and  hearing  of  thecon- 
ductor,  "that  it  was  hard  to  be  put  off 
and  be  comjjelled  to  pay  one's  fare."  and 
the  failure  of  the  conductor  to  make  any 
reply  to  It.  The  conductor  admitted  In 
his  evidence  that  he  beard  the  observation, 
and  made  no  reply.  He  does  not  explain 
why  he  made  none.  If  he  had  been  mis- 
understood, be  could  easily  have  said  so 
to  the  plaintiff  in  answer  to  the  remark 
above  quoted,  and  the  Jury  might  think  it 
a  legitimate  inference  from  his  silence  that 
he  was  not  misunderstood.  Trne,  the 
whole  scene  bears  a  ditferentconstructlon, 
but  what  it  really  meant  wasfor  the  jury, 
and  the  court  merely  submitted  it  for  their 
consideration.  This  was  correct.  But 
that  it  was  correct  makes  it  more  clear 
that  the  court  erred,  as  we  have  ruled  an 
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~  der  the  precedlos  bead.  In  not  allowing 
the  conductor  to  testify  with  reference  to 
hi«  Intention ;  for  if  bis  silence  at  the  time 
of  tbe  transaction  would  throw  llRbt  np- 
on  it,  why  would  not  his  direct  statement 
nnder  oath  at  tbe  trial  be  receivable  to 
show  what  it  really  was?  The  charge,  it 
will  be  noticed,  relates  to  actual  Intention, 
— tbe  kind  of  intention  which  might  ag- 
gravate the  tort,  and  serve  as  a  basis  for 
punitive  damages.  To  allow  compensa- 
tory damages.  It  would  not  be  necessary  lor 
the  jury  to  Und  actual  intention;  It  would 
be  enough  for  them  to  find  apparent  in- 
tention,—that  is, such  manifRstation  of  in- 
tention by  the  conductor  as  would  justify 
the  plnlntlff  In  believing  that  be  had  made 
up  his  mind  to  expel  the  plaintlH,  although 
lie  had  no  such  purpose  and  was  in  fact 
misunderstood. 

4.  As  a  new  trial  is  to  be  had,  it  Is  not 
abHolutely  necessary  for  us  to  decide 
wliether  the  damages,  assessed  at  S750, 
were»*xce8siveornot.  We  are  strongly  in- 
clined to  the  opinion  that  tbe  amount  is 
out  of  reasonable  and  conscientious  pro- 
portion with  the  magnitude  of  the  injury. 
Numerous  Instances  tending  to  illustrate 
the  question  of  excessive  damages  by  act- 
ual cases  are  collated  in  SAuier.  &  £ng. 
Enc.  Law,  p.  55  et  seq.,  but  at  last  each 
case  must  be  ruled  chiefly  on  its  own  facts 
and  special  circumstances.  In  the  present 
case  there  Is  no  Indication  in  the  evidence, 
taking  it  all  together,  that  there  was  any 
willful  or  intentional  violation  of  the 
plaintiff's  rights  on  the  part  of  tbe  con- 
ductor. No  doubt  he  was  In  error,  and 
that  he  fell  Into  error  on  acfount  of  his 
own  negligence.  It  was  bis  duty  to  know 
that  the  tickets  which  he  took  up  from 
the  plaintiff  and  his  brother  were  for  So- 
cial Circle,  and  his  failure  to  know  It  and 
have  the  means  of  verification  afterwards 
is  without  any  reasonable  excuse  that  we 
can  discover  in  the  record.  Between  the 
conductor  and  these  two  passengers  there 
were  probably  three  misunderstandings. 
He  thougiit  either  that  they  got  on  the 
train  at  Stone  Mountain,  or  with  tickets 
for  that  point,  and  no  further;  they  knew 
that  they  got  on  at  Atlanta  with  tickets 
for  Social  Circle.  He  thought  they  claimed 
to  have  iiad  and  surrendered  tickets  for 
Greensboro;  they  were  sure  they  did  not 
tell  him  they  had  tickets  for  that  station. 
He  thought  he  bud  not  ordered  tbem  in  a 
final  and  peremptory  way  to  leave  the 
train  at  Conyers;  they  construed  bis  lan- 
guage as  requiring  them  to  do  so.  With- 
out Imputing  perjury  to  any  witness,  tlie 
fact  that  two,  If  not  all  tbrec,  of  these  min. 
nnderstandings  existed  can  be  arrived  at 
with  a  fair  degree  of  certainty.  Throwing 
all  the  blame  on  the  conductor,  and  al- 
lowing the  jury  the  fullest  scope  in  tbe  ex- 
ercise of  their  discretion  which  tbe  law 
recognizes,  what  are  the  elements  of  dam- 
age? They  are — First,  compensation  for 
pecnnlary  loss,  for  necessary  inconvenience 
and  physical  hardship,  and  tor  proximate 
Injary  to  health;  second,  compensation 
for  wounded  feelings;  third,  panitlve  dam- 
ages. 

6.  The  direct  pecuniary  loss  was  thecost 
of  going  to  Social  Circle  from  Conyers  by 
I  he  first  available  and  appropriate  con- 


veyance, together  with  tbe  expense  and 
loss  of  time  incident  to  waiting  for  and 
procuring  such  conveyance.  A  person  up- 
on whom  a  wrong  has  been  committed  is 
under  obligation  to  lighten  the  damages 
as  much  as  he  can  by  the  use  of  ordinary 
care  and  diligence.  To  the  extent  in 
which  bis  damages  are  Increased  by  bis 
failure  to  observe  such  care  and  diligence 
they  are  tbe  result  of  his  own  negligence. 
Field,  Dam.  §  126et8eq. ;  ISedg.  Dam.  lG4et 
seq.;  Weeks,  D.  A.  In].  §  121 ;  1  Snth.  Dam. 
148.  In  such  a  case  as  this,  where  the  only 
fault  or  mistake  involved  In  the  cause  of 
expulsion  was  on  the  part  of  the  conduct- 
or, it  was  not  the  duty  of  the  passenger 
to  pay  fare  to  prevent  expulsion.  He  was 
under  no  obligation,  legal  or  moral, 'to 
purchase  exemption  from  a  threatened  or 
Impending  tort,  but  could  stand  upon  liis 
legal  rights,  or  waive  them,  according  to 
bis  election.  He  could  not  be  made  a  tres- 
passer where  he  had  a  legal  right  to  be 
and  remain,  unless  he  waived  that  right, 
and  he  could  not  beforced  by  the  conduct- 
or or  any  other  human  power  to  waive 
it.  He  had  purchased  it  with  his  money, 
It  was  a  vested  right,  and  not  even  the 
legislative  power  of  the  state  could  de- 
prive him  of  It,  or  force  ttm  to  yield  It 
against  bis  will ;  and  to  expel  blm  from 
tbe  train  when  he  was  not  a  trespasser, 
nor  otherwise  at  fault,  was  to  commit 
upon  him  a  tortious  Injury.  To  eject  as 
a  trespasser  one  who  Is  not  an  intruder  is 
not  to  make  him  a  trespasser,  but  to  be- 
come one  yourself.  Bisb.  Non-Cont.  Law, 
1096.  But  as  soon  as  tbe  act  of'  expulsion 
was  completed,  the  plaintiff  became  sub- 
ject to  the  rule  of  diligence  to  which  we 
have  Just  referred.  The  expulsion  was 
not  at  night,  but  In  tbe  afternoon.  It  af- 
firmatively appears  that  he  bad  money 
enough  to  procure  transportation  by  the 
same  train  from  Conyers  to  Social  Cir- 
cle, tbe  distance  being  21  miles.  Perhaps 
he  might  be  excused  for  not  taking 
passage  on  that  train,  but,  after  spending 
tbe  night  at  Covington,  he  still  had 
money  enough,  and  more  than  enough, 
to  pay  his  way  and  that  of  bis  brother  to 
tbe  point  to  which  the  company  ought  to 
have  carried  them  in  the  first  Instance, 
It  being  only  11  miles.  It  thus  appears 
that  the  plaintiff  wos  not  obliged  to  walk 
in  order  ,to  reach  Social  Circle,  and,  if  he 
did  so  at  a  greater  cost  of  money  and  time 
tlian  he  need  to  have  expended  in  waiting 
for  a  train  and  going  by  railway,  he  was 
not  without  fault.  His  recovery  on  this 
Item  should  be  limited  to  what  It  would 
have  cost  him  In  money  and  time  to  reach 
Social  Circle  from  Conyers  by  the  clioapest 
appropriate  means  which  he  could  have 
used  in  the  exercise  of  ordinary  diligence, 
unless  he  suffered  further  direct  damage 
from  detention  or  delay.  For  his  time 
and  expenses  in  continuing  his  journey  be- 
yond Social  Circle  no  recovery  can  be  had, 
for  the  reason  that  they  are  too  remote. 
After  reaching  the  destination  to  which 
the  company  wus  bound  to  convey  him, 
his  cause  of  action  against  the  company, 
boch  as  to  time  and  money,  was  com- 
plete, and  his  recovery  now  should  be  the 
same  as  if  the  action  had  been  commenced 
at  that  moment.    If  bis  damages  were 
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still  accrains  as  he  traveled  on  down  the 
railroad  upon  foot  one  mile  beyond  iSoclal 
Clrule,  and  continued  to  accrue  through 
the  day's  journey  until  he  arrived  at  Mad- 
ison, and  stlli  continued  after  be  left  the 
railroad  at  Madison  and  went  through 
the  country  to  where  he  lodged  for  the 
night,  and  then  ran  on  till  he  reached  his 
mother's  house  next  day,  we  see  not  what 
would  have  stopped  them  bad  bis  final 
destination  been  New  York  or  Boston,  and 
he  had  gone  there  on  foot  before  ceasins 
to  run  up  the  damages.  Whether  a  com- 
mon carrier  shall  pay  more  or  less  dam- 
ages for  failing  to  carry  a  passenger  to 
a  way  station  on  its  line  cannot  depend, 
as  a  general  rule,  on  what  occurs  to  the 
passenger  after  he  passes  that  station.  If 
the  company  malces  hitn  whole  for  what 
he  has  lost  by  delay  and  otherwise  np  to 
the  time  of  reaching  there,  this  Is  enough. 
Subsequent  losses  are  among  the  contin- 
gencies of  life,  which  each  man  must  bear 
for  himself. 

0.  As  to  inconveniences  and  physical 
hardship,  compensation  tor  these  should 
be  denied  altogether  If  they  were  need- 
lessly Incurred;  and  they  were  needlessly 
Incurred,  In  part  at  least.  It  the  plaintiff 
and  his  brotlier  could  have  reached  Social 
Circle  by  waiting  at  Lonyers  or  Coving- 
ton for  the  next  train,  or  If,  with  the 
means  at  their  command,  they  could  have 
procured  conveyance  and  spared  them- 
selves  the  fatigue  and  exposure  of  proceed- 
ing oo  foot  to  Social  Circle.  Morse  v, 
Duncan,  14  Fed.  Rep.  396;  Railway  v. 
Brisbane,  24  III.  App.  467.  By  walking 
voluntarily  they  eouid  not  entitle  them- 
selves to  recover  of  the  company  more 
than  It  would  have  cost  them  to  ride. 
And  the  same  may  be  said  as  to  the  al- 
leged Injury  to  the  plaintiff's  health.  If 
bis  health  would  not  have  suffered  had  he 
not  walked,  and  if  he  was  not  obliged  to 
walk  In  order  to  reach  Social  Cirrle,  but 
chose  to  do  so  rather  than  spend  bis 
money,  he  can  recover  notliing  for  injury 
to  his  health.  Railway  v.  Blrney.  71  III. 
8UL;  Francis  v.  St.  Louis  Co.,  6  Mo.  App. 
7;  Railway  v.  Brisbane,  supra;  Railroad 
Co.  V.  Fleming,  14  Lea.  154  The  line  of 
distinction  between  these  cases  and  such 
as  Railway  v.  Terry,  62  Tex.  3S0,  and 
Splcer  V,  Railroad  Co.,  149  Mass.  207,  21  N. 
E.  Rep.  363.1s  very  broad.  With  inconven- 
ience, hardship,  or  hurt  to  his  health,  orig- 
inating after  the  plaintiff  left  Social  Circle, 
no  matter  what  method  of  travel  he 
adopted,  the  company  would  have  no 
concern.    Such  remi)te  incidents  of  his  ex- 

f>ui8ion  from  the  train  at  Conyers,  In  vlu- 
ation  of  a  duty  to  convey  him  to  Social 
Circle,  but  no  further,  would  be  too  con- 
tingent to  enter  into  the  computation  of 
bis  damages.    Code,  §§  3071-81)73. 

7.  Compensation  for  wounded  feelings 
and  to  redress  any  Indignity  offered  the 
plaintiff  while  npon  the  train  as  a  pas- 
senger Is  for  estimation  by  the  jury;  but 
not  only  the  literal  facts  In  evidence,  but 
their  actual  effect  on  tiie  emotions. 
Should  be  regarded.  What  degree  of  mor- 
tification or  humiliation  was  consciously 
experienced  by  the  plaintiff?  Was  he 
cast  down  and  made  ashamed?  What  is 
the  explanation  of  his  not  being  silent  on 


the  sabject  after  leaving  the  train.  Instead 
of  calling  attention  to  his  grievance  by  a 
random  remark  in  the  hearing  ol  the  con- 
ductor and  others  who  might  chance  to 
be  within  the  sound  of  bis  voice?  These 
are  questions  to  be  considered. 

8.  Punitive  damages  maybe  awarded  in 
such  a  case  if  the  jury  think  pro|>er  to  al- 
low them,  bat  should  be  graduated  with 
reference  to  the  special  circumstances. 
Among  these  circumstances  is  the  singu- 
lar fact  that,  before  leaving  the  train,  the 
plaintiff  did  not  protest  or  remonstrate 
with  the  conductor  against  being  denied 
his  rights  as.  a  passenger.  Ue  made  no 
distinct  objection  to  leaving  th'e  train. 
Indeed,  he  must  have  seemed  to  the  con- 
ductor to  leave  It  hurriedly  and  almost 
willingly;  and  the  remark  that  It  was 
hard  to  he  put  off,  and  be  compelled  to 
pay  one's  fare.could  well  have  been  under- 
stood as  a  speech  to  cover  retreat  with  a 
thin  drapery  of  plaintive  words  after  an 
unsuccessful  attempt  to  beat  the  railroad 
out  of  a  ride  on  imaginary  tickets.  This 
construction  wouhl  have  been  unjust,  hut 
might  have  been  adopted  by  the  conduc- 
tor without  any  intention  to  do  injustice. 
We  have  studied  the  evidence  carefully, 
and  It  suggests  as  a  probable  theory  that, 
after  the  misunderstanding  arose  between 
the  paSHenger  and  the  conductor,  tlie  pas- 
senger was  not  as  helpful  us  he  might  have 
been  In  freeing  the  conductor  from  his  mis- 
take, and  that  he  was  less  Intent  upon 
reaching  Social  Circle  by  that  train  than 
upon  having  a  good  case  against  the  com- 
pany. If  this  Is  a  true  theory,  it  ought  to 
bar  punitive  damages  altogether.  If.  may 
or  may  not  be  true.  A  new  trial,  how- 
ever, is  ordered  npon  the  one  gronn<l  only, 
that  of  the  excluded  evidence.  Judgment 
reversed. 

(8S  Oa.  S59) 

Clat  t.  Clat. 

(Su|>rem«  Court  q/  Oeorgia.    Deo.  28,  1890.) 

Ikjukction— Reobivsb— DisoBSTioN  or  COVST. 

Where  the  plaintiff's  interest  in  the  land 

In  controvorsy  is  secured   Dy  a  H»  pendtna,  and 

the  solvency  of  the  defendant  affords  .reaaonable 

security  against  loss  of  the  mesne  protlts,  tho 

refusal  to  grant  an  Interlocatory  in]  unction  and 

to  appoint  a  receiver  is  not  an  abuse  of  Judicial 

discretion. 

Error  from  superior  court,  Bibb  county ; 
Mii.LBR,  Judge. 

Hardeman  «£  Notbtagbam,  for  plalntilt 
in  error.  R.  W.  Patterson,  for  defendant 
in  error. 

Blkcklbt,  C.  J.  There  was  no  abuse  of 
discretion  in  denying  an  Interlocutory 
injunction  and  receiver.  Under  the  doc- 
trine of  Us  peadeas  the  fruits  of  the  litiga- 
tion, if  any, as  to  the  corpun  of  the  real  es- 
tate, will  he  secure;  and  as  to  income, 
choses  in  action,  etc.,  the  solvency  of  one 
of  the  defendants  affords  reasonable  se- 
curity against  loss.   Judgment  atlirmed. 


(M  Ga.  5»0> 

Freeman  t.  Colbuan  et  a/. 
(Supreme  Court  of  Oeorgia.    Feb.  9,  18)0.) 

HuSBAin)  AND  Wira— SUKSTTSHIP. 

While  a  married  woman  may  not  contract 
a  debt  of  suretysbip  that  will  bind  her,  she  may, 
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■■  an  orlirlnal  nndertater,  become  liable  for  goods 
famished  to  another,  from  which  she  derives  no 
personal  benefit. 
{Syllabua  by  the  Court) 

Krror  from  superior  coart,  Bibb  county ; 
MiLi.RR.  Judge. 

A.  Pmudttt  and  Dessau  A  Bartlett.  for 
plaintiff  in  error.  R.  V.  Hartiewaa  and 
Hardeman  A  Davis,  for  defendants  In  error. 

LrMPKiN,  J.  By  an  equitable  petition 
Mrs.  Freeman  sought  to  set  aside  and  cau- 
cel  a  murtgase  and  certain  notes  and  a 
draft  wbich  sbe  bad  given  to  Coleman, 
Bay  A  Co.,  on  the  ground  that  she  was  a 
married  woman  at  the  time  of  the  execu- 
tion of  thewe  papers,  and  signed  them 
merel.v  as  surety  or  guarantor  for  her  slit- 
ter, Mrs.  Moughon.  By  their  answer  the 
defendnnts  alleged  that  Mrs.  Freeman  did 
not  contract  as  surety  or  guarantor  for 
her  sister,  but  as  an  original  undertaker, 
to  whom  alone  they  extended  theci-eUlt. 
It  appRHrs  from  the  record  that  Mrs. 
Mtmglion  obtained  the  benefit  of  the  goods 
tumlslied  by  thedefendants.  The  issue  sub- 
mitted to  the  Jury  was  whether  credit 
was  extended  to  Mrs.  Monghon  as  prin- 
cipal and  Mr9.  Freeman  as  her  surety, 
or  to  Mrs.  Freeman  alone.  Upon  this 
Issue  the  evidence  whs  decidedly  conflict- 
ing, but  the  Jury  found  in  favor  of  the  de- 
fendants, and  this  court  will  not  disturb 
their  finding.  It  is  too  well  settled,  both 
byoiir  statute  and  repeated  adjudications, 
to  require  further  discussion,  that  a  mar- 
ried woman  cannot  be  bound  by  a  con- 
tract of  suretyship,  but  it  may  now  be 
considered  as  settled  that  she  may,  upon 
her  own  responsibility,  purchase  goods 
for  the  benefit  of  another,  and  execute 
notes  and  mortgages  to  secure  the  same; 
and  when  she  does  this  she  Is  bound  by 
her  contract.    Judgment  affirmed. 

(8C  OS.  ESI)  

Atwatbr  ▼.  Eqcttablb  Morto&ob  Co. 
(Supreme  Coun  of  Oeoruta.    Feb.  2,  1801.) 
Appbau— Rbvisw — IxjDNonox— Rgcbivbii. 
Where  the  evidence  is  conflictinK  on  all 
the  material  points  in  the  case,  the  action  of  the 
chancellor  In  granting  an  Inlunctionand  appoint- 
ing a  receiver  will  not  be  disturbed  by  Uie  su- 
preme court. 

Error  from  superior  coart,  Crawford 
county;  Mti.LER,  Judge. 

W.  C.  Witmlow  and  Hardeman  <ft  Davta, 
for  plaintiff  in  error.  Hall  &  Hammood, 
tor  defendant  In  error. 

Simmons.  J.  The  evidence  was  conflict- 
Inir  on  all  the  material  questions  In  this 
case.  The  chancellor,  having  granted  an 
injunction  and  appointed  a  receiver,  did 
not  abuHe  his  discretion  in  so  doing.  Judg- 
ment afilrmed. 


(86  Oa.  eto 

Grant  v.  Statk. 

(Supreme  Court  of  Oeorgta.   Feb.  7, 1891.) 
Criminal  Law— Appbai/— N«w  Tbial. 
Where  the  evidence  is  ample  to  sustain  • 
oonviction,  and  no  ruling  of  the  trial  Judsre  is 
oomplained  of,  the  supreme  court  will  not  inter- 
fere with  his  discretion  in  refusing  a  new  trial. 

Error  from  superior  court,  Bibb  coonty : 
Millkr,  Judge. 


Hardeman  &  Nothtngham,  Turner  &  Wil- 
llngham,  and  Robt.  Hodfcea,  for  plaintiff 
in  error.  W.  H.  Fetton,  Soi.  Gen.,  for  the 
State. 

Lumpkin,  J.  The .  evidence  being  ample 
to  surttain  a  conviction  for  murder,  and 
no  complaint  being  here  made  of  any  rul- 
ing by  the  Judge  who  tried  the  case  below, 
this  court  will  not  interiere  with  his  dis-- 
cretl'm  In  reluslng  a  new  trial.  Judgment 
affirmed. 


Jones  t.  EtniANKa. 


(!«  Oa.  eiO 


(Supreme  Court  of  Oeorgla.    Feb.  7, 1801.) 

tiAimLOBD  UCD  TBNANT  —  LiBN  ON  CbOPS  —  DIS- 
TRESS FOB  RbNT  —  FORBCLOSUBB  —  TKIAL  —  IN- 
STRUCTIONS. 

1.  It  is  no  ground  for  dismissing  a  distress 
warrant  that  it  was  (or  other  purposes  than  col- 
lecting rent,  where  the  plaintiff  amends  the  war- 
rant so  as  to  exclude  everything  except  rent. 

2.  In  foreclosing  a  landlord's  lien  (or  sap- 
plies  it  is  not  necessary  to  furnish  an  itemized 
account  where  the  affidavit  specifies  the  amount 
due. 

8.  In  such  foreclosure  it  is  not.  reversible  error 
for  the  Judge  to  say  to  defenaant's  counsel'  In 
presence  o(  the  Jury:  "Of  what  benetlt  will  it  be 
(or  de(endant  to  show  that  the  distress  warrant 
was  prematurely  issued  i  Will  it  not  be  the  duty 
of  the  court  to  direct  that  the  funds  be  held  until 
a  proper  warrant  can  be  sued  out<" 

4.  Under  Code  Qa.  i  1978,  which  provides  that 
landlords  furnishing  "supplies"  to  their  tenants 
may  secure  themselves  therefor  upon  the  crops,  a 
landlord  who  has  agreed  to  board  his  tenant  may 
have  a  lien  on  the  crop  (or  such  board. 

5.  Where  the  evidence  shows  that  the  tenant 
had  asked  permission  to  move  the  crops  from 
the  leased  premises,  and  the  landlord  had  refused 
to  allow  it,  and  the  Intention  of  tlie  tenant  Is  hot 
sbown,  an  instruction  that  if  the  tenant  ^as  mov- 
ing the  crop  the  landlord  might  sue  out  a  distress 
warrant,  need  not  be  qualified  by  adding  that,  if 
the  removal  was  made  with  the  landlord's  con- 
sent, or  if  it  was  necessary  to  enable  the  tenant 
to  pay  his  rent,  then  the  warrant  would  not  lie. 

Error  from  superior  court,  Houston 
eonnty;  Millkr,  Judge. 

C.  C.  Duncan,  for  plaintiff  to  error.  A. 
S.  Giles,  for  defendant  in  error. 

Simmons,  J.  1.  Enbanks  sued  out  a  dis- 
tress warrant  against  Jones  on  the  ground 
that  be  was  removing  bis  crops  from  the 
premises.  At  the  trial  Jones  moved  to 
dismiss  the  distress  warrant  "on  the 
ground  that  it  was  for  other  purposes 
than  collecting  rent,  and  was  for  the  col- 
lection of  com,  fodder,  and  cotton  seed, 
and  not  rent."  His  motion  was  over- 
ruled, and  be  makes  this  the  first  ground 
of  his  motion  for  new  trial.  There  was 
no  error  In  overruling  the  motion  to  dis- 
miss. Inasmuch  as  it  appiears  In  this 
ground  of  the  motion  that  the  plaintiff 
amended  his  warrant  so  as  to  exclude 
everything  except  rent,  and  the  affidavit 
sent  up  in  the  record  shows  that,  if  there 
was  anything  In  the  original  attidavlt  but 
a  claim  tor  rent.  It  had  been  stricken  there- 
from. Theaffidavtt  In  the  record  contains 
nothing  of  that  kind,  but  only  claims  so 
much  cotton,  and  the  price  thereof;  hut 
w«are  not  to  be  understood  as  holding  that 
the  motion  should  have  been  granted  il 
no  amendment  had  been  made. 

2.  The  second   ground  of  the  motion 
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complalnB  tbat  the  verdict  dnee  not  set 
forth  with  sufficient  certainty  the  amount 
due  on  the  distress  warrant  and  the 
amount  due  tor  supplies.  We  cannot  de- 
termine from  this  record  whether  this  is 
true  or  not,  as  the  verdict  was  not  sent 
up,  nor  was  it  specified  by  the  plaintiff  in 
error  In  his  bill  ol  exceptions.  The  same 
may  be  said  of  the  third,  sixth,  and  sev- 
en^'h  grounds  of  the  motion. 

3.  The  fourthground  complainsthat  the 
court  erred  in  ni>t  dlsniiRsing  the  foreclos 
nre  of  the  lien  for  supplies  on  the  ground 
tbat  no  itemized  account  was  attached  to 
the  lien  foreclosure,  or  furnished  to  the 
court.  We  do  not  think  it  necessary,  in 
foreclosing  a  landlord's  lien  for  supplies 
furnished  a  tenant,  to  attach  thereto  an 
itemized  account  of  said  supplies.  If  the 
aflldavit  specifies  the  amount  due,  and 
complies  with  other  requisites  of  the  law 
on  the  foreclosure  of  liens,  it  is  sufficient. 
If  the  defendant  should  resist  the  foreclos- 
ure of  the  lien,  and  dispute  the  amount 
claimed  to  be  due  in  the  affidavit  of  fore- 
closure, it  then  becomes  a  suit  In  court; 
and  the  court  might,  upon  defendant's 
motion,  require  the  plaintlB  to  attach  an 
iteroiied  account. 

4.  The  fifth  ground  complains  that  the 
court  erred,  during  the  trial,  and  in  tb€ 
presence  and  hearing  of  the  jury,in  asking 
counsel  for  the  defendant:  "Of what  prac- 
tical benefit  will  it  be  for  the  defendant  to 
show  that  the  distress  warrant  was  pre- 
maturely issued  ?  Will  it  not  be  the  duty 
of  tiie  court  to  direct  tbat  the  funds  be 
held  until  a  proper  warrant  can  be  sued 
out?"  It  w«.iuld  seem  that  this  was  not 
said  to  the  Jury  In  the  way  of  a  charge,  al- 
thuiigfa  they  may  have  heard  it.  It  ap- 
pears to  have  been  a  colloquy  between  the 
court  and  the  counsel,  and  a  reply  by  the 
court  to  some  question  or  motion  by  the 
counsel.  If  we  were  to  hold  this  error.  It 
would  be  virtually  to  rule  that  the  Jury 
must  be  sent  from  the  presence  of  the 
court  whenever  a  motion  is  made  to  dis- 
miss a  warrant  or  to  nonnult  a  case.  It 
is  the  duty  of  theconrtto  decideall  proper 
questions  made  before  him,  and  it  cannot 
be  error  for  him  to  give  his  reasons  in  do- 
ing so,  although  the  jury  may  hear  them. 
Idoreover,  we  do  not  think  that  the  prin- 
ciple announced  by  the  court  in  his  ques- 
tion to  the  counsel  was  wrong.  It  may 
be  the  duty  of  the  court,  in  the  further- 
ance of  justice,  under  some  circumstances, 
to  hold  up  a  fund  in  order  that  a  proper 
distress  warrant  may  be  sued  out. 

5.  Theelghth  ground  complains  that  the 
court  erred  in  charging  the  jury  that 
"board  could  be  reserved  as  provisions 
and  supplies,  and  a  lien  therefor  could  be 
created  on  the  crop,  and  enforced  by  lore- 
closure  of  lien."  Our  Code,  §  1978,  declares: 
"Landlords  furnishing  supplies,  money, 
farming  utensils,  or  other  articles  of  ne- 
cessity to  make  crops,  or  furnishing  cloth- 
ing and  medicines,  supplies,  or  provisions 
for  the  support  of  families,  or  medical 
services,  tuition,  or  school-books,  shall 
have  the  right  to  secure  themselves  from 
the  crops  of  the  year  in  which  such  things 
are  done  or  furnished,  upon  such  terms  as 
may  be  agreed  upon  by  the  parties,"  etc. 
See  Acts  1874,  p.  18.    The  evidence  in  this 


casesbowsthat  the  landlord  rented  to  the 
tenant  certain  lands  on  which  to  make  a 
crop,  and  agreed  to  board  the  tenant  at 
her  private  table,  for  which  the  tenant 
agreed  to  pay  her  876  pounds  of  lint  cot- 
ton, and  entered  into  a  written  contract 
whereny  he  agreed  tbat  she  might  have  a 
lien  on  his  crop  for  his  board.  We  are  in- 
clined to  think  that,  under  this  state  of 
facts,  when  the  landlord  furnished  board 
to  the  tenant,  the  board  was  In  the  nature 
of  "supplies."  If  the  landlord  bad  fur- 
nished meat  and  meal  or  flour,  no  one 
would  say  that  the  tpnant  could  not,  un- 
der the  section  above  quoted,  give  the 
landlord  a  Hen  therefor  upon  the  crop. 
We  can  see  hut  little  difference  between 
furnlBhing  the  tenant  the  raw  materlsd 
and  furnishing  it  to  him  cooked.  The 
statute  of  Wisconsin  provides  for  a  Hen  in 
favor  of  persons  furnishing  supplies  to  men 
engaged  In  getting  out  logs  and  timber. 
In  the  case  of  KollocK  v.  Parcher,  52  Wis. 
393,  9  N.  W.  Rep.  67,  the  supreme  court  held 
that  the  word  "supplies"  in  that  statute 
included  the  board  of  the  men,  even  when 
furnishedatan  hotel  in  a  city  several  miles 
from  the  place  where  they  were  at  work. 
In  the  case  of  Wlnslow  v.  Urquhart,  39 
Wis.  260,  It  was  held  that,  where  the  stat- 
ute gives  to  any  persons  "that  shall  fur- 
nish any  supplies,  or  that  may  do  or  per- 
form any  labor  or  services  in  cutting,  fall- 
ing, hauling,  •  ♦  •  any  logs  or  tim- 
ber, "  a  Hen  on  them  "for  the  amount  due 
for  such  8upi)Hes,  labor, or  services,"  these 
terms  Include  an  amount  due  under  con- 
tract fur  cooking  food  for  the  men  engaged 
in  driving  logs.  In  the  opinion,  on  page 
26S,  Lto.v,  J.,  says:  "It  seems  to  us  that 
the  person  who  cooks  the  food  for  the  men 
who  fall  the  trees  and  work  directly  and 
immediately  upon  the  logs  or  timber  per- 
forms service  In  cutting,  falling,  driving, 
etc.,  such  logs  or  timber,  within  the  mean- 
ing of  the  statute,  equally  with  those  who 
use  the  axe,  the  saw,  or  the  team  to  the 
same  end.  Those  are  all  engaged  In  the 
business^  of  manufacturing  trees  Into  logs 
and  timber,  and  transporting  the  same 
from  the  forest  to  a  market,  and  to  ac- 
complish the  common  purpose  the  labor 
of  each  In  his  department  Is  necessary. 
Moreover,  he  who  cooks  the  food  'fur- 
nl'^hes  supplies,'  equally  with  the  person 
who  furnishes  the  raw  materials.  The 
acts  of  both  are  essential  to  the  supplying 
of  the  men  with  food,  and  both  '  furnish 
supplies'  within  the  meaning  of  the  stat- 
ute." To  eny  the  least  of  It,  while  the 
board,  under  the  facts  of  this  case,  may 
not  come  within  tlie  very  letter  of  the  act. 
It  is  certainly  within  the  spirit  of  It;  and 
If  the  tenant  agrees  for  the  landlord  to 
furnish  him  cooked  provisions  or  supplies. 
Instead  of  the  raw  materials,  we  think  he 
may  give  the  landlord  a  Hen  on  bis  crops 
therefor. 

6.  The  ninth  ground  alleges  error,  be- 
cause the  court  charged  "without  qnallfl- 
cation  that  If  the  jury  bellpved  from  the 
evidence  that  the  tenant  was  moving  the 
crop  from  the  rented  premises,  or  seeking 
to  remove  the  same,  the  plaintiff  had  the 
right  to  sue  out  a  distress  warrant,  with- 
out qualifying  said  charge;  that,  it  the  re- 
moval was  necessary  In  order  to  enable 
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the  tenant  to  pay  bis  rent,  or  U  the  de- 
fendant wna  remoTlnsr  the  same  with  the 
consent  of  the  landlord,  then  the  warrant 
would  nut  lie. "  It  waa  argued  before  ua 
that  the  evidence  abowed  that  the  tenant 
waa  almply  hauling  his  cotton  from  the 
premlBea  to  a  public  gin,  and  that  be  hud 
the  consent  of  the  landlord  thereto ;  and 
the  object  of  tbeginning  of  the  cotton  was 
to  sell  it.  and  pay  the  landlord  the  rent. 
We  have  examined  this  record,  and  find  in 
the  brief  of  evidence  that  the  tenant  had 
requested  pemiission  of  the  landlord  to 
move  the  cotton  from  the  premises,  and 
that  the  landlord  refused  to  allow  the 
cotton  to  be  moved.  Another  witness  tes- 
tiiOed  that  he  heard  Jones  say  that  be  was 
going  to  carry  two  bales  of  cotton  to 
Macon  as  soon  as  he  could  get  it  ginned. 
This  is  the  only  evidence  we  can  find  upon 
the  subject  of  the  removal  of  the  cotton 
from  the  premises.  What  the  intention  of 
the  tenant  was — whether  to  sell  the  cotton 
and  pay  the  rent  or  not— does  not  appear 
In  the  record.  And  in  the  case  of  Daniel 
V.  Harris.  84  Ga.  479,  ICT  S.  E.  Rep.  1013.  it 
was  held  by  this  court  that  a  tenant  seek- 
ing to  remove  from  the  premises  any  por- 
tion of  the  commercial  crops  before  the 
rent  isdue,  without  hislandlord's  consent, 
is  subject  to  distress  immediately,  no  mat- 
ter what  may  be  the  purpose  or  intent  of 
such  removal.  So  we  think  there  was  no 
error  in  this  charge.    Judgment  affirmed. 


m  Oa.  697) 


Ubacb  v.  Kezar. 


(Supreme  Court  of  Georgia.    Feb.  23, 1891.) 

EXaOOTtOM  BaUS— SCBJBOT  TO  H0MB8TaU>— TiTUI 

AoqciBBD. 

1.  Where  land  is  sold  on  exeontion  subject  to 
homestead,  after  application  for  a  homestead  has 
been  made,  but  before  the  application  has  been 
approved,  the  fee  passes  to  toe  purchaser  subject 
to  the  right  of  the  beneficiaries  to  the  use  of  the 
land. 

8.  After  the  death  of  saoh  beneflolaries,  the 
purchaser  has  both  the  title  and  the  right  of  pos- 
session. 

Error  from  anperior  coart,  Houston 
county;  Miller,  Judge. 

C  C.  DnacHD,  for  plaintiff  In  error.  R. 
N.  HoltMclaw,  tor  defendant  in  error. 

Simmons,  J.  Under  the  tacts  of  this 
case,  the  court  did  not  err  in  Bnding  the 
property  not  Bui)]ect.  The  land  was  levied 
on  and  advertised  for  sale  by  the  slierlff 
before  Smith  made  application  for  a 
homestead.  It  waa  sold  by  the  sheriff,  sub- 
ject to  this  homestead,  after  the  applica- 
tion was  made,  but  before  it  was  ap- 
proved by  the  ordinary.  The  deed  made 
by  tl»e  sheriff  to  Kezar,  the  purchaser. 
recited  that  the  land  was  "levied  on  and 
sold  as  the  property  of  Patrick  Smith, 
subject  to  the  homestead  of  said  Patrick 
Smith  then  pending,  of  which  notice  was 
given  at  the  time  and  place,  and  before 
the  sale. "  The  tee  and  the  use  of  the  land 
were  still  In  Smith  at  the  time  of  the  sale. 
There  waa  no  law  to  prevent  the  sheriff 
from  selling  the  land  before  the  application 
for  homestead  was  approved,  and  the 
sale  was  not,  therefore,  void,  as  contended 
by  counsel  for  the  plaintiff  In  error.  When 
the   application    was   approved,  the   tee 


would  have  remained  in  Smith  bad  not 
the  land  been  sold  prior  thereto,  but  the 
law  would  have  taken  from  him  the  use 
of  the  land,  and  vested  it  in  his  family. 
Kezar,  having  purchased  the  tee  before 
the  application  of  Smith  was  approved, 
and  having  purchased  subject  to  the 
incumbrance  of  the  homestead,  was 
deprived  of  the  use  of  the  land  so  long  as 
the  homestead  existed.  When  the  home- 
stead expired  b.v  the  death  of  the  benefi- 
ciaries, however,  Kezar  was  then  entitled, 
not  only  to  tbe  tee,  but  to  the  possession 
of  the  land,  and  the  court  was  therefore 
right  in  holding  that  it  could  not  be  again 
sold  under  an  execution  against  Smith  In 
favor  of  the  plaintiff  In  error.  Judgment 
affirmed. 


(SSOo.  TM) 

Stewart  v.  De  Loach  et  ah 

De  Loach  et  al.  v.  Stewart. 

(Supreme  Court  of  Oeorgia.    Feb.  28,  189t) 

Ban  AKD  Bboondart  Evitiibsgi— Admissions- 
Costs  ON  Appcai.. 

1.  Error  in  admitting  in  evidence  tbe  copy  of 
a  written  contract,  where  the  original  has  not 
been  properly  accounted  for,  is  cured  when  the 
other  party  produces  and  puts  in  evidence  the 
original  itself. 

a.  A  charge  stating  substantially  the  law 
that  admissions  should  be  scanned  with  care,  and 
cautioning  the  jury  not  to  give  them  more  mean- 
ing than  they  are  justly  entitled  to,  was  nut  er- 
roneous. 

8.  Defendants  in  error  having  by  petition 
caased  parts  of  the  record  to  be  brought  up  to 
this  court  which  are  unnecessary  to  an  under- 
standing of  the  errors  complained  of,  it  is  ad- 
judged that  they  be  charged  with  the  costs  of  all 
matter  brought  up  by  them  on  said  petition. 

4.  The  judgment  of  the  court  below  haviqg 
been  atBrmed  on  the  main  bill  of  exceptions,  .tba 
oruss-bill  is  dismissed. 
(Si/Uobus  by  LumpMn,  J.) 

Error  from  superior  court,  Bibb  county ; 
GuBTiN,  Judge. 

Dessau  &  Bartlett,  lor  plaintiff  in  error- 
Steed  &  Wimberly,  for  defendants  in  error. 

Judgment  affirmed  on  main  bill  of  ex- 
ceptions.   Cross-bill  dismissed. 


(86  0«.  696) 

Glass  v.  Stbadman. 
(Supreme  Court  of  Oeorffia.    Feb.  23,  1891.) 

Wim'B  LlABIUTT  FOB  SUPPLIBS— SOFriClBNCT  O* 
DECia  RATION. 

A  declaration  against  a  wife  on  an  account, 
alleging  that  thecreditwas  given  to  her  husband; 
that  an  execution  against  bim  had  been  levied; 
and  that  the  wife  bad  claimed  the  property  as  her 
own;  that  the  husband  had  previously  paid  for 
supplies,  but  made  these  purchases  aa  agent  for 
her,  of  which  fact  the  creditor  was  ignorant  un- 
til after  the  determination  of  suit  against  the 
husband, — was  insufficient,  in  the  absence  of  di- 
rect averment  of  his  insolvency. 

Error  from  superior  court,  Houston 
county;  Millkr,  Judge. 

W.  C.  Winslow  and  Hardeman  &  Davis, 
for  plaintiff  in  error.  C.  V.  Duncan,  tor 
defendant  In  error. 

Simmons,  J.  Under  the  allej^afions  in 
this  declaration  there  was  no  error  in  sus- 
taining the  demurrer  thereto.  The  decla- 
ration alleges  that  the  credit  wan  given 
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to  B.  B.  Steadman,  that  he  was  soed  to 
Jai1((ment  thereon,  and  that  an  execatlon 
issued  and  was  levied  npon  certain  proper- 
ty which  was  claimed  by  Mrs.  Steadman. 
It  is  not  alleged  that  E.  B.  Steadman  was 
Insolvent;  but,  on  the  contrary,  we  can 
Interfrom  the  allegations  In  the  declaration 
that  be  was  solvent,  because  It  is  alies^ 
that  be  paid  for  all  supplies  furnished  bim 
ap  to  tbat  particular  year.  Nor  does  the 
declaration  allege  that  the  property  levied 
npon  and  claimed  by  Mrs.  Steadman  was 
not  found  subject  to  the  execution.  The 
only  reason  given  for  the  liability  of  Mrs. 
Steadman  is  that  E.  B.  Steadman  pur- 
chased supplies  as  her  agent,  and  that  tlie 
plaintiff  did  not  know  this  until  the  trial 
of  the  claim  case.  Under  the  facts  alleged, 
and  the  lack  of  other  allegations  in  the 
declaration,  this  was  not  sntficlent  to 
make  Mrs.  Steadman  liable  for  the  account 
sued  on,  especially  after  such  a  lapse  of 
time  after  the  credit  was  given.  Judg- 
ment affirmed. 


(S6  aa.  669) 

UOWLAND  V. 


Bartlbtt  et  al. 


{.Supreme  Cawrt  of  Georgia.    Feb.  28,  1891.) 

KVIDBNOB— AomSSIONS— iNSTBUOnONS. 

1.  Where  the  same  snbatantisl  facts  affect 
equally  the  clulms  of  three  clients,  that  the  at- 
KirDey  has  settled  with  oae  to  f  void  being  mled 
Is  evidence  for  the  others  on  a  rule  brought  by 
them.  It  is  not  excluded,  under  section  8789  of 
the  Code,  as  an  admission  made  by  constraint,  or 
with  a  view  to  a  compromise. 

a.  Unless  requested,  theoonrt  need  not  charge 
the  ]ury  specially  as  to  the  effect  of  a  leoelpt  in 
fall. 

8.  The  evidence  being  conflicting,  the  case  is 
within  the  ceneral  role  o(  upboldlng  vecdlcts 
where  the  tnal  Judge  is  satisfied. 
iSyUabtu  by  the  Court.) 

Error  from  superior  court,  Bibb  eonnty ; 
MiM.BB.  Judge. 

H&rdeman  &Davt8,tor  plaintiff  In  error. 
Af.  G.  Bayne,  for  defendants  in  error. 

Blecklet,  C.  J.  1.  An  attorney  having 
collected  a  fund  in  which  three  clients  were 
Jointly  and  equally  Interested,  uuon  a  rule 
brought  against  him  by  two  of  them  evi- 
dence was  admissible  in  favor  of  the  mov- 
ants that  he  paid  to  the  third  a  sum  al- 
most equal  to  that  now  claimed  of  hioi  by 
each  of  the  other  two.  A  payment  made 
by  a  designated  individual  at  his  request 
would  count  for  the  same  as  if  made  di- 
rectly by  himself.  Yielding  to  the  demand 
of  a  client  to  avoid  being  ruled  for  the 
money  does  not  make  the  transaction  tn- 
competeut  evidence,  under  section  3789  of 
the  Code,  as  an  admission  made  by  con- 
straint or  with  a  view  to  a  compromise. 

2.  The  ordinary  effect  of  receipts  in  full, 
given  by  clients  to  their  attorney.  Is  nut 
so  likely  to  be  misapprehended  by  the  Jury 
as  to  require  the  court  to  charge  specially 
on  that  subject  without  any  request  to 
do  so. 

8.  The  evidence  being  conflicting,  and 
the  result  depending  chiefly  upon  the  cred- 
ibility of  the  witnesses,  the  discretion  of 
the  court  below  in  refusing  a  new  trial 
will  not  be  controlled.  Nothing  appears 
to  take  this  case  out  of  the  general  rule. 

Judgment  affirmed. 


Fkankb  r.  Hat. 


(Sa. 
(86  Oa.  «a) 


(Supreme  Court  (tf  aeorgia.  Feb.  88,  UBl.) 
Cbbtiorabi— Sbbticb  or  Nono. 
There  it  no  authority  of  law  for  handing 
to  opposing  counsel  original  papers,  such  as  pe- 
tition for  csrtforari,  sanction  oi  the  same,  aad 
the  writ  of  certiorari)  the  proper  custodian  of 
which  is  the  clerk  of  the  supiBrior  court,  and  aft- 
erwards treating  such  delivery  of  original  papers 
as  a  sulMtitute  for  the  written  notice  required  by 
statute  of  the  sanction  of  the  writ  and  of^the  time 
and  place  of  hearing. 

{Syllabtts  by  (he  Court) 

Error  from  superior  court,  Bibb  eounty : 
M1LL.BB.  Judge. 

8.  A.  Reld  and  Hardemaa,  DavlaJt  Tap- 
net,  for  plaintiff  in  error.  Lanier  Jt  Au- 
derson,  for  defendant  in  error. 

Blkcklet,  C.  J.  The  requirement  of  the 
statute  as  to  notice  is  that  "the  plHlntltt 
in  certiorari  shall  cause  written  notice  to 
be  given  to  the  opposite  party  In  Interest, 
his  agent  or  attorney,  of  the  sanction  of 
the  writ  of  certiorari,  and  also  the  time 
and  place  of  bearing,  at  least  10  days  be- 
fore the  sitting  of  the  court  to  which  the 
same  shall  be  returnable,  and  in  default 
of  such  notice  (unless  prevented  by  un- 
avoidable cause)  the  certiorari  shall  be 
dismissed. "  Code,  §  4059.  How  this  stat- 
ute has  generally  been  construed  and  ad- 
ministered may  be  seen  by  reference  to  the 
following  cases,  besides  others :  Granude 
T.  Wood,  34  Ga.  120;  Glenn  v.  Shearer,  44 
Ga.  16;  Bryans  v.  Mabry,  72  Ga.  208:  Ex- 
press Co.  V.  Wheeler,  Id.  210;  McA lister  v. 
State.  77  Oa.  699,  8  8.  E.  Rep.  IBS.  The 
general  spirit  of  the  cases  is  that  the  man- 
date of  the  statute,  "the  certiorari  shall 
be  dismissed,"  is  not  to  be  disobeyed 
where  there  has  been  a  failure  to  give  the 
written  notice  required.  A  decision,  not 
by  a  full  court.  In  Milam  v.  Sproull,  36  Ga. 
893,  gives  some  countenance  toadinregard 
of  this  imperative  mandate,  upon  the 
theory  that  the  special  facts  of  that  case 
amounted  to  asubstautial  compliance  with 
the  statute.  These  special  tacts  were: 
First.  That  while  the  superior  court  was 
in  session  the  Judge  from  the  bench  in- 
formed the  attorney  for  defendant  in  cttr- 
tiorari  that  a  writ  had  been  applle<l  for, 
and  the  attorney  objected  to  gran  ting  it  be- 
cause the  exceptions  signed  by  the  Inferior 
court  were  not  produced,  saying  that  be 
was  entitled  to  their  production  as  mat- 
ter of  right.  Thereupon  the  judge  refused 
to  sanction  the  writ  until  the  excentions 
were  produced.  They  were  produced,  and 
the  writ  was  granted  during  the  term. 
Secondly.  The  application  for  and  sanc- 
tion of  the  writ  was  recited  in  a  bill  for  in- 
junction, which  was  afterwards  brought 
by  the  plaintiff  against  the  defendant  in 
certiorari,  and  this  bill,  it  would  seem, 
was  served  on  the  defendant.  Putting 
these  things  together,  the  court  held  them 
sufflcient  notice,  and  a  substantial  com- 
pliance with  the  requirements  of  the  stat- 
ute. We  need  not  approve  or  disapprove 
this  ruling,  for  no  sucb  facts  appear  in  the 
present  case.  What  is  relied  on  here  as  a 
substitute  for  the  statutory  notice  is  that, 
after  the  sanction  and  issuing  of  tiie  writ, 
all  the  original  papers  appertaining  t<> 
the  case  were  handed  by  the  plaintiO's  at- 
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tomey  to  the  defendant's  attorney ;  that 
this  was  done  more  than  10  days  before 
the-  sitting  of  the  court  to  which  the  writ 
was  returnable;  and  that  defendant's  at- 
torney bad  the  custody  of  the  papers  for  a 
Ion;;  time  attertrards.  All  this  was  in 
parol, and  thedellvery  seems,  from  a  mem- 
orandum made  by  the  plaintiff's  coun- 
sel on  the  same  day,  to  have  taken  place 
"on  the  street  between  Hunt's  drug  store 
and  First  National  Bank."  If  actual 
knowledge  of  the  matter  would  sufflce, 
and  if  parol  evidence  could  be  used  to 
prove  such  knowledge,  it  is  undoubtedly 
established ;  but  the  statute  requires  writ 
ten  notice,  and  doubtless  it  means  whnt  it 
saye.  The  proper  custodian  of  these  pa- 
pers was  the  clerk  of  the  superior  court. 
They  were  office  papers,  and  there  was  no 
legal  right  to  use  them  out  of  the  office  by 
passing  them  from  hand  to  hand  as  a  sub- 
stitute for  a  written  notice  required  by 
law  to  be  given.  It  would  be  strange  if 
a  use  of  these  papers  which,  tested  by  the 
general  law  applicable  to  office  papers, 
was,  to  say  the  least  of  it.  irregular,  could 
be  deemed  a  compliance  with  so  strict  and 
exacting  a  statute  respecting  notice  as 
that  which  we  are  conslderiog.  It  could 
as  easily  be  held  that  if  a  sheriff  deliv- 
ers the  original  declaration  and  process  to 
the  defendant,  and  leaves  them  in  his  pos- 
session until  the  appearance  term  'of  the 
case,  that  would  dispense  with  service  or 
a  waiver  of  service.  It  can  be  seen  that  at 
the  bottom  of  this  question  is  something 
that  touches  public  policy,  as  well  as  com- 
pliance with  the  terms  of  a  particularstat- 
Qte.  It  is  not  sound  policy  to  allow  par- 
ties to  withdraw  from  the  proper  custody 
the  papers  of  a  court,  and  employ  tbera 
In  functions  appropriate  to  private  pa- 
pers only.  The  court  committed  no  error 
In  dismissing  the  certiorari  at  the  hear- 
ing, because  the  statutory  notice  bad  not 
been  given.  For  the  lack  of  such  notice, 
there  was  no  proper  rase  pending  in  the 
court.  Toole  v.  Davenport,  63  Ga.  160. 
The  death  of  the  ordinary  before  answer- 
ing the  writ  was  not  a  relevant  tact  on  the 
motion  to  dismiss.    Judgment  affirmed. 

(85  Ga.  tat 

SCONTEHB  V.  8TATR. 

(Supreme  Court  of  Oeorgia.    Oct  Term,  1889.) 
Raw  TbijlLi— NawLT-DisooviKBD  Etidenob  —  Ix- 

PEACBINO  WlTNBSSBg. 

After  a  conrlction  for  assault  with  intent 
to  oommit  rape  a  new  trial  will  not  tie  granted 
for  newly-discovered  evidence  that  the  oomplain- 
infr  witness  is  a  common  prostitute,  where  it  does 
not  appear  that  such  e^^denoe  could  not  have 
been  produced  at  the  trial  by  the  ezerciae  of 
{iToper  dilij^nce. 

Error  from  superior  court,  Emanuel 
county;  Hines,  Judge. 

On  the  trial  of  defendant,  Sconyera,  for 
assault  with  intent  to  rape,  the  state's 
evidence  showed  that  he  compelled  a  Mrs. 
Jones  to  accompany  him  to  the  woods, 
and  threatened  to  whip  her  if  she  did  not 
let  him  do  as  he  wanted;  that  he  put  bis 
hands  on  her  legs  and  breast;  that  when 
she  shoved  them  off  be  cut  four  switches. 
but  did  not  attempt  to  use  them.    His  ver- 


sion ot  the  affair  was  that  he  met  Mrs. 
Jones  according  to  an  appointment  with 
her.  He  was  convicted,  and  moved  for  a 
new  trial  because  the  verdict  wascontrary 
to  the  law  and  the  evidence,  and  for  new- 
ly-discovered evidence.  The  newly-dis- 
covered evidence  consisted  of  affidavits  by 
two  persons  that  Mrs.  Jones  was  a  com- 
mon prostitute,  and  affidavits  by  defend- 
ant and  his  counsel  stating  that  they  had 
used  due  diligence,  but  had  t>een  unable  to 
discover  their  evidence  until  after  the  trial. 
The  motion  for  a  new  trial  was  overruled, 
and  defendant  brings  error. 

F.  B .  Saffold  axtA,  Wiinajns,&  Brannea, 
for  plaintiff  in  error.  O.U.  Roffttrs,  Ho). 
Gen.,  by  T.  H.  Potter,  for  the  ijtate. 

Simmons,  J.  Sconyers  was  convicted  of 
the  crime  of  assault  with  intent  to  rape. 
He  made  a  motion  tor  a  new  trial  upon 
the  ground  that  the  verdict  was  contrary 
to  evidence,  and  upon  the  groand  of  new- 
ly-discovered evidence.  The  motion  was 
refused  by  tbeconrt,and  heexcepted.  The 
Jury  having  found  tne  defendant  guilty, 
and  the  judge  who  tried  the  case  lieing 
satisfied  with  their  finding,  and  there  be- 
ing some  evidence  to  sustain  the  verdict, 
we  will  not  interfere  with  the  discretion 
of  the  trial  Judge  in  refusing  to  grant  a 
new  trial  upon  the  ground  that  the  verdict 
was  contrary  to  the  evidence. 

The  newly-discovered  evidence  seems  to 
be  for  the  purpose  of  impeaching  a  witness, 
Mrs.  Jones,  on  whom  the  assault  Is  alleged 
to  have  been  made.  Courts  wiUnot  grant 
a  new  trial  on  the  ground  of  newly-dls- 
covered  testimony  which  is  to  be  used  on 
the  next  trial  for  the  purpose  of  impeach- 
ing a  witness.  According  to  defendant's 
statement,  be  knew  that  Mrs.  Jones  was  a 
prostitute,  because  he  stated  to  the  Jury 
that  she  bad  made  this  assignation  with 
him.  Itsepmstou8that,lf  heknewshewaa 
a  common  prostitute,  (as  this  newly-dis- 
covered testimony  makes  ber,)hecould,by 
the  exercise  of  proper  diligence,  havefound 
witnesses  who  would  have  testified  to  It. 
It  seems  it  was  little  trouble  tor  him  to 
find  them  after  bis  conviction.  Judgment 
afllrmed. 


(n  Oa.  883) 

Cart  v.  State. 
(Supreme  Court  of  Oeorgia.    June  4,  1890.) 
Error  from  superior  court,  Henry  coun* 
ty  •  J.  S.  BoYNTON,  Judge. 
BtyBB  &  Diclcen,  tor  plaintiff  in  error. 

Blecelbt,  C.  J.  This  case  was  called  in 
order  on  May  7th,  and  was  dismissed 
for  want  of  prosecution.  A  motion  to  re- 
instate for  providential  cause  is  denied, 
on  the  ground  that  counsel  for  the  plain- 
tiff in  error  seem  to  be  a  firm  of  lawyers, 
and  the  showing  of  providential  cause  ap- 
plies to  but  one  of  them,  and  it  is  not 
stated  that  he  was  leading  counsel,  and  no 
explanation  is  given  why  the  other  mem- 
ber ot  the  firm  could  not  attend  to  the 
case,  or  why  be  or  bis  copartner  could 
not  make  known,  in  proper  time,  the 
providential  cause  hindering  the  attend- 
ance  of  the  one  to  whom  It  applied. 
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(8S<H.t8l) 

Walkbb  0t  ml.  T.  Btanb  et  at. 
{Supreme  Court  cf  Oeorgia.    Karoh  81,  1890.)    ! 
Error  from    superior    court,    Baldwin 
county;  W.  F.  Jenkins,  Judge. 

Whittteld  A  AUeD,\>j Harrison  APeeples, 
for  plaiatiOs  In  error.  C.  P.  Crawford,  for 
defendants  in  error. 

Blkcklbt,  C.  J.  Tbe  bill  of  exceptions 
complaining  of  error  committed  by  Judge 
BoBERTS  in  dlsmissiug  a  certiorari  at  July 
term.  1889,  of  tbe  superior  court,  and  tiie 
transcript  ot  tbe  record  certitled  and  sent 
np  by  tbe  clerk  sbowinK  no  suub  cprt/orarf 
or  judgment,  but  a  certiorari  between  tbe 
eanie  parties  heard  in  February,  188S>,  with 
a  judgment  sustaining  tbe  cert/orar/,  which 
Judgment  was  rendered  by  J.  W.  Lindhat 
as  judge  pro  bac  vice,  it  is  manifest  tbat 
the  bill  of  exceptions  and  tbe  transcript 
apply  to  different  adjudications.  Writ  of 
error  dismissed. 


(s.a 


(S4  S.  C.  109) 

State  v.  Grant  et  aJ, 

(Supreme  Court  of  South  Carolina.    March  19, 

1891.) 

Assault — Jurisdiction— Indict  jirnt. 

An  indictment  for  assault  and  battery,  in 
order-to  give  the  court  of  general  sessions  in 
Soutti  Carolina  Jurisdiction,  must  charge  an  as- 
sault of  a  high  and  aggravated  character ;  and  one 
simply  charging  that  defendant,  "with  foroe  and 
arms, "  "did  make  an  assault, "  and  "in  the  dwell- 
ing-house" of  the  assaulted  person  "did'  beat, 
wouna,  and  ill  treat"  him,  is  insufficient  to  glre 
the  court  jurisdiction. 

Appeal  from  common  pleas  circuit  coart 
of  Beaufort  county ;  Aldrich,  Judge. 

W.  J.  Wblpper  and  S.  J.  Lee,  for  appel- 
lants.    W.  F^  Murpby,  tor  the  State. 

McOowAN,  J.  This  was  an  indictment 
tor  asaanlt  and  battery  uf  a  high  and  ag- 
gravated nature,  and  came  on  to  be  tried 
at  the  September  term,  A.  D.  1890,  of  the 
court  of  general  sessions  for  Beaufort  coun- 
ty, before  Mr.  Justice  Aldkich  and  a  jury. 
The  Inulciaent  charged  as  follows: 
"That  Paul  Grant  and  Aaron  Middleton, 
on  the  2d  day  of  August,  In  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninety,  with  force  and  arms,  at  Beaufort, 
in  the  county  and  state  aforesaid.  In  and 
upon  one  Dick  Heyward,  with  •  •  • 
did  make  an  assault,  and  him,  tbe  said 
Dick  Ueyward,  with  the  said  •  •  • 
then  and  there,  in  the  dwelling-house  of 
him,  the  said  Dick  Heyward,  and  In  the 
presence  of  the  family  uf  the  said  Dick  Hey- 
ward. then  and  there  did  beat,  wound, 
and  ill  treat,  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same 
state  aforesaid.  Murphy,  Solicitor." 
After  a  jury  had  been  Impaneled  and  a 
witness  sworn  the  defendants  demuiTed 
to  tne  indictment  on  the  grounds  stated 
In  their  exceptions.  The  demurrer  was 
overruled,  and.  after  the  evidence  was 
taken,  and  argument  and  charge  ot  his 
honor,  the  defendants  were  convicted, 
and  sentenced  each  to  pay  a  fine  of  f  250, 
or  be  Imprisoned  for  a  term  of  one  year 
In  tbe  state  penitentiary.  The  defendants, 
on  tbe  6th  day  of  September,  1890.  served 
tbe  following  notice  ot  appeal  and  excep- 


tions :  "  FletMe  take  notice  tbat  the  defend- 
ants herein  appeal  to  the  sppremecoart  ot 
South  Carolina  from  tbe  Judgment  and 
sentence  of  his  honor  Judge  Jaheb  Ald- 
RicH,  made  In  tbe  above-stated  case  at 
the  September  term,  1890,  ot  the  court  of 
general  sessions  for  Beaufort  county,  and 
will  move  the  said  supreme  court  at  the 
next  term  thereof  to  reverse  the  same  up- 
on the  following  grounds,  to-wlt :  (1)  Be- 
cause his  honor  erred  In  not  sustaining  the 
oral  demurrer  of  the  defendants  to  the  In- 
dictment, on  the  ground  that  said  indict- 
ment does  not  charge  assault  and  battery 
ot  a  high  and  aggravated  nature,  as  re- 
quired by  law ;  and  therefore  the  court  of 
general  sessions  had  no  jurisdiction  to  try 
said  case.  (2)  Because  tbe  indictment 
only  charges  an  ordinary  assault  and  bat- 
tery, without  charging  any  circumstances 
ot  aggravation,  as  required  by  law  and 
tbe  practice  of  said  court,  and  was  there- 
tore  not  cognizable  by  said  court  of  gen- 
eral sessions,  and  his  honor  erred  in  not  so 
ruling." 

Wecannot  distinguish  this  case  from  that 
of  State  V.  McKettrick,  14  S.  C.  353,  where 
thecourt  says:  "Now,  there  is  nothing  uo 
the  face  ot  this  indictment  which  marks  it 
as  a  case  of  a  high  and  aggravated  nat- 
ure, and,  in  the  absence  of  some  distin- 
guishing feature  of  that  kind,  the  court  of 
ganeral  sessions  was  without  jurisdiction 
In  the  case.  We  come  now  tu  tbe  third 
ground  of  appeal,  which  Involves  an  ex- 
amination Into  the  necessary  allegations 
In  an  Indictment  (or  assault  and  battery 
in  the  court  of  general  sessions.  An  in- 
dictment is  the  complaint  ot  tbe  state 
against  the  accused.  Upon  this  tbe  ac- 
cused Is  put  upon  his  trial.  It  should 
charge  some  offense  cognizable  by  tbe 
court;  and  this  offense,  whatever  it  may 
be,  should  be  clearly  and  distinctly  set 
forth.  The  crime  charged  should  be  de- 
scribed with  certainty,  for  no  latltudeof  in- 
tention will  be  allowed  to  include  anything 
more  than  is  expressed.  [Citing  1  Chit. 
Crim.Law.lTl.]  Every  crime  must  appear 
on  the  face  of  the  record  with  scrupulous 
certainty.  [Id.  172.]  An  indictment  which 
fails  to  conform  to  these  requisites  !s  fa- 
tally defective.  Where  a  party,  then,  is 
charged  with  assault  and  battery  before 
the  court  of  general  sessions,  the  indict- 
ment should  show  on  its  (ace  that  the  as- 
sault and  battery  charged  is  of  a  high  and 
aggravated  nature.  This  is  necessary  to 
give  the  court  jurisdiction,  and  lo  put  tbe 
accused  to  answer  in  that  court.  »  •  • 
The  indictment  in  this  case,  in  the  judg- 
ment of  the  court,  Is  fatally  defective  on 
its  face  In  the  fact  that  it  does  not  charge 
an  assault  and  battery  of  a  high  and  ag- 
gravated nature,  either  in  general  terms  or 
In  words  descriptive  of  such  an  offense." 
This  objection  touched  the  jurisdictlDQ  ot 
the  court,  and  theivfore  could  be  taken  at 
any  time.  As  w-s  said  by  the  chief  justice 
in  theCaso  of  Mi-:ryttrick:  "In  the  absence 
in  theindictment  u(  somethlngshowlng  tlir- 
character  and  grade  ot  the  offense,  how 
can  it  be  said,  even  after  conviction,  that 
the  accused  had  been  convicted  ot  an  as. 
sanlt  and  battery  of  a  high  and  ag- 
gravated nature,  and  how  could  the  court 
grodoate  the  punishment?  The  descrip- 
tion in  this  indictment  would  be  proper  in 
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a  charge  of  the  lowest  tirade,  bat  when  a 
high  and  aggravated  olfense  is  intended 
something  more  is  necessary.  S^erioas 
bodily  harm,  intent  to  liill,  intent  to  com- 
mit a  felony,  the  use  of  a  sticlc  or  deadly 
weapon,  or  something  showing  aggra- 
vation, should  appear."  The  judgment 
of  this  court  is  that  the  ladgment  of  the 
circuit  court  be  reversed. 


McIvBB,  J.,  concurs. 


(SJ  8.  C.  107) 

Bbadlsy  et  al. 


■V.  Bell  et  al. 


ISumreme  Cowrt  of  South  Carolina.    Uarch  19, 
1891.) 

FOBOIBLB  E^TKT — RlCOTXBT  BT  AOBNT. 

An  agent  shown  to  have  acted  as  such  for 
many  years  in  renting  and  managing  the  land  for 
the  owner,  his  mother,  can  recover  its  possession 
from  trespassers  in  a  summary  action  brought  un- 
der 18  St.  S.  C,  p.  656,  providing  an  "expedi- 
tious mode  of  ejecting  trespassers"  against  per- 
sons who  took -possession  of  the  land  after  plain- 
tlf('«  tenant  moved  out. 

Appeal  from  common  pleas  circuit  coart 
of  iSumter  county;  Kbbbbaw,  Judge. 

M.  C.  Galluchat,  for  appellants.  E.  W. 
Moiae,  for  appellees. 

McGowAN,  J.  It  seema  that  this  was  a 
proceeding  before  Trial  Justice  A.  B. 
Stuckky,  of  Sumter  county,  under  the  act 
of  1883,  "to  provide  for  an  expeditious 
mode  of  ejecting  trespassers. "  18  St.  S.  C. 
556.  The  trial  justice  reported  that  "the 
defendants  appeared  in  court  personally, 
and  were  represented  by  r>oun8el ;  that  it 
appeared  that  they  had  talten  possession 
of  the  premises  In  dispute  after  the  tenant 
for  the  plaintiffs  for  1889  had  left,  and  be- 
fore their  tenant  for  1890  had  moved  in. 
They  showed  no  justificatinn  for  such  en- 
try. When  called  upon  to  show  the  color 
of  title  under  which  they  claimed,  they 
produced  a  deed  from  Durant,  sheriff,  to 
Steven  Worrell.  I  held  the  showing  in- 
sufficient, and  ordered  their  eviction. " 
From  this  order  the  defendants  appealed, 
upon  the  following  grounds:  (11  That  the 
trial  judge  erred  in  adjudging  the  defend- 
ants to  be  trespassers;  (2)  that  the  trial 
justice  erred  in  ruling  that  the  plaintiff 
Stephen  B.  Bradley  was  authorized  to  act 
in  this  proceeding  as  the  agent  of  Mahaza 
R.  Bradley,  and  that  he  is  entitled  to  pos- 
session of  the  premises  in  dispute;  (3)  that 
the  trial  justice  erred  in  ruling  that  Mrs. 
Harriet  Stephens,  who  resides  on  the 
premises,  is  not  a  necessary  party  to  these 
proceedings,"  etc.  The  appeal  was  heard 
by  his  honor,  Judge  J.  B.  Kershaw,  who 
dismissed  the  same,  and  announced  his 
judgment  In  the  following  order:  "On 
hearing  the  return  of  the  trial  justice,  and 
argument  of  counsel  on  both  sides,  it  is 
ordered  that  the  decree  of  the  trial  justice. 
In  ordering  the  eviction  of  the  defendants, 
be  confirmed  and  made  the  judgment  of 
this  court.  The  sheriff  will  execute  the 
said  order  of  eviction,"  etc.  From  this 
judgment  the  defendants  appeal  to  this 
court  upon  the  grounds:  "(1)  That  the 
trial  justice  was  without  jurisdiction.  (2) 
That  his  honor  erred  in  afi3rming  the 
judgment  of  the  trial  justice,  wherein  he 
iidjudged,  in  effect,  the  defendants  to  b« 


trespassers.  (3)  That  bis  honor,  the  cir- 
cuit judge,  erred  In  sustaining  the  trial 
justice's  judgment,  wherein  he  found,  in 
effect,  that  the  plaintiff  Stephen  B.  Brad- 
ley was  authorized  to  act  in  thin  proceed- 
ing, and  that  he  (Bradley)  Is  entitled  to 
possession  of  the  disputed  premises.  (4) 
That  his  honor  erred  in  sustaining  the 
trial  justice  in  decreeing  that  Mrs.  Harriet 
Stephens  was  not  a  necessary  party  to 
these  proceedings, "etc.  ItappearBin'*the 
case"  that  Stephen  B.  Bradley  was  the 
son  of  Mrs.  Mahaza  R.  Bradley,  and,  as 
her  agent,  rented  and  managed  these 
lands  of  hers,  certainly  ever  since  the  lata 
war.  It  seems  that  he  cleared  the  lund 
for  his  mother,  and  rented  It  and  worked 
It  for  her  for  more  than  20  years.  The 
judgment  of  this  court  Is  that  the  judg- 
ment of  the  circuit  court  be  affirmed 

McIVEB,  J.J  concars. 


: (35  W.  Va.  174) 

Cboss  v.  West  Vibqinia  Cent.  &  P.  Ry.  Co. 

{SuTprerme  Cvwrt  of  Appeals  of  West  Virginia. 
March  84,  1891.) 

Railboao  Companibs — EutOTiON  or  Dibbctors — 
RiOBTS  or  IStookboldbbb — Uansauus — Sbbviob 

BT  PVBLICATION. 

1.  The  West  Virginia  Central  Railway  Com- 
pany is  subject  to  the  laws  of  this  state,  which 
provide  that  in  all  eleotiona  for  directors  or  man- 
agers of  incorporated  companies  every  stock- 
holder shall  have  the  right  to  vote  in  person  or 
by  proxy  for  the  number  of  shares  of  stock  owned 
by  him  for  as  many  persons  as  there  are  directors 
or  managers  to  be  elected,  or  to  cumulate  said 
shares,  and  give  one  candidate  as  many  votes  as 
the  number  of  directors  multiplied  by  the  num- 
ber of  his  shares  of  stock  shall  equal,  or  to  dis- 
tribute them  on  the  same  principle  among  as 
many  candidates  as  he  shall  think  BU  and  that 
this  mode  of  electing  may  be  enforced  by  mom- 
damui. 

a.  An  order  of  publication  in  such  case  can 
be  taken  against  such  persons,  memberb  of  the 
board  of  directors,  as  are  non-residents. 
{SylUUnu  by  the  Court ) 

Upon  petition  for  writ  of  mandamaa. 
Price  &  Floamoy,  for  petitioner.    C.  W. 
Dailey  and  W,  C.  Clayton,  for  respondent. 

Holt,  J.  The  relator,  W.  Irvine  Cross, 
claiming  to  have  been  duly  elected  by  the 
cumulative  system  of  voting  one  of  the 
board  of  directors  of  the  railway  compa- 
ny for  the  year  commencing  on  the  27th 
January,  1891,  and  that  he  is  unlawfully 
held  out  of  his  office  by  one  T.  B.  Davis, 
acting  at  the  instance  and  under  the  ad- 
vice of  the  railway  company,  did  on  the 
11th  February,  1891,  sue  out  of  this  court 
this  alternative  writ  of  niSB(/aniOff  against 
the  company,  T.  B.  Davis,  and  others,  to 
show  cause  why  the  peremptory  writ  of 
maDdamus  prayed  for  to  receive  and  recog- 
nize him  as  a  member  of  such  board  should 
not  be  granted.  By  section  3,  art.  8;  Const., 
(Code  W.  Va.  p.  32,)  the  supreme  court  of 
appeals  has  both  original  and  appellate 
jurisdiction  In  cases  of /n  a  oc/amuA-.  But  by 
rule  of  court  No.  13  (23  W.  Va.  829)  appli- 
cation is  not  to  be  made  to  this  court  in 
the  first  instance  unless  special  reason  be 
shown.  The  special  reason  shown  was 
that  It  was  not  lilsely  that  the  relator 
in  the  ordinary  course  of  business  could. 
get  the    case  finally   determined    within 
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the  year  If  the  proceeding  were  com- 
oienced  in  the  circuit  court.  Tlie  defend- 
ant  railway  company  claims  the  incep- 
tion of  its  present  charter  under  and  by 
virtue  of  tlie  act  of  the  legislature  of  Feb- 
ruary 2e.  18(;6.  (chapter  80,  Acts  1866;)  sec- 
tion 4.  art.  11,  State  Const.,  (Code,  p.  40;) 
and  yariouH  acts  made  in  pursuance 
thereof  provide  that  in  all  elections  for  di- 
rectors, etc.,  the  stockholders  luay  cumu- 
late their  votes.  Plaintiff  claims  that  the 
defendant  company  is  subject  to  this  law. 
Defendant  claims  that  the  constitution 
and  laws  in  that  regard  do  not  apply  to 
It.  This  is  the  main  question  m  contro- 
versy 80UG;ht  to  be  determined  by  this 
proceedin);.  Does  the  right  to  cumulate 
votes  apply  to  the  defendant  companj'? 
Various  answers  by  way  of  return  have 
been  filed,  among  them  the  answer  of  the 
defendant  company,  to  which  plaintiff 
has  demurrt-d,  so  that  the  facts  out  of 
which  the  point  of  law  must  arise  are  de- 
termined by  the  pleadingR.  The  legisla- 
ture of  the  state  of  West  Virginia,  by  act 
of  2«>th  February,  1868,  (see  Acts  1S66.  p. 
80.)  incorporated  the  persons  named,  and 
such  other  persons  as  might  become  as- 
sociated with  them,  as  a  body  corporate 
by  the  name  of  "The  Potomac  and  Pied- 
mont Coal  and  Railroad  Company."  The 
persons  named.  U.  G.  Davis  and  six  oth- 
ers, were  to  manage  the  affairs  of  the 
company  as  directors  constituted  for  the 
purpose  unill  directors  sliould  beelected 
as  provided  for.  The  first  section  gave 
power  and  authority  to  malce  and  pass 
such '  by-laws,  rules,  and  regulations  as 
might  be  deemed  necessary  and  proper, 
"provided,  h«>wever,  that  such  by-laws 
should  not  be  repugnant  to  any  law  of 
this  state  or  of  the  United  States  "  Cap- 
tlal  stock  was  not  to  exceed  $5,000,000, 
divided  into  shares  of  $100  each,  to  be  per- 
sonal property,  "and  each  share  thereof 
shall  entitle  the  holder  thereof  to  one  vote 
in  all  meetings  of  the  stockholders  of  said 
company."  The  ninth  and  last  section 
reads:  "The  legiclature  reserves  the  right 
to  alter  or  amend  this  act,"  but  such  al- 
terati<m  shall  not  affect  or  impair  the 
right  of  the  creditors  to  have  the  proper- 
ty applied  in  discharge  of  their  respective 
claims,  or  of  the  stockholders  to  have  the 
surplus  distributed  according  to  their  re- 
spective interests.  I  quote  these  parts  of 
the  act  of  Incorporation  of  the  original 
company  because  defendants  claim  that 
the  mode  of  voting— one  share,  one  vote 
—is  of  the  nature  of  a  contract  binding 
the  state  not  to  impair  it,  and  that  the 
requiting  and  authorizing  cumulative  vot- 
ing is  such  Impairment,  and  is  obnoxious 
to  section  10.  art.  1,  of  the  constitution  of 
the  United  States.  But  the  conclusion  on 
this  point,  reached  after  careful  considera- 
tion, is  that  the  state  constitution  and 
laws  authorizing  a  stockholder  to  cumu- 
late his  votes  constitute  no  such  Impair- 
ment, lor  the  reason,  among  others,  that 
the  legislature  in  the  last  section  of  the 
act  of  Incorporation  reserves  the  right  to 
alter  and  amend,  and  In  the  latter  part  of 
the  first  section  requires  that  all  the  rules, 
by-laws,  aud  regulations  shall  not  be 
repugnant  to  any  law  of  the  state 
then  in  force,  or  which  might  be  passed 


andnr  the  power  reserved.  Tn  Hays  ▼. 
Com.,  82  Pa.  St.  518,  such  a  mode  of  vot- 
ing was  held  to  be  within  the  protection 
of  theconstitution  of  the  United  States,  as 
wltliin  the  obligation  assumed  by  grant 
of  the  charter.  I  do  not  propose  to  dis- 
enss  this  question.  Here  the  power  to  al- 
ter ts  reserved,  and  such  mode  of  voting  la 
not  irrepeaiable  or  beyond  amendment. 
State  v.  Miller,  30  N.  J.  Law,  368,  86  Arner. 
Dec.  188,  and  notes;  Murray  v.  Cbarles- 
ton,  96  U.  S.  432;  Railway  Co.  ▼.  Georgia. 
98  U.  S.  359;  Railroad  Cos.  v.  Gaines,  97 
D.  S.  697. 

The  incorporators  constituted  direct- 
ors by  the  act  as  such  accepted  the  char- 
ter, and  appointed  persons  to  obtain  sot>- 
Bcriptions,  and  on  9tb  March.  1871,  they 
met  in  the  town  of  Piedmont,  Mineral 
county,  W.  Va..  and  passed  a  resolution 
that  enough  stock  had  been  subscribed  to 
Justify  the  company  in  proceeding  with 
their  business,  liy  act  of  IGth  February, 
1S71.  (Acts  1871,  p.  74,)  time  was  given  to 
organize  witnln  three  years  from  the  date 
of  the  act.  As  early  as  January,  1N72. 
the  company  had  surveyed  a  largo  part  of 
the  line  of  its  proposed  railway  in  Mineral 
county.  The  present  constitution  of  West 
Virginia  was  adopted  andtook  effect  on 
the  22d  day  of  August,  1872.  Article  11.  S 
1,  (see  Code,  p.  40,1  forbids  the  creation  of 
corporations  by  special  law.  Section  3  ex- 
tends the  time  for  organizing  for  two  years 
from  the  time  theconstitution  should  take 
effect.  Section  4,  art.  11,  reads  as  follows: 
"The  legislature  shall  provide  by  law  that 
In  all  elections  for  directors  or  managers 
of  incorporated  companies  every  stock- 
holder sirall  have  the  right  to  vote  In  per- 
son or  by  proxy  for  the  number  of  shares 
of  stock  owned  by  him,  for  as  many  per- 
sons as  there  are  directors  or  managers 
to  be  elected,  or  to  cumulate  said  shares, 
and  give  one  candidate  as  many  votes 
as  the  number  of  directors  multiplied  by 
the  number  of  the  shares  of  bis  stock  shall 
equal,  or  to  distribute  them  on  the  same 
principle  among  as  many  candidates  as 
be  shall  think  fit;  and  such  directors  or 
managers  shall  not  be  elected  in  any  other 
manner."  I  see  no  reason  why  this  latter 
clause  should  not  be  construed  as  of  its 
own  force  controlling  the  manner  of  elect- 
ing directors  under  this  charter  prospect- 
ively. But  if  it  needed  legislative  enact- 
ment to  put  this  constitutional  provision 
In  force  this  was  made  in  the  language  of 
the  constitution  by  act  of  December  20, 
1873.  See  Acts  1872-73,  p.  .535,  c.  181.  This 
was  re-enacted  in  the  general  la  «v  of  March 
H,  1881.  See  section  56,  c.  17,  Acts  1881; 
also  section  67,  same  act,  (Acts  1881,  p. 
236.)  Section  67  provides  that  "all  exist- 
ing railroad  corporations  within  this 
state  shall  respectively  have  and  possess 
all  the  powers  and  privileges  and  be  sub- 
ject to  all  the  duties  and  liabilities  and 
provisions  containedln  thlscliapter."  And 
these  two  sections  are  in  the  present  Code. 
See  Code  W.  Va.  (Warth's  Ed.  1887)  pp. 
523.  526,  c.  54,  §§  56,  67.  By  act  of  Febru- 
ary 23, 1881,  (see  Acts  18S1,  p.  311.)  the  act 
of  February  26.1866,  incorporating  the  Po- 
tomac &  Piedmont  Coal  &  Railroad  Com- 
pany was  amended  and  re-enacted, chang- 
ing the  name  to  the  "  West  Virginia  Cen- 


Digitized  by  V^jOOQIC 


W.Va.) 


CBOSS  V.  WEST  VIBGINIA  CENT.  &  P.  BY.  CO. 


1078 


tral  and  PittsbnrKb  Railway  Company," 
retaining  the  provision  that  the  rales,  ree- 
ulations,  and  by-laws  shall  not  be  repug- 
nant to  any  law  of  thestate  or  the  United 
States;  also  the  section  reseryingthe  right 
to  alter  and  amend;  also  in  section  2 
that  provision  that  each  share  shall  en- 
title the  holder  to  one  vote;  and  It  Is 
hardly  neessai-y  to  add  that  this  provis- 
ion is  nugatory,  and  of  no  effect,  being  in 
the  teeth  of  the  constitutional  provisions, 
and  of  earlier  and  later  laws  made  in  pur- 
suance thereof.  iSee  Act  March  26,1882,  (sec- 
tion 44,  c.  96,  Acts  1882. )  This  corporation 
was  created  by  the  laws  of  this  state,  its 
road  runH  through  the  counties  of  Mineral, 
Grant,  Tucker,  and  Bandolph,  and  there 
can  be  no  r<'aRonable  question  that  the 
BtockhoUlern  have  and  had  on  the  27th 
January,  1S91.  the  right  to  cumulate  their 
votes  in  voting  tor  the  election  of  direct- 
ors. 

The  president  of  the  company,  Henry  G. 
Davis,  resides  in  this  state;  also  defendant 
Q^honias  B.  Davio,  who  is  recognized  by 
tlie  company  and  by  Its  board  of  directors 
as  a  director  tilling  the  place  as  one  of  the 
directors  tliat  the  relator  was  duly 
elected  to  fill.  The  company  has  an  otHce 
in  the  county  of  Mineral,  and  an  agent  re- 
siding there,  appointed  in  pursuance  of 
our  statute  to  accept  service  of  pro- 
ceKS.  The  chief  otHce  is  in  the  city  of  Bal- 
timore, iiut  by  by-law  the  annual  meeting 
of  the  Htockliolilera  may  he  held  In  that 
city  or  in  the  town  of  Piedmont,  Mineral 
county.  On  Januar.y  27. 18U1,  at  the  regu- 
larannnal  meeting  of  thestockholdersheld 
at  Pie<lmont,  W.  Irvine  Cross,  the  relator, 
was  duly  elected  by  thecumulativemanner 
of  voting  one  of  tlie  board  of  directors  for 
tlie  year  commencing  January  27,  1X91, 
and  ending  January  27,  1892,  receiving 
from  stofkholdeni  owning  nearly  $1,U00,- 
0(H).  or  one-tirtb  of  the  par  value  of  the 
wh<ile  stock,  more  than  30  per  cent,  more 
votes  than  any  other  one.  Henry  G. 
Davis.  Stephen  U.  Elkins,  John  A.  Ham- 
bleton,  James  G.  Blaine.  K.  0.  Kerens,  and 
W.  W.  Taylor  were  duly  elected  as  six 
of  the  seven  directors,  each  receiving  44,- 
193  voteH,and  the  relator,  W.Irvine  Cross, 
as  a  quHHtion  of  admitted  fact,  if  our  view 
of  the  law  is  correct,  was  also  elected  as 
director,  receiving  68.600  votes;  yet  the 
company  by  its  executive  head  declared 
defendant  Thomas  B.  Davis  elected,  who 
received  but  44,093,  votes,  the  least  of  all, 
has  since  recognized  him  as  a  director,  and 
refused  to  declare  the  relator  to  be  elected 
and  to  recognize  or  permit  him  to  act  as 
such.  All  this  M'as  done,  I  have  no  doubt,. 
In  good  faith,  believing,  as  they  were  ad- 
vised, that  the  law  of  cumulative  voting 
did  not  apply  to  their  company,  or,  if  ap- 
plying, was  of  no  effect  as  impairing  the 
state's  charter  obligation.  Of  these  seven 
defendants  Henry  G.  Davis,  Stephen  B. 
Elkins,  and  Thomas  B.  Davis  are  resid "nts 
of  this  state;  the  others,  four  in  number, 
are  non-residents,  and  ha  ve  been  proceeded 
against  by  order  of  publication  duly  tak- 
en and  executed. 

Is  ninndawua,  in  this  state,  the  proper 
remedy?  The  respondents  say  not;  that 
It  should  have  been  by  writ  of  guo  war- 
ranto, or  information  In  the  nature  of 
T.12s.E.no.22— 68 


such  writ.  In  someslstes  a  9110  warranto 
information  is  used  to  test  the  title  of  di- 
rectors In  an  Incorporated  company.  Why 
It  has  not  been  so  used  in  thisstate  thefol- 
lowing,  among  other,  reasons  may  be  giv- 
en :  Itis  the  appropriate remedyforresnm- 
Ing  or  abolishing  corporate  privileges  and 
franchises  granted,  but  non-used  or  mis- 
used, or  for  usurpation  of  such  as  are  not 
conferred  by  law,  or  have  been  obtained  by 
fraud, or  are  used  forapurpose  notauthoiv 
Ized.and  against  any  person  who  shall  in- 
trude into  or  usurp  any  public  office,  but 
not  In  the  latter  case  when  it  Is  comprehend- 
ed by  the  statutory  mode  of  contesting  an 
election.  All  these,  without  intending  to 
be  an  exhaustive  enumeration,  are  men- 
tioned In  our  statute.  Code  W.  Va.  p.  739. 
But  the  traditional  history  of  the  remed.v 
has  not  been  such  with  us  as  to  induce  its 
nse  in  doubtful  cases,  or  to  lend  to  the 
gradual  enlargement  of  scope;  and  as  to 
office  we  have  adhered  to  the  idea  that  it 
applies  to  a  public  one,  and  not  to  the 
functionaries  of  private  corporations.  We 
have  but  two  reported  cases  on  th*)  sub- 
ject of  information  in  the  nature  of  quo 
warrantc:  Com.  v.  BIrchett,  2  Va.  Cas. 
51, to  remove  a  Justiceof  the  peace. decided 
by  the  general  court  in  1816;  and  Com.  v. 
President,  etc..  Id.  190,  decided  in  1819,  to 
vacate  the  charter.  Another  reason  might 
be  that,  although  the  incumbent  might  be 
removed  by  this  proceeding,  a  tmindamna 
might  still  be  needed  to  compel  the  relator 
to  be  Inducted  or  recognized. 

Mandamus:  Ou  January  22, 1799,anact 
was  passed  removing  certain  difficulties 
and  delays  attending  the  proceedings  on 
writs  of  maadamua,  and  this  statute, 
without  change,  is  a  part  of  our  present 
Code.  See  chapter  109,  p.  739.  Those  fa- 
miliar with  our  circuit  court  practice  In 
iDModrtmMO,  or  those  who  have  taken  the 
troulile  to  examine  the  50  cases  that  have 
found  their  way  to  our  courts  of  last  re- 
sort during  the  past  100  years,  know  that 
our  practice  is  to  enlarge  and  advance 
this  remedy,  rather  than  to  restrict  and 
restrain  it,  to  allow  amendments  to  meet 
the  Justice  of  the  case,  and  to*  make  it 
flexible  to  accomplish  the  relief  to  which 
the  party  shows  himself  entitled  where 
there  is  no  other  complete  and  adequate 
legal  remedy.  Smith  v.  Dyer,  1  ('ail.  side 
paging  562.  is  one  of  otir  earliest  reported 
cases,  decided  April  27,  1799.  Here  Abra- 
ham Smith  was  de  facto  clerk  of  the  coun- 
ty court  of  Pendleton.  The  district  court 
granted  a  rule  upon  the  clerk,  Smith,  and 
the  Justices  to  show  cause  why  Dyer 
should  not  be  reinstated.  Depositions 
were  taken.  Six  of  the  Justices  returned 
that  Dyer  was  never  duly  elected  and 
sworn,  but  that  Smith  was  duly  elected, 
sworn,  and  admitted.  The  district  court 
awarded  a  peremptory  mandamus  tore- 
store,  and  on  appeal  to  the  court  of  ap- 
peals that  judgment  was  affirmed.  The 
writ  was  not  served  on  all  the  Justices,  but 
npon  those  composing  the  court  on  .tune 
6,  1798.  Dew  v.  Judges,  3  Hen.  &  M.  1, 
was  decided  October  13, 1808.  The  conrt 
there  held  that  the  writ  of  mandamus  is 
the  proper  remedy  to  restore  a  clerk  ousted 
from  his  office  by  the  illegal  appointment 
of  another  person.    Tbia  la  our  leading 
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case  upon  the  sabject,  In  which  It  wascun- 
tended  that  91:0  waiTa,nto,  and  not 
mandamaa,  was  the  proper  remedy;  bat 
the  court  held  mandamus  to  be  proper, 
citing  a  case  not  reported,  decided  in  1786, 
In  which  Jamefl  Bland  was  by  mavdamna 
restored  to  the  office  of  clerk  of  thecounty 
court  of  Westmoreland,  and  that  it  was 
the  proper  remedy  to  admit  as  well  as  to 
restore  to  such  office.  Booker  v.  Young, 
12  Grat.  306,  (decided  April,  1855.)  was  a 
mandamus  to  compel  the  directors  of  the 
branch  of  the  Exchange  Bank  at  Clarksvllle 
to  admits.  D.  Booker,  the  relator,  to  the  of- 
fice of  president  of  said  branch  bank.  The 
proceeding  by  way  of  mandamus  seemed 
to  the  court  to  be  a  fair,  convenient,  and 
speedy  mode  of  litigating  and  deciding 
upon  such  questions.  In  Fisher  v.  City  of 
Charleston,  17  W.  Va.  595,  and  Fisher  v. 
Mayor,  etc..  Id.  628,  there  Is  a  lull  discus- 
sion of  our  practice  in  such  cases.  Aside 
from  the  merits,  except  so  far  as  modes 
of  procedure  are  questions  of  merit,  as 
they  may  he,  the  defendants  Interpose 
various  grounds  of  objections  to  the  per- 
emptory writ,  among  them,  a  motion  to 
quash  the  alternative  writ.  "When  a  writ 
of  mandamuR  Is  issued  the  return  thereto 
shall  state  plainly  and  concisely  the  mat- 
ter of  law  or  fact  reli^  on  in  opposition 
to  the  complaint. "  Section  1,  c.  109.  p.  739, 
(rode.  The  proceedings  in  this  case  were 
taken  In  conformity  to  the  practice  as 
recognized  and  sanctioned  in  Fisher  v. 
City  of  Charleston,  17  W.  Va.  695.  A  peti- 
tion was  filed,  making  what  was  for  the 
occasion  taken  as  a  prima  facie  case,  and 
on  motion  of  complainant  an  order  was 
entered  reciting  the  filing  of  the  petition, 
which  orders  the  defendants  to  appear  and 
show  cause  why  the  writ  of  maadamua 
prayed  for  should  not  be  awarded,  and  that 
t  might  be  served  by  serving  a  copy  of  the 
order,  which  was  to  be  taken  and  treated 
as  the  alternative  writ,  to  be  served  by 
copy,  and  by  order  of  publication  against 
non-residents.  This  the  defendants  have 
treated  as  the  alternative  writ,  and  have 
moved  to,  quash  the  same;  also  to  quash 
the  return  of  service. 

To  quash  the  writ:  I  regard  the  rule 
treated  as  an  alternative  writ  as  making 
a  prima  facte  case  on  facts  specifically  and 
sufficiently  stated.  The  motion  to  quash 
must  therefore  be  overruled. 

Motion  to  quash  return :  It  is  contend- 
ed by  the  defendants  that  no  order  of  pub- 
lication can  be  taken  against  them.  The 
order  of  the  court  awards  the  alternative 
writ  of  mandamus  against  the  railroad 
company  sued  by  Its  corporate  name,  and 
each  one  of  the  seven  persons  composing 
the  board  of  directors,  four  of  whom,  as 
appears  by  affidavit  filed,  are  non-resi- 
dents; and  against  the  non-residents  an 
order  of  publication  was  entered,  exe- 
cuted, and  returned.  Section  2,  r.  124,  p. 
776,  Code  W.  Va.,  says:  "Process  to 
commence  suits.  Including  writs  of  scire 
facias,  mandamus,  quo  warranto,  certl- 
orarl,  prohibition,  and  the  aliaa  or  other 
process,  •  •  •  maybeserved,"etc.  Section 
11,  c.  124,  p.  778,  Id.,  says:  "On  affidavit 
that  a  defendant  Is  not  a  resident  of  this 
state  In  •  *  •  an  order  of  publication 
may  be  entered  against  such  defendant. " 


It  is  hardly  necessary  to  say  that  the  pro- 
ceeding by  mandamus  is  a  suit,  and  by 
our  statute  (chapter  109,  p.  739,  Id.)  as- 
similated to  the  ordinary  action  at  law. 
The  alternative  writ  is  treated  as  the  dec- 
laration and  the  process  to  be  served  by 
copy,  the  (answer)  return  as  a  demurrer 
or  plea,  to  which  return  plaintiff  may  de- 
mur or  plead,  specially  or  both.  Defend- 
ants say  that  the  Individual  members  of 
the  board  of  directors  are  necessary  par- 
ties in  this  proceeding,  being  the  only 
tangible  organ  of  the  corporate  entity; 
but,  inasmuch  as  they  cannot  be  reached 
by  attachment  or  personal  Judgment, 
therefore  they  cannot  be  proceeded  against 
as  non-residents  by  order  of  publication. 
What  the  court  may  do  or  can  do  is  an 
after-matter.  If  they  are  not  Improper 
parties,  then  they  come  within  both  the 
letter  and  spirit  of  our  statute  on  the  sub- 
ject. We  have  already  said  that  the  order 
reciting  the  facts  set  out  In  the  petition 
and  awarding  the  alternative  writ  as 
matter  of  convenience  and  as  process  to 
give  notice  by  serving  a  copy  is  to  he  ta  ken 
as  the  alternative  writ ;  that  dMendnnt's 
motion  to  quash  it,  taken  as  a  izeneral  de- 
murrer, must  be  overruled,  seeing  that  the 
facts  stated  therein  show  prima  facte 
that  he  has  the  specific  right  claimed,  and 
that  mandamus  Is  his  proper  remedy; 
and  this  brings  ns  to  the  defendant  com- 
pany's answer  or  return  and  complain- 
ant's demurrer  thereto. 

Here  we  assume  all  the  material  aver- 
ments of  the  alternative  writ  to  be  true 
which  are  either  not  denied  by  the  answer 
or  return  or  not  confessed  and  sufficiently 
avoided, and  all  matters  sufficiently  plead- 
ed in  the  return  or  answer  are  for  the  pur- 
poses of  the  demurrer  taken  to  be  true; 
but.  If  the  answeror  return  raises  no  ques- 
tion of  fact  then  it  Is  but  a  demurrer  itself, 
to  which,  of  course,  nu  demurrer  is  neces- 
sary. The  defendant  company,  by  lti>  an- 
swer, says  it  is  a  corporation  of  the  state 
ofWest  Virginia,  duly  Incorporated  nnder 
the  laws  of  said  state,  and  for  cause 
against  the  peremptory  writ  prayed  for 
says  that  it  has  no  power  to  receive  or  rec- 
ognize the  plaintiff  as  a  director  for  the 
year  beginning  27th  January,  1831,  but 
that  such  recognition  can  only  be  made  by 
Its  board  of  directors;  that  the  board 
consists  of  seTcn  members;  that  three, 
naming  them,  are  residents  of  this  state: 
that  one  of  them,  H.  G.  Davis,  has  not 
been  served  with  process,  (and  thisis  true;) 
that  the  remaining  four,  a  majority  of  the 
board,  are  non-residents  of  the  state;  that 
service  by  order  of  publication  Is  not  suf- 
ficient, and  that  they  are  withont  the 
Jurisdiction  of  this  court,  and  cannot  be 
reached  by  the  process  ol  the  court  to  en- 
force obedience  to  its  commands;  that  the 
writ,  although  served  on  G.  W.  Harrison, 
the  attorney  appointed  by  thecompany  to 
accept  service  in  ordinary  cases  as  re- 
qnired  by  statnte.yet  could  not  be  accept- 
ed by  Harrison  in  this  case,  as  he  had  no 
authority  to  recognize  the  complainantas 
a  director.  The  rest  of  thedefendant  com- 
pany's answer  Is  taken  up  with  setting  on  t 
the  facts  and  referring  to  the  act  of  incor- 
poration and  other  acts  already  given. 
Section  24,  c.  64,  p.  608,  Code,  requires  thi 
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corporation  to  appoint  some  person  resld- 
iag  Id  this  atateto  accept  service  on  belialf 
of  ttie  company,  an'i  upon  wbom  service 
may  be  had  of  any  process  or  notice.  The 
record  shows  that  the  alternative  writ 
was  served  on  the  defendant  curapany  by 
delivering  an  attested  copy  to  George  W. 
Harrison,  a  resident  of  Piedmont,  Mineral 
county,  W.  Va.,  the  agent  and  attorney 
in  fact  for  said  company,  appointed  pur- 
suant to  law  by  power  of  attorney  dated 
May  30, 1888,  and  recorded  in  that  county, 
to  accept  service.  That  would  seem  to  be 
a  good  service  on  the  company.  I  do  not 
thinlc  tliat  a  railway  company  created  by 
this  state,  and  having  its  roud  in  tills 
state,  can  be  considered  as  without  the 
jurisdiction  of  the  court  in  a  case  of  man- 
damus liecause  a  majority  of  its  hoard  nf 
directors  are  non-residents.  It  may  em- 
barrass the  court  in  enforcing  obedience, 
.  but  I  take  it  fur  granted  that  after  it  has 
been  authoritatively  and  finally  decided 
that  the  system  of  cumulative  voting  ap- 
plies to  this  corporation,  and  does  not 
violate  any  charter  right,  there  will  be  no 
necessity  of  devising  extraordinary  means 
to  give  such  decision  practical  effect.  For 
the  reasons  given  we  hold  that  the  law 
giving  the  right  to  stockholders  to  cnmp- 
late  their  votes  in  the  election  for  directors 
ormanagersappliestotbedcfendantcorpo- 
ration,  and  thatthecomplalnant,  W.Irvine 
Cross,  was  on  the  27tb  day  of  January, 
1891,  duly  elected  a  director  for  one  year 
commencing  on  that  day ;  that  defendant 
Thomas  B.  Davis  was  not  elected  a  direct- 
or on  that  day  tor  such  year;  and  that 
said  Davis  was  improperly  and  illegally 
declared  elected;  and  that  the  complain- 
ant W.  Irvine  Cross  should  have  been  de- 
clared so  elected.  We  reatard  the  respective 
answers  filed  as  insufficient  inlaw;  that 
the  demurrers  thereto  are  well  taken,  and 
that  the  peremptory  writ  of  mandamus 
should  go,  requiring  the  said  Thomas  B. 
Davis  to  vacate  the  nffice  of  director  of 
said  company  now  held  by  him,  and  sur- 
render tliesame  to  the  complainant,  W.Ir- 
vine CroHS,  and  commanding  the  defendant 
company,  by  its  bonrd  of  directors,  offl- 
cerH, agents, and  servants,  or  other  proper 
means,  to  t-eceive  and  recognize  the  com- 
plainant, W.  Irvine  Cross,  as  such  director 
In  the  place  and  stead  of  defendant  Thom- 
as B.  Davis. 

Lucas,  P.,  and  E.voLtSH  an4  Bbannon, 
JJ.,  concur.    - 

(34  W.  Va.  783)  

Yatks  ▼.  Town  op  West  Orafton  et  al. 

{Supreme  Court  of  Appeals  qf  West  Virorinto. 
Marcti  7, 1881.) 

Railroads  os  County  Road  —  AuTHORrrr  o* 
Town  Officers— Cohpinsatioh  —  Dissolution 
OF  Injonctiok. 

1.  Wbere  a  ooonty  road  has  been  incladed 
within  the  limita  of  an  incorporated  town,  and 
the  municipal  aatborlties  of  said  town  have  as- 
sumed control  of  snob  road,  they  may,  under 
their  general  poirers  conferred  by  statute  with 
reference  to  streets,  alleys,  etc.,  authorize  a  rail- 
road company  to  use  a  portion  of  said  rood  for 
the  purpose  of  constructing  its  railway  along  the 
same,  in  accordance  with  the  statute  which  pro- 
vides for  snch  oonstmction. 

2.  Such  transfer  of  the  oae  of  a  portion  of 
«iich  road  to  s  railroad  company  for  the  purpose 


of  oonatmcUng  its  railroad  thereon  in  the  man- 
ner prescribed  by  statute  Is  not  a  taking  of  the 
property  without  the  consent  of  the  owner  of  the 
fee,  as  is  contemplated  by  article  8,  {  9,  of  the 
constitution. 

8.  The  owner  of  lota  and  lands  adjoining  said 
road,  along  which  snch  railroad  is  constructed, 
whether  they  own  the  fee  In  the  ground  occupied 
by  the  road  or  not,  cannot  enjoin  the  railroad 
company  from  constructing  its  railroad  along  the 
road  in  the  manner  required  by  the  statute,  un- 
less the  injury  therefrom  will  entirely  destroy 
the  value  of  bis  property,  and  theruby  be  equiv- 
alent to  a  taking  of  it  by  said  railroad  company. 

1.  When  an  injunction  is  wholly  dissolveKd, 
the  bill  will  be  dismissed,   unless  a  sufficient 
cause  bd  shown  against  such  dismission. 
{Syllabus  by  the  Court.) 

Appeal  and  supersedeas  from  circuit 
court,  Taylor  county. 

M.  H.  Dent,  for  appellant.  J.  B.  Holt 
and  'J.  A.  Hutchinson,  for  appellees. 

English,  J.  On  the  6th  day  of  July,  1889, 
Thornburg  B.  Tates  filed  a  bill  in  the  cir- 
cuit court  of  Taylor  county  against  the 
town  of  West  Grafton  and  others,  in 
which  he  alleged  that  in  1870  the  county 
court  of  Taylor  county  established  a 
county  road  over  aud  through  lands  be- 
longing to  blm  and  tbe  defendant  Jed.  W. 
Yates,  for  public  use  and  convenience, 
within  the  now  corporate  limits  of  said 
town,  from  a  point  near  tbe  north-west- 
ern corner  of  the  fair  grround  to  the  Web- 
ster road,  at  or  near  tbe  National  Ceme- 
tery, which  road  was  alleged  to  be  shown 
on  a  plat  exhibited  tberewitb,  designating 
the  portion  of  said  road  from  tbe  point, 
A,  to  the  point,  B,  as  tbe  part  expressly 
made  the  subject  of  reference  and  contro- 
versy In  the  bill;  that  said  county  court 
immediately  took  possesbion  of  said  road 
and  occupied  the  same  until  the  year  1874, 
when  the  town  of  West  Grafton  was  in- 
corporated, and  said  road,  then  falling 
within  the  corporate  limits  of  said  town, 
chme  under  the  jurisdiction  of  the  common 
council  of  said  town,  who  continued  to 
hold,  worE,  occupy,  and  use  the  same  as 
a  public  road  until  the  matters  therein 
complained  of  occurred;  that  in  the  year 
1886  the  lands  through  which  said  road 
passed  were  partitioned  between  the  plain- 
tiff and  the  defendant  Jed.  W.  Yates,  and 
plaintiff  was  assigned  the  land  on  one  side 
of  the  road,  and  defendant  Jed.  W.  Yates 
the  land  on  the  other  side  of  the  road ;  but 
said  road  was  not  taken  into  considera- 
tion in  said  partition,  but  was  left  undis- 
turbed for  the  nse  of  the  public;  and  a 
copy  of  tbe  decree  of  partition  and  the 
platshowingsaid  road  was  exhibited  with 
said  bill.  He  also  alleged  that  he  was 
still  the  owner  in  fee,  subject  to  public 
uses,  of  the  undivided  bait  of  said  road, 
and  that  in  case  of  the  abandonment 
thereof  by  the  public  the  same  reverts  to 
him;  that  said  road  is  an  absolute  and 
indispensable  necessity  for  him  to  use  in 
going  to  and  from  the  residue  of  his  lands, 
as  shown  on  said  plat  as  tracts  Nos.  TT 
and  C,  and  that  the  closing  of  said  road 
will  cut  off  his  communication  with  said 
lands,  and  greatly  Impair,  if  not  entirely 
destroy,  their  market  value;  that  when 
said  road  was  established,  which  was 
during  plaintiff's  minority,  he  claimed  no 
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damages  for  the  land  taken  tor  said  road, 
because  of  Its  peculiar  benefit  to  his  other 
lands,  but  that,  notwlthstandiag  the 
premises,  the  plaintiff  charged  that  the 
commnn  council  of  the  said  town  of  West 
Grafton,  against  the  public  interests  of 
which  it  is  the  guardian,  and  to  the  de- 
struction and  damage  of  plaintiff 's  pHvate 
riehts  and  property,  conceived  the  unlatr- 
ful  purpose  of  abandoning  said  road,  and 
allowing  the  same  to  be  wholly  ob- 
structed and  closed  up  by  the  defendant 
railroad  company  for  its  own  private  pur- 
poses, and  actually  entered  into  a  con- 
tract with  said  company  to  abandon 
said  road  to  said  conipauy's  private  uses, 
in  consideration  of  the  payment  by  said 
company  to  said  town  of  the  sum  of  $250; 
and  a  copy  of  the  order  of  said  common 
council  was  exhibited  with  said  bill.  And 
tbe  plaintiff  further  alleged  that  if  said 
town  authorities  were  permitted  to  carry 
out  their  said  contract  with  said  com- 
pany, and  said  company  was  permitted 
to  obstruct  and  close  up  said  road  by  vir- 
tue of  said  contract,. the  plain tiO  would  be 
Irreparably  injured  and  damaged  thereby, 
and  his  reversionary  interest  in  said  road 
would  be  taken  for  private  purposes  with- 
out Just  compensation.  He  therefore 
grayed  that  said  town  authorities  might 
e  enjoined  and  restrained  from  carrying 
out  said  contract  with  said  company, and 
that  said  company  might  be  enjoined  and 
restrained  from  obstructing  said  road, 
and  that  upon  a  flnal  hearing  said  town 
might  be  compelled  to  open  and  keep  open 
said  road  for  public  use,  and  for  general 
relief.  The  defendant  the  town  of  West 
Grafton  and  several  members  of  Its  coun- 
cil demurred  separately  to  the  plaintiff's 
bill,  in  which  demurrer  the  plaintlCf  Joined; 
and  on  the  ISth  day  of  November,  1889, 
the  court  sustained  said  demurrers,  dis- 
solved tbe  Injunction  which  bad  been 
awarded  therelti  in  accordance  with  tbe 
prayer  of  the  bill,  and  dismissed  the 
plaiutiff's  bill,  with  costs,  and  from  this 
decree  the  plaintilt  applied  for  and  ob- 
tained this  appeal. 

Did  tbe  court  below  cotAmlt  an  error  in 
sustaining  the  defendant's  demurrer? 
Our  statute  (chapter  47,  §  28,  Code  W. 
Va.)  provides  that  "the  council  of  such 
city,  town,  or  village  shall  have  power 
therein  to  lay  off,  vacate,  close,  open,  al- 
ter, curb,  pave,  and  keep  in  good  repair 
roads,  streets, "  etc.,  "for  tbe  use  of  the 
public,  or  any  of  the  citizens  thereof." 
Under  this  statute  tbe  towns  In  this 
state,  so  far  as  streets,  roads,  alleys,  etc.. 
He  within  their  limits,  have  full  power  to 
open,  close,  vacate,  or  alter  tbe  same.  It 
is  alleged  in  the  bill  that  (titer  the  incor- 
poration of  tbe  town  of  West  Grafton,  in 
1874,  said  road  fell  within  the  corporate 
limits  of  said  town,  and  was  worked  and 
used  by  the  common  council  thereof;  and 
the  plaintiff  bases  his  claim  for  relief  on 
the  fact  that  on  the  16th  day  of  April, 
1889,  the  council  of  said  town  made  tbe 
following  order,  to-wit:  "That  part  of 
what  Is  known  as  the  'Fair-Ground  Road' 

S describing  the  part  referred  to]  be  aban- 
oned  to  the  use  of  the  Baltimore  ft  Ohio 
Railroad  Company  for  and  in  considera- 
^on  of  $250,  to  be  paid  by  said  Baltimore 


&  Ohio  Railroad  Company  to  the  corpora- 
tion of  West  Grafton ; "  and  by  reason  of 
this  order  the  plaintiff  claims  that  the 
council  of  said  town  has  conceived  the  un- 
lawful purpose  of  abandoning  said  ruad; 
and  allowing  the  same  to  be  wholly  ob- 
structed and  closed  up  by  the  defendant 
railroad  company  fbr  itsown  private  pur- 
poses. This  allegation,  however,  is  in- 
consistent with  the  order  of  said  town 
council,  which  Is  above  quoted, and  which 
Is  exhibited  and  made  part  of  tbe  bill.  If 
said  council  had  seen  proper  to  absolutely 
vacate  said  street,  the  statute,  as  we  have 
se^n,  confers  upon  them  full  power  to  do 
so;  but,  according  to  my  construction  and 
interpretation  of  the  language  used  in 
said  order,  it  did  not  vacate  said  road,  or 
any  part  of  It,  but  for  a  consideration  It 
abandoned  a  portion  of  said  road,  (not 
a  bsolntely ,  )buttothe  use  of  another  public 
highway,  to-wit,  tbe  Baltimore  ft  Ohio 
Railroad.  The  constitution  (article  11,  § 
9)  provides  that  "railroads  heretofora 
(Constructed,  or  that  may  hereafter  be  con- 
structed, in  tbis  state,  are  hereby  declared 
public  highways,  and  shall  bo  free  to  all 
persons  for  the  transportation  of  their 
persons  and  property  thereon  under  such 
regulations  as  may  be  prescribed  bylaw," 
etc.,  and  while  it  might  be  true  that  said 
town  conncil  had  no  right  to  receive  pay 
for  the  easement  they  thus  surrendered, 
yet  this  action  was  something  of  which 
the  plaintiff  could  not  complain,  and,  as 
said  town  was  not  the  owner  of  tbe  fee- 
simple  in  said  road  as  a  matter  of  course, 
it  could  In  no  manner  confer  such  title  up- 
on the  railroad ;  but  the  effect  and  result 
of  the  order  was  to  transfer  the  easement 
to  the  railroad  company  as  to  a  portion 
of  said  road;  and  this  court  has  held  in 
tbe  case  of  Arbens  v.  Railway  Co.,  33  W. 
Va.  11, 10  a.  E.  Rep.  14,  that  •'^the  use  by 
a  railroad  under  legislative  authority  of 
the  street  of  a  city  in  Its  ordinary  use,  as 
a  means  of  travel  and  transportation,  is 
not  an  abandonment  or  perversion  of  tbe 
street  from  its  original  purposes.  •  •  • 
To  construct  an  operate  such  lines,  it  is 
necessary  that  cities  shall  be  traversied  by 
them.  The  city  is  necessarily  traversed  by 
and  through  its  streets,  and  by  laying  a 
railroad  track  through  or  along  a  public 
street  the  use  and  comfort  of  the  latter  as 
a  highway  must  be  somewhat  impaired. 
When  this  Is  done  under  proper  authority, 
It  is  but  thb  assertion  of  so  much  of  the 
sovereign  power  and  discretion,  by  which 
tbe  enjoyment  of  one  right  or  easement 
Is  abridged,  that  the  public  may  have  an- 
other deemed  to  be  of  greater  value.  Tbis 
doctrine  is  especially  true  In  tbis  state,  be- 
cause our  constitution  (article  11,  §  9)  ex- 
pressly declares  that  all  railroads  shall  be 
public  highways,  free  to  all  persons  for  the 
transportation  of  their  persons  and  their 
property.  The  use  of  a  street,  therefore. 
In  this  state  by  a  railroad  for  its  track.  Is 
not  an  abandonment  of  the  easement,  but 
simply  tbe  Imposition  of  an  additional 
servitude  for  tbe  benefit  of  the  public." 
In  the  case  of  Spencer  y.  Railroad  Co.,  23 
W.  Va.  420,  Gbbbn,  J.,  In  delivering  tbe 
opinion  of  the  court,  qnotea  from  the  case 
of  Railroad  Co.  v.  City  of  Newark,  10  N.  J. 
Eq.  852,  this  passage:  "It  follows  that 
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where  a  pnbltc  highway  Is  nsed  In  com- 
mon with  the  public,  under  the  sanction  of 
lesrislatlve  authority,  it  may  enjoy  snch 
use  without  making  compensation  to  the 
owners  in  tee  of  the  adjacent  lands,  and 
that  the  legislature  may  authorize  snch 
use  without  providing  compensation  to 
the  owners  in  fee  ol  the  adjacent  lands, 
even  under  the  existing  constitution  of  the 
state,  which  provides  that  individuals  or 
private  corporations  shall  not  be  author- 
ized to  take  prlvateproperty  forpubllc  use 
without  just  compensation  first  made  to 
the  owners.  Theuuthorlt>  tousea  public 
highway  for  the  purpose  ot  a  railroad,  re- 
taining the  use  ol  such  highway  fur  all  or- 
dinary purposes,  subject  only  to  the  in- 
convenience of  the  railroad.  Is  not  such 
taking  of  private  property  from  the  owner 
of  the  fee  of  the  adjacent  lauds  as  Is  con- 
templated by  this  provision  ot  the  consti- 
tution. The  easement  of  the  highway  is 
In  the  public,  although  the  tee  Is  technical- 
ly in  the  adjacent  owner.  It  is  the  ease- 
ment only  which  Is  appropriated,  and  no 
right  or  title  of  the  owner  is  interfered 
with ;"  and  on  page  427  this  court  held  as 
follows:  "It  is  obvious,  therefore,  that 
when  a  railroad  company  Is  authorized  by 
the  legislature  by  an  express  statute,  or 
when  authorized  by  a  town  council  by  the 
authority  of  a  legislative  statute,  which 
Is  the  same,  it  cannot,  cither  at  common 
law  or  In  a  court  of  equity,  be  sued  or  en- 
joined, if  It  Is  proceeding  to  build  its  road 
in  snch  street  carefully  and  skillfully,  and 
in  a  manner  least  injurious  to  others; 
and  if  the  conslltutlon  gives  the  owner  of 
an  adjoining  lot  no  redress,  the  Injury  he 
sustains  must  be  regarded  as  damnumab- 
sque  injuria;'  and  it  follows  that  If  the 
railroad  could  not  be  enjoined  by  the  own- 
er ot  the  tee  from  couRtrurting  its  track 
without  proper  authority  when  that  au- 
thority was  conferred  by  tbetown council, 
the  town  authorities  could  not  bo  re- 
strained from  granting  permission  to  said 
railroad  to  construct  Its  track  along  the 
street  because  this  court,  in  deciding  that 
a  railroad  when  authorized  by.  a  town 
council  to  construct  a  railroad  track  along 
one  of  Its  streets  could  not  be  enjoined 
from  so  doing,  passed  upon  the  right  ot 
the  town  council  to  grant  such  permission. 
The  town  council,  under  the  statute,  only 
has  the  control  ot  the  easement;  and,  not 
being  the  owner  of  the  fee-simple,  no  act 
on  its  part  could  confer  the  fee-simple  up- 
on the  railroad.  All  it  could  transfer 
would  be  the  use  of  the  easement,  and 
such  transfer,  as  we  have  seen,  "Is  not  an 
abandonment  of  the  easement,  but  simply 
the  Imposition  of  an  additional  servitude 
tor  the  benefit  of  the  public;"  and  the  or- 
der of  the  town  council,  by  its  language, 
does  not  abandon  said  road,  but  does 
abandon  a  part  of  what  is  known  as  the 
"Fair-Oround  Road"  to  the  use  of  the 
Baltimore  &  Ohio  Railroad  Company. 
This  order  of  the  council  of  the  town  of 
West  Grafton  does  not  in  any  manner  pur- 
port toconferupon  said  railroad  company 
the  fee-simple  ot  the  land  occupied  by  said 
road,  and  the  plaintiff  in  his  bill  does  not 
allege  that  said  road  has  been  taken,  bnt 
does  allege  "that.  If  the  town  aathorltles 
are  permitted  to  carry  out  their  said  con- 


tract with  bald  company,*  etc.,  be  will  be 
irreparably  injured  and  damaged  thereby, 
and  his  reversionary  Interest  In  said  road 
will  be  taken  tor  private  purposes  with- 
out just  compensation;  but  when  we 
look  to  the  order  made  by  said  council  we 
find  that  the  privilege  thereby  conferred 
upon  said  railroad  company  in  no  man- 
ner constitutes  a  taking  of  the  lee-slrapleof 
the  property,  under  the  ruling  In  Railroad 
Co.  V.  City  of  Newark,  supra.  Our  Code, 
(chapter  54,  §  50,)  among  other  things, 
expressly  confers  upon  railroads  the  pow- 
er to  construct  such  railways  "across, 
along,  or  upon  any  stream  of  water,  water- 
course, street,  highway,  road,  turnpike,  or 
canal  which  the  route  of  such  railroad  shall 
intersect  or  touch ;  but  such  corporation 
shall  restore  the  stream,  water-course, 
street,  highway,  road,  turnpike,  or  canal 
thus  Intersected  or  touched  to  its  former 
state,  or  to  such  state  as  not  unnecessarily 
tohaveimpaired  Its  nsefulness.andtokeep 
such  crossing  in  repair :  *  *  *  provid- 
ed, that,  in  case  of  the  construction  ot  said 
railroad  along  highways,  roads,  turn- 
pikes, or  canals,  such  railroads  shall  either 
first  obtain  the  consent  of  the  lawful  au- 
thorities having  control  or  Jurisdiction  ot 
the  same,  or  condemn  the  same,  under  the 
provisions  of  section  48  ot  this  chapter;" 
and  Dillon's  Municipal  Corporations  (vol- 
ume 2,  §  666)  asserts  the  law  upon  this  sub- 
ject as  follows:  "The  plenary  power  of 
the  legislature  over  streets  and  highways 
Is  such  that  It  may,  in  the  absence  ot  spe- 
cial constitutional  restriction,  vacate  or 
discontinue thepubllc easement  in  them, or 
Invest  municipal  corporations  with  thia 
authority.  Without  a  judicial  determina- 
tion, a  municipal  corporation,  under  the 
authority  conferred  in  Its  charter  'to 
locate  and  establish  streets  and  alleys, 
and  vacate  the  same,'  may  constitution- 
ally order  the  vacation  ot  a  street;  and 
this  power,  when  exercised  with  due  re- 
gard to  Individual  rights,  will  not  be  re- 
strained at  the  Instance  ot  a  property  own- 
er clairalngthat  he  is  interested  in  keeping 
open  the  streets  dedicated  to  the  public. 
Underthelaw,  then.as  it  exists,  the  munici- 
pal authorities  ot  said  town  having  the 
right  to  authorise  said  railroad  company 
to  construct  and  operate  its  railroad 
along  a  portion  of  said  road  lying  within 
the  limits  of  said  town ;  and  said  railroad, 
under  the  statute,  having  the  power  to 
accept  said  use  and  privilege,  and  to  con- 
struct its  railroad  along  said  road,  it  be- 
ing expressly  provided  in  the  statute  that, 
in  so  doing  "such  railroad  shall  restore  the 
road  BO  intersected  or  touched  to  its  for- 
mer state,  or  to  such  a  state  as  not  un- 
necessarily to  impair  Its  usefulness ;"  and 
it  having  been  held,  as  we  have  seen,  in  10 
N.  J.  Eq.  352,  that  "the  authority  to  use 
a  public  highway  for  the  purpose  ot  a  rail- 
road, retaining  the  nse  ot  such  highway 
tor  all  ordinary  purposes,  subject  only  to 
the  inconvenience  of  the  railroad.  Is  not 
such  taking  of  private  property  from  the 
owner  ot  the  tee  ot  the  adjacent  lands  as 
is  contemplated  by  the  provision  of  the 
eonstttntion  in  reference  thereto,  "—my 
conclusion  is  that  the  plaintiff  by  bis  bill 
and  exhibits  has  not  presented  snch  a  case 
as  wonld  entitle  bim  to  the  relief  prayed 
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'or.  Tbe  coort  below,  themfore,  acted 
properly  In  suBtalniriK  tbe  demurrer  and 
diMAoIring  the  iojanctiun.  It  Is  claimed 
that  the  court  erred  in  dismlBslDK  tbe 
plaintiff's  bill,  bat  our  Code  (chapter  183, 
§  13)  provides  that,  "when  an  injunction  is 
wholly  diRHolved,  the  bill  shall  be  dis- 
missed, with  costs,  unless  a  sufiScient  cause 
be  shown  aKainst  such  dismission."  It 
does  not  appear  that  any  such  cause  was 
shown,  and  no  motion  was  made  for  leare 
to  amend.  The  decreecompialned  of  must 
be  afflrmed,  with  costs  and  damages  to 
tbe  appellee. 

Lucas,  P.,  and  Bbannon  and  Holt,  JJ., 
concur. 


{34  W.  Va.  m) 

County  Codkt  of  Tdckeb  County  v. 
MiLLBR  et  al. 

{Supreme  Court  of  Appeals  of  West  Virginia. 
March  7,  1891.) 

SHEBirFS— LlABILITT  TO  COCNTT— JUDOMBST. 

A  DOttoe  of  a  motioii  against  a  sheriff  and 
his  sureties  for  judgment  in  favor  of  a  county  for 
moneys  due  from  tbe  sheriff  for  collection  of 
county  levy  and  road  levies  is  not  bad  because  of 
its  lotnlng  those  two  kinds  of  levy  as  grounds  for 
the  motion. 
{SyUabua  by  the  Cowrk) 

Error  to  circuit  court.  Tucker  county. 

A.  B.  PMmons,  for  plaintiff  in  error.  W. 
B.  Maxwell  and  P.  Lipscomb,  for  defend- 
ants in  error. 

Brannon,  J.  The  county  court  of  Tuck- 
er gave  notice  to  M.  V.  Miller,  late  sheriff, 
and  the  sureties  in  his  bond,  of  a  motion 
before  the  circuit  court  of  that  county  for 
judgment  in  Its  favor  for  moneys  alleged 
to  be  due  from  tbe  sheriff  for  taxee  col- 
lected; and,  the  circuit  court  having 
quashed  the  notice,  tbe  county  court  sued 
out  this  writ  of  error.  It  is  unnecessary 
to  refer  to  authorities  as  to  form  and  cer- 
tainty of  notices  of  motions  to  show  that 
they  are  treated  with  liberality,  for  no  ob- 
jection Is  made  to  the  certainty  of  this  no- 
tice, and  it  seems  to  be  amply  sufflcleot  In 
that  regard.  The  only  point  made  here 
for  tbe  appellees  Is  as  to  what  is  called  in 
the  brief  uf  counsel  "misjoinder  of  action 
In  tbe  notice."  It  alleges  that  a  certain 
sum  was  due  from  tho  sheriff  for  county 
levy,  and  certain  separate  sums  for  road 
taxes  in  several  districts  specified,  and 
warned  the  defendants  that  the  county 
court  would  move  for  judgment  for  a  cer- 
tain sum,  beingthe  aggregate  amount  due 
from  tbe  sheriff  for  all  said  sums.  A  no- 
tice of  a  motion  Is  not  technical  process  in 
a  common-law  action.  It  is  not  itself  the 
motion,  for  that  is  made  in  court;  but  is 
simply  warning  that  such  motion  nill  be 
made,  specifying  tbe  ground  of  such  mo- 
tion. Therefore  I  think  that  under  this 
one  notice  there  might  have  been  several 
motions;  in  other  words,  a  separate  judg- 
ment for  each  separate  cause.  lu  Segoaine 
v.  Auditor,  4  Muuf.  898.  it  was  held  that 
notice  of  a  motion  for  judgment  against  a 
sheriff  for  the  amount  .of  his  receipt  for 
sundry  executions  for  fines  is  aufflclent. 
without  mentioning  tbe  separate  amount 
of  each  execution  or  the  aggregate.  It 
was  admitted  by  the  distinguished  lawyer 


Wickbam  that  one  notice  would  do.  In 
Hendricks  v.  Shoemaker,  3  Grat.  197,  it 
was  held  that  one  Joint  notice  to  a  con- 
stable and  sureties,  upon  default  of  the 
constable  in  several  cases. is  sutBcient.and 
separate  judgments  should  begiyen.  In 
this  case  any  liability  which  may  exist  is 
based  on  one  bond;  the  moneys,  whether 
due  for  taxes  for  general  county  purposes 
or  road  purposes,  are  due  to  tbe  same 
partyand  from  the  same  parties.  It  even 
a  judgment  for  all  In  solldo  were  rendered 
what  part  would  belong  to  the  county, 
what  to  tbe  district  for  roads,  would  be  a 
matter  of  account.  Is  that  a  matter  ma- 
terial to  defendants?  The  county  court 
levies  and  disburses  both  levies  from 
a  common  treasurer.  But  it  is  easy  to 
obviate  any  confusion  as  to  the  amounts 
found  due  for  county  levy  and  tbe  several 
levies  for  district  road  purposes  by  recital 
in  the  judgment  or  separate  judgments. 
Let  us  suppose  that,  instead  of  proceeding 
by  motion,  an  action  of  debt  on  the  bond 
were  resorted  to.  Would  it  be  necessary 
to  bring  separate  actions?  I  think  not. 
One  action — the  declaration  assigning 
several  breaches — would  certainly  be  prop- 
er, the  liability  arising  on  one  bond,  and 
between  a  plaintiff  entitled  to  all  the  mon- 
eys due  against  defendants  liable  tor  all 
such  moneys  alike.  This  is  surely  com- 
mon practice.  One  declaration,  assigning 
separate  breaches  of  the  condition  of  the 
bond, arising  from  different  constable's  re- 
ceipts, Is  very  common.  Cannot  several 
demands  between  same  parties  be  joined 
in  debt  or  assumpalt,  and  other  actions? 
It  would  not  do  to  say  that  such  joinder 
could  be  tolerated  in  formal  actions,  but 
denied  in  a  notice,  even  If  the  doctrine 
stated  above,  that  one  joint  notice  would 
do  for  several  grounds  of  motion,  calling 
tor  separate  judgments,  were  Incorrect.  I 
think  there  is  reason  for  more  liberality  as 
to  notices.  The  judgment  is  reversed,  and 
case  remanded  to  the  circuit  court  for  far- 
ther proceedings. 

LcrAS,  P.,  and  Enousu  and  Holt,  JJ., 
concur. ' 


(3S  W.  Va.  U) 

Bbnbimkr  et  al.  v.  Fei^l  et  al. 

(Supreme  Court  of  AppeaU  of  Weet  Vtrntnla. 
March  ?,  1891.) 

IiiABiLrrr  or  Vbndbb  —  Land  Sobjbct  to  Jcso- 
MENT— Rbs  Adjudicata  — Proof  of  Libns— Bq- 

niTABLB  MORTOAOS  —  DBBO— AOKKOWliBDaMBaT 

BT  Habbibu  Woman. 
1.  A  purchaser  of  land  which  is  subjeot  to 
the  lien  of  a  judgment  takes  it  subject  only  to  tbe 
amount  called  for  by  the  judgment,  and  It  Is  not 
liable  to  the  judgment  increased  by  usury  under 
a  subsequent  agreement  between  tbe  creditor  and 
judgment  debtor. 

a.  In  a  creditor's  salt  afterwards  broogtit  by 
another  creditor  to  convene  and  enforce  liens 
against  lands  of  such  judgment  debtor,  but  not 
against  the  land  so  sold,  there  is  a  personal  de- 
cree against  the  debtor  based  on  such  judgment 
for  an  amount  beyond  the  legal  call  of  the  judg 
ment  by  reason  of  such  usury,  and  the  lands  of 
such  debtor  are  decreed  to  sale  to  pay  that  and 
other  liens  ascertained  by  a  commissioner's  re- 
port of  liens  under  an  order  to  convene  them,  and 
after  publication  of  notice  to  creditors,  and  such 
pnrchaser's  administTators  and  heirs  are  not 
formal  parties,  but  prove  a  debt  before  the  oom- 
ffllssloner;  and  aftwwards  an  amended  bill  is 
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llled  to  anbjeot  the  land  which  had  been  sold  to 
such  purchaser  to  said  debt  Held,  that  the  ad- 
ministrators and  heirs  of  snoh  pnrchaser  are  not 
preoladed  by  such  convention  of  creditors  and 
such  decree  from  disputing  the  amoant  of  the 
debt  as  fixed  by  such  decree,  and  the  land  so  sold 
is  to  be  held  liable  only  for  the  amount  legally 
called  for  by  the  judgment. 

8.  No  subsequent  decree  or  Judgment  for  an 
amount  beyond  the  legal  call  of  the  first  lodg- 
ment, in  a  suit  to  which  such  .purchaser  is  not  a 
formal  party,  or  wherein  the  true  amount  due  by 
reason  of  the  judgment  was  not  in  fact  litigated, 
can  estop  such  purchaser  from  satisfying  the  de- 
mand by  payment  of  a  sum  lawfully  called  for  by 
the  Judgment  as  it  waswhen  he  purchased. 

4.  A  privy  in  estate  is  not  bound  by  a  judg- 
ment or  decree  recovered  against  him  from  whom 
he  derived  his  estate,  after  he  derived  it,  merely 
because  of  such  privity. 

5.  A  judgment  for  a  debt  In  favor  of  A. 
against  B.  is  conclusive,  not  only  between  the 
parties,  bat  even  as  to  strangers,  to  establish  the 
existence  and  amount  of  the  liability,  and  stran- 
gers can  only  Impeach  it  for  firaud  or  collusion. 

6.  A  decree  under  section  7,  o.  189,  Code  18S7, 
npon  a  report  of  a  commissioner  after  notice  to 
lienholders,  adjudging  liens  on  the  lauds  of  a 
debtor,  is  conclusive  as  l>etween  the  various  lien- 
ors proving  liens,  though  not  formal  parties,  as 
to  the  existence  and  amounts  of  their  debts  for 
the  purposes  of  that  cause  as  to  the  lands  of  the 
debtor:  and  if  there  be  a  personal  decree  against 
the  debtor  for  such  liens,  not  merely  because  of 
the  statute,  but  on  general  principles  of  law,  the 
decree  would  be  conclusive  generally  as  be- 
tween, not  only  the  creditor  and  debtor,  but  also 
conclusive  as  between  the  various  lienors,  as  to 
the  existence  and  amount*  of  their^  respective 
debts. 

7.  Any  lienor  holding  a  debt  against  the  judg- 
ment debtor  constituting  a  lien  on  his  land,  not 
proving  his  lien  in  such  proceeding,  would  be 
thereby  barred  from  sharing  in  the  proceeds  of 
the  sale  of  land  under  the  decree,  except  in  the 
surplus  remaining  after  payment  of  the  liens  de- 
creed, though  not  a  formal  party.  But  a  debt  se- 
cured by  deed  of  trust  would  not  be  so  barred, 
unless  the  trustee  and  cestui  que  trust  be  formal 

Cies.  They  must  still  in  such  suit  be  made 
lal  parties,  under  section  7,  o.  189,  as  found 
in  the  edition  of  the  Code  issued  In  1887,  under 
chapter  12(5,  Acts  1882. 

8.  While  the  debt  of  a  party  who  ought  to, 
but  does  not,  prove  his  lien  in  such  proceeding, 
is  barred,  as  above  stated,  from  participation  in 
the  proceeds  of  the  sale,  as  a  Hen,  yet  the  debt 
is  not,  as  a  personal  debt  against  the  debtor, 
barred  merely  from  such  failure. 

9.  Nor  is  a  lien  on  the  land  of  the  judgment 
debtor,  created  not  by  him,  but  by  a  former 
owner  of  the  land,  barred  as  to  such  land  by  foil- 
ure  of  the  owner  to  prove  his  Uen  therein,  but,  to 
bar  him  for  failure  to  do  so,  he  must  b&  made  a 
formal  party.  This  Is  the  case  even  though  the 
bolder  of  such  lien  proved  in  the  case  another 
lien  on  the  land  created  by  the  judgment  debtor 
himself. 

10.  A  deed  convey*  land  to  a  trustee  to  hold 
for  the  separate  use  of  a  married  woman,  "ex- 
pressly reserving,  bowever,  to  the  said  K.  A.  0. 
[the  woman]  the  right  to  sell  and  unite  with  her 
husband  and  her  said  trustee  in  conveying  all  or 
any  part  of  said  lands,  whenever  she  may  elect 
to  do  so. "  She  and  her  husband  make  a  deed  of 
trust  on  the  land,  acknowledged  by  them  prop- 
erly, to  which  toe  trustee  is  not  a  party;  but,  by 
on  underwriting  under  his  hand  and  seal  of  same 
date  with  the  trust,  he  agrees  "that  the  above 
trust-deed  may  be  executed,  and,  in  the  event  that 
a  sale  of  the  above-named  lands  shall  have  to  be 
made,  I  will  ua'.^e  in  the  deed  conveying,  pro- 
vided the  said  sale  is  made  according  to  the  terms 
of  this  trust-deed. "  The  instrument  is  recorded. 
Held,  that  though  informal  for  the  want  of  the 
trustee  as  a  formal  party,  and  not  passing  legal 
title,  yet  it  creates  a  Uen  on  the  land  as  an  equi- 
table mortgage. 


tl.  The  certificate  of  the  privy  examination 
and  acknowledgment  of  such  deed  of  trust  has 
the  caption,  "State  of  West  Virginia,  Oreen brier 
county,  to-wit, "  and  certifies  the  officer  to  be  "a 
justice  of  the  peace  in  and  for  the  county  afore- 
said, "  but  does  not  show  that  the  woman  ap- 
peared before  him  in  the  county.  This  will  not 
avoid  the  certificate. 

13.  Such  certificate  oertifles  that  the  woman 
"came  before  me,  and  having  been  examined  by 
me  privllT  and  apart  from  her  husband,  and  hav- 
ing bad  the  deed  aforesaid  fully  explained  to  her, 
she,  the  said  E.  A.  C,  acknowledged  the  same  to 
be  her  act  and  deed,  and  declared  that  she  bad 
willingly  signed  the  same,  and  that  she  wished 
not  to  retract  it."'  The  word  "sig^ned"  is  equiv- 
alent here  to  "executed, "  and  its  use  in  place  of 
the  word  "executed"  does  not  vitiate  the  certifi- 
cate 
(Syllabut  by  the  Court.) 

Appeal  and  supersedeaa  from  circuit 
court,  Greenbrier  county. 

J.  W.  Harria,  for  appellants.  A.  F. 
Matthews,  for  appellees. 

Bbannon,  J.  In  1890.  W.  O.  Bensimer 
filed  bis  bill  in  the  circuit  court  of  Ureen- 
brler  county  against  John  P.  Fell,  to  as- 
sert the  lien  ot  a  judgment  in  favor  of 
Beuslmer  against  Fell,  tocunreue  the  lien- 
boldcrs,  and  sell  Fell's  lands  for  the  pay- 
ment of  the  liens.  The  suit  was  In  behalf 
ot  Bensimer  and  all  other  holders  of  liens, 
and,  a  reference  having  been  made  to  a 
commissiuner  in  chancery,  be  reported 
various  liens  against  Fell's  lands,  and 
they  were  sold.  One  of  the  liens  reported 
was  based  on  a  Judgment  ot  date  lOtb 
January,  1878.  in  favor  ot  J.  Wliitebill 
against  Fell,  for  $843,  owned  by  Alexan- 
der F.  Matthews,  and  reported  in  his  fa- 
vor. Matthews  claimed  that  he  had  en- 
tered into  an  agreement  with  Fell  by 
which  Fell  agreed  to  pny  an  additional 
sum  in  consideration  ot  the  forbearance 
ot  Matthews  to  enforce  said  debt,  and 
that  according  to  that  agreement  this 
debt  would  amount  to  $2,246.65  on  No- 
vember 10,  1886;  but  the  commieslouer 
stated  that,  though  there  was  uu  plea  of 
usury  by  Fell,  he  thought  he  must  be  gov. 
erned  by  the  Judgment,  and  calculate  in- 
terest at  the  lawful  rate,  and  so  he  report- 
ed the  debt  as  ot  that  date  at  $1,294.14. 
Matthews  excepted  to  the  report  for  that 
cause,  and  the  court  sustained  his  excep- 
tion, and  decreed  the  debt  against  Fell  at 
$2,246.65.  The  lands  sold  did  not  pay  oft 
all  the  debts  decreed,  and  the  Matthews 
debt  was  in  large  part  unpaid,  and  an 
amended  bill  was  then  filed  to  bring  into 
the  cause  and  sell,  for  such  ot  the  unpaid 
debts  as  were  liens  thereon,  lands  which 
bad  been  sold  by  Fell,  namely,  an  undi- 
vided half  of  a  tract  of  111  acres  conveyed 
to  the  Crookshanks  by  Fell,  and  an  undi- 
vided half  ot  a  tract  of  700  acres  called  the 
"Sinking  Creek  Tract,"  conveyed  by  Fell 
to  A.  S.  Skaggs.  Skaggs  being  dead,  liis 
heirs  were  made  formal  parties  by  this 
amended  bill.  The  cause  was  again  re- 
ferred to  a  commissioner  to  report  the 
debts  of  Fell,  constituting  liens  on  any 
lands  formerly  owned  and  aliened  by  Fell, 
and  ail  lands  formerly  owned  by  him  on 
which  said  debts  were  Hens.  The  commis- 
sioner under  this  second  reference  reported 
the  Raid  Matthews  debt  as  a  lien  on  the 
land  conveyed  by  Fell  to  Skaggs,  comput- 
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log  It  on  the  basis  ot  the  amount  of  tbe 

{udgroent  of  f843,  compatioK  interest  on 
t  at  tt  per  cent,  from  tiie  date  from  wtiicb 
it  ran  under  tlie  letter  of  the  Judgment, 
credltlnK  f  2(i6.40,  as  realized  on  it  from  the 
land  sold  under  the  first  decree.  He  made 
a  special  statement  of  this  debt,  stating 
Its  principal  as  f2,246.65,  as  fixed  by  the 
decree  wbiubhad  i>ee«  entered  inthecause. 
Matthews  excepted  to  it.  His  exception 
claims  that  the  commissioner  erred  as  to 
interest,  and  that  he  should  have  adopted 
as  the  principal  of  said  debt  the  sum  de- 
creed by  the  above-mentioned  decree, 
$2,24(1.65.  and  given  Interest  from  its  date, 
instead  of  adopting  the  amount  of  the 
original  Judgment  for  a  principal.  The 
court  adopted  the  theory  of  this  excpji- 
tion,  and  carried  it  into  decree  by  subject- 
ing the  Iniid  conveyed  by  Fell  to  Skaggs 
to  the  payment  of  $2,09 l.Od,  the  sum  due 
Matthews  on  that  basis.  The  adminis- 
trators of  Skaggs  appeal  from  this  decree. 
The  appellants  say  that  the  amount  de- 
creed for  the  Matthews  debt  Is  too  large. 
On  tbe  date  of  the  conveyance  from  the 
Judgment  debtor  Fell  to  A.  8.  Skiiggs 
there  had  h(>en  rendered  and  docketed  the 
Judgment  on  which  this  Matthews  debt  is 
ba.sed,  and  of  the  amount  of  that  judg- 
ment, with  lawful  interest  as  called  for 
by  it,  Skaggs  had  notice;  and  the  mere 
agreement  made  between  Fell  and  Mat- 
thews, by  which  Fell  agreed  that.  In  con- 
sideration of  forbearance,  there  was  due 
on  the  judgment  on  November  20,  1nn6. 
$2,21(1.65,  a  sum  largely  in  excess  of  the, 
amount  called  for  by  the  judgment,  what- 
ever might  be  its  effect  as  between  Mat- 
thews and  Fell,  could  not  operate  as 
against  the  purchaser,  SkuRgs.  to  in- 
crease the  debt  over  the  amount  which 
the  judgment  as  docketed  would  demand.' 
Of  the  large  excess  over  the  call  of  the 
judgment  the  purchaser  bad  no  notice. 
It  surely  would  not  be  a  part  of  the  judg- 
ment as  to  him.  In  Barbour  y.  Tomp- 
kins, 31  W.  Va.  410,  7  S.  E.  Uep.  1,  it  is 
held  that  where  a  bond  calls  for  payment 
of  Interest  annually,  and  is  secured  by- 
deed  of  trubt,  and  Interest  notes  are  given 
for  the  Interest  after  it  accrued,  which 
bear  interest,  as  between  the  parties  the- 
trust  will  secure  the  interest  on  the  new 
Interest  notes,  but  that  such  interest  can- 
not avail  as  against  subseiinent  creditors 
and  purchasers.  Thesameprlnctpleupplles 
here.  This  Is  so  whether  the  excess  be- 
yond the  legal  call  of  the  judgiuent  is 
based  on  usury  or  other  consideration. 
It  is  a  question  of  want  of  notice  to  the 

Eurchaser  as  to  sucb  excess  at  the  date  ol 
Is  purchase. 

But  tbe  appellee  Matthews  contends 
that  as  In  the  first  decree  (that  of  Novem- 
ber 20, 1KX6,)  his  debt  was  asceitaiiied  to 
be.  by  reason  of  such  agreement,  $2,246.65, 
that  fixes  that  amouut  conclusively  as 
the  measure  of  his  demand,  not  onl.v  as 
against  Fell,  but  as  against  the  land  con- 
veyed to  Skaggs.  Tbe  administrators  and 
beirs  of  Skaggs  were  not  formal  parties 
when  that  decree  was  pronounced,  and 
the  decree  Is,  on  common-law  principles, 
a  nullity  as  to  them.  There  was,  however, 
au  order  of  reference  directing  the  conven- 
tion of  all  tbe  lienboldera ;  and  notice  was 


published  to  llenbolders  under  section  7,  c. 
139,  Code,  18ii7 ;  and  a  convention  of  lien- 
holders  was  bad :  a  report  of  liens  was 
made  by  tbe  commissioner;  and  tbe  court 
acted  upon  the  report;  decreed  the  liens 
and  fixed  their  amounts  and  priorities  as 
to  tbe  lands  still  owned  by  the  judgment 
debtor  Fell,  then  the  only  land  involved 
in  the  suit,  and  directed  their  sale:  and 
besides  made  a  personal  decree  against 
Fell  in  favor  of  Matthews  for  an  amount 
based  on  sucb  agreement  between  them; 
and,  moreover,  these  administrators  of 
Skaggs  had  a  certain  debt  reported  among 
the  liens  against  Fell's  land.  What,  un- 
der these  cIrcuuistunceH.ts  theeffectof  that 
decree  flxlug  tbe  Matthews  debt  at  a  cer- 
tain amouut?  Is  It  a  finality  and  a  bar 
against  tbe  administrators  of  Skagga. 
preventing  them  from  asserting  that  tt 
was  not  the  true  amount  of  that  debt  ex- 
cept only  for  tbe  purposes  of  the  cause  as 
it  theu  stood. — that  Is,  as  between  the 
various  cre<lltorR  of  Fell  as  regards  tbe 
only  laud  then  in  the  cause,  that  is.  Fell's 
land, — or  does  It  go  further  in  its  o|>era- 
tion,and  act  against  both  the  ndministra- 
tors  and  heirs  ot  Skiiggs.  and  estop  them 
from  contesting  the  amount  of  the  Mat- 
thews debt  n  hen  souslit  to  be  enforced 
against  land  not  lielonglng  to  Fell,  but 
which  he  had  conveyed  away?  Before 
chapter  I2H,  Acts  1K.S2,  amending  and  re- 
enacting  chapter  139  of  the  Code,  it  was 
common  to  direct  tbe  convention  of  lien 
creditors  of  a  debto-  by  publication  in  a 
suit  to  subject  his  land  to  a  judgment, 
whether  brought  by  one  Judgment  cred- 
itor only, or  by  one  for  himself  andothers; 
and  any  creditor  filing  his  claim  before  a 
commmsioner  became  an  informal  party, 
and  bound  as  effectually  by  the  decrees  in 
thi>  cause  as  if  be  bad  been  made  a  formal 
party.  Arnold  v.  Cnsner,  22  \V.  Va.  444; 
Blimyer  v.  Sherman.  23  W.  Va.  662.  But  a 
creditor  not  appearing  could  not  be  so 
bound. 

No  doubt  the  amounts  of  the  debts  ot 
the  various  lienors  against  their  common 
debtor,  as  fixed  by  a  decree  In  case  of  such 
a  convention  ol  creditors,  would  be  final 
for  all  purposes,  as  between  the  debtor 
and  such  creditors,  and  conclusive,  as  be- 
tween the  creditors,  tor  the  purposes  of 
that  cause,  as  to  tbe  land  of  tbe  debtor 
sought  to  t>e  sold;  and  It  would,  as  l)e> 
tween  the  creditors,  not  .because  of  the 
statute,  but  on  general  principles  ot  law, 
being  conclusive  as  between  the  debtor 
and  his  creditors,  be  conclusive  as  to  tbe 
existenceand  amounts  of  the  various  debts 
decreed  against  tbe  debtor  by  decree  bind- 
ing him,  as  a  personal  decree,  In  other  liti- 
gation between  such  creditors,  or  touch- 
mg  other  property  than  that  decreed  to 
sale  in  tbe  cause  in  which  sucb  decree  was 
made.  I  take  it  that  tbe  act  of  1882,  mak- 
ing section  7,  c.  139,  as  it  appears  in  tbe 
edition  of  1887  of  our  Code,  does  not 
change  the  law  as  regards  this  point; 
that  is,  tt  does  not  give  tbe  decree  any 
more  force  than  it  had  before,  as  between 
parties  proving  debts  either  as  between 
them  and  their  debtor,  or  as  between 
themselves.  It  does  require  that  before  a 
sale  for  a  Judgment  there  must  be  a  refer^ 
ence  and  notice  to  llenbolders,  and  it  does 
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prescribe  tbe  par^Icalar  notice,  and  it 
does  g\ve  the  decree  a  force  as  to  creditors 
not  presenting  debts  which  it  did  not  poo- 
sees  before  the  act  of  1882.  by  barring;  them 
tmm  afterwards  assprthij;  iiens  on  the 
land,  and  thus  more  effectually  protects 
purchasers  under  the  decree;  but  it  does 
not  otherwise  Impart  any  additional  effect 
to  the  decree.  But  there  Is  a  reason  why 
In  this  case'  the  adniluistriitors  of  SkaKKs 
are  not  precluded  by  that  decree  from 
showinKthat  theamount  of  the  Matthews 
debt  as  fixed  by  it  is  too  lar;;e,  and  it  is 
this:  that  the  Rrouiicl  on  which  that  debt 
reached  the  amount  given  by  the  decree 
was  that  It  was  for  the  forbearance  of 
money,  that  is.  usury,  and  that  such  de- 
fense is  personal  to  the  debtor,  and  can- 
not  be  made  by  any  other  creditor,  If  the 
debtor  be  liviuK,  and  even  the  subpur- 
chaser of  land  bound  by  a  previous  usuri- 
ous Hen  agalnHt  a  fornierownercannot  de- 
fend his  land  iin  the  score  of  usury  in  such 
previous  lien.  iSpenclef  v.  Snapp.  6  Leigh, 
478;  Crenshaw  v. Clark, 5  Leigh,  56:  Lee  v. 
Feamster,  21  W.  Va.  lOK;  Barbour  r. 
Tompkins,  81  W,  Va.  410,  7  S.  E.  Rnp.  1. 

Therefore,  If  the  administrators  and 
heirs  of  tSkaggs  Had  attempted  to  plead 
usury  agaiiiHt  this  debt  before  the  cotn- 
missioner  on  the  first  reference  or  in  court 
before  the  amended  bill  bringing  in  the 
Skaggs  land,  their  plea  would  have  been 
unavailing ;  and  it  is  well  settled  that  be- 
fore a  Judgment,  as  such, can  be  an  estop- 
pel, the  part.v  must  have  had  right  to  make 
defense.  1  Oreenl.  Ev.  $  &35;  Btgelow, 
Estop.  08:  Herman.  Estop.  $  186:  Mun- 
ford   V.  OverHpers.  2  Rand.  (Va.)  818.    8o 

I  conclude  that  said  decree  does  not, 
propria  vignro,  shut  out  the  representa- 
tive of  Skaggs  from  showing  that  the 
decree  does  n<it  fix  the  proper  amount 
legally  dne  for  the  Matthews  debt  in  de- 
fense of  their  land,  simply  because  the  ad- 
ministrators were  qvHsl  parties,  or  be- 
cause of  any  peculiar  force  of  the  suit  as  a 
creditors'  suit,  under  chapter  139  of  the 
Code;  and  1  will  add  that  it  certainly 
cannot  be  conclusive  against  Skaggs' 
heirs — First,  because  they  were  in  no 
sense  parties ;  and.  Aecom/. because,  even  if 
conclusive  as  to  hl!t  administrators,  that 
would  not  make  It  binding  on  the  heirs, 
as  there  is  no  privity  between  them.  Mc- 
Kay  V.   McKay's  Adm'rs,  33   W.  Va.  724. 

II  S.  E.  Rep.  213;  Saddler  v.  Kennedy,  26 
W.  Va.  636.  Here  It  Is  the  land  of  the 
heirs  which  Is  to  be  affei-ted  by  the  decree. 

But  outside  of  tha  pec"illar  character  of 
the  suit  as  a  creditors'  suit,  and  of  the  fact 
of  the  appearance  of  the  administrators 
therein  to  prove  a  debt,  there  is  the  per- 
sonal decree  for  the  Matthews  debt 
against  his  debtor.  Fell.  Treat  it  as  re- 
covered In  any  form  of  proceeding  to  which 
the  administrators  were  In  no  sense  par- 
ties, and  the  question  has  occurred  to  my 
mind  whether,  as  the  decree  is  conclusive 
on  Fell,  the  Skaggs  heirs,  claiming  land 
bound  by  the  judgment  under  a  purchase 
from  the  Judgment  debtor,  must  accept 
the  amount  of  the  debt  as  decreed  as  a  fl- 
nality.  Can  a  person  claiming  land  under 
a  judgment  debtor  who  is  sued,  to  hold 
the  conveyance  voluntary,  or  fraudulent 
in  fact,  dispute  the  amount  of   tbe  debt? 


There  seems  to  be  a  great  difference  of 
opinion  and  decision  on  this  question. 
Those  who  hold  against  the  conclusive- 
ness of  tbe  judgment  argue  that,  as  the 
grantee  was  no  party  to  the  suit  in  which 
the  judgment  was  rendered,  it  ought  uot 
to  bind  him  conclusively,  but  only  prima 
facie,  if  at  all,  as  to  tbe  fact  of  indebted- 
ness and  Its  amount,  because  It  is  a  rule 
that  strangers  are  not  bonnd  by  a  Judg- 
ment; while  others  argue  that,  being  con- 
clusive between  the  parties,  it  isconciusive 
also  as  to  third  parties,  except  that  it  may 
be  shown  to  have  been  obtained  by  fraud 
or  collusion.  Wait,  Fraud,  Conv.  §  270, 
says  that  when  the  judgment  Isconciusive 
between  the  parties  It  is  "competent  evi- 
dence tending  to  prove  the  debt,  even  as 
to  third  parties,  until  something  Is  shown 
to  the  contrary  by  way  of  Impeachment. 
A  third  party  may,  as  a  general  rule, 
show  that  the  judgment  was  collusive, 
and  not  founded  on  actual  indebtedness , 
or  liability.  Were  the  rule  otherwise, " 
the  greatest  Injustice  would  result,  since 
a  stranger  to  the  record  cannot  ordinarily 
move  to  vacate  the  judgment  or  prosecute 
a  writ  of  error  or  appeal."  Bamp,  Fraud. 
Conv.  576,  states  the  rule  to  be  that  the 
"Judgment  may  be  impeached  collaterally 
by  proof  that  tbe  court  had  no  Jurisdic- 
tion, or  that  It  was  obtained  by  fraud  or 
collusion,  or  that  it  was  entered  Illegally, 
but  not  beyond  this;  and  where  a  Judgment 
in  a  personal  action  is  not  liable  to  either 
of  these  objections,  whether  rendered 
by  default  or  confession,  or  after  con- 
testation. It  Is  conclusive  evidence  to 
establish  both  tbe  relation  of  debtor 
and  creditor  between  the  parties,  and 
the  amount  of  the  Indebtedness,  and  can- 
not be  collaterally  impeached  In  another 
suit  where  suirb  relation  and  Indebtedness 
are  called  in  question. "  In  BIgelow,  Estop. 
142,  it  is  laid  down  that  a  judgment  in  fa- 
vor of  A.  against  B.  cannot  be  disputed  by 
C,  except  on  the  ground  that  a  fraud 
against  creditors,  of  whom  he  is  one,  or 
against  himself  in  some  other  relation,  e.^., 
as  surety,  has  been  committed,  nor  can 
the  amount  of  the  judgment  be  contradict- 
ed. Third  parties  cannot  object  when 
those  who  have  exclusive  right  to  settle  a 
question  have  done  so  without  fraud. 
2  Black,  Judgm.  S  605,  states  the  rule  that 
a  "Judgment  obtained  without  fraud  or 
collusion  is  conclusive  evidence,  in  suits 
between  creditors  in  relation  to  the  prop- 
erty of  the  debtor,  of  the  fact  and  th 
amount  of  the  Indebtedness  of  the  latter." 
Prima  facie  only,  according  to  Bart.  Ch. 
Pr.  537.  In  the  opinion  In  Chamberlayne 
V.  Temple,  2  Rand.  (Va.)  on  page  3S)6,  it 
is  said  that  a  judgment  against  donor  es- 
tablishes a  debt  against  donee,  unless  im- 
peached on  the  ground  of  fraud  or  for  any 
other  Just  ground.  Tbe  language,  "any 
other  just  ground, "  Is  very  Indefinite  In 
this  Instance.  In  Garland  r.  Rives,  4 
Rand.  (Va.)  282,  a  case  to  set  aside  a 
fraudulent  conveyance,  it  Is  held  that  the 
Judgment  against  the  grantor  Is  prima 
facie  evidence  against  the  debtor  or  mere 
strangers,  unless  they  can  Impeach  It  on 
tbe  ground  of  fraud,  or  by  showing  that 
a  full  defense  was  not  made,  and  can  pro- 
duce new  proof  showing  that  tbe  debt  was 
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not  dae."    This   leavee  the  door   qalte 
widely  open.    See  2  Lomax,  Dig.  841. 

My  own  conclusion,  on  an  examination 
of  the  many  cases  bearing  on' the  snbject, 
is  that  ajudsnient  for  a  debt  Is,  as  bet  ween 
thejadgment  creditorand  other  creditors, 
conclusive  to  establish  the  relation  of 
debtor  and  creditor,  and  the  Jastness  and 
amount  of  the  debt,  and  cannot  beat- 
tacked,  except  for  fraud  or  collusion;  and 
also  that  such  Judgment  is  evidence  to  the 
same  extent  against  those  claiming  prop- 
erty that  may  be  affected  by  the  Judgment 
derived  from  the  Judgment  debtor,  for  the 
reason  that  parties  claiming  property 
under  the  Judgment  debtor  are  his  privies 
In  estate,  since  they  claim  under  him  the 
property  affected  by  the  judgment;  and  it 
is  a  cardinal  rule  applicable  to  judgments 
that  they  bind  parties  and  privies,  wheth- 
er in  blood,  law,  or  estate.  This  rule  is 
modified  by  our  own  statutes  requiring 
doclcetlug  of  judgments,  etc.  But  it  is  a 
Vule  that,  to  bind  a  man  as  a  privy  In  es- 
tate, he  must  have  acquired  bis  interest 
after  the  judgment,  not  before.  A  grantee 
of  land  is  not  affected  by  a  judgment 
against  the  grantor  after  the  conveyance. 
2Black,Jndgm.§549;  Freem.  Judgm.§162; 
Bigelow,  EHtop.  136;  1  Greenl.  Ev.  §  536; 
Kitty  V.  Fltxhugh,  4  Rand.  (Vat)  600.  The 
conveyance  of  the  Sinking  creek  land  by 
Fell  to  Skaggs  was  before  Matthews'  de- 
cree. Thus  far  I  find  no  renson  to  charge 
the  land  conveyed  by  Fell  to  Skaggs  with 
the  amount  of  the  Matthews  debt,  as 
fixed  by  the  said  decree.  But  Matthews 
bpinga  forward  another  ground  on  which 
be  would  charge  it  with  that  amount. 
The  facts  pertinent  to  this  point  areas 
follows:  This  moiety  of  the  Sinking  creek 
land  which  Matthews  seeks  to  subject  to 
his  debt  was  conveyed  on  27th  September, 
187S,  by  Fell  to  Skaggs,  lor  the  considera- 
tion off 5,000,  the  agreement  between  them 
touching  the  purchase  money  providing 
that  of  said  $5,000  "the  sum  of  three 
thousand  dollars  is  to  be  paid  in  cash,  but 
the  other  two  thousand  dollars  only  as  fol- 
lows, as  there  are  now  certain  Judgments 
binding  said  ladd,  and  said  Fell  cannot 
make  title  thereto  free  from  incumbrances; 
that  is  to  say,  in  manner  and  form  as  fol- 
lows: After  the  said  Fell  shall  have  satis- 
fled  all  of  said  judgments,  viz.,  by  said 
A.  S.  SIsaggs  entering  satisfaction  of  a 
certain  debt,  now  amounting  to  f  1,950, 
due  from  said  Fell  to  said  Skaggs,  and  se- 
cured by  trust-deed  upon  what  is  known 
as  the  'Creigh  Property,'  near  the  town  of 
Frankford,  and  by  paying  to  said  Fell 
fifty  dollars  In  money,  with  interest  there- 
on from  this  date  nntll  paid.  But  it  is  ex- 
pressly provided  that  no  part  of  said 
f  2,000  shall  be  paid  as  aforesaid,  nor  shall 
the  same  be  considered  as  due,  until  the 
whole  of  the  Judgments  on  the  land  first 
above  mentioned  shall  have  been  satisfied 
by  said  Fell  as  aforesaid. "  Fell  receipted 
tor  f3,050  of  the  purchase  money  onderthe 
agreement.  Of  that  money  f2,700  was 
paid  to  Fell  with  the  understanding  that 
it  should  be  paid  on  said  Judgments,  and 
be  did  pay  f  2,576  of  It  thereon.  The  re- 
maining f860  never  went  to  Fell's  bands, 
but  by  agreement  Skaggs  was  to  pay  it 
and  did   pay  it  on  said  Judgments.    The 


facts  agreed  show  that  said  Fell  aicreed 
to  discharge  all  sncta  Judgments,  as  also 
does  said  agreement  show  that  fact.  On 
September  28,  1876,  Lewis  S.  Creigh  and 
Elizabeth,  bis  wife,  made  a  paper  pur- 
porting to  be  a  deed  of  trust  on  the  tnact 
of  350  acres  of  land  called  the  "Creigb 
Tract, "  to  se«!nre  to  said  A.  8.  Skaggs  a 
bond  for  fl,500,  with  interest  from  Sep- 
tember 28,  1875,  given  by  Creigh  und  wife. 
This  land  was  sold  January  15, 1878,  by 
James  Withrow,  trustee  for  Mrs.  Creigh, 
and  Mrs.  Creigh  and  her  husband  to  said 
J.  P.  Fell,  for  the  consideration  of  f.5,000; 
and  as  part  of  such  consideration  Fell  as- 
sumed the  payment  of  the  debt  due  from 
said  Creigb  and  wife  to  said  Skaggs 
amounting  then  to  fl,S44.58,  secured  by 
said  deed  of  trust,  and  this  contract  re- 
tained a  lien  for  purcJiase  money.  This 
tract  was  afterwards  decreed  to  be  sold 
as  the  property  of  Fell  by  the  decree  al- 
ready spoken  of  as  ha  ving  been  rendered 
on  November  20, 18S6,  and  was  sold  and 
purchased  by  said  Matthews.  Now, 
Matthews  contends  that,  under  the  terms 
of  the  sale  by  Fell  to  Skaggs  of  the  Sinking 
creek  land,  Skaggs  has  in  his  hands  $1,950, 
bearing  interest  from  September  27,  1878, 
retained  by  him  to  pay  Judgments  against 
that  land,  and  to  indemnify  him  against 
such  judgments,  which  Is  ample  to  pay  bis 
debt  according  to  the  amount  fixed  by  the 
decree,  and  that  this  is  Fell's  money;  and 
as  his  decree  Is  conclusive  on  Fell  as  to  the 
amount  of  the  debt,  and  as  he  does  not 
plead  usury,  It  does  not  lie  In  the  mouth  of 
Skaggs'  representatives  to  plead  it,  and 
thus  cut  down  his  -debt  to  the  amount 
called  for  by  the  original  Judgment,  and 
that  to  do  so  would  not  be  for  the  protec- 
tion of  Skaggs' estate,  but  for  Fell's  protec- 
tion against  usury,  and  nehas  asked  no  pro- 
tection. Now,  if  wn  assume  as  true  that, 
as  between  Fell  and  Skaggs,  the  contract 
allowing  Skaggs  to  pay  Judgments  would 
not  be  confined  to  the  amount  binding  the 
land  at  the  date  of  thelrcontract,  but  that 
Skaggs  would  be  justifiable  in  paying  the 
debt  in  question  as  its  amount  was  en- 
larged by  said  subsequent  decree,  yet  that 
does  not  reach  the  length  of  the  question 
as  made  by  the  facts.  If  we  could  say  that 
Fell  would  get  any  balance  of  the  fund  in 
Skaggs'  hands  lelt  after  cutting  down 
the  debt  to  the  proportions  of  the  original 
Judgment,  we  might  agree  to  the  proposi- 
tion of  the  appellee  Matthews.  If  Skaggs 
had  no  interest  in  such  balance,  we  might 
entertain  this  proposition.  But  it  Is  the 
fact  that  the  argument  of  the  appellee 
treats  this  balance  as  If  it  were  Fell's 
property,  and  as  if  Skaggs  had  no  interest 
in  it,  which  is  the  fault  of  that  argument. 
If  Skaggs,  under  his  agreement  of  purchase 
from  Fell,  has  the  right  to  apply  on  the 
debt  due  him  from  Creigh  any  balance  aft* 
er  satisfying  Judgments,  be  may  insist 
that  the  amonnt  of  those  Judgments  shall 
be  as  called  for  by  them,  as  existing  at 
the  date  of  his  purchase. 

Then,  has  Skaggs  (or,  rather,  his  repre- 
sentatives) right  to  apply  such  balance  to 
their  debt?  Fell,  as  part  of  the  consider- 
ation for  the  350-acre  Creigh  tract,  had  as- 
sumed to  pay  to  Skaggs  the  debt  due  him 
from  Creigh,  and  thus  became  personally 
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bound  for  It;  and  afterwards  he  sold  to 
Skuggs  the  Sinking  creek  land,  leaving  In 
Skaggs'.handB  91,U50  to  go  on  this  debt  if 
not  required,  Or  so  far  aa  not  required,  to 
pay  judgments  on  said  Sinking  creek  land. 
Such  Is  the  plain  meaning  of  the  contract. 
Had  FpII  paid  such  Judgments,  clearly  he 
could  not  have  demanded  the  f  1,950.  But 
Skaggs  could  have  applied  iton  tbeCreigh 
debt.  Skuggs  bud  right  against  Fell  to 
apply  such  balance  on  his  debt  due  from 
Creigh,  and  to  pay  off  the  judgment  of 
J.  Wbitehlll  assigned  to  Mattliews  at  an 
amount  fixed  by  Its  principal,  f 843,  with 
interest  at  the  rate  of  6  per  cent,  per  an- 
num from  the  29th  day  of  December,  1877, 
and  the  costs  of  such  judgment,  und  bin 
administrators,  or  the  land  purchased  by 
him  of  Fell,  and  descending  to  his  heirs, 
could  not  be  charged  with  more.  It  Is 
arged  here  that  said  Creigh  deed  of  trust 
itself  creates  no  lien  because  of  the  Ineffi- 
cacy  of  the  deed  of  trust  to  create  a  Hen, 
for  the  reason  that  the  land  was  vested  in 
Witbrow,  trustee,  for  Mrs.  Creigh,  and 
Withro  w  is  not  a  party  to  the  deed  of  trust ; 
whereas,  the  conveyance  to  him  as  trustee 
provided  that  he  must  unite  in  any  deed 
conveying  it, and  also  because  Mrs.  Crelgb 
did  not  properly  acknowledge  the  deed. 
If  even  this  beso.yet  thefact  remains  that 
Feil  received  a  valuable  consideration  in 
the  conveyance  to  him  of  the  350  acres 
from  Crelgb  and  wife  for  assuming,  and 
be  did  assume,  the  payment  of  this  debt. 
Mrs.  Crelgb,  oat  of  the  purchase  money, 
devoted  enough  to  pay  this  debt;  and 
Fellcould  not  himself  be  permitted  to  say, 
after  thus  being  paid  for  paying  this 
Creigh  debt,  that  the  deed  of  trust  making 
it  a  lien  was  not  effective  to  create  a  lien, 
disregarding  the  fact  that  both  the  bond 
and  deed  of  trust  create  a  personal  debt 
as  to  Mrs.  Creigh,  and  she,  in  thus  devot- 
ing the  proceeds  of  her  land  to  it,  still  rec- 
ognized it  as  a  justdebt.  Though  Skaggs 
was  not  a  party  to  the  contract  between 
Fell  and  Creigh,  yet  he  could  sue  Fell  for 
bis  debt  on  his  aHsuwpsit  ot  it,  under  Code 
1887,  c.  71,  5  2.  See  Browne,  St.  Frauds,  p. 
•J59,  note  1,8  166;  Hooper  v.  Hooper,  iS2 
W.  Va.  535,  9  S.  E.  Hep.  937;  9pinion,  page 
070,  In  Johnson  v.  McClung,  26  W.  Va.; 
Whart.  Cont.  §  786. 

Let  us  now  inquire  whether  the  instru- 
ment made  by  Creigh  and  wife  for  a  deed  ot 
truMt  is  Ineffectual  to  create  a  lien.  The 
first  reafion  assigned  against  its  having 
such  effect  is  that  tlie  deed  from  Allen  S. 
Livesay  and  wife  to  James  Withrow,  trus- 
tee, conveys  the  land  to  Withrow  to  be 
held  for  the  sole  and  separate  use  of  Eliza- 
beth A.  Creigh,  "expressly  reserving,  how- 
ever, to  the  said  Elizabeth  A.  Creigh  the 
right  to  sell  and  unite  with  her  husband 
and  her  said  trustee  in  conveying  all  or 
any  part  of  said  lands  whenever  she  may 
elect  to  do  so ; "  and  said  deed  of  trust  was 
made  between  Lewis  S.  Creigh  and  Eliza- 
beth A.  Creigh,  his  wife,  of  the  fln<t  part, 
J.  P.  Fell,  of  the  second,  and  A.  8.  Skaggs, 
of  the  third,  part;  and  Withrow  is  not  a 
party  to  the  deed,  though  at  the  foot  of 
the  deed  below  the  signatures  is  a  sealed 
writing  signed  by  Witbrow,  trustee,  of  the 
same  date  with  the  deed,  agreeing  that 
the  trust  might  be  executed,  and,  in  the 


event  that  a  sale  of  the  lands  named  in  It 
should  have  to  be  made,  he  would  unite  in 
the  deed.  Plainly  the  grantors  Livesay 
Intended  the  land  for  the  absolute  benefit 
of  Mrs.  Creigh,  and  to  give  her  power  to 
sell  whenever  she  might  elect  to  do  so. 
The  language  of  the  dred  does  not  plainly 
require  her  husband  and  trustee  to  unite 
to  sell  it.  The  grantors'  purpose  plainly 
was  to  confer  a  separate  estate  upon  Mrs. 
C,  and  Invest  her  with  full  power  of  alien- 
ation, vesting  only  the  dry  legal  title  in 
the  trustee,  to  be  subservient  to  the  will 
of  the  cestui  que  trust,  Mrs.  C.  It  does 
seem  to  me  that  a  valid  deed  made  by 
Mrs.  C.  and  her  husband  would,  without 
the  trustee's  being  a  party  to  It,  transfer 
a  good  equitable  title,  and  operate  as  an 
Imperatlvedirection  to  the  trustee  to  hold 
the  estate  to  the  use  of  the  purchaser,  and 
to  convey  it  to  such  purchaser,  according 
to  principles  stated  in  Averett  v.  Lips- 
combe,  76  Va.  404;  and  that  a  court  of  eq- 
uity would  compel  the  trustee  to  convey 
the  legal  estate  to  the  purchaser.  Here  is 
an  instrument  signed  by  husband  and  wife 
purporting  to  convey  land  to  secure  a 
debt,  and  approved  by  the  trustee.  AH 
the  concurrence  by  trustee  and  husband 
contemplated  by  the  deed  from  Livesay  is 
thus  evinced,  only  that  the  trustee  la 
not  made  a  formal  party  so  as  to  pass  the 
legal  title.  But  the  intent  of  all  parties 
Is  shown,  and  that  Intent  fully  meets  the 
real  design  of  the  deed  from  Livesay.  If 
such  an  instrument  have  a  legal  certificate 
of  the  privy  examination  and  acknowl- 
edgment of  the  married  woman,  and  be 
recorded,  why  should  It  not  he  an  wjuita- 
ble  mortgage,  under  the  doctrine  of  courts 
of  equity  that  any  writing  used  for  the 
purpose  of  binding  property  as  security 
tor  a  debt,  though  informal  and  insuffi- 
cient as  a  common-law  instrument,  but 
showing  that  the  parties  intended  It  to 
operate  as  a  mortgage  or  deed  of  trust, 
will  be  an  equitable  mortgage?  Wayt  v. 
Carwlthen.  21  W.  Va.  516;  Fidelity,  etc., 
Co.  V.  Shenandoah  &  R.  Co.,  33  W.  Va.  761. 
11  S.  E.  Rep.  5S:  Atkinson  v.  Miller,  34  W. 
Va.  — ,  11  S.  E.  Rep.  1007.  Any  Instru- 
ment made  by  a  married  woman  must,  to 
bind  the  corpus  of  her  real  estate,  he  ac- 
knowledged duly,  and  be  recorded,  before 
it  can  be  at  all  operative,  because  other- 
wise it  is  void,  unless  the  conveyance  con- 
ferring the  separate  estate  confers  a  mere 
power  of  appointment  on  her,  and  dispen- 
ses with  privy  examination,  which  1  think 
the  said  deed  from  Livesay  does  not  do. 
Withrow  did  not  acknowledge  this  instru- 
ment, but  that  is  unimportant.  He  was 
only  a  dry  trustee,  with  no  subHtantiai 
estate  beyond  the  legal  title  subject  to  the 
trust. 

But  it  is  said  that  the  certificate  of  the 
privy  examination  and  acknowledgment 
of  Mrs.  Creigh  Is  faulty  because  it  certifies 
that  she  appeared  before  the  justice,  with- 
out saying  that  she  appeared  In  a  particu- 
lar county,  and  certifies  that  she  declared 
that  she  had  willingly  "signed"  the  deed, 
whereas  it  should  have  said  "  willingly  ex- 
ecuted."  As  to  the  first  point,  the  certifi- 
cate has  the  caption,  "State  of  West  Vir- 
ginia, Greenbrier  county,  to- wit. "  It  will 
be  presumed  that  the  act  occurred  in  that 
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eountj,  and  that  the  oRlcer  did  not  do  an 
illegal  act  by  taking  an  acknowledgment 
oat  of  IiIh  county.  Carpenter  v.  Dexter.  8 
Wall.  613;  Kackleff  v.  Norton,  19  Me.  274; 
Bradley  v.  West,  60  Mo.  33;  and  see  copi- 
ous note  touching  acknowledgments  of 
deed,  Livingston  v.  Kettelle,  41  Amer.  Dec. 
16S.  As  to  the  second  point,  all  the  decis- 
ions say  that  a  substantial  compliance 
with  the  statute  is  sufficient.  A  deed,  to 
be  ralld,  mast  be  signed,  sealed,  and  deliv- 
ered to  pass  legal  title;  but  a  contract 
signed  and  delivered,  tliougb  not  sealed, 
even  by  a  married  woman,  is  effective  as 
an  executory  contract,  when  duly  ac- 
knowledged. The  word  "executed"  would 
import  all  that  is  necessary  to  consum- 
mate a  deed,  but  it  does  not  in  this  ques- 
tion neceusarily  import  delivery,  for  it  oft- 
en is  acknowledged  before  delivery.  This 
certificate  says  that  the  woman  "came  be- 
fore me,  and  having  been  examined  by  me 
privily  and  apart  from  her  said  husband, 
and  having  had  the  deed  aforesaid  fully 
explained  to  her.  she,  the  said  Klizabetb  A. 
Crelgh.  acknowledged  the  same  to  be  her 
act  and  deed,  and  declared  that  she  had 
willingly  signed  the  same,  and  does  not 
wish  to  retract  it."  Who  can  say  that 
there  is  any  question  as  to  her  intent  to 
declare  the  instrument  a  completed  act? 
The  word  "signed  "  is  here  tantamount  to 
"executed."  In  Pickens  v.  Kniseiy,  29  W. 
Va.  1. 11  S.  E.  Rep.  932,  a  certificate  that 
the  woman  declared  that  she  had  willing- 
ly "acknowledged"  the  instrument.  In- 
stead of  saying  she  bad  willingly  "ex^ut- 
ed  "  it,  was  held  good.  The  words"8igned 
and  sealed,"  or  "signed"  only,  have  been 
held  equivalent  to  tlie  word  "executed"  in 
certificates  of  acknowledgment  of  deeds. 
Stuart  V.  Dutton,  39  111.  91 ;  Jncoway  v. 
Gault.  20  Ark.  190.  See  41  Amer.  Dec.  178. 
Taking  the  whole  certificate  as  to  her  ac- 
knowledgment, as  we  do  In  construing 
other  instruments,  and  ought,  as  to  these 
certificates,  to  do,  as  stated  in  the  West 
Virginia  case  just  cited,  we  see  that  she 
acknowledged  the  paper  to  be  her  act  and 
deed,  thus  Importing  a  complete  act;  and 
that  she  hnd  willingly  sigued  the  same, 
thus  indicating  that  the  instrument  in  its 
then  condition,  having  her  signature  and 
seal,  was  the  act  of  her  free  will ;  and  that 
she  wlHhed  not  to  retract  it,  thus  indicat- 
ing that  she  still  adhered  to  it  as  her  act 
and  deed;  and  we  find  it  in  the  bands  of 
the  creditor,  showing  that  it  must  have 
been  delivered.  It  would  be  exceedlnirly 
technical  to  defeat  the  manifest  Intent  of 
parties  because  the  word  "signed"  is  used 
instead  of  "executed.  "  Here  there  is  noth- 
ing left  out  intended  to  speak  the  meaning 
designed  by  the  statute ;  only  one  word  is 
substituted  for  the  other:  but  in  common 
sense,  as  used  here,  it  was  designed  to 
mean  the  same  thing.  We  hold,  therefore, 
that  said  instrument  created  a  valid  lien 
on  the  land  named  in  it  for  thedebt  named 
in  it,  so  as  to  give  Skaggs'  right  to  apply 
on  that. debt  any  part  of  the  Sl,950  in  his 
hands  after  discharging  Judgment  liens 
on  it.  It,  as  also  the  bond  secured  by  it, 
created  a  debt,  and  that  would  give 
Skaggs  the  right,  as  against  Fell,  to  ap- 
ply on  it  such  balance. 
But  it  is  said  that   Skagg^s'  estate  la 


barred  of  the  benefit  of  this  debt  by  force 
of  the  report  of  Commissioner  Withrow, 
and  the  decree  of  November  20, 1886,  con- 
firming it,  because  there  was  an  order  to 
convene  all  persons  holding  liens  on  the 
land  of  Fell,  including  the  Creigb  tract  of 
360  acres,  on  which  the  deed  of  trust  rest- 
ed, and  Skaggs'  administrators  failed  to 
prove  it  as  a  lien  against  that  land,  and 
especially  as  the  commissioner  ip  his  re- 
port remarked,  "it  is  presumed  that  the 
debt  due  from  L.  S.  and  Mrs.  E.  A.  Creigb 
tn  A.  S.  Skaggs  has  been  paid ;"  and  there 
was  no  exception  to  the  report,  and  as 
said  administrators  did  prove  another 
debt  due  their  decedent  from  Fell,  the  judg- 
ment debtor  against  whose  land  the  pro- 
ceeding was.  It  is  claimed  that  section 
7,  c.  139,  Code  1K87,  has  theellect  to  preclude 
Skagg's  representatives  from  claiming 
this  debt.  Does  this  statute,  even  as  to 
the  land  of  the  judgment  debtor  proceeded 
against,  estop  and  conclude,  for  failure  to 
present  them,  not  only  liens  created  by 
the  judgment  debtor  proceeded  against, 
but  also  all  other  liens  created  on  such 
land  by  former  owners,  no  matter  how  far 
back  in  the  chain  of  the  title?  I  do  not 
think  so.  They  may  come  in,  to  be  sore; 
but  it  they  do  not  they  ^renot  barred,  un- 
less made  formal  parties.  If  in  such  case 
it  be  said  that  the  purchaser  would  sntfer 
from  them  afterwards,  the  reply  is  they 
must  be  sought  out  and  made  parties  ao- 
derthecommon  ruleH  of  chancery  practice. 
If  we  treat  the  said  deed  of  trust  as  valid, 
the  trustee  and  cestui  que  trust's  admin- 
istrators were  necessary  parties,  under 
McCoy  V.  Allen.  16  W.  Va.  732.  and  Bii- 
myer  v.  Sherman,  23  W.  Va.  658,  in  the 
firmer  case  the  opinion  saying:  "Only 
the  undefined  class  of  judgment  creditors 
holding  liens  similar  to  the  plaintiff  can 
be  made  in  such  case  qaasi  parties.  If  the 
trustee  holding  the  legal  title  to  the  land 
and  his  cestui  que  trust  are  not  made 
formally  defendants,  they  cannot,  by  any 
such  decree,  be  made  quasi  parties,  and 
cannot  be  bound  by  any  decree  of  the 
court. "  Those  cases  wei-e  before  the  act 
of  1882  as  to  suits  to  enforce  judument 
liens,  and  as  the  iauKuage  of  section  7, 
under  that 'act,  is  Menu  "by  judgment 
or  otherwise,"  and  in  the  form  of  notice, 
"  all  claims  held  •  •  •  which  are  liens 
on  his  real  estate,"  It  is  claimeil  that 
any  lien  in  any  manner  arlHing  is  con- 
templated; but.  in  cases  where  the  le- 
gal title  is  outstanding  in  a  trustee,  it 
Is  still  necessary  to  make  the  trnatee, 
and,  I  should  say,  also  the  beneficiary, 
under  the  deed,  formal  parties.  Aeain, 
the  statute  bars  those  not  presenting 
their  claims  only  from  participation  in 
the  proceeds  of  the  sale  of  the  land,  not 
from  the  personal  debt,  unless  that  be  ex- 
pressly involved  in  the  case,  in  the  plead- 
ings, or  made  so  by  contestation  before 
the  commissioner.  Certainly,  therotore, 
the  personal  obligation  of  Fell  under  his 
assumpsit  of  the  Creigb  debt,  and  under 
his  stipulation  to  remove  judgments  from 
the  Sinking  creek  land,  so  as  to  let  the 
fund  go  on  the  Creigh  debt,  coald  not  be 
wiped  out  by  the  failure  to  prove  the  debt 
before  the  commissioner.  As  against 
Fell   under  this  personal    assumpsit   it 
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was  no  lieo,  and  therefore  sncii  personal 
dfbt  need  not  have  been  proven,  as  the 
Btati  te  says  that  there  may  be  proven 
"any  claim  he  may  have  against  the  judg- 
ment debtor,  which  is  a  Hen  on  sucli  real 
estate, "  and  In  the  notice  it  says,  "  to  pre- 
sent  all  claims  held  by  you,  and  each  ot 
yun,  against  the  said  A.  B.,  which  are 
liens  on  his  real  estate."  And  the  statute 
plainly  dues  nut  Intend  to  bar  the  per- 
sonal demand  of  a  creditor  against  his 
debtor  for  failure  to  prove  his  lien,  but 
only  to  deny  him  participation  in  the  pro- 
ceedp  of  the  land  sold, so  far  as  other  cred- 
itors of  said  judgment  debtor  holding  liens 
on  bis  real  estate,  who  have  not  so  failed, 
are  concerned,  and  so  far  as  the  creditors 
at  large  ot  suid  Judgment  debtor  are  con- 
cerned. And,  if  tills  debt  be  viewed  as  a 
lien  under  said  deed  of  trust,  it  is  not  a 
debt  of  Fell, — a  Hen  created  by  him, — but 
one  created  by  a  former  owner  of  the 
land,  and  I  do  not  think  there  was  com- 
pulsion under  the  statute  to  prove  it;  for 
the  language  above  quoted  as  to  debts 
provable  uses  the  words,  "any  claim  he 
may  have  against  the  Judgment  debtor," 
and  In  the  notice  the  language,  "against 
the  said  A.  B.,"  (the  judgment  debtor.) 
Where  persons  are  made  parties  to  a  suit 
under  this  statute,  tbe  effect  of  proceed- 
ings In  It  may  be  broadened  by  the  allega- 
tions touching  them  In  the  pleadings,  and 
would  be  dependent  thereon;  but,  where 
they  are  not  formal  parties,  I  regard  the 
proceeding  as  In  the  nature  of  an  In  rem. 
proceeding,  operative  in  tbe  particular 
cause  as  to  the  particular  property  dis- 
posed of  by  the  decree.  Any  proceeding 
trenching  upon  that  Important  principle 
of  law  that,  before  a  person  can  be  bound 
by  a  judicial  proceeding,  he  shall  be  made 
a  party,  and  served  with  process,  and  In- 
formed by  pleadings  of  the  matters  that 
may  prejudice  htra,  are  dangerous,  and  we 
>  should  not  glvethisstatutea  scope  by  con- 
struction towards  that  result  not  demand- 
ed plninly  by  It.  I  conclude  that  the  pro- 
ceedings In  this  cause  prior  to  the  amended 
bill,  making  the  personal  and  real  repre- 
sentatives of  8kaggs  formal  parties,  do 
not  prevent  them  from  having  the  benefit 
of  tliPlr  Crelgh  debt.  The  case  made  by 
the  amended  bill  is  to  be  treated,  as  to 
these  matters  and  parties,  as  If  It  were  an- 
other suit.  The  fact  that  Skaggs'  admin- 
istratora  proved  before  the  commissiuner 
a  debt  against  Fell,  which  they  were 
bound  to  prove,  does  not  preclude  their 
claim  to  the  Crelgh  debt,  which  they  were 
not  bound  to  prove.  For  these  reasons  I 
am  of  opinion  that  the  f  1,950  In  Skagirs' 
hands  Is  not  to  be  regarded  as  Fell's 
money,  and  as  If  Skaggs  had  no  Interest 
therein;  hut  that  any  balance  of  It,  after 
paying  judgments  binding  tbe  Sinking 
creek  land,  Skaggs  has  right  to  apply  on 
the  Crelgh  debt  due  Skaggs  under  the 
terms  of  his  purchase  long  before  the  de- 
cree for  the  Matthews  oebt;  and  that 
Matthews  has  riglit  to  hold  the  land  con- 
veyed by  FeH  to  Skaggs  liable,  not  for  the 
amount  as  fixed  by  the  decree,  but  for  the 
amount  of  the  judgment  of  J.  Whitehlll 
against  J.  P.  Feli,fH43,  with  Interest  from 
the  29th  day  of  December,  1887,  and  fSOO 
costs,  subject  to  be  credited  with  the 
amount  applicable  thereon  from  the  sale 


I  under  decree  in  tbe  iaae,  f  i!86.01,  as  of 
I  5tb  September,  1888,  without  prejudice  to 
)  the  right,  if  any,  of  Skaggs,  administra- 
tor under  said  deed  of  trust  from  Crelgh 
and  wife  to  J.  P.  Fell,  trustee,  dated  2Sth 
of  Septeml>er,  1885,  to  secure  the  debt 
therein  specified  to  A.  S.  Skaggs  against 
the  land  therein  described.  The  appel- 
lants ask  this  court  to  dismiss  the  amend- 
ed bill,  and  refuse  relief  to  Matthews,  be- 
cause, while  he  hastberlgbttosubjectsaid 
Sinking  creek  land  {o  his  judgment,  yet  he 
beca  me  the  purchaser  of  the  t  raet  of  land  on 
which  said  deed  of  trust  rests,  and  that  it 
Is  of  more  value  than  his  judgment,  and 
is  bound  for  said  trust.  This  cannot  be 
done  In  this  case.  The  debt  of  Matthews  is 
only  a  charge  on  the  Sinking  creek  land, 
not  a  personal  debt  on  Skaggs;  while 
Skaggs'  debt  under  the  deed  of  trust.  If 
a  charge  on  the  350  acres,  is  no  personal 
debt  against  Matthews.  We  do  not  con- 
sider that  we  have  before  us  the  question 
of  the  liability  of-the  350  acres,  and  there- 
fore do  not  pass  on  It,  but  leave  it  with- 
out prejudice  to  the  rights  of  Skaggs'  es- 
tate from  this  decision.*  But  the  decree  is 
erroneous  also  because  it  directed  tbe  half 
ot  tbe  land  conveyed  by  Fell  to  Skaggs  to 
bo  sold,  whereas  it  should  have  sold  first 
the  undivided  half  of  the  111  acres  con- 
veyed by  Fell  to  (h-ookshanks,  because 
Fell's  conveyance  to  Crookshanks  was 
later  in  date.  The  reason  for  selling  tbe 
Skaggs  land  first  given  in  the  decree  does 
not  exist;  that  Is,  that  Skaggs  retained  a 
sum  of  money  for  and  belonging  to  said 
Fell.  That  fund,  as  shown  above,  was 
retained  to  indemnify  Skaggs  against 
Judgments,  and  next  for  application  on  his 
Crelgh  debt.  He  retained  it  for  his  own 
benefit,  not  to  protect  Crookshanks 
against  the  ordinary  rale  by  which  land 
last  sold  is  to  be  first  subjected  to  judg- 
ment Hens.  It  was  just  as  though 
Skaggs  had  paid  the  purchase  money  in 
full  in  cash.  The  decree  of  June  26, 1890, 
is  reversed,  and  cause  remanded  to  be  fur- 
ther proceeded  with  according  to  prin- 
ciples herein  indicated,  and  in  other  re- 
spects according  to  principles  governing 
courts  of  equity. 

LocAS,   P.,   and   Bnoubh,   J.,    concur. 
Holt,  J.,  absent. 


(84  W.  Va.  8M) 

Powell  v.  Bbntlet  &  Obrwio  Furni- 
ture Co. 

(Sapreme  Court  of  Appeals  of  f^est  Viroinia. 
March  7,  1891.) 

KnisANo— NoisB  or  iixuvTAaToaT—Isrcscmoii. 

1.  The  noise  of  a  factory,  which  materially 
Interferes  with  and  impairs  tbe  ordinary  phys- 
ical comfort  of  human  ezistenoe,  may  be  treated 
as  a  nnhance.  But  the  standard  as  to  the  effect 
must  be  the  man  of  normal  nervoua  sensibili^ 
and  ordinary  mode  of  living. 

2.  But  such  cases  depend  in  a  peculiar  de- 
gree upon  their  own  facts  and  surroondlng  oir- 
onmstances;  so  that  courts  of  equity  should  pro- 
ceed with  great  caution  in  abating  or  restraining 
such  factory  by  injunction,  and  not  enjoin  unless 
the  fact  of  nuisance  is  made  In  some  way  to  ap- 
pear clearly  beyond  all  ground  of  fair  question- 
ing. 

{Syllabiu  by  the  Court} 

Appeal    and   supersedeas  from    circuit 
court,  Wood  county. 
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Van  Winkle  A  Ambler  and  J.  A.  Hutcb- 
tnsoD,  for  appellants.  Okey  Jobnsoo,  for 
appellee. 

Holt,  J.  In  the  year  1888.  Barna  Pow- 
ell, plaintiff  below,  brought  his  bill  in  the 
circuit  conrt  of  Wood  county  against 
Bentley  &  Gerwie  Furniture  Company,  a 
partnership,  defendautR  below  and  appel- 
lantH,  to  perpetually  enjoin  and  restrain 
said  company  from  the  use  of  their  furnl- 
turefactoryaa  a  nuisance  to  plaintiff  in  the 
use  and  enjoyment  uf  his  lot  and  dwelling- 
house  thereon.  Defendants  filed  a  demur- 
rer, which  was  overruled;  then  answered, 
to  which  plaintiff  replied  generally.  The 
depositions  of  38  witnesses  were  taken  to 
be  read  on  behalf  of  the  plaintiff,  and  of  27 
witnesses  to  be  read  on  behalf  of  defend- 
ants. On  the  12th  of  August,  1890,  tlie 
cause  came  on  to  be  heard,  when  the  circuit 
court  pronounced  a  final  decree,  by  which 
defendants  were  perpetually  enjoined  and 
restrained  from  so  operating  their  fur- 
niture factory,  machines,  engines,  etc.,  as 
to  produce  loud,  disagreeable,  annoying, 
and  Injurious  noises.  Interfering  with  the 
ordinnry  use,  physical  comfort,  and  enjoy- 
ment by  plaintiff,  his  family,  and  other 
occupants  of  his  house,  lot,  and  premises; 
from  which  decree  defendants  have  ap- 
pealed. The  proof  shows  that  on  6th  June, 
1889,  plaintiff  brought  against  defendants 
an  action  of  trespass  on  the  case  for  dam- 
ages for  the  nuisance  asked  to  be  enjoined, 
whic-li  action  at  law  was  pending  in  the 
same  court,  on  the  law  side,  when  the  de- 
cree complained  of  was  pronounced. 

History  of  common-law  nuisance:  The 
common-law  doctrine  of  nuisance  is  as  old 
as  the  common  law  itself.  Oor  oldest 
law-writers  treat  of  the  subject.  See  cita- 
tions from  Glanvill  and  Bracton  in  Bige- 
iow.  Lead.  Cas.  Torts,  462. 

Its  foundation :  It  is  fonnded  on  what 
we  call  the  aKsolute  rights  of  liberty  and 
property.  Each  man  has  the  right  to  that 
which  be  has  made  his  own,  and  without 
control  or  diminution,  saye  by  the  laws 
of  the  land.  If  each  has  it,  all  have  it ;  so 
that  it  follows  from  this  that  each  one 
must  so  use  his  property  and  rights  as  not 
to  injure  those  of  others.  Each  has  bis 
right  for  himself,  and  owes  a  correspond- 
ing duty  to  the  other. 

Definition:  Some  definitions  are  too 
broad  to  be  useful;  some  too  narrow  to 
be  true.  The  violation  of  this  duty  is  the 
best  general  description  of  a  nuisance. 

Common  nuisance:  A  common  nuisance 
affects  the  people  at  large,  and  is  an  of- 
fense against  the  state,  but  an  action  may 
be  brought  in  his  own  name  by  any  one 
who  suffers  damage  peculiar  In  kind  orde- 
gree  beyond  what  is  common  to  him  and 
to  others. 

Private  nuisance:  A  private  nuisance 
affects  one  or  more  as  private  citizens, 
and  not  as  a  part  of  the  public,  and  is 
ground  for  a  civil  suit  only. 

Subject-matter:  Generally  it  affects  the 
use  or  enjoyment  of  real  property,  and,  as 
we  see  by  the  old  definitions,  was  confined 
to  this;  but  modern  law  takes  a  wider 
range.  It  is  closely  related  to  the  law  of 
servitudes. 

Statute  law :    Our  statute  law  upon  the 


subject  relates  to  public  nuisances,  such 
as  dams  obstructing  ordinary  navigation 
or  the  passage  of  fish,  etc.,  (chapter  44, 
p.  350,  Code  W.  Va. ;)  sale  of  intoxicating 
liquors,  (section  IS,  c.  32,  p. 237, Id.;)  pow- 
er of  county  court  to  abate  nuisances, 
(section  25,  c.  89,  p.  285,  Id.;)  power  ol 
cities,  towns,  and  villages  to  abate,  (sec- 
tion 28,  c.  47,  p.  415,  Id. ;)  power  of  justices 
of  the  peace,  (section  20c, c.  l.iO,  p.  916,  Id.) 
Virginia  and  West  Virginia  cases  on  the 
subject.  Our  own  cases  on  the  subject  are 
very  few.  In  Wlngfleld  v.  Crenshaw,  4  Hen. 
&  M.  474,  (Chancellor  Taylor,)  it  was  held 
that  a  court  of  equity  ought  not  to  inter- 
pose in  the  case  of  a  nuisance,  except 
where  the  law  would  not  afford  an  im- 
mediate nur  an  adequate  remedy  until  Ir- 
reparal'le  injury  might  be  done.  In  Miller 
V.  Truehcart,  4  Leigh,  569,  plaintiff  had  se- 
cured judgment  at  law  against  owner  of 
mill-dam  which  had  been  washed  away, 
and  which  he  was  about  to  rebuild.  It 
was  held  that  the  injunction  should  be 
granted,  unless  it  appeared  from  the  ver- 
dict of  a  jury,  on  an  Issue  for  that  pur- 
pose, that  the  proposed  expedient  (to 
avoid  the  nuisance)  would  be  effectual. 
Amick  V.  Tharp.  13  Grat.  564,  relates  to 
flooding  back-water.  In  Snyder  v. Cabell, 
29  W  Va.  48, 1  S.  E.  Rep.  241,  a  skating- 
rink  was  restrained  as  a  nuisance.  This 
easels  much  relied  on  by  plaintiff.  Med- 
ford  V.  Levy,  31  W.  Va.  649.  8  S.  E.  Rep. 
302,  holds  that  annoyances  that  in  them- 
selves would  not  amount  to  a  private 
nuisance  may  become  nuisances  when 
done  wantonly  and  maliciously,  and  I 
suppose  the  natural  and  ordinary  use  of 
property  in  so  negligent  a  manner  as  to 
cause  unnecessary  harm  and  annoyance, 
not  being  reasonable,  would  be  deemed  a 
nuisance. 

The  old  common-law  remedies  by  action. 
These  were  two:  (1)  Qaod  perwittat 
proaternere.  This  was  in  the  nature  of  a 
writ  of  right,  and  therefore  subject  to 
great  delays.  It  commanded  the  defend- 
an  t  to  permit  the  plaintiff  to  abate  the 
nuisance,  or  showrause  against  the  same; 
and  plaintiff  could  havejudgmentto  abate 
the  nuisance,  and  for  damages  against  the 
defendant.  (2)  An  assiie  of  nuisance,  in 
which  the  sheriff  was  commanded  to  sum- 
mon a  jury  to  view  the  premises,  and.  If 
they  found  for  the  plaintiff,  he  Itad  judg- 
ment to  have  the  nnlsance abated,  and  for 
damages.  It  isto  be  noticed  thatthe  jury 
were  to  view  the  premises.  Both  had 
long  been  out  of  use  in  Biackstone's  day; 
with  us  they  were  never  in  nse,  as  far  as  I 
know.  The  assize  of  nulsance>  lay  only 
against  the  wrong-doer  himself,  but  not 
against  the  alienee  of  the  tenement  where- 
in the  nuisance  was  situated.  This  was 
the  Immediate  reason  for  making  that 
equitable  provision  in  St.  Westm.  2,  13 
Edw.  I.  c.  24.  This  was  in  the  year  1285, 
(3  Bl.Comm.  pp.  216,  222,)  and  has  been  the 
occasion  of  ourmodern  changes  in  common- 
law  pleading.  We  see  that  in  the  assize  of 
nuisance  the  jury  were  to  view  the  prem- 
ises; this  may  be  done  now  In  the  case  at 
law,  at  the  request  of  either  party.  Sec- 
tion 30.  c.  116,  p.  760,  Code  W.  Va. 

Modern  remedies.  The  right  to  abate: 
This  is  treated  of  by  Bracton,  who  wrote 
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628  years  ago,  and  the  remedy  sarrtves  to 
the  present  time;  but  a  party  Bhonid  not 
by  advised  to  take  the  law  into  his  own 
bands  except  in  a  case  of  great  urgency, 
for  he  does  so  at  his  own  risic,  and  a  great 
hazard,  should  he  be  in  the  wrong,  or  go 
too  far. 

Things  to  be  considered  in  determining 
what  is  a  nuisance:  Every  man,  as  we 
have  spen,  has  the  exclusive  dominion  and 
the  right  to  the  fuli  and  exclusive  enjoy- 
ment of  hi«i  own  property,  to  do  with  It 
as  he  pleases.  His  neighbor  has  the  same 
right  over  his  own  property.  Hence  it 
follows,  as  the  duty  of  each  to  so  use  his 
own  as  not  to  injure  that  of  the'other, 
each  one's  duty  qualifies  his  own  right, 
and  creates  a  corresponding  right  in  the 
otl)er. 

Harm  without  legal  Injury:  But  this 
duty  must  be  taken  with  qualifications, 
for,  in  the  nature  of  things  and  of  society, 
It  is  not  reasonable  that  every  annoyance 
should  constitute  an  injury  such  as  the 
law  will  remedy  or  prevent.  One  may 
therefore  make  a  reasonable  ose  of  bis 
right,  though  It  may  create  some  annoy- 
ance or  inconvenience  to  his  neighbor. 
But,  even  in  such  case,  an  annoyance  law- 
ful in  itself  may  become  unlawful  when 
done  maliciously. 

Useful  or  necessary  trades:  So,  also, 
public  policy  and  general  convenience  re- 
quire that  on  this  head  something  mure 
shall  be  conceded  to  useful  and  beneficial 
work  than  to  useless  and  idle  amuse- 
ments, but  where  this  line  of  difference  is 
to  be  drawn  can  only  be  determined  by 
the  facts  of  each  particular  case. 

Homes  and  factories:  Accordlngto  our 
settled  notions  and  habits,  there  are  con- 
venient places, — one  for  the  home,  one  for 
the  factory:  but,  as  often  happens,  the 
two  must  be  so  near  each  other  as  to 
cause  some  inconvenience.  The  law  can- 
not take  notice  of  such  inconvenience,  it 
Blight  or  reasonable,  all  things  consid- 
ered, but  applies  thecommon-sensedoctrlne 
that  the  parties  must  give  and  take,  live 
and  let  live;  for  here  extreme  rights  are 
not  enforceable  rights,— at  any  rate,  not 
by  injunction.  See  Bish.  Non-Con t.  Law, 
§  418,  and  cases  cited. 

Convenient  place:  But  the  term  "con- 
venient place"  does  not  mean  the  one  best 
for  the  nroflt  and  convenience  of  the  own- 
er of  the  offensive  factory,  but  the  one 
where  it  shall  cause  no  actionable  injury 
toothers.  One  nuisance  does  not  justify 
another;  still  it  maybe  taken  as  one  of 
the  surrounding  circumstances  to  be  con- 
sidered In  determining  whether  or  not  the 
other  be  a  nuisance. 

Idiosyncracies  of  the  person  annoyed: 
In  fixing  the  standard  by  which  to  meas- 
ure what  shall  be  deemed  a  nuisance  in  the 
given  case,  the  nature  of  the  man  offend- 
ed,as  well  as  tbenatureof  the  thing  offend- 
ing, must  be  considered.  Daniel  Boone, 
Kentucky's  famous  pioneer,  represented 
the  county  of  Kanawha  in  the  Virginia 
legislature  about  100  years  ago,  and  soon 
after  left  the  county,  in  part,  it  is  said,  ])e- 
cause  the  throng  of  incomers  had  become 
annoying.  Some  families,  it  is  said,  think 
of  re-establishing  theirold  homes  on  lower 
Broadway.     Leaving  these  matters  tor 


local  history,  past  and  to  come,  to  look 
after,  weknow  that  our  people,  in  a  stead- 
ily increasing  ratio,  are  crowding  Into 
the  centers  of  population,  seeking  the 
conveniences,  comforts,  and  amenities  of 
town  life,  notwithstanding  its  noise  and 
bustle  and  other  annxtyances.  For  such 
standard  it  will  not  do  to  take  the  man 
who,  by  reason  of  his  sensitive  nature, 
inborn  or  acquired,  or  by  reason  of  his 
habits  or  mode  of  living,  is  supersensitive 
to  the  annoyance  complained  of;  nor.  on 
the  other  hand,  are  we  to  take  one  who, 
by  nature  or  habit,  is  abnormally  insensi- 
ble to  such  things.  The  Idiosyncracies  or 
peculiar  habits  or  modes  of  living  of  nel- 
therciassfurnlshtheproper  test;  and  this, 
not  because  the  oversensitive  man  or  man 
in  ill  health  has  less  right,  but  because  it 
is  impossible  in  practice  for  the  law  to  ex- 
tend to  him  exceptional  immunity  or  pro- 
tection. Therefore  we  must  take  as  our 
standard  the  normal  man:  the  one  of 
ordinary  sensibility:  of  ordinary  habits 
of  living;  the  plain,  well-to-do  people,  who 
make  up  the  great  mass  of  our  husy 
world.  If  this  should  lead  to  hardship  in 
particular  cases,  such  as  sickness,  practi- 
cal convenience  makes  it  impossible  to  ha  ve 
any  other  criterion.  In  such  cases  we 
must  appeal  to  the  humanity  and  good- 
will of  our  neighbor,  rather  than  to  any 
supposed  enforceable  right  of  our  own. 

So  far  the  subject  has  been  discussed  on 
grounds  common  to  a  suit  at  law  for 
damages,  and  a  suit  In  equity  to  forbid, 
abate,  or  restrain.  But  these  remedies  dif- 
fer not  less  in  the  mode  of  relief  than  in  ef- 
fectiveness and  in  other  important  partic- 
ulars. In  the  snit  at  law  for  damages.  If 
the  case  is  made  out,  damages,  according 
to  the  Injury  proven,  are  awarded  as  mat- 
ter of  right,  and  not  of  discretion.  But 
often  this  Is  only  a  half-way  remedy,  lend- 
ing sometimes  to  endless  litigation  and  to 
irreparable  mischief.  So  that  the  remedy 
by  injunction  is  sometimes  the  only  one 
at  all  effective  orcomplete,  forbidding, pre- 
venting, stopping,  abating  the  nuisance, 
exercising  such  restraint,  and  no  more,  as 
the  exigencies  of  the  particular  case  de- 
mand. And  now,  since  the  power  of  man 
over  the  elements  and  forces  of  nature 
have  become  and  are  becoming  so  great 
and  so  far-reaching,  this  remedy  grows 
in  frequency  and  indispensability.  Yet 
by  reason  in  part  of  Us  very  completeness 
and  effectiveness,  it  is  exercised,  especially 
in  cases  like  this,  with  great  caution,  and 
only  after  the  fact  of  nuisance  has  been 
put  beyond  all  ground  for  fair  question- 
ing- For  although  a  court  of  equity  in 
such  cases  follows  precedent,  and  goes  by 
rnle,  as  far  as  it  can,  yet  it  follows  its 
own  rules. — and  among  them-  is  the  one 
that  to  abate  or  restrain  in  case  of  nui- 
sance ts  not  a  matter  of  strict  right,  but 
of  orderly  and  reasonable  discretion,  ac- 
cording to  the  right  of  the  particular 
case, — and  hence  will  refuse  relief,  and  send 
the  party  to  a  court  of  law,  when  dam- 
ages would  be  a  fairer  approximation  to 
common  justice,  because  to  silence  a  use- 
ful and  costly  factory  is  often  a  matter  of 
serious  moment  to  the  state  and  town, 
as  well  as  to  the  owner.  The  matter  here 
complained  of  as  a  nuisance  is  the  nois* 
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of  a  furniture  factory  at  the  comer  of 
Sixth  and  Ann  streets,  causing  personal 
annoyacce  to  plaintiff  and  tils  family  at 
h4H  iioine  opposite,  across  Ann  sti-eec,  80 
feet  from  tbe  factory,  and  thus  indirectly 
impairing  tbe  value  of  his  property.  In 
such  cases  the  question  Is,  in  its  very  nat- 
ure, one  of  degree,  and  the  evidence  by 
which  to  determine  it  is  matter  of  opin- 
ion, based  on  experience  and  observation 
of  the  thing  itself.  Tbe  rule  to  guide  us 
in  such  cases  Is  that  tbe  noise  must  be 
such  as  materially  to  interfere  with  and 
Impair  the  ordinary  comfort  of  existence 
on  the  part  of  ordinary  people.  Snyder 
V.  Oabeli,  29  W.  Va.  48,  1  8.  E.  Rep.  241; 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church.  108  0.  S.  317,  2  Sop.  Ct.  Rep.  719. 
See,  also,  Smelting  Co.  v. Tipping,  11  H.  L. 
Cas.  642;  Walter  v.  Selfe,  4  Ue  Gex  &  S. 
315:  Crump  V.  Lambert,  L.  R.  3  Eq.  409; 
Gaunt  v.  Fynney,  L.  R.  8  Ch.  8;  and 
the  recent  cases,  Bohnn  v.  Gas- Light  Co. 
(N.  Y.)  25  N.  E.  Rep.  246;  and  on  public 
nuisance.  People  v.  Lead-Works,  (Mk-h.) 
46  N.  W.  Rep.  735;  Wiley  v.  El  wood,  (111.) 
%  N.  E.  Rep.  570:  and  notes  In  9  Lawy. 
Rep.  Ann.,  Jan.  13,  1891,  p.  711,  (Bohan  r. 
Gas-LigbtCo.) 

Facts  of  the  case:  Six  hundred  pages 
of  this  record  are  taken  up  with  the  testi- 
mony of  63  witnesses— 38  for  plaintirt.  27 
for  defendants— on  thequestion  of  nulHance 
or  no  nuisance,  with  abuut  3,400  ((uestions 
asked  and  answered.  It  is  unuKual  to  ob- 
serve or  to  fix  some  limit  in  the  number 
of  witnesses  to  be  examined  on  such  ques- 
tions. In  the  view  we  take  of  this  case  it 
would  answer  an  useful  purpose  to  go  in- 
to the  evidence  in  detail.  We  can  best  ex- 
press our  view  by  comparing  the  facts  of 
this  case  with  the  facts  in  the  case  of  Sny- 
der V.  Cabell.  20  W.  Va.  48,  1  S.  E.  Rpp.  241, 
as  thatcase  is  relied  on  and  made  the  sub- 
ject of  extended  comment  by  both  sides. 
In  that  case  the  thing  complained  of  as  a 
nuisance  was  in  the  main  noise,  as  it  is 
here.  There  it  was  the  noise  of  a  skating 
rink,  an  unnecessary  amusement;  here  the 
noise  of  a  furniture  factory,  a  tradeof  pub- 
lic utility,  as  well  as  of  private  benefit, 
costing  more  than  $30,000,  and  employing 
more  than  60  people.  That  was  located 
in  a  part  of  the  town  theretofore  devoted 
for  tbe  most  part  to  residences;  here  it 
was  on  a  street  occupied  overhead  by  the 
approach  of  tbe  Baltimore  &  Ohio  Rail- 
way to  its  bridge  across  the  Ohio  at  Par- 
kersburg,  devoted  to  the  noises  of  running 
trains,  already  paid  for  to  be  used  for  that 
purpose,  and  for  that  reason  not  generally 
highly  valued  as  a  place  for  homes.  Tbe 
factory  was  well  equipped  and  well  con- 
ducted, with  as  little  of  the  noise  and  hum 
of  machinery  as  could  be  had  in  such  a 
work;  the  noise  stopping  at  6  in  the  even- 
ing and  not  starting  again  nntil  7  in  the 
morning.  In  the  rink  tbe  noise  disturbed 
rest  and  sleep,  continuing  far  into  tbe 
night.  The  three  families  complaining 
of  the  noise  of  the  rink,  we  may  Infer,  were 
people  of  normal  nervous  sensibility  to 
noise.  Here  the  plaintiff  and  his  principal 
witnesses,  living  near  the  factory,  seem  to 
be.  by  reason  of  ill  health  or  by  nature, 
rather  supersensitive  to  such  things.  On 
thequestion  of  nuisance,  tbe  evidence  is 


conflicting;  at  any  rate  the  plaintiff  does 
not  put  bis  case  high  and  dry,  above  alt 
ground  of  fair  questioning.  There  is 
enough  perhaps  for  tbe  chancellor  to  have 
directed  an  issue.  But  this  issue  the 
plaintiff  by  his  suit  at  law  has  already 
brought  on  and  made  up.  ITnder  such  a 
conflict  of  evidence,  the  suit  at  law  should 
have  been  Cried  first.  The  finding  on  such 
a  question  of  fact  of  12  good  and  lawful 
men,  who,  if  deemed  proper,  may  see  and 
hear  -the  thing  for  themselves,  is  still 
greatly  relied  on  by  the  court.  By  such 
course  }ve  would  avoid  the  possibility  or 
likelihood  of  the  awkward  predicament 
that  now  confronts  us,  of  a  court  of  equi- 
ty having  silenced  as  a  nuisance  a  factory 
of  great  cost  and  of  general  utility,  which 
the  jury  in  the  suit  at  law  should  after- 
wards And  to  be,  all  things  considered,  no 
nuisance  at  all.  Besides,  if  the  jury  should 
find  It  to  be  a  nuisance  by  giving  substan- 
tial damages,  the  chancellor  would  tbcu 
have  safer  ground  for  his  decree.  The  de- 
crees of  12th  and  14th  August,  1R90,  must 
therefore  be  reversed,  and  the  cause  re- 
manded ;  the  further  hearing  to  abide  the 
determination  of  the  issue  of  nuisance  or 
no  nuisance  in  tbe  suit  at  law,  or  to  be 
demurred  to  by  plaintiff,  according  as 
he  may  be  advised. 

LrcAS,  P.,  and  Enqubo  and  Bbannon. 
JJ.,  concur. 

(t4  W.  Va.  T9<) 

HowELi.  V.  TaovARON  et  at. 


(Supreme  Court 


ttfWett  Virginia. 

1891.) 


FAU.UKB  TO  Batisft  JmOMSKT  —  Lbvt — BjUfEOr 
AT  Law — Isivycrios — DiasoLunoM. 

1.  In  a  case  where,  by  virtue  of  an  tigx^e- 
ment  between  a  judgment  debtor  and  a  judgment 
creditor,  tbe  judgment  ought  to  be  entered  as  sat- 
isfied, but  in  lieu  thereof  the  creditor  has  an  ex- 
ecution issued  and  levied  upon  the  goods  of  tbe 
debtor,  the  latter  cannot  obtain  relief  by  injucc- 
tiOD  in  a  court  ot  equity,  for  the  reason  that  he 
has  a  complete  and  adequate  remedy  at  law. 

2.  Should  the  court.  In  such  a  case,  after  hav- 
ing granted  an  injunction,  dissolve  the  same  at  a 
final  bearing,  it  ought  not  to  enter  a  personal 
decree  against  the  plaintiff  for  the  amount  of  tbe 
original  judgment  enjoined,  but  should  simply 
dissolve  the  injunction,  and  dismiss  the  bill,  with 
costs,  and  without  prejudice  to  the  plaintiff  as 
to  bis  defense  at  law  against  the  enforcement  of 
the  execution. 

(Syllabiu  by  the  Court) 

Appeal   and  supersedeas  from    circuit 
court.  Randolph  county. 
Dayton  &  Dayton,  for  appellant. 

LocAS,  P.  This  was  a  suit  in  chancery 
instituted  by  the  plaintiff,  J.  E.  Howell, 
and  present  appellant,  against  John 
Thomason  and  David  H.  Lilly  and  J.  R. 
McCullom,  defendants  helow  and  present 
appellees.  It.  appears  from  the  bill  that 
on  the  27th  of  July,  1887.  Justice  Sha.vnon, 
of  Randolph  county,  rendered  a  judgment 
against  tbe  plaintiff  in  favor  of  tbe  defend- 
ant Thomason  for  f  100.  f  75  of  which  was 
for  costs.  Tbe  plaintiff  then,  as  be  al- 
leges, applied  to  the  circuit  court  of  said 
county  for  a  writ  of  certiorari.  That 
about  tbe  same  time  the  plaintiff  bad  in- 
stituted an  action  against  the  defendant 
Thomason  before  Justice  Dbwitt,  of  same 
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county,  In  whicta  be  claimed  fSOO  damages 
tor  a  trespasB.  While  ttaese  proceedings 
were  pending  a  compromise  was  reached, 
and  a  written  aRreement  entered  into  be- 
tween Howell  and  Thomaaon.  a  copy  of 
wliicb  was  filed  as  an  exhibit  with  the  bill, 
it  is  dated  September  23, 1887,  and  atipn- 
lates  that  each  party  is  to  withdraw  his 
suit  now  pendiug  against  the  other,  and 
the  suit  in  which  Judgment  was  obtained 
before  Justice  Shannon  is  described  as  a 
"suit  tried  before  SqaireSRANNON,  now  an 
appeal  case. "  Each  party  was  to  pay  bis 
own  costs  in  said  cases.  It  was  further 
stipulated,  in  consideration  of  three  notes, 
for  95  each,  on  John  W.  Batley.  and  f  15  in 
money,  making  fSO  paid  to  Thomason, 
Howell  was  to  have  the  privilege  of  run- 
ning certain  timber  across  the  property  of 
Thomason  or  his  wife  by  tramway,  on  or 
before  June  1,  1888;  and,  if  anything 
should  happen  that  said  timber  was  not 
moved  before  the  above-named  time, 
Howell  was  to  have  the  privilege  of  run- 
ning the  same  as  aforesaid,  by  paying  a 
reasonable  damage.  The  plaintiff  further 
nilegres  that  he  fully  performed  his  part  of 
said  iB);reement  by  dismisBlng  his  suit  be- 
fore Justice  Dewitt.  and  paying  the  said 
$30;  hut  that  Thomason  had  refused  to 
withdraw  the  execution  previously  issued 
upon  his  judgment  recovered  before  Justice 
Shannon,  but  has  required  McCuUom,  the 
constable,  to  levy  the  same  on  plaintiff's 
property,  and  advertise  the  same  for  sale; 
that  the  defendant  Lilly  claimed  to  be  the 
owner  by  assignment  of  said  Thomason 
JQilgment,  or  a  part  thereof,  and  was  also 
nrging  the  sale  of  plain  tiff's  property ;  but 
It  was  expressly  denied  that  plaintiff  had 
any  knowledge  of  said  assignment  to  Lilly 
prior  to  the  execution  of  the  compromise 
agreement;  that  said  constable  had  ad- 
vertised for  sale  plaintiff's  property;  and 
an  injunction  was  asked  restraining  said 
Bale,  and  the  collection  of  said  Judgment 
so  settled  as  aforesaid.  In  accordance 
-with  the  prayer  of  the  bill,  an  injunction 
was  granted,  and  the  cause  regularly  ma- 
tared  and  set  for  hearing.  The  defendants 
Thomason  and  Lilly  answered  the  bill, 
denying  the  material  allegation,  and  al- 
leging that  the  said  agreement  was  pro- 
cured by  misrepresentation  and  fraud,  and 
that  Thomason  was  not  in  his  right  mind 
when  he  executed  said  agreement.  The 
answers  do  not  in  terms  demur  to  the  bill, 
but  do  reserve  "the  benefit  of  all  errors 
and  insufficiencies  in  said  bill. "  The  clr- 
coit  court  upon  the  final  hearing  dissolved 
the  Injunction,  dismissed  the  bill,  and 
gave  a  personal  decree  against  the  plain- 
tiff for  the  amount  of  the  original  judg- 
ment. 

The  question  which  lies  at  the  threshold 
is  whether,  upon  demurrer,  the  bill  could 
have  been  sustained,  or  ought  it  not  to 
have  been  dismissed,  as  not  containing 
'  sufficient  matter  to  authorise  the  interpo- 
sition of  a  court  of  chancery.  The  well- 
ftettled  principle  is  that,  where  there  is  a 
remedy  at  law  in  all  respects  adequate,  a 
court  of  equity  will  not  interpose  by  in- 
junction or  otherwise.  There  can  be  no 
doubt  that  conrts  of  equity  have  some- 
times restrained  by  injunction  the  collec- 
tion of  judgments  which  had  been  pre- 
v.l2s.£.no.22— 69 


Tloasly  satiBfled.  See  Bowen  w.  Clark,  46 
Ind.  406:  Scoglo  ▼.  Beall,  60  Qa.  88;  Craft 
v.  Thompson,  61  N.  H.  536.  But  the  more 
recent  and  better  authorities  hold  that, 
when  the  remedy  at  law  Is  as  complete 
and  adequate  as  the  remedy  in  equity,  the 
chancery  court  will  not  interfere  by  in- 
junction. Thus,  in  his  very  recent  work 
on  the  Law  of  Judgments,  (1891,)  Mr. 
Black  says:  "Whether  a  bill  in  equity  for 
an  injunction  is  the  proper  remedy  to  pre- 
vent a  judgment  creditor  from  proceeding 
to  collect  anew  a  judgment  which  has 
been  in  fact  satisfied,  has  been  dispnted. 
Some  of  the  cases  hold  that  such  an  appll> 
cation  is  meritorious  and  should  be  al- 
lowed. But  others,  and  we  think  with 
better  reason,  consider  that  equity  ought 
not  to  interiere  in  such  a  case,  inasmuch 
as  the  party  has  a  prompt  and  adequate 
remedy  at  law."  Black,  Judgm.  §  890. 
So  Mr.  High,  in  bis  last  edition  on  In- 
junctions, (1890,  S  123,)  says:  "There 
is  also  a  noticeable  want  of  harmony 
in  the  authorities  upon  the  question 
of  the  right  to  enjoin  the  enforcement 
of  a  judgment  which  has  been  already 
p^id,  either  in  whole  Qr  In  part.  The  bet- 
ter-considered doctrine  upon  this  subject, 
and  that  most  in  harmony  with  the  gen- 
eral principles  underlying  the  preventive 
Jurisdiction  of  equity,  is  that  an  injunc- 
tion shonid  notbegranted  for  the  purpose 
of  staying  or  preventing  a  sale  under  exe- 
cution on  the  ground  of  payment,  in  whole 
or  in  part,  and  that  in  all  such  cases  the 
person  aggrieved  should  be  left  to  pursue 
bis  remedy  at  law. "  In  support  of  this 
position  Mr.  High  cites  flail  y.  Taylor,  18 
W.  Va.  544.  Upon  turning  to  that  case, 
we  find  that  it  fully  sustains  the  position 
that  a  defendant  cannot,  in  a  court  of 
equity,  enjoin  the  collection  of  an  execu- 
tion issued  to  enforce  a  judgment  already 
aatisfled,  because  be  has  an  adequate  and 
summary  remedy  at  law,  viz.,  the  motion  ^ 
to  quash  the  execution  because  the  judg- 
ment has  been  paid. 

The  provision  of  our  Code  on  this  sub- 
ject is  as  follows:  "A  motion  to  qnash  an 
execution  may,  after  reasonable  notice  to 
the  adverse  party,  be  beard  and  decided 
hy  the  court  whose  clerk  issued  the  execu- 
tion, or,  if  in  a  circuit  court,  by  the  Judge 
thereof  In  vacation;  and  such  Judge  or 
court  may,  without  such  notice,  make  an 
order  staying  proceedings  on  the  execution 
until  such  motion  can  be  heard  and  deter- 
mined. A  copy  of  theorder  so  made  must 
be  served  upon  the  officer  in  whose  hands 
the  execution  is."  Page  870,  §  17.  It  will 
thus  beseen  that  this  provision  is  ample  to 
protect  an  execution  debtor  from  the  levy 
of  an  execution  upon  a  satisfied  judgment, 
and  is  fully  as  complete  and  far  less  ex- 
pensive and  cumbersome  than  the  resort 
to  a  court  of  chancery.  See  Cockerell  v. 
Nichols,  8  W.  "Va.  159 ;  Bank  v.  Montgom- 
ery, 11  W.  Va.  169;  McCoy  v.  Allen,  16  W. 
Va.  733.  For  this  reason,  therefore,  it  was 
error  in  the  court  below  to  have  issued  tiie 
injonction,  and  there  was  no  error  in  the 
final  decree  entered  the  12th  day  of  Janu-- 
ary,  1889,  to  wholly  dissolve  said  injunc- 
tion. The  circuit  court  was  not  content, 
however,  with  dissolving  the  injunction 
at  the  costs  of  the  plaintiff,  but  proceediid 
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to  enter  a  personal  decree  ngalnsttalm, 
and  to  award  execution  thereon  In  favor 
of  r>.  H.  Lilly,  the  tiRsignee  of  the  original 
judgmen)'.  This  was  plainly  erroneous. 
In  the  case  of  Railway  Co.  v.  fiyan,  31  VV. 
Va.  364,  «  S.  E.  Rei*.  1)24,  it  is  salrt  by  the 
court  In  the  syllabus:  "A  judgment  pro- 
nounced by  a  justice  without  service  of 
process  ui>on  or  notice  to  the  defendant 
Is  void.  But  as  such  judcrnient  may  be  set 
aside,  even  when  rendered  npon  the  ver- 
dict of  a  jury,  by  the  circuit  court  upon  a 
writ  of  certiorari,  the  defendant  In  the 
judtjinent  cannot  obtain  relief  against  it 
in  a  'court  of  equity.  Where,  upon  a  bill 
filed  to  enjoin  a  void  judgement,  the  plain- 
tiff is  denied  all  relief,  for  the  reason  that 
he  has  an  adequate  remedy  at  law,  it  is 
error  to  enter  a  personal  decree  against 
the  plaintiff  for  the  amount  of  the  judg- 
ment enjoined  upon  the  dissolution  of  the 
Injunction.  In  such  case  the  only  power 
possessed  by  the  court  is  to  dissolve  the 
injunction  and  dismiss  the  bill,  with 
costs."  This  case  is  conclusive  of  the  one 
we  are  now  considerine,  and  the  final  de- 
cree of  the  circuit  court  must  be  reversed 
for  the  error  indicated,  and  the  appellant 
will  recover  bis  costs  in  this  court;  and, 
the  court  n'ow  proceeding  to  enter  such 
judgment  as  the  court  below  ought  to 
have  rendered,  it  Is  adjudged,  ordered,  and 
decreed  that  the  bill  of  the  complainant 
be  dismissed,  but  without  prejudice 
against  him  as  to  bis  defense  at  law 
against  the  enforcement  of  the  judgment 
or  execution  in  the  bill  and  proceedings 
mentioned,  and  that  the  defendants  recov- 
er of  the  plaintiff  their  costs  in  this  behalf 
in  tbecii-cult  court  expended. 

English  and  Brannon,  JJ.,  cuncurred. 
Holt,  J.,  absent. 

(34  W.  Va.  799)  — — — 

Jbnkln-r  v.  Hawkins. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March?,  1801.) 

NoTSB  SBCtmaD  bt  Hortqaoe — AssioxmsT— Er- 
VEOT  ON  Securities — Priorities. 

1.  Where  eight  Dotes  for  the  purchase  money 
of  land,  which  are  secured  by  deed  of  trust  on 
the  same,  have,  by  assignments  for  value,  come 
into  the  hands  of  one  person,  and  he  in  turn  as- 
signs four  of  them  to  a  subasslgnee,  who  in  turi 
assigns  these  four  notes  to  tiie  plaintiff  "without 
recourse, "  held,  (1)  the  assignment  of  these  notes, 
by  force  of  law  as  an  incident  thereto,  carries 
the  deed  of  trust  which  secures  the  purchase 
money;  (3)  the  four  notes  so  assigned  are  entitled 
to  t>e  flrst  paid  oat  of  the  proceeds  of  the  land 
when  the  same  is  sold. 

2.  Where,  without  any  Intermediate  assign- 
ment, the  assignee,  who  has  come  into  possession 
of  all  the  said  notes,  assigns  "without  recourse" 
the  fifth  of  them  directly  to  the  plaintiff,  who  is 
a  son  of  the  purchaser,  the  flftn  note  so  assigned 
is  entitled  to  like  prioritv  over  the  three  remain- 
ing notes,  which  are  still  held  by  the  defendant 

(SyUaijxu  tiy  the  Court.) 

Appeal  and  supersedeas  from  circuit 
court.  Mason  county. 

ToinllasoD  &  Wlley.lor  appellant.  Hogg 
&  Beller,  for  appellee. 

Lucas,  P.  On  the  18th  September,  1890, 
the  plntntltf,  George  F.  Jenkins,  now  ap- 
pellee, filed   his  bill  against  W.  R.  Haw- 


kins and  W.  H.  Tomlinaon,  trustee  In  the 
circuit  court  of  Mason  county.  The  bill 
alleged  that. on  the  4th  March.  1880.  one 
Early  Jenkins  conveyed  to  Toiulinson.  aa 
trustee  for  said  Hawkins,  2(i5Ji  acres  of 
land.  In  trust  to  secure  the  payment  of 
the  purchase  money  therefor,  cousistins 
of  eight  proinissory  notes,  payable  to 
the  order  of  Robert  J.  Love,  all  dated  the 
4tb  day  of  March,  1880,  and  payable  In  2, 
3,  4.  6,  6,  7,  S,  and  9  years  from  date;  tbe 
flrst  seven  being  for  f200  each,  and  tbe 
other  for  $175.  Soon  afterwards  Early 
Jenkins  died  intestate,  and  without  hav- 
ing paid  any  of  said  pni-chase  money.  Tbe 
payee,  Robert  J.  Love,  assigned  tbeee 
notes  for  value,  and  Ills  assignee  assigned 
all  of  the  same  for  value  to  W  R.  Haw- 
kins, and  W.  R.  Hawkins  assigned  Nos.  2. 
3,  4,  and  5  for  value  to  one  C.  C.  Miller,  and 
said  Miller  assigned  them  for  value  to  the 
plaintiff, but"  without  recourse;"  and  No. 
5  of  said  notes  was'in  a  similar  manneras- 
signed  to  tbe  plaintiff  by  the  defendant, 
W.  R.  Hawkins.  The  notes  had  come  in- 
to the  hands  of  Hawkiqs  by  assignment 
and  delivery,  but  without  any  writing 
whatever.  Under  these  circumstances  the 
plaintiff  alleged  that  be  had  a  flrst  lien  for 
these  five  notes  npon  the  real  estate  secar- 
Ing  them,  but  notwitfaetandlng  this  fact 
it  Is  charged  that  the  trustee,  Tomllnson, 
had  advertisedthe  land,  and  was  proceed- 
ing to  sell  the  same  to  pay  the  three  notes 
held  by  the  defendant,  Hawjcins;  stating 
In  his  advertisement  of  the  tmst  sale,  In 
effect,  that  these  alone  remained  unpaid, 
and  that  the  land  was  to  be  sold  for  tbe 
beneflt  of  Hawkins  only.  The  bill  far- 
ther charges  that  a  large  amount  of  inter- 
est had  been  paid  on  the  three  notes  held 
by  Hawkins  which  had  not  been  credited 
thereon,  and  that  the  same  should  be 
credited  before  sale  under  the  deed  of 
trust.  Flalutitf  further  charges  that  be 
had  paid  considerable  amount  of  interest 
on  the  notes  assigned  to  him  before  such 
assignments,  and  that  he  Is  entitled  to 
charge  the  interest  so  paid  as  a  prior  lien 
along  with  the  notes  themselves.  It  ia 
averred  that  Early  Jenkins  died  intestate 
without  any  estate,  real  or  personal,  ex- 
cept his  Interest  In  the  land  embraced  In 
the  deed  of  trust,  and  that  his  estate  had 
been  recently  committed  to  the  sheriff  of 
Mason  county.  The  prayer  of  the  bill  Is 
that  W.  R.  Hawkins  and  W.  H.  Tomlln- 
son, trustee,  be  enjoined  from  making  any 
sale  under  said  trust-deed  until  tbe  further 
order  of  the  court;  and  that  the  respect- 
ive liens,  their  amounts,  and  their  prior- 
ities arising  under  said  trust  maybeascer- 
taiued  and  fixed  by  tbe  court  before  any 
sale  be  made  of  the  property  in  said  trust- 
deed  mentioned  and  described,  and  that 
said  liens  and  their  priorities  may  be  prop- 
erly adjusted  and  fixed ;  that  this  cause  be 
referred  to  one  of  the  commissioners  of 
court;  and  for  such  other  and  further  re- 
lief as  to  the  court  may  seem  meet.  The 
deed  of  trust,  the  advertisement,  and  the 
original  notes  are  exhibited  with  the  bill, 
and  upon  the  several  notes  assigned,  to 
Jenkins  is  written  an  assignment  in  the 
following  form :  "I  assign  the  within  note 
to  O.  F.  Jenkins  without  any  recourse 
whatever  on  me," — four  of  which  assiim- 
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ments  are  signed  by  C.  C.  Miller,  and  the 
fifth  by  W.  R  Hawkins.  Injunction  was 
granted  as  prayed  for  In  the  bill.  Subse- 
quently Hawkins  and  the  trustee,  Tomlin- 
son.  filed  their  joint,  and  several  answers, 
in  which  they  admit  the  execution  of  the 
deed  'of  trust  and  the  several  notes,  but 
they  deny  that  Early  Jenkins  did  not,  nor 
his  personal  representatives,  pay  any- 
thing ou  said  notes,  but  allege  that  In  his 
llfe^time  he  paid  to  C.  C.  Miller  $9G  on  the 
notes  held  by  him,  and  $96  on  the  notes 
held  byW.R.  Hawkins;  anditisfurtheral- 
leged  that  the  plaintiff,  George  F.  Jenkins, 
paid,  by  way  of  interest  on  tlie  four  notes 
held  by  C.  C.  Miller,  $192,  and  on  the  notes 
held  by  Hawkins,  $237.  The  answer  ad- 
mits that  the  plaintiff,  Jenkins,  is  the 
bolder  of  the  notes  claimed  in  his  bill,  and 
that  they  were  assigned  to  him  as  claimed 
without  recourse,  but  it  denies  the  effect 
of  such  assignments  to  give  the  assignee 
any  preference  whatever,  or  to  entitle  him 
to  have  any  recourse  upon  the  land.  It  in 
alleged  that  such  assignments  were  made 
with  thedistinctunderstandlngand  agree- 
ment that  the  assignment  was  made  to 
George  F.  Jenkins  in  order  that  he  might 
hold  the  other  heirs  of  Early  Jenkins  re- 
sponsible to  him  for  their  proportion  of 
the  debt  of  bis  father  which  he  was  thus 
paying  off.  The  answer  claims  that,  so  far 
as  the  deed  of  trust  and  land  are  con- 
cerned, the  payment  of  these  notes  oper- 
ated as  a  complete  discharge.  Attention 
is  called  to  the  fact  that  on  one  of  the 
notes  assigned  by  Miller  there  Is  written  thQ 
following:  "This  note  was  paid  to  me  by 
George  F.  Jenkins  f  212,  March  6, 1883.  C. 
C.  Miller;"  and  that  all  of  said  indorse- 
ment, except  the  signature  C.C.  Miller,  has 
been  erased.  Sundry  depositions  were 
taken  upon  either  side, and  by  a  decree  en- 
tered upon  the  12th  of  February,  1890,  the 
court  perpetuated  the  injunction,  and 
awarded  costs  to  the  plaintiff.  It  further 
decided  that  the  notes  held  by  plaintiff  as 
asslRuee  constituted  a  prior  lien  to  that 
held  by  the  defendant,  W.  R.  Hawkins.  It 
was  further  deci-eed  that  the  trustee  make 
sale  of  the  real  estate  under  the  condi- 
tions of  the  trust-deed,  and  make  report 
thereof  to  the  next  term.  From  this  de- 
cree W.  R.  Hawkins  has  api>ealed  to  this 
court. 

For  the  purpose  of  deciding  npon  the 
rights  of  the  respective  parties  to  this  liti- 
gation, we  may  regard  W.  R.  Hawkins, 
who  had  acquired  allot  these  notes  for  the 
deferred  purchase  money  of  the  land  In 
question  by  assignment  for  value,  as 
standing  In  the  place  of  the  original  payee. 
It  is  not  necessary  that  the  intermediate 
assignments,  or  the  immediate  assigu- 
ment«,  whereby  he  came  Into  possession 
of  these  notes,  should  have  been  in  writ- 
ing; the  simple  delivery  with  intent  to 
sign  was  all  that  was  necessary,  when 
sustained  by  sutflcient  consideration,  as 
was  here  the  case.  Ford  v.  Stuart,  19 
Johns.  342;  Jones  v.  Witter,  13  Mass.  304. 
Moreover,  the  contract  ot  assignment, 
in  the  absence  of  an  express  agreement  to 
the  contrary,  imported  a  guaranty  that 
the  assignee  should  receive  the  full  amount 
of  the  notes  from  the  maker,  and  also  the 
right  of  the  assignee  to  resort  to  the  as- 


signor for  any  part  thereof  which  he 
should  fail  to  collect  from  the  maker,  or 
the  real  security,  by  the  exercise  of  due  dili- 
gence. Peay  v.  Morrison,  10  Grat.  149.  In 
the  light  of  these  well-established  princi- 
ples, it  is  difficult  to  understand  how  any 
serious  controversy  could  arise  as  to  the 
question  of  priority  between  the  four  notes 
which  George  F.  Jenkins  held  as  assignee 
of  C.  C.  Miifer,  and  those  still  remaining 
in  the  possession  ot  Hawkins,  who  stood, 
as  we  have  seen,  in  the  shoes  ot  the  orig- 
inal payee.  His  assignment  to  Miller  for 
a  valuable  consideration  gave  the  four 
notes  which  Miller  held  priority  over  all 
those  which  Hawkins  retained.  Miller's 
assignment  to  the  plaintiff,  Jenkins, 
though  without  recourse,  carried  with  It, 
nevertheless,  all  the  rights  Miller  had  to 
the  notes  and  the  security  by  which  they 
were  secured,  and  the  words  "  without  re- 
course" only  qualified  the  contract  of  as- 
signment so  far  as  to  relieve  Miller  from 
the  guaranty,  which,  as  we  have  seen, 
would  otherwise  have  attached.  The 
claim  made  in  the  answer  that  the  as- 
signments to  George  F.  Jenkins  were  made 
at  his  request,  in  order  to  enable  him  to 
hold  his  co-heirs  responsible  tor  their  pro- 
portion of  the  purchase  money  paid  by 
him,  seems  to  be  wholly  Immaterial;  since 
his  rights  must  be  determined,  not  by  the 
motives  which  induced  him  to  enter  into 
the  contract,  but  by  the  contract  itself. 
And  BO,  in  regard  to  the  defendant,  Haw- 
kins, he  may  have  been  ignorant  of  the 
effect  ot  his  assignment,  but  nevertheless 
he  must  abide  by  it,  and  cannot  escape  its 
conseauences.  In  the  case  of  Tingle  r. 
Fisher,  20  W.  Va.  497,  it  was  held  by  this 
court  that  "the  assignment  ot  a  debt  or 
chose  Id  action,  by  force  ot  law  as  an  inci- 
dent thereto,  carries  the  deed  of  trust  which 
secures  the  debt."  It  is  further  decided 
in  the  same  case  (page  609)  "that  when 
there  are  several  debts  secured,  and  there 
are  successive  assignments  ot  them,  the 
first  assigned  carries  with  It  so  much  of 
the  lien  as  Is  necessary  to  pay  it,  unless  it 
is  expressly  provided  otherwise."  Ap- 
plying these  principles,  which  are  too 
well  established  to  require  further  cita- 
tion ot  authority,  to  the  facts  of  this  case, 
it  is  quiteapparentthatthe  notes  assigned 
to  George  F.  Jenkins  were  entitled  to 
priority  over  those  which  were  retained 
by  Hawkins,  and  the  circuit  court  com- 
mitted no  error  In  so  holding.  The  evi- 
dence shows  that  Jenkins  positively  de- 
clined, under  the  advice  of  legal  counsel, 
to  have  those  notes  indorsed  as  paid ;  but 
required,  on  the  contrary,  that  those  that 
received  the  benefit  ot  the  money  ad- 
vanced out  of  the  proceeds  of  his  own 
labor  should  assign  the  notes  taken  up  to 
himself,  which  both  Miller  and  Hawkins 
did,  taking  care,  however,  to  avoid  all 
personal  responsibility  by  making  the  as- 
signments without  recourse.  With  regard 
to  the  Interest  paid  by  O.  F.  Hawkins 
before  his  contract  of  assignment,  the 
court  below  took  no  notice  apparently  of 
his  claim  for  a  lien  to  the  extent  of  the 
Interest  so  paid ;  and  in  this  we  think  the 
circuit  court  was  plainly  right,  as  the 
plaintiff  acquired  no  lien  except  by  his 
contract  of  assignment,  and  these  pay- 
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menta.  being  made  before  that  contract, 
mlKht  constitute  a  gno6  claim  for  con- 
tribation  as  against  bis  co-heirs,  but  could 
give  him  DO  lien  upon  the  land  itself,  as 
agaiast  the  holders  of  otber  notes  for  the 
purchase  money.  For  these  reasons  we 
are  of  opinion  that  there  is  no  error  in  the 
decree  of  the  circuit,  court  and  the  same 
Is  affirmed. 

Enolish  and  Bbannon,  JJ.,  concur. 
Holt,  J./  absent. 

(36  W.  Va.  B2)  

Wir.LiAMSON  v.  Hats. 

{Supreme  Cvmrt  of  Appeals  of  We»t  Virginta. 
March  11,  1891.) 

Uktisw  on  Writ  of  Bbrou— Rbcoro— Estab- 

LISHHEXT  OF  FbRRT— EVIDBNOB. 

1.  Where  an  application  is  made  for  the  es- 
tablishment of  a  ferry  across  a  stream  near  a 
ferry  which  has  already  been  established  and  is 
in  operation,  the  owner  uf  the  ferry  already  es- 
tablished may  resist  the  establisluuent  of  the 
new  ferry;  and  If,  upon  hearing  the  evidence, 
the  county  court  to  which  suoh  application  is 
preftented  refuse  to  establish  such  new  ferry,  and 
the  applicaat  applies  for  and  obtains  a  writ  of 
error  to  the  circuit  oourt  from  such  Judgment, 
after  moving  to  set  aside  the  Judgment  as  contrary 
to  the  law  and  the  evidence,  and  excepting  to 
the  action  of  the  oourt  in  overruling  said  mo- 
tion, the  circuit  oourt  cannot  properly  act  upon 
and  determine  said  writ  of  error,  unless  the  bill 
of  exceptions  certifies  all  the  evidence  offered,  or 
all  of  the  facts  proved,  before  the  county  court  in 
the  oase,  or  all  of  said  facts  appear  either  ex- 
pressly or  by  necessary  implication  in  said  bill 
of  exceptions. 

2.  In  suoh  a  oaae,  an  important  question  to  lie 
determined  by  the  county  court  before  establish- 
ing such  new  ferry  is  as  to  whether  the  travel 
and  business  across  the  stream  would  support  two 
ferries,  and,  as  this  is  a  question  of  fact,  the  ap- 
pellate court  must  have  all  the  facts  before  It 
that  were  before  the  court  l>elow  before  it  can 
IMToperly  pass  upon  the  correctness  of  the  Judg- 
ment complained  of,  unless  the  circuit  oourt  re- 
tains the  case,  and  tries  it  de  novo. 

{Syllca>iu  by  the  Court) 

Error  to  circuit  court,  Tyler  county. 

B.  Engle,  for  plaintiff  in  error.  T.  I. 
Stea/^and  Okey  Johnson, tor  defendantin 
error. 

Enot.ish,  J.  On  the  30th  day  of  October, 
1S85,  William  WIIliaroBon  filed  his  notice 
of  and  application  for  the  establishment 
of  a  ferry  across  the  Ohio  river  from  the 
town  of  Friendly,  In  Union  district,  Tyler 
connty,  W.  Va.,td  thetownof  Matamoras, 
in  the  state  of  Ohio,  before  the  county 
court  of  said  county.  Viewers  were  ap- 
pointed. In  accordance  with  the  require- 
ments of  the  statute,  to  report  to  the  court 
the  advantages  and  disadvantages  which 
in  their  opinion  would  result  as  well  to 
Individuals  as  to  the  public  from  the  pro- 
posed ferry,  and  the  facts  and  clrcum- 
stances  that  might  be  useful  to  enable  the 
court  to  determine  whether  such  ferry 
ought  to  be  established  or  not;  and  on 
the  19th  day  of  January,  IS86,sald  viewers 
made  their  report  to  the  court,  accom- 
panied with  a  map  of  said  proposed  ferry. 
Alexander  Hays,  a  party  In  Interest,  was, 
on  motion,  properly  made  a  paity  resist- 
ant to  said  application,  and  thereupon, 
said  William  Williamson,  by  his  attorney, 
moved  the  court  to  recommit  said  report 


to  the  same  or  other  viewers,  which  was 
done,  the  court  appointing  the  same 
viewers,  with  special  instructions;  and 
thereupon  said  viewers  made  an  amended 
report,  and  on  the  20th  day  of  July,  1886, 
the  court,  having  considered  the  evidence 
adduced  in  the  controversy,  and  argu- 
ments of  counsel,  rejected  said  applica- 
tion, and  refused  to  establish  said  ferry, 
and  on  the  21st  day  of  July,  1886,  the  ap- 
plicant, by  his  attorney,  moved  the  court 
to  set  aside  said  order  rejecting  his  appli- 
cation for  said  ferry,  and  grant  him  a  new 
hearing,  upon  theground  that  the  decision 
of  the  court  therein  was  contrary  to  the 
law  and  the  evidence,  which  motion  was 
overruled  by  the  court  on  the  9th  day  of 
November,  1886,  to  which  ruling  of  the 
court  said  applicant  took  a  bill  of 
exceptions.  On  the  22d  day  of  December, 
1886,  said  William  Williamson  present- 
ed  a  petition  to  the  circuit  court  of 
said  county,  together  with  a  transcript 
of  the  proceedings  had  in  the  matter  of 
his  application  for  said  ferry,  praying  a 
writ  of  error  from  said  judgment  of  the 
county  court,  which  writ  of  error  was  re- 
fused, and  the  petitioner  excepted.  Sub- 
sequently an  application  was  presented 
to  one  of  the  judges  of  this  court  In  vaca- 
tion, in  pursuance  of  section  14  of  chapter 
152  of  the  Acts  of  1882,  and  the  writof  error 
was  granted,  and  on  the  16th  day  of  Au- 
gust, 1888,  said  writ  of  error  was  beard 
In  the  circuit  court  of  Tyler  connty,  and 
the  matters  of  law  and  fact  arising  upon 
■the  record,  together  with  the  evidence 
therein  certified  in  the  cause,  were  sub- 
mitted to  the  court;  upon  consideration 
whereof  said  court  reversed  the  judgment 
of  said  county  court,  and  established  said 
ferry,  and  from  said  judgment  said  appli- 
cant applied  for  and  obtained  this  writ 
of  error.  An  application  was  made  by 
one  A.  R.  Williamson  to  the  county  court 
of  Tyler  county,  and  commissioners  were 
appointed  to  view  this  same  ferry,  in  Jan- 
uary, 1882,  and  Alexander  Hays  was  then 
made  contestant.  Upon  the  hearing  the 
county  conrt  refused  to  grant  the  ferry 
privilege  applied  for,  and  he  obtained  a 
writ  of  error  to  the  circuit  court  of  Tyler 
county,  which  court,  on  the  hearing  of 
said  writ,  reversed  the  judgment  of  the 
county  court,  and  established  said  ferry, 
and  from  this  judgment  said  Hays  obtained 
a  writ  of  error  to  this  court,  which  was 
decided  on  the  11th  day  of  April.  1885,  and 
Is  reported  In  25  W.  Va.  609;  and  In  revers- 
ing the  judgment  of  said  circuit  court 
Judge  Green,  in  delivering  the  opinion 
of  the  court,  relied  mainly  on  the  facts  cer- 
tified as  'proven  by  the  parties  before  the 
connty  court,  holding  in  the  fifth  section 
of  the  syllabus  lu  said  cause  that  "In  sucn 
case  an  important  iuqniry  to  be  made  by 
the  county  court  before  establishing  such 
new  ierry  is  whether  the  travel  ana  busi- 
ness across  the  stream  is  or  Is  not  soffl- 
clent  to  support  reasonably  well  two  fer- 
ries, as  the  result  of  such  Inquiry  must 
have  much  weight  In  determining  the 
question  whether  the  new  ferry  should  or 
should  not  be  established;"  and,  this  be- 
ing a  case  In  which  precisely  the  same  ap- 
plication was  made  to  the  county  conrt  by 
William  Williamson  wbich  was  made  in 
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the  former  case  by  A.  B.  Wllllaiiison,  and 
precisely  the  same  action  haring  been 
taken  thereon  both  by  the  county  and  cir- 
cait  conrt,  under  the  ruling  ot  this  court  In 
the  case  reported  In  25  W.  Va.  609,  we 
would  be  compelled  to  look  to  the  evi- 
dence adduced  before  the  county  court'  In 
passing  upon  the  correctness  of  the  ac- 
tion ot'the  circuit  court,  and  upon  refer- 
ring to  the  bill  of  exceptions  taken  In  the 
cnse  from  the  county  court  we  find  that 
the  testimony  of  certain  witnesses  who 
were  Introduced  by  the  respective  parties 
is  set  out  in  detail,  but  it  does  not  appear 
In  said  bill  of  exceptions  that  the  evidence 
thus  detailed  was  all  of  the  evidence  that 
was  offered  or  Introduced  by  either  party, 
or  that  It  was  all  of  the  evidence  material 
In  the  cause.  In  the  case  of  Shrewsbury  t. 
Miller.  10  W.  Va.  116,  this  court  held  that 
"  where  a  motion  Is  made  to  set  aside  a 
verdict  and  for  a  new  trial  on  the  ground 
that  It  Is  against  the  evidence,  and  the 
motion  Is  either  granted  or  refused  upon  a 
writ  of  error  in  the  appellate  court,  the 
record  must  not  only  sutficientlyshow  the 
facts  proved  or  the  evidence  g^ven  to  the 
jnry,  but  It  must  appear,  either  expressly 
or  by  necHssary  Implication,  that  it  con- 
tains all  the  facts  proven  orevidenceglven 
to  the  Jury  at  the  trial,  and  such  facts  or 
evidence  must  show  error  in  the  Judg- 
ment of  the  court  below,  or  such  Judgment 
will  not  be  reversed ; "  and  In  the  case  of 
Bank  of  Valley  v  Bank  of  Berkeley,  S  W. 
Va.  886,  this  court  held  that,  "where  a 
bill  of  exceptions  certifies  the  evidence 
given,  and  not  the  facts  proved,  and  where 
It  does  not  appear  that  the  evidence  cer- 
tified was  all  the  evidence  before  the  Jury 
on  which  they  found  their  verdict,  it  does 
not  affirmatively  appear  that  the  verdict 
Is  contrary  to  evidence,  nor  that  thecourt 
below  committed  any  error  In  refusing  to 
grant  a  new  trial  on  the  ground  that  the 
verdict  was  against  evidence. " 

It  appears  from  the  bill  of  exceptions  In 
the  case  under  consideration  that  the 
county  court  gave  Judgment  against  the 
establishment  of  said  ferry,  and  the  said 
William  WIllianiBon,  by  his  attorney, 
thereupon  moved  the  court  to  set  aside 
said  judgment,  and  grant  him  a  new  trial 
of  the  cause,  on  the  ground  that  the  same 
was  contrary  to  the  law  and  theevldence, 
which  motion  the  court  overruled,  and 
the  said  Williamson  excepted :  and  it  also 
appears  that,  upon  a  writ  of  error  being 
allowed  to  the  circuit  court,  said  circuit 
court,  on  the  16th  day  of  August,  1888,  on 
consideration  of  the  matters  of  law  and 
fact  arising  upon  the  record,  together 
with  theevldence  therein  certified,  reversed 
the  judgment  of  said  county  court,  and  es- 
tablished said  ferry.  It  Is  true,  the  appli- 
catlun  for  said  ferry  was  presented  to  the 
county  court,  and  not  to  a  jury;  but  an 
Important  Inquiry  to  be  made  by  the 
county  court  before  establishing  or  refus- 
ing to  establish  said  ferry  (as  was  held  by 
this  court  In  Williamson  v.  Hays,  25  W. 
Va.  609)  was  whether  the  travel  and  busi- 
ness across  the  stream  was  or  was  not 
snflSclent  to  support  reasonably  well  two 
ferries,  the  result  of  which  Inquiry  would 
have  much  wdght  In  determining  said 
question;  and,   (ui  the  solatlon  oi  this 


question  mnst  necessarily  have  depended 
upon  the  erldence  adduced,  the  circuit 
court  could  not  have  properly  reylewed 
the  action  of  the  county  conrt  and  paued 
upon  the  correctness  of  Its  judgment  an- 
less  all  the  tacts  proven,  or  all  the  evidence 
offered,  had  been  certlAed  properly  as  a 
part  of  the  record.  For  these  reasons  the 
Judgment  of  the  circuit  court  complained 
of  must  be  reversed,  and,  this  court  pro- 
ceeding  to  render  such  Judgment  as  the 
circuit  court  should  have  rendered,  it  is 
ordered  that  the  judgment  of  the  county 
court  entered  on  the  20th  day  of  July,  1886, 
be,  and  the  same  Is  hereby,  affirmed,  and 
the  plaintiff  In  error  must  recover  costs  in 
this  court  as  well  as  costs  In  the  conrt  be- 
low. 

Lucas,  P.,  and  Brannon  and  Holt,  JJ., 
concur. 

(88  W.  Va.  CT) 
OlBBBNS. 


Omo  River  B.  Co.  v. 


{Supreme  Court  of  AvpeeUs  of  Wett  Vbirlnia. 
March  11,  1891.) 

JiTBISDIOTIOH  BT  Ck>NBXST. 

1.  The  law  alone  oan  give  jnrlsdlotlon  over 
the  HUbject-matter;  therefore  It  cannot  be  given 
by  consent 

2.  The  law,  as  laid  down  in  Spencer  v.  Itall- 
road  Ca,  28  W.  Va.  406,  and  in  Arbenz  v.  Rail- 
road Co.,  88  W.  Va.  1,  10  &  B.  Uep.  14,  appUed. 

{SullcOyus  bu  the  Court) 

Appeal  and  aupenedeaa  from  circuit 
court.  Wood  county. 

V.  B.  Archer  and  J,  B.  Jackson,  for  ap> 
pellant.    Loomia  <fe  Ta,  venner,  for  appellee. 

Holt,  J.  By  paragraph  6,  $  60,  c.  64, 
Code  W.  Va.  p.  519,  a  railway  company 
may  construct  Its  railroad  across,  along, 
or  upon  any  street  or  highway;  but.  If  It 
be  In  the  inhabited  portion  of  the  city  or 
Incorporated  town  or  village,  the  com- 
pany must  have  the  assent  of  the  corpora- 
tion of  such  city,  town  or  village,  and 
shall  not  unnecessarily  Impair  the  useful- 
ness of  such  street.  The  Ohio  Biver  Rail- 
road Company,  defendant  below,  desiring 
to  extend  Us  road  down  the  Ohio  river,  it 
became  necessary  to  cross  the  Little  Ka- 
nawha river  at  the  city  of  Parkersbarg, 
and  to  this  end  to  build  through  a  part  of 
the  city  an  overhead  approach  to  their 
bridge.  Accordingly  it  <ibtalned  from  the 
mayor  and  council,  made  by  statute  the 
corporation  of  the  city,  two  several  ordi- 
nances, one  of  26th  June,  1883,  and  one  of 
28th  June,  1883,  giving,  among  other 
things,  permission  to  cross  and  occupy  in 
certain  ways  certain  streets,  and,  among 
them,  a  certain  portion  of  Ann  street.  In 
the  fall  of  1886  the  company  commenced  to 
construct  Its  viaduct  or  elevated  approach 
alongAnn  street  to  Its  bridge,  n.  B.  01b- 
beus,  the  plaintiff  below,  was  the  owner 
of  a  lot  fronting  43  feet  on  Ann  street,  and 
having  on  It  a  three-etory  brick  house,  the 
lower  story  being  used  for  a  store-room 
and  other  business  purposes,  and  the  sec- 
ond and  third  stories  as  a  bindery,  and  as 
a  residence.  On  2d  October.  1886,  plaintiff 
below  presented  to  the  judge  In  vacation 
his  bill  of  Injunction,  alleipng  that  the 
piers  and  trestles  of  the  viaduct  along  Ann 
street  would  bring  the  track  about  on  a 
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level  with  the  second  Btory  of  his  house, 
and,  in  substance,  that  the  work,  if  per- 
mitted to  go  on,  would  work  Irreparable 
damage  to  Ills  property,  rendering;  itTtilue- 
less,  and  constituting  h  perpetual  nuisance, 
praying  for  an  injunction  to  restrain  the 
further  prosecution  of  the  work,  etc.,  and 
for  general  relief.  At  the  same  time  the  de- 
fendant filed  before  the  Judge  his  demurrer, 
which  was  overruled,  and  his  answer,  to 
which  plaintiff  replied  generally.  The 
Judge  granted  the  injunction  restraining 
defendant  from  further  prosecuting  its 
work  down  and  along  Ann  street  between 
P^rst  and  Second  streets,  until  a  just  com- 
pensation for  damages  arising  from  t'he 
acts  and  things  enjoined  should  be  duly 
ascertained,  but  further  ordered  that  the 
effect  of  the  injunction  might  be  suspended 
upon  defendant  giving  before  the  clerk 
bond  with  good  security  In  the  penalty  of 
f  4,(K)0,  conditioned  to  pay  plaintiff  a  just 
compensation  for  all  damages  inflicted. 
Defendant  gave  the  bond  required.  On  3d 
December,  1886.  the  circuit  court  of  Wood 
county  by  consent  of  parties  directed  an 
issue  to  be  tried  on  the  law  side  of  the 
court  to  ascertain  whether  the  plaintiff 
had  sustained  damages  by  reason  of  the 
construction  of  the  railway  down  Ann 
street  in  front  of  plaintiffs' property,  as  set 
forth  In  bis  bill,  and,  If  so,  the  amount 
thereof.  The  Issue  was  tried  at  the  June 
term,  1890,  when  the  jury  found  that  plain- 
tiff had'  sustained  damage,  and  assessed 
the  same  at  f2,500,  with  interest  from  the 
Sd  day  of  December,  1886,  till  paid.  On 
the  8th  March,  lh90,  defendant  moved  the 
law  court  to  set  aside  the  finding,  but 
the  court  overruled  the  motlun,  and  or- 
dered the  verdict,  evidence,  and  exceptions 
to  rulings  to  be  certified  to  the  chancery 
Bide  of  the  court.  On  8th  March,  1890,  de- 
fendant moved  the  chancellor  to  set  aside 
the  issue  theretofore  directed  and  the  ver- 
dict as  certified  ;  and,  the  cause  coming  on 
to  be  heard,  the  court  overruled  both  mo- 
tions, and  pronounced  a  decree  for  plaintiff 
against  defendant  for  the  sum  of  $2,500, 
with  interest  from  3d  December,  1886,  till 
paid,  with  leave  to  sue  out  execution. 
From  this  decree  defendant  obtained  this 
appeal. 

We  have  two  cases  of  our  own  directly 
In  point:  Spencer  v.  Railroad  Co.,  ^  W. 
Va.  406!  in  which  the  subject  is  discussed 
by  the  late  Judge  Gkeen  with  his  great 
stores  of  legal  learning,  bis  powers  of  pa- 
tient and  Indomitable  research;  Arbenz 
V.  Railroad  Co.,  33  W.  Va.  1.  10  S.  E.  Rep. 
14,  in  which  Judge  Snydku  unfolds  and 
makes  plain  the  spirit  of  oiir  statute  on 
the  subject,  and  that  It  is  fully  up  and 
abreast  with  the  progress  of  the  age.  See 
chapter  54,  Code  W.  Va.,  especially  section 
50,  p.  518.  The  meaning  of  it  Is  that  it  is  a 
vain  and  idle  thlngforauy  one  man  to  plant 
himself  by  Injunction  sqnarely  in  front  of 
such  progress.  He  must  seek  his  remedy 
by  way  of  damages  or  other  modeof  com- 
pensation. This  the  courts  in  some  places 
now  have  power  to  give  him,  notwith- 
standing his  mistake  of  proceeding  by  in- 
junction;  but  in  pleading  and  practice  we 
hiivenot  yetreached  that  point.  Although 
plaintiff,  in  his  bill,  says  the  work  begun 
**nd  being    prosecuted    by  the  company 


along  Ann  street,  if  allowed  to  proceed, 
will  work  irreparable  daraageto  his  prop- 
erty, and  render  It  utterly  valueless  for 
the  purposes  of  his  business  and  for  any 
other  business  to  wblcli  the  property 
would  be  likely  to  be  appropriated, — 
enough,  perhaps,  to  justify  overruling  the 
demurrer, — yet  when  wo  turn  to  his  own 
deposithm  he  estimates  the  value  uf  his 
property,  according  to  the  rent  received, 
on  the  basis  Of  6  per  cent.,  at  fl3,000, 
while  the  jury  fix  bis  damages  at  $2,500. 
Here  the  railroad,  with  the  consent  of  the 
municipal  authorities,  were  occupying  In 
part  what  was  already  a  public  highway; 
not  exclusively,  or  such  considerable  pro- 
portion thereof  as  to  substantially  pre- 
vent the  use  of  the  street  by  the  general 
public,  or  to  impair  the  nsefulness  of  the 
street  as  a  public  highway  for  the  general 
public  and  for  general  purpotnes.  The 
company,  acting  under  the  city  ordinance, 
was  constructing  its  road  In  a  careful  and 
proper  manner;  and  by  no  testimony  did 
it  or  was  it  at  all  likely  to  have  the  effect 
to  destroy  entirely  the  value  of  the  prop- 
erty, so  as  to  be  equivalent  to  a  virtual 
taking  of  it  by  the  railroad  company. 
Therefore,  as  it  turned  out,  there  was  no 
ground  for  an  injjinctlon  generally  or  un- 
til bond  should  be  given  to  pay  such  dam- 
ages as  might  be  awarded;  as  sections, 
art.  3, of  our  constitution  does  not  require 
such  damages  to  be  either  paid  or  secured 
before  such  damages  have  actually  arisen 
by  the  construction  of  tlie  road.  This 
ground  of  jurisdiction,  existing,  perhaps, 
as  matter  alleged,  but  not  as  matter 
proved,  being  gone,  the  circuit  court  of 
W ood  county,  as  a  court  of  equity,  had  no 
jurisdiction  over  the  subject-matter,  pare 
and  simple,  to  award  damages,  or  ascer- 
tain and  decree  an.v  sort  of  compenKation. 
That  can  only  be  done  In  such  case  with 
us  by  suit  at  law.  Neither  could  consent 
of  parties  Invest  the  court  of  equity  with 
any  such  rightful  power;  the  law  alone 
can  give  jurisdiction  over  the  subject-mat- 
ter. Therefore  the  orders  and  decrees  en- 
tered In  this  cause  on  the  2d  October,  18S6. 
3d  December,  1886,  and  of  8th  March,  1890, 
must  be  reversed,  the  issue  out  of  chancery 
and  the  finding  of  the  jury  therein  be  set 
aside,  the  Injunction  dissolved,  and  the 
cause  dismissed,  but  without  prejudice. 

Lucas,  P.,  and  English  and  Brannon, 
JJ.,  concur. 

(86  W.  Va.  M) 

Baxter  v.  Tannek. 

(Supreme  Court  of  Appeals  of  West  Viratnia. 
March  fi,  1881.) 

Canoeixation  or  Dkbd  aud  JeoouBirr— Uistaxk. 

1.  Equity,  on  the  ground  of  mistake,  will 
cancel  a  deed  which,  by  reason  of  an  emmeoos 
description  incorporated  therein  by  mistake,  con- 
veys a  tract  of.  land  not  Intended  to  be  conveyed. 

2.  Equity  will,  on  the  same  ground,  set  aside 
and  annul  or  correct  a  decree  wmch  is  the  result 
ot  mistake. 

(Syllabus  by  th«  Court) 

W.  B.  R.  Byrae,  tor  appellant.    J.  E. 
Hays,  for  appellee. 

Brannon,  J.    Appeal  by  F.  J.  Baxter 
from  a  decree  of  the  Circuit  court  'ot  Clay 
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county  disiUisslDK  a  bill  in  equity  flled  by 
him  atcainst  JetferRon  Tanner,  seeking  to 
correi-t  a  mietakeln  a  deed,  which  mistake 
cunsiHted  in  the  insertion  in  the  deed  of 
courses  and  distances  belonKinK  to  an- 
other .  tract  or  land.  An  action  of  eject- 
ment had  been  brought  by  Purvlance  and 
Hazlehurst  against  Jefferson  Tanner -for 
the  recovery  of  certain  land,  and  a  com- 
promise was  made  by  which  Tanner  relin- 
quished his  adyerae  claim,  and  purchased 
of  Purviance  and  Hazlehurst  a  tract  of 
about  144  acres,  and  the  ejectment  was 
dismissed.  Upon  the  bonds  given  for  the 
purchase  money  under  such  purchase, 
Purviance  and  Hazlehurst  and  F.  J.  Bax- 
ter, who  was  entitled  to  the  debt,  brought 
a  suit  to  sell  the  land,  and  a  decree  of  sale 
was  rendered,  the  land  was  sold,  and  pur- 
chased by  Baxter,  and  the  sale  was  con- 
flrmed,  and  a  writ  of  possession  was 
awarded  to  Baxter.  A  deed  w&b  made  by 
Purviance,  Hazlehurst.  and  Baxter,  the 
last  of  whom  had  become  owner  of  a  large 
tract,  of  which  this  tract  was  a  part,  by 
purchase  from  Purviance  and  Hazlehurst, 
to  Tanner,  conveying  a  tract  which  con- 
tained the  said  erroneous  courses  and  dis- 
tances, and  it  was  exhibited  with  the  bill 
as  a  conveyance  of  the  land  which  had 
been  sold.  The  writ  of  possession  de- 
scribed the  land  by  such  erroneous  calls 
taken  from  said  deed,  and  it  was  then  dis- 
covered that  such  calls  were  not  applica- 
ble to  the  tract  purchased  by  Tanner,  but 
to  another  tract,  and  of  the  laud  therein 
described  Tanner  was  not  in  possession, 
and  lie  could  not  be~  dispossessed  of  tho 
land  under  the  writ  of  possession.  There- 
upon Baxter  brought  this  suit,  alleging 
that  the  metes  and  boonds  of  the  land  in- 
corporated in  said  deed  to  Tanner  were 
wrong,  since  they  bounded  a  different 
-tract  from  that  which  Tanner  had  pur- 
chased, and  that  the  insertion  of  such 
metes  and  bounds  in  said  deed  was  purely 
a  mistake,  and  arose  from  the  fact  that 
there  w6re  two  tracts  adjoining  on  the 
same  creek, of  about  the  same  size, and  the 
scrivener  of  the  deed  baring  before  him 
the  figures  or  plata  of  these  two  tracts 
erroneou8l.T  incorporated  in  the  deed  the 
boundary  of  the  wrong  tract;  and,  speci- 
fying in  his  bill  the  calls  which  should 
have  been  inserted  in  the  deed,  prayed 
that  the  mistake  be  corrected,  and  the 
deed  reformed,  and  for  general  relief. 
Tanner's  answer  denied  these  allegations 
in  most  general  terms,  but  gave  no  ex- 
planation. It  says  the  tract  which  he 
owned  was  one  of  100  acres.  His  evidence 
shows  that  his  contention  is  that  he  did 
buy  a  tract  of  land  of  Baxter,  but  it  was 
not  the  one  on  which  he  resided,  but  an- 
other one;  and  that  the  one  on  which  he 
resides  was  a  tract  of  100  acres,  conveyed 
to  him  by  bis  father.  Baxter  contends 
that  Tanner  gave  up  in  the  compromise  of 
the  ejectment  his  claim  to  this  lOU  acres, 
and  purchased  144  acres  covering  it.  The 
only  evidence  to  sastain  Tanner's  posi- 
tion Is  his  own,  and  it  is  in  conQict  with 
that  of  Baxter  and  other  witnesses  as  to 
this  controverted  point;  and,  without  de- 
tailing the  evidence,  we  think  it  fairly 
Hhows  that  Tanner  bought  the  land  on 
which  be  resided.    He  does  not  deny  that 


he  was  sued  in  ejectment,  and  that  becom- 
promised  that  suit.  He  mnst  have  been 
sued  in  ejectment,  hecauae  he  was  in  pos- 
session of  this  100  acres,  which  is  covered 
by  the  144  acres  which,  as  Baxter  claims, 
Tanner  purchased  in  thecompromise;  and 
Tanner  never  was  in  possessloa  of  that 
tract  which  he  says  he  purchased,  nor  did 
he  demand  possession  of  that  tract  after 
the  purchase..  Is  it  not  reasonable  that 
in  the  compromise  he  woald  purchase  his 
home,  rather  than  another  tract,  and  like- 
ly that  his  adversary  would  sell  that  land 
for  which  ho  had  sued,  and  which  was  in 
Tanner's  possession,  rather  than  land  for 
which  he  was  not  sued,  and  of  which  be 
was  not  in  possession  ?  He  would  not  be 
sued  for  land  not  in  his  possession.  Tan- 
ner was  poor,  and  it  is  highly  Improbable 
that  he  would  buy  another  tract  instead 
of  his  home.  To  what  land  did  the  com- 
promise relate?  Almost  certainly  to  that 
he  lived  upon.  The  tract  which  Jefferson 
Tanner  says  he  purchased  is  a  tract  of 
which  John  A.  Tanner  was  in  possession, 
called  the  "Upper  Tract,"  and  Involved  in 
the  ejectment,  and  Jefferson  was  not  in 
possession  of  it.  These  facts,  along  with  the 
depositions  taken  by  the  plaintiff,  decidedly 
turn  thescaleof  probability  and  likelihood 
in  favor  of  Baxter's  contention.  Indeed, 
Tanner's  theory  Is  wholly  unreasonable, 
and  unsupported  by  any  evidence  but  his 
own.  The  case  impresses  me  with  the  con- 
clusion that  when  Jefferson  Tanner  had 
by  means  of  the  undisputed  compromise 
procured  the  dismissal  of  the  ejectment, 
which  was  brought  as  far  back,  likely,  as 
1870,  and  was  dismissed  in  1S76,  and  found 
himself,  as  he  admits,  unable  to  pay  for 
the  land  under  his  purchase,  he  determined 
to  repudiate  the  compromise,  fall  back  on 
his  original  adverse  claim,  and  by  the 
statute  of  limitation,  under  bis  long  pos- 
session, defeat  a  new  ejectment.  "There- 
fure  I  think  the  lines  bounding  the  tract 
incorporated  in  said  deed,  and  applicable, 
not  to  thetracts  sold,  but  to  one  not  sold, 
were  by  mistake  inserted  in  the  deed,  and 
that  equity  should  give  relief  against  the 
injury  flowing  from  such  mistake.  Then, 
how  far  shall  we  go  in  repairing  such  in- 
jury? Clearly,  the  deed  should  be  can- 
celed, for  it  fails  to  carry  out  the  intent 
of  the  parties  by  conveying  one  tract, 
whereas  another  was  intended  to  be  con- 
veyed. Alexander  v.  Newton,  2  Grat.  206; 
Allen  V.  Yeater.17  W.Va.  128;  Penny  back- 
er V.  Laldley,  33  W.  Va.  624, 11.  S.  E.  Rep. 
39.  But  there  stands  the  decree  selling 
the  land.  What  land?  Only  that  con- 
veyed In  the  deed  defined  by  those  errone- 
ous calls;  not  the  other  tract,  for  which 
plaintiff  seeks  a  writ  of  possession  as  pur- 
chaser at  the  decree  sale,  for  that  tract 
was  never  sold. 

The  only  description  in  the  bill  of  the 
land  is  "a  tract  ofl44  acres  of  land, situate 
on  Stlnson  Fork  of  the  West  Fork, "  and 
the  erroneous  boundary  contained  in  the 
deed  filed  as  part  of  the  bill,  and  giving  the 

g articular  description.  It  is  true  that  the 
ill  alleges  that  on  the  sale  the  purchaser 
was  put  in  possession,  and  continued 
therein;  but  what  were  the  bounds  of  the 
tract?  We  do  not  know.  How  far  would 
the  sheriff  carry  the  defendant  under  the 
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writ  of  pomeeMon?  Shan  we  dtsregard 
the  minute  ea)l»  of  the  deed  describing  the 
land  under  the  rule  that  f&lsu  demonstru- 
tlo  Bon  Doeet,  and  take  the  mere  allega> 
tlon  that  he  was  In  puaseselOD,  indefinite 
and  vague,  as  the  certain  description. 
Thus  the  evil  of  the  mistake  In  that  deed 
flows  as  a  consequence  Into  the  decree  of 
sale  and  confirmation.  The  plalntiO  must 
needs  get  rid  of  them  aluo,  for,  should  be 
seek  to  enforce  his  purchase  money  by  any 
other  proceeding  against  the  tract  really 
sold,  he  would  be  met  by  those  decrees, 
which  have  these  legal  effects:  (1)  They 
would  show  already  one  recovery  on  these 
self-name  pT]rcha8&-money  notes,  and  thus 
bar  auother;  (3)  it  could  not  be  alleged 
by  the  plaintiff  In  a  new  bill  that  they  were 
given  for  the  lower,  or  Jefferson  Tanner, 
tract,  as  the  land  really  sold,  hecaoee 
there  are  the  bill,  deed,  and  decrees  adju- 
dicating and  declaring  that  It  was  the 
other  tract  which  was  sold,  and  for  which 
those  notes  were  given.  But  the  plaintiff, 
having  succeeded  In  canceling  the  deed  and 
decrees,  cannot  have  yet  the  further  relief 
asked  by  lilm,  a  writ  of  possession  of  the 
tract  intended  to  be  conveyed  and  sold 
nnder  the  decree,  for  the  decree  never  sold 
that  tract;  and,  the  bill  not  having  been 
directed  against  that  tract,  the  dofendant 
has  never  had  a  day  in  court  to  show  that 
he  dues  not  owe  for  it,  or  any  defense 
which  he  may  have.  He  may,  if  he  sees 
proper,  file  an  original  bill  to  sell  the  prop- 
er tract,  as  If  the  former  suit  of  Purviance 
V.  Tanner  had  never  existed ;  or  he  may 
file  in  this  cause  an  amended  bill,  alleging 
proper  facts,  and  seeking  the  sale  of  the 
tract  really  sold,  as  we  think  such  amend- 
ed bill  would  be  germane  to  this  cause. 
We  shall  annul  said  decrees  as  produced 
by  such  mistake.  That  equity  will  for  ac- 
cident or  mistake  impeach  and  set  aside 
decrees  Is  settled.  Byrne  v.  Edmonds,  23 
Grat.  200;  1  Story.Eq.  Jur.  §  78;  Pom.  Eq. 
Jur.  §8  836,  871, 1377.  Therefore  we  reverse 
the  decree  from  which  this  appeal  was 
taken,  and,  rendering  such  decree  as  should 
have  been  renderedby  the  circuit  court,  we 
cancel,  set  asid  3,  and  annul  the  said  errone- 
ous deed,  and  the  decrees  of  sale  and  con- 
firmation In  said  chancery  cause  of  Purvi- 
ance V.  Tanner,  and  remand  the  cause  to 
said  circuit  court,  with  direction  to  allow 
the  plain  tin  to  file  such  amended  bill,  or 
dismiss  the  cause,  as  he  may  prefer. 

English  and  Holt,  JJ.,  coocur.   Lucas, 
P.,  absent. 

(SS  W.  Va.  .70) 

FOUTTT  V.  POAB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  11,  1891.) 

E<)orrr — TixAvmo  —  Rbplt — Amxxdkd  Ajiswxr. 

1.  A  claim  for  recoupment  in  an  answer 
does  not  make  such  answer  one  setting  up  new 
matter  calling  for  atDrmative  relief,  and  no  spe- 
cial reply  thereto  is  necessary,  but  such  claim  is 
only  matter  of  defense  to  the  bill,  and  Is  met  by 
•  general  replication. 

3.  Before  a  oourt  shonld  allow  an  amended 
answer  to  be  filed,  it  ought  to  be  satisfied  that  the 
reasons  for  it  are  cogent  and  satisfactory;  tUat 
the  mistakes  to  be  corrected,  or  facts  to  be  added, 
are  made  highly  probable,  If  not  certain;  that 
they  are  material;  that  the  party  has  not  beea 


gqllt^of  ne^lgenoa;  that  the  mistakes  haTO  been 
asoertainsd;  and  the  new  faots  have  oome  to  the 
knowledge  ot.tiie  party  tdnoe  the  original  answer 
was  filed. 
iSyUabv*  by  the  Oourt) 

Appeal  and  saperaedeas  from  drenit 
court,  Cabell  county. 

Doollttle  &  Bryan,  for  appellant.  Camp- 
bell, Marcam  &  Holt,  for  appellee. 

Bbannon,  J.    Commodore  Foatty  filed 

his  bill  In  chancery  in  the  circuit  court  of 
Cabell  county  against  Elisabeth  R.  Poar 
to  assert  n  mechanic's  lien  for  work  done 
in  the  constmctlon  of  an  hotel  in  Hanting- 
ton,  ami  obtained  a  decree  subjectiag  the 
property  to  It,  and  Mrs.  Poar  has  ap- 
pealed to  this  court.  Mrs.  Puar'aflrat  an- 
swer denies  that  she  ever  employed  Font- 
ty,  directly  or  indirectly,  to  do  work  on 
tbe  hotel,  or  promised  pay  tor  it,  and  says 
that  she  owes  him  nothing.  No  parpose 
can  possibly  be  answered  by  detailing  evi- 
dence on  this  qnestion  of  fact,  and  I  sim- 
ply say  that  we  think  that  on  tbe  Issue 
made  by  the  hill  and  first  answer  the 
court  properly  decided  the  case.  More- 
over, the  evidence  conflicted  on  this  point, 
and  it  Is  one  of  those  cases  where  tbe  find- 
ing below  is  entitled  to  decisive  weight. 
This  answra-  was  filed  February  rnlea, 
1889,  and  on  23d  August,  1SS9,  when  the 
case  was  offered  for  bearing,  tlie  defend- 
ant tendered  an  amended  answer,  which 
was  allowed  to  be  filed,  against  the  objec- 
tion of  the  plaintiff.  It  set  up  that  tbede- 
fendant  contracted  with  J.  T.  Hoback  to 
do  the  work  referred  to  Id  the  bill  as  con- 
tracted for  by  Foutty.  and  that  she  was 
Informed  and  believed  that  Hoback  and 
plaintiff  were  partners  in  the  work,  and 
pleads  the iTon-joInder  of  Hoback  as  a  plain- 
tiff; and  stat^,  further,  that  tbe  work 
was  badly  done,  and  that  she  was  dam- 
aged $200  thereby,  and  asked  a  reeonp- 
ment  for  it.  The  defendant,  when  she  filed 
this  amended  answer,  agreed  that  it 
should  not  delay  tbe  case,  and  it  was  heard 
on  the  same  day.  It  is  contended  that 
theclaim  for  recoupment  is  such  matteras 
made  this  answer  one  setting  opnew  mat- 
ter calling  for  afllrmative  relief,  and,  in 
the  absence  of  a  special  reply,  the  answer 
in  that  regard  should  have  beeu  taken  as 
true,  and  tbe  recoupment  allowed.  Very 
plainly  this  is  not  so,  for  the  recoupment 
cluimed  arose  out  of  tbe  execution  of  the 
work,  not  an  independent  transaction, 
and  WHS  purely  matter.of  defense,  and  was 
met  by  tbe  general  replication.  It  is  set- 
tled and  clear  in  principle  that  where  mat- 
ter is  purely  In  defense  of  the  cause  of  snit 
in  the  bill  alleged,  and  not  calling  for  a 
crosn-bni,  an  answer  containing  it  Is  only 
an  answer  nnder  the  ordinary  chancery 
practice,  not  one  containing  new  matter 
constltutiag  a  claim  for  affirmattve  relief, 
and  does  not  eall  for  a  reply,  under  sec- 
tion 85,  c.  126,  Code.  Moore  v.  Wbeelsr,  10 
W.  Va.  42;  Cunningham  v.  Hedrick,  23  W. 
Va.  679;  Smith  v  Turley,  82  W,  Va.M.9 
8.  E.  Rep.  46.  .4nd  surely  recoupment  la 
purely  mattti  3f  defense,  that  may  be 
made  by  ordinary  answer.  Here  It  la 
something  kept  back  or  kept  oat  of  tbe 
compensation  for  the  work,  by  reason  ot 
its  ill  performance. 
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As  to  that  teatare  ot  the  amended  an- 
swer alleging  that  Hoback  was  a  partner. 
He  did  not  claim  to  be  a  partner,  bnt  de- 
nied it  on  oath,  and  Foutty  did  not  rec- 
ognlxe  him  as  a  partner,  and  entitled  to 
any  share  in  the  compensation  (or  the 
work.  It  would  not  be  expected  that  be 
would  be  a  plaintifT;  and  it  was  unneces- 
sary to  make  him  a  party,  because  he 
twice  denies  under  oath  that  he  was  a 
partner,  and  ne,  above  others,  would 
know  the  (act,  (or  he  made  the  contract 
with  Foutty  (or  Mrs.  Poar.  Other  evi- 
dence and  (acts  also  deny  it.  The  case 
does  not  show  that  Hoback  was  a  part- 
ner, and  it  was  unnecessary  to  make  him 
a  deiendant  by  amendment.  Moreover, 
this  amended  answer  came  too  late;  at 
leuKt,  no  reason  was  shown  (or  its  filing, 
but  reasons  appeared  against  it.  I(  Ho- 
back was  a  contractor,  it  is  strange  it 
was  not  known  and  stated  in  the  first 
answer;  and,  K  the  work  was  de(ective, 
strange  that  it  was  not  known  then.  No 
reason  was  shown  (or  its  filing.  To  file 
an  amended  answer,  .it  should  appear 
that  the  reasons  (or  it  are  cogent  and 
Butisractory ;  that  the  mistakes  to  be  cor- 
rected or  facts  to  be  added  are  made  high- 
ly probable,  1(  not  certain;  that  they  are 
material;  that  the  party  has  not  been 
guilty  o(  gross  negligence;  and  that  the 
mistakes  have  been  ascertained,  and  the 
new  (acts  have  come  tu  the  knowledge  o( 
the  party,  since  the  original  answer. 
Matthews  v.  Dunbar,  3W.  Va.  138;  Wyatt 
v.  Thompson,  10  W.  Va.  645;  opinion  In 
McKay  v.  McKay,  83  W.  Va.  736,  U  S.  E. 
Rep.  213.  In  addition,  the  depositions— the 
only  ones  tending  to  show  that  Hoback 
was  a  partner,  and  that  the  work  was 
de{ectlve— bad  been  taken  be(ore  the 
amended  answer  was  filed;  and  from 
them  it  would  appear  that  these  matters, 
instead  o{  being  probably  true,  were  oth- 
erwise, and  that  there  was  no  ground  (or 
the  amended  answer.  I  will  add  that  the 
evidence  did  not  sustain  the  claim  (or  re- 
coupment, and  it  was  conflicting.  As  the 
depositions  were  taken  be(ore  the  amend- 
,  ed  answer  was  filed,  when  there  was  not 
in  the  pleadings  any  matter  as  to  this  re- 
coupment claim,  I  do  not  think  they  could 
be  read  In  support  o(  such  answer. 
Therelore  we  affirm  the  decree. 

E.voLiSH  and  Holt,  J  J.,  concur.  Lvcab, 
P.,  absent. 

(86  W.  Va.  66) 

Cobb  v.  Chksapbakb  ft  O.  Rt.  Co. 

ISupreme  Court  of  AppeaU  of  Wat  "PVyinto. 
March  11,  1891.) 

CoNSTimnoHAi,  Law— Wbit  or  Ebbob  to  ComtTT 

COOET. 

A  circuit  court  or  jodge  had  power  on  9tb 
December,  1880,  to  award  a  writ  of  error  to  a  Judg- 
ment of  a  county  court  rendered  before  the  adop- 
tion in  October,  1880,  ot  the  amended  article  8  of 
tte  coi^titutionl  notwithstanding  such  amendment 
operated  to  abolish  the  county  court  aa  it  had  ez- 
iiited  before  bocIi  amendment. 
(SyUabua  by  the  Court.) 

Error  to  circait  court,  Kanawba  eounty. 

J.  E  Cbiltott,  for  plaintiff  In  error. 
Brown  A  Jackaon  and  J.  W.  Kennedy,  (or 
defendant  in  error. 


BBA.NNON,  J.  On  leth  September,  1880, 
Lewis  Cobb  recovered  In  the  county  court 
o[  Kanawba  county  a  judgment  against 
the  Chesapeake  &  Ohio  Railway  Company 
(or  $700;  and  on  9th  December,  1880,  said 
company  obtained (rom  theclrcuitcourt  of 
Kanawha  county  a  writ  o(  error  to  said 
Judgment:  and  on  Uth  July,  1888,  the  cir- 
cuit court  dismissed  said  writ  of  error  as 
improvidently  allowed ;  and  to  Its  Judg- 
ment o(  dismissal  said  railway  company 
obtained  the  writ  o(  error  which  we  now 
decide.  Between  the  date  o(  the  Judg- 
ment o(  the  county  court  and  the  date  o( 
the  writ  ol  error  allowed  by  the  circuit 
judge  the  amendment  o(  article  8  of  the 
constitution  was  adopted,  abolishing  the 
county  court  as  It  existed  prior  to  the 
amendment,  and  substituting  another 
tribunal,  under  the  name  of  the  "county 
court;"  and  (or  Cobb  it  is  contended 
that  the  circuit  court  had  no  authority  to 
grant  such  wi'it  o( error,  and  that  Its  Judg- 
ment dismissing  it  is  therc(ore  right.  We 
reach  a  different  conclusion.  It.  is  clear 
that  the  original  Judgment  ot  the  county 
court,  being  final,  remained  firm  and  sta- 
ble, notwithstanding  the  court  which  ren- 
dered it  was  Afterwards  abolished,  no 
matter'  where  the  record  showing  its  ren- 
dition might  be  deposited.  Though  with- 
out some  provision  (or  the  execution  o( 
such  judgment  no  execution  could  Issue, 
because  o{  the  destruction  o(  the  court 
which  rendered  It,  yet  an  action  o(  debt 
could  be  maintained  upon  it,  and  on  a 
judgment  therein  execution  would  Issue. 
The  basis  o(  the  argument  against  the 
jurisdiction  o(  the  circuit  court  to  grant 
a  writof  errorto  a  judgmento(  thecounty 
court  is  section  25  of  amended  article  8, 
Const.,  which  is  as  (ollows :  "AH  actions, 
suits,  and  proceedings,  not  embraced  In 
the  preceding  section,  pending  In  the 
conUty  court  when  this  article  takes  effect, 
together  with  records  and  papers  pertain- 
ing to  such  actions,  suits,  and  proceedings, 
as  have  already  been  disposed  o(  by  said 
court,  shall  be  transmitted  to  and  filed 
with  the  clerk  of  the  circuit  court  o(  the 
county,  to  which  office  all  process  out- 
standing shall  be  returned ;  and  said  clerk 
shall  have  the  same  powers  and  perform 
the  same  duties,  In  relation  to  sucn  rec- 
ords, papers,  and  proceedings,  as  were 
vested  in  and  required  of  the  clerk  o(  the 
county  court  on  Ihe  day  be(ore  this  article 
shall  take  effect.  All  such  actions,  suits, 
and  proceedings,  so  pending  ad  aforesaid, 
shall  be  docketed,  proceeded  in,  tried, 
heard,  and  determlncfd,  in  all  respects,  by 
the  circuit  court,  as  U  said  suits  and  pro- 
ceedings had  originated  in  said  court."  It 
Is  said  that  this  section  provides  (or  the 
prosecution  of  suits  pending  and  undeter- 
mined in  the  county  court  at  tbe  date  o( 
Its  abolition,  and  (or  execution  on  Its  Judg 
ments,  but  does  not  provide  (or  appeals; 
and  that  there  can  be  no  appeal  without 
a  statute  allowing  it,  and  no  statute  has 
provided  (or  such  appeal;  and  tbere(ore 
the  case  o(  a  judgment  o(  the  (ormer  county 
court  Is,  as  to  appellate  proceedings  on 
it,  a  casus  omissus.  But  we  think  there 
Is  statutory  provision  thereior.  Section 
16,  c.  15,  Acts  1872-73,  provides  that  "ap- 
peals  may  be  allowed,  and  writs  o(  error 
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and  supersedeas  awarded,  to  Judgments, 
rtetrees,  and  orders  of  tlie  county  courts 
by  the  circuit  courts,  or  the  judges  thereof 
in  vacation."  It  is  true  thin  act  was 
passed  while  the  old  county  court  existed. 
Now,  is  It  possible  that  this  statute  be- 
,canie  a  dead  letter  on  the  adoption  of  the 
amendment?  What  produced  its  death? 
No  express  repeal  did  this;  and  shall  we 
Fipeal  it  by  a  far-fetched  Implication,  and 
thus  utterly  abolish  all  remedy  ngnmst 
erroneous  county  court  final  judgments, 
simply  because  of  the  abolition  of  the 
county  court,  when  we  know  that  many 
judgments  existed  which  riilghtoall  for  ap- 
pellate action?  Rather  shall  we  not  reject 
mere  implication  in  that  direction,  and, 
it  we  needed  any  implication  in  the  pres- 
ence of  the  plain  letter  of  the  statute,  ap- 
ply it  to  uphold  the  appellate  remedy  as 
continuing  still  after  the  adoption  of  the 
amendment?  Now,  as  to  suits  undeter- 
mined and  pending  in  the  county  court 
upon  its  abolition.  In  order  that  they 
might  not  perish  from  the  death  of  that 
court,  and  before  any  legislation  could 
come  to  their  relief,  It  was  necessary  that 
ttiere  should  be  m  the  amendment  a  pro- 
vision to  save  them  and  provide  for  their 
furtiier  prosecution,  and  so  as  to  execu- 
tions on  their  final  judgments ;  but,  as  tu 
appeals  and  writs  of  error  and  sapersedeas 
on  such  judgments,  there  was  no  need  for 
such  clause,  for  the  statute  quoted,  and 
also,  I  think,  section  9,  found  In  chapter 
17,  Acts  1872-73,  p.  59,  expressly  gave  the 
circuit  court  power  to  award  such  write. 
It  adds  force  to  this  view  to  say  that  in 
case,  on  such  writ  of  error,  the  judgment 
should  be  reversed,  and  retrial  were  neces- 
sary, there  was  no  want  of  a  court  for 
such  retrial,  for  the  statute  law  provided 
expressly  that,  "when  any  Judgment,  de- 
cree, or  order  of  a  county  court  is.  re- 
versed or  aflSrmed,  the  cause  shall  not  be 
remanded  to  said  court  for  further  pro- 
ceedings, but  shall  be  retained  In  the  cir- 
cuit court,  and  there  proceeded  in,  unless 
by  consent  of  parties,  or  for  good  cause 
shown,  the  appellate  court  direct  other- 
wise." Acts  1872-7.S,  c.  17,  p.  63.  These 
statutes  thus  afford  ample  appellate  relief 
and  ample  scope  for  further  proceedings 
rendered  necessary  thereby ;  and  they 
work  In  harmony,  are  plain  in  language, 
and  plainly  and  expresf^y  apply  to  the 
subject,  "County  Court  Judgments,"  and 
why  we  shall  throw  them  away,  and  cre- 
ate a  casus  omissus,  to  the  destruction  of 
remedial  agencies.  I  cannot  see. 

It  Is  suggested— merely  suggested— in 
the  brief  lor  appellee  that  said  section  25 
of  the  amendment  made  judgments  of 
county  courts  judgments  of  the  circuit 
courts  to  be  acted  on  as  judgments  of  cir- 
cuit courts,  and  thus  writs  of  error  to  them 
must  go  from  the  court  of  appeals.  Turn 
back  to  suid  section  25,  above  quoted,  and 
we  shall  see  that,  as  tn  suits  pending  in 
the  county  courts,  and  the  records  and 
papers  pertaining  to  them,  and  as  to  rec- 
ords end  papers  pertaining  to  suits  al- 
ready disposed  of  by  thesecourts.theclerk 
of  the  circuit  court  Is  vested  with  the  same 
powers  as  the  cleric  of  the  county  court. 
So  far  they  are  not  made  records  and  pa- 
pers of  the  circalt  court,  only  *^tae  clerk  Is 


vesled  with  certain  powers.  The  provis- 
ion further  on,  that  all  actions,  suits,  and 
proceedings  pending  In  county  courts 
should  be  docketed,  proceeded  In,  tried, 
heard,  and  determined  In  all  respects  by 
the  circuit  court,  as  if  they  had  originated 
in  such  courts,  does  make  them  suits  in 
that  court.  But  this  clause  relates  to 
cases  not  determined,  which  needed  such 
provision,  not  to  judgments  already  ren- 
dered. Where  is  there  any  language  which 
makes  Judgments  of  the  county  court  judg- 
ments ol  the  circuit  court?  There  they 
stood,  as  firm  as  if  the  court  had  not  been 
abolished,  with  express  provision  made 
for  executing  process,  and  with  statute 
provision  for  appellate  process,  and  there 
was  no  need  to  make  them,  to  all  intents, 
judgments  of  the  circuit  court.  It  is  again 
said  that  when  the  county  court  ceased 
to  exist  Its  clerk  could  not  certify  the  rec- 
ord of  a  Judgment,  and,  as  the  transcript 
of  the  Judgment  of  the  county  cunrt  is 
certified  by  the  clerk  of  the  county  court, 
it  was  not  a  certified  record.  There  is  no 
date  showing  when  it  was  made.  It  may 
have  been,  likely  was,  made  before  the 
functions  of  the  clerk  ceased.  It  is  urged 
here  for  appellant  that  the  amendment 
did  not  execute  Itself,  and  ex  propria  vig- 
ore  transfer  the  records  to  the  circalt 
court  clerk  instantly  upon  the  day  of  its 
ratification,  but  that  it  needed  legislation 
to  affect  this,  and  it  was  not  until  the  act 
passed  in  1881  (Code  1887,  c.  39,  §  10)  that 
such  Icfglslation  was  passed,  and  the  writ 
of  error  was  allowed  before  Its  passage. 
Now,  as  to  this,  I  hold  that,  if  that  section 
of  the  amendment,  as  to  the  transmission 
of  those  records  to  the  clerk  of  the  circuit 
court,  be  self-executing,  yet  it  only  gave 
the  clerk  powers  as  to  their  custod.y,  and 
to  issue  executing  process,  and  did  not 
further  make  them  Judgments  of  the  cir- 
cuit court.  Under  theviews  abovestated. 
it  Is  unnecessary  to  examine  the  question 
whether  said  amendment  was  self-execut- 
ing. We  reverse  the  Judgment  dismissing 
the  writ  of  error,  and  send  the  case  back 
to  the  circuit  court  in  order  that  it  may 
proceed  further  upon  the  writ  of  error 
granted  by  the  judge  thereof  to  the  said 
judgment  of  the  county  court,  as  this 
court  cannot  act  on  the  merits  of  that 
writ  in  advance  of  action  by  the  clmnit 
court.  (Armstrong  v.  Grafton,  23  W.  Va. 
60;  Alderson  v.  Commissioners,  32  W.  Va. 
461,  9  S.  E.  Rep.  863;)  also  because.  It  tbete 
should  be  a  reversal  and  retrial,  it  must 
take  place  in  that  court. 

LvoAS,  P'.,  and  English  and  Holt.,  JJ., 
concur. 


(3e  w.  V*.  73) 
Statu  v.  Caddle  et  aJ. 

(Supreme  Court  of  Appeals  Qf  West  Virglinia. 
March  11,  189l7) 

BCB0I,A1tT  —  IHTEXT  —  CORRECTINO  INSTBVOTIOHB. 

1.  Elements  of  animtis  furandi:  The  thing 
must  be  taken  without  any  fair  claim  of  right, 
with  the  Intent  to  appropriate  so  far  as  to  do- 
prive  the  owner  of  it  permanently,  knowingly,  or 
with  the  bona  )Ide  belief  that  the  taking  is  against 
the  owner's  consent  and  Intended  disposal  of  tbe 
thing. 

2.  Lucri  eauaa,  for  sake  of  gain,  does  nor 
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f  orni'  an  essential  element  In  the  constitution  or 
definition  of  larceny. 

8.  Qucere,  does  a  mere  bona  fide  claim  of 
right  to  the  thing  itself  exclude  larceny,  if  there 
is  no  such  claim  of  right  to  do  the  act  by  which 
it  is  obtained) 

4.  As  a  general  rnle,  according  to  the  prac- 
tice in  this  state,  it  is  not  error  for  the  trial  court 
to  fail  to  correct  an  improper  Instruction  asked 
and  then  to  give  it  as  corrected. 
Lucas,  P.,  dissenting. 
{Syllabus  by  the  C<yurt.) 

Error  to  circuit  court,  Raleigb  county. 
J.  W.  McCreerjr,  for  ptalntitfs  in  error, 
Atty.  Geo.  CaJdweU,  for  the  State. 

Holt,  J.  Tbe  grand  jury  of  KalMgh 
county,  at  tbe  October  term,  18S9,  of  the 
circuit  court,  found  a  joint  indictment 
against  Jack  Caddie  and  David  Reed  for 
burglary.  The  Indictment  was  demurred 
to,  and  the  demurrer  overruled.  During 
the  progresB  of  tbe  trial  sundry  excep- 
tions were  taken  to  tbe  rulings  of  the 
court,  based  upon  instructions,  and  the 
refusal  of  the  court  to  set  aside  the  ver- 
dict of  tbe  jury,  and  award  a  new  trial 
to  the  prisoners,  whom  the  jury  had 
found  guilty.  On  tbe  30th  of  July,  1890, 
the  court  entered  judgment  upon  the  ver- 
dict of  tbe  jury,  and  sentenced  the  prison- 
ers to  tbe  penitentiary  for  five  years. 
From  this  judgment  of  tbe  circuit  court 
the  case  has  been  brought  here  on  a  writ 
of  error. 

Tbe  first  error  assigned  Is  that  the  court 
should  have  sustained  tbe  demurrer  to 
the  Indictment.  No  defect  Is  pointed  out 
by  prisoners'  counsel  in  this  court,  nor 
does  the  record  disclose  that  any  defect 
was  specifically  relied  on  in  tbe  court  be- 
low. The  indictment  is  in  the  form  sanc- 
tioned by  Mr.  Bishop,  and  we  think  tbe 
circuit  court  did  not  err  in  overruling  the 
demurrer.  The  Indictment  avers  eiich  es- 
sential element  of  the  crime,  with  all  the 
circumstantiality  of  time,  place,  value, 
ownership,  description,  etc.,  that  matters 
essential  and  matters  of  essential  designa- 
tion and  description  can  require.  The 
instructions  offered  by  the  prisoners  and 
refused  by  the  court  were  the  following: 
Instruction  No.  1.  "The  court  instructs 
the  jury  that  before  they  can  find  the  pris- 
oners guilty  they  must  believe  the  state 
has  proven  beyond  all  reasonable  doubt 
that  tbe  prisoners  burglariously  and 
feloniously  did  break  and  enter  tbe  dwell- 
ing-house of  Armis  Meadows,  with  in- 
tent to  despoil  the  said  Armis  Mead- 
ows of  the  whisky  or  brandy  or  a  part 
of  It,  as  charged  In  tbe  indictment, 
without  his  consent,  for  the  sake  of 
gain."  Instruction  No. 2.  " Before  the  jury 
can  find  the  prisoners  guilty,  they  must 
believe  from  the  evidence  that  the  prison- 
ers in  the  night-time  did  break  and  enter 
tlie  dwelling-house  of  Armis  Meadows, 
with  a  felonious  Intent  to  take,  steal,  and 
carry  away  the  goods  and  chattels  of 
said  Armis  Meadows,  without  his  con- 
sent, with  the  Intention  of  despoiling  him, 
the  said  Meadows,  tbereof  for  the  sake  of 
gain." 

The  indictment:  "The  grand  jurors  of 
the  state  of  West  Virginia,  In  and  for  the 
body  of  the  county  of  Baleigh,  and  now 
attending  the  said  court,  upon  their  oattas 


present  that  Jack  Caddie  and  David  Reed, 
on  tbe  Ist  day  of  January,  1888,  in  the 
county  aforesaid,  did  about  the  hour  of 
10  o'clock  In  the  night  of  tbat  day  feloni- 
ously and  burglariously  break  andenterin- 
to  tbe  dwelling-house  of  one  Armis  Mead- 
ows, situated  in  the  said  county,  with  in- 
tent the  goods  and  chattels  of  bim,  tbo 
said  Armis  Meadows,  in  tbe  said  dwell- 
ing-house then  and  there  being,  then  and 
there  feloniously  and  burglariously  to 
steal,  take,  and  carry  away,  and  one  gal- 
Ion  of  whisky,  of  the  value  of  two  dollars, 
and  one  gallon  of  bfandy  of  the  value  of 
two  dollars,  and  one  quart  of  whlnky  of 
the  value  of  one  dollar,  and  one  quart  of 
brandy  of  the  value  of  one  dollar,  and  one 
pint  of  whisky  of  the  value  of  fifty  cents, 
and  one  pint  of  brandy  of  the  value  of  fifty 
cents,  of  the  goods  and  chattels  of  the 
said  Armis  Meadows,  in  the  said  dwell- 
ing-house in  the  county  aforesaid,  then 
and  there  being  found,  then  and  there  felo- 
niously and  burglariously  did  steal,  take, 
and  carry  away,  against  the  peace  and 
dignity  of  the  state.  Found  at  the  Octo- 
ber term  of  said  court,  1889,  upon  tbe  in- 
formation of  Cora  Meadows  and  G.  W.  Cole, 
sworn  in  court,  and  sent  before  tbe  grand 
jury  to  give  evidence  to  tbat  body.  A.  P. 
Farley,  Prosecuting  Attorney."  Which 
indictment  was  indorsed:  "A  true  bill. 
Aden  Thompson,  Foreman." 

All  the  evidence  is  set  out  in  the  bill  of 
exceptions,  and  in  this  court  the  facts 
must  be  taken  to  be  as  follows:  Armis 
Meadows,  with  bis  wife  Cora  and  chil- 
dren, resided  in  the  county  of  Baleigb.  In 
September,  1887,  the  husband  being  from 
home.  Nelson  Farley  and  the  prisoners 
came  to  their  residence  in  the  afternoon 
and  remained  until  after  dark.  They  all 
left  about  dark,  taking  a  torch-light  with 
them.  In  about  an  hour  tbe  persons, 
who  turned  out  to  be  tbe  prisoners,  re- 
turned, stepped  on  the  porch,  and  knocked 
at  the  door.  Cora  Meadows,  the  wife, 
opened  tbe  door,  thinking  it  was  her  hus- 
band, tbe  door  being  fastened  on  the  in- 
side, and  asked  him  in,  when  the  prisoner 
David  Reed  came  in  the  house,  and  asked 
for  whisky;  she  told  him  that  he  could 
not  have  any,  and  in  a  tew  minutes  he 
went  out  on  the  porch.  She  heard  the 
prisoners  talking  outside  the  bouse,  and 
one  of  them  said:  "We  will  have  the 
whisky  If  we  bave  to  take  it  at  tbe  point 
of  the  pistol."  Cora  Meadows, the  wit- 
ness, then  fastened  the  door,  and  put  a 
bedstead  with  bed  on  It  against  the  door. 
About  that  time  David  Reed  and  Jackson 
Caddie,  tbe  prisoners,  broke  tbe  door  open, 
tearing  off  a  part  of  tbe  casing  of  tbe 
door,  and  walked  Into  the  house,  and 
Reed  asked  for  whisky.  She  told  him 
that  he  could  not  have  any,  and  Reed 
went  back  in  tbe  house  between  the  beds 
and  got  a  keg  which  would  hold  about  20 
gallons,  and  brought  it  into  the  room, 
and  David  Reed  took  up  the  keg  and 
poured  whisky  into  a  demijohn  he  had, 
which  held  about  one  gallon,  and  in  doing 
BO  poured  a  good  deal  of  whisky  over  the 
floor.  There  were  between  two  and  three 
gallons  of  whisky  in  the  keg.  Tbe  whisky 
they  took  would  have  been  worth  to  her 
25  cents  a  pint.    Tbe  whisky  belonged  to 
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her  husband,  Armis  Meadows.  That  at 
the  time  Beed  was  poarinK  ont  the  wbldky 
Jackson  Caddie  took  a  cup,  caught  some, 
and  drank  a  little.  About  that  time  wit- 
nees  saw  a  light  coming  to  the  house,  and 
one  of  the  prisoners  said  **  Well,  we  had 
better  go,"  fuid  started.  Abont  the  time 
they  left  the  house,  Oeorge  W.  Cole  came 
with  a  torch-light  In  his  hand.  Prisoners 
did  not  tell  witness  that  they  bad  bought 
the  whisky  from  her  husband,  nor  that  he 
told  them  to  go  there  to  get  whisky. 
That  Armis  Meadows,  her  husband,  kept 
whisky  about  bis  house.  This  was  In 
'{aieigh  county,  at  the  house  of  Arrols 
Meadows,  within  a  year  before  the  flnd- 
•ng  of  the  indictment.  There  were  from 
two  tu  three  gallons  of  whisky  taken  by 
the  prisoneni  and  split  on  the  floor. 
Gorge  W.  Cole,  spoken  of  by  Cora  Mead- 
ows, went  to  the  bouse  of  Meadows  some 
time  after  dark,  with  a  torch-llgbt  in  his 
hand ;  met  two  men ;  recognised  prisoner 
Caddie  as  one.  The  prisoners  were  then 
leaving  the  houne.  Some  one,  from  tiie 
direction  the  prisoners  were  going,  threw 
a  stone,  which  knocked  the  light  out  of 
his  hand  near  the  door.  He  turned  to  fol- 
low, and  they  ran,  one  of  them  saying: 
"We  are  the  James  boys."  That  he, 
Cole,  followed  a  short  distance,  then  re- 
turned to  the  house,  found  casing  of  the 
door  torn  off,  bedstead  and  bed  thrown 
about  near  the  door,  floor  wet,  and  keg 
Bitting  near.  About  the  time  he  had  re- 
turned from  running  after  the  men  Armis 
Meadows  got  home,  and,  on  entering 
the  room,  after  seeing  the  prisoners  i-ome 
out,  he  found  Cora  Meadows  in  a  state  of 
great  excitement.  The  prisoners  after- 
wards told  that  they  had  pushed  the  door 
open,  and  had  gone  in  and  taken  the 
whisky.  The  prisoners  were  examined  as 
witnesses  on  their  own  behalf,  and  said  in 
substance  that  Armis  Meadows  owed 
prisoner  Reed  a  pint  and  a  half  of  whis- 
ky, having  already  given  him  three  pints, 
and  that  "Meadows  told  Reed  to  come 
back  after  night  and  get  the  balance,  a 
pint  and  a  halt;  and  if  he.  Meadows,  was 
not  there,  to  go  into  the  house  and  get 
the  whisky."  Thatthey  got  the  whisky; 
did  not  break  door  open;  did  not  throw 
at  Cole;  did  not  run,  but  walked,  away; 
did  not  say  they  would  have  the  whisky 
at  the  point  of  the  pistol. 

Burglary  is  the  breaking  and  entering 
the  house  of  another  in  the  nlgbt-timu 
with  Intent  to  commit  a  felony  therein, 
whether  the  felony  be  actually  committed 
or  not,  and  is  punished  under  our  stat- 
ute by  confinement  in  the  penitentiary 
not  less  than  5  nor  more  than  15  years, 
the  term  to  be  fixed  by  the  court;  and 
the  statute  prescribes  that  if  it  is  with 
Intent  to  commit  larceny  he  shall  be 
deemed  guilty  of  burglary,  though  the 
thing  stolen  or  Intended  to  be  stolen  be 
of  less  value  than  f20.  Should  the  ver- 
dict be  set  aside  as  contrary  to  the  evi- 
dence? While  the  case  is  on  trial  before 
the  Jury  the  prisoners  are  presumed  to  be 
Innocent  until  their  guilt  is  established  be- 
yond all  reasonable  doubc;  but  when  this 
is  done,  and  the  jury  have  found  them 
guilty,  the  complexion  of  the  case  is 
wholly  changed,  and  the  finding  of  the 


Iftry  la  taken  to  be  tme.  Why  should  we 
set  aside  a  true  verdict,  and  hold  it  for 
naught?  The  prisoners  most  show  that 
It  Is  not  tme  except  inaemblanceandtorm, 
and  convince  the  Judge  who  presided,  who 
Is  only  In  a  very  restricted  and  narrow 
supervisory  sense  a  Judge  of  the  facts  and 
the  testimony,  that  thejory,  who  are  in  a 
general  sense  the  exclusive  Judges  of  the 
facts,  and  of  the  weight  of  evidence,  and 
of  the  credibility  of  witnesses,  have  cleaiiy 
gone  astray,  as  they  sometimes  do;  and 
such  a  check  is  indispensable,  for  there  is 
sometimes  a  plain  deviation  from  right 
and  Justice.  Guilty  men  often  escape,  as 
we  all  know;  but  Innocent  men  are  more 
frequently  convicted  than  is  generally  sup- 
posed. In  this  case  there  is  no  essential 
element  of  the  offense  charged  wholly 
without  proof;  no  one  on  which  this 
court,  which  neither  saw  nor  heard  the 
witnesses,  can  take  it  upon  itself  to  say  in 
oppositiop  to  the  Jury  and  the  court  be- 
low, who  both  saw  and  heard  them,  that 
there  Is  a  clear  and  decided  preponderance 
of  evidence  proper  for  it  to  consider 
against  the  finding  of  the  jury.  But  It  is 
said  on  behalf  of  the  prisoners  that  their 
own  evidence  shows  a  claim  of  right,  and 
that  this  is  without  contradiction,  and 
must  therefore  be  takei  by  the  jury.  It  is 
the  duty  of  the  Jury  under  their  oaths 
carefully  and  conscientiously,  in  order  to 
arrive  at  the  truth,  to  weigh  and  consider 
all  the  evidence  before  them, — that  given 
by  the  prisoners  as  well  as  that  given  by 
those  who  have  no  occasion  to  subject 
themselves  to  temptation ;  but  there  is  no 
artificial  rule  requiring  them  to  believe. 
False  in  one  thing,  false  in  ail,  ia  a  maxim 
in  chancery,  where  the  evidence  in  read, 
and  not  delivered  before  the  judge  by 
word  of  mouth.  Still  it  is  based  in  some 
degree  on  wide  observation  and  long  ex- 
perience, and  in  courts  of  common  law  has 
its  natural  weight  and  effect.  As  matter 
of  law  we  have  to  take  it  for  this  occasion 
that  these  prisoners  stated  un  their  oaths 
quite  a  number  of  material  matters  un- 
truly. I  know  of  no  rule  that  forbids  the 
jury  who  saw  and  heard  them  from  tak- 
ing the  same  view  as  matter  of  fact. 

But  it  is  said  why  did  not  the  state  call 
Armis  Meadows  to  contradict  them? 
They  say,  on  affidavit  made  after  the  ver- 
dict, that  Armis  Meadows  was  in  reach; 
in  fact,  present  during  the  trial.  It  may 
be  said  In  reply,  if  that  was  so  important 
a  point  in  exculpation  or  in  explanation 
of  their  otherwise  guilty  conduct,  why  did 
they  not  call  him?  It  will  not  do  to  say 
they  thought  the  statA  intended  to  call 
him.  He  was  not  the  prosecuting  wit- 
ness, and  had  no  personal  knowledge  of 
the  facts.  There  came  a  stage  in  the  trial 
when  it  was  manifest  the  state  did  not  In- 
tend to  use  him  as  a  witness.  Our  courts, 
in  order  to  get  at  the  very  truth  and  Jus- 
tice in  such  grave  matters  Involving  life 
or  liberty,  do  not  refuse  to  hear  so  impor- 
tant a  witness  because  he  may  happen  not 
to  be  brought  on  the  stand  in  the  custom- 
ary order.  Were  they  afraid  that  he 
would  tell  the  truth  or  not  tell  the  truth? 
Although  it  is  not  necessary  to  decide,  nor 
intended  to  be  decided,  yet  it  is  not  at  all 
clear  as  matter  of  law  that  their  own 
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story,  taken  tor  tme,  makes  oat  sncb  a 
claim  of  riKbt  as  to  exclude  larceny  or 
felonloQB  intent  manifested  by  tbe  thing 
^one.  They  set  ap  no  claim  of  right  to 
all  that  they  took,  and  they  do  not  set  np 
at  all  any  claim  of  right  to  obtain  the 
whisky  in  tbe  manner  and  by  the  actRby 
which  it  was  obtained.  The  affidavit  of  a 
Juryman  of  something  nald  by  another 
Juryman  in  the  Jury-room  need  not  be  con- 
sidered, especially  as  be  says  it  did  not  in- 
fluence him  in  his  decision.  Neither  is  it 
necessary  to  take  np  time  in  considering 
the  affldavit  of  Lucy  Caddie.  It  her  evi- 
dence was  deemed  important,  she  ought 
to  have  been  introduced  as  a  witness  on 
the  trial.  There  Is  nothing  to  show  why 
she  was  not,  and,  if  this  were  accounted 
for.  her  evidence  is  not  of  a  character  to 
create  any  likelihood  of  changing  the  re- 
sult. 

Didtbecourterrin  refusing  to  give  thein- 
Btructlons  asked  on  behalf  of  the  prison- 
ers-? Neither  Instruction  asked  is  equivo- 
cal; neither  instruction  propounds  cor- 
rectly the  law  of  larceny  as  now  under- 
stood. To  take  the  goods  "for  the  sake 
of  gain  "  is  not  now  regarded  as  one  of  the 
essential  elements.  What  matters  it  to 
the  owner  or  to  the  state  whether  they 
took  it  for  gain  or  not,  so  that  they  took 
it  with  the  intent,  without  any  claim  of 
right,  to  deprive  the  owner  of  it  perma- 
nently, by  appropriating  it  to  themselvos, 
in  order  to  destroy,  as  they  did  in  part  by 
pouring  it  out,  to  drink,  to  sell,  to  give 
away,  or  throw  away?  The  counuel  for 
tlie  prisoners,  by  their  repetition  of  it  evi- 
dently Insisted  on  having  it  put  in  any  in- 
struction to  be  given.  If  it  was  already 
in,  'explicitly  or  impliedly,  then  the  in- 
struction was  wrong,  for  so  much  the 
stronger  reason,  besides  having  a  tendency 
to  mislead.  Ic  is  not  the  practice  nor  the 
duty  of  our  courts  to  instruct  the  Jury  in 
all  cases  and  of  its  own  motion.  The 
court  may  do  so,  and  often  does  so,  when 
It  thinks  the  case  calls  tor  it ;  taking  care 
not  to  instruct  as  to  the  effect  of  evidence, 
or  comment  on  its  weight.  But  the  gen- 
eral practice  Is  for  Instructions  to  be  pre-- 
pared  and  asked  for  in  important  cases; 
and  the  court,  having  to  keep  careful 
watch  and  guidance  over  all  the  many  de- 
tails of  the  trial  as  it  goes  on,  is  not  bound 
to  take  each  Improper  instruction,  and  so 
remodel  It  as  to  make  it  good  law;  nor  in 
lieu  thereof  to  instruct  generally  on  the 
law  of  the  case,  though  it  would  no  doubt 
gtiuernlly  do  so  If  asked.  Counsel  must 
look  after  these  things  themselves,  and 
they  so  understand  it.  In  conclusion,  the 
trial  seems  to  have  been  a  fair  and  Impar- 
tial one,  properly  conducted  according  to 
the  rules  of  law,  without  any  error  of 
omission  or  commission  on  the  part  of  the 
learned  judge  who  presided,  as  far  as  we 
can  see,  and  tbe  Judgment  must  therefore 
be  affirmed. 

English  and  Brannon,  JJ.,  concnr. 

Lucas,  P.,  (dissenting.)  I  am  compelled 
to  differ  with  the  conclusion  reached  by 
the  majority  of  tbe  court  in  this  case. 
Tlie  essence  of  crtme  is  in  the  Intent,  and 
when   we  lose  sight  of  this  principle  we 


break  down  all  tbe  barriers  between  acts 
which  may  become  the  subject  of  civil  ju- 
risdiction in  determining  rights  of  prop- 
erty, and  those  which  are  the  subject  of 
criminal  prosecution.  In  the  case  of  lar- 
ceny— as  this  crime  always  includes  atres- 
Cass — the  very  essence  of  every  distinction 
etween  it  and  unlawful  and  malicious 
trespass  is  in  the  Intent.  In  the  present 
case,  the  whole  question  to  be  determined 
by  the  Jury  revolved  upon  this  pivotal  dis- 
tinction between  malicious  trespass  and 
larceny  or  burglary.  If  the  goo6a  were 
taken  with  any  reasonable  bona  HOe  claim 
of  right,  authority,  or  permission,  then 
thenntmus  furandi\ra8  wanting,  and  there 
could  be  no  conviction  of  felony.  1  see 
nothing  In  the  record  to  indicate  that  the 
attention  of  the  Jury  was  ever  called  to 
this  Important  and  elementary  distinc- 
tion. On  the  contrary,  their  attention 
was  diverted  from  it  by  the  refusal  of  the 
court  to  give  the  second  instruction  asked 
for  by  the  prisoner.  It  is  said  this  Instruc  • 
tion  was  properly  refused,  because  it  re- 
quired the  Jury  to  find  that  tbe  taking 
was  "for  the  cause  of  gain. "  But  we  must 
consider  the  instruction  In  connection 
with  tbe  evidence;  and  the  addition  of 
the  words  objected  to,  when  applied  to 
taking  a  pint  of  whisky  nnder  the  circum- 
stances detailed  in  the  evidence,  if  errone- 
ous at  all,  was  perfectly  harmless,  and 
could  not  vitiate  the  previous  part  of  the 
Instruction,  and  did  not  justify  the  court 
in  refusing  tbe  whole.  I  do  not  think  the 
circuit  court  performed  Its  whole  duty  in 
refusing  and  utterly  neglecting  to  call  the 
attention  of  the  jury  to  the  radical  dis- 
tinction above  noted  between  felony  and 
malicious  mischief,  which  is  not  a  ques- 
tion of  means  at  all,  but  purely  a  question 
of  intent.  I  do  not  regard  the  court,  when 
sitting  to  decide  questions  between  the 
state  and  a  prisoner  nnder  indictment,  as 
properly  represented  by  a  marble  statue 
of  justice,  without  the  power  of  active  in- 
tervention to  administer  the' sanctions  of 
crime  in  favor  of  the  state,  on  the  one 
hand,  or  to  protect  the  life  and  liberty  of 
the  citizen  on  the  other.  If  the  circuit 
court  thought  the  words  "for  the  sake  of 
gain"  objectionable,  because  meaningless 
In  the  po.sitlon  which  they  occupied,  it 
ought  to  have  stricken  them  out,and  have 
given  the  instruction  as  thus  modified 
and  corrected  I  find  in  a  most  recent  au- 
thority on  this  subject  the  following  de- 
scription of  tlie  duty  of  the  presiding  judge 
in  such  cases:  "It  is  the  duty  of  the  judge 
to  see  that  every  case  so  goes  to  the  jury 
that  they  have  clear  and  intelligent  no- 
tions of  the  points  they  are  to  decide,  and 
to  this  end  he  shall  give  necessary  instruc- 
tions, whether  so  requested  by  counsel  or 
not,  and  his  failure  so  to  do  is  held  ground 
for  a  new  trial  where  the  verdict  was  not 
one  which  ellectnated  Justice  between  the 
parties."  Sack.  Instruct.  Juries,  §  5,  c.  1, 
(1888.)  citing  Owen  v.  Owen.  22  Iowa,  270; 
State  V.  Brainard,  2.5  Iowa,  572. 

In  regard  to  the  motion  for  a  new  trial 
on  the  ground  that  there  was  insufficient 
evidence  to  convict.  It  Is  evident  that  the 
Jury  totally  disregarded  and  rejected  the 
testimony  of  the  defendants,  wtio  testified 
that  they  took  tbe  whisky  by  permission 
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of  tbe  owner.  Tbis  the  jory  would  be  at 
liberty  to  do  under  ordinary  clrcumstan* 
ces,  but  when  the  owner  of  tbe  whisky, 
within  whose  breast  aloue,  outside  of  the 
prisoners',  a  knowledge  of  the  facts  lay, 
stood  silently  by  during  the  trial,  and  was 
never  called  by  the  state  at  all,  the  pre- 
sumption is  that  his  evidence,  if  produced, 
would  be  in  corroboration  of  that  already 
given.  This  principle,  as  applicable  to  a 
civil  case  of  fraud,  has  thus  been  stated  by 
this  court:  "We  think  it  is  a  sound  rule 
that  when  a  party  to  a  suit  has  in  his  pos- 
session evidence  to  clear  up  any  doubt  or 
solve  any  difficulty,  and  be  does  not 
produce  it,  the  presumption  is  that 
the  evidence,  it  produced,  would  be  In 
corroboration  of  that  already  given 
against  him."  Bank  v.  Wilson,  25  W.  Vn. 
202.  I  see  no  reason  why  this  rule  should 
not  apply  where  the  state  is  a  party,  but 
every  reason  why  it  should.  Under  the 
circumstances,  I  do  not  think  the  jury  was 
Justltied  in  totally  rejecting  the  testimony 
of  tlie  two  prisoners  upon  the  vital  point 
in  the  case.  One  of  the  prisoners  was  a 
youth  under  age,  and  I  cannot  reconcile  it 
to  my  views  of  the  law  and  justice  that  be 
should  have  been  sent  to  tbe  penitentiary 
for  five  years  for  taking  a  few  pints  of 
whisky,  under  the  circumstances  disclosed 
by  the  record  in  this  case.  I  am  for  re- 
versal and  a  trial  de  novo. 

Whether,  in  order  to  constitnte  larceny, 
the  taking  must  be  for  tbe  sake  of  gain,  I 
do  not  regard  as  material  In  this  case. 
But  were  it  otherwise,!  should  be  iuclined 
to  think  that  the  definition  of  the  civil 
law,  BO  long  adopted  and  indorsed  by  the 
common  law,  was  not  to  be  lightly  dis- 
carded :  "  Furtum  est  contractio  fraudulo- 
sa  lucri  facienda  gratia,  rel  Ipslus  rel,  vel 
etiam  usus  ^ii8,poasessioDfjsve;  quod  lege 
BatnraU  prohibitum  est  admittere;" — 
theft  is  a  fraudulent  taking  of  the  thing 
itself,  the  use  of  it  or  the  possession,  for 
the  sake  of  gain ;  and  this  is  prohibited  by 
the  law  of  nature.  Just.  Inst.  lib.  4,  tit.  1, 
§  1.  Mr.  Bishop  thinks  the  causa  lucri  not 
essential  as  a  question  of  principle,  though 
he  admits  the  authorities  are  divided.  2 
Blsh.Crim.Law,  §§»47, 848,  (1872.)  Unfort- 
unately,  however,  for  his  argument,  be 
mistakes  the  meaning  of  tbe  word  lucrnm 
when  he  restricts  thedeflniti(jn  to  "thelove 
of  greed.'"  Lucrum,  as  defined  by  Ander- 
son's Law  Dictionary,  (18S9,)  means  "gain, 
profit,  advantage,  benefit. "  The  same 
author  defines  lucri  causa,  "for  the  sake  of 
gain ;  a  civil-law  expression  corresponding 
to  animus  faraadi  in  the  common  law." 
But  by  far  the  most  learned  and  satisfac- 
tory dlHCUsslon  of  the  question  will  be  found 
in  1  Wliart.  Crim.  Law,  (1885.)  §§  895-900. 
In  section  899  he  states  what  appears  to 
me  the  true  doctrine  on  principle,  giving 
to  the  word  lucrum  its  more  comprehen- 
sive and  correct  signification:  "In  the 
United  States,  tbe  qualification  lucri  causa 
iias  been  accepted  by  several  courts  as  an 
unquestioned  part  of  the  common  law. 
Between  larceny  and  malicious  mischief, 
it  is  argued,  the  line  is  well  marked.  Thus 
it  has  been  frequently  held  to  be  a  misde- 
nicanur  of  the  nature  of  malicious  mis- 
chief to  kill  an  animal  belonging  to  an- 
otlier,  though  it  has  never  been  held  lar- 


ceny so  to  kill  and  take,  unless  some  bene- 
fit was  expected  by  the  taker.  And  by  a 
series  of  statutes,  adopted  more  or  less  ex- 
tensively in  all  tbe  states,  malicious  de- 
structions of  property  are  made  the  sub- 
jects of  criminal  prosecution,  of  which  the 
penal  consequences  are  widely  different 
from  those'  attached  to  larceny.  •  •  • 
The  sevei-e  penalties  of  larceny,  as  a  sys- 
tem of  pillage  which  society  must  pot 
down,  must  be  maintained  in  their  rigor; 
but  It  will  be  destructive  of  the  humanities 
of  lite  to  extend  these  penalties  and  infa- 
mies to  every  casewbei-e  property  is  taken 
without  the  taint  of  selfish  greed  In  the 
taker.  On  the  other  hand,  It  is  plainly 
larceny  when  goods  are  intenticnally  tak- 
en from  the  owner,  the  object  being  to  de- 
prive the  owner  of  tbeir  use,  and  in  any 
way  to  benefit  the  taker." 


(SS  W.  Va.  84) 

Glascock  v.  Bbandon  et  al. 

(Supreme  Court  of  AppetOa  of  West  VirgtnUt. 
March  11,  1891.) 

RioBT  TO  Dismiss  Bill  —  RELntQuisHMsirt  of 
DoWKB— Bbttlememt  id  Lieu— Limitations. 

1.  A  plaintiff  may,  in  general,  obtain  an  or- 
der to  dismiss  his  own  bill,  with  costs,  as  a  mat- 
ter of  course;  and,  such  dismissal  on  such  mo- 
tion of  plaintiff  having  been  entered,  a  motion  by 
a  defendant,  made  at  the  same  term,  to  set  aside 
such  order,  does  not  of  itself  have  such  effect, 
neither  does  it  nave  the  effect  to  suspend  the  op- 
eration of  such  order.  It  cannot  be  rescinded  or 
suspended  by  any  snch  indirect  method. 

it.  If  a  married  woman  relinquishes  her  con- 
tingent right  of  dower  in  land,  under  a  definite 
promise,  verbal  or  written,  made  at  or  about  the 
time  by  her  husband,  that  other  property  shall  be 
settled  on  her  in  lieu  of  or  as  compensation  for 
the  interest  thus  relinquished,  such  setUetnent 
will  be  good  against  creditors  having  no  specific 
lien,  though  made  after  such  relinquishmenL 
But  if  the  value  of  the  property  settled  ezceeds^ 
the  value  of  the  dower  relinquished,  the  deed 
should  1)6  set  aside  as  to  the  excess,  and  sup- 
ported as  to  the  residue.  Yet  the  impeaching 
creditor,  in  order  to  set  it  aside  astosuon  ezcesv 
must,  under  our  statute,  bring  his  suit  witbin 
five  years,  unless  he  shows  that  the  settlemeiir 
was  fraudulent  in  fact,  as  distinguished  from  be- 
ing merely  fraudulent  in  law. 
(Syllabus  by  the  Court. ) 

Appeal  from  circultcourt,Barbourcoun- 
ty. 

J.  Bop.  Woods  and  S.  V.  Woods,  for  ap- 
pellant. Dayton  &  Dayton  and  2'.  P.  H. 
Bro  wu,  for  appellees. 

Holt,  J.  This  was  a  suit  In  equity 
brought  In  the  circuit  court  of  Barbour 
county  in  April,  1876,  to  set  aside  a  deed 
as  fraudulent.  All  the  defendants  ai>- 
peared  and  den;urred  to  the  bill.  On  No- 
vember 13, 1876,  plaintiff  having  joined  in 
demurrers,  they  were  argued  and  over- 
ruled. Defendant  E.  T.  Brandon  having 
died  on  10th  May,  1878,  it  was  ordered  to 
stand  revived  against  bis  administrator. 
On  the  9th  May,  1879.  the  following  order 
was  entered :  "  On  motion  of  plaintiff,  by 
his  attorney,  this  cause  is  dismissed." 
On  next  day.  May  10th,  the  following  or- 
der was  entered :  "Tliis  day  cunie  the  de- 
fendant W.  M.  McCiaskey,  who  snggests 
that  he  has  an  interest  in  tbis  suit,  and 
who  has  heretofore  appeared  herein,  and 
moved   the  court  to  set  aside  the  order  ol 
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diBmiMrion  entered  In  this  caase  on  yes- 
terday, and  reinstate  tbe  same  on  the 
docket. "  On  May  8, 1S80,  tbe  motion  of 
defendant  McClaskey  was  continued.  On 
July  13. 1886,  defendants  Brandon  and  Mc- 
Claskey baring  died,  their  deaths  were 
suggested  on  tlie  record.  On  19th  Oc- 
tober, 1886,  the  suit  was  ordered  to  stand 
revived  against  their  respective  adminis- 
trators as  defendants.  On  tbe  30th  Octo- 
ber, 1886.  on  motion  of  plaintiff  and  the 
administrator  of  McClaskey,  the  court 
sustained  tbe  motion,  end  ordered  the 
cause  to  be  reinstated  upon  the  docket. 
Tbe  cause  had  been  omitted  from  the 
docket  from  May  term,  1879,  to  October 
term,  1886,  and  the  order  of  dismissal  en- 
tered at  May  term.  1879,  bad  never  been 
formally  or  directly  set  aside.  The  facts 
that  led  to  this  suit  were  as  folows:  De- 
fendant Campbell  had  obtained  a  ]udg> 
ment  against  defendant  Brandon.  Bran- 
don obtained  an  injunction  to  the  Judtr- 
ment,  gave  an  injunction  bond,  with  de- 
fendants McClaskey  and  C.  P.  Thompson 
as  bis  sureties.  The  Injunction  had  been 
dissolved,  and  suit  brought  on  tbe  injunc- 
tion bond.  Defendant  Campbell  had  as- 
BlKued  tbe  judgment  and  the  benefit  of  the 
Injunction  bond  to  plaintiff  Glascock.  C. 
P.  Thompsou  had  conveyed  bis  house  and 
lot  in  the  town  of  Pblllppi  to  defendant 
Bradford,  trustee  in  trust  for  his  wife,  de- 
fendant Harriet  S.,  and  his  infant  son,  de- 
fendant Eddie  Thompson.  All  tbeseplain- 
tilf,  Qlascock,  bad  made  parties  defendant 
to  this  suit, — Campbell  as  bis  assignee: 
Brandon,  McClaskey,  and  Thompson  ai 
debtors  in  tbe  injunction  bond ;  Thomp- 
son as  tbe  party  who  bad  made  to  Brad- 
ford, trustee,  the  alleged  fraudulent  con- 
veyance tor  the  benefit  of  bis  wife  an>i 
child.  Defendant  McClaskey  bad  no  in- 
terest except  as  a  Joint  debtor,  and  to  see 
that  some  or  all  the  liability  should  bd 
made  off  his  co-surety,  C.  P.  Thompson. 

Had  tbe  plaintiff  at  May  term  the  right 
to  dismiss  his  suit  at  his  own  costs?  The 
suit  was  not  on  behalf  of  plaintiff  ami 
others.  It  stood  upon  no  order  for  ac- 
count. No  decree  iiad  been  entered  on 
which  outside  parties  could  be  Interested. 
Tbe  taking  of  proof  bad  not  been  com- 
menced that  might  have  been  need  in  an- 
other suit.  Plaintirf's  motion  to  dismiss 
was  for  an  unconditional  dismissal.  Ic 
was  not  asked  to  be  witliout  costs  or 
without  prejudice,  or  with  leave  to  prose- 
cute any  new  suit,  in  equity  or  at  law. 
Defendant  McClaskey  bad  established  no 
claim  against  plaintiff,  or  against  any  co- 
defendant.  Plaintiff's  dismissal  of  his  suit 
was  therefore  made  as  matter  of  right.  In 
the  usual  course,  and,  so  far  from  defend- 
ant McClaskey  having  any  rigl)t  to  gain- 
say it,  the  plaintiff  himself  ought  not  to 
have  been  allowed  to  rein.<>tate  the  cause, 
except  during  the  term,  and  not  then,  ex- 
cept for  cause  shown.  Plaintiff  made  no 
motion  to  set  the  dismissal  aside,  and  no 
such  order  was  formally  entered.  The 
term  ended,  and  the  order  of  dismissal  be- 
came a  final  order,  and  the  cause  a  thing 
finally  adjudged,  unless  the  motion  of  de- 
fendant McClaskey  had  tbe  effect  to  sus- 
pend or  set  it  aside.  I  do  not  think  a 
plain  order  of  dismissal  on  motion  of  plain- 


tiff, In  BuCh  a  case,  con  be  set  aside  by  any 
such  indirection,  or  be  held  to  have  been 
set  aside.  The  effect  of  It  was  to  ask  the 
court  to  set  it  aside.  The  matter  was  in 
tbe  power  and  under  tbe  advisement  of 
the  court  during  the  term,  and,  when  tbe 
court  adjonmed  without  setting  aside  tbe 
order,  the  effect  was  equivalent  to  over- 
ruling the  motion  of  defendant  McClaskey. 
Could  the  court,  afterthe  lapse  of  seven 
years,  and  on  mere  motion,  set  aside  tbe 
order  of  dismissal?  Chapter  127,  p.  79.5, 
Code,  especially  sections  8  and  11,  gives 
the  rule  of  practice,  and  defines  the  pow- 
ers of  the  court  in  such  cases  after  the  term 
has  ended.  Section  8  provides  that  "any 
court  in  which  is  pending  any  case,  where- 
in for  more  than  four  years  there  has  been 
no  drder  or  proceeding  but  to  continue  it, 
may,  in  its  discretion,  order  such  case  to 
be  struck  from  tbe  docket,  and  it  shall 
thereby  be  discontinued.  A  court  making 
such  order  may  direct  it  to  be  published 
in  such  newspaper  as  it  may  name. "  Sec- 
tion 11:  "Any  circuit  court  may,  on  mo- 
tion, reinstate  on  the  trial  docket  of  the 
court  any  case  dismissed,  and  set  aside 
any  nonsuit  that  may  be  entered  by  rea- 
son ol  the  non-appearance  of  the  plaintiff 
within  three  terms  after  tbe  order  o(  dis- 
missal may  bave  been  made  or  order  of 
nonsuit  entered. "  These  two  sections  are 
a  re-enactment,  with  modifications  of  sec- 
tion 8,  c.  173.  p.  718,  Code  Va.  (Ed.  1860.) 
Section  11  Is  not  intended  to  relate  to  all 
orders  and  decrees  of  dismissal,  for  that 
would  comprehend  all  orders  and  decrees 
in  favor  of  defendants,— those  final,  as 
well  as  those  in  terms  without  prejudice. 
It  has  plenty  of  subject-matter,  without 
giving  it  any  such  unreasonable  scope.  It 
covers  cases  of  discontinuance  proper, 
which  are  often  entered  as  orders  of  dis- 
raisaal  in  form.  Nonsuits  are  sometimes 
entered  as  dismissals.  See  sections  6,  7, 
c.  125,  p.  781,  Code.  Section  7  provides 
that  tbe  clerk  shall  at  rules,  in  certain 
cases, asfor  failing  for  three  months  to  file 
bill,  enter  the  f>ult  dismissed.  So  defend- 
ant McClaskey  at  no  time  showed  any 
tight  on  his  part  to  bave  plaintiff's  order 
of  dismissal  set  aside,  and  if  plaintiff  bad 
any  such  right  after  the  end  of  the  term, 
and  he  shows  none,  he  came  too  late,  in 
any  view,  with  his  motion.  Some  20 
terms  had  elapsed  instead  of  3. 

On  the  merits,  apart  from  this  ques- 
tion of  practice,  the  material  facts  are  as 
follows:  Defendant  C.  P.  Thompson 
sold  a  tract  of  land  of  226  acres  to  Abra- 
ham Talbott  for  the  sum  of  f  12,430,  the 
last  payment,  (6,430,  to  be  paid  2d  March, 
1871.  His  wife,  the  defendant  Harriet  S. 
Thomosou,  refused  to  join  in  tbe  deed  re- 
iinquishing  her  right  of  dower,  until  and 
unless  her  husband  would  agree  to  buy  lor 
her  a  bouse  and  lot  in  the  town  of  Phll- 
ippl.  To  this  the  husband  agreed  at  tlie 
time  of  the  execution  of  the  deed.  Accord- 
ingly husband  and  wife,  by  deed  dated  1st 
March.  1868, conveyed  the  land  to  Talbott. 
This  verbal  contract  between  husband 
and  wife,  made  or  repeated  at  tbe  time  she 
sigued  and  acknowledged  tbe  deed,  is 
proved  by  tbe  husband  and  wife,  by  tbe 
justice  who  took  the  acknowledgment, 
and  by  one  other  witness.    iSo  that  there 
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:an  be  no  reasonable  question  ot  the  fact 
that  the  wife  relinquished  her  contingent 
right  of  dower  In  the  Talbott  land  upon 
the  express  at^reement,  then  and  there 
made  by  her  husband,  that  he  would  buy 
for  her  a  house  and  lot  in  the  town  of 
Philippi.  A  shoi-t  time  afterwards  C.  P. 
Thompson  bought  of  Mrs.  Elizabeth 
Jones  the  house  and  lot  In  controversy, 
and  directed  the  deed  to  be  made  to  his 
wife,  but  from  some  cauae,  nut  explained, 
Mrs.  Jones,  by  deed  dated  September  9, 
1868,  conveyed  the  house  and  lot  to  C.  P. 
Thompson,  the  husband.  There  is  noth- 
ing In  the  record  anywhere  to  show  what 
was  paid  for  the  house  and  lot,  or  what 
It  was  or  is  worth,  except  that  plaintilT 
in  his  bill  says  "It  was  probably  wgrth 
f  2,500. "  This  Is  not  denied,  but  the  owner 
in  fee,  Eddie  Thompson,  is  an  Infant. 
Plaintiff's  claim  is  based  on  an  injunc- 
tion bond  dated  Jane  4. 1869,  executed  by 
Brandon,  principal,  and  McCIaskuy  and 
Thompson,  sureties,  to  the  state,  use  of 
Campbell,  in  the  penalty  of  f  2,000.  The  In- 
junction was  dissolved,  and,  on  suit 
brought.  Judgment  was  rendered  long 
after,  to-wlt,  on  May  9, 1879,  in  favor  pf 
the  state,  at  the  relation  and  for  the  bene- 
fit of  Campbell,  for  the  use  of  plaintiff, 
Olascock,  bis  assignee,  against  Brandon, 
McClaskey,  and  Thompson,  for  fl,699.S4, 
as  appeared  by  exhibit  filed  with  deposi- 
tions. 

By  deed  of  September  1ft,  1870,  defendant 
Thompson  conveyed  the  Jarvls  house  and 
lot  to  Thomas  A.  Bradford,  trustee,  his 
heirs  and  assigns,  to  hold  for  the  use  of  his 
wife  and  children.  I  here  give  the  deed  in 
full,  for  it  Is  the  one  important  paper  on 
this  branch  of  the  case,  and  can  best  speak 
in  full  for  itself:  "This  deed,  made  this  19th 
day  of  September,  1870,  between  C.  Perry 
Thompson,  of  the  first  part,  and  Thomas 
A.  Bradford,  trustee,  of  the  second  part, 
witnesseth:  That  for  and  in  considera- 
tion of  the  sum  of  one  dollar  to  the  said 
C.  Perry  Thompson  in  hand  paid  by  the 
said  Thomas  A.  Bradford,  trustee,  the 
receipt  whereof  Is  hereby  acknowledged, 
the  said  C.  P.  Thompson  doth  grant  unto 
Bradford,  trustee,  with  general  warranty, 
the  house  and  lot  In  which  said  Thompson 
now  resides,  sitnntod  on  Main  street,  in 
the  town  of  Philippi.  and  lying  between 
the  property  pf  William  McClaskey  and 
Mrs.  Angelina"  Byrn,  being  the  same  lot 
conveyed  to  said  Thompson  by  Mi-s.  Elie- 
nbeth  Jarvls  by  deed  dated  on  the  9th  day 
of  September,  1868,  to  which  reference  Is 
hereby  made  for  a  further  description  of 
said  lot,  containing  one-fourth  of  an  acre, 
more  or  less ;  also  the  following  personal 
property,  vis.:  8  sets  of  choirs,  one  cook- 
ing-stove, six  beds,  bedsteads,  and  bed- 
ding, one  parlor  carpet,  one  buggy  and 
harncRS,  and  one  horse  and  wood  rake, 
one  bureau  and  Ave  stand  tables,  and  one 
dining  table;  to  have  and  to  hold  the  be- 
fore-mentioned property,  both  real  and 
gersonal,  unto  him,  the  said  Thomas  A. 
radford,  trustee,  his  heirs  and  assigns, 
forever,  upon  trust,  however,  to  secure 
to  Hnrrlet  S.  Thompson,  wife  of  said 
C.  P.  Thompson,  and  the  children  of 
the  said  C.  P.  Thompson,  and  Harriet  S., 
his  wife,  a  comfortable  support  and  main- 


tenance ;  and  It  Is  further  understood  and 
agreed,  by  and  between  the  parties  to  this 
deed,  that  the  said  trustee  shall  permit 
the  said  C.  P.  Thompson  and  Harriet  S., 
bis  wife,  to  live  in  and  apon  said  house 
and  lot,  and  to  nse  and  «o]oy  the  per- 
sonal property  hereby  conveyed,  daring 
the  lives  of  the  said  C.  P.  Thompson  and 
Harriet  S.,  his  wife,  and  the  survivor  of 
them,  and  after  the  death  of  the  sur- 
vivor, theu  the  said  property,  both  real 
and  personal,  be  equally  divided  between 
the  children  aforesaid ;  but  the  said  C.  P. 
Thompson  hereby  expressly  reserves  the 
right  to  dispose  of  the  said  property  by  bis 
last  will  and  testament  among  the  chll 
dren  aforesaid,  if  he  shall  desire  to  do  so, 
in  such  manner  and  in  such  portions  as  be 
may  choose,  and.  In  default  of  such  ap- 
pointment by  will,  then  said  property 
shall  be  divided  among  the  said  children 
as  aforesaid.  Witness  the  following  sig- 
natures and  seals.  C.P.Thompson.  fSeal.] 
T.  A.  BRADFonn.  [Seal.]  " 

The  Issues  were  made  np,  the  Infant  an- 
swering by  guardian  »d  litem,  Thompson 
and  wife  denying  all  fraud,  and  ailing 
that  the  settlement  was  made  for  her 
benefit,  in  performance  of  an  express  prom- 
ise of  the  husband  which  indaced  the  wife 
to  relinquish  her  right  of  dower  in  the  226 
acres  conveyed  to  Talbott. 

Blanton  v.  Taylor,  Gilmer,  200,  was 
decided  in  November,  1820.  It  decides 
that  "provision  In  Hen  of  dower  will  not 
be  disturbed  as  frandnlent,  as  far  as  it  is 
only  equivalent  to  dower."  It  was  pre- 
ceded by  Quarles  v.  Lacy,  4  Manf.  251,  and 
by  Oosden  v.  Tucker's  Heirs,  6  Munf .  I ; 
the  latter  holding  that  a  parol  agreement 
between  husband  and  wife  that,  in  con- 
sideration of  her  Joining  hira  in  a  convey- 
ance of  a  parcel  of  her  lands,  he  would 
purchase  certain  other  lands,  etc.,  for  her. 
is  good  and  enforceable  In  eqnity  against 
bis  heirs.  Blanton  v.  Taylor  was  followed 
by  Harvey  v.  Alexander,  1  Rand.  (Va.) 
219,  (1822,)  which  decides  that,  "where  a 
deed  is  made  in  consideration  of  natural 
love  and  affection,  and  the  further  consid- 
eration of  one  dollar,  parol  proof  may  be 
admitted  of  other  valuable  considera- 
tions." "A  wife  parting  with  her  dower 
right  in  real  property  forms  a  sufficient 
consideration  for  a  subsequent  deed  con- 
veying other  property  for  her  benefit." 
In  Taylor  v.  Moore,  2  Rand.  ( Va.  i  568, 
(1824,)  the  question  was  fully  considered 
and  dlscnssed.  The  court  holds  that  "if 
a  married  woman  relinquishes  her  dower 
In  lands  under  a  promise  tbatother  prop- 
erty shall  be  settleo  on  her  as  a  compensa- 
tion, such  settlement  will  be  good,  al- 
though made  after  the  relinquishment," — 
here  five  years  after  the  verbal  agreement; 
"but,  if  the  value  of  the  property  settled 
exceeds  the  value  of  the  dower  relin- 
quished, the  deed  should  be  set  aside  as  to 
the  excess  and  supported  as  to  the  resi- 
due. "  In  the  case  of  William  &  Mary  Col- 
lege V.  Powell,  12  Grat,  872-385,  (1866.)  the 
cases  are  discussed,  and  the  doctrine  re- 
affirmed. Therefore  we  may  conclude 
that  the  rule  of  law  with  us  Is  that  a  post- 
nuptial settlement  by  the  husband  in 
favor  of  the  wife,  or  wife  and  children 
made  in  pursuance  of  a  fail} and  deflnite 
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contract,  by  liarol  or  otherwise,  and  for 
u  viiluable  oonBideratiun,  such  as  there- 
liiu|iiishiueut  of  dower  actually  made  by 
tilts  wife,  will  be  beld  good  aeainst  his  gen- 
eral creditons.  "And  although  It  may 
bii  ve  been  made  under  sueb  circumstances 
'that  it  must  be  pronounced  Irauduient 
and  void  as  to  the  creditors  of  the  hus- 
band, yet,  If  the  wife  has  relinquialied  her 
interest  in  property  on  the  faith  of  such 
settlement,  it  will  be  held  good  to  the  ex- 
tent of  a  just  compensation  for  the  inter- 
est which  she  may  have  parted  with  ;  and 
this,  though  the- settlement  may  have 
been  made  snlmequeut  to  the  relinquish- 
luent."  Lbb,  J.,  in  William  &  Mary  Col- 
lege V.  Powell,  12  Grat.  385. 

But  even  it  the  deed  sought  to  be  set 
aside  should  be  regarded  as  one  made  not 
on  cnnsideratlon  deemed  valuable  in  law, 
the  plaintiff  did  not  bring  his  suit  within 
fivn  years,  no  aetaal  fraud  is  provod,  and 
the  suit  is  barred, for  therecanbe  no  fraud 
in  fact  without  a  criminal  intent.  Concede 
the  deed  to  be  voluntary,  then  oar  statute 
makes  It  conciusivel.y  fraudulent  as  to 
plaintiff,  a  then  existing  creditor,  and  it 
cannot  be  avoided  for  that  cause  only,  un- 
less suit  be  brought  within  five  years  after 
it  is  made.  It  was  the  only  real  estate  he 
then  had,  but  not  the  only  personal  prop- 
erty; therefore  the  eCect  of  the  convey- 
ance was  to  seriously  impair  the  credit- 
or's remedy,  if  not  prevent  the  collection 
of  his  debt.  Therefore  its  necessary  and 
direct  .effect  wan  to  delay,  hinder,  and 
defraud  his  creditor.  The  law  says  that 
he  shall  be  taken  to  intend  what  he  does, 
and  the  natural  or  necessary  consequences 
of  his  act.  Can  we,  by  taking  these  ele- 
ments apart  and  putting  them  together 
again,  say  that  we  bave  pushed  aside  the 
statutory  bar?  What  is  there  butthecon- 
Btructive  fraud  which  the  law  implies,  and 
under  our  statute  conclusively  iroplles? 
What  fraudulent  intent  but  what  the  law 
imputes?  No  such  vicious  intent  appears 
as  to  mak«  a  case  of  actual  fraud,— fraud 
in  fact. 

And  this  brings  ns  to  the  debtor's  res- 
ervation in  the  deed  of  l>eneflt  to  himself. 
If  it  appeared  that  the  deed  to  Bradford, 
trustee,  was  on  a  secret  trust,  or  was  a 
mere  cloak  to  hide  it  from  his  creditors, 
or  a  mere  contrivnncefor  his  own  personal 
benefit,  then  we  would  have  a  case  of  act- 
ual fraud,  which  the  statutory  bar  would 
not  protect;  for  this  would  be  a  falsehood, 
—a  thing  calculated  to  deceive,  a  thing  in- 
tended to  cheat  and  circumvent,  his  cred- 
itors,— and  not  expressly  or  impliedly 
comprehended  in  the  making  of  the  volun- 
tary conveyance.  When  a  man  makes  a 
voluntary  conveyance  he  gets  nothing  in 
return,  and  Its  natural,  ordinary,  almost 
nee essery, effect  is toimpairtosome  extent 
the  debtor's  ability  to  pay,  and  to  inter- 
fere with  and  break  in  upon  the  rights  of 
the  creditor.  The  law  requires  the  debtor 
to  be  just  before  generous;  hence  it  con- 
strues the  act  to  be  fraudulent,  no  matter 
what  bis  personal  intent  in  that  behalf 
may  b«.  The  law  imputes  the  intent  to 
binder,  delay,  and  defraud,  and  our  stat- 
ute makes  it  conclusively  fraudulent  as  to 
then  existing  creditors,  and  therefore  un- 
lawful, but  not  for  tbat  reason  only,  and  on 
T.12s.E.no.22— 70 


that  groaad  alone  fraadalent  In  fact.  To 
make  it  an  actual  fraud,  some  other  ele- 
ment, no  matter  by  what  badge  or  token 
proved  or  made  manifest,  must  be  intro- 
duced; something  not  simply  unlawful, 
but  something  which  makes  the  transac- 
tion, as  a  whole,  offensive  to  tlie  common 
sense  of  right  and  wrong.  If  we  do  not 
keep  in  mind  this  distinction,  then  the  old 
question  of  voluntary  conveyances,  which 
our  statute  intended  to  cut  up  b3'  the 
roots,  will  be  back  upon  us  again  in  full 
force  with  all  its  old  vexations  and  per- 
plexities ;  but  more  than  that,  the  very  wise 
and  wholesome  law  prescribing  the  tlve- 
years  bur  will  beeaten  away  little  by  little, 
until  after  awhile  ail  you  will  have  to  do 
to  put  it  out  of  the  way  will  be  to  dissect 
the  ordinary  voluntary  conveyance,  with 
its  natural  effects  and  imputed  intent,  put 
tbem  together  again  in  some  other  order, 
or  dash  in  a  feather's  weight  of  something 
else,  and  the  bar  Is  gone.  The  statute 
means  what  itsays, and  intended  the  qual- 
ification as  to  subsequent  creditors  and 
the  five-years  bar  as  counterparts  of  the 
conclusive  presumption.  In  some  way, 
by  some  effective  badge  or  token,  fraud  in 
fact,  as  distinguished  from  fraud  merely 
constructive,  something  not  merely  unlaw- 
ful, but  also  in  its  nature  criminal,  must 
be  made  distinctly  to  appear,— sometbing 
which  Justifies  the  natural  inference  of  a 
design  to  deceive,  cheat,  or  circumvent  his 
creditors.  In  this  case  the  conveyance  it- 
self, the  testimony,  and  all  the  surrounding 
circumstances,  which  throw  light  upon 
the  question,  tend  to  show  that  there  was 
no  fraudulent  design  In  fact;  but  the  true 
character  of  the  transaction  appears  upon 
the  face  of  the  deed  itself,  except  that  the 
valuable  consideration  moving  from  tbe 
wife  Is  not  recited;  such  executed  relin- 
quishment on  the  wife's  part  baving,  as 
was  said  above,  furnished  to  this  post- 
nuptial settlement  the  basis  of  a  bona  Qde 
consideration  deemed  valuable  in  law. 
Mrs.  Thompson,  at  the  age  of  23,  relin- 
quished her  right  of  dower  in  the  land,, 
which  then  sold  for  $12,430.  The  husband, 
quite  dissipated,  with  limited  expectation 
of  life,  was  somewhere  from  27  to  31  years 
of  age.  There  is  nothing  in  the  record 
which  gives  us  any  clue  to  the  contract 
price  of  the  house  and  lot  in  controversy. 
"The  problem  of  determining  the  present 
Vdlue  of  the  wife's  contingent  right  of 
dower  Involves  the  chances  of  survivor- 
ship, as  between  husband  and  wife,  based 
upon  their  age,  the  tables  of  mortality, 
and  the  chIcuIus  of  chances,  only  profess- 
ing to  give  average  results  In  a  vast  num- 
ber of  cases;  but  they  are  liable  to  be 
greatly  disturbed  in  any  one  given  case  by 
peculiarities  of  constitution,  locality,  and 
other  circumstances,  to  which,  therefore, 
reference  must  be  had,  wherever  a  practi- 
cal result  is  sought.  The  extent  to  which 
the  average  estimates  ought  to  be  changed 
by  these  peculiar  circumstances  is  not  sus- 
ceptible of  being  defined,  but  must  depend 
on  tbe  exercise  of  a  sound  discriminating 
Judgment."  2  Minor,  Inst.  179,  180,  and 
cases  cited.  Counsel  for  appellant  In  theli 
brief  have  furnished  us  with  their  calcula- 
tion and  estimate  of  the  value  of  Mrs. 
Thompson's  contingent  right  of  dower. 
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glviiig  ber  HKeas  23,  saying  nothing  about 
tbe  age  or  pecallarities  of  the  husband. 
They  make  It  20  per  cent,  greater  than  the 
probable  value  uf  the  house  and  lot  as 
stated  in  the  bill.  This  I  am  sure  is  too 
much,  leaving  out  of  view  the  peculiar  con- 
dition of  C.  P.  Thompson,  the  husband. 
On  this  point  we  are  left  in  the  darlj  ut- 
terly. We  are  furnished  with  no  dntu  by 
which  we  can  hare  It  computed,  even  by 
the  ordinary  table;  and,  if  we  had  the  or- 
dinary data,,  "so  great  Is  the  difficulty  of 
estimating  the  [fair,  practical]  worth  of 
contingent  dower  rights, so  uncertain  and 
Imaginary  are  the  vnlaes  which  are  the 
necessary  elements  of  the  computation, 
that  the  court  will  not  en  ter  into  any  nice  or 
exact  calculations  on  the  subject,  especial- 
ly where  there  is  nothing  to  show  that  the 
wife  exacted  anything  unreasonable  or  un- 
fair." See  Singree  v.  Welch,  82  Ohio  St. 
320.  This  settlement,  so  far  as  we  can  see. 
Is  bona  Ode,  reasonable,  and  fair.  The 
house  and  lot  was  conveyed  to  ber  as  a 
substitute  and  equivalent  for  what  really 
belonged  to  her,  beyond  tbe  reach  of  any 
creditor,  no  matter  how  imperious  or  ex- 
acting his  demands  against  the  husband 
might  be,  Intended  to  secure  it  to  her  in 
its  nen  form  as  a  home  made  safe  from  the 
vices  or  raisfortunee  of  an  Improvident 
husband,  and  is  to  besupported  according 
to  the  true  intent  and  meaning  of  the  In- 
strument by  which  It  is  created.  See  2 
Kent.  Coium.  (13th  Ed.  by  Barnes,)  top  p. 
166.  And  this  brings  us  to  the  instrument 
itself.  I  do  not  think  this  deed  of  settle- 
ment will  bear  a  construction  that  gives 
C.P.Thompson  a  life-estate  In  an  undivid- 
ed half  of  the  property.  See  Johnston  v. 
Zane'sTrustees,  11  Qrat.552.  Buttheques- 
tion  whether  defendant  C.  P.  Thompson 
has  any  such  interest  as  can  be  reached  by 
hiscreditorswedo  not  deem  it  proper  now 
to  consider;  no  sach  question  is  presentied 
by  tbe  pleadings,  and  the  decree  must  be 
instifled  by  the  pleadings  as  well  as  by  the 
proof.  Regarding  this  conveyance  as  a 
boua  Ode  settlement,  not  of  excessive 
value,  as  far  as  we  can  see,  made  in  per- 
formance of  the  husband's  express  prom- 
ise, and  in  consideration  of  tbe  wife's  re- 
linquishment of  her  contingent  right  of 
dower  in  the  land  sold  and  conveyed  to 
Talbott,  we  regard  the  decree  complained 
of,  entered  on  the  2d  day  of  June,  1890, 
dismissing  plaintiff's  bill,  as  right,  and 
the  same  Is  therefore  affirmed. 

LncAB,  P..  and  English  and  Brannon, 
JJ.,  concur. 

(35  W.  Va.  101) 

Barbbtt  t.  McAllister  et  a/. 

(Sutprenie  Cvwrt  o/  Appeals  of  West  Virginia. 
March  14.  1891.) 

Equrrr— PutADiNO — Afpeal— Rbcobd — Handatb 
ASD  Pbockedinos  Below. 

1.  Where  a  plea  or  answer  is  referred  to  in  a 
decree  or  order  in  chancery  as  having  come  under 
the  cognizance  of  the  court,  either  for  the  purpose 
of  filing  or  rejecting  It,  it  thereby  becomes  a  part 
of  the  record,  and  no  further  action,  by  way  of 
exception  or  otherwise,  is  necessary  upon  the 
part  of  the  defendant  to  enable  him  to  prosecute 
an  appeal  upon  the  rejection  of  his  plea  or  an- 
swer. 

%■  A  plea  to  a  bill  in  chancery  most  contain 


averments  controverting  all  matters  of  fact  Intro 
duoed  in  the  bill  whlon.  If  true,  would  destroy 
the  effect  of  the  matter  pleaded:  unless  such  mat- 
ters are  controverted  by  the  plea,  it  should  \>t 
overruled. 

8.  Where  a  defendant  has  by  his  answer 
waived  the  statute  of  frauds  and  substantially 
admitted  the  agreement  as  set  out  in  the  bill,  and, 
on  appeal  from  a  decision  of  the  cirouit  court, 
this  court  decides  that  the  plaintiff  is  entitled  to 
relief  founded  upon  said  agreement,  the  de- 
fendant, when  the  case  is  sent  liacli,  should  not 
t)e  permitted  to  withdraw  his  waiver,  and  file  a 
new  plea  setting  np  the  statute  of  frauds. 
{SyUabus  b\j  the  Court.) 

Appeal  t^nd  supfrsedeaa  from  eircalt 
court,  Pocahontas  county. 

Browa  &  Jackson,  for  appellants. 
Knlffbt  &  Coucb,  for  appellee. 

Ldcab,  p.  This  case  was  before  this 
court  at  a  former  term,  and  was  fully  de- 
cided, as  will  appear  by  reference  to  the 
report  thereof  In  33  W.  Va.  758,  11  S.  E. 
Rep.  2^.  In  order  to  understand  the  is- 
sues that  were  then  tried,  and  tbe  decision 
reached  by  this  court,  it  will  be  necessary 
to  consider  the  bill  and  tbe  answer,  and 
for  that  purpose  I  here  set  them  out  in  ex- 
tenso. 

"  Tbe  plaintiff  complains  and  says  that 
heretofore,  to-wit,on  tbe  8th  day  of  April, 
1887,  the  defendants  Wm.  M.  McAllister. 
Samuel  C.  Tardy,  and  Samuel  (J.  Tardy, 
Jr.,  were  seised  and  possessed  In  fee  of 
a  large  tract  of  land  situate  in  said 
county  of  Pocahpntas,  containing  4,711 
acres,  made  up  of  several  contiguous 
parcels  of  land,  which  was  conveyed  to 
said  defendants  by  A.  L,  Boulware,  re- 
ceiver, and  A.  R.  Blakey,  trustee,  by  deed 
dated  20th  day  of  April,  1886.  (A  certified 
copy  thereof  Is  here  exhibited,  marked  '  A,' 
and  made  part  of  this  bill.)  Tbe  plaintIS 
further  avers  that  heretofore,  to-wit,  on 
the  8th  day  of  April,  1887,  he  entered  Into 
negotiations  with  said  defendants  W.  M. 
McAllister.  S.  C.  Tardy,  and  S.  C.  Tardy. 
Jr.,  through  the  said  McAllister,  who 
acted  for  himself  and  as  agent  for  his  co- 
owners  aforesaid,  and  was  thereunto  duly 
authorized,  for  the  purchase  of  2,500  acres, 
part  of  said  tractot  land;  and  tbesald  de- 
fendants W.  M.  McAUister,  S.  C.  Tardy, 
and  S.  C.  Tardy,  Jr..  on  the  day  last  afore- 
said, made  a  verbal  agreement  to  sell  to 
plaintiff  2,500  acres,  part  of  said  tract  of 
land,  through  the  said  W.  M.  McAllister, 
for  the  sum  of  f  1.25  per  acre,  one-half  to 
be  paid  in  cash,  the  balance  in  12  months, 
with  Interest.  And  the  said  defendants, 
by  the  said  McAllister,  subsequently  fur- 
nished the  plaintiff  with  a  plat  of  the  said 
4,711 -acretract,  showing  the  different  par- 
cels of  which  It  was  composed  and  desig- 
nated, and  described  the  2,500  acres,  part 
thereof,  embraced  In  said  verbal  contract 
of  sale,  as  composed  and  made  up  of  lots 
8,  9, 10,  and  11,  as  laid  down  on  said  plat, 
containing,  respectively,  440  acres,  416 
acres,  530  acres,  and  547  acres,  and  so 
much  of  lots  Kos.  6  and  7  as  laid  down  on 
said  plat  as  would  make  the  aggregate  of 
2,500  acres,  by  running  a  line  from  the  most 
southerly  comer  oflot  No. 6  to  the  eastern 
side  of  lot  No.  7,  taking  that  pert  of  lots  6 
and  7  lying  on  the  west  of  said  line.  (A 
copy  of  the  plat  so  furnished  plaintiff  ia 
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bere  exhibited,  marked  '  B,'  and  made  a 
part  of  tbiBblll.)  And  the  original  of  said 
plat  will  be  produced  and  filed  upon  the 
hearing  of  the  said  cause,  and  when  filed 
the  plaintiff  also  prays  it  may  be  read  as 
uurt  of  this  bill.  The  plaintiff  further  al- 
leges that  he  required  of  the  said  defend- 
ants, through  the  said  McAllister,  that 
the  said  contract  of  sale  should  be  red  need 
to  writing,  and  agreed  to  pay  all  the  pur- 
chase money  in,  if  the  purchase  was  con- 
summated. And  on  the  25th  day  of  May, 
1887,  the  said  defendants  W.  M.  McAllister, 
S.  C.  Tardy,  and  S.  C.  Tardy.  Jr..  by  the 
9ald  McAllister,  who  was  thereunto  duly 
authorized  by  his  co-owners, made  a  prop- 
osition in  writing,  subscribed  by  the  said 
Wm.  M.  McAllister,  to  sell  to  plaintiff  2,500 
acres  of  timbered  land  in  Pocahontas 
county,  W.  Va., — meaning  and  intending 
the  2,500  acres  of  laud  above  described, 
and  about  which  said  verbal  negotiations 
bad  previously  taken  place  between  the 
plaintiff  and  the  said  defendants  through 
tbesaid  McAllister, — torthesumof  onedol- 
lar  and  twenty-five  cents  per  acre  cash,  if 

paid  within days  from  and  after  the 

said  25th  day  of  May,  1887,  to-wit,  on  or 
before  the  9th  day  of  June,  1887.  (Said 
proposition  in  writing  bears  date  on  the 
2.5th  day  of  May,  1887,  and  is  here  exhib- 
ited, marked 'D,' and  made  part  of  this 
bill.)  The  plaintiff  further  avers  that  after 
the  said  defendants  W.  M.  McAllister,  S. 
C.  Tardy,  and  S.  C.  Tardy,  Jr..  made  the 
foregoing  proposition  In  writing  to  this 
plaintiff  for  the  sale  of, the  said  2,600  acres 
of  land  as  aforesaid,  and  before  the  plain- 
tiff accepted  the  same  as  hereinafter 
stated,  to-wit,  on  the  6th  day  of  J  me,  1887, 
the  said  W.  M.  McAllister  went  with  plain- 
tiff on  the  said  land,  and  pointed  out  to 
him  the  2,500 acres  mentioned  in  said  prop- 
ositions, and  which  he  and  his  said  co- 
owners  offered  to  sell  to  pli^intiff  thereby, 
and  also  on  the  same  day  pointed  out  on 
a  plat,  a  copy  whereof  is  exhibited  with 

glaintiff's  bill,  the  said  2,600  acres  em- 
raced  In  said  propositions,  and  therein 
offered  for  sale  as  being  lots  Nos.  8,  9, 10, 
and  11,  containing,  respectively,  440,  415, 
630,  and  547  acres  laid  down  on  said  plat, 
and  so  much  of  lots  Nos.  6  and  7  as  laid 
down  on  said  plat  adjoining  said  lots  8 
and  9  as  would  be  required  to  make  up 
the  said  2,500  acres,  by  running  a  line  from 
the  most  southerly  corner  of  lot  No.  6  to 
the  eastern  side  of  lot  No.  7.  And  the 
plaintiff  further  avers  that  after  the  25tb 
day  of  May,  1887,  and  before  the  9th  day 
of  Jane,  he  {u:cepted  the  said  proposition 
for  the  sale  of  the  said  2,500  acres  of  land, 
and  notified  the  said  defendants  W.  M.  Mc- 
Allister, S.  C.  Tardy,  and  S.  C.  Tardy,  Jr., 
of  his  said  acceptance;  and  the  said  prop- 
osition thereupon  became  a  complete  con- 
tract of  sale,  by  which  the  said  defendants 
agreed  to  sell  the  said  plaintiff  the  said 

2,500  acres  of  land  for of  one  dollar  and 

twenty-five  cents  per  acre,  to  be  paid  in 
cash  on  or  before  the  said  9th  day  of  June, 
1887.  The  plaintiff  further  alleges  that 
afterwards,  to-wit,  on  the  7th  day  of  June, 
1887,  he  was  ready  to  pay  and  offered  to 
pay  to  said  defendants  W.  M.  McAllister, 
S.  C.  Tardy,  and  S.  C.  Tardy,  Jr.,  the  pur- 
chase money  for  the  said  2,600  acres  of 


land  porsuant  to  tbe  terms  of  said  con- 
tract of  sale,  and  demtinded  of  said  defend- 
ants a  deed  therefor;  but  tbe  said  defend- 
ants wholly  failed  and  refnsed  to  execute  a 
deed  to  plaintiff  for  the  said  land,  and  on 
the  10th  day  of  June,  1887.  the  said  defend- 
ants entered  Into  a  contract  in  writing  by 
which  they  agreed  to  sell  to  tbe  said  de- 
fendant D.  W.  Hile,  acting  for  himself  and 
Anthony  Hile  and  Eli  Bloom,  the  said  lots 
Nos.  8,  9, 10,  and  11, embraced  In  the  afore- 
said contract  of  sale  to  plaintiff,  and  also 
lot  No.  7  and  part  of  lot  No.  6,  if  the  said 
Hile  and  Bloom  should  so  elect,  parts  of 
which  two  lots  were  also  embraced,  as 
hereinafter  described,  in  the  said  sale  to 
plaintiff.  The  plaintiff  further  avers  that 
by  the  said  contract  between  the  said  Mc- 
Allister, S.  C.  Tardy,  and  S.  C.  Tardy.  Jr., 
of  the  one  part,  and  the  said  D.  W.  Hile, 
acting  for  himself  and  for  the  said  An- 
thony Hile  and  Eli  Bloom,  of  tbe  other 
part,  the  said  vendors  were  to  receive  two 
dollars  and  tweut}-five  cents  per  acre  for 
tbe  said  land;  one  thousand  dollars  of 
which  was  paid  on  the  date  of  said  con- 
tract, and  the  residue  was  to  be  paid  up- 
on the  execution  and  delivery  of  a  deed  by 
tbe  vendors  to  the  said  vendees. 

"The  plaintiff  further  avers  that  tbe 
said  defendants  D.  W.  Uile,  Authony  Hile, 
and  £11  Bloom  entered  into  negotiations 
with  the  said  W.  M.  McAllister,  S.  C.  Tar- 
dy, and  S.  C.  Tardy,  Jr.,  for  the  purchase  of 
the  said  land,  on  or  about  the  8th  day  of 
June.  1887,  and  the  said  McAllister  and  Tar- 
dys  reall.v  agreed  to  sell  tbe  said  Innd  to  said 
Hilesand  bloom  on  or  about  the  said  8th 
day  of  June,  1887;  and  because  they  were 
getting  one  dollar  per  acre  more  by  their 
contract  with  tbe  said  HUes  and  Bloom 
than  by  their  previous  contract  with 
the  plaintiff  was  the  reason  why  the  said 
defendants  McAllister  and  Tardys  refused 
to  deliver  deed  to  said  land  to  said  plain- 
tiff, and  specifically  perform  their  said 
contract  of  sale  to  him.  (A  certified  copy 
of  the  said  contract  between  the  said 
Tardys  and  McAllister  of  the  one  part, 
and  the  said  Hiies  and  Bloom  of  tbe  other 
part.  Is  here  exhibited,  marked  '  B,'  and 
made  a  part  of  this  bill.)  The  plaintiff 
now  further  alleges  that  at  the  time  that 
tbe  said  Hlles  and  Bloom  entered  into  ne- 
gotiations with  the  said  McAllister  and 
Tardys  for  the  purchase  of  tbe  said  2,500 
acres  of  land,  and  at  the  time  before  the 
said  contract  between  the  said  defendants 
marked  'Exhibit  K'  was  made  and  exe- 
cuted, the  said  Ulles  and  Bloom,  and  es- 
pecially the  said  O.  W.  Hile,  bad  full  no-' 
tlceand  knowledge  of  the  previous  contract 
between  the  said  McAllister  and  Tardys 
and  the  plaintiff  for  the  purchase  of  the 
said  land  by  the  plaintiff,  and  that  the 
plaintiff  bad  accepted  the  terms  of  said 
contract,  and  was  ready  to  comply  there- 
with, and  was  endeavoring  to  obtain  a 
compliance  of  the  said  contract  from  tbe 
said  McAllister  and  Tardys.  And  the 
said  defendants  D.  W.  Hile,  Anthony  Hile, 
and  Eli  Bloom,  with  such  full  knowledge 
and  notice  of  the  previous  purchase  of 
said  land  by  plaintiff,  fraudulently  and 
corruptly  conspired  and  combined  wltb 
their  co-d^endants  W.  M.  McAlUster,  S.  C. 
Tardy,  and  S.  C.  Tardy,  Jr.,  to  cheat  and 
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defrand  the  plalntiK  ont  of  ttae  aald  land, 
by  entering  into  the  aforesaid  contract  for 
the  parchase  thereof  themHelves.  The 
plaintiff  iB  without  remedy  in  the  prem- 
iees,  except  in  a  conrt  of  equity,  and  he  is 
ittill  ready  and  willing  to  comply  on  his 
part  with  the  terms  of  his  aforesaid  con- 
tract with  the  said  McAllister  aud  Tar- 
dya  for  the  purchase  of  the  said  land,  and 
to  pay  the  purchase  money  therefor  stip- 
ulated In  said  contract,  upon  the  execu- 
tion and  delivery  to  him  of  an  apt  and 
proper  deed,  conveying  good  title  to  said 
land ;  and  he  desires  and  demands  the  exe- 
cution of  said  deed,  and  to  this  end  he 
prays  that  the  parties  named  as  defend- 
ants in  the  caption  of  this  bill  may  be 
made  defendants  thereto,  and  required  to 
answer  the  same;  that  the  said  defend- 
ants W.  M.  McAllister,  8.  C.  Tardy,  and  S. 
C,  Tardy  Jr.,  may  be  decreed  and  com- 
pelled to  make,  execute,  and  deliver  to 
plaintiff  an  -apt  and  proper  deed,  with 
covenant  of  general  warranty,  conveying 
to  him  the  said  2,500  acres  of  land  em- 
braced In  the  aforesaid  contract  of  sale  to 
plaintiff,  upon  the  plaintiff  paying  the  pur- 
chase money  therefor  stipulated  in  said 
contract,  upon  snch  terms  and  conditions 
and  In  such  manner  and  time  as  the  court 
shall  see  tit  to  prescribe,  and  that  the 
said  defendants  D.  W.  Bile,  Anthony  Bile, 
and  Ell  Bloom  may  be  required  and  coni- 
pelle<l  to  ]oln  In  said  deed  to  convey  any 
interest,  legal  or  equitable,  they  may  have 
In  said  land;  or  If,  for  any  reason,  such 
specific  performance  of  the  plain  tiff's  con- 
tract for  the  purchase  of  said  land  Is  not 
practicable,  that  the  court  will  adjudicate 
and  decree  that  the  sale  made  by  the  said 
McAllister  and  Tardys  to  the  said  Biles 
anil  Bloom  was  a  sale  made  for  the  plain- 
tiff's use  and  benefit,  and  he  be  allowed  to 
collect  and  receive  the  sum  of  f 2,500  of  the 
purchase  money  that  the  said  Biles  and 
Bloom  are  to  pay  for  said'  land  by  the 
terms  of  their  contract,  being  the  excess 
of  purchase  money  over  and  above  what 

the  plaintiff to  pay  therefor  by  the 

terms  of  his  contract,  and  that  be  may 
have  such  personal  decree  against  the 
said  defendants,  or  any  or  either  of  them, 
and  against  the  said  land,  to  secure  and 
enforce  the  payment  of  the  said  f2,.500, 
with  Interest  from  the  said  10th  day  of 
June,  1NS7,  as  is  rlghT  and  just,  and  a 
court  of  equity  can  give;  and  for  all  such 
other,  further,  and  general  relief  and  de- 
cree as  is  meet  and  proper,  and  the  cir- 
cumstance of  the  plaintiff's  case  may  re- 
quire. " 

The  answer  is  as  follows: 

"The  separate  answer  of  Wm.  M.  McAl- 
lister to  the  bill  of  complaint  of  Frank 
Barrett,  exhibited  against  him  and  others 
In  the  circuit  court  of  Pocahontas  county: 
This  respondent,  saving  and  reserving  to 
himself  the  benefit  of  all  proper  exceptions 
to  said  bill,  for  answer  thereto  says  that 
It  Is  true  that  he  and  his  co-defendants 
Samuel  C.  Tardy  and  Samuel  C.  Tardy,  Jr., 
on  the  Rth  day  of  April,  1887,  were  seised 
and  possessed  In  fee  of  a  tract  of  land  con- 
taining 4,711  acres,  lying  In  the  county  of 
Pocahontas,  and  that  the  same  was  con- 
veyed to  them  by  the  deed  from  A.  L.  Boul- 
ware.  receiver. etc.,  a  copy  of  which  la  filed 


with  aald  bill,  marked  'Exhibit  A.'  Re. 
spondent  denies  the  allegation  of  aald  bill 
that  on  the  said  8th  day  of  April,  1887,  he, 
on  his  own  account,  or  for  himself  and  his 
said  co-owners,  entered  into  negotiations 
with  the  plaintiff  for  the  sale  to  bim  of 
2,500  acres  of  said  land,  or  that  on  that 
day,  on  his  own  account,  or  for  himself 
and  for  bis  co-owners,  he  entered  Into  any 
agreement  with  the  aald  plaintiff  for  the 
sale  of  any  part  of  said  tract  of  4,711  acres 
of  land  at  any  price  per  acre  or  in  gross. 
Respondent  further  denies  that  be  at  any 
time  after  the  said  8th  day  of  April,  1887. 
furnished  the  said  plaintiff  with  a  plat  ol 
said  land  showing  the  said  2,500  acres,  or 
desigrnated  the  part  ol  aald  land  which 
woDld  go  to  make  up  aald  2,600  acres,  or 
thatany  line  of  aald  land  was  agread  upon 
between  them  to  designate  any  certain 
part  thereof  which  respondent  was  willing 
to  sell.  Respondent,  further  answering, 
denies  that  he  and  his  said  co-owners  were 
ever  required  by  the  said  plaintiff  to  put 
said  alleged  verbal  contract  into  writ- 
ing. On  the  contrary  thereof,  reHpondent 
says  that  all  that  was  ever  said  by  the 
said  plaintiff  on  the  subject  was  a  request 
by  him  contained  In  a  letter  of  date  May 
11, 1887,  in  this  language:  'I  do  not  want 
an  option,  but  simply  write  me  that  you 
will  sell  to  me  at  fi.25  per  acre.  If  I  come 
before  sold,  and  that  you  will  hold  It  open 
15  daya  for  me.'  (Said  letter  is  herewith 
filed  as  a  part  of  this  exhibit,  marked  'A.') 
Respondent  admits  that  he  wrote  and 
signed  the  letter  exhibited  with  the  plain- 
tiff's bill  marked  'Exhibit  D,'  in  which  he 
proposed  for  himself  and  his  co-owners  to 
sell  2,500  acres  df  timbered  land  off  of  said 
tract  of  4,711  acres,  at  $1.25  per  acre,  if  paid 
within  15  days,  bat  no  body  of  said  land 
had  then  been  or  was  thereafter  designat- 
ed as  said  2,500  acres.  When  respondent 
went  on  said  land  with  plaintiff  and  oth- 
ers on  the  6th  day  ol  June,  1887,  he  aald  to 
the  plaintiff  that  any  sale  he  would  make 
would  have  to  embrace  intsS.O.  lO.ajid  11, 
but  no  part  of  lots  6  and  7  was  specially 
designated,  and  no  line  through  them 
agreed  upon.  Respondent;  further  answer- 
ing, denies  that  the  said  plaintiff  on  the 
7th  day  of  June,  1887,  accepted  the  said 
proposition  contained  in  Exhibit  D,  and 
was  then  or  on  thpSth  or  9th  day  of  June, 
1887,  ready  to  pay  and  offered  to  pay  to 
respondent  and  his  said  co-owners,  or  ei- 
ther of  them,  the  purchase  money  for  the 
said  2,500  acres  of  land,  pursuant  to  the 
terms  of  said  alleged  contract  of  sale.  On 
the  contrary  thereof,  said  plaintiff  made 
no  tender  of  any  money  on  account  of  said 
alleged  contract,  but  respondent  said  to 
him,  if  he  would  tender  the  money  In  cash 
mentioned  in  said  conditional  offer  con- 
tained in  Exhibit  D,  that  he  and  hia  co- 
owners  would  make  to  said  plaintiff  a 
good  and  sufficient  deed  before  taking  pos- 
session of  the  money,  and  that  the  plain- 
tiff In  the  mean  time  might  deposit  the 
moneyln  anyhand  he  sawflt.  From  what 
the  respondent  had  learned  from  the  plain- 
tiff and  other  sources,  be  was  satisfied 
that  the  said  plaintiff  was  a  mere  adven- 
turer, without  the  pecuniary  ability  to  boy 
said  land  and  pay  for  it;  but,  after  the 
aald  alleged  acceptance  of  snch  conditional 
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offer  by  the  said  plaintiff,  to-wit,  on  the 
10th  (lay  of  June.  1S(7,  respondent  told  bim 
if  he  n'onld  tender  him  tbe  money  be 
wi>uld,  together  with  hl8  co-owners,  con- 
vey said  land  ns  aforesaid.  It  is  true  that 
on  the  10th  day  of  June.  1887,  respondent 
sold  to  the  defendant  D.  W.  Hlle,  acting 
for  lUmself  and  Anthony  Hlle  and  Eli 
Bloom.  2,514  acres  of  said  4,711 -acre  tract, 
at  f  2.25  per  acre,  as  shown  by  Exhibit  E.  of 
the  said  bill;  but  respondent  denies  that 
any  negotiations  tor  said  sale  were  com- 
menced with  said  Hile  on  theStbduyof 
June!  1887,  as  alleged  in  said  bill,  or  that 
any  negotiations  for  tbe  said  sale,  or  any 
such  sale,  was  made  until  the  said  10th 
day  of  June,  18S7:  and  he  also  denies  that 
any  contract  made  by  him  With  said  Hile 
was  the  reason  why  he  and  his  co-owners 
did  not  sell  to  tbe  plaintiff.  Respondent 
alleges  that  the  said  plaintiff  was  a  mere 
adventurer,  and  unable  at  any  time  dur- 
ing the  pending  negotiations  to  complete 
said  purchase  by  the  payment  of  the  mon- 
ey therein  conditionally  provided  for.  Re- 
spondent denies  that  be  has  been  guilty  of 
any  fraud  or  unfair  dealings  in  the  mattf^r, 
but  is  satisfied  that  the  said  plaintiff, 
throughout  tbe  transaction,  did  not  act  In 
good  faith,  but  was  guilty  of  deceit,  and 
by  trickery  attempted  to  get  title  to  said 
land.  And,  having  fully  answered,  re- 
spondent prays  that  said  hill  may  be  dis- 
missed, and  that  tbe  costs  be  awarded 
him.    Wm.  M.  McAllister." 

A  large  mass  of  testimony  was  taken, 
and  tbe  case  was  decided  on  tbe  19th  day 
of  June,  1889.  The  court  below  was  of 
opinion  that  tbe  plaintiff  was  entitled 
to  relief,  and  that  the  defendants  D.  W. 
Hile,  Anthony  Hile,  and  Eli  Bloom  were 
purchasers  with  notice  of  the  prior  equity 
of  the  plaintiff;  that  they  held  the  land 
subject  to  the  claim  of  the  plaintiff;  and 
that  the  sale  by  McAllister  to  them  at  the 
advanced  price  was  a  sale  for  the  benefit 
of  the  plaintiff:  and  it  was  therefore  de- 
creed he  should  recover  of  the  defendants 
the  sum  of  $2,500,  with  interest,  that  being 
the  excess  of  the  sale  made  to  D.  W.  Hlle, 
Anthony  Hile,and  Ell  Bloom  overthesale 
made  by  the  plaintiff.  The  defendants 
were  given  60  days  to  pay  the  sum  decreed 
against  them,  and,  in  case  of  default  at 
the  end  of  that  time,  the  land  was  decreed 
to  be  sold  by  a  commissioner  of  the  court. 
This  court  reversed  this  final  decree  of  the 
circuit  court,  upon  the  ground  that  the 
said  Hlles  and  Bloom  were  proceeded 
against  as  non-residents,  and  no  personal 
decree  could  be  taken  against  them,  and 
that  such  decree  should  have  been  against 
McAllister  and  the  two  Tardysonly ;  and, 
further,  that  the  land  Itself  could  not  have 
been  subjected  to  sale,  so  far  as  the  inter- 
est of  Walker,  who  had  pnrchased  one- 
fourth  of  it.  was  concerned,  because  he 
had  not  been  made  a  party.  The  case  was 
sent  back  to  the  circuit  court  of  Pocahon- 
tas county,  with  instructions  to  proceed  as 
indicated  in  the  opinion,  and  further  in 
accordance  with  the  principles  and  prac- 
tice governing  courts  of  equity.  When 
the  case  went  back,  McAllister  and  the 
two  Tnrdys,  (the  suit  having  been  dis- 
missed as  to  the  other  two  non-resident 
defendants)  tendered  a  plea,  as  follows: 


"And  tbe  said  defendants  W.  M.  McAllis- 
ter, Samuel  C.  Tardy,  and  Sa  muel  C.  Tardy, 
Jr.,  for  plea  In  this  behalf,  come  and  say 
that  they  are  in  no  wise  bound  by  the  al- 
leged contract  Sled  with  the  plaintiff's  bill, 
bearing  date  on  the  25th  day  of  May,  1887, 
because  they  say  that  said  alleged  con- 
tract is  in  contravention  of  the  statute  of 
frauds  and  perjuries,  and  that  under  and 
by  virtue  of  tbe  said  alleged  contract  no 
parol  proof  can  lawfully  be  beard  In  sup- 
port of  the  demand  of  the  said  plaintiff; 
and  this  they  are  ready  to  verify. " 

As  appears  by  the  final  decree,  which  is 
now  before  us  for  review,  the  plaintiff  ob- 
jected to  the  filing  of  this  plea,  and  tbe 
chancellor  sustained  the  objection,  and  re- 
jected tbe  plea,  and  tben  proceeded  to 
render  a  personal  decree  against  W.  M. 
McAllister,  Samuel  C.  Tardy,Sr.,and  Sam- 
uel C.  Tardy,  Jr..  In  favor  of  tbe  plaintiff, 
for  the  sum  of  f  2,500,  with  interest  thereon 
from  tbe  let  day  of  July,  1887,  subject  to 
a  credit  of  $132.05,  on  account  of  costs  I'e- 
covered  by  defendants  against  plaintiff  in 
this  court  on  appeal  as  aforesaid.  McAl- 
lister and  the  Tardys  have  appealed  from 
this  final  decree,  and 'we  are  .now  to  deter- 
mine the  rights  of  the  parties  on  this 
appeal. 

It  is  ob'jected  upon  the  part  of  the  ap- 
pellee that  the  plea  tendered,  having  been 
rejected,  is  no  part  of  tbe  record,  and  can-' 
not  be  considered  by  this  court,  because, 
as  it  is  alleged.  It  was  not  made  part  of 
tbe  record  by  any  order  of  the  court,  or 
by  any  execution  of  tbe  defendants,  or  by 
any  Indorsement  of  the  clerk.  This  view,  I 
think,  is  erroneous,  and  I  think  the  error 
originates  in  confounding  tbe  practice  in 
a  court  of  chancery  with  that  at  common 
law.  I  have  always  understood  the  prac- 
tice to  be  as  decided  in  Craig  v.  Sebrell,  9 
Orat.  131,  that,  where  any  pleading  or 
deposition  is  referred  to  in  the  decree.  It 
is  thereby  made  a  part  of  the  record.  If 
this  were  not  so,  there  would  be  no  meth- 
od known  to  the  chancery  practice  where 
by  a  plea  which  has  been  rejected  by  tbe 
court  could  become  the  subject  of  review 
in  the  court  of  appeals,  since  correct  chan- 
cery practice  does  not  permit  a  bill  of  ex- 
ception to  be  taken  except  on  trial  of  an 
issue  ont  of  chancery.  Even  In  that  case  a 
hill  of  exceptions  is  not  permitted  by  tbe 
English  practice.  Daniel  Ch.  Pr.  1119.  In 
the  case  of  Ex  parte  Story,  12  Pet.  339, 
it  was  decided  that  "a  bill  of  exceptions  is 
altogether  unknown  in  chancery  prac- 
tice, "  and  a  mandamus  to  compel  tbe  cir^ 
cult  court  to  sign  such  a  bill  was  refused. 
In  our  own  Code,  It  Is  provided  in  section 
9,  c.  131:  "In  the  trial  of  a  case  at  law,  in 
which  a  writ  of  error  or  supersedeas  lies 
to  the  court  of  appeals,  a  party  may  ex- 
cept to  any  opinion  of  the  court,  and  ten- 
der a  bill  of  exceptions,  which  (if  the  truth 
of  the  case  be  fairly  stated  therein^  tbe 
judge  shall  sign,  and  it  shall  be  a  part  of 
the  record  of  thecase. "  It  will  beobserved 
that  not  a  word  is  here  said  about  a  bill 
of  exceptions  In  a  suit  in  chancery,  and  for 
the  obvious  reason  thatthechancery  prac- 
tlcedocsnotrequireablllofexcentlons.  All 
that  is  necessary  is  for  tbe  answer  or  oth- 
er pleading  to  be  referred  to  in  some  order 
or  decree  of  the  court,  as   having  come 
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under  the  Judicial  coKnlzance  of  the  chan- 
cellor. We  are  told  by  Mr.  Daniel  "  that, 
In  stating  deeds  or  other  written  Instru- 
ments in  a  bill,  It  Is  usual  to  refer'to  the 
Instrument  itself  Insomesnch  words  as  the 
following,  viz.,  'as  by  the  said  indenture, 
when  produced,  will  appear.'  The  effect  of 
such  a  reference  is  to  malce  the  whole  doc- 
ument referred  to  part  of  the  record.** 
The  true  rule  which  excludes  pleadings  or 
depiisltlons  from  the  record  is  laid  down 
by  this  court  in  Hilleary  v.  Thompson, 
11  W.Va.  113:  "Affidavits  and  depositions 
not  referred  to  in  any  decree  or  order  in  a 
chancery  suit  are  no  part  of  the  record.** 
So.  also.  Judge  Haymond  says,  in  Kable 
V.Mitchell,  9W.  Va.  492:  "There  are  a 
number  uf  affidavits  and  depositions  ac- 
companying the  record,  which  are  no  part 
of  the  record,  as  they  are  not  referred  to 
in  any  decree  or  order  entered  In  the 
cause. " 

Without  multiplying  authorities,  I  take 
this  to  be  the  true  rule  in  chancery :  that 
where  a  plea  or  answer  is  referred  to  in 
a  decree  or  order  as  having  come  under 
the  cognizance  of  the  court,  either  for  the 
purpose  of  filing  or  rejecting  It,  it  dues 
thereby  become  part  of  the  record,  and  no 
further  action,  by  way  of  exception  or 
otherwise,  is  necessary  upon  the  part  of 
the  defendant  to  enable  him  to  prosecute 
an  appeal  upon  the  rejectiou  of  his  plea  or 
answer'.  It  Is  true,  as  cited  by  counsel, 
that  there  Is  to  be  found  In  the  case  of 
Ruffner  v  Hewitt,  14  W.  Va.  744,  a  dictum 
to  the  contrary.  But  it  wUi  be  observed 
that  nothing  is  said  of  the  point  In  the 
syllabus,  and  we  must  regard  it  therefore 
as  au  inadvertence,  arising  from  a  failure 
on  the  part  of  the  Judge'  who  delivered 
the  opinion  to  discriminate  between  the 
practice  at  law  and  in  chancery.  For- 
tunately we  have  a  case  In  our  own  court 
exactly  in  point.  In  Stephens  v.  Brown.  24 
W.  Va.  234,  the  question  arose  upon  the 
refusal  of  the  lower  court  to  permit  an  an- 
evver  to  be  filed,  and  it  was  contended  by 
the  appellees  that  the  answer  was  no  part 
of  the  record.  To  this  position  this  court 
replied  as  follows:  "It  Is  here  insisted 
that  tlie  answer  Is  no  part  of  the  record. 
If  It  is  not,  I  know  of  no  way  In  which  It 
can  be  made  a  part  of  the  record,  except 
by  spreading  It  at  length  on  the  chancery 
order-book,  as  a  hill  of  exceptions  is  un 
known  in  chancery  practice.  The  order 
shows  that  the  defendants  tendered  their 
answer,  to  the  filing  of  which  theplaintiVs 
objected,  and  the  court  sustained  the  ob- 
jection, and  refused  to  permit  the  answer 
to  be  filed.  The  clerk  certifies  that  the 
foregoing  answer  was  the  one  tendered 
and  refused.  It  Is  as  thoroughly  identi- 
fied as  an  exhibit  or  as  depositions  are  in 
any  chancery  record.  The  answer  is  clear- 
ly a  part  of  tlie  record. " 

The  next  question  to  be  considered  Is,  is 
the  plea  sufficient  in  Bubstance.  or  Is  It  in 
that  regard  fatally  defective?  It  will  be 
observed  that,  as  there  can  be  neither  de- 
murrer nor  special  replication  to  a  plea  in 
chancery,  the  rules  are  more  strict  in  re- 
gard to  the  necessary  averments  which 
should  be  embodied  in  the  plea.  Thus  In 
a  plea  of  purchase  for  valuable  considera- 
tion, without  notice,  it  is  not  sufficient 


merely  to  state  that  the  defendant  Is  such 
a  purchaser.  He  must  state  in  the  plea 
that  the  person  from  whom  he  purchased 
had,  or  pretended  to  have,  a  right  to  con- 
vey;  that  there  was  a  proper  conveyance; 
that'  a  valuable  consideration  was  paid; 
and  that  the  defendant  had  no  notice  ot 
the  claim  of  the  plaintiff.  Daniel,  Ch.  Pr. 
611,  612.  Moreover,  if  the  defendant  in  his 
answer  should  have  admitted  facta 
amounting  to' notice,  bis  subsequent  plea 
would  have  to  be  overruled.  Id.  611. 
Tried  by  tliese  tests,  it  will  be  seen  that 
the  plea  we  are  now  consideriug  is  not  a 
good  defense  to  the  plaintiff's  bill.  Look- 
ing at  the  allegations  of  the  bill,  the  claim 
for  relief  does  not  rest  exclusively  ou  the 
contract  of  the  25th  of  May,  1887,  but  it 
charges  that  this  contract  was  supple- 
mented by  subsequent  transactions, 
whereby  the  effect  of  the  statute  of  frauds 
was  avoided.  The  plea  should  by  aver- 
ment have  negatived  any  sucli  subsequent 
transactions.  Otherwise,  if  this  were  a 
good  plea,  the  plaintiff  would  have  been 
enabled  to  take  Issue  upon  it,  and  the  de- 
cision of  such  issue  would  be  conclusive  ot 
the  case.  I  think,  therefore,  that  the 
court  below  did  not  err  in  rejecting  this 
plea.  Daniel,  Ch.  Pr.  609,  610,  618.  But. 
in  point  of  fact,  the  whole  issue  attempted 
to  be  raised  by  the  plea  was  res  Judi- 
cata under  the  former  decision  of  this 
court.  By  examining  the  opinion  in  con- 
nection with  the  syllabus  of  the  former 
appeal,  it  will^  be  found  that  1 1  is  there  de- 
cided that  the  defendants  had  waived  the 
defense  of  the  statute  of  frauds.  "The 
whole  body  of  agreement,"  says  Judge 
Branno.v  In  delivering  that  opinion,  "ex- 
cept In  that  respect,  is  admitted."  More- 
over, in  the  syllabus  the  court  says: 
"  When  an  answer  admits  an  agreement 
for  the  sale  nt  land  as  alleged  in  the  bill, 
though  it  be  oral,  the  defendant  must 
plead  the  statute  of  frauds  and  perjuries, 
or  the  ttnswer  must  claim  Its  benefit; 
otherwise  he  Is  held  to  have  admitted  the 
agreement,  and  renounced  the  statute's 
benefit.  If  the  answer  denies  generally 
the  making  of  such  agreement  as  that  al- 
leged in  the  bill,  the  plaintiff  must  prove 
an  agreement  valid  underthestatute;  but 
If  the  answer  admits  an  agreement,  sub- 
stantially the^ame  au  that  alleged  In  the 
bill,  and  differing  from  the  agreement  al- 
leged In  the  bill  in  points  not  essential,  the 
answer  is  treated  as  admitting  the  agre^ 
ment.  and,  unless  the  defense  under  the 
statute  Is  made  by  plea  or  answer,  the 
statutewill  uotavail  the  defendant."  And 
the  facts  were  found  and  decided  to  be  as 
thus  stated  In  the  syllabus,  viz.,  that  the 
defendants  had  substaDtially  admitted 
the  agreement  by  their  answer,  and  had 
thus  waived  the  defense  of  the  statute 
of  frauds.  This  being  true,  the  question 
arises,  when  the  case  goes  back  to  the  cir- 
cuit court  for  no  otlier  purpose  than  to 
carry  out  the  mandate  of  this  court,  can 
the  defendants  so  amend  their  pleadings 
as  to  take  advantage  of  a  defense  which 
they  had  formerly  waived?  I  think  not. 
Having  waived  the  defense  once,  it  is  too 
late  to  avail  themselves  ot  It  after  the 
case  has  come  back  from  the  court  of  ap- 
peals.   In  the  case  of  Lanier-  v.  Cocke,  6 
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Munf.  680,  it  was  held  that,  after  the  court 
of  appeals  had  passed  upon  a  case,  and 
remanded  the  cause  for  a  new  trial  upon 
the  general  issue,  a  demurrer  to  the  decla- 
ration should  not  be  entertained  in  the 
court  below.  In  Deneufville's  Adm'r  v. 
Travis'  Adm'r,  5  Grat.  28,  upon  an  appeal 
from  a  final  decree  made  upon  a  report  of 
a  commissioner,  to  which  there  were  vari- 
ous exceptions,  and  the  appellate  court 
decided  it  was  error  not  to  sustain  one  of 
tlie  appellant's  exceptions,  and  the  decree 
was  reversed,  and  the  cause  remanded  for 
the  necessary  inquiries  to  be  made  in  rela- 
tion to  the  subject  of  that  exception.  It 
was  held  that  the  decree  concluded  all 
other  questions,  and  no  other  inquiries 
could  be  Kone  Into.  It  is  quite  clear,  there- 
fore, that,  even  if  this  plea  had  been  a 
good  plea  in  all  respects  to  the  plaintiff's 
bill,  the  defendants  should  not  hare  been 
permitted  to  withdraw  their  waiver  of 
the  staute  of  frauds,  and  make  up  a  new 
issue.  In  their  brief  counsel  for  appellants 
have  assigned  as  error  that  the  plaintiff 
was  permitted  to  dismiss  his  bill  as  to  the 
non-resident  defendants;  but  I  am  of  opin- 
ion that  as  the  resident  defendants  had  in 
no  manner  indicated  any  desire  forany  re- 
lief as  against  their  co-defendants,  and  as 
the  plaintiff  bad  elected  to  take  no  decree 
against  them,  there  was  no  error  in  per- 
mitting him  to  dismiss  them  from  the  suit. 
For  these  reasons  the  decree  of  the  circait 
court  of  Pocahontas  county  is  affirmed. 

English    and   Bbannon,    JJ.,    concur. 
Holt,  J.,  absaot. 


(36  W.  Va.  U7)  

Christy's  Adm'r  v.  Chesapeake  ft  O. 
Ry.  Co. 

(Supreme  Court  of  AppeaU  of  West  VtrgttUa. 
March  14,  1891.) 

tSIVBT  TO  EmPLOTB  on  TrAOK — SlONAIiS. 

The  law  as  to  the  duty  of  ringing  bell  or 
sounding  whistle  as  laid  down  In  Spioer  v.  Bail- 
way  Ck).,  ante,  553,  applied. 
{Syllabus  by  the  Court.) 

Error  to  circuit  court,  Kanawha  coun- 
ty. 

TV.  E  CblltOB,  for  plaintiff  in  error.  J. 
E.  Chilton  and  Simms  &  Easlow,  for  de- 
fendant in  error. 

Holt,  J.  Trespass  on  the  case  in  the 
circuit  court  of  Kanawha  county,  brought 
under  the  statute  (chapter  103,  Code  W. 
Va.)  by  the  administrator  of  John  W. 
Christy  against  the  Chesapeake  &  Ohio* 
Railway  Company,  for  causing  Christy's 
death.  In  the  first  trial  the  Jury  brought 
In  a  verdict  for  $2,500  damages.  This  ver- 
dict the  court,  on  motion  of  the  defend- 
ant, set  aside.  On  the  second  trial  the 
court,  on  motion  of  dRfeudant,  excluded 
from  the  jury  all  the  evidence  of  plaintiff; 
whereupon  the  Jury  returned  a  verdict 
for  defendant  of  not  guilty.  This  the 
plaintiff  moved  to  set  aside;  the  court 
overruled  the  motion;  plaintiff  excepted, 
the  court  certifying  all  the  facts  proved. 
Plaintiff  also  excepted  to  the  ruling  of  the 
court  setting  aside  verdict  on  first  trial, 
certifying  the  facts  proved;  so  that  the 
evidence  produced  on  both  trials  is  in  the 


record.  On  the  first  trial  the  facts  proved 
wereas  follows:  On  17th  September,  18S8, 
the  deceased,  John  W.  Christy,  was  in  the 
employment  of  the  Chesapeake  &  Ohio  Rail- 
way Company,  as  a  section  hand,  his  duty 
being  to  beat  up  rock  and  stone  along  the 
track  for  ballast.  Un  the  day  aforesaid, 
earlyin  tbemorning,lt  beingloggy,he  was 
at  his  work  near  Scott's  depot,  in  Cabell 
county,  near  a  switch,  leading  down  to- 
wards the  depot.  Christy  was  hard  of 
bearing,  but  could  generally  hear  the 
whistle  and  the  bell.  While  standing  be- 
tween the  track  and  the  switch  be  was 
asked  by  a  fellow-workman  whether  he 
heard  the  train  coming,  and  he  replied 
that  he  did.  Very  soon  the  east-bound 
fast  passenger  train  came  in  sight,  run- 
ning at  the  rate  of  about  35  miles  per  hour, 
to  be  seen  for  about  300  feet.  It  did  not 
slacken  its  speed,  and  when  the  train  was 
within  about  60  or  70  feet  of  Christy  he 
stepped  up  one  step  backward  onto  the 
main  track,  with  his  face  turned  away 
fromtheooming  train.  A  fellow-workman 
halloed,  "Look  out  for  the  train!"  but  as 
he  turned  to  make  a  spring  the.  train 
struck  and  killed  biro  instantly.  Six  hun- 
dred feet  west  of  Scott's  depot,  and  300  feet 
west  of  Christy,  there  was  a  railway  cross- 
ing used  by  the  public,  with  tbe  signal  put 
up  by  the  company,  "Railroad  Crossing; 
Look  Out  for  the  Locomotive."  Whether 
the  bell  was  rung  or  whistle  sounded  by 
the  engineer  or  fii-eman  at  the  distance 
of  at  least  60  rods  from  the  crossing,  and 
kept  ringing  or  whistling  for  a  time  sufii- 
cient  to  give  due  notice  of  tbe  approach  of 
such  train'  before  such  crossing  was 
reached,  (section  61,  c.  64,  Code.)  is  not 
certified  as  a  fact,  but  tbe  conflicting  evi- 
dence on  this  point  is  given.  Tbe  engineer 
and  fireman  testified  that  the  whistle  was 
sounded  for  the  depot,  and  the  bell  was 
rung  forthe  crossing  at  adistance  of  more 
than  60  rods  from  the  crossing,  and  was 
kept  ringing  until  the  crossing  was  passed. 
One  of  plaintiff's  witnesses  says  he 
thought  be  beard  the  whistle  blow  for  tbe 
depot,  and  that  he  heard  the  bell  ringing 
about  or  near  the  depot,  and  that  he 
could  not  tell  where  it  was.  Two  other 
witnesses  for  plaintiff  testified  that  they 
did  not  bear  tbe  bell  ring  or  tbe  whistie 
blow,  and  if  such  whistle  or  blowing  had 
occured,  they  would  have  heard  it.  The 
court  below,  which  heard  the  testimony, 
seems  to  havebeen  of  opinion  that  the  bell 
was  rung  and  the  whistle  sounded.  In 
Splcer  V.  Railway  Co.,  ante,  553,  (decided 
by  this  court,  Dec.  13, 1890,)  it  was  held 
that  "a  person  using  a  rtulroad  track  as  a 
footpath  for  bis  own  convenience,  else- 
where than  at  a  lawful  crossing,  and  in- 
Juried  by  a  train  while  so  doing,  cannot 
recover  damages  of  tbe  railroad  company, 
unless  It  be  guilty  of  wanton  or  gross  neg- 
ligence;" and  that  "the  statute  (section 
61.  c.  54,  Code  1887)  requiring  a  bell  to  be 
rung  or  a  whistle  to  be  blown  at  crossings 
is  designed  for  those  crossing  the  track 
at  such  crossings,  not  for  those  using  the 
track  elsewhere  lor  their  convenience  as  a 
footpath. "  In  this  case  tbe  plaintiff,  Spicer, 
was  In  the  employ  of  tbe  company. 
The  train  was  moving  at  tbe  rate  of  35 
miles  an  hour, — 50  feet  per  second.    What 
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coiihl  be  done  by  any  one  on  the  train  to 
save  the  uirfortupate  man,  who  stepped 
on  the  track  when  the  train  was  only  60 
or  70  feet — one  and  2-5  Heconds — away? 
The  verdict  was  properly  set  aside,  and  a 
new  trial  awarded. 

In  the  mean  time  the  plaintiff's  adminis- 
trator died,  and  the  suit  was  revived  in 
the  name  of  the  present  plaintiff,  John  F. 
Hubbard, adminisiratorae  bonia  non,  and 
on  the  25th  March,  1890,  the  case  waH  a^ain 
tried  before  a  jury,  and,  after  plaintiff  had 
Introduced  all  bis  evidence  and  rested  his 
case,  the  defendant  moved  the  court  to 
exclude  from  the  Jury  the  evidence  of 
plaintiff.  The  court  sustained  the  mo- 
tioD,  excluded  the  evidence,  and  the  jury 
found  for  the  defendant.  Plaintiff  then 
moved  the  court  to  set  aside  the  verdict, 
and  f[;rant  him  a  new  trial,  but  the  court 
refused,  and  plaintiff  excepted;  and  the 
bill  uf  esceptiouB,  containing  all  the  (acts 
proved,  Is  made  part  of  the  record.  I  can- 
not more  briefly  give  the  dlKerence  in  facts 
proved  on  the  second  trial  from  facts 
proved  on  theflrst  trial  than  to  give  theio 
in  full  here  on  the  second  trial,  and  I  do 
this  by  taking  the  orderly  statement  made 
by  plaintiff's  counsel  in  their  brief.  On 
September  17,  1888,  decedent,  John  W. 
Christy,  was  a  section  hand  in  the  employ 
of  the  defendant  company  on  their  rail- 
road 1,245  feet  east  of  their  depot  called 
"Scott."  His  duty  was  to  assist  in  at- 
tending to  the  track ;  to  break  up  rock 
to  be  used  for  ballast  on  the  track,  the 
rock  being  placed  on  the  side  of  the  main 
line.  The  train  was  due  at  Scott  depot 
at  6:21  In  the  morning;  came  to  Christy  at 
6:26.  being  6  minutes  late.  West  of  Christy 
315 feet  is  a  public  road  crossing  the  track, 
called  "Hanley's  Crossing,"  with  the  sign 
up  "Railroad  Crossing;  Look  Out  for  the 
Locomotive."  On  the  morning  named, 
—a  foggy  one,— Christy  being  on  the 
grouml  early  before  the  boss  of  thesectton. 
the  through  passenger  train,  called  "  the 
fast  line, "  came  east  at  the  rate  of  35  or 
40  miles  an  hour,  on  a  grade  going  down 
83  feet  to  the  mile.  No  hell  or  whistle  was 
sounded  between  Scott  depot  and  the 
place  where  Christy  was  at  work.  The 
train  did  not  slacken  speed  until  after  it 
bad  passed  Christy.  He  was  standing  at 
his  work  for  defendant  near  the  danger 
line,  if  not  on  it.  When  the  train  reached 
the  crossing,  Christy  Stepped  on  the  track, 
his  face  towards  thu  eaHt,  away  from  the 
coming  train.  He  was  hard  of  hearing, 
buteouldhave  heard  bell  orwhistlesonnd- 
ed  at  the  crosxing.  The  train  struck  diris- 
ty  at  full  speed,  killl.ig  him  on  the  spot. 
The  rumbling  noise  of  the  coming  train 
was  heard  by  others  who  were  at  or  near 
the  crossing.  The  train  could  have  been 
seen  by  Christy  at  a  distance  of  600  or  900 
feet,  if  he  had  looked,  and  the  train  could 
have  been  stooped  within  the  distance  of 
600  feet.  He  was  from  46  to  50  years  old, 
and  was  earning  one  dollar  per  day. 
Christy  stepped  onto  the  track  with  his 
face  turned  away  from  the  coming  train 
when  it  was  within  five  seconds— 300  feet 
— of  him.  There  can  be  no  two  opinions 
that  the  direct  and  immediate  cause  of  his 
death  was  his  onrn  fault  or  negligence. 
The  whistle  was   sounded   and    the    bell 


rung  in  passing  the  depot,  415  yarda 
away,  if  not  at  the  crossing;  and  the 
rumbling  of  tbe  coming  train  was  beard 
by  others,  and,  according  to  the  case  ot 
Spicer  V.  Railway  Co.,  cited  above.  It  waa 
not  duty  of  the  company  to  ring  or  blow 
at  the  croBsmg  for  Christy's  benefit,  who 
was  not  there,  but  got  on  tbe  track  at  an- 
other place.  And  again,  it  is  the  opinion 
of  a  majority  of  the  court  that  be  was  tbe 
feilow-servantof  theongineerand  fireman, 
upon  whom  the  statute  imposes  tbe  duty 
of  ringing  the  bell  or  sounding  the  whistle 
at  the  crossing.  It  may  have  been  due 
in  part  to  (Christy's  deafness,  but.  if  so, 
that  was  his  misfortune,  and  not  the 
company's  fault. 

From  these  facts — and  I  have  g:iven 
them  as  plaintlR's  counsel  claim  and 
state  them  to  have  been  on  the  second 
trial — I  hardly  think  there  is  room  for 
different  minds  to  draw  different  concla- 
Bions,  under  the  case  of  Spicer  v.  Railway 
Co.,  above.  The  motion  to  exclude  in  its 
new  and  special  sense  is  either  intended 
to  obviate  the  want  of  piiwerin  our  court 
to  compel  a  nonsuit,  or  Is  a  roundabout 
equivalent  of  a  motion  for  tbe  court  to 
Instruct  the  jury  for  one  or  tbe  other  de- 
fendant in  this  case.  If  Intended  for  the 
first,  tbe  court  ought  to  intimate,  accord- 
ing to  our  practice,  that  It  is  a  proper  casa 
for  a  nonsuit;  but  if  plaintiff  Insists  on  tha 
dvidencfe  going  to  the  jury,  then  thri  judge 
may  instruct  against  him.  If  intended  to 
be  an  instruction  to  the  Jury  to  find  for  the 
one  or  the  other,  tbat  is  a  different  thing, 
and  quite  different  from  a  demurrer  to  evi> 
dence,  which.  If  not  as  old  as  jury  trial  it- 
self, was  a  well-established  incident  and 
concomitant  when  tiie  right  uf  trial  by 
jury  was  deemed  Important  enough  to  be 
fundamentally  prescribed  for  most  state 
courts,  as  well  as  for  federal  courts.  Tbe 
trial  by  jury,  like  all  living  things.  Is  un- 
dergoing slow  but  constant  change.  Nev- 
ertheless, in  its  most  essential  features,  it 
must  still  be  dear  to  the  American  people. 
If  not,  why,  as  in  our  own  case,  do  they 
stringently  Insist  upon  keeping  sure  and 
steadfast  the  constitutional  guaranty? 
On  this  point  we  here  cite  a  few  out  of 
very  many  cases.  Jones  v.  Railroad  Co., 
(1888,)  128  U.  S.  443,  9  Sup.  Ct.  Rep.  118; 
Kane  v.  Railway  Co.,  128  U.  S.  01,  9  Sup. 
Ct.  Rep.  16;  Drakely  v.  Gregg,  8  Wall. 
242;  Hicknran  v.  Jones,  9  Wall.  197;  Bar- 
ney V.  Schmeider,  Id.  248;  Mangam  v. 
Brooklyn,  38  N.  Y.  455;  Pfau  v.  Reynolds, 
58  111.  212;  Railroad  Co.  v.  Von  Steln- 
'fourg,  17  Mich.  99;  Stephens  v.  Brooks,  2 
Bush,  137;  Way  v.  Railroad  Co.,  35  Iowa, 
585;  Hill  v.  Canfleld,  56  Pa.  St.  454;  RaU- 
road  Co.  v.  Bibb,  87  Ala.  699. 

Practical  covenience  to  end  litigation: 
To  say  nothing  about  the  conBtitutiooal 
gunrniity,  where  it  is  a  question  of  nat- 
ural inference  to  be  drawn  from  facts  and 
circumstances,  the  balancing  of  such  con- 
flictinjj  Inferences,  or  qualifying  onewilh 
the  other,  or  passing  upon  the  crediblliTy 
of  witnesses  or  the  weight  of  evidence,  but 
regarding  it  as  a  matter  of  practical  co!i- 
venlence  and  a  mode  of  appeal,  what  limit 
is  there  to  the  litigation  of  the  same  case? 

Fuirness  an<l  Impartiality:  And,  as  a 
matter  of  fairness,  the  advantage  is  all  on 
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«ne  side.  The  man  who  Is  moveA  against 
has  to  take  all  the  chances  of  lusinsr  his 
case  finally  and  Irretrievably,  while  the 
mover  takes  no  risk  except  that  of  having 
his  case  tried  over  again,  or  o{  the  case 
going  on  as  though  bis  motion  had  not 
been  made,  or,  If  be  sees  fit.  right  of  ap- 
peal when  it  is  overruled.  The  motion  to 
exclude,  as  an  Indirect  proceeding  in  lieu 
of  a  motion  to  instruct  the  jury  to  And  for 
'the  plaintiff  or  defendant,  as  the  case  may 
be,  has  its  proper  place  and  function;  but 
It  should  not  in  many  cases  be  permitted 
to  supersede  a  demurrer  to  evidence,  as 
regulated  by  our  practice,  in  which  we 
consider  the  evidence  according  to  certain 
rules.  But  we  are  of  opinion  that  in  this 
case  there  is  no  evidence  tending  to  show 
any  liability  of  defendant,  under  our  decis- 
ion in  Splcer  T.  Railway  Co.,  above;  that 
the  evidence  of  plaintiff,  although  compe- 
tent, does  not  of  itself  conduce  In  any  de- 
gree to  the  proof  of  defendant's  liability 
for  the  death  of  J.  W.  Christy;  and  there- 
fore we  affirm  tbe  judgment  of  the  court 
below. 

Lucas.  P.,  and  Enqush  and  Brannon, 
JJ.,  concur. 


.(35  W.  Va.  124) 

CuBTis  V.  Borland  et  al. 

(Supreme  Court  of  Appeals  of  Weet  Vtrglnid. 
March  14,  I89U 

TaX-SaLB— PURCHASB  BT  OWNER'8  AOBNT— TiTLB. 

1.  A  purchase  of  land  at  a  dellnqaent  sale  by 
the  agent  or  attorney  of  the  owner,  in  whom  he 
had  confided,  and  whose  duty  it  was  to  pur- 
chase in  said  land  for  the  owner,  operates  only 
as  a  payment  of  tbe  taxes,  and  snch  purchaser 
acquires  no  rights,  as  against  the  owner  of  the 
land,  by  neglecting  his  duty  to  the  owner,  and 
buying  the  same  for  himsell. 

2.  In  a  suit  brought  to  enforce  a  Judgment 
lien  against  a  tract  of  land,  a  party  who  pre- 
sents a  petition,  and  is  made  defendant,  claiming 
an  equitable  title  to  a  portion  of  the  land  by  rea- 
son of  his  purchase  tbereor  at  a  sale  made  by  the 
sheriff  for  non-payment  of  taxes,  stating  that  he 
has  not  yet  obtained  a  deed  therefor,  will  not  be 
protected  by  the  last  clause  of  section  23  of  chap- 
ter liiO  of  tfae  Acts  of  1883,  as  to  irregularities 
and  defective  performance  of  the  duties  by  the 
sheriff  with  reference  to  said  sale,  to  the  same 
extent  as  he  would  if  he  had  obtained  a  deed  for 
said  land  before  be  became  a  party  to  said  liU- 
gation. 

(SyUabui  by  the  Court) 

Appeal  and  supersedeas  from  circuit 
court,  Pleasants  county. 

J.  IS.  Jackson,  for  appellant.  Aug.  M. 
Campbell  and  Johnson  &  Hutchinson,  for 
appellees. 

English,  J.  This  was  a  suit  In  equity, 
brought  in  tbe  circuit  court  of  Pleasants 
county  by  William  F.  Curtis,  Jr.,  against 
Charles  Borland  and  others  for  the  pur- 
pose of  enforcing  a  judgment  lien  for  JlOO, 
•with  interest  from  the  12th  day  of  April, 
1886,  and  fl.60  costs,  against  190  acres  of 
land  situated  In  said  county,  owned  by 
said  Charles  Borland.  The  plaintiff  al- 
leged In  his  bill  that  L.  N.  Tavener  bad  a 
lien  on  150  acres  of  said  land  by  reason  of 
a  deed  of  trust  executed  by  said  Borland 
to  George  Loomis,  trustee,  dated  the  22d 
day  of  August,  1884,  to  secure  two  nego- 
tiable notes,—  one  for  f  4U0,  and  tfae  other 


for  $422;  that  said  tract  of  land.  In  tbe 
conveyance  to  said  Charles  Borland  by 
the  Virginia  Petroleum  Company,  dated 
June  27, 1873,  a  certihed  copy  of  which  is 
exhibited  with  said  bill,  was  described 
as  two  tracts, — one  containing  150  acres, 
and  the  other  40  acres;  that  there  were 
other  liens  on  said  lands,  which  he  is  un- 
able to  ascertain ;  and  be  prays  a  reference 
to  a  commissioner  to  ascertain  and  report 
tbe  lands  owned  by  tbe  defendant  Borland 
and  tbe  liens  thereon,  with  their  priorities; 
and  praying  that  the  said  40  acres  of  land 
might  be  decreed  to  be  sold  to  enforce  the 
payment  of  the  plaintitl's  lien  and  the 
other  liens  against  said  land,  and  thecosts 
of  the  suit,  and  for  general  relief.  On  the 
13th  clay  of  October,  1886,  an  account  was 
directed  to  be  taken  by  oneof  the  commis- 
sioners of  the  court  to  ascertain  and  re- 
port the  amount  of  real  estate  owned  by 
the  defendant  Borland,  tbe  liens  existing 
against  the  same,  and  their  priorities, 
whether  said  lands  would  rent  for  suffi- 
cient in  five  years  to  pay  off  and  dis- 
cbarge tbe  liens  thereon,  with  costs  of 
'suit,  etc.  On  the  14th  day  of  March,  1887, 
J.  L.  Knight,  commissioner,  returned  his 
report,  wherein  he  states  that,  after  giv- 
ing the  notice  required  by  said  decree  and 
notice  to  llenholders,  he  proceeded  to  take 
said  account,  and  found  that  the  said 
Charles  Borland,  at  the  date  of  the  rendi- 
tion of  plaintiff's  judgment,  to-wit,  on  tbe 
12th  day  of  April,  1886,  was  the  ownei 
in  fee  of  two  tracts  of  land  containing  150 
and  40  acres,  respectively,  situate  on  tbe 
waters  otBuli  creek,  in  Pleasants  county. 
That  the  said  two  tracts  of  land  were 
charged  as  a  whole,  and  entered  on  the 
land-books  of  Pleasants  county  In  tbe 
name  of  Charles  Borland  as  190  acres. 
That  liens  existing  againstsaidiand  at  tbe 
date  of  said  reference  are  placed  by  bim  In 
order  of  priority  as  follows:  (1)  A  deed 
of  trust,  executed  by  said  Charles  Borland 
on  the  150-acre  tract  aforesaid  to  George 
Loomis,  trustee,  dated  the  22d  day  of 
August,  1884,  and  recorded,  to  secure  two 
negotiable  notes  bearing  even  date  with 
said  deed.— one  for  $4U0,  payable  at  tbe 
Citizens'  National  Bank  of  Parkersbnrg, 
and  due  In  one  year  with  Interest  from 
date;  the  other  for  f422.25,  with  interest, 
payable  in  two  years  after  date,  at  said 
national  bank,— both  of  said  notes  be- 
ing payable  to  the  order  of  Eliza  J.  Hesht. 
(2)  A  judgment,  rendered  by  J.T.  Barron, 
a  justice  of  the  peace  of  said  county.  In 
favor  of  the  plaintiff.  William  Curtis,  Jr., 
for  tbe  sum  of  $100,  with  Interest  from  ;tbe 
27th  day  of  January,  1886,  and  $1.50  costs, 
which  judgment  was  docketed,  and  a  lien 
on  all  the  real  estate  of  Charles  Borland, 
and  was  second  In  point  of  priority.  (3)  A 
judgment  in  favor  of  Joseph  Bookman 
against  tbe  said  Charles  Borland,  dated 
3l8t  of  January,  1887,  for  the  sum  ol 
$11.10,  with  Interest  from  date  of  judgment, 
and  $2.25  costs.  Said  commissioner  also 
reported  that  said  George  Loomis,  trustee 
In  tbe  deed  of  trust  aforesaid,  bad  since 
the  entering  of  the  order  of  reference  ad- 
vertised and  sold  the  l.'W-acre  tract  of  land 
under  said  trust,  and  that  L.  N.  Tavener 
became  the  purchaser  thereof  for$750,  and 
that  said  trustee  had  executed  a  deed  to 
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«ald  L.  N.  Tavener  for  said  150-acre  tract 
of  land,  dated  the  10th  day  of  December, 
1886,  and  it  had  been  i-ecorded,  and  that 
the  price  for  which  said  150  acres  was  sold 
was  insufficient  to  pay  off  and  discharge 
the  amuunt  of  the  two  notes  which  said 
trust  was  given  to  secure,  by  reason  of 
which  all  subsequent  liens  against  said 
150-acre  tract  were  extinguished.  Said 
commissioner  further  reported  that  the 
said  190  acres,  composed  of  the  150  and  40 
acres,  was  sold  by  the  sheriff  of  said  coun- 
ty at  a  delinquent  land  sale  on  the  2l8t 
flay  of  January,  1886,  (but  It  is  shown  by 
the  report  uf  the  sheriff,  which  was  filed 
by  agreement,  to  hare  been  on  the  llth 
day  of  January,  1886,)  for  the  taxes  due 
thereon  for  the  year  1884,  at  which  sale 
Robert  Patterson  became  the  purchaser; 
that  the  time  has  expired  in  which  said 
tracts  of  land  could  have  been  redeemed, 
but  that  be  was  informed  and  belieTes 
that  the  said  150-acre  tract  bad  been  re- 
deemed, in  support  of  which-  bn  filed  the 
petition  of  K.  Patterson,  which  was  filed 
before  him  on  the  2d  of  February,  1887'.. 
Said  commissioner  also  reports  that  said 
R.  Patterson  filed  with  him  the  sheriff's 
receipt  for  the  purchase  of  said  land, 
which  receipt  Is  made  an  exhibit  with  said 
report,  from  which  receipt  It  appears  that 
the  quantity  of  land  sold  was  190  acres, 
and  that  Robert  Patterson  was  the  pur- 
chaser, and'tbe  amountof  purchase  money 
paid  was  931.89. 

In  the  petition  of  said  Robert  Patterson 
filed,  and  which  is  made  an  exhibit  with 
said  report,  he  claims  that  he  purchased 
of  D.  W.  Reynolds,  sheriff  of  Pleasants 
count.v,  W.  Va.,  190  acres  of  delinquent 
land  situate  In  said  county  on  the  waters 
of  Bull  creek,  which  had  been  returned  de- 
linquent In  the  name  of  Charles  Borland 
for  the  year  1884,  said  sale  of  delinquent 
lands  being  made  by  said  sheriff  on  the 
llth  day  of  January,  1886,  and  that  L.  N. 
Tavener  had  redeemed  150  acres,  part 
thereof,  from  him.  but  that  the  remaining 
40  acres  had  not  been  redeemed ;  and  peti- 
tioner claimed  the  right  to  the  legal  title 
thereof,  and  he  prayed  that  the  legal  title 
to  said  40  acres  might  be  decreed  him  ;  and 
on  his  motion  he  was  made  a  party  de- 
fendant in  said  suit,  and  leave  was  grunted 
said  Charles  Borland  to  file  a  cross-bill  in 
said  suit,  which  was  accordingly  done.  In 
said  cross-bill  the  said  Borland  sets  forth 
the  fact  that  the  plaintiff  had  filed  the  bill 
In  this  cause  to  enforce  his  judgment  lien 
against  both  of  said  tracts,  and  the  filing 
of  said  petition  by  Robert  Patterson,  re- 
citing the  facts  set  forth  therein  and  relied 
upon,  and  charged  that  said  190  acres 
of  land  was  improperly  assessed  and 
charged  against  him,  and  was  illegally 
sold,  and  no  legal  and  proper  return  had 
■>een  made.  That  said  report  was  not 
made  In  30  days  from  and  after  the  day  of 
sale,  as  required  bylaw.  That  said  land 
was  sold  as  an  entire  tract,  whereas  he 
did  not  own  an  entire  tract  of  190  acres 
of  land ;  and  that  all  the  proceedings  in 
regard  to  said  sale  were  illegal  and  void; 
and  further,  that  said  Patterson  at  and 
before  said  sale  represented  that  be  was 
buying  the  said  land,  and  did  in  fact  buy 
the  same,  for  him  (the  said  Borland)  and 


on  his  account,  and  aa  bts  agent  and  at- 
torney In  that  behalf;  and  that  he  told 
the  filerkof  thecounty  court  of  said  county 
(John  L.  Knight)  that  he  was  buying  in 
said  land  for  said  Borland;  and  that  in 
purchasing  said  land  he  did  so  as  the 
agent  «nd  attorney  of  him,  the  said  Bor- 
land ;  and  that  he  confided  in  said  Patter- 
son  tomakesald  purchaseforhlm.and  not 
defraud  him  by  setting  up  a  claim  of  title 
to  said  land  under  said  purchase.  That 
on  the  14th  day  of  March  he  caused  a  ten- 
der to  be  made  to  said  Patterson  of  f  15  In 
gold  for  the  purpose  of  redeeming  said 
40  acres,  and  for  his  trouble  In  and  about 
the  purchase  of  the  same  for  bim,but  that 
said  Patterson  refused  to  accept  said 
money,  and  now  Insists  on  having  a  deed 
made  to  him  absolutely.  In  disregard  of 
his  duty  and  the  rights  of  him,  the  said 
Borland ;  and  he  prayed  that  said  Patter- 
son might  be  enjoined  from  procuring  a 
deed  for  said  40  acres  of  land,  and  that 
said  tax-sale  might  be  decreed  void,  and 
set  aside. 

The  defendant  Patterson  answered  said 
cross-bill,  putting  in  issue  all  uf  its  mate- 
rial allegations.  On  the  first  Monday  in 
February,  1889,  the  plaintiff,  William  F. 
Curtis,  filed  an  amended  bill,  reciting  the 
allegations  contained  in  his  original  bill, 
and  by  way  of  amendment  the  sale  by 
George  Loomis,  trustee,  of  said  150  acres, 
leaving  the  40  acres,  npon  which  be  must 
rely  lor  the  payment  of  his  judgment, 
charging  that  he,  defendant  R.  Patterson, 
was  the  agent  andattorney  of  said  Charles 
Borland;  and  in  his  employ,  at  a  sale  of 
delinquent  lands  made  by  said  sheriff  ot 
Pleasants  county  on  the  llth  day  of  Jan- 
uary, 1886,  purchased  both  ot  said  tracts 
of  land  in  his  own  name  and  for  his  own 
use,  and  had  procured  a  deed  to  be  made 
to  him  since  the  institution  of  this  suit, 
and  since  the  filing  ot  his  petition  therein, 
and  since  the  filing  of  said  cross-bill  by 
said  Borland  for  .said  40-acre  tract  of  land; 
and  also  charging  that  said  purchase  of 
said  lands  by  the  said  B.  Patterson  in  bis 
own  name  and  for  his  benefit  was  fraud- 
ulent and  void,  and  thatthedeed  obtained 
under  and  by  virtue  of  said  purchase  was 
a  fraud  upon  plaintiff's  rights,  and  should 
be  set  aside,  and  held  for  naught.  That 
said  R.  Patterson  well  knew  the  facts  set 
out  in  said  cross-bill  filed  In  this  suit  by 
Charles  Borland  at  the  time  he  made  said 
purchase.  He  refers  to  the  all^ations 
contained  In  said  cross-bill,  and  asks  that 
he  may  have  the  benefit  of  the  evidence 
taken  in  this  suitthere'under,  and  that  said 
purchase  made  by  said  Patterson,  and 
the  deed  made  thereunder,  may  be  set 
aside  and  annulled,  and  his  judgment  liens 
may  be  enforced  against  said  40  acres  of 
land,  and  that  general  relief  may  be 
granted  him.  The  defendant  R.  Patter- 
son demurred  to  the  substituted  and 
amended  bills  of  W.-  T.  Curtig,  Jr.,  (the 
plain  tlH, )  first,  because  there  was  no  prayer 
in  said  bill  that  L.  N.  Tavener  or  the  said 
George  Loomis,  trustee,  be  made  defend- 
ants to  said  bill,  or  that  they  were  served 
with  process  in  said  suit,  or  that  either  of 
them  answerad  the  bill,  although  the  bill 
of  complaint  shows  that  they  were  Inter- 
ested parties   to  said  suit,  and   because 
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neither  of  said  billa  sbowa  the  plaintiff  en> 
titled  to  any  relief  from  the  court.  The 
defendant  Patterson  also  filed  several  ex- 
ceptions to  the  report  of  Commissioner 
Knight,  and  filed  an  answer  to  the  plain- 
tiff's amended  bill,  putting  In  issue  the 
aiaterial  allegations  thereof,  and  charg- 
ing as  affirmative  matter  that  on  the  llth 
day  of  January,  1886,  U.  W.  Reynolds,  then 
sheriff  of  Pleasants  county,  sold  the  190 
acres  of  land  before  mentioned  torthe  non- 
payment of  taxes  thereon  for  the  year 
1884,  and  that  he  became  the  purchaser  at 
said  sale  for  the  sum  of  ^i^i.M,  as  shown 
by  the  receipt  of  said  sheriff,  which  he  ex- 
hibited. That  said  W.  T.  Curtis,  Jr.,  and 
Charles  Borland  both  knew  that  he  had 
made  said  parchase,  and  said  Borland 
was  notified  on  two  occasions  to  redeem 
said  land  before  the  ISth  day  of  Janu- 
ary, 1887,  the  date  on  which  the  year  ex- 
pired in  which  said  190  acres  of  land  could 
be  redeemed,  but  that  neither  of  them 
mitde  any  effort  to  redeem  the  said  land 
until  after  said  year  had  expired,  (except 
as  to  the  employment  of  Aug.  M.  Camp- 
bell and  S.  S.  Knowles,  attorneys,  to  look 
after  this  matter.)  That  in  the  month  of 
December,  1886,  L.  N.  Tavener  redeemed 
tor  Chorles  Borland  150  acres  of  said  190 
acres,  for  the  purpose  of  protecting  the 
title  to  that  part  of  said  land  to  Charles 
Borland,  said  Borland  not  being  able  to 
do  so,  being  wholly  insolvent;  and,  George 
Loomis  having  sold  said  150  acres  of  land 
under  the  trust-deed  after  the  institation 
of  this  suit  by  the  plaintiff,  it  was  the 
duty  of  the  plaintiff  to  proceed  in  this  cause 
against  the  whole  190  acres,  and  not  as 
the  plaintiff  is  now  attempting  to  do  by 
his  amended  bill.  That  on  the  27th  day  of 
January,  1887,  be  had  the  county  surveyor 
to  survey  and  plat  said  40-acre  tract  as 
well  as  said  150-acre  tract,  and  to  return 
a  report  thereof  as  required  by  law,  and 
the  clerk  executed  to  him  a  deed  for  snld 
40-acre  traot,  which  facts  he  set  up  in  his 
petition  filed  with  said  commissioner; 
and  that  plaintiff  was  fully  aware  that 
said  150-acre  tract  had  been  wholly  sac- 
rificed by  the  sale  made  by  said  trustee 
without  the  order  of  the  court;  and  tliat. 
If  said  Loomis  and  Tavener  had  been  re- 
quired by  plaintiff  to  answer  said  original 
bill,  and  shown  themselves  entitled  to 
a  decree  for  the  sale  of  said  150  acres  of 
land,  it  would  have  sold  for  more  than 
would  have  paid  off  and  satisfied  said 
trust  debt  and  the  judgment  of  plaintiff 
and  costs.  That  plaintiff's  remedy  is  to 
require  said  Tavener  and  Loomis,  trustee, 
to  answer  said  bill,  and  to  ask  the  court 
to  set  aside  the  sale  so  made  by  said  trus- 
tee, Loomis,  and  to  ask  that  said  150  acres 
be  decreed  to  be  sold  to  pay  said  debt, 
when  said  report  is  duly  authenticated. 
That  the  plaintiff  has  no  right  to  call  in 
question  the  right  of  defendant  to  said  40 
acres  of  land  until  he  has  pursued  his 
remedy  against  the  said  150-acre  tract  so 
redeemed  lor  Charles  Borland,  and  so  ille- 
gally sold  by  said  Loomis,  trustee,  and 
purchased  by  said  Tavener.  That  said 
Eliza  J.  Hesht  should  be  made  a  defend- 
ant in  this  suit,  ami  an  order  of  reference 
should  be  made  in  the  cause,  or  the  origi- 
aal  report  made  in  the  cause  should  be 


doly  aathentlcated,  and  that  the  plaintiff 
be  required  to  authenticate  the  papers 
filed  by  him  as  copies  of  his  original  bill. 
(It  seems  that  a  portion  of  the  original 
papers  were  lost  lor  a  time,  but  they  were 
subsequently  found  and  appear  in  the  rec- 
ord.) The  defendant  further  alleges  and 
charges  that  the  parties  aforesaid  are  in 
contemptof  court,  and  prosecuting  defend- 
ant unlawfully  and  contrary  to  equity 
and  fair  dealing  in  this :  that  the  plaintilf , 
having  brought  his  suit  in  September, 
1886,  had  process  duly  served  on  the  defend- 
ant, a  decree  entered  and  conUrmed,  the 
cause  set  for  bearing,  and  beard  and  re- 
ferred to  a  commissiuner,  but  before  the 
commissioner  made  and  filed  his  report 
said  Loomis,  trustee,  advertised  and  sold 
said  150-acre  tract  of  land  to  the  other 
defendant,  L.  N.  Tavener,  for  f 700  or  >750, 
without  any  order  of  court  in  which  the 
right  to  sell  said  land  and  distribute  pro- 
ceeds bad  been  reported  on  which  was 
to  be  reported  on,  this  being  known  to 
them  at  the  time  of  the  sale  made  by  said 
trustee,  and  the  plaintiff  failed  to  protect 
himself  from  such  fraudulent  sale  by  call- 
ing the  attention  of  the  court  to  the  con- 
tempt aforesaid,  a^d  haviug  said  sale  set 
aside;  and  said  defendant  claims  the  right 
to  call  attention  to  these  facts,  and  asks 
that  the  plaintiff  be  required  to  proceed 
under  bis  original  bill;  that  the  court  will 
set  aside  the  sale  of  said  150-acre  tract 
made  by  said  trustee,  Loomis,  and  that 
it  may  be  sold  tinder  a  decree  of  the  court 
to  satisfy  said  trust  debt  and  the  plain- 
tiff's judgment,  which  are  proper  liens 
thereon;  and  that  the  cause  be  recom- 
mitted to  said  commissioner.  Knight,  to 
make  a  report  of  the  matters  r^erred  to 
him  by  decree  In  the  original  cause,  or  to 
make  an  authenticated  copy  of  the  origi- 
nal report,  (if  properly  made;)  and  that 
the  defendants  Charles  Borland.  L.  N. 
Tavener,  George  Loomis,  trustee,  and  the 
plaintiff,  William  T.  Curtis,  Jr.,  be  required 
to  answer  the  allegations  and  charges 
therein  set  up  in  the  aflSrraative  matters 
in  said  answer  under  oath  as  defendant 
therein;  that  the  sulemade  by  said  trustee 
of  said  150  acres  of  land  may  be  set  aside 
and  held  for  naught;  and  that  L.  N.  Tav- 
ener be  required  to  reconvey  said  150  acres 
of  land  to  said  trustee,  without  warranty; 
and  that  the  court  will  decree  that  the 
deed  to  defendantconveying  said37J{  acres 
of  land  aforesaid  Is  a  valid  deed,  etc. 

Quite  a  number  of  depositions  were 
taken  by  the  plaintiff  and  defendant  in  the 
cause,  and  on  the  10th  of  June,  1890.  a  de- 
cree was  rendered  therein,  in  which  it  was 
held  that  the  plaintiff  and  the  plaintiff  in 
the  cross-bill  were  entitled  to  the  relief 
prayed  for.  dismissing  the  bill  as  to  L.  N. 
Tavener,  Eliza  J.  Hesht,  and  George 
Loomis,  trustee,  and  holding  that  the  sale 
of  said  land  made  by  the  sheriff  at  the  tax- 
sale  on  the  llth  day  of  January,  1886,  was 
not  returned  to  the  clerk's  office  within 
the  time  required  by  law,  and  that  said 
sale  and  thedeed  made  in  pursuance  there- 
of were  not  valid,  and  that  the  said  Rob- 
ert Patterson  occupied  such  a  confidential 
relation  to  the  owner, Charles  Borland,  as 
would  render  it  improper  to  maintain  said 
sale  against  said  owner,  and  set  aside  the 
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•leed  made  by  said  clerk  to  said  Patterson, 
oveiTiiIed  the  exceptions  of  said  Patterson 
tu  said  supplied  report,  and  conOrmed  the 
original  repurt,  ascertained  the  liens  and 
their  priorities,  save  costs  to  Cliarles  Bor- 
land upon  said  cross-bill,  and  directed 
tiiat.  unless  said  liens  and  costs  be  paid  in 
30  days  from  the  rising  of  the  court,  a  spe- 
cial conunissioner  therein  appointed  should 
advertise  and  sell  said  40-acre  tract  of 
land  at  the  place  and  upon  the  terms 
therein  prescribed  after  givinjc  bond  in  the 
penalty  of  f  1,000;  and  from  this  decree 
this  appeal  was  obtained  by  the  defend- 
ant Patterson. 

The  first  question  to  be  met  and  consid- 
ered in  this  case  is  whether  said  Bobert 
Patterson  was  entitled  to  be  made  a  party 
defendant  in  this  suit?  Do  the,  pleadings 
and  facts  disclosed  in  the  cause  show  that 
he  has  such  interest  in  the  subject-matter 
of  the  suit  as  would  authorise  him  to  ask 
for  and  obtain  tbeatUnnatlve  relief  prayed 
for  in  his  answer  to  the  amendad  bill? 
The  solution  of  this  question  depends  en- 
tirely upon  whether  by  reason  of  the  sale 
of  lands  made  by  D.  W.  Keynolds,  sheriff 
of  Pleasants  county,  on  the  11th  day  of 
January,  1886,  for  tb«  non-payment  of 
taxes  thereon  for  the  years  1883  and  1884, 
said  Robert  Patterson  acquired  any  title 
to  the  190  acres  of  land  then  offered  for 
sale  by  said  sheriff  as  the  property  of 
Charles  Borland.  In  the  petition  filed  by 
the  said  Robert  Patterson  in  the  cause, 
praying  that  he  may  be  made  defendant,  he 
relies  for  his  locus  standi  in  the  case  upon 
the  alleged  fact  that  at  the  sale  of  said 
190-acre  tract  of  land  by  said  sheriff  on  the 
11th  day  of  January,  1SS6,  he  became  the 
purchaser  thereof,  and  that,  although  L. 
N.  Tavener  liad  redeemed  150  acres, — a 
part  thereof, — he  was  entitled  to  a  deed 
for  the  remaining  40  acres,  to  which  he 
then  claimed  an  equitable  title,  and  exhib- 
ited said  sheriff's  certificate  and  receipt  for 
the  purchase  money  for  said  190-acre  tract 
of  land.  Charles  Borland,  in  the  cross-bill 
filed  by  him,  charges  that  said  190  acres  of 
land  were  illegally  sold,  and  no  legal  and 
proper  return  was  made,  as  shown  by  the 
face  of  the  record  and  proceedings  on  file 
in  the  county  court  of  Pleasants  county; 
'tliat  said  return  was  not  made  within  30 
days  from  and  after  the  day  of  sale,  as  re- 
quired by  law ;  and  that  said  land  was 
Bold  as  an  entire  tract.  It  appears  from 
the  return  of  said  sales  made  by  the  sheriff 
of  Pleasants  county  and  his  affidavit  ap- 
pended thereto  that  both  the  lagds  sold 
to  individuals  and  those  sold  to  the  state 
were  sold  on  the  11th  day  of  February, 

1886.  Said  sheriff's  affidavit  appears  to 
have  been  made  on  that  day,  and  the  clerk 
certifies  that  the  above  list  of  delinquent 
sales  was  returned  to  the  clerk's  office  by 
the  sheriff  on  the  11th  day  of  February, 

1887,  which  was  not  within  30  days  aiter 
the  completion  of  such  sale,  as  required  by 
section  14  of  chapter  laOof  the  Acts  of  1882. 
In  the  case  of  Jackson  v.  Kittle,  recently 
decided  by  this  court,  and  reported  ante, 
4S5,  it  appeared  that  the  affidavit  which  the 
statute  required  the  sheriff  to  append  to 
bis  return  of  sales  of  delinquent  lands  was 
not  in  conformity  with  the  statute,  which 
sale  was  made  on  the  27th  day  of  Novem- 


ber, 1887,  and  It  was  held  In  the  second 
section  of  the  syllabas  that  "the  law  ns 
quires  the  sheriff  to  append  to  his  return 
of  sales  of  delinquent  lands  a  prescribed 
affidavit.  If  be  omit  to  do  so,  or  omit 
from  such  affidavit  a  material  or  substan- 
tial portion  of  it  as  so  prescribed,  the  clerk 
should  not  make  the  purchaser  a  deed; 
and,  if  the  objection  is  interjjosed  before 
the  deed  is  made,  the  sale  should  be  set 
aside."  In  that  cuse  the  court  draws  a 
distinction  as  to  the  effect  of  omissions 
and  irregularities  in  the  proceedings  and 
returns  of  such  sales  upon  a  party  holding 
the  equitable  title  acquired  by  a  purchase 
at  such  sale  and  one  who  Iiad  already  ob- 
tained his  deed,  and  we  find  this  language 
in  the  opinion  of  the  court:  "Now,  the 
legislature  must  be  presumed  to  have 
known  the  law  when  they  passed  the  cu- 
ratlve  act  of  1882,  which  we  are  now  con 
Bidering,  (see  Acts  1882,  c.  130,  {  25;)  and 
the  fact  that  they  expressly  limit  its 
remedial  efficacy  to  the  period  after  the 
purchaser  shall  have  obtained  his  deed 
renders  it  certain  that  they  did  not  mean 
to  prevent  the  owner  from  availing  him* 
self  of  these  errors  and  irregularities  as 
against  the  equitable  title  of  the  pur- 
chaser before  his  deed  is  obtained.  •  •  • 
I  have  not  overlooked  the  very  compre- 
heuBive  clause  with  which  section  26,  c.  81, 
of  the  Code,  concludes,  which  is  as  fol- 
lows: 'But  no  sale  or  deed  of  any  socb 
real  estate  under  the  provision  of  this 
chapter  shall  be  set  aside  or  in  any  man- 
ner affected  by  the  reason  of  the  failure  of 
any  officer  mentioned  in  this  chapter  to 
do  or  perform  any  act  or  duty  herein  re- 
quired to  be  done  or  performed  by  him 
after  such  sale  is  made,  or  by  illegal  or  de- 
fective performance  or  attempt  at  the  per- 
formance of  any  such  act  or  duty  after 
such  sale,  or  by  reason  of  the  conveyance 
by  the  deed  hereinbefore  mentioned  and 
prescribed  of  a  less  quantity  of  real  estate 
than  that  mentioned  in  the  lists  of  sales 
made  out  and  returned  as  provided  in  the 
12th,  13th,  and  14th  sections  of  this  chap- 
ter, if  the  real  estate  so  conveyed  by  sncb 
deed  be  in  fact  the  same  which  was  sold  as 
delinquent.'  If  this  concluding  paragraph 
Is  to  be  given  the  force  of  a  sweeping  in- 
demnity against  all  defects  in  the  return 
of  the  officer  making  the  sale,  then  the  pre- 
ceding paragraph  wliicb  I  have  quoted 
would  be  entirely  useless  or  repugnant. 
Such  a  construction  will  be  avoided  if  pos- 
sible. Conflict  and  repugnance  in  statutes 
should  always  be  avoided  by  construction 
if  possible.  Indeed,  a  statute  ought,  np> 
on  the  whole,  to  be  so  construed  that,  if  it 
can  be  prevented,  no  clause,  sentence,  or 
word  should  be  superfluous,  void,  or  in- 
significant. "  In  the  case  under  considera- 
tion the  defendant  Robert  Patterson  filed 
his  petition  on  the  14th  day  of  March,  18S7, 
in  which  he  alleged  that  be  bad  an  equi- 
table title  to  the  40  acres  of  land  which 
had  not  been  redeemed,  and  had  a  right 
to  the  legal  title  to  the  same.  At  this 
time  he  was  made  a  party  defendant  Id 
the  cause,  and  his  petition  was  treated  as 
an  answer  to  the  plaintilf's  bill;  and  the 
deed  from  the  clerk  for  said  tract,  which 
surveyed  37)^  acres,  was  not  made  to  him 
until  the  11th  day  of  June,  1887,  the  cross- 
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bill  <>f  Charles  Borland  IiavlDg  been  filed 
on  the  Otb  day  of  April,  18K7,  in  which  he 
charged  that  said  land  was  IIleKally  aold, 
and  no  legal  or  proper  return  was  made, 
as  Hhown  by  the  face  of  the  record  on  file 
In  the  clerk '8  office  of  Pleasants  county; 
and  prayed  that  said  Bobert  Patterson 
might  be  enjoined  and  restrained  from 
procuring  a  deed  for  said  40  acren,  so  that 
the  deed  made  by  said  clerk  to  said  Pat- 
terson was  executed  subsequent  to  the  lis 
meta.  It  is  just  as  Important  and  imper- 
atire  that  the  list  and  certificate  uf  oath 
attached  shall  be  returned  within  80  days 
after  the  completion  of  such  sale  as  it  is 
that  the  proper  affidavit  should  be  made, 
(or  how  could  it  be  known  whether  the 
proper  afSdaylt  had  been  made  or  not,  if 
it  is  not  returned  to  the  office?  And  to 
show  that  the  le^slature  had  a  purpose 
in  requiring  its  return  it  is  provided  that 
the  clerk  shall  within  20  days  thereafter 
record  the  same  in  a  well-bound  book,  and 
transmit  the  original  to  the  auditor;  and 
it  is  further  provided  that  such  sheriff 
may,  upon  the  petition  of  any  person  in- 
terested, be  compelled  by  m&adamua  to 
make  out  and  retam  such  list,  etc.  Pur> 
ties  intereste<l  are  presumed  to  he  ac- 
quainted with  the  law  requiring  th«)  re- 
turn of  said  report  and  affidavit  within  80 
days;  and,  if  no  such  return  is  made  with- 
in said  time  to  the  clerk's  office,  they 
might  well  presume  that  no  sale  had  been 
made,  and  thus  be  deprived  of  the  privi- 
lege of  redeeming  their  land  within  the 
time  prescribed  by  law.  In  construing  the 
last  clause  of  said  section  25.  above 
quoted,  we  must  regard  it  as  applying  to 
cases  in  which  a  deed  already  made  by  a 
clerk  under  the  statute,  in  pursuance  of  a 
sale  made  by  the  sheriff  lor  the  non-pay- 
ment of  taxes,  is  sought  to  be  impeached 
for  irregularities  in  the  proceedings  ante- 
rior to  snch  conveyance,  and  not,  as  in 
this  case,  where  the  party  at  the  time  the 
litigation  commenced  was  only  claiming 
an  equitable  title. 

Again,  in  the  case  of  Williamson  ▼.  fins- 
sell,  reported  in  18  W,  Va.  613,  this  court 
held  In  the  fourth  section  uf  the  syllabus 
that  "a  purchase  at  a  sale  of  land  for  de- 
linquent taxes  by  one  whose  duty  It  was 
to  have  paid  the  taxes  operates  only  as  a 
payment  of  the  taxes,  and  the  pui-chaser 
can  acquire  no  rights  as  against  the 
owner  of  the  land  by  the  neglect  of  his 
duty  to  the  owner.""  Charles  Borland, 
when  asked,  "State  If  you  had  any  ar- 
rangement with  Robert  Patterson  about 
the  purchase  of  said  lands  by  him  before 
the  purchase  thereof, '  answered, "  I  had ; " 
and  when  asked  what  those  arrange- 
ments were,  and  where  and  when  made, 
and  "all  yon  know  about  It,"  answered. 
"The  arrangement  was  made  at  St.  Ma- 
ry's a  few  days  before  the  sale.  Some 
time  before  that  I  had  consulted  Mr.  Pat- 
terson as  to  the  validity  of  tax-titles.  Ho 
told  me  be  had  no  donbt  but  what  the 
state  courts  would  sustain  tax-titles.  I 
had  a  reason  for  desiring  a  tax-title  upon 
these  lands.  T  therefore  got  Mr.  Patter- 
son to  attend  the  sale  and  bid  the  lands 
oH.  My  contract  with  him  was  that  I 
wonld  allow  bim  legal  Interest  upon  the 
amount,  and  paytalm  five  dollars  as  an  at> 


torney  fee:"  and  In  answer  to  another 
qnestion  be  says:  "I  relied  upon  him  as 
an  agent,  the  position  the  contract  placed 
htm  in. "  It  is  true  that  Robert  Patterson 
contradicts  him,  but  admits  having  acon- 
versatlon  with  him,  in  which,  at  said  Bor- 
land's request,  he  agreed  to  buy  It  In,  not 
for  Borland, but  for  himself,  and  that  Bor- 
land was  not  to  pay  him  any  fee  for  so 
doing;  and,  while  it  is  true  that  several 
witnesses  called  by  said  Patterson  stated 
that  said  Borland's  reputation  for  truth 
and  veracity  was  bad,  yet  D.  W.  Reyn- 
olds, the  sheriff  who  made  said  sale, 
when  asked:  "Do you  know  for  whom 
R.  Patterson  bought  in  a  tract  of  190acres 
of  land  sold  in  the  name  of  Charles  Bor- 
land at  the  sale  made  by  you  as  sheriff  of 
Pleasants  connty  on  the  11th  day  of  Jan- 
uary, 1886?"  answered:  "I  would  not  be 
gositive  as  to  that  he  bought  it  for  Judge 
norland;  bysomeconversatlon  I  bad  that 
he  had  bought  or  was  buying  It  in  for 
Judge  Borland,  by  some  arrangement 
made  by  him;"  and  in  answer  to  another 
qnestion  he  says:  "I  am  not  positive 
whether  it  was  Mr.  Patterson  or  Knight 
told  me  that  he,  Mr.  Patterson,  was  buy- 
ing this  land  In  for  Judge  Borland  by  some 
arrangement  made  by  Judg^e  Borland 
with  Capt.  Patterson.  I  am  not  positive 
whether  it  was  before  or  after  the  sale. 
The  conversation  was  In  my  presence." 
Then  J.  L.  Knight  states  that  he  was  pres- 
ent at  the  sale  on  thellth  day  of  January, 
1886,  and,  when  asked  why  he  did  not  bid 
in  said  tract  df  land,  answered :  "Robert 
Patteraon  and  I  had  a  conversation  on 
the  morning  of  the  11th  day  of  January, 
1886,  in  reference  to  buying  some  lands  In 
partnership,  and  in  that  conversation  he 
remarked  that  he  would  go  partners  with 
me  in  purchasing  any  lands  that  l  might 
purchase  except  tbe  Charles  Borland 
tract;  that  he  wanted  to  bid  in  that 
tract,  and  either  said  he  would  get  f  5  for 
so  doing,  or  that  he  wonld  charge  fS  for 
doing  it,  or  words  to  that  effect."  The 
evidence,  then,  of  the  sheriff,  D.  W.  Reyn- 
olds, and  J.  L.  Knight,  as  it  seems  to  me, 
confirms  the  statement  of  Borland  that 
said  Patterson  was  to  buy  it  in  tor  blm 
and  receive  fi  ve  dollars  for  so  doing,  and 
to  contradict  the  evidence  of  Patterson, 
who  states  that  he  made  no  agreement 
with  said  Borland  as  to  said  purchase;  for 
why  should  said  Patterson  tell  Knight 
that  be  would  get  five  dollars  or  that  he 
would  charge  five  dollars  for  bidding  in 
the  land  if  he  was  buying  it  in  for  him- 
self? 

In  the  notes  to  tbe  case  of  Blake  y. 
Howe,  15  Amer.  Dec.  684,  under  the  head 
of  "Who  may  purchase  at  tax-sale,  "we 
find  It  is  said  that  "It  is  a  universal  prin- 
ciple that  one  who  ought  to  pay  the  taxes 
on  property  cannot,  by  omitting  to  do 
BO,  purchase  at  a  sale  of  the  property  for 
the  non-payment,  and  thereby  strengthen 
his  title.  A  purchase  by  one  whose  duty 
It  was  to  pay  the  taxes  operates  as  pay- 
ment only.  He  can  derive  no  benefit  as 
against  a  third  party  by  the  neglect  of 
the  duty  he  owed  to  such  party."  In  tbe 
case  of  Coxe  ▼.  Wolcott,  27  Pa.  St.  164, 
that  "a  party  who  is  bonnd  by  agreement 
with  the  owner  of  the  land  to  pay  the 
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taxes  tor  which  It  ta  sold  would  not  be 
permitted,  even  after  the  two  years,  tode- 
fea  t  the  title  of  the  owner  by  pnrcbaalngr 
it  baclt  at  the  price  of  a  redemption. "  In 
the  case  of  Oldhams  v.  Jones,  6  B.  Mon. 
467,  it  was  held  that  an  agent  appointed 
in  Kentucky  to  pay  taxes  on  the  lands  of 
non-residents,  who  suffered  the  same  to  be 
sold  for  a  small  price,  and  bout^ht  it  him- 
self, purchased  in  trust  for  the  benefit  of 
the  owners.  In  the  case  of  Piatt  v.  St. 
riair's  Heirs,  6  Ohio,  227,  it  was  held  that 
".  where  the  heir  is  bound  to  pay  the  taxes, 
and  suffers  tli«m  to  accumulate,  and  the 
lands  to  be  sold,  becomes  himself  the  pur- 
chaser, and  has  them  conveyed  to  his 
guardian  or  to  another  in  trust,  the  es- 
tate, as  to  creditors  of  the  deceased,  is  not 
changed."  From  these  decisions  and  the 
facts  proven  in  the  case  we  conclude  that 
the  defendant  Patterson  by  his  purchase 
at  said  sale  acquired  no  title,  either  legal 
or  equitable,  to  said  tract  of  land.  The 
demurrer  filed  by  the  defendant  Patterson 
was  properly  overruled. 

Section  37  of  chapter  125  of  theCode  pro- 
vides that  "every  person  designated  in  the 
caption  of  such  bill  as  a  defendant  shall 
be  a  defendant  therein,  without  a  prayer 
that  be  made  snch,  and  shall  be  required 
to  answer  the  bill  in  the  same  manner  and 
to  the  same  extent  as  if  he  were  therein 
called  upon  to  do  so."  The  cause  of  de- 
murrer assigrned  was  that  there  was  no 
prayer  that  L.  N.  Tavener  and  George 
Loomis,  trustee,  be  made  defendants. 
They  were  however,  named  as  defend- 
ants in  the  caption,  and  this  complies  with 
the  requirements  of  the  statute.  The  ex- 
ceptions to  Commissioner  Knight's  supple- 
mental report  were  properly  overruled. 
Said  exceptions  were  filed  to  the  supplied 
report,  and  do  not  apply  to  the  original 
report,  which  was  found  and  restored 
when  the  original  papers  were  found,  and 
there  was  no  exception  to  said  original  re- 
port. For  the  reasons  herein  before  stated, 
and  guided  by  the  law  which  is  applicable 
to  the  facts  proven  in  this  case,  my  con- 
clusion is  that  the  decree  complained  of 
must  be  affirmed,  with  costs  and  damages 
to  the  appellee. 

Ldcas,  p.,  and  Brannon  and  Holt,  JJ., 
concur. 


(35  W.  Va.  167) 

Hall  v. 


Wilkinson. 


(Sumreme  Court  of  Appeals  of  West  VirgMla. 
March  21,  1891.) 

E^UITT — ^LOST  ISarfRVKSVT — ASMnnSTBATOB'S 
COXTBAOI. 

1.  Equity  has  Jurisdiction  wherever  a  lost 
instrument  is  to  be  set  up,  notwithstanding 
courts  of  law  now  exercise  jurisdiction  In  tbe 
same  case. 

2.  In  snch  a  case,  a  court  of  chancery,  hav- 
ing Jurisdiction  for  one  parpose,  will  adjuoloate 
Uie  whole  merits  of  tbe  cause. 

8.  An  administratrix  entered  into  a  personal 
agreement,  whereby  she  bound  herself  to  sell  a 
portion  of  her  intestate's  land  to  the  plaintiff  for 
a  valuable  consideration,  whlob  by  said  agree- 
ment under  seal  she  acknowledgee  to  have  heen 
paid  to  her,  and  possession  was  delivered  in  por- 
snance  of  the  agreement.  Subsequently  flnalng 
herself  unable  to  carry  ont  said  illegal  agree- 
ment, she  assumes  to  take  the  land  hack,  and 


enters  Into  possession  of  It,  and  promises  to  te- 
tom  the  pnrdiiaae  money.     Held,  there  is  no 
error  in  rendering  a  personal  decree  a^lnat  her 
for  said  pnroliase  money,  with  Interest 
(SyUabu*  by  the  Court.) 

Appeal  and  BoperBedeas  trom  eircait 
court.  Mason  county. 

B.  S.  &  C.  L.  Brown  and  Okty  Jobuaoa, 
for  appellant.  Gann  &  Gibbons,  RAukta 
Wiley,  Jr.,  and  V.  E.  Hogg,  for  appellee. 

LOOAB,  P.  This  was  a  suit  in  chancery, 
instituted  by  the  plaintiff,  Benjamin  Hall, 
against  pannah  T.Wilkinson  "in  her  owu 
right"  and  as  administratrix  of  William 
D.  Wilkinson,  deceased,  and  against  tbe 
heirs  of  said  W'ilklnsou,  and  E.  C.  Hopkins 
and  Thomas  T.  Hopkins,  in  the  circuit 
court  of  Mason  county.  The  bill  alleges 
that  on  the  12th  day  of  October,  1864,  the 
defendant  Thomas  T.  Hopkins  conveyed 
to  the  said  William  D.  Wilkinson  a  tract 
of  land  containing  130  acres,  3  roods,  and 
IG  perches.  It  is  further  alleged  that  tbe 
sale  was  partly  on  a  credit,  and  that  there 
was  one  purchase-money  note,  which, 
after  being  credited  with  certain  payments 
made  by  W.  D.  Wilkinson,  was  assigned 
by  said  Thomas  T.  Hopkins  to  the  defend- 
ant E.  C.  Hopkins.  Tbe  original  amount 
of  this  note  is  alleged  to  have  been  f  1.000. 
and  it  is  averred  that  the  assignee,  £.  C. 
Hopkins,  purchased  from  said  W.  D.  Wil- 
kinson a  lot  of  i%  acres  of  land  imme- 
diately adjoining-  the  town  of  Graham 
Station,  and  also  a  lot  of  one-eighth  of  an 
acre  in  said  town,  making  in  all  2V 
acres  of  land,  for  which  it  is  alleged  E.  C. 
Hopkins  paid  by  crediting  the  price  upon 
the  f  1,000  note,  of  which  he  was  assignee; 
and  he  also,  as  alleged,  took  a  title-bond 
from  said  W.  D.  Wilkinson,  buttbataaid  W. 
D.  Wilkinson,  being  cut  ott  by  sudden  and 
accidental  death,  never  made  any  deed  (or 
these  2%  acres  of  land.  It  Is  alleged, 
however,  that  after  said  W.  D.  Wilkin- 
son's death  E.  C.  Hopkins,  In  the  year 
1868,  brought  a  chancery  suit  to  obtain  a 
deed  from  the  heirs  at  law  of  said  Wilkin- 
son, which  was  pending  for  several  terms 
in  said  circuit  court  until  the  papers  were 
lost,  and  nothing  further  was  done  in  the 
6ase.  It  is  further  averred  that  said  E.  C. 
Hopkins  assigned  to  the  plaintlB,  said 
Benjamin  Uall,  the  said  title-bond  for  tbe 
consideration  of  $125  per  acre  for  tbe  '2% 
acres  of  land,  and  $50  for  the  one-half  acre 
lot,  which  tiUe-bood  plaintiff  had  In  his 
possession  tor  a  year  or  two,  but  which 
has.  been  lost  or  destroyed,  and  cannot 
now  be  produced.  Plaintiff  further  al- 
leges that  after  this  f  1,000  note  bad  been 
credited  by  E.  0.  Hopkins  with  the  price 
of  the  2}^  acres  of  land  said  E.  C.  Hop- 
kins assigned  it  to  tbe  plaintiff;  there  be^ 
ing  still  between  f  200  and  |S00  due  on  it. 
In  this  state  of  affairs  the  plaintilT  applied 
to  Hannah  T.  Wilkinson,  the  administra- 
trix of  her  late  husband,  for  payment  of 
the  balance  due  on  this  $1,000  note,  and 
she  In  settlemmit  agreed  to  sell  to  bim  tor 
said  balance,  amounting  to  $343,  a  lot  o( 
2%  acres  of  land,  a  part  of  tbe  original 
tract  aforesaid,  and  that  an  agreement 
between  the  plaintiff  and  said  Hannah  T. 
Wilkinson  was  entered  into  to  that  effect, 
which  Is  exhibited  with  tbe  bill.    In  con- 
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lormity  to  said  agreement  plaintID  avers 
that  he  sarrendered  said  $1,000  note  to 
Hannah  T.  Wilkinson,  and  he  prays  that 
she  may  be  required  to  produce  it,  and  file 
It  with  her  answer.  PlaintiB  alleges  fur- 
ther that  £.  C.  Hopkins,  on  the  2lBt  of 
February,  1868,  contracted  to  sell  to  him 
said  2%  acres  of  land  by  written  agree- 
ment, which  he  files  as  an  exhibit,  and  that 
be  has  paid  Hopkins  in  full.  He  alleges 
thathetook  potssesslon  of  the  2^  acres  and 
the  2!^  acres,  and  held  the  same  until  Janua- 
ry, 1875.  when  he  agreed  to  surrender  pos- 
session thereof  to  the  personal  representa- 
tive and  heirs  of  said  W.D.Wilkinson,  if  said 
administratrix  would  return  to  him  the 
money  he  had  paid  out  for  said  estate  on 
the  original  purchase  note  for  said  land, 
then  amounting  to  $643;  and  accordingly 
she  sent  her  son  James  to  examine  the 
condition  of  the  land,  and,  being  satisfied 
with  his  report,  she  agreed  to  receive  it 
back,  and  return  to  the  plaintiff  his  money 
out  of  the  estate  of  decedent,  and  posseR- 
sion  was  delivered  to  her,  and  she  and 
said  heirs  have  enjoyed  the  possession  of 
the  land  ever  since;  and  yet  she  has  not 
paid  one  cent,  but  refuses  to  return  to 
him  either  the  said  purchase  money  or  the 
said  note  of  f  1,000.  Plaintiff  claims  that 
as  assignee  of  said  f  1,000  note  he  is  enti- 
tled to  have  the  same  returned  to  him, 
and  said  entire  tract  of  land  subjected  to 
sale  to  satisfy  the  same.  The  prayer  of 
the  bill  is  that  plaintiff  may  have  judg- 
ment against  the  estate  of  W.  D.  Wilkin- 
son, deceased,  for  the  said  sum  of  f643, 
with  lawful  interest;  or  that  be  may  have 
a  deed  for  said  2%  acres  of  land,  and  the 
sum  of  9343,  with  lawful  Interest;  and,  in 
default  thereof,  that  the  whole  of  the  130 
acres,  3  roods,  and  16  poles  be  sold  to  pay 
the  balance  of  said  fl,000  of  purchase 
money  remaining  unpaid ;  and  for  general 
relief. 

There  Is  exhibited  with  the  bill  an  exhib- 
it bearing  date  September  13, 1869,  signed 
and  sealed  by  Hannah  T.  Wilkinson  and 
Benjamin  Hall.  It  is  very  inartificially  and 
illiterately  drawn,  but  appears  to  be  an 
agreement  whereby  Hannah  T.  Wilkinson 
for  the  sum  of  f  R43  binds  herself  to  make 
him,  or  cause  to  be  made,  a  good  and  suf- 
ficient deed  for  2)^  acres  of  land  of  W.  D. 
Wilkinson,  deceased.  Nothing  is  said  in 
this  agreement  about  any  f  1,000  note,  but 
the  f343  consideration  is  described  as 
money  paid  for  H.  T.  Wilkinson  for  the 
purchase  money  for  the  said  land  bought 
by  W.  D.  Wilkinson,  deceased,  of  Thomas 
T.  Hopkins.  This  bill  was  demurred  to 
by  the  defendants,  but  the  demurrer  was 
overruled.  Thereupon  the  said  Hannah 
T.  Wilkinson,  in  her  own  right  and  as  ad- 
ministratrix of  W.  D.  Wilkinson,  filed  her 
answer.  In  this  answer  she  admits  that 
the  land  which  her  husband  bought  of 
Thomas  T.  Hopkins  was  bought  partly 
on  credit,  and  that  said  W.  D.  Wilkinson 
executed  his  notes  for  the  deferred  pay- 
ments; but  she  denies  that  thelast  of  said 
notes  was  for  f  1,000,  and  alleges  that  it 
was  for  the  sum  of  f  750,  and  was  not  as- 
signed to  plaintiff ;  and  she  flies  the  same 
as  an  exhibit  with  her  answer.  Every 
other  material  allegation  of  the  bill  is  de- 
nied, and  the  statute  of  frauds  an^  per- 


juries, and  also  the  statute  of  limitations, 
are  relied  upon.  It  is  apparent  from  the 
record  that  the  plaintiff  conscientiously 
believed  in  the  existence  of  the  alleged 
f  1,000  note,  and  made  earnest  eBorts  to 
touch  the  conscience  of  the  defendant, 
Hannab  T.  Wilkinson,  and  have  her  pro- 
duceit;  but  she,  under  oath,  denied  the 
possession  of  any  such  note;  alleges  that 
all  her  papers  were  handed  over  either  to 
John  E.  Timms,  the  commissioner,  who 
settled  her  accounts,  or  to  her  attorneys  in 
this  suit:  that  shedoes  not  rememberever 
seeing  such  a  note,  and  does  not  believe 
she  ever  had  It  in  her  possession.  Numer- 
ous depositions  were  taken  by  both  plain- 
tiff and  defendants,  and  the  circuit  court 
on  the  19th  day  of  February,  1887,  entered 
a  final  decree.  The  Infant  defendants  like- 
wise answered  the  bill,  but,  as  the  bill  was 
dismissed  as  to  them,  it  is  not  necessary 
further  to  notice  their  answer.  TJie  court 
referred  the  cause  toacommissioner  for  the 
purpose  of  taking  evidence  and  reporting 
upon  the  alleged  lost  title-bond,  and  the 
existence  and  whereabouts  of  the  ¥l>000 
parchase  bond  or  note.  Both  the  infant 
defendants  and  the  administratrix  de- 
murred to  the  bill,  but  the  demurrer  was 
overruled.  The  final  decree,  entered  on 
the  19th  day  of  February,  1887,  exempted 
the  estate  of  W.  D.  Wilkinson,  deceased, 
from  all  liability  by  reason  of  the  alleged 
lost  title-bond,  or  by  reason  of  any  balance 
claimed  by  the  plaintiff  to  be  due  him  as 
assignee  of  the  purchase  note  of  f  1,000,  and 
dismissed  the  bill  as  to  the  heirs  at  law. 
But  the  court  was  of  opinion  that  the 
plaintiff  was  entitled  to  a  decree  against 
the  defendant,  Hannah  T.  Wilkinson.  In 
her  own  right,  for  the  sum  of  f 343,  with 
legal  Interest  thereon  from  the  1st  day  of 
January,  1875,  amounting  at  the  date  of 
the  decree  to  the  sum  of  $590.98,  and  leave 
was  given  to  the  plaintiff  to  sue  out  exe- 
cution for  that  amount,  with  his  costs 
and  $20  damages. 

The  first  question  to  be  considered  is 
whether  the  demurrer  to  the  bill  should 
have  been  overruled.  The  relief  sought  by 
the  plaintiff  was  founded  in  part  upon  a 
title-bond  alleged  to  have  been  lost,  and 
to  which  he  had  the  equitable  title  as  as- 
signee. Whether  his  relief  as  prayed  was 
entirely  founded  on  this  paper  or  not,  it 
formed  an  important  link  in  the  chain  of 
bis  title  to  2%  acres  of  land,  alleged  to  be 
in  possession  of  the  heirs  of  William  D. 
Wilkinson,  and  under  the  control  of  his 
administratrix,  and  In  reference  to  which 
he  prayed  specific  performance.  In  the 
case  of  Mitchell  v.  chancellor,  14  W.  Va. 
22,  it  was  held:  "F/rat,  that  equity  has 
jurisdiction  wherever  a  lost  instrument 
is  to  be  set  np,  notwithstanding  courts  of 
law  now  exercise  jurisdiction  in  the  same 
case;  second.  In  such  a  case  a  court  of 
chancery,  having  jurisdiction  for  one  pur- 
pose, will  adjudicate  the  whole  merits  of 
the  cause."  See,  also,  Lyttle  v.  Cozad, 
21  W.  Va.  183;  Moore  v.  Smith,  26  W. 
Va.  870;  Robinson  v.  DIx,  18  W.  Va. 
629.  I  think,  therefore,  that  upon  this 
ground  the  court  of  chancery  bad  juris- 
diction, and  the  demurrer  was  prop- 
erly overruled.  It  will  be  observed, 
moreover,    that    the  bill'  was    in    part 


Digitized  by 


Google 


1120 


SOUTHEASTERN  REPOBTEB,Vol.  12. 


(W.  Va. 


a  bill  ol  discovery,  calling  upon  the  de- 
feiidaut,  Hannah  T.  WUktanon,  to  dls- 
curer  and  produce  the  fl.OOOnote  or  bond, 
with  Its  indorsements  and  credits.  In  the 
case  of  Neely  v.  Jones,  16  W.  Va.  625,  it 
was  said,  in  sabstance,  that  a  stranger 
who  pays  a  debt  without  the  request  or 
authority  ot  the  debtor,  when  the  pay- 
ment is  not  afterwards  ratified,  may,  it  he 
chooses,  bring  a  suit  in  equity  stating  this 
act,  and  praying,  if  the  payment  be  not 
ratified  by  the  debtor,  the  debt  may  be  en- 
forced iu  bis  favor  as  the  quitable  owner 
thereof;  or,  If  the  payment  be  ratified  by 
the  debtor,  that  the  court  will  decree  to 
the  stranger  inpayment  of  the  amount  so 
advanced  by  him  for  the  use  of  the  debtor; 
and  the  court  will  give  the  one  relief  or 
the  other  prayed  for.  In  the  case  we  are 
considering  the  plaintiff  claimed  in  his  bill 
that  be  had  paid  to  E.  C.  Hoplcins,  as- 
signee, a  certain  debt  which  was  due  said 
Hopiclns  by  the  estate  of  W.  D.  Wilkinson, 
deceased.  Talcing-  this  claim  to  be  true, 
we  think  It  constituted  a  proper  subject 
ot  equitable  interference.  I  am  of  opin- 
ion, therefore,  tliat  there  was  no  error  in 
overruling  the  demurrer  to  the  bill.  As  to 
the  ultimate  rights  of  the  parties,  they  de- 
pended very  largely  upon  questions  of  tact, 
upon  which  there  was  a  conflict  of  testi- 
mony. The  circuit  court,  as  was  proper, 
submitted  these  questions  of  fact  to  a 
master  commissioner,  and  afterwards 
passed  upon  them,  and  found,  as  appears 
by  the  final  decree,  that  there  was  no  suffl- 
dent  and  competent  evidence  to  Justify  a 
decree  for  specific  performance,  or  any 
other  decree,  against  either  the  personal 
representative  or  the  heirs  of  W.  D.  Wilkin- 
son. We  are  not  prepared  to  say  that  the 
circuit  court  plainly  erred  in  so  finding, 
and,  in  accordance  with  our  usual  prac- 
tice, we  must. decline  to  interfere  with  this' 
judgment  of  the  circuit  court  in  favor  of 
tiie  administratrix  and  heirs.  But  with 
regard  to  Hannah  T.  Wilkinson,  who  had 
been  proceeded  against  "in  her  own  right" 
as  well  as  In  her  representative  capacity, 
the  court  found  otherwise,  and  entered  a 
decree  against  her  personally,  as  we  have 
seen,  for  the  amount  of  money  which.  In 
the  agreement  of  September  13,  1869, 
(which  was  executed  by  hor  in  her  individ- 
ual capacity,)  she  acknowledged  to  have 
received,  with  Interest  from  the  let  day  of 
January,  1875;  and  we  are  now  to  consid- 


er whether  the  circuit  court  erred  in  Its 
judgment  In  this  respect.  It  is  objected, 
in  tne  first  place,  that  the  claim  against 
her  personally  was  for  a  liability  wbicb 
should  have  been  prosecuted  in  a  court  of 
law;  but,  as  we  have  seen,  "if  the  court  ot 
chancery  has  jurisdiction  for  one  purpose, 
it  will  adjudkate  the  whole  merits  of  the 
cause,"  and  will  not  drive  the  partieu  to 
a  new  suit,  or  to  another  forum.  Mitchell 
V.  Chancellor,  14  W.  Va.  28.  It  is  further 
objected  that  the  claim  against  her  per- 
sonally is  barred  by  the  statute  of  limita- 
tions. The  circuit  court,  however,  evi- 
dently found  from  the  evidence  that  Mrs. 
Wilkinson,  in  the  year  1875,  found  herself 
unable  to  carry  out  the  contract  which 
she  had  entered  into  on  the  IStli  of  Sep- 
tember, 1869,  and  had  retaken  posseesioa 
of  tbe  land  mentioned  in  said  contract, 
and  agreed  to  return  tbe  purchase  money, 
which  in  conscience  she  was  bound  to  do. 
As  a  question  of  fact,  that  she  bad  retaken 
possessibn  of  tbe  lot  ol  2)^  acres  wbicb  as  ad- 
ministratrix she  had  nothing  to  do  with, 
but  which  she  bad  undertaken  to  sell  to 
the  plalntltt,  la  established  almost  beyond 
controversy.  And  why  should  she  be  per- 
mitted to  retain  both  the  land  and  tbe 
consideration  therefor,  which  she'  in  her 
answer  does  not  deny  having  received? 
The  suit  was  brought  in  November,  1S79, 
and  consequently  less  than  five  years  had 
elapsed  since  her  parol  agreement  to  re- 
turn this  purchase  money.  Even  it  each 
parol  agreement  could  be  regarded  as  not 
Bufilciently  established  by  tbe  evidence, 
nevertheless,  the  moment  she  took  back 
tbe  land  there  was  an  implied  obligation 
upon  her  to  return  the  purchase  money  to 
the  plaintiff.  It  will  be  observed  that  she 
entered  into  the  obligation  ot  September 
13,  1869,  in  her  Individual  capacity,  and 
upon  her  failure  to  carrj'  it  out  the  liabil- 
ity rested  upon  her  personally;  and  when 
she  abandoned  it,  as  not  being  able  to  ful- 
fill her  obligation,  her  duty  to  make  the 
purchaser  whole  was  likewise  a  personal 
one.  There  was  no  error,  therefore,  on 
the  part  of  the  circuit  court  in  exacting 
from  her  tbe  fulfillment  ot  this  personal 
obligation.  For  these  reasons,  therefore, 
tbe  decree  complained  of  must  be  in  all  re- 
spects affirmed. 


Bbannon  and  Holt,  JJ.,  concur. 
OLiBH,  J.,  absent. 


En. 
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